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WILLIAM  PELHAM  BARR 
Nominee  to  be  United  States  Attorney  General 


In  my  long  career  in  the  public  and  private  sectors,  there  have  been  many 
instances  in  which  I  have  testified,  provided  official  statements,  and  made  other 
communications  relating  to  matters  of  public  policy  or  legal  interpretation  to 
public  bodies  or  public  officials.  I  often  have  not  kept  records  of  many  of  these 
instances,  and  I  lack  any  recollection  of  many  of  them.  The  following  materials 
were  compiled  after  a  review  of  my  own  records  and  through  searches  of  publicly 
available  records  by  persons  acting  on  my  behalf.  The  materials  include  letters 
from  my  time  at  GTE  Corporation  and  Verizon,  during  which  time  I  signed  my 
name  on  behalf  of  those  corporations  in  numerous  letters  and  communications 
with  government  entities.  I  did  not  keep  copies  of  those  documents.  I  have 
provided  all  such  communications  found  through  reviewing  my  own  records, 
public  records,  and  records  requested  from  Verizon. 

Letter  to  Deputy  Attorney  General  Rod  Rosenstein  and  Assistant  Attorney 
General  Steve  Engel,  June  8,  2018.  Copy  supplied. 

In  2017, 1  wrote  a  letter  of  support  to  the  Senate  Committee  on  Commerce, 
Science,  and  Transportation,  supporting  the  nomination  of  Steven  Bradbury  to  be 
General  Counsel  for  the  Department  of  Transportation.  I  have  searched  public 
records  and  my  own  files  but  have  been  unable  to  locate  a  copy. 

Letter  to  President  Donald  J.  Trump,  Feb.  23,  2017.  Copy  supplied. 

Letter  to  Chairman  Grassley  and  Ranking  Member  Feinstein,  Dec.  5,  2016.  Copy 
supplied. 

Letter  to  Mitch  McConnell  and  Harry  Reid  regarding  Sentencing  Reform  and 
Corrections  Act  of  2015,  Dec.  10,  2015.  Copy  supplied. 

Letter  to  Majority  Leader  Reid  and  Minority  Leader  McConnell,  May  12,  2014. 
Copy  supplied. 

Letter  to  Chief  Judge  Reade,  Apr.  26,  2010.  Copy  supplied. 

Letter  to  Chairman  Leahy  and  Ranking  Member  Sessions,  Mar.  4,  2010.  Copy 
supplied. 

Letter  to  Chairman  Leahy  and  Senator  Specter,  Jan.  7,  2009.  Copy  supplied. 

Letter  to  Chairman  of  Distinguished  Graduate  Award,  Nov.  5,  2008.  Copy 
supplied. 

Letter  to  Ambassador  Sobel,  Nov.  2,  2006.  Copy  supplied. 


Letter  to  Chairman  Arlen  Specter,  May  5,  2006.  Copy  supplied. 


Letter  to  Speaker  DiMasi,  Feb.  10,  2006.  Copy  supplied. 

Letter  to  Chairman  Specter  and  Senator  Leahy,  Jan.  4,  2006.  Copy  Supplied. 

Letter  to  Senate  Judiciary  Committee,  Sept.  2005. 1  wrote  a  letter  to  the 
Committee  regarding  Chief  Justice  Roberts’s  confirmation.  I  have  searched  public 
records  and  my  own  files  but  have  been  unable  to  locate  a  copy. 

Review  of  Department  of  Defense  Detention  and  Interrogation  Policy  and 
Operations  in  the  Global  War  on  Terrorism,  109th  Cong.  (July  14,  2005).  Video 
available  at:  https://www.c-span.org/video/7187644-l/detention-policies-military- 
justice.  Copy  supplied. 

Detainees,  109th  Cong.  (June  15,  2005).  Video  available  at:  https://www.c- 
span.org/video/7187193-l/guantanamo-detainees.  Copy  supplied. 

Letter  to  Chairman  Arlen  Specter,  May  10,  2005.  Copy  supplied. 

Meeting  Minutes,  William  and  Mary  Board  of  Visitors,  Apr.  21-22,  2005.  Copy 
supplied. 

Letter  to  Congress  in  support  of  the  USA  Patriot  Act,  Sept.  23,  2004.  Copy 
supplied. 

Letter  to  Chairman  Powell,  June  28,  2004.  Copy  supplied. 

Letter  to  Chairman  Powell  and  Commissioner  Abernathy,  June  1,  2004.  Copy 
supplied. 

In  February  2004, 1  wrote  a  letter  of  support  to  the  Senate  Judiciary  Committee 
supporting  the  nomination  of  William  G.  Myers  III  to  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit.  I  have  searched  public  records  and  my  own  files  but  have 
been  unable  to  locate  a  copy. 

Letter  to  Chairman  Powell,  Jan.  7,  2004.  Copy  supplied. 

Hearing  of  the  National  Commission  on  Terrorist  Attacks  upon  the  United  States, 
Sixth  Public  Hearing,  108th  Cong.  (Dec.  8,  2003).  Video  available  at: 
https://www.c-span.org/video/7179456-4/terrorism-domestic-intelligence.  Copy 
supplied. 

Securing  Freedom  and  the  Nation:  Collecting  Intelligence  Under  the 
Law,  Constitutional  and  Public  Policy  Consideration,  108th  Cong.  (Oct.  30, 
2003).  Copy  supplied. 

Consumer  Privacy  and  Government  Technology  Mandates  in  the  Digital  Media 


2 


Marketplace,  108th  Cong.  (Sept.  17,  2003).  Copy  supplied. 

Pornography  on  the  Internet,  108th  Cong.  (Sept.  9,  2003).  Copy  supplied. 

The  WorldCom  Case:  Looking  at  Bankruptcy  and  Competition  Issues,  108th 
Cong.  (July  22,  2003).  Copy  supplied. 

In  July  2003, 1  wrote  a  letter  to  the  General  Services  Administration  on  behalf  of 
Verizon  regarding  MCFs  bankruptcy.  I  have  searched  public  records  and  my  own 
files  but  have  been  unable  to  locate  a  copy. 

Letter  to  U.S.  Attorney  Comey,  May  2,  2003.  Copy  supplied. 

Letter  to  Chairman  Donaldson,  Mar.  19,  2003.  Copy  supplied. 

Letter  to  Secretary  Dortch,  Feb.  6,  2003.  Copy  supplied. 

Letter  to  Chairman  Powell,  Jan.  30,  2003.  Copy  supplied. 

Letter  to  Chairman  Powell,  Jan.  17,  2003.  Copy  supplied. 

Letters  to  Chairman  Powell  and  Commissioners  Abernathy,  Adelstein,  Copps,  and 
Martin,  Dec.  17,  2002. 

Letter  to  Chairman  Powell,  Nov.  22,  2002.  Copy  supplied. 

Letter  to  Chairman  Powell,  Oct.  16,  2002.  Copy  supplied. 

Letter  to  Chairman  Powell,  July  16,  2002.  Copy  supplied. 

Letter  to  Chairman  Powell,  Jan.  9,  2002.  Copy  supplied. 

Department  of  Justice  Oversight:  Preserving  Our  Freedoms  While  Defending 
Against  Terrorism,  107th  Cong.  (Nov.  28,  2001).  Video  available  at: 
https://www.c-span.org/video/7167495-l/justice-department-civil-liberties.  Copy 
supplied. 

American  Broadband  Competition  Act  of 2001  and  the  Broadband  Competition 
and  Incentives  Act  of 2001,  107th  Cong.  (May  22,  2001).  Copy  supplied. 

Letter  to  Secretary  Salas,  Apr.  3,  2000.  Copy  supplied. 

In  February  2000, 1  wrote  a  letter  to  Congressman  Charles  Canady  regarding  bail 
bonds.  I  have  searched  public  records  and  my  own  files  but  have  been  unable  to 
locate  a  copy. 
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Letter  to  Chairman  Strom  Thurmond,  July  22,  1999.  Copy  supplied. 

Internet  Freedom  Act  and  Internet  Growth  and  Development  Act  of  1999,  106th 
Cong.  (June  30,  1999).  Video  available  at:  https://www.c- 
span.org/video/7125922-l/internet-broadband-issues.  Copy  supplied. 

Reauthorization  of  the  Independent  Counsel  Statute,  Part  /,  106th  Cong.  (Mar.  10, 
1999).  Video  available  at:  https://www.c-span.org/video/7121721- 
1 /reauthorization-independent-counsel-law.  Copy  supplied. 

Letter  to  Attorney  General  Janet  Reno,  May  25,  1998.  Copy  supplied. 

The  1996  Telecom  Act:  An  Antitrust  Perspective,  105th  Cong.  (Sept.  17,  1997). 
Copy  supplied. 

Universal  Service  Part  I  of  III,  105th  Cong.  (Mar.  12,  1997).  Copy  supplied. 

Letter  from  Edwin  Meese  and  William  Barr  to  Newt  Gingrich  and  Robert  Dole, 
Dec.  29,  1996.  Copy  supplied. 

Mergers  and  Competition  in  the  Telecommunications  Industry,  104th  Cong.  (Sept. 
11,  1996).  Copy  supplied. 

Restructuring  Intelligence  Agencies,  Commission  on  the  Roles  and  Capabilities  of 
the  United  States  Intelligence  Community,  Jan.  19,  1996.  Video  available  at 
https://www.c-span.org/video/769458-l/restructuring-intelligence-agencies-part- 

3. 

Prison  Reform:  Enhancing  the  Effectiveness  of  Incarceration,  104th  Cong.  (July 
27,  1995).  Copy  supplied. 

International  Terrorism:  Threats  and  Responses,  104th  Cong.  (June  12,  1995). 
Copy  supplied. 

Combating  Domestic  Terrorism,  104th  Cong.  (Mar.  3,  1995).  Copy  supplied. 

Balanced  Budget  Constitutional  Amendment,  104th  Cong.  (Jan.  9,  1995).  Copy 
supplied. 

The  Balanced-Budget  Amendment,  104th  Cong.  (Jan.  5,  1995).  Video  available  at 
https://www.c-span.org/video/762572-l/balanced-budget-amendment-part-4. 

Copy  supplied. 

On  February  10,  1994, 1  joined  a  letter  to  the  Chair  of  the  ABA  Standing 
Committee  on  Ethics  and  Professional  Responsibility  regarding  ethical  concerns 
relating  to  contingency  fees.  I  have  searched  public  records  and  my  own  files  but 
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have  been  unable  to  locate  a  copy. 

Federal  Mandatory  Minimum  Sentencing,  103rd  Cong.  (July  28,  1993).  Copy 
supplied. 

Letter  to  Director  William  Sessions,  Jan.  15,  1993.  Copy  supplied. 

In  August  1992, 1  wrote  a  letter  to  the  American  Bar  Association  opposing  their 
decision  to  take  a  position  on  abortion.  I  have  searched  public  records  and  my 
own  files  but  have  been  unable  to  locate  a  copy. 

Letter  to  House  Committee  on  the  Judiciary,  Aug.  10,  1992.  Copy  supplied. 

Letter  to  the  Committee  on  Labor  and  Human  Resources,  July  1,  1992.  Copy 
supplied. 

Oversight  of  the  Department  of  Justice,  102nd  Cong.  (June  30,  1992).  Video 
available  at  https://www.c-span.org/video/726841-l/oversight-justice-department. 
Copy  supplied. 

Role  of  the  Department  of  Justice  and  the  Drug  War,  Weed  and  Seed,  102nd 
Cong.  (May  20,  1992).  Copy  supplied. 

Letter  to  Chairman  Henry  B.  Gonzalez,  May  15,  1992.  Copy  supplied. 

Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  for  Fiscal  Year  1993,  102nd  Cong.  (Mar.  19,  1992). 
Copy  supplied. 

Letter  to  Chairman  Glenn,  March  4,  1992.  Copy  supplied. 

Letter  to  Congressman  Henry  J.  Hyde,  Mar.  2,  1992.  Copy  supplied. 

In  approximately  February  1992, 1  wrote  a  letter  to  House  Judiciary  Committee 
regarding  proposed  legislation  that  would  impose  a  moratorium  on  returning 
people  to  Haiti.  I  have  searched  public  records  and  my  own  files  but  have  been 
unable  to  locate  a  copy. 

Letter  to  Congress,  November  25,  1991.  Copy  supplied  (as  reproduced  in  the 
Congressional  Record). 

Confirmation  Hearing  before  the  Senate  Committee  on  the  Judiciary,  102nd 
Cong.  (Nov.  12-13,  1991).  The  video  of  this  two-day  hearing  is  available  at: 
https://www.c-span.org/video/722668-l/barr-confirmation-hearing-day-l  and 
https://www.c-span.org/video/722675-l/barr-confirmation-hearing-day-2.  Written 
transcript  attached. 
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Selected  Crime  Issues:  Prevention  and  Punishment,  102nd  Cong.  (May  29,  1991). 
Copy  supplied. 

Letter  to  Senator  Rudman,  March  15,  1991.  Copy  supplied. 

Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  for  1992,  102nd  Cong.  (Mar.  12,  1991).  Copy  supplied. 

Letter  to  Speaker  Thomas  S.  Foley,  September  10,  1990.  Copy  supplied. 

Letter  to  Richard  G.  Darman,  Aug.  27,  1990.  Copy  supplied. 

Letter  to  Sheldon  Krantz,  Aug.  2,  1990.  Copy  supplied. 

Confirmation  Hearing  before  the  Senate  Committee  on  the  Judiciary,  101st  Cong. 
(June  27,  1990).  Copy  supplied. 

On  May  11,  1990, 1  wrote  a  letter  to  Senator  Aden  Specter  regarding  his  request 
that  a  special  prosecutor  be  appointed.  I  have  searched  public  records  and  my  own 
files  but  have  been  unable  to  locate  a  copy. 

Oversight  of  the  Operation  of  Inspector  General  Offices,  101st  Cong.  (Apr.  25, 
1990).  Copy  supplied. 

Federal  Death  Penalty  Legislation,  101st  Cong.  (Mar.  14,  1990).  Copy  supplied. 

Hearing  Before  the  Committee  on  Rules  and  Administration  Regarding  S.  1727, 
The  “Comprehensive  Campaign  Finance  Reform  Act  of  1989,”  101st  Cong.  (Feb. 
27,  1990).  Copy  supplied. 

Administrative  Dispute  Resolution  Act,  101st  Cong.  (Jan.  31,  1990).  Copy 
supplied. 

FBI  Authority  to  Seize  Subjects  Abroad,  101st  Cong.  (Nov.  8,  1989).  Copy 
supplied. 

Administrative  Dispute  Resolution  Act  of  1989,  101st  Cong.  (Sept.  19,  1989). 
Copy  supplied. 

Hearings  on  Measures  to  Protect  the  Physical  Integrity  of  the  American  Flag, 
101st  Cong.  (Aug.  1,  1989).  Copy  supplied. 

H.R.  849,  101st  Cong.  (July  26,  1989).  Copy  supplied. 

Statutory  and  Constitutional  Responses  to  the  Supreme  Court  Decision  in  Texas  v. 
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Johnson,  101st  Cong.  (July  20,  1989).  Copy  supplied. 

Confirmation  Hearing  before  the  Senate  Committee  on  the  Judiciary,  101st  Cong. 
(April  5,  1989).  Copy  supplied. 

In  1986, 1  wrote  a  letter  to  the  Senate  in  support  of  the  confirmation  of  Daniel 
Manion  to  the  Seventh  Circuit.  I  have  searched  public  records  and  my  own  files 
but  have  been  unable  to  locate  a  copy. 

Office  of  Legal  Counsel 

The  Attorney  General  has  directed  the  Office  of  Legal  Counsel  (“Office”)  to 
publish  selected  opinions  for  the  convenience  of  the  Executive,  Legislative,  and 
Judicial  Branches  of  the  government,  and  of  the  professional  bar  and  the  general 
public.  All  of  the  opinions  that  the  Office  has  determined  to  be  appropriate  for 
publication,  including  those  that  I  authored,  are  available  at 
https://www.justice.gov/olc/opinions-main. 

The  Office’s  remaining  records  are  generally  privileged.  However,  the  Office 
sometimes  waives  privilege  and  releases  additional  records  through  FOIA  or  by 
other  public  disclosure.  Although  these  records  have  been  released  to  the  public  in 
some  form,  they  have  not  been  selected  for  official  publication  and  thus  they  are 
not  included  among  the  Office’s  formal  published  opinions.  The  Office  has 
identified  three  such  opinions  that  I  authored  during  my  tenure  as  the  Assistant 
Attorney  General  for  the  Office  of  Legal  Counsel,  which  I  have  supplied. 

Memorandum  Opinion  for  C.  Boyden  Gray,  Transportation  for  Spouse  of  Cabinet 
Members,  Apr.  4,  1990.  Copy  supplied. 

Memorandum  for  Edith  E.  Holiday,  Sequestration  Exemption  for  the  Resolution 
Funding  Corporation,  Oct.  3,  1989.  Copy  supplied. 

Memorandum  for  Martin  L.  Allday,  Payment  of  Interest  on  Awards  of  Back  Pay 
in  Employment  Discrimination  Claims  Brought  by  Federal  Employees,  Sept.  18, 
1989.  Copy  supplied. 
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United  States  Senate 
Committee  on  the  Judiciary 

Questionnaire  for  Non-Judicial  Nominees 

Attachments  to  Question  12(c) 

WILLIAM  PELHAM  BARR 
Nominee  to  be  United  States  Attorney  General 


MEMORANDUM 


8  June  2018 


To:  Deputy  Attorney  General  Rod  Rosenstein 

Assistant  Attorney  General  Steve  Engel 

From:  Bill  Barr 

Re:  Mueller’s  “Obstruction”  Theory 


I  am  writing  as  a  former  official  deeply  concerned  with  the  institutions  of  the  Presidency 
and  the  Department  of  Justice.  I  realize  that  I  am  in  the  dark  about  many  facts,  but  I  hope  my 
views  may  be  useful. 

It  appears  Mueller’s  team  is  investigating  a  possible  case  of  “obstruction”  by  the  President 
predicated  substantially  on  his  expression  of  hope  that  the  Comey  could  eventually  “let...  go”  of 
its  investigation  of  Flynn  and  his  action  in  firing  Comey.  In  pursuit  of  this  obstruction  theory,  it 
appears  that  Mueller’s  team  is  demanding  that  the  President  submit  to  interrogation  about  these 
incidents,  using  the  threat  of  subpoenas  to  coerce  his  submission. 

Mueller  should  not  be  permitted  to  demand  that  the  President  submit  to  interrogation  about 
alleged  obstruction.  Apart  from  whether  Mueller  a  strong  enough  factual  basis  for  doing  so, 
Mueller’s  obstruction  theory  is  fatally  misconceived.  As  I  understand  it,  his  theory  is  premised  on 
a  novel  and  legally  insupportable  reading  of  the  law.  Moreover,  in  my  view,  if  credited  by  the 
Department,  it  would  have  grave  consequences  far  beyond  the  immediate  confines  of  this  case  and 
would  do  lasting  damage  to  the  Presidency  and  to  the  administration  of  law  within  the  Executive 
branch. 


As  things  stand,  obstruction  laws  do  not  criminalize  just  any  act  that  can  influence  a 
“proceeding.”  Rather  they  are  concerned  with  acts  intended  to  have  a  particular  kind  of  impact.  A 
“proceeding”  is  a  formalized  process  for  finding  the  truth.  In  general,  obstruction  laws  are  meant 
to  protect  proceedings  from  actions  designed  subvert  the  integrity  of  their  truth-finding  function 
through  compromising  the  honesty  of  decision-makers  (e.g.,  judge,  jury)  or  impairing  the  integrity 
or  availability  of  evidence  -  testimonial,  documentary,  or  physical.  Thus,  obstruction  laws  prohibit 
a  range  of  “bad  acts”  —  such  as  tampering  with  a  witness  or  juror;  or  destroying,  altering,  or 
falsifying  evidence  -  all  of  which  are  inherently  wrongful  because,  by  their  very  nature,  they  are 
directed  at  depriving  the  proceeding  of  honest  decision-makers  or  access  to  full  and  accurate 
evidence.  In  general,  then,  the  actus  reus  of  an  obstruction  offense  is  the  inherently  subversive 
“bad  act”  of  impairing  the  integrity  of  a  decision-maker  or  evidence.  The  requisite  mens  rea  is 
simply  intending  the  wrongful  impairment  that  inexorably  flows  from  the  act. 

Obviously,  the  President  and  any  other  official  can  commit  obstruction  in  this  classic  sense 
of  sabotaging  a  proceeding’s  truth-finding  function.  Thus,  for  example,  if  a  President  knowingly 
destroys  or  alters  evidence,  suborns  perjury,  or  induces  a  witness  to  change  testimony,  or  commits 


any  act  deliberately  impairing  the  integrity  or  availability  of  evidence,  then  he,  like  anyone  else, 
commits  the  crime  of  obstruction.  Indeed,  the  acts  of  obstruction  alleged  against  Presidents  Nixon 
and  Clinton  in  their  respective  impeachments  were  all  such  “bad  acts”  involving  the  impairment 
of  evidence.  Enforcing  these  laws  against  the  President  in  no  way  infringes  on  the  President’s 
plenary  power  over  law  enforcement  because  exercising  this  discretion  -  such  as  his  complete 
authority  to  start  or  stop  a  law  enforcement  proceeding  —  does  not  involve  commission  of  any  of 
these  inherently  wrongful,  subversive  acts. 

The  President,  as  far  as  I  Icnow,  is  not  being  accused  of  engaging  in  any  wrongful  act  of 
evidence  impairment.  Instead,  Mueller  is  proposing  an  unprecedented  expansion  of  obstruction 
laws  so  as  to  reach  facially-lawful  actions  taken  by  the  President  in  exercising  the  discretion  vested 
in  him  by  the  Constitution.  It  appears  Mueller  is  relying  on  18  U.S.C.  §1512,  which  generally 
prohibits  acts  undermining  the  integrity  of  evidence  or  preventing  its  production.  Section  1512  is 
relevant  here  because,  unlike  other  obstruction  statutes,  it  does  not  require  that  a  proceeding  be 
actually  “pending”  at  the  time  of  an  obstruction,  but  only  that  a  defendant  have  in  mind  an 
anticipated  proceeding.  Because  there  were  seemingly  no  relevant  proceedings  pMdmg  when  the 
President  allegedly  engaged  in  the  alleged  obstruction,  I  believe  that  Mueller’s  team  is  considering 
the  “residual  clause”  in  Section  15 12  -  subsection  (c)(2)  -  as  the  potential  basis  for  an  obstruction 
case.  Subsection  (c)  reads: 

(c)  Whoever  corruptly-  (1)  alters,  destroys,  mutilates,  or 
conceals  a  record,  document,  or  other  object,  or  attempts  to  do  so,  with  the 
intent  to  impair  the  object’s  integrity  or  availability  for  use  in  an  official 
proceeding;  or  (2)  otherwise  obstructs,  influences,  or  impedes  any  official 
proceeding,  or  attempts  to  do  so  [is  guilty  of  the  crime  of  obstruction]. 

[emphasis  added]. 

As  I  understand  the  theory,  Mueller  proposes  to  give  clause  (c)(2),  which  previously  has 
been  exclusively  confined  to  acts  of  evidence  impairment,  a  new  unbounded  interpretation.  First, 
by  reading  clause  (c)(2)  in  isolation,  and  glossing  over  key  terms,  he  construes  the  clause  as  a  free¬ 
standing,  all-encompassing  provision  prohibiting  any  act  influencing  a  proceeding  if  done  with  an 
improper  motive.  Second,  in  a  further  unprecedented  step,  Mueller  would  apply  this  sweeping 
prohibition  to  facially-lawful  acts  taken  by  public  officials  exercising  of  their  discretionary  powers 
if  those  acts  influence  a  proceeding.  Thus,  under  this  theory,  simply  by  exercising  his 
Constitutional  discretion  in  a  facially-lawful  way  —  for  example,  by  removing  or  appointing  an 
official;  using  his  prosecutorial  discretion  to  give  direction  on  a  case;  or  using  his  pardoning  power 
-  a  President  can  be  accused  of  committing  a  crime  based  solely  on  his  subjective  state  of  mind. 
As  a  result,  any  discretionary  act  by  a  President  that  influences  a  proceeding  can  become  the 
subject  of  a  criminal  grand  jury  investigation,  probing  whether  the  President  acted  with  an 
improper  motive. 

If  embraced  by  the  Department,  this  theory  would  have  potentially  disastrous  implications, 
not  just  for  the  Presidency,  but  for  the  Executive  branch  as  a  whole  and  for  the  Department  in 
particular.  While  Mueller’s  focus  is  the  President’s  discretionary  actions,  his  theory  would  apply 
to  all  exercises  of  prosecutorial  discretion  by  the  President’s  subordinates,  from  the  Attorney 
General  down  to  the  most  junior  line  prosecutor.  Simply  by  giving  direction  on  a  case,  or  class  of 


cases,  an  official  opens  himself  to  the  charge  that  he  has  acted  with  an  “improper”  motive  and  thus 
becomes  subject  to  a  criminal  investigation.  Moreover,  the  challenge  to  Comey’s  removal  shows 
that  not  just  prosecutorial  decisions  are  at  issue.  Any  personnel  or  management  decisions  taken  by 
an  official  charged  with  supervising  and  conducting  litigation  and  enforcement  matters  in  the 
Executive  branch  can  become  grist  for  the  criminal  mill  based  solely  on  the  official’s  subjective 
state  of  mind.  All  that  is  needed  is  a  claim  that  a  supervisor  is  acting  with  an  improper  purpose 
and  any  act  arguably  constraining  a  case  —  such  as  removing  a  U.S.  Attorney  —  could  be  cast  as  a 
crime  of  obstruction. 

It  is  inconceivable  to  me  that  the  Department  could  accept  Mueller’s  interpretation  of 
§15 12(c)(2).  It  is  untenable  as  a  matter  of  law  and  cannot  provide  a  legitimate  basis  for 
interrogating  the  President.  I  know  you  will  agree  that,  if  a  DOJ  investigation  is  going  to  take  down 
a  democratically-elected  President,  it  is  imperative  to  the  health  of  our  system  and  to  our  national 
cohesion  that  any  claim  of  wrongdoing  is  solidly  based  on  evidence  of  a  real  crime  —  not  a 
debatable  one.  It  is  time  to  travel  well-worn  paths;  not  to  veer  into  novel,  unsettled  or  contested 
areas  of  the  law;  and  not  to  indulge  the  fancies  by  overly-zealous  prosecutors. 

As  elaborated  on  below,  Mueller’s  theory  should  be  rejected  for  the  following  reasons; 

First,  the  sweeping  interpretation  being  proposed  for  §  1512’s  residual  clause  is  contrary  to  the 
statute’s  plain  meaning  and  would  directly  contravene  the  Department’s  longstanding  and 
consistent  position  that  generally-worded  statutes  like  §  15 12  cannot  be  applied  to  the  President’s 
exercise  of  his  constitutional  powers  in  the  absence  of  a  “clear  statement”  in  the  statute  that  such 
an  application  was  intended. 

Second,  Mueller’s  premise  that,  whenever  an  investigation  touches  on  the  President’s  own 
conduct,  it  is  inherently  “corrupt”  under  §  1512  for  the  President  to  influence  that  matter  is 
insupportable.  In  granting  plenary  law  enforcement  powers  to  the  President,  the  Constitution 
places  no  such  limit  on  the  President’s  supervisory  authority.  Moreover,  such  a  limitation  cannot 
be  reconciled  with  the  Department’s  longstanding  position  that  the  “conflict  of  interest”  laws  do 
not,  and  cannot,  apply  to  the  President,  since  to  apply  them  would  impermissibly  “disempower” 
the  President  from  supervising  a  class  of  cases  that  the  Constitution  grants  him  the  authority  to 
supervise. 

Third,  defining  facially-lawful  exercises  of  Executive  discretion  as  potential  crimes,  based  solely 
on  subjective  motive,  would  violate  Article  II  of  the  Constitution  by  impermissibly  burdening  the 
exercise  of  core  discretionary  powers  within  the  Executive  branch. 

Fourth,  even  if  one  were  to  indulge  Mueller’s  obstruction  theory,  in  the  particular  circumstances 
here,  the  President’s  motive  in  removing  Comey  and  commenting  on  Flynn  could  not  have  been 
“corrupt”  unless  the  President  and  his  campaign  were  actually  guilty  of  illegal  collusion.  Because 
the  obstruction  claim  is  entirely  dependent  on  first  finding  collusion,  Mueller  should  not  be 
permitted  to  interrogate  the  President  about  obstruction  until  has  enough  evidence  to  establish 
collusion. 


1.  The  Statute’s  Plain  Meaning,  and  “the  Clear  Statement”  Rule  Long  Adhered  To  By  the 
Department,  Preclude  Its  Application  to  Faciaily-Lawful  Exercises  of  the  President’s 
Constitutional  Discretion. 

The  unbounded  construction  Mueller  would  give  §  1 5 1 2  ’  s  residual  clause  is  contrary  to  the 
provision’s  text,  structure,  and  legislative  history.  By  its  terms,  §1512  focuses  exclusively  on 
actions  that  subvert  the  truth-finding  function  of  a  proceeding  by  impairing  the  availability  or 
integrity  of  evidence  -  testimonial,  documentary,  or  physical.  Thus,  §1512  proscribes  a  litany  of 
specifically-defined  acts  of  obstruction,  including  killing  a  witness,  threatening  a  witness  to 
prevent  or  alter  testimony,  destroying  or  altering  documentary  or  physical  evidence,  and  harassing 
a  witness  to  hinder  testimony.  All  of  these  enumerated  acts  are  “obstructive”  in  precisely  the  same 
way  -  they  interfere  with  a  proceeding’s  ability  to  gather  complete  and  reliable  evidence. 

The  question  here  is  whether  the  phrase  -  “or  corruptly  otherwise  obstructs”  -  in  clause 
(c)(2)  is  divorced  from  the  litany  of  the  specific  prohibitions  in  §  1512,  and  is  thus  a  free-standing, 
all-encompassing  prohibition  reaching  any  act  that  influences  a  proceeding,  or  whether  the  clause’s 
prohibition  against  “otherwise”  obstructing  is  somehow  tied  to,  and  limited  by,  the  character  of  all 
the  other  forms  of  obstruction  listed  in  the  statute.  I  think  it  is  clear  that  use  of  the  word  “otherwise” 
in  the  residual  clause  expressly  links  the  clause  to  the  forms  of  obstruction  specifically  defined 
elsewhere  in  the  provision.  Unless  it  serves  that  purpose,  the  word  “otherwise”  does  no  work  at  all 
and  is  mere  surplusage.  Mueller’s  interpretation  of  the  residual  clause  as  covering  any  and  all  acts 
that  influence  a  proceeding  reads  the  word  “otherwise”  out  of  the  statute  altogether.  But  any  proper 
interpretation  of  the  clause  must  give  effect  to  the  word  “otherwise;”  it  must  do  some  work. 

As  the  Supreme  Court  has  suggested,  Begay  v.  United  States,  553  U.S.  137,  142-143 
(2008),  when  Congress  enumerates  various  specific  acts  constituting  a  crime  and  then  follows  that 
enumeration  with  a  residual  clause,  introduced  with  the  words  “or  otherwise,”  then  the  more 
general  action  referred  to  immediately  after  the  word  “otherwise”  is  most  naturally  understood  to 
cover  acts  that  cause  a  similar  kind  of  result  as  the  preceding  listed  examples,  but  cause  those 
results  in  a  different  manner.  In  other  words,  the  specific  examples  enumerated  prior  to  the  residual 
clause  are  typically  read  as  refining  or  limiting  in  some  way  the  broader  catch-all  term  used  in  the 
residual  clause.  See  also  Yates  v.  United  States,  135  S.Ct.  1074,  1085-87  (2015).  As  the  Begay 
Court  observed,  if  Congress  meant  the  residual  clause  to  be  so  all-encompassing  that  it  subsumes 
all  the  preceding  enumerated  examples,  “it  is  hard  to  see  why  it  would  have  needed  to  include  the 
examples  at  all.”  553  U.S.  at  142;  .see  McDonnell  v.  United  States,  136  S.Ct.  2355,  2369  (2016). 
An  example  suffices  to  make  the  point;  If  a  statute  prohibits  “slapping,  punching,  kicking,  biting, 
gouging  eyes,  or  otherwise  hurting”  another  person,  the  word  “hurting”  in  the  residual  clause 
would  naturally  be  understood  as  referring  to  the  same  kind  of  physical  injury  inflicted  by  the 
enumerated  acts,  but  inflicted  in  a  different  way  -  i.e.,  pulling  hair.  It  normally  would  not  be 
understood  as  referring  to  any  kind  of  “hurting,”  such  as  hurting  another’s  feelings,  or  hurting 
another’s  economic  interests. 

Consequently,  under  the  statute’s  plain  language  and  structure,  the  most  natural  and 
plausible  reading  of  1 5 12(c)(2)  is  that  it  covers  acts  that  have  the  same  kind  of  obstructive  impact 
as  the  listed  forms  of  obstruction  —  i.e.,  impairing  the  availability  or  integrity  of  evidence  —  but 
cause  this  impairment  in  a  different  way  than  the  enumerated  actions  do.  Under  this  construction, 


then,  the  “catch  all”  language  in  clause  (c)(2)  encompasses  any  conduct,  even  if  not  specifically 
described  in  1512,  that  is  directed  at  undermining  a  proceeding’s  truth-finding  function  through 
actions  impairing  the  integrity  and  availability  of  evidence.  Indeed,  this  is  how  the  residual  clause 
has  been  applied.  From  a  quick  review  of  the  cases,  it  appears  all  the  cases  have  involved  attempts 
to  interfere  with,  or  render  false,  the  evidence  that  would  become  available  to  a  proceeding.  Even 
the  more  esoteric  applications  of  clause  (c)(2)  have  been  directed  against  attempts  to  prevent  the 
flow  of  evidence  to  a  proceeding.  E.g.,  United  States  v.  Volpendesto,  746  F.3d  273  (7*  Cir. 
2014)(soliciting  tips  from  corrupt  cops  to  evade  surveillance);  United  States  v.  Phillips,  583  F.3d 
1261  (10*  Cir.  2009)(disclosing  identity  of  undercover  agent  to  subject  of  grand  jury  drug 
investigation).  As  far  as  I  can  tell,  no  case  has  ever  treated  as  an  “obstruction”  an  official’s  exercise 
of  prosecutorial  discretion  or  an  official’s  management  or  personnel  actions  collaterally  affecting 
a  proceeding. 

Further,  reading  the  residual  clause  as  an  all-encompassing  proscription  cannot  be  reconciled  either 
with  the  other  subsections  of  §  1 5 1 2,  or  with  the  other  obstruction  provisions  in  Title  1 8  that  must 
be  read  in  pari  passu  with  those  in  §  1512.  Given  Mueller’s  sweeping  interpretation,  clause  (c)(2) 
would  render  all  the  specific  terms  in  clause  (c)(1)  surplusage;  moreover,  it  would  swallow  up  all 
the  specific  prohibitions  in  the  remainder  of  §  1512-  subsections  (a),  (b),  and  (d).  More  than  that, 
it  would  subsume  virtually  all  other  obstruction  provisions  in  Title  18.  For  example,  it  would 
supervene  the  omnibus  clause  in  §  1503,  applicable  to  pending  judicial  proceedings,  as  well  as  the 
omnibus  clause  in  §  1505,  applicable  to  pending  proceedings  before  agencies  and  Congress. 
Construing  the  residual  clause  in  §  1512(c)(2)  as  supplanting  these  provisions  would  eliminate  the 
restrictions  Congress  built  into  those  provisions  —  i.e.,  the  requirement  that  a  proceeding  be 
“pending”  —  and  would  supplant  the  lower  penalties  in  those  provisions  with  the  substantially 
higher  penalties  in  §  1 5 12(c).  It  is  not  too  much  of  an  exaggeration  to  say  that,  if  §  1 5 12(c)(2)  can 
be  read  as  broadly  as  being  proposed,  then  virtually  all  Federal  obstruction  law  could  be  reduced 
to  this  single  clause. 

Needless  to  say,  it  is  highly  implausible  that  such  a  revolution  in  obstruction  law  was  intended,  or 
would  have  gone  uncommented  upon,  when  (c)(2)  was  enacted.  On  the  contrary,  the  legislative 
history  makes  plain  that  Congress  had  a  more  focused  purpose  when  it  enacted  (c)(2).  That 
subsection  was  enacted  in  2002  as  part  of  the  Sarbanes-Oxley  Act.  That  statute  was  prompted  by 
Enron's  massive  accounting  fraud  and  revelations  that  the  company's  outside  auditor,  Arthur 
Andersen,  had  systematically  destroyed  potentially  incriminating  documents.  Subsection  (c)  was 
added  to  Section  1512  explicitly  as  a  “loophole”  closer  meant  to  address  the  fact  that  the  existing 
section  1512(b)  covers  document  destruction  only  where  a  defendant  has  induced  another  person 
to  do  it  and  does  not  address  document  destruction  carried  out  by  a  defendant  directly. 

As  reported  to  the  Senate,  the  Corporate  Fraud  Accountability  Act  was  expressly  designed  to 
“clarify  and  close  loopholes  in  the  existing  criminal  laws  relating  to  the  destruction  or  fabrication 
of  evidence  and  the  preservation  of  financial  and  audit  records.”  S.  Rep.  No.  107-146,  at  14-15. 
Section  1512(c)  did  not  exist  as  part  of  the  original  proposal.  See  S.  2010,  107th  Cong.  (2002). 
Instead,  it  was  later  introduced  as  an  amendment  by  Senator  Trent  Lott  in  July  2002.  148  Cong. 
Rec.  S6542  (daily  ed.  July  10,  2002).  Senator  Lott  explained  that,  by  adding  new  §  1512(c),  his 
proposed  amendment: 


would  enact  stronger  laws  against  document  shredding.  Current  law  prohibits 
obstruction  of  justice  by  a  defendant  acting  alone,  but  only  if  a  proceeding  is 
pending  and  a  subpoena  has  been  issued  for  the  evidence  that  has  been 
destroyed  or  altered  ....  [TJhis  section  would  allow  the  Government  to  charge 
obstruction  against  individuals  who  acted  alone,  even  if  the  tampering  took 
place  prior  to  the  issuance  of  a  grand  jury  subpoena.  I  think  this  is  something 
we  need  to  make  clear  so  we  do  not  have  a  repeat  of  what  we  saw  with  the 
Enron  matter  earlier  this  year. 

Id.  at  S6545  (statement  of  Sen.  Lott)  (emphasis  supplied).  Senator  Orrin  Hatch,  in  support  of 
Senator  Lott's  amendment,  explained  that  it  would  “close  []  [the]  loophole”  created  by  the  available 
obstruction  statutes  and  hold  criminally  liable  a  person  who,  acting  alone,  destroys  documents.  Id. 
at  S6550  (statement  of  Sen.  Hatch).  The  legislative  history  thus  confirms  that  §  1512(c)  was  not 
intended  as  a  sweeping  provision  supplanting  wide  swathes  of  obstruction  law,  but  rather  as  a 
targeted  gap-filler  designed  to  strengthen  prohibitions  on  the  impairment  of  evidence. 

Not  only  is  an  all-encompassing  reading  of  §  1512(c)(2)  contrary  to  the  language  and 
manifest  purpose  of  the  statute,  but  it  is  precluded  by  a  fundamental  canon  of  statutory  construction 
applicable  to  statutes  of  this  sort.  Statutes  must  be  construed  with  reference  to  the  constitutional 
framework  within  which  they  operate.  E.g,  Gregory  v.  Ashcroft,  501  U.S.  452,  460  (1991). 
Reading  §  1512(c)(2)  broadly  to  criminalize  the  President’s  facially-lawful  exercises  of  his 
removal  authority  and  his  prosecutorial  discretion,  based  on  probing  his  subjective  state  of  mind 
for  evidence  of  an  “improper”  motive,  would  obviously  intrude  deeply  into  core  areas  of  the 
President’s  constitutional  powers.  It  is  well-settled  that  statutes  that  do  not  expressly  apply  to  the 
President  must  be  construed  as  not  applying  to  the  President  if  such  application  would  involve  a 
possible  conflict  with  the  President's  constitutional  prerogatives.  See,  e.g.,  Franklin  v. 
Massachusetts,  505  U.S.  788,  801  (1992).  OLC  has  long  rigorously  enforced  this  “clear  statement” 
rule  to  limit  the  reach  of  broadly  worded  statutes  so  as  to  prevent  undue  intrusion  into  the 
President’s  exercise  of  his  Constitutional  discretion. 

As  OLC  has  explained,  the  “clear  statement”  rule  has  two  sources.  First,  it  arises  from  the 
long-recognized  "cardinal  principle"  of  statutory  interpretation  that  statutes  be  construed  to  avoid 
raising  serious  constitutional  questions.  Second,  the  rule  exists  to  protect  the  “usual  constitutional 
balance”  between  the  branches  contemplated  by  the  Framers  by  "requir[ing]  an  express  statement 
by  Congress  before  assuming  it  intended"  to  impinge  upon  Presidential  authority.  Franklin,  505 
U.S.  at  801;  see,  e.g.,  Application  of  28  U.S.C.  §458  to  Presidential  Appointments  of  Federal 
Judges,  19  Op.  O.L.C.  350  (1995). 

This  clear  statement  rule  has  been  applied  frequently  by  the  Supreme  Court  as  well  as  the 
Executive  branch  with  respect  to  statutes  that  might  otherwise,  if  one  were  to  ignore  the 
constitutional  context,  be  susceptible  of  an  application  that  would  affect  the  President's 
constitutional  prerogatives.  For  instance,  in  Franklin  the  Court  was  called  upon  to  determine 
whether  the  Administrative  Procedure  Act  ("APA"),  5  U.S.C  §§  701-706,  authorized  "abuse  of 
discretion"  review  of  final  actions  by  the  President.  Even  though  the  statute  defined  reviewable 
action  in  a  way  that  facially  could  include  the  President,  and  did  not  list  the  President  among  the 
express  exceptions  to  the  APA,  Justice  O'Connor  wrote  for  the  Court: 


[t]he  President  is  not  [expressly]  excluded  from  the  APA's  purview,  but  he  is 
not  explicitly  included,  either.  Out  of  respect  for  the  separation  of  powers  and 
the  unique  constitutional  position  of  the  President,  we  find  that  textual  silence 
is  not  enough  to  subject  the  President  to  the  provisions  of  the  APA.  We  would 
require  an  express  statement  by  Congress  before  assuming  it  intended  the 
President's  performance  of  his  statutory  duties  to  be  reviewed  for  abuse  of 
discretion. 

505  U.S.  at  800-01.  To  amplify,  she  continued,  "[a]s  the  APA  does  not  expressly  allow  review  of 
the  President's  actions,  we  must  presume  that  his  actions  are  not  subject  to  its  requirements."  Id.  at 
801. 


Similarly,  in  Public  Citizen  v.  United  States  Dep't  of  Justice,  491  U.S.  440  (1989),  the 
Court  held  that  the  Federal  Advisory  Committee  Act  ("FACA"),  5  U.S.C.  app.  §  2,  does  not  apply 
to  the  judicial  recommendation  panels  of  the  American  Bar  Association  because  interpreting  the 
statute  as  applying  to  them  would  raise  serious  constitutional  questions  relating  to  the  President's 
constitutional  appointment  power.  By  its  terms,  FACA  applied  to  any  advisory  committee  used  by 
an  agency  “in  the  interest  of  obtaining  advice  or  recommendations  for  the  President."  5  U.S.C. 
apP-  §  3(2(c).  While  acknowledging  that  a  "straightforward  reading"  of  the  statute’s  language 
would  seem  to  require  its  application  to  the  ABA  committee.  Public  Citizen,  491  U.S.  at  453,  the 
Court  held  that  such  a  reading  was  precluded  by  the  "cardinal  principle"  that  a  statute  be  interpreted 
to  avoid  serious  constitutional  question.”  Id.  at  465-67.  Notably,  the  majority  stated,  "[o]ur 
reluctance  to  decide  constitutional  issues  is  especially  great  where,  as  here,  they  concern  the 
relative  powers  of  coordinate  branches  of  government,"  and  "[tjhat  construing  FACA  to  apply  to 
the  Justice  Department's  consultations  with  the  ABA  Committee  would  present  formidable 
constitutional  difficulties  is  undeniable."  Id.  at  466. 

The  Office  of  Legal  Counsel  has  consistently  “adhered  to  a  plain  statement  rule;  statutes 
that  do  not  expressly  apply  to  the  President  must  be  construed  as  not  applying  to  the 
President,  where  applying  the  statute  to  the  President  would  pose  a  significant  question 
regarding  the  President’s  constitutional  prerogatives.”  E.g,  The  Constitutional  Separation 

of  Powers  Between  the  President  and  Congress,  _  Op.  O.L.C.  124,  178  (1996); 

Application  of  28  U.S.C.  §458  to  Presidential  Appointments  of  Federal  Judges,  19  Op. 
O.L.C.  350(1995). 

The  Department  has  applied  this  principle  to  broadly-worded  criminal  statutes,  like  the  one 
at  issue  here.  Thus,  in  a  closely  analogous  context,  the  Department  has  long  held  that  the  conflict- 
of-interest  statute,  18  U.S.C  §  208,  does  not  apply  to  the  President.  That  statute  prohibits  any 
"officer  or  employee  of  the  executive  branch"  from  "participat[ing]  personally  and  substantially" 
in  any  particular  matter  in  which  he  or  she  has  a  personal  financial  interest.  Id.  In  the  leading 
opinion  on  the  matter,  then-Deputy  Attorney  General  Laurence  Silberman  determined  that  the 
legislative  history  disclosed  no  intention  to  cover  the  President  and  doing  so  would  raise  "serious 
questions  as  to  the  constitutionality"  of  the  statute,  because  the  effect  of  applying  the  statute  to  the 
President  would  “disempower”  the  President  from  performing  his  constitutionally-prescribed 
functions  as  to  certain  matters  .  See  Memorandum  for  Richard  T.  Burress,  Office  of  the  President, 


from  Laurence  H.  Silberman,  Deputy  Attorney  General,  Re:  Conflict  of  Interest  Problems  Arising 
out  of  the  President's  Nomination  of  Nelson  A.  Rockefeller  to  be  Vice  President  under  the  Twenty- 
Fifth  Amendment  to  the  Constitution  at  2,  5  (Aug.  28,  1974). 

Similarly,  OLC  opined  that  the  Anti-Lobbying  Act,  18  U.S.C.  §  1913,  does  not  apply  fully 
against  the  President.  See  Constraints  Imposed  by  18  U.S.C.  §  1913  on  Lobbying  Efforts,  13  Op. 
O.L.C.  300,  304-06  (1989).  The  Anti-Lobbying  Act  prohibits  any  appropriated  funds  from  being 
"used  directly  or  indirectly  to  pay  for  any  personal  service,  advertisement,  telegram,  telephone, 
letter,  printed  or  written  matter,  or  other  device,  intended  or  designed  to  influence  in  any  manner 
a  Member  of  Congress. "  18  U.S.C.  §  1913.  The  statute  provided  an  exception  for  communications 
by  executive  branch  officers  and  employees  if  the  communication  was  made  pursuant  to  a  request 
by  a  member  of  Congress  or  was  a  request  to  Congress  for  legislation  or  appropriations.  OLC 
concluded  that  applying  the  Act  as  broadly  as  its  terms  would  otherwise  allow  would  raise  serious 
constitutional  questions  as  an  infringement  of  the  President's  Recommendations  Clause  power. 

In  addition  to  the  “clear  statement”  rule,  other  canons  of  statutory  construction  preclude 
giving  the  residual  clause  in  §1512(c)(2)  the  unbounded  scope  proposed  by  Mueller’s  obstruction 
theory.  As  elaborated  on  in  the  ensuing  section,  to  read  the  residual  clause  as  extending  beyond 
evidence  impairment,  and  to  apply  it  to  any  that  “corruptly”  affects  a  proceeding,  would  raise 
serious  Due  Process  issues.  Once  divorced  from  the  concrete  standard  of  evidence  impairment, 
the  residual  clause  defines  neither  the  crime’s  actus  reus  (what  conduct  amounts  to  obstruction) 
nor  its  mens  rea  (what  state  of  mind  is  “corrupt”)  “with  sufficient  definiteness  that  ordinary  people 
can  understand  what  conduct  is  prohibited,”  or  “in  a  manner  that  does  not  encourage  arbitrary  and 
discriminatory  enforcement.”  See  e.g.  McDonnell  v.  United  States,  136  S.Ct.  at  2373.  This 
vagueness  defect  becomes  even  more  pronounced  when  the  statute  is  applied  to  a  wide  range  of 
public  officials  whose  normal  duties  involve  the  exercise  of  prosecutorial  discretion  and  the 
conduct  and  management  of  official  proceedings.  The  “cardinal  rule”  that  a  statute  be  interpreted 
to  avoid  serious  constitutional  questions  mandates  rejection  of  the  sweeping  interpretation  of  the 
residual  clause  proposed  by  Mueller. 

Even  if  the  statute’s  plain  meaning,  fortified  by  the  “clear  statemenf’  rule,  were  not 
dispositive,  the  fact  that  §  1 5 12  is  a  criminal  statute  dictates  a  narrower  reading  than  Mueller’s  all- 
encompassing  interpretation.  Even  if  the  scope  of  §  1512(c)(2)  were  ambiguous,  under  the  “rule 
of  lenity,”  that  ambiguity  must  be  resolved  against  the  Government’s  broader  reading.  See,  e.g.. 
United  States  v.  Grander  son,  511  U.S.  39,  54  (1994)  (“In  these  circumstances  ~  where  text, 
structure,  and  history  fail  to  establish  that  the  Government's  position  is  unambiguously  correct  — 
we  apply  the  rule  of  lenity  and  resolve  the  ambiguity  in  [the  defendant's]  favor.”) 

In  sum,  the  sweeping  construction  of  §  1512(c)’s  residual  clause  posited  by  Mueller’s 
obstruction  theory  is  novel  and  extravagant.  It  is  contrary  to  the  statute’s  plain  language,  structure, 
and  legislative  history.  Such  a  broad  reading  would  contravene  the  “clear  statement”  rule  of 
statutory  construction,  which  the  Department  has  rigorously  adhered  to  in  interpreting  statutes, 
like  this  one,  that  would  otherwise  intrude  on  Executive  authority.  By  it  terms,  §  1512  is  intended 
to  protect  the  truth-finding  function  of  a  proceeding  by  prohibiting  acts  that  would  impair  the 
availability  or  integrity  of  evidence.  The  cases  applying  the  “residual  clause”  have  fallen  within 
this  scope.  The  clause  has  never  before  been  applied  to  facially-lawful  discretionary  acts  of 


Executive  branch  official.  Mueller’s  overly-aggressive  use  of  the  obstruction  laws  should  not  be 
embraced  by  the  Department  and  cannot  support  interrogation  of  the  President  to  evaluate  his 
subjective  state  of  mind. 


11.  Applying  §1512(c)(2)  to  Review  Facially-Lawful  Exercises  of  the  President’s  Removal 
Authority  and  Prosecutorial  Discretion  Would  Impermissibly  Infringe  on  the  President’s 
Constitutional  Authority  and  the  Functioning  of  the  Executive  Branch. 

This  case  implicates  at  least  two  broad  discretionary  powers  vested  by  the  Constitution 
exclusively  in  the  President.  First,  in  removing  Comey  as  director  of  the  FBI  there  is  no  question 
that  the  President  was  exercising  one  of  his  core  authorities  under  the  Constitution.  Because  the 
President  has  Constitutional  responsibility  for  seeing  that  the  laws  are  faithfully  executed,  it  is 
settled  that  he  has  “illimitable”  discretion  to  remove  principal  officers  carrying  out  his  Executive 
functions.  See  Free  Enterprise  Fund  v.  Public  Company  Accounting  Oversight  Board,  130  S.Ct. 
3138,  3152  (2010);  Myers  v.  United  States,  272  U.S.  52  (1926).  Similarly,  in  commenting  to 
Comey  about  Flynn’s  situation  —  to  the  extent  it  is  taken  as  the  President  having  placed  his  thumb 
on  the  scale  in  favor  of  lenity  —  the  President  was  plainly  within  his  plenary  discretion  over  the 
prosecution  function.  The  Constitution  vests  all  Federal  law  enforcement  power,  and  hence 
prosecutorial  discretion,  in  the  President.  The  President’s  discretion  in  these  areas  has  long  been 
considered  “absolute,”  and  his  decisions  exercising  this  discretion  are  presumed  to  be  regular  and 
are  generally  deemed  non-reviewable.  See,  e.g,  United  States  v.  Armstrong,  517  U.S.  456,  464 
(1996);  United  States  v.  Nixon,  418  U.S.  683,  693  (1974);  see  generally  S.  Prakash,  The  Chief 
Prosecutor,  73  Geo.  Wash.  L.  Rev.  521  (2005) 

The  central  problem  with  Mueller’s  interpretation  of  §  1512(c)(2)  is  that,  instead  of 
applying  the  statute  to  inherently  wrongful  acts  of  evidence  impairment,  he  would  now  define  the 
actus  reus  of  obstruction  as  any  act,  including  facially  lawful  acts,  that  influence  a  proceeding. 
However,  the  Constitution  vests  plenary  authority  over  law  enforcement  proceedings  in  the 
President,  and  therefore  one  of  the  President’s  core  constitutional  authorities  is  precisely  to  make 
decisions  “influencing”  proceedings.  In  addition,  the  Constitution  vests  other  discretionary  powers 
in  the  President  that  can  have  a  collateral  influence  on  proceedings  -  including  the  power  of 
appointment,  removal,  and  pardon.  The  crux  of  Mueller’s  position  is  that,  whenever  the  President 
exercises  any  of  these  discretionary  powers  and  thereby  “influences”  a  proceeding,  he  has 
completed  the  actus  reus  of  the  crime  of  obstmction.  To  establish  guilt,  all  that  remains  is 
evaluation  of  the  President’s  state  of  mind  to  divine  whether  he  acted  with  a  “corrupt”  motive. 

Construed  in  this  manner,  §1512(c)(2)  would  violate  Article  II  of  the  Constitution  in  at 
least  two  respects: 

First,  Mueller’s  premise  appears  to  be  that,  when  a  proceeding  is  looking  into  the  President’s  own 
conduct,  it  would  be  “corrupt”  within  the  meaning  of  §1512(c)(2)  for  the  President  to  attempt  to 
influence  that  proceeding.  In  other  words,  Mueller  seems  to  be  claiming  that  the  obstruction  statute 
effectively  walls  off  the  President  from  exercising  Constitutional  powers  over  cases  in  which  his 
own  conduct  is  being  scrutinized.  This  premise  is  clearly  wrong  constitutionally.  Nor  can  it  be 


reconciled  with  the  Department’s  longstanding  position  that  the  “conflict  of  interest”  laws  do  not, 
and  cannot,  apply  to  the  President,  since  to  apply  them  would  impermissibly  “disempower”  the 
President  from  supervising  a  class  of  cases  that  the  Constitution  grants  him  the  authority  to 
supervise.  Under  the  Constitution,  the  President’s  authority  over  law  enforcement  matters  is 
necessarily  all-encompassing,  and  Congress  may  not  exscind  certain  matters  from  the  scope  of  his 
responsibilities.  The  Framers’  plan  contemplates  that  the  President’s  law  enforcement  powers 
extend  to  all  matters,  including  those  in  which  he  had  a  personal  stake,  and  that  the  proper 
mechanism  for  policing  the  President’s  faithful  exercise  of  that  discretion  is  the  political  process 
-  that  is,  the  People,  acting  either  directly,  or  through  their  elected  representatives  in  Congress. 

Second,  quite  apart  from  this  misbegotten  effort  to  “disempower”  the  President  from  acting  on 
matters  in  which  he  has  an  interest,  defining  facially-lawful  exercises  of  Executive  discretion  as 
potential  crimes,  based  solely  on  the  President’s  subjective  motive,  would  violate  Article  II  of  the 
Constitution  by  impermissibly  burdening  the  exercise  of  core  discretionary  powers  within  the 
Executive  branch.  The  prospect  of  criminal  liability  based  solely  on  the  official’s  state  of  mind, 
coupled  with  the  indefinite  standards  of  “improper  motive”  and  “obstruction,”  would  cast  a  pall 
over  a  wide  range  of  Executive  decision-making,  chill  the  exercise  of  discretion,  and  expose  to 
intrusive  and  free-ranging  examination  of  the  President’s  (and  his  subordinate’s)  subjective  state 
of  mind  in  exercising  that  discretion. 

A.  Section  1512( c)(2)  May  Not  “Disempower”  the  President  from  Exercising  His  Law 

Enforcement  Authority  Over  a  Particular  Class  of  Matters. 

As  discussed  further  below,  a  fatal  flaw  in  Mueller’s  interpretation  of  §15 12(c)(2)  is  that, 
while  defining  obstruction  solely  as  acting  “corruptly,”  Mueller  offers  no  definition  of  what 
“corruptly”  means.  It  appears,  however,  that  Mueller  has  in  mind  particular  circumstances  that  he 
feels  may  give  rise  to  possible  “corruptness”  in  the  current  matter.  His  tacit  premise  appears  to  be 
that,  when  an  investigation  is  looking  into  the  President’s  own  conduct,  it  would  be  “corrupf’  for 
the  President  to  attempt  to  influence  that  investigation. 

On  a  superficial  level,  this  outlook  is  unsurprising:  at  first  blush  it  accords  with  the  old 
Roman  maxim  that  a  man  should  not  be  the  judge  in  his  own  case  and,  because  “conflict-of- 
interest”  laws  apply  to  all  the  President’s  subordinates,  DOJ  prosecutors  are  steeped  in  the  notion 
that  it  is  illegal  for  an  official  to  touch  a  case  in  which  he  has  a  personal  stake.  But  constitutionally, 
as  applied  to  the  President,  this  mindset  is  entirely  misconceived:  there  is  no  legal  prohibition  -  as 
opposed  a  political  constraint  -  against  the  President’s  acting  on  a  matter  in  which  he  has  a 
personal  stake. 

The  Constitution  itself  places  no  limit  on  the  President’s  authority  to  act  on  matters  which 
concern  him  or  his  own  conduct.  On  the  contrary,  the  Constitution’s  grant  of  law  enforcement 
power  to  the  President  is  plenary.  Constitutionally,  it  is  wrong  to  conceive  of  the  President  as 
simply  the  highest  officer  within  the  Executive  branch  hierarchy.  He  alone  is  the  Executive 
branch.  As  such,  he  is  the  sole  repository  of  all  Executive  powers  conferred  by  the  Constitution. 
Thus,  the  full  measure  of  law  enforcement  authority  is  placed  in  the  President’s  hands,  and  no  limit 
is  placed  on  the  kinds  of  cases  subject  to  his  control  and  supervision.  While  the  President  has 
subordinates  —the  Attorney  General  and  DOJ  lawyers  —  who  exercise  prosecutorial  discretion  on 


his  behalf,  they  are  merely  “his  hand,”  Ponzi  v.  Fessenden,  258  U.S.  254,  262  (1922)  -  the 
discretion  they  exercise  is  the  President’s  discretion,  and  their  decisions  are  legitimate  precisely 
because  they  remain  under  his  supervision,  and  he  is  still  responsible  and  politically  accountable 
for  them. 

Nor  does  any  statute  purport  to  restrict  the  President’s  authority  over  matters  in  which  he 
has  an  interest.  On  the  contrary,  in  1974,  the  Department  concluded  that  the  conflict-of  interest- 
laws  cannot  be  construed  as  applying  to  the  President,  expressing  “serious  doubt  as  to  the 
constitutionality”  of  a  statute  that  sought  “to  disempower”  the  President  from  acting  overparticular 
matters.  Letter  to  Honorable  Howard  W.  Cannon  from  Acting  Attorney  General  Laurence  H. 
Silberman,  dated  September  20,  1974;  and  Memorandum  for  Richard  T.  Burress,  Office  of  the 
President,  from  Laurence  H  Silberman,  Deputy  Attorney  General,  Re:  Conflict  of  Interest 
Problems  Arising  out  of  the  President’s  Nomination  of  Nelson  A.  Rockefeller  to  be  Vice  President 
under  the  Twenty-Fifth  Amendment  to  the  Constitution  at  2,  5  (Aug.  28,  1974).  As  far  as  I  am 
aware,  this  is  the  only  instance  in  which  it  has  previously  been  suggested  that  a  statute  places  a 
class  of  law  enforcement  cases  “off  limits”  to  the  President’s  supervision  based  on  his  personal 
interest  in  the  matters.  The  Department  rejected  that  suggestion  on  the  ground  that  Congress  could 
not  “disempower”  the  President  from  exercising  his  supervisory  authority  over  such  matters.  For 
all  the  same  reasons.  Congress  could  not  make  it  a  crime  for  the  President  to  exercise  supervisory 
authority  over  cases  in  which  his  own  conduct  might  be  at  issue. 

The  illimitable  nature  of  the  President’s  law  enforcement  discretion  stems  not  just  from  the 
Constitution’s  plenary  grant  of  those  powers  to  the  President,  but  also  from  the  “unitary”  character 
of  the  Executive  branch  itself.  Because  the  President  alone  constitutes  the  Executive  branch,  the 
President  cannot  “recuse”  himself.  Just  as  Congress  could  not  en  masse  recuse  itself,  leaving  no 
source  of  the  Legislative  power,  the  President  cannot  take  a  holiday  from  his  responsibilities.  It  is 
in  the  very  nature  of  discretionary  power  that  ultimate  authority  for  making  the  choice  must  be 
vested  in  some  final  decision-maker.  At  the  end  of  the  day,  there  truly  must  be  a  desk  at  which 
“the  buck  stops.”  In  the  Executive,  final  responsibility  must  rest  with  the  President.  Thus,  the 
President,  “though  able  to  delegate  duties  to  others,  cannot  delegate  ultimate  responsibility  or  the 
active  obligation  to  supervise  that  goes  with  it.”  Free  Enterprise  Fund  v.  Public  Co.  Acctg. 
Oversight  Bd.,  130  S.  Ct.  3138,  3154  (2010)  {quoting  Clinton  v.  Jones,  520  U.S.  681,  712-713 
(1997)  (Breyer,  J.,  concurring  in  judgment))  (emphasis  added). 

In  framing  a  Constitution  that  entrusts  broad  discretion  to  the  President,  the  Framers  chose 
the  means  they  thought  best  to  police  the  exercise  of  that  discretion.  The  Framers’  idea  was  that, 
by  placing  all  discretionary  law  enforcement  authority  in  the  hands  of  a  single  “Chief  Magistrate” 
elected  by  all  the  People,  and  by  making  him  politically  accountable  for  all  exercises  of  that 
discretion  by  himself  or  his  agents,  they  were  providing  the  best  way  of  ensuring  the  “faithful 
exercise”  of  these  powers.  Every  four  years  the  people  as  a  whole  make  a  solemn  national  decision 
as  to  the  person  whom  they  trust  to  make  these  prudential  judgments.  In  the  interim,  the  people’s 
representatives  stand  watch  and  have  the  tools  to  oversee,  discipline,  and,  if  they  deem  appropriate, 
remove  the  President  from  office.  Thus,  under  the  Framers’  plan,  the  determination  whether  the 
President  is  making  decisions  based  on  “improper”  motives  or  whether  he  is  “faithfully” 
discharging  his  responsibilities  is  left  to  the  People,  through  the  election  process,  and  the  Congress, 
through  the  Impeachment  process. 


The  Framers’  idea  of  politieal  accountability  has  proven  remarkably  successful,  far  more 
so  than  the  disastrous  experimentation  with  an  “independent”  counsel  statute,  which  both  parties 
agreed  to  purge  from  our  system.  By  and  large,  fear  of  political  retribution  has  ensured  that,  when 
confronted  with  serious  allegations  of  misconduct  within  an  Administration,  Presidents  have  felt 
it  necessary  to  take  practical  steps  to  assure  the  people  that  matters  will  be  pursued  with  integrity. 
But  the  measures  that  Presidents  have  adopted  are  voluntary,  dictated  by  political  prudence,  and 
adapted  to  the  situation;  they  are  not  legally  compelled.  Moreover,  Congress  has  usually  been 
quick  to  respond  to  allegations  of  wrongdoing  in  the  Executive  and  has  shown  itself  more  than 
willing  to  conduct  investigations  into  such  allegations.  The  fact  that  President  is  answerable  for 
any  abuses  of  discretion  and  is  ultimately  subject  to  the  judgment  of  Congress  through  the 
impeachment  process  means  that  the  President  is  not  the  judge  in  his  own  cause.  See  Nixon  v. 
Harlow,  457  U.S.  731,  757-58  n.41  (1982)(“  The  remedy  of  impeachment  demonstrates  that  the 
President  remains  accountable  under  law  for  his  misdeeds  in  office.”) 

Mueller’s  core  premise  -  that  the  President  acts  “corruptly”  if  he  attempts  to  influence  a 
proceeding  in  which  his  own  conduct  is  being  scrutinized  -  is  untenable.  Because  the  Constitution, 
and  the  Department’s  own  rulings,  envision  that  the  President  may  exercise  his  supervisory 
authority  over  cases  dealing  with  his  own  interests,  the  President  transgresses  no  legal  limitation 
when  he  does  so.  For  that  reason,  the  President’s  exercise  of  supervisory  authority  over  such  a  case 
does  not  amount  to  “corruption.”  It  may  be  in  some  cases  politically  unwise;  but  it  is  not  a  crime. 
Moreover,  it  cannot  be  presumed  that  any  decision  the  President  reaches  in  a  case  in  which  he  is 
interested  is  “improperly”  affected  by  that  personal  interest.  Implicit  in  the  Constitution’s  grant  of 
authority  over  such  cases,  and  in  the  Department’s  position  that  the  President  cannot  be 
“disempowered”  from  acting  in  such  cases,  is  the  recognition  that  Presidents  have  the  capacity  to 
decide  such  matters  based  on  the  public’s  long-term  interest. 

In  today’s  world,  Presidents  are  frequently  accused  of  wrongdoing.  Let  us  say  that  an 
outgoing  administration  -  say,  an  incumbent  U.S.  Attorney  -  launches  a  “investigation”  of  an 
incoming  President.  The  new  President  knows  it  is  bogus,  is  being  conducted  by  political 
opponents,  and  is  damaging  his  ability  to  establish  his  new  Administration  and  to  address  urgent 
matters  on  behalf  of  the  Nation.  It  would  neither  be  “corrupt”  nor  a  crime  for  the  new  President 
to  terminate  the  matter  and  leave  any  further  investigation  to  Congress.  There  is  no  legal  principle 
that  would  insulate  the  matter  from  the  President’s  supervisory  authority  and  mandate  that  he 
passively  submit  while  a  bogus  investigation  runs  its  course. 

At  the  end  of  the  day,  I  believe  Mueller’s  team  would  have  to  concede  that  a  President  does 
not  act  “corruptly”  simply  by  acting  on  -  even  terminating  -  a  matter  that  relates  to  his  own 
conduct.  But  I  suspect  they  would  take  the  only  logical  fallback  position  from  that  -  namely,  that 
it  would  be  “corrupt”  if  the  President  had  actually  engaged  in  unlawful  conduct  and  then  blocked 
an  investigation  to  “cover  up”  the  wrongdoing.  In  other  words,  the  notion  would  be  that,  if  an 
investigation  was  bogus,  the  President  ultimately  had  legitimate  grounds  for  exercising  his 
supervisory  powers  to  stop  the  matter.  Conversely,  if  the  President  had  really  engaged  in 
wrongdoing,  a  decision  to  stop  the  case  would  have  been  a  corrupt  cover  up.  But,  in  the  latter  case, 
the  predicate  for  finding  any  corruption  would  be  first  finding  that  the  President  had  engaged  in 
the  wrongdoing  he  was  allegedly  trying  to  cover  up.  Under  the  particular  circumstances  here,  the 


issue  of  obstruction  only  becomes  ripe  after  the  alleged  collusion  by  the  President  or  his  campaign 
is  established  first.  While  the  distinct  crime  of  obstruction  can  frequently  be  committed  even  if  the 
underlying  crime  under  investigation  is  never  established,  that  is  true  only  where  the  obstruction 
is  an  act  that  is  wrongful  in  itself  -  such  as  threatening  a  witness,  or  destroying  evidence.  But  here, 
the  only  basis  for  ascribing  “wrongfulness”  {i.e.,  an  improper  motive)  to  the  President’s  actions  is 
the  claim  that  he  was  attempting  to  block  the  uncovering  of  wrongdoing  by  himself  or  his 
campaign.  Until  Mueller  can  show  that  there  was  unlawful  collusion,  he  cannot  show  that  the 
President  had  an  improper  “cover  up”  motive. 

For  reasons  discussed  below,  I  do  not  subscribe  to  this  notion.  But  here  it  is  largely  an 
academic  question.  Either  the  President  and  his  campaign  engaged  in  illegal  collusion  or  they  did 
not.  If  they  did,  then  the  issue  of  “obstruction”  is  a  sideshow.  However,  if  they  did  not,  then  the 
cover  up  theory  is  untenable.  And,  at  a  practical  level,  in  the  absence  of  some  wrongful  act  of 
evidence  destruction,  the  Department  would  have  no  business  pursuing  the  President  where  it 
cannot  show  any  collusion.  Mueller  should  get  on  with  the  task  at  hand  and  reach  a  conclusion  on 
collusion.  In  the  meantime,  pursuing  a  novel  obstruction  theory  against  the  President  is  not  only 
premature  but  -  because  it  forces  resolution  of  numerous  constitutional  issues  -  grossly 
irresponsible. 

B.  Using  Obstruction  Laws  to  Review  the  President’s  Motives  for  Making  Facially- 
Lawful  Discretionary  Decisions  Impermissibly  Infringes  on  the  President’s 
Constitutional  Powers. 

The  crux  of  Mueller’s  claim  here  is  that,  when  the  President  performs  a  facially-lawful 
discretionary  action  that  influences  a  proceeding,  he  may  be  criminally  investigated  to  determine 
whether  he  acted  with  an  improper  motive.  It  is  hard  to  imagine  a  more  invasive  encroachment  on 
Executive  authority. 

1.  The  Constitution  Vests  Discretion  in  the  President  To  Decide  Whether  To  Prosecute  Cases  or 
To  Remove  Principal  Executive  Officers,  and  Those  Decisions  are  Not  Reviewable. 

The  authority  to  decide  whether  or  not  to  bring  prosecutions,  as  well  as  the  authority  to 
appoint  and  remove  principal  Executive  officers,  and  to  grant  pardons,  are  quintessentially 
Executive  in  character  and  among  the  discretionary  powers  vested  exclusively  in  the  President  by 
the  Constitution.  When  the  President  exercises  these  discretionary  powers,  it  is  presumed  he  does 
so  lawfully,  and  his  decisions  are  generally  non-reviewable. 

The  principle  of  non-reviewability  inheres  in  the  very  reason  for  vesting  these  powers  in 
the  President  in  the  first  place.  In  governing  any  society  certain  choices  must  be  made  that  cannot 
be  determined  by  tidy  legal  standards  but  require  prudential  judgment.  The  imperative  is  that  there 
must  be  some  ultimate  decision-maker  who  has  the  final,  authoritative  say  -  at  whose  desk  the 
“buck”  truly  does  stop.  Any  system  whereby  other  officials,  not  empowered  to  make  the  decision 
themselves,  are  permitted  to  review  the  “final”  decision  for  “improper  motives”  is  antithetical  both 
to  the  exercise  of  discretion  and  its  finality.  And,  even  if  review  can  censor  a  particular  choice,  it 
leaves  unaddressed  the  fact  that  a  choice  still  remains  to  be  made,  and  the  reviewers  have  no  power 
to  make  it.  The  prospect  of  review  itself  undermines  discretion.  Wayte  v.  United  States,  470  U.  S. 


598,  607-  608  (1985);  cf.  Franklin  v.  Massachusetts,  505  U.S.  at  801.  But  any  regime  that  proposes 
to  review  and. punish  decision-makers  for  “improper  motives”  ends  up  doing  more  harm  than  good 
by  chilling  the  exercise  of  discretion,  “dampen[ing]  the  ardor  of  all  but  the  most  resolute  . .  .in  the 
unflinching  discharge  of  their  duties.”  Gregoire  v.  Biddle,  111  F.  2d  579,  581  (2d  Cir. 
1949)(Leamed  Hand).  In  the  end,  the  prospect  of  punishment  chills  the  exercise  of  discretion  over 
a  far  broader  range  of  decisions  than  the  supposedly  improper  decision  being  remedied. 
McDonnell,  136  S.Ct.  at  2373. 

For  these  reasons,  the  law  has  erected  an  array  of  protections  designed  to  prevent,  or  strictly 
limit,  review  of  the  exercise  of  the  Executive  discretionary  powers.  See,  e.g.,  Nixon  v.  Fitzgerald, 
457  US  73 1,749  (1982)  (the  President’s  unique  discretionary  powers  require  that  he  have  absolute 
immunity  from  civil  suit  for  his  official  acts).  An  especially  strong  set  of  rules  has  been  put  in 
place  to  insulate  those  who  exercise  prosecutorial  discretion  from  second-guessing  and  the 
possibility  of  punishment.  See.  e.g.,  Imbler  v.  Pachtman,  424  U.  S.  409  (1976);  Yaselli  v.  Goff,  275 
U.  S.  503  (1927),  affg  12  F.  2d  396  (2d  Cir.  1926).  Thus,  “it  is  entirely  clear  that  the  refusal  to 
prosecute  cannot  be  the  subject  of  judicial  review.”  See,  e.g.,  ICC  v.  Brotherhood  of  Locomotive 
Engineers,  482  U.S.  270,  283  (1987);  United  States  v.  Cox,  342  F.2d  167,  171-72  (5th  Cir.  1965) 
(The  U.S.  Attorney’s  decision  not  to  prosecute  even  where  there  is  probable  cause  is  “a  matter  of 
executive  discretion  which  cannot  be  coerced  or  reviewed  by  the  courts.”);  see  also  Heckler  v. 
Chaney,  470  U.S.  821,  831  (1985). 

Even  when  there  is  a  prosecutorial  decision  to  proceed  with  a  case,  the  law  generally 
precludes  review  or,  in  the  narrow  circumstances  where  review  is  permitted,  limits  the  extent  to 
which  the  decision-makers’  subjective  motivations  may  be  examined.  Thus,  a  prosecutor’s 
decision  to  bring  a  case  is  generally  protected  from  civil  liability  by  absolute  immunity,  even  if 
the  prosecutor  had  a  malicious  motive.  Yaselli  v.  Goff,  275  U.  S.  503  (1927),  affg  12  F.  2d  396  (2d 
Cir.  1926).  Even  where  some  review  is  permitted,  absent  a  claim  of  selective  prosecution  based  on 
an  impermissible  classification,  a  court  ordinarily  will  not  look  into  the  prosecutor’s  real 
motivations  for  bringing  the  case  as  long  as  probable  cause  existed  to  support  prosecution.  See 
Bordenkircher  v.  Hayes,  434  U.S.  357,  364  (1978).  Further,  even  when  there  is  a  claim  of  selective 
prosecution  based  on  an  impermissible  classification,  courts  do  not  permit  the  probing  of  the 
prosecutor’s  subjective  state  of  mind  until  the  plaintiff  has  first  produced  objective  evidence  that 
the  policy  under  which  he  has  been  prosecuted  had  a  discriminatory  effect.  United  States  v. 
Armstrong,  517  U.S.  456  (1996).  The  same  considerations  undergird  the  Department’s  current 
position  in  Hawaii  v.  Trump,  where  the  Solicitor  General  is  arguing  that,  in  reviewing  the 
President’s  travel  ban,  a  court  may  not  look  into  the  President’s  subjective  motivations  when  the 
government  has  stated  a  facially  legitimate  basis  for  the  decision.  {SG  ’s  Merits  Brief  at  61). 

In  short,  the  President’s  exercise  of  its  Constitutional  discretion  is  not  subject  to  review  for 
“improper  motivations”  by  lesser  officials  or  by  the  courts.  The  judiciary  has  no  authority  “to 
enquire  how  the  executive,  or  executive  officers,  perform  duties  in  which  they  have  a  discretion. 
Questions,  in  their  nature  political,  or  which  are,  by  the  constitution  and  laws,  submitted  to  the 
executive,  can  never  be  made”  in  the  courts.  Marbury  v.  Madison,  1  Cranch  (5  U.S.)  137,  170 
(1803). 


2.  Threatening  criminal  liability  for  facially-lawful  exercises  of  discretion,  based  solely  on  the 
subjective  motive,  would  impermissibly  burden  the  exercise  of  core  Constitutional  powers  within 
the  Executive  branch.. 

Mueller  is  effeetively  proposing  to  use  the  criminal  obstruction  law  as  a  means  of 
reviewing  discretionary  acts  taken  by  the  President  when  those  acts  influence  a  proceeding. 
Mueller  gets  to  this  point  in  three  steps.  First,  instead  of  confining  §15 12(c)(2)  to  inherently 
wrongful  acts  of  evidence  impairment,  he  would  now  define  the  actus  reus  of  obstruction  as  any 
act  that  influences  a  proceeding.  Second,  he  would  include  within  that  category  the  official 
discretionary  actions  taken  by  the  President  or  other  public  officials  carrying  out  their 
Constitutional  duties,  including  their  authority  to  control  all  law  enforcement  matters.  The  net 
effect  of  this  is  that,  once  the  President  or  any  subordinate  takes  any  action  that  influences  a 
proceeding,  he  has  completed  the  actus  reus  of  the  crime  of  obstruction.  To  establish  guilt,  all  that 
remains  is  evaluation  of  the  President’s  or  official’s  subjective  state  of  mind  to  divine  whether  he 
acted  with  an  improper  motive. 

Wielding  §1512(c)(2)  in  this  way  preempts  the  Framers’  plan  of  political  accountability 
and  violate  Article  II  of  the  Constitution  by  impermissibly  burdening  the  exercise  of  the  core 
discretionary  powers  within  the  Executive  branch.  The  prospect  of  criminal  prosecution  based 
solely  on  the  President’s  state  of  mind,  coupled  with  the  indefinite  standards  of  “improper  motive” 
and  “obstruction,”  would  cast  a  pall  over  a  wide  range  of  Executive  decision-making,  chill  the 
exercise  of  discretion,  and  expose  to  intrusive  and  free-ranging  examination  the  President’s  (or  his 
subordinate’s)  subjective  state  of  mind  in  exercising  that  discretion 

Any  system  that  threatens  to  punish  discretionary  actions  based  on  subjective  motivation 
naturally  has  a  substantial  chilling  effect  on  the  exercise  of  discretion.  But  Mueller’s  proposed 
regime  would  mount  an  especially  onerous  and  unprecedented  intrusion  on  Executive  authority. 
The  sanction  that  is  being  threatened  for  improperly-motivated  actions  is  the  most  severe  possible 
-  personal  criminal  liability.  Inevitably,  the  prospect  of  being  accused  of  criminal  conduct,  and 
possibly  being  investigated  for  such,  would  cause  officials  “to  shrink”  from  making  potentially 
controversial  decisions  and  sap  the  vigor  with  which  they  perform  their  duties.  McDonnell  v. 
United  States,  136  S.Ct.  at  2372-73. 

Further,  the  chilling  effect  is  especially  powerful  where,  as  here,  liability  turns  solely  on 
the  official’s  subjective  state  of  mind.  Because  charges  of  official  misconduct  based  on  improper 
motive  are  “easy  to  allege  and  hard  to  disprove,”  Hartman  v.  Moore,  547  U.S.  250, 257-58  (2006), 
Mueller’s  regime  substantially  increases  the  likelihood  of  meritless  claims,  accompanied  by  the 
all  the  risks  of  defending  against  them.  Moreover,  the  review  contemplated  here  would  be  far  more 
intrusive  since  it  does  not  turn  on  an  objective  standard  -  such  as  the  presence  in  the  record  of  a 
reasonable  basis  for  the  decision  -  but  rather  requires  probing  to  determine  the  President’s  actual 
subjective  state  of  mind  in  reaching  a  decision.  As  the  Supreme  Court  has  observed,  Harlow  v. 
Fitzgerald,  457  U.S.  800,  816-17  (1982),  even  when  faced  only  with  civil  liability,  such  an  inquiry 
is  especially  disruptive: 

[I]t  now  is  clear  that  substantial  costs  attend  the  litigation  of  the  subjective 

good  faith  of  government  officials.  Not  only  are  there  the  general  costs  of 


subjecting  officials  to  the  risks  of  trial  —  distraction  of  officials  from  their 
governmental  duties,  inhibition  of  discretionary  action,  and  deterrence  of  able 
people  from  public  service.  There  are  special  costs  to  "subjective"  inquiries 
of  this  kind.  ...[T]he  judgments  surrounding  discretionary  action  almost 
inevitably  are  influenced  by  the  decisionmaker's  experiences,  values,  and 
emotions.  These  variables  . . .  frame  a  background  in  which  there  often  is  no 
clear  end  to  the  relevant  evidence.  Judicial  inquiry  into  subjective  motivation 
therefore  may  entail  broad-ranging  discovery  ....  Inquiries  of  this  kind  can 
be  peculiarly  disruptive  of  effective  government. 


Moreover,  the  encroachment  on  the  Executive  function  is  especially  broad  due  to  the  wide 
range  of  actors  and  actions  potentially  covered.  Because  Mueller  defines  the  actus  reus  of 
obstruction  as  any  act  that  influences  a  proceeding,  he  is  including  not  just  exercises  of 
prosecutorial  discretion  directly  deciding  whether  a  case  will  proceed  or  not,  but  also  exercises  of 
any  other  Presidential  power  that  might  collaterally  affect  a  proceeding,  such  as  a  removal, 
appointment,  or  grant  of  pardon.  And,  while  Mueller’s  immediate  target  is  the  President’s  exercise 
of  his  discretionary  powers,  his  obstruction  theory  reaches  all  exercises  of  prosecutorial  discretion 
by  the  President’s  subordinates,  from  the  Attorney  General,  down  the  most  junior  line  prosecutor. 
It  also  necessarily  applies  to  all  personnel,  management,  and  operational  decision  by  those  who 
are  responsible  for  supervising  and  conducting  litigation  and  enforcement  matters  —  civil,  criminal 
or  administrative  -  on  the  President’s  behalf 

A  fatal  flaw  with  Mueller’s  regime  -  and  one  that  greatly  exacerbates  its  chilling  effect  — 
is  that,  while  Mueller  would  criminalize  any  act  “corruptly”  influencing  a  proceeding,  Mueller  can 
offer  no  definition  of  “corruptly.”  What  is  the  circumstance  that  would  make  an  attempt  by  the 
President  to  influence  a  proceeding  “corrupt?”  Mueller  would  construe  “corruptly”  as  referring  to 
one’s  purpose  in  seeking  to  influence  a  proceeding.  But  Mueller  provides  no  standard  for 
determining  what  motives  are  legal  and  what  motives  are  illegal.  Is  an  attempt  to  influence  a 
proceeding  based  on  political  motivations  “corrupt?”  Is  an  attempt  based  on  self-interest?  Based 
on  personal  career  considerations?  Based  on  partisan  considerations?  On  friendship  or  personal 
affinity?  Due  process  requires  that  the  elements  of  a  crime  be  defined  "with  sufficient  definiteness 
that  ordinary  people  can  understand  what  conduct  is  prohibited,"  or  "in  a  manner  that  does  not 
encourage  arbitrary  and  discriminatory  enforcement."  See  McDonnell,  136  S.Ct.  at  2373.  This, 
Mueller’s  construction  of  §15 12(c)(2)  utterly  fails  to  do. 

It  is  worth  pausing  on  the  word  “corruptly,”  because  courts  have  evinced  a  lot  of  confusion 
over  it.  It  is  an  adverb,  modifying  the  verbs  “influence,”  “impede,”  etc.  But  few  courts  have 
deigned  to  analyze  its  precise  adverbial  mission.  Does  it  refer  to  “how”  the  influence  is 
accomplished  —  i.e.,  the  means  used  to  influence?  Or  does  it  refer  to  the  ultimate  purpose  behind 
the  attempt  to  influence?  As  an  original  matter,  I  think  it  was  clearly  used  to  described  the  means 
used  to  influence.  As  the  D.C.  Circuit  persuasively  suggested,  the  word  was  likely  used  in  its  19* 
century  transitive  sense,  connoting  the  turning  (or  corrupting)  of  something  from  good  and  fit  for 
its  purpose  into  something  bad  and  unfit  for  its  purpose  -  hence,  “corrupting”  a  magistrate;  or 
“corrupting”  evidence.  United  States  v.  Poindexter,  951  F.2d  369  (D.C.  Cir.1991).  Understood 
this  way,  the  ideas  behind  the  obstruction  laws  come  more  clearly  into  focus.  The  thing  that  is 


corrupt  is  the  means  being  used  to  influence  the  proceeding.  They  are  inherently  wrong  because 
they  involve  the  corruption  of  decision-makers  or  evidence.  The  culpable  intent  does  not  relate  to 
the  actor’s  ultimate  motive  for  using  the  corrupt  means.  The  culpable  state  of  mind  is  merely  the 
intent  that  the  corrupt  means  bring  about  their  immediate  purpose,  which  is  to  sabotage  the 
proceeding’s  truth-finding  function.  The  actor’s  ultimate  purpose  is  irrelevant  because  the  means, 
and  their  immediate  purpose,  are  dishonest  and  malign.  Further,  if  the  actor  uses  lawful  means  of 
influencing  a  proceeding  -  such  as  asserting  an  evidentiary  privilege,  or  bringing  public  opinion 
pressure  to  bear  on  the  prosecutors  -  then  his  ultimate  motives  are  likewise  irrelevant.  See  Arthur 
Anderson,  544  U.S.  at  703-707.  Even  if  the  actor  is  guilty  of  a  crime  and  his  only  reason  for  acting 
is  to  escape  justice,  his  use  of  lawful  means  to  impede  or  influence  a  proceeding  are  perfectly 
legitimate. 

Courts  have  gotten  themselves  into  a  box  whenever  they  have  suggested  that  “corruptly” 
is  not  confined  to  the  use  of  wrongful  means,  but  can  also  refer  to  someone’s  ultimate  motive  for 
using  lawful  means  to  influence  a  proceeding.  The  problem,  however,  is  that,  as  the  courts  have 
consistently  recognized,  there  is  nothing  inherently  wrong  with  attempting  to  influence  or  impede 
a  proceeding.  Both  the  guilty  and  innocent  have  the  right  to  use  lawful  means  to  do  that.  What  is 
the  motive  that  would  make  the  use  of  lawful  means  to  influence  a  proceeding  “corrupt?”  Courts 
have  been  thrown  back  on  listing  “synonyms”  like  “depraved,  wicked,  or  bad.”  But  that  begs  the 
question.  What  is  depraved  -  the  means  or  the  motive?  If  the  latter,  what  makes  the  motive 
depraved  if  the  means  are  within  one’s  legal  rights?  Fortunately  for  the  courts,  the  cases  invariably 
involve  evidence  impairment,  and  so,  after  stumbling  around,  they  get  to  a  workable  conclusion. 
Congress  has  also  taken  this  route.  Poindexter  struck  down  the  omnibus  clause  of  §1505  on  the 
grounds  that,  as  the  sole  definition  of  obstruction,  the  word  “corruptly”  was  unconstitutionally 
vague.  951  F.2d  at  377-86.  Tellingly,  when  Congress  sought  to  “clarify”  the  meaning  of 
“corruptly”  in  the  wake  of  Poindexter,  it  settled  on  even  more  vague  language  —  “acting  with  an 
improper  motive”  -  and  then  proceeded  to  qualify  this  definition  further  by  adding,  “including 
making  a  false  or  misleading  statement,  or  withholding,  concealing,  altering,  or  destroying  a 
document  or  other  information.”  18  U.S.C.  §1515(b).  The  fact  that  Congress  could  not  define 
“corruptly”  except  through  a  laundry  list  of  acts  of  evidence  impairment  strongly  confirms  that,  in 
the  obstruction  context,  the  word  has  no  intrinsic  meaning  apart  from  its  transitive  sense  of 
compromising  the  honesty  of  a  decision-maker  or  impairing  evidence. 

At  the  end  of  the  day  then,  as  long  as  §1512  is  read  as  it  was  intended  to  be  read  -  z.e.,  as 
prohibiting  actions  designed  to  sabotage  a  proceeding’s  access  to  complete  and  accurate  evidence 
-  the  term  “corruptly”  derives  meaning  from  that  context.  But  once  the  word  “corruptly”  is 
deracinated  from  that  context,  it  becomes  essentially  meaningless  as  a  standard.  While  Mueller’s 
failure  to  define  “corruptly”  would  be  a  Due  Process  violation  in  itself,  his  application  of  that 
“shapeless”  prohibition  on  public  officials  engaged  in  the  discharge  of  their  duties  impermissibly 
encroach  on  the  Executive  function  by  “cast[ing]  the  pall  of  potential  prosecution”  over  a  broad 
range  of  lawful  exercises  of  Executive  discretion.  McDonnell,  136  S.Ct.  at  2313-1  A. 

The  chilling  effect  is  magnified  still  further  because  Mueller’s  approach  fails  to  define  the 
kind  of  impact  an  action  must  have  to  be  considered  an  “obstruction.”  As  long  as  the  concept  of 
obstruction  is  tied  to  evidence  impairment,  the  nature  of  the  actions  being  prohibited  is  discemable. 
But  once  taken  out  of  this  context,  how  does  one  differentiate  between  an  unobjectionable 


“influence”  and  an  illegal  “obstruction?”  The  actions  being  alleged  as  obstructions  in  this  case 
illustrate  the  point.  Assuming  arguendo  that  the  President  had  motives  such  that,  under  Mueller’s 
theory,  any  direct  order  by  him  to  terminate  the  investigation  would  be  considered  an  obstruction, 
what  action  short  of  that  would  be  impermissible?  The  removal  of  Comey  is  presumably  being 
investigated  as  “obstructive”  due  to  some  collateral  impact  it  could  have  on  a  proceeding.  But 
removing  an  agency  head  does  not  have  the  natural  and  foreseeable  consequence  of  obstructing 
any  proceeding  being  handled  by  that  agency.  How  does  one  gauge  whether  the  collateral  effects 
of  one’s  actions  could  impermissibly  affect  a  proceeding? 

The  same  problem  exists  regarding  the  President’s  comments  about  Flynn.  Even  if  the 
President’s  motives  were  such  that,  under  Mueller’s  theory,  he  could  not  have  ordered  termination 
of  an  investigation,  to  what  extent  do  comments  short  of  that  constitute  obstruction?  On  their  face, 
the  President’s  comments  to  Comey  about  Flynn  seem  unobjectionable.  He  made  the  accurate 
observation  that  Flynn’s  call  with  the  Russian  Ambassador  was  perfectly  proper  and  made  the 
point  that  Flynn,  who  had  now  suffered  public  humiliation  from  losing  his  job,  was  a  good  man. 
Based  on  this,  he  expressed  the  “hope”  that  Comey  could  “see  his  way  clear”  to  let  the  matter  go. 
The  formulation  that  Comey  “see  his  way  clear,”  explicitly  leaves  the  decision  with  Comey.  Most 
normal  subordinates  would  not  have  found  these  comments  obstructive.  Would  a  superior’s 
questioning  the  legal  merit  of  a  case  be  obstructive?  Would  pointing  out  some  consequences  of 
the  subordinate’s  position  be  obstructive?  Is  something  really  an  “obstruction”  if  it  merely  is 
pressure  acting  upon  a  prosecutor’s  psyche?  Is  the  obstructiveness  of  pressure  gauged  objectively 
or  by  how  a  subordinate  subjectively  apprehends  it? 

The  practical  implications  of  Mueller’s  approach,  especially  in  light  of  its  “shapeless” 
concept  of  obstruction,  are  astounding.  DOJ  lawyers  are  always  making  decisions  that  invite  the 
allegation  that  they  are  improperly  concluding  or  constraining  an  investigation.  And  these 
allegations  are  frequently  accompanied  by  a  claim  that  the  official  is  acting  based  on  some 
nefarious  motive.  Under  the  theory  now  being  advanced,  any  claim  that  an  exercise  of 
prosecutorial  discretion  was  improperly  motived  could  legitimately  be  presented  as  a  potential 
criminal  obstruction.  The  claim  would  be  made  that,  unless  the  subjective  motivations  of  the 
decision  maker  are  thoroughly  explored  through  a  grand  jury  investigation,  the  putative  “improper 
motive”  could  not  be  ruled  out. 

In  an  increasingly  partisan  environment,  these  concerns  are  by  no  means  trivial.  For 
decades,  the  Department  has  been  routinely  attacked  both  for  its  failure  to  pursue  certain  matters 
and  for  its  decisions  to  move  forward  on  others.  Especially  when  a  house  of  Congress  is  held  by 
an  opposing  party,  the  Department  is  almost  constantly  being  accused  of  deliberately  scuttling 
enforcement  in  a  particular  class  of  cases,  usually  involving  the  environmental  laws.  There  are 
claims  that  cases  are  not  being  brought,  or  are  being  brought,  to  appease  an  Administration’s 
political  constituency,  or  that  the  Department  is  failing  to  investigate  a  matter  in  order  to  cover  up 
its  own  wrongdoing,  or  to  protect  the  Administration.  Department  is  bombarded  with  requests  to 
name  a  special  counsel  to  pursue  this  or  that  matter,  and  it  is  frequently  claimed  that  his  reluctance 
to  do  so  is  based  on  an  improper  motive.  When  a  supervisor  intervenes  in  a  case,  directing  a  course 
of  action  different  from  the  one  preferred  by  the  subordinate,  not  infrequently  there  is  a  tendency 
for  the  subordinate  to  ascribe  some  nefarious  motive.  And  when  personnel  changes  are  made  -  as 


for  example,  removing  a  U.S.  Attorney  -  there  are  sometimes  claims  that  the  move  was  intended 
to  truncate  some  investigation. 

While  these  controversies  have  heretofore  been  waged  largely  on  the  field  of  political  combat, 
Mueller’s  sweeping  obstruction  theory  would  now  open  the  way  for  the  “criminalization”  of  these 
disputes.  Predictably,  challenges  to  the  Department’s  decisions  will  be  accompanied  by  claims  that 
the  Attorney  General,  or  other  supervisory  officials,  are  “obstructing”  justice  because  their 
directions  are  improperly  motivated.  Whenever  the  slightest  colorable  claim  of  a  possible 
“improper  motive”  is  advanced,  there  will  be  calls  for  a  criminal  investigation  into  possible 
“obstruction.”  The  prospect  of  being  accused  of  criminal  conduct,  and  possibly  being  investigated 
for  such,  would  inevitably  cause  officials  “to  shrink”  from  making  potentially  controversial 
decisions. 


February  23,  2017 


The  Honorable  Donald  J.  Trump 
President  of  the  United  States 
The  White  House 
1600  Pennsylvania  Avenue 
Washingtom,  DC  20500 

Re:  Sholom  Rubashkin 

Dear  Mr.  President: 

We  are  more  than  one  hundred  former  Attorneys  General^  Deputy  Attorneys  General,  FBI  Directors, 
Solicitors  General,  Federal  Judges,  United  States  Attorneys,  State  Attorneys  General  and  law  professors 
who  are  writing  to  urge  you  to  use  your  executive  clemency  power  to  commute  the  patently  unjust  and 
draconian  27-year  sentence  imposed  upon  Sholom  Rubashkin — a  first  time,  non-violent  offender  and 
father  of  10,  including  an  acutely  autistic  child. 

Essentially,  Mr.  Rubashkin  was  convicted  of  fraud  offenses  stemming  from  inflating  collateral  to  obtain  a 
higher  line  of  credit  for  Agriprocessors,  his  father’s  kosher  meat  business,  and  for  paying  some  cattle 
owners  1 1  days  late.  Mr.  Rubashkin  is  a  devoted  husband  and  father,  a  deeply  religious  man  who  simply 
doesn’t  deserve  a  sentence  of  this  length,  or  anything  remotely  close  to  it.  Indeed,  his  sentence  is  far 
longer  than  the  median  sentences  for  murder,  kidnapping,  sexual  abuse,  child  pornography  and  numerous 
other  offenses  exponentially  more  serious  than  his. 

We  remain  deeply  troubled  by  the  manifest  injustice  in  this  case  and  the  harm  it  has  caused  to  Mr. 
Rubashkin,  his  family,  and  to  public  confidence  in  the  ability  of  our  Federal  courts  to  fairly  administer 
justice.  More  than  60  U.S.  Congressmen  and  Senators,  as  well  as  over  100  former  Federal  Judges  and 
high-ranking  DOJ  officials — including  9  former  U.S.  Attorneys  General^  and  former  New  York  City 
Mayor  Rudy  Giuliani — have  signed  letters  expressing  alarming  concern  regarding  the  length  of  this 
sentence  and  the  manner  in  which  it  was  obtained. 

The  clemency  power  is,  of  course,  one  of  the  oldest  and  most  revered  powers  that  belong  to  the  President 
of  the  United  States,  and  it  is  essential  to  America’s  system  of  checks  and  balances.  Especially  now  that 
Mr.  Rubashkin  has  already  served  more  than  7  years  of  an  excessively  harsh  sentence  for  a  nonviolent 
first-time  offender,  we  respectfully  urge  the  President  to  commute  this  sentence  and  remedy  this  injustice. 
Mr.  Rubashkin’ s  youngest  son,  Uziel,  only  4  years  old  when  his  father  was  incarcerated,  will  be 
celebrating  his  Bar  Mitzvah  on  April  2nd.  We  pray  that  his  pure  and  heartfelt  prayers  to  have  his  father 
present  at  this  milestone  will  be  answered. 

Please  be  assured  that  should  you  decide  to  grant  clemency  to  Mr.  Rubashkin,  you  will  be  joined  by 
scores  of  legal  and  judicial  experts  nationwide  who  will  both  publicly  and  privately  support  and  applaud 
your  commitment  to  ensure  that  justice  is  finally  achieved  in  this  matter.  In  that  regard,  with  his 
permission,  we  have  enclosed  the  letter  that  Michael  Mukasey  sent  to  you  on  January  18,  2017  with 
respect  to  this  matter. 


We  note  with  distinction  four  former  Attorneys  General  who  have  signed  previous  letters/amici  curia  briefs  expressing  deep 
concern  regarding  the  sentence  imposed  on  Sholom  Rubashkin:  Attorneys  General  Janet  Reno  and  Nicholas  Katzenbach  who 
have  passed  on  and  Attorneys  General  Ramsey  Clark  and  Richard  Thornburgh  who  could  not  review  this  letter  due  to  health 
challenges. 


The  Honorable  Donald  J.  Trump 
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Sincerely, 

John  D.  Ashcroft 

Attorney  General  of  the  United  States  2001-2005 
Attorney  General  of  Missouri  1977-1984 

William  P.  Barr 

Attorney  General  of  the  United  States  1991-1993 
Alberto  R.  Gonzales 

Attorney  General  of  the  United  States  2005-2007 
Edwin  Meese,  ITT 

Attorney  General  of  the  United  States  1985-1988 
Mark  R.  Filip 

Acting  Attorney  General  of  the  United  States  1999 
Deputy  Attorney  General  2008-2009 

United  States  District  Court  Judge,  Northern  District  of  Illinois  2004-2008 
Stuart  M.  Gerson 

Acting  Attorney  General  of  the  United  States  1993 
Louis  J.  Freeh 

Director,  Federal  Bureau  of  Investigation  1993-2001 

United  States  District  Judge,  Southern  District  of  New  York  1991-1993 

William  F.  Weld 

Governor  of  Massachusetts  1991-1 997 

Assistant  Attorney  General  of  the  United  States  1986-1988 

United  States  Attorney,  District  of  Massachusetts  1981-1986 

Jamie  S.  Gorelick 

Deputy  Attorney  General  of  the  United  States  1994-1997 
Philip  B.  Heymann 

Deputy  Attorney  General  of  the  United  States  1993-1994 
Professor  of  Law,  Harvard  Law  School 

Charles  B.  Renfrew 

Deputy  Attorney  General  of  the  United  States  1980-1981 

United  States  District  Court  Judge,  Northern  District  of  California  1972-1980 
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Larry  D.  Thompson 

Deputy  Attorney  General  2001-2003 

United  States  Attorney,  Northern  District  of  Georgia 

Charles  Fried 

Solicitor  General  of  the  United  States  1984-1989 

Associate  Justice  of  the  Massachusetts  Supreme  Judicial  Court  1995-1999 
Seth  P.  Waxman 

Solicitor  General  of  the  United  States  1997-2001 
Sanford  M.  Litvack 

Assistant  United  States  Attorney  General  1979-1981 
Robert  A.  McConnell 

Assistant  United  States  Attorney  General  1981-1984 
Michael  R.  Bromwich 

Inspector  General  for  the  Department  of  Justice  1994-1999 
Nathaniel  R.  Jones 

United  States  Court  of  Appeals  Judge,  Sixth  Circuit  Court  of  Appeals  1979-1995 
Timothy  K.  Lewis 

United  States  Court  of  Appeals  Judge,  Third  Circuit  Court  of  Appeals  1992-1999 
United  States  District  Court  Judge,  Western  District  of  Pennsylvania  1991-1992 

William  G.  Bassler 

United  States  District  Court  Judge,  District  of  New  Jersey  1991-2006 
Professor  of  Law,  Fordham  Law  School 

Edward  N.  Cahn 

United  States  District  Court  Judge,  Eastern  District  of  Pennsylvania  1974-1998 
Professor  of  Law,  University  of  Utah 

Paul  G.  Cassell 

United  States  District  Court  Judge,  District  of  Utah  2002-2007 
Associate  Deputy  Attorney  General  of  the  United  States  1986-1988 

U.W.  demon 

United  States  District  Court  Judge,  Northern  District  of  Alabama  1980-2009 
David  H  Coar 

United  States  District  Court  Judge,  Northern  District  of  Illinois  1994-2010 
United  States  Bankruptcy  Court  Judge,  Northern  District  of  Illinois  1986-1994 
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David  Folsom 

United  States  District  Court  Judge,  Eastern  District  of  Texas  1995-2002 
Frederick  B.  Lacey 

United  States  District  Court  Judge,  District  of  New  Jersey  1971-1986 
United  States  Attorney,  District  of  New  Jersey  1969-1971 

Thomas  D.  Lambros 

United  States  District  Court  Judge,  Northern  District  of  Ohio  1967-1995 
John  C.  Lifland 

United  States  District  Court  Judge,  District  of  New  Jersey  1988-2007 
Howard  A.  Matz 

United  States  District  Court  Judge,  Central  District  of  California  1997-2013 
Frank  H.  McFadden 

United  States  District  Court  Judge,  Northern  District  of  Alabama  1969-1982 
Edward  W.  Nottingham 

United  States  District  Court  Judge,  District  of  Colorado  1989-2008 
Stephen  M.  Orlofsky 

United  States  District  Court  Judge,  District  of  New  Jersey  2005-2007 
Layn  R.  Phillips 

United  States  District  Court  Judge,  Western  District  of  Oklahoma  1987-1991 
United  States  Attorney,  Northern  District  of  Oklahoma  1984-1987 

Abraham  D.  Sofaer 

United  States  District  Court  Judge,  Southern  District  of  New  York  1979-1985 
Herbert  J.  Stem 

United  States  District  Judge,  District  of  New  Jersey  1973-1987 
United  States  Attorney,  District  of  New  Jersey  1971-1973 

Dickran  M.  Tevrizian,  Jr 

United  States  District  Judge,  Central  District  of  California  1985-2005 
Alfred  M.  Wolin 

United  States  District  Court  Judge,  District  of  New  Jersey  1988-2004 


Kent  B.  Alexander 

United  States  Attorney,  Northern  District  of  Georgia  1994-1997 
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Robert  L.  Barr,  Jr. 

United  States  Attorney,  Northern  District  of  Georgia  1986-1990 
A.  Bates  Butler  III 

United  States  Attorney,  District  of  Arizona  1980-1981 
Robert  J.  Cleary 

United  States  Attorney,  Southern  District  of  Illinois  2002 
United  States  Attorney,  District  of  New  Jersey  1999-2002 

William  B.  Cummings 

United  States  Attorney,  Eastern  District  of  Virginia  1975-1979 
W.  Thomas  Dillard 

United  States  Attorney,  Northern  District  of  Florida  1983-1987 
United  States  Attorney,  Eastern  District  of  Tennessee  1981 

Edward  L.  Dowd 

United  States  Attorney,  Eastern  District  of  Missouri  1993-1999 
George  W.  Proctor 

United  States  Attorney,  Eastern  District  of  Arkansas  1979-1987 
Robert  B.  Fiske,  Jr 

United  States  Attorney,  Southern  District  of  New  York  1976-1980 
David  C.  Iglesias 

United  States  Attorney,  District  of  New  Mexico  2001-2007 
A.  Melvin  McDonald 

United  States  Attorney,  District  of  Arizona  1981-1985 
Maricopa  County  Superior  Court  Judge  1974-1981 

Kenneth  J.  Mighell 

United  States  Attorney,  Northern  District  of  Texas  1977-1981 
Richard  J.  Pocker 

United  States  Attorney,  District  of  Nevada  1989-1990 
Ira  H.  Raphaelson 

Special  Counsel  for  Financial  Institutions,  Department  of  Justice  1991-1993 
United  States  Attorney,  Northern  District  of  Illinois  1989-1990 
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James  H.  Reynolds 

United  States  Attorney,  Northern  District  of  Iowa  1976-1982 
James  G.  Richmond 

United  States  Attorney,  Northern  District  of  Indiana  1985-1991 
Benito  Romano 

United  States  Attorney,  Southern  District  of  New  York  1989 
Donald  K.  Stem 

United  States  Attorney,  District  of  Massachusetts  1993-2001 
F.L.  Peter  Stone 

United  States  Attorney,  District  of  Delaware  1969-1972 
Peter  F.  Vaira 

United  States  Attorney,  Eastern  District  of  Pennsylvania  1978-1983 
John  Shenefield 

Associate  Attorney  General  of  the  United  States  1979-1981 
Brett  L.  Tolman 

United  States  Attorney,  District  of  Utah  2006-2009 
Stanley  A.  Twardy  Jr. 

United  States  Attorney,  District  of  Connecticut  1985-1991 
Atlee  W.  Wampler  III 

United  States  Attorney,  Southern  District  of  Florida  1980-1982 

Attorney— In-Charge,  Miami  Strike  Force,  Organized  Crime  &  Racketeering  Section,  Criminal 
Division,  U.S.  Department  of  Justice,  1975—1980 

Dan  K.  Webb 

United  States  Attorney,  Northern  District  of  Illinois  1981-1985 
Robert  Abrams 

Attorney  General  of  New  York  1979-1993 
John  J.  Easton,  Jr 

Attorney  General  of  Vermont  1981-1985 


Tyrone  C.  Fahner 

Attorney  General  of  Illinois  1980-1983 
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Troy  R.  King 

Attorney  General  of  Alabama  2004-201 1 
Clarine  Nardi  Riddle 

Attorney  General  of  Connecticut  1989-1991 
Connecticut  Superior  Court  Judge  1991-1993 

John  Van  De  Kamp 

Attorney  General  of  California  1983-1991 

Aviva  Abramovsky 

Professor  of  Law,  Syracuse  University 

Robert  H.  Aronson 

Professor  of  Law,  University  of  Washington 
Lara  Bazelon 

Co-Chair  of  the  American  Bar  Association’s  Ethics  Committee 
Douglas  A.  Berman 

Professor  of  Law,  Ohio  State  University 
Sande  Buhai 

Professor  of  Law,  Loyola  Law  School 
Marjorie  Cohn 

Professor  Emerita  of  Law,  Thomas  Jefferson  School  of  Law 
Nathan  M.  Crystal 

Professor  Emeritus  of  Law,  University  of  South  Carolina 
Alan  Dershowitz 

Professor  of  Law,  Harvard  Law  School 
Eernand  N.  Dutile 

Professor  Emeritus  of  Law,  Notre  Dame  Law  School 
Eric  Ereedman 

Professor  of  Law,  Hofstra  University 

Bennett  L.  Gershman 

Professor  of  Law,  Pace  Law  School 


Julius  G.  Getman 

Professor  of  Law,  University  of  Texas  at  Austin 
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Malvina  Halberstam 

Professor  of  Law,  Yeshiva  University 

Andrew  Horwitz 

Professor  of  Law,  Roger  Williams  University  School  of  Law 

Sheri  Lynn  Johnson 

Professor  of  Law,  Cornell  Law  School 

Brian  Levin 
Professor  of  Law 

Peter  Keane 

Professor  of  Law,  Golden  Gate  University 
Daniel  Kleinberger 

Professor  Emeritus  of  Law,  Mitchell  Hamline  School  of  Law 
Harold  Krent 

Dean  and  Professor  of  Law,  Chicago-Kent  College  of  Law 
Evan  Lee 

Professor  of  Law,  University  of  California  Hastings 
Mark  Lee 

Professor  of  Law,  University  of  San  Diego 

Thomas  M.  McDonnell 
Professor  of  Law,  Pace  Law  School 

Michael  Meltsner 

Professor  of  Law,  Northeastern  University 
Marc  L.  Miller 

Pounding  Editor,  Emeritus,  Pederal  Sentencing  Reporter 
Michael  M.  O’ Hear 

Professor  of  Law,  Marquette  University  Law  School 
Charles  J.  Ogletree 

Professor  of  Law,  Harvard  Law  School 
Jordan  J.  Paust 

Professor  of  Law,  University  of  Houston  Law  Center 
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Mark  D.  Rosen 

Professor  of  Law,  Chicago-Kent  College  of  Law 
Josephine  Ross 

Professor  of  Law,  Howard  University  School  of  Law 
Ronald  D.  Rotunda 

Professor  of  Law,  Chapman  University 
Ronald  J.  Rychlak 

Professor  of  Law,  University  of  Mississippi  School  of  Law 

Michelle  S.  Simon 

Professor  of  Law,  Pace  University 

Robert  Steinbuch 
Professor  of  Law 


Michael  B.  Mukasey 
1049  Park  Avenue 
Apartment  6C 
New  York,  NY  10028 


January  18,  2017 


President-Elect  Donald  J.  Trump 
Trump  Tower 
725  Fifth  Avenue 
New  York,  NY  10022 

Dear  Mr.  President-Elect; 

In  the  years  following  the  end  of  my  service  as  Attorney  General  in  2009, 1  have 
become  familiar  with  the  federal  criminal  case  of  Sholom  M.  Rubashkin,  and  in 
particular  with  details  surrounding  the  imposition  on  this  first-time  offender  of  a 
scandalously  harsh  27-year  sentence  in  a  financial  fraud  case.  That  sentence  -  seven  and 
one-half  years  of  which  already  liave  been  served  —  and  the  prosecutorial  abuses  thatied 
to  it,  have  generated  outrage  from  many  former  senior  Justice  Department  officials  and 
judges,  including  me,  as  refleeted  in  the  enclosed  letter  sent  in  April  2016  to  the  United 
States  Attorney  for  the  Northern  District  of  Iowa,  where  the  case  was  brought  and  the 
sentence  imposed. 

I  am  writing  now  in  particular  to  urge  that  when  you  take  office,  you  consider 
favorably  the  use  in  this  case  of  the  President’s  plenary  power  to  grant  clemency.  Please 
know  that  I  and  others  who  have  signed  the  enclosed  letter  will  both  bless  and  applaud 
you  -  in  private  and  in  public  —  for  granting  Mr.  Rubashkin  the  relief  that  the 
Constitution  has  empowered  you  to  give. 

With  thanks  for  your  attention  to  this  matter,  and  with  wishes  for  great  success  in 
your  service  to  this  country,  I  am 


Enclosure 


WASHINGTON  OFFICE; 


BILL  CASSIDY,  M.D. 

6TH  DISTRICT.  LOUISIANA 

COMMITTEE  ON  AGRICULTURE 

SUBCOMMITTEE  ON  CONSERVATION, 
CREDIT,  ENERGY,  AND  RESEARCH 

SUBCOMMITTEE  ON  RURAL  DEVELOPMENT, 
BIOTECHNOLOGY,  SPECIALTY  CROPS,  AND 
FOREIGN  AGRICULTURE 


COMMITTEE  ON 
EDUCATION  AND  LABOR 

SUBCOMMITTEE  ON  EARLY  CHILDHOOD, 
ELEMENTARY  AND  SECONDARY  EDUCATION 


CongreBS  of  the  United  States 


SUBCOMMITTEE  ON  HIGHER  EDUCATION, 
LIFELONG  LEARNING,  AND  COMPETITIVENESS 


flouBE  or  'ReprEsentadoefi 


COMMITTEE  ON  NATURAL  RESOURCES 

SUBCOMMITTEE  ON  INSULAR  AFFAIRS, 
OCEANS  AND  WILDLIFE 


WoBhinigton,  BC  20515 


506  CANNON  HOUSE  OFFICE  BUILDING 
WASHINGTON,  DC  20515 
PHONE;  (202)  225-3901 
FAX:  (202) 225-7313 


DISTRICT  OFFICE; 

5555  HILTON  AVENUE,  SUITE  100 
BATON  ROUGE,  LA  7O80B 
PHONE:  (225)  929-7711 
FAX;  (225)  929-7688 


httpr/Zcassidy, house. gov 


February  11,  2011 


The  Honorable  Eric  H.  Holder,  Jr. 
Attorney  General 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530 


Dear  Attorney  General  Holder: 

I  write  regarding  the  criminal  case  and  sentencing  of  Sholom  Rubashkin.  Mr.  Rubashkin  was 
found  guilty  of  bank  fraud  in  November  2009  by  a  jury  from  the  U.S.  District  Court  for  the 
Northern  District  of  Iowa.  He  was  sentenced  to  27  years  in  prison. 

After  hearing  about  the  sentence,  I  discussed  the  matter  with  lawyers  and  judges.  The  judges 
noted  that  the  sentence  is  longer  than  that  historically  imposed  on  other  white-collar  defendants, 
including  Enron  executive  Jeffrey  Skilling. 

While  I  defer  to  you  as  to  the  facts  of  the  case  and  do  not  dispute  Mr.  Rubashkin’ s  conviction,  I 
ask  that  your  office  review  the  appropriateness  of  the  sentence. 

Thank  you  for  your  attention  to  this  matter. 


Sincerely, 


Bill  Cassidy 
Member  of  Congress 


Hiijtcd  States  Senate 

WASHINGTON.  DC  ?0510 


May  15,  2012 


I'he  Honorable  Eric  H,  Holder,  Jr. 

Attorney  General 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue.  NW 
Washington,  DC  20530 

Re:  United  Stales  v.  Shalom  Rubashkin,  655  F.3d  849  (  8th  Cir.  2011) 

Dear  General  Holder: 

We  are  members  of  the  United  States  Senate  who  wish  to  bring  to  your  attention 
our  concerns  regarding  the  above-captioned  decision.  This  decision  sets  a  precedent 
unsupported  by  law  and  inconsistent  with  justice  by  adopting  a  standard  for  considering 
new  evidence  in  a  criminal  case  that  would  deny  a  new  trial  to  a  criminal  defendant  with 
clear  evidence  that  he  or  she  was  denied  the  Constitution’s  guarantee  of  an  impartial 
adjudicator,  unless  he  or  she  could  demonstrate  factual  innocence.  That  standard  makes 
no  sense.  Nonetheless,  we  understand  that  the  government  procured  this  harsh  rule  by 
successfully  advocating  its  application.  We  do  not  understand  how  this  is  consistent  with 
the  Justice  Department’s  high  standards  or  how  the  government  could  defend  that 
standard  in  the  Supreme  Court.  We  ask  for  your  careful  review  of  this  decision  and  urge 
the  Department  to  effect  its  vacatur. 

The  defendant  in  this  case,  Mr.  Sholom  Rubashkin,  was  arrested  following  a 
United  States  Immigration  and  Customs  Enforcement  (ICE)  raid  on  the  Postville,  Iowa, 
meatpacking  plant  he  managed.  A  jury  in  the  Northern  District  of  Iowa  convicted  Mr. 
Rubashkin  of  a  number  of  federal  fraud-based  charges.  The  trial  judge  then  sentenced 
Mr.  Rubashkin  to  a  remarkable  twenty-seven  years  in  prison — two  more  years  than  the 
government  sought. 

After  trial,  Mr.  Rubashkin  learned,  pursuant  to  a  Freedom  of  Information  Act 
request,  that  the  trial  judge  in  his  case  had  extensively  participated  in  ex  parte  pretrial 
discussions  with  ICE  agents  and  attorneys  from  the  United  States  Attorney’s  Office  for 
the  Northern  District  of  Iowa  regarding  the  raid  on  the  plant  that  ultimately  resulted  in  his 
arrest,  trial,  and  conviction.  The  full  extent  of  the  trial  judge’s  involvement  had  never 
before  been  divulged  to  Mr.  Rubashkin.  Ba.sed  on  this  newly  discovered  evidence 
indicating  the  trial  judge's  lack  of  impartiality,  Mr.  Rubashkin  filed  a  motion  for  a  new 
trial.  The  trial  judge  refused  to  transfer  the  motion  to  another  judge  and  simply  denied 
the  motion  herself. 


As  troubling  as  these  facts  and  the  resulting  sentence  are,  they  are  not  the  subject 
of  this  letter.  Our  concern  focuses  instead  on  the  standard  of  law  adopted  by  the  Eighth 


Circuit,  which  rendered  any  inquiry  into  the  degree  of  the  Judge's  impartiality  beside  tlie 
point,  absent  a  showing  that  the  newly  discovered  evidence  demonstrates  factual 
innocence.  Whatever  the  Department  may  be  able  to  say  about  tlie  facts  of  the  case  and 
the  Judge’s  involvement  in  the  raid,  we  do  not  understand  how  the  Department  can 
defend  a  standard  that  renders  all  of  those  details  beside  the  point. 

The  Eighth  Circuit  affirmed  the  convictions  and  sentence.  In  so  doing,  it  accepted 
an  argument  set  forth  by  the  government  that  Mr.  Rubashkin  was  not  entitled  to  a  new 
trial  because  Federal  Rule  of  Criminal  Procedure  33,  which  governs  motions  for  new 
trial,  requires  “that  the  newly  discovered  evidence  probably  will  result  in  an  acquittal." 
655  F.3d  at  858  (internal  quotation  marks  omitted)  (emphasis  added).  Mr.  Rubashkin’s 
newly  discovered  evidence  raised  concerns  about  the  trial  judge’s  lack  of  impartiality,  but 
was  not  directed  toward  his  guilt  or  innocence.  Accordingly,  under  the  standard 
advocated  by  the  Department  and  accepted  by  the  Eighth  Circuit,  the  evidence  of 
impartiality — no  matter  how  strong — was  rendered  irrelevant. 

In  our  view,  the  Eighth  Circuit's  decision  is  patently  incorrect  and  cannot  be 
squared  with  e.xisting  law  or  fundamental  fairness.  Nothing  in  Rule  33  commands  that 
new  trial  motions  based  on  newly  discovered  evidence  may  only  succeed  if  the  evidence 
“probably  will  result  in  an  acquittal.”  While  that  test  may  make  sense  when  the  newly 
discovered  evidence  is  relevant  to  the  defendant’s  guilt  or  innocence,  the  application  of 
that  standard  to  newly  discovered  evidence  of  partiality  is  a  complete  non  sequitur. 
When  the  newly  discovered  evidence  goes  to  an  issue  of  profound  importance  other  than 
guilt  or  innocence,  ignoring  the  evidence  unless  it  probably  will  result  in  an  acquittal 
makes  no  sense.  Such  a  cramped  interpretation  is  certainly  not  required  by  Rule  33.  The 
plain  language  of  the  Rule  amply  allows  for  new  trial  motions  based  on  other  types  of 
newly  discovered  evidence,  such  as  that  calling  into  question  the  fundamental  fairness  of 
the  trial  or  other  issues  of  law.  Perhaps  for  that  reason,  other  federal  courts  of  appeals 
have  consistently  held  that  a  criminal  defendant  need  not  demonstrate  “probable 
acquittal"  when  seeking  a  new  trial  based  on  newly  discovered  evidence  bearing  not  on 
guilt  or  innocence  but.  for  example,  whether  the  prosecution  withheld  material  evidence 
or,  as  here,  whether  the  trial  judge  was  impartial. 

The  consequences  of  the  Eighth  Circuit's  ill-advised  decision  are  far-reaching.  If 
it  stands,  criminal  defendants  could  never  obtain  a  new  trial  based  on  newly  obtained 
evidence  casting  doubt  upon  the  fundamental  fairness  of  their  trial,  fhe  decision  creates 
the  very  real  possibility  that  an  individual  could  have  evidence  that  he  or  she  was  denied 
an  impartial  adjudicator — one  of  the  cornerstones  of  a  fair  trial — but  lack  any  recourse, 
since  tliat  evidence,  by  its  nature,  would  not  directly  bear  on  the  individual’s  guilt  or 
innocence.  That  is  simply  not  tenable. 

We  find  it  troublesome  that  the  Eighth  Circuit  ruled  in  this  fashion.  We  find  it 
even  more  troublesome,  however,  that  its  ruling  was  the  product  of  an  argument  that  the 
government  explicitly  set  forth  and  urged  the  court  to  adopt.  The  rotunda  outside  your 
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office  bears  the  worthy  reminder  that  the  government  wins  its  point  whenever  justice  is 
done  to  one  of  its  citizens  in  court.  We  are  at  a  loss  as  to  understand  how  the  rule  the 
Department  has  procured  from  the  Eighth  Circuit  is  consistent  with  that  principle  or  the 
finest  traditions  of  the  Department. 

In  light  of  the  concerns  we  have  articulated,  we  ask  that  you  carefully  review  this 
decision,  and  we  urge  the  Department  to  effect  its  vacatur. 


Sincerely, 


cc:  Donald  B.  Vcrrilli,  Jr.,  Solicitor  General  of  the  United  States 


UNITED  STATES  SENATE 
WASHINGTON,  D.  C-20SI0 

Orrin  G.  Hatch 

Utah 

March  1, 2017 


The  President 
The  White  House 
1 600  Pennsylvania  Avenue  NW 
Washington,  DC  20500 


Dear  Mr.  President; 

For  the  last  few  years  I  have  closely  followed  the  case  of  Sholom  Rubashkin.  He  is  a  57- 
year-old  father  of  ten,  who,  in  June  2010,  was  sentenced  to  27  years  in  federal  prison  for  white- 
collar  offenses.  Frankly,  I  have  looked  closely  at  this  case,  and  I — like  so  many  others — ^was 
shocked  by  the  sentence  Mr.  Rubashkin  received.  1  do  not  believe  that  Mr.  Rubashkin’ s 
punishment  matches  his  crime. 

Among  the  reasons  this  case  is  so  troubling  to  me  is  that  Mr.  Rubashkin  has  an  autistic 
son  who  is  heavily  dependent  on  him.  Despite  Mr.  Rubashkin’ s  busy  schedule  when  he  was  vice 
president  of  his  father’s  meatpacking  plant,  Mr.  Rubashkin  would  take  time  every  single  day  to 
have  dinner  with  his  son  Moishe,  one-on-one.  They  created  a  special  bond,  which  made  a 
positive  impact  on  Moishe ’s  behavior.  Predictably,  this  extended  separation  between  father  and 
son  has  had  an  overwhelmingly  negative  effect  on  Moishe ’s  wellbeing. 

Mr.  Rubashkin ’s  behavior  in  the  Otisville  Federal  Correctional  Institute  has  been 
exceptional.  I’ve  been  told  that,  during  his  more  than  seven  years  in  prison,  he  has  had  no 
infractions.  In  fact,  he  works  in  the  chapel  and  spends  his  time  teaching,  studying,  and  praying.  I 
have  received  reports  that  he  is  enormously  respected  and  liked  by  all. 

Additionally,  Mr.  and  Mrs.  Rubashkin  have  a  12-year-old  son,  Uziel,  who  will  be 
celebrating  his  Bar  Mitzvah  on  April  2, 2017.  Mr.  Rubashkin  has  already  missed  the  wedding  of 
his  daughter,  the  birth  of  numerous  grandchildren  and  so  many  other  special  family  occasions.  It 
would  truly  be  a  tragedy  should  he  miss  the  Bar  Mitzvah  as  well. 

Mr.  Rubashkin  has  served  his  time  and  has  long  paid  his  dues  to  society.  I  believe  he 
should  now  have  the  chance  to  be  home  where  he  belongs,  with  his  beautiful  family.  His  mother 
is  90  years  old,  and  his  father  is  89  years  old.  They  are  too  frail  to  visit  their  son  and,  as  you  can 
imagine,  they  miss  him  terribly. 


Mr.  President,  the  United  States  Constitution  gives  you  the  exclusive  power  of  clemency. 
I  respectfully  ask  that  you  commute  Mr.  Rubashkin’s  sentence  before  his  son’s  Bar  Mitzvah 
(April  2, 2017).  I  believe  this  is  the  right  thing  to  do. 

Thank  you,  again,  for  taking  the  time  to  consider  this  request. 


United  States  Senator 


YVETTE  D.  CLARKE 

11th  DfSTftiCT,  New  York 


Health,  Employment,  Labor,  and 
Pensions  Subcommittee 


1029  Longworth  House  Office  Building 
(202)  225-6231 

EDUCATION  AND  LABOR  COMMITTEE 
HOMELAND  SECURITY  COMMITTEE 
SMALL  BUSINESS  COMMITTEE 


nf  tl|T  lnttT&  BtuUs 


Mmst  nf 

Uaalitngtnn,  KE  20515-3211 


Healthy  Families  and 
Communities  Subcommittee 

Chairwoman;  Emerging  Threats, 
Cybersecurity, 

AND  Science  and  Technology  Subcommittee 

Intelligence,  Information  Sharing  and 
Terrorism  Risk  Assessment  Subcommittee 

Contracting  and  Technology 
Subcommittee 

Rural  Development  Entrepreneurship  and 
Trade  Subcommittee 


November  29,  2010 


The  Honorable  Eric  H.  Holder,  Jr. 

Attorney  General 
U.S.  Department  of  Justice 
950  Pennsylvania  Ave,  NW 
Washington,  DC  20530-0001 

Dear  Mr.  Holder: 

I  am  contacting  you  regarding  a  case  that  has  greatly  impacted  upon  many  of  my  Jewish  constituents  in 
New  York’s  11*  Congressional  District  whom  I  have  the  privilege  of  representing.  I  am  a  firm  believer 
that  the  American  judicial  system  is  the  best  in  the  world  and  that  judges  should  be  given  discretion  in 
sentencing.  I  have  opposed  mandatory  minimums  throughout  my  public  life  as  they  often  times  result  in 
sentences  that  do  not  necessarily  fit  the  crime.  While  our  system  is  one  of  the  best,  unfortunately  it  does 
not  always  get  it  right. 

The  sentence  of  Sholom  Rubashkin  is  an  instance  where  I  believe  our  system  got  it  wrong  and  the 
punishment  does  not  fit  the  crime.  Sholom  Rubashkin,  whose  family  and  supporters  are  constituents  from 
the  Orthodoxed  Jewish  communities  of  Brooklyn,  was  the  former  CEOWP  of  Agriprocessors,  a  kosher 
meatpacking  plant  in  Postville,  Iowa,  which  was  subject  to  a  May  12,  2008  federal  immigration  raid. 
While  the  case  began  as  an  immigration  raid,  Mr.  Rubashkin  ended  up  facing  a  163  count  federal 
indictment  that  included  91  federal  bank  fraud  charges.  However,  the  government  dropped  the  federal 
immigration  charges  and  Mr.  Rubashkin  was  found  guilty  of  86  of  the  91  bank  fraud  charges,  ruling  that 
First  Bank  Business  Capital  of  St.  Louis  was  defrauded  of  $26  million.  The  presiding  judge,  the 
Honorable  Linda  Reade  of  the  Northern  District  of  Iowa,  sentenced  Mr.  Rubashkin  to  27  years  in  prison. 

I  believe  that  this  unusually  severe  sentence  is  cause  for  concern  for  several  reasons.  First,  Mr. 

Rubashkin  was  a  first-time  white-collar  offender.  At  no  time  did  the  trial  prove  Mr.  Rubashkin  intended 
to  inflict  malicious  harm  to  any  individual  working  for,  or  associated  with.  Agriprocessors.  Secondly,  the 
prosecution  in  this  case  requested  a  25-year  sentence  for  Mr.  Rubashkin.  Before  sentencing  Mr. 
Rubashkin,  Judge  Reade  was  contacted  by  former  Justice  Department  officials,  as  well  as  six  of  your 
predecessors,  decrying  the  severity  of  a  25-year  sentence  as  a  misreading  of  federal  white-collar 
sentencing  guidelines.  Judge  Reade  not  only  disregarded  these  overtures,  but  sentenced  Mr.  Rubashkin  to 
two  more  years  than  the  prosecution  requested. 

While  these  are  all  reasons  for  concern,  the  most  troubling  aspect  of  Mr.  Rubashkin’ s  sentence  is  how 
much  more  severe  his  sentence  is  in  light  of  white-collar  criminals  whose  crimes  were  far  more  severe  in 
scope,  monetary  loss  and  effect. 

•  Former  Tyco  CEO  Dennis  Kozlowski  and  CFO  Mark  Swartz  were  convicted  of  stealing  hundreds 
of  millions  of  dollars  and  each  received  a  sentence  of  only  8  1/3-25  years. 
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•  Former  Enron  CEO  Jeffrey  Skilling,  who  was  convicted  of  orchestrating  the  largest  corporate 
fraud  in  history  resulting  in  the  collapse  of  a  company  worth  over  $63  billion,  only  received  a  24 
year  sentence. 

•  Bemie  Ebbers,  the  former  CEO  of  WorldCom,  whose  accounting  fraud  covered  $1 1  billion, 
received  25  years. 

These  are  just  a  few  circumstances  of  individuals  that  received  lesser  sentences  than  Mr.  Rubashkin,  and 
whose  damage  upon  the  economy  and  American  people  were  unquestionably  more  severe.  The  collapse 
of  Enron  not  only  resulted  in  the  collapse  Arthur  Andersen,  then-one  of  the  largest  accounting  firms  in  the 
world,  but  wiped  out  the  retirement  savings  of  thousands  of  Americans.  Tyco  and  Worldcom’s  fraud, 
while  not  as  severe  as  Enron’s,  also  had  a  major  impact  on  a  wide  range  of  Americans.  The  fact  that  Mr. 
Rubashkin  received  a  more  severe  sentence  than  any  of  those  mentioned  is  troublesome  and  inconsistent 
with  having  the  punishment  fit  the  crime,  and  fairness.  Therefore,  on  behalf  of  my  constituents  who  have 
come  to  me  seeking  justice  in  this  case,  I  am  requesting  that  you  launch  a  formal  inquiry  into  the 
sentencing  phase  of  this  case. 

If  you  have  any  questions  and/or  concerns  regarding  this  matter,  please  feel  free  to  reach  out  to  me  if  I 
can  be  of  any  assistance.  I  thank  you  for  your  kind  consideration  of  this  matter  and  I  look  forward  to 
hearing  from  your  good  offices. 


Sincerely, 


MIKE  COFFMAN 


1508  Longworth  House  Office  Building 
Washington,  DC  20515 
(202) 225-7882 


6th  District,  Colorado 


ARMED  SERVICES  COMMITTEE 


district  OFFICE: 


NATURAL  RESOURCES  COMMITTEE 


(Cint^ress  nf  tlie 


9220  Kimmer  Drive 
Suite  220 

Lone  Tree,  CO  80124 
(720)  283-9772 


SMALL  BUSINESS  COMMITTEE 


of  iSepiTSoutcitiiirs 
fcliiiujton,  S(C  211515-00115 


November  10,  2010 

The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue,  NW,  Suite  5111 
Washington,  DC  20530 

RE;  U.S.  V.  Rubashldn.  Case  No.  2:08-CR-01 324-1. RR  rNDl  Al 
Dear  Attorney  General  Holder: 

1  recently  became  aware  of  some  of  the  details  regarding  the  federal  prosecution  and  sentencing  of 
Mr.  Sholom  Rubashkin  through  a  conversation  with  one  of  my  constituents.  1  understand  you  have 
previously  heard  from  a  number  of  my  colleagues  on  this  issue.  As  you  are  likely  aware,  Mr. 
Rubashkin  was  sentenced  to  Uventy-seven  years  m  prison  for  white  collar  crimes,  including  bank 
fraud,  originating  from  an  ICE  raid  at  his  meat  packing  plant  in  Iowa. 

My  review  of  the  pubUcly  available  facts  of  this  case  leads  me  to  some  U-oubling  questions.  Why  did 
the  presiding  judge  engage  in  ex  parte  communications  with  the  US  Attorney’s  Office?  Why  didn’t 
the  judge  disclose  those  communications  in  the  coiu-se  of  the  trial?  Why  didn’t  the  judge  recuse 
herself  from  Mr.  Rubashkin’s  trial,  in  light  of  those  previous  communications?  In  what  other  ways, 
if  any,  did  the  judge  give  preferential  ti'eatment  to  the  prosecutors? 

Further,  why  did  the  judge  sentence  a  first-time,  non-violent  offender  to  a  term  of  27  years,  above 
both  the  requests  of  the  prosecutor  and  defense  attorney?  Did  the  Court  improperly  apply  the 
Sentencing  Guidelines  to  arrive  at  an  unjust  and  unnecessary  result? 

I  am  not  suggesting  I  have  all  of  the  answers  to  these  questions.  Rather,  I  note  them  in  order  to 
request  your  personal  review  of  the  facts  of  this  case.  At  the  least,  the  questions  deseiwe 
investigation  at  a  level  above  the  US  Attorney’s  Office  in  Iowa,  whose  previous  involvement  in  the 
case  creates  an  appearance  of  partiality'. 

I  believe  that  Uransparency  is  essential  to  the  workings  of  our  judicial  system.  Public  confidence  in 
the  rule  of  law  and  the  impartiality  of  the  court  must  not  be  shaken  by  any  improper  actions  by  its 
officers.  I  would  appreciate  your  full  and  fair  review  of  the  chcumstances  presented  by  this  case  to 
guarantee  that  Mr.  Rubashkin  received  proper  consideration  and  treatment,  as  is  due  all  criminal 
defendants  in  our  country. 
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Thank  you  for  your  attention  to  tliis  matter. 


Sincerely, 


Member  of  Congress 
MC/jrc 


MARIO  DIAZ-BALART 

25th  District,  Florida 


328  Cannon  House  Office  Building 
Washington,  DC  20515 
(202) 225-2778 
Fax:  (202)  226-0346 


BUDGET  COMMITTEE 


TRANSPORTATION  AND 
INFRASTRUCTURE  COMMITTEE 
SUBCOMMITTEE: 

Ranking  Member 

Economic  Development,  Pubuc  Buildings 
AND  Emergency  Management 


SCIENCE  AND 
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December  1 4*'’,  20 1 0 


MEMBER,  REPUBLICAN 
HOUSE  POLICY  COMMITTEE 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  NW 
Suite  5111 

Washington,  DC  20530 

TN  RE:  U.S.  v.  Rubashkin.  Case  No.  2:08-cr-01324-LRR  (UP  lA) 

Dear  Attorney  General  Holder; 

1  would  like  to  call  your  attention  to  allegations  of  relevant  information  being  withheld  in  the 
case  against  Mr.  Sholom  Rubashkin.  It  is  my  understanding  that  a  Freedom  of  Information  Act 
request  revealed  what  might  be  considered  improper  communications  between  a  federal  judge, 
Chief  Judge  Linda  R.  Rcade,  federal  prosecutors  and  investigators  months  prior  to  the  arrest  of 
Mr.  Rubashkin. 

Documents  recently  tiled  in  the  U.S.  District  Court  for  Northern  District  of  Iowa  (Case  No.  2:08- 
cr-01324-LRR),  allege  that  Chief  Judge  Reade  was  repeatedly  consulted  by  law-enforcement 
agents  and  prosecutors  from  the  U.S.  Attorney’s  office  during  the  several  months  preceding  a 
May  2008  immigration  raid  on  a  kosher  meatpacking  plant  in  Iowa.  It  is  my  understanding  from 
the  information  I  have  received,  that  the  judge  offered  to  “help  in  any  way  possible”  with 
preparations  for  the  raid. 

1  respectfully  request,  in  accordance  with  all  application  laws  and  regulations,  that  you 
investigate  these  claims  to  make  sure  that  the  high  standards  of  our  judicial  system  are  upheld 
and  that  all  U.S.  citizens  are  afforded  a  fair  and  impartial  trial. 
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March  3,  2011 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530 

Dear  Attorney  General  Holder: 

I  'write  regarding  the  federal  case  against  Sholom  Rubashkin,  whose  kosher  meatpacking 
plant  in  Postville,  Iowa,  was  raided  by  federal  agents  in  May  2008,  and  who  was  subsequently 
convicted  of  a  number  of  federal  crimes  in  November  2009.  Several  of  my  constituents  have 
raised  concerns  about  the  handling  of  this  case  that  should  warrant  your  review. 

Firstly,  it  is  asserted  that  there  may  have  been  improper  communications  among  the 
judge,  the  prosecutors,  and  the  investigators  in  the  months  leading  up  to  the  arrest  of  Mr. 
Rubashkin. 

Secondly,  it  appears  that  Mr.  Rubashkin’ s  sentence  seems  to  be  disproportionately  harsh 
for  his  crimes. 

Thirdly,  it  has  been  reported  that  the  government  opposed  bail,  stating  that  Mr. 

Rubashkin  was  a  flight  risk  solely  because,  as  a  Jew,  he  was  eligible  for  Israeli  citizenship  under 
that  country’s  Law  of  Return.  Such  a  position  would  reflect  not  only  a  misunderstanding  of  the 
Law  of  Return,  but  also  a  likely  violation  of  the  equal  protection  clause  of  the  United  States 
Constitution. 

I  believe  that  the  health  of  our  democracy  depends  on  the  unflinching  truth  that  all  federal 
prosecutions  are  conducted  in  a  fair,  even-handed,  and  above-all-else  constitutional  manner.  I 
trust  that  you  will  consider  the  totality  of  the  circumstances  of  this  case  to  guarantee  that  the  high 
standards  of  our  judicial  system  are  upheld,  and  to  continue  to  ensure  that  all  criminal  defendants 
in  this  country  receive  the  fair  and  impartial  trial  that  they  are  due. 

Thank  you  for  your  consideration. 

Sincerely, 

Eliot  L.  Engel 


HON.  LOUIE  GOHMERT 

First  District,  Texas 
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April  6  in  the  Year  of  our  Lord  2011 


The  Honorable  Eric  H.  Holder,  Jr. 
Attorney  General  of  the  United  States 
United  States  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530 


NATURAL  RESOURCES 
REPUBLICAN  STUDY  COMMITTEE 
HOUSE  POLICY  COMMITTEE 


Dear  Attorney  General  Holder: 

I  write  about  the  criminal  case  and  sentencing  of  Sholom  Rubaskin.  Mr.  Rubaskin  was  found  guilty  by  a 
jury  in  the  U.S.  District  Court  for  the  Northern  District  of  Iowa  on  multiple  counts  of  bank  fraud.  He  was 
sentenced  to  27  years  in  prison  on  June  21,  2010. 

While  I  defer  to  you  as  to  the  full  details  of  the  case,  news  reports  have  raised  two  facts  that  warrant 
your  investigation. 

First,  a  Freedom  of  Information  Act  request  by  Mr.  Rubaskin's  attorney  following  sentencing  disclosed 
that  the  trial  judge  was  the  same  judge  who  participated  in  detailed  ex-parte  communications  with 
prosecutors  and  federal  agents  on  an  immigration  raid  of  the  plant  managed  by  Mr.  Rubaskin.  The  raid 
led  to  the  financial  fraud  charges  on  which  Mr.  Rubaskin  was  convicted.  These  discussions  between  the 
judge  and  federal  officials  were  not  disclosed  during  the  Rubaskin  trial. 

Second,  six  former  U.S.  Attorneys  General  and  a  number  of  U.S.  Attorneys  have  questioned  whether  the 
length  of  Mr.  Rubaskin's  sentence  is  consistent  with  the  federal  sentencing  guidelines  on  white-collar 
crimes.  The  length  of  Mr.  Rubaskin's  sentence  is  longer  than  that  of  similar  white-collar  criminal 
defendants,  including  former  Enron  CEO  Jeffrey  Skilling. 

In  order  to  ensure  that  justice  is  being  served,  I  respectfully  request  that  you  investigate  Mr.  Rubaskin's 
sentencing  and  the  ex-parte  discussions  between  the  judge  and  government  officials  in  preparation  for 
the  raid. 

Thank  you  for  your  prompt  attention  and  response  in  this  matter. 

Sincerely, 

Louie  Gohmert 
Member  of  Congress 
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Tlie  Honorable  Eric  H.  Holder 
Attorney  General 
U.S.  Department  of  Justice 
950  Pemisylvania  Avenue,  NW 
Washington,  D.C.  20530-0001 


Dear  Attorney  General  Holder: 

1  write  to  you  regarding  Sholoni  Rubashkin,  who  was  found  guilty  of  bank  fraud  by  a 
federal  court  jury  in  the  Northern  District  of  Iowa  a  little  more  than  one  year  ago. 
Although  he  is  a  first-time  offender  and  allegedly  committed  a  non-violent  crime,  he  was 
sentenced  by  Judge  Linda  Reade  in  June  of  this  year  to  an  outrageous  and  disparate 
sentence  of  27  years,  two  years  more  than  the  prosecution  requested.  This  case  concerns 
me  not  only  because  it  involves  an  Iowa  businessman  and  a  court  in  my  home  state;  but 
even  more  important,  because  it  indicates  abuse  in  the  federal  judicial  system,  including 
within  the  Department  of  Justice. 

I  respectfully  request  that  you  formally  inquire  into  these  matters  and  take  corrective 
action  if,  at  the  conclusion  of  a  full  inquiry,  it  appears  that  abuses  have  been  committed. 

I  am  certain  you  are  aware  of  at  least  the  general  issues  involving  this  case,  but  in  my 
opinion,  the  most  important  aspects  -  those  that  clearly  would  seem  to  warrant  your 
attention  -  relate  to  the  following  two  problems: 

First,  internal  Immigration  and  Customs  Enforcement  documents  produced  after  the  trial, 
establish  there  were  numerous  undisclosed  meetings  between  the  judge  and  Assistant 
United  States  Attorneys  (and  other  government  agents)  in  the  months  preceding  the  May 
2008  raid  on  the  Agriprocessors  plant  in  Postville,  Iowa  (which  was  then  managed  by  Mr. 
Rubaslikin.)  Neither  Judge  Reade  nor  the  U.S.  Attorney’s  office  disclosed  these 
meetings  to  Mr.  Rubashkin’s  trial  counsel  before  the  trial,  when  they  could  have  invoked 
these  meetings  as  grounds  to  recuse  Judge  Reade.  A  Motion  for  a  New  Trial  was  filed 
promptly  after  these  documents  were  produced  to  Mr.  Rubaslikin’s  counsel. 

If  the  evidence  in  this  case  establishes  that  there  were  undisclosed  and  unrecorded  ex 
parte  meetings  between  a  judge  and  prosecutors  regarding  the  planning  of  a  raid  that  led 
to  criminal  prosecution  of  the  manager  of  the  raided  plant,  the  situation  would,  I  believe, 
be  comparable  to  that  which  led  you  to  take  the  courageous  step  of  terminating  the 
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prosecution  of  the  late  Senator  Ted  Stevens.  Both  situations  concern  prosecutorial 
misconduct  that  tlneatens  the  fairness  and  credibility  of  our  judicial  system. 

The  second  major  area  of  concern  that  I  believe  warrants  your  personal  attention  is  the 
use  (and  abuse)  of  the  federal  Sentencing  Guidelines  by  the  government  and  a  judge,  in 
order  to  anive  at  and  justify  an  outrageously  long  sentence  -  27  years  -  for  a  first-time, 
white  collar  defendant.  The  sentencing  judge  ignored  the  factors  prescribed  by  statute  and 
calculated  a  prison  term  based  entirely  on  an  erroneous  assertion  of  the  lending  bank’s 
“loss.”  This  so-called  “loss,”  which  was  a  major  factor  in  significantly  boosting  Mr. 
Rubashkin’s  sentence,  manifested  itself  only  after  the  meat  packing  plant  was  forced  into 
bankruptcy  following  the  government’s  raid  for  alleged  immigration  violations. 

Troubling  also,  is  the  fact  that  this  entire  prosecution  was  premised  initially  on  alleged 
immigration  law  violations;  but  in  fact  every  single  immigration  count  in  the  indictment 
was  dropped,  following  a  series  of  seven  superseding  indictments.  Moreover,  when  an 
Iowa  state  court  last  summer  tried  Mr.  Rubashkin  on  67  immigration-related  counts 
(down  from  9,1 13  misdemeanor  counts  that  he  knowingly  hired  under-age  illegal  workers 
at  the  plant),  he  was  acquitted  on  every  count. 

Returning  to  the  bankruptcy  proceedings  which  resulted  in  a  “loss”  to  the  bank,  during 
that  process  -  at  which  time  the  federal  government  essentially  controlled  the  assets  and 
disposition  of  the  Agriprocessors  plant  -  significant  restrictions  were  placed  on  the 
manner  in  which  the  assets  could  be  purchased.  This  was  how  the  government  was  able 
to  claim  a  significant  “loss”  to  the  bank;  a  calculation  readily  adopted  by  the  trial  judge. 

In  fact,  this  loss  would  not  have  occurred  had  the  government  not  drastically  and 
unnecessarily  restricted  the  eventual  sale  of  the  assets. 

There  are  other  problematic  aspects  of  the  maimer  in  which  Mr.  Rubashkin  was 
sentenced;  but  the  bottom  line,  Mr.  Attorney  General,  is  that  both  the  U.S.  Attorney’s 
office  and  the  federal  judge  were  able  to  manipulate  the  Guidelines  based  on 
circumstances  under  the  govermiient’s  control,  so  as  to  result  in  an  outrageously  long  and 
disparate  sentence  for  this  man. 

Like  you  and  many  other  Americans,  I  am  committed  to  see  that  justice  is  served  fairly 
for  all  who  come  before  our  courts;  this  is  one  of  the  primary  reasons  I  sit  as  a  member  of 
the  Committee  on  the  Judiciary.  In  the  vast  majority  of  cases,  defendants  are  afforded 
fair  process  and,  if  found  guilty,  are  sentenced  fairly.  But  this  is  not  always  true;  there  are 
cases  illustrating  that  injustices  occur  and  unfairly  disparate  sentences  sometimes 
imposed.  Unfortunately,  one  such  case  -  that  of  Sholom  Rubashkin  -  occurred  in  my 
own  state  of  Iowa. 

It  is  my  understanding  that  officials  at  the  Department  of  Justice  have  thus  far  turned  a 
deaf  ear  to  these  allegations;  even  to  the  extent  of  ignoring  a  letter  signed  by  six  of  your 
predecessor  Attorneys  General.  I  believe  you  to  be  a  man  committed  to  fairness  and 
justice,  and  that  you  would  neither  countenance  nor  practice  the  dismissive  attitude 


exhibited  by  others  at  the  Department,  wlien  asked  to  look  into  these  serious  allegations 
of  misconduct. 

I  therefore  respectfully  urge  you  to  formally  investigate  the  allegations  of  misconduct  in 
the  case  of  Sholom  Rubashkin. 


Sincerely  yours, 


Steve  King 
Member  of  Congress 
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January  25, 2011 


The  Honorable  Eric  H.  Holder,  Jr. 

Attorney  General 

United  States  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530-0001 

Dear  Attorney  General  Holder: 

I  am  writing  to  you  about  a  series  of  events  involving  the  Department  of  Justice  (DOJ), 
stemming  from  a  raid  on  the  Agriprocessors,  Inc.  plant  in  Postville,  Iowa,  on  May  12, 2008,  the 
subsequent  criminal  prosecution  of  Sholom  Rubashkin,  and  the  criminal  prosecutions  and 
deportations  of  undocumented  immigrants  seized  in  the  raid.  Various  reports  concerning  the 
conduct  of  DOJ  personnel  leading  up  to,  during,  and  following  the  raid  raise  serious  issues  of 
potential  misconduct  or  improper  Department  policy  that  I  believe  demand  your  careful  review, 
consideration,  and,  where  appropriate,  remedial  action.  As  the  Ranking  Democratic  Member  of 
the  Subcommittee  on  the  Constitution,  I  believe  it  is  important  that  the  Department  of  Justice 
respects  the  rights  of  persons  in  its  custody,  and  persons  accused  of  crimes. 

The  first  issue  involves  what  have  been  described  as  extensive  ex  parte  communications 
between  Chief  Judge  Linda  Reade  and  DOJ.  According  to  reports  and  court  papers,  Chief  Judge 
Reade  met  with  representatives  of  DOJ  and  Immigration  and  Customs  Enforcement  (ICE). 
Although  characterized  by  DOJ  as  merely  involving  “logistical  cooperation,”  these  contacts  were 
reportedly  extensive  and  involved  a  broad  range  of  matters.  I  have  been  informed  that  many  of 
the  details  of  these  ex  parte  communications  were  not  available  to  defense  counsel  in  the  trial  of 
Sholom  Rubashkin,  and  were  only  available  to  his  appellate  counsel  through  redacted  documents 
obtained  under  the  Freedom  of  Information  Act. 

I  am  concerned  by  the  allegation  that  DOJ  may  have  withheld  from  Mr.  Rubashkin  and 
his  attorneys  information  pertaining  to  these  contacts.  Professor  Stephen  Gillers  noted  in  his 
September  7, 2010  submission  to  the  United  Status  District  Court  for  the  Northern  District  of 
Iowa, 


I  conclude  that  U.S.  lawyers  violated  rules  governing  ex  parte  contact  with  the 
judge  who  presided  at  the  trial  of  Mr.  Rubashkin  and  in  failing  to  inform  Mr. 
Rubashkin’ s  defense  counsel  at  the  inception  of  the  criminal  proceeding  against 
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Mr.  Rubashkin  or,  at  the  latest,  before  the  deadline  for  filing  a  motion  to  recuse, 
of  the  number  of,  and  the  substance  of  communications  in,  the  ex  parte  pretrial 
contacts  with  the  judge  prior  to  the  raid  on  Agriprocessors  .... 

The  ethical  prohibition  against  ex  parte  communications,  as  applied  in  criminal 
cases,  and  the  prosecutorial  disclosure  duty,  under  both  professional  conduct  rules 
and  Brady,  build  on  that  constitutional  mandate  and  are  required  by  it.  Just  as  a 
prosecutor  cannot  ethically  or  constitutionally  conceal  information  that  will 
impeach  the  credibility  of  a  government  witness,  neither  can  she  conceal 
information  that  provides  the  defense  with  a  basis  to  argue  that  his  constitutional 
and  statutory  rights  to  the  fact  and  appearance  of  disinterested  justice  are 
compromised. 

In  the  past  you  have  reviewed  serious  allegations  of  prosecutorial  misconduct, 
especially  when  it  involved  the  withholding  from  defendants  information  pertinent  to 
their  defense,  as  was  the  case  with  the  prosecution  of  Senator  Ted  Stevens.  I  believe  that 
these  allegations  are  sufficiently  serious  to  warrant  your  review. 

The  second  issue  involves  the  conduct  of  the  raid,  and  the  handling  of  the  cases  of 
the  undocumented  immigrants  seized  in  that  raid. 

The  ex  parte  communications  with  Judge  Reade  in  question  were  apparently  initiated  by 
DOJ  as  part  of  the  planning  of  a  raid  by  DOJ  and  ICE  on  the  Agriprocessors  plant  during  which 
389  imdocumented  immigrants  working  at  the  plant  were  taken  into  custody. 

As  a  result  of  the  meetings,  arrangements  were  made  to  move  some  of  the  court’s  judges 
and  other  personnel  to  the  National  Cattle  Congress  in  Waterloo,  Iowa,  to  facilitate  the 
processing  of  undocumented  immigrants  taken  into  custody. 

Details  of  the  process,  as  uncovered  at  a  July  24, 2008  hearing  by  the  House  Judiciary 
Committee’s  Subcommittee  on  Immigration,  Citizenship,  Refugees,  Border  Security,  and 
International  Law,  are  deeply  troubling.  As  part  of  this  process,  individuals  detained  were 
reportedly  rushed  though  a  criminal  proceeding  in  which,  as  part  of  a  plea  agreement,  they  had  to 
waive  their  rights  to  an  administrative  removal  hearing,  regardless  of  whether  they  may  have  had 
a  right  to  valid  immigration  relief,  such  as  asylum,  a  claim  under  the  Violence  Against  Women 
Act,  or  approved  family-  or  employment-based  immigrant  petitions. 
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Instead  of  placing  these  individuals  into  the  normal  administrative  removal  proceedings, 
302  of  the  389  workers  arrested  were  criminally  charged  with  identity  theft,  use  of  a  false  ID 
and/or  Social  Security  number,  and  illegally  reentering  the  United  States  following  deportation. 
They  were  told  that  they  faced  a  minimum  of  two  years  in  prison,  but  were  offered  a  uniform 
plea  agreement  in  which  the  government  would  withdraw  the  heavier  charge  of 
aggravated  identity  theft,  the  defendants  would  serve  five  months  in  jail,  receive  three  years  of 
supervised  release,  and  be  deported  without  a  hearing. 

According  to  testimony  presented  by  Deborah  Rhodes,  Senior  Associate  Deputy  Attorney 
General,  at  the  July  24, 2008  hearing,  “[djefendants  who  were  charged  with  the  same  offense  and 
offered  the  same  plea  agreement  typically  were  arranged  in  groups  of  10.”  She  further  testified 
that  “271  defendants  were  sentenced  to  five  months  in  prison  and  three  years  of  supervised 
release  ....  Two  defendants  were  sentenced  to  12  months  and  a  day  in  prison  and  three  years  of 
supervised  release  . . . .”  These  cases  were  disposed  of  within  1 0  days.  Only  1 8  criminal  defense 
lawyers  were  appointed  by  the  federal  court  to  represent  hundreds  of  defendants;  every  attorney 
represented  17  defendants  on  average. 

The  third  issue  involves  statements  made  by  United  States  Attorney  Stephanie  Rose  in  an 
interview  published  in  the  December  27, 2010  issue  of  the  Gazette.  In  that  interview,  Ms.  Rose 
states  that  “[t]he  goal  of  this  case  was  to  prevent  future  crimes  like  this,  as  well  as  to  punish 
Rubashkin  . . .  This  case  was  important  for  those  that  are  taking  advantage  of  and  employing 
illegal  immigrants  but  all  of  that  got  lost  with  this  other  stuff.  We  are  hoping  the  appeal  process 
will  correct  some  of  that.”  I  do  not  believe  that  either  the  law  or  Department  policy  permit  an 
individual  to  be  sentenced  for  an  offence  that  was  neither  charged  nor  decided  by  the  jury. 

The  final  issue  involves  the  position  reportedly  taken  by  DOJ  at  Mr.  Rubashkin’ s  bail 
hearing.  It  has  been  reported  that  the  government  opposed  bail  stating  that  Mr.  Rubashkin  was  a 
fli^t  risk  solely  because,  as  a  Jew,  he  was  eligible  for  Israeli  citizenship  under  that  country’s 
Law  of  Return.  I  hope  that  it  is  not  the  position  of  the  Department  of  Justice  that  a  defendant’s 
religion,  in  the  absence  of  any  other  evidence,  would  make  him  ineligible  for  bail.  Please  let  me 
know  the  Department’s  position  on  the  role  of  religion  in  bail  proceedings,  and  what  steps  you 
are  taking  to  ensure  that  defendants  are  treated  fairly  in  our  courts  regardless  of  their  religion. 


The  Honorable  Eric  H.  Holder,  Jr. 

January  25,  2011 
Page  Four 

While  the  facts  of  these  cases,  and  the  ultimate  disposition  of  important  questions  of  law, 
are  more  appropriately  considered  by  the  federal  courts,  there  are  serious  issues  of  DOJ  policy, 
and  prosecutorial  conduct  arising  from  these  cases  that  are  appropriate  for  your  review.  I  urge 
you  to  examine  these  questions  and  let  me  know  how  you  intend  to  handle  the  serious  issues 
raised  by  these  cases. 

Thank  you  for  your  attention  to  this  matter. 


Sincerely, 


Jerrold  Nadler 
Ranking  Member 
Subcommittee  on  the  Constitution 


RICHARD  E.  NEAL 
•Second  District,  Massachusetts 


AT-LARGE  WHIP 


COMMITTEE  ON  WAYS  AND  MEANS 
CHAIRMAN, 

SUBCOMMITTEE  ON  SELECT 
REVENUE  MEASURES 

CHAIRMAN,  FRIENDS  OF  IRELAND 


0f  ^jjr£Sjmtattuea 
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November  4,  2010 


The  Honorable  Eric  Holdar 
Attorney  General  of  the  United  States 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530-0001 

IN  RE:  US  V.  Rubashkin,  Case  No.  2:08-cr-01324-LRR  (ND  lA) 

Dear  Attorney  General  Holder: 

I  write  to  you  today  to  voice  my  concern  over  the  sentencing  of  Mr.  Sholom  Rubashkin 
in  November  2009.  As  you  are  now  aware,  several  former  Attorney’s  General  and  U.S. 
Attorney’s  have  voiced  their  displeasure  with  the  procedures  leading  to  the  sentencing  of 
Mr.  Rubashkin.  After  a  full  read  of  the  facts,  the  outcome  of  this  matter  is  quite 
troublesome. 


The  integrity  of  our  judges,  prosecutors  and  investigators  are  the  cornerstone  of  the 
American  legal  system.  Transparency  of  such  cases,  more  specifically  the  Rubashkin 
case,  is  integral  to  the  American  public’s  belief  in  the  judicial  process.  Should  cases  such 
as  this  be  left  to  stand,  without  inquiry,  wordd  be  devastating  to  both  our  legal  system  and 
the  trust  the  pubhc  places  in  the  ofiScials  it  puts  in  place  to  impartially  administrate  the 
law. 


I  ask  that  you  gi  ve  full  and  fair  consideration  to  tlie  misconduct  that  occurred  between  the 
prosecutors  and  the  presiding  judge  in  this  case.  It  calls  into  question  the  conduct  of  many 
actors,  without  whose  direct  influence,  would  have  resulted  in  a  vastly  different  outcome 
for  Mr.  Rubashkin.  Please  keep  me  informed  of  any  developments  in  this  matter.  I  look 
forward  to  your  reply. 


2208  Rayburn  House  Office  Building 
Washington,  DC  20515 
(202)  225-5601 


300  State  Street 
Suite  200 

Springfield,  MA  01105 
(413)  785-0325 


2  Congress  Street 
Post  Office  Building 
Milford,  MA  01757 
(508)  634-8198 
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TOM  McCLINTOCK 
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November  29, 2010 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  NW 
Suite  5111 

Washington,  D.C.  20530 

RE:  U.S.  V.  Rubashkin.  Case  No.  2:08-cr-01324-LRR 
Dear  Attorney  General  Holder: 

I  vvrite  regarding  the  case  of  Sholom  Rubashkin,  whose  kosher  meatpacking  plant, 
Agriprocessors,  was  raided  by  federal  agents  in  May  2008,  and  who  was  subsequently  convicted 
of  a  number  of  federal  crimes  in  November  2009. 

A  group  of  constituents,  whom  I  trust  and  respect,  recently  brought  this  case  to  my  attention  md 
expressed  concerns  regarding  allegations  of  misconduct  by  federal  authorities  in  the  prosecution 
of  this  case.  Specifically,  they  are  seeking  assurance  that  the  judge  in  this  case  was  absolutely 
impartial  and  had  no  unauthorized  or  inappropriate  contact  with  federal  investigators  or 
prosecutors  before,  during,  or  after  the  trial. 

While  I  have  no  personal  knowledge  of  the  facts  of  this  case,  I  respectfully  request  that  the 
Justice  Department  thoroughly  investigate  the  allegations  of  judicial  misconduct  surrounding  this 
case  and  make  public  the  result  of  that  investigation.  A  thorough  investigation  of  this  matter  is 
essential  to  maintaining  the  public’s  full  trust  in  the  efficacy  and  fairness  of  our  judicial  system. 

I  look  forward  to  hearing  from  the  Justice  Department  regarding  the  initiation  and  progress  of 
this  investigation. 

Thank  you  for  your  time  and  attention. 


Sincerely, 


dlM-iUS 


Tom  McClintock 


TOM  MARINO 

10th  District,  Pennsylvania 
COMMITTEE  ON  THE  JUDICIARY 
COMMITTEE  ON  HOMELAND  SECURITY 
COMMITTEE  ON  FOREIGN  AFFAIRS 
www.marino. house.gov 
www.facebook.com/CongressmanMarino 
www.youtube.com/RepMarino 
http://twitter.com/RepTomMarino 

The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue,  N W  Suite  5111 
Washington,  D.C.  20530 

IN  RE:  U.S.  V.  Rabshkin.  CiviLAftion  No.  2:08-CR-1324  LLR 
Dear  Attorney  General  Holder: 
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WASHINGTON  OFFICE: 

410  Cannon  House  Office  Building 
Washington,  DC  20515 
(202) 225-3731 


CONSTITUENT  SERVICE  CENTERS: 
1020  Commerce  Park  Drive,  Suite  1A 
Williamsport,  PA  17701 
(570) 322-3961 


181  West  Tioga  Street,  Suite  2 
Tunkhannock,  pa  18657 
(570)  836-8020 


106  Arch  Street 
SUNBURY,  PA  17801 
(570) 988-7801 


Today  1  write  to  you  to  ask  that  you  review  the  case  surrounding  Sholom  Rubaskin,  who  was 
found  guilty  of  bank  fraud  over  one  year  ago.  Although  1  have  not  had  the  opportunity  to  review 
the  entirety  of  the  case,  as  a  former  U.S.  Attorney  and  a  Member  of  the  House  Judiciary 
Committee,  the  facts  that  have  been  brought  to  my  attention  have  raised  some  serious  questions. 

As  you  may  know,  Sholom  Rubaskin  was  arrested  in  DOJ  raid  on  the  Agriprocessors,  Inc.,  a 
kosher  meat  packing  plant,  in  Iowa  in  May  of  2008.  The  immigration  charges  on  which  he  was 
initially  arrested  were  dropped;  however  he  was  eventually  tried  and  convicted  on  bank  fraud 
and  various  other  white  collar  crimes.  Mr.  Rubaskin  was  sentenced  to  27  years  in  prison — a 
sentence  even  longer  than  the  prosecution  had  requested. 

Also  brought  to  my  attention,  were  allegations  of  misconduct  on  behalf  of  Chief  Judge  Linda 
Reade  and  the  DOJ.  It  is  my  understanding  that  there  was  an  alleged  ex  parte  communications 
between  Judge  Reade  and  members  of  the  DOJ  and  the  Immigration  and  Customs  Enforcement 
(ICE).  According  to  the  information  that  was  brought  to  my  attention,  the  details  of  these 
communications  were  not  available  to  Mr.  Rubaskins’  defense  counsel  during  his  trial,  and  his 
appellate  counsel  was  only  able  to  obtain  redacted  documents  through  a  Freedom  of  Information 
Act  request. 


Like  you,  1  am  committed  to  seeing  that  justice  is  fairly  served  for  all  in  the  court  system. 
Therefore,  1  respectfully  request  that  you  review  the  case  of  Mr.  Rubaskin.  Please  feel  free  to 
contact  me  if  you  have  any  questions  or  need  any  further  information.  Thank  you. 


Sincerely, 


Tom  Marino 
Member  of  Congress 


CAROLYN  B.  MALONEY 
14th  District,  New  York 
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March  31,  2011 


The  Honorable  Eric  H.  Holder,  Jr. 
Attorney  General 

United  States  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530-0001 


Dear  Attorney  General  Holder: 

I  write  regarding  the  case  of  U.S.  v.  Rubashkin  (Case  No.  2:08-cr-01324-LRR).  I  have  recently 
heard  from  a  number  of  my  constituents  who  have  expressed  concerns  about  the  handling  of 
this  case  by  the  Honorable  Linda  R.  Reade,  Chief  Judge  of  the  United  States  District  Court  in  the 
Northern  District  of  Iowa. 

As  you  may  know,  Mr.  Sholom  Rubashkin  is  the  former  CEO  of  Agriprocessors  in  Postville,  Iowa. 
Agri processors  was  the  largest  kosher  meat  packing  and  slaughterhouse  in  the  United  States. 
My  constituents'  concerns  center  around  Judge  Reade's  alleged  previous  involvement  in  the 
planning  of  the  May  2008  raid  that  led  to  Mr.  Rubashkin's  arrest.  Mr.  Rubashkin  was  found 
guilty  in  November  2009  of  86  accounts  of  financial  fraud  including  bank  fraud,  mail  and  wire 
fraud  and  money  laundering.  In  June  2010,  he  was  sentenced  to  serve  27  years  in  prison, 
where  he  remains,  in  Otisville,  New  York.  In  January  2011  his  lawyers  filed  an  appeal  for  a  new 
trial  with  the  8*^  Circuit  Court  of  Appeals  in  St.  Louis. 

Thank  you  for  your  attention  to  this  matter. 

Please  review  and  advise  me  as  to  your  conclusions,  consistent  with  all  applicable  rules  and 
regulations. 
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BILL  PASCRELL,  JR. 
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November  1,  2010 

The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave  N.W. 

Suite  51 11 

Washington,  D.C.  20530 

RE:  U.S.  V.  Rubashkin,  Case  No.  2:08-cr-01324-LRR  (N.D.  lA) 


Dear  Attorney  General  Holder: 

I  am  writing  you  because  allegations  of  impropriety  in  the  case  of  Sholom  Rubashkin 
(U.S.  V.  Rubashkin)  have  been  brought  to  my  attention  and  I  would  encourage  your  office 
to  investigate  this  case. 

Mr.  Rubashkin  is  the  fonner  executive  officer  of  Agriprocessors,  a  now-bankrupt 
slaughterhouse  and  meat  packing  plant  in  Postville,  Iowa.  He  was  indicted  in  U.S. 
District  Court  for  the  Northern  District  of  Iowa  on  federal  charges  of  harboring  illegal 
immigrants,  abetting  aggravated  identity  theft,  and  separate  counts  of  federal  bank  fraud. 
While  the  immigration-related  charges  were  dismissed,  Mr.  Rubashkin  was  found  guilty 
on  the  bank  fraud  charges  and  related  white-collar  crime  charges. 

My  concerns  arise  out  of  two  allegations  that  have  come  to  light  since  Mr.  Rubashkin’s 
imprisonment.  First,  Mr.  Rubashkin  was  given  a  27  year  sentence,  which  is  effectively  a 
life  sentence  for  a  5 1  year-old  man.  This  sentence  seems  overly  harsh  as  compared  to 
other  similarly  situated  non-violent  first-time  offenders.  Multiple  former  U.S  Attorneys, 
senior  Justice  Department  officials  and  a  former  U.S.  Attorney  General  agreed  that  this 
sentence  was  disproportionately  long.  They  proceeded  to  write  Judge  Reade  a  letter 
stating  that  this  sentence  should  be  re-examined  because  it  was  based  on  an  incorrect 
interpretation  of  the  sentencing  guidelines. 

Also  concerning  are  the  allegation  that  have  come  to  light  that  Judge  Reade  had  ex  parte 
communications  with  the  U.S.  Attorneys  prosecuting  this  case,  prior  to  the  raid  on 
Agriprocessors.  If  ex  parte  communications  occurred,  and  were  not  disclosed  to  the 
defendant,  there  may  have  been  a  miscarriage  of  justice. 


Our  judicial  system  is  based  on  the  notion  that  all  defendants  are  given  a  fair  trial,  with 
transparency  and  accountability  to  ensure  evenhandedness.  Your  office  has  consistently 
upheld  those  high  standards.  Examining  this  case,  I  believe  that  the  allegations  of  harsh 
sentencing  of  Mr.  Rubashkin,  and  the  troubling  information  about  non-disclosed  ex  parte 
communications,  has  created  enough  concern  to  warrant  an  investigation  by  the 
Department  of  Justice. 


Thank  you  for  your  consideration  of  my  request. 
Sincerely,  ^ 


Bill  Pascrell,  Jr. 
Member  of  Congress 


Pelnat 

^^nuicraitE 


August  14,  2017 


Mr.  Gary  Apfel,  Esq. 

Pepper  Hamilton  LLP 

350  South  Grand  Avenue,  Suite  3400 

Los  Angeles,  California  90071 

Dear  Mr.  Apfel: 

Thank  you  for  reaching  out  to  my  office  regarding  the  case  of  Sholom  Rubashkin.  In  recognition 
of  the  severity  of  Mr.  Rubashkin’ s  prison  sentence,  I  am  writing  to  strongly  support  a 
commutation  to  the  time  already  served.  In  doing  so,  I  join  scores  of  leaders  -  Attorneys 
General,  Deputy  Attorneys  General,  United  States  Attorneys,  federal  appellate  and  district  court 
judges,  law  enforcement  officials,  and  legal  scholars.  Their  letters  are  attached. 

In  addition  to  questions  arising  from  Mr.  Rubashkin’ s  conviction  and  sentencing  process,  there  is 
also  the  issue  of  the  extreme  sentencing  disparity  among  defendants  convicted  of  similar  crimes 
where  they  received  far  less  time  than  he  did.  By  any  equitable  measure, 

Mr.  Rubashkin’ s  sentence  is  unduly  harsh  and  does  not  meet  the  goals  of  our  criminal  justice 
system. 

Because  of  the  severity  and  injustice  of  Mr.  Rubashkin’ s  prison  sentence,  I  have  studied  this 
issue  carefully  and  therefore  strongly  reiterate  my  support  for  the  commutation  of  his  sentence  to 
time  served. 

I  hope  that  Mr.  Rubashkin  will  soon  be  reunited  with  his  family.  Thank  you. 


NANCY  PELOSr 
House  Democratic  Leader 


TED  POE 
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November  3,  2010 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  NW  Suite  5111 
Washington,  DC  20530 

IN  RE:  U.S.  V.  Rubashkin.  Cast  No.  2:08-cr-01324-LRR  tNDlAl 
Dear  Attorney  General  Holder; 

I  w'rite  to  you  today  to  ask  that  you  examine  the  Federal  criminal  case  against  Sholom  Rubaskin. 
While  I  am  not  privy  to  all  of  the  details  of  the  case,  the  facts  that  have  been  brought  to  my  attention  from 
my  constituents  are  very  troubling.  At  the  very  least,  I  would  ask  that  you  look  at  these  facts,  and  that 
you  personally  review  the  cast  to  ensure  that  justice  is  being  served. 

As  you  may  know,  the  case  against  Sholom  Rubaskin  began  when  his  kosher  meat  packing  plant 
in  Postville,  Iowa  was  raided  by  federal  agents  in  May  2008.  Mr.  Rubaskin  was  initially  arrested  on 
immigration  violations,  although  these  charges  were  eventually  dropped.  Ultimately  he  was  tried,  and 
found  guilty,  of  bank  fraud  and  other  white  collar  crimes.  Mr.  Rubaskin  was  sentenced  to  27  years  in  jail 
for  these  crimes.  This  sentence  was  one  year  longer  than  the  government  recommended.  For  a  51-year 
old  man,  this  sentence  means  that  Mr.  Rubaskin  will  spend  the  majority  of  his  remaining  life  in  prison  for 
non-violent,  white  collar  crimes. 

Additionally,  there  are  serious  allegations  of  misconduct  by  the  Judge  and  the  U.S.  Attorney’s  in 
this  case.  It  is  my  understanding  that  the  Judge  who  handled  the  case  had  detailed  discussions  with  the 
United  States  Attorney  and  immigration  officials  who  participated  in  the  raid  in  the  six  months  before  the 
raid  took  place.  These  discussions  were  not  disclosed  during  the  Rubaskin  trial.  These  facts  were  not 
discovered  until  after  he  was  sentenced  through  a  FOIA  request  made  by  his  Attorney. 

So  far,  all  requests  for  inquiiy  to  the  Department  of  Justice  related  to  the  case  have  been  referred 
to  the  U.S.  Attorney’s  office  for  the  Northern  District  of  Iowa,  the  very  office  that  allegedly  took  part  in 
ex-parte  meetings  before  the  raid.  In  order  to  ensure  that  justice  is  being  served,  I  request  that  you  launch 
an  inquiry  into  the  sentencing  of  Mr.  Rubaskin,  and  the  ex-parte  communications  that  occurred  between 
the  Judge  and  the  government  authorities  who  planned  and  participated  in  the  raid. 

1  would  appreciate  you  keeping  me  informed  as  to  your  action  on  this  matter. 


Sincerely, 


TED  POE 


Member  of  Congress 


Harris  &  Liberty  County  Office 
1801  Kingwood  Drive.  Suite  240 
Kinuwood.  TX  77339 
Phcmme-  12011446  0242 
t’AX  12811446-0252 
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The  Honorable  Eric  Holder 
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Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue,  N.W.,  Suite  5111 
Washington,  D.C.  20530 

Dear  Attorney  General  Holder: 

I  am  writing  to  call  to  your  attention  the  case  of  Sholom  Rubashkin  and  some  of  the 
problematic  circumstances  surrounding  it.  Mr.  Rubashkin  is  the  fonuer  manager  of  the 
Agriprocessors  kosher  meatpacking  plant  in  Postville,  Iowa  which  was  raided  by  federal  agents 
in  May  2008.  In  November  2009,  Mr.  Rubashkin  was  sentenced  to  27  years  of  prison  by  Judge 
Linda  Reade  after  being  convicted  of  86  counts  of  financial  fi-aud. 

Since  the  Department  of  Justice  has  been  under  your  tenure,  you  have  demonstrated  a 
strong  commitment  to  fairness  and  transparency,  which  I  commend.  However,  I  am  concerned 
about  questions  that  have  arisen  regarding  the  handling  of  this  case.  I  have  read  that  prior  to  the 
raid  on  the  Agriprocessors  plant,  several  federal  agents  who  would  subsequently  take  part  on  the 
raid  had  apparently  improper  communication  with  Judge  Reade.  It  has  been  reported  that  this 
information  was  not  disclosed  to  defense  attorneys  and  they  only  learned  about  it  from  a  FOIA 
inquiry  after  the  sentence  had  already  been  delivered.  While  this  might  have  been  a  routine  and 
innocuous  meeting,  the  fact  that  it  was  hidden  creates  the  implication  of  impropriety. 

I  agree  that  in  regards  to  immigration  enforcement,  we  should  be  prosecuting 
unscrupulous  employers  who  hire  undocumented  immigrants  and  not  the  immigrants  themselves. 
If  Mr.  Rubashkin  was  guilty  violating  immigration  law,  he  should  have  been  punished  to  the  full 
extent  of  the  law.  However,  none  of  Mr.  Rubashkin’s  charges  were  immigration-based.  Whether 
or  not  Mr.  Rubaslikin’s  financial  transgressions  merit  the  sentence  he  received,  the  dubious 
actions  between  federal  agents  and  the  presiding  judge  certainly  merit  a  close  investigation. 

It  is  imperative  to  strengthen  transparency  and  fairness  in  our  judicial  system.  The 
questionable  actions  that  took  place  in  this  case  have  cast  aspersions  on  the  decision  and  deserve 
a  thorough  and  careful  investigation.  I  look  forward  to  your  reply  and  working  together  on  this 
matter. 


Yours  truly. 
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December  13,  2010 


Mike  Quigley 

Congress  of  the  United  states 
5th  District,  Illinois 
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The  Honorable  Eric  H.  Holder,  Jr. 

Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530 

Dear  Attorney  General  Holder; 

I  am  writing  to  echo  the  concerns  of  many  former  Attorney  Generals,  US  Attorneys,  and  senior 
Justice  Department  officials  regarding  the  questionable  circumstances  surrounding  the  criminal 
prosecution  and  conviction  of  Sholom  Rubashkin,  the  former  manager  of  the  Agriprocessors,  the 
largest  kosher  meatpacking  plant  in  the  United  States. 

My  concerns  arise  from  case  documents  that  suggest  improper  ex-parte  communications. 
Documents  indicate  that  the  federal  judge  assigned  to  the  case-the  Honorable  Linda  Reade  of  the 
Northern  District  of  lowa-was  repeatedly  consulted  by  officials  from  the  U.S.  Attorney’s  Office 
during  the  months  leading  up  to  the  raid  on  the  kosher  meatpacking  plant,  and  further,  that  she 
offered  to  “help  in  any  way  possible”  with  preparations  for  the  raid.  If  these  contacts  were  in 
fact  hidden  from  the  defendant,  the  defendant  would  have  been  prevented  from  making  a  motion 
for  recusal,  giving  rise  to  serious  due  process  concerns  and  tainting  the  ultimate  decision  of  the 
case. 

Additionally,  some  judicial  observers  have  posited  that  Mr.  Rubashkin’s  sentence  was  excessive 
for  the  crimes  committed. 

I  know  that  you  are  deeply  committed  to  ensuring  that  all  federal  prosecutions  are  conducted  in  a 
fair  and  even-handed  manner.  Therefore,  I  request  that  you  formally  inquire  into  the 
adjudication  of  Mr.  Rubashkin’s  case  and  the  possible  occurrence  of  judicial  improprieties.  I 
urge  you  to  give  these  concerns  your  full  and  fair  consideration. 

Please  keep  me  informed  of  developments  in  this  matter.  I  look  forward  to  your  reply. 


Member  of  Congress 


Quigley.House.Gov 


TOM  REED 

29th  District,  New  York 


1037  Longworth  House  Office  Building 
Washington,  DC  2051 5^3229 
i202) 225-3161 
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The  Honorable  Eric  H.  Holder  Jr. 

Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  NW 
Washington  DC  20530 

Dear  Attorney  General  Holder, 


I  write  to  you  because  concerns  have  been  presented  to  me  regarding  judicial  action  in  the  case 
of  U.S.  V.  Rubashkin.  (Case  No.  2:08-cr-01324-LRR)  There  have  been  concerns  presented  to  me 
regarding  the  actions  of  the  presiding  judge  in  the  trial  for  that  case.  Anyone  who  is  guilty  of  the  severe 
charges  that  Mr.  Rubashkin  was  convicted  of  should  be  punished  accordingly  and  to  the  full  extent  of 
the  law.  My  concern  is  only  that  the  trial  at  which  he  was  convicted  was  a  fair  one.  The  concern  that  has 
been  presented  to  me  is  that  the  presiding  judge  had  inappropriate  knowledge  and  participation  in  the 
planning  for  the  law  enforcement  raid  during  which  much  of  the  evidence  for  the  subsequent  trial  was 
collected.  One  might  worry  that  this  knowledge  might  influence  the  judge  at  the  later  trial. 

I  know  that  you  as  Attorney  General  are  as  concerned  as  I  am  with  the  fairness  of  the 
proceedings  in  federal  court  and  I  know  that  you  work  every  day  to  uphold  that  fairness.  I  do  not 
request  any  leniency  for  Mr.  Rubashkin.  All  I  ask  is  that  your  office  assures  that  the  trial  was  fair.  If  in  you 
determination  it  was  fair  then  so  be  it,  justice  has  been  done.  If  it  was  not  we  as  a  lawful  society  need  to 
make  things  right  through  a  fair  trial,  the  results  of  which  should  then  stand  no  matter  the  verdict.  I  am 
confident  that  you  will  make  the  just  determination  in  this  case  based  on  the  facts  which  you  have  at 
hand,  which  are  far  greater  than  those  I  am  privy  to. 
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February  2,  20 1 1 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  N W  Suite  5111 
Washington,  DC  20530 

IN  RE:  U.S.  V.  Rubashkin.  Case  No.  2:08-cr-01324-LRR  (ND  LAI 

Dear  Attorney  General  Holder: 

I  am  writing  to  ask  that  you  examine  the  Federal  criminal  case  against  Sholom  Rubashkin,  who  was  found  guilty 
in  November  2009  of  86  counts  of  bank  fraud  and  related  charges  in  the  U.S.  District  Court  for  the  Northern 
District  of  Iowa.  While  I  am  not  privy  to  all  of  the  details  of  the  case,  I  am  troubled  by  some  details  that 
indicate  abuses  in  the  federal  judicial  system. 

First,  it  is  my  understanding  that  the  Judge  who  handled  the  case  engaged  in  detailed  discussions  with  both 
prosecutors  from  the  United  States  Attorney’s  office  and  law  enforcement  officials  several  months  preceding 
the  May  2008  raid  on  Mr.  Rubashkin’s  kosher  meat  packing  plant  in  Postville,  Iowa.  Neither  the  Judge  nor 
the  U.S.  Attorney’s  office  disclosed  these  meetings  to  Mr.  Rubashkin’s  counsel  before  the  trial,  preventing 
his  attorneys  from  invoking  these  meetings  as  grounds  for  recusal  of  the  Judge.  These  facts  were  not 
discovered  until  a  FOIA  request  was  made  by  his  Attorney  after  Mr.  Rubashkin  was  sentenced. 

Also  troubling  is  the  fact  that  the  entire  prosecution  was  premised  initially  on  alleged  immigration  law 
violations;  however,  every  single  immigration  count  in  the  indictment  was  dropped.  Ultimately,  Mr. 
Rubashkin  was  tried,  and  found  guilty,  of  bank  fraud  and  other  white  collar  crimes.  He  was  sentenced  to  27 
years  in  jail  -  a  harsher  sentence  than  the  US  Attorney  recommended. 

Both  situations  concern  prosecutorial  misconduct  that  threatens  the  fairness  and  credibility  of  our  judicial 
system.  Thus  far,  all  requests  for  inquiry  to  the  Department  of  Justice  have  been  referred  to  the  U.S. 
Attorney’s  office  for  the  Northern  District  of  Iowa  -  the  office  that  allegedly  took  part  in  meetings  before  the 
raid. 

In  order  to  ensure  justice  is  being  served,  I  respectfully  request  that  you  formally  inquire  into  these  matters 
and  take  corrective  action  if — at  the  conclusion  of  a  full  inquiry  of  his  sentencing — it  appears  that  abuses 
have  been  committed. 


Sincerely, 


Thomas  J.  Rooney 
Member  of  Congress 
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November  9, 2010 


The  Honorable  Eric  H.  Holder,  Jr. 

Attorney  General 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530 

Dear  Attorney  General  Holder: 

I  am  writing  to  call  your  attention  to  concerns  raised  by  several  of  my  constituents 
regarding  the  recent  prosecution  and  conviction  of  Sholom  Rubashkin,  a  former  Chief  Executive 
Officer  of  the  defunct  Agriprocessors,  the  largest  kosher  meatpacking  plant  in  the  United  States. 
In  November  2009,  after  being  convicted  of  financial  fraud,  Mr.  Rubashkin  was  sentenced  to 
prison  by  Judge  Linda  Reade.  I  have  enclosed  correspondence  signed  by  seven  Rabbis  in  my 
district  urging  the  Justice  Department  to  initiate  an  inquiry  into  this  matter. 

I  have  enclosed  additional  background  materials  provided  by  my  constituents, 
summarizing  the  federal  investigation  of  Agriprocessesors  and  the  arrest,  indictment,  trial  and 
conviction  of  Shalom  Rubashkin.  As  the  enclosed  documents  indicate,  the  undersigned  Rabbis 
believe  that  the  Justice  Department  should  initiate  an  inquiry  into  the  circumstances  surrounding 
the  conviction  of  Mr.  Rubashkin. 

I  trust  that  you  will  evaluate  whether  the  decisions  made  by  judges  and  prosecutors  are 
worthy  of  an  investigation  by  your  department.  I  urge  you  to  give  such  concerns  your  full  and 
fair  consideration.  Please  keep  me  informed  of  developments  in  this  matter.  I  look  forward  to 
your  reply. 


Sincerely, 


P.  Sarbanes 
Member  of  Congress 
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December  1,  2010 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue  NW,  Suite  5111 
Washington,  D.C.  20530 


Re:  U.  S.  v.  Rubashkin.  Case  No.  2:08-cr-01324-LRR  tN.D.  lA^ 


Dear  Attorney  General  Holder; 

I  know  that  you  have  received  a  number  of  letters  from  my  colleagues  raising 
concerns  about  the  above  case,  concerning  Sholom  Rubashkin.  I  would  like  to  join  them 
in  encouraging  you  to  look  into  this  case. 

Mr.  Rubashkin,  who  served  as  vice  president  of  the  Agriprocessors  meat 
processing  plant  in  Postville,  Iowa,  was  convicted  of  bank  fraud  and  related  charges 
following  the  May  2008  raid  on  the  Agriprocessors  plant  by  federal  authorities. 
Subsequently,  Mr.  Rubashkin  was  sentenced  to  27  years  in  prison. 

While  I  fully  understand  the  seriousness  of  the  charges  themselves,  I  share  my 
colleagues’  concern  about  the  length  of  the  sentence  and  the  involvement  of  the  judge  in 
the  raid  on  Agriprocessors. 

I  have  been  told  that,  following  a  lawsuit  for  Freedom  of  Information  Act 
information,  it  has  been  discovered  that  the  judge  who  presided  over  the  case.  Judge 
Linda  Reade,  was  herself  involved  in  the  planning  of  the  raid  and  had  “weekly”  ex-parte 
meetings  with  the  prosecutors  and  federal  ICE  agents  prior  to  the  raid.  Moreover, 
according  to  those  reports,  she  and  the  prosecutors  did  not  disclose  any  of  these  meetings 
and  her  participation  to  the  defense  lawyers,  as  required  by  law. 

Additionally,  she  sentenced  Mr.  Rubashkin  to  27  years  in  prison,  two  years  longer 
than  the  sentence  recommended  by  the  prosecutors.  Some  judicial  experts  have 
suggested  that  this  sentence  is  too  long  and  disproportionate  to  the  crimes  of  which  Mr. 
Rubashkin  was  convicted. 
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The  Honorable  Eric  Holder 
December  1,  2010 
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I  join  my  colleagues  in  asking  that  you  give  every  consideration  to  investigating 
the  allegations  about  this  case  and  the  above  issues,  in  keeping  with  applicable  laws,  rules 
and  regulations.  Thank  you  for  your  consideration. 

Sincerely,  » 


7T 

/  /Jan  Schakowsky 
Lx  Member  of  Congress 
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December  23, 2010 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Avenue  NW 
Suite  Sill 

Washington,  D.C.  20530 
Dear  Attorney  General  Holder; 

I  write  to  call  your  attention  to  the  case  of  U.S.  v.  Rubashkin  (Case  No.  2:08-cr-01324-LRR).  As 
you  may  know,  the  defendant,  Sholom  Rubashkin,  was  the  chief  executive  officer  of 
Agriprocessors,  a  kosher  meatpacking  company  located  in  Postville,  Iowa.  Mr.  Rubashkin  was 
arrested  after  an  immigration  raid  on  the  plant  in  May  2008.  He  was  subsequently  convicted  on 
86  counts  of  financial  fraud  and  sentenced  to  27  years  in  prison.  A  number  of  my  constituents 
have  expressed  concern  about  serious  allegations  of  judicial  misconduct  and  unfair  sentencing  in 
this  case.  1  respectfully  request  that  you  carefully  review  these  allegations  and  take  appropriate 
action  to  ensure  that  justice  is  served. 

1  understand  that  documents  produced  as  a  result  of  a  Freedom  of  Information  Act  request  by 
Mr.  Rubashkin' s  defense  attorneys  suggest  that  the  presiding  federal  judge,  Linda  Reade, 
participated  in  impermissible  ex  parte  communications  with  prosecutors.  Defense  attorneys 
claim  that  Judge  Readers  involvement  in  preparations  for  the  May  2008  raid  were  not  properly 
disclosed  prior  to  the  trial,  and  this  prevented  them  riom  moving  for  her  recusal.  In  addition,  the 
27  year  sentence  imposed  by  Judge  Reade  exceeded  the  request  of  prosecutors,  while  ignoring 
six  former  U.S.  Attorneys  General  who  have  argued  that  this  sentence  is  excessive  and 
disproportionate.  This  apparent  unfair  treatment  of  Mr.  Rubashkin  has  no  place  in  our  justice 
system,  in  which  we  must  Heicely  protect  equal  treatment  under  the  law. 

Thank  you  for  your  past  commitment  to  upholding  the  highest  standards  of  professionalism, 
integrity,  and  justice  in  our  judicial  system.  The  allegations  of  misconduct  in  this  case  are 
troubling,  and  1  believe  they  warrant  your  careful  review.  I  appreciate  your  prompt  attention  to 
this  matter,  and  I  look  forward  to  your  reply. 


Sincerely, 


Debbie  Wasserman  Schultz 
Member  of  Congress 


PWMTCO  ON  RECVCLEO  PAPER 


Brad  Sherman 

Member  of  Congress 


October  18, 2010 

The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  NW 
Suite  5 1 1 

Washington,  DC  20530 

Re:  U.S.  v.  Rubashkin,  Case  No.  2:08-cr-0l 324-LRR  (ND  lA) 

Dear  Attorney  General  Holder: 

Thank  you  for  your  past  commitment  to  ensuring  that  all  criminal  matters 
presented  to  the  federal  courts  by  the  Department  of  Justice  are  handled  in  a  just  manner 
conforming  to  the  highest  of  ethical  and  professional  standards.  In  this  spirit,  I  wanted  to 
bring  to  your  attention  the  criminal  case  of  Sholom  Rubashkin,  which  involves 
allegations  of  judicial  impropriety  and  unduly  harsh  sentencing. 

Until  2008,  Mr.  Rubashkin  was  a  manager  of  the  largest  kosher  meatpacking  plant 
in  the  country,  located  in  Postville,  Iowa.  The  business  -  known  as  Agriprocessors  - 
eventually  went  into  bankruptcy  following  the  massive  federal  immigration  raid  in  May 
2008.  Mr.  Rubashkin  was  indicted  in  seven  superseding  indictments  and  went  to  trial  on 
numerous  counts  relating  to  financial  transactions  between  Agriprocessors  and  a  local 
bank  and  cattle  vendors.  Mr.  Rubashkin  was  convicted  on  86  counts  of  financial  fraud  in 
November  2009. 

I  would  like  to  first  express  my  serious  concerns  about  the  arguments  proposed  by 
the  government  with  respect  to  Mr.  Rubashkin’s  release  on  bail.  Based  on  a  press  article: 

The  prosecutors  sought  to  revoke  bail,  alleging  that  Jews  pose  a  unique  flight  risk 
as  a  consequence  of  the  laws  set  up  in  Israel  after  World  War  II  allowing  Jews  to 
go  to  Israel  after  their  near  extermination.  At  the  time  of  the  bail  hearing, 
Rubashkin  was  49  years  old,  married,  the  father  of  10  and  a  citizen  of  the  United 
States  with  no  prior  criminal  record.  Moreover,  he  is  not  an  Israeli  citizen;  he  has 
no  bank  accounts,  property  or  assets  in  Israel;  he  does  not  have  an  Israeli  passport 
or  visa;  and  his  wife,  children  and  parents  reside  in  the  United  States  and  are  U.S. 
citizens.' 


Steinbuch,  Robert  and  Brett  Tolman.  “Justice  Denied.”  The  National  Law  Journal.  16 
Aug.  2010.  5  Oct.  2010. 


Did  the  Department  of  Justice  ever  have  a  policy  of  arguing  against  bail  for 
criminal  defendants  solely  on  account  of  their  being  Jewish?  If  so,  does  it  still  exist? 
Such  a  policy  is  highly  discriminatory,  and  I  request,  if  it  is  still  in  existence,  that  you 
publicly  reverse  it  immediately  and  ensure  that  Department  attorneys  do  not  make  such 
arguments  in  the  future. 

Secondly,  documents  produced  via  a  FOIA  request  may  show  that  Chief  Judge 
Linda  R,  Reade,  the  federal  judge  overseeing  Mr.  Rubashl<in’s  case,  had  a  number  of  ex 
parte  communications  with  federal  prosecutors  concerning  the  preparations  for  the  May 
2008  immigration  raid  on  Agriprocessors,  (See  Case  No.  2:08"Cr~01324-LRR). 
According  to  allegations  made  by  Mr.  Rubashkin’ s  attorneys,  these  communications  were 
not  disclosed  to  them,  as  they  likely  should  have  been  under  the  law.  And,  without 
knowledge  of  these  communications,  Mr.  Rubashkin  was  unable  to  move  for  a  recusal  of 
Chief  Judge  Reade,  which  should  have  been  his  right.  I  request  that  you  review  whether 
any  federal  prosecutor  involved  in  the  Rubashkin  case  violated  his  or  her  ethical  and/or 
legal  obligations  with  regard  to  these  ex  parte  communications. 

And  lastly,  I  am  in  possession  of  a  letter  from  six  fonner  United  States  Attorneys 
General,  and  others,  to  Chief  Judge  Reade  concerning  the  Government’s  initial 
sentencing  memorandum  in  Mr.  Rubashkin’s  case.  (Attached.)  The  letter  notes  that  the 
Government’s  assertion  that  a  guideline  sentence  was  warranted  for  Mr.  Rubashkin 
amounts  to  a  “potentially  severe  injustice”.  I  am  particularly  concerned  about  the  letter’s 
statement  that  the  Government  “erroneously  suggests  that  a  variance  from  the  guideline 
sentence  of  life  imprisonment  would  have  to  be  supported  by  ‘compelling  grounds,’  and 
never  acknowledges  [the]  Court’s  fundamental  obligation  to  make  an  ‘individualized 
assessment  based  on  the  facts  presented’  of  ail  the  §3553(a)  factors”. 

Mr.  Rubashldn  ultimately  received  a  27-year  sentence  from  Chief  Judge  Reade, 
which  added  two  additional  years  beyond  the  Government’s  requested  25 -year  sentence. 
As  you  know,  sentences  imposed  for  high-loss,  white-collar  offenses  similar  to  or  greater 
in  severity  than  Mr.  Rubashkin’s  charged  offenses  have  been  consistently  below  the 
guideline  sentences,  with  some  Judges  imposing  sentences  as  low  as  one  year.  While  I 
fully  respect  your  Department’s  discretion  in  recommending  sentences  for  the  criminal 
cases  under  its  jurisdiction  because  of  the  particular  severity  and  peculiarity  of  Mr. 
Rubashkin’s  sentence,  I  request  that  you  determine  whether  the  Government  prosecutors 
in  this  case  engaged  in  a  fair  deliberation  and  paid  due  respect  to  all  relevant  sentencing 
laws. 
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Thank  you  for  your  attention  to  this  matter.  I  know  that  you  will  do  everything 
you  can  to  make  sure  that  Mr.  Rubashkin,  and  every  person  prosecuted  by  the  United 
States  Government,  receives  fair  treatment. 


Member  of  Congress 


ALBIO  SIRES 

1  3th  District,  New  Jersey 

COMMITTEE  ON  FOREIGN  AFFAIRS 
Subcommittees: 

Western  Hemisphere 
Europe 


COMMITTEE  ON  TRANSPORTATION 
AND  INFRASTRUCTURE 
Subcommittees: 

Highways  and  Transit 
Railroads,  Pipelines,  and 
Hazardous  Materials 


^OMSfE  of 

33ffeisl|mgfam,  20515-3013 


Website:  http://www.house.gov/sires 


December  2, 2010 


The  Honorable  Eric  Holder 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.  NW 
Suite  51 1 

Washington,  DC  20530 


1024  Longworth  House  Ofpice  Building 
Washington,  DC  20515 
(202)  225-7919 

35  JOURNAL  Square,  Suite  906 
Jersey  City,  NJ  07306 
(201)222-2828 

5500  Palisade  Avenue,  Suite  A 
West  New  York,  NJ  07093 
(201)558-0800 

Bayonne  City  Hall 
630  Avenue  C,  Room  9 
Bayonne,  NJ  07002 
(201)823-2900 

100  Cooke  Avenue,  2nd  Floor 
Carteret,  NJ  07008 
(732)  969-9160 

Perth  Amboy  City  Hall 
260  High  Street,  1st  Floor 
Perth  Amboy,  NJ  08861 
(732)442-0610 


Dear  Attorney  General  Holder, 

I  am  writing  to  you  due  to  concerns  that  have  been  brought  to  my  attention  regarding  the  case  of 
Shoiom  Rubashkin  (U.S.  v.  Rubashkin).  I  request  that  the  Department  of  Justice  review  this 
matter. 

As  you  know,  in  May  2008,  Immigration  and  Customs  Enforcement  (ICE)  officers  raided 
Agriprocessors,  a  meatpacking  plant  located  in  Postville,  Iowa.  Later  that  year,  I  visited 
Postville  to  investigate  the  raid  that  led  to  the  detention  of  nearly  400  undocumented  worker  and 
the  events  surrounding  it.  Mr.  Rubashkin,  Agriprocessor’s  chief  executive  officer,  was  indicted 
on  several  charges  as  a  result  of  the  ICE  raid,  and  ultimately  he  was  convicted  of  bank  fraud. 

Since  his  conviction,  allegations  have  arisen  claiming  misconduct  during  the  U.S.  v.  Rubashkin 
case  and  questioning  Mr.  Rubashkin’s  sentencing.  Mr.  Rubashkin  was  convicted  of  financial 
crimes,  and  he  was  sentenced  to  27  years  in  prison.  For  a  51  year-old  man,  this  sentence 
essentially  equates  to  a  life  sentence.  Several  lawyers,  legal  scholars,  and  former  Attorney 
Generals  have  commented  that  this  sentence  length  is  unreasonable  and  disparate.  Furthermore, 
information  has  been  released  stating  that  Judge  Linda  Reade,  the  judge  presiding  over  Mr. 
Rubashkin’s  trial,  had  been  involved  with  planning  of  the  May  2008  raid,  and  her  involvement 
was  not  disclosed  to  defense  attorneys  in  the  case. 

I  encourage  the  Department  of  Justice  to  review  the  allegations  mentioned  above.  Thank  you  for 
your  consideration  of  this  request. 


Sincerely, 


CHRISTOPHER  H.  SMITH 

4th  District,  New  Jersey 


CONSTITUENT  SERVICE  CENTERS: 

1540  Kuser  Road,  Suite  A9 
Hamilton,  NJ  08619-3828 
(609) 585-7878 
TTY  (609)  585-3650 


108  Lacey  Road,  Suite  38A 
Whiting,  NJ  08759-1331 
(732) 350-2300 


Congres(s(  of  tfje  Mniith  S>tates( 


2373  Rayburn  House  Office  Building 
Washington,  DC  20515-3004 
(202)  225-3765 
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October  21,  2010 


The  Honorable  Eric  H.  Holder,  Jr. 
Attorney  General  of  the  United  States 
950  Pennsylvania  Ave.,  NW 
Suite  5111 

Washington,  D.C.  20530 
PER  FAX:  202-514-4482 


COMMITTEES: 

FOREIGN  AFFAIRS 

AFRICA  AND  GLOBAL  HEALTH 
SUBCOMMITTEE 

RANKING  MEMBER 

WESTERN  HEMISPHERE 
SUBCOMMriTEE 

COMMISSION  ON  SECURITY  AND 
COOPERATION  IN  EUROPE 

RANKING  MEMBER 

CONGRESSIONAL-EXECUTIVE 
COMMISSION  ON  CHINA 

RANKING  MEMBER 

DEAN,  NEW  JERSEY  DELEGAnON 


Dear  Mr.  Attorney  General: 

I  would  like  to  bring  to  your  attention  my  constituents’  concern  that  the  actions 
of  a  U.S.  Attorney  have  called  into  question  the  fairness  of  our  federal  judicial  system 
in  matters  touching  on  their  Jewish  faith.  They  and  I  strongly  believe  that  it  should  be 
the  policy  of  the  U.S.  government  that  U.S.  Attorneys  never  treat  Jewish  Americans, 
solely  or  substantially  because  of  their  Jewish  identity,  as  a  “flight  risk”  so  as  to  deny 
them  bail. 

My  constituents  brought  this  issue  to  my  attention  in  connection  with  reports 
about  the  U.S.  Attorney’s  actions  in  the  case  of  U.S.  v.  Rubashkin,  pending  in  the 
federal  court  system.  In  2008  the  U.S.  Attorney  for  the  Northern  District  of  Iowa,  based 
on  evidence  gained  in  connection  with  a  raid  on  a  kosher  meatpacking  plant,  indicted 
Sholom  Rubashkin  on  a  number  of  counts  relating  to  financial  transactions  between  the 
plant  and  a  local  bank.  The  U.S.  Attorney  sought  to  deny  bail  on  grounds  which 
prominently  included  that  Mr.  Rubashkin,  as  a  Jew,  posed  a  flight  risk  to  Israel.  The 
magistrate  judge  did  in  fact  deny  Mr.  Rubashkin  bail,  though  after  Mr.  Rubashkin  spent 
over  seventy  days  in  jail,  the  district  judge  reversed  this  decision. 

While  I  am  not  writing  to  request  relief  for  Mr.  Rubashkin,  since  his  case  is  still 
pending,  I  urge  you  to  take  decisive  action,  consistent  with  your  authority  as  Attorney 
General,  to  ensure  that  U.S.  Attorneys  do  not  treat  Jewish  Americans,  solely  or 
substantially  because  of  their  Jewish  identity,  as  a  “flight  risk”  so  as  to  deny  them  their 
right  to  bail  or  any  other  right.  As  you  know,  the  8*'’  amendment  to  the  Constitution  has 
long  been  understood  to  imply  that  criminal  defendants  have  a  right  to  bail,  at  least  in 
the  absence  of  extraordinary  circumstances  -  and  the  very  notion  that  one’s  religion 
could  be  such  an  extraordinary  circumstance  is  profoundly  repugnant  to  our  country’s 
traditions  and  to  fundamental  justice.  I  also  urge  you  to  take  all  proper  actions, 
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consistent  with  U.S.  law  and  regulations,  to  ensure  that  U.S.  Attorneys  handle  all 
matters  presented  to  courts,  including  sentencing  and  ex  parte  contacts,  in  a  fair,  even- 
handed,  open,  and  uniform  manner,  completely  free  of  religious  bias.  The  fairness  of 
our  federal  justice  system  depends  not  only  on  the  decisions  of  judges  but  also  on  the 
actions  of  U.S.  prosecuting  attorneys. 

I  appreciate  your  attention  to  this  matter. 

Sincerely, 


CHRISTOPHER  H.  SMITH 
Member  of  Congress 


COMMITTEE  ON  FINANCIAL  SERVICES 
Subcommittee  on  Insurance,  Housing  and 
Community  Opportunity 


COMMITTEE  ON  SMALL  BUSINESS 
RANKING  DEMOCRATIC  MEMBER 


Subcommittee  on  Financial  Institutions 
AND  Consumer  Credit 


Congre^g  of  tfje  Mnitth  States; 
^ousie  of  i^epregentatibes; 
ISaasffjingtoiT,  ®C  20515 
NYDIA  M.  VELAZQUEZ 


CONGRESSIONAL  HISPANIC  CAUCUS 


CONGRESSIONAL  CAUCUS  FOR 
WOMEN'S  ISSUES 


OLDER  AMERICANS  CAUCUS 


CONGRESSIONAL 
PROGRESSIVE  CAUCUS 


CONGRESSIONAL 
CHILDREN'S  CAUCUS 


12th  District,  New  York 


June  5,  2012 

The  Honorable  Eric  H.  Holder,  Jr.Attorney  General 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530-0001 

RE:  United  States  v.  Sholom  Rubashkin  (N.D.  lA) 

Dear  Mr.  Holder: 

As  a  member  of  Congress,  1  am  committed  to  see  that  justice  is  served  fairly  for  all  who  come 
before  our  courts.  In  the  vast  majority  of  cases,  defendants  are  afforded  fair  process  and,  if  found 
guilty,  are  sentenced  fairly.  But  this  is  not  always  true,  one  particular  case  that  has  come  to  my 
attention  illustrates  clearly  and  tragically  that  injustice  happens,  and  that  disparate  sentences  are 
sometimes  imposed,  the  prosecution  of  Sholom  Rubashkin. 

Rubashkin  is  the  former  manager  of  the  Agriprocessors  kosher  meatpacking  plant  in  Postville,  Iowa 
raided  by  the  government  in  May  2008. 

Although  initially  arrested  on  immigration-law  violations,  all  such  charges  were  subsequently 
dismissed  by  the  government,  and  Rubashkin  was  tried  and  found  guilty  of  bank  fraud  and  related 
white-collar  crimes  in  November  2009.  He  was  sentenced  in  June  2010  to  27  years  in  prison,  two 
years  beyond  what  even  the  government  recommended. 

This  case  raises  very  serious  issues  of  judicial  and  prosecutorial  misconduct,  resulting  in  an  unfair 
and  disparate  sentence,  I  believe  these  allegations  are  sufficiently  serious  to  warrant  an  investigation 
by  you. 

Rubashkin’s  harsh,  27-year  sentence  raises  a  number  of  troubling  concerns.  He  is  a  first-time 
offender  and  was  found  guilty  of  white-collar  violations  with  no  hint  of  violence  or  physical  harm 
to  anyone.  The  federal  Judge  gave  what  amounts  to  a  life  sentence  for  a  51 -year-old  man.  The 
sentence  has  been  criticized  by  many  lawyers  and  legal  scholars,  including  six  of  your  predecessors 
who  publicly  called  on  the  trial  judge  to  impose  a  fair  sentence  consistent  with  other,  similar  cases. 
Instead,  the  judge  imposed  a  sentence  greater  than  many  sentences  imposed  on  other  defendants 
convicted  of  far  more  serious  white-collar  crimes. 

The  process  by  which  the  government  and  judge  arrived  at  sentence  is  troubling  as  well. 


For  example,  after  the  Agriprocessors  firm  went  into  bankruptcy  as  a  result  of  the  May  2008  raid,  the 
government  deliberately  hampered  the  ability  of  the  trustee  to  sell  the  company’s  considerable  assets 
at  a  fair  price  in  order  to  minimize  any  loss  to  the  Iowa  bank  that  had  extended  credit  to  the  company. 
The  government  trustee  further  lowered  the  value  of  Agriprocessors  by  mishandling  inventory  at  the 
Postville  plant.  Moreover,  the  government  unnecessarily  included  a  forfeiture  clause  in  the  initial, 
immigration-based  indictment;  further  reducing  the  marketability  of  the  plant’s  considerable  assets. 
The  resulting  decrease  in  the  value  of  Agriprocessors  significantly  inflated  the  “loss”  for  Sentencing 
Guidelines  purposes. 

In  short,  these  steps  by  the  government  had  the  effect  of  significantly  boosting  Rubash kin’s 
Sentencing  Guideline  numbers;  which  in  turn  provided  justification  for  the  judge  to  impose  an 
excessive  and  disproportionate  sentence. 

There  are  other  troubling  aspects  of  this  case,  such  as  the  fact  that  the  federal  judge  who  presided 
over  the  trial  of  Rubashkin  improperly  engaged  in  numerous  and  detailed,  ex  parte  discussions  in  the 
six  months  preceding  the  May  2008  raid  with  the  Office  of  the  United  States  Attorney  and 
immigration  officials.  None  of  this  was  disclosed  by  either  the  judge  or  the  prosecutors  to  the  lawyers 
representing  Rubashkin.  They  discovered  it  only  after  reviewing  a  large  quantity  of  documents 
received  post  sentencing  as  a  result  of  an  earlier  FOIA  inquiry. 

To  date,  however,  the  Department  of  Justice  has  been  unwilling  to  inquire  into  the  Iowa  prosecutors’ 
handling  of  the  Rubashkin  case,  Lanny  Breuer,  Assistant  Attorney  General  for  the  Criminal 
Division,has  responded  to  requests  to  engage  the  Department  in  reviewing  these  allegations,  by 
referring  the  matter  to  the  U.S.  Attorney’s  office  for  the  Northern  District  of  Iowa. 

You  have  recently  and  publicly  expressed  a  desire  to  ensure  that  all  federal  prosecutions  and 
sentencing  procedures  are  conducted  in  a  fair  and  even-handed  manner. 

I  therefore  request  that  you  expressly  and  formally  inquire  into  the  manner  in  which  Sholom 
Rubashkin  was  sentenced,  and  into  what  appears  to  have  been  a  tainted  and  secret  relationship 
between  the  trial  judge  and  the  government  leading  to  the  prosecution  of  Rubashkin. 


Thank  You, 


Nydia  M.  Velazquez 
Member  of  Congress 
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December  5,  2016 


The  Honorable  Charles  E.  Grassley 
United  States  Senate  Committee  on  the  Judiciary 
Dirksen  Senate  Office  Building 
Washington,  D.C.  20510 

The  Honorable  Diane  G.  Feinstein 
United  States  Senate  Committee  on  the  Judiciary 
Dirksen  Senate  Office  Building 
Washington,  D.C  20510 


Dear  Chairman  Grassley  and  Ranking  Member  Feinstein: 

The  signers  of  this  letter  served  in  the  Department  of  Justice  in  the  positions  listed  next  to  their 
names  and,  in  connection  with  that  service,  came  to  know  Senator  Jeff  Sessions  through  his 
oversight  of  the  Department  as  a  member  of  the  Judiciary  Committee  or  in  his  work  as  U.S. 
Attorney  for  the  Southern  District  of  Alabama,  All  of  us  worked  with  him;  several  of  us  testified 
before  him  during  his  service  on  your  Committee.  All  of  us  know  him  as  a  person  of  honesty  and 
integrity,  who  has  held  himself  to  the  highest  ethical  standards  throughout  his  career,  and  is  guided 
always  by  a  deep  and  abiding  sense  of  duty  to  this  nation  and  its  founding  charter. 

Based  on  our  collective  and  extensive  experience,  we  also  know  him  to  be  a  person  of  unwavering 
dedication  to  the  mission  of  the  Department — to  assure  that  our  country  is  governed  by  the  fair  and 
even-handed  rule  of  law.  For  example,  Senator  Sessions  has  been  intimately  involved  in  assuring 
that  even  as  the  Department  combats  the  scourge  of  illegal  drugs,  the  penalties  imposed  on 
defendants  do  not  unfairly  impact  minority  communities.  He  has  worked  diligently  to  empower  the 
Department  to  do  its  part  in  defending  the  nation  against  those  intent  on  destroying  our  way  of  life, 
adhering  throughout  to  bedrock  legal  principles  and  common  sense. 

Senator  Sessions’  career  as  a  federal  prosecutor  also  has  provided  him  with  the  necessary 
institutional  knowledge,  expertise,  and  deep  familiarity  with  the  issues  that  confront  the 
Department,  insofar  as  it  is  an  army  in  the  field.  As  the  United  States  Attorney  for  the  Southern 
District  of  Alabama,  Senator  Sessions  worked  hard  to  protect  vulnerable  victims,  particularly 
children.  He  carried  this  commitment  to  the  Senate,  where  he  championed  legislation  to  provide  the 
Department  with  the  tools  it  needs  to  fight  online  child  pornography,  to  close  rogue  internet 
pharmacies  that  have  contributed  to  the  opioid  epidemic,  and  to  end  sexual  assault  in  prison. 

Senator  Sessions’  career,  both  as  a  United  States  Attorney  and  as  a  Senator,  well  prepares  him  for 
the  role  of  Attorney  General.  In  sum.  Senator  Sessions  is  superbly  qualified  by  temperament. 


1003 


intellect,  and  experience,  to  serve  as  this  nation’s  chief  law  enforcement  officer.  We  urge  his  sw'ift 
confirmation. 


Sincerely, 


John  D.  Ashcroft 
Attorney  General,  2001-2005 


Alberto  R.  Gonzales 
Attorney  General,  2005-2007 


Michael  B.  Mukasey 
Attorney  General,  2007-2009 


Mark  R.  Filip 

Deputy  Attorney  General  2008-2009 


Paul  J.  McNulty 

Deputy  Attorney  General  2006-2007 


Larry  D.  Thompson 

Deputy  Attorney  General,  2001-2003 


William  P.  Barr 

Attorney  General,  1991-1993 

Deputy  Attorney  General,  1990-91 


Craig  S.  Morford 

Deputy  Attorney  General,  2007-2008  (Acting) 


George  J.  Tervv'illiger  III 
Deputy  Attorney  General  1991-1993 


Edvv^in  Meese,  III 
Attorney  General,  1985-1988 


CC:  Members  of  the  U.S.  Senate  Committee  on  the  Judiciary 

The  Honorable  Mitch  McConnell 
317  Russell  Senate  Office  Building 
Washington,  D.C.  20510 

The  Honorable  Charles  E.  Schumer 
322  Hart  Senate  Office  Building 
Washington,  D.C.  20510 


2 


December  10,  2015 


The  Honorable  Mitch  McConnell 
Majority  Leader 
United  States  Senate 


The  Honorable  Harry  Reid 
Minority  Leader 
United  States  Senate 


Washington,  DC  20510 


Washington,  DC  20510 


Re:  Sentencing  Reform  and  Corrections  Act  of  2015,  S.  2123 


Dear  Leaders  McConnell  and  Reid: 

As  you  determine  whether  to  bring  the  above-referenced  sentencing  and  corrections 
legislation  before  the  Senate  for  full  consideration,  we  write  to  express  our  serious  concerns 
over  the  significant  risks  to  public  safety  that  such  legislation  will  create.  The  bill  will 
prospectively  and  retroactively  release  significant  numbers  of  dangerous  criminals  from 
federal  prison  and  realign  our  sentencing  structure  in  profound  ways.  Its  application  of 
lighter  penalties  retroactively  to  already-convicted  and  sentenced  prisoners  will  turn  the 
finality  of  thousands  of  judicial  decisions  on  their  head,  undermine  public  expectations  about 
justice  and  cost  millions  of  dollars.  These  consequences  are  undeniably  harmful  to  the 
interests  of  public  safety  and  justice.  Now  is  not  the  time  to  deny  law  enforcement 
authorities  the  essential  tools  they  need  to  fight  crime  and  terrorism  here  at  home. 

We,  the  undersigned,  are  former  government  officials  who  were  responsible  for  the 
preservation  of  public  safety  and  the  pursuit  of  justice.  We  know  firsthand  the  value  of 
tough,  mandatory  minimum  sentences.  We  especially  recognize  the  value  of  penalties 
established  against  drug  trafficking,  as  well  as  those  by  the  Armed  Career  Criminal  Act  on 
felons  in  possession  of  a  firearm.  While  we  believe  in  the  hope  of  rehabilitation,  we  also 
believe  our  current  determinate  sentencing  structure  strikes  the  right  balance  between 
Congressional  direction  in  the  establishment  of  sentencing  levels  and  the  preservation  of 
public  safety. 

Our  system  of  justice  is  not  broken.  Mandatory  minimums  and  proactive  law 
enforcement  measures  have  caused  a  dramatic  reduction  in  crime  over  the  past  25  years,  an 
achievement  we  cannot  afford  to  give  back.  As  FBI  Director  James  Comey  recently  noted, 
“...  [W]e  have  hit  historic  lows  for  violent  crime  recently,  and  if  we  let  it  slide  back,  we  will 
need  to  explain  to  those  who  come  after  us  what  we  did  or  didn’t  do  to  let  that  happen.”  We 
share  that  outlook  and  oppose  proposals  that  erase  those  hard-fought  gains  and  compromise 
public  safety  through  lighter  penalties  for  drug  trafficking,  including  those  in  violation  of  gun 
crime  statutes. 

The  reduction  of  mandatory  minimums  and  the  retroactivity  provisions  of  the 
Sentencing  Reform  and  Corrections  Act  cause  us  the  greatest  concern.  The  bill  will  reduce 
penalties  for  armed  career  criminals,  reduce  penalties  for  serial  armed  violent  criminals  (like 
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carjackers,  bank  robbers  and  kidnappers),  reduce  penalties  for  repeat  high-level  drug 
traffickers  and  weaken  the  tools  used  by  federal  prosecutors  to  dismantle  drug  trafficking 
organizations.  Worse,  the  bill  will  apply  those  changes  retroactively  to  thousands  of  armed 
career  criminals,  serial  armed  violent  offenders  and  repeat  drug  traffickers  already  in  prison, 
making  them  eligible  for  early  release. 

The  retroactive  application  of  the  major  provisions  of  the  bill  will  benefit  dangerous 
criminals  who  have  violated  clearly  established  laws,  have  already  pled  guilty  or  been 
convicted  by  juries,  have  been  sentenced  by  judges,  appealed  their  cases  to  our  appellate 
courts  and  received  the  full  measure  of  due  process  afforded  by  our  Constitution.  There  are 
legitimate  concerns,  based  upon  our  own  experience,  whether  the  thousands  of  likely 
motions  for  retroactive  application  will  receive  the  rigorous  scrutiny  they  deserve,  whether 
by  the  Justice  Department,  law  enforcement,  or  the  courts,  recognizing  that  the  underlying 
events  transpired  years  and  even  decades  ago  in  cases  that  were  likely  pled,  amid  potential 
state  and  federal  charges  that  were  not  pursued. 

Our  concerns  are  compounded  by  federal  initiatives  that  already  have  dramatically 
recalibrated  our  sentencing  structure.  Changes  by  the  U.S.  Sentencing  Commission  in  the 
federal  sentencing  guidelines  have  already  resulted  in  early  release  orders  for  over  24,000 
convicted  drug  dealers,  many  without  regard  to  their  histories  of  violence,  ties  to  gangs  or 
drug  cartels,  or  the  quantity  of  drugs  distributed.  And  the  most  recent  retroactive  reduction 
of  guidelines  established  last  year  by  the  U.S.  Sentencing  Commission  will  cause  the  release 
of  approximately  46,000  additional  criminals  from  federal  prison,  including  early  release  of 
over  14,000  over  the  next  year. 

Unfortunately,  the  risk  of  recidivism  by  drug  traffickers  is  high.  According  to  the 
U.S.  Sentencing  Commission,  the  recidivism  rate  for  crack  cocaine  traffickers  whose 
sentences  were  retroactively  reduced  by  the  2007  crack  cocaine  amendment  was  43.3%;  the 
recidivism  rate  of  crack  cocaine  traffickers  who  served  their  full  sentence  prior  to  2007  was 
47.8%.  Recidivism  climbed  steadily  during  the  five-year  monitoring  period  of  both  offender 
populations.  Even  more  alarming,  a  recent  Bureau  of  Justice  Statistics  study  of  drug 
offenders  released  from  state  prison  in  30  states  found  overall  recidivism  rates  among 
offenders  at  nearly  77  percent.  This  is  not  the  time  to  lose  sight  of  these  perils.  We  are  in 
the  midst  of  a  raging  heroin  and  opioid  epidemic,  a  national  nightmare  that  Time  magazine 
has  described  as  “the  worst  addiction  crisis  the  country  has  ever  seen.”  Heroin  addiction  is 
spawned  by  heroin  traffickers  —  the  same  population  that  will  receive  lighter  penalties  under 
the  bill  and  will  receive  earlier  releases. 

The  legislation  also  will  make  it  harder  for  federal  agents  and  prosecutors  to  build 
cases  against  the  leaders  of  narcotics  organizations  and  gangs,  leaders  who  direct  violent  and 
socially  destructive  organizations  that  harm  people  throughout  the  United  States.  We  know 
from  experience  the  value  of  current  mandatory  minimum  penalties  as  an  essential  tool  to 
encourage  cooperation  to  break  down  drug  conspiracies,  large  criminal  organizations  and 
violent  gangs.  The  significant  expansion  of  the  safety  valve  under  the  bill  will  turn  it  into  a 
gaping  hole,  and  the  creation  of  a  second  safety  valve  under  the  bill  will  significantly 
undercut  the  10-year  mandatory  minimum  for  drug  trafficking  crimes.  While  we  recognize 
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the  value  of  judicial  discretion,  the  latitude  made  available  by  the  bill  will  undermine  the 
original  purpose  of  the  safety  valve.  The  safety  valve  was  created  to  allow  first-time  drug 
traffickers  to  avoid  a  mandatory  minimum  sentence  if  they  met  specified  criteria  and  agreed 
to  disclose  all  related  information  known  to  them.  Expansion  of  the  safety  valve  and  the 
creation  of  an  additional  safety  valve  will  allow  many  defendants,  who  could  otherwise 
provide  substantial  assistance,  to  avoid  that  outcome.  This  will  discourage,  rather  than 
encourage,  cooperation,  an  activity  that  the  Supreme  Court  has  rightly  recognized  as  a 
“deeply  rooted  social  obligation”.  Roberts  v.  United  States,  445  U.S.  552,  553-54,  557-58 
(1980). 


This  is  not  the  time  for  Congress  to  disrupt  a  sentencing  regime  that  strikes  the  right 
balance  between  all  interests  and  has  contributed  to  significant  gains  in  reducing  crime.  We 
urge  Congress  to  await  the  results  of  the  significant  federal  sentencing  initiatives  that  are 
already  underway  and  to  rigorously  assess  their  impact  before  opening  the  doors  of  our 
federal  prisons  further  through  proposals  like  the  Sentencing  Reform  and  Corrections  Act. 


Sincerely  yours, 

John  Ashcroft 

Former  United  States  Attorney  General 
Former  United  States  Senator 
Former  Governor  of  Missouri 

William  Barr 

Former  United  States  Attorney  General 
Rudolph  W.  Giuliani 

Former  Associate  Attorney  General,  U.S.  Department  of  Justice 
Former  United  States  Attorney,  Southern  District  of  New  York 
Former  Mayor,  New  York  City 

William  Bradford  Reynolds 

Former  United  States  Assistant  Attorney  General 

Former  Counselor  to  the  United  States  Attorney  General 

Samuel  K.  Skinner 

Former  United  States  Attorney,  Northern  District  of  Illinois 
Former  Vice  Chairman,  President’s  Commission  on  Organized  Crime 
Former  White  House  Chief  of  Staff 

William  J.  Bennett 

Former  Director  of  the  White  House  Office  of  National  Drug  Control  Policy 


John  P.  Walters 

Former  Director  of  the  White  House  Office  of  National  Drug  Control  Policy 
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William  G.  Otis 

Former  Special  Counsel  to  the  President 

Former  Counselor  to  the  Administrator,  U.S.  Drug  Enforcement  Administration 
Peter  Bensinger 

Former  Administrator,  U.S.  Drug  Enforcement  Administration 
Michele  M.  Leonhart 

Former  Administrator,  U.S.  Drug  Enforcement  Administration 
Karen  Tandy 

Former  Administrator,  U.S.  Drug  Enforcement  Administration 
John  C.  “Jack”  Lawn 

Former  Administrator,  U.S.  Drug  Enforcement  Administration 
Robert  C.  Bonner 

Former  Administrator,  U.S.  Drug  Enforcement  Administration 
Former  Commissioner,  U.S.  Customs  and  Border  Protection 
Former  U.S.  District  Judge,  Central  District  of  California 

Stephen  H.  Greene 

Former  Deputy  Administrator,  U.S.  Drug  Enforcement  Administration 
Michael  A.  Braun 

Former  Assistant  Administrator  and  Chief  of  Operations,  U.S.  Drug  Enforcement 
Administration 

James  L.  Capra 

Former  Assistant  Administrator  and  Chief  of  Operations,  U.S.  Drug  Enforcement 
Administration 

David  L.  Westrate 

Former  Assistant  Administrator  for  Operations,  U.S.  Drug  Enforcement  Administration 
William  B.  Simpkins 

Former  Assistant  Administrator,  U.S.  Drug  Enforcement  Administration 
Alfred  Regnery 

Former  Deputy  Assistant  Attorney  General,  U.S.  Department  of  Justice 
Former  Administrator,  Office  of  Juvenile  Justice  and  Delinquency  Prevention,  U.S. 
Department  of  Justice 


Thomas  J.  Pickard 

Former  Deputy  Director,  Federal  Bureau  of  Investigation 
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Bruce  J.  Gebhardt 

Former  Deputy  Director,  Federal  Bureau  of  Investigation 
Anthony  E.  Daniels 

Former  Assistant  Director,  Federal  Bureau  of  Investigation 

Ronald  Hosko,  Former  Assistant  Director,  Criminal  Investigative  Division,  Federal  Bureau 
of  Investigation 

Daniel  D.  Roberts 

Former  Assistant  Director,  Federal  Bureau  of  Investigation 
James  K.  Kallstrom 

Former  Assistant  Director,  Federal  Bureau  of  Investigation 
John  Burke 

Former  Deputy  Assistant  Director,  Federal  Bureau  of  Investigation 
Bill  Gavin 

Former  Assistant  Director-In-Charge,  Federal  Bureau  of  Investigation 
Pasquale  J.  D'Amuro 

Former  Assistant  Director-In-Charge,  Federal  Bureau  of  Investigation 
Louis  Grever 

Former  Executive  Assistant  Director,  Eederal  Bureau  of  Investigation 
Shawn  Henry 

Eormer  Executive  Assistant  Director,  Eederal  Bureau  of  Investigation 
Alice  H.  Martin 

Eormer  United  States  Attorney,  Northern  District  of  Alabama 
Daniel  G.  Knauss 

Eormer  United  States  Attorney,  District  of  Arizona 
Kenneth  W.  Sukhia 

Eormer  United  States  Attorney,  Northern  District  of  Elorida 
Michael  J.  Sullivan 

Eormer  United  States  Attorney  District  of  Massachusetts 

Eormer,  Acting  Director  for  the  Bureau  of  Alcohol,  Tobacco,  Eirearms  and  Explosives 


Don  Svet 

Eormer  United  States  Attorney,  District  of  New  Mexico 
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J.  Douglas  McCullough 

Former  Acting  United  States  Attorney,  Eastern  District  of  North  Carolina 
Judge,  North  Carolina  Court  of  Appeals 

Eric  Evenson 

Former  Assistant  United  States  Attorney,  Eastern  District  of  North  Carolina,  Chief 
Prosecutor,  Organized  Crime  Drug  Enforcement  Task  Force 

John  W.  Gill,  Jr., 

Former  United  States  Attorney,  Eastern  District  of  Tennessee 
James  R.  "Russ"  Dedrick 

Former  United  States  Attorney,  Eastern  District  of  Tennessee 
Former  United  States  Attorney,  Eastern  District  of  North  Carolina 

Wayne  A.  Rich.  Jr. 

Former  United  States  Attorney,  Southern  District  of  West  Virginia 
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May  12,  2014 


The  Honorable  Harry  Reid 
Majority  Leader 

The  Honorable  Mitch  McConnell 
Minority  Leader 

United  States  Senate 
Washington,  DC  20510 

Re:  Federal  Criminal  Sentencing  Reform 

Dear  Majority  Leader  Reid  and  Minority  Leader  McConnell: 

As  former  government  officials  who  served  in  the  war  on  drugs,  we  care  deeply  about  our  nation's  system 
of  justice.  During  our  tenure,  we  labored  to  see  that  justice  was  well  served,  the  guilty  punished  and  the 
innocent  protected.  We  recognize  the  ongoing  need  to  continue  to  improve  how  the  nation  deals  with 
crime. 


Significant  components  of  our  statutory  framework  for  sentencing  lie  at  the  heart  of  our  nation's  success 
in  confronting  crime.  Collectively,  these  sentencing  measures  have  helped  substantially  to  reduce  crime 
throughout  our  nation  over  the  past  thirty  years.  A  series  of  laws,  beginning  with  the  Sentencing  Reform 
Act  of  1984,  have  dramatically  lessened  the  financial  and  human  toll  of  crime  on  Americans.  Critical  to 
these  laws  has  been  the  role  of  mandatory  minimum  sentencing  and  the  exercise  by  Congress  of  its 
Constitutional  prerogative  to  establish  the  minimum  of  years  of  detention  served  by  a  federal  offender. 
While  federal  judges  are  properly  entrusted  with  great  discretion,  strong  mandatory  minimums  are 
needed  to  insure  both  that  there  is  a  degree  of  consistency  from  judge  to  judge,  and  that  differing  judicial 
ideologies  and  temperaments  do  not  produce  excessively  lenient  sentences.  In  addition,  and  of  central 
importance,  prosecutors  use  strong  mandatory  minimums,  along  with  safety-valves  built  into  the  current 
system,  to  induce  cooperation  from  so-called  "smaller  fish,"  to  build  cases  against  kingpins  and  leaders  of 
criminal  organizations. 


Because  the  Senate  is  now  considering  revisiting  the  subject  of  mandatory  minimum  penalties  for  federal 
drug  trafficking  offenses,  we  take  this  opportunity  to  express  our  personal  concerns  over  pending 
legislative  proposals.  We  are  concerned  specifically  by  proposals  that  would  slash  current  mandatory 
minimum  penalties  over  federal  drug  trafficking  offenses  -  by  asmuch  as  fifty  percent.  We  are  deeply 
concerned  about  the  impact  of  sentencing  reductions  of  this  magnitude  on  public  safety.  We  believe  the 
American  people  will  be  ill-served  by  the  significant  reduction  of  sentences  for  federal  drug  trafficking 
crimes  that  involve  the  sale  and  distribution  of  dangerous  drugs  like  heroin,  methamphetamines  and  PCP. 
We  are  aware  of  little  public  support  for  lowering  the  minimum  required  sentences  for  these  extremely 
dangerous  and  sometimes  lethal  drugs.  In  addition,  we  fear  that  lowering  the  minimums  will  make  it 
harder  for  prosecutors  to  build  cases  against  the  leaders  of  narcotics  organizations  and  gangs  -  leaders 
who  often  direct  violent  and  socially  destructive  organizations  that  harm  people  throughout  the  United 
States. 

Many  of  us  once  served  on  the  front  lines  of  justice.  We  have  witnessed  the  focus  of  federal  law 
enforcement  upon  drug  trafficking  -  not  drug  possession  offenses  -  and  the  value  of  mandatory  minimum 
sentences  aimed  at  drug  trafficking  offenses. 

Existing  law  already  provides  escape  hatches  for  deserving  defendants  facing  a 

mandatory  minimum  sentence.  Often,  they  can  plea  bargain  their  way  to  a  lesser  charge;  such  bargaining 
is  overwhelmingly  the  way  federal  cases  are  resolved.  Even  if  convicted  under  a  mandatory  minimum 
charge,  however,  the  judge  on  his  own  can  sidestep  the  sentence  if  the  defendant  has  a  minor  criminal 


history,  has  not  engaged  in  violence,  was  not  a  big-time  player,  and  cooperates  with  federal  authorities. 
This  "safety  valve,"  as  it's  known,  has  been  in  the  law  for  almost  20  years.  Prosecutors  correctly  regard 
this  as  an  essential  tool  in  encouraging  cooperation  and,  thus,  breaking  down  drug  conspiracies,  large 
criminal  organizations  and  violent  gangs. 

We  believe  our  current  sentencing  regimen  strikes  the  right  balance  between 
Congressional  direction  in  the  establishment  of  sentencing  levels,  due  regard  for  appropriate  judicial 
direction,  and  the  preservation  of  public  safety.  We  have  made  great  gains  in  reducing  crime.  Our  current 
sentencing  framework  has  kept  us  safe  and  should  be  preserved. 

Sincerely  yours, 

William  P.  Barr 

Former  United  States  Attorney  General 

Michael  B.  Mukasey 

Former  United  States  Attorney  General 

Samuel  K.  Skinner 

Former  White  House  Chief  of  Staff  and  Former  United  States  Attorney,  Northern  District  of  Illinois 
William  Bennett 

Former  Director  of  the  White  House  Office  of  National  Drug  Control  Policy 
John  P.  Walters 

Former  Director  of  the  White  House  Office  of  National  Drug  Control  Policy 
Mark  Filip 

Former  United  States  Deputy  Attorney  General 
Paul  J.  McNulty 

Former  United  States  Deputy  Attorney  General  and  Former  United  States  Attorney,  Eastern  District  of 
Virginia 

George  J.  Terwilliger  III 

Former  United  States  Deputy  Attorney  General  and  Former  United  States  Attorney,  District  of  Vermont 
Larry  D.  Thompson 

Former  United  States  Deputy  Attorney  General  and  Former  United  States  Attorney,  Northern  District  of 
Georgia 

Peter  Bensinger 

Former  Administrator,  Drug  Enforcement  Administration 
Jack  Lawn 

Former  Administrator,  Drug  Enforcement  Administration 
Karen  Tandy 

Former  Administrator,  Drug  Enforcement  Administration 
Greg  Brower 

Former  United  States  Attorney,  District  of  Nevada 
A.  Bates  Butler  III 

Former  United  States  Attorney,  District  of  Arizona 


Richard  Cullen 

Former  United  States  Attorney,  Eastern  District,  Virginia 

James  R.  "Russ"  Dedrick,  Former  United  States  Attorney,  Eastern  District,  Tennessee  and  Eastern 
District,  North  Carolina 

Troy  A.  Eid 

Former  United  States  Attorney,  District  of  Colorado 
Gregory  J.  Fouratt 

Former  United  States  Attorney,  District  of  New  Mexico 
John  W.  Gill,  Jr. 

Former  United  States  Attorney,  Eastern  District,  Tennessee 
John  F.  Hoehner 

Former  United  States  Attorney,  Northern  District,  Indiana 
Tim  Johnson 

Former  United  States  Attorney,  Southern  District,  Texas 
Gregory  G.  Lockhart 

Former  United  States  Attorney,  Southern  District,  Ohio 
Alice  H.  Martin 

Former  United  States  Attorney,  Northern  District,  Alabama 
James  A.  McDevitt 

Former  United  States  Attorney,  Eastern  District  of  Washington 
Patrick  Molloy 

Former  United  States  Attorney,  Eastern  District,  Kentucky 
A.  John  Pappalardo 

Former  United  States  Attorney,  Massachusetts 
Wayne  A.  Rich.  Jr 

Former  United  States  Attorney,  Southern  District,  West  Virginia 
Kenneth  W.  Sukhia 

Former  United  States  Attorney,  Northern  District  of  Florida 
Ronald  Woods 

Former  United  States  Attorney,  Southern  District,  Texas 


April  26,  2010 


BY  HAND  DELIVERY 


The  Honorable  Linda  R.  Reade 
Chief  Judge  of  (he  U.S.  Distriet  Court 
for  the  Northern  District  of  Iowa 
4200  C  Street  SVV 
Cedar  Rapids,  Iowa  52404 


RJL:  Concerns  about  the  Application  of  the  Senteneing  Guidelines 

in  the  Upcoming  Sentencing  of  Sholom  Rubashkin 


Dear  Chief  Judge  Reade; 

As  Your  Honor  prepares  for  the  upcoming  sentencing  hearing  regarding  Sholom 
Rubashkin.  we  respectfully  write,  as  former  members  of  the  U.S.  Department  of  Justice, 
to  express  concerns  about  the  Government’s  sentencing  contentions  and  about  how  the 
federal  sentencing  guidelines  may  be  deployed  in  this  unique  case.’  We  appreciate  the 
challenges  Your  Honor  faces  in  detennining  what  sentence  for  Mr.  Rubashkin  would  be 
consistent  with  the  parsinioiiious  precepts  of  IS  U.S.C.  §3553(a),  and  feel  compelled  to 
write  to  express  our  concerns  with  the  problematic  guidance  that  the  guidelines  (and  the 
Government)  are  providing  as  this  Court  assesses  what  sentence  for  Mr.  Rubashkin 
would  be  '‘sufllcicnt,  but  not  greater  than  necessary,  to  comply  with”  Congress’s 
sentencing  purposes. 

As  Your  Honor  is  aware,  the  Supreme  Court  lias  repeatedly  stressed  that  a  district  court 
cannot  and  must  not  presume  that  a  sentence  svithin  the  applicable  guidelines  range  is 
reasonable.  See  Nelson  n.  United  Stales.  129  S.  Ct.  890,  892  (2009);  Rita  w  United 
States.  551  U.S.  3.38.  351  (2007):  Gall  i'.  United  States.  552  U.S.  38.  50  (2007).  Rather, 
ns  the  Supreme  Court  has  explained,  (he  guidelines  now  just  are  ‘'one  factor  among 
several  couiis  must  consider  in  determining  an  appropriate  sentence”  that  is  compliant 


We  have  not  undertaken  any  independent  elTort  to  investigate  the  accuracy  of  the 
factual  statements  made  by  the  parties  in  (heir  sentencing  submissions  to  the  Court.  The 
Court  is.  of  course,  is  the  best  position  to  determine  the  factual  accuracy  of  these 
assertions.  Our  concern  is  with  the  application  of  the  appropriate  principles  ol  sentencing 
which  .should  be  applied  to  (hose  determinations. 
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with  ‘'§3553(a)'s  overarcliiiig  insiruclion  to  'impose  a  sentence  sufficient,  but  not  greater 
than  necessary’  to  aceomplish  the  sentencing  goals  advanced  in  §  3553(a)(2).” 
Kimbrough  v.  Unifec/ States,  552  U.S.  85,  90,  1 1 1  (2007). 

In  accord  with  these  principles,  the  Eighth  Circuit  has  recently  emphasized  that  to 
“rashion[J  a  sentence  sufficient,  but  not  greater  than  necessary,'  18  U.S.C.  §  3553(a). 
district  courts  are  not  only  permitted,  but  required,  to  consider  'the  history  and 
characteristics  of  the  defendant.’”  United  States  v.  Chase.  560  F.3d  828,  830-31  (8ih  Cir. 
2009);  see  a/so  United  Stales  v.  IVhile,  506  F.3d  635,  644  (8th  Cir.  2007).  Consequently, 
any  sentencing  determination  in  this  case  that  were  to  place  undue  weight  on  the 
guidelines  or  that  does  not  give  sufficient  attention  to  Mr.  Rubashkin's  unique  personal 
circumstances  and  other  mitigating  factors  would  be  unreasonable.  See  United  States  n 
Feernster.  572  F.3d  455  (8th  Cir.  2009)  (en  banc). 

These  fundamental  post-fioo/rer  sentencing  principles  are  especially  important  in  the 
sentencing  of  white-collar  offenders  like  Mr.  Rubashkin.  As  a  number  of  courts  and 
commentators  have  noted,  the  fraud  and  money  laundering  guidelines,  because  they  have 
numerous  overlapping  enhancements  and  give  undue  significance  to  the  sometime- 
amorphous  concept  of  loss,  can  ofien  produce  advisory  sentencing  ranges  that  are 
indisputably  far  “greater  than  necc.ssary”  and  lack  any  common  sentencing  wisdom.  See 
United  States  r.  Parris,  573  F.  Supp.  2d  744,  754  (E.D.N.Y.  2008)  (noting  that  '’the 
Sentencing  Guidelines  for  white-collar  crimes  [can  produce]  a  black  stain  on  common 
sense”);  United  States  v.  Adelson,  441  F.  Supp.  2d  506.  512  (S.D.N.Y.  2006)  (lamenting 
■'the  utter  travesty  of  justice  that  sometimes  results  from  the  guidelines'  fetish  with 
absolute  arithmetic,  as  well  as  the  harm  that  guideline  calculations  can  visit  on  human 
beings  if  not  cabined  by  common  sen.se”),  q/Tr/ 237  Fed.  Appx.  713  (2d  Cir.  2008);  see 
also  Frank  Bowman.  Sacrificial  Felon,  .AMERICAN  Lawyer,  Jan.  2007,  at  63  (former 
federal  prosecutor  complaining  that  the  “rides  governing  high-end  federal  white-collar 
sentences  are  now  completely  uniethcred  from  both  criminal  law  theoiy  and  simple 
common  sense”):  Aiidrcw  Weissniann  &  Joshua  Block.  White-Collar  Defendants  and 
White-Collar  Crimes.  116  Yale  L.J.  Pocket  Part  286  (2007)  (former  federal 
prosecutors  asserting  that  “the  current  Federal  Sentencing  Guidelines  for  fraud  and  other 
white-collar  offences  are  too  severe”  and  are  greater  than  “necessary  to  satisfy  the 
traditional  sentencing  goals  of  specific  and  general  deterrence  —  or  even  retribution”). 

The  potential  absurdity  of  the  sentencing  guidelines  are  on  full  display  in  this  case 
because,  at  least  according  to  the  government’s  proposed  calculations,  the  advisory 
sentencing  guidelines  here  recommend  a  life  sentence  for  Mr.  Rubashkin.  We  cannot 
fathom  how  truly  sound  and  sensible  sentencing  rules  could  call  for  a  life  sentence  --  or 
anything  close  to  it  —  for  Mr.  Rubashkin,  a  51 -year-old,  first-time,  non-violent  offender 
whose  case  involves  many  mitigating  factors  and  whose  personal  history  and 
extraordinary  family  circumstances  suggest  that  a  sentence  of  a  modest  number  of  years 
could  and  would  be  more  than  sufficient  to  serve  any  and  all  applicable  sentencing 
purposes.  To  our  knowledge,  there  is  no  empirical  or  other  social  science  research  to 
support  the  notion  that  life  sentences  or  even  long  prison  terms  are  necessary  for.  or  even 
effective  at.  deterring  white-collar  offen.ses.  In  fact,  there  is  research  suggesting  that  even 
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a  short  term  of  incarceration  may  sufllciciU  to  acliievc  specific  and  general  deterrence  for 
white-collar  offenses.  See  A.  Mitchell  Pol  insky  &  Steven  Shavcll,  On  the  Disutility  and 
Discount ing  oj  hnprisonnienl  and  the  Theory  of  Deterrence,  28  J,  l.eg.  Stud.  1.  12 
(1999);  see  also  Peter  J.  Henning,  White  Collar  Crime  Sentences  After  Booker.-  Was  the 
Sentencing  of  Bernie  Ebbers  Too  Harsh?.  37  McGeorge  L.  Rev.  757  (2006).  Even  the 
Sentencing  Commission  itself  has  rocogni'/ed  that  a  "shon  but  definite  period  of 
confinement  '  can  aclheve  the  twin  goals  and  just  punishment  and  deterrence.  Sec  U.S. 
Sentencing  Conmiission,  Fifteen  Years  of  Guidelines  Sentencing:  An  A.ssessmeni  of  How 
Well  the  Federal  Criminal  Justice  System  Is  Achieving  the  Goals  of  Sentencing  Reform 
(November  2004),  available  al  u^v\v.iissc.gov/15_year/l  Syear.hlm. 

Against  this  backdrop,  vve  find  it  troubling  that  the  Govermnent’s  initial  sentencing 
memorandum  in  this  case  not  only  suggests  strongly  that  a  guideline  sentence  is 
warranted  for  Mr.  Rubashkin,  but  further  claims  that  even  if  a  downward  variance  were 
warranted,  upward  departures  from  the  guidelines  (which  presumably  would  minimize  if 
not  nullify  the  effect  of  any  variance)  would  be  Justified,  In  this  context,  we  find  it 
telling  that  the  Government’s  massive  seittcncing  submission  barely  mentions  §3553(a)  at 
all,  erroneously  suggests  that  a  variance  from  the  guideline  sentence  of  life  imprisonment 
would  have  to  be  supported  by  “compelling  grounds,”  and  never  acknowledges  this 
Court’s  fundamental  obligation  to  make  an  “individualized  assessmeiU  based  on  the  facts 
presented”  of  all  the  §3553(a)  factors,  Gall,  552  U.S.  at  50,  and  to  independently  assess 
what  sentence  in  this  unique  case  would  be  “sufficient,  but  not  greater  than  necessary  to 
accomplish  the  sentencing  goals  advanced  in  §  3553(a)(2).'’  Kimbrough,  552  U.S.  at  111. 
Indeed,  the  Attorney  General  of  the  United  States  has  personally  emphasized  that  ■'[tjhe 
desire  to  have  an  almost  mechanical  system  of  sentencing  has  led  us  away  from 
individualized,  fact-based  determinations  that  1  believe,  within  reason,  should  be  our 
goal.”  Remarks  of  the  Honorable  Eric  H.  Holder,  Jr.  for  the  Charles  Hamilton  Houston 
Institute  for  Race  and  Justice  (June  24,  2009),  available  at 

http://v\'W'w.justice.gov/ag/speeches/2009/ag-speech-090624  I  .html. 

The  Government’s  position  is  especially  disconcerting  given  that  district  and  circuit 
courts  around  the  country,  recognizing  that  they  arc  poorly  served  by  the  sentencing 
guidelines  for  high-loss  white-collar  offenses,  consistently  impose  and  approve  below- 
guideline  .sentences  in  such  cases.  See.  e.g..  United  States  Fergitson  et  al.  No.  3:06-cr- 
00137-CFD  (D.  Conn.)  (imposing  sentences  ranging  from  one  year  and  one  day  to  four 
years  on  five  defendants  convicted  of  fraud  leading  to  over  $500  million  in  loss,  and 
whose  guideline  ranges  were  life  imprisonment);  United  States  v.  Treacy,  No.  08  Cr.  366 
(S.D.N.Y.)  (imposing  two-year  sentence  on  former  President  of  Monster  Worldwide  Inc. 
convicted  of  fraud,  where  govemmeiit’s  initial  guideline  calculation  was  27  to  34  years 
intprisonment):  Adelson.  supra,  441  F.  Supp.  2d  506  (imposing  42-month  sentence  on 
foi  mer  President  of  public  company  convicted  of  fraud  leading  to  more  than  $50  million 
of  loss,  and  whose  guideline  range  was  life  imprisonment):  United  States  v.  Bradley 
Stinn.  No.  07-CR-001  13  (NG)  (E.D.N.Y.)  (imposing  12-year  sentence  on  former  CEO  of 
public  company  convicted  of  fraud  leading  to  more  than  $100  million  in  loss,  and  whose 
guideline  range  was  life  imprisonment);  United  States  v.  John  and  Timothy  Rigas.  No. 
02-Cr.-1236  (S.D.N.Y.)  (twelve-year  and  17-ycar  sentences  for  former  CEO  and  CFO 
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convicied  of  fraud  leading  lo  (he  financial  collapse  of  Adelphia  Corporation).  Indeed,  as 
one  leading  commentator  has  noted,  ‘'since  Booker,  virtually  every  judge  faced  with  a 
top-level  corporate  fraud  defendant  in  a  very  large  fraud  has  concluded  that  sentences 
called  for  by  the  Guidelines  were  too  high.  This  near  unanimity  suggests  (hat  the 
judiciary  sees  a  consistent  disjunction  between  (he  sentences  pre.scribed  by  the  Guidelines 
[in  fraud  cases]  and  the  fundamental  requirement  of  Section  3553(a)  that  judges  impo.ses 
sentences  'sufficient,  but  not  greater  than  necessary'  to  comply  with  its  objectives." 
Frank  O.  Bowman  III,  Semencio^  High-Loss  Corporuie  Insider  Frauds  After  Booker.  20 
Fed.  Sent’g  Rep.  1 6?'  1 69  (Feb.  2008). 

The  statutory  mandate  that  (his  Court  consider  "the  need  to  avoid  unwarranted  seittence 
disparities  among  defendants  vvith  similar  records  who  have  been  found  guilty  oj’ similar 
conduct,”  18  U.S.C.  §3553(a)(6),  heightens  the  importance  and  significance  of  district 
and  circuit  courts  around  the  nation  consistently  imposing  and  approving  below-guidcline 
sentences  for  defendants  whose  crimes  and  harms  were  far  worse  than  Mr.  Rubashkin. 
.A  guideline  life-sentence  or  even  a  decades-long  sentence  for  Mr.  Rubashkin  would  not 
only  be  inconsistent  with  the  traditional  purposes  of  punishment  set  forth  in  §3553(a)(2). 
but  also  would  produce  a  gross  disparity  in  treatment  that  countermands  the  commands  of 
§3553(a)(6)  and  undermines  the  congressional  goal  of  fairness  and  proportionality  in 
federal  sentencing.  Indeed,  given  (hat  defendant  Mark  Turkcan,  President  of  First  Bank 
Mortgage  of  St.  Louis,  who  misapplied  $35  million  in  loans  resulting  in  a  loss  of 
approximately  $25  million,  recently  received  a  sentence  of  only  one  year  and  one  day  of 
imprisonment,  (his  Courtis  statutory  obligation  to  "avoid  unvvarranted  sentence 
disparities”  demands  imposition  of  a  sentence  far  closer  to  Mr.  Turkcan's  than  what  the 
Government  appears  to  suggest. 

In  sum,  wc  respectfully  urge  the  Court  to  note  and  consider  the  peculiarity  and  potentially 
severe  injustice  of  the  applicable  sentencing  guidelines  and  of  the  Government's  extreme 
sentencing  position  in  this  ease.  And  we  hope  this  letter  is  appreciated  and  understood  in 
the  context  in  which  it  is  conveyed  — -  namely,  as  a  genuine  effort  to  aid  this  Court  as  it 
confronts  the  challenge  of  assessing  all  (he  factors  set  forth  at  18  U.S.C.  §  3553(a)  to 
tailor  a  sentence  for  Mr.  Rubashkin  that  complies  with  the  statutory  purposes  of 
sentencing  set  forth  by  Congress. 


Most  respectfully  yours. 


Nicholas  Katzenbach 

Attorney  General  of  (he  United  States  (1965-66) 
Ramsey  Clark 

.Attorney  General  of  the  United  States  (1967-69) 
Edwin  Meese  III 

Attorney  General  of  the  United  Slates  (1985-88) 
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Richard  Thornburgli 

Attorney  Getieral  of  the  United  States  (1988-91) 

William  Barr 

Attorney  General  of  the  United  States  ( 1 991-93) 

Janet  Reno 

Attorney  General  of  the  United  Stales  (1993-2001) 

Jamie  Gorelick 

Deputy  Attorney  General  of  the  United  Stales  (1994-97) 

Larry  D.  fhonipson 

Deputy  Attorney  General  of  the  United  States  (2001-03) 

United  States  Attorney,  Northern  District  of  Georgia  (1982-86) 

Seth  Waxinan 

Solicitor  General  of  llte  United  Stales  ( 1 997-200 1 ) 

A.  Bates  Butler  111 
United  Stales  Attorney 
District  of  Arizona  ( 1 980-8 1 ) 

Robert  Cleary 

United  States  Attorney 

District  of  New  Jersey  (1999-2002) 

Southern  District  of  Illinois  (2002) 

Kendall  Coffey 

United  Slates  Aiiorncy 

Southern  District  of  Florida  ( 1 993-96) 

Robert  DelTufo 

United  Stales  Attorney 

District  of  New  Jersey  ( 1 976-80) 

W.  Thomas  Dillard 

United  States  Attorney 

Eastern  District  of  Tennessee  (1981 ) 

Northern  District  of  Florida  (1983-87) 

Leon  Kellner 

United  States  Attorney 

Southern  District  of  Florida  (1985-88) 
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.lames  Marlin 

United  Slates  Attorney 

Eastern  District  of  Missouri  (2004-05) 

Charles  Redding  Pill 

United  Stales  Attorney 

Middle  District  of  Alabama  (1994-1998) 

James  U.  Reynolds 

United  Slates  Attorney 

Northern  District  of  fowa  ( 1 977-82) 

Benito  Romano 

United  Slates  Attorney 

Southern  District  of  New  York  (1989) 

John  W.  Stokes  Jr. 

United  States  Attorney 

Northern  District  of  Georgia  (1969-77) 

Brett  Tolrnan 

United  States  Attorney 

District  of  Utah  (2006-09) 

Stanley  A.  Twardy,  Jr. 

United  Stales  Attorney 
District  of  Connecticut  ( 1 985-9 1 ) 

Alan  Vinegrad 

United  Stales  Attomey 

Eastern  District  of  New  York  (2001-02) 


cc  (by  facsimile): 

Peter  E.  Deegan,  Jr..  Esq. 

.Attorney  for  the  United  States 

Alan  Ellis.  Esq. 

Guy  R.  Cook,  E.sq. 

F.  Montgomery  Brown.  Esq. 

Attorneys  for  Sholom  Rubashkin 
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March  4,2010 


The  Honorable  Patrick  J,  Leahy 
Chairman 

Committee  on  the  Judiciary 
United  States  Senate 
Washington,  DC  20510 

The  Honorable  JefT  Sessions 
Ranking  Member 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  DC  20510 


Dear  Chairman  Leahy  and  Ranking  Member  Sessions: 

We  have  in  common  that  we  have  all  served  as  senior  leaders  of  the  Dcpartmenl 
of  Justice,  although  we  have  served  in  the  administrations  of  difTerent  parties^  What  we 
also  have  in  common,  and  what  is  particularly  relevant  at  the  moment,  is  that  we  all 
benefited  during  our  tenures  from  the  wise  counsel  and  good  judgment  of  David 
Margolis.  His  advice  is  informed  by  his  long  experience  and  delivered  with  utter  lack  of 
partisan  bias  or  any  other  distorting  prejudice.  We  greatly  admire  and  appreciate  the 
unique  role  he  has  played  in  the  Department  over  many  years. 

While  we  do  not  comment  here  on  the  merits  of  the  decision  regarding  the 
discipline  of  John  Yoo  and  Jay  Bybee,  wc  are  certain  that  it  was  reached  conscientiously 
and  wholly  without  partisan  purposes.  Obviously,  Congress  has  the  right  to  explore  this 
decision  with  the  Department,  as  this  Committee  did  in  hearing  from  the  Acting  Deputy 
Attorney  General  last  Friday,  but  we  write  to  emphasi7.e  that  we  have  no  doubts  at  all 
about  the  honesty  and  integrity  of  David  Margolis’s  decision  in  this  matter. 


As  those  who  have  benefited  from  David  Margolis’s  counsel,  we  know  he 
remains  a  great  asset  to  the  Department  and  the  country  for  the  present  and  future. 


John  D.  Ashcroft 
Attorney  Genera! 
2001-2005 

William  P,  Barr 
Attorney  General 
1991-1993 

Benjamin  R.  Civllelti 
Attorney  General 
1979-19S1 

James  B.  Corney 
Deputy  Attorney  General 
2003-2005 

Mark  R.  Filip 

Deputy  Attorney  General 

2008-2009 

Alberto  R.  Gonzales 
Attorney  General 
2005-2007 

Jamie  S.  Gorelick 
Deputy  Attorney  General 
1994-1997 

Jo  Ann  Harris 

Assistant  Attorney  General^ 
Criminal  Division 
1993-1995 


Sincerely, 


Philip  B.  Heymann 
Deputy  Attorney  General 
1993-1994 

Paul  J.  McNulty 
Deputy  Attorney  General 
2005-2007 

Craig  S,  Morford 

Acting  Deputy  Attorney  General 

2007-2008 

Michael  B.  Mukasey 
Attorney  General 
2007-2009 

David  W.  Ogden 
Deputy  Attorney  General 
2009-2010 

Janet  W.  Reno 
Attorney  General 
1993-2001 

James  K,  Robinson 
Assistant  Attorney  General, 
Criminal  Division 
1998-2001 

George  J.  Tcrwilliger  Hi 
Deputy  Attorney  General 
1992-1993 


January  7,  2009 


The  Honorable  Patrick  J.  Leahy,  Chairman 
The  Honorable  Arlen  Specter,  Ranking  Member 
Senate  Committee  on  the  Judiciary 
SD-224  Dirksen  Senate  Office  Building 
Washington,  DC  20510-6275 

Dear  Mr.  Chairman  and  Senator  Specter: 

We  are  pleased  to  be  able  to  write  in  support  of  Eric  Holder,  a  man  who  stands  with  the 
most  qualified  who  have  been  privileged  to  be  nominated  to  be  Attorney  General  of  the  United 
States.  President-Elect  Obama’s  nomination  of  Eric  as  the  historic  appointment  of  our  first 
African-American  Attorney  General  should  be  hailed  as  a  milestone.  He  is  an  extraordinary  lawyer 
and  an  even  better  person.  We  would  hope  that  Eric  would  be  confirmed  swiftly  as  a  key 
component  of  the  President’s  National  Security  Team. 

Eric  Holder  has  a  lifetime  of  public  service  to  this  country.  His  30  year  professional  career 
has  been  consistently  characterized  by  unfaiHng  integrity  and  a  commitment  to  political 
independence.  Eric  began  his  career  as  a  federal  prosecutor  in  the  Public  Integrity  Section  of  the 
U.S.  Department  of  Justice.  There  he  tried  many  cases  and  prosecuted  successfully  widely  heralded 
pubHc  corruption  cases  against  officials  from  both  political  parties.  Thereafter,  Eric  was  appointed  a 
D.C.  Superior  Court  Judge  by  President  Reagan  and  served  with  distinction  on  the  Bench  for  five 
years.  As  a  Judge,  Eric  had  a  sterling  reputation  for  being  both  tough  on  crime  but  fair  to  all 
Htigants.  He  was  then  appointed  the  United  States  Attorney  for  the  District  of  Columbia  in  1993. 

As  Washington,  D.C.’s  U.S.  Attorney  Eric  ran  one  of  the  largest  and  most  important  prosecutorial 
offices  in  the  country  from  1993-1997.  While  U.S.  Attorney  he  oversaw  the  prosecution  and 
conviction  of  ex-Congressman  Dan  Rostenkowski  (D.  Ill.)  among  other  substantial  achievements. 
Once  again,  his  reputation  was  tough  on  crime  but  always  fair  and  professional.  From  1997  to  2001 
Eric  served  as  Deputy  Attorney  General,  the  critically  important  number  two  job  at  the  Department 
of  Justice.  There  he  gained  invaluable  experience  for  his  current  nomination  and  developed  a 
bipartisan  reputation,  making  difficult  decisions  such  as  recommending  that  Kenneth  Starr’s 
investigation  of  a  sitting  Democratic  President  be  expanded. 

From  2001  to  the  present  Eric  has  practiced  law  as  a  Partner  in  the  prestigious  Washington, 
D.C.  law  firm  of  Covington  &  Burling.  There  he  has  experienced  our  criminal  justice  system  from 
the  other  side  of  the  fence  as  one  of  Washington’s  leading  white  collar  defense  counsel.  While  at 
Covington  Eric  also  represented  major  companies  and  executives  in  a  wide  variety  of  complex 
Htigation  and  internal  investigations. 

While  everyone  seems  to  agree  with  us  that  Eric  is  extraordinarily  well  qualified  to  be 
Attorney  General,  some  have  raised  questions  about  certain  Presidential  pardons  issued  by  President 
Clinton  on  the  day  before  he  left  office.  Mentioned  most  prominently  was  the  Marc  Rich  pardon. 
The  short  answer  to  any  and  all  of  these  questions  is  that  the  power  to  issue  a  Presidential  Pardon  is 
a  clear  plenary  power  of  any  President.  It  is  his  or  hers  alone  to  execute  and  justify.  A  Presidential 
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pardon  is  then  unreviewable.  Virtually  no  one  disputes  that  Eric  was  an  outstanding  Deputy 
Attorney  General  in  every  respect.  President  Clinton’s  pardons  notwithstanding. 

Due  to  his  character  and  experience,  Eric  today  enjoys  the  endorsement  of  literally 
thousands  of  law  enforcement  officials  from  across  the  country,  including  NAPO  (National 
Association  of  Police  Organizations),  NDAA  (National  District  Attorneys  Association),  PERF 
(Police  Executive  Research  Forum),  NSA  (National  Sheriffs’  Association),  NAAUSA  (National 
Association  of  Assistant  U.S.  Attorneys)  and  NOBLE  (National  Organization  of  Black  Law 
Enforcement  Executives).  From  his  experience  Eric  fully  understands  and  appreciates  the  constant 
threat  posed  by  A1  Qaeda  and  Islamic  extremists.  As  former  federal  prosecutors  and  senior  officials 
of  the  Department  of  Justice  we  are  profoundly  aware  of  the  challenges  that  the  Department  and 
the  country  are  facing.  Eric  Holder  is  the  right  man  at  the  right  time  to  protect  our  citizens  in  the 
critical  years  ahead. 

In  closing,  we  note  that  not  only  is  Eric  superbly  qualified  to  be  Attorney  General,  but  he  is 
a  truly  good  man.  He  is  the  father  of  three  children  and  the  devoted  husband  of  Dr.  Sharon 
Malone.  As  a  kid  from  New  York  City’s  public  schools  who  made  it  to  and  through  Columbia 
University  and  its  Law  School,  Eric  is  indeed  another  great  American  success  story.  We  urge  his 
rapid  confirmation  as  our  next  Attorney  General  of  the  United  States. 

Sincerely, 


William  P.  Barr 

Former  General  Counsel,  Verizon  Corp. 
Former  Attorney  General  of  the  United  States 

Manus  M.  Cooney 

President,  The  TCH  Group 

Former  Chief  Counsel,  Senate  Judiciary 

Committee 


Makan  Delrahim 

Brownstein  Hyatt  &  Farber  Schreck,  LLP 
Former  Staff  Director  Senate  Judiciary 
Committee  and 

Former  Deputy  Assistant  Attorney  General  of 
the  United  States 


Joseph  E.  diGenova 
diGenova  &  Toensing 
Former  United  States  Attorney  for  the 
District  of  Columbia 


Stuart  M.  Gerson 

Epstein  Becker  &  Green,  P.C. 

Former  Acting  Attorney  General  and 
Assistant  Attorney  General  of  the  United 
States 


Michael  J.  Madigan 
Orrick,  Herrington  &  Sutcliffe  LLP 
Former  Federal  Prosecutor  and  Chief 
Counsel,  Senate  Special  Investigation, 
Committee  on  Governmental  Affairs 
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Michael  O’Neill 

George  Mason  University 

Former  Chief  Counsel  and  Staff  Director, 

Senate  Committee  on  the  Judiciary 

Former  Commissioner,  United  States 

Sentencing  Commission 

George  J.  Terwilliger  III 
White  &  Case 

Former  United  States  Attorney  for  the 
District  of  Vermont 

Former  Deputy  Attorney  General  of  the 
United  States 


Victoria  Toensing 
diGenova  &  Toensing 

Former  Deputy  Assistant  Attorney  General  of 
the  United  States  and 

Chief  Counsel,  Senate  Intelligence  Committee 


Charles  R.  Work 

McDermott  Will  &  Emery 

Former  Federal  Prosecutor  and 

Former  President,  District  of  Columbia  Bar 


cc: 


Judiciary  Committee  Members 


William  P.  Barr 

Executive  Vice  President 
and  General  Counsel 

140  West  Street,  Floor  29th 

November  5,  2008  New  York,  ny  10007 


veriTOfi 


Chairman 

Distinguished  Graduate  Award 
West  Point  Association  of  Graduates 
698  Mills  Road 
West  Point,  NY  10996 

Dear  Mr.  Chairman: 

1  am  writing  to  support  the  nomination  of  the  Honorable  Robert  Kimmitt  for  the 
Academy's  Distinguished  Graduate  Award. 

Bob  and  I  became  close  friends  31  years  ago  when  we  served  as  law  clerks  together 
on  the  United  States  Circuit  Court  for  the  District  of  Columbia  Circuit,  both  having 
just  completed  night  law  school  in  Washington  --  he  while  serving  on  the  National 
Security  Council  staff;  I  while  working  for  the  CIA.  We  both  served  in  the  Reagan 
White  House  together,  and  he  went  on  to  serve  as  General  Counsel  of  the  Treasury 
Department.  We  both  served  together  in  the  Administration  of  President  George 
H.W.  Bush  -  he  as  Undersecretary  of  State  and  Ambassador  to  Germany;  I  as  Deputy 
Attorney  General  and  as  Attorney  General  of  the  United  States.  We  worked  closely 
together  on  the  Deputies  Committee  of  the  National  Security  Council.  Later  in  the 
private  sector,  when  I  was  general  counsel  of  a  telecom  company  and  he  a  partner  at 
a  major  national  law  firm,  I  entrusted  him  with  some  of  my  company's  most 
important  work.  He  has  returned  to  government  to  serve  with  distinction  as  Deputy 
Secretary  of  the  Treasury. 

While  our  professional  lives  have  been  closely  intertwined,  1  have  no  closer  friend. 
He  is  godfather  to  one  of  my  children,  and  I  to  one  of  his;  my  wife  and  1  designated 
Bob  in  our  will  as  guardian  to  our  children  if  we  died  while  they  were  minors. 

There  is  no  one  1  respect  more.  He  has  led  a  life  of  service  to  his  country,  serving 
with  distinction  in  the  many  offices  he  has  held.  In  whatever  he  does,  he  excels  as  a 
leader.  More  than  that,  he  is  a  man  of  the  highest  personal  integrity  and  character, 
firmly  and  constantly  devoted  to  his  family,  his  God  and  his  friends.  Simply  put,  Bob 
is  a  “Rock.”  He  can  always  be  counted  on  to  do  the  right  thing.  I  am  fortunate  to 
have  him  as  a  friend. 

Sincerely, 


William  P.  Barr 


WlfUarn  P.  Barr 

Executive  Vice  President 
and  General  Counsel 

November  2,  2006 


venzsn 

140  West  Street,  Floor  29th 
New\br1<,  NY  10007 

Phone  212  395-1689 


The  Honorable  Clifford  M.  Sobel 
U.S.  Embassy,  Brazil 
Unit  3500 

APO  AA  34030-3500 
Brasil 

Dear  Mr.  Ambassador: 

While  we  have  not  met,  I  am  the  General  Counsel  of  Verizon,  and  I  am  writing  about  an 
immigration  matter.  I  know  these  issues  can  be  nettlesome  - 1  frequently  had  to  deal  this 
kind  of  thing  when  I  served  as  Attorney  General  under  “Bush  41 The  matter  is  pending 
in  the  Consulate  at  Rio  de  Janeiro  and  is  the  source  of  great  hardship  to  one  of  my  senior 
American  attorneys  and  his  family.  It  seems  they  are  caught  in  a  Catch-22,  whereby  a 
waiver  application  is  peremptorily  rejected  without  ever  considering  the  merits.  I  am 
writing  simply  to  ask  that  an  appropriate  officer  at  the  Consulate  consider  the  merits  of 
the  application. 

The  facts  in  brief  are  these.  The  senior  attorney  on  my  staff  is  named  Frederic  Tauber. 

His  wife,  Giovanna,  was  bom  in  Brazil  and  is  now  a  permanent  U.S.  resident.  Mr. 
Tauber’s  mother-in-law,  Maria  das  Gracas  Ferreira  Barbosa,  a  native  and  citizen  of 
Brazil,  entered  the  U.S.  in  May  2001  as  a  visitor  with  B-IB/-2  status  to  care  for  her 
daughter  who  was  pregnant  with  the  Tauber’s  first  child  at  the  time  and  was  suffering 
from  depression  and  panic  disorder.  To  care  for  her  daughter,  whose  conditioned 
worsen^  after  giving  birdi,  and  the  newborn,  she  stayed  on  past  her  visa  expiration  date. 
After  her  daughter’s  condition  stabilized,  Ms.  Barbosa  left  the  U.S.  to  return  to  her  home 
and  family  in  Brazil.  Later,  in  April  2003,  when  Ms.  Barbosa  tried  to  visit  her  daughter 
and  granddaughter,  she  was  denied  enfry  and  advised  she  was  subject  to  a  ten  year  bar 

Since  then,  Ms.  Barbosa,  pursuant  to  INA  Sec.  212  (d)  (3),  has  twice  submitted  at  the 
Consulate  in  Rio  de  Janeiro  applications  for  a  B-1B/-2  Nonimmigrant  Visa  and  a  Waiver 
of  Inadmissibility.  That  Section  provides  for  discretionary  relief  from  the  kind  of  bsu:  at 
issue  here.  In  seeking  a  waiver  of  inadmissibility,  Ms  Barbosa  submitted  substantial 
documentation  showing  that  she  overstayed  her  earlier  visa  due  to  extenuating 
circumstances  surrounding  the  wellbeing  of  her  daughter  and  granddaughter;  that  she 
clearly  did  not  have  an  intent  to  permanently  remain  in  the  U.S.,  since,  as  the  mother  of  a 
naturalized  U.S.  citizen  son  at  that  time,  she  could  have  lawfully  effectuated  that  result  if 
she  had  wanted  to  stay;  that  she  has  continuing  ties  in  Brazil  that  manifest  an  intent  to 
remain  resident  there;  and  that  the  continuing  bar  on  admission  is  imposing  substantial 
hardship  on  her  daughter  a  permanent  U.S.  resident,  and  her  granddaughter  and 


son-in-law,  U.S.  citizens.  On  both  occasions,  her  applications  for  waiver  of 
inadmissibility  were  not  even  accepted  for  review;  they  were  pushed  back  at  her, 
summarily  rejected  without  consideration  of  their  content  on  the  grounds  that  she  was 
inadmissible. 


This  matter  has  become  more  acute  because  Mr.Tauber  has  just  given  birth  to  her  second 
child,  his  wife  is  having  difficulties  again,  and  his  mother-in-law  is  the  only  family 
member  who  can  help.  He  is  simply  seeking  a  review  of  Ms.  Barbosa’s  application  and 
consideration  for  the  relief  being  sought  und^  the  circumstances.  It  is  my  understanding 
that  INA  Sec  212(d)(3)  was  aiacted  so  as  to  provide  relief  by  a  waiver  of  inadmissibility 
to  non-immigrants  that  are  inadmissible  due  to  overstaying  a  visa  such  as  in  the  case  of 
Ms.  Barbosa.  While  relief  is  discretionary,  it  seems  to  me  Mr.  Tauber  is  presenting  a 
compelling  set  of  facts. 

I  would  be  most  grateful  if  some  further  consideration  might  be  given  to  the  situation. 
Respectfully  yours. 


William  P.  Barr 
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May  5, 2006 


The  Honorable  Alien  Specter 
Chairtnan,  Committee  on  the  Judiciary 
United  States  Senate 

224  Dirksen  Senate  Office  BuiMing^  ^  ^  ^  ^ 

Washington,  D.C.  20510 

Dear  Chairman  Specterr 

As  former  Attorneys  General  of  the  United  States,  we  write  in  Strong  support  Of 
Brett  Kavanaugh's  nomination  to  the  United  States  Court  of  Appeals  for  the  D.C.  Circuit. 
Our  past  experiences  as  Attorneys  General  include  extensive  involvement  in  the  selection 
of  judges  combined  with  a  comprehensive  knowledge  of  and  familiarity  with  our  federal 
court  system.  Prom  that  vantage  point,  we  can  each  state  with  cerjiainty  that  Mr. 
Kavanaugh  is  an  outstanding  nominee  to  the  federal  bench. 

Mr.  Kavanaugh  is  particularly  known  for  his  intelligence,  commitment  to  public 
service,  and  integrity.  Throughout  his  career,  Mr.  Kavanaugh  has  shown  a  dedication  to 
the  legal  profession  and  the  mile  of  law,  and  his  professional  accomplishments  speak  . 

volumes  to  his  ability  to  serve  as  a  federal  judge.  His  acadetnic  credentials  are 
superlative,  having  graduated  .from  Yale  University  and  from  Yale  Law  School,  He 
followed  these  achievements  by  clerking  for  Supreme  Cotirt  Justice  Anthony  Kennedy. 
Mr.  Kavanaugh  brings  a  wealth  of  broad  experiences  to  this  nomination,  ranging  from 
private  practice  as  an  associate  and  partner  at  a  prestigious  law  firm  to  years  as  a  close 
advisor  to  the  President  of  the  United  States.  During  that  time,  he  has  practiced  in  each 
level  of  our  judicial  system,  from  trial,  to  appellate,  to  the  Supreme  Court,  working  on 
both  criming  and  civil  matters,  Mr,  Kavanaugh  also  brings  other  qualities  to  the  table— 
namely  a  warm  personality,  a  strong  work  ethic,  and  a  good  character. 

We  believe  that  Mr.  Kavanaugh  possesses  each  characteristic  of  an  outstanding 
nominee  to  the  U.S.  Court  of  Appeals  for  the  D.C,  Circuit,  including  academic  and 
professional  credentials  and  integrity.  We  therefore  urge  this  Committee  and  the  Senate 
to  move  quickly  to  confirm Mh.  Kavanaugh  to  the  federal  bench.  America  would  be  well 
served  by  Mr.  Kavanaugh’s  prompt  confirmation. 

;  Sincerely, 


WiUiam  P,  Barr,  Attorney  General  under 
President  George  H.W.  Bush,  1991-1993 
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On  behalf  of: 

Griffin  B.  Bell,  Attorney  General  under 
-  President  Carter,  1977-1979 

Edwin  Meese,  m,  Attorney  General  under 
President  Reagan,  1985-1988 

Dick  Thornburgh,  Attorney  General  under 
,  Presidents  Ronald  Reagan  and  George  H- W.  Bush, 

‘  1988-1991 

John  Ashcroft,  Attorney  General  under 
President  George  W,  Bush,  2001-2005 

cc:  The  Honorable  Patrick  J. Xeahy  , 
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February  10, 2006 


The  Honorable  Salvatore  F.  DiMasi 
Speaker  of  the  House 
State  House,  Room  356 
Boston,  Massachusetts  02133 

Dear  Speaker  DiMasi: 

As  counsel  to  some  of  the  state’s  leading  corporations  and  institutions,  we  are 
writing  to  urge  your  support  for  an  increase  in  funding  for  the  Massachusetts  Legal 
Assistance  Corporation  in  the  FY07  budget.  An  appropriation  of  $12,066,799  in  line 
item  0321-1600  will  provide  critical  funds  to  the  Commonwealth’s  twelve  civil  legal  aid 
programs. 

Businesses  rely  on  the  smooth  functioning  of  our  legal  system,  and  access  to 
justice  is  fundamental  to  the  operation  of  that  system.  The  day-to-day  work  of  civil  legal 
aid  programs  helps  to  maintain  the  equities  that  hold  together  our  democratic  society  and 
our  Commonwealth.  It  is  clear  to  us,  as  corporate  and  institutional  attorneys,  that  unless 
everyone  has  access  to  the  courts,  the  perception  of  bias  can  erode  confidence  in  our 
justice  system  and  our  government. 

Currently,  local  legal  aid  programs  are  forced  to  turn  away  a  majority  of  eligible 
callers  because  of  a  lack  of  resources.  The  aftermath  of  Hurricane  Katrina  has  increased 
awareness  of  the  plight  of  invisible  communities  in  the  United  States:  low-income 
people  turned  away  from  legal  aid  programs  in  Massachusetts  represent  our  invisible 
communities. 

As  you  consider  the  budget  for  the  coming  fiscal  year,  we  ask  that  you  increase 
funding  for  civil  legal  aid  to  ensure  that  low-income  residents  with  serious  civil  legal 
problems  can  get  the  assistance  they  need. 

Thank  you  for  considering  our  request.  We  deeply  appreciate  your  support  and 
leadership  for  these  critical  services. 


Very  truly  yours. 


Christopher  iJ^^Mansfield 
General  Counsel 

Liberty  Mutual  Insurance  Company 


Thomas  J.  DesRosier 
General  Counsel 
Genzyme  Corporation 


Charles  J.  Gray 
General  Counsel 
Sonus  Networks,  Inc. 


General  Counsel 

Charles  River  Laboratories,  Inc. 


General  Counsel 
Welch  Foods  Inc.,  A 


'ooperative 


Edward  H.  Seksay 
General  Coxmsel 
Rockland  Trust  Company 


Holly  H.  Stratford 
General  Counsel 
Solid  Works  Corporation 


General  Counsel 
Teradyne,  Inc. 


Sandra  L.  Jesse 
General  Counsel 
Blue  Cross  and  Blue  Shield 
of  Massachusetts 


Ernest  Cloutier 
General  Counsel 
Digitas  Inc. 


)el  Brickman 
'General  Counsel 
Citizens  Financial  Group,  Inc. 


r'. 
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Stephanie  L.  Brown 
General  Counsel 
Linsco/Private  Ledger  Corp. 


W.  Robert  Kemp 
General  Counsel 
Textron  Systems  Corporation 


Alicia  R.  Lopez 
General  Counsel 
Haempnetics  Corporation 


General  Counsel 
Lojack  Corporation 


Douglas  S.  Horan 
General  Counsel 
NSTAR 


Philip  T.  Chase 

General  Counsel 

Epix  Pharmaceuticals,  Inc. 


General  Counsel 
Sovereign  Bancorp,  Inc. 


Paul  T.  Dacier 
General  Counsel 
EMC  Corporation 


Mark  E.  Suflivan 
General  Counsel 
Bose  Corporation 


Capital  Risk  Management,  Inc. 


Paul  w...,§asflman 
General  Counsel 
Boston  Scientific  Corporation 


Seth  H.  Hoogasian 

General  Counsel 

Thermo  Electron  Corporation 


William  P.  Ban- 

General  Counsel 

Verizon  Communications  Inc. 


Terence  A.  McGinnis 
General  Counsel 
Eastern  Bank 


REIT  Management  &  Research  LLC 


ElWi  J.  Rubin 
G^CTal  Counsel 
Greater  Media,  Inc. 


Susan  F.  Brand 
General  Counsel 
Cummings  Properties,  LLC 


Anne  Marie  Cook 
General  Counsel 
Viaeell,  Inc. 


Mary  Jean  Capodanno 
General  Counsel 
Centive 


John  E.  Henry  Cy 
General  Counsel 

Investors  Financial  Services  Corp. 


j.  Christopher  Collins 
Deputy  General  Counsel 
UnumProvident  Corporation 


Douglas  S.  Brown 
General  Counsel 

UMass  Memorial  Health  Care,  Inc 


Children's  Hospital  Boston 


Edy^aM  J.  J'aneuil 
,^eaeralJ5<4uisel 
GlobdlPartners  LP 


Jane  E.  Owens 
General  Counsel 
Sapient  Corporation 


Eric  Blumsack 
Chief  Legal  Counsel 
Stream  International  Inc. 


Christopher  D.T.  Guiffre 
General  Counsel 
Cubist  Pharmaceuticals,  Inc. 

Brian  A.  Berube 
General  Counsel 
Cabot  Corporation 


Raymond  G.  Arner 
Acting  General  Counsel 
Biogen  Idee  Inc. 


Brackett  B.  Denniston 
General  Counsel 
General  Electric  Company 


Acushnet  Company 


Robert  A.  Nailling/ 
General  Cormsel 
Suez  LNG  NA  LLC 


Ann  MeCauley 
General  Counsel 
The  TJX  Companies  Inc. 


Lawrraice  W.  Plitch 
General  Counsel 
The  Trigen  Companies 


Charles  C.  Cutrell  III 
General  Covmsel 

State  Street  Bank  and  Trust  Company 


/n1  ipm-  — 

Susan  H.  Alexander 
General  Counsel 

PAREXEL  Intanational  Corporation 

Thomas  G.  Gunning 

General  Counsel  i 

Serono,  Inc. 


Suzann^bair 
General  Counsel 

Northland  Investment  Corporation 


L>- 


Jean  S.  Loewenberg 

General  Coimsel 

Loomis,  Sayles  &  Company  LP 


Dianne  McCarthy  ^ 
General  Counsel 
Joslin  Diabetes  Center,  Inc. 


Richard  P.  Schwartz 
General  Counsel 
National  Development 


Christine  Hughes 
General  Counsel 
Emerson  College 


L^aS.  Peabody 
General  Counsel 
Harvard  Pilgrim  Health  Care 


Kellye  L.  Walker 
Gaieral  Counsel 
BJ's  Wholesale  Club,  Inc. 


Terry  L.  jOverbey 

GeneraVCounsel 

Gillette 


‘  1 

'  Brent  L.  Henry  / 

General  Counsel  / 

Partners  Healthcare  Systems,  Inc. 


Jeffrey  R.  Luber 
General  Counsel 
EXACT  Sciences  Corporation 


David  A.  Pace 
General  Counsel 
Reebok  International  t-td. 


Massachusetts  Financial  Services  Company 


IZCL 


Sandra  J.  Doran 
General  Counsel 
Lesley  University 


Joseph  M.  Herlihy 
General  Counsel 
Boston  College 


Lois  Dehls  Cornell 
General  Counsel 
Tufts  Health  Plan 


iJ 


Margar^K\  Seif 
General  Counsel  / 
Analog  Devices,  hi(^ 


,.K 


James  A.  Perley 
General  Counsel 
Yankee  Candle  Company,  Inc. 


Pirt^cia  Reeser 


Deputy  General  Counsel 
National  Amusements,  Inc. 


January  4,  2006 


The  Honorable  Patrick  Leahy 
Ranking  Member, 

Committee  on  the  Judiciary 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman  and  Senator  Leahy: 


The  Honorable  Arlen  Specter 
Chairman, 

Committee  on  the  Judiciary 
United  States  Senate 
Washington,  DC  20510 


We  write  in  support  of  the  nomination  of  Judge  Samuel  A.  Alito,  Jr.  to  the  United  States  Supreme  Court. 
Each  of  us  has  devoted  a  significant  portion  of  our  legal  practice  or  research  to  appellate  matters. 
Although  we  reflect  a  broad  range  of  political,  policy  and  legal  views,  we  all  agree  that  Judge  Alito 
should  be  confirmed  by  the  Senate.  Judge  Alito  has  a  well-deserved  reputation  as  an  outstanding  jurist. 
He  is,  in  every  sense  of  the  term,  a  “judge’s  judge.”  His  opinions  are  fair,  thoughtful  and  rigorous.  Those 
of  us  who  have  appeared  before  Judge  Alito  appreciate  his  preparation  for  argument,  his  temperament  on 
the  bench  and  the  quality  and  incisiveness  of  the  questions  he  asks.  Those  of  us  who  have  worked  with 
Judge  Alito  respect  his  legal  skills,  his  integrity  and  his  modesty.  In  short.  Judge  Alito  has  the  attributes 
that  we  believe  are  essential  to  being  an  outstanding  Supreme  Court  justice  and  therefore  should  be 
confirmed.  Thank  you  for  considering  our  views. 


Sincerely, 


Arlin  M.  Adams,  Schnader  Harrison  Segal  &  Lewis  LLP;  Judge,  U.S.  Court  of  Appeals 

for  the  Third  Circuit  1969-87 

Richard  C.  Ausness,  Ashland  Professor  of  Law,  College  of  Law,  University  of  Kentucky 

Donald  B.  Ayer,  Jones  Day;  Deputy  Attorney  General,  U.S.  Department  of  Justice 

1989-90;  Principal  Deputy  Solicitor  General,  U.S.  Department  of 
Justice  1986-88;  U.S.  Attorney,  Eastern  District  of  California, 
Sacramento  1981-86 


Stephen  M.  Bainbridge,  Professor  of  Law,  UCLA  School  of  Law 

William  P.  Barr,  Executive  Vice  President  and  General  Counsel,  Verizon 

Communications;  Attorney  General  of  the  United  States  1991-93; 
Deputy  Attorney  General,  U.S.  Department  of  Justice  1990-91; 
Assistant  Attorney  General,  Office  of  Legal  Counsel,  U.S.  Department 
of  Justice  1989-90 

Robert  E.  Bartkus, 


H.  Christopher  Bartolomucci, 
C.  Frederick  Beckner  III, 
James  F.  Bennett, 

Bradford  A.  Berenson, 
Geoffrey  S.  Berman, 


Hogan  &  Hartson  L.L.P.;  Associate  Counsel  to  the  President  2001-03 
Sidley  Austin  LLP 
Bryan  Cave  LLP 

Sidley  Austin  LLP;  Associate  Counsel  to  the  President  2001-03 

General  Counsel,  R.  Berman  Development;  Assistant  U.S.  Attorney, 
Southern  District  of  New  York  1990-94;  Associate  Counsel,  Office  of 
Independent  Counsel  Iran-Contra  1987-90 

Sidley  Austin  LLP 


Richard  D.  Bernstein, 


Lillian  R.  BeVier, 

Timothy  S.  Bishop, 
John  W.  Bissell, 


Thomas  G.  Bost, 
Lindley  Brenza, 

E.  Edward  Bruce, 


Steven  G.  Calabresi, 

Terry  Calvani, 

Thomas  F.  Campion,  Jr., 
David  W.  Carpenter, 
Michael  A.  Carvin, 


Richard  A.  Catalina,  Jr., 
Adam  H.  Charnes, 


Eric  R.  Claeys, 

Robert  F.  Cochran,  Jr., 

Louis  R.  Cohen, 

Charles  J.  Cooper, 


Douglas  R.  Cox, 
R.  Ted  Cruz, 


John  S.  Shannon  Distinguished  Professor  of  Law,  Sullivan  & 
Cromwell  Research  Professor,  University  of  Virginia  School  of  Law 

Mayer,  Brown,  Rowe  &  Maw  LLP 

Connell  Foley  LLP;  Judge,  U.S.  District  Court  for  the  District  of  New 
Jersey  1982-2005;  Chief  Judge,  U.S.  District  Court  for  the  District  of 
New  Jersey  2001-05 

Professor  of  Law,  Pepperdine  University  School  of  Law 

Bartlit  Beck  Herman  Palenchar  &  Scott,  LLP. 

Covington  &  Burling;  Adjunct  Professor,  Constitutional  Law, 
Georgetown  University  Law  Center  1970-75;  President,  Edward  Coke 
Appellate  Inn  of  Court  2002-03 

George  C.  Dix  Professor  of  Constitutional  Law,  Northwestern 
University  School  of  Law;  Special  Assistant  to  the  Attorney  General, 
U.S.  Department  of  Justice  1985-87 

Freshfields  Bruckhaus  Deringer  LLP;  Commissioner,  Federal  Trade 
Commission  1983-90 

Drinker,  Biddle  &  Reath,  LLP 

Sidley  Austin  LLP 

Jones  Day;  Deputy  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  U.S.  Department  of  Justice  1987-1988;  Deputy  Assistant 
Attorney  General,  Civil  Rights  Division,  U.S.  Department  of  Justice 
1985-1987 

Catalina  &  Associates,  A  Professional  Corporation 

Kilpatrick  Stockton  LLP;  Principal  Deputy  Assistant  Attorney 
General,  Office  of  Legal  Policy,  U.S.  Department  of  Justice  2002- 
2003 

Assistant  Professor  of  Law,  Saint  Louis  University  School  of  Law 

Louis  D.  Brandeis  Professor  of  Law,  Pepperdine  University  School  of 
Law 

Wilmer  Cutler  Pickering  Hale  and  Dorr  LLP;  Deputy  Solicitor 
General,  U.S.  Department  of  Justice  1986-88 

Cooper  &  Kirk,  PLLC;  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  U.S.  Department  of  Justice  1985-88;  Deputy  Assistant 
Attorney  General,  Civil  Rights  Division,  U.S.  Department  of  Justice 
1982-84 

Gibson  Dunn  &  Crutcher  LLP;  Deputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  U.S.  Department  of  Justice  1990-93 

Solicitor  General  of  Texas;  Director,  Office  of  Policy  Planning, 
Federal  Trade  Commission  2001-03;  Associate  Deputy  Attorney 
General,  U.S.  Department  of  Justice  2001 
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Thomas  R.  Curtin, 
Makan  Delrahim, 


George  W.  Dent,  Jr., 
Viet  Dinh, 


Mitchell  F.  Dolin, 
Charles  W.  Douglas, 
Dennis  J.  Drasco, 


Charles  S.  Duggan, 

Brett  L.  Dunkelman, 
Mark  Dwyer, 

John  C.  Eastman, 

Roy  T.  Englert,  Jr., 

Jerry  Fitzgerald  English, 


Samuel  Estreicher, 


Mark  L.  Evans, 


Tyrone  C.  Fahner, 


Donald  M.  Falk, 

H.  Bartow  Farr  III, 


Graham  Curtin  &  Sheridan  PA;  President,  New  Jersey  State  Bar 
Association  1993-94 

Brownstein,  Hyatt  &  Farber;  Deputy  Assistant  Attorney  General, 
Antitrust  Division,  U.S.  Department  of  Justice  2003-05;  Chief  Counsel 
&  Staff  Director,  Senate  Judiciary  Committee  2001-03 

Schott-van  den  Eynden  Professor  of  Law,  Case  Western  Reserve 
University  School  of  Law 

Professor  of  Law,  Georgetown  University  Law  Center;  Bancroft 
Associates  PLLC;  Assistant  Attorney  General  for  Legal  Policy,  U.S. 
Department  of  Justice  2001-03 

Covington  &  Burling 

Sidley  Austin  LLP 

Lum,  Danzis,  Drasco  &  Positan,  LLC;  Immediate  Past  Chair, 
American  Bar  Association,  Section  of  Litigation;  Second  Vice 
President,  Association  of  the  Lederal  Bar  of  the  State  of  New  Jersey 
2004-05 

Davis  Polk  &  Wardwell,  Associate  Counsel  to  the  President,  2004-05 
Osborn  Maledon,  P.A. 

Counsel  to  the  District  Attorney,  New  York  County  District 
Attorney’s  Office 

Professor  of  Law,  Chapman  University  School  of  Law,  Director,  The 
Claremont  Institute  Center  for  Constitutional  Jurisprudence 

Robbins,  Russell,  Englert,  Orseck  &  Untereiner;  Assistant  to  the 
Solicitor  General,  U.S.  Department  of  Justice  1986-89 

Cooper,  Rose  and  English;  Commissioner,  Port  Authority  of  New 
York  and  New  Jersey  1979-88;  Commissioner,  New  Jersey 
Department  of  Environmental  Protection  1979-82;  Counsel  to  the 
Governor  of  New  Jersey  1974-79;  New  Jersey  State  Senator  1971-72 

Dwight  D.  Opperman  Professor  of  Law  &  Co-Director,  Institute  for 
Judicial  Administration,  New  York  University  School  of  Law;  Of 
Counsel,  Jones  Day 

Kellogg,  Huber,  Hansen,  Todd,  Evans  &  Ligel,  P.L.L.C.;  General 
Counsel,  Interstate  Commerce  Commission  1976-79;  Assistant  to  the 
Solicitor  General,  U.S.  Department  of  Justice  1972-76 

Mayer,  Brown,  Rowe  &  Maw  LLP;  Attorney  General  for  the  State  of 
Illinois  1980-83;  Director,  Illinois  Department  of  Law  Enforcement 
1977-79;  Assistant  U.S.  Attorney  for  the  Northern  District  of  Illinois 
1971-75 

Mayer,  Brown,  Rowe  &  Maw  LLP 

Parr  &  Taranto;  Assistant  to  the  Solicitor  General,  U.S.  Department  of 
Justice  1976-78 
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John  Fee, 

Associate  Professor  of  Law,  J.  Reuben  Clark  Law  School,  Brigham 
Young  University 

Allen  Ferrell, 

Greenfield  Professor  of  Law,  Harvard  Law  School 

Clifford  S.  Fishman, 

Professor  of  Law,  Columbus  School  of  Law,  The  Catholic  University 
of  America 

Noel  J.  Francisco, 

Jones  Day;  Deputy  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  U.S.  Department  of  Justice  2003-05;  Associate  Counsel  to 
the  President  2001-03 

Jeremy  D.  Frey, 

Pepper  Hamilton  LLP;  Assistant  U.S.  Attorney-In-Charge  (Camden), 
District  of  New  Jersey  1987-2000 

Charles  Fried, 

Beneficial  Professor  of  Law,  Harvard  Law  School;  Associate  Justice 
Supreme  Judicial  Court  of  Massachusetts  1995-99;  Solicitor  General 
of  the  United  States  1985-89 

Nicole  Stelle  Garnett, 

Lilly  Endowment  Associate  Professor  of  Law,  University  of  Notre 
Dame  Law  School 

Richard  W.  Garnett, 

Lilly  Endowment  Associate  Professor  of  Law,  University  of  Notre 
Dame  Law  School 

John  Garvey, 

Dean,  Boston  College  Law  School;  Assistant  to  the  Solicitor  General, 
U.S.  Department  of  Justice  1981-84 

Jim  Gash, 

Associate  Dean  for  Student  Life,  Associate  Professor  of  Law, 
Pepperdine  University  School  of  Law 

Kenneth  S.  Geller, 

Mayer,  Brown,  Rowe  &  Maw  LLP;  Deputy  Solicitor  General,  U.S. 
Department  of  Justice  1979-86;  Assistant  to  the  Solicitor  General,  U.S, 
Department  of  Justice  1975-79 

John  J.  Gibbons, 

Gibbons,  Del  Deo,  Dolan,  Griffinger  &  Vecchione,  P.C.;  Judge,  U.S. 
Court  of  Appeals  for  the  Third  Circuit  1970-90;  Chief  Judge,  U.S. 
Court  of  Appeals  for  the  Third  Circuit  1987-90 

Robert  J.  Giuffra,  Jr., 

Sullivan  &  Cromwell  LLP;  Chief  Counsel,  U.S.  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs  1995-96 

Mary  Ann  Glendon, 

Learned  Hand  Professor  of  Law,  Harvard  Law  School 

Arthur  F.  Golden, 

Davis  Polk  &  Wardwell 

Robert  M.  Goodman, 

Greenbaum,  Rowe,  Smith  &  Davis  LLP;  Assistant  U.S.  Attorney, 
District  of  New  Jersey  1978-84 

Craig  R.  Gottlieb, 

Deputy  City  Solicitor  for  Appeals  and  Legislation,  City  of 
Philadelphia  Law  Department 

Lino  A.  Graglia, 

A.  Dalton  Cross  Professor  of  Law,  University  of  Texas  School  of  Law 

David  J.  Grais, 

Dewey  Ballantine  LLP 

Griffith  L.  Green, 

Sidley  Austin  LLP 

Michael  R.  Griffinger, 

Gibbons,  Del  Deo,  Dolan,  Griffinger  &  Vecchione,  P.C. 

Marc  Gross, 

Greenbaum,  Rowe,  Smith  &  Davis,  LLP 
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Randall  Guynn, 

John  G.  Harkins,  Jr., 
Edward  A.  Hartnett, 

Joseph  A.  Hayden, 

Arthur  D.  Heilman, 

Robert  A.  Helman, 
Gail  Heriot, 

Joseph  Hoffmann, 
Mark  D.  Hopson, 
Alan  I.  Horowitz, 

George  W.  Jones, 

Jay  T.  Jorgensen, 
William  F.  Jung, 
Michael  K.  Kellogg, 

Kenneth  N.  Klee, 
Douglas  W.  Kmiec, 


Scott  G.  Knudson, 
John  M.  Kunst,  Jr., 
Philip  Allen  Lacovara, 


Frederick  Lambert, 
Joseph  P.  LaSala, 
Albert  Lauber, 


Davis  Polk  &  Wardwell 
Harkins  Cunningham  LLP 

Richard  J.  Hughes  Professor  of  Constitutional  Law,  Seton  Hall 
University  School  of  Law;  Assistant  Federal  Defender,  District  of 
New  Jersey  1988-90 

Walder,  Hayden  &  Brogan,  P.A.;  President,  Association  of  the  Federal 
Bar  of  New  Jersey;  Former  President,  Association  of  Criminal 
Defense  Lawyers  of  New  Jersey  1985-86 

Professor  of  Law,  Sally  Ann  Semenko  Endowed  Chair,  University  of 
Pittsburgh  School  of  Law 

Mayer,  Brown,  Rowe  &  Maw  LLP  (former  chairman  of  the  firm) 
Professor  of  Law,  University  of  San  Diego  School  of  Law 
Harry  Pratter  Professor  of  Law,  Indiana  University  -  Bloomington 
Sidley  Austin  LLP 

Miller  &  Chevalier,  Chartered;  Assistant  to  the  Solicitor  General,  U.S. 
Department  of  Justice  1979-90 

Sidley  Austin  LLP;  Assistant  to  the  Solicitor  General,  U.S. 

Department  of  Justice  1980-83 

Sidley  Austin  LLP 

Jung  &  Sisco,  P.A. 

Kellogg,  Huber,  Hansen,  Todd,  Evans  &  Eigel,  P.L.L.C.;  Assistant  to 
the  Solicitor  General,  U.S.  Department  of  Justice  1987-89;  Assistant 
U.S.  Attorney,  Southern  District  of  New  York  1984-86; 

Professor  of  Law,  UCLA  School  of  Law 

Chair  &  Professor  of  Constitutional  Law,  Pepperdine  University 
School  of  Law;  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
U.S.  Dept,  of  Justice  1985-89 

Briggs  and  Morgan  P.A. 

Dinsmore  &  Shohl  LLP 

Mayer,  Brown,  Rowe  &  Maw  LLP;  Deputy  Solicitor  General,  U.S. 
Department  of  Justice  1972-73;  Special  Assistant  to  the  Attorney 
General,  1969-70;  Counsel  to  the  Watergate  Special  Prosecutor,  1973- 
74;  Assistant  to  the  Solicitor  General,  U.S.  Department  of  Justice 
1967-69 

Professor  of  law.  University  of  California  Hastings  College  of  Law 

McElroy,  Deutsch,  Mulvaney  &  Carpenter,  LLP 

Director,  Graduate  Programs  in  Tax  and  Securities,  Georgetown 
University  Law  School;  Deputy  Solicitor  General,  U.S.  Department  of 
Justice  1986-1987;  Tax  Assistant  to  the  Solicitor  General,  U.S. 
Department  of  Justice  1983-1985 
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David  L.  Lawson, 
Gary  S.  Lawson, 

Alfred  J.  Lechner,  Jr., 

Michael  S.  Lee, 
Thomas  R.  Lee, 

David  G.  Leitch, 

Andrew  W.  Lester, 

David  M.  Levy, 

Mark  I.  Levy, 

Timothy  K.  Lewis, 

Daniel  Lowenstein, 
Nelson  Lund, 

Lawrence  S.  Lustberg, 
William  F.  Maderer, 

Maureen  E.  Mahoney, 

M.  Matthew  Mannion, 
Kevin  P.  Martin, 

J.  Llewellyn  Mathews, 


Sidley  Austin  LLP 

Abraham  &  Lillian  Benton  Scholar  Professor  of  Law,  Boston 
University  School  of  Law 

Vice  President,  Chief  Counsel  Litigation,  Tyco  International  (US)  Inc.; 
Partner,  Morgan,  Lewis  &  Bockius  LLP  2001-05;  Judge,  U.S.  District 
for  the  District  of  New  Jersey  1986-2001;  Judge,  New  Jersey  Superior 
Court  1984-86 

General  Counsel  to  Utah  Governor  Jon  M.  Huntsman,  Jr.;  Assistant 
U.S.  Attorney  for  the  District  of  Utah  2002-05 

Professor  of  Law,  J.  Reuben  Clark  Law  School,  Brigham  Young 
University;  Deputy  Assistant  Attorney  General,  Civil  Division,  U.S. 
Department  of  Justice  2004-05 

Senior  Vice  President  &  General  Counsel,  Ford  Motor  Company; 
White  House  Deputy  Counsel  2002-2005;  Deputy  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  U.S.  Department  of  Justice  1990-93 

Lester,  Loving  &  Davies,  P.C.;  Adjunct  Professor,  Oklahoma  City 
University  School  of  Law;  U.S.  Magistrate  Judge,  Western  District  of 
Oklahoma  1988-96 

Sidley  Austin  LLP 

Kilpatrick  Stockton  LLP;  Deputy  Assistant  Attorney  General,  Civil 
Division,  U.S.  Department  of  Justice  1993-95;  Assistant  to  the 
Solicitor  General.  U.S.  Department  of  Justice  1979-81,  1983-86 

Schnader  Harrison  Segal  &  Lewis  LLP;  Judge,  U.S.  Court  of  Appeals 
for  the  Third  Circuit  1992-99;  Judge,  U.S.  District  Court  for  the 
Western  District  of  Pennsylvania  1991-92;  Assistant  U.S.  Attorney, 
Western  District  of  Pennsylvania  1983-91 

Professor  of  Law,  UCLA  School  of  Law 

Patrick  Henry  Professor  of  Constitutional  Law  and  the  Second 
Amendment,  George  Mason  University  School  of  Law;  Associate 
Counsel  to  the  President  1989-92;  Attorney-Advisor,  Office  of  Legal 
Counsel,  U.S.  Department  of  Justice  1986-87 

Gibbons,  Del  Deo,  Dolan,  Griffinger  &  Vecchione,  P.C. 

Saiber  Schlesinger  Satz  and  Goldstein,  LLC;  Chief,  Special 
Prosecution  Division,  District  of  New  Jersey  1978-80;  Assistant  U.S. 
Attorney,  District  of  New  Jersey  1974-78 

Latham  &  Watkins  LLP,  Deputy  Solicitor  General,  U.S.  Department 
of  Justice  1991-93 

Wilentz,  Goldman  &  Spitzer  P.A. 

Goodwin  Procter  LLP 

Blank  Rome  LLP;  Magistrate  Judge  (part  time),  U.S.  District  Court  for 
the  District  of  New  Jersey  1983-88 
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David  N.  Mayer, 

W.  Thomas  McGough,  Jr., 
Phillip  L.  McIntosh, 

Edward  R.  McNicholas, 

H.  Curtis  Meanor, 

Michael  J.  Meehan, 

Michael  S.  Meisel, 

Thomas  W.  Merrill, 

Geoffrey  Miller, 

R.  Charles  Miller, 
Christopher  D.  Moore, 
Juan  P.  Morillo, 

Andrew  Morriss, 

Luther  T.  Munford, 

Glen  D.  Nager, 

Grant  S.  Nelson, 

Ryan  D.  Nelson, 

Dennis  R.  Nolan, 

Keith  A.  Noreika, 

Mark  S.  Olinsky, 

Theodore  B.  Olson, 


Professor  of  Law  and  History,  Capital  University  Law  School 
Reed  Smith,  LLP 

Associate  Dean  &  Professor  of  Law,  Mississippi  College  School  of 
Law 

Sidley  Austin  LLP;  Associate  Counsel  to  the  President  2000-01 

Podvey,  Meanor,  Catenacci,  Hildner,  Cocoziello  &  Chattman;  Judge, 
U.S.  District  Court,  District  of  New  Jersey  1974-83;  Judge,  New 
Jersey  Superior  Court,  Appellate  Division  1973-74;  Judge,  Superior 
Court  of  New  Jersey,  Law  Division  1969-73 

Munger  Chadwick  PLC  Tucson  Arizona;  Member,  Advisory 
Committee  on  Appellate  Rules  to  the  Judicial  Conference  of  the 
United  States  1994-99;  President,  American  Academy  of  Appellate 
Lawyers  2003-04 

Cole,  Schotz,  Meisel,  Forman  &  Leonard,  P.A. 

Charles  Keller  Beekman  Professor  of  Law,  Columbia  University 
School  of  Law;  Deputy  Solicitor  General,  U.S.  Department  of  Justice 
1987-90 

Comfort  Professor  of  Law,  New  York  University  School  of  Law; 
Attorney  Advisor,  Office  of  Legal  Counsel,  U.S.  Department  of 
Justice  1980-82 

Kirkpatrick  &  Lockhart  Nicholson  Graham  LLP 
Goodwin  Procter  LLP 
Sidley  Austin  LLP 

Galen  J.  Roush  Professor  of  Business  Law  &  Regulation,  Case  School 
of  Law 

Phelps  Dunbar  LLP;  Member,  Advisory  Committee  on  Appellate 
Rules  to  the  Judicial  Conference  of  the  United  States  1993-99 

Jones  Day;  Assistant  to  the  Solicitor  General,  U.S.  Department  of 
Justice  1986-88 

Professor  of  Law,  UCLA  School  of  Law 
Sidley  Austin  LLP 

Webster  Professor  of  Labor  Law,  University  of  South  Carolina  School 
of  Law 

Covington  &  Burling 

Sills  Cummis  Epstein  &  Gross  P.C.;  Assistant  U.S.  Attorney,  District 
of  New  Jersey  1986-90. 

Gibson,  Dunn  &  Crutcher,  LLP;  Solicitor  General  of  the  United  States 
2001-04;  Assistant  Attorney  General,  Office  of  Legal  Counsel,  U.S. 
Department  of  Justice  1981-84 
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Jason  C.  R.  Oraker, 
Stephen  M.  Orlofsky, 

John  E.  Osborn, 

Dennis  Owens, 

Michael  Stokes  Paulsen, 

Richard  C.  Pepperman,  II, 
Carter  G.  Phillips, 

Janies  A.  Plaisted, 

Nicholas  H.  Politan, 

Carl  D.  Poplar, 

Stephen  Presser, 


Sidley  Austin  LLP 

Blank  Rome  LLP;  Judge,  U.S.  District  Court  for  the  District  of  New 
Jersey  1996-2003;  Magistrate  Judge,  U.S.  District  Court  for  the 
District  of  New  Jersey  1976-80 

Senior  Vice  President  &  General  Counsel,  Cephalon,  Inc.;  Special 
Assistant  to  the  Legal  Adviser,  U.S.  Department  of  State  1989-92 

DeWitt  &  Zeldin,  L.L.C.;  Editor-in-Chief,  Appellate  Practice  Journal 
(American  Bar  Association)  1988-Present 

McKnight  Presidential  Professor,  Associate  Dean  for  Faculty  Research 
and  Scholarship,  University  of  Minnesota  Law  School 

Sullivan  &  Cromwell  LLP 

Sidley  Austin  LLP;  Assistant  to  the  Solicitor  General,  U.S. 

Department  of  Justice  1981-84 

Walder,  Hayden  &  Brogan,  P.A.;  Assistant  U.  S.  Attorney,  District  of 
New  Jersey,  Chief  of  the  Fraud  and  Public  Protection  Division  1979- 
83 

Judge,  United  States  District  Court  for  the  District  of  New  Jersey 
1987-2002 

Carl  D.  Poplar,  P.A.,  First  Vice  President,  Association  of  the  Federal 
Bar  of  the  State  of  New  Jersey;  President,  Association  of  Criminal 
Defense  Lawyers  of  New  Jersey  1991 

Raoul  Berger  Professor  of  Legal  History,  Northwestern  University 
School  of  Law 


Robert  Pushaw, 


James  Wilson  Endowed  Professor,  Pepperdine  University  School  of 
Law 


Alfred  W.  Putnam,  Jr., 
Michael  Rappaport, 
Alan  Charles  Raul, 

William  T.  Reilly, 
Ronald  J.  Riccio, 


Julius  N.  Richardson, 
Ronald  D.  Rotunda, 

Paul  E.  Salamanca, 


Drinker  Biddle  &  Reath  LLP;  Lecturer,  Appellate  Advocacy  Course, 
University  of  Pennsylvania  Law  School  1986-91 

Professor  of  Law,  University  of  San  Diego  School  of  Law;  Attorney- 
Adviser,  Office  of  Legal  Counsel,  U.S.  Department  of  Justice  1987-89 

Sidley  Austin  LLP;  General  Counsel,  U.S.  Department  of  Agriculture 
1989-93;  General  Counsel,  Office  of  Management  and  Budget,  1988- 
89;  Associate  Counsel  to  the  President,  1986-88 

McCarter  &  English,  LLP 

Professor  of  Law,  Seton  Hall  University  School  of  Law;  Counsel, 
McElroy,  Deutsch,  Mulvaney  &  Carpenter,  LLP;  Dean,  Seton  Hall 
University  School  of  Law,  1988-1999 

Kellogg,  Huber,  Hansen,  Todd,  Evans  &  Figel,  P.L.L.C. 

George  Mason  University  Foundation  Professor  of  Law,  George 
Mason  University  School  of  Law 

James  &  Mary  Lassiter  Associate  Professor  of  Law,  University  of 
Kentucky,  College  of  Law 
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Stephen  M.  Sargent, 

Parr  Waddoups  Brown  Gee  &  Loveless 

Michael  A.  Scaperlanda, 

Professor  of  Law,  Gene  and  Elaine  Edwards  Eamily  Chair  in  Law 
University  of  Oklahoma  College  of  Law 

Gene  C.  Schaerr, 

Winston  &  Strawn  LLP;  Associate  Counsel  to  the  President  1991-93 

Robert  G.  Schaffer, 

Lewis  and  Roca  LLP 

Elliott  Schulder, 

Covington  &  Burling;  Assistant  to  the  Solicitor  General,  U.S. 
Department  of  Justice  1979-84 

Joshua  Schwartz, 

Professor  of  Law,  George  Washington  University  Law  School; 
Assistant  to  the  Solicitor  General,  U.S.  Department  of  Justice  1981-85 

Philip  R.  Sellinger, 

Managing  Shareholder-  New  Jersey,  Greenberg  Traurig 

Stephen  M.  Shapiro, 

Mayer,  Brown,  Rowe  &  Maw  LLP;  Deputy  Solicitor  General,  U.S. 
Department  of  Justice  1981-83;  Assistant  to  the  Solicitor  General,  U.S. 
Department  of  Justice  1978-80 

Keith  Sharfman, 

Associate  Professor  of  Law,  Rutgers  School  of  Law 

Susan  M.  Sharko, 

Drinker  Biddle  &  Reath  LLP 

Ryan  A.  Shores, 

Hunton  &  Williams  LLP 

Gregory  Sisk, 

Professor  of  Law,  University  of  St.  Thomas  School  of  Law 
(Minneapolis);  Appellate  Staff,  Civil  Division,  U.S.  Department  of 
Justice  1986-89 

Stephen  F.  Smith, 

Professor  of  Law,  University  of  Virginia  School  of  Law 

Steven  D.  Smith, 

Warren  Distinguished  Professor  of  Law,  University  of  San  Diego 
School  of  Law 

Jerold  S.  Solovy, 

Jenner  &  Block  LLP 

Ilya  Somin, 

Assistant  Professor  of  Law,  George  Mason  University  School  of  Law 

Robert  G.  Stahl, 

Law  Offices  of  Robert  G.  Stahl;  Assistant  U.S.  Attorney,  District  of 
New  Jersey  1991-97 

Cheryl  M.  Stanton, 

Ogletree,  Deakins,  Nash,  Smoak  &  Stewart,  P.C. 

Patrick  M.  Stanton, 

Ogletree,  Deakins,  Nash,  Smoak  &  Stewart,  P.C. 

Kenneth  W.  Starr, 

Dean  and  Professor  of  Law,  Pepperdine  University  School  of  Law; 
Solicitor  General  of  the  United  States  1989-93;  Judge,  U.S.  of  Appeals 
fortheD.C.  Circuit  1983-89 

Paul  B.  Stephan, 

Lewis  E.  Powell,  Jr.  Professor  of  Law  and  Hunton  &  Williams 
Research  Professor;  University  of  Virginia  School  of  Law 

Shalom  D.  Stone, 

Walder,  Hayden  &  Brogan,  P.A. 

Aaron  M.  Streett, 

Baker  Botts  L.L.P. 

Andrew  J.  Strenio,  Jr., 

Sidley  Austin  LLP;  Commissioner,  Eederal  Trade  Commission  1986- 
91;  Commissioner,  Interstate  Commerce  Commission  1984-85 

Richard  G.  Taranto, 

Parr  &  Taranto;  Assistant  to  the  Solicitor  General,  U.S.  Department  of 
Justice  1986-89 
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Dale  E.  Thomas, 

Kathryn  Comerford  Todd, 
Daniel  E.  Troy, 

C.  Stewart  Verdery,  Jr., 


Eugene  Volokh, 
David  M.  Wagner, 
Justin  P.  Walder, 

Liza  M.  Walsh, 
Thomas  C.  Walsh, 
Dan  K.  Webh, 

Malcolm  E.  Wheeler, 


Joe  D.  Whitley, 


Robert  W.  Wild, 
Richard  G.  Wilkins, 


Richard  K.  Willard, 


Alfred  M.  Wolin, 


Rebecca  K.  Wood, 
Christopher  J.  Wright, 

James  P.  Young, 


Sidley  Austin  LLP 
Wiley  Rein  &  Fielding  LLP 

Sidley  Austin  LLP;  Chief  Counsel,  U.S.  Food  and  Drug 
Administration  2001-04;  Attorney- Advisor,  Office  of  Legal  Counsel, 
U.S.  Department  of  Justice  1987-89 

Mehlman  Vogel  Castagnetti;  Assistant  Secretary  for  Border  and 
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the  ideas  that  have  been  thrown  out  today.  We  appreciate  your  ef¬ 
fort  and  we  will  also  appreciate  any  continuing  advice  and  counsel 
that  you  might  be  able  to  provide  us. 

Senator  Graham.  Thank  you.  We’ll  have  the  next  panel.  Thank 
you.  [Recess.] 

Thank  you  all  for  being  patient.  I  apologize.  The  Senate  on  a 
good  day  is  a  hard  place  to  run.  We  have  had  five  back  to  back 
votes,  and  you  have  been  very  patient.  Our  first  panel  was  terrific. 
Thank  you  all  for  coming  and  helping  this  committee  with  a  very 
difficult  series  of  decisions  to  make.  You  are  all  well-known  and  re¬ 
spected.  Senator  Nelson,  would  you  like  to - 

Senator  Ben  Nelson.  No,  Mr.  Chairman,  I  think  we  would  like 
to  go  right  to  the  panel.  Thank  you  very  much.  I  do  want  to  thank 
the  panel,  though. 

Senator  Graham.  Mr.  Barr. 

STATEMENT  OF  HON.  Wtt.LIAM  P.  BARR,  FORMER  ATTORNEY 
GENERAL  OF  THE  UNITED  STATES 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  Let  me  say  that  I  think 
your  opening  statement  was  one  of  the  most  cogent  explanations  of 
where  we  are  and  I  really  agree  with  everything  you  said.  I  think 
the  administration’s  policies  are  justified  and  lawfiil  and  that  they 
are  fully  in  accord  with  the  law  of  war,  and  I  think  frankly.  Sen¬ 
ator,  the  thing  that  makes  it  appear  messy  is  not  because  of  any¬ 
thing  the  administration  or  our  military  is  doing.  I  think  the  real¬ 
ly — 

Senator  Graham.  Could  I  interrupt  here?  I  don’t  mean  messy  as 
a  blame  term.  It’s  just  a  legal  situation  that’s  hard  to  deal  with, 
no  one  is  at  fault.  I  think  we  did  a  good  job  defining  enemy  combat¬ 
ant  status  and  military  tribunals  but  the  courts  are  now  in  play. 
What  has  made  it  messy  is  habeas  and  is  the  worst  way  imag¬ 
inable  in  my  opinion  to  deal  with  the  legal  problems  that  we  face. 
I  just  wanted  to  interject  that  it’s  not  because  anybody  did  any¬ 
thing  wrong.  It’s  just  the  nature  of  the  legal  situation  we  find  our¬ 
selves  in. 

Mr.  Barr.  That’s  right,  and  you  made  that  clear.  Senator.  I  fully 
agree  with  that.  I  think  the  confusion  arises  from  several  different 
sources.  One  is  the  tendency  for  people  at  large,  and  forjudges,  to 
confuse  war  with,  law  enforcement  activities  which  are  totally  dif¬ 
ferent  from  a  constitutional  standpoint.  Another  is,  I  think  we 
would  all  recognize  that  over  the  past  30  years  there  has  been  ex¬ 
pansion  of  judicial  power.  Judges  are  more  and  more  willing  to  try 
to  sort  of  second-guess  and  make  decisions  that  heretofore  they 
have  relied  on  accountable  political  officials  to  make.  That’s  now 
carrjring  over  into  the  war  area,  unfortunately.  I  think  there’s  also 
been,  since  Watergate,  a  depreciation  of  the  importance  of  execu¬ 
tive  power.  Executive  power  to  our  framers  really  meant  some¬ 
thing,  they  viewed  it  as  a  distinctive  kind  of  power  to  deal  with  exi¬ 
gent  circumstances  that  really  weren’t  amenable  to  setting  all  the 
rules  out  in  advance,  which  is  what  the  legislature  does,  or  through 
the  judicial  method,  which  is  to  try  to  apply  absolute  objective 
standards  and  then  weigh  the  evidence  to  see  whether  something 
is  in  or  out. 
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Now,  in  our  war,  as  opposed  to  our  law  enforcement,  there  are 
two  important  attributes  that  I  think  we  have  to  recognize.  One  is 
it  that  it  is  subject  to  the  laws  of  war,  and  the  other  is  that  funda¬ 
mental  decisions  that  have  to  be  made  in  war  are  executive  in  na¬ 
ture.  The  framers  did  not  give  the  commander  in  chief  authority 
to  the  President  because  they  played  enie-meanie-miney-mo  or 
flipped  a  coin;  they  felt  that  the  President,  that  the  executive,  had 
to  make  the  kinds  of  decisions  that  came  up,  who  was  to  be  ap¬ 
proached  as  the  enemy,  what  force  was  to  be — ^yes. 

Senator  McCain.  The  Constitution  says  very  clearly,  “to  declare 
war,  grant  letters  of  marque  £uid  reprisal  and  make  rules  con¬ 
cerning  captures  on  land  and  water.”  So  I  don’t  understand  your 
logic  there,  that  it’s  all  up  to  the  executive. 

Mr.  Barr.  No,  I’m  sa3ring  that  the  executive  is  the  Commander 
in  Chief. 

Senator  McCain.  The  executive  is  Commander  in  Chief,  but  the 
Constitution  says  Congress  shall  make  rules  concerning  captures 
on  land  and  water. 

Mr.  Barr.  Okay,  well,  let’s  discuss  that  provision.  Senator. 

Senator  McCain.  Let’s  discuss  it.  Yes. 

Mr.  Barr.  In  the  18th  century  and  at  the  time  of  the  framing  of 
the  Constitution  there  was  a  concept  that  when  a  state  of  war  ex¬ 
isted,  all  the  citizens  of  the  two  communities  could  engage  in  hos¬ 
tilities  against  each  other,  willy-nilly,  and  the  concern  was  under 
international  law  and  the  evolution  of  that  law  was  the  countries 
should  give  specific  license  to  who  was  going  to  wage  combat  on  be¬ 
half  of  a  society  through  regular  metuis.  That’s  why  reprisals,  let¬ 
ters  of  marque  and  making  the  rules  governing  captures  were  es¬ 
tablished.  It  was  who  is  going  to  fight  on  behalf  of  the  Republic. 
That’s  what  that  provision  deals  with.  But  you  don’t  find  many 
statutes  to  try  to  anticipate  in  advance  and  set  forth  in  codification 
how  we  are  going  to  fight  a  particular  war.  That’s  the  point  I’m 
making.  It’s  very  hard  to  make  these  rules  in  a  statutory  strait- 
jacket,  that  sort  of  says  how  we’re  going  to  fight  or  define  with  pre¬ 
cision  every  category. 

Turning  to  the  situation  in  Guantanamo,  these  are  people  being 
held  as  detainees.  There  is  no  due  process  requirement  as  far  as 
foreign  persons  are  concerned  to  have  adversary  hearings  to  deter¬ 
mine  whether  someone  is  or  is  not  a  detainee.  However,  in  this 
case,  because  of  the  nature  of  this  war,  we  have  provided  these  in¬ 
dividuals  with  more  process  than  any  set  of  prisoners  in  wartime 
has  ever  received,  through  annual  reviews,  through  multilevel  bat¬ 
tlefield  and  theater  reviews,  and  now  through  CSRT,  which  is  a 
hearing  procedure. 

Senator  McCain.  Not  one  is  going  to  be  tried. 

Mr.  Barr.  Excuse  me? 

Senator  McCain.  Not  one  is  going  to  trial. 

Mr.  Barr.  I’m  sympathetic  with  the  notion  we  should  start  try¬ 
ing  these  people.  But  the  fact  of  the  matter  is  from  a  legal  stand¬ 
point,  we  did  catch  Hess  in  1939,  I  believe;  we  tried  him  in  1946. 
If  people  are  being  held  as  detainees,  there  is  no  immediate  need 
to  try  them  for  war  crimes  if  they  are  detained  anyway  as  detain¬ 
ees.  Now,  I  think  it’s  largely  a  prudential  judgment  as  to  when  we 
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bring  charges  against  these  people  and  Fm  sjnnpathetic  to  the  no¬ 
tion  we  that  should  proceed  with  that. 

Fd  like  to  get  a  little  bit  into  this  issue.  Fd  like  to  open  up  a  can 
of  worms  and  get  into  this  issue  of  interrogation.  Because  we  fre¬ 
quently  hear  a  lot  of  people  criticize  the  administration,  but  it 
seems  to  me  that  when  an  enemy  is  operating  as  these  people  are, 
they  are  committing  two  horrific  crimes  against  humanity. 

One  is  they  are  disguising  themselves  as  civilians  and  hiding  out 
among  civilians.  That  in  itself  is  an  atrocity,  because  it  increases 
the  vulnerability  of  civilians,  and  because  you  have  to  sort  out  who 
is  the  enemy  and  who  isn’t.  Second,  they  are  carrying  out  delib¬ 
erate  attacks  against  civilians.  So  these  are  two  grave  crimes. 

When  you  are  fighting  that  kind  of  an  enemy,  as  opposed  to 
enemy  that  is  fighting  by  the  laws  of  war,  it  seems  to  me  critical 
and  a  moral  imperative  that  you  take  every  step  you  can  to  figure 
out  who  is  the  enemy  and  who  isn’t  the  enemy.  I  don’t  know  of  any 
organization  like  this  that  has  ever  been  counteracted  without  that 
coercive  interrogation,  by  capturing  an  individual  and  then  figuring 
out  who  else  is  involved  and  who  they’re  reporting  to  and  who  else 
is  in  the  cell.  This  is  really  the  main  intelligence  means  you  have 
of  defeating  an  organization  like  this. 

Now,  I  can  understand  if  someone  wants  to  say  there  is  no  right 
to  coercive  interrogation.  I  disagree  with  that  as  a  moral  matter, 
but  I  have  not  heard  the  critics  sa5ring  that.  If  you  can  use  coercion 
in  interrogation,  the  question  is  where  you  draw  the  line.  This  ad¬ 
ministration  says  the^re  not  going  to  engage  in  torture,  but  they 
will  engage  in  coercive  interrogation,  and  I’m  not  sure  if  it  would 
be  helpful  for  Congress  to  try  to  figure  out  what  exactly  constitutes 
torture  and  what’s  coercion  under  the  circumstances. 

Finally,  let  me  just  say  I’m  not  sure  the  definition  of  enemy  com¬ 
batant  is  really  the  problem  here.  Like  any  rule  that  deals  with  a 
complicated  area,  it  has  to  be  necessarily  framed  in  general  terms 
and  applied  to  meet  the  circumstances.  You  said,  Mr.  Chairman,  at 
the  beginning,  war  is  fluid;  the  enemy  adapts;  we  have  to  adapt. 
Now  we  are  dealing  with  an  enemy  that  is  consciously  trying  to 
avoid  these  categories  and  organize  themselves  in  a  way,  not  only 
to  avoid  detection,  but  so  they  have  cover  stories  for  whatever  they 
do.  So,  there  are  some  areas  like  fraud,  for  example,  where  we  pro¬ 
hibit  fraud.  Fraud  is  a  general  term.  It’s  very  hard  to  codify  that 
and  think  of  all  the  instances  that  could  be  considered  fraud,  and 
I  think  the  definition  of  combatant  is  that  kind  of  definition  and 
it  has  two  components.  One,  you  are  either  part  of  the  armed  force 
of  the  enemy  or  you  are  providing  direct  support  to  the  military  op¬ 
erations,  or  hostilities  and  normally,  when  you  are  fighting  an 
army  that’s  a  regular  army,  that’s  easy  to  discern.  But  when  you 
are  fighting  a  guerrilla  army  it  is  sometimes  hard.  I’m  worried  that 
if  we  try  to  codify,  and  think  of  all  the  different  instances  where 
someone  could  be  providing  that  kind  of  support,  we’ll  leave  things 
out,  or  we’ll  create  mischief. 

So  those  are  some  opening  thoughts,  Mr.  Chairman,  I’d  be  glad 
to  answer  any  questions  you  have. 

[The  prepared  statement  of  Attorney  General  Barr  follows:] 
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Prepared  Statement  by  William  P.  Barr 

Mr.  ChairmEin,  and  members  of  the  subcommittee,  I  am  pleased  to  provide  my 
views  on  the  important  issues  surrounding  otir  response  as  a  Nation  to  attacks 
against  our  homeland  and  the  continuing  national  security  threat  posed  by  al 
Qaeda.  By  way  of  background,  I  have  previously  served  as  Assistant  Attorney  Gen¬ 
eral  for  the  Office  of  Legal  Counsel,  the  Deputy  Attorney  Greneral,  and  the  Attorney 
General  of  the  United  States.  I  have  also  served  on  the  White  House  staff  and  at 
the  Central  Intelligence  Agency  (CIA).  The  views  I  egress  today  are  my  own. 

My  remarks  today  focus  on  the  detention  of  foreign  enemy  combatants  captured 
during  our  military  campaign  against  the  Taliban  and  al  Qaeda  eind,  specifically, 
on  the  adequacy  of  the  procedures  governing  their  continued  detention  as  enemy 
combatants  and,  in  the  cases  of  some  detainees,  their  prosecution  before  military 
commissions  for  violations  of  the  laws  of  war. 

In  my  view,  the  criticisms  of  the  administration’s  detention  policies  are  without 
substance.  The  administration’s  detention  measures  are  squarely  in  accord  with  the 
time-honored  principles  of  the  law  of  war  and  supported  by  over  230  years  of  unbro¬ 
ken  legal  and  historical  precedent. 

It  is  important  to  understand  that  the  United  States  is  taking  three  different  lev¬ 
els  of  action  with  respect  to  the  detainees.  These  are  frequently  confused  in  the  pop¬ 
ular  media. 

First,  as  a  threshold  matter,  the  United  States  is  detaining  all  these  individuals 
simply  by  virtue  of  their  status  as  enemy  combatants.  It  is  well  established  under 
the  laws  of  war  that  enemy  forces  are  subject  to  capture  and  detention,  not  as  a 
form  of  punishment,  but  to  incapacitate  the  enemy  by  eliminating  their  forces  from 
the  battlefield.  Captured  enemy  forces  are  normally  detained  for  as  long  as  the 
enemy  continues  the  fight. 

The  determination  that  a  particular  foreign  person  seized  on  the  battlefield  is  an 
enemy  combatant  has  always  been  recognized  as  a  matter  committed  to  the  sound 
judgment  of  the  Commander  in  Chief  and  his  military  forces.  There  has  never  been 
a  requirement  that  our  military  engage  in  evidentiary  proceedings  to  establish  that 
each  individual  captured  is,  in  fact,  an  enemy  combatant.  Nevertheless,  in  the  case 
of  the  detainees  at  Guantanamo,  the  Deputy  Secretary  of  Defense  and  the  Secretary 
of  the  Navy  have  established  Combatant  Status  Review  Tribtmals  (CSRTs)  to  per¬ 
mit  each  detainee  a  fact-based  review  of  whether  they  are  properly  classified  as 
enemy  combatants  and  an  opportunity  to  contest  such  desimation. 

As  to  the  detention  of  enemy  combatants.  World  War  II  provides  a  dramatic  ex¬ 
ample.  During  that  war,  we  held  hundreds  of  thousands  of  German  and  Italian  pris¬ 
oners  in  detention  camps  within  the  United  States.  These  foreign  prisoners  were  not 
charged  with  an3d;hing;  they  were  not  entitled  to  lawyers;  they  were  not  given  access 
to  U.S.  courts;  and  the  American  military  was  not  required  to  engage  in  evidentiary 
proceedings  to  establish  that  each  was  a  combatant.  They  were  held  \intil  victory 
was  achieved,  at  which  time  they  were  repatriated.  The  detainees  at  Guantanamo 
are  being  held  under  the  same  principles,  except,  unlike  the  Germans  and  Italians, 
they  are  actually  being  afforded  an  opportunity  to  contest  their  designation  as 
enemy  combatants. 

Second,  once  hostile  forces  are  captured,  the  subsidiary  question  arises  whether 
they  belonged  to  an  Armed  Force  covered  by  the  protections  of  the  Geneva  Conven¬ 
tions  and  hence  entitled  to  prisoner  of  war  (POW)  status?  If  the  answer  is  yes,  then 
the  captives  are  held  as  prisoners  of  war  entitled  to  be  treated  in  accord  with  the 
various  “privileges”  of  the  Convention.  If  the  answer  is  no,  then  the  captives  are 
held  under  humane  conditions  according  to  the  common  law  of  war,  though  not  cov¬ 
ered  by  the  various  requirements  of  the  Convention.  The  threshold  determination 
in  decidii^  whether  the  Convention  applies  is  a  “group”  decision,  not  an  individual¬ 
ized  decision.  The  question  is  whether  the  military  formation  to  which  the  detainee 
belonged  was  covered  by  the  Convention.  This  requires  that  the  military  force  be 
that  of  a  signatory  power  and  that  it  also  comply  with  the  basic  requirements  of 
Article  4  of  the  Treaty,  e.g.,  the  militia  must  wear  distinguishing  uniforms,  retain 
a  military  command  structure,  and  so  forth.  Here,  the  Ifresident  determined  that 
neither  al  Qaeda  nor  Taliban  forces  qualified  under  the  Treaty,  and  he  was  obvi¬ 
ously  correct  in  that  decision. 

The  third  kind  of  action  we  are  taking  goes  beyond  simply  holding  an  individual 
as  an  enemy  combatant.  It  applies  so  far  only  to  a  subset  of  the  detainees  and  is 
punitive  in  nature.  In  some  cases,  we  are  taking  the  further  step  of  charging  an  in¬ 
dividual  with  violations  of  the  laws  of  war.  This  involves  individualized  findings  of 
guilt.  Throughout  our  history  we  have  used  miUtary  tribunals  to  try  enemy  forces 
accused  of  engaging  in  war  crimes.  These  tribunals  are  sanctioned  by  the  laws  of 
war.  Shortly  after  the  attacks  of  September  11,  the  President  established  military 
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commissions  to  address  war  crimes  committed  by  members  of  al  Qaeda  and  their 
Taliban  supporters. 

Again,  our  experience  in  World  War  II  provides  a  useful  analog.  While  the  vast 
majority  of  Axis  prisoners  were  simply  held  as  enemy  combatants,  military  commis¬ 
sions  were  convened  at  various  times  during  the  war,  and  in  its  immediate  after- 
math,  to  try  particular  Axis  prisoners  for  war  crimes.  One  notorious  example  was 
^e  massacre  of  American  troops  at  Malmedy  during  the  Battle  of  the  Bulge.  The 
German  troops  responsible  for  these  violations  were  tried  before  military  courts. 

I  would  like  to  address  each  of  these  matters,  but  before  doing  so  I  would  like 
to  discuss  briefly  the  legal  and  Constitutional  framework  that  governs  our  activities. 

I.  THE  CONSTITUTIONAL  FRAMEWORK 

Most  the  carping  and  criticism  I  have  heard  over  the  administration's  policies 
are  based  on  a  completely  false  premise — that  our  operations  against  al  Qaeda  are 
in  the  natine  of  law  enforcement  activities  and  therefore  that,  when  our  forces  seize 
someone,  the  government  is  subject  to  all  the  constraints,  process-requirements  and 
^es  that  apply  in  the  criminal  justice  context.  This  is  a  dangerous  misconception 
This  is  not  Hawaii  Pive-0.”  We  are  not  “booking  them,  Danno.”  This  is  a  war— not 
in  a  figurative,  but  in  a  very  literal,  real  sense.  We  are  in  an  armed  conflict  with 
foreign  enemy  forces  who  are  trying  to  kill  us. 

There  is  a  clear  and  critical  distinction  between  the  role  the  government  plays 
when  it  is  enforcing  our  domestic  laws  against  members  of  our  body  politic,  and  the 
role  it  pj^s  when  it  is  defending  the  body  politic  from  armed  assault  by  an  external 
enemy.  This  distinction  is  critically  important  because  the  scope  of  the  government’s 
power  and  the  restrictions  we  place  on  the  government  differ  ftindamentally  depend¬ 
ing  on  which  function  the  government  is  performing. 

When  the  government  enforces  law  within  the  community  by  seeking  to  discipline 
an^  errant  member,  the  Constitution  is  concerned  wdth  dividing,  diluting,  and  weak¬ 
ening  the  government,  which  it  does  both  by  hemming  it  in  with  restrictions  and 
by  investing  those  against  whom  it  is  acting  with  “rights” — creating,  in  a  sense,  a 
level  playing  field  as  between  the  government  and  the  individuals  it  is  seeking  to 
discipline.  But  when  the  government  is  defending  the  community  against  armed  at¬ 
tacks  by  a  foreign  enemy,  the  Constitution  seeks  to  unify  and  strengthen  the  power 

•  If  does  not  grant  rights  to  our  foreign  enemies.  It  is  concerned 

with  one  thing — preserving  the  freedom  of  our  political  community  by  destroying  the 
external  threat. 

To  gain  a  better  appreciation  of  this  dichotomy,  it  is  useful  to  “go  back  to  basics.” 
What  is  a  Constitution?  It  is  the  fundamental  agreement  by  which  a  certain  people 
bind  themselves  together  as  a  separate  and  distinct  political  commimity.  It  sets 
forth  the  internal  rules  by  which  the  particular  body  politic  will  govern  itself  Our 
Constitution  was  not  written  to  govern  the  world  as  a  whole.  It  was  written  for  “the 
pe^le”— the  American  people 

There  were  two  chief  reasons  why  the  American  people  decided  to  establish  a  Fed¬ 
eral  Government — ^to  “ensure  domestic  Tranquillity”  and  to  “provide  for  the  common 
defence.”  To  achieve  the  first  purpose,  the  Federal  Government  is  given  its  domestic 
^w  enforcement  functions;  to  achieve  the  second  purpose,  the  Federal  Government 
is  mven  its  warfighting  or  national  defense  powers. 

^A^en  the  government  acts  in  its  law  enforcement  capacity,  the  government’s  role 
is  disciplinary.  It  preserves  “domestic  Tranquillitj^’  by  punishing  an  errant  member 
of  society  for  transgressing  the  internal  rules  of  the  body  politic.  However,  the 
Framers  recognized  that  in  the  name  of  maintaining  domestic  order  an  overzealous 
government  could  oppress  the  very  body  politic  it  is  meant  to  protect.  The  govern¬ 
ment  itself  could  become  an  oppressor  of  “the  people.” 

Thus  our  Constitution  makes  the  fundamental  decision  to  sacrifice  efficiency  in 
the  realm  of  law  enforcement  by  guaranteeing  that  no  punishment  can  be  meted  out 
in  the  absence  of  virtual  certainty  of  individual  gmlt.  Both  the  original  Constitution 
and  the  Bill  of  Rights  contain  a  number  of  specific  constraints  on  the  executive’s 
law  enforcement  powers,  many  of  which  expressly  provide  for  a  judicial  role  as  a 
neutral  arbiter  or  “check”  on  executive  power.  In  this  realm,  the  executive’s  subjec¬ 
tive  judgments  are  irrelevant;  it  must  gather  and  present  objective  evidence  of  guilt 
satisfying  specific  constitutional  standards  at  each  stage  of  a  criminal  procee^ng. 
The  underlying  premise  in  this  realm  is  that  it  is  better  for  society  to  suffer  the 
cost  of  the  guilty  going  free  than  mistakenly  to  deprive  an  innocent  person  of  life 
or  liberty. 

The  situation  is  entirely  different  in  armed  conflict  where  the  entire  nation  faces 
an  external  threat.  In  armed  conflict,  the  body  politic  is  not  using  its  domestic  dis¬ 
ciplinary  powers  to  sanction  an  errant  member,  rather  it  is  exercising  its  national 
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defense  powers  to  neutralize  the  external  threat  and  preserve  the  ve^  foimdation 
of  all  our  civil  liberties.  Here,  the  Constitution  is  not  concerned  with  handirapping 
the  government  to  preserve  other  values.  The  Constitution  does  not  confer  “^ghte 
on  foreign  persons  confronted  in  the  course  of  military  operations,  nor  does  the  judi- 
cial  branch  sit  as  a  “neutral  Eirbiter”  as  between  our  society  and  our  foreign  en¬ 
emies,  or  a  second-guesser  of  mUita^  decisions.  Rather,  the  Constitution  is  desired 
to  maximize  the  government’s  efficiency  to  achieve  victory — even  at  the  cost  of  col- 
lateral  damage”  that  would  be  unacceptable  in  the  domestic  realm. 

What  is  this  Constitutional  framework  for  fighting  a  war?  In  framing  the  Con¬ 
stitution,  the  Founders  did  something  that  was  unimaginable  just  a  dozen  yeps  be¬ 
fore  the  Convention.  They  created  a  single  powerful  Chief  Executive,  vested  in  that 
office  all  “The  Executive  power,”  and  conferred  on  that  official  the  power  as  Com¬ 
mander  in  Chief”  They  did  this  for  two  reasons.  First,  from  bitter  experi^ce  m 
fighting  the  Revolution,  they  concluded  that,  when  fighting  a  foreign  war,  the  Na¬ 
tion’s  militaiy  power  had  to  be  maximized  by  putting  directive  authority  into  a  sm- 
gle  set  of  hands.  Second,  they  understood  that  the  kinds  of  decisions  involved  in  war 
are  inherently  “executive”  in  character.  Like  all  the  classical  philosophers,  the 
founders  viewed  executive  power  as  a  distinctive  type  of  power  quite  different  from 
either  judicial  or  legislative  power.  They  understood  that  contingencies  arise  that 
are  simply  not  amenable  to  being  handled  by  a  set  of  hard-and-fast,  adopted  in  ad¬ 
vanced  by  a  legislature  or  applied  after-the-fact  by  judges.  n  r  •  j 

The  pre-eminent  example  is  military  decision  making,  which  calls  for  judgments 
that  cannot  be  reduced  to  neat  objective  tests,  but  rather  requires  the  exercise  of 
prudential  judgment.  Warfare  requires  that  certain  decisions  be  made  on  an  ongoing 
basis:  how,  and  against  whom,  should  military  power  be  applied  to  achieve  t^  nuh- 
tary  and  political  objectives  of  the  campaign.  The  Framers  created  one  office-^a 
President,  elected  by  all  the  people  of  the  country  and  alone  accountable  to  all  the 
people — to  make  these  decisions.  If  the  concept  of  a  commander  in  chief  means  any¬ 
thing,  it  must  mean  that  the  office  holds  the  final  and  conclusive  authority  to  direct 

how  force  is  to  be  used.  xt  •  j  nx  ux- 

It  is  simply  inarguable  that,  in  confronting  al  Qaeda,  the  United  otates  is  lighting 
a  war.  Al  Qaeda  is  a  highly  organized  foreign  force  that  has  openly  declared  war 
on  the  United  States  and  launched  a  series  of  carefully  coordinated  attacks,  here 
and  abroad,  for  the  purpose  of  imposing  its  will  on  our  country.  These  are  organized 
armed  attacks  to  achieve  political  objectives.  That  is  the  very  essence  of  war.  The 
fact  that  al  Qaeda  does  not  formally  control  a  nation  state  does  not  make  our  con¬ 
test  with  them  any  less  a  war.  We  nave  fought  foreign  political  factions  before.  The 
fact  that  al  Qaeda  seeks  to  operate  in  secret,  disguising  itself  among  cdvilians,  and 
striking  out  in  violation  of  the  laws  of  war,  does  not  change  the  essential  character 
of  their  acts.  We  have  fought  irregular  enemies  before. 

I  think  the  American  people  fiilly  understand  that  this  is  a  real  war.  We  can 
apply  a  common  sense  test  to  see  that  this  is  so.  Suppose  that  tomorrow  we  were 
to  determine  that  we  had  located  Osama  bin  Laden  in  his  hideout.  Would  the  Amer¬ 
ican  people  think  it  legitimate  for  us  to  peremptorily  drop  a  bomb  on  the  location 
to  kill  him?  Or  do  you  think  that  the  American  people  would  think  that  Osama  bm 
Laden  (as  he  sits  in  his  lair)  has  rights  under  our  Constitution  and  that  we  would 
have  to  give  warning  and  try  to  capture  him  alive  for  trial?  Do  we  really  think  that 
we  could  only  deal  with  Osama  bin  Laden  as  a  criminal  suspect  and  could  only  use 
lethal  force  to  the  extent  permitted  against  such  suspects?  The  overwhelming  major¬ 
ity  of  Americans  clearly  understand  that,  when  we  locate  them,  it  would  be  perfectly 
appropriate  for  us  to  use  peremptory  force  against  Osama  bin  Laden  and  his  associ¬ 
ates  solely  for  the  purpose  of  destrojnng  them.  That  is  because  they  understand  this 


I  hear  a  lot  of  hand-wringing  about  civil  liberties  in  connection  with  the  Guanta¬ 
namo  detainees.  I  fail  to  see  how  our  holding  of  those  detmnees  raises  legitimate 
civil  liberties  issues.  It  seems  to  me  there  are  two  respects  in  which  fighting  a  war 
against  a  foreign  enemy  can  be  said  to  raise  ‘‘civil  liberties”  concerns,  and  neither 
apply  to  the  Guantanamo  detainees.  First,  even  where  the  government  is  using  inili- 
tary  power  only  against  foreign  persons  who  have  no  connection  with  the  United 
States,  there  is  the  danger  that,  the  government  might  impose  domestic  security 
measures  that  trench  upon  the  liberties  of  our  own  people.  For  example,  the  govern¬ 
ment  might  assert  rights  of  censorship,  rationing,  or  broader  search  powers.  The 
government’s  claim  in  such  cases  is  not  that  the  people  are  the  “enemy,”  but  that 
the  exigencies  of  war  require  greater  imposition  on  the  people.  This  is  allegedly  the 
kind  of  issue  raised  bv  the  Patriot  Act.  But  this  is  not  what  we  are  discussing  today. 

The  second  type  of  civil  liberty  concern  arises  where  the  government  directs  its 
military  power  against  its  own  people.  In  many  of  our  foreign  wars,  there  have  been 
American  citizens  who  have  fought  with  the  enemy.  In  World  War  II,  for  example, 
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there  \j^re  hiandreds  who  ^d  so,  including  some  natural  bom  citizens.  As  the  Su- 
Court  recently  ruled  in  the  Hamdi  case,  the  government  can  legitimately  use 
imlitary  power  agamst  citizens  who  are  part  of  enemy  forces  and  can  detain  them 
as  enemy  combatants.  But,  in  such  cases  involving  our  own  citizens,  civil  liberties 
concerns  naturally  arise.  In  theory,  there  is  a  risk  that  the  government  might  op¬ 
press  the  bocw  politic,  and  bypass  law  enforcement  procedures,  simply  be  using  war 
as  a  pretext  for  labeling  innownt  citizens  as  enemies.  Thus,  the  administration  has 
a  ways  acknowledged  that  citizens  have  the  right  to  habeas  corpus  and  that  some 
level  ot  ju^cial  scrutiny  is  required  to  ensure  that  the  government  is  not  just  acting 
pretextually.  Thus,  as  the  Hamdi  court  mled,  some  unspecified  due  process  rights 
may  apply  when  the  government  seeks  to  hold  its  own  citizens  as  foreign  enemies 
Wone  of  this  applies  here,  however.  As  far  as  I  am  aware,  none  of  the  detainees  at 
truantanamo  are  American  citizens. 

II.  THE  PROPRIETY  OF  THE  ADMINISTRATION’S  DETERMINATIONS 

With  foregoing  basic  principles  in  mind,  let  us  turn  to  the  various  issues  that 

♦Xf  raised  ^namely:  (1)  whether  the  detainees  at  Guantanamo  can  be  held 
vnthout  greater  process  than  they  are  already  being  afforded;  (2)  whether  these  al 
yaeda  or  Taliban  forces  are  entitled  to  the  protections  of  the  Geneva  Convention; 

{6)  whether  some  of  the  detainees  may  be  tried  for  war  crimes  before  the  mili¬ 
tary  commissions  established  by  the  President. 

A.  The  Detention  of  the  Guantanamo  Captives  as  ""Enemy  Combatants'" 

As  I  stated  at  the  outset,  and  as  the  Supreme  Court  just  reaffirmed  in  Hamdi 

capturing  and  holding  enemy  forces  for  the  duration  of 
hostilities.  While  Hamdi  teaches  that  American  citizens  cannot  be  so  held  without 
some  process,  there  has  never  been  a  requirement  that  our  military  engage  in  evi¬ 
dentiary  proceedings  to  establish  that  each  foreign  person  captured  is,  in  fact  an 
enemy  combatant.  On  the  contrary,  the  determination  that  a  particular  foreign  per¬ 
son  IS  an  enemy  combatant  has  always  been  recognized  as  a  matter  committed  to 
^  commander  in  chief  and  his  military  forces. 

Now  ob^ously  the  nulitary  has  procedures  for  reviewing  whether  persons  being 
detained  deserve  to  be  held  as  "enemy  combatants.”  In  the  case  of  the  Guantanamo 
detainees,  their  status  has  been  reviewed  and  re-reviewed  within  the  executive 
branch  and  the  military  command  structure.  Nevertheless,  the  argument  is  being 
advan^d  that  foreign  persons  captured  by  American  forces  in  the  course  of  military 
operations  have  a  due  process  right  under  the  fifth  amendment  to  an  evidentiary 
hearing  to  fully  litigate  whether  they  are,  in  fact,  enemy  combatants.  We  have  taken 
and  held  prisoners  in  war  for  over  230  years,  and  the  suggestion  that,  as  a  legal 
matter,  we  owed  each  foreign  detainee  a  trial  is  just  preposterous. 

Now  the  easy  and  short  answer  to  this  particular  criticism  about  the  Guantanamo 
claim  has  been  totally  mooted  by  the  militar3r’s  voluntary  use 
oi  the  CbRT  process.  Under  these  procedures,  each  detainee  is  given  the  opportunity 
to  contest  his  status  as  an  enemy  combatant.  To  my  knowledge,  we  have  provided 
more  pro^ss  for  these  detainees  than  for  any  group  of  wartime  prisoners  in  our 
lustery.  While  clearly  not  required  by  the  Constitution,  these  measures  were  adopt- 
r7  military  as  a  prudential  matter.  They  were  modeled  on  those  that  the 

Hamdi  decision  indicated  would  be  sufficient  for  holding  an  American  citizen  as  an 
enemy  combatant.^  Obviously,  if  these  procedures  are  sufficient  for  American  citi¬ 
zens,  they  are  more  than  enough  for  foreign  detainees  who  have  no  colorable  claim 
to  due  process  rights. 

Indeed,  most  of  the  process  embodied  in  the  CSRT  parallel  and  even  surpass  the 
rights  guaranteed  to  American  citizens  who  wish  to  challenge  their  classification  as 
enemy  combatants.  The  Supreme  Court  has  indicated  that  hearings  conducted  to  de- 
termne  a  detainee’s  prisoner-of-war  status,  pursuant  to  the  Geneva  Convention, 2 
could  satisfy  the  core  procedural  guarantees  owed  to  an  American  citizen.^  In  cer- 
tein  respects,  the  protocols  established  in  the  CSRTs  closely  resemble  a  status  hear- 
mg,  as  both  allow  all  detainees  to  attend  open  proceedings,  to  use  an  interpreter 
to  call  and  question  witnesses,  and  to  testify  or  not  testify  before  the  pamel.^  Fur¬ 
thermore,  the  Uiiited  States  has  voluntarily  given  all  detainees  rights  that  are  not 
toimd  m  any  prisoner-of-war  status  hearing,  including  procedures  to  ensure  the 


1  Hamdi  v.  Rumsfeld,  124.  S.Ct.  2633  (2004). 

Regulation  190-8.  Opening  Brief  for  the  United 

otates,  Odah  v.  United  States,  at  31. 

^  Hamdi,  124  S.Ct.  at  2651. 

^  Opening  Brief  in  Odah  at  33-34. 
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independence  of  panel  members  and  the  right  to  a  personal  representative  to  help 

the  detainee  prepare  his  case.^  ,  +  i  ™ 

Nevertheless,  there  appear  to  be  courts  and  critics  who  continue  to  claim  that  the 
Due  Process  Clause  applies  and  that  the  CSRT  process  does  not  go  far  enough,  1 

believe  these  assertions  are  frivolous.  v..*  xu  x  r  * 

I  am  aware  of  no  legal  precedent  that  supports  the  proposRion  that  foreipi  per¬ 
sons  confronted  by  U.S.  troops  in  military  operations  have  fifth  amentoent  rights 
that  they  can  assert  against  the  American  troops.  On  the  wntra^,  th^e  are  at 
least  three  reasons  why  the  fifth  amendment  has  no  applicabiMy  to  such  a  situa¬ 
tion.  First,  as  the  Supreme  Court  has  consistently  held,  the  fifth  amentoent  does 
not  have  extra-territorial  application  to  foreign  persons  outside  the  United  btates.  . 
As  Justice  Kennedy  has  observed,  “[T]he  Constitution  does  not  create,  nor  do  gen¬ 
eral  principles  of  law  create,  any  juridical  relation  between  our  ^unt^  and  some 
undefined,  limitless  class  of  non-citizens  who  are  beyond  our  temtoiy.  ^  Moreover, 
as  far  as  I  am  aware,  prior  to  their  capture,  none  of  the  detamees  tmd  taken  any 
voluntary  act  to  place  themselves  under  the  protection  of  our  laws;  their  omy  con¬ 
nection  with  the  United  States  is  that  they  confronted  U.S.  troops  on  the  battlefield. 
Finally,  the  nature  of  the  power  being  used  agai^t  these  individuals  is  not  the  do¬ 
mestic  law  enforcement  power— we  are  not  seeking  to  subject  these  mdividuals  to 
the  obligations  and  sanctions  of  our  domestic  laws— rather,  we  are  waging  war 
against  them  as  foreign  enemies.  As  I  have  already  explamed,  this  is  a  context  in 
which  the  concept  of  due  process  is  inapposite.  ,  j  i  n 

In  society  today,  we  see  a  tendency  to  impose  the  judicial  model  on  virtually  evenr 
field  of  decisionmaking.  The  notion  is  that  the  propriety  of  any  decision  cm  be 
iudged  by  determining  whether  it  satisfies  some  objective  standard  of  proof  and^th^t 
such  a  judgment  must  be  made  by  a  “neutral”  arbiter  based  on  m  adyersan^  evi¬ 
dentiary  hearing.  What  we  are  seeing  today  is  an  extreme  mamfestation  of  this— 
an  effort  to  take  the  judicial  rules  and  standard  applicable  in  the  domestic  law  en¬ 
forcement  context  and  extend  them  to  the  fighting  of  wars.  In  my  view,  nothmg 
could  be  more  farcical,  or  more  dangerous.  ♦  i_x  x  ^  • 

Let  us  make  no  mistake  about  it.  Any  extension  of  due  process  n^ts  to  forei^ 
adversaries  in  war  would  effectuate  probably  the  most  profound  smft  in 
our  Constitutional  history.  Any  decision  that  affected  the  life  or  liberty  of  the  for¬ 
eign  persons  being  confronted  by  our  Armed  Forces  would  be  subject,  to  judim^  re¬ 
view.  Either  before  or  after  military  actions  are  taken,  judges,  purporting  to  bounce 
all  the  competing  interests,  would  pronounce  whether  the  actions  pass^  legal  mus¬ 
ter.  This  would  make  the  judges  the  ultimate  decision  makers.  For  the  first  time 
in  our  history,  judges  would  be  in  charge  of  superintending  the  fighting  <u  wars. 

These  are  not  the  “Men  in  Black”  we  should  want  to  see  in  charge  of  ^hting  o^ 
wars.  A  moments  reflection  should  tell  us  that  courts  and  judges  lack  both  the  insti- 
tutional  capacity  and  the  political  accountability  for  making  these  types  of  d^sions. 
As  I  observed  above,  at  the  heart  of  a  commander’s  military  decisions  is  the  judg- 
ment  of  what  constitutes  a  threat  or  potential  threat  and  what  level  of  coercive  force 
should  be  employed  to  deal  with  these  d^gers.  These  decisions  cannot  be  reduced 
to  tidy  evidentiary  standards,  some  predicate  threshold,  that  must  be  satisfied  as 
a  condition  of  the  President  ordering  the  use  of  military  force  against  a  particular 
individual.  What  would  that  standard  be?  Reasonable  suspicion,  probable  j^^se 
substantial  evidence,  preponderance  of  the  evidence,  or  beyond  a  reason^le  doubt.' 
Does  anyone  really  believe  that  the  Constitution  prohibits  the  President  from  using 
coercive  militaiy  mrce  against  a  foreign  person — detaining  him  unless  he  can  sat¬ 
isfy  a  particular  objective  standard  of  evidentiaiy  proof? 

Let  me  posit  a  battlefield  scenario.  American  troops  are  pinned  down  by  sniper 
fire  from  a  village.  As  the  troops  advance,  they  see  two  men  runmng  from  a  builctog 
from  which  the  troops  believe  they  had  received  sniper  fire.  The  troops  believe  they 
are  probably  a  sniper  team.  Is  it  really  being  suggested  that  the  Constitution  ^sts 
these  men  with  due  process  rights  as  against  the  American  soldiers?  When  do  these 
rights  arise?  If  the  troops  shoot  and  kill  them— i.e.,  deprive  them  of  life-^ould  it 
be  a  violation  of  due  process?  Suppose  they  are  wounded  and  it  turns  out  they  were 
not  enemy  forces.  Does  this  give  rise  to  Bivens  Constitutional  tort  actions  for  viola- 


ejohnson  v.  Eisentrager,  339  U.S.  763  (1950);  United  States  v.  Verdugo-Urquide:^  494  U.S. 
259  (1990)  (explaining  that  “we  have  rejected  the  claim  that  aliens  are  entitled  to  Mh  ^end- 
ment  rights  outside  the  sovereign  temtory  of  the  United  Stotes^Oj  Zadvydas  v.  Davis,  533  U*S. 
678  (2001)  (citing  Eisentrager  and  Verdugo  for  the  proposition  that  “[i]t  is  well  established  that 
certain  constitutional  protections  available  to  persons  inside  the  United  States  are  unavailable 
to  aliens  outside  of  our  geographic  borders”). 

’^Verdugo-Urquidez,  494  U.S.  at  275  (Kennedy,  J.,  concurring). 
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process?  Alternatively  suppose  the  fleeing  men  are  captured  and  held 
as  enemy  combatante.  Does  the  due  process  clause  really  mean  that  they  have  to 
^  released  unless  the  military  can  prove  they  were  enemy  combatants?  Does  the 
Due  Process  Clause  mean  that  the  American  military  must  divert  its  energies  and 
resources  from  fighting  the  war  and  dedicate  them  to  investigating  the  claims  of  in- 
nocence  of  these  two  men?  o  & 

This  illustrates  why  military  decisions  are  not  susceptible  to  judicial  administra¬ 
tion  and  supervision.  There  are  simply  no  judicially-manageable  standards  to  either 
govern  or  evaluate  mil^iy  operational  judgments.  Such  decisions  inevitably  involve 
the  weighing  of  risks.  One  can  easily  imagine  situations  in  which  there  is  an  appre¬ 
ciable  risk  that  someone  is  an  enemy  combatant,  but  significant  uncertainty  and  not 
a  preponderance  of  evidence.  Nevertheless,  the  circumstances  may  be  such  that  the 
Resident  makes  a  judgment  that  prudence  dictates  treating  such  a  person  as  hos- 
tUe  in  order  to  avoid  an  unacceptable  risk  to  our  military  operations.  By  their  na¬ 
ture,  these  military  judgments  must  rest  upon  a  broad  range  of  information,  opin- 
prediction,  and  even  surmise.  The  President’s  assessment  may  include  reports 
trom  his  miht^  and  thplomatic  advisors,  field  commanders,  intelligence  sources,  or 
sonietimes  just  the  opiruon  of  frontline  troops.  He  must  decide  what  weight  to  give 
each  of  these  sources  He  must  evaluate  risks  in  light  of  the  present  state  of  the 
comiict  and  the  overall  military  and  political  objectives  of  the  campaign. 

Furthermore,  extension  of  due  process  concepts  as  a  basis  for  judicial  supervision 
ot  our  military  operations  would  be  fundamentally  incompatible  with  the  power  to 
wage  war  itself  so  altering  and  degrading  that  capacity  as  to  negate  the  Constitu- 
tion  s  grant  of  that  power  to  the  President. 

First,  the  imposition  of  such  procedures  would  radically  alter  the  character  and 
mission  of  our  combat  troops.  To  the  extent  that  the  decisions  to  detain  persons  as 
enemy  comb^ants  are  based  in  part  on  the  circumstances  of  the  initial  encounter 
on  the  battlefield,  our  frontlme  troops  will  have  to  concern  themselves  with  devel- 
opmg  and  preserving  evidence  as  to  each  individual  they  capture,  at  the  same  time 
as  they  co^ront  enemy  forces  in  the  field.  They  would  be  diverted  from  their  pri- 
•mary  mission  ^the  rapid  destruction  of  the  enemy  by  all  means  at  their  disposal — 
to  taking  notes  on  the  conduct  of  particular  individuals  in  the  field  of  battle.  T.iirp 
policeman,  they  would  also  face  the  prospect  of  removal  from  the  battlefield  to  give 
eviaence  at  post-hoc  proceedings. 

Nor  would  the  harm  stop  there.  Under  this  due  process  theory,  the  military  would 
nave  to  take  on  the  farther  burden  of  detailed  investigation  of  detainees’  factual 
claims  once  they  are  taken  to  the  rear.  Again,  this  would  radically  change  the  na¬ 
ture  ot  the  military  enterprise.  To  establish  the  capacity  to  conduct  individualized 
investigations  and  adversarial  hearings  as  to  every  detained  combatant  would  make 
the  conduct  of  war — especially  irregular  warfare — ^vastly  more  cumbersome  and  ex¬ 
pensive.  For  every  platoon  of  combat  troops,  the  United  States  would  have  to  field 
three  platans  of  lawyers,  investigators,  and  paralegals.  Such  a  result  would  inject 
legal  uncertainty  into  our  military  operations,  divert  resources  from  winning  the 
war  mto  demonstrating  the  individual  “fatdt”  of  persons  confronted  in  the  field  of 
battle,  and  thereby  uniquely  disadvantage  our  military  vis-a-vis  every  other  fighting 
force  in  the  world.  &  b 


Second,  the  introduction  of  an  ultimate  decisionmaker  outside  of  the  normal  chain 
ot  command,  or  ^together  outside  the  executive  branch,  would  disrupt  the  unitary 
c^in  ot  c(^mand  and  undermine  the  confidence  of  frontline  troops  in  their  superior 
omcers.  The  impartial  tribunals  could  literally  overrule  command  decisions  regard¬ 
ing  battlefield  tactics  and  set  fi"ee  POWs  whom  American  soldiers  have  risked  or 
given  their  lives  to  capture.  The  effect  of  such  a  prospect  on  military  discipline  and 
morale  is  impossible  to  predict. 

In  sum,  the  claim  that  the  Guantanamo  detainees  are  not  getting  adequate  proc- 
1  substance.  As  foreign  persons  confronted  by  U.S  troops  on  the 
battleneld,  they  have  no  legal  right  to  Constitutional  due  process.  They  are  being 
properly  held  under  the  laws  of  war.  They  have,  in  fact,  received  the  same  process 
that  American  citizens  would  get  under  the  circumstances. 

I  have  heard  some  additional  suggestion  that  it  would  be  useful  at  this  juncture 
lor  Congress  to  adopt  a  precise  definition  of  the  category  of  persons  who  can  be  de- 
tai^d  as  eneiny  combatants.”  I  disagree.  The  existing  definition  that  is  now  part 
ot  the  common  law  of  war  is  fully  adequate  and  sensible.  Any  attempt  by  Congress 
to  codify  a  more  sp^ific  definition  is  unnecessary  and  would  end  up  unduly 
hamstrm^ng  our  military  forces.  Moreover,  trying  to  frame  a  more  specific  statu¬ 
tory  dennition  would  be  incompatible  with  the  law  of  war  as  an  evolving  body  of 
common  law  — one  that  develops  with  experience  and  can  adapt  to  meet  new  and 
changmg  circumstances.  Especially  given  the  state  of  affairs  we  face  today  and  the 
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type  of  enemy  we  are  confronting,  I  think  trying  to  lock  in  any  particular  verbal 

formulation  would  be  extremely  unwise.  haa  aHa 

Certainly  no  legislative  action  is  necessary  to  ensure  that  the  President  Has  aae- 
quate  detention  luthority.  The  Pre8ident>  power  does  not  <»me  frem^Con^ess 
ttie  first  place;  it  comes  directly  from  Article  II  of  the  Constitution.  A^r  aU,  smce 
the  countVs  inception,  our  military  forces  have  eng^ed  in  at 

and  literally  hun*eds  of  military  expeditions  in  which  we  have  faced  a  broad  r^ge 
of  opposing  forces,  ranging  from  re^ar  armies  to  ireegul^ 

bary  pirates,  hostile  Indians,  Mexico  guerillas,  Chinese  Bmcers,  Villas  banditti, 
Philippine  Insurrectionists,  and  the  Viet  Cong,  just  to  name  a 

No^^otc  has  had  the  temerity  to  suggest  that  our  forces  in  all  these  campaigns 
lacked  authority  to  capture  the  enemy,  or  that  they  needed  some  carefuUy-cr^d 
statute  to  do  so.  Nor,  as  far  as  I  know,  have  we  ever  found  it  necess^  or  pradent 
to  define  in  advance  with  any  statutory  detail  the  cl^s  of  persons  who  could  be  de¬ 
tained  in  connection  with  our  military  operations.  On  the  contrary  when  Congress 
has  authorized  force— either  in  declarations  of  war  or  othe^s^rt  has  done  so  in 
the  most  general  terms  in  way  that  reinforces  and  augmente  the  President  s  inner- 

ent  war  fighting  powers,  not  in  a  way  that  seeks  to  curtail  them. 

In  dealing  with  foreign  persons,  the  proper  scope  of  military  detention  authon^ 
is  governed  by  the  body  of  customary  intemation^  law  commo^y  referred  to  as  the 
law  of  war.”  This  body  of  law  is  in  the  nature  of  a  common  law  that  reflects  the 
usages  of  civilized  nations.  It  is  this  “law  of  war”  that  has  traditionally  defined  the 
class  of  persons  that  may  be  detained  and  held  in  connection  with  milita:^  oper¬ 
ations  That  traditional  definition  is  perfectly  serviceable  and  has  proven  neither  too 
sweeping,  nor  too  crabbed.  There  is  simply  no  good  reason  to  impose  on  om  military 
any  neater  constraint  than  already  exist  under  those  time-honored  law-of-war  pnn- 
ciples.  There  are  obvious  reasons  why  imposing  greater  linuts  on  our  Armed  rorces 

would  be  foolhardy.  ,  .  .  ,  .  ^  im. 

Under  the  traditional  law  of  war,  the  core  principle  is  that  mihtary  authonties 
may  capture  and  hold  persons  who  are  part  of  the  enemy^s  forces,  as  well  as  those 
who  directly  support  hostilities  in  aid  of  enemy  forces.  By  neressity,  ^at  defimtion 
is  cast  in  general  terms.  Even  in  classic  warfare  between  regular  armes,  gray  zones 
can  arise  at  the  margin  in  determining  who  is  directiy  supportag  hostihties  in  a^ 
of  enemy  forces  to  a  degree  to  make  them  subject  to  detention,  ^er  time,  those  sub¬ 
ject  to  detention  has  been  found  to  include  not  only  the  actual  armed  fighters,  but 
also  “civil  persons  ...  in  immediate  connection  with  an  aimy,  such  as  clerks,  teleg¬ 
raphists,  aeronauts,  teamsters,  laborers,  messengers,  scouts,  and  men  en^ 

ployed  on  transport  and  military  railways,  ...  W.  Wmthrop,  Mihtary  Law  and 
Precedents  789  (2nd  ed.  1920)  (emphasis  added).  ,  ^  • 

As  with  any  effort  to  classify  an  area  as  complex  as  w^,  defimtions  must  retain 
some  generality.  The  fact  that  difficult  judgment  calls  will  inevitably  ^se  on  the 
margin  does  not  mean  that  any  more  precise  definition  makes  sense  or  tn^  tne  gen¬ 
eral  definition  is  faulty.  These  are  not  the  kinds  of  activities  that  lend  themselves 
to  exhaustive  codification  in  advance.  The  genius  of  a  common  law  system  js  that 
it  allows  the  law  to  develop  guided  by  experience.  I  think  any  effort  to  codify  enemy 
combatant”  status  with  greater  specificity  will  simply  create  a  new  set  of  gray  zones, 
arrest  the  rational  development  of  the  law  of  war  based  on  real  experience,  and  end 
up  unwisely  putting  our  military  in  a  statutory  straightjacket. 

jB.  Determination  of  Status  under  the  Geneva  Convention 

The  President  has  determined  that  neither  members  of  al  Qa^a  nor  Taliban 
fighters  are  entitled  to  the  protections  of  the  Geneva  Convention.  While  some  lower 
courts  and  critics  have  carped  about  this  decision,  there  can  be  no  doubt  that  al 
Qaeda  and  the  Taliban  faU  to  meet  the  Geneva  Convention’s  eligibility  criteria. 

It  must  be  borne  in  mind  that  the  choice  here  is  not  between  applying  the  Geneva 
Convention  versus  applying  no  law  at  all.  Under  the  common  law  of  war,  milita^ 
detainees  must  be  held  under  humane  conditions — ^that  is  the  general  rule  in  the 
absence  of  specific  treaty  agreement.  The  Geneva  Convention  establishes  an  addi¬ 
tional  level  of  special  “privileges”  that  are  to  be  enjoyed  by  the  forces  of  those  coun¬ 
tries  that  conduct  their  military  operations  in  accord  with  civilized  norms,  and  that 
agree  to  treat  their  own  prisoners  in  like  manner.  The  whole  purpose  for  offenng 
these  "privileges”  is  to  promote  adherence  to  the  laws  of  war  by  rewarding  those 

countries  that  comply.  ^  ^  ^  ^  ^ 

It  is  perverse  to  suggest  that  we  should  extend  the  privileges  of  the  Geneva  Con- 
vention  to  al  Qaeda  or  Taliban  fighters— groups  who  have  flagr^tly  flouted  all  civ- 
ilized  norms  and  are  among  the  most  perfidious  and  vicious  in  history.  As  one  lead- 
ing  treatises  in  this  area  notes,  “the  only  effective  sanction  against  persons  at¬ 
tacks  in  civilian  dress  is  deprivation  of  prisoner-of-war  status.  Rosas,  The  Legal 
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of  Pnsoners  ^  War  344.  In  1987,  when  the  Reagan  administration  rejected 
a  proposed  protocol  that  would  have  extended  POW  rights  to  captured  terrorists,  his 
decision  was  almost  ^versally  hailed,  with  both  the  New  York  Times  and  the 
Washington  Post  weighing  in  with  approving  editorials 
If  we  did  grant  privileged  status  to  al  Qaeda  and  Taliban  captives  they  would 
enjoy  the  right  to  be  held  in  essentially  the  same  billet  conditions  as  the  capturing 
country  s  own  forces;  the  right  to  be  immune  from  the  full  range  of  coercive  i^terro- 
gation  that  would  otherwise  be  permissible  under  the  laws  of  war;  and,  if  tried  for 
offenses,  the  right  to  be  tried  before  the  same  kind  of  tribunal  that  would  apply  to 
the  capturing  coimtrys  own  troops.  Voluntarily  granting  these  rights  to  al  Qaeda 
operatives  would  make  no  sense;  subvert  the  very  goals  the  Conventions  are  in¬ 
tended  to  promote;  and  gravely  impair  our  ability  to  break  down  al  Qaeda  as  an 
organization  and  to  collect  the  intelligence  essential  to  accomplish  this. 

Ihe  feneva  Conventions  award  protected  POW  status  only  to  members  of  “High 
C(mt^ctmg  p^ies.  Al  <^eda,  a  non-govemmental  terrorist  organization,  is  not 
a  high  contracting  party.^  This  places  al  Qaeda— as  a  “group”— outside  the  laws  of 

and  the  Taliban  fail  to  meet  the  eligibility  criteria  set 
forth  in  ^icle  4  of  the  Geneva  Convention.  To  qualify  for  protected  status,  the  enti- 
ty  must  be  commanded  by  a  person  responsible  for  his  subordinates,  be  outfitted 
with  a  fixed  ^stinctive  sign,  carry  its  arms  openly,  and  conduct  its  operations  in 
accordance  with  the  laws  of  war. 


Taliban  fail  to  satisfy  even  one  of  these  four  bedrock  require¬ 
ments.  These  enenues  our  Armed  Forces  face  on  the  battlefield  today  make  no  dis¬ 
tinction  bet^en  civilian  and  military  targets  and  provide  no  quarter  to  their  en¬ 
emies.  Ihey  have  no  organized  command  structure  and  no  military  commander  who 
takes  responsibility  for  the  actions  of  his  subordinates.  Al  Qaeda  and  the  Taliban 
wear  no  distinctive  sign  or  uniform  and  violate  the  laws  of  war  as  a  matter  of 
course.  Consequently,  these  organizations  do  not  qualify  for  the  POW  protections 
available  under  the  Geneva  Convention. 

For  these  reasons  the  President  rightly  concluded  that  al  Qaeda  and  the  Taliban 
^  not  qualify  for  POW  status  under  Article  4  of  the  Geneva  Convention.^  The 
^ ^  u®t®i'iiiiii3tion  that  the  Geneva  Convention  does  not  apply  to  al  Qaeda 
and  1  allban  members  is  conclusive.  This  determination  was  an  exercise  of  the  Presi¬ 
dents  war  powere  and  his  plenary  authority  over  foreign  affairs,i2  and  is  binding 
on  the  courts.  13  Furthermore,  the  United  States  has  made  “group”  determinations 
f  enemy  combatants  in  past  conflicts.  i4  Accordingly,  “the  accepted  view” 

•  ^  V  ^  that  '  if  the  group  does  not  meet  the  first  three  criteria  .  .  .  the  ini- 

vidual  member  cannot  qualify  for  privileged  status  as  a  POW.” 

^  as  I  can  tell,  none  of  the  Presidents  critics  have  advanced  any  set  of  facts 
that  would  call  into  question  the  merits  of  the  Presidents  decision  I  have  heard 
no  senous  ar^ment  that  either  al  Qaeda  or  the  Taliban  fall  within  the  require- 
ments  of  Article  4  and  thus  are  entitled  to  protection  under  the  Convention.  Instead 
what  we  s^  is  a  lot  of  sharp  ^lawyePs”  arguments  that  the  President  is  somehow 
precluded  from  making  a  group  decision  and  that  the  eligibility  of  detainees  must 
be  determined  through  individualized  hearings  before  “competent  tribunals,”  These 
ar^ments  largely  rest  on  a  misreading  of  Article  5  of  the  Convention. 

Article  5  of  the  Convention  provides  that: 

[t]he  pr^ent  Convention  shall  apply  to  the  persons  referred  to  in  Article 
4  from  the  time  they  fall  into  the  power  of  the  enemy  and  until  their  final 
release  and  repatriation.  Should  any  doubt  arise  as  to  whether  persons, 
having  ^mmitted  a  belligerent  act  ^d  having  fallen  into  the  hands  of  the 
enemy,  belong  to  any  of  the  categories  enumerated  in  Article  4,  such  per- 
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sons  shall  enjoy  the  protection  of  the  present  Convention  nntU  such  time 
as  their  status  has  been  determined  by  a  competent  tribunal. 

There  is  nothing  in  this  Article  that  forecloses  the  President 
threshold  decision  that  a  particular  military  formation  does  satisfy  the  l-reaty 
standards.  Since  the  Convention’s  coverage  depends,  m  the  first  mst^^,  on  wheth¬ 
er  a  group  in  which  the  detainee  participated  has  the  requisite  attiibutes,  it  nec¬ 
essarily  cMls  for  a  “group”  decision.  Certainly,  Article  5  does  not  mean  that  a 
group’s  eligibility  can  be  relitigated  through  a  series  of  individualized  proceedmgs. 
By  its  terms.  Article  5  applies  only  where  an  acknowledged  bel^gerent  rames  a 
doubt  whether  he  is  qualifies  for  POW  status.  I  am  not  aware  that  any  detainee 
has  raised  any  “doubt”  as  to  his  status.  On  the  contiary,  ihe  pMCip^  argument 
of  critics  has  been  that  a  detainee  can  successfully  raise  doubt,  within  the  meanmg 
of  Article  5,  simply  by  asserting  he  is  eligible.  But  the  Umted  States  h^  expressly 
refused  to  adopt  a  modification  of  the  Treaty  that  sought  to  establish  that  regime. 

It  seems  to  me  that,  once  a  particular  organization  has  been  found  not  to  qualify 
under  Article  4,  no  individuahzed  inquiry  under  Article  5  is  appropriate  or  nec¬ 
essary  unless  a  detainee  is  raising  a  plausible  claim  that  he  belongs  to  another  cate 
egory  that  does  qualify  under  Article  4.  The  classic  example  is  the  c^e  of  a  pilot 
\^o  after  conducting  his  mission,  is  shot  down,  sheds  his  ui^orm  trying  to  es^pe, 
and ’is  later  apprehended  and  accused  of  sabotage.  The  evident  pilose  of  Article 
5  is  to  allow  the  pilot  to  make  the  claim  that  he  is  covered  by  the  Geneva  Conven¬ 
tion  because  he  carried  out  his  belhgerent  acts  as  a  member  of  the  i^gul^  Aimed 
Forces  of  a  signatory  power.  Here,  the  detainees  have  raised  no  colOTable  claims 
that  they  are  members  of  a  force  that  falls  within  the  categories  set  forth  m  Article 
4. 

C.  The  Propriety  of  Military  Tribunals 

I  would  like  to  turn,  finally,  to  that  group  of  detainees  i^om  the  United  States 
is  accusing  of  committing  violations  of  the  laws  of  war.  The  President  has,  by  order, 
established  military  commissions  to  try  these  individuals  for  their  oftenses.  Wliile 
the  law  of  war  once  permitted  summary  execution  for  certain  war  crimes,  the  use 
of  military  commissions  has  now  emerged  as  the  norm,  affording  a  more  regular 
mechanism  by  which  military  commanders  can  impose  pumshment  on  ^emy  torces. 
Ever  since  the  Revolution,  the  United  States  has  had  a  consistent  prance  ol  usmg 
military  commissions  to  try  members  of  foreign  forces  for  violations  of  the  laws  ol 
war.  Congress  has  long  recognized  the  legitimacy  of  nulitary  commissions  as  a 
means  to  prosecute  war  criminals,!®  and  the  courts  have  specifically  upheld  their 

In  one  sense  we  seem  to  making  progress.  Originally,  when  the  Presidei^  prom^- 
gated  his  military  tribunal  order,  there  was  a  hue  and  cp^  m  some  qimrters  that 
this  was  an  end  run  around  Article  III  courts  and  that  all  proceedings  belonged  m 
out  civilian  court  system.  But  at  this  stage  there  does  not  appear  to  be  any  real 
argument  that  these  trials  belong  in  civiUan  courts.  It  now  seems  to  be  widely  con¬ 
ceded  that  military  commissions  are,  in  fact,  the  place  where  war  crimes  should  be 

*”^Some*have  suggested  that  there  is  a  need  for  Congress  to  expressly  authoriM  the 
use  of  military  commissions.  There  have  also  been  suggestioi^  t^t  ConCT^s  shomd 
dictate  the  precise  procedures  to  be  used  in  military  commissions,  ana  these 
should  be  required  to  mirror  the  process  used  in  regular  courts-martial.  1  disagree 
with  both  of  these  suggestions.  .  . 

First,  there  is  no  need  for  Congress  to  authorize  mihtary  coi^ssions^  he  au¬ 
thority  to  establish  military  commissions  is  expressly  granted  to  the  President 
under  Article  II  of  the  Constitution  as  an  inherent  part  of  his  power  as  Commander 
in  Chief.”  It  has  long  been  recognized,  both  as  a  matter  of  legal  theory  and  histoncai 
practice,  that  the  power  to  punish  enemy  forces  is  integral  to  a  commanders  author¬ 
ity — ^it  is  one  and  the  same  with  the  commander*  s  power  to  dirert  the  killmg  or  cap¬ 
turing  of  enemy  forces.  Military  commissions  are  thus  a  military  instrument^a 
means  by  which  a  commander  attempts  to  control  the  conduct  of  enemy  forces  in 


Convention  Relative  to  the  Treatment  of  Prisoners  of  War,  Aug.  12,  1949,  6  U.S.T.  3316, 

^Wntox)p,  Military  Law  and  Precedents,  464,  832  (2d  ed.  1920);  Major  William 
Birkhimer,  Military  Government  and  Martial  Law,  533—35  {3d  ed.  1914). 

IS  See,  e.g.,  Act  of  March  3,  1863,  §30  (12  Stat.  731,  736).  ■,  n  j 

19  As  the  Court  stated,  “the  detention  and  trial  of  [war  criminals]— ordered  by  the  l^sident 
in  the  declared  exercise  of  his  powers  as  Commander  in  Chief  of  the  Army  in  time  of  war  ®nd 
of  grave  public  danger— are  not  to  be  set  aside  by  the  courts  without  the  clear  coimchon  that 
they  are  in  conflict  with  the  Constitution  or  laws  of  Congress  constitutionally  enacted.  Ex  Parte 
Quirin,  317  U.S.  1,  25  (1942). 
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field  by  punisWng  or  threatening  to  punish,  their  forces  for  violations  of  certain 
cmlized  norms.  As  Abraham  Lincoln’s  attorney  general  correctly  observed  “The 
commander  of  an  army  in  time  of  war  has  the  same  power  to  organize  military  tri- 

^  squadrons  in  the  field 

and  fight  battles.  Undoubtedly,  this  is  why  military  commissions  have  been  so  con¬ 
sistently  used  throughout  our  history. 

T  h^,  in  fact,  already  authorized  the  use  of  military  commissions 

In  1916  Congress  revised  the  Articles  of  War  to  expand  court-martial  jurisdiction 
(i.e.,  junsdictim  over  meinbers  of  the  U.S,  military)  to  include  offenses  against  the 
laws  of  war.  Article  15  of  this  codification  stated  that  the  creation  of  statutory  iuris- 
mction  for  courts  martial  does  not  “deprive  military  commissions  ...  of  concurrent 
^nsdirtion  with  respect  to  offenders  or  offenses  that  ...  by  the  law  of  war  may 
be  tried  by  military  commissions.”  In  proposing  this  new  article,  the  Army  Judge 
Advocate  General  explained  that  it  was  meant  to  “save”  the  pre-existing  jurisdiction 
o  common  law  mihtary  commissions.  In  both  the  Yamashita  and  Madsen  cases,  the 
bupreme  Court  noted  that  Article  15  was  intended  to  preserve  non-statutory  iuris- 
mctton  of  rnihta^  comimssions  established  by  the  President  or  commanders  in  the 
neld  to  try  law-of-war  violations. 

,  V  the  Simreme  Court  held  that  Article  15  constituted  congressional  au¬ 

thorization  for  the  President  to  create  militaiy  commissions.  The  Court  noted  that 
j  ongress  [in  Article  15]  has  explicitly  provided,  so  far  as  it  may  constitutionally 
do  so,  that  military  tribunals  shall  have  jurisdiction  to  try  offenders  or  offenses 
against  the  law  of  war  in  ^propriate  cases,”  and  held  that  “Congress  [in  Article 
T  offenses  against  the  law  of  war  before  suai  commissions.” 

amnned  the  Court's  construction  when,  against  the  backdrop  of 
^e  Court  s  deosions,  it  recodified  Article  15  as  Article  21,  expressly  indicating  in 
me  ^^Sismttve  Insttry  ^at  it  was  aware  of,  and  accepted,  the  Court4  construction, 
bee  b.  REP.  486,  EstablishiM  a  Uniform  Code  of  Military  Justice,  81st  Cong  1st 
Sess.,  at  13  (June  10,  1949)  ("^e  language  of  [Article  of  wL]  15  has  been  prefei^ed 

Supreme  Court.  (Ex  Parte  Quirin,  317  U.S. 

Uniform  Code  of  Military  Justice,  81st  Cong.,  1st  Sess., 
at  17  (April  28,  1949)  (same).  ' 

The  ^eat  advantage  of  military  commissions,  obviously,  as  common  law  courts, 
IS  that  their  procedures  are  flexible  and  can  be  tailored  to  meet  military  exigencies 
at  any  given  time.  ^Jeither  the  Constitution  nor  the  laws  of  war  dictate  any  par¬ 
ticular  set  of  rules  for  tri^s  before  military  commissions.  Because  these  are  execu¬ 
tive  courts,  designed  to  aid  the  President  in  caiT3dng  out  his  Commander  in  Chief 
responsibihties,  the  President  and  his  commanders  can  readily  adapt  their  proce- 
^res  to  chan^ng  conditions.  In  selecting  procedures,  the  President  must  balance 
the  interests  of  fairness  with  the  National  security  interests  of  the  country  and  the 
practical  exigencies  of  the  particular  military  campaign.  In  recognition  of  this  Con- 
gress  has,  in  Article  36,  given  the  President  broad  authority  to  prescribe  “[p]rkrial, 
mal,  and  post-trial  procedures,  including  modes  of  proof,  for  cases  arising  under 
TT^Q  triable  in  .  .  .  military  commissions  and  other  military  tribunals.”  10 

U.b.C.  §  836.  For  this  reason,  I  think  it  would  be  a  mistake  to  set  in  statutory  con¬ 
crete  any  particular  set  of  procedures  or  standards.  Especially  given  the  fluid 
threats  we  face  today,  it  is  essential  to  maintain  the  flexibility  inherent  in  military 
commissions. 


STATEMENT  OF  PROFESSOR  STEPHEN  A.  SALTZBURG,  WAL- 
LACE  AND  BEVERLEY  WOODBURY  UNIVERSITY  PROFESSOR 
OF  LAW,  THE  GEORGE  WASHINGTON  UNIVERSITY  LAW 
SCHOOL 

Mr.  Saltzburg.  Thank  you,  Mr.  Chairman.  It’s  a  pleasure  to  be 
here  today,  and  I’d  like  to  say  it’s  particularly  delightful  on  this 
panel  with  Attorney  General  Barr,  who  is  someone  I  have  the 
greatest  respect  for,  and  Dean  Hutson  is  also  one  of  the  great 
thinkers  about  military  law.  If  we  can  help  today,  it’s  largely  be¬ 
cause  of  what  they  do,  probably  more  than  I. 

I  have  given  you  an  extensive  written  statement  and  I  don’t  want 
to  read  it  and  I  don’t  want  to  go  through  it  in  detail.  It  covers  al¬ 
most  all  of  the  issues  that  you  have  asked  us  to  think  about.  But 
I  do  want  to  address  several  things  that  appear  to  have  been  im¬ 
portant  on  your  first  panel. 
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First,  Mr.  Chairman,  you  asked  a  very  important  question,  and 
I  don’t  thmk  you  got  a  good  answer  to  it,  and  that  is  if  Congress 
acts  and  enacts  legislation,  will  that  improve,  or  will  it^lster  the 
executive’s  ability  to  defend  actions  in  Federal  court?  The  answer 
to  that  is  clearly,  yes.  I  was  a  little  sui^rised  that  it  is  well  estab- 
lished,  we  teach  this  now  in  Constitutional  Law  101  no  one  m^a- 
tioned,  Justice  Jackson’s  opinion  in  Youngstown  Steel,  where  he 
basically  defined  three  categories  of  situations:  the  first  is  when  the 
President,  as  General  Barr  said,  acts  alone  invoking  executive 
power'  well,  he  has  some.  The  courts  will  look  at  that  and  def^  to 
some  extent  to  the  President.  But  where  Congress  acts  and  author¬ 
izes  the  President  to  act,  and  it’s  Congress  plus  the  President,  it  s 
Article  I  and  Article  II  of  the  Constitution  together,  the  Article  111 
courts  give  greatest  deference.  Of  course,  where  Congress  chooses 
to  impose  restrictions  on  the  executive,  that’s  when  the  courts  be¬ 
lieve  the  President’s  power  is  weakest.  i 

So  the  real  question  I  think  is  not  whether  it  would  be  helptul 
to  the  President  for  Congress  to  act;  it  would.  This  is  not  something 
where  it’s  Congress  versus  the  administration.  We  are  in  this  to¬ 
gether.  This  is  Congress  trying  to  figure  out  how  to  enact  legisla¬ 
tion  that  will  say  to  the  world  that  this  entire  government  st^ds 
behind  what  we  are  doing.  The  American  people  stand  behind  it. 
We  have  taken  a  careful  look  at  it,  and  it’s  no  coincidence  I  use 
the  term  AWOL  to  describe  Congress  in  my  written  testimony.  Mr. 
Chairman,  I  think  you’re  exactly  right  in  your  opening  statement. 
Congress  has  not  shown  sufficient  interest  in  tWs.  You  ^ded  ev- 
erything,  but  haven’t  looked  at  it,  and  haven’t  tried  to  tailor  it.  You 
don’t  want  to  get  into  micromanaging,  but  there  are  certain  issues 
that  I  think  are  on  the  table  that  need  to  be  examined  carefimy. 

Let’s  look  at  what  they  are.  First,  and  you  don’t  need  just 
Youngstown  Steel,  by  the  way.  If  you  want  further  modem  recent 
evidence  of  the  importance  of  Congressional  action,  just  look  at 
Hamdi,  the  plurality  opinion  by  Justice  O’Connor  basically  makes 
it  clear,  if  you  hadn’t  issued  the  joint  resolution  in  September  2001, 
then  the  enemy  combatant  detention  would  have  been  in  big  trou¬ 
ble  in  the  Supreme  Court.  It’s  because  Congress  acted  and  the 
President  relied  on  Congress’s  authority  that  the  President  was 
upheld  by,  even  there,  by  a  divided  court.  .  i  • 

But  what  are  the  issues  that  have  arisen?  Well,  first  there  is  this 
question  of  who  is  an  enemy  combatant.  Contrary  to  some  of  the 
things  you  heard  this  morning,  that  term  is  not  one  of  those  terms 
of  art  that  has  a  clearly  established  meaning.  The  Geneva  Conven¬ 
tions  do  define  who  is  lawfully  engaged  in  warfare  and  who  is  en¬ 
gaged  in  warfare  unlawfully,  but  this  term  enemy  combatant  was 
one  that  was  drawn  from  a  Supreme  Court  opinion  in  Ex  parte 
Quirin  and  it’s  one  that  hasn’t  been  used  that  often.  The  question 
is  who  should  be  detained  or  eligible  for  detention?  We  have  de¬ 
tained  people  in  circumstances  in  which  it’s  easy  to  defend  what 
the  executive  has  done.  On  the  battlefield  in  Afghanistan.  On  the 
battlefield  in  Iraq,  people  fight  us,  they  fight  us  unlawfully;  we 
have  the  right  to  seize  them  and  to  detain  them.  In  my  opinion, 
whether  a  person  is  an  American  citizen  as  Yassir  Hamdi  was,  if 
he  is  on  the  battlefield  fighting  against  United  States  troops,  he  is 
just  as  subject  to  being  detained  as  anybody  else  fighting  for  the 
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enemy.  That’s  my  view  about  it.  That’s  not  to  say  what  process  he 
should  have,  but  just  that  he  is  eligible  for  detention. 

More  difficx^t  is  the  case  being  readied  for  argument  as  we  sit 
here,  the  Padilla  case,  where  the  President  has  claimed  the  right 
to  detain  as  an  enemy  fcombatant  a  United  States  citizen  seized  in 
O’Hare  Airport  who  was  far  from  the  battlefield,  who  is  alleged  to 
have  been  studying  with  al  Qaeda,  looking  at  bombing.  But  there 
is  a  question.  Does  that  kind  of  person  qualify?  What  does  it  mean 
to  be  a  supporter  of  or  someone  in  sympathy  with  al  Qaeda  or  re¬ 
lated  or  affiliated  organizations? 

The  question  is  how  far  are  we  as  a  country  willing  to  go  to 
broaden  the  definition  of  what  we  ordinarily  think  of  as  a  combat¬ 
ant,  to  cover  people  who  are  far,  far  removed  but  are  offering  some 
kind  of  support  or  cheerleading  perhaps  for  things  that  we  despise, 
and  that  pose  dangers  to  us.  That’s  one  of  the  issues.  Does  it  mat¬ 
ter?  I  have  laid  out  some  of  the  questions  I  think  Congress  should 
ask.  Does  it  matter  whether  we’re  dealing  with  American  citizens? 
Does  it  matter  whether  people  are  captured  on  the  battlefield  or  far 
removed  from  it?  That’s  one  set  of  issues. 

A  second  set  of  issues  is  how  long  can  we  keep  people  without 
trial.  Some  people  we  want  to  try  and  I  think  one  of  the  problems 
that,  Mr.  Chairman,  you  point  out  is  by  not  bringing  anyone  to 
trial,  we  cast  doubt  on  whether  or  not  these  people  are  such  serious 
criminal  elements  as  we  have  maintained.  Because  there  is  no  pub¬ 
lic  presentation  of  evidence,  no  one  in  the  world  is  sure  whether 
the  people  who  were  detained  are  really  as  bad  as  we  say  they  are, 
and  warrant  the  kind  of  trials  that  we  say  they  warrant.  So  it  is 
important  to  get  this  process  moving. 

As  to  the  question  about  military  commissions,  I  couldn’t  agree 
more  with  Attorney  General  Barr.  Military  commissions  have  been 
around  since  the  Revolutionary  War.  They  have  a  pedigree.  They 
are  used  throughout  the  world.  There  is  nothing  to  apologize  about 
for  military  commissions.  However,  this  is  a  unique  use  of  them. 
We  have  not  used  military  commissions  before  against  groups  like 
al  Qaeda,  because  we  have  never  had  to  fight  this  kind  of  battle. 
We  have  never  had  to  set  up  a  thing  like  Guantanamo,  where  we 
move  people  from  around  the  world  into  our  facilities  for  interroga¬ 
tion,  for  detention  and  now  for  prosecution.  The  question  is,  should 
we  have  procedures  that  recognize  that  this  is  in  fact  unique? 

If  we  captured  soniebody — Senator  McCain  is  a  person  that  I 
should  defer  to  on  this — ^but  if  we  captured  somebody  committing 
a  war  crime  in  Vietnam,  and  we  being  the  United  States,  we  would 
reserve  the  right  to  have  a  military  commission  and  to  prosecute 
that  person  and  we  would  probably  do  it  right  there,  in  country, 
and  the  punishment  would  be  right  there.  But  that’s  because  they 
were  on  the  battlefield.  We  didn’t  have  to  wony  so  much  about 
making  a  mistake  about  whether  or  not  we  had  somebody  that  was 
really  the  enemy.  When  you  reserve  the  right  to  seize  people  who 
were  far  removed  from  the  battlefield,  and  you  move  them  into  a 
place  like  Guantanamo,  additional  issues  arise.  The  question  is 
what  kind  of  procedures  are  we  to  have? 

Now,  the  American  Bar  Association  with  whom  I  do  a  lot  of 
work,  hut  for  whom  I  cannot  speak  completely  today,  has  an  oper¬ 
ating  policy  which  I  strongly  support,  and  that  is  that  civilian 
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counsel  should  be  welcomed  in  these  military  commissions.  We 
have  lawyers,  fine  lawyers  who  are  there  to  make  sure  that  due 
process  is  provided,  and  yet  the  military  comniission  process  has 
done  a  lot  to  discourage  them,  and  to  treat  civihan  counsel,  who 
in  Federal  courts  throughout  the  United  States  are  deemed  per¬ 
fectly  capable  of  handling  classified  information,  as  being  threats. 
There  is  something  wrong  with  that  process,  its  cast  doubt^  on 
whether  we  have  confidence  in  the  legal  system  in  the  United 
States  and  the  rule  of  law.  I  think  that’s  an  issue  that  your  sub¬ 
committee  and  the  entire  committee  needs  to  look  at. 

There  is  a  question  about,  and  I  think  it  may  have  come  up  in 
the  earlier  panel;  I  think  Senator  McCain  may  have  asked  it.  Why 
don’t  we  have  some  kind  of  civilian  review  here?  I  spoke  to  an  at¬ 
torney  general  with  one  of  our  principal  allies  who  has  spent  hours 
and  hours  and  hours  with  the  administration  ur^ng  that  if  we  had 
civilian  review,  appellate  review  of  the  commissions,  that  his  coun¬ 
try  would  be  satisfied  with  the  process.  That  that  would  provide  a 
sense  of  fairness,  a  sense  that  this  is  not  some  kind  of  a  criminal 
prosecution  where  the  executive  picks  the  judges',  picks  '^e  jurors, 
picks  the  appellate  tribunal,  and  therefore  ever3dhing  is  kind  of 
fixed  in  advance.  Civilian  review  matters  and  I  think  that’s  some¬ 
thing  that  this  committee  could  consider.  It  could  consider  recom¬ 
mending,  for  example  of  a  paneTof  Article  III  judges.  It  could  con¬ 
sider  giving  jurisdiction  to  the  United  States  Court  of  Appels  for 
the  Armed  Forces,  an  Article  I  court,  but  a  court  of  five  civilian 
judges  who  have  extensive  experience  in  military  justice. 

The  American  Bar  Association  urged  the  President  and  urged  the 
executive  when  the  commissions  were  being  set  up  to  follow  the 
rules  on  court-martial  as  much  as  possible,  and  the  dedsion  w^ 
made  not  to  do  that.  I  think  that  undercut  a  sense  of  fairness.  It’s 
not  the  Federal  Rules  of  Evidence,  by  the  way,  that  people  think 
perhaps  should  be  used  here.  It’s  the  military  rules  of  evidence, 
which  have  been  in  effect  for  many  years  now.  Those  rules,  modi¬ 
fied  to  recognize  the  necessities  of  Guantanamo,  would  have  been 
a  much  better  place  to  start  than  the  decision  that  all  relevant  e'vi- 
dence  would  be  admissible,  which  again  cast  doubt  on  whether  the 
same  kind  of  fairness  that  we  give  our  soldiers  is  going  to  be  pro¬ 
vided  to  the  detainees  who  are  actually  put  on  trial. 

So  the  question  of  what  kinds  of  procedures,  and  who  ought  to 
be  tried,  these  are  questions  that  I  think  are  very  real  and  very 
important  questions. 

Y^ou  heard  a  lot  yesterday,  and  you’ve  heard  some  today  about 
the  treatment  of  detainees.  I  have  included  a  lot  in  the  'testimony 
that  I’ve  written  on  recommendations  for  what  we  should  do  to  as¬ 
sure  the  fair  treatment  of  detainees.  I  think  that  the  point  that 
was  made  and  should  be  emphasized  is,  every  time  people  in  high 
positions  of  authority  express  doubt  on  whether  the  use  of  dogs,  or 
whether  the  threats,  or  whether  making  people,  men  wear  women’s 
clothing  or  expose  themselves  naked  to  women  interrogators — 
every  time  we  express  doubts  about  whether  that’s  inhumane,  or 
whether  that’s  degrading,  we  invite  the  world  to  do  that  to  our  sol¬ 
diers  when  they’re  captured.  The  Geneva  Conventions  and  every¬ 
thing  about  them  after  World  War  II  were  to  assure  that  we  were 
setting  standards  that  we  were  confident  that  we  would  apply,  and 
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that  we  would  demand  would  be  applied  to  our  soldiers.  When  we 
giw  on  those  things,  when  we  weaken  it,  all  we  do  is  put  the  men 
and  women  who  are  out  there  at  risk,  we  put  them  at  greater  risk. 
That  s  something  we  don’t  want  to  do. 

I  don’t  have  a  doubt  in  my  mind  that  the  Geneva  Convention’s 
prisoner  of  war  provisions  may  not  apply  to  al  Qaeda,  that  may  be 
a  very  reasonable  judgment.  There  is  a  big  debate  in  the  inter¬ 
national  community  about  the  Taliban  and  whether  they  can  be  de¬ 
nied  prisoner  of  war  status.  Ill  let  the  people  who  are  better  ex¬ 
perts  on  the  Geneva  Conventions  than  I  speak  to  that.  But  there 
IS  a  very  strong  argument,  and  I  think  most  people  subscribe  to  it, 
that  common  Article  3  of  the  Geneva  Conventions  providing  for  hu¬ 
mane  treatment  of  prisoners  applies  to  everybody,  and  that  we’re 
TOund  by  that,  even  though  we’re  dealing  with  people  who  are  not 
themselves  signatories. 

Well,  that  s  my  opening  remarks.  I’d  be  happy  to  answer  any 
questions  that  any  of  you  might  have. 

[The  prepared  statement  of  Mr.  Saltzburg  follows:] 

Prepared  Statement  by  Stephen  A.  Saltzburg 

I,  INTRODUCTION 

Senator  Graham,  and  members  of  the  subcommittee,  I  appreciate  the  opportunity 
to  testify  before  you  this  morning.  In  2001,  shortly  after  the  attacks  on  the  World 
Pentagon,  the  President  of  the  American  Bar  Association 
(ABA)  appomted  a  Task  Force  on  Terrorism  and  the  Law.  That  Task  Force  was  suc¬ 
ceeded  by  the  American  Bar  Association  Task  Force  on  Enemy  Combatants  which 
continues  to  this  day.  I  had  the  privilege  of  serving  on  both  Task  Forces  and  in  par- 
ticipaung  in  debates  in  the  ABA  House  of  Delegates  on  many  of  the  issues  this  sub- 
conmiittee  is  ccm^dering  this  mormng.  I  draw  upon  ABA  resolutions  and  Reports 
to  the  House  of  Delegates  for  much  of  this  testimony.  I  shall  identify  ABA  policy 
where  it  exists  and  also  indicate  some  of  my  own  views  as  I  proceed. 

General  Counsel  of  the  National  Institute 
ol  Military  Justice  (NIMJ),  a  non-partisan  entity  designed  to  improve  and  educate 
the  puWic  about  military  justice.  Although  NIMJ  has  been  involved  in  discussions 
about  the  issues  I  address,  it  has  taken  no  position  on  those  issues.  Nothing  I  say 
here  today  should  be  viewed  in  any  way  as  endorsed  by  NIMJ. 

The  horrific  bombmgs  of  the  London  subway  and  bus  last  week  remind  not  only 
those  of  us  who  reside  in  the  United  States  but  all  those  who  reside  in  Western- 
style  democracies  throughout  the  world  of  the  dangers  posed  by  international  ter- 
^precedented  attacks  suffered  by  the  United  States  on  September 
11>  2001,  the  United  States  has  devoted  enormous  resources  to  protecting  the  home- 
additional  terrorism  attacks.  The  President,  the  Department  of  Defense 
(DOTO,  the  Department  of  Justice  (DOJ),  intelligence  agencies  and  the  relatively 
Department  of  Homeland  Security  (DHS)  have  made  eradicating  terrorism  one 
of  the  most  important  priorities  of  the  United  States. 

The  London  bombings,  following  bombings  in  Madrid  and  elsewhere  in  the  world, 
demonstrate  that,  while  the  United  Statos  may  be  the  principal  target  of  terrorists, 
it  is  not  the  exclusive  target.  It  has  become  clearer  and  clearer  that  one  nation  act¬ 
ing  alone  cannot  effectively  respond  to  the  terrorist  threat.  International  cooperation 
is  essential.  Just  as  the  world’s  S3nnpathy  was  with  Britain  when  its  celebration 
over  being  awarded  the  2012  Olympic  games  quickly  turned  to  mourning  the  deaths 
of  scores  of  innocent  people  and  injuries  to  hundreds  of  others,  the  world’s  sympathy 
was  with  the  United  States  following  the  attacks  in  New  York  and  the  Washington, 
DC,  area  on  September  11.  But,  as  time  has  passed,  S3nnpathy  toward  the  United 
Mates  has  turned  to  dismay  in  many  parts  of  the  world  as  to  the  manner  in  which 
the  United  States  has  carried  out  its  “war  on  terror.” 

In  truth,  we  now  understand,  better  than  we  ever  have,  that  we  have  a  new  type 
of  enemy  and  face  novel  challenges  in  seeking  to  defeat  that  enemy.  Tools  that 
might  have  seemed  sensible,  even  necessary,  in  the  immediate  aftermath  of  Sep- 
tember  11  need  to  be  re-evaluated.  We  must  be  constantly  aware  of  how  our  actions 
are  perceived  throughout  the  world,  and  how  easy  it  is  to  turn  trust  into  distrust 
as  a  result  of  missteps.  We  cannot  win  the  war  on  terror  alone,  any  more  than  Brit- 
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ain  or  Spain  can  win  it  alone.  We  need  their  help  as  they  need  ours.  It  is  impera¬ 
tive,  therefore,  that  the  policies  of  the  United  States  be  seen  throughout  the  world 
as  just  and  fair  responses  to  the  clear  and  present  dangers  posed  by  international 

*^On”sMtember  18,  2001,  Congress  enacted  a  Joint  Resolution  (Pubhc  Law  107- 
40  115  Stat.  224)  authorizing  the  President  “to  use  all  necessary  and  appropriate 
force  against  those  nations,  organizations,  or  persons  he  determines  plamed,  au¬ 
thorized,  committed,  or  aided  the  terronst  attacks  on  September  11,  2OT1,  ot  har¬ 
bored  such  organizations  or  persons,  in  order  to  prevent  any  tuture  ac^  ot  mter- 
national  terrorism  against  the  United  States  by  such  nations  organwatioM  or  per¬ 
sons  ”  The  Preamble  to  the  resolution  states  that  the  acts  of  September  11  were  at¬ 
tacks  against  the  United  States  that  “render  it  both  necessary  and  appropriate  that 
the  United  States  exercise  its  right  to  self-defense.”  -  •  4.1, 

The  United  Nations  (U.N.)  Security  Council  approved  a  resolution  rwogm^g  the 
United  States’  right  to  self-defense,  see  U.N.S.C.Res.  1368,  and  the  Nor&  Atlantic 
Treatv  Organization’s  (NATO)  North  Atlantic  Council  stated  that  it  reg^ded  the  at¬ 
tack  as  an  action  implicating  Article  V  of  the  Washington  Treaty  that  m  armed 
attack  against  one  or  more  of  the  Allies  in  Europe  or  North  America  shall  be  consid¬ 
ered  an  attack  against  all.  tu  .1  at  a 

Congress’s  Joint  resolution  was  bolstered  by  the  actions  of  the  U.N.  md  NA^. 
The  international  community  imderstood  the  need  for  the  Umted  States  to  Mt.  Ihe 
President  sent  troops  to  Afghanistan,  those  troops  removed  the  repressive  Tahbam 
regime  from  power,  and  there  was  widespread  support  for  and  understandmg  ot  the 
n^d  to  prevent  a  nation  from  providing  territory  for  terronst  training  camps  and 
from  harooring  terrorist  groups.  ,  i  a.  - 

Questions  about  the  plans  of  the  United  States  to  deal  with  terronsm  beg^  to 
arise  in  connection  with  the  November  13,  2001  military  order  in  which  the 
dent  announced  that  certain  non-citizens  would  be  subject  to  detention  andtanm  by 
military  authorities.  The  order  provides  that  non-citizens  whom  the  l^ident 
deems  to  be,  or  to  have  been,  members  of  the  al  Qaeda  organization  or  to  have  en¬ 
gaged  in,  aided  or  abetted,  or  conspired  to  commit  acts  of  mtemational  terrorism 
that  have  caused,  threaten  to  cause,  or  have  as  their  aim  to  cause,  injuiy  to  ot  ad¬ 
verse  effects  on  the  United  States  or  its  citizens,  or  to  have  knowingly  harbored 
such  individuals,  are  subject  to  detention  by  mihtary  authorities  ^d  trial  betore  a 
military  commission.  The  President’s  Military  Order  was  cause  for  concern  for  a 
number  of  reasons.  One  of  the  most  important  was  that  it  appeared  to  mro^te  to 
the  President  complete  authority  to  “deem”  individuals  to  be  members  of  al  Qa^a 
or  to  have  aided,  abetted,  or  conspired  to  commit  acts  of  terrorism  and  to  prescnbe 
procedures  for  prosecutions  that  lacked  many  of  the  hallmarks  of -^nerican  cnnimai 
justice  that  are  associated  with  basic  notions  of  due  process  and  fundamental  lair- 


The  DOD  has  now  adopted  procedures  for  military  commissions  and  has  devel¬ 
oped  a  non-exclusive  list  of  war  crimes  that  can  be  prosecuted  before  such  comims- 
sions.  The  proposed  use  of  military  commissions,  as^  opposed  to  civihan  courts,  h^^ 
been  controversial  from  the  date  the  military  order  issued,  and  the  controvOTsy  has 
become  more  rather  than  less  heated  over  time.  The  procedures  governing  the  com¬ 
missions  have  generated  much  of  the  controversy.  ,  i 

In  addition  to  prescribing  military  commissions  to  try  unlawful  combatants,  tne 
executive  constructed  the  Guantanamo  facility  to  hold  unlawful  combatante.  M- 
though  the  executive  announced  plans  to  put  some  of  the  combatants  on  trial  for 
violations  of  the  laws  of  war,  it  became  clear  that  many  would  be  held  for  long  peri¬ 
ods  of  time  without  any  plan  to  try  them.  They  were  detained  for  security  re^ns, 
and  in  many  parts  of  the  world  there  werd  concerns  about  the  legality  of  detaining, 
perhaps  indefinitely,  individuals  without  trial.  j  l  xu 

The  executive  also  seized  two  Americans,  one  in  Afghanistan,  and  another  at  the 
OTIare  airport  in  Chicago,  and  charged  them  as  enemy  combatants.  Both  were 
housed  in  the  United  States  as  their  cases  worked  their  way  through  Federal  courts 
to  the  United  States  Supreme  Court.  One,  Yaser  Hamdi,  has  now  been  released  and 
returned  to  Saudi  Arabia  following  a  Supreme  Court  decision  recognizing  his  nght 
to  consult  with  counsel  and  to  some  procedural  protections.  Hamdi  v.  Rumsfeld y  542 
U.S.  507  (2004).  The  other,  Jose  Padilla,  continues  to  seek  his  release  in  Federal 
court  after  the  Supreme  Court  held  that  he  had  brought  his  habeas  corpus  challenge 
in  the  wrong  Federal  court.  Rumsfeld  v.  Padilla^  542  U.S.  426  (2004). 

As  the  controversy  has  mounted,  some  of  our  crucial  allies  have  protested  the  use 
of  or  the  procedures  for  military  commissions  and  the  prolonged  detention  of  indi¬ 
viduals  without  trial.  Civil  liberties  groups  have  questioned  the  detention  of  Amer¬ 
ican  citizens  as  enemy  combatants.  Throughout  it  all.  Congress  has  been  silent. 
During  the  almost  4  years  since  Congress  authorized  the  President  to  take  action 
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gainst  those  responsible  for  the  September  11  attacks,  Congress  has  left  to  the 
President  and  the  executive  branch  virtually  unfettered  discretion  in  conducting  the 
war  on  te^orism.  The  executive’s  actions  have  been  challenged  in  Federal  courts. 
\^e  United  Stete  Supreme  Court  held  in  Hamdi  that  the  Constitution  imposes  some 
limits  upon  the  ability  of  the  President  to  hold  *‘enemy  combatants”  in  indefinite  de¬ 
tention.  The  Court  also  held  that  Federal  law  permits  those  detained  in  Guanta¬ 
namo  to  seek  Federal  habeas  corpus  review.  Rasul  v.  Bush,  542  U.S.  466  (2004). 
Ixiwer  Fec^ral  courts  have  struggled  to  decide  what  constitutional  protections  are 
due  mdividuals  whom  the  government  either  plans  to  hold  without  trial  or  to  pros¬ 
ecute  in  military  commissions.  While  Federal  courts  have  not  welcomed  having  to 
second  guess  the  President  as*  to  the  balance  that  should  be  struck  between  pro¬ 
tecting  the  Nation  and  preserving  individual  rights,  they  have  recognized  their  duty 
to  decide  the  cases  brought  before  them.  The  courts  could  not  and  did  not  shirk 
their  responsibility  to  assure  that  basic  constitutional  values  are  not  lost  in  the  ex¬ 
ecutive  s  war  on  terrorism. 

This  duty  is  not  the  cou^’  alone;  it  is  shared  with  Congress.  Yet,  while  the  courts 
have  met  their  responsibilities,  Confess  has  provided  the  courts  with  no  more  guid¬ 
ance  than  it  has  provided  the  President.  Congress  has  been  silent  for  too  long,  ^ere 
is  no  evidence  of  congressional  determination  or  courage  to  participate  in  the  grow- 
ing  debate  about  how  to  combat  terrorism  without  compromising  the  values  for 
which  the  United  States  has  long  been  proud  to  stand.  Congress’s  potential  to  ad¬ 
vise  the  President,  to  assist  the  executive  by  adopting  legislation  to  deal  with  some 
of  the  kimttv  problems  of  substance  and  procedure  that  have  arisen,  and  to  dem¬ 
onstrate  both  to  the  American  people  and  people  throughout  the  world  that  the  Sep¬ 
tember  18,  2001,  Joint  Resolution  was  not  a  blank  check  from  Congress  to  the  Presi¬ 
dent  has  gone  unfulfilled. 

II.  CONGRESS  AND  THE  PRESIDENT  SHARE  POWER  OVER  THE  MILITARY,  MILITARY 
COMMISSIONS,  AND  DETENTIONS 

The  Constitution  of  the  United  States  unmistakably  gives  Congress  as  weU  as  the 
President  authority  over  military  matters.  Article  I,  Section  8,  grants  to  Congress 
the  powers:  “To  .  .  .  provide  for  the  common  Defence”  (clause  1);  “To  define  and 
punish  piracies  on  the  high  seas,  and  offenses  against  the  Law  of  Nations;  To  de¬ 
clare  war,  grant  letters  of  Marque  and  Reprisal,  and  make  Rules  concerning  Cap¬ 
tures  on  Land  and  Water;  To  raise  and  support  Armies  ;  To  provide  and  maintain 
a  Navy;  To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces”  (clauses  10—14).  Article  II  confers  on  the  President  the  “executive  Power” 
(Section  1)  and  makes  him  the  “Commander  in  Chief  of  the  Army  and  Navy”  (Sec¬ 
tion  2). 

Congress  exercised  its  constitutional  authority  when  it  enacted  the  Uniform  Code 
of  Military  Justice  (UCMJ).  Indeed,  Congress  provided  in  the  Code  for  military  com¬ 
missions  in  Article  21  (10  U.S.C.  §821).  That  section  provides: 

The  provisions  of  this  chapter  conferring  jurisdiction  upon  courts-martial 
do  not  deprive  mihtary  commissions,  provost  courts,  or  other  military  tribu¬ 
nals  of  concurrent  jurisdiction  with  respect  to  offenders  or  offenses  that  by 
statute  or  by  the  law  of  war  may  be  tried  by  military  commission,  provost 
court,  or  other  militaiy  tribunals. 

The  histery  of  the  section  indicates  that  Congress  intended  to  preserve  the  option 
in  some  circumstances  for  the  executive  to  choose  between  using  military  commis¬ 
sions  or  other  tribunals  such  as  court-martial.  In  Application  of  Yamashita,  327  U.S. 

1  (1946),  the  Supreme  Court  explained  that  Article  of  War  15,  which  was  substan¬ 
tially  similar  languMe  to  UCMJ  Article  21,  was  adopted  in  1916  in  response  to 
other  amendments  oi  the  Articles  of  War  that  which  granted  jurisdiction  to  courts- 
martial  to  try  offenses  and  offenders  under  the  law  of  war.  The  Court  found  that 
the  language  was  intended  to  preserve  the  traditional  jurisdiction  of  military  tribu¬ 
nals.  In  Madsen  v.  Kinsella,  343  U.S.  341,  346-47  (1952),  the  Court  made  the  fol¬ 
lowing  statement  about  military  commissions:  “Since  our  Nation’s  earliest  days, 
such  [military]  commissions  have  been  constitutionally  recognized  agencies  for  meet¬ 
ing  many  urgent  governmental  re^onsibilities  relating  to  war.  They  have  been 
called  our  common-law  war  courts. "(Footnote  omitted) 

In  Article  18  of  the  UCMJ,  Congress  provided  that  “[gjeneral  courts-martial  also 
have  juris(hction  to  try  any  person  who  by  the  law  of  war  is  subject  to  trial  by  a 
military  tribunal  and  may  adjudge  any  punishment  permitted  by  the  law  of  war.” 
Thus,  Congress  has  given  the  President  and  the  military  choices  as  to  how  to  pro¬ 
ceed  against  those  who  violate  the  law  of  war.  Whether  Congress  should  do  more 
and  provide  clearer  guidance  as  to  the  manner  in  which  military  commissions 
should  be  employed  and  what  should  happen  when  there  is  insufficient  evidence  to 
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prosecute  individuals  for  violating  the  laws  of  war  or  there  are  other  reasons  why 
prosecution  is  impractical  is  a  question  that  cries  out  for  an  answer. 

Just  as  Congress  had  the  power  to  authorize  the  continued  use  of  military  com¬ 
missions  and  to  prescribe  court-meirtial  jurisdiction,  Congress  has  the  constitutional 
authority  to  impose  restraints  and  conditions  upon  the  exercise  of  the  power  to  pros¬ 
ecute.  Congress  also  shares  authority  with  the  executive  to  define  the  conditions 
under  whidi  individuals  may  be  detained.  This  includes  the  power  to  define  when, 
how,  and  under  what  circumstances  and  procedures  enemy  combatants  may  be  de¬ 
tained.  Nevertheless,  as  the  executive  built  the  detention  and  interrogation  facilities 
at  Guantanamo,  Congress  provided  the  funds  but  no  guidance,  direction  or  control. 

Congress  did  enact  the  USA  Patriot  Act  in  response  to  the  war  on  terror.  That 
statute,  while  controversial,  expanded  executive  power  in  recognition  of  the  in¬ 
creased  dangers  to  the  United  States  posed  by  terrorism.  Because  some  provisions 
of  the  statute  will  expire  this  year  unless  reenacted,  Congress  now  must  examine 
the  way  in  which  the  statute  has  been  implemented.  But,  aside  from  examining  the 
provisions  of  the  Patriot  Act  that  will  otherwise  simset  soon,  Congress  has  been  ab¬ 
sent  without  leave  (AWOL)  in  the  war  on  terror  for  too  long. 

III.  WHAT  TO  DO  WITH  ENEMY  COMBATANTS? 

One  of  the  most  controversial  aspects  of  the  war  on  terrorism  has  been  the  use 
of  the  term  “enemy  combatant”  and  the  executive's  claim  that  such  combatants  may 
be  detained  imtil  the  war  on  terrorism  is  over — which  may  be  for  life.  Congress  has 
not  been  heard  on  the  question  of  how  to  treat  such  combatants,  despite  the  fact 
that  life  imprisonment  without  trial  is  almost  incredible  to  contemplate  in  a  country 
devoted  to  due  process  and  the  rule  of  law. 

The  executive  position  had  been  that  enemy  combatants  may  not  only  be  detained 
indefinitely,  but  also  that  while  they  are  detained  they  have  no  right  under  the  laws 
and  customs  of  war  or  the  Constitution  to  meet  with  coimsel.  The  U.S,  Supreme 
Court  rejected  the  executive's  position  regarding  counsel  in  Hamdi  v.  Rumsfeld,  542 
U.S.  507  (2004),  but  the  executive  continues  to  claim  the  power  to  detain  such  com¬ 
batants  for  their  entire  lives. 

Under  any  circumstances,  the  claim  of  power  to  detain  indefinitely  would  be  cause 
for  concern.  Under  the  circumstances  of  the  war  on  terror,  there  is  special  reason 
for  concern.  Contrary  to  what  might  seem  the  CBise  when  the  term  is  used  again  and 
again  by  executive  officials,  the  term  “enemy  combatant”  is  not  one  that  has  been 
frequently  used  by  the  military  or  one  that  has  a  well-established  meamng  when 
the  law  of  war  is  discussed. 

The  law  of  war  generally  assumes  that  states  or  quasi-states  are  warring,  and  the 
word  “enemy”  generally  means  the  state  against  which  another  state  is  fighting. 
\^en  there  is  no  declaration  of  war  that  specifically  dates  the  beginning  of  a  war, 
one  looks  to  whether  the  use  of  force  has  risen  to  such  a  level  that  a  de  facto  state 
of  war  exists.  Based  on  the  September  18,  2001  Joint  Resolution  and  the  existence 
of  United  States  forces  on  the  groimd  in  Afghanistan,  it  appears  that  the  United 
States  was  at  war  in  2001.  But,  it  is  less  clear  precisely  who  the  enemy  was  and 
is.  Were  we  at  war  against  Afghanistan?  Or  were  we  at  war  against  al  Qaeda  (the 
party  responsible  for  the  September  11,  2001  attacks)  and  the  Taliban  (who  har¬ 
bored  al  Qaeda)?  Whether  or  not  our  original  effort  was  directed  against  the  country 
or  only  against  selected  groups  within  the  country,  once  Afghanistan  had  a  new  gov¬ 
ernment,  the  American  militaiy  effort  was  clearly  directed  at  al  Qaeda  and  the 
Taliban  as  well  as  other  groups  and  individuals  supporting  them.  Fighting  a  war 
against  distinct  groups  as  opposed  to  against  a  nation  poses  unique  problems  for 
any  nation. 

A  “combatant”  in  the  law  of  war  is  t3q)ically  a  member  of  an  Armed  Force,  who 
is  readily  distinguishable  from  a  civilian,  because  the  combatant  t3q)ically  wears  a 
uniform  and  carries  a  distinctive  identification  card  or  document.  A  combatant  in 
the  war  on  terrorism  is  not  so  readily  identified,  because  he/she  is  unlikely  to  be 
in  uniform  or  carrying  an  identification  document  showing  his/her  group  member¬ 
ship.  A  combatant  in  Sie  war  on  terror  may  attack  his  or  her  own  coimtiys  soldiers 
as  in  Afghanistan  and  Iraq  as  well  as  soldiers  from  other  countries. 

The  law  of  war  s^plies  to  non-state  actors,  such  as  insurgents.  See  Common  Arti¬ 
cle  3  of  the  1949  Geneva  Conventions,  e.g.,  Convention  Relative  to  the  Protection 
of  Civilian  Persons  in  Time  of  War,  6  U.S.T.  3516,  T.I.A.S.  3365,  75  U.N.T.S.  287. 
See  also  The  1977  Protocols  Additional  to  the  Geneva  Conventions,  16  I.L.M.  1391 
Although  the  U.S.  has  not  ratified  the  1977  Protocols,  it  recognizes  that  parts  of 
them  reflect  customary  law  of  war.  The  fact  that  the  law  of  war  applies  to  non-state 
actors  does  not  mean,  however,  that  nations  prefer  to  apply  that  law  as  opposed  to 
domestic  criminal  law  when  dealing  with  insurgencies.  In  fact,  there  is  substantial 
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^dence  that  nations  have  resisted  applying  the  law  of  war  to  internal  conflicts. 
Their  concern  has  been  that  treating  insurgencies  as  wars  might  legitimate  acts  of 
violence  earned  out  by  non-state  actors. 

If,  for  example,  Iraq  and  the  United  States  are  at  war  with  insurgents,  then  the 
msipgents .  imder  the  law  of  war  may  kill  and  engage  in  other  acts  of  violence 
agmnst  legitimate  targets.  If,  on  the  other  hand,_insiirgencies  are  simply  treated  as 
cnnunal  acts,  .^e  non- state  insurgents  may  be  prosecuted  and  punished; for  violence 
against  both  civilians  and  military  forces,  as  well  as  for  destruction  of  property,  and 
cannot  claim  a  right  to  use  deadly  force  against  military  or  other  targets. 

There  is  no  question  that  the  United  States  and  Britain  have  the  right  to  pros¬ 
ecute  those  responsible  for  the  September  1 1  attacks  and  the  attacks  in  London  last 
we^  for  their  homicidal  and  horribly  destructive  acts.  The  questions  that  have  aris- 
for  the  United  - States  are  whether  the  United  States  may  detain  individuals  as' 
unlawful  combat^ts  and  for  how  long,  and  what  forum  should  be  used  for  any  pros¬ 
ecutions.  The  United' States  has  chosen  to  refer  to^al  Qaeda  members,  some  Taliban 
fighters,  and  possibly  others  suspected  of  involvement  in  terrorist  acts  as  “unlawful 
combatants”  or  “enemy  combatants.”  The  use  of  these  terms  is  consistent  with  the 
executives  claim  that  we  are -at  war,  even  though  the  war -against  terrorists  is  di¬ 
rected  at  groups  that  are  not  confined  to  a  single  nation. 

If  we  are  at  war  with  al  Qaeda,  the  Tahban,  and/or  the  Iraqi  insurgency,  then 
members  of  those  groups  have  the  right  to  kill  as  long  as  they  focus  on  military 
targets.  This  might  suggest  that  denominating  the  *  struggle  against  -terrorism  as 
war”  is  unwise,  for  it  may  legitimize  some  of  the  acts  that  otherwise  would  simply 
be  criminal.  This  concern  is  largely  theoretical,  however,  since  there  is-no  reason 
to  believe  that  those  who  commit  terrorist  acte  will. refrain  from  doing  soj^  simply  be¬ 
cause  we  choose  not  to  recognize  their  jihad  as  war.  Moreover,  terrorists  show  no 
respect  for  the  laws  of  war  and^o  allegiance  to  the  principles  underlying  those 
laws.  Terrorists  engage  in  murder  without  regard  to  law  the  law  of  war  or  any 
other.  Tliefr  disregard  of  the  law  of  war  does  not  immunize  them,  however,  from 
responsibility  for  violating  it.  Terrorist  acts  may  violate  domestic  criminal  laws,  and 
they  also  may  violate  the  law  of  war.  Under  appropriate  circumstances,  terrorists 
may  be  prosecuted  as  ordinary  criminals  or  as  war  criminals.  Accordingly,  the 
United  States  properly  has  reserved  the  right  to  prosecute  terrorists  for  violations 
of  the  law  of  war  and/or  violations  of  domestic  criminal  law  as:  the  wise  exercise  of 
discretion  dictates. 

Once  we  decide  that  we  are  at  war  with  terrorist  groups  and  they  are  combatants 
who  are  acting  unlawfully,  all  doubt  disappears  about  whether  we  can  prosecute 
members  of  these  groups  and  punish  those  who  are  foimd  guilty.  What,  however, 
are  we  to  do  with  those  members  who  are  caught  but  as  to  whom  there  is  insuffi¬ 
cient  evidence  to  prosecute  or  whose  possible  prosecutions  are  hindered  by  concerns 
about  disclosing  military  secrets  or  classified  information?  Can  we  detain  such  per¬ 
sons  as  prisoners  for  as  long  as  the  war  on  terrorism  continues?  This  might  well 
mean  incarceration  for  life.  It  is  no  wonder  that  such  a  prospect  is  disturbing  to 
many  people  within  the  United  States  and  around  the  world.  If  there  is  insufficient 
evidence  to  prosecute  or  it  is  impractical  to  prosecute,  must  there  at  least  be  suffi¬ 
cient  or  substantial  evidence  of  group  membership?  Must  the  membership  be  active? 
Or  is  any  connection,  however  attenuated,  sufficient  to  warrant  detention?  Can  an 
individu^  be  detained  as  an  enemy  combatant  if  he  or  she  has  not  committed  any 
act  that  would  violate  the  law  of  war? 

Al  Qaeda  members,  for  example,  may  commit  acts  of  war,  but  not  every  member 
of  al  Qaeda  or  an  affiliated  group  necessarily  will  have  committed  an  act  that  vio¬ 
lates^  the  law  of  war.  If  an  individual  is  alleged  to  have  “supported”  or  to  be  “associ¬ 
ated”  with  al  Qaeda,  is  this  sufficient  to  support  detention?  Or,  must  there  be  evi¬ 
dence  as  to  each  that  he  or  she  actually  engaged  in  combative  acts  to  be  so  classi¬ 
fied?  Who  decides  whether  a  personas  actions  support  detention?  In  what  forum? 
Under  what  standards?  How  long  can  the  person  be  detained? 

There  are  no  easy  answers  to  these  questions.  But,  they  must  be  addressed  by 
Congress  as  well  as  the  executive.  In  the  end,  the  judiciary  might  well  have  to 
measme  the  answers  given  by  its  co-equal  branches  against  the  requirements  of  the 
Constitution,  but  its  work  will  be  demonstrably  easier  if  the  other  two  branches  of 
government  have  come  to  grips  with  the  issues  and  have  endeavored  to  resolve  them 
in  a  responsible  manner  consistent  with  the  values  for  which  America  stands  and 
the  international  norms  to  which  we  have  long  been  committed. 

At  its  2002  mid-winter  meeting,  the  American  Bar  Association  adopted  a  resolu¬ 
tion  ur^ng  the  President  and  Congress  to  assure  that  the  President’s  November  13, 
2001  Military  order  should  “[n]ot  permit  indefinite  pretrial  detention  of  persons  sub¬ 
ject  to  the  order.”  Permanent  detention  of  persons  against  whom  there  is  insufficient 


evidence  to  prosecute  or  as  to  whom  prosecution  is  impractical  is  cause  for  much 


greater  concern.  ^ 

The  ABA  has  not  taken  a  position  on  what  standards  should  be  applicable  it  non¬ 
citizens  captured  outside  the  United  States  are  to  be  detained  as  unlawful  combat¬ 
ants.  The  question  of  whether  a  non-citizen  can  be  detained  without  proseci^on 
raises  a  host  of  difficult  issues.  There  can  be  no  denying  their  difficulty,  but  there 
can  be  no  excuse  for  Congress  not  facing  them.  tt  •  j  o 

The  ABA  adopted  a  resolution  in  August  2002  with  respect  to  Umted  States  citi¬ 
zens  and  other  persons  lawfully  in  the  United  States  who  ^e  detained  as  enemy 
combatants.  The  resolution  called  for  meaningful  judicial  review  and  access  to  coun¬ 
sel  in  conjunction  with  the  opportunity  for  such  review.  The  resolution  also  called 
upon  Congress,  in  coordination  with  the  executive  branch,  to  establish  clear  stand¬ 
ards  and  procedures  governing  the  designation  and  treatment  of  U.S.  citizens  and 
other  person  lawfully  present  in  the  United  States  as  enemy  combatants.  The  ABA 
also  urged  that  Congress  and  the  executive  consider  how  the  policies  of  the  United 
States  may  affect  the  response  of  other  nations  to  future  acts  of  terrorism. 

In  my  opinion.  Congress  should  examine  all  the  standards  and  procedures  for  de¬ 
taining  individuals  as  enemy  combatants.  In  its  examination.  Congress  should  ask 
the  following  questions  as  it  seeks  to  balance  liberty  and  security  interests: 

1.  Should  the  executive  be  permitted  to  detain  individuals  seized  as 
enemy  combatants  for  extended  periods  of  time? 

2.  Does  it  make  a  difference  whether  a  seized  individual  is  an  American 
citizen,  whether  a  citizen  was  seized  on  foreign  soil  or  in  the  United  States, 
and/or  whether  a  citizen  is  detained  in  the  United  States? 

3.  Who  should  make  the  initial  determination  that  an  individual  is  an 
enemy  combatant? 

4.  What  standard  of  proof  should  be  used  to  make  the  determination?  For 
example,  should  clear  and  convincing  evidence  be  required  to  detain  an  in¬ 
dividual  to  protect  society  (using  the  standard  required  for  civil  commit¬ 
ment  of  persons  in  the  United  States,  Addington  v.  Texas^  441  U.S.  418 
(1979)  )?  Does  the  individual  have  a  right  to  counsel  when  the  initial  deter¬ 


mination  is  made? 

5.  Must  an  individual  have  committed  a  specific  act  in  support  of  ter¬ 
rorism,  or  should  it  be  sufficient  that  a  person  is  found  to  be  a  member  or 
supporter  of  a  terrorist  group?  Should  any  act,  no  matter  how  minor,  be 
sufficient?  Or,  must  a  showing  be  made  that  the  person,  if  released,  poses 
a  genuine  threat  to  the  United  States,  its  people  or  its  property? 

6.  If  the  initial  determination  that  an  individual  is  an  enemy  combatant 
is  not  made  by  a  court,  should  a  detained  person  have  an  opportunity  for 
judicial  review?  If  so,  in  what  court?  Should  Congress  consider  establishing 
a  panel  of  Article  III  judges  to  review  detention  decisions,  or  giving  jurisdic¬ 
tion  to  the  United  States  Court  of  Appeals  for  the  Armed  Forces  to  review 
the  decisions?  What  provision  for  counsel  should  be  made  in  conjunction 
with  judicial  review? 

7.  How  frequently  should  a  detained  person’s  status  be  reviewed  to  as¬ 
sure  that  continued  detention  is  required/ 

8-  If  a  person  was  seized  as  part  of  the  Afghanistan  or  Iraqi  military  ac¬ 
tions,  when  United  States  involvement  in  the  hostilities  in  those  countries 
ends,  must  the  person  be  released?  Does  the  war  on  terrorism  justify  con¬ 
tinued  detention  when  military  action  ends? 

9.  Should  the  tribunal  that  decides  to  detain  an  individual  or  a  reviewing 
court  be  required  to  find  that  there  are  no  alternatives  to  detention  that 
would  adequately  protect  the  United  States?  If,  for  example,  an  individual 
is  a  citizen  of  a  country  that  offers  to  receive  and  monitor  that  inchvidual, 
should  the  person  be  released  to  that  coimtry  unless  a  showing  is  made 
that  release  would  not  adequately  protect  the  United  States? 

10.  Should  there  be  an  outer  limit  on  the  length  of  detention  without 
prosecution? 


The  Supreme  Court  began  to  address  some  of  these  questions  in  Hamdi  v.  Rums¬ 
feld,  542  U.S.  507  (2004),  but  that  decision  addressed  the  situation  of  an  American 
citizen  allegedly  seized  on  the  battlefield.  The  Court  required  some  procedural  pro¬ 
tections  for  Hamdi,  but  was  divided  as  to  precisely  what  due  process  required.  Be¬ 
cause  he  was  released  from  custody,  we  do  not  know  what  process  ultimately  would 
have  been  required.  The  fact  that  Hamdi  provides  only  minimal  guidance  and  that 
the  Court  avoided  the  merits  in  Padilla  leave  open  issues  that  Congress  should  ad¬ 
dress.  Ultimately,  Federal  courts  will  decide  what  standards  and  procedures  are  re¬ 
quired  by  the  Constitution,  but  the  courts’  task  will  be  greatly  eased  if  Congress 
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and  the  executive  together  can  derive  carefully  tailored  standards  and  procedures 
that  recogmze  the  danger  associated  with  detaining  individuals  for  lengthy  periods 
without  trial  as  well  as  the  dangers  of  terrorism  in  the'21st  centuiy. 

IV.  MILITARY  COMMISSIONS 

The  military  commissions  which  the  President  authorized  and  for  which  the  De¬ 
partment  of  Defense  has  planned  have  an  historical  pedigree.  Military  commissions 
have  been  used  to  prosecute  violations  of  the  law  of  war,  and  their  use  has  been 
upheld  by  the  United  States  Supreme  Court. 

Military  commissions  existed  during  the  Revolutionary  War  and  have  continued 
to  be  used  during: various  conflicts  since.  W.Winthrop^  Military  Law  and  Precedents; 
(2d  Ed.,  1920  reprint)  at  .832.  George  Washington  ordered  the  trial  of  John  Andre 
for  spying^^  by  a  “Board'  of  Officers,”  -whidi  was  a  form  of  military  commission.  Id.. 
The  term  “military  commission”  was  used  during  the  Mexican  War,  and  by  the  time 
of  the  Civil  War  was  well  established.  Id.  The  jurisdiction  of  military  commissions 
has  extended  to  trying  individuals  for  violations  of  the  law  of  war  and  for  offenses 
committed  in  territory  under  military  occupation 

President  Roosevelt  authorized  a  military  commission  to  try  eight  German  sol¬ 
diers  for  war  crimes  after  they  smuggled  themselves  into  the  country,  hid  their  uni¬ 
forms  and  planned  sabotage.  The  Supreme  Court  upheld  their  convictions  and  death 
sentences  for  six^  defendants  in  In  Ex  parte  Quirin,  317  U.S.  1  (1942).  The  Court 
specificaUy  noted  that  “[b]y  the  Articles  of  War,  and  especially  Article  15,  Congress 
has  explicitly  provided,  so  far  as  it  may  constitutionally  do  so,  that  military  tribu¬ 
nals  shall  have  jurisdiction  to  try  offenders  or  offenses  against  the  law  - -of  war  in 
appropriate  cases.”.  Id.,  at  28.  The  Court,  distinguished  between  lawful  and  unlawful 
combatants:  “Lawful  combatants. are  subject^ to..capture  and  detention  as  prisoners 
of  war  by  opposing  military  forces.  Unlawful  combatants  are  likewise  subject  to  cap¬ 
ture  and  detention,  but  in  addition  they  are  subject  to  trial  and  punishment  by  mili¬ 
tary  tribunals  for  acts  which  render  their  belligerency  unlawful.”  Id.  at  30-31  (foot¬ 
notes  omitted). 

United  States  Army  military  commissions  tried  more  than  1,600  individuals  in 
Germany  for  war  crimes  after  Grermany  surrendered.^-Similar  commissions  tried  al¬ 
most  1000  persons  in  the  Far.  East.  .Military  commissions  also  tried  individuals,  in¬ 
cluding  U.S.  citizens,  for  ordinary  criminal  activity  in  the  occupied  territories.  The 
Supreme  Court  upheld  the  commissions’  jurisdiction  m  these  cases. 

Citing  Quirin  in  Application  of  YamashitarS27  U.S.  1  (1946),  the  Court  upheld 
the  jurisdiction  of  a  military  commission  to  tiy  Japanese  General  Yamashita  for  war 
crimes.  The  Court  recogn^ed  that  Congress  had  sanctioned  -  the  use  of  the  commis¬ 
sions:  “The  trial  and  punishment  of  enemy  combatants  who  have  committed  viola¬ 
tions  of  the  law  of  war  is  thus  not  only  a  part  of  the  conduct  of  war  operating  as 
a  preventive  measure  against  such  violations,  but  is  an  exercise  of  the  authority 
sanctioned  by  Congress  to  administer  the  system  of  milit£uy  justice  recognized  by 
the  law  of  war.  Id.  at  11. 

Madsen  v.  Kinsella,  342  U.S.  341  (1952),^  upheld  the  jurisdiction  of  a  military  com¬ 
mission  to  try  a  civilian  U.S.  citizen  for  the  murder  of  her  U.S.  serviceman  husband 
in  occupied  Germany  in  1950.  The  Court’s  opinion  discussed  the  history  of  military 
commissions. 

The  Court  did  not  decide  in  Quirin  or  in  the  other  cases  whether  the  President 
as  Commander  in;  Chief  has  inherent,  power' to  establish  a  military  commission, 
since  Congress  had  authorized  such  Commissions,  The  same  remains  true  today. 
Confess  has  provided  for  military  commissions  in  the  Code  of  Military  Justice.  In 
Quirin  and  other  cases,  the  Supreme  Court  had  no  occasion  to  decide  what  could 
be  done  with  unlawful  combatants  who  are  not  tried  or  who  are  tried  and  acquitted. 
Congress  has  taken  no  position  on  these  issues  either. 

As  noted  above,  if  we  are  at  war  and  war  crimes  are  committed,  Article  21  of  the 
Code  of  Military  Justice  recognizes  the  authority  of  military  commissions  to  pros¬ 
ecute  those  crimes.  It  is  well  established  that  a  deliberate  attack  on  noncombatant 
civilians  violates  the  law  of  war.  The  customary  law  of  war  recognizes  this  principle 
and  it  is  also  reflected  in  several  conventions,  such  as  Common  Article  3  of  the  Ge¬ 
neva  Conventions  of  1949,  see,  e.g..  Convention  Relative  to  the  Protection  of  Civilian 
Persons  in  Time  of  War,  6  U.S.T.  3516,  T.I.A.S.  3365,  75  U.N.T.S.  287. 

The  September  11  attacks  were  not  the  first  by  al  Qaeda  agsdnst  the  United 
States.  Al  Qaeda  was  responsible  for  several  earlier  attacks;  the  World  Trade  Center 
bombing  in  1993:  U.S.  military  barracks  at  Khobar,  Saudi  Arabia,  in  1996:  U.S.  em¬ 
bassies  in  Kenya  and  Tanzania  in  1998;  and  the  U.S.S.  Cole  in  2000.  Thus,  if  the 
United  States  is  in  armed  conflict  with  al  Qaeda,  its  use  of  military  commissions 
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to  prosecute  violations  of  the  law  of  war  is  consistent  with  the  use  of  such  commis¬ 
sions  from  the  founding  of  the  Nation.  u  rm. 

There  are  questions,  however,  about  how  far  military  commissions  can  reach.  The 
President’s  November  13,  2001  order  applies  to  members  of  al  Qaeda,  to  people 
complicit  in  acts  of  international  terrorism,  and  to  thosje  who  have  harbored  such 
persons.  It  is  not  clear  that  all  of  these  individuals  participated  in  or  are  responsible 
for  violations  of  the  law  of  war.  Not  all  acts  of  international  terrorism  or  support 
for  such  acts  constitute  violations  of  the  law  of  war.  Congress  may  wish  to  decide 
whether  the  jurisdiction  of  military  commissions  should  be  expanded.  But,  I  would 
urge  Congress  to  consider  the  2002  resolution  of  the  American  Bar  Association  urg¬ 
ing  the  President  and  Congress  to  assure  that  the  President’s  November  13,  2001 
Military  order  should  “[n]ot  be  applicable  to  cases  in  which  violations  of  Federal, 
State,  or  territorial  laws,  as  opposed  to  violations  of  such  la.w  of  war,  are  alleged.” 

In  addition  to  examining  the  jurisdiction  of  military  commissions.  Congress  needs 
to  examine  the  procedures  military  commissions  should  use.  The  American  Bar  As¬ 
sociation’s  2002  resolution  urged  the  President  and  Congress  to  assure  that  the 
President’s  November  13,  2001  Military  order  should  "[rjeqmre  that  its  procedures 
for  trial  and  appeals  be  governed  by  the  UCMJ  except  Article  32  and  provide  the 
rights  afforded  in  courts-martial  thereimder,  including  but  not  limited  to,  provision 
for  certiorari  review  by  the  Supreme  Court  of  the  United  States  (in  addition  to  the 
right  to  petition  for  a  writ  of  habeas  corpus),  the  presumption  of  innocence,  proof 
beyond  a  reasonable  doubt,  and  unanimous  verdicts  in  capital  cases.” 

The  procedures  adopted  by  the  DOD  depart  from  the  UCMJ  and  provide  fewer 
rights  than  are  recognized  in  courts-martial.  The  exclusion  of  the  defendant  from 
portions  of  the  tried,  the  reduced  evidence  standard  set  forth  for  the  commissions, 
and  the  effort  to  limit  judicial  review  are  among  the  controversial  procedural  provi- 

sions.  .  j.  j  1 

For  example,  the  President’s  Military  Order  provided  that,  as  to  individuals  sub¬ 
ject  to  it,  “military  tribunals  shall  have  exclusive  jurisdiction  with  respect  to  of¬ 
fenses  by  the  individual”;  and  “the  individual  shall  not  be  privileged  to  seek  any 
remedy  or  maintain  any  proceeding,  directly  or  indirectly,  or  to  have  any  such  rem¬ 
edy  or  proceeding  brought  on  the  individual’s  behalf,  in  (i)  any  court  of  the  United 
States,  or  any  State  thereof,  (ii)  any  court  of  any  foreign  nations,  or  (iii)  any  inter¬ 
national  tribunal.”  Notwithstanding  the  Order,  the  Supreme  Court  has  recognized 
the  right  of  those  detained  at  Guantanamo  to  seek  habeas  corpus  relief.  Rasul  v. 
Bush,  542  U.S.  466  (2004).  This  is  not  surprising,  since  the  Court  reviewed  habeas 
corpus  petitions  in  Madsen,  Yamashita,  and  Quirin.  The  scope  of  habeas  corpus  re¬ 
view  is  not  settled,  however,  since  the  Court  in  Rasul  interpreted  a  Feder8d  statute 
which  Congress  could  modify.  Although  the  Rasul  Court  distinguished  the  denial  of 
habeas  review  of  a  military  commission  in  Johnson  v.  Eisentrager,  339  U.S.  763 
(1950),  it  is  unclear  whether  that  decision  remains  good  law  as  applied  to  defend¬ 
ants  prosecuted  for  war  crimes  outside  territo^  controlled  by  the  United  States. 
Congress  has  the  opportunity  to  clarify  and  define  the  reach  of  the  Great  Writ  to 
those  detained  as  enemy  combatants,  whether  or  not  they  are  prosecuted. 

It  is  understandable  why  the  President  would  find  military  commissions  pref¬ 
erable  to  prosecutions  in  U.S.  civilian  courts.  Security  is  the  number  one  concern 
with  two  principal  dimensions.  The  first  is  a  concern  for  the  safety  of  judges,  wit¬ 
nesses  and  jurors  (members).  The  second  is  a  concern  for  protection  of  classified  in¬ 
formation.  It  is  the  latter  concern  that  has  resiilted  in  the  adoption  of  procedures 
for  the  tribunals  that  have  led  many  to  question  its  fairness. 

Concerns  about  security  have  led  the  DOD  to  impose  restrictions  on  civilian  de¬ 
fense  counsel  in  military  tribunals  that  have  made  it  difficult  for  them  to  play  the 
full  role  in  promoting  justice  they  otherwise  might.  At  its  annual  meeting  on  August 
11—12,  2003,  the  ABA  House  of  Delegates  passed  a  resolution  calling  “upon  Con¬ 
gress  and  the  executive  branch  to  ensure  that  all  defendants  in  any  military  com¬ 
mission  trials  that  may  take  place  have  the  opportunity  to  receive  the  zealous  and 
effective  assistance  of  Civiliein  Defense  Counsel  (CDC),  and  opposes  any  jmalifica- 
tion  requirements  or  rules  that  would  restrict  the  frill  participation  of  CDC  who 
have  received  appropriate  security  clearances.”  The  ABA  further  resolved  that  the 
government  should  not  monitor  attorney-client  communications,  should  assure  that 
CDC  can  be  present  at  all  stages  of  commission  proceedings,  and  should  ensure  that 
CDC  should  be  able  to  consult  with  and  do  research  in  preparation  for  proceedings 
and  be  able  to  speak  publicly  consistent  with  their  obHgations  under  the  Model 
Rules  of  Professional  Conduct  and  their  duty  to  protect  classified  information.  The 
ABA’s  resolution  followed  an  August  2,  2003,  unanimous  decision  by  the  Board  or 
Directors  of  the  National  Association  of  Criminal  Defense  Lawyers  (which  cospon¬ 
sored  the  ABA  resolution)  that  it  would  be  unethical  for  a  criminal  defense  lawyer 
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to  represent  an  accused  before  military  commissions  given  the  restrictions  imposed 
upon  defense  counsel. 

The  dedsion  to  use  military  commissions  to  try  individuals  accused  of  violating 
the  of  war  would  have  been  much  less  controversial  if  the  ABA  recommenda- 
followed  If  the  procedure  used  in  a  court-martial  (with  any  essential 
modmcations  that  might  be  required)  were  used  in  military  commissions,  there 
would  have  been  much  more  confidence  in  the  fairness  of  the  proceedings.  If  the 
rules  of  evidence  used  in  a  court-martial  (with  slight  modification  possible)  were 
used  in  military  commissions,  there  would  have  been  more  confidence  in  their  fair¬ 
ness,  If  civilian  judicial  review  were  provided,  the  concern  of  several  of  our  impor¬ 
tant  allies  would  have  been  satisfied. 

The  fmmess  of  military  commissions  is  not  an  executive  issue;  it  is  a  national 
issue.  The  credibility  of  the  .United  States  is  at  stake.  The  jurisdiction,  procedures 
judicim  review  issues  should  be  a  congressional  concern.  Congress,  in  consulta¬ 
tion  with  the  executive,  is  capable  of  providing  a  system  of  justice  which  fair-minded 
observers  throughout  the  world  will  conclude  is  consistent  with  the  highest  stand¬ 
ards  of  fairness  as  measured  apinst  our  own  traditions  and  those  of  the  inter¬ 
national  community.  The  United  States  has  seen  itself  as  a  shining  example  of  a 
coimtry  comimtted  to  the  rule  of  law  and  due  process.  The  world  watches  to  see 
what  standards  we  set.  As  the  ABA  has  noted,  our  actions  ‘‘may  giffect  the  response 
of  other  nations  to  fiitoe  acts  of  terrorism.”  We  have  protested  the  use  of  military 
tnbiwals  to  t^  our  citizens  in  other  countries.  If  the  United  States  concludes  that 
such  commissions  can  be  fairly  conducted  and  provide  due  process  to  our  enemies 
despite  the  fact  that  the  accused  is  not  given  the  same  access  to  counsel  as  in  a 
court-martial  or  criminal  trial,  the  rules  of  evidence  provide  less  protection  than  in 
a  court-martial  or  criminal  trial,  and  civilian  review  is  denied  or  extremely  limited 
we  shall  be  hard  pressed  to  argue  that  other  countries  are  less  capable  or  entitled 
than  we  to  use  such  commissions  and  to  adopt  similar  procedures. 

Congress  has  an  important  role  to  play  as  we  define  through  our  actions  for  all 
the  world  to  see  what  we  think  it  means  to  do  justice. 

V.  TREATMENT  OF  PRISONERS 

No  one  event  has  called  United  States  policy  regarding  and  commitment  to  hu- 
i^ane  tr^tment  of  prisoners  into  question  as  much  as  the  treatment  of  prisoners 
at  Abu  Ghrmb  prison  in  Iraq.  Although  there  have  been  allegations  of  prisoner 
abuse  in  Afghanistan  and  a  number  of  highly  publicized  allegations  of  alleged  abuse 
of  prisoners  at  Guantwamo,  Cuba,  it  is  the  pictures  of  American  soldiers  abusing 
prisoners  at  Abu  Ghraib  that  created  an  unmistakable  impression  on  many  that  our 
coimtry  was  willing  to  use^  torture  and/or  other  degrading  measures  to  interrogate 
prisoners  within  our  custody.  The  graphic  depictions  of  misconduct 
and  disregard  for  human  dignity  requires  a  strong  response  by  the  United  States 
to  show  the  world  that  Abu  Ghraib  is  an  aberration  which  Americans  profoundly 
remret. 

On  August  9,  2004,  the  American  Bar  Association  adopted  an  extensive  set  of  res¬ 
olutions  dealing  with  treatment  of  prisoners.  I  recommend  each  of  these  to  Congress 
and  hope  that  the  subcommittee  vnll  give  each  serious  consideration.  The  American 
Bar  Association  does  the  following: 

1.  condemns  any  use  of  torture  or  other  cruel,  inhumein,  or  degrading 
treatment  or  punishment  upon  persons  within  the  custody  or  under  the 
physical  control  of  the  United  States  Gk>vemment  (including  its  contractors) 
and  any  endorsement  or  authorization  of  such  measures  by  government 
lawyers,  officials  and  agents; 

2.  urges  the  United  States  Government  to  comply  fully  with  the  Constitu¬ 
tion  and  laws  of  the  United  States  and  treaties  to  which  the  United  States 
is  a  party,  including  the  Geneva  Conventions  of  August  12,  1949,  the  Inter¬ 
national  Covenant  on  Civil  and  Political  Rights,  the  Convention  Against 
Torture  and  Other  Cruel,  Inhuman  or  Degrading  Treatment  or  Punish¬ 
ment,  and  related  customary  international  law,  including  Article  75  of  the 
1977  Protocol  I  to  the  Geneva  Conventions,  to  take  all  measures  necessary 
to  ensure  that  no  person  within  the  custody  or  under  the  physical  control 
of  the  United  States  Government  is  subjected  to  torture  or  other  cruel,  in¬ 
human  or  degrading  treatment  or  punishment; 

3.  urges  the  United  States  Government  to:  (a)  comply  fully  with  the  four 
Geneva  Conventions  of  August  12,  1949,  including  timely  compliance  with 
all  provisions  that  require  access  to  protected  persons  by  the  International 
Committee  of  the  Red  Cross;  (b)  observe  the  minimum  protections  of  their 
common  Article  3  and  related  customary  international  law;  and  (c)  enforce 
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such  compliance  through  all  applicable  laws,  including  the  War  Crimes  Act 
and  the  Uniform  Code  of  Mihtary  Justice; 

4.  urges  the  United  States  Government  to  take  all  measures  necess^ 
to  ensure  that  all  foreign  persons  captured,  detained,  interned  or  otherwise 
held  within  the  custody  or  under  the  physical  control  of  the  United  States 
are  treated  in  accordance  with  standards  that  the  United  States  would  con¬ 
sider  lawful  if  employed  with  respect  to  an  American  captured  by  a  foreign  ^ 

power;  ,  „ 

5.  urges  the  United  States  GovOTiment  to  take  all  measures  necessary 

to  ensure  that  no  person  within  the  custody  or  under  the  physical  contrm'' 
of  the  United  States  is  turned  over  to  another  government  when  the  United 
States  has  substantisd  grounds  to  believe  that  such  person  will  be  m  danger 
of  being  subjected  to  torture  or  other  cruel,  inhuman  or  degrading  treat¬ 
ment  or  punishment;'  ,  , 

6.  urges  that  18  U.S.C.  §§2340(1)  and-2340A  be  amended  to  encompass 
torture  wherever  committed,  and  regardless  of  the  underlying  motive  or 

purpose;  .  ,  ^  • 

7.  urges  the  United  States  Government  to  pursue  vigorously  (1)  the  inves¬ 
tigation  of  violations  of  law,  including  the  War  Crimes  Act  and  the  Uimorm 
Code  of  Military  Justice,  with  respect,  to  the  mistreatment  or*  rendition  of 
persons  within  the  custody  or  under  the  physical,  control  of  "the  United 
States  Government,  and  (2)  appropriate  proceedings  against  persons  who 
may  have  committed,  assisted,  authorized,  condoned,  had  command  respon¬ 
sibility  for,  or  otherwise  participated  in  such  violations; 

8.  urges  the  President  and  Congress,  in  addition  to  pending  congression^ 
investigations,  to  establish  an  independent,  bipartisan '  commission  with 
subpoena  power  to  prepare  a  full  account  of  detention  and  interrogation 
practices  carried  out  by  the  United  States,  to  make  public  findings,  and  to 
provide  recommendations  designed  to  ensure  s  that  such  practices  -  a^ere 
faithfully  to  the  Constitution  and  laws  of  the  United  States  and  treaties  to' 
which  the.  United  States  is  a  party,  including  the  Geneva  Conventions,  the. 
International  Covenant  on  Civil  and  Political  Rights,,  and  the  Convention 
against  Torture  and  Other  Cruel,  Inhuman- or .  Degrading^  ^eatment  or 
Punishment,  and  related  customary  international  law,  including  Article  75 
of  the  1977  Protocol  I  to  the  Geneva  Conventions; 

9.  urges  the  United  States  Government  to  comply  fully  and  in  a  timely 

manner  with  its  reporting  obligations  as  a  State  Party  to  the  Convention 
Against  Torture  and  Other  Cruel,  Inhuman  or  Degrading  Treatment  or 
Punishment;  ,  , . 

10/ urges  that,  in  establishing  and  executing  national  policy  regarding 
the  treatment  of  persons  within  the  custody  or  under  the  physical  control 
of  the  United  States  Government,  Confess,  and  the  executive  branch 
should  consider  how  United  States  practices  may  affect  (a)  the  treatment 
of  United  States  persons  who  may  be  captured  and  detained  by  other  na¬ 
tions  and  (b)  the  credibility  of  objections  by  the  United  States  to  the  use 
of  torture  or  other  cruel,  inhuman  or  degrading  treatment  or  punishment^ 
against  United  States  persons; 

I  also  recommend  to  you  the  Report  accompanying  these .. resolutions.  Tt  identifies 
the  issues  that  first  arose  as  a  result  of  the  DOD  approving  harsh  questioning  tech¬ 
niques  in  Guantanamo  and.. the  migration  of  :  those  techniques  to  Iraq.  'Hie  Report 
describes  the  legal  justifications  that  were  offered  by  the  executive  for  its  actions: 

As  the  DOD  and  the  Central  Intelligence -Agency  (CIA)  were  preparing 
and  implementing  their  approach  to  interrogations,  a  series  of  memoranda 
were  being  prepared  by  various  high-ranking  legal  officials  in  the  executive 
branch  which  appear  designed  to  provide  a  legal  basis  for  going  beyond  es¬ 
tablished  policies  with  regard  to  treatment  of  detainees.  These  memoranda 
set  out  a  series  of  arguments  for  restrictive  interpretation  of  the  laws  and 
treaties  relevant  to  the  subject,  so  as  to  greatly  curb  their  effect.  One  exam¬ 
ple,  in  the  August  1,  2002  memorandum  from  the  Department  of  Justice 
Office  of  Legal  Counsel  to  Alberto  R.  Gonzales,  Coimsel  to  the  President 
(recently  rescinded  by  the  Justice  Department)  concluded  that  for  an  act  to 
constitute  torture  as  defined  in  18  U.S.C.  §2340,  “it  must  inflict  pain  that 
is  difficult  to  endure”,  “equivalent  in  intensity  to  the  pain  accompanying  se¬ 
rious  physical  injury,  such  as  organ  failure,  impairment  of  bodily  function, 
or  even  death.” 

Beyond  their  strained  interpretation  of  the  law,  the  memoranda  at¬ 
tempted  to  craft  an  overall  insulation  from  liability  by  arguing  that  the 
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President  has  the  authority  to  ignore  any  law  or  treaty  that  he  believes 
interferes  with  the  President's  Article  II  power  as  Commander  in  Chief,  In 
one  such  example,  government  lawyers  ar^ed  that,  for  actions  taken  with 
reject  to  “the  President's  inherent  constitutional  authority  to  manage  a 
miutary  campaign,  18  U.S,C.  §2340A  (the  prohibition  against  torture)  must 
be  construed  as  inapplicable  to  interrogations  iindertaken  pxirsuant  to  his 
Commander  in  Chief  authority.” 

These  documents,  which  were  released  publicly  after  they  were  widely 
leaked,  purported  to  provide  authority  for  an  aggressive  effort  to  extract  in¬ 
formation  from  detainees  using  means  not  previously  sanctioned.  We  do  not 
construe  the  giving  of  good  faith  legal  advice  to  constitute  endorsement  or 
authorization  of  torture.  Moreover,  it  is  unclear  to  what  extent  these  memo¬ 
randa  represented  or  formed  the  basis  for  official  policy.  However,  what 
does  seem  clear  is  that  the  memoranda  and  the  decisions  of  high  U.S.  offi¬ 
cials  at  the  very  least  contributed  to  a  culture  in  which  prisoner  abuse  be¬ 
came  widespread. 

The  administration  has  acknowledged  that  the  conduct  that  was  featured 
in  the  Abu  Ghraib  tapes  violated  the  law,  and  pledged  that  those  who  com¬ 
mitted  the  violations  would  be  brought  to  justice.  In  addition,  at  least  six 
investigations  are  underway  with  regard  to  the  abuse  of  detainees.  It  is  im¬ 
portant  these  investigations  be  thorough  and  timely,  and  that  they  be  con¬ 
ducted  by  officers  and  agencies  with  the  scope  and  authority  to  reach  aU 
those  who  should  be  held  responsible. 

Report  lOB  to  House  of  Delegates  at  3—4  (footnotes  omitted). 

I  believe  that  the  United  States  is  as  committed  to  the  humane  treatment  of  pris¬ 
oners  as  any  nation,  and  the  actions  of  some  soldiers,  and  perhaps  even  some  com¬ 
manders,  are  aberrational.  But,  there  can  be  little  question  that  the  image  of  this 
coimtrv  throughout  the  world  has  rarely  been  damaged  more  in  a  short  period  of 
time  than  by  the  photos  and  stories  about  the  treatment  of  the  Abu  Ghraib  pris¬ 
oners. 

It  is  time  for  Congress  to  act  and  to  make  clear  that  the  Convention  Against  Tor¬ 
ture  And  Other  Cruel,  Inhuman  or  Degrading  Treatment  (CAT),  to  which  the 
United  States  is  a  party,  recognizes  no  exceptional  circumstances  in  which  torture 
may  be  used,  and  that  the  United  States'  ratification  committed  this  country  to  re¬ 
ject  cruel,  inhuman  or  degrading  treatment  if  such  treatment  is  prohibited  by  the 
Fifth,  Eighth  or  Fourteenth  Amendments  to  the  United  States  Constitution  (which 
we  provided  as  a  reservation  when  ratifying  CAT).  Congress  should  make  clear  that 
it  is  a  crime  for  an  American  soldier  or  a  contractor  to  torture  prisoners,  and  should 
amend  18  U.S.C.  2340A  to  encompass  torture  wherever  committed  and  regardless 
of  the  imderl3dng  motive  or  purpose.  At  the  current  time,  the  UCMJ  prohibits  those 
covered  from  engaging  in  “cruelty  and  maltreatment”  of  prisoners  whether  or  not 
the  conduct  violates  CAT.  10  U.S.C.  893.  There  is  no  civilian  parallel  to  the  UCMJ 
provision.  Although  the  ABA  did  not  recommend  it.  Confess  might  consider  making 
it  a  crime  for  any  person  to  engage  in  “cruelty  and  maftreatment”  of  prisoners  out¬ 
side  the  United  States. 

There  has  been  much  debate — more  heat  than  light  in  many  instances — as  to  who 
is  entitled  to  the  protections  of  the  Geneva  Conventions.  Much  of  the  world  believes 
that  there  are  no  gaps  in  the  conventions  and  that  all  detainees  are  entitled  to  hu¬ 
mane  treatment  under  Common  Article  3  of  the  Conventions.  “Common  Article  3” 
provides  that  detainees  “shall  in  aU  circumstances  be  treated  humanely”  and  pro¬ 
hibits  the  following  acts  “at  any  time  and  in  any  place  whatsoever”:  “violence  to  life 
and  person,  in  particular  murder  of  all  kinds,  mutilation,  cruel  treatment  and  tor¬ 
ture, '  and  “outrages  upon  personal  dignity,  in  particular  humiliating  or  dem*ading 
treatment.”  Common  Article  3  also  provides  that  the  “wounded  and  sick  shall  be  coh 
lected  and  cared  for.”  Article  75  of  Additional  Protocol  I  protects  all  detainees  cap¬ 
tured  in  situations  of  either  international  or  internal  armed  conflict.  Although  the 
United  States  has  not  ratified  the  treaty  (nor  has  Afghanistan),  it  is  generally  ac¬ 
knowledged  that  relevant  sections  of  Protocol  I  constitute  either  binding  customary 
international  law  or  good  practice,  in  particular  the  minimum  safeguards  guaram- 
teed  by  Article  75(2).  See  Michael  J.  Matheson,  Remarks  on  the  United  States  Posi¬ 
tion  on  the  Relation  of  Customary  International  Law  to  the  1977  ^otocols  Addi¬ 
tional  to  the  1949  Geneva  Conventions,  reprinted  in  The  Sixth  Annual  American 
Red  Cross- Washington  College  of  Law  Conference  on  International  Humanitarian 
Law:  A  Workshop  on  Customary  International  Law  and  the  1977  Protocols  Addi¬ 
tional  to  the  1949  Geneva  Conventions,  2  AM.  U.  J.  INT'L  L.  &  POL'Y  415,  425- 
6  (1987).  Article  75  provides  that  "persons  who  are  in  the  power  of  a  Party  to  the 
conflict  and  who  do  not  benefit  finm  more  favourable  treatment  imder  the  Conven¬ 
tions”  “shall  be  treated  humanely  in  all  circumstances”  and  that  each  State  Party 
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“shall  respect  the  person,  honour,  convictions  and  religious  practices  of  all  such  per¬ 
sons.”  Paragraph  2  of  Article  75  prohibits,  “at  any  time  in  any  place  whatso¬ 
ever,  whether  committed  by  civilian  or  milita^  agents”:  “violence  to  the  life,  he^th, 
or  physical  or  mental  well-being  of  persons,  in  partictilar  .  .  ,  torture  of  all  kinds, 
whether  physical  or  mental,”  “corporal  punishment,”  and  “mutilation”;  “outrages 
upon  personal  dignity,  in  particular  humiliating  and  degrading  -treatment  .  .  and 
any  form  of  indecent  assault”;  and  “threats  to  commit  any  of  the  foregoing  acts.” 

The  U.S.  rejection  of  Additional  Protocol  I  was  explained  in  a  presidential  note 
to  the  Senate  as  follows:  “Protocol  I  .  .  ,  would  grant  combatant  status  to  irregular 
forces  even  if  they  do  not  satisfy  the  traditional  requirements  to  distinguish  them¬ 
selves  from  the  civilian  population  and  otherwise  comply  witfr  the  laws  of  war.  This 
would  endanger  civilians'  among  whom  terrorists  and  other  irregulars  attempt  to 
conceal  themselves.  These  problems  are  so  fundamental  in  character  that  they  can¬ 
not  be  remedied  through  reservations.  .  .  See  1977  U.S.T.  LEXIS  465.  It  is  time 
for  Congress  to  look  at  the  standards  set  by  and  relied  upon  by  other  civilized  na¬ 
tions  and  to  provide  that  the  United  States  will  abide  by  the  highest  standards  for 
treatment  of  prisoners. 

VI.  CONCLUSION  . 

In  this  testimony,  I  have  had  the  chance' to  address  use  of  military  commissions, 
detention  of  enemy  combatants  and  treatment  of  detainees  in  United  States  custody. 
I  urge  Congress  to  raise  its  voice  as  to  these  issues.  The  .executive  has  had  little 
congressional  guidance  in  its  efforts  to  deal  .with  terrorism.  Confess  shares  author¬ 
ity  with  the  executive  when  it  comes  to  wars  of  all  sorts,  and  it  is  time  for  Congress 
to  exercise  its  authority  in  cooperation  and  consultation  with  the  executive.  It  is  not 
easy  to  fight  any  war,  and  the  war  on  terror  poses  unique  challenges.  We  struggle 
to  arrive  at  appropriate  responses  to  the  challenges,  and  it  is  not  sxirprising  that 
we  may  make  missteps  or  falter  from  time  to  time,  Biit,  we  do  not  struggle  alone. 
Terrorism  has  stricken  Spain,  England  and  other-countries  in  addition  to  the  United 
States.  The  international  community  must  fight  the  battle  together,  and  the  United 
States  must  be  a  leader.  To  lead  effectively,  however,  we  need  to  show  the  power 
of  our  ideas  and  our  principles  as  well  as  the  power  of  our  guns.  We  do  this  best 
when  Congress  is  actively  involved  with  the  executive  setting  standards  for  the 
United  States  of  which  we  and  the  world  can  be  proud  and  hol<£ng  us  true  to  them. 

Thank  you.. 

STATEMENT  OF  JOHN  D.  HUTSON,  PRESIDENT  AND  DEAN, 
FRANKLIN  PIERCE  LAW  CENTER 

Mr.  Hutson.  Thank  you,  Mr.  Chairman.  Thank  you  for  the  op¬ 
portunity  to  address  the  committee.  I’ll  do  what  my  colleagues  have 
done  and  ask  that  my  written  statement  be  made  a  part  of  the 
record  and  try  to  bounce  oflF  what  has  already  been  said  by  col¬ 
leagues  here  in  this  panel  and  also  eeirlier  today  in  the  first  panel. 

I  think  we  have  a  serious  problem  and  you  have  the  opportunity 
to  fix  it  if  you  c£ire  to  take  it.  I  would  agree  that  it  is  incumbent 
upon  Congress  to  take  this  opportunity  in  its  oversight  capacity.  If 
there  is  one  thing  that’s  come  out  clearly  in  the  hearing  today,  the 
hearing  yesterday  and  in  the  lead  up  to  all  of  this,  it  is  confusion. 
I’d  go  back  to  the  word  that  you  used  at  the  very  beginning,  Mr. 
Chairman.  I  will  bet  that  if  you  ask  the  Attorney  General  of  the 
United  States  and  Secretary  Rumsfeld  and  Chairman  of  the  Joint 
Chiefs  and  the  judge  advocates  general  and  all  the  senior  people 
who  have  worked  on  this  issue  to  write  down  what  their  definition 
of  a  combatant  is,  what  they  think  the  niles  are  that  apply,  to 
whom  they  apply,  where  they  apply,  when  they  apply,  you  would 
come  up  with  as  many  different  answers  as  you  would  ask  the 
question.  If  those  people  can’t  write  it  down,  if  they  don’t  under¬ 
stand  it  clearly,  you  surely  can’t  expect  the  colonels  and  the  cap¬ 
tains  and  the  staff  sergeants  to  understand  that.  If  you  can’t  expect 
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the  staff  sergeants  to  understand  it,  you’re  going  to  have  the  kind 
of  problems  that  we  have  seen. 

Whatever  it  is  we  do,  it  has  to  be  foolproof.  We  have  to  keep  it 
simple.  We  are  talking  about  these  issues  in  terms  of  legal  niceties 
and  that’s  fine  for  law  school,  that’s  fine  for  seasoned  lawyers  to 
try  to  do;  it  doesn’t  work  on  the  battlefield.  The  other  thing  about 
the  legality  issues  here,  is  I  think  that  in  many  respects,  it  misses 
the  more  important  issues. 

I  like  to  think  of  the  United  States  as  being  above  the  law.  Above 
the  law  in  a  sense  that  the  law  provides  the  floor.  The  law  pro¬ 
vides,  and  we  are  in  the  basement  at  this  point  in  many  respects, 
but  the  law  provides  the  floor,  and  the  United  States  should  be 
above  that.  We  should  be  considering  these  things  not  so  much 
from  a  legal  point  of  view  as  from  a  moral  point  of  view,  a  diplo- 
rnatic  point  of  view,  what  is  right  militarily,  what  is  right  prac¬ 
tically,  what  makes  common  sense,  what  is  going  to  work  not  only 
in  this  war  but  in  the  next  war  and  the  war  after  that,  because 
right  now  we  are  looking  at  it  in  a  very  shortsighted  way.  We  are 
trjdng  to  deal  with  the  very  narrow  immediate  issue  and  not  doing 
that  ve^  well,  and  we  have  completely  lost  sight  of  what  is  over 
the  horizon.  I  think  that’s  why  the  JAGs  had  a  different  point  of 
view  than  the  political  appointees  because  the  policymakers  were 
looking  immediately,  the  JAGs  were  looking  over  the  horizon  and 
trying  to  figure  out  what  is  going  to  be  best  for  the  United  States, 
which  is  more  forward  deployed,  past,  frequent  and  future,  than  all 
other  countries  combined  in  terms  of  numbers  of  troops  deployed, 
numbers  of  deployments  and  locations  of  the  deployments. 

We  are  the  ones  who  are  running  the  risks  here.  It  protects  U.S. 
troops  now  and  in  the  future  for  us  to  come  to  some  sort  of  under¬ 
standing  about  what  the  rules  are  going  to  be.  Parsing  the  conven¬ 
tion  against  torture  and  the  Geneva  Conventions  and  your  points 
about  how  you  identify  the  Taliban  and  al  Qaeda  were  right  on  the 
mark.  Senator.  It  just  don’t  work.  It’s  absolutely  necessary  that  we 
straighten  this  out.  What  we  need  to  say  is  they  may  be  terrorists, 
they  may  be  eVildoers,  but  they  are  human  beings  and  we  are 
Americans  and  we  will  treat  them  with  the  dignity  and  respect 
that  Americans  should  always  treat  human  beings,  simply  by  vir¬ 
tue  of  their  humanity. 

Then  in  doing  that,  we  can  fix  the  military  commission  process. 
I  was  an  early  and  eirdent  and  vocal  supporter  of  military  commis¬ 
sions.  I  think  they  can  be  fixed.  We  can  fix  the  interrogation  policy, 
we  can  enact  the  Army  field  manual  so  that  it  applies  to  every  per¬ 
son,  every  place,  in  every  interrogation.  We  can  do  the  things  that 
are  necessary  for  history,  when  they  write  the  chapter,  treatment 
of  detainees  in  the  book  on  the  war  on  terrorism,  the  end  of  the 
chapter  will  be  better  than  the  beginning  of  the  chapter.  Thank 
you,  Mr.  Chairman.  I  look  forward  to  your  questions. 

[The  prepared  statement  of  Mr.  Hutson  follows;] 

Prepared  Statement  by  John  D.  Hutson 

When  historians  write  the  book  on  the  war  on  terrorism,  there  will  be  a  chapter 
entitled  “Treatment  of  Detainees.”  The  first  part  of  that  chapter  has  already  been 
written  and  it’s  not  pretty.  We  don’t  yet  know  how  that  chapter  will  end.  Fortu¬ 
nately,  we  have  the  opportimity — ^you  have  the  opportunity — to  write  that  en^ng. 
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At  first  blush,  the  issues  are  primarily  legal  in  nature.  Some  have  already  been 
litigated  and  decided  by  courts.  I  believe  that  while  the  issues  are  legal  in  the  first 
analysis,  there  are  other  ways  to  consider  them,  that  in  the  end,  are  even  more  pro¬ 
found — amoral,  diplomatic,  inilitary  and  practical  aspects  must  be  considered.  The 
legal  an^ysis  provides  the  floor,  but  the  United  States  should  strive  for  higher  aspi¬ 
rations. 

I  want  to  make  three  points  today.  The  first  is  to  call  for  a  limit  on  the  duration 
of  detention.  The  second  is  to  u^e  that  we  either  fix  military  commissions  or  use 
courts-martial  to  prosecute  detainees.  Finally,  that  we  enact  the  provisions  of  the 
Army  Field  Manum  relating  to  interrogation  into  law. 

We  have  a  very  difficult  problem  with  regard  to  the  duration  of  the  detention  of 
those  whom  we  have  captured  or  who  otherwise  have  been  turned  over  to  coalition 
forces.  As  has  been  often  noted,  this  war  won’t  end  soon,  and  we  may  not  even  know 
when  it’s  over.  It  likely  will  simply  peter  out  someday  and  the  end  will  be  marked 
only  by  the  passage  of  time.  This  uncertainty  is  exacerbated  by  the  nature  of  the 
enemy.  As  has  also  been  noted,  he  doesn’t  wear  a  uniform  and  isn’t  necessarily  part 
of  an  army  organized  in  a  familiar  manner.  He  is  half  civilian  and  half  milita^  smd 
moves  stealthily  between  those  two  worlds.  He  is  not  easy  to  identify.  The  flip  side 
of  this  confusion  is  that  true  civilians  can  also  be  easily  mistaken  for  enemy  combat¬ 
ants. 

This  conundrum  creates  problems  for  detention  policy.  I  believe  we  should  place 
a  reasonable  time  limit  on  the  duration  of  confinement  without  a  trial.  If  the  war 
lasts  5,  10,  or  20  years,  we  simply  can’t  confine  people  for  that  long  without  a  reso¬ 
lution  to  their  confinement,  especially  if  we  aren’t  absolutely  sure  of  their  status. 
We  haven’t  done  that  in  prior  wars,  and  we  mustn’t  do  it  now  in  this  war.  Through¬ 
out  history,  the  law  of  war  has  moved  inexorably  towards  a  higher  level  of  civility. 
We  can’t  be  the  Nation  to  take  a  step  backwards. 

At  the  end  of  that  reasonable  length  of  confinement,  if  they  have  not  been  pros¬ 
ecuted,  they  must  be  released  to  their  country  of  origin  absent  a  showing  by  the 

fovemment  that  their  continued  detention  is  imperative.  That  showing  could  be 
ased  on  their  continued  intelligence  value  or  because  of  demonstrated  threat  to  the 
security  of  the  United  States  or  our  allies. 

The  government  would  bear  a  heavy  burden.  It  would  have  to  meet  a  high  stand¬ 
ard.  A  burden  of  proof  such  as  beyond  a  reasonable  doubt  or,  perhaps,  by  clear  and 
convincing  evidence,  would  have  to  be  met.  That  standard  would  have  to  be 
achieved  by  articulable,  specific  evidence.  Conjecture,  opinion,  rumor,  or  over-cau¬ 
tion  would  not  suffice. 

I’m  not  sure  about  the  forum.  U.S.  District  Court  or  a  specifically  designated 
panel  of  jurists  would  work.  There  may  be  other  alternatives.  Whatever  the  dura¬ 
tion  of  confinement,  burden  of  proof,  admissibility  of  evidence  or  forum,  they  must 
all  be  reasonably  acceptable  to  the  international  community.  If  they  are  not,  history 
will  not  be  kind  to  us. 

Now,  turning  to  the  prosecutions  themselves.  I  was  an  early,  ardent,  and  vocal 
supporter  of  military  commissions  as  the  appropriate  forum,  I  still  believe  they  can 
be  feir,  legal,  and  generally  accepted  by  all  but  the  most  persistent  naysayers.  If 
done  properly,  they  are  historically  founded,  practical,  and  make  sense.  It  is  appro¬ 
priate  for  mfiitaiy  personnel  to  try  their  enemy  by  military  commissions. 

All  of  that  saicl,  although  I  don’t  necessarily  agree  with  it,  I  understamd  the  point 
of  view  of  the  critics  who  say  that  the  commission  process  is  now  so  flawed  and  ma¬ 
ligned  that  we  should  simply  start  over.  I  should  add,  not  quite  as  a  parenthetical, 
that  as  a  former  Navy  judge  advocate  for  28  years,  I  am  pleased  and  proud,  but 
not  surprised  by  the  strong  advocacy  of  detedled  military  defense  counsel  in  these 
cases.  These  are  not  popular  cases,  but  they  have  served  admirably. 

For  the  success  and  viability  of  commissions,  the  devil  is  in  the  details.  They 
aren’t  legal,  they  aren’t  appropriate,  and  they  aren’t  practical,  if  they  are  done 
badly.  They  have  to  be  accomplished  reasonably  promptly.  The  defense  counsel  must 
have  reasonable  access  to  their  clients.  Defense  counsel  must  be  able  to  confer  with 
their  clients  in  confidence.  There  must  be  a  just  review  process.  In  summary,  they 
must  be  fair  and  be  perceived  to  be  fair. 

The  Geneva  Conventions  require  that  military  commissions  approximate  the  same 
procedures  by  which  we  prosecute  our  own  troops.  That  implicates  the  courts-mar¬ 
tial  system  contained  in  the  Uniform  Code  of  Military  Justice  (UCMJ)  and  the  Main- 
ual  for  Courts-Martial. 

Consistent  is  a  virtue,  but  it  can  also  be  the  hobgoblin  of  small  minds.  We’re 
the  United  States  of  America.  If  we  decide  in  our  might  and  wisdom  that  we  need 
to  make  a  course  correction,  we  can  do  that.  Knowing  what  we  now  know,  perhaps 
we  might  decide  to  use  the  UCMJ  and  MCM  for  prosecuting  enemy  combatants.  It’s 
a  tried  and  true  system.  All  we  really  would  need  to  do  is  relax  the  rules  of  evidence  - 
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a  bit  to  accommodate  the  reality  of  battlefield  operations,  understanding  that  evi- 
dence  is  being  gathered  by  soldiers^  not  police  detectives. 

Finally  let  me  speak  briefly  about  interrogation  policy.  We  are  all  patriots  here. 
We  wouldn  t  be  here  if  we  weren’t.  I  don’t  mean  to  preach  but  some  of  these  things 
can  t  be  said  too  often.  I  like  to  think  of  America  as  being  above  the  law.  By  that 
I  mean  that  the  law  provides  a  floor  below  which  no  nation  may  descend.  But  the 
Umted  States  .  .  the  United  States  should  soar  above  that.  The  law  says  we  can’t 

torture  people.  The  law  says  we  can’t  treat  them  cruelly,  or  inhumanely,  or  degrade 
them.  ® 

I  say  they  may  be  terrorists,  they  may  be  evil,  but  they  are  human  beings  and 
we  re  Americans  and  we  should  treat  them  with  the  dignity  and  respect  that  Ameri¬ 
cans  should  always  treat  all  human  beings  by  virtue  of  their  humanity.  I  urge  you 
to  put  the  Aiyuv  Field  Manual  into  law  for  all  U.S.  agencies. 

I  understand  and  appreciate  the  need  for  the  enemy  to  not  know  the  limits  of  in¬ 
terrogation  techiuques.  On  the  other  hand,  and  more  importantly,  Americans  and 
the  community  of  nations  must  have  confidence  that  we.  won’t  abuse  people  in  our 
custody  no  matter  what  their  status. 

Our  greatest  strength  as  a  nation  is  not  our  military  might,  awesome  as  it  is;  it’s 
not  our  strong  economy,  natural  resources  or  even  our  historic  individual  spirit.  Our 
greatest  steength  is  the  rightness  of  our  cause.  For  generations,  Americans  have 
stood  tall  for  the  Rifle  of  Law  and  in  support  of  hiunan  rights.  That’s  our  strength; 
that  s  why  other  civilized  nations  look  to  us  for  leadership  and  then  follow  that  lead. 
If  we  lose  that,  we  will  have  lost  our  greatest  weapon. 

On  the  other  hand,  the  enemy’s  only  weapon  is  terrorism.  The  true  object  of  that 
weapon  isnt  so  much  human  life  or  undermining  our  will  to  resist,  as  much  as  it 
to  make  us  more  like  them.  We  must  resist  that  at  all  costs.  If  we  let 
that  happen  we  will  have  lost  the  war.  We  will  have  lost  our  National  identity.  We 
must  not  take  that  fateful  step  down  the  slippery  slope  from  the  high  road  to  the 
low  road. 

The  Army  ^eld  Manual  stands  as  a  bulwark  against  that  temptation.  By  enacting 
into  law  the  interrogation  techniques  foimd  in  the  current  Army  Field  Manual  for 
all  U.S.  interrogators,  we  will  take  a  huge  step  in  the  right  direction.  It  won’t  make 
us  weaker,  it  will  confirm  our  power  for  all  to  see  and  protect  U.S.  troops  now  and 
in  the  future. 

As  I  stated  early  in  this  testimony,  the  important  issues  are  legal,  to  be  sure.  But 
they  are  more  than  that.  They  have  profound  moral,  diplomatic,  military,  and  prac¬ 
tical  implications.  How  we  are  viewed  by  history  and  the  community  of  nations,  how 
we  feel  about  ourselves,  and  how  history  treats  us  may  in  large  part  be  determined 
by  what  you  do,  or  don’t  do,  now. 

In  summary,  I  urge  you  to  place  a  reasonable  limit  on  the  duration  of  detention 
for  enemy  combatants  absent  a  specie  showing  for  the  need  for  continued  confine¬ 
ment.  I  urge  you  to  either  fix  the  Military  Commission  process  or  ensure  cases  are 
referred  to  the  equivalent  of  courts-martial.  Finally,  I  urge  you  to  enact  the  Army 
Field  Manual  for  all  interrogations,  regardless  of  location,  the  interrogator,  or  who 
is  being  interrogated. 

Senator  Graham.  Excellent,  each  of  you.  Thank  you  very  much. 
Now,  I  know  why  I  didn’t  get  a  more  definite  answer  to  the  ques¬ 
tion  would  statutory  definitions  have  a  preferred  position  in  the 
court  than  the  current  situation.  Because  there  is  a  political  compo¬ 
nent  to  this.  Mr.  Barr,  I  know  that  every  executive  branch  legal  ad¬ 
visor  and  every  representative  of  the  executive  branch  is  very  cau¬ 
tious  about  ceding  authority,  particularly  when  it  comes  to  matters 
of  war,  and  I  don’t  think  anyone  up  here  wants  to  micromanage 
this  war.  But  it  is  unique  and  it  has  taken  us  to  a  place  far  beyond 
six  saboteurs  in  World  War  II. 

I  have  to  completely  buy  into  the  idea  that  enemy  combatant  sta¬ 
tus  with  an  indeterminate  amount  of  time  is  a  legally  correct  posi¬ 
tion,  and  will  enhance  our  national  security.  The  problem  I  have 
is  that  the  enemy  combatant  status  that  we  are  currently  using  is 
in  court,  being  challenged,  with  a  never-ending  process  ahead.  But 
it  goes  back  to  what  you  smd,  Mr.  Hutson.  We’ll  be  stronger  if  we 
are  together,  and  I  do  believe  there  is  a  willingness  of  Congress 
and  I  may  be  wrong,  it  may  fall  apart,  for  all  of  us  to  come  together 
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working  with  the  executive  branch  to  define  enemy  combatant  sta¬ 
tus  in  the  most  flexible  way  possible,  but  give  it  a  congressional 


blessing. 

Mr.  Barr,  do  you  believe  that  if  we  did  that  we  would  be  stronger 
legally  and  be  more  united  as  a  country? 

Mr.  Barr.  In  general,  when  Congress  supports  executive  power 
and  they’re  acting  together,  that  does  strengthen  the  hand  of  the 
Government,  obviously,  but  as  I  said  earlier  the  definition  of  mili¬ 
tary  combatant  is  not  the  issue.  The  thing  that  s  going^  to  cause 
problems  is  the  extension  of  habeas  corpus  to  foreign  prisoners  of 
war.  I  believe  American  citizens  should  be  treated  differently  and 
I  believe  that  they  do  have  the  right  of  habeas  corpus. 

Senator  Graham.  Statutorily  could  we  address  that  problem  and 


fix  it? 

Mr.  Barr.  Yes.  That’ s  what  Scalia  was  talking  about. 

Senator  Graham.  That’s  what  he’s  yelling  at  us  to  do. 

Mr.  Barr.  The  first  time  in  history.  Under  British  habeas  corpus, 
the  idea  of  using  a  writ  of  habeas  corpus  for  a  foreign  prisoner  of 
war  was  an  absurdity,  and  it  was  never  recognized.  But  the  Su¬ 
preme  Court  here  said  well,  this  statute  sort  of  makes  us  do  it. 
That’s  an  area  that  I  think  should  be  addressed. 

The  second  issue  that’s  going  to  cause  difficulty  no  matter  how 
these  definitions  are  made  is  whether  or  not  the  court  is  going  to 
say  for  the  first  time  in  history  that  a  foreign  person  outside  the 
United  States  who  has  no  connection  with  the  United  States  other 
than  they  are  confronted  by  our  troops,  has  due  process  rights. 
That  is  contrary  to  the  existing  law  and  if  they  go  that  far,  then 
no  matter  how  we  define  these  terms  it’s  going  to  mean  judges  su¬ 
pervising  this  thing.  Now  the  fact  that  one  district  court  judge 
doesn’t  like  the  definition  of  military  combatant,  to  me  is  irrele¬ 
vant.  There  are  so  many  district  court  judges  now  you  can  get  any¬ 
one  to  say  anything.  I  think  the  D.C.  Circuit  is  going  to  rule  on 
that,  and  I  think  it  will  be  straightened  out. 

Senator  GRAHAM.  The  bottom  line,  the  habeas  route,  we  are 
going  into  a  situation  where  courts  will  have  a  great  say  about  how 
to  fight  this  war.  Scalia  is  saying  we  are  ill  equipped  to  do  that, 
would  you  please  get  involved  and  help  us.  Congress?  That’s  what 
this  is  all  about.  The  invitation  is  out  there  to  the  administration. 
I  hope  they  will  take  us  up  on  it  because  I  believe,  as  Senator 
McCeiin  has  stated,  that  we  have  an  affirmative  duty  to  do  so. 

Now,  when  it  comes  to  military  tribunals,  clearly  everybody  in 
the  panel  has  bought  off  on  this.  Critics  of  military  tribunals  have 
their  right  to  be  critical,  but  there  is  a  rich  legal  history  that  the 
military  tribunal  system  works  and  is  an  acceptable  manner  of  de¬ 
livering  justice.  Do  you  believe  that  if  the  military  tribunal  system 
were  codified,  it  would  be  an  advantageous  position  for  that  system 
in  our  current  Federal  court  system? 

Mr.  Barr.  First,  I  believe  military  commissions  as  opposed  to 
court-martials  are  common  law  courts  that  exist  because  they  are 
supposed  to  be  adaptive  to  the  exigencies  of  the  circumstance. 
That’s  why  I  think  inherently  they  have  to  be  flexible  tools.  So  I 
would  be  concerned  about  anything  that  tries  to  lock  in  a  particular 
set  of  rules. 
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Could  I  give  one  example?  After  a  war,  after  we  have  won,  it  may 
be  one  thing  to  show  classified  information  or  provide  for  a  right 
to  confront  all  of  the  evidence  against  you,  because  we’ve  won  the 
war.  We  don’t  care  if  Speer  finds  out  something  about  our  military, 
plans.  But  right  now  we  are  in  the  middle  of  this  confrontation, 
and  allowing  people  to  see  classified  information  is  something  we 
shouldn’t  accept. 

Senator  Graham.  ^1  due  respect,  we  have  a  military  legal  sys¬ 
tem,  the  UCMJ,  which  is  statutory,  and  we  have  the  Manual  for 
Courts-Martial  which  is  the  implementing  directive  of  the  executive 
branch. 

We  deal  with  classified  information  in  court  martial  proceedings 
all  the  time.  I  don’t  think  that’s  a  problem  because  no  one  here 
wants  to  use  the  military  tribunal  commission  system  to  hurt  the 
Nation’s  security. 

All  I’m  suggesting  is  that  the  current  attacks  on  the  mihtary 
commission  that  are  now  in  court  are  never  ending.  One  way  to 
bring  closure  would  be  to  give  a  statutory  blessing  to  the  concept, 
tweak  it  a  bit.  My  question  again  is  would  that  help  in  terms  of 
the  status  of  the  military  commission  legally  with  Congress  getting 
involved? 

Mr.  Barr.  Well,  I  think  you  might  be  in  a  situation  where  judges 
might  accept  it  more.  But  I  don’t  think  the  executive  would,  unless 
it  allowed  the  discretion  to  adapt  proceedings  to  specific  cir¬ 
cumstances. 

Again,  the  court  martial  system  that  we  have  applies  to  Amer¬ 
ican  troops,  people  that  are  part  of  our  political  community,  and  I 
have  no  problem  with  those  procedures.  But  providing  all  the  same 
protections  to  a  member  of  a  hostile  force  during  the  confrontation, 
it’s  just - 

Senator  Graham.  I’ll  take  another  stab  at  this.  I  understand 
what  you’re  saying.  But  the  current  system  is  going  to  be  in  htiga- 
tion  for  a  while  to  come;  General  Hemingway  gave  a  best  case  sce¬ 
nario.  I  think  we’re  going.  to  be  months  or  years  before  we  get  this 
thing  figured  out  about  enemy  combatant  status.  We’re  going  to 
have  a  lot  of  judges  speaking  about  what  they  like  and  don’t  likp 
about  militeiry  tribunals. 

I’d  like  to  close  that  down,  come  up  with  a  system  that  is  not  a 
threat  to  the  country,  is  not  a  Feder^  court  system,  is  not  UCMJ, 
but  a  hybrid  that  de^s  with  realities  of  the  war  on  terrorism.  But 
it’s  codified,  that  will  be  more  deferred  to  by  the  courts  and  we’ll 
have  two  branchs  of  government,  as  you  said.  That’s  my  goal. 

I’m  going  to  now  turn  it  over  to  Senator  Nelson,  but  you  have 
been  very  helpful.  The  idea.  I’ll  put  this  on  the  record,  I  have 
crossed  the  Rubicon  in  this  regard.  I  do  not  believe  it  is  responsible 
for  this  country,  legally  or  politically,  for  Congress  to  sit  this  out. 
If  we  can  come  up  with  congression^  involvement  that  makes  it 
stronger,  not  weaker,  that  allows  us  to  get  good  intelligence,  it  al¬ 
lows  us  to  detain  people  who  deserve  to  be  detained  for  an  indeter¬ 
minate  period  of  time,  and  allows  people  to  be  prosecuted  in  a  way 
where  it  will  stick. 

The  way  to  have  that  legal  breakthrough  occur  soon  rather  than 
later  is  for  Congress  to  get  involved. 

Senator  McCain. 
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Senator  McCain.  I  thank  you,  Mr.  Chairman.  Very  briefly  and 
I  appreciate  you  allowing  me  just  to  comment.  Mr.  Barr  and  Mr. 
Saltzburg,  Mr.  Hutson  has  suggested  that  the  Army  field  manual 
apply  to  all  detainees,  is  that  correct? 

Mr.  Hutson.  Yes,  it  is. 

Senator  McCain.  Do  you  agree  with  that,  Mr.  Saltzburg? 

Mr.  Saltzburg.  I  think  so. 

Senator  McCain.  How  about  you,  Mr.  Bair? 

Mr.  Barr.  I  agree  that  we  are  hound  to  treat  all  detainees  hu¬ 
manely. 

Senator  McCain.  Please,  Mr.  Barr - 

Mr.  Barr.  Which  as  I  understand - 

Senator  McCain.  If  you  say  you  don’t  want  to  answer  the  ques¬ 
tion,  that’s  fine. 

Mr.  Barr.  No,  that’s  not  what  I’m  saying. 

Senator  McCain.  The  question  is,  should  the  Army  field  manual 
apply  to  all  detainees  or  not? 

Mr.  Barr.  Well,  no,  the  Army  field  manual  applies  to  people  that 
are  covered  by  the — given  the  privileges  of  the  Third  Geneva  Con¬ 
vention,  no.  To  the  extent  that  it  says  that  all  detainees  should  be 
treated  humanely,  even  if  they’re  not  covered  by  the  Third  Conven¬ 
tion,  I  agree  with  that  too. 

Senator  McCain.  Because  you  feel  that  part  of  the  Constitution 
has  become  irrelevant  as  far  as  Congress  is  concerned  is  not  some¬ 
thing  that  I  agree  with.  It  still  says  make  rules  concerning  cap¬ 
tures  on  land  and  water.  Until  we  amend  the  Constitution  because 
of  its  irrelevancy,  I  will  use  that  as  a  reason  for  Congressional  in¬ 
volvement. 

I  guess  my  only  other  question,  Mr.  Hutson,  you  were  one  of  the 
uniformed  JAGs  at  the  time  that  the  initial  set  of  rules  were  for¬ 
mulated,  isn’t  that  correct,  which  were  later  rescinded? 

Mr.  Hutson.  No,  sir.  I  retired  in  2000.  I  preceded  that. 

Senator  McCain.  It  was  my  understanding  that  the  uniformed 
JAGs  disagreed  as,  I  think,  Mr.  Ssiltzburg  mentioned  in  his  open¬ 
ing  comments.  All  the  uniformed  people  disagreed  with  the  civilian 
policy  that  was  articulated,  that  was  put  into  effect,  is  that  correct, 
do  you  know? 

Mr.  Hutson.  I  can’t  say  that  all  of  the  imiformed  people  did,  but 
I  ^ow  that  there  was  a  great  deal  of  disagreement  between  the 
two  groups  indeed.  In  fact,  the  uniformed  people  were  struggling 
to  find  avenues  to  vent  their  disagreements. 

Senator  McCain.  I  thank  you.  Mr.  Saltzburg,  it’s  a  small  point, 
but  many  of  our  American  soldiers  in  Afghanistan  that  were  fight¬ 
ing  there  were  not  wearing  a  uniform.  So  according  to  at  least 
some  interpretation  of  the  treatment  of  these  prisoners  because 
they  were  not  wearing  a  uniform  then  therefore  they  are  not  eligi¬ 
ble  for  the  Geneva  Conventions.  So  I  just  say  that  as  an  aside. 

I,  like  you,  am  very  concerned  about  the  next  conflict  in  which 
American  fighting  men  and  women  may  become  captive.  Right 
now,  I  think  it  would  be  difficult  for  us  to  assert  as  we  did  vocifer¬ 
ously — and  by  the  way,  Mr.  Barr,  we  are  still  at  war  in  Korea, 
there  was  a  cease-fire,  but  we  are  still  at  war. 

Mr.  Barr.  Cease-fire  means  you’re  not  still  at  war. 

Senator  McCain.  Yes,  we  are,  in  a  state  of  war. 
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Mr.  Barr.  But  I  disagree  with  you  that  we  have  soldiers  in  our 
military  fighting  out  of  uniform  in  Afghanistan. 

Senator  McCain.  You  disagree  we  have  soldiers  fighting  out  of 
uniform  in  Afghanistan. 

Mr.  Barr.  I  think  there  may  be  intelhgence  operatives  who  are 
operating  who  are  not  wearing  military  xmiforms,  yes. 

Senator  McCain.  That’s  Special  Forces.  Wrong  again.  I’m  sony. 
Well,  anyway.  But  I  guess  my  point  is  that  without  the  kinds  of 
behavior  that  you  articulate,  Mr.  Saltzburg,  I’m  afraid  that  it 
would  give  our  enemies  some  excuses  which  they  may  or  may  not 
have  had  anyway  to  mistreat  our  American  fighting  men  and 
women  when  they  fall  prey  to  them. 

^ain,  we  are  still  in  a  war  in  Korea,  it’s  a  cease-fire.  If  we  are 
going  to  use  that  criteria,  then  I  think  many  of  our  detainees  would 
die  of  old  age.  I  thank  you,  Mr.  Chairman. 

Senator  Ben  Nelson.  Thank  you,  Mr.  Chairman.  Admiral 
Hutson,  I  think  you  probably  heard  the  distinction  between  how  we 
might  deal  with  prisoners  or  detainees  in  Iraq  and  those  that  are 
taken  just  in  the  general  war  on  terrorism. 

In  tiying  to  deal  with  status  and  treatment,  the  question  of  dura¬ 
tion  of  detention  is  significant.  Obviously,  I  think  we  must  deal 
with  that.  Is  there  any  clarification  that  you  might  be  able  to  pro¬ 
vide  for  us  on  that? 

Mr.  Hutson.  I’m  not  sure  I  can  clarify  it.  I  would  urge  Congress 
and  the  administration  to  consider  putting  a  termination  on  the 
duration  of  detention  for  most  of  the  prisoners.  I  think  that  it’s  just 
not  possible  for  the  United  States  to  hold  people,  and  we  are  not 
talking  about  Speer  or  Hess  particularly,  we  are  talking  about 
chauffeurs  and  people  like  that,  indefinitely. 

The  war  on  terrorism  is  going  to  go  on,  as  we  have  all  agreed, 
and  we  all  understand,  for  a  long  time.  At  some  point,  it’s  just 
going  to  sort  of  peter  out  and  will  end  by  the  passage  of  time. 
There  is  going  to  be  no  surrender  on  the  deck  of  the  U.S.S.  Mis¬ 
souri  in  the  war  on  terrorism. 

So  that  I  think  we  have  to  decide  how  long  we  can  reasonably 
detain  people,  if  no  charges  have  been  brought.  We  have  not  pros¬ 
ecuted  them.  We  are  just  holding  on  to  them  until  the  end  of  the 
war  as  Senator  McCain  points  out.  I  think  you  have  to  have  em  out. 
I  think  that  the  administration  has  to  be  able  to  demonstrate  that 
the  continued  detention  of  a  particular  individual  is  necessary  be¬ 
cause  of  the  great  intelligence  value  that  they  may  continue  to 
have  or  because  they  continued  to  be  a  threat  to  the  United  States 
or  to  our  allies. 

But  that  determination  has  to  meet  some  sort  of  standard.  I 
think  that  there  are  a  munber  of  ways  you  could  do  it,  emd  the  tri¬ 
bunal  would  certainly  be  one.  A  specially  designated  panel  of 
judges.  But  there  woxild  have  to  be  a  standard.  There  would  have 
to  be  evidence.  It  couldn’t  just  be  conjecture,  rumor,  innuendo,  or 
over  caution. 

Senator  Ben  Nelson.  But  there  is  some  value  in  detaining  these 
individuals  for  some  significant  period  of  time  if  they  represent  a 
particular  threat,  if  by  releasing  them  they  go  back  to  do  battle 
against  us  or  to  do  further  harm,  or  if  they  represent  a  fundamen- 


238 


tally  important  part  of  our  intelligence  gathering  operation  as  an 
important  source  for  intelligence  information. 

Mr.  Hutson.  I  couldn’t  agree  more.  Senator,  that  it  would  be  in¬ 
cumbent  upon  us  to  continue  to  detain  for  as  long  as  necessary  peo¬ 
ple  that  fit  into  those  categories  that  you  enumerate.  But  that  for 
a  large  number  of  people,  I  think  I  understood  the  testimony  ear- 
her  today  to  be  that  the  annual  review  boards  had  released  four 
people.  We  have  13,000  detainees  involved  around  the  world  right 
now. 

We  can’t  just  hold  them  until  25  years  from  now  we  say,  oh  yes, 
remember  the  war  on  terrorism,  I  guess  it’s  over. 

Senator  Ben  Nelson.  What  would  you  do  with  those  detainees 
if  their  country  of  citizenship  doesn’t  want  them  back?  What  do  we 
do  there? 

Mr.  Hutson.  Good  question. 

Senator  Ben  Nelson.  I  thank  you  very  much  for  your  enlighten¬ 
ment.  I  think  you’re  helping  us  go  down  the  road  to  progress  here, 
and  we  appreciate  it  very  much. 

Senator  Graham.  I  want  to  thank  you  all.  I  just  want  to  wrap 
this  up  quickly.  The  current  legal  environment  we  have  is  we  eire 
on  appeal  now,  I  think  the  Court  of  Appeals,  regarding  the  military 
tribunal  system,  that  is  correct? 

Mr.  Barr.  Yes,  Senator,  Hamdi,  which  was  a  chauffeur. 

Senator  G-RAHAM.  You  were  right  about  Hess.  We  didn’t  pros¬ 
ecute  him  imtil  after  the  war.  But  I  think  this  is  a  different  war. 
I  think  it  is  very  important  that  this  country  send  a  signal  to  all 
wannabe  terrorists,  you  are  either  going  to  get  killed,  or  you  are 
going  to  get  captured,  and  be  held  accountable. 

The  quicker  we  get  on  with  holding  people  accountable,  I  think 
the  safer  we’ll  be.  Mr.  Barr,  worst  case  scenario,  or  best  case  sce¬ 
nario,  how  long  do  you  think  it  will  take  the  current  legal  situation 
to  resolve  itself  regarding  prosecution? 

Mr.  Barr.  I  think  probably  within  a  year  we  will  be  able  to  com¬ 
plete  the  first  prosecution.  If  I  could.  Senator,  that  last  line  of  ques¬ 
tioning  from  Senator  Nelson,  as  you  recognize  in  your  opening 
statement,  there  are  two  different  issues  here. 

One  issue  is  detaining  someone,  not  punishing  them,  but  just  de¬ 
taining  them.  The  other  issue  is  trying  those  people  that  we  want 
to  try  before  a  commission  for  war  crimes. 

I  agree  with  what  you  said  about  let’s  get  on  with  that.  But  on 
the  issue  of  detention,  we  shouldn’t  act  as  if  there  is  not  a  process 
in  place.  For  the  first  time  in  history,  we  are  permitting  adversary 
proceedings,  legal  representatives,  a  preponderance  of  the  evidence 
standard  for  these  people  to  have  their  day  in  court  to  be  held. 
TTiat’s  never  been  done  before  and  that’s  a  recognition  of  the  kind 
of  war  we  are  fighting. 

Senator  GRAHAM.  I’ll  be  honest  with  you.  I  don’t  have  a  desire 
to  fundamentally  change  things.  I  just  want  to  get  a  statutory 
blessing  to  it,  tweak  it  to  make  sure  it  does  pass  scrutiny.  There 
will  be  some  people  who  are  not  subject  to  prosecution  for  different 
reasons.  Maybe  you  don’t  want  to  go  through  the  exposure  of  a 
trial,  maybe  it’s  not  exactly  the  venue  for  them.  They  should  be 
kept  for  a  long  time,  Mr.  Hutson,  because  this  war  will  go  on  for 
a  long  time. 
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But  the  due  process  involved  is  the  check  and  balance.  An  enemy 
combatant  leg^ly  can  be  held,  I  think,  for  an  indeterminate  period. 
Now,  that  decision  has  to  be  made  in  accordance  with  who  we  are 
as  a  people,  and  it  has  to  be  made  in  light  of  the  fact  that  we  are 
a  rule  of  law  nation. 

I  stand  very  firmly  with  the  idea  that  holding  enemy  combatants 
for  a  long  period  of  time  is  in  this  Nation’s  national  self-interest. 
I  just  hope  we  can  make  the  process  more  acceptable  to  our  legal 
system  and  abroad.  What  about  you,  Mr.  Saltzbirrg? 

Mr.  Saltzburg.  I  actually  think  that  if  you  enacted  legislation, 
you  would  moot  the  Hamdi  case. 

Senator  Graham.  I  totally  agree - 

Mr.  Saltzburg.  Otherwise,  I  think  it’s  fmrly  likely  that  the  Su¬ 
preme  Court  woidd  grant  review.  I  meem,  one  of  the  things  we 
should  not  lose  sight  of  is  that  Hamdi  was  closely  divided  with  a 
plurality  plus  two,  the  author  of  the  plurality  opinion  has  resigned 
or  announced  her  resignation  from  the  Court.  We’ll  go  through  a 
replacement  process.  We  know  the  Chief  Justice  is  ill.  We  don’t 
know  what  will  happen.  He  was  part  of  the  plurality. 

So  that  if  you  ask  what  the  end  result  will  be,  even  after  a  year 
is  up,  I  agree  with  Attorney  General  Barr,  a  year  may  be  a  good 
estimate.  Sometimes  the  Supreme  Court  gives  us  less  certainty 
after  it  decides  than  before,  which  is  part  of  the  problem.  I  think 
Hamdi’s  an  example. 

I’d  just  like  to  say  one  other  thing  if  I  could.  That  is.  Senator 
Graham,  you  mentioned  the  third  part  of  what  we  are  really  after 
here,  the  hearts  emd  minds. 

Senator  Graham.  That’s  very  importemt. 

Mr.  Saltzburg.  I  would  really  urge  the  subcommittee  and  I’d 
urge  the  committee  not  to  treat  the  decision  about  what  processes 
are  due  and  so  on  solely  based  on  how  the  United  States  looks  at 
this  right  now. 

We  are  not  in  this  alone.  What  happened  a  week  ago  in  London 
reminds  us  that  this  al  Qaeda  threat,  this  terrorist  threat,  is  not 
just  against  us,  we  are  just  the  biggest  target.  It’s  against  every¬ 
thing  we  stand  for,  and  everything  that  western  democracies  be¬ 
lieve  in.  I  think  this  picks  up  Senator  Nelson’s  question,  it’s  a  very 
serious  matter  of  saying  if  we  are  going  to  release  somebody, 
where? 

I  mean,  the  world  has  to  look  at  this  together;  we  need  to  know 
what  our  allies  think  about  how  long  somebody  should  be  detained, 
because  they  don’t  want  us  to  be  releasing  these  people.  Then  if 
we’re  going  to  release  them,  how?  How  is  it  to  be  done?  I  think 
some  input  from  alHes  who  are  just  as  concerned  as  this  country 
is,  and  they  have  reason  to  be,  would  actually  benefit  our  thinking. 

I  don’t  think,  by  the  way,  you’d  find  them  less  supportive.  I  think 
you’d  find  that  the  shared  concerns  you’ve  heard  today  are  shared 
not  just  within  our  borders  but  they  are  shared  around  the  world. 

I  think  we  haven’t  reached  out  enough. 

That’s  been  part  of  our  problem.  That  we,  in  winning  the  hearts 
and  minds,  we  have  to  win  the  heeuls  and  minds  of  the  American 
people  and  persuade  them  that  we’re  true  to  our  own  values.  Be¬ 
cause  of  some  of  the  mistakes  that  have  been  made,  because  of  Abu 
Ghraib,  we  have  to  do  a  better  job  of  convincing  the  world — that 
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the  standards  that  Dean  Hutson  said — ^that  we  are  still  committed 
to  the  highest  standards,  and  that  we  are  still  the  leader. 

I  think  some  contributions  from  some  other  coimtries  that  share 
problems  with  us  about  how  we  ought  to  go  would  probably  not  be 
a  bad  thing  for  this  committee  to  really  consider. 

Senator  GRAHAM.  That’s  very  well  said.  If  you  could  get  the  exec¬ 
utive,  legislative,  and  judicial  branches  signing  off  on  what  is  going 
on  at  Guantanamo  Bay,  and  making  it  a  very  good  place  to  detain 
people,  to  keep  them  off  the  battlefield,  a  place  to  get  good  intel¬ 
ligence,  be  aggressive,  a  place  to  prosecute  the  worst  of  the  bunch, 
I  think  we  are  safer.  I  think  it  does  change  world  opinion  of  that. 

What  is  your  belief,  Mr.  Hutson,  about  how  long  it  will  be  before 
we  get  legal  answers  to  these  questions? 

Mr.  Hutson.  Predicting  judicial  speed  is  very  dangerous.  That’s 
almost  as  bad  as  predicting  what  the  jury’s  going  to  do.  But  I  think 
that  a  year  or  2,  probably,  depending  on  what  the  Supreme  Court 
does  or  doesn’t  do. 

Senator  Graham.  Well,  I  will  be  working  as  diligently  as  I  can 
with  other  members  of  the  committee  to  come  up  with  some  statu¬ 
tory  definitions  that  meet,  I  think,  most  of  your  goals,  Mr.  Barr. 
We  may  have  a  philosophical  difference  about  how  to  do  this,  but 
your  concerns  are  legitimate.  We  need  not  have  statutes  that  lock 
us  down.  We  need  to  have  statutes  that  free  us  up,  and  let  us  real¬ 
ly  get  on  with  fighting  this  war  in  the  most  effective  way. 

I  think  Guantanamo  Ba/s  potential  is  not  being  reached  from  a 
national  security  perspective.  I  think  we  could  do  more  with  the 
place  if  we  had  more  buy  into  it.  I  really  do  worry,  gentlemen, 
about  this  war  being  managed  by  a  series  of  legal  decisions  from 
different  venues  that  will  create  stagnation  and  create  image  prob¬ 
lems  and  the  Court  is  not  equipped  to  do  this.  I  think  they  are  tell¬ 
ing  us  that. 

Some  judges  will  take  us  up  on  it,  Mr.  Barr,  they  will  certainly 
take  us  up  on  it.  If  we  are  going  to  fight  this  war  the  way  we  need 
to  fight  it,  the  more  elected  official  involvement,  the  better,  and 
God  bless.  Thank  you  for  coming.  We  will  be  back  with  each  of  you 
about  how  to  do  this.  Thanks  very  much. 

[Questions  for  the  record  with  answers  supplied  follow:] 

Questions  Submitted  by  Senator  John  McCain 

DETAINEE  HEARINGS 

1.  Senator  McCain.  Mr.  Dell’Orto,  Admiral  McGarrah,  and  General  Hemingway, 
I  understand  that,  of  520  individuals  at  Guantanamo  (Gitmo),  just  12  have  been 
deemed  suitable  for  military  commissions.  I  understand  that  we  have  the  legal  right 
to  detain  the  rest  of  them  until  the  end  of  hostilities,  but  since  there  is  no  foresee¬ 
able  end  to  the  war  on  terrorism,  what  is  the  plan  for  those  not  receiving  a  hearing 
before  the  military  commission? 

Mr.  Dell’Orto,  Admiral  McGarrah,  and  General  Hemingway.  Although  we  an¬ 
ticipate  that  a  significant  number  of  enemy  combatants  held  at  Guantanamo  wUl 
face  trial  by  mihtary  commission,  many  will  not.  Among  those  who  may  not  be  tried 
by  a  military  commission  are  individuals  who  are  either  providing  actionable  intel¬ 
ligence  through  interrogations,  or  are  stiU  considered  a  threat  to  U.S.  forces  on  the 
battlefield.  Some  of  them  may  not  have  committed  law  of  war  violations  or  other 
crimes.  These  individuals  will  be  held  until  the  end  of  the  conflict  or  until  they  are 
determined  no  longer  to  be  a  threat  to  U.S.  forces  by  the  Designated  Civilian  Offi¬ 
cial,  acting  on  a  recommendation  firom  an  Administrative  Review  Board  (ARB). 
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The  ARBs  were  established  in  order  to  review  the  case  of  every  detainee  annuaUy. 
The  ARB  assesses  whether  an  enemy  combatant  should  be  released,  transferred,  or 
further  detained. , 

Dunng  the  review  j  each  eligible  enemy  combatant  is  given  the  opportunity  to  apr 
pear  in  person  before  an  ARB  of  three  military  officers  and  provide  information  to 
support  his  release.  The  enemy  combatant  is  provided  with  a  military  officer  to  as¬ 
sist  him.  In  ad^tion  to  information  provided  by  the  enemy  combatant,  the  ARB  con¬ 
siders  written  information  from  the  family  and  national  government  of  the  enemy 
combatant  and  information  provided  by  DOD  and  other  U.S.  Government  agencies. 
Based  on  all  of  the  information  provided,  the  ARB  makes  a  recommendation  to  re¬ 
lease,  transfer,  or  continue  to  detain  the  individual. 

^e  process  to  release  a  detainee  is  completed  only  after  the  U.S.  Grovemment  re¬ 
ceives  appropriate  assurances  that  the  receiving  government  will  not  torture  the  de¬ 
tainee  and  will  continue  to  treat  the  detainee  humanely,  consistent  with  the  coun¬ 
try's  international  legal  obligations. 

As  of  March  2006,  267  detainees  have  been  released  or  transferred  to  their  home 
countries:  187  have  been  released,  and  80  have  been  transferred  to  the  control  of 
other  governments  (Denmark,  Pakistan,  Morocco,  PVance,  Russia,  Saudi  Arabia, 
Spain,  Sweden,  United  Kingdom,  Kuwait,  Australia,  and  Belgium).  In  regard  to 
Iraqi  and  Afghan  nationals,  we  are  working  with  other  U.S.  (k)vemment  agencies 
to  help  Iraqi  and  Afghan  authorities  assume  responsibiHty  for  detention  operations 
in  their  countries. 


DETAINEE  APPEALS 

2.  Senator  McCain.  Mr.  DeirOrto,  Admiral  McGarrah,  and  General  Hemingway, 
under  Department  of  Defense  (DOD)  rules  for  military  commissions,  defendants  will 
lack  an  independent  appeal — ^they  can  appeal  up  the  chain  of  command  within  DOD 
but  not  to  U.S.  Federal  courts  or  to  the  U.S.  Court  of  Appeals  for  the  Armed  Forces 
(a  civilian  court  independent  of  the  executive  branch  that  handles  appeals  from  the 
courts  martial).  Could  you  explain  the  rationale  behind  this  decision?  Why  not  per¬ 
mit  an  appeal  to  the  U.S.  Court  of  Appeals  for  the  Armed  Forces?  Please  explain 
your  answer  fully. 

Mr.  Dell’Orto,  Admiral  McGarrah,  and  General  Hemingway.  The  Review  Panel 
process  provides  for  m  independent  review  of  the  decisions  of  the  Military  Commis¬ 
sion.  By  design  and  implementation,  the  Review  Panel  is  composed  of  senior  jurists 
with  impeccable  credentials  and  judicial  experience.  The  current  group  of  panel 
members  was  specifically  chosen  for  their  proven  track  record  of  making  difficult  de¬ 
cisions  on  unique  and  difficult  questions  of  law — ^the  very  kinds  of  questions  that 
they  will  face  when  deciding  Commission  questions  involving  the  interplay  of  the 
law  of  war,  military  law,  and  applicable  international  law  . 

Under  the  Detainee  Treatment  Act,  the  United  States  Court  of  Appeals  for  the 
Distoct  of  Columbia  Circuit  has  jurisdiction  to  determine  the  validity  of  any  final 
decision  of  a  Military  Commission.  Review  is  required  in  capital  cases  and  cases  in 
which  the  defendant  is  sentenced  to  a  term  of  imprisonment  of  10  years  or  more; 
in  all  other  cases,  review  is  at  the  discretion  of  the  Court.  The  jurisdiction  of  the 
Court  is  limited  to  the  consideration  of  (i)  whether  the  final  decision  was  consistent 
with  the  standards  and  procedures  specified  in  the  Military  Commission  Order  No.l, 
and  (ii)  to  the  extent  the  Constitution  and  laws  of  the  United  States  are  applicable, 
whether  the  use  of  such  standards  and  procedures  to  reach  the  final  decision  was 
consistent  with  the  Constitution  and  laws  of  the  United  States. 

The  Court  of  Appeals  for  the  Armed  Forces  is  an  Article  I  appellate  court  with 
jurisdiction  limited  to  certain  courts-martial  cases  with  significant  sentences.  See 
Clinton  v.  Goldsmith,  526  U.S.  529,  540  (1999),  Expanding  the  Court  of  Appeals  for 
the  Armed  Forces'  jurisdiction  to  include  military  commissions  would  blur  important 
distinctions  between  courts-martial  and  military  commissions. 

The  independence  of  military  commissions  and  courts-martial  is  protected  pri¬ 
marily  by  Article  37,  UCMJ,  10  U.S.C.  Sec.  837,  which  prohibits  unlawful  command 
influence  with  respect  to  courts-martial  and  other  tribunals,  such  as  military  com¬ 
missions.  Violations  of  Article  37,  UCMJ,  are  punishable  under  Article  98,  10  U.S.C. 
Sec.  898,  by  up  to  5  years  of  confinement  and  a  dishonorable  discharge.  See  Weiss 
V.  United  States,  510  U.S.  163  (1994). 

The  military  commission  process  was  established  by  the  President  pursuant  to  the 
authority  granted  to  him  under  the  Constitution  and  the  Authorization  for  Use  of 
Military  Force,  Public  Law  107-40,  115  Stat.  224.  The  decision  on  who  is  subject 
to  trial  by  commission,  the  rules  that  govern  the  commissions,  and  the  procedures 
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for  review  of  commission  decisions  eire  an  executive  branch  function  performed  pTir* 
Buant  to  this  authority^ 


UNIFORM  CODE  OF  MILITARY  JUSTICE 

3.  Senator  McCain.  Mr.  DeU’Orto,  Admiral  McGarrah,  and  General  Hemingway, 
the  Pentagon  made  a  decision  to  start  from  scratch  and  develop  an  entirely  new  sys- 
tern  of  military  commissions,  one  that  has  run  afoul  of  the  U.S.  court  system.  One 
effect  of  this  has  been  that  we  have  yet  to  bring  even  one  terrorist  to  trial,  nearly 
4  years  after  September  11.  AVould  it  not  be  simpler,  easier,  and  better  to  use  the 
Uniform  Code  of  Mlitary  Justice  (UCMJ)? 

Mr.  Dell’Orto,  Admiral  McGarrah,  and  General  Hemingway.  On  November  13, 
2001,  the  President  directed  the  establishment  of  military  commissions  to  conduct 
criminal  trials  of  those  suspected  of  having  committed  war  crimes.  It  would  not  be 
simpler,  easier,  or  better  to  use  the  court-martial  process  authorized  by  the  HCMJ. 
Rather,  as  the  President  directed,  military  commissions,  as  recognized  by  the 
UCMJ,  provide  the  appropriate  forum  for  the  disposition  of  the  allegations  of  war 
crimes  committed  by  enemy  combatants  arising  frum  the  Global  War  on  Terrorism. 
There  are  many  provisions  of  the  UCMJ  applicable  to  courts-martial  that  would  be 
inappropriate  or  unacceptable  to  apply  in  military  commission  trials  of  detainees  at 
Guantanamo  Bay,  Cuba,  including,  but  not  limited  to,  the  speedy  trial  provision  (Ar¬ 
ticle  10),  ^e  criminal  rights  warning  requirements  (Article  31(b),  the  extensive  pre¬ 
trial  investigation  hearing  process  (Article  32),  equal  opportunity  to  obtmn  wit¬ 
nesses  and  evidence  regardless  of  any  pertinent  security  classifications  (Article  46), 
and  extensive  post-trial  review  and  appeal  procedures  (Articles  59—76), 

Addition^ly,  many  UCMJ  provisions  have  been  interpreted  by  mlitary  and  Fed¬ 
eral  courts  to  apply,  with  some  exceptions,  the  full  range  of  protections  afforded  per¬ 
sons  under  the  Constitution  of  the  United  States.  Such  U.S.  Constitutional  safe¬ 
guards  should  not  be  extended  to  the  trials  of  enemy  alien  combatants  for  violations 
of  the  law  of  war. 

Finally,  the  UCMJ  (Article  36)  provides  for  the  use  of  rules  of  evidence  m  courts- 
martial  that,  so  far  as  the  President  determines  practicable,  apply  the  principles  of 
law  and  rules  of  evidence  generally  used  in  criminal  trials  in  United  States  district 
courts.  Courts-martial  use  Military  Rules  of  Evidence  that  Eire  modeled  after  the 
Feder^  Rules  of  Evidence.  Both  of  these  sets  of  evidentiary  rules  would  have  to  be 
modified  significantly  for  use  in  military  commissions.  For  example,  these  rules  do 
not  permit  the  admission  of  hearsay  evidence,  unless  an  exception  to  the  hearsay 
rule  exists.  Therefore,  they  do  not  address  adequately  the  unique  challenges  pre¬ 
sented  by  a  battlefield  environment  that  is  fundamentally  different  from  the  tradi¬ 
tional  law  enforcement  rubric  applicable  during  peacetime  in  the  United  States. 

Throughout  American  military  history,  heairsay  evidence  has  been  admissible  in 
military  commissions.  In  the  Seminole  Weit,  heairsay  evidence  was  admitted  in  rmli- 
tary  commissions  to  try  British  subjects  for  inciting  amd  aiding  the  Creek  Indians 
in  warring  against  the  United  States.  See  Louis  Fisher,  Congressional  Research 
Service,  Military  Tribunals:  HistoricEil  Patterns  and  Lessons,  8—11  (2004). 

During  the  Civil  War,  a  military  commission  admitted  hearsay  evidence  in  the 
trial  of  Captain  Henry  Wirz  for  the  atrocities  committed  against  Union  prisoners  of 
war  at  the.  Andersonville  prison.  Lewis  Laska  &  James  Smith,  ‘‘Hell  and  the  DeviU: 
Andersonville  and  the  Trial  of  Captsdn  Henry  Wirz,  C.S.A.,  1865,  68  MIL.  L.  Rev. 
77,  118  &  n.l28  (1975)  (e.g.,  a  witness  who  did  not  observe  an  alleged  murder  was 
permitted  to  testify  that  he  heard  another  individual  identify  Captain  Win  as  the 
gunman). 

During  World  War  II,  hearsay  evidence  was  admitted  in  the  military  commission, 
that  tried  Japanese  General  Yamashita  for  war  crimes  committed  while  defending 
the  Philippine  Islands.  See  In  re  Yamashita,  327  U.S.  1,  18— 19  (1946).  Similarly, 
the  military  commission  that  tried  Japanese  (General  Homma  for  war  crimes  related 
to  the  infamous  Bataan  Death  MEircn  considered  hesirsay  evidence.  Major  William 
H.  Parks,  Command  Responsibility  for  War  Crimes,  62  Mil.  L.  Rev.  1,  75  (1973); 
In  re  Homma,  327  U.S.  759,  760-61  &  n.l  (1946). 

Internationally,  it  is  well  settled  in  the  International  Criminal  Tribunals  for  the 
Former  Yugoslavia  Eind  Rwsmda  (ICTY/ICTR)  that  hearsay  evidence  is  admissible. 
Rules  89(c)  and  89(d)  of  the  ICTY  Rules  of  Procedure  and  Evidence  (RPE),  read  to¬ 
gether,  provide  guidelines  for  admissibility  of  evidence  based  on  relevance  and 
probativeness,  subject  to  exclusion  to  ensure  a  fair  trial.  The  ICTR  has  adopted 
similar  provisions.  See  ICTR  RPE  89  and  92. 

In  addition,  the  rules  of  evidence  in  courts-martial  do  not  currently  provide  for 
the  consideration  of  classified  evidence  by  the  finder  of  fact  unless  the  defendant 
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is  also  provided  access  to  that  classified  evidence..  See  the  Classified  Information 
Procedures  Act,  18  U.S.C.  Appendix  III,  §§  1~16,  and  Military  Rule  of  Evidence  505. 
These  procedures  work  well  when  the  defendant  already  has  a  security  clearance, 
which  has  historically  been  true  in  criminal  prosecutions  concerning  classified  infor¬ 
mation.  However,  the  procedures  used  in  Article  III  courts. and  courts-martial  are 
problematic  when  the  defendant  does  not  have  a  security  clearance  md  does  not 
qualify  for  one  under  security  clearance  procedures.  Disclosure  of  classified  informa¬ 
tion  concerning  sensitive  intelligence  sources  and  methods  or  military  operational 
procedures  would  compromise  that  classified  information  and  potentially  endanger 
the  lives  of  members  of  the  U.S.  Armed  Forces  engaged  in  the  global  war  on  ter¬ 
rorism.  Trial  before  the  conclusion  of  hostilities  creates  security  concerns  not 
present  in  prosecutions  after  the  end  of  a  conflict. 

4,  Senator  McGain.  Mr.  DeirOrto,  Admiral  McGarrah,  and  General  Hemingway, 
we  have  a  world  class  system  of  military  justice,  one  that  is  adapted  for  dealing 
with  classified  information,  for  trials  that  do  not  take  place  in  the  bright  lights  of 
the  media.  Precisely  what  is  it  about  that  system  that  makes  it  unusable  here?  . 
Please  explain  your  answer  fully. 

Mr.  Dell'Orto,  Admiral  McGarrah,  and  General  Hemingway.  The  rules  of  evi¬ 
dence  in  courts-martial  do  not  currently  provide  for  the  consideration  of  classified 
evidence  by  the  finder  of  fact  unless  the  defendant  is  also  provided,  access  to  that 
classified  evidence.  See  the  Classified  Information  Procedures  Act,  18  U.S:C.  Appem. 
dix  III,  §§1—16,.  and  Military  Rule  of  Evidence  505.  These  procedures  work  well 
when  the  defendant  already  has  a  security  clearance,  which  has  historically  been 
true  in  criminal  prosecutions”' concerning  classified  information.  However,  the  proce¬ 
dures  used  in  Article  III  courts  and  courts-martial  are  problematic  when  the  defend? 
ant  does  not  have  a  security  clearance  and  does  not  qualify' for  one  under  security 
clearance  procedures.  Disclosure  of  classified,  information  concerning  sensitive  intel¬ 
ligence  sources  and  methods  or  military  operational  procedures  would  compromise 
that  classified  information  and  potentially  endanger  the  lives  of  members  of  the 
U.S.  Armed  Forces  engaged  in  the  global  war  on  terrorism.  Trial  before  the  conclu¬ 
sion  of  hostilities  creates  security  concerns  not  present  in  prosecutions  after  the  end 
of  a  conflict. 


APPLICATION  OF  GENEVA  CONVENTIONS 

5.  Senator  McCain.  Mr.  Dell’Orto,  Admiral  McGarrah,  General  Hemingway,  and 
Mr.  Hutson,  what  would  have  been  different  at  the  Gitmo  detention  facility  had  ^c- 
retary  Powell's  position  prevailed — i.e.,  had  the  administration  applied  the  Geneva 
Conventions  to  all  detainees  captured  in  Afghanistan  (as.  weVe  done  in  all  past 
wars),  but  then,  in  accordance  with  Geneva,  denied  the  special  privileges  of  prisoner 
of  war  (POW)  status  to  the  al  Qaeda  prisoners.  Under  Geneva,  we  still  could  have 
detained  and  interrogated  the  prisoners  for  the  duration  of  the  war  against  al 
Qaeda.  What  did  we  really  gain  by  choosing  not  to  apply  the  (Geneva  Conventions? 
Please  explain  your  answer  fiilly; 

Mr.  Dell'Orto,  Admiral  McGarrah,  and  General  Hemingway.  What  was  gained 
was  a  determination  consistent  with  the  law  of  war  and  applicable  international  law 
that  provided  the  legally  correct  firamework  for  the  detention  and  interrogation  of 
enemy  combatants  detained  in  the.  global  war  on  terrorism.  Since  September  11^ 
2001,  the  United  States  and  its  coalition  partners  have  been  engaged,  in  a  war 
against  al  Qaeda,  the  Taliban,  and  their  affiliates  and  supporters.  There  is  no  ques¬ 
tion  that  under  the  law  of  war,  the  United  States  has  the  authority  to  detain  per¬ 
sons  who  have  engaged  in  vmlawfiil  belligerence  until  the  cessation  of  hostilities. 
The  detention  policy  of  the  U.S.  Government,  including  the  responsibilities  of  the 
Department  of  Defense,  was  set  forth  in  the  President’s  Military  Order  of  November 
13,  2001  enclosed  at  TAB  A. 

The  Department  of  Defense  is  complying  with  the  guidance  issued  by  the  Presi¬ 
dent  in  his  February  7,  2002,  memorandum. 
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President  Issues  Military  Ortfcr 


Pr^idert  O»>n0e  W.  8ush 


Page  I  of  5 


OfTce  d  tfw  Press  Secretafy 
Hc^etTiber  15,  2l^0t 


President  Issues  RAilltary  Order 

Detention^  Treiitfnsm,  and  Trial  of  Certam  NorvOtizens  in  the  W»  Against  Tenorism 

By  the  authority  vested  in  me  as  Presidentand  as  Commander  in  Chief  of  the  Armed  Forces  of^e  United  States  by  the 
Constitution  and  the  taws  ol  the  United  States  of  America.  Coding  the  Authorization  for  Use  of  MiSta^  Force  Joint  Resolution 
(PuWic  Law  107-40, 1 1.5  Stai  224)  and  sections  821  and  836  of  tftte  10,  Urrited  States  Code,  ft  is  hereby  ordered  as  follows: 

Section  1.  Fimfings. 

(a)  International  terrorists,  includfng  membess  c4  al  Qakia,  have  carried  out  attadcs  ot  United  States  diplon^tic  and  mlitary 
personnel  and  facilities  abroad  and  on  citizens  property  wfthht  the  IRifted  S^tas  on  a  scale  that  has  created  a  state  ol  armed 
conflict  that  requaes  the  use  of  tiie  United  States  Amied  Forces, 

(b)  In  light  of  grave  ^48  of  t^rorisn  and  threats  of  terrorism,  indut&rg  tf^  tem^tst  aftacf^  on  September  1 1 , 2001 .  on  ttte 
headquarter  of  the  United  States  Ctepartonent  of  Defense  in  the  national  capital  r^bn,  the  WorW  Trade  Center  id  New  York, 
end  on  civilian  aircraft  such  as  in  Penn^fvania,  1  pioctaimed  a  nation^  ©n^gericy  on  September  14, 2001  ^oc,  7483, 
Declaration  of  NaUonal  Emergency  by  R^on  of  Certain  T^rorlst  Attacks). 

(c)  Indtviduais  acting  ahme  and  in  concert  involvsd  bi  intemaflonaJ  tarorism  possess  iKrth  the  capabiSty  and  the  intentkm  to 
undertake  fieiher  terrori^  attacks  against  the  United  States  tfbt,  if  not  detected  and  prevented,  will  causa  deattts,  mass 
injuries,  and  massive  destruction  of  property,  and  may  place  at  ri^  the  cwiltnuity  of  *e  operations  o#  the  Urtited  States 
Goveniitir^. 

(d)  The  abiffty  erf  the  IMifed  States  to  protect  the  United  Slates  Etod  its  citiz^,  and  to  help  its  allies  and  ether  cooperating  nations 
protect  ihcnr  natkms  and  their  citizens,  from  further  lerrorist  attacks  d^>^ids  in  significant  part  upon  uskig  the  United  States 
Mned  Forces  to  Identify  terrorists  and  Ihose  who  support  toem,  to  ctisrupt  th^  ac^vlties.  and  to  eliminate  toeir  ability  to  conduct 
or  support  such  attacks. 

(e)  To  protect  the  Untied  Steles  and  Its  citizens,  and  for  the  ettectiw  conduct  of  mi^ary  operations  and  prevention  of  terroifst 
attacks,  it  is  necessary  lor  individuals  subject  to  tNs  <^der  pursitent  to  section  2  hereof  to  be  deteirted,  when  trted.  to  be  tried 
for  vid^ons  ol  the  tews  of  war  and  other  aftoikteble  laws  by  mSrtary  tribunate. 

(0  Given  the  danger  to  the  ssfe^  of  the  United  States  and  the  nature  of  totemational  terrorism,  and  to  the  exterri  provided  by  and 
under  this  order.  I  find  constetent  with  secticb  8^  of  titte  1 0.  t.toited  States  Code,  that  It  is  not  practicable  to  ^>pty  in  miBtary 
oommisdons  urtoer  this  order  the  principles  of  tew  and  the  ftftes  of  evtderKte  generally  reco^lzed  in  the  trial  of  criminal  cases  in 
the  United  Stet^  district  courts. 

(g)  Hairing  futiy  considered  toe  magnitude  of  the  polenHal  deaths,  trtjuries.  and  property  (tosttuction  that  would  result  from 
potentteJ  acts  of  terrorism  ag^st  the  United  Stetes.  and  the  probabili^  that  sudi  acts  will  cncur,  I  have  determtoed  that  an 
extraorc&naiy  emer^ncy  exists  lor  national  defense  purposes,  that  this  emergent:^  constitutes  an  urgent  and  compelling  govem- 
m^t  toteresl,  and  that  issuance  of  tttis  order  is  necessary  to  m^  the  ornergency. 


Sec.  2.  O^nteon  arto  Policy 

(a)  The  term  "torSvtduai  sut^ect  to  this  order'  shall  mean  any  IrtoKiduai  who  is  not  a  Vnit&i  States  citizen  wilh  respect  to  wftom  l 
determine  from  time  to  time  In  writing  that 

(1)  toere  te  reason  to  befieve  that  such  int^idu^.  at  the  relevanit 

ttoies, 


(0  is  or  was  a  member  of  toe  organization  known  as  ai  Qaida: 
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PO  has  in,  aided  or  abetted,  ot  conspired  to  ccvnmit, 

acts  of  intemationai  terrorism^  or  acts  in  preparatk«  ih^for, 
that  have  cwsed^  threaten  to  cause,  or  have  as  their  aim  to 
cause,  injury  to  or  adverse  effects  on  the  United  States,  its 
citizens,  nattena!  security,  loragn  pa^,  orecoixmty;  or 
(Bl)  has  knowingly  hadwed  one  or  more  inrSviduals  described  in 
subparagraphs  (i)  <3r  (II)  of  subsection  2(a)(1)  of  ^is  order 
and 

(2)  it  Is  in  the  interest  of  the  United  Stales  toat  such  incDvtouaJ 
te  subject  to  this  order. 

Ij))  it  is  the  pol^  of  the  United  States  that  the  Secretary  of  Defense  shsdl  take  alt  rrec^sary  rneasunes  to  ensure  that  any 
individual  subject  to  this  order  Is  detuned  In  accordance  with  sectlqn  3,  and.  If  %e  mdMduai  is  to  be  tried,  that  such  intfividuai  Is  . 
tried  only  In  accordance  wth  section  4. 

(c)  It  is  further  toe  poHcy  ol  the  United  Stales  that  any  indMdual  sub^Kd  to  this  order  who  is  not  already  under  the  contrerf  oi  the 
Secreta/y  of  Defense  but  who  is  under  the  control  of  arry  otoar  offfcer  or  agent  of  the  Un^  Slates  or  any  State  ^alf,  upon 
deKvery  of  a  copy  of  such  written  determirtation  to  such  ofticer  or  agent,  tortowith  be  placed  mder  toe  control  of  the  Secretarv  of 
Defense. 

Sec.  3.  Oeiemion  Aulhortty  of  the  Seaetary  of  Defertse,  Any  Individual  subject  to  this  order  shall  be - 

(a)  detained  at  an  appropriate  loca^on  desigrtatsd  the  Secretary  of  ffefmie©  oiiteide  or  vtrithin  the  Ltoited  States; 

(b)  treated  humanely,  without  any  adverse  distinct  based  on  race,  cotor,  rdtgton,  gender,  birto,  wealth,  or  any  simitar  criteria; 

(c)  afforded  adequate  food,  drinking  water,  shatter,  clothing,  and  mer^cs^  treating 

(d)  aiiowed  toe  freo  exercise  of  religion  consistent  with  toe  requrrOTtonts  of  siwh  detention;  and 

(e)  detained  to  accordance  with  such  ott»r  conditJorts  as  toe  S^retary  of  Defense  may  prescribe. 

Sec.  4,  Authority  of  the  Secretary  of  Deferrse  Regercflng  Tnats  of  Individuals  Subject  to  thfe  Order. 

(a)  Any  ^Mduaf  subject  to  this  oitfer  dtoJI,  when  tried,  be  tried  by  mStary  eommte^n  tor  any  anC  afl  offense  triabte  by  m^ary 
commissjon  toal  »jch  todividual  is  alleged  to  have  commitied,  and  may  be  ^nmlshed  in  accordwce  wih  toe  peaces  provided 
under  appl^ble  law,  inducing  ISe  Intorlsonment  or  cteato, 

(b)  M  a  rrslitaiy  function  and  In  of  the  ttocfings  to  secti^  1,  tnctodtog  subsection  (f)  toeraof.  toe  ^cretery  rrf  Oetenee  shaB 

issue  such  orders  and  regubtiOTs,  inclutfing  orders  for  the  ap^totinenl  of  one  or  mc»e  mliHary  comrrasskwis,  as  mav  be 
rtecessary  to  cany  out  subsection  (a)  of  this  section. 

Orders  and  regulations  issued  under  subsection  (b)  of  this  section  itoa«  toclode.  but  ncri  be  limited  to,  rules  for  the  conduct  of 
toe  proceedings  of  military  cammtesions.  toclurSng  pretrial,  trial,  and  post^rial  procedures,  modes  of  proof,  issuance  of  process, 
and  quaWications  of  aitomeys,  which  shall  at  a  mtoimum  pf<^rkte  for  -  r 

(1)  military  cofnmfesionslosft  at  ai^ttoie  and  ^  place,  coostot! 

writh  such  guidance  regarding  time  and  place  as  the  Secretary  ot 
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Oetense  may  prcMde; 

<2)  a  lull  and  fair  trial,  with  the  miliary  commis^n  sitting  as 
ttie  friers  of  botti  tact  and  law; 

(3)  ewlmission  ol  such  evidence  as  would,  in  the  opiniwi  of  the 
prosldtng  officer  ot  the  rrttfiary  oommlssion  (or  Instead,  R  airy  ottier 
member  of  the  corrmission  so  requests  dX  the  time  the  preskSng  officer 
renders  that  opinion^  the  opinion  c3  the  commissbn  rendered  at  tf»t 
lime  by  a  majority  of  the  commissionj,  have  probative  vatue  1o  a 
reasonable  person; 

{4}  in  a  manner  rasr^istent  with  the  prr^ctiofi  of  rntormation 
classified  or  ctassRI^Ia  under  ExecoUve  Order  1^58  of  April  17, 

1995,  as  amended*  or  any  successor  Exsculiv®  Order,  protected  by 
statute  or  aite  from  unauthorized  (Ssciosure,  or  otherwise  protected 
by  lav/,  (A)  the  hancBIng  of,  admis^n  into  ewdence  oi,  and  access  to 
maieriafs  and  infonnabon,  and  (B)  me  conduct,  dosurs  of,  and  acc«s 
Id  proceedings; 

(5)  conduct  of  the  pros^uticxi  by  one  or  mare  attorneys  by 

th©  Secretery  ot  Defense  and  conduct  of  the  defense  by  attorneys  for 
the  individual  subfact  to  tha  order; 

(6)  conviction  only  upon  me  concurrence  of  two-fHrds  of  the  members 
of  the  commlsson  present  at  the  time  of  the  vote,  a  majority  being 
present; 

(7)  sentencing  only  upon  the  conc^rdnce  of  twO'thirds  of  ihs  members 
the  comnrvssion  present  at  the  time  of  the  v(Ae,  &  majority  being 

present;  and 

(8)  submission  of  Ute  record  of  the  trial,  indudirtg  any  conviction 

or  sentence,  for  review  and  final  decision  by  me  or  by  the  Secndtary 

oi  Defense  if  so  designated  by  me  for  that  purpose. 

Sec.  5.  Obligation  of  Oth^  Agencies  to  Assist  me  Secretary  ot  Defense, 
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^  ^  ^afi,  to  toe  maaiman  eMem  perm^  by  jaw,  pmx^  to  ^ 

Secrelafy  ot  Oef^^  such  asoist^ce  as  he  may  reqv^st  to  imptefnent  tN® 

Sec.  e.  AdditiCtoai  Auihorilws  of  the  Sectary  of  Defense. 

?c  in  1^  of  toe  fint^  to  secBon  1 ,  toe  Secretary  of  Defense  shaB  issue  such  (hOwb  and  fraulations 

as  may  he  r>ecess^  tocany  out  any  of  toe  prc^ictos  of  tois  order.  ^ 

Defense  may  perform  ary  <A  his  functions  or  and  may  exeicise  any  of  the  powers  provided  to  him 
under  toJS  order  (other  than  under  section  4fc)(8}  hereof)  in  accordance  seetkm  1 73<d)  crftffie  to.  United  Stat^  Coda, 

Sec.  7,  Retation^lp  to  Otoer  Law  and  Forums. 

(a)  Nothtog  to  this  order  shall  t>e  constfued  to¬ 
ll}  au^todze  toe  disclosure  of  state  secrets  to  any  ^^rs^  not 
Otfwin^  authorized  to  have  access  to  them; 

(Z)  ItoUt  toe  autoorty  d  toe  Presfeert  as  Commander  to  Chief  Cff  toe 


Armed  Fon^  or  the  pown-  of  toe  Prs^ktont  to  giant  reprtov^  and 
pardon^' or 


(S)  6mlt  toe  lawful  authority  of  toe  Secretary  of  Defense,  any 
miaary  commandter,  or  any  other  officer  or  agent  of  toe  Uitoed  Statra 
or  of  any  St^  to  detain  or  try  any  person  who  is  not  an  todhrido?ri 
sut^  10  tola  Older. 

(b)  tVito  respect  to  any  individu^  sutifect  to  tois  order  ~ 

(1)  mStary  trtounals  stall  have  eaictusive  juriscic&jn  with  rasf^ct 
to  offenses  ty  the  Indivlduaf:  and 


(2)  the  individual  shaK  not  be  privileged  to  seek  ®iy  remedy  or 
malnlato  any  proceedtog,  eSreety  or  todtoemy.  or  to  have  any  swto 


remedy  or  proceeding  sought  on  toe  todMduaTs  behalf*  to  (i)  any 
court  of  the  United  States,  or  any  Stale  thereof,  (8)  any  court  ot 
any  foreign  nation,  or  (HI)  any  Intema&wwJ  tribunal. 


(c)  This  b  not  Interred  to  araJ  Ases  nrrt  cr^te  any  r^M  benefit,  <w  pih^^,  ^ibstantw  ^  cn^edural  enfomeat^  at  tow 
a^tosttoe  Unifed  States,  te  d^tortments,  ager^^.T^^ernffies^s 


(d)  For  purposes  of  tois  or dar,  the  term  ‘State*  toctodes  ar^  &ate,  distrtot.  teirhory,  or  possession  of  toe  Uf«ted  Sates, 

^  ajhoritv-  to  rSrscf  the  Secretary  ot  Oelense,  at  any  time  h^eaher.  to  transfer  to  a  govemmental  authortfv  control 

authority  to  prosecute  any  todwtouat  for  whom  control  is  trstosfem&d. 
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Sec.  B,  Pubilcahon. 

This  ordor  shall  be  published  to  tha  Federal  Register. 
GEORGE  W,  BUSH 
THE  WHITE  HOUSE. 

November  13, 2001. 
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Mr.  Hutson.  Much  of  any  answer  is  speculative  but  one  thing  is  certain:  We 
would  have  maintained  the  heretofore  uninterrupted  adherence  to  the  Geneva  Coi^ 
ventions  by  the  United  States  since  their  inception  in  1949.  We  also  be  m  a  much 
better  position  in  the  future  to  encourage  other  nations  to  do  so  when  they  may 
have  preferred  to  ignore  them,  or  at  least  to  complain  when  they  don  t  comply. 

I  speciilate  that  the  con^sion  that  erupted  in  Afghanistan  and  Iraq  about  the  ap¬ 
plicability  of  the  Geneva  would  not  have  occurred.  Misguidedly,  we  parsed  who  was 
covered  and  who  as  not  and  decreed  that  all  terrorists  were  not  covered.  Then  the 
war  in  Iraq  morphed  into  a  war  against  terror;  a  fortiori,  the  enemy  were  terrorists 
and  not  protected.  At  that  point,  the  consequences  became  virtually  inevitable. 


SCOPE  OF  ARMY  FIELD  MANUAL  34-52 

6.  Senator  McCain,  Mr.  Barr,  in  the  hearing  before  the  Senate  Armed  Services 
Committee  on  July  13,  2005,  General  Craddock  asserted  that  the  following  interro¬ 
gation  techniques  are  approved  in  the  Army  Field  Manual  on  Interrogation  34-52, 
under  the  approach  called  “Ego  Down  and  Futility” : 

-  forcing  a  man  to  wear  a  woman’s  bra  and  placing  underwear  on  his  head; 

-  tying  a  leash  to  the  subject  and  leading  him  around  the  room,  forcing  him 

to  pei&rm  dog  tricks;  .  ,  .  i. 

-  standing  naked  for  several  minutes  with  female  interrogators  present; 

and 

-  pouring  water  over  their  heads. 

Is  it  your  opinion  that  the  field  manual  authorizes  or  in  some  way  allows  these 
examples  to  be  used  during  interrogations  by  Defense  Department  personnel?  If  it 
does,  or  implies  that  these  techniques  are  okay,  should  the  manual  be  changed? 
Please  fuUy  explain  your  answer.  ,  a 

Mr.  Barr.  As  to  whether  the  specific  techniques  cited  are  approved  by  the  Army 
Field  Manual,  I  defer  to  military  authorities  to  interpret  their  own  guidelines. 

I  would  advise  against  changing  the  Manual  to  address  specific  techniques.  The 
Manual  should  set  forth  general  principles  which  should  be  apphed  prudentially  in 
given  circumstances.  It  should  not  seek  to  become  a  comprehensive  code  cast  in 
minute  detail.  . 

While  some  techniques  may  never  be  justifiable,  other  particular  techniques  might 
be  inappropriate  in  most  circumstances,  while  justifiable  in  another.  For  example, 
in  the  case  of  a  uniformed  enemy,  conducting  war  in  accordance  with  the  rules  of 
war  and  held  as  a  prisoner  of  war,  I  would  think  the  scope  of  appropriate  coercive 
interrogation  should  be  quite  narrow.  Things  may  be  different  ii  our  forces  capture 
a  terrorist — someone  engaged  in  violating  the  rules  of  war  by  concealing  himself 
among  innocent  civilians  for  the  very  purpose  of  slaughtering  innocent  civilians 
through  surprise  attacks.  In  such  a  case,  if  a  military  commander  has  reason  to 
think  that  he  can  extract  crucial  information  and  save  innocent  fives  by  using  an 
interrogation  technique  that  involves  neither  significant  pain  nor  iiyury,  there  may 
be  more  room  for  leeway. 

More  concretely,  for  example,  if  we  captured  Zarqawi’s  chief  of  operations  and 
found  that  he  had  a  particular  horror  of  donning  woman’s  lingerie  (to  use  the  tech¬ 
nique  mentioned  in  your  question),  would  it  realfy  be  immoral  or  improper  to  exploit 
that  fear  if  it  meant  saving  fives?  In  this  r^ard,  the  term  “degrading  is  not  self¬ 
defining.  It  can  mean  different  things  in  different  contexts.  There  are  some  things 
that  a  teacher  might  do  to  a  pupil,  or  a  boss  to  a  secretary,  or  a  policeman  to  a 
suspect,  or  a  fraternity  brother  to  a  pledge,  that  we  would  consider  “degrading” — 
perhaps  even  just  calling  a  name;  perhaps  something  demeaning  or  very  embar¬ 
rassing.  And  yet  the  same  treatment  might  not  be  troublesome  when  employed  on 
the  battlefield  against  a  terrorist  captive.  In  judging  what  constitutes  degrading 
treatment  of  terrorists  captives  under  interrogation,  it  seems  to  me  we  should  not 
£mply  the  same  standard  we  would  apply  to  interactions  in  the  classroom,  the  office, 
the  precinct  station,  or  the  frat  house. 


interrogation  techniques 

7.  Senator  McCain.  General  Romig,  Admiral  McPherson,  General  Sandkuhler, 
General  Rives,  and  Mr.  Hutson,  the  investigation  by  lieutenant  General  Randall  M. 
Schmidt,  USA  and  Brigadier  General  John  T.  Furlow,  USA,  into  the  FBI’s  allega¬ 
tions  of  detainee  abuse  at  the  Gitmo  detention  facility  substantiated  several  interro¬ 
gation  techniques.  Does  the  Army  Field  Manual  34-62  peraiit  the  following  interro¬ 
gation  techniques  which  were  substantiated  by  the  investigating  General  Officers  to 
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have  been  used  as  mte^ogation  techniques  at  Gitmo.  Please  answer  yes  or  no  If 
longer  answers  are  required,  please  provide  additional  responses: 

doctrine  is  defined  as  fundamental  principles  by  which 
Wiv  ^  1°/  ther^f  guide  their  actions  in  sup^rt  of  natiLal  ob- 

Manuals,  such  as  FM  34-52,  contain  doctrine  and  training 
Fhi'* A?i^^  supporting  tactic^  tec^ques,  and/or  procedures  and  describe  how 

e  A^y  and  its  orgam^tions  function  in  terms  of  missions,  organizations  per- 
S  ’  Field  Manuals  are  differentiated  from  A^y  Relations, 

which  Me  dirertives  that  set  forth  missions,  responsibilities,  and  pohcies,  delegate 

Snce  ^th  tho^riS^^  mandated  procedures  to  ensure  uniform  com- 

i^y  Field  Manual  (Field  Manual  34-52)  rein- 
fn  arLrnf  of  the  U.S.  i^y  that  military  operations  will  be  conducted 

m  accordance  with  the  law  of  war  obligations  of  the  U.S.”  In  doing  so  however  it 
does  not  attempt  to  distinpish  among  the  various  “sources”  in  applying  the  inteiTo- 
gation  doctrine  set  forth  therein.  The  Army  Field  Manual  lists  arp^sible  “sources” 

’  FPWs  defectors,  refugees,  displaced  persons,  agents 
or  suspected  agents,  and  other  non-U.S.  personnel,  but  also  makes  it  clear  thit  all 
of  these  personnel  are  entitled  to  PW  protection  until  their  precise  status  has  been 
competent  authority.”  The  policies  and  procedures  for  making  such 
^  ^  set  forth  in  the  Army  Field  Manual. 

Admiral  McPherson,  a  preface  for  answering  each  of  the  questions  below  in 
the  context  of  interrogations,  it  would  be  useful  first  to  set  forth  a  key  portion  of 
the  guidance  provided  by  the  Army  Field  Manual  34-52  (FM).  The  FM  provides  the 
consid^ld  unll^r°  determine  if  a  contemplated  approach  or  technique  would  be 

•  Given  aJl  the  surrounding  facts  and  circumstances,  would  a  reasonable 
person  m  the  place  of  the  person  being  interrogated  believe  that  his  rights, 

international  and  U.S.  law,  are  being  violated  or 
wit^eld,  or  will  be  violated  or  withheld  if  he  fails  to  cooperate? 

•  If  your  ccmtemplated  actions  were  perpetrated  by  the  enemy  against  U  S 

I^soners  of  War,  would  you  believe  such  actions  violated  international  or 
U.o.  law.' 

•  FM  continues,  ‘Ti]f  the  answer  is  yes  to  either  of  these  tests,  do  not  engage 
m  the  contemplated  action.  These  tests  will  be  the  foundation  for  answering  all  of 
tech^^^^"^  ®  questions  addressing  the  use  of  specific  activities  as  interrogation 

funeral  S.^kuhler.  The  Army  Field  Manual  34r-52  (FM  34-52)  sets  forth  as 
doctrine  a  highly  protective  standard  for  the  interrogation  of  detainees.  The  Field 
Manual  states:  TTie  use  of  force,  mental  torture,  threats,  insults,  or  exposure  to  un¬ 
pleasant  Md  inhumane  treatment  of  any  kind  is  prohibited  by  law  and  is  neither 
authorized  nor  condoned  by  the  U.S.  Government.”  ^e  field  manual  also  states  “the 
use  ot  force  is  a  poor  techmque  as  it  yields  unreliable  results.”  (FM  34-52,  Chap. 

1)  Ihereior^  for  both  humane  and  operational  reasons,  it  is  far  better  for  the  inter- 
roptor  to  choose  those  techniques  that  suit  the  detainee’s  natural  propensities  and 
not  those  that  attempt  to  overcome  the  will  to  resist.  With  these  two  principles  in 
mind,  the  answer  to  all  of  the  following  questions  would  generally  be  “no.” 

General  Rives  Please  note  the  following  prefatoiy  comment,  which  is  applicable 
to  ^1  answers,  that  follow.  Army  Field  Manual  (FM)  34-52  explicitly  states  that  it 
IS  Army  policy  that  mhtary  operations  will  be  conducted  in  accordance  with  the  law 
oi  war  obhgations  of  the  United  States.  It  provides  doctrinal  guidance,  techniques 
and  procedures,  and  it  also  cautions  that  limitations  on  the  use  of  expressly  prohib- 
itra  methods  should  not  be  confused  with  psychological  ploys,  verbal  trickery  or 
other  nonviolent  or  noncoercive  ruses.  The  Army  Field  Manual  further  states  that 
the  Geneva  Conventions  and  U.S.  policy  prohibit  acts  of  violence  or  intimidation,  in¬ 
cluding  physical  or  mental  torture,  threats,  insults  or  exposure  to  inhumane  treat- 
ment  m  interrogation.  Finally,  FM  34—52  advises  that  great  care  must  be  taken  to 
avoid  t^eatem^  or  coercing  a  source  as  that  would  be  a  violation  of  the  Geneva 
Convention  on  the  treatment  of  enemy  prisoners  of  war,  Article  17 


dogs  during  interrogations,  muzzled  or  unmuzzled,  consistent  with 
me  mtent  and  me  spirit  of  the  Army  Field  Manual,  which  is  consistent  with  Trea¬ 
ties  on  Human  Rights,  the  Geneva  Conventions,  our  International  Obligations  and 
domestic  law;  ’ 

General  RoMIG  The  use  of  military  working  dogs  as  a  security  or  control  meas¬ 
ure,  when  properly  controlled  by  a  trained  dog  handler,  is  not  objectionable.  The  use 
ot  dogs  as  a  method  of  mterrogation  (as  distinguished  from  a  security  or  control 
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measure)  would  not  be  consistent  with  the  intent  and  spirit  of  the  Army  Field  Man- 

'^dmiral  McPhekson.  No,  this  is  not  consistent  with  the  intent  and  spmt  of  ^ 
FM  If  a  dog  is  used  as  part  of  an  interrogation  approaA  to 

threaten  or  roerce  a  detainee,  the  use  is  not  consistent  with  the  FM.  ^ 

dogs  for  security  purposes  independent  from  interrogations  is  not  inconsistent  with 

*^G^CTal  S^TOKUHLER.  No,  the  use  of  dogs  as  an  interrogation  method 
to  place  the  detainee  in  fear  of  death  or  injury  woidd  not  be  existent  mth  FM 
34-52,  which  prohibits  threats  and  exposure  to  unpleasant  treatment.  The  use  of 
^itary  working  dogs  in  their  usual  function  of  security  and  detection  may  be  per¬ 
missible  so  long  as  they  do  not  threaten  the  detainee.  .  r  ».  mu 

General  Rives.  No,  ttos  is  not  consistent  with  the  mtent  and  spu^t  of  i^y  Field 
Manual  3452.  The  use  of  dogs  for  legitimate  security,  control,  patrol  and  msp^on 
functions  is  appropriate,  but  use  of  dogs  as  an  mterrogation  approach  or  tactic  is 
inconsistent  with  the  intent  and  spirit  of  the  Army  Field  Manual. 

B.  Is  forcing  a  detainee  to  wear  a  woman’s  bra  md  t^ong  placed  on  their  head 
during  the  course  of  the  interrogation  consistent  the  inte^  and  the  spirit  of 

the  j!^y  Field  Manual,  which  is  consistent  with  Treaties  on  Human  Rights,  the 
Geneva  Convention,  our  International  Obligations,  and  domestic  law; 

General  Romig.  No.  Forcing  a  detainee  to  wear  a  womans  bra  ^d  toong  placed 
on  his  head  during  the  course  of  the  interrogation,  m  m  attempt  to  hu^iate  or 
degrade  the  detainee,  would  not  be  consistent  with  the  intent  and  the  spint  of  the 

^^^Adndral^McPHERSON.  No,  this  is  not  consistent  with  the  intent  and  spirit  of 
FM  The  FM  provides  that  the  Geneva  Conventions  provisions  con^mii^  protected 
persons  be  strictly  adhered  to  in  the  quest  to  identify  le^tamate  treats  and  gmn 
needed  intelligence.  Among  those  provisions  are  the  Prolnbitaon  on  physical  or  mor^ 
coercion  and  the  prohibition  on  subjecting  individuals  to  humihatmg  or  degrading 

^'^Ifei^al  Sandkuhler.  No,  this  is  not  consistent  with  FM  3^52,  wMch  prolubite 
insults  and  unpleasant  treatment.  Furthermore,  the  .^neva 

“outrages  upon  personal  dignity,  in  particular  humihatmg  and  degradmg  treat¬ 
General  RiveS.  No,  forcing  a  detainee  to  wear  a  womans  bra  thong  on  his 
head  as  an  interrogation  tactic  designed  to  humihate  or  degrade  the  detamee  is  not 
consistent  with  the  intent  and  spirit  of  the  Army  Field  Manual. 

C.  Is  telling  a  detainee  that  his  mother  and  sister  were  whores  consistent^th 
the  intent  and  the  spirit  of  the  Army  Field  Manual,  which  is  consi^nt  ^th  Trea¬ 
ties  on  Human  Rights,  the  Geneva  Conventions,  our  International  Obhgations,  and 

General  Romig.  No.  Telling  a  detainee  that  his  mother  and  sister  are  whore^ 
thereby  degrading  him  and  his  family,  would  not  be  consistent  with  the  mtent  ana 

the  spirit  of  the  Army  Field  Manual.  ^  .  a 

Admiral  McPherson.  No,  this  is  not  consistent  with  the  mtent  and  spirit  ol  tne 

FM 

General  Sandkuhler.  No,  this  is  not  consistent  with  FM  34—52,  which  prohibits 

General  Rives.  No,  telling  a  detainee  that  his  mother  and  sister  ^re  whores  ^ 
an  interrogation  tactic  is  not  consistent  with  the  intent  and  spirit  of  the  Army  r  leld 
Manual. 

D  Is  telling  a  detainee  that  he  is  a  homosexual,  had  homosexual  tendenaes,  and 
other  detainees  had  found  out  about  these  tendencies  consistent  wth  ^e  mtrat  and 
the  spirit  of  the  Army  Field  Manual,  which  is  consistent  with  Treaties  on  Human 
Rights  the  Geneva  Conventions,  our  International  Obhgations,  ^d  domestic  law; 

General  RoMiG.  No.  Telling  a  detainee  that  he  is  a  homosexual,  had  homosexu^ 
tendencies,  and  other  detainees  had  found  out  about  these  tendenaes,  thereby 
humiliating  and  possibly  endangering  the  detamee,  would  not  be  consistent  with  the 

spirit  or  intent  of  the  Army  Field  Manual.  ^  .u 

Admiral  McPherson.  No,  this  is  not  consistent  with  the  mtent  and  spirit  ol  the 

FM. 

General  Sandkuhler.  No,  this  is  not  consistent  with  FM  34r-52  if  it  is  meant  to 
insult  or  threaten.  The  FM  34^-52  also  recommends  “not  inquiring  into  those  private 
affairs  which  are  beyond  the  scope  of  the  interrogation.”  (FM  34-52,  Chap.  1) 

General  Rives.  No,  telling  a  detainee  that  he  is  a  homosexual,  had  homosexual 
tendencies,  and  other  detainees  had  found  out  about  these  tendencies  as  an  mterro- 
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gation  tactic  is  not  consistent  with  the  intent,  and  the  spirit  of  the  Army  Field  Man¬ 
ual. 

E.  Is  leading  a  detainee  around  the  room  on  all  fours  and  forcing  him  to  perform 
a  senes  of  dog  tricks  consistent  with  the  intent  and  the  spirit  of  the  Army  Field 
Manual,  which  is  consistent  with  Treaties  on  Human  Rights,  the  Geneva  Conven¬ 
tions,  our  International  Obligations,  and  domestic  law; 

GreneralllOMiG.  No.  Leading  a  detainee  around  the  room  on  all  fours  and  forcing 
him  to  perform  a  series  of  dog  tricks,  thereby  humiliating  or  demeaning  him,  wouM 
not  be  consistent  with  the  intent  ^d  the  spirit  of  the  Army  Field  Manual. 

McPherson.  No,  this  is  not  consistent  with  the  intent  and  spirit  of  the 

r  M. 

General  Sandkuhler.  No,  this  is  not  consistent  with  FM  34-52,  which  prohibits 
insults  and  unpleasant  treatment.  Furthermore,  the  Geneva  Conventions  prohibit 

outrage^^pra  personal  dignity,  in  particular  humiliating  and  degrading  treat- 

General  illVES.  No,  leading  a  detainee  around  the  room  on  all  fours  and  forcing 
him  to  perform  a  series  of  dog  tricks  is  not  consistent  with  the  intent  and  the  spirit 
of  the  Army  Field  Manual. 

F.  Is  forcing  a  detmnee  to  dance  or  touch  an  interrogator  in  a  provocative  fashion 
consistent  with  the  intent  and  the  spirit  of  the  Army  Field  Manual,  which  is  con- 
^stent  with  Treaties  on  Human  Rights,  the  Geneva  Conventions,  our  International 
Obhgations,  and  domestic  law; 

Gieneral  Romig.  No,  Forcing  a  detainee  to  dance  or  touch  an  interrogator  in  a  pro¬ 
vocative  fashion,  thereby  humiliating  or  demeaning  him,  would  not  be  consistent 
with  the  spirit  and  intent  of  the  Army  Field  Manual. 

Admiral  McPherson.  No,  this  is  not  consistent  with  the  intent  and  spirit  of  the 
FM.  ^ 

General  SANDKUHLER.  No. 

General  RrvES.  No,  forcing  a  detainee  to  dance  or  touch  an  interrogator  in  a  pro¬ 
vocative  fashion  as  an  interrogation  tactic  is  not  consistent  with  the  intent  and  the 
spirit  of  the  Army  Field  Manual. 

G.  Is  subjecting  detainees  to  strip  searches  and  forcing  them  to  stand  naked  while 
females  are  present  consistent  with  the  intent  and  the  spirit  of  the  Amy  Field  Man¬ 
ual,  which  is  consistent  with  Treaties  on  Human  Rights,  the  Geneva  Conventions, 
our  International  Obligations,  and  domestic  law; 

General^  Romig.  Use  of^  strip  searches  for  lawful  safety  and  security  purposes  is 
not  objectionable.  Subjecting  detainees  to  strip  searches  and  forcing  them  to  stand 
naked  while  females  are  present,  as  a  method  of  interrogation,  would  not  be  con¬ 
sistent  with  the  intent  and  the  spirit  of  the  Army  Field  Manual. 

Admiral  McPherson.  No,  this  is  not  consistent  with  the  intent  and  spirit  of  the 
FM.  Properly  conducted  strip  searches  for  security  purposes  independent  of  interro¬ 
gations  are  not  inconsistent  with  the  intent  and  spirit  of  the  FM. 

Greneral  Sandkuhler.  No,  forcing  a  detainee  to  strip  or  to  stand  naked  in  front 
of  the  opposite  sex  as  a  means  of  interrogation  is  not  consistent  with  the  intent  and 
spirit  of  FM  34—52.  A  strip  search  conducted  in  a  respectful  manner  for  security  or 
law  enforcement  purposes  may  be  permissible. 

General  RrVES.  No,  subjecting  a  detainee  to  strip  searches  and  forcing  him  to 
stand  naked  while  females  are  present  as  an  interrogation  tactic  is  not  consistent 
with  the  intent  andthe  spirit  of  the  Army  Field  Manual. 

H.  Is  preventing  detainees  from  praying  and  mishandling  the  Koran  consistent 
with  the  intent  and  the  spirit  of  the  Army  Field  Manual,  which  is  consistent  with 
Treaties  on  Human  Rights,  the  Geneva  Convention,  our  International  Obligations, 
and  domestic  law;  and 

General  Romig.  Mishandling  the  Koran  in  order  to  coerce  cooperation  by  the  de¬ 
tainee  would  not  be  consistent  with  the  intent  and  the  spirit  of  the  Army  Field  Man¬ 
ual.  Also,  threatening  to  subject  a  detainee  to  disadvantageous  treatment  with  re¬ 
spect  to  the  exercise  of  religious  duties,  because  of  a  failure  to  cooperate  with  inter¬ 
rogators,  is  a  form  of  coercion  and  would  not  be  consistent  with  the  intent  and  spirit 
of  the  Army  Field  Manual. 

With  respect  to  religious  practices,  however,  a  balance  must  be  found  between  a 
detainee’s  obligation  to  comply  with  the  disciplinary  routine  prescribed  by  military 
authorities  and  the  obligation  of  the  authorities  to  afford  latitude  to  prisoners  in  the 
reasonable  exercise  of  their  religious  duties.  For  example,  a  detainee  may  not  de¬ 
mand  to  attend  prayer  all  day  in  order  to  avoid  interrogation. 

Admiral  McPherson.  No,  this  is  not  consistent  with  the  intent  and  spirit  of  the 
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General  Sandkuhler.  No,  preventing  detainees  from  praying  and  deliberate  mis¬ 
handling  of  the  Koran  is  not  consistent  with  the  intent  and  spirit  of  FM  34-52.  Fur¬ 
thermore,  guards  should  be  properly  trained  to  avoid  accidental  mishandling  of  any 
items  held  sacred  by  detainee  religious  groups.  .  -n- 

General  Rives.  No,  preventing  detainees  from  praying,  and  mishandling  the 
Koran  is  not  consistent  with  the  intent  and  the  spirit  of  the  Army  Field  Manual. 

I.  Is  pouring  cold  water  on  detainees’  head  and  water  boarding  consistent  with 
the  intent  and  the  spirit  of  the  Army  Field  Manual,- which  is  consistent  with  Trea¬ 
ties  on  Human  Rights,  the  Geneva  Convention,  our  International  Obligations,  and 

domestic  law?  ,  -  ^  j 

General  Romig.  Water  boarding  would  not  be  consistent  with  the  intent  and  the 
spirit  of  the  Army  Field  Manual.  There  may  be  valid  health  and  safety  reasons  to 
pour  cold  water  on  a  detainee’s  head  in  particular  circumstances  and,  in  those  dr- 
cumstances,  such  actions  would  not  be  inconsistent  with  the  intent  and  the  spirit 
of  the  Army  Field  Manual.  Under  other  circumstances,  however,  pouring  water  on 
a  detainee’s  head  as  a  means  of  or  aid  to  interrogation  could  be  considered  unlawful 
coercion  and  would  not  be  consistent  with  the  intent  and  the  spirit  of  the  Army 

Field  Manual.  ,  j  •  «  x* 

Admiral  McPherson.  No,  this  is  not  consistent  with  the  intent  and  spirit  of  the 
FM.  Pouring  cold  water  on  a  detainee’s  head  in  situations  other  than  as  an  interro¬ 
gation  technique  would  not  necessarily  be  inconsistent  with  the  intent  and  spirit  of 

the  FM.  j  .  . 

General  Sandkuhler.  No.  Water  boarding,  which  I  understand  is  mtended  to 
place  the  detainee  in  fear  of  drowning,  and  pouring  cold  water  on  a  detainee’s  head, 
which  I  understand  is  intended  to  cause  discomfort,  would  not  be  consistent  with 

FM  34-52.  .  u  • 

General  Rives.  No,  pouring  cold  water  on  detainee’s  head  and  water  boarding  is 
not  consistent  with  the  intent  and  the  spirit  of  the  Army  Field  Manual. 

Mr.  Hutson.  I  would  say  "no”  to  all  with  the  possible  exception  of  I  would 
also  add  that  in  my  opinion,  if  the  answers  were  deteimined  to  be  "yes”  I  would 
change  the  AFM  to  ensure  no  Americans  engage  in  that  type  of  belmvior.  It  is  not 
appropriate,  it's  demeaning  to  the  interrogators,  and  it  is  not  productive. 


Questions  Submitted  by  Senator  Carl  Levin 

OFFICE  OF  LEGAL  COUNSEL  MEMORANDUM 

8.  Senator  Levin.  Mr.  Dell’Orto,  at  the  hearing  you  stated  that  the  March  14, 
2003,  Office  of  Legal  Counsel  (OLC)  memorandum  from  Deputy  Assistent  Attorney 
General  John  Yoo  to  Defense  Department  General  Counsel  William  J .  Haynes  "was 
withdrawn  as  an  operational  document,  and  so  it  is  no  longer  in  effect  and  is  no 
longer  being  considered  as  any  precedent  of  any  sort.”  You  also  stated  that  "It  was 
certainly  as  recently  as  February  of  this  year,  but  we  were  asked  not  to  rely  upon 
it  going  back  to  December  2003.  I  have  not  relied  upon  it  since.”  Who  directed  you 
in  December  2003  to  no  longer  rely  on  the  March  14,  2003  OLC  memo  and  what 
led  to  that  decision  being  taken  at  that  time?  Please  provide  the  committee  with 
the  documents  officially  rescinding  the  March  14,  2003,  OLC  memo. 

Mr.  Dell’Orto,  Assistant  Attorney  General  Goldsmith  (See  DOJ  Office  of  Legal 
Coxmsel  letter  dated  February  4,  2005,  enclosed  at  Tab  B).  Although  I  was  informed 
that  the  March  14,  2003.  OLC  memo  was  under  review,  I  was  not  told  what  led 
to  the  decision  to  conduct  that  review. 
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vs,  IH^artmeiit  of  Ji»^ 
Office  of  L^al  Counsel 


Office  of  tlie  AflsistBtf  Attorney  tenant  D.C  ^5i0 

fdbx\my4,2QQ5 

HonoxablB  WiSiam  X.  Kz.ynes  H 
of  Dete 

Defimse  Fentagca 
Washmgtoo,  0,C.  2010U1600 


R^Mcm  nmadum  fer  A^tiaza  X.  IXtyizes  If,  Geneiiil  Cofoosel  of  ^  Dq^rUneot  of 
I>e^ase»  &dqi  John  Yoo,  Assisted  AttomQr  Generd,  Office  of  Legal 

CoKinsd,  ite;  MilUarylni&rogatton  ofAUen  IMlayi^  ComhaUxnis  ffeid  Outside 
the  Ohitei  StiUes  (M^azdi  14, 2003)  2<K)3  Memorandum**) 

Dear  inm: 

Is  DeceihbeT  200*  dien-Assteiit  AtUsney  Gesml  Xadc  Ooldsmiffi  advised  >!0U  ffiat  ffie 

Marcli2003  ^tosorasdtim  was  under  icviwly  this  Cfficeaial^boridd  iK>t  be  leli^ 

puipose»  Assi^nt  Attois^  Goneral  Goltfeniitb  advised,  however,  that  the  24 

ktemgatioa  tei^ques  a|f»roved  by  the  Scoretary  of  Defeia*  for  use  with  al  Qaeda  and  Taliban 
deaiaees^Ougn^Tmv^  Karol  Base  wgea^^ifcortaed  fa  asnliiiu^  1 

uoderatazKldiat,  since  that  dme,  ffie  l^artment  of  De^nzse  has  not  relied  on  the  March  2003 

MenaoiaiKhimforasypurpo^  X  also  iindaisia&d  that,  to  ffie  ecctest  diat  the 
Metsorimdum  wasieltetlonfii^  to  Deceud>«r2003,poades  based  aa  the 

substanceof  that  hfemoi^ndm  have  been  reviewed  and,  as  ^ipopriato,  modified  to  exctude 

suchicliance.  This  letter  wmconfina  that  to  Office  has  ftamallywid^wn  the  March  2003 

MemorazKfunL 


The  Maxdi  2003  Mcrnmandum  to  lK»nsiqjerseded  by  subsequent  legal  analyses.  The 

atta^  Testtoj^  of  Patrick  F.  Phffliiii  before  to  House  Pcnaancat  Select  Committee  os 
IhteiHgefi^,  Xuly  14, 2034,  a  dctennhsatioti  by  the  De|>arfmcnt  of  histice  dm  24 

intoirogataat  tecbznqins  approved  by  to  Secretary  Dcftoe  memioned  above  are  lawful  whra 

iwcdiaaccordam:ewjffitoUmto<aaandni^guards^ficdbytoSeetct8ry.  Ttoalso 

accumtely  r^ects,  As^tant  Ammt^  Oeneial  Ooldsmith's  oral  advice  in  December  2003.  hi 

athhdtm,  as!  have  preWaitt^iatoto  you,  to  Office  has  recq^y  issued  a  revised 

hMpreto(moftofediTalefmniial{mtol)idoai^p^^  0.S.C.  §§2340- 

2340A,  which  ctm^ituUs  to  autori^vc  opinitm  of  this  Office  as  to  to  reqalnmmats  of  tot 
statute.  See  Memmandiim  for  Attorney  G«^j  James  B.Comeyfirt^ 
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Acting  Affiistaat 

■■TjndaTSlj.1j.Cir234(i^B4QA  (Dec,  30,  VXA)  (copy  att^»d). 
Please  let  ns  ItwJW  if  we  can  be  of  further  assistancse. 


Sincady, 


Attachausols 


9  Senator  Levin.  Mr.  Dell’Orto,  according  to  a  recent  news  article  (Was^n^n 
Post  July  15  2005),  DOD  General  Counsel  Haynes  issued  a  memo  e^lier  t^s  year 
r^cindMg  the  Working  Group  Report  on  Detainee  Inten-ogatioM  in  the  global  war 
on  terrorism.  Has  the  Working  Group  report  been  rescind^?  If  so,  please  provide 
the  committee  with  a  copy  of  the  memo  rescin^ng 

Mr  Dell’Orto.  The  working  group  report  on  detainee  intewogation  was 
scinded  on  March  17,  2005.  The  memorandum  is  enclosed  at  lAB  U. 
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GENERAL  COUNSEL  OF  THE  DEPARTMENT  OF  DEFENSE 
1«00  DEFUSE  PENTaGC^ 

WARRINGTON,  O.  C,.  B030t*1  fWO 

«AR  1 7  ane 


MEMORANDUM!^  THE  JUDGE  ADVOCATES  GENHJAL  AND  THE  STAFF  JUDGE 
ADVOCATE  TO  THE  COMMANDANT 

SUBJTCT;  Dcpartaent  of  Defense  Interrogatioa  Policy 

Thank  you  for  yew  inenKwadiaa  of  Jannaty  18. 2005  and  foUow-oa 

m^M^^c«Muaiy31,2005(seealtadied).  I  agree  ttai,  in  Kght  of  injustice 
D^^ta^nurfific^on  of  its  earlier  legal  analysis,  die  1^  portion  of  the  2003  DoD 
Group  ^rt  on  Detainee  Interrogations  does  notreCto  now-settied  ertecutiw 
^ch  views  ^  tte  tekvant  law.  As  the  DoD  Wotfeing  Group  Report  was  never 

provttkd  tn  final  only  to  the  Secretary  of  Defense),  and  as  (he 
JnsttM  Department  memorandum  of  Decen*er  30,  M04  has  been 

teasonably  conclude  no  furtlw 

Nevenfaeless.  I  ^aetmine  dtat  the  Report  of  the  Working  r.m..p  on 
Interroganons  is  to  be  considered  a  historical  document  with  no  in  policv 

Thkdetorr^on 
^  as  a|)piopnate. 


„  -  ar  .r  - --i  to  year  January  31, 2005 

IS  w  exedlent  startup  point  for  discussion  and  coordinato  with  my  staff 

Wenmstbemindfulrf 

2rS?Sf«  r  of  Detainee  Affairs,^ 

^ers  as  also  are  woriong  to  promulgate  IfepartiaMit-wide  Inteirogation  policy 
Th^a  ^ofoundly  important  issue  ftat  must  surely  both  con^ly  wifli^  IwTanl' 
uicorporato  appropnate  consideration  of  operational,  intell^.  and  poficy  m^ 


Attachmest:  As  slated 
cc:  GO  of  the  MiJ  D^ts 


Questions  Submitted  by  Senator  Edward  M.  Kennedy 

AWARENESS  OF  FBI  OBJECTIONS 

10.  Senator  Kenedy.  Mr.  Dell’Orto,  a  2004  FBI  e-mail  indicated  that  the  DOD 
intelligence  and  was  jeopardizing  future  prosecution  of  the 
states  that  these  concerns  were  raised  in  weekly  meetings 
jwth  high-ranfcng  Cnnunal  Division  personnel  at  the  Justice  Department,  includi^ 
Deputy  J^sistant  Attorney  General  Alice  Fisher,  and  that  all  of  them  agreed  the 
interrogation  techmques  would  be  an  issue  in  trials  by  military  commissions,  since 
the  statements  were  being  coerced.  According  to  the  e-mail,  the  concerns  were 
brought  to  the  attention  of  the  Office  of  General  Counsel  by  Bruce  Swartz. 
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A  When  did  you  first  become  aware  that  the  Federal  B_^au  of  Iwestigations 
(FBI)  was  concerned,  about  the  effectiveness  and  reliability  of  the  DOD  interrogation 
techniques? 

B.  Who  brought  it  to  your  attention? 

C.  What  was  the  substance  of  the  complaints? 

D.  What  was  your  response? 

E.  How  did  General  Counsel  Haynes  respond'  .... 

Mr  Dell’Orto.  As  intelligence  collection  and  criminal  investigative  activities  in- 

volSig  detainees  evolved  frfm  the  inception  of  DOD  detention  operations  at  Gu^- 
tanaml  there  had  been  occasions  when  the  professional  ^d  doctrinal  appro^hes 
of  inteUigence  collectors  and  criminal  investigators  led  to  disagreements  in  t^  fiel^ 
From  time  to  time  I  had  been  made  aware  of  such  disagreements  as  reported  by 
the  responsible  officials  in  the  appropriate  command  or  ^mponent 
Department  of  Justice  officials  focused  on  matters  relatmg  to  the  coUe<±ion  ote^ 
dence  in  criminal  investigations  and  the  collection  S 

to  carrvine  out  the  global  war  on  terrorism.  My  response  and  that  m  the  UUJJ  uen 
eral^ounsel  have  been  to  address  these  matters  consistently  vnthm  the  r^^e- 
m^ts  of  U.S.  law  and  consistent  with  U.S.  pohcy  concemmg  the  humane  treatment 

°^Di^eMes  in  approaches  toward  interrogation  between  ^e  mlitery 
community  emd  the  law  enforcement  commumty  were  rraorted  beginnmg  relatawly 
early  in  the  evolution  of  DOD  detention  operations  at  Guantan^o.  For  eimi^le. 
the  law  enforcement  community  raised  issues  repr^  the  ^ 

Miranda  warnings  to  detainees.  The  military  intelligence  community  was  not  obli- 
eated  to  provide  such  warnings.  It  also  was  reported  on  several  occasions  that  the 
faw  tiifor^ment  community  believed  the  most  effective  way  te  obtm^^^^^^ 
from  a  detainee  was  to  build  rapport  with  the  detainee.  I  ^derstood  that  the  mill 
tarv  intelligence  community  desired  to  pursue  a  course  of  mte^ogation  that  ^ew 
he^ly  on  the  techniques  described  in  Army  Field  Manual  34^52.  From  to  time 
reports  of  these  differences  in  approaches  to  intewogatip  came  to  ^  office  ^ 
various  sources.  Some  reports  came  from  the  military  InteUigence  Comr^t^  at 
Guantanamo,  and  some  came  from  Department  of  Ju^ce  attorneys  who  met  wi  h 
Department  of  Defense  attorneys  from  time  to  tiine.  l^enper  Mr.  Haynes  learned 
of  such  reports,  he  directed  inquiry  through  the  Joint  Staff  to  the  ^ 

to  determine  whether  the  differences  between  the  conmumtms  reflected  the  histon- 
callv  different  roles  of  the  two  communities  or  whether  thpe  were  sppfic  com¬ 
plaints  about  the  interrogation  of  particular  detainees  and  the 

employed.  To  the  best  of  my  recollection,  no  specific  complpits  about  abuse  ofde- 
tainees  or  any  FBI  concerns  about  interrogation  of  ppticular  ^tainees  or  specffic 
techniques  were  brought  to  our  attention  in  any  of  these  reporte.  As  for  cpcems 
Xout  the  admissibility  of  statements  obtained  during  inte^og^tions  ^d  the  pos¬ 
sible  effect  that  interrogation  approaches  might  have  on 

statements  I  was  mindful  of  two  factors  that  were  count^eights  to  the  DOJ  con¬ 
cerns  about  admissibility  as  evidence;  first,  that  the  principal  I”^D>ose  for  intem^a- 
tio^s  at  Guantanamo  was  to  acquire  inteUigence  about  current  future  pl^ed 
al  Qaeda  operations  so  as  to  thwart  those  operatips  and  protect  the  Umted  states 
and  its  citizens  from  future  attacks,  and  second,  that  the  military  commission  rules 
provided  for  greater  latitude  in  the  admissibility  of  such  stetements  th^  w^  the 
case  in  Article  III  courts,  the  latter  forum  being  the  principal  focus  of  the  DOJ  attor¬ 
neys. 


MEETINGS  WITH  THE  FBI  GENERAL  COUNSEL 

11  Senator  Kennedy.  Mr.  Dell’Orto,  in  a  2004  letter  to  major  General  Donald 
Ryder,  FBI  Deputy  Assistant  Director  T.  J.  Harrington  specifically  referred  to  dis¬ 
cussions  between  you  and  the  FBI  Office  of  Gener^  Counsel  about  the  FBI  con¬ 
cerns.  What  action  did  you  take  in  response  to  those  disrassions/ 

Mr  Dell’Orto.  I  did  not  meet  with  the  FBI  General  Counselor  any  attorney  from 
that  office.  My  recollection  is  that  I  had  a  telephone  conversation  mth  an  attorney 
from  the  FBI  Office  of  General  Counsel  in  the  summer  of  2003.  During  that  tele¬ 
phone  call,  I  ascertained  that  the  time  frame  of  the  concerns  ^mg  expressed  was 
prior  to  January  2003,  the  month  during  which  the  Secreta^  of  Defen^  responded 
to  Mr  Haynes’  reports  about  concerns  brought  to  his  attention  by  an  official  within 
the  Department  of  Defense  by  suspending  a  number  of  the  mtOTogation  ^hmques 
being  employed  with  respect  to  one  detainee  at  Guantanamo.  The  FBI  attorney  did 
not  report  specific  techniques  or  detainees  to  me  or  report  any  concerns  about  tech- 
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15,  2003.  I  asked  this  attorney  to  provide  me  with 
any  details  or  additional  information  if  he  later  learned  of  any. 

yoi  to®doT*”"  DeirOrto,  what  did  General  Counsel  Haynes  instruct 

discussing  this  telephone  call  with  Mr  Haynes 
relating  to  the  concerns  expressed  and  the^me 
frame  of  the  interrogations  that  appeared  to  be  the  source  of  the  FBI  concerns  there 

in  Anril  lawful  techmques  to  be  used  at  Guantanamo  and  again 

wert^wlll  Sin  ^  ^Tl  techmques  for  use  at  Guantanamo  that  llso 

were  well  within  the  law  and  based  on  a  solid  policy  foundation. 

Kenedy.  Mr  DeU’Orto,  did  you  discuss  DOD’s  response  with  the  FBI 
mii£ted?  ®®>  '"^ith  whom  and  what  in&rmation  was  com¬ 
ment  o?Just?ce™n  Ims  ^  S'lbsequent  conversation  with  the  FBI  or  Depart- 

FBFs  cornSt?®'^™''-  techniques  were  the  subject  of  the 

Mr.  Dell’Orto.  As  far  as  I  recall,  the  FBI  attorney  did  not  provide  any  soecific 
during,  our  telephone  call  and  did  not  subsequently  call  with  any  further 

caL'eShffBl’SSL”'''  ‘“^"0"-  -»«  «“ 

r-otf V  the  absence  of  any  detailed  information  provided  during  the 

ore  Ja™ioos  *=^1  "®f®^®d  only  to  the 

pre-January  2003  time  frame,  I  took  no  further  action.  On  January  15,  2003  the 

Secreta^  of  ^fen^  had  suspended  the  use  of  any  technique  that  was  not  included 
among  those  identified  in  Army  Field  Manual  34-52 


CONCERNS  ABOUT  DOD  INTERVIEW  METHODS 

°®ll’9rto,  Alice  Fisher  told  the  Judiciary  Committee 
that  she  recalled  having  general  discussions  about  the  effectiveness  of  the  DOD’s 
interview  methods,  includmg  whether  the  FBI’s  methods  were  more  effective  in  ob- 

®n  the  General  Counsel’s  staff  have  knowl- 
nfef  J  of  Ms.  Fisher  s  concerns  and  if  so,  to  whom  were  they  commu- 

nicated^  and  what  were  the  concerns?  ^ 

Differences  in  approaches  toward  interrogation  between  the  mih- 
taiy  intelhgence  commuiuty  and  the  law  enforcement  community  were  reported  be- 

the  evolution  of  DOD  detention  operations  at  Guanta¬ 
namo.  hor  example,  the  law  enforcement  community  raised  issues  regarding  the  re¬ 
quirement  to  proiude  Miranda  warnings  to  detainees.  The  mihtary  intelligence  com¬ 
munity  was  not  obligated  to  provide  such  warnings.  It  also  was  reported  on  several 
occasions  that  the  law  enforcement  community  believed  the  most  effective  wav  to 
obtain  mfomation  from  a  detainee  was  to  build  rapport  with  the  detainee.  I  under¬ 
stood  that  the  military  Intelligence  Community  desired  to  pursue  a  course  of  inter- 
co^  ^  drew  heavily  on  the  techniques  described  in  Army  Field  Manual  34- 
52.  From  time  to  frme  reports  of  these  differences  in  approaches,  to  interrogation 
came  to  our  office  from  various  sources.  Some  reports  came  from  the  mihtary  Intel¬ 
ligence  Community  at  Guantanamo,  and  some  came  from  Department  of  Justice  at¬ 
torneys  who  met  with  Department  of  Defense  from  time  to  time.  To  the  best  of  my 
recollection,  no  specific  complaints  about  abuse  of  detainees  or  any  FBI  concerns 
about  inten-ogations  of  particular  detainees  or  specific  techniques  were  brought  to 
our  attention  m  any  of  these  reports.  As  for  concerns  about  the  admissibihty  of 
statements  obteined  during  interrogations  and  the  possible  effect  that  interrogation 
approaches  ^ght  have  on  the  adnussibility  of  such  statements,  I  was  minc&ul  of 
^o  factors  that  were  counterweights  to  the  DOJ  concerns  about  admissibility  as 
principal  purpose  for  interrogations  at  Guantanamo  was  to 
current  and  future  planned  al  Qaeda  operations  so  as  to 
mwart  those  operations  and  protect  the  United  States  and  its  citizens  from  future 
attacks,  and  s^ond,  that  the  mihtary  commission  rules  provided  for  greater  latitude 
such  statements  than  was  the  case  in  Article  III  courts,  the 
latter  forum  bemg  the  principal  focus  of  the  DOJ  attorneys 
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17  Senator  Kennedy.  Mr.  Dell’Orto,  please  descril^  My  collocation,  either 
direct  or  indirect  which  you  or  members  of  the  DOD  Office  of  the  ^neral  Covmse 
had  irith^Sn  Assistant  Attorney  General  Chertoff  about  the  FBI’s  complamts  of 

coercive  interrogation  tactics.  •  4.-  «  t  nnv  mf^mbpr  of 

Mr.  Dell’Orto.  I  am  not  aware  of  any  communication  tiiat  I  or  any  meOer  m 
the  Office  of  General  Counsel  had  with  then-Assistant  Attorney  General  Chertoff 
about  FBI  complaints  of  coercive  interrogation  tactics. 

OVERRIDING  JUDGE  ADVOCATE  GENERAL  INPUT 

18.  Senator  KENNEDY.  Mr.  Dell’Orto,  the  DOD’s  Church  Report 
TtiPTit  nrimarilv  between  military  leg^  leadership  on  one  side,  and  DOD  General 
Counser^hToLpartment  of  Justice,  Md  White  House  Coimsel  ^berto  Gonzales  on 
the  other  side,  over  interrogation  tactics  and  what  .  .  f  j 

In  response  to  requests  from  other  government  agencies,  the  Department  of  Jus 
tice  produced  the  Bybee  memo;  a  legal  framework  for  inte^gation  gmdMce.  Mr. 
Havnes  then  convened  a  Pentagon  working  group  to  look  at  mterrogation  pohaes, 
anlwanted  to  adopt  the  Bybee  memo.  According  to  Admiral  Church s 
military  lawyers  and  some  civilian  lawyers  obje^d  to  toe  contents  of  the  By^e 
memo^t  a  Senate  hearing  in  March,  Admiral  Church  told  us  he  concluded  that 
DOD  General  Counsel  Wilham  J.  Haynes  overrode  the  objections  and  imposed  the 

did  Idr.  Haynes  decide  to  override  the  expert  suggestions  of  toe  xnihtary  law- 

yers  in  the  Judge  Advocate  General  (JAG)  Co^s.  r-rk  fVip  "non 

^  Mr.  Dell’Orto.  On  January  15,  2003,  the  Secrete^ 

General  Counsel,  to  establish  a  working  group  withm  toe  ^p^ment  of  Defense 
to  assess  the  legal,  policy  and  operational  issues  relating  to  the  interrogation  of  de¬ 
tainees  held  by  the  United  States  Armed  Forces  in  the  global  war  on  tereorism.  On 
January  16,  2003;  the  DOD  General  Coimsel  asked  the  General  Co^el  of  the  De- 
oartment  of  the  Air  Force  to  convene  this  working  grou^  compiled  of  representa- 

tives  of  the  Office  of  the  Under  Secreta^  of  P^Co^el 

licence  Agency,  the  General  Counsels  of  the  Air  Force,  Army,  and  Navy,  the  Counsel 
t<f  the  C^i^dant  of  the  Marine  Corps,  the  Judge  Allocates 
Force,  Army,  and  Navy,  toe  Staff  Judge  Advocate  to  the  Co^andmt  of  toe  Marine 
Corps,  the  Legal  Counsel  to  the  Chairman  of  the  Joint  Cluefs  of  Staff,  and  toe  to- 
re^r  of  the  Joint  Staff.  'The  working  group  was  tasked  to  “\f^® 
concerning  employment  of  particular  interrogation  techmques  by  DOD  mterrwatora. 
The  assessments  and  recommendations  of  this  working  group  were  considered  care¬ 
fully  by  senior  DOD  officials  in  their  deliberations.  . 

The  deliberations  of  the  working  group  were  extensive, 
of  views  and  consultations,  including  among  the  semor  legal  ^dvis^  of  DOT  com¬ 
ponents,  which  the  DOD  General  Counsel  encouraged.  The  DOD 
met  with  and  listened  to  the  views  eimressed  by  toe  Judge 

Staff  Judge  Advocate  to  the  Commanfent,  the  General  Counsels  of  the  “®: 

uartments  the  Counsel  to  the  Commandant  of  the  Marme  Corps,  and  the  ^gal 
Coiisel  to  the  Chairman  of  the  Joint  Chiefs  of  Staff  individu^ly  and  collerti^ly. 
He  offered  to  meet  with  any  working  group  staff  attorney  who  desired  to  discuss 
his  or  her  views  on  the  issues  under  review  ,and  did  so  on  at  least  one  occasion 
with  multiple  attorneys.  The  working  group’s  assessmei^  of  the  legal  issues  in¬ 
cluded  the  input  of  and  consultation  with  Department  of  Justice  representatives. 
The  DOJ  Office  of  Legal  Counsel  is  the  authoritative  entity  m  the  exerative  br^ch 
for  interpretations  of  the  law.  In  light  of  the  complexity  and  significance  of  ^ 
issues  presented  for  consideration  by  the  worki^  group  ^onsultetion  ^ 

fice  of  Lgal  Counsel  was  especially  prudent  and  desirable.  The  DOD 
sel  encouraged  interaction  and  debate  between  the  working  group  md  the  DOJ  OL 
fice  of  Legal  Counsel.  This  resulted  in  at  least  two  meetmgs  between  UOJ  Office 
of  Legal  Counsel  attorneys  and  the  working  CTOup  and  at  least  one  mating  be^een 
a  senior Office  of  Legal  Counsel  attorney  and  a  Military  Department  General  Coun- 

In  my  experience  and  consistent  with  my  understandiM  of  the  role  of  tlm  C)ffice 
of  Legal  Counsel  within  the  Department  of  Justice,  legal  opinions  of  the  Office  ot 
Legal  Counsel  are  considered  to  be  authoritative  within  the  exe^tiye  branch, 
HaWs  did  not  override  the  objections  of  the  military  lawyers  m  the  Judge  Advo^te 
General’s  Corps.  He  communicated  this  longstanding  executive  branch  pohcy.  JNev- 
ertheless,  although  the  Office  of  Legal  Counsel  legal  opinion  was  considered  to  be 
authoritative  with  respect  to  the  Department  of  Defense  as  to  the  opimons  analysis 
of  the  law  it  reviewed,  there  were  other  matters  of  law  as  well  as  considerations 
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that  the  working  poup  did  address  and  incorporate  into  its  report  without 

nmnpX  Office  of  Legal  Counsel.  The  Office  of  Legal  Counsel 

properly  left  those  other  matters  of  law  and  considerations  of  policy  solely  to  the 
working  ^oup.  For  instance,  the  Office  of  Legal  Counsel  deferred  To  the  Urkin^ 

men^s  Uniform  Code  of  Military  Justice.  The  policy  argu- 

mente  regarthng  reciprocity,  among  other  things,  that  appear  in  the  working  er(^ 
report  were  the  product  solely  of  the  workin|  group  effLs.  Indeed  ffi^Offi^  of 
gal  Counsel  neyer  s^gested,  nor  did  it  opine  on,  any  of  the  interrogation  tech- 
mques  considered  by  the  working  group  or  included  in  its  report  during  the  report’s 
rafoTr-  considered  all  aspects  of  the  report,  as  did  thfie^K 

Tan  recommendations  of  the  ChST 

Deputy  Secretary  of  Defense,  the  Under  Sec¬ 
retary  of  Defense  for  Policy,  and  Mr.  Haynes,  the  24  techniques  for  use  at  Guanta¬ 
namo  m  Apnl  2003.  ^  was  disclosed  publicly  in  June  2004,  these  24  techniques 
were  a  relatiyely  sm^  subset  of  the  35  techniques  that  the  working  grouT  IrndT^ 

hTd^not^SeT Secretary  and  included  only  7^tSmfques  that 
nad  not  t^en  reflected  in  earlier  versions  Army  Field  Manual  34-52,  In  sum  there 

na^°  basis  for  assertmg  that  Mr.  Haynes  oyerrode  the  suggestions  of  anyone  who 

anTpo^^^*^  wor^ng  group  process.  Indeed  he  embraced  those  suggestions 

ai^  communicated  all  views  to  the  Secretary  of  Defense. 

lirTr  <^hat  no  “Bybee  memo”  was  shared  with  the  working  group.  The  Office  of 
Legal  Counsel  ogimon  to  which  I  refer  aboye  was  not  signed  by  Mr.  Bybee  but  rath- 

T  attorney  and  dated  March  14,  2003.  This  opin¬ 

ion,  itsdf,  was  being  dr^d  and  reviewed  during  the  period  that  the  working  groun 
was  performmg  its  task  and  benefited  from  some  of  the  discussion  that  mlSiers 
of  the  working  group  had  with  Office  of  Legal  Counsel  attorneys  while  they  were 
reviewmg  and  concluding  the  opinion.  ^ 

cTnTT«'"T  involvement  by  then-Counsel  to  the  President  Alberto 

'i?? j  ^  this  process  as  the  question  appears  to  suggest 

Addendum  to  answers  provided  previously.  I  request  that  you  consider  as  part  of 
the  answers  to  both  questions  the  attached  July  19,  2005  letter  that  Michael 
Marchand,  Major  General  ,  U.S.  Army  (retired)  sent  to  SefatL  T^LT^eaS 
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July  18,2005 


Senator  Altai  Spw4ar 
SeratorPatiIck  Leahy 
UnitaiatdnSmaia 
ComnAtee  on  the  JuiSctay 
224  IHrfcsen  Sw«to  Ofto  BiAflng 
Wstattogton.  D.C.  20510 

Dear  ChBtonan  Specta  Old  Saiator  Leahy. 


On  Mr  1 . 2005. 1  reared  ae  a  Major  Oen^  fhta  the  UrtW  Stotw^^  trtwSlyw 

•wvioeaeaJiidgeAdVDoate.  ThetBit12y8a«rf^«taeta^lnthe^ 

in  positions  provkfing  ^fnl^cnnt  exposure  to  Ilia  vartous  000  Gwers  OCMinsm  m  iwy  mow 

nwSantSretanmert  as  TTtoAaaWant  Judge  Adwc^GMtatirfte^-apo^ntadtn^ 
Octotta2D01  unai  itiy  raarMtiert- 1  was  piMooed  to  wwh  wllh  Wton  J.  htoiyiws  In  res  capa<% 

as  General  Counsel  of  the  Depaitnient  of  Defense. 


InBohtofrwdilnacaaateretMifngonMr.Hayn^ttafarrriarieeasgataBtCOTisMduyig 

toose  last  few  yeare  that  our  Countiy  has  ba«i  at  war.  I  feel  eorapeBod  to  speak  on  lire  recort  on 

onelna>ortantpoinL 


In  my  awieiteioB.  Mr.  Ifeynea  l»8  been more  IndueavB  of «»  Advocate 

and  the  aertor  swvloe  lawyere  of  the  ainied  a«Klc88  ttwn  any  General  Oourw^ 

of  oatense.  He  has  oonsWwtBy  «id  repeStefly  reached  out  to  dw 
Department  of  Defaise  on  sane  of  the  nw8t<MBc>ftl^ta(^  toMtdrert  ow  ai^ 
SJoe^^t.  and  our  Country.  Hehaadotaaotoroi^i^ten^ 

«.y«^totae^weoectMofourvteMw.ewenonttioseoccta^i»«itahera^ha^ 
tSiw  or  more  of  ^The  DepKlnwit  and  Its  legal  oonwraa^  -  and  the  Courtly  -  haw  been 

watseivad. 

1  made  ttds  potot  reoart^  to  sonw  rnemlws  of  the 


WHh  deep  respect  fW  your  aaivlcs  to  our  CwBiby,  I  am. 


MchaetMarohoKl 

Mejor  GenereJ  fret),  U.  S.  Army 


CONTENT  OF  JUDGE  ADVOCATE  GENERAL  DISAGREEMENT 

19.  Senator  Kennedy.  Mr.  Dell’Orto,  a  January  2003  Air 
record  objects  to  the  conditions  that  were  s;^n  on  the  ground  at  ^itmo  At  om  he« 
ing.  General  Romig,  General  Rives,  and  General  San^^er 
wrote  memos  and  spoke  in  oppositioii  to  some  of  the  deten^ations 
memo  and  the  subsequent  Working  Group  Reports  Mr.  Hutson,  the 
JAG  said  the  Bybee  legal  framework  “was  shallow  in  its  legal  analysis,  sh^si^ted 
iiTite  iSicatioL,  andWether  ill-advised.  Frankly,  it  was  juat  wron^’  The  1^^ 
General  Counsel  said  this  legal  analysis  is  questionable 

overrode  all  their  objections  and  decided  the  Bybee  framework  would  apply.  Why 
did  Mr.  Haynes  convene  a  working  group  if  he  was  gomg  to  ignore  their  expert  opin- 

ions  and  go  with  the  Bybee  memo?  ,  t 

Mr  Dell’Orto.  Please  refer  to  my  answer  to  Question  18  above.  In  addition,  md 
with  respect  to  the  matter  of  the  various  memoranda  submitted  by  the  Jud^  Advo¬ 
cates  General  duringthe  working  group  process,  a  review  of  those  menm^da  dem¬ 
onstrates  that  much  of  their  focus  was  on  the  apphcabihty  of  tl^  Umfom 
Military  Justice  and  on  policy  concerns.  I  believe  that  an  objective  reading  of  the 
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working  group  report  leads  to  the  conclusion  that  those  issues  are  more  than  fairlv 
fn  K  ®  ^  indics^t^d  in  the  answer  to  SiSn  ^a w/ 

recommendation  to  the  Secretaiy  of  Defend,  Mr  L^es  eml 
suggestions  and  communicated  all  views  to  the  Secretaiw  ^ 
Addendum  to  ^swers  provided  previously.  I  request  that  you  consider  as  nart  of 
Ae  aMwers  to  both  questions  the  attach^  July  19,  2005  letter  that  Michael 
Marchand.  Major  General ,  U.S.  Army  (retired)  sent  to  Senators  Sp^cte7andL2h? 


July  IS.  2005 


Sensdor  Arten  SpacCar 
Senator  PMrtck  toat^ 

IMad  SlaSas  Sanafea 
CornmltUie  on  the  Jufidaiy 
224  CMswi  Senaia  OfRoa  BuQdfng 
WaaTAigion.  D.a  20510 

Dear  Chapman  ^Mctar  and  Sen^  Laaf^ 


career  were  in  (he  NationaiCnpttni  Pag  Lon 

h  poaWons  provMng  rtgnWcant  aawsire  to  (he  vaini«  non  ^ 

;^«»slBnm«it  as  The  AssWant  Judge  AdvaatoSn^th^^ 

Octaberaool  unfflitiyrndwiiert-li^riltoBe^^i^JS^^SS 
asGeneiall^iunsel  Of  the  Department  of 


«  Hates  oon^s^nay  md  rapeatac^  raac^  out  to  iha  aenlpr  laamia  of  the 

Dai»rtinmt  of  patoim  on  som  <rf  toe  moat  tfficuft  legal  bauea  to  ooRlrofit  oiff  armed  aarvicaa 
OUT  and  ouf  Counliy.  Hahaadmaotoretitihoutiiiytanumtofcmidardlc^Hn^ 

«^Hehasboanre8pe^oraurvl8m,aven<mthoaeocca^onewh^hemavnothaveaffleod 

m  one  more  of  us.  TheD^?»toiemartoasla^oonmmadty*andto8Cowary-.havel^^ 
wHsatved. 


I  made  this  potot  reoa%  to  some  mantas  of  toe  Commiaae  staff  while 

p^BBriOngabMinQ.  Even  so,  I  waita  to  be  sum  toat  you 

WIto  deep  respect  for  yow  amice  to  our  t  am, 


Sfooerely, 


hSchael  Marchand 

Mator  Gar^rei  (reL),  U.  8.  Anny 


D^U’Orto  was  there  an  understanding  that  certain  ele- 
the  Bybee  memo  would  not  change  under  the  working  group? 

T  „  i  Drafts  of  what  later  emerged  as  the  March  14,  2003,  Office  of 

opinion  were  made  available  for  review  by  and  discussed  with  the 
working  group  as  the  opimon  evolved.  Upon  finalization,  the  March  14,  2003  signed 
to  be  authoritative  within  the  executive  branch,  inclu^g 
Defense,  with  respect  to  the  matters  of  law  it  addressed.  To  the 
e^nt  that  the  worfang  group  report  addressed  those  areas  of  law  that  the  Office 

of  working  group  relied  on  that  interpretation 

of  the  law.  To  the  extent  that  the  Office  of  Legal  Counsel  opinion  did  not  address 
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other  matters— for  example,  the  applicability  of  the  Uniform  Code  of  liCht^  Ji^- 

work. 

ing  group. 


POLICY  ON  TREATMENT  OF  DETAINEES 

21  Senator  KENNEDY  Mr.  Dell’Orto,  the  President’s  policy  on  treatment  of  detain¬ 
ees  "asllrtsYhS'Tdetainees  are  to, be  treated  SfSn^'  . 

“humanely”  or  “humane  treatment”  according,  to  the  DOD  Ofece  ot  tne  uenerai 

^X^Dell’Orto.  As  outlined  by  the  White  House  l^S  Poli^^ 

as  determined  by  the  President,  is  to  treat  an  persons  detained  in 
on  terrorism  “humanely  and,  to  the  ^ent  appropriate  SS 

necessity  in  a  manner  consistent  with  the  Principles  of  tt^  Ttod  C^neva  'Uon^ 
tion  of  1949.  Even  though  th  detainees  are  not  ^ 

be  provided  many  POW  privileges  as  a  matter  of  policy,  "nie  White  Mouse  J?act 
Sheet  of  February  7,  2002,  identifies  that  all  detamees  are  being  provided. 

•  three  meals  a  day  that  meet  Muslim  dietary  laws; 

•  adequate  shelter; 

•  water  and  medical  care; 

•  clothing  and  shoes; 

•  showers; 

•  soap  and  hygiene  items; 

•  foam  sleeping  pads  and  blankets; 

•  towels  and  washcloths;  j.  j.  -  i 

•  the  opportunity  to  worship  and  reading  materials; 

•  correspondence  materials  and  the  mea^  to  send  mail: 

•  the  a&lity  to  receive  packages  of  food  and  clothing,  subject  to  security 

In  addition  the  February  2002  Fact  Sheet  states  that  “The  det^ees  will  nrt  be 
subje^d  irphysicad  or^ntal  abuse  or  cruel  treatment.  The  ^temational^m- 
mittee  of  the  Red  Cross  has  visited  and  wiU  continue  to  be  able  to^sit^toe  det^- 
ees  privately.  The  detainees  will  be  permitted  to  raise 

tions  and  we  will  attempt  to  address  those  concerns  consistent  with  ^cunty. 

“her^o^  in  accordance  with  existing  DOD  regulations,  mdudmg 
lation  190-8,  Enemy  Prisoners  of  War,  Retamed  Personnel,  Civilian  Internees  and 

Other  Detainees:  .  ,  u  ■  tt  o 

•  “All  persons  captured,  detained,  mtemed, 

Armed  Wees  custody  during  the  course  of  Mnfhct^wiU  ^ 

tarian  care  and  treatment  from  the  moment  they  fall  into  the  hands  of  U.  . 

forces  until  final  release  or  repatriation.  j  j  • 

.  ‘^e  inhumane  treatment  of  EPW,  Cl,  RP  is  p^rohibited  and  is  not  justi¬ 
fied  by  the  stress  of  combat  or  with  deep  provocafion. 

•  “All  prisoners  will  receive  humane  treatment  without  r^ard  to  r^, 
color,  nationality,  religion,  pohtical  opinion,  sex,  or  other  entena.  ^e  o  - 
lowing  acts  are  prohibited:  murder,  torture,  corporal  punishment,  mutila¬ 
tion  the  taking  of  hostages,  sensory  deprivation,  collective  p^shmrats, 
execution  wthout  trial  by  proper  authority,  and  all  cruel  and  degrading 

“^S^persons  will  be  respected  as  human  beinm.  They  be  protected 
against  all  acts  of  violence  to  include  rape,  forred  prostatubon,  assatot^d 
theft,  insults,  public  curiosity,  bodily  injury,  and  reprisals  of  any  kind,  they 
will  not  be  subjected  to  medical  or  scientific  experiments. 

22  Senator  Kennedy.  Mr.  Dell’Orto,  the  policy  also  c^s  for  treatment  in  a^or^ 
ance  with  the  principles  of  the  Geneva  Conventions,  as  long  m  it  is  consisteift  with 
Military  necessity.”  Who  determines  when  “mihtaiy  necessity*  exists,  and  how  is 

that  term  defined?  .  .  ,  ^  j  .  v  i  r _ i _ 

Mr.  Dell’Orto.  The  conditioning  of  certam  rights  under  the  law  of  w^  ba^d 
upon  the  military  necessity  requirements  of  the  detaimng  power  is  a  fiind^ental 
cracept  within  the  law  of  war  that  is  reflected  withm  the  Geneva  Conventions  of 
1949.  Throughout  history,  the  need  for  the  law  of  war  to  accommodate  the  seimnty 
concerns  of  the  detaining  power  has  been  r^ognized.  ^ctets  Coi^entaiy  to  the 
Third  Geneva  Convention  of  1949,  for  example,  states  that  l^tations  on  acceM  to 
prisoners  of  War  for  “reasons  of  imperative  military  necessity”  were  necess^:  ^- 
erwise  [detaining  powers]  would  sometimes  have  been  put  m  a  position  where  they 
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DIFFERENCE  BETWEEN  TREATMENT  OF  DETAINEES 

necessarily  result  in  their  protections  applying  to  non-Iraqi  al^Oaeda 
meinbers  who  enter  Iraq  to  conduct  terrorist  attacks  against  cSahtionWs  The 
fi  ^  be  carefuUy  scrutinized,  Ct  si^^nt  a! 

»ri.„  "  "■•  «“=' ””  •«■- 

^  ^  position  to  compare  the  quality  of  intelligence  ob 

tamed  from  detainees  in  Iraq  and  Guantanamo.  oi  intelligence  ob- 


MILITARY  INSIGNIA 

indfvidual?  a^t  f"'  ‘he detaining  the 

mmviduals  at  Gitmo  m  a  manner  consistent  with  the  Geneva  Conventions  is  that 

th^  were  not  wearing  proper  insignia  on  the  battlefield.  i^rthere  Ameiic^ 

se^cememters  on  the  ground  not  wearing  military  insignia?  If  so  where? 

lo^J-  Deli/Orto.  pOD  Directive  5100.77T  DOD  Law  of  War  ftoCTlin  December  9 

■^^,fd  Forces  must  comply  with  the  laif^ jf  war  dming  all’ 
amed  inflicts,  h^ever  such  conflicts  are  characterized.  The  law  of  war  includes 

rombat^pTratrons^  ^  combatants  to  distinguish  themselves  during 

hJ’tRt  determined  that  although  the  conflict  with  the  Taliban  is  covered 

12  Treatment  of  Prisoners  of  War  of  August 

t^Arvf ;?  ^  detainees  are  not  entitled  to  POW  status  under  the 

aspect  of  this  determination  was  based  on  the  factual 
o^MhlTa\°  «  ^^ban,  as  a  force,  failed  to  wear  a  fixed  distinctive  sign  rec- 

distance.  The  r^mrements  for  POW  statlls  in  Article  4  for  Smed 

Ws!’nS?^^duafs.°*^"’'  of  fbe  colS 

like^^f  unifoms  satisfy  the  requirements  of  GPW  Article  4.  Un- 

i-w  ''^^d  Forces  operate  in  accordance  with  the  generally  ac¬ 

cepted  ^actice  States  with  respect  to  the  wearing  of  uniforms  by  members  of  the 

of  Article  4  may^  however,  be  TaSd  by  other 
than  a  stand^d  military  umform,  e.g.,  a  partial  uniform  or  a  fixed  distinctive  sisn 
provided  that  forces  are  recognizable  as  combatants.  In  limited  ’  exceptional 
tW^stn^^ar-H  number  of  U.S.  forces  may  be  authorized  to’ operate  in  other 

bp*  ure  required  to  conduct  their  oper¬ 

ations  in  accordance  with  the  law  of  war. 

**  Captured,  would  members  of  the  U.S  mili- 
*  insignia  receive  the  protections  of  the  Geneva  Convention^ 

As  already  noted,  U.S.  Armed  Forces  condLttW  operations  in 
accordance  with  the  law  of  war.  In  an  international  armed  conflict  where  the  Gene- 
®^P^®d  up.  fo^s  would  be  entitled  to,  and  should  be  pro- 
^^d,  POW  protepons.  Should  there  be  doubt  regarding  whether  a  captured  U  S 
servicemember  belongs  to  any  of  the  categories  enumerated  in  GPW  Article  4  he 
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or  she  would  be  entitled  to,  and  should  enjoy.  POW  P^tertions  until  such  time  as 
Viw  nr  hpr  status  has  been  determined  by  a  competent  tribunal.  4.  ^  j  tt  q 

feLr^ess  of  whether  the  Geneva  Conventions  apply  to  a  conflict  captured  U  ^ 

*^oSd  “be^noted  in  addressing  this  question  in  the  context  of  a  U^. 

on^rTted^pIa®AttiabXK’sreg^dib?the1a^^^^^ 
to  pro-^de  humanitarian  care  and  treatment  to  persons  they  capture. 

[Whereupon,  at  12:47  p.m.,  the  subcommittee  adjourned.] 
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1993,  and  his  now  Executive  Vice  President  and  General  Counsel 
for  Verizon. 

When  the  Department  of  Defense  suggested  former  Attorney 
General  Barr,  I  said  excellent,  he  has  got  a  lot  of  experience. 

Thank  you  for  joining  us,  Mr.  Attorney  General,  and  we  look  for¬ 
ward  to  your  testimony. 

STATEMENT  OF  WILLIAM  P.  BARR,  FORMER  ATTORNEY  GEN¬ 
ERAL  OF  THE  UNITED  STATES,  AND  EXECUTIVE  VICE  PRESI¬ 
DENT  AND  GENERAL  COUNSEL,  VERIZON  CORPORATION, 

WASHINGTON,  D.C. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  It  is  good  to  see  you  and 
members  of  the  Committee. 

Rarely  have  I  seen  a  controversy  that  has  less  substance  behind 
it.  Frankly,  I  think  the  various  criticisms  that  have  been  leveled 
at  the  administration's  detention  policies  are  totally  without  foun¬ 
dation  and  unjustified. 

I  would  like  to  distinguish  between  three  different  kinds  of  activ¬ 
ity  that  are  underway  in  Guantanamo.  First,  Guantanamo  is  a  fa¬ 
cility  for  holding  enemy  combatants  are  that  are  captured  in  the 
battle  theater.  We  have  been  fighting  wars  for  230  years.  As  the 
Supreme  Court  recognized,  fighting  wars  is  about  destroying  the 
enemy's  forces  either  by  killing  them  or  capturing  them.  And  when 
you  capture  them,  you  detain  them,  and  we  have  been  holding 
enemy  combatants,  as  I  say,  for  230  years  in  various  facilities. 

There  is  nothing  punitive  about  it.  This  is  not  a  legal  proceeding. 
There  is  no  need  to  bring  charges.  They  are  being  held  because 
they  were  identified  on  the  battlefield  as  threats  to  our  forces  and 
to  our  military  mission.  That  determination  has  already  been  treat¬ 
ed  as  a  military  determination,  and  it  is  not  one  that  gives  for¬ 
eigners  who  encounter  our  troops  on  the  battlefield  due  process 
rights  to  hearings  and  evidentiary  hearings  as  to  whether  they 
were,  in  fact,  or  not  enemy  combatants.  There  has  never  been  a 
case  to  suggest  that.  In  fact,  the  Supreme  Court  cases  say  that  for¬ 
eigners  outside  the  United  States  with  no  connection  to  the  United 
States  do  not  have  due  process  rights. 

Now,  I  would  like  to  analogize  to  World  War  II.  We  held  over  two 
million  Axis  prisoners  during  World  War  II.  Over  400,000  were 
here  in  the  United  States,  in  camps,  in  Utah,  Texas  and  Arkansas. 
And  it  wasn't  cut  and  dry.  As  a  matter  of  fact,  there  was  a  lot  of 
confusion  about  who  was  who  because  we  seized  a  lot  of  Eastern 
Europeans  and  Asians  who  had  been  fighting  in  the  Soviet  army, 
captured  by  the  Germans  and  conscripted  into  forced  labor  battal¬ 
ions  who  were  claiming,  hey,  I  am  a  Soviet  citizen,  I  am  not  an 
enemy  combatant. 

They  didn't  get  into  U.S.  courts.  They  didn't  get  lawyers.  They 
didn't  get  hearings  as  to  are  you  a  member  of  the  Werhmarcht  or 
not.  They  were  detained  until  the  end  of  hostilities.  So  there  are 
no  due  process  rights  for  foreigners  encountered  on  the  battlefield. 

However,  this  should  be  a  moot  issue  because  the  administration 
has  provided — for  the  first  time  I  am  aware  of  in  United  States  his¬ 
tory,  is  providing  an  adversarial  process  to  each  of  these  individ¬ 
uals  to  contest  whether  or  not  they  are,  in  fact,  enemy  combatants. 
This  is  the  CSRT  process,  and  that  comports  with  the  process  al- 
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luded  by  the  Supreme  Court  in  Hamdi  that  should  be  followed  for 
American  citizens  here  in  the  United  States.  So  they  are  getting 
whatever  due  process  rights  could  theoretically  exist,  and  I  submit 
none  do.  They  are  getting  more  than  ample  process. 

The  second  issues  goes  to  the  Geneva  Convention.  I  hear  a  lot 
of  pontificating  about  the  Geneva  Convention,  but  I  don’t  see  what 
the  issue  is.  The  Geneva  Convention  applies  to  signatory  powers. 
A1  Qaeda  hasn’t  signed  it.  They  are  not  covered  by  the  Geneva 
Convention,  period.  With  all  this  pontificating,  I  haven’t  heard  any¬ 
one  allege  any  set  of  facts  that  would  change  that. 

The  President  absolutely  correct  in  saying  they  are  not  entitled 
to  protection.  Does  this  mean  they  are  without  rights?  No.  If  you 
are  not  covered  by  the  Geneva  Convention,  then  you  are  held  in  de¬ 
tention  under  the  common  law  of  war  and  you  are  treated  hu¬ 
manely.  But  to  say  that  terrorist  like  al  Qaeda  are  entitled  to  pro¬ 
tections  of  the  Geneva  Convention  demeans  international  law,  the 
Geneva  Convention  and  our  troops. 

The  third  point  I  want  to  make  is  about  military  tribunals.  I 
guess  we  have  come  a  long  way  because  when  the  President  first 
put  out  his  order  on  military  tribunals,  there  was  all  this  strum 
and  drone  and,  gee,  this  is  a  big  end  run  around  Article  III  courts 
and  the  world  is  coming  to  an  end  and  this  is  unprecedented  and 
this  is  a  big  deal. 

Well,  the  debate  seems  to  have  recentered  a  bit.  I  haven’t  heard 
any  serious  argument  that  these  cases  belong  anywhere  else  than 
military  tribunals.  Now,  military  tribunals  are  different  than  this 
issue  of  whether  you  are  an  enemy  combatant.  As  to  some  set  of 
people  in  our  custody,  we  will  choose  to  bring  prosecutions.  That 
is  a  punitive  action  and  we  will  try  them  for  violations  of  the  laws 
of  war.  Historically,  that  has  always  been  done  by  military  courts. 

So,  for  example,  in  World  War  II  when  we  tried  German  soldiers 
for  atrocities  like  the  massacre  at  Malmady,  they  were  tried  not  in 
Article  III  courts  here  in  the  United  States.  They  were  tried  by 
military  courts.  And  the  President  has  quite  rightly,  consistent 
with  230  years  of  history,  set  up  military  courts  to  try  violations 
of  the  laws  of  war. 

Part  of  what  is  going  on  here,  I  think,  in  this  debate  is  a  funda¬ 
mental  misapprehension  between  two  different  kinds  of  constitu¬ 
tional  activity.  One  is  law  enforcement  and  the  other  is  waging 
war.  They  are  different,  and  it  is  fundamentally  incompatible  with 
our  Constitution  and  constitutional  principles  to  try  to  take  the 
strictures  on  executive  power  that  exist  in  the  law  enforcement 
arena  and  carry  them  over  and  try  to  apply  them  when  the  country 
is  waging  war  against  foreign  foe. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Barr  appears  as  a  submission  for 
the  record.] 

Chairman  Specter.  Thank  you  very  much,  Mr.  Barr. 

Our  next  witness  is  Lieutenant  Commander  Charles  Swift,  who 
is  defense  counsel  in  the  Office  of  Department  of  Defense  Military 
Commissions.  He  is  currently  detailed  to  represent  Salim  Hamdan, 
who  is  facing  trial  by  the  military  commission. 

Lieutenant  Commander  Swift  is  a  graduate  of  the  United  States 
Naval  Academy  and  has  a  law  degree  from  the  University  of  Puget 
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Sound,  graduating  cum  laude  there.  He  has  been  affiliated  with  the 
Navy’s  Judge  Advocate  General  Corps  after  returning  to  active 
service  in  1994. 

Thank  you  for  your  service,  Commander  Swift,  and  we  look  for¬ 
ward  to  your  testimony. 

STATEMENT  OF  LIEUTENANT  COMMANDER  CHARLES  D. 

SWIFT,  DEFENSE  COUNSEL,  OFFICE  OF  CHIEF  JUSTICE 

COUNSEL,  DEPARTMENT  OF  DEFENSE,  WASHINGTON,  D.C. 

Commander  Swift.  Mr.  Chairman,  members  of  the  Committee, 
as  the  Chairman  stated,  my  name  is  Lieutenant  Commander 
Charles  Swift  and  I  am  with  the  Office  of  Military  Commissions  for 
the  past  2  years  and  I  represent  Salim  Ahmed  Hamdan.  I  also  was 
in  line  to  represent  Mr.  Habib,  until  the  press  releases  regarding 
his  treatment  caused  his — or  charges  were  not  approved  against 
him  following  those  press  releases. 

My  testimony  today  is  made  in  my  capacity  as  Mr.  Hamdan’s  at¬ 
torney.  And,  as  such,  it  does  not  necessarily  represent  the  opinions 
of  the  Department  of  Defense  or  the  Department  of  the  Navy. 

I  first  got  to  Military  Commissions  in  March  of  2003.  Prior  to 
coming  to  the  commissions,  I  had  absolute  respect  for  military  jus¬ 
tice.  I  had  worked  in  it.  I  am  extremely  proud  of  our  military  jus¬ 
tice  system.  So  it  was  surprising  to  me  to  get  to  Military  Commis¬ 
sions  and  during  my  in-brief  be  told  Mr.  Haynes,  the  general  coun¬ 
sel,  that  Mr.  Lloyd  Cutler,  who  has  participated  in  the  Quirin  Com¬ 
mission  as  a  prosecutor,  one  of  the  junior  people  on  it,  considered 
that  commission  that  only  thing  in  his  distinguished  legal  career 
of  which  he  was  not  proud.  I  couldn’t  really  put  those  two  things 
together — military  justice  and  not  being  proud.  After  2  years  at  the 
Military  Commissions,  I  regret  to  say  I  can. 

I  met  Mr.  Hamdan  in  December  of  2003.  I  was  detailed  pursuant 
to  an  order  or  a  request  by  the  chief  prosecutor.  That  request  said 
that  the  purpose  in  detailing  me  was  to  negotiate  a  guilty  plea.  It 
also  said  that  my  access  to  Mr.  Hamdan  was  contingent  upon  the 
fact  that  he  engage  in  those  negotiations  toward  a  guilty  plea  and 
that  if  he  didn’t,  then  we  wouldn’t  have  access  anymore.  In  my 
military  career  as  an  attorney,  I  had  never  been  detailed  to  rep¬ 
resent  somebody  under  those  circumstances. 

When  I  met  him,  he  had  already  been  in  solitary  confinement  for 
more  than  45  days.  I  call  it  solitary  confinement  because  Mr. 
Hamdan  was  by  himself.  He  was  in  a  windowless  room  where  ven¬ 
tilation  was  provided  only  by  an  air  conditioner  and  where  there 
was  no  natural  lighting.  He  exercised — and  the  guards  confirmed 
this — only  at  night  for  about  30  minutes.  He  didn’t  see  any  other 
detainees  at  any  other  time,  and  he  was  already,  in  my  observa¬ 
tion — I  am  not  a  physician,  but  in  my  observation,  under  extreme 
mental  stress. 

I  had  to  tell  him  that  the  only  way  I  could  guarantee  that  I 
would  see  him  again  was  if  he  agreed  that  we  were  going  to  plead 
guilty  to  something.  To  do  that  ethically,  I  decided  that  the  only 
way  to  do  that  was  to  tell  him  I  can’t  guarantee  you — I  don’t  know 
what  the  Supreme  Court  is  going  to  say,  but  if  I  am  not  allowed 
to  see  you — 

Chairman  Specter.  This  is  a  guilty  plea  to  what? 
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Commander  Swift.  War  crime  unspecified,  sir. 

That  if  I  am  not  allowed  to  see,  I  will  file  a  habeas  and  a  man¬ 
damus  writ  in  Federal  court  on  your  behalf.  I  don’t  know  that  that 
would  work,  but  that  is  what  I  will  do. 

I  subsequently  requested  speedy  trial.  I  had  requested  that  in 
February  of  2004.  General  Hemingway  responded  in  March  of  the 
same  year  saying  that — I  requested  it  under  the  UCMJ  because 
Congress  had  said  in  passing  Article  36  for  commissions  that  the 
standards  would  never  be  less  than  the  UCMJ.  So  I  felt  that  surely 
a  speedy  trial  would  be  available.  I  was  told  no,  and  it  wasn’t  until 
I  filed  a  suit  in  Federal  court  that  Mr.  Hamdan  got  charges.  In 
fact,  it  was  only  when  the  Supreme  Court  guaranteed  that  that  op¬ 
tion  existed. 

The  problem  with  military  commissions  ultimately,  sir,  comes 
somewhat  to  what  General  Hemingway  said,  and  I  have  the  most 
respect  for  him.  He  said  I  am  here  on  behalf  of  here  on  behalf  of 
the  Government.  The  problem  is  that  General  Hemingway  advises 
General  Altenburg,  who  is  the  ultimate  judge.  A  military  commis¬ 
sion  under  the  rules  doesn’t  have  the  ability  to  make  any  final  rul¬ 
ing.  They  have  to  send  it  to  General  Hemingway  for  legal  review. 
But  he  is  also  here  as  the  prosecutor;  he  has  already  made  up  his 
mind.  We  can’t  say  that  this  is  an  independent  and  fair  process. 
It  is  not  befitting  of  America.  If  we  had  the  judge  also  be  the  pros¬ 
ecutor,  would  that  be  an  American  process,  sirs  and  ma’am? 

Thank  you.  I  yield  the  rest  of  my  time  and  I  would  ask  that  you 
consider  my  written  testimony. 

[The  prepared  statement  of  Commander  Swift  appears  as  a  sub¬ 
mission  for  the  record.] 

Chairman  Specter.  Your  full  statement  will  be  made  part  of  the 
record.  Commander  Swift. 

Our  next  witness  and  final  witness  on  this  panel  is  Professor  Ste¬ 
phen  Schulhofer,  Professor  of  Law  at  New  York  University.  He  has 
authored  some  50  scholarly  articles  and  books,  six  books,  and  his 
recently  published  work  goes  to  the  core  of  the  issues  we  have  here 
today,  called,  quote,  “The  Enemy  Within:  Intelligence-Gathering, 
Law  Enforcement  and  Civil  Liberties  in  the  Wake  of  9/11.” 

Thank  you  very  much  for  coming  in  today.  Professor  Schulhofer, 
and  we  look  forward  to  your  testimony. 

STATEMENT  OF  STEPHEN  J.  SCHULHOFER,  PROFESSOR,  NEW 

YORK  UNIVERSITY  SCHOOL  OF  LAW,  NEW  YORK,  NEW  YORK 

Mr.  Schulhofer.  Thank  you.  Senator  Specter,  members  of  the 
Committee. 

The  issues  arising  out  of  the  Guantanamo  detentions  are  enor¬ 
mously  important  to  our  National  security  because  it  is  essential 
that  we  be  able  to  convince  the  world  that  America  is  fighting  for 
freedom  and  for  human  dignity.  We  can’t  defeat  terrorism  if  we  win 
battles  at  Tora  Bora,  but  lose  the  cooperation  and  respect  of  the 
world’s  one  billion  law-abiding  Muslim  citizens.  Guantanamo  is 
hurting  us  very  badly. 

Senator  Cornyn,  nobody  wants  to  turn  loose  the  dangerous  ter¬ 
rorists  you  describe;  nobody  does.  Nobody  wants  to  miss  the  chance 
to  get  life-saving  intelligence,  but  we  can’t  let  our  actions  create 
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dozens  of  new  terrorists  for  every  terrorist  we  capture,  and  that  is 
what  now  seems  to  be  happening. 

I  have  been  asked  to  focus  on  solutions  to  this  dilemma.  That  is 
a  problem  we  have  been  studying  carefully  at  the  Brennan  Center 
for  the  past  2  years.  Global  terrorism  poses  unique  challenges,  but 
when  it  comes  to  detention,  interrogation  and  trial,  we  have  found 
no  reason  to  think  that  the  traditional  institutions  used  in  all  prior 
wars  aren’t  up  to  the  task.  I  should  say  that  again  because  it  is 
obviously  not  conventional  wisdom.  In  matters  of  interrogation,  de¬ 
tention  and  trial,  we  have  found  no  reason  to  think  that  traditional 
institutions  aren’t  up  to  the  task. 

The  principles  that  should  guide  our  response  to  Guantanamo 
are  basically  three.  First,  we  should  stick  closely  to  the  pre-9/11 
procedures.  Doing  that  will  minimize  start-up  costs.  And  most  im¬ 
portant,  it  will  give  us  the  legitimacy  that  has  been  disastrously 
missing  from  our  detentions  at  Guantanamo. 

Second,  our  aim  should  not  be  to  see  how  many  safeguards  we 
can  avoid.  That  is  the  thinking  that  has  brought  us  to  where  we 
are  today.  We  must  maximize  transparency  and  accountability.  We 
must  do  that  even  if  the  lawyers  convince  you  that  it  is  not  legally 
required. 

Third,  Congress  and  the  administration  need  to  address  these 
issues  quickly,  but  there  is  no  point  in  doing  that  in  a  way  that 
will  simply  re-inflame  world  opinion.  The  point  of  acting  quickly  is 
to  show  that  we  are  ready  to  embrace  accountability  and  accept  the 
rule  of  law,  openly  administered  by  independent  tribunals.  Courts 
and  courts  martial  already  can  do  that  effectively,  particularly  with 
the  tools  provided  by  the  Classified  Information  Procedures  Act. 

With  that  straightforward  solution  right  at  our  fingertips,  it  is 
simply  tragic  that  we  are  letting  ourselves  lose  this  propaganda 
war.  It  is  tragic  that  we  are  letting  hardened  terrorists  paint  them¬ 
selves  as  victims  and  elude  the  punishments  that  are  long  overdue, 
and  it  is  not  because  defense  counsel  have  had  the  audacity  to  file 
motions.  That  is  not  the  cause  of  this  delay.  It  is  because  the  ad¬ 
ministration  is  trying  to  build  an  entirely  new  system  from  scratch. 

In  terms  of  intelligence.  Admiral  Jacoby  has  one  view  that  you 
heard  read  into  the  record  this  morning,  but  let’s  be  clear  about 
this.  No  other  country  in  the  Western  world  claims  that  successful 
interrogation  requires  keeping  terrorism  suspects  in  isolation  for 
years  on  end.  Britain,  when  it  faced  a  grave  emergency  in  Northern 
Ireland,  extended  incommunicado  detention  from  its  normal  period, 
which  was  48  hours,  to  a  maximum  of  5  days — 5  days,  Mr.  Chair¬ 
man.  For  the  Israelis,  even  in  areas  under  military  occupation,  the 
detention  of  suspected  terrorists  before  their  first  court  hearing  is 
limited  to  a  maximum  of  8  days. 

How  can  we  be  surprised  that  the  world  doesn’t  buy  into  Admiral 
Jacoby’s  view?  How  can  we  be  surprised  that  the  world  recoils  at 
incommunicado  detentions  that  are  lasting  for  more  than  3  years? 
Congress  and  the  administration  should  move  quickly  to  start  cut¬ 
ting  our  losses.  As  I  mentioned,  there  is  no  reason  to  think  the  tra¬ 
ditional  war-time  procedures  can’t  handle  the  issues.  The  details 
are  in  my  written  statement. 

That  said,  some  of  the  key  facts  are  still  obscure,  and  'Trust  us” 
is  just  not  an  answer  that  works  beyond  our  own  borders.  So  as 
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Senator  Biden  said,  we  do  need  a  bipartisan  study,  this  one  focused 
on  detention,  interrogation  and  trials.  I  know  Washington  doesn't 
want  another  study  commission,  but  there  may  be  no  other  way  to 
demonstrate  our  commitment  to  the  rule  of  law.  I  think  what  is 
equally  important  is  there  may  be  no  other  way  to  be  sure  that  our 
tough-minded  practices  aren't  helping  the  enemy  more  than  they 
are  helping  us.  The  stakes  are  very  high  and  we  have  to  get  this 
right. 

Thank  you  for  your  attention. 

[The  prepared  statement  of  Mr.  Schulhofer  appears  as  a  submis¬ 
sion  for  the  record.] 

Chairman  Specter.  Thank  you  very  much.  Professor  Schulhofer. 

We  now  come  to  the  questioning  of  the  panel,  and  let  me  begin 
with  you.  Commander  Swift.  When  your  instructions  to  obtain  a 
guilty  plea  did  not  work  out,  you  then  represented  Mr.  Hamdan  in 
the  habeas  corpus  proceedings  in  the  United  States  District  Court 
for  the  District  of  Columbia.  Is  that  correct? 

Commander  Swift.  Yes,  sir. 

Chairman  Specter.  And  was  there  any  limitation  placed  upon 
your  representation  of  him  there? 

Commander  Swift.  No,  sir,  there  wasn't.  During  this  entire  pro¬ 
ceeding,  I  want  to  assure  this  panel,  this  Committee,  that  I  have 
never  felt  any  pressure  from  my  seniors  or  from  my  bosses  or  any¬ 
one  in  the  military — 

Chairman  Specter.  So  you  just  proceeded  to  do  a  lawyer's  job? 

Commander  Swift.  Sir? 

Chairman  Specter.  You  just  proceeded  to  do  a  lawyer's  job? 

Commander  Swift.  Sir,  I  proceeded  to  do  the  job  I  believed  to  be 
as  a  lawyer  and  an  officer  in  that  situation  required. 

Chairman  Specter.  Is  it  customary,  or  are  there  many  other 
cases  where  a  detainee  like  Mr.  Hamdan  is  provided  counsel  like 
you,  well-trained  and  versed  in  the  field,  with  experience  and  ex¬ 
pertise? 

Commander  Swift.  To  my  knowledge,  two  of  the  cases  that  were 
cited  for  commission's  proposition  are  the  Yamashida  case  and  the 
Quirin  case.  In  both  of  those.  Colonel  Royale  brought  that  case  to 
the  Supreme  Court,  and  the  defense  counsel,  who  will  go  unnamed 
in  the  Yamashida  case,  went  so  far  as  to  fly  their  petition  for  ha¬ 
beas  to  the  Supreme  Court  out  on  an  airplane  from  the  Philippines. 

Chairman  Specter.  There  has  been  testimony  here  today  that 
counsel  is  available  in  these  proceedings  before  the  military  com¬ 
mission.  To  what  extent  have  you  found  that  to  be  true? 

Commander  Swift.  Well,  there  was  counsel  available  at  one 
time,  sir.  The  problem  is  that  that  time  has  passed.  At  its  height, 
the  Office  of  Military  Commissions  and  the  defense  counsel's  office 
was  six  full-time  attorneys.  As  of  July  22nd,  it  will  be  down  to  one, 
unless  reliefs  are  identified.  I  am  no  longer  attached  directly  to  the 
office,  in  that  I  went  on  to  other  orders.  I  continue  to  represent  Mr. 
Hamdan. 

Chairman  Specter.  Would  the  availability  of  defense  counsel  im¬ 
pede  what  Senator  Kyi  had  spoken  about  here  earlier  today  as  the 
interrogation  process  which  needs  to  be  a  continuum? 

Commander  Swift.  I  don't  agree  that  it  would,  sir.  After  an  im¬ 
mediate  position,  my  experience — and  I  can  only  speak  for  my  ex- 
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perience  here,  sir — is  that  more  times  than  not,  when  my  client  has 
valuable  information  and  there  is  an  opportunity  to  benefit  the 
Government  and  benefit  himself,  my  immediate  advice  is  let’s  give 
the  information  and  get  the  benefit  of  it. 

Chairman  SPECTER.  Let  me  turn  to  former  Attorney  General 
Barr.  In  the  opinion  which  Judge  Green  handed  down  on  a  series 
of  Guantanamo  cases,  she  found  deficiencies  in  the  CSRT’s  failure 
to  provide  detainees  with  access  to  material  evidence  upon  which 
the  tribunal  affirmed  their,  quote,  “enemy  combatant  status,”  and 
the  failure  to  permit  the  assistance  of  counsel  to  compensate  for 
the  Government’s  refusal  to  disclose  classified  information  directly 
to  the  detainees. 

Mr.  Barr,  to  what  extent  is  it  realistic  to  give  detainees  access 
to  classified  information  so  that  they  are  able  to  defend  them¬ 
selves?  You  made  a  comment  about  this  is  not  an  adversarial  pro¬ 
ceeding;  the  rights  are  limited.  How  do  you  balance  that  out,  or  is 
there  no  balance? 

Mr.  Barr.  In  my  mind,  it  is  a  prudential  judgment  by  the  chief 
executive,  the  commander  in  chief,  because  it  is  preposterous  to  say 
that  there  is  some  kind  of  constitutional  right  that  the  foreign  per¬ 
son  seized  on  the  battlefield  has  to  look  into  American  intelligence 
during  a  way. 

I  mean,  just  think  about  the  enormity  of  that.  You  know,  our 
troops  make  a  judgment  that  someone  is  a  hostile  and  then  we 
have  to  have  an  adversary  proceeding  and  then  they  get  free  rein 
into  looking  into  classified  material.  It  is  ridiculous. 

Chairman  Specter.  Let  me  turn  to  Mr.  Margulies.  My  time  is 
nearly  expired. 

Your  representation  of  Mr.  Habib  certainly  was  successful.  Was 
there  any  evidence  to  the  extent  that  you  feel  free  to  comment 
about  the  substance  of  the  Government’s  charges? 

Mr.  Margulies.  What  I  can  say  is  that  I  have  reviewed  the  clas¬ 
sified  and  the  unclassified  portions  of  the  returns.  I  can  only  dis¬ 
cuss  the  classified  portions  to  the  extent  that  it  has  become  public. 
For  instance,  portions  of  it  are  discussed  in  Judge  Green’s  decision. 
If  the  allegations  against  him  were  true,  he  wouldn’t  be  home.  If 
there  were  an  atom’s  weight  worth  of  true  to  them,  he  would  still 
be  in  custody. 

The  Department  of  Defense  does  not  disclose  why  it  is  it  releases. 
What  it  does  is  puts  them  on  a  plane  and  sends  them  home.  I  am 
the  only  person  who  actually  got  to  go  home  with  him,  and  so  we 
had  advanced  notice  of  it.  But  all  we  know  is  that  they  made  very 
strong  allegations  against  him  and  then  the  facts  came  out  that  it 
appears  that  those  allegations  were  based  on  statements  taken 
when  he  was  in  Egypt.  And  when  that  fact  came  out,  he  was  re¬ 
leased. 

Chairman  Specter.  I  am  past  time,  which  I  don’t  like  to  be,  but 
we  are  not  going  to  have  another  round,  so  I  want  to  follow  up  with 
you  on  just  one  further  area,  Mr.  Margulies. 

Your  job  as  defense  counsel  is  obviously  to  represent  your  client, 
to  secure  his  release  if  you  can.  But  you  have  heard  the  testimony 
and  you  know  the  circumstances  of  the  problems  of  a  terrorist  at¬ 
tack  and  you  know  the  difficulties  of  producing  competent  evidence 
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and  giving  detainees  access  to  confidential  information  because  of 
the  security  problems. 

Can  you  take  a  step  backward  and  give  us  a  view  as  to  how  you 
would  reconcile  these  differences? 

Mr.  Margulies.  I  can  try. 

Chairman  SPECTER.  That  is  too  broad  a  question  for  now,  but  I 
will  ask  you  to  respond  to  it.  But  I  would  like  to  ask  you  to  respond 
further  when  we  work  through  these  issues  after  this  hearing  is 
over  today.  This  is  just  the  start  of  a  lot  of  hard  work  on  the  part 
of  the  Committee  in  trying  to  figure  out  what  our  constitutional 
duty  is  to  establish  these  rules. 

But  what  would  you  say  on  this  tough  issue  of  balance? 

Mr.  Margulies.  Two  tWngs,  Senator.  One,  my  colleagues  and  I — 
and  when  I  say  my  collea^es,  that  is  the  lawyers  that  I  have  been 
working  with,  and  there  is  now  a  substantial  number.  I  have  to 
give  a  particular  nod  to  the  lawyers  at  the  Center  for  Constitu¬ 
tional  Rights  who  have  been  my  colleagues  in  Rasul  since  the  case 
began,  and  at  Sherman  and  Sterling  here  in  D.C.  who  have  rep¬ 
resented  the  companion  case  of  Al-Odah.  We  stand  ready  to  work 
with  you  and  your  colleagues  in  whatever  capacity  you  want. 

I  know  Professor  Schulhofer  can  address  this  as  well.  Regarding 
your  other  question,  the  Federal  courts  of  the  United  States  are 
steeped  in  the  procedures  and  statutes  governing  the  use  and  dis¬ 
semination  of  classified  information.  We  have  dealt  with  this  prob¬ 
lem  for  decades,  and  dealt  with  it  successfully  in  terrorism  trials. 

We  know  how  to  create  a  process  that  both  comports  with  the  re¬ 
quirements  of  the  law  and  protects  national  security  classified  in¬ 
formation.  We  have  an  entire  body  of  statutes — the  Classified  In¬ 
formation  Protection  Act,  or  CIPA — that  can  be  imported  into,  ei¬ 
ther  by  legislation  or  by  the  habeas  rules,  to  control  the  flow  of  in¬ 
formation  in  habeas  proceedings  for  the  540  people  who  are  not 
going  to  be  subject  to  military  commissions. 

The  problem  is  that  the  CSRTs  not  only  rely  on  classified  infor¬ 
mation  that  is  not  shared  with  the  prisoner,  but  do  not  share  it 
with  counsel.  So  he  must  rebut — in  fact,  the  burden  is  on  him  to 
rebut  secret  information  that  is  not  shared  with  him  that  he 
doesn't  know  about.  That  is  what  collectively  makes  it  an  invalid 
process. 

Chairman  Specter.  Okay,  thank  you  very  much,  Mr.  Margulies. 

Senator  Leahy. 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  Thank  you,  all  four 
of  you,  for  being  here. 

Professor,  let  me  ask  you  a  question.  I  have  sort  of  been  thinking 
about  this  this  morning.  General  Hemingway  said  one  of  the  rea¬ 
sons  it  took  3  years  to  begin  commissions  was  because  they  had  to 
build  a  whole  new  judicial  system. 

Was  it  necessary  to  build  a  whole  new  judicial  system? 

Mr.  Schulhofer.  Senator,  it  was  not  necessary.  For  people  who 
have  been  captured  overseas  on  the  battlefield,  we  have  proce¬ 
dures — Army  Regulation  190-8 — for  prompt  determinations  right 
on  the  battlefield  of  their  status.  We  have  procedures.  If  they  are 
claimed  to  be  unprivileged  combatants,  as  General  Barr  claimed  a 
minute  ago,  our  own  procedures  require  further  process  because 
treating  them  as  unprivileged  means  that  they  don’t  have  the 
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rights  to  communicate  with  their  families  and  other  principals 
under  the  Geneva  Convention. 

Senator  Leahy.  Let  me  follow  that  up  just  a  little  bit  further  be¬ 
cause  you  said  if  they  are  picked  up  on  the  battlefield.  Have  you 
heard,  as  I  have,  that  some  of  the  individuals  picked  up  were  not 
captured  during  combat,  but  were  picked  up  far  from  any  battle¬ 
field;  I  have  been  told  in  countries  such  as  Bosnia?  Does  that  raise 
a  concern  for  you  if  that  is  so? 

Mr.  ScHULHOFER.  Absolutely.  We  know  for  a  fact — even  though 
the  Government  has  simply  refused  to  give  a  direct  answer  to  ques¬ 
tions  about  this,  we  know  for  a  fact  that  many  of  the  people,  even 
people  seized  in  Afghanistan,  were  not  seized  by  our  own  troops, 
which  was  the  formulation  General  Barr  mentioned.  These  are  peo¬ 
ple  who  were  seized  by  warlords  in  Afghanistan  and  literally  sold 
to  us  under  the  claim  that  they  had  been  fighting.  That  is  just  Af¬ 
ghanistan  for  a  starter. 

Then  we  know  for  a  fact  that  some  people  were  picked  up  in  Bos¬ 
nia.  We  know  for  a  fact  that  some  of  the  enemy  combatants  were 
arrested  right  here  in  the  United  States.  One  of  them  was  arrested 
at  O’Hare  Airport  in  Chicago.  One  of  them  was  arrested  by  the  FBI 
in  Peoria,  Illinois.  And  these  people  have  been  determined  to  be 
enemy  combatants  on  the  theory  that  the  entire  world  is  a  meta¬ 
phorical  battlefield.  So  we  know  for  a  fact  that  that  is  going  on. 

Senator  Leahy.  It  is  interesting.  I  am  not  looking  for  answer  to 
this,  but  if  the  entire  world  is  a  metaphorical  battlefield  and  we 
know  that  we  will  be  facing  terrorists  as  long  as  anybody  in  this 
room  lives,  that  gives  you  an  awful  lot  of  leeway  if  you  follow  these 
rules. 

Lieutenant  Commander  Swift,  you  have  been  in  the  military  for 
18  years.  You  are  obviously  there  as  a  career  military  officer.  De¬ 
fending  suspected  terrorists  probably  doesn’t  make  you  the  most 
popular  person  at  the  officer’s  club,  if  I  am  correct. 

Commander  Swift.  I  was  concerned  about  that,  sir.  To  relate, 
though — I  think  that  this  is  incredibly  important  to  the  military — 
I  went  back  to  my  20th  reunion  at  the  Naval  Academy.  One  of  the 
people  I  was  kind  of  worried  about  seeing  is  a  Marine  Corps  lieu¬ 
tenant  colonel  who  has  had  an  awful  lot  of  combat  time.  He  has 
been  in  every  campaign.  And  he  came  up  to  me  at  the  reunion  and 
he  looked  at  me  and  said,  I  go  out  there  everyday  to  fight  for  our 
freedom  on  the  battlefield;  don’t  you  do  dare  stop  fighting  in  the 
courts. 

Senator  Leahy.  As  the  proud  father  of  a  former  Marine,  I  am  de¬ 
lighted  to  hear  that  response.  When  I  was  a  prosecutor,  I  recall  al¬ 
ways  arguing  that  we  get  the  best  defense  attorney  possible.  The 
system  works  better. 

You  heard  General  Hemingway’s  testimony  this  morning  about 
the  military  commissions.  Is  there  anything  you  would  like  to  add 
to  his  testimony,  or  disagree  with  his  testimony? 

Commander  Swift.  I  would  start  principally  with  the  idea  of 
rights.  The  first  thing  we  do  is  list  rights,  but  they  don’t  read  you 
the  last  paragraph.  The  last  paragraph  says  that  nothing  in  the  in¬ 
struction  that  supposedly  creates  these  rights  actually  creates  a 
right  in  any  court.  Moreover,  they  are  subject  to  change  at  any 
time  and  cannot  be  enforced  by  the  accused. 
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Now,  to  me,  a  right  is  something  you  get  to  keep  and  you  get  to 
have  unless  due  process  takes  it  away  from  you,  not  a  change  in 
the  instruction,  and  it  can  be  enforced.  So  I  think  when  we  start 
with  the  entire  process,  when  these  have  been  listed  as  rights  to 
you,  they  are  not  actually  rights.  They  are  the  current  processes 
and  they  can  be  changed  at  any  time  and  they  are  unenforceable 
by  the  accused. 

Senator  Leahy.  I  think  I  referred  to  this  morning  those  pesky 
rights.  Again,  when  I  was  a  prosecutor — and  Senator  Specter  had 
far  more  experience  as  a  prosecutor — those  rights  oftentimes  made 
our  life  more  difficult,  but  I  don't  think  either  one  of  us  would  ever 
suggest  that  we  not  have  them. 

The  administration  has  argued  that  if  the  Geneva  Conventions 
apply  to  the  war  on  terror,  then  members  of  al  Qaeda  would  re¬ 
ceive  prisoner  of  war  protections  and  we  would  not  be  able  to  inter¬ 
rogate  them.  One,  is  that  correct?  And,  secondly,  what  advantages 
would  there  be  for  the  U.S.  to  apply  the  Geneva  Conventions  to  the 
war  on  terror? 

Commander  Swift.  There  would  be  one — -just  to  relate  from  his¬ 
tory,  sir,  the  Japanese  were  certainly  considered  during  World  War 
II  to  be  fanatical,  willing  to  die  rather  than  surrender.  In  fact,  they 
had  the  precursor  of  suicide  bombers,  the  kamikaze  pilot. 

Senator  Leahy.  The  battles  of  Mount  Surabachi  show  that. 

Commander  Swift.  Yes,  sir.  The  most  effective  interrogations  of 
the  Japanese  who  were  captured  were  conducted  in  accordance 
with  the  Geneva  Conventions.  They  were  conducted  by  a  Marine 
colonel  who  was  steeped  in  the  Japanese  language,  their  philos¬ 
ophy  and  understanding.  By  treating  them  kindly  and  humanely, 
he  undercut  the  propaganda  that  they  had  been  fed  that  the  Amer¬ 
icans  were  simply  out  to  annihilate  the  Japanese.  When  they  found 
that  not  to  be  true,  they  cooperated. 

I  would  also  say  that  as  far  as  applying  the  Geneva  Conventions 
to  al  Qaeda,  I  would  harken  back  to  what  the  Milliken  court  said. 
At  the  end  of  the  court,  it  said  it  makes  no  sense  to  apply  the  pains 
of  the  law  of  war  to  those  who  cannot  claim  its  protections. 

Milliken  was  a  terrorist  presumably  of  his  day.  He  was  supposed 
to  be  supporting  an  insurrection  in  the  north  against — overthrow 
of  the  army  behind  enemy  lines.  They  said  if  you  are  not  going  to 
apply  the  protections  of  the  military  to  him,  you  can't  apply  the 
military  law  to  him. 

If  we  apply  the  Geneva  Conventions  and  say  we  are  holding  our¬ 
selves  under  their  accountability,  then  we  can  say  we  are  going  to 
hold  you  accountable,  too.  We  cannot  start  this  process  by  saying, 
well,  the  Geneva  Conventions  don't  apply  to  you,  you  have  no  pro¬ 
tections,  we  don't  have  to  follow  them,  and  now  we  are  going  to 
hold  you  accountable  for  violating  them. 

Senator  Leahy.  Thank  you.  Commander.  I  am  proud  of  your  re¬ 
sponse  and  I  think  you  reflect  the  feelings  of  many  in  the  military. 
And  I  think  you  are  fighting  to  make  sure  we  have  all  of  those 
rights,  all  of  the  military  are,  and  I  applaud  you  for  upholding 
them. 

I  wonder,  Mr.  Chairman,  could  I  ask  Attorney  General  Barr  one 
question? 

Chairman  Specter.  Sure.  Go  ahead.  Senator  Leahy. 
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Senator  Leahy.  It  is  always  a  pleasure  to  see  Attorney  General 
Barr  here.  He  is  no  stranger  to  this  Committee  in  good  times  and 
bad.  I  hope  they  are  mostly  good  times. 

John  Walker  Lindh  was  a  U.S.  citizen  who  fought  alongside  the 
Taliban.  To  begin  with,  I  am  not  holding  any  brief  for  Mr.  Lindh, 
but  he  was  prosecuted  in  Federal  court  and  he  is  now  serving  a  20- 
year  sentence.  Yasir  Hamdi,  who  was  another  U.S.  citizen,  was 
captured  in  Afghanistan.  He  was  designated  an  enemy  combatant 
and  he  was  held  in  a  Navy  brig  for  more  than  2  years.  He  was  not 
allowed  access  to  either  a  lawyer  or  family. 

The  Supreme  Court  then  said  he  was  entitled  to  a  fair  hearing — 
hardly  a  radical  ruling  from  hardly  a  radical  Supreme  Court.  But 
the  administration  said,  well,  rather  than  give  him  the  hearing,  we 
will  release  him.  So  one  minute,  he  is  too  dangerous  to  be  allowed 
access  to  a  lawyer.  The  next  minute,  all  of  a  sudden  he  is  free  to 
go. 

Quite  a  bit  different,  the  treatment  between  Lindh  and  Hamdi. 
Which  case  had  a  better  result? 

Mr.  Baer.  Well,  obviously,  the  Lindh  case  had  a  better  result, 
but  I  think  you  are  mixing  up  two  different  things  here.  One  is  the 
legal  regime  that  applies  to  American  citizens,  and  I  think  the  ad¬ 
ministration  has  always  taken  the  position  and  recognized  that  in 
any  war  you  will  find  American  citizens  fighting  in  enemy  forces. 
That  has  been  the  case. 

That  was  the  case  in  World  War  H.  There  were  Americans  fight¬ 
ing  in  the  Werhmarcht,  and  we  had  captured  some,  and  the  admin¬ 
istration  took  the  position  that  they  were  always  entitled  to  habeas 
corpus.  They  can  get  habeas  corpus  review  of  their  detention,  and 
the  question  is  what  standard  applies;  what  is  the  showing  that 
has  to  be  made  in  habeas  corpus  review  to  justify  continued  deten¬ 
tion  of  an  American  citizen.  It  didn’t  address  foreigners  who  do  not 
have  a  connection  with  the  United  States.  The  court  laid  out  very 
roughly  what  the  procedures  are  and  those  are  essentially  the  pro¬ 
cedures  that  are  being  given  to  the  foreign  detainees  at  Guanta¬ 
namo. 

But  I  don’t  know  why  the  administration  dropped  the  case,  al¬ 
though  I  heard  Mr.  Margulies  talk  about  all  this  great  way  we 
have  of  handling  classified  information.  That  is  nonsense.  I  had  to 
make  the  decision  to  drop  many  prosecutions  precisely  because  at 
the  end  of  the  day  there  was  no  way  of  protecting  that  classified 
information  in  a  criminal  prosecution  if  it  was  material  to  the  con¬ 
viction. 

Senator  Leahy.  So  Hamdi  got  a  free  pass? 

Mr.  Baer.  I  don’t  know  why  they  dropped  it. 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Chairman  Specter.  Thank  you  very  much.  Senator  Leahy. 

Senator  Cornyn. 

Senator  Cornyn.  Thank  you,  Mr.  Chairman.  I  was  thinking 
about  the  subject  matter  of  today’s  hearing  and  the  rules  by  which 
enemy  combatants  are  detained,  interrogated  and  the  like,  and  it 
struck  me  as  somewhat  ironic  when  I  considered  what  sort  of  rules 
and  facilities  are  provided  by  our  enemy  for  Americans  and  our  al¬ 
lies  who  are  captured  during  hostilities. 
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Of  course,  it  occurred  to  me  also  that  our  enemy  doesn’t  capture 
any  Americans  or  allies.  They  kill  them,  they  blow  them  up,  which 
I  think  again  demonstrates  that  are  engaged  in  a  different  kind  of 
conflict  and  a  different  kind  of  war.  But  it  is  nonetheless  a  war, 
but  with  an  enemy  that  does  not  respect  or  observe  the  law  of  war 
or  the  conventions  that  we  think  of  when  we  think  about  two  coun¬ 
tries  fighting  each  other  through  uniform  forces. 

As  the  9/11  Commission  and  others  have  observed,  we  can’t  rely 
strictly  on  a  law  enforcement  paradigm  that  it  seems  has  infused 
so  much  of  the  comment  here  today.  We  have  got  to  adopt  a  new 
paradigm,  both  to  share  intelligence  and  to  deal  with  the  need  to 
get  actionable  intelligence  from  these  detainees,  and,  yes,  to  even 
detain  them,  these  dangerous  individuals  who  are  likely  to  go  back 
and  kill  more  Americans,  if  released,  until  the  end  of  the  hos¬ 
tilities,  as  peculiar  as  that  may  seem  to  our  modern  sensibilities. 

I  certainly  understand  and  endorse  the  work  that  Commander 
Swift  and  Mr.  Margulies  are  doing  as  lawyers.  As  lawyers  in  an  ad¬ 
versary  system,  their  job  is  to  present  the  best  arguments  that  they 
can  think  of  for  their  client,  and  I  understand  and  respect  that  role 
that  lawyers  play.  But  I  do  believe,  and  I  think  we  all  would  agree 
that  the  courts  are  ultimately  the  ones  who  are  going  to  make  the 
decision  on  this.  In  fact,  the  courts  have.  Indeed,  in  some  cases  the 
administration  has  prevailed  and  in  some  cases  they  have  not  pre¬ 
vailed. 

Let  me  just  ask  you,  Mr.  Barr,  with  regard  to  the  Geneva  Con¬ 
vention  issue,  hasn’t  the  administration’s  position  that  al  Qaeda 
fighters  do  not  have  privileges  of  a  POW  been  upheld  by  Federal 
courts?  As  a  matter  of  fact,  according  to  my  count,  it  is  at  least 
three  Federal  courts.  It  has  been  endorsed  by  the  9/11  Commission 
and  by  the  Schlesinger  report. 

Is  that  your  understanding,  sir? 

Mr.  Baer.  Yes,  Senator,  that  is  my  understanding.  And  as  I  said 
earlier,  I  have  not  heard  any  allegation  or  contention  that  could 
possibly  bring  al  Qaeda  under  the  protections  of  the  Geneva  Con¬ 
vention. 

Senator  Cornyn.  Now,  with  regard  to  the  Supreme  Court’s  re¬ 
cent  decisions  which  we  are  talking  about  here  during  this  hearing, 
Mr.  Barr,  didn’t  the  Court  agree  with  the  administration’s  position 
that  the  President  has  the  power  to  detain  enemy  combatants  and 
reject  legal  challenges  to  that  position? 

Mr.  Barr.  Yes.  I  think  one  of  the  things  that  has  been  missed 
by  the  media  in  reporting  those  decisions  is  all  the  core  positions 
of  the  administration  that  were  sustained.  The  Court  specifically 
said,  yes,  you  can  detain  enemy  combatants.  It  is  not  punitive,  it 
is  not  a  trial-type  situation  where  you  are  trying  to  punish  them. 

Number  two,  it  said  you  can  even  detain  American  citizens  as 
enemy  combatants.  It  was  in  that  context  that  they  elaborated  on 
the  standard  you  need  for  keeping  an  American  citizen  in  the 
United  States.  They  also  seemingly  endorsed  use  of  military  tribu¬ 
nals,  and  they  pointed  out  that  military  tribunals  are  inherently 
flexible  and  they  talked  about  the  need  for  flexibility  in  dealing 
with  these  kinds  of  procedures  in  the  national  security  arena  and 
how  the  flexibility  of  military  tribunals  permits  that. 
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In  fact,  notwithstanding  the  professor’s  comments  that  we  sort  of 
have  things  on  the  shelf  we  can  use,  that  is  simply  not  true.  These 
kinds  of  situations  always  involve  unique  circumstances,  which  is 
why  we  have  generally  constituted  military  commissions  directed 
at  specific  conflicts.  And  I  think  that  the  President’s  order  did  ex¬ 
actly  what  we  needed  for  this  particular  conflict. 

Senator  CORNYN.  Thank  you  very  much. 

Well,  in  the  end  I  hope  we  at  least  all  can  agree  that  notwith¬ 
standing  the  arguments  people  may  make  in  court,  or  people  of 
good  faith  who  are  trying  to  advance  the  cause  of  actually  getting 
a  decision  on  this,  that  we  will  ultimately  at  least  a^ee  that  the 
courts  are  going  to  be  the  ones  who  are  ultimately  going  to  decide 
the  parameters  of  the  rights  accorded  to  these  detainees,  as  they 
have  already  largely  through  the  Supreme  Court’s  decisions  in 
Hamdi  and  Padilla  and  others. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Specter.  Thank  you  very  much.  Senator  Cornyn. 

Senator  Feinstein. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Chairman,  I  just  want  the  Committee  to  know  that  today  Attorney 
General  Gonzales,  I  gather  in  Brussels,  has  said,  and  I  quote — and 
this  is  about  Guantanamo — “We  have  been  thinking  about  and  con¬ 
tinue  to  think  about  whether  or  not  this  is  the  right  approach.  Is 
this  the  right  place,  is  this  the  right  manner  in  which  to  deal  with 
unlawful  combatants,”  he  told  reporters  in  Brussels,  and  I  must 
commend  him  for  that  open  view. 

Mr.  Chairman,  I  would  also  like  to  put  in  the  record  something 
we  downloaded  from  the  White  House  fact  sheet  yesterday,  and 
that  is  a  statement  on  detainees  and  it  says  the  United  States  is 
treating  and  will  continue  to  treat  all  of  the  individuals  detained 
at  Guantanamo  humanely,  and  to  the  extent  appropriate  and  con¬ 
sistent  with  military  necessity  in  a  manner  consistent  with  the 
principles  of  the  Third  Geneva  Convention,  1949. 

Then  the  fact  sheet  goes  on  to  discern  Taliban  are  entitled  to 
POW  status,  but  al  Qaeda  detainees  are  not.  And  I  think  in  a  way, 
that  is  the  rub.  I  think,  in  a  way,  it  is  the  determination  of  who 
is  who,  guilty  of  what,  that  is  a  real  problem  here.  And  I  have  just 
about  reached  the  conclusion  that  this  special  military  commission 
is  not  a  positive  thing,  but  the  Uniform  Code  of  Military  Justice 
really  is. 

Could  I  ask  this  question  of  anybody  that  knows:  How  many 
cases  have  come  before  the  military  commission? 

Commander  Swift.  To  date,  there  are  four.  Two  cases  actually 
had  commissions  convened  in  them.  The  other  two  cases  did  not  get 
that  far.  So  there  are  four  people  identified  at  present.  Two  of  the 
individuals  who  were  to  be  tried  by  military  commissions  requested 
to  represent  themselves — or  excuse  me — one  did,  and  in  the  other 
one  there  was  a  question  regarding  counsel  so  they  never  started. 
So  there  are  a  total  of  four. 

Senator  Feinstein.  Thank  you.  Commander  Swift,  if  I  might,  you 
mentioned  that  you  had  been  told  you  could  only  represent  Mr. 
Hamdan  as  long  as  it  was  to  negotiate  a  guilty  plea.  Did  you  re¬ 
ceive  any  document  to  that  effect? 

Commander  Swift.  Yes,  ma’am,  I  did. 
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Senator  Feinstein.  And  could  you  tell  us  about  that  document, 
please? 

Commander  Swift.  Ma’am,  it  was  a  target  letter  to  the  acting 
chief  defense  counsel,  who  at  that  time  was  Colonel  Will  Gunn — 
he  is  now  the  chief  defense  counsel — on  December  15,  2003.  It  re¬ 
quested  Colonel  Gunn,  who  was  the  detailing  authority,  to  make 
counsel  available  for  Mr.  Hamdan.  It  was  from  the  chief  prosecutor. 
Colonel  Fred  Bork,  who  was  at  that  time  the  acting  chief  pros¬ 
ecutor  for  the  military  commissions.  He  said  that  they  were  consid¬ 
ering  preparing  charges  and  that  they  desired  to  have  a  defense 
counsel  detailed.  He  then  put  some  limitations  on  that. 

Senator  Feinstein.  And  what  were  those  limitations? 

Commander  Swift.  Specifically,  ma’am,  he  said  that  he  was  au¬ 
thorized  to  detail  a  military  defense  counsel  to  advise  Mr.  Hamdan 
on  how  he  might  engage  in  pre-trial  discussions  with  a  view  toward 
resolving  the  allegations  against  him;  that  the  prosecutor’s  office 
would  make  arrangements  with  Commander,  Joint  Task  Force 
Guantanamo,  for  such  detailed  military  counsel  to  have  access  to 
Mr.  Hamdan. 

Senator  Feinstein.  Now,  how  do  you  interpret  that? 

Commander  Swift.  Well,  I  interpreted  it  most  on  this  last  line, 
ma’am:  ''Such  access  shall  continue  so  long  as  we  are  engaged  in 
pre-trial  negotiations.”  I  interpreted  that,  ma’am,  to  mean  when  I 
was  detailed  that  the  only  way  I  could  see  Mr.  Hamdan  was  we 
were  negotiating  for  a  guilty  plea.  There  are  no  negotiations  in  a 
not  guilty  plea. 

Senator  Feinstein.  Mr.  Chairman,  may  I  enter  that  memo  into 
the  record,  please? 

Chairman  Specter.  Without  objection,  it  will  be  made  part  of  the 
record. 

Senator  Feinstein.  Thank  you. 

I  would  like  to  ask  Professor  Schulhofer  a  question.  In  your  writ¬ 
ten  testimony,  you  refer  to  Congress’s  law-making  power  under  Ar¬ 
ticle  I,  section  8,  of  the  Constitution.  It  has  been  my  view  that  Con¬ 
gress  has  both  the  power  and  the  responsibility  to  take  on  the  issue 
of  detentions  and  interrogations,  specifically  pursuant  to  two 
clauses  of  section  8,  to  make  rules  concerning  captures  on  land  and 
water,  and  to  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces. 

Do  you  agree,  and  are  these  the  particular  sources  you  are  refer¬ 
ring  to? 

Mr.  Schulhofer.  Thank  you.  Senator.  Yes,  I  believe  that  those 
two  clauses  are  as  explicit  and  clear  as  anything  could  be,  and  they 
are  not  in  footnotes.  They  say  that  Congress  shall  have  the  power 
to  make  rules  concerning  captures  and  to  make  rules  concerning 
the  regulation  of  the  armed  forces.  In  the  absence  of  congressional 
action,  unquestionably  the  President  must  take  action  as  com¬ 
mander  in  chief,  but  there  is  absolutely  no  room  for  doubt  that  this 
is  an  appropriate  responsibility  for  Congress. 

Senator  Feinstein.  I  think,  Mr.  Chairman,  at  best  what  we  have 
is  a  very  confused  situation,  depending  on  interpretation,  how  com¬ 
manders  interpret  how  orders  are  given.  And  I  think  we  have  seen 
this  over  and  over  again.  What  is  clear  to  me  is  that  we  have  the 
legal  responsibility  to  make  the  rules  and  I  think  we  ought  to  do 
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that.  And  I  think  we  ought  to  see  that  they  are  consistent  with  the 
Geneva  Conventions. 

I  would  like  to  ask  you  this  question.  How  would  you  recommend 
that  the  question  of  habeas  corpus  be  handled? 

Mr.  ScHULHOFER.  Thank  you,  Senator.  I  have  tried  to  spell  out 
some  of  the  details  in  my  written  testimony.  I  think  one  place  to 
start,  just  to  be  very  clear  about  this,  is  we  are  not  talking  about 
a  law  enforcement  paradigm.  I  think  it  is  quite  misleading  to  think 
that  those  like  myself  who  have  concerns  about  this  process  are 
simply  saying  you  should  follow  a  law  enforcement  paradigm. 

\^at  we  are  saying  is  that  we  should  follow  the  normal  military 
procedure  for  people  who  are  captured  in  battle.  The  normal  proce¬ 
dure  would  have  been  a  prompt  battlefield  determination  of  status. 
Three  years  later,  it  is  very  difficult  to  do  that  when  the  President 
and  the  Secretary  of  Defense  and  right  down  the  chain  of  command 
have  already  announced  that  these  people  are  the  worst  of  the 
worst. 

So  in  that  context,  there  needs  to  be  some  other  process. 

With  respect  to  people  accused  of  committing  war  crimes,  there 
is,  as  well,  a  process  already  in  place  in  terms  of  military  courts 
martial.  We  are  not  talking  about  ordinary  law  enforcement.  We 
are  talking  about  military  courts  martial  under  the  Uniform  Code 
of  Military  Justice.  So  that  would  be  the  beginning  framework.  I 
think  there  is  room  for  Congress  to  make  refinements  of  the  Classi¬ 
fied  Information  Procedures  Act.  If  Congress  is  not  able  to  act,  the 
courts  have  residual  authority  to  address  new  situations,  but  that 
would  be  the  basic  approach. 

And  then  I  think  the  last  thing  I  would  want  to  say  about  that 
is  I  have  said  that  this  is  a  question  of  the  war  paradigm,  but  there 
is  one  important  limit  to  that.  If  we  accept  the  idea  that  the  entire 
world  is  a  battlefield — and  I  understand  that.  My  office  is  less  than 
a  mile  from  Ground  Zero.  I  understand  that  extremely  well.  And 
September  11th  for  us  was  not  a  day;  it  was  months  that  we  had 
the  smoke  and  the  National  Guard.  It  was  months  that  we  could 
smell  human  flesh  burning  at  Ground  Zero.  So  I  know  what  that 
means. 

But  if  we  accept  the  analogy,  the  conclusion  is  that  the  President 
then  has  unlimited  discretion  to  swallow  up  the  law  enforcement 
paradigm  even — 

Chairman  Specter.  Professor  Schulhofer,  could  you  summarize 
this  answer?  We  are  trying  to  at  least  conclude  by  1:30. 

Mr.  Schulhofer.  Yes.  I  apologize.  Senator.  I  think  I  have  actu¬ 
ally  reached  the  conclusion  of  my  answer  and  I  will  be  happy  to 
elaborate  further  after  the  hearing. 

Chairman  SPECTER.  That  sounds  like  a  good  idea. 

Anything  further.  Senator  Feinstein? 

Senator  Feinstein.  Thank  you. 

Chairman  Specter.  Senator  Sessions. 

Senator  Sessions.  Mr.  Chairman,  this  has  been  a  good  and  inter¬ 
esting  discussion.  I  wish  I  had  been  able  to  hear  all  of  it  since  the 
second  panel  had  come. 

I  think,  in  general,  the  tone  of  this  hearing  has  suggested  wide¬ 
spread  abuses  on  the  part  of  our  military,  whereas  what  really  is 
at  stake  here  is  a  legal  debate  over  exactly  what  procedures  ought 
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to  be  utilized.  If  someone  has  violated  the  procedures,  they  ought 
to  be  disciplined. 

Commander  Swift,  with  regard  to  your  appointment,  isn’t  it  true 
that  you  were  appointed  as  counsel  for  Hamdan  for  all  matters  re¬ 
lating  to  military  commission  proceedings  involving  him? 

Commander  Swift.  I  was  so  appointed. 

Senator  Sessions.  Not  just  solely  to  take  a  guilty  plea. 

Commander  Swift.  Sir,  when  I  was  appointed,  my  access  to  Mr. 
Hamdan  was  not  controlled  by  the  Office  of  the  Chief  Defense 
Counsel.  It  was  controlled  by  the  prosecutor,  and  the  prosecutor 
told  me  at  the  time  of  my  appointment  that  my  access  was  con¬ 
trolled  contingent  upon  him  pleading  guilty.  In  fact,  he  told  me  fur¬ 
ther  that  I  had  to  give  him  an  answer  in  30  days  and  if  I  didn’t 
give  him  an  answer  in  30  days,  I  had  to  request  extensions.  He  was 
in  control  of  whether  I  saw  my  client  or  not. 

I  believed  as  a  lawyer  that  once  I  had  an  attorney-client  relation¬ 
ship,  then  I  had  a  duty  to  represent  him,  no  matter  what.  But  the 
truth  of  the  matter  was  I  had  to  advise  Mr.  Hamdan  of  the  real 
practicalities,  and  that  was  that  if  he  wasn’t  going  to  plead  guilty, 
he  might  not  see  my  again. 

Senator  Sessions.  Well,  Lieutenant  Commander  Swift,  you  are  a 
lieutenant  commander,  a  JAG  officer.  Prosecutors  don’t  order 
around  JAG  defense  counsel.  I  know  that  and  you  know  that  from 
the  little  time  I  had  as  a  JAG  officer,  and  I  would  note  that  the 
order  directing  you  to  represent  him  says  ''all  matters  relating  to 
military  commission  proceedings,”  close  quote. 

Mr.  Baer.  Excuse  me.  Senator.  Could  I  something  there? 

Senator  Sessions.  Yes,  Mr.  Barr. 

Mr.  Baer.  Let’s  put  something  in  perspective  here.  The  United 
States  has  a  lot  of  people  that  they  could  charge  with  war  crimes. 
We  are  not  under  any  obligation  to  try  these  people  when  they 
want  to  be  tried.  We  can  try  them  when  we  want  to  try  them.  Ru¬ 
dolph  Hess  was  captured  in  1939  and  he  was  tried  in  1946.  These 
people  are  in  detention  as  combatants.  So  we  can  take  our  time 
and  judge  who  we  want  to  do. 

And  it  doesn’t  surprise  me  that  as  an  initial  matter,  in  terms  of 
allocating  our  resources,  the  United  States  wanted  to  see  if  anyone 
was  ready  to  plead  guilty.  And  if  they  are  ready  to  plead  guilty, 
we  will  provide  them  with  counsel.  If  they  are  not  ready  to  plead 
guilty,  they  can  stand  in  line  and  wait  to  be  prosecuted  down  the 
road.  That  is  not  a  surprising  thing. 

Senator  Sessions.  I  would  also  note,  Mr.  Barr,  that  the — 

Senator  Leahy.  Can  we  have  the  Lieutenant  Commander’s  an¬ 
swer? 

Senator  Sessions.  I  thought  he  answered. 

Commander  Swift.  Sir,  I  would  like  to  respond.  As  you  said,  this 
was  extraordinary  circumstances,  though.  I  can’t  see  my  client 
without  the  permission  of  JTF.  I  have  to  write  a  message  every  sin¬ 
gle  time  and  be  approved. 

Senator  Sessions.  Well,  you  are  unhappy  that  you  have  to  write 
a  message  to  see  the  client.  That  is  one  thing.  It  is  another  thing 
to  say  that  you  weren’t  commissioned  to  represent  him  on  anything 
but  a  guilty  plea. 
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Commander  Swift.  My  access  was  contingent  upon  it,  sir.  Also, 
he  differed  from  the  situation  that  Mr.  Barr  described  in  that  he 
was  in  solitary  confinement.  Had  he  been  among  the  general  de¬ 
tainee  population,  I  would  be  more  willing  to  agree. 

Mr.  Baer.  Another  point  on  that.  Anyone  who  has  gone  into  a 
Federal  maximum-security  prison — you  know,  these  violin  strings 
about  people  being  held  in  segregation,  getting  out  of  their  cell  20 
minutes  a  day — I  am  sor^;  that  is  our  system  in  our  maximum- 
security  prisons  in  the  United  States  for  American  citizens. 

Senator  Sessions.  I  couldn’t  agree  more.  Attorney  General  Barr. 

I  would  just  like  to  point  out  that  we  have  regular  visits  by  the 
Red  Cross.  Two  hundred  of  these  detainees  now  have  habeas  cor¬ 
pus  petitions  pending  in  Federal  courts.  A  thorough  investigation 
of  all  procedures  has  been  undertaken  as  part  of  ten  major  reviews, 
assessments,  inspections  and  investigations,  and  we  have  had  hear¬ 
ings  on  that  repeatedly.  Seventeen  hundred  interviews  have  been 
conducted.  Sixteen  thousand  pages  of  documents  have  been  deliv¬ 
ered  to  Congress. 

Detention  operation  enhancements  and  improvements  have  in¬ 
volved  increased  oversight  and  expanded  training  of  the  guards 
and  interrogators  to  improve  facilities.  390-plus  criminal  investiga¬ 
tions  have  been  completed  or  are  ongoing.  More  than  29  congres¬ 
sional  hearings  have  addressed  this  issue — 29  congressional  hear¬ 
ings.  Those  responsible  are  being  held  accountable. 

In  the  Army,  one  general  officer  has  been  relieved  from  com¬ 
mand.  Thirty-five  soldiers  have  been  referred  to  trial  by  court  mar¬ 
tial,  68  soldiers  have  received  non-judicial  punishment,  22  memo¬ 
randa  of  reprimand  have  been  issued,  18  soldiers  have  been  admin¬ 
istratively  separated.  The  Navy  has  had  nine  receive  non-judicial 
punishment.  The  Marines:  15  convicted  by  court  martial.  Seven  re¬ 
ceived  non-judicial  punishment,  and  four  reprimanded. 

So  I  think  it  is  important  for  the  people  who  are  listening  to  this 
hearing  today  to  know  that  our  United  States  military  takes  this 
issue  seriously.  They  brought  up  the  Abu  Ghraib  matter  before  the 
press  did.  They  announced  it.  They  commenced  their  own  inves¬ 
tigation.  People  have  been  prosecuted  and  convicted,  and  we  are 
not  going  to  tolerate  the  kind  of  behavior  that  we  have  seen  in  cer¬ 
tain  of  these  instances. 

But  the  fact  is  these  are  not  American  criminals,  Mr.  Barr.  I 
think  you  have  indicated  that,  and  they  are  not  entitled  to  the 
same  due  process  rights  an  American  does  who  expects  to  be  tried 
in  Federal  district  court  somewhere. 

Could  I  ask  Mr.  Barr  one  more  thing? 

Chairman  SPECTER.  Go  ahead.  Senator  Sessions. 

Senator  Sessions.  As  Attorney  General  of  the  United  States,  you 
understand  that  an  Executive  has  certain  powers.  The  courts  have 
certain  powers  and  the  legislative  branch  has  certain  powers. 

Speaking  as  an  attorney  general  who  would  be  representing  a 
President  of  the  United  States,  do  you  have  concerns  about  what 
could  be  an  erosion  of  the  Executive’s  power  to  conduct  a  war  on 
behalf  of  the  citizens  of  the  United  States? 

Mr.  Barr.  Absolutely,  Senator,  and  what  we  are  seeing,  I  think, 
today  is  really  a  perversion  of  the  Constitution.  The  Constitution 
sets  up  a  body  politic,  members  of  a  political  community,  and  in 
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that  body  politic  we  have  rules  that  govern  us.  And  what  the  Con¬ 
stitution  is  all  about  is  to  say  that  when  the  Government  acts 
against  a  member  of  the  body  politic  to  enforce  our  own  domestic 
laws — that  is,  the  Government  acting  against  one  of  the  people — 
the  judicial  branch  backs  off  and  acts  as  a  neutral  arbiter  and  var¬ 
ious  standards  are  imposed  on  the  executive.  And  those  standards 
sacrifice  efficiency  in  order  to  be  perfect.  We  don't  want  to  make 
a  mistake.  We  would  rather  let  guilty  people  go  and  pay  that  price 
because  we  want  to  get  it  absolutely  right. 

That  is  not  what  is  going  on  here.  What  is  going  on  here  is  our 
body  politic,  the  people,  are  under  attack  from  foreigners,  a  dif¬ 
ferent  people.  They  are  trying  to  impose  their  will  on  us  and  kill 
us.  In  that  situation,  the  very  notion  of  the  judiciary  backing  off 
and  playing  some  role  as  a  neutral  arbiter  between  the  people  of 
the  United  States  and  a  foreign  adversary  is  ludicrous  and  per¬ 
verse. 

The  idea  that  we  can  fight  a  war  with  the  same  degree  of  perfec¬ 
tion  we  try  to  impose  on  our  law  enforcement  system,  which  is  to 
say  we  will  not  tolerate  any  collateral  damage  in  law  enforcement 
and  we  have  to  be  absolutely  mistake-free — to  try  to  use  those 
rules  and  impose  them  on  a  war-fighting  machine,  to  say  it  has  to 
be  absolutely  perfect  and  we  can't  hold  anyone  in  detention  and 
they  have  all  kinds  of  due  process — the  idea  that  a  foreign  person 
that  our  troops  believe  is  a  combatant  is  going  to  be  held,  you 
know,  and  we  are  going  to  turn  the  earth  upside  down  and  turn 
our  army  into  detectives  to  figure  out  whether  it  is  true  or  not  is 
ridiculous.  We  will  lose  wars.  We  will  lose  our  freedom. 

Chairman  Specter.  Commander  Swift,  do  you  have  a  final  com¬ 
ment?  I  note  you  straining  to  be  recognized,  so  you  are. 

Commander  Swift.  Well,  thank  you,  sir.  Just  a  couple  of  points 
in  response  to  what  I  have  heard  here  today.  I  would  point  that 
where  Mr.  Hamdan  is  held  is  equivalent  to  the  maximum-security 
prisons  of  the  United  States.  The  difference  is  it  is  called  adminis¬ 
trative  by  criminal  sanction. 

I  agree  that  we  need  every  tool  available  as  a  military  officer  to 
fight  and  win  wars,  and  that  they  are  not  the  same  thing.  I  would 
point  out,  though,  that  when  we  go  to  hold  accountability,  when 
you  hold  a  trial,  sir,  it  says  as  much  about  the  man  who  is  being 
accused — it  says  as  much  about  the  society  that  holds  the  trial  as 
it  does  about  the  individual  before  it.  Our  trials  in  the  United 
States  reflect  who  we  are.  They  are  the  models  of  the  world. 

We  heard  statistics  from  Senator  Sessions,  and  I  couldn't  agree 
more.  What  they  demonstrated  was  that  the  Uniform  Code  of  Mili¬ 
tary  Justice  works.  It  was  able  to  try  people  who  had  been  inside 
those  prisons.  All  of  those  trials  are  done.  It  worked  great.  Why 
don't  we  use  it  and  start  holding  the  people  who  attacked  us  ac¬ 
countable? 

Thank  you  for  your  time,  sirs. 

Chairman  Specter.  Thank  you  very  much.  Senator  Leahy  has 
one  more  comment  and  then  we  are  going  to  conclude. 

Senator  Leahy.  Mr.  Chairman,  I  would  note,  with  all  due  re¬ 
spect,  about  the  administration  coming  forth  on  Abu  Ghraib  and 
Afghanistan,  a  lot  of  people  had  asked  questions  about  what  was 
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going  on  there  long  before  anything  was  said  by  the  administra¬ 
tion,  and  it  was  said  only  after  it  became  public. 

Senator  Sessions.  No. 

Senator  Leahy.  We,  will  go  back — 

Senator  Sessions.  The  General  in  his  press  briefing  announced 
that  they  were  conducting  an  investigation  of  abuses  at  Abu 
Ghraib  before  anybody  raised  it. 

Chairman  SPECTER.  We  will  continue  this  debate  at  tomorrow’s 
executive  session.  It  starts  at  9:30. 

[Laughter.] 

Chairman  Specter.  Do  you  have  a  final  statement.  Senator 
Leahy? 

Senator  Leahy.  Well,  Attorney  General  Barr,  whom  I  have  a 
great  deal  of  respect  for,  made  a  strong  statement  about  how  peo¬ 
ple  were  held  in  maximum-security,  allowed  only  a  few  minutes  out 
and  everything  else.  I  would  just  remind  him  of  something  that  he 
is  well  aware  of.  Those  are  people  who  have  been  convicted  and 
then  sentenced.  They  weren’t  just  being  held  under  charges. 

Thank  you,  Mr.  Chairman. 

Chairman  Specter.  Well,  thank  you.  Senator  Leahy,  and  I  thank 
the  panel  and  the  first  panel.  We  have  a  great  deal  of  work  to  do 
beyond  what  we  have  done  here  today,  and  we  are  going  to  be  fol¬ 
lowing  up  on  some  of  the  specifics  for  ideas  as  to  how  to  implement 
the  kinds  of  approaches  which  have  been  articulated  here  today. 

I  want  to  thank  the  staff,  Evan  Kelly  especially,  for  wading 
through  an  extraordinarily  difficult  series  of  judicial  opinions.  It  is 
worthwhile  to  go  back  to  some  of  the  basics.  This  has  been  as  lively 
a  Judiciary  Committee  hearing  as  we  have  had  in  a  long  time,  ab¬ 
sent  a  Supreme  Court  nomination,  and  we  have  a  lot  more  work 
to  do  to  follow  up. 

So  thank  you  all. 

[Whereupon,  at  1:34  p.m.,  the  Committee  was  adjourned.] 

[Questions  and  answers  and  submissions  for  the  record  follow:] 

[Additional  material  is  being  retained  in  the  Committee  files.] 
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Testimony  of 

The  Honorable  William  P.  Barr 

Former  Attorney  General  of  the  United  States 

June  15,  2005 

Mr.  Chairman,  and  Members  of  the  Committee,  I  am  pleased  to  provide  my  views  on  the 
important  issues  surrounding  our  response  as  a  Nation  to  attacks  against  our  homeland  and  the 
continuing  national  security  threat  posed  by  al-Qaeda.  By  way  of  background,  I  have  previously 
served  as  an  Assistant  Attorney  General,  the  Deputy  Attorney  General,  and  the  Attorney  General 
of  the  United  States.  I  have  also  served  on  the  White  House  staff  and  at  the  Central  Intelligence 
Agency.  The  views  I  express  today  are  my  own. 

My  remarks  today  focus  on  the  detention  of  foreign  enemy  combatants  captured  during 
our  military  campaign  against  the  Taliban  and  al-Qaeda  and,  specifically,  on  the  adequacy  of  the 
procedures  governing  their  continued  detention  as  enemy  combatants  and,  in  the  cases  of  some 
detainees,  their  prosecution  before  military  commissions  for  violations  of  the  laws  of  war. 

It  is  important  to  understand  that  the  United  States  is  taking  three  different  levels  of 
action  with  respect  to  the  detainees.  These  are  frequently  confused  in  the  popular  media. 

First,  as  a  threshold  matter,  the  United  States  is  detaining  all  these  individuals  simply  by 
virtue  of  their  status  as  enemy  combatants.  The  essence  of  war  is  the  destruction  of  the  enemy’s 
forces  -  either  by  killing  them  or  capturing  them.  When  the  American  military  captures  and 
holds  hostile  forces,  it  does  not  do  so  as  a  punishment  or  as  a  prelude  to  eventual  punishment. 
Our  purpose  is  to  incapacitate  the  enemy  by  eliminating  their  forces  from  the  battlefield. 
Captured  enemy  forces  are  normally  detained  for  as  long  as  the  enemy  continues  the  fight. 
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The  determination  that  a  particular  foreign  person  seized  on  the  battlefield  is  an  enemy 
combatant  has  always  been  recognized  as  a  matter  committed  to  the  sound  judgment  of  the 
Commander  in  Chief  and  his  military  forces.  There  has  never  been  a  requirement  that  our 
military  engage  in  evidentiary  proceedings  to  establish  that  each  individual  captured  is,  in  fact, 
an  enemy  combatant.  Nevertheless,  in  the  case  of  the  detainees  at  Guantanamo,  the  Deputy 
Secretary  of  Defense  and  the  Secretary  of  the  Navy  have  established  Combatant  Status  Review 
Tribunals  (“CSRTs”)  to  permit  each  detainee  a  fact-based  review  of  whether  they  are  properly 
classified  as  enemy  combatants  and  an  opportunity  to  contest  such  designation. 

As  to  the  detention  of  enemy  combatants,  World  War  n  provides  a  dramatic  example. 
During  that  war,  we  held  hundreds  of  thousands  of  German  and  Italian  prisoners  in  detention 
camps  within  the  United  States.  These  foreign  prisoners  were  not  charged  with  anything;  they 
were  not  entitled  to  lawyers;  they  were  not  given  access  to  U.S.  courts;  and  the  American 
military  was  not  required  to  engage  in  evidentiary  proceedings  to  establish  that  each  was  a 
combatant.  They  were  held  until  victory  was  achieved,  at  which  time  they  were  repatriated.  The 
detainees  at  Guantanamo  are  being  held  under  the  same  principles,  except,  unlike  the  Germans 
and  Italians,  they  are  actually  being  afforded  an  opportunity  to  contest  their  designation  as 
enemy  combatants. 

Second,  once  hostile  forces  are  captured,  the  subsidiary  question  arises  whether  they 
belonged  to  an  armed  force  covered  by  the  protections  of  the  Geneva  Convention  and  hence 
entitled  to  POW  status?  If  the  answer  is  yes,  then  the  captives  are  held  as  prisoners  of  war 
entitled  to  be  treated  in  accord  with  the  various  requirements  of  the  Convention.  If  the  answer  is 
no,  then  the  captives  are  held  under  humane  conditions  according  to  the  common  law  of  war, 
though  not  covered  by  the  various  requirements  of  the  Convention.  The  threshold  determination 
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in  deciding  whether  the  Convention  applies  is  a  ‘'group ”  decision,  not  an  individualized  decision. 
The  question  is  whether  the  military  formation  to  which  the  detainee  belonged  was  covered  by 
the  Convention.  This  requires  that  the  military  force  be  that  of  a  signatory  power  and  that  it  also 
comply  with  the  basic  requirements  of  Article  4  of  the  Treaty,  e.g.,  the  militia  must  wear 
distinguishing  uniforms,  retain  a  military  command  structure,  and  so  forth.  Here,  the  President 
determined  that  neither  al-Qaeda  nor  Taliban  forces  qualified  under  the  Treaty. 

The  third  kind  of  action  we  are  taking  goes  beyond  simply  holding  an  individual  as  an 
enemy  combatant.  It  applies  so  far  only  to  a  subset  of  the  detainees  and  is  punitive  in  nature.  In 
some  cases,  we  are  taking  the  further  step  of  charging  an  individual  with  violations  of  the  laws  of 
war.  This  involves  individualized  findings  of  guilt.  Throughout  our  history  we  have  used 
military  tribunals  to  try  enemy  forces  accused  of  engaging  in  war  crimes.  Shortly  after  the 
attacks  of  9/1 1,  the  President  established  military  commissions  to  address  war  crimes  committed 
by  members  of  ahQaeda  and  their  Taliban  supporters. 

Again,  our  experience  in  World  War  II  provides  a  useful  analog.  While  the  vast  majority 
of  Axis  prisoners  were  simply  held  as  enemy  combatants,  military  commissions  were  convened 
at  various  times  during  the  war,  and  in  its  immediate  aftermath,  to  try  particular  Axis  prisoners 
for  war  crimes.  One  notorious  example  was  the  massacre  of  American  troops  at  Malmedy 
during  the  Battle  of  the  Bulge.  The  German  troops  responsible  for  these  violations  were  tried 
before  military  commissions. 

Let  me  turn  to  address  some  of  the  challenges  being  made  to  the  way  we  are  proceeding 
with  these  al-Qaeda  and  Taliban  detainees. 
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I*  The  Determination  That  Foreign  Persons  Are  Enemy  Combatants 

The  Guantanamo  detainees’  status  as  enemy  combatants  has  been  reviewed  and  re¬ 
reviewed  within  the  Executive  Branch  and  the  military  command  structure.  Nevertheless,  the 
argument  is  being  advanced  that  foreign  persons  captured  by  American  forces  on  the  battlefield 
have  a  Due  Process  right  under  the  Fifth  Amendment  to  an  evidentiary  hearing  to  fully  litigate 
whether  they  are,  in  fact,  enemy  combatants.  In  over  225  years  of  American  military  history, 
there  is  simply  no  precedent  for  this  claim. 

The  easy  and  short  answer  to  this  claim  is  that  it  has  been,  as  a  practical  matter,  mooted 
by  the  military’s  voluntary  use  of  the  CSRT  process,  which  gives  each  detainee  the  opportunity 
to  contest  his  status  as  an  enemy  combatant.  As  discussed  below,  those  procedures  are  clearly 
not  required  by  the  Constitution.  Rather  they  were  adopted  by  the  military  as  a  prudential 
matter.  Nonetheless,  those  procedures  would  plainly  satisfy  any  conceivable  due  process 
standard  that  could  be  found  to  apply.  In  its  recent  Hamdi  decision,  the  Supreme  Court  set  forth 
the  due  process  standards  that  would  apply  to  the  detention  of  an  American  citizen  as  an  enemy 
combatant.^  The  CSRT  process  was  modeled  after  the  Hamdi  provisions  and  thus  provides  at 
least  the  same  level  of  protection  to  foreign  detainees  as  the  Supreme  Court  said  would  be 
sufficient  to  detain  an  American  citizen  as  an  enemy  combatant  Obviously,  if  these  procedures 
are  sufficient  for  American  citizens,  they  are  more  than  enough  for  foreign  detainees  who  have 
no  colorable  claim  to  due  process  rights. 

Moreover,  most  of  the  guarantees  embodied  in  the  CSRT  parallel  and  even  surpass  the 
rights  guaranteed  to  American  citizens  who  wish  to  challenge  their  classification  as  enemy 
combatants.  The  Supreme  Court  has  indicated  that  hearings  conducted  to  determine  a  detainee’s 

^  Hamdi  v.  Rumsfeld.  124  S.Ct.  2633  (2004). 
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prisoner-of-war  status,  pursuant  to  the  Geneva  Convention,^  could  satisfy  the  core  procedural 
guarantees  owed  to  an  American  citizen.^  In  certain  respects,  the  protocols  established  in  the 
CSRTs  closely  resemble  a  status  hearing,  as  both  allow  all  detainees  to  attend  open  proceedings, 
to  use  an  interpreter,  to  call  and  question  wimesses,  and  to  testify  or  not  testify  before  the  panel."^ 
Furthermore,  the  United  States  has  voluntarily  given  all  detainees  rights  that  are  not  found  in  any 
prisoner-of-war  status  hearing,  including  procedures  to  ensure  the  independence  of  panel 
members  and  the  right  to  a  personal  representative  to  help  the  detainee  prepare  his  case.^ 

Nevertheless,  there  appear  to  be  courts  and  critics  who  continue  to  claim  that  the  Due 
Process  Clause  applies  and  that  the  CSRT  process  does  not  go  far  enough.  I  believe  these 
assertions  are  frivolous. 

I  am  aware  of  no  legal  precedent  that  supports  the  proposition  that  foreign  persons 
confronted  by  U.S.  troops  in  the  zone  of  battle  have  Fifth  Amendment  rights  that  they  can  assert 
against  the  American  troops.  On  the  contrary,  there  are  at  least  three  reasons  why  the  Fifth 
Amendment  has  no  applicability  to  such  a  situation.  First,  as  the  Supreme  Court  has  consistently 
held,  the  Fifth  Amendment  does  not  have  extra-territorial  application  to  foreign  persons  outside 
the  United  States.®  As  Justice  Kennedy  has  observed,  ‘'[T]he  Constitution  does  not  create,  nor  do 

^  The  procedures  are  created  under  Army  Regulation  190-8.  Opening  Brief  for  the  United  States, 
Qdah  V.  United  States,  at  31. 

^  Hamdi.  124  S.Ct.  at  2651. 

*  Opening  Brief  in  Qdah  at  33-34. 

^  Id-  at  34-35. 

®  Johnson  v.  Eisentrager.  339  U.S.  763  (1950);  United  States  v.  Verdugo-Urquidez.  494  U.S.  259 
(1990)  (explaining  that  “we  have  rejected  the  claim  that  aliens  are  entitled  to  Fifth  Amendment  rights 
outside  the  sovereign  territory  of  the  United  States”);  Zadvvdas  v.  Davis.  533  U.S.  678  (2001)  (citing 
Eisentrager  and  Verdugo  for  the  proposition  that  “[i]t  is  well  established  that  certain  constitutional 
protections  available  to  persons  inside  the  United  States  are  unavailable  to  aliens  outside  of  our 
geographic  borders”). 
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general  principles  of  law  create,  any  juridical  relation  between  our  country  and  some  undefined, 
limitless  class  of  non-citizens  who  are  beyond  our  territory.”^  Moreover,  as  far  as  I  am  aware, 
prior  to  their  capture,  none  of  the  detainees  had  taken  any  voluntary  act  to  place  themselves 
under  the  protection  of  our  laws;  their  only  connection  with  the  United  States  is  that  they 
confronted  U.S.  troops  on  the  battlefield.  And  finally,  the  nature  of  the  power  being  used  against 
these  individuals  is  not  the  domestic  law  enforcement  power  -  we  are  not  seeking  to  subject 
these  individuals  to  the  obligations  and  sanctions  of  our  domestic  laws  -  rather,  we  are  waging 
war  against  them  as  foreign  enemies,  a  context  in  which  the  concept  of  Due  Process  is 
inapposite. 

In  society  today,  we  see  a  tendency  to  impose  the  judicial  model  on  virtually  every  field 
of  decision-making.  The  notion  is  that  the  propriety  of  any  decision  can  be  judged  by 
determining  whether  it  satisfies  some  objective  standard  of  proof  and  that  such  a  judgment  must 
be  made  by  a  “neutral”  arbiter  based  on  an  adversarial  evidentiary  hearing.  What  we  are  seeing 
today  is  an  extreme  manifestation  of  this  -  an  effort  to  take  the  judicial  rules  and  standard 
applicable  in  the  domestic  law  enforcement  context  and  extend  them  to  the  fighting  of  wars.  In 
my  view,  nothing  could  be  more  farcical,  or  more  dangerous. 

These  efforts  flow  from  a  fundamental  error  -  confusion  between  two  very  distinct 
constitutional  realms.  In  the  domestic  realm  of  law  enforcement,  the  government’s  role  is 
disciplinary  -  sanctioning  an  errant  member  of  society  for  transgressing  the  internal  rules  of  the 
body  politic.  The  Framers  recognized  that  in  the  name  of  maintaining  domestic  tranquility  an 
overzealous  government  could  oppress  the  very  body  politic  it  is  meant  to  protect.  The 
government  itself  could  become  an  oppressor  of  “the  people.” 

yerdugo-Urquidez.  494  U.S,  at  275  (Kennedy,  J,,  concurring). 
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Thus  our  Constitution  makes  the  fundamental  decision  to  sacrifice  efficiency  in  the  realm 
of  law  enforcement  by  guaranteeing  that  no  punishment  can  be  meted  out  in  the  absence  of 
virtual  certainty  of  individual  guilt.  Both  the  original  Constitution  and  the  Bill  of  Rights  contain 
a  number  of  specific  constraints  on  the  Executive's  law  enforcement  powers,  many  of  which 
expressly  provide  for  a  judicial  role  as  a  neutral  arbiter  or  “check”  on  executive  power.  In  this 
realm,  the  Executive’s  subjective  judgments  are  irrelevant;  it  must  gather  and  present  objective 
evidence  of  guilt  satisfying  specific  constitutional  standards  at  each  stage  of  a  criminal 
proceeding.  The  underlying  premise  in  this  realm  is  that  it  is  better  for  society  to  suffer  the  cost 
of  the  guilty  going  free  than  mistakenly  to  deprive  an  innocent  person  of  life  or  liberty. 

The  situation  is  entirely  different  in  armed  conflict  where  the  entire  nation  faces  an 
external  threat.  In  armed  conflict,  the  body  politic  is  not  using  its  domestic  disciplinary  powers 
to  sanction  an  errant  member,  rather  it  is  exercising  its  national  defense  powers  to  neutralize  the 
external  threat  and  preserve  the  very  foundation  of  all  our  civil  liberties.  Here  the  Constitution  is 
not  concerned  with  handicapping  the  government  to  preserve  other  values.  Rather  it  is  designed 
to  maximize  the  government’s  efficiency  to  achieve  victory  -  even  at  the  cost  of  “collateral 
damage”  that  would  be  unacceptable  in  the  domestic  realm. 

It  seems  to  me  that  the  kinds  of  military  decisions  at  issue  here  -  namely,  what  and  who 
poses  a  threat  to  our  military  operations  --  are  quintessentially  Executive  in  nature.  They  are  not 
amenable  to  the  type  of  process  we  employ  in  the  domestic  law  enforcement  arena.  They  cannot 
be  reduced  to  neat  legal  formulas,  purely  objective  tests  and  evidentiary  standards.  They 
necessarily  require  the  exercise  of  prudential  judgment  and  the  weighing  of  risks.  This  is  one  of 
the  reasons  why  the  Constitution  vests  ultimate  military  decision-making  in  the  President  as 
Commander-in-Chief.  If  the  concept  of  Commander-in-Chief  means  anything,  it  must  mean  that 
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the  office  holds  the  final  authority  to  direct  how,  and  against  whom,  military  power  is  to  be 
applied  to  achieve  the  military  and  political  objectives  of  the  campaign. 

I  am  not  speaking  here  of  “deference”  to  Presidential  decisions.  In  some  contexts,  courts 
are  fond  of  saying  that  they  “owe  deference”  to  some  Executive  decisions.  But  this  suggests  that 
the  court  has  the  ultimate  decision-making  authority  and  is  only  giving  weight  to  the  judgment  of 
the  Executive.  This  is  not  a  question  of  deference  ~  the  point  here  is  that  the  ultimate  substantive 
decision  rests  with  the  President  and  that  courts  have  no  authority  to  substitute  their  judgments 
for  that  of  the  President. 

The  Constitution’s  grant  of  “Commander-in-Chief  ’  power  must,  at  its  core,  mean  the 
plenary  authority  to  direct  military  force  against  persons  the  Commander  judges  as  a  threat  to  the 
safety  of  our  forces,  the  safety  of  our  homeland,  or  the  ultimate  military  and  political  objectives 
of  the  conflict.  At  the  heart  of  these  kinds  of  military  decisions  is  the  judgment  of  what 
constitutes  a  threat  or  potential  threat  and  what  level  of  coercive  force  should  be  employed  to 
deal  with  these  dangers.  These  decisions  cannot  be  reduced  to  tidy  evidentiary  standards,  some 
predicate  threshold,  that  must  be  satisfied  as  a  condition  of  the  President  ordering  the  use  of 
military  force  against  a  particular  individual.  What  would  that  standard  be?  Reasonable 
suspicion,  probable  cause,  substantial  evidence,  preponderance  of  the  evidence,  or  beyond  a 
reasonable  doubt?  Does  anyone  really  believe  that  the  Constitution  prohibits  the  President  from 
using  coercive  military  force  against  a  foreign  person  -  detaining  him  -  unless  he  can  satisfy  a 
particular  objective  standard  of  evidentiary  proof? 

Let  me  posit  a  battlefield  scenario.  American  troops  are  pinned  down  by  sniper  fire  from 
a  village.  As  the  troops  advance,  they  see  two  men  running  from  a  building  from  which  the 
troops  believe  they  had  received  sniper  fire.  The  troops  believe  they  are  probably  a  sniper  team. 
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Is  it  really  being  suggested  that  the  Constitution  vests  these  men  with  due  process  rights  as 
against  the  American  soldiers?  When  do  these  rights  arise?  If  the  troops  shoot  and  kill  them  ~ 
i.e.,  deprive  them  of  life  -  could  it  be  a  violation  of  due  process?  Suppose  they  are  wounded  and 
it  turns  out  they  were  not  enemy  forces.  Does  this  give  rise  to  Bivens*  Constitutional  tort  actions 
for  violation  of  due  process?  Alternatively,  suppose  the  fleeing  men  are  captured  and  held  as 
enemy  combatants.  Does  the  due  process  clause  really  mean  that  they  have  to  be  released  unless 
the  military  can  prove  they  were  enemy  combatants?  Does  the  Due  Process  Clause  mean  that  the 
American  military  must  divert  its  energies  and  resources  from  fighting  the  war  and  dedicate  them 
to  investigating  the  claims  of  innocence  of  these  two  men? 

This  illustrates  why  military  decisions  are  not  susceptible  to  judicial  administration  and 
supervision.  There  are  simply  no  judicially-manageable  standards  to  either  govern  or  evaluate 
military  operational  judgments.  Such  decisions  inevitably  involve  the  weighing  of  risks.  One 
can  easily  imagine  situations  in  which  there  is  an  appreciable  risk  that  someone  is  an  enemy 
combatant,  but  significant  uncertainty  and  not  a  preponderance  of  evidence.  Nevertheless,  the 
circumstances  may  be  such  that  the  President  makes  a  judgment  that  prudence  dictates  treating 
such  a  person  as  hostile  in  order  to  avoid  an  unacceptable  risk  to  our  military  operations.  By 
their  nature,  these  military  judgments  must  rest  upon  a  broad  range  of  information,  opinion, 
prediction,  and  even  surmise.  The  President’s  assessment  may  include  reports  from  his  military 
and  diplomatic  advisors,  field  commanders,  intelligence  sources,  or  sometimes  just  the  opinion 
of  frontline  troops.  He  must  decide  what  weight  to  give  each  of  these  sources.  He  must  evaluate 
risks  in  light  of  the  present  state  of  the  conflict  and  the  overall  military  and  political  objectives  of 
the  campaign. 
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Furthermore,  extension  of  due  process  concepts  from  the  domestic  prosecutive  arena  as  a 
basis  for  judicial  supervision  of  our  military  operations  in  time  of  war  would  not  only  be  wholly 
unprecedented,  but  it  would  be  fundamentally  incompatible  with  the  power  to  wage  war  itself,  so 
altering  and  degrading  that  capacity  as  to  negate  the  Constitution’s  grant  of  that  power  to  the 
President. 

First,  the  imposition  of  such  procedures  would  fundamentally  alter  the  character  and 
mission  of  our  combat  troops.  To  the  extent  that  the  decisions  to  detain  persons  as  enemy 
combatants  are  based  in  part  on  the  circumstances  of  the  initial  encounter  on  the  battlefield,  our 
frontline  troops  will  have  to  concern  themselves  with  developing  and  preserving  evidence  as  to 
each  individual  they  capture,  at  the  same  time  as  they  confront  enemy  forces  in  the  field.  They 
would  be  diverted  from  their  primary  mission  -  the  rapid  destruction  of  the  enemy  by  all  means 
at  their  disposal  ~  to  taking  notes  on  the  conduct  of  particular  individuals  in  the  field  of  battle. 
Like  policeman,  they  would  also  face  the  prospect  of  removal  from  the  battlefield  to  give 
evidence  at  post-hoc  proceedings. 

Nor  would  the  harm  stop  there.  Under  this  due  process  theory,  the  military  would  have  to 
take  on  the  further  burden  of  detailed  investigation  of  detainees’  factual  claims  once  they  are 
taken  to  the  rear.  Again,  this  would  radically  change  the  nature  of  the  military  enterprise.  To 
establish  the  capacity  to  conduct  individualized  investigations  and  adversarial  hearings  as  to 
every  detained  combatant  would  make  the  conduct  of  war  -  especially  irregular  warfare  -  vastly 
more  cumbersome  and  expensive.  For  every  platoon  of  combat  troops,  the  United  States  would 
have  to  field  three  platoons  of  lawyers,  investigators,  and  paralegals.  Such  a  result  would  inject 
legal  uncertainty  into  our  military  operations,  divert  resources  from  winning  the  war  into 
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demonstrating  the  individual  “fault”  of  persons  confronted  in  the  field  of  battle,  and  thereby 
uniquely  disadvantage  our  military  vis-a-vis  every  other  fighting  force  in  the  world. 

Second,  the  introduction  of  an  ultimate  decision  maker  outside  of  the  normal  chain  of 
command,  or  altogether  outside  the  Executive  Branch,  would  disrupt  the  unitary  chain  of 
command  and  undermine  the  confidence  of  frontline  troops  in  their  superior  officers.  The 
impartial  tribunals  could  literally  overrule  command  decisions  regarding  battlefield  tactics  and 
set  free  prisoners  of  war  whom  American  soldiers  have  risked  or  given  their  lives  to  capture. 
The  effect  of  such  a  prospect  on  military  discipline  and  morale  is  impossible  to  predict. 

The  Supreme  Court’s  decision  in  Rasul  v.  Bush  does  not  undercut  these  long-standing 
principles.  In  Rasul,  the  Supreme  Court  addressed  a  far  narrower  question  -  whether  the  habeas 
statute  applies  extraterritorially  -  and  expressly  refrained  from  addressing  these  settled 
constitutional  questions.^  The  Court,  in  concluding  that  the  habeas  statute  reached  aliens  held  at 
Guantanamo  Bay,  relied  on  the  peculiar  language  of  the  statute  and  the  “‘extraordinary  territorial 
ambit’  of  the  writ  at  common  law.”^  Of  course,  the  idiosyncrasies  of  the  habeas  statute  do  not 
have  any  impact  on  judicial  interpretation  of  the  reach  of  the  Fifth  Amendment  or  other 
substantive  constitutional  provisions.  Moreover,  the  Court’s  recognition  in  Rasul  that  the  United 
States  exercises  control,  but  “not  ultimate  sovereignty”  over  the  leased  Guantanamo  Bay 
territory  confirms  the  inapplicability  of  the  Fifth  Amendment  to  aliens  held  there. 

Nevertheless,  even  if  Guantanamo  Bay  is  somehow  deemed  sovereign  United  States 
territory,  the  Fifth  Amendment  is  still  inapplicable.  The  Supreme  Court,  in  addition  to  the 
requisite  detention  on  sovereign  United  States  territory,  demands  that  the  aliens  only  “receive 

*  124S.Ct.  2686(2004). 

^  Id  at  2697  n.l2  (quoting  R.  Sharpe,  Law  of  Habeas  Corpus  188-189  (2d  ed.  1989)). 
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constitutional  protections”  when  they  have  also  '‘developed  substantial  connections  with  this 
country.”^®  Thus,  under  the  Court’s  formulation,  “lawful  but  involuntary”  presence  in  the  United 
States  “is  not  of  the  sort  to  indicate  any  substantial  connection  with  our  country”  sufficient  to 
trigger  constitutional  protections.  The  “voluntary  connection”  necessary  to  trigger  the  Fifth 
Amendment’s  due  process  guarantee  is  sorely  lacking  with  respect  to  enemy  combatants. 
Whatever  else  may  be  said,  there  can  be  no  dispute  that  these  individuals  did  not  arrive  at 
Guantanamo  Bay  by  free  choice.  Captured  enemy  combatants  that  have  been  transported  to 
Guantanamo  Bay  for  detention  thus  are  not  entitled  to  Fifth  Amendment  due  process  rights. 

It  should  also  be  noted  that  the  Supreme  Court’s  decision  in  Rasul  was  a  statutory  ruling, 
not  a  constitutional  one.  In  other  words,  the  Court  concluded  only  that  the  federal  habeas  statute 
confers  jurisdiction  on  federal  district  courts  to  hear  claims  brought  by  aliens  detained  at 
Guantanamo  Bay.  The  Court  nowhere  suggested  that  the  Constitution  grants  such  aliens  a  right 
of  access  to  American  courts.^  ^ 

An  important  consequence  follows:  Congress  remains  free  to  restrict  or  even  to  eliminate 
entirely  the  ability  of  enemy  aliens  at  Guantanamo  Bay  to  file  habeas  petitions.  Congress  could 
consider  enacting  legislation  that  does  so  -  either  by  creating  special  procedural  rules  for  enemy 
alien  detainees,  by  requiring  any  such  habeas  petitions  to  be  filed  in  a  particular  court,  or  by 
prohibiting  enemy  aliens  from  haling  military  officials  into  court  altogether. 


Verdugo.  494  U.S.  at  271. 

"  ^  Rasul,  124  S.  Ct.  at  2695  (explaining  that,  in  light  of  the  Court’s  interpretation  of  the  habeas 

statute,  “persons  detained  outside  the  territorial  jurisdiction  of  any  federal  district  court  no  longer  need 
rely  on  the  Constitution  as  the  source  of  their  right  to  federal  habeas  review”);  id>  at  2701  (Scalia,  J., 
dissenting)  (emphasizing  that  “petitioners  do  not  argue  that  the  Constitution  independently  requires 
jurisdiction  here”  (citing  statement  by  counsel  for  petitioners  during  oral  argument)). 
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II.  Determination  of  Status  under  the  Geneva  Convention 

The  President  has  determined  that  neither  members  of  al-Qaeda  nor  Taliban  fighters  are 
entitled  to  the  protections  of  the  Geneva  Convention.  While  some  lower  courts  and  some  critics 
have  carped  about  this  decision,  there  can  be  no  doubt  that  al-Qaeda  and  the  Taliban  fail  to  meet 
the  Geneva  Convention’s  eligibility  criteria. 

The  Geneva  Conventions  award  protected  POW  status  only  to  members  of  “High 
Contracting  parties.”^ ^  Al-Qaeda,  a  non-governmental  terrorist  organization,  is  not  a  High 
Contracting  party.  This  places  al-Qaeda  -  as  a  “group”  -  outside  the  laws  of  war. 
Furthermore,  al-Qaeda  and  the  Taliban  fail  to  meet  the  eligibility  criteria  set  forth  in  Article  4  of 
the  Geneva  Convention.  To  qualify  for  protected  status,  the  entity  must  be  commanded  by  a 
person  responsible  for  his  subordinates,  be  outfitted  with  a  fixed  distinctive  sign,  carry  their  arms 
openly,  and  conduct  their  operations  in  accordance  with  the  laws  of  war.^"^ 

Al-Qaeda  and  the  Taliban  fail  to  satisfy  even  one  of  these  four  bedrock  requirements. 
These  enemies  our  armed  forces  face  on  the  battlefield  today  make  no  distinction  between 
civilian  and  military  targets  and  provide  no  quarter  to  their  enemies.  They  have  no  organized 
command  structure  and  no  military  commander  who  takes  responsibility  for  the  actions  of  his 
subordinates.  Al-Qaeda  and  the  Taliban  wear  no  distinctive  sign  or  uniform  and  violate  the  laws 
of  war  as  a  matter  of  course.  Consequently,  these  organizations  do  not  qualify  for  the  POW 
protections  available  under  the  Geneva  Convention. 


Convention  Relative  to  the  Treatment  of  Prisoners  of  War,  Aug.  12,  1949  6  LIST  3316  75 
U.N.T.S.  135,  art.  2. 

^  Memorandum  for  the  Vice  President,  et  al.  from  President,  Re:  Humane  Treatment  of  al- 
Qaeda  and  Taliban  Detainees  at  1. 

Id.  at  art.  4A(2). 
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For  these  reasons,  the  President  rightly  concluded  that  al-Qaeda  and  the  Taliban  do  not 
qualify  for  POW  status  under  Article  4  of  the  Geneva  Convention. The  President’s 
determination  that  the  Geneva  Convention  does  not  apply  to  al-Qaeda  and  Taliban  members  is 
conclusive.  This  determination  was  an  exercise  of  the  President’s  war  powers  and  his  plenary 
authority  over  foreign  affairs. This  most  fundamental  exercise  of  Executive  authority  is 
binding  on  the  courts. Furthermore,  the  United  States  has  made  “group”  determinations  of 
captured  enemy  combatants  in  past  conflicts.^*  Accordingly,  “the  accepted  view”  of  Article  4  is 
that  “if  the  group  does  not  meet  the  first  three  criteria  ...  the  individual  member  cannot  qualify 
for  privileged  status  as  a  POW.”^^ 

As  far  as  I  can  tell,  none  of  the  President’s  critics  have  advanced  any  set  of  facts  that 
would  call  into  question  the  merits  of  the  President’s  decision.  I  have  heard  no  serious  argument 
that  either  al-Qaeda  or  the  Taliban  fall  within  the  requirements  of  Article  4  and  thus  are  entitled 
to  protection  under  the  Convention.  Instead,  what  we  see  is  a  lot  of  sharp  “lawyer’s”  arguments 
that  the  President  is  somehow  precluded  from  making  a  group  decision  and  that  the  eligibility  of 
detainees  must  be  determined  through  individualized  hearings  before  “competent  tribunals.” 
These  arguments  largely  rest  on  a  misreading  of  Article  5  of  the  Convention. 


to  Memorandum  for  the  Vice  President,  et  al.  from  President,  Re:  Humane  Treatment  of  al- 
Qaeda  and  Taliban  Detainees  at  1 . 

United  States  v.  Curtiss-Wright  Export  Corp..  299  U.S.  304,  320  (1936). 

Banco  Nacional  de  Cuba  v.  Sabbatino.  376  U.S.  39R.  410  nQ^4V 

Howard  S.  Levie,  Prisoners  of  War  in  International  Armed  Conflict.  59  Int’I  Stud.  1 ,  61 
(1977);  Adam  Roberts,  Counter-terrorism.  Armed  Force,  and  the  Laws  of  War.  44  Survival  no  1  23-24 
(Spring  2002). 

W.  Thomas  Mallison  and  Sally  V.  Mallison,  The  Juridical  Status  of  Irregular  Combatants  Under 
the  International  Humanitarian  Law  of  Armed  Conflict.  9  Case  W.  Res.  J.  Int’I  39,  62  (1977). 
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Article  5  of  the  Convention  provides  that: 

[t]he  present  Convention  shall  apply  to  the  persons  referred  to  in  Article  4  from 
the  time  they  fall  into  the  power  of  the  enemy  and  until  their  final  release  and 
repatriation.  Should  any  doubt  arise  as  to  whether  persons,  having  committed  a 
belligerent  act  and  having  fallen  into  the  hands  of  the  enemy,  belong  to  any  of  the 
categories  enumerated  in  Article  4,  such  persons  shall  enjoy  the  protection  of  the 
present  Convention  until  such  time  as  their  status  has  been  determined  by  a 
competent  tribunal.^^ 

There  is  nothing  in  this  Article  that  forecloses  the  President  from  reaching  a  threshold 

decision  that  a  particular  military  formation  does  satisfy  the  Treaty  standards.  Since  the 

Convention’s  coverage  depends,  in  the  first  instance,  on  whether  a  group  in  which  the  detainee 

participated  has  the  requisite  attributes,  it  necessarily  calls  for  a  “group”  decision.  Certainly, 

Article  5  does  not  mean  that  a  group’s  eligibility  can  be  relitigated  through  a  series  of 

individualized  proceedings.  By  it  terms.  Article  5  applies  only  where  an  acknowledged 

belligerent  raises  a  doubt  whether  he  is  qualifies  for  POW  status.  I  am  not  aware  that  any 

detainee  has  raised  any  “doubt”  as  to  their  status.  On  the  contrary,  the  principle  argument  of 

critics  has  been  that  a  detainee  can  successfully  raise  doubt,  within  the  meaning  of  Article  5, 

simply  by  asserting  he  is  eligible.  But  the  United  States  has  expressly  refused  to  adopt  a 

modification  of  the  Treaty  that  sought  to  establish  that  regime. 

It  seems  to  me  that,  once  a  particular  organization  has  been  found  not  to  qualify  under 

Article  4,  no  individualized  inquiry  under  Article  5  is  appropriate  or  necessary  unless  a  detainee 

is  raising  a  plausible  claim  that  he  belongs  to  another  category  that  does  qualify  under  Article  4. 

The  classic  example  is  the  case  of  a  pilot  who,  after  conducting  his  mission,  is  shot  down,  sheds 

his  uniform  trying  to  escape,  and  is  later  apprehended  and  accused  of  sabotage.  The  evident 

purpose  of  Article  5  is  to  allow  the  pilot  to  make  the  claim  that  he  is  covered  by  the  Geneva 

Convention  Relative  to  the  Treatment  of  Prisoners  of  War,  Aue.  12,  1949  6  US  T  3316  75 
U.N.T.S.  135,art,5.  ’  —  •  ^ 
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Convention  because  he  carried  out  his  belligerent  acts  as  a  member  of  the  regular  armed  forces 
of  a  signatory  power.  Here,  the  detainees  have  raised  no  colorable  claims  that  they  are  members 
of  a  force  that  falls  within  the  categories  set  forth  in  Article  4. 

Ill,  The  Propriety  of  Military  Tribunals 

Finally,  I  want  to  say  a  word  about  those  detainees  whom  the  United  States  is  charging 
with  violations  of  the  laws  of  war.  Throughout  our  history,  we  have  used  military  commissions 
to  try  members  of  foreign  forces  for  violations  of  the  laws  of  war.^^  Congress  has  long 
recognized  the  legitimacy  of  military  commissions  as  a  means  to  prosecute  war  criminals.^^  As 
one  commentator  noted,  military  commissions  ‘'will  not  be  rendered  illegal  by  the  omission  of 
details  required  upon  trials  by  courts-martial.”^^  The  courts  therefore  have  specifically  upheld 
the  use  of  such  commissions,^"^  and  the  President  has  established  military  commissions  to  try 
members  of  the  Taliban  and  al-Qaeda  for  violations  of  the  laws  of  war. 

In  one  sense  we  seem  to  making  progress.  Originally,  when  the  President  promulgated 
his  military  tribunal  order,  there  was  a  hue  and  cry  in  some  quarters  that  this  was  an  end  run 
around  Article  III  courts  and  that  all  proceedings  belonged  in  out  civilian  court  system.  It  is 
undoubtedly  this  mindset  that  is  still  animating  much  of  the  sniping.  But  at  this  stage  there  does 
not  appear  to  be  any  real  argument  that  these  trials  belong  in  civilian  courts.  It  now  seems  to  be 
widely  conceded  that  military  commissions  are,  in  fact,  the  place  where  war  crimes  should  be 

William  Winthrop,  Military  Law  and  Precedents.  464,  832  (2d  ed,  1920);  Major  William 
Birkhimer,  Military  Government  and  Martial  Law.  533-35  (3d  ed.  1914). 

Act  of  March  3, 1863,  §  30  (12  Stat.  731 , 736). 

M. 

As  the  Court  stated,  “the  detention  and  trial  of  [war  criminals]  -  ordered  by  the  President  in  the 
declared  exercise  of  his  powers  as  Commander  in  Chief  of  the  Army  in  time  of  war  and  of  grave  public 
danger  -  are  not  to  be  set  aside  by  the  courts  without  the  clear  conyiction  that  they  are  in  conflict  with  the 
Constitution  or  laws  of  Congress  constitutionally  enacted.”  Ex  Parte  Ouirin.  317  U.S,  1,  25  (1942). 
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prosecuted.  The  debate  now  seems  to  have  re-centered  on  exactly  what  kind  of  military  trial  is 
appropriate.  Consequently,  those  that  lost  this  debate  are  now  attempting  to  transmogrify 
military  commissions  into  carbon  copies  of  Article  III  courts.  This  effort  is  without  legal  merit. 
First,  the  Supreme  Court  recognized  in  Hamdi  that  “enemy  combatant  proceedings  may  be 
tailored  to  alleviate  their  uncommon  potential  to  burden  the  Executive  at  a  time  of  ongoing 
military  conflict. Second,  as  I  will  explain,  the  argument  opponents  of  military  commissions 
advance  is  derived  from  a  fundamental  misapprehension  of  the  underlying  statute  at  issue. 

One  prominent  war  criminal  whom  the  United  States  wishes  to  try  is  Hamdan,  the  former 
bodyguard  and  driver  of  Osama  bin  Laden.  Some  individuals  -  including  the  district  court  in 
that  case^^  -  have  argued  that  a  military  commission  does  not  afford  enough  process  and  that  war 
criminals  must  receive  the  full  benefits  of  a  formal  military  court  martial.  These  arguments 
ignore  the  long-standing  use  of  military  commissions  to  try  war  criminals  and  grossly  misread 
the  Uniform  Code  of  Military  Justice. 

Those  who  argue  that  war  criminals  should  receive  a  full  court  martial  also  incorrectly 
rely  on  Article  36  of  the  Uniform  Code  of  Military  Justice  (“UCMJ”).  That  section  states  that 
the  rules  that  a  President  establishes  for  a  military  commission  “may  not  be  contrary  to  or 
inconsistent  with”  the  UCMJ.^^  Contrary  to  recent  arguments,  the  UCMJ  does  not  establish  the 
baseline  for  all  military  commissions.  Rather,  only  a  certain  few  UCMJ  provisions  apply  to 
military  commissions.  Thus,  requiring  military  commission  to  comply  with  all  the  provisions  of 


Hamdi.  124S,  Ct  at  2649. 

Hamdan  v.  Rumsfeld.  344  F.  Supp.  2d  152  (D.D.C.  2004). 
10  U.S.C.§  836(a). 
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the  UCMJ  would  render  those  specific  references  superfluous  and  render  the  entire  point  of  a 
commission  unnecessary. 

This  conflicts  with  the  aforementioned  historical  precedent  and  the  UCMJ  itself,  which 
recognizes  the  distinction  between  commissions  and  courts  martial.  This  limitation  also  would 
severely  change  the  courts’  traditional  understanding  that  military  commissions  arise  out  of 
common  law  war  powers  and  not  out  of  any  particular  statute.^^  Thus,  using  the  UCMJ  to  limit 
the  President’s  use  of  military  commissions  would  contravene  the  Executive’s  historic  powers  to 
create  and  manage  commissions  and  would  turn  the  UCMJ’s  own  recognition  of  a  distinction 
between  commissions  and  courts  martial  on  its  head.“^ 


See,  e.g,.  In  re  Yamashita.  327  U.S.  1, 20  (1946). 

A  traditional  canon  of  statutory  construction  holds  that  courts  should  avoid  interpreting  a  statute 
in  a  way  that  renders  a  portion  of  it  worthless.  Williams  v,  Tavlor.  529  U.S.  362,  404  (2000). 
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I  am  >vriting  to  give  my  strongest  recomnicndation  on  behalf  of  Mr.  Brett  Kavanaugh  to 
serve  on  the  U.S.  Court  of  Appeals  of  the  District  of  Coluiiibia  Circuit  I  have  known  him 
both  professionally  and  as  a  Mend  for  almost  a  decade  and,  I  can  attest  that  he  is 
exceptionally  well  qualified  to  serve  on  that  cptirt. 

As  general  counsel  of  GTE  and  subsequently  Verizon,  I  was  fortunate  to  have  Brett  work 
on  a  number  of  matters  for  me  while  he  was  at  the  Kirkland  &  Ellis  law  firm.  Brett  quickly 
established  himself  as  one  of  the  key  outside  lawyers  I  went  to  on  some  of  my  toughest 
legal  issues.  He  has  a  keen  intellect,  exceptional  analytical  skills,  and  sound  judgment.  His 
writing  is  fluid  and  precise.  I  found  that  be  was  able  to  see  all  sides  of  an  issue  and 
appreciate  the  strengths  and  weaknesses  of  competing  approaches.  He  was  particularly 
effective  in  dealing  with  novel  issues  which  required  some  original  thinking.  I  use  a  team 
approach,  by  which  we  combine  outside  lawyers  and  in-house  lawyers  into  teams  to  work 
on  various  issues.  In  this  regard,  we  at  Verizon  found  Brett  to  be  extremely  collegial  and  a 
delight  to  work  with. 

Over  the  years  I  haVe  come  to  know  Brett  as  a  friend,  as  well  as  a  professional  colleague.  In 
addition  to  his  powerful  legal  skills.  I  can  say  unequivocally  that  he  possesses  precisely  the 
temperament  we  seek  in  our  federal  judges.  He  has  a  profound  sense  of  humility  and  die 
intellectual  curiosity  and  honesty  to  explore  and  consider  contending  positions.  He  is 
patient  and  highly  considerate  of  others.  Above  all,  be  is  blessed  with  a  delightful  sense  of 
humor. 

Finally,  I  can  assure  you  that  Brbtt  is  a  man  of  the  highest  character  and  personal  integrity. 
In  my  many  years  of  experience  with  him.  I  have  never  seen  a  situation  in  which  he  has  cut 
comers  or  allowed  expediency  to  override  “doing  the  right  thing.” 

In  short,  Brett  possesses  ail  the  characteristics  which  we  should  want  in  our  jurists.  I  urge 
the  Committee  to  recommcDd  him  to  the  full  Senate.  Please  let  me  know  if  I  can  assist  you 
with  any  additional  information. 


Sincerely, 


William  P.  Barr 


Winiam  P.  Ban- 

ExeculiVB  Vies  PresfcMni  and  Qaneral  CounssI 


May  10,  2005 

The  Honorable  Arlen  Specter 
United  States  Senate 
711  ELart  Senate  Office  Building 
Washington,  D.C.  20510-3802 

Dear  Chairman  Specter: 


MINUTES 

Meeting  of  the  Board  of  Visitors 
The  College  of  William  and  Mary  in  Virginia 

April  21-22,  2005 

The  Board  of  Visitors  of  The  College  of  William  and  Mary  in  Virginia  met  in  the  Board  Room  in  Blow 
Memorial  Hall  on  the  campus  in  Williamsburg  on  Thursday  and  Friday,  April  21-22,  2005. 

On  Thursday,  April  21 ,  the  Committee  on  Audit,  the  Committee  on  Financial  Affairs,  Richard  Bland 
College  Committee,  the  Committee  on  Buildings  and  Grounds  and  the  Committee  on  Student  Affairs 
met  in  the  Board  Room.  The  Nominating  Committee  and  the  Committee  on  Academic  Affairs  met  in 
the  Board  Conference  Room. 

Those  present  were: 

William  P.  Barr 
Robert  A.  Blair 
Janet  M.  Brashear 
John  W.  Gerdelman 
R.  Philip  Herget  III 
Susan  Aheron  Magill,  Rector 
Jeffrey  L.  McWaters 

Absent:  Thomas  E.  Capps 

Lawrence  S.  Eagleburger 
Sarah  I.  Gore 
Suzann  W.  Matthews 

Others  present  were: 

Timothy  J.  Sullivan 
P.  Geoffrey  Feiss 
Stewart  H.  Gamage 
Samuel  E.  Jones 
Anna  B.  Martin 
Susan  H.  Pettyjohn 
W.  Samuel  Sadler 

Also  present  were  members  of  the  William  and  Mary  Faculty  and  Student  Liaison  Committees;  Dean 
Carl  Strikwerda,  Dean  Virginia  McLaughlin  and  Richard  Bland  College  President  James  B.  McNeer 
and  Dean  of  Administration  and  Finance  Russell  E.  Whitaker,  Jr. 

Rector  Susan  Magill  convened  the  Board  in  the  Board  Room  as  a  committee  of  the  whole  at 
3:10  p.m. 

Advising  the  Board  that  Suzann  Matthews’  father,  Curtis  Wilson,  had  died  early  this  morning  so  she 
had  left  to  join  her  family  in  North  Carolina,  the  Rector  asked  for  a  moment  of  silence  for  the  two 
students  who  had  died  since  the  last  Board  meeting  and  for  Suzann  Matthews. 

In  his  opening  remarks.  President  Sullivan  commented  on  his  last  year  as  president  and  reported  on 
significant  progress  made  on  the  Campaign  for  William  and  Mary,  restructuring,  and  movement  of 
faculty  salaries  from  the  23'^'^  to  the  27’^  percentile.  He  outlined  challenges  that  were  ahead  and 
expressed  his  thanks  to  the  Board  for  their  support  during  his  presidency.  The  Board  responded 


Edward  C.  Driscoll,  Jr. 
Michael  J.  Fox 
Fanchon  Glover 
Michael  L.  Stump 
William  T.  Walker,  Jr. 
Sandra  J.  Wilms 


Joseph  J.  Plumeri,  II 
Anita  O.  Poston 
Michael  K.  Powell 
Barbara  B.  Ukrop 
Henry  C.  Wolf 

Faculty  representative:  Robert  B.  Archibald 
Student  representative:  Edward  J.  Rice 
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with  a  round  of  applause. 

Mr.  Powell  introduced  Provost  P.  Geoffrey  Feiss,  who  reported  recent  accomplishments  by 
members  of  the  faculty.  He  introduced  Professor  of  History  Melvin  P.  Ely  and  Associate  Professor 
of  Music  Sophia  Serghi.  Professor  Ely  briefly  discussed  his  research  on  the  Israel  Hill  community, 
located  on  the  Appomatox  River  near  Farmville.  Professor  Serghi  discussed  her  musical  interest, 
noting  that  she  was  now  moving  into  film  scoring  and  would  be  working  at  the  Sundance  Film 
Institute  during  the  summer.  On  her  return  this  fall,  she  expressed  interest  in  developing  a  film 
scoring  studio  as  part  of  the  Film  Studies  program.  At  the  conclusion  of  the  presentation.  Dean 
Strikwerda  distributed  copies  of  Professor  Ely’s  book  and  Professor  Serghi’s  CD  to  the  members  of 
the  Board. 

Provost  Feiss  introduced  Professor  of  Sociology  David  P.  Aday,  Director  of  the  Southern 
Association  of  Colleges  and  School’s  (SACS)  Reaccreditation  Project,  who  discussed  strategic 
planning  institutional  effectiveness  and  SACS  and  provided  a  brief  overview  of  the  self-study 
process  to  date.  Professor  Aday  outlined  the  schedule,  which  will  culminate  in  the  final  decision  by 
SACS  in  December  2005.  Provost  Feiss  advised  that  although  Board  members  are  not  required  to 
participate  in  the  process,  it  would  be  valuable  if  one  or  two  were  able  to  meet  with  the  on  site  team. 
Mr.  McWaters  volunteered  to  participate. 

At  4:12  p.m.  the  Committee  on  Student  Affairs  convened.  In  the  absence  of  Ms.  Matthews,  the 
Rector  called  on  Vice  President  for  Student  Affairs  Sam  Sadler. 

Vice  President  Sadler  commented  briefly  on  the  recent  student  deaths  and  what  the  College  has 
been  doing  in  response.  Mr.  Sadler  advised  that  the  WCWM-FM  Annual  Report  for  2004-2005  was 
included  in  the  agenda  book  at  Enclosure  I.  He  noted  that  Ms.  Matthews  has  requested  a 
discussion  of  the  Office  of  Student  Affairs  and  outlined  briefly  their  organization  and  critical  issues. 
Mr.  Sadler  reported  on  several  student  successes  since  the  last  meeting. 

Student  Liaisons  George  Srour  and  Allison  Biggs  reported  on  student  activities  and  discussed  the 
new  Student  Assembly  Diversity  Initiative  which  included  the  creation  of  a  cabinet  post  to  explore 
diversity  and  related  issues.  The  recent  Student  Assembly  elections  had  resulted  in  the  election  of 
Ryan  Scofield  as  President  and  Amanda  Norris  as  Vice  President. 

Matt  Reamy,  chair  of  the  Bone  Marrow  Drive,  reported  briefly  on  the  recent  drive  which  raised 
$50,000  with  grants  over  $78,000.  He  advised  that  this  year  a  Sam  Sadler  Contribution  Award  was 
established  to  be  presented  to  the  individual  or  organization  who  made  the  largest  contribution  and 
the  first  award  will  be  presented  next  year.  He  thanked  Suzann  Matthews  for  her  help  every  year. 

The  Rector  moved  that,  pursuant  to  Section  2.2-371 1  .A.1 .,  of  the  Code  of  Virginia,  the  meeting  be 
closed  in  order  to  discuss  matters  pertaining  to  specific  personnel  and  the  consideration  of 
contracts.  Motion  was  seconded  by  Mr.  Gerdelman  and  approved  by  voice  vote.  The  observers 
were  asked  to  leave  the  room  and  the  Board  went  into  closed  session  at  4:59  p.m. 

The  Board  reconvened  in  open  session  at  5:30  p.m.  The  Rector  moved  adoption  of  the  Resolution 
certifying  the  closed  session  was  held  in  compliance  with  the  Freedom  of  Information  Act.  Motion 
was  seconded  by  Ms.  Brashear  and  approved  by  roll  call  vote  of  the  Board  members  conducted  by 
Secretary  to  the  Board  Michael  Fox.  (Certification  Resolution  is  appended.) 


Board  of  Visitors 
MINUTES 
Page  3 

At  5:30  p.m.  the  Rector  called  on  Vice  Rector  Jeff  McWaters.  Mr.  McWaters  advised  the  Board  that 
he  would  not  be  standing  for  re-election  to  the  position  of  Vice  Rector  of  the  College.  The  Rector 
recessed  the  Board  to  the  student  reception  in  the  Board  Dining  Room. 

On  Friday,  April  22,  the  Executive  Committee  met  in  the  Rector’s  Office  while  the  Committees  on 
Public  Affairs  and  Economic  Development,  Development  and  Alumni  Affairs  and  Athletics  met  in  the 
Board  Room,  prior  to  the  full  Board  meeting. 

Those  present  were: 

William  P.  Barr 
Robert  A.  Blair 
Janet  M.  Brashear 
John  W.  Gerdelman 
R.  Philip  Herget  III 
Susan  Aheron  Magill,  Rector 
Jeffrey  L.  McWaters 

Absent:  Thomas  E.  Capps 

Lawrence  S.  Eagleburger 
Sarah  I.  Gore 
Suzann  W.  Matthews 
Henry  C.  Wolf 

Others  present  were: 

Timothy  J.  Sullivan 
P.  Geoffrey  Feiss 
Stewart  H.  Gam  age 
Samuel  E.  Jones 
Anna  B.  Martin 
Susan  H.  Pettyjohn 
W.  Samuel  Sadler 

Also  present  were  Dean  Lawrence  B.  Pulley  and  Richard  Bland  College  President  James  B. 
McNeer. 

At  9:15  a.m.  Rector  Susan  Magill  convened  the  Board  in  the  Board  Room  as  a  committee  of  the 
whole  for  the  meeting  of  the  Committee  on  Public  Affairs  and  Economic  Development.  Ms. 
Poston  presided  as  chair  and  congratulated  President  Sullivan  and  Vice  President  Gamage  for  the 
success  in  Richmond  this  year. 

Ms.  Poston  asked  for  a  motion  that,  pursuant  to  Section  2.2-371 1  .A.8.,  of  the  Code  of  Virginia,  the 
meeting  be  closed  in  order  to  discuss  matters  pertaining  to  contracts  for  services.  Motion  was  made 
by  Ms.  Brashear,  seconded  by  Mr.  Blair  and  approved  by  voice  vote.  The  observers  were  asked  to 
leave  the  room  and  the  Board  went  into  closed  session  at  9:16  a.m. 

The  Board  reconvened  in  open  session  at  10:10  a.m.  Ms.  Poston  asked  motion  to  adopt  the 
Resolution  certifying  the  closed  session  was  held  in  compliance  with  the  Freedom  of  Information 
Act.  Motion  was  made  by  Mr.  McWaters,  seconded  by  Mr.  Gerdelman  and  approved  by  roll  call  vote 


Edward  C.  Driscoll,  Jr. 
Michael  J.  Fox 
Fanchon  Glover 
Michael  L.  Stump 
William  T.  Walker,  Jr. 
Sandra  J.  Wilms 


Joseph  J.  Plumeri,  II 
Anita  O.  Poston 
Michael  K.  Powell 
Barbara  B.  Ukrop 

Faculty  representative:  Robert  B.  Archibald 
Student  representative:  Edward  J.  Rice 
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of  the  Board  members  conducted  by  Secretary  to  the  Board  Michael  Fox.  (Certification  Resolution 
is  appended.) 

Vice  President  for  Public  Affairs  Stewart  Gamage  reported  that  the  Publications  Office  had  recently 
won  a  CASE  Gold  National  Award  for  the  admissions  publication  and  introduced  Director  of 
Publications  Cindy  Baker,  Teh  Edmundson  from  the  Publications  Office  and  Director  of  Admission 
Henry  Broaddus.  Ms.  Gamage  also  introduced  the  Director  of  the  DC  Office  Adam  Anthony. 

There  being  no  further  business,  the  Committee  adjourned  at  1 0:1 2  a.m.  The  Rector  advised  that, 
to  accommodate  the  schedule  of  the  Chair  of  the  Nominating  Committee,  she  was  suspending  the 
agenda  and  moved  to  the  report  of  the  Nominating  Committee,  chaired  by  Mr.  Barr. 

Mr.  Barr  reported  that  he  had  consulted  with  Professor  Richard  Williamson  in  his  capacity  as 
Coordinator  of  Legal  Affairs  and  provided  a  brief  review  of  the  relevant  sections  of  the  Bylaws 
dealing  with  Board  elections,  noting  there  was  a  term  length  specified  but  no  eligibility  requirement. 
The  election  would  be  conducted  as  normal  under  the  Bylaws  and  the  officers  would  serve  for  two- 
year  terms.  Should  any  vacancy  occur  during  that  term,  a  special  election  would  be  held  to  elect  a 
person  to  serve  out  the  remainder  to  that  term  and  keep  the  same  two  year  schedule. 

Mr.  Barr  reported  that  the  Nominating  Committee  had  met  and  recommended  the  following 
individuals  to  serve  in  the  offices  noted: 

Susan  Aheron  Magill  -  Rector 
Michael  K.  Powell  -  Vice  Rector 
Suzann  W.  Matthews  -  Secretary 

Mr.  Barr  moved  the  nomination  of  all  three  names  and  asked  for  nominations  from  the  floor. 
Hearing  none,  Mr.  Barr  moved  that  nominations  be  closed.  Motion  was  seconded  by  Ms.  Ukrop  and 
approved  by  voice  vote  of  the  Board.  Mr.  Gerdelman  moved  adoption  of  the  slate  as  presented. 
Motion  was  seconded  by  Ms.  Ukrop  and  approved  by  voice  vote  of  the  Board.  A  round  of  applause 
was  offered  by  the  Board.  Ms.  Magill  expressed  her  thanks  to  the  members  of  the  Board  and  to  the 
members  of  the  Nominating  Committee. 

At  1 0:44  a.m.  the  Committee  on  Athletics  convened  as  a  committee  of  the  whole.  Mr.  Gerdelman 
presided  as  chair. 

Director  of  Athletics  Terry  Driscoll  reported  on  the  teams.  Mr.  Driscoll  asked  Vice  President  Sadler 
to  provide  an  update  on  the  NCAA  Certification  process,  noting  that  a  site  visit  was  scheduled  from 
May  2  to  4.  Mr.  Sadler  reported  that  in  a  preliminary  review  of  the  report  four  minor  questions  were 
addressed  and  the  report  was  approved  with  no  deficiencies.  Mr.  Driscoll  reported  on  the  NCAA 
Academic  Progress  Rate  report.  Mr.  Driscoll  briefly  reviewed  upcoming  special  events  and 
presented  a  short  quiz  on  athletics  facts. 

There  being  no  further  business,  the  committee  of  the  whole  adjourned  at  1 1 :14  a.m. 

Following  a  short  break.  Rector  Susan  Magill  called  the  annual  meeting  of  the  full  Board  to  order  in 
the  Board  Room  at  1 1 :25  a.m. 
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Those  present  were: 

Robert  A.  Blair  Joseph  J.  Plumeri,  II 

Janet  M.  Brashear  Anita  O.  Poston 

John  W.  Gerdelman  Michael  K.  Powell 

R.  Philip  Herget  III  Barbara  B.  Ukrop 

Susan  Aheron  Magill,  Rector  Faculty  representative:  Robert  B.  Archibald 

Jeffrey  L.  McWaters  Student  representative:  Edward  J.  Rice 

Absent:  William  P.  Barr 

Thomas  E.  Capps 
Lawrence  S.  Eagleburger 
Sarah  I.  Gore 
Suzann  W.  Matthews 
Henry  C.  Wolf 

Others  present  were: 

Timothy  J.  Sullivan 
James  B.  McNeer 
P.  Geoffrey  Feiss 
Vernon  R.  Lindquist 
Stewart  H.  Gam  age 
Samuel  E.  Jones 
Anna  B.  Martin 
Susan  H.  Pettyjohn 
W.  Samuel  Sadler 

Also  present  were  Assistant  Attorney  General  Deborah  Love  and  Dean  Lawrence  B.  Pulley. 

The  Rector  asked  for  any  corrections  to  the  minutes  of  the  meetings  on  February  3-4,  2005,  and 
March  1 3-1 4,  2005.  Hearing  none,  the  Rector  asked  for  a  motion  to  approve  the  minutes.  Motion 
was  made  by  Ms.  Poston,  seconded  by  Mr.  Gerdelman  and  approved  by  voice  vote  of  the  Board. 

The  Rector  asked  for  a  motion  that,  pursuant  to  Section  2.2-371 1  .A.1 .,  3.,  7.,  8.  and  1 0.,  of  the  Code 
of  Virginia,  the  meeting  be  closed  in  order  to  discuss  matters  pertaining  to  specific  personnel,  the 
consideration  of  contracts,  promotions,  tenure  and  leaves;  consultation  with  legal  counsel  and 
briefings  by  staff  members  pertaining  to  actual  or  probable  litigation;  to  discuss  matters  pertaining  to 
gifts,  bequests  and  fund  raising  activities  and  contracts  for  services;  and  to  discuss  matters 
pertaining  to  the  consideration  of  honorary  degrees.  Motion  was  made  by  Mr.  Blair,  seconded  by 
Mr.  Powell  and  approved  by  voice  vote.  The  observers  were  asked  to  leave  the  room  and  the  Board 
went  into  closed  session  at  1 1 :26  a.m. 

The  Board  reconvened  in  open  session  at  11:50  a.m.  The  Rector  moved  adoption  of  the 
Resolution  certifying  the  closed  session  was  held  in  compliance  with  the  Freedom  of  Information 
Act.  Motion  was  seconded  by  Mr.  Powell  and  approved  by  roll  call  vote  of  the  Board  members 
conducted  by  Secretary  to  the  Board  Michael  Fox.  (Certification  Resolution  is  appended.) 

In  the  absence  of  Mr.  Capps,  Mr.  Blair  reported  for  the  Committee  on  Audit,  noting  that  the 
Committee  had  met  jointly  with  the  Committee  on  Financial  Affairs  to  receive  the  report  of  the 


Edward  C.  Driscoll,  Jr. 
Michael  J.  Fox 
Fanchon  Glover 
Jackson  N.  Sasser 
Michael  L.  Stump 
William  T.  Walker,  Jr 
Richard  A.  Williamson 
Sandra  J.  Wilms 
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Auditor  of  Public  Accounts  on  FY2004.  Deputy  Auditor  of  Public  Accounts  Bill  Cole  reported  a  clean 
audit.  Mr.  Blair  noted  that  this  report  was  responsive  to  the  Committee’s  request  for  a  timely  report. 
Mr.  Blair  advised  that  the  Committee  had  also  heard  a  report  from  the  Director,  reviewed  the  audit 
activities  and  noted  no  problems. 

In  the  absence  of  Mr.  Wolf,  Mr.  Powell  reported  for  the  Committee  on  Financial  Affairs.  Mr.  Powell 
called  attention  to  the  revision  in  Resolution  40  relating  to  the  change  in  tuition  for  the  School  of 
Business.  Vice  President  Sam  Jones  briefly  reviewed  specific  highlights  of  the  budget  discussion 
relating  to  student  financial  assistance.  Mr.  Blair  suggested  that  the  Board  provide  additional 
funding  from  private  funds  under  their  control  to  bridge  the  gap  a  bit  more.  Resolution  45  was 
amended  to  provide  an  additional  $1 00,000  for  student  financial  assistance.  Mr.  Powell  moved  the 
adoption  of  Resolution  39,  FY2005-06  Operating  Budget  for  Educational  and  General  Program; 
Resolution  40(R),  FY2005-06  Tuition  and  Fee  Structure  for  Full-  and  Part-Time  Students; 
Resolution  41 ,  FY2005-06  Auxiliary  Enterprise  Operating  Budgets;  Resolution  42,  FY2005-06 
Sponsored  Programs  Operating  Budget;  Resolution  43,  FY2005-06  State  Appropriated  Student 
Financial  Assistance;  and  Resolution  44,  FY2005-06  Applied  Music  Fee  Motion  was  seconded  by 
Mr.  Blair  and  approved  by  voice  vote  of  the  Board.  (Resolution  40(R)  is  appended.) 

Mr.  Powell  moved  the  adoption  of  Resolution  45,  FY2005-06  Board  of  Visitors  Private  Funds 
Budget,  as  amended.  Motion  was  seconded  by  Mr.  Blair  and  approved  by  voice  vote  of  the  Board. 
(Resolution  45(R)  is  appended.) 

Mr.  Powell  moved  the  adoption  of  Resolution  46,  Higher  Education  Financial  and  Administrative 
Operations  Act  and  Resolution  47,  Higher  Education  Financial  and  Administrative  Operations  Act, 
Alternative  Authority  for  Covered  Institutions.  Motion  was  seconded  by  Ms.  Poston  and  approved  by 
voice  vote  of  the  Board. 

Mr.  Powell  moved  the  adoption  of  Resolution  48,  Resolution  Authorizing  Executive  and  Delivery  of 
a  Memorandum  of  Understanding  with  the  William  and  Mary  Business  School  Foundation  Relating 
to  the  Development,  Financing  and  Construction  of  the  School  of  Business  Building.  Motion  was 
seconded  by  Mr.  Blair  and  approved  by  voice  vote  of  the  Board. 

Mr.  Powell  moved  the  adoption  of  Resolution  49,  Virginia  Institute  of  Marine  Science  FY2005-06 
Operating  Budget.  Motion  was  seconded  by  Mr.  Blair  and  approved  by  voice  vote  of  the  Board. 

Ms.  Ukrop  reported  for  the  Richard  Bland  College  Committee,  noting  that  the  Committee  had 
received  an  update  on  the  residential  student  housing  proposal  and  anticipated  an  opening  in  the 
fall  of  2008. 

At  the  late  Hunter  Andrews’  suggestion,  plans  for  a  capital  campaign  were  being  explored.  The 
Sheridan  Group  was  being  hired  to  do  a  feasibility  study  for  the  campaign  with  the  goal  of  raising  $5 
million  to  be  used  for  housing  and  scholarship. 

Ms.  Ukrop  reported  that  nineteen  Richard  Bland  students  were  accepted  at  William  and  Mary  and 
advised  that  the  Committee  had  heard  an  update  on  the  transfer  concerns,  noting  that  both  Provost 
Lindquist  and  Provost  Feiss  have  been  working  to  address  the  concerns. 

Ms.  Ukrop  reported  that  Richard  Bland=s  Commencement  would  be  held  on  Friday,  May  1 3,  and  the 
speaker  would  be  Michael  Powell.  She  encouraged  Board  members  to  attend. 
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In  his  remarks,  President  McNeer  stated  that  no  one  has  had  a  more  positive  influence  on  higher 
education  than  Tim  Sullivan,  noting  that  he  had  changed  the  shape  of  higher  education  not  only  at 
William  and  Mary  but  in  Virginia.  On  behalf  of  Richard  Bland,  President  McNeer  presented 
President  Sullivan  with  a  small  gift  as  a  token  of  appreciation. 

Ms.  Ukrop  moved  adoption  of  Resolution  1,  Restructuring  Legislation;  Resolution  2,  Tuition  and 
Fees  for  2005-2006;  Resolution  3,  2005-2006  Operating  Budget  Proposal;  Resolution  4, 
Feasibility  Study  and  Capital/Endowment  Campaign,  Resolution  5,  Six  Year  Capital  Outlay  Plan; 
and  Resolution  6,  Lease  of  Land  to  Richard  Bland  College  Foundation,  as  a  block.  Motion  was 
seconded  by  Mr.  McWaters  and  approved  by  voice  vote  of  the  Board. 

Mr.  McWaters  reported  for  the  Committee  on  Buildings  and  Grounds,  noting  that  the  Committee  had 
received  updates  on  William  and  Mary’s  six  year  capital  outlay  plan,  which  was  revised  in 
Committee,  on  Project  MAST  and  on  VIMS  six  year  capital  outlay  plan,  which  was  revised  to  reflect 
a  higher  figure  in  the  bid  on  the  bond  project.  Mr.  McWaters  advised  that,  with  the  retirement  of 
Professor  Gary  Kreps,  Associate  Provost  for  Information  Technology  Courtney  Carpenter  will 
become  Director  of  Project  MAST  and  continue  to  provide  updates  to  the  Committee. 

Mr.  McWaters  advised  that  the  Committee  had  discussed  the  naming  opportunities  of  two  buildings 
at  VIMS. 

Mr.  McWaters  moved  the  adoption  of  Resolution  7(R),  College  of  William  and  Mary  2006-2012 
Capital  Outlay  Plan;  Resolution  8(R),  Virginia  Institute  of  Marine  Science  2006-201 2  Capital  Outlay 
Plan;  Resolution  9,  Naming  of  Hunter  and  Cynthia  Andrews  Hall;  and  Resolution  10,  Naming  of 
the  Catlett-Burruss  Research  and  Education  Laboratory.  Motion  was  seconded  by  Mr.  Gerdelman 
and  approved  by  voice  vote  of  the  Board.  (Resolution  7(R)  and  Resolution  8(R)  are  appended.) 

Mr.  Powell  reported  for  the  Committee  on  Academic  Affairs  and  moved  adoption  as  a  block  of 
Resolution  11,  Appointments  to  Fill  Vacancies  in  the  Instructional  Faculty;  Resolution  12, 
Appointments  to  Fill  Vacancies  in  the  Administrative  and  Professional  Faculty;  Resolution  13, 
Faculty  Promotions;  Resolution  14,  Designated  Professorships;  Resolution  15,  Term 
Designated  Professorships  for  Associate  Professors;  Resolution  16,  William  and  Mary  Student 
Professorship;  Resolution  17,  Faculty  Leaves  of  Absence;  Resolution  18,  Amendments  to  the 
Constitution  and  Bylaws  of  the  Faculty  Assembly;  Resolution  19,  Retirement  of  Herbert  M. 
Austin,  School  of  Marine  Science;  Resolution  20,  Retirement  of  Thomas  A.  Barnard,  Jr.,  School 
of  Marine  Science;  Resolution  21,  Retirement  of  James  R.  Baron,  Department  of  Classical 
Studies;  Resolution  22,  Retirement  of  Lawrence  S.  Beckhouse,  Department  of  Sociology; 
Resolution  23,  Retirement  of  James  A.  Bill,  Department  of  Government;  Resolution  24, 
Retirement  of  Miles  L.  Chappell,  Department  of  Art  and  Art  History;  Resolution  25,  Retirement 
of  David  A.  Evans,  School  of  Marine  Science;  Resolution  26,  Retirement  of  William  H. 
Hawthorne,  School  of  Business;  Resolution  27,  Retirement  of  Steven  N.  Haynie,  Department  of 
Kinesiology;  Resolution  28,  Retirement  of  Gary  A.  Kreps,  Department  of  Sociology;  Resolution 
29,  Retirement  of  Robert  P.  Maccubbin,  Department  of  English;  Resolution  30,  Retirement  of 
James  N.  McCord,  Jr.,  Department  of  History;  Resolution  31,  Retirement  of  William  E. 
0=Connell,  Jr.,  School  of  Business;  Resolution  32,  Retirement  of  Roy  L.  Pearson,  School  of 
Business;  Resolution  33,  Retirement  of  Hans  O.  Tiefel,  Department  of  Religious  Studies; 
Resolution  34,  Retirement  of  Franco  Triolo,  Department  of  Modern  Languages  and  Literatures; 
Resolution  35,  Retirement  of  Wanda  A.  Wallace,  School  of  Business;  Resolution  36, 
Retirement  of  Richard  L.  Wetzel,  School  of  Marine  Science;  Resolution  37,  Retirement  of 


Board  of  Visitors 
MINUTES 
Page  8 

Ronald  C.  Wheeler,  School  of  Education;  Resolution  38,  Retirement  of  Edgar  W.  Williams,  Jr., 
Department  of  Music.  Motion  was  seconded  by  Mr.  Blair  and  approved  by  voice  vote  of  the 
Board. 

Ms.  Magill  reported  for  the  Executive  Committee  and  moved  the  adoption  of  the  report  as  given  in 
closed  session;  namely  to  confer  the  following  degrees  at  Commencement: 

Sir  John  Elliott  -  Doctor  of  Humane  Letters 
Margaret  McKane  Mauldin  -  Doctor  of  Humane  Letters 

Motion  was  seconded  by  Mr.  McWaters  and  approved  by  voice  vote  of  the  Board. 

There  was  no  old  business. 

Under  new  business,  the  Rector  thanked  Ned  Rice  for  his  service  as  the  William  and  Mary  student 
representative  on  the  Board  and  as  a  valuable  member  of  the  Presidential  Search  Committee.  She 
also  thanked  Professor  Bob  Archibald  for  his  participation  as  the  first  William  and  Mary  faculty 
representative  to  the  Board.  The  Rector  presented  gifts  of  appreciation  on  behalf  of  the  Board  to 
both  the  Administrative  Assistant  to  the  Board  Sandy  Wilms  and  the  Secretary  to  the  Board  Michael 
Fox.  The  Rector  thanked  the  Nominating  Committee  for  their  work  and  Mr.  Blair  for  his  constructive 
assistance  during  the  process. 

The  Rector  asked  Secretary  of  the  Board  Michael  Powell  to  read  into  the  record  Resolution  50,  A 
Resolution  in  Honor  of  Anne  Klare  Sullivan  ’66  and  Timothy  J.  Sullivan  ’66.  Mr.  Powell  read  the 
resolution  and  moved  its  adoption.  Motion  was  seconded  by  Mr.  McWaters  and  approved  by  voice 
vote  of  the  Board.  The  Rector  presented  a  copy  of  the  resolution  to  President  Sullivan.  (Resolution 
50  is  appended.) 

The  Rector  moved  that,  pursuant  to  Section  2.2-371 1  .A.1 .,  of  the  Code  of  Virginia,  the  meeting  will 
be  closed  in  order  to  discuss  matters  pertaining  to  specific  personnel.  Motion  was  seconded  by  Ms. 
Ukrop  and  approved  by  voice  vote.  The  observers  were  asked  to  leave  the  room  and  the  Board 
went  into  Executive  Session  at  12:20  p.m. 

The  Board  reconvened  in  open  session  at  12:50  p.m.  The  Rector  moved  adoption  of  the 
Resolution  certifying  the  closed  session  was  held  in  compliance  with  the  Freedom  of  Information 
Act.  Motion  was  seconded  by  Mr.  Powell  and  approved  by  roll  call  vote  of  the  Board  members 
conducted  by  Secretary  to  the  Board  Michael  Fox.  (Certification  Resolution  is  appended.) 

Ms.  Magill  moved  adoption  of  Resolution  51 ,  Approval  of  Contract  of  Employment,  noting  that  the 
contract  includes  an  appointment  to  the  Law  School  faculty  with  tenure.  Motion  was  seconded  by 
Mr.  McWaters  and  approved  by  voice  vote  of  the  Board.  (Resolution  51  is  appended.) 

The  Rector  and  President  Sullivan  took  part  in  a  brief  ceremony  to  unveil  the  portrait  of  former 
Secretary  to  the  Board  and  Assistant  to  the  President  James  S.  Kelly.  The  Rector  welcomed  Mr. 
Kelly,  members  of  his  family  and  friends.  President  Sullivan  briefly  commented  on  the  artist,  Nelson 
Shanks,  noting  that  he  had  also  painted  the  portrait  of  Chancellor  Margaret  Thatcher.  Following  Mr. 
Kelly’s  brief  response,  the  Board  gave  him  a  round  of  applause. 


There  being  no  further  business,  the  Board  adjourned  at  1 :00  p.m. 
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23  September  2004 

The  Honorable  Dennis  Hastert 

Speaker  of  the  House 

U.S.  House  of  Representatives 

Washington,  D.C. 

The  Honorable  Nancy  Pelosi 

Minority  Leader 

U.S.  House  of  Representatives 

Washington,  D.C. 

The  Honorable  Bill  Frist 

Majority  Leader 

U.S.  Senate 

Washington,  D.C. 

The  Honorable  Tom  Daschle 

Minority  Leader 

U.S.  Senate 


Washington,  D.C. 
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The  Honorable  Orrin  Hatch 
Chairman,  Senate  Judiciary  Committee 
Washington,  D.C. 

The  Honorable  Patrick  Leahy 
Senate  Judiciary  Committee 
Washington,  D.C. 

The  Honorable  James  Sensenbrenner 
Chairman,  House  Judiciary  Committee 
Washington,  D.C. 

The  Honorable  John  Conyers 
House  Judiciary  Committee 
Washington,  D.C. 

Dear  Leaders: 

We  write  to  express  our  strong  support  for  the  USA  Patriot  Act  and  concern  about  misinformation  about  the 
necessary  legal  tools  it  provides  to  battle  al-Qaeda  and  our  other  terrorist  enemies.  Vital  sections  of  the  Patriot  Act, 
such  as  information-sharing  provisions,  will  expire  in  2005.  For  the  security  and  safety  of  the  American  people,  no 
provision  of  the  Patriot  Act  should  expire.  Moreover,  the  temporary  provisions  should  be  made  permanent. 

Since  its  nearly  unanimous  passage  in  October  2001 ,  the  Patriot  Act  has  played  a  key-and  often  the  leading-role 
in  successful  operations  to  thwart  terrorists  dedicated  to 

destroying  America  and  our  culture.  In  passing  the  Act,  Congress  extensively  debated  the  commonsense  updates 
in  the  law  and  provided  safeguards  for  civil  liberties. 

For  example,  the  Patriot  Act  allows  investigators  to  use  tools  that  had  been  available  to  investigate  organized  crime 
and  drug  trafficking.  As  Sen.  Joe  Biden  (D-DE)  explained  during  floor  debate,  "[T]he  FBI  could  get  a  wiretap  to 
investigate  the  mafia,  but  they  could  not  get  one  to  investigate  terrorists.  To  put  it  bluntly,  that  was  crazy!  What's 
good  for  the  mob  should  be  good  for  terrorists." 

The  Patriot  Act  also  removed  major  legal  barriers  that  prevented  the  law  enforcement,  intelligence,  and  national 
defense  communities  from  coordinating  information.  Now  police  officers,  FBI  agents,  federal  prosecutors  and 
intelligence  officials  can  protect  our  communities  by  "connecting  the  dots"  to  uncover  terrorist  plots  before  they  are 
completed.  Sen.  John  Edwards  (D-N.C.)  declared  when  he  voted  for  the  Act,  "[W]e  simply  cannot  prevail  in  the 
battle  against  terrorism  if  the  right  hand  of  our  government  has  no  idea  what  the  left  hand  is  doing." 

The  Act  made  the  law  current  with  modern  technology.  We  no  longer  have  to  fight  a  digital-age  battle  with  antique 
legal  weapons  left  over  from  the  era  of  rotary  telephones.  When  investigating  the  murder  of  Wall  Street  Journal 
reporter  Daniel  Pearl,  for  example,  law  enforcement  used  one  of  the  Act's  new  high-tech  authorities  to  identify  and 
locate  some  of  the  killers. 

Before  September  11,  2001,  law  enforcement,  intelligence,  and  national  security  officials  were  prevented  by  legal 
and  bureaucratic  restrictions  from  sharing  critical  information  with  each  other,  and  with  state  and  local  police. 
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Before  September  11,  law  enforcement  could  more  easily  obtain  business  and  financial  records  of  white-collar 
criminals,  such  as  nursing  home  scammers,  than  of  suspected  terrorists.  It  was  easier  to  chase  a  money  trail 
involving  a  white-collar  criminal  than  one  involving  a  terrorist.  The  Act  ended  this  double-standard.  Importantly,  the 
Patriot  Act  still  requires  the  government  to  ask  a  judge  for  a  court  order  to  do  so. 

Before  September  1 1 ,  federal  judges  could  impose  tougher  prison  terms  on  drug  traffickers  than  on  terrorists.  The 
Act  strengthened  penalties  for  crimes  committed  by  terrorists,  such  as  arson  or  attacks  on  power  plants  and  mass 
transit  systems. 

After  the  Act  was  passed,  terrorist  cells  were  dismantled  in  Oregon,  New  York,  North  Carolina  and  Virginia. 
Terrorists  were  prosecuted  in  California,  Ohio,  Texas  and  Florida.  In  other  words,  the  Patriot  Act's  tools  are 
protecting  us.  Terrorist  funds-$200, 000, 000-have  been  frozen  or  seized.  We're  cutting  off  their  money.  We're 
following  the  money. 

Further,  Congress  built  into  the  Act  strict  and  structured  oversight  of  the  Executive  Branch.  Every  six  months,  the 
Justice  Department  must  report  to  Congress  about  its  activities  under  the  Act.  Justice  Department  officials  have 
testified  on  the  Patriot  Act  and  other  homeland  security  issues  scores  of  times. 

The  government's  success  to  date  in  preventing  another  catastrophic  attack  on  the  American  homeland  since 
September  11,  2001,  would  have  been  much  more  difficult,  if  not  impossible,  without  the  USA  Patriot  Act.  The 
authorities  Congress  provided  have  substantially  enhanced  the  ability  of  our  law  enforcement  and  intelligence 
officials  to  prevent,  investigate,  and  prosecute  acts  of  terror.  It  is  an  essential  law  that  provides  for  checks  and 
balances  while  enabling  the  government  to  fight  what  will,  no  doubt,  be  a  challenging  and  prolonged  war  against 
terrorists  determined  to  kill  us  and  destroy  our  society. 

It  has  been  our  experience  that  when  people  understand  the  specific  provisions  of  the  USA  Patriot  Act,  as  opposed 
to  the  inaccurate  rhetoric,  the  most  frequent  reaction  is  surprise  that  most  of  what  is  in  the  Act  was  not  already  law. 
That  is  why,  for  the  safety  of  the  American  people,  we  ask  that  no  provision  of  the  Patriot  Act  be  allowed  to  expire 
and  the  temporary  provisions  be  made  permanent. 

Sincerely, 

Dr.  Mark  Albrecht,  former  Executive  Secretary,  White  House  National  Space  Council 
Morris  J.  Amitay,  Esq.,  Vice  Chair,  Jewish  Institute  for  National  Security  Affairs 

Robert  Andrews,  former  Acting  Assistant  Secretary  of  Defense  for  Special  Operations  and  Low  Intensity  Conflict 
Stewart  Baker,  former  General  Counsel,  National  Security  Agency,  Steptoe  &  Johnson  LLP 
Dr.  Thomas  G.  Barnes,  Professor  History  &  Law,  University  of  California,  Berkeley 
William  Barr,  former  Attorney  General 

William  Bennett,  former  Secretary  of  Education  and  Director  of  the  Office  of  National  Drug  Control  Policy,  Host 
"Morning  in  America,"  nationally  syndicated  radio  show  and  Washington  Fellow:  The  Claremont  Institute 

Bradford  A.  Berenson,  former  Associate  Counsel  to  President  George  W.  Bush  and  Co-Founder  of  Citizens  for  the 
Common  Defence 

Robert  Bork,  former  acting  Attorney  General,  Solicitor  General  and  Circuit  Court  of  Appeals  Judge 
Dr.  Stanley  C.  Brubaker,  Professor  of  Political  Science,  Colgate  University 
Carl  M.  Buchholz,  former  Special  Assistant  to  the  President  for  Homeland  Security 
Chuck  Canterbury,  National  President,  Fraternal  Order  of  Police 
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Frank  Cilluffo,  former  Special  Assistant  to  the  President  for  Homeland  Security 

Judge  William  Clark,  former  National  Security  Council  Advisor,  Former  Secretary  of  the  Interior 

Robert  J.  Cleary,  former  U.S.  Attorney  for  the  District  of  New  Jersey  and  Southern  District  of  Illinois 

Dr.  William  R.  Van  Cleave,  Department  Head,  Defense  &  Strategic  Studies  Department,  Southwest  Missouri  State 
University 

Barbara  Comstock,  former  Director  of  Public  Affairs  at  the  Department  of  Justice 
Cesar  V.  Conda,  former  Assistant  for  Domestic  Policy  to  Vice  President  Cheney 
Joseph  E.  diGenova,  former  U.S.  Attorney  for  the  District  of  Columbia 
Viet  Dinh,  former  Assistant  Attorney  General 

Robert  D.  Eaglet,  Major  General,  USAF  (Ret),  former  Deputy  Assistant  Secretary  of  Air  Force 
Richard  A.  Falkenrath,  former  Deputy  Assistant  to  the  President  and  Deputy  Homeland  Security  Advisor 
Vincent  E.  Falter,  Major  General,  USA  (Ret) 

Alice  Fisher,  former  Deputy  Assistant  Attorney  General 

Frank  Gaffney,  former  Acting  Assistant  Secretary  of  Defense  and  President  of  the  Center  for  Security  Policy 

Todd  Gaziano,  Director,  Center  for  Legal  and  Judicial  Studies,  The  Heritage  Foundation 

Fred  Gedrich,  former  State  and  Defense  Department  Official 

Rudolph  Giuliani,  former  U.S.  Attorney  and  Mayor  of  the  City  of  New  York 

C.  Boyden  Gray,  former  White  House  Counsel  and  Co-Chairman  of  FreedomWorks 

Steven  J.  Greer,  Command  Sergeant  Major,  US  Army,  (Retired) 

Charles  A.  Hamilton,  former  Director  for  Strategic  Trade  Policy,  Office  of  the  Secretary  of  Defense 
Mark  Holman,  former  Deputy  Assistant  to  the  President  for  Homeland  Security 
Dr.  Robert  Kaufman,  Pepperdine  University  School  of  Public  Policy 

Jack  Kemp,  former  Secretary  of  Housing  and  Urban  Development  and  Co-Chairman  of  FreedomWorks 
Bernard  Kerik,  former  New  York  Police  Commissioner 

Robert  Khuzami,  former  Assistant  United  States  Attorney,  Southern  District  of  New  York 
Edward  Koch,  former  New  York  City  Mayor  and  Partner,  Bryan  Cave,  LLP 
Frederick  J.  Kroesen,  Gen  -  USA  (Ret) 

Paul  J.  Larkin,  Jr.,  former  Acting  Director  of  the  Criminal  Investigation  Division  of  the  EPA  Office  of  Criminal 
Enforcement,  Forensics,  and  Training 

Seth  Leibsohn,  Executive  Director-Americans  for  Victory  Over  Terrorism 
Dr.  Peter  Leitner,  GMU  National  Center  for  Biodefense 
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Mark  R.  Levin,  former  chief  of  staff  to  Attorney  General  Edwin  Meese 
Dr.  Douglas  Macdonald,  Colgate  University 
Heather  Mac  Donald,  Manhattan  Institute 

Cliff  May,  President  of  the  Foundation  for  the  Defense  of  Democracies 

Andrew  C.  McCarthy,  former  Prosecutor,  Office  of  the  U.S.  Attorney  for  the  Southern  District  of  New  York 
Honorable  Tidal  W.  McCoy,  former  Acting  Secretary  of  the  Air  Force 
Edwin  Meese,  former  Attorney  General 

Larry  A.  Mefford,  former  FBI  Executive  Assistant  Director,  Counterterrorism  and  Counterintelligence 
C.  Preston  Noell  III,  President,  Tradition,  Family,  Property,  Inc. 

Theodore  B.  Olson,  former  Solicitor  General  of  the  United  States 

Duane  A.  Parde,  Executive  Director  of  the  American  Legislative  Exchange  Council 

Jim  Pasco,  former  Assistant  Director,  Bureau  of  Alcohol,  Tobacco  and  Firearms 

Dr.  Robert  L.  Pfaltzgraff,  Jr.,  Shelby  Cullom  Davis  Professor  of  International  Security  Studies,  The  Fletcher  School, 
Tufts  University 

Oliver  "Buck"  Revell,  former  Associate  Deputy  Director  for  Investigations,  Federal  Bureau  of  Investigation 
Paul  Rosenzweig,  Heritage  Foundation 

Edward  L.  Rowny,  former  Ambassador  and  Lieutenant  General  USA  Retired 

Gary  Schmitt,  Executive  Director,  Project  for  the  New  American  Century 

William  Schneider,  Jr.,  former  Under  Secretary  of  State,  U.S.  Department  of  State 

Kalev  I.  Sepp,  Assistant  Professor  of  Defense  Analysis  at  the  Naval  Postgraduate  School 

Dr.  Dennis  Showalter,  Professor  of  History,  Colorado  College 

Ron  Silver,  Actor  and  former  president  of  Actors'  Equity 

Dr.  Joseph  M.  Skelly,  Professor  of  History,  College  of  Mount  Saint  Vincent 

George  J.  Terwilliger  III,  former  Deputy  Attorney  General 

The  Honorable  Fred  Thompson,  Former  Senator 

Larry  Thompson,  former  Deputy  Attorney  General 

Richard  Thornburgh,  former  Attorney  General  and  Governor  of  Pennsylvania 
Victoria  Toensing,  former  Deputy  Assistant  Attorney  General 

George  V.  Vinson,  former  California  Director  of  Homeland  Security  under  Governor  Gray  Davis 
William  F.  Weld,  former  Assistant  Attorney  General,  Criminal  Division  and  Governor  of  Massachusetts 
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R.  James  Woolsey,  former  Director  of  Central  Intelligence 
Load-Date:  September  27,  2004 

End  of  Document 
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William  P.  Barr 

Executive  Vice  President  &  General  Counsel 


1515  North  Court  House  Road 
Suite  500 

Arlington,  VA  22201 

Phone:  703.351-3030 
Fax:  703-351-3650 
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June  28,  2004 


The  Honorable  Michael  K.  Powell 
Chairman 

Federal  Communications  Commission 
445  12th  St.  SW 
Washington,  DC  20554 

Dear  Chairman  Powell: 

1  am  writing  because  1  am  gravely  concerned  about  your  impending  decision  in  the  800 
MHz  proceeding.  As  you  know,  Nextel’s  demand  that  the  FCC  bypass  the  public  auction  process 
and  award  it  immensely  valuable  1.9  GHz  spectrum  (worth  at  least  $5  billion)  is  injurious  to  the 
wireless  industry  and  especially  to  Verizon.  Given  our  special  need  for  that  spectrum  and  our 
demonstrated  readiness  to  bid  on  it,  we  have  told  you  that,  as  betw’een  Nextel’s  proposal  and  the 
CTIA  compromise  by  which  2.1  GHz  spectrum  would  be  sold  to  Nextel,  we  obviously  would 
prefer  the  latter. 

However,  1  have  consistently  been  of  the  view  that  Congress  must  resolve  this  matter  and 
that  the  FCC  would  violate  the  law  if  it  were  to  proceed  with  either  plan.  As  we  have  previously 
explained,  adopting  either  plan  would  contravene  the  requirements  of  the  Communications  Act  of 
1934,  as  amended,  concerning  the  Commission’s  disposition  of  public  spectrum.  More  than  that, 
proceeding  on  this  course  would  place  the  Commission’s  members  themselves  in  direct  violation 
of  federal  laws  governing  the  personal  accountability  of  federal  officials  for  the  disposition  of 
federal  resources.  While  the  Commission  is  familiar  with  the  Communications  Act,  1  believe  it 
may  not  be  as  well  acquainted  with  these  latter  proscriptions,  some  of  which  are  criminal  in  nature. 
My  puipose  in  writing  is  to  urge  the  Commission  to  give  these  fiscal  accountability  laws  the  most 
careful  and  serious  consideration. 

At  the  outset,  the  regulatory  history  of  Nextel’s  800  MHz  spectrum  bears  repeating.  Nextel 
originally  acquired  its  spectrum  in  the  800  MHz  band  for  the  limited  purpose  of  private,  two-way 
radio  communications.  Due  to  that  limitation  on  use,  the  price  that  Nextel  paid  for  the  spectrum  in 
secondary  markets  was  relatively  low.  Nextel  subsequently  petitioned  the  Commission  for  a 
waiver  to  convert  its  use  of  the  spectrum  to  commercial  cellular  operations  and,  in  deploying  its 
iDEN  technology,  expressly  pledged  that  public  safety  systems  should  be  “accorded  full  and 
continuing  protection”  where  interference  arises.  Petition  for  Waiver  of  Fleet  Call,  Inc.,  FCC  File 
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No.  LMK-90036  at  A-12  T|1|  31,  33-34  (Apr.  15,  1990).  While  building  a  successful  business  on  its 
expanded  use  of  this  spectrum,  Nextel  has  increasingly  caused  interference  to  public  safety 
operations  but  failed  to  take  the  measures  necessary  to  put  an  end  to  this  interference.  As  we  have 
explained,  the  Commission  undoubtedly  possesses  the  power  to  simply  order  Nextel  to  stop  the 
harmful  interference  it  is  causing  to  public  safety’s  communications.  See  Letter  from  R.  Michael 
Senkowski,  Wiley  Rein  &  Fielding  LLP,  to  Marlene  H.  Dortch,  Secretary,  FCC,  WT  Docket  02-55 
(Apr.  7,  2004)  (attaching  white  paper  entitled  The  Federal  Communications  Commission  Lawfully 
May  Order  Nextel  To  Pay  The  Costs  Of  Relocating  Incumbent  800  MHz  Licensees). 

In  the  wake  of  the  September  1 1  attacks,  Nextel  embarked  on  what  has  been  called  “an 
audacious  strategy”  to  link  public  safety  concerns  over  the  interference  it  was  causing  with  its 
desire  to  obtain  more  robust  spectrum  without  having  to  bid  for  it.  Jesse  Drucker  &  Anne  Marie 
Squeo,  Interference  Call:  Nextel ’s  Maneuver  for  Wireless  Rights  Has  Rivals  Fuming,  Wall  St.  J., 
Apr.  19,  2004,  at  Al.  Nextel  launched  a  massive  lobbying  campaign  to  pressure  the  FCC  into 
granting  it  a  block  of  new  1.9  GHz  spectrum  -  spectrum  far  more  valuable  and  capable  than  its 
existing  stock,  and  which  would  allow  it  to  expand  its  business  into  new  3G  services  it  can  not 
cuiTently  provide.  Nextel  has  proposed  that  “[i]n  return”  for  the  spectrum,  it  would  make  the 
“substantial  contributions”  of  consolidating  its  operations  in  the  800  MHz  band,  giving  up  5MHz 
of  its  existing  spectrum  to  be  added  to  public  safety’s  existing  inventory,  and  setting  up  fund  of  at 
least  $850  million  to  pay  for  the  relocation  costs  of  public  safety  agencies.  Nextel  Press  Release, 
“Critical  Public  Safety  Needs  Must  Be  Addressed”  (Apr.  22,  2004)  (“Nextel  Press  Release”), 
available  at  http://news.morningstar.eom/news/BW/M04/D22/20040422006060.html. 

Offered  the  chance  for  a  minimum  of  $850  million  and  an  additional  5  MHz  of  spectrum 
band,  some  public  safety  groups  have  supported  this  plan,  though  others  have  not.  Thus  has  a 
private  firm’s  grab  for  valuable  public  spectrum  been  dressed  in  the  garb  of  a  public  safety 
initiative.  While  Verizon  stands  second  to  none  in  its  commitment  to  public  safety,  there  are  legal 
ways  to  accomplish  the  goal  of  preventing  interference  with  these  important  licensees  and  there  are 
illegal  ones.  The  Nextel  plan  -  and  its  variants  -  are  illegal  ones. 

Two  different  sets  of  laws  clearly  prohibit  the  Nextel  plan.  The  first  is  the  source  of  the 
Commission’s  organic  authority,  the  Communications  Act,  which  delegates  to  the  agency  certain 
powers  to  manage  radio  spectrum.  As  we  have  consistently  maintained,  the  Communications  Act 
confers  upon  the  Commission  no  authority  whatsoever  to  award  the  1.9  GHz  spectrum  to  Nextel 
outside  the  competitive  bidding  process  mandated  by  Congress.  See  Letter  from  R.  Michael 
Senkowski,  Wiley  Rein  &  Fielding  LLP,  to  Marlene  H.  Dortch,  Secretary,  FCC,  WT  Docket  02-55 
(Apr.  6,  2004)  (attaching  white  paper  entitled  The  Federal  Communications  Commission  Has  No 
Authority  To  Award  Spectrum  To  Nextel  Through  A  Private  Sale). 

Congress  spelled  out  its  purposes  in  mandating  public  auctions:  (1)  to  capture  the  full  value 
of  radio  spectrum,  a  public  resource,  for  the  benefit  of  the  American  people,  see  47  U.S.C.  § 
309(i)(3)(c)  (directing  Commission  to  achieve  “recovery  for  the  public  of  a  portion  of  the  value  of 
the  public  spectrum  resource  made  available  for  commercial  use”);  (2)  conversely,  to  avoid 
conferring  windfall  upon  private  parties,  see  id.  (Commission  must  consider  “avoidance  of  unjust 
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enrichment  through  the  methods  employed  to  award  uses  of  [the  public  spectrum]  resource”);  and 
(3)  to  allocate  spectrum  to  its  highest  and  best  use,  as  determined  by  the  highest  qualified  bidder, 
not  the  squeakiest  political  wheel,  see  Mobile  Communications  Corp.  v.  FCC,  11  F.3d  1399,  1405 
(D.C.  Cir.  1995)  (explaining  that  because  “the  party  able  to  use  the  license  most  efficiently  will  be 
able  to  bid  the  most,”  a  system  of  competitive  bidding  ensures  that  “the  license  will  end  up  in  the 
hands  of  the  firm  best  able  to  develop  its  potential”),  cert,  denied,  519  U.S.  823  (1996).  Adoption 
of  the  Nextel  plan  would  eviscerate  these  core  legislative  mandates. 

But  the  purpose  of  this  letter  is  not  to  repeat  the  legal  infirmities  of  the  Nextel  plan  under 
the  FCC’s  organic  statute,  which  we  and  other  commenters  have  already  well  documented,  but  to 
focus  your  attention  on  a  second  set  of  laws  that  prohibits  Nextel’s  proposed  transaction.  These 
laws  are  very  different  in  nature  from  the  Communications  Act,  but  of  greater  consequence.  They 
are  the  federal  laws  governing  the  accountability  of  government  officials  in  their  disposition  of 
federal  funds  and  other  valuable  public  resources:  the  Anti-Deficiency  Act  (“ADA”),  31  U.S.C.  § 
1341(a)(1)(B);  the  Miscellaneous  Receipts  Act  (“MRA”),  31  U.S.C.  §  3302(b);  and  Section  641  of 
the  criminal  code,  18  U.S.C  §  641. 

Broadly,  these  laws  are  animated  by  one  essential  constitutional  principle:  Congress,  and 
Congress  alone,  possesses  the  power  to  determine  how  public  resources  are  to  be  expended  or 
applied.  U.S.  Const,  art.  I,  §  9,  cl.  7  (“No  Money  shall  be  drawn  from  the  Treasury,  but  in 
Consequence  of  Appropriations  made  by  Law.”)  Individual  government  officials  simply  are  not 
free  to  expend  public  resources  under  their  stewardship  in  support  of  activity  that  they  themselves 
deem  to  be  in  the  public  interest.  It  is  for  Congress,  not  a  given  official,  to  define  the  legitimate 
government  interests  that  warrant  the  expenditure  of  public  funds  or  the  disposition  of  federal 
resources. 

Congress  has  protected  its  power  of  the  purse  through  a  range  of  statutory  provisions, 
including  criminal  laws,  three  of  which  are  relevant  here.  First,  the  ADA  subjects  to  felony 
criminal  liability  any  “officer  or  employee  of  the  United  States  Government”  who  “involve[s]  [the] 
government  in  a  contract  or  obligation  for  the  payment  of  money  before  an  appropriation  is  made 
unless  authorized  by  law.”  31  U.S.C.  §  1341(a)(1)(B).  Second,  the  MRA  obliges  “an  official  or 
agent  of  the  Government  receiving  money  for  the  Government  from  any  source”  to  “deposit  the 
money  in  the  Treasury  as  soon  as  practicable  without  deduction  for  any  charge  or  claim.”  3 1 
U.S.C.  §  3302(b).  An  official  who  violates  the  MRA  “may  be  removed  from  office”  and  “may  be 
required  to  forfeit”  the  moneys  not  deposited.  Id.  §  3302(d).  Finally,  Section  641  of  Title  18 
imposes  criminal  liability  on  “[w]hoever  .  . .  without  authority  ,  sells,  conveys,  or  disposes  of  any  . 

.  .  thing  of  value  of  the  United  States  or  of  any  department  or  agency  thereof”  1 8  U.S.C.  §  641 . 

It  is  no  accident  that  Congress  chose  to  employ  the  criminal  law  to  police  the  fiscal 
accountability  of  public  officials.  Congress  well  understood  that  stewards  of  public  resources 
could  be  exposed  to  relentless  pressures  to  convert  those  resources  to  private  gain.  It  therefore 
took  stern  measures,  and  aimed  them  directly  at  the  officials  themselves,  to  ensure  that  they  would 
not  succumb  to  these  pressures  and  instead  remain  true  to  the  public  trust. 
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Enclosed  is  a  memorandum  by  Mr.  Charles  J.  Cooper,  former  Assistant  Attorney  General 
of  the  Office  of  Legal  Counsel,  the  division  of  the  Department  of  Justice  responsible  for  advising 
agencies  on  compliance  with  the  ADA  and  the  MRA.  As  he  explains,  the  plan  you  ai'e  considering 
is  a  patent  violation  of  these  laws. 

It  is  indisputable  that  the  FCC  has  no  authority  to  expend  federal  dollars  to  pay  for  the 
relocation  costs  of  either  public  safety  agencies  or  private  parties  such  as  Nextel.  Thus,  the  FCC 
could  not  directly  provide  financial  support  for  these  relocation  costs.  It  is  critical  for  the 
Commission  to  understand  that  the  ADA  not  only  prohibits  the  agency  from  making  such  payments 
directly  but  also  condemns  any  transaction  that  in  substance  accomplishes  the  same  result.  The 
classic  example  of  such  a  prohibited  arrangement  is  one  in  which  the  agency,  instead  of  making 
the  payment  itself,  simply  transfers  something  of  value  to  an  intermediary  as  part  of  a  transaction 
in  which  the  intermediary  undertakes  to  make  the  payments  the  government  carmot. 

By  design,  these  statutes  cannot  be  circumvented  by  elevating  form  over  substance.  As  the 
Comptroller  General  has  repeatedly  emphasized,  the  ADA  is  addressed  to  the  substance  of  a 
transaction:  the  labels  and  characterizations  that  the  agency  might  apply  are  irrelevant,  and  it  is  the 
underlying  economic  realities  of  the  transaction  that  govern.  See,  e.g..  To  the  Secretary  of  the 
Interior,  41  Comp.  Gen.  493  (1962);  Kate  Stith,  Power  of  the  Congress’  Power  of  the  Purse,  97 
Yale  L.J.  1343,  1371-72  (1988).  Thus,  the  ADA  is  a  law  of  broad  reach  that  extends  to  any 
contrivance  that  in  substance  converts  a  federal  resource  to  support  activity  that  the  agency  is  not 
authorized  to  fund. 

A  1963  decision  of  the  Comptroller  General  involving  the  National  Zoo  is  a  good  example 
of  this  point.  See  To  the  Sec’y,  Smithsonian  Inst.,  42  Comp.  Gen.  650  (1963).  There,  the  Zoo 
proposed  to  grant  a  permit  to  a  private  non-profit  organization  to  install  a  coin-operated  audio  tour 
system.  The  non-profit  planned  to  use  the  proceeds  to  finance  a  teacher  training  program  and 
guidebook  to  the  Zoo.  Consequently,  the  Zoo  expended  no  funds  itself,  but  simply  issued  a 
permit.  The  Comptroller  ruled  that  this  arrangement  violated  both  the  ADA  and  the  MRA.  Just  as 
the  Zoo  could  not  fund  these  charitable  projects  directly,  it  also  could  not  do  so  by  granting  a 
valuable  permit  to  a  private  party  so  that  the  party  could  then  use  that  value  to  fund  those  efforts. 

Here,  the  substance  of  the  Nextel  transaction  could  not  be  clearer.  Under  its  plan,  the 
government  is  to  transfer  to  Nextel  spectrum  worth  at  least  $5.3  billion  in  return  for,  among  other 
things,  Nextefs  promise  to  establish  a  fund  of  $850  million  to  cover  the  costs  of  relocating  the 
operations  of  public  safety  licensees  to  different  frequencies.  In  addition,  the  cuirent  proposal 
reportedly  contemplates  that  government  would  compensate  Nextel  for  its  own  relocation  costs. 
Nextel  itself  has  described  the  Commission’s  grant  of  spectrum  as  reimbursement  for  Nextefs 
payment  of  relocation  costs.  See  Nextel  Press  Release.  It  has  also  described  its  payment  of  those 
costs  as  a  “contribution”  for  which  the  government  must  compensate  it  with  additional  spectrum  - 
in  other  words,  as  something  for  which  they  deserve  “credit”  for  consideration  otherwise  due  the 
government.  See  id.  Under  either  formulation,  this  transaction  is  a  facial  violation  of  both  the 
ADA  and  the  MRA:  it  is  manifest  that  the  economic  value  of  the  spectrum  is  being  converted  into 
cash  payments  to  third  parties  that  the  Commission  is  legally  barred  from  making  directly.  Put 
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another  way,  it  is  obvious  that  Nextel  would  not  make  the  payments  to  public  safety  agencies  if  it 
were  not  recovering  that  value  through  the  grant  of  public  spectrum. 

Indeed,  we  need  not  puzzle  over  the  Nextel  proposal’s  evasive  purpose  and  substance: 
Nextel  has  been  open  about  it.  In  its  April  22,  2004,  press  release,  Nextel  frankly  acknowledged 
that  it  is  getting  around  the  fact  that  the  FCC  could  not  directly  fund  public  safety’s  needs.  So 
Nextel  explicitly  proposes  to  accomplish  these  payments  indirectly,  through  a  transaction 
contrived  to  compensate  Nextel  with  spectrum  in  exchange  for  Nextel’ s  agreement  to  make 
payments  that  the  Commission  favors  but  is  legally  forbidden  to  make.  Nextel  makes  no  effort  to 
disguise  the  scheme,  proclaiming  that  it  is  “committed  to  funding  public  safety”  but  that,  as  Nextel 
puts  it,  “[i]n  return  for  its  substantial  contributions,  Nextel  must  be  made  whole  with  replacement 
spectrum.”  Nextel  Press  Release.  Proposals  to  circumvent  statutory  restrictions  on  agency 
authority  are  not  unfamiliar.  Rarely,  however,  are  such  schemes  openly  detailed  in  a  press  release. 

Nor  would  it  matter  whether  an  intermediary’s  payments  are  formally  characterized,  as 
Nextel  has  already  done  on  the  record  here,  as  credits  or  reimbursement  for  payments  that  the 
government  could  not  otherwise  make.  Even  if  the  government  were  to  disclaim  the  payments  as  a 
form  of  consideration  or  reimbursement,  the  grant  of  the  license  to  Nextel  would  still  violate  the 
ADA  so  long  as  it  is  conditioned  in  any  way  -  either  expressly  or  implicitly  -  on  Nextel ’s 
payments  for  the  relocation  costs  of  third  parties.  To  determine  whether  the  transaction  is  in  fact 
so  conditioned  one  need  only  ask  this:  would  the  government  award  the  spectrum  licenses  to 
Nextel  absent  Nextel’s  relocation  payments  or,  conversely,  would  Nextel  make  the  payments 
absent  the  government’s  award  of  the  licenses?  Nextel  has  already  answered  unequivocally:  “We 
are  not  doing  this  for  charity.”  Yuki  Noguchi,  Nextel,  FCC  in  Standoff  Over  Prime  Cellular 
Spectrum,  Wash.  Post,  May  7,  2004,  at  EOl  (quoting  Lawrence  R.  Krevor,  Nextel’s  Vice 
President  of  Government  Affairs). 

From  an  economic  standpoint,  Nextel  would  not  make  the  payments  to  public  safety 
without,  as  it  says,  being  “made  whole”  by  acquiring  the  value  of  the  1.9  GHz  spectrum.  In  other 
words,  if  Nextel  is  willing  to  give  $1.5  billion  to  public  safety  agencies  to  obtain  the  spectrum,  it 
should  also  be  willing  to  pay  that  money  to  the  government  to  obtain  the  spectrum.  The  only 
reason  it  is  channeling  that  money  to  third  parties,  rather  than  to  the  Treasury,  is  to  accomplish 
what  it  perceives  to  be  the  Commission’s  purpose  -  to  ensure  funding  for  public  safety;  but 
Congress  has  not  authorized  the  Commission  to  expend  any  funds  to  that  end.  As  Mr.  Cooper’s 
memorandum  explains,  it  is  this  dimension  of  the  arrangement  that  violates  not  only  the  ADA  but 
the  MRA  as  well.  But  for  the  plan’s  diversionary  puipose,  those  sums  paid  to  public  safety 
agencies  would  be  payable  to  the  United  States  as  consideration.  They  are  thus  proceeds  or 
receipts  that  would  otherwise  be  due  the  United  States  for  the  transfer  of  spectrum. 

The  legal  infirmities  of  the  Nextel  plan  are  so  plain  that  I  am  confident  that,  if  you  were  to 
ask  your  legal  advisors  for  their  best  judgment  on  the  question  whether  the  plan  was  legal  under 
the  ADA,  the  MRA,  and  Section  641,  they  would  say  it  was  not.  There  is  simply  no  room  for 
doubt.  At  a  minimum,  they  would  be  constrained  to  advise  you  that  there  is  a  strong  likelihood 
that  the  plan  violates  these  statutes.  And  how  could  it  be  otherwise?  If  these  statutory  mandates 
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could  be  evaded  through  such  transparent  contrivances,  what  would  remain  of  Congress’ 
constitutional  authority  over  the  public  fisc? 

There  is  a  fundamental  difference  between  these  prohibitions  of  criminal  law  and  the 
constraints  in  an  administrative  agency’s  authorizing  statute.  There  are  times  when  agencies, 
including  the  FCC,  advance  strained  “inteipretations”  of  their  authorizing  statutes  and  take  the 
“litigation  risk”  of  such  action.  But  when  confronting  criminal  provisions  such  as  these,  that 
approach  is  illegitimate.  Public  officials  (apart  from  prosecutors  and  judges,  acting  in  their  official 
capacities)  have  no  authority  to  interpret  either  the  ADA,  the  MRA,  or  Section  641;  to  the 
contrary,  the  very  purpose  of  these  provisions  is  to  restrain  the  actions  of  these  individuals,  and  the 
checks  the  statutes  impose  directly  on  them  are  necessarily  impervious  to  an  agency’s  evasive 
rationalizations.  While  these  proscriptions  may  apply  to  an  official’s  public  acts,  they  seek  to  hold 
the  official  accountable  in  his  personal,  individual  capacity.  Given  the  duties  of  federal  office,  if  a 
government  official  understands  that  a  particular  course  of  action  involves  a  substantial  probability 
of  criminality,  the  fact  that  he  may  have  a  “colorable”  argument  to  the  contrary  cannot  justify 
proceeding  on  that  course.  Litigation  risk  is  irrelevant;  it  is  a  question  of  fidelity  to  duties  as  an 
officer  of  the  United  States.  He  is  thus  bound  to  stay  his  hand  until  the  matter  is  resolved  by  one 
with  authority  to  do  so. 

As  Mr.  Cooper  describes  in  his  memorandum,  the  requirements  of  these  laws  are  not  quaint 
anaclironisms  but  are  taken  extremely  seriously.  For  that  reason,  there  are  well-established  and 
well-worn  avenues  by  which  agencies  may  seek  and  obtain  authoritative  legal  guidance  on  the 
application  of  these  requirements.  The  Comptroller  General  is  regularly  consulted  on  the  meaning 
and  scope  of  federal  budgetary  statutes,  and  the  Supreme  Court  has  cited  his  “repeated[]  rul[ings]” 
as  persuasive  authority  on  the  meaning  of  the  ADA.  Hercules  Inc.  v.  United  States,  516  U.S.  417, 
427  &  n.lO  (1996).  In  addition,  the  Office  of  Legal  Counsel  is  available  to  all  agencies  to  provide 
authoritative  advice. 

Given  the  grave  legal  problems  that  indisputably  exist,  the  magnitude  of  the  proposed 
transaction,  and  the  disruption  that  retroactive  invalidation  of  the  Nextel  plan  would  cause,  I 
respectfully  suggest  that  the  Commission,  before  proceeding  any  further  in  this  matter,  obtain 
guidance  from  the  Comptroller  General  on  the  lawfulness  of  the  plan.  It  is  my  understanding  that 
senior  members  of  both  chambers  of  Congress  will  be  asking  the  Comptroller  General  for  his 
opinion  on  this  matter.  Certainly,  you  could  facilitate  the  prompt  receipt  of  that  advice.  It  is 
difficult  to  conceive  of  a  legitimate  reason  why  this  prudent  course  of  action  should  not  be  taken. 

At  the  end  of  the  day,  I  believe  that  the  FCC  cannot  unilaterally  take  the  steps  proposed. 
This  matter  belongs  in  the  Congress,  which  alone  can  make  provision  for  the  proper,  adequate,  and 
secure  funding  for  the  needs  of  public  safety.  Apart  from  the  need  to  cure  the  legal  flaws  present 
on  this  record,  public  policy  concerns  dictate  a  congressionally-fashioned  solution.  Because  the 
Nextel  plan  is  in  fact  an  end-run  around  limitations  on  FCC  authority,  it  necessarily  results  in  a 
bizarre  administrative  structure  whereby  a  private  commercial  finn  controls  the  funding  available 
to  public  safety  agencies  for  their  communications  needs,  sitting  in  judgment  on  the  legitimacy  and 
adequacy  of  those  agencies’  expenditures.  Surely  the  critical  homeland  security  functions 
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performed  by  these  agencies  should  instead  be  funded  and  administered  by  federal  officials 
accountable  to  the  Congress  and  the  public. 

Finally,  I  ask  you  to  consider  the  net  effect  of  a  Commission  decision  that  withdraws 
spectrum  from  the  public  auction  process,  while  at  the  same  time  allowing  those  scrambling  to 
obtain  spectrum  to  get  credit  for  promising  interest  groups  a  “cut  of  the  action.”  The  result  is  a 
political  free-for-all  in  which  those  who  can  best  manipulate  the  political  system,  and  muster  up 
the  most  attractive  political  constituencies,  are  able  to  extract  the  public  spectrum.  This  is  the 
antithesis  of  the  orderly,  objective,  transparent,  and  economically-driven  process  that  Congress 
instructed  the  Commission  to  follow. 


Sincerely  yours. 


William  P.  Ban- 


Enclosure 

cc:  The  Honorable  Kathleen  Q.  Abernathy 

The  Honorable  Michael  J.  Copps 
The  Honorable  Kevin  J.  Martin 
The  Honorable  Jonathan  S.  Adelstein 


Wiiiiam  P.  Barr 

Executive  Vice  President 
And  General  Counsel 


1515  N.  Courthouse  Road 
Arlington,  Virginia  22201 

(703)  351-3030 


veriron 


June  1 , 2004 


Honorable  Michael  Powell 
Honorable  Kathleen  Abernathy 
Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell  and  Commissioner  Abernathy: 

I  am  writing  to  request  a  clarification  of  whether  you  support  a  further  stay  of  the 
D.C.  Circuit  s  decision  in  the  JJSTA  II  appeal.  Based  on  the  public  filings,  it  is  unclear 
whether  either  of  you  joined  in  the  pending  request  for  a  further  stay  filed  on  behalf  of 
the  FCC. 

I  would  appreciate  it  if  you  could  clarify  your  position  on  this  issue. 


Sincerely, 


William  P.  Barr 


v&nwtm 


Ann  D.  Berkowitz 

Project  Manager  -  Federal  Affairs 


1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 
(202)  515-2539 
(202)  336-7922  (fax) 


January  7,  2004 


Ex  Parte 

Marlene  H.  Dortch 
Secretary 

Federal  Communications  Commission 
445  12*  H  Street,  SW,  Portals 
Washington,  DC  20554 

Re:  CC  Docket  Nos.  01-337. 01-338.  02-33  and  02-52 

Dear  Ms.  Dortch: 

The  attached  letter  from  William  Barr  of  Verizon  was  provided  to  Chairman  Powell  today. 
Please  place  it  on  the  record  in  the  above  proceeding.  Please  let  me  know  if  you  have  any 
questions. 


Sincerely, 


Attachment 

cc:  Commissioner  Abernathy 

Commissioner  Adelstein 
Commissioner  Martin 
Commissioner  Copps 

B.  Tramont 

C.  Libertelli 
M.  Brill 

D.  Gonzalez 

J.  Rosenworcel 
L.  Zaina 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 


January  7,  2004 
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Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12th  Street,  SW 
Washington,  D.C.  20554 

Dear  Chairman  Powell: 

As  the  new  year  dawns,  there  remain  pending  before  the  Commission  a  number  of  issues 
that  are  important  to  the  development  and  deployment  of  next  generation  broadband  networks 
and  services.  The  purpose  of  this  letter  is  to  recap  those  issues  that  are  most  critical  to  the  near 
term  deployment  of  these  vital  facilities  and  services. 

Even  before  becoming  Chairman  you  spoke  eloquently  about  the  need  for  “an  agenda 
that  is  reflective  of  the  Broadband  Digital  Migration,”  and  about  the  need  to  “clear  away  the 
regulatory  underbrush  to  bring  greater  certainty  and  regulatory  simplicity  to  the  market”  because 
the  Commission’s  “bureaucratic  process  is  too  slow  to  respond  to  the  challenges  of  Internet 
time.”^  Likewise,  two  years  ago,  you  quite  rightly  recognized  that“[t]he  widespread  deployment 
of  broadband  infrastructure  has  become  the  central  communications  policy  objective  today,”  and 
have  consistently  reinforced  that  view  since.^  Your  fellow  Commissioners  have  expressed 
similar  views,  both  as  to  the  central  importance  of  broadband  policy  and  the  need  for  rapid  action 
to  provide  the  clarity  and  certainty  needed  to  foster  investment. 

While  these  insights  were  on  target  when  made,  the  need  for  decisive  Commission  action 
has  become  even  more  acute  with  the  passage  of  time.  Today,  the  next  generation  of  broadband 
networks  is  ready  to  move  off  the  drawing  board  and  into  deployment.  Given  that  current 
regulations  continue  to  favor  broadband  services  provided  by  cable  companies  over  those 
provided  by  telephone  companies  like  Verizon,  the  establishment  of  a  clear  national  broadband 
policy  that  covers  all  competitors  is  critical  to  that  near  term  deployment. 


^  Michael  K.  Powell,  Commissioner,  FCC,  “The  Great  Digital  Broadband  Migration,”  remarks 
before  the  Progress  &  Freedom  Foundation,  Washington,  D.C.  (Dec.  8,  2000). 

^  Michael  K.  Powell,  Chairman,  FCC,  “Digital  Broadband  Migration”  Part  II,  FCC  Press 
Conference  (Oct.  23,  2001);  see  also  Separate  Statement  of  Chairman  Michael  K.  Powell,  CC  Docket  No. 
01-338  (Feb.  20,  2003)  (“I  have  long  stated  that  broadband  deployment  is  the  most  central 
communications  policy  objective  of  our  day”). 
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Already,  in  just  the  time  since  the  Commission  announced  its  Triennial  Review  order  in 
February  of  last  year,  Verizon  has  significantly  increased  the  reach  of  its  broadband  services  in 
reliance  on  the  statements  made  at  the  time.  Since  the  beginning  of  last  year,  we  invested  more 
than  $600  million  to  increase  the  availability  of  our  DSL  services,  including  the  addition  of  more 
than  10  million  additional  DSL-qualified  lines  by  year’s  end.  We  also  slashed  DSL  prices, 
increased  the  speed  of  our  basic  DSL  offering,  and  introduced  new  symmetrical  service 
offerings.  These  steps  not  only  benefit  our  own  customers,  but  they  also  increase  the 
competitive  pressure  on  the  dominant  cable  providers  and  have  prompted  several  of  the  major 
cable  companies  to  respond  in  kind,  by  increasing  the  speed  of  their  own  broadband  offerings, 
reducing  prices,  or  both. 

Even  more  importantly,  Verizon  has  moved  ahead  aggressively  with  plans  to  roll  out  the 
second  generation  of  broadband  networks  that  will  bring  new  fiber-optic  connections  to  homes 
and  small  businesses.  Already,  we  have  completed  the  process  of  issuing  requests  for  proposals 
and  selecting  vendors  for  the  equipment  and  facilities  that  will  make  up  these  advanced 
broadband  networks.  Even  now,  we  are  preparing  for  the  initial  deployments  beginning  early 
this  year,  with  a  target  of  reaching  one  million  homes  by  the  end  of  the  year.  And  we  are 
prepared  to  devote  some  $1  billion  in  investment  capital  to  achieving  this  goal. 

But  while  we  are  doing  our  part  to  deliver  the  benefits  of  advanced  broadband 
capabilities  to  consumers  and  to  the  nation’s  economy,  we  still  do  not  know  what  the  regulatory 
rules  are  for  these  new  networks  and  services.  In  particular,  there  are  two  critical  sets  of  issues 
that  remain  to  be  resolved. 

1.  The  first  priority  is  to  clarify  the  unbundling  rules  for  broadband  network  facilities . 

At  the  time  that  the  Triennial  Review  decision  was  announced,  the  Commission  was  clear 
that  it  intended  to  provide  broad  relief  for  broadband  facilities  in  order  to  provide  incentives  for 
all  providers  to  invest  in  broadband  networks.  This  was  reflected  both  in  the  news  release 
announcing  the  Commission’s  decision  and  in  the  statements  made  by  you  and  your  fellow 
commissioners.  And  we  have  commended  the  Commission  for  taking  bold  action,  and  have 
acted  based  on  the  Commission’s  statements. 

When  the  text  of  the  Commission’s  decision  was  released,  it  too  expressed  an  intent  to 
provide  broad  relief  from  unbundling  for  broadband  facilities,  and  recognized  the  benefits  that 
would  result.  As  the  Commission  put  it,  “with  the  certainty  that  their  fiber  optic  and  packet- 
based  networks  will  remain  free  of  unbundling  requirements,  incumbent  LECs  will  have  the 
opportunity  to  expand  their  deployment  of  these  networks,  enter  new  lines  of  business,  and  reap 
the  rewards  of  delivering  broadband  services  to  the  mass  market.’’  Triennial  Review  'll  272 
(emphasis  added).  Likewise,  “with  the  knowledge  that  incumbent  LEC  next-generation 
networks  will  not  be  available  on  an  unbundled  basis,’’  competing  providers  also  will  have  strong 
new  incentives  to  pursue  innovative  alternatives.  Id.  “The  end  result  is  that  consumers  will 
benefit  from  this  race  to  build  next  generation  networks  and  the  increased  competition  in  the 
delivery  of  broadband  services.”  Id. 
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Regrettably,  the  rules  adopted  in  that  proceeding  do  not  provide  the  intended  certainty 
that  we  will  be  able  to  benefit  from  our  broadband  investments.  When  it  comes  to  the  all- 
important  details,  the  rules  in  certain  key  respects  create  new  uncertainties  and  leave  critical 
questions  unanswered.  In  particular,  there  are  three  issues  that  are  key  to  our  near  term 
deployment. 

First,  while  the  order  provides  that  unbundling  is  not  required  for  certain  broadband 
facilities  under  section  251,  a  different  section  of  the  order  construes  section  271  to  impose 
independent  unbundling  obligations  that  continue  to  apply  even  when  elements  do  not  meet  the 
unbundling  standard  under  section  251.  Applying  that  conclusion  to  broadband  elements  would 
have  the  same  negative  effects  on  broadband  deployment  that  the  Commission  correctly 
concluded  would  result  from  requiring  unbundling  under  section  251.  For  example,  these  next 
generation  networks  are  fundamentally  different  from  previous  circuit  switched  architectures, 
and  are  not  readily  disaggregated  into  component  parts.  As  a  result,  construing  section  271  to 
require  access  to  separate  elements  of  these  new  networks  would  require,  at  a  minimum,  a 
significant  redesign  of  these  integrated  fiber  networks  to  create  new  and  artificial  points  of 
access  to  individual  network  components.  In  some  cases,  our  engineers  do  not  even  know  how 
to  do  that,  and  some  functions,  such  as  switching,  no  longer  are  performed  by  individual  pieces 
of  equipment  but  are  dispersed  throughout  the  network.  In  addition,  there  obviously  is  more  to 
deploying  these  networks  than  just  the  underlying  network  facilities,  and  imposing  unbundling 
obligations  also  would  require  the  design  and  development  of  costly  new  operations  support 
systems  to  manage  access  at  these  new  access  points. 

Moreover,  in  order  to  make  our  broadband  networks  as  efficient  as  possible,  and  thereby 
reduce  the  cost,  we  need  to  be  able  to  design  these  networks  and  the  operations  systems  and 
practices  that  support  them  to  common  standards  as  we  deploy  these  networks  across  the 
country.  Imposing  unbundling  obligations  under  section  271,  however,  would  result  in  different 
regulatory  regimes  for  former  Bell  companies  than  for  others,  and,  in  our  case,  different 
obligations  for  former  Bell  Atlantic  service  areas  compared  to  former  GTE  service  areas.  And 
these  disparate  regulatory  regimes  obviously  would  defeat  efforts  to  employ  common  facilities, 
systems  and  practices  and  significantly  undermine  efforts  to  deploy  broadband  network  facilities 
in  the  most  efficient  and  lowest  cost  manner. 

All  of  this  would  greatly  inflate  the  cost  and  delay  deployment  of  these  advanced 
networks.  And  the  problem  is  further  compounded  by  the  fact  that  unbundling  obligations  have 
proven  to  evolve  over  time,  adding  new  cost  with  each  iteration,  and  increasing  the  uncertainty 
and  risk.  Given  all  of  this,  the  Commission  should  simply  forbear  from  applying  any  separate 
unbundling  obligations  that  section  27 1  might  ultimately  be  interpreted  to  impose. 

Second,  the  order  provides  that  fiber  to  the  premises  loops  generally  do  not  have  to  be 
unbundled  in  the  case  of  mass-market  customers,  but  imposes  greater  unbundling  obligations  for 
enterprise  customers.  While  we  believe  it  is  mistaken  to  impose  greater  unbundling  obligations 
on  fiber  network  facilities  in  the  highly  competitive  enterprise  segment  of  the  market,  the  crucial 
issue  at  the  moment  is  that  the  order  does  not  even  define  which  customers  are  in  the  mass- 


Honorable  Michael  Powell 
January  7,  2004 
Page  4  of  7 


market  for  these  purposes.  As  a  result,  we  do  not  know  which  customers  we  can  serve  without 
becoming  subject  to  unbundling  requirements,  which  obviously  presents  a  significant  problem  as 
we  plan  our  near  term  deployments.  Moreover,  as  noted  above,  we  need  to  be  able  to  design  and 
build  these  networks  to  common  standards  in  order  to  deploy  them  in  the  most  efficient  manner 
possible.  What  is  needed  is  an  objective,  bright  line  national  standard  for  determining  when 
customers  are  and  are  not  in  the  mass  market  for  these  purposes,  such  as  the  48  numbers  standard 
that  has  been  proposed  by  Verizon. 

Third,  while  the  order  provides  that,  as  a  general  rule,  fiber  to  the  premises  loops  to  mass 
market  customers  are  not  subject  to  an  unbundling  obligation,  it  suggests  those  same  customers 
nonetheless  are  subject  to  unbundling  obligations  if  they  are  located  in  multi-unit  buildings.  This 
makes  no  sense.  These  concentrated  customer  locations  are  among  the  first  to  be  targeted  by 
cable  companies  and  other  competitors  with  their  own  broadband  services.  And  there  obviously 
is  no  reason  that  owners  of  single  family  homes  or  lawyers  with  home  offices  should  be  able  to 
obtain  the  benefits  that  these  new  broadband  networks  can  deliver,  but  that  less  affluent 
customers  renting  apartments  in  nearby  multi-unit  buildings,  or  smaller  businesses  in  strip  malls 
or  nearby  office  buildings,  should  not. 

Moreover,  the  rules  should  make  clear  that  fiber  loops  that  extend  to  the  basement  of 
these  multi-unit  buildings  are  fiber  to  the  premises  loops,  regardless  of  whether  the  fiber  extends 
further  to  individual  units  in  that  building,  and  that  these  loops  are  not  subject  to  unbundling. 
Fiber  to  the  building  is  fiber  to  the  premises  and  ought  to  be  regulated  as  such.  To  the  extent 
there  is  a  concern  about  access  to  any  copper  wiring  in  the  building  that  is  owned  by  the 
incumbent,  the  Commission’s  rules  can  and  do  address  that  issue  separately. 

2.  The  second  priority  is  to  apply  the  same  regulatory  classification  to  telephone 
company -provided  broadband  services  that  the  Commission  already  has  applied  to  cable 
broadband. 

In  addition  to  clarifying  the  unbundling  rules  that  will  apply  to  the  underlying  network, 
another  critical  step  is  to  establish  the  rules  that  will  apply  to  the  broadband  services  delivered 
over  these  new  networks. 

As  you  know,  we  have  long  advocated  classifying  all  broadband  services,  including 
stand-alone  broadband  transmission  services,  as  private  carriage  arrangements  under  Title  I  of 
the  Act  as  the  most  straightforward  way  to  establish  a  new  regulatory  regime  for  these 
competitive  services.  This  is  the  approach  that  the  Commission  has  taken  in  a  long  line  of  cases 
under  similar  competitive  conditions,  and  has  been  upheld  in  the  courts.^  It  also  would  ensure 
that  telephone  company-provided  broadband  services  are  afforded  the  same  regulatory  treatment 


^  See,  e.g.,  AT&T  Submarine  Sys.,  Inc.,  13  FCC  Red.  21585,  Wb-l  1  (1998)  (submarine  cables); 
Gen.  Tel.  Co.  of  the  5.1F.,  3  FCC  Red.  6778,  ‘H7-1 1  (1988)  (for-profit  microwave  systems  interconnected 
with  public  switched  telephone  network);  NorLight,  2  FCC  Red.  5167,  l‘][12-19  (1987)  (interstate  fiber 
optic  systems);  Licensing  Under  Title  III,  8  FCC  Red.  1387,  HI  1-19  (1993)  (satellite  services); 
Loral/Qualcomm  P’shp,  L.P.,  10  FCC  Red.  2333,  f22  (1995)  (same);  see  also  n.  4  infra. 
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that  today  applies  to  cable-provided  broadband  services.  And,  of  course,  it  is  consistent  with  the 
approach  that  you  and  fellow  commissioners  have  supported  in  public  statements. 

Some  parties  have  expressed  concern  about  moving  forward  with  this  approach  with 
litigation  pending  in  the  9th  Circuit  over  the  Commission’s  regulatory  classification  of  cable 
modem  services.  We  believe,  however,  that  the  Commission  can  establish  a  comprehensive 
broadband  regulatory  policy  consistent  with  the  9th  Circuit’s  Brand  X  decision,  and  that  doing  so 
would  enhance  the  Commission’s  litigation  posture  so  that  its  view  of  the  correct  policy  result 
prevails  for  cable  and  telephone  company-provided  broadband  alike. 

First,  the  Brand  X  decision  itself  is  very  narrow  and  expressly  left  intact  the 
Commission’s  ability  to  classify  broadband  transmission  services  as  private  carriage 
arrangements  under  Title  1.  As  you  know,  the  Commission’s  Declaratory  Ruling  on  cable 
modem  services  actually  did  three  separate  things:  i)  it  determined  that  cable  modem  service 
offered  to  end  users  constitute  an  information  service  subject  to  Title  I;  ii)  it  determined  that 
cable  companies  are  free  to  provide  broadband  transmission  service  to  ISPs  or  other  content 
providers  on  a  private  carriage  basis  under  Title  I;  and  iii)  in  a  belt-and-suspenders  approach  to 
the  issue,  it  waived  the  Computer  II  unbundling  rules  and  tentatively  concluded  the  Commission 
should  broadly  forbear  from  applying  Title  II  requirements  to  the  extent  that  courts  should  find 
them  otherwise  applicable. 

The  Brand  X  decision  addressed  only  the  first  of  these  determinations,  so  that,  even  in  the 
wake  of  that  decision,  cable  modem  service  would  remain  largely  deregulated.  In  particular,  the 
court  did  not  disturb  the  Commission’s  conclusion  that  cable  companies  are  free  to  offer 
transmission  services  on  a  private  carriage  basis  subject  to  Title  I.  On  the  contrary,  the  panel 
expressly  said  that  it  was  not  addressing  the  ability  of  cable  companies  to  offer  broadband 
service  on  a  private  carriage  (as  opposed  to  common  carriage)  basis  and  that  this  was  an  issue  for 
the  FCC.  While  this  obviously  is  an  important  principle  in  the  case  of  cable  companies,  and 
preserves  incentives  for  those  companies  to  provide  transmission  services  on  negotiated, 
commercially  reasonable  terms,  it  is  equally  significant  in  the  case  of  telephone-company 
provided  broadband  services.  Indeed,  the  overwhelming  majority  of  our  broadband  transmission 
services  are  sold  on  a  wholesale  basis  to  ISPs  and  other  content  providers,  and,  under  the  express 
terms  of  the  9th  Circuit’s  decision,  the  Commission  remains  free  to  classify  these  services  as 
private  carriage  arrangements  subject  to  Title  I. 

Second,  as  to  the  one  issue  that  the  Brand  X  decision  does  address,  the  Commission 
would  actually  improve  its  chances  of  ultimately  prevailing  by  acting  now  to  establish  a 
technology-neutral  policy  for  classifying  broadband  services.  As  an  initial  matter,  the  Brand  X 
panel  did  not  even  consider  the  substance  of  the  Commission’s  order;  instead,  it  simply  followed, 
without  analysis,  the  Ninth  Circuit’s  prior  decision  'mAT&T  v.  City  of  Portland,  216  F.3d  871 
(9th  Cir.  2000).  But  the  City  of  Portland  case  itself  was  decided  wrongly  not  only  because  the 
panel  did  not  have  the  benefit  of  the  agency’s  expert  views,  but  also  because  it  was  influenced  by 
the  glaring  inconsistency  between  the  Commission’s  treatment  of  cable  modem  services  and 
other  types  of  broadband  services.  In  fact,  the  City  of  Portland  panel  pointedly  noted  that  DSL  is 
“a  high-speed  competitor  to  cable  broadband”  that  the  FCC  regulates  DSL  “as  an  advanced 
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telecommunications  service  subject  to  common  carrier  obligations.”  216  F.3d  at  879.  The 
regulatory  classification  of  DSL  plainly  influenced  the  panel’s  determination  that  cable  modem 
service  likewise  should  be  classified,  at  least  in  part,  as  a  telecommunications  service:  “Under 
the  Communications  Act,  this  principle  of  telecommunications  common  carriage  governs  cable 
broadband  as  it  does  other  means  of  Internet  transmission  such  as  telephone  service  and  DSL, 
‘regardless  of  the  facilities  used.’  47  U.S.C.  §  153(46).”  Id. 

In  sharp  contrast,  in  previous  cases  where  the  Commission  has  adopted  a  consistent 
policy  classifying  particular  services  offered  by  all  providers  under  Title  I  on  the  grounds  that 
common-carrier  regulation  is  not  necessary  due  to  the  presence  of  competition  in  the  relevant 
market,  the  courts  have  upheld  its  decisions."^  In  the  Brand  X  case,  the  Commission  obviously 
could  not  point  to  any  such  consistent  treatment.  Nor  could  it  rely  on  the  fact  that  it  has 
repeatedly  concluded  that  the  broadband  market  is  developing  in  a  competitive  fashion,  and  that 
the  preconditions  for  monopoly  are  absent,  because  the  Commission  was,  at  the  same  time, 
imposing  common-carrier  regulation  on  broadband  services  provided  by  the  minority  player  in 
the  market.  The  disparity  in  treatment  of  DSL  and  cable  modem  service  under  the  existing 
regulatory  scheme  thus  prevented  the  Commission  from  defending  its  cable  modem 
classification  on  the  simple  and  valid  ground  that  competition  in  the  broadband  market  makes 
common-carrier  regulation  of  cable  modem  service  unnecessary.  By  eliminating  the  common- 
carrier  rules  currently  placed  on  telephone  company-provided  broadband,  the  Commission  would 
enable  this  powerful  new  argument  in  support  of  its  policy  determinations,  not  only  for  telephone 
companies  but  for  cable  companies  as  well. 

Although  the  Brand  X  panel  considered  itself  to  be  bound  by  the  previous  City  of 
Portland  decision,  the  en  banc  court  and  the  Supreme  Court  will  not  be  so  bound.  The 
Commission  can  help  the  courts  to  avoid  the  mistake  made  in  City  of  Portland  by  providing 
further  guidance  in  the  form  of  a  coherent  national  broadband  policy.  By  allowing  DSL  and 
other  broadband  services  provided  by  telephone  companies  to  be  offered  on  a  private  carriage 
basis,  the  Commission  would  eliminate  a  major  obstacle  to  the  court’s  adoption  of  the 
Commission’s  own  well-considered  statutory  classification.  Conversely,  as  long  as  the 
Commission  continues  to  impose  radically  greater  regulatory  burdens  on  telephone  companies  in 
their  provision  of  broadband  than  it  does  on  their  competitors,  it  is  likely  to  encounter  resistance 
to  its  broadband  regulations  in  the  courts. 


^  See,  e.g..  Computer  and  Communications  Industry  Ass’n  v.  FCC,  693  F.2d  198,  207-210  (D.C. 
Cir.  1982)  (upholding  Title  I  classification  of  enhanced  services  and  CPE  because  “the  market  for 
enhanced  services  is  ‘truly  competitive,”’  and  “charges  for  CPE  provided  by  carriers  need  no  longer  be 
regulated  . . .  because  of  the  competitive  market  conditions  now  prevailing”);  Virgin  Islands  Tel.  Corp.  v. 
FCC,  198  F.3d  921,  925-27  (D.C.  Cir.  1999)  (recognizing  that  transmission  services  may  be  subject  to  a 
compulsory  common  carrier  obligation  only  in  the  presence  of  market  power);  Nat’l  Ass  ’n  of  Regulatory 
Util.  Comm’rs  v.  FCC,  525  F.2d  630,  642-645  (D.C.  Cir.  1976)  (upholding  Commission  decision  to  treat 
certain  commercial  mobile  services  as  non-common  carrier  telecommunications);  see  also  H.R.  Conf. 
Rep.  No.  104-458,  at  1 15  (1996)  (stating  that  the  definition  of  telecommunications  service  “recognizes 
the  distinction  between  common  carrier  offerings  . . .  and  private  services”). 
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Third,  the  Commission  can  (and  should)  take  the  same  belt  and  suspenders  approach  in 
adopting  a  comprehensive  national  broadband  policy  that  it  took  with  respect  to  cable-provided 
broadband  services.  Specifically,  it  should  classify  broadband  services  offered  by  all  providers, 
including  stand-alone  transmission  services  offered  on  a  private  carriage  basis,  under  Title  I  of 
the  Act.  And  it  should  also  specifically  declare  that,  to  the  extent  a  court  should  disagree  with 
that  interpretation,  it  is  broadly  forbearing  from  applying  the  common  carrier  requirements  that 
otherwise  would  apply.  By  doing  so,  the  Commission  will  then  be  able  to  start  from  a  clean  slate 
in  defining  the  rules  that  it  believes  should  apply  to  broadband  providers  generally,  while 
ensuring  that  the  Commission’s  policy  determinations  will  be  given  effect. 

Finally,  one  additional  issue  warrants  attention.  Representatives  of  the  law  enforcement 
community  have  urged  the  Commission  to  ensure  that  moving  to  Title  I  does  not  render  CALEA 
inapplicable.  On  that  score,  I  want  to  be  clear.  Verizon  does  not  seek  by  having  its  broadband 
transmission  services  re-classified  under  Title  I  to  avoid  any  CALEA  obligations  that  would 
otherwise  apply.  Nor  do  we  believe  that  would  be  the  effect.  This  is  so  because,  while  CALEA 
imposes  certain  obligations  on  “telecommunications  carriers,”  it  has  its  own  unique  definition  of 
that  term,  which  is  independent  of  the  definition  that  is  in  the  Communications  Act.  The 
CALEA  definition  of  a  “telecommunications  carrier”  includes  an  entity  that  acts  as  a  “common 
carrier,”  as  does  the  Communications  Act.  But,  in  addition,  the  CALEA  definition  also  includes 
other  providers  that  would  not  be  telecommunications  carriers  under  the  Communications  Act. 
Specifically,  it  includes  any  other  providers  of  “wire  or  electronic  communication  switching  or 
transmission  service  to  the  extent  the  Commission  finds  that  such  service  is  a  replacement  for  a 
substantial  portion  of  the  local  exchange  service  and  that  it  is  in  the  public  interest  to  deem  such 
a  person  or  entity  to  be  a  telecommunications  carrier  for  purposes  of  this  chapter.”  47  U.S.C. 

§  1001(8)(B)(ii).  So  merely  classifying  broadband  transmission  services  under  Title  I  for 
purposes  of  the  Communications  Act  does  not  determine  their  status  for  purposes  of  CALEA, 
and  the  Commission  has  authority  to  apply  whatever  CALEA  obligations  would  apply  to  those 
services  if  they  remained  under  Title  II.  Of  course,  the  same  rule  necessarily  must  apply  to  any 
comparable  services  provided  by  cable  companies  or  others  in  order  to  avoid  skewing  the 
competitive  market.  And,  at  least  in  many  instances,  the  technical  details  of  what  it  would  mean 
for  CALEA  to  apply  to  broadband  services  and  the  manner  in  which  that  could  be  accomplished 
will  need  to  be  resolved.  But  that  is  true  regardless  of  whether  these  services  are  re-classified 
under  Title  I  or  remain  subject  to  Title  II.  Accordingly,  this  issue  likewise  presents  no 
impediment  to  moving  ahead  to  classify  these  services  under  Title  I. 


Sincerely, 


William  P.  Barr 


(Recess . ) 


MR.  KEAN:  Bring  the  hearing  back  to  order.  If  I  could,  our 
final  panel  on  government  organization  and  domestic  intelligence 
consists  of  William  P.  Barr,  vice  president  and  general  counsel, 
Verizon  Communications,  and  former  attorney  general  of  the  United 
States ;  John  Hamre,  president  and  chief  executive  officer.  Center 
for  Strategic  and  International  Studies  and  former  deputy 
secretary  of  Defense;  and  John  MacGaffin,  director,  AKE  LLC,  and 
former  associate  deputy  director  for  Operations,  Central 
Intelligence  Agency. 

I  understand.  General  Barr,  we  begin  with  you. 

WILLIAM  BARR:  Thank  you,  Mr.  Chairman,  members  of  the 
Commission.  It's  a  real  honor  for  me  to  have  this  opportunity  to 
share  my  views  with  you.  I  guess  this  leg  of  the  hearing's  focus 
is  on  organizational  issues,  and  obviously  as  you  can  tell  from 
my  prepared  statement,  I  have  very  strong  views  that  the 
suggestion  of  separating  domestic  intelligence  out  of  the  FBI  and 
creating  a  separate  MI5  type  agency  is  a  very  bad  idea,  and  I'll 
be  glad  to  answer  any  questions  the  Commission  may  have  about 
that  topic  or  in  fact  any  other  topic  that  arose  during  the  day. 

When  we  make  organizational  decisions  or  judgments  in  the 
national  security  arena,  we  frequently  create  dichotomies  and 
fissures  that  really  are  artificial  and  create  difficulties.  And 
obviously  one  of  the  fundamental  decisions  we  made  was  separating 
foreign  and  domestic  intelligence.  Well,  in  the  area  of 
terrorism  or  in  the  drug  war  and  in  many  areas  we  face,  threats 
do  not  emerge  in  tidy  categories  of  domestic  throat  or  foreign 
threat,  they're  integrated  wholes.  There  are  foreign  terrorise 
organizations  that  are  attacking  us  and  trying  to  insinuate 
themselves  into  the  United  States,  but  they  don'-t  neatly  fall 
into  either  category  and  we  frequently  spend  a  lot  of  time  once 
we  make  these  divisions,  trying  to  surmount  the  institutional 
difficulties  by  reintegrating  them  in  some  form  or  another. 

And  I  think  looking  back  at  9/11,  I  think  one  of  the 
foremost  structural  shortcomings  we  had  in  our  counterterrorist 
effort  was  this  separation  of  law  enforcement  and  intelligence 
and  the  idea  that  they  can  be  easily  cabined  and  carried  out  in 
separate  domains.  And  I  think  this  is  obviously  a  false 
dichotomy.  Terrorist  organizations  don't  present  themselves  to 
us  either  as  a  law  enforcement  matter  or  a  national  security 
danger,  they  are  both  at  the  same  time  and  they're  just  different 
sides  of  exactly  the  same  coin.  And  if  we  have  to  approach  them 
as  both  national  security  threats  and  law  enforcement  threats. 

I  think  the  primary  lesson  to  be  learned  from  9/11 
organizationally  is  the  need  to  tightly  Integrate  our  law 
enforcement  activities  and  our  intelligence  activities  in  the 
area  of  domestic  counterterrorism.  And  I  think  the  FBI  is  in 
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fact  uniquely  situated  to  provide  the  kind  of  integrated  approach 
that's  necessary  by  conducting  both  sets  of  activities  in  tandem. 
Clearly  there  were  problems  at  the  FBI,  at  the  CIA  and  many  of 
the  agencies  that  contributed  in  one  way  or  another  to  our 
failure  to  detect  the  imminent  attack  from  al  Qaeda. 

Now,  my  own  view  is  that  the  genesis  of  this  is  not  so  much 
some  kind  of  institutional  incapacity  to  handle  national  security 
--  and  law  enforcement  at  the  same  time.  In  fact,  historically 

through  World  War  II  and  well  beyond,  the  FBI  did  view  itself  and 
did  a  fairly  good  job  in  both  the  national  security  arena  and  law 
enforcement.  I  really  think  the  genesis  of  the  difficulty  came 
more  from  external  constraints  placed  on  the  FBI  and  the  societal 
expectations  in  the  '70s  and  '80s  and  even  into  the  early  '90s. 
But  whatever  the  source  of  the  problem,  the  fact  is  there  were 
problems .  - 

And  I  think  that  Attorney  General  Ashcroft  and  Director 
Mueller  have  made  major  strides  in  addressing  them.  They  clearly 
have  reoriented  the  FBI  and  made  it  very  clear  that  the  mission 
is  preemption  or  prevention  of  terrorist  attacks,  not  the 
ultimate  prosecution  of  a  case.  And  on  the  intelligence  side 
they  have  proceeded  --  Director  Mueller  has  proceeded  to  create 
collection  capabilities  at  the  FBI  to  create  the  capacity  to 
diffuse  and  disseminate  intelligence  with  all  other  sources  of 
information  and  creating  an  analytical  capability  within  the  FBI, 
but  also  fusing  and  coordinating  and  contributing  to  other 
analytical  infusion  centers  in  the  intelligence  community. 

And  on  the  law  enforcement  side,  we've  heard  a  lot  about  the 
disperse  case  approach  that  the  FBI  uses  and  that  was  a  problem, 
as  it  affected  intelligence  collection  and  national  security 
activities.  But  we  see  developed  within  the  FBI  now  an  approach 
that  allows  the  extraction  of  information  from  the  criminal 
justice  side  that  has  intelligence  value  and  its  dissemination 
and  ultimately  its  fusion  with  all  other  sources  of  intelligence. 

In  thinking  about,  you  know,  the  institutional  locus  for 
intelligence  collection,  I  think  one  thing  to  bear  in  mind  is 
that  intelligence,  I  think,  should  be  carried  out  with  reference 
to  the  end  game.  Intelligence,  at  least  this  kind  of 
intelligence  collection,  is  not  an  end  in  itself  so  we  collect 
intelligence  to  act  upon  it,  to  do  something  with  it.  And  within 
the  United  States,  that  is  domestically,  our  end  game  is  usually 
going  to  be  a  law  enforcement  response.  And  to  me  that  means 
that  intelligence  activities  designed  to  intercept  threats  within 
the  United  States  have  to  be  carried  out  with  a  view  toward  all 
those  law  enforcement  options.  An  awareness  of  those  options  and 
an  approach  that  keeps  all  those  options  on  the  table  at  a 
moment ' s  notice . 

For  example,  there  may  be  a  requirement  to,  at  any  given 
time,  to  pursue  evidence,  so  we  may  have  enough  from  an 
intelligence  standpoint  to  satisfy  ourselves  that  a  particular 
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group  is  up  to  no  good,  but  in  order  to  have  something  stick 
against  those  individuals  we  may  have  to  develop  some  evidence. 

So  that  effort  has  to  be  carried  out  with  a  view  toward 
developing  the  evidence  that  could  serve  as  a  predicate  for  a 
criminal  case.  Or  we  may  have  to  develop  an  alternative  source, 
alternative  evidence,  in  order  to  protect  intelligence  sources 
and  methods,  or  we  may  need  to  develop  a  charge  on  a  technical 
violation,  simply  to  find  a  basis  for  holding  somebody. 

These  are  all  things  that  are  dynamic,  that  take  place  in 
the  course  of  learning  more  and  more  about  a  group.  And  it  seems 
to  me  that  what  that  suggests  is  that  in  a  domestic  realm  it's 
really  impossible  to  separate  out  and  handle  on  separate  tracks, 
the  collection  of  intelligence  from  the  law  enforcement  context, 
which  in  most  cases  will  be  the  group  that's  called  upon  to 
apprehend  and  hold  the  terrorists  within  the  United  States . 

So  those  are  just  some  general  views  on  these  organizational 
issues  and  I'll  be  glad  to  answer  any  questions  the  Commission 
has . 


MR.  KEAN;  Who  would  like  to  go  next? 

(Laughter. ) 

JOHN  MacGAFFIN:  He  always  wins  when  we  have  these 
conversations.  Chairman  Kean,  Vice-Chairman  Hamilton, 
distinguished  members  of  the  Commission,  it's  an  honor  for  me  to 
speak  to  you  today. 

Neither  the  American  people  nor  our  federal,  state  and  local 
governments  have  yet  been  able  to  fully  understand  the  long 
developing  crisis  in  national  security  which  suddenly  revealed 
itself  to  us  on  9/11 .  Consequently,  it  should  be  no  surprise 
that  we  have  not  yet  been  able  to  set  a  clear  course  for  the 
future  and  to  determine  what  steps  we  must  take  to  increase  the 
likelihood  that  such  disasters  can  be  prevented  in  the  future. 
Attacks  by  those;  who  carried  out  the  events  of  9/11  have 
continued  against  American  interests  since  that  time,  although 
none  as  yet  taken  place  again  within-the  United  States  itself, 
but  that's  just  a  matter  of  time. 

It  falls  to  the  Commission  to  provide  the  clearest  possible 
view  of  the  causes  of  9/11,  both  the  motivations  and  passions  of 
those  abroad  who  are  consumed  with  hatred  for  us  as  well  as 
understanding  the  workings  of  the  national  security  elements  of 
government  which  served  us  well  before  9/11  and  those  that  did 
not.  It  is  only  with  this  information  that  you  will  be  able  to 
judge  the  adequacy  of  those  changes  which  have  been  put  in  place 
since  September  and  to  highlight  those  things  still  to  be  done. 
It's  a  difficult  task  but  one  in  which  failure  is  not  an  option. 

All  Americans  have  personalized  the  ways  in  which  the 
attacks  of  9/11  came  home  to  them.  For  me  it  was  the  awful 
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understanding  sometime  during  the  night  of  September  11  and  12  of 
the  magnitude  of  my  failure  and  that  of  my  colleagues  at  the  FBI, 
the  CIA  and  DOD  to  fully  implement  those  systemic  changes  to  our 
national  security  structure  writ  large  that  could  have  prevented 
this  attack.  It's  harsh  but  true.  The  tragedy  is  we  had  the 
vision  but  not  the  will. 

So  is  the  problem  domestic  intelligence  collection  or  is  it 
one  of  analysis?  For  instance,  last  July,  John  Harare  and  I  and 
five  of  our  colleagues  collaborated  on  an  article  that  was 
published  in  the  Economist  and  entitled,  "America  Needs  More 
Spies."  It  focuses  on  the  critical  requirement  to  improve  the 
collection  of  intelligence  domestically.  We  asserted  that  the 
harsh  facts  of  the  9/11  tragedy  are,  and  I  quote,  "Secret  members 
of  a  conspiratorial  foreign  organization  operated  clandestinely 
abroad  and  in  this  country  for  almost  a  decade  before  September 
11th,  to  plan,  lay  the  groundwork  for  and  successfully  carry  out 
a  surprise  attack  on  the  United  States.  The  activity  was 
conducted  by  the  leadership  in  Afghanistan,  by  plotters  in  the 
shadow  of  a  Hamburg  mosque,  and  by  operational  travelers  from 
abroad  and  by  an  established  al  Qaeda  support  structure  based  in 
this  country,"  unquote. 

The  bulk  of  the  criticism  of  the  national  security 
establishment's  performance  before  9/11  has  centered  on  a  failure 
to,  quote,  "connect  the. dots."  While  I  concede  the  lack  of 
analysis  and  interagency  communication  might  have  contributed 
marginally  to  the  intelligence  failure,  the  main  cause  was  a  lack 
of  effective  collection  against  al  Qaeda,  both  domestically  and 
abroad.  There  simply  were  not  enough  of  the  right  dots  that 
would  help  us  truly  understand  the  plans  and  intentions  of  the 
enemy  attacking  us. 

My  remarks  today  address  this  issue  in  the  context  of 
domestic  collection.  Under  current  ground  rules,  domestic 
intelligence  collection  is  primarily,  if  not  exclusively,  the 
responsibility  of  the  FBI.  Before  proceeding  further,  we  must 
clarify  a  distinction  which  sometimes  unwittingly,  and  sometimes 
intentionally  I  think,  has  clouded  this  debate  for  years.  That 
is,  we  must  make  the  critical  distinction  between  collection  and 
gathering  as  it  pertains  to  intelligence.  While  the  FBI 
correctly  highlights  its  unmatched  ability  to  gather  evidence, 
and  with  it  information,  there  is  nonetheless  a  national  security 
imperative  which  distinguishes  intelligence  collection  from  a 
similar  but  different  function  found  in  law  enforcement. 

Gathering,  which  is  not  driven  and  informed  by  specific 
focused  national  security  needs,  is  not  the-  same  as  intelligence 
collection,  as  the  DCI  and  the  intelligence  community  understand 
that  term.  This  collection  is  accomplished  not  incidental  to  law 
enforcement,  but  by  a  conscious,  specifically  targeted 
operational  clandestine  espionage  activity,  whether  technical, 
human  or  a  combination  of  both.  Collection,  as  I  will  use  the 
term  today,  means  those  intelligence  activities  which  are 
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dictated  by,  coupled  to  a  policy- driven,  strategically  determined 
set  of  collection  requirements,  and  this  is  accomplished  by  a 
focused,  clandestine  operational  activity.  Tom  Powers,  the 
biograpiaer  of  Richard  Helms,  described  this/ focused,  proactive 
effort  as  an  effort  to  determine  where  the  danger  lies.  That  is, 
what  we  have  to  have  in  domestic  collection  rather  than  a  more 
reactive  approach  to  people  who  have  broken  or  are  about  to  break 
our  laws . 

So  what  are  the  essential  elements  and  solutions  to  domestic 
intelligence  collection  which  protect  the  country,  and  at  the 
same  time  protect  our  constitutional  liberties?  First,  I  think 
we  must  recognize  that  domestic  intelligence  is  critical  and  is 
the  missing  element  of  the  national  security  system.  -  Second,  I 
believe  we  must  acknowledge  that  the  FBI  has  failed  to  establish 
an  effective,  nationally  directed  domestic  intelligence 
collection  organization,  despite  claiming  counterterrorism  and 
counterintelligence  as  its  number  one  and  two  priorities. 

Ironically,  it  is  very  well  positioned  geographically  and 
resource  wise  to  perform  domestic  intelligence  collection 
missions.  It  has  thousands  of  special  agents,  thousands  and 
thousands  of  recruited  assets,  surveillances,  court  avithorized 
electronic  intercepts.  We  do  not  need  significant  new 
authorities,  but  we  do  need  to  use  better  those  authorities  we 
already  have. 

In  order  to  establish  an  effective,  nationally  directed 
domestic  intelligence  collection  capability  --  capacity,  the  FBI 
must  establish  a  national  security  entity  responsible  for  all 
domestic  intelligence  collection  against  individuals  and 
organizations  who  threaten  our  core  diplomatic,  economic  and 
national  intelligence  interests,  whether  they  be  terrorist 
organizations,  intelligence  service  or  other  foreign  elements. 

The  new  organization  must  be  a  career  service  with  the 
attendant  recruiting,  training,  operational  and  administrative 
structures  and  priority  emphasis  within  the  larger  FBI 
organization.  It  should  comprise  approximately  60  percent  of  the 
total  FBI  support  and  special  agent  personnel,  consistent  with 
the  prioritization  of  counterterrorism  and  counterintelligence  on 
the  top  of  the  FBI  task  list. 

For  over  nine-tenths  of  the  FBI  field  office  special  agents 
in  charge  to  have  no  national  security,  counterterrorism  or 
counterintelligence  experience,  does  not  communicate  in  practice 
or  in  fact  that  counterterrorism  and  counterintelligence  are  the 
bureau's  top  two  priority  areas.  For  the  bureau's  award  program 
to  recognize,  as  it  did  last  week  in  the  Presidential  Rank 
Awards,  predominantly  criminal  law  enforcement  accomplishments 
indicates  that  either  the  bureau's  counterterrorism  and 
counterintelligence  accomplishments  are  inadequate  —  and  if  so, 
there  should  be  consequences  --or  the  bureau's  statement  that 
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counterterrorism  and  counterintelligence  are  the  top  two 
priorities  is  not  accurate. 

I've  provided  in  my  statement  a  fuller  description  of  what 
-this  organization,  this  national  security  entity  within  the 
bureau,  should  comprise.  I  agree  with  Attorney  General  Barr  that 
the  MI5  solution  that's  widely  seen  around  this  town  is  wrong  for 
lots  of  reasons.  First  of  all,  we  don't  need  a  British  system 
with  British  antecedents  and  its  roots  in  British  history  and 
British  governance.  What  we  need  is  an  American  system  rooted  in 
our  needs.  But  we  also  don't  need  to  continue  not  doing  the 
business  of  domestic  collection  that  we've  got  now.  So  I  do 
believe  that  the  MIS  issue  is  often  held  up  as  a  red  herring  here 
to  divert  attention  to  the  problems  of  MIS,  which  are 
significant.  So  I  stress  I  don't  believe  we  should  do  that,  but 
I  also  stress  that  we  cannot  continue  on  the  path  we  are. 

I  have  provided  at  your  request  a  list  of  questions  which  I 
believe  will  help  you  better  understand  the  several  policy, 
operational  and  administrative  areas  that  need  to  be  transformed 
in  order  for  the  FBI  to  succeed  in  its  domestic  intelligence 
mission.  Domestic  intelligence  collection,  as  opposed  to 
gathering,  must  be  part  of  and  synchronized  with  national  foreign 
intelligence  collection.  National  foreign  intelligence  is  driven 
by  a  national  security  requirements  process.  The  domestic 
intelligence  collection  activity  must  also  be  driven  by  the  same 
national  security  recpairements  process.  The  National  Security 
Council,  the  DCI  and  the  attorney  general  must  provide  validated 
collection  requirements  to  the  FBI  and  hold  the  FBI  accountable 
for  producing  and  disseminating  domestic  intelligence. 

In  conclusion,  if  the  FBI  can  make  this  truly  significant 
change  and  no  longer  cling  to  the  law  enforcement  centered 
traditions  and  approaches  which  have  served  them  and  the  country 
so  well  against  another  set  of  adversaries  in  another  time,  then 
we  should  all  get  firmly  behind  their  reform  efforts  and  bring 
the  resources  of  our  country  to  bear  to  ensure  they  succeed.  If, 
however,  the  FBI  cannot  fully  make  this  transition  --  and  this 
will  be  clear  to  you  as  you  approach  the  end  of  the  Commission's 
deliberations  --  then  I  believe  that  you  will  have  no  choice  but 
to  propose  some  even  more  radical  solution  which  places  these 
responsibilities  for  counterterrorism,  counterintelligence  in 
another  perhaps  new  organization.  The  stakes  are  just  too  high 
and  the  time  too  short  to  do  otherwise.  Thank  you. 

MR.  KEAN:  Thank  you. 


-Mr.  Hamre. 

JOHN  J.  HAMRE:  Governor  Kean,  Vice  Chairman  Hamilton, 

thank  you  for  inviting  me.  Let  me  begin  by  saying  how  grateful  I 
am  that  all  of  you  have/agreed  to  serve-on  this  commission.  I 
know  over  half  of  you  well  from  personal  previous  professional 
exchanges,  and  I  know  you  sure  as  heck  didn't  need  this  job. 


94 


(Laughter.)  But  the  fact  that  you  were  willing  to  do  it  on 
behalf  of  us,  on  behalf  of  the  country,  addressed  one  of  the 
biggest  issues  that  we've  got.  This  is  really  a  testament  to 
your  patriotism  and  I  want  to  say  thank  you,  I  really  do.  I'm 
grateful  that  you're  willing  to  do  it. 

The  good  news  about  being  able  to  go  third  on  a  panel  is 
that  everything  has  been  said.  The  bad  news  is  that  everytjiing 
has  been  said.  And  so  I  will  be  very,  very  brief.  I,  in  my 
prepared  statement,  listed  the  three  primary  underlying  factors 
that  I  think  are  causing  great  limits  to  our  capacity  to  get 
actionable  intelligence  today.  As  Attorney  General  Barr  said, 
one  is  the  great  divide  that  separates  foreign  intelligence  and 
domestic  intelligence.  Obviously  the  bad  guys  know  how  to  take 
advantage  of  that  great  seam  in  our  constitutional  democracy  and 
that  we  have_to  overcome  that . 

Second,  as  Brother  MacGaffin  said,  this  bias  towards 
collection  at  the  expense  of  analysis,  it's  plagued  us  for  years 
and  it's  plaguing  us  now,  and  I'll  say  just  a  minute  where  I 
think  we  have  a  particularly  unique  problem  in  the  area  of 
homeland  security  in  this  regard.  But  this  is  also  --  it's  an 
historic  problem.  We've  always  had  this  problem.  And  the  third 
are  the  series  of  both  official  and  unofficial  ground  rules  that 
are  tying  the  hands  of  law  enforcement,  especially  with  the  FBI. 

You  know,  I  think  a  lot  of  it  was  put  in  place  through 
explicit  rules.  Frankly,  it's  even  larger  in  the  sense  of 
unwritten  culturally  vinderstood  rules.  Don't  do  X  because  you're 
going  to  get  in  trouble.  It  really  substantially  constrains  the 
inventiveness  and  the  imagination  of  our  law  enforcement,  and  so 
these  cultural  dimensions  are  even  bigger  problems.  We've  got  to 
deal  with  it. 

Now,  I  think  these  under  the  underlying  problems  and, 
frankly,  since  September  11,  I  hate  to  say  it,  I  think  we've 
gotten  off  on  the  wrong  foot  on  a  lot  of  this.  Because  we  had  19 
folks  hiding  in  our  midst  planning  for  a  couple  of  years  to 
attack  us,  we've  gotten  off  on  the  mode  that  we've  got  to  collect 
just  about  every  bit  of  information  on  everybody,  ^d  it  is  just 
--  that's  the  core  of  the  great  growing  anxiety  Americans  are 
feeling  about  the  loss  of  their  privacy  as  we  try  legitimately  to 
get  our  arms  around  homeland  security. 

There  is  no  solution  to  this  problem  other  than  a  much 
stronger  domestic  intelligence  program,  surviillance.  But  unless 
that  starts  with  a  much  stronger  dimension  of  protecting  privacy 
in  the  process,  we're  going  to  fail.  And  we  can't  afford  to 
fail.  We  can't  afford  to  falt^ack  on  comfortable  rules,  which 
is  what  we  did  with  law  enforcement,  you  know,  in  the  '80s  and 
the  '90s:  to  tie  their  hands.  So  that  they  wouldn't  get 
innocent  people  in  trouble,  we  tied  their  hands  so  that  they 
couldn't  help  us  find  the  bad  guys. 
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So  we've  got  to  address  the  privacy  issues  upfront.  And  we 
".ake  it  worse  when  we  start  with  all  the  innocents  and  when  we 
try  to  work  our  way  in  to  try  to  find  the  guilty.  For*  crying  out 
loud,  let's  start  with  the  people  that  we  already  are  suspicious 
about.  We  went  a  full  year  before  we  conunitted  ourselves  to 
getting  an  integrated  watch  list.  And  I'll  tell  you,  talk  to 
people  privately  who  are  working  on  these  things  in  the 
government,  they  say  it's  years  away.  The  energy  behind  that 
isn't  anywhere  commensurate  with  its  payoff. 

We  ought  to  start  with  the  problem  --  the  likely  problem 
people  and  build  our  way  out,  rather  than  start  with  a  vast 
population  of  innocent  people  and  work  our  way  in.  And  we're 
just  off  on  the  wrong  foot.  And  we've  got  a  chance  to  fix  this, 
but  we  really  do  have  to  change  it.  And  it  just  scares  Americans 
to  think  that  before  they  get  on  an  airplane  there's  a  computer 
some  place  that's  going  to  give  them  a  red,  yellow  or  a  green 
color  code,  you  know,  before  they're  allowed  to  get  on.  When 
instead  we  ought  to  be  tracking  the  70,000  or  80,000  people  who 
we  know  have  ties  with  problem  institutions,  and  then  work  our 
way  out  from  that  core. 

We  have  a  lot  better  chance,  frankly,  of  dealing  with  the 
privacy  issues  if  we  start  that  way,  and  I  would  argue  have  much 
more  actionable  intelligence  in  the  process.  And  we're  going  to 
have  to  go  out  and  create  actionable  intelligence.  This  was  what 
John  and  I  argued  in  our  little  piece.  You  know,  wt»'re  looking 
for  the  needle  in  the  haystack,  but  we're  spending  al!*  our  time 
adding  hay  to  the  pile,  okay?  We  need  to  find  the  needles.  And 
that  means  we  have  to  kind  of  create  the  dots . 

We've  got  to  use  our  intelligence  capabilities  to  go  out  and 
find  the  problem  people,  the  bad  people,  and  that's  going  to  take 
covert  operations  inside  this  country,  and  we're  very  nervous 
about  that.  Rightly  so.  I  mean,  you  know,  this  is  something 
that  scares  people.  Most  Americans  came  to  this  country  from 
their  home  country  because  they  didn't  want  to  be  around  a" 
government  that  spied  on  them,  okay?  So  we  understand  the  kind 
of  impediments  that  we're  facing  that  we  want.  That's  part  of 
our  culture.  That's  what  we  value.  But  we're  still  going  to 
have  to  overcome  that. 

Now,  how  do  you  organize  to  do  that?  Well,  you  know,  I  mean 
the  --  and  I'll  use  shorthand.  Yen  know,  the  CIA  clearly  is 
competent,  but-  eopJe  don't  trust  it  to  spy  domestically.  The 
FBI  was  good  .  it  in  the  past,  but  frankly  the  last  25  years  has 
shifted  it  dramatically  over  to  very  much  a  constrained  law 
enforcement  culture.  I  completely  agree  with  Attorney  General 
Barr  that  Director  Mueller  is  really  working  hard  to  change  that, 
but  we're  a  long  ways  away.  I  mean,  I  serve  on  his  advisory 
board.  I  want  him  to  succeed  and  I'll  do  anything  I  can  to  help 
him  succeed,  but  we  are  a  long  ways  away  from  having  a 
transformed  culture  inside  the  FBI  that  would  make  that  happen. 
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And  the  Department  of  Homeland  Security  was  cobbled  together 
with  people  that~don't  have  an  intelligence  starting  point.  So 
what  do  you  do?  I  mean,  we're  all  wrestling  with  this  problem. 

In  our  little  group  we  opted  for  the  view  that  it  ought  to  stay 
inside  the  FBI,  but  that  this  frankly  is  a  provisional  case.  I 
believe  we  need  to  start  there  because  I  strongly  believe  any 
domestic  surveillance  must  be  under  the  supervision  of  a 
constitutional  officer  of  the  government.  I  don't  believe  you 
can  ever  convince  Americans  to  trust  a  system  that  isn't  overseen 
by  the  attorney  general . 

Can  the  FBI  make  that  transition?  Frankly,  we  were  somewhat 
divided.  As  a  matter  of  fact,  we  were  very  divided.  I  think  all 
of  us  have  the  hope  that  it  would  work.  Not  all  of  us  had  the 
conviction  that  it  will  and  we  made  a  few  recommendations  that  we 
thought  might  strengthen  the  chance  that  it  would.— One  would  be 
to  bring  in  direct  managen^t  from  the  intelligence  community 
that  has  analytic  ^xperiends  --  inside  the  FBI,  a  free  standing 
entity,  subject  to  the  FBI's  and  the  attorney  general's 
oversight,  but  that  has  management  leadership  that  has  strong 
analytic  skills. 

Now,  if  that  works,  then  we've  got  the  best  of  all  worlds. 

If  that  doesn't  work,  you  at  least  have  the  prototypical  starting 
point  for  a  new  entity  if  you  need  to  spin  it  off  and  to  create 
it,  if  you  don't  believe  you  can  grow  it  inside  the  FBI.  I  want 
it  to  succeed  inside  the  FBI  and  inside  the  Department  of 
Justice.  But  if  it  doesn't  succeed,  you  at  least  have  not  wasted 
a  couple  of  years  on  an  experiment  that  might  fail. 

Again,  let  me  conclude  by  saying  the  only  reason  --  I  may  be 
too  narrow.  But  the  only  reason  to  study  history  is  how  it 
informs  our  view  of  the  future,  and  that's  really  what  I  think 
you're  doing.  I  think  these  hearings  are  just  crucial  and  the 
country  really  is  looking  to  you,  so  I'm  grateful  that  you  gave 
us  a  chance  to  come  today.  Thank  you. 

MR.  KEAN:  Commissioner  Gorelick. 

MS.  GORELICK:  Thank  you,  Mr.  Chairman,  and  thank  you  to  the 
three  of  you  for  being  here  today  and  for  sharing  your  thoughts 
with  us .  We  have  a  fair  amount  of  fire  power  on  this  panel .  And 
I  have  a  lot  of  questions  but  I  know  my  fellow  commissioners  do 
as  well,  so  I'll  try  to  pick  the  most  important  ones  from  my 
point  of  view. 

I  was  --  and  this  is  a  question  for  all  three  of  you.  I  was 
struck.  Attorney  General  Barr,  by  your  very  strong  defense  of  the 
bureau  as  the  appropriate  agency  to  have  the  lead.  And  you  say 
in  your  prepared  statement  that  there  are  three  basic  criticisms 
of  the  FBI,  which  it  is  addressing.  The  one  that  I  was  struck  by 
was  the  middle  one,  where  you  say  that  the  FBI  failed  to  exchange 
information  with  other  elements  of  the  intelligence  community, 
and  that  it  is  addressing  that  failure  or  that  criticism.  But 
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what  I  hear  from  Mr.  MacGaffin  and  Mr.  Hamre  is  that  t;iiey 
wouldn't  say  that  that's  the  right  question. 

And  so  the  second  part  of  my  question  is  to  the-two  of  you, 
because  the  way  you  pose  the  question  it  is  not  did  they  share 
the  information  they  had,  but  did  they  cooperate  with  others  in 
setting  the  strategic  goals  of  collection  and  go  out  together 
with  the  other  relevant  agencies,  primarily  in  the  intelligence 
community,  to  seek  out  the  right  information  domestically?  TVnd 
so  my  first  question  is  whether  the  three  of  you  would  comment  on 
that,  that  is:  What  is  it  that  is  the  failure,  if  you  will,  and 
how  are  we  going  about  addressing  that  failure?  And  if  you  could 
be  brief,  because  I  have  a  number  of  follow-ups,  I'd  appreciate 
it.  Thank  you.  . 

MR.  BARR:  Well,  I  do  think  one  of  the  failures  was  the 
failure  to  have  in  place,  develop,  foster  intelligence  collection 
as  a  function  distinct  from  building  criminal  cases  with  criminal 
predicates.  And  I  also  think  it  was  a  failxire  not  to  have  an 
analytical  capability.  And  a  lot  of  the  sharing  problems  were 
caused  by,  in  my  view,  ill-conceived  constraints  on  law 
enforcement  and  the  sharing  of  intelligence  information. 

In  terms  of  the  setting  of  the  --  it's  true  that 
intelligence  collection  is  different  than  gathering  and  it  should 
be  focused,  and  there  has  to  be  some  agreement  as  to  what  the  end 
is.  But  I  also  think  we  can  get  a  little  carried  away  here 
because  a  lot  of  this  covmterintelligence  --  counterterrorism 
intelligence  domestically  within  the  United  States  has  a  somewhat 
of  a  tactical  flavor  to  it.  In  other  words,  it  is  focusing  on 
groups  e«id_el^ents .  It's  not  sort  of  sitting  back  and  saying, 
where's  the  next  threat  coming  from  and,  you  know,  is  this  a 
breeding  ground  for  terrorists  over  here  in  this  part  of  Africa, 
or  what  have  you.  That's  the  CIA's  function.  But  the  function 
of  sort  of  protecting  the  homeland  when  groups  get  into  the 
United  States  has  a  certain  operational,  tactical  flavor  to  it 
and  I'm  not  sure  that  -r^  you  know,  it's  the  same  as  sort  of  doing 
national  intelligence  estimates  and  sitting  around  figuring  that 
--  you  know,  I  don't  think  it  takes  that  long  to  figure  that  out, 
frankly. 


MR.  MacGAFFIN:  I  certainly  agree  that  the  failure  to  share 
is  not  the  heart  of  the  problem  or  the  most  egregious  problem. 
There  was,  to  follow  my  argument,  not  very  much  to  share  in  any 
event.  The  problem  is  that  there  still  two  years  later  is  not 
much  more  to  share.  I'm  told,  for  instance,  that  the 
disseminated  --  the  information  that  is  produced  by  the  FBI's  56 
field  offices  to  be  disseminated  to  other  parts  of  the  government 
has  --  the  good  news  is  it's  increased  fourfold  in  that  two-year 
period.  The  bad  news  is  that  that's  --  it  now  averages  four 
pieces  of  disseminated  intelligence  a  day,  in  distinction  to  450 
by  DIA  or  some  of  the  others.  So  numbers  are  the  wrong  way  to 
look  at~drt,^_but  there's  a  problem  here. 
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But  it  is  a  failure;  not  the  failure  to  share  so  much  as 
the  failure  to  acquire  the  right  information.  And  while  I  agree 
with  Attorney  General  Barr  that  the  national  estimate  approach, 
you  know,  where's  the  next  bad  thing  going  to  come  from,  ain't 
too  hard,  that's  not  the  kind  of  work  --  it's  hard  to  get  right, 
^t  it's  not  hard  to  sort  of  say  it's  going  to  come  from  that 
disadvantaged  part  of  the  world  or  another.  But  the  work  that 
has  to  be  done  is  not  that  sort  of  intellectual.  It's  hard 
tactical  penetration  work  to  have  your  spy  sitting  next  to  the 
spy  in  the  bin  Laden  mountaintop  and  in  the  bin  Laden  cell  in 
Cincinnati,  if  you  will,  over  long  periods  of  time.  So  I  don't 
accept  that  it  --  I  don't  agree  that  it's  tactical  in  the  sense 
of  we  get  a  little  snippet  here  and  there  and  we'll  put  them 
together.  It's  long-term,  hard  work  to  get  the  right  people  in 
the  right  places  to  obtain  over  time  the  right  information  about 
_tHose  who  wish  us  harm. 

MR.  HAMRE:  Very  quickly,  September  11th  really  transformed 
this  world  so  dramatically.  I  mean,  the  willingness  of  the 
intelligence  community  and  the  law  enforcement  community  to  share 
information  is  really  unprecedented  compared  to  my  recollection. 

I  mean,  I've  been  around  25  years  looking  at  it  and  it's 
unbelievable  how  much  stronger  the  sentiment  of  collaboration  is 
right  now. 

On  September  12  I  was  asked  to  go  up  to  an  emergency  meeting 
of  an  advisory  board  for  one  of  the  intelligence  agencies  that  I 
rtry  to  help,  and  I  can  remember  at  the  time  we  said  we  only  had 
one,  maybe  two  pieces  of  intelligence  in  all  the  files  that  we 
thought  were  relevant.  Six  months  later  we  had  lots  more 
information,  and  what  that  tells  me  is  that  the  way  you  change 
your  filters  that  we  look  at  the  data  gives  you  a  sense  that 
there's  a  lot  more  or  a  lot  less  that  you're  looking  at.  And,  of 
course,  an  event  tends  to  change  your  perception  of  what  you're 
looking  for.  You  want  to  proactively  anticipate  that  and  try  to 
properly  tune  your  filters  before  something  happens  rather  than 
after  it  happens,  where  you  have  100  percent  certainty. 

That's  a  very  problematic  question,  of  course,  how  to  do 
that .  But  I  do  think  it  is  a  matter  of  mindset  and  I  think  we 
clearly  missed  September  11  because,  for  whatever  reason,  our 
collective  policy  intelligence  minds  weren't  tuned  to  look  the 
right  way,  even  though  there  probably  should  have  been  plenty  of 
evidence  that  we  should  have.  I  think  we  collect  a  lot  of 
information.  I  think  a  lot  of  it  is,  frankly,  pretty  useless. 

We  could  probably  extract  a  lot  of  intelligence  out  of  the 
information  that  we  have  that  we  aren't  currently  processing, 
again  because  our  filters  aren't  designed  right  --  our  mental 
filters  aren't  designed  right. 

After  you  go  through  that  process  then  you  say,  but  where 
jire  thex*e  gaps  that  I  think  we  should  intentionally  go  out  and 
create  facts?  And  that,  I  think,  needs  to  be  a  joint  process.  I 
think  the  spirit  of  collaboration  is  now  present  like  it's  never 
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been  before,  but  that  frankly  the  competencies  and  the  mechanisms 
of  cooperation  don't  really  yet  exist. 

MS.  GORELICK:  Well,  let  me  follow  up  on  that  because  it 
seems  to  me  that  the  central  theme  that  we  have  heard  over  and 
over  again  is  that  there  is  not  a  common  strategy  between 
domestic  and  foreign  law  enforcement.  And  while.  Attorney 
General  Barr,  I  take  your  point  very  weCl,  particularly  given  my 
own  experience  in  the  Department  of  Justice,  that  there  are  big 
dangers  in  separating  out  the  people  who  do  domestic  col.iection 
from  the  prosecutors  who  might  have  to  act  on  it,  nevertheless 
what  we  now  see  is  a  proliferation  of  coordination  points  witli  no 
one  discernible  to  us  that  can  be  identified  as  setting  the 
strategies . 

So  you  have  the  counterterrorism  centers  at  both  the  FBI  and 
the  CIA,  both  of  which  have  members  of  the  other,  you  haye  the 
Defense  Department  with— its  own  unit,  you  have  the  new  TTIC- 
that's  been  stood  up,  you  have  the  terrorist  screening  function 
newly  at  the  FBI,  and  then  you  have  the  Department  of  Homeland 
Security  also  standing  up  its  own  fimction.  And  so  my  question 
to  you,  if  you  will-,— old  hands  is  would  you  structure  it  this 
way?  And  if  not,  how  would  you  structure  it?  I  understand. 
Attorney  General  Barr,  you  view  --  the  notion  of  an  MI5  is  not  a 
good  one.  But  what  would  you  do  with  this  proliferation  and 
seeming  lack  of  direction?  And  I'd  like  all  three  of  your  -  — 
answers  on  that . 


MR.  BARR:  V7ell,  I  don't  know  about  seeming  lack  of 
direction.  I  assume  that  the  director  of  Central  Intelligence 
would  be  providing  overall  intelligence  direction.  But  I  don't 
necessarily  think  proliferation  of  fusion  centers  or  even 
analytical  centers  is  necessarily  a  bad  thing,  because  sometimes 
intelligence  has  to  be  reworked,  repackaged,  reexamined  from  the 
standpoint  of  the  operational  mission  of  a  particular  agency. 

For  example.  Homeland  Security  I  view  as  a  static  defense  agency. 
The  FBI  in  my  view  is  dynamic. 

That  is,  the  FBI's  job  is  to  proactively  go  after  and 
...dismantle  and  destroy  these  groups  as  they  come  into  the  United 
States,  whereas  the  Homeland  Security  is  static  defense  of 
infrastructure,  borders  and  so  forth.  They  may  need  to  take  a 
look  at  the  intelligence  from  the  standpoint  of  what  it  means  for 
them  to  have  to  do,  whereas  the  FBI,  launching  attacks  against 
these  organizations,  may  want  to  take  a  look  at  the  intelligence 
from  its  mission.  It's  very  much  the  --  we  have  a  CIA  but  that 
doesn't  mean  we  take  intelligence  out  of  DOD.  It  doesn't  mean  we 
take  --we  may  have,  you  know,  DIA  but  it  doesn't  mean  we  take 
intelligence  out  of  the  Navy.  So  I'm  not  disturbed  by  the 
proliferation  of  fusion  or  analytical  centers. 

MR.  MacGAFFIN:  I  agree  that  there  is  a  quest ion^pf  who's  in 
charge  of  the  common  strategy,  and  I  think  that  despite,  as  Dr. 

— Hamre  says,  the  willingness  to  collaborate  and  cooperate  is 
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infinitely  greater  than  it's  been  before,  the  actuality  is  of  it 
is  not  there,  number  one.  And  what  makes  it  even  harder  is  that 
--  and  why  you  have  to  have  someone  in  charge,  and  it  straddles 
this  divide  we're  talking  about  of  law  enforcement  and 
intelligence,  isn't  as  neat  as  it's  in  the  United  States, 
therefore  the  FBI  will  deal  with  that. 

For  instance,  and  this  will  be  perhaps  a  bit  questionable, 
but  the  notion  of  the  fellows  in  Lackawanna  who  --  the  six 
alleged  terrorists  who  were  arrested  there,  the  decision  that  was 
made  to  proceed  with  arrest  and  criminal  prosecutions  of  those 
six.  My  personal  view  is  that,  you  know,  their  most  serious 
infraction  was  they  went  to  the  wrong  summer  camp.  They  should 
have  gone  to  Lake  Winnipesauke  rather  than  Lake  Tora  Bora.  They 
were  not  tiruly  terrorists. 

But  leaving  that  aside,  the  right  resolution  instead  of  six 
in  prison  was  probably  four  of  them  sent  to  their  rooms  and  two 
of  them  somehow  sent  back  to  the  Yemen  to  spy  for  us  within  that 
organization,  the  al  Qaeda  organization,  to  find  out  what's  about 
to  happen  to  us.  That  decision  is  --  because,  going  to  your 
point  of  no  one  in  --  how  are  we  in  charge  across  this  divide  -- 
not  that  no  one  is  in  charge,  I  don't  mean  that,  but  across  this 
divide  that  decision  is  not  made.  What  is  in  the  national 
interest?  Send  them  to  their  room  and  back  to  the  Yemen,  or  sene 
them  to  jail? 

MS.  GORELICK:  So  your  view  --  just  so  I  can  understand  witl 
some  clarity  here.  Your  view  is  a  decision- to  prosecute  in  that 
circumstance,  or  one  analogous  to  that  circumstance,  should  not 
be  made  at  the  Justice  Department  because  the  Justice 
Department's  tools,  if  you  will,  are  focused  on  prosecution,  but 
rather  jointly  across  the  national  security  spectrum  because  one 
of  the  things  you  might  want  to  do  is  re-infiltrate  someone  like 
that? 


MR.  MacGAFFIN:  Right.  That's  exactly  correct,  and  I  -- 


MS.  GORELICK:  And  that  would  be  analogous  to  the  way  we 
would  treat  a  spy,  for  example? 

MR.  MacGAFFIN:  For  example.  And  I  think  that  recently  the 
trend  with  the  more  active  involvement  of  AUSAs  in  the  terrorist 
task  force,  joint  terrorist  task  forces,  that  decisions  on  the 
ground  tend  to  be  the  weight  of  their  presence  pushes  things  to 
the  law  enforcement  side  of  the  boat,  making  it  very  difficult 
for  the  FBI  agent  and  these  special  agents-  to  make  the  decision 
to  develop  long-term,  difficult  penetrations  of  these 
organizations  that  will  do  us  harm.  And  it's  just  the  weight  of 
--  they're  on  that  side -of  -the  boat  and  the  boat  is  tipping  in 
that  direction,  and  that's  not  how  you  get  at  this  problem. 

MR.  HAMRE:  I'll  be  very  brief.  My  worry  is  not  that  we 
have  no  direction,  but  that  we  --  our  only  direction  is  to 
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prevent  exactly  the  same  circumstances  that  caused  September  11. 

I  mean,  that's  what's  tying  us  up  in  knots  right  now.  I  think  we 
need  to  separate  the  issue  of  gunsmithing  from  marksmanship.  I 
mean,  I  think  what  we're  really  lacking  is  a  coordinating 
mechanism  for  the  marksmanship  questions. 

What  are  we  trying  to  stop?  What  are  we  trying  to  hit  as  a 
goal?  What  are  we  trying  to  stop?  And  what  we've  created  for 
mechanisms  of  coordination  are  gunsmithing  mechanisms.  You  know, 
how  do  we  get  the  FBI  and  the-GIA  to  share  databases,  and  the 
TTIC?  I  mean,  the  TTIC  is  a  --  I  support  it,  but  I  think  it's 
not  going  to  do  what  we  really  need  to  have  done,  given  the  way 
it's  currently  constituted.  There  needs  to  be  a  coordination  at 
a  much  higher  level  government -wide  that  represents  the  strategic 
thinking  of  the  government  about  the  problem,  not  the  tactical 
manipulation  of  the  boxes  inside  the  government. 

MS.  GORELICK:  And  who  should  do  that? 

MR.  HAMRE:  Well,  my  personal  view  is  that  this  is  --  I  do 
not  agree  with  the  notion  that  there  is  a  domestic  security 
that's  separate  from  a  national  security.  I  don't  think  that  it 
makes  sense  to  have  a  National  Security  Council  and  a  Domestic  or 
a  Homeland  Security  Council.  I  think  that  makes  no  sense.  I 
think  there  is  a  national  security  imperative  with  a  venue  that 
it's  a  foreign  sector  and  a  venue  that's  in  a  domestic  sector.  I 
would  put  it  under  that  irubric  and  I  would,  frankly,  have  the 
analytic  leadership  come  from  that  quarter,  with  the  intelligence 
community  under  the  DCI  leading  the  strategic  question.  But 
always  the  mechanism  of  action  has  to  be  under  the  supervision  of 
the  attorney  general,  in  my  view. 

MS.  GORELICK:  So  the  overarching  direction  would  come  from 
the  intelligence  community,  and  the  execution  -- 

MR.  HAMRE:  Through  the  National  Security  Council. 

MS.  GORELICK:  --  geometrically  would  come  about  in  the  -- 
somewhere  within  the  Department  of  Justice? 

MR .  HAMRE :  Yes . 

MS.  GORELICK:  Mr.  MacGaffin,  you  draw  a  somewhat  --  well, 
strike  "somewhat."  You  draw  a  bleak  picture  of  our  capacities, 
both  from  the  data  point  which  suggests  that  even  today,  in  terms 
of  distributed  intelligence,  very  little  of  it  relative  to  what 
is  being  distributed  is  coming  from  our  domestic  agencies,  to  are 
not  honoring  our  intelligence  officers  within  the  FBI,  to  the 
failure  to  create  an  intelligence  career  track.  In  your  heart  of 
hearts  do  you  believe  that  the  Bureau,  even  with  the  energy  that 
is  being  applied  to  this  effort  by  Director  Mueller,  can  do  this? 
Can  do  what  needs  to  be  done? 
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MR.  MacGAFFIN:  I'm  not  sure  and  I  spent,  as  you  know,  six 
years  as  senior  advisor  to  the  director  and  the  deputy  director. 

I  found  the  similarities  between  the  CIA  and  the  FBI  in  terms  of, 
you  know,  type  'A'  point  end  of  the  stick  guys  who  really  want  to 
get  it  done.  I  mean,  I  desperately  want  it  to  work  that  way,  but 
there  have  to  be  some  significant  changes  in  the  way  it  goes 
about  its  work  relative  to  this  very  issue.  So  it's  got 
everything  going  for  it.  It's  got  the  --  I  believe  we  have 
sufficient  authorities,  it's  got  the  tools,  but  we've  got  to 
somehow  turn  this  corner  that  we've  all  been  talking  about  here 
and  concentrate  on  penetration  of  those  who  would  do  us  harm. 

The  Tom  Powers'  analogy  of  the  job  here  is  to  determine  where  the 
danger  lies  seems  to  be  the  most  important  part,  and  we're  not 
doing  that  appropriately. 

MS.  GORELICK:  Secretary  Hamre,  you  said  that  your 
confidence,  if  you  will,  that  the  FBI  can  do  this  is  provisional. 
How  long  is  provisional? 

MRv  HAMRE:  Well,  there's  no  question  that  the  director 
really  has  made  it  his  priority.  He's  certainly  communicated 
that  to  the  Bureau.  There  are  some  small  but  very  bright  shining 
lights  inside  the  Bureau  that  are  starting  to  emerge.  I  think 
it's  --  you  know,  the  prevailing  day-to-day  culture  is  not  -- 
does  not  embrace  his  vision.  You  know,  clearly  there  needs  to  be 
an  assessment  --  an  objedfelve  assessment  about  how  well  he's 
doing.  I  think  this  is  very  hard  because  he's  very  confident 
it's  going  to  work  because  his  vision  is  right,  and  I  think  his 
vision  is  right. 

I  remember  being  in  government.  I  mean,  you  are  so  isolated 
when  you  are  in  government  because  the  first  thing  you  hear  in 
the  morning  when  you  walk  in  is  somebody  saying,  boy,  you  had  a 
good  day  yesterday,  Mr.  Secretary.  And  the  last  thing  you  hear 
is,  boy,  you  really  kicked  butt  today.  You  know,  I  mean 
everybody  around  you  is  telling  you  what  a  great  job  you  did  and 
really  your  situational  awareness  of  your  own  organization  is 
really  quite  limited. 

And  trying  to  find  a  way  to  help  the  director  get  a  sense  of 
is  this  working  or  not,  and  is  it  really  getting  at  the  cultural 
imperatives  that  really  motivate  your  average  special  agent  who 
comes  in  every  day,  that's  I  think  a  harder  question.  I'm  not  -- 
I'm  new  to  the  law  enforcement  community  so  I  would  not  want  to 
render  judgment  about  how  to  do  that.  I  know  how  we  do  it  in  the 
military,  but  I  would  not  know  how  to  exactly  do  it  here.  But  I 
think  that  there  needs  to  be  a  very  supportive  but  self -critical 
look  at  how  well  this  is  going. 

MS.  GORELICK:  General  Barr,  you  supervised  the  FBI  as 
deputy  attorney  general  and  as  attorney  general  for  as  long  as 
most,  if  not  all,  of  your  predecessors,  and  you  detail  in  your 
written  statement  and  as  well  as  in  your  testimony  the  number  of 
regulatory  and  legislative  and  cultural  barriers  to  the  FBI  being 
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the  kind  of  organization  that  Mr.  MacGaffin  and  Secretary  Ham're 
are  describing  as  necessary.  What  is  your  level  of  confidence 
that  the  bureau  can  do  what  needs  to  be  done? 

MR.  BARR:  I  have  a  high  level  of  confidence  that  the  Bureau 
can  evolve  into  precisely  the  kind  of  counterterrorism  agency  we 
need  domestically.  But  let  me  just  say  that  I  think  we're  going 
to  be  attacked  again,  and  I  think  we're  going  to  be  attacked 
probably  several  times  very  successfully,  and  we  can't  do 
anything  about  that.  I  think  every  employee  of  the  United  States 

government  acting  in  absolute  good  faith  and  acting  very  _ 

competently,  and  still  the  nature  of  this  danger  and  the  problem 
we  face  as  such  that  we're  not  going  to  be  able  to  catch  every 
terrorist  that  comes  into  the  United  States  to  do  us  harm.  And 
so,  you  know,  I  think  that  we  shouldn't  underestimate  the 
magnitude  of  the  problem  we  have  here. 

And  the  other  thing  is,  you  know,  I  think  we're  actually 
getting  a  little  bit  too  down  on  the  FBI  here.  Yes,  they  --  in 
my  view  because  of  external  restraints  --  did  not  develop  the 
kind  of  domestic  intelligence  collection  that  we  now  want  them /to 
have,  and  di^'t  sit  around  setting  up  analytical  centers  to 
analyze  intelligence  about  people  within  the  United  States.  And 
there  was  a  time  where  if  they  tried  to  do  that,  they  would  be 
slapped  down  in  good  order.  Now  we  want  them  to  do  it  and  they 
will  develop  it  and  do  a  good  job  on  it. 

But  the  fact  of  the  matter  is  that  before  9/11  the  Justice 
Department  was  developing  a  lot  of  information  about  al  Qaeda  and 
Osama  bin  Laden.  Developed  more  information  than  MI 5  had. 
Developed  more  information  and  gave  it  to  the  British  than  MIS 
had  about  Osama  bin  Laden's  activities  in  Britain.  So,  you  know, 
the  Department  wasn't  doing  that  bad  a  job.  Other  agencies  had 
problems  as  well  as  the  FBI.  It  we're  going  to  penetrate  these 
organizations,  they're  not  goinvg  to  be  penetrated  initially  by 
the  FBI  in  the  United  States.  They're  going  to  be  penetrated 
overseas,  as  you  say,  on  a  mounta intop  in  Afghanistan  or 
somewhere.  That's  not  the  FBI's  job.  That's  the  CIA's  job. 

So,  you  know,  our  intelligence  agencies  have  failed 
occasionally.  They  didn't  get  it  right  necessarily.  The  FBI  has 
problems  and  we're  trying  to  fix  that.  But  we  also  shouldn't 
raise  the  bar  here  to  a  degree  that  --  and  create  expectations 
that  we're  going  to  be  able  to  stop  every  terrorist  that  tries  to 
kill  Americans.  We're  not  going  to  be  able  to  do  it. 

MS.  GORELICK:  Thank  you  for  your  testimony. 

MR.  KEAN:  Secretary  Lehman. 

MR.  LEHMAN:  Thank  you.  I'd  like  to  ask  you  all  to  focus  on 
just  one  overarching  set  of  issues  in  framing  the  questions  I'm 
going  to  ask  and  that  is  the  genetic  or  cultui*al  issue  that 
underlies  this  debate  about  whether  FBI  should  be  the  domestic 
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intelligence  agency.  What  is  the  problem  we're  talking  about? 
Well,  sharing  is  certainly  one  manifestation  of  that.  One  very 
senior  intelligence  official  has  told  us  that  he  did  not  learn 
about  the  connections  of  three  of  the  principal  actors  in  the  ' 93 
bombing  on  the  World  Trade  Center  until  years  after  when  the 
trial  was  finally  finished  and  they  released  the  grand  jury 
evidence.  And  we  had  this  morning  the  former  deputy  attorney 
general  tell  us  that  one  of  his  proudest  accomplishments  was  his 
6th  August  2001  memo  notifying  the  FBI  that  they  must  bring  in 
the  prosecutors  immediately  when  they're  beginning  a  case. 

Time  and  time  again,  we've  had  witnesses  that  we've 
interviewed,  including  another  one  this  morning,  that  have  said. 
Well,  I'd  prefer  not  to  answer  those  questions  because  this 
matter  is  in  the  grand  jury  or  this  matter  is  now  in  litigation. 
We  got  that  answer  time  after  time  in  pursuing  issues  around  the 
Moussaoui  case,  for  instance,  but  there  were  many  others.  Now, 
that's  understandable  perhaps  before  9/11.  But  after  9/11,  one 
would  have  expected  that  that  mentality,  the  prosecutorial r  the 
forensic,  rather  than  the  preventive  mentality  would  have 
changed . 

Yet,  as  late  as  last  June  18th,  a  witness  before  the  House 
Appropriations  Subcommittee,  in  explaining  how  the  FBI  was 
pursuing  or  thought  to  be  pursuing  the  terrorist  issue,  testified 
as  follows,  in  part.  "When  we  do  our  intelligence  in  the  FBI,  it 
should  be  forensic  intelligence.  It  should  be  based  on  evidence. 
It  should  be  based  on  fact .  It  must  bear  the  scrutiny  of  law 
that  can  be  looked  at  by  a  jury  and  a  judge."  And  she  went  on, 
"We  need  to  know  what  is  reality,  what  can  be  proved  and  not 
based  on  simple  assessments  and  projections."  And  on,  "Well, 
other  recourses  may  seem  expedient,  it  is  only  through  careful 
and  aggressive  case  work  that  we  will  rid  ourselves  of  the  foe 
and  maintain  the  cooperation  of  the  American  public," 

Well,  I've  never  read  a  more  perfect  articulation  of  anti¬ 
intelligence  work  than  I  could  find.  It  reflects  very  well  why 
the  FBI  is  the  best  police  force  in  the  world,  but  it  could  also 
suggest  that  it  could  be  the  worst  intelligence  force  in  the 
world  because  intelligence  is  looking  forward  and  sharing  and  not 
protecting  evidence  to  get  convictions.  The  situation  or  the 
question  I'd  like  to  pose  to  you  assumes  certain  things.  As  Mr, 
MacGaffin  has  rightly  said,  the  MIS  issue  has,  I  think,  been 
repeatedly  dragged  out  as  a  red  herring  because  MIS  is  certainly 
not  the  alternative  here.  _ _ 

A  far  better,  closer  potential  alternative  is  the  Canadian 
Security  Intelligence— Service  which  has  many  more  analogies  and 
interestingly,  reading  the  debate  in  the  80s  that  went  on  when 
this  was  created,  the  exact  same  arguments  that  General  Barr  has 
educed  here  were  made  by  the  Royal  Canadian  Mounted  Police  and 
rejected.  I  think  most  observers  within  the  Canadian  government 
believe  that  real  cultural  problems  were  fixed  by  getting 
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intelligence  functions  out  from  under  the  police  and  the  Justice 
Department,  in  effect. 

My  distinguished  colleague,  Jamie,  earlier  described  very 
succinctly  what  the  Justice  Department  has  as  its  mission. 

Number  one,  to  prosecute  criminals  and  miscreants  and,  number 
two,  to  protect  the  rights  of  citizens.  Well,  both  of  those 
things  are  really  at  odds  all  the  time  and  intentioned  witlT — - — 
intelligence  collection  and  analysis  and  that  does  not  mean  that 
it  can't  be  done,  but  it  is  certainly  a  major  tension.  Indeed, 
you  can  argue  that  the  problems  that  have  been  discussed  earlier 
in  testimony  about  the  threats  to  civil  liberties  by  the  PATRIOT 
Act  and  by  powers  before  that  and  the  corollary,  the  overreaction 
in  bending  over  backwards  as  in  the  Moussaoui  case,  not  to  tread 
into  that  territory,  is  precisely  becruse  we  try  to  do  two 
incompatible  functions,  police  work  and  intelligence  in  the  same 
agency. 

With  that  brief  preamble,  I'd  like  to  ask  you  all  to 
consider  four  options.  Now,  all  three  of  you,  in  one  form  or 
another,  have  said  that  you  favor  essentially  the  status  quo. 

More  resources,  the  FBI  should  run  faster,  jump  higher,  do  more 
language  training,  get  better,  more  intelligent  professionals  in 
it  but,  basically,  you're  all  three  arguing  for  the  status  quo 
and  just  make  it  better.  Now,  I  understand  all  of  us  have  been 
laboring  to  acquire  the  same  skills  of  collegiality  that  in  your 
article  in  The  Economist  and  sitting,  as  you  are,  as  a  panel, 
that  you  don't  want  to  disagree  too  directly  but  I'd  like  to  ask 
you  to  sort  of  leap  out  of  that  collegiality  in  your  answers 
here . 


First,  I  see  four  potential  options  that  I'd  like  you  to 
comment  on.  I've  already  commented  on  the  first  option,  more 
resources,  do  better  and  give  them  a  chance.  Give  Director 
Mueller  time  to  do  what  he  has  set  out  to  do  and  he's  made 
significant  changes.  That  begs  the  question,  how  do  we  know  that 
he's  succeeding?  Do  we  have  to  wait  for  another  9/11  or,  in  its 
absence,  we  say  he's  succeeding?  Or  other  metrics  or  measures 
that  we  can  apply  so  as  not  to  give  this  an  indefinite  tenure 
until  it's  proved  its  failure  through  another  catastrophe?  So, 
how  about  commenting  on  that?  I  mean,  I  suspect  there's  at  least 
one  closet  CSIS  sympathizer  there,  but  let's  see. 


MR.  BARR:  I  think  it's  analogous  to  the  MIS.  It's  been  a 
bad  experiment  for  Canada.  They're  spending  a  lot  of  their  time 

right  now  trying  to  patch  up  that  relationship  and  reintegrate 
these  functions.  The  Royal  Canadian  Mounted  Police  have  had  to 
create  a  lot  of  redundant  functionality  because  of  that  split  up. 
So  I  would  say  that  I  would  not  look  at  the  Canadian  system  as  an 
exemplar  and  I  think,  you  know,  your  litany  was  really,  I  think, 
unfair. 


First,  you  talked  about  the  prosecutorial  mentality  because 
in  fact  they  are  prosecuting  a  case.  Once  a  decision  is  made  to 
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prosecute  a  case  --  and  the  Moussaoui  case  was  that  decision  was 
not  made  just  by  the  Justice  Department,  it  was  made  by  the 
President  to  move  down  that  tract  --  then  it  is  a  prosecution  and 
when  it  is  a  prosecution,  you  don't  share  grand  jury  information 
and  other  things  and  that's  the  law.  So  it  doesn't  surprise  me 
that  they  weren't  sharing  it  with  you.  That  doesn't  mean  that  it 
wasn't  being  shared  within  the  Executive  Branchj_ 

The  examples  you  gave  in  the  past  were  precisely  the  problem 
as  to  why  we  needed  the  PATRIOT  Act  because  of  the  limitations  on 
grand  jury  information  and  because  of  the  limitations  on  sharing 
intelligence  with  law  enforcement  and  those  have  been  addressed 
in  the  act.  This  culture  thing  is  way  overdone.  You  know,  prior 
--  as  I  say,  prior  to  the  '70s,  the  FBI  was  well  into  domestic 
intelligence.  They  viewed  themselves  as  wearing  two  hats, 
national  security  and  law  enforcement. 

The  problem  with  the  FBI,  as  most  people  would  have  said 
then,  was  they  were  collecting  too  much  intelligence  about 
domestic  matters.  They  knew  too  much  about  civil  rights 
organizations,  about  anti-war  organizations.  They  had  the  field 
pretty  well  covered-.- — ^They  knew  how  to  collect  information.  If 
you  look  at  certain  other  of  their  functions,  like  organized 
crime,  that's  an  intelligence  effort.  That's  not  rushing  in 
early  and  prematurely  just  to  prosecute  people.  They  know  how  to 
penetrate  groups  and  keep  those  penetration  agents  in  place  for  a 
long  time  and  learn  information  and  take  down  --  build 
intelligence  on  organizations  and  take  them  down.  They've  done 
that  in  the  counternarcotics  area,  they've  done  that  in  the 
counter  intelligence  area. 

So  this  notion  that  they're  just  prosecution  bent  and  that's 
their  culture  and  they  can't  do  anything  else  is  just  hogwash. 
Now,  what  we've  had  is  a  period  of  time  in  the,  you  know,  '70s, 
'80s,  and  '90s,  where  people  didn't  want  them  in  that  field,  and 
they  put  a  lot  of  restrictions  on  them.  And  you'd  ruined  your 
career  if  you  stepped  out  of  line  at  the  FBI  and  started  snooping 
around  domestic  matters  too  much.  And  now  we^'^ve  had  an  epiphany. 
Since  9/11  we  want  them  to  get  back  into  that.  That's  the  real 
story. 

Now,  you  say  that  these  are  fundamentally  incompatible, 
that's  wrong.  They're  not  incompatible.  They  are  compatible 
activities.  In  fact  they  have  to  be  carried  out  together  because 
they  both  involve  collecting  information  within  the  United 
States,  and  the  tools  and -the  resources  are  the  same  resources. 
That's  my  reaction. 

(Laughter. ) 

MR.  MacGAFFIN:  I  certainly  can't  associate  myself  with  the 
run  faster,  jump  higher  approach,  more  resources,  that's  not  at 
all  what  I'm  recommending,  and  I  think  that's  wrong.  I  think  -- 
to  go  back  to  a  question  that  was  asked  of  John  Hamre,  I  think 
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time  is  running  out  to  get  this  right.  I  do  not  believe  --  and  I 
hope  the  formal  statement  I've  submitted  makes  this  clear,  I 
don't  believe  that  the  changes  and  reforms  that  are  in  place  are 
sufficient  or  adequate  to  the  task.  I  don't  believe  they'll  get 
us  there.  I'm  hoping  that  your  efforts  and  our  efforts  jointly 
to  focus  on  this  very  issue  will  change,  will  add  to  and  add  an 
urgency  and  a  significant  change  course  correction  in  what 
Director  Mueller  and  the  others. are  doing.  I  do  not  think  the 
path  we're  on  now  will  get  us  there  because  I  don't  believe  it 
really  makes  the  distinction  between  gathering  and  focused 
collection,  which  is  the  heart  of  it. 

The  advantage  of  having  Attorney  General  Barr  is  he's  got 
the  recollection—feo  say  what  it  was  like,  but  today  the  FBI 
cannot  rent  5,000  square  foot  of  office  space  without  getting 
advanced  permission  from  the  Congress.  Operationally,  the 
cultural  environment  they  live  in  and  the-oversight  they  live  irL*__ 
which  I  think  is  unproduct ive,^  is  dramatically  constraining  their 
imagination  of  what  they  think  they  can  do.  And  I  support  -- 
wanted  to  give  them  the  tools  of  the  PATRIOT  Act  and  there's 
great  controversy  about  the  PATRIOT  Act.  Frankly,  what's  been 
accomplished  since  they  got  it  is  modest. 

In  a  large  measure  it's  because  of  this  culture.  Granted, 
they  had-a  history,  but  this  is  25  and  30  years  ago.  I  mean, 
there  are  five  members  of  Congress  that  trace  themselves  back  to 
that  history.  So  I  mean  we  really  have  a  very  different 
environment  that  we're  working  with  now.  Again  let  me  state  I 
want  them  to  succeed,  I  want  this  to  wrk.  It  isn't  that  I'm 
after  the  status  quo.  Plus  this  has  tb^bange,  but  I  start  with 
a  premise  of  wanting  competence  under  a  constitutional  oversight 
and  I  think  the  best  place  to  ground  that  is  in  the  FBI.  I'm  not 
confident  it's  going  to  work,  but  I  want  it  to  work.  I'm  hopeful 
but  not  optimistic.  That's  where  I  am  personally.  — 

Now,  on  that  note  let  me  say  I  think  that  there  --  I'm  a 
chief  operations  kind  of  guy,  and  there  are  things  you  could  do 
to  help  them.  This  dichotomy  between  law  enforcement  and 
analysis  is,  I  think,  false,  because  intelligence  doesn't  spring 
out  of  just  wise  people  sitting  around  a  room  thinking,  it  really 
springs  out  of  facts  that  are  presented  to  people  who  are  then 
integrated  into  a  framework  and  then  tested  against  the 
hypotheses  of  other  people.  It  really  is  grounded  on  collection. 
And  for  years  we've  not  had  the  capacity  to  translate  cases  into 
intelligence  input.  You  know,  and  the  director  is  addressing 
that . 


We  need  to  start  buying  the  capacity  at  every  field  office, 
people  that  can  take  a  case  and  then  extract  out  of  it  the 
intelligence  that  can  be  used  and  shared  without  violating  the 
internal  integrity  of  the  case  itself.  We  do  that  in  the 
military  world.  We  have  analytic  officers  placed  at  tactical 
intelligence  units,  not  to  report  on  what's  going  on  with  that 
unit  per  se,  but  what  are  we  now  seeing  about  new  tactics  that 
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are  being  employed  with  radars,  for  example.  We  need  the  same 
kind  of  skill.  But  if  you  look  at  the  grade  structure  in  the 
FBI,  what  does  it  take  to  become  a,  you  know,  senior  person.  You 
ain't  going  to  make  it  to  be  an  analyst,  you'll  make  it  if  you 
get  to  be  a  special  agent,  and  you're  on  a  different  track.  So 
you  can  solve  this,  but  there's  some  real,  serious  gunsmi thing 
questions  internal  to  the  FBI  we  need  to  tackle  in  the  process. 

MR.  LEHMAN:  I'd  like  to  get  each  of  your  comments  on  the 
two  most  prominently  discussed  alternatives  to  leaving  the 
functions  in  the  FBI.  Not  the  straw  men  that  float  aroxmd  but 
the  option  of  taking  the  organization  that  has  been  built  and 
placing  it  somewhere  else.  And  the  two  options  that  have 
currency  are  --  and,  by  the  way,  all  of  them  involve  judicial 
oversight,  not  letting  them  run  free.  But  taking  them  out  from 
under  the  attorney  general  and  the  executive  oversight,  whi^  I 
think  is  the  real  failing  of  the  MIS  system,  trying  to  apply  it 
here.  But  have  judicial  oversight  when  they  have  to  go  to 
request  a  wiretap,  it  has  the  same  or  even  stronger  protections. 
Plus  there  is  not  the  concern  of  the  police  power  being 
collocated  with  the  intelligence,  analytic  and  gathering. 

And  the  second  common  thread  is  that  wherever  it  resides,  it 
would  collocate  in  the  regional  offices  of  the  FBI,  analogous  to 
the  way  the  CIA  operates  out  of  embassies  abroad  and  other  cover. 
So  the  two  options  that  seem  to  be  most  current  are  to  take  the 
current  domestic  intelligence  function  from  FBI,  perhaps 
augmenting  it  with  some  of  the  other  existing  --  not  creating  a 
new  organization,  but  taking  the  domestic  intelligence  function 
and  placing  it  under  number  one,  the  director  of  Central 
Intelligence,  as  one  option,  or  putting  it  in  Hometaad  Security 
as  another  option. 

So  just  limiting  it  to  that  option  of  a  clearly  overseen 
entity  that  is  collocated  with  the  FBI,  has,  as  General  Thompson 
said,  rapid  and  open  communications  to  prosecutors,  but  not  as 
subordinates  to  the  prosecutors  who  decide  to  make  it  a  case  and- 
run  for  Congress  or  something.  And  this  is  the  option  that  I'd 
like  you  to  address,  putting  under  the  DCI,  putting  it  under 
Department  of  Homeland  Security. 

General  Barr. 

MR.  BARR:  I  think  they're  both  ridiculous  options.  You 
know,  who's  going  to  collect  --  analysis  is  centralized, 
collection  is  dispersed.  You  need  resources  to  do  it  in  the 
United  States.  It's  different  collecting  intelligence  and 
information  you  can  act  upon  within  the  United  States  than  it  is 
in  Afghanistan.  You  need  feet  on  the  street.  You  need  the 
resources  and  the  expertise  that  already  exists  in  the  FBI.  And, 
as  I  said,  it  seems  to  me  it  has  to  be  coordinated  with  the  end 
game.  You  know,  I'm  all  for  shooting  hellfire  missiles  from 
drones  and  knocking  off  people  once  we  decided  we'"found-them  in 
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Yemen.  We  don't  do  that  in  the  United  States.  So  we  need  an  end 
game  in  the  United  States,  and  the'UCI  doesn't  have  an  end  game. 

Putting  it  over  to  Homeland  Security,  you  know,  just  boggles 
my  mind.  Those  are  law  --  would  you  rather  have  a  Customs 
culture  influence  these  people?  I  mean,  I  don't  know  what  you 
accomplish  by  that,  except  seemingly  taking  it  out.  You  know, 
the  object  seems  to  be  to  remove  it  from  the  law  enforcement 
function  which  is  collecting  a  lot  of  information  on  its  side  of 
the  house.  In  the  United  States  where  do  we  get  the  information 
from  mostly?  We  actually  get  it  by  threatening  people  with 
prosecution.  A  lot  of  the  information  that's  been  developed  has 
been  developed  by  law  enforcement  side,  by  threatening  punitive 
action  against  people,  okay. 

Now,  maybe  overseas  we  catch  them  in  compromising  positions 
and  take  photographs  of  them  or  something  like  that.  But  over 
here  we  collect  information  in  different  ways. 

MR .  LEHMAN :  Next . 

(Laughter.)  i 

MR.  MacGAFFIN:  The  problem  is  that  the  organization  that 
has  been  built,  that  part  of  the  FBI  that  you  --  we’re  now  sort 
of  moving  around  the  table  or  nailing  down  to  the  FBI  the  way 
General  Barr  would,  doesn't  do  domestic  collection.  So  the  first 
and  most  fundamental  thing  is  we^-ve  got  to  do  it,  and  the  point 
of  whether  the  reforms  currently  in  place  will  get  us  there  or 
not,  let's  leave  that  aside. 

I  certainly  agree  with  the  notion  of  if  you  had  a  domestic 
collection  capacity  to  really  collect  it  domestically,  putting  it 
at  the  Department  of  Homeland  Security  doesn ' t  make  a  lot  of 
sense  to  me  either,  for  a  variety  of  reasons.  Putting  it  under 
the  DCI  as  has  the  first  problem,  the  one  John  Hamre  raised,  and 
then  during  General  Barr's,  his  attitude  that,  you-^now,  who 
would  trust  the  CIA  to  get  it  right .  So  for  a  lot  of  reasons  you 
can't. put  it  under  the^DCI  in  an  organizational  sense  but  you 
can't  separate  it  from  the  notion  of  what  is  the  whole  picture 
we're  trying  to  fill  in  here. 

As  we've  all  said  at  the  beginning,  you  can  no  longer 
separate  foreign  and  domestic  in  the  sense  that  it  goes  from  the 
shadow  of  the  Hamburg  mosque  to  Cincinnati,  you've  got  to  make 
this  connect,  and  the  DCI  is  --  and  the  intelligence  assessment 
of  the  whole  picture  has  got  to  be  what  guides  domestic 
collection  internally.  So  I  don't  think  that  to  my  mind  the 
Department  of  Homeland  Security  is  not  an  issue.  There's  got  to 
be  a  DCI/NSC  component  for  the  kinds  of  issues  at  an  operational 
level.  We  discussed  about  what  happens  to  the  kids  up  in 
Lackawanna  and  it's  got  to  be  relative  to  where  are  we  going  to 
put  our  time,  Mr.  FBI?  What  parts  are  you  --  you  can't  just 
decide  that  on  your  own  in  the  FBI  where  you're  going  to  have 
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domestic  collection,  it  has  to  be  driven  by  a  broader  construct 
and  we  don't  have  that  construct  and  we  don't  have  domestic 
collection,  and  we  don't  do  compromising  photographs. 

(Laughter. ) 

MR.  HAMRE:  Mr.  Secretary,  I  mean  I  think,  you  know,  in 
every  case"tt§re  you're  always  trying  to  design  your  government 
structure  to  accomplish  two  goals.  One  is  to  make  it  competent 
and  the  other  is  to  make  it  controlled,  so  that  it  only  does  the 
things  that  you,  an  appointed  officer  of  the  government,  want  it 
to  do.  I  think  the  problem  we  have  here  with  the  FBI  is  that 
we've  got  good  control  functions  in  place  now.  The  case  with  the 
CIA,  we've  got  good  competency  functions  in  place,  but  not 
necessarily  the  control  as  far  as  domestic  acceptability.  And 
Department  of  Homeland  Security,  I  think  we're  still  working  on 
that . 

I  think  from  my  standpoint,  I  think  to  address  your  specific 
question,  I  would  want  to  look  at  the  structure  of  oversight  and 
whether  it  gives  you  competent  control  over  it.  I  think  that 
becomes  the  overwhelming  sense  of  the  long-term  viability  of  this 
to  the  American  public.  And  oversight,  there  are  three  levels  of 
oversight.  There  is  environmental  oversight,  how  do  we  connect 
it  to  me,  the  citizen?  You  know,  I  do  that  through  elected 
representatives,  I  do  that  through  the  President,  I  do  it  through 
constitutional  officers  that  have  to  get  confirmed. 

We  have  structural  oversight,  where  you  set  up  structures 
such  as  ombudsmen  and  inspectors  general  and,  you  know,  this  sort 
of  thing  so  that  you've  got  a  system  to  check.  Then  you  have 
transactional  oversight,  you've  got  to  get  a  FISA  order  if  you're 
going  to  do  something.  And  where  do  you  best  engineer  most 
optimally  those  elements  of  control?  Again,  you  could  move  them 
to  the  other  organizations  and  you'll  have  other  problems  that 
you'll  need  to  engineer. 

I  personally  come  down  on  the  mode  of  saying  I  think  right 
now  you've  got  the  better  chance  of  accomplishing  your  goal  if 
you  start  building  out  from  where  you  are  now  with  the  FBI,  but  I 
would  give  it  a  different  direct  management  oversight,  I  would 
give  it  more  analytic  management  oversight  and  bring  a  DCI  kind 
of  person  to  do  that  and  try  to  reward  the  analytic  skills  that 
yotrwant  in  the  law  enforcement  commi^nity,  not-just  simply  the 
transactional  skills. 

If  you  can  do  that,  and  then  you  raised  the  key  question  how 
do  you  measure  success,  how  do  you  know  you're  succeeding  in 
doing  that?  And  that  frankly  takes  --  there's  no  statistical 
thing,  you  just  have  to  have  smart  people  who  are  sincerely 
committed  to  helping  the  FBI  do  that  who  come  in  and  just  tell 
them  God's  truth  of  what  they  really  understand  is  going  on  and 
ask  a  directorate  to  take  that  on  sincerely  and  to  look  at  it. 


Ill 


MR.  LEHMAN:  Thank  you. 

MR,  KEAN:  We've  got  very  little  time,  and  three 

commissioners  who've  asked  to  be  heard,  so  if  we  can  keep  our 
questions  and  answers  as  short  as  possible. 

Commissioner  Ben-Veniste? 

MR.  BEN-VENISTE:  Thank  you,  Mr.  Chairman,  and  thank  you 

both  for  meeting  with  us  privately,  sharing  your  views,  honing 
those  views  as  I  hear  today,  and  providing  for  a  very  lively  and 
informative  discourse.  I  particularly  want  to  observe  my 
agreement  with  the  notion  of  targeted,  focused,  intelligence 
collection  which  is,  or  should  be  designed,  toward  achieving  a 
particular  goal,  rather  than  the  diffuse  collection  of  every 
available  scrap  of  information  about  every  American  citizen  which 
is  being  discussed  in  other  quarters. 

I  think  the  reasons  for  that  are  obvious.  They  deal  with 
the  problem  for  which  the  enhanced  capability  should  be  dire-cted 
and  they  do  not  stir  up  unnecessarily  the  emotions  of  the 
American  public  with  regard  to  its  government  spying  on  them. 

It's  very  basic,  and  I  commend  you  for  those  observations.  And 
without  taking  a  lot  of  time  I -would  suggest  that  the  proposals 
'~±n  Mr.  MacGaffin's  statement  here  today,  which  are  very  specific 
and  very  directed  toward  a  framework  within  the  FBI  of 
bifurcating  the  law  enforcement  functions  from  the  intelligence 
functions,  are  those  which  we  ought  to  very  seriously  consider  in 
our  recommendations  as  a  commission. 

The  question  I  have  is  whether  you  gentlemen  think  that  they 
can  be  accomplished  without  legislation,  a  legislative  framework 
essentially  reorganizing  that  part  of  the  FBI  that  will  deal  with 
the  recruitment  of  people  who  are  most  proficient  in  what  it 
takes  to  analyze  data,  whether  it  is  necessary  to  essentially 
legislate  an  individual  function  within  the  FBI  that  is  charged 
with  directing  the  collection  of  information,  and  whether  it  is 
necessary  to  establish  a  framework  for  measuring  and  promoting 
the  individuals  who  would  be  selected  for  this  intelligence 
function  within  the  FBI.  And  I'll  stop  there. 

MR.  MacGAFFIN:  Thank  you  for  the  endorsement  of  some  of  the 
work  we've  done  on  this.  With  regard  to  the  question  of  is 
legislative  input  required,  on  a  technical  level,  quickly 
reviewing  the  things  that  I  wrote,  I  would  think  only  the 
provision  that  the  head  of  this  new  entity  be  --  the  way  in  which 
he  be  selected  and  the  term  to  run  concurrently  with  or  for  the 
same  duration  as  the  director  of  the  FBI's  term,  I  think  that 
probably  would  require  it,  I  agree.  Other  than  that,  not  only  do 
I  not  --  can  I  quickly  not  think  of  anything  that  would  req\iire 
it,  I  would  hate  to  do  it  because  it's  only  going  to  work  if 
everybody,  if  the  whole  process  is,  oh  yeah,  I  got  it,  we've  got 
to  do  this.  And  we've  all  been  there  where,  you  know,  this  part 
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of  tovm  is  legislated  and  we  said,  oh  yeah,  we're  going  to  do  it 
my  way. 

So,  it's  got  to  come  --  I  don't  think  legislation  helps 
other  than  those,  other  compulsions  got  to  be  pui_  to  it,  but  not 
legislation. 

MR.  BEN-VENISTE:  Thank  you,  and  I'll  defer  to  my 

colleagues'  questions. 

MR.  KEAN;  Senator  Gorton. 

MR.  GORTON:  (Off  mike.)  Mr.  MacGaffin,  I'm  going  to 

follow  the  compliments  of  Mr.  Ben-Veniste.  I  look  at  these  11 
points  as  the  most  precise  and  substantive  and  -- 

MR.  KEAN:  Microphone  -- 

MR.  GORTON;  I  look  on  these  11  points  as  the  most 
thoughtful  and  decisive  and  pointed  suggestions  that  we've  had  to 
solve  a  very  real  problem.  They've  taken  a  great  deal  of  thought 
and  effort  on  your  part  and  are  the  result  of  a  great  deal  of 
experience.  Generally  speaking  when  you  get  a  compliment  like 
that  before  the  question,  there  is  a  but,  and  this  is  the  but:  I 
go  through  this  with  great  care,  I  listen  to  all  three  of  your 
brutal  criticisms  of  doing  something  like  MI5  and  now  I  want  to 
ask  you  how  this  differs  from  MIS? 

It  seems  to  me  that  what  you  have  created,  what  you've 
created  here  is  two  essentially  separate  entities.  Maybe  housed 
in  the  same  place,  but  you  will  have  a  head  that  is  appointed  by 
the  President,  and  really  when  you  get  right  down  to  it,  he's 
going  to  be  picked  by  the  President  and  he'll  consult  with  these 
other  three  people  in  doing  so  for  a  fixed  term.  His  personnel 
are  going  to  be  separate  from  the  other  FBI  personnel.  You're 
going  to  start  with  60  percent  FBI  people  but  they  will  be 
trained  and  will  go  through  a  career  entirely  in  this 
intelligence  function. 

And  you  don't  get  together  at  least  until  you  get  to  the 
level  of  the  attorney  general,  though  I  see  little  supervisory 
authority  on  the  attorney  general  here,  and  now  --  and  I  look  at- 
what  we've  learned  about  MI5,  well,  it's  separate  from  the 
constables  and  law  enforcement  in  Great  Britain.  They  finally 
reach  a  point  at  the  home  secretary  level  is  the  first  place  that 
there's  a  real  contact  between  them,  who  in  turn  is  a  creature  of 
the  prime  minister.  So,  and  with  all  respect,  except  for  the 
fact  that  you  call  these  people  FBI  agents,  you  know,  my  first 
question  is  how  it  differs  from  a  separate  entity  such  as  that  in 
the  United  Kingdom  or  in  some  other  place? 

I  strongly  suspecit  that  you  will  have  at  least  some  sharing 
of  information  challenges  between  the  old  FBI  and  the  new  FBI. 
That’s  number  one.  Second,  there's  been,  you  know,  bitter 
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criticism  here  of  saying  that  you  might  have  exactly  this  same 
kind  of  function  except  maybe  that  it  works  up  through  the  CIA  to 
the  President,  rather  than  through  the  attorney  general,  you 
know,  to  the  president.  But  what  we  have  from  a  point  of  view  of 
communicating  with  one  another  and  solving  the  fundamental 
problem  is,  that  here  in  this  situation  housed  in  the  FBI, 
however  you  do  it,  you  are  mixing  an  intelligence  function  with  a 
law  enforcement  function  and  a  cultural  clash  that  you  have 
testified  to  only  too  eloquently. 

If  you  were  dealing  with  a  domestic  CIA,  you  wouldn't  have  a 
culture  clash,  you'd  have  to  have  an  entirely  separate 
organization  like  this  one  because  the  rules  would  be  so 
different.  But  it  would  be  intelligence,  intelligence  and  the 
problem  of  communicating  with  law  enforcement.  Here  you  have  an 
intelligence  and  law  enforcement  mixed  and  still  nothing  to 
increase  the  communication  between  the  present  CIA  for 
intelligence  overseas,  and  the  domestic  intelligence  that  this 
new  group  is  going  to  take  with  the  fact  that  the  terrorists  move 
back  and  forth  across  the  borders  with  a  relative  degree  of  ease. 

So  it's  sort  of  a  long  speech,  but  haven't  you  given  us  an 
MI5  just  simply  with  a  different  name,  and  is  it  so  totally  out 
of  even  our  line  of  consideration  that  we  should  have  all 
intelligence  with  two  separate  sections  under  one  head,  rather 
than  have  that  split  between  domestic  and  foreign,  faced  that 
split  between  intelligence  and  law  enforcement? 

MR.  MacGAFFIN:  First,  and  this  is  going  to  sound  like  I'm 
ducking  it,  and  I'll  come  to  some  of  the  other  issues  later.  The 
first  and  most  important  part  is  the  fact  that  it  is  in  the  FBI 

as  ourTirst  proposal  serves  to  root  it  in  the  tradition  of - - 

America,  in  the  great  tradition  of  getting  John  Dillinger  and 
whatever,  the  great  confidence  the  American  people  have  in  their 
fate . 


MR .  GORTON :  That ' s  a  good  point . 

MR.  MacGAFFIN:  That  is  a  very,  very  important  thing. 
Something  that  I  learned  about  but  I  didn't  appreciate  in  my  31 
years  at  CIA  but  came  to  appreciate  in  my  six  years  at  the  FBI, 
terribly  important.  So  the  fact  that  it's  there  is,  number  one, 
a  very  important  difference,  it's  not  a  new  organization,  it's 
what's  new  is  it's  going  to  go  about  doing  its  business 
differently  in  a  different  form.  It's  going  to  truly  do 
intelligence  collection  that  it  doesn’t  do  now. 

The  comment  on  the  relationship  of  the  AG  to  this.  You 
alluded  to  that  in  your  remarks.  There  is  an  analogy  in  the 
Executive  Order  12333  which  essentially  guides  how  in  my  old 
world  of  the  CIA,  how  --  what  is  the  approved  and  appropriate 
practice  in  regard  to,  in  this  case  U.S.  persons,  the  guidelines 
themselves  were  crafted  and  approved  with  full  input  by  the 
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attorney  general,  but  on  a  day-to-day  BaMs  are  administered  by 
the  DCI  and  the  deputy  director  for  operations. 

I  can't  tell  you  how  many  times  I  had  visitors  have  come  out 
to  John  MacGaffin  in  Beirut  or  Baghdad  or  wherever  it  was,  and 
gave  me  and  my  staff,  you  know,  here  do  you  really  understand 
12333  with  regards  to  --  I  think  that  we  need  to  do  the  same 
here,  some  version  of  the  same  thing  here.  To  John  Hamre's  very 
well  taken  one,  the  attorney  general  has  to  have  a. firm  foot  in 
this,  but  not  necessarily  in  the  day-to-day  management  of  what 
collection  is  done,  but  certainly  has  to  set  up  and  we've  all  got 
—to  be  satisfied  that  the  constitutional  protections  are  there 
when  the  collection  is  done,  if  I  make  that  point. 

The  communication,  the  last  point  you  made  was  how  do  we, 
how  does  this  deal  with  the  question  of  communication  across  the 
intelligence  --  across  the  great  intelligence/law  enforcement 
divide.  You  know,  again  while  we've  made  progress  in  that  since 
9/11  with  a  club  over  their  heads,  the  level  of  non¬ 
communications  within  the  existing  FBI  across  criminal  and 
intelligence,  national  security  sides  is  unbelievable  at  times. 

I  mean,— literally  I  was  present  when  the  person  responsible  for 
doing  Russian  organized  crime  met  the  person  in  the  Bureau 
responsible  for  the  national  security  side  of  pursing  the 
Russians,  and  I  knew  them  both  --  you  know,  what's  this  all 
about . 

So  it's  not  that  there  is  this  great  free  flow  of 
information  across  the  internal  workings  of  the  Bureau  as  it 
exists  now,  that's  a  fallacy.  It  should  be,  I  mean,  the  Bureau 
ought  to  be  built  on  all  the  information  that's  appropriately 
available  where  it  needs  to  be,  but  it  doesn't  work  there  now. 

.So  I  guess  that'd  be  my  third  point  is  that  it's  the  ability  to 
build  this  commxinication  across  law  enforcement  intelligence. 

The  intelligence  commxmity  would  welcome  and  work  with  an 
organization  like  this  embedded  in  the  FBI  that  was  clearly  doing  ' 
collection  work,  because  then  it's  easy  to  say,  here's  the 
problem,  it's  al  Qaeda,  I'm  going  to  do  Paris  and  something  else 
and  you're  going  to  do,  you  know,  and  that'll  work.  And  when 
we've  done  that  between  the  two,  you  know,  it's  a  winner,  and 
when  we  haven't  you  get  what  we  got. 

MR.  GORTON:  One  brief  question,  Mr.  Barr,  do  you  buy  into 

the  MacGaffin  formula? 

MR.  BARR:  Not  completely,  I  do  think  ultimately  this  will 
evolve  into  two  directorates  within  the  FBI.  I  think  it's  a  far 
different  situation  than  having  a  separate  agency,  because  I 
don't  think  Mr.  MacGaffin  expected  these  two  entities  to  be 
hermetically  sealed.  They  would  be  interacting  and  coordinating 
in  the  field,  in  the  field  offices  all  the  way  up  the  chain.  One 
thing  to  remember  is,  again,  collection  in  the  United  States 
relies  on  law  enforcement  assets. 


115 


You  know,  during  the  first  Gulf  War  when  I  was  responsible 
for  American  counterterrorism,  a  lot  of  it  boiled  down  to 
tracking  people,  figuring  out  where  people  were  in  the  United 
States  or  where  they  were  going.  And  that  required  a  lot  of 
stake  outs,  it  requii'ed  a  lot  of  traffic  stops,  it  requires,  you 
know,  going  into  stores  to  find  out  where  certain  apparel  was 
bought.  It  requires  going  into  hotels  to  check  records  in  an 
entire  city.  Very  intensive,  requires  feet  on  the  street,  law 
enforcement  people. 

An  MI5  type  agency,  I  don't  care  how  many  agents  you  put  in 
it,  it's  not  going  to  --  you  know,  you're  going  to  have  to  have, 
you  know,  20,  30,  40,000  agents  running  around  the  United  States 
if  they're  specialized  and  dedicated,  or  it's  going  to  have  to  be 
integrated  with  law  enforcement  assents  in  the  United  States.  The 
FBI  today  has  those  assets,  it  is  integrated  with  state  and  local 
law  enforcement,  650,000  police,  and  they  do  a  lot  of  the  work 
necessary  to  track  'down  terrorists . 

In  sharing  information,  any  division  even  a  division  within 
an  agency  will  create  sharing  problems.  It  happens  at  the  much 
ballyhooed  CIA,  but  in  fact  if  it's  in  the  same  agency,  the  risks 
are  lower,  you  usually  get  more  sharing  of  information.  The 
coordination  with  the  CIA  is  something  that  happened,  the  FBI  is 
part  of  the  intelligence  community  and  that  coordination  has  to 
occur.  And  in  that  case,  it's  with,  you  know,  entities  outside 
the  Department  of  Justice.  But  I  don't  think  we  should  compound 
the  problem  by  creating  another  fissure,  this  artificial 
distinction  between  law  enforcement  and  intelligence  --  — 

MR.  GORTON:  What  part  of  MacGaf fin's  r^ommendations  do 

you  disagree  with? 

MR.  BARR:  Well,  I'm  not  sure  I  would  be  so  prescriptive. 

In  other  words,  from  my  experience  institutions  will  evolve  over 
time  and  develop  appropriate  cultures.  For  example,  take  the 
CIA.  When  I  was  first  there,  there  was,  you  know,  some 
distinctive  culture  between  the  DDO,  the  Directorate  for 
Operations  and  the  DDI.  And  yet,  you  know,  most  of  the  career 
intelligence  people  in  through  the  CT  program,  they  got  the 
training  of  the  covert  people  even  though  they  might  ultimately 
end  up  over  in  the  DDI .  That ' s  not  to  say  there  were  other  ways 
for  people  to  come  in. 

So  I  think,  you  know,  there  will  be  some  things  where  you 
may  want  some  overarching  program  where  you  get  some  basic  law 
enforcement  orientation  for  people,  but  I  think  eventually  you 
will  end  up  with  two  directorates.  But  I  don't  think  we  should 
necessarily  make,  them  hermetically  sealed  against  each  other, 
some  cross  fertilization  is  a  good  thing. 

MR.  GORTON:  Thank  you. 

MR.  KEJW:  Last  question  from  Congressman  Roemer. 
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REP.  ROEMER:  I  want  to  begin  anyway  where  Dr,  Hamre 

started  his  remarks  and  that  was  thanking  the  panel  here.  We 
want  to  thank  you  for  your  advice  and  your  counsel  here  this 
afternoon,  but  more  importantly,  Mr.  Barr,  for  your  service  to  an 
administration  a  few  years  ago,  doing  a  very  good  job.  Dr. 

Hamre,  another  administration  doing  an  excellent  job  as  well. 

Mr.  MacGaffin,  30  years  in  the  CIA  serving  your  country. 

I’d  like  to  shift  a  bit  here  from  the  FBI  to  what  Mr.  Barr 
referred  to  as  the  much  ballyhooed  CIA.  Given  your  service  there 
for  30  years  as  an  officer  and  a  deputy  director  of  Operations, 
you  have  quoted  Thomas  Powers  a  couple  of  times,  and  he  has 
written  a  very  interesting  book  of  essays  on  the  CIA,  and  in  one 
of  them,  Mr.  MacGaffin,  he  talks  about  a  very  difficult  endeavor 
to  undertake  in  any  organization,  and  that  is  doing  an  internal 
assessment  of  when  you  make  mistakes. 

And  he  interviews  somebody  at  the  end  of  his  essay  on  the 
9/11  failure,  and  he's  talking  to  somebody  with  vast  experience 
at  the  CIA  that  really  finds  it  difficult  to  go  through  this 
internal  assessment  of  where  the  CIA  has  made  mistakes,  and  that 
it  may  be  too  bloody,  it  may  be  too  difficult,  we  may  not  be  able 
to  do  this,  but  we  cannot  fail  to  do  this,  we  must  v.ndertake  this 
assessment  and  this  damage  plan,  and  how  we  go  forward  with  some 
vision  in  the  future. 

I'd  like  to  press  you  very  hard,  because  we  get  many  of  our 
most  candid  comments  from  people  after  they've  left  government 
service,  and  ask  you  in  your  remarks  you're  pretty  explicit  about 
the  magnitude  of  the  failure  of  9/11.  You  say,  and  I  quote,  "The 
magnitude  of  my  failure,  the  colleagues  at  the  FBI,  the  CIA,  the 
DOD,  to  fully  implement  those  systemic  changes  to  our  national 
—  security  structure  writ  large  that  could  have  prevented  this 
attack . "  Unquote . 

I  just  want  to  be  specific  in  what  do  we  need  to  recommend 
at  the  end  of  the  day  to  see  that  these  great  talented  people  at 
the  CIA  that  have  done  a  wonderful  job  over  50  years  in  so  many 
ways  but  may  have  been  slow  to  get  onto  this  new  target  of  al 
Qaeda,  what  do  we  need  to  do  specifically  there  at  the  CIA  as  an 
institution  to  see  these  changes  made?  What  two  recommendations 
would  you  make  to  us? 

MR.  MacGAFFIN:  Unfair  at  the  end  of  a  long,  tired  day,  but 
as  you  will  note  in  my  statement,  I  made  very  clear  that  while 
the  issue  here  was  domestic  intelligence  collection  and  we  were 
going  to  spend  a  lot  of  time  talking  about  the  problems  of  that, 
that  there  are  extraordinarily  important  issues  that  have  to  be 
addressed  for  the  foreign  side,  for  CIA  and  NSA  particularly.  In 
very  short  hand  on  the  NSA  side,  getting  out  behind  the 
technology  curve,  they're  so  far  behind  they  can't  get  in  front 
of  it.  For  the  CIA,  I  think  it's  getting  back  to  the  same 
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criticism  I  make  of  the  FBI,  getting  back  to  real  focused 
penetration  operations  against  the  most  difficult  targets. 

It's  really  hard  work,  and  unlike  --  I  happen  to  live  in 
places  that  now  make  you  say,  hmm,  like  Beirut  or  Baghdad  or 
Riyadh.  But  when  I  lived  in  Beirut,  you  know,  it  was  terrible, 
my  sail  boat  sunk  one  day,  but  other  than  that  it  wasn't  too  bad. 
The  places  where  you  have  to  do  this  work  now  are  terrible,  and 
so  getting  people  who  are  willing  to  do  this  work  in  those  places 
and  take  the  risks,  everyone  as  we  have  to  do,  get  behind  the  FBI 
to  make  it  do  what  it's  got  to  do  and  let  them  know  we  support 
it,  we've  got  to  do  the  same  thing  too  for  the  CIA. 

And  the  kinds  of  things  the  between  General  Barr  and  Dr. 
Hamre  talked  about  were  people  in  the  FBI  say,  yeah,  go  do  that 
and  get  yourself  in  trouble,  you  get  held  out  to  twist  in  the 
wind.  The  same  thing  is  true  for  operatives  in  the  CIA.  We've 
got  to  let  them  know  that  we  support  and  encourage  that,  and  that 
still  hasn't  happened.  _ 

REP.  ROEMER:  But  be  more  specific,  I'm  not  letting  you  off 

the  hook  with  that.  We've  heard  that  over  and  over  and^over, 
that  we  need  better  human  resources  and  better  penetration  in 
terrorist  targets  and  better  language  skills  and  analytical 
capabilities  and  better  strategic  analysis  of  the  information 
that  comes  in.  How  do  we  do  that?  We've  been  talking  about 
these  kinds  of  things  in  the.  intelligence  community  for  several 
years  now  and  some  of  these  things  have  just  not  been  done.  How 
do  we  focus  on  those  two  or  three  things  and  how  do  we  implement 
and  achieve  those? 

MR.  MacGAFFIN:  Okay,  and  I  didn't  sign  up  for  all  of  those, 
although  we  could  do  better  on  all  of  them,  I  focused  directly 
and  specifically  on  human  source  and  technical  --  human  enhanced 
technical  penetrations  of  those  hard  targets.  And  how  do  we  do 
that?  We  do  it  through  the  recruitment  of  people  who  can  --  who 
can  understand  and  reach  into  the  Islamic  communities  and  can 
deal  in  those  languages.  But  it's  got  to  be  the  constant  focus 
of  the  oversight  committees,  of  the  Administration,  of  how  are  we 
doing? 

I  mean,  we're  really  good  now,  I  understand,  you  know,  from 
everyone's  favorite  source  Bob  Woodward,  that  the  President  has  a 
thing  in  his  desk  drawer,  that  he  pulls  out  and  when  Mr.  Tenet 
goes  down^they  sort  of  cross  off,  you  know,  how  many  bad  guys 
have  you  got  that  are  still  at  large?  Let's  turn  it  around,  and 
even  though  this  is  a  terribly  sensitive  issue,  and  keep 
everybody's  nose  to  the  grind  of  how  many  sensitive  penetrations 
have  the  FBI  and  the  CIA  and  the  NSA  together  working  jointly 
given  us  in  all  these  places  because  it's  the  only  defense 
against  the  terrorists  and  the  other  organizations  to  do  us  harm. 
You're  not  going  to  do  it  with  satellites,  you're  nots-going  to  do 
it  any  other  way.  And  until  we  keep  --  that's  the  only  payoff. 
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is  count  them.  Just  as  you  count  them  when  we  take  them  out, 
let's  count  them  when  we  bring  them  on  board. 

REP.  ROEMER:  Thank  you,  Mr.  Chairman,  thank  you  again. 

MR.  KEAN:  Thank  you  very,  very  much.  I  want  to  thank  you 

all.  This  has  been  a  very  interesting  and  a  very  valuable  panel. 
I  want  to  thank  all  the  witnesses  today  for  their  time,  we're 
greatly  appreciative  of  the  insights  we've  gotten.  And  while 
we've  heard  a  diversity  of  opinions  on  each  panel,  we  have  also  I 
think  discerned  some  very  interesting  themes.  First  of  all,  the 
choice  of  security  or  liberty  is  false.  Such  thinking  invites 
the  pendulum  swings  of  the  past,  going  too  far  one  direction  then 
going  back  too  far  the  other. 

Instead  we  need  creative  thinking  about  how  to  live  in  a 
more  dangerous  world,  how  to  make  security  and  liberty  into 
partners,  not  rivals,  that  creative  thinking  is  in  very  short 
supply.  But  we  heard  witnesses  today  who  helped  us  approach  this 
challenge  and  do  it  constructively.  In  intelligence  gathering  we 
need  guidelines  that  tell  people  what  they  can  do,  yet  other  ways 
to  hold  them  accountable  when  there  are  abuses,  that  the  wall 
between  intelligence  and  law  enforcement  in  place  prior  to  9/11 
may  have  faithfully  impeded  investigation  of  the  future 
hijackers . 

And  if  the  United  States  is  to  prevent  terrorist  acts  before 
they  occur,  sharing  information  between  law  enforcement  and 
intelligence  is  vital.  We  heard  that  the  PATRIOT  Act,  debate 
swirls  around  symbols  as  much  as  substance.  -But  the  Commission 
must  think  about  what  Congress  should  do  when  the  key  provisions 
of  that  act  expire  at  the  end  of  2005.  We  heard  that  preventive 
detention  of  terrorists  may  be  necessary,  but  witnesses  thought 
that  we  do  not  yet  have  the  institutions  or  rules  in  place  that 
will  make  such  measures  sustainable  in  the  long  haul  in  our 
democracy.  As  one  witness  put  it,  changing  the  rules  is  better 
than  having  no  rules  at  all. 

We  heard  testimony  about  the  importance  of  a  clear  framework 
for  immigration  law  decisions  and  designations  of  enemy 
combatants.  Such  a  framework  simply  doesn't  exist  today  our 
witnesses  testified.  We  heard  testimony  about  the  importance  of 
consistent  enforcement  of  the  law,  both  for  those  who  we  welcome 
to  our  country  and  those  we  do  not .  We  heard  about  the 
importance  about  working  with  the  Muslim  and  Arab  American 
community  as  a  critical  part  of  our  antiterrorism  work.  We  heard 
testimony  that  we  should  not  appeal  to  foreign  models  for 
addressing  security  issues,  but  we  need  a  model  for  domestic 
intelligence  consistent  with  American  values  and  our  own  system 
of  government. 

We  heard  a  very  good  airing  of  views  about  the  future  of  the 
FBI  and  the  critical--question  that  came  out  is^this:  Does  the 
combination  of  law  enforcement  and  intelligence  compromise 
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devotion  to  the  intelligence  mission?  Or  is  that  combination 
instead  essential  for  the  integration  of  collection  and  action  in 
the  field  operating  within  the  law?  This  is  all  very  Important 
to  our  mission.  We  need  a  strong,  informed  public  debate  about 
the  U.S.  government's  new  powers  in  fighting  this  war  on 
terrorism.  And  I  certainly  hope,  and  we  all  do,  that  the 
Commission's  hearing  today  contributed  to  that  debate.  Thank  you 
all,  very,  very  much. 


End. 
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GOSS: 

Good  morning,  ladies  and  gentlemen.  I'd  ask  that  the  committee  come  to  order.  I  know  that 
there  are  some  who  feel  that  this  is  an  attempt  by  the  Intelligence  Committee  to  have  a 
secret  meeting  in  the  middle  of  the  night  by  standards  that  we  seem  to  operate  on  the  Hill 
sometimes,  but  nevertheless,  I  will  tell  you  that  we  do  get  up  early  and  do  our  work.  We're 
just  not  always  seen  in  such  an  organized  fashion. 

We  welcome  to  the  third  in  our  series  of  hearings  held  by  the  Permanent  Select  Committee 
on  Intelligence,  examining  the  significant  issues  presented  by  the  intersection  of  national 
security,  intelligence  collection  and  the  protection  of  our  individual  liberties. 

In  April  of  this  year,  the  committee  held  an  open  hearing  to  discuss  some  of  these  issues  and 
that  hearing  focused  primarily  on  the  terrorist  information  awareness  project,  other  data 
fusion  and  data  mining  development  projects,  biometric  databases,  linked  network 
databases  and  the  sharing  of  intelligence  information  among  and  between  intelligence  and 
law  enforcement  organizations,  all  of  which  are  very  difficult  subjects. 

In  July,  the  committee  held  a  closed  hearing  to  discuss  operational  considerations  faced  by 
the  intelligence  community  during  the  course  of  its  intelligence  and  intelligence  related 
activities,  both  abroad  and  domestically.  Today,  we  will  be  discussing  the  constitutional  and 
public  policy  considerations  attendant  to  the  fundamental  power  and  responsibility  of  the 
federal  government  granted  by  the  Constitution  of  the  United  States  to  protect  the  nation, 
defend  our  freedoms  and  secure  the  blessings  of  liberty  for  ourselves  and  our  posterity. 
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As  noted  in  our  first  hearing  on  this  topic,  this  endeavor  takes  note  of  the  inherent  tension 
manifest  in  these  elemental  obligations  of  the  federal  government.  The  committee  is  of  the 
view  that  a  meaningful  and  lasting  equal  (inaudible)  can  be  and  indeed  must  be  achieved  if 
we  are  to  succeed  in  fulfilling  our  mandate  under  the  Constitution. 

Before  we  can  determine  what  must  be  done,  we  must  define  for  ourselves  what  it  is  that  the 
Constitution  permits,  what  it  requires,  what  it  forbids  and  how  it  applies  in  the  context  of 
asymmetrical  attacks  by  terrorist  organizations. 

Congress  must  determine,  guided  by  the  opinions  of  the  Supreme  Court,  where  the 
constitutional  threshold  is  for  government  action.  Then  it  would  seem  that  Congress  must 
decide  if  more  protections  as  a  policy  matter  must  be  added  to  the  floor  established  by  the 
Constitution.  When  it  acts.  Congress  must  be  aware  that  enhancements  to  the 
Constitution's  requirements  through  legislation  may  have  the  effect  of  restricting  the  federal 
government's  capacity  to  find  and  disrupt  future  terrorist  attacks  all  in  the  noble  name  of 
noble  liberty. 

A  couple  of  examples  might  be  used  for  the  purposes  of  this  discussion.  In  the  aftermath  of 
the  Church  and  Pike  committees'  reviews  of  the  intelligence  community's  activities  during 
the  Carter  administration.  Congress  in  the  late  1970s  imposed  upon  the  president  through 
the  Foreign  Intelligence  Surveillance  Act  —  FISA,  we  call  it,  a  process  by  which  the  federal 
government  must  plead  certain  facts  and  obtain  an  order  from  a  specially  designated  judge 
before  it  is  permitted  to  engage  in  intelligence  collection  activities  in  the  United  States. 

They've  all  come  to  accept  FISA  as  a  useful  tool  in  our  domestic  intelligence  collection 
efforts  as  they  have  involved  counterintelligence,  counterespionage  and  counterterrorism 
activities  of  the  federal  government. 

The  questions  remain,  however,  is  FISA  constitutionally  required,  or  if  not  constitutionally 
required,  then  is  it  a  restriction  on  the  president's  authority  that  Congress  imposed  for 
sound  public  policy  reasons. 
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If  it  is  the  former,  then  we  must  be  extra  careful  in  our  approach  to  amendments  to  FISA,  of 
course.  If,  however,  it  is  the  latter,  then  Congress  must  be  prepared  to  reconsider  these 
restrictions  in  light  of  the  public  policy  arguments  made  in  the  late  1970s  and  informed  by 
the  fact  that  this  nation  continues  under  a  threat  of  violence  on  a  daily  basis  from  terrorist 
organizations  intent  on  destroying  us,  our  friends,  the  government  and  our  cherished  way  of 
life  or  any  or  all  of  the  above. 

Additionally,  Section  103(d)(1)  of  the  National  Security  Act  of  1947  as  amended  prohibits 
the  Central  Intelligence  Agency  from  having  and  I  quote,  "a  police  subpoena  or  law 
enforcement  powers  or  internal  security  functions,"  unquote. 

After  September  11,  a  number  of  people  have  asked  the  reasonable  question  of  whether  all 
of  these  restrictions  continue  to  make  sense.  Others  ask  if  those  terrorist  attacks  established 
a  new  paradigm  for  the  conduct  of  our  law  enforcement  community,  why  too  should  they 
not  create  a  new  environment  for  our  intelligence  community. 

It  strikes  me  also  that  in  the  post-9/11  public  debate  on  intelligence  gathering,  many  voices 
seem  to  be  reading  from  talking  points  drafted  in  the  mid- 70 's,  with  little  regard  for  the 
reality  of  how  the  security  environment  has  actually  changed.  Does  the  very  fact  of 
September  11  not  convince  us  that  a  significant  and  serious  change  in  the  way  we  undertake 
this  task  is  required? 

What  I  would  like  to  know  from  the  distinguished  panel  before  us  and  indeed  it  is  and  we 
thank  you  for  getting  up  early  and  joining  us  at  this  time  to  help  educate  us  on  these  matters 
“  what  I  would  like  to  know  is  whether  this  reaction  on  the  activities  of  the  CIA,  in  particular 
and  as  it  is  applied  to  all  of  our  national  intelligence  community  elements  in  general,  is 
constitutionally  based  or  is  it  a  public  policy  bifurcation  in  the  duties  of  the  federal 
government. 

If  it  is  not  constitutionally  required,  what  I  would  like  to  discuss  is  whether  in  the  aftermath 
of  September  1 1  and  in  the  context  of  the  global  war  on  terrorism,  this  public  policy 
determination  of  the  late  1940s  still  makes  sense  —  is  this  a  statutory  restriction  that  should 
be  shelved  in  order  to  enhance  our  own  national  and  homeland  security. 
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Associated  with  these  questions  is  the  one  big  question  relating  to  which  government 
agency  should  be  assigned  responsibility  for  collecting  domestic  intelligence.  Many 
viewpoints  have  been  offered  about  which  agency,  but  there  has  not  been  any  real 
discussion  of  the  need  for  or  the  utility  of  the  creation  of  an  American  version  of  the  British 
MIS,  notwithstanding  a  lot  of  commentary  about  it. 

GOSS: 

Do  we  need  such  an  organization?  Can  it  be  established  within  the  construct  of  our 
Constitution?  Would  we  need  a  constitutional  amendment  to  provide  the  federal 
government  the  authority  to  engage  in  domestic  intelligence  collection? 

If  not  to  be  the  FBI  that  does  this  work  under  its  current  authorities  as  we  know  them, 
should  we  turn  this  responsibility  over  to  one  of  the  other  intelligence  community 
organizations  that  has  a  record  of  success  in  the  collection  of  intelligence  overseas.  Or  is  the 
Department  of  Homeland  Security  the  more  appropriate  entity  to  house  this  domestic 
intelligence  collection  organization.  Or  is  there  another  answer  beyond  those?  If  so,  what 
additional  authorities  would  the  secretary  of  the  Department  of,  say.  Homeland  Security 
need,  if  any? 

These  questions  really  only  scratch  the  surface  of  the  national  debate  that  must  be  joined  on 
this  issue.  Additionally,  we  must  be  ever  mindful,  particularly  if  the  Constitution  permits 
the  president  to  engage  in  this  activity,  that  any  new  legislation  on  this  subject  will  likely 
have  the  effect  of  restricting  the  president's  organic  authority  under  Article  Two  of  the 
Constitution. 

In  that  vein,  there  seems  to  have  developed  an  almost  breathless  attitude  with  respect  to 
particular  provisions  contained  in  the  USA  Patriot  Act,  which,  as  we  know  was  enacted 
shortly  after  the  murderous  attacks  upon  our  neighbors,  ourselves  and  the  nation  on 
September  11,  2001. 

The  Patriot  Act,  which  passed  this  House  on  a  vote  of  3  5  7  to  66  for  some  reason  has  now 
become  something  to  be  despised,  at  least  among  some.  We  on  this  committee,  however. 
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hear  routinely  about  the  utility  of  the  Patriot  Act  to  our  continuing  efforts  to  deter  and 
disrupt  terrorist  acts  being  planned  against  Americans  and  American  interests. 

I  would  expect  that  some  of  today's  hearing  might  either  extol  or  decry  particular  provisions 
or  the  entirety  of  the  Patriot  Act  and  I  look  forward  to  that  discussion,  because  indeed,  it's 
going  to  be  continuing  before  Congress. 

What  I  am  most  curious  about,  however,  is  how  did  the  Patriot  Act,  in  just  two  short  years, 
become  shorthand  in  some  circles  for  an  overreaching  federal  government.  Is  the  Patriot 
Act  an  egregious  affront  to  our  constitutionally  protected  freedoms,  or  is  it  an  expression 
and  an  embodiment  of  Congress'  ability  to  fashion  legislation  that  meets  the  needs  of  our 
national  and  homeland  security  while  also  protecting  the  very  freedoms  that  are  under 
attack  by  our  terrorist  foes. 

As  I  said  in  April,  serious  minds  must  engage  in  this  debate.  Before  the  committee  today  we 
have  such  a  panel  and  we  are  grateful  to  them  for  sharing  their  time  and  expertise  with  us.  I 
look  forward  to  their  presentations  and  their  thoughtful  commentary  and  indeed.  I've  read 
most  of  it  and  find  it  fascinating. 

Before  I  introduce  our  witnesses,  however,  I  would  like  to  point  out  the  timeliness  of  this 
general  topic.  Even  this  morning  I  was  seized  by  the  news  as  I  woke  up  about  Colonel  West, 
apparently  a  member  of  the  Army,  who  is  involved  in  what  I  would  call  dealing  with  the 
enemy  on  a  firsthand  basis  and  is  confronted  with  the  kinds  of  problems  of  how  do  you  deal 
with  the  threats  we  have  today  which  hardly  fit  the  definition  of  conventional  warfare. 

I  realize  that  doesn't  come  into  the  direct  debate  that  we  have  in  most  likelihood,  but  it's 
exemplary  of  the  kinds  of  problems  that  we  are  asking  people  to  face  who  are  doing  the  very 
hard  work  of  defending  our  country  and  we  would  like  to  make  this  as  clear  as  possible  so 
people  who  are  doing  the  hard,  risky  work  are  not  put  necessarily  at  jeopardy  because  they 
don't  understand  the  rules  of  the  game,  which  indeed,  nobody  has  exactly  drawn  up  yet. 

Ms.  Harman,  I  am  pleased  to  recognize  you  at  this  time  for  any  comments  you  may  wish  to 
make. 
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HARMAN: 

Thank  you,  Mr.  Chairman.  I  am  pleased  that  seven  members  of  our  committee  so  far  are 
here  to  be  part  of  this  very  important  public  hearing.  As  you  are  well  aware,  last  week  you 
and  I  and  Senators  Roberts  and  Rockefeller  met  with  representatives  of  the  victims' 
families,  the  9/11  victims'  families. 

Their  plea  to  us  as  the  senior  members  of  the  two  intelligence  committees  was  to  hold  more 
public  hearings.  Their  point  was  that  they  assume  we  are  doing  some  good  things,  but  they 
don't  know  what  they  are  and  to  the  extent  that  the  rules  on  classification  permit  us  to  talk 
about  them,  they  would  like  to  hear  about  them. 

Lo  and  behold,  a  few  days  later,  here  we  are  in  a  third  hearing  on  the  subject  of  civil  liberties 
and  I  think  it  is  a  very  timely  topic.  I  think  your  remarks  were  important  and  this  brilliant 
panel  before  us,  many  of  whom  are  good  friends,  will,  I  know,  enlighten  us. 

On  the  one  year  anniversary  of  the  attacks  of  September  11,  2001,  The  New  York  Times 
editorial  board  commented,  quote,  "What  we  suffered  on  that  day  will  be  an  important  part 
of  the  story  of  this  country,  but  in  the  long  run,  it  will  not  be  as  important  a  part  of  the  story 
as  what  we  choose  to  do  in  response  to  what  we  suffered." 

September  11  prompted  an  emergency  response  to  protecting  the  homeland  against 
terrorism.  In  this  first  part  of  the  story,  we  have  been  in  a  state  of  crisis;  a  period  in  which  we 
have  taken  some  dramatic  affects  to  make  the  homeland  more  secure. 

Two  years  later,  we're  a  lot  smarter.  We  are  smarter  about  the  nature  of  the  threats.  We  are 
smarter  about  the  tools  needed  to  combat  those  threats  and  we  are  smarter  about  the  effects 
our  efforts  have  on  our  freedoms  and  our  values. 

Now  is  the  time,  in  my  view,  to  write  the  second  part  of  this  story  about  our  response  to  what 
we  suffered  on  9/1 1.  We  must  shift  from  emergency  measures  to  a  more  enduring 
approach,  an  approach  that  is  more  sustainable  and  more  strategic. 

A  key  part  of  this  strategic  planning  is  to  reexamine  the  issue  of  how  well  we  protect  our 
freedoms  while  securing  the  nation.  After  all,  the  war  on  terror  is  a  war  to  protect  freedom. 
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The  terrorists  seek  to  destroy  lives  and  our  way  of  life.  We  must  deny  them  both  objectives. 

Today's  hearing,  as  I  mentioned,  is  the  committee's  third  in  a  series  on  the  civil  liberties  and 
intelligence  implications  of  our  fight  against  terrorism.  In  our  first  public  hearing  on  these 
issues  last  April,  we  explored  the  impact  of  new  tools  like  data  fusion  and  data  mining.  At 
the  time,  the  Total  Information  Awareness  project  of  DARPA  aroused  alarm  because  of  its 
director  and  it's  (inaudible). 

I  had  grave  concerns  with  that  program's  leadership,  but  I  was  even  more  astonished  that 
the  administration  allowed  such  efforts  to  develop  in  a  policy  vacuum,  without  a  policy 
framework  to  guide  the  technology  and  reassure  the  American  people  and  Congress  that 
this  was  well  thought  out. 

I  do  believe  that  data  mining  is  a  question  of  how,  not  if  responsible,  respected  groups  like 
the  Markle  Foundation  Task  Force  on  National  Security  in  the  Information  Age,  and  the 
Center  for  Democracy  and  Technology,  along  with  scholars  at  the  Brookings  Institution  and 
the  Heritage  Foundation,  all  have  concluded  that  data  mining  tools  can  be  enormously 
beneficial  for  our  national  security  and  that  these  operations  can  be  done  in  a  way  that 
preserves  privacy  and  civil  liberties.  You'll  hear  more  today  from  some  of  the  witnesses 
about  this. 

However,  I  do  not  believe  the  president  has  yet  adequately  developed  a  proper  policy 
framework  for  data  mining.  There  has  been  a  lack  of  leadership  and  a  lack  of  sensitivity  on 
the  issue.  The  emergency  approach  must  give  way  to  a  thoughtful,  reasoned,  more  enduring 
approach. 

Our  debate  on  this  issue  of  data  mining  will  continue  today.  Let  me  mention  three  other 
questions  that  we  must  further  address  as  well.  First,  are  we  developing  the  best  approaches 
for  performing  domestic  intelligence  collection?  You  asked  a  similar  question,  Mr. 
Chairman,  or  is  the  new  organization  and  a  set  of  legal  authorities  necessary? 

Second,  and  you  asked  this  as  well.  How  well  is  the  Patriot  Act  working?  Congress  must  fully 
appreciate  concerns  about  the  implementation  of  the  Patriot  Act,  in  my  view,  before  we 
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consider  legislative  proposals  to  expand  authorities  further.  I  think  that  Patriot  One  may 
need  revisions.  Let's  make  them  to  make  it  work  better  and  then  if  we  need  Patriot  Two,  let's 
go  there  later. 

Finally,  do  we  need  more  emphasis  on  thinking  about  civil  liberties  and  security  not  as 
either/or,  not  as  an  either/or  choice,  but  as  mutually  reinforcing  values?  Fortunately,  there 
is  a  lot  of  good  thinking  on  these  issues  and  as  I  mentioned,  we  have  the  great  thinkers 
before  us. 

Phillip  Heymann  a  good  friend,  who  now  teaches  at  what  you  call  "fair  Harvard",  has 
written  a  very  interesting  book  recently  called  "Terrorism,  Freedom  and  Security",  which 
addresses  a  number  of  these  questions.  In  fact,  I  have  kind  of  plagiarized  from  his  book.  He 
asks  whether  we  should  be  in  a  perpetual  war  on  terror  or  whether  we  might  redefine  that 
term  to  be  narrower  and  move  on  to  a  more  sustained  approach. 

At  any  rate,  I  thank  him  and  other  witnesses,  including  Jeff  Smith  and  Judy  (ph)  Miller,  both 
of  whom  are  extremely  experienced,  for  being  here. 

In  closing,  let  me  say  that  these  are  hard  issues  and  hard  challenges  and  we  will  only  find  the 
answers  through  our  collective  wisdom.  Our  democracy  thrives  on  a  marketplace  of  ideas 
and  I  am  very  pleased  that  we  can  contribute  to  that  marketplace  through  these  discussions 
in  a  public  hearing  today. 

In  our  fight  against  terrorism,  we  need  to  choose  an  intelligence  strategy  for  securing 
America  that  reflects  the  historic  strengths  of  our  nation.  As  Thomas  Jefferson  advised  in  his 
first  inaugural  address,  "The  essential  principles  of  our  government  form  the  bright 
constellation  which  has  gone  before  us  and  guided  our  steps  through  an  age  of  revolution 
and  information.  Should  we  wander  from  them  in  moments  of  error  or  of  alarm,  let  us 
hasten  to  retrace  our  steps  and  to  regain  the  road  which  alone  leads  to  peace,  liberty  and 
safety". 

Now  is  the  time  to  reevaluate  central  tenants  in  the  counterterrorism  campaign  to  date  and 
to  determine  what  needs  to  change  to  replace  the  state  of  emergency  of  the  past  two  years 
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with  a  better,  more  effective,  more  enduring  approach. 

Thank  you,  Mr.  Chairman. 

GOSS: 

Thank  you,  Ms.  Harman.  I  would  like  to  thank  all  the  members  who  are  here.  This  is  an 
excellent  showing  for  this  time  of  day  and  I  appreciate  the  other  demands  that  are  on  us  with 
the  other  legislation. 

All  of  the  witnesses,  as  you  will  see  from  your  information  packets,  are  former  government 
officials  and  offer  substantial  expertise  to  the  discussion  today  and  I  want  to  thank  them 
again  for  making  this  time  with  us. 

I've  been  advised  that  the  order  of  presentation  would  be  as  follows:  the  Honorable  William 
P.  Barr,  followed  by  the  Honorable  Phillip  Heymann,  followed  by  the  Honorable  Judith  A. 
Miller,  followed  by  the  Honorable  Paul  Schott  Stevens,  followed  by  the  Honorable  Jeffrey 
Smith,  followed  by  the  Honorable  John  Yoo. 

I  give  you  that  information  for  your  advice  and  at  this  time,  I  recognize  the  Honorable 
William  P.  Barr,  the  executive  vice  president,  general  counsel  of  Verizon  Communications 
and  the  former  attorney  general  of  the  United  States.  General  Barr,  good  morning. 

BARR: 

Thank  you,  Mr.  Chairman,  Ranking  Member  Harmon,  Members  of  the  Committee.  I  tried 
to  address  the  questions  you  raised  in  your  opening  statements  in  my  prepared  remarks  and 
I'll  just  right  now  in  my  oral  statement  try  to  make  a  few  quick  points. 

First,  I  think  a  lot  of  the  confusion  in  this  area  arises  from  the  failure  to  distinguish  between 
two  distinct  realms  under  our  Constitution.  First  I  would  call  the  internal  law  enforcement 
or  disciplinary  realm  of  government  which  is  we  as  a  body  politic  have  set  rules  to  govern 
the  members  of  our  political  community  and  we've  reached  agreements  as  to  how  we're 
going  to  enforce  those  rules.  If  there  is  transgression,  we  have  procedures  and  process 
whereby  we  discipline  people. 
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That's  what  law  enforcement  is  and  in  that  realm,  we've  created  a  lot  of  rights  for  people.  In 
fact,  the  presumption  is  really  against  the  government.  That's  very  distinct  from  the  realm 
we're  talking  about  today,  which  is  the  national  security  realm  and  that  is  where  we're  not 
talking  about  disciplining  an  errant  member  of  our  body  politic.  We're  talking  about  a 
foreign  organized  force,  a  nation  or  a  group  that  is  engaged  in  armed  conflict  against  our 
society,  that  is  an  external  attack  on  the  United  States. 

And  that  is  an  entirely  different  realm  and  that  is  the  national  defense  and  when  armed 
conflict  breaks  out,  that  is  war.  The  powers  of  the  government  and  the  function  of  the 
government  is  performing  are  very  different.  We're  not  disciplining  anyone.  We're  trying  to 
destroy  them.  We're  trying  to  win  and  in  that  context,  the  Constitution  doesn't  give  rights  to 
people  who  are  attacking  us  at  all.  They  have  no  rights  under  the  Constitution. 

The  Constitution  is  only  concerned  with  the  efficient  and  ultimately  effective  prosecution  of 
war  against  that  group.  Now,  I  think  most  of  the  present  shortcomings  and  difficulties  in  our 
institutions  that  people  harp  on  these  days  are  frankly  the  product  of  the  reforms  that 
occurred  during  the  '70s  and  '80s,  because  I  think  the  basic  premise  there  was  that  there 
was  a  lot  of  skepticism  about  the  notion  of  inherent  executive  authority  or  of  the  need  for 
broad  national  security  powers  and  in  an  effort  to  constrain  those  powers  and  to  subject 
them  to  the  procedures  and  the  processes  and  the  presumptions  that  exist  in  our  law 
enforcement  realm,  carry  them  over  and  impose  them  on  the  national  security  realm. 

And  frankly,  there  was  also  a  premise  that  just  about  every  problem  in  society,  including 
problems  of  terrorism  or  anything  else,  can  be  addressed  through  the  law  enforcement 
process,  through  judicial  methods,  through  setting  rules. 

We  embarked  on  passing  a  lot  of  laws  against  terrorism  during  this  period.  The  domestic 
security  function,  looking  at  the  FBI  was  once  before  this  era  was  considered  to  be  overly 
robust.  People  were  worried  about  gathering  of  information  and  setting  up  files  and  how 
much  does  the  FBI  know  about  groups  in  the  United  States.  People  didn't  want  that.  They 
wanted  --  you  don't  go  and  look  at  what  people  are  doing  unless  there  is  a  criminal  predicate. 
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unless  you  have  a  justifiable  law  enforcement  purpose,  you  shouldn't  be  out  spying  in  the 
United  States. 

As  an  institution,  of  course,  the  FBI  responded  to  those  pressures.  So  I  think  three  features 
of  our  approach  that  we  had  before  9/11  were  very  much  products  of  this  culture  and  of  the 
steps  taken  during  this  period.  A  heavy  reliance  on  law  enforcement  in  the  criminal  justice 
process,  strict  limits  and  suspicion  on  national  security  powers  and  functions  and  really,  the 
emergence  of  a  wall  of  separation  between  national  security  and  law  enforcement,  where 
you  could  not  share  or  use  information  back  and  forth. 

BARR: 

Now,  what  is  the  nature  of  terrorism?  Let's  not  put  too  fine  a  point  on  it.  It's  war.  It's  war.  It's 
an  organized  foreign  group  that  is  trying  to  come  into  the  United  States  and  kill  us.  And  not 
just  kill  our  armed  forces,  they  are  trying  to  kill  innocent  people,  men,  women  and  children 
and  wreak  as  much  damage  as  they  can. 

And  the  fact  that  it  is  conducted  surreptitiously  and  stealthily  doesn't  mean  it's  not  war.  It  is 
war.  It  complicates  the  problem  of  defense,  but  it  is  still  war. 

Now  my  concern  has  been  that  the  war  power,  the  ability  to  operate  in  the  national  security 
realm  inherently  requires  acting  on  imperfect  information,  acting  in  great  circumstances  of 
great  exigency  and  weighing,  sometimes,  the  lesser  of  two  evils  in  order  to  be  effective  and 
that  the  methods  of  the  law  enforcement  apparatus  in  our  system  are  simply  not  appropriate 
to  interpose  into  that  realm.  I  think  FISA  is  a  perfect  example  of  that. 

FISA,  for  example,  establishes  this  notion  of  probable  cause  to  believe  that  someone  is  a 
foreign  power  before  you  can  engage  in  electronic  surveillance  against  them.  The  probable 
cause  standard  is  a  standard  that  arose  within  the  criminal  justice  process,  but  the  ultimate 
standard  is  reasonableness.  And  one  of  the  things  that  has  to  go  on  to  reasonableness  is 
what  is  the  nature  of  the  harm,  you  know. 

It's  one  thing  to  look  for  a  marijuana  joint  in  the  back  of  a  car.  It's  another  to  be  looking  for  a 
nuclear  device  that  could  obliterate  a  city.  And  you  have  to  look  at  that  in  terms  of  what  is 
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the  reasonableness  of  the  government's  conduct. 

I  would  say  that  the  probably  cause  standard  and  the  law  that's  grown  up  around  it  is  fraught 
with  difficultly  when  you  apply  it  in  the  national  security  context.  The  Moussaoui  case  is  an 
example.  They  couldn't  get  into  his  computer  because  they  could  not  establish,  they  felt 
probable  cause  to  link  him  to  a  foreign  power.  And  all  the  apologists  are  trying  to  say,  "Oh 
yeah,  well,  they  could  have  had  this  theory  and  that  theory."  The  bottom  line  —  very 
problematic.  They  could  not  link  Moussaoui  to  a  foreign  power. 

Now  let  me  just  end  with  some  comments  about  what  I  call  the  "end  game".  We  hear  a  lot  of 
stuff  about  we  have  to  prevent  terrorism  in  the  United  States.  We  shouldn't  be  focused  on 
enforcement.  We  should  be  focusing  on  prevention.  Everyone  agrees  with  that  and  I  think 
the  FBI  has  reoriented  its  approach  in  that  regard. 

But  what  do  we  mean  by  prevention?  One  of  the  real  knotty  problems  in  this  area  and  the 
thing  that  everyone  tiptoes  around  is  what  do  you  do  when  you  find  them  in  the  United 
States?  You  find  a  cell.  You  find  a  group.  You  find  people  you  believe  are  terrorists.  What  is 
the  end  game? 

Now  at  some  point  you  apply  coercive  power  against  these  individuals.  You  seize  them.  You 
try  to  hold  them.  Now  I  think  that  we  can  use  national  security  powers  in  the  United  States.  I 
have  no  problem  with  the  Padilla  case.  I  don't  care  whether  they  are  a  citizen  or  not.  If  they 
are  an  enemy  combatant,  if  they  are  an  adherent  to  A1  Qaida  and  they  are  caught  in  the 
United  States,  they  are  subject  to  the  laws  of  war  and  they  can  be  detained  under  national 
security  powers  until  hostilities  end. 

But  I  doubt  very  much  that  we  as  a  country  want  to  see  the  over-  broad  use  of  that  power.  I 
think  generally  we're  going  to  want  to  see  more  use  of  —  we  are  going  to  want  to  reserve  the 
law  enforcement  option.  We  are  going  to  be  able  to  want  to  arrest  people  and  use  that 
option.  What  we  see  in  the  Moussaoui  prosecution  how  difficult,  how  truly  difficult  that  is 
and  how  the  process  can  turn  into  a  circus  when  you  are  trying  to  use  it  to  ultimately  justify 
detention  of  an  individual  within  the  United  States. 
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There  are  no  easy  answers  to  this,  but  as  long  as  we  want  to  keep  law  enforcement  as  one  of 
the  tools  we  can  use,  part  of  the  end  game  of  actually  intersecting  a  terrorist  and  preventing 
something  from  happening,  we 're  going  to  have  to  grab  them.  And  as  long  as  we  want  to  do 
that  under  law  enforcement  powers,  it  seems  to  me  that  it  has  to  be  inextricably  interwoven 
—  the  function  of  gathering  intelligence  and  carrying  out  national  security  activities  and  the 
law  enforcement  activities  have  to  be  tightly  meshed  together  and  coordinated. 

Maybe  MIS  can  walk  into  Scotland  Yard  with  a  file  at  the  1 1th  hour  and  say,  "Pick  this 
person  up."  But  that  won't  cut  it  in  the  United  States.  In  order  to  pick  somebody  up,  you 
have  to  have  probable  cause  and  so,  we  have  to  work  both  of  these  tracks  —  law  enforcement 
and  intelligence  together  and  in  my  view,  talk  about  separating  them  into  two  different 
agencies  is  preposterous  and  will  really  throttle  our  ability  to  be  effective  here  at  home. 

Thanks. 

GOSS: 

Thank  you.  That  was  an  excellent  abbreviation  of  your  written  remarks,  hitting  all  the  high 
points.  I  neglected  to  say  at  the  beginning  that  all  prepared  testimony  submitted  to  the 
committee  will  be  included  in  the  record.  Without  objection.  That  was  extremely  well  done. 
You've  raised  some  interesting  questions. 

Next  is  Phil  Heymann  from  Harvard,  fair  Harvard  --  fair  and  balanced  Harvard  some  would 
say,  some  wouldn't  --  James  Barr  Ames  professor  of  law.  Harvard  University  School  of  Law 
and  former  deputy  general  of  the  United  States.  Welcome,  sir. 

HEYMANN: 

Thank  you  very  much,  Mr.  Chairman,  Ranking  Member  and  Members  of  the  Committee. 

If  I  could  make  clear  where  I  differ  from  Bill  Barr,  I  would  think  that  that  was  the  most 
important  single  thing  that  I  could  do.  And  let  me  see  if  I  can  try  and  do  that. 

I  agree  with  Bill  Barr  that  different  powers  are  needed  now  because  of  the  danger  of  the 
situation  that  we  first  saw  clearly  after  September  11.  But  I  think  that  it  cannot  be  based  on  a 
delegation  to  the  president  of  the  right  to  do  things  that  we  have  and  things  that  we  have 
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condemned  when  other  nations  do  them  at  home  or  abroad,  to  do  them  in  secret  from  the 
American  public  without  legislative  authority,  without  legislative  oversight  and  without  the 
involvement  of  courts  in  any  way. 

I'm  saying  in  some  cases  without  the  involvement  of  courts  in  any  way.  Now,  I  take  that  to 
be  an  accurate  statement  of  where  we  are  now.  I  do  not  disagree  with  Bill  Barr  on  the  fact 
that  some  of  the  things  that  we  do  will  have  to  be  different  than  traditional  criminal  law.  But 
those  things  should  be  decided  upon  in  a  way  that  starts  to  reflect  again,  not  the  emergency 
after  September  11,  but  the  system  of  government  that  we've  had  for  200  years. 

The  danger  we  face  is  not  greater  than  the  dangers  we  faced  in  the  past.  It  is  less  by  a  long 
shot  than  the  dangers  of  a  powerful  nation.  It  will  hit  us  more,  but  not  in  the  same  way  and 
not  with  the  same  threat  to  our  national  life  than  a  powerful  nation  presents. 

OK.  Now  why  do  I  say  that  we  have  to  move  into  a  realm  where  the  Congress  decides  what 
we're  going  to  do  that  we  have  previously  condemned  and  not,  where  there  is  oversight 
where  the  public  knows  how  many  people  are  being  held  as  much  as  possible,  that  the  public 
knows  that.  The  answer  is  in  short  because  the  problem  is  going  to  be  with  us  for  a  very  long 
time. 

The  administration  says  that  we're  fighting  A1  Qaida,  a  group  that  might  be  500  or  1,000 
core  members  and  we  will  destroy  them  and  I  think  we  will  destroy  them.  But  we  have  out 
there  a  billion  and  a  half  Muslims  who  by  all  the  polls  are  increasingly  year  by  year  filled 
with  hatred  and  resentment  against  the  United  States  and  if  A1  Qaida  disappears,  we  have  to 
assume  that  we're  going  to  have  other  threats. 

By  that,  I  don't  mean  —  I  want  to  be  careful  not  to  say  a  billion  and  a  half.  If  one  tenth  of  1 
percent  —  one  tenth  of  1  percent  of  the  billion  and  a  half  are  willing  to  be  suicide  bombers 
and  50  times  that  many  respond  in  polls  that  they  approve  of  suicide  bombings,  we're 
talking  about  a  million  and  a  half  people  who  we're  going  to  have  to  worry  about  for  a  long 
time. 
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And  it  isn't  just  them  we're  going  to  have  to  worry  about.  Half  of  the  problem  we're  facing  is 
that  weapons  of  mass  destruction  are  going  to  be  easier  and  easier  to  get  by  smaller  and 
smaller  groups  of  people.  The  next  Timothy  McVeigh  may  not  try  to  use  a  car  bomb. 

The  result  of  that  is  that  we  are  going  to  be  living  with  whatever  system  we  create  for 
decades  and  I  don't  believe  the  system  we  want  to  create  is  one  where  we  empower  or 
require,  whichever  you  choose  to  call  it,  the  president  of  the  United  States  to  decide  in 
secret,  without  the  public  knowing,  without  the  Congress  participating,  without  courts 
involved,  what  we  are  going  to  do  for  the  next  20,  30  or  40  years,  including  a  whole  set  of 
things  from  detention  of  Americans  to  detention  of  others  abroad,  to  coercive  interrogation, 
all  of  which  I  am  prepared  to  entertain  and  discuss  with  Bill  Barr  do  we  need  them  or  don't 
we  need  them  and  under  what  circumstances. 

But  these  are  things  that  we  have  condemned  in  every  country  in  the  world  and  that 
Americans  are  very  uncomfortable  with  and  we  have  to  address  them  and  we  have  to  create 
a  new  realm  that  isn't  called  war.  War  says  the  president  will  do  all  this,  don't  worry  about  it. 
And  it  isn't  called  crime.  Bill  Barr  is  right.  The  problem  is  bigger  than  we  thought  it  was 
when  we  could  deal  with  crime,  much  bigger.  But  we  have  to  create  a  new  realm. 

OK.  The  first  step  in  that  is  quite  direct  and  straightforward  and  that  is  to  acknowledge  that 
there  are  confiicting  interests.  I'm  going  to  not  give  examples  because  I  don't  want  to  take 
more  time  than  I  have.  The  Lawyers'  Committee  on  Human  Rights  has  a  report  out  that  lists 
the  concerns  about  human  rights  and  civil  liberties.  They  are  real.  The  idea  that  the 
president  can  decide  that  an  American  citizen  is  guilty  enough  to  be  detained  or  that  he  is 
sure  enough  that  an  American  citizen  is  guilty  of  terrorism  to  detain  him  without  access  to 
courts,  in  violation  of  a  federal  statute  that  says  no  American  citizen  can  be  detained 
without  federal  legislation  to  support  it. 

These  things,  there  are  valid,  important  civil  liberties,  concerns  and  democratic  freedoms 
that  we  have  to  worry  about.  I'm  worried  about  my  grandson  and  where  he  is  going  to  be  in 
the  years  ahead.  There  are  also  very  serious  national  security  concerns,  as  Mr.  Barr 
emphasizes.  What  we  have  to  do  is  look  for  ways  through  legislation  to  deal  with  both  if 
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possible  and  that  is  what  the  FISA  statute  and  the  CIPA  statute,  the  Classified  Information 
Procedures  Act  do,  try  to  find  accommodations  between  the  two  or  if  we  can't  find 
accommodations,  decide  that  there  are  some  circumstances  in  which  our  freedoms  have  to 
give  way  and  there  are  some  circumstances  in  which  national  security  has  to  give  way. 

That's  reality.  Now,  on  this  -- 1  am  prepared  to  —  I  think  both  sides  are  dogmatic  and  one 
side  wants  to  say  this  isn't  a  situation  more  dangerous  than  what  we  thought  we  were  facing 
in  the  year  2000.  The  other  side  wants  to  say  this  is  war  and  anything  goes.  Neither  one  is 
correct.  This  is  something  between  crime  and  war  that  requires  its  own  rules  and  we're 
doing  foolish  things  in  the  meantime. 

The  power  to  detain  American  citizens,  the  one  that  I  began  with  and  I  emphasized,  to  my 
mind  is  in  violation  of  a  very  clear  statute  is  the  power  that  has  been  used  once  in  two  years. 
We  don't  need  that.  The  case  for  it  isn't  made  that  we  need  that.  Td  like  to  see  the  case  that 
Padilla  can't  be  held  as  a  conspirator  or  for  attempt  and  if  we  can't  be,  then  I  would  take  the 
risks  of  letting  him  go  or  I  would  pass  a  detention  statute. 

I  wouldn't  leave  it  to  the  president  to  decide  who  can  be  put  away  in  the  United  States.  That 
isn't  American.  OK.  Let  me  just  show  that  I  come  out  on  both  sides  of  these  issues  on  the 
Total  Information  Awareness  package. 

I  have  no  doubt  in  my  own  mind  that  gathering  commercial  and  other  information  about 
Americans  and  combining  it  is  a  form  of  surveillance.  If  I  am  having  a  marital  affair  now, 
which  I  want  to  assure  my  wife  Tm  not,  the  FBI  or  the  CIA  or  the  Defense  Department  can 
easily  determine  that  from  my  credit  cards,  my  bank  records  and  others.  It's  a  form  of 
surveillance. 

But  we  authorize  and  what's  more,  what  was  intended  by  the  Total  Information  Awareness 
package  is  a  form  of  surveillance  without  prior  probable  cause  that  I  am  suspected  of  a 
crime.  But  we  do  authorize  surveillance  with  wars.  We  authorize  wiretaps  in  national 
security  cases.  We  authorize  wiretaps  in  other  cases.  We  authorize  searches. 

HEYMANN: 
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What  we  have  to  have,  in  those  cases,  is  a  judicial  determination  that  the  scope  of  it  is  going 
to  be  small  enough,  it's  going  to  be  carefully  enough  guarded,  that  it  will  not  threaten  the 
privacy  of  Americans. 

I  think  that  could  be  done  with  a  system  for  bringing  together  information  from  a  variety  of 
sources.  I  don't  think  it  can  be  done  technically,  which  is  what  the  Defense  Department  was 
talking  about.  I  don't  think  it  can  be  done  by  saying  the  government  has  developed  a 
technical  system  that  will  prevent  the  misuse  of  huge  volumes  of  information. 

I  think  only  human  beings  can  do  it,  but  I  think  we  could  have  a  court  that  approved 
matching  programs  and  after  asking  a  set  of  questions  that  you  people  would  require  which 
would  go  to  how  long  will  the  information  be  kept,  what  kind  of  audit  trail  will  there  be,  can 
it  be  disguised  in  the  meantime  so  that  no  names  are  present  until  a  pattern  has  been 
detected  —  a  whole  set  of  questions  that  would  look  very  much  like  the  FISA  statute  would 
work. 

All  right.  Let  me  close.  Other  things  on  the  other  side,  I  think,  are  equally  foolish.  I  don't 
think  we  should  be  attending  —  I  think  the  Congress  should  address  the  question  whether 
FBI  agents  should  be  attending  religious  meetings  of  mosques,  particularly  and  political 
meetings  without  any  prior  reason  to  think  that  something  bad  is  going  on  there. 

On  the  other  hand,  this  is  an  example  of  what  I  think  the  middle  ground  looks  like,  if  hatred 
or  violence  is  being  preached  in  a  religious  meeting  or  a  political  meeting,  I  think  the  FBI 
ought  to  be  able  to  attend.  So  if  there  is  reasonable  suspicion  to  think  that  violence  is  being 
preached  or  hatred  is  being  preached,  then  let  them  attend. 

Our  present  system,  under  some  notion  of  war  powers  is  that  the  FBI  can  attend  without 
having  any  reason  to  believe  —  it  can  attend  any  religious  meeting  and  any  political  meeting 
at  anytime. 

All  right,  just  to  close,  for  the  overseas  —  the  way  I  think  this  is  argued  and  I  disagree  with 
Mr.  Barr  on  this  is  frequently  to  ask  is  the  Department  of  Justice  under  Attorney  General 
Ashcroft  frequently  says  we  will  do  everything  that  is  lawful  to  protect  the  American  people. 
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If  this  is  war,  everything  is  lawful  —  not  everything,  but  an  awful  lot  is  lawful  and  that  means 
we  will  do  everything  permitted  in  war  to  protect  the  American  people.  I  don't  think  we  want 
that  as  the  final  outcome.  I  think  what  we  want  as  the  final  outcome  that  intelligent  people, 
going  beyond  the  president  and  with  oversight  will  decide  what  the  balance  should  be, 
including  among  things  that  are  lawful  under  the  Constitution,  between  national  security 
and  democratic  freedoms. 

Now  that's  a  great  responsibility.  That's  like  what  the  country  had  to  do  in  the  '  30s  to  pull 
itself  out  of  the  Depression.  We're  going  to  have  to  do  that. 

Thank  you,  Mr.  Chairman. 

GOSS: 

Thank  you  very  much.  I  now  turn  to  the  Honorable  Judith  A.  Miller,  partner  at  Williams  & 
Connolly  and  former  general  counsel  for  DOD.  Good  morning  and  welcome. 

MILLER: 

Good  morning,  Mr.  Chairman,  Ranking  Member  and  Committee  Members,  thank  you  for 
having  me  today. 

I  am  going  to  focus  my  remarks  principally  on  the  questions  I  think  that  you  heard  earlier  in 
your  first  hearing  that  Chairman  Goss  referred  to  at  the  beginning  of  this  hearing.  I  just 
wanted  to  say  one  thing  in  advance  of  that,  which  is  wearing  my  old  hat  at  DOD  and 
listening  to  Mr.  Barr  talk  about  war  having  no  constraints,  there  are  and  I  used  to  sit  there 
worrying  about  the  law  of  armed  conflict. 

And  those  kinds  of  issues  are  hard  issues  to  address,  even  when  you  have  the  clarity  of  an 
enemy  that  you  are  going  after,  as  in  Iraq,  or  maybe  lately  we  don't,  but  to  think  that  that 
analysis  would  be  —  having  used  that  analysis  at  DOD  properly,  to  think  that  would  be  a 
routine  benchmark  for  how  we  would  act  in  the  United  States,  I  think,  is  going  in  a  direction 
that  would  not  serve  our  country  well. 

And  also  I  think  oversimplifies  whether  or  not  there  are  constitutional  constraints,  whether 
you  call  it  war  or  not.  I  think  using  Defense  Department  resources  in  the  United  States 
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against  American  citizens,  for  example,  which  would  be  encompassed  in  the  analysis  that 
has  been  put  forward  this  morning  would  create  not  only  pragmatic  difficulties  for  the 
department  in  its  interactions  and  the  confidence  that  the  American  people  would  have  in  it, 
but  would  also,  I  think,  create  a  backlash  in  this  country  that  we  don't  need  and  they're  not 
trained  in  any  event  to  carry  out  in  an  appropriate  way. 

Turning  to  the  data  mining  issues  that  I  wanted  to  focus  my  testimony  on  this  morning  and 
picking  up  on  where  Mr.  Heymann  left  off  to  some  extent,  I  certainly  think  that  in  the 
aftermath  of  9/11,  people  believed  and  there  has  been  much  work  by  this  committee  and 
others  that  demonstrate  that  if  we  connected  the  dots  in  some  new  ways  or  a  better  way, 
things  may  have  been  different,  or  at  least  we  would  have  had  a  shot  at  making  things 
different  before  9/11. 

I  personally  believe  that  there  are  technology  tools  that  may  be  available  that  can  help  us  in 
the  future  to  avoid  that  kind  of  terrible  event.  So  I  think  it  is  a  worthy  enterprise  to  try  and 
the  question  is  how  to  go  about  it.  I  think  to  do  it,  we  have  to  do  it  right  or  we'll  lose  again  the 
confidence  of  the  American  people,  as  we  saw,  I  think,  with  TIA  and  also  with  the  Army's  Jet 
Blue  exercise  of  recent  publication. 

There  are  two  levels  of  difficulty  in  dealing  with  this  technology  question  in  my  view.  One  is 
that  it  is  just  not  easy.  Even  if  we  had  not  to  worry  about  guidelines  or  privacy  or  civil 
liberties  at  all,  it  isn't  easy.  I've  spent  the  last  several  years  working  with  both  the  Markle 
Foundation  Task  Force  on  these  issues  and  also  with  several  DFB  task  forces,  and  just  even 
if  you  can  find,  even  if  you  can  write  off  the  commercial  —  if  you  can  prevent  that  is  in  the 
private  world  and  state  and  local  law  enforcement,  which  obviously  we  would  not  want  to 
do,  I  believe,  it  is  very  hard  just  to  get  the  federal  systems  and  the  federal  data  that  we  have 
acceptable  and  usable  and  searchable  in  a  way  that  would  be  beneficial  to  law  enforcement 
or  national  security. 

But  I  do  think  that  if  you  can  work  those  issues  both  within  the  government  and  outside  the 
government,  and  you  will  then  be  faced  with,  OK,  we  can  have  access  to  a  lot  of  data.  What 
should  we  do  with  it?  My  belief  is  that,  again  picking  up  on  where  Mr.  Heymann  left  off; 
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there  are  certain  issues  that  will  come  up  in  using  the  data.  If  you,  for  example,  do  subject 
base  or  link  analysis,  the  very  question  about  doing  surveillance  on  an  individual  person 
comes  to  the  fore  immediately  and  I  believe  that  there  should  be  guidelines  with  respect  to 
being  able  to  do  that. 

There  are  other  approaches  that  are  called  pattern-based  approaches  to  mining  data.  The 
typical  one  is  what  we  are  all  familiar  with  when  we  use  our  credit  cards.  You  do  something 
different  and  suddenly  you  get  a  bounce  back.  Is  that  the  real  person  that  belongs  to  this 
card?  That  is  based  on  what  the  credit  card  companies  have  done  for  years,  which  is  to  find 
significant  patterns  in  data  and  then  construct  models  from  that  data  and  patterns  and  then 
use  those  models  to  predict  behavior. 

It's  doubtful  to  me  whether  that  precise  approach  can  work  with  respect  to  terrorism.  I  think 
it  is  more  likely  that  the  patterns  that  we  will  be  using  to  data  mine,  if  we  do,  will  be  based 
on  predictive  models  that  we  find  elsewhere  --  maybe  red  teaming  that  sort  of  puts  together 
a  variety  of  interesting  factors  that  are  associated  with  terrorist  activity  and  then  we  take 
that  model  from  the  outside  and  impose  it  on  the  data  that  we  have  aggregated  hopefully  in 
a  constitutional  way. 

I  think  that  some  of  these  things,  in  fact,  could  pay  off,  although  there  are  very  hard 
technical  challenges  that  underlie  them,  regardless  of  whether  or  not  we  should  or  shouldn't 
be  doing  it,  but  each  of  these  possible  payoffs  come  with  some  risks  that  have  typically  been 
labeled  "privacy  issues"  or  "civil  liberties"  issues. 

You  can  have  false  positives.  You  can  have  inaccurate  data  or  failure  to  update  that  data.  You 
can  have  inadequate  controls  about  how  the  data  is  used.  It's  one  thing  to  say,  to  pick  up  on 
something  that  both  Mr.  Barr  and  Mr.  Heymann  said  earlier,  if  you  think  it's  a  nuclear 
bomb,  you  may  draw  the  balance  a  little  bit  differently  than  if  you  think  the  same  nifty  tool 
can  be  used  to  find  marijuana  in  the  back  seat  of  a  car. 

There  are  sort  of  different  kinds  of  balances  that  might  come  into  play  and  that  leads  to  the 
final  sort  of  risk  that  you  may  have  a  lack  of  clarity  in  the  purpose  that  you  are  going  to  use 
these  strong  techniques.  Even  if  you  go  into  it  saying  we're  only  going  to  use  it  for  terrorism. 
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for  the  mission  creep  in  the  classic  sense,  you  end  up,  I  think,  tempting  the  government  to 
use  these  powerful  tools,  which  may  turn  out  to  be,  in  fact,  very  powerful  in  a  variety  of 
other  ways  that  would  create  some  real  concern  among  the  American  public  and  I  think 
within  Congress. 

So  I  think  my  fundamental  message  this  morning  is  that  although  these  technologies  are 
probably  important  to  our  national  security  to  pursue,  we  have  not  been  going  about  it,  at 
least  so  far,  in  the  right  way.  I  think  Congress  should  require  the  executive  branch  to  review 
the  risks  and  benefits  of  these  technologies  in  advance,  to  establish  a  government- wide 
process  for  review,  to  implement  guidelines  for  use  and  to  improve  oversight  and  auditing 
so  that  we  don't  start  out  the  way  DARPA  started  out  in  the  TIA  case  where  they  launched  a 
research  program,  said  effectively,  "Trust  us",  I  think  in  good  faith,  but  nevertheless  said, 
"Trust  us",  and  lost  the  confidence  of  this  institution  and  the  American  public. 

I  don't  necessarily  believe  that  the  guidelines  Tm  talking  about  need  always  to  be  judicially 
based  or  even  enacted  in  legislation,  at  least  not  in  any  sort  of  very  tight  legislation  that  will 
not  keep  up  with  the  technology.  But  I  think  the  Congress  should  consider  asking  hard 
questions  of  the  executive  branch  when  they  think  about  doing  these  kinds  of  projects, 
require  them  to  have  a  government-wide  process  of  review  in  place  with  guidelines,  an  audit 
trail  and  have  this  committee  and  others  be  able  to  exercise  oversight  over  those 
technologies. 

Thank  you. 

GOSS: 

Thank  you.  It's  pleasing  to  hear  that  somebody  thinks  there  is  some  use  for  oversight.  Thank 
you  very  much. 

The  Honorable  Paul  Schott  Stevens,  partner  at  Dechert  in  Washington,  former  special 
assistant  for  national  security  and  executive  secretary  and  legal  adviser  to  the  National 
Security  Council. 

Mr.  Stevens? 
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STEVENS: 

Members  of  the  Committee,  I  appreciate  the  opportunity  to  testify  here  this  morning  and  I 
do,  indeed,  commend  you  for  this  series  of  open  hearings  that  you  are  holding.  These  are 
extraordinarily  important  and  difficult  issues. 

I  was  educated  at  fair  Yale  during  the  period  of  Vietnam,  Watergate,  having  an  active 
interest  in  national  security  affairs  follows  the  events  of  the  Church  and  Pike  committees 
that  ensued,  was  at  the  National  Security  Council  as  legal  adviser  as  part  of  the  relief  team 
brought  in  with  Frank  Carlucci  and  Colin  Powell  and  Iran-  Contra,  had  occasion  to  work 
with  this  and  the  Senate  Intelligence  committee  closely. 

I  saw  oversight,  Mr.  Chairman,  up  close  and  personal  in  those  days.  And  I  know  it  is 
unfashionable.  It's  not  politically  correct,  but  part  of  what  I  draw  from  that  experience  and 
my  own  insights  as  a  lawyer  really  is  that  we  need  a  clear  understanding  of  what  Article  Two 
intended  the  president  of  the  United  States  to  do,  to  be  able  to  do,  particularly  in  the  times 
of  the  gravest  national  emergencies. 

It's  not  an  article  that  most  people  think  about  much  any  more.  Article  One  and  Article 
Three  are  much  more  popular.  But  if  you  look  at  our  history.  Article  Two  has  been  the 
bulwark  against  incessant  threats  to  the  security  of  the  United  States  since  the  days  of 
George  Washington. 

It  was  fashioned  the  way  that  it  is  because  the  framers  of  the  Constitution  recognized  and 
I'm  quoting  from  John  Jay  here,  "that  a  wise,  free  people  should  first  direct  their  attention  to 
providing  for  their  safety."  Madison  said,  "Security  is  an  avowed  and  essential  object  of  the 
American  union." 

It  was  what  they  thought  about  first.  It  was  one  of  the  reasons  they  wanted  a  strong 
executive.  In  addition,  if  you  look  at  all  of  the  enumerated  powers,  broadly  stated  though 
they  be,  of  the  president  in  Article  Two,  I  think  that  you  come  to  the  conclusion  that  they 
were  there  for  a  reason. 

STEVENS: 
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They  were  there  to  fortify  the  office  to  perform  unique  multiple  roles,  roles  that  Congress 
can't  perform,  roles  that  the  judiciary  can't  perform.  He  is  the  head  of  our  state.  He  is  our 
representative  in  foreign  affairs.  He  is  commander  of  our  armed  forces.  He  is  chief 
executive. 

What  we  broadly  consider  to  be  intelligence  functions  and  I  want  to  focus  on  that,  that  is  the 
collection  by  various  means  of  information  and  the  evaluation  of  that  information  when  it  is 
important  to  our  national  security  is  really  implied,  necessarily  implied  in  each  of  the 
president's  grants  of  authority. 

Moreover,  I  think  it  is  clear  that  all  of  those  grants  of  authority  have  never  been  looked  at 
individually.  They've  been  looked  at  together  to  define  what  the  president's  authority  is.  As 
Louis  Henkin  said,  the  president  has  more  than  one  hat.  He  wears  them  all  at  the  same  time 
and  he  can  act  under  one  or  another  or  all  of  them  together. 

In  this  regard,  it's  very  important  to  note  Article  Two  draws  no  express  distinction  between 
threats  or  crises  or  emergencies  that  arise  abroad  as  opposed  to  those  that  arise  at  home.  In 
Teddy  Roosevelt's  words,  a  president's  responsibilities  as  steward  of  the  people  extend  to 
both. 

Now,  I  don't  have  to  emphasize  for  this  committee,  I  know,  the  practical  importance  of  good 
intelligence  in  both  of  those  contexts.  During  World  War  I,  Winston  Churchill  made  a  point 
in  graphic  fashion  that  battles  are  won  by  slaughter  and  maneuver.  The  greater  the  general, 
the  more  he  contributes  in  maneuver,  the  less  he  demands  in  slaughter. 

And  my  perspective  is  intelligence  is  an  essential  part  of  that  war  of  maneuver  and  perhaps 
and  ever  more  important  part,  given  the  gravity  of  the  threats  posed  by  international 
terrorism,  the  gathering  of  intelligence,  both  domestic  and  foreign,  is  one  of  the  most 
important  ways  that  our  president  contributes  in  maneuver  to  the  security  of  the  country. 

Now  if  I  could  emphasize,  I  think  many  of  the  differences  of  view  here  among  lawyers, 
people  who  come  at  this  from  different  perspectives  really  has  to  do  with  a  different 
appreciation  of  the  threat,  the  seriousness  of  the  threat  that  the  country  faces. 
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I  have  to  conclude  that  we  just  aren't  all  on  the  same  page  about  that.  We  have  not 
internalized  the  lessons  of  9/11  in  quite  the  same  way.  We  don't  regard  the  risks  of  weapons 
of  mass  destruction  being  used  domestically  by  terrorist  groups  in  quite  the  same  way.  In 
short,  I  think  we  come  at  the  problem  from  different  perspectives. 

Part  of  the  reason  for  that  is  that  the  information  about  those  threats  is  necessarily 
classified.  It's  closely  held.  It's  something  that  the  public  normally  does  not  have  and  should 
not  have  and  requires  us  in  a  way  to  defer  to  and  trust  our  institutions  of  government, 
particularly  the  president  of  the  United  States,  it  seems  to  me,  in  ways  that  post-Vietnam, 
post-Watergate  culture  make  very,  very  hard  for  us  to  do. 

And  if  I  were  to  say  that  there  are  differences  at  this  table,  I  would  certainly  have  a 
difference  with  my  colleague  and  friend  Phil  Heymann;  I  think  that's  really  where  it 
originates.  It's  fine  to  say  we're  not  at  war,  but  we're  not  at  peace.  We're  in  some  unknown 
third  realm  and  what  should  we  conclude  from  that. 

I'm  not  sure  that's  going  to  be  compelling  to  the  people  at  the  Pentagon  who  were  attacked 
that  morning  on  9/11.  I'm  sure  it  won't  be  consoling  to  those  people  who  lost  loved  ones  or 
friends,  as  I  did,  in  the  World  Trade  Center  attacks.  It's  not  going  to  be  very  consoling  to  the 
next  victims  of  domestic  terrorism  in  the  United  States,  and  it  certainly  won't  be  very 
consoling  if  we  have  a  catastrophic  terrorist  incident  in  the  U.S. 

There  will  be  no  doubt,  I  think,  among  the  American  people  that  we're  not  in  some  unknown 
third  realm.  We  are,  in  fact,  in  a  grave  conflict,  as  serious  an  emergency  as  this  country  has 
ever,  ever  faced.  But  Phil  makes  another  point  that  is  excellent,  which  is,  when  will  this  end. 
How  will  we  ever  get  back  to  a  situation  of  normalcy  and  how  can  we  trust  the  president  with 
the  exercise  of  those  authorities  that  he  has  under  Article  Two  of  the  Constitution 
meantime? 

Those  are  very,  very  difficult  questions;  ones  that  seem  to  me  can  only  be  answered  by  the 
president  together  with  the  Congress.  But  Mr.  Chairman,  you  posed  at  least  one  that  sort  of 
fascinated  me  and  I  want  to  make  a  specific  comment  on  it  and  that  is,  is  FISA 
constitutionally  mandated? 
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There  are  probably  differences  here  on  the  panel  about  that  specific  question  and  I'll  put 
aside  the  issue  of  whether  it  is  a  good  idea.  Since  I  asked  the  question,  is  it  required  by  the 
Constitution,  as  I  read  the  Keith  case  which  I  think  is  the  most  authoritative  pronouncement 
by  the  Supreme  Court  that  would  bear  on  that  subject,  Keith  basically  says  with  respect  to 
surveillance  of  foreign  powers  or  agents  of  foreign  powers,  our  opinion  says  nothing. 

It  does  say  that  with  respect  to  domestic  surveillance  and  particularly  surveillance  that  has 
been  used  in  criminal  prosecution,  we  have  to  have  some  Fourth  Amendment  standard.  But 
the  court  went  way  out  of  its  way  to  say  that  Fourth  Amendment  standard  in  a  domestic 
security  context  does  not  have  to  be  exactly  what  it  is  in  a  criminal  prosecution. 

I  think  it  is  rare  in  Supreme  Court  precedent  for  the  court  to  go  so  far  as  to  say  enormous 
flexibility,  why,  because  of  the  important  powers  of  the  presidency  that  are  at  stake  here  and 
because  of  the  important  implications  of  that  for  our  security. 

So  I  would  conclude  from  that  FISA,  in  the  context  in  which  we  normally  think  about  it  is, 
indeed,  not  constitutionally  required,  but  were  I  an  executive  branch  official  today,  I  would 
probably  still  say,  gee,  it's  a  good  idea  insofar  as  Congress  and  the  president  are  acting 
together  on  the  principles  of  Justice  Stone's  opinion  in  the  steel  seizure  cases.  That  makes 
sure  that  the  president's  authority  is  at  its  maximum.  It  gives  him  his  greatest  constitutional 
sanction  when  the  two  political  branches  of  government  are  on  the  same  page  about  an 
issue  and  I  think  the  two  should  stay  on  the  same  page  as  much  as  possible. 

But  the  circumstances  nonetheless  may  require,  particularly  now,  as  I  think  in  your 
statement  asked,  Mr.  Chairman,  for  somewhat  more  greater  flexibility,  somewhat  greater 
latitude.  And  I  certainly  would  encourage  that.  I  think  the  balancing  we're  constantly  doing 
on  separation  of  powers  concerns  on  Fourth  and  First  Amendment  concerns  in  this  area  is 
one  that  is  decisively  influenced  by  the  imminence  and  the  gravity  of  the  threat  or  the 
concerns  that  motivate  executive  actions. 

Those  have  reached  something  of  a  zenith  domestically  with  respect  to  9/ 1 1  and  the 
situation  we  now  face.  My  government  service  was  during  the  Cold  War.  We  knew  nothing 
of  this.  Terrorism,  when  I  was  at  the  NSC  was  an  external  threat.  It  was  not  something  that 
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we  thought  of  or  had  any  concerns  for  here  in  the  United  States  and  certainly  not  in  the  way 
that  we  do  now. 

Now,  I'll  close  with  one  point  and  just  very  generally.  I  think  getting  the  executive  and  the 
Congress  on  the  same  page  is  important  and  you  did  a  great  job  of  that  in  connection  with 
the  USA  Patriot  Act.  The  Title  Two  provisions,  I  am  puzzled  as  well,  why  they  have  become 
the  poster  child  for  oppressive,  overreaching  government.  I  think,  frankly,  we  have  kept  that 
balance  very  effectively.  Phil  cites  one  case  that  he  thinks  is  extreme  of  one  individual. 

That  does  not  suggest  to  me  that  we  are  in  the  era  of  the  Palmer  raids  or  the  Alien  and 
Sedition  Act  or  the  Communist  black  list.  It  suggests  to  me  that  an  executive  is  exercising 
considerable  restraint  and  discretion,  but  in  defense  of  the  presidency's  powers,  I  don't 
think  any  president  would  wish  to  relinquish  or  resign  those,  particularly  given  the 
circumstances  we  now  face. 

Thank  you,  Mr.  Chairman. 

GOSS: 

Thank  you  very  much.  The  Honorable  Jeffrey  H.  Smith,  partner  at  Arnold  &  Porter  in 
Washington,  former  general  counsel  for  the  CIA.  Welcome. 

SMITH: 

Mr.  Chairman,  thank  you.  I  will  try  to  keep  my  remarks  very  brief  so  that  we  can  get  quickly 
to  questions.  This  has  been  a  terrific  session,  I  think,  for  all  of  us  this  morning.  I  have 
learned  a  great  deal  on  how  different  people  view  many  of  these  same  issues. 

Intelligence  has  never  been  more  important  to  our  national  security.  It's  also  never  been 
more  important  to  understand  the  role  of  intelligence  and  how  it  impacts  on  our  civil 
liberties.  We  are  in  a  war  with  terrorism,  but  we  have  to  find  a  way  to  fight  and  win  that  war 
that  is  consistent  with  the  preservation  of  our  fundamental  civil  liberties.  To  do  otherwise, 
in  my  judgment,  undermines  the  very  principles  upon  which  our  government  is  based  and 
gives  terrorists  the  victory  they  haven't  earned. 
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I  also  believe  that  it  is  pragmatic  that  we  preserve  our  civil  liberties  because  the  rest  of  the 
world  looks  to  us  for  leadership.  Among  the  reasons  given  by  the  president  for  the  invasion 
of  Iraq  was  not  only  to  replace  a  brutal  dictator,  but  also  plant  the  seeds  of  democracy  in  a 
region  of  the  world  that  has  known  little  democracy. 

If  we  are  seen  by  our  enemies  as  no  different  from  those  we  just  overthrew,  we  give 
ammunition  to  our  most  virulent  critics  that  this  is  a  war  against  Islam,  that  we  do  not 
respect  those  who  have  different  beliefs  and  that  democracy  is  a  sham. 

Intelligence  is  the  key  to  understanding  the  threat  we  face  and  fashioning  an  appropriate 
response  to  it,  that  intelligence  helps  to  identify  not  only  the  short-term  threats,  but  the 
long-term  trends  that  cause  terrorism  in  the  first  place.  It's  central  to  determining  how  we 
wage  the  war.  Central  to  the  intelligence  function  is  integrity  of  the  intelligence  process.  We 
are  asking  a  great  many  questions  about  intelligence  in  connection  with  the  9/11  attacks 
and  the  decision  to  invade  Iraq. 

If  we  believe  the  intelligence  process  failed  going  into  Iraq,  we  must  make  sure  that  there 
are  no  intelligence  failures  as  we  develop  and  implement  our  next  steps  in  Iraq  and  I 
commend  this  committee  for  the  leadership  you've  taken  on  those  hard  questions. 

We  must  win  not  only  the  shooting  war,  but  also  the  political  and  moral  war.  That,  in  the 
end,  give  us  the  most  secure  peace  and  that's  where  our  values  intersect  with  intelligence 
policy  “  how  to  fight  and  win  while  remaining  a  beacon  to  those  in  the  Muslim  world  who 
seek  to  develop  genuine  democracy  with  strong  security  and  police  forces  that  do  not  abuse 
their  own  people. 

Let  me  turn  to  a  couple  of  specifics  that  the  committee  has  asked  us  about.  First  on  FISA  —  I 
was  in  the  Department  of  State  as  a  young  lawyer  and  worked  on  FISA  and  what  I  recall 
about  it  was  there  was  uncertainty  about  whether  it  was  constitutionally  required.  One  thing 
that  was  absolutely  clear  was  that  the  telephone  companies  would  not  place  the  taps 
because  of  uncertainty  and  for  fear  of  their  own  liability  and  therefore,  one  of  the 
compelling  reasons  for  FISA  was  to  protect  the  FBI  agents  who  actually  put  the  tap  on,  not 
unlike  Colonel  West  in  Iraq,  and  the  telephone  companies  for  fear  of  liability. 
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So  I  think  Phil  Heymann's  point  is  a  good  one  in  this  area  where  there  are  uncertainties. 
Legislation  and  guidelines  can  provide  a  great  deal  of  comfort  to  those  people  who  actually 
have  to  do  it.  I  think  that  is  very  important.  On  the  Patriot  Act,  I  agree  that  it  has  worked 
well.  I  think  the  intelligence  sharing  between  law  enforcement  and  intelligence  has  worked 
well.  There  are  still  some  problems  with  it,  I  am  told,  at  the  local  level,  but  it  is  working  well. 

I  think  that  I  agree  with  all  -- 1  think  all  of  us  on  the  panel  are  very  reluctant  to  go  further 
without  understanding  exactly  how  the  Patriot  Act  has  worked  and  I  think  this  committee 
and  others  up  here  are  doing  the  right  thing  in  proceeding  carefully. 

I  want  to  finally  address  the  issue  of  do  we  need  a  domestic  security  service.  I  believe  that 
law  enforcement  and  intelligence  are  so  fundamentally  different  that  they  cannot  coexist  in 
the  same  agency.  I've  come  to  that  conclusion  reluctantly,  but  I  think  the  time  has  come  to 
think  seriously  about  creating  a  domestic  security  service. 

My  own  solution  or  suggested  solution,  is  to  create  as  a  first  step  a  service  within  the  service, 
that  is  to  say,  create  within  the  FBI  a  genuine  intelligence  agency  that  can  eventually  be 
separated.  It  is  sometimes  called  the  "tear  away  Jersey  option".  The  model  I  have  in  mind  is 
the  way  in  which  we  eventually  separated  the  Air  Force  from  the  Army  in  1947. 

I  believe  that  a  separate  service  is  needed.  In  my  view,  it  should  continue  to  report  to  the 
attorney  general  for  reasons  of  oversight,  civil  liberties  and  effective  handoff  to  the  law 
enforcement  agencies.  I  do  not  think  it  should  have  arrest  power.  I  think  it  should  be  a 
classic  and  pure  intelligence  agency  focused  on  counterintelligence  and  counterespionage 
and  counterterrorism.  It  ought  to  have  as  its  mission  to  identify  and  engage  in  clandestine 
collection  in  the  United  States  with  respect  to  those  threats,  regardless  of  where  they 
originate,  that  will  have  their  impact  on  U.S.  territory. 

I  think  that  ought  to  be  the  organizing  principle  of  this  new  agency,  but  I  recognize  this  as 
difficult.  It  fits  into  the  broader  issue  of  intelligence  reform,  organizational  reform.  People 
talk  about  the  need  for  a  Goldwater-Nichols  Act  in  the  intelligence  business.  I  think  that  is 
called  for  and  my  guess  is  that  Congress  will  take  that  up  after  the  9/11  commission 
reports. 
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But  I  commend  this  committee  for  asking  these  hard  questions  and  I  look  forward  to 
answering  some  of  those  hard  questions. 

GOSS: 

Thank  you  very  much  and  we  turn  now  to  the  Honorable  John  C.  Yoo,  the  visiting  professor 
of  law,  the  University  of  Chicago,  professor  of  law.  University  of  California,  Berkeley, 
former  deputy  assistant  attorney  general  for  the  office  of  legal  counsel.  Welcome.  The  floor 
is  yours,  sir. 

YOO: 

Mr.  Chairman  and  Ms.  Ranking  Member,  thanks  for  having  me  and  thank  you  for  letting  me 
go  last  by  alphabetical  order  so  I  could  hear  everybody  else's  comments  and  help  formulate 
some  of  my  thoughts  in  response. 

Td  like  just  to  make  three  quick  points,  because  also  since  I  go  last  I  always  stand  between 
the  members  and  their  questions.  First,  is  FISA  constitutional  floor  or  a  constitutional 
standard  for  searches  for  national  security  purposes  and  second,  is  this  a  war  in  where  the 
constitutional  standards  that  apply  during  wartime  and  third,  what  might  a  future  system 
look  like  designed  to  handle  the  war  against  terrorism  and  the  A1  Qaida  network. 

First,  as  I  think  the  FISA  appeals  court  makes  clear,  FISA  warrants  are  not  constitutional 
Fourth  Amendment  warrants.  The  court  pointed  out  that  probable  cause  determination 
made  by  FISA  is  not  the  same  probable  cause  determination  that  is  required  under  the 
Fourth  Amendment  for  a  normal  criminal  warrant. 

Congress,  I  think,  and  the  executive  branch  in  1978  were  quite  clever  to  use  the  phrase  as 
probable  cause  and  warrants,  but  the  court,  I  think,  made  clear  that  these  were  not  warrants 
as  required  by  the  criminal  justice  system.  And  indeed,  between  the  period  of  Keith  and 
FISA,  every  lower  court  that  came  across  this  issue  found  that  warrantless  national  security 
searches  were  constitutional  within  the  broad  language  provided  by  the  Fourth  Amendment 
for  reasonable  searches  that  still  fall  outside  the  warrant  context. 

The  second  thing  I  would  say  about  FISA  is  that  certainly  what  —  the  function  performed  is 
that  of  a  safe  harbor  provision  in  a  sense.  If  the  executive  branch  complies  with  FISA,  it 
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knows  it  has  a  supportive  legislative  branch  for  a  likely  finding  by  the  courts  that  the  search 
engaged  in  was  reasonable. 

That  has  nothing  to  do  with  whether  you  could  go  below  that  standard  in  terms  of  reaching 
whatever  the  constitutional  minimum  is.  And  that  constitutional  amendment  that  gets  into 
the  second  question  is  what  kind  of  state  of  affairs  are  we  in  right  now.  If  the  United  States  is 
in  a  state  of  war,  then  a  very  different  Fourth  Amendment  standard  under  reasonableness 
would  apply  —  might  apply  if  we  were  in  a  normal  state  in  peacetime. 

I  certainly  respect  the  view  that  the  war  on  terrorism  might  be  a  gray  area.  I  think  that  view 
has  been  rejected  by  all  the  courts  so  far  that  have  heard  the  terrorism  cases.  All  of  them 
have  found  that  we  are  in  a  state  of  war.  The  president  and  the  Congress  have  both  agreed 
that  this  is  a  war.  And  I  think  that  under  international  law  it  is  quite  clear  that  this  is  a  war.  I 
don't  think  that  anyone  would  doubt  that  the  September  1 1  attacks  had  been  conducted  by 
a  foreign  nation  that  we  would  be  in  a  state  of  war. 

So  why  should  the  fact  that  it  is  a  non-state,  a  particularly  violent  non-governmental 
organization,  as  it  were,  why  should  it  be  the  fact  that  kind  of  organization  carries  out  an 
attack  that  all  of  us  acknowledge  would  be  war  if  carried  out  by  foreign  nations  should 
somehow  be  able  to  escape  the  laws  of  armed  conflict  and  the  broader  governmental  powers 
that  would  apply  in  war. 

So  if  it  is  a  war,  there  is  two  ways  you  could  go  under  the  constitution.  One,  which  courts 
have  previously  found  before  FISA  that  in  a  national  security  situation  you  can  use 
warrantless  searches.  Even  today  if  you  were  try  to  operate  within  the  current  Fourth 
Amendment  framework  set  up  by  the  Supreme  Court,  the  Supreme  Court  itself  has  recently 
said  that  in  this  area  where  your  primary  purposes  are  not  just  for  law  enforcement  but  you 
have  other  goals  than  this  one  protecting  the  national  security,  you  would  be  simply  subject 
to  a  balancing  test  under  reasonableness  standard  and  that  just  balances  the  government's 
compelling  interest  in  fighting  a  war  against  privacy  interests. 

It  is  difficult  to  see  in  what  other  kind  of  situation  the  government  would  not  have  a  more 
compelling  interest  to  conduct  warrantless  searches  than  it  does  now  in  the  middle  of  the 
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war  where  thousands  of  Americans  have  lost  their  lives  in  a  direct  attack  on  the  United 
States. 

And  the  third  and  last  point  and  this  is  something  that  I  didn't  get  into  in  my  written 
testimony,  but  prodded  by  your  both  opening  statements,  what  might  a  future  look  like.  One 
thing  I  think  is  worth  thinking  about  is  whether  a  separation  between  law  enforcement  and 
intelligence  personnel  makes  sense.  In  a  way  it  is  sort  of  the  FISA  problem  writ  large.  FISA 
and  the  reason  the  Patriot  Act  amended  it  was  because  the  Justice  Department  and  the  FISA 
court  thought  that  the  way  you  protect  constitutional  rights  was  to  separate  personnel, 
which  in  a  way  doesn't  really  make  sense  or  that  you  would  separate  foreign  intelligence 
information  from  law  enforcement  information  not  by  trying  to  figure  out  the  type  of 
information  it  was  and  the  uses  to  which  it  was  put,  but  by  not  letting  people  talk  to  each 
other  who  are  essentially  working  on  the  same  matters. 

So  the  continuing  separation  between  law  enforcement  and  foreign  intelligence  agencies  in 
a  way  is  just  writ  large,  is  the  same  problem  that  existed  under  the  FISA  statute  and  which  it 
corrected  in  the  Patriot  Act. 

So  it  is  worth  asking  whether  that  kind  of  approach  still  makes  sense.  In  a  way,  it  is  a  way  of 
really  fighting  the  last  war.  FISA  was  really  written  to  handle  espionage  during  the  Cold  War 
against  an  enemy  that  was  a  nation  state  and  was  using  spies  to  try  to  (inaudible)  the  United 
States  and  gather  intelligence.  That's  clear  to  last  war  and  you  can  handle  that  by  separating 
the  intelligence  agencies,  but  what  we  are  thinking  about  is  we're  fighting  a  very  clever, 
responsive  enemy  and  the  question  is,  what  are  they  going  to  try  to  do  in  the  next  war  and 
whether  you  should  try  to  change  the  bureaucracy  now  to  try  to  confront  that  problem  rather 
than  worrying  about  the  last  war. 

Thank  you,  Mr.  Chairman. 

GOSS: 

Thank  you  very  much  indeed.  As  promised,  that  was  an  extremely  rich,  helpful  contribution 
to  the  committee's  deliberations  on  the  subject. 
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We  have  only  an  hour  and  15  minutes.  I  am  therefore  going  to  ask  members  to  do  the 
individual  math  and  make  sure  they  understand  that  we  want  every  member  to  have  the 
opportunity  to  ask  questions.  I  am  going  to  start  with  Mr.  Gibbons. 

GIBBONS: 

Thank  you  very  much,  Mr.  Chairman  and  I'll  try  to  be  very  brief.  It  appears  to  me  that 
throughout  the  period  of  time  that  we  have  been  a  nation  ourselves  we've  had  a  binary 
approach  to  the  Constitution,  allowing  for  those  applications  of  the  Constitution  in  a  war 
environment  versus  a  criminal  environment. 

We  are  still  in  that  environment.  We  are  complexed,  of  course,  by  the  organic  powers  of  the 
administration  to  deal  with  certain  activities  that  are  bridging  that. 

The  Patriot  Act,  therefore,  attempts  to  bridge  the  binary  differences  between  how  we 
approach  the  Constitution. 

There  are  two  questions  that  I  have  and  are  very  quick.  I'm  going  to  ask  that  each  and  every 
one  of  you  on  the  first  question  think  whether  or  not  you  can  recite  to  this  committee  a 
specific  instance  where  the  violation  of  a  right  of  an  individual  has  taken  place  with  regard 
to  the  citizens  of  this  country  and  the  U.S.  Patriot  Act  after  it  has  been  enacted  and  signed 
into  law. 

Has  there  been  a  violation  of  anyone's  rights  and  I  don't  mean  speculative  harm,  I  mean, 
actual  harm  that  has  been  adjudicated  and  determined  by  the  court. 

Finally  let  me  ask  this  one  little  brief  one  that  perhaps  somebody  can  address,  Mr.  Barr  or 
Mr.  Heymann.  There  are  concerns  about  FISA  with  regard  to  the  way  it  allows  for  records, 
access  to  records  that  are  under  Foreign  Intelligence  Surveillance  Act,  perhaps  even  held  by 
a  third  party  individual. 

What  violation  of  an  individual's  right  would  be  addressed  if  access  to  that  information  is 
provided  to  a  third  party  holder  of  that  information,  in  other  words,  a  request  to  get  access 
to  information  that  is  held  by  a  third  party.  Is  there  a  Fourth  Amendment  right  of  protection 
in  the  privacy  expectation  of  that  information  under  a  FISA  request? 
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Question  one  to  any  of  you  and  question  two  to  perhaps  Mr.  Barr  and  Mr.  Heymann? 

BARR: 

The  answer  to  question  one  is  I  do  not  —  I  am  not  aware  of  any  violation  of  the  right  of  a  U.S. 
citizen  since  the  enactment  of  the  Patriot  Act.  I  think  the  Patriot  Act  is  critically  important. 
My  view  is  there  are  still  some  overly  restrictive  areas  in  the  Patriot  Act. 

The  second  part  of  your  question  is  one  of  the  areas  where  the  Patriot  Act  didn't  go  far 
enough.  There  is  clearly  no  Fourth  Amendment  right  interest  that  someone  has  in  third 
party  records.  The  Fourth  Amendment  said  there  are  certain  zones  of  privacy  we  have  and 
the  government  can't  get  into  those  zones  without  some  predicate.  But  the  corollary  to  that 
is  if  not  in  a  zone  of  privacy,  the  government  is  free  to  serve  (inaudible) . 

And  the  law  is  clear  that  when  we  go  out  and  engage  in  transactions  whether  it  be  taking  a 
taxi  cab,  going  to  an  ATM  machine  and  creating  a  third  party  record,  there  is  no  expectation 
of  privacy.  In  3  3  5  statutes  in  this  country,  federal  agencies  are  authorized  to  issue 
administrative  subpoenas  to  obtain  that  information  if  it  is  relevant  to  an  investigation. 

So  for  example,  the  FEC  can  do  it  when  it  is  investigating  election  laws.  The  FDA  can  do  it 
when  it  is  investigating  something  relating  to  drugs  and  all  they  have  to  say  is  it  is  relevant  to 
one  of  their  investigations  --335  cases  of  that.  And  yet,  in  the  terrorism  area,  where  the 
stakes  are  so  high,  we  require  the  government  to  go  to  a  judge  on  foreign  terrorists. 

In  other  words,  we've  created  rights  for  foreign  terrorists  that  no  American  citizen  has. 

GIBBONS: 

Thank  you.  Mr.  Heymann? 

HEYMANN: 

I  have  never  been  much  worried  about  the  Patriot  Act  except  for  perhaps  its  immigration 
provisions,  which  I  have  not  looked  at  hard  enough.  I  was  asked  early  on  whether  the  fort 
(ph)  was  passed,  whether  I  thought  it  was  a  terrible  piece  of  legislation  or  repressive.  I  did 
not  think  so.  I  don't  think  so  now.  I  think  the  exchange  of  information  provisions  and  the 
change  in  the  FISA  statute  are  fine. 
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I  indeed  —  my  point  would  be  if  there  is  problems  with  the  FISA  statute  now,  they  should  be 
addressed  by  legislation.  I  indeed  have  recommended,  I  think,  to  one  member  of  this 
committee  that  there  might  well  be  listening  (ph)  to  the  FISA  statute  for  visiting  aliens, 
allowing  something  less  than  probable  cause  to  monitor  the  conversations  of  a  visitor,  not  a 
resident  alien,  but  a  visitor. 

I  wouldn't  like  to  hereby  embrace  everything  in  a  500  page  statute,  and  I  very  substantially 
agree  with  Mr.  Barr  that  there  is  no  constitutional  provision  that  is  involved  with  getting  into 
records  of  credit  cards,  banks,  things  like  that,  but  there  are  a  —  Congress  has  passed  maybe 
a  dozen  statutes  requiring  protections  of  privacy  in  that  area.  There  is  a  long  congressional 
history. 

GIBBONS: 

Thank  you,  Mr.  Chairman. 

GOSS: 

Ms.  Harman,  I  recognize  you  for  your  side. 

HARMAN: 

Thank  you,  Mr.  Chairman.  I  am  going  to  yield  my  five  minutes  for  questions,  but  I  do  want 
to  make  a  one-sentence  comment,  which  is  that  the  quality  of  testimony  this  morning  has 
been  absolutely  superb.  I  am  certainly  smarter  than  I  was  before  I  heard  it.  I  think  this 
hearing  demonstrates  why  public  hearings  on  appropriate  subjects  held  by  this  committee 
adds  to  the  public  debate  and  sophistication  on  critical  issues.  Civil  liberties  is  obviously  a 
critical  issue  and  I  would  like  to  yield  my  time  for  questions  to  Mr.  Holt. 

HOLT: 

Thank  you,  Ms.  Harman. 

I'm  no  smarter  than  I  started  out,  but  I  am  certainly  am  better  informed  and  just 
overwhelmed  with  questions.  Let  me  get  to  what  I  think  is  maybe  the  central  question  here. 

I  guess  Mr.  Barr  spoke  about  reasonableness  being  the  measure  here,  but  of  course,  that 
depends  on  one's  point  of  view. 
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Earlier  references  to  the  Alien  Sedition  and  Palmer  raids  and  suspension  of  habeas  corpus 
and  so  forth  show  that  at  different  perceptions  of  threat  we  change  our  standards  of 
reasonableness.  And  so,  that's  why,  I  guess,  we've  tied  ourselves  —  I'm  not  a  lawyer,  but  I 
think  we  have  tried  to  tie  ourselves  to  the  mast  of  the  Constitution  and  deliberately 
developed  precedence. 

That's  why  I  think  it  is  worth  really  looking  more  at  this  question  that  a  couple  of  you 
referred  to  and  I'd  like  to  ask  the  other  panelists  if  they  differ  from  Mr.  Stevens  and  Mr. 

Yoo's  account  of  how  the  wall  of  separation  between  enforcement  and  intelligence  grew  up, 
grew  out  of  the  Constitution  and  whether  that  changes,  whether  that  wall  shifts  depending 
on  a  time  of  war  and  whether  a  time  of  war  means  just  a  linguistic  expression  of  war  or  some 
other  determination  of  war. 

Let  me  ask  anyone  other  than  Mr.  Stevens  or  Mr.  Yoo  to  address  this. 

MILLER: 

Briefly  on  that  subject,  I  think  that  much  of  the  concern  and  the  testimony  this  morning 
about  the  wall  of  separation  really  focuses  on  approaches  that  the  Department  of  Justice  and 
the  FBI  developed  internally  over  time  through  several  administrations  that  were  not 
necessarily  required  even  by  the  original  FISA  Act,  but  not  grew  into  bureaucratic  principle. 

I  personally  had  instances  where  I  was  trying  to  persuade  Justice  and  the  FBI  to  revisit  some 
of  those  principles  and  you  know,  they've  been  doing  it  this  way  for  quite  a  while  and  it  was 
very  hard  to  get  them  to  change  their  mind. 

And  so  I  think  much  of  what  the  Patriot  Act  did  with  respect  to  FISA  was  to  tear  down 
barriers  that  had  been  created  institutionally  that  were  not  required  by  the  statute,  perhaps 
were  embraced  by  the  court  over  time  because  it  was  sort  of  the  standard  argument  that  was 
being  given  by  Justice  and  the  FBI  with  respect  to  some  of  these  issues. 

MILLER: 

The  wall  of  separation,  I  think,  will  allow  everyone  —  I  know  Mr.  Yoo  in  particular  feels  very 
good  about  the  change  in  FISA  and  the  appellate  decision  with  respect  to  the  powers  that  the 
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FISA  court  has,  but  I  don't  think  that  wall  of  separation  was  built  into  FISA  originally  and  I 
don't  think  the  analysis  today  really  should  turn  on  whether  we  call  something  war  or  not. 

I  mean,  I  think  we  should  just  go  back  and  read  the  statute,  read  it  as  amended.  I  think  that 
the  change  that  has  permitted  cooperation  between  intelligence  and  law  enforcement  in 
proper  circumstances  was  appropriate. 

STEVENS: 

Let  me  add  a  sentence  or  two  to  what  Ms.  Miller  said.  We  have  to  remember  that  when  this 
wall  of  separation  dates  from  at  least  until  World  War  II,  because  when  the  CIA  was  created, 
as  the  chairman  said,  it  was  by  statute  not  to  have  any  domestic  law  enforcement  function 
and  that  was  because  Congress  rightly  feared  what  the  KGB  and  the  NKVD  in  those  days 
was  doing  in  Russia  and  what  the  Gestapo  had  done  in  Germany. 

That  legacy  continues  to  exist.  The  difficulty  we  face  today  is  that  with  terrorism  and  other 
threats,  a  lot  of  those  lines  don't  make  sense  anymore.  And  so  we  have  to  find  a  new  way  of 
still  protecting  our  civil  liberties,  not  having  a  Gestapo  and  yet  giving  the  executive  branch 
the  power  that  it  needs  to  do  the  things  that  it  has  to  do  to  defend  us.  And  those  are  hard 
lines  to  draw,  but  this  process,  I  think,  is  going  to  draw  some  of  that  out  and  maybe  we  can 
adjust  some  of  these  statutes  accordingly. 

HOLT: 

Clearly  my  question  was  too  open  ended  and  I  know  Mr.  Barr  wanted  to  address  it  so  later  — 
well,  my  time  has  expired  and  in  fairness  to  the  others.  I'll  have  Mr.  Barr  submit  it  in  writing, 
perhaps. 

GOSS: 

That's  OK.  Go  ahead  and  answer  the  question. 

BARR: 

There  is  clearly  no  requirement  for  separation  under  the  Constitution  and  actually 
separation  on  domestic  matters  does  not  go  back  to  World  War  II.  The  CIA-FBI  distinction  is 
a  bifurcation  based  on  geography  —  foreign  intelligence  versus  domestic. 
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The  FBI  prior  to  FISA  and  all  that  stuff  had  both  roles  —  domestic  security  intelligence 
collection  and  law  enforcement.  There  was  not  this  issue  of  separation. 

Now  separation  in  collection  is  terrible.  It  is  the  enemy  of  success  and  we  can't  allow  it  to 
happen.  They  are  both  sources  of  power  to  the  government,  not  limitations  on  the 
government.  But  there  is  a  practical  problem  that  we  still  haven't  solved.  I'm  not  sure  it's 
solvable,  which  is  once  we  decide  to  move  on  one  track  on  the  enforcement  side,  forget  all 
of  the  information  that  we've  accumulated,  but  once  we  say  now  we're  going  to  try  to  use 
our  law  enforcement  power  against  you,  then  the  information  we've  accumulated  becomes 
exposed  in  the  public  realm.  That  is  what  we  see  in  the  Moussaoui  case.  It's  very  hard  to  deal 
with  that. 

So  that's  a  practical  reason  that  at  some  point,  particularly  the  enforcement  point,  you  have 
to  make  choices  based  on  the  kind  of  information  you  want  to  surrender. 

GOSS: 

Thank  you.  I  would  note  the  presence  of  Mr.  Burr  and  Mr.  Gallegly  earlier.  They  were  called 
away  to  other  matters. 

Mr.  Cunningham? 

CUNNINGHAM: 

Thank  you,  Mr.  Chairman.  I  was  tickled  at  the  analogy  of  separation  of  Air  Force  and  Army. 
As  a  Navy  pilot,  prior  to  1947  it  was  the  Army  Air  Corps.  We  never  lost  a  war.  Since  we 
became  an  Air  Force,  we've  never  won  one. 

I  would  probably  get  a  better  grade  in  Mr.  Barr's  class  than  I  would  Mr.  Heymann's.  I  think 
fair  and  balanced  at  Harvard  is  an  oxymoron  and  I  was  ready  to  pounce  on  you,  Mr. 
Heymann.  I  was  ready  to  pounce  on  you,  mining  (ph)  from  your  background.  But  I  tell  you 
what.  I  enjoyed  your  presentation  and  I  was  impressed  with  it.  And  I  think  I  would  actually 
get  a  better  grade  in  Mr.  Barr's  class,  but  I  would  enjoy  your  class  more,  I  think. 

I  hate  people  --  when  I  have  a  town  hall  meeting,  I  hate  people  that  make  a  statement 
instead  of  asking  a  question,  but  I'm  going  to  break  my  rule  and  I'm  going  to  make  some 
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statements.  I'm  not  going  to  change  at  all. 

You're  right.  We  are  in  a  war.  If  you  take  a  look  at  what  this  committee  has  seen  and  the 
amount  of  people  that  we  have  caught  and  detained  and  questioned,  the  lives  that  we  have 
saved  in  this  country  is  phenomenal.  The  American  public  has  no  idea  of  what  this 
committee  and  what  our  agencies  have  done  in  that. 

I  would  say  that  my  second  book,  Mr.  Heymann,  is  called  "Shalom:  Parts  2  (ph)"  when  I  flew 
in  Israel.  I  wouldn't  take  away  the  Israelis'  right  and  the  things  they  do  in  self-preservation 
more  than  I  would  in  the  United  States  itself. 

You  made  a  statement  that  you  were  worried  where  your  son  will  be.  I'm  worried  about  if 
your  grandson  will  be  and  I  think  that's  why  these  things  are  very,  very  important. 

There  was  the  Phoenix  report  —  let  me  give  you  an  example.  We  had  Middle  Easterners  in 
Arizona  preaching  Al  Qaida,  sending  out  literature,  went  to  the  madrassas,  preached  world 
jihad.  Guess  what?  They  were  9/11  pilots.  There  is  a  second  group  there  today  preaching  Al 
Qaida,  putting  out  the  same  literature. 

One  of  them  wanted  to  be  a  pilot.  He  was  so  stupid  he  couldn't  pass  so  he  went  to  be  a 
copilot.  Do  you  know  what  he  is  doing  today?  Airport  security.  And  these  people,  I  think, 
deserve  to  be  looked  at.  I  think  there  is  probable  cause  there  in  my  estimation. 

I  don't  know  if  you  have  seen  (inaudible)  Gideon,  the  movie,  but  I  support  it  and  I  think  we 
need  more  sorts  of  Gideons  like  the  Israelis  use  in  this  country. 

I  yield  back,  Mr.  Chairman. 

GOSS: 

Thank  you,  Mr.  Cunningham. 

The  gentleman  from  Minnesota,  Mr.  Peterson? 

PETERSON: 

Thank  you,  Mr.  Chairman.  Tm  not  sure  if  Tm  smart  enough  or  qualifled  enough  to  ask  this 
question  in  the  right  way,  but  the  Moussaoui  situation,  I  don't  know  how  much  any  of  you 
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know  about  that  or  paid  attention  to  it,  but  the  Minneapolis  office  of  the  FBI  is  very 
frustrated  in  the  way  this  whole  thing  was  handled.  And  it  still  has  not  been  resolved,  in  my 
mind. 

They  did  not  want  them  to  do  a  FISA.  They  wanted  them  to  do  something  else,  which  I  can't 
really  explain,  some  legal  criminal  deal.  And  apparently  somebody  at  headquarters  was 
reluctant  to  do  it  because  it  would  undermine  their  case,  because  apparently  whatever 
happened  in  the  past,  if  they  were  denied  this,  that  it  had  some  kind  of  negative  impact  on 
prosecuting.  So  they  made  the  decision  they  wanted  to  go  with  FISA,  because  that  was  less 
damaging  to  their  case. 

Well,  their  case  is  so  screwed  up  that  Tm  not  sure  if  it's  going  to  win  anyway,  but  my  concern 
is  that  as  I  understand  what  happened  and  maybe  some  of  you  would  know  that  whoever 
made  the  decision  did  not  understand,  apparently,  the  higher  ups  in  the  FBI  understood 
they  could  tie  Moussaoui,  that  Moussaoui  —  you  didn't  have  to  tie  him  to  an  actual  state,  as 
long  as  he  was  part  of  a  terrorist  organization  they  should  have  given  them  this  authority. 
Some  underling  didn't  understand  that. 

I  guess  my  question  is,  you  all  have  said,  well,  we  need  to  make  these  changes.  The 
Congress  needs  to  change  the  law  so  that  we  can  deal  with  this.  My  experience  and  I've  been 
around  here  for  a  while  is  whenever  we  end  up  passing,  by  the  time  the  bureaucracy  gets 
done  implementing  it,  it  doesn't  look  anything  like  what  we  did.  I'm  not  sure  these  folks  get 
it,  some  of  these  agencies.  I  would  just  like  your  perspective  on  that  point  of  view.  I  have  not 
gotten  what  I  consider  to  be  adequate  answers  out  of  the  FBI  to  this  day.  And  I'm  not  so  sure 
that  even  if  we  change  the  law  that  they  would  necessarily  do  what  we  were  suggesting. 

Am  I  way  off  base? 

BARR: 

This  was  a  case  where  Congress  set  a  standard  —  probable  cause  to  believe  that  the  target 
was  a  foreign  power  or  an  agent  of  a  foreign  power.  Now  that's  the  standard  the  Congress 
adopted.  And  the  problem  with  the  FBI  was  they  weren't  sure  they  could  meet  that  standard. 
People  who  have  come  with  20/20  hindsight  say  "Well,  you  could  have  made  this  argument 
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and  made  this  standard".  I'm  not  so  sure.  They  had  a  guy  with  two  knives,  he  made 
statements  about  every  good  Muslim  has  to  fight,  you  know,  how  does  that  make  him  a 
foreign  power.  And  that  was  the  concern  within  the  FBI.  And  that  goes  back  to  what  I  said 
before.  One  of  the  problems  here  is  that  these  rules  ahead  of  time  that  Congress  tries  to 
crack  and  the  standards  that  they've  carried  over  from  the  criminal  justice  system  too  often 
act  as  restrictions  on  what  is  reasonable  under  the  circumstances  then  puts  agents  in  the 
impossible  position  of  trying  to  do  what  they  know  is  reasonable  and  may  be  very  important 
versus  what  some  rule  written  in  a  committee  staff  room  says. 

PETERSON: 

But  as  I  understand  it,  the  top  people  knew  that  they  could  tie  him,  but  the  bottom  people 
didn't  and  what  I  am  frustrated  with  is  that  I  can't  even  get  —  the  FBI  won't  tell  me  who 
made  these  decisions  and  who  was  actually  involved  so  I  can  talk  to  them.  So  I  wonder  what 
the  heck  they  are  up  to. 

BARR: 

Actually,  Senator  Leahy  put  out  a  report  on  this.  They  reviewed  the  situation.  They'd  go 
through  the  whole  who  stroked  John  on  it  and  frankly,  in  an  effort  to  say,  yeah,  there  was 
probable  cause,  they  could  have  established  probable  cause,  but  I  think  that  actually  if  you 
look  at  the  facts,  you  can  see  what  worried  them,  which  was  the  inability  to  tie  into  a  foreign 
government  or  group  known  to  be  a  group  and  that  was  the  problem. 

PETERSON: 

That  was  their  excuse.  But  Tm  not  sure... 

BARR: 

That's  what  the  law  says.  The  other  reason  you  get  this  kind  of  institutional  behavior  is 
precisely  because  of  the  witch  hunts  and  the  destroyed  reputations  and  the  destroyed 
livelihood  that  many  government  agents  have  had  to  face  in  the  past  30  years  when  they've 
been  found  to  have  made  a  mistake. 

PETERSON: 

But  it's  not  tying  them  to  a  foreign  power.  It's  tying  them  to  a  foreign  terrorist  group,  which 
they  could  have  done.  They  had  the  information  that  tied  them  to  that. 
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BARR: 

What  tied  them  to  a  foreign  terrorist  group?  What  was  the  evidence  that  tied  them  to  a 
foreign  terrorist  group? 

PETERSON: 

Well,  I  thought  they  had  the... 

BARR: 

It's  very,  very  problematic  and  that's  why  the  administration  has  said  there's  no  reason  not 
to  cover  foreign  individuals  who  are  believed  to  be  engaging  in  terrorist  activities.  They 
don't  have  to  try  to  tie  them  to  a  group.  Why  is  that  important  under  the  Constitution? 

HEYMANN: 

I  don't  disagree  with  anything  much  that  Mr.  Barr  said,  but  except  in  thinking  of  whether 
they  could  have  gone  for  it,  you  people  know  as  well  as  any  of  us  do  the  number  of  FISA 
warrants  that  have  been  granted  in  a  row,  which  is  something  like  14,000, 1  believe. 

In  other  words,  the  court  that  Mr.  Barr  worries  about  has  not  been  a  major  impediment  to 
getting  warrants.  They  have  granted,  I  believe,  14,000. 

PETERSON: 

The  FBI  wouldn't  even  push  it. 

HEYMANN: 

I  think  Mr.  Barr  describes  the  law  perfectly  and  except  for  his  terrible  one-sidedness  about 
it,  I  would  also  agree  that  the  times  make  a  lot  of  difference  to  them,  if  they're  worried  — 
they  have  apparently  been  getting  criticism  from  the  FISA  court  and  they  tend  to  back  away 
and  nowadays  they'll  go  the  other  direction. 

BARR: 

This  came  in  the  wake  of  a  tremendous  amount  of  criticism  of  the  FBI  seeking  FISA  under 
circumstances  where  it  wasn't  justified. 

PETERSON: 

Thank  you,  Mr.  Chairman. 
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GOSS: 

Mr.  Bereuter? 

BEREUTER: 

Thank  you,  Mr.  Chairman.  I  want  to  thank  the  panel  for  an  excellent  presentation,  for 
stimulating  our  thoughts  in  this  area.  I  feel  fortunate  to  follow  Mr.  Peterson,  because 
actually  he  began  the  subject  Td  like  to  pursue  and  as  a  result  of  the  joint  inquiry  on  9/ 1 1 
between  the  House  and  Senate  Intelligence  committees,  I  would  have  to  say  it  is  very  clear 
that  the  FBI  and  Justice  were  in  error,  that  they  did  an  incomplete  search  and  an  incomplete 
knowledge  of  the  statutes. 

They  did  not  have  to  tie  it  to  a  foreign  government.  They  could  and  admitted  that  they  had 
the  evidence  to  tie  it  to  a  foreign  terrorist  group  and  they  failed  to  do  that,  so  subsequently 
we  have  instructed  them  that  they  need  to  inform  their  agents  and  the  people  in  the 
department  here  about  the  full  breadth  of  their  powers  in  that  respect. 

But  beyond  that,  we  hopefully  will  be  clarifying  it  further,  although  I  don't  think  it  needed 
any  clarification,  I  think  it  has  been  used  as  an  excuse  of  one  of  two  major  errors  in  the  FBI, 
the  other  involving  the  Phoenix  memo. 

Professor  Heymann,  I  think  if  I  understood  a  few  of  your  comments  a  few  minutes  ago,  you 
said  something  like  you  think  perhaps  Congress  should  look  at  changing  the  FISA  law  with 
respect  to  visiting  aliens  as  a  possibility  if  that  is  correct. 

Then  I  would  ask  you  why  do  you  distinguish  between  resident  aliens  and  visiting  aliens  if 
I've  understood  your  first  point  correctly? 

HEYMANN: 

The  distinction  I  make  is  that  I  assume  a  very  high  percentage  of  resident  aliens  have 
developed  a  substantial  loyalty  to  the  United  States  and  we,  perhaps,  have  some  obligation 
to  them  and  I  assume  that  visitors  have  no  particular  loyalty  to  the  United  States  and  we 
have  no  very  great  obligation  to  them. 

HEYMANN: 
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That's  really  why  I  make  the  distinction.  The  statutes,  by  the  way,  in  this  area  have  made 
that  distinction.  The  administration  has  not,  but  the  FISA  statute  and  other  statutes  define  a 
category  called  "U.S.  persons"  which  always  include  citizens  and  resident  aliens. 

BEREUTER: 

But  it  would  be  true,  wouldn't  it,  that  a  visiting  alien  or  a  resident  alien  could  both  have 
hostile  intent  toward  the  United  States?  I  think  one  staff  member  reminded  me  that  Charles 
Taylor  was  a  resident  alien  of  the  United  States. 

HEYMANN: 

I  don't  know. 

BEREUTER: 

So  I  am  wondering  how  far  we  go  in  this  area. 

HEYMANN: 

I  could  be  convinced  it  was  a  mistake,  but  I  would  like  to  protect  resident  aliens  and  I  think 
the  Congress  has  tried  to  —  one,  if  you're  really  trying  to  legislate  in  this  area,  a  very  sensible 
way  to  do  it  would  be  to  do  it  in  the  terms  in  the  number  of  years  the  person  had  been  in  the 
United  States.  There  are  other  statutes  that  talk  about  resident  alien  —  after  five  years  you 
are  eligible,  I  think,  to  apply  for  citizenship.  That  wouldn't  be  a  bad  way  to  make  the 
distinction. 

STEVENS: 

Mr.  Bereuter,  could  I  just  observe,  though,  we  can  begin  to  write  in  internal  revenue  code 
around  exactly  when  and  with  respect  to  whom  FISA  will  apply,  how  long  a  visit  is  necessary 
and  then  we'll  have  to  have  some  certainty  about  the  days  that  we've  counted.  Will  three 
different  people  different  (inaudible).  There's  a  whole  question  here  in  a  temporary  visa  that 
you  then  violate  and  remain  in  the  United  States.  Are  you  visiting  or  not? 

The  reason  constitutionally  the  president's  authorities  are  written  as  large  as  they  are  is 
because  at  the  end  of  the  day,  a  great  deal  of  flexibility  and  discretion  is  required  in  response 
to  specific  circumstances. 
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And  I  promise  you,  if  we  go  down  that  road,  if  we  begin  writing  what  we  think  is 
liberalizations  into  FISA  in  terms  of  increasingly  detailed  requirements,  there  will  be  a  lot 
more  of  these  issues  concerning  well,  at  the  FBI  level  we  couldn't  quite  get  it  into  the 
requirement,  so  that's  why  we  didn't  do  X,  Y  or  Z. 

And  that,  it  seems  to  me,  is  the  slippery  slope  that  you  go  down.  It's  one  of  the  reasons  the 
framers  decided  it's  better  to  hold  the  president  accountable,  but  to  give  him  broad 
authority.  It  might,  for  example,  rather  than  legislating,  be  appropriate  for  the  committee  in 
its  oversight  capacity  to  see  how  that  discretion  is  being  applied  and  not  seek  to  fetter  or 
channel  it  from  the  beginning,  particularly  under  the  circumstances  we  now  face. 

HEYMANN: 

If  I  could  just  argue  for  a  second  against  Mr.  Stevens.  We  do  need  a  statute  and  we  have  a 
FISA  statute  and  we've  had  one  for  2  5  years  to  prevent  the  president  having  the  authority  to 
wiretap  any  American  citizen  at  any  time  the  president  believes  the  person  is  acting  as  an 
agent  of  a  foreign  power  is  the  technical  words. 

We  need  the  protection  of  the  judiciary  and  we  have  that.  My  own  view  on  not  reducing  the 
protections  for  visiting  aliens  is,  in  part,  a  law  enforcement  related  or  counterterrorism 
related  issue.  I  don't  think  that  when  we  have  a  guy  like  Moussaoui  we  want  to  pick  him  up 
right  away.  I  think  we  want  to  know  who  he  is  dealing  with  and  try  to  find  as  many  of  the 
dangerous  people  as  we  can. 

And  so  I  would  try  to  loosen  up  our  ability  to  find  dangerous  people. 

GOSS: 

Mr.  Hastings? 

HASTINGS: 

Thank  you  very  much,  Mr.  Chairman.  Mr.  Chairman,  I  applaud  you  and  Ms.  Harman  and 
all  of  us  for  having  this  open  hearing  and  the  extraordinariness  of  the  witnesses  that  are 
here.  The  tragedy  is  the  limitation  of  time  not  just  in  our  ability  to  answer  questions  or  your 
ability  to  put  information  to  us.  I  would  urge  perhaps  in  the  future  even  as  much  as  a  one  day 
retreat  with  the  same  and  other  individuals  with  the  focus  being  pretty  much  the  same  but 


https://plus.cq. conn/doc/congressionaltranscripts-892490?3 


44/65 


12/17/2018  CQ 

maybe  in  an  effort  to  give  us  some  clear  direction  about  what  I  agree  with  Mr.  Barr  about  is 
an  ample  and  an  abundant  amount  of  confusion  with  reference  to  the  laws  that  we  have  the 
responsibility  in  dealing  with  oversight  in. 

Mr.  Barr,  you  raised  one  thing  that  peaked  my  interest,  suggesting  that  it  is  appropriate  that 
people  be  detained  until  hostilities  end.  In  the  war  as  defined  today  against  terrorism,  I 
don't  see  any  end.  What  then  do  you  do  with  the  individual  be  he  or  she  an  enemy 
combatant  or  however  they  come  into  detention. 

When  does  that  person  have  something  else  address  them  in  some  kind  of  system? 

BARR: 

Well,  first,  to  the  extent  that  they  are  an  American  citizen,  at  least,  they  do  have  access  to 
the  U.S.  courts  in  terms  of  the  writ  of  habeas  corpus  which  cast  the  validity  of  their 
detention,  in  which  case  there  would  be  some  type  of  review  as  to  whether  this  was  a 
pretextual  detention  or  whether  there  was  some  basis  for  determining  that  person  was  an 
unlawful  combatant. 

With  respect  to  foreign  persons  who  were  being  held  as  combatants,  at  least  the  initial 
judgment  as  to  when  hostilities  end  is  invested  in  the  president  and  it's  largely  diplomatic 
and  political  checks. 

HASTINGS: 

Left  to  that  kind  of  determination,  then,  it's  Guantanamo  forever.  I  don't  ask  for  a  response. 
It  just  troubles  me.  I  have  found  no  reason  to  believe  that  the  law  in  its  present  state  does  not 
cover  every  aspect  of  what  is  needed  for  investigative  purposes  or  by  the  authorities  that 
have  that  responsibility  inclusive  of  FISA. 

And  I  don't  even  quarrel  that  much  with  certain  aspects  of  the  Patriot  Act.  I  think  what  goes 
unsaid  here  is  with  Jane  Lunchbucket,  if  she  is  worried  all  is  worried  about  Big  Brother.  And 
that's  basically  covering  that  realm  whereas  we  are  sophisticated  enough  and  intellectual 
enough  to  carry  it  to  another  level  talking  about  something  about  terrorism,  and  she  buys 
the  ticket  to  Florida  with  a  credit  card,  she's  not  worried  about  privacy,  but  an  amalgamation 


https://plus.cq. conn/doc/congressionaltranscripts-892490?3 


45/65 


12/17/2018 


CQ 


of  all  the  information  about  her,  I  would  think,  would  create  some  reasonable  expectation  of 
privacy. 

I  guess  what  we  really  ought  know  and  can  any  of  you  tell  us  is,  can  the  FBI  do  its  job.  I  think 
it  can.  They  caught  terrorists  and  tried  them  —  the  U.N.  bombers.  We've  caught  domestic 
terrorists  and  tried  them;  the  Oklahoma  bomber  and  courts  have  been  very  protective. 

I  remember  so  vividly  of  law  enforcement  people  crying  the  blues  about  Gideon  and 
(inaudible)  and  those  decisions.  And  do  you  know  what  it  did.  It  made  them  make  better 
cases.  That's  really  all  it  did.  As  a  matter  of  fact,  I  was  scared  sometimes  I  wanted  to  go  back 
to  the  old  system  because  I  could  win  cases  when  the  law  enforcement  people  would  mess 
up. 

But  in  this  instance,  I  just  --  can  the  FBI  do  its  job  or  is  it  sufficient  in  its  present  form 
modified,  I  think,  by  Mr.  Mueller  and  Attorney  General  Ashcroft  in  a  helpful  way  to  get 
things  done.  Do  you  all  feel  me  on  that  at  all?  Ms.  Miller? 

MILLER: 

There  are  several  questions  in  there.  I  certainly  think  that  from  the  outside  at  least  I  think 
the  steps  that  Mr.  Mueller  has  taken  to  try  to  bring  the  FBI  forward  into  dealing  with  the 
problems  after  9/11  have  been  very,  at  least  as  I  said  on  the  outside,  very  useful  and 
productive. 

I  do  have  a  bias,  as  I  think  you  do  that  the  criminal  justice  system  can,  in  fact,  work  in  most 
instance  and  probably  should  be  our  first  line  approach. 

HASTINGS: 

Thank  you,  Mr.  Chairman. 

GOSS: 

If  one  of  you  wishes  to  answer  the  question  please  do.  I  think  it's  important.  It's  a  reasonable 
question  and  I  think  we'd  be  interested  in  the  answer. 

STEVENS: 
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Could  I  just  make  a  brief  comment?  I  think  the  question  is  what  is  the  FBI's  job?  Because 
your  comment  was  prefaced  by  a  concern  about  Guantanamo  Bay  and  indefinite  detention. 

I  think  of  Guantanamo  Bay  as  the  armed  forces  job,  not  the  FBI's  job.  Let  me  comment  just 
on  that  part  of  the  armed  forces  job  that  you  asked  about. 

Lots  of  concern  has  been  expressed  about  this  notion  of  indefinite  detention  at  the 
discretion  of  the  president.  But  the  fact  of  the  matter  is,  we're  only  two  years  from  the  World 
Trade  Center  and  the  Pentagon  bombings.  If  you  consult  your  criminal  statutes,  you  will 
find  innumerable  crimes  in  the  United  States  that  call  for  terms  of  imprisonment  of  30 
years.  I  think  that  if  you  are  found  by  the  president  to  be  in  cahoots  with  A1  Qaida,  that  it  is 
not  unreasonable  that  you  might  be  detained  for  two  years  or  many  more. 

But  at  the  end  of  the  day,  it's  the  president  who  has  the  kind  of  information,  as  Mr.  Barr 
indicated,  to  make  the  determinations  about  when  that  term  of  detention  would  end  and  my 
own  sense  is  that  it  will  be  used  by  a  future  president  very  conscientiously  and  humanely. 
That  is  what  we  would  expect.  Tm  sure  that  is  what  we  would  all  demand. 

YOO: 

Just  a  perspective  from  international  law  about  your  question.  In  the  past,  wars  were  over 
and  prisoners  were  released  because  you  would  sign  a  peace  treaty  with  a  foreign  nation  and 
that  foreign  nation  was  then  responsible  to  enforce  the  peace  on  its  own  citizens. 

You  don't  have  that  situation  with  the  Al  Qaida  terrorist  network,  so  a  peace  treaty  is  not  the 
way  you  figure  out  when  the  conflict  is  over.  So  what  does  a  peace  treaty  represent?  Back 
when  countries  started  using  it,  you  could  look  at  examples  of  non-state  warfare  that  existed 
before  the  Peace  of  Westphalia  in  1648.  And  essentially  the  test  had  been  when  the  enemy 
could  no  longer  pose  a  threat  to  harm  your  country. 

And  so  if  you  were  to  apply  that  test  here,  people  currently  in  detention  in  Guantanamo  Bay 
and  the  United  States  would  have  a  right  to  release  when  hostilities  with  Al  Qaida  were  over 
such  as  their  capabilities  were  sufficiently  degraded  so  that  they  could  not  launch  attacks  on 
the  United  States  or  its  troops  or  citizens  anymore. 
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SMITH: 

One  sentence  on  Guantanamo,  Mr.  Chairman,  my  problem  is  not  that  were  doing  it.  My 
problem  is  that  we're  doing  it  unilaterally.  I  would  much  prefer  to  see  an  international 
tribunal,  some  sort  of  international  process  as  we've  done  in  the  Balkans  and  in  Central 
Africa. 

HASTINGS: 

Thank  you,  Mr.  Chairman. 

GOSS: 

Thank  you,  Mr.  Hastings. 

Mr.  Burr? 

BURR: 

Thank  you,  Mr.  Chairman.  To  all  six  of  you,  our  gratitude  for  your  willingness  to  come  in 
and  for  your  expertise  you  bring  to  the  issue.  I  can  assure  you  I  don't  hold  the  same 
expertise,  so  I  will  try  to  ask  some  questions  quickly  in  layman's  terms. 

Mr.  Barr,  in  your  testimony  you  said  and  I  quote,  "As  the  Supreme  Court  has  observed,  the 
Constitution  is  not  a  suicide  pact,  but  rather  confers  the  powers  to  use  all  means  necessary 
for  its  own  preservation  and  defense.  No  foreign  threat  can  arise  if  the  Constitution  does  not 
empower  the  president  to  meet  and  defeat  and  I  would  ask  all  but  Mr.  Barr,  do  you  agree  or 
disagree  with  that.  Let  me  start  at  that  end. 

HEYMANN: 

I  would  never  disagree  with  Mr.  Barr. 

STEVENS: 

In  your  briefing  materials  there  is  a  report  that  I  authored  just  shortly  after  September  1 1  for 
CSIS  concerning  the  president's  authority  with  respect  to  the  use  of  the  armed  forces  in 
homeland  defense.  And  it  argues  very  strongly  that  the  president's  authority  expands  in 
times  of  grave  emergency.  So,  I  would  say  yes,  absolutely. 

BURR: 
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Mr.  Heymann? 

HEYMANN: 

I  haven't  seen  that  and  I  am  a  little  —  I'd  like  to  think  about  it  a  little,  but  I  certainly  don't 
believe  the  president  has  the  authority  to  do  whatever  he  wants.  I  certainly  don't  believe  the 
president  has  the  authority  to  do  whatever  he  thinks  has  to  be  done  whenever  he  thinks 
there  is  a  danger. 

BURR: 

So  that  would  be  a  no.  Thank  you. 

Ms.  Miller? 

MILLER: 

I  guess  I  would  associate  myself  with  Mr.  Heymann,  because  I  think  that  the  president 
maybe  —  I  don't  know  if  you  can  do  yes  or  no  in  quite  that  way.  As  a  former  official  in  the 
executive  branch,  I  have  always  --  my  role  often  was  to  defend  and  I  believed  in  defending 
executive  branch  and  the  president's  prerogative  to  take  care  of  the  country  in  time  of  war. 

BURR: 

That  would  be  no. 

MILLER: 

OK. 

BURR: 

OK.  Thank  you. 

Mr.  Smith? 

SMITH: 

Sadly,  I  have  to  vote  no  in  the  same  way  Professor  Heymann  and  Judy  Miller  have  voted  no. 
But  reluctantly,  because  I  agree  with  the  sentiment  of  Mr.  Barr's  statement. 

BURR: 

Let  me  ask  you,  Mr.  Heymann,  is  there  a  difference  between  Pearl  Harbor  and  9/11? 
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HEYMANN: 

There  are  a  lot  of  differences. 

BURR: 

What  happened  to  America  is  different  in  either  attack? 

HEYMANN: 

Two  days  after  Pearl  Harbor,  we  were  faced  with  a  conflict  with  a  Germany  that  probably 
had  70  million  people,  armor,  the  biggest  air  force  in  the  world,  accompanied  by  Japan, 
probably  had  15  million,  16  million  people,  Italy,  40  million,  50  million.  There  is  a  lot  of 
difference  between  that  and  500  people  with  box  cutters.  And  I  don't  mean  to  understate 
the  danger  of  A1  Qaida.  I  think  we're  in  a  new  world  after  September  11. 

BURR: 

Are  we  at  war? 

HEYMANN: 

I  don't  think  we're  at  war. 

BURR: 

Mr.  Smith,  are  we  at  war? 

SMITH: 

I  think  we  should  think  of  ourselves  as  war. 

BURR: 

Well,  your  testimony  said  we  are  at  war.  We  are  in  war  with  terrorism. 

SMITH: 

In  my  mind  it  helps  to  think  of  this  as  war,  yes.  And  the  Congress  has  not  declared  war. 
BURR: 

Isn't  the  separation  that  I've  heard  this  morning  really  over  whether  you  think  we're  at  war 
or  not? 

SMITH: 
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With  all  due  respect,  sir,  I  think  that  oversimplifies  it  a  bit.  What  were  saying  is  what 
Professor  Heymann  said.  We're  facing  a  very  different  kind  of  war  that  we've  not  faced 
before.  One  of  the  difficulties  we're  having,  I  think,  is  we  tend  to  project  what  we've  done  in 
the  past  with  respect  to  legal  theories  and  constructs  into  the  future. 

I  think  all  of  us  are  saying  we  need  to  think  differently  about  it  so  that  we  can  craft  some  new 
ways  of  fighting  and  winning  this  war,  but  without  harming  our  gut... 

BURR: 

I  don't  think  we're  all  after  the  same  objective.  In  the  same  statement  you  said  we're  at  war 
with  terrorism,  but  we  must  find  a  way  to  fight  and  win  the  war  consistent  with  the 
preservation  of  fundamental  civil  liberties. 

Have  we  protected  those  fundamental  civil  liberties  to  date? 

SMITH: 

As  far  as  I  know,  yes. 

BURR: 

OK.  Let  me  ask  you  one  other  area  of  your  testimony.  I  was  struck  by  your  comment  on  page 
three  where  you  said  when  we  obtained  the  KGB  archives,  we  learned  that  the  KGB  was 
terrific  in  collection  of  intelligence  information  about  the  West,  but  they  were  terrible  on  its 
analysis,  and  I'm  quoting  here,  "the  reason,  of  course,  was  that  they  couldn't  tell  Stalin  the 
truth",  end  quote. 

In  the  next  sentence  you  go  on  to  say  that  we  need  to  make  sure  that  we  not  only  have 
adequate  collection,  but  also  a  process  that  assures  the  unvarnished  analysis  reaches  our 
most  senior  policymakers.  I  just  want  to  give  you  an  opportunity  to  make  it  clear.  You're  not 
in  any  way  suggesting  that  the  president  and  the  intelligence  community  are  in  any  way  like 
Stalin  or  the  KGB. 

SMITH: 

Of  course  not.  Thank  you.  I  would  never  have  suggested  that.  But  the  point  is  simply  and 
this  committee,  among  all  others,  has  as  one  of  the  things  that  I  am  sure  is  central  to  what 


https://plus.cq. conn/doc/congressionaltranscripts-892490?3 


51/65 


12/17/2018  CQ 

you're  trying  to  do  is  to  preserve  the  integrity  of  that  process  and  make  certain  that  the  DCI 
and  all  the  great  men  and  women  who  work  for  him  can  speak  truth  to  power  because  that  is 
essential  in  making  valid  decisions  in  a  democracy. 

BURR: 

I  thank  you.  Mr.  Chairman,  my  time  has  expired. 

GOSS: 

Thank  you,  Mr.  Burr.  Mr.  Ruppersberger? 

RUPPERSBERGER: 

It's  a  great  panel  and  I  wish  we  had  a  lot  more  time  that  we  could  discuss  a  lot  of  the  issues 
that  you've  raised.  I'd  like  to  get  into  the  —  referred,  I  think,  Mr.  Smith,  about  the  FBI  and 
putting  aside  the  capability  and  the  effectiveness  of  the  FBI,  do  you  view  the  civil  liberty 
implications  of  keeping  domestic  intelligence  a  function  within  the  FBI  as  opposed  to 
creating  a  new  agency.  In  other  words,  what  really  —  you  touched  on  it  in  your  testimony, 
but  could  you  broaden  why  you  feel  that  you  think  there  should  be  a  separate  entity. 

SMITH: 

My  principle  reason  for  favoring  a  separate  entity  is  because  I  think  it  would  be  a  more 
effective  intelligence  service  if  it  were  separated  from  the  law  enforcement  function.  With 
respect  to  civil  liberties,  my  preferred  answer  would  be  to  have  a  collection  agency  part  of 
the  Department  of  Justice  but  without  arrest  authority,  because  I  think  that  gives  greater 
confidence  that  they  would  be  less  abusive  —  potentially  less  abusive  of  civil  rights  than  one 
that  also  has  arrest  authority. 

Now,  my  civil  libertarian  friends  disagree  with  that.  They  think  that  they  need  to  have  —  any 
domestic  law  enforcement  agency  ought  to  have  arrest  authority  because  that  enforces  the 
discipline  that  goes  with  it.  That's  a  close  call,  but  one  that  we  have  to  think  about. 

RUPPERSBERGER: 

Let  me  ask  this  to  anyone  on  the  panel  with  respect  to  the  focus  of  the  CIA.  I  mean,  since 
9/11  a  lot  of  things  have  changed.  I,  from  a  personal  point  of  view  have  observed,  I  think,  a 
tremendous  amount  of  teamwork  with  all  the  intelligence  agencies,  which  is  the  main 
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reason  why  I  think  we  haven't  had  another  9/11.  We  need  to  go  a  lot  further,  I'm  sure,  but 
how  about  the  CIA's  ability  to  do  more  in  the  United  States. 

Right  now  I  assume  they're  working  through  the  FBI.  Do  you  think  we  need  to  look  at  that, 
the  CIA's  role  since  9/11? 

SMITH: 

Just  to  kick  it  off  without  taking  any  time,  I  do  think  that  keeping  your  foreign  intelligence 
agencies  and  your  defense  department  out  of  domestic  roles  is  a  very  good  idea  all  over  the 
world.  The  primary  reason  is  because  you  want  to  train  foreign  intelligence  agencies  and 
soldiers  to  behave  in  ways  that  you  don't  want  people  to  behave  —  you  don't  want  the 
government  to  behave  domestically. 

RUPPERSBERGER: 

How  about  when  you  are  following  a  lead  or  a  suspect. 

HEYMANN: 

You  shouldn't  have  to  drop  a  lead. 

SMITH: 

Well,  do  you  think  the  way  it  is  constituted  now  that  there  could  be  a  violation?  Say  a  CIA 
agent  is  aggressively  pursing  someone  in  the  United  States,  someone  who  might  be  an 
American  citizen  but  part  of  an  A1  Qaida  cell? 

STEVENS: 

As  you  know,  the  CIA  is  operated  in  this  country  from  its  conception.  It's  collected 
information  voluntarily.  It  is  in  fact,  done  some  clandestine  collection  operations  in  the 
United  States  with  cooperating  sources. 

The  difficulty  is  if  it  begins  to  take  on  the  color  of  a  much  more  aggressive  domestic 
presence,  I  think  I  am  troubled  by  that.  I  would  much  prefer  to  have  it  done  either  by  the  FBI 
or  by  a  new  domestic  security  service. 

RUPPERSBERGER: 
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While  I  have  you  here,  I  want  to  get  back  to  the  issue  of  the  FBI  also.  I  would  be  a  little 
concerned  and  I  would  like  you  to  comment  on  my  comments,  but  if  we  were  to  create 
another  domestic  agency,  are  we,  number  one,  in  the  amount  of  time  it's  going  to  take  to  do 
that,  we  really  need  all  the  manpower  we  have  to  focus  on  what  is  on  the  plate  at  this  time 
and  if  you  look  at  homeland  security,  we've  got  a  long  way  to  go  there.  It's  created  a  lot  of 
bureaucracy.  I'm  sure  there  is  a  lot  of  wasted  money  at  this  point. 

Wouldn't  it  be  better  to  take  the  best  you  have  within  to  maintain  either  the  goals  that  we 
have  now  and  not  move  forward  to  create  another  agency  with  another  bureaucracy?  We 
have  enough  bureaucracies  already. 

STEVENS: 

I  agree.  That  is,  in  my  mind,  the  compelling  argument  to  leave  it  as  it  is  and  to  create  as  I 
and  others  have  suggested,  a  service  within  the  service,  that  is  to  say,  an  intelligence 
collection  service  within  the  FBI.  To  my  mind,  at  some  point  we  ought  to  begin  to  think 
about  trying  to  separate  it,  but  if  it  works  within  the  FBI,  then  I  am  all  for  that  as  well. 

RUPPERSBERGER: 

Do  you  see  any  negative  implications  by  leaving  it  where  it  is  now  and  moving  forward? 
STEVENS: 

I  think  Director  Mueller  should  be  given  ample  opportunity  to  try  and  make  it  work.  If  it 
doesn't  work,  we  can  think  about  separating  it. 

RUPPERSBERGER: 

Mr.  Barr? 

BARR: 

I  was  going  to  say  I  agree  with  you.  Congressman.  The  more  you  stovepipe  functions,  the 
more  you  create  inefficiencies  where  you  have  to  rebuild  coordination. 

I  think  right  now  when  you  look  at  the  FBI,  they  don't  have  an  artificial  distinction  between 
domestic  and  foreign.  They  are  allowed  to  operate  overseas  and  target  organizations  in 
conjunction  with  the  CIA.  But  I  think  we  have  to  fuse  their  operations  together  in  dealing 
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with  the  phenomena  of  terrorism.  I  think  that's  starting  to  be  done,  bringing  the  skill  set  of 
the  CIA  and  the  FBI  together. 

RUPPERSBERGER: 

Mr.  Yoo,  my  time  is  up,  but  you  can  keep  talking. 

YOO: 

I  thought  maybe  a  creative  solution  might  be  in  the  short  term  to  look  at  the  way  the  military 
interacts  with  law  enforcement,  even  though  there  is  something  called  a  Posse  Comitatus 
Act.  There  are  several  members  of  the  panel  who  are  far  more  expert  at  that  than  I. 

But  there  is  a  similar  bar  on  the  military  operating  domestically,  yet  the  Defense 
Department  and  law  enforcement  come  up  with  a  lot  of  creative  solutions  where  the 
Defense  Department  can  provide  a  lot  of  infrastructure,  a  lot  of  support,  but  the  primary 
person  who  is  always  in  contact  with  American  citizens  is  still  the  Justice  Department  or  the 
FBI  official,  but  DOD  is  very  active  domestically  now,  consistent  with  the  Posse  Comitatus 
Act. 

So  you  could  read  the  National  Security  Act  perhaps  in  the  same  way  as  to  the  police 
function,  the  bar  and  police  functions  for  the  CIA. 

BARR: 

Might  I  just  add  something?  This  goes  back  to  Chairman  Goss'  opening  statement.  What 
you've  heard  here,  I  think,  are  policy  judgments.  I  mean,  the  notion  that  the  national 
security  act  was  correct  in  keeping  the  CIA  out  of  the  domestic  realm. 

I  do  not  think  that  they  are  constitutionally  mandated.  They  may  be  exactly  the  right  thing 
for  us  to  do,  but  you  could  have  written  a  National  Security  Act  in  1947  that  allows  CIA  to 
do  extensive  domestic  intelligence  collection. 

I  think  you  need  to  take  these  comments  as  policy  judgments  and  not  from  a  constitutional 
legal  point  of  view  the  way  it  has  to  be. 

GOSS: 
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I'm  going  to  call  now  on  Mr.  Reyes  noting  that  Mr.  Boswell  was  here  and  Ms.  Eshoo  has 
joined  us  and  we've  got  exactly  15  minutes  before  we  have  an  adjournment  vote  or  vise 
versa  followed  by  something  else. 

Mr.  Reyes,  you're  on. 

REYES: 

Thank  you,  Mr.  Chairman.  Before  coming  to  Congress,  I  spend  26  and  a  half  years  in 
federal  law  enforcement  and  in  the  mid-  '80s  there  was  the  decision  made  that  we  were 
going  to  go  to  war.  And  that  war  was  the  war  on  drugs.  And  we've  been  in  the  state  of  war  on 
drugs  since  then.  So  when  my  colleague,  Mr.  Burr,  talks  about  is  it  useful  to  think  of 
ourselves  as  in  a  state  of  war,  I  would  submit  that  it  really  simplifies  things  for  many  people 
to  have  that  mentality. 

But  the  reality  is  that  that  when  we  talk  about  a  war  on  terrorism  and  even  when  we  compare 
the  retaliation  against  the  Taliban  in  Afghanistan  versus  what  we've  done  in  Iraq,  I  see  those 
as  two  completely  different  issues.  And  one  was,  I  think,  a  necessary  part  of  the  war  against 
terrorists.  Another  was  an  elected  or  a  decision  that  we  made  electively  to  go  there. 

And  I  ask  that  question,  or  I  preface  my  question  that  way  because  there  are  a  number  of 
issues  that  I  think  are  important  in  this  issue.  One  of  them  being  that  I  spent  a  lot  of  time 
debating  my  colleagues  in  Congress  on  whether  or  not  we  should  militarize  the  border, 
whether  we  should  protect  our  borders  with  our  military,  irrespective  of  the  fact  that  our 
military  is  stretched  thinly.  It's  over-committed,  it  would  be  highly  expensive,  and  those 
kinds  of  issues,  at  least  at  this  point,  don't  seem  to  matter  when  we  get  into  those  kinds  of 
debates. 

But  my  question  to  you  concerns  with  posse  comitatus  and  the  first  one  is  that  in  this  era  of 
homeland  defense  against  what  people  accept  as  asymmetric  threats,  have  the  support  of 
the  military  to  law  enforcement  changed  from  passive  to  active.  Has  that,  in  fact,  or  is  that  in 
fact  redefining  how  we  look  at  posse  comitatus  and  the  issues  relative  to  being  able  to 
support  whether  you're  talking  about  war  on  drugs  or  you're  talking  about  war  on  terrorism 
or  however  else  you  couch  that  mindset. 
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So  I'd  like  a  comment  on  that. 

MILLER: 

Maybe  I  could  start.  For  a  long  time,  as  you  noted,  with  the  war  on  drugs,  before  the  war  on 
terrorism,  the  Department  of  Defense  has  provided,  and  as  John  Yoo  said  earlier,  has 
provided  a  lot  of  technical  support  to  law  enforcement  and  Congress  has  authorized  that 
support  specifically  in  statutory  provisions  in  Title  10. 

I  view  that  as  relatively  speaking  passive  support.  They  are  not  in  the  lead.  They  are  not 
interacting  on  a  one  to  one  basis.  The  opposite  of  that,  though,  the  kind  of  migration  of  that 
occurred  in  the  war  on  drugs  in  the  Southwest  border,  if  you  will  recall,  when  several  young 
Marines  confronted  a  young  man  who  was  herding  goats  and  he  ended  up  being  shot.  And 
we  had  enormous  sets  of  reactions  in  Texas  about  how  inappropriate  that  action  as  it  turned 
out  obviously  was  in  terms  of  the  result  that  the  Marines  took. 

In  my  own  line  and  it  is  a  policy  line  based  on  the  policy  judgments  of  this  Congress  — 
actually  the  Congress  in  the  1870s  made  and  has  now  changed  is  that  having  active 
involvement  of  DOD  and  law  enforcement  and  interactions  directly  with  U.S.  citizens  is  not 
a  good  idea.  It  wasn't  a  good  idea  before  and  it  isn't  a  good  idea  except  in  cases  of  extreme 
emergency. 

The  Congress  has  also  enacted  statutes  in  Title  18  that  allows  the  president  to  draw  on 
whether  it's  an  insurrection  but  also  in  chem-bio  and  nuclear  events  the  president  can  take 
troops  and  use  them  in  ways  that  they  otherwise  would  not  be  able  to. 

But  I  think  that's  the  exception  that  defines  an  otherwise  good  rule  of  not  being  active. 

STEVENS: 

I  agree.  The  decision  not  to  use  regular  military  in  the  United  States  is  a  policy  decision  and 
it  has  been  made  in  the  area  of  law  enforcement,  in  the  area  of  suppressing  insurrection  or 
repelling  foreign  forces  there  is  no  such  restriction.  The  drug  war  was  a  metaphorical  war  in 
large  part  and  there  was  prudential  judgment  that  drew  more  and  more  on  military 
resources  for  that  and  we  can  debate  that. 
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STEVENS: 

The  war  on  terrorism  is  a  real  war.  It's  not  a  metaphorical  war.  But  still,  as  a  general  rule,  it's 
best  in  my  view  not  to  use  regular  military  except  when  there  is  no  other  choice,  precisely  to 
protect  its  relations  with  the  civilian  population. 

So  I  do  think  existing  authorities  are  sufficient  to  allow  the  drawing  of  military  resources  to 
the  extent  needed  in  the  war  on  terror. 

HEYMANN: 

If  Tm  silent  you  won't  think  I  agree  that  the  war  on  terrorism  is  a  real  war. 

GOSS: 

Ms.  Eshoo?  I'd  advise  members  we've  got  about  nine  minutes  or  so. 

ESHOO: 

Thank  you,  Mr.  Chairman.  Good  morning  to  you  and  to  our  ranking  member.  I  want  to 
salute  you  both  for  having  this  public  hearing.  Public  hearings  of  the  House  Intelligence 
Committee  are  a  rarity  and  I  want  to  thank  all  of  the  distinguished  individuals  that  make  up 
the  panel  this  morning,  because  I  think  you  underscore  how  important  it  is  when  we  do  have 
a  public  hearing  that  the  issues  that  you  are  here  to  discuss  and  advise  us  on  today,  how 
important  they  are  in  the  life  of  our  nation. 

I  wish  I  had  a  dime  for  every  constituent  who  has  come  up  to  me  and  raised  the  issue  of  the 
Patriot  Act.  It  is  somewhat  of  a  phenomenon,  I  think,  in  our  country  that  the  whole  issue  of 
civil  liberties,  what  the  Patriot  Act  contains,  doesn't  contain,  what  people's  views  are  about 
them  is  somewhat  of  a  real  movement  in  the  country. 

And  most  frankly,  I  would  have  never  predicted  that.  I  would  have  never  predicated  that. 
There  are  city  councils  from  the  smallest  communities  in  the  most  unpredictable  places  to 
predictable  places  that  have  taken  stands  on  this  in  opposition  to  it.  Every  time  constituents 
raise  it  at  town  hall  meetings  or  bump  into  me  in  the  grocery  store  or  anything  in  between, 
even  at  the  League  of  Women  Voters,  the  distress  and  the  unsettled  feeling  that  people  have 
about  this.  It's  there  and  you  can  always  debate  how  people  think,  but  there  is  a  real  emotion 
to  this  as  well  and  you  can  never  tell  someone  they  are  wrong  for  how  they  feel. 
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So  in  this  discussion  of  civil  liberties,  the  possible  infringement  on  civil  liberties,  what 
provisions  of  the  U.S.  Patriot  Act  cause  you  the  greatest  concern  with  respect  to  civil 
liberties?  Do  you  think  there  is  anything  wrong  with  it,  with  the  Patriot  Act?  Many  of  us, 
obviously,  hold  our  own  views  as  we  continue  to  look  at  this,  but  I  might  say,  when  we  voted 
on  it,  emotions  were  high  in  the  Congress.  So  we  are  not  the  most  dispassionate  people 
either.  It  passed  by  an  overwhelming  margin  and  I  think  that  many  of  us  are  looking  at  what 
may  be  fiction  and  what  is  fact,  what  needs  to  be  committed  to  and  continued  and  what 
needs  to  be  reviewed. 

But  I  would  be  very  interested  to  know  what  your  views  are  on  this,  understanding  that  we 
don't  have  a  lot  of  time,  but  in  my  area  in  many  ways  it's  the  $64,000  question. 

Thank  you. 

GOSS: 

I'd  advise  members  that  there  are  seven  minutes  left  on  a  motion  to  adjourn  and  that  will  be 
followed  by  two  five  minute  votes.  That  will  not  mean  that  I  will  be  leaving  to  vote  on  the 
adjournment  vote,  because  I'd  like  to  hear  whatever  answers  you  offer. 

HEYMANN: 

Tm  not  really  answering  your  question.  I'll  leave  that  to  my  colleagues,  but  I  would  like  to 
say  the  need  for  renewal  of  the  Patriot  Act  hopefully  will  be  an  occasion  when  the  Congress 
will  look  at  not  only  the  criticisms,  which  I  don't  think  anyone  in  the  panel  has  many  of,  but 
also  what  new  powers  are  necessary,  which  I  don't  know,  I  don't  have  a  lot  in  mind,  and  also, 
what  things  should  be  regularized. 

What  is  it  that  we  are  doing  now  under  presidential  authority  —  I  know  this  is  not  a 
unanimous  view  of  the  group  —  that  should  be  regulated,  should  be  passed  by  legislation 
and  should  be  done  in  the  way  that  involves  judicial  review.  In  other  words,  I  think  the 
whole  question  of  the  long  term  future  of  what  is  either  a  war  or  not  a  war  on  terrorism,  it 
doesn't  make  much  difference  at  this  point,  ought  to  be  opened  at  that  time  rather  than 
simply  thinking  of  it  as  how  to  undo  Patriot  Act  One  or  to  pass  Patriot  Act  Two. 

MILLER: 
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Could  I  make  a  follow  up  point  which  is  that  I  think  that  in  addition  to  the  fact  that  the 
Patriot  Act  has  to  be  renewed,  the  Congress  built  in  a  lot  of  provisions  requiring  the 
Department  of  Justice  and  others  to  come  up  and  report  what  they  were  doing,  whether  in 
closed  session  or  in  open  session,  depending  on  the  sensitivity  of  the  issues. 

The  impression  one  has  from  the  outside  is  that  that  hasn't  really  happened.  I  may  be  wrong 
about  that.  But  it  appears  that  that  hasn't  really  happened  and  I  think  that  perhaps  has  fed 
the  emotional  -- 1  don't  know  what  your  constituents  are  thinking  or  worrying  about,  but  the 
lack  of  information  certainly  has  fed  the  librarians  by  up  until  the  time  the  attorney  general 
then  did  make  a  statement  about  it. 

ESHOO: 

It's  a  very  distinguished  area.  It's  the  Stanford  University  area  —  we  have  more  Ph.D.s  in  the 
district  than  any  other  place  in  the  country,  but  that's  not  to  say  that  they  are  very  solid, 
average  communities.  It  has  it  high  ends  to  it.  But  it  crosses  political  spectrums,  economic 
spectrums,  ethnic  backgrounds.  It's  really  quite  amazing  to  me.  It  really  is. 

BARR: 

I  think  it's  not  unusual  in  public  opinion  that  the  strength  of  feeling  is  sometimes  inversely 
proportional  to  the  extent  of  knowledge  and  understanding,  particularly  on  issues  of  this 
kind. 

And  that's  why  I  think.  Congresswoman,  public  hearings  of  this  committee,  other  efforts  to 
generate  an  open  debate,  a  greater  sense  of  transparency  to  the  extent  that  is  possible  on 
these  issues,  is  the  very  best  thing  that  we  could  do  because  I  think  as  almost  the  unanimous 
sentiment  here  it  suggests  with  respect  to  whether  there  are  really  big  problems  in  Title 
Two,  they  aren't  apparent  to  us,  at  least  not  to  me. 

ESHOO: 

Is  that  the  consensus  of  the  panel? 

MILLER: 

I  would  just,  if  I  could  perhaps,  but  with  a  sort  of  asterisk  that  I  do  actually  think  that  some 
further  reporting  about  how  Justice  has  actually  used  these.  We're  asked  can  you  point  to  a 
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misuse,  there  is  just  a  dearth  of  information,  so  the  provisions  as  passed  may  be  fine,  how 
they  are  being  implemented  is  the  question  mark. 

ESHOO: 

I  raise  this  with  constituents  as  well.  Well,  I  think  this  is  a  very  important  discussion. 
Obviously  all  the  things  that  haves  been  raised  here  are  important.  I  think  at  one  of  the 
tougher  times  in  the  history  of  our  country  that  the  mark  of  maybe  courage  and  leadership  is 
to  ask  important,  hard  questions,  that  we  probe  ourselves.  I  think  that  this  public  hearing  is 
part  of  that  and  I  thank  you,  Mr.  Chairman,  for  agreeing  to  have  it  and  I  thank  all  the 
witnesses  very,  very  much. 

Can  I  use  you  as  a  resource  if  I  pick  up  the  phone  and  call  you?  All  right?  Thank  you. 

GOSS: 

Thank  you  very  much.  Tm  sorry  that  the  procedures  and  circumstances  of  the  legislative 
branch  are  mysterious  as  well  and  it  seems  that  when  we  are  doing  something  of  great  value 
that  sometimes  we  are  asked  to  think  about  lower  priority  matters,  like  adjournment  votes. 

I  do  want  to  say  this  is  clearly  unfinished  business  but  this  has  been  a  huge  launch  in  an  area 
that  is  of  critical  concern  and  everybody  had  given  us  a  great  deal  of  useful  guidance, 
experience,  anecdotal,  thoughtful  evidence  and  we  would  very  much  like  to  look  at  the 
panel  as  a  resource. 

Obviously  as  in  analytical  intelligence  we  all  know  that  there  are  differing  opinions  and 
sometimes  we  don't  get  the  consensus  without  an  asterisk  and  I  suspect  we'll  have  a  few 
asterisks  before  we  get  through. 

Just  to  set  the  record  to  make  sure  that  there  are  still  some  people  in  the  United  States  who 
are  pleased  about  the  Patriot  Act,  I  do  have  a  letter,  which  I  will  put  in  the  record  from  a  lady 
in  Tampa,  which  says  very  clearly  that  she  feels  safer  because  of  the  Patriot  Act.  So  it  cuts 
both  ways. 

I  also  do  think  that  there  is  not  much  danger  in  the  wonderfulness  of  our  free  democratic 
open  society,  that  if  there  is  misuse  of  the  Patriot  Act,  that  somehow  we'll  be  reading  about 


https://plus.cq. conn/doc/congressionaltranscripts-892490?3 


61/65 


12/17/2018 


CQ 


it  very  quickly,  because  I  know  there  are  many  who  are  looking  for  misuse  as  a  safeguard,  as 
appropriate.  We  are  held  accountable  and  that  is  exactly  what  makes  us  work  as  well  as  we 
do. 

I  have  a  series  of  questions,  which  I  would  like  to  also  reserve  the  right  to  correspond  with 
you  or  talk  with  you  individually  to  try  and  get  some  further  guidance  on  this.  These  are 
complicated.  We're  talking  not  only  about  the  management  of  the  community  and  how  best 
to  set  it  up  so  that  it  works  more  efficiently,  but  with  the  flexibilities  and  the  safeguards  that 
need  to  be  there.  We  are  also  worried  about  understanding  that  we  have  the  capabilities  to 
fit  the  threats  against  the  vulnerabilities  which  we  now  pretty  much  understand  in  a  free 
democratic  open  society  and  the  type  of  war  we're  fighting. 

As  you  all  have  said,  one  way  or  another,  it's  different  and  we  need  to  be  able  to  adjust  to 
that  and  this  is  part  of  that  process.  Obviously  those  of  us  who  are  not  trained  in  the  law  will 
have  a  little  more  difficultly  understanding  the  legalities  and  I  am  reminded  that  lawyers 
sometimes  use  different  words  or  the  same  words  that  have  different  meanings. 

I  know  that  when  I  am  speaking  to  a  lawyer  about  the  simple  English  word  "probe",  it  means 
one  thing.  When  I  am  talking  to  a  doctor  about  a  probe  it  means  something  else.  And  I  want 
to  make  darn  sure  I  understand  the  difference. 

I  think  we  have  some  problems  like  that  with  our  language  and  some  built  in  prejudices  as 
we  start  some  of  these  dialogues.  I  think  it  is  very  important  that  we  try  hard  to  understand 
each  other. 

So  I  thank  you  in  that  spirit.  I  thank  you  for  that  contribution  today  and  I  adjourn  the 
hearing. 

CQ  Transcriptions,  Oct.  30, 2003 
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TESTIMONY  OF  WILLIAM  P.  BARR 
FORMER  ATTORNEY  GENERAL  OE  THE  UNITED  STATES 

BEFORE 

THE  HOUSE  SELECT  COMMITTEE  ON  INTELLIGENCE 
OCTOBER  30,  2003 

Mr.  Chairman  and  Members  of  the  Committee,  it  is  a  pleasure  to  provide  my 
views  on  the  adequacy  of  existing  law  to  protect  the  Nation  from  attacks  by  foreign 
terrorists;  the  significance  of  the  PATRIOT  Act  adopted  shortly  after  the  attacks  of  9/11; 
and  the  organization  of  our  domestic  intelligence  and  counterterrorism  activities.  By  way 
of  background,  I  served  in  the  Administration  of  President  George  H.W.  Bush  as 
Assistant  Attorney  General  for  the  Office  of  Legal  Counsel,  as  Deputy  Attorney  General, 
and  ultimately  as  Attorney  General  of  the  United  States.  During  these  years  I  was 
substantially  involved  in  U.S.  counterterrorism  efforts  and  national  security  matters. 
Previously,  I  also  served  on  the  White  House  staff  and  the  Central  Intelligence  Agency.  I 
am  presently  Executive  Vice  President  and  General  Counsel  of  Verizon 
Communications.  The  views  I  express  today  are  my  own  and  do  not  reflect  the  views  of 
any  governmental  agency  or  corporation  with  which  I  have  been  or  am  presently 
associated. 

I.  Constitutional  Framework 

Let  me  start  by  making  some  general  observations  about  the  legal  framework 
governing  our  efforts  to  defend  the  nation  against  attack  by  foreign  terrorists. 

One  of  the  questions  the  Committee  has  asked  is  whether  existing  law  is  adequate 
to  provide  for  fighting  terrorists.  I  think  the  answer  ultimately  must  be  “Yes.”  But  that  is 
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because  I  believe  that  the  critical  legal  powers  are  granted  directly  by  the  Constitution 
itself,  not  by  Congressional  enactments.  When  the  Nation  itself  is  under  attack  by  a 
foreign  enemy,  the  Constitution  vests  the  broadest  possible  defense  powers  in  the 
President.  As  the  Supreme  Court  has  observed,  the  Constitution  is  not  a  “suicide  pact,” 
but  rather  confers  the  power  to  use  all  means  necessary  for  its  own  preservation  and 
defense.  No  foreign  threat  can  arise  that  the  Constitution  does  not  empower  the  President 
to  meet  and  defeat. 

For  decades  leading  up  to  9/11,  and  to  some  extent  since  then,  there  has  been 
confusion  about  the  proper  legal  model  to  apply  to  our  counterterrorism  activities  here  at 
home.  There  has  been  a  tendency  to  view  them  primarily  as  law  enforcement  activities 
rather  than  national  defense  matters.  This  makes  a  difference  because  the  scope  of 
governmental  power,  and  the  restrictions  on  that  power,  varies  according  to  the  kind  of 
function  the  government  is  performing.  In  this  regard,  the  Constitution  distinguishes 
between  two  different  functional  realms: 

The  first  is  where  the  government  is  acting  solely  in  a  law  enforcement  capacity. 
Here  the  government’s  role  is  disciplinary  -  sanctioning  an  errant  member  of  society  for 
transgressing  the  internal  rules  set  within  the  body  politic.  The  government  is  seeking  to 
investigate,  detain,  and  ultimately  punish  persons  because  their  actions  constitute 
violations  of  our  internal  laws.  In  this  realm,  the  government’s  actions  are  subject  to  the 
greatest  constraints.  Indeed,  the  presumption  largely  lies  against  the  government;  the 
accused  is  afforded  numerous  rights  to  which  the  government’s  interests  are 
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subordinated;  courts  are  interposed  as  the  arbiter;  and  the  government  must  satisfy  strict 
standards  -  “probable  cause”  and  ultimate  proof  “beyond  a  reasonable  doubt.”  The 
premise  in  this  realm  is  that  it  is  better  for  the  government  to  fail  than  to  make  a  mistake. 

The  second  situation  is  fundamentally  different.  When  a  foreign  enemy  threatens 
the  nation,  our  body  politic  is  not  using  its  domestic  disciplinary  powers  to  sanction  an 
errant  member  but  rather  is  exercising  its  national  defense  powers  to  protect  against  an 
external  threat  and  preserve  the  very  foundation  of  all  our  civil  liberties.  When  there  is  a 
state  of  armed  conflict,  Presidential  war  powers  are  at  their  apex.  The  Constitution  vests 
in  the  President  —  both  as  Commander-in-Chief  and  as  an  inherent  element  of  “Executive 
Power”  —  the  ultimate  responsibility  for  determining  what  actions  are  necessary  to  defeat 
the  aggressor.  Here,  the  Constitution  gives  no  rights  to  foreign  forces  attacking  the 
United  States.  The  rights  criminal  suspects  have  under  our  domestic  justice  system  are 
inapplicable.  The  Constitution  is  concerned  with  one  thing  -  destruction  of  the  enemy. 
Having  chosen  war,  the  enemy’s  fate  is  judged  by  the  rules  of  war.  Within  the  realm  of 
national  defense,  the  premise  must  be  that  the  government  cannot  be  permitted  to  fail. 

How  do  our  counterterrorism  efforts  fall  within  this  structure?  There  can  be  no 
doubt  that  combating  foreign  terrorists  is  a  matter  of  national  defense  and  falls  squarely 
under  the  war  power.  The  terrorists  we  face  today  are  well-organized  foreign  forces  that 
have  publicly  declared  war  on  the  United  States;  called  for  the  killing  of  Americans 
wherever  found;  built  up  a  global  network  of  facilities  and  cells  geared  to  make  war  on 
the  United  States;  carried  out  a  series  of  attacks  on  Americans,  including  the  attacks  on  a 
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naval  vessel,  barracks,  embassies,  and  the  highly-coordinated  attacks  of  September  1 1  in 
our  homeland;  actively  sought  weapons  of  mass  destruction;  and  vowed  to  continue  these 
attacks.  This  goes  well  beyond  any  threshold  necessary  to  establish  a  “state  of  armed 
conflict”  and  mark  these  organizations  and  their  adherents  as  “unlawful  belligerents” 
subject  to  the  laws  of  war. 

Furthermore,  foreign  terrorists  are  subject  to  the  war  power  whether  or  not  there 
has  been  a  formal  declaration  of  war.  It  has  long  been  established  that,  whenever  foreign 
forces  attack  the  United  States,  the  President  is  “bound”  to  use  his  war  powers  to  resist  by 
force  regardless  of  any  declaration:  “[I]t  is  none  the  less  a  war,  although  the  declaration 
of  it  be  ‘unilateral.’”  The  Prize  Cases,  67  U.S.  635,  668  (1862).  And  it  is  equally  settled 
that  those  who  engage  in  irregular  operations  against  the  United  States  —  “secret 
participants  in  hostilities,  such  as  banditti,  guerillas,  spies,  etc.”  —  are  subject  to  the  laws 
of  war.  11  U.S.  Op.  Atty.  Gen.  297,  307  (1865).  Moreover,  the  status  of  a  foreign 
terrorist  as  an  unlawful  belligerent  does  not  change  depending  whether  he  is  inside  or 
outside  the  United  States.  As  the  Supreme  Court  noted  in  the  now  famous  case  involving 
the  military  trial  and  execution  of  Nazi  saboteurs,  never  in  the  history  of  our  Nation  have 
foreign  enemies  who  infiltrated  our  territory  been  accorded  the  status  of  civilian 
defendants  with  all  the  rights  enjoyed  by  citizens  of  the  United  States.  See  Ex  Parte 
Quirin,  317  U.S.  1,  42  (1942). 

What  does  it  mean,  as  a  practical  matter,  when  we  choose  to  deal  with  terrorists  as 
belligerents  under  our  national  defense  powers?  It  means  that  we  confront  them  as 
enemy  combatants  not  as  criminal  suspects;  that  we  can  conduct  searches  against  them 
without  meeting  the  standards  of  the  criminal  justice  system;  that  when  we  seize  them  we 
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are  capturing  them,  not  arresting  them;  that  we  detain  them  to  incapacitate  them,  not 
antecedent  to  bringing  criminal  charges;  and  that  we  can  hold  them  until  we  deem 
hostilities  at  an  end,  not  for  a  pre-determined  sentence. 

Significantly,  while  foreign  terrorists  clearly  fall  under  the  war  power  and  can  be 
responded  to  accordingly,  the  government  may  also  choose  to  treat  their  actions  as 
violations  of  law  and  wield  its  law  enforcement  powers  against  them.  Terrorism  can 
constitute  both  unlawful  belligerency  and  a  crime.  Indeed,  over  the  past  30  years. 
Congress  has  passed  a  series  of  statutes  criminalizing  virtually  every  aspect  of 
international  terrorism.  This  has  provided  valuable  tools  to  the  government. 
Internationally,  it  has  created  a  mechanism  for  sharing  evidence,  extraditing  suspects,  and 
obtaining  complementary  enforcement  actions  or  investigative  cooperation  from  other 
governments.  Domestically,  it  has  provided  an  alternative  set  of  tools  the  government 
may  use  to  investigate  and  incapacitate  terrorists  or  to  induce  their  cooperation. 

The  critical  point,  however,  is  that  the  terrorists’  potential  status  as  combatants  or 
criminals  are  not  mutually  exclusive  categories.  The  fact  that  terrorists’  actions  have  been 
made  criminal  does  not  preclude  the  government  from  treating  them  as  enemy 
combatants  without  any  rights  under  our  criminal  justice  system.  Conversely,  the  fact  that 
terrorists  are  unlawful  belligerents  does  not  preclude  the  government  from  wielding  its 
law  enforcement  arsenal  against  them.  In  short,  the  status  of  terrorism  as  both  a  crime  and 
unlawful  belligerency  confers  two  alternative  sources  of  power,  and  the  government  is 
free  to  use  either  or  both. 
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II.  Adequacy  of  Current  Statutes 


Unfortunately,  in  the  wake  of  Watergate  and  the  Vietnam  War,  and  prompted  by 
several  sensational  instances  of  abuse,  our  county  embarked  on  a  30  year  campaign  to 
curtail  the  powers  of  our  security  agencies.  A  mindset  developed  during  this  era  that  all 
national  security  issues  could  be  dealt  with  within  the  framework  of  our  criminal  justice 
system  or  pursuant  to  carefully-hedged,  detailed  procedures  derived  from  that  system. 
Many  either  denied  or  made  light  of  the  notion  that  the  President  had  Constitutional 
responsibility  forjudging  what  was  required  to  protect  the  nation’s  security.  Numerous 
statutes  were  passed,  such  as  FISA,  that  purported  to  supplant  Presidential  discretion  with 
Congressionally  crafted  schemes  whereby  judges  became  the  arbiter  of  national  security 
decisions. 

I  believe  that  many  of  the  statutes  enacted  in  this  period  were  too  restrictive  and 
posed  significant  problems  for  effective  counterterrorism  efforts.  In  the  wake  of  9/1 1, 
however,  two  steps  were  taken  that  have  gone  far  toward  redressing  the  balance.  First,  the 
President’s  order  on  military  tribunals  has  underscored  that  terrorism  —  in  the  final 
analysis  —  is  a  matter  of  national  defense  and  that,  apart  from  whatever  statutory  tools  are 
in  place,  the  President  has  broad  powers  to  protect  the  nation.  Second,  the  PATRIOT  Act 
fixed  many  of  the  problems  with  FISA  and  filled  a  number  of  other  gaps  in  our 
surveillance  and  intelligence  collection  laws. 
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FISA,  enacted  in  1978,  is  the  principle  statute  controlling  the  power  of  the 
government  to  gather  foreign  intelligence  information  within  the  United  States,  including 
intelligence  on  international  terrorism.  To  justify  a  search,  it  required  the  government  to 
establish  to  a  special  court  that  there  was  “probable  cause  to  believe  that  the  target ...  is  a 
foreign  power  or  an  agent  of  a  foreign  power.”  Further,  FISA  required  that  an  executive 
branch  official  certify  that  “the  purpose  of  the  surveillance  is  to  obtain  foreign 
intelligence  information.” 

One  of  the  chief  problems  that  arose  under  FISA  was  that  this  latter  “purpose” 
provision  became  construed  as  requiring  that  the  primary  purpose  of  the  surveillance  had 
to  be  for  foreign  intelligence.  This  resulted  in  the  notion  that  a  “wall  of  separation”  had  to 
be  maintained  between  intelligence  and  law  enforcement  activities.  This,  along  with 
restrictions  on  the  use  of  grand  jury  material,  critically  impaired  our  counterterrorism 
efforts  by  preventing  coordination  and  sharing  between  law  enforcement  activities  and 
intelligence  activities.  The  single  greatest  accomplishment  of  the  PATRIOT  Act  was  to 
remove  this  wall  of  separation  by  requiring  that  a  FISA  surveillance  only  have  collection 
of  foreign  intelligence  as  “significant”  purpose.  This  now  opens  the  way  for  the  kind  of 
closely  integrated  effort  between  law  enforcement  investigations  and  intelligence 
gathering  that  is  essential. 

While  the  PATRIOT  Act  was  a  major  step  forward  and  remedied  FISA’s  most 
severe  problems,  I  believe  FISA  remains  too  restrictive  in  a  fundamental  respect.  It  still 
requires  that  the  government  establish  “probable  cause”  that  an  individual  is  either  “a 
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foreign  power”  or  an  “agent  of  a  foreign  power.”  Where  a  foreign  individual  is 
concerned,  the  government  must  still  show  he  is  acting  “on  behalf  of  a  foreign  power.”  I 
believe  that  this  makes  the  standard  too  high  and  too  inflexible.  The  Moussaoui  case 
shows  how  potentially  catastrophic  this  standard  could  be.  After  Moussaoui  was 
detained,  FBI  officials  felt  they  could  not  establish  an  adequate  basis  under  FISA  to 
search  his  computer.  They  had  little  to  establish  a  nexus  to  a  foreign  power.  While 
apologists  for  FISA  have  advanced  tortuous  arguments  that  the  “probable  cause”  standard 
could  have  been  satisfied  in  that  case,  the  truth  is  that  it  was  quite  problematic.  As  a 
result,  the  FBI  was  unable  to  get  access  to  the  computer  until  it  was  too  late.  Had  there 
been  information  in  the  computer  that  led  to  exposure  of  the  9/11  plot,  timely  access 
could  have  saved  3,000  lives.  It  is  easy  to  see  that  this  same  problem  will  repeat  itself  in 
the  future. 

I  question  this  standard  in  two  respects.  First,  there  is  no  reason  why  it  should  not 
apply  to  foreign  individuals  instead  of  requiring  a  nexus  with  a  foreign  “power.”  In  this 
regard,  it  should  be  borne  in  mind  that  Fourth  Amendment  rights  only  extend  to  ‘‘the 
people.”  Thus,  where  the  government  sees  an  individual  foreign  person  apparently  acting 
as  a  terrorist,  that  should  be  a  sufficient  basis  to  conclude  that  the  individual  is  not  part  of 
“the  people”  and  thus  not  protected  by  the  Fourth  Amendment.  In  an  era  of  shadowy 
terrorist  groups,  it  is  frequently  impossible  to  determine  an  organizational  nexus  at  the 
initial  stages  of  detecting  potential  terrorist  activity,  and  for  that  reason  extending 
coverage  to  individuals  is  important. 
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Second,  the  Fourth  Amendment  only  protects  against  ''unreasonable”  searches. 
This  is  a  relative  standard.  What  is  reasonable  depends  on  the  situation.  It  seems  obvious 
to  me  that  reasonableness  can  depend  on  the  magnitude  of  the  danger  that  the  government 
is  trying  to  deal  with.  Thus,  the  standard  of  reasonableness  when  the  government  is  acting 
in  purely  a  law  enforcement  mode  may  be  different  than  when  it  is  acting  to  defend  the 
nation  against  foreign  attack,  and  especially  against  foreign  terrorist  attacks  designed  to 
erode  the  very  foundation  of  our  freedoms.  The  standard  for  searching  for  a  marijuana 
joint  in  the  back  seat  of  a  car  may  be  different  than  the  standard  for  searching  for  a 
nuclear  device  that  could  obliterate  Washington,  D.C. 

Most  of  law  fleshing  out  the  “probable  cause”  standard  developed  in  the  criminal 
law  enforcement  arena  where  it  might  be  logical  to  insist  on  a  higher  evidentiary 
standard.  However,  when  this  standard  is  imported  into  the  national  security  realm,  it 
calls  for  a  greater  degree  of  assurance  than  is  appropriate  given  the  magnitude  of  the 
potential  threat.  It  also  puts  judges  in  the  position  of  making  the  ultimate  judgment  about 
the  magnitude  of  the  risk  to  national  security  —  assessments  judges  are  not  competent  to 
make  or  responsible  for  making  under  the  Constitution.  Given  the  exigencies  that  exist  in 
the  area  of  terrorism,  and  the  ultimate  judgments  that  have  to  be  made  about  national 
security,  searches  should  be  allowed  when  the  government  has  a  reasonable  belief  that 
persons  are  engaged  in  foreign  terrorist  activity  and  that  a  search  is  important  to  protect 
the  public  safety. 
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Another  area  under  FISA  that  remains  too  restrictive  relates  to  the  government’s 
ability  to  obtain  third-party  business  records.  When  terrorists  are  on  the  move,  they  leave 
an  evidentiary  tracks  -  motel  records,  ATM  records,  car-rental  records,  and  so  forth. 
When  government  agents  are  hot  on  their  trail,  time  is  of  the  essence.  Delay  in  gaining 
access  to  these  records  can  spell  the  difference  between  successful  apprehension  and 
mass  slaughter. 

The  law  is  clear  that  a  person  has  no  Fourth  Amendment  rights  in  these  records 
left  in  the  hands  of  third  parties.  Having  willingly  entered  into  transactions  with  other 
people,  one  loses  any  legitimate  expectation  of  privacy  in  the  records  that  reflect  those 
transactions.  Thus,  the  government  is  free  to  obtain  such  records  from  third  parties 
without  any  showing  of  probable  cause;  it  is  enough  that  the  records  are  relevant  to  an 
investigation. 

In  most  other  law  enforcement  and  administrative  contexts,  government  agencies 
are  authorized  to  obtain  such  records  expeditiously  when  they  are  relevant  to  an 
investigation  by  directly  issuing  “administrative”  subpoenas.  There  is  no  requirement  for 
prior  judicial  review.  Indeed,  there  are  over  335  such  authorizations  on  the  statute  books. 
The  FEC,  for  example,  can  issue  such  subpoenas  when  it  is  looking  into  possible  election 
law  violations.  The  Justice  Department  can  issue  such  subpoenas  when  it  is  looking  into 
false  claims  against  the  government. 
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But  for  some  inexplicable  reason,  FISA  still  requires  the  government  to  go  to  a 
judge  to  obtain  an  order  when  it  seeks  these  records  in  a  counterterrorism  investigation. 
This  makes  absolutely  no  sense  since  it  is  precisely  in  the  terrorism  context  that  the  need 
for  speed  is  most  acute  and  the  consequences  can  be  most  catastrophic.  Foreign  terrorists 
should  not  get  rights  that  no  one  else  in  the  country  has.  The  President  has  called  for 
giving  the  FBI  administrative  subpoena  authority  for  third-party  records  relevant  to 
counterterrorism  investigations,  and  Congress  should  quickly  enact  his  proposal. 

Finally,  there  has  been  another  development  in  the  law  over  the  past  30  years  that, 
I  believe,  threatens  the  vigor  of  our  counterterrorism  efforts.  A  series  of  court  decisions 
has  watered  down  the  doctrine  of  immunity  so  that  it  is  now  easier  for  a  person  to  sue 
governmental  officials  in  their  personal  capacity  when  it  is  alleged  that  they  have 
violated  that  person’s  constitutional  rights.  These  suits  are  punitive,  since  the  aggrieved 
person  can  otherwise  obtain  compensation  from  the  government  rather  than  the 
individual.  The  theory  is  that  the  danger  of  personal  liability  will  make  government 
agents  more  observant  of  the  rights  of  those  with  whom  they  deal.  The  prospect  of  having 
one’s  personal  finances  and  career  destroyed  has  had  the  predictable  effect  —  officers 
have  tended  to  become  more  risk  averse. 

Whatever  the  merits  of  this  approach  in  general,  I  question  whether  this  should  be 
applied  in  cases  involving  counterterrorism  actions.  Counterterrorism  is  a  realm  rife  with 
unprecedented  circumstances  and  gray  zones.  It  is  an  area  in  which  the  stakes  are  high 
and  yet  judgments  frequently  have  to  be  made  with  less  than  perfect  information  and 
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under  tremendous  time  pressure.  It  seems  to  me  that  we  do  not  want  these  officials  to  be 
making  decisions  based  on  worries  over  their  own  personal  liability. 

A  somewhat  dramatic  example  makes  the  point.  I  have  never  heard  anyone 
suggest  that  the  President  does  not  have  the  power  to  order  the  shoot  down  of  a  high¬ 
jacked  passenger  plane  if  he  believes  that  is  going  to  be  used  for  an  attack.  I  have  heard 
no  objection  to  the  combat  air  patrols  over  our  cities  or  to  the  positioning  of  surface-to-air 
missiles  around  Washington.  And  yet  this  would  mean  taking  the  lives  of  a  hundred 
innocent  Americans,  even  though  the  Constitution  prohibits  the  taking  of  life  without 
“due  process.”  Suppose  a  plane  is  high-jacked  and  minutes  from  Washington.  Based  on 
confused  and  imperfect  information  the  President  makes  his  best  judgment  to  shoot  down 
the  plane.  But  he  turns  out  to  wrong  -  it  was  a  “traditional”  high-jacking  after  all.  No  one 
would  deny  that  the  government  should  pay  compensation.  But  should  we  allow  the 
President  to  be  sued  personally? 

Of  course,  the  principle  reaches  down  to  officials  at  every  level.  How  about  the 
TSA  officer  who  strongly  suspects  that  a  passenger  on  a  flight  about  to  take  off  is  a 
terrorist?  He  has  troubling  indications  but  not  “probable  cause.”  The  passenger  threatens 
to  sue  him  if  he  is  removed  from  the  plane  for  further  questioning?  Does  the  officer  play 
it  safe  for  the  passengers  or  play  it  safe  for  himself. 

I  believe  Congress  should  consider  strengthening  immunity  protection  for  officers 
involved  in  domestic  security.  If  mistake  are  made  and  rights  are  invaded,  the 
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government  should  pay  compensation.  But  if  the  government  certifies  that  an  individual 
official  was  acting  within  the  scope  of  his  duties  and  in  a  good  faith  belief  that  his  actions 
were  reasonable  to  protect  the  public  safety,  I  question  whether  it  makes  sense  to  allow 
punitive  litigation  against  the  individual  to  proceed. 

III.  The  Organization  of  Domestic  Counterterrorism  Activities 

An  idea  making  the  rounds  these  days  is  the  notion  of  severing  “domestic 
intelligence”  from  the  FBI  and  creating  a  new  domestic  spy  agency  akin  to  Britain’s  MI- 
5.  I  think  this  is  preposterous  and  goes  in  exactly  the  wrong  direction.  Artificial  stove¬ 
piping  hurts  our  counterterrorism  efforts.  What  we  need  to  do  now  is  meld  intelligence 
and  law  enforcement  more  closely  together,  not  tear  them  apart.  We  already  have  too 
many  agencies  and  creating  still  another  simply  adds  more  bureaucracy,  spawns 
intractable  and  debilitating  turf  wars,  and  creates  further  barriers  to  the  kind  of  seamless 
integration  that  is  needed  in  this  area. 

Since  9/11,  the  criticism  of  the  FBI  as  a  counter-terrorism  organization  has 
focused  on  three  related  shortcomings.  First,  it  is  said  that  the  Bureau  focused  on 
investigating  terrorism  solely  as  a  criminal  justice  matter  and  sacrificed  the  need  to  gather 
intelligence  to  the  exigencies  of  building  particular  cases  for  prosecution.  Second,  the 
FBI  failed  to  exchange  information  with  other  elements  of  the  Intelligence  Community. 
And  finally,  because  of  its  dispersed  approach  to  building  individual  criminal  cases,  the 
Bureau  never  developed  the  capacity  to  fuse  and  analyze  all  available  intelligence. 
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But  these  shortcomings  are  inherently  fixable,  and  both  Attorney  General 
Ashcroft  and  FBI  Director  Mueller  have  moved  vigorously  and  comprehensively  to 
address  them.  Unfortunately,  some  say  these  reforms  are  doomed  because  the  law 
enforcement  and  national  security  functions  cannot  co-exist  in  the  same  organization. 
They  claim  that  the  subordination  of  the  national  security  function  was  the  result  of  a 
deep  institutional  law  enforcement  bias  within  the  FBI  and  this  “mindset”  will  always 
mean  national  security  objectives  are  sacrificed  to  law  enforcement  goals. 

But  the  FBI  has  never  been  solely  a  law  enforcement  agency.  It  has  always 
combined  two  functions,  serving  as  the  nation’s  criminal  investigative  arm,  as  well  as  its 
domestic  security  agency  responsible  for  defending  against  foreign  threats  ranging  from 
espionage  to  terrorism.  Contrary  to  the  critics’  suggestions,  the  main  impediment  to  the 
FBI’s  carrying  out  both  roles  was  not  any  incapacity  inherent  in  the  agency  itself.  Rather, 
the  root  cause  of  the  difficulty  lies  in  the  vast  web  of  external  legal  constraints  placed  on 
the  FBI  by  policymakers,  including  Congress  and  the  Courts,  over  the  past  30  years. 

For  three  decades  leading  up  to  9/11,  Congress  was  at  the  fore  of  a  steady 
campaign  to  curtail  the  Bureau’s  domestic  intelligence  activities  and  impose  on  all  its 
activities  the  standards  and  process  of  the  criminal  justice  system.  These  constraints  made 
it  extremely  difficult  for  the  Bureau  to  pursue  domestic  security  matters  outside  the 
strictures  of  the  criminal  justice  process.  Prohibitions  on  sharing  grand  jury  information 
with  intelligence  agencies  and  with  using  intelligence  information  in  criminal 
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investigations  created  a  “wall  of  separation.”  That  separation  effectively  forced  the 
Bureau  to  proceed  largely  on  the  criminal  justice  track  if  it  wanted  to  preserve  the  option 
of  using  its  law  enforcement  powers  to  incapacitate  terrorists  once  they  were  detected. 

The  PATRIOT  Act  has  now  alleviated  these  constraints,  allowing  the  closer 
meshing  of  law  enforcement  investigations  with  intelligence  collection  activities.  Now 
that  this  artificial  barrier  has  been  removed,  it  would  be  a  catastrophic  mistake  to 
deracinate  domestic  intelligence  from  the  FBI  and  create  a  separate  agency  to  perform 
this  function.  If  we  should  have  learned  one  lesson  from  9/11  it  is  that  domestic 
intelligence  and  criminal  investigation  are  inextricably  related  and  should  be  integrated  to 
the  maximum  extent  possible.  The  right  thing  to  do  is  to  fix  the  problems  that  occurred  at 
the  FBI  —  and  they  are  being  fixed.  Creating  a  new  agency  does  not  fix  anything  -  it  just 
makes  the  problem  of  coordination  worse  than  before. 

After  all,  in  the  FBI  we  start  with  the  largest,  most  professional  and  highly  trained 
“information  gatherers”  in  the  country,  even  in  the  world.  The  Bureau  has  always 
excelled  at  collection.  Its  capacity  to  conduct  large-scale,  complex  investigations  is 
unparalleled.  Having  operated  within  the  United  States  for  almost  a  century,  it  mastered 
the  kinds  of  collection  techniques  and  skill  sets  that  are  essential  in  developing 
information  domestically,  including  questioning  witnesses;  interrogation;  the  use  of 
sophisticated  technical  surveillance;  the  use  of  undercover  operatives;  surreptitious 
entries;  and  the  most  advanced  forensics.  Through  decades  it  has  built  up  a  web  of 
working  relationships  with  17,000  state  and  local  police  agencies,  giving  it  access  to 
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literally  hundreds  of  thousands  of  eyes  and  ears  on  the  ground  and  the  ability  to  reach 
almost  seamlessly  into  any  community  in  the  country.  Likewise,  through  its  worldwide 
network  of  liaison  relationships,  it  has  access  to  the  flow  of  information  not  only  from 
foreign  intelligence  services  but  from  foreign  police  organizations. 

Building  on  this  outstanding  base,  taking  advantage  of  the  new  freedoms  won  in 
the  PATRIOT  Act,  and  learning  from  the  lessons  of  the  past.  Attorney  General  Ashcroft 
and  Director  Mueller  are  well  along  in  transforming  the  Bureau  into  the  first-class 
counterterrorism  organization  it  is  uniquely  situated  to  be.  The  Bureau  has  clearly  set  as 
its  priority  the  prevention  of  terrorist  attacks  before  they  occur,  using  all  available  tools  - 
both  intelligence  and  law  enforcement  -  in  close  coordination.  The  Bureau  has 
established  an  Office  of  Intelligence,  and  has  otherwise  built  up  substantial  intelligence 
analytical  capabilities.  It  has  set  up  numerous  mechanisms,  such  as  its  National  Joint 
Terrorism  Task  Force  and  its  Watch  Center,  to  fuse  and  disseminate  information 
throughout  the  Intelligence  Community  and  state  and  local  law  enforcement  agencies.  It 
is  organizing,  staffing  and  training  so  that  intelligence  equities  are  given  proper  priority 
and  pursued  in  tandem  with  law  enforcement  interests.  It  has  reformed  its  dispersed  case 
management  practices,  now  providing  national  coordination  of  significant  cases.  It  is 
recruiting  the  skills,  developing  the  culture,  and  creating  career  paths  to  ensure  that  its 
intelligence  and  law  enforcement  missions  are  pursued  hand-and-glove. 

Its  longstanding  strengths,  coupled  with  these  reforms,  now  place  the  FBI  in  a 
unique  position.  It  alone  can  bring  to  bear  both  intelligence  gathering  powers  and 
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criminal  investigative  powers;  ensure  the  kind  of  close  integration  of  these  efforts  so  as  to 
maximize  the  collection  and  sharing  of  information;  and  manage  both  sets  of  activities  in 
a  way  that  preserves  the  fullest  range  of  responsive  options  once  terrorists’  plans  have 
been  uncovered. 

While  everyone  likes  to  talk  about  “coordination,”  it  is  important  to  bear  in  mind 
the  exceptional  degree  of  coordination  that  is  really  essential  in  domestic  counter¬ 
terrorism.  Trying  to  identify  and  catch  terrorists  after  they  have  infiltrated  the  country 
calls  for  a  level  of  coordination  that  is  intensive  and  real  time.  It  is  not  a  leisurely 
business  like  estimating  a  rival  nation’s  GDP  or  assessing  its  military  forces. 
Coordination  in  the  counterterrorism  arena  does  not  mean  sending  over  reports  at  the  end 
of  each  month.  It  calls  for  a  fast-paced  and  dynamic  process  whereby  leads  developed  in 
a  criminal  investigation  may  have  to  be  exploited  immediately  through  intelligence 
assets,  and  conversely  intelligence  information  may  call  for  immediate  law  enforcement 
action.  It  is  absurd  to  think  that  creating  two  separate  agencies  will  permit  the  kind  of 
integrated  effort  needed. 

Some  say  that  the  advantage  of  a  new  American  domestic  spy  agency  is  that  it 
will  bring  “focus”  to  the  gathering  of  intelligence.  But  after  cutting  the  ribbon  on  its  new 
headquarters  building,  just  how  is  this  agency  going  to  track  down  foreign  terrorists  in 
the  United  States.  The  bottom  line  is  that  —  given  the  sheer  scale  of  our  country,  its  legal 
system,  and  its  culture  -  the  job  of  collecting  information  within  the  country  will 
necessarily  depend  on  precisely  the  same  people,  infrastructure,  and  resources  the  FBI 
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has  in  place.  While  analysis  of  intelligence  requires  centralization,  the  collection  requires 
wide  dispersion  and  intensive  coverage  throughout  the  country.  Tracking  terrorists  or 
uncovering  a  cell  may  require,  for  example,  rapidly  locating  and  interviewing  witnesses 
around  the  country;  locating  and  tracking  vehicles;  checking  hotel  records  in  hundreds  of 
establishments  around  the  country  within  hours;  canvassing  thousands  of  stores  to 
determine  where  a  particular  item  was  purchased;  simultaneously  surveilling  scores  of 
sites  or  individuals  throughout  the  nation;  preserving,  managing  and  exploiting  hundreds 
of  pieces  of  physical  evidence  through  advanced  forensics.  Who  does  this? 

Moreover,  collection  activities  within  the  United  States  call  for  all  the  techniques 
and  skill  sets  that  the  FBI  has  mastered,  ranging  from  electronic  surveillance  to  witness 
interviews.  MI-5’s  largely  made  its  mark  penetrating  Irish  extremist  groups.  But  in  this 
country  it  is  the  FBI  that  has  had  almost  a  century  of  experience  recruiting  and  managing 
undercover  agents  and  informers,  and  unlike  intelligence  agencies,  it  can  use  both  the 
carrot  of  money  as  well  as  the  stick  of  criminal  prosecution  to  induce  cooperation. 
Further,  the  criticism  that  the  Bureau  has  only  a  narrow  law  enforcement  perspective  is 
plain  wrong.  As  its  successes  against  organized  crime  and  Soviet  espionage  clearly 
demonstrate,  the  Bureau  knows  well  how  to  defer  law  enforcement  actions  in  order  string 
out  and  exploit  undercover  operations  for  maximum  intelligence  value. 

The  situation  faced  by  MI-5  in  combating  Irish  extremist  groups  is  vastly  different 
from  the  one  we  face  today  in  the  United  States.  Britain  is  much  smaller  -  with  56  local 
police  forces  instead  of  our  17,000  -  and  has  far  more  flexible  laws  relating  to  security 
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and  civil  rights.  The  fact  is  that,  following  the  East  African  embassy  bombings,  the  FBI 
has  surpassed  MI-5  and  other  Western  security  services  in  its  ability  to  cover  Middle 
Eastern  terrorist  groups.  The  FBI  has  been  able  to  ferret  out  substantial  information  about 
terrorist  activities  in  U.K.  that  had  gone  undetected,  and  MI-5  has  drawn  on  FBI 
resources  and  talents  in  exploiting  this  information. 

More  importantly,  there  is  an  insurmountable  problem  in  separating  domestic 
intelligence  from  law  enforcement  in  this  country  -  and  that  relates  to  the  end  game.  At 
the  end  of  the  day,  the  people  looking  for  the  terrorists  are  going  to  have  to  take  action  to 
incapacitate  them.  This  may  have  to  be  done  at  an  instant’s  notice.  What  exactly  is  the 
new  domestic  spy  agency  going  to  do  to  stop  terrorists?  We  hear  a  lot  of  talk  about 
“prevention,”  but  what  does  that  actually  entail?  Apart  from  any  legal  concerns,  it  is 
doubtful  we  will  tolerate  regular  use  of  domestic  hit  squads.  The  fact  is  that  within  the 
United  States  the  end  game  will  frequently  involve  using  law  enforcement  powers  to  take 
people  into  custody  to  prosecute  them,  if  not  for  terrorism  than  for  some  technical  offense 
that  will  still  effectively  neutralize  them  without  exposing  sensitive  information. 

But  this  means  that  intelligence  activities  must  be  conducted  at  every  stage  in  a 
manner  that  preserves  law  enforcement  options.  This  does  not  require  delaying  or 
diminishing  intelligence  activities.  It  does  mean  that  intelligence  activities  must  be 
carried  out  with  an  awareness  of  law  enforcement  options  and  in  tandem  with  efforts  to 
preserve  and  perfect  those  options.  If  law  enforcement  powers  are  to  be  invoked,  its 
standards  must  be  satisfied.  As  leads  are  pursued,  for  example,  it  may  be  necessary  to 
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preserve  evidence  that  can  used  to  support  future  arrest.  Or  it  may  be  necessary  to 
develop  alternative  evidence  so  as  to  protect  sensitive  sources  and  methods.  Or  it  may  be 
necessary  to  develop  potential  charges  on  a  technical  violation  just  to  have  a  sound  basis 
to  hold  a  suspect.  In  some  cases,  military  tribunals  might  be  an  option,  but  even  then 
legal  standards  must  be  satisfied.  All  of  this  requires  full  integration  of  intelligence 
collection  and  intelligence  activities.  Perhaps  in  Britain  the  MI-5  can  show  up  at  police 
headquarters  at  the  11*  hour  and  demand  they  arrest  somebody  immediately.  That  will 
not  cut  it  here.  In  short,  counterterrorism  in  this  country  should  not  have  an  “exclusive 
focus”  on  intelligence  if  it  is  to  be  successful. 

Nor  can  domestic  intelligence  be  so  insulated  given  our  legal  system.  In  the 
United  States,  domestic  intelligence  collection  is  subject  to  significant  legal  requirements 
and  legal  process.  FISA,  for  example,  requires  preparing  applications,  going  before 
judges,  and  establishing  that  there  is  evidence  satisfying  various  legal  standards.  Even 
fully  authorized  intelligence  activities  can  easily  lapse  into  Constitutionally  suspect  areas. 
Undercover  operations  can  sometimes  result,  for  example,  in  government  agents 
participating  in  serious  criminal  conduct.  The  FBI  has  had  almost  a  century  of  experience 
working  within  Constitutional  and  legal  safeguards.  And  while  there  have  been  lapses, 
there  have  also  been  lessons  learned.  In  my  view,  the  best  way  to  ensure  that  domestic 
intelligence  is  carried  out  consistent  with  our  civil  liberties  is  to  keep  those  activities  in 
tandem  with  the  law  enforcement. 
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Director,  Center  for  Democracy  and  Technology  in  Washington, 
D.C. 

Gentlemen,  thank  you  very  much  for  joining  the  Committee 
today  on  what  promises  to  be  an  opening  salvo  of  a  big  discussion, 
a  big  discussion  that  we  need.  We  will  go,  proceed  from  left  to  right 
if  that  would  be  OK,  and  so,  Mr.  Ellis,  let  us  start  with  you.  Execu¬ 
tive  Vice  President  and  General  Counsel  of  SBC.  Thank  you  for 
joining  us. 

STATEMENT  OF  JAMES  D.  ELLIS,  SENIOR  EXECUTIVE  VICE 
PRESIDENT  AND  GENERAL  COUNSEL, 

SBC  COMMUNICATIONS  INC. 

Mr.  Ellis.  Good  morning,  Mr.  Chairman  and  members  of  the 
Committee.  Thank  you  for  the  opportunity  for  SBC  to  share  its 
views  on  the  important  issue  of  individual  right  to  privacy,  due 
process,  versus  the  recording  industry’s  efforts  to  enforce  its  copy¬ 
rights.  It  is  an  important  issue  and  one  that  we  believe  certainly 
deserves  the  exposure  that  these  hearings  will  provide. 

It  is  a  timely  topic.  As  has  been  mentioned,  the  explosion  in  sub¬ 
poenas  from  the  recording  industry  took  place  this  summer.  I  be¬ 
lieve  the  Internet  community  and  the  public  are  only  just  now  be¬ 
ginning  to  be  aware  of  the  full  implications  of  the  position  taken 
by  the  recording  industry.  I  believe  that  the  community  as  it  begins 
to  understand  the  full  scope  of  the  position  advanced  by  the  record¬ 
ing  industry  is  going  to  become  very  vocal  and  insistent  that  their 
right  to  individual  privacy  and  due  process  not  be  compromised  by 
efforts  to  enforce  copyrights. 

Having  said  that,  I  want  to  be  very  clear.  SBC’s  position  is  un¬ 
questionably  that  owners  of  copyrights  have  every  right  to  enforce 
them  vigorously.  And  to  that  extent,  we  certainly  agree  with  most 
of  the  comments  that  have  been  made  here  today.  We  think  it  is 
important  to  the  industry,  to  the  economy,  that  copyright  protec¬ 
tions  be  served  and  accomplished. 

Having  said  that,  I  would  also  add  that  SBC  has  a  lot  of  intellec¬ 
tual  property  and  we  take  every  reasonable  and  responsible  step  to 
enforce  those  copyrights  and  protect  that  intellectual  property.  We 
do  so  by  going  to  court,  filing  a  lawsuit,  availing  ourselves  of  the 
rights  under  the  Federal  Rules  of  Civil  Procedure.  We  obtain  sub¬ 
poenas  subject  to  judicial  oversight  and  review. 

That  happens  every  day  in  the  courts  across  this  land.  That  is 
how  it  is  done,  has  been  for  generations.  That  is  how  the  system 
has  worked.  In  contrast,  the  recording  industry  has  taken  the  posi¬ 
tion  that  merely  by  going  into  a  clerk,  making  an  assertion  that 
their  copyright  is  being  infringed,  and  without  notice  to  the  Inter¬ 
net  user  and  without  any  judicial  oversight,  they  are  entitled  to  ob¬ 
tain  the  names,  address,  and  telephone  number  of  that  user. 

Now,  I  do  not  believe  that  any  civil  litigant  or  law  enforcement 
agency  in  this  country  has  that  capability.  The  essence  of  their  po¬ 
sition  is  that  once  they  make  that  filing  with  the  court  clerk  and 
pay  their  $25,  due  process  and  individual  right  of  privacy  goes  out 
the  window.  That  cannot  be  the  law  in  this  country. 

The  implications  to  that  go  well  beyond  the  recording  industry. 
If  the  recording  industp^  can  go  in  to  a  clerk,  pay  their  $25,  make 
an  allegation,  and  obtain  the  name,  address  and  telephone  number. 
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then  anyone  else  in  this  country,  regardless  of  their  motive,  can  do 
the  same  thing. 

The  implications  go  beyond  privacy.  They  unfortunately  go  to 
personal  security.  The  fact  is  the  Internet  is  not  the  personal  safe 
haven  we  wish  it  was.  To  the  degree  there  is  security,  it  is  usually 
associated  with  the  fact  that  e-mails  are  anonymous.  They  do  not 
include,  your  e-mail  address  does  not  include,  the  name,  address, 
and  telephone  number  of  the  user.  So  people  go  into  chat  rooms, 
they  access  web  pages,  they  use  the  Internet,  counting  on  that  ano¬ 
nymity. 

Now,  if  the  position  of  the  recording  industry  prevails  that  ano¬ 
nymity  is  stripped  away  very  simply.  File  your  $25  and  submit 
your  statement  that  somebody  is  infringing  on  the  property.  That 
cannot  be  the  test.  If  it  is,  I  believe  it  will  be  inevitable,  inevitable, 
that  the  Internet  stalker,  the  child  molester,  the  abusive  spouse,  or 
some  other  whacko  who  uses  the  Internet  is  going  to  use  that  same 
approach  to  find  their  victims. 

It  is  for  this  reason  that  we  support  the  legislation  that  was  in¬ 
troduced  by  the  chairman.  It  puts  the  recording  industry  in  the 
same  position  as  every  other  litigant.  That  is,  you  go  file  your  law¬ 
suit,  you  get  your  subpoena,  and  you  pursue  it  subject  to  the  Rules 
of  Civil  Procedure.  If  the  recording  industry  has  the  evidence  that 
people  have  violated  it  to  the  degree  that  they  are  entitled  to  this 
subpoena,  then  file  the  lawsuit.  They  served  2,000  subpoenas  and 
to  my  knowledge  they  filed  200  lawsuits.  I  assume  that  means 
there  are  1,800  people  that  have  had  their  privacy  violated  without 
justification. 

Bottom  line  for  us  is  very  simple:  We  do  not  believe  that  your 
constituents,  our  consumers,  and  Americans  in  general  lose  the 
right  to  privacy  and  due  process  simply  because  somebody  makes 
an  allegation  that  there  has  been  wrongdoing  and  pays  $25  to  a 
clerk.  That  cannot  be  the  law. 

I  would  be  happy  to  have  any  questions,  sir. 

[The  prepared  statement  of  Mr.  Ellis  follows:] 

Prepared  Statement  of  James  D.  Ellis,  Senior  Executive  Vice  President  and 
General  Counsel,  SBC  Communications  Inc. 

I  would  first  like  to  thank  Chairman  McCain  and  Senator  Brownback  and  Mem¬ 
bers  of  the  Committee  for  inviting  me  here  today  to  discuss  the  important  issues 
surrounding  the  Digital  Millennium  Copyright  Act,  the  privacy  and  security  of 
Internet  users,  and  the  protection  of  copyright  content. 

SBC  has  a  considerable  body  of  intellectual  property  and  we  take  all  reasonable 
and  responsible  steps  to  protect  those  property  rights.  We  recognize  and  respect  the 
legitimate  interests  of  other  copyright  owners  as  well. 

However,  when  SBC  acts  to  protect  or  assert  its  intellectual  property  rights,  it  has 
to  follow  fundamental  and  time-tested  rules  and  procedures  that  are  applied  every 
day  in  our  courts.  Others,  however,  advocate  what  we  believe  to  be  a  misapplication 
of  the  DMCA  in  order  to  create  a  private  and  limitless  right  of  subpoena — devoid 
of  all  rules  and  procedures.  The  recording  industry  has  legitimates  rights  and  con¬ 
cerns — but  the  answer  is  not  to  create  a  private  right  of  subpoena  that  completely 
ignores  the  safety  and  privacy  of  America’s  100  million  Internet  users. 

Peer-to-peer  file  swapping  technology,  like  that  utilized  by  music  file  swappers, 
did  not  exist  in  1998  when  the  DMCA  was  passed.  Yet,  the  recording  industry 
would  have  you  believe  that  Congress  and  the  ISPs  foresaw  the  future  and  agreed 
to  strip  all  Internet  users  of  their  rights  of  privacy,  anonymity  and  due  process  just 
because  they  are  accused  of  infringing  copyright  over  a  peer-to-peer  network. 

Under  this  distorted  inte^retation  of  the  DMCA,  we  have  already  seen  that  SBC 
and  all  ISPs  are  being  besieged  by  thousands  of  subpoenas,  all  without  any  court 
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supervision.  Given  the  fact  that  these  subpoenas  are  merely  rubber-stamped  by  a 
court  clerk  without  judicial  oversight,  we  are  concerned  about  the  protection  of  our 
customers’  safety,  rights  of  privacy,  anonymity  and  due  process.  However,  we  re¬ 
main  committed  to  working  with  the  recording  industiy  and  all  copyright  owners 
to  find  solutions  that  properly  balance  the  rights  of  all  interested  parties. 

L  Accepted  Safeguards  and  Rules  of  Civil  Procedure 

SBC  and  thousands  of  other  litigants  adhere  to  the  following  fundamental  and 
time-tested  rules  of  procedure  when  protecting  their  intellectual  property  rights: 

i.  We  have  to  investigate  our  claim  and  the  elements  of  the  claim. 

ii.  We  have  to  expose  our  allegations  to  the  light  of  day  in  a  court  of  law; 

hi.  When  we  file  a  suit,  SBC  must  abide  by  the  requirements  of  Rule  11  of  the 
Federal  Rules  of  Procedure  which  insures  that  the  attorney  who  signs  the 
pleadings  has  undertaken  a  good  faith  investigation  of  the  facts  alleged, 

iv.  If  necessary,  we  would  petition  the  court  for  expedited  discovery  to  learn  the 
name  and  location  of  unknown  defendants; 

V.  We  could  obtain  a  subpoena  for  the  records  of  third  parties  in  order  to  iden¬ 
tify  such  unknown  defendants; 

vi.  We  would  observe  the  provisions  of  Rule  45  of  the  Federal  Rules  of  Civil 
Procedure  and  insure  that  the  subpoena  is  issued  by  a  Court  within  100 
miles  of  the  party  served  which  affords  that  party  an  opportunity  to  resist 
the  subpoena  in  a  forum  convenient  to  them;  and 

vii.  Interested  parties  would  be  afforded  an  opportunity  to  challenge  us  in  court 
under  the  supervision  of  a  judge  or  magistrate. 

These  same  procedures  are  followed  by  litigants  thousands  of  times  a  day  in 
courts  all  across  the  country. 

IL  A  System  Without  Safeguards  or  Rules 

In  contrast  to  the  well- settled  rules  that  everyone  else  follows,  the  Recording  In¬ 
dustry  Association  of  America  (“RIAA”  or  “Recording  Industry”)  and  others  would 
propose  the  following  special  treatment  to  avoid  the  annoyance  of  rules  and  proce¬ 
dures: 

i.  Without  regard  to  Fed.  R.  of  Civ.  P.  45,  a  person  claiming  to  be  a  copyright 
owner  or  its  agent  can  pick  any  Federal  District  Court,  from  Guam  to 
Maine,  and  can  use  that  court  as  its  private  subpoena  factory  ^  to  generate 
hundreds  or  thousands  of  subpoenas  on  the  mere  assertion  of  a  “good  faith” 
belief  that  their  copyright  has  been  infringed; 

ii.  The  “good  faith”  belief  is  not  subject  to  the  obligations  or  sanctions  of  Fed. 
R.  Civ.  P.  11  because  no  lawsuit  need  be  filed; 

iii.  After  paying  a  small  fee,  and  without  any  substantive  review,  the  alleged 
copyright  owner  can  require  the  clerk  of  the  court  to  issue  a  subpoena 
whereby,  under  force  of  law,  an  ISP  must  within  7  calendar  days,  provide 
the  name,  address,  telephone  number  and  e-mail  address  of  the  person  or 
persons  informally  accused  of  wrong-doing; 

iv.  The  alleged  copyright  owner  never  needs  to  file  a  formal  claim,  and  never 
needs  to  appear  before  a  judge  or  magistrate.  In  fact,  the  party  never  has 
to  explain  what  it  did  with  the  personal  information  it  obtained. 

V.  By  the  time  any  Internet  subscriber  would  be  allowed  to  protect  his/her  pri¬ 
vate  information  or  interests,  it  would  be  too  late. 

Again,  Congress  did  not  intend  this  application  of  the  DMCA  to  peer-to-peer  activ¬ 
ity  because  peer-to-peer  technology  did  not  exist  at  the  time  the  DMCA  was  passed 
in  1998. 


iRIAA’s  disregard  for  Rule  45  by  using  the  District  Court  in  Washington,  D.C.  to  obtain  sub¬ 
poenas  issued  to  entities  located  across  the  country  has  resulted  in  at  least  four  court  chal¬ 
lenges.  In  addition  to  SBC,  Boston  College,  MIT  and  Columbia  University  have  all  challenged 
this  disregard  for  Rule  45.  In  all  but  the  SBC  case,  RIAA  has  either  been  defeated  in  court, 
withdrawn  its  subpoenas  or  abandoned  efforts  to  enforce  them.  While  indicating  its  intent  to 
voluntarily  have  subpoenas  issued  from  the  proper  court  on  a  going  forward  basis,  RIAA  still 
maintains  that  it  can  disregard  Rule  45  in  that  Tt)he  DMCA  does  not  require  formal  service 
of  subpoenas”  and  that  “[t)he  DMCA  authorizes  nationwide  service  of  process.”  See:  RIAA  Reply 
Brief  in  RIAA  v.  SBC  Internet  Communications  Inc.,  U.S.  District  Court  for  the  District  of  Co¬ 
lumbia,  Misc.  Act.  No.  03-MC-1220-IDB,  pages  15-16. 
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III.  The  Safety  and  Privacy  Risks  of  No  Court  Oversight 

While  SBC  appreciates  the  need  to  protect  legitimate  copyright  interests,  this  un¬ 
supervised  private  right  of  subpoena  poses  safety,  security  and  privacy  risks  to  all 
Internet  users.  There  is  great  risk  that  others  who  under  the  guise  of  a  copyright 
owner  would  obtain  a  subpoena  for  illicit  or  illegitimate  purposes.  A  person’s  name, 
home  address  and  telephone  number  might  be  released  without  that  person  ever 
knowing  that  the  information  is  no  longer  private.  Based  on  nothing  more  than  an 
unverified  allegation,  personal  information  can  be  tied  to  activities,  subject  matter 
or  affiliation  oi  a  person  on  the  Internet  and  that  information  can  be  used  for  illegit¬ 
imate  reasons  that  go  beyond  copyright  enforcement. 

In  this  system,  by  the  time  any  abuse  is  discovered,  the  name,  home  address  and 
telephone  number  of  the  Internet  subscriber  has  already  been  released.  In  addition, 
this  private  right  of  subpoena  is  available  to  anyone  and  everyone,  not  just  the  Re¬ 
cording  Industry.  That  thought  is  especially  disturbing  considering  this  private  right 
of  subpoena  is  available  to  a  pedophile  lurking  in  an  Internet  chat  room;  an  abusive 
spouse,  or  a  stalker.  Someone  who  is  intent  on  doing  bodily  harm  is  not  going  to 
be  dissuaded  simply  because  the  law  states  that  they  may  be  liable  for  “damages 
or  attorneys  fees”  for  misrepresentations.  By  then,  the  harm  is  done. 

This  past  August  alone,  SBC’s  affiliated  Internet  Service  Providers  received  al¬ 
most  200,000  e-mails  complaining  of  abuses  of  the  Internet.  While  most  of  these  e- 
mails  complain  about  spam,  and  other  Internet  abuses,  a  significant  number  pertain 
to  harassment  and  threats. 

A  female  subscriber  recently  complained  “This  man  has  been  Internet  stalking 
me.  He  was  first  asking  me  to  call  him  and  when  I  refused,  he  started  saying  that 
he  loved  me.  Then  I  received  this  in  my  mail  .  .  .  look  at  the  title.  I  feel  he  is  a 
threat  to  me.”  The  title  of  the  e-mail  contains  clear  threats  of  bodily  harm  and  is 
too  offensive  to  repeat  in  this  forum.  I  have  submitted  a  redacted  copy  of  the  e-mail 
for  the  record. 

If  this  private  right  of  subpoena  is  ratified,  the  person  making  these  threats  can 
go  to  the  clerk  of  any  district  court,  submit  a  short  form  letter,  pay  a  small  fee  and 
force  an  ISP  to  tell  him  this  person’s  name,  where  she  lives,  and  what  her  telephone 
number  is.  This  is  but  one  very  real  example  of  how  the  public  policy  implication 
of  this  issue  extends  far  beyond  mere  music  piracy. 

SBC  Internet  Services,  through  its  Pacific  Bell  subsidiary,  recently  filed  suit  in 
California  against  a  company  called  Titan  Media,  along  with  the  Recording  Industry 
and  one  other  company,  over  misuse  of  the  DMCA.  Titan  Media  is  a  purveyor  of 
gay  pornography  and,  by  obtaining  the  issuance  of  one  single  DMCA  subpoena  in 
California,  Titan  demanded  that  Pacific  Bell  Internet  Services  turn  over  the  names, 
addresses,  telephone  numbers,  and  e-mail  addresses  of  59  individuals  who  were  al¬ 
leged  to  have  illegally  obtained  its  pornography  through  peer-to-peer  file  swapping. 
SBC  has  no  reason  to  believe  that  Titan’s  intentions  and  tactics  are  based  upon  any 
motivation  other  than  simply  protecting  its  copyrights.  However,  imagine  the  poten¬ 
tial  for  abuse  if  such  information  is  provided  to  a  party  with  less  than  honorable 
intentions.  Even  associating  a  person’s  name  with  such  material  might  have  far 
reaching  affects  on  the  individual’s  personal  and  professional  life  beyond  any  copy¬ 
right  issues  that  may  exist.  The  privacy  implications  of  this  unsupervised,  private 
right  of  subpoena  are  frightening. 

IV.  Private  Subpoena  Power — Constitutional  Issues 

The  private  right  of  subpoena  sought  by  the  Recording  Industry  and  its  allies 
present  difficult  Constitutional  problems  as  well.  Article  HI  of  the  Constitution  lim¬ 
its  the  power  of  the  courts  to  pending  cases  or  controversies.  Courts  may  not  be  pri¬ 
vate  enforcers.  Under  this  proposed  system,  there  is  no  requirement  that  a  lawsuit 
is  ever  filed.  The  party  obtaining  the  subpoena  never  has  to  expose  his  claims  to 
a  judge  or  magistrate  and  never  even  has  to  explain  what  he  did  with  the  personal 
information  he  obtained. 

The  evidence  at  hand  indicates  that  the  Recording  Industry  alone  has  obtained 
close  to  2,000  subpoenas — all  out  of  the  court  in  Washington,  D.C. — but  it  has  only 
filed  approximately  250  lawsuits.  This  is  a  clear  example  of  our  courts  acting  as  pri¬ 
vate  enforcers  with  no  pending  claim  or  controversy,  and  this  is  directly  contrary 
to  the  Constitution. 

This  unsupervised  private  right  of  subpoena  also  strips  Internet  users  of  their 
First  Amendment  rights  to  communicate  and  publish  anonymously- without  due 
process  of  law.  The  Recording  Industry  and  its  allies  have  taken  the  position  that 
they  need  only  make  an  allegation  of  infringement  and  Internet  users  have  no 
rights.  But  that  “guilty  until  proven  innocent”  proposal  goes  against  our  entire  judi¬ 
cial  system- whether  civil  or  criminal.  That  so-called  logic  is  analogous  to  saying  that 
citizens  who  are  merely  accused  of  one  particular  type  of  crime  have  no  constitu- 
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tional  rights.  Thankfully,  our  judicial  system  requires  the  often  bothersome  task  of 
actually  proving  your  allegations  before  the  rights  of  the  accused  are  forfeited. 

V,  Resource  Burdens  and  Substantial  Costs 

The  interpretation  of  the  DMCA  advocated  by  the  Recording  Industry  and  others 
would  result  in  a  limitless,  private  right  of  subpoena.  As  the  Recording  Industry  has 
shown  us,  this  process  can  be  mechanized  like  an  assembly  line.  Further,  the  Re¬ 
cording  Industry  demands  compliance  to  its  limitless  subpoenas,  all  within  7  cal¬ 
endar  days.  This  misuse  of  the  DMCA  would  require  ISPs  to  allocate  significant  re¬ 
sources  at  substantial  costs  which,  according  to  the  RIAA,  cannot  be  recouped  from 
the  party  seeking  the  records.  In  our  experience,  each  subpoena  requires  approxi¬ 
mately  one  hour  to  fully  process,  and  that  assumes  that  all  information  is  correct 
and  easily  available.  That  estimate  does  not  include  the  time  to  notify  the  sub¬ 
scriber  that  a  stranger  is  asking  for  his/her  personal  information.  That  estimate  also 
does  not  include  the  cost  of  assets  and  tools  necessary  to  do  the  job. 

The  Recording  Industry  has  taken  the  position  that  ISPs  must  respond  within  7 
calendar  days,  and  that  they  must  do  so  free  of  charge.  This  goes  against  the  well- 
established  provisions  of  Fed.  R.  Civ.  P.  45,  and  the  DMCA  and  the  Federal  District 
Court  in  the  Verizon  decision  both  clearly  demand  that  the  protections  of  Rule  45 
apply. 

However,  this  assembly  line  of  subpoenas  results  in  other  very  real  and  practical 
problems  as  well.  ISPs  do  not  operate  with  unlimited  resources.  Therefore,  if  any 
person  can  submit  a  limitless  number  of  private  subpoenas  and  demand  an  “expedi¬ 
tious  response”  at  no  cost,  then  ISPs  will  have  no  choice  but  to  divert  resources 
away  from  assisting  with  law  enforcement  subpoenas  and  warrants  so  that  they  can 
act  as  unpaid  private  investigators  for  the  Recording  Industry  and  others  exploiting 
this  abuse  of  the  law. 

This  issue  is  NOT  just  about  music  piracy,  and  it  is  not  just  about  the  Recording 
Industry.  Before  we  create  an  unsupervised  private  right  of  subpoena,  sweeping 
away  important  procedural  and  Constitutional  protections,  all  of  these  public  policy 
issues  should  be  addressed  by  Congress. 

VI.  Legislative  Resolution 

Legislation  like  that  proposed  by  Senator  Brownback  addresses  all  of  these  issues 
because  it  relies  on  the  same  time-tested  rules  and  procedures  that  the  rest  of  us 
must  follow.  Requiring  the  filing  of  a  lawsuit  would  bring  this  subpoena  power  with¬ 
in  Constitutional  and  procedural  safeguards.  It  would  require  that  the  alleged  copy¬ 
right  owner  reasonably  investigate  his  claims,  and  expose  his  claims  to  the  light  of 
day,  pursuant  to  the  protections  of  the  Federal  Rules  of  Procedure.  In  so  doing,  it 
would  provide  Internet  users  basic  notice  and  an  opportunity  to  be  heard — all  the 
protections  denied  to  them  by  the  current  abuse  of  the  DMCA — and  it  would  require 
more  than  a  mere  allegation  based  upon  not  even  the  slightest  amount  of  due  dili¬ 
gence. 

Finally,  a  judge  or  magistrate  would  be  able  to  examine  the  copyright  owners’ 
claims,  address  any  glaring  deficiencies  in  the  claims,  address  any  applicable  de¬ 
fenses,  and  ensure  that  no  mistakes  were  made  by  copyright  owners  or  their  com¬ 
puterized  search  robots.  It  would  recognize  the  right  of  third-parties  to  recover  costs 
associated  with  these  burdens.  And,  it  would  provide  basic  due  process  before  pri¬ 
vacy  and  First  Amendment  rights  are  forever  lost. 

We  don’t  seek  to  deny  them  the  ability  to  assert  their  rights.  We  seek  an  oppor¬ 
tunity  to  work  together  to  protect  legitimate  copyright  interests,  while  safeguarding 
the  security  and  privacy  of  Internet  users,  and  respecting  the  legitimate  interests 
of  ISPs.  We  propose  to  do  this  by  applying  the  same  rules  to  one  and  all.  Thank 
you  for  your  time  and  attention  to  this  important  matter. 

Senator  Brownback.  Thank  you  very  much,  Mr.  Ellis.  We  appre¬ 
ciate  it. 

Mr.  Rose,  Executive  Vice  President  of  the  EMI  Group.  Welcome 
and  the  floor  is  yours. 

STATEMENT  OF  JOHN  ROSE,  EXECUTIVE  VICE  PRESIDENT, 
EMI  GROUP  AND  EMI  MUSIC 

Mr.  Rose.  Thank  you,  Mr.  Chairman,  and  thank  you,  members 
of  the  Committee,  for  inviting  EMI  and  me  in  particular  to  testify 
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today.  Given  the  short  nature  of  my  remarks,  I  would  ask  that  my 
complete  statement  be  entered  into  the  record. 

Senator  Brownback.  They  will.  And  for  all  of  the  witnesses 
today,  your  complete  statement  will  be  put  in  the  record,  and  so 
you  are  free  to  summarize  if  you  choose. 

Mr.  Rose.  Thank  you. 

Unlike  many  on  this  panel,  I  am  not  a  lawyer.  My  responsibil¬ 
ities  include  strategy,  corporate  development,  digital  distribution, 
and  anti-piracy.  I  am  here  today  to  talk  about  the  impact  of  the 
deliberations  today  on  our  business. 

EMI  is  a  music-only  company.  Music  is  the  only  thing  we  do,  so 
what  is  decided  and  discussed  here  today  is  critical  to  us  and  crit¬ 
ical  to  our  employees.  In  the  United  States  we  employ  approxi¬ 
mately  2,500  people  and,  contrary  to  common  belief,  the  largest 
concentration  of  those  people  are  in  Jacksonville,  Illinois,  and  they 
do  things  like  drive  forklift  trucks  and  work  in  warehouses. 

I  would  like  to  make  four  points  or  at  least  talk  about  four  topics: 
first,  the  degree  of  change  that  we  are  facing  in  the  industry  and 
how  it  is  transforming  our  industry  and  our  relationship  to  the 
telecom,  computer,  and  software  industries;  second,  the  economics 
of  piracy,  the  economics  to  us  and  the  economics  more  broadly  to 
the  telecom  and  computer  industries;  third,  why  this  subpoena 
process  is  so  critical  to  us;  and  fourth,  while  critical,  why  it  is  only 
one  small  element  in  a  much  larger  set  of  initiatives  that  we  are 
addressing  and  pursuing  to  address  the  changes  facing  us. 

Turning  first  to  the  degree  of  changes,  we  are  facing  the  func¬ 
tional  equivalent  of  a  perfect  storm,  change  on  multiple  fronts 
that  are  dramatically  transforming  our  business,  changes  in  tech¬ 
nology,  changes  in  consumer  behavior,  in  the  digital  world,  in  the 
physical  world,  changes  in  retail,  and  a  new  set  of  competitors  from 
other  industries,  for  whom  now  the  content  industries  are  a  critical 
part  of  their  businesses. 

Piracy  underlies  all  of  these  changes  and  I  just  want  to  point  to 
one  of  the  types  of  changes  we  are  facing.  If  you  go  back  to  this 
chart,  back  in  1995  the  music  industry  was  pretty  simple.  You  cre¬ 
ated  a  disk — vinyl,  LP,  cassette,  CD — you  sold  it  to  a  consumer, 
who  put  it  in  a  purpose-specific  device  that  played  it.  If  you  look 
at  the  world  today,  however,  just  a  scant  7  years  later,  the  number 
of  devices  have  proliferated  dramatically  and  at  this  point  almost 
any  device — number  of  formats  have  proliferated — and  almost  any 
device  can  play  the  content  from  any  format.  So  we  are  really  fac¬ 
ing  a  world  in  which  the  music  itself  has  been  disconnected  from 
the  format — CD,  cassette,  digital  download — on  which  it  rode  in. 

One  of  the  things  that  is  doing  is  changing  the  underlying  nature 
between  the  record  industry,  the  telecom  industry,  the  computer  in¬ 
dustry,  and  the  software  industry,  creating  a  degree  of  inter¬ 
dependency  in  our  economics  that  heretofore  we  had  never  seen. 

Let  me  move  to  the  economics  of  piracy.  Piracy  hurts  us  dramati¬ 
cally  in  four  ways  as  a  record  company.  First,  it  affects  our  ability 
to  invest  in  artists.  We  have  had  over  the  last  couple  of  years  to 
cut  our  artist  roster  by  25  percent  because  of  our  inability  to  con¬ 
tinue  to  invest  in  generating  new  artists. 
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Second,  it  affects  our  ability  to  invest  in  new  technologies  and 
new  products  and  services.  Just  at  the  time  when  we  need  to  be 
investing  in  innovation,  we  are  actually  counting  every  penny. 

Third,  it  affects  our  shareholders.  Despite  increasing  our  profits 
by  33  percent  over  our  last  fiscal  year,  the  market's  view  of  the  fu¬ 
ture  of  the  record  industry  has  led  to  a  76  percent  drop  in  our  mar¬ 
ket  cap. 

Finally,  it  affects  our  employees.  Unfortunately,  over  the  last  2 
years  we  have  had  to  lay  off  approximately  20  percent  of  our  work¬ 
force  in  order  to  provide  returns  to  our  shareholders. 

Ironically,  in  the  midst  of  what  has  been  truly  a  vitiating  set  of 
economics  for  the  record  business,  if  you  look  at  the  economics  of 
piracy  it  is  kind  of  interesting  to  see  that  there  are  actually  signifi¬ 
cant  benefits  to  the  telecom,  computer,  and  software  industries  and 
consumer  electronics  industries  from  file-sharing  in  a  peer-to-peer 
environment.  And  while  a  lot  of  this  debate  is  about  privacy,  it  is 
also  about  economics. 

In  a  good  year,  the  music  business,  record  and  publishing,  earns 
between  $1  billion  to  $1.5  billion.  The  last  couple  years  have  not 
been  good.  If  you  decompose  the  traffic  charges,  the  network  serv¬ 
ice  charges,  the  incremental  profits  from  the  sale  of  purpose-spe¬ 
cific  content  equipment,  there  is  approximately  $7  billion  of  incre¬ 
mental  profit  that  accrued  to  the  telecom,  computer,  and  software 
and  consumer  electronics  industries. 

This  is  preliminary  work,  it  was  done  by  a  third  party,  and  even 
if  it  is  half  right  it  is  pretty  important.  But  those  economics  threat¬ 
en  to  kill  the  goose  that  lays  the  golden  egg. 

These  subpoenas  are  critical  to  our  future  because  expeditious 
identification  of  infringers  are  important.  One  brief  example.  One 
of  our  leading  artists  recorded  a  record.  Before  we  actually  got  our 
hands  on  it  to  start  developing  marketing  plans  and  manufacturing 
disks,  it  was  leaked  onto  the  web.  36  hours  later  in  Asia,  in  the 
night  markets,  there  were  physical  copies  of  his  new  album  for  sale 
with  bonus  tracks  from  his  previous  album,  something  that  dra¬ 
matically  hurt  our  sales. 

The  DMCA  recognizes  the  balance  between  the  safe  harbor  for 
the  ISPs  and  the  need  to  identify  individuals. 

Finally,  this  is  just  one  of  several  elements  we  are  proceeding. 
We  are  pursuing  a  number  of  initiatives  on  enforcement,  a  lot  on 
awareness,  and  we  are  working  very  hard  to  make  all  of  our  con¬ 
tent  available  in  the  digital  world.  We  have  agreements  with  over 
75  different  digital  providers  currently  and  we  are  negotiating 
more  than  100  as  we  speak  now. 

Thank  you.  Senator. 

[The  prepared  statement  of  Mr.  Rose  follows:] 

Prepared  Statement  of  John  Rose,  Executive  Vice  President, 

EMI  Group  and  EMI  Music 

Mr.  Chairman,  members  of  the  Committee,  thank  you  for  inviting  EMI  Music  to 
testify  at  this  hearing.  I  am  the  Executive  Vice  President  of  the  EMI  Group  and 
EMI  Music.  My  main  areas  of  responsibility  include  business  strategy,  digital  dis¬ 
tribution  and  anti-piracy.  I  have  been  with  EMI  for  the  last  two  years.  Prior  to  join¬ 
ing  EMI,  I  had  a  20-year  career  as  a  consultant  at  McKinsey  and  Company  serving 
media,  telecommunications,  and  high  tech  companies.  I  am  not  a  lawyer  and  so  am 
here  today  to  testify  about  the  impact  of  piracy  on  the  record  industry  and  the  var- 
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ious  ways  that  we  are  combating  piracy,  adapting  to  the  emergence  of  new  tech¬ 
nologies,  and  creating  new  products  and  services. 

Mr.  Chairman,  we  have  to  win  the  battle  against  digital  piracy,  and  we  need  your 
help.  We  have  to  win  not  only  because  hundreds  of  thousands  of  American  jobs  are 
at  stake,  not  only  because  a  vital  sector  of  the  economy — one  of  the  few  that  runs 
a  positive  trade  surplus — is  at  stake,  and  not  only  because  our  product  helps  drive 
expansion  of  the  telecommunications,  consumer  electronics  and  personal  computer 
industries.  We  have  to  win  the  battle  because  the  future  of  a  unique  American  herit¬ 
age — music — is  at  stake.  EMI  Music  is  the  home  to  the  recordings  of  Frank  Sinatra 
and  John  Coltrane.  Where  is  the  next  American  music  icon?  If  piracy  continues 
unabated,  we  may  never  find  him  or  her. 

EMI  is  unique  among  the  music  companies — our  only  business  is  music.  As  a  re¬ 
sult,  we  have  a  big  stake  in  online  music.  EMI  has  acted  aggressively  to  make  its 
music  available  to  consumers  through  legitimate  online  services  to  meet  consumer 
demand  and  thereby  combat  piracy.  The  lawsuits  brought  by  the  RIAA  are  only  one 
part  of  an  overall  strategy  whose  goal  is  to  reduce  the  amount  of  egregious  digital 
piracy  that  is  eroding  our  business.  The  other  parts  of  that  strategy  are  educating 
consumers  and  aggressively  and  eagerly  providing  our  music  to  consumers  the  way 
they  want  it — by  licensing  our  music  to  any  number  of  legitimate  digital  distribu¬ 
tors.  I  plan  to  discuss  these  other  elements  of  our  strategy  later  in  my  testimony. 

The  last  few  years  have  been  dramatic  ones  for  the  record  industry,  including 
EMI.  Few  industries  have  faced  the  intensity  of  discontinuity  felt  by  the  record  in¬ 
dustry  as  a  result  of  dramatic  changes  in  technology,  new  competition  from  non¬ 
music  entertainment  products,  consumer  behavior  through  piracy,  and  a  changing 
retail  environment.  Let  me  give  you  just  one  example  of  the  transformative  events 
experienced  by  the  music  business.  In  1995,  music  formats  and  the  devices  for  play¬ 
ing  them  were  simple  and  the  relationship  between  the  two  was  straightforward. 
A  vinyl  record  played  on  a  record  player.  A  cassette  tape  in  a  tape  deck,  a  CD  in 
a  CD  player  and  so  on. 

Music  Everywhere  in  1995 
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A  mere  seven  years  later,  and  not  only  have  the  number  of  music  formats  and 
music  devices  multiplied,  but  the  relationship  between  the  two  has  grown  remark¬ 
ably  complex: 
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The  Increasing  Complexity  of  Music 
Everywhere  TODAY 


Few  industries  have  coped  as  well  with  such  extensive  changes  in  their  business 
environment.  Still,  the  future  of  music  has  the  potential  to  be  dynamic  and  exciting. 
As  we  digitally  deliver  music  to  consumers  and  embrace  the  potential  of  new  forms 
of  distribution,  the  music  industry  has  the  potential  to  drive  dramatic  innovations 
among  the  music,  telecommunications,  consumer  electronics  and  computer  indus¬ 
tries.  But  if  we  do  not  work  across  industry  lines  to  solve  the  music  piracy  problems 
we  face,  the  future  of  the  industry  also  has  the  potential  to  be  bleak. 

I  am  not  going  to  repeat  all  of  the  piracy  facts  that  Cary  Sherman  of  the  RIAA 
has  already  presented  to  you  in  his  written  testimony.  But  I  do  want  to  highlight 
three  recent  statistics.  First,  according  to  the  NPD  Group,  7.5  billion  music  iiles  on 
Americans’  computers  were  obtained  through  peer-to-peer  (P2P)  file  swapping. 
That’s  almost  two-thirds  of  the  total  number  of  music  files  on  computers.  Second, 
in  June  of  this  year,  even  after  extensive  publicity  that  music  piracy  is  illegal,  long 
after  the  RIAA  had  initially  sought  its  first  subpoena,  and  long  after  the  RIAA  had 
won  its  lawsuit  against  Napster,  only  37  percent  of  people  surveyed  in  a  poll  knew 
that  downloading  files  on  P2P  systems  is  illegal.  Third,  the  growth  in  these  P2P 
services  has  directly  and  unequivocally  harmed  our  business.  Every  serious  and 
credible  study  of  these  services — conducted  by  the  industry  and  by  third  parties — 
concludes  that  a  significant  portion  of  the  decline  in  record  industry  sales  over  the 
last  three  years  is  attributable  to  these  P2P  services. 

At  EMI  those  numbers  have  had  a  real  and  painful  effect  on  us  in  several  major 
respects: 

•  Piracy  affects  our  ability  to  reinvest  in  new  and  developing  artists  thereby  im¬ 
periling  the  livelihood  of  new  artists  and  the  future  of  music  itself.  Last  year, 
at  least  in  part  due  to  digital  piracy,  EMI  had  to  cut  its  artist  roster  by  roughly 
one-fourth.  Moreover,  there  is  simply  no  question  that  digital  piracy  affects  our 
decisions  about  signing  new  artists,  how  much  we  are  willing  to  pay  artists 
when  we  sign  them,  how  long  we  are  willing  to  maintain  an  unprofitable  rela¬ 
tionship  with  them  hoping  it  will  become  profitable,  and  how  many  artistic  risks 
we  are  willing  to  take. 

•  Piracy  affects  our  ability  to  invest  in  new  technologies  and  in  new  or  creative 
ways  to  distribute  our  product. 
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•  Piracy  affects  each  of  our  shareholders.  EMI  is  the  most  profitable  large  music 
company.  Last  fiscal  year,  our  operating  profits  increased  33  percent.  But  in  the 
same  period,  our  market  capitalization  declined  by  76  percent. 

•  And  finally  piracy  affects  our  employees.  Last  year,  digital  piracy  contributed 
to  our  decision  to  publicly  and  painfully  cut  our  workforce  by  about  20  percent. 
Every  other  record  company  is  facing  the  same  situation. 

In  order  for  us  to  successfully  adapt  to  these  changes  and  to  combat  piracy,  the 
legal  environment  has  to  remain  stable  and  our  ability  to  enforce  and  protect  our 
property  rights  has  to  be  guaranteed.  The  current  legal  strategy  being  pursued  by 
the  RIAA  using  the  subpoena  authority  granted  under  the  Digital  Millennium  Copy¬ 
right  Act  (DMCA)  is  the  result  of  long  and  careful  thought. 

Mr.  Chairman,  there  has  been  a  great  deal  of  debate  about  the  privacy  implica¬ 
tions  of  the  DMCA  subpoena  process.  As  I  say,  I  am  not  a  lawyer,  but  I  am  con¬ 
fident  of  three  things: 

First,  the  DMCA  subpoena  process  is  structured  the  right  way.  It  facilitates 
rapid  and  efficient  resolution  of  copyright  infringement  claims,  which  is  vital  if 
we  are  to  have  a  legal  and  business  climate  where  technology  can  develop  while 
at  the  same  time  content  producers  can  thrive — protecting  their  substantial  cap¬ 
ital  investments  and  making  the  reinvestments  necessary  to  produce  new  con¬ 
tent. 

Let  me  elaborate  on  why  an  expeditious  process  is  so  important.  Digital  piracy 
of  a  new  CD  produced  by  an  EMI  artist — or  any  record  company’s  artist — 
spreads  in  a  flash.  A  digital  pirate  file  on  P2P  systems  multiplies  like  a  virus. 
The  pirate  file  is  a  perfect  replica  of  the  genuine  file  and  enables  P2P  users  to 
essentially  set  themselves  up  as  miniature  digital  factories  that  can  churn  out 
our  CDs  faster  than  we  can.  In  order  to  fight  the  virus,  we  have  to  move  veiy 
quickly.  A  delay  means  that  the  perfect  pirate  file  can  have  replicated  thou¬ 
sands  or  hundreds  of  thousands  of  times  before  we  can  get  to  it.  The  DMCA 
subpoena  gives  us  the  speed  that  is  so  vital  for  us  to  survive. 

You  may  be  under  the  impression  that  digital  piracy  is  only  conducted  by 
unsuspecting  teenagers  who  just  want  to  listen  to  the  music  they  love.  But 
that’s  not  the  case.  Digital  piracy  also  encompasses  the  organized  and  malicious 
piracy  of  hacking  groups — rings  of  thieves  whose  goal  is  to  obtain  advance  cop¬ 
ies  of  music,  videogames,  business  software  and  movies  and  to  leak  them  onto 
the  web.  It  also  includes  the  piracy  of  egregious  uploaders  who  make  thousands 
of  copyrighted  songs  available  to  anyone  with  an  Internet  connection.  In  fact, 
according  to  NPD  data,  eight  percent  of  the  total  population  of  people  who  save 
digital  files  on  their  computers  have  more  than  1,000  files.  Those  eight  percent 
account  for  nearly  60  percent  of  the  music  available  for  download  on  P2P  sys¬ 
tems.  To  be  sure,  some  digital  piracy  is  what  you  may  think  of  as  casual — a 
14-year-old  coming  home  after  school  and  listening  to  a  few  favorite  songs.  And, 
yet,  more  than  40  percent  of  all  music  files  downloaded  today  are  by  people  over 
the  age  of  30  according  to  NPD  studies.  All  these  types  of  digital  piracy  have 
direct  connections  to  global  physical  piracy  by  organized  crime  rings. 

In  one  instance  late  last  year,  the  new  album  of  one  of  EMI’s  biggest  artists 
was  leaked  onto  peer-to-peer  sites  several  months  before  the  CD  was  due  to  ar¬ 
rive  in  stores.  In  fact,  it  was  leaked  before  EMI  itself  even  had  the  master  re¬ 
cording  or  could  begin  to  execute  its  own  marketing  and  sales  plan.  But  because 
of  P2P  systems,  within  a  matter  of  hours,  a  perfect  digital  copy  of  the  music 
was  available  worldwide.  Organized  crime  rings  in  parts  of  Asia  were  able  to 
download  the  music,  burn  thousands  of  physical  CDs,  and  have  them  on  sale 
on  the  streets  of  Singapore  and  Hong  Kong  within  a  few  days — complete  with 
bonus  material. 

Second,  the  recent  public  debate  spurred  by  the  DMCA  lawsuits  has  been  enor¬ 
mously  useful  in  raising  public  consciousness.  I  recently  met  in  my  office  with 
a  father  of  two  children  who  told  me  that  he  would  never  allow  his  children 
to  copy  software.  But  he  actually  had  been  proud  of  his  son’s  ability  to  download 
music  using  P2P  systems.  The  RIAA’s  public  education  and  legal  strategy 
helped  him  realize  that  no  principled  distinction  was  guiding  his  thinking.  A 
three-minute  piece  of  intellectual  property  that  you  can  listen  to  on  radio  may 
seem  like  a  very  different  thing  than  a  computer  program.  But  the  legal 
underpinnings  of  all  these  copyrighted  works  is  the  same.  If  you  undermine  the 
legal  support  structure  for  one,  you  undermine  it  for  all  of  them. 

Third,  the  current  argument  raised  by  Verizon  and  SBC  about  privacy  is  not 
so  much  about  their  customers’  privacy  as  it  is  about  economics.  Ironically, 
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Verizon  and  SBC’s  bottom  lines  are  directly  tied  to  the  record  industry’s  for¬ 
tunes  as  a  result  of  the  increasing  interdependence  and  interrelated  economics 
of  our  industries.  The  real  question  is  whether  the  relationship  between  their 
profits  and  ours  has  to  be  inversely  related.  EMI  believes  that  it  does  not. 

Thus  far,  the  RIAA  has  asked  for  approximately  1,500  subpoenas.  The  regional 
Bell  operating  companies,  two  of  which  have  representatives  sitting  before  you 
today,  have  more  than  200  million  customers.  They  provide  those  customers  with 
detailed  bills  on  a  monthly  basis.  They  daily  respond  to  many  hundreds  of  thou¬ 
sands  of  consumer  and  government  inquiries  that  dwarf  the  number  of  subpoenas 
that  the  RIAA  has  issued.  Relatively,  responding  to  a  few  hundred,  or  even  a  few 
thousand,  DMCA  subpoenas  from  the  RIAA  can  hardly  be  a  significant  administra¬ 
tive  burden. 

This  debate  is  not  about  privacy.  It  is  about  two  phone  companies  attempting  to 
protect  the  anonymity  of  customers  who  are  breaking  the  law.  The  telecommuni¬ 
cations  companies,  and  the  PC  and  consumer  electronics  industries,  have  become  in¬ 
creasingly  dependent  on  the  content  industries,  music,  movies  and  video  games,  to 
drive  their  businesses.  These  are  the  new  economics  of  piracy. 

In  a  good  year,  the  largest  record  companies  and  the  largest  music  publishers  gen¬ 
erated  combined  worldwide  profits  of  approximately  $1  to  1.5  billion,  and  this  is 
likely  an  overestimate.  As  you  know,  the  last  few  years  have  not  been  so  good  for 
the  record  companies,  and  those  profits  have  been  shrinking. 

EMI  recently  commissioned  a  study  that  demonstrates  that  the  2.5  billion  to  5 
billion  files  traded  per  month  on  P2P  systems  generate  calculable,  incremental  prof¬ 
its  worldwide  of  almost  $7  billion  per  year  for  the  telecommunications,  PC  and  con¬ 
sumer  electronic  industries.  Moreover,  these  same  companies  also  derive  a  com¬ 
pletely  different  set  of  soft  benefits  from  P2P  systems — consumer  pick  up  of  their 
products,  accelerated  broadband  penetration,  consumer  loyalty  to  the  phone  service/ 
decreased  churn — that  are  not  included  in  these  calculations.  Our  findings  show 
that  the  telecommunications  industries  alone  derive  approximately  $3-4  billion  in 
worldwide  incremental  profits  from  P2P  activity.  The  U.S.  share  of  those  profits  is 
approximately  $1  billion.  The  analysis  in  this  study  requires  further  refinement,  but 
it  is  clear  that  these  three  industries  are  reaping  enormous  profits  as  a  direct  result 
of  consumer  digital  copyright  piracy.  Even  assuming  that  these  numbers  are  off  by 
50  percent,  these  industries  made  more  profit  off  digital  piracy  than  the  worldwide 
profits  in  2002  of  all  the  largest  music  companies  combined. 

Profits  Created  From  Music  and  Copyrighted 
Material  (2002) 
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No  one  in  the  music  industry  begrudges  the  right  of  the  telecommunications,  con¬ 
sumer  electronics  or  PC  industries  to  run  businesses  that  profit  from  consumer  be¬ 
havior.  But  they  certainly  should  not  encourage  or  protect  illegal  behavior.  A 
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Verizon  brochure  from  last  year  illustrates  this  point.  The  cover  of  the  brochure  on 
''broadband  living”  highlights  three  main  benefits  to  buying  a  broadband  connection: 
sharing  photos,  working  from  home  and  downloading  music.  That  brochure  then 
lists  among  music  sites,  a  P2P  site  whose  only  application  for  copyrighted  music  is 
illegitimate. 
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It  has  never  been  clearer  that  what  happens  in  one  industry — ^telecommuni¬ 
cations — affects  what  happens  in  the  other,  the  copyright  industries.  The  DMCA  un¬ 
derstood  and  even  tried  to  pave  the  way  for  a  mutually  beneficial  interdependence. 
ISPs  were  relieved  of  liability  in  most  circumstances — thereby  removing  a  legal  bur¬ 
den  that  could  have  hampered  their  development.  But  the  copyright  industries  were 
provided  with  a  simple,  effective  and  speedy  technique  for  protecting  their  prop¬ 
erty — thereby  ensuring  that  rampant  digital  piracy  would  not  undermine  the  copy¬ 
right  industries’  business  model.  The  DMCA  anticipated  a  collaborative  process  be¬ 
tween  all  of  the  stakeholders  in  the  digital  copyright  world. 

At  EMI  we  are  trying  to  deliver  on  that  collaborative  process.  As  I  said  at  the 
beginning  of  my  testimony,  our  strategy  for  combating  piracy  has  three  prongs:  en¬ 
forcement,  awareness  and  availability.  We  will  enforce  our  legal  rights  vigorously. 
We  will  strive  to  make  our  music  widely  available.  Finally,  we  will  undertake  sig¬ 
nificant  public  awareness  campaigns.  You  are  already  aware  of  the  enforcement  ef¬ 
forts  that  the  RIAA  has  undertaken  and  the  public  awareness  campaigns. 

EMI  has  been  at  the  forefront  of  efforts  to  legally  distribute  music  online.  No 
other  company  has  been  as  aggressive  and  assertive  about  these  opportunities.  EMI 
was  the  first  of  the  global  record  labels  to  license  its  repertoire  to  Pressplay  and 
MusicNet,  the  first  two  legitimate  digital  music  distributors.  To  date,  EMI  has  li¬ 
censed  its  music  for  digital  distribution  to  almost  75  companies,  and  approximately 
another  75  deals  are  currently  in  the  pipeline.  Almost  34,000  EMI  tracks  are  avail¬ 
able  for  download  in  the  United  States.  140,000  are  available  worldwide.  Our  online 
music  is  available  at  Apple’s  iTunes  store,  at  Buymusic.com,  at  MusicMatch  and  on 
nearly  every  major  portal  and  site  that  sells  legitimate  digital  music. 
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Important  Players  are  Starting  To 
Promote  Legitimate  Services 


IMOKIA 

COfJWRCFINO  PpjOMLffi 


Beitehe 
X  Telefcom 


"SlltOCir; 


iilfgff)!! 


In  the  face  of  massive  industry  change,  EMI  is  actively  finding  ways  to  rethink 
its  product  and  its  distribution  approaches.  The  music  industry  is  learning  to  sell 
its  music  in  an  ever-expanding  number  of  formats  in  only  a  few  years.  EMI  has  cre¬ 
ated  standard  deal  terms,  legal  licenses,  product  definitions  and  deal  policies  that 
it  uses  worldwide.  The  music  industry  has  been  criticized  for  being  slow  to  join  the 
party.  But  given  the  dramatic  paradigm  shift  the  industry  has  undergone,  I  would 
say  it’s  actually  been  faster  than  other  industries  in  comparable  positions.  Our  abil¬ 
ity  as  an  industry  to  respond  is  at  least  comparable  to  that  of  the  computer  indus¬ 
try’s  response  to  the  evolution  from  the  mainframe  to  the  mini-computer  to  the  per¬ 
sonal  computer. 

Mr.  Chairman,  EMI  Music  is  one  of  the  world’s  oldest  recorded  music  companies. 
It  began  in  1897  with  the  formation  of  two  companies.  The  Gramophone  Company 
Ltd  and  the  Columbia  Graphophone  Company  Limited.  Those  two  companies 
merged  in  1931  to  create  Electric  and  Music  Industries. 

Today,  EMI  is  the  third  largest  record  company  in  the  world  and  the  fifth  largest 
in  the  United  States.  Its  labels  in  the  United  States  are  Capitol,  Virgin,  Blue  Note, 
Angel,  Manhattan,  Narada,  EMI  Christian  Music  Group,  Capitol  Nashville, 
Astral werks.  Higher  Octave  and  S-Curve.  EMI’s  employees  are  not  just  in  New  York 
and  Los  Angeles.  In  fact  the  majority  of  our  employees  are  based  elsewhere  in  the 
United  States.  We  have  employees  in  Milwaukee,  Wisconsin,  Jacksonville  and  Chi¬ 
cago,  Illinois,  Atlanta,  Georgia,  and  Miami,  Florida  among  other  cities.  We  are  actu¬ 
ally  the  largest  employer  in  the  Nashville  music  community  as  well. 

EMI  releases  the  works  of  some  of  the  world’s  best  known  and  loved  artists:  the 
Beatles,  the  Rolling  Stones,  Garth  Brooks,  Frank  Sinatra,  the  Beach  Boys,  Norah 
Jones,  Radiohead,  Kylie  Minogue  and  Coldplay  to  name  a  few. 

But  we  also  work  with  a  number  of  artists  you  may  not  have  heard  of — yet.  These 
are  the  hundreds  of  new  and  developing  artists  that  we  hope  to  be  able  to  bring 
to  the  world.  Keri  Noble  is  a  new  artist  with  Angel  whose  5  song  EP  was  just  re¬ 
cently  released.  Joss  Stone  is  a  remarkable  new  soul  singer  whose  first  album  on 
S-Curve  Records  was  released  yesterday.  Jennifer  Hansen  and  Dierks  Bentley  are 
two  of  country  music’s  most  exciting  new  acts.  Tribalistas  are  superstars  in  Brazil 
who  are  beginning  to  be  discovered  by  American  audiences.  Maksim  is  a  classical 
pianist  whose  first  album  has  just  been  released  in  Europe.  Online  piracy  threatens 
EMI’s  ability  to  work  with  and  invest  in  these  new  artists  and  others. 

Digital  piracy  and  its  follow-on  effects  have  a  serious  impact  on  the  way  we  do 
business.  The  first  recordings  made  for  EMI  were  made  using  the  old-fashioned 
horn  gramophone.  We’ve  been  through  78  rpm  records,  LPs,  eight  track,  cassette 
tapes  and  now  CDs.  More  advanced  audio  platforms  such  as  DVD  Audio  and  SACD 
could  be  the  next  technology  leap.  But  today  we  have  to  deal  with  changes  that  are 
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among  the  most  disruptive  weVe  ever  faced.  Records  are  still  as  expensive  to 
produce  and  market.  Those  costs  do  not  go  down  and  in  fact  they  continue  to  go 
up.  But  because  of  piracy,  it  is  harder  and  harder  to  run  a  profitable,  long-term 
business. 

EMI  is  the  only  major  record  company  whose  sole  business  is  music.  We  want  to 
work  collaboratively  with  the  telecommunications,  consumer  electronics  and  per¬ 
sonal  computer  industries  rather  than  sitting  in  conflict  with  them.  We  are  dedi¬ 
cated  to  making  the  music  business  work  and  thrive.  And  we  have  a  workable 
model  to  accomplish  that  goal.  We  are  aggressively  distributing  our  product  digitally 
and  physically.  We  have  implemented  significant  measures  to  curb  rampant  phys¬ 
ical  piracy,  and  we  remain  committed  to  intensifying  those  efforts  in  the  future. 

Thank  you  for  this  opportunity  to  testify. 

Senator  Brownback.  Thank  you,  Mr.  Rose.  We  look  forward  to 
the  question  and  answer  session. 

Next  will  be  Mr.  Cary  Sherman.  He  is  President  of  the  Recording 
Industry  Association  of  America.  Mr.  Sherman,  thank  you  for  join¬ 
ing  us  today. 

STATEMENT  OF  CARY  SHERMAN,  PRESmENT,  RECORDING 
INDUSTRY  ASSOCIATION  OF  AMERICA 

Mr.  Sherman.  Thank  you  for  inviting  me  to  testify. 

Senator  Brownback.  You  have  to  get  those  microphones  up  pret¬ 
ty  close. 

Mr.  Sherman.  OK.  Is  that  better? 

Senator  Brownback.  Much  better. 

Mr.  Sherman.  Thank  you. 

I  am  the  President  of  the  Recording  Industry  Association  of 
America,  the  trade  association  representing  the  U.S.  recording  in¬ 
dustry,  and  our  members  create,  manufacture,  and/or  distribute  90 
percent  of  all  legitimate  sound  recordings  in  the  United  States. 

At  the  outset  I  would  just  like  to  share  some  of  the  startling  sta¬ 
tistics  about  the  impact  of  piracy  on  the  music  industry.  Over  the 
past  3  years,  shipments  of  recorded  new  music  in  the  U.S.  have 
fallen  by  an  astounding  31  percent.  Hit  records  have  been  impacted 
most  dramatically.  In  2000  the  ten  top-selling  albums  in  the  U.S. 
sold  a  total  of  60  million  units.  In  2001  that  number  dropped  to  40 
million;  last  year,  34  million. 

The  root  cause  for  this  drastic  decline  in  record  sales  is  the  astro¬ 
nomical  rate  of  music  piracy  on  the  Internet.  Although  this  Com¬ 
mittee  has  long  stood  on  the  front  line  in  the  battle  to  protect  con¬ 
sumer  privacy  online  and  offline,  it  is  important  to  make  one  thing 
crystal-clear:  no  one  has  a  privacy  or  First  Amendment  right  to  en¬ 
gage  in  online  copyright  infringement.  The  issues  presented  by  to¬ 
day’s  hearing  have  a  lot  more  to  do  with  piracy  and  a  false  sense 
of  anonymity  than  privacy. 

Millions  of  Americans  have  downloaded  P2P  software  onto  their 
computers  in  the  last  3  years.  By  doing  so,  these  individuals  have 
opened  their  hard  drives  to  the  world,  illegally  sharing  copyrighted 
material,  and  often  unwittingly  exposing  their  most  sensitive  per¬ 
sonal  information,  including  tax  returns,  medical  and  financial 
records,  resumes,  and  family  photos.  At  any  moment  you  can  log 
on  to  Kazaa,  the  world’s  most  popular  P2P  system,  and  find  any 
of  these  documents  at  the  click  of  a  mouse.  It  is  hard  to  imagine 
more  fertile  ground  for  identity  theft. 

It  is  no  wonder  why  Judge  Bates,  who  presided  over  our  lawsuit 
with  Verizon,  concluded:  “If  an  individual  subscriber  opens  his  com- 
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puter  to  permit  others  through  peer-to-peer  file-sharing  to 
download  material  from  that  computer,  it  is  hard  to  understand 
just  what  privacy  expectation  he  or  she  has  after  essentially  open¬ 
ing  the  computer  to  the  world/' 

Despite  the  inherent  privacy  risks  of  using  peer-to-peer  software, 
Verizon  and  SBC  have  done  absolutely  nothing  to  educate  or  warn 
subscribers  about  the  privacy  risks  of  using  these  services.  The 
record  is  no  better  when  it  comes  to  warning  about  the  legal  con¬ 
sequences  of  using  free  sites  to  get  music.  Nowhere  in  their  bro¬ 
chures,  websites,  or  advertising  are  there  any  warnings  or  informa¬ 
tion  about  the  grave  privacy  and  real  legal  risks  associated  with 
using  this  software. 

By  contrast,  they  have  used  a  combination  of  overt  and  subtle 
marketing  strategies  to  encourage  people  to  sign  up  for  DSL  so 
that  they  can  get  all  the  music  they  want  for  free  and  not  have  to 
go  to  the  record  store  any  more. 

The  motivation  for  this  strategy  is  clear  when  you  look  at  the 
broadband  landscape.  According  to  a  USA  Today  article  a  few  days 
ago,  70  percent  of  Americans  with  broadband  capabilities  use  cable 
modems  instead  of  DSL.  The  same  article  quotes  an  Internet  ana¬ 
lyst  saying  'Tt  is  going  to  be  more  streaming  video  and  music 
downloading  that  is  really  going  to  dictate  the  switch.”  A  recent  re¬ 
port  on  broadband  found  that  the  growth  in  peer-to-peer  is  really 
driving  the  market  and  P2P  traffic  now  consumes  50  to  70  percent 
of  the  capacity,  up  from  perhaps  20  to  30  percent  a  year  ago. 

With  a  long  way  to  go  before  catching  up  with  cable,  it  is  no  won¬ 
der  Verizon  and  SBC,  the  Nation's  two  largest  DSL  providers,  are 
reluctant  participants  in  the  fight  against  online  piracy.  Fortu¬ 
nately  for  the  copyright  community,  the  vast  majority  of  other  ISPs 
around  the  Nation  have  been  responsible  and  constructive  partners 
in  this  important  fight. 

It  is  difficult  to  discount  the  commercial  interests  of  Verizon  and 
SBC  when  weighing  the  merits  of  their  privacy  arguments.  After 
all,  rather  than  focusing  on  the  most  pressing  privacy  problem  fac¬ 
ing  their  customers,  they  champion  protecting  the  anonymity  of 
subscribers  who  are  engaged  in  clearly  illegal  activity.  So  while 
millions  of  their  users  are  exposing  their  most  sensitive  personal 
information  to  the  world,  Verizon  and  SBC  want  this  community 
to  believe  that  the  true  threat  to  their  customers'  privacy  is  the 
DMCA  information  subpoena  process. 

What  is  even  more  remarkable  is  that  their  alternative  to  the 
DMCA  process,  John  Doe  lawsuits,  would  force  copyright  owners  to 
sue  ISP  customers  first  and  ask  questions  later.  That  strikes  me 
as  one  of  the  least  consumer-friendly  options  imaginable,  not  to 
mention  the  significant  and  unnecessary  burden  it  would  place  on 
our  Nation's  already  overburdened  Federal  courts. 

The  reality  is  that  Verizon  and  SBC,  under  the  self-serving  guise 
of  protecting  their  customers'  privacy,  simply  do  not  want  to  live 
up  to  their  end  of  the  DMCA  deal  struck  back  in  1998,  providing 
copyright  owners  with  the  limited  information  necessary  to  protect 
their  rights  in  the  digital  world.  In  the  end,  we  believe  that  Con¬ 
gress  struck  a  fair  balance  in  1998  when  it  passed  the  DMCA  and 
gave  copyright  owners  the  limited  ability  to  access  minimal  infor- 
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mation  solely  for  the  purpose  of  identifying  infringers  and  enforcing 
our  rights. 

As  these  issues  continue  to  wind  their  way  through  the  courts, 
we  remain  ready  and  willing  to  talk  with  ISPs  about  ways  to  en¬ 
sure  that  the  DMCA  process  operates  smoothly  and  fairly,  and  I 
hope  we  can  achieve  that. 

I  look  forward  to  answering  the  Committee’s  questions.  Thank 
you. 

Senator  Brownback.  Thank  you,  Mr.  Sherman,  for  your  testi¬ 
mony.  I  look  forward  to  questions  afterwards. 

Mr.  William  Barr,  Executive  Vice  President  and  General  Counsel 
for  Verizon.  Welcome  to  the  Committee. 

STATEMENT  OF  WILLIAM  BARR,  EXECUTIVE  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  VERIZON  COMMUNICATIONS 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

The  Internet  is  evolving  into  the  central  communications  system 
for  our  society  and  promises  vast  benefits.  It  perfects  markets  by 
bringing  buyers  and  sellers  together.  It  is  in  fact  providing  essen¬ 
tially  the  archetypical  public  library  for  our  society  and  it  creates 
public  forums  for  the  exchange  and  debate  of  ideas. 

But,  as  with  any  communications  system,  the  vitality  of  the 
Internet  ultimately  depends  on  people’s  confidence  in  the  security 
and  privacy  of  their  communications.  People  would  not  be  using  the 
telephone  as  much  as  they  do  if  they  felt  it  was  easy  for  others  to 
listen  in.  The  Internet’s  development  would  be  severely  curtailed  in 
our  view  if  people  felt  that  whenever  they  went  out  onto  the  Inter¬ 
net  there  were  few  safeguards  against  finding  out  who  they  are, 
what  their  communications — what  communications  they  were  hav¬ 
ing,  and  what  websites  they  were  visiting. 

So  apart  from  any  philosophical  commitment  to  privacy  interests, 
there  is  a  compelling  business  reason  why  community  communica¬ 
tions  companies  like  Verizon  are  concerned  about  the  privacy  of 
their  customers.  Now,  as  with  any  communications  system,  they 
are  capable  of  facilitating  a  lot  of  good,  but  at  the  same  time  they 
can  also  be  used  to  do  bad  things.  Telephones  can  be  used  for  wire 
fraud.  The  Internet  is  used  for  a  lot  of  bad  things — dissemination 
of  pornography,  for  fraudulent  practices,  and,  yes,  for  the  infringe¬ 
ment  of  property  rights,  copyrighted  material. 

Now,  up  until  now  Congress  has  recognized  that  investigative 
and  enforcement  tools  that  are  supposed  to  police  against  these 
kinds  of  abuses,  these  kinds  of  evils,  have  to  be  carefully  crafted 
and  controlled  to  ensure  that  they  do  not  sacrifice  legitimate  pri¬ 
vacy  interests.  That  is  why  even  when  the  government  itself  is  pur¬ 
suing  the  dire  interests  of  the  public,  such  as  terrorism  investiga¬ 
tions  or  investigations  into  pedophiliacs  stalking  kids  on  the  Inter¬ 
net,  the  government  itself  is  subject  to  controls  and  supervision. 

We  agree  that  the  recording  industry  has  compelling  property  in¬ 
terests  that  deserve  to  be  protected.  We  ourselves  hold  intellectual 
property  rights  and  we  try  to  enforce  them.  But  that  does  not  jus¬ 
tify  sweeping,  invasive,  and  unsupervised  access  to  sensitive  infor¬ 
mation  about  individuals. 

Now,  when  people  use  the  Internet  they  rely  on  some  protection 
of  their  identity,  when  they  are  visiting  websites,  exchanging  e- 
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mails,  because  they  are  only  identified  by  a  number,  the  IP  ad¬ 
dress.  What  this  does  is  allow  someone  to  come  in,  get  the  IP  ad¬ 
dress,  and  thus  identify  them  with  their  expressive  activity. 

Now,  as  the  RIAA  is  interpreting  the  statute  any  individual  can 
come  in,  file  a  one-page  form  that  is  based  solely  on  an  assertion 
and  a  statement  that  they  believe  that  a  copyright  interest  is  being 
infringed,  and  based  on  that  and  on  that  alone  we  are  compelled 
to  turn  over  the  identity  of  our  customer. 

Now,  it  is  important,  this  is  not  just  a  right  given  the  recording 
industry.  Anybody  can  use  this  in  our  society.  And  it  does  not  just 
relate  to  recording;  it  relates  to  anything  that  someone  suggests  is 
covered  by  copyright,  including  things  that  are  unregistered  and 
therefore  could  not  serve  as  a  basis  for  a  suit. 

Now,  this  is  done  without  any  judicial  supervision.  There  is  no 
one  determining  the  bona  fides  of  the  person  seeking  this  informa¬ 
tion.  There  is  no  protection  against  someone  coming  in  and  using 
a  false  name,  getting  access  to  this  information.  There  is  not  even 
an  inquiry  into  whether  or  not  there  is  in  fact  copyrighted  mate¬ 
rial,  much  less  registered  material  that  could  actually  serve  as  the 
basis  for  a  lawsuit.  And  there  is  no  scrutiny  as  to  whether  there 
is  any  reasonable  basis  to  believe  that  the  individual  has  impinged 
on  that  property  right. 

The  Federal  Government  does  not  have  this  power  in  any  arena. 
Congress  has  not  given  this  power  to  the  Federal  Government  in¬ 
vestigating  terrorism.  Why  should  the  record  industry,  private  citi¬ 
zens,  have  this  unfettered  subpoena  authority  to  reach  the  most 
sensitive  information  that  people  have? 

There  are  no  safeguards  on  its  use.  There  is  no  requirement  that 
it  is  used  only  for  litigation.  There  are  no  express  provisions  deal¬ 
ing  with  penalties  for  the  improper  disclosure  of  this  information. 
The  government  itself  is  subject  to  all  these  requirements. 

Now,  as  you  pointed  out,  Mr.  Chairman,  this  is  not  just  a  tool 
that  would  be  used  by  legitimate  interests.  Pornographers,  stalk¬ 
ers,  identity  thieves  would  have  the  ability  to  do  this  and  do  it 
anonymously,  so  it  could  never  be  traced  back  to  them.  Even  where 
the  interests  are  legitimate,  as  with  RIAA,  a  blunderbuss  approach 
inevitably  leads  to  abuses  and  mistakes.  The  use  of  bounty  hunters 
has  now  arisen  because  they  do  not  have  to — the  holder  of  the 
copyright  does  not  have  to  identify  themselves.  They  can  go 
through  intermediaries  and  use  bounty  hunters. 

We  now  have  the  use  of  robots  to  track  down  people  on  the  Inter¬ 
net,  and  we  have  already  many  examples  of  mistakes,  like  kids  get¬ 
ting  jerked  around  because  they  did  a  book  report  on  Harry  Potter 
or  a  university’s  system  being  shut  down  because  a  professor  was 
named  ''Usher”  and  it  was  confused  with  the  name  of  an  artist. 

Now,  any  response  to  this  really  requires  three  things  in  my 
view.  One  is  a  technological  approach,  and  that  is  clearly  what 
Congress  envisioned  in  Title  I  of  the  Act.  What  Congress  said  in 
Title  I  of  the  Act  was,  if  you  protect  this  information  with 
encryption  or  other  kinds  of  protective  devices,  access  codes,  it  will 
be  a  Federal  crime  to  try  to  defeat  it.  So  Congress  set  the  table  for 
the  industry  to  work  together  to  come  up  with  these  technological 
solutions.  That  has  not  happened  because  they  preferred  this  jihad 
against  12-year-old  girls. 
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Now,  the  other  thing  is  an  appropriately  tailored  discovery  de¬ 
vice,  appropriately  tailored  like  all  available — with  all  the  standard 
accountability  in  it,  where  it  deals  with  registered  material,  there 
has  to  be  specificity  in  the  allegations,  and  strict  limits  on  its  use, 
and  ultimately  judicial  supervision  over  it. 

Finally,  I  think  there  has  to  be  attention  to  the  incentives,  and 
this  is  where  I  think — I  do  not  view  the  average  American  teenager 
as  a  thief  or  intentional  thief.  I  think  that  the  industry  itself  has 
to  look  in  the  mirror  to  see  what  created  the  incentives  for  this  ille¬ 
gal  and  illicit  activity.  It  has  largely  been  the  untenable  business 
model  in  my  view  of  the  recording  industry. 

What  young  people  want,  as  we  wanted  when  we  were  kids:  Buy 
the  45  rpm,  buy  the  hit,  and  do  your  own  mix.  That  is  what  people 
have  always  wanted.  What  is  the  model  today?  Can  you  go  out  and 
buy  a  hit?  No.  You  have  to  buy  a  lot  of  schlock  on  a  CD  and  pay 
16  bucks  for  it  in  order  to  get  the  one  or  two  songs  you  want.  That 
is  called  bundling,  and  that  is  the  business  model  necessary  to  feed 
the  distribution  chain  that  has  come  up  in  this  industry. 

Now,  I  am  not  justifying  the  piracy,  but  in  my  view  it  is  not  the 
freeness  that  drives  the  kids  to  download;  it  is  the  desire  to  be  se¬ 
lective  in  what  they  want,  identify  the  one  song,  and  put  it  on  their 
mixes.  The  industry  itself  has  now  slowly  come  to  recognize  that 
it  left  the  vacuum.  It  did  not  go  out  and  set  up  the  iTunes  or  the 
MP3s  that  are  paid  sites.  In  fact,  it  fought  them  and  it  fought  them 
up  until  recently. 

But  if  the  industry  itself  would  move  into  this  area  then,  just 
like  the  film  industry  when  they  tried  to — when  they  said  that  the 
VCR  was  the  Boston  Strangler  of  their  industry,  they  would  end 
up  making  more  money  ultimately. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

Prepared  Statement  of  William  Barr,  Executive  Vice  President  and  General 
Counsel,  Verizon  Communications 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  inviting  me  here 
today  to  discuss  this  important  issue. 

We  at  Verizon  recognize  the  legitimate  interests  of  copyright  owners  and  the 
threats  to  those  interests  that  are  posed  by  the  misuse  of  new  technologies,  includ¬ 
ing  peer-to-peer  software.  Verizon  remains  committed  to  working  with  the  copyright 
community  to  find  solutions  to  these  issues  that  result  in  effective  protection  for  in¬ 
tellectual  property,  without  placing  substantial  burdens  on  Internet  service  pro¬ 
viders  or  violating  the  privacy  and  First  Amendment  interests  of  their  subscribers. 
Back  in  1998,  Verizon  and  other  service  providers  agreed  in  the  Digital  Millennium 
Copyright  Act  (“DMCA”)  to  conduct  voluntary  industry  negotiations  aimed  at  devel¬ 
oping  “standard  technical  measures”  (also  known  as  digital  rights  management 
tools),  to  protect  copyright  works  from  online  infringement.  The  copyright  commu¬ 
nity  has  never  accepted  our  offer  to  begin  negotiations  on  digital  rights  management 
standards  and  to  work  cooperatively  toward  a  technical  solution  to  this  problem. 

Indeed,  Congress  recognized  in  its  report  on  the  DMCA  in  1998  that  technological 
rather  than  legal  solutions  constituted  the  best  method  of  ensuring  the  lawful  dis¬ 
semination  of  copyrighted  works  in  our  new  networked,  digital  environment.  See  S. 
Rep.  No  105-190,  at  52  (1998)  (“The  Committee  believes  that  technology  is  likely 
to  be  the  solution  to  many  of  the  issues  facing  copyright  owners  and  service  pro¬ 
viders  in  this  digital  age.”).  Congress,  in  Title  1  of  the  DMCA  created  criminal  pen¬ 
alties  for  those  who  circumvent  such  technical  measures. 

In  the  end,  as  in  the  area  of  VHS  recordings  and  cable  television  access  to  broad¬ 
cast  programming,  Verizon  believes  that  appropriate  technical  and  legal  solutions 
will  be  found.  As  discussed  in  detail  below,  a  new,  unbounded  subpoena  power  is 
not  that  solution. 
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As  an  Internet  service  provider,  Verizon  promptly  takes  down  infringing  material 
that  resides  on  our  system  or  network  in  response  to  requests  from  copyright  own¬ 
ers  and  we  have  strict  policies  against  infringement  of  copyrights.  Verizon  also  pro¬ 
motes  legitimate  pay  music  sites  such  as  MP3.com  and  Rhapsody  as  part  of  its  ISP 
service.  We  will  continue  to  work  with  copyright  owners  to  marry  the  power  of  the 
Internet  with  the  creative  genius  of  content  providers  through  new  business  rela¬ 
tionships  and  licensed  websites  that  offer  music,  video,  and  other  proprietary  con¬ 
tent  to  the  over  100  million  Internet  users  in  this  countiy.  Verizon  believes  that 
lawful  and  licensed  access  to  quality  content  is  essential  to  the  continuing  develop¬ 
ment  of  the  Internet  in  general  and  broadband  in  particular,  and  we  are  committed 
to  exploring  technological  and  other  solutions  so  that  copyright  owners  may  enjoy 
the  fruits  of  their  labors  and  Internet  users  will  have  access  to  a  rich  array  of  digital 
content. 

However,  the  answer  to  the  copyright  community’s  present  business  problems  is 
not  a  radical  new  subpoena  process,  previously  unknown  in  law,  that  un -tethers 
binding  judicial  process  from  constitutional  and  statutory  protections  that  normally 
apply  to  the  discovery  of  private  data  regarding  electronic  communications.  Verizon 
believes  that  the  district  court  was  wrong  in  concluding  that  Congress  authorized 
such  a  broad  and  promiscuous  subpoena  procedure — but  whatever  the  courts  ulti¬ 
mately  conclude  on  this  issue — the  subpoena  power  endorsed  by  the  district  court 
is  not  an  effective  remedy  for  copyright  holders  and  has  great  costs  in  terms  of  per¬ 
sonal  privacy,  constitutional  rights  of  free  expression  and  association,  and  the  con¬ 
tinued  growth  of  the  Internet. 

As  interpreted  by  the  district  court,  this  subpoena  provision  grants  copyright  hold¬ 
ers  or  their  agents  the  right  to  discover  the  name,  address,  and  telephone  number 
of  any  Internet  user  in  this  country  without  filing  a  lawsuit  or  making  any  sub¬ 
stantive  showing  at  all  to  a  Federal  judge.  This  accords  truly  breathtaking  powers 
to  anyone  who  can  claim  to  be  or  represent  a  copyright  owner;  powers  that  Congress 
has  not  even  bestowed  on  law  enforcement  and  national  security  personnel.  It 
stands  in  marked  contrast  to  the  statutory  protections  that  Congress  has  enacted 
in  the  context  of  video  rentals,  cable  television  viewing  habits,  and  even  the  require¬ 
ments  for  law  enforcement  officers  to  gain  access  confidential  data  associated  with 
electronic  communications. 

All  one  need  do  is  fill  out  a  one- page  form  asserting  a  “good  faith”  belief  that  a 
copyright  has  been  infringed  and  one  can  obtain  identifying  information  about  any¬ 
one  using  the  Internet  There  is  no  review  by  a  judge  or  a  magistrate;  the  clerk’s 
office  simply  issues  the  subpoena  in  ministerial  fashion.  This  identifying  informa¬ 
tion  can  then  be  linked  to  particular  material  sent  or  received  over  the  Internet, 
including  e-mails,  web  browsing  activity,  chat  room  postings,  and  file -sharing  activ¬ 
ity.  This  subpoena  power  applies  not  just  to  music  recordings,  it  applies  to  the  ex¬ 
pression  contained  in  an  e-mail  or  posting  in  a  newsgroup,  digital  photographs,  and 
even  pornographic  materials.  It  has  and  will  be  used  and  abused  by  parties  far  less 
responsible  than  the  recording  or  movie  industries.  In  essence,  anyone  willing  to  as¬ 
sert  that  they  have  a  good  faith  belief  that  someone  has  used  their  words,  pictures 
or  other  expression  without  permission  becomes  their  own  roving  grand  jury,  with¬ 
out  any  of  the  normal  checks  and  protections  that  apply  to  governmental  investiga¬ 
tions. 

This  subpoena  process  lacks  the  most  basic  protections  that  are  applied  to  the  dis¬ 
co  veiy  of  confidential  and  personal  data  connected  with  expressive  activity.  As  noted 
above,  the  filing  that  need  be  made  is  truly  minimal,  and  is  below  the  standard  for 
the  filing  of  a  civil  complaint  in  Federal  court.  The  normal  duties  to  investigate  and 
substantiate  a  civil  claim  that  apply  to  the  filing  of  a  lawsuit  under  the  Federal 
Rules  of  Civil  Procedure  do  not  apply.  The  clerk’s  office  simply  rubberstamps  these 
subpoenas  in  ministerial  fashion — with  no  inquiry  into  the  bona  fides  of  the  party 
filing  the  request  or  the  self-interested  'iDelief  that  a  copyright  has  been  violated. 

The  individual  subscriber,  whose  identity  is  at  issue,  is  not  even  entitled  to  re¬ 
ceive  notice  of  the  subpoena  before  his  or  her  personal  information  is  turned  over 
to  a  third  party.  Thus,  the  subscriber,  who  may  in  fact  be  doing  nothing  illegal,  will 
have  his  or  her  identity  revealed  without  ever  having  an  opportunity  to  be  heard. 
Nor  is  there  any  provision  for  damages  or  other  punishment  for  wrongfully  obtain¬ 
ing  or  misusing  the  identity  of  a  subscriber  subject  to  such  a  subpoena.  It  is  truly 
ironic  that  Congress  has  placed  more  substantial  requirements  and  protections  on 
law  enforcement  access  to  confidential  information  regarding  electronic  communica- 


30 


tions  than  apply  to  a  private  party  under  this  statute. ^  This  combination  of  unlim¬ 
ited  scope,  minimal  substantive  requirements,  and  lack  of  judicial  supervision 
makes  both  mistakes  and  intentional  abuses  of  this  new  power  inevitable.  Every 
time  you  send  an  e-mail,  browse  a  website,  or  join  a  discussion  in  a  chatroom  or 
newsgroup,  others  gain  access  the  numerical  IP  address  that  you  are  using.  Armed 
with  this  IP  address,  anyone  to  whom  you  have  sent  an  e-mail,  from  whom  you  have 
received  an  e-mail,  with  whom  you  or  your  children  have  spoken  in  a  chat  room, 
or  who  operates  a  website  you  have  visited,  no  matter  how  sensitive  the  subject 
matter,  can  unlock  the  door  to  your  identity. 

This  list  is  not  limited  to  those  with  legitimate  interests  in  enforcing  copyrights. 
As  safety  and  privacy  groups  like  the  National  Coalition  Against  Domestic  Violence 
and  WiredSafety  stated  in  our  litigation,  it  opens  the  door  to  your  identity  to  people 
with  inappropriate  or  even  dangerous  motives,  such  as  spammers,  blackmailers, 
porno grap hers,  pedophiles,  stalkers,  harassers,  and  identity  thieves.  In  fact,  over  92 
diverse  organizations,  representing  consumer  and  Internet  interests,  submitted  let¬ 
ters  to  this  Committee  expressing  serious  concerns  about  the  privacy,  safety,  and 
security  of  Internet  users  arising  from  the  potential  misuse  of  this  subpoena  proc¬ 
ess.  These  include  the  ACLU,  the  American  Library  Association,  the  Consumer  Fed¬ 
eration  of  America,  and  the  National  Coalition  Against  Domestic  Violence.  These 
groups  do  not  condone  copyright  infringement.  Rather,  like  Verizon,  they  are  con¬ 
cerned  that  this  subpoena  power  will  cause  great  harm  to  privacy,  free  expression, 
and  even  personal  security  of  Internet  users  with  little  gain  in  copyright  enforce¬ 
ment. 

As  Ms.  Aftab,  from  WiredSafety  states,  “With  one  broad  sweep,  the  DMCA  sub¬ 
poena  power  will  frustrate  the  work  of  the  entire  online  safety  community  to  arm 
our  children  and  their  parents  with  cyber-street-smarts.  It  won’t  matter  what  they 
voluntarily  or  mistakenly  give  away.  All  the  information  predators  need  can  be  ob¬ 
tained  far  more  easily  with  the  assistance  of  the  local  Federal  District  Court  Clerk.” 
The  potential  for  abuse  of  this  new  subpoena  power  is  limited  only  by  the  devious¬ 
ness  of  the  criminal  mind. 

Indeed,  just  since  the  district  court’s  ruling  went  into  effect  in  June,  the  evidence 
of  mistakes,  potential  abuses,  and  troubling  uses  of  this  subpoena  power  has  contin¬ 
ued  to  mount.  As  you  will  hear  from  SBC  directly,  their  company  recently  filed  a 
suit  in  California  against  the  Recording  Industry,  a  copyright  bounty  hunter  called 
“MediaForce”  and  an  entity  called  Titan  Media  Group.  Titan  Media,  a  purveyor  of 
pornographic  videos  over  the  Internet,  sent  one  subpoena  to  SBC  seeking  the 
names,  addresses  and  phone  numbers  of  59  individual  subscribers  who  Titan  as¬ 
serted  were  infringing  its  copyrights  in  gay  pornographic  videos  by  exchanging  them 
over  the  Internet.  Titan  eventually  withdrew  the  subpoena  when  SBC  threatened 
a  court  challenge,  but  the  episode  highlights  the  fact  that  this  new  subpoena  power 
applies  to  anyone  who  can  claim  an  interest  in  any  form  of  expression.  Titan  Media, 
imitating  the  RIAA,  has  recently  announced  its  own  “amnesty  program.”  Internet 
users  must  reveal  their  identity  to  Titan  and  agree  to  purchase  a  copy  of  their  por¬ 
nographic  material  or  Titan  threatens  to  use  the  subpoena  process  to  expose  their 
identity.  In  a  similar  vein,  ALS  Scan,  a  purveyor  of  graphic  Internet  pornography, 
has  also  been  a  beneficiary  of  this  process  and  submitted  a  declaration  in  favor  of 
RIAA’s  broad  interpretation  of  the  subpoena  power  in  the  litigation  with  Verizon. 
The  potential  for  abuse,  for  invasion  of  personal  privacy,  for  reputational  harm,  and 
even  for  blackmail  is  highlighted  by  these  examples. 

There  is  also  no  requirement  that  the  copyright  owner  itself  obtain  the  subpoena; 
it  may  be  obtained  by  an  agent  of  the  copyright  holder.  A  whole  industry  of  copy¬ 
right  “bounty  hunters”  has  sprung  up,  enterprises  that  search  the  Internet  for  pos¬ 
sible  instances  of  copyright  infringement  spurred  on  by  economic  incentives.  The  use 
of  automated  robots,  known  as  ^iDots”  or  “spiders”  has  also  led  to  a  significant  num¬ 
ber  of  mistaken  claims  of  copyright  infringement.  These  bats  operate  much  like  the 
spiders  that  crawled  through  buildings  in  the  movie  Minority  Report,  scouring  the 
Internet  in  search  of  file  names  that  look  like  they  match  the  names  of  copyrighted 
works  or  artists.  Bots  are  far  from  perfect.  Typing  words  such  as  'Madonna”  or  “the 
police”  in  an  e-mail  may  earn  you  a  DMCA  subpoena,  because  the  “bots”  cannot  dis¬ 
tinguish  the  legitimate  comment  or  discourse  from  copyright  infringement.  In  2001, 
Warner  Bros,  sent  a  letter  to  UUNet  demanding  that  they  terminate  the  Internet 
account  of  someone  allegedly  sharing  a  Harry  Potter  movie  online.  The  small  text 
file  was  entitled  “Harry  Potter  Book  Report.rtf,”  with  a  file  size  of  Ik.  The  file  was 
not  an  unauthorized  copy  of  the  movie,  it  was  a  child’s  book  report,  but  the  bot  could 


'^See,  e.g.,  18  U.S.C.  §3121,  et  seq.  (pen  re^sters  and  trap  and  trace  devices  limited  to 
govermnental  personnel  upon  court  order  for  valid  criminal  investigation);  18  U.S.C.  §2703  (lim¬ 
its  on  disclosure  of  records  pertaining  to  electronic  communications  services). 
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not  tell  the  difference  and  such  an  “investigation”  can  quickly  form  the  basis  for  a 
DMCA  subpoena. 

In  the  past  few  months,  RIAA  has  already  admitted  numerous  cases  of  “mistaken 
identity.”  In  one  case,  RIAA  demanded  the  take  down  of  Penn  State  University’s  as¬ 
tronomy  department’s  servers  during  finals  week,  based  on  a  claim  that  it  contained 
infringing  songs  by  the  artist  Usher.  In  fact,  “Usher”  is  a  professor’s  last  name  and 
the  file  at  issue  was  his  own  creation.  RIAA  later  admitted  sending  at  least  two 
dozen  other  mistaken  notices  to  Internet  users  as  part  of  its  campaign  to  warn  peer- 
to-peer  file-sharers.  And  this  was  before  RIAA  began  its  new  campaign  sending  hun¬ 
dreds  of  subpoenas  for  subscriber  identity  to  ISPs  across  the  country.  These  chilling 
examples  all  sound  like  excerpts  from  the  book  “1984,”  except  in  this  case,  “Big 
Brother”  isn’t  the  Government,  it  is  interested  parties  armed  with  their  own  private 
search  warrants. 

RIAA’s  most  recent  campaign  began  in  July  of  this  year  after  the  district  court’s 
ruling  went  into  effect.  Despite  the  pending  appeal  on  this  issue,  the  Recording  In¬ 
dustry  has  chosen  to  unleash  numerous  subpoenas  on  Internet  service  providers. 
Verizon  has  already  received  over  200  subpoenas,  with  which  we  have  been  required 
to  comply.  The  Recording  Industry  alone  has  sent  well  over  1600  subpoenas  to  serv¬ 
ice  providers  across  the  country,  placing  a  significant  strain  on  the  resources  of  the 
clerk’s  office  of  the  district  court  in  D.C.  and  on  the  subpoena  compliance  units  at 
many  Internet  service  providers,  including  Verizon.^ 

As  another  example  of  the  overreaching  uses  of  the  subpoena  process,,  RIAA  now 
claims  that  it  is  entitled  to  discover  subscribers’  e-mail  addresses  and  that  it  may 
issue  these  subpoenas  from  the  district  court  in  Washington,  D.C.,  regardless  of  the 
location  of  the  service  provider  or  the  customer.  Obviously,  obtaining  the  subpoena 
in  a  distant  forum  makes  it  a  practical  impossibility  for  many  service  providers  and 
most  customers  to  ever  raise  any  objection  to  the  subpoena.  Indeed,  Boston  College 
and  MIT  successfully  fought  to  quash  subpoenas  issued  out  of  Washington,  D.C. 
that  were  aimed  at  their  students  in  Massachusetts.  SBC’s  lawsuit  includes  jurisdic¬ 
tional  challenges.  Columbia  University  is  seeking  to  quash  subpoenas  that  RIAA 
has  attempted  to  serve  on  it  issued  by  the  District  of  Columbia  courts. ^ 

In  Verizon’s  view.  Congress  never  intended  to  unleash  a  massive  wave  of  sub¬ 
poenas  on  public  and  private  Internet  service  providers  and  their  customers.  This 
is  not  an  effective  solution  to  the  very  real  problems  faced  by  copyright  owners;  it 
only  creates  an  additional  level  of  problems  for  Internet  service  providers  and  chills 
the  free  exchange  of  protected  content  over  the  Internet.  The  use  of  the  subpoena 
power  in  an  attempt  to  create  an  in  terrorem  effect  over  the  entire  Internet  is  both 
improper  and  disserves  the  long-term  interests  of  both  copyright  owners  and  Inter¬ 
net  service  providers.  The  district  court  has  truly  created  a  Frankenstein  monster 
that  Congress  never  contemplated  and  that  has  the  potential  to  cause  irreparable 
damage  to  public  confidence  in  the  privacy  of  Internet  communications.  Like  the 
telephone  itself,  the  growth  of  the  Internet  as  a  medium  of  political,  social  and  eco¬ 
nomic  change  depends  upon  the  confidence  of  users  in  the  privacy  of  their  commu¬ 
nications  and  communications  habits.  Every  person  in  this  room  believes  that  his 
or  her  private  e-mail  or  web  browsing  habits  can  and  should  remain  private — ^yet 
the  district  court’s  erroneous  decision  is  a  direct  threat  to  that  privacy.  It  has  also 
burdened  Internet  service  providers  with  responding  to  thousands  of  subpoenas. 
From  our  own  experience,  we  can  tell  you  that  RIAA’s  barrage  of  subpoenas  has  di¬ 
verted  and  strained  our  internal  resources.  This  new  burden  on  service  providers — 
responding  to  thousands  of  subpoenas  issued  in  the  conduit  context — was  never  part 
of  the  statutory  compromise.  It  also  threatens  the  limited  resources  of  subpoena 
compliance  units  to  satisfy  legitimate  law  enforcement  requests — as  RIAA  bombards 


2  Indeed,  press  accounts  indicate  that  the  clerk’s  office  of  the  district  court  in  D.C.  has  been 
overwhelmed  with  subpoena  requests  and  has  been  forced  to  reassign  staff  from  other  judicial 
duties.  See  Ted  Bridis,  Music  Industry  Wins  Approval  of  871  Subpoenas  Against  Internet  Users, 
Associated  Press  (July  19,  2003)  at  2  (“The  RIAA’s  subpoenas  are  so  prolific  that  the  U.S.  Dis¬ 
trict  Court  in  Washington,  already  suffering  staff  shortages,  has  been  forced  to  reassign  employ¬ 
ees  from  elsewhere  in  the  clerk’s  office  to  help  process  the  paperwork,  said  Angela  Caesar- 
Mobley,  the  clerk’s  operations  manager.”). 

3  The  Federal  Rules  of  Civil  Procedure  generally  provide  for  the  issuance  and  service  of  sub¬ 
poenas  in  the  district  where  the  party  in  possession  of  the  material  resides  to  protect  the  rights 
of  third  parties  to  contest  the  subpoena.  See  Fed.  R.  Civ.  P.  45(a)(2)  &  45(b)(2)  (placing  jurisdic¬ 
tional  and  service  limitations  on  district  court  subpoenas  for  the  protection  of  those  from  whom 
production  is  sought).  Despite  the  fact  that  Congress  expressly  provided  that  the  protections  of 
Rule  45  should  apply  to  Section  512(h)  subpoenas,  see  17  U.S.C.  §  512(h)(6),  RIAA  has  taken 
the  position  that  it  may  obtain  and  serve  a  Section  512(h)  subpoena  from  any  district  court  in 
the  country.  Thus,  in  its  view,  it  could  seek  a  subpoena  from  the  district  court  in  Guam  tar¬ 
geting  a  small  service  provider  in  New  England. 
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service  providers  with  dozens  of  subpoenas  and  purports  to  require  responses  on 
seven  days  or  less  notice.  The  protection  of  copyright,  however  legitimate  a  cause, 
should  never  be  raised  above  law  enforcement  and  national  security  efforts — efforts 
that  Verizon  has  always  been  in  the  forefront  of  supporting. 

Both  the  district  court  in  our  case  and  the  copyright  owners  have  eschewed  a 
more  measured  remedy  that  has  always  existed  in  the  law  and  is  used  by  numerous 
businesses  for  many  purposes,  the  so-called  “John  Doe”  lawsuit.  Under  this  proce¬ 
dure,  a  judge  or  magistrate  reviews  the  merits  of  a  case  before  a  subpoena  is  issued, 
and  the  defendant  is  given  notice  and  an  opportunity  to  contest  disclosure.  The  law 
demands  a  reasonable  investigation  of  the  relevant  facts,  ownership  of  a  valid  copy¬ 
right  registration,  and  a  complaint  filed  in  compliance  with  Rule  11.  Verizon  has 
successfully  used  this  process  to  sue  unknown  spammers  who  abuse  our  network. 
Despite  the  Recording  Industry’s  assertions  to  the  contrary,  the  filing  of  a  John  Doe 
lawsuit  is  much  more  protective  of  all  parties’  interests  than  the  DMCA  subpoena 
process. 

Since  RIAA  launched  its  subpoena  campaign,  the  DC  Clerk’s  Office  publicly  com¬ 
plained  that  its  internal  resources  were  being  burdened  and  the  clerk’s  office  had 
to  re-assign  new  employees  to  the  fulltime  task  of  processing  subpoenas  on  an  ongo¬ 
ing  basis.  If  the  district  court’s  decision  in  our  case  is  not  overturned  quickly,  it 
threatens  to  turn  the  Federal  courts  into  free-floating  subpoena  mills,  unhinged 
from  any  pending  case  or  controversy,  capable  of  destroying  anonymous  Internet 
communication,  and  threatening  privacy  and  due  process  rights  as  well  as  public 
safety. 

While  Verizon  firmly  believes  that  this  subpoena  process  and  the  tactic  of  tar¬ 
geting  college  students,  universities,  libraries  and  other  individual  Internet  users  is 
inappropriate  and  will  lead  to  serious  harms  with  little  gain  in  copyright  protection, 
Verizon  recognizes  that  a  more  comprehensive  and  long-term  solution  is  necessary. 
Verizon  commends  Senator  Brownback  for  taking  a  first  step  by  introducing  the 
Digital  Consumer  Internet  Privacy  Protection  Act.  This  bill  builds  in  necessary  pro¬ 
tections  that  addresses  the  fundamental  due  process  and  privacy  rights  of  all  Inter¬ 
net  users,  and  ensures  that  subpoenas  cannot  be  issued  without  sufficient  judicial 
safeguards  in  place.  The  bill  also  appropriately  gives  the  FTC  enforcement  authority 
to  monitor  the  use  of  subpoenas  involving  digital  media  products  and  provides  rem¬ 
edies  for  abuses  of  the  process.  An  appropriate  next  step  would  be  for  affected  par¬ 
ties  to  develop  effective  approaches  that  combine  technical  and  legal  solutions  to 
balance  the  legitimate  needs  of  all  stakeholders.  We  urge  Congress  to  act  now  before 
irreparable  damage  is  done  to  public  confidence  in  the  Internet  as  a  medium  of  free 
expression  and  association. 

I  thank  the  Chair  and  the  members  of  this  Committee  for  your  attention.  We  look 
forward  to  working  with  you  to  resolve  this  critical  issue. 

Senator  Brownback.  Thank  you,  Mr.  Barr.  I  look  forward  to 
questions. 

Finally  will  be  Mr.  Alan  Davidson.  He  is  Associate  Director,  Cen¬ 
ter  for  Democracy  and  Technology  here  in  Washington.  Mr.  David¬ 
son. 

STATEMENT  OF  ALAN  DAYffiSON,  ASSOCIATE  DIRECTOR, 
CENTER  FOR  DEMOCRACY  AND  TECHNOLOGY 

Mr.  Davidson.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
Committee.  The  Center  for  Democracy  and  Technology  thanks  you 
for  holding  this  important  hearing  and  we  are  pleased  to  be  in¬ 
cluded,  both  because  of  CDT’s  long  history  of  involvement  on  online 
privacy  issues  and  also  our  current  efforts  to  craft  a  balanced  con¬ 
sumer  perspective  on  digital  copyright. 

Our  bottom  line  today  is  this:  the  512(h)  subpoena  process  is  an 
important  tool  for  copyright  holders  who  are  legitimately  seeking 
to  enforce  their  rights  online,  but  it  also  raises  real  and  serious  pri¬ 
vacy  concerns  for  Internet  users.  The  good  news  in  our  testimony 
today  is  that  we  believe  that  a  package  of  minor  additions  to  the 
law  could  address  many  of  the  most  serious  privacy  concerns  while 
also  preserving  and  maybe  even  enhancing  legitimate  enforcement. 
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I  will  summarize.  Our  testimony  makes  four  main  points.  The 
first  is  this:  it  is  unhealthy  for  our  country  and  unfair  to  copyright 
holders  for  large  numbers  of  people  to  routinely  violate  the  law  of 
the  land.  Enforcement  actions  like  those  that  have  been  under¬ 
taken  by  RIAA  are,  unfortunately,  today  a  necessary  part,  though 
only  a  part,  only  a  part,  of  protecting  creators  and  authors  in  the 
digital  age. 

We  actually  agree  with  the  approach  that  was  taken  by  RIAA  in 
its  statement  with  the  IT  industry  last  winter  that  emphasizes  new 
delivery  mechanisms,  education,  and  enforcement  rather  than  seek¬ 
ing  controversial  new  government  technology  mandates  or  network 
architecture  changes. 

Our  second  point  is  this:  if  you  believe  in  enforcement,  as  we  do, 
then  you  must  give  copyright  holders  the  tools  that  they  need  to 
do  enforcement,  and  our  belief  is  that  a  subpoena  process  like  that 
under  512(h)  has  an  important  role  in  assisting  enforcement.  With 
appropriate  safeguards  for  individuals,  it  could  actually  be  pref¬ 
erable  to  filing  a  large  number  of  Federal  lawsuits. 

Our  third  point,  and  I  think  one  that  we  need  to  say  a  little  bit 
more  about,  is  that  there  really  are  privacy  concerns  raised  by  the 
unique  subpoena  power  currently  granted  under  512(h).  As  has 
been  said  here,  online  identity  can  be  a  very  sensitive  piece  of  in¬ 
formation  for  people.  People  online  reasonably  expect  that  they  will 
be  largely  anonymous  when  they  visit  health  websites,  when  they 
make  political  statements,  when  they  visit  chat  rooms  or  become 
online  whistleblowers.  For  that  reason,  our  law  has  traditionally 
strongly  protected  subscriber  identity. 

In  contrast,  section  512(h)  contains  very  few  of  the  safeguards 
that  are  demanded  by  either  fair  information  privacy  principles  or 
that  are  typically  found  in  existing  subpoena  or  court  order  provi¬ 
sions.  We  have  heard  it  from  several  of  the  panelists  already  today: 
512(h)  is  available  to  any  copyright  holder,  not  just  mainstream 
companies,  record  companies,  or  movie  studios;  and  it  can  be  used 
based  on  a  mere  allegation  of  infringement.  No  judge  ever  looks  at 
a  512(h)  application,  no  weighing  of  the  assertions  in  the  applica¬ 
tion  is  ever  done,  no  user  ever  gets  to  challenge  those  assertions. 
The  law  places  no  real  limits  on  how  the  information  is  going  to 
be  used,  beyond  the  very  open-ended  requirement  that  it  is  going 
to  be  used  for,  “protecting  rights.’’ 

512(h)  gives  no  notice  to  end  users,  who  typically  have  no  idea 
that  their  information  is  being  revealed.  And  notice,  I  should  say, 
has  long  been  a  bedrock  of  our  privacy  law  because  it  gives  the 
party  that  is  actually  harmed  the  chance  to  combat  potential  mis¬ 
use. 

Because  of  all  of  this,  512(h)  we  believe  is  ripe  for  misuse:  to  re¬ 
veal  sensitive  activities  online,  to  blacklist  alleged  infringers,  to 
embarrass  people,  to  market  to  them,  or  even  for  criminal  pur¬ 
poses.  People  ask  why  privacy  advocates  seem  to  be  so  obsessed  or 
care  so  much  about  what  might  be  a  relatively  minor  provision, 
and  I  think  it  is  in  part  because  512(h)  is  a  very  unusual  authority 
and  a  dangerous  precedent.  Many  provisions  exist  for  government 
access  to  information,  but  always  in  the  context  of  executive  powers 
and  almost  in  all  cases  with  additional  and  constitutionally  man¬ 
dated  privacy  protections. 
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Private  use  of  the  courts  exists,  but  it  is  always  tethered  closely 
to  pending  litigation  and  comes  with  the  supervision  of  a  judge  able 
to  assess  facts  and  to  balance  interests.  512(h)  stands  alone. 

Our  final  point,  and  I  think  what  we  are  trying  to  say  today,  is 
that  we  think  that — we  propose  in  our  testimony  a  package  of  sug¬ 
gested  safeguards  that  will  address  many  of  the  privacy  concerns 
raised  by  512(h)  while  supporting  enforcement.  Chief  among  those 
is  that  we  support  a  notice  requirement  before  subscriber  identity 
is  disclosed.  Notice  can  give  people  a  meaningful  opportunity  to 
quash  a  subpoena  they  think  is  wrongful.  It  can  also  have  a  major 
deterrent  effect  because  subpoena  applicants  would  know  that  their 
targets  are  actually  going  to  hear  of  the  requests  that  they  make. 

A  notice  requirement  also,  I  should  note,  actually  could  help  le¬ 
gitimate  enforcement.  An  official  notice  to  targets  of  investigations 
that  their  information  was  being  subpoenaed  we  believe  would  be 
enough  to  stop  a  great  deal  of  infringing  behavior.  We  also  list  a 
whole  set  of  other  approaches — penalties  for  abuse  that  could  give 
users  redress  if  a  subpoena  is  misused,  clear  limits  on  how  infor¬ 
mation  that  is  collected  is  going  to  be  used.  The  least  controversial 
of  these  is  a  simple  report  to  Congress  on  the  number  of  subpoenas 
requested,  which  would  provide  us  with  some  sense  of  how  often 
this  process  is  being  used  and  in  what  way.  We  have  no  idea  right 
now  how  many  of  these  subpoenas  are  being  filed  and  in  what  way. 

In  summary,  we  think  that  there  are  relatively  minor  additional 
safeguards  that  do  not  fundamentally  rework  the  provisions  of  the 
DMCA,  but  that  could  protect  privacy  while  actually  preserving  le¬ 
gitimate  enforcement.  We  note  and  agree  that  there  are  a  lot  of 
other  privacy  issues  that  are  raised  in  the  context  of  peer-to-peer 
file  trading — the  issue  of  privacy  of  sensitive  files,  as  Senator  Boxer 
has  said;  the  issue  of  spyware  in  many  applications.  And  while  this 
hearing  is  focused  on  512(h),  which  we  think  is  also  important,  we 
stand  ready  to  work  with  you  on  those  issues. 

Mr.  Chairman,  we  commend  you  and  members  of  the  Committee 
for  raising  awareness  of  the  very  real  privacy  issues  that  are  raised 
by  512(h)  subpoenas.  We  look  forward  to  working  with  you  and  this 
Committee  and  others  in  the  community  to  craft  a  more  balanced 
approach  to  this  issue. 

Thank  you  very  much. 

Senator  Brownback.  Thank  you,  Mr.  Davidson.  Thank  you  for 
the  constructive  thoughts. 

We  will  run  the  time  clock  at  5  minutes  if  you  do  not  mind,  be¬ 
cause  we  have  so  many  members  here  that  are  present  and  we  do 
have  another  panel  that  is  up.  I  think  this  has  been  an  excellent 
discussion  and  an  opening  panel  of  thought. 

Mr.  Sherman,  let  me  ask  you  just  at  the  outset  here.  It  seems 
as  if  everybody  supports  the  intellectual  property  right  that  your 
industry  has  and  that  there  is  just  not  a  question  of  that.  People 
may  vary  on  the  degree  of  intensity  that  you  think  people  really 
agree  with  this,  but  everybody  supports  that  this  is  an  intellectual 
property  right,  it  must  be  protected. 

The  narrow  focus  that  we  have  got  on  this  hearing  is  on  this  par¬ 
ticular  subpoena  issue  and  that  is  the  thing  that  has  really  driven 
me  the  most  on  it.  I  wonder,  if  you  went  looking  at  this,  if  you  just 
compare  even  really  the  PATRIOT  Act,  the  USA  PATRIOT  Act, 
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and  the  ability  of  the  Attorney  General  to  get  a  subpoena  versus 
your  industry,  the  industry  standards  or  the  standards  subjected  to 
the  industry  are  much  lower  than  they  are  to  the  Attorney  Gen¬ 
eral. 

The  Attorney  General,  you  must  have  an  application  made  by  a 
senior  level  FBI  official.  Under  512(h)  it  is  available  to  anyone  who 
claims  an  interest  in  the  copyright.  The  Attorney  General  has  to 
go  through  the  courts.  You  can  file  this  and  a  clerk  does  it. 

Is  there  a  way  that  your  group  could  see  fit  to  move  those  stand¬ 
ards  up  slightly  so  that  you  could  still  get  the  subpoena,  but  it  has 
an  officer  of  the  court  that  reviews  it?  And  what  would  be  so  harm¬ 
ful  to  you  doing  that? 

Mr.  Sherman.  You  have  to  look  at  the  information  that  is  actu¬ 
ally  being  sought  when  the  Attorney  General  is  asking  for  this  in¬ 
formation  from  a  court  versus  the  information  to  which  we  are  en¬ 
titled.  We  are  entitled  to  merely  the  identity  of  the  alleged  in¬ 
fringer:  name,  address,  telephone  number,  and  e-mail,  nothing  else, 
nothing  about  what  communications  they  have  had,  nothing  about 
who  they  have  been  communicating  with,  nothing  about  their  cred¬ 
it  card  information,  their  usage  records,  or  any  of  that. 

That  information  is  available  right  now  under  Federal  law  under 
the  Electronic  Communications  Privacy  Act  without  any  judicial 
supervision,  just  by  someone  in  the  government  filing  a  form.  It  is 
also  the  same  information  that  SBC  and  Yahoo  routinely  give  to 
marketing  partners  under  their  privacy  policy. 

So  all  we  get,  the  very  limited  information  we  get,  is  who  it  is 
who  is  engaged  in  the  infringement. 

Senator  Brownback.  Mr.  Barr,  Mr.  Ellis,  is  that  correct? 

Mr.  Barr.  That  is  totally  disingenuous.  They  just  do  not  get  a 
name.  They  get  the  name  associated  with  content,  because  that  is 
where  the  IP  address  comes  from.  So  it  is  the  correlation  of  the 
name  with  activity  on  the  Internet  that  is  the  privacy  concern. 
That  is  what  any  individual  can  get  under  this  process. 

Someone  appears  on  a  website  with  the  IP  address,  they  can  find 
out  who  that  was,  and  that  is  the  concern.  That  is  the  privacy  con¬ 
cern. 

Senator  Brownback.  Mr.  Sherman,  a  quick  response.  I  have  one 
more  question. 

Mr.  Sherman.  The  reason  that  the  information  is  available  to  be 
correlated  is  because  it  is  on  a  publicly  available  network  for  any¬ 
body  to  see  whatsoever.  We  are  getting  no  more  information  than 
any  other  user  of  the  Kazaa  system  could  get.  It  is  as  if  a  street 
vendor  who  is  selling  counterfeit  CDs  was  complaining  that  we 
knew  he  was  selling  counterfeit  CDs  because  he  was  doing  it  on  the 
street  when  we  ask  what  his  identity  is. 

Senator  Brownback.  Mr.  Davidson,  very  briefly. 

Mr.  Davidson.  Yes.  I  would  just  like  to  say,  it  is  not  just  about 
what  the  recording  industry  is  doing,  unfortunately.  It  is  what 
other  people  correlate  with  other  kinds  of  content.  I  mean,  the 
Titan  Media  example  that  was  raised  earlier  in  testimony  is  a 
great — maybe  by  you,  Mr.  Chairman — is  a  great  example  of  how 
correlating  identity  with  access  to  sensitive  or  very  private  infor¬ 
mation  or  private  behavior  online  can  be  very  troubling. 
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Senator  Brownback.  That  was  going  to  be  my  next  question.  It 
is  about  the  Titan  Media  example,  which  I  presume  we  are  going 
to  see  more  of  these.  Either  Mr.  Rose  or  Mr.  Sherman.  Here  is  a 
group,  hard-core  pornographers,  asking  SBC  for  59  Internet  sub¬ 
scribers,  and  then  Titan  offers  an  amnesty:  you  can  either  buy  our 
pornography  and  in  exchange  we  will  not  identify  you. 

That  seems  to  border,  if  not  be,  blackmail.  I  am  concerned  that 
we  are  going  to  see  more  examples  of  situations  like  that  coming 
up  with  this  type  of  process.  Do  you  share  that  concern? 

Mr.  Sherman.  This  problem  is  not  attributable  to  the  procedures 
that  we  are  talking  about  here.  The  fact  is  that  under  the  John  Doe 
process  that  Verizon  and  SBC  are  suggesting  Titan  Media  would 
be  able  to  get  exactly  the  same  kind  of  information,  in  fact  a  whole 
lot  more,  because  under  the  DMCA  information  subpoena  process 
you  are  limited  to  just  name,  address,  and  so  on,  whereas  in  a  law¬ 
suit  you  can  get  all  those  other  records  that  we  were  talking  about 
earlier.  Even  under  the  legislation  you  have  introduced.  Senator, 
Titan  Media  would  be  entitled  to  all  of  that  information  in  the  ordi¬ 
nary  course  of  a  lawsuit,  and  that  request  for  information  would 
not  even  be  reviewed  by  a  judge. 

Senator  Brownback.  Mr.  Ellis,  real  quickly,  is  that  accurate? 

Mr.  Ellis.  No,  I  do  not  agree  at  all.  The  real  heart  of  the  dispute 
as  I  understand  it  between  the  industry  and  at  least  our  company 
goes  to  the  way  Mr.  Sherman  characterized  the  situation,  “the  al¬ 
leged  infringer.’’  If  we  are  dealing  with  somebody  who  has  violated 
their  copyright  and  they  have  the  reason,  the  59  for  example  in  the 
case  of  the  Titan,  and  they  have  reason  to  believe,  then  go  file  the 
lawsuit.  And  when  you  file  the  lawsuit,  it  is  subject  to  all  the 
standard  protections  that  judicial  review,  substantive  showings, 
and  all  of  those  protections. 

What  is  at  stake  here  is  alleged  infringers,  the  59  people.  If  they 
had  the  evidence  that  they  are  all  guilty,  then  go  sue  them.  The 
issue  is  they  are  trying  to  use  this  as  a  fishing  expedition.  In  this 
country  there  is  a  presumption  of  innocence  until  you  have  the  evi¬ 
dence.  That  is  the  difference  in  the  two  views.  We  oppose  simply 
fishing  expeditions  where  you  pay  25  bucks,  make  an  assertion. 
They  take  the  position  they  need  that  to  go  get  the  evidence.  That 
is  contrary  to  basic  constitutional  law:  Get  your  evidence,  go  file 
your  lawsuit;  do  not  use  the  subpoena  process  to  go  get  the  evi¬ 
dence. 

Mr.  Sherman.  May  I  please  have  the  courtesy  of  a  response? 

Senator  Brownback.  Fifteen  seconds.  My  time  is  up,  but  please. 

Mr.  Sherman.  We  have  the  evidence.  We  go  into  court  with  the 
evidence.  We  do  not  issue  a  subpoena  to  get  evidence.  We  just  issue 
a  subpoena  to  find  out  who  the  evidence  is  identifying.  We  have  the 
evidence.  In  fact,  the  DMCA  process  requires  the  virtual  prima 
facie  case  of  copyright  infringement  in  order  for  an  information 
subpoena  to  issue. 

Senator  Brownback.  Mr.  Sherman,  it  would  seem  to  me  then, 
why  not  go  ahead  and  have  a  little  higher  level  of  review  by  an  offi¬ 
cer  of  the  court?  I  would  hope  really,  as  we  look  down  the  road  of 
this  process,  this  is  something  that  reasonable  minds  really  could 
work  out. 

Senator  Boxer. 
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Senator  Boxer.  Thank  you. 

I  wanted  to  just  put  in  the  record  an  article  by  Lee  Gomes,  who 
does  a  column  for  the  Wall  Street  Journal,  and  just  read  a  little 
bit  of  it.  It  ran  on  Monday.  So  can  I  place  that  in  the  record  in  its 
entirety? 

Senator  Brownback.  Yes,  without  objection. 

[The  information  referred  to  follows:] 
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Senator  Boxer.  I  will  just  read  the  important  part  that  I  think 
weighs  on  what  we  are  doing  today.  He  said  that:  “With  these 
suits,  the  industry  is  inviting  a  backlash  among  users  and  in  Con¬ 
gress.’’  He  says:  “Maybe  I  am” — he  says:  “Maybe,  but  I  am  hugely 
sympathetic  to  the  record  industry  in  this  fight,  largely  because  of 
the  way  I  answer  one  of  the  central  questions  in  the  online  music 
debate.”  He  says:  “It  is  this:  Are  music  downloaders  basically  hon¬ 
est  people  who  are  simply  yearning  to  breathe  free  of  the  inconven¬ 
ience  and  high  prices  forced  on  them  by  the  tyrannical  music  in¬ 
dustry,  or  are  they  just  trying  to  get  something  for  nothing?  Are 
they  freedom-fighters  or  thieves?  Maybe  I  am  projecting  from  my 
own  circles,  but  I  have  always  assumed  the  latter.” 

He  says:  “I  certainly  understand  why  someone  would  want  to  buy 
only  a  single  hit  song  off  a  CD” — which  is  what  Mr.  Barr  said — 
“but  should  that  be  elevated  to  a  Jeffersonian  right?  I  like  only  the 
middle  part  of  an  Oreo.  Does  that  mean  I  can  just  steal  them?” 

“Many  people  argue  the  record  industry  needs  to  make  music 
easier  to  buy,  but  what  could  be  easier  to  buy  than  a  CD?  And 
while  I  may  not  like  the  price,  that  is  also  true  for  Sub-Zero  refrig¬ 
erators.  And  yes,  by  having  to  drive  to  the  music  store  or  wait  for 
a  FedEx  delivery  from  Amazon  you  do  not  get  your  music  right  this 
very  second.  But  society  needs  to  be  careful  about  making  a  social 
virtue  of  impatience  or  about  insisting  that  an  industry  provide  a 
product  in  a  manner  conducive  to  its  theft.” 
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The  point  here — and  he  goes  on  with  some  very  interesting 
things  that  he  says.  I  think  every  industry  can  be  criticized.  Look, 
that  is  a  fact  of  life.  So  can  yours,  Mr.  Barr.  Do  you  not  share  pri¬ 
vate  information  with  your  affiliates? 

Mr.  Baer.  Yes,  we  do.  And  that  is  customer  information  within 
our  corporation.  We  do  not  give  it  to  third  parties.  My  point — my 
point  was - 

Senator  Boxer.  How  many  affiliates  do  you  have,  Mr.  Barr?  How 
many  affiliates  do  you  have? 

Mr.  Barr.  Hundreds. 

Senator  Boxer.  Exactly  my  point.  That  is  why  in  California  we 
have  a  law  that  would  prohibit  you  from  sharing  private  financial 
information. 

So  here  is  the  deal  here.  I  see  just  a  little  bit  of  hypocrisy. 

Mr.  Barr.  This  has  nothing  to  do  with  hypocrisy. 

Senator  Boxer.  Excuse  me,  sir.  It  is  my  time  to  speak. 

Mr.  Barr.  I  thought  that  was  a  question. 

Senator  Boxer.  Mr.  Ellis — no,  I  made  an  observation.  You  do  not 
have  to  agree  with  it.  That  is  fine.  I  have  no  problem  with  your 
not  agreeing  with  me.  We  agree  on  a  lot  of  things,  but  not  on  this 
issue. 

I  find  this  kind  of  holier-than-thou  discussion  from  SBC  and 
Verizon  amazing,  because  they  share  so  much  information  with 
their  hundreds  of  affiliates  and  do  not  think  two  wits  about  it.  And 
they  admit  that  they  go  to  court  to  protect  their  property  rights. 
But  yet  they  are  coming  up  with  this  John  Doe  idea,  which  they 
know  very  well  is  going  to  make  it  exceedingly  burdensome  for 
copyright  holders  to  make  sure  there  is  as  little  theft  as  possible. 

These  are  real  lives  you  are  talking  about.  As  I  understand  the 
law,  and  I  just  had  my  staff  give  it  to  me,  you  control  the  informa¬ 
tion,  Mr.  Barr,  that  you  give  to  Mr.  Sherman  when  he  files  these 
suits.  It  says  ''only  sufficient  to  identify  the  alleged  infringer.'’  So 
you  are  the  one  that  controls  the  information. 

As  far  as  the  answer  that  you  gave,  it  is  what  Mr.  Sherman  has 
to  do  and  the  industry  has  to  do  is  figure  out  exactly  how  many, 
how  many  cases  of  theft  there  are.  So  yes,  they  are  going  to  look 
at  the  theft.  It  seems  to  me  you  are  trying  to  protect  privacy  of 
theft.  That  is  what  you  are  really  about,  and  I  think  it  is  a  prob¬ 
lem. 

Now,  on  your  own  site  this  is  what  you  say:  "Free  sites:  Likely 
to  have  pretty  much  everything” — I  want  to  make  sure  this  is — this 
is  Verizon,  OK.  Quoting  from  your  brochure,  "Your  Guide  to 
Broadband  Living,”  quote:  "Subscription  sites  do  offer  MP3s,  the 
format  for  music  files,  to  download.  However,  the  official  sites  typi¬ 
cally  do  not  offer  all  music  that  is  selling  exceedingly  well  in  stores. 
By  contrast,  the  free  sites  are  likely  to  have  pretty  much  every¬ 
thing,  but  you  may  be  pelted  with  some  unwanted  ads.” 

Now,  how  is  that  getting  the  information  to  people  that  what 
they  are  doing  is  illegal?  I  mean,  it  seems  to  me  you  are  promoting 
this  illegal  downloading. 

Mr.  Barr.  Well,  actually  that  is  one  edition  ago,  but  if  you  go  to 
the  very  first  paragraph  of  that  guide  you  will  see  that  we  tell  peo¬ 
ple  that  it  is  illegal  to  infringe  on  people's  copyrights  and  that,  with 
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all  the  available  sites  now  that  are  authorized  to  provide  music, 
people  should  be  able  to  get  music  with  a  free  conscience. 

Moreover,  that  sentence  that  you  take  out - 

Senator  Boxer.  Is  that  what  you  say,  you  can  ''get  music  with 
a  free  conscience?''  Or  do  you  say  "the  free  sites  are  likely  to  have 
pretty  much  everything,  but  you  may  be  pelted  with  some  un¬ 
wanted  ads?" 

Mr.  Barr.  And  that  sentence,  of  course,  you  are  taking — that  is 
a  paragraph  that  comes  after  the  warning  about  infringement. 

Senator  Boxer.  I  would  ask  unanimous  consent  to  put  this  all 
into  the  record  because,  frankly,  the  message  I  get  is  not  the  mes¬ 
sage  you  are  saying. 

Mr.  Barr.  There  is  nothing  illegal  about  a  free  site.  There  are 
authorized  free  sites  and  unauthorized  free  sites.  You  are  trying  to 
put  a  gloss  on  that. 

Senator  Brownback.  That  will  be  put  into  the  record,  and  the 
Senator's  time  has  expired. 

Senator  Boxer.  I  think  this  will  answer  our  argument. 

Senator  Brownback.  Senator  Wyden. 

STATEMENT  OF  HON.  RON  WYDEN, 

U.S.  SENATOR  FROM  OREGON 

Senator  Wyden.  Thank  you  very  much,  Mr.  Chairman. 

As  I  think  the  witnesses  know,  I  have  spent  a  lot  of  time  over 
the  last  couple  of  years  trying  to  find  some  common  ground  in  this 
area.  I  have  introduced  the  Digital  Right  to  Know  legislation  that 
essentially  empowers  the  consumers  to  make  choices  here,  because 
I  think.  A,  piracy  is  wrong;  and  B,  I  do  not  want  to  freeze  innova¬ 
tion. 

I  am  going  to  spend  my  time  just  over  the  next  few  minutes 
again  looking  for  ways  in  which  I  think  we  can  get  to  the  bigger 
picture.  I  mean,  you  are  not  going  to  hold  back  demand  here.  Con¬ 
sumers  want  music  in  this  way.  They  find  it  convenient,  they  find 
it  attractive,  and  my  sense  is  they  are  willing  to  pay  for  it  and  will 
be  supportive  of  legal  strategies  if  efforts  are  made  to  make  that 
possible. 

So  I  begin  if  I  might  with  you,  Mr.  Sherman.  You  all  seem  to  al¬ 
most  be  on  the  cusp  of  a  litigation  forever  strategy,  which  I  think 
is  unfortunate.  We  have  got  261  suits.  I  gather  grandmothers  are 
getting  sued,  12-year-olds  are  getting  sued.  You  all  want  to  send 
a  message  against  piracy,  and  I  support  the  efforts  to  go  after  pi¬ 
racy. 

But  give  us  a  sense  of  how  long  this  is  going  to  go  on?  I  mean, 
are  you  going  to  file  5,000  suits  or  10,000  suits?  At  what  point  is 
that  going  to  give  way  to  something  that  people  like  me,  who  think 
your  industry  has  got  a  point  and  the  technology  side  has  got  a 
point,  are  going  to  take  over?  I  mean,  Apple  iTunes  has  got  an 
idea.  It  may  not  be  the  way  to  go.  I  have  got  a  proposal  in  terms 
of  digital  right  to  know.  I  mean,  there  are  proposals,  it  seems  to 
me,  that  could  help  to  find  the  common  ground. 

But  tell  us,  if  you  would,  how  long  do  you  see  this  litigation 
derby  going  on?  Is  there  something  that  you  can  offer  in  terms  of 
what  you  really  hope  to  get  out  of  this? 
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Mr.  Sherman.  I  will  be  happy  to  respond,  but  I  am  also  going 
to  ask  Mr.  Rose  to  respond - 

Senator  Wyden.  All  right,  good. 

Mr.  Sherman. — because  you  have  to  understand  that  the  litiga¬ 
tion  is  just  one  piece  of  a  much  larger  series  of  concurrent  strate¬ 
gies  to  force  a  paradigm  shift  in  the  way  people  get  music.  Right 
now  people — up  until  recently,  people  did  not  even  think  twice 
about  downloading  music  and  did  not  even  think  about,  let  alone 
worry  about,  whether  it  was  right  or  wrong,  legal  or  illegal. 

The  result  of  these  lawsuits,  something  we  did  not  want  to  do 
and  something  we  did  not  take  lightly,  has  been  to  inform  more 
people  in  the  space  of  a  week  that  this  conduct  is  illegal  than  any¬ 
thing  we  have  done,  notwithstanding  a  multi-year  education  pro¬ 
gram  featuring  artists,  songwriters,  and  the  entire  music  commu¬ 
nity.  So  it  is  having  an  effect. 

Orientation  programs  at  colleges  have  changed  as  a  result.  Par¬ 
ents  are  discussing  with  their  kids  what  they  are  doing  on  the 
Internet,  which  has  the  added  value  of  not  just  talking  about  the 
illegal  activities  such  as  downloading  music,  but  also  what  they  are 
doing  with  respect  to  the  security  of  the  computer  at  home,  the  pri¬ 
vacy  of  their  hard  drive,  viruses  being  spread,  as  well  as  pornog¬ 
raphy  and  kiddy  porn. 

So  this  national  debate  that  has  been  ignited  I  think  has  been 
beneficial  to  everybody  with  respect  to  the  ethics  and  the  legality 
of  online  behavior.  But  all  this  would  be  irrelevant  if  we  were  not 
offering  legitimate  alternatives  that  consumers  prefer,  and  that  is 
why  I  wanted  Mr.  Rose  to  refer  to  some  of  the  things  that  we  are 
doing. 

Senator  Wyden.  Because  my  time  is  short,  all  right,  let  us  say 
it  has  been  relevant  up  to  this  point.  At  what  point — I  really  am 
curious,  how  many  suits  will  be  enough?  I  mean,  how  many  kids 
and  grandmothers  and  the  like  are  going  to  be  chased  down  before 
we  get  down  to  what  I  think  are  the  kinds  of  approaches,  both  leg¬ 
islatively  and  technologically,  that  are  going  to  bring  people  to¬ 
gether?  Will  5,000  suits  send  the  message  you  want? 

Mr.  Sherman.  I  really  cannot  answer  the  question  because  this 
is  an  evolving  target,  in  which  we  are  trying  to  change  people’s 
mind  set  and  encourage  consumers  to  migrate  to  legitimate  serv¬ 
ices  where  they  can  get  exactly  what  they  want,  but  legally. 

How  many  suits  has  DirecTV  had  to  file  in  order  to  discourage 
satellite  theft?  They  are  over  10,000  now.  You  do  not  read  anything 
about  it.  Why  is  this  somehow — why  is  music  property  less  re¬ 
spected  than  signal  theft? 

If  I  can  just  pass  this  off. 

Mr.  Rose.  Thank  you,  Mr.  Sherman. 

We  are  working  extraordinarily  hard,  by  the  way  collaboratively, 
with  most  of  the  telecommunications,  computer  companies,  soft¬ 
ware  companies,  and  consumer  electronics  companies,  to  launch  a 
number  of  legitimate  services.  And  the  notion  that  file-sharing  is 
occurring  among  teenagers  because  the  only  product  they  can  buy 
is  a  CD  is  absolutely  no  longer  true.  First,  more  than  40  percent 
of  the  downloading  is  done  by  people  over  30.  Second,  for  almost 
a  year  now  every  single  radio  release,  meaning  every  single  hit 
that  EMI  sells,  has  been  available  for  purchase  through  the  legiti- 
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mate  download  services  the  day  it  went  to  radio,  on  an  unbundled 
basis,  before  it  goes  to  retail. 

Third,  almost  every  CD  that  we  have  for  sale  is  available  on  a 
legitimate  basis  on  a  track  by  track  basis,  and  we  are  focusing  now 
on  legitimate  downloads. 

That  is  just  one  of  probably  50  different  products  that  we  are 
working  with  the  telecom  companies  and  computer  companies  to 
provide. 

Senator  Wyden.  Mr.  Chairman,  if  I  could  just  get  one  other  ques¬ 
tion,  because  I  am  not  going  to  stay. 

In  my  legislation,  and  I  think  it  goes  right  to  the  heart  again  of 
my  concern  that  the  only  thing  that  is  getting  attention  is  lawsuits 
rather  than  efforts  to  bring  people  together.  I  introduced  the  Dig¬ 
ital  Consumer  Right  to  Know  Act,  and  it  grows  out  of  the  fact  that 
not  too  long  ago  some  CDs  were  released  with  a  copy  protection 
system  that  made  it  impossible  to  play  the  CD  on  a  computer,  and 
somebody  went  out  and  bought  the  CD  with  the  specific  intention 
of  playing  it  on  their  personal  computer,  they  sued. 

I  said,  would  it  not  make  a  lot  more  sense  and  an  approach  that 
would  be  fairer  to  all  sides  to  just  let  people  know  up  front  what 
their  rights  are.  I  mean,  something  like  that,  while  certainly  not 
dealing  comprehensively  with  the  piracy  issue,  could  be  one  signifi¬ 
cant  step  in  solving  this  problem,  empower  consumers,  be  fair  to 
your  industry,  be  fair  to  technology  as  well. 

I  just  wanted  to  wrap  up,  with  the  graciousness  of  the  chairman, 
about  whether  or  not  you  all  would  support  as  part  of  the  solution 
a  digital  right  to  know  that  would  empower  the  consumer  when 
they  walk  into  stores  to  actually  know  what  their  rights  are  as  part 
of  this  effort  to  be  fair  to  the  responsible  parties. 

Mr.  Sherman.  Actually,  I  think  your  legislation  has  helped  stim¬ 
ulate  an  inter-industry  dialogue  on  voluntary  labeling  standards 
that  all  the  distal  media  industries  can  embrace,  that  will  give 
consumers  the  information  that  they  need  to  know  how  their  prod¬ 
ucts  will  work.  Everybody  shares  the  view  that  consumers  need  to 
know  what  they  are  buying,  what  they  can  do  with  it,  and  it  is  a 
question  of  how  to  communicate  that  information  in  the  best  pos¬ 
sible  way.  So  we  certainly  agree  with  the  objective. 

Senator  Brownback.  Thank  you  very  much.  I  think  that  is  a 
very  constructive  thought.  I  have  put  similar  labeling  provisions  in 
the  bill  that  I  have  put  forward  as  well,  and  hopefully  we  can  get 
to  some  agreements  on  a  few  items. 

Senator  Inouye. 

STATEMENT  OF  HON.  DANIEL  K.  INOUYE, 

U.S.  SENATOR  FROM  HAWAII 

Senator  Inouye.  I  have  been  listening,  Mr.  Chairman,  to  the 
questions.  Very  interesting. 

Two  months  ago  I  read  an  article  in  the  New  Yorker  magazine, 
and  it  was  such  a  profound  statement  I  thought  I  would  take  it 
down:  ''Maybe  it  is  because  I  am  in  college,  that  I  have  an  18-year- 
old  sister  and  a  10-year-old  brother,  but  let  me  tell  you,  nobody  I 
know  buys  CDs  any  more.  My  sister,  she  just  gets  on  her  computer 
and  knows  only  two  things:  file-sharing  and  instant  messaging.  She 
and  her  friends  go  online  and  one  instant  messages  the  other  and 
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says,  oh,  there  is  this  cool  song  I  found,  and  they  go  and  download 
it,  play  it,  and  instant  message  back  about  it.  My  brother  has  never 
seen  a  CD  except  for  the  ones  my  sister  burns.'' 

And  this  is  a  quote  from  a  University  of  Virginia  student. 

Is  this  piracy  that  widespread,  Mr.  Sherman? 

Mr.  Sherman.  Absolutely.  In  fact,  it  has  really  been  the  combina¬ 
tion  of  downloading  and  burning  that  has  had  the  most  tremendous 
impact  on  sales.  When  you  see  those  lines  converging  about  the  up¬ 
tick  in  downloading  and  CD  burner  penetration  and  the  number  of 
blank  CD  disks  sold  and  you  start  looking  at  the  sales  figures,  they 
correlate  rather  precisely. 

The  impact  is  bad,  it  is  worldwide,  it  is  getting  worse,  and  if 
something  is  not  done  about  it  the  creative  industries  will  not  be 
able  to  sustain  a  future.  This  is  not  just  music.  This  is  movies  next, 
and  then  software.  The  BSA  just  came  out  with  a  study  yesterday 
showing  student  attitudes  toward  software  copying  and  it  became 
quite  clear  that,  because  of  music  downloading,  they  feel  very  little 
compunction  about  copying  software  programs  as  well. 

So  it  holds  a  terrible  future  for  what  is  now  the  copyright  indus¬ 
try's  contribution  to  the  GNP,  5  percent  of  our  GNP  and  our  num¬ 
ber  one  export,  and  it  is  all  at  risk. 

Senator  Inouye.  So  it  involves  much  more  than  just  a  few  com¬ 
puter  hacks? 

Mr.  Sherman.  Absolutely. 

Senator  Inouye.  What  you  are  trying  to  tell  me  is  that  it  is  part 
of  our  culture  now? 

Mr.  Sherman.  It  has  become  a  part  of  our  culture.  We  need  to 
begin  to  change  that  culture.  This  is  not  going  to  change  overnight. 
This  requires  a  multipronged  effort.  That  is  why  we  have  embarked 
on  education  campaigns,  technical  measures,  but  most  important  of 
all,  offering  legitimate  alternatives  that  will  attract  consumers 
back  into  the  paying  marketplace. 

Senator  Inouye.  I  have  no  other  questions. 

Senator  Brownback.  Thank  you.  Senator  Inouye. 

Senator  Lautenberg. 

STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG, 

U.S.  SENATOR  FROM  NEW  JERSEY 

Senator  Lautenberg.  Thanks,  Mr.  Chairman. 

I  have  not  devoted  as  much  time  as  I  would  have  liked  to  to  a 
full  comprehension,  but  the  one  thing — to  start  with  first  of  all,  I 
would  like  to  put  my  opening  statement  in  the  record  as  if  read. 

Senator  Brownback.  Without  objection. 

Senator  Lautenberg.  The  one  thing  that  I  do  start  with  is  that 
we  have  to  protect  the  process  and  the  value  of  copyrights.  If  we 
understand  that,  there  is  an  obligation  in  some  way  to  pay  for  that 
creativity  and  the  production  of  the  material  that  people  are  so 
eager  to  get  their  hands  on.  That  seems  to  be  only,  Mr.  Chairman, 
in  your  remarks  counterbalanced  by  the  subpoena  opportunity  to 
find  out  who  is  doing  what.  I  would  imagine  that  there  are  ways 
to  deal  with  this. 

But  just  in  getting  some  knowledge  here,  does  a  company,  Mr. 
Barr,  like  Verizon  advertise — I  know  that  Senator  Boxer  talked 
about  that  briefly — advertise  the  fact  that  this  is  available?  What 
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do  you  say  in  terms  of  offering  your  broadband  services?  Do  you  in¬ 
clude  music  and  video  and  so  forth? 

Mr.  Barr.  Yes,  I  think  we  do  provide  a  guide,  both  a  printed 
guide  and  an  online  guide.  I  think  two  or  three  editions  ago  Mor¬ 
pheus  was  listed  as  a  site  in  one  of  the  guides,  and  then  we  deleted 
it. 

Senator  Boxer.  I  have  it  here,  2002. 

Mr.  Barr.  Well,  it  was  produced  in  2001.  And  it  was  deleted 
from  the  subsequent  guides.  Our  guides  indicate  that  infringing  is 
wrong,  that  you  do  not  have  to  do  it.  We  have  a  financial  interest 
in  promoting  MP3  in  Rhapsody,  which  are  authorized  sites,  and  we 
are  promoting  them,  advertising  them.  On  the  bottom  of  every  page 
on  our  website,  we  state  that  unauthorized  downloading  of  songs 
is  illegal  and  we  discourage  it. 

Senator  Lautenberg.  I  wondered,  each  of  you,  is  there  a  respon¬ 
sibility — and,  Mr.  Davidson,  you  can  respond — to  launch  an  edu¬ 
cational  campaign  to  inform  their  DSL  customers  about  the  ille¬ 
gality  of  trading  or  downloading  copyrighted  content  over  the  Inter¬ 
net?  After  I  hear  Senator  Inouye’s  report  on  the  letter  from  the 
child  that  does  not  buy  CD's  any  more,  but  the  people  who  produce 
them  still  have  the  expense  and  still  have  the  artists  who  create 
this  hard  at  work  trying  to  make  the  product.  Go  ahead,  Mr.  Da¬ 
vidson. 

Mr.  Davidson.  Maybe  I  can  jump  in  by  just  saying  first  of  all, 
yes,  I  think  there  actually,  there  should  be  more  done  along  edu¬ 
cational  efforts,  and  I  think  that  the  enforcement  efforts  that  are 
going  on  will  be  wasted  unless  we  can  figure  out  how  to  educate 
a  new  generation  and  also  provide  them  with  real  alternatives,  be¬ 
cause  there  is  clearly  a  giant  demand  for  digital  music  and  we  have 
not  yet  figured  out  how  to  meet  that  demand. 

I  would  just  like  to  say,  both  to  your  question  and  to  Senator 
Boxer's  about  the  motive,  underlying  motivations  here,  I  do  not 
think  it  is  fair  to  the  consumer  interests  that  are  here  also.  We  do 
not  make  any  money  from  selling  broadband.  I  do  not  think  many 
of  the  privacy  groups  that  signed  onto  briefs  and  have  written  in 
support  of  Verizon  or  SBC  do,  either.  We  think  that,  independent 
of  that  debate,  which  you  can  all  have,  there  is  also  a  real  privacy 
concern  here  and  one  that  we  think  can  be  addressed.  I  just  did 
not  want  that  to  get  overlooked. 

Senator  Lautenberg.  Mr.  Rose. 

Mr.  Rose.  Thank  you.  Senator.  There  is  really  an  underlying  eco¬ 
nomic  issue  here  and  it  is  important.  We  have  gone  from  a  world 
where  the  economics  of  the  telecom  industry  and  the  economics  of 
the  content  industries  were  relatively  unlinked  to  a  world  where 
they  have  become  increasingly  linked. 

The  primary  applications  that  people  who  sign  up  for  broadband 
services  are  interested  in,  among  others,  are  entertainment-driven 
services,  and  the  free  and  easy  accessibility  of  the  peer-to-peer  net¬ 
works  have  been  to  a  certain  extent  a  driver  of  the  adoption  of 
those  services,  as  well  as  the  underlying  traffic  on  the  networks 
that  they  create  drives  real  economics. 

We  are  actively  seeking  collaborative  ways  to  develop  new  and 
legitimate  products  and  services  with  the  telecom  industries  and 
with  the  computer  industries.  But  it  is  absolutely  true  that  our  eco- 
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nomic  interests  in  the  short  term  are  not  aligned.  In  the  long  term, 
they  have  to  be  aligned.  The  telecom  and  computer  industries  des¬ 
perately  need  a  vital  and  robust  set  of  content  businesses  to  create 
the  very  content  that  people  want  to  move  over  their  networks  and 
use  their  access  devices  for.  But  in  the  short  term,  we  have  been 
to  a  reasonable  degree  at  loggerheads,  and  it  is  interesting  to  note 
that  it  is  only  these  kinds  of  processes  that  have  made  the  public 
statements  and  consumer  information  around  the  illegality  of  dig¬ 
ital  downloads  move  to  the  forefront  of  the  Verizon  and  other 
telecom  companies'  communications. 

Senator  Lautenberg.  The  question  I  asked,  is  it  realistic  to  edu¬ 
cate,  to  try  to  educate  people?  The  demand  is  so  great,  the  volume 
of  transactions  so  enormous,  to  think  that  this,  all  of  the  education 
in  the  world,  can  make  a  difference?  I  mean,  is  this  young  woman 
that  Senator  Inouye  referred  to,  is  she  going  to  feel  guilty  about 
burning  this  music  into  a  disk  that  she  has  at  home  now,  the  proc¬ 
ess  is  so  available  and  so  commonplace? 

Mr.  Rose? 

Mr.  Rose.  If  all  of  the  grocery  stores  in  the  world  had  no  cash¬ 
iers,  no  one  would  be  interested  in  buying  groceries.  They  would 
just  go  and  take  them. 

We  have  to  really  do  three  things.  One  is  make  legitimate  music 
no  more  than  one  click  away,  any  music  that  you  want,  in  what¬ 
ever  form  that  you  want  it,  so  that  consumers  have  the  ability  to 
find  the  music  that  they  love  and  buy  it  in  convenient  ways.  We 
are  working  with  the  computer  and  telecom  industries  very  hard 
to  do  that. 

That  alone  will  not  be  enough.  Without  enforcement  and  aware¬ 
ness,  those  three  planks — ongoing  awareness  campaigns  in  col¬ 
leges  and  elsewhere,  so  that  people  understand  that  file-sharing 
and  moving  content  around  without  payment  is  illegal,  and  the  en¬ 
forcement  tools  to  identify  people  who  infringe — without  those 
three  things,  the  world  will  not  change.  With  all  three  of  them,  it 
will  change  dramatically. 

Mr.  Sherman.  If  I  could  just  add  one  point,  as  somebody  who 
was  actively  involved  in  changing  the  mindset  about  tobacco,  I 
think  you  know  that  a  battle  can  be  won;  it  just  may  take  some 
time. 

Senator  Lautenberg.  There  is  more  physical  evidence,  though, 
on  tobacco  than  there  are  of  the  dangers  of  pirating  a  song  that 
young  people  love. 

Yes,  Mr.  Davidson. 

Mr.  Davidson.  May  I  just  add? 

Senator  Lautenberg.  May  I  ask  for  a  minute  more? 

Senator  Brownback.  Yes. 

Mr.  Davidson.  I  just  wanted  to  add  a  quick  point,  which  was — 
thank  you  very  much — which  was  that  the  old  conventional  wisdom 
was  that  you  cannot  compete  with  free  downloading.  I  think  that 
the  new  conventional  wisdom — I  think  anybody  who  has  used  some 
of  these  fabulous  new  downloading  products  like  the  Apple  iStore — 
and  I  am  a  music  addict  and  I  have  become  an  iStore  addict.  Un¬ 
fortunately,  my  wife  has  been  lecturing  me  about  this. 

These  are  fabulous  services.  I  think  that  they  can  compete  with 
free.  I  think  that  they  are  fast,  they  are  virus  free,  and  they  are 
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legal.  There  is  a  lot  of  experimentation  going  on.  It  is  going  a  little 
bit  slower  than  some  of  us  would  like,  but  it  is  happening.  And  I 
do  believe  that  real  alternatives,  coupled  with  education  and  en¬ 
forcement  activity,  can  make  a  very  big  difference. 

But  if  we  do  not  have  the  legal  alternatives,  this  becomes  like 
Prohibition.  You  know,  we  are  just  suing  lots  of  people  and  not  giv¬ 
ing  them  an  outlet  for  what  they  really  want  to  do. 

Senator  Lautenberg.  It  is  a  very  simple  route,  obviously,  Mr. 
Chairman.  I  leave  it  in  your  hands. 

[Laughter.] 

[The  prepared  statement  of  Senator  Lautenberg  follows:! 

Prepared  Statement  of  Hon.  Frank  R.  Lautenberg, 

U.S.  Senator  from  New  Jersey 


Mr.  Chairman: 

This  is  a  pretty  timely  hearing. 

The  media  have  characterized  the  ongoing  dispute  and  litigation  between  the 
music  recording  industry  and  Internet  Service  Providers  (ISPs)  as  “piracy  versus 
privacy.” 

I  think  it’s  important  to  understand  that  both  sides,  in  a  sense,  need  to  prevail. 
We  need  to  stop  digital  piracy,  but  not  at  the  expense  of  privacy.  Conversely,  we 
can’t  protect  privacy  at  the  expense  of  copyrighted  material. 

We  all  recognize  that  musicians  and  the  recording  industry  are  losing  millions  of 
dollars  from  copyrighted  materials  being  downloaded  and  shared  illegally. 

If  you  want  proof,  just  look  at  the  fact  that  music  CD  sales  have  dropped  26  per¬ 
cent  since  1999.  Meanwhile,  the  number  of  blank,  recordable  CDs  sold  at  retail  in¬ 
creased  by  40  percent  last  year  alone. 

Piracy  is  not  only  affecting  the  music  industry.  Two  weeks  before  the  big  screen 
release  of  the  summer  blockbuster  “The  Hulk,”  bootleg  copies  of  the  film  started 
showing  up  on  file-sharing  networks  around  the  world. 

It  cost  Universal  Studios  150  million  dollars  to  make  “The  Hulk,”  yet  anyone  with 
a  high-speed  Internet  connection  and  a  big  enough  hard  drive  could  see  it  for  free. 

This  problem  for  the  movie  industry  will  only  get  worse  when  technology  freely 
allows  consumers  to  trade  or  swap  movies  similar  to  the  way  they  now  trade  music 
files. 

The  recording  and  movie  industries  have  the  right  to  protect  their  copyrights. 

But  I  do  have  concerns  about  the  subpoena  process  used  to  obtain  the  names  of 
those  who  allegedly  engage  in  significant  copyright  infringement. 

Due  process  is  important.  And  I  believe  a  consumer’s  due  process  rights  exist  even 
before  a  lawsuit  is  actually  filed  in  court. 

The  bottom  line  here  is  that  the  music  and  movie  industries  and  Internet  Services 
Providers  will  have  to  get  creative  and  invest  in  encryption  technology,  consumer 
education,  and  new  products  that  are  priced  appropriately.  That  kind  of  collabora¬ 
tion  may  be  preferable  to  a  “legislative  fix”  since  technology  is  always  faster  than 
Congress! 

I  look  forward  to  hearing  from  the  witnesses  on  this  important  subject. 

Thank  you,  Mr.  Chairman. 

Senator  Brownback.  Well,  we  would  get  it  done  that  way. 

I  cannot  help  but  think,  as  Mr.  Rose  put  it,  that  we  have  got  in¬ 
dustries  represented  here  that  are  absolutely  critical  to  the  future 
of  this  country  and  global  in  their  span,  and  that  cannot  people  of 
good  minds  be  able  to  resolve  this,  because  both  of  you  need  each 
other  and  will  into  the  future.  So  I  am  hopeful  that  we  can. 

We  will  continue  this  debate  and  this  discussion,  but  I  am  hope¬ 
ful  we  are  going  to  be  able  to  work  it  out  and  move  forward  in  the 
interest  of  all  as  we  protect  the  intellectual  property  rights  and  we 
also  protect  the  privacy  of  the  individual.  It  has  been  an  excellent 
panel. 


46 


Senator  Boxer.  Mr.  Chairman,  I  wonder  if  I  could  just  have  a 
chance  at  another  round,  because  this  is  so  critical  to  my  state.  I 
could  make  it  5  minutes  if  you  allow. 

Senator  Brownback.  We  are  really  tight.  We  have  got  the  next 
panel,  too,  that  is  going  to  be  up. 

Senator  Boxer.  I  will  make  it  4  minutes. 

Senator  Brownback.  How  about  two  questions  and  we  will  do 
that.  Can  we  do  that? 

Senator  Boxer.  Well,  I  will  do  it  as  fast  as  I  can. 

Senator  Brownback.  Run  it  at  4  minutes  here. 

Senator  Boxer.  I  will  just  make  a  closing  statement  on  the  panel 
and  I  will  try  to  do  it  in  a  couple  of  minutes. 

Some  unanswered  points  here.  I  think  the  fact  is  that  the  Digital 
Millennium  Copyright  Act  did  try  to  do  exactly  what  we  are  talking 
about  today,  find  a  balance.  And  guess  what,  it  was  not  easy.  Why 
we  would  want  to  open  it  up  is  beyond  me. 

My  Chairman  feels  he  needs  the  courts  more  involved.  The 
courts  are  involved.  You  have  got  to  prove  before  you  can  go  for¬ 
ward  that  you  have  got  a  case  to  make  that  there  was  good  reason 
to  believe  there  was  copyright  infringement. 

I  know  that  the  Internet  service  providers  were  involved  in  this 
compromise.  You  wanted  to  be  off  the  hook.  You  did  not  want  to 
be  liable  for  stealing.  You  did  not  want  to  be  liable  for  the  porn 
that  is  coming  up  on  these  sites.  You  did  not  want  to  be  liable.  You 
wanted  to  wash  your  hands  of  it  and  you  got  your  wish,  and  now 
you  are  not  cooperating  with  the  industry.  And  that  was  written 
into  the  law,  that  your  safe  harbor  was  based  upon  the  fact  that 
you  would  cooperate  with  the  industry. 

So  I  am  rather  sad  that  we  have  come  to  this  circumstance,  be¬ 
cause  I  think  we  listened  to  you,  we  gave  you  the  safe  harbor.  And 
I  do  agree  with  Mr.  Sherman.  You  know,  all  of  us  who  have  raised 
kids,  we  know  something  about  how  you  change  behavior.  It  is  not 
easy  and  maybe  sometimes  we  never  do.  But  if  we  keep  saying,  if 
you  do  this  you  are  going  to  be  grounded;  oh,  you  did  it,  okay;  the 
next  time  you  do  this,  you  do  it,  you  are  going  to  be  grounded,  and 
you  keep  threatening,  it  never  changes  the  behavior. 

You  have  got  to  carry  out.  You  have  to  have  the  enforcement. 
And  if  you  start  going  this  John  Doe  route,  it  is  going  to  be  a  legal 
nightmare. 

I  honestly  do  think,  with  the  combination  of  the  new  technologies 
like  the  iTunes  and  making  that  more  available,  and  with  the  co¬ 
operation  of  the  ISPs  on  this,  not  saying,  oh,  you  can  go  to  a  free 
provider  but  you  may  get  annoyed  by  popups.  Wrong.  You  may  get 
annoyed  by  a  lawsuit. 

We  have  to  all  work  together.  I  am  really  sad  that  you  are  just 
not  working  together.  So  my  message  to  you  is,  as  Senator 
Brownback  has  said,  both  of  these  industries  are  crucial  to  the  fu¬ 
ture  of  our  country.  Our  country  has  got  so  many  problems.  Do  we 
really  need  this  one?  Can  you  please  figure  it  out? 

You  are  all  business  people.  You  all  know  that  you  need  to  pro¬ 
tect  your  intellectual  property.  So  why  do  you  not  get  together, 
shake  hands,  and  work  together,  and  then  we  will  not  need  to  open 
up  this  whole  law,  because  I  am  not  for  that.  I  just  think  that  is 
a  nightmare. 
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So  thank  you  very  much,  Mr,  Chairman,  for  giving  me  the 
chance  to  speak  about  something  that  is  so  crucial  to  the  jobs  in 
my  state  and  to  the  economy  of  my  state.  Thank  you. 

Senator  Brownback.  Thank  you.  Senator  Boxer, 

I  want  to  thank  the  panel  very  much.  It  has  been  quite  illu¬ 
minating  and  hopefully  we  can  move  forward  on  this. 

Our  second  panel  is:  Mr.  Lawrence  Blanford,  President  and  Chief 
Executive  Officer  of  the  Philips  Consumer  Electronics  Company; 
Mr.  Jack  Valenti,  Chairman  and  Chief  Executive  Officer  of  the  Mo¬ 
tion  Picture  Association  of  America;  Mr.  Christopher  Murray,  Leg¬ 
islative  Counsel  for  the  Consumers  Union;  and  Dr.  Edward  W. 
Felten,  Professor  of  Computer  Science  at  Princeton  University. 

We  will  get  that  panel  in  place  as  soon  as  possible.  Let  us  get 
seated  as  quickly  as  we  can  with  the  panelists  in  the  room  in  order 
so  we  can  move  forward.  The  hour  is  late.  We  have  gone  a  long  pe¬ 
riod  of  time. 

We  start  this  second  portion  with — I  want  to  enter  into  the 
record  a  letter  sent  to  the  Chairman  of  this  Committee,  Chairman 
McCain,  dated  September  4,  2003.  It  is  sent  by  two  pages,  two  and 
a  half  pages,  of  groups  that  have  problems  with  the  subpoena  proc¬ 
ess  that  has  developed  by  virtue  of  the  RIAA  versus  Verizon  law¬ 
suit.  I  want  to  note  that  to  the  people  present  and  the  members, 
that  it  contains  an  eclectic  group  of  individuals,  consumer  activists, 
privacy  concerns.  A  women’s  shelter  group,  I  believe,  as  well  is  in 
this  because  they  are  concerned  about  these  identity  issues  coming 
forward.  Hopefully  this  is  something  that  we  can  get  dealt  with. 

This  is  the  second  issue,  no  longer  on  the  subpoena,  but  this  is 
about  really  issues  of  built-in  hardware  to  protect  intellectual  prop¬ 
erty  rights,  and  the  industries’  interaction,  difficulty  of  interacting 
back  and  forth  on  the  protection  of  intellectual  property  right,  but 
at  the  same  time  building  hardware  that  will  work  and  hardware 
that  will  work  for  the  consumer.  So  I  am  glad  to  have  this  panel 
to  develop  and  to  go  into  this  topic  in  some  depth. 

We  will  start  with  Mr.  Lawrence  Blanford.  He  is  President  and 
CEO  of  Philips  Consumer  Electronics.  Mr.  Blanford. 

STATEMENT  OF  LAWRENCE  J.  BLANFORD, 
PRESIDENT  AND  CHIEF  EXECUTIVE  OFFICER, 

PHILIPS  CONSUMER  ELECTRONICS  NORTH  AMERICA 

Mr.  Blanford.  Thank  you,  Mr.  Chairman,  and  thank  you.  Mem¬ 
bers  of  the  Committee.  I  am  President  and  Chief  Executive  Officer 
of  Philips  Consumer  Electronics  in  North  America.  Philips  is  a 
leader  in  digital  television  and  digital  content  protection  tech¬ 
nologies.  Philips  commends  the  Committee  for  holding  such  a  time¬ 
ly  and  important  hearing  and  you.  Senator  Brownback  and  Senator 
Wyden,  for  your  leadership  in  this  area. 

Mr.  Chairman,  let  me  be  clear.  Philips  is  100  percent  committed 
to  working  collaboratively  with  the  studios  to  develop  consumer-re¬ 
spectful  solutions  that  safeguard  against  what  my  fellow  witness 
Jack  Valenti  fears  will  be  the  Napsterization  of  video.  That  said, 
what  are  the  essential  elements  of  a  digital  broadcast  content  pro¬ 
duction  system  around  which  we  in  the  industry  and  public  policy¬ 
makers  can  coalesce? 
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their  systems  act  as  conduits,  locators,  or  hosts  for  infringing  mate¬ 
rials  posted  by  third  parties. 

In  exchange  for  these  safe  harbors.  Section  512  requires  ISPs  to 
provide  specific  assistance  to  content  creators  alleging  that  some¬ 
one  is  using  ISP  services  or  systems  to  host,  locate,  or  transmit  in¬ 
fringing  content.  For  example.  Section  512  can  require  an  ISP  to 
remove  allegedly  infringing  materials  hosted  by  the  ISP,  or  to  iden¬ 
tify  an  allegedly  infringing  customer  in  response  to  a  subpoena 
under  Section  512(h)  of  the  Act. 

Recently,  the  subpoena  provisions  of  Section  512(h)  came  under 
scrutiny  when  they  were  invoked  by  content  creators  trying  to 
identify  individuals  allegedly  trading  infringing  materials  over 
peer-to-peer  file-sharing  networks. 

Our  second  panel  consists  of  three  panelists  who  will  discuss  the 
legal  and  policy  implications  of  the  subpoena  provisions  that  under¬ 
lie  both  the  Section  512  compromise  and  our  broader  system  for 
reconciling  copyright  and  the  Internet. 

Mr.  Cary  Sherman  is  the  President  of  the  Recording  Industry  As¬ 
sociation  of  America.  His  organization  has  served  Section  512(h) 
subpoenas  to  obtain  identifying  information  about  individuals  al¬ 
leged  to  have  been  trading  infringing  music  files  over  peer-to-peer 
file-sharing  networks. 

Mr.  William  Barr  is  the  former  Attorney  General  of  the  United 
States  and  is  the  General  Counsel  of  Verizon.  His  company  pro¬ 
vides  ISP  services  and  has  received  Section  512(h)  subpoena. 

Our  last  panelist,  Ms.  Marybeth  Peters,  if  the  Register  of  Copy¬ 
rights.  She  brings  to  this  narrow  but  important  dispute  about  Sec¬ 
tion  512(h)  subpoenas  her  unquestioned  expertise  with  the  broader 
issues  of  law  and  policy  that  underlie  both  the  DMCA  and  the 
Copyright  Act.  She  has  also  been  gracious  enough  to  help  us 
streamline  this  large  hearing  by  agreeing  to  appear  on  the  same 
panel  as  our  private-party  witnesses  and  agreeing  to  go  last  in 
order  to  provide  some  perspective  on  the  views  of  the  two  preceding 
folks. 

I  just  want  to  express  my  gratitude  for  having  all  three  of  you 
here.  All  three  of  you  are  leaders  in  the  respective  areas  in  this 
field,  and  we  are  just  very  grateful  to  have  you  here. 

I  think  we  will  start  with  you,  Mr.  Sherman,  and  then  we  will 
go  to  General  Barr  and  then  we  will  come  to  Marybeth. 

STATEMENT  OF  CARY  SHERMAN,  PRESIDENT  AND  GENERAL 

COUNSEL,  RECORDING  INDUSTRY  ASSOCIATION  OF  AMER¬ 
ICA,  WASHINGTON,  D.C. 

Mr.  Sherman.  Thank  you.  Chairman  Hatch,  for  inviting  me  to 
testify  today  and  for  your  ongoing  commitment  to  protecting  intel¬ 
lectual  property.  We  are  all  very  grateful. 

My  name  is  Cary  Sherman.  I  am  the  President  of  the  Recording 
Industry  Association  of  America,  the  trade  association  representing 
the  U.S.  recording  industry.  Our  members  create,  manufacture, 
and/or  distribute  90  percent  of  all  legitimate  sound  recordings  in 
the  United  States. 

I  would  like  to  take  just  a  minute  up  front  to  give  the  Committee 
some  information  regarding  some  announcements  we  made  yester¬ 
day.  Following  a  multi-year  campaign  to  educate  the  public  about 
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the  illegality  of  unauthorized  downloading  and  the  launch  of  more 
than  a  dozen  high-quality,  low-cost,  legitimate  online  music  serv¬ 
ices,  the  RIAA  filed  lawsuits  yesterday  against  more  than  250  indi¬ 
viduals  who  were  sharing,  on  average,  over  1,000  copyrighted 
music  files  on  public  P2P  networks. 

We  simultaneously  announced  a  program  to  grant  what  amounts 
to  amnesty  for  individuals  who  voluntarily  identify  themselves  and 
pledge  to  stop  illegally  sharing  music  on  the  Internet.  Should  you 
have  any  questions  about  it,  I  would  be  pleased  to  respond  to  them 
later. 

We  would  have  preferred  to  avoid  litigation,  but  we  could  no 
longer  simply  stand  by  and  watch  while  our  products  are  stolen  in 
mass  quantities  and  the  livelihood  of  thousands  of  artists,  musi¬ 
cians,  songwriters,  recording  companies,  and  retailers  are  de¬ 
stroyed.  We  hope  that  this  ongoing  effort  will  educate  the  public 
about  the  consequences  of  online  piracy  and  help  foster  an  environ¬ 
ment  in  which  a  legitimate  online  music  marketplace  can  thrive. 

Let  me  now  turn  my  attention  to  the  topic  of  today’s  hearing.  Let 
me  just  begin  with  some  startling  statistics.  Over  the  past  3  years, 
shipments  of  recorded  music  in  the  United  States  have  fallen  by  an 
astounding  31  percent.  Hit  records  have  been  impacted  most  dra¬ 
matically. 

In  2000,  the  top  10  selling  albums  in  the  U.S.  sold  a  total  of  60 
million  units.  In  2001,  that  number  dropped  to  40  million,  and  last 
year  it  totaled  just  34  million.  The  root  cause  for  this  drastic  de¬ 
cline  in  record  sales  is  the  astronomical  rate  of  music  piracy  on  the 
Internet. 

Although  there  is  no  easy  solution  to  the  piracy  problem,  one 
thing  is  clear.  Verizon’s  DSL  subscriber  ship  is  growing  due  to  the 
explosion  in  the  use  of  P2P,  and  it  is  very  troubling  to  our  industry 
that  Verizon  actually  encourages  its  new  subscribers  to  visit  unau¬ 
thorized  P2P  services  instead  of  legitimate  licensed  sites  as  their 
preferred  source  for  music  online. 

If  you  sign  up  for  Verizon  DSL,  you  get  a  brochure,  ''Your  Guide 
to  Broadband  Living  and  Content,”  that  tells  users,  and  I  quote, 
"Subscription  sites  do  offer  up  MP3s  to  download.  However,  they 
typically  don’t  offer  music  that  is  selling  exceedingly  well  in  stores. 
By  contrast,  the  free  sites  are  likely  to  have  pretty  much  every¬ 
thing,  but  you  may  get  pelted  with  some  unwanted  ads.”  And  peo¬ 
ple  wonder  why  the  copyright  community  is  skeptical  of  Verizon’s 
claim  that  the  real  issue  is  privacy  and  not  piracy  by  their  sub¬ 
scribers. 

After  all,  nowhere  in  the  brochure  does  Verizon  warn  its  cus¬ 
tomers  about  the  serious  privacy  threats  of  using  P2P.  Think  about 
it.  Kazaa  has  been  downloaded  over  250  million  times,  and  many 
of  those  who  use  it  are  unwittingly  sharing  sensitive  personal  infor¬ 
mation — e-mails,  tax  returns,  financial  and  medical  records — with 
millions  of  others  on  the  Internet.  You  would  think  that  a  company 
as  concerned  about  privacy  as  Verizon  claims  to  be  would  warn  its 
subscribers  that  they  are  committing  privacy  suicide  when  they  put 
Kazaa  on  their  computers. 

So  what  does  all  of  this  have  to  do  with  what  we  are  talking 
about  today?  First,  it  helps  explain  why  RIAA’s  members,  with  the 
support  of  a  broad  array  of  other  organizations  in  the  music  indus- 
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try  representing  artists,  songwriters,  music  publishers,  and  others, 
took  the  action  we  announced  yesterday,  and  why  Judge  Bates  con¬ 
clusively  decided  on  two  separate  occasions  that  the  DMCA  infor¬ 
mation  subpoena  process  does  apply  in  the  P2P  context  and  that 
the  real  privacy  threat  is  millions  of  users  essentially  opening  their 
computers  to  the  world. 

Second,  and  perhaps  most  important  for  this  hearing,  they  illus¬ 
trate  that  Congress,  under  the  leadership  of  this  Committee,  saw 
the  future  in  1998  when  it  passed  the  DMCA.  The  rampant  piracy 
of  music  on  the  Internet  is  a  true-to-life  example  of  exactly  the 
kind  of  problem  Congress  envisioned  copyright  owners  would  face 
in  the  digital  world. 

Although  P2P  technology  did  not  exist  in  1998,  Congress  under¬ 
stood  that  the  Internet  and  advances  in  technology  would  lead  to 
an  explosion  in  online  theft  of  intellectual  property.  So  in  exchange 
for  exempting  ISPs  from  any  liability  for  the  infringing  activities 
occurring  on  or  over  their  networks  and  connections,  subject,  of 
course,  to  certain  prerequisites.  Congress  created  a  framework  by 
which  copyright  owners,  with  the  assistance  of  ISPs,  could  expedi¬ 
tiously  identify  individuals  engaging  in  infringing  activities  online. 
That  compromise — expeditious  access  for  copyright  owners  to  iden¬ 
tifying  information  of  infringers  in  exchange  for  broad  liability  limi¬ 
tations  of  ISPs — is  as  fair  today  as  it  was  in  1998. 

Five  years  after  the  passage  of  the  DMCA,  we  hear  nothing  from 
Verizon  about  changing  its  liability  limitation,  but  a  lot  about  its 
concerns  over  privacy.  I  just  want  to  mention  one  thing.  No  one  has 
a  privacy  right  to  engage  in  copyright  infringement  on  the  Internet, 
and  illegally  sharing  or  downloading  copyrighted  music  online  is 
not  a  form  of  free  speech  or  civil  disobedience  protected  by  the  First 
Amendment. 

As  I  understand  Verizon’s  privacy  argument,  disclosing  its  sub¬ 
scribers’  identifying  information  pursuant  to  a  valid  DMCA  infor¬ 
mation  subpoena  threatens  to  violate  its  subscribers’  privacy  be¬ 
cause  the  information  subpoena  process,  in  their  estimation,  is  sus¬ 
ceptible  to  abuse  and  does  not  provide  the  same  protections  af¬ 
forded  by  a  more  traditional  John  Doe  lawsuit. 

But  Congress  considered  and  decided  this  question  back  in  1998. 
Ironically,  the  very  principle  ISPs  profess  to  defend,  the  privacy  of 
their  subscribers,  is  at  greater  risk  in  a  John  Doe  action  than 
through  the  information  subpoena  provisions  of  the  DMCA.  There 
are  statutory  limits  on  the  type  of  information  a  copyright  owner 
can  obtain  via  an  information  subpoena  and  the  purpose  for  which 
that  information  can  be  used. 

A  copyright  owner  can  only  receive  information  that  is  necessary 
to  identify  and  contact  the  alleged  infringer.  More  importantly,  the 
copyright  owner  is  statutorily  limited  to  using  that  information  ex¬ 
clusively  for  purposes  of  enforcing  their  copyright. 

Compare  that  to  the  John  Doe  alternative  where  a  copyright 
owner  can  request  anything  related  to  the  ISP  subscriber  account, 
including  user  habits,  website  visits,  payment  records.  And  once 
that  information  is  provided  to  a  copyright  owner,  there  are  no 
statutory  restrictions  whatsoever  on  how  it  can  be  used  or  with 
whom  it  can  be  shared. 
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RIAA  and  the  copyright  community  as  a  whole  are  committed  to 
protecting  the  privacy  of  individuals  and  support  the  balance  that 
was  struck  by  this  Committee  and  the  Congress  in  the  DMCA  to 
protect  both  privacy  and  ensure  the  enforcement  of  copyrights. 

Congress  anticipated  the  needs  of  copyright  owners  and  the 
rights  of  individuals  in  the  DMCA,  and  enacted  a  provision  that 
has  been  upheld  and  validated  by  the  courts  and  constitutional 
scholars.  As  the  content  community  continues  to  face  the  chal¬ 
lenges  of  digital  piracy,  Congress  must  ensure  that  tools  are  avail¬ 
able  to  limit  costly  damages  in  an  expeditious  manner.  Our  Na¬ 
tion’s  cultural  assets,  balance  of  trade,  and  world  leadership  in  in¬ 
tellectual  property  depend  on  it. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Sherman  appears  as  a  submis¬ 
sion  for  the  record.] 

Chairman  Hatch.  Well,  thank  you. 

General  Barr,  we  will  turn  to  you. 

STATEMENT  OF  WILLIAM  BARR,  EXECUTIVE  VICE  PRESIDENT 

AND  GENERAL  COUNSEL,  VERIZON  COMMUNICATIONS, 

WASHINGTON,  D.C. 

Mr.  Baer.  Thank  you,  Mr.  Chairman,  Senator  Durbin. 

We  believe  that  the  health  and  the  vitality  of  the  Internet  as  a 
medium  of  communications  in  our  society  depends  on  the  avail¬ 
ability  of  a  rich  array  of  content,  which  in  turn  requires  vigorous 
protection  of  intellectual  property  rights.  But  at  the  same  time,  we 
think  it  also  depends  on  the  public’s  confidence  in  the  privacy  and 
security  of  the  Internet  as  a  communications  medium  and  their  as¬ 
surance  that  there  is  some  protection  for  private  information. 

Our  concern  is  that  a  very  ill-conceived  blunderbuss  approach  to 
addressing  the  first  set  of  issues,  intellectual  property,  is  being  ap¬ 
plied  in  a  way  that  is  riding  roughshod  and  ultimately  sacrificing 
very  real  privacy  and  safety  concerns. 

Now,  from  the  opening  statement  of  Mr.  Sherman  it  would  ap¬ 
pear  that  Verizon  stands  alone  in  this,  when,  in  fact,  as  the  Com¬ 
mittee  is  aware,  there  are  92  groups  supporting  our  position,  in¬ 
cluding  library  associations,  civil  liberties  groups,  child  safety 
groups,  and  numerous  other  Internet  service  providers. 

Mr.  Sherman  sort  of  suggests  that  our  interest  in  privacy  is 
somehow  this  new-found  interest  and  is  not  really  altruism  here; 
it  is  economic  interest.  Well,  be  that  as  it  may,  our  point  in  our 
opening  statement  is  that  privacy  is  important  to  the  well-being  of 
the  Internet,  just  as  important  as  intellectual  property  rights,  the 
ability  of  individuals  to  know  that  their  private  information  is  not 
going  to  be  handed  away  willy-nilly  to  other  people. 

Now,  I  think  what  is  going  on  here  is  that  the  RIAA  is  taking 
the  subpoena  provisions  of  the  DMCA  and  radically  expanding 
them  to  apply  to  an  area  that  they  were  not  intended  to  apply  to. 
That  is  our  view.  This  sweeping  subpoena  that  they  claim,  bereft 
of  any  of  the  safeguards  that  have  been  employed  throughout  our 
history  to  protect  privacy  concerns  and  place  checks  on  the  avail¬ 
ability  of  private  information,  poses,  we  think,  a  threat  to  personal 
privacy  and  First  Amendment  rights. 
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We  further  think  that  the  tactic  of  using  these  massive  sub¬ 
poenas  has  really  sidetracked  the  recording  industry  into  this  inter 
orem  campaign  against  12-year-old  girls  rather  than  pursue  col- 
laboratively  with  the  network  industry  a  long-term,  effective  tech¬ 
nological  solution,  as  Congress  explicitly  envisioned  in  the  Act, 
working  collaboratively  to  develop  a  long-term  technological  solu¬ 
tion  to  this  problem. 

Our  view  is  that  both  the  take-down  provisions  and  the  subpoena 
provisions  in  the  Act  were  expressly  directed  at  infringers  who 
were  storing  material  on  service  providers’  facilities.  So  they  were 
distributed  copyrighted  material  from  websites  that  were  hosted  on 
the  internet  service  providers’  facilities. 

We  believe  the  subpoena  provisions  were  meant  to  allow  for  the 
identification  of  the  individuals  who  were  storing  that  information 
on  the  facilities  of  the  Internet  service  providers.  Indeed,  our  view 
is  that  the  subpoena  provisions  explicitly  cross-reference  the  provi¬ 
sions  dealing  with  the  storage  of  information  three  times. 

Now,  in  that  context,  there  are  some  safeguards  for  these  privacy 
concerns  because  we  have  control  and  access  to  that  information. 
It  is  right  there  on  our  system,  and  when  we  are  served  with  a  sub¬ 
poena,  we  can  immediately  verify  whether  there  is  a  legitimate 
basis  for  the  property  owner’s  concerns.  Further,  the  privacy  con¬ 
cerns  are  somewhat  diminished  because  the  party  has  voluntarily 
given  this  information  to  us  to  store.  Indeed,  other  provisions  of  the 
Act,  sections  (f)  and  (g),  provide  protections  to  owners  who  have 
done  that. 

Our  view  is  that  the  subpoena  provisions  were  never  intended  to 
allow  private  parties  unfettered  power  to  delve  into  what  individ¬ 
uals  have  on  their  own  desktop  or  laptop  hard  drives,  or  into  the 
nature  of  direct  communications  from  one  computer  to  another. 

The  RIAA  is  claiming  a  radical  new  process — it  is  heretofore  un¬ 
known  in  the  law;  the  district  court  acknowledged  it  was  a  nov¬ 
elty — to  obtain  personal  and  private  information  about  electronic 
communications  without  the  safeguards  that  have  always  been  ap¬ 
plied  even  to  government  investigations  or  in  civil  lawsuits,  and 
without  any  accountability  for  how  that  information  is  used. 

The  process  goes  like  this.  When  people  are  using  the  Internet, 
they  can  generally  rely  on  some  protection  of  their  identity.  When 
they  are  browsing  or  in  chat  rooms  or  sending  e-mails,  the  com¬ 
puter  does  reveal  a  number,  the  IP  address,  which  cannot  be  cor¬ 
related  to  an  individual. 

But  under  RIAA’s  interpretation  of  the  Act,  any  individual  can 
simply  fill  out  a  one-page  form.  They  can  assert  that  they  have  a 
copyright  interest.  It  doesn’t  have  to  be  a  registered  one  that  would 
serve  as  the  basis  of  a  lawsuit,  and  Federal  copyright  protections 
cover  a  broad  array  of  any  expressive  activity — pictures,  content  of 
e-mails,  and  so  forth. 

Then  they  can  assert  a  good-faith  belief  that  their  copyright  in¬ 
terest  is  being  infringed,  and  that  is  the  basis  upon  which  they  can 
compel  the  surrendering  of  any  individual’s  name,  address,  tele¬ 
phone  number.  And  now  they  claim  they  can  get  the  e-mail  address 
of  any  Internet  user.  Not  only  do  they  get  that  identification  infor¬ 
mation,  but  they  are  able  to  correlate  it  to  specific  communicative 
activity  on  the  Internet,  to  those  individuals. 
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This  is  not  done  in  connection  with  a  pending  lawsuit  or  a  grand 
jury  investigation.  There  is  no  judicial  supervision  of  this.  Nobody 
looks  at  this  at  the  courthouse.  It  is  just  served  on  us  and  we  have 
to  comply.  No  one  reviews  the  bona  tides  of  the  requester.  No  one 
reviews  whether  there  is,  in  fact,  copyright  information  involved. 
No  one  determines  whether,  in  fact,  there  is  a  reasonable  basis  for 
the  allegation. 

Unlike  the  information  that  the  government  is  supplied  in  an  in¬ 
vestigation,  there  are  no  express  safeguards  provided  for  this  infor¬ 
mation  and  how  it  is  used.  There  is  no  requirement  to  file  a  civil 
lawsuit.  There  are  no  express  sanctions  or  penalties  for  the  misuse 
of  this  information  or  for  its  disclosure  into  the  public.  There  are 
countless  illicit  ways  that  this  information  can  be  used  without  the 
victim  every  knowing,  without  anyone  ever  knowing  how  it  came 
to  be  that  their  identity  was  disclosed  and  exploited  in  some  way. 

This  goes  far  beyond  the  power  that  this  Congress  gives  Federal 
investigative  agencies  who  are  investigating  things  like  pornog¬ 
raphy,  who  are  investigating  things  like  terrorism.  The  Govern¬ 
ment  doesn't  have  this  power. 

This  is  very  analogous,  for  example,  to  pen  registers  and  to  trap- 
and-trace.  The  Government  just  can't  go  and  fill  out  a  one-page 
form  and  claim  a  belief  that  it  would  be  helpful.  They  have  to  have 
a  judge  review  it  and  a  judicial  order  based  on  a  certification  that 
it  is  relevant  to  an  ongoing  investigation,  and  that  material  is 
under  seal.  So  when  the  Government  acts  in  an  investigative  ca¬ 
pacity,  this  Congress,  consistent  with  constitutional  liberties,  has 
ensured  that  there  are  safeguards.  But  given  the  sweeping  nature 
of  this  power,  deputizing  commercially-interested  individuals  to  go 
out  and  do  this  kind  of  thing,  abuses  aren't  just  possible,  but 
abuses  are  inevitable. 

This  is  not  just  a  tool  that  is  going  to  be  used  by  legitimate 
groups  like  RIAA.  This  is  a  tool  that  can  be  and  is  now  being  used 
by  pornographers  themselves.  It  can  be  used  by  pedophiles  and 
stalkers. 

Think  about  the  pornographers.  We  have  already  had  a  case 
since  the  district  court  decision  where  a  group  that  makes  gay  por¬ 
nography  has  sought  the  names  of  59  individuals  who  they  claim 
were  exchanging  this  pornographic  material.  And  now  they  have 
announced,  as  RIAA  has,  their  own  amnesty  program.  Do  you 
know  what  the  deal  is?  If  you  buy  our  hard-core  pornography,  we 
won't  come  after  you.  Just  think  of  all  the  abuses  that  pornog¬ 
raphers  can  use.  People  visit  a  website,  they  get  the  IP  address, 
and  they  can  blackmail  those  individuals. 

Now,  think  of  stalkers.  There  is  nothing  in  here  that  requires  a 
stalker  to  give  his  real  name,  or  a  pedophile.  They  meet  someone 
in  a  chat  room,  go  down  to  their  local  district  courthouse,  fill  out 
the  form,  use  a  false  name,  and  we  have  to  surrender  the  informa¬ 
tion,  the  identity  of  these  people.  That  is  an  outrage.  That  doesn't 
exist  in  any  other  context  in  the  law  and  it  has  to  be  stopped. 

Even  where  there  are  legitimate  interests,  such  as  RIAA's  inter¬ 
est,  the  blunderbuss  power  that  they  are  applying  here  inevitably 
is  going  to  result  in  mistakes  and  abuses,  and  it  already  has.  There 
is  now  a  sub-industry  of  bounty  hunters  that  goes  about  hunting 
down  people.  Congress  is  many  times  worried  about  bounty  hunt- 


VerDate  Aug  31  2005 


14:03  Jul  17,  2008  Jkt  093014  PO  00000  Frm  00043  Fmt  6633  Sfmt  6633  S:\GPO\HEARINGS\93014.TXT  SJUD1  PsN:  CMORC 


36 


ers  when  they  are  involved  in  law  enforcement  activities,  but  now 
we  have  commercially-interested  bounty  hunters  who  can  go  and 
get  these  documents. 

We  have  robots  like  in  “Minority  Report/'  you  know,  spiders 
crawling  around  the  Internet  with  little  lights  on  their  foreheads 
looking  for  files.  That  is  all  very  fine,  except  they  find  a  book  re¬ 
port,  which  they  did,  a  kid's  1-kilobit  book  report  on  Harry  Potter, 
and  they  get  slammed  by  the  RIAA.  Just  recently,  they  tried  to 
shut  down  the  computers  of,  I  think  it  was  Penn  State  astronomy 
department  because  it  found  the  name  Usher  in  a  file;  obviously, 
in  their  mind,  some  kind  of  recording  artist,  but,  in  fact,  the  name 
of  the  department  head. 

So  this  is  the  kind  of  force  that  has  been  loosed  onto  the  Inter¬ 
net,  and  our  position  is  if  this  is  what  Congress  wanted,  it  is  a  dis¬ 
grace  and  it  should  be  stopped.  If  this  is  not  what  Congress,  if  this 
was  not  the  intent  of  the  legislation,  then  Congress  should  act  now 
and  deal  with  it,  and  not  wait  for  years  of  litigation  and  this  kind 
of  activity  to  bring  a  terror  campaign  against  individuals  without 
any  kind  of  due  process. 

Congress  did  spell  out  how  it  thought,  and  rightly  so,  in  my  view, 
this  was  to  be  addressed  in  Title  I  of  the  legislation,  which  is  tech¬ 
nological  protection  for  the  content.  The  content  can  be  wrapped. 
It  can  be  protected  through  encryption,  it  can  be  protected  through 
access  code  protection.  Working  collaboratively  with  the  network, 
that  can  be  pretty  much  immune  from  attack  and  defeat.  In  fact. 
Congress  has  passed  laws  in  Title  I  saying  it  would  be  a  crime  to 
try  to  circumvent  those  kinds  of  protections  once  we  worked  them 
out. 

But  ever  since  they  have  embarked  on  this  cat-and-mouse  game 
with  teenagers,  they  have  had  no  interest  in  coming  to  the  table 
and  talking  about  this  long-term  technological  problem,  which 
means  what?  Which  means  you  are  going  to  have  a  technological 
arms  race  with  efforts  to  evade  this  and  hide  IP  addresses  and  all 
this  cat-and-mouse  stuff  going  on,  instead  of  something  that  Con¬ 
gress  has  already  laid  the  ground  work  for,  which  is  a  regime  of 
protecting  content,  of  having  the  networks  and  the  content  pro¬ 
viders  work  to  develop  a  scheme,  and  has  already  passed  a  law 
saying  it  is  criminal  to  try  to  evade  that  scheme.  So  this  is  largely 
a  wasteful,  self-defeating  effort. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Barr  appears  as  a  submission  for 
the  record.] 

Chairman  Hatch.  Well,  thank  you.  We  are  going  to  need  to  have 
you  give  us  your  best  ideas  as  to  how  to  resolve  some  of  these  prob¬ 
lems  that  you  have  raised. 

Ms.  Peters,  we  will  turn  to  you. 

STATEMENT  OF  MARYBETH  PETERS,  REGISTER  OF 

COPYRIGHTS,  U.S.  COPYRIGHT  OFFICE,  WASHINGTON,  D.C. 

Ms.  Peters.  Mr.  Chairman,  Senator  Durbin,  I  am  pleased  to  tes¬ 
tify  at  this  very  timely  hearing.  Senator  Hatch,  you  were  among 
the  leaders  in  drafting  and  enacting  the  Digital  Millennium  Copy¬ 
right  Act,  and  I  know  that  these — 
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Chairman  Hatch.  You  would  have  to  say  that  after  General 
Barr’s  comments. 

[Laughter.] 

Ms.  Peters.  I  am  going  to  say  it  is  a  good  thing. 

Mr.  Barr.  Properly  interpreted,  it  is  a  good  thing. 

Chairman  Hatch.  Excuse  me  to  interrupt  again.  We  need  both 
of  your  ideas  on  how  we  solve  these  problems  because  much  of 
what  he  says  I  agree  with;  in  fact,  most  everything.  Yet,  I  see 
where  you  are  right,  too.  In  other  words,  RIAA  should  not  have  to 
put  up  with  the  wholesale  pilfering  of  your  copyright  materials.  So 
we  need  to  have  some  help  here  and  maybe  if  you  two  could  get 
together  and  give  us  some  advice,  it  would  be  very  helpful  because 
this  is  important  stuff. 

Then,  Ms.  Peters,  of  course,  we  are  going  to  rely  on  you  to  help 
us,  too.  Go  ahead.  I  am  sorry  to  interrupt  you. 

Ms.  Peters.  What  I  was  going  to  say  is  that  I  know  these  issues 
are  important  to  you,  as  they  are  to  me. 

In  1999,  Napster  popularized  peer-to-peer  technology  and  tried  to 
turn  it  into  a  profit-making  business.  In  a  remarkably  short  period 
of  time,  Napster  was  being  used  by  millions  to  copy  and  distribute 
an  unprecedented  amount  of  copyrighted  music. 

We  agreed  with  the  Ninth  Circuit’s  holding  that  Napster  users 
infringed  at  least  two  of  the  copyright-holder’s  exclusive  rights — re¬ 
production  and  distribution.  Since  Napster’s  departure,  other  busi¬ 
nesses  utilizing  peer-to-peer  technology,  such  as  Aimster,  Grokster, 
and  Kazaa,  have  appeared. 

Mr.  Chairman,  make  no  mistake,  the  law  is  unambiguous.  Using 
peer-to-peer  networks  to  copy  or  distribute  copyrighted  works  with¬ 
out  permission  is  infringement,  and  copyright  owners  have  every 
right  to  invoke  the  power  of  the  courts  to  combat  such  activity. 
Every  court  that  has  addressed  the  issue  agrees. 

Copyright  law  has  long  recognized  that  those  who  aid  and  abet 
copyright  infringement  are  no  less  culpable  than  direct  infringers 
themselves.  Based  on  this  principle,  the  Ninth  Circuit  Court  cor¬ 
rectly  found  that  Napster  was  both  vicariously  liable  and  a  con¬ 
tributory  infringer.  Unfortunately,  the  Napster  decision  was  not  the 
last  word  on  the  matter. 

Earlier  this  year,  a  Federal  court  in  California  surprised  many 
when  it  held  that  Grokster  and  Streamcast  are  not  liable  as  sec¬ 
ondary  copyright  infringers.  Mr.  Chairman,  these  are  people  whose 
businesses  are  dependent  upon  massive  copyright  infringement. 
Any  application  of  the  law  that  allows  them  to  escape  liability  for 
lack  of  knowledge  of  those  same  infringements  is  inherently  flawed. 

The  Grokster  decision  was  wrongly  decided,  and  if  it  is  upheld, 
it  will  be  a  major  impediment  to  the  fight  against  massive  online 
infringement  that  is  so  rampant  today.  Grokster  is  not  the  last 
word  on  the  subject,  either.  The  decision  in  Aimster  is  reassuring. 

Hanging  over  all  of  these  cases,  however,  is  the  Supreme  Court’s 
decision  in  Sony,  The  correct  application  of  the  doctrines  of  sec¬ 
ondary  liability  in  the  Sony  case  should  produce  findings  of  liability 
for  the  proprietors  of  Grokster,  If  that  is  not  the  result,  Sony  should 
be  revisited  by  the  Supreme  Court  or  by  Congress. 

Unless  and  until  the  Grokster  decision  is  overruled,  copyright 
owners  have  no  choice  but  to  pursue  the  individual  peer-to-peer 
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users  who  are  actually  engaging  in  infringement.  While  copyright 
owners  have  expressed  regret  that  they  are  compelled  to  take  this 
step,  they  need  offer  no  apology.  People  who  use  peer-to-peer  tech¬ 
nology  for  unauthorized  reproduction  or  distribution  of  copyrighted 
works  are  breaking  the  law. 

Litigation  and  even  publicity  about  the  subpoenas  have  made 
clear  to  everyone  that  the  so-called  file-sharing  of  copyrighted 
works  is  not  an  innocent  activity  without  legal  consequences. 
Knowledge  that  such  conduct  may  lead  to  expensive  and  burden¬ 
some  litigation  and  a  potentially  large  judgment  should  have  a  de¬ 
terrent  effect. 

Copyright  owners  have  every  right  to  enforce  their  rights  in 
court,  whether  they  are  taking  action  against  providers  of  peer-to- 
peer  services  designed  to  profit  from  copyright  infringement  or 
against  persons  engaging  in  individual  acts  of  infringement. 

To  take  action  against  users  of  peer-to-peer  networks,  copyright 
owners  must  know  who  those  users  are.  Congress  recognized  this 
and  included  in  the  DMCA  a  process  by  which  owners  can  learn 
basic  identifying  information  about  alleged  infringers  from  their 
Internet  service  providers. 

As  you  recall,  the  DMCA  began  as  an  effort  to  implement  the 
1996  WIPO  Internet  treaties.  However,  as  this  legislation  moved 
forward,  ISPs  demanded  that  it  include  limitations  on  their  liabil¬ 
ity  for  copyright  infringements  carried  out  over  their  networks. 
Congress  heeded  this  call  and  provided  the  ISPs  with  a  huge  ben¬ 
efit:  virtually  no  liability  for  qualifying  ISPs, 

This  was  balanced  by  placing  on  ISPs  certain  obligations.  One  re¬ 
quires  ISPs  to  respond  expeditiously  to  subpoenas  seeking  identi¬ 
fying  information  about  subscribers  accused  of  copyright  infringe¬ 
ment,  The  ability  of  copyright  owners  to  use  Section  512(h)  is  a 
critical  part  of  that  bargain,  allowing  copyright  owners  to  pursue 
primary  infringers. 

Recently,  the  scope  and  constitutionality  of  Section  512(h)  has 
come  under  attack.  In  the  RIAA-Verizon  litigation,  Verizon  claims 
that  the  subpoena  power  of  512(h)  is  inapplicable  to  the  mere  con¬ 
duit  activity  described  in  512(a), 

As  the  district  court  held,  the  plain  language  of  512(h)  dem¬ 
onstrates  that  this  interpretation  is  not  correct,  I  agree.  The  statu¬ 
tory  text  confirms  the  compromise  that  copyright  owners  and  ISPs 
are  to  work  together  to  remedy  infringement  in  all  categories  of  ac¬ 
tivities. 

The  United  States  has  intervened  in  the  Verizon  litigation  to  de¬ 
fend  the  constitutionality  of  Section  512(h),  The  Copyright  Office 
has  assisted  the  Justice  Department  in  this  effort  and  we  firmly 
believe  that  512(h)  is  appropriate  and  constitutional. 

One  observation.  The  alleged  constitutional  infirmities  apply  to 
any  subpoena  applied  pursuant  to  512(h),  not  only  to  subpoenas  to 
identify  participants  in  peer-to-peer  networks.  And  if  512(h)  is  de¬ 
clared  unconstitutional,  I  believe  the  result  would  be  that  512  as 
a  whole,  including  the  limitations  on  ISP  liability,  would  be  uncon¬ 
stitutional. 

In  conclusion,  the  DMCA  represents  a  carefully  crafted  and  bal¬ 
anced  bargain  which  utilizes  both  enlightened  self-interest  and  the 
incentives  created  by  doctrines  such  as  secondary  liability  to  en- 
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courage  all  stakeholders  to  work  together.  Some  are  now  selectively 
challenging  key  components  of  that  bargain,  particularly  in  the 
context  of  peer-to-peer  technology. 

Taken  together,  the  positions  of  Grokster  along  with  arguments 
now  made  by  Verizon  and  others,  if  they  prevail,  will  leave  copy¬ 
right  owners  with  little  or  no  remedy  against  the  most  widespread 
phenomenon  of  infringement  in  the  history  of  this  country. 

Thank  you. 

[The  prepared  statement  of  Ms.  Peters  appears  as  a  submission 
for  the  record.] 

Chairman  Hatch.  Well,  thank  you.  You  answered  one  of  my 
major  questions  there.  Let  me  just  say  before  I  turn  to  Senator 
Durbin,  who  will  be  our  last  questioner,  I  want  to  thank  the  mem¬ 
bers  of  this  panel  for  your  testimony. 

I  think  that  these  issues  have  not  ripened  enough  to  permit  this 
Committee  to  determine  whether  Section  512(h)  works  as  intended 
or  whether  legislation  could  be  brought  to  improve  it.  The  first 
court  challenges  to  512(h)  subpoenas  are  still  ongoing  and  I  don’t 
think  we  can  yet  determine  whether  these  subpoenas  are  being 
used  responsibly  to  identify  alleged  infringers.  More  actual  experi¬ 
ence  with  these  provisions  could  reveal  potential  improvements  to 
them. 

Perhaps  in  the  meantime,  what  I  would  like  to  do  over  the  next 
6  months  is  I  would  like  to  ask  Verizon  and  the  92  companies  that 
are  supporting  your  position.  General  Barr,  and  RIAA  and  any  af¬ 
fected  consumers  to  report  back  to  me  and  my  staff  and  Senator 
Leahy  and  his  staff  at  least  bi-monthly  on  how  the  subpoenas  are 
operating  and  how  further  legislation  might  improve  them. 

In  these  reports,  I  would  ask  both  of  you  to  keep  two  principles 
in  mind.  First,  the  Section  512(h)  subpoena  process  exists  because 
ISPs,  as  Ms.  Peters  made  clear,  argued  successfully  and  over  the 
objections  of  the  content  creators  that  they  should  be  immune  from 
secondary  infringement  liability  because  individuals  misusing  ISP 
services  were  the  proper  targets  for  Internet  copyright  infringe¬ 
ment. 

This  broad  immunity  ensured,  as  Ms.  Peters  said,  that  only  via¬ 
ble  targets  for  copyright  enforcement  would  be  individual  Internet 
users  who  guessed  wrong  about  whether  Internet  content  respects 
the  complex  strictures  of  copyright. 

The  interests  of  those  burdened  consumers,  it  seems  to  me,  are 
critically  important.  But  a  claim  that  their  interests  cannot  be  rec¬ 
onciled  with  content  creators’  need  for  efficient  identification  mech¬ 
anisms  seems  like  a  claim  that  the  intent  of  Section  512  cannot  be 
achieved  without  the  reopening  of  all  of  Section  512.  That  is  not 
a  claim  that  should  be  made  or  accepted  lightly. 

Secondly,  the  Committee  needs  statistically  valid  data  to  support 
any  claims  about  consumer  preferences.  Copyright-holders  have 
long  used  means  short  of  Federal  lawsuits  to  resolve  disputes  with 
alleged  infringers.  Valid  data  would  help  this  Committee  determine 
whether  individual  Internet  users  actually  prefer  a  mechanism 
that  requires  them  to  be  identified  not  as  the  private  recipients  of 
cease  and  desist  letters,  but  as  named  defendants  in  public  Federal 
court  complaints  seeking  damages,  statutory  damage  fees,  and  in¬ 
junctions. 
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So  what  I  am  hoping,  Mr,  Sherman  and  General  Barr,  is  that 
your  organizations  will  help  us  here  and  provide  this  Committee 
with — I  would  like  bi-monthly  reports  and  proposals  that  I  have  re¬ 
quested.  Now,  that  is  a  little  work,  but  my  goal  here  is  not  to  find 
fault  with  either  of  you.  I  think  both  of  you  make  good  cases  here. 
It  is  try  and  get  this  system  so  it  really  does  work,  work  efficiently, 
work  constitutionally  in  a  sound  manner,  and  work  to  the  better¬ 
ment  of  copyright  protection. 

It  is  complex.  I  mean,  it  took  us  5  years  to  get  the  DMCA  passed, 
and  I  can  remember  all  of  the  back  and  forth,  absolute  gut  fights 
that  we  were  in  to  get  that  done.  I  have  no  doubt  that  it  is  not  per¬ 
fect.  On  the  other  hand,  I  think  we  might  be  able  to  resolve  some 
of  these  problems  in  a  way  that  would  be  mutually  beneficial  and 
perhaps  satisfactory. 

Naturally,  content  providers  and  copyright  owners  have  a  tre¬ 
mendous  interest  in  their  protection.  Naturally,  service  providers 
have  a  different  set  of  interests,  as  well  as  those  interests,  and  we 
need  some  help  here  as  to  how  best  to  solve  these  problems. 

I  think  these  young  kids  or  anyone  else  wouldn’t  think  of  walk¬ 
ing  into  a  record  store  and  stealing  CDs  right  off  the  shelf,  and  yet 
that  is  exactly  what  they  are  doing  over  the  Internet.  And  that  is 
just  one  aspect  of  it.  There  are  movies,  books,  CDs,  you  name  it, 
and  we  have  got  to  find  some  way  to  have  our  society  be  honest 
about  these  very  important  copyright  protections.  So  if  I  could  get 
some  help  from  both  of  you,  I  would  appreciate  it  and  I  will  count 
on  it. 

Senator  Durbin,  you  are  going  to  be  our  last  and  then  I  have  got 
to  close  up  shop  here. 

Senator  Durbin.  Thanks,  Mr.  Chairman.  I  am  going  to  be  brief 
here. 

Mr.  Barr,  I  thought  you  made  a  pretty  compelling  argument,  but 
I  am  really  troubled  by  this  brochure  if  it  accurately  depicts  what 
you  were  advising  your  customers  to  do,  which  is  to  use  the  free 
sites,  the  P2P  sites,  for  acquiring  music.  It  strikes  me  that  you 
don’t  come  to  this  discussion  with  clean  hands. 

Mr.  Barr.  Senator — 

Senator  Durbin.  If  I  can  finish,  it  strikes  me  that  you  are  en¬ 
couraging  them  to  use  these  sites  which  basically  open  up  their  pri¬ 
vacy  to  the  world,  and  I  think  Judge  Bates  made  that  observation 
when  he  said  that  this  peer-to-peer  file-sharing,  as  quoted  by  Mr. 
Sherman,  'Tt  is  hard  to  understand  just  what  privacy  expectation 
a  user  has  after  essentially  opening  his  computer  to  the  world.” 

It  strikes  me  that  it  sounds  like  you  are  encouraging  Lady  Go- 
diva  to  get  on  the  horse  and  then  complaining  that  the  arresting 
sheriff  is  sneaking  a  peek  and  invading  her  privacy.  I  mean,  I  don’t 
think  you  can  have  it  both  ways. 

Mr.  Barr.  Well,  Senator,  if  you  have  the  brochure  in  front  of  you, 
you  will  see  that  the  very  first  paragraph  of  the  brochure  says  that 
the  courts  have  ruled  that  groups  like  Napster  and  that  kind  of 
sharing  is  a  violation  of  law,  and  that  it  is  quite  possible  to  get 
your  needs  satisfied  on  the  Internet  with  a  completely  clean  con¬ 
science.  That  is  the  first  paragraph. 

The  paragraph  that  Mr.  Sherman  quoted  from,  after  elision — you 
will  note  that  that  paragraph  starts  off  by  listing  a  number  of  sites. 
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like  Rhapsody  and  MP3,  and  so  forth,  and  then  makes  the  distinc¬ 
tion  between  subscription  sites  and  free  sites.  Now,  free  sites  can 
be  authorized  sites.  Free  sites  is  not  a  synonym  for  P2P. 

So  that  paragraph  was  intended  to  list  the  lawful,  authorized 
sites,  some  of  which  are  subscription,  some  of  which  are  free,  and 
then  explain  the  difference  between  subscription  and  free  sites. 

Senator  Durbin.  So,  Mr.  Sherman,  are  you  misrepresenting  this 
by  saying  that  this  quote  and  the  one  that  you  have  highlighted 
here  are  an  invitation  to  P2P  and  an  invitation  to  squander  your 
privacy? 

Mr.  Sherman.  No.  I  stand  by  my  quotation.  I  will  admit  that  the 
2003  version  is  an  improvement  over  the  2002,  which  specifically 
proposed  people  to  go  to  the  Morpheus  site,  which  is  one  of  the  ille¬ 
gal  sites  that  we  have  had  the  most  problems  with.  So  Verizon  has 
improved  it  a  little  bit. 

Just  when  you  look  at  “the  free  sites  have  pretty  much  every¬ 
thing  you  want,  but  you  may  be  pelted  with  some  unwanted  ads,'' 
how  about  the  fact  that  you  may  also  be  engaging  in  illegal  activity 
about  which  the  recording  industry  announced  6  months  ago  that 
we  intend  to  bring  lawsuits  to  enforce  our  rights?  That  would  be 
a  service  to  the  DSL  subscribers,  not  the  sort  of  notice  that  is  being 
given  here. 

Senator  Durbin.  Let  me  ask  you  about  what  was  announced  yes¬ 
terday  by  your  industry.  Are  you  headed  to  junior  high  schools  to 
round  up  the  usual  suspects?  How  are  you  going  to  deal  with  this 
in  a  fashion  that  doesn't  turn  off  your  potential  customers  for  a 
long  time  to  come? 

Mr.  Sherman.  Well,  the  word  “customers"  is  an  interesting  term 
because  if  somebody  doesn't  actually  buy  your  product  but  simply 
steals  it,  what  do  you  consider  them?  What  is  the  shoplifter  at 
Saks  Fifth  Avenue?  Is  that  a  customer? 

Senator  Durbin.  So  you  write  them  off? 

Mr.  Sherman.  Well,  no,  we  don't  write  them  off.  We  try  to  bring 
them  back,  and  we  try  to  bring  them  back  by  letting  them  know 
that  this  is  really  illegal  activity,  that  they  are  not  anonymous 
when  they  engage  in  it,  and  that  there  can  be  consequences. 

We  have  done  a  lot  of  market  research  and  we  have  come  to  the 
unhappy  conclusion  that  people  don't  shoplift  not  because  it  is  im¬ 
moral  or  because  it  is  wrong,  but  because  they  fear  they  may  get 
caught.  And  we  are  trying  to  let  people  know  they  may  get  caught, 
and  therefore  they  should  not  engage  in  this  behavior. 

Yes,  there  are  going  to  be  some  kids  caught  in  this,  although  you 
would  be  surprised  how  many  adults  are  engaged  in  this  activity. 
This  is  not  just  children.  But  we  think  that  it  is  great  for  parents 
to  know  what  their  kids  are  up  to.  If  a  child  brought  home  a 
shoplifted  CD  from  Tower,  I  don't  think  the  average  parent  would 
say,  oh,  look  how  cute,  he  loves  music.  They  would  make  him  take 
that  CD  back  and  lecture  him  about  honesty  and  theft,  and  so  on 
and  so  forth. 

Parents  need  to  know  what  their  kids  are  doing  when  they  are 
downloading  music  from  the  Internet,  too,  as  well  as  everything 
else  we  have  talked  about  at  this  hearing  today — the  access  to  por¬ 
nography  whether  they  want  it  or  not,  the  child  pornography,  the 
security  threat,  the  privacy  threat. 
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Parents  may  not  realize  that  their  kids  are  opening  up  the  par¬ 
ents’  hard  drive  for  the  rest  of  the  world  to  see.  That  would  be  a 
service  if  ISPs  notified  their  customers  that  there  is  a  privacy  risk 
to  engaging  in  illegal  file-sharing  activity  on  these  peer-to-peer  net¬ 
works. 

Senator  Durbin.  I  think  that  is  a  very  constructive  suggestion, 
and  I  don’t  mean  to  downplay  the  threat  to  your  industry  when  I 
suggested  that  you  are  going  after  adolescents.  I  think  it  is  a  seri¬ 
ous  problem.  It  is  theft  and  it  should  be  viewed  as  such.  I  think 
you  have  a  tough  public  relations  campaign  here  to  go  after  the  of¬ 
fenders  without  appearing  too  heavy-handed  in  the  process. 

I  would  say,  Mr.  Barr,  that  we  have  found,  I  think,  in  both  polit¬ 
ical  parties  that  privacy  is  one  of  the  most  important  things  that 
Americans  want  to  protect,  whether  it  is  medical  privacy  or  finan¬ 
cial  privacy.  I  think  we  are  learning.  Senator  Hatch  and  I — and  I 
respect  his  leadership  on  this — are  learning  and  hoping  that  we 
can  make  the  laws  that  we  have  passed  better  in  the  future. 

I  thank  you  all  for  coming  to  this  hearing.  Thank  you,  Mr.  Chair¬ 
man. 

Chairman  Hatch.  Well,  I  appreciate  your  kind  comments.  I  have 
to  say  that  nobody  respects  privacy  rights  better  than  I  do,  and  I 
understand  all  of  the  concomitant  liabilities  you  would  have  if 
those  privacy  rights  are  not  respected.  There  are  all  kinds  of  prob¬ 
lems  that  would  come  forth. 

All  three  of  you  have  been  terrific.  I  think  we  have  benefitted  a 
great  deal  from  this,  and  I  agree  with  you  that,  yes,  there  are  some 
children  doing  this,  but  there  are  a  lot  of  adults  doing  it  as  well, 
who  ought  to  know  better  and  who  deliberately  do  it  knowing  that 
it  is  wrong.  It  is  just  time  for  people  to  wake  up. 

I  would  hate  to  get  to  that  point  where  we  have  to  give  three 
warnings  and  then  blow  up  the  set.  I  am  speaking  tongue-in-cheek 
to  a  large  degree,  but  there  is  still  a  lot  of  truth  to  that,  and  I  have 
to  say  that  this  hearing  has  been  very  beneficial. 

Ms.  Peters,  I  have  always  respected  you.  I  think  you  are  one  of 
the  best  servants  in  Government  that  we  have,  and  we  appreciate 
your  viewpoint  here  today.  It  was  well  put  and  something  I  am  ex¬ 
tremely  interested  in,  and  we  appreciate  the  efforts  that  you  have 
put  forward.  Help  us  to  be  able  to  do  a  better  job  to  be  able  to  pro¬ 
tect  the  respective  interests  and  to  resolve  some  of  these  difficul¬ 
ties. 

I  have  no  ax  to  grind  here.  I  just  want  to  make  sure  that  we  re¬ 
solve  these  difficulties  that  exist  and  that  we  live  within  the  frame¬ 
work  of  laws.  To  that  degree,  I  think  you  folks  can  be  of  tremen¬ 
dous  help  to  us.  So  with  that,  I  want  to  thank  you  again. 

Let  me  just  make  one  more  comment.  The  deadline  for  submit¬ 
ting  written  questions  to  witnesses  will  be  5:00  p.m.  next  Tuesday, 
September  16.  So  I  hope  all  staff  will  pay  attention  to  that. 

Thanks  so  much,  and  we  will  recess  until  further  notice. 

[Whereupon,  at  4:33  p.m.,  the  Committee  was  adjourned.] 

[Questions  and  answers  and  submissions  for  the  record  follow.] 
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QUESTIONS  AND  ANSWERS 


Response  to  Questions  from  Senate  Judiciary  Committee 
Questions  from  Senator  Chambiiss 

QL  Mr.  Barr,  what  is  the  impact  on  sen^ice  providers  in  terms  of  responding  to  the  hundreds 
of  subpoenas  you  have  received? 

Al.  The  hundreds  of  subpoenas  discussed  in  my  testimony  had  been  issued  under  17  U.S.C.  § 
512(h),  which  creates  a  procedure  for  the  issuance  of  subpoenas  addressed  to  online  service 
providers  without  judicial  supervision  in  certain  circumstances.  Copyright  owners  had  been 
using  section  512(h)  to  issue  subpoenas  against  peer-to-peer  file  sharing,  which  Verizon  did  not 
believe  was  an  authorized,  or  appropriate,  use  of  the  special  section  512(h)  subpoena  process. 

On  December  19,  2003,  the  US  Court  of  Appeals  for  the  District  of  Columbia  Circuit  agreed 
with  Verizon  and  held  unanimously  that  Section  512(h)  does  not  apply  to  online  service 
providers  when  they  are  acting  as  a  conduit  for  online  traffic.  Rather,  the  Court  held  that  section 
5 12(h)  only  applied  where  content  was  stored  on  a  service  provider’s  servers.  RiAA  v^  Verizon 
Jmernet  Services,  Inc.,  351  F.3d.  1229  (D.C.  Cir.  2003),  cert,  denied,  125  S.  Ct.  309  (2004).  Ine 
Eighth  Circuit  agreed,  shortly  thereafter.  In  re  Charter  Communications,  Inc.,  Subpoena 
Enforcement  Matter,  393  F.3d  771  (8‘^  Cir.  2004).  To  a  large  extent,  the  impact  on  service 
providers  is  now  moot.  Since  the  Court  of  Appeals’  decision,  RIAA  has  been  obtaining  court- 
ordered  subpoenas  on  a  regular  basis  and  sending  them  to  Verizon  pursuant  to  a  process  both 
parties  have  found  acceptable.  Verizon  has  promptly  responded  to  the  subpoenas  and  as 
distributor  of  content,  believes  strongly  in  copyright  protections  and  compliance  with  copyri^t 
enforcement  in  partnership  with  tlie  content  community. 
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Q2.  Mr.  Barr,  you  have  stated  that  the  subpoena  process  under  the  Digital  Millennium 
Copyright  Act  is  less  protective  of  parties'  interests  than  is  true  of  the  traditional  subpoena 
process.  How  is  this  so?  Can  you  compare  the  process  law  enforcement  must  go  through  with 
the  process  the  Recording  Industry  Association  of  America  is  using  to  get  identifying 
information? 

A2.  After  the  Court  of  Appeals’  decision,  content  owners,  including  the  RIAA,  began  filing 

John  Doe  lawsuits  and  obtaining  traditional  subpoenas  issued  with  the  appropriate  judicial 
oversight  The  traditional  subpoena  requires  that  the  copyright  owner  file  a  valid  complaint  in 
federal  court,  investigate  the  facts  and  inquire  into  defenses  and  prove  ownership  of  a  federal 
copyright  registration.  Under  the  traditional  subpoena  process,  defendants  also  enjoy 
fundamental  due  process  protections,  including  notice,  the  opportunity  to  be  heard  and  to  raise 
defenses.  Judicial  oversight  deters  potential  abuses  as  does  the  availability  of  FRCP  Rule  1 1 
sanctions.  None  of  these  protections  weie  part  of  the  old  R!AA  form  subpoena  process. 
Similarly,  government  entities  under  a  variety  of  criminal  statutes,  including  the  Video  Privacy 
Protection  Act  and  Cable  Communications  Policy  Act,  can  only  obtain  subscriber  information 
subject  to  extensive  limitations  and  pursuant  to  court  order  or  judicial  supervision.  This  issue, 
however,  is  now  largely  moot.  In  the  preceding  five  years,  the  filing  of  John  Doe  lawsuits  has 
not  interfered  with  copyright  owners’  enforcement  activities.  As  RJAA  President  Cary  Sherman 
stated  in  a  press  release  shortly  after  the  D.C.  Circuit's  2003  decision,  “[o]ur  campaign  against 
illegal  file  sharers  is  not  missing  a  beat.”  He  confirmed  that  ‘‘[t]he  ‘John  Doe’  legal  process  is  a 
well-established  mechanism  for  aggrieved  parties  to  enforce  their  rights.  The  process  by  which 
we  obtain  the  identity  of  defendants  has  changed,  but  the  enforcement  program  has  not.”  See 
http://www.riaa.conf nevvsiteni.php?news  monih  filter^ l&news  year  riltet~2(X)4&resuitDaue- 
&id-7A23 18DB-]  A5 1-791 1-AB93-54DS.'^37A9R90. 
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Question  from  Senator  Cornyn 

Q.  The  ‘Taif  use”  doctrine  of  copyright  law  gives  consumers  a  certain  amount  of  flexibility 
to  use  copyrighted  materials  they  legitimately  possess,  without  risk  of  liability  for  copyright 
infringement.  Does  that  doctrine  apply,  however,  to  materials  that  have  yet  to  even  be  released 
to  the  public?  Under  what  conditions,  if  any,  would  it  even  be  possible  for  ordinary  consumers 
to  lawfully  possess  such  ”pre-release”  materials?  Should  the  NET  Act,  Pub.  L.  No.  105-147, 1 1 1 
Stat.  2678  (1997)  be  amended,  so  that  mx  reproduction  or  distribution  of  ”pre-release”  material 
shall  constitute  per  se  infringement  under  17  U.S.C.  §  506(a)(2)? 


A.  The  thrust  of  the  question  appears  to  focus  on  whether  a  consumer’s  infringing  conduct 
should  be  subject  to  enhanced  criminal  liability  with  respect  to  pre-release  materials.  It  is  our 
understanding  that  Congress  addressed  this  issue  in  Title  I  of  the  Family  Entertainment  and 
Copyright  Act  of  2005,  Pub.  L.  No.  109-9  (enhancing  criminal  penalties  for  infringement  of 
works  “being  prepared  for  commercial  distribution”  including  by  “making  it  available  on  a 
computer  network”). 

On  the  broader  question  related  to  the  fair  use  doctrine,  the  Copyright  Act  expressly 
recognizes  that  “the  fact  that  a  work  is  unpublished  shall  not  itself  bar  a  fmding  of  fair  use  if 
such  finding  is  made  upon  consideration  of  [the  four  fair  use  factors]/’  1 7  U.S.C.  §  107.  In 
Harper  &  Row,  Publishers  v.  Nation  Enterprises ^  471  U.S.  539  (1985),  the  Supreme  Court 
recognized  that,  although  the  unpublished  status  of  a  work  was  important,  it  was  “not  necessarily 
determinative”  in  considering  a  claim  of  fair  use.  Id  at  554.  While  a  claim  of  fair  use  is  not 
likely  to  prevail  where  a  consumer  widely  distributes  a  full  copy  of  a  pre-release  entertainment 
work,  there  may  be  other  circumstances  in  which  a  claim  of  fair  use  could  be  appropriate.  It  is 
therefore  be  important  to  target  illegal  activity  while  maintaining  the  flexibility  of  the  fair  use 
doctrine. 
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Questions  from  Senator  Leahy 

Q 1 .  i  have  deep  respect  for  privacy  rights,  and  if  there  is  an  abuse  of  law,  I  believe  that  should 
be  dealt  with.  Is  there  some  use  of  the  §  5 1 2(h)  subpoena  with  which  Verizon  would  be 
comfortable? 

A I.  Verizon  has  no  objection  to  the  use  of  the  traditional  Fed,  R.  Civ.  P.  45  subpoena  process 
in  the  context  of  a  pending  John  Doe  lawsuit,  where  a  pre-service  subpoena  is  subject  to  judicial 
supervision  and  subject  to  the  Federal  Rules  of  Civil  Procedure.  Further,  Verizon  does  not 
believe  that  section  512(h)  creates  substantial  privacy  problems  if  the  provision  is  limited  to  its 
original  intended  scope,  where  content  is  stored  on  a  service  provider’s  system  or  network.  In 
that  situation,  the  service  provider  has  access  to  the  content  and  may  examine  it,  as  contemplated 
by  the  take-down  notice,  which  forms  an  essential  part  of  the  subpoena  application. 

Q2.  Did  Verizon  raise  any  privacy  concerns  on  behalf  of  its  customers  when  it  decided  to 
support  §  512(h)  in  1998? 

A2.  Verizon  was  a  leading  participant  in  the  1998  negotiations,  and  specifically  understood 
that  section  51 2(h)  was  intended  to  apply  solely  as  an  adjunct  to  the  take-down  process  available 
for  material  residing  on  the  service  provider's  system  or  network  in  the  context  of  subsection  (c). 
That  was  the  reason  for  the  repeated  cross  references  to  subsection  (c)  and  for  the  references  in 
the  required  take-down  notice  to  “material ...  to  be  removed  or  access  to  which  is  to  be 
disabled.”  In  that  context,  Verizon  did  not  believe  that  section  512(h)  raised  substantial  privacy 
concerns,  because  the  material  was  publicly  hosted  on  a  provider's  servers  and  it  was  expected 
that  the  service  provider  would  have  access  to,  and  the  ability  to  examine,  the  allegedly 
infringing  material,  and  to  judge  the  copyright  owner’s  claim.  The  service  provider  would  also 
have  the  ability  to  disable  access  to  infringing  material,  providing  more  time  for  deliberative 
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judicial  review.  Further,  Verizon  understood  that,  in  the  subsection  (c)  take-down  context,  the 
sanctions  for  misrepresentation  provided  in  subsection  (f),  and  the  counter-notification  described 
in  that  subsection,  would  be  available  to  further  protect  user  interests. 

Q3.  To  the  extent  that  Verizon  raised  these  concerns  before,  why  did  Verizon  support  the 
subpoena  provision  regardless  of  its  concerns,  and  why  do  those  privacy  concerns  now  weigh 
more  heavily? 

A3.  As  discussed  above,  Verizon  did  not  believe  that,  properly  confined  to  the  subsection  (c) 
context,  subsection  (h)  created  substantial  privacy  concerns.  Our  concern  with  privacy  arose  out 
of  the  misconstruction  of  subsection  (h)  by  the  U.S.  District  Court  for  the  District  of  Columbia, 
which  enabled  the  sending  of  subpoenas  in  a  context  where  the  service  provider  often  was  unable 
to  review  the  cop3nright  owner's  claim  of  infringement  or  remove  specific  material.  Moreover, 
the  District  Court’s  construction  could  not  logically  be  limited  to  peer-to-peer  activity;  it 
necessarily  swept  all  conduit  functions  within  the  scope  of  subsection  (h).  Verizon  believes  that 
the  conduit  functions  expressly  considered  by  Congress  in  1998  —  anonymous  web  browsing 
and  private  email  —  were  Internet  functions  where  privacy  and  anonymity  interests  were  at  their 
zenith.  The  District  Court  decisions  placed  the  privacy  and  anonymity  of  users  of  these  Internet 
functions  at  risk.  Fortunately,  the  D.C.  Circuit  corrected  the  District  Court’s  error  and  the  parties 
have  been  working  amicably  on  enforcement  activities  ever  since. 
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Q4.  Is  there  any  way  the  parties  can  come  together,  as  they  did  in  1998,  to  work  out  terms  for 
the  issuance  and  response  to  512(h)  subpoenas,  which  would  satisfy  everyone,  and  respect  the 
privacy  rights  of  individual  customers?  Could  the  parties  agree  to  give  notice  to  subscribers  that 
their  information  is  being  requested,  so  that  the  subscriber  could  fight  the  subpoena  if  they 
wished? 


A4.  The  parties  did  come  together  after  the  Court’s  unanimous  decision  and  worked  out  a 
mutually  agreeable  process  whereby  RIAA  could  serve  Verizon  with  judicially  reviewed 
subpoenas  and  RIAA  would  take  that  information  and  contact  the  users  directly.  RIAA  uses  the 
information  to  send  “pre-litigation”  settlement  notices  to  users  and  concludes  that  "[WJhat  we’ve 
found  is  that  more  students  tend  to  settle  in  the  prelitigation  stage,  saving  them  from  increasing 
costs  that  would  otherwise  occur  if  the  legal  process  dragged  on.”  RIAA  Sees  a  99.6% 
Capitulation  Rate  from  Students  at  UT,  http:  Varstechnica  .co  nv’ news  .a  rs.  post  2 0080 1 29-  less- 
than- 1  -of-u-o f-ten aessee-studen rs-hold-out-a^ainst-naa, h t ml  January  29,  2008.  Those  who  do 
not  settle  are  sued.  RIAA  has  stated  that  its  enforcement  program  continues  to  be  a  success, 
noting  that  the  large  number  of  lawsuits  filed  has  “arrested  the  growth  of  a  runaway  solution  that 
would  have  grown  worse  and  worse."  See  RlAA’s  next  moves  in  Washington,  ZD  Net,  May  26, 
2006,  http:/.- news. zdnet.cD.uk'itmanagement/0. 1000000308.392713 l2.0Q.hmi. 
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SUBMISSIONS  FOR  THE  RECORD 


Statement  of  William  Barr 
Executive  Vice  President  and  General  Counsel 
Verizon  Communications 

Before  the  United  States  Senate 
Committee  on  The  Judiciary 

Pornography,  Technology  and  Process:  Problems  and  Solutions  on  Peer-to-Peer  Networks 

September  9,  2003 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  inviting  me  here  today  to 
discuss  this  important  issue. 

We  at  Verizon  recognize  the  legitimate  interests  of  copyright  owners  and  the  threats  to 
those  interests  that  are  posed  by  the  misuse  of  new  technologies,  including  peer-to-peer  software. 
Verizon  remains  committed  to  working  with  the  copyright  community  to  find  solutions  to  these 
issues  that  result  in  effective  protection  for  intellectual  property,  without  placing  substantial 
burdens  on  Internet  service  providers  or  violating  the  privacy  and  First  Amendment  interests  of 
their  subscribers.  Back  in  1998,  Verizon  and  other  service  providers  agreed  in  the  Digital 
Millennium  Copyright  Act  (“DMCA”)  to  conduct  voluntary  industry  negotiations  aimed  at 
developing  “standard  technical  measures”  (also  known  as  digital  rights  management  tools),  to 
protect  copyright  works  from  online  infringement,^  The  copyright  community  has  never 
accepted  our  offer  to  begin  those  negotiations  and  to  work  cooperatively  toward  a  technical 
solution  to  this  problem.  In  the  end,  as  in  the  area  of  VHS  recordings  and  cable  television  access 
to  broadcast  programming,  Verizon  believes  that  appropriate  technical  and  legal  solutions  will  be 


‘  17  U.S.C  512(0(1)  &  (2), 
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found  As  discussed  in  detail  below,  the  district  court’s  misreading  and  misapplication  of  the 
Section  512(h)  subpoena  power  is  not  that  solution. 

As  an  Internet  service  provider,  Verizon  promptly  takes  down  infringing  material  that 
resides  on  our  system  or  network  in  response  to  requests  from  copyright  owners  and  we  have 
strict  policies  against  infringement  of  copyrights.  Verizon  also  promotes  legitimate  pay  music 
sites  such  as  MP3.com  and  Rhapsody  as  part  of  its  ISP  service.  We  will  continue  to  work  with 
copyright  owners  to  marry  the  power  of  the  Internet  with  the  creative  genius  of  content  providers 
through  new  business  relationships  and  licensed  websites  diat  offer  music,  video,  and  other 
proprietary  content  to  the  over  100  million  Internet  users  in  this  country.  Verizon  believes  that 
lawful  and  licensed  access  to  quality  content  is  essential  to  the  continuing  development  of  the 
Internet  in  general  and  broadband  in  particular,  and  we  are  committed  to  exploring  technological 
and  other  solutions  so  that  copyright  owners  may  enjoy  the  fruits  of  their  labors  and  Internet 
users  will  have  access  to  a  rich  array  of  digital  content. 

However,  the  answer  to  the  copyright  community’s  present  business  problems  is  not  a 
radical  new  subpoena  process,  previously  unknown  in  law,  that  un-tethers  binding  judicial 
process  from  constitutional  and  statutory  protections  that  normally  apply  to  the  discovery  of 
private  data  regarding  electronic  communications.  Verizon  believes  that  the  district  court  was 
wrong  in  concluding  that  Congress  authorized  such  a  broad  and  promiscuous  subpoena 
procedure  in  the  DMCA — but  whatever  the  courts  ultimately  conclude  on  this  issue — the 
subpoena  power  endorsed  by  the  district  court  is  not  an  effective  remedy  for  copyright  holders 
and  has  great  costs  in  terms  of  personal  privacy,  constitutional  rights  of  free  expression  and 
association,  and  the  continued  growth  of  the  Internet. 
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As  interpreted  by  the  district  court,  this  subpoena  provision  grants  copyright  holders  or 
their  agents  the  right  to  discover  the  name,  address,  and  telephone  number  of  any  Internet  user  in 
this  country  without  filing  a  lawsuit  or  making  any  substantive  showing  at  all  to  a  federal  judge. 
This  reading  of  the  DMCA  accords  truly  breathtaking  powers  to  anyone  who  can  claim  to  be  or 
represent  a  copyright  owner;  powers  that  Congress  has  not  even  bestowed  on  law  enforcement 
and  national  security  personnel.  It  stands  in  marked  contrast  to  the  statutory  protections  that 
Congress  has  enacted  in  the  context  of  video  rentals,  cable  television  viewing  habits,  and  even 
the  requirements  for  law  enforcement  officers  to  gain  access  confidential  data  associated  with 
electronic  communications. 

All  one  need  do  is  fill  out  a  one-page  fonn  asserting  a  “good  faith”  belief  that  a  copyright 
has  been  infringed  and  one  can  obtain  identifying  information  about  anyone  using  the  Internet. 
There  is  no  review  by  a  judge  or  a  magistrate;  the  clerk's  office  simply  issues  the  subpoena  in 
ministerial  fashion.  This  identifying  information  can  then  be  linked  to  particular  material  sent  or 
received  over  the  Internet,  including  e-mails,  web  browsing  activity,  chat  room  postings,  and 
file-sharing  activity.  It  is  also  important  to  remember  that  the  threshold  for  a  claim  of  copyright 
in  any  form  of  expression  is  extremely  low.  This  subpoena  power  applies  not  just  to  sound 
recordings,  it  applies  to  the  expression  contained  in  an  e-mail  or  posting  in  a  newsgroup,  digital 
photographs,  and  even  pornographic  materials.  It  has  and  will  be  used  and  abused  by  parties  far 
less  responsible  than  the  recording  or  movie  industries,  in  essence,  any  private  party  willing  to 
assert  a  property  right  in  any  form  of  expression  is  constituted  as  their  own  roving  grand  jury, 
without  any  of  the  normal  checks  and  protections  that  apply  to  governmental  investigations. 

Under  our  constitutional  scheme,  the  issuance  and  enforcement  of  judicial  process  in  civil 
cases  is  generally  confined  to  an  actual  case  or  controversy  and  is  undertaken  under  judicial 
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supervision.  The  district  court’s  reading  of  Section  5  i  2(h)  departs  from  this  constitutional 
tradition  and  thus  eliminates  many  of  the  normal  constraints  on  discovery  by  civil  litigants.  The 
statute  lacks  the  most  basic  protections  that  are  applied  to  the  discovery  of  confidential  and 
personal  data  connected  with  expressive  activity.  As  noted  above,  the  filing  that  need  be  made  is 
truly  minimal,  and  is  below  the  notice  pleading  standard  for  the  filing  of  a  civil  complaint  in 
federal  court.  The  normal  duties  to  investigate  and  substantiate  a  civil  claim  that  apply  to  the 
filing  of  a  lawsuit  under  the  Federal  Rules  of  Civil  Procedure  do  not  apply.  The  clerk’s  office 
simply  rubberstamps  these  subpoenas  in  ministerial  fashion — with  no  inquiry  into  the  bona  fides 
of  the  party  filing  the  request  or  the  self-interested  “belief’  that  a  copyright  has  been  violated. 

The  individual  subscriber,  whose  identity  is  at  issue,  is  not  even  entitled  to  receive  notice 
of  the  subpoena  before  his  or  her  personal  information  is  turned  over  to  a  third  party.  Thus,  the 
subscriber,  who  may  in  fact  be  engaged  in  fully  protected  speech  or  association,  will  have  his  or 
her  identity  revealed  without  ever  having  an  opportunity  to  be  heard  in  court.  There  is  no 
opportunity  to  assert  the  normal  defenses  to  a  claim  of  copyright  infiingement — fair  use,  the 
non-protection  of  ideas,  or  the  fact  that  material  resides  in  the  public  domain.  Nor  is  there  any 
provision  for  damages  or  other  punishment  for  wrongfully  obtaining  or  misusing  the  identity  of  a 
subscriber  subject  to  such  a  subpoena.  It  is  truly  ironic  that  Congress  has  placed  more 
substantial  requirements  and  protections  on  Jaw  enforcement  access  to  confidential  information 
regarding  electronic  communications  than  apply  to  a  private  party  under  this  statute.^  Given  the 
substantial  privacy  protections  that  Congress  built  into  the  DMCA  itself,  see  17  U.S.C.  §  1205 
(savings  clause  for  state  and  federal  privacy  laws);  id  §  512(m)  (protection  of  subscriber  privacy 

^  See,  e.g.,  IB  U.S.C.  §  3121,  e/  seq,  (pen  registers  and  trap  and  trace  devices  limitesl  to  governmental 
personnel  upon  court  order  for  valid  criminal  investigation);  1 8  U.S.C.  §  2703  (limits  on  disclosure  of  records 
pertaining  to  electronic  communications  services). 
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from  monitoring  of  Internet  communications)  it  is  utterly  implausible  that  Congress  wished  to 
create  this  substantial  threat  to  personal  privacy  in  the  subpoena  provision  contained  in  the  same 
statutory  scheme. 

This  combination  of  unlimited  scope,  minimal  substantive  requirements,  and  lack  of 
judicial  supervision  makes  both  mistakes  and  intentional  abuses  of  this  new  power  inevitable. 
Every  time  you  send  an  e-mail,  browse  a  website,  or  join  a  discussion  in  a  chatroom  or 
newsgroup,  others  gain  access  die  numerical  IP  address  that  you  are  using.  Armed  with  this  IP 
address,  anyone  to  whom  you  have  sent  an  e-mail,  from  whom  you  have  received  an  e-mail,  with 
whom  you  or  your  children  have  spoken  in  a  chat  room,  or  who  operates  a  web  site  you  have 
visited,  no  matter  how  sensitive  the  subject  matter,  can  unlock  the  door  to  your  identity. 

This  list  is  not  limited  to  those  with  legitimate  interests  in  enforcing  copyrights.  As 
safety  and  privacy  groups  like  the  National  Coalition  Against  Domestic  Violence  and 
WiredSafety  stated  in  our  litigation,  it  opens  the  door  to  your  identity  to  people  with 
inappropriate  or  even  dangerous  motives,  such  as  spammers,  blackmailers,  pomographers, 
pedophiles,  stalkers,  harassers,  and  identity  thieves.  In  fact,  over  92  diverse  organizations, 
representing  consumer  and  Internet  interests,  submitted  letters  to  this  Committee  last  week 
expressing  serious  concerns  about  the  privacy,  safety,  and  security  of  Internet  users  arising  from 
the  potential  misuse  of  this  subpoena  process.  These  include  the  ACLU,  the  American  Library 
Association,  the  Consumer  Federation  of  America,  and  the  National  Coalition  Against  Domestic 
Violence.  These  groups  do  not  condone  copyright  infringement  rather,  like  Verizon,  they  are 
concerned  that  this  subpoena  provision  will  cause  great  harm  to  privacy,  free  expression,  and 
even  personal  security  of  Internet  users  with  Uttle  gain  in  copyright  enforcement. 
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As  Ms.  Ajftab,  from  WiredSafety  states,  “With  one  broad  sweep,  the  DMCA  subpoena 
power  will  frustrate  the  work  of  the  entire  online  safety  community  to  arm  our  children  and  their 
parents  with  cyber-street-smaits.  It  won't  matter  what  they  voluntarily  or  mistakenly  give  away. 
All  the  information  predators  need  can  be  obtained  far  more  easily  with  the  assistance  of  the 
local  Federal  District  Court  Clerk,"  The  potential  for  abuse  of  this  new  subpoena  power  is 
limited  only  by  the  deviousness  of  the  criminal  mind. 

Indeed,  just  since  the  district  court’s  ruling  went  into  effect  in  June,  the  evidence  of 
mistakes,  potential  abuses,  and  troubling  uses  of  this  subpoena  power  has  continued  to  mount. 
SBC  recently  filed  a  suit  in  California  against  the  Recording  Industry,  a  copyright  bounty  hunter 
called  “MediaForce”  and  an  entity  called  Titan  Media  Group,  Titan  Media,  a  purveyor  of 
pornographic  videos  over  the  Internet,  sent  one  subpoena  to  SBC  seeking  the  names,  addresses 
and  phone  numbers  of  59  individual  subscribers  who  Titan  asserted  were  infringing  its 
copyrights  in  gay  pornographic  videos  by  exchanging  them  over  the  Internet.  Titan  eventually 
withdrew  the  subpoena  when  SBC  threatened  a  court  challenge,  but  the  episode  highlights  the 
fact  that  this  new  subpoena  power  applies  to  anyone  who  can  claim  an  interest  in  any  form  of 
expression.  In  a  similar  vein,  ALS  Scan,  a  purveyor  of  graphic  Internet  pornography,  has  also 
used  the  DMCA  notice  and  takedown  process  and  in  fact  submitted  a  declaration  in  favor  of 
RlAA’s  broad  interpretation  of  the  subpoena  power  in  the  litigation  with  Verizon.  The  potential 
for  abuse,  for  invasion  of  personal  privacy,  for  reputational  harm,  and  even  for  blackmail  is 
highlighted  by  these  examples. 

The  statute  does  not  even  require  the  copyright  owner  itself  to  obtain  the  subpoena,  it 
may  be  obtained  by  an  agent  of  the  copyright  holder.  A  whole  industry  of  copyright  “bounty 
hunters"  has  sprung  up,  enterprises  that  search  the  Internet  for  possible  instances  of  copyright 
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infringement  spurred  on  by  economic  incentives.  The  use  of  automated  robots,  known  as  ‘"hots” 
or  "‘spiders”  has  also  led  to  a  significant  number  of  mistaken  claims  of  copyright  infringement. 
These  bots  operate  much  like  the  spiders  that  crawled  through  buildings  in  the  movie  Minority 
Report,  scouring  the  Internet  in  search  of  file  names  that  look  like  they  match  the  names  of 
copyrighted  works  or  artists.  Bots  are  far  from  perfect.  Typing  words  such  as  “Madonna”  or 
“the  police”  in  an  e-mail  may  earn  you  a  DMCA  subpoena,  because  the  “bots”  caimot  distinguish 
the  legitimate  comment  or  discourse  from  copyright  infringement.  In  200! , Warner  Bros,  sent  a 
letter  to  UUNet  demanding  that  they  terminate  the  Internet  account  of  someone  allegedly  sharing 
a  Harry  Potter  movie  online.  The  small  text  file  was  entitled  “Harry  Potter  Book  Report.rtf., 
with  a  file  size  of  Ik.  The  file  was  not  an  unauthorized  copy  of  the  movie,  it  was  a  child’s  book 
report,  but  the  bot  could  not  tell  the  difference  and  such  an  “investigation”  can  quickly  form  the 
basis  for  a  DMCA  subpoena. 

In  the  past  few  months,  RIAA  has  already  admitted  numerous  cases  of  “mistaken 
identity.”  In  one  case,  RIAA  demanded  the  take  down  of  Penn  State  University’s  astronomy 
department’s  servers  during  finals  week,  based  on  a  claim  that  it  contained  infringing  songs  by 
the  artist  Usher.  In  fact,  “Usher”  is  a  professor’s  last  name  and  the  file  at  issue  was  his  own 
creation.  RIAA  later  admitted  sending  at  least  two  dozen  other  mistaken  notices  to  Internet  users 
as  part  of  its  campaign  to  warn  peer-to-peer  file-sharers.  And  this  was  before  RJAA  began  its 
new  campaign  sending  hundreds  of  subpoenas  for  subscriber  identity  to  ISPs  across  the  country. 
These  chilling  examples  all  sound  like  excerpts  from  the  book  “1984,”  except  in  this  case,  “Big 
Brother”  isn’t  the  Government,  it  is  interested  parties  armed  with  their  own  private  search 
warrants. 
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RIAA’s  most  recent  campaign  began  in  July  of  this  year  after  the  district  court*s  ruling 
went  into  effect.  Despite  the  pending  appeal  on  this  issue,  the  Recording  Industry  has  chosen  to 
unleash  numerous  subpoenas  on  Internet  service  providers.  Verizon  has  already  received  nearly 
200  subpoenas,  with  which  we  have  been  required  to  comply.  The  Recording  Industry  alone  has 
sent  well  over  1000  subpoenas  to  service  provideis  across  die  country,  placing  a  significant 
strain  on  the  resources  of  the  clerk*  s  office  of  the  district  court  in  D.C.  and  on  the  subpoena 
compliance  units  at  many  Internet  service  providers,  including  Verizon.^ 

R1 AA  now  claims  that  it  is  entitled  to  discover  subscriber’s  e-mail  addresses  through 
these  subpoenas  and  further  claims  that  it  may  issue  these  subpoenas  from  the  district  court  in 
Washington  D.C.,  regardless  of  the  location  of  the  service  provider  or  the  customer.  Obviously, 
obtaining  the  subpoena  in  a  distant  forum  makes  it  a  practical  impossibility  for  many  service 
providers  and  most  customers  to  ever  raise  any  objection  to  the  subpoena.  Indeed,  Boston 
College  and  MIT  successfully  fought  to  quash  subpoenas  issued  out  of  Washington,  D.C.  that 
were  aimed  at  their  students  in  Massachusetts.  SBC  has  filed  a  lawsuit  in  the  Northern  District 
of  California  seeking  to  have  the  entire  process  declared  unconstitutional.  Columbia  University 
is  also  seeking  to  quash  subpoenas  that  RIAA  has  attempted  to  serve  on  it  issued  by  the  District 
of  Columbia  courts.'* 


^  Indeed,  press  accounts  indicate  that  the  clerk’s  office  of  the  district  court  in  D.C.  has  been  overwhelmed 
with  subpoena  requests  and  has  been  forced  to  reassign  staff  from  other  judicial  duties.  See  Ted  Bridie,  Music 
Industry  Wins  Approval  of  87 1  Subpoenas  Against  Internet  Users,  Associated  Press  (July  19, 2003)  at  2  (“The 
RIAA’s  subpoenas  are  so  prolific  that  the  U.S.  District  Court  in  Washington,  alrejuly  suffering  staff  shortages,  has 
been  forced  to  reassign  employees  from  elsewhere  in  the  clerk’s  office  to  help  process  the  paperwork,  said  Angela 
Caesar-Mobiey,  the  clerk’s  operations  manager.”). 

The  Federal  Rules  of  Civil  Procedure  generally  provide  for  the  issuance  and  service  of  subpoenas  in  the 
district  where  the  party  in  possession  of  the  material  resides  to  protect  the  rights  of  third  parties  to  contest  the 
subpoena.  See  Fed.  R.  Civ.  P.  45(a)(2)  &  45(b)(2)  (placing  jurisdictional  and  service  limitations  on  district  court 
subpoenas  for  the  protection  of  those  from  whom  production  is  sought),  De^ite  the  fact  that  Congress  expressly 
provided  that  the  protections  of  Rule  45  should  apply  to  Section  512(h)  subpoenas,  see  17  U.S.C.  §  512(h)(6),  RIAA 
has  taken  the  position  that  it  may  obtain  and  serve  a  Section  5i2(h)  subpoena  from  any  district  court  in  the  country. 
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In  Verizon’s  view.  Congress  never  intended  to  unleash  a  massive  wave  of  subpoenas  on 
public  and  private  Internet  service  providers  and  their  customers.  This  is  not  an  effective 
solution  to  the  very  real  problems  faced  by  copyright  owners,  it  only  creates  an  additional  level 
of  problems  for  Internet  service  providers  and  chills  the  free  exchange  of  protected  content  over 
the  Internet,  The  use  of  the  subpoena  power  in  an  attempt  to  create  an  in  terrorem  effect  over  the 
entire  Internet  is  both  improper  and  disserves  the  long-term  interests  of  both  copyright  owners 
and  Internet  service  providers.  When  Congress  enacted  the  DMCA  in  1998,  it  outlined  a  set  of 
carefully  crafted  take-down  duties  for  material  hosted  by  service  providers.  Service  provider 
duties  were  carefully  calibrated  to  the  service  providers’  involvement  with  and  control  over  the 
particular  material  asserted  to  be  infringing.  Congress  created  a  subpoena  power  to  identify  only 
those  individuals  who  were  directly  linked  to  specific  material  residing  on  the  service  provider’s 
network  that  could  be  “taken  down.”  The  language  of  the  of  the  statute  addressing  the  subpoena 
power  makes  three  separate  cross-references  to  notices  and  procedures  that  only  apply  in  the 
context  of  material  residing  on  a  service  provider’s  system  or  network.^  The  subpoena  provision 
was  never  intended  to  apply  to  materials  residing  on  the  user’s  hard  drive,  such  as  e-mails, 
instant  messages,  or  shared  flies  /.e.,  situations  where  the  ISP  is  serving  in  a  pure  transmission  or 
“conduif  ’  role  as  described  in  the  statute.  By  stretching  the  subpoena  power  to  address  a 
problem  that  was  not  before  the  Congress  that  enacted  the  DMCA,  the  district  court  has  created  a 
Frankenstein  monster  that  Congress  never  contemplated  and  that  has  the  potential  to  cause 
(Continued . .  .) 

Thus,  in  its  view,  it  could  seek  a  subpoena  from  the  district  court  in  Guam  tergeting  a  small  service  provider  in  New 
England. 

*  See  17  U.S.C,  §  5 12(h)(2), (4)  &  (5).  Indeed,  the  statute  provides  that  a  subpoena  may  only  issue  If  “the 
notification  filed  satisfies  the  provisions  of  subsection  (c)(3)(A),’'  id  §  5l2(hX4},  a  provision  that  only  applies  in  the 
context  of  materia!  residing  on  a  service  provider’s  system  or  network.  This  limitation  makes  perfect  sense  in  light 
of  the  fact  that  infringing  material  available  on  websites  was  the  principal  problem  before  the  Congress  that  passed 
the  DMCA  in  1998. 
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irreparable  damage  to  public  confidence  in  the  privacy  of  Internet  communications.  Given  the 
concerns  the  Congress  expressed  throughout  the  DMCA  regarding  the  protection  of  the  privacy 
rights  of  individual  Internet  users, ^  Verizon  submits  this  is  a  clear  perversion  of  Congressional 
intent. 

Title  H  of  the  DMCA  was  designed  to  protect  Internet  service  providers  from  copyright 
liability  in  order  to  promote  the  growth  of  the  Internet  as  a  medium  of  political,  social,  and 
economic  exchange.  But  like  the  telephone  itself,  that  medium  depends  upon  the  confidence  of 
users  in  the  privacy  of  their  communications  and  communications  habits.  Every  person  in  this 
room  believes  that  his  or  her  private  e-mail  or  web  browsing  habits  can  and  should  remain 
private — yet  the  district  court^s  erroneous  decision  in  the  RIAA  matter  has  turned  the  DMCA 
into  a  direct  threat  to  that  privacy.  It  has  also  burdened  Internet  service  providers  with 
responding  to  thousands  of  subpoenas.  From  our  own  experience,  we  can  tel!  you  that  RIAA’s 
barrage  of  subpoenas  has  diverted  and  strained  our  internal  resources.  This  new  burden  on 
service  providers — responding  to  thousands  of  subpoenas  issued  in  the  conduit  context — was 
never  part  of  the  statutory  compromise  embodied  in  the  DMCA.  It  also  threatens  the  limited 
resources  of  subpoena  compliance  units  to  satisfy  legitimate  law  enforcement  requests — as 
RIAA  bombards  service  providers  with  dozens  of  subpoenas  and  purports  to  require  responses 
on  seven  days  or  less  notice.  The  protection  of  copyright,  however  legitimate  a  cause,  should 


^SeeH  U.S.C.  §§  512(m),  1205.  See  also  S.  Rep.  No.  105-190,  at  18  (1998)  C‘[T]he  committee  concluded 
that  it  was  prudent  to  rule  out  any  scenario  in  which  section  1201  might  be  relied  ufK>n  to  make  it  h^er,  rather  than 
easier,  to  protect  personal  privacy  on  the  Internet.”).  Ironically,  the  district  court’s  decision  in  the  RIAA  case  has 
constituted  Section  512(h)  as  a  far  greater  thre^  to  pei^nai  privacy  on  the  Internet  than  of  the  technological 

copyright  protection  devices  that  the  Committee  was  concerned  about  when  it  included  Section  1205  in  Title  I  of  the 
DMCA. 
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never  be  raised  above  law  enforcement  and  national  security  efforts — efforts  Verizon  has  always 
been  in  the  forefront  of  supporting  and  cooperating  with. 

Both  the  district  court  in  our  case  and  the  copyright  owners  have  eschewed  a  more 
measured  remedy  that  has  always  existed  in  the  law  and  is  used  by  numerous  businesses  for 
many  purposes,  the  so-called  “John  Doe”  lawsuit.  Under  this  procedure,  a  judge  or  magistrate 
reviews  the  merits  of  a  case  before  a  subpoena  is  issued,  and  the  defendant  is  given  notice  and  an 
opportunity  to  contest  disclosure.  The  law  demands  a  reasonable  investigation  of  the  relevant 
facts,  ownership  of  a  valid  copyright  registration,  and  a  complaint  filed  in  compliance  with  Rule 
1 1 .  Verizon  has  successfully  used  this  process  to  sue  unknown  spammers  who  abuse  our 
network.  Despite  the  Recording  Industry’s  assertions  to  the  contrary,  the  filing  of  a  John  Doe 
lawsuit  is  much  more  protective  of  all  parties’  interests  than  the  DMCA  subpoena  process. 

Since  RJAA  launched  its  subpoena  campaign,  the  DC  Clerk’s  Office  publicly  complained 
that  its  internal  resources  were  being  burdened  and  the  clerk’s  office  had  to  re-assign  new 
employees  to  the  fulltime  task  of  processing  subpoenas  on  an  ongoing  basis.  If  the  district 
court’s  decision  in  our  case  is  not  overturned  quickly,  it  threatens  to  turn  the  Federal  courts  into 
free-floating  subpoena  mills,  unhinged  from  any  pending  case  or  controversy,  capable  of 
destroying  anonymous  Internet  communication,  and  threatening  privacy  and  due  process  rights 
as  well  as  public  safety. 

While  Verizon  firmly  believes  that  this  subpoena  process  and  the  tactic  of  targeting 
college  students,  universities,  libraries  and  other  individual  Internet  users  is  inappropriate  and 
will  lead  to  serious  harms  with  little  gain  in  copyright  protection,  Verizon  recognizes  that  a  more 
comprehensive  and  bng-tenn  solution  is  necessaiy.  This  Committee  should  promptly  call  the 
interested  parties  together,  to  negotiate  and  establish  a  balanced  process  that  addresses  the 
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legitimate  needs  of  copyright  owners  while  respecting  the  ftindamental  due  process  and  privacy 
rights  of  Internet  users,  and  recognizing  the  capabilities  and  limits  of  internet  service  providers 
in  policing  content  not  under  their  control.  Indeed^  this  Committee  recognized  in  its  report  on 
the  DMCA  in  1998  that  technological  rather  than  legal  solutions  constituted  the  best  method  of 
ensuring  the  lawful  dissemination  of  copyrighted  works  in  our  new  networked,  digital 
environment.  See  S.  Rep.  No  105-190,  at  52  (1998)  (“The  Committee  believes  that  technology 
is  likely  to  be  the  solution  to  many  of  the  issues  facing  copyright  owners  and  service  providers  in 
this  digital  age.”).  If  some  form  of  subpoena  power  is  deemed  necessary  in  conjunction  with 
technological  solutions,  it  must  be  more  limited  and  contain  substantial  protections  for  both  ISPs 
and  their  subscribers.  Any  compromise  should  include,  among  other  requirements,  notice  to 
subscribers  and  an  opportunity  to  defend  against  such  subpoenas,  a  requirement  that  all  the 
elements  of  copyright  infringement  be  established,  that  the  jurisdictionai  requirements  of  the 
federal  courts  be  met,  and  that  a  judge  approve  any  subpoena  prior  to  its  issuance,  as  well  as 
penalties  for  any  misuse  of  the  subpoena  process,  full  reimbursement  of  costs  for  Internet  service 
providers,  immunity  for  ISPs  who  provide  customer  information  in  response  to  valid  subpoenas, 
and  protection  of  confidential  subscriber  data  from  publication  or  other  misuse.  This  Committee 
never  had  an  opportunity  to  address  and  balance  those  interests  in  1998  because  the  technologies 
at  issue  simply  did  not  exist.  It  should  do  so  now  before  irreparable  damage  is  done  to  public 
confidence  in  the  Internet  as  a  medium  of  free  expression  and  association. 

1  thank  the  Chair  and  the  members  of  this  Committee  for  your  attention.  We  look 
forward  to  working  with  you  to  resolve  this  critical  issue. 
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THE  WORLDCOM  CASE:  LOOKING  AT 
BANKRUPTCY  AND  COMPETITION  ISSUES 


TUESDAY,  JULY  22,  2003 

United  States  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC, 

The  Committee  met,  pursuant  to  notice,  at  2:23  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch, 
Chairman  of  the  Committee,  presiding. 

Present:  Senators  Hatch,  Kennedy,  Schumer,  and  Durbin. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 

SENATOR  FROM  THE  STATE  OF  UTAH 

Chairman  Hatch.  Good  afternoon.  I  apologize  to  you  for  being 
late,  but  we  are  way  behind,  and  I  got  waylaid  in  the  subway  com¬ 
ing  back,  so  I  could  not  very  well  get  here  on  time. 

I  am  happy  to  welcome  you  all  here  to  today’s  hearing,  entitled 
“The  WorldCom  Case:  Looking  at  Bankruptcy  and  Competition 
Issues.” 

I  first  would  like  to  thank  all  of  our  witnesses  today  for  their 
time  and  cooperation,  and  I  hope  that  this  hearing  will  help  us  bet¬ 
ter  understand  the  WorldCom  situation  and  its  potential  public  pol¬ 
icy  implications. 

Along  with  many  Americans  I  am  deeply  concerned  about  the 
devastation  caused  by  WorldCom’s  massive  corporate  fraud  which 
has  caused  immeasurable  harm  to  so  many.  \^ile  we  cannot  go 
back  in  time  and  undo  what  has  already  occurred,  we  are  pre¬ 
sented  today  with  an  opportunity.  We  have  an  opportunity  to  ex¬ 
amine  the  WorldCom  case  and  determine  whether  there  are  lessons 
to  be  learned  with  respect  to  our  public  policy  going  forward. 

The  focus  of  today’s  hearing  will  be  two-pronged.  First  we  will 
examine  the  WorldCom  bankruptcy  case  and  consider  in  light  of 
the  facts  whether  any  changes  in  our  current  bankruptcy  laws  may 
be  in  order.  Second,  we  will  assess  the  implications  of  a  reorga¬ 
nized  MCI  emerging  from  bankruptcy  on  competition  in  the  tele¬ 
communications  market.  Here  again  we  will  examine  and  evaluate 
what  impact  if  any  this  anticipated  competitive  landscape  should 
have  on  public  policy. 

Some  have  raised  fairness  concerns  that  WorldCom  will  be  able 
to  emerge  from  bankruptcy  with  much  of  the  fruits  of  its  wide¬ 
spread  fraudulent  conduct  intact.  They  argue  that  it  will  emerge 
from  Chapter  11  with  an  enhanced  market  position  relative  to  its 
competitors,  giving  it  not  only  a  fresh  start,  but  a  head  start.  They 
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believe  that,  in  view  of  the  WorldCom  case,  our  bankruptcy  system 
is  set  up  to  make  crime  pay. 

Others  contend  that  the  MCI  which  will  emerge  from  bankruptcy 
is  a  new  entity  with  new  leadership.  They  point  to  the  extraor¬ 
dinary  measures  it  has  taken  to  prevent  the  recurrence  of  past  mis¬ 
deeds.  They  further  argue  that  MCI  will  not  have  a  meaningful 
competitive  advantage  from  its  Chapter  11  reorganization.  And 
they  argue  that  our  bankruptcy  laws  appropriately  are  not  de¬ 
signed  to  punish,  but  rather  to  permit  a  company  to  reorganize  and 
emerge  from  bankruptcy  as  a  viable  entity. 

As  we  move  forward,  I  believe  we  need  to  have  a  full  under¬ 
standing  of  the  WorldCom  case  to  help  us  determine  whether  our 
bankruptcy  laws  are  functioning  fairly  and  effectively.  We  also 
need  to  understand  the  WorldCom  case  in  order  to  conclude  wheth¬ 
er  our  policies  are  sufficient  to  enable  the  telecom  industry  to  enjoy 
robust  competition  under  fair  terms  that  benefits  consumers.  No 
doubt,  this  is  a  complex  case  containing  important  issues  deserving 
of  examination. 

We  are  fortunate  to  have  highly-respected  individuals  here  today 
to  testify  on  these  important  matters.  We  will  first  hear  from 
former  Attorney  General  Richard  Thornburgh,  who  is  the  Bank¬ 
ruptcy  Examiner  in  the  case.  We  are  fortunate  to  have  you  with 
us.  General  Thornburgh,  and  of  course  I  personally  look  forward  to 
your  testimony.  I  think  others  will  also.  I  think  there  would  be 
more  here — and  they  will  come  later — but  Paul  Bremer  is  testifying 
in  closed  session,  and  I  wish  I  could  have  made  that  myself,  but 
I  am  very  happy  to  be  able  to  listen  to  you. 

On  our  second  panel  we  are  honored  to  hear  former  Attorney 
General  William  Barr,  the  Executive  Vice  President  and  General 
Counsel  of  Verizon  Communications;  former  Attorney  General 
Nicholas  Katzenbach,  who  serves  on  the  Board  of  Directors  of  MCI 
Telecommunications;  Marcia  Goldstein  of  the  law  firm  of  Weil, 
Gotshal  and  Manges;  Douglas  Baird,  Vice  Chair  of  the  National 
Bankruptcy  Conference;  and  Mark  Neporent,  the  Chief  Operating 
Officer  of  Cerberus  Capital  Management. 

I  appreciate  all  of  you  appearing  here  today,  and  with  that,  we 
will  start  with  you.  General  Thornburgh. 

STATEMENT  OF  RICHARD  THORNBURGH,  BANKRUPTCY  EXAM¬ 
INER,  KIRKPATRICK  AND  LOCKHART,  LLP,  WASHINGTON, 

D.C. 

Mr.  Thornburgh.  Good  afternoon,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  appear  before  you  today  in  con¬ 
nection  with  my  responsibilities  as  the  examiner  int  WorldCom 
bankruptcy  proceedings,  the  largest  bankruptcy  in  United  States 
history.  To  date,  my  examination,  which  began  in  August  2002  and 
continues  to  date,  has  resulted  in  two  interim  reports  detailing  my 
observations  concerning  the  conduct  of  WorldCom  management  and 
others  affecting  the  operations  of  the  company.  I  anticipate  filing 
a  third  report  this  fall.  Today  I  will  limit  myself  to  summarizing 
for  you  the  observations  contained  in  my  first  and  second  interim 
reports,  as  well  as  describing  the  examination  process  itself. 

On  July  21,  2002,  WorldCom  and  substantially  all  of  its  direct 
and  indirect  subsidiaries  filed  voluntary  petitions  seeking  relief 
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under  Chapter  11  of  the  United  States  Bankruptcy  Code  in  the 
United  States  Bankruptcy  Court  for  the  Southern  District  of  New 
York.  These  positions  came  just  four  weeks  after  the  company  pub¬ 
licly  disclosed  on  June  25,  2002  that  it  had  discovered  substantial 
accounting  irregularities  that  would  result  in  adjustments  to  its  fi¬ 
nancial  statements  totaling  more  than  $3.8  billion.  The  company 
restated  an  additional  $3.3  billion  in  August  2002. 

The  day  after  WorldCom  filed  its  bankruptcy  petitions,  Judge  Ar¬ 
thur  J.  Gonzalez,  the  presiding  Bankruptcy  Court  Judge,  granted 
the  motion  of  the  United  States  Trustee  for  the  appointment  of  an 
examiner  pursuant  to  Section  1104(c)(2)  of  the  Bankruptcy  Code. 
On  August  6,  2002  the  Court  approved  my  appointment  as  exam¬ 
iner.  The  Court's  order  provides  that  the  examiner — and  I  am 
quoting  the  order — “shall  investigate  any  allegations  of  fraud,  dis¬ 
honesty,  incompetence,  misconduct,  mismanagement  or  irregularity 
in  the  management  of  the  affairs  of  [WorldCom]  by  current  or 
former  management,  including  but  not  limited  to  issues  of  account¬ 
ing  irregularities."  The  Court  also  directed  me  to  coordinate  with 
the  United  States  Department  of  Justice,  the  United  States  Securi¬ 
ties  and  Exchange  Commission,  and  other  Federal  agencies  inves¬ 
tigating  matters  related  to  WorldCom  so  as  to  avoid  any  duplica¬ 
tion  of  effort.  Further,  the  Court  ordered  me  to  file  a  report  regard¬ 
ing  my  examination  within  90  days  of  my  appointment. 

Upon  my  appointment  I  promptly  engaged  professionals  to  assist 
me  in  discharging  the  broad  mandate  prescribed  by  the  Court.  I  en¬ 
gaged  my  law  firm,  Kirkpatrick  &  Lockhart  LLP,  as  my  legal  coun¬ 
sel,  and  engaged  J.H.  Cohn  LLP  as  my  forensic  accountants  and 
financial  advisors.  My  professionals  and  I  immediately  set  out  to¬ 
ward  our  goal  of  assessing  thoroughly,  objectively  and  responsibly 
the  acts  and  omissions  of  current  and  former  management,  as  well 
as  the  integrity  of  WorldCom's  management,  its  accounting  and  fi¬ 
nancial  reporting  processes  and  its  corporate  governance  practices 
and  internal  controls. 

Our  investigation  has  been  and  continues  to  be  multi-faceted.  We 
have  reviewed  millions  of  pages  of  documents  received  from  numer¬ 
ous  sources  and  conducted  or  participated  in  scores  of  interviews 
of  persons  with  relevant  information.  Our  document  collection  ef¬ 
forts  and  interviews  continue  to  date.  I  am  pleased  to  acknowledge 
the  cooperation  of  WorldCom  and  its  counsel  regarding  these  mat¬ 
ters.  I  also  acknowledge  with  appreciation  the  assistance  provided 
by  Hon.  Richard  C.  Breeden,  the  Corporate  Monitor,  appointed  by 
the  United  States  District  Court  for  the  Southern  District  of  New 
York  in  a  proceeding  commenced  by  the  SEC  against  WorldCom. 
Further,  in  an  effort  to  avoid  unnecessary  duplication  of  effort  and 
expense,  I  note  that  we  have  maintained  an  active  dialogue  regard¬ 
ing  matters  related  to  our  examination  with  counsel  and  financial 
advisors  for  the  Official  Committee  of  Unsecured  Creditors  in  the 
bankruptcy  proceedings,  as  well  as  the  Special  Investigative  Com¬ 
mittee  of  the  Company's  Board  of  Directors  and  its  counsel  and 
professionals,  and  KPMG  LLP,  the  company's  current  outside  audi¬ 
tors. 

Consistent  with  the  Court's  initial  directive,  my  professionals 
and  I  have  also  coordinated  extensively  with  the  Department  of 
Justice,  the  SEC  and  other  agencies  that  are  investigating  matters 
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related  to  WorldCom.  We  have  refrained  from  publishing  certain 
findings  or  results  of  our  investigation  in  deference  to  those  ongo¬ 
ing  prosecutorial  and  regulatory  inquiries,  because  those  agencies 
have  represented  to  us  that  such  disclosures  may  adversely  affect 
the  process  of  determining  possible  criminal  or  other  wrongdoing 
by  persons  involved  in  these  matters. 

Mr.  Chairman,  I  respectfully  request  that  you  and  other  mem¬ 
bers  of  the  Committee  respect  my  inability  to  discuss  these  matters 
at  today’s  hearing  because  of  the  related  law  enforcement  and  reg¬ 
ulatory  concerns.  Similarly,  I  feel  it  would  be  inappropriate  for  me 
to  discuss  our  ongoing  fact-gathering  efforts  because  any  such  com¬ 
ments  may  have  a  detrimental  impact  on  our  investigation.  Accord¬ 
ingly,  I  will  confine  my  remarks  this  afternoon  to  matters  that 
have  been  addressed  in  my  first  and  second  interim  reports  of  ex¬ 
amination  which  are  a  part  of  the  public  record. 

As  I  stated  earlier,  the  Court  initially  directed  that  I  file  a  report 
of  examination  within  90  days  of  my  appointment.  Pursuant  to  that 
directive,  I  filed  my  first  interim  report  in  a  timely  manner  on  No¬ 
vember  4,  2002.  The  initial  90-day  period  obviously  did  not  permit 
me  the  time  necessary  to  explore  all  matters  related  to  the  conduct 
of  WorldCom  management.  In  addition,  as  I  stated  a  moment  ago, 
we  omitted  from  the  first  interim  report  certain  details,  particu¬ 
larly  items  related  to  the  specifics  of  the  company’s  accounting 
fraud  in  deference  to  ongoing  prosecutorial  and  regulatory  inter¬ 
ests.  Therefore,  the  observations  set  forth  in  my  first  interim  report 
were  preliminary  in  nature.  Nonetheless,  as  described  in  that  re¬ 
port,  a  picture  had  already  begun  to  emerge  regarding  the  deeply 
problematic  culture  and  lack  of  corporate  controls  at  WorldCom. 

After  I  filed  my  first  interim  report,  my  professionals  and  I  con¬ 
tinued  our  investigative  efforts  to  advance  the  preliminary  observa¬ 
tions  contained  in  that  first  interim  report.  My  second  interim  re¬ 
port  filed  July  9,  2003,  summarized  my  observations  based  upon 
this  additional  investigation.  As  stated  in  that  report,  the 
WorldCom  story  is  not  limited  to  the  massive  accounting  fraud  that 
has  been  publicly  reported.  We  uncovered  additional  deceit,  defi¬ 
ciencies  and  a  disregard  for  the  most  basic  principles  of  corporate 
governance.  My  observations  in  that  report  reflect  a  broad  break¬ 
down  of  the  system  of  internal  controls,  corporate  governance  and 
individual  responsibility,  all  of  which  worked  together  to  create  a 
culture  which  all  too  few  individuals  took  responsibility  until  it  was 
too  late. 

Our  investigation  reflects  that  WorldCom  was  dominated  by  Ber¬ 
nard  Ebbers  and  Scott  Sullivan,  the  former  chief  executive  officer 
and  chief  financial  officer  of  the  company,  respectively,  with  vir¬ 
tually  no  checks  or  restraints  placed  on  their  actions  by  the  Board 
of  Directors  or  other  management.  Significantly,  although  many 
present  or  former  officers  and  directors  of  WorldCom  told  us  that 
they  had  misgivings  regarding  decisions  or  actions  by  Mr.  Ebbers 
or  Mr.  Sullivan  during  the  relevant  period,  there  is  no  evidence 
that  these  officers  and  directors  made  any  attempt  to  curb,  to  stop 
or  to  challenge  the  conduct  by  Mr.  Ebbers  or  Mr.  Sullivan  that  they 
deemed  questionable  or  inappropriate.  Instead,  as  described  in  our 
reports,  it  appears  that  the  company’s  officers  and  directors  went 
along  with  Mr.  Ebbers  and  Mr.  Sullivan,  even  under  circumstances 
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that  suggested  corporate  actions  were  at  best  imprudent  and  at 
worst  inappropriate  and  fraudulent. 

There  are  many  specific  corporate  governance  failings  identified 
in  my  first  and  second  interim  reports.  I  will  highlight  only  a  few 
examples  for  you  this  afternoon.  First,  we  observed  no  meaningful 
deliberative  processes  related  to  the  company’s  acquisitions.  As 
stated  in  my  reports,  WorldCom’s  dramatic  rise  in  stock  value 
throughout  the  15  years  preceding  its  bankruptcy  fueled  numerous 
acquisitions  that  caused  the  company  to  grow  tremendously  in  both 
size  and  complexity  in  a  relatively  short  period  of  time.  The  com¬ 
pany’s  approach  to  such  acquisitions  was  ad  hoc  and  opportunistic. 
Acquisitions  were  completed  with  little  meaningful  or  coherent 
strategic  planning.  WorldCom  management  routinely  provided  the 
company’s  directors  with  extremely  limited  information  regarding 
many  of  these  acquisitions.  In  fact,  several  multibillion  dollar  ac¬ 
quisitions  were  approved  by  the  Board  of  Directors  following  dis¬ 
cussions  that  lasted  for  30  minutes  or  less  and  without  the  direc¬ 
tors  receiving  a  single  piece  of  paper  regarding  the  terms  or  impli¬ 
cations  of  the  transactions.  Significantly,  although  persons  involved 
with  the  Board’s  consideration  of  some  of  these  matters  informed 
us  that  they  were  disturbed  at  the  time,  no  director  or  anyone  else 
voiced  any  objection  to  cursory  considerations  by  the  Board. 

Second,  the  company’s  lack  of  internal  controls  infected  its  debt 
offerings  and  use  of  credit  facilities.  Indeed,  there  is  no  evidence 
that  WorldCom  management  or  the  Board  of  Directors  reasonably 
monitored  the  company’s  debt  level  or  its  ability  to  satisfy  its  out¬ 
standing  obligations.  Messrs.  Ebbers  and  Sullivan  had  virtually  un¬ 
fettered  discretion  to  commit  the  company  to  billions  of  dollars  in 
debt  obligations  with  virtually  no  meaningful  oversight.  WorldCom 
issued  more  than  $25  billion  in  debt  securities  in  the  4  years  pre¬ 
ceding  its  bankruptcy.  With  respect  to  such  offerings,  Messrs. 
Ebbers  and  Sullivan  comprised  the  entirety  of  the  company’s  price 
committee.  The  Board  passively  ''rubber-stamped”  proposals  from 
Messrs.  Ebbers  or  Sullivan  regarding  additional  borrowing,  most 
often  via  unanimous  consent  resolutions  that  were  adopted  after 
little  or  no  discussion. 

It  seems  clear  that  WorldCom’s  ability  to  borrow  monies  was  fa¬ 
cilitated  by  its  massive  accounting  fraud,  which  allowed  the  com¬ 
pany  to  falsely  present  itself  as  credit-worthy  and  "investment 
grade.”  It  also  seems  clear  that  the  company’s  ability  to  borrow 
vast  sums  allowed  it  to  perpetuate  the  illusion  of  financial  health 
created  by  its  accounting  fraud.  As  late  as  a  few  weeks  before  it 
disclosed  its  massive  accounting  irregularities,  WorldCom  used 
false  financial  statements  to  access  all  of  a  $2.65  billion  line  of 
credit,  the  proceeds  of  which  it  used  to  pay  down  another  credit  fa¬ 
cility.  As  the  company’s  treasurer  candidly  told  us  in  an  interview, 
WorldCom  merely  "robbed  Peter  to  pay  Paul.” 

Third,  our  investigation  raises  significant  concerns  regarding  the 
circumstances  surrounding  the  company’s  loans  of  more  than  $400 
million  to  Mr.  Ebbers.  As  detailed  in  my  reports,  the  Compensation 
and  Stock  Option  Committee  of  the  Board  of  Directors  agreed  to 
provide  enormous  loans  and  a  separate  guaranty  for  Mr.  Ebbers 
without  initially  informing  the  full  Board  or  taking  appropriate 
steps  to  protect  the  company.  Further,  as  the  loans  and  guaranty 
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increased,  the  Committee  failed  to  perform  appropriate  due  dili¬ 
gence  that  would  have  demonstrated  that  the  collateral  offered  by 
Mr.  Ebbers  was  grossly  inadequate  to  support  the  company’s  exten¬ 
sions  of  credit  to  him,  in  light  of  his  substantial  other  loans  and 
obligations.  Our  investigation  reflects  that  the  Board  was  similarly 
at  fault  for  not  raising  any  questions  about  the  loans  and  merely 
adopting  the  actions  of  the  Compensation  Committee. 

I  believe  the  loans  to  Mr.  Ebbers  are  troubling  for  another  addi¬ 
tional  reason.  These  extraordinary  loans  highlighted  the  extent  of 
Mr.  Ebbers’  business  activities  that  were  not  related  to  WorldCom. 
In  my  view,  the  Board  should  have  questioned  whether  these  non- 
WorldCom  business  activities  were  consistent  with  the  need  for  Mr. 
Ebbers  to  devote  his  time  and  attention  to  managing  the  business 
of  such  a  large  and  complex  company  as  WorldCom.  However,  it 
appears  that  the  Board  did  nothing  to  attempt  to  persuade  Mr. 
Ebbers  to  divest  himself  of  his  other  businesses  or  otherwise  limit 
his  non-WorldCom  business  activities.  To  the  contrary,  the  Com¬ 
pensation  Committee  and  the  Board  provided  the  massive  funding 
that  facilitated  Mr.  Ebbers’  personal  business  activities. 

Finally,  the  fact  that  WorldCom’s  accounting  irregularities  went 
undetected  for  so  long  provides  further  testament  to  the  inad¬ 
equacy  of  the  company’s  systems  of  internal  controls.  The  Audit 
Committee  of  the  Board  of  Directors  and  the  Internal  Audit  De¬ 
partment  appear  to  have  acted  in  good  faith.  To  their  considerable 
credit,  they  took  significant  and  responsible  steps  once  accounting 
irregularities  were  discovered  in  the  spring  of  2002.  Nonetheless, 
it  seems  abundantly  clear  that  the  Audit  Committee  over  the  years 
barely  scratched  the  surface  of  any  potential  accounting  or  finan¬ 
cial  reporting  issues.  Moreover,  the  Internal  Audit  Department 
adopted  an  operational  audit  function:  that  is,  it  focused  its  efforts 
on  efficiency  and  cost  savings  concerns,  rather  than  acting  as 
WorldCom’s  “internal  control  police.”  Finally,  it  appears  that  the 
Audit  Committee,  the  Internal  Audit  Department,  and  Arthur  An¬ 
dersen,  the  company’s  former  outside  auditors,  allowed  their  mis¬ 
sions  to  be  limited  and  shaped  by  Mr.  Sullivan  in  ways  that  served 
to  conceal  and  perpetuate  the  company’s  accounting  fraud. 

All  told,  I  believe  that  WorldCom’s  conferral  of  practically  unlim¬ 
ited  discretion  upon  Messrs.  Ebbers  and  Sullivan,  combined  with 
passive  acceptance  of  management’s  proposals  by  the  Board  of  Di¬ 
rectors,  and  a  culture  that  diminished  the  importance  of  internal 
checks,  forward-looking  planning  and  meanin^ul  debate  or  anal¬ 
ysis  formed  the  basis  for  the  company’s  descent  into  bankruptcy.  In 
many  significant  respects,  WorldCom  appears  to  have  represented 
the  polar  opposite  of  model  corporate  governance  practices  during 
the  relevant  period.  Its  culture  was  dominated  by  a  strong  chief  ex¬ 
ecutive  officer  who  was  given  virtually  unfettered  discretion  to  com¬ 
mit  vast  amounts  of  shareholder  resources  and  determine  corporate 
direction  with  only  minimal  scrutiny  or  meaningful  deliberation  or 
analysis  by  senior  management  or  by  the  Board  of  Directors.  The 
Board  of  Directors  appears  to  have  embraced  suggestions  by  Mr. 
Ebbers  without  question  or  dissent,  even  under  circumstances 
where  its  members  now  readily  acknowledge  they  had  significant 
misgivings  regarding  his  recommended  course  of  action. 
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Although  the  absence  of  internal  controls  and  the  lack  of  trans¬ 
parency  between  senior  management  and  the  Board  of  Directors  at 
WorldCom  does  not  directly  translate  to  the  massive  accounting 
fraud  committed  by  the  company,  I  believe  that  these  corporate 
governance  failings  fostered  an  environment  and  culture  that  per¬ 
mitted  the  fraud  to  grow  dramatically.  A  culture  and  internal  proc¬ 
esses  that  discourage  or  implicitly  forbid  scrutiny  and  detailed 
questioning  can  be  a  breeding  ground  for  fraudulent  misdeeds. 
They  also  can  beget  ill-considered  and  wasteful  acquisitions,  im¬ 
properly  managed  and  unchecked  debt  and  poor  credit  manage¬ 
ment,  a  lack  of  due  diligence  regarding  personal  loans  made  by  the 
company  to  its  chief  executive  officer,  and  an  effective  neutering  of 
other  gatekeepers,  such  as  the  lawyers,  the  Internal  Audit  Depart¬ 
ment  and  the  company’s  outside  auditors.  In  tandem  with  the  ac¬ 
counting  irregularities,  these  developments  fostered  the  illusion 
that  WorldCom  was  far  more  healthy  and  far  more  successful  than 
it  actually  was  during  the  relevant  period.  Ultimately,  they  also 
produced  the  largest  bankruptcy  in  the  history  of  this  country. 

With  that,  Mr.  Chairman,  I  will  conclude  my  introductory  re¬ 
marks.  I  thank  you  for  the  opportunity  to  address  the  Committee 
this  afternoon.  With  your  permission  I  will  offer  the  summary  sec¬ 
tions  of  my  first  and  second  interim  reports,  which  outline  more 
fully  my  observations  based  upon  our  investigation,  to  be  entered 
into  the  record  as  a  supplement  to  my  statement.  Thank  you. 

Chairman  Hatch.  Thank  you.  General  Thornburgh.  Let  me  com¬ 
mend  you  for  the  work  you  are  doing  as  the  examiner  in  this  case. 
As  always  you  have  demonstrated  a  commitment  to  finding  out  the 
facts  in  a  careful,  deliberative  and  thorough  manner.  I  have  to  say 
the  reports  are  valuable  to  this  Committee  as  we  examine  this  dif¬ 
ficult  issue. 

Now,  your  reports  carefully  describe  WorldCom’s  massive  fraud 
accounting  irregularities  and  a  complete  lack  of  basic  principles  of 
corporate  governance.  Some  contend  that  the  ''bad  apples”  respon¬ 
sible  for  these  problems  have  left  or  have  been  forced  to  leave  the 
company.  Would  you  briefly  describe  your  findings  to  date  con¬ 
cerning — ^you  have  given  us  the  extent  of  the  fraud  and  other  prob¬ 
lems  with  WorldCom,  but  I  would  like  to  know  whether  personnel 
who  are  responsible  for  these  activities,  are  still  with  the  company, 
in  your  opinion. 

Mr.  Thornburgh.  In  the  course  of  my  duties  as  examiner  and 
carrying  out  the  Court’s  instruction  to  us  in  carrying  that  job  for¬ 
ward,  we  have  identified  in  our  investigation  individuals  who  were 
guilty  of  fraudulent,  dishonest,  incompetent  activities  and  of  mis¬ 
conduct,  mismanagement  and  irregularity  in  the  management  of 
the  affairs  of  WorldCom.  That  was  what  we  were  charged  to  do  by 
the  Court.  Those  persons  identified  in  the  two  reports  that  I  have 
rendered  up  to  now  in  many  cases  have  been  the  subjects  of  crimi¬ 
nal  proceedings  or  proceedings  by  the  Securities  and  Exchange 
Commission,  and  a  number  of  these  persons  have,  to  my  under¬ 
standing,  been  discharged  or  terminated  by  the  company. 

Our  investigation  proceeds,  as  I  indicated.  We  are  constrained  in 
identifying  any  other  potential  subjects  of  this  kind  of  activity  we 
were  directed  to  investigate  by  two  limitations  which  I  am  sure  you 
will  understand.  One  is  our  deference  to  law  enforcement  author!- 
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ties  who  have  requested  in  some  cases  that  we  not  even  interview 
individuals  who  are  persons  of  interest  to  them  in  their  investiga¬ 
tion.  Secondly,  with  respect  to  matters  that  are  under  way  and  will 
be  spelled  out  in  our  final  report,  it  would  be  premature  to  discuss 
or  identify  any  of  those  persons. 

All  that  being  said,  I  think  that  the  task  of  cleaning  out  the  com¬ 
pany  is  a  business  responsibility,  one  for  the  current  management 
of  WorldCom.  Our  job  is  to  report  the  facts  and  to  identify  those 
practices  and  persons  that  come  within  the  scope  of  the  order  en¬ 
tered  by  Judge  Gonzalez  in  my  appointment. 

Chairman  Hatch.  I  think  that  you  have  done  some  relative  work 
in  examining  WorldCom's  accounting  and  internal  controls.  What 
is  your  assessment  of  MCFs  prior  and  current  accounting  and  in¬ 
ternal  controls? 

Mr.  Thornburgh.  The  examination  that  we  undertook  that  re¬ 
sulted  in  our  first  report  dwelt  on  a  number  of  accounting  issues. 
At  that  time  we  were  requested  by  law  enforcement  authorities  to 
forego  any  mention  in  our  first  interim  report  of  any  findings  or 
conclusions  in  that  respect.  Since  that  time  the  Securities  and  Ex¬ 
change  Commission,  the  United  States  Attorney’s  Office  in  the 
Southern  District  of  New  York  and  the  Special  Committee  ap¬ 
pointed  by  the  Board  of  Directors  and  its  counsel  and  accountants 
have  more  or  less  carried  the  ball  on  the  completion  of  those  exami¬ 
nations,  and  mindful  of  Judge  Gonzalez’s  admonition  about  dupli¬ 
cation  of  effort,  we  have  been  content  to  monitor  those  ongoing  ef¬ 
forts  rather  than  run  out  to  completion  the  initial  work  that  we  un¬ 
dertook  last  fall. 

I  think  those  accounting  deficiencies  have  been  pretty  well  chron¬ 
icled  to  date  with  regard  to  the  internal  controls.  The  deficiencies 
that  existed  during  the  period  in  question  on  the  part  of  the  exter¬ 
nal  auditors,  Arthur  Andersen,  the  Internal  Audit  Department  and 
the  Audit  Committee  of  the  Board  of  Directors  have  been  set  forth 
in  great  detail  in  the  two  reports  that  we  have  filed,  and  I  think 
they  provide  a  road  map  of  precisely  what  went  wrong  in  that  re¬ 
gard. 

Chairman  Hatch.  Let  me  just  say,  in  your  second  interim  report 
you  observed  that  there  is  a  great  deal  more  to  this  story,  and  that 
you  believe,  ''that  the  extent  of  the  breakdowns  that  WorldCom  will 
eventually  be  determined  to  extend  even  beyond  the  examiner’s 
findings.” 

Without  compromising  your  ongoing  investigation,  when  do  you 
anticipate  that  you  will  have  a  more  complete  picture  of  the  prob¬ 
lems  at  MCIAVorldCom? 

Mr.  Thornburgh.  We  hope  and  expect  to  wind  up  our  efforts  by 
the  end  of  September  of  this  year.  Let  me  develop  a  little  bit  more 
beyond  the  record  and  the  order  entered  by  Judge  Gonzalez  what 
our  charge  was  from  the  Judge.  First  of  all,  and  obviously,  was  to 
compile  a  history,  if  you  will,  of  precisely  what  occurred  within  the 
company  that  brought  it  to  its  collapse,  and  that  is  really  the  prime 
narrative  of  the  reports  that  we  will  file  and  will  be  completed  we 
hope  by  the  end  of  September.  The  second  was  to  identify  practices 
and  persons  responsible  for  the  wrongdoing  that  we  found,  so  as  to 
ensure  the  bankruptcy  judge  that  any  plan  of  reorganization  did 
not  carry  forward  either  those  persons  or  those  practices  in  any  re- 
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organized  company.  The  third  is  to  identify  potential  causes  of  ac¬ 
tion  against  third  parties  or  against  insiders  that  will  enhance  the 
bankrupt  estate  and  recover  any  ill-gotten  gains. 

In  each  of  those  cases  our  task,  I  am  sorry  to  say,  is  not  complete 
to  the  extent  that  we  can  give  you  a  full  and  complete  picture 
today,  but  I  anticipate  with  the  filing  of  our  final  report  and  the 
examination  of  the  three  reports  in  toto  will  give  as  good  a  record 
as  can  be  compiled  in  each  of  those  three  areas  and  provide  a  basis 
for  appropriate  action  by  Judge  Gonzalez  as  he  requested. 

Chairman  Hatch.  I  understand  that  your  investigation  is  still 
continuing,  but  do  you  believe  that  your  final  report  will  be  com¬ 
pleted  before  the  bankruptcy  court  confirms  its  reorganization 
plan? 

Mr.  Thornburgh.  That  of  course  we  do  not  really  have  any  con¬ 
trol  over  because  that  is  under  Judge  Gonzalez’s  jurisdiction.  I 
hope  that  we  will  be  able  to  proceed  with  dispatch,  although  I  must 
say  that  recent  scheduling  problems  for  interviews  and  recent  re¬ 
quests  for  documents  have  been  a  bit  frustrating,  and  we  are  in 
constant  communication  with  the  company  in  order  to  try  to  speed 
that  up  so  that  we  can  meet  whatever  deadlines  Judge  Gonzalez 
feels  are  appropriate.  As  I  said,  we  have  had  a  lot  of  cooperation 
from  all  the  parties  involved  here,  but  in  order  to  finish  our  task 
within  the  parameters  that  permit  the  proceedings  to  go  forward 
and  ultimately  determinate,  we  need  to  have  that  cooperation 
stepped  up  a  couple  levels. 

Chairman  Hatch.  I  want  to  thank  you  for  being  here.  I  appre¬ 
ciate  your  testimony  and  always  appreciate  having  you  appear  be¬ 
fore  the  Committee. 

Mr.  Thornburgh.  Thank  you.  Senator. 

Chairman  Hatch.  Thanks  my  friend. 

[The  prepared  statement  of  Mr.  Thornburgh  appears  as  a  sub¬ 
mission  for  the  record.] 

Chairman  Hatch.  Let  me  to  go  to  the  second  panel.  William 
Barr  will  be  our  next  witness.  He  is  the  former  Attorney  General 
of  the  United  States.  He  headed  the  Justice  Department  during  the 
first  Bush  administration  and  brings  a  unique  perspective  on  the 
telecom  industry,  given  his  previous  position  as  General  Counsel 
for  GTE  and  his  current  position  as  the  Executive  Vice  President 
and  General  Counsel  for  Verizon  Communications.  So  we  are 
happy  to  have  you  here.  Attorney  General  Barr,  and  look  forward 
to  hearing  your  testimony  here  today. 

Nicholas  Katzenbach,  I  would  like  to  welcome  you  to  the  Com¬ 
mittee,  yet  another  former  Attorney  General,  Hon.  Nicholas  Katz¬ 
enbach,  held  the  top  position  at  the  Justice  Department  during  the 
Johnson  administration,  and  later  served  as  Under  Secretary  of 
State  from  1966  to  1969.  Attorney  General  Katzenbach  appears 
today  in  his  capacity  as  a  Board  member  of  MCI. 

Marcia  Goldstein,  we  are  honored  to  have  you  here  as  well.  She 
a  partner  with  the  New  York  law  firm  of  Weil,  Gotshal  and 
Manges.  Ms.  Goldstein  is  the  lead  attorney  in  charge  of 
WorldCom’s  Chapter  11  reorganization. 

Morton  Bahr  is  the  President  of  the  Communication  Workers  of 
America.  We  are  delighted  to  have  you  here  and  welcome  you. 
CWA  is  America’s  largest  communications  and  media  union,  rep- 


10 


resents  over  700,000  telecom  workers  in  the  private  and  public  sec¬ 
tors.  We  are  just  honored  to  have  you  with  us,  and  we  look  forward 
to  hearing  what  you  have  to  say. 

Douglas  Baird.  Mr.  Baird  is  the  Vice  Chair  of  the  National  Bank¬ 
ruptcy  Conference.  NBC  is  a  well-established  nonprofit  organiza¬ 
tion  that  has  routinely  advised  us  up  here  in  Congress  on  the  oper¬ 
ation  of  the  bankruptcy  laws.  So  we  are  grateful  to  have  you  here 
to  enlighten  us. 

Then  Mark  Neporent  is  the  Chief  Operating  Officer  for  Cerberus 
capital  Management.  He  appears  today  on  behalf  of  the  largest 
creditor  for  MCI,  and  as  Co-Chair  of  the  MCIAVorldCom  Official 
Creditors  Committee. 

We  are  happy  to  have  all  of  you  here,  and  we  will  turn  to  you 
first.  General  Barr. 

STATEMENT  OF  WILLIAM  P.  BARR,  GENERAL  COUNSEL  OF 
VERIZON  COMMUNICATIONS,  WASHINGTON,  D.C. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

MCI  committed  largest  fraud  in  American  history,  inflicting  the 
greatest  harm  on  the  greatest  number  of  American  citizens  ever. 
I  believe  that  the  Federal  Government’s  enforcement  response  to 
this  has  been  the  most  shameful  episode  I  have  witnesses  in  25 
years  in  Washington,  D.C. 

The  problem  in  my  view  is  not  with  the  bankruptcy  laws.  I  be¬ 
lieve  the  problem  is  the  abdication  of  enforcement  authorities. 
Have  the  enforcement  authorities  taken  any  action  to  strip  away 
the  fruits  of  the  crime?  No.  In  fact,  they  have  left  this  company 
with  virtually  all  of  the  fruits  of  the  crime  intact  to  deploy  against 
law-abiding  companies  in  the  marketplace.  Have  they  taken  any 
action  which  would  have  been  a  matter  of  course  to  suspend  the 
company  from  doing  further  business  with  the  Government?  No.  In 
fact,  they  have  radically  expanded  MCFs  business  with  the  Govern¬ 
ment  in  the  months  since  the  fraud  came  to  light.  Have  they  ob¬ 
tained  meaningful  restitution  for  the  victims  of  this  crime?  No.  In 
fact,  restitution  has  been  limited  to  three-tenths  of  1  percent  of  the 
loss. 

I  believe  that  the  problem  here  involves  the  intersection  of  two 
different  and  distinct  bodies  of  law  that  have  very  different  objec¬ 
tives  in  which  the  Government  plays  very  different  roles.  The  first 
of  these  is  the  bankruptcy  law.  Bankruptcy  law  provides  the  gen¬ 
eral  rules  for  handling  the  estate  of  an  insolvent  company.  Here, 
under  bankruptcy,  creditors  are  given  priority,  and  obviously  there 
is  a  lot  of  interest  in  conserving  the  assets  of  the  entity.  But  when 
a  company  engages  in  criminal  activity,  criminal  fraud,  deriving 
substantial  ill-gotten  gains  and  business  advantages  at  the  expense 
of  a  variety  of  victims  including  shareholders  and  other  companies, 
than  a  wholly  different  set  of  rules  and  laws  and  principles  come 
into  play,  and  that  is  the  criminal  enforcement  process. 

When  a  crime  is  committed  the  Government’s  interest  is  not  in 
preserving  the  assets  of  the  company  that  committed  the  crime  and 
derived  those  assets  through  fraud.  It  is  in  securing  the 
disgorgement  of  the  ill-gotten  gains  through  enforcement  processes, 
and  also  it  is  not  just  directed  at  the  interest  of  the  creditors,  it 
is  directed  at  the  interest  of  vindicating  the  interest  of  all  of  the 
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victims  of  the  fraud.  Title  18  makes  this  explicit  in  the  criminal 
code  where  it  says  that  these  enforcement  responsibilities  of  the 
Government  take  priority  in  bankruptcy.  In  other  words  if  I  was 
a  massive  con  artist  and  went  out  and — and  probate  law  provides 
a  good  analogy  here  because  probate  are  the  general  rules  that 
apply  to  the  disposition  of  an  estate  when  someone  died — but  if  I 
was  a  massive  con  artist  and  part  of  my  estate  involved  ill-gotten 
gains,  money  I  had  obtained  through  fraud,  the  Government  does 
not  waltz  in  and  say,  now  the  probate  process  takes  over,  now  we 
are  interested  in  conserving  your  assets  and  passing  them  on.  No, 
the  enforcement  authorities  sort  out  what  goes  into  the  estate  and 
what  does  not,  and  the  same  is  true  with  bankruptcy.  If  I  was  a 
con  artist  and  did  not  die,  but  just  declared  bankruptcy,  then  it  is 
no  answer  to  say,  well,  gee,  the  bankruptcy  process  is  now  invoked. 
The  person  is  in  bankruptcy.  Let  the  bankruptcy  rules  handle  this. 
No.  The  Government's  responsibility  is  the  same.  In  other  words, 
bankruptcy  relates  to  the  disposition  of  assets  that  are  in  the  es¬ 
tate,  but  where  a  crime  is  involved,  it  is  the  responsibility  of  the 
enforcement  authorities  to  determine  what  assets  are  fair  to  allow 
to  go  into  the  estate,  and  that  is  the  threshold  issue. 

But  what  is  happening  here  is  that  the  Government  has  abdi¬ 
cated  its  responsibility  and  it  is  stumbling  all  over  itself  to  meet 
MCFs  timeline  and  private  preferences  as  to  how  it  wants  to 
emerge  from  bankruptcy.  It  is  interesting,  we  have  a  lot  of  bank¬ 
ruptcy  aficionados  here  today,  and  it  is  always  interesting  to  hear 
about  bankruptcy,  but  it  sort  of  misses  the  point  which  is  the  en¬ 
forcement  responsibilities  of  the  Government.  Bankruptcy  does  not 
provide  the  remedial  scheme  for  crime.  The  enforcement  authori¬ 
ties  and  the  criminal  laws  provide  the  remedial  scheme  for  crime. 
For  people  to  come  in  today  and  say,  well,  the  Government  should 
only  punish  individuals.  That  is  one  proposition,  the  Government 
should  punish  individuals  not  the  company;  and  the  other  propo¬ 
sition  is:  hey,  under  bankruptcy  law  creditors  get  everything. 
Therefore,  you  should  not  take  any  of  the  assets  away  from  the 
company,  you  should  leave  it  all  for  the  creditors.  That  is  clearly 
fallacious  and  I  cannot  imagine  that  any  member  of  this  Com¬ 
mittee  would  embrace  either  of  those  principles.  Enforcement  is  not 
just  about  punishment,  as  every  of  this  Committee  knows.  Enforce¬ 
ment  is  about,  in  part,  remediation,  disgorgement  of  ill-gotten 
gains  and  restitution,  dealing  with  the  victims  of  crime.  It  is  not 
a  question  of  punishment.  It  is  a  question  of  the  intervention  of  en¬ 
forcement  authorities  to  make  sure  that  crime  does  not  pay  and  ill- 
gotten  gains  are  surrendered. 

MCI  is  suggesting  that  we  are  here  trying  to  force  the  liquidation 
of  MCI,  but  in  fact  we  are  not.  We  do  not  care  what  result  is  ulti¬ 
mately  reached  in  bankruptcy  so  long  as  the  Government  does  a 
fair  job  with  its  enforcement  responsibilities,  and  MCI  is  not  able 
to  use  its  ill-gotten  gains  to  secure  dishonest  advantage  in  the  mar¬ 
ketplace,  and  it  is  very  clear  that  the  Government  could  do  far 
more  without  denying  MCI  the  opportunity  to  reorganize.  Indeed, 
some  of  the  major  issues  such  as  continuation  of  Government  con¬ 
tracts  and  the  use  of  net  operating  losses,  that  is,  their  claim  that 
they  should  be  able  to  operate  tax  free  for  the  foreseeable  future. 
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these  are  matters  which  they  themselves  say  are  not  integral  to 
their  reorganization  plan. 

So,  further,  the  amount  of  penalty  that  has  been  exacted  by  the 
SEC,  as  I  said,  is  three-tenths  of  1  percent  of  the  losses,  and  is  a 
tiny  fraction  of  the  amount  of  ill-gotten  gains,  and  it  leaves  the 
company  in  a  position  where  its  debt-to-sales  ratio  is  the  lowest  in 
the  sector,  22  percent,  compared  to  the  average  in  the  sector  of  85 
percent.  So  it  is  being  put  in  an  extremely  advantageous  position 
in  the  sector.  None  of  the  companies  here  today  who  are  concerned 
with  this — and  I  know  I  am  speaking  here  not  just  for  Verizon  but 
for  AT&T  and  SBC  and  Bell  South.  None  of  these  companies  are 
concerned  about  competing  with  anyone  on  an  honest  playing  field. 
But  what  we  object  to  and  what  should  offend  the  sense  of  justice 
of  this  Committee,  is  that  MCI,  far  from  being  punished  and  far 
from  being  held  to  account,  required  to  remedy  the  consequences 
of  its  wrongdoing,  it  is  being  massive  advantages  over  competitors 
and  law-abiding  citizens.  That  is  not  good  for  the  employees  in  this 
sector.  It  is  not  good  for  the  consumers  in  this  sector.  It  is  not  good 
for  the  economy. 

Thank  you. 

[The  prepared  statement  of  Mr.  Barr  appears  as  a  submission  for 
the  record.] 

Chairman  Hatch.  Thank  you.  General  Barr. 

General  Katzenbach,  we  will  turn  to  you. 

STATEMENT  OF  NICHOLAS  DEB.  KATZENBACH,  BOARD 
MEMBER,  MCI  TELECOMMUNICATIONS,  ASHBURN,  VIRGINIA 

Mr.  Katzenbach.  Mr.  Chairman,  my  name  is  Nicholas  Katzen¬ 
bach.  I  serve  as  an  independent  member  of  the  Board  of  Directors 
of  MCI.  I  served  as  Attorney  General  from  1964  to  1966,  and  since 
leaving  public  service  I  have  practiced  law,  including  serving  for  17 
years  as  General  Counsel  of  IBM. 

I  joined  the  Board  of  MCI  in  July  2002,  and  I  served  as  a  mem¬ 
ber  of  the  Special  Investigative  Committee  of  the  Board.  Prior  to 
that  time  I  had  no  connection  with  WorldCom  or  any  of  its  affili¬ 
ates.  I  knew  none  of  the  directors,  all  of  whom  have  since  resigned. 
I  knew  none  of  its  senior  management,  all  of  whom  have  since  ei¬ 
ther  been  dismissed  or  resigned.  I  was  not  around  the  company  in 
any  way  when  its  then  senior  management  perpetrated  the  largest 
financial  fraud  in  American  business  history. 

In  my  written  statement,  which  has  been  submitted  to  the  Com¬ 
mittee,  Mr.  Chairman,  I  describe  at  some  length  the  measures  that 
the  new  management  under  Michael  Capellas  has  taken  to  over¬ 
come  the  legacy  of  gross  misconduct.  I  have  not  seen  the  slightest 
doubt  that  we  are  succeeding  in  that  effort,  and  it  is  gratifying  to 
know  that  Judge  Rakoff,  who  presides  over  the  SEC  suit  against 
the  company,  agrees.  In  his  recent  decision  fining  the  company  he 
said,  “The  Court  is  aware  of  no  large  company  accused  of  fraud 
that  has  so  rapidly  and  so  completely  divorced  itself  from  the  mis¬ 
deeds  of  the  immediate  past  and  undertaken  such  extraordinary 
steps  to  prevent  such  misdeeds  in  the  future.”  That  is  the  end  of 
the  quote.  I  do  not  think  even  our  competitors  question  those  ef¬ 
forts.  I  certainly  hope  not. 
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What  they  do  seek  is  to  inflict  more  pain  on  MCI,  and  if  possible, 
I  believe,  to  destroy  the  company.  I  think  their  real  purpose  is  to 
reduce  competition,  but  their  ostensible  reason  to  punish  the  cor¬ 
poration  for  past  misdeeds.  There  is  of  course  no  way  to  punish  an 
abstract  legal  concept.  So  the  question  is  who?  Which  real  people 
do  they  believe  should  be  punished?  Is  it  the  55,000  remaining  em¬ 
ployees  of  MCI  who  already  have  seen  their  jobs  put  at  risk  and 
their  retirement  savings  driven  toward  oblivion?  Or  is  it  the  stock¬ 
holders  whose  investment  has  been  totally  destroyed?  Or  the  credi¬ 
tors  who  financed  this  huge  expansion  only  to  see  fraud  destroy 
most  of  their  investment?  All  these  people  are  victims  of  the  fraud, 
not  perpetrators.  The  perpetrators  are  long  gone,  and  they  are  de¬ 
fendants  in  the  courts  where  they  should  be.  Or  is  it  the  new  man¬ 
agement  and  the  new  board  who  are  trying  successfully  both  to 
make  the  company  a  model  for  ethical  behavior  and  a  successful 
competitor?  Or  is  it  our  customers  who  are  free  today  and  should 
be  free  tomorrow  to  choose  the  most  reliable  service  at  the  best 
price?  Or  is  it,  as  I  believe,  simply  a  ploy  to  reduce  competition  and 
raise  prices  in  troubled  times  at  the  expense  of  those  who  have  al¬ 
ready  suffered  far  more  than  competitors  have  suffered? 

I  am  not  a  bankruptcy  expert  by  a  long  shot,  but  it  seems  to  me 
that  our  competitors  seek  to  amend  those  laws  narrowly  for  no  rea¬ 
son  other  than  to  enhance  their  competitive  advantage.  If  they  be¬ 
lieve  that  those  laws  should  be  changed  whenever  the  management 
of  a  company  is  guilt  of  fraud,  they  should  at  least  be  forthright 
and  say  so.  Such  changes  would  potentially  affect  companies  in 
many  diverse  industries  who  are  not  here  today  to  defend  laws 
duly  enacted  by  Congress.  Such  changes  raise  important  policy 
questions  which  kicking  around  MCFs  past  management  does  not 
suffice  to  answer. 

Mr.  Chairman,  I  heard  the  eloquent  statement  of  Mr.  Barr,  and 
all  I  can  say  is  that  what  he  describes  as  those  ill-gotten  gains  are 
the  loans  that  were  made  to  MCIAVorldCom,  which  were  made  in 
part  as  a  result  of  fraud.  I  do  not  see  any  pot  of  gold  anywhere  that 
is  not  before  the  bankruptcy  court,  and  I  think  Mr.  Barr  would 
agree  that  all  the  assets  are  before  the  bankruptcy  court.  They  are 
to  be  distributed  there  in  accordance  with  law,  in  an  effort  to  pun¬ 
ish  those  to  reward  as  far  as  it  can,  those  who  have  suffered  the 
losses  from  this  fraud.  Mr.  Barr  refers  to  the  interest  of  justice,  and 
quite  frankly,  Mr.  Chairman,  I  cannot  see  how  punishing  innocent 
people  who  are  not  involved  in  the  fraud  serves  the  interest  of  jus¬ 
tice  in  any  way  whatsoever. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Katzenbach  appears  as  a  submis¬ 
sion  for  the  record.] 

Chairman  Hatch.  You  are  welcome.  Thank  you  so  much. 

Ms.  Goldstein? 

STATEMENT  OF  MARCIA  L.  GOLDSTEIN,  PARTNER,  WEIL, 
GOTSHAL  AND  MANGES,  LLP,  NEW  YORK,  NEW  YORK 

Ms.  Goldstein.  Thank  you,  Mr.  Chairman. 

I  am  MCFs  bankruptcy  counsel,  and  I  co-chair  the  Business,  Fi¬ 
nance  and  Restructuring  Department  at  Weil,  Gotshal  and  Manges, 
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which  is  the  largest  bankruptcy  and  reorganization  practice  in  the 
country. 

This  is  a  hearing  on  public  policy  matters  arising  from  the 
WorldCom  Chapter  11  case.  The  company’s  competitors  have  called 
for  MCFs  liquidation  or  have  demanded  other  punitive  actions 
against  the  company.  Verizon  particularly  has  done  so  in  written 
communications  to  Chairman  Donaldson  of  the  SEC,  and  in  sub¬ 
missions  to  the  District  Court  presiding  over  the  SEC  enforcement 
action  and  presiding  over  the  recent  approval  of  our  settlement 
with  the  SEC. 

My  view  is  that  these  demands  represent  the  narrow,  competi¬ 
tive  self-interest  of  MCFs  long-time  competitors  and  completely  ig¬ 
nore  the  structure  and  goals  of  our  bankruptcy  laws.  Let  me  state 
emphatically  that  as  a  matter  of  law  the  liquidation  or  forced  sale 
of  MCI  is  not  an  option  here.  MCI  will  emerge  from  bankruptcy 
consistent  with  its  reorganization  plan  and  the  requirements  of 
Chapter  11.  The  only  parties  who  would  benefit  from  a  liquidation 
or  forced  sale  would  be  MCFs  competitors,  not  creditors,  not  share¬ 
holders,  not  employees,  not  consumers. 

The  Federal  bankruptcy  laws  balance  two  goals:  equal  treatment 
for  creditors  of  equal  rank  and  the  restructuring  of  a  business  to 
preserve  jobs  and  to  maximize  return  to  creditors.  At  the  heart  of 
these  goals  stands  the  basic  premise  of  bankruptcy  policy,  that 
when  the  going  concerned  value  of  an  enterprise  exceeds  liquida¬ 
tion  value,  reorganization  of  the  debtor  will  maximize  return  to 
creditors  and  lead  to  preservation  of  the  enterprise. 

Following  the  announcement  of  the  accounting  fraud  last  June, 
WorldCom  turned  to  Chapter  11  in  order  to  preserve  value  for  its 
creditors.  Just  as  the  bankruptcy  laws  intended.  Chapter  11  en¬ 
abled  WorldCom  to  obtain  otherwise  unavailable  financing  and  the 
much-needed  breathing  room  to  develop  and  implement  a  business 
plan,  provide  uninterrupted  service  to  its  customers,  and  propose 
a  plan  of  reorganization  that  is  supported  by  90  percent  of  its  cred¬ 
itor  constituencies. 

Under  Verizon’s  theory  MCI  should  be  liquidated,  subjected  to  a 
forced  sale,  or  otherwise  punished,  rather  than  reorganized  to  pre¬ 
vent  it  from  benefiting  from  its  pre-petition  fraud.  The  theory,  how¬ 
ever,  not  only  completely  ignores  the  fundamental  principles  of 
Chapter  11  but  also  the  realities  of  who  the  stakeholders  are  in 
this  Chapter  11  case.  The  legislative  history  of  Chapter  11  is  clear 
that  the  creditors,  the  new  owners  of  the  company,  should  not  pay 
for  the  fraud.  Indeed,  in  this  case,  if  any  parties  were  the  victims 
of  the  fraud  who  should  receive  the  restitution  that  Mr.  Barr 
talked  about,  it  is  the  creditors  who  made  loans  based  upon  mis¬ 
leading  financial  information.  Contrary  to  the  premise  of  the 
Verizon  theory,  a  Chapter  7  sale  or  a  forced  sale  would  not  yield 
a  fair  result  to  either  the  company’s  employees  or  its  creditors. 
Creditors  would  recover  significantly  less  than  under  MCFs  reorga¬ 
nization  plan.  In  the  scenario  of  a  Chapter  7,  and  this  is  what  was 
suggested  to  Chairman  Donaldson  in  the  letter  from  verizon  back 
in  March,  financing  would  be  cut  off,  trade  credit  would  dissipate, 
new  business  would  be  highly  unlikely,  customers  would  be  un¬ 
nerved  and  the  value  and  stability  that  has  been  achieved  in  the 
Chapter  11  state  could  precipitously  decline.  Most  significantly. 
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creditors  would  have  no  vote  as  they  would  in  Chapter  11,  and  as 
a  natural  result  of  consolidation,  many  MCI  jobs  would  be  elimi¬ 
nated.  The  notion  that  MCI  would  remain  a  going  concern  and  em¬ 
ployees  would  not  suffer  is  just  disingenuous. 

Let  us  be  clear:  Verizon’s  proposed  punishment,  which  as  we 
have  read  would  be  a  break  up  or  forced  sale  of  MCI,  is  only  for 
its  own  benefit  so  that  it  can  bid  for  MCFs  business  at  a  distressed 
value,  and  eliminate  it  as  a  competitor.  This  scenario  demonstrates 
clearly  why  bankruptcy  laws  are  not  driven  by  the  interests  of  com¬ 
petitors,  but  rather,  by  their  nature,  preserve  competition.  In  addi¬ 
tion,  injured  stockholders  of  MCI,  many  of  whom  are  employees  or 
were  employees  will  receive  compensation,  including  stock  from  re¬ 
organizes  MCI  through  the  settlement  made  with  the  SEC.  How¬ 
ever,  the  distributions  contemplated  by  the  SEC  settlement  would 
only  be  available  upon  completion  of  a  successful  emergency  from 
Chapter  11.  If  Verizon  gets  its  way,  the  shareholders  would  suffer 
as  well. 

Verizon  and  others  have  expressed  the  concern  that  MCI  will 
emerge  from  Chapter  11  with  a  reduced  debt  load  and  therefore  a 
competitive  advantage.  Such  concerns  are  misplaced.  Chapter  11 
assists  all  debtors  in  restructuring  a  balance  sheet  when  they  can¬ 
not  meet  the  debt  load  that  they  have.  Over  leverage  was  one  of 
the  problems  that  resulted  from  WorldCom’s  fraud,  and  lack  of  cor¬ 
porate  governance  as  described  by  Mr.  Thornburgh. 

The  proposed  debt  level  for  reorganized  MCI,  which  is  approxi¬ 
mately  $5.5  billion,  represents  about  41  percent  of  the  post-bank¬ 
ruptcy  value  of  the  company.  In  contrast,  Verizon’s  debt  represents 
only  30  percent  of  the  value  of  its  company.  We  do  not  believe  that 
that  is  necessarily  a  relevant  measure,  nor  the  measure  of  debt 
service  to  sales  is  a  relevant  measure  for  determining  the  ability 
to  compete  in  a  market.  But  if  there  is  any  competitive  advantage 
based  upon  leverage,  it  clearly  falls  to  Verizon.  Further,  in  my  ex¬ 
perience,  companies  seek  bankruptcy  protection  only  as  a  very  last 
resort,  given  the  burdens,  constraints  and  other  negative  repercus¬ 
sions  of  Chapter  11. 

Mr.  Chairman,  I  apologize,  but  I  would  just  like  to  conclude  with 
a  final  remark.  The  creditors  of  the  company  will  be  the  new  own¬ 
ers  of  a  reorganized  MCI.  If  Chapter  11  could  not  achieve  this  re¬ 
sults,  such  creditors  would  be  penalized  twice,  once  by  the  losses 
resulting  from  WorldCom’s  pre-bankruptcy  fraud  and  again  by 
being  denied  recovery  under  the  normal  operation  of  the  Bank¬ 
ruptcy  Code.  It  is  the  protections  and  benefits  of  Chapter  11  that 
have  enabled  MCI  to  take  the  steps  to  emerge  as  a  rehabilitated 
enterprise  that  has  regained  the  confidence  of  its  creditors,  cus¬ 
tomers  and  employees.  The  context  in  which  MCI  cleaned  house, 
settled  with  the  SEC,  developed  a  business  plan,  and  negotiated  a 
plan  of  reorganization  with  its  major  creditor  constituents  is  the 
product  of  a  balance  Federal  bankruptcy  law.  It  should  be  com¬ 
mended.  It  should  not  be  punished  or  otherwise  denied. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Goldstein  appears  as  a  submis¬ 
sion  for  the  record.] 

Chairman  Hatch.  Thank  you. 

Mr.  Bahr,  we  will  turn  to  you. 
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STATEMENT  OF  MORTON  BAHR,  PRESIDENT,  COMMUNICA¬ 
TIONS  WORKERS  OF  AMERICA,  WASHINGTON,  D.C. 

Mr.  Bahr.  Thank  you,  Mr.  Chairman,  Senator  Durbin. 

WorldCom's  bankruptcy  was  not  the  result  of  honest  business 
mistakes  or  unforeseen  economic  conditions.  Rather,  it  was  the 
produce  of  persistent,  pervasive  and  massive  corporate  fraud. 
WorldCom's  Chapter  11  filing  cost  investors  $200  billion,  three 
times  the  size  of  Enron.  WorldCom’s  lies  and  false  financial  reports 
destabilized  the  entire  telecommunications  industry. 

I  want  to  talk  about  the  real  people  that  General  Katzenbach  re¬ 
ferred  to.  Tens  of  thousands  of  employees,  not  only  at  WorldCom 
but  throughout  the  telecom  sector  lost  their  jobs  and  retirement 
savings,  yet  WorldCom  is  positioned  to  emerge  from  bankruptcy 
with  perhaps  the  strongest  balance  sheet  in  the  industry.  This 
would  cause  further  destabilization  and  job  loss  in  the  struggling 
telecom  sector. 

The  victims  of  WorldCom’s  crimes  are  legion.  Among  the  largest 
group  are  employee  pension  funds.  Public  pensions  and  Taft-Hart- 
ley  funds  lost  at  least  $70  billion.  Public  funds  in  almost  every 
State  suffered  staggering  losses,  $1.2  billion  in  California,  $393 
million  in  New  York,  $277  million  in  Texas,  $23  million  in  Utah, 
to  cite  just  four  examples.  I  have  attached  a  list  of  public  pension 
funds  losses  by  State. 

State  and  local  governments  have  been  forced  to  make  up  for 
these  losses  by  cutting  vital  public  services.  According  to  New  York 
State  Comptroller  Alan  Hevesi,  and  I  quote,  ''Police  officers,  fire¬ 
fighters,  teachers  and  other  public  servants  have  lost  their  jobs  and 
public  services  have  been  diminished  throughout  New  York  State 
because  of  these  financial  losses.’’ 

Mr.  Chairman,  the  damage  does  not  stop  there.  More  than 
22,000  WorldCom  employees  lost  their  jobs,  and  thousands  more 
saw  their  410(k)  retirement  savings  decimated.  Initially,  these  laid- 
off  workers  were  left  with  nothing,  even  as  the  new  WorldCom 
Board  agreed  to  pay  its  new  CEO  $20  million  over  3  years.  The 
AFL-CIO  came  to  their  aid,  and  won  minimal  severance  benefits 
of  $5,000  each. 

WorldCom  employees  were  not  the  only  telecom  workers  who  saw 
their  livelihoods  and  careers  collapse.  How  can  an  honest  company 
compete  with  WorldCom’s  $11  billion  in  counterfeit  earning?  Imag¬ 
ine  that  you  are  AT&T  or  Sprint,  bidding  against  WorldCom. 
AT&T  and  Sprint  have  to  price  the  bid  to  cover  costs,  plus  a  rea¬ 
sonable  profit,  but  WorldCom  could  low-ball  the  bid,  get  the  con¬ 
tract  and  then  cover  the  losses  by  cooking  the  books.  When 
WorldCom’s  fraudulent  accounting  was  revealed,  AT&T’s  Vice 
Chairman  said,  and  I  quote,  "We  were  constantly  dissecting  all  of 
the  public  information  about  WorldCom  and  we  would  scratch  our 
heads  and  try  to  figure  out  how  they  were  doing  it.” 

Trying  to  match  WorldCom’s  cost  structure,  AT&T  turned  to  cost 
cutting.  AT&T  told  us  it  had  to  downsize  half  of  the  employees  who 
took  care  of  the  network,  maintained  the  network,  to  make  it  line 
up  with  WorldCom.  During  the  period  of  WorldCom’s  corrupt  prac¬ 
tices,  AT&T  eliminated  18,000  jobs  represented  by  our  union. 
These  job  cuts  devastated  individual  workers  and  their  families. 
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Let  me  read  from  just  one  letter  written  by  Laura  Unger,  the 
CWA  Local  president  in  New  York  City.  ''AT&T  told  us  it  had  to 
downsize  half  of  the  employees  that  took  care  of  AT&T’s  network 
to  make  it  line  up  with  WorldCom’s  financials.  Cost  cutting  was  ac¬ 
complished  in  several  ways:  layoffs,  office  consolidations  and  so- 
called  voluntary  terminations.  My  local  had  over  800  members  in 
1999.  By  the  spring  of  2002  it  was  under  400.  An  office  was  moved 
from  New  York  City  and  consolidated  with  another  in  White  Plains 
to  cut  costs.  In  order  to  keep  their  jobs  many  members  added  over 
2  hours  to  their  daily  commute.  One  member  was  leaving  at  5:00 
a.m.  every  morning  to  get  to  work.  This  winter  he  died  suddenly 
of  a  heart  attack  at  age  47.  His  wife  attributed  it  to  the  extra 
strain  of  traveling  so  far  every  day.”  I  have  attached  letters  from 
CWA  leaders  across  the  country  with  similar  stories  to  my  testi¬ 
mony. 

WorldCom  is  using  the  bankruptcy  proceeding  to  shed  more  than 
$27  billion  in  debt  and  to  avoid  punishment  for  its  crimes.  Absent 
meaningful  penalties,  WorldCom  is  positioned  to  emerge  from 
bankruptcy  with  the  best  balance  sheet  in  the  business.  Employees 
at  companies  that  played  by  the  rules  will  once  again  be  victims 
of  aggressive  cost  cutting  setting  off  another  destabilizing  cycle  of 
job  loss  throughout  the  industry. 

Mr.  Chairman,  to  date  WorldCom  has  received  paltry  punish¬ 
ment  for  its  crimes.  The  $500  million  SEC  cash  settlement  plus 
$250  million  in  stock  is  less  than  the  cash  penalty  imposed  on  junk 
bond  trader  Michael  Milken  in  the  1980’s. 

Some  argue  that  higher  penalties  would  prevent  WorldCom’s 
emergence  from  bankruptcy,  and  this  in  turn  would  hurt  the  com¬ 
pany’s  remaining  employees  and  customers.  This  argument  fails  on 
at  least  three  counts. 

First,  our  bankruptcy  laws  were  not  designed  to  shield  criminal 
companies  from  punishment. 

Second,  WorldCom  could  sell  assets.  There  are  buyers  who  would 
continue  WorldCom’s  operations  and  provide  stability  to 
WorldCom’s  employees. 

Third,  in  today’s  marketplace  long  distance  customers  have  many 
choices.  Wireless  plans  and  the  Bell  companies’  bundled  offerings 
would  be  the  driving  force  behind  price  competition,  not  WorldCom. 

No  company  including  Enron  has  done  as  much  damage  to  the 
American  economy.  The  Federal  Government  must  send  a  clear 
message  that  it  will  not  coddle  the  poster  child  of  corporate  crime. 
It  is  long  past  time  for  the  Government  to  suspend  WorldCom  from 
Federal  contracts  and  prevent  its  unfair  use  of  tax  loopholes. 

Thank  you. 

[The  prepared  statement  of  Mr.  Bahr  appears  as  a  submission  for 
the  record.] 

Chairman  Hatch.  Thank  you,  Mr.  Bahr. 

Mr.  Baird,  we  will  take  your  testimony. 

STATEMENT  OF  DOUGLAS  G.  BAIRD,  VICE  CHAIR,  NATIONAL 
BANKRUPTCY  CONFERENCE,  CHICAGO,  ILLINOIS 

Mr.  Baird.  Mr.  Chairman,  I  am  grateful  for  the  opportunity  to 
speak  on  behalf  of  the  National  Bankruptcy  Conference. 
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We  should  not  underestimate  the  harm  done  in  the  name  of 
WorldCom  before  it  filed  for  bankruptcy.  Fraudulent  conduct  dis¬ 
rupted  the  lives  of  thousands  of  workers  both  at  WorldCom  and 
elsewhere.  Moreover,  this  conduct  likely  caused  others  to  invest  bil¬ 
lions  of  dollars  on  telecommunications  equipment  that  no  one 
needs.  The  frauds  and  other  crimes  committed  by  WorldCom’s 
former  managers  give  rise  to  a  large  number  of  issues  in  many 
areas  of  the  law. 

I  have  been  asked  to  focus  narrowly  on  the  bankruptcy  issues 
raised  by  WorldCom.  I  make  two  points.  First,  we  should  be  mind¬ 
ful  of  the  central  concern  of  bankruptcy  law.  When  a  firm's  fi¬ 
nances  become  hopelessly  confused,  we  need  to  make  sure  that  the 
assets  of  the  firm  are  preserved  and  put  to  good  use  rather  than 
broken  up  piecemeal.  Second,  we  want  to  make  sure  that  any  bank¬ 
ruptcy  reforms  made  because  of  WorldCom  take  account  of  other 
bankruptcy  cases.  These  include  the  bankruptcies  of  firms  that 
were  victims  of  the  fraud  committed  by  WorldCom. 

Let  me  elaborate  first  on  the  need  to  preserve  assets.  Bankruptcy 
law  fully  respects  the  legal  rights  of  those  who  have  recourse 
against  WorldCom's  assets.  These  include  competitors  to  the  extent 
they  have  causes  of  action  under  non-bankruptcy  law.  Moreover, 
bankruptcy  law  does  not  and  should  not  affect  the  regulatory  sanc¬ 
tions  WorldCom  must  face  for  these  past  transgressions.  The  job 
for  bankruptcy  law,  given  all  this,  is  to  ensure  that  WorldCom's  as¬ 
sets  are  not  destroyed  in  the  process  of  holding  those  responsible 
for  the  frauds  and  other  crimes  they  committed.  We  use 
WorldCom's  fiberoptic  cables  every  day  as  we  access  the  Internet 
and  place  a  phone.  WorldCom  still  employs  thousands  who  keep 
this  vast  network  up  and  running.  It  makes  no  sense  to  rip  up  that 
cable  or  tear  out  those  phone  lines  because  of  what  was  done  in  the 
name  of  WorldCom  in  the  past. 

Imagine  I  commit  a  crime  with  a  car.  Now,  I  of  course  should  be 
held  accountable.  I  should  not  be  able  to  keep  the  car.  But  we 
should  not  destroy  the  car.  Destroying  the  car  does  nothing  to  help 
the  victims  of  the  crime.  Indeed,  preserving  the  car  may  be  the 
only  way  we  can  compensate  the  victims  for  their  loss.  In  the  end 
we  can  punish  only  people,  not  assets.  You  can  imagine  Chapter  11 
at  that  part  of  the  law  that  is  worried  about  the  car  as  opposed  to 
the  criminal  who  used  it.  Bankruptcy  law  allows  the  assets  to  be 
used  productively,  while  allowing  the  bad  guys  to  be  punished  and 
the  victims  to  obtain  redress.  Chapter  11  creates  a  forum  in  which 
the  assets  of  troubled  firms  can  be  kept  together  rather  than 
scrapped. 

Now,  there  are  different  ways  of  doing  this. 

In  many  large  Chapter  ITs  a  firm  can  be  sold  as  a  unit.  In  oth¬ 
ers,  there  is  not  a  formal  sale  of  the  firm.  Instead,  a  new  capital 
structure  is  put  in  place,  and  those  with  rights  to  the  assets,  rather 
than  getting  cash,  get  interest  in  the  reorganized  firm.  But  in  the 
end  these  two  routes  are  the  same.  These  two  routes  both  allow  the 
assets  to  be  used  productively.  Both  allow  the  on-the-ground  people 
to  maintain  those  assets  and  to  keep  their  jobs.  Both  allow  victims 
to  be  compensated.  The  choice  between  these  two  routes  depends 
on  what  is  best  for  the  investors,  fraud  victims  and  others  with 


19 


rights  against  the  firm.  In  short,  bankruptcy  allows  us  to  make  the 
best  of  a  bad  situation. 

WorldCom,  I  should  say,  does  present  some  peculiar  challenges. 
For  example,  in  part  of  because  of  WorldCom’s  bad  behavior  but 
also  because  of  technological  innovation,  much  fiberoptic  cable 
throughout  the  telecommunications  industry  lies  unused  and  will 
remain  dark  forever. 

Hard  regulatory  issues  need  to  be  sorted  out  by  virtue  of  this 
overcapacity  that  is  now  in  the  system.  These  issues,  however,  are 
not  bankruptcy  issues.  Chapter  11  focuses  only  on  a  particular  firm 
and  asks  whether  that  firm  going  forward  can  succeed,  notwith¬ 
standing  its  troubled  past.  What  do  we  do  with  the  car,  assets,  now 
that  the  car  is  in  the  hands  of  new  owners?  Bankruptcy  judges  are 
poorly  equipped  to  decide  how  to  make  an  entire  industry  work  bet¬ 
ter.  Bankruptcy  judges  are  not  regulators  and  they  should  not  be 
regulators. 

I  focused  on  bankruptcy  issues  narrowly,  but  I  think  bankruptcy 
law  may  offer  one  broader  lesson.  After  all.  Chapter  11  has  had  to 
deal  with  fraud  from  the  time  of  Charles  Ponzi  to  the  present  day. 
Bankruptcy  suggests  that  solutions  to  industry-wide  problems 
should  be  forward  looking.  If  we  are  to  use  Government  regulation 
to  solve  the  problem  of  overcapacity,  we  should  ask  what  regula¬ 
tions  make  the  most  sense  for  consumers  today  and  for  consumers 
tomorrow.  We  should  not  focus  on  bad  acts  committed  in  the  past. 
Again,  we  have  to  separate  the  car  from  the  driver. 

I  conclude  with  a  brief  note  about  S.  1331  and  the  treatment  of 
net  operating  losses  on  consolidated  returns.  We  have  a  tax  code 
that  treats  related  entities  as  a  single  entity  for  some  purposes  but 
not  for  others.  Sorting  through  what  type  of  treatment,  whether  it 
should  be  treated  as  one  or  many  separate  firms,  has  proved  enor¬ 
mously  complex.  S.  1331  addresses  a  question  that  is  currently  un¬ 
settled.  This  is  the  question  when  there  are  consolidated  returns 
should  net  operating  losses  of  one  entity  be  reduced  when  another 
related  entity  has  cancellation  of  indebtedness  income?  S.  1331  pro¬ 
vides  that  net  operating  losses  should  be  reduced  in  these  cases. 
This  is  a  reasonable  position,  and  this  indeed  may  be  the  law 
today. 

I  would  urge  caution  however  before  legislating  this  change.  This 
question  arises  all  the  time.  It  applies  to  many  firms.  It  affects 
WorldCom  but  it  also  affects  firms  that  are  in  bankruptcy  that  may 
have  been  the  victims  of  WorldCom.  In  some  cases  reducing  net  op¬ 
erating  losses  of  related  entities  makes  intuitive  sense.  In  others 
it  makes  no  sense  at  all.  The  tax  treatment  of  consolidated  returns 
is  an  intricate  web.  You  cannot  pull  out  one  thread  and  expect 
nothing  else  to  change.  In  my  written  statement  I  identified  one 
technical  problem,  but  there  may  be  others.  This  kind  of  change — 
and  again,  it  would  be  a  reasonable  outcome — is  a  change  that  the 
experts  on  the  Joint  Committee  on  Taxation  should  vet  carefully 
before  you  proceed. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Baird  appears  as  a  submission 
for  the  record.] 

Chairman  Hatch.  Mr.  Neporent,  we  will  turn  to  you. 
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STATEMENT  OF  MARK  A.  NEPORENT,  CHIEF  OPERATING  OFFI¬ 
CER,  CERBERUS  CAPITAL  MANAGEMENT,  LP,  NEW  YORK, 

NEW  YORK 

Mr.  Neporent.  Mr.  Chairman  and  distinguished  members  of  the 
Committee,  thank  you  for  the  opportunity  to  express  my  views  and 
the  views  of  the  Official  Unsecured  Creditors  Committee  in  MCFs 
Chapter  11  case  at  this  hearing. 

My  name  is  Mark  Neporent  and  I  am  the  Chief  Operating  Officer 
of  Cerberus  Capital  Management,  one  of  the  largest  creditors  in 
MCFs  Chapter  11  case.  My  firm,  together  with  its  affiliates,  man¬ 
ages  funds  and  accounts  with  committed  capital  exceeding  $9  bil¬ 
lion.  Our  investors  includes  insurance  companies,  pension  funds, 
endowments,  institutions,  wealthy  individuals  and  many  fund-to- 
funds. 

I  have  personally  been  engaged  in  the  business  of  restructuring 
and  reorganizing  companies,  both  large  like  this  one,  and  small 
companies,  as  a  practicing  lawyer  and  as  a  principal,  and  I  have 
observed  the  delicate  balancing  of  policy  and  law  that  occurs  in  this 
process.  I  am  also  the  Co-Chairman  of  the  Official  Unsecured 
Creditors  Committee  in  MCFs  case.  The  committee,  as  the  statu¬ 
tory  representative  of  all  unsecured  creditors,  represents  creditors 
across  the  entire  MCI  corporate  structure  with  aggregate  claims 
exceeding  $40  billion. 

MCFs  creditors,  employees,  customers  and  public  policy  are  best 
served  and  protected  by  adherence  to  the  process  envisioned  by  and 
incorporated  in  the  Bankruptcy  Code.  Ms.  Goldstein  has  already 
described  today  the  two  separate  and  distinct  policies  that  have 
long  guided  this  process  in  the  United  States.  They  are,  one,  a 
fresh  start  for  financially  distressed  companies,  and  two,  the  equal¬ 
ity  of  treatment  of  creditors.  These  policies,  while  designed  to  pro¬ 
tect  two  different  albeit  converging  interests  are  equally  important 
to  the  success  of  the  Federal  bankruptcy  regime.  Taking  punitive 
action  against  MCI,  as  suggested  by  Verizon  and  others,  will  only 
undercut  the  policies  underlying  the  Bankruptcy  Code  and  its  role 
in  our  economy.  These  actions  will  harm,  not  help,  the  very  parties 
and  interests  that  these  policies  were  designed  to  protect,  the  vic¬ 
tims  here,  the  creditors. 

Bankruptcy  long  ago  lost  its  stigma  and  it  is  now  widely  recog¬ 
nized  as  a  legitimate  and  sometimes  necessary  corporate  strategy 
in  the  context  of  our  capitalist  system.  As  noted  in  a  recent  news 
article,  scores  of  businesses,  some  of  them  icons  of  American  indus¬ 
trialism,  have  gone  through  bankruptcy  and  emerged  to  become 
strong,  vibrant  concerns,  employing  millions,  offering  consumers  a 
wide  variety  of  desirable  goods  and  services.  Texaco,  Remington 
Arms,  Continental  Airlines,  Southland  Corporation’s  7-11  stores, 
these  companies  have  all  gone  through  this  process  and  been  re¬ 
stored  to  viable  business  enterprises. 

MCFs  bankruptcy  case  is  an  excellent  example  of  how  the  poli¬ 
cies  underlying  Federal  bankruptcy  law  are  being  implemented  ef¬ 
fectively  to  take  what  is  a  truly  tragic  situation  and  salvage  the 
maximum  possible  value  for  the  true  victims  of  this  fraud,  again, 
the  creditors. 

MCI  was  forced  to  seek  bankruptcy  protection  in  July  2002  due 
to  the  fraudulent  activities  of  but  a  handful  of  its  top  executives. 
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Within  a  year  of  the  filing,  virtually  all  employees  remotely  con¬ 
nected  to  the  fraud,  and  the  entire  Board  of  Directors,  had  been 
fired  or  replaced.  A  dynamic  new  CEO  has  been  hired  to  lead  MCI 
out  of  the  woods,  and  its  financial  management  team  has  been 
completely  rebuilt.  All  parties  have  worked  closely  with  Hon.  Rich¬ 
ard  Breeden,  the  former  Chairman  of  the  SEC,  to  shape  and  ensure 
that  MCI  will  emerge  from  bankruptcy  as  a  model  of  good  cor¬ 
porate  governance  and  a  good  corporate  citizen. 

A  number  of  MCFs  competitors  have  asserted  that  it  should  be 
punished  for  the  crimes  of  its  former  executives  by  being  either 
forced  to  liquidate  or  restricting  its  ability  to  obtain  and  serve  its 
Government  contracts.  This  is  the  equivalent  of  the  corporate  death 
penalty,  capital  punishment  for  the  transgressions  of  a  few  rogue 
executives.  In  doing  so,  those  opposing  MCFs  reorganization  ignore 
a  fundamental  policy  of  Federal  bankruptcy  law,  the  protection  of 
the  creditors,  the  real  victims  here,  which  include  numerous  indi¬ 
viduals,  banks,  pension  funds,  insurance  companies  and  endow¬ 
ments,  who  had  nothing  to  do  at  all  with  the  fraud  perpetrated  by 
these  few  senior  executives. 

MCFs  reorganization  plan  provides  creditors  with  a  much  greater 
chance  of  recovery  than  does  liquidation.  MCFs  going-concern  value 
is  estimated  to  be  approximately  12  to  $15  billion,  while  its  liquida¬ 
tion  value  is  estimated  to  be  only  $4  billion.  Within  9  months  after 
this  filing,  representatives  of  virtually  all  of  MCFs  debt  have  quick¬ 
ly  and  efficiently  resolved  their  differences  exactly  in  the  manner 
contemplated  by  the  Bankruptcy  Code,  and  have  given  their  sup¬ 
port  to  MCFs  reorganization  plan. 

Mr.  Chairman,  this  would  be  remarkable  in  any  case,  but  it  is 
especially  so  in  this  case,  the  largest  bankruptcy  case  in  histo^. 
The  only  parties  who  will  benefit  from  MCFs  liquidation  are  its 
competitors  and  related  powerful  special  interest  groups.  These 
competitors  have  enjoyed  decades  of  unchecked  monopolistic  advan¬ 
tage  as  the  mega  combinations  of  the  past.  Monopolies,  which  built 
their  franchises  in  an  environment  protected  from  competition,  now 
rather  than  face  MCI  head-to-head  on  the  competitive  landscape, 
they  seek  to  eliminate  the  competition  and  destroy  creditor  value 
with  misplaced  and  misguided  attacks  on  innocent  creditors,  em¬ 
ployees  and  customers. 

I  note  that  the  recently  enacted  Sarbanes-Oxley  Act  of  2002  has 
reaffirmed  the  policy  of  allowing  corporations  to  attain  relief  from 
claims  arising  from  fraud,  while  revoking  that  privilege  for  individ¬ 
uals.  This  underscores  an  important  distinction  that  has  already 
been  made  here  today  between  the  individual  corporate  officers 
that  commit  a  fraud  and  the  corporate  entity  and  creditors  that 
they  victimize. 

I  see  I  am  virtually  out  of  time,  Mr.  Chairman,  so  let  me  say  that 
MCFs  new  management,  the  Board,  and  the  creditors  Committee 
have  worked  tirelessly  for  more  than  a  year  to  provide  the  building 
blocks  for  the  emergence  of  MCI  from  bankruptcy  and  a  chance  to 
recover  some  of  the  billions  of  dollars  that  have  been  lost  at  the 
hands  of  a  few  dishonest  and  misguided  executives. 

This  Chapter  11  case  is  an  exemplar  of  how  Congress  envisioned 
the  Bankruptcy  Code  to  work.  I  can  tell  you  from  two  decades  of 
personal  experience,  it  does  not  often  work  this  well.  The  company. 
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its  employees,  its  creditors,  the  Federal  judges  supervising  this 
case,  and  the  system  are  to  be  commended.  The  self-serving  at¬ 
tempts  by  MCFs  competitors  to  force  liquidation  find  no  support  in 
the  law,  public  policy  or  common  sense,  and  should  be  dismissed. 

Thank  you  again.  Chairman  Hatch  and  distinguished  members 
of  the  Committee  for  allowing  me  to  share  my  views. 

Mr.  Chairman,  with  your  permission,  I  would  like  to  submit  my 
full  written  testimony  to  the  record. 

Chairman  Hatch.  Without  objection  we  will  take  all  the  full 
written  statements  as  though  fully  delivered. 

[The  prepared  statement  of  Mr.  Neporent  appears  as  a  submis¬ 
sion  for  the  record.] 

Chairman  Hatch.  Mr.  Barr,  let  me  turn  to  you.  Some  have  sug¬ 
gested  that  MCIAVorldCom's  past  frauds  have  had  a  direct  impact 
on  bursting  the  telecommunications  bubble.  As  a  competitor  in  the 
market,  can  you  describe  what  impact  the  WorldCom  fraud  had  on 
the  actions  of  your  company  and  others  in  the  telecommunications 
industry?  And  if  you  care  to — and  I  want  to  give  the  same  rights 
to  Mr.  Katzenbach  or  Ms.  Goldstein — comment  on  what  you  have 
heard  here  today  from  those  who  disagree  with  you. 

Mr.  Barr.  Yes.  If  I  could  start  with  the  latter  part  of  the  ques¬ 
tion  and  then  work  my  way  around  to  the  bubble. 

Chairman  Hatch.  Sure. 

Mr.  Barr.  In  our  criminal  justice  system  we  recognize  two  kinds 
of  misconduct  by  corporations.  One  is  where  there  is  in  fact  a  rogue 
employee,  who  for  self-serving  reasons,  to  benefit  themselves,  com¬ 
mits  a  violation.  In  that  situation  the  company  is  viewed  as  a  vic¬ 
tim.  In  the  other  situation,  as  where  the  acts  are  committed  to  ben¬ 
efit  the  company’s  business,  in  that  situation  the  company  is  not 
the  victim.  They  are  the  beneficiary  of  the  fraud.  It  might  do  well 
to  remember  why  do  people  commit  corporate  crimes  other  than  of 
the  latter  type,  that  is,  to  benefit  the  corporation?  Why  do  they  do 
it?  They  do  it  to  hurt  competitors.  That  is  the  reason  they  commit 
the  fraud  in  the  first  place. 

So  if  I  go  out  and  steal  $15  billion  from  a  bank,  and  I  set  up  a 
business,  and  I  use  that  cost-free  money  to  me  to  set  up  a  business, 
what  am  I  doing?  I  am  stealing  customers,  I  am  stealing  business, 
from  competitors.  So  there  are  two  sets  of  victims,  there  are  the 
people  I  stole  the  money  from,  and  then  there  are  the — the  reason 
I  stole  that  money  is  to  deploy  it  to  hurt  other  companies  and  to 
gain  advantage  over  those  companies. 

There  are  two  sets  of  victims.  Now,  we  have  no  problem  with  the 
creditors  getting  paid  money  for  their  losses,  but  what  is  wrong 
here  is  for  the  creditors  to  waltz  in  as  if  they  are  the  only  ones  that 
have  been  hurt  by  this,  and  says,  you  know  what?  That  looks  like 
a  good  deal.  This  company  is  set  up  with  cost-free  money.  We  want 
a  piece  of  that  action. 

What  justice  requires  and  what  enforcement  requires,  and  what 
that  means  in  this  situation  is  that  they  are  getting  the  premium 
for  the  crime.  They  are  the  participants  after  the  fact  and  the  bene¬ 
ficiaries  of  the  fraud,  and  the  continuing  injury  is  done  to  competi¬ 
tors  in  the  marketplace.  So  I  make  no  apology  for  being  a  compet¬ 
itor  in  the  marketplace.  We  are  the  obvious  victim  of  the  fraud,  and 
we,  like  they,  are  an  entity.  So  who  are  the  victims?  It  is  our  em- 
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ployees  and  our  shareholders,  and  we  are  standing  up  for  them, 
and  we  do  not  want  them  to  continue  to  be  victimized  for  the  ben¬ 
efit  of  vulture  funds. 

Now,  turning  to  the  bubble.  This  is  another  very  severe  injury 
done  to  our  economy  by  WorldCom  and  by  the  senior  leadership  of 
WorldCom,  who  for  years  put  out  statements  that  the  Internet  was 
doubling,  traffic  was  doubling  every  3  months,  and  that  combined 
with  their  own  fallacious  revenue  reports,  led  to  a  lot  of  investment 
in  long-haul  fiber,  $50  billion  of  misin vestment,  largely  driven,  in 
my  view,  by  the  false  public  statements  of  high-level  WorldCom  ex¬ 
ecutives.  This  is  all  laid  out  in  a  very  good  article  by  Greg  Sidak 
over  at  AEI,  which  I  call  to  the  Committee’s  attention.  So  that  is 
even  another  example  of  the  damage  done  to  our  sector  and  to  our 
economy  by  this  company. 

Chairman  Hatch.  Mr.  Katzenbach  or  Ms.  Goldstein? 

Mr.  Katzenbach.  I  will  be  very  brief.  I  must  say  that  I  was 
amazed  to  hear  that  Mr.  Ebbers  and  Mr.  Sullivan  were  acting  for 
the  benefit  of  the  company.  That  is  something  I  had  never  per¬ 
ceived  before.  I  think  they  were  acting  for  their  own  benefit,  for  the 
millions  of  dollars  which  they  got  out  of  this  purported  success  for 
an  enormous  ego  trip  that  they  were  on,  and  I  think  that  is  why 
they  acted. 

I  was  also  happy  the  Mr.  Barr  at  least  acknowledged  that  his 
purpose  was  liquidation.  He  had  not  said  that  as  precisely  before. 
He  just  does  not  want — 

Mr.  Barr.  I  did  not  say  that. 

Mr.  Katzenbach.  Yes,  you  did.  You  did  say  that.  You  said  that 
the  purpose  was  to  punish  them  in  a  way — it  is  all  right  for  the 
creditors  to  get  money,  but  they  could  not  get  back  into  the  market. 

Mr.  Barr.  Nick,  not  punishment.  To  surrender  the  ill-gotten 
gains.  That  is  called  justice. 

Mr.  Katzenbach.  The  ill-gotten  gains?  You  are  talking  about  the 
money  that  the  creditors  lent  because  of  the  fraudulent  representa¬ 
tion  of  Mr.  Ebbers.  Those  are  the  ill-gotten  gains. 

Ms.  Goldstein.  Mr.  Chairman,  I  would  like  to  also  make  a  few 
comments  on  that  point.  Mr.  Barr  makes  the  analogy  of  stealing 
from  a  bank  and  having  cost-free  assets  to  run  a  company.  That 
is  not  what  happened  here.  There  is  no  cost-free  money  here.  The 
company,  as  a  result  of  the  acts  of  its  prior  management,  poor  cor¬ 
porate  governance,  ended  up  in  a  very  over-levered  situation.  At 
the  same  time  creditors  were  defrauded.  They  were  the  parties  who 
lent  the  money  to  WorldCom  during  this  frenzy  of  the  telecom  bub¬ 
ble.  So  I  would  like  to  address  at  both  times  the  question  of  the 
telecom  boom  and  WorldCom’s  part  in  it,  and  also  who  are  the  vic¬ 
tims  and  what  is  the  proper  way  to  proceed  to  punishment. 

There  is  no  theft  here  that  is  cost  free.  As  I  said,  there  was  a 
fraud,  an  accounting  fraud.  Creditors  lent  money.  The  company  be¬ 
came  over  leveraged.  What  is  the  ill-gotten  gain?  The  ill-gotten 
gain,  as  Mr.  Katzenbach  said,  was  the  money  taken  from  creditors, 
not  from  competitors.  Those  same  creditors  were  also  investing  in 
the  competitors.  Shareholders  were  also  investing  in  the  competi¬ 
tors.  WorldCom  was  not  responsible  for  either  the  boom  or  the  bust 
in  the  telecom  industry.  There  were  a  number  of  economic  issues 
that  were  taking  their  toll  on  the  overall  telecom  market,  and  that 
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had  much  more  to  do  with  just  WorldCom  and  its  particular  fraud 
in  the  accounting  area,  and  the  telecom  bust  occurred  well  before 
WorldCom  announced  and  discovered  its  fraud. 

The  problem  here,  Mr.  Chairman,  and  other  members,  is  that  the 
company  is  in  part  the  victim.  Even  as  Mr.  Thornburgh  described, 
the  frenzied  acquisitions  undertaken  with  insufficient  corporate 
governance,  who  is  the  victim  today  of  assets  that  this  company 
overpaid  for  substantially  when  we  look  at  those  transactions  in 
hindsight  and  look  at  the  real  value  of  the  assets  that  this  com¬ 
pany  has. 

The  fraud  overinflated  the  company’s  earnings.  It  resulted  in  un¬ 
necessary  and  over  leverage.  The  company  is  now  reorganizing.  It 
has  to  make  restitution,  but  it  has  to  make  restitution  to  the  par¬ 
ties  who  were  injured  in  the  first  instance.  That  is  the  creditors. 
The  creditors  lent  the  money. 

The  other  point  to  make  here  is  there  has  long  been  a  distinction 
between  the  bankruptcy  of  an  individual  who  commits  a  fraud — 
that  individual  cannot  obtain  money  by  purposes  of  fraud  and  then 
discharge  that  debt  in  bankruptcy.  But  the  policy  that  this  Bank¬ 
ruptcy  Code  enacts  is  very  different  for  the  corporate  entity  that 
has  been  involved  in  a  pre-petition  fraud.  The  creditors  of  that 
company  are  not  the  perpetrators  of  the  fraud.  They  are  not,  as  Mr. 
Barr  suggests,  the  beneficiaries  who  are  going  to  run  off  with  a 
premium.  They  are  not  going  to  recover  more  than  100  percent 
here,  indeed  far  less.  The  creditors  become  the  new  owner  of  the 
company,  so  the  company  will  be  sold,  maybe  not  sold  to  a  compet¬ 
itor,  but  it  will  be  sold  to  a  new  owner,  the  group  of  creditors,  who 
in  exchange  for  the  indebtedness  that  was  incurred  by  WorldCom 
from  them  will  now  become  the  shareholders  of  this  company. 

I  would  like  to  quote,  if  I  may,  from  the  legislative  history  of  this 
Bankruptcy  Code.  “A  corporation  which  is  taken  over  by  its  credi¬ 
tors  through  a  plan  of  reorganization  will  not  continue  to  be  liable 
for  obligations  arising  from  the  corporation’s  pre-petition  fraud, 
since  the  creditors  who  take  over  the  reorganized  company  should 
not  bear  the  burden  of  acts  for  which  the  creditors  were  not  at 
fault.” 

This  is  the  core  of  a  number  of  provisions  in  the  Bankruptcy 
Code,  including  the  distinction  between  individuals  who  commit 
fraud  and  a  corporation  that  commits  fraud.  It  is  also  notable  that 
Section  510(b)  of  the  Bankruptcy  Code  requires  the  subordination 
of  securities  fraud  claims  to  the  claims  of  creditors  in  the  same 
class.  The  defrauded  security  holders  have  other  remedies  that  are 
being  pursued.  There  are  many,  many  class  actions  here,  and  it  is 
not  the  normal  creditors  who  extended  credit,  made  loans  to  this 
company,  who  should  pay  for  the  fraud  committed  vis-a-vis  these 
defrauded  security  holders.  The  individuals  responsible  are  being 
sued.  They  are  being  pursued  by  the  criminal  authorities  and  right¬ 
ly  so.  That  should  not  interfere  with  the  transfer  of  ownership 
under  the  plan  of  reorganization  that  has  been — 

Chairman  Hatch.  My  time  is  up,  but  I  want  to  give  Mr.  Barr 
a  chance  since  both  of  you  have  testified,  to  say  anything  he  wants 
to  say. 

Ms.  Goldstein.  Sorry,  sir. 
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Mr.  Baer.  Yes.  This  notion  that  the  creditors  are  the  only  victims 
here  is  just  nonsense,  and  I  will  give  just  one  very  tangible  exam¬ 
ple  why  the  existing  business,  the  customers  and  the  network,  are 
not  all  the  assets  of  the  creditors  here.  During  the  time  of  this 
fraud  WorldCom's  business  in  Government  contracts  went  from 
$122  million  to  $1.2  billion,  increased  ten  times,  tenfold,  its  busi¬ 
ness  with  the  executive.  But  for  the  fraud  they  were  not  qualified 
for  that  business.  If  their  true  financial  picture  had  been  presented 
to  the  Government,  they  could  not  have  gotten  that  business.  They 
lied  to  the  Government  and  they  increased  their  business  by  $1.2 
billion.  Now,  who  would  have  gotten  that  business?  That  is  money 
out  of  the  pocket  primarily  of  AT&T.  That  is  business  stolen  from 
AT&T  shareholders  by  this  fraudulent  company,  and  those  cus¬ 
tomers,  the  Federal  Government,  exists  today.  That  business  ex¬ 
ists. 

So  to  say  that,  gee,  we  want  an  interest  in  this  thing  because  we 
were  the  only  ones  hurt,  is  simply  wrong. 

Chairman  Hatch.  Senator  Durbin? 

STATEMENT  OF  HON.  RICHARD  J.  DURBIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ILLINOIS 

Senator  Durbin.  Thank  you,  Mr.  Chairman.  I  am  listening  to 
this  and  it  sounds  like  a  very  high-level  seminar  involving  a  law 
school  and  a  business  school.  Perhaps  I  can  bring  this  discussion 
to  a  little  bit  different  level  for  a  moment.  I  think  we  all  can  see 
the  obvious,  the  commission  of  the  largest  corporate  fraud  in  his¬ 
tory,  $11  billion.  I  guess  what  we  are  trying  to  determine  is  wheth¬ 
er  or  not  MCIAVorldCom  has  been  unjustly  enriched  because  of 
that  situation,  because  of  that  fraud.  I  think  that  is  an  important 
question.  We  certainly  know  the  victims.  They  include  not  only 
creditors,  they  include  people  in  my  home  State  who  had  pension 
funds  invested  in  MCI/WorldCom.  Illinois  looks  like  they  had  State 
pension  fund  losses  due  to  their  fraud,  $65  million;  State  bank¬ 
ruptcy  claims  in  Illinois  filed  in  the  case,  $145  million;  in  overall 
State  residents’  401(k)  funds  lost  due  to  the  corporate  fraud,  $8.6 
billion.  So  there  is  a  human  side  to  this  story. 

But  I  guess  I  will  go  over  to  your  point,  Mr.  Barr,  this  concept 
of  justice,  and  what  does  the  Government  owe  its  citizens  in  terms 
of  the  enforcement  of  justice,  and  the  best  we  can  do  is  to  take  a 
look  at  illustrations.  After  the  Enron  scandal,  clearly  something 
had  been  done  which  was  egregious  and  demanded  a  response,  and 
before  the  first  Enron  officer  was  indicted,  this  administration,  this 
Department  of  Justice,  brought  criminal  action  against  Arthur  An¬ 
dersen.  The  net  result  of  it,  corporation  based  in  my  home  city  of 
Chicago,  my  home  State  of  Illinois  I  should  say,  was  that  some  18 
to  20,000  people  lost  their  jobs.  No  one  ever  suggested  they  were 
all  guilty  of  wrongdoing.  Only  a  small  number  may  have  been.  The 
net  result  of  it  is  they  were  all  out  of  business,  they  were  all  out 
of  work,  before  the  first  Enron  official  was  even  indicted. 

Now  let  us  look  at  the  other  side  of  the  ledger  at  MCIAVorldCom. 
$11  billion  in  accounting  fraud  with  the  creation  of  the  trillion  dol¬ 
lar  bubble  that  the  Chairman  mentioned,  the  loss  of  500,000  jobs 
or  more  in  the  industry.  And  what  was  the  net  result  for  MCI/ 
WorldCom?  It  appears  that  they  have  done  quite  well.  It  appears 
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that  their  approach  is,  everybody  has  a  bad  day.  And  now  they 
have  even  reached  the  point  where  they  are  not  only  not  subject 
to  criminal  action  to  this  point,  but  are  being  rewarded  by  this  ad¬ 
ministration  with  sole  source  contracts  in  Iraq. 

I  would  like  to  ask  Mr.  Katzenbach  or  Ms.  Goldstein,  can  you  ex¬ 
plain  to  me  why  we  should  set  an  example  where  a  corporation  on 
one  hand  is  guilty  of  the  worst  corporate  fraud  in  the  history  of  the 
world,  and  then  is  rewarded  with  a  $45  million  sole  source  contract 
by  the  Government  that  is  supposed  to  police  that  kind  of  activity? 

Mr.  Katzenbach.  Yes,  I  will  certainly  try  to.  Senator.  Let  me  be 
absolutely  clear,  I  agree  with  you  in  every  respect  about  the  nature 
of  the  fraud,  about  the  way  the  company  was  run,  about  the  hor¬ 
rors  that  took  place,  about  the  losses  that  people  made  in  it.  All 
of  that  you  and  I  are  totally  in  agreement  with. 

And  the  question  is,  as  you  put  it,  what  do  you  do  about  that? 
Now,  the  thing  that  I  think  you  do  not  do  about  that  is  what  you 
just  suggested  with  Arthur  Andersen,  you  do  not  punish  people  fur¬ 
ther.  You  do  not  punish  the  employees  who  were  not  involved  in 
this  by  putting  this  company  out  of  business.  You  do  not  punish 
the  creditors  who  were  the  ones  that  were  defrauded,  in  my  view. 
There  is  not  much  point  in  talking  about  the  stockholders.  They 
have  not  got  much  left,  although  they  might  have  a  little  bit  out 
of  this  if  in  fact  it  was  successful.  You  are  sort  of  saying  that  there 
is  some  big  bonanza  that  somebody  got  here?  Who?  W^o  got  it?  I 
do  not  know  anybody  that  got  it.  The  creditors  are  the  only  ones 
that  could  even  be  conceived  as  getting  it,  because  they  are  not  the 
stockholders. 

Senator  Durbin.  Mr.  Katzenbach,  let  me  ask  you  this.  In  terms 
of  Government  doing  business  with  the  private  sector,  do  you  feel 
any  price  should  be  paid  by  MCIAVorldCom  for  the  largest  cor¬ 
porate  fraud  in  the  history  of  the  world,  or  it  is  just  business  as 
usual?  They  should  be  allowed  to  not  only  bid  on  contracts,  to  be 
favored  with  sole  source  contracts  in  Iraq  and  the  like.  Is  that  not 
sending  a  message  that  corporate  misconduct  of  historic  proportion 
is  not  even  a  factor  in  terms  of  how  you  will  be  treated  by  our  Gov¬ 
ernment? 

Mr.  Katzenbach.  Let  me  see  if  I  cannot  answer  that,  because 
the  way  in  which  you  put  it  is  that  somehow  or  other  you  can  pun¬ 
ish  MCIAVorldCom  without  punishing  all  these  other  people.  I 
think  that  is  what  you  are  saying,  I  can  do  that  in  some  way  which 
does  not  punish  the  employees,  does  not  punish  the  stockholders, 
does  not  punish  the  creditors,  does  not  punish  the  new  manage¬ 
ment,  does  not  punish  the  customers  of  this. 

Now,  let  us  turn  to  the  Government  contracts  issue  which  is  the 
other  issue.  I  think  it  is  still  a  punishment  if  you  take  that  away 
and  give  it  to  competitors,  although  I  can  see  that  competitors 
would  like  it.  But  who  is  that  a  punishment  of?  It  is  the  same  peo¬ 
ple  we  were  just  talking  about.  May  I  just  say  parenthetically,  that 
was  not  a  sole  source  contract  in  Iraq. 

Senator  DuKBBsr.  It  is  my  understanding  that  it  was,  but  I  will 
stand  corrected. 

Mr.  Katzenbach.  It  was  not. 

Senator  Duebbst.  Who  else  bid  on  that  contract? 
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Mr.  Katzenbach.  It  was  an  Australian  company  that  bid  on  it. 
AT&T  bid  on  a  contract  in  conjunction  with  the  other  company. 

Senator  Durbin.  I  stand  corrected  on  that.  I  thought  that  it  was. 

Mr.  Katzenbach.  That  is  my  understanding. 

Senator  Durbin.  It  is  my  understanding  that — 

Mr.  Katzenbach.  It  is  a  classified  contract,  and  I  cannot  get  into 
it  any  deeper,  even  if  I  knew,  which  I  do  not. 

Senator  Durbin.  I  just  say  that  it  is  my  understanding  that  then 
Eriksson,  the  foreign  corporation,  was  turned  to  by  your  company 
to  perform  under  that  contract.  So,  obviously,  a  lot  remains — 

Mr.  Katzenbach.  As  I  understand  it,  they  have  performed  a 
number  of  these  kinds  of  contracts. 

Senator  Durbin.  Mr.  Chairman,  I  will  just  conclude. 

And  thank  you  very  much  for  your  response,  and  say  try  to  ra¬ 
tionalize  the  treatment  of  Enron,  Arthur  Andersen  and  MCI/ 
WorldCom.  Try  to  rationalize  the  Government  response  to  these 
three  corporations,  and  tell  me  that  we  have  established  any  mean¬ 
ingful  standard  of  conduct,  any  meaningful  punishment  for  mis¬ 
conduct.  I  just  cannot  find  any  linkage  within  this  administration 
which  gives  me  comfort  that  justice  is  being  served. 

Ms.  Goldstein.  Senator  Durbin,  I  would  like  to  take  a  shot  at 
trying  to  rationalize  the  treatment  of  those  three  entities  if  the 
Chairman  would  permit. 

Chairman  Hatch.  That  would  be  fine,  but  let  us  give  Mr.  Barr 
equal  time. 

Mr.  Barr.  Well,  let  me  just  say  that  I  think — 

Chairman  Hatch.  Well,  let  her  do  it,  and  then  you  can  sum  up. 
I  mean  I  just  want  to  make  sure  this  is  balanced,  and  I  think  so 
far  that  seems  to  be. 

Ms.  Goldstein.  Thank  you  very  much,  Mr.  Chairman. 

Arthur  Andersen  was  indicted  criminally  for  obstruction  of  jus¬ 
tice.  That  is  a  very,  very  different  scenario  from  what  we  have  with 
respect  to  WorldCom.  This  company  has  fully  cooperated  with  all 
of  the  authorities  conducting  investigations.  \^en  it  learned  of  the 
accounting  improprieties,  the  company  immediately  came  forward 
to  the  SEC,  and  ever  since  then  it  has  cooperated  with  the  SEC, 
it  has  cooperated  with  the  examiner,  it  has  cooperated  with  the 
United  States  Attorney’s  Office  for  the  Southern  District  of  New 
York,  it  has  cooperated  with  the  Justice  Department. 

I  would  just  like  to  refer  to  Judge  Rakoffs  opinion  in  which  he 
approved  our  recently-announced  settlement  with  the  SEC.  The 
SEC  should  not  be  blasted,  as  Mr.  Barr  has  done,  for  not  taking 
enough  action.  The  monetary  penalty  is  not  everything  here.  In 
fact,  the  SEC  is  very  clear  that  this  is  the  largest  monetary  penalty 
in  corporate  history.  It  will  actually  get  some  money  to  the  com¬ 
pany’s  stockholders  by  virtue  of  the  cash  and  stock,  $750  million, 
that  will  be  set  aside  for  that  purpose. 

And  just  as  an  aside,  with  respect  to  the  pension  funds.  Senator, 
the  pension  funds  are  among  the  creditors  that  I  referred  to  who 
have  been  injured  here.  If  MCI  is  not  allowed  to  reorganize,  they 
will  be  hurt  twice,  just  like  every  other  creditor,  once  by  the  fraud, 
and  then  by  virtue  of  the  fact  that  the  company  is  not  allowed  to 
reorganize  in  the  best  way  it  can  for  creditors,  and  as  the  pension 
funds  of  Illinois,  and  the  pension  funds  of  New  York,  and  many 
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other  pension  funds,  are  very  large  creditors  who  would  be  hurt  if 
we  cannot  reorganize  in  the  way  proposed. 

But  the  SEC,  as  Judge  Rakoff  commented,  said  that  the  way  the 
SEC  has  proceeded  here  is  not  just  to  clean  house  but  to  put  the 
company  on  a  new  and  positive  footing,  not  just  a  monetary  fine, 
he  points  out.  They  are  not  just  enjoining  future  and  violations,  but 
trying  to  take  WorldCom  and  create  a  model  of  corporate  govern¬ 
ance  and  internal  compliance  for  this  and  other  companies  to  fol¬ 
low. 

Pursuant  to  the  consent  order.  Senator,  WorldCom  has  to  adhere 
to  and  establish  the  highest  ethical  standards  on  an  ongoing  basis. 
It  has  established  an  Office  of  Ethics.  It  has  established  a  manda¬ 
tory  training  program,  educational  program  for  its  officers  with  re¬ 
spect  to,  and  to  assure  that  these  ethical  standards  are  maintained. 
This  company  and  this  bankruptcy — the  company’s  fraud  and  the 
bankruptcy  are  unprecedented  in  many  ways,  the  largest  corporate 
fraud  in  history,  the  largest  bankruptcy  in  history,  but  also,  as 
Judge  Rakoff  points  off,  few  if  any  companies  have  ever  been  sub¬ 
ject  to  such  wide-ranging  internal  oversight  imposed  from  without, 
but  to  the  company’s  credit  it  has  fully  supported  to  corporate  mon¬ 
itor’s  efforts  and  the  strict  discipline  thereby  imposed.  Even  the  ap¬ 
pointment  of  a  corporate  monitor  is  unprecedented  in  a  situation 
like  this. 

This  company  has  done  everything  possible  to  cooperate  with  all 
the  law  enforcement  authorities  to  totally  clean  house  and  go  be¬ 
yond  just  firing  the  culpable,  but  to  establish  itself  as  a  good  cor¬ 
porate  citizen. 

Chairman  Hatch.  Mr.  Barr? 

Mr.  Baer.  I  will  just  focus  on  what  Senator  Durbin  was  talking 
about  which  was  the  Government  contracts.  In  my  view,  the  ad¬ 
ministration  is  flouting  the  requirements  of  law  in  Government 
contracts  and  it  is  a  disgrace.  Congress  has  clearly  provided  in  law 
that  to  do  business  with  the  Government  is  a  privilege,  and  the 
burden  is  on  the  company  of  establishing  that  it  has  a  satisfactory 
record  of  business  ethics,  and  that  is  the  language  in  the  statute, 
and  the  burden  is  on  the  company.  If  there  is  any  doubt,  the  call 
goes  against  the  company.  There  is  no  way  that  MCI  could  estab¬ 
lish  a  satisfactory  record  of  business  ethics.  Even  if  you  just  put 
aside  their  past  misconduct,  this  is  a  company  that  cannot  even  file 
a  public  financial  statement  because  they  do  not  have  sufficient 
confidence  in  the  integrity  of  their  data.  This  is  a  company  whose 
own  auditors  just  came  forward,  KPMG,  and  said  they  still  do  not 
have  sufficient  controls  in  place.  So  under  statutory  standards  they 
should  not  be  doing  business  with  the  Government,  and  yet  the 
Government  continues  to  throw  contract  after  contract  on  them. 
Contrast  that  to  Enron.  Within  a  split  second  almost  of  them  being 
put  under  investigation,  they  were  suspended  by  the  GSA.  Ander¬ 
sen,  suspended  by  the  GSA.  To  say  there  is  a  double  standard  here 
is  an  understatement. 

Chairman  Hatch.  Senator  Kennedy. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 

I  thank  all  of  the  witnesses.  As  the  Committee  looks  at  this 
issue,  we  are  obviously  concerned  about  bankruptcy  laws.  We  have 
jurisdiction  on  those  issues.  We  are  concerned  about  competition. 
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We  have  important  responsibilities  on  those  issues,  tax  law,  what 
the  implications  are  going  to  be. 

It  seems  to  me  you  have  a  remarkable  combination  of  a  variety 
of  different  forces  that  are  taking  place  here,  just  in  following  these 
arguments. 

I  would  like  to  come  back  to  questions  for  Mr.  Katzenbach.  We 
have  not  had  the  completion  of  the  report  ordered  by  the  bank¬ 
ruptcy  judge,  but  as  we  understand  from  Attorney  General 
Thornburgh’s  presentation  earlier  that  is  going  to  be  wrapped  up 
in  the  fall.  Mr.  Katzenboch,  How  can  you  be  so  sure  in  terms  of 
the  representations  that  you  are  giving  to  the  Committee  that  all 
of  the  challenges  which  the  MCI  was  faced  with  during  this  area 
in  terms  of  fraud,  that  all  of  the  circumstances  which  might  have 
gotten  contracts  based  on  fraudulent  information,  all  of  these  ele¬ 
ments,  how  can  you  give  the  assurances  to  the  Committee  that  all 
of  these  issues  have  been  resolved  to  your  own  kind  of  satisfaction? 
How  much  weight  can  we  give  to  that? 

Mr.  Katzenbach.  I  think  you  should  give  considerable  weight 
not  to  what  I  say,  but  to  what  has  been  done.  I  think  that  will  be 
up  to  the  two  judges  are  sitting  in  bankruptcy,  to  determine  wheth¬ 
er  that  has  been  done. 

In  terms  of  the  employees  that  have  gone,  let  me  speak  to  that 
because  I  was  on  the  Special  Investigative  Committee.  I  should  say 
that  because  of  the  difficulty  of  getting  law  firms  that  did  not  have 
conflict,  the  investigation  is  being  done  by  more  than  one  law  firm. 
For  the  special  committee,  we  used  Wilmer,  Cutler,  Pickering  and 
Bill  McLucas,  head  of  the  group,  to  investigate  all  of  the  fraud  con¬ 
nected  with  the  finances  of  the  company.  When  Mr.  Capellas  came 
in  he  said  he  wanted  zero  tolerance  as  far  as  people  were  con¬ 
cerned.  Anybody  who  was  connected  with  this,  he  wanted  out.  We 
did  that  with  Wilmer  Cutler,  and  I  and  two  Board  colleagues,  plus 
the  monitor,  Mr.  Breeden,  spent  two  full  days  going  through  the 
history  of  everybody  who  was  identified  as  even  a  possible  person 
involved  in  this  fraud.  I  think  we  were  very  tough  because  if  any 
one  of  us  thought  somebody  should  be  discharged,  that  person  was 
discharged  without  argument.  So  at  least  in  terms  of  a  pretty  thor¬ 
ough  investigation,  I  feel  pretty  confident  about  that. 

As  far  as  other  areas  are  concerned,  we  were  not  involved.  Mr. 
Thornburgh  was  responsible  for  looking  at  other  areas  and  any 
misconduct  there.  Mr.  Capellas  went  to  him  and  said,  if  you  come 
across  anybody  whom  you  think  has  been  engaged  in  any  bad  con¬ 
duct,  I  want  their  names,  and  you  tell  me  what  they  have  done  and 
they  are  out.  Mr.  Thornburgh — this  is  not  a  criticism — Mr. 
Thornburgh,  I  think  he  felt  his  responsibilities  were  primarily  to 
the  court  and  not  to  MCIAVorldCom,  so  he  declined  to  do  that. 

But  when  anybody  was  mentioned,  as  they  were,  in  his  report, 
they  left,  rightly  or  wrongly.  I  am  concerned  because  I  think  we 
may  have  been  tougher  on  some  people  than  fairness  and  justice 
would  have  required.  But  because  of  the  past  of  the  company  we 
felt,  and  Mr.  Capellas  felt,  there  could  be  no  doubt  about  what  we 
did.  That  is  a  long  answer,  I  know,  but  that  is  one  that  worries  me. 
It  is  awfully  hard  to  look  at  a  company  so  dominated  by  a  couple 
of  people  without  any  way  of  getting  out  the  truth  except  to  go  to 
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the  Board  of  Directors,  perhaps,  who  was  also  dominated  by  the 
company. 

As  far  as  processes  are  concerned,  we  worked  very  hard  on  that 
with  KPMG.  I  think  by  the  time  we  come  out  of  bankruptcy  we  will 
have  controls  in  the  financial  area  that  are  as  good  as  or  better 
than  any  other  company  that  now  exists.  If  we  do  not,  we  should 
not  be  allowed  out  of  bankruptcy,  and  that  will  be  for  the  judges 
to  look  at  and  to  evaluate. 

Senator  Kennedy.  I  gather  from  what  you  have  told  us,  you  are 
satisfied  from  your  own  personal  knowledge  that  all  of  the  fraud 
was  discovered,  and  you  are  satisfied  that  all  of  the  employees  that 
were  involved  in  the  fraud  have  left  the  company,  and  you  are  tell¬ 
ing  us  that  all  of  those  who  might  have  known  about  the  fraud 
have  left  the  company. 

Mr.  Katzenbach.  I  think  so.  Certainly  as  far  as  the  financial 
fraud  I  am  talking  about.  There  are  areas  that  Mr.  Thornburgh  is 
investigating  which  could  conceivably  above  fraud,  and  as  to  those 
I  cannot  make  representations  because  I  do  not  know. 

Senator  Kennedy.  What  about  a  point  that  is  made  that  at  least 
some  of  the  contracts  that  they  are  getting  or  that  they  might  have 
received  in  the  recent  time  may  have  been  based  upon  conditions 
that  are  in  place  now  that  are  based  upon  some  illicit  activity,  and 
therefore  given  them  some  kind  of  unfair  advantage  over  their  com¬ 
petition? 

Mr.  Katzenbach.  I  do  not  think  they  had  any  unfair  advantage 
over  the  competition.  The  Government  is  free,  in  these  cases,  if 
they  do  not  want  the  contracts,  do  not  like  the  contracts,  and  do 
not  believe  that  they  are  being  well  served  by  the  company,  they 
can  avoid  the  contracts,  as  can  private  concerns.  The  fact  that  big 
users,  private  and  public,  have  considered — have  stayed  with  MCI, 
I  believe,  is  because  not  only  do  they  have  well-performed  at  a  good 
price,  but  in  fact,  and  I  think  this  is  generally  known.  Senator,  but 
in  fact,  in  terms  of  outages  which  are  of  great  concern  to  an  intel¬ 
ligence  agency,  for  example,  MCI  is  very  significantly  lower  than 
anybody  else  in  this  industry.  It  is  technologically  good. 

Senator  Kennedy.  Is  there  anything  you  want  to  add  to  that,  Mr. 
Bahr? 

Mr.  Bahr.  I  would  just  comment  on  the  last  statement  by  Gen¬ 
eral  Katzenbach.  As  I  said  in  my  testimony,  because  of  its  cor¬ 
porate  fraud,  MCIAVorldCom  was  able  to  low-ball  the  bid.  When 
you  had  AT&T  and  Sprint  bidding,  they  had  to  come  in  with  a  bid 
that  was  competitive,  that  had  a  reasonable  profit,  and  here  we 
had  WorldCom  able  to  come  in  and  low-ball  the  bid  because  later 
they  cooked  the  books. 

\^at  we  have  now  in  the  Federal  Government  are  contracts  that 
WorldCom  still  has  that  were  gained  during  the  time  of  this  fraud, 
and  now  the  argument  is,  well,  if  you  discontinue  MCIAVorldCom, 
there  will  be  an  enormous  expense  to  put  a  new  carrier  in.  But  I 
would  just  like  to  make  one  other  comment.  We  heard  Mr.  Barr 
refer  as  to  how  quickly  the  Government  moved  to  debar  or  suspend 
from  Federal  contracts,  Enron  and  Arthur  Andersen.  Somehow  we 
are  being  told  that  this  bankruptcy  is  different. 

We  heard  Mr.  Baird  here  say  that  the  guy  that  was  driving  that 
automobile  should  be  responsible  for  the  accident,  but  do  not  de- 
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stroy  the  automobile.  I  do  not  see  the  analogy.  First  of  all,  that 
automobile  never  disadvantaged  other  automobile  drivers,  nor  let¬ 
ting  it  still  operate  would  further  disadvantage.  The  testimony  by 
Mr.  Neporent,  giving  us  other  bankruptcies,  or  when  Continental 
Airlines  went  into  bankruptcy,  prior  to  that  bankruptcy  they  did 
not  cook  the  books  to  the  point  that  it  caused  other  airlines  to 
stress,  caused  layoffs  in  other  airlines,  or  when  they  came  out  of 
bankruptcy,  which  they  did  not  get  in  because  of  massive  corporate 
fraud,  were  they  at  a  much  greater  advantage  than  the  other  com¬ 
petitors  and  airlines.  So  I  think  that  the  case  is  not  made  to  treat 
WorldCom  differently  than  other  bankruptcies. 

Senator  Kennedy.  Chairman,  my  time  is  up.  Can  I  put  a  state¬ 
ment  of  Senator  Leahy  in  the  record,  be  placed  in  the  record? 
Thank  you. 

Chairman  Hatch.  Without  objection,  we  will  do  that. 

Ms.  Goldstein.  Mr.  Chairman,  may  I  respond  to  the  comments 
made  by  Mr.  Bahr  to  my  left? 

Chairman  Hatch.  Sure.  Let  me  just  make  a  point.  Senator  Schu- 
mer  has  indicated  he  wants  to  come  through.  I  will  give  him  5  min¬ 
utes.  We  are  going  to  recess  unless  he  gets  here,  because  I  do  not 
know  whether  he  is  coming  or  not.  I  just  want  to  make  that  clear, 
so  please  get  Senator  Schumer  here  if  he  wants  to  question. 

Go  ahead. 

Ms.  Goldstein.  Yes.  I  just  want  to  get  back  to  the  issue  of  Gov¬ 
ernment  contracts  and  compare  the  situation  of  WorldCom  to 
Enron  and  Arthur  Andersen.  Arthur  Andersen  was  suspended  from 
Government  contracts  because  it  was  indicted.  Enron,  immediately 
upon  commencing  its  Chapter  11  case,  rejected  its  Government  con¬ 
tracts  and  then  was  suspended.  WorldCom,  on  the  other  hand,  has 
been  working  with  the  GSA,  cooperating  with  its  inquiry,  and  has 
been  performing  and  performing  well  under  its  Government  con¬ 
tract,  so  it  does  stand  in  a  different  situation  than  both  Enron  and 
Arthur  Andersen. 

Also  I  just  wanted  to  clarify  a  point  raised  earlier  with  respect 
to  the  bidding  on  the  Iraq  contract,  and  I  would  like  to  add  to  the 
record  an  article  dated  June  9th  from  the  Bloomberg  Press,  which 
indicates  that  a  company  called  Telstra,  which  is  Australia’s  larg¬ 
est  phone  company,  bid  together  with  AT&T  Corporation  to  build 
that  mobile  phone  network  in  Iraq,  so  it  was  bid  on  by  a  coalition 
between  Telstra  and  AT&T,  and  I  just  wanted  to  clarify  the  record 
on  those  two  points. 

I  thank  you  very  much,  Mr.  Chairman. 

Chairman  Hatch.  Thank  you.  We  have  just  a  few  more  minutes 
we  will  give  Senator  Schumer  to  get  here. 

But,  Mr.  Bahr — 

Senator  Schumer.  I  am  here,  Mr.  Chairman. 

Chairman  Hatch.  I  am  glad  to  see  you  got  here. 

You  know,  I  appreciate  your  observations  about  the  impact  of 
WorldCom  fraud  on  employees  of  the  telecommunications  industry. 
As  you  know.  District  Judge  Rakoff  recently  approved  the  civil  fine 
and  settlement  between  WorldCom  and  the  SEC,  and  in  his  ruling 
Judge  Rakoff,  as  I  understand  it,  noted  that  a  harsher  penalty 
would  unfairly  punish  WorldCom’s  employees.  Now,  could  you  help 
us  to  know  what  your  feelings  are  with  regard  to  how  you  reconcile 
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CWA’s  advocacy  of  stiffer  penalties  against  WorldCom  with  the 
findings  of  Judge  Rakoff?  I  think  that  is  important  for  the  record, 
and  I  want  to  give  you  that  chance. 

Mr.  Bahr.  I  appreciate  that,  Senator.  I  think  if  our  assessments 
are  correct,  and  assessments  largely  outside  of  the  WorldCom  fam¬ 
ily,  that  MCI  coming  out  of  bankruptcy,  largely  free  of  debt,  creates 
more  instability  in  the  telecom  sector  that  really  cannot  stand  it, 
that  there  will  be  employees  laid  off,  that  they  will  be  employees 
of  the  companies  that  played  by  the  rules. 

We  certainly  do  not  advocate  any  worker  getting  laid  off  any¬ 
where,  but  if  there  had  to  be  a  choice  of  who  has  a  job,  it  should 
be  those  workers  who  work  for  companies  that  are  law-abiding  and 
that  play  by  the  rules. 

On  the  other  hand,  there  are  companies  that  are  willing  to  buy 
the  assets  and  would  guarantee  the  stability  of  employment  of 
MCFs  employees.  So  there  are  alternatives.  I  admit  no  easy  an¬ 
swers,  but  alternatives. 

Chairman  Hatch.  Senator  Schumer,  we  will  turn  to  you. 

Senator  Schumer.  Thank  you,  Mr.  Chairman.  I  appreciate  you 
waiting  for  me.  Most  of  the  questions  I  was  going  to  ask  were 
asked  already,  but  I  have  a  few  that  I  would  like  to  ask.  I  thank 
this  distinguished  panel  for  being  here. 

The  first  question  I  have  is  the  settlement.  As  most  of  you  know, 
I  was  very  worried  about  the  SEC  sort  of  giving  WorldCom  a  slap 
on  the  wrist  situation.  At  the  end  of  the  day  they  did  more  than 
many  people  had  feared,  maybe  not  enough  for  some.  Can  I  get  a 
general  view  of  what  people  thought  of  the  settlement  in  terms  of 
how  fair  it  was?  You  do  not  want  to  be  punitive.  At  the  same  time 
you  want  to  make  sure  wrongdoing  is  punished.  If  people  regard 
this  kind  of  massive  fraud  as  a  cost  of  doing  business,  we  have  not 
done  much  good  in  this  country.  So  I  will  just  go  right  down  the 
line. 

Mr.  Barr.  Senator,  I  think  it  was  grossly  deficient.  It  was  not 
just  a  question  of  punishment,  because  as  you  know,  enforcement 
is  not  just  about  punishment  but  making  sure  that  people  do  not 
enjoy  the  benefits  of  the  crime,  disgorgement,  restitution  for  vic¬ 
tims.  Here  they  did  not  go  nearly  far  enough,  and  in  fact,  explained 
themselves  by  saying,  well,  even  if  we  should  have  gone  further,  we 
really  cannot,  because  we  are  worried  if  we  push  it  too  far,  this  is 
a  civil  proceeding  and  we  may  drive  them  into  liquidation. 

But  the  law  specifically  provides  that  if  the  SEC  does  not  believe 
that  it  has  the  civil  tools,  then  it  should  refer  it  to  the  Department 
of  Justice  who  has  the  criminal  tools,  and  notwithstanding  the 
misstatement  of  law  earlier  by  Marcia  Goldstein.  Criminal  for¬ 
feiture,  disgorgement,  penalties  are  not  dischargeable;  they  take 
priority,  which  is  clear  recognition  in  the  law  that  enforcement 
comes  first,  decides  what  is  fair  to  leave  in  the  estate,  and  then 
bankruptcy  comes  second,  which  determines  how  that  state  is  split 
up. 

Senator  Schumer.  Mr.  Katzenbach? 

Mr.  Katzenbach.  I  have  already  spoken  on  that,  so  many  times. 
Senator,  all  I  will  say  to  you  on  this  is  we  could  live  with  that  be¬ 
cause  it  did  not  put  us  out  of  business.  I  think  anything  more 
would  have  been  punitive.  That  was  also  the  opinion  of  Judge 
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Rakoff.  Got  it  as  250  million,  and  then  said  anything  more  than 
that  is  punitive  and  will  put  them  out  of  business.  That  is  the 
wrong — 

Senator  ScHUMER.  Do  you  think  it  compared  fairly,  given  the 
amount  of  fraud,  to  other  settlements? 

Mr.  Katzenbach.  Yes.  But  that  amount  of  fraud  is  so  great,  you 
know,  you  could  boil  the  ocean  and  then  not  satisfy  people  on  that 
amount  of  fraud,  I  agree.  But  who  was  involved  in  that,  they  are 
gone. 

Senator  Schumer.  Ms.  Goldstein. 

Ms.  Goldstein.  Than  you.  Senator  Schumer.  First,  I  would  like 
to  address  what  Mr.  Barr  said  was  a  misstatement  on  my  part, 
which  was  not.  I  was  referring  to  the  provisions  earlier.  Senator, 
in  the  Bankruptcy  Code,  that  distinguish  individual  bankruptcy 
under  which  a  indebtedness  incurred  by  reason  of  fraud  would  not 
be  dischargeable. 

Mr.  Barr.  That  is  only  civil. 

Ms.  Goldstein.  It  is  not  clear,  frankly,  because  I  have  done  a 
lot  of  work  in  this  area,  that  even  a  criminal  penalty  would  be  non- 
dischargeable  in  the  corporate  case.  There  is  a  complete  discharge, 
and  there  is  no  case  and  no  statute  that  is  clear,  and  I  would 
admit,  Mr.  Barr,  that  there  is  some  open  issue  as  to  the  status  of 
a  criminal  penalty  in  a  corporate  bankruptcy.  But  clearly,  penalties 
associated  with  the  commission  of  a  fraud,  indebtedness  associated 
with  the  commission  of  a  fraud,  are  clearly  dischargeable  in  bank¬ 
ruptcy. 

And  I  would  like  to  turn  now  more  directly  to  Senator  Schumer’s 
question  about  the  SEC  settlement.  That  settlement  itself  is  very 
controversial  because  it  demonstrates  to  some  extent  the  conflict 
between  securities  law  enforcement  and  the  Bankruptcy  Code,  and 
I  think  that  the  settlement  is  fair.  It  is  still  subject  to  approval  in 
the  bankruptcy  court,  and  I  believe  that  the  bankruptcy  court  will 
approve  this  settlement  because  it  balances  the  enforcement  power 
of  the  SEC  versus  the  goal  of  bankruptcy,  which  is  to  pay  creditors 
in  the  order  of  their  priority  and  rehabilitate  the  company. 

Senator  Schumer,  earlier  I  mentioned  that  it  is  the  creditors  who 
will  become  the  new  owners  of  WorldCom,  so  I  think  we  have  to 
bear  in  mind  that  this  large  penalty,  as  $750  million  recovery 
against  a  $2.25  billion  fine  will  be  paid  and  it  will  be  a  reduction 
in  the  potential  recovery  of  the  innocent  creditors  who  did  not  com¬ 
mit  the  fraud.  Now — 

Senator  Schumer.  But  if  you  had  a  sort  of  classic  law  school  ras¬ 
cal  case,  the  creditors  are  probably  more  to  blame,  although  admit¬ 
tedly — 

Ms.  Goldstein.  If  the  creditors  were  a  party  to  the  fraud,  we 
might  have  a  different  instance  here,  but  I  think  here — 

Senator  Schumer.  Do  they  not  have  some  kind  of  watch  dog  re¬ 
sponsibility? 

Ms.  Goldstein.  I  do  not  think  that  a  lender  has  ever  been  held 
responsible  for  the  accounting  fraud  of  the  party  who  effectively  ob¬ 
tained  loans  based  on  fraudulent  financials  from  the  particular 
lender  or  investor. 

Chairman  Hatch.  Senator,  would  you  yield  on  that? 

Senator  Schumer.  I  yield  to  my  good  friend,  Orrin. 
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Chairman  Hatch.  Let  me  just  ask  you  this.  Is  there  not  some  re¬ 
sponsibility  on  the  creditors’  part  to  investigate  why  they  rose  the 
debt  so  much,  and  loaned  so  much  money? 

Ms.  Goldstein.  I  think  that — 

Chairman  Hatch.  Let  me  ask  you  further.  In  that  regard — and 
I  am  sorry  to  interrupt  you,  Senator,  but  this  is  something  that  has 
bothered  me.  In  that  regard,  how  much  of  the  total  debt  of 
WorldCom  will  be  discharged  in  bankruptcy,  and  then  how  much 
will  remain  after?  I  have  heard  various  figures.  I  would  just  like 
to  know  for  myself,  but  those  two  questions  I  would  like  you  to  an¬ 
swer.  It  seems  to  me  some  of  the  creditors,  to  give  that  kind  of 
money,  if  it  is  as  high  as  I  have  heard  it  is. 

Ms.  Goldstein.  Let  me  explain  a  little  bit  about  the  plan  of  reor¬ 
ganization  that  was  negotiated  with  the  creditors. 

Chairman  Hatch.  Would  you  answer  that  other  question  too? 

Ms.  Goldstein.  The  indebtedness  owed  to  WorldCom’s  creditors 
at  the  commencement  of  the  case  is  approximately  $40  billion. 

Chairman  Hatch.  Do  you  not  think  that  is  awfully  high,  and  do 
you  not  think  the  creditors  have  some  responsibility  to  be  sure  that 
the  money  they  are  lending  is — 

Ms.  Goldstein.  The  creditors,  I  would  say  30  billion  of  that  or 
I  would  say  27  billion  of  that  is  institutional  debt,  bond  holders, 
bank  debt,  and  I  would  say.  Senators,  that  those  institutions  do 
due  diligence  and  make  a  credit  assessment.  I  know  for  certain 
that  banks  take  their  loans  up  through  a  credit  Committee  and  do 
a  credit  analysis  of  the  company  that  they  are  making  loans  to,  and 
there  is  information  when  bond  debt  is  issued  in  the  high  yield 
market,  through  a  prospectus  that  describes  the  financial  condition 
of  the  company.  The  fact  is  that  at  the  time  some  of  this  debt  was 
issued,  not  all,  for  example,  you  have  a  $2.6  billion  issue  of  debt 
at  MCI,  MCIC,  which  is  one  of  the  subsidiaries,  that  is  issued  be¬ 
fore  1996.  So  I  would  say  that  with  respect  to  that  debt,  there  were 
no  fraudulent  financials.  That  is  outside  the  parameter. 

So  we  are  looking  at  the  more  recently  issued  debt  of  the 
WorldCom  entities. 

Senator  Schumer.  Which  is  how  much  of  the  total? 

Ms.  Goldstein.  Which  is  at  least  $11  billion  out  of  the  $27  bil¬ 
lion  total  that  was  issued  during  the  period  of  fraud.  It  may  be 
more.  It  may  be  $18  billion. 

Senator  Schumer.  It  is  a  lot. 

Ms.  Goldstein.  It  is  a  lot.  But  those  creditors.  Senators,  did  not 
have  the  information  that  would  enable  them  to  understand  that 
these  books  were  cooked. 

Senator  Schumer.  Ms.  Goldstein,  what  Orrin  is  saying  and  what 
I  am  saying  here,  or  just  asking,  frankly,  is  that  nobody  is  saying 
the  creditors  committed  the  fraud,  encouraged  the  fraud,  partici¬ 
pated  in  the  fraud.  But  these  are  all  these  bankruptcy  proceedings, 
and  all  of  these  are  very  difficult  balancing  acts,  and  in  the  law  we 
often  hold  that  somebody  who  is  not  fully  to  blame,  but  might  have 
been  more  in  a  position  to  do  something  to  stop  it,  not  being  fully 
culpable,  but  not  being  fully  removed,  should  suffer  more  than 
somebody  who  is  totally  removed,  let  us  say  one  of  Mr.  Bahr’s 
union  members  who  is  in  another  company  that  is  competing,  or 
I  guess  a  stockholder  would  be  more  directly  involved,  per  se,  even 
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if  it  is  a  small  little  stockholder,  than  a  debtor,  but  a  worker.  I 
mean  we  do  not  have  any — what  about  all  the  workers  who  lose 
their  jobs  and  things  like  that,  their  pensions,  et  cetera? 

Ms.  Goldstein.  Let  me  make  a  few  comments  on  that.  Most  of 
the  creditors  in  this  case  will  receive  a  recovery  which  we  estimate 
to  be  36  cents  on  the  dollar.  So  it  is  not  as  if  they  are  running  off 
with  a  lot  of  money  here.  They  are  being  punished.  They  have  suf¬ 
fered  dramatic  losses,  and  that  includes  the  pension  funds  who 
hold  bonds  in  this  company.  So  to  take  further  punishment  against 
the  company,  which  would  reduce  recoveries  even  more,  would  be 
very  hurtful  to  those  parties,  including  pension  funds. 

Senator  Schumer.  Okay,  I  have  it.  So  you  are  saying  the  market 
punishment  suffices. 

Ms.  Goldstein.  There  is  tremendous  market  punishment. 

Senator  Schumer.  Do  you  agree  with  that,  Mr.  Bahr? 

Mr.  Bahr.  Senator,  WorldCom  acquired  $17-1/2  billion  of  assets 
through  the  use  of  its  inflated  earnings,  so  taking  away  a  half  a 
billion  still  leaves  17  billion. 

But  as  I  stated  in  my  testimony,  the  cash  penalty  was  larger 
against  Mr.  Milken  than  against  this  company. 

Chairman  Hatch.  Would  the  Senator  yield? 

Senator  Schumer.  I  will  be  happy  to  yield. 

Chairman  Hatch.  Of  the  $40  billion  how  much  of  that  would  be 
dischargeable  in  this  bankruptcy?  At  least  approximate  it. 

Ms.  Goldstein.  Okay.  All  of  the  40  billion  will  be  dealt  with  in 
the  bankruptcy.  The  company  will  emerge  with  5.5  billion  in  new 
debt  that  will  be  issued  to  these  creditors,  and  the  creditors  will 
receive  the  balance  of  their  recovery  in  stock.  Some  trade  creditors 
will  also  receive  a  cash  payment. 

Chairman  Hatch.  But  virtually  all  of  the  $40  billion  except  for 
the  5.5 — 

Ms.  Goldstein.  Will  be  exchanged  for  stock  and  notes,  that  is 
correct. 

Senator  Schumer.  So  they  did  not  lose  as  much  as  you  were  first 
saying  if  the  company  comes  back  and  does  great? 

Ms.  Goldstein.  The  valuation  of  the  company  that  is  projected 
on  its  emergence  is  only  $12  billion. 

Senator  Schumer.  Yes,  but  they  have  equity  and — 

Ms.  Goldstein.  They  have  equity,  and  if  the  company  can  per¬ 
form,  and  compete  in  an  environment  vis-a-vis  their  much  larger 
and  better  positioned  competitors.  I  pointed  out  earlier.  Senator, 
that  on  emergence  MCI  will  come  out  with  $5.5  billion  in  debt  vis- 
a-vis  a  value  of  $12  billion.  It  is  about  41  percent.  If  you  look  at 
Verizon’s  debt,  for  example,  that  represents  about  30  percent  of  the 
company’s  value.  So  from  who  is  more  leveraged,  frankly,  even  on 
emergence  from  bankruptcy,  MCI  will  be. 

Chairman  Hatch.  Senator,  would  you  yield  again? 

Senator  Schumer.  You  are  the  Chairman. 

[Laughter.] 

Chairman  Hatch.  I  am  grateful  you  would  yield,  but  these  are 
problems  that  bother  me. 

You  indicated  that  there  would  be  a  competitive  disadvantage  in 
your  testimony.  General  Barr.  And  you  have  indicated  that 
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Verizon,  for  instance,  would  have  an  advantage  from  a  debt-to-cap- 
ital  ratio,  I  guess.  I  am  not  sure.  But  who  is  right  here? 

Mr.  Barr.  How  do  people  pay  off  debt?  They  pay  it  off  with 
money  coming  in  the  door,  and  money  coming  in  the  door,  your  rev¬ 
enue,  your  sales,  that  is  a  hard  and  fast  thing  that  you  can  count 
and  see.  The  proper  way  of  measuring  your  leverage  is  the  ratio 
of  your  debt  to  the  money  coming  in  the  door,  your  sales,  and  that 
is  a  figure  that,  as  I  say,  the  average  in  our  industry  is  85  percent, 
and  they  are  coming  out  with  22  percent. 

The  problem  with  a  debt-to-equity  ratio  is  how  do  measure  equity 
for  WorldCom?  They  do  not  have  financial  statements  out  in  the 
public.  They  can  pick  any  number  out  of  the  air. 

Chairman  Hatch.  They  have  all  these  assets  that  they  have  de¬ 
veloped,  right,  minus  the  debt? 

Mr.  Barr.  Right. 

Chairman  Hatch.  Does  assets — 

Mr.  Barr.  What  is  the  value  of  the  equity?  I  do  not  how  to  value 
the  equity  except  sell — 

Chairman  Hatch.  Some  would  say  $40  billion.  I  do  not  think 
that  is  accurate.  I  guess  I  am  asking  what  would  be  accurate. 

Ms.  Goldstein.  I  would  like  to  address  that.  First  of  all,  by  say¬ 
ing  what  is  our  equity,  we  do  not  have  financial  statements,  we 
have  an  approved  disclosure  statement  in  the  case  with  financial 
information  and  a  valuation  done  by  the  company’s  financial  ad¬ 
viser,  hazard  Freres  and  Company. 

The  historical  financials  do  not  bear  on  the  valuation  of  the  com¬ 
pany’s  assets  today,  and  so  that  valuation,  which  is  approximately 
$12  billion,  is  based  upon  information  that  has  been  available  to 
creditors,  indeed  to  Verizon  as  well,  and  has  been  approved  as  ade¬ 
quate  information  for  creditors  to  make  a  decision. 

Chairman  Hatch.  So  assuming  that  you  have  about  5.5  billion 
in  debt  and  the  assets  are  worth  about  12  billion,  to  use  your  fig¬ 
ures,  how  does  that  compare  to  other  companies  in  the  industry 
who  claim  that  they  are  going  to  be  disadvantaged  by  the  reduction 
of  $35  billion  approximately  in — 

Mr.  Barr.  Their  equity  value  is  based  on  a  series  of  their  own 
projections,  which  they  have  been  changing  almost  on  a  weekly 
basis.  They  do  not  have  accurate  financial  statements.  The  equity 
number  is  a  number  you  can  game,  but  cash  in  the  door  is  not. 

Chairman  Hatch.  But,  General,  are  you  not  saying  that  because 
of  the  huge  discharge  in  bankruptcy,  whatever  that  number  may 
be,  but  starting  with  40  billion,  whatever  it  is  below  that,  that  all 
the  other  companies  are  stuck  with  their  high  debt  for  putting  in 
infrastructure  and  so  forth,  and  that  WorldCom  will  only  have  5.5 
billion  and  yet  will  have  all  the  infrastructure  that  at  least  some 
of  the  $40  billion  built? 

Mr.  Barr.  What  I  am  saying  is,  especially  when  you  have  stolen 
assets — 

Chairman  Hatch.  I  mean  am  I  right  in  that? 

Mr.  Barr.  The  only  way  you  can  get  fairness  here  is  to  make 
sure  there  is  a  real  cost  basis  to  the  property  that  is  being  used 
by  MCI  going  forward,  a  real  cost  basis  that  puts  real  constraints 
on  their  business.  And  when  companies  like  Verizon  and  AT&T 
build  network,  we  spend  real  money,  and  we  have  to  recover  that 
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in  our  prices.  They  are  coming  in  here  with  made-up  numbers  as 
to  their  equity  and  what  their  costs  are,  and  huge  debt  relief.  So 
the  only  way  to  put  the  stolen  assets,  particularly,  here,  because — 
I  am  not  complaining  about  the  operation  of  bankruptcy  law.  What 
I  am  complaining  about  is  its  operation  in  tandem  with  forgiving 
their  continued  possession  of  tainted  assets.  The  only  way  is  to  put 
a  real  cost  basis  on  those  assets.  I  have  no  problem  if  they  want 
to  borrow  the  money  and  pay  the  creditors  cash. 

Mr.  Neporent.  Mr.  Chairman,  maybe  I  could  address  that  for  a 
moment.  I  guess  I  am  a  little  bit  confused  by  Attorney  General 
Barr’s  analogies.  I  mean  nobody  disputes  that  $40  billion  has  gone 
into  this  company  and  been  lost.  Nobody  disputes,  and  in  fact  the 
creditors  agreed,  that  35  of  that  $40  billion  is  going  to  be  converted 
to  equity.  The  valuation  of  that  equity  can  be  determined  on  very 
standard  market  metrics,  multiples  of  earnings  before  interest  and 
taxes,  many  other  metrics,  which  incidentally  is  also  the  way  that 
Verizon’s  equity  is  valued  including  the  way  that  the  public  mar¬ 
kets  value  the  equity,  so  there  is  really  no  confusion  here.  The 
value  of  the  equity  can  be  measured  coming  out  based  on  metrics 
that  financial  professionals  can  agree  upon.  The  cost  basis  is  fairly 
obvious.  We  know  how  much  money  has  gone  into  the  company; 
creditors’  claims  have  been  reconciled. 

So  it  is  really  quite  simple.  The  dollars  that  purchased  those  as¬ 
sets  were  the  dollars  that  were  invested  by  the  real  creditors,  by 
the  victims  of  this  fraud. 

Mr.  Barr.  Look,  either  your  equity  is  based  on  the  market,  and 
you  can  look  at  our  stock  and  what  it  trades  for  and  see  what  it 
is,  or  what  he  is  saying  is  it  is  based  on  historical  numbers.  But 
then  their  historical  numbers  are  garbage. 

Mr.  Neporent.  No,  Senator,  that  is  not  what  I  am  saying.  I  am 
saying  that  our  numbers  are  based  probably — I  think  on  the  last 
year’s  worth  of  revenues,  the  last  year  of  earnings  before  interest 
and  taxes.  There  is  a  track  record  of  this  company  post-fraud. 
There  is  a  projection.  There  is  a  core  business  operation  that  can 
be  measured,  and  those  are  the  numbers  that  are  being  used  to 
measure  this  equity  value,  not  the  completely  different  business 
that  existed  before  the  company  was  reorganized,  simply  not  the 
case. 

Ms.  Goldstein.  Senator,  I  would  like  to  make  one  other  point 
here.  Verizon  has  suggested  that  the  proper  measure  is  to  look  at 
the  debt  of  the  company  as  compared  to  its  sales,  but  that  really 
is  meaningless.  If  you  ran  a  company  for  sale  and  did  not  factor 
into  it  other  parts  of  the  picture  such  as  costs,  such  as  EBITDA, 
you  could  run  a  company  to  the  ground  based  on  the  amount  of 
sales.  In  fact,  I  was  confused  earlier  by  Mr.  Morton  Bahr  when  he 
said  that  the  company  had  ill-gotten  gains  because  we  could  under¬ 
bid  on  a  contract.  The  company  probably  found  itself,  as  we  did 
when  we  reviewed  these  as  bankruptcy  counsel,  with  many,  many 
contracts  that  they  had  to  reject  because  they  were  just  not  profit¬ 
able. 

Let  me  get  back  to  debt  and  compared  to  sales.  Sales  is  not  a 
meaningful  figure  here.  If  you  look  at  MCI’s  revenue,  half  of  that 
revenue  gets  paid  to  local  exchange  carriers,  so  you  really  cannot 
look  at  it  that  way.  The  other  point  to  make  here — 
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Mr.  Baer.  Wait  a  minute.  Excuse  me.  That  is  a  ludicrous  argu¬ 
ment.  Everyone  has  expenses,  and  we  collect  a  lot  of  revenue  that 
we  have  to  pay  out  to  expenses  including  companies  like  MCI. 

Ms.  Goldstein.  But  that  is  my  point,  Mr.  Barr. 

Mr.  Barr.  So  it  is  ludicrous  to  say  that  if  your  revenue  includes 
expenses,  it  is  not  a  legitimate — 

Ms.  Goldstein.  That  is  my  point,  Mr.  Barr.  Let  us  look  at 
Verizon's  margin  and  let  us  look  at  MCFs  margin.  That  would  be 
a  little  different.  What  I  am  saying  is,  is  that  sales  cannot  be 
looked  at  in  a  vacuum,  and  you  could  argue  that  yours  is  a  better 
way  to  look  at  it,  and  I  could  argue  that  debt-to-equity  ratio  is  a 
better  look  at  it,  but  the  fact  is,  that  if  you  actually  look  at  the  debt 
service  as  a  debt  service  number,  how  much  does  Verizon  pay  in 
interest  as  compared  to  its  revenues,  or  how  much  does  any  of 
these  other — of  the  other  RBOCs  such  as  SBC  pay  in  interest  as 
compared  to  its  revenues,  you  would  see  that  this  is  a  very  small 
fraction.  We  are  dealing  with  numbers  of  5  percent  and  under.  So 
whether  we  are  having  a  competitive  advantage  really  is  not  going 
to  be  determine  on  the  level  of  debt  here. 

Mr.  Barr.  This  is  academic.  There  have  been  repeated  state¬ 
ments  by  all  manner  of  MCI  officials  about  how  lean,  mean,  fight¬ 
ing  machine  they  are  going  to  be  when  they  come  out,  and  how 
they  will  have  competitive  advantages,  and  they  make  them  every 
day  up  to  Wall  Street  in  order  to  pump  up. 

Senator  Schumer.  Let  me  ask  you  this,  Ms.  Goldstein,  and  then 
I  have  one  final  question  of  Morty,  of  Mr.  Bahr.  We  have  two 
Barrs,  only  one  is  a  member  of  the  bar.  Right?  I  think  I  am  right 
about  that. 

Do  you  think  that  WorldCom  should  emerge  from  this  with  the 
same  competitive — let  us  not  say  a  greater  competitive  advantage? 
But  there  is  the  argument,  do  you  think  that  WorldCom  should 
emerge  with  the  same  competitive  advantage,  on  equal  footing  with 
the  other  companies  or  not? 

Ms.  Goldstein.  I  am  not  convinced  that  based  upon  the  plan  of 
reorganization  that  WorldCom  has  filed  that  we  are  going  to 
emerge  with  any  kind  of  unprecedented  and  improper  competitive 
advantage. 

Senator  Schumer.  That  is  not  the  question  I  asked  you. 

Ms.  Goldstein.  Then  I  am  not  sure  what  the  question  is. 

Senator  Schumer.  My  question  is  not  whether  you  should  have 
an  advantage,  but  is  there  not  an  argument  that  can  be  made  that 
maybe  you  ought  to  have  a  disadvantage? 

Ms.  Goldstein.  I  think  we  already  do  have  a  disadvantage. 
WorldCom  went  into  Chapter  11.  Chapter  11  is  not  a  desirable 
route  for  any  company.  I  have  been  practicing  in  this  area  for  28 
years.  No  company  wants  to  be  in  Chapter  11.  It  carries  with  it, 
no  matter  what  we  say  about  the  fact  that  there  is  not  a  stigma, 
it  carries  with  it  a  number  of  negatives.  Customers  are  concerned, 
particularly  in  a  company  which  has  to  enter  into  long-term  con¬ 
tracts.  Trade  creditors  are  reticent  to  extend  credit.  The  company 
is  totally  disabled.  WorldCom  has  been  fortunate  that  it  has  been 
able  to  achieve  stability — 
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Senator  ScHUMER.  The  markets,  if  you  have  to  go  issue  new 
debt,  will  the  markets  pay  any  attention  to  the  fact  that  you  have 
come  out  of  Chapter  11? 

Ms.  Goldstein.  I  think  the  fact  that  we  have  just  been  in  Chap¬ 
ter  11,  the  markets  will  scrutinize  us  very  heavily  in  terms  of — 

Senator  ScHUMER.  Well,  they  will  scrutinize  everybody  hopefully. 

Ms.  Goldstein.  And  the  fact  is  that  the  success  rate  of  compa¬ 
nies  coming  out  of  Chapter  11  is  not  very  good.  I  think  only  about 
20  to  30  percent  succeed,  and  there  is  a  high  level  of  return  to 
Chapter  11.  You  are  weakened  by  Chapter  11.  We  hope  that 
WorldCom  can  pursue — and  when  Mr.  Capellas  says  we  are  going 
to  come  out  as  a  lean,  mean  competitive  machine,  what  he  is  trying 
to  say  is,  we  are  going  to  try  and  be  competitive  and  succeed. 

The  fact  is  we  have  not  changed  our  projections  every  week.  The 
company  put  out  a  set  of  projections  back  in  March  that  was  asso¬ 
ciated  with  its  April  15th  disclosure  statement.  We  did  a  supple¬ 
ment,  and  the  company  amended  its  projections.  The  amendment 
to  the  projection  reflected  a  few  things:  the  increase  in  the  SEC 
settlement  from  500  million  to  750  million;  but  it  also  reflected  a 
decrease  in  its  EBITDA  projections  because  of  the  competitive  pric¬ 
ing  that  they  have  been  experiencing  recently  with  respect  to  bun¬ 
dled  services.  So  MCI,  in  bankruptcy,  where  it  pays  no  debt  serv¬ 
ice,  had  to  relook  at  how  successful  it  could  be  because  it  is  going 
to  have  to  match  the  competitive  pricing  engaged  in  by  competitors. 

Senator  Schumer.  But  that  is  true  of  any  new  company  in  the 
world. 

Ms.  Goldstein.  I  am  not  criticizing  that.  I  am  saying  that  is  a 
fact. 

Senator  Schumer.  One  final  question  to  my  friend,  Mr.  Bahr, 
and  this  is  a  general  question.  We  have  lost  172,000  jobs  in  the 
telecom  sector  in  the  last  2  years.  That  is  pretty  huge.  So  my  ques¬ 
tion  to  you  is,  in  relevance  to  this,  how  do  we  grow  those  jobs 
again?  How  do  we  have  telecom  return  to  be  the  vibrant  sector  that 
it  was  in  the  1990’s,  growing  and  creating  new  jobs  and  all  of  that? 

Mr.  Bahr.  I  think  a  good  deal  of  the  problem  is  a  result  of  bad 
public  policy  by  the  FCC,  starting  in  the  previous  administration 
and  continuing  into  this  administration.  The  order  that  we  are  ex¬ 
pecting  for  the  last  two  or  3  months  from  the  FCC,  which  still  has 
not  come  down,  is  going  to  prolong  a  good  part  of  it.  You  cannot 
ask  any  company  to  invest  in  its  business  and  then  in  the  name 
of  competition  give  it  away  below  cost,  and  then  still  have  the  re¬ 
sponsibility  of  maintaining  the  network. 

So  I  think  we  are  driven  by  public  policy  as  well  as  a  bad  econ¬ 
omy  at  this  time,  and  the  lack  of  investment. 

Senator  Schumer.  You  see  it  turning  around  in  the  near  term? 

Mr.  Bahr.  We  always  hope.  I  always  have  confidence  in  all  these 
folks  sitting  here.  We  know  that  it  is  the  companies  that  create  the 
jobs,  and  our  role  is  to  try  and  work  as  best  we  can  in  the  most 
cooperative  way  to  help  grow  the  business  so  that  we  have  good 
jobs  and  good  customer  service,  and  thus  impact  positively  on  the 
economy. 

Senator  Schumer.  I  think  you  have  done  that.  You  have  really 
tried  to  help  whichever  companies  your  members  are  part  of.  I 
have  seen  that. 
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Mr.  Bahr.  Thank  you. 

Chairman  Hatch.  I  just  want  you  to  know  you  are  my  kind  of 
union  leader.  I  think  you  have  done  very,  very  well. 

I  appreciate  all  of  you  coming  today.  We  hope  this  has  been  a 
balanced  and  fair  hearing,  and  it  has  been  very  interesting  to  me, 
and  we  will  all  have  to  reassess  and  reevaluate,  and  we  appreciate 
the  information  that  you  have  given  us  today. 

With  that,  we  will  recess  until  further  notice. 

[Whereupon,  at  4:41  p.m.,  the  Committee  was  adjourned.l 
[Questions  and  answers  and  submissions  for  the  record  follow.l 
[Additional  material  is  being  retained  in  the  Committee  files.l 
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Fax:  (202)  336-7925 
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August  20,  2003 


VIA  E-MAIL  AND  MAIL 

Senate  Judiciary  Committee 
Att:  Barr  Huefher 
224  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Mr.  Huefiier: 

Attached  are  answers  to  the  questions  submitted  by  Chairman  Hatch  to  William  Barr  in 
connection  with  his  testimony  before  the  Committee  on  July  22,  2003. 

If  you  have  any  questions,  please  let  me  know. 

Yours  truly. 


John  M.  Goodman 
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Responses  to  Questions  from  Members  of  the  Committee 

Out-of-market  competition 

Q.  Why  hasn’t  Verizon  entered  and  competed  in  the  home  market  of  another  RBOC? 

A.  Verizon  is  actively  competing  in  the  home  markets  of  other  Bell  companies,  and  has, 

for  many  years,  been  competing  across  the  country  against  other  incumbent  local  carriers  in 
both  the  traditional  local  telephone  market  and  in  the  wireless  market. 

In  just  the  three  years  since  the  merger  of  Bell  Atlantic  and  GTE  that  formed  Verizon, 
the  company  has  spent  hundreds  of  millions  of  dollars  to  allow  it  to  compete  in  providing  both 
narrowband  and  broadband  services  in  out-of-region  areas.  Pursuant  to  the  terms  of  the  FCC 
order  approving  that  merger,  the  Commission  has  already  has  reviewed  and  confirmed  more 
than  $400  million  of  Verizon’s  out-of-region  investment,  and  it  is  currently  reviewing 
submissions  documenting  more  than  $150  million  in  additional  out-of-region  investment.  And 
these  sums  do  not  reflect  out-of-home-market  activities  by  GTE  and  Bell  Atlantic  before  their 
merger  in  2000. 

Verizon  also  competes  with  (and  faces  competition  from)  other  incumbents  in  the 
wireless  market.  Verizon  cunently  has  over  35  million  wireless  customers  nationwide,  many 
of  whom  live  in  the  home  markets  of  other  Bell  companies.  In  growing  numbers,  wireless 
services  compete  directly  with  landline  phones,  diverting  billions  of  minutes  and  millions  of 
lines  from  incumbents’  traditional  local  business.  The  wireless  sector  also  has  affected  the 
pricing  of  landline  services.  For  example,  the  bundled  and  flat  rate  packages  that  have  become 
so  prominent  in  the  landline  sector  were  influenced  by  and  in  many  ways  reactions  to  the 
marketing  of  wireless  services.  Verizon  and  the  other  incumbents  thus  compete  against  each 
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Other,  other  wireless  carriers,  as  well  as  other  non-traditional  alternatives  to  voice  service,  such 
as  e-mail  and  instant  messaging. 

Increased  FCC  enforcement  powers 

Q.  Would  you  agree [  that  FCC  enforcement  powers  should  be  increased  to  maintain 
healthy  competition  envisioned  by  the  1996  Telecom  Act]? 

A.  No.  The  FCC  has  ample  enforcement  authority,  and  uses  it. 

Q.  Please  comment  on  the  following  proposals  to  strengthen  FCC  enforcement  power: 

1)  An  increase  of  the  penalty  for  violations  of  the  Communications  Act  committed  by 
common  carrier. 

Verizon  does  not  support  changing  the  existing  statutory  forfeiture  caps.  Actual  FCC 
enforcement  actions  against  carriers  clearly  demonstrate  that  these  caps  do  not  operate  as  a 
ceiling  or  otherwise  limit  the  FCC’s  broad  discretion  under  section  503(b)  to  impose  significant 
fines  and  forfeitures. 

Under  section  503(b)  of  the  Act,  and  the  inflationary  adjustments  provided  for  under  the 
Debt  Collection  Improvement  Act  of  1 996,  the  FCC  currently  can  fine  a  common  carrier  up  to 
$  1 20,000  per  violation  or  per  day  of  a  continuing  violation,  up  to  a  total  of  $  1 .2  million.  The 
FCC  has  repeatedly  demonstrated  its  ability  under  existing  authority  to  impose  fines  or  reach 
settlements  with  common  carriers  for  amounts  far  in  excess  of  $1.2  million;  as  high  as  $6.5M 
in  a  single  enforcement  action. 

If  any  change  is  made,  it  should  not  be  limited  to  ‘‘eommon  carriers,”  as  the  question 
suggests,  and  should  apply  equally  to  all  firms  subject  to  the  FCC’s  jurisdiction.  This  is 
especially  important  in  light  of  the  convergence  underway  in  the  telecommunications  sector, 
whereby  companies  that  started  in  different  lines  of  business  are  providing  a  broad  range  of 
services  in  competition  with  one  another. 

2)  An  extension  of  the  statute  of  limitations  for  a  violation. 
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There  is  no  need  to  extend  the  statute  of  limitations.  As  noted  above,  the  FCC  has 
demonstrated  its  ability  to  take  swift  and  significant  action  against  carriers  under  the  existing 
limitations  period.  While  extending  this  period  would  not  necessarily  change  the  outcome  of 
any  FCC  action,  it  would  certainly  add  further  delay,  uncertainty  and  regulatory  uncertainty  in 
a  market  that  already  has  too  much. 

3)  Additional  penalties  for  any  violations  of  the  “market-opening”  provisions  of  the  1 996 
Telecommunications  Act  (sec.  251,  252,  271,  272). 

The  Bell  companies’  conduct  in  the  marketplace  is  actively  overseen  by  the  FCC  and 
state  commissions.  It  is  also  subject  to  significant  performance  monitoring  and  remedy  plans 
imposed  by  both  the  states  and  the  FCC.  In  addition,  the  FCC  can  revoke  or  suspend  a  Bell 
company’s  long  distance  authorization  for  a  violation  of  these  provisions.  There  is  no  need  for 
additional  penalties  for  violations  of  the  market  opening  provisions  of  the  Act. 

In  addition,  Congress  should  not  single  out  these  provisions  of  the  Act  for  special 
penalties.  Other  violations  by  carriers  can  endanger  public  safety  {e.g,,  the  E91 1  rules),  disrupt 
the  operation  of  competitive  markets  (e.g, ,  slamming)  and  invade  consumer  privacy  {e.g. , 
CPNI,  junk  fax,  do-not-call).  Congress  should  not  signal  that  these  violations  are  less 
important  by  authorizing  additional  penalties  only  for  the  Act’s  market  opening  provisions. 
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WeiU  Gotshal  &  Manees  Responses  to  Questions  from  Senator  Feingold 


1.  Your  law  firm  represents  both  WorldCom  and  MCI,  even  though  both 

companies  are  separate  legal  entities  that  filed  for  bankruptcy  as  separate 
legal  entities.  How  can  a  single  law  firm  address  -  in  a  neutral  and  fair  way 
without  conflicts  of  interest  -  all  of  the  legal  issues  relating  to  claims  against 
MCI  asserted  by  WorldCom?  Isn’t  it  a  conflict  of  interest  to  represent  both 
MCI  and  WorldCom  as  to  matters  which  are  adverse  between  them? 

It  is  standard  practice  in  chapter  1 1  cases  for  one  law  firm  to  represent  affiliated 
debtor  entities  in  jointly  administered  cases.  Well  known  examples,  in  addition  to 
WorldCom,  are  Enron,  Bethlehem  Steel,  Global  Crossing,  Kmart,  and  United  Airlines. 

In  fact,  the  Supreme  Court  recognized  congressional  intent  to  allow  affiliated  debtors  to 
be  reorganized  in  joint  proceedings.  See  Duggan  v.  Sansberry,  327  U.S.  499,  511  (1946) 
{citing  Mar-Tex  Realization  Corp.  v.  Wolfson^  145  F.2d  360,  363  (2d  Cir.  1944)).  The 
unified  administration  of  affiliated  debtors  is  eminently  practical  because  it  conserves 
both  judicial  and  estate  resources.  See  Grubbs  v.  Pettit,  282  F,2d  557,  563  (2d  Cir. 

1 960).  In  the  WorldCom  cases,  222  individual  legal  entities  filed  chapter  1 1  petitions.  It 
would  have  been  impractical  for  each  legal  entity  to  retain  separate  bankruptcy  counsel  to 
represent  its  estate. 

The  requirements  for  a  law  firm  (or  other  professional)  to  be  retained  by  a  debtor 
are  set  forth  in  section  327  of  the  Bankruptcy  Code.  Section  327(a)  permits  the  retention 
of  a  professional  as  long  as  the  professional  does  not  (i)  hold  or  represent  an  interest 
adverse  to  the  estate  and  (ii)  is  disinterested.  1 1  U.S.C.  §  327(a).  The  term 
"‘disinterested*’  is  defined  in  section  101(14)  of  the  Bankruptcy  Code  and  essentially 
requires  that  the  professional  not  have  an  interest  materially  adverse  to  the  estate.  1 1 
U.S.C.  §  101(14).  The  “twin  requirements  of  disinterestedness  and  lack  of  adversity 
telescope  into  what  amounts  to  a  single  hallmark.”  /«  re  Martin,  817  F.2d  175,  180  (1st 
Cir.  1 987).  Therefore,  professionals  seeking  to  be  retained  under  section  327(a)  of  the 
Bankruptcy  Code  must  demonstrate  that  they  hold  no  interest  adverse  to  the  estate.  In  re 
Mercury,  280  B.R.  35,  54  (Bankr.  S.D.N.Y.  2002), 

The  fact  that  intercompany  claims  may  exist  between  and  among  affiliated 
debtors  does  not  automatically  disqualify  a  law  firm  from  representing  all  of  the  affiliated 
debtors.  See  Hassett  v.  McColley  {In  re  O.PM,  Leasing  Servs.,  Inc.),  16  B.R.  932,  939“ 
40  (Bankr.  S.D.N.Y.  1982)  (despite  the  existence  of  an  intercompany  claim,  where  parent 
and  subsidiary  debtor  share  a  “common  goal”  and  “unity  of  interests,”  one  attorney  may 
represent  both  estates);  In  re  lorizzo,  35  B.R.  465, 468-69  (Bankr.  E.D.N.Y.  1983) 
(attorney  could  represent  five  affiliated  debtors  as  long  as  the  attorney  was  not  involved 
in  pursing  intercompany  claims).  Therefore,  without  a  showing  of  an  actual,  present 
conflict,  courts  will  permit  one  law  firm  to  represent  affiliated  debtors.  See  O.P.M. 

Serys.,  16  B.R.  at  940;  In  re  Rundleit,  137  B.R.  144,  146  (Bankr.  S.D.N.Y.  1992)  (“In 
this  district,  it  has  been  held  that  inter-company  claims  do  not  constitute  an  impermissible 
conflict  of  interest  for  representation,”). 
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While  significant  intercompany  claims  exist  between  and  among  nearly  all  of  the 
222  debtor  entities  in  the  WorldCom  chapter  1 1  cases  (collectively,  the  “Debtors”)*  none 
of  those  claims  are  being  prosecuted  by  any  Debtor  against  any  other  Debtor.  The 
Debtors  share  a  “unity  of  interest”  and  a  “common  goal”  of  being  reorganized  as  a  single, 
integrated  business.  Moreover,  the  Debtors  believe  that  the  prosecution  of  those 
intercompany  claims  would  severely  prejudice  the  Debtors  in  terms  of  cost  and  delay  and 
would  negatively  impact  the  distributions  to  all  creditors.  In  fact,  for  these  and  other 
reasons,  the  Debtors  have  worked  closely  with  all  of  the  major  creditor  constituencies  to 
formulate  a  plan  of  reorganization  that  takes  into  consideration  the  relative  strengths  and 
weaknesses  of  the  intercompany  claims  and  eliminates  the  need  to  prosecute  the 
intercompany  claims  through  substantive  consolidation. 

2.  Why  didnH  you  seek  separate  legal  counsel  for  MCI  to  provide  neutral 

advice  regarding  the  claims  asserted  by  WorldCom? 

As  discussed  above,  WorldCom  is  not  asserting  claims  against  MCI.  The  relative 
strengths  and  weaknesses  of  intercompany  claims  manifest  themselves  in  disputes 
between  creditors  of  the  different  estates.  Accordingly,  while  the  Debtors  serve  as 
fiduciaries  for  all  creditors,  the  separate  interests  of  creditors  of  MCI  Communications 
Corp.  and  its  subsidiaries  (collectively,  the  “MCI  Companies”)  are  fully  represented  in 
these  chapter  1 1  cases  by  several  constituencies.  On  July  29,  2002,  the  United  States 
Trustee  for  the  Southern  District  of  New  York  (the  “U.S.  Trustee”)  appointed  the 
statutory  committee  of  unsecured  creditors  (the  “Committee”).  The  Committee  and  each 
of  its  members  serve  as  fiduciaries  for  all  unsecured  creditors,  regardless  of  which  Debtor 
such  creditors'  claims  are  asserted  against.  Of  the  14  members  of  the  Committee,  six  are 
creditors  of  the  MCI  Companies.  Moreover,  no  less  than  eight  law  firms  have  been 
retained  by  various  constituencies  to  represent  the  specific  interests  of  the  creditors  of  the 
MCI  Companies.  Specifically,  creditors  of  the  MCI  Companies  are  represented  by  (i)  an 
ad  hoc  committee  of  MCI  senior  bondholders,  (ii)  the  indenture  trustee  for  the  MCI 
senior  bond,  (iii)  an  ad  hoc  committee  of  MCI  subordinated  bondholders,  (iv)  the 
indenture  trustee  for  the  MCI  subordinated  bonds,  (v)  an  ad  hoc  committee  of  MCI  trade 
creditors,  and  (vii)  AOL  and  EDS,  which  are  members  of  the  Committee  and  trade 
creditors  of  the  MCI  Companies.  Each  of  these  parties  or  groups  is  represented  by  one  or 
two  law  firms. 

The  adequate  representation  of  the  creditors  of  the  MCI  Companies  has  been 
confirmed  by  the  United  States  Bankruptcy  Court  for  the  Southern  District  of  New  York. 
On  April  30, 2003,  HSBC  Bank  USA,  the  indenture  trustee  under  the  MCI  subordinated 
bonds,  filed  a  motion  (the  “HSBC  Motion”)  to  appoint  an  official  committee  of  creditors 
of  the  MCI  Companies  on  the  grounds  that  the  creditors  of  the  MCI  Companies’  estates 
were  not  properly  represented  in  the  plan  of  reorganization  negotiation  process.  By 
order,  dated  May  30, 2003  (the  “HSBC  Order”),  the  Bankruptcy  Court  denied  the  HSBC 
Motion  on  the  basis  that  “the  representation  of  the  creditors  of  MCI  by  the  [Committee] 
is  adequate  as  required  by  section  1 102  of  [the  Bankruptcy  Code]  and  that  Ae 
appointment  of  an  additional  committee  pursuant  to  section  1 102  of  the  Bankruptcy  Code 
is  not  necessary  to  assure  adequate  representation  of  creditors  of  MCI.”  See  HSBC  Order 
at  2,  a  copy  of  which  is  annexed  hereto. 


NY2:\1 303 1 1 7\03NRXHP03  }.DOC\8  { 793.0004 


2 


47 


3.  Who  is  your  primary  client  in  this  matter  “•  MCI  or  WorldCom? 

WG&M  represents  all  of  the  Debtors  in  these  jointly  administered  cases, 
including  WorldCom  and  MCI. 

4.  I  assume  you  sought  permission  from  the  Department  of  Justice  or  the  Court 
to  represent  both  MCI  and  WorldCom  as  to  claims  between  the  companies. 

Is  that  correct?  If  so,  please  provide  details  of  that  request  and  the  response 
you  receive. 

On  July  21,  2002,  WG&M  filed  an  application,  pursuant  to  section  327(a)  of  the 
Bankruptcy  Code  (the  “WG&M  Application”),  seeking  to  be  retained  as  counsel  to  the 
Debtors.  By  order,  dated  September  4, 2002,  the  Bankruptcy  Court  granted  the  WG&M 
Application.  The  U.S.  Trustee  did  not  object  to  the  WG&M  Application. 

5.  Did  your  law  firm  speciflcally  and  separately  disclose  to  the  Bankruptcy 
Court  or  the  Department  of  Justice  that  you  would  represent  both  MCI  and 
WorldCom  as  to  claims  between  them?  If  so,  please  provide  copies  to  the 
Committee. 

In  the  WG&M  Application,  WG&M  discloses  that  it  will  represent  all  of  the 
Debtor  entities.  WG&M  does  not  specifically  and  separately  disclose  that  it  will 
represent  any  Debtor  entity  in  its  prosecution  of  claims  against  any  other  Debtor  entity, 
and  in  fact,  WG&M  has  not  and  will  not  represent  any  Debtor  entity  in  its  prosecution  of 
claims  against  any  other  Debtor  entity.  The  WG&M  Application  makes  clear  that  the 
Debtors  are  retaining  “conflicts  counsel”  and,  to  the  extent  it  would  be  inappropriate  for 
WG&M  to  represent  the  Debtors  in  a  certain  matter,  conflicts  counsel  (or  another 
appropriate  firm)  will  be  retained  to  represent  the  Debtors  in  such  matter. 

6.  In  the  WorldCom/MCI  bankruptcy,  MCI  has  only  one  director.  This  sole 
director  is  also  the  CEO  of  WorldCom.  Because  WorldCom  is  asserting 
numerous  claims  against  MCI,  do  MCI’s  creditors  have  reason  to  be 
concerned  that  this  director  has  divided  loyalties  when  it  comes  to  protecting 
the  bankruptcy  estate  of  MCI  for  the  benefit  of  MCI’s  creditors? 

As  CEO  of  WorldCom,  Inc.,  and  as  a  director  of  each  of  the  222  Debtor  entities, 
Michael  Capellas  has  a  fiduciary  duty  to  all  creditors.  The  estates  of  all  222  Debtors 
share  a  “unity  of  interest”  and  a  “common  goal”  of  being  reorganized  as  a  single, 
integrated  business.  Thus,  there  is  no  divided  loyalty. 

This  too  has  been  confirmed  by  the  Bankruptcy  Court.  On  April  17  and  21, 2003, 
the  ad  hoc  committee  of  MCI  trade  claims  and  ad  hoc  committee  of  MCI  bondholders, 
respectively,  filed  motions  seeking  the  appointment  of  a  trustee  (the  “Trustee  Motions”) 
for  the  MCI  Companies  on  the  basis  that,  among  other  things,  the  MCI  Companies  do  not 
have  a  fiduciary  acting  on  their  behalf.  Following  an  evidentiary  hearing,  the  Bankruptcy 
Court  denied  the  Trustee  Motions  based  upon,  among  other  things,  the  fact  that  the 
Debtors  had  appropriately  discharged  their  fiduciary  duties  in  evaluating  and  analyzing 
the  issues  surrounding  the  formulation  of  the  plan  of  reorganization.  See  Memorandum 
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Decision  and  Order  Denying  Motions  for  Appointment  of  a  Chapter  11  Trustee  and 
Examiner,  dated  May  16, 2003  at  15,  a  copy  of  which  is  annexed  hereto. 

7.  Given  the  potential  conflicts  of  interest  associated  with  representing  both 
WorldCom  and  MCI  when  WorldCom  Is  asserting  claims  against  MCI,  why 
did  you  oppose  motions  to  set  up  a  trustee  or  a  committee  of  MCI  creditors 
to  safeguard  MCI’s  interest?  Are  you  opposed  to  separate  representation  for 
MCI’s  creditors? 

Neither  WG&M  nor  the  Debtors  are  opposed  to  the  creditors  of  the  MCI 
Companies  receiving  proper  representation.  In  fact,  as  noted  above  in  response  to 
question  2  and  as  recognized  by  the  Bankruptcy  Court,  the  creditors  of  the  MCI 
Companies  are  adequately  represented  in  these  chapter  1 1  cases. 

At  the  outset  of  these  cases,  the  U.S.  Trustee  found  no  legal  or  factual  basis  to 
support  the  appointment  of  a  chapter  1 1  trustee  or  separate  committee  for  creditors  of  the 
MCI  Companies.  In  addition,  the  U.S.  Trustee  did  not  support  the  Trustee  Motions. 
Simply  put,  in  light  of  the  more  than  adequate  representation  of  the  creditors  of  the  MCI 
Companies,  the  relief  requested  in  the  HSBC  Motion  and  the  Trustee  Motions  was  not  in 
the  best  interests  of  the  Debtors,  their  estates,  or  creditors  (a  conclusion  that  the 
Bankruptcy  Court  agreed  with).  Accordingly,  consistent  with  their  fiduciary  duties,  the 
Debtors,  through  WG&M,  opposed  the  motions. 

8.  Examiner  Thornburgh’s  report  indicated  that  many  of  the  claims  against 
MCI  by  WorldCom  were  suspicious.  Did  you  advise  MCI  regarding  possible 
defenses  it  could  raise  against  WorldCom  claims? 

In  analyzing  the  issues  concerning  substantive  consolidation,  we  examined  and 
advised  the  Debtors  of  various  issues  concerning  the  enforceability  of,  and  defenses  to, 
intercompany  claims. 

9.  Should  Examiner  Thornburgh’s  work  be  completed  before  there  is  a 
confirmation  hearing  on  the  proposed  re-organization  plan? 

Mr.  Thornburgh’s  appointment  as  examiner  is  focused  on  the  facts  and 
circumstances  surrounding  the  prepetition  fraud  and  related  issues.  Mr.  Thornburgh’s 
examination  does  not  concern  whether  the  Debtors  can  satisfy  the  requirements  for 
confirming  a  plan  of  reorganization  under  section  1 129  of  the  Bankruptcy  Code.  The 
confirmation  requirements  will  be  the  subject  of  an  evidentiary  hearing  and  will  be 
decided  upon  by  the  Bankruptcy  Court. 
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10.  Did  KPMG  serve  as  an  advisor  in  any  capacity  for  WorldCom  or  MCI  prior 
to  the  bankruptcy  filings?  If  so,  how  can  KPMG  independently  evaluate  the 
validity  and  enforceability  of  intercompany  claims  that  may  have  arisen,  in 
part,  because  of  advice  it  gave? 

Prior  to  the  commencement  of  the  chapter  1 1  cases,  KPMG  provided  tax  advice  to 
the  Debtors.  KPMG  has  now  been  retained  as  the  Debtors’  auditor. 

11.  Is  KPMG  also  a  client  of  your  law  firm,  in  addition  to  being  the  auditor  for 
WorldCom  and  MCI?  If  so,  how  can  your  law  firm  assess  the  usefulness  of 
KPMG’s  service  to  the  bankruptcy  estate  in  a  disinterested  fashion? 
Wouldn’t  you  have  an  obligation  to  protect  your  client  KPMG  if  it  turns  out 
that  KPMG  provided  pre-bankruptcy  advice  that  could  be  the  subject  of 
litigation? 

KPMG  is  a  client.  This  fact  was  prominently  disclosed  in  WG&M’s  disclosure 
affidavit,  which  was  annexed  as  an  exhibit  to  the  WG&M  Application.  WG&M  would 
not  represent  either  KPMG  or  the  Debtors  in  any  dispute  or  litigation  between  them. 

12.  Will  you  or  your  law  firm  receive  a  bonus  or  other  form  of  special 
compensation  if  the  proposed  re-organization  plan  is  confirmed? 

No. 

13.  Has  anything  occurred  since  you  and  your  firm  decided  to  represent  both 
WorldCom  and  MCI  in  this  proceeding  to  make  you  doubt  whether  this  dual 
representation  is  appropriate  in  these  circumstances? 

No. 
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Weil,  Gotshal  &  Manges  Responses  to  Questions  from  Senator  Kohl 


1.  Can  you  please  explain  bow  your  joint  representation  is  not  a  conflict  of 
interest  and  how  the  representation  would  not  adversely  affect  either 
company  when  their  interests  diverge? 

It  is  standard  practice  in  chapter  1 1  cases  for  one  law  firm  to  represent  affiliated 
debtor  entities  in  jointly  administered  cases.  Well  known  examples,  in  addition  to 
WorldCom,  are  Enron,  Bethlehem  Steel,  Global  Crossing,  Kmart,  and  United  Airlines. 

In  fact,  the  Supreme  Court  recognized  congressional  intent  to  allow  affiliated  debtors  to 
be  reorganized  in  joint  proceedings.  See  Duggan  v.  Sansberry,  327  U.S.  499,  511  (1946) 
{citing  Mar-Tex  Realization  Corp.  v.  Wolfson,  145  F.2d  360,  363  (2d  Cir.  1944)).  The 
unified  administration  of  affiliated  debtors  is  eminently  practical  because  it  conserves 
both  judicial  and  estate  resources.  See  Grubbs  v.  Pettit,  282  F.2d  557,  563  (2d  Cir. 

1 960),  In  the  WorldCom  cases,  222  individual  legal  entities  filed  chapter  1 1  petitions.  It 
would  have  been  impractical  for  each  legal  entity  to  retain  separate  bankruptcy  counsel  to 
represent  its  estate. 

The  requirements  for  a  law  firm  (or  other  professional)  to  be  retained  by  a  debtor 
are  set  forth  in  section  327  of  the  Bankruptcy  Code.  Section  327(a)  permits  the  retention 
of  a  professional  as  long  as  the  professional  does  not  (i)  hold  or  represent  an  interest 
adverse  to  the  estate  and  (ii)  is  disinterested.  1 1  U.S.C.  §  327(a).  The  term 
“disinterested"’  is  defined  in  section  101(14)  of  the  Bankruptcy  Code  and  essentially 
requires  that  the  professional  not  have  an  interest  materially  adverse  to  the  estate.  11 
U.S.C,  §  101(14).  The  “twin  requirements  of  disinterestedness  and  lack  of  adversity 
telescope  into  what  amounts  to  a  single  hallmark.”  In  re  Martin,  817  F.2d  175,  180  (1st 
Cir.  1987).  Therefore,  professionals  seeking  to  be  retained  under  section  327(a)  of  the 
Bankruptcy  Code  must  demonstrate  that  they  hold  no  interest  adverse  to  the  estate.  In  re 
Mercury,  280  B.R.  35,  54  (Bankr,  S.D.N.Y.  2002), 

The  fact  that  intercompany  claims  may  exist  between  and  among  affiliated 
debtors  does  not  automatically  disqualify  a  law  firm  fi*om  representing  all  of  the  affiliated 
debtors.  See  Hassett  v.  McColley  {In  re  O.P.M.  Leasing  Servs.,  Inc\  16  B.R,  932,  939- 
40  (Bankr.  S.D.N.Y.  1982)  (despite  the  existence  of  an  intercompany  claim,  where  parent 
and  subsidiary  debtor  share  a  “common  goal”  and  “unity  of  interests,”  one  attorney  may 
represent  both  estates);  In  re  lorizzo,  35  B.R.  465,  468-69  (Bankr.  E.D.N.Y.  1983) 
(attorney  could  represent  five  affiliated  debtors  as  long  as  the  attorney  was  not  involved 
in  pursing  intercompany  claims).  Therefore,  without  a  showing  of  an  actual,  present 
conflict,  courts  will  permit  one  law  firm  to  represent  affiliated  debtors.  See  0,P.M. 

Servs.,  16  B.R.  at  940;  In  re  Rundlett,  137  B.R.  144,  146  (Bankr.  S.D.N.Y.  1992)  (“In 
this  district,  it  has  been  held  that  inter-company  claims  do  not  constitute  an  impermissible 
conflict  of  interest  for  representation.”). 

While  significant  intercompany  claims  exist  between  and  among  nearly  all  of  the 
222  debtor  entities  in  the  WorldCom  chapter  1 1  cases  (collectively,  the  “Debtors”),  none 
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of  those  claims  are  being  prosecuted  by  any  Debtor  against  any  other  Debtor.  The 
Debtors  share  a  ‘^mity  of  interest”  and  a  “common  goal”  of  being  reorganized  as  a  single, 
integrated  business.  Thus,  there  are  no  divergent  interests  between  and  among  the 
Debtors.  Moreover,  the  Debtors  believe  that  the  prosecution  of  those  intercompany 
claims  would  severely  prejudice  the  Debtors  in  terms  of  cost  and  delay  and  would 
negatively  impact  the  distributions  to  all  creditors.  In  fact,  for  these  and  other  reasons, 
the  Debtors  have  worked  closely  with  all  of  the  major  creditor  constituencies  to  formulate 
a  plan  of  reorganization  that  takes  into  consideration  the  relative  strengths  and 
weaknesses  of  the  intercompany  claims  and  eliminates  the  need  to  prosecute  the 
intercompany  claims  through  substantive  consolidation. 

On  July  21 , 2002,  Weil,  Gotshal  &  Manges  (“WG&M”)  filed  an  application, 
pursuant  to  section  327(a)  of  the  Bankruptcy  Code  (the  “WG&M  Application”),  seeking 
to  be  retained  as  counsel  to  the  Debtors.  By  order,  dated  September  4,  2002,  the 
Bankruptcy  Court  granted  the  WG&M  Application.  There  were  no  objections  to  the 
WG&M  Application.  In  the  WG&M  Application,  WG&M  discloses  that  it  will  represent 
all  of  the  Debtor  entities.  WG&M  has  not  and  will  not  represent  any  Debtor  entity  in  its 
prosecution  of  claims  against  any  other  Debtor  entity.  The  WG&M  Application  makes 
clear  that  the  Debtors  are  retaining  “conflicts  counsel”  and,  to  the  extent  it  would  be 
inappropriate  for  WG&M  to  represent  the  Debtors  in  a  certain  matter,  conflicts  counsel 
(or  another  appropriate  firm)  will  be  retained  to  represent  the  Debtors  in  such  matter. 

2.  Can  you  also  explain  how  creditors  to  the  different  legal  entities  may  he 

affected  by  your  joint  representation? 

The  separate  interests  of  creditors  are  fully  represented  in  these  chapter  1 1  cases 
by  several  constituencies.  First,  Debtors  serve  as  fiduciaries  for  all  creditors.  Second,  as 
CEO  of  WorldCom,  Inc.,  and  as  a  director  of  each  of  the  222  Debtor  entities,  Michael 
Capellas  has  a  fiduciary  duty  to  all  creditors.  Third,  on  July  29,  2002,  the  United  States 
Trustee  for  the  Southern  District  of  New  York  (the  “U.S.  Trustee”)  appointed  the 
statutory  committee  of  unsecured  creditors  (the  “Committee”).  The  Committee  and  each 
of  its  members  serve  as  fiduciaries  for  all  unsecured  creditors,  regardless  of  which  Debtor 
such  creditors’  claims  are  asserted  against.  The  14  members  of  the  Committee  are 
representative  of  the  entire  creditor  body,  including  creditors  holding  WorldCom,  Inc. 
bonds,  MCI  Communications  Corp.  bonds.  Intermedia  Communications  Inc.  bonds,  bank 
claims,  and  general  unsecured  trade  claims.  Finally,  there  are  numerous  ad  hoc 
committees  that  have  been  formed  to  represent  the  various  interest  of  creditors.  For 
example,  no  less  than  eight  law  firms  have  been  retained  by  various  constituencies  to 
represent  the  specific  interests  of  the  creditors  of  the  MCI  Communications  Corp.  and  its 
subsidiaries  (the  “MCI  Companies”).  Specifically,  creditors  of  the  MCI  Companies  are 
represented  by  (i)  an  ad  hoc  committee  of  MCI  senior  bondholders,  (ii)  the  indenture 
trustee  for  the  MCI  senior  bond,  (iii)  an  ad  hoc  committee  of  MCI  subordinated 
bondholders,  (iv)  the  indenture  trustee  for  the  MCI  subordinated  bonds,  (v)  an  ad  hoc 
committee  of  MCI  trade  creditors,  and  (vii)  AOL  and  EDS,  which  are  members  of  the 
Committee  and  trade  creditors  of  the  MCI  Companies.  Each  of  these  parties  or  groups  is 
represented  by  one  or  two  law  firms.  In  addition,  ad  hoc  committees  of  WorldCom,  Inc. 
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bondholders,  bank  claim  holders,  and  Intermedia  Communications  Inc.  bondholders  have 
been  formed. 

In  fact,  the  adequate  representation  of  the  creditors  of  the  MCI  Companies  has 
been  confirmed  by  the  United  States  Bankruptcy  Court  for  the  Southern  District  of  New 
York.  On  April  30,  2003,  HSBC  Bank  USA,  the  indenture  trustee  under  the  MCI 
subordinated  bonds,  filed  a  motion  (the  ‘‘HSBC  Motion”)  to  appoint  an  official 
committee  of  creditors  of  the  MCI  Companies  on  the  grounds  that  the  creditors  of  the 
MCI  Companies'  estates  were  not  properly  represented  in  the  plan  of  reorganization 
negotiation  process.  By  order,  dated  May  30,  2003  (the  “HSBC  Order”),  the  Bankruptcy 
Court  denied  the  HSBC  Motion  on  the  basis  that  “the  representation  of  the  creditors  of 
MCI  by  the  [Committee]  is  adequate  as  required  by  section  1102  of  [the  Bankruptcy 
Code]  and  that  the  appointment  of  an  additional  committee  pursuant  to  section  1 1 02  of 
the  Bankruptcy  Code  is  not  necessary  to  assure  adequate  representation  of  creditors  of 
MCI.”  See  HSBC  Order  at  2,  a  copy  of  which  is  annexed  hereto. 
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1 800  Massachusetts  Avenue,  NW 
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September  2,  2003 


BY  FACSiMIILE  AND  FIRST  CLASS  MAIL 


Honorable  Orrin  G.  Hatch,  Chairman 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510-6275 

Re:  The  WorldCom  Case:  Looking  at  Bankruptcy  and  Competition  issues 

Dear  Chairman  Hatch: 

Thank  you  for  the  opportunity  to  appear  at  the  referenced  hearing  of  the  United 
States  Senate  Committee  on  the  Judiciary  conducted  on  July  22,  2003. 

I  write  in  response  to  your  July  29,  2003  letter  enclosing  certain  written  questions 
from  Committee  Members.  My  responses  to  those  written  questions  are  as  follows: 

Question  No.  1:  In  your  Second  Interim  Report,  you  criticize  claims  by 
WorldCom  against  MCI  as  biased.  You  also  said  you  were  Investigating  these 
claims  further.  The  existence  of  claims  asserted  by  WorldCom  against  MCI  is 
being  used  as  the  legal  basis  to  consolidate  the  two  companies  for  purposes  of 
paying  creditors,  to  the  detriment  of  MCTs  other  creditors.  If,  upon  further 
investigation,  it  turns  out  that  these  WorldCom  claims  are  fraudulent  or  invalid, 
would  it  be  proper  to  reduce  payments  to  MCTs  other  creditors  based  on  the 
iegai  theory  that  assumes  these  claims  are  valid? 

Answer:  As  I  testified  at  the  hearing  on  July  22, 1  respectfully  state  that  I  believe 
it  would  be  inappropriate  for  me  to  comment  regarding  matters  that  go  beyond 
the  findings  or  observations  contained  in  my  First  Interim  Report  and  Second 
Interim  Report,  As  the  Bankruptcy  Court  Examiner,  !  am  committed  to 
discharging  responsibly  and  objectively  the  broad  mandate  prescribed  by  Judge 
Arthur  J.  Gonzalez  of  the  United  States  Bankruptcy  Court  for  the  Southern 
District  of  New  York.  Consistent  with  the  Court's  directives,  I  am  also  committed 
to  coordinating  closely  with  the  prosecutorial  and  regulatory  bodies  addressing 
matters  related  to  WorldCom.  Our  investigation  of  several  matters  is  active  and 
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ongoing.  Under  these  circumstances,  I  do  not  fee!  it  would  be  appropriate  for  me 
to  comment  or  speculate  regarding  matters  that  are  not  addressed  in  my  prior 
reports  to  the  Court  or  that  may  be  the  subject,  in  whole  or  in  part,  of  our  ongoing 
investigative  efforts. 

Question  No.  2:  What  is  the  status  of  your  investigation  of  WoridCom’s  claims 
against  MCI? 

Answer:  As  stated  above,  j  respectfully  assert  that  !  do  not  believe  it  is 

appropriate  for  me  to  comment  regarding  the  status  or  scope  of  our  ongoing 
investigative  efforts.  1  make  this  general  assertion  both  because  I  do  not  wish  to 
compromise  our  continuing  investigation  and  because  I  do  not  want  to  address 
matters  prematurely  and  prior  to  the  discovery  of  all  relevant  facts  or  before  I 
report  my  findings  to  Judge  Gonzalez. 

Question  No.  3:  Are  you  aware  of  the  large  royalty  claim  that  WorldCom  is 
asserting  against  MCI?  Are  you  investigating  that  claim? 

Answer:  I  have  some  familiarity  with  the  royalty  claim.  However,  for  the  reasons 
stated  above,  1  do  not  believe  it  would  be  appropriate  for  me  to  comment 
regarding  matters  that  may  touch  upon  subjects  of  our  active  and  ongoing 
investigation. 

Question  No.  4:  Do  you  believe  that  your  work  as  Examiner  should  be 
completed  before  the  reorganization  plan  is  completed? 

Answer:  As  I  stated  above,  my  charge  is  to  report  to  the  Bankruptcy  Court  in  the 
manner  and  according  to  the  timetable  dictated  or  approved  by  Judge  Gonzalez. 
Accordingly,  !  believe  that  questions  regarding  the  relationship  between  the  end 
of  my  work  as  Examiner  and  the  Court’s  assessment  of  the  reorganization  plan 
are  committed  to  the  sound  discretion  of  the  Court. 


Thank  you  again  for  your  courtesies  and  attention. 


Dick  Thornburgh 
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Statement  of 

Morton  Bahr 
President 

Communications  Workers  of  America 
Before 

U.S.  Senate  Committee  on  the  Judiciary 
'‘The  WorldCom  Case: 

Looking  at  Bankruptcy  and  Competition  Issues” 

July  22,  2003 

Good  afternoon,  Mr.  Chairman  and  members  of  the  Senate 
Judiciary  Committee.  I  appreciate  the  opportunity  to  testify  before  you. 

WorldCom's  bankruptcy  was  not  the  result  of  honest  business 
mistakes  or  unforeseen  economic  conditions.  Rather,  it  was  the  product 
of  persistent,  pervasive,  and  massive  corporate  fraud,  the  largest  in  U.S. 
history,  estimated  at  $  1 1  billion  and  counting.  WorldCom^s  chapter  1 1 
filing  cost  investors  $200  billion,  three  times  the  size  of  Enron. 

WorldCom's  lies  and  false  financial  reports  destabilized  the  entire 
telecommunications  industry.  Tens  of  thousands  of  employees  -  not  only 
at  WorldCom  but  throughout  the  telecom  sector  —  lost  their  jobs  and 
retirement  savings. 

Yet,  WorldCom  is  positioned  to  emerge  from  bankruptcy  with  the 
strongest  balance  sheet  in  the  telecommunications  industry.  This  will 
cause  further  destabilization  and  job  loss  in  the  struggling  telecom 
sector,  and  send  a  message  to  corporate  America  that  crime  pays. 
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The  victims  of  WorldCom ’s  crimes  are  legion.  Among  the  largest 
group  of  victims  are  employee  pension  funds.  Public  pension  funds  and 
jointly- administered  Taft-Hartley  funds  lost  at  least  $70  billion  from 
World  Corn's  bankruptcy.  Public  funds  in  almost  every  state  suffered 
staggering  losses  —  $1.2  billion  in  California,  $393  million  in  New  York, 
$277  million  in  Texas,  and  $23  million  in  Utah,  to  cite  just  four 
examples.  I  have  attached  to  my  testimony  a  list  of  public  pension  fund 
losses  by  state. 

State  and  local  governments  have  been  forced  to  make  up  for  these 
losses  by  cutting  vital  public  services.  According  to  the  New  York  state 
comptroller  Alan  Hevesi:  “Police  officers,  firefighters,  teachers,  and  other 
public  servants  have  lost  their  jobs  and  public  services  have  been 
diminished  throughout  New  York  State  because  of  these  financial  losses.” 

Mr.  Chairman,  the  damage  does  not  stop  there.  More  than  22,000 
WorldCom  employees  lost  their  jobs  and  thousands  more  saw  their 
401(k)  retirement  savings  decimated.  Initially,  these  laid-off  WorldCom 
employees  were  left  with  nothing,  even  as  the  new  WorldCom  Board 
agreed  to  pay  its  new  CEO  $20  million  over  three  years.  The  AFL-CIO 
came  to  the  aid  of  these  non-union  laid-off  WorldCom  employees,  and 
won  minimal  severance  benefits  of  $5,000  each. 

WorldCom  employees  were  not  the  only  telecom  workers  who  saw 
their  livelihoods  and  careers  collapse  as  a  result  of  WorldCom’s  illegal 
behavior. 
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How  could  an  honest  company  compete  with  WorldCom ’s  $11 
billion  in  counterfeit  earnings?  Imagine  you  are  AT86T,  or  Sprint,  bidding 
against  WorldCom,  AT&T  and  Sprint  have  to  price  the  bid  to  cover  costs, 
plus  a  reasonable  profit.  But  WorldCom  could  lowball  the  bid,  get  the 
contract,  and  then  cover  the  losses  by  cooking  the  books. 

When  news  of  WorldCom 's  fraudulent  accounting  came  out, 
AT&T’s  vice  chairman  was  quoted  as  saying:  “We  were  constantly 
dissecting  all  of  the  public  information  about  WorldCom  and  we  would 
scratch  our  heads  and  try  to  figure  out  how  they  were  doing  it.” 

Trying  to  match  WorldCom’s  cost  structure,  companies  such  as 
AT&T  turned  to  cost  cutting.  AT&T  told  us  it  had  to  downsize  half  of  the 
employees  who  took  care  of  the  network  to  make  it  line  up  with 
WorldCom.  During  the  period  of  WorldCom’s  corrupt  practices,  AT&T 
eliminated  18,000  non-management  jobs  represented  by  CWA. 

I  have  attached  letters  from  CWA  leaders  across  the  country  who 
describe  the  devastating  impact  of  these  job  cuts  on  their  lives  and  their 
families.  Let  me  paraphrase  a  few  of  the  stories: 

From  San  Antonio,  Texas,  where  AT&T  closed  a  500  -  person 
bilingual  call  center  of  largely  female  Hispanic  employees  in  2001. 
Clarissa  Davila,  a  32  year-old  mother  of  three,  was  one  who  lost  her  job. 
She  was  a  cancer  patient  in  remission,  who  could  ill  afford  the  loss  of 
income  and  especially  her  health  coverage.  Another  laid-off  San  Antonio 
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employee  lost  her  health  benefits  while  her  husband  was  awaiting  a 
heart  transplant. 

From  New  York  City,  where  AT&T  cut  400  frontline  jobs  during  the 
period  of  WorldCom ^s  fraud:  One  employee  who  was  able  to  save  his  job 
by  commuting  four  hours  every  day  died  suddenly  this  winter  of  a  heart 
attack.  His  wife  attributed  it  to  the  strain  of  traveling  so  far. 

I  could  go  on  and  on. 

Mr.  Chairman,  as  WorldCom^s  fraud-induced  bankruptcy  sent  the 
entire  telecommunications  industry  into  a  tailspin,  other  CWA- 
represented  telecom  companies  eliminated  an  additional  55,000  frontline 
jobs.  Altogether,  more  than  172,000  jobs  have  been  cut  in  the  telecom 
sector  in  the  past  two  years. 

WorldCom  is  using  the  bankruptcy  proceeding  to  shed  more  than 
$27  billion  in  debt  and  to  avoid  punishment  for  its  crimes.  Absent 
meaningful  penalties,  WorldCom  is  positioned  to  emerge  from 
bankruptcy  with  the  best  balance  sheet  in  the  business.  Employees  at 
companies  that  played  by  the  rules  will  once  again  be  victims  of 
aggressive  cost-cutting,  setting  off  another  destabilizing  cycle  of  job  loss 
throughout  the  industry. 

Mr.  Chairman,  to  date  WorldCom  has  received  paltry  punishment 
for  its  crimes.  The  $500  million  SEC  cash  settlement,  plus  $250  million 
in  stock,  is  smaller  than  the  cash  penalty  imposed  on  junk  bond  trader 
Michael  Milken  in  the  1980s. 
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Some  argue  that  higher  penalties  would  prevent  WorldCom’s 
emergence  from  bankruptcy,  and  this  in  turn  would  hurt  WorldCom’s 
remaining  employees  and  telephone  consumers.  This  argument  fails  on 
at  least  three  counts. 

First,  our  bankruptcy  laws  were  not  designed  to  shield  criminal 
companies  from  punishment. 

Second,  WorldCom  could  sell  assets  to  pay  higher  penalties.  There 
are  eager  buyers  who  would  continue  WorldCom's  operations  and  provide 
stability  to  WorldCom's  valued  employees. 

Third,  in  today's  converging  telecom  marketplace,  long-distance 
consumers  have  many  choices.  Wireless  plans  and  the  Bell  companies’ 
bundled  offerings  are  the  driving  force  behind  price  competition,  not 
WorldCom. 

No  company,  including  Enron,  has  done  as  much  damage  to  the 
American  economy  through  corrupt  practices  as  WorldCom.  The  federal 
government  must  send  a  clear  message  that  it  will  not  coddle  corporate 
crime.  It  is  long  past  time  for  the  Department  of  Justice  to  initiate  a 
criminal  case  against  WorldCom,  for  the  federal  government  to  debar 
WorldCom  from  contracts,  and  prevent  its  unfair  use  of  tax  loopholes. 
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Testimony  of  Douglas  G.  Baird 
July  22, 2003 


Introduction 

I  am  the  Harry  A.  Bigelow  Distinguished  Service  Professor  at  the  University 
of  Chicago  Law  School.  Since  1980, 1  have  taught  commercial  law  and 
bankruptcy  at  the  University  of  Chicago,  as  well  as  at  Harvard,  Stanford,  and 
Yale.  I  also  serve  as  the  Vice  Chair  of  the  National  Bankruptcy  Conference,  and  it 
is  in  that  capacity  that  I  appear  today. 

The  National  Bankruptcy  Conference  is  a  voluntary,  non-profit,  non¬ 
partisan,  self-supporting  organization  of  61  bankruptcy  judges,  law  professors, 
and  lawyers.  Its  members  are  recognized  experts  in  bankruptcy  law  and 
procedure,  and  they  are  committed  to  the  improvement  and  integrity  of  the 
bankruptcy  system.  The  organization  came  into  being  when  members  of 
Congress  urged  the  country's  leading  bankruptcy  experts  to  come  together  and 
help  draft  the  Chandler  Act  of  1938,  the  first  comprehensive  revision  of  the 
Bankruptcy  Act  of  1898.  For  over  70  years,  the  NBC  has  assisted  Congress  in 
crafting  this  country's  bankruptcy  laws. 

Today,  I  address  the  role  that  Chapter  11  plays  when  a  firm  in  a  troubled 
industry  carmot  pay  its  debts  in  large  part  because  of  the  fraud  and  other  crimes 
committed  by  its  former  managers.  I  make  two  observations. ' 

•  Chapter  11  promotes  robust  competition  in  a  market  economy.  It 
allows  assets  to  be  used  productively  in  compliance  with  all  applicable 
nonbankruptcy  laws  and  regulations  even  when  those  assets  were 
previously  managed  by  those  engaged  in  harmful  and  criminal 
conduct. 

•  The  proposal  embodied  in  S.1331  on  the  tax  treatment  of  NOLs  on 
consolidated  returns  raises  a  long-standing  issue  of  tax  policy.  Reforms 
in  this  complex  environment  ought  to  be  undertaken  with  great  care. 
While  I  take  no  issue  on  the  ultimate  merits,  I  believe  that  the  issue 
deserves  much  more  serious  study  than  it  has  received  to  date. 
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Chapter  11  Promotes  Competition 

Chapter  11  ensures  that  firms  that  can  demonstrate  their  future  viability  can 
sort  out  their  financial  affairs  while  remaining  effective  competitors  in  the 
market  Chapter  11  is  especially  valuable  when  a  firm's  managers  have  engaged 
in  fraud.  Indeed,  managers  who  engage  in  financial  fraud  injure  most 
immediately  workers,  suppliers,  unsecured  creditors,  and  public  investors.  By 
allowing  a  viable  firm  to  survive  under  new  management,  Chapter  11  minimizes 
the  harm  these  innocent  people  suffer. 

A  firm's  assets  should  not  be  sold  for  scrap  as  punishment  for  the  misdeeds 
of  its  former  managers.  The  person  who  commits  a  crime  with  a  car  must  be 
punished.  The  car  itself  should  not  be.  Destroying  the  car  does  nothing  to  help 
the  victims  of  the  crime.^  The  same  is  true  for  a  firm  brought  to  financial  ruin  by 
dishonest  managers.  We  must  recognize  the  rights  of  the  victims,  but  we  do  this 
by  putting  the  assets  to  productive  use  and  recognizing  whatever  rights  they 
have  as  a  result  of  the  injuries  they  have  suffered. 

None  of  this,  however,  is  to  suggest  any  leniency  towards  those  involved  in 
wrong-doing.  Individuals  cannot  receive  a  discharge  in  bankruptcy  for  liability 
for  fraud  or  defalcation  in  a  fiduciary  capacity,  embezzlement,  larceny,  or  indeed 
any  form  of  willful  and  malicious  injury.  See  11  U.S.C.  §523(a)(4),  (6).  The 
Sarbanes-Oxley  Act  of  2002  precludes  individuals  from  obtaming  a  discharge 
from  debts  related  to  violations  of  securities  law.  See  Sarbames-Oxley  Act  of  2002, 
§  803(a),  Pub.  L.  107-204,  116  Stat.  745,  801  (2002)(adding  Section  523(a)(19)  to  the 
Bankruptcy  Code,  precluding  the  dischargeability  of  debts  arising  from  the 
violation  of  any  federal  or  state  securities  laws). 

Chapter  11  debtors  do  not  get  a  dispensation  from  governmental  rules  and 
regulations.  In  fact,  they  are  required  to  operate  in  compliance  with  ciU 
regulatory  and  other  laws.  See,  e.g.,  28  U.S.C.  §959(b)("a . . ,  debtor  in  possession, 
shall  manage  and  operate  the  property  in  his  possession  . . .  according  to  the 
requirements  of  the  valid  laws  of  the  State  in  which  such  property  is  situated,  in 
the  same  marmer  that  the  owner  or  possessor  thereof  would  be  bound  to  do  if  in 


^  Holding  a  piece  of  property  liable  for  a  crime  is  known  as  a  "deodand." 
Deodands  are  rarely  found  in  modem  legal  systems.  They  were,  however, 
features  of  some  ancient  legal  regimes.  See,  e.g.,  Exodus  21:28  ("If  a  bull  gores  a 
man  or  a  woman  to  death,  the  bull  must  be  stoned  to  death,  and  its  meat  must 
not  be  eaten.  But  the  owner  of  the  bull  will  not  be  held  responsible,"). 


3 


345221v2 


63 


possession  thereof").  Therefore,  Chapter  11  does  not  give  firms  a  competitive 
advantage  over  others  in  their  industry.  Firms  in  bankruptcy  are  still  subject  to 
the  same  rules  and  regulations  as  everyone  else.  Antitrust  laws  and  indeed  all 
other  regulatory  regimes  that  exist  outside  of  bankruptcy  apply  with  full  force 
inside  of  bankruptcy.  A  firm  in  bcinkruptcy  Ccin  no  more  violate  laws  against 
unfair  competition  than  pollute  the  atmosphere.  Chapter  11  merely  provides 
firms  with  an  additional  forum  in  which  they  Ccin  sort  out  their  financial.  Firms 
cannot  and  do  not  file  for  Chapter  11  to  profit  unfairly  at  their  rivals'  expense. 

When  viable  firms  can  sort  out  their  fincmdal  problems  while  they  continue 
to  operate,  jobs  are  saved  and  markets  work  more  effectively.  The  world  would 
be  a  worse  and  less  competitive  place  if  Greyhound  Bus  or  Dow  Coming  no 
longer  existed.  Bloomingdale's  and  Macy's  survived  notwithstanding  ill- 
conceived  LBOs  when  they  were  able  to  use  Chapter  11  to  deleverage  their 
capital  structures.  In  general,  competitors  have  little  interest  in  encouraging 
competition,  while  the  public  as  a  whole  does.  Hence,  we  do  not  give 
competitors  a  voice  when  firms  are  restructured,  whether  outside  of  bankruptcy 
or  in.  Chapter  11  does  allow  firms  to  reduce  debt,  but  the  financial  restructurings 
that  take  place  in  bankruptcy  are  no  different  in  kind  from  the  restmcturings  that 
take  place  outside  when  a  firm  is  sold  or  debt  is  converted  into  equity.  If  such  de¬ 
leveraging  makes  operational  sense,  the  legal  system  should  facilitate  it. 

Firms  that  enter  bankruptcy  should  not  be  discriminated  against  on  that 
account  alone.  Section  525  of  the  Bankruptcy  Code  sensibly  prohibits 
discrimination  against  entities  because  they  are,  or  have  been,  a  debtor  in 
bankruptcy.  See  Federal  Communications  Comm'n  v.  NextWave  Personal 
Communications,  Inc.,  537  U.S.  293  (2003)  (FCC  could  not  discriminate  against  a 
Chapter  11  debtor  simply  because  it  had  filed  a  case  under  Chapter  11).  Workers, 
suppliers,  and  public  investors  should  not  be  put  at  a  special  disadvantage 
merely  because  their  firm  is  in  Chapter  11. 

Chapter  11  focuses  only  on  a  particular  firm  and  asks  whether  that  firm 
going  forward  can  succeed,  notwithstanding  its  past  financial  difficulties. 
Bankruptcy  judges  are  poorly  equipped  to  implement  a  regulatory  process 
designed  to  ensure  that  an  entire  industry  works  better.  Chapter  11  does  not— 
and  should  not— weed  out  firms  merely  because  of  perceived  overcapacity  in  an 
industry.  In  our  legal  and  economic  system  no  judge  or  agency  determines  who 
wins  and  who  loses— even  when  the  problem  is  overcapacity.  The  natural  forces 
of  competition  provide  the  best  means  of  identifying  winners  md  losers  in  the 
economy.  Chapter  11  is  part  of  that  process. 
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Even  if  we  were  to  use  government  regulation  to  solve  problem  of 
overcapacity/  the  solution  should  be  forward-looking.  It  should  not  weed  out 
firms  by  looking  at  the  bad  acts  of  former  managers. 

Comments  on  S.1331 

I  also  comment  briefly  on  S,  1331  entitled  "To  clarify  the  treatment  of  tax 
attributes  under  section  108  of  the  Internal  Revenue  Code  of  1986  for  taxpayers 
which  file  consolidated  returns."  As  we  understand  it,  S.  1331  is  intended  to 
clarify  the  tax  consequences  of  the  following  fact  pattern: 

Example  1.  Acme  and  its  wholly  owned  subsidiary  file  consolidated 
returns.  Acme  borrows  $20  million  from  a  bank  and  contributes  the 
proceeds  to  its  subsidiary.  The  subsidiary  spends  the  $20  million  in  a 
deductible  fashion,  generating  a  $20  million  net  operating  loss  ("NOL")  at 
the  subsidiary  level,  while  Acme  itself  breaks  even.  Acme  then  files  itself 
and  its  subsidiary  for  bankruptcy,  and  upon  emergence  issues  new  Acme 
stock  worth  $5  million  in  exchange  for  the  $20  million  bank  debt.  Does 
Acme's  $15  million  in  cancellation  of  debt  ("COD")  income  reduce  the  loss 
generated  by  the  consolidated  group  as  a  whole  (here,  the  $20  million  loss 
generated  by  the  subsidiary)?  Or  does  Acme's  COD  income  reduce  only 
Acme's  own  attributes  (here,  its  basis  in  assets,  including  its  stock  in  its 
subsidiary)? 

If  S.  1331  became  law,  this  issue  would  be  resolved  in  the  government's  favor  by 
requiring  Acme's  COD  income  to  be  used  to  reduce  the  $20  million  loss 
generated  by  its  subsidiary. 

I  take  no  position  on  the  merits  of  S.  1331. 1  do  think,  however,  that  it  would 
be  imwise  for  the  Senate  Judiciary  Committee  to  take  action  on  S.  1331  in  this 
context  and  at  this  time  for  several  reasons. 

First,  the  issue  is  far  more  complex  than  it  would  appear  to  be  from  the 
simple  hypothetical  posed  above.  (The  current  edition  of  the  standard  treatise  on 
consolidated  tax  returns  devotes  11  single-spaced  pages  (and  19  detailed, 
substantive  footnotes)  to  the  topic.  See  Dubroff  et  al,  Federal  Income  Taxation  of 
Corporations  Filing  Consolidated  Returns  §  33.06 [1]  (2002).)  This  complexity  reflects 
not  oi\ly  the  inherent  tension  that  the  tax  law  faces  in  dealing  with  consolidated 
groups  that  are  treated  as  a  single  entity  for  some  purposes  and  as  a  collection  of 
individual  corporations  for  others,  but  also  the  highly  interactive  nature  of  the 
tax  attribute  system  applicable  in  bankruptcy.  We  think  it  unwise  to  attempt  to 
make  rifle-shot  changes  to  this  complex  tapestry  of  tax  law  without  a  much  more 
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broad-based,  in-depth  review  by  those  with  the  greatest  understanding  of  the 
extremely  complicated  issues  raised  by  discharge  of  indebtedness  in  the 
consolidated  return  context. 

One  example  of  the  sorts  of  dangers  that  may  be  in  store  if  an  opposite 
course  is  followed  can  perhaps  be  foimd  in  S.  1331  itself.  While  apparently 
intending  to  clarify  the  state  of  existing  law  with  respect  to  how  COD  income 
offsets  NOLs  and  other  consolidated  attributes  listed  in  section  108(b)(2)  of  the 
Internal  Revenue  Code,  the  bill  erroneously  references  section  108(b)(1)  (rather 
than  108(b)(2)),  and  then  appears  to  require  that  all  items  listed  in  section 
108(b)(2)  be  treated  on  an  aggregate,  group-wide  basis,  even  though  it  could 
hardly  be  thought  that  extending  this  treatment  to  asset  basis  {see  section 
108(b)(2)(E))  could  be  thought  to  "clarify"  existing  law,  since  under  no  reading  of 
that  law  could  asset  basis  be  thought  to  be  subject  to  group-wide  reduction  when 
a  member  incurs  COD  income. 

Second,  I  am  not  convinced  that  a  policy  consensus  in  favor  of  the  result 
championed  by  S.  1331  has  developed,  even  though  the  basic  question  that  it 
addresses  has  been  understood  and  debated  for  many  years.  For  example,  in 
1990-91,  the  Section  of  Taxation  of  the  American  Bar  Association  formed  a  task 
force  to  study  the  problems  involving  cancellation  of  indebtedness  in  the 
consolidated  return  context.  After  months  of  work,  the  task  force  was  unable  to 
reach  agreement  on  the  very  question  addressed  by  S.  1331,  and  eventually 
prepared  and  submitted  to  the  IRS  separate  reports  favoring  and  opposing  the 
result  currently  embodied  in  S.  1331.  Indeed,  even  the  IRS  has  had  difficulty 
making  up  its  mind  on  the  issue.  For  a  number  of  years,  the  IRS  seemed  to 
oppose  the  result  suggested  by  S.  1331.  See  PLR  9121017  (Feb.  21, 1991).  While  it 
is  true  that  more  recently  the  IRS  has  shown  some  evidence  of  having  changed 
its  mind,  see  FSA  19991207  (Dec.  14, 1998);  Chief  Counsel  Advice  200149008  (Aug. 
10,  2001),  it  would  appear  that  the  IRS  considers  this  issue  to  be  part  of  a  much 
broader  policy  dilemma  dealing  with  consolidated  returns  that  remains 
unresolved  and  under  study. 

This  lack  of  consensus  may  well  reflect  the  fact  that,  whatever  the  strength 
of  the  policy  arguments  in  favor  of  the  S.  1331  in  circumstances  like  those  in 
Example  1,  those  arguments  are  less  compelling,  if  not  unpersuasive,  when  the 
circumstances  are  somewhat  different: 

Example  2.  Acme  has  two  wholly  ovmed  subsidiaries,  SubA  and  SubB, 
and  includes  both  of  them  in  its  consolidated  return.  Acme  contributes  $20 
million  of  its  retained  earnings  to  SubA,  which  spends  the  $20  million  in  a 
deductible  fashion,  generating  a  $20  million  NOL  at  the  SubA  level. 
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Meanwhile,  SubB  borrows  $10  million  from  Bank  and  breaks  even.  If  SubB 
were  to  file  for  bankruptcy  and  realize  $3  million  in  COD  income  in  the 
process  of  restructuring  its  debt  to  Bank,  S.  1331  would  appear  to  cause 
the  $20  mOlionloss  incurred  by  Sub  A  to  be  reduced  by  $3  million  as  a 
result  of  SubB's  realization  of  COD  income,  even  though  SubA's  loss  had 
nothing  do  with  SubB's  debt.  Is  that  an  appropriate  result? 

Finally,  the  statute  that  S.  1331  would  amend  has  been  on  the  books  for 
more  than  twenty  years  cind  reflects  the  mainy  policy  compromises— pro-debtor 
and  pro-government— that  led  to  the  enactment  of  the  Bankruptcy  Tax  Act  of 
1980.  As  Senator  Grassley  put  it  in  a  colloquy  with  Senator  Santorum  on  May  15, 
2003,  "we  are  talking  about  tax  legislation  that  has  been  on  the  books  for  an 
awfully  long  time."  It  seems  to  us  that,  whatever  the  merits  of  S.  1331  may  be,  it 
addresses  an  issue  that  should  not  be  considered  in  isolation,  apart  from  its 
historical  context,  but  only  as  part  of  a  global  effort  to  revisit  the  entire 
framework  of  bankruptcy  taxation.  I  and  other  members  of  the  National 
Bankruptcy  Conference  would,  of  course,  be  delighted  to  participate  actively  in 
such  an  effort,  if  Congress  were  to  choose  to  follow  that  course. 

Conclusion 

Congress  should  not  overlook  the  role  of  Chapter  11  in  fostering  a 
competitive  economy.  As  Thomas  Friedman  of  the  New  York  Times  recently  noted, 
a  person  designing  the  best  economy  to  compete  in  the  new  global  era: 

would  have  designed  a  country  with  a  system  of  bankruptcy  laws  and 
courts  that  actually  encourages  people  who  fail  in  a  business  venture 
to  declare  bankruptcy  and  then  try  again,  perhaps  fail  again,  declare 
bankruptcy  again,  and  then  try  again,  before  succeeding  and  starting 
the  next  Amazon.com— without  having  to  carry  the  stigma  of  their 
mitial  bankruptcies  for  the  rest  of  their  lives  ....  In  Silicon  Valley, 
bankruptcy  is  viewed  as  a  necessary  and  inevitable  cost  of  innovation, 
cind  this  attitude  encourages  people  to  take  cheinces.  If  you  can^t  fail, 
you  won't  start .... 

Thomas  L.  Friedman,  The  Lexus  And  The  Olive  Tree  369-70  (2000)  (Updated 
and  expanded  Anchor  Books  edition). 
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Testimony  of  William  P.  Barr,  General  Counsel  of  Verizon 
And  Former  United  States  attorney  General, 

Before  the  Senate  Judiciary  Committee 
July  22,  2003 

Thank  you  for  inviting  me  to  appear  at  this  hearing.  My  message  today  is  a  simple  one: 
The  federal  goverrunent’s  response  to  date  to  the  massive  fraud  committed  by  MCI  is  one  of  the 
most  shameful  episodes  I  have  witnessed  in  Washington  since  starting  my  career  in  public 
service  more  than  25  years  ago.  MCI  committed  the  largest  securities  fraud  in  American  history, 
falsely  manufacturing  more  than  $11  billion  in  income.  Investors  lost  roughly  $180  billion — 
more  than  three  times  the  losses  in  Enron — ^and  MCI’s  brazen  scheme  dramatically  deepened  the 
crisis  of  confidence  in  corporate  America,  imposing  incalculable  costs  across  the  whole 
economy.  In  response,  the  federal  government  has  taken  several  affirmative  steps — not  to 
punish  MCI,  or  to  strip  away  the  gains  from  its  fraud,  or  to  ensure  that  full  restitution  is  paid  to 
the  tens  of  thousands  of  pensioners  and  companies  victimized  by  the  firaud — ^but  to  resuscitate 
the  company  from  its  self-inflicted  wounds  by  giving  it  a  series  of  artificial  advantages  over 
law-abiding  competitors. 

None  of  these  giveaways  is  mandated  by  the  bankruptcy  code,  through  which  MCI  is 
seeking  to  effectuate  its  resurrection,  or  by  any  other  law.  Rather,  these  bail-outs  are  contrary  to 
the  letter  and  spirit  of  numerous  federal  statutes,  including  the  securities  laws,  the  tax  code,  and 
the  laws  governing  the  expenditure  of  public  funds  on  government  contracts.  Companies  that 
compete  with  MCI — such  as  Verizon,  AT&T,  SBC,  BellSouth,  and  many  smaller  companies — 
have  already  paid  a  high  price  as  victims  of  MCTs  fraud.  Going  forward,  we  are  all  ready  to 
compete  for  customers  with  anyone  on  an  honest  playing  field.  What  we  object  to — and  what 
should  offend  this  Committee's  most  basic  sense  of  justice — is  that  MCI  is  being  rewarded, 
given  massive  advantages  over  competing  firms,  for  bilking  pensioners  and  employees  out  of 
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their  life  savings,  and  being  allowed  to  continue  exploiting  its  fraud  at  the  expense  of  the 
employees  and  shareholders  of  law-abiding  companies.  This  action  can  only  have  dire  effects 
for  the  economy — which  depends  on  the  telecommunications  sector  as  an  engine  of  growth — ^for 
public  confidence  in  American  financial  markets,  and  for  the  rule  of  law. 

The  Precedence  of  Law  Enforcement  Over  Bankruptcy 
MCI  and  its  apologists  within  the  government  completely  misrepresent  this  matter  as  one 
governed  by  MCTs  rights  in  bankruptcy.  They  seem  to  believe  that  the  public-policy  priority  is 
conserving  the  company’s  assets  and  ensuring  its  rapid  emergence  from  bankruptcy,  and  that  any 
actions  that  do  not  support  these  objectives  somehow  violate  MCTs  rights  in  bankruptcy.  The 
government  is  thus  stumbling  all  over  itself  to  tailor  its  enforcement  response  to  further  the 
particular  bankruptcy  result  preferred  by  MCI. 

This  is  a  perversion  of  the  law  and  the  government’s  role.  In  cases  where  no  crime  has 
been  committed,  bankruptcy  gives  priority  to  creditors.  But  when  a  crime  has  been  committed, 
the  interests  of  law  enforcement  take  precedence  over  the  commercial  default  rules  of 
bankruptcy.  The  government’s  interest  is  not  in  preserving  the  assets  accumulated  by  a  criminal 
enterprise,  but  in  securing  the  disgorgement  of  all  ill-gotten  gains.  The  government’s  actions 
must  be  directed  not  only  toward  vindicating  the  interests  of  creditors,  but  toward  securing 
restitution  for  all  victims,  including  shareholders  and  other  actors  in  the  marketplace.  Otherwise, 
bankruptcy  becomes  a  money-laundering  machine,  giving  criminal  corporations  a  blank  check  to 
keep  stolen  property  merely  because  they  invoke  its  protection. 

It  is  the  government’s  obligation  to  use  its  law  enforcement  powers — including 
disgorgement,  restitution,  and  punitive  fines — ^to  bring  justice  to  all  of  MCTs  victims.  Its  policy 
of  avoiding  any  conflict  with  MCI’s  goals  in  bankruptcy  is  a  transparent  subversion  of  the  public 
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interest  to  the  private  interests  of  MCI.  We  are  not  here  today  because  an  economic  downturn 
caused  a  deterioration  in  MCCs  business.  Nor  are  we  here  because  MCI  failed  to  execute  its 
business  plan.  We  are  here  because  MCI  committed  the  largest  white  collar  crime  in  American 
history — defrauding  more  hard-working  people  out  of  more  money  than  any  company  before  it. 
The  government  has  no  basis  to  abdicate  its  law-enforcement  authority  merely  because  the 
enormity  of  MCTs  fraud  caused  the  company  to  crumble. 

The  SEC  Allows  MCI  to  Keep  the  Fruits  of  its  Fraud 
MCT’s  fraud  was  massive,  whether  measured  by  its  scope,  duration,  or  brazenness.  The 
SEC’s  former  economist,  Robert  Comment,  estimated  that  MCI  secured  roughly  $18.4  billion  in 
“ill-gotten  gains  from  its  accoimting  fraud.”  As  former  Attorney  General  Thornburgh  explained 
in  two  interim  reports  on  the  fraud,  MCI  reaped  these  gains  by  engaging  in  a  “concerted  program 
of  manipulation”  over  a  period  of  years,  extending  even  beyond  “the  massive  accounting  fraud 
that  has  been  publicly  reported.”  The  investigation  into  MCTs  wrongdoing  is  on,gomg,  and  no 
one  has  yet  heard  “the  entire  or  final  story”  of  malfeasance  at  MCI. 

Nonetheless,  the  SEC  has  closed  the  books  on  MCTs  fraud,  bringing  its  enforcement 
action  against  the  company  to  a  close  with  a  fine  totaling  $750  million.  This  paltry  disposition 
imposes  no  punishment  whatsoever  on  MCI,  and,  more  importantly,  allows  the  company  to  keep 
as  much  as  95  percent  of  the  ill-gotten  gains  it  secured  through  fraud. 

That  this  result  gives  MCI  an  artificial  advantage  over  its  honest  competitors — who  were 
already  the  company’s  victims — is  obvious.  MCTs  fraud  was  so  massive  that  a  significant  part 
of  its  business  today — its  assets,  customers,  and  market  position — are  the  fruit  of  its  unlawfiil 
conduct.  MCI  used  its  fraudulently  inflated  stock  to  gain  strategic  advantages  through 
acquisitions,  and  its  reporting  of  false  results  undermined  the  ability  of  competitors  to  raise 
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capital  and  make  investments.  The  SEC’s  disposition,  which  allows  MCI  to  keep  virtually  all  of 
the  gains  it  obtained  through  fraud,  blesses  MCI’s  continuing  operation  with  the  balance  sheet  of 
a  criminal  enterprise — putting  MCI  in  the  same  position  as  if  it  had  robbed  a  bank,  plowed  the 
proceeds  into  its  business,  and  gotten  away  scot-free. 

A  simple  analogy  sharpens  the  point-  Imagine  two  competing  trucking  firms.  One  is  an 
honest  business,  leasing  trucks  and  making  payments  on  time.  The  other  is  a  criminal  enterprise, 
which  acquires  its  trucks  through  theft  and  uses  this  illicit  advantage  to  steal  business  from  the 
honest  firm.  There  are  two  classes  of  victims — those  whose  property  is  directly  stolen,  and  those 
whose  businesses  are  injured  by  the  criminal  enterprise’s  illicit  advantages. 

What  must  the  government  do  to  right  this  wrong?  Obviously,  the  individuals  who  stole 
the  trucks  should  be  punished,  but  just  as  obviously  this  alone  does  not  remedy  the  offense.  If 
new  management  is  simply  allowed  to  take  over  the  corrupt  company,  keeping  and  using  stolen 
trucks,  the  law-abiding  competitor  will  still  be  a  victim.  It  will  lose  customers  and  profits,  not 
because  it  was  beaten  in  the  marketplace,  but  because  it  must  compete  against  an  enterprise  built 
on  criminal  activity. 

So  too  with  MCI.  Under  the  SEC’s  settlement,  MCI  is  allowed  to  profit  from  its  fraud, 
and  competing  firms  will  continue  to  be  the  victims  of  a  massive  crime.  The  fact  that  the  new 
ovmers  will  be  MCI’s  creditors — themselves  victims  of  the  fraud — does  not  justify  allowing 
those  new  ovmers  to  exploit  MCI’s  ill-gotten  gains.  It  is  patently  unjust  to  reward  one  set  of 
victims  by  offering  them  the  opportunity  to  “cash  in”  on  the  crime  at  the  expense  of  another  set 
of  victims. 

The  SEC  has  tried  to  defend  its  settlement  by  claiming  that  the  fine  imposed  on  MCI  is 
the  largest  it  has  ever  imposed.  This  is  a  sound  bite,  not  a  rationale.  Every  other  case  the  SEC 
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has  handled  before  this  one  pales  in  comparison.  It’s  obvious  that  MCI  deserves  the  largest  fine 
ever,  because  MCI  perpetrated  the  largest  fraud  ever  investigated  by  the  SEC. 

The  question  is,  how  large  should  the  fine  have  been?  Michael  Milken  paid 
$600  million — roughly  equal  to  MCl’s  fine  in  today’s  dollars — for  an  offense  that  pales  in 
comparison  to  the  fraud  committed  by  MCI.  In  MCTs  case,  the  irreducible  minimum  of  the 
SEC’s  enforcement  obligation  was  to  remediate  the  effects  of  the  company’s  fraud  by 
compelling  disgorgement  of  all  ill-gotten  gains  and  preventing  any  continuing  injury  to  victims. 
The  SEC’s  settlement  with  MCI  does  not  live  up  to  the  most  basic  obligation  of  our  justice 
system — ^to  ensure  that  “crime  does  not  pay.” 

MCI’s  Tax-Avoidance  Scheme 

Compounding  the  SEC’s  failure  to  deny  MCI  the  fhiits  of  its  fraud,  the  government  has 
failed  to  block  MCI’s  effort  to  avoid  the  payment  of  taxes  on  any  profits  it  earns  once  it  emerges 
from  bankruptcy.  Even  though  MCI  is  using  its  bankruptcy  to  shed  more  than  $20  billion  in 
debt,  it  is  using  a  shell  game  to  retain  approximately  $10-15  billion  in  net  operating  losses 
incurred  while  the  company  claimed  it  was  profitable.  As  a  result,  MCI  will  potentially  be  able 
to  escape  the  payment  of  billions  of  dollars  in  taxes. 

This  is  a  gross  injustice.  When  MCI’s  honest  competitors  earn  profits,  they  have  to  pay 
taxes.  If  MCI  earns  profits  after  it  emerges  from  bankruptcy,  they  will  for  years  be  tax-free. 
American  taxpayers  will  be  forced  to  subsidize  the  worst  corporate  criminal  in  history,  and  MCI 
will  perpetuate  the  harms  caused  by  its  finud  at  the  expense  of  every  telecommunications 
company  that  plays  by  the  rules.  This  is  a  brazen  attempt  to  circumvent  the  existing  tax  code. 
And  although  Senators  Santorum  and  Conrad  have  introduced  legislation  to  ensure  that  MCI 
does  not  succeed  in  pulling  off  this  scheme,  no  enforcement  agency  has  moved  to  forestall 
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MCI’s  gratuitous  and  despicable  effort  to  cheat  the  Treasury — and  its  competitors — out  of 
billions  of  dollars. 

MCTs  Avalanche  of  Government  Contracts 

Finally,  the  government  has  moved  to  subsidize  MCI  by  granting  the  company  a  growing 
stream  of  lucrative  contracts.  In  2000,  during  the  height  of  MCTs  fraud,  the  company  only  did 
$122  million  in  business  with  the  government.  Today,  that  figure  has  grown  to  more  than 
$1.2  billion — ^meaning  that  MCI  has  multiplied  its  government  business  by  ten  times  since 
committing  its  fraud.  MCI  is  now  one  of  the  ten  largest  government  contractors,  and  has  won 
almost  every  telecommunications  contract  awarded  in  the  past  year,  MCI  even  secured  a  no-bid 
contract  to  build  a  wireless  telephone  network  in  Iraq,  notwithstanding  the  fact  that  MCI  does  not 
sell  wireless  service  and  has  no  expertise  in  building  wireless  networks. 

By  directing  these  tax  dollars  to  MCI,  the  government — in  particular  the  General 
Services  Administration — ^has  flouted  the  clear-cut  mandate  of  the  law,  which  provides  that  a 
firm  cannot  do  business  with  the  government  unless  it  can  affirmatively  demonstrate  a 
‘‘satisfactory  record  of  integrity  and  business  ethics.”  That  MCI  does  not  meet  this  standard  is 
obvious  to  everyone  but  the  GSA,  given  the  magnitude  of  MCTs  unprecedented  fraud  and  what 
former  Attorney  General  Thornburgh  described  as  a  pervasive  “culture  that  permitted  .  .  .  fraud 
- . .  and  ultimately  propelled  the  Company’s  descent  into  bankruptcy,” 

Almost  30,000  firms  and  individuals  have  been  suspended  or  debarred  from  government 
contracts,  confirming  the  fact  that  doing  business  with  the  government  is  not  a  right,  but  a 
privilege.  Enron  was  suspended  promptly  after  its  fraud  was  announced,  and  others  have  been 
debarred  for  improprieties  relating  to  amounts  as  little  as  a  few  hundred  dollars.  Under  pressure 
from  Senator  Collins,  the  GSA  has  only  just  begun  to  inquire  into  MCTs  fitness  to  contract  with 
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the  government,  but  has  not,  and  apparently  is  not,  undertaking  any  examination  into  the  nexus 
between  MCI’s  fraud  and  its  ability  to  underbid  competitors.  Thus,  the  company  that  General 
Thornburgh  described  as  “the  poster  child  for  corporate  governance  failures,’*  and  which  the  SEC 
itself  called  “one  of  the  ultimate  symbols  of  corporate  corruption,”  continues  to  be  kept  afloat 
with  hundreds  of  millions  of  tax  dollars  sent  to  Washington  by  the  very  same  people  defrauded 
by  MCI. 

As  bad  as  MCTs  fraud  was,  it  would  be  a  greater  injustice  if  the  government  were  to 
participate  as  an  accessory  after  the  fact.  What  the  government  seems  to  be  saying  is  that  it  is 
willing  to  ignore  MCTs  massive  fraud  and  prop  up  the  company  as  long  as  MCI  continues  to 
give  the  government  a  good  price.  Instead  of  serving  as  the  protector  of  society,  the  government 
has  become  a  “fence”  for  stolen  goods. 

The  Claims  of  MCTs  Apologists 

MCTs  apologists  in  the  government — ^particularly  the  SEC — ^have  offered  four 
justifications  for  their  abject  capitulation  to  the  largest  corporate  criminal  in  American  history. 

First,  the  SEC  claims  that,  because  MCI  is  now  in  bankruptcy,  its  paltry  recovery  is  the 
best  it  can  do  using  its  civil  enforcement  authority.  The  SEC  argues  that  if  it  sought  a  larger 
recovery  for  MCTs  defrauded  shareholders,  it  might  push  MCI  into  liquidation.  In  the  event  of 
liquidation,  the  SEC  asserts,  it  might  not  recover  anything  because  civil  claims — even  the 
government’s — are  assigned  a  low  priority.  No  matter  how  unfair,  the  SEC  reasons,  it  is  better 
to  accept  the  scraps  from  MCTs  table  then  be  stiffed  altogether. 

This  is  sophistry.  For  one  thing,  it  is  clear  that  MCI  can  afford  to  pay  a  much  larger 
penalty  before  facing  any  risk  of  liquidation.  The  average  ratio  of  debt  to  sales  in  the 
telecommunications  industry  is  85  percent.  But  based  on  the  numbers  it  released  with  its 
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reorganization  plan,  MCI  will  emerge  from  banjkruptcy  with  a  ratio  of  just  22  percent-— the 
lowest  in  the  industry  by  far,  MCI  also  has  roughly  enough  cash  on  hand  to  make  the  states 
whole  for  all  of  the  pension-fund  losses  they  suffered  as  a  result  of  the  fraud.  In  other  words, 
MCI  has  the  financial  wherewithal  to  pay  a  fine  that  begins  to  approach  the  magnitude  of  its 
ill-gotten  gains  and  pays  meaningful  restitution  to  its  victims.  The  SEC’s  disposition  not  only 
leaves  MCI  with  the  fruits  of  its  fraud,  but  in  the  best  competitive  position  in  the  entire  sector. 

The  SEC’s  argument  is  also  wrong  as  a  matter  of  law.  The  gravamen  of  the  SEC’s 
position  is  that  its  civil  enforcement  powers  are  inadequate  to  secure  a  just  disposition.  But 
Congress  has  specifically  provided  that,  where  civil  remedies  are  inadequate,  the  SEC  is 
authorized  to  refer  a  securities  fraud  case  to  the  Justice  Department  for  all  “necessary  criminal 
proceedings.”  This  is  not  just  a  question  of  punitive  action,  but  of  using  the  remedial  tools 
available  to  the  Justice  Department,  which  is  expressly  empowered  to  force  full  disgorgement  of 
all  ill-gotten  gains  and  set  up  a  fund  to  compensate  victims  for  their  losses.  These  remedies 
cannot  be  avoided  in  bankruptcy. 

The  SEC  has  thus  abdicated  its  most  basic  responsibility.  Rather  than  affirmatively 
referring  the  case  to  the  Justice  Department  for  a  fair  disposition,  it  has  acted  as  a  cheerleader  for 
MCTs  efforts  to  blow  past  any  enforcement,  touting  its  slap-on-the-wrist  settlement  as 
“sufficiently  tough  to  deter  future  violations  of  the  federal  securities  laws.”  This  doesn’t  pass  the 
red-face  test. 

Second t  MCTs  apologists  assert  that  the  company  deserves  credit  for  cleaning  up  its 
act — that  those  involved  in  the  fraud  are  gone  and  that  MCI  is  “on  its  way  to  transforming  itself’ 
into  “a  good  corporate  citizen.”  Even  if  true,  this  line  of  argument  is  totally  irrelevant  to  the 
issue  at  hand.  Enforcement  has  two  goals — ^not  just  punishment,  but  also  remedying  the  effects 
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of  wrongdoing.  The  extent  of  rehabilitation  is  only  relevant  to  what  punitive  enforcement  action 
should  be  taken;  it  has  no  bearing  at  all  on  what  remedial  enforcement  action  is  necessary.  No 
level  of  cooperation  or  rehabilitation  can  justify  allowing  a  perpetrator  of  fraud  to  keep  its 
ill-gotten  gains. 

Even  as  to  punitive  action,  the  claim  that  cooperation  or  rehabilitation  is  sufficient  to 
spare  a  corporation  from  punishment  is  fundamentally  pernicious  to  the  administration  of  justice. 
It  is  always  the  case  that  individuals  commit  corporate  crimes.  If  firms  could  evade  punishment 
merely  by  sacking  the  perpetrators  and  aiding  the  government  in  their  prosecution,  corporations 
would  never  be  indicted.  The  law  provides  for  the  punishment  of  corporations  precisely  because 
they  can  do  disproportionate  injury  to  the  public  if  they  commit  a  crime.  No  individual  could 
have  pulled  off  a  fraud  of  the  magnitude  committed  by  MCI.  Corporations  are  therefore  required 
to  police  themselves,  and  if  those  efforts  fail  in  as  spectacular  a  fashion  as  they  did  at  MCI,  the 
corporation  must  be  punished.  Any  other  result  eliminates  the  possibility  of  deterrence. 
Cooperation  and  rehabilitation  may  therefore  be  relevant  to  the  degree  of  penalty  imposed  on 
MCI,  but  they  do  not  speak  to  the  necessity  of  corporate  punishment. 

In  any  event,  while  the  SEC  has  been  mouthing  the  mantra  of  MCTs  rehabilitation  for 
eight  months,  events  continue  to  demolish  the  claim.  MCTs  outside  auditor  recently  concluded 
that  the  company’s  much  ballyhooed  reforms  were  insufficient  and  that  fraud  may  still  “occur 
and  not  be  detected.”  Likewise,  the  Thornburgh  report  documented  a  “culture”  of  corruption  not 
confined  to  “a  limited  number  of  individuals,”  and  identified  “a  growing  number  of  problematic 
issues”  matching  MCTs  known  fraud  “in  their  egregiousness,  arrogance,  and  brazenness  ”  MCI 
itself  has  revised  the  estimates  of  its  fraud  three  separate  times,  and  the  company  still  cannot 
produce  audited  financial  statements.  And  the  day  after  MCTs  new  CEO  assured  the  public  that 
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“[n]o  one  even  arguably  associated  with  the  past  wrongdoing  continues  to  work  at  the  company,” 
MCI’s  general  counsel  and  treasurer  were  forced  to  resign.  The  spectacle  of  the  SEC  falling  all 
over  itself  to  vouch  for  the  integrity  of  this  company  is  appalling. 

Moreover,  MCTs  cooperation  results  from  necessity,  not  probity.  The  fraud  here  was  so 
egregious  that  the  company  had  no  choice  but  to  cooperate.  If  this  kind  of  “desperation 
cooperation”  were  rewarded  with  a  slap  on  the  wrist,  the  most  brazen  violators  of  the  law  would 
escape  scot-free,  while  those  with  the  temerity  to  raise  a  legitimate  defense  would  suffer  the 
harshest  punishment.  This  result  cannot  be  squared  with  any  rational  concept  of  justice. 

Finally^  MCTs  apologists  claim  that  appropriate  enforcement  action  would  “unfairly 
damage  the  company’s  creditors”  and  would  put  “the  55,000  employees  of  WorldCom  ...  out  of 
work.”  While  this  argument  seems  to  have  persuaded  Judge  Rakoff  to  approve  the  SEC’s 
settlement,  it’s  a  bugaboo.  Telecommunications  is  a  volatile  and  risky  industry  in  which  no 
one’s  job  is  guaranteed,  MCI  itself  has  already  laid  off  more  than  25,000  workers  since  its  fraud 
was  announced.  What  presents  a  massive  risk  to  jobs  is  the  government’s  campaign  to  subsidize 
MCI  at  the  expense  of  honest  competitors.  More  than  650,000  people  are  employed  by  other 
firms  in  the  telecommunications  sector.  Giving  MCI  a  host  of  artificial  advantages  is  not 
required  to  sustain  its  operations  and  puts  the  jobs  of  honest  competitors  at  risk. 

*  *  * 

Fortunately,  the  Department  of  Justice  has  not  yet  completed  its  investigation  into  the 
fraud  at  MCI.  The  Department  has  the  tools  at  its  disposal  to  ensure  the  complete  disgorgement 
of  MCTs  ill-gotten  gains,  and  to  set  up  a  fund  to  compensate  MCTs  victims.  Moreover,  the 
Department’s  guidelines  make  clear  that  this  is  the  quintessential  case  for  corporate  prosecution, 
given  the  magnitude  of  the  crime,  the  number  of  high-level  executives  involved,  the  pervasive 
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culture  of  fraud,  and  the  total  breakdown  of  internal  controls.  Left  to  its  own  devices,  it  is  hard 
to  imagine  that  the  Department  will  not  take  appropriate  enforcement  action.  If  corporate 
prosecution  is  not  called  for  in  this  case,  it  hard  to  imagine  a  case  where  it  would  be. 

The  danger  is  that  the  capitulation  to  MCI  by  other  offices  of  government,  including  the 
SEC  and  GSA,  will  create  a  climate  of  accommodation — a  climate  perhaps  fostered  by  a 
political  decision  to  prop  up  MCI  regardless  of  the  costs.  This  hearing  is  therefore  quite  timely, 
because  it  affords  the  Committee  an  opportunity  to  support  the  Justice  Department’s  effort  to 
make  a  decision  in  this  case  based  only  on  a  fair  and  reasoned  application  of  the  law. 

The  enforcement  of  our  criminal  and  securities  laws  always  takes  precedence  over 
bankruptcy.  Bankruptcy  is  a  refuge  for  honest  companies  that  failed  in  business,  not  for  a 
criminal  enterprise  that  collapsed  under  the  weight  of  its  own  deceptions.  What  MCTs 
competitors  want — and  what  the  American  public  wants— is  justice.  Honest  competition  is  good 
for  shareholders,  for  employees,  and  for  consumers.  Dishonest  competition — competition  where 
the  government  places  its  thumb  on  the  scale  by  giving  affirmative  advantages  to  corporate 
criminals — Skills  investment,  kills  jobs,  and  kills  economic  growth.  More  importantly,  it 
imdermines  the  rule  of  law,  which  is  the  cornerstone  of  our  freedom  and  prosperity. 
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RICHARD  J.  DURBIN 

iUlNOiS 

COMMITTEE  ON  APPROPRIATIONS 

COMMITTEE  ON  THE  JUDICIARY  Bnittd  States  Senate 


332  DIRKSEN  senate  OFFICE  BLDG. 
WASHINGTON,  DC2051B-1304 
!202)  22A.2152 
tty  (202)  224-8180 
230  SOUTH  OEABBOflN.  38TH  Ft. 
CHICAGO.  IL  60e04 
(312)  353-A952 


COMMITTEE  ON 
GOVERNMENTAL  AFFAIRS 


^Pashinfiton,  BC  205)0-1301 


S2S  SOUTH  EIGHTH  STREET 
SPRINGFIELD,  IL  62703 
(217)492-4062 


SELECT  COMMITTEE  ON  INTELLIGENCE 

ASSISTANT  DEMOCRATIC  July28,  2003 

FLOOR  LEADER 


701  NORTH  COURT  STREET 
MARION,  IL  62959 
(618)  998-8812 


The  Honorable  Nicholas  deB.  Katzenbach 
Board  Member 
MCI  Telecommunications 
22001  Loudoun  County  Parkway 
Ashbum,  Virginia  20147 

Dear  Mr.  Katzenbach; 


It  was  a  pleasure  to  see  you  at  the  July  22,  2003  Senate  Judiciary  Committee  hearing  on 
the  WorldCom  bankruptcy.  At  the  hearing,  I  raised  my  concerns  about  the  propriety  of  the 
federal  government’s  decision  to  continue  doing  business  with  WorldCom/MCI,  and  discussed 
as  an  example,  a  recent  government  contract  awarded  to  WorldCom/MCI  to  construct  a  wireless 
system  in  post-war  Iraq.  In  response,  you  pointed  out  that  the  Iraq  award  was  not  a  sole  source 
contract  because  AT&T  had  bid  on  the  same  contract. 


Following  the  hearing,  I  received  the  enclosed  letter  and  attachments  from  AT&T  which 
dispute  your  characterization  of  AT&T’s  involvement  in  the  contract  in  question.  In  order  to 
ensure  the  most  accurate  record  of  the  hearing,  would  you  please  provide  to  me  and  to  the  Senate 
Judiciary  Committee  your  response  to  the  enclosed  materials. 


Sincerely, 


Richard  J.  Durbin 


Attachment 

cc:  The  Honorable  Orin  G.  Hatch,  Chairman,  Judiciary  Committee 

The  Honorable  Patrick  J.  Leahy,  Ranking  Member,  Judiciary  Committee 
Peter  Jacoby,  Vice-President  &  Director  Congressional  Relations,  AT&T 


Peter  G.  Jacoby 

Vice  President  and  Director 
Congressional  Relations 


Suite  1000 
1120  20lh  Street,  NW 
Washington,  DC  20036 
202  457-2050 
FAX  202  457-2267 


July  23,  2003 


The  Honorable  Richard  Durbin 
332  Dirksen  Senate  Office  Building 
Washington,  DC  20510 

Dear  Senator  Durbin: 

I  am  writing  to  provide  the  Judiciary  Committee  information  to 
clarify  its  record  in  connection  with  its  July  22"^  hearing  titled,  “The 
WorldCom  Case:  Looking  at  Bankruptcy  and  Competition  Issues.”  At 
that  hearing,  you  asked  former  Attorney  General  Nicholas  Katzenbach,  a 
member  of  the  MCI/ WorldCom  Board  of  Directors,  about  a  contract 
recently  awarded  to  MCI/ WorldCom  to  build  a  wireless  system  in  Iraq. 
You  described  the  award  as  a  single  source  contract  and  Mr.  Katzenbach 
disagreed,  saying  that  AT&T  and  Telstra  had  bid  on  that  contract. 
Because  Mr.  Katzenbach  alleged  facts  concerning  AT&T,  I  write  this  letter 
to  specify  the  facts  as  AT&T  understands  them. 

AT&T  has  been,  and  remains,  very  interested  in  opportunities  to 
restore  and  enhance  telecommunications  services  in  Iraq.  To  our 
knowledge,  a  Request  for  Proposal  has  never  been  issued  for  this  work, 
and  no  bidding  procedures  were  established  or  followed  concerning  the 
award  of  this  work.  However,  pursuant  to  our  interest  in  helping  to 
restore  telecommunications  services  in  Iraq,  this  past  spring  we  began 
discussing  with  people  in  the  United  States  government  the 
telecommunications  needs  in  Iraq  and  the  various  approaches  to  best 
meet  those  needs.  We  also  devoted  significant  internal  resources  to 
explore  ways  to  quickly  restore  and  enhance  telecommunications 
services  to  meet  the  needs  of  the  United  States,  humanitarian  efforts  in 
Iraq  and  the  Iraqi  people.  In  addition,  in  order  to  provide  an  integrated 
“turn- key”  solution,  we  reached  out  to  partners,  including  Telstra,  the 
incumbent  provider  of  wireline  and  wireless  telecommunications  services 
in  Australia. 
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The  Honorable  Richard  Durbin 
July  23,  2003 
Page  Two 


On  May  7,  2003,  we  submitted  to  the  Office  of  Reconstruction  and 
Humanitarian  Aid  an  unsolicited  proposal  to  provide  various 
telecommunications  services  within  Iraq.  We  also  continued  our 
discussions  with  persons  in  the  United  States  government  both  here  and 
in  Iraq  concerning  opportunities  for  providing  and  enhancing 
telecommunications  in  Iraq.  During  the  course  of  these  discussions,  on 
May  15,  2003,  we  were  surprised  to  learn  through  press  reports  that 
MCI/ WorldCom  had  already  been  awarded  a  contract  to  provide 
telecommunications  services  in  Iraq,  {See  attachments)  Given  that  there 
had  been  no  formal  bidding  process  and  a  lack  of  transparency  in  the  bid 
process,  we  do  not  know  when  the  work  was  actually  awarded  to 
MCI/ WorldCom  or  pursuant  to  what  contractual  vehicle  it  is  being 
performed.  We  do  believe,  as  you  indicated,  that  this  was  a  no -bid  award 
of  work  to  MCI/ WorldCom. 

1  hope  this  information  proves  helpful  to  the  Committee  as  it  seeks 
to  gain  a  more  complete  understanding  of  the  issues  it  explored  at  its 
hearing  on  July  22.  I  also  would  like  to  close  this  letter  by  thanking  the 
Committee  for  taking  the  time  to  explore  these  issues,  and  by  reaffirming 
ATSgT's  commitment  to  provide  services  to  the  United  States  government 
wherever  and  whenever  needed.  Whether  it  be  reconstruction  efforts  in 
Iraq  or  telecommunications  needs  here  at  home,  ATBgT  stands  ready  to 
serve  with  the  same  quality,  reliability,  and  value  that  people  have  come 
to  rightfully  expect  from  us.  Please  do  not  hesitate  to  contact  me  if  I  can 
be  of  further  assistance  on  this  or  any  other  matter. 


Attachments 
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MCI  to  Begin  Rebuilding  of  Iraqi  Phones 
U.S.  Awards  Contract  For  Small  Network 

Christopher  stern  Washington  Post  staff  Writer  . 

May  15,  2003;  Page  El 
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American  telephone  giant  MCI  has  been  awarded  a  contract  to  build  a  small  mobile 
phone  network  in  Baghdad  as  the  United  States  takes  an  initial  step  to  rebuild  basic 
communications  In  a  city  ravaged  by  two  wars  and  11  years  of  severe  economic 
sanctions. 

A  working  phone  system  is  largely  absent  in  much  of  the  Iraqi  capital,  apart  from 
limited  grids  of  wired  networks.  Many  Westerners,  Including  military  personnel,  aid 
workers  and  journalists,  have  had  to  rely  on  satellite  phones,  which  typically  do  not 
work  indoors.  Even  before  the  most  recent  U.S.  bombing,  Iraq's  telecommunications 
resources  were  scarce  and  unreliable.  Analysts  estimate  that  the  prewar  telephone 
network  was  capable  of  serving  only  three  out  of  every  1,000  people. 

Given  the  rudimentary  state  of  telecommunications,  there  is  growing  impatience  in 
Iraq  with  the  pace  of  the  work  to  install  a  new  system.  Sources  at  the  Office  of 
Reconstruction  and  Humanitarian  Assistance  have  begun  complaining  that  MCI  has 
fallen  behind  schedule  In  getting  even  a  relatively  small  system  of  5,000  to  10,000 
phones  up  and  running. 

Sources  said  the  Defense  Department,  which  awarded  the  contract,  nevel^  specified  a 
completion  date  but  the  company  had  informed  the  government  that  it  should  be 
able  to  finish  by  next  month. 

MCI  spokeswoman  Natasha  Haubold  said  the  company  has  been  waiting  iri  line  to 
ship  the  necessary  equipment  to  Iraq  but  given  the  priority  of  other  humanitarian 
aid,  such  as  food  and  clothing,  the  first  delivery  of  its  gear  was  not  completed  until 
last  week. 

"We  are  on  schedule  for  implementation  in  June,"  Haubold  said. 

MCIis  a  division  of  WorldCom  Inc.,  which  filed  for  bankruptcy  protection  last  year 
after  disclosing  a  massive  accounting  scandal.  WorldCom  expects  to  emerge  from 
bankruptcy  later  this  year  and  operate  under  the  name  MCI. 

The  U.S.  government  has  continued  to  be  the  Ashburn-based  telecommunications 
company's  biggest  customer  throughout  the  current  scandal  and  bankruptcy  process. 
Although  it  no  longer  operates  a  wireless  network  In  the  United  States,  MCI  played  a 
role  in  getting  a  similar  mobile  phone  network  into  operation  in  Afghanistan. 

Sources  declined  to  comment  on  the  value  of  the  Baghdad  wireless  contract. 

Initially,  telecommunications  companies  such  as  Lucent  Technologies  Inc.,  Motorola 
Inc.  and  Qualcomm  Inc.  had  hoped  that  the  U.S.  government  would  award  a  far 
larger  contract  to  rebuild  most  of  Iraq's  telecommunications  infrastructure.  But  Bush 
administration  officials  earlier  this  month  decided  to  leave  that  decision  to  the 
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incoming  Iraqi  government.  Analysts  have  estimated  that  it  may  cost  at  least  $900 
million  to  put  a  state-of-the-art  telecommunications  network  in  place. 

Speculation  about  a  major  telecommunications  contract  began  to  build  in  March 
when  Rep.  Darrell  Issa  (R-Calif.)  attacked  the  Defense  Department's  plans  even 
before  they  were  disclosed. 

Issa  called  on  the  Pentagon  to  award  the  contract  to  a  company  that  would  use  a 
wireless  standard  developed  by  Qualcomm,  a  telecommunications  firm  based  near 
his  Southern  California  district.  Issa  then  introduced  a  bill  that  would  have  effectively 
required  any  company  that  won  the  contract  to  use  Qualcomm's  Code  Division 
Multiple  Access  (CDMA)  standard. 

But  sources  confirmed  yesterday  that  MCI's  network  would  use  the  Glpbal  System  for 
Mobile  Communication  (GSM)  standard  that  is  more  widely  used  around  the  world, 
particularly  in  countries  that  neighbor  Iraq. 

Issa  had  been  particularly  critical  of  GSM  because  it  was  developed  in  Europe  by  a 
consortium  of  countries  including  some  nations,  such  as  France,  that  had  opposed 
the  U.S.  invasion  of  Iraq. 

"Obviously,  we  are  disappointed  that  they  didn't  use  a  predominantly  U.S. 
technology,"  said  Issa's  chief  of  staff,  Dale  Neugebauer. 

Neugebauer  questioned  the  wisdom  of  awarding  the  contract  at  the  expense  of  U.S. 
taxpayers.  V 

"There  is, tremendous  commercial  interest  in  building  a  cell-phone  system  in  Iraq  and 
very  little  need  for  investment  by  the  U.S.  government,"  said  Neugebauer. 

Staff  writer  Peter  Slevin  contributed  to  this  report. 
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MCI  Will  Build  Cellphone  Network  In  Iraq  by  June  Under  U.S,  Contract 

By  JESSE  DRUCKER  and  MICHAEL  M.  PHILLIPS,  THE  WALL  STREET  JOURNAL 

May  15,  2003 

The  Bush  administration  has  tapped  MCI  --  the  former  WorldCom  Inc.  —  to  build  a  small  cellular-telephone 
network  in  Iraq  to  help  speed  the  much-criticized  reconstruction  effort  there. 

The  system  is  expected  to  be  in  place  by  June,  according  to  the  company,  which  is  reorganizing  under  federal 
bankruptcy-court  protection,  Cellular  communications  would  allow  U.S.  officials,  American  troops  and 
international  aid  workers  to  coordinate  better  among  themselves,  removing  one  of  the  major  obstacles  to  the 
U.S. -led  rebuilding  campaign. 

It  is  unclear  when  the  contract  was  awarded  or  how  much  MCI  is  earning  for  the  deal.  Equipment  for  the 
network  already  has  started  arriving  in  the  country  and  eventually  will  be  able  to  accommodate  between  5,000 
and  10,000  users,  according  to  a  person  familiar  with  the  pact, 

A  Pentagon  official  said  the  contract  is  worth  about  $45  million,  but  gave  no  details. 

Business  Week  and  CNN  previously  disclosed  the  contract. 

The  deal  gives  MCI  a  beachhead  in  a  market  that  many  telecom  companies  and  investors  have  an  eye  on 
enviously.  The  Bush  administration  plans  to  leave  decisions  about  major  phone  projects  to  an  interim  Iraqi 
government. 

"The  reason  why  it’s  not  to  be  assumed  that  MCI  will ...  cash  in  on  bigger  contracts  is  there’s  still  an 
international  political  process  that  needs  to  play  out  before  big  telecom  and  oil  contracts  are  awarded,"  said 
Joseph  Braude,  the  senior  Middle  East  analyst  at  Pyramid  Research,  a  telecommunications  consulting  firm  in 
Cambridge,  Mass. 

Numerous  Iraqi  and  American  consortia  are  mustering  resources  to  invest  in  the  sector.  But  they  are  holding 
back  on  actual  investments,  in  part  because  there  is  no  Iraqi  authority  to  give  them  an  operator's  license  or 
concession,  and  they  don’t  want  to  risk  expropriation  by  a  new  government.  In  addition,  they  are  nervous  about 
remaining  U.S,  and  United  Nations  sanctions. 

"We're  ready  to  go  into  Baghdad  the  day  it’s  legal,"  said  William  T.  Carlin,  chief  operating  officer  of 
inter  WAVE  Communications  Inc.  of  Mountain  View,  Calif.  His  company,  which  was  working  with  an  MCI 
competitor,  supplies  compact  cellular  networks  for  operators  in  developing  countries. 

MCI  spokeswoman  Natasha  Haubold  declined  extensive  comment  on  the  deal,  but  said  MCI  "is  looking 
forward  to  continuing  to  support  its  customers  as  their  needs  continue  to  change  and  evolve." 

MCI  doesn't  currently  have  a  wireless  network  in  the  U.S. ,  and  exited  from  its  wireless-reselling  business  last 
year.  The  company  also  disclosed  the  largest  case  of  accounting  fraud  in  U.S.  history  last  summer,  but  the 
federal  government  has  continued  to  award  it  large  contracts  in  part  because  of  the  perceived  need  for 
competition  in  telecom  services. 

The  Iraqi  network  will  use  GSM  technology,  the  wireless  standard  in  most  of  the  world,  according  to  the  person 
familiar  with  the  matter.  A  dispute  over  the  future  of  Iraq’s  telecom  infrastructure  erupted  in  March  when  Rep. 
Darrell  Issa  (R.,  Calif)  demanded  that  the  U.S.  fund  a  network  using  a  technology  known  as  CDMA,  which  was 
developed  commercially  by  Qualcomm  Inc.,  one  of  Mr.  Issa's  largest  campaign  contributors. 
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Biographical  Background 

My  name  is  Marcia  L,  Goldstein.  I  currently  serve  as  bankruptcy  counsel 
for  MCI  in  its  chapter  1 1  case.  I  am  a  partner  and  co-head  of  the  Business  Finance  and 
Restructuring  Department  of  Weil,  Gotshal  &  Manges  LLP,  which  is  the  largest 
bankruptcy  and  reorganization  practice  in  the  country.  During  my  nearly  28  years  at 
Weil,  Gotshal  &  Manges,  I  and  others  in  my  group  have  represented  numerous  debtors  in 
chapter  1 1  cases,  as  well  as  financial  institutions  with  significant  claims  in  such  cases. 

I  am  on  the  Advisory  Board  of  Colliers  Bankruptcy,  15th  Ed.,  have  been  a 
Visiting  Lecturer  in  Bankruptcy  at  Yale  Law  School,  am  a  member  of  the  National 
Bankruptcy  Conference  and  the  American  College  of  Bankruptcy.  I  have  served  as  the 
Chair  of  the  Committee  on  Bankruptcy  and  Corporate  Reorganization  of  the  Association 
of  the  Bar  of  the  City  of  New  York. 

Issues  Under  Consideration 

Two  questions  which  have  been  raised  by  certain  competitors  of  MCI, 
particularly  Verizon,  are  the  subject  of  this  hearing: 

First,  whether  a  chapter  1 1  debtor,  such  as  MCI,  which  has 
engaged  in  pre-filing  fraud  or  misconduct,  should  be  denied 
an  opportunity  to  reorganize  under  chapter  1 1  of  the  United 
States  Bankruptcy  Code;  and 

Second,  whether  a  reorganization  of  MCI  under  chapter  1 1 
would  confer  on  it  an  unfair  competitive  advantage. 
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The  answer  to  both  of  those  questions  is:  No.  To  answer  otherwise  would 
be  in  direct  conflict  with  the  underlying  policies  and  premises  of  the  federal  bankruptcy 
laws  and  long  standing  judicial  precedent  and  practice. 

The  Purpose  of  Chapter  11:  Rehabilitation  of  the  Debtor 

The  federal  bankruptcy  laws  foster  the  balancing  of  two  goals:  the 
equitable  distribution  of  a  troubled  company’s  assets  through  the  equal  sharing  of  losses 
by  creditors  of  equal  rank,  and  the  restructuring  or  rehabilitation  of  a  business  to  preserve 
jobs  and  to  maximize  the  return  to  creditors  and,  if  possible,  other  stakeholders  of  the 
debtor.  Thus,  the  federal  bankruptcy  laws  prevent  creditors  from  dismembering  the 
assets  of  a  debtor,  while  providing  the  opportunity  for  a  fresh  start.  At  the  heart  of  these 
goals  stands  the  basic  premise  of  bankruptcy  policy  that  when  the  “going-concern  value” 
of  an  enterprise  exceeds  the  “liquidation  value”  of  the  enterprise,  reorganization  of  the 
debtor  will  maximize  return  to  creditors  and  lead  to  the  preservation  of  the  enterprise  for 
the  greater  good.  Congress  has  recognized  this  fundamental  premise.  As  Senator  Hatch 
has  observed, 

Chapter  1 1 ’s  overriding  purpose  is  to  take  whatever  steps  are  expedient  to 
preserve  the  failing  business  for  the  benefit  of  all  if  possible. 

130  Cong.  Rec.  S  8892  (daily  ed.  June  29,  1984)  (remarks  of  Sen.  Hatch).  And  the 

Supreme  Court  has  confirmed  that 

[b]y  permitting  reorganization.  Congress  anticipated  that  the  business 
could  continue  to  provide  jobs,  to  satisfy  creditors’  claims,  and  to  produce 
a  return  for  its  owners.  H.R.  Rep.  No.  95-595,  p.220  (1977). 

United  States  v.  Whiting  Pools,  Inc.,  462  U.S.  198,  203  (1982).  Accordingly,  one  of  the 

criteria  for  confirmation  of  a  plan  of  reorganization  under  chapter  1 1  of  the  Bankruptcy 

Code  (11  U.S.C.  §  101  et  seq.)  is  that  the  plan  satisfy  the  so-called  “best  interests  test,” 
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which  requires  that  each  holder  of  an  impaired  claim  or  equity  interest  either  accepts  the 
plan,  or  will  receive  or  retain  under  the  plan  property  of  a  value  that  is  not  less  than  the 
value  such  party  would  receive  or  retain  if  the  debtor  were  to  be  liquidated  under  chapter 
7  of  the  Bankruptcy  Code.  See  1 1  U.S.C.  §  1 129(a)(7). 

Thus,  in  its  effort  to  enable  a  debtor  to  rehabilitate  its  business  and 
continue  to  operate  post-chapter  1 1 ,  Congress  designed  the  Bankruptcy  Code  expressly  to 
afford  the  debtor  a  “fresh  start.”  And  while  we  currently  operate  under  the  Bankruptcy 
Code  of  1978,  this  basic  premise  has  been  part  of  the  fabric  of  this  country’s  bankruptcy 
laws,  and  our  national  economy,  for  almost  two  centuries.  As  the  Second  Circuit  Court 
of  Appeals  has  stated,  “Congress  made  it  a  central  purpose  of  the  bankruptcy  code  to  give 
debtors  a  fresh  start  in  life  and  a  clear  field  for  future  effort  unburdened  by  the  existence 
of  old  debts.”  In  re  Bogdanovich.  292  F.3d  104,  107  (2d  Cir.  2002). 

To  this  end,  chapter  1 1  of  the  Bankruptcy  Code  provides  a  financially 
troubled  business  with  an  opportunity  to  restructure  its  balance  sheet  and  its  business 
affairs,  and  includes  an  array  of  provisions  designed  to  promote  this  result: 

•  First  and  foremost,  upon  the  filing  of  a  petition  for  relief,  the 
automatic  stay  instantly  and  automatically  stops  all  actions  and 
proceedings  against  the  debtor  to  enforce  or  collect  on  a  pre¬ 
chapter  1 1  obligation.  The  automatic  stay  affords  the  debtor 
breathing  room  from  creditors  and  creates  an  opportunity  for 
negotiation  with  parties  in  interest.  1 1  U.S.C.  §  362. 

•  Section  364  of  the  Bankruptcy  Code  provides  the  parameters 
whereby  the  debtor  may  obtain  liquidity  in  the  form  of  “new” 
money  through  debtor-in-possession  financing,  1 1  U.S.C.  §  364. 

•  The  debtor  may  relieve  itself  of  burdensome  contracts  through  the 
rejection  process.  Conversely,  if  the  debtor  has  contracts  it  deems 
valuable  but  is  unable  to  utilize,  the  debtor  may  often  assign  such 
contracts  to  third  parties  willing  pay  the  debtor  for  them,  even  if 
the  contract  prohibits  assignment.  1 1  U.S.C.  §  365, 
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•  Under  the  Bankruptcy  Code  pre-chapter  1 1  fraudulent  and 
preferential  transfers  may  be  “avoided"’  and  the  proceeds  thereof 
recovered  for  distribution  to  creditors.  1 1  U.S.C.  §§  547,  548,  550. 

The  comprehensive  scheme  embodied  in  chapter  1 1  balances  the  rehabilitative  policies 

with  creditors  protections: 

•  Through  the  claims  reconciliation  process,  creditors  of  the  debtor 
are  afforded  a  forum  for  their  claims  to  be  asserted,  contested,  and 
resolved.  1 1  U.S.C.  §  502,  Fed.  R.  Bankr,  P.  3007. 

•  Non-ordinary  course  transactions  must  be  on  notice  to  creditors, 
who  may  object  and  be  heard  by  the  bankruptcy  court.  1 1  U.S.C. 

§  363. 

•  The  Bankruptcy  Code  sets  forth  certain  mandatory  provisions  for  a 
plan  of  reorganization.  11  U.S.C.  §  1123(a). 

•  Holders  of  claims  and  interests  are  provided  with  a  disclosure 
statement  which  contains  adequate  information  of  a  kind  and  in 
sufficient  detail  to  enable  hypothetical,  reasonable  investors  typical 
of  a  debtor’s  creditors  to  make  an  informed  judgment  whether  to 
accept  or  reject  a  proposed  chapter  1 1  plan.  1 1  U.S.C.  §  1 125. 

•  Holders  whose  claims  or  interests  are  impaired  by  distributions 
under  the  proposed  chapter  1 1  plan  are  entitled  to  vote  whether  to 
accept  or  reject  it.  11  U.S.C.  §  1126. 

In  this  manner,  the  Bankruptcy  Code  seeks  “to  avert  the  evils  of  liquidation,”  provide  a 
fresh  start  for  the  debtor,  and  promote  for  the  prompt  and  efficient  administration  and 
settlement  of  the  chapter  1 1  estate  that  maximizes  the  return  to  creditors. 

Conversely,  punishing  a  debtor  for  its  failure  to  pay  debts  or  for  its 
prepetition  actions  -  even  fraud  or  other  misconduct  -  by  mandating  liquidation  -  is 
antithetical  to  the  chapter  1 1  construct.  The  bankruptcy  laws  promote  rehabilitative,  not 
punitive  goals.  And,  even  in  the  case  of  criminal  conduct,  the  statutory  scheme 
developed  by  Congress  relies  on  traditional  arms  of  the  state  and  federal  governments  to 
exact  the  appropriate  punishment  of  culpable  parties.  Indeed,  with  the  enactment  of  the 


5 


89 


Bankruptcy  Code  in  1978,  the  Securities  and  Exchange  Commission’s  role  in  bankruptcy 
was  dramatically  reduced  in  recognition  that  the  SEC’s  policing  of  fraud  and  other 
securities  violations  pursuant  to  its  enforcement  powers  diminished  the  need  for  the 
SEC^s  involvement  in  the  chapter  1 1  process.  Clearly,  Congress  believed  that  anti-fraud 
policies  are  best  addressed  by  the  securities  laws  and  enforced  by  the  SEC  rather  than  the 
bankruptcy  courts. 

MCPs  Chapter  11  Filing 

How  do  these  premises  apply  to  MCI?  The  announcement  of  accounting 
improprieties  last  June  created  an  immediate  liquidity  crisis  for  MCI  as  all  sources  of 
financing  and  capital  were  cut  off.  MCI  turned  to  chapter  1 1  in  order  preserve  value  for 
its  creditors.  Chapter  1 1  was  the  only  alternative  which  enabled  MCI  to  obtain  financing 
and  the  much  needed  breathing  room  to  develop  and  implement  its  business  plan,  revive 
its  operations,  cooperate  with  the  Securities  and  Exchange  Commission  with  respect  to 
the  rectification  of  and  punishment  for  its  prepetition  securities  law  violations,  and 
propose  a  plan  of  reorganization  that  is  supported  by  creditors  holding  90%  of  the 
company’s  indebtedness.  In  this  manner,  MCI  is  a  classic  example  of  a  company  moving 
toward  a  consensual  reorganization  and  the  rehabilitation  that  the  bankruptcy  laws  were 
designed  to  foster. 

Concurrently,  the  traditional  arms  of  the  federal  government  have 
continued  to  investigate  and  indict  the  culpable  individuals  responsible  for  the  pre¬ 
chapter  1 1  accounting  fraud  at  MCI.  MCI  has  and  will  continue  to  cooperate  with  these 
investigations.  In  addition,  the  Securities  and  Exchange  Commission  commenced  an 
enforcement  action  immediately  upon  MCTs  disclosure  of  accounting  irregularities  and 
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in  the  context  of  that  action,  MCI  consented  to  the  entry  of  a  permanent  injunction 
regarding  the  company’s  future  conduct  and  compliance  with  securities  laws,  MCI  has 
also  consented  to  a  $2.25  billion  penalty  judgment  as  a  resolution  of  the  SEC  action. 
When  its  reorganization  plan  becomes  effective,  MCI  will  pay  $500  million  in  cash  and 
$250  million  in  stock  in  satisfaction  of  the  penalty  judgment.  It  is  the  largest  fine  in 
corporate  history  and  it  has  been  approved  by  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  the  court  presiding  over  the  SEC  action  against  MCI. 

MCI  has  not  only  sought  to  restructure  its  balance  sheet  and  reshape  its 
business,  but  it  has  also  sought  to  re-invent  itself  in  many  ways. 

•  MCI  consented  to  the  appointment  of  a  corporate  monitor  to 
oversee  certain  aspects  of  the  company’s  business  practices, 
including  the  review  and  reformulation  of  the  company’s  corporate 
governance  procedures; 

•  MCI  has  “cleaned  house”  of  the  culpable  individuals,  fired  or 
accepted  the  resignation  of  every  employee  accused  of 
participation  in  the  fraud  by  the  board’s  special  investigative 
committee  or  the  bankruptcy  examiner,  and  even  those  employees 
who,  while  not  accused  of  personal  misconduct,  are  alleged  to  have 
been  insufficiently  attentive  in  preventing  fraud.  All  of  these 
actions  have  been  designed  to  put  the  company  on  a  new  a  positive 
footing  “  led  by  a  new  board  of  directors,  new  chief  executive 
officer,  and  new  senior  managers; 

•  MCI  has  not  only  cooperated  with  the  corporate  monitor,  the 
Examiner  appointed  in  the  chapter  1 1  case,  the  SEC,  the 
Department  of  Justice,  the  United  States  Attorneys’  office  for  the 
Southern  District  of  New  York,  and  other  investigative  bodies,  but 
has  sought  to  become  a  model  of  corporate  governance  and 
internal  compliance.  In  furtherance  thereof,  MCI  created  an  ethics 
office  that  has  revamped  corporate  ethics  standards  and  a 
mandatory  educational  program  to  reinforce  such  standards. 
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The  Verizon  Theory 

The  view  that  MCI  should  not  be  permitted  to  reorganize  under  the 
Bankruptcy  Code  but  should  be  subject  to  a  forced  sale  under  chapter  7  is  espoused 
primarily  by  MCFs  competitors,  notably  Verizon,  Under  the  ''Verizon  Theory,”  MCI 
should  be  liquidated  to  prevent  it  from  benefiting  from  its  prepetition  fraud.  The  Verizon 
Theory,  however,  not  only  completely  ignores  the  fundamental  principles  of  chapter  1 1 , 
but  also  the  realities  of  who  the  stakeholders  are  in  the  MCI  chapter  1 1  case. 

Relief  Under  Chapter  11  is  Not  Denied  to  Debtors  Based  Upon  Prepetition 
Fraudulent  Conduct 

Nothing  in  the  Bankruptcy  Code  prohibits  an  entity  that  engaged  in 
prepetition  fraudulent  conduct  from  seeking  rehabilitation  under  chapter  1 1  or  requires 
the  liquidation  of  such  companies.  There  are  a  number  of  examples  of  companies  which 
engaged  in  prepetition  misconduct  or  fraud,  or  violations  of  the  security  laws,  that  have 
successfully  reorganized  under  the  Bankruptcy  Code,  including  Sunbeam,  Inc.  and  Leslie 
Faye,  Inc.  Other  recent  chapter  1 1  cases  demonstrate  how  market  regulators,  law 
enforcement  agencies,  and  bankruptcy  courts  can  respond  in  harmony  when  culpable 
individuals  engage  in  fraudulent  misconduct  at  the  expense  of  creditors  and  public 
security  holders.  The  facts  and  circumstances  of  MCTs  chapter  1 1  case  are  no  different. 
If  the  Verizon  point  of  view  is  accepted,  no  such  entity  would  be  or  would  have  been 
permitted  to  reorganize  under  chapter  1 1 . 

Rather,  in  cases  in  which  debtors  have  engaged  in  prepetition  misconduct, 
the  initial  stages  of  a  reorganization  case  provide  the  context  for  the  removal  of  culpable 
individuals  and/or  other  remediation.  Since  the  filing  of  its  chapter  1 1  cases,  MCI  has 
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totally  revamped  its  management,  board  of  directors  and  corporate  governance  practices. 
In  fact,  had  MCI  not  “cleaned  house”  or  remediated  its  prepetition  improper  conduct, 
liquidation  would  still  not  be  the  appropriate  remedy.  Rather,  pursuant  to  section  1 104  of 
the  Bankruptcy  Code,  the  Bankruptcy  Court  could  direct  the  appointment  of  a  trustee  to 
replace  management  and  conduct  appropriate  investigations.  Given  the  company’s 
voluntary  replacement  of  its  senior  management  and  board  of  directors,  and  its  consent, 
at  the  outset  of  its  chapter  1 1  case,  to  the  appointment  of  an  examiner  to  investigate  areas 
of  prepetition  misconduct,  the  drastic  remedy  of  a  trustee  was  not  necessary.  For  these 
reasons,  among  others,  when  certain  creditors  of  MCI  filed  a  motion  seeking  the 
appointment  of  a  trustee,  the  Bankruptcy  Court  denied  such  request.  See  In  re 
WorldCom,  /«c.,No.  0243533  (AJG)  (Bankr.  S.D.N.Y.  May  16,  2003)  (Memorandum 
Decision  and  Order  Denying  Motions  for  Appointment  of  a  Chapter  1 1  Trustee  and 
Examiner). 

District  Judge  Jed  Rakoff  of  the  Southern  District  of  New  York,  who 

presides  over  the  SEC  enforcement  action  against  MCI,  responded  to  competitors’ 

suggestions  that  denying  access  to  reorganization  under  chapter  1 1  and  requiring  a  forced 

sale  under  chapter  7  should  be  additional  punishment  for  MCI.  In  approving  the 

proposed  $750  million  SEC  settlement.  Judge  Rakoff  observed  that  liquidation 

would  undercut  the  basic  tenets  of  bankruptcy  reorganization,  a 
unique  innovation  of  United  States  bankruptcy  law  that  has 
contributed  materially  to  the  conservation  of  economic  resources 
and  the  stability  of  the  U.S.  economy. 

Securities  and  Exchange  Commission  v.  WorldCom,  Inc,,  No.  02  Civ.  4963  (JSR),  slip 
op.  at  8  (S.D.N.Y.  June  7,  2003).  Recognizing  the  inherent  conflict  between  the 
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rehabilitative  purposes  of  chapter  1 1  and  the  liquidation  of  the  company.  Judge  Rakoff 
commented  that: 

To  kill  the  company  . , ,  would  unfairly  penalize  its  50,000 
innocent  employees,  remove  a  major  competitor  from  a  market  that 
involved  significant  barriers  to  entry,  and  set  at  naught  the 
company’s  extraordinary  efforts  to  become  a  model  corporate 
citizen.  It  would  also  unfairly  impact  creditors,  over  90  percent  of 
whom  have  stated  their  support  for  the  company’s  plan  of 
reorganization  in  recognition  that  it  affords  them  far  more  value 
than  liquidation. 

Id.  In  these  circumstances,  2ind  particularly  in  view  of  the  policy  aims  of  the  Bankruptcy 
Code,  the  liquidation  or  a  forced  sale  of  MCI,  an  enterprise  on  the  cusp  of  completing  its 
reorganization,  can  serve  no  legitimate  purpose. 

The  Verizon  Theory:  Of  Trucks  and  Truck  Drivers 

On  several  occasions,  the  proponents  of  the  Verizon  Theory  have 
expressed  their  view  that  when  a  business  expands  operations  through  the  use  of 
inappropriate  means  and  acquires  new  customers  or  additional  assets,  that  business,  vrith 
its  allegedly  fraudulently  acquired  assets,  should  be  removed  from  the  marketplace  and 
sold  for  the  benefit  of  its  competitors. 

The  Verizon  Theory  neglects  the  very  heart  of  the  policy  goals  of 
equitable  distribution  underlying  the  Bankruptcy  Code.  The  expansion  of  MCI’s 
operations  was  funded  by  its  creditors,  not  its  competitors.  It  was  these  creditors  who 
financed  the  acquisition  of  the  assets  that  enabled  MCI’s  growth.  These  creditors  are 
among  the  victims  of  the  prepetition  accounting  fraud  and  are  entitled  to  recover  on 
account  of  their  losses  to  the  maximum  extent  possible.  Although  a  sale  of  MCI’s  assets 
could  occur  in  chapter  1 1  under  circumstances  where  creditors  elect  this  alternative  in 
lieu  of  a  stand-alone  reorganization,  MCI  has  received  no  proposal  from  its  creditors 
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along  these  lines,  and,  to  the  contrary,  has  received  overwhelming  creditor  support  for  its 
proposed  plan  of  reorganization.  Where  the  going-concern  value  of  the  enterprise 
exceeds  the  liquidation  value,  as  is  true  in  MCI’s  case,  the  liquidation  of  the  enterprise  is 
not  an  appropriate  remedy. 

Although  the  proponents  of  the  Verizon  Theory  assert  that  liquidation  of 
the  assets  acquired  through  fraudulent  means  is  the  only  way  to  afford  the  so-called 
injured  competitor  with  recourse,  an  “injured”  party  is  only  entitled  to  damages  where  it 
has  demonstrated  a  sustainable  cause  of  action  for  its  alleged  injury  and  has  established 
that  the  injury  was  in  fact  caused  by  the  party  charged.  Competitors  have  put  forth  no 
sustainable  causes  of  action  along  these  lines. 

Contrary  to  the  premise  of  the  Verizon  Theory,  a  chapter  7  sale  would  not 
yield  a  fair  result  to  either  MCTs  employees  or  its  creditors.  A  mandatory  chapter  7 
liquidation  of  MCI  would  result  in  a  forced  sale  of  assets  at  a  depressed  price.  Only  a 
handful  of  MCTs  competitors  would  have  the  wherewithal  to  bid  and  such  competitors, 
including  Verizon,  would  be  the  only  beneficiaries  of  such  a  forced  sale.  Nonetheless, 
these  competitors  suggest  that  creditors  would  receive  a  fair  price  in  such  a  “going 
concern  liquidation”  of  MCI.  This  ignores  the  realities  of  chapter  7.  In  fact,  creditors 
would  recover  significantly  less  than  the  recoveries  provided  for  in  the  reorganization 
plan  that  has  been  filed  in  the  Bankruptcy  Court.  Conversion  to  chapter  7  would  result  in 
a  default  in  MCFs  available  DIP  financing  with  the  result  that  existing  trade  credit  would 
dissipate,  new  business  opportunities  would  disappear,  customers  would  be  unnerved  and 
the  business  stability  achieved  by  MCI  since  its  chapter  1 1  filing  would  be  immediately 
undermined,  with  a  resulting  deterioration  in  value.  A  forced  sale  in  such  conditions  - 
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where  creditors  would  have  no  vote  -  as  they  would  in  chapter  1 1  -  would  benefit  only 
MCFs  competitors,  who  would  bid  for  MCI’s  business  at  a  distressed  value  and  eliminate 
it  as  an  additional  competitor.  This  is  antithetical  to  the  fundamental  premise  of  US 
bankruptcy  law. 

The  proponents  of  the  Verizon  Theory  also  espouse  the  view  that  MCTs 
employees  would  not  be  affected  by  a  "‘going-concern  liquidation”  of  the  company. 

Again  the  Verizon  Theory  ignores  reality.  Many  MCI  jobs  would  be  eliminated  if  the 
company  were  sold  to  a  competitor  in  a  forced  sale.  This  is  a  natural  result  of 
consolidation.  It  is  generally  accepted  that  the  reorganization  of  a  debtor  is  the  best  way 
to  preserve  the  employment  of  the  debtor’s  employees.  Indeed,  the  employees  are  best 
served  by  enabling  them  to  have  the  opportunity  to  realize  the  benefits  of  the  successful 
reorganization  of  the  debtor.  In  addition,  injured  stockholders  of  MCI  -  many  of  whom 
are  or  were  employees  -  will  receive  compensation,  including  stock,  from  reorganized 
MCI  through  the  SEC  Settlement  and  the  Sarbanes-Oxley  compensation  fund.  The 
liquidation  of  MCI  in  chapter  7  would  result  in  the  subordination  of  the  SEC  penalty  and 
no  opportunity  for  recovery  to  injured  stockholders. 

Our  federal  bankruptcy  laws  favor  rehabilitation  of  the  enterprise  and  the 

maximization  of  creditor  value.  These  laws  are  not  driven  by  the  interests  of  a  debtor’s 

competitors,  such  as  Verizon.  Chapter  1 1  reorganization  would  have  little  purpose  if 

competitor  “interests”  were  a  consideration.  This  consideration  is  neither  a  part  of  the 

formula,  nor  should  it  be.  As  the  Supreme  Court  has  observed. 

The  Bankruptcy  Code  does  not  authorize  free-wheeling  consideration  of 
every  conceivable  equity,  but  rather  only  how  the  equities  relate  to  the 
success  of  the  reorganization. 

N.LR.B.  V.  Bildisco  &  Bildisco^  465  U.S.  513,  527  (1984), 
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Competitive  Balance  Concerns 

Verizon  and  others  have  expressed  concern  that  MCI  will  emerge  from 
chapter  1 1  with  a  reduced  debt  load  and  therefore  a  competitive  advantage.  They  assert 
that  reorganized  MCI  will  be  positioned  to  engage  in  predatory  pricing  practices  and, 
thus,  destabilize  the  telecommunications  industry.  Such  concerns  are  misplaced.  The 
proposed  debt  level  for  reorganized  MCI,  approximately  $5.5  billion,  which  will 
represent  about  41%  of  the  post-bankruptcy  value  of  the  company.  In  contrast,  Verizon’s 
debt  represents  only  30%  of  the  value  of  its  company.  We  don’t  believe  that  this  is  a 
relevant  measure  for  determining  the  ability  to  compete  in  a  market  but,  if  there  is  any 
competitive  advantage  to  be  had,  it  clearly  falls  to  Verizon. 

Moreover,  as  Judge  Rakoff  observed,  these  arguments  of  unfair  advantage 
should  be  disregarded.  The  Verizon  Theory  ignores  that,  while  corporate  reorganization 
under  chapter  1 1  may  confer  upon  the  debtor  an  advantage  in  the  terms  of  reducing  pre¬ 
chapter  1 1  debt,  companies  seek  bankruptcy  protection  as  a  last  resort  because  chapter  1 1 
involves  significant  competitive  disadvantages  due  to  negative  publicity  and  customer 
hesitation.  It  is  common  for  a  debtor’s  competitors  to  try  to  eliminate  an  entity  while  in 
chapter  1 1  and  when  it  emerges.  The  repeat  filings  of  certain  chapter  1 1  debtors  is 
testimony  to  the  difficult  competitive  marketplace  a  debtor  will  face  following  emergence 
from  chapter  1 1  protection.  In  fact,  during  MCTs  chapter  1 1  case  ~  while  it  has  had  no 
pre-chapter  1 1  debt  service  requirements  at  all  -  it  has  been  MCI’s  competitors  (not  MCI) 
that  have  engaged  in  competitive  pricing  strategies,  and  in  that  environment,  MCI  was 
forced  to  lower  its  prices  and  reduce  its  future  EBITDA  projections. 
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Despite  Verizon’s  characterization,  competitors  of  MCI  are  not  the  victims 
of  the  accounting  irregularities.  Rather,  the  victims  in  this  matter  are  the  creditors  and 
shareholders  who  lost  billions  of  dollars.  Having  suffered  such  losses,  creditors  of  MCI 
have  relied  upon  the  provisions  of  the  Bankruptcy  Code  to  enforce  their  claims  to  obtain 
the  maximum  value  possible.  The  creditors  of  MCI  will  be  the  new  owners  of  a 
reorganized  MCI.  If  chapter  1 1  could  not  be  utilized  to  implement  this  result,  it  is  not  the 
culpable  individuals  who  would  be  punished;  neither  is  it  MCI  that  would  be  punished. 
Rather,  it  is  the  creditors  of  MCI  who  would  be  punished.  In  fact,  creditors  would  be 
penalized  twice:  once  by  losses  resulting  from  MCI’s  pre-chapter  1 1  improprieties  and 
financial  distress  and  again  by  denying  the  normal  operation  of  the  Bankruptcy  Code, 
While  the  credit  markets  have  already  adjusted  expectations  in  light  of  the  former,  the 
latter  could  prove  more  destabilizing  -  not  just  for  MCI  creditors,  but  for  the  chapter  1 1 
process  in  general.  The  impact  on  financial  markets  and  the  availability  of  credit  could 
be  significantly  impaired.  As  Congress  noted  in  the  legislative  history  of  the  Bankruptcy 
Code: 

A  corporation  which  is  taken  over  by  its  creditors  through  a  plan  of 
reorganization  will  not  continue  to  be  liable  for  [obligations]  arising  from 
the  corporation’s  prepetition  fraud  . ,  .  since  the  creditors  who  take  over 
the  reorganized  company  should  not  bear  the  burden  of  acts  for  which  the 
creditors  were  not  at  fault. 

S.  Rep.  95-989,  at  130  {\9n\  reprinted  in  1978  U.S.C.C.A.N.  5787,  5915.  This 
is  the  basis  for  section  510  of  the  Bankruptcy  Code,  which  requires  subordination 
of  securities  fraud  claims  to  the  claims  of  other  creditors  and  explains  why  claims 
arising  from  fraud  are  discharged  in  corporate  bankruptcies. 
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The  hearing  before  the  bankruptcy  court  to  consider  MCTs  plan  of 
reorganization  is  scheduled  to  commence  on  August  25th.  MCI  will  have  to  establish,  to 
the  satisfaction  of  the  Bankruptcy  Court,  that  its  plan  has  met  all  statutory  requirements. 

It  is  the  protections  and  the  benefits  of  chapter  1 1  that  have  enabled  MCI  to  take  the  steps 
to  emerge  as  a  rehabilitated  enterprise  that  has  regained  the  confidence  of  its  creditors, 
customers,  and  employees.  The  context  in  which  MCI  “cleaned  house,”  settled  with  the 
SEC,  developed  a  business  plan  and  negotiated  a  plan  of  reorganization  with  its  major 
creditor  constituents  is  the  product  of  balanced  federal  bankruptcy  law.  It  should  be 
commended,  not  punished  or  otherwise  denied. 

Thank  you  for  the  opportunity  to  be  heard  on  the  matters  before  this 
Committee  today. 
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News  Release 

JUDICIARY  COMMITTEE 

United  States  Senate  •  Senator  Orrin  Hatch,  Chairman 


July  22,  2003  Contact:  Margarita  Tapia,  202/224-5225 

Statement  of  Chairman  Orrin  G.  Hatch 
Before  the  United  States  Senate  Committee  on  the  Judiciary 
Hearing  on 

“The  WorldCom  Case: 

Looking  at  Bankruptcy  and  Competition  Issues” 


Good  afternoon  and  welcome  to  today’s  hearing  entitled  "‘The  WorldCom  Case:  Looking 
at  Bankruptcy  and  Competition  Issues.” 

I  first  would  like  to  thank  all  of  our  witnesses  today  for  their  time  and  cooperation.  I 
hope  that  this  hearing  will  help  us  better  understand  the  WorldCom  situation  and  its  potential 
public  policy  implications. 

Along  with  many  Americans,  1  am  deeply  concerned  about  the  devastation  caused  by 
WorldCom’ s  massive  corporate  fraud,  which  has  caused  immeasurable  harm  to  so  many.  While 
we  can’t  go  back  in  time  and  undo  what  has  already  occurred,  we  are  presented  today  with  an 
opportunity.  We  have  an  opportunity  to  examine  the  WorldCom  case  and  determine  whether 
there  are  lessons  to  be  learned  with  respect  to  our  public  policy  going  forward. 

The  focus  of  today’s  hearing  will  be  two-pronged.  First,  we  will  examine  the  WorldCom 
bankruptcy  case  and  consider,  in  light  of  the  facts,  whether  any  changes  in  our  current  bankruptcy 
laws  may  be  in  order.  Second,  we  will  assess  the  implications  of  a  reorganized  MCI  emerging 
from  bankruptcy  on  competition  in  the  telecommunications  market.  Here  again,  we  will  evaluate 
what  impact,  if  any,  this  anticipated  competitive  landscape  should  have  on  public  policy. 

Some  have  raised  fairness  concerns  that  WorldCom  will  be  able  to  emerge  from 
bankruptcy  with  much  of  the  fruits  of  its  widespread  fraudulent  conduct  intact.  They  argue  that  it 
will  emerge  from  Ch^ter  1 1  with  an  enhanced  market  position  relative  to  its  competitors,  giving 
it  not  only  a  fresh  start  but  a  head  start.  They  believe  that,  in  view  of  the  WorldCom  case,  our 
bankruptcy  system  is  set  up  to  make  crime  pay. 

Others  contend  that  the  MCI  which  will  emerge  from  bankruptcy  is  a  new  entity  with  new 
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leadership.  They  point  to  the  extraordinary  measures  it  has  taken  to  prevent  the  recurrence  of 
past  misdeeds.  They  further  argue  that  MCI  will  not  have  a  meaningful  competitive  advantage 
from  its  Chapter  1 1  reorganization.  And,  they  argue  that  our  bankruptcy  laws  appropriately  are 
not  designed  to  punish,  but  rather  to  permit  a  company  to  reorganize  and  emerge  from 
bankruptcy  as  a  viable  entity. 

As  we  move  forward,  I  believe  we  need  to  have  a  full  understanding  of  the  WorldCom 
case  to  help  us  determine  whether  our  bankruptcy  laws  are  functioning  fairly  and  effectively.  We 
also  need  to  understand  the  WorldCom  case  in  order  to  conclude  whether  our  policies  are 
sufficient  to  enable  the  telecom  industry  to  enjoy  robust  competition  under  fair  terms  that 
benefits  consumers.  No  doubt,  this  is  a  complex  case  containing  important  issues  deserving  of 
examination. 

We  are  fortunate  to  have  highly  respected  individuals  here  today  to  testify  on  these 
important  matters. 

We  will  first  hear  from  former  Attorney  General  Richard  Thornburgh,  who  is  the 
Bankruptcy  Examiner  in  the  case.  We  are  fortunate  to  have  you  with  us  and  look  forward  to  your 
testimony. 

On  our  second  panel,  we  are  honored  to  hear  from:  former  Attorney  General  William 
Barr,  the  Executive  Vice  President  and  General  Counsel  of  Verizon  Communications;  former 
Attorney  General  Nicholas  Katzenbach,  who  serves  on  the  Board  of  directors  of  MCI 
Telecommunications;  Marcia  Goldstein  of  the  law  firm  Weil  Gotshal;  Douglas  Baird,  Vice  Chair 
of  the  National  Bankruptcy  Conference;  and  Mark  Neporent,  the  Chief  Operating  Officer  of 
Cerberus  Capital  Management. 

1  appreciate  all  of  you  appearing  today,  and  look  forward  to  your  testimony. 

### 
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Chairman  Hatch,  Senator  Leahy,  and  members  of  the  Committee; 

My  name  is  Nicholas  Katzenbach,  and  I  serve  as  an  independent 
member  of  MCI’s  Board  of  Directors.  I  served  as  the  Attorney  General  of 
the  United  States  from  1964  to  1966.  Since  leaving  public  service,  I  have 
been  practicing  law  -  including  serving  for  17  years  as  Senior  Vice 
President  and  General  Counsel  of  IBM. 

I  joined  the  Board  of  MCI  on  July  21,  2002,  almost  exactly  a  year 
ago,  to  serve  as  an  independent  watchdog  who  could  represent  the  interests 
of  investors  and  who  could  provide  a  fresh  perspective  on  the  operations  and 
management  of  the  company.  Dennis  Beresford,  former  chairman  of  the 
Financial  Standards  Accounting  Board,  Joined  me  on  the  Board  at  that  time 
and  C.B.  Rogers,  who  has  wide  experience  as  a  corporate  director,  later 
joined  us.  Together,  the  three  of  us  comprised  the  Special  Investigative 
Committee  of  the  Board  that  was  charged  with  overseeing  an  independent 
investigation  of  the  financial  irregularities  that  occurred  at  WorldCom. 

None  of  us  was  affiliated  with  the  company  in  any  way  during  the 
late  1990s,  when  MCI  was  taken  over  and  was  being  operated  by  the  former 
management  of  WorldCom.  Nor  were  any  of  us  affiliated  with  the  firm  when 
those  WorldCom  executives  -  all  of  whom  have  now  been  dismissed  from 
the  firm  “  perpetrated  the  largest  financial  fraud  in  American  history. 

As  someone  who  has  been  involved  in  cleaning  up  the  damage 
inflicted  on  MCI  during  the  WorldCom  era,  I  believe  I  can  offer  this 
Conmiittee  a  perspective  on  MCI  that  is  quite  different  from  the  viewpoints 
of  some  other  witnesses  from  whom  youTl  be  hearing  today, 

rd  like  to  begin  by  asking  those  who  would  inflict  further  pain  on 
MCI:  Who  is  it,  exactly,  whom  you  intend  to  punish?  Is  it  the  55,000 
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employees  of  MCI,  who  have  already  seen  their  jobs  put  at  risk  and  their 
retirement  savings  driven  toward  oblivion?  Or  is  it  the  creditors  of  the 
company,  who  have  already  seen  the  value  of  their  investment  plummet?  Or 
is  it  the  victims  of  WorldCom’s  fraud  who  -  because  of  our  settlement  with 
the  SEC  ~  now  have  a  stake  in  the  future  success  of  MCI?  Or  is  it  the 
nation’s  long-distance  telephone  customers,  who  would  surely  see  their 
phone  bills  rise  and  see  their  service  suffer  if  MCI  were  to  be  driven  out  of 
business?  Nothing  that  MCFs  opponents  suggest  would  hurt  the  already- 
departed  and  already-disgraced  senior  management  of  WorldCom,  who  were 
ousted  and  replaced  after  the  fraud  was  discovered.  The  draconian 
punishment  advocated  by  MCFs  opponents  would,  at  best,  be  a  futile 
gesture  “  and,  at  worst,  would  inflict  further  pain  on  the  innocent. 

Mr.  Chairman,  Fd  like  to  tell  you  about  MCI  as  Fve  come  to  see  it  - 
and  about  the  clean  break  that  the  company’s  new  management  has  made 
with  the  practices  of  the  past.  The  company  has  been  transformed:  The  old 
WorldCom  no  longer  exists.  In  its  place  is  a  reformed,  restructured, 
realigned  company  ~  MCI  --  that  is  focused  not  on  the  past  but  on  the  future. 

Under  our  new  Chairman,  President  and  Chief  Executive  Officer, 
Michael  Capellas,  MCI  is  determined  to  return  to  the  high  standards  of 
ethics,  innovation  and  vigorous  competition  that  had  marked  the  first 
decades  of  MCFs  existence  -  the  years  before  WorldCom  took  over  our 
company. 

Let  there  be  no  misunderstanding  of  our  position  -  or  of  our  rigorous 
focus  on  corporate  integrity.  The  behavior  of  the  former  WorldCom 
executives,  who  were  responsible  for  the  accounting  fraud  at  the  company,  is 
indefensible.  The  company  was  right  to  force  these  executives  out,  and  it 
was  right  to  blow  the  whistle  on  itself  and  on  its  internal  problems.  We  will 
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continue  to  cooperate  completely  with  all  of  the  various  investigations, 
criminal  and  civil,  that  are  looking  into  this  past  misconduct. 

Let  me  also  assert,  Mr,  Chairman,  that  I  take  vigorous  exception  to 
some  of  the  allegations  that  have  been  made  in  recent  days,  and  are  being 
offered  to  this  Committee  today,  about  the  character  of  the  newly 
restructured  MCI.  I  feel  compelled  to  call  the  Committee’s  attention  to  the 
motivation  behind  some  of  those  from  whom  you’ll  be  hearing  testimony 
today.  Some  of  MCI’s  critics  are  calling  for  MCI  to  be  barred  from 
competing  for  federal  contracts;  to  be  hobbled  in  competing  in  the  open 
marketplace;  and  to  be  broken  up  as  a  corporation,  allowing  its  assets  to  be 
auctioned  off  to  the  highest  bidder. 

Mr.  Chairman,  MCI  today  is  being  attacked  by  the  very  same 
telecommunications  behemoths  that  have  always  resented  MCI’s  role  as  a 
vigorous  marketplace  competitor.  Those  industry  giants  have  always  tried  to 
impede  the  creation  of  a  level  playing  field.  MCI’s  history  has  been  one  of 
fighting  against  monopolies  and  fighting  for  market  innovation.  Throughout 
its  30-year  history,  MCI’s  performance  has  proven  the  virtue  of  open 
competition.  We  have  provided  lower  rates  to  long-distance  customers;  we 
have  innovated  with  new  and  higher-quality  services;  we  have  offered 
customers  a  broad  range  of  new  service  options;  and  we  have  led  the 
industry  in  improving  standards  of  customer  service.  For  30  years,  we  have 
proven  our  value  as  a  competitor  in  the  marketplace. 

Yet  like  any  innovator  that  seeks  to  break  up  cozy,  long-established 
monopolies,  MCI  has  inspired  relentless  opposition  from  its  business  rivals. 
By  their  very  nature,  monopolies  and  oligopolies  don’t  like  a  level  playing 
field,  because  they  seek  to  suppress  competition.  At  every  turn,  AT&T  and 
the  Regional  Bell  Operating  Companies  have  sought  to  re-establish  and 
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reinforce  their  comfortable  positions  of  dominance.  And  they  have  fought 
bitterly  to  impede  MCI  in  its  effort  to  innovate. 

We  should  thus  have  no  illusions  about  the  one-sided  information 
being  propounded  today  by  AT&T  and  the  Baby  Bells,  Let  us  recognize 
their  strident  demands  for  what  they  truly  are:  An  opportunistic  business 
tactic  to  enlist  support  for  their  ultimate  goal  -  driving  MCI  out  of  business. 
Our  detractors  are  not  acting  in  the  spirit  of  the  public  interest:  They  are 
arguing  a  case  in  their  own  self-interest.  Their  arguments  are  driven  by  the 
economic  benefits  that  they,  themselves,  may  gain  from  politicizing  this 
battle. 

Mr.  Chairman,  let  me  submit  to  you:  Our  rivals  are  attempting  to  use 
political  and  regulatory  means  to  quash  MCI,  because  they  know  that  they 
cannot  win  this  fight  in  the  open  marketplace. 

In  fact,  Mr.  Chairman,  it  is  especially  interesting  to  note  that  one  of 
the  Regional  Bell  Operating  Companies  -  one  of  the  most  strident  voices 
attacking  us  today  -  actually  approached  MCI  in  2001,  offering  to  buy  our 
company.  The  offer  was  rejected,  and  the  company  chose  to  remain  an 
independent  competitor.  Now,  like  a  spumed  suitor,  that  Bell  company  seeks 
to  win  by  political  maneuvering  what  it  could  not  win  directly.  By  seeking  a 
breakup  of  MCI,  that  rival  aims  both  to  eliminate  a  competitor  and  to  scoop 
up  our  assets  at  a  bargain-basement  price  -  thus  solidifying  its  dominant 
position  in  the  marketplace,  and  reinforcing  its  quasi-monopoly.  Such  tactics 
are  profoundly  antithetical  to  consumers’  interests  and  to  the  public  good. 

Worse,  those  who  would  put  MCI  out  of  business  would  punish  those 
who  have  surely  suffered  enough  already:  the  55,000  innocent  employees  of 
MCI,  Those  dedicated,  highly  skilled  employees  have  already  seen  their 
career  prospects  damaged,  simply  by  their  association  with  the  WorldCom 
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fraud;  they  have  already  seen  their  stock  options  become  worthless;  they 
have  already  seen  the  value  of  the  company  stock  in  their  401  (k)  plans 
wither.  And  now  they  are  living  under  the  threat  of  additional  job  losses  - 
amid  our  nation’s  prolonged  recession,  when  jobs  are  already  scarce  -  as  the 
rival  long-distance  firms  and  the  Baby  Bells  contrive  to  undermine  their 
company.  This  final  indignity,  inflicted  by  our  rivals,  is  an  injustice  to  our 
employees  and  to  their  hard  work. 

MCI  is  restructured,  realigned  and  ready  to  compete.  As  we  anticipate 
our  emergence  from  bankruptcy  protection  this  fall,  let  me  describe,  Mr. 
Chairman,  the  steps  that  MCI  has  taken  to  demonstrate  its  good  will;  to 
reform  its  corporate  governance  structure;  to  strengthen  its  internal 
safeguards  against  any  wrongdoing  in  the  future;  and  to  enhance  the  quality 
of  its  operations. 

First,  our  efforts  to  overcome  the  legacy  of  misconduct.  When  MCI 
discovered  evidence  of  the  WorldCom  leadership’s  accounting  fraud,  the 
company  responded  immediately.  The  company  immediately  brought  the 
fraud  to  the  attention  of  governmental  authorities.  The  Board  fired  the  CFO, 
and  the  board  accepted  the  resignation  of  the  Controller  and  other  implicated 
accounting  personnel.  MCI  has  cooperated  with  all  investigations,  has 
submitted  tens  of  thousands  of  documents,  and  has  facilitated  dozens  of 
interviews  of  company  personnel.  Immediately  after  the  fraud  was 
discovered,  the  Special  Committee  of  our  Board  directed  that  an  independent 
investigation  be  conducted  and  a  report  be  developed  to  determine  the  facts 
and  causes  of  the  fraud.  As  part  of  these  investigations,  personnel  involved 
in  fraudulent  activity  or  otherwise  associated  with  inappropriate  conduct 
have  been  separated  from  the  company.  The  company  has  also  cooperated 
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with  a  separate  investigation  led  by  an  examiner  appointed  by  the  United 
States  Bankruptcy  Court. 

Second,  our  efforts  to  instill  the  highest  standards  of  integrity  in  our 
realigned  company.  The  new  management  of  MCI  has  made  business 
integrity,  open  communication,  ethics  and  sound  corporate  governance  the 
core  principles  of  our  company.  The  changes  we  have  implemented  are 
comprehensive,  and  they  vividly  demonstrate  our  commitment  to  corporate 
ethics  and  integrity.  MCI  has  an  entirely  new  Board  of  Directors.  MCI  is 
actively  rebuilding  its  executive  management  team,  and  has  installed  a  new 
CEO,  a  new  CFO,  a  new  Acting  Controller  a  new  Acting  Treasurer,  a  new 
Executive  Vice  President  of  Human  Resources,  and  a  new  Acting  General 
Counsel.  As  a  result  of  the  work  of  the  Special  Investigative  Committee  of 
the  Board  of  Directors,  a  panel  on  which  I  served,  more  than  30  executives 
have  been  replaced. 

Moreover,  MCI  has  rebuilt  its  finance  and  accounting  operations.  In 
addition  to  installing  a  new  CFO  and  Treasurer,  more  than  400  new  financial 
personnel  have  been  hired.  MCI  has  a  new  Vice  President  responsible  for 
instituting  sweeping  changes  in  internal  controls.  The  company  has  also 
retained  an  external  consulting  group  to  review  the  adequacy  of  the 
company’s  internal  controls  implementation  efforts.  The  company’s  internal 
audit  function  now  reports  directly  to  the  Audit  Committee  of  the  company’s 
Board  of  Directors,  rather  than  to  the  CFO.  The  company  retained  the 
accounting  firm  KPMG  as  its  new  external  auditor  in  May  2002.  Since  then, 
KPMG  has  conducted  an  extensive  review  of  the  company’s  financial 
reporting  and  internal  control  procedures,  and  made  recommendations  to 
ensure  appropriate  accounting  practices  going  forward. 
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Third,  our  cooperation  in  working  with  the  court-appointed  Corporate 
Monitor.  The  company  consented  to  the  appointment  of  a  Corporate  Monitor 
as  part  of  the  U.S.  Securities  and  Exchange  Commission’s  investigation  of 
WorldCom  securities  and  accounting  issues.  That  Monitor  is  Richard  C. 
Breeden,  a  former  Chairman  of  the  SEC.  The  company  has  forged  a 
constructive  working  relationship  with  the  Monitor  and  his  staff,  who  have 
virtually  unlimited  access  to  company  decision-making  and  information.  The 
Monitor  is  invited  to  all  Board  meetings.  The  Monitor  reviews  and  approves 
company  compensation  and  expenditure  matters,  and  is  in  the  process  of 
developing  a  comprehensive  corporate  governance  report  and 
recommendation.  MCI  has  made  a  firm  commitment  to  implement  the 
Monitor’s  recommendations. 

To  ensure  that  integrity  and  business  ethics  will  be  at  the  center  of  all 
our  activities,  MCI  has  strengthened  its  ethics  procedures,  has  appointed  a 
new  Chief  Ethics  Officer,  and  has  published  a  new  company- wide  Code  of 
Ethics  and  Conduct.  Our  top  80  executives  have  signed  a  binding  ethics 
pledge,  and  the  compensation  of  our  CEO  is  directly  dependent  upon  ethical 
performance.  We  have  implemented  a  “zero  tolerance”  policy  that  dictates 
that  any  suspected  violation  of  law,  company  policy,  or  the  Code  of  Ethics 
and  Business  Conduct  will  be  investigated  and  will  be  addressed 
appropriately.  MCI  recently  conducted  a  two-day  ethics  and  financial- 
controls  training  session  for  its  top  executives,  and  the  company  is  in  the 
process  of  developing  and  implementing  a  company-wide  ethics  training 
program. 

Fourth,  our  commitment  to  transparency  and  openness.  The  company 
recognizes  that  the  small  group  of  former  personnel  who  perpetrated  the 
fraud  was  able  to  do  so  by  limiting  access  to  information  and  evading 
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appropriate  internal  checks  and  balances.  We  have  addressed  and  eliminated 
the  risk  that  such  a  circumstance  will  ever  happen  again:  We  have  made 
open,  far-reaching  communication  a  hallmark  of  the  new  MCI.  On  a 
quarterly  basis,  we  conduct  a  thorough  business  review  of  all  the  company’s 
financial  data,  business  plans  and  key  issues  and  opportunities  with  the 
company’s  top  80  executives.  We  have  made  extensive  efforts  to 
communicate  openly  and  often  to  employees  on  all-important  company 
matters,  and  we  have  fostered  a  company  culture  that  encourages 
communication,  questions  and  discussion  among  our  employees. 

Fifth,  our  settlement  with  the  U.S.  Securities  and  Exchange 
Commission  -  and  what  it  says  (and  what  the  federal  Courts  say)  about 
MCI’s  commitment  to  business  integrity  and  ethical  conduct.  The  approval, 
on  July  7,  of  MCI’ s  recent  settlement  of  the  SEC’s  accounting  and 
securities-ffaud  complaint  was  a  turning  point  for  the  new  MCI.  The  United 
States  District  Court’s  approval  of  the  settlement  fully  supports  the 
conclusion  that  MCI  has  implemented,  and  is  committed  to  sustaining,  a 
corporate  culture  based  on  trust  and  integrity. 

One  of  the  most  notable  aspects  of  the  settlement  is  that,  using  the 
provisions  of  Sarbanes-Oxley,  $500  million  in  cash  plus  $250  million  in 
stock  of  the  new  company  will  be  distributed  to  shareholders  and 
bondholders  defrauded  by  WorldCom.  In  a  very  real  sense,  the  victims  of 
WorldCom’s  fraud  now  have  a  stake  in  the  future  success  of  MCI. 

The  decision  -  by  Judge  Jed  Rakoff  of  the  United  States  District  Court 
for  the  Southern  District  of  New  York  -  included  several  very  powerful 
findings  that  support  MCI’s  position.  In  his  decision,  Judge  Rakoff  wrote: 
“The  Court  is  aware  of  no  large  company  accused  of  fraud  that  has  so 
rapidly  and  so  completely  divorced  itself  from  the  misdeeds  of  the 
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immediate  past  and  undertaken  such  extraordinary  steps  to  prevent  such 
misdeeds  in  the  future. . . .  The  Court  is  satisfied  that  the  steps  already  taken 
have  gone  a  very  long  way  toward  making  the  company  a  good  corporate 
citizen.’’  The  Court  added  that  the  SEC,  “with  the  full  cooperation  of  the 
company’s  new  management  and  significant  encouragement  fi'om  the  Court- 
appointed  Corporate  Monitor,  has  sought  something  different:  Not  just  to 
clean  house,  but  to  put  the  company  on  a  new  and  positive  footing;  Not  just 
to  enjoin  future  violations,  but  to  create  models  of  corporate  governance  and 
internal  compliance  for  this  and  other  companies  to  follow;  Not  just  to 
impose  penalties,  but  to  help  stabilize  and  reorganize  the  company  and 
thereby  help  preserve  more  than  50,000  jobs  and  obtain  some  modest,  if 
inadequate,  recompense  for  those  shareholder  victims  who  would  otherwise 
recover  nothing  whatever  from  the  company  itself” 

The  Court’s  treatment  of  the  same  arguments  put  forward  here  today 
by  Verizon  is  instructive  and  worth  noting.  The  Court  said  that  the  argument 
by  competitors,  “notably  Verizon  and  AT&T,”  that  MCI  should  be 
liquidated,  “has  not  commended  itself  to  the  [SEC]  and  does  not  persuade 
this  Court.  Corporate  reorganization  under  Chapter  1 1  of  the  bankruptcy 
laws  always  confers  a  competitive  advantage  to  the  debtor  in  terms  of 
elimination  of  debt;  yet  companies  rarely  seek  bankruptcy  except  as  a  last 
resort,  for  it  involves  numerous  competitive  disadvantages  as  well. ...” 

The  Court  continued:  “...[A]ny  suggestions  that  companies  as  large 
and  well-positioned  as  Verizon  and  AT&T  will  not  be  able  to  compete 
effectively  with  the  new  WorldCom/MCI  lacks  credence.  Verizon,  indeed, 
already  enjoys  a  special  competitive  advantage  of  its  own  by  virtue  of  its 
status  under  FCC  rules  as  a  de  facto  local  monopoly.” 
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The  Court’s  decision  is  a  ringing  endorsement  of  MCI’s  actions  and 
commitment.  It  recognizes  that  MCI  is  not  -  as  some  of  our  rivals  contend  - 
a  company  somehow  built  on  or  created  by  fraud.  MCI  has  been  built  by 
employees  who  are  driven  by  a  competitive,  pioneering  spirit,  and  who  seek 
to  deliver  the  benefits  of  open  market  competition:  lower  prices, 
technologically  advanced  products  and  services,  innovation,  and  an 
unwavering  commitment  to  customer  service. 

The  Court’s  decision,  moreover,  underscores  the  fact  that  MCI  has 
long  been  at  the  forefront  of  competition  in  the  telecommunications 
marketplace.  Our  company  helped  break  open  the  long-distance  monopoly 
that  had  existed  well  into  the  1970s.  We  have  consistently  provided  our 
customers  with  a  greater  range  of  choices,  naturally  leading  to  lower  prices, 
better  service  and  product  innovation.  MCI  created  a  host  of  new  consumer 
long-distance  services,  built  the  first  data  network,  and  drove  Internet  and  e- 
mail  innovation. 

Given  MCTs  record  of  innovation,  it’s  no  wonder  that  our  rivals  are 
putting  intense  pressure  on  Congress,  the  General  Services  Administration 
and  other  government  decision-makers  in  an  effort  to  challenge  our  right  to 
continue  to  serve  the  government  as  a  federal  contractor.  Our  rivals’  self- 
serving  attacks  should  have  no  place  in  the  determination  of  whether  MCI  is 
now  indeed  a  responsible  government  contractor.  In  the  Court’s  recent 
decision,  Judge  Rakoff  saw  through  the  hyperbole  of  our  rivals:  ‘To  kill  the 
company  . .  .  would  unfairly  penalize  its  50,000  innocent  employees,  remove 
a  major  competitor  from  a  market  that  involves  significant  barriers  to  entry, 
and  set  at  naught  the  company's  extraordinary  efforts  to  become  a  model 
corporate  citizen.” 
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MCI  remains  a  responsible  federal  contractor  under  any  reasonable 
interpretation  of  the  applicable  standards.  Companies  that  (like  MCI)  fall 
victim  to  misconduct  by  some  executives,  but  who  take  meaningful  steps  to 
address  it,  should  not  automatically  be  disqualified  from  competition  for 
government  business.  We  remain  able  to  provide  our  government  customers 
with  the  positive  benefits  of  competition,  including  more  choices  and  lower 
prices.  That  surely  benefits  the  taxpayers.  It  also  helps  ensure  that  our 
satisfied  government  customers  do  not  face  an  unwarranted  disruption  of 
services. 

MCI  takes  great  pride  in  our  many  years  of  service  to  our  federal, 
state  and  local  government  customers.  We  provide  services  to  nearly  every 
federal  government  agency,  and  operate  some  of  the  most  complex, 
sophisticated  and  reliable  network  solutions  ever  deployed.  Our  performance 
as  a  government  contractor  continues  to  meet  and  exceed  the  most  exacting 
standards.  Our  network  is  unmatched  in  scope  and  capability.  We  are 
especially  proud  of  our  role  in  supporting  our  national-security  agencies’ 
infrastructure,  and  we  are  gratified  by  the  many  positive  comments  about 
our  service  from  officials  at  the  U.S.  Department  of  Defense  and  other 
national-security  agencies.  We  provide  a  host  of  critical  network  solutions  to 
the  federal  government,  and  believe  we  have  demonstrated  -  and  continue  to 
demonstrate  -  a  record  that  is  unparalleled  in  its  rapid  response,  flexibility 
and  dedication  in  supporting  national-security  initiatives,  both  at  home  and 
abroad. 

Mr.  Chairman,  MCI  remains  an  innovative,  responsible,  cost-effective 
competitor  in  the  open  marketplace.  Having  fallen  victim  to  a  corporate 
fraud  -  perpetrated  by  a  relative  handful  of  senior  executives,  all  of  whom 
have  now  been  dismissed  -  MCI  has  taken  vigorous  action  to  restore  the 
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integrity  of  its  procedures  and  its  internal  standards.  MCI  is  determined  to 
live  up  to  a  high  standard  of  ethical  conduct  that  will  set  a  positive  example 
for  all  other  corporations  to  follow.  MCI  is  reborn,  realigned  and  ready  for 
competition.  It  is  deeply  regrettable  that  our  business  rivals,  promoting  their 
own  business  goals,  would  seek  to  restrict  choice,  stifle  innovation  and  limit 
competition  by  attacking  MCI  -  and  thus  would  attempt  to  deny  the  nation’s 
consumers,  and  our  government,  of  the  proven  services  MCI  provides. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  offer  this  testimony  to 
you  today.  I  look  forward  to  answering  any  questions  that  you  and  your 
colleagues  may  have,  and  to  providing  any  further  information  that  the 
Committee  may  desire. 

#  #  # 
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NICHOLAS  deB.  KATZENBACH 


33  Greenhouse  Drive 
Princeton,  NJ.  08540 


Tel:  (609)924-8536 
Fax:  (609)  924-6610 


The  Honorable  Richard  Durbin 
United  States  Senate 
332  Dirksen  Office  Building 
Washington,  D.C.  20510 

September  6,  2003 

Dear  Senator  Durbin: 

Thank  you  for  your  letter  of  July  28  and  the  opportunity  to  respond  t  AT&T’s 
letter  to  you  regarding  the  Iraq  cellular  network  that  MCI  operates  and  maintains  for  the 
Department  of  Defense.  Just  to  be  clear,  this  is  a  small  network  fro  DOD  use,  not  an 
(raq-wtde  commercial  network.  DOD  has  told  MCI  that  this  contract  was  awarded  to 
MCI  after  DOD  duty  considered  its  competitive  choices.  Although  I  have  no  firsthand 
knowledge  regarding  other  vendors  that  were  considered,  as  was  mentioned  at  the  July 
22"*^  hearing,  Bloomberg  News  Service  reported  that  the  Australian  company,  Telestra, 
and  its  partner,  ATT&T,  lost  the  contract  to  MCI.  The  Bloomberg  article  is  enclosed  and 
was  given  to  the  Judiciary  Committee  staff  for  inclusion  in  the  hearing  record. 

We  believe  that  MCI  received  the  contract  because  we  offered  a  good  price, 
could  meet  the  customer's  wartime  planning  and  installation  schedule  and  its  service 
delivery  requirements.  Further,  MCI  had  the  experience  of  establishing  and  operating 
telecommunications  networks  in  similar  hostile  environments,  including  Afghanistan, 
Bosnia,  Somalia,  Haiti  and  Desert  Storm.  MCI  employees,  working  with  our  Armed 
Forces  ad  at  great  personal  risk,  set  the  Iraqi  network  up  in  less  than  two  weeks  after 
arrival  in  Baghdad  and  continue  to  maintain  it. 

I  have  also  enclosed  a  copy  of  a  letter  that  one  of  our  employees  who  has  been 
involved  with  the  Iraqi  cellulpr  network  wrote  to  Senator  John  Warner.  The  letter  vividly 
describes  some  of  the  bteqrrtetances  under  which  our  erhployees  are  living  and 
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working  in  Iraq  and  the  pride  they  take  in  doing  their  jobs.  !  am  extremely  proud  of  our 
employees  who  volunteered  for  this  assignment  and  (  am  equally  proud  that  MCI  could 
be  of  service  to  our  country. 


Sincerely, 
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Telstra  Misses  Out  on  Iraq  Mobile  Contract, 
Australian  Says 

2003-06-08  17:06  (New  York) 

June  9  (Bloomberg)  —  Telstra  Corp.^s  failure 
to  win  a  contract  to  help  rebuild  Iraqis  phone 
network  shows  how  hard  it  will  be  for  Australian 
companies  to  compete  against  U , S .  businesses  for 
work  there,  the  Australian  newspaper  reported . 

Telstra,  Australia ' s  biggest  phone  company,  bid 
with  AT&T  Corp,,  to  build  a  $45  million  mobile 
phone  network  in  Iraq,  the  newspaper  said ,  The 
contract  was  awarded  to  WorldCom  Inc.,  which  has 
never  built  a  mobile  network,  and  which  fell  into 
bankruptcy  last  year  after  perpetrating  a  $11 
billion  fraud  on  investors,  the  newspaper  said, 

Telstra  executives,  including  Phil  Sport on, 
the  head  of  the  company’s  network  design  and 
construction  unit,  visited  Baghdad  three  weeks  ago 
to  look  at  building  a  general  system  for  mobiles, 
the  newspaper  said,  citing  Telstra  spokesman 
Stephen  Morrison. 

Telstra's  share  of  the  work  would  have  been 
worth  less  than  A$10  million  ($6.6  million). 

Winning  the  contract  could  have  helped  Telstra  win 
a  share  of  a  further  $1  billion  of  phone 
infrastructure  contracts  there,  the  newspaper  said. 


(Australian,  6-9,  Online) 
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July  21,  2003 


MCI 


1945  Old  Gallows  Road 
Vienna,  VA  22182-3931 


Senator  John  Warner 

225  Russell  Senate  Office  Building 

Washington,  DC  20510 

Dear  Senator  Warner; 

I’m  writing  to  inform  you  that  MCI's  cellular  contract,  in  support  of  the  Department  of  Defense 
and  other  U.S.  Agencies  in  Iraq,  continues  to  be  in  the  press  for  the  wrong  reasons.  It  has  been 
alleged  that  the  contract  was  improperly  sole-sourced  to  MCI  and  that  MCI  lacked  the 
experience  necessary  to  deploy  this  network.  Both  of  these  allegations  are  untrue. 

Although  I  am  not  personally  aware  of  the  details  due  to  the  sensitive  nature  of  the  contract,  a 
DOD  official  told  me  that  it  was  a  competitive  contract.  Recently,  there  was  an  article  released 
by  Bloomberg  indicating  that  AT&T  teamed  with  the  Australian  company,  Telstra,  to  pursue 
this  opportunity.  So  there  was  at  least  one  other  bidder  for  this  contract. 

As  for  our  expierience,  MCI  has  supported  the  DOD  in  the  past  by  establishing  and  operating 
telecommunications  networks  in  similarly  hostile  environments,  including  a  cellular  system  in 
Afghanistan,  and  other  networks  in  Bosnia,  Somalia,  Haiti  and  Desert  Storm.  In  the  past,  MCI 
has  been  the  go-to  company  for  the  DOD  when  it  needed  support  in  these  situations. 

I  would  like  to  share  with  you  our  experience  to-date,  in  providing  cell  phone  service  in 
Baghdad  that  is  not  being  told  by  the  media.  MCI  continues  to  work  alongside  the  soldiers  and 
civilians  in  Iraq,  providing  desperately  needed  communications  across  much  of  the  city  of 
Baghdad.  It  is  the  primary  and  most  reliable  means  of  communications  locally  and 
internationally  as  satellite  phone  coverage  is  spotty  and  requires  the  user  to  be  outside. 

MCI  employees  travel  the  road  between  the  airport  and  the  "green  zone"  (where  the  Coalition 
Provisional  Authority  (CPA)  and  V  Corps  HQ  are  located)  many  times  daily.  This  is  the  same 
road  mentioned  in  an  article  in  the  Washington  Post  last  week  as  being  the  deadliest  road  in 
Iraq.  Our  mission  requires  we  go  into  the  heart  of  the  city  daily  to  install  more  cellular 
antennas,  perform  maintenance  and  refuel  generators. 

Our  employees  have  been  fired  at  (a  bullet  hole  in  one  of  our  Suburbans  attests  to  that),  have 
had  a  narrow  miss  when  a  grenade  was  dropped  from  an  overpass,  have  come  upon  Humvee's 
destroyed  by  satchel  charges  or  land  mines,  witnessed  our  troops  being  MedEvac'd  after  being 
wounded  or  killed,  have  been  shot  at  on  top  of  buildmgs  in  downtown  Baghdad  while 
installing  cell  towers/antennas,  and  have  suffered  the  loss  of  friends  we’ve  made  in  Iraq.  Our 
employees  have  endured  no  water,  no  plumbing,  no  electricity,  120-degree  heat  day  after  day 
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and  long  periods  without  a  shower.  They  do  this  without  complaint  knowing  their  job  is 
critical,  aware  of  the  sacrifice  that  many  Americans  have  already  made. 

Everyday  is  a  challenge  operating  and  maintaining  the  1 1  cell  sites  we  have  working.  We  drive 
through  the  street  of  Baghdad  pulling  a  1000-gallon  fuel  tanker  behind  a  Ford  F-350  pickup  for 
refueling  the  generators.  MCI  employees  understand  the  risk  and  know  what  an  RPG  would 
do  to  them  and  the  tanker.  But  they  go  out  day  after  day,  into  increasingly  hostile  streets  to 
get  the  job  done. 

Senior  government  officials  have  acknowledged  that  the  only  thing  that  works  well  in  Baghdad 
is  the  cell  phone  system.  The  current  system  was  never  designed  to  handle  the  cal!  volume 
locally  or  internationally  that  it  is  being  asked  to  support.  Recently  call  blockage  has  been  a 
constant  and  our  customers  have  been  so  concerned  about  adverse  publicity  in  the  US  press 
that  they  had  been  reluctant  to  add  additional  capacity  even  though  it  impacts  their  mission. 
Late  last  week  we  were  given  permission  to  expand  die  system  and  rectify,  what  had  been  a 
very  sad  state  of  affairs,  especially  considering  young  Americans  were  dying  and  politiceil 
maneuvering,  largely  driven  by  MCI's  competitors,  was  the  principle  cause  for  the  delay. 

Given  the  criticism  that  MCI  has  received  over  our  involvement  with  the  DOD,  one  could 
wonder  whether  we  would  bid  on  a  similar  contract  in  the  fiiture.  1  can  tell  you  unequivocally 
that  we  would,  because  it's  the  right  thing  to  do  ...  because  we  are  proud  Americans. 

As  Paul  Harvey  says,  "now  you  know  the  rest  of  the  story".  Thanks  for  taking  the  time  to  read 
it. 


Sincerely, 


Marlin  Forbes 
Director, 

Defense  and  International  Markets 
MCI 
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U.S.  SENATOR  PATRICK  LEAHY 

CONTACT:  David  Carle,  202-224-3693  VERMONT 


Statement  Of  Senator  Patrick  Leahy 
Senate  Committee  On  The  Judiciary 
Hearing  On  WorldCom  Bankruptcy 
July  22,2003 

Like  most  Americans,  I  was  outraged  by  the  actions  taken  by  WorldCom ’s  top 
executives,  by  their  fi'aud,  and  by  their  attempts  to  escape  responsibility  for  their 
misdeeds.  If  reports  are  to  be  believed,  the  executives  at  WorldCom  took  steps  that  were 
deceptive,  unethical  and  illegal. 

I  vigorously  supported  Sarbanes-Oxley,  the  most  sweeping  corporate  reform  legislation 
in  decades,  precisely  because  of  the  need  to  confront  corporate  fraud,  like  the  debacle  that 
has  since  been  presented  by  WorldCom.  Working  with  Senator  McCain  and  other 
Senators,  I  sponsored  many  of  the  criminal  and  corporate  accountability  provisions  in  the 
new  law,  including  strong  new  criminal  penalties  for  securities  fraud  and  for  failure  to 
comply  with  new  document  retention  requirements.  In  addition,  I  worked  on  provisions 
for  corporate  whistlebiowers  who  alert  us  to  this  kind  of  fraud.  I  was  honored  to  serve  on 
the  House-Senate  conference  committee. 

In  terms  of  sheer  dollar  amounts,  WorldCom  may  have  perpetuated  one  of  the  largest 
corporate  frauds  in  American  history.  WorldCom  issued  financial  reports  that  grossly 
exaggerated  its  income  by  more  than  $11  billion  and  its  balance  sheet  by  more  than  $75 
million.  In  doing  this,  WorldCom  left  its  employees  without  a  secure  retirement.  It  also 
took  out  enormous  loans  that  could  not  be  repaid,  and  in  its  failure,  WorldCom  threw  the 
telecommunications  industry  into  disarray. 

When  W'orldCom’s  fraud  came  to  light,  its  creditors  lost  an  estimated  S200  billion  in  debt 
and  equity.  That  is  three  times  the  size  of  the  Enron  losses.  In  addition,  at  least  22  States 
lost  more  than  $2.6  billion  in  public  retirement  funds.  In  Vermont,  WorldCom’ s 
fraudulent  actions  reduced  the  State  pension  fund  by  $9  million.  WorldCom ’s  fraud  hit 
its  own  employees  particularly  hard.  More  than  22,000  employees  lost  their  jobs  and 
incomes  for  their  families,  WorldCom’s  actions  solidified  a  downward  spiral  in  the 
telecommunications  sector,  resulting  in  significant  job  losses  and  bankruptcies  across  the 
industry  and  reduction  in  competitive  alternatives  for  consumers. 

In  addition  to  the  private,  civil  remedies  being  sought  against  WorldCom,  the  federal 
government  has  responded  on  many  levels.  The  Securities  and  Exchange  Commission 
and  the  Department  of  Justice  have  launched  investigadons.  WorldCom  has  agreed  to 


-  more  - 
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pay  a  $750  million  penalty  to  the  SEC  and  to  comply  with  coiporate  governance  and 
internal  controls.  WorldCom  executives  are  under  indictment,  and  some  have  pleaded 
guilty  to  criminal  charges.  The  General  Services  Administration  is  reviewing 
WorldCom ’s  fitness  to  hold  government  contracts,  and  the  Internal  Revenue  Service  is 
reviewing  the  propriety  of  its  claims  to  certain  tax  deductions  and  for  refunds. 

By  the  same  token,  our  purpose  as  WorldCom  goes  forward  and  emerges  from 
bankruptcy  proceedings  should  be  the  same  here  as  it  is  in  other  bankruptcies:  to  divide 
assets  fairly,  and,  if  possible,  create  an  entity  that  will  be  able  to  compete  and  create  jobs 
in  the  future.  Unless  there  is  some  reason  to  believe  that  the  bankruptcy  code  is  not 
sufficient  to  respond  to  the  failure  of  WorldCom,  then  the  bankruptcy  should  proceed  in 
the  ordinary  course.  Our  bankruptcy  laws  are  intended  to  attempt  to  achieve  fairness 
through  a  structured  division  of  a  debtor's  assets,  and  our  bankruptcy  laws  can  also  allow 
companies  to  restructure  and  return  to  business.  In  this  way,  the  bankruptcy  code 
attempts  to  prevent  the  situation  in  which  a  company  that  is  capable  of  holding  its  own  is 
driven  out  of  business.  I  would  like  to  see  competition  in  the  telecommunications 
industry  be  both  fair  and  spirited, 

I  understand  that  there  are  significant  concerns  about  the  competitive  landscape  as 
WorldCom  emerges  from  bankruptcy.  As  a  result  of  the  bankruptcy  proceeding, 
WorldCom  may  have  less  debt  than  some  of  its  competitors.  Lowered  debt  ratios  are  a 
serious  concern  and  one  that  bankruptcy  courts  handle  frequently.  If,  as  we  move 
forward,  there  is  some  reason  to  believe  the  bankruptcy  system  is  breaking  down,  we  are 
ready  to  step  in  and  take  appropriate  action.  Similarly,  if  the  actions  taken  by  the  DOJ, 
the  SEC,  the  IRS,  and  the  GSA  are  inadequate  to  the  challenges  presented  in  this 
uniquely  troubling  situation,  we  should  do  whatever  is  necessary  to  help  those  agencies 
chart  the  right  course. 


##### 


121 


Testimony  of 

Mark  A.  Neporent 
Chief  Operating  Officer 

Cerberus  Capital  Management,  L.P. 

on  the  Benefit  of  MCI’s  Reorganization  to  Creditors  and  the  Economy 

Committee  on  the  Judiciary 

United  States  Senate 

July  22,  2003 


My  name  is  Mark  Neporent  and  I  am  the  Chief  Operating  Officer  of  Cerberus  Capital 
Management,  L.P.  Cerberus,  together  with  its  affiliates,  manages  and  has  full  investment 
discretion  over  funds  and  accounts  with  committed  capital  exceeding  $9  billion.  Cerberus  is  one 
of  the  largest  participants  in  the  U.S.  distressed  debt,  distressed  securities,  and  reorganization 
markets.  Cerberus’  investors  include  insurance  companies,  pension  funds,  endowments, 
institutions,  wealthy  individuals  and  many  fiind-of-funds.  We  have  been  managing  capital  in 
this  sector  for  more  than  1 5  years. 

I  have  been  engaged  in  the  business  of  restructuring  and  reorganizing  companies,  both  large  and 
small,  as  a  partner  in  Schulte  Roth  &  Zabel  LLP,  a  large  New  York  City  based  law  firm,  and  as  a 
principal  at  Cerberus.  Accordingly,  I  have  first-hand  experience  with  the  utility  of  federal 
bankruptcy  law  and  policy  and  the  delicate  balancing  of  the  diverse  interests  affected  by  those 
laws  and  policies.  I  am  also  the  co-chairman  of  the  Official  Creditors’  Committee  of 
WorldCom/MCI’s  (“MCI”)  Chapter  1 1  bankruptcy  case.  The  Committee,  as  the  statutorily 
mandated  fiduciary  representative  of  all  unsecured  creditors,  represents  the  various  classes  of 
creditors  across  the  MCI  corporate  structure,  with  aggregate  claims  exceeding  $40  billion. 

MCTs  creditors,  employees  and  customers  will  be  best  served  and  protected  by  adherence  to  the 
process  envisioned  by  and  incorporated  in  the  Bankruptcy  Code.  Taking  punitive  action  against 
MCI,  at  the  behest  of  its  competitors,  would  undercut  the  longstanding  and  successful 
implementation  of  the  policies  underlying  the  Bankruptcy  Code  and  its  role  in  our  economy. 

Even  before  federal  bankruptcy  law  was  substantively  revised  in  1978  with  the  passage  of  the 
United  States  Bankruptcy  Code,  two  separate  and  distinct  policies  have  long  guided  the 
bankruptcy  process  in  the  United  States.  ^  Those  policies  consist  of  a  fresh  start  for  financially 
distressed  companies  and  equality  of  treatment  of  its  creditors,  large  and  small.  Congress 
reiterated,  and  reinforced  these  policies  25  years  ago  when  it  enacted  the  Bankruptcy  Code.  ^ 
These  policies,  while  designed  to  protect  two  different  (albeit  converging)  interests,  are  equally 
important  to  the  success  of  the  federal  bankruptcy  regime.  Bankruptcy  long  ago  lost  its  stigma, 
and  is  widely  recognized,  not  only  in  the  United  States,  but  in  numerous  other  developed 
countries  that  have  modeled  their  bankruptcy  laws  after  ours  (f  e.,  Canada,  Japan,  Germany),  as  a 
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legitimate  and  sometimes  necessary  corporate  strategy  in  the  context  of  a  capitalist  system.  As 
noted  in  a  recent  news  article,  “scores  of  businesses,  some  of  them  icons  of  American 
industrialism,  have  gone  through  bankruptcy  and  emerged  to  become  strong,  vibrant  concerns, 
employing  millions  and  offering  consumers  a  wide  variety  of  desirable  goods  and  services. 
Texaco,  Remington  Arms,  Continental  Airlines,  Southland  Corporation’s  7-1 1  stores  -  all  have 
declared  bankruptcy  and  stayed  in  business.”  ^ 

Federal  bankruptcy  law  is  designed  to  favor  reorganization  rather  than  liquidation  and  to  provide 
debtors  with  a  “fresh  start”  by  affording  a  variety  of  protections  to  a  company  undergoing  a 
reorganization,  including  the  ability  to  emerge  from  bankruptcy  with  a  reduced  debt  load  if  its 
creditors  agree  and  certain  tests  are  met.  Just  as  important  are  the  policies  of  absolute  priority 
(/.a,  the  statutory  hierarchy  which  dictates  the  order  of  payment  among  creditors  and 
shareholders)  and  providing  creditors  a  fair  and  equal  opportunity  to  get  paid.  Creditors  are  to  be 
treated  the  same  as  every  other  similarly-situated  creditor  and  are  assured  that  they  cannot  be 
forced  to  take  less  in  a  reorganization  than  they  would  receive  in  a  liquidation. 

The  reorganization  provisions  contained  in  the  Bankruptcy  Code  take  each  of  these  policies  into 
account  by  providing  both  debtors  and  creditors  certain  rights  and  protections  under  the  law. 
Indeed,  MCTs  bankruptcy  case  is  an  excellent  example  of  how  these  policies  are  being 
implemented  effectively  to  take  a  tragic  situation  and  salvage  the  maximum  possible  value  for 
creditors,  shareholders,  customers,  employees  and  vendors  .  It  is  well  documented  that 
WorldCom,  Inc.,  MCI,  and  a  number  of  their  affiliates  were  forced  to  seek  bankruptcy  protection 
in  July  2002,  largely  due  to  the  fraudulent  activities  of  a  handful  of  the  top  executives  of  a 
company  that,  at  the  time,  employed  nearly  75,000  employees.  Within  a  year  of  the  filing  of  the 
largest  bankruptcy  case  in  U.S.  history,  all  employees  even  remotely  connected  to  the  fraud,  and 
the  entire  Board  of  Directors,  were  replaced.  A  dynamic  new  CEO,  Michael  Capellas,  whose 
integrity  is  beyond  question,  has  been  hired  to  lead  MCI  out  of  the  woods.  The  financial 
management  team  has  been  rebuilt  around  Robert  Blakely,  MCFs  new  CFO,  and  over  400  new 
financial  personnel.  MCI  has  worked  with  Richard  Breeden,  former  chairman  of  the  SEC,  to 
shape  MCI  as  a  model  of  good  corporate  governance.  Each  of  MCl’s  top  80  executives  have 
signed  a  comprehensive  ethics  contract  and  MCI  has  adopted  a  “zero-tolerance”  ethics  policy 
firm  wide.  Within  nine  months  after  the  filing,  representatives  of  all  major  creditor 
constituencies  agreed  on  a  reorganization  plan.  This  would  be  remarkable  in  any  case,  and  is 
especially  so  in  the  largest  bankruptcy  case  in  history. 

Since  the  announcement  of  its  reorganization  plan,  a  number  of  MCFs  competitors  have  asserted 
that  it  should  be  punished  for  the  crimes  of  its  former  executives  by  either  being  forced  to 
liquidate  or  having  its  ability  to  service  government  contracts  revoked.  This  is  the  functional 
equivalent  of  a  corporate  death  penalty  -  capital  punishment  of  the  enterprise  for  the 
transgressions  of  a  few  rogue  executives  (who  are  now  being  pursued,  rightfully  so,  by  the 
government  and  the  victims  of  these  executives’  fraud).  In  doing  so,  those  opposing  MCFs 
reorganization  are  completely  ignoring  the  second  fundamental  policy  of  federal  bankruptcy  law, 
namely  that  of  protecting  the  thousands  of  creditors,  including  numerous  individuals,  banks, 
pension  funds,  insurance  companies,  and  endowments,  not  to  mention  over  55,000  innocent 
employees  who  had  nothing  to  do  with  the  fraud. 
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Overall,  Chapter  1 1  of  the  Bankruptcy  Code  is  intended  to  provide  a  debtor  with  the  opportunity 
to  rehabilitate  its  business  in  all  respects,  to  preserve  jobs,  and  to  maximize  the  value  for 
creditors.  ^  Forcing  MCI  to  liquidate  or  otherwise  limit  its  activities  or  opportunities  would  not 
accomplish  any  of  these  objectives.  Instead,  liquidation  would  cause  MCFs  extinction,  leave 
55,000  employees  without  jobs,  negatively  impact  millions  of  residential  and  business  customers 
who  rely  on  MCI  for  their  critical  telecommunications  needs,  dramatically  reduce  the  return  to 
creditors,  and  adversely  affect  the  competitive  balance  in  the  telecommunications  sector  (which 
is  exactly  what  MCl’s  opponents  are  trying  to  achieve  under  the  guise  of  moral  high  ground). 
Similarly,  limitations  imposed  on  MCFs  servicing  of  government  contracts  would  seriously  and 
unfairly  constrict  MCFs  ongoing  operations,  not  to  mention  the  government’s  bargaining  power 
with  local  monopolies  and  other  entrenched  competitors.  In  addition,  it  would  put  the  success  of 
MCFs  plan  of  reorganization  in  jeopardy  and  leave  tens  of  thousands  of  workers  jobless  and 
reduce  the  anticipated  return  to  creditors,  not  to  mention  create  certain  disruption  and  massive 
cost  to  government  operations  currently  serviced  by  MCI. 

MCI  provides  services  to  nearly  every  federal  govenunent  agency  and  to  many  states,  operating 
some  of  the  most  complex  and  sophisticated  network  solutions  ever  deployed.  MCFs 
performance  as  a  government  contractor  continues  to  meet  and  exceed  the  most  exacting 
standards  -  it  was  never  affected  by  the  fraud  -  and  its  network  is  unmatched  in  scope  and 
capability.  MCFs  service  levels  are  the  best  in  the  industry  and  are  continuing  to  improve.  ^ 

It  is  beyond  doubt  that  MCFs  reorganization  plan  provides  creditors  with  a  much  greater  chance 
of  recovery  than  does  liquidation,  which  would  literally  throw  away  billions  of  dollars  of  value. 
MCFs  going-concern  value  is  estimated  to  be  approximately  S12-15  billion,  while  its  liquidation 
value  is  only  $4  billion.  Not  surprisingly,  representatives  of  90%  of  MCFs  debt  have  quickly 
and  efficiently  resolved  their  internecine  differences  —  exactly  as  contemplated  by  the 
Bankruptcy  Code  -  and  have  given  their  support  to  MCFs  proposed  reorganization  plan. 

It  is  obvious  that  the  only  parties  who  would  benefit  from  MCFs  liquidation,  elimination  of  its 
aggregate  viability  and  value,  or  restriction  of  or  elimination  of  its  ability  to  participate  in 
government  contracts,  are  MCFs  competitors  and  the  powerful  special  interest  groups  that  work 
for  these  competitors.  Neither  the  provisions  of  the  Bankruptcy  Code,  nor  the  policies 
promulgated  thereby,  are  satisfied  by  such  tactics.  Essentially,  these  competitors  and  special 
interest  groups  are  attempting  to  gain  a  strategic  advantage  by  seeking  MCFs  liquidation.  The 
competitors  who  propose  the  imposition  of  the  corporate  death  penalty  here  have  themselves 
enjoyed  decades  of  unchecked  monopolistic  advantage  as  the  mega-combinations  of  the  past 
monopolies.  These  competitors  built  their  franchises  in  an  environment  protected  from 
competition.  Now,  rather  than  turn  their  resources  to  competition  and  face  MCI  head-to-head  on 
the  competitive  landscape,  they  seek  to  eliminate  the  competition,  or  at  least  hamper  it  severely, 
with  misplaced  and  misguided  attacks  on  innocent  creditors,  employees  and  customers. 

The  liquidation  of  MCI  or  diminution  in  its  services  in  no  way  punishes  those  few  individuals 
responsible  for  forcing  MCI  into  bankruptcy.  These  individuals  have  long  since  been  removed. 
There  has  been,  at  the  creditors’  insistence  and  with  MCFs  cooperation,  a  full  “housecleaning” 
both  in  management  and  of  the  Board  of  Directors.  Likewise,  the  destruction  of  MCI  will  not 
benefit  creditors,  employees,  customers,  vendors  or  the  public  interest.  MCFs  demise  at  the 
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hands  of  its  competitors  will,  instead,  directly  punish  those  who  are  specifically  entitled  to  be 
protected  as  a  matter  of  public  policy  and  law  by  forcing  thousands  of  employees  to  lose  their 
jobs  and  thousands  of  creditors  to  receive  billions  less  than  they  would  otherwise  receive  through 
reorganization  ~  the  exact  opposite  of  a  fundamental  bankruptcy  principle  of  value 
maximization. 

Some  have  urged  that  creditors  be  brushed  aside  as  mere  “vultures”  and  that  the  old 
Worldcom/MCI  shareholders  who,  for  the  most  part,  are  institutions  and  not  individuals,  are  the 
only  real  victims  of  the  fraud  and  insolvency.  To  be  sure,  the  rogue  senior  executives  at 
WorldCom  did  mask  the  true  financial  picture  and  held  or  delayed  the  disclosure  of  the 
information  that  led  to  the  destruction  of  the  value  of  WorldCom's  equity.  However,  the  reality 
is  that  in  March  2000  a  variety  of  macroeconomic  concerns  began  to  take  their  toll  on  the 
overall  telecom  market  and,  ultimately,  resulted  in  an  historic  three  year  bear  market  from  which 
we  are  only  now  (maybe)  beginning  to  emerge.  These  macroeconomic  forces  led  to  a  decline  of 
over  40%  in  the  Telecom  Growth  Index,  while  WorldCom's  stock  declined  approximately  25% 
over  the  corresponding  period.  ^  So,  like  the  stock  of  virtually  every  company  in  the 
telecommunications  sector,  WorldCom’s  stock  was  already  in  the  process  of  plummeting  at  the 
time  the  fraud  was  announced.  Shareholders  who  did  not  cut  their  losses  by  selling  during  the 
bear  market  likely  lost  most,  or  all,  of  their  investment. 

MCTs  fraud  did  not  create  the  telecom  bubble,  nor  did  it  pop  that  bubble.  The  SEC  noted,  in 
presentations  to  Judge  Rakoff  at  the  hearings  on  the  SEC  fine  and  settlement,  that  shareholders 
did  not  give  their  money  to  MCI,  they  gave  it  to  other  market  participants.  ^  MCI  “gained”  not  a 
dollar  from  shareholders  as  a  result  of  its  fraud.  The  same  is  not  true  of  MCI’s  creditors. 
Creditors  (the  banks  and  bondholders)  lent  their  money  directly  to  MCI  because  MCI  defrauded 
them  into  doing  so.  MCI  gained  billions  of  dollars  from  creditors  whose  funds  were  used  to 
build  the  business  and  acquire  the  assets  that  MCTs  competitors  now  say  should  be  liquidated. 
Common  sense,  not  to  mention  the  law,  measures  damages  by  the  perpetrator’s  ill-gotten  gains. 
These  “gains”  came  from  the  creditors,  not  the  shareholders.  This  fundamental  premise  is, 
likewise,  recognized  in  the  Bankruptcy  Code’s  distribution  hierarchy  which  requires  that 
creditors  be  repaid  in  full  before  equity  holders  are  entitled  to  receive  anything.  ^ 

Destroying  MCI  will  not  benefit  the  misled  shareholders.  The  shareholders  are  deep  into  the 
process  of  using  the  legal  system  to  obtain  redress  from  the  perpetrators  of  the  fraud  -  the 
handful  of  rogue  executives  -  rather  than  the  MCI  corporate  enterprise  which  is  itself  a  victim  of 
fraud.  MCTs  creditors  are  entitled  to  rely  on  judicial  and  legal  checks  and  balances  -  like 
adherence  to  statute  and  the  legislative  policies  embodied  in  the  federal  bankruptcy  laws.  MCTs 
adversaries  should  not  be  permitted  to  make  an  end  run  around  these  laws  and  policies  to  serve 
their  own  parochial  interests. 

Decades  of  successful  federal  bankruptcy  policy  has  been  premised  upon  rehabilitation  and 
reorganization,  rather  than  liquidation,  regardless  of  the  cause  of  insolvency.  Under  the 
Bankruptcy  Code,  fraud  that  leads  to  bankruptcy  does  not  in  any  way  prevent  or  limit  the 
reorganization  of  a  corporate  entity.  Indeed,  the  recently- enacted  Sarbanes-Oxley  Act  of  2002 
continued  and  reaffirmed  this  policy  by  permitting  corporations  to  obtain  relief  under  the 
Bankruptcy  Code  from  claims  arising  from  fraud,  while  revoking  that  privilege  for  individuals 
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who  comniit  certain  crimes.  ^  This  underscores  the  distinction  between  individual  corporate 
officers  that  commit  a  fraud  and  the  corporate  entity  that  they  victimized.  This  enables  the 
business  that  was  victimized  by  the  criminal  activity  of  its  management  to  be  rehabilitated  and 
reorganized. 

Further,  the  SEC  has  clearly  voiced  its  support  of  MCI  and  its  future  success.  Specifically,  the 
SEC  sought  to  put  MCI  on  stable  ground  and  to  help  it  reorganize,  thereby  preserving  thousands 
of  jobs  and  avoiding  disruption  of  customer  service,  all  while  creating  a  model  corporate  citizen. 
In  approving  the  settlement  between  MCI  and  the  SEC,  Judge  Rakoff  recently  found  that  these 
efforts  had  been  successful.  In  fact,  the  court  noted  that  it  was  not  aware  of  any  large  company 
so  thoroughly  having  “divorced  itself  from  the  misdeeds  of  the  immediate  past  and  undertaken 
such  extraordinary  steps  to  prevent  such  misdeeds  in  the  future.”  ^ ' 

Additionally,  Judge  Rakoff  dismissed  the  call  for  liquidation  voiced  by  MCFs  competitors, 
noting  that  liquidation  would  “unfairly  penalize”  MCFs  “innocent”  employees,  “remove  a  major 
competitor  from  a  market  that  involves  significant  barriers  to  entry,  and  set  at  naught  [MCI’s] 
extraordinary  efforts  to  become  a  model  corporate  citizen.”  Further,  the  court  clearly  showed 
its  support  for  the  bankruptcy  policy  of  protecting  creditors  when  it  stated  that  liquidation  would 
“unfairly  impact  creditors”  and  that  it  “would  undercut  the  basic  tenets  of  bankruptcy 
reorganization  .  .  .  which  the  court  noted  have  “contributed  materially  to  the  conservation  of 
economic  resources  and  the  stability  of  the  U.S.  economy.” 

Accordingly,  successful  reorganizations  by  corporate  debtors  further  national  economic  stability 
and  growth.  Without  the  ability  to  reorganize,  corporate  debtors  would  be  forced  to  lay  off 
thousands  of  employees  annually,  all  while  minimizing  the  return  to  creditors  and  reducing 
competition  in  the  marketplace. 

MCI’s  successful  reorganization  is  critical  to  the  nation’s  economy  in  that  it  will  further 
competition  and  innovation.  Consumers  must  have  a  robust  field  of  telecom  competitors  to  keep 
prices  in  check  and  to  drive  the  development  of  new  products  and  services.  Without  MCI,  the 
telecommunications  market  would  not  be  very  different  than  it  was  prior  to  the  breakup  of 
AT&T. 

MCI  is  a  remade  company  prepared  to  emerge  from  Chapter  1 1  as  a  robust  contributor  to  the 
global  economy.  In  fact,  MCI  provides  critical  communication  services  for  tens  of  thousands  of 
businesses  and  government  agencies  around  the  world.  It  carries  approximately  30%  of  the 
world’s  Internet  traffic,  with  some  of  the  world’s  most  important  financial  institutions  relying  on 
MCI,  including  NASDAQ,  the  London  and  Stockholm  Stock  Exchanges,  and  the  Chicago  Board 
of  Trade.  Additionally,  MCI  provides  key  network  and  infrastructure  support  for  numerous 
federal  government  security  and  service  agencies,  including,  to  name  a  few,  the  Department  of 
Defense,  the  United  States  Navy  and  Coast  Guard,  the  Federal  Aviation  Administration,  the 
United  States  Postal  Service,  and  the  Social  Security  Administration. 

MCFs  former  senior  management  and  directors  have  been  removed  and  its  55,000  innocent 
employees  are  working  harder  than  ever  to  ensure  future  success.  Federal  bankruptcy  policy  is 
being  fully  satisfied  and  followed  in  MCFs  bankruptcy  case  as  MCI  is  being  afforded  an 
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opportunity  to  reorganize  while  the  value  returned  to  its  creditors  is  being  maximized.  It  is  time 
to  move  forward.  MCI’s  new  management  and  Board,  and  my  Creditors’  Committee,  have 
worked  tirelessly  for  more  than  a  year  to  provide  the  building  blocks  for  the  emergence  of  MCI 
from  bankruptcy  and  a  chance  to  recover  some  of  the  billions  of  dollars  lost  at  the  hands  of  a  few 
dishonest  and  misguided  executives.  This  Chapter  1 1  case  is  an  exemplar  of  how  Congress 
envisioned  the  Bankruptcy  Code  to  work.  I  can  tell  you  from  two  decades  of  personal 
experience  ~  it  does  not  often  work  this  well.  The  Company,  its  creditors,  and  the  system  are  to 
be  commended.  Accordingly,  the  self-serving  attempts  by  MCI’s  competitors  to  force 
liquidation  find  no  support  in  the  law,  public  policy,  or  common  sense  and  should  be  dismissed. 

Thank  you  Chairman  Hatch  and  members  of  the  Committee  for  allowing  me  to  share  my  views. 
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Endnotes 


1.  H.R.  Rep.  No.  95-595,  at  285  (1977)  (acknowledging  “the  two  strong  bankruptcy  policies 
of  a  fresh  start  for  the  debtor  and  the  equality  of  treatment  of  all  creditors”), 

2.  “The  purpose  of  a  business  reorganization  case,  unlike  a  liquidation  case,  is  to  restructure 
a  business’s  finances  so  that  it  may  continue  to  operate,  provide  its  employees  with  jobs, 
pay  its  creditors  and  produce  a  return  for  its  stockholders.  The  premise  of  business 
reorganization  is  that  assets  that  are  used  for  production  in  the  industry  for  which  they 
were  designed  are  more  valuable  than  those  same  assets  sold  for  scrap.  Often  the  return 
on  assets  that  a  business  can  produce  is  inadequate  to  compensate  those  who  have 
invested  in  the  business.  Cash  flow  problems  may  develop,  and  require  creditors,  both 
trade  creditors  and  long-term  lenders,  to  wait  for  payment  of  their  claims.  If  the  business 
can  extend  or  reduce  its  debts,  it  can  often  be  returned  to  a  viable  state.  It  is  more 
economically  efficient  to  reorganize  than  to  liquidate  because  it  preserves  jobs  and 
assets.”  Id,  at  220.  (emphasis  added). 

3.  Richard  Lessner,  Punishing  Innocent  Workers,,  Sacramento  Bee,  July  14,  2003,  at 
www.sacbee.com. 

4.  Bankruptcy  is  not  a  panacea.  Although  the  commencement  of  a  reorganization  case  has 
lost  its  stigma,  the  negative  impact  of  a  filing  can  be  great.  The  filing  of  a  reorganization 
case  creates  uncertainty  with  employees,  whose  loyalty  and  work  ethic  are  critical  to  any 
successful  restructuring.  It  also  creates  uncertainty  with  vendors  who  may  be  reluctant  to 
provide  goods  and  services  for  fear  of  not  being  paid,  or  who  may  impose  draconian 
payment  terms  to  try  and  protect  their  interests  which  adversely  effects  working  capital. 
Customers  may  not  wish  to  deal  with  a  bankrupt  entity  and  take  their  business  elsewhere. 
MCI  has  experienced  more  than  its  share  of  these  consequences,  but  new  management 
has  done  a  good  job  restoring  confidence  in  MCI’s  long-term  viability. 

5.  Based  on  reportable  outages  to  the  FCC  in  2002.  See  chart  attached  as  Exhibit  A. 

6.  See  chart  attached  as  Exhibit  B.  Some  of  the  major  macroeconomic  forces  precipitating 
the  decline  beginning  in  March  2000  included: 

a.  a  perceived  slowing  in  the  growth  rate  of  the  Internet  and  data 
transmissions; 

b.  a  reduction  in  funding  to  negative  cash  flow  Internet  and  technology 
companies; 

c.  a  surplus  of  data  transmission  capacity  driven  by  teclinology 
advancements  and  prior  investments  in  capacity;  and 

d.  a  concomitant  slowdown  in  capital  expenditures. 

7.  SEC  V.  WorldCom,  Inc.,  No.  02  Civ.  4963,  Tr.  of  Hearing  27  (S.D.N.Y.  June  1 1,  2003) 
(comments  of  SEC). 
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8.  Despite  the  clear  statutory  distribution  priority,  the  Creditors’  Committee,  out  of  a  sense 
of  moral  fairness  approved  a  radical  and  voluntary  departure  from  the  priority  and  has 
consented  to  $750  million  of  value  being  distributed  to  security  holders  under  MCI’s  plan 
of  reorganization. 

9.  Sarbanes-Oxley  Act  of  2002,  PL  107-204,  §  803,  116  Stat  745  (2002). 

10.  SECv.  WorldCom.  Inc.,  No.  02  Civ.  4963,  2003  WL  21523992  at  **2-3  (S.D.N.Y.  July 
7,  2003)  (approving  MCI  settlement  with  SEC). 

11. 

12.  Id.  3X6-1. 

13.  Id.3il. 
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May  2,  2003 


The  Honorable  James  B.  Comey,  Jr. 

United  States  Attorney 
Southern  Distriet  of  New  York 
One  St.  Andrews  Plaza 
New  York,  NY  10601 

Re:  WorldCom 

Dear  U.S.  Attorney  Comey: 

It  is  my  understanding  that  the  Department  of  Justiee  is  still  in  the  proeess  of 
investigating  the  massive  fraud  involving  WorldCom,  and  has  not  yet  determined  whether 
this  i^  an  appropriate  case  for  bringing  criminal  charges  against  WorldCom  as  a  corporate 
entity. 


Our  concern  is  that  WorldCom’s  own  aggressive  timetable  for  bankruptcy 
reorganization  will  effectively  preempt  the  Department’s  opportunity  to  conduct  a  thorough 
investigation  and  make  a  deliberate  decision  on  the  appropriate  scope  of  criminal  liability. 
I’m  sure  the  Department  would  agree  that  WorldCom’s  private  timeline  cannot  be  allowed 
to  impinge  on  the  due  course  of  the  investigation.  Whatever  decision  the  Department 
ultimately  makes  on  the  prosecution  of  WorldCom,  one  thing  is  certain — WorldCom  should 
not  be  the  one  to  decide  whether  it  will  be  subject  to  criminal  sanctions  for  fraud. 

As  explained  more  fully  below,  unless  the  Department  acts  quickly  to  preserve  its 
enforcement  rights  in  WorldCom’s  pending  reorganization,  the  confirmation  of  the 
company’s  reorganization  plan  may  significantly  impair  the  Department’s  pursuit  of 
criminal  charges  against  WorldCom.  I  am  therefore  writing  to  urge  the  Department  to  file 
objections  to  WorldCom’s  proposed  disclosure  statement  and  reorganization  plan  in  order  to 
ensure  that  the  Department  is  able  to  complete  its  investigation,  and  make  its  prosecutorial 
decisions,  on  its  own  timeline — ^not  one  dictated  by  WorldCom.  The  deadline  for  objecting 
to  the  disclosure  statement  summarizing  WorldCom’s  reorganization  plan  is  May  13,  2003, 
and  the  deadline  for  objecting  to  the  plan  itself  will  follow  soon  thereafter. 

WorldCom’s  proposed  plan  of  reorganization  and  its  accompanying  disclosure 
statement  utterly  fail  to  notify  creditors  and  the  court  that  substantial  fines  and  restitution 
claims  could  be  assessed  against  the  company  as  a  result  of  on-going  criminal 
investigations.  In  fact,  the  plan  purports  to  relegate  “all  fines,  penalties,  and  Claims  for 
disgorgement”  to  a  class  of  subordinated  claims  that  are  not  to  receive  any  distributions 
under  the  plan.  See  In  re  WorldCom,  Inc.,  Chapter  11  Case  No.  02-13522(AJG),  Debtors’ 
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Joint  Plan  of  Reorganization  Pursuant  to  Section  1 125  of  the  Bankruptcy  Code,  at  §6  1.97  & 
4.07(b)  (filed  April  14,  2003).  Although  the  disclosure  statement  accompanying  the  nlan 
^kes  a  brief  reference  to  the  possibility  that  WorldCom  may  have  to  pay  a  civil  fine  to  the 
SEC--warmng  that  the  that  payments  to  creditors  “may  be  subject  to  reduction  in  the  event 

a  civil  penalty  is  imposed  against  the  Debtors  in  connection  with  the  SEC  lawsuit” _ 

WorldCom’s  plan  is  clearly  designed  to  tell  creditors,  investors,  and  the  bankruptcy  court 
that  the  company  will  emerge  from  Chapter  11  free  and  clear  of  any  fines  or  orders  of 
restitution  the  Department  may  secure  in  a  criminal  prosecution.  In  re  WorldCom  Inc 
Chapter  11  Case  ; No.  02-13522(AJG),  Debtors’  Disclosure  Statement  Pursuant  to 
Section  1 125  of  the  Bankruptcy  Code,  at  6  n.l  (filed  Apr.  14,  2003).  At  a  minimum,  these 
omissions  are  extremely  misleading  to  creditors.  And  should  the  Department  fail  to  act 
promptly  to  object  to  the  plan  and  the  disclosure  statement,  its  ability  to  pursue  criminal 
charges  against  WorldCom  could  be  compromised. 

At  the  outset,  there  is  a  risk  that  the  confirmation  of  WorldCom’s  plan  could 
preclude  the  Department  from  collecting  the  level  of  fines  or  restitution  that  would  be 
commensurate  with  WorldCom’s  conduct.  WorldCom’s  plan  provides  that  all  property  of 
the  bankruptcy  estate  shall  revest  with  the  company  free  and  clear  of  all  claims,  liens,  and 
encumbrances,  except  for  those  expressly  provided  for  by  the  plan.  And  as  noted,  the’plan 
purports  ,  to  exclude  any  distributions  for  the  payment  of  fines,  penalties,  and  claims  of 
disgorgement.  The  plan  also  contains  broad  injunctive  provisions  that  WorldCom  could  rely 
on  in  an  effort  to  bar  the  Department  from  seekiijg  (or  to  trying  to  collect)  any  fine  or 
judgment  of  restitution  once  WorldCom’s  bankruptcy  is  closed. 


The  Department  may  be  of  the  view  that  its  ability  to  collect  criminal  fines  and 
orders  of  restitution  is  guaranteed  by  statute,  notwithstanding  WorldCom’s  bankruptcy  but 
the  law  on  this  issue  is  not  clear.  Although  18  U.S.C.  §  3613  provides  that  a  discharge  of 
debts  under  the  Bankruptcy  Code  shall  not  “discharge  liability  to  pay”  fines  or  restitution 
courts  interpreting  that  provision  have  found  that  the  government’s  rights  may  be  trumped  in 
some  circumstances  when  the  prosecution  was  not  completed  pre-petition  See  e2  In  re 
Reasonover,  236  B.R.  219,  236  (Bankr.  E.D.  Va.  1999).  ’ 


More  practically,  the  confirmation  of  WorldCom’s  plan  without  an  objection  from 
the  Department  will  result  in  a  dissipation  of  the  assets  available  to  satisfy  any  criminal  fine 
or  order  of  restitution.  Once  the  plan  is  confirmed,  and  disbursements  made  to  creditors  the 
Department  will  have  no  call  on  these  distributed  funds.  id.  If  a  reorganized 

WorldCom,  holding  only  the  assets  remaining  after  distributions  are  made  to  creditors,  is 
unable  to  satisfy  an  ordered  fine  or  restitution— a  distinct  possibility  given  that  WorldCom’s 
victims  suffered  an  estimated  $175  billion  in  losses— WorldCom’s  current  plan  would  leave 
the  government  unable  to  enforce  the  company’s  sentence.  Confirmation  of  WorldCom’s 
proposed  plan  without  a  reservation  of  rights  by  the  Department  may  therefore  expurgate  the 
only  real  measures  of  punishment  the  government  can  seek  against  a  coiporation  like 
WorldCom.  An  objection  by  the  Department  would  solve  this  problem,  either  by  requiring 
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WorldCom  to  set  aside  a  contingency  fund  to  satisfy  any  potential  criminal  judgment,  or  to 
delay  its  distributions  to  creditors  until  the  Department  concludes  its  investigation. 

Finally,  if  the  Department  remains  silent  in  the  face  of  the  current  reorganization 
plan,  it  would,  as  a  political  matter,  be  effectively  estopped  from  initiating  a  post-bankruptcy 
prosecution  of  WorldCom.  The  Department  would  be  accused  of  tremendous  unfairness  to 
WorldCom’s  creditors  if  it  fails  to  register  disagreement  with  the  provisions  of  WorldCom’s 
plan  providing  that  the  company  will  emerge  from  bankruptcy  free  and  clear  of  all  criminal 
fines  and  orders  of  testitution.  Under  WorldCom’s  plan,  creditors  are  being  paid  a  mix  of 
cash  and  equity.  While  the  cash  paid  to  these  creditors  is  lost  to  the  government  and  is 
thus  from  the  creditors’  perspective  secure — ^the  value  of  WorldCom’s  equity  would  be 
significantly  diminished  by  the  imposition  of  criminal  sanctions. 

If  it  is  the  Department’s  position  that  it  can  seek  a  criminal  fine  or  order  of  restitution 
notwithstanding  confirmation  of  the  plan,  and  seek  to  collect  these  sanctions 
notwithstanding  any  discharge  in  bankruptcy,  creditors  should  be  so  advised  in  the 
disclosure  statement.  The  purpose  of  WorldCom’s  disclosure  statement  is  to  give  the 
creditors  a  comprehensive  catalogue  of  the  reorganized  company’s  obligations,  identifying 
all  of  the  known  factors  that  could  bear  on  the  value  of  the  asSets  pledged  to  each  class  of 
creditors.  If  the  Department  fails  to  file  an  objection,  and  allows  WorldCom’s  creditors  to 
vote  for  the  proposed  plan  of  reorganization  in  reliance  on  the  existing  disclosure  statement, 
the  Department  will  not  be  able  to  prosecute  WorldCom  without  fundamentally  altering  the 
deal  agreed  to  by  creditors.  Politically,  WorldCom’s  effort  to  push  through  its 
reorganization  plan — without  any  reservation  of  rights  for  the  Department  is  therefore  an 
effort  to  cut  off  Department’s  investigation  before  it  is  complete. 

To  keep  its  options  open,  the  Department  should  object  to  WorldCom’s  proposed 
disclosure  statement  and  plan  of  reorganization  to  ensure  that  the  confirmed  plan  reserves 
the  government’s  right  to  collect  all  fines  and  restitution  ordered  in  the  event  that 
WorldCom  is  convicted  post-bankruptcy.  Again,  the  deadline  for  objecting  to  the  disclosure 
statement  summarizing  WorldCom’s  reorganization  plan  is  May  13,  2003,  and  the  deadline 
for  objecting  to  the  plan  itself  will  follow  soon  thereafter.  Whatever  decision  the 
Department  ultimately  makes  on  the  prosecution  of  WorldCom,  it  should  not  allow  the 
company  to  preempt  the  Department’s  inquiry  through  the  artful  drafting  of  its 
reorganization  plan. 


Sincerely, 


William  P.  Barr 

cc:  Deputy  Attorney  General  Larry  Thompson 


William  R  Barr 

Executive  Vice  President  and  General  Counsel 


venzsp 


1095  Avenue  of  the  Americas 
New  York,  NY  10036 


Phone  212.395.1689 
Fax  212.597.2587 


October  28,  2003 


Honorable  John  Ashcroft 
Attorney  Genera!  of  the  United  States 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  DC  20530-0001 

Dear  Attorney  General  Ashcroft: 

I  wanted  to  be  sure  that  you  saw  the  attached  letter  I  sent  today  to  James 
Comey,  the  United  States  Attorney  for  the  Southern  District  of  New  York. 

As  I  explain  in  the  attached,  various  federal  departments  -  including  the 
Department  of  Justice  -  have  granted  or  sought  waivers  of  the  GSA’s  suspension  of  MCI 
from  receiving  further  government  business  pending  an  investigation  into  MCl’s  full 
debarment  from  government  work. 

It  appears  that  in  each  instance  the  waiver  is  the  product  of  an  unwillingness  to 
seek  out  and  use  reputable  alternatives  to  MCI,  rather  than  any  true  “compelling  need” 
on  the  Government’s  part.  I  am  very  concerned  that  the  repeated,  casual  reacceptance 
of  MCI  by  the  Government  -  and  in  particular  by  the  Department  of  Justice  -  will  only 
serve  to  weaken  any  case  that  the  Department  may  decide  to  bring  against  MCI  for  its 
frauds. 


I  hope  that  you  will  insist  that,  pending  the  Department’s  own  continuing 
investigation  of  MCI,  the  rest  of  the  Government  take  the  GSA’s  suspension  seriously 
and  that  any  waiver  be  undertaken  with  an  eye  toward  its  effects  on  the  ongoing  criminal 
investigation. 


WPB/mb 

Attachment 


illiam  P.  Barr 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 


venzon 

1095  Avenue  of  the  Americas 
New  York,  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


October  28,  2003 


James  Comey 
United  States  Attorney 
Southern  District  of  New  York 
1  St.  Andrew’s  Plaza 
New  York,  NY  10007 


Dear  Mr.  Comey: 

I  am  writing  to  ensure  that  you  are  aware  that  at  least  three  federal  departments 
-  including  the  Department  of  Justice  -  have  or  are  considering  providing  hundreds  of 
millions  of  dollars  in  additional  government  business  to  MCI,  despite  the  fact  that  the 
General  Services  Administration  has  issued  a  government-wide  suspension  of  MCI  as 
an  eligible  government  contractor  because  of  its  massive  fraud  and  its  failure  to 
implement  adequate  controls  to  prevent  new  frauds. 

In  the  few  weeks  since  the  General  Services  Administration  ordered  MCl’s 
suspension,  MCI  has  been  awarded  or  may  be  awarded  federal  business  under  seven 
separate  contracts,  and  there  are  rumors  of  others.  As  described  in  last  Friday’s  article 
in  the  Washington  Post  {Federal  Ban  Doesn’t  Hurt  WorldConn  Much,  El)  and  based  on 
information  1  have  received  through  the  Freedom  of  Information  Act,  the  Defense 
Information  Security  Agency  (DISA),  the  Department  of  Justice,  the  Armed  Forces 
Retirement  Home  and  the  Social  Security  Administration  have  each  waived  or  sought 
waivers  of  the  MCI  suspension.  In  each  instance,  however,  the  agency  made  no  serious 
attempt  to  seek  replacements  for  MCI  over  the  year  between  the  time  MCI  admitted  to 
the  largest  accounting  fraud  in  United  States  history  and  the  expiration  of  the  contracts 
at  issue.  Instead,  each  agency  believes  that,  by  making  a  conclusory  finding  of 
“compelling  need,”  it  can  provide  additional  business  to  MCI,  no  matter  how  badly  it  has 
behaved.  These  waivers  send  a  clear  message:  The  federal  government  does  not  care 
whether  it  is  doing  business  with  a  potentially  criminal  company. 

Each  declaration  of  “compelling  need"  by  the  Government  is  another 
predetermination  of  your  ongoing  investigation  into  MCI  s  accounting  and  other  frauds. 
Government  agencies  should  actively  be  seeking  alternatives  to  MCI,  not  avoiding  that 
effort  because  they  can  follow  the  easy  path  of  waiving  the  GSA  suspension  —  and 
imperiling  your  potential  case  -  as  each  MCI  contract  comes  up  for  renewal. 
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I  would  be  happy  to  provide  you  with  details  about  these  waivers  and  to  discuss 
this  matter  at  your  earliest  convenience. 


William  P.  fefr 


WPB/mb 

cc;  Karen  Seymour,  Chief,  Criminal  Division 
Alexander  Southwell,  AUSA 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 


March  19,  2003 


Verizon  Communications 

1095  Avenue  of  the  Americas 
New  York,  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


Chairman  William  H.  Donaldson 
Securities  &  Exchange  Commission 
450  Fifth  Street,  NW 
Washington,  DC  20549 

Re:  WorldCom 

Dear  Chairman  Donaldson: 

I  am  writing  because  I  believe  the  SEC’s  enforcement  response  to  WorldCom’ s 
crimes — the  largest  corporate  fraud  in  U.S.  history — has  been,  to  date,  grossly  inadequate 
and  fundamentally  misdirected. 

Just  from  what  is  known  so  far,  WorldCom,  engaged  in  a  concerted  program  of 
manipulation  over  three  years  by  which  it  fraudulently  manufactured  $9  billion  in 
income,  making  victims  of  investors,  pension  funds,  and  every  honest  company 
struggling  to  survive  the  telecom  meltdown.  Investors  lost  roughly  $175  billion — more 
than  three  times  the  losses  in  Enron.  And  WorldCom’ s  brazen  scheme  dramatically 
deepened  the  crisis  of  confidence  in  corporate  America,  imposing  incalculable  costs 
across  the  economy. 

While  the  SEC  and  Justice  Department  have  focused  on  pursuing  the  individuals 
who  perpetrated  this  crime,  the  government  seems  poised  to  allow  WorldCom  as  a 
company  to  escape  with  the  fruits  of  its  unlawful  conduct.  What  the  government  is 
wholly  ignoring  is  that  a  significant  part  of  WorldCom’s  business  is  itself  the  product  of 
the  fraud.  If  WorldCom  is  allowed  to  reorganize  under  Chapter  1 1  of  the  bankruptcy 
laws  and  reemerge  debt  free,  this  would  permit  WorldCom  to  continue  to  profit  from 
those  ill-gotten  gains  and  would  peipetuate,  and  indeed  magnify,  the  injury  suffered  by 
honest  competitors  already  victimized  by  WorldCom’s  conduct. 

Such  a  result  would  be  as  gross  an  injustice  as  the  underlying  fraud  itself.  The 
government’s  willingness  to  accept  such  an  outcome  can  only  stem  from  a  fundamentally 
mistaken  view  of  the  relationship  between  the  securities  laws  and  the  Bankruptcy  Code. 
The  government  seems  to  believe  that  its  enforcement  actions  must  be  adjusted  to 
comport  with  WorldCom’s  options  under  bankruptcy  law.  This  is  exactly  backwards. 
The  bankruptcy  law  expressly  recognizes  that  the  government’s  enforcement  interests 
take  precedence  over  the  rights  normally  afforded  to  companies  in  bankruptcy. 
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Therefore,  WorldCom’s  options  in  bankruptcy  must  be  limited  to  those  dispositions  that 
comport  with  the  government’s  enforcement  interest.  As  discussed  more  fully  below,  the 
SEC  should  seek  WorldCom’s  liquidation,  because  that  is  the  only  remedy  that  can 
eliminate  the  taint  of  WorldCom’s  unprecedented  unlawful  conduct. 

The  core  mission  of  our  justice  system  is  to  ensure  that  “crime  does  not  pay,”  and 
the  core  mission  of  our  securities  laws  is  to  ensure  that  securities  fraud  does  not  pay. 
Thus,  when  individuals  commit  crimes,  they  are  not  only  punished  but  also  compelled  to 
surrender  the  benefits  gained  from  wrongdoing.  Likewise,  when  a  business  engages  in 
crime  that  produces  illicit  advantages,  it  is  axiomatic  that — whatever  individual 
punishment  is  meted  out — the  company  itself  cannot  be  left  in  a  position  to  profit  from 
those  ill-gotten  gains. 

In  WorldCom’s  case,  the  fraud  was  so  massive  that  a  significant  part  of  its 
business  today — its  assets,  customers,  and  market  position — are  the  fruit  of  criminal 
conduct.  From  1999  to  2002,  WorldCom  doubled  its  debt,  fraudulently  raising  about 
$15  billion,  which  it  then  used  to  expand  its  assets,  operations  and  customer  base. 
WorldCom  also  used  its  fraudulently  inflated  stock  to  gain  strategic  advantages  through 
acquisitions.  Its  reporting  of  false  results  weakened  competitors  and  helped  it  capture 
greater  market  share. 


Reorganizing  under  Chapter  1 1  would  allow  WorldCom  to  capitalize  on  these  ill- 
gotten  gains.  It  would  emerge  debt-free  with  assets  and  customers  it  would  not  have  had 
but  for  the  crime.  Forgiveness  of  the  $15  billion  in  fraudulent  debt  would  give 
WorldCom  the  balance  sheet  of  a  criminal  enterprise — putting  WorldCom  in  the  same 
position  as  if  it  robbed  a  bank,  plowed  the  proceeds  into  its  business,  and  escaped  scot- 
free.  Its  competitive  advantages  would  flow  directly  from  criminal  conduct. 

A  simple  analogy  sharpens  the  point.  Imagine  two  competing  trucking  firms. 
One  is  an  honest  business,  leasing  trucks  and  making  payments  on  time.  The  other  is  a 
criminal  enterprise,  which  acquires  its  trucks  through  theft  and  uses  this  illicit  advantage 
to  steal  business  from  the  honest  firm.  There  are  two  classes  of  victims — those  whose 
property  is  directly  stolen,  and  those  whose  businesses  are  injured  by  the  criminal 
enteiprise’s  illicit  advantages. 

What  must  the  government  do  to  right  this  wrong?  Obviously,  the  individuals 
who  stole  the  trucks  should  be  punished,  but  just  as  obviously  this  alone  does  not  remedy 
the  offense.  If  new  management  is  simply  allowed  to  take  over  the  corrupt  company, 
keeping  and  using  stolen  trucks,  the  law-abiding  competitor  will  still  be  a  victim.  It  will 
lose  customers  and  profits,  not  because  it  was  beaten  in  the  marketplace,  but  because  it 
must  compete  against  an  enteiprise  built  on  criminal  activity. 

So  too  with  WorldCom.  Under  a  reorganization,  WorldCom  would  be  allowed  to 
profit  from  securities  fraud,  and  competing  firms  would  continue  to  be  the  victims  of  a 
massive  crime.  The  fact  that  the  new  owners  would  be  WorldCom’s  creditors — 
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themselves  victims  of  the  fraud^ — does  not  justify  allowing  those  new  owners  to  exploit 
WorldCom’s  ill-gotten  gains.  It  is  patently  unjust  to  reward  one  set  of  victims  by  offering 
them  the  opportunity  to  “cash  in”  on  the  crime  at  the  expense  of  another  set  of  victims. 

Measured  against  this  standard,  the  SEC’s  partial  settlement  with  WorldCom  falls 
far  short  of  what  is  required  to  ensure  a  just  result  and  to  deter  other  would-be  violators 
of  the  securities  laws.  That  settlement — which  does  not  even  require  WorldCom  to  admit 
that  it  broke  the  law — would  do  little  more  than  enjoin  future  violations  of  the  securities 
laws  and  attempt  to  reduce  the  risk  of  such  future  violations  through  a  mix  of  training  and 
oversight  of  WorldCom’s  employees.  The  settlement  would  do  nothing  to  address  the 
fact  that  WorldCom  is  using  its  bankruptcy  as  a  vehicle  to  continue  to  profit  from  its 
crimes. 


The  proper  course  is  the  sale  of  WorldCom’s  business  in  an  auction  under 
Chapter  7  of  the  bankruptcy  law.  Liquidation  would  bring  justice  to  all  victims. 
Creditors  would  be  paid  from  the  sale  proceeds,  allowing  them  to  capture  WorldCom’s 
fair  value  without  giving  them  the  unfair  opportunity  to  participate  in  the  upside  of 
criminal  conduct.  WorldCom’s  employees  would  keep  their  jobs  under  the  employ  of 
new  owners.  And  competitors  would  get  a  fair  shake,  because  any  buyer,  having  paid 
fair  value,  would  have  a  cost-structure  on  par  with  an  honest  competitor.  The  taint  of 
WorldCom’s  misdeeds  would  be  purged  once  and  for  all. 

The  SEC  has  the  means  to  achieve  this  result,  and  the  bankruptcy  laws  are  no 
impediment.  The  Bankruptcy  Code  is  clear  that  WorldCom’s  bankaiptcy  is  no  bar  to  the 
SEC’s  continued  prosecution  of  securities  fraud  claims  against  the  company.  Moreover, 
the  Bankruptcy  Code  expressly  gives  the  SEC  standing  as  a  party  in  interest  in 
WorldCom’s  bankruptcy  that  can  be  heard  on  any  issue.  The  SEC  therefore  has  standing 
under  section  1112  of  the  Bankruptcy  Code  to  oppose  any  plan  of  reorganization 
proposed  by  WorldCom  and  to  seek  the  conversion  of  WorldCom’s  bankruptcy  to  a 
Chapter  7  liquidation. 

The  only  showing  the  SEC  must  make  to  secure  this  result  is  that  “cause”  exists  to 
convert  WorldCom’s  case  to  Chapter  7.  Section  1112  provides  a  non-exhaustive  list  of 
factors  constituting  “cause”  for  liquidation,  and  courts  have  recognized  that  the  inability 
to  effectuate  a  reorganization  plan,  and  the  absence  of  “good  faith”  and  “clean  hands,” 
are  independent  justifications  for  conversion  to  Chapter  7. 

Here,  the  “cause”  is  readily  apparent.  If  WorldCom  is  not  liquidated,  it  will  profit 
from  its  massive  violation  of  the  securities  laws,  meaning  that  the  company  is  lacking  in 
both  “good  faith”  and  “clean  hands.”  Eurther,  the  SEC  can  compel  the  conversion  of 
WorldCom’s  bankruptcy  to  Chapter  7  by  making  it  clear  to  the  court  that  it  would  not 
allow  a  reorganized  WorldCom  to  issue  securities,  on  the  ground  that  the  company  would 
still  be  tainted  by  fraud.  WorldCom  would  thus  be  unable  to  effectuate  a  reorganization 
plan,  and  the  conversion  of  its  bankruptcy  to  Chapter  7  would  be  virtually  automatic. 
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At  this  point,  it  is  no  overstatement  to  say  that  WorldCom  would  be  a  valueless 
enterprise  but  for  its  fraud.  In  its  most  recent  financial  statement,  WorldCom  wrote  down 
almost  $80  billion,  leaving  the  company  with  a  valuation  of  just  $10  billion.  Given  that 
WorldCom  fraudulently  borrowed  roughly  $15  billion  in  debt  that  it  is  seeking  to  have 
forgiven  in  bankruptcy,  there  is  literally  nothing  left  of  WorldCom  that  is  not  attributable 
to  its  crimes. 

None  of  the  arguments  that  have  been  made  on  WorldCom’s  behalf  warrant 
leniency.  Some  have  asserted  that  WorldCom  should  be  spared  enforcement  because  it  is 
a  major  supplier  of  important  services  to  the  government,  including  services  important  to 
law  enforcement  and  national  security,  that  is  “too  big  to  fail.”  Others  have  lamented  that 
liquidation  would  put  WorldCom’s  employees  out  of  work. 

This  argument  is  a  red  herring.  No  one  is  talking  about  sweeping  away 
WorldCom’s  business,  a  la  Arthur  Andersen.  In  a  liquidation,  qualified  buyers  would 
buy  WorldCom’s  assets  (along  with  the  services  of  its  employees)  at  fair  prices  and 
continue  to  operate  them.  Thus,  the  issue  is  not  whether  the  business  continues  to  exist, 
or  whether  the  government  will  still  be  able  to  obtain  critical  services.  It  is  whether  the 
ongoing  business  has  the  cost  structure  of  an  honest  enterprise  or  a  criminal  enteiprise, 
and  whether  the  government  obtains  services  from  vendors  who  fairly  compete,  or 
instead  seeks  to  cash  in  on  the  crime  by  effectively  serving  as  a  “fence”  for  stolen  goods. 

WorldCom  apologists  also  claim  that  the  company  deserves  leniency  for 
cooperating  with  the  government’s  investigation.  But  cooperation  cannot  trump  the 
numerous  other  factors  that  dictate  action  against  the  corporation  in  this  case,  including 
the  crime’s  unprecedented  scale,  its  brazen  nature,  its  catastrophic  impacts,  the 
involvement  of  senior  officials,  and  the  unscrupulous  corporate  culture  that  bred  these 
offenses. 

WorldCom’s  cooperation  results  from  necessity,  not  probity.  The  crime  here  was 
so  egregious  that  the  company  had  no  choice  but  to  cooperate.  If  this  kind  of 
“desperation  cooperation”  were  rewarded  with  a  pass,  the  most  brazen  criminals  would 
go  scot-free,  while  those  with  the  temerity  to  raise  a  legitimate  defense  would  suffer  the 
harshest  punishment.  This  result  cannot  be  squared  with  any  rational  concept  of  justice. 

In  any  event,  law  enforcement  gives  greatest  weight  for  cooperation  when  it  helps 
to  snare  a  bigger  fish.  Here,  there  is  no  bigger  fish  than  WorldCom. 

Finally,  WorldCom  derides  calls  for  liquidation  by  claiming  that  those  urging  it 
are  self-interested.  That  is  true,  but  only  in  the  sense  that  any  victim  of  crime  has  a 
strong  self-interest  in  making  sure  that  it  is  not  victimized  again.  Liquidation  will  not 
eliminate  WorldCom  as  a  rival.  It  will  level  the  competitive  playing  field  by  ensuring 
that  WorldCom  and  its  assets  are  owned  by  someone  who  paid  a  fair  price  for  them. 
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In  a  capital-intensive  industry  like  telecommunications,  reorganizations  are 
inherently  destabilizing,  because  they  risk  a  downward  spiral  in  prices  that  denies 
non-bankrupt  companies  the  opportunity  to  service  their  debt  and  recover  their 
investments.  To  allow  a  corrupt  company  to  perpetuate  its  violation  of  the  securities  laws 
and  visit  this  injury  on  an  already  shaken  sector  would  be  an  injustice  of  the  highest 
order. 


Please  do  not  hesitate  to  contact  me  if  you  would  like  to  meet  to  discuss  this 
matter  further. 


Respectfully, 


William  P.  Barr 


cc:  Attorney  General  John  Ashcroft 

Deputy  Attorney  General  Larry  Thompson 
FCC  Chairman  Michael  Powell 


v&nwtm 


Ann  D.  Berkowitz 

Project  Manager  -  Federal  Affairs 


1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 
(202)  515-2539 
(202)  336-7922  (fax) 


Febraary  6,  2003 


Ex  Parte 


Marlene  H.  Dortch 
Secretary 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Re:  Review  of  the  Section  251  Unbundling  Obligations  of  Incumbent  Local  Exchange 

Carriers.  CC  Docket  No.  01-338;  Implementation  of  the  Local  Competition 

Provisions  in  the  Telecommunications  Act  of 1996,  CC  Docket  No.  96-98;  and 

Deployment  of  Wireline  Services  Offering  Advanced  Telecommunications 

Capability,  CC  Docket  No.  98-147 

Dear  Ms.  Dortch: 

Yesterday,  Ivan  Seidenberg  of  Verizon  had  a  telephone  conversation  with  Chairman  Powell  to 
discuss  Verizon’s  positions  on  the  record  in  above  proceeding.  The  attached  document  was 
provided  to  Chairman  Powell  following  the  conversation.  Please  let  me  know  if  you  have  any 
questions. 


Sincerely, 


Attachment 


cc:  Chairman  Powell 

C.  Libertelli 


Chairman  Powell: 


This  is  a  brief  follow  up  to  your  discussion  today  with  Ivan  Seidenberg. 

First,  with  respect  to  broadband,  I  want  to  re-emphasize  the  importance  of  conducting  a 
service-specific  impairment  analysis,  both  from  a  legal  and  practical  standpoint. 

From  a  legal  standpoint,  the  Act  makes  clear  that  a  carrier  may  obtain  "access  to  network 
elements  on  an  unbundled  basis"  only  to  the  extent  it  is  impaired  in  its  ability  "to  provide  the 
services  that  it  seeks  to  provide."  The  FCC  previously  has  conducted  precisely  this  type  of 
service-specific  analysis.  And  it  has  been  affirmed  on  this  score  by  the  D.C.  Circuit,  which  has 
pointedly  noted  that  "it  is  is  far  from  obvious  to  us  that  the  FCC  has  the  power,  without  an 
impairment  finding  as  to  [the  particular]  services,  to  require  that  ILECs  provide  [access  to 
elements]  for  such  services  on  an  unbundled  basis." 

This  does  not  mean  that  the  FCC  has  to  conduct  a  separate  impairment  analysis  for  every 
individual  service  imaginable.  But  it  does  require  a  separate  impairment  analysis  for  each 
distinct  product  or  service  market,  and  the  FCC  has  repeatedly  (and  correctly)  found  that 
broadband  is  a  separate  and  distinct  product  market. 

Some  have  suggested  that  the  FCC  should  do  an  impairment  analysis  that  focuses  on 
facilities  instead.  To  the  extent  their  objective  is  keep  fiber  facilities  free  from  the  taint  of 
unbundling  and  to  restore  investment  incentves,  the  goal  is  laudable.  But  an  analysis  focused 
solely  on  facilities  creates  both  legal  and  practical  complications.  And  the  same  result  can  be 
reached  through  a  properly  conducted  service-specific  analysis  that  does  not  suffer  from  those 
complications. 

From  a  legal  standpoint,  an  impairment  analysis  focused  on  facilities  cannot  be  squared 
with  the  Act.  This  is  so  because  the  Act  does  not  require  ILECs  to  turn  over  specific  facilities 
for  competitors  to  use  for  any  conceivable  purpose.  As  noted  above,  it  only  provides  for 
unbundled  "access"  to  network  elements  to  provide  the  "services"  for  which  there  is  impairment. 
And  if  the  FCC  is  to  provide  the  certainty  necessary  to  foster  investment,  it  is  critical  that  it  get 
the  legal  framework  right  and  make  a  clear  cut  finding  that  there  is  no  impairment  in  the  already 
competitive  broadband  market. 

A  facilities-focused  analysis  presents  practical  problems  as  well.  A  good  example  is  the 
analysis  for  hybrid  fiber-copper  loops.  Some  have  argued  that  the  FCC  should  conclude  that 
carriers  are  not  impaired  with  respect  to  all  fiber  loops  so  that  those  loops  do  not  have  to  be 
unbundled.  They  would  apply  a  different  rule  to  hybrid  fiber-copper  loops,  however.  The  theory 
for  doing  so  appears  to  be  that  hybrid  loops  exist  today,  that  carriers  should  have  access  to 
technology  that  exists  today,  and  that  the  area  where  investment  still  needs  to  be  made  is  in 
extending  fiber  to  the  curb  or  to  the  home. 


The  assumptions  underlying  this  theory  are  mistaken.  Only  about  15  percent  of  Verizon's 
working  lines  are  served  over  loops  that  contain  fiber  (though  the  fiber  has  capacity  to  serve  a 
somewhat  higher  percentage),  not  all  loops  that  are  partly  fiber  are  capable  of  delivering  a 
broadband  service,  and,  under  existing  rules,  carriers  do  not  have  unbundled  access  to  the  fiber 
portion  of  the  loops  in  order  to  provide  broadband  services. 

As  a  result,  significant  investment  still  needs  to  be  made  even  in  the  case  of  hybrid  loops. 
And  it's  important  to  keep  in  mind  that  this  is  a  step  in  the  future  evolution  of  the  network  as 
fiber  is  extended  farther  toward  the  home.  Imposing  an  unbundling  obligation,  and  creating  a 
class  of  carriers  dependent  on  this  configuration,  would  impede  that  evolution.  In  addition,  the 
fact  remains  that  competitors  are  not  impaired  in  the  broadband  market,  regardless  of  the  type  of 
facilities  at  issue,  and  a  finding  that  they  are  impaired  over  some  technologies  but  not  others  is 
not  sustainable. 

This  does  not  mean  that  there  is  no  way  that  carriers  can  obtain  access  to  ILEC  loops.  If 
the  loop  is  entirely  copper,  which  is  all  carriers  obtain  unbundled  access  to  today,  the  FCC  can 
adopt  grandfather  or  transition  provisions.  If  the  loop  is  partly  fiber,  carriers  can  get  access  at 
negotiated,  commercially  reasonable  rates.  But  the  FCC  should  not  distort  the  impairment 
analysis  to  create  a  new  obligation  to  provide  unbundled  access  at  TFLRIC  rates,  which  is 
antithetical  to  providing  the  investment  incentives  that  are  key  to  the  continued  development  of 
the  broadband  market. 

Second,  another  critical  issue  involves  recent  proposals  to  change  the  rules  for  when 
carriers  can  get  access  to  combinations  of  unbundled  loops  and  transport  (or  FELs),  and  their 
impact  on  the  competitive  special  access  market. 

As  I  outlined  in  my  recent  letter  on  the  subject,  even  a  small  change  in  these  rules  can 
have  dramatic  consequences  in  terms  of  both  the  revenues  at  stake  and  the  effect  on  facilities 
investment.  In  recent  days,  a  number  of  parties  have  come  forward  with  proposals  to  address 
issues  raised  by  smaller  carriers,  while  attempting  to  protect  the  competitive  special  access 
business.  Likewise,  we  have  suggested  ideas  of  our  own  to  address  the  specific  concerns  that  we 
have  heard  articulated.  In  the  last  minute  rush  of  this  proceeding,  however,  it's  fair  to  say  that  no 
party  or  the  FCC  has  been  able  to  really  evaluate  the  ramifications  of  any  of  these  proposals 
fully. 


This  is  a  particular  concern  in  this  instance,  because  any  changes  could  have  the 
unintended  and  unanticipated  effeet  of  undermining  a  market  segment  where  the  FCC  has 
succeeded  in  fostering  meaningful  facilities-based  competition.  Experience  shows  that  other 
earriers  will  try  to  make  something  different  of  these  proposals  than  is  intended  in  order  to 
exploit  an  arbitrage  opportunity  between  subsidized  TELRIC  rates  and  competitive  special 
access  rates.  In  partieular,  they  will  try  to  convert  any  unbundling  obligation  into  a  way  to 
supplant  interstate  access  services  bound  for  IXC's  or  ISP's  POPs.  In  addition,  any  rules 
requiring  combinations  of  elements  need  to  be  carefully  eonsidered  to  avoid  creating  a  new  elass 
of  carriers  that  are  dependent  on  UNEs  and  to  avoid  creating  the  equivalent  of  a  new  high 
eapaeity  UNE-platform  for  business  eustomers.  As  a  result,  we  believe  it  is  vitally  important  for 
the  ECC  to  obtain  comment  on  the  various  proposals  (which  it  could  do  on  an  expedited  basis)  in 
order  to  fully  understand  the  ramifieations  of  those  proposals. 


William  P.  Barr 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 


January  30,  2003 


veriTon 

Verizon  Communications 

1095  Avenue  of  the  Americas 
New  York,  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12‘^  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell: 

This  letter  explains  why  the  Commission  should  not  modify  its  rules  limiting  the 
ability  of  carriers  to  substitute  unbundled  loop-transport  combinations  (so-called  “EELs”)  for 
special  access  services. 

Executive  Summary: 

•  First,  the  requirement  to  provide  “enhanced  extended  loops”  or  “EELs”  was  originally 
established  as  a  way  to  extend  the  reach  of  CLECs’  local  switches  in  order  to  provide 
competing  local  telephone  service.  By  contrast,  as  the  Commission  and  the  D.C.  Circuit 
have  expressly  held,  special  access  services  for  the  origination  and  termination  of  non¬ 
local  traffic  comprise  a  distinct  and  separate  market  and  the  Act  therefore  requires  the 
Commission  to  undertake  a  separate,  service-specific  impairment  analysis  for  special 
access  services.  Moreover,  as  the  Commission  previously  found,  special  access  is  a 
“mature  source  of  competition  in  telecommunications  markets,”  and  competing  carriers 
have  not  (and  cannot)  show  that  they  are  impaired  without  access  to  unbundled  elements 
to  provide  special  access.  In  the  absence  of  such  a  showing,  the  Commission  recognized 
that  substituting  EELs  for  special  access  would  be  inconsistent  with  the  Act,  “undercut  the 
market  position  of  many  facilities-based  competitive  access  providers,”  and  threaten 
revenues  that  ILECs  depend  on  to  support  the  local  network.  The  D.C.  Circuit  expressly 
upheld  the  Commission’s  analysis,  and  pointedly  suggested  that  such  a  service-specific 
analysis  is  required  by  the  express  terms  of  the  Act.  According  to  the  Court,  “it  is  far 
from  obvious  .  .  .  that  the  FCC  has  the  power  without  an  impairment  finding  as  to 
nonlocal  services  to  require  that  ILECs  provide  EELs  for  such  services.” 

•  Second,  based  on  this  analysis,  the  Commission  determined  that  EELs  should  be  available 
only  to  carriers  providing  “a  significant  amount  of  local  exchange  service”  over  that 
facility.  It  also  adopted  three  alternative  tests  for  satisfying  this  standard  that  had  been 
proposed  by  a  cross-industry  group  of  CLECs  and  ILECs.  The  dual  lynchpins  common  to 
these  tests  were  specific,  objective  criteria  for  what  constituted  a  significant  amount  of 
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local  exchange  traffic,  and  a  prohibition  on  the  “commingling”  of  unbundled  elements 
(such  as  loops)  with  special  access  services  (such  as  special  access  transport).  These 
specific  tests  also  were  expressly  upheld  by  the  D.C.  Circuit,  which  rejected  claims  the 
rules  were  not  administratively  feasible,  relying  on  evidence  provided  by  the  FCC  that 
caiTiers  were  taking  advantage  of  the  availability  of  EELs.  Indeed,  in  Verizon’s  case 
alone,  CLECs  have  obtained  more  than  400,000  voice-grade  equivalent  circuits  as  EELs, 
including  more  than  200,000  in  the  last  year.  The  Court  also  expressly  affirmed  the 
commingling  restriction  as  “the  only  way  to  prevent  earners  from  using  [EELs]  ‘solely  or 
primarily  to  bypass  special  access  services,”’  because  the  absence  of  such  a  restriction 
would  “allow  the  entire  base  of  the  loop  or  ‘channel  termination’  portion  of  special  access 
circuits  to  be  converted  into  unbundled  loops.” 

•  Third,  in  the  wake  of  the  D.C.  Circuit  decision,  other  parties  appear  to  concede  that 
restrictions  on  the  availability  of  EELs  are  required,  but  have  filed  a  series  of  recent  ex 
partes  proposing  wholesale  changes  to  the  current  rules  that  would  make  them 
meaningless.  These  proposals  are  based  on  a  false  premise:  it  is  simply  not  true  that 
existing  restrictions  have  prevented  CLECs  from  obtaining  access  to  EELs.  As  noted, 
CLECs  have  obtained  hundreds  of  thousands  of  voice-grade  equivalents  from  Verizon 
alone.  More  important,  because  the  “restrictions”  that  the  CLECs  have  proposed  provide 
no  meaningful  limit  at  all,  their  effect  would  be  to  prescribe  special  access  rates  at 
TELRIC,  and  undercut  what  the  Commission  already  found  to  be  a  mature  source  of 
competition.  Moreover,  the  ultimate  impact  of  these  proposals  would  be  to  create  a  new 
high-capacity,  business  UNE-platform  for  dedicated  services  (regardless  of  service  type), 
with  even  more  deleterious  consequences  than  the  current  UNE-platform  requirement  for 
mass  mai'ket  services.  Indeed,  the  proposals  would  cost  Verizon  alone  in  excess  of  $] 
billion  in  special  access  revenues  annually,  with  catastrophic  consequences  for  local 
network  investment  and  for  the  continued  viability  of  facilities-based  competition. 

•  Fourth,  to  the  extent  the  Commission  has  any  remaining  concerns  about  the  ability  to  use 
EELs  to  extend  the  reach  of  CLEC  switches  for  local  voice  service  in  the  absence  of  an 
unbundled  switching  requirement,  those  concerns  can  be  addressed  directly.  As  we  have 
explained  elsewhere  and  address  below,  the  Commission  could  adopt  a  naiTow  exception 
to  the  commingling  prohibition  to  permit  CLECs  to  connect  analog  voice  grade  loops  used 
to  provide  competing  local  telephone  service  to  special  access  transport.  Likewise,  to  the 
extent  the  Commission  has  a  concern  about  potential  abuse  of  the  auditing  rights  provided 
by  its  rules,  which  Verizon  has  never  invoked,  it  can  address  any  such  concerns  directly. 
What  the  Commission  should  not  do  is  modify  the  existing  EELs  restrictions  more 
broadly,  without  first  subjecting  the  details  of  any  proposed  changes  to  public  comment 
and  thoroughly  exploring  the  ramifications  of  any  modification.  Even  small  changes  to 
the  existing  rules  likely  will  have  large  and  unintended  consequences.  But  it  is  impossible 
for  parties  to  comment  intelligently  (and,  therefore,  for  the  Commission  to  make  an 
informed  decision),  without  first  knowing  what,  if  any  changes,  are  under  consideration 
and  without  knowing  what  elements  have  to  be  made  available  in  the  first  place. 
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Discussion: 

1.  Background:  EELs  Are  Intended  To  Extend  the  Reach  of  CLEC  Local 
Switches,  Not  To  Facilitate  Special  Access  Bypass 

EELs  are  combinations  of  unbundled  local  loops  and  unbundled  dedicated  transport 
that  provide  a  link  between  a  requesting  carrier’s  collocated  facilities  in  one  wire  center  and  a 
customer  served  out  of  a  distant  wire  center.  The  EEL  requirement  reflected  regulators’ 
interest  in  providing  a  way  for  competitors  to  extend  the  reach  of  their  switches  for  the 
provision  of  local  exchange  service  without  the  need  to  establish  additional  collocation 
arrangements.  As  the  NYPSC  put  it,  by  permitting  CLECs  access  to  EELs,  “CLECs  with  at 
least  some  network  facilities  [are  able]  to  gain  access  to  unbundled  local  loops  in  many 
central  offices  without  the  need  to  collocate  in  each  .  .  .  central  office,  thereby  enhancing 
CLECs’  ability  to  vie  for  local  customers.”'  The  explicit  justification  for  requiring  access  to 
EELs  was  that  it  would  spur  the  “development  of  facilities-based  local  competition  . .  . 
principally  geared  toward  . .  .  residential  and  smaller  business  markets.”^ 

In  the  UNE  Remand  Order  proceeding,  the  Commission  likewise  noted  that  the 
puipose  of  EELs  was  to  “extend[]  a  customer’s  loop  from  the  end  office  serving  that  customer 
to  a  different  end  office  in  which  the  competitor  is  already  collocated”  thus  permitting  the 
carrier  to  “transport[]  aggregated  loops  over  efficient-high  capacity  facilities  to  their  central 
switching  location^  UNE  Remand  Order,  15  FCC  Red  3696,  f  288  (1999)  (emphasis  added). 
The  Commission  limited  access  to  these  loop-transport  combinations  to  only  those 
circumstances  where  such  arrangements  would  be  used  to  provide  a  “significant  amount  of 
local  exchange  service  in  addition  to  exchange  access  service,  to  a  paiticular  customer.”^ 

At  the  same  time,  the  Commission  refused  to  require  ILECs  to  make  EELs  available 
solely  or  primarily  for  use  in  the  provision  of  special  access  service.''  That  determination  was 
firmly  grounded  in  the  recognition  that  the  special  access  market  is  separate  and  distinct  from 
the  local  exchange  market.  Indeed,  the  “exchange  access  market  occupies  a  different  legal 
category  from  the  market  for  telephone  exchange  service.”  Supplemental  Order  Clarification 
f  14.  And,  as  the  Commission  has  found,  the  market  for  special  access  has  become  highly 

*  Order  Directing  Tariff  Revisions,  Proceeding  on  Motion  of  the  Commission  to  Examine 
Methods  by  Which  Competitive  Local  Exchange  Carriers  Can  Obtain  and  Combine 
Unbundled  Network  Elements,  Case  98-C-0690,  at  2  (N.Y.  Pub.  Serv.  Comm’n  Mar.  24, 

1999). 

“  Id.  at  7-8  (emphasis  added);  see  also  8,  n.5  (“EEL  arrangements  potentially  offer  CLECs  an 
important  additional  means  of  executing  a  plan  to  enter  the  local  exchange  market.”) 

(emphasis  added). 

^  Supplemental  Order,  15  FCC  Red  1760,  f  5  (1999). 

^  Id.  at  4;  see  also  Supplemental  Order  Clarification,  15  FCC  Red  9587,  f  8  (2000). 
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competitive  in  the  absence  of  access  to  UNEs.  “Competitive  access,  which  originated  in  the 
mid-1980s,  is  a  mature  source  of  [facilities-based]  competition  in  telecommunications 
markets.”  Id.  f  18.  Special  access  customers  are  characteristically  large  businesses  with  high 
traffic  volumes  -  voice,  data,  or  both  -  justifying  dedicated  point-to-point  facilities  to  carry 
traffic  to  IXCs’  or  ISPs’  points  of  presence.  Competitors  have  captured  at  least  36  percent  of 
that  market.  In  light  of  that  record,  the  FCC  concluded  that  there  was  no  evidence  that 
competitors  are  impaired  in  their  ability  to  provide  special  access  without  access  to  unbundled 
loops  and  transport.  Id.\\5.  Far  from  promoting  competition,  permitting  requesting  carriers 
to  substitute  UNEs  for  special  access  would  “undercut  the  market  position  of  many  facilities- 
based  competitive  access  providers.”  Id.  ^  18.  Moreover,  such  special-access  bypass  would 
cause  “substantial  market  dislocations,”  threatening  to  eliminate  ILEC  special  access  services, 
thereby  jeopardizing  an  important  source  of  revenues  that  help  to  support  the  local  network. 

Id.  ^  7. 


The  crucial  legal  determination  in  the  Supplemental  Order  Clarification  is  that  section 
251(d)(2)  should  be  read  to  require  a  service  specific  analysis  to  determine  whether  a 
requesting  carrier  would  be  impaired  in  its  ability  ‘“to  provide  the  services  that  it  seeks  to 
offer.”’  Id.  f  15  (quoting  47  U.S.C.  §  251(d)(2)(B)).'’  The  Commission  found  that  the  parties 
had  presented  no  evidence  that  carriers  would  be  impaired  in  the  provision  of  special  access 
service  in  the  absence  of  access  to  EELs.  See  id.  f  16.  The  Commission  rightly  determined 
that  it  could  not  “impose  [unbundling]  obligations  first  and  conduct  our  ‘impair’  inquiry 
afterwards.”  Id.  Rather,  the  burden  is  on  requesting  carriers  affirmatively  to  demonstrate 
impairment  in  the  provision  of  special  access  service  to  justify  unbundling  of  UNEs  for  the 
provision  of  such  service  -  something  that  they  have  not  and  cannot  do. 

The  D.C.  Circuit  expressly  upheld  this  analysis  in  its  CompTel  decision.  The  Court 
first  upheld  the  Commission’s  determination  to  conduct  a  service-specific  impairment 
analysis.  The  Court  agreed  that,  in  conducting  its  impairment  analysis,  the  Commission  must 
“consider  the  markets  in  which  a  competitor  ‘seeks  to  offer’  services  and,  at  an  appropriate 
level  of  generality,  ground  the  unbundling  obligation  on  the  competitor’s  entry  into  those 
markets  in  which  denial  of  the  requested  elements  would  in  fact  impair  the  competitor’s 
ability  to  offer  services.”  CompTel  v.  FCC,  309  F.3d  8,  13  (2002).  Indeed,  the  Court 
indicated  that  such  a  service-specific  inquiry  is  not  merely  permitted,  but  required  in  this 
case:  “it  is  far  from  obvious  .  .  .  that  the  FCC  has  the  power  without  an  impairment  finding  as 
to  non-local  services,  to  require  that  ILECs  provide  EELSs  for  such  services.”  Id.  The  Court 
agreed  that  there  was  no  evidence  to  suggest  that  requesting  carriers  are  impaired  in  their 
“ability  to  provide  long  distance  or  exchange  access  service”  without  access  to  unbundled 
elements.  Id.  And  the  Court  likewise  found  that  the  Commission’s  concerns  about  market 


See  also  UNE  Remand  Order  f  81  (holding  that,  because  “[djifferent  types  of 
customers  use  different  services  ...  it  is  appropriate  for  us  to  consider  the  particular  types  of 
customers  that  the  carrier  seeks  to  serve”)(emphasis  added);  Line  Sharing  Order,  14  FCC  Red 
20912  f  31  (1999)  (reiterating  conclusion  that  “it  is  appropriate  to  consider  the  specific 
services  and  customer  classes  a  requesting  carrier  seeks  to  serve  when  considering  whether  to 
unbundled  a  network  element”)(emphasis  added). 


4 


Hon.  Michael  Powell 
January  30,  2003 
Page  5 

dislocations  and  undermining  the  market  position  of  facilities-based  competitors  provided 
further  justification  for  its  restrictions.  Id.  at  16. 

2.  The  Existing  Restrictions  Should  Not  Be  Changed 

In  an  effort  to  give  content  to  its  determination  that  unbundled  loop-transport 
combinations  should  be  made  available  only  for  use  to  provide  a  “significant  amount  of  local 
exchange  service,”  the  Commission  set  out  three  sets  of  circumstances  under  which  a  carrier 
would  satisfy  that  requirement.  Supplemental  Order  Clarification  f  22. 

These  existing  “safe  harbors”  were  the  result  of  negotiations  by  a  broad  cross-section 
of  the  telecommunications  industry,  including  both  ILECs  and  CLECs.  The  criteria  include 
requirements  designed  to  ensure  that  the  EELs  are  being  used  to  connect  to  the  CT  .EC’s  local 
switch  rather  than  an  IXC  or  ISP  POP  -  the  purpose  of  the  collocation  requirement  -  as  well 
as  traffic  volume  requirements  designed  to  ensure  that  the  EELs  are  being  used  predominantly 
for  local  traffic,  not  just  long-distance  traffic.  Id.  f  22.  In  addition,  the  Commission  adopted 
a  prohibition  on  “commingling,”  a  term  it  used  to  refer  to  the  combining  of  unbundled 
elements  (such  as  loops)  with  special  access  services  (such  as  special  access  transport 
circuits).  Id.  f  28.  The  purpose  for  this  provision  was  to  ensure  that  each  of  a  carrier’s 
customers  satisfies  the  substantial  local  usage  requirement  and  to  prevent  all  special  access 
channel  terminations  from  being  immediately  converted  to  unbundled  loops  at  TELRIC  rates. 
Id. 


Moreover,  the  D.C.  Circuit  specifically  upheld  the  Commission’s  safe  harbors, 
rejecting  claims  that  the  restrictions  were  not  administrable.  The  court  held  that  “it  is  plain 
that  supplying  the  information  is  feasible,  as  the  Commission  has  produced  evidence  that 
some  earners  are  taking  advantage  of  the  safe  harbors.”  CompTel,  309  F.3d  at  17.  The  Court 
likewise  agreed  with  the  FCC  that  the  commingling  restriction  is  “the  only  way  to  prevent 
carriers  from  using  these  units  ‘solely  or  primarily  to  bypass  special  access  services,”’  and 
that  the  absence  of  such  a  restriction  would  “allow  the  entire  base  of  the  loop  or  ‘channel 
termination’  portion  of  special  access  circuits  to  be  converted  into  unbundled  loops.”  Id. 

Despite  the  Commission’s  earlier  decision  -  and  the  D.C.  Circuit’s  approval  of  that 
decision  -  CLECs  again  argue  that  the  current  restrictions  must  be  changed  because  they  are 
overly  restrictive  and  have  prevented  them  from  obtaining  EELs.  But  experience  proves  that 
carriers  can  and  do  take  advantage  of  the  current  safe  harbors  to  gain  access  to  EELs. 

Verizon  alone  has  provisioned  more  than  400,000  voice-grade  equivalent  circuits  as 
unbundled  loop  transport  combinations  -  more  than  200,000  in  the  last  year  alone.  More  than 
a  dozen  CLECs,  large  and  small,  have  converted  special  access  circuits  to  EELs. 

Indeed,  if  anything,  the  current  safe  harbors  are  not  restrictive  enough  and  allow 
circuits  to  be  “flipped”  to  sub-competitive  TELRIC  pricing  even  when  they  are  used 
predominantly  for  exchange  access  service,  rather  than  local  exchange  service.  Some 
requesting  carriers  have  gamed  the  existing  rules  by  self-certifying  compliance  with  the 
Commission’s  safe  harbors,  even  in  circumstances  where  the  circuits  at  issue  on  their  face  did 
not  satisfy  the  clear  requirements  of  the  Commission’s  rules.  See,  e.g.,  NetlOOO 
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Communications,  Inc.  v.  Verizon  Washington,  D.C.  Inc.,  17  FCC  Red  1150  (2002).  In  the 
Net2000  case,  the  requesting  carrier  sought  conversion  of  existing  special  access  circuits,  and 
“certified  that  the  circuits  provided  ‘a  significant  amount  of  local  exchange  service  to  the 
particular  customers  served.’”  Id.  at  |  1 1.  Verizon  did  not  convert  the  circuits  because  the 
request  on  its  face  did  not  “conform  to  the  Commission’s  requirements.”  Id.  After  the 
requesting  carrier  brought  a  formal  complaint,  the  Commission  vindicated  Verizon  and  held 
that  the  requesting  carrier’s  certification  was  improper.  As  the  Commission  held,  “the 
requested  circuits  were  .  .  .  ineligible  for  conversion”  and  thus  the  carrier’s  request  for 
conversion  “in  conflict  with  [the  Commission’s]  co-mingling  restriction  was  inappropriate.” 
Id.  H  33. 

Notably,  Verizon’s  record  of  compliance  with  the  Commission’s  rules  on  this  score  is 
unblemished,  and  whenever  Verizon’s  practices  in  this  regard  have  been  challenged  - 
formally  or  informally  -  Verizon  has  prevailed.  Moreover,  while  some  parties  have 
complained  that  incumbents  might  abuse  the  existing  rules  that  permit  audits  to  verify 
compliance  with  the  Commission’s  rales,  Verizon  has  never  invoked  that  right.  Thus,  while 
the  audit  right  is  important  to  protect  against  abuse  by  requesting  carriers,  any  suggestions 
that  Verizon  has  abused  that  right  are  simply  fabrications. 

Carriers  also  have  objected  to  the  existing  safe  harbors  because  they  prevent 
requesting  carriers  from  using  unbundled  loop-transport  combinations  to  establish  dedicated 
connections  to  IXC  or  ISP  POPs.  But  that  provides  no  basis  for  criticizing  the  existing  rules; 
to  the  contrary,  the  very  puipose  behind  the  restrictions  is  to  ensure  that  HELs  are  not  used 
simply  as  a  TELRIC-priced  substitute  for  special  access. 

In  short,  actual  experience  under  the  existing  rules  has  provided  firm  empirical 
evidence  that  the  rules  do  not  prevent  caniers  from  obtaining  EELs.  To  the  contrary,  that 
experience  demonstrates  that,  if  anything,  the  restrictions  are  too  lax;  carriers  have  gamed  the 
existing  rules  to  obtain  access  to  EEEs  without  providing  local  services  or  connections  to  the 
switched  local  network.  Too  often,  EELs  have  simply  been  used  simply  as  a  new  high- 
capacity,  dedicated  UNE-platform  for  large  businesses.  And  such  use  of  EELs  is  inconsistent 
with  the  purpose  for  which  those  facilities  are  intended  and  undermines,  rather  than  promotes, 
facilities-based  local  competition. 

3.  Proposals  to  Change  the  Existing  Rules  Would  Impose  No  Meaningful 
Limits  At  All,  And  Would  Destroy  a  Working  Competitive  Market 

As  outlined  above,  EELs  were  originally  conceived  as  a  way  for  new  entrants  to 
extend  the  reach  of  their  local  switches  in  order  to  promote  competing  local  voice  services, 
particularly  in  the  residential  and  small  business  markets.  As  a  purely  legal  matter,  a  finding 
that  EELs  should  be  made  available  for  those  services  does  not  permit  EELs  to  be  made 
available  to  carriers  seeking  to  establish  dedicated  connections  for  non-local  traffic  being 
carried  to  IXC  POPs,  or  delivered  to  ISPs.  Supplemental  Order  Clarification  16.  Rather, 
the  Commission  must  carry  out  a  service-specific  impairment  analysis  before  EELs  can  be 
made  more  widely  available. 
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Because  they  cannot  demonstrate  that  they  would  be  impaired  in  the  provision  of 
special  access  services  without  access  to  EELs,  CLECs  now  try  to  avoid  that  fundamental 
principle  by  instead  proposing  changes  to  the  existing  rules  that  would  ostensibly  be  easier  to 
administer.  But  those  proposals  work  far  more  than  mere  “administrative”  changes.  They  fail 
to  impose  any  meaningful  limitations  on  access  to  EELs;  if  adopted,  those  proposals  would 
effectively  prescribe  TELRIC  rates  for  special  access  services  and  would  violate  the  Act. 

Some  parties  have  claimed  that  the  only  limitation  that  is  needed  is  a  requirement  that 
an  EEL  terminate  in  a  requesting  carrier’s  collocation  aiTangement.  To  be  sure,  because 
EELs  were  intended  to  extend  the  reach  of  a  CLEC’s  local  switch,  the  Commission  should 
require,  as  it  currently  does,  that  an  EEL  terminate  in  a  collocation  arrangement  and  that 
CLECs  certify  that  the  traffic  received  over  the  EEL  is  predominantly  local  traffic  routed  to 
the  CLEC’s  local  switch.  But  the  requirement  that  an  EEL  terminate  in  a  collocation 
arrangement,  standing  alone,  does  not  impose  a  significant  limitation  -  large  carriers  already 
have  nearly  ubiquitous  collocation  arrangements,  already  terminate  a  significant  portion  of 
their  special  access  circuits  to  collocation  arrangements,  and  could  readily  reconfigure  the  rest 
to  do  so.  The  result  would  be  TELRIC  priced  special  access. 

Likewise,  a  requirement  that  a  requesting  carrier  assign  a  local  number  to  a  circuit,  or 
provide  a  porting  capability  or  a  local  voice  capability  would  pose  no  meaningful  limitation 
on  special  access  bypass.  At  most,  any  such  requirements  may  mean  that  some  part  of  a 
circuit  might  be  capable  of  providing  local  service.  They  do  not  require  a  substantial  amount 
of  local  traffic,  which  is  an  absolute  prerequisite  to  EEL  use  under  the  impairment  analysis. 
And  requiring  the  assignment  of  a  local  number  is  meaningless.  First,  CLEC  misuse  of  local 
number  resources  is  well  established,  and  would  provide  no  check  on  gaming.  Second,  such  a 
rule  is  simply  inadequate.  For  example,  assigning  a  single  telephone  number  to  a  DS-3  or 
DS-1  would  appear  to  be  sufficient  to  convert  it  to  TELRIC  pricing  under  the  CLECs’ 
proposals. 

CLECs’  remaining  criteria  are  window  dressing,  not  meaningful  limitations  related  to 
the  use  of  a  particular  facility.  Essentially  all  carriers  that  purchase  special  access,  including 
AT&T,  WorldCom  and  others,  already  have  state  certificates  of  authority,  PSAP  911 
certificates,  interconnection  agreements,  and  local  interconnection  tmnks.  None  of  these 
indicia  that  a  carrier  might  caiTy  local  traffic  somewhere  in  a  jurisdiction  answer  the  question 
required  under  the  impairment  analysis:  does  the  EEL  in  question  carry  a  substantial  amount 
of  local  traffic.  These  requirements  would  create  no  meaningful  obstacle  to  special  access 
bypass. 


The  Commission  should  also  reject  proposals  for  abandoning  the  prohibition  on 
commingling,  i.e.,  combining  unbundled  elements  with  special  access.  Absent  this  restriction, 
as  the  Commission  and  D.C.  Circuit  have  expressly  found,  carriers  would  be  able  to  convert 
the  entire  base  of  special  access  channel  terminations  into  unbundled  local  loops  to  be 
provided  at  UNE  rates.  See  CompTel,  309  F.3d  at  17-18.  As  the  Commission  previously 
recognized,  the  consequences  would  be  disastrous  both  for  ILECs  and  for  the  future  of 
facilities-based  competition  in  this  mature  segment  of  the  market. 
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Adopting  the  recent  CLEC  proposals  would  thus  ignore  the  clear  guidance  of  the  D.C. 
Circuit,  which  has  firmly  endorsed  both  the  Commission’s  existing  restrictions  and  the  policy 
considerations  that  underlie  those  rules.  Moreover,  such  a  policy  would  create  a  new  UNE- 
platform  for  high-capacity  dedicated  services  and  “induc[e]  IXCs  to  abandon  [special  and] 
switched  access  for  unbundled  network  element-based  special  access  on  an  enormous  scale.” 
Supplemental  Order  Clarification  f  7.  The  ramifications  of  such  a  policy  for  investment 
incentives  and  the  health  of  the  industry  would  be  even  more  severe  than  with  the  current 
mass  market  UNE-platfoiTn  requirement,  because  there  is  already  a  mature,  competitive 
market  in  special  access.  Moreover,  permitting  special  access  bypass  would  eliminate  a 
critical  source  of  revenues  that  help  pay  for  the  cost  of  operating,  maintaining,  and  upgrading 
local  telephone  networks  to  provide  broadband  and  other  new  service  capabilities.  Allowing 
access  to  existing  special  access  facilities  at  UNE  prices  thus  serves  no  competitive  purpose 
under  the  Act,  and  in  fact  injui'es  facilities-based  competition  by  undercutting  existing 
facilities-based  providers.  Indeed,  imposing  an  unbundling  obligation  for  special  access 
services  would  create  a  vicious  cycle  by  undercutting  existing  facilities-based  providers, 
deterring  carriers  from  deploying  new  facilities,  and,  by  doing  so,  indefinitely  perpetuate  both 
unbundling  and  regulation. 

If  the  new  CLEC  proposals  prove  anything,  it  is  that  the  Commission  should  not  make 
any  significant  modifications  to  the  existing  EELs  restrdctions  until  the  parties  have  had  a 
chance  to  debate  these  and  other  proposals  fully.  Unlike  the  Commission’s  unbundling  rirles 

-  which  the  Commission  is  required  to  revisit  in  light  of  the  D.C.  Circuit’s  decision  in  USTA 

-  the  Commrssron’s  existing  restrictions  on  special  access  bypass  have  been  upheld  by  the 
D.C.  Circuit  in  CompTel.  The  Commission  is  under  no  obligation  to  modify  those  rules, 
which  are  indisputably  consistent  with  the  1996  Act.  Accordingly,  the  Commission  should 
not  rush  to  modify  existing  rules  at  the  risk  of  opening  the  door  to  special  access  bypass  on  a 
massive  scale.  The  ramifications  of  such  a  development  -  for  incumbents,  for  facilities-based 
competitive  access  providers,  and  for  local  network  investment  -  would  be  devastating. 

Moreover,  as  noted  above,  to  the  extent  the  Commission  has  any  remaining  concerns 
about  the  ability  to  use  EELs  for  their  intended  purpose,  they  can  be  addressed  directly.  In 
particular,  the  Commission  could  adopt  a  narrow  exception  to  the  commingling  prohibition  in 
its  current  rules  to  permit  CLECs  to  connect  single  channel  analog  voice  grade  loops  to 
special  access  transport.  This  would  provide  CLECs  with  another  alternative  (in  addition  to 
those  already  available)  to  extend  the  reach  of  their  switches  to  customers  in  distant  wire 
centers  by  obviating  the  need  for  collocation  in  the  wire  center  serving  the  unbundled  voice 
grade  loops.  If  the  Commission  does  so,  however,  it  is  critical  to  prevent  gaming  by  making 
clear  that  the  substantial  local  use  standard  applies  to  any  such  standalone  loops,  and  by 
requiring  a  certification  that  the  loop  terminates  on  a  CLEC  switch  which  is  used  for 
originating  and  terminating  local  voice  calls.  Moreover,  the  Commission  should  make  clear 
that  the  special  access  transport  circuit  is  not  subject  to  TELRIC  pricing  under  these 
circumstances  -  which  is  sometimes  referred  to  as  “ratcheting.”  On  the  contrary,  even  the 
CLECs  have  conceded  that  ratcheting  is  unnecessary.  See  Transcript  of  Oral  Argument, 
CompTel  v.  FCC,  Case  No.  00-1272  at  20  (D.C.  Cir.  Sept.  5,  2002)  (Counsel  for  Intervenors 
WorldCom  et  al.  (“Now  we’re  not  trying  to  convert  the  transport  link.  We’ll  pay  full  access 
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rates  for  that,  so  there’s  no  chance  that  we  can  cheat.  We’re  talking  about  only  wanting  to 
convert  local  loops”). 

Likewise,  to  the  extent  the  Commission  has  any  concerns  about  possible  abuse  of  the 
audit  rights  in  its  existing  rules,  it  can  address  any  such  concerns  directly  as  well.  As  noted 
above,  Verizon  has  never  even  invoked  its  audit  rights,  and  any  such  concerns  are  unfounded 
in  our  case.  To  the  extent  there  are  concerns  about  specific  practices  of  other  parties, 
however,  any  such  concerns  can  be  addressed  without  a  wholesale  abrogation  of  the  existing 
rules. 


What  the  Commission  should  not  do  (and  cannot  do  consistent  with  the  Act’s 
impairment  standard),  however,  is  modify  the  existing  restrictions  more  broadly  without  first 
airing  the  details  of  any  proposed  changes  so  that  parties  can  comment  fully  on  the 
ramifications  for  the  competitive  special  access  market.  This  is  an  area  where  even  small 
changes  will  likely  have  large,  unanticipated,  and  unintended  consequences.  And  the  cost  of 
getting  it  wrong  is  enormous,  both  in  terms  of  the  consequences  for  local  network  investment 
and  for  the  continued  viability  of  facilities  based  competition  in  a  mature  segment  of  the 
market. 


Sincerely, 


William  P.  Barr 


cc:  Commissioner  Abernathy 

Commissioner  Copps 
Commissioner  Martin 
Commissioner  Adelstein 
W.  Maher 

C.  Libertelli 
M.  Brill 

J.  Goldstein 

D.  Gonzalez 
L.  Zaina 
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Executive  Vice  President  and  General  Counsel 


vBnron 

Verizon  Communications 

1095  Avenue  of  the  Americas 
New  York,  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


January  17, 2003 


Honorable  Michael  PoweU 
Chairman 

Federal  Communications  Commission 
445  Twelfth  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell: 

I  am  writing  to  thank  you  for  our  last  meeting  and  to  follow  up  on  a  few  key  issues 
related  to  broadband. 

The  ultimate  task  before  the  Commission  in  its  various  ongoing  broadband  proceedings, 
is  to  define  an  overall  regulatory  regime  for  broadband  that  will  produce  rational  market-based 
incentives  for  investment  by  all  faciUties-based  broadband  providers.  While  the  immediate  issue 
in  the  Triennial  Review  is  the  unbundling  rules  for  broadband,  it  is  therefore  inq)ortant  to  address 
that  issue  with  a  view  toward  the  ultimate  resolution  of  all  the  inter-related  broadband  issues  that 
are  now  pending. 

1.  The  broadband  market  is  a  separate  and  distinct  market. 

The  starting  point  of  any  broadband  analysis  is  the  fact  that  broadband  is  a  separate  and 
distinct  market  from  the  traditional  services  offered  by  either  cable  operators  or  phone 
con^)anies.  Even  where  these  conqjanies  deliver  their  traditional  services  over  the  same  wires  as 
broadband,  there  should  be  no  question  that  the  broadband  market  is  separate  from  both  video 
distribution  and  traditional  voice  telephone  service. 

The  Commission  confirmed  this  analysis  in  its  Cable  Modem  Declaratory  Ruling,  17 
FCC  Red  4798,  ^  7  (2002),  where  it  concluded  that  cable  broadband  is  not  a  cable  service.  From 
this  conclusion,  it  followed  necessarily  that  cable  broadband  is  not  subject  to  the  old  rules 
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governing  video  distribution,  including  requirements  to  obtain  local  franchises,  pay  franchise 
fees  to  municipal  authorities,  and  make  broadband  capacity  available  to  interlopers  seeking 
leased  access. 

The  situation  for  phone  companies  is  the  same.  Even  though  our  broadband  services  in 
many  instances  are  delivered  over  the  same  wires  as  voice  telephony,  the  broadband  services 
(and  the  network  capabilities  used  to  provide  them)  should  not  be  subject  to  the  old  rules 
governing  narrowband  services. 

The  reason,  as  the  Commission  found  in  the  order  approving  the  AOL  Time  Warner 
merger  and  elsewhere,  is  that  broadband  is  a  distinct  market  from  narrowband.  See  16  FCC  Red 
6547,  ^  72  (2001).  This  market  is  already  con^etitive,  with  multiple  providers  vying  for  the 
attention  of  consumers,  and  new  technologies,  such  as  satellite,  fixed  wireless  and  others,  poised 
to  expand  their  presence  in  the  market.  Investment  is  the  key  to  this  new  market,  as  massive 
expenditures  are  required  to  transform  old  networks  into  new  ones  optimized  to  deliver 
broadband  services,  and  to  build  entirely  new  networks  dehvering  broadband  over  new 
technologies. 

As  we  have  explained  previously,  there  are  several  key  hallmarks  of  an  overall  regulatory 
regime  for  the  broadband  market  that  will  provide  rational  incentives  to  make  these  investments, 
and  thereby  promote  the  continued  development  of  multiple  facUities-based  platforms.  First,  as 
it  already  has  in  the  case  of  cable  modem  services,  the  Commission  should  permit  all  broadband 
transmission  services  to  be  provided  under  Title  I.  It  should  do  so  both  when  these  transmission 
services  are  part  of  a  bundled  service  offering  (in  which  case  they  have  long  been  classified  as 
information  services)  and  when  they  are  offered  on  a  stand-alone  basis  (in  which  case  they 
should  be  classified  as  private  carriage).  Second,  as  it  has  for  cable  modem  services,  the 
Commission  should  make  clear  that  its  Computer  Rules,  which  were  designed  for  narrowband 
services  at  a  time  when  loced  telephone  coirpanies  were  thought  to  have  a  bottleneck  in  that 
market,  do  not  apply  to  broadband.  Third,  as  is  true  for  cable  corqpanies,  the  Commission 
should  make  clear  that  local  telephone  coir5)anies  may  provide  access  to  ISPs  and  other  content 
providers  at  commercially  reasonable,  negotiated  rates  (not  regulated,  cost-based  rates).  Fourth, 
and  again  as  is  already  true  for  cable,  local  telephone  coii5)anies  should  not  be  required  to 
provide  unbundled  elements  for  use  to  provide  broadband  services. 

With  respect  to  the  specific  unbundling  issues  in  the  Triennial  Review,  there  is  no 
question,  as  addressed  further  below,  that  all  segments  of  the  broadband  market  are  both 
contestable  and  are  being  actively  contested  by  multiple  con^ting  providers  using  their  own 
facilities  platforms.  Under  these  circumstances,  the  Commission  simply  cannot,  consistent  with 
the  terms  of  the  Act  and  binding  precedent  from  the  Supreme  Court  and  D.C.  Circuit,  find  that 
there  is  any  impairment  with  respect  to  broadband.  To  the  extent  the  Commission  finds  that 
cottq3eting  providers  continue  to  be  impaired  with  respect  to  voice  services,  that  is  an  issue  that  it 
can  (indeed,  must)  deal  with  separately.  But  it  cannot  let  its  conclusions  with  respect  to  the 
voice  market  infect  its  conclusions  with  respect  to  the  broadband  market. 
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2.  The  Commission  must  conduct  a  service- specific  imnairment  analysis  that  addrftssfts 
broadband  separately  from  traditional  voice  services. 

The  legal  analysis  that  compels  this  result  is  straightforward.  First,  the  Act  itself 
prescribes  a  service-specific  impairment  analysis.  This  follows  directly  from  the  terms  of  the 
impairment  standard  itself,  which  requires  the  Commission  to  determine  whether  counting 
providers  are  in^aired  with  respect  to  their  ability  “to  provide  the  services  that  [they]  seek  to 
provide.”  See  §  251(d)(2)  (emphasis  added).  Indeed,  the  Commission  itself  has  conducted 
precisely  this  type  of  service-specific  impairment  analysis  in  its  prior  orders.  For  exair^le,  in  its 
Supplemental  Order  Clarification,  15  FCC  Red  9587,  ^  14  (2000),  the  Commission  concluded 
that  special  access  service  constitutes  a  distinct  product  or  service  market,  and  therefore  is 
subject  to  a  separate  impairment  analysis  under  the  terms  of  the  Act.  The  D.C.  Circuit  expressly 
upheld  that  analysis  m  its  CompTel  decision,  309  F.3d  8, 12  (2002),  and  suggested  that,  while  the 
issue  was  not  squarely  presented  there,  a  service-specific  analysis  not  only  is  permitted  by  the 
Act,  but  likely  is  compelled  by  the  Act’s  express  terms. 

Of  course,  the  Commission  itself  has  recognized  that  a  service-specific  mq)airment 
analysis  is  appropriate  for  broadband,  both  in  its  UNE  Remand  and  Line  Sharing  decisions  where 
it  analyzed  broadband  (which  it  referred  to  as  advanced  services)  separately.  Indeed,  the  need  to 
perform  a  separate  impairment  analysis  for  broadband  necessarily  follows  from  the 
Commission’s  repeated,  and  unquestionably  correct,  conclusion  that  broadband  constitutes  a 
separate  and  distinct  market  from  traditional  narrowband  services.  This  means  that  in  the  current 
unbundling  proceeding,  the  Commission  must  undertake  separate  impairment  analyses  for 
broadband  services  and  for  traditional  voice  services. 

Second,  con:5)eting  providers  may  obtain  unbundled  access  only  to  those  network 
capabilities  they  need  to  provide  the  services  for  which  they  are  impaired.  Again,  this  follows 
directly  from  the  terms  of  the  Act  and  the  Commission’s  previous  orders.  Under  the  express 
terms  of  the  Act,  incumbents  are  required  only  to  provide  con^titors  with  ^'access  to  network 
elements  on  an  unbundled  basis”  in  order  to  provide  the  services  for  which  they  are  impaired. 

3  251(c)(3)  (emphasis  added).  And,  as  the  Commission  has  expressly  found,  what 
competitors  get  access  to,  consistent  with  the  definitions  in  the  Act,  is  the  particular  “features, 
functions,  and  capabilities”  of  the  network  facility  at  issue  that  allow  them  to  provide  the  service 
for  which  they  are  impaired.  See  3  153(29).  Indeed,  this  is  the  very  analysis  adopted  by  the 
Commission  in  its  Line  Sharing  decision,  14  FCC  Red  20912, 1 19  (1999),  where  it  defined  the 
element  that  competitors  could  obtain  access  to  as  the  capability  to  provide  high  speed  data 
services  over  a  copper  loop.  The  D.C.  Circuit  expressly  upheld  this  definitional  analysis  in  its 
USTA  decision,  290  F.3d  415, 430  (2002).  It  also  is  consistent  with  the  analysis  the  Commission 
has  enployed  in  any  number  of  other  decisions,  from  defining  capacity  on  shared  transport  as  an 
element  to  defining  oprerator  services  as  an  element,  that  consistently  have  been  upheld  by  the 
courts  of  appeals  and  even  the  SupMreme  Court. 

To  put  this  latter  px>int  in  practical  terms,  take  the  exanple  of  an  incumbent  that  deploys 
an  integrated  fiber-based  network  architecture.  If  the  Commission  were  to  conclude  that  there 
are  circumstances  under  which  competitors  are  impaired  with  respect  to  some  particular  service 
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(such  as  voice),  the  incumbent  would  not  have  to  unbundle  the  entire  fiber  loop  and  turn  it  over 
to  the  use  of  a  conqjetitor.  Rather,  the  incumbent  would  merely  have  to  provide  conpetitors 
with  access  to  the  capability  to  provide  the  specific  services  for  which  the  Commission 
concludes  they  are  impaired. 

For  analytical  purposes,  in  other  words,  the  Commission  can  conceive  (and  has)  of  the 
phone  conqjany  wires  as  having  two  separate  channels.  The  narrowband  channel  is  used  to 
provide  traditional  narrowband  services,  while  the  broadband  channel  is  used  to  provide 
broadband  services.  Of  course,  from  a  purely  technical  standpoint,  the  two  in  some  instances 
may  be  provided  over  separate  wires,  while  in  others  they  will  be  provided  over  a  common 
integrated  network.  But  the  key  conceptual  point  is  that  the  broadband  and  narrowband  chaimels 
must  be  addressed  separately,  and  it  is  the  narrowband  channel  alone  that  may  be  subject  to  any 
unbundling  or  other  rules  governing  traditional  voice  services. 

3.  The  Commission  should  find  that  there  is  no  impairment  for  broadband. 

As  noted  above,  while  the  record  here  confirms  that  broadband  is  a  developing  market  in 
which  significant  additional  investments  need  to  be  made,  it  also  clearly  establishes  that  aU 
segments  of  the  broadband  market  are  both  contestable  and  are  being  actively  contested  by 
multiple  providers  vying  to  provide  service  over  their  own  facilities  platforms. 

In  the  larger  business  segment,  which  includes  services  such  as  Frame  Relay  and  ATM, 
the  major  long  distance  carriers  dominate.  Indeed,  AT&T,  WorldCom  and  Sprint  control  more 
than  two-thirds  of  the  retail  market  for  Frame  Relay  and  ATM  services. 

In  the  residential  segment,  cable  continues  to  dominate  with  approximately  two-thirds  of 
aU  residential  broadband  subscribers.  In  addition,  two-way  satellite  services  (that  do  not  rely  on 
a  telephone  uplink)  are  now  available,  and  a  variety  of  fixed  wireless  and  other  emerging 
technologies  are  entering  in  many  areas  as  well. 

Some  parties  have  argued  that  small  business  should  be  treated  as  a  separate  market 
segment.  In  contrast,  the  Commission  jireviously  has  included  small  businesses  along  with 
residential  customers  as  part  of  the  mass-market  segment.  This  makes  good  sense,  because  the 
same  providers  that  serve  the  residential  market  also  are  vying  to  serve  the  small  busmess 
market. 


Regardless  of  whether  the  Commission  analyzes  small  businesses  separately  or  as  part  of 
the  mass  market,  however,  it  is  clear  that  the  small  business  segment  is  both  contestable  and 
being  contested.  Indeed,  while  the  small  business  segment  unquestionably  is  still  developing,  it 
is  developing  conpetitively.  Although  broadband  providers  initially  focused  on  serving  either 
residential  customers  or  larger  business  customers,  a  number  of  conpetmg  platform  providers 
have  now  tailored  services  specifically  to  meet  the  needs  of  smaller  busmess  customers  and  are 
moving  to  serve  these  customers. 
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Cable  companies  are  moving  especially  aggressively  to  serve  small  businesses.  As  we 
have  documented  separately,  six  of  the  seven  largest  cable  operators  already  have  developed  and 
offer  a  separately  branded  service  for  business  customers.  Several  also  have  formed  separate 
business  units  dedicated  to  providing  broadband  to  business  customers  (such  as  Cox,  Comcast 
and  Charter).  Cable  operators  have  designed  their  services  to  provide  the  features  that  small 
businesses  desire,  such  as  high  upstream  bandwidth  and  the  ability  to  use  a  single  connection  for 
multiple  computers.  According  to  analysts,  cable  operators  were  already  providing  cable  modem 
service  to  between  600,000  and  700,000  business  subscribers  as  of  year-end  2002  -  more  than  40 
percent  of  all  small  business  broadband  -  and  this  figure  is  projected  to  as  much  as  triple  over  the 
next  three  years.  And  cable  operators  (such  as  Time  Warner  and  Comcast)  also  are  rolling  out 
fiber-based  data  services  capable  of  speeds  of  from  1  to  100  megabits  by  taking  advantage  of 
their  existing  fiber  infrastructure  and  passive  optical  network  technologies. 

Other  broadband  providers  also  are  moving  to  serve  small  business  customers.  Two 
satellite  providers  -  Hughes  and  StarBand  -  have  begim  providing  two-way  services  (that  do  not 
rely  on  a  telephone  uplink)  designed  specifically  for  small  businesses.  Fixed  wireless  and  other 
emerging  services  (including  use  of  technologies  such  as  WiFi  for  local  distribution)  also  are 
alternatives  in  many  areas.  And  many  small  business  customers  also  are  sufficiently  clustered 
that  entrants  can  readily  overbuild  broadband  networks  to  serve  them,  and  some  con^etitors  are 
doing  precisely  that. 

Small  business  customers  in  major  central  business  districts  have  still  other  alternatives. 
Indeed,  these  central  business  districts  are  the  areas  that  competitors  moved  into  first,  even 
before  the  passage  of  the  1996  Act.  And  competitors  that  provide  b*oadband  services  such  as 
Frame  Relay  and  ATM  to  larger  busmess  customers  located  in  buildings  in  central  business 
districts  obviously  could  provide  lower-speed  versions  of  those  services  to  small  businesses  in 
the  buildings  as  well.  Indeed,  analysts  estimate  that  approximately  one-third  of  all  Frame  Relay 
services  already  are  sold  at  fractional  speeds. 

As  even  this  brief  summary  makes  clear,  aU  segments  of  the  broadband  market  are 
developing  con:q)etitively.  Under  these  circumstances,  in^sing  an  unbundling  obligation  on 
one,  and  only  one,  service  provider  would  be  affirmatively  counter-productive  and,  by 
handicappiag  one  potential  competitor,  would  jeopardize  the  continued  development  of  this 
market  segment  on  a  conqjetitive  basis. 

Accordingly,  the  Commission  should  eliminate  any  requirement  to  provide  unbundled 
access  to  elements  of  the  incumbents’  networks  for  use  to  provide  broadband  services.  This 
means  that  the  previous  line  sharing  requirement  must  be  eliminated.  Indeed,  there  simply  is  no 
way  to  impose  a  line  sharing  obligation  consistent  with  the  impairment  standard  in  the  Act  or  the 
D.C.  Circuit’s  USTA  decision.  As  a  purely  transitional  measure,  however,  existing  customers 
could  be  grandfathered  for  some  period  of  time. 

Likewise,  the  requirement  to  provide  collocation  at  the  remote  terminal  also  should  be 
eliminated.  This  obligation  was  imposed  principally  on  the  mistaken  behef  that,  by  providing  a 
means  of  leasing  the  copper  subloop  portion  of  hybrid  loop  facilities,  it  would  serve  as  a  way  of 
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providing  broadband  services  in  those  circumstances.  In  practice,  however,  it  has  proven  to 
serve  no  purpose,  except  to  impose  added  cost,  operation^  conplexity  and  uncertainty  on  the 
incumbents.  And,  of  course,  if  other  carriers  did  come  to  roost  in  the  middle  of  an  incumbent’s 
loop,  they  would  then  claim  that  they  were  dependent  on  that  configuration  and  that  the 
incumbent  should  be  forced  to  maintain  it,  triggering  yet  further  investment-deterring  litigation. 
Consequently,  the  requirement  to  provide  collocation  at  the  remote  terminal  should  be  elhninated 
along  with  the  other  broadband  unbundling  obligations. 

With  respect  to  the  local  loop,  the  Commission  should  make  clear  that  where  incumbents 
have  deployed  fiber  in  the  loop,  they  do  not  have  to  provide  unbundled  access  to  that  loop  for 
use  to  provide  broadband  services.  To  the  extent  con^ieting  carriers  want  to  use  the  local 
telephone  con^)any’s  network  to  provide  broadband  services,  they  may  enter  into  voluntary 
negotiations  to  establish  private  carriage  arrangements  at  commercially  reasonable  rates.  Or, 
alternatively,  they  could  negotiate  voluntary  partnering  arrangements  with  satellite  or  cable 
providers,  or  invest  in  one  of  the  many  other  developing  technologies. 

Finally,  in  those  areas  where  fiber  has  not  yet  been  deployed  in  the  loop,  to  the  extent 
con^eting  carriers  provide  broadband  services  by  leasing  an  entire  copper  loop,  the  same 
conclusion  logically  applies.  Nevertheless,  the  Commission  could,  as  a  purely  transitional 
mechanism,  estabUsh  a  transition  period  of  up  to  two  years  during  which  carriers  could  purchase 
the  entire  copper  loop  under  existing  rules  in  those  areas  where  fiber  has  not  been  deployed,  and 
continue  to  use  it  to  provide  broadband  services.  At  the  end  of  the  transition  period,  however, 
carriers  could  only  provide  broadband  services  over  all  copper  loops  under  negotiated  private 
carriage  arrangements  at  commercially  reasonable  rates. 

4.  If  the  Commission  finds  that  there  is  impairment  with  respect  to  voice,  it  should  limit 
any  unbundling  obligations  to  providing  a  voice  grade  capabilitv, 

With  respect  to  the  separate  analysis  for  voice  services,  one  issue  that  the  Commission 
obviously  wiU  have  to  address  is  whether  competing  providers  are  impaired  in  their  ability  to 
provide  voice  services  where  incumbents  deploy  new  aU  fiber  network  architectures. 

As  we  (and  others)  have  explained  previously,  we  believe  the  correct  answer  is  that 
carriers  are  not  impaired  in  any  meaningful  sense  even  for  voice  under  this  scenario.  On  the 
contrary,  the  incumbent  in  this  situation  is  building  what  amounts  to  an  all  new  distribution 
network,  and  other  providers  have  the  same  ability  as  the  incumbent  to  do  so.  Indeed, 
competitors  actually  have  an  advantage  to  the  extent  they  have  a  greater  ability  to  target 
deployment  of  their  fiber  networks  to  the  most  lucrative  customers. 

To  the  extent  the  Commission  disagrees,  however,  any  unbundling  requirement  it 
imposes  should  be  limited  to  providing  imbundled  access  to  a  voice  grade  capability  to  reach  the 
customer.  In  the  context  of  a  fiber  loop  facility,  this  means  that,  in  any  circumstances  where  the 
Conraiission  retains  an  unbundling  obligation  for  voice,  the  requirement  should  be  limited  to 
providing  a  voice  grade  capability. 
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Today,  where  incumbents  have  deployed  hybrid  copper/fiber  loops,  they  provide  access 
for  voice  services  either  by  providing  access  directly  to  the  digital  loop  carrier  (which  is  possible 
where  universal  digital  loop  carrier  is  present),  or  by  providing  access  to  a  spare  copper  loop 
(which  is  the  only  alternative  where  integrated  digital  loop  carrier  is  present  because  it  cannot  be 
unbundled  technically).  Going  forward,  as  mcximbents  deploy  all  fiber  loop  facilities,  they 
likewise  should  have  the  choice  of  satisfying  any  obhgation  by  providing  access  in  some  way  to 
a  voice  grade  capability  over  the  new  fiber  network  (essentially,  the  equivalent  of  a  64  kilobit 
signal  in  today’s  technical  parlance),  or  by  providing  access  to  a  copper  loop. 

Under  no  circumstances,  however,  should  incumbents  be  left  with  an  obligation  to 
maintain  two  parallel  networks.  Any  such  requirement  would  merely  inflate  the  cost  and 
operational  complexity  of  deploying  new  network  architectures,  and  deter  development  of  the 
network  and  the  deployment  of  new  broadband  services.  Indeed,  in  some  places,  existing 
facilities  may  have  to  be  removed  to  make  room  for  the  new  ones,  in  which  case  it  may  not  even 
be  possible  (let  alone  economic)  to  maintain  duplicate  networks. 

This  means  that  as  incumbents  deploy  new  network  architectures,  they  need  the  option  of 
moving  any  carriers  that  previously  obtained  unbundled  copper  loops  onto  the  new  fibo-  network 
(provided  they  have  access  to  a  voice  grade  capability  over  the  fiber  network).  Otherwise,  they 
will  still  be  left  with  the  biirdens  of  maintaining  two  parallel  networks.  Accordingly,  under  all 
circumstances,  incumbents  should  be  able  to  move  all  such  customers  over  to  the  new  network 
withiu  no  more  than  a  year  after  the  new  network  is  deployed  in  a  given  area,  and  sooner  where 
circumstances  warrant.  This  would  allow  carriers  to  continue  to  obtain  access  to  a  voice  grade 
capability  at  unbundled  element  rates  for  so  long  as  the  Commission  maintain.^  an  unbundling 
requirement.  And,  as  noted  above,  if  these  carriers  also  want  to  provide  broadband  services  over 
the  new  fiber  network,  they  could  do  so  under  private  carriage  arrangements,  at  commercially 
reasonable  rates. 

Finally,  in  all  events,  even  if  the  Commission  determines  that  there  are  some 
circumstances  where  incumbents  must  provide  access  to  a  voice  grade  capability  once  they  have 
deployed  fiber,  there  are  two  specific  circumstances  in  which  incumbents  should  not  have  to 
provide  unbundled  access  to  a  voice  grade  capability.  The  first  is  in  so-called  “greenfield” 
situations.  These  include  new  developments,  office  parks,  or  major  buildings  that  have  not 
previously  received  service  and  where  any  provider,  whether  the  incumbent  or  a  con^titor,  will 
be  deploying  facilities  for  the  first  time.  The  second  is  in  wire  centers  where  cable  telephony  is 
already  available.  Where  there  already  is  a  second  fuUy  facilities-based  wireline  provider 
con^eting  head-to-head,  there  is  no  justification  for  imposing  an  xmbxmdling  obligation  on  only 
one  of  those  competitors.  Nor  can  imposing  such  an  obligation  be  squared  with  the  impairment 
standard  in  the  Act,  since  the  market  at  that  point  is  clearly  contestable  and  is  unquestionably 
being  contested. 

5.  The  Commission  can  address  issues  relating  to  the  unbundUng  of  DS-1  capable  loops 
separately  from  broadband. 


Hon.  Michael  Powell 
January  17, 2003 
Page  8 


As  we  have  explained  elsewhere,  the  Commission  should  eliminate  the  obligation  to 
provide  unbundled  access  to  DS-1  capable  loops  in  those  areas  where  the  Commission  itself 
previously  concluded  that  the  market  not  only  is  contestable,  but  is  already  being  contested 
through  the  use  of  con^eting  carriers’  own  facilities.  Specifically,  it  should  do  so  in  those  areas 
where  it  has  concluded  there  is  sufficient  corepetition  to  provide  pricing  flexibility  for  special 
access  loops  (referred  to  as  “channel  terminations”).  To  date,  Verizon  has  obtained  such  relief 
for  approximately  25  percent  of  its  wire  centers. 

However,  this  is  an  issue  that  the  Commission  can  address  separately  from  broadband. 
This  follows  from  the  definitions  that  the  Commission  itself  has  used  for  broadband  services  and 
that  Verizon  previously  proposed  for  use  as  a  common  definition  in  all  the  ongoing  broadband 
proceedings.  For  exanple,  in  the  context  of  various  merger  review  proceedings,  the  Commission 
has  defined  “advanced  services”  (its  moniker  for  broadband)  primarily  in  terms  of  the  particular 
technology  employed.  That  definition  encompasses  services  such  as  ADSL,  IDSL,  xDSL,  Frame 
Relay  and  ATM  that  rely  on  packetized  technology  and  have  the  capability  of  supporting 
transmission  speeds  of  at  least  56  kilobits  in  each  direction,  but  expressly  excludes  voice  services 
and  other  traditional  data  services.  In  other  contexts,  the  Commission  has  defined  “advanced 
services”  primarily  based  on  speed  to  include  services  with  a  transmission  speed  of  at  least  200 
kilobits  in  both  directions.  The  definition  that  Verizon  proposed  simply  harmonizes  the  two  by 
providing  that  broadband  includes  services  that  either  rely  on  packetized  technology  or  that  have 
transmission  speeds  in  excess  of  200  kilobits  in  both  direction,  but  excludes  voice  services  and 
traditional  {te.,  non-packetized)  data  services. 

Significantly,  this  definition  would  exclude  DS-1  capable  loops  from  the  definition  of 
broadband.  Indeed,  when  Verizon  provides  unbundled  access  to  a  DS-1  loop,  the  signal 
delivered  to  a  requesting  carrier  is  not  packetized  but  is  capable  of  providing  voice  services  and 
traditional  data  services.  As  a  result,  to  the  extent  that  competing  carriers  are  using  DS-1  capable 
loops  to  extend  the  reach  of  their  own  local  telephone  networks,  they  could  continue  to  do  so  in 
any  areas  where  the  Commission  maintains  an  unbundling  obligation  with  respect  to  DS-1  loops. 

By  the  same  token,  this  definition  would  mean  that  competing  providers  are  not  entitled 
to  unbundled  network  element  rates  if  they  use  those  loops  to  provide  broadband  services  such  as 
Frame  Relay  or  ATM.  But,  so  far  as  Verizon  can  determine,  carriers  do  not  use  unbundled  loops 
for  this  purpose  anyway.  And  the  surple  fact  is  that  the  two  major  long  distance  carriers  already 
dominate  the  Frame  Relay  and  ATM  business  without  using  unbundled  elements,  controlling 
more  than  two-thirds  of  the  retail  business  for  these  services. 

In  addition,  to  the  extent  the  Commission  maintains  a  requirement  to  provide  unbundled 
access  to  DS-1  capable  loops,  it  should  tailor  that  requirement  to  the  way  the  conpeting  carriers 
claim  they  intend  to  use  it.  Specifically,  conapetkig  carriers  claim  that  they  need  access  to  DS-1 
capable  loops  as  a  transitional  bridge  to  supplement  their  own  local  telephone  network  facilities 
while  they  contmue  to  build  out. 

Accordingly,  the  Commission  should  limit  the  period  during  which  con5>etitors  get 
access  to  DS-1  capable  loops  at  unbundled  element  rates  to  two  years  from  the  date  they  obtain 
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access  to  a  given  loop.  After  that  date,  the  price  should  revert  to  special  access  rates.  That  is  a 
sufficient  period  of  time  to  allow  the  carrier  to  build  its  own  facility  to  replace  that  loop,  while 
preserving  its  incentive  to  do  so.  And  if  the  carrier  chooses  not  to  build  its  own  facility,  it  can 
still  use  the  existing  loop  to  reach  its  customer,  all  that  changes  is  the  rate. 

Finally,  of  course,  as  we  have  explained  at  greater  length  separately,  the  Commission 
must  retain  its  existing  restrictions  on  the  use  of  unbundled  network  elements  to  provide 
traditional  special  access  services,  i.e.,  in  those  situations  where  the  requesting  carrier  seeks  to 
use  the  requested  network  element  to  establish  a  connection  between  the  customer’s  premises 
and  a  carrier’s  point  of  presence  without  providing  “a  significant  amount  of  local  exchange 
service.” 

6.  The  Commission  should  initiate  a  further  proceeding  to  determine  the  impact  of  the 
development  of  IP  telephony  on  any  remaining  obligations  it  imposes  here  to  provide  access  to  a 
voice  grade  capability  on  next  generation  networks. 

In  the  future,  phone  conyany  networks  will  increasingly  be  designed  to  optimize  their 
broadband  functionality.  And  as  voice-over-IP  becomes  a  commercial  reality,  the  voice  market 
will  be  opened  to  a  range  of  additional  con^jetitors.  These  developments  will  raise  a  host  of 
new  and  important  questions  for  the  Commission  to  resolve,  including  the  role  that  IP-telephony 
competitors  play  in  the  Commission’s  impairment  analysis. 

Accordingly,  the  Commission  should  open  a  further  proceeding  to  consider  how  the 
changes  in  network  architecture  spawned  by  broadband,  and  the  development  of  voice-over-IP, 
will  affect  the  unbundling  of  voice  service  capabilities. 

In  framing  this  further  proceeding,  as  well  as  deciding  the  current  one,  the  Commission 
should  work  to  ensure  that  as  markets  for  voice,  video,  and  broadband  data  all  convCTge,  rules 
designed  to  spm  entry  into  the  traditional  voice  market  do  not  retard  the  development  of 
broadband  networks.  After  all,  the  pxirpose  of  the  Act  was  not  to  arrest  the  evolution  of  phone 
company  networks,  or  to  require  phone  coirpanies  to  buUd  networks  in  perpetuity  that  serve  as 
convenient  wholesale  platforms  for  non-facilities  based  providers  of  narrowband  services.  Just 
like  aU  fimas,  these  would-be  conpetitors  must  respond  to  changes  in  the  marketplace,  and 
should  not  be  allowed  to  use  the  regulatory  process  to  bind  phone  conpanies  to  the  technologies 
or  the  networks  of  the  past. 


Sincerely, 


William  P.  Barr 


Ann  D.  Berkowitz 

Project  Manager  -  Federal  Affairs 
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1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 
(202)  515-2539 
(202)  336-7922  (fax) 


Ex  Parte 

Marlene  H.  Dortch 
Secretary 

Federal  Communications  Commission 
445  12*  H  Street,  SW,  Portals 
Washington,  DC  20554 

Re:  Review  of  the  Section  251  Unbundling  Obligations  of  Incumbent  Local  Exchange  Carriers,  CC 

Docket  No.  01-338;  Implementation  of  the  Local  Competition  Provisions  in  the 
Telecommunications  Act  of  1996,  CC  Docket  No.  96-98;  and  Deployment  of  Wireline  Services 

Offering  Advanced  Telecommunications  Capability,  CC  Docket  No.  98-147 

Dear  Ms.  Dortch: 

The  attached  letters  from  William  Barr  of  Verizon  were  provided  to  Chairman  Powell,  Commissioner 
Abernathy,  Commissioner  Adelstein,  Commissioner  Copps  and  Commissioner  Martin  respectively  today. 
Please  place  it  on  the  record  in  the  above  proceeding.  Please  let  me  know  if  you  have  any  questions. 

Sincerely, 


Attachments 

cc:  Chairman  Powell 

Commissioner  Abernathy 
Commissioner  Adelstein 
Commissioner  Martin 
Commissioner  Copps 
J.  Rogovin 

L.  Zaina 

C.  Libertelli 

M.  Brill 

D.  Gonzalez 
J.  Goldstein 
W.  Maher 

J.  Carlisle 
M.  Carey 

R.  Tanner 

S.  Bergmann 
B.  Olson 

T.  Navin 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 
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Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 


December  17,  2002 


Phone  212.395.1689 
Fax  212.597.2587 


The  Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell: 

This  is  a  follow  up  to  my  letter  to  you  of  October  16,  2002  in  which  I  proposed  a 
framework  for  addressing  the  issues  before  the  Commission  in  the  pending  review  of  its 
unbundled  network  element  rules. 

My  purpose  here  is  to  provide  you  with  a  copy  of  the  attached  letter,  which  elaborates  on 
certain  of  the  points  made  in  my  October  16  correspondence  discussing  application  of  the  Act’s 
unbundling  standard  to  the  competitive  special  access  market  and  to  high-capacity  facilities 
generally.  Specifically,  the  attached  letter  elaborates  on  three  crucial  points: 

First,  as  the  Commission  itself  has  recognized,  special  access  today  is  a  mature 
competitive  market,  and  that  fact  is  due  in  part  to  previous  Commission  policies  that  promoted 
the  growth  of  facilities-based  competition  in  this  market  segment.  To  avoid  jeopardizing  this 
competitive  success  story,  it  is  critical  that  the  Commission  reconfirm  existing  restrictions  on  the 
use  of  unbundled  network  elements  to  provide  traditional  special  access  service. 

Second,  with  respect  to  high  capacity  DS-1  facilities  that  are  used  for  local  traffic,  the 
Commission  itself  has  previously  determined  that,  in  areas  where  the  Commission  has  granted 
pricing  flexibility  to  incumbent  carriers,  competing  carriers  already  have  made  “irreversible 
investments”  in  competing  facilities.  Under  the  standards  in  the  Act  and  the  D.C.  Circuit’s 
orders,  therefore,  unbundling  of  high-capacity  facilities  cannot  be  required  in  these  areas.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 


Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors 
can  and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  Simply  put,  when  competing  carriers  are 
already  successfully  competing  and  serving  customers  using  special  access,  allowing  access  to 
the  same  facilities  at  UNE  prices  is  an  uneconomic  arbitrage  process  that  serves  no  competitive 
purpose  under  the  Act,  and  in  fact  injures  facilities-based  competition.  Consequently,  the 
availability  of  tariffed  special  access  service  provides  additional  support  for  eliminating 
unbundling  obligations  in  those  areas  where  incumbents  have  qualified  for  pricing  flexibility  and 
is  an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements  in 
other  areas. 

Binding  federal  determinations  that  are  consistent  with  these  key  principles  are  critical  to 
providing  the  certainty  that  promotes  investment  by  competitors  and  incumbents  alike.  And 
promoting  investment  in  the  market  segments  served  by  dedicated  high-capacity  facilities  is 
particularly  important  because  it  is  these  higher-end  markets  that  drive  innovation  in  the 
telecommunications  business. 


Sincerely, 


William  P.  Barr 


Attachment 

cc:  Commissioner  Abernathy 

Commissioner  Adelstein 
Commissioner  Copps 
Commissioner  Martin 


2 


v&nwtm 


1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 


December  17,  2002 


William  F.  Maher 

Chief,  Wireline  Competition  Bureau 
Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 


Dear  Mr.  Maher: 

The  purpose  of  this  letter  is  to  address  in  greater  detail  the  application  of  the  Act’s 
unbundling  standards  to  high-capacity  facilities  -  loops  and  dedicated  transport.  In  particular, 
this  letter  elaborates  on  three  central  points  addressed  in  William  Barr’s  letter  to  Chairman 
Powell  of  October  16,  2002.  Because  competition  for  the  highest  capacity  services  (DS-3  and 
above)  is  pervasive,  and  there  is  virtually  no  reliance  on  unbundled  elements  for  those  services 
today,  this  discussion  focuses  on  unbundling  requirements  associated  with  dedicated  DS-1 
services. 

•  First,  at  a  bare  minimum,  the  Commission  should  reconfirm  restrictions  on  use  of  high- 
capacity  facilities  to  provide  traditional  special  access  service  for  long  distance  traffic, 
because  the  evidence  is  overwhelming  that  competitors  have  captured  a  significant 
percentage  of  this  market  segment  without  access  to  UNEs. 

•  Second,  with  respect  to  use  of  high  capacity  facilities  for  local  traffic,  the  Commission  itself 
already  determined  in  its  Pricing  Flexibility  Order  that,  in  areas  that  qualify  for  either  Phase  I 
or  Phase  II  pricing  flexibility,  “competitors  have  made  irreversible  investments  in  facilities” 
(14  FCC  Red  14221,  %  11  (1999));  consequently,  under  the  standards  articulated  by  the  D.C. 
Circuit,  no  unbundled  access  to  high-capacity  facilities  can  be  ordered  in  these  areas.  A 
binding  federal  determination  to  this  effect  is  critical  to  providing  the  certainty  that  promotes 
investment  by  competitors  and  incumbents  alike.  And  promoting  investment  in  the  market 
segment  served  by  dedicated  high-capacity  facilities  is  particularly  important  because  it  is 
these  higher-end  markets  that  drive  innovation  in  the  telecommunications  business.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 
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•  Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors  can 
and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  In  particular,  the  availability  of  tariffed 
special  access  service  provides  additional  support  for  eliminating  unbundling  obligations  in 
those  areas  where  incumbents  have  qualified  for  Phase  I  or  Phase  II  pricing  flexibility  and  is 
an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements 
in  other  areas. 

1.  Competitors  Are  Not  “Impaired”  If  Particular  Markets  Are  Contestable  in  the 
Absence  of  Unbundled  Network  Access 

As  an  initial  matter,  four  of  the  key  legal  principles  established  by  the  D.C.  Circuit’s 
decisions  in  United  States  Telecom  Association  v.  FCC,  290  F.3d  415  (D.C.  Cir.  2002)  (“t/5714”) 
and  Competitive  Telecommunications  Association  v.  FCC,  309  F.3d  8  (D.C.  Cir.  2002) 
CCompTel”)  are  particularly  pertinent  to  the  Commission’s  analysis  of  these  issues. 

First,  determination  of  circumstances  where  mandatory  unbundling  may  be  appropriate 
under  section  251  (d)(2) ’s  impairment  standard  must  be  “linked  (in  some  degree)  to  natural 
monopoly”  characteristics  of  an  element.  Unbundling  may  be  appropriate  only  if  “genuinely 
competitive  provision  of  an  element’ s  function  [would  be]  wasteful”  because  “the  cost 
characteristics  of  an  ‘element’  render  it . . .  unsuitable  for  competitive  supply.”  USTA,  290  F.3d 
at  427.  Under  this  standard,  the  Commission  may  require  unbundling  of  a  particular  element 
only  in  circumstances  where  unbundled  access  to  the  element  is  needed  to  permit  requesting 
carriers  to  compete  in  the  particular  market  where  the  carrier  seeks  to  offer  service.  If  the  market 
in  question  is  subject  to  competitive  entry  -  i.e.,  if  the  market  is  contestable  -  in  the  absence  of 
unbundled  access  to  a  particular  element,  competitors  are  not  “impaired”  within  the  meaning  of 
the  statute.  That  standard  is  unquestionably  satisfied  in  cases  where  (1)  a  particular  element  has 
been  “significantly  deployed  on  a  competitive  basis”  (id.  at  422);  or  (2)  if  a  functional  alternative 
to  the  element  is  otherwise  available  either  from  the  incumbent  or  “‘outside  the  incumbent’s 
network.’”  (id.  at  429  (quoting  A TcfeT  Corp.  v.  Iowa  Utils.  Bd.,  525  U.S.  366,  389  (1999) 
('AT&T’))).  Where  markets  are  contestable  without  access  to  unbundled  elements,  the  costs  of 
unbundling  outweigh  any  possible  benefit.  As  the  court  noted,  “[ejach  unbundling  of  an 
element  imposes  costs  of  its  own,  spreading  the  disincentive  to  invest  in  innovation  and  creating 
complex  issues  of  managing  shared  facilities.”  Id.  at  427. 

Second,  the  Commission  must  “consider  the  markets  in  which  a  competitor  ‘seeks  to 
offer’  services  and,  at  an  appropriate  level  of  generality,  ground  the  unbundling  obligation  on 
the  competitor’s  entry  into  those  markets  in  which  denial  of  the  requested  elements  would  in  fact 
impair  the  competitor’s  ability  to  offer  services.”  CompTel,  309  F.3d  at  10  (quoting 
Supplemental  Order  Clarification,  15  FCC  Red  9587,  H  15  (2000))  (emphasis  added).  One 
aspect  of  that  inquiry  must  be  defining  an  appropriate  geographic  market  in  which  to  assess 
impairment.  As  the  Commission  held  in  its  Pricing  Flexibility  Order,  the  task  is  “to  define  . . . 
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geographic  areas  narrowly  enough  so  that  the  competitive  conditions  within  each  area  are 
reasonably  similar,  yet  broadly  enough  to  be  administratively  workable.”  Pricing  Flexibility 
Order,  H  71.  There,  the  Commission  held  that  “MS  As  best  reflect  the  scope  of  competitive  entry, 
and  therefore  are  a  logical  basis  for  measuring  the  extent  of  competition.”  Id.  at  'll  72.  In 
contrast,  the  Commission  rejected  a  wire  center  by  wire  center  analysis,  both  because  it  was 
unnecessary  to  reflect  the  scope  of  competitive  entry  and  because  it  would  be  administratively 
unworkable.  The  D.C.  Circuit  affirmed  this  Commission’s  determination  of  the  appropriate 
geographic  market  for  use  in  assessing  competitive  entry,  and  expressly  rejected  the  argument 
that  it  is  necessary  to  carry  out  such  an  analysis  wire  center  by  wire  center.  WorldCom,  Inc.  v. 
FCC,  238  F.3d  449,  446-61  (D.C.  Cir.  2001)  CWorldCom^'). 

Third,  the  Commission  must  consider  evidence  of  impairment  on  a  service-specific  basis. 
As  the  D.C.  Circuit  noted  in  upholding  the  Commission’s  existing  limitations  on  the  use  of 
unbundled  elements  to  provide  special  access  services,  “it  is  far  from  obvious  to  us  that  the  FCC 
has  the  power  without  an  impairment  finding  as  to  nonlocal  services,  to  require  that  ILECs 
provide  EELs  for  such  services  on  an  unbundled  basis.”  Comptel,  309  F.3d  at  13  (emphasis 
added);  see  also  USTA,  290  E.3d  at  426  (suggesting  that  the  statute  requires  “a  more  nuanced 
concept  of  impairment”  that  considers  “specific  markets  or  market  categories”).  To  use  an 
example  that  is  elaborated  on  below,  in  analyzing  the  need  to  unbundle  high-capacity  facilities, 
the  Commission  should  continue  to  evaluate  the  special  access  market  for  long  distance  traffic  - 
which  has  special  characteristics  for  both  functional  and  historical  reasons  -  as  a  separate  market 
segment. 

Eourth,  because  a  finding  of  impairment  is  a  prerequisite  to  imposing  an  unbundling 
requirement,  and  that  finding  obviously  must  be  based  on  substantial  record  evidence,  the  burden 
is  on  the  proponents  of  unbundling  to  demonstrate  that  the  impairment  standard  has  been 
satisfied  for  a  particular  element  in  a  relevant  segment  of  the  market.  This  point  is  especially 
important  in  cases  such  as  this  where  there  is  no  question  that  the  facilities  at  issue  already  have 
been  significantly  deployed  on  a  competitive  basis.  Under  these  circumstances,  absent  concrete 
evidence  to  the  contrary,  the  presumption  has  to  be  that  the  facilities  are  capable  of  being 
competitively  supplied  both  where  they  have  been  deployed  and  where  they  as  yet  have  not. 
Indeed,  as  the  D.C.  Circuit  recognized,  deployment  of  competitive  facilities  in  certain  markets 
indicates  that  all  markets  with  comparable  characteristics  are  likewise  contestable,  even  if 
facilities  have  not  actually  been  deployed.  See  USTA,  290  E.3d  at  422.  Or  as  Chairman  Powell 
put  it  at  the  time  of  the  UNE  Remand  Order:  “evidence  of  CLEC  [facilities]  deployment 
strongly  suggests  that  CLECs  are  not  significantly  impaired  without  access  .  .  .  both  in  areas  in 
which  CLECs  have  deployed  [facilities]  and  areas  in  which  they  have  not  done  so.'"  15  FCC 
Red  3696,  3927  (1999)  (emphasis  added). 

2.  The  Commission  Should  Retain  Its  Restriction  on  Special  Access  Bypass 

At  a  bare  minimum,  the  Commission  should  confirm  that  high-capacity  facilities  need  not 
be  made  available  -  either  alone  or  in  combinations  -  for  the  provision  of  traditional  special 
access  service,  i.e.,  in  those  situations  where  the  requesting  carrier  seeks  to  use  the  requested 
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facilities  to  establish  a  connection  between  the  customer’s  premises  and  a  carrier’s  point  of 
presence  without  providing  “a  significant  amount  of  local  exchange  service.”  See  Supplemental 
Order  Clarification,  *![  8. 

As  noted  above,  the  D.C.  Circuit  has  already  held  that  the  Commission  was  permitted  - 
indeed,  required  -  by  the  terms  of  the  Act  to  undertake  a  service-specific  analysis  that 
distinguishes  between  the  local  and  long-distance-access  segments  of  the  market.  CompTel,  309 
F.3d  at  13.  And  when  it  comes  to  special  access  service  for  long  distance  traffic,  the 
Commission  has  correctly  recognized  that  the  extensive  existing  competition  proves  that 
telecommunications  carriers  are  not  impaired  in  their  ability  to  provide  special  access  service 
without  access  to  unbundled  elements.  To  the  contrary,  the  FCC  has  properly  found  that  the 
market  for  special  access  has  become  highly  competitive  in  the  absence  of  UNE  access. 
“Competitive  access,  which  originated  in  the  mid-1980s,  is  a  mature  source  of  [facilities-based] 
competition  in  telecommunications  markets.”  Supplemental  Order  Clarification,  H  18.  This  is 
true  regardless  of  whether  the  special  access  traffic  at  issue  is  voice  or  data,  as  would  be 
expected  because  the  facilities  used  for  both  types  of  traffic  are  the  same. 

The  FCC’s  prior  decision  to  restrict  the  use  of  UNEs  to  provide  special  access  service 
was  sound.  In  the  Supplemental  Order  Clarification,  the  Commission  properly  noted  that  “the 
exchange  access  market  occupies  a  different  legal  category  from  the  market  for  telephone 
exchange  services.”  Supplemental  Order  Clarification,  H  14.  It  was  therefore  impossible  for  the 
Commission  to  grant  competitors  access  to  network  elements  “solely  or  primarily  for  use  in  the 
exchange  access  market”  without  first  finding  that  competitors  are  impaired  in  their  ability  to 
provide  special  access  services  without  access  to  UNEs.  M  at  'll  15.  Based  on  the  record  before 
it,  the  Commission  found  no  evidence  that  competitors  in  the  special  access  market  are  impaired 
without  access  to  unbundled  loops  and  transport:  “we  generally  do  not  impose  such  obligations 
first  and  conduct  our  ‘impair’  inquiry  afterwards.”  Id.  at*]!  16.  Moreover,  to  grant  access  could 
cause  “substantial  market  dislocations”  by  “undercut[ting]  the  market  position  of  many  facilities- 
based  competitive  access  providers.”  Id.  atHV,  18. 

The  current  record  strongly  supports  those  conclusions.  No  party  has  introduced 
evidence,  let  alone  carried  their  burden  of  demonstrating,  that  competitors  are  impaired  in  the 
provision  of  special  access  service.  To  the  contrary,  the  evidence  is  that  competition  has 
continued  to  thrive  in  the  rapidly  expanding  special  access  market  without  access  to  UNEs. 
Competitors  account  for  a  third  or  more  of  total  special  access  revenues  nationwide,  and  their 
share  of  the  market  has  been  growing  rapidly.  See  UNE  Eact  Report  2002  at  III-l,  IV-6,  IV-7. 
Competitors  now  have  extensive  local  networks  in  place  in  most  of  the  markets  where  special 
access  demand  is  concentrated.  A  number  of  wholesale  fiber  suppliers  also  serve  most  major 
markets.  And  even  in  the  areas  where  competitive  facilities  are  not  yet  available,  competing 
providers  have  been  able  to  compete  successfully  by  reselling  special  access  service  purchased 
from  incumbents.  Competitors  now  provide  more  than  150  million  voice-grade  equivalent 
special  access  and  private  lines  using  either  their  own  facilities,  the  facilities  of  other  competitive 
suppliers,  or  by  reselling  ILEC  special  access  service.  Such  widespread  and  pervasive 
competition  establishes  beyond  serious  dispute  that  the  traditional  special  access  market  is 
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contestable  -  that  is,  that  competing  providers  can  and  do  compete  effectively  in  the  special 
access  market  without  UNEs.  Consequently,  the  record  here  compels  the  conclusion  that 
competing  providers  are  not  impaired  in  their  “ability  to  provide  long  distance  or  exchange 
access  service”  without  access  to  unbundled  elements,  including  high  capacity  loops  and 
transport.  Cf.  CompTel,  309  F.3d  at  13. 

Moreover,  the  Commission’s  concerns  about  market  dislocations  and  undermining  the 
market  position  of  facilities-based  competitors  likewise  require  that  the  Commission  affirm  its 
determination  that  competitors  are  not  entitled  to  unbundled  network  elements  to  provide  special 
access  service.  As  the  D.C.  Circuit  noted  in  its  decision  upholding  the  Commission’s  existing 
restrictions  on  the  use  of  UNEs  to  provide  special  access.  Congress  “preferred  ‘facilities-based 
competition’  over  ‘parasitic  free-riding.’”  CompTel,  309  E.3d  at  20.  It  would  be  contrary  to  the 
goals  of  the  Act  and  this  Commission’s  policies  to  displace  existing  facilities-based  competition 
with  “completely  synthetic  competition”  using  elements  of  the  incumbents’  networks  provided  at 
TELRIC  rates.  See  USTA,  290  E.3d  at  424.  At  a  minimum,  therefore,  it  is  critical  to  maintain 
restrictions  on  the  use  of  unbundled  elements  to  provide  special  access  in  order  to  avoid 
disrupting  this  well  functioning,  competitive  market. 

Moreover,  the  current  restrictions  were  proposed  by  a  cross-industry  group  that  included 
major  CLECs,  and  were  expressly  upheld  by  the  D.C.  Circuit  in  CompTel,  309  E.3d  at  22.  While 
some  CLECs  unquestionably  have  tried  to  game  the  current  tests  for  determining  whether  the 
substantial  local  traffic  requirement  is  satisfied,  overall  the  tests  have  proven  to  be  workable.  In 
fact,  while  some  parties  here  rehash  their  previous  claims  that  the  tests  are  not  administratively 
feasible,  the  D.C.  Circuit  squarely  rejected  those  claims,  holding  that  “it  is  plain  that  supplying 
the  information  is  feasible,  as  the  FCC  has  produced  evidence  that  some  carriers  are  taking 
advantage  of  the  safe  harbors.”  Id.  If  anything,  the  current  tests  are  too  lax  and  allow  circuits  to 
be  converted  to  sub-competitive  TELRIC  pricing  even  when  they  are  used  predominantly  for 
non-local  traffic.  Given  all  of  this,  there  is  no  basis  for  relaxing  these  existing  restrictions 
further,  and  doing  so  would  serve  only  to  undermine  the  mature  facilities-based  competition  that 
already  exists. 

This  is  equally  true  of  the  existing  companion  rule  prohibiting  “commingling”  of 
unbundled  elements  with  special  access  services.  As  the  Commission  explained  to  the  D.C. 
Circuit,  this  prohibition  is  “the  only  way  to  prevent  carriers  from  using  these  units  ‘solely  or 
primarily  to  bypass  special  access  services,”’  because  “allowing  commingling  would  allow 
carriers  to  avoid  the  requirement  that  each  customer  be  provided  a  significant  amount  of  local 
exchange  service.”  Id.  at  22-23.  The  court  agreed,  and  recognized  that  the  prohibition  is 
necessary  to  prevent  the  “gaming”  that  otherwise  would  occur.  For  example,  as  the  court  itself 
pointed  out,  the  absence  of  a  commingling  restriction  would  “allow  the  entire  base  of  the  loop  or 
‘channel  termination’  portion  of  special  access  circuits  to  be  converted  into  unbundled  loops.” 

Id.  at  24.  And  that,  of  course,  would  undermine  the  existing  facilities-based  competition  that  the 
Commission  sought  to  preserve  and  promote. 
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3.  Where  ILECs  Have  Qualified  for  Pricing  Flexibility,  They  Should  Not  Be 

Required  To  Provide  Unbundled  Access  to  High  Capacity  Facilities 

Even  if  CLECs  plan  to  use  high-capacity  facilities  to  provide  a  substantial  amount  of 
local  exchange  service  -  as  opposed  to  solely  or  primarily  special  access  service  -  they  should 
not  have  access  to  unbundled  high  capacity  loops  and  transport  where  the  market  for  local 
services  provided  using  these  facilities  is  contestable  without  access  to  high  capacity  facilities  at 
UNE  rates.  In  those  situations  where  competitive  facilities  already  exist,  provision  of  those 
facilities  is  not  merely  contestable,  but  already  contested.  Indeed,  to  require  access  in  that 
circumstance  -  i.e.,  where  facilities  have  been  “significantly  deployed  on  a  competitive  basis” 
(USTA,  290  F.3d  at  422)  -  would  violate  the  Supreme  Court’s  admonition  that  the  Commission 
cannot  “blind  itself  to  the  availability  of  elements  outside  the  incumbent’s  network”  {AT&T,  525 
U.S.  at  389). 

It  is  critical  that  the  Commission  itself  establish  binding  restrictions  on  incumbents’ 
unbundling  obligations  based  on  objective  market  conditions.  Clear,  readily  applied  national 
rules  will  provide  stability  and  certainty,  which  will  in  turn  promote  investment  and  innovation 
by  competitors  and  incumbents  alike.  And  the  Commission  unquestionably  has  both  the  legal 
authority  and  the  obligation  to  establish  binding  national  rules:  the  Act  gives  “the  Commission” 

-  not  the  states  -  the  power  to  “determin[e]  what  network  elements  should  be  made  available” 
on  an  unbundled  basis.  47  U.S.C.  §  251(d). 

Moreover,  the  Commission  has  already  created  an  appropriate  framework  -  and  in  a 
series  of  subsequent  orders  already  has  applied  that  framework  itself  -  for  initially  identifying 
certain  geographic  markets  where  unbundling  of  high-capacity  facilities  cannot  be  required  in  its 
Pricing  Flexibility  Order.  In  that  order,  the  Commission  granted  incumbents  pricing  flexibility 
for  special  access  services,  conditioned  on  a  showing  that  “market  conditions  in  a  particular  area 
warrant  the  relief  at  issue.”  Pricing  Flexibility  Order,  ‘1 68.  The  requisite  showing  focuses  on 
precisely  the  question  that  the  courts  have  made  clear  must  be  considered  before  any  unbundled 
access  may  be  required:  investment  in  competitive  facilities.  Indeed,  the  Commission  granted 
relief  specifically  because  it  determined  that  certain  geographic  markets  were  contestable  where 
a  significant  portion  of  those  geographic  areas  already  were  being  contested  -  that  is,  competing 
providers  already  had  made  sunk  investments  in  competing  facilities. 

Thus,  the  Commission  ruled  that  incumbents  are  to  be  granted  “Phase  I”  regulatory  relief 

-  that  is,  the  ability  to  offer  contract  tariffs  and  volume  and  term  discounts  -  once  they  can  show 
that  “competitors  have  made  irreversible  investments  in  the  facilities  needed  to  provide  the 
services  at  issue.”  Id.  at  f  69.  As  the  Commission  found,  such  investment  “is  an  important 
indicator  of . . .  irreversible  entry”  because,  even  if  a  particular  competitor  does  not  succeed, 
“that  equipment  remains  available  and  capable  of  providing  service  in  competition  with  the 
incumbent.”  Id.  at  *![  80.  And  to  obtain  “Phase  11”  relief,  where  the  incumbent’s  own  rates  are 
effectively  deregulated,  the  incumbent  must  make  an  even  more  extensive  showing  -  that  is,  it 
must  show  that  the  market  not  only  is  contestable,  but  that  a  sufficient  portion  of  the  geographic 
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market  at  issue  is  actually  being  contested  such  that  the  market  is  workably  competitive  and 
market  forces  alone  will  constrain  the  incumbent’s  rates.  Id.  at  'll  69. 

The  Commission  has  established  separate  competitive  triggers  to  allow  pricing  flexibility 
for  (1)  dedicated  transport  and  (2)  service  over  high-capacity  loops,  known  as  “channel 
terminations.’’  See  id.  at  'll  70.  Accordingly,  a  determination  that  “competitors  have  made 
irreversible  investments  in  the  facilities  needed”  to  provide  dedicated  transport  establishes  that 
competitors  are  not  impaired  without  unbundled  access  to  an  incumbent’s  high-capacity 
dedicated  transport  facilities.  If  an  incumbent  has  been  granted  Phase  I  relief  with  respect  to 
dedicated  transport  in  a  particular  MSA,  therefore,  the  Commission  should  not  require  provision 
of  unbundled  access  to  dedicated  transport.  The  same  logic  applies  to  high-capacity  loops:  in 
any  MSA  where  the  Commission  has  granted  Phase  I  relief  for  channel  terminations  under  the 
separate  standard  that  applies  to  those  facilities,  the  Commission  should  not  require  provision  of 
unbundled  access  to  high  capacity  loops. 

The  Commission  should  definitively  eliminate  unbundling  obligations  wherever  the 
incumbent  has  qualified  for  either  Phase  I  or  Phase  II  relief.  Phase  I  triggers  were  specifically 
designed  to  identify  markets  where  there  is  “facilities-based  competition  with  significant  sunk 
investment”  and  therefore  an  alternative  to  an  incumbent’s  facilities  for  the  provision  of  service. 
See  id.  at  'll  80.  By  contrast.  Phase  II  relief  -  which  essentially  deregulates  incumbents’  rates  -  is 
granted  in  those  markets  where  competitors  have  already  “established  a  significant  market 
presence,”  sufficient  to  constrain  ILEC  end-user  pricing.  Id.  at  'll  141;  see  also  id.  at  'll  77 
(“competitors  that  are  sufficiently  entrenched  to  survive  attempts  by  incumbents  to  exclude  them 
from  the  market  |by  lowering  prices  to  end-users]  may  not  yet  have  a  sufficient  market  presence 
to  constrain  prices  throughout  the  MSA”).  Because  the  impairment  analysis  must  focus  on 
“CLECs’  ability  to  provide  . . .  service,”  (CompTel,  309  E.3d  at  13  (emphasis  added)),  the 
existence  of  mature  competition  -  while  more  than  sufficient  to  establish  non-impairment  -  is  not 
necessary  to  demonstrate  non-impairment. 

The  fact  that  an  incumbent  has  been  granted  Phase  I  or  Phase  II  pricing  flexibility  relief 
in  a  particular  area  provides  conclusive  evidence  that  the  corresponding  network  elements  -  i.e., 
high-capacity  transport  or  loops  -  need  not  be  made  available  on  an  unbundled  basis  in  that  area. 
At  the  same  time,  the  fact  that  an  ILEC  has  not  yet  received  such  relief  in  a  particular  geographic 
area  -  and  such  relief  currently  covers  only  37  percent  of  Verizon’s  wire  centers  (and  a  smaller 
percentage  of  wire  centers  nationwide)  -  does  not  relieve  the  Commission  of  the  need  to  conduct 
an  impairment  inquiry  with  respect  to  these  other  areas.  To  the  contrary,  competing  carriers  can 
and  have  deployed  competing  facilities  outside  the  areas  where  incumbents  have  been  granted 
pricing  flexibility  as  well.  And  if  the  segment  of  the  local  market  served  with  high-capacity 
facilities  is  contestable  in  the  absence  of  unbundled  access,  granting  such  access  would  be 
contrary  to  the  “goals  of  the  Act.”  AT&T,  525  U.S.  at  388.  Accordingly,  the  Commission 
should  establish  additional,  objective  triggers  for  the  removal  of  high-capacity  facilities  from  the 
UNE  list  outside  the  areas  where  pricing  flexibility  has  been  granted. 
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We  continue  to  believe  that  the  extensive  evidence  demonstrating  that  competing  carriers 
have  widely  deployed  their  own  high-capacity  facilities  where  there  is  demand  for  high-capacity 
services  shows  that  they  are  not  impaired  anywhere  without  the  ability  to  purchase  these 
facilities  from  incumbents  at  artificially  low  TELRIC  rates.  At  an  absolute  minimum,  however, 
just  as  the  Commission  determined  that  “collocation  can  reasonably  serve  as  a  measure  of 
competition  in  a  given  market  and  predictor  of  competitive  constraints  upon  future  EEC 
behavior”  {WorldCom,  238  F.3d  at  459),  the  Commission  should  likewise  rule  that,  outside  those 
areas  where  pricing  flexibility  has  been  granted,  high-capacity  facilities  do  not  have  to  be 
available  as  UNEs  in  any  wire  center  where  there  are  two  or  more  fiber-based  collocated 
competitors  -  regardless  of  the  prevalence  of  collocation  in  the  remainder  of  the  MSA.  Such  a 
rule  is  fully  supported  by  the  Commission’s  analysis  in  the  Pricing  Flexibility  Order  and  the 
D.C.  Circuit’s  subsequent  affirmance:  collocation  is  a  reliable  indicator  of  sunk  investment  of  a 
type  that  proves  that  the  markets  served  in  that  particular  wire  center  are  contestable.  Indeed,  as 
the  Commission  and  the  court  each  recognized,  collocation  tends  to  underestimate  the  degree  of 
facilities-based  investment,  “because  it  fails  to  account  for  the  presence  of  competitors  that  do 
not  use  collocation  and  have  wholly  bypassed  incumbent  EEC  facilities.”  Pricing  Flexibility 
Order,  ^  95. 

Finally,  as  long  as  competitors  have  access  to  lEEC  high-capacity  facilities  on  an 
unbundled  basis,  they  have  little  incentive  to  deploy  competing  facilities.  For  that  reason,  the 
Commission  should  require  that high-capacity  facilities  are  made  available,  any  such 
unbundling  obligation  should  have  a  firm  sunset  date. 

4.  The  Commission  Must  Consider  the  Availability  ofILEC  Tariffed  Special 
Access  Services 

The  availability  of  tariffed  special  access  services  as  an  alternative  means  of  serving 
customers  is  an  additional  factor  that  must  be  taken  into  account  as  part  of  the  Commission’s 
impairment  analysis.  Specifically,  the  availability  of  special  access  service  is  an  additional 
factor  that  supports  removing  the  obligation  to  unbundle  high  capacity  facilities  in  any  areas 
where  the  incumbent  has  qualified  for  pricing  flexibility  relief,  and  is  also  a  factor  that  must  be 
taken  into  account  in  establishing  objective  standards  to  determine  whether  high  capacity 
facilities  must  be  unbundled  outside  these  areas. 

Consideration  of  the  availability  of  tariffed  special  access  services  as  an  alternative  is 
compelled  by  the  language  and  logic  of  the  Commission’s  decision  in  the  Supplemental  Order 
Clarification  and  the  Court’s  decisions  in  USTA  and  CompTel.  As  the  Commission  has  held,  it  is 
appropriate  to  impose  an  “unbundling  obligation”  for  purposes  of  offering  a  service  in  a 
particular  market  only  if  “denial  of  the  requested  elements  would  in  fact  impair  the  competitor’s 
ability  to  offer  services”  in  that  market.  Supplemental  Order  Clarification,  'll  15  (emphasis 
added);  see  CompTel,  309  F.3d  at  10.  If  markets  are  contestable  without  access  to  unbundled 
network  elements,  that  is  the  end  of  the  matter.  Or  to  put  it  another  way,  if  competing  providers 
are  able  to  enter  the  market  and  compete  successfully  using  a  combination  of  tariffed  special 
access  services  purchased  from  the  incumbent  and  their  own  facilities,  they  self-evidently  are  not 
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impaired  without  access  to  unbundled  elements.  Indeed,  that  is  precisely  the  way  that 
competition  developed  in  the  long-distance  market:  competing  carriers  relied  initially  on  services 
purchased  from  AT&T  under  volume  and  term  discount  arrangements  until  they  completed  the 
build  out  of  their  own  facilities.  Likewise,  special  access  services  are  available  under  tariffs  that 
include  volume  and  term  discounts,  and  carriers  have  the  same  ability  as  they  do  in  the  long 
distance  market  to  use  these  arrangements  to  supplement  their  own  facilities  as  they  complete  the 
build  out  of  their  networks. 

Accordingly,  competitors’  efforts  to  gain  access  to  high-capacity  facilities  as  UNEs  is 
exclusively  about  price,  since  the  same  function  is  served  by  purchasing  high  capacity  facilities  at 
special  access  rates.  Providing  access  to  facilities  at  TELRIC  rates  -  rather  than  the  competitive 
rates  available  under  tariff  -  simply  encourages  anti-competitive  arbitrage,  an  uneconomic 
wealth  transfer  from  incumbents  to  competitors  that  discourages  productivity  and  innovation  and 
penalizes  investment. 

In  the  case  of  those  local  customers  served  over  high-capacity  facilities,  it  is  clearly  the 
case  that  other  providers  can  and  do  compete  successfully  using  existing  special  access  services 
purchased  from  incumbents  and  others  to  fill  gaps  in  their  networks.  Indeed,  there  is  significant 
marketplace  evidence  that  proves  that  competitors  that  obtain  high-capacity  circuits  from 
incumbents  (rather  than  provisioning  them  independently  or  purchasing  from  a  third-party 
supplier)  rely  on  special  access  services  far  more  often  than  on  UNEs.  In  Verizon’s  region,  for 
example,  competing  carriers  as  a  whole  had  obtained  almost  twice  as  many  DS-1  circuits  as 
special  access  than  as  UNEs.  In  addition,  many  competing  carriers  that  obtain  high  capacity 
circuits  from  incumbents  do  so  entirely  by  purchasing  special  access  service  rather  than  UNEs. 

In  Verizon’s  region,  for  example,  there  are  several  competing  carriers  that  purchase  all  their  DS- 
1  circuits  exclusively  as  special  access,  and  many  others  that  rely  on  special  access  primarily 
(though  not  exclusively)  to  satisfy  their  demand  for  DS-1  circuits.  Based  on  a  sample  of  nine  of 
the  largest  purchasers  of  special  access,  three  purchase  all  of  their  DS-1  circuits  as  special 
access,  and  five  additional  competing  carriers  purchase  80  percent  or  more  of  all  of  their  DS-1 
circuits  as  special  access. 

Moreover,  there’s  no  real  question  that  competing  carriers  are  competing  successfully 
using  tariffed  special  access  services  purchased  from  incumbents  and  others  to  provide  local 
services  as  well  as  to  provide  their  own  special  access  services  for  long  distance  traffic.  This 
makes  sense  given  the  nature  of  special  access  service  and  the  markets  served.  Tariffed  special 
access  services  are  provided  over  dedicated  point-to-point  facilities  deployed  specifically  to  meet 
the  needs  of  carriers  and  business  customers,  not  residential  users.  For  example,  carriers  can  and 
do  use  existing  special  access  services  to  provide  the  direct  link  between  customer  premises  and 
their  local  networks  (as  opposed  to  a  long  distance  carrier’s  POP),  including  their  equipment 
collocated  in  incumbent’s  central  offices  -  even  in  circumstances  where  the  ILEC  provides  no 
service  of  any  kind  to  the  end-user  customer  directly.  This  allows  carriers  to  integrate  the  special 
access  circuits  into  their  own  local  networks,  and  use  them  to  carry  customers’  local  as  well  as 
long  distance  traffic.  Using  such  services,  providers  have  successfully  competed  for  business 
customers  of  all  shapes  and  sizes,  from  the  most  concentrated  and  most  lucrative 
telecommunications  consumers  to  small  business  customers.  For  example,  the  customers  that  are 
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being  served  by  competing  carriers  in  this  fashion  range  from  donut  shops  and  car  dealerships  to 
law  firms,  doctor’s  offices,  brokerage  branch  offices,  hospitals,  and  educational  institutions. 

There  can  thus  be  no  doubt  that  there  is  already  fierce  competition  to  serve  those 
customers,  both  in  the  market  for  the  customer-to-carrier  connections  themselves  and  in  the 
vertical  telecommunications  markets  -  including  long-distance  and  local  voice  and  data  services 
-  in  which  high-capacity  facilities  provide  an  input.  Indeed,  competing  carriers  have  won 
roughly  150  million  voice  grade  equivalent  lines  using  a  combination  of  their  own  facilities  and 
special  access  circuits  purchased  from  incumbents  and  others.  And  they  are  competing 
successfully  in  providing  various  services  that  use  special  access  as  an  input,  such  as  enterprise 
long  distance  services,  high-speed  data  services  such  as  ATM  and  Frame  Relay,  and  local 
services  provided  to  large  business  customers.  Indeed,  a  group  of  large  business  customers  just 
informed  the  WorldCom  bankruptcy  court  that,  “Sprint,  AT&T  and  WorldCom  account  for  over 
90%  of  enterprise  telecommunications  usage  and  are  widely  viewed  as  the  only  interexchange 
carriers  capable  of  providing  the  full  suite  of  network  services  required  by  major  corporations.” 
The  evidence  of  such  robust  competition  in  vertical  or  adjacent  markets  establishes  that  access  to 
high-capacity  facilities  is  no  barrier  to  competition.  Cf  Advanced  Health-Care  v.  Radford 
Comm.  Hosp.,  910  F.2d  139,  150  (1990)  (“[T]he  central  concern  in  an  essential  facilities  claim  is 
whether  market  power  in  one  market  is  being  used  to  create  or  further  a  monopoly  in  another 
market.”);  USTA,  290  F.3d  at  427  n.4.  Indeed,  as  this  Commission  has  held,  once  such 
competition  exists,  it  can  expand  into  additional  market  segments:  “large  customers  may  create 
the  inducement  for  potential  competitors  to  invest  in  sunk  facilities  which,  once  sunk,  can  be 
used  to  serve  adjacent  smaller  customers.”  Pricing  Flexibility  Order,  H  79. 

Taking  account  of  the  availability  of  special  access  services  as  an  alternative  to 
unbundling  high-capacity  facilities  is  especially  appropriate  in  light  of  the  unique  characteristics 
of  special  access.  The  Commission  has  already  concluded  that  special  access  services  are 
competitive,  and  that  -  in  many  markets  -  competition  already  constrains  special  access  retail 
prices,  and  competitors  have  used  special  access  in  combination  with  their  own  facilities  to  enter 
local  markets.  Taking  into  account  the  availability  of  competitive  special  access  service  in  this 
context  thus  does  not  compel  the  conclusion,  for  example,  that  the  possibility  of  competing  by 
reselling  incumbents’  retail  services  would  eliminate  the  need  to  unbundle  local  loops  for 
provision  of  local  voice  service.  But  under  the  specific  circumstances  here,  where  tariffed 
special  access  services  can  and  are  being  used  to  compete  successfully,  it  would  be  reversible 
error  for  the  Commission  to  fail  to  take  that  alternative  into  account  in  conducting  its  impairment 
analysis. 

Finally,  Verizon’s  opponents  claim  that  the  only  reason  they  buy  Verizon’s  special  access 
services  is  because  they  have  been  unable  to  obtain  the  equivalent  services  as  UNEs.  As  an 
initial  matter,  as  we  have  explained  at  length  elsewhere,  Verizon  does  provide  unbundled  high- 
capacity  facilities  wherever  such  facilities  exist.  The  instances  in  which  it  does  not  do  so  are 
those  where  the  requested  facilities  do  not  exist,  and,  therefore,  they  could  not  be  provided 
without  investing  in  and  deploying  new  facilities  or  equipment  or  without  undertaking  significant 
construction  work.  That  is  entirely  consistent  with  the  Act,  which  the  Commission  has 
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recognized  “does  not  require  [Verizon]  to  construct  network  elements  ...  for  the  sole  purpose  of 
unbundling  those  elements  for  ...  other  carriers.”  See,  e.g.,  Virginia  Arbitration  Non-Cost 
Order,  CC  00-218,  DA  02-1731, 1 468  (rel.  July  17, 2002).  Moreover,  even  in  those  instances, 
the  simple  fact  is  that  Verizon  will  build  facilities  for  use  by  competing  carriers  to  the  same 
extent  as  it  will  for  its  own  retail  customers,  and  will  make  the  newly  constructed  facilities 
available  at  competitive  special  access  rates  (which,  in  contrast  to  sub-competitive  TELRIC 
rates,  provide  at  least  an  opportunity  to  recover  the  costs  of  constructing  the  facilities). 

More  fundamentally,  however,  the  opponents’  claim  misses  the  point  entirely. 

Regardless  of  the  reason  they  use  special  access  services  purchased  from  Verizon  to  compete, 
the  fact  of  the  matter  is  that  they  have  demonstrated  they  are  able  to  enter  and  compete 
successfully  by  using  those  services.  While  they  no  doubt  would  prefer  to  pay  the  artificially 
low  TELRIC  rates,  that  proves  nothing.  If  competing  carriers  are  able  to  enter  and  compete 
using  a  combination  of  special  access  and  their  own  facilities  (as  these  carriers  have),  then  they 
self-evidently  are  not  impaired  without  access  to  the  same  facilities  at  UNE  rates.  And  providing 
access  to  these  facilities  at  artificially  low  rates  under  these  circumstances  would  merely 
undermine  the  continued  growth  of  facilities-based  competition  and  flout  the  directives  of  the 
D.C.  Circuit. 


Sincerely, 


Michael  E.  Glover 
Senior  Vice  President  and 
Deputy  General  Counsel 


Federal  Regulatory  Affairs 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 
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Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 


December  17,  2002 


Phone  212.395.1689 
Fax  212.597.2587 


The  Honorable  Kathleen  Abernathy 
Commissioner 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Commissioner  Abernathy: 

This  is  a  follow  up  to  my  letter  to  Chairman  Powell  of  October  16,  2002  in  which  I 
proposed  a  framework  for  addressing  the  issues  before  the  Commission  in  the  pending  review  of 
its  unbundled  network  element  rules. 

My  purpose  here  is  to  provide  you  with  a  copy  of  the  attached  letter,  which  elaborates  on 
certain  of  the  points  made  in  my  October  16  correspondence  discussing  application  of  the  Act’s 
unbundling  standard  to  the  competitive  special  access  market  and  to  high-capacity  facilities 
generally.  Specifically,  the  attached  letter  elaborates  on  three  crucial  points: 

First,  as  the  Commission  itself  has  recognized,  special  access  today  is  a  mature 
competitive  market,  and  that  fact  is  due  in  part  to  previous  Commission  policies  that  promoted 
the  growth  of  facilities-based  competition  in  this  market  segment.  To  avoid  jeopardizing  this 
competitive  success  story,  it  is  critical  that  the  Commission  reconfirm  existing  restrictions  on  the 
use  of  unbundled  network  elements  to  provide  traditional  special  access  service. 

Second,  with  respect  to  high  capacity  DS-1  facilities  that  are  used  for  local  traffic,  the 
Commission  itself  has  previously  determined  that,  in  areas  where  the  Commission  has  granted 
pricing  flexibility  to  incumbent  carriers,  competing  carriers  already  have  made  “irreversible 
investments”  in  competing  facilities.  Under  the  standards  in  the  Act  and  the  D.C.  Circuit’s 
orders,  therefore,  unbundling  of  high-capacity  facilities  cannot  be  required  in  these  areas.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 


Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors 
can  and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  Simply  put,  when  competing  carriers  are 
already  successfully  competing  and  serving  customers  using  special  access,  allowing  access  to 
the  same  facilities  at  UNE  prices  is  an  uneconomic  arbitrage  process  that  serves  no  competitive 
purpose  under  the  Act,  and  in  fact  injures  facilities-based  competition.  Consequently,  the 
availability  of  tariffed  special  access  service  provides  additional  support  for  eliminating 
unbundling  obligations  in  those  areas  where  incumbents  have  qualified  for  pricing  flexibility  and 
is  an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements  in 
other  areas. 

Binding  federal  determinations  that  are  consistent  with  these  key  principles  are  critical  to 
providing  the  certainty  that  promotes  investment  by  competitors  and  incumbents  alike.  And 
promoting  investment  in  the  market  segments  served  by  dedicated  high-capacity  facilities  is 
particularly  important  because  it  is  these  higher-end  markets  that  drive  innovation  in  the 
telecommunications  business. 


Sincerely, 


William  P.  Barr 


Attachment 

cc:  Chairman  Powell 

Commissioner  Adelstein 
Commissioner  Copps 
Commissioner  Martin 
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1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 


December  17,  2002 


William  F.  Maher 

Chief,  Wireline  Competition  Bureau 
Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 


Dear  Mr.  Maher: 

The  purpose  of  this  letter  is  to  address  in  greater  detail  the  application  of  the  Act’s 
unbundling  standards  to  high-capacity  facilities  -  loops  and  dedicated  transport.  In  particular, 
this  letter  elaborates  on  three  central  points  addressed  in  William  Barr’s  letter  to  Chairman 
Powell  of  October  16,  2002.  Because  competition  for  the  highest  capacity  services  (DS-3  and 
above)  is  pervasive,  and  there  is  virtually  no  reliance  on  unbundled  elements  for  those  services 
today,  this  discussion  focuses  on  unbundling  requirements  associated  with  dedicated  DS-1 
services. 

•  First,  at  a  bare  minimum,  the  Commission  should  reconfirm  restrictions  on  use  of  high- 
capacity  facilities  to  provide  traditional  special  access  service  for  long  distance  traffic, 
because  the  evidence  is  overwhelming  that  competitors  have  captured  a  significant 
percentage  of  this  market  segment  without  access  to  UNEs. 

•  Second,  with  respect  to  use  of  high  capacity  facilities  for  local  traffic,  the  Commission  itself 
already  determined  in  its  Pricing  Flexibility  Order  that,  in  areas  that  qualify  for  either  Phase  I 
or  Phase  II  pricing  flexibility,  “competitors  have  made  irreversible  investments  in  facilities” 
(14  FCC  Red  14221,  %  11  (1999));  consequently,  under  the  standards  articulated  by  the  D.C. 
Circuit,  no  unbundled  access  to  high-capacity  facilities  can  be  ordered  in  these  areas.  A 
binding  federal  determination  to  this  effect  is  critical  to  providing  the  certainty  that  promotes 
investment  by  competitors  and  incumbents  alike.  And  promoting  investment  in  the  market 
segment  served  by  dedicated  high-capacity  facilities  is  particularly  important  because  it  is 
these  higher-end  markets  that  drive  innovation  in  the  telecommunications  business.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 
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•  Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors  can 
and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  In  particular,  the  availability  of  tariffed 
special  access  service  provides  additional  support  for  eliminating  unbundling  obligations  in 
those  areas  where  incumbents  have  qualified  for  Phase  I  or  Phase  II  pricing  flexibility  and  is 
an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements 
in  other  areas. 

1.  Competitors  Are  Not  “Impaired”  If  Particular  Markets  Are  Contestable  in  the 
Absence  of  Unbundled  Network  Access 

As  an  initial  matter,  four  of  the  key  legal  principles  established  by  the  D.C.  Circuit’s 
decisions  in  United  States  Telecom  Association  v.  FCC,  290  F.3d  415  (D.C.  Cir.  2002)  (“t/5714”) 
and  Competitive  Telecommunications  Association  v.  FCC,  309  F.3d  8  (D.C.  Cir.  2002) 
CCompTel”)  are  particularly  pertinent  to  the  Commission’s  analysis  of  these  issues. 

First,  determination  of  circumstances  where  mandatory  unbundling  may  be  appropriate 
under  section  251  (d)(2) ’s  impairment  standard  must  be  “linked  (in  some  degree)  to  natural 
monopoly”  characteristics  of  an  element.  Unbundling  may  be  appropriate  only  if  “genuinely 
competitive  provision  of  an  element’ s  function  [would  be]  wasteful”  because  “the  cost 
characteristics  of  an  ‘element’  render  it . . .  unsuitable  for  competitive  supply.”  USTA,  290  F.3d 
at  427.  Under  this  standard,  the  Commission  may  require  unbundling  of  a  particular  element 
only  in  circumstances  where  unbundled  access  to  the  element  is  needed  to  permit  requesting 
carriers  to  compete  in  the  particular  market  where  the  carrier  seeks  to  offer  service.  If  the  market 
in  question  is  subject  to  competitive  entry  -  i.e.,  if  the  market  is  contestable  -  in  the  absence  of 
unbundled  access  to  a  particular  element,  competitors  are  not  “impaired”  within  the  meaning  of 
the  statute.  That  standard  is  unquestionably  satisfied  in  cases  where  (1)  a  particular  element  has 
been  “significantly  deployed  on  a  competitive  basis”  (id.  at  422);  or  (2)  if  a  functional  alternative 
to  the  element  is  otherwise  available  either  from  the  incumbent  or  “‘outside  the  incumbent’s 
network.’”  (id.  at  429  (quoting  A TcfeT  Corp.  v.  Iowa  Utils.  Bd.,  525  U.S.  366,  389  (1999) 
('AT&T’))).  Where  markets  are  contestable  without  access  to  unbundled  elements,  the  costs  of 
unbundling  outweigh  any  possible  benefit.  As  the  court  noted,  “[ejach  unbundling  of  an 
element  imposes  costs  of  its  own,  spreading  the  disincentive  to  invest  in  innovation  and  creating 
complex  issues  of  managing  shared  facilities.”  Id.  at  427. 

Second,  the  Commission  must  “consider  the  markets  in  which  a  competitor  ‘seeks  to 
offer’  services  and,  at  an  appropriate  level  of  generality,  ground  the  unbundling  obligation  on 
the  competitor’s  entry  into  those  markets  in  which  denial  of  the  requested  elements  would  in  fact 
impair  the  competitor’s  ability  to  offer  services.”  CompTel,  309  F.3d  at  10  (quoting 
Supplemental  Order  Clarification,  15  FCC  Red  9587,  H  15  (2000))  (emphasis  added).  One 
aspect  of  that  inquiry  must  be  defining  an  appropriate  geographic  market  in  which  to  assess 
impairment.  As  the  Commission  held  in  its  Pricing  Flexibility  Order,  the  task  is  “to  define  . . . 
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geographic  areas  narrowly  enough  so  that  the  competitive  conditions  within  each  area  are 
reasonably  similar,  yet  broadly  enough  to  be  administratively  workable.”  Pricing  Flexibility 
Order,  H  71.  There,  the  Commission  held  that  “MS  As  best  reflect  the  scope  of  competitive  entry, 
and  therefore  are  a  logical  basis  for  measuring  the  extent  of  competition.”  Id.  at  'll  72.  In 
contrast,  the  Commission  rejected  a  wire  center  by  wire  center  analysis,  both  because  it  was 
unnecessary  to  reflect  the  scope  of  competitive  entry  and  because  it  would  be  administratively 
unworkable.  The  D.C.  Circuit  affirmed  this  Commission’s  determination  of  the  appropriate 
geographic  market  for  use  in  assessing  competitive  entry,  and  expressly  rejected  the  argument 
that  it  is  necessary  to  carry  out  such  an  analysis  wire  center  by  wire  center.  WorldCom,  Inc.  v. 
FCC,  238  F.3d  449,  446-61  (D.C.  Cir.  2001)  CWorldCom^'). 

Third,  the  Commission  must  consider  evidence  of  impairment  on  a  service-specific  basis. 
As  the  D.C.  Circuit  noted  in  upholding  the  Commission’s  existing  limitations  on  the  use  of 
unbundled  elements  to  provide  special  access  services,  “it  is  far  from  obvious  to  us  that  the  FCC 
has  the  power  without  an  impairment  finding  as  to  nonlocal  services,  to  require  that  ILECs 
provide  EELs  for  such  services  on  an  unbundled  basis.”  Comptel,  309  F.3d  at  13  (emphasis 
added);  see  also  USTA,  290  E.3d  at  426  (suggesting  that  the  statute  requires  “a  more  nuanced 
concept  of  impairment”  that  considers  “specific  markets  or  market  categories”).  To  use  an 
example  that  is  elaborated  on  below,  in  analyzing  the  need  to  unbundle  high-capacity  facilities, 
the  Commission  should  continue  to  evaluate  the  special  access  market  for  long  distance  traffic  - 
which  has  special  characteristics  for  both  functional  and  historical  reasons  -  as  a  separate  market 
segment. 

Eourth,  because  a  finding  of  impairment  is  a  prerequisite  to  imposing  an  unbundling 
requirement,  and  that  finding  obviously  must  be  based  on  substantial  record  evidence,  the  burden 
is  on  the  proponents  of  unbundling  to  demonstrate  that  the  impairment  standard  has  been 
satisfied  for  a  particular  element  in  a  relevant  segment  of  the  market.  This  point  is  especially 
important  in  cases  such  as  this  where  there  is  no  question  that  the  facilities  at  issue  already  have 
been  significantly  deployed  on  a  competitive  basis.  Under  these  circumstances,  absent  concrete 
evidence  to  the  contrary,  the  presumption  has  to  be  that  the  facilities  are  capable  of  being 
competitively  supplied  both  where  they  have  been  deployed  and  where  they  as  yet  have  not. 
Indeed,  as  the  D.C.  Circuit  recognized,  deployment  of  competitive  facilities  in  certain  markets 
indicates  that  all  markets  with  comparable  characteristics  are  likewise  contestable,  even  if 
facilities  have  not  actually  been  deployed.  See  USTA,  290  E.3d  at  422.  Or  as  Chairman  Powell 
put  it  at  the  time  of  the  UNE  Remand  Order:  “evidence  of  CLEC  [facilities]  deployment 
strongly  suggests  that  CLECs  are  not  significantly  impaired  without  access  .  .  .  both  in  areas  in 
which  CLECs  have  deployed  [facilities]  and  areas  in  which  they  have  not  done  so.'"  15  FCC 
Red  3696,  3927  (1999)  (emphasis  added). 

2.  The  Commission  Should  Retain  Its  Restriction  on  Special  Access  Bypass 

At  a  bare  minimum,  the  Commission  should  confirm  that  high-capacity  facilities  need  not 
be  made  available  -  either  alone  or  in  combinations  -  for  the  provision  of  traditional  special 
access  service,  i.e.,  in  those  situations  where  the  requesting  carrier  seeks  to  use  the  requested 
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facilities  to  establish  a  connection  between  the  customer’s  premises  and  a  carrier’s  point  of 
presence  without  providing  “a  significant  amount  of  local  exchange  service.”  See  Supplemental 
Order  Clarification,  *![  8. 

As  noted  above,  the  D.C.  Circuit  has  already  held  that  the  Commission  was  permitted  - 
indeed,  required  -  by  the  terms  of  the  Act  to  undertake  a  service-specific  analysis  that 
distinguishes  between  the  local  and  long-distance-access  segments  of  the  market.  CompTel,  309 
F.3d  at  13.  And  when  it  comes  to  special  access  service  for  long  distance  traffic,  the 
Commission  has  correctly  recognized  that  the  extensive  existing  competition  proves  that 
telecommunications  carriers  are  not  impaired  in  their  ability  to  provide  special  access  service 
without  access  to  unbundled  elements.  To  the  contrary,  the  FCC  has  properly  found  that  the 
market  for  special  access  has  become  highly  competitive  in  the  absence  of  UNE  access. 
“Competitive  access,  which  originated  in  the  mid-1980s,  is  a  mature  source  of  [facilities-based] 
competition  in  telecommunications  markets.”  Supplemental  Order  Clarification,  H  18.  This  is 
true  regardless  of  whether  the  special  access  traffic  at  issue  is  voice  or  data,  as  would  be 
expected  because  the  facilities  used  for  both  types  of  traffic  are  the  same. 

The  FCC’s  prior  decision  to  restrict  the  use  of  UNEs  to  provide  special  access  service 
was  sound.  In  the  Supplemental  Order  Clarification,  the  Commission  properly  noted  that  “the 
exchange  access  market  occupies  a  different  legal  category  from  the  market  for  telephone 
exchange  services.”  Supplemental  Order  Clarification,  H  14.  It  was  therefore  impossible  for  the 
Commission  to  grant  competitors  access  to  network  elements  “solely  or  primarily  for  use  in  the 
exchange  access  market”  without  first  finding  that  competitors  are  impaired  in  their  ability  to 
provide  special  access  services  without  access  to  UNEs.  M  at  'll  15.  Based  on  the  record  before 
it,  the  Commission  found  no  evidence  that  competitors  in  the  special  access  market  are  impaired 
without  access  to  unbundled  loops  and  transport:  “we  generally  do  not  impose  such  obligations 
first  and  conduct  our  ‘impair’  inquiry  afterwards.”  Id.  at*]!  16.  Moreover,  to  grant  access  could 
cause  “substantial  market  dislocations”  by  “undercut[ting]  the  market  position  of  many  facilities- 
based  competitive  access  providers.”  Id.  atHV,  18. 

The  current  record  strongly  supports  those  conclusions.  No  party  has  introduced 
evidence,  let  alone  carried  their  burden  of  demonstrating,  that  competitors  are  impaired  in  the 
provision  of  special  access  service.  To  the  contrary,  the  evidence  is  that  competition  has 
continued  to  thrive  in  the  rapidly  expanding  special  access  market  without  access  to  UNEs. 
Competitors  account  for  a  third  or  more  of  total  special  access  revenues  nationwide,  and  their 
share  of  the  market  has  been  growing  rapidly.  See  UNE  Eact  Report  2002  at  III-l,  IV-6,  IV-7. 
Competitors  now  have  extensive  local  networks  in  place  in  most  of  the  markets  where  special 
access  demand  is  concentrated.  A  number  of  wholesale  fiber  suppliers  also  serve  most  major 
markets.  And  even  in  the  areas  where  competitive  facilities  are  not  yet  available,  competing 
providers  have  been  able  to  compete  successfully  by  reselling  special  access  service  purchased 
from  incumbents.  Competitors  now  provide  more  than  150  million  voice-grade  equivalent 
special  access  and  private  lines  using  either  their  own  facilities,  the  facilities  of  other  competitive 
suppliers,  or  by  reselling  ILEC  special  access  service.  Such  widespread  and  pervasive 
competition  establishes  beyond  serious  dispute  that  the  traditional  special  access  market  is 
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contestable  -  that  is,  that  competing  providers  can  and  do  compete  effectively  in  the  special 
access  market  without  UNEs.  Consequently,  the  record  here  compels  the  conclusion  that 
competing  providers  are  not  impaired  in  their  “ability  to  provide  long  distance  or  exchange 
access  service”  without  access  to  unbundled  elements,  including  high  capacity  loops  and 
transport.  Cf.  CompTel,  309  F.3d  at  13. 

Moreover,  the  Commission’s  concerns  about  market  dislocations  and  undermining  the 
market  position  of  facilities-based  competitors  likewise  require  that  the  Commission  affirm  its 
determination  that  competitors  are  not  entitled  to  unbundled  network  elements  to  provide  special 
access  service.  As  the  D.C.  Circuit  noted  in  its  decision  upholding  the  Commission’s  existing 
restrictions  on  the  use  of  UNEs  to  provide  special  access.  Congress  “preferred  ‘facilities-based 
competition’  over  ‘parasitic  free-riding.’”  CompTel,  309  E.3d  at  20.  It  would  be  contrary  to  the 
goals  of  the  Act  and  this  Commission’s  policies  to  displace  existing  facilities-based  competition 
with  “completely  synthetic  competition”  using  elements  of  the  incumbents’  networks  provided  at 
TELRIC  rates.  See  USTA,  290  E.3d  at  424.  At  a  minimum,  therefore,  it  is  critical  to  maintain 
restrictions  on  the  use  of  unbundled  elements  to  provide  special  access  in  order  to  avoid 
disrupting  this  well  functioning,  competitive  market. 

Moreover,  the  current  restrictions  were  proposed  by  a  cross-industry  group  that  included 
major  CLECs,  and  were  expressly  upheld  by  the  D.C.  Circuit  in  CompTel,  309  E.3d  at  22.  While 
some  CLECs  unquestionably  have  tried  to  game  the  current  tests  for  determining  whether  the 
substantial  local  traffic  requirement  is  satisfied,  overall  the  tests  have  proven  to  be  workable.  In 
fact,  while  some  parties  here  rehash  their  previous  claims  that  the  tests  are  not  administratively 
feasible,  the  D.C.  Circuit  squarely  rejected  those  claims,  holding  that  “it  is  plain  that  supplying 
the  information  is  feasible,  as  the  FCC  has  produced  evidence  that  some  carriers  are  taking 
advantage  of  the  safe  harbors.”  Id.  If  anything,  the  current  tests  are  too  lax  and  allow  circuits  to 
be  converted  to  sub-competitive  TELRIC  pricing  even  when  they  are  used  predominantly  for 
non-local  traffic.  Given  all  of  this,  there  is  no  basis  for  relaxing  these  existing  restrictions 
further,  and  doing  so  would  serve  only  to  undermine  the  mature  facilities-based  competition  that 
already  exists. 

This  is  equally  true  of  the  existing  companion  rule  prohibiting  “commingling”  of 
unbundled  elements  with  special  access  services.  As  the  Commission  explained  to  the  D.C. 
Circuit,  this  prohibition  is  “the  only  way  to  prevent  carriers  from  using  these  units  ‘solely  or 
primarily  to  bypass  special  access  services,”’  because  “allowing  commingling  would  allow 
carriers  to  avoid  the  requirement  that  each  customer  be  provided  a  significant  amount  of  local 
exchange  service.”  Id.  at  22-23.  The  court  agreed,  and  recognized  that  the  prohibition  is 
necessary  to  prevent  the  “gaming”  that  otherwise  would  occur.  For  example,  as  the  court  itself 
pointed  out,  the  absence  of  a  commingling  restriction  would  “allow  the  entire  base  of  the  loop  or 
‘channel  termination’  portion  of  special  access  circuits  to  be  converted  into  unbundled  loops.” 

Id.  at  24.  And  that,  of  course,  would  undermine  the  existing  facilities-based  competition  that  the 
Commission  sought  to  preserve  and  promote. 
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3.  Where  ILECs  Have  Qualified  for  Pricing  Flexibility,  They  Should  Not  Be 

Required  To  Provide  Unbundled  Access  to  High  Capacity  Facilities 

Even  if  CLECs  plan  to  use  high-capacity  facilities  to  provide  a  substantial  amount  of 
local  exchange  service  -  as  opposed  to  solely  or  primarily  special  access  service  -  they  should 
not  have  access  to  unbundled  high  capacity  loops  and  transport  where  the  market  for  local 
services  provided  using  these  facilities  is  contestable  without  access  to  high  capacity  facilities  at 
UNE  rates.  In  those  situations  where  competitive  facilities  already  exist,  provision  of  those 
facilities  is  not  merely  contestable,  but  already  contested.  Indeed,  to  require  access  in  that 
circumstance  -  i.e.,  where  facilities  have  been  “significantly  deployed  on  a  competitive  basis” 
(USTA,  290  F.3d  at  422)  -  would  violate  the  Supreme  Court’s  admonition  that  the  Commission 
cannot  “blind  itself  to  the  availability  of  elements  outside  the  incumbent’s  network”  {AT&T,  525 
U.S.  at  389). 

It  is  critical  that  the  Commission  itself  establish  binding  restrictions  on  incumbents’ 
unbundling  obligations  based  on  objective  market  conditions.  Clear,  readily  applied  national 
rules  will  provide  stability  and  certainty,  which  will  in  turn  promote  investment  and  innovation 
by  competitors  and  incumbents  alike.  And  the  Commission  unquestionably  has  both  the  legal 
authority  and  the  obligation  to  establish  binding  national  rules:  the  Act  gives  “the  Commission” 

-  not  the  states  -  the  power  to  “determin[e]  what  network  elements  should  be  made  available” 
on  an  unbundled  basis.  47  U.S.C.  §  251(d). 

Moreover,  the  Commission  has  already  created  an  appropriate  framework  -  and  in  a 
series  of  subsequent  orders  already  has  applied  that  framework  itself  -  for  initially  identifying 
certain  geographic  markets  where  unbundling  of  high-capacity  facilities  cannot  be  required  in  its 
Pricing  Flexibility  Order.  In  that  order,  the  Commission  granted  incumbents  pricing  flexibility 
for  special  access  services,  conditioned  on  a  showing  that  “market  conditions  in  a  particular  area 
warrant  the  relief  at  issue.”  Pricing  Flexibility  Order,  ‘1 68.  The  requisite  showing  focuses  on 
precisely  the  question  that  the  courts  have  made  clear  must  be  considered  before  any  unbundled 
access  may  be  required:  investment  in  competitive  facilities.  Indeed,  the  Commission  granted 
relief  specifically  because  it  determined  that  certain  geographic  markets  were  contestable  where 
a  significant  portion  of  those  geographic  areas  already  were  being  contested  -  that  is,  competing 
providers  already  had  made  sunk  investments  in  competing  facilities. 

Thus,  the  Commission  ruled  that  incumbents  are  to  be  granted  “Phase  I”  regulatory  relief 

-  that  is,  the  ability  to  offer  contract  tariffs  and  volume  and  term  discounts  -  once  they  can  show 
that  “competitors  have  made  irreversible  investments  in  the  facilities  needed  to  provide  the 
services  at  issue.”  Id.  at  f  69.  As  the  Commission  found,  such  investment  “is  an  important 
indicator  of . . .  irreversible  entry”  because,  even  if  a  particular  competitor  does  not  succeed, 
“that  equipment  remains  available  and  capable  of  providing  service  in  competition  with  the 
incumbent.”  Id.  at  *![  80.  And  to  obtain  “Phase  11”  relief,  where  the  incumbent’s  own  rates  are 
effectively  deregulated,  the  incumbent  must  make  an  even  more  extensive  showing  -  that  is,  it 
must  show  that  the  market  not  only  is  contestable,  but  that  a  sufficient  portion  of  the  geographic 
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market  at  issue  is  actually  being  contested  such  that  the  market  is  workably  competitive  and 
market  forces  alone  will  constrain  the  incumbent’s  rates.  Id.  at  'll  69. 

The  Commission  has  established  separate  competitive  triggers  to  allow  pricing  flexibility 
for  (1)  dedicated  transport  and  (2)  service  over  high-capacity  loops,  known  as  “channel 
terminations.’’  See  id.  at  'll  70.  Accordingly,  a  determination  that  “competitors  have  made 
irreversible  investments  in  the  facilities  needed”  to  provide  dedicated  transport  establishes  that 
competitors  are  not  impaired  without  unbundled  access  to  an  incumbent’s  high-capacity 
dedicated  transport  facilities.  If  an  incumbent  has  been  granted  Phase  I  relief  with  respect  to 
dedicated  transport  in  a  particular  MSA,  therefore,  the  Commission  should  not  require  provision 
of  unbundled  access  to  dedicated  transport.  The  same  logic  applies  to  high-capacity  loops:  in 
any  MSA  where  the  Commission  has  granted  Phase  I  relief  for  channel  terminations  under  the 
separate  standard  that  applies  to  those  facilities,  the  Commission  should  not  require  provision  of 
unbundled  access  to  high  capacity  loops. 

The  Commission  should  definitively  eliminate  unbundling  obligations  wherever  the 
incumbent  has  qualified  for  either  Phase  I  or  Phase  II  relief.  Phase  I  triggers  were  specifically 
designed  to  identify  markets  where  there  is  “facilities-based  competition  with  significant  sunk 
investment”  and  therefore  an  alternative  to  an  incumbent’s  facilities  for  the  provision  of  service. 
See  id.  at  'll  80.  By  contrast.  Phase  II  relief  -  which  essentially  deregulates  incumbents’  rates  -  is 
granted  in  those  markets  where  competitors  have  already  “established  a  significant  market 
presence,”  sufficient  to  constrain  ILEC  end-user  pricing.  Id.  at  'll  141;  see  also  id.  at  'll  77 
(“competitors  that  are  sufficiently  entrenched  to  survive  attempts  by  incumbents  to  exclude  them 
from  the  market  |by  lowering  prices  to  end-users]  may  not  yet  have  a  sufficient  market  presence 
to  constrain  prices  throughout  the  MSA”).  Because  the  impairment  analysis  must  focus  on 
“CLECs’  ability  to  provide  . . .  service,”  (CompTel,  309  E.3d  at  13  (emphasis  added)),  the 
existence  of  mature  competition  -  while  more  than  sufficient  to  establish  non-impairment  -  is  not 
necessary  to  demonstrate  non-impairment. 

The  fact  that  an  incumbent  has  been  granted  Phase  I  or  Phase  II  pricing  flexibility  relief 
in  a  particular  area  provides  conclusive  evidence  that  the  corresponding  network  elements  -  i.e., 
high-capacity  transport  or  loops  -  need  not  be  made  available  on  an  unbundled  basis  in  that  area. 
At  the  same  time,  the  fact  that  an  ILEC  has  not  yet  received  such  relief  in  a  particular  geographic 
area  -  and  such  relief  currently  covers  only  37  percent  of  Verizon’s  wire  centers  (and  a  smaller 
percentage  of  wire  centers  nationwide)  -  does  not  relieve  the  Commission  of  the  need  to  conduct 
an  impairment  inquiry  with  respect  to  these  other  areas.  To  the  contrary,  competing  carriers  can 
and  have  deployed  competing  facilities  outside  the  areas  where  incumbents  have  been  granted 
pricing  flexibility  as  well.  And  if  the  segment  of  the  local  market  served  with  high-capacity 
facilities  is  contestable  in  the  absence  of  unbundled  access,  granting  such  access  would  be 
contrary  to  the  “goals  of  the  Act.”  AT&T,  525  U.S.  at  388.  Accordingly,  the  Commission 
should  establish  additional,  objective  triggers  for  the  removal  of  high-capacity  facilities  from  the 
UNE  list  outside  the  areas  where  pricing  flexibility  has  been  granted. 
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We  continue  to  believe  that  the  extensive  evidence  demonstrating  that  competing  carriers 
have  widely  deployed  their  own  high-capacity  facilities  where  there  is  demand  for  high-capacity 
services  shows  that  they  are  not  impaired  anywhere  without  the  ability  to  purchase  these 
facilities  from  incumbents  at  artificially  low  TELRIC  rates.  At  an  absolute  minimum,  however, 
just  as  the  Commission  determined  that  “collocation  can  reasonably  serve  as  a  measure  of 
competition  in  a  given  market  and  predictor  of  competitive  constraints  upon  future  EEC 
behavior”  {WorldCom,  238  F.3d  at  459),  the  Commission  should  likewise  rule  that,  outside  those 
areas  where  pricing  flexibility  has  been  granted,  high-capacity  facilities  do  not  have  to  be 
available  as  UNEs  in  any  wire  center  where  there  are  two  or  more  fiber-based  collocated 
competitors  -  regardless  of  the  prevalence  of  collocation  in  the  remainder  of  the  MSA.  Such  a 
rule  is  fully  supported  by  the  Commission’s  analysis  in  the  Pricing  Flexibility  Order  and  the 
D.C.  Circuit’s  subsequent  affirmance:  collocation  is  a  reliable  indicator  of  sunk  investment  of  a 
type  that  proves  that  the  markets  served  in  that  particular  wire  center  are  contestable.  Indeed,  as 
the  Commission  and  the  court  each  recognized,  collocation  tends  to  underestimate  the  degree  of 
facilities-based  investment,  “because  it  fails  to  account  for  the  presence  of  competitors  that  do 
not  use  collocation  and  have  wholly  bypassed  incumbent  EEC  facilities.”  Pricing  Flexibility 
Order,  ^  95. 

Finally,  as  long  as  competitors  have  access  to  lEEC  high-capacity  facilities  on  an 
unbundled  basis,  they  have  little  incentive  to  deploy  competing  facilities.  For  that  reason,  the 
Commission  should  require  that high-capacity  facilities  are  made  available,  any  such 
unbundling  obligation  should  have  a  firm  sunset  date. 

4.  The  Commission  Must  Consider  the  Availability  ofILEC  Tariffed  Special 
Access  Services 

The  availability  of  tariffed  special  access  services  as  an  alternative  means  of  serving 
customers  is  an  additional  factor  that  must  be  taken  into  account  as  part  of  the  Commission’s 
impairment  analysis.  Specifically,  the  availability  of  special  access  service  is  an  additional 
factor  that  supports  removing  the  obligation  to  unbundle  high  capacity  facilities  in  any  areas 
where  the  incumbent  has  qualified  for  pricing  flexibility  relief,  and  is  also  a  factor  that  must  be 
taken  into  account  in  establishing  objective  standards  to  determine  whether  high  capacity 
facilities  must  be  unbundled  outside  these  areas. 

Consideration  of  the  availability  of  tariffed  special  access  services  as  an  alternative  is 
compelled  by  the  language  and  logic  of  the  Commission’s  decision  in  the  Supplemental  Order 
Clarification  and  the  Court’s  decisions  in  USTA  and  CompTel.  As  the  Commission  has  held,  it  is 
appropriate  to  impose  an  “unbundling  obligation”  for  purposes  of  offering  a  service  in  a 
particular  market  only  if  “denial  of  the  requested  elements  would  in  fact  impair  the  competitor’s 
ability  to  offer  services”  in  that  market.  Supplemental  Order  Clarification,  'll  15  (emphasis 
added);  see  CompTel,  309  F.3d  at  10.  If  markets  are  contestable  without  access  to  unbundled 
network  elements,  that  is  the  end  of  the  matter.  Or  to  put  it  another  way,  if  competing  providers 
are  able  to  enter  the  market  and  compete  successfully  using  a  combination  of  tariffed  special 
access  services  purchased  from  the  incumbent  and  their  own  facilities,  they  self-evidently  are  not 
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impaired  without  access  to  unbundled  elements.  Indeed,  that  is  precisely  the  way  that 
competition  developed  in  the  long-distance  market:  competing  carriers  relied  initially  on  services 
purchased  from  AT&T  under  volume  and  term  discount  arrangements  until  they  completed  the 
build  out  of  their  own  facilities.  Likewise,  special  access  services  are  available  under  tariffs  that 
include  volume  and  term  discounts,  and  carriers  have  the  same  ability  as  they  do  in  the  long 
distance  market  to  use  these  arrangements  to  supplement  their  own  facilities  as  they  complete  the 
build  out  of  their  networks. 

Accordingly,  competitors’  efforts  to  gain  access  to  high-capacity  facilities  as  UNEs  is 
exclusively  about  price,  since  the  same  function  is  served  by  purchasing  high  capacity  facilities  at 
special  access  rates.  Providing  access  to  facilities  at  TELRIC  rates  -  rather  than  the  competitive 
rates  available  under  tariff  -  simply  encourages  anti-competitive  arbitrage,  an  uneconomic 
wealth  transfer  from  incumbents  to  competitors  that  discourages  productivity  and  innovation  and 
penalizes  investment. 

In  the  case  of  those  local  customers  served  over  high-capacity  facilities,  it  is  clearly  the 
case  that  other  providers  can  and  do  compete  successfully  using  existing  special  access  services 
purchased  from  incumbents  and  others  to  fill  gaps  in  their  networks.  Indeed,  there  is  significant 
marketplace  evidence  that  proves  that  competitors  that  obtain  high-capacity  circuits  from 
incumbents  (rather  than  provisioning  them  independently  or  purchasing  from  a  third-party 
supplier)  rely  on  special  access  services  far  more  often  than  on  UNEs.  In  Verizon’s  region,  for 
example,  competing  carriers  as  a  whole  had  obtained  almost  twice  as  many  DS-1  circuits  as 
special  access  than  as  UNEs.  In  addition,  many  competing  carriers  that  obtain  high  capacity 
circuits  from  incumbents  do  so  entirely  by  purchasing  special  access  service  rather  than  UNEs. 

In  Verizon’s  region,  for  example,  there  are  several  competing  carriers  that  purchase  all  their  DS- 
1  circuits  exclusively  as  special  access,  and  many  others  that  rely  on  special  access  primarily 
(though  not  exclusively)  to  satisfy  their  demand  for  DS-1  circuits.  Based  on  a  sample  of  nine  of 
the  largest  purchasers  of  special  access,  three  purchase  all  of  their  DS-1  circuits  as  special 
access,  and  five  additional  competing  carriers  purchase  80  percent  or  more  of  all  of  their  DS-1 
circuits  as  special  access. 

Moreover,  there’s  no  real  question  that  competing  carriers  are  competing  successfully 
using  tariffed  special  access  services  purchased  from  incumbents  and  others  to  provide  local 
services  as  well  as  to  provide  their  own  special  access  services  for  long  distance  traffic.  This 
makes  sense  given  the  nature  of  special  access  service  and  the  markets  served.  Tariffed  special 
access  services  are  provided  over  dedicated  point-to-point  facilities  deployed  specifically  to  meet 
the  needs  of  carriers  and  business  customers,  not  residential  users.  For  example,  carriers  can  and 
do  use  existing  special  access  services  to  provide  the  direct  link  between  customer  premises  and 
their  local  networks  (as  opposed  to  a  long  distance  carrier’s  POP),  including  their  equipment 
collocated  in  incumbent’s  central  offices  -  even  in  circumstances  where  the  ILEC  provides  no 
service  of  any  kind  to  the  end-user  customer  directly.  This  allows  carriers  to  integrate  the  special 
access  circuits  into  their  own  local  networks,  and  use  them  to  carry  customers’  local  as  well  as 
long  distance  traffic.  Using  such  services,  providers  have  successfully  competed  for  business 
customers  of  all  shapes  and  sizes,  from  the  most  concentrated  and  most  lucrative 
telecommunications  consumers  to  small  business  customers.  For  example,  the  customers  that  are 
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being  served  by  competing  carriers  in  this  fashion  range  from  donut  shops  and  car  dealerships  to 
law  firms,  doctor’s  offices,  brokerage  branch  offices,  hospitals,  and  educational  institutions. 

There  can  thus  be  no  doubt  that  there  is  already  fierce  competition  to  serve  those 
customers,  both  in  the  market  for  the  customer-to-carrier  connections  themselves  and  in  the 
vertical  telecommunications  markets  -  including  long-distance  and  local  voice  and  data  services 
-  in  which  high-capacity  facilities  provide  an  input.  Indeed,  competing  carriers  have  won 
roughly  150  million  voice  grade  equivalent  lines  using  a  combination  of  their  own  facilities  and 
special  access  circuits  purchased  from  incumbents  and  others.  And  they  are  competing 
successfully  in  providing  various  services  that  use  special  access  as  an  input,  such  as  enterprise 
long  distance  services,  high-speed  data  services  such  as  ATM  and  Frame  Relay,  and  local 
services  provided  to  large  business  customers.  Indeed,  a  group  of  large  business  customers  just 
informed  the  WorldCom  bankruptcy  court  that,  “Sprint,  AT&T  and  WorldCom  account  for  over 
90%  of  enterprise  telecommunications  usage  and  are  widely  viewed  as  the  only  interexchange 
carriers  capable  of  providing  the  full  suite  of  network  services  required  by  major  corporations.” 
The  evidence  of  such  robust  competition  in  vertical  or  adjacent  markets  establishes  that  access  to 
high-capacity  facilities  is  no  barrier  to  competition.  Cf  Advanced  Health-Care  v.  Radford 
Comm.  Hosp.,  910  F.2d  139,  150  (1990)  (“[T]he  central  concern  in  an  essential  facilities  claim  is 
whether  market  power  in  one  market  is  being  used  to  create  or  further  a  monopoly  in  another 
market.”);  USTA,  290  F.3d  at  427  n.4.  Indeed,  as  this  Commission  has  held,  once  such 
competition  exists,  it  can  expand  into  additional  market  segments:  “large  customers  may  create 
the  inducement  for  potential  competitors  to  invest  in  sunk  facilities  which,  once  sunk,  can  be 
used  to  serve  adjacent  smaller  customers.”  Pricing  Flexibility  Order,  H  79. 

Taking  account  of  the  availability  of  special  access  services  as  an  alternative  to 
unbundling  high-capacity  facilities  is  especially  appropriate  in  light  of  the  unique  characteristics 
of  special  access.  The  Commission  has  already  concluded  that  special  access  services  are 
competitive,  and  that  -  in  many  markets  -  competition  already  constrains  special  access  retail 
prices,  and  competitors  have  used  special  access  in  combination  with  their  own  facilities  to  enter 
local  markets.  Taking  into  account  the  availability  of  competitive  special  access  service  in  this 
context  thus  does  not  compel  the  conclusion,  for  example,  that  the  possibility  of  competing  by 
reselling  incumbents’  retail  services  would  eliminate  the  need  to  unbundle  local  loops  for 
provision  of  local  voice  service.  But  under  the  specific  circumstances  here,  where  tariffed 
special  access  services  can  and  are  being  used  to  compete  successfully,  it  would  be  reversible 
error  for  the  Commission  to  fail  to  take  that  alternative  into  account  in  conducting  its  impairment 
analysis. 

Finally,  Verizon’s  opponents  claim  that  the  only  reason  they  buy  Verizon’s  special  access 
services  is  because  they  have  been  unable  to  obtain  the  equivalent  services  as  UNEs.  As  an 
initial  matter,  as  we  have  explained  at  length  elsewhere,  Verizon  does  provide  unbundled  high- 
capacity  facilities  wherever  such  facilities  exist.  The  instances  in  which  it  does  not  do  so  are 
those  where  the  requested  facilities  do  not  exist,  and,  therefore,  they  could  not  be  provided 
without  investing  in  and  deploying  new  facilities  or  equipment  or  without  undertaking  significant 
construction  work.  That  is  entirely  consistent  with  the  Act,  which  the  Commission  has 
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recognized  “does  not  require  [Verizon]  to  construct  network  elements  ...  for  the  sole  purpose  of 
unbundling  those  elements  for  ...  other  carriers.”  See,  e.g.,  Virginia  Arbitration  Non-Cost 
Order,  CC  00-218,  DA  02-1731, 1 468  (rel.  July  17, 2002).  Moreover,  even  in  those  instances, 
the  simple  fact  is  that  Verizon  will  build  facilities  for  use  by  competing  carriers  to  the  same 
extent  as  it  will  for  its  own  retail  customers,  and  will  make  the  newly  constructed  facilities 
available  at  competitive  special  access  rates  (which,  in  contrast  to  sub-competitive  TELRIC 
rates,  provide  at  least  an  opportunity  to  recover  the  costs  of  constructing  the  facilities). 

More  fundamentally,  however,  the  opponents’  claim  misses  the  point  entirely. 

Regardless  of  the  reason  they  use  special  access  services  purchased  from  Verizon  to  compete, 
the  fact  of  the  matter  is  that  they  have  demonstrated  they  are  able  to  enter  and  compete 
successfully  by  using  those  services.  While  they  no  doubt  would  prefer  to  pay  the  artificially 
low  TELRIC  rates,  that  proves  nothing.  If  competing  carriers  are  able  to  enter  and  compete 
using  a  combination  of  special  access  and  their  own  facilities  (as  these  carriers  have),  then  they 
self-evidently  are  not  impaired  without  access  to  the  same  facilities  at  UNE  rates.  And  providing 
access  to  these  facilities  at  artificially  low  rates  under  these  circumstances  would  merely 
undermine  the  continued  growth  of  facilities-based  competition  and  flout  the  directives  of  the 
D.C.  Circuit. 


Sincerely, 


Michael  E.  Glover 
Senior  Vice  President  and 
Deputy  General  Counsel 


Federal  Regulatory  Affairs 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 
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Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 


December  17,  2002 


Phone  212.395.1689 
Fax  212.597.2587 


The  Honorable  Jonathan  Adelstein 
Commissioner 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Commissioner  Adelstein: 

This  is  a  follow  up  to  my  letter  to  Chairman  Powell  of  October  16,  2002  in  which  I 
proposed  a  framework  for  addressing  the  issues  before  the  Commission  in  the  pending  review  of 
its  unbundled  network  element  rules. 

My  purpose  here  is  to  provide  you  with  a  copy  of  the  attached  letter,  which  elaborates  on 
certain  of  the  points  made  in  my  October  16  correspondence  discussing  application  of  the  Act’s 
unbundling  standard  to  the  competitive  special  access  market  and  to  high-capacity  facilities 
generally.  Specifically,  the  attached  letter  elaborates  on  three  crucial  points: 

First,  as  the  Commission  itself  has  recognized,  special  access  today  is  a  mature 
competitive  market,  and  that  fact  is  due  in  part  to  previous  Commission  policies  that  promoted 
the  growth  of  facilities-based  competition  in  this  market  segment.  To  avoid  jeopardizing  this 
competitive  success  story,  it  is  critical  that  the  Commission  reconfirm  existing  restrictions  on  the 
use  of  unbundled  network  elements  to  provide  traditional  special  access  service. 

Second,  with  respect  to  high  capacity  DS-1  facilities  that  are  used  for  local  traffic,  the 
Commission  itself  has  previously  determined  that,  in  areas  where  the  Commission  has  granted 
pricing  flexibility  to  incumbent  carriers,  competing  carriers  already  have  made  “irreversible 
investments”  in  competing  facilities.  Under  the  standards  in  the  Act  and  the  D.C.  Circuit’s 
orders,  therefore,  unbundling  of  high-capacity  facilities  cannot  be  required  in  these  areas.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 


Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors 
can  and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  Simply  put,  when  competing  carriers  are 
already  successfully  competing  and  serving  customers  using  special  access,  allowing  access  to 
the  same  facilities  at  UNE  prices  is  an  uneconomic  arbitrage  process  that  serves  no  competitive 
purpose  under  the  Act,  and  in  fact  injures  facilities-based  competition.  Consequently,  the 
availability  of  tariffed  special  access  service  provides  additional  support  for  eliminating 
unbundling  obligations  in  those  areas  where  incumbents  have  qualified  for  pricing  flexibility  and 
is  an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements  in 
other  areas. 

Binding  federal  determinations  that  are  consistent  with  these  key  principles  are  critical  to 
providing  the  certainty  that  promotes  investment  by  competitors  and  incumbents  alike.  And 
promoting  investment  in  the  market  segments  served  by  dedicated  high-capacity  facilities  is 
particularly  important  because  it  is  these  higher-end  markets  that  drive  innovation  in  the 
telecommunications  business. 


Sincerely, 


William  P.  Barr 


Attachment 

cc:  Chairman  Powell 

Commissioner  Abernathy 
Commissioner  Copps 
Commissioner  Martin 
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1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 


December  17,  2002 


William  F.  Maher 

Chief,  Wireline  Competition  Bureau 
Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 


Dear  Mr.  Maher: 

The  purpose  of  this  letter  is  to  address  in  greater  detail  the  application  of  the  Act’s 
unbundling  standards  to  high-capacity  facilities  -  loops  and  dedicated  transport.  In  particular, 
this  letter  elaborates  on  three  central  points  addressed  in  William  Barr’s  letter  to  Chairman 
Powell  of  October  16,  2002.  Because  competition  for  the  highest  capacity  services  (DS-3  and 
above)  is  pervasive,  and  there  is  virtually  no  reliance  on  unbundled  elements  for  those  services 
today,  this  discussion  focuses  on  unbundling  requirements  associated  with  dedicated  DS-1 
services. 

•  First,  at  a  bare  minimum,  the  Commission  should  reconfirm  restrictions  on  use  of  high- 
capacity  facilities  to  provide  traditional  special  access  service  for  long  distance  traffic, 
because  the  evidence  is  overwhelming  that  competitors  have  captured  a  significant 
percentage  of  this  market  segment  without  access  to  UNEs. 

•  Second,  with  respect  to  use  of  high  capacity  facilities  for  local  traffic,  the  Commission  itself 
already  determined  in  its  Pricing  Flexibility  Order  that,  in  areas  that  qualify  for  either  Phase  I 
or  Phase  II  pricing  flexibility,  “competitors  have  made  irreversible  investments  in  facilities” 
(14  FCC  Red  14221,  %  11  (1999));  consequently,  under  the  standards  articulated  by  the  D.C. 
Circuit,  no  unbundled  access  to  high-capacity  facilities  can  be  ordered  in  these  areas.  A 
binding  federal  determination  to  this  effect  is  critical  to  providing  the  certainty  that  promotes 
investment  by  competitors  and  incumbents  alike.  And  promoting  investment  in  the  market 
segment  served  by  dedicated  high-capacity  facilities  is  particularly  important  because  it  is 
these  higher-end  markets  that  drive  innovation  in  the  telecommunications  business.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 
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•  Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors  can 
and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  In  particular,  the  availability  of  tariffed 
special  access  service  provides  additional  support  for  eliminating  unbundling  obligations  in 
those  areas  where  incumbents  have  qualified  for  Phase  I  or  Phase  II  pricing  flexibility  and  is 
an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements 
in  other  areas. 

1.  Competitors  Are  Not  “Impaired”  If  Particular  Markets  Are  Contestable  in  the 
Absence  of  Unbundled  Network  Access 

As  an  initial  matter,  four  of  the  key  legal  principles  established  by  the  D.C.  Circuit’s 
decisions  in  United  States  Telecom  Association  v.  FCC,  290  F.3d  415  (D.C.  Cir.  2002)  (“t/5714”) 
and  Competitive  Telecommunications  Association  v.  FCC,  309  F.3d  8  (D.C.  Cir.  2002) 
CCompTel”)  are  particularly  pertinent  to  the  Commission’s  analysis  of  these  issues. 

First,  determination  of  circumstances  where  mandatory  unbundling  may  be  appropriate 
under  section  251  (d)(2) ’s  impairment  standard  must  be  “linked  (in  some  degree)  to  natural 
monopoly”  characteristics  of  an  element.  Unbundling  may  be  appropriate  only  if  “genuinely 
competitive  provision  of  an  element’ s  function  [would  be]  wasteful”  because  “the  cost 
characteristics  of  an  ‘element’  render  it . . .  unsuitable  for  competitive  supply.”  USTA,  290  F.3d 
at  427.  Under  this  standard,  the  Commission  may  require  unbundling  of  a  particular  element 
only  in  circumstances  where  unbundled  access  to  the  element  is  needed  to  permit  requesting 
carriers  to  compete  in  the  particular  market  where  the  carrier  seeks  to  offer  service.  If  the  market 
in  question  is  subject  to  competitive  entry  -  i.e.,  if  the  market  is  contestable  -  in  the  absence  of 
unbundled  access  to  a  particular  element,  competitors  are  not  “impaired”  within  the  meaning  of 
the  statute.  That  standard  is  unquestionably  satisfied  in  cases  where  (1)  a  particular  element  has 
been  “significantly  deployed  on  a  competitive  basis”  (id.  at  422);  or  (2)  if  a  functional  alternative 
to  the  element  is  otherwise  available  either  from  the  incumbent  or  “‘outside  the  incumbent’s 
network.’”  (id.  at  429  (quoting  A TcfeT  Corp.  v.  Iowa  Utils.  Bd.,  525  U.S.  366,  389  (1999) 
('AT&T’))).  Where  markets  are  contestable  without  access  to  unbundled  elements,  the  costs  of 
unbundling  outweigh  any  possible  benefit.  As  the  court  noted,  “[ejach  unbundling  of  an 
element  imposes  costs  of  its  own,  spreading  the  disincentive  to  invest  in  innovation  and  creating 
complex  issues  of  managing  shared  facilities.”  Id.  at  427. 

Second,  the  Commission  must  “consider  the  markets  in  which  a  competitor  ‘seeks  to 
offer’  services  and,  at  an  appropriate  level  of  generality,  ground  the  unbundling  obligation  on 
the  competitor’s  entry  into  those  markets  in  which  denial  of  the  requested  elements  would  in  fact 
impair  the  competitor’s  ability  to  offer  services.”  CompTel,  309  F.3d  at  10  (quoting 
Supplemental  Order  Clarification,  15  FCC  Red  9587,  H  15  (2000))  (emphasis  added).  One 
aspect  of  that  inquiry  must  be  defining  an  appropriate  geographic  market  in  which  to  assess 
impairment.  As  the  Commission  held  in  its  Pricing  Flexibility  Order,  the  task  is  “to  define  . . . 
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geographic  areas  narrowly  enough  so  that  the  competitive  conditions  within  each  area  are 
reasonably  similar,  yet  broadly  enough  to  be  administratively  workable.”  Pricing  Flexibility 
Order,  H  71.  There,  the  Commission  held  that  “MS  As  best  reflect  the  scope  of  competitive  entry, 
and  therefore  are  a  logical  basis  for  measuring  the  extent  of  competition.”  Id.  at  'll  72.  In 
contrast,  the  Commission  rejected  a  wire  center  by  wire  center  analysis,  both  because  it  was 
unnecessary  to  reflect  the  scope  of  competitive  entry  and  because  it  would  be  administratively 
unworkable.  The  D.C.  Circuit  affirmed  this  Commission’s  determination  of  the  appropriate 
geographic  market  for  use  in  assessing  competitive  entry,  and  expressly  rejected  the  argument 
that  it  is  necessary  to  carry  out  such  an  analysis  wire  center  by  wire  center.  WorldCom,  Inc.  v. 
FCC,  238  F.3d  449,  446-61  (D.C.  Cir.  2001)  CWorldCom^'). 

Third,  the  Commission  must  consider  evidence  of  impairment  on  a  service-specific  basis. 
As  the  D.C.  Circuit  noted  in  upholding  the  Commission’s  existing  limitations  on  the  use  of 
unbundled  elements  to  provide  special  access  services,  “it  is  far  from  obvious  to  us  that  the  FCC 
has  the  power  without  an  impairment  finding  as  to  nonlocal  services,  to  require  that  ILECs 
provide  EELs  for  such  services  on  an  unbundled  basis.”  Comptel,  309  F.3d  at  13  (emphasis 
added);  see  also  USTA,  290  E.3d  at  426  (suggesting  that  the  statute  requires  “a  more  nuanced 
concept  of  impairment”  that  considers  “specific  markets  or  market  categories”).  To  use  an 
example  that  is  elaborated  on  below,  in  analyzing  the  need  to  unbundle  high-capacity  facilities, 
the  Commission  should  continue  to  evaluate  the  special  access  market  for  long  distance  traffic  - 
which  has  special  characteristics  for  both  functional  and  historical  reasons  -  as  a  separate  market 
segment. 

Eourth,  because  a  finding  of  impairment  is  a  prerequisite  to  imposing  an  unbundling 
requirement,  and  that  finding  obviously  must  be  based  on  substantial  record  evidence,  the  burden 
is  on  the  proponents  of  unbundling  to  demonstrate  that  the  impairment  standard  has  been 
satisfied  for  a  particular  element  in  a  relevant  segment  of  the  market.  This  point  is  especially 
important  in  cases  such  as  this  where  there  is  no  question  that  the  facilities  at  issue  already  have 
been  significantly  deployed  on  a  competitive  basis.  Under  these  circumstances,  absent  concrete 
evidence  to  the  contrary,  the  presumption  has  to  be  that  the  facilities  are  capable  of  being 
competitively  supplied  both  where  they  have  been  deployed  and  where  they  as  yet  have  not. 
Indeed,  as  the  D.C.  Circuit  recognized,  deployment  of  competitive  facilities  in  certain  markets 
indicates  that  all  markets  with  comparable  characteristics  are  likewise  contestable,  even  if 
facilities  have  not  actually  been  deployed.  See  USTA,  290  E.3d  at  422.  Or  as  Chairman  Powell 
put  it  at  the  time  of  the  UNE  Remand  Order:  “evidence  of  CLEC  [facilities]  deployment 
strongly  suggests  that  CLECs  are  not  significantly  impaired  without  access  .  .  .  both  in  areas  in 
which  CLECs  have  deployed  [facilities]  and  areas  in  which  they  have  not  done  so.'"  15  FCC 
Red  3696,  3927  (1999)  (emphasis  added). 

2.  The  Commission  Should  Retain  Its  Restriction  on  Special  Access  Bypass 

At  a  bare  minimum,  the  Commission  should  confirm  that  high-capacity  facilities  need  not 
be  made  available  -  either  alone  or  in  combinations  -  for  the  provision  of  traditional  special 
access  service,  i.e.,  in  those  situations  where  the  requesting  carrier  seeks  to  use  the  requested 
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facilities  to  establish  a  connection  between  the  customer’s  premises  and  a  carrier’s  point  of 
presence  without  providing  “a  significant  amount  of  local  exchange  service.”  See  Supplemental 
Order  Clarification,  *![  8. 

As  noted  above,  the  D.C.  Circuit  has  already  held  that  the  Commission  was  permitted  - 
indeed,  required  -  by  the  terms  of  the  Act  to  undertake  a  service-specific  analysis  that 
distinguishes  between  the  local  and  long-distance-access  segments  of  the  market.  CompTel,  309 
F.3d  at  13.  And  when  it  comes  to  special  access  service  for  long  distance  traffic,  the 
Commission  has  correctly  recognized  that  the  extensive  existing  competition  proves  that 
telecommunications  carriers  are  not  impaired  in  their  ability  to  provide  special  access  service 
without  access  to  unbundled  elements.  To  the  contrary,  the  FCC  has  properly  found  that  the 
market  for  special  access  has  become  highly  competitive  in  the  absence  of  UNE  access. 
“Competitive  access,  which  originated  in  the  mid-1980s,  is  a  mature  source  of  [facilities-based] 
competition  in  telecommunications  markets.”  Supplemental  Order  Clarification,  H  18.  This  is 
true  regardless  of  whether  the  special  access  traffic  at  issue  is  voice  or  data,  as  would  be 
expected  because  the  facilities  used  for  both  types  of  traffic  are  the  same. 

The  FCC’s  prior  decision  to  restrict  the  use  of  UNEs  to  provide  special  access  service 
was  sound.  In  the  Supplemental  Order  Clarification,  the  Commission  properly  noted  that  “the 
exchange  access  market  occupies  a  different  legal  category  from  the  market  for  telephone 
exchange  services.”  Supplemental  Order  Clarification,  H  14.  It  was  therefore  impossible  for  the 
Commission  to  grant  competitors  access  to  network  elements  “solely  or  primarily  for  use  in  the 
exchange  access  market”  without  first  finding  that  competitors  are  impaired  in  their  ability  to 
provide  special  access  services  without  access  to  UNEs.  M  at  'll  15.  Based  on  the  record  before 
it,  the  Commission  found  no  evidence  that  competitors  in  the  special  access  market  are  impaired 
without  access  to  unbundled  loops  and  transport:  “we  generally  do  not  impose  such  obligations 
first  and  conduct  our  ‘impair’  inquiry  afterwards.”  Id.  at*]!  16.  Moreover,  to  grant  access  could 
cause  “substantial  market  dislocations”  by  “undercut[ting]  the  market  position  of  many  facilities- 
based  competitive  access  providers.”  Id.  atHV,  18. 

The  current  record  strongly  supports  those  conclusions.  No  party  has  introduced 
evidence,  let  alone  carried  their  burden  of  demonstrating,  that  competitors  are  impaired  in  the 
provision  of  special  access  service.  To  the  contrary,  the  evidence  is  that  competition  has 
continued  to  thrive  in  the  rapidly  expanding  special  access  market  without  access  to  UNEs. 
Competitors  account  for  a  third  or  more  of  total  special  access  revenues  nationwide,  and  their 
share  of  the  market  has  been  growing  rapidly.  See  UNE  Eact  Report  2002  at  III-l,  IV-6,  IV-7. 
Competitors  now  have  extensive  local  networks  in  place  in  most  of  the  markets  where  special 
access  demand  is  concentrated.  A  number  of  wholesale  fiber  suppliers  also  serve  most  major 
markets.  And  even  in  the  areas  where  competitive  facilities  are  not  yet  available,  competing 
providers  have  been  able  to  compete  successfully  by  reselling  special  access  service  purchased 
from  incumbents.  Competitors  now  provide  more  than  150  million  voice-grade  equivalent 
special  access  and  private  lines  using  either  their  own  facilities,  the  facilities  of  other  competitive 
suppliers,  or  by  reselling  ILEC  special  access  service.  Such  widespread  and  pervasive 
competition  establishes  beyond  serious  dispute  that  the  traditional  special  access  market  is 
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contestable  -  that  is,  that  competing  providers  can  and  do  compete  effectively  in  the  special 
access  market  without  UNEs.  Consequently,  the  record  here  compels  the  conclusion  that 
competing  providers  are  not  impaired  in  their  “ability  to  provide  long  distance  or  exchange 
access  service”  without  access  to  unbundled  elements,  including  high  capacity  loops  and 
transport.  Cf.  CompTel,  309  F.3d  at  13. 

Moreover,  the  Commission’s  concerns  about  market  dislocations  and  undermining  the 
market  position  of  facilities-based  competitors  likewise  require  that  the  Commission  affirm  its 
determination  that  competitors  are  not  entitled  to  unbundled  network  elements  to  provide  special 
access  service.  As  the  D.C.  Circuit  noted  in  its  decision  upholding  the  Commission’s  existing 
restrictions  on  the  use  of  UNEs  to  provide  special  access.  Congress  “preferred  ‘facilities-based 
competition’  over  ‘parasitic  free-riding.’”  CompTel,  309  E.3d  at  20.  It  would  be  contrary  to  the 
goals  of  the  Act  and  this  Commission’s  policies  to  displace  existing  facilities-based  competition 
with  “completely  synthetic  competition”  using  elements  of  the  incumbents’  networks  provided  at 
TELRIC  rates.  See  USTA,  290  E.3d  at  424.  At  a  minimum,  therefore,  it  is  critical  to  maintain 
restrictions  on  the  use  of  unbundled  elements  to  provide  special  access  in  order  to  avoid 
disrupting  this  well  functioning,  competitive  market. 

Moreover,  the  current  restrictions  were  proposed  by  a  cross-industry  group  that  included 
major  CLECs,  and  were  expressly  upheld  by  the  D.C.  Circuit  in  CompTel,  309  E.3d  at  22.  While 
some  CLECs  unquestionably  have  tried  to  game  the  current  tests  for  determining  whether  the 
substantial  local  traffic  requirement  is  satisfied,  overall  the  tests  have  proven  to  be  workable.  In 
fact,  while  some  parties  here  rehash  their  previous  claims  that  the  tests  are  not  administratively 
feasible,  the  D.C.  Circuit  squarely  rejected  those  claims,  holding  that  “it  is  plain  that  supplying 
the  information  is  feasible,  as  the  FCC  has  produced  evidence  that  some  carriers  are  taking 
advantage  of  the  safe  harbors.”  Id.  If  anything,  the  current  tests  are  too  lax  and  allow  circuits  to 
be  converted  to  sub-competitive  TELRIC  pricing  even  when  they  are  used  predominantly  for 
non-local  traffic.  Given  all  of  this,  there  is  no  basis  for  relaxing  these  existing  restrictions 
further,  and  doing  so  would  serve  only  to  undermine  the  mature  facilities-based  competition  that 
already  exists. 

This  is  equally  true  of  the  existing  companion  rule  prohibiting  “commingling”  of 
unbundled  elements  with  special  access  services.  As  the  Commission  explained  to  the  D.C. 
Circuit,  this  prohibition  is  “the  only  way  to  prevent  carriers  from  using  these  units  ‘solely  or 
primarily  to  bypass  special  access  services,”’  because  “allowing  commingling  would  allow 
carriers  to  avoid  the  requirement  that  each  customer  be  provided  a  significant  amount  of  local 
exchange  service.”  Id.  at  22-23.  The  court  agreed,  and  recognized  that  the  prohibition  is 
necessary  to  prevent  the  “gaming”  that  otherwise  would  occur.  For  example,  as  the  court  itself 
pointed  out,  the  absence  of  a  commingling  restriction  would  “allow  the  entire  base  of  the  loop  or 
‘channel  termination’  portion  of  special  access  circuits  to  be  converted  into  unbundled  loops.” 

Id.  at  24.  And  that,  of  course,  would  undermine  the  existing  facilities-based  competition  that  the 
Commission  sought  to  preserve  and  promote. 
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3.  Where  ILECs  Have  Qualified  for  Pricing  Flexibility,  They  Should  Not  Be 

Required  To  Provide  Unbundled  Access  to  High  Capacity  Facilities 

Even  if  CLECs  plan  to  use  high-capacity  facilities  to  provide  a  substantial  amount  of 
local  exchange  service  -  as  opposed  to  solely  or  primarily  special  access  service  -  they  should 
not  have  access  to  unbundled  high  capacity  loops  and  transport  where  the  market  for  local 
services  provided  using  these  facilities  is  contestable  without  access  to  high  capacity  facilities  at 
UNE  rates.  In  those  situations  where  competitive  facilities  already  exist,  provision  of  those 
facilities  is  not  merely  contestable,  but  already  contested.  Indeed,  to  require  access  in  that 
circumstance  -  i.e.,  where  facilities  have  been  “significantly  deployed  on  a  competitive  basis” 
(USTA,  290  F.3d  at  422)  -  would  violate  the  Supreme  Court’s  admonition  that  the  Commission 
cannot  “blind  itself  to  the  availability  of  elements  outside  the  incumbent’s  network”  {AT&T,  525 
U.S.  at  389). 

It  is  critical  that  the  Commission  itself  establish  binding  restrictions  on  incumbents’ 
unbundling  obligations  based  on  objective  market  conditions.  Clear,  readily  applied  national 
rules  will  provide  stability  and  certainty,  which  will  in  turn  promote  investment  and  innovation 
by  competitors  and  incumbents  alike.  And  the  Commission  unquestionably  has  both  the  legal 
authority  and  the  obligation  to  establish  binding  national  rules:  the  Act  gives  “the  Commission” 

-  not  the  states  -  the  power  to  “determin[e]  what  network  elements  should  be  made  available” 
on  an  unbundled  basis.  47  U.S.C.  §  251(d). 

Moreover,  the  Commission  has  already  created  an  appropriate  framework  -  and  in  a 
series  of  subsequent  orders  already  has  applied  that  framework  itself  -  for  initially  identifying 
certain  geographic  markets  where  unbundling  of  high-capacity  facilities  cannot  be  required  in  its 
Pricing  Flexibility  Order.  In  that  order,  the  Commission  granted  incumbents  pricing  flexibility 
for  special  access  services,  conditioned  on  a  showing  that  “market  conditions  in  a  particular  area 
warrant  the  relief  at  issue.”  Pricing  Flexibility  Order,  ‘1 68.  The  requisite  showing  focuses  on 
precisely  the  question  that  the  courts  have  made  clear  must  be  considered  before  any  unbundled 
access  may  be  required:  investment  in  competitive  facilities.  Indeed,  the  Commission  granted 
relief  specifically  because  it  determined  that  certain  geographic  markets  were  contestable  where 
a  significant  portion  of  those  geographic  areas  already  were  being  contested  -  that  is,  competing 
providers  already  had  made  sunk  investments  in  competing  facilities. 

Thus,  the  Commission  ruled  that  incumbents  are  to  be  granted  “Phase  I”  regulatory  relief 

-  that  is,  the  ability  to  offer  contract  tariffs  and  volume  and  term  discounts  -  once  they  can  show 
that  “competitors  have  made  irreversible  investments  in  the  facilities  needed  to  provide  the 
services  at  issue.”  Id.  at  f  69.  As  the  Commission  found,  such  investment  “is  an  important 
indicator  of . . .  irreversible  entry”  because,  even  if  a  particular  competitor  does  not  succeed, 
“that  equipment  remains  available  and  capable  of  providing  service  in  competition  with  the 
incumbent.”  Id.  at  *![  80.  And  to  obtain  “Phase  11”  relief,  where  the  incumbent’s  own  rates  are 
effectively  deregulated,  the  incumbent  must  make  an  even  more  extensive  showing  -  that  is,  it 
must  show  that  the  market  not  only  is  contestable,  but  that  a  sufficient  portion  of  the  geographic 
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market  at  issue  is  actually  being  contested  such  that  the  market  is  workably  competitive  and 
market  forces  alone  will  constrain  the  incumbent’s  rates.  Id.  at  'll  69. 

The  Commission  has  established  separate  competitive  triggers  to  allow  pricing  flexibility 
for  (1)  dedicated  transport  and  (2)  service  over  high-capacity  loops,  known  as  “channel 
terminations.’’  See  id.  at  'll  70.  Accordingly,  a  determination  that  “competitors  have  made 
irreversible  investments  in  the  facilities  needed”  to  provide  dedicated  transport  establishes  that 
competitors  are  not  impaired  without  unbundled  access  to  an  incumbent’s  high-capacity 
dedicated  transport  facilities.  If  an  incumbent  has  been  granted  Phase  I  relief  with  respect  to 
dedicated  transport  in  a  particular  MSA,  therefore,  the  Commission  should  not  require  provision 
of  unbundled  access  to  dedicated  transport.  The  same  logic  applies  to  high-capacity  loops:  in 
any  MSA  where  the  Commission  has  granted  Phase  I  relief  for  channel  terminations  under  the 
separate  standard  that  applies  to  those  facilities,  the  Commission  should  not  require  provision  of 
unbundled  access  to  high  capacity  loops. 

The  Commission  should  definitively  eliminate  unbundling  obligations  wherever  the 
incumbent  has  qualified  for  either  Phase  I  or  Phase  II  relief.  Phase  I  triggers  were  specifically 
designed  to  identify  markets  where  there  is  “facilities-based  competition  with  significant  sunk 
investment”  and  therefore  an  alternative  to  an  incumbent’s  facilities  for  the  provision  of  service. 
See  id.  at  'll  80.  By  contrast.  Phase  II  relief  -  which  essentially  deregulates  incumbents’  rates  -  is 
granted  in  those  markets  where  competitors  have  already  “established  a  significant  market 
presence,”  sufficient  to  constrain  ILEC  end-user  pricing.  Id.  at  'll  141;  see  also  id.  at  'll  77 
(“competitors  that  are  sufficiently  entrenched  to  survive  attempts  by  incumbents  to  exclude  them 
from  the  market  |by  lowering  prices  to  end-users]  may  not  yet  have  a  sufficient  market  presence 
to  constrain  prices  throughout  the  MSA”).  Because  the  impairment  analysis  must  focus  on 
“CLECs’  ability  to  provide  . . .  service,”  (CompTel,  309  E.3d  at  13  (emphasis  added)),  the 
existence  of  mature  competition  -  while  more  than  sufficient  to  establish  non-impairment  -  is  not 
necessary  to  demonstrate  non-impairment. 

The  fact  that  an  incumbent  has  been  granted  Phase  I  or  Phase  II  pricing  flexibility  relief 
in  a  particular  area  provides  conclusive  evidence  that  the  corresponding  network  elements  -  i.e., 
high-capacity  transport  or  loops  -  need  not  be  made  available  on  an  unbundled  basis  in  that  area. 
At  the  same  time,  the  fact  that  an  ILEC  has  not  yet  received  such  relief  in  a  particular  geographic 
area  -  and  such  relief  currently  covers  only  37  percent  of  Verizon’s  wire  centers  (and  a  smaller 
percentage  of  wire  centers  nationwide)  -  does  not  relieve  the  Commission  of  the  need  to  conduct 
an  impairment  inquiry  with  respect  to  these  other  areas.  To  the  contrary,  competing  carriers  can 
and  have  deployed  competing  facilities  outside  the  areas  where  incumbents  have  been  granted 
pricing  flexibility  as  well.  And  if  the  segment  of  the  local  market  served  with  high-capacity 
facilities  is  contestable  in  the  absence  of  unbundled  access,  granting  such  access  would  be 
contrary  to  the  “goals  of  the  Act.”  AT&T,  525  U.S.  at  388.  Accordingly,  the  Commission 
should  establish  additional,  objective  triggers  for  the  removal  of  high-capacity  facilities  from  the 
UNE  list  outside  the  areas  where  pricing  flexibility  has  been  granted. 
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We  continue  to  believe  that  the  extensive  evidence  demonstrating  that  competing  carriers 
have  widely  deployed  their  own  high-capacity  facilities  where  there  is  demand  for  high-capacity 
services  shows  that  they  are  not  impaired  anywhere  without  the  ability  to  purchase  these 
facilities  from  incumbents  at  artificially  low  TELRIC  rates.  At  an  absolute  minimum,  however, 
just  as  the  Commission  determined  that  “collocation  can  reasonably  serve  as  a  measure  of 
competition  in  a  given  market  and  predictor  of  competitive  constraints  upon  future  EEC 
behavior”  {WorldCom,  238  F.3d  at  459),  the  Commission  should  likewise  rule  that,  outside  those 
areas  where  pricing  flexibility  has  been  granted,  high-capacity  facilities  do  not  have  to  be 
available  as  UNEs  in  any  wire  center  where  there  are  two  or  more  fiber-based  collocated 
competitors  -  regardless  of  the  prevalence  of  collocation  in  the  remainder  of  the  MSA.  Such  a 
rule  is  fully  supported  by  the  Commission’s  analysis  in  the  Pricing  Flexibility  Order  and  the 
D.C.  Circuit’s  subsequent  affirmance:  collocation  is  a  reliable  indicator  of  sunk  investment  of  a 
type  that  proves  that  the  markets  served  in  that  particular  wire  center  are  contestable.  Indeed,  as 
the  Commission  and  the  court  each  recognized,  collocation  tends  to  underestimate  the  degree  of 
facilities-based  investment,  “because  it  fails  to  account  for  the  presence  of  competitors  that  do 
not  use  collocation  and  have  wholly  bypassed  incumbent  EEC  facilities.”  Pricing  Flexibility 
Order,  ^  95. 

Finally,  as  long  as  competitors  have  access  to  lEEC  high-capacity  facilities  on  an 
unbundled  basis,  they  have  little  incentive  to  deploy  competing  facilities.  For  that  reason,  the 
Commission  should  require  that high-capacity  facilities  are  made  available,  any  such 
unbundling  obligation  should  have  a  firm  sunset  date. 

4.  The  Commission  Must  Consider  the  Availability  ofILEC  Tariffed  Special 
Access  Services 

The  availability  of  tariffed  special  access  services  as  an  alternative  means  of  serving 
customers  is  an  additional  factor  that  must  be  taken  into  account  as  part  of  the  Commission’s 
impairment  analysis.  Specifically,  the  availability  of  special  access  service  is  an  additional 
factor  that  supports  removing  the  obligation  to  unbundle  high  capacity  facilities  in  any  areas 
where  the  incumbent  has  qualified  for  pricing  flexibility  relief,  and  is  also  a  factor  that  must  be 
taken  into  account  in  establishing  objective  standards  to  determine  whether  high  capacity 
facilities  must  be  unbundled  outside  these  areas. 

Consideration  of  the  availability  of  tariffed  special  access  services  as  an  alternative  is 
compelled  by  the  language  and  logic  of  the  Commission’s  decision  in  the  Supplemental  Order 
Clarification  and  the  Court’s  decisions  in  USTA  and  CompTel.  As  the  Commission  has  held,  it  is 
appropriate  to  impose  an  “unbundling  obligation”  for  purposes  of  offering  a  service  in  a 
particular  market  only  if  “denial  of  the  requested  elements  would  in  fact  impair  the  competitor’s 
ability  to  offer  services”  in  that  market.  Supplemental  Order  Clarification,  'll  15  (emphasis 
added);  see  CompTel,  309  F.3d  at  10.  If  markets  are  contestable  without  access  to  unbundled 
network  elements,  that  is  the  end  of  the  matter.  Or  to  put  it  another  way,  if  competing  providers 
are  able  to  enter  the  market  and  compete  successfully  using  a  combination  of  tariffed  special 
access  services  purchased  from  the  incumbent  and  their  own  facilities,  they  self-evidently  are  not 
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impaired  without  access  to  unbundled  elements.  Indeed,  that  is  precisely  the  way  that 
competition  developed  in  the  long-distance  market:  competing  carriers  relied  initially  on  services 
purchased  from  AT&T  under  volume  and  term  discount  arrangements  until  they  completed  the 
build  out  of  their  own  facilities.  Likewise,  special  access  services  are  available  under  tariffs  that 
include  volume  and  term  discounts,  and  carriers  have  the  same  ability  as  they  do  in  the  long 
distance  market  to  use  these  arrangements  to  supplement  their  own  facilities  as  they  complete  the 
build  out  of  their  networks. 

Accordingly,  competitors’  efforts  to  gain  access  to  high-capacity  facilities  as  UNEs  is 
exclusively  about  price,  since  the  same  function  is  served  by  purchasing  high  capacity  facilities  at 
special  access  rates.  Providing  access  to  facilities  at  TELRIC  rates  -  rather  than  the  competitive 
rates  available  under  tariff  -  simply  encourages  anti-competitive  arbitrage,  an  uneconomic 
wealth  transfer  from  incumbents  to  competitors  that  discourages  productivity  and  innovation  and 
penalizes  investment. 

In  the  case  of  those  local  customers  served  over  high-capacity  facilities,  it  is  clearly  the 
case  that  other  providers  can  and  do  compete  successfully  using  existing  special  access  services 
purchased  from  incumbents  and  others  to  fill  gaps  in  their  networks.  Indeed,  there  is  significant 
marketplace  evidence  that  proves  that  competitors  that  obtain  high-capacity  circuits  from 
incumbents  (rather  than  provisioning  them  independently  or  purchasing  from  a  third-party 
supplier)  rely  on  special  access  services  far  more  often  than  on  UNEs.  In  Verizon’s  region,  for 
example,  competing  carriers  as  a  whole  had  obtained  almost  twice  as  many  DS-1  circuits  as 
special  access  than  as  UNEs.  In  addition,  many  competing  carriers  that  obtain  high  capacity 
circuits  from  incumbents  do  so  entirely  by  purchasing  special  access  service  rather  than  UNEs. 

In  Verizon’s  region,  for  example,  there  are  several  competing  carriers  that  purchase  all  their  DS- 
1  circuits  exclusively  as  special  access,  and  many  others  that  rely  on  special  access  primarily 
(though  not  exclusively)  to  satisfy  their  demand  for  DS-1  circuits.  Based  on  a  sample  of  nine  of 
the  largest  purchasers  of  special  access,  three  purchase  all  of  their  DS-1  circuits  as  special 
access,  and  five  additional  competing  carriers  purchase  80  percent  or  more  of  all  of  their  DS-1 
circuits  as  special  access. 

Moreover,  there’s  no  real  question  that  competing  carriers  are  competing  successfully 
using  tariffed  special  access  services  purchased  from  incumbents  and  others  to  provide  local 
services  as  well  as  to  provide  their  own  special  access  services  for  long  distance  traffic.  This 
makes  sense  given  the  nature  of  special  access  service  and  the  markets  served.  Tariffed  special 
access  services  are  provided  over  dedicated  point-to-point  facilities  deployed  specifically  to  meet 
the  needs  of  carriers  and  business  customers,  not  residential  users.  For  example,  carriers  can  and 
do  use  existing  special  access  services  to  provide  the  direct  link  between  customer  premises  and 
their  local  networks  (as  opposed  to  a  long  distance  carrier’s  POP),  including  their  equipment 
collocated  in  incumbent’s  central  offices  -  even  in  circumstances  where  the  ILEC  provides  no 
service  of  any  kind  to  the  end-user  customer  directly.  This  allows  carriers  to  integrate  the  special 
access  circuits  into  their  own  local  networks,  and  use  them  to  carry  customers’  local  as  well  as 
long  distance  traffic.  Using  such  services,  providers  have  successfully  competed  for  business 
customers  of  all  shapes  and  sizes,  from  the  most  concentrated  and  most  lucrative 
telecommunications  consumers  to  small  business  customers.  For  example,  the  customers  that  are 
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being  served  by  competing  carriers  in  this  fashion  range  from  donut  shops  and  car  dealerships  to 
law  firms,  doctor’s  offices,  brokerage  branch  offices,  hospitals,  and  educational  institutions. 

There  can  thus  be  no  doubt  that  there  is  already  fierce  competition  to  serve  those 
customers,  both  in  the  market  for  the  customer-to-carrier  connections  themselves  and  in  the 
vertical  telecommunications  markets  -  including  long-distance  and  local  voice  and  data  services 
-  in  which  high-capacity  facilities  provide  an  input.  Indeed,  competing  carriers  have  won 
roughly  150  million  voice  grade  equivalent  lines  using  a  combination  of  their  own  facilities  and 
special  access  circuits  purchased  from  incumbents  and  others.  And  they  are  competing 
successfully  in  providing  various  services  that  use  special  access  as  an  input,  such  as  enterprise 
long  distance  services,  high-speed  data  services  such  as  ATM  and  Frame  Relay,  and  local 
services  provided  to  large  business  customers.  Indeed,  a  group  of  large  business  customers  just 
informed  the  WorldCom  bankruptcy  court  that,  “Sprint,  AT&T  and  WorldCom  account  for  over 
90%  of  enterprise  telecommunications  usage  and  are  widely  viewed  as  the  only  interexchange 
carriers  capable  of  providing  the  full  suite  of  network  services  required  by  major  corporations.” 
The  evidence  of  such  robust  competition  in  vertical  or  adjacent  markets  establishes  that  access  to 
high-capacity  facilities  is  no  barrier  to  competition.  Cf  Advanced  Health-Care  v.  Radford 
Comm.  Hosp.,  910  F.2d  139,  150  (1990)  (“[T]he  central  concern  in  an  essential  facilities  claim  is 
whether  market  power  in  one  market  is  being  used  to  create  or  further  a  monopoly  in  another 
market.”);  USTA,  290  F.3d  at  427  n.4.  Indeed,  as  this  Commission  has  held,  once  such 
competition  exists,  it  can  expand  into  additional  market  segments:  “large  customers  may  create 
the  inducement  for  potential  competitors  to  invest  in  sunk  facilities  which,  once  sunk,  can  be 
used  to  serve  adjacent  smaller  customers.”  Pricing  Flexibility  Order,  H  79. 

Taking  account  of  the  availability  of  special  access  services  as  an  alternative  to 
unbundling  high-capacity  facilities  is  especially  appropriate  in  light  of  the  unique  characteristics 
of  special  access.  The  Commission  has  already  concluded  that  special  access  services  are 
competitive,  and  that  -  in  many  markets  -  competition  already  constrains  special  access  retail 
prices,  and  competitors  have  used  special  access  in  combination  with  their  own  facilities  to  enter 
local  markets.  Taking  into  account  the  availability  of  competitive  special  access  service  in  this 
context  thus  does  not  compel  the  conclusion,  for  example,  that  the  possibility  of  competing  by 
reselling  incumbents’  retail  services  would  eliminate  the  need  to  unbundle  local  loops  for 
provision  of  local  voice  service.  But  under  the  specific  circumstances  here,  where  tariffed 
special  access  services  can  and  are  being  used  to  compete  successfully,  it  would  be  reversible 
error  for  the  Commission  to  fail  to  take  that  alternative  into  account  in  conducting  its  impairment 
analysis. 

Finally,  Verizon’s  opponents  claim  that  the  only  reason  they  buy  Verizon’s  special  access 
services  is  because  they  have  been  unable  to  obtain  the  equivalent  services  as  UNEs.  As  an 
initial  matter,  as  we  have  explained  at  length  elsewhere,  Verizon  does  provide  unbundled  high- 
capacity  facilities  wherever  such  facilities  exist.  The  instances  in  which  it  does  not  do  so  are 
those  where  the  requested  facilities  do  not  exist,  and,  therefore,  they  could  not  be  provided 
without  investing  in  and  deploying  new  facilities  or  equipment  or  without  undertaking  significant 
construction  work.  That  is  entirely  consistent  with  the  Act,  which  the  Commission  has 
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recognized  “does  not  require  [Verizon]  to  construct  network  elements  ...  for  the  sole  purpose  of 
unbundling  those  elements  for  ...  other  carriers.”  See,  e.g.,  Virginia  Arbitration  Non-Cost 
Order,  CC  00-218,  DA  02-1731, 1 468  (rel.  July  17, 2002).  Moreover,  even  in  those  instances, 
the  simple  fact  is  that  Verizon  will  build  facilities  for  use  by  competing  carriers  to  the  same 
extent  as  it  will  for  its  own  retail  customers,  and  will  make  the  newly  constructed  facilities 
available  at  competitive  special  access  rates  (which,  in  contrast  to  sub-competitive  TELRIC 
rates,  provide  at  least  an  opportunity  to  recover  the  costs  of  constructing  the  facilities). 

More  fundamentally,  however,  the  opponents’  claim  misses  the  point  entirely. 

Regardless  of  the  reason  they  use  special  access  services  purchased  from  Verizon  to  compete, 
the  fact  of  the  matter  is  that  they  have  demonstrated  they  are  able  to  enter  and  compete 
successfully  by  using  those  services.  While  they  no  doubt  would  prefer  to  pay  the  artificially 
low  TELRIC  rates,  that  proves  nothing.  If  competing  carriers  are  able  to  enter  and  compete 
using  a  combination  of  special  access  and  their  own  facilities  (as  these  carriers  have),  then  they 
self-evidently  are  not  impaired  without  access  to  the  same  facilities  at  UNE  rates.  And  providing 
access  to  these  facilities  at  artificially  low  rates  under  these  circumstances  would  merely 
undermine  the  continued  growth  of  facilities-based  competition  and  flout  the  directives  of  the 
D.C.  Circuit. 


Sincerely, 


Michael  E.  Glover 
Senior  Vice  President  and 
Deputy  General  Counsel 


Federal  Regulatory  Affairs 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 
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Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 


December  17,  2002 


Phone  212.395.1689 
Fax  212.597.2587 


The  Honorable  Michael  Copps 
Commissioner 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Commissioner  Copps: 

This  is  a  follow  up  to  my  letter  to  Chairman  Powell  of  October  16,  2002  in  which  I 
proposed  a  framework  for  addressing  the  issues  before  the  Commission  in  the  pending  review  of 
its  unbundled  network  element  rules. 

My  purpose  here  is  to  provide  you  with  a  copy  of  the  attached  letter,  which  elaborates  on 
certain  of  the  points  made  in  my  October  16  correspondence  discussing  application  of  the  Act’s 
unbundling  standard  to  the  competitive  special  access  market  and  to  high-capacity  facilities 
generally.  Specifically,  the  attached  letter  elaborates  on  three  crucial  points: 

First,  as  the  Commission  itself  has  recognized,  special  access  today  is  a  mature 
competitive  market,  and  that  fact  is  due  in  part  to  previous  Commission  policies  that  promoted 
the  growth  of  facilities-based  competition  in  this  market  segment.  To  avoid  jeopardizing  this 
competitive  success  story,  it  is  critical  that  the  Commission  reconfirm  existing  restrictions  on  the 
use  of  unbundled  network  elements  to  provide  traditional  special  access  service. 

Second,  with  respect  to  high  capacity  DS-1  facilities  that  are  used  for  local  traffic,  the 
Commission  itself  has  previously  determined  that,  in  areas  where  the  Commission  has  granted 
pricing  flexibility  to  incumbent  carriers,  competing  carriers  already  have  made  “irreversible 
investments”  in  competing  facilities.  Under  the  standards  in  the  Act  and  the  D.C.  Circuit’s 
orders,  therefore,  unbundling  of  high-capacity  facilities  cannot  be  required  in  these  areas.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 


Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors 
can  and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  Simply  put,  when  competing  carriers  are 
already  successfully  competing  and  serving  customers  using  special  access,  allowing  access  to 
the  same  facilities  at  UNE  prices  is  an  uneconomic  arbitrage  process  that  serves  no  competitive 
purpose  under  the  Act,  and  in  fact  injures  facilities-based  competition.  Consequently,  the 
availability  of  tariffed  special  access  service  provides  additional  support  for  eliminating 
unbundling  obligations  in  those  areas  where  incumbents  have  qualified  for  pricing  flexibility  and 
is  an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements  in 
other  areas. 

Binding  federal  determinations  that  are  consistent  with  these  key  principles  are  critical  to 
providing  the  certainty  that  promotes  investment  by  competitors  and  incumbents  alike.  And 
promoting  investment  in  the  market  segments  served  by  dedicated  high-capacity  facilities  is 
particularly  important  because  it  is  these  higher-end  markets  that  drive  innovation  in  the 
telecommunications  business. 


Sincerely, 


William  P.  Barr 


Attachment 

cc:  Chairman  Powell 

Commissioner  Abernathy 
Commissioner  Adelstein 
Commissioner  Martin 
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1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 


December  17,  2002 


William  F.  Maher 

Chief,  Wireline  Competition  Bureau 
Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 


Dear  Mr.  Maher: 

The  purpose  of  this  letter  is  to  address  in  greater  detail  the  application  of  the  Act’s 
unbundling  standards  to  high-capacity  facilities  -  loops  and  dedicated  transport.  In  particular, 
this  letter  elaborates  on  three  central  points  addressed  in  William  Barr’s  letter  to  Chairman 
Powell  of  October  16,  2002.  Because  competition  for  the  highest  capacity  services  (DS-3  and 
above)  is  pervasive,  and  there  is  virtually  no  reliance  on  unbundled  elements  for  those  services 
today,  this  discussion  focuses  on  unbundling  requirements  associated  with  dedicated  DS-1 
services. 

•  First,  at  a  bare  minimum,  the  Commission  should  reconfirm  restrictions  on  use  of  high- 
capacity  facilities  to  provide  traditional  special  access  service  for  long  distance  traffic, 
because  the  evidence  is  overwhelming  that  competitors  have  captured  a  significant 
percentage  of  this  market  segment  without  access  to  UNEs. 

•  Second,  with  respect  to  use  of  high  capacity  facilities  for  local  traffic,  the  Commission  itself 
already  determined  in  its  Pricing  Flexibility  Order  that,  in  areas  that  qualify  for  either  Phase  I 
or  Phase  II  pricing  flexibility,  “competitors  have  made  irreversible  investments  in  facilities” 
(14  FCC  Red  14221,  %  11  (1999));  consequently,  under  the  standards  articulated  by  the  D.C. 
Circuit,  no  unbundled  access  to  high-capacity  facilities  can  be  ordered  in  these  areas.  A 
binding  federal  determination  to  this  effect  is  critical  to  providing  the  certainty  that  promotes 
investment  by  competitors  and  incumbents  alike.  And  promoting  investment  in  the  market 
segment  served  by  dedicated  high-capacity  facilities  is  particularly  important  because  it  is 
these  higher-end  markets  that  drive  innovation  in  the  telecommunications  business.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 
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•  Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors  can 
and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  In  particular,  the  availability  of  tariffed 
special  access  service  provides  additional  support  for  eliminating  unbundling  obligations  in 
those  areas  where  incumbents  have  qualified  for  Phase  I  or  Phase  II  pricing  flexibility  and  is 
an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements 
in  other  areas. 

1.  Competitors  Are  Not  “Impaired”  If  Particular  Markets  Are  Contestable  in  the 
Absence  of  Unbundled  Network  Access 

As  an  initial  matter,  four  of  the  key  legal  principles  established  by  the  D.C.  Circuit’s 
decisions  in  United  States  Telecom  Association  v.  FCC,  290  F.3d  415  (D.C.  Cir.  2002)  (“t/5714”) 
and  Competitive  Telecommunications  Association  v.  FCC,  309  F.3d  8  (D.C.  Cir.  2002) 
CCompTel”)  are  particularly  pertinent  to  the  Commission’s  analysis  of  these  issues. 

First,  determination  of  circumstances  where  mandatory  unbundling  may  be  appropriate 
under  section  251  (d)(2) ’s  impairment  standard  must  be  “linked  (in  some  degree)  to  natural 
monopoly”  characteristics  of  an  element.  Unbundling  may  be  appropriate  only  if  “genuinely 
competitive  provision  of  an  element’ s  function  [would  be]  wasteful”  because  “the  cost 
characteristics  of  an  ‘element’  render  it . . .  unsuitable  for  competitive  supply.”  USTA,  290  F.3d 
at  427.  Under  this  standard,  the  Commission  may  require  unbundling  of  a  particular  element 
only  in  circumstances  where  unbundled  access  to  the  element  is  needed  to  permit  requesting 
carriers  to  compete  in  the  particular  market  where  the  carrier  seeks  to  offer  service.  If  the  market 
in  question  is  subject  to  competitive  entry  -  i.e.,  if  the  market  is  contestable  -  in  the  absence  of 
unbundled  access  to  a  particular  element,  competitors  are  not  “impaired”  within  the  meaning  of 
the  statute.  That  standard  is  unquestionably  satisfied  in  cases  where  (1)  a  particular  element  has 
been  “significantly  deployed  on  a  competitive  basis”  (id.  at  422);  or  (2)  if  a  functional  alternative 
to  the  element  is  otherwise  available  either  from  the  incumbent  or  “‘outside  the  incumbent’s 
network.’”  (id.  at  429  (quoting  A TcfeT  Corp.  v.  Iowa  Utils.  Bd.,  525  U.S.  366,  389  (1999) 
('AT&T’))).  Where  markets  are  contestable  without  access  to  unbundled  elements,  the  costs  of 
unbundling  outweigh  any  possible  benefit.  As  the  court  noted,  “[ejach  unbundling  of  an 
element  imposes  costs  of  its  own,  spreading  the  disincentive  to  invest  in  innovation  and  creating 
complex  issues  of  managing  shared  facilities.”  Id.  at  427. 

Second,  the  Commission  must  “consider  the  markets  in  which  a  competitor  ‘seeks  to 
offer’  services  and,  at  an  appropriate  level  of  generality,  ground  the  unbundling  obligation  on 
the  competitor’s  entry  into  those  markets  in  which  denial  of  the  requested  elements  would  in  fact 
impair  the  competitor’s  ability  to  offer  services.”  CompTel,  309  F.3d  at  10  (quoting 
Supplemental  Order  Clarification,  15  FCC  Red  9587,  H  15  (2000))  (emphasis  added).  One 
aspect  of  that  inquiry  must  be  defining  an  appropriate  geographic  market  in  which  to  assess 
impairment.  As  the  Commission  held  in  its  Pricing  Flexibility  Order,  the  task  is  “to  define  . . . 
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geographic  areas  narrowly  enough  so  that  the  competitive  conditions  within  each  area  are 
reasonably  similar,  yet  broadly  enough  to  be  administratively  workable.”  Pricing  Flexibility 
Order,  H  71.  There,  the  Commission  held  that  “MS  As  best  reflect  the  scope  of  competitive  entry, 
and  therefore  are  a  logical  basis  for  measuring  the  extent  of  competition.”  Id.  at  'll  72.  In 
contrast,  the  Commission  rejected  a  wire  center  by  wire  center  analysis,  both  because  it  was 
unnecessary  to  reflect  the  scope  of  competitive  entry  and  because  it  would  be  administratively 
unworkable.  The  D.C.  Circuit  affirmed  this  Commission’s  determination  of  the  appropriate 
geographic  market  for  use  in  assessing  competitive  entry,  and  expressly  rejected  the  argument 
that  it  is  necessary  to  carry  out  such  an  analysis  wire  center  by  wire  center.  WorldCom,  Inc.  v. 
FCC,  238  F.3d  449,  446-61  (D.C.  Cir.  2001)  CWorldCom^'). 

Third,  the  Commission  must  consider  evidence  of  impairment  on  a  service-specific  basis. 
As  the  D.C.  Circuit  noted  in  upholding  the  Commission’s  existing  limitations  on  the  use  of 
unbundled  elements  to  provide  special  access  services,  “it  is  far  from  obvious  to  us  that  the  FCC 
has  the  power  without  an  impairment  finding  as  to  nonlocal  services,  to  require  that  ILECs 
provide  EELs  for  such  services  on  an  unbundled  basis.”  Comptel,  309  F.3d  at  13  (emphasis 
added);  see  also  USTA,  290  E.3d  at  426  (suggesting  that  the  statute  requires  “a  more  nuanced 
concept  of  impairment”  that  considers  “specific  markets  or  market  categories”).  To  use  an 
example  that  is  elaborated  on  below,  in  analyzing  the  need  to  unbundle  high-capacity  facilities, 
the  Commission  should  continue  to  evaluate  the  special  access  market  for  long  distance  traffic  - 
which  has  special  characteristics  for  both  functional  and  historical  reasons  -  as  a  separate  market 
segment. 

Eourth,  because  a  finding  of  impairment  is  a  prerequisite  to  imposing  an  unbundling 
requirement,  and  that  finding  obviously  must  be  based  on  substantial  record  evidence,  the  burden 
is  on  the  proponents  of  unbundling  to  demonstrate  that  the  impairment  standard  has  been 
satisfied  for  a  particular  element  in  a  relevant  segment  of  the  market.  This  point  is  especially 
important  in  cases  such  as  this  where  there  is  no  question  that  the  facilities  at  issue  already  have 
been  significantly  deployed  on  a  competitive  basis.  Under  these  circumstances,  absent  concrete 
evidence  to  the  contrary,  the  presumption  has  to  be  that  the  facilities  are  capable  of  being 
competitively  supplied  both  where  they  have  been  deployed  and  where  they  as  yet  have  not. 
Indeed,  as  the  D.C.  Circuit  recognized,  deployment  of  competitive  facilities  in  certain  markets 
indicates  that  all  markets  with  comparable  characteristics  are  likewise  contestable,  even  if 
facilities  have  not  actually  been  deployed.  See  USTA,  290  E.3d  at  422.  Or  as  Chairman  Powell 
put  it  at  the  time  of  the  UNE  Remand  Order:  “evidence  of  CLEC  [facilities]  deployment 
strongly  suggests  that  CLECs  are  not  significantly  impaired  without  access  .  .  .  both  in  areas  in 
which  CLECs  have  deployed  [facilities]  and  areas  in  which  they  have  not  done  so.'"  15  FCC 
Red  3696,  3927  (1999)  (emphasis  added). 

2.  The  Commission  Should  Retain  Its  Restriction  on  Special  Access  Bypass 

At  a  bare  minimum,  the  Commission  should  confirm  that  high-capacity  facilities  need  not 
be  made  available  -  either  alone  or  in  combinations  -  for  the  provision  of  traditional  special 
access  service,  i.e.,  in  those  situations  where  the  requesting  carrier  seeks  to  use  the  requested 
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facilities  to  establish  a  connection  between  the  customer’s  premises  and  a  carrier’s  point  of 
presence  without  providing  “a  significant  amount  of  local  exchange  service.”  See  Supplemental 
Order  Clarification,  *![  8. 

As  noted  above,  the  D.C.  Circuit  has  already  held  that  the  Commission  was  permitted  - 
indeed,  required  -  by  the  terms  of  the  Act  to  undertake  a  service-specific  analysis  that 
distinguishes  between  the  local  and  long-distance-access  segments  of  the  market.  CompTel,  309 
F.3d  at  13.  And  when  it  comes  to  special  access  service  for  long  distance  traffic,  the 
Commission  has  correctly  recognized  that  the  extensive  existing  competition  proves  that 
telecommunications  carriers  are  not  impaired  in  their  ability  to  provide  special  access  service 
without  access  to  unbundled  elements.  To  the  contrary,  the  FCC  has  properly  found  that  the 
market  for  special  access  has  become  highly  competitive  in  the  absence  of  UNE  access. 
“Competitive  access,  which  originated  in  the  mid-1980s,  is  a  mature  source  of  [facilities-based] 
competition  in  telecommunications  markets.”  Supplemental  Order  Clarification,  H  18.  This  is 
true  regardless  of  whether  the  special  access  traffic  at  issue  is  voice  or  data,  as  would  be 
expected  because  the  facilities  used  for  both  types  of  traffic  are  the  same. 

The  FCC’s  prior  decision  to  restrict  the  use  of  UNEs  to  provide  special  access  service 
was  sound.  In  the  Supplemental  Order  Clarification,  the  Commission  properly  noted  that  “the 
exchange  access  market  occupies  a  different  legal  category  from  the  market  for  telephone 
exchange  services.”  Supplemental  Order  Clarification,  H  14.  It  was  therefore  impossible  for  the 
Commission  to  grant  competitors  access  to  network  elements  “solely  or  primarily  for  use  in  the 
exchange  access  market”  without  first  finding  that  competitors  are  impaired  in  their  ability  to 
provide  special  access  services  without  access  to  UNEs.  M  at  'll  15.  Based  on  the  record  before 
it,  the  Commission  found  no  evidence  that  competitors  in  the  special  access  market  are  impaired 
without  access  to  unbundled  loops  and  transport:  “we  generally  do  not  impose  such  obligations 
first  and  conduct  our  ‘impair’  inquiry  afterwards.”  Id.  at*]!  16.  Moreover,  to  grant  access  could 
cause  “substantial  market  dislocations”  by  “undercut[ting]  the  market  position  of  many  facilities- 
based  competitive  access  providers.”  Id.  atHV,  18. 

The  current  record  strongly  supports  those  conclusions.  No  party  has  introduced 
evidence,  let  alone  carried  their  burden  of  demonstrating,  that  competitors  are  impaired  in  the 
provision  of  special  access  service.  To  the  contrary,  the  evidence  is  that  competition  has 
continued  to  thrive  in  the  rapidly  expanding  special  access  market  without  access  to  UNEs. 
Competitors  account  for  a  third  or  more  of  total  special  access  revenues  nationwide,  and  their 
share  of  the  market  has  been  growing  rapidly.  See  UNE  Eact  Report  2002  at  III-l,  IV-6,  IV-7. 
Competitors  now  have  extensive  local  networks  in  place  in  most  of  the  markets  where  special 
access  demand  is  concentrated.  A  number  of  wholesale  fiber  suppliers  also  serve  most  major 
markets.  And  even  in  the  areas  where  competitive  facilities  are  not  yet  available,  competing 
providers  have  been  able  to  compete  successfully  by  reselling  special  access  service  purchased 
from  incumbents.  Competitors  now  provide  more  than  150  million  voice-grade  equivalent 
special  access  and  private  lines  using  either  their  own  facilities,  the  facilities  of  other  competitive 
suppliers,  or  by  reselling  ILEC  special  access  service.  Such  widespread  and  pervasive 
competition  establishes  beyond  serious  dispute  that  the  traditional  special  access  market  is 
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contestable  -  that  is,  that  competing  providers  can  and  do  compete  effectively  in  the  special 
access  market  without  UNEs.  Consequently,  the  record  here  compels  the  conclusion  that 
competing  providers  are  not  impaired  in  their  “ability  to  provide  long  distance  or  exchange 
access  service”  without  access  to  unbundled  elements,  including  high  capacity  loops  and 
transport.  Cf.  CompTel,  309  F.3d  at  13. 

Moreover,  the  Commission’s  concerns  about  market  dislocations  and  undermining  the 
market  position  of  facilities-based  competitors  likewise  require  that  the  Commission  affirm  its 
determination  that  competitors  are  not  entitled  to  unbundled  network  elements  to  provide  special 
access  service.  As  the  D.C.  Circuit  noted  in  its  decision  upholding  the  Commission’s  existing 
restrictions  on  the  use  of  UNEs  to  provide  special  access.  Congress  “preferred  ‘facilities-based 
competition’  over  ‘parasitic  free-riding.’”  CompTel,  309  E.3d  at  20.  It  would  be  contrary  to  the 
goals  of  the  Act  and  this  Commission’s  policies  to  displace  existing  facilities-based  competition 
with  “completely  synthetic  competition”  using  elements  of  the  incumbents’  networks  provided  at 
TELRIC  rates.  See  USTA,  290  E.3d  at  424.  At  a  minimum,  therefore,  it  is  critical  to  maintain 
restrictions  on  the  use  of  unbundled  elements  to  provide  special  access  in  order  to  avoid 
disrupting  this  well  functioning,  competitive  market. 

Moreover,  the  current  restrictions  were  proposed  by  a  cross-industry  group  that  included 
major  CLECs,  and  were  expressly  upheld  by  the  D.C.  Circuit  in  CompTel,  309  E.3d  at  22.  While 
some  CLECs  unquestionably  have  tried  to  game  the  current  tests  for  determining  whether  the 
substantial  local  traffic  requirement  is  satisfied,  overall  the  tests  have  proven  to  be  workable.  In 
fact,  while  some  parties  here  rehash  their  previous  claims  that  the  tests  are  not  administratively 
feasible,  the  D.C.  Circuit  squarely  rejected  those  claims,  holding  that  “it  is  plain  that  supplying 
the  information  is  feasible,  as  the  FCC  has  produced  evidence  that  some  carriers  are  taking 
advantage  of  the  safe  harbors.”  Id.  If  anything,  the  current  tests  are  too  lax  and  allow  circuits  to 
be  converted  to  sub-competitive  TELRIC  pricing  even  when  they  are  used  predominantly  for 
non-local  traffic.  Given  all  of  this,  there  is  no  basis  for  relaxing  these  existing  restrictions 
further,  and  doing  so  would  serve  only  to  undermine  the  mature  facilities-based  competition  that 
already  exists. 

This  is  equally  true  of  the  existing  companion  rule  prohibiting  “commingling”  of 
unbundled  elements  with  special  access  services.  As  the  Commission  explained  to  the  D.C. 
Circuit,  this  prohibition  is  “the  only  way  to  prevent  carriers  from  using  these  units  ‘solely  or 
primarily  to  bypass  special  access  services,”’  because  “allowing  commingling  would  allow 
carriers  to  avoid  the  requirement  that  each  customer  be  provided  a  significant  amount  of  local 
exchange  service.”  Id.  at  22-23.  The  court  agreed,  and  recognized  that  the  prohibition  is 
necessary  to  prevent  the  “gaming”  that  otherwise  would  occur.  For  example,  as  the  court  itself 
pointed  out,  the  absence  of  a  commingling  restriction  would  “allow  the  entire  base  of  the  loop  or 
‘channel  termination’  portion  of  special  access  circuits  to  be  converted  into  unbundled  loops.” 

Id.  at  24.  And  that,  of  course,  would  undermine  the  existing  facilities-based  competition  that  the 
Commission  sought  to  preserve  and  promote. 
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3.  Where  ILECs  Have  Qualified  for  Pricing  Flexibility,  They  Should  Not  Be 

Required  To  Provide  Unbundled  Access  to  High  Capacity  Facilities 

Even  if  CLECs  plan  to  use  high-capacity  facilities  to  provide  a  substantial  amount  of 
local  exchange  service  -  as  opposed  to  solely  or  primarily  special  access  service  -  they  should 
not  have  access  to  unbundled  high  capacity  loops  and  transport  where  the  market  for  local 
services  provided  using  these  facilities  is  contestable  without  access  to  high  capacity  facilities  at 
UNE  rates.  In  those  situations  where  competitive  facilities  already  exist,  provision  of  those 
facilities  is  not  merely  contestable,  but  already  contested.  Indeed,  to  require  access  in  that 
circumstance  -  i.e.,  where  facilities  have  been  “significantly  deployed  on  a  competitive  basis” 
(USTA,  290  F.3d  at  422)  -  would  violate  the  Supreme  Court’s  admonition  that  the  Commission 
cannot  “blind  itself  to  the  availability  of  elements  outside  the  incumbent’s  network”  {AT&T,  525 
U.S.  at  389). 

It  is  critical  that  the  Commission  itself  establish  binding  restrictions  on  incumbents’ 
unbundling  obligations  based  on  objective  market  conditions.  Clear,  readily  applied  national 
rules  will  provide  stability  and  certainty,  which  will  in  turn  promote  investment  and  innovation 
by  competitors  and  incumbents  alike.  And  the  Commission  unquestionably  has  both  the  legal 
authority  and  the  obligation  to  establish  binding  national  rules:  the  Act  gives  “the  Commission” 

-  not  the  states  -  the  power  to  “determin[e]  what  network  elements  should  be  made  available” 
on  an  unbundled  basis.  47  U.S.C.  §  251(d). 

Moreover,  the  Commission  has  already  created  an  appropriate  framework  -  and  in  a 
series  of  subsequent  orders  already  has  applied  that  framework  itself  -  for  initially  identifying 
certain  geographic  markets  where  unbundling  of  high-capacity  facilities  cannot  be  required  in  its 
Pricing  Flexibility  Order.  In  that  order,  the  Commission  granted  incumbents  pricing  flexibility 
for  special  access  services,  conditioned  on  a  showing  that  “market  conditions  in  a  particular  area 
warrant  the  relief  at  issue.”  Pricing  Flexibility  Order,  ‘1 68.  The  requisite  showing  focuses  on 
precisely  the  question  that  the  courts  have  made  clear  must  be  considered  before  any  unbundled 
access  may  be  required:  investment  in  competitive  facilities.  Indeed,  the  Commission  granted 
relief  specifically  because  it  determined  that  certain  geographic  markets  were  contestable  where 
a  significant  portion  of  those  geographic  areas  already  were  being  contested  -  that  is,  competing 
providers  already  had  made  sunk  investments  in  competing  facilities. 

Thus,  the  Commission  ruled  that  incumbents  are  to  be  granted  “Phase  I”  regulatory  relief 

-  that  is,  the  ability  to  offer  contract  tariffs  and  volume  and  term  discounts  -  once  they  can  show 
that  “competitors  have  made  irreversible  investments  in  the  facilities  needed  to  provide  the 
services  at  issue.”  Id.  at  f  69.  As  the  Commission  found,  such  investment  “is  an  important 
indicator  of . . .  irreversible  entry”  because,  even  if  a  particular  competitor  does  not  succeed, 
“that  equipment  remains  available  and  capable  of  providing  service  in  competition  with  the 
incumbent.”  Id.  at  *![  80.  And  to  obtain  “Phase  11”  relief,  where  the  incumbent’s  own  rates  are 
effectively  deregulated,  the  incumbent  must  make  an  even  more  extensive  showing  -  that  is,  it 
must  show  that  the  market  not  only  is  contestable,  but  that  a  sufficient  portion  of  the  geographic 
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market  at  issue  is  actually  being  contested  such  that  the  market  is  workably  competitive  and 
market  forces  alone  will  constrain  the  incumbent’s  rates.  Id.  at  'll  69. 

The  Commission  has  established  separate  competitive  triggers  to  allow  pricing  flexibility 
for  (1)  dedicated  transport  and  (2)  service  over  high-capacity  loops,  known  as  “channel 
terminations.’’  See  id.  at  'll  70.  Accordingly,  a  determination  that  “competitors  have  made 
irreversible  investments  in  the  facilities  needed”  to  provide  dedicated  transport  establishes  that 
competitors  are  not  impaired  without  unbundled  access  to  an  incumbent’s  high-capacity 
dedicated  transport  facilities.  If  an  incumbent  has  been  granted  Phase  I  relief  with  respect  to 
dedicated  transport  in  a  particular  MSA,  therefore,  the  Commission  should  not  require  provision 
of  unbundled  access  to  dedicated  transport.  The  same  logic  applies  to  high-capacity  loops:  in 
any  MSA  where  the  Commission  has  granted  Phase  I  relief  for  channel  terminations  under  the 
separate  standard  that  applies  to  those  facilities,  the  Commission  should  not  require  provision  of 
unbundled  access  to  high  capacity  loops. 

The  Commission  should  definitively  eliminate  unbundling  obligations  wherever  the 
incumbent  has  qualified  for  either  Phase  I  or  Phase  II  relief.  Phase  I  triggers  were  specifically 
designed  to  identify  markets  where  there  is  “facilities-based  competition  with  significant  sunk 
investment”  and  therefore  an  alternative  to  an  incumbent’s  facilities  for  the  provision  of  service. 
See  id.  at  'll  80.  By  contrast.  Phase  II  relief  -  which  essentially  deregulates  incumbents’  rates  -  is 
granted  in  those  markets  where  competitors  have  already  “established  a  significant  market 
presence,”  sufficient  to  constrain  ILEC  end-user  pricing.  Id.  at  'll  141;  see  also  id.  at  'll  77 
(“competitors  that  are  sufficiently  entrenched  to  survive  attempts  by  incumbents  to  exclude  them 
from  the  market  |by  lowering  prices  to  end-users]  may  not  yet  have  a  sufficient  market  presence 
to  constrain  prices  throughout  the  MSA”).  Because  the  impairment  analysis  must  focus  on 
“CLECs’  ability  to  provide  . . .  service,”  (CompTel,  309  E.3d  at  13  (emphasis  added)),  the 
existence  of  mature  competition  -  while  more  than  sufficient  to  establish  non-impairment  -  is  not 
necessary  to  demonstrate  non-impairment. 

The  fact  that  an  incumbent  has  been  granted  Phase  I  or  Phase  II  pricing  flexibility  relief 
in  a  particular  area  provides  conclusive  evidence  that  the  corresponding  network  elements  -  i.e., 
high-capacity  transport  or  loops  -  need  not  be  made  available  on  an  unbundled  basis  in  that  area. 
At  the  same  time,  the  fact  that  an  ILEC  has  not  yet  received  such  relief  in  a  particular  geographic 
area  -  and  such  relief  currently  covers  only  37  percent  of  Verizon’s  wire  centers  (and  a  smaller 
percentage  of  wire  centers  nationwide)  -  does  not  relieve  the  Commission  of  the  need  to  conduct 
an  impairment  inquiry  with  respect  to  these  other  areas.  To  the  contrary,  competing  carriers  can 
and  have  deployed  competing  facilities  outside  the  areas  where  incumbents  have  been  granted 
pricing  flexibility  as  well.  And  if  the  segment  of  the  local  market  served  with  high-capacity 
facilities  is  contestable  in  the  absence  of  unbundled  access,  granting  such  access  would  be 
contrary  to  the  “goals  of  the  Act.”  AT&T,  525  U.S.  at  388.  Accordingly,  the  Commission 
should  establish  additional,  objective  triggers  for  the  removal  of  high-capacity  facilities  from  the 
UNE  list  outside  the  areas  where  pricing  flexibility  has  been  granted. 
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We  continue  to  believe  that  the  extensive  evidence  demonstrating  that  competing  carriers 
have  widely  deployed  their  own  high-capacity  facilities  where  there  is  demand  for  high-capacity 
services  shows  that  they  are  not  impaired  anywhere  without  the  ability  to  purchase  these 
facilities  from  incumbents  at  artificially  low  TELRIC  rates.  At  an  absolute  minimum,  however, 
just  as  the  Commission  determined  that  “collocation  can  reasonably  serve  as  a  measure  of 
competition  in  a  given  market  and  predictor  of  competitive  constraints  upon  future  EEC 
behavior”  {WorldCom,  238  F.3d  at  459),  the  Commission  should  likewise  rule  that,  outside  those 
areas  where  pricing  flexibility  has  been  granted,  high-capacity  facilities  do  not  have  to  be 
available  as  UNEs  in  any  wire  center  where  there  are  two  or  more  fiber-based  collocated 
competitors  -  regardless  of  the  prevalence  of  collocation  in  the  remainder  of  the  MSA.  Such  a 
rule  is  fully  supported  by  the  Commission’s  analysis  in  the  Pricing  Flexibility  Order  and  the 
D.C.  Circuit’s  subsequent  affirmance:  collocation  is  a  reliable  indicator  of  sunk  investment  of  a 
type  that  proves  that  the  markets  served  in  that  particular  wire  center  are  contestable.  Indeed,  as 
the  Commission  and  the  court  each  recognized,  collocation  tends  to  underestimate  the  degree  of 
facilities-based  investment,  “because  it  fails  to  account  for  the  presence  of  competitors  that  do 
not  use  collocation  and  have  wholly  bypassed  incumbent  EEC  facilities.”  Pricing  Flexibility 
Order,  ^  95. 

Finally,  as  long  as  competitors  have  access  to  lEEC  high-capacity  facilities  on  an 
unbundled  basis,  they  have  little  incentive  to  deploy  competing  facilities.  For  that  reason,  the 
Commission  should  require  that high-capacity  facilities  are  made  available,  any  such 
unbundling  obligation  should  have  a  firm  sunset  date. 

4.  The  Commission  Must  Consider  the  Availability  ofILEC  Tariffed  Special 
Access  Services 

The  availability  of  tariffed  special  access  services  as  an  alternative  means  of  serving 
customers  is  an  additional  factor  that  must  be  taken  into  account  as  part  of  the  Commission’s 
impairment  analysis.  Specifically,  the  availability  of  special  access  service  is  an  additional 
factor  that  supports  removing  the  obligation  to  unbundle  high  capacity  facilities  in  any  areas 
where  the  incumbent  has  qualified  for  pricing  flexibility  relief,  and  is  also  a  factor  that  must  be 
taken  into  account  in  establishing  objective  standards  to  determine  whether  high  capacity 
facilities  must  be  unbundled  outside  these  areas. 

Consideration  of  the  availability  of  tariffed  special  access  services  as  an  alternative  is 
compelled  by  the  language  and  logic  of  the  Commission’s  decision  in  the  Supplemental  Order 
Clarification  and  the  Court’s  decisions  in  USTA  and  CompTel.  As  the  Commission  has  held,  it  is 
appropriate  to  impose  an  “unbundling  obligation”  for  purposes  of  offering  a  service  in  a 
particular  market  only  if  “denial  of  the  requested  elements  would  in  fact  impair  the  competitor’s 
ability  to  offer  services”  in  that  market.  Supplemental  Order  Clarification,  'll  15  (emphasis 
added);  see  CompTel,  309  F.3d  at  10.  If  markets  are  contestable  without  access  to  unbundled 
network  elements,  that  is  the  end  of  the  matter.  Or  to  put  it  another  way,  if  competing  providers 
are  able  to  enter  the  market  and  compete  successfully  using  a  combination  of  tariffed  special 
access  services  purchased  from  the  incumbent  and  their  own  facilities,  they  self-evidently  are  not 
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impaired  without  access  to  unbundled  elements.  Indeed,  that  is  precisely  the  way  that 
competition  developed  in  the  long-distance  market:  competing  carriers  relied  initially  on  services 
purchased  from  AT&T  under  volume  and  term  discount  arrangements  until  they  completed  the 
build  out  of  their  own  facilities.  Likewise,  special  access  services  are  available  under  tariffs  that 
include  volume  and  term  discounts,  and  carriers  have  the  same  ability  as  they  do  in  the  long 
distance  market  to  use  these  arrangements  to  supplement  their  own  facilities  as  they  complete  the 
build  out  of  their  networks. 

Accordingly,  competitors’  efforts  to  gain  access  to  high-capacity  facilities  as  UNEs  is 
exclusively  about  price,  since  the  same  function  is  served  by  purchasing  high  capacity  facilities  at 
special  access  rates.  Providing  access  to  facilities  at  TELRIC  rates  -  rather  than  the  competitive 
rates  available  under  tariff  -  simply  encourages  anti-competitive  arbitrage,  an  uneconomic 
wealth  transfer  from  incumbents  to  competitors  that  discourages  productivity  and  innovation  and 
penalizes  investment. 

In  the  case  of  those  local  customers  served  over  high-capacity  facilities,  it  is  clearly  the 
case  that  other  providers  can  and  do  compete  successfully  using  existing  special  access  services 
purchased  from  incumbents  and  others  to  fill  gaps  in  their  networks.  Indeed,  there  is  significant 
marketplace  evidence  that  proves  that  competitors  that  obtain  high-capacity  circuits  from 
incumbents  (rather  than  provisioning  them  independently  or  purchasing  from  a  third-party 
supplier)  rely  on  special  access  services  far  more  often  than  on  UNEs.  In  Verizon’s  region,  for 
example,  competing  carriers  as  a  whole  had  obtained  almost  twice  as  many  DS-1  circuits  as 
special  access  than  as  UNEs.  In  addition,  many  competing  carriers  that  obtain  high  capacity 
circuits  from  incumbents  do  so  entirely  by  purchasing  special  access  service  rather  than  UNEs. 

In  Verizon’s  region,  for  example,  there  are  several  competing  carriers  that  purchase  all  their  DS- 
1  circuits  exclusively  as  special  access,  and  many  others  that  rely  on  special  access  primarily 
(though  not  exclusively)  to  satisfy  their  demand  for  DS-1  circuits.  Based  on  a  sample  of  nine  of 
the  largest  purchasers  of  special  access,  three  purchase  all  of  their  DS-1  circuits  as  special 
access,  and  five  additional  competing  carriers  purchase  80  percent  or  more  of  all  of  their  DS-1 
circuits  as  special  access. 

Moreover,  there’s  no  real  question  that  competing  carriers  are  competing  successfully 
using  tariffed  special  access  services  purchased  from  incumbents  and  others  to  provide  local 
services  as  well  as  to  provide  their  own  special  access  services  for  long  distance  traffic.  This 
makes  sense  given  the  nature  of  special  access  service  and  the  markets  served.  Tariffed  special 
access  services  are  provided  over  dedicated  point-to-point  facilities  deployed  specifically  to  meet 
the  needs  of  carriers  and  business  customers,  not  residential  users.  For  example,  carriers  can  and 
do  use  existing  special  access  services  to  provide  the  direct  link  between  customer  premises  and 
their  local  networks  (as  opposed  to  a  long  distance  carrier’s  POP),  including  their  equipment 
collocated  in  incumbent’s  central  offices  -  even  in  circumstances  where  the  ILEC  provides  no 
service  of  any  kind  to  the  end-user  customer  directly.  This  allows  carriers  to  integrate  the  special 
access  circuits  into  their  own  local  networks,  and  use  them  to  carry  customers’  local  as  well  as 
long  distance  traffic.  Using  such  services,  providers  have  successfully  competed  for  business 
customers  of  all  shapes  and  sizes,  from  the  most  concentrated  and  most  lucrative 
telecommunications  consumers  to  small  business  customers.  For  example,  the  customers  that  are 
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being  served  by  competing  carriers  in  this  fashion  range  from  donut  shops  and  car  dealerships  to 
law  firms,  doctor’s  offices,  brokerage  branch  offices,  hospitals,  and  educational  institutions. 

There  can  thus  be  no  doubt  that  there  is  already  fierce  competition  to  serve  those 
customers,  both  in  the  market  for  the  customer-to-carrier  connections  themselves  and  in  the 
vertical  telecommunications  markets  -  including  long-distance  and  local  voice  and  data  services 
-  in  which  high-capacity  facilities  provide  an  input.  Indeed,  competing  carriers  have  won 
roughly  150  million  voice  grade  equivalent  lines  using  a  combination  of  their  own  facilities  and 
special  access  circuits  purchased  from  incumbents  and  others.  And  they  are  competing 
successfully  in  providing  various  services  that  use  special  access  as  an  input,  such  as  enterprise 
long  distance  services,  high-speed  data  services  such  as  ATM  and  Frame  Relay,  and  local 
services  provided  to  large  business  customers.  Indeed,  a  group  of  large  business  customers  just 
informed  the  WorldCom  bankruptcy  court  that,  “Sprint,  AT&T  and  WorldCom  account  for  over 
90%  of  enterprise  telecommunications  usage  and  are  widely  viewed  as  the  only  interexchange 
carriers  capable  of  providing  the  full  suite  of  network  services  required  by  major  corporations.” 
The  evidence  of  such  robust  competition  in  vertical  or  adjacent  markets  establishes  that  access  to 
high-capacity  facilities  is  no  barrier  to  competition.  Cf  Advanced  Health-Care  v.  Radford 
Comm.  Hosp.,  910  F.2d  139,  150  (1990)  (“[T]he  central  concern  in  an  essential  facilities  claim  is 
whether  market  power  in  one  market  is  being  used  to  create  or  further  a  monopoly  in  another 
market.”);  USTA,  290  F.3d  at  427  n.4.  Indeed,  as  this  Commission  has  held,  once  such 
competition  exists,  it  can  expand  into  additional  market  segments:  “large  customers  may  create 
the  inducement  for  potential  competitors  to  invest  in  sunk  facilities  which,  once  sunk,  can  be 
used  to  serve  adjacent  smaller  customers.”  Pricing  Flexibility  Order,  H  79. 

Taking  account  of  the  availability  of  special  access  services  as  an  alternative  to 
unbundling  high-capacity  facilities  is  especially  appropriate  in  light  of  the  unique  characteristics 
of  special  access.  The  Commission  has  already  concluded  that  special  access  services  are 
competitive,  and  that  -  in  many  markets  -  competition  already  constrains  special  access  retail 
prices,  and  competitors  have  used  special  access  in  combination  with  their  own  facilities  to  enter 
local  markets.  Taking  into  account  the  availability  of  competitive  special  access  service  in  this 
context  thus  does  not  compel  the  conclusion,  for  example,  that  the  possibility  of  competing  by 
reselling  incumbents’  retail  services  would  eliminate  the  need  to  unbundle  local  loops  for 
provision  of  local  voice  service.  But  under  the  specific  circumstances  here,  where  tariffed 
special  access  services  can  and  are  being  used  to  compete  successfully,  it  would  be  reversible 
error  for  the  Commission  to  fail  to  take  that  alternative  into  account  in  conducting  its  impairment 
analysis. 

Finally,  Verizon’s  opponents  claim  that  the  only  reason  they  buy  Verizon’s  special  access 
services  is  because  they  have  been  unable  to  obtain  the  equivalent  services  as  UNEs.  As  an 
initial  matter,  as  we  have  explained  at  length  elsewhere,  Verizon  does  provide  unbundled  high- 
capacity  facilities  wherever  such  facilities  exist.  The  instances  in  which  it  does  not  do  so  are 
those  where  the  requested  facilities  do  not  exist,  and,  therefore,  they  could  not  be  provided 
without  investing  in  and  deploying  new  facilities  or  equipment  or  without  undertaking  significant 
construction  work.  That  is  entirely  consistent  with  the  Act,  which  the  Commission  has 
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recognized  “does  not  require  [Verizon]  to  construct  network  elements  ...  for  the  sole  purpose  of 
unbundling  those  elements  for  ...  other  carriers.”  See,  e.g.,  Virginia  Arbitration  Non-Cost 
Order,  CC  00-218,  DA  02-1731, 1 468  (rel.  July  17, 2002).  Moreover,  even  in  those  instances, 
the  simple  fact  is  that  Verizon  will  build  facilities  for  use  by  competing  carriers  to  the  same 
extent  as  it  will  for  its  own  retail  customers,  and  will  make  the  newly  constructed  facilities 
available  at  competitive  special  access  rates  (which,  in  contrast  to  sub-competitive  TELRIC 
rates,  provide  at  least  an  opportunity  to  recover  the  costs  of  constructing  the  facilities). 

More  fundamentally,  however,  the  opponents’  claim  misses  the  point  entirely. 

Regardless  of  the  reason  they  use  special  access  services  purchased  from  Verizon  to  compete, 
the  fact  of  the  matter  is  that  they  have  demonstrated  they  are  able  to  enter  and  compete 
successfully  by  using  those  services.  While  they  no  doubt  would  prefer  to  pay  the  artificially 
low  TELRIC  rates,  that  proves  nothing.  If  competing  carriers  are  able  to  enter  and  compete 
using  a  combination  of  special  access  and  their  own  facilities  (as  these  carriers  have),  then  they 
self-evidently  are  not  impaired  without  access  to  the  same  facilities  at  UNE  rates.  And  providing 
access  to  these  facilities  at  artificially  low  rates  under  these  circumstances  would  merely 
undermine  the  continued  growth  of  facilities-based  competition  and  flout  the  directives  of  the 
D.C.  Circuit. 


Sincerely, 


Michael  E.  Glover 
Senior  Vice  President  and 
Deputy  General  Counsel 


Federal  Regulatory  Affairs 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 
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Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 


December  17,  2002 


Phone  212.395.1689 
Fax  212.597.2587 


The  Honorable  Kevin  Martin 
Commissioner 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Commissioner  Martin: 

This  is  a  follow  up  to  my  letter  to  Chairman  Powell  of  October  16,  2002  in  which  I 
proposed  a  framework  for  addressing  the  issues  before  the  Commission  in  the  pending  review  of 
its  unbundled  network  element  rules. 

My  purpose  here  is  to  provide  you  with  a  copy  of  the  attached  letter,  which  elaborates  on 
certain  of  the  points  made  in  my  October  16  correspondence  discussing  application  of  the  Act’s 
unbundling  standard  to  the  competitive  special  access  market  and  to  high-capacity  facilities 
generally.  Specifically,  the  attached  letter  elaborates  on  three  crucial  points: 

First,  as  the  Commission  itself  has  recognized,  special  access  today  is  a  mature 
competitive  market,  and  that  fact  is  due  in  part  to  previous  Commission  policies  that  promoted 
the  growth  of  facilities-based  competition  in  this  market  segment.  To  avoid  jeopardizing  this 
competitive  success  story,  it  is  critical  that  the  Commission  reconfirm  existing  restrictions  on  the 
use  of  unbundled  network  elements  to  provide  traditional  special  access  service. 

Second,  with  respect  to  high  capacity  DS-1  facilities  that  are  used  for  local  traffic,  the 
Commission  itself  has  previously  determined  that,  in  areas  where  the  Commission  has  granted 
pricing  flexibility  to  incumbent  carriers,  competing  carriers  already  have  made  “irreversible 
investments”  in  competing  facilities.  Under  the  standards  in  the  Act  and  the  D.C.  Circuit’s 
orders,  therefore,  unbundling  of  high-capacity  facilities  cannot  be  required  in  these  areas.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 


Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors 
can  and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  Simply  put,  when  competing  carriers  are 
already  successfully  competing  and  serving  customers  using  special  access,  allowing  access  to 
the  same  facilities  at  UNE  prices  is  an  uneconomic  arbitrage  process  that  serves  no  competitive 
purpose  under  the  Act,  and  in  fact  injures  facilities-based  competition.  Consequently,  the 
availability  of  tariffed  special  access  service  provides  additional  support  for  eliminating 
unbundling  obligations  in  those  areas  where  incumbents  have  qualified  for  pricing  flexibility  and 
is  an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements  in 
other  areas. 

Binding  federal  determinations  that  are  consistent  with  these  key  principles  are  critical  to 
providing  the  certainty  that  promotes  investment  by  competitors  and  incumbents  alike.  And 
promoting  investment  in  the  market  segments  served  by  dedicated  high-capacity  facilities  is 
particularly  important  because  it  is  these  higher-end  markets  that  drive  innovation  in  the 
telecommunications  business. 


Sincerely, 


William  P.  Barr 


Attachment 

cc:  Chairman  Powell 

Commissioner  Abernathy 
Commissioner  Adelstein 
Commissioner  Copps 
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1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 


December  17,  2002 


William  F.  Maher 

Chief,  Wireline  Competition  Bureau 
Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 


Dear  Mr.  Maher: 

The  purpose  of  this  letter  is  to  address  in  greater  detail  the  application  of  the  Act’s 
unbundling  standards  to  high-capacity  facilities  -  loops  and  dedicated  transport.  In  particular, 
this  letter  elaborates  on  three  central  points  addressed  in  William  Barr’s  letter  to  Chairman 
Powell  of  October  16,  2002.  Because  competition  for  the  highest  capacity  services  (DS-3  and 
above)  is  pervasive,  and  there  is  virtually  no  reliance  on  unbundled  elements  for  those  services 
today,  this  discussion  focuses  on  unbundling  requirements  associated  with  dedicated  DS-1 
services. 

•  First,  at  a  bare  minimum,  the  Commission  should  reconfirm  restrictions  on  use  of  high- 
capacity  facilities  to  provide  traditional  special  access  service  for  long  distance  traffic, 
because  the  evidence  is  overwhelming  that  competitors  have  captured  a  significant 
percentage  of  this  market  segment  without  access  to  UNEs. 

•  Second,  with  respect  to  use  of  high  capacity  facilities  for  local  traffic,  the  Commission  itself 
already  determined  in  its  Pricing  Flexibility  Order  that,  in  areas  that  qualify  for  either  Phase  I 
or  Phase  II  pricing  flexibility,  “competitors  have  made  irreversible  investments  in  facilities” 
(14  FCC  Red  14221,  %  11  (1999));  consequently,  under  the  standards  articulated  by  the  D.C. 
Circuit,  no  unbundled  access  to  high-capacity  facilities  can  be  ordered  in  these  areas.  A 
binding  federal  determination  to  this  effect  is  critical  to  providing  the  certainty  that  promotes 
investment  by  competitors  and  incumbents  alike.  And  promoting  investment  in  the  market 
segment  served  by  dedicated  high-capacity  facilities  is  particularly  important  because  it  is 
these  higher-end  markets  that  drive  innovation  in  the  telecommunications  business.  In 
addition,  outside  the  areas  where  pricing  flexibility  has  been  granted,  the  Commission  should 
adopt  concrete,  objective  standards  that  must  be  applied  in  determining  whether  unbundled 
access  to  high  capacity  facilities  is  required. 
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•  Third,  given  the  nature  of  the  market  segment  at  issue  here,  and  the  fact  that  competitors  can 
and  are  using  tariffed  DS-1  special  access  services  purchased  from  incumbents  and  others  to 
compete  successfully  for  local  customers,  the  availability  of  these  tariffed  services  is  an 
additional  factor  that  must  be  taken  into  account.  In  particular,  the  availability  of  tariffed 
special  access  service  provides  additional  support  for  eliminating  unbundling  obligations  in 
those  areas  where  incumbents  have  qualified  for  Phase  I  or  Phase  II  pricing  flexibility  and  is 
an  additional  factor  that  must  be  taken  into  account  in  determining  whether  competing 
providers  are  impaired  without  access  to  the  same  facilities  as  unbundled  network  elements 
in  other  areas. 

1.  Competitors  Are  Not  “Impaired”  If  Particular  Markets  Are  Contestable  in  the 
Absence  of  Unbundled  Network  Access 

As  an  initial  matter,  four  of  the  key  legal  principles  established  by  the  D.C.  Circuit’s 
decisions  in  United  States  Telecom  Association  v.  FCC,  290  F.3d  415  (D.C.  Cir.  2002)  (“t/5714”) 
and  Competitive  Telecommunications  Association  v.  FCC,  309  F.3d  8  (D.C.  Cir.  2002) 
CCompTel”)  are  particularly  pertinent  to  the  Commission’s  analysis  of  these  issues. 

First,  determination  of  circumstances  where  mandatory  unbundling  may  be  appropriate 
under  section  251  (d)(2) ’s  impairment  standard  must  be  “linked  (in  some  degree)  to  natural 
monopoly”  characteristics  of  an  element.  Unbundling  may  be  appropriate  only  if  “genuinely 
competitive  provision  of  an  element’ s  function  [would  be]  wasteful”  because  “the  cost 
characteristics  of  an  ‘element’  render  it . . .  unsuitable  for  competitive  supply.”  USTA,  290  F.3d 
at  427.  Under  this  standard,  the  Commission  may  require  unbundling  of  a  particular  element 
only  in  circumstances  where  unbundled  access  to  the  element  is  needed  to  permit  requesting 
carriers  to  compete  in  the  particular  market  where  the  carrier  seeks  to  offer  service.  If  the  market 
in  question  is  subject  to  competitive  entry  -  i.e.,  if  the  market  is  contestable  -  in  the  absence  of 
unbundled  access  to  a  particular  element,  competitors  are  not  “impaired”  within  the  meaning  of 
the  statute.  That  standard  is  unquestionably  satisfied  in  cases  where  (1)  a  particular  element  has 
been  “significantly  deployed  on  a  competitive  basis”  (id.  at  422);  or  (2)  if  a  functional  alternative 
to  the  element  is  otherwise  available  either  from  the  incumbent  or  “‘outside  the  incumbent’s 
network.’”  (id.  at  429  (quoting  A TcfeT  Corp.  v.  Iowa  Utils.  Bd.,  525  U.S.  366,  389  (1999) 
('AT&T’))).  Where  markets  are  contestable  without  access  to  unbundled  elements,  the  costs  of 
unbundling  outweigh  any  possible  benefit.  As  the  court  noted,  “[ejach  unbundling  of  an 
element  imposes  costs  of  its  own,  spreading  the  disincentive  to  invest  in  innovation  and  creating 
complex  issues  of  managing  shared  facilities.”  Id.  at  427. 

Second,  the  Commission  must  “consider  the  markets  in  which  a  competitor  ‘seeks  to 
offer’  services  and,  at  an  appropriate  level  of  generality,  ground  the  unbundling  obligation  on 
the  competitor’s  entry  into  those  markets  in  which  denial  of  the  requested  elements  would  in  fact 
impair  the  competitor’s  ability  to  offer  services.”  CompTel,  309  F.3d  at  10  (quoting 
Supplemental  Order  Clarification,  15  FCC  Red  9587,  H  15  (2000))  (emphasis  added).  One 
aspect  of  that  inquiry  must  be  defining  an  appropriate  geographic  market  in  which  to  assess 
impairment.  As  the  Commission  held  in  its  Pricing  Flexibility  Order,  the  task  is  “to  define  . . . 
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geographic  areas  narrowly  enough  so  that  the  competitive  conditions  within  each  area  are 
reasonably  similar,  yet  broadly  enough  to  be  administratively  workable.”  Pricing  Flexibility 
Order,  H  71.  There,  the  Commission  held  that  “MS  As  best  reflect  the  scope  of  competitive  entry, 
and  therefore  are  a  logical  basis  for  measuring  the  extent  of  competition.”  Id.  at  'll  72.  In 
contrast,  the  Commission  rejected  a  wire  center  by  wire  center  analysis,  both  because  it  was 
unnecessary  to  reflect  the  scope  of  competitive  entry  and  because  it  would  be  administratively 
unworkable.  The  D.C.  Circuit  affirmed  this  Commission’s  determination  of  the  appropriate 
geographic  market  for  use  in  assessing  competitive  entry,  and  expressly  rejected  the  argument 
that  it  is  necessary  to  carry  out  such  an  analysis  wire  center  by  wire  center.  WorldCom,  Inc.  v. 
FCC,  238  F.3d  449,  446-61  (D.C.  Cir.  2001)  CWorldCom^'). 

Third,  the  Commission  must  consider  evidence  of  impairment  on  a  service-specific  basis. 
As  the  D.C.  Circuit  noted  in  upholding  the  Commission’s  existing  limitations  on  the  use  of 
unbundled  elements  to  provide  special  access  services,  “it  is  far  from  obvious  to  us  that  the  FCC 
has  the  power  without  an  impairment  finding  as  to  nonlocal  services,  to  require  that  ILECs 
provide  EELs  for  such  services  on  an  unbundled  basis.”  Comptel,  309  F.3d  at  13  (emphasis 
added);  see  also  USTA,  290  E.3d  at  426  (suggesting  that  the  statute  requires  “a  more  nuanced 
concept  of  impairment”  that  considers  “specific  markets  or  market  categories”).  To  use  an 
example  that  is  elaborated  on  below,  in  analyzing  the  need  to  unbundle  high-capacity  facilities, 
the  Commission  should  continue  to  evaluate  the  special  access  market  for  long  distance  traffic  - 
which  has  special  characteristics  for  both  functional  and  historical  reasons  -  as  a  separate  market 
segment. 

Eourth,  because  a  finding  of  impairment  is  a  prerequisite  to  imposing  an  unbundling 
requirement,  and  that  finding  obviously  must  be  based  on  substantial  record  evidence,  the  burden 
is  on  the  proponents  of  unbundling  to  demonstrate  that  the  impairment  standard  has  been 
satisfied  for  a  particular  element  in  a  relevant  segment  of  the  market.  This  point  is  especially 
important  in  cases  such  as  this  where  there  is  no  question  that  the  facilities  at  issue  already  have 
been  significantly  deployed  on  a  competitive  basis.  Under  these  circumstances,  absent  concrete 
evidence  to  the  contrary,  the  presumption  has  to  be  that  the  facilities  are  capable  of  being 
competitively  supplied  both  where  they  have  been  deployed  and  where  they  as  yet  have  not. 
Indeed,  as  the  D.C.  Circuit  recognized,  deployment  of  competitive  facilities  in  certain  markets 
indicates  that  all  markets  with  comparable  characteristics  are  likewise  contestable,  even  if 
facilities  have  not  actually  been  deployed.  See  USTA,  290  E.3d  at  422.  Or  as  Chairman  Powell 
put  it  at  the  time  of  the  UNE  Remand  Order:  “evidence  of  CLEC  [facilities]  deployment 
strongly  suggests  that  CLECs  are  not  significantly  impaired  without  access  .  .  .  both  in  areas  in 
which  CLECs  have  deployed  [facilities]  and  areas  in  which  they  have  not  done  so.'"  15  FCC 
Red  3696,  3927  (1999)  (emphasis  added). 

2.  The  Commission  Should  Retain  Its  Restriction  on  Special  Access  Bypass 

At  a  bare  minimum,  the  Commission  should  confirm  that  high-capacity  facilities  need  not 
be  made  available  -  either  alone  or  in  combinations  -  for  the  provision  of  traditional  special 
access  service,  i.e.,  in  those  situations  where  the  requesting  carrier  seeks  to  use  the  requested 


William  H.  Maher 
December  17,  2002 
Page  4 


facilities  to  establish  a  connection  between  the  customer’s  premises  and  a  carrier’s  point  of 
presence  without  providing  “a  significant  amount  of  local  exchange  service.”  See  Supplemental 
Order  Clarification,  *![  8. 

As  noted  above,  the  D.C.  Circuit  has  already  held  that  the  Commission  was  permitted  - 
indeed,  required  -  by  the  terms  of  the  Act  to  undertake  a  service-specific  analysis  that 
distinguishes  between  the  local  and  long-distance-access  segments  of  the  market.  CompTel,  309 
F.3d  at  13.  And  when  it  comes  to  special  access  service  for  long  distance  traffic,  the 
Commission  has  correctly  recognized  that  the  extensive  existing  competition  proves  that 
telecommunications  carriers  are  not  impaired  in  their  ability  to  provide  special  access  service 
without  access  to  unbundled  elements.  To  the  contrary,  the  FCC  has  properly  found  that  the 
market  for  special  access  has  become  highly  competitive  in  the  absence  of  UNE  access. 
“Competitive  access,  which  originated  in  the  mid-1980s,  is  a  mature  source  of  [facilities-based] 
competition  in  telecommunications  markets.”  Supplemental  Order  Clarification,  H  18.  This  is 
true  regardless  of  whether  the  special  access  traffic  at  issue  is  voice  or  data,  as  would  be 
expected  because  the  facilities  used  for  both  types  of  traffic  are  the  same. 

The  FCC’s  prior  decision  to  restrict  the  use  of  UNEs  to  provide  special  access  service 
was  sound.  In  the  Supplemental  Order  Clarification,  the  Commission  properly  noted  that  “the 
exchange  access  market  occupies  a  different  legal  category  from  the  market  for  telephone 
exchange  services.”  Supplemental  Order  Clarification,  H  14.  It  was  therefore  impossible  for  the 
Commission  to  grant  competitors  access  to  network  elements  “solely  or  primarily  for  use  in  the 
exchange  access  market”  without  first  finding  that  competitors  are  impaired  in  their  ability  to 
provide  special  access  services  without  access  to  UNEs.  M  at  'll  15.  Based  on  the  record  before 
it,  the  Commission  found  no  evidence  that  competitors  in  the  special  access  market  are  impaired 
without  access  to  unbundled  loops  and  transport:  “we  generally  do  not  impose  such  obligations 
first  and  conduct  our  ‘impair’  inquiry  afterwards.”  Id.  at*]!  16.  Moreover,  to  grant  access  could 
cause  “substantial  market  dislocations”  by  “undercut[ting]  the  market  position  of  many  facilities- 
based  competitive  access  providers.”  Id.  atHV,  18. 

The  current  record  strongly  supports  those  conclusions.  No  party  has  introduced 
evidence,  let  alone  carried  their  burden  of  demonstrating,  that  competitors  are  impaired  in  the 
provision  of  special  access  service.  To  the  contrary,  the  evidence  is  that  competition  has 
continued  to  thrive  in  the  rapidly  expanding  special  access  market  without  access  to  UNEs. 
Competitors  account  for  a  third  or  more  of  total  special  access  revenues  nationwide,  and  their 
share  of  the  market  has  been  growing  rapidly.  See  UNE  Eact  Report  2002  at  III-l,  IV-6,  IV-7. 
Competitors  now  have  extensive  local  networks  in  place  in  most  of  the  markets  where  special 
access  demand  is  concentrated.  A  number  of  wholesale  fiber  suppliers  also  serve  most  major 
markets.  And  even  in  the  areas  where  competitive  facilities  are  not  yet  available,  competing 
providers  have  been  able  to  compete  successfully  by  reselling  special  access  service  purchased 
from  incumbents.  Competitors  now  provide  more  than  150  million  voice-grade  equivalent 
special  access  and  private  lines  using  either  their  own  facilities,  the  facilities  of  other  competitive 
suppliers,  or  by  reselling  ILEC  special  access  service.  Such  widespread  and  pervasive 
competition  establishes  beyond  serious  dispute  that  the  traditional  special  access  market  is 
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contestable  -  that  is,  that  competing  providers  can  and  do  compete  effectively  in  the  special 
access  market  without  UNEs.  Consequently,  the  record  here  compels  the  conclusion  that 
competing  providers  are  not  impaired  in  their  “ability  to  provide  long  distance  or  exchange 
access  service”  without  access  to  unbundled  elements,  including  high  capacity  loops  and 
transport.  Cf.  CompTel,  309  F.3d  at  13. 

Moreover,  the  Commission’s  concerns  about  market  dislocations  and  undermining  the 
market  position  of  facilities-based  competitors  likewise  require  that  the  Commission  affirm  its 
determination  that  competitors  are  not  entitled  to  unbundled  network  elements  to  provide  special 
access  service.  As  the  D.C.  Circuit  noted  in  its  decision  upholding  the  Commission’s  existing 
restrictions  on  the  use  of  UNEs  to  provide  special  access.  Congress  “preferred  ‘facilities-based 
competition’  over  ‘parasitic  free-riding.’”  CompTel,  309  E.3d  at  20.  It  would  be  contrary  to  the 
goals  of  the  Act  and  this  Commission’s  policies  to  displace  existing  facilities-based  competition 
with  “completely  synthetic  competition”  using  elements  of  the  incumbents’  networks  provided  at 
TELRIC  rates.  See  USTA,  290  E.3d  at  424.  At  a  minimum,  therefore,  it  is  critical  to  maintain 
restrictions  on  the  use  of  unbundled  elements  to  provide  special  access  in  order  to  avoid 
disrupting  this  well  functioning,  competitive  market. 

Moreover,  the  current  restrictions  were  proposed  by  a  cross-industry  group  that  included 
major  CLECs,  and  were  expressly  upheld  by  the  D.C.  Circuit  in  CompTel,  309  E.3d  at  22.  While 
some  CLECs  unquestionably  have  tried  to  game  the  current  tests  for  determining  whether  the 
substantial  local  traffic  requirement  is  satisfied,  overall  the  tests  have  proven  to  be  workable.  In 
fact,  while  some  parties  here  rehash  their  previous  claims  that  the  tests  are  not  administratively 
feasible,  the  D.C.  Circuit  squarely  rejected  those  claims,  holding  that  “it  is  plain  that  supplying 
the  information  is  feasible,  as  the  FCC  has  produced  evidence  that  some  carriers  are  taking 
advantage  of  the  safe  harbors.”  Id.  If  anything,  the  current  tests  are  too  lax  and  allow  circuits  to 
be  converted  to  sub-competitive  TELRIC  pricing  even  when  they  are  used  predominantly  for 
non-local  traffic.  Given  all  of  this,  there  is  no  basis  for  relaxing  these  existing  restrictions 
further,  and  doing  so  would  serve  only  to  undermine  the  mature  facilities-based  competition  that 
already  exists. 

This  is  equally  true  of  the  existing  companion  rule  prohibiting  “commingling”  of 
unbundled  elements  with  special  access  services.  As  the  Commission  explained  to  the  D.C. 
Circuit,  this  prohibition  is  “the  only  way  to  prevent  carriers  from  using  these  units  ‘solely  or 
primarily  to  bypass  special  access  services,”’  because  “allowing  commingling  would  allow 
carriers  to  avoid  the  requirement  that  each  customer  be  provided  a  significant  amount  of  local 
exchange  service.”  Id.  at  22-23.  The  court  agreed,  and  recognized  that  the  prohibition  is 
necessary  to  prevent  the  “gaming”  that  otherwise  would  occur.  For  example,  as  the  court  itself 
pointed  out,  the  absence  of  a  commingling  restriction  would  “allow  the  entire  base  of  the  loop  or 
‘channel  termination’  portion  of  special  access  circuits  to  be  converted  into  unbundled  loops.” 

Id.  at  24.  And  that,  of  course,  would  undermine  the  existing  facilities-based  competition  that  the 
Commission  sought  to  preserve  and  promote. 
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3.  Where  ILECs  Have  Qualified  for  Pricing  Flexibility,  They  Should  Not  Be 

Required  To  Provide  Unbundled  Access  to  High  Capacity  Facilities 

Even  if  CLECs  plan  to  use  high-capacity  facilities  to  provide  a  substantial  amount  of 
local  exchange  service  -  as  opposed  to  solely  or  primarily  special  access  service  -  they  should 
not  have  access  to  unbundled  high  capacity  loops  and  transport  where  the  market  for  local 
services  provided  using  these  facilities  is  contestable  without  access  to  high  capacity  facilities  at 
UNE  rates.  In  those  situations  where  competitive  facilities  already  exist,  provision  of  those 
facilities  is  not  merely  contestable,  but  already  contested.  Indeed,  to  require  access  in  that 
circumstance  -  i.e.,  where  facilities  have  been  “significantly  deployed  on  a  competitive  basis” 
(USTA,  290  F.3d  at  422)  -  would  violate  the  Supreme  Court’s  admonition  that  the  Commission 
cannot  “blind  itself  to  the  availability  of  elements  outside  the  incumbent’s  network”  {AT&T,  525 
U.S.  at  389). 

It  is  critical  that  the  Commission  itself  establish  binding  restrictions  on  incumbents’ 
unbundling  obligations  based  on  objective  market  conditions.  Clear,  readily  applied  national 
rules  will  provide  stability  and  certainty,  which  will  in  turn  promote  investment  and  innovation 
by  competitors  and  incumbents  alike.  And  the  Commission  unquestionably  has  both  the  legal 
authority  and  the  obligation  to  establish  binding  national  rules:  the  Act  gives  “the  Commission” 

-  not  the  states  -  the  power  to  “determin[e]  what  network  elements  should  be  made  available” 
on  an  unbundled  basis.  47  U.S.C.  §  251(d). 

Moreover,  the  Commission  has  already  created  an  appropriate  framework  -  and  in  a 
series  of  subsequent  orders  already  has  applied  that  framework  itself  -  for  initially  identifying 
certain  geographic  markets  where  unbundling  of  high-capacity  facilities  cannot  be  required  in  its 
Pricing  Flexibility  Order.  In  that  order,  the  Commission  granted  incumbents  pricing  flexibility 
for  special  access  services,  conditioned  on  a  showing  that  “market  conditions  in  a  particular  area 
warrant  the  relief  at  issue.”  Pricing  Flexibility  Order,  ‘1 68.  The  requisite  showing  focuses  on 
precisely  the  question  that  the  courts  have  made  clear  must  be  considered  before  any  unbundled 
access  may  be  required:  investment  in  competitive  facilities.  Indeed,  the  Commission  granted 
relief  specifically  because  it  determined  that  certain  geographic  markets  were  contestable  where 
a  significant  portion  of  those  geographic  areas  already  were  being  contested  -  that  is,  competing 
providers  already  had  made  sunk  investments  in  competing  facilities. 

Thus,  the  Commission  ruled  that  incumbents  are  to  be  granted  “Phase  I”  regulatory  relief 

-  that  is,  the  ability  to  offer  contract  tariffs  and  volume  and  term  discounts  -  once  they  can  show 
that  “competitors  have  made  irreversible  investments  in  the  facilities  needed  to  provide  the 
services  at  issue.”  Id.  at  f  69.  As  the  Commission  found,  such  investment  “is  an  important 
indicator  of . . .  irreversible  entry”  because,  even  if  a  particular  competitor  does  not  succeed, 
“that  equipment  remains  available  and  capable  of  providing  service  in  competition  with  the 
incumbent.”  Id.  at  *![  80.  And  to  obtain  “Phase  11”  relief,  where  the  incumbent’s  own  rates  are 
effectively  deregulated,  the  incumbent  must  make  an  even  more  extensive  showing  -  that  is,  it 
must  show  that  the  market  not  only  is  contestable,  but  that  a  sufficient  portion  of  the  geographic 
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market  at  issue  is  actually  being  contested  such  that  the  market  is  workably  competitive  and 
market  forces  alone  will  constrain  the  incumbent’s  rates.  Id.  at  'll  69. 

The  Commission  has  established  separate  competitive  triggers  to  allow  pricing  flexibility 
for  (1)  dedicated  transport  and  (2)  service  over  high-capacity  loops,  known  as  “channel 
terminations.’’  See  id.  at  'll  70.  Accordingly,  a  determination  that  “competitors  have  made 
irreversible  investments  in  the  facilities  needed”  to  provide  dedicated  transport  establishes  that 
competitors  are  not  impaired  without  unbundled  access  to  an  incumbent’s  high-capacity 
dedicated  transport  facilities.  If  an  incumbent  has  been  granted  Phase  I  relief  with  respect  to 
dedicated  transport  in  a  particular  MSA,  therefore,  the  Commission  should  not  require  provision 
of  unbundled  access  to  dedicated  transport.  The  same  logic  applies  to  high-capacity  loops:  in 
any  MSA  where  the  Commission  has  granted  Phase  I  relief  for  channel  terminations  under  the 
separate  standard  that  applies  to  those  facilities,  the  Commission  should  not  require  provision  of 
unbundled  access  to  high  capacity  loops. 

The  Commission  should  definitively  eliminate  unbundling  obligations  wherever  the 
incumbent  has  qualified  for  either  Phase  I  or  Phase  II  relief.  Phase  I  triggers  were  specifically 
designed  to  identify  markets  where  there  is  “facilities-based  competition  with  significant  sunk 
investment”  and  therefore  an  alternative  to  an  incumbent’s  facilities  for  the  provision  of  service. 
See  id.  at  'll  80.  By  contrast.  Phase  II  relief  -  which  essentially  deregulates  incumbents’  rates  -  is 
granted  in  those  markets  where  competitors  have  already  “established  a  significant  market 
presence,”  sufficient  to  constrain  ILEC  end-user  pricing.  Id.  at  'll  141;  see  also  id.  at  'll  77 
(“competitors  that  are  sufficiently  entrenched  to  survive  attempts  by  incumbents  to  exclude  them 
from  the  market  |by  lowering  prices  to  end-users]  may  not  yet  have  a  sufficient  market  presence 
to  constrain  prices  throughout  the  MSA”).  Because  the  impairment  analysis  must  focus  on 
“CLECs’  ability  to  provide  . . .  service,”  (CompTel,  309  E.3d  at  13  (emphasis  added)),  the 
existence  of  mature  competition  -  while  more  than  sufficient  to  establish  non-impairment  -  is  not 
necessary  to  demonstrate  non-impairment. 

The  fact  that  an  incumbent  has  been  granted  Phase  I  or  Phase  II  pricing  flexibility  relief 
in  a  particular  area  provides  conclusive  evidence  that  the  corresponding  network  elements  -  i.e., 
high-capacity  transport  or  loops  -  need  not  be  made  available  on  an  unbundled  basis  in  that  area. 
At  the  same  time,  the  fact  that  an  ILEC  has  not  yet  received  such  relief  in  a  particular  geographic 
area  -  and  such  relief  currently  covers  only  37  percent  of  Verizon’s  wire  centers  (and  a  smaller 
percentage  of  wire  centers  nationwide)  -  does  not  relieve  the  Commission  of  the  need  to  conduct 
an  impairment  inquiry  with  respect  to  these  other  areas.  To  the  contrary,  competing  carriers  can 
and  have  deployed  competing  facilities  outside  the  areas  where  incumbents  have  been  granted 
pricing  flexibility  as  well.  And  if  the  segment  of  the  local  market  served  with  high-capacity 
facilities  is  contestable  in  the  absence  of  unbundled  access,  granting  such  access  would  be 
contrary  to  the  “goals  of  the  Act.”  AT&T,  525  U.S.  at  388.  Accordingly,  the  Commission 
should  establish  additional,  objective  triggers  for  the  removal  of  high-capacity  facilities  from  the 
UNE  list  outside  the  areas  where  pricing  flexibility  has  been  granted. 
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We  continue  to  believe  that  the  extensive  evidence  demonstrating  that  competing  carriers 
have  widely  deployed  their  own  high-capacity  facilities  where  there  is  demand  for  high-capacity 
services  shows  that  they  are  not  impaired  anywhere  without  the  ability  to  purchase  these 
facilities  from  incumbents  at  artificially  low  TELRIC  rates.  At  an  absolute  minimum,  however, 
just  as  the  Commission  determined  that  “collocation  can  reasonably  serve  as  a  measure  of 
competition  in  a  given  market  and  predictor  of  competitive  constraints  upon  future  EEC 
behavior”  {WorldCom,  238  F.3d  at  459),  the  Commission  should  likewise  rule  that,  outside  those 
areas  where  pricing  flexibility  has  been  granted,  high-capacity  facilities  do  not  have  to  be 
available  as  UNEs  in  any  wire  center  where  there  are  two  or  more  fiber-based  collocated 
competitors  -  regardless  of  the  prevalence  of  collocation  in  the  remainder  of  the  MSA.  Such  a 
rule  is  fully  supported  by  the  Commission’s  analysis  in  the  Pricing  Flexibility  Order  and  the 
D.C.  Circuit’s  subsequent  affirmance:  collocation  is  a  reliable  indicator  of  sunk  investment  of  a 
type  that  proves  that  the  markets  served  in  that  particular  wire  center  are  contestable.  Indeed,  as 
the  Commission  and  the  court  each  recognized,  collocation  tends  to  underestimate  the  degree  of 
facilities-based  investment,  “because  it  fails  to  account  for  the  presence  of  competitors  that  do 
not  use  collocation  and  have  wholly  bypassed  incumbent  EEC  facilities.”  Pricing  Flexibility 
Order,  ^  95. 

Finally,  as  long  as  competitors  have  access  to  lEEC  high-capacity  facilities  on  an 
unbundled  basis,  they  have  little  incentive  to  deploy  competing  facilities.  For  that  reason,  the 
Commission  should  require  that high-capacity  facilities  are  made  available,  any  such 
unbundling  obligation  should  have  a  firm  sunset  date. 

4.  The  Commission  Must  Consider  the  Availability  ofILEC  Tariffed  Special 
Access  Services 

The  availability  of  tariffed  special  access  services  as  an  alternative  means  of  serving 
customers  is  an  additional  factor  that  must  be  taken  into  account  as  part  of  the  Commission’s 
impairment  analysis.  Specifically,  the  availability  of  special  access  service  is  an  additional 
factor  that  supports  removing  the  obligation  to  unbundle  high  capacity  facilities  in  any  areas 
where  the  incumbent  has  qualified  for  pricing  flexibility  relief,  and  is  also  a  factor  that  must  be 
taken  into  account  in  establishing  objective  standards  to  determine  whether  high  capacity 
facilities  must  be  unbundled  outside  these  areas. 

Consideration  of  the  availability  of  tariffed  special  access  services  as  an  alternative  is 
compelled  by  the  language  and  logic  of  the  Commission’s  decision  in  the  Supplemental  Order 
Clarification  and  the  Court’s  decisions  in  USTA  and  CompTel.  As  the  Commission  has  held,  it  is 
appropriate  to  impose  an  “unbundling  obligation”  for  purposes  of  offering  a  service  in  a 
particular  market  only  if  “denial  of  the  requested  elements  would  in  fact  impair  the  competitor’s 
ability  to  offer  services”  in  that  market.  Supplemental  Order  Clarification,  'll  15  (emphasis 
added);  see  CompTel,  309  F.3d  at  10.  If  markets  are  contestable  without  access  to  unbundled 
network  elements,  that  is  the  end  of  the  matter.  Or  to  put  it  another  way,  if  competing  providers 
are  able  to  enter  the  market  and  compete  successfully  using  a  combination  of  tariffed  special 
access  services  purchased  from  the  incumbent  and  their  own  facilities,  they  self-evidently  are  not 
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impaired  without  access  to  unbundled  elements.  Indeed,  that  is  precisely  the  way  that 
competition  developed  in  the  long-distance  market:  competing  carriers  relied  initially  on  services 
purchased  from  AT&T  under  volume  and  term  discount  arrangements  until  they  completed  the 
build  out  of  their  own  facilities.  Likewise,  special  access  services  are  available  under  tariffs  that 
include  volume  and  term  discounts,  and  carriers  have  the  same  ability  as  they  do  in  the  long 
distance  market  to  use  these  arrangements  to  supplement  their  own  facilities  as  they  complete  the 
build  out  of  their  networks. 

Accordingly,  competitors’  efforts  to  gain  access  to  high-capacity  facilities  as  UNEs  is 
exclusively  about  price,  since  the  same  function  is  served  by  purchasing  high  capacity  facilities  at 
special  access  rates.  Providing  access  to  facilities  at  TELRIC  rates  -  rather  than  the  competitive 
rates  available  under  tariff  -  simply  encourages  anti-competitive  arbitrage,  an  uneconomic 
wealth  transfer  from  incumbents  to  competitors  that  discourages  productivity  and  innovation  and 
penalizes  investment. 

In  the  case  of  those  local  customers  served  over  high-capacity  facilities,  it  is  clearly  the 
case  that  other  providers  can  and  do  compete  successfully  using  existing  special  access  services 
purchased  from  incumbents  and  others  to  fill  gaps  in  their  networks.  Indeed,  there  is  significant 
marketplace  evidence  that  proves  that  competitors  that  obtain  high-capacity  circuits  from 
incumbents  (rather  than  provisioning  them  independently  or  purchasing  from  a  third-party 
supplier)  rely  on  special  access  services  far  more  often  than  on  UNEs.  In  Verizon’s  region,  for 
example,  competing  carriers  as  a  whole  had  obtained  almost  twice  as  many  DS-1  circuits  as 
special  access  than  as  UNEs.  In  addition,  many  competing  carriers  that  obtain  high  capacity 
circuits  from  incumbents  do  so  entirely  by  purchasing  special  access  service  rather  than  UNEs. 

In  Verizon’s  region,  for  example,  there  are  several  competing  carriers  that  purchase  all  their  DS- 
1  circuits  exclusively  as  special  access,  and  many  others  that  rely  on  special  access  primarily 
(though  not  exclusively)  to  satisfy  their  demand  for  DS-1  circuits.  Based  on  a  sample  of  nine  of 
the  largest  purchasers  of  special  access,  three  purchase  all  of  their  DS-1  circuits  as  special 
access,  and  five  additional  competing  carriers  purchase  80  percent  or  more  of  all  of  their  DS-1 
circuits  as  special  access. 

Moreover,  there’s  no  real  question  that  competing  carriers  are  competing  successfully 
using  tariffed  special  access  services  purchased  from  incumbents  and  others  to  provide  local 
services  as  well  as  to  provide  their  own  special  access  services  for  long  distance  traffic.  This 
makes  sense  given  the  nature  of  special  access  service  and  the  markets  served.  Tariffed  special 
access  services  are  provided  over  dedicated  point-to-point  facilities  deployed  specifically  to  meet 
the  needs  of  carriers  and  business  customers,  not  residential  users.  For  example,  carriers  can  and 
do  use  existing  special  access  services  to  provide  the  direct  link  between  customer  premises  and 
their  local  networks  (as  opposed  to  a  long  distance  carrier’s  POP),  including  their  equipment 
collocated  in  incumbent’s  central  offices  -  even  in  circumstances  where  the  ILEC  provides  no 
service  of  any  kind  to  the  end-user  customer  directly.  This  allows  carriers  to  integrate  the  special 
access  circuits  into  their  own  local  networks,  and  use  them  to  carry  customers’  local  as  well  as 
long  distance  traffic.  Using  such  services,  providers  have  successfully  competed  for  business 
customers  of  all  shapes  and  sizes,  from  the  most  concentrated  and  most  lucrative 
telecommunications  consumers  to  small  business  customers.  For  example,  the  customers  that  are 
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being  served  by  competing  carriers  in  this  fashion  range  from  donut  shops  and  car  dealerships  to 
law  firms,  doctor’s  offices,  brokerage  branch  offices,  hospitals,  and  educational  institutions. 

There  can  thus  be  no  doubt  that  there  is  already  fierce  competition  to  serve  those 
customers,  both  in  the  market  for  the  customer-to-carrier  connections  themselves  and  in  the 
vertical  telecommunications  markets  -  including  long-distance  and  local  voice  and  data  services 
-  in  which  high-capacity  facilities  provide  an  input.  Indeed,  competing  carriers  have  won 
roughly  150  million  voice  grade  equivalent  lines  using  a  combination  of  their  own  facilities  and 
special  access  circuits  purchased  from  incumbents  and  others.  And  they  are  competing 
successfully  in  providing  various  services  that  use  special  access  as  an  input,  such  as  enterprise 
long  distance  services,  high-speed  data  services  such  as  ATM  and  Frame  Relay,  and  local 
services  provided  to  large  business  customers.  Indeed,  a  group  of  large  business  customers  just 
informed  the  WorldCom  bankruptcy  court  that,  “Sprint,  AT&T  and  WorldCom  account  for  over 
90%  of  enterprise  telecommunications  usage  and  are  widely  viewed  as  the  only  interexchange 
carriers  capable  of  providing  the  full  suite  of  network  services  required  by  major  corporations.” 
The  evidence  of  such  robust  competition  in  vertical  or  adjacent  markets  establishes  that  access  to 
high-capacity  facilities  is  no  barrier  to  competition.  Cf  Advanced  Health-Care  v.  Radford 
Comm.  Hosp.,  910  F.2d  139,  150  (1990)  (“[T]he  central  concern  in  an  essential  facilities  claim  is 
whether  market  power  in  one  market  is  being  used  to  create  or  further  a  monopoly  in  another 
market.”);  USTA,  290  F.3d  at  427  n.4.  Indeed,  as  this  Commission  has  held,  once  such 
competition  exists,  it  can  expand  into  additional  market  segments:  “large  customers  may  create 
the  inducement  for  potential  competitors  to  invest  in  sunk  facilities  which,  once  sunk,  can  be 
used  to  serve  adjacent  smaller  customers.”  Pricing  Flexibility  Order,  H  79. 

Taking  account  of  the  availability  of  special  access  services  as  an  alternative  to 
unbundling  high-capacity  facilities  is  especially  appropriate  in  light  of  the  unique  characteristics 
of  special  access.  The  Commission  has  already  concluded  that  special  access  services  are 
competitive,  and  that  -  in  many  markets  -  competition  already  constrains  special  access  retail 
prices,  and  competitors  have  used  special  access  in  combination  with  their  own  facilities  to  enter 
local  markets.  Taking  into  account  the  availability  of  competitive  special  access  service  in  this 
context  thus  does  not  compel  the  conclusion,  for  example,  that  the  possibility  of  competing  by 
reselling  incumbents’  retail  services  would  eliminate  the  need  to  unbundle  local  loops  for 
provision  of  local  voice  service.  But  under  the  specific  circumstances  here,  where  tariffed 
special  access  services  can  and  are  being  used  to  compete  successfully,  it  would  be  reversible 
error  for  the  Commission  to  fail  to  take  that  alternative  into  account  in  conducting  its  impairment 
analysis. 

Finally,  Verizon’s  opponents  claim  that  the  only  reason  they  buy  Verizon’s  special  access 
services  is  because  they  have  been  unable  to  obtain  the  equivalent  services  as  UNEs.  As  an 
initial  matter,  as  we  have  explained  at  length  elsewhere,  Verizon  does  provide  unbundled  high- 
capacity  facilities  wherever  such  facilities  exist.  The  instances  in  which  it  does  not  do  so  are 
those  where  the  requested  facilities  do  not  exist,  and,  therefore,  they  could  not  be  provided 
without  investing  in  and  deploying  new  facilities  or  equipment  or  without  undertaking  significant 
construction  work.  That  is  entirely  consistent  with  the  Act,  which  the  Commission  has 
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recognized  “does  not  require  [Verizon]  to  construct  network  elements  ...  for  the  sole  purpose  of 
unbundling  those  elements  for  ...  other  carriers.”  See,  e.g.,  Virginia  Arbitration  Non-Cost 
Order,  CC  00-218,  DA  02-1731, 1 468  (rel.  July  17, 2002).  Moreover,  even  in  those  instances, 
the  simple  fact  is  that  Verizon  will  build  facilities  for  use  by  competing  carriers  to  the  same 
extent  as  it  will  for  its  own  retail  customers,  and  will  make  the  newly  constructed  facilities 
available  at  competitive  special  access  rates  (which,  in  contrast  to  sub-competitive  TELRIC 
rates,  provide  at  least  an  opportunity  to  recover  the  costs  of  constructing  the  facilities). 

More  fundamentally,  however,  the  opponents’  claim  misses  the  point  entirely. 

Regardless  of  the  reason  they  use  special  access  services  purchased  from  Verizon  to  compete, 
the  fact  of  the  matter  is  that  they  have  demonstrated  they  are  able  to  enter  and  compete 
successfully  by  using  those  services.  While  they  no  doubt  would  prefer  to  pay  the  artificially 
low  TELRIC  rates,  that  proves  nothing.  If  competing  carriers  are  able  to  enter  and  compete 
using  a  combination  of  special  access  and  their  own  facilities  (as  these  carriers  have),  then  they 
self-evidently  are  not  impaired  without  access  to  the  same  facilities  at  UNE  rates.  And  providing 
access  to  these  facilities  at  artificially  low  rates  under  these  circumstances  would  merely 
undermine  the  continued  growth  of  facilities-based  competition  and  flout  the  directives  of  the 
D.C.  Circuit. 


Sincerely, 


Michael  E.  Glover 
Senior  Vice  President  and 
Deputy  General  Counsel 


Federal  Regulatory  Affairs 


v&nwtm 


Ann  D.  Berkowitz 

Project  Manager  -  Federal  Affairs 


1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 
(202)  515-2539 
(202)  336-7922  (fax) 


November  22,  2002 


Ex  Parte 

Marlene  H.  Dortch 
Secretary 

Federal  Communications  Commission 
445  12*  H  Street,  SW,  Portals 
Washington,  DC  20554 

Re:  Review  of  the  Section  251  Unbundlins  Obligations  of  Incumbent  Local  Exchange 

Carriers.  CC  Docket  No.  01-338;  Implementation  of  the  Local  Competition  Provisions 

in  the  Telecommunications  Act  of  1996.  CC  Docket  No.  96-98.'  and  Deployment  of 

Wireline  Services  Offering  Advanced  Telecommunications  Capability.  CC  Docket  No. 

98-147 

Dear  Ms.  Dortch: 

The  attached  letter  from  William  Barr  of  Verizon  was  provided  to  Chairman  Powell  today. 
Please  place  it  on  the  record  in  the  above  proceeding.  Please  let  me  know  if  you  have  any 
questions. 


Sincerely, 


Attachment 

cc:  Commissioner  Abernathy 

Commissioner  Martin 
Commissioner  Copps 

B.  Tramont 

C.  Libertelli 
M.  Brill 

D.  Gonzalez 
J.  Goldstein 
W.  Maher 
M.  Carey 
R.  Tanner 
B.  Olson 

T.  Navin 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 


v&nwtm 


Verizon  Communications 

1 095  Avenue  of  the  Americas 
New  York,  NY  10036 


November  22,  2002 


Phone  212.395.1689 
Fax  212.597.2587 


Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12*  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell: 

There  is  no  issue  more  important  to  the  future  of  the  telecommunications  industry,  or  to 
the  industry’s  capacity  as  an  engine  of  economic  growth,  than  the  regulatory  treatment  of 
broadband.  This  letter  proposes  a  framework  for  addressing  each  of  the  key  broadband  issues 
pending  before  the  Commission. 

Over  the  next  decade,  local  companies  will  have  to  make  substantial  additional 
investments  in  broadband  infrastructure  -  investments  to  deploy  current  broadband  services 
more  widely  and  to  develop  successive  generations  of  innovative  broadband  offerings.  Much  of 
this  investment  will  be  focused  on  pushing  fiber  deeper  into  the  network,  first  through  broadband 
enabled  remote  terminals,  and  ultimately  through  the  deployment  of  fiber  directly  to  end-users. 
These  investments  will  be  extremely  risky,  given  the  dominant  broadband  position  of  cable 
companies  and  further  competition  from  satellite  and  wireless  operators. 

The  broadband  network  will  be  in  a  constant  state  of  evolution  and  flux  as  local 
companies  undertake  these  upgrades.  Each  successive  generation  of  the  broadband  network  will, 
however,  allow  unaffiliated  providers  of  applications,  content  and  other  information  services  to 
reach  broadband  customers  over  the  network.  Over  time,  local  companies  will  also  be 
developing  their  own  content,  aimed  primarily  at  competing  with  cable  companies  in  highly 
concentrated  markets  for  the  delivery  of  video  services. 

It  is  critical  that  the  Commission’s  rules  governing  broadband  take  into  account  the  risk, 
magnitude,  and  complexity  of  the  investments  that  local  companies  must  make,  as  well  as  the 
intensely  competitive  nature  of  the  broadband  market.  The  Commission’s  rules  must  establish  a 
framework  that  maintains  the  incentive  of  local  companies  to  invest  by  ensuring  that  broadband 
returns  are  not  limited,  by  means  of  artificial  and  unnecessary  regulation,  to  the  mere  recovery  of 
costs. 
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The  current  regulatory  regime  is  fundamentally  antithetical  to  the  investment  that  local 
companies  must  make.  Local  companies  today  are  subject  to  a  host  of  retail  and  wholesale 
regulatory  requirements  that  in  combination  require  them  both  to  provide  stand-alone  broadband 
transmission  services  at  cost-based  rates,  and  to  provide  competing  carriers  with  unbundled 
access  to  the  broadband  network  at  artificially  low  TELRIC  prices.  This  combination  of 
requirements,  at  best,  permits  telephone  companies  can  earn  back  their  costs  (or  less  under 
TELRIC)  and  requires  them  to  bear  the  full  downside  risk  of  investments  that  fail,  while  leaving 
others  to  capture  any  upside  of  investments  that  succeed. 

Neither  category  of  requirements,  retail  or  wholesale,  should  apply  to  broadband. 

On  the  retail  side,  local  companies  must  be  allowed  to  provide  broadband  transport  to 
ISPs  and  other  content  providers  on  commercially  negotiated  terms  -  not  cost-based  rates,  terms, 
and  conditions  prescribed  by  regulators.  Local  companies  have  every  incentive  to  provide 
broadband  transport  to  unaffiliated  providers  of  information  services  on  reasonable  terms, 
because  only  by  doing  so  can  they  maximize  the  value  of  their  investments.  Retail  rate 
regulation  is  therefore  both  unnecessary  and  counterproductive,  curbing  the  delivery  of  new 
content  and  services  to  end-users  by  slowing  the  deployment  of  essential  underlying 
infrastructure. 

The  touchstone  of  local  companies’  dealings  with  information  service  providers  should 
be  commercial  reasonableness.  Where  a  local  company  offers  access  on  terms  comparable  to 
those  previously  approved  by  federal  authorities  in  connection  with  a  cable-company  consent 
decree,  for  example,  the  commercial  reasonableness  of  such  an  offer  could  not  be  disputed. 
Likewise,  any  terms  that  are  voluntarily  agreed  to  by  ISPs  or  other  content  providers  would,  by 
definition,  be  commercially  reasonable.  The  key  is  that  the  Commission  allow  the  market,  rather 
than  regulatory  fiat,  to  determine  the  terms  under  which  other  providers  obtain  access  to  our 
network. 

On  the  wholesale  side,  local  companies  must  likewise  be  freed  from  any  obligation  to 
unbundle  network  elements  used  to  provide  broadband  services.  Between  the  premises  of  end- 
users  and  the  point  where  information  service  providers  interconnect,  local  companies  must  be 
allowed  to  reap  the  rewards  of  their  investments.  Allowing  other  carriers  to  lease  these  newly 
deployed  broadband  facilities,  and  thereby  act  as  virtual  resellers  of  broadband  transport, 
destroys  the  ability  of  local  companies  to  engage  in  market-based  commercial  negotiations  with 
providers  of  information  services. 

Worse  yet,  broadband  unbundling  obligations  hinder  and  delay  investments  in  critical 
infrastructure  by  creating  a  class  of  firms  whose  vested  interests  militate  against  evolution  of  the 
network.  Unlike  traditional  circuit  switched  voice,  broadband  networks  are  in  rapid  flux  and  an 
unbundling  regime  is  antithetical  to  their  rational  and  efficient  evolution.  By  its  very  nature,  an 
unbundling  regime  allows  third  parties  to  “roost”  in  the  incumbent’s  network  based  on  the 
technology  and  configuration  that  exists  at  a  given  time.  Those  firms  become  dependent  on 
maintaining  that  configuration  and  fiercely  resist  any  new  design  that  will  displace  them.  The 
result  is  further  protracted  proceedings,  and  incumbents  are  required  either  to  forgo  the  next 
generation  upgrade  or  shoulder  the  costs  of  shifting  the  firms  that  have  taken  roost  to  the  new 
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configuration.  Were  other  carriers  allowed,  for  example,  to  collocate  switching  equipment  in 
remote  terminals,  those  facilities  would  be  stranded  when  local  companies  deployed  all-fiber 
loops.  Facing  this  loss,  these  firms  would  inevitably  demand  a  right  to  purchase  a  finished 
broadband  service  from  incumbents  at  cost-based  rates  or  insist  that  local  companies  maintain 
their  obsolete  copper  networks.  Either  way,  investment  would  be  deterred  and  demands  for 
regulation  would  persist  indefinitely. 

It  is  therefore  essential  that  the  Commission’s  unbundling  rules  eliminate  any 
requirement  to  unbundle  network  elements  for  use  to  provide  broadband  services.  In  particular, 
the  Commission  should  not  reinstate  a  line  sharing  obligation,  mandate  the  unbundling  of  packet 
switching  equipment  or  fiber  loop  facilities,  or  require  remote  terminal  collocation. 

Moreover,  as  the  local  network  evolves  and  is  optimized  for  broadband,  it  will  be  more 
and  more  the  case  that  new  facilities  will  consist  entirely  of  fiber-based  or  other  advanced 
technologies  and  architectures.  These  next  generation  networks,  the  initial  versions  of  which  are 
only  now  being  deployed  for  the  first  time  by  local  telephone  companies  and  competitors  alike, 
will  be  entirely  broadband  in  nature,  and  cannot  be  unbundled  into  previously  defined  elements 
absent  significant  redesign  and  cost,  if  at  all.  Indeed,  with  these  next  generation  networks, 
services  that  traditionally  were  thought  of  as  narrowband  will  be  nothing  more  than  one  of  many 
applications  delivered  over  a  broadband  service.  Because  of  the  unique  technological  and 
market  considerations  that  these  networks  present,  it  is  critical  that  they  be  free  of  unnecessary 
unbundling  obligations  that  increase  their  cost  and  risk  and  deter  their  deployment. 

The  simplest  way  to  achieve  these  goals  is  to  regulate  broadband  services  offered  by  all 
providers  under  Title  I  of  the  Communications  Act,  including  both  bundled  information  services 
and  stand-alone  broadband  transmission  services.  As  we’ve  addressed  at  some  length  in  our 
previous  letters  and  pleadings  on  the  issue,  classifying  both  types  of  services  under  Title  I  -  as 
the  Commission  recently  has  done  in  the  case  of  cable  broadband  services  -  is  well  within  the 
Commission’s  authority.  And,  most  importantly,  it  would  allow  the  Commission  to  establish  a 
single  unified  set  of  federal  rules  for  broadband  by  writing  on  a  clean  slate  free  from  the 
regulatory  underbrush  that  has  grown  up  around  different  regimes. 

Regardless  of  whether  the  Commission  proceeds  under  Title  I  or  by  exercising 
forbearance  or  other  authority  under  Title  II,  the  resulting  framework  of  regulation  can  and 
should  be  the  same.  The  key  regulatory  principles  are  as  follows: 

1.  Telephone  companies  must  be  able  to  provide  integrated  offerings  that  combine 
content  and  transmission  on  a  deregulated  basis  under  Title  I.  Since  the  Commission  first 
deregulated  enhanced  services  in  the  1980’ s,  telephone  companies  (or  their  affiliates)  have  been 
permitted  to  provide  bundled  information  service  offerings  -integrated  offerings  that  include 
both  information  content  and  transmission  components  -  to  consumers  on  a  deregulated  basis 
under  Title  I.  Verizon,  for  example,  offers  integrated  Internet  access  services,  including  high¬ 
speed  Internet  access  provided  over  broadband  DSL  connections,  through  its  Verizon  On-Line 
unit  today.  These  integrated  retail  offerings  have  long  been  provided  free  of  regulation,  and 
there  is  no  conceivable  basis  for  imposing  any  new  rules  on  these  offerings. 
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There  are,  however,  a  series  of  regulatory  requirements  that  do  burden  local  companies 
when  they  provide  these  integrated  offerings  that  do  not  apply  to  cable  or  other  broadband 
competitors.  In  particular,  the  requirements  adopted  in  the  Computer  II  and  Computer  III 
proceedings  -  rules  expressly  designed  for  narrowband  services  -  have  been  reflexively  extended 
to  broadband.  These  rules  require  telephone  companies  to  both  strip  out  the  broadband 
transmission  component  of  any  information  service  and  provide  it  separately  under  tariff  at  cost- 
based  rates,  and  unbundle  the  underlying  transmission  service  itself  into  its  component  parts  and 
offer  the  various  piece-parts  under  tariff  at  cost-based  rates  as  well.  These  requirements  should 
not  apply  to  broadband  for  at  least  three  related  reasons. 

First  and  foremost,  the  requirements  are  inherently  destructive  of  incentives  to  invest  in 
broadband  and  in  the  new  integrated  content-based  offerings  necessary  for  local  companies  to 
compete  against  cable.  This  is  so  because  these  requirements  limit  the  revenues  that  telephone 
companies  can  earn  to  the  cost-based  rate  for  transmission,  and  deny  these  companies  the  ability 
to  differentiate  their  integrated  content  services  by  incorporating  innovative  and  unique  network- 
based  features  into  their  bundled  offerings. 

Second,  the  rationale  behind  these  requirements  is  wholly  absent  for  broadband.  The 
premise  of  the  Computer  //////  regime  -  that  the  local  telephone  network  is  the  primary,  if  not 
exclusive,  means  through  which  information  service  providers  can  gain  access  to  their  customers 
-  is  demonstrably  false  in  broadband.  In  the  large  business  segment  of  the  market,  which 
includes  services  such  as  frame  relay  and  ATM,  the  three  largest  long  distance  carriers  are 
dominant  and  collectively  control  more  than  two-thirds  of  the  retail  market.  In  the  mass  market, 
it  is  the  cable  companies  that  are  dominant,  likewise  serving  roughly  two-thirds  of  all  customers. 
While  some  parties  have  argued  that  small  businesses  should  be  treated  as  a  separate  market 
segment,  that  view  is  misplaced.  Both  cable  companies  and  satellite  providers  have  rolled  out 
services  tailored  to  small  businesses  and  are  aggressively  targeting  that  segment  along  with  the 
rest  of  the  mass  market.  But  regardless,  even  if  small  businesses  are  viewed  as  a  separate  market 
segment,  local  telephone  companies  today  are  not  even  players  when  it  comes  to  providing 
broadband  services  to  these  customers  and  therefore  cannot  be  considered  dominant. 

Third,  the  Commission  has  ample  authority  to  eliminate  the  Computer  //////  requirements 
for  broadband.  These  requirements  are  a  creature  of  the  Commission’s  own  invention,  and,  in 
the  recent  Declaratory  Ruling  order,  the  Commission  already  declined  to  apply  these 
requirements  to  cable’s  broadband  services.  In  doing  so,  the  Commission  expressly  recognized 
that  there  is  nothing  about  the  Act  that  requires  it  to  “find  a  telecommunications  service  inside 
every  information  service,  extract  it,  and  make  it  a  stand-alone  offering  to  be  regulated  under 
Title  n  of  the  Act.’’  The  Commission,  of  course,  has  not  extended  these  requirements  to  satellite 
or  wireless  providers  either. 

Having  made  a  decision  not  to  apply  these  requirements  to  the  dominant  broadband 
providers,  the  Commission  cannot  lawfully  apply  them  to  a  minority  player  in  the  same  market. 
As  explained  at  greater  length  in  our  brief  before  the  Ninth  Circuit,  the  Act  itself  requires  that 
broadband  be  defined  and  regulated  “without  regard  to  any  transmission  media  or  technology.’’ 
Moreover,  the  courts  have  established  that,  under  basic  principles  of  administrative  law,  the 


Hon.  Michael  Powell 
November  22,  2002 
Page  5 


Commission  cannot  unjustifiably  treat  similarly  situated  parties  differently,  and  must,  in  defining 
the  regulatory  regime  that  applies  to  broadband,  take  the  competitive  context  into  account. 

Imposing  discriminatory  regulatory  burdens  on  cable  and  telephone  company-provided 
broadband  would  also  run  afoul  of  the  First  Amendment.  The  Internet  access  and  other  content 
services  that  we  provide  over  broadband  are  a  form  of  speech,  and  broadband  is  the  microphone 
through  which  we  deliver  that  speech.  Accordingly,  one-sided  regulatory  burdens  that  inhibit 
our  ability  to  speak  to  our  chosen  audience,  or  that  impose  costs  on  us  that  do  not  apply  to  other 
speakers,  run  afoul  of  the  First  Amendment  in  the  same  way  as  does  a  discriminatory  tax  that 
applies  only  to  some  media  (such  as  newsprint)  but  not  to  others.  In  short,  applying  the  same 
rules  to  our  broadband  services  as  govern  cable  is  not  only  the  right  policy,  it  is  mandated  by 
law. 


2.  Stand-alone  broadband  transmission  services  should  be  classified  as  private 
carriage  arrangements  that  are  deregulated  under  Title  1.  In  addition  to  providing  bundled 
offerings  that  include  both  information  content  and  transmission,  Verizon  and  other  local 
companies  also  offer  a  number  of  broadband  transmission  services  on  a  stand-alone  basis.  For 
example,  virtually  all  telephone  companies  offer  some  forms  of  packet- switched  services,  such 
as  ATM  and  frame  relay  to  large  business  customers,  on  a  stand-alone  basis,  and  some 
companies  have  chosen  to  offer  services  such  as  DSL  on  that  basis  as  well.  There  is  no  reason 
why  local  companies  should  be  required  to  provide  these  broadband  services  subject  to  the  full 
panoply  of  common  carrier  regulations  -  including  cost-based  pricing  and  the  Computer  ////// 
unbundling  requirements  -  simply  because  they  are  offered  on  a  stand-alone  basis.  Indeed,  as 
the  Commission  pointed  out  in  its  cable  Declaratory  Ruling  order,  applying  common  carrier 
rules  to  stand-alone  offerings  merely  deters  broadband  providers  from  offering  any  stand-alone 
services. 

A  far  better  solution  is  to  allow  telephone  companies  the  option  of  providing  stand-alone 
broadband  transmission  as  private  carriage,  governed  by  Title  I,  on  commercially  reasonable, 
market-based  terms  and  conditions.  This  would  allow  the  parties  to  these  arrangements  to 
experiment  with  nontraditional  compensation  arrangements,  such  as  those  that  prevail  today  in 
the  cable  industry  and  on  the  Internet.  For  example,  the  parties  might  agree  to  a  compensation 
arrangement  based  on  a  percentage  of  an  ISP’s  revenue  earned  over  broadband,  or  based  on  the 
number  of  “hits”  delivered  to  a  particular  content  provider’s  Web  site.  While  it  is  impossible 
today  to  predict  how  these  compensation  arrangements  may  evolve  over  time,  the  key  is  that  the 
Commission  afford  players  in  the  market  the  flexibility  to  determine  what  arrangements  make 
sense  and  to  change  those  arrangements  over  time. 

As  we  explained  in  previous  letters  and  pleadings  on  the  issue,  the  Commission  has 
ample  legal  authority  to  classify  stand-alone  broadband  transmission  services  as  private  carriage 
subject  to  Title  I.  And  since  those  submissions  were  made,  the  Commission  itself  has  agreed.  In 
its  Declaratory  Ruling,  the  Commission  held  that,  where  cable  companies  choose  to  provide 
stand-alone  transmission  services  to  ISPs  and  other  “end-users,”  such  an  “offering  would  be  a 
private  carrier  service  and  not  a  common  carrier  service.” 
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In  that  case,  of  course,  the  Commission  determined  that  stand-alone  transmission  services 
should  be  classified  as  a  private  carriage  because  cable  companies  choose  to  offer  it  on  that 
basis.  Telephone  companies,  by  contrast,  have  historically  been  required  to  offer  their  services 
on  a  common  carrier  basis  and  have  not  been  given  that  choice.  But  that  is  not  a  basis  for 
denying  local  companies  the  same  option  available  to  cable  operators.  It  would  be  wholly 
circular  to  say  that  these  services  have  to  be  provided  on  a  common  carrier  basis  because  they 
previously  were  offered  on  a  common  basis  solely  to  satisfy  a  regulatory  requirement. 

Moreover,  the  Commission  previously  has  given  other  providers  (including  satellite  operators) 
the  choice  of  offering  certain  services  on  a  private  carriage  basis.  It  clearly  can  do  the  same  here. 

As  with  cable  companies,  classifying  broadband  transport  as  private  carriage  would  allow 
local  companies  to  “provide  pure  telecommunications  to  selected  clients  with  whom  they  deal  on 
an  individualized  basis.”  Of  course,  a  private  carrier  by  definition  is  free  to  decline  service  to  a 
given  customer  if  it  cannot  agree  to  terms  with  that  customer,  just  as  the  customer  is  free  to 
decline  to  use  that  service  if  it  does  not  like  the  terms  on  which  it  is  offered.  It  is  this  mutual 
right  to  choose  that  is  key  to  ensuring  that  these  arrangements  will  be  driven  by  the  market  rather 
than  by  regulatory  fiat. 

3.  The  Commission  must  eliminate  unbundling  requirements  that  apply  to  broadband. 
Just  as  the  retail  unbundling  requirements  imposed  by  the  Commission’s  Computer  II/III  x\x\qs 
are  fundamentally  antithetical  to  the  investments  that  local  companies  must  make  in  broadband, 
so  too  are  the  wholesale  unbundling  requirements  imposed  under  section  25 1 .  The 
accompanying  obligation  to  make  unbundled  elements  available  at  TELRIC  rates  further 
compounds  this  problem. 

To  the  extent  the  Commission  classifies  broadband  transmission  services  under  Title  I, 
the  section  25 1  unbundling  requirements  would  not  apply.  These  requirements  are  imposed 
under  Title  II,  and  necessarily  apply  only  to  facilities  and  services  regulated  under  that  Title. 
Moreover,  the  Act’s  definition  of  those  network  elements  that  can  be  subject  to  unbundling 
encompasses  only  those  facilities  used  to  provide  “telecommunications  services,”  defined  as 
common  carrier  services  subject  to  Title  II.  The  definition  of  a  network  element  does  not  include 
facilities  and  equipment  used  to  provide  private  carriage  services  under  Title  I  -  services  that  the 
Commission  has  held  are  a  form  of  “telecommunications”  but  are  not  “telecommunications 
services.” 

Even  if  the  Commission  were  to  classify  some  broadband  transmission  services  as 
common  carrier  services  subject  to  Title  II,  however,  it  still  could  not  impose  unbundling 
requirements  under  the  “necessary  and  impair”  standard  prescribed  by  the  Act. 

As  an  initial  matter,  the  FCC  and  every  other  federal  agency  to  consider  the  question 
have  correctly  recognized  that  broadband  is  a  separate  market,  distinct  from  traditional 
narrowband  telephone  services.  Moreover,  as  explained  above,  local  telephone  companies  such 
as  Verizon  are  minority  players  in  the  broadband  market.  In  the  large  business  segment  of  the 
market,  the  major  long  distance  carriers  are  the  dominant  providers,  and  in  the  mass  market, 
cable  companies  are  dominant  with  satellite  and  wireless  providers  competing  aggressively  as 
well. 
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As  the  D.C.  Circuit’s  recent  decision  makes  clear,  the  Act’s  unbundling  standard  simply 
cannot  be  satisfied  under  these  circumstances.  On  the  contrary,  the  touchstone  of  impairment 
under  the  Act  is,  in  the  words  of  the  court,  whether  an  element  is  “unsuitable  for  competitive 
supply,’’  an  inquiry  that  must  be  “linked  (in  some  degree)  to  natural  monopoly’’  characteristics. 
And  in  making  that  determination,  the  Commission  must  take  into  account  the  entirety  of  “the 
competitive  context,’’  including  intermodal  “competition  in  broadband  services  coming  from 
cable  (and  to  a  lesser  extent  from  satellite).’’  Here,  of  course,  the  Commission  has  correctly 
recognized  that  the  broadband  market  is  characterized  by  significant  competition,  and  that  the 
“preconditions  for  monopoly  appear  absent.’’  Under  the  terms  of  the  Act,  that  is  the  end  of  the 
matter. 


In  terms  of  specific  rules,  this  first  means  that  the  line-sharing  requirement  vacated  by  the 
D.C.  circuit  cannot  be  reinstated.  Because  broadband  services  already  are  being  provided  over 
multiple  competing  facilities-based  platforms,  there  simply  is  no  plausible  case  to  be  made  that 
they  are  not  suitable  for  competitive  supply  without  access  to  line  sharing. 

Second,  it  means  that  packet  switches  and  other  advanced  services  equipment  cannot  be 
unbundled  even  in  the  limited  circumstances  where  the  Commission’s  previous  rules  required 
them  to  be.  The  major  long  distance  carriers  already  dominate  packet  switched  services  such  as 
ATM  and  Frame  Relay  without  using  local  telephone  companies’  packet  switches.  And  the 
cable  companies  dominate  mass-market  services  without  using  local  telephone  companies’ 
DSLAMs.  Accordingly,  advanced  services  equipment  unquestionably  is  suitable  for  competitive 
supply  and  cannot  be  unbundled  under  any  circumstances. 

Third,  for  the  same  reason  that  line  sharing  cannot  be  required,  the  Commission  also 
cannot  require  unbundled  access  to  fiber  loop  facilities  for  use  to  provide  broadband  services. 

As  the  D.C.  Circuit  recognized  just  recently,  the  Commission  not  only  can,  but  also  must 
conduct  its  impairment  analysis  on  a  service-specific  basis.  In  the  case  of  broadband,  the 
presence  of  multiple  competing  facilities-based  platforms  demonstrates  beyond  dispute  that  these 
services  are  suitable  for  competitive  supply  without  access  to  fiber  loop  facilities.  And  requiring 
access  to  provide  broadband  services  would  only  deter  these  facilities  from  being  built  by 
significantly  increasing  their  cost,  risk,  and  operational  complexity. 

Finally,  the  Commission  should  eliminate  its  accompanying  requirement  to  provide 
collocation  at  the  remote  terminal.  Competing  facilities-based  broadband  providers  self- 
evidently  do  not  need  collocation  at  the  remote  terminal  to  provide  their  services.  At  the  same 
time,  imposing  such  a  requirement  is  a  major  deterrent  to  the  widespread  deployment  of 
broadband  equipment  deeper  into  the  network  because  it  increases  the  cost,  risk,  operational 
complexity  and  security  concerns  of  doing  so.  This  requirement  should  therefore  be  eliminated 
as  well. 


It  is  imperative  that  the  Commission  act  quickly  on  the  above  issues  to  restore  rational 
incentives  to  invest  in  broadband.  The  separate  issue  of  whether  and  how  local  telephone 
companies  should  provide  narrowband  access  to  newly  emerging  next  generation  networks  is 
more  complicated  and  the  Commission  should  promptly  initiate  a  further  notice  to  develop  the 
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record  needed  to  consider  the  issue  fully.  As  noted  above,  as  the  local  network  evolves  and  is 
optimized  for  broadband,  it  will  be  more  and  more  the  case  that  new  facilities  will  consist 
entirely  of  integrated  fiber-based  or  other  advanced  technologies  and  architectures.  These  next 
generation  networks  will  be  entirely  broadband  in  nature,  and  in  many  instances  cannot  be 
unbundled  into  previously  defined  elements  absent  significant  redesign  and  cost,  if  at  all. 

Indeed,  in  next  generation  networks,  the  components  that  are  capable  of  being  unbundled,  the 
points  at  which  access  is  technically  feasible,  and  even  what  constitutes  an  element  may  all 
change.  And  services  that  traditionally  were  thought  of  as  narrowband  will  be  nothing  more  than 
one  of  many  applications  delivered  over  broadband.  Moreover,  these  are  new  networks  that  only 
now  are  being  designed  and  deployed  for  the  first  time  by  local  telephone  companies  and 
competitors  alike.  If  the  evolution  of  the  network  is  to  proceed  in  a  timely  and  efficient  manner, 
it  is  critical  that  the  Commission  consider  fully  the  unique  technological  and  market 
considerations  these  emerging  networks  present  because  unnecessary  unbundling  requirements 
would  only  increase  their  cost  and  risk  and  deter  their  deployment. 

4.  The  Commission  should  eliminate  separate  affiliate  and  other  similar  requirements 
that  increase  the  operational  complexity  and  inflate  the  cost  of  broadband  services.  Just  as 
telephone  companies  are  subject  to  a  number  of  requirements  that  increase  the  potential  risk  and 
decrease  the  return  of  providing  broadband  services,  they  also  are  subject  to  other  requirements 
that  increase  the  operational  complexity  and  cost  of  their  broadband  services.  Chief  among  these 
are  separate  affiliate  and  similar  requirements  that  result  in  unnecessary  duplication  of  facilities, 
operations  systems,  and  personnel  with  no  corresponding  benefit.  Some  of  these  requirements 
apply  to  multiple  companies  while  others  were  imposed  only  on  individual  companies  prior  to 
the  time  the  Commission  adopted  broadband  rules  of  general  applicability.  Regardless  of  their 
source,  these  requirements  make  no  sense  when  applied  to  broadband  and  should  be  eliminated. 

One  such  requirement  is  the  ban  on  shared  operations,  installation,  and  maintenance 
adopted  by  the  Commission  as  part  of  its  rules  implementing  section  272  of  the  Act.  This 
requirement  forces  Verizon  and  other  companies  that  are  subject  to  the  requirement  to  artificially 
divide  what  would  naturally  be  a  single,  continuous  broadband  service  and  operate  it  instead  as 
two  separate  services  -  one  interLATA  and  one  intraLATA.  This  results  in  the  duplication  of 
everything  from  network  operations  centers  and  surveillance  systems  to  the  systems  and 
personnel  that  handle  the  installation,  provisioning,  maintenance,  and  repair  of  broadband 
facilities  and  services.  And  by  increasing  the  operational  complexity  of  providing  these  separate 
components  of  the  service  in  a  coordinated  manner,  it  greatly  increases  the  number  of  potentially 
service-affecting  fault  points. 

This  single  requirement  already  has  imposed  some  $200  million  dollars  in  unnecessary 
costs  on  Verizon,  and  will  impose  an  additional  $300  million  in  costs  over  the  coming  three 
years.  In  the  future,  this  requirement  will  impose  similar  costs  on  emerging  broadband  services. 
To  make  matters  worse,  because  broadband  is  relatively  new  and  is  used  by  only  a  fraction  of  the 
customers  using  narrowband,  the  added  costs  will  spread  over  a  smaller  customer  base  and  have 
a  correspondingly  greater  negative  impact  on  the  costs  of  broadband  services  and  on  incentives 
to  invest. 
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The  Commission  can  and  should  decline  to  apply  the  ban  on  shared  operations, 
installation,  and  maintenance  to  broadband.  It  is  solely  a  creation  of  the  Commission’s  own 
rules,  and  is  not  required  by  the  Act.  Whatever  the  logic  may  have  been  for  imposing  it  on 
narrowband  services  -  where  it  also  should  be  repealed,  as  we  have  explained  elsewhere  -  it 
makes  absolutely  no  sense  when  applied  to  broadband,  where  it  forces  local  companies  to  bear 
inflated  costs  that  other  broadband  competitors  do  not  face. 

The  Commission  should  also  eliminate  similar  company- specific  requirements,  such  as 
those  imposed  as  conditions  in  merger  approval  proceedings.  Those  conditions  were  imposed  at 
a  time  when  the  Commission  had  not  yet  conducted  proceedings  to  establish  rules  governing  all 
broadband  providers.  In  contrast,  once  the  Commission  has  settled  on  rules  of  general 
applicability,  those  new  rules  should  apply  equally  to  all  providers  and  should  supplant  any 
company-specific  requirements  that  were  imposed  prior  to  their  adoption. 

For  example,  in  connection  with  the  Bell  Atlantic-GTE  merger,  the  Commission  required 
Verizon  to  provide  broadband  services  through  a  separate  data  affiliate.  As  a  result  of  that 
requirement,  Verizon  already  has  incurred  nearly  half  a  billion  dollars  in  incremental  costs  to 
provide  broadband  services.  While  much  of  that  separate  affiliate  requirement  has  since 
terminated,  the  portion  of  it  that  remains  continues  to  impose  costs  and  operational  complexities 
on  us  that  our  competitors  do  not  have  to  bear.  In  fact,  satisfying  these  remaining  requirements 
alone  continues  to  occupy  an  estimated  400  individuals  who  could  be  more  productively 
employed  doing  other  things.  These  remaining  requirements  should  be  eliminated. 

5.  The  Commission  must  establish  a  uniform  national  broadband  policy.  In  order  to 
provide  the  regulatory  certainty  needed  to  justify  the  massive  investments  that  local  companies 
must  make,  the  Commission  must  establish  a  truly  national  broadband  policy  that  eliminates  the 
prospect  of  a  patchwork  quilt  of  inconsistent  state  regulations.  Unless  the  Commission 
establishes  a  single  national  policy  quickly  and  decisively,  its  own  broadband  initiatives  will 
become  mired  in  a  tangle  of  conflicting  state  and  local  rules. 

The  Commission  has  already  adopted  just  such  an  approach  for  cable-provided 
broadband  services.  In  its  recent  Declaratory  Ruling,  the  Commission  expressly  held  that, 
because  cable  modem  traffic  “bound  for  information  service  providers  (including  Internet  access 
traffic)  often  has  an  interstate  component,”  cable  modem  service  “is  properly  classified  as 
interstate  and  it  falls  under  the  Commission’s  ...  jurisdiction.”  This  also  is  the  approach  the 
Commission  has  adopted  for  DSL  services  that  connect  to  information  service  providers.  And, 
of  course,  it  is  the  approach  the  Commission  has  adopted  for  other  related  services  as  well,  such 
as  special  access  services,  which  are  classified  as  interstate  whenever  they  carry  more  than  a  de 
minimis  amount  of  interstate  traffic. 

The  concern  about  inconsistent  state  rules  is  not  merely  hypothetical,  as  ongoing 
developments  make  clear.  For  example,  a  number  of  states  either  have  imposed  or  are 
attempting  to  impose  a  variety  of  burdensome  requirements  on  interstate  DSL  services.  These 
range  anywhere  from  state  tariffing  requirements,  to  service  quality  requirements,  to 
requirements  to  unbundle  packet  switching  equipment  that  are  inconsistent  with  this 
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Commission’s  rules.  These  are  precisely  the  types  of  state-by-state  requirements  that  are 
incompatible  with  a  deregulatory  national  broadband  policy. 

Moreover,  just  as  it  is  vital  to  ensure  that  states  do  not  regulate  broadband  services 
directly,  it  is  equally  important  to  make  clear  that  they  cannot  do  so  indirectly  by  allocating  costs 
to,  or  imputing  revenues  from,  competitive  broadband  services.  If  state  regulators  were  allowed 
to  impute  revenues  from  broadband  to  other  regulated  services  (as  they  have  done  in  the  case  of 
other  deregulated  services),  the  net  effect  would  be  both  to  create  a  new  implicit  subsidy 
forbidden  by  the  Act,  and  to  prevent  local  companies  from  profiting  from  their  risky  investments 
in  new  broadband  services  and  facilities.  Likewise,  if  state  regulators  were  allowed  to  allocate 
costs  from  regulated  services  to  broadband,  the  effect  again  would  be  to  create  a  prohibited  new 
subsidy  and  drive  up  the  costs  of  broadband  to  the  detriment  of  consumers  and  of  competition. 

Of  course,  this  does  not  suggest  that  state  commissions  cannot  continue  to  regulate  local 
voice  services.  On  the  contrary,  in  the  limited  instances  where  states  still  regulate  these  services 
on  a  cost-plus  basis,  they  can  continue  to  do  so  based  on  the  cost  of  providing  a  stand-alone 
narrowband  telephone  network.  But  what  they  cannot  do  is  regulate  broadband  services 
indirectly  under  the  guise  of  exercising  their  authority  over  local  voice  services. 

In  sum,  our  nation  needs  a  truly  national,  broadly  deregulatory  broadband  policy,  and  this 
Commission  is  the  only  entity  that  can  provide  it.  By  adopting  a  market-oriented  national  policy, 
this  Commission  can  help  start  a  virtuous  circle  of  investment  and  innovation  -  one  that  will  lead 
not  only  to  widespread  access  to  next-generation  broadband  services  but  also  to  meaningful 
facilities-based  competition  to  cable  in  its  core  video  market. 

I  look  forward  to  discussing  these  issues  further. 

Sincerely, 

William  P.  Barr 


CC: 

Commissioner  Abernathy 
Commissioner  Martin 
Commissioner  Copps 

B.  Tramont 

C.  Libertelli 
M.  Brill 

D.  Gonzalez 
J.  Goldstein 
W.  Maher 


Ann  D.  Berkowitz 

Project  Manager  -  Federal  Affairs 


October  16,  2002 
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1300  I  Street,  NW 
Suite  400  West 
Washington,  DC  20005 
(202)  515-2539 
(202)  336-7922  (fax) 


Ex  Parte 

Marlene  H.  Dortch 
Secretary 

Federal  Communications  Commission 
445  12*  H  Street,  SW,  Portals 
Washington,  DC  20554 

Re:  Review  of  the  Section  251  Unbundlins  Obligations  of  Incumbent  Local  Exchange 

Carriers,  CC  Docket  No.  01-338 

Dear  Ms.  Dortch: 

The  attached  letter  from  William  Barr  of  Verizon  was  provided  to  Chairman  Powell  today. 

Please  place  it  on  the  record  in  the  above  proceeding.  Please  let  me  know  if  you  have  any 
questions. 

Sincerely, 


Attachment 

cc:  Commissioner  Abernathy 

Commissioner  Martin 
Commissioner  Copps 

B.  Tramont 

C.  Libertelli 
M.  Brill 

D.  Gonzalez 
J.  Goldstein 
W.  Maher 
M.  Carey 
R.  Tanner 
B.  Olson 

T.  Navin 


William  P.  Barr 

Executive  Vice  President  and  General  Counsel 


October  1 6,  2002 


Verizon  Communications 
1095  Avenue  of  the  Americas 
New  York,  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12th  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell: 

The  issues  pending  before  the  Commission  in  its  review  of  the  unbundled  network 
element  rules  are  critically  important  to  restore  the  long-term  health  of  the 
telecommunications  industry.  The  purpose  of  this  letter  is  to  propose  a  framework  for 
addressing  these  issues. 

The  Commission’s  previous  unbundling  rules  were  based,  as  the  D.C.  Circuit  has 
said,  on  the  “belief  in  the  beneficence  of  the  widest  unbundling  possible.”  Six  years  of 
experience  have  refuted  that  belief  and  proven  that  expansive  unbundling  is 
fundamentally  destructive  of  investment,  and  therefore  of  the  long-term  competitiveness 
and  health  of  the  entire  industry. 

At  the  very  time  when  so  many  promising  new  information  technologies  are 
emerging,  the  FCC’s  unbundling  rules  and  prices  are  affirmatively  discouraging 
investment  in  this  critical  infrastructure.  The  ready  availability  of  the  incumbent’s 
facilities  deters  other  firms  from  investing  in  alternative  facilities  and  technologies. 
Moreover,  incumbents  have  no  incentive  to  invest  or  innovate  under  a  UNE  regime  that 
allows  entrants  to  capture  all  the  upside  of  any  good  investment  while  leaving  the 
incumbents  with  the  downside  of  investments  that  do  not  succeed. 

Although  the  unbundling  regime  was  intended  to  spur  facilities-based 
competition,  the  opposite  is  happening  under  the  current  regime.  In  markets  such  as  New 
York,  where  carriers  once  invested  heavily  to  deploy  their  own  switches,  that  deployment 
declined  precipitously  once  carriers  began  the  widespread  rollout  of  services  using  the  so- 
called  UNE-platform.  Several  carriers,  including  one  of  the  largest,  have  even  begun  to 
move  customers  served  with  their  own  switches  to  UNE-platform  arrangements. 

Likewise,  where  carriers  once  invested  heavily  in  facilities  to  serve  business  customers, 
competing  earriers  recently  have  begun  to  use  the  UNE-platform  to  serve  business 
customers  as  well.  And  where  carriers  once  invested  heavily  in  fiber-optic  facilities  to 
provide  high-capacity  services,  they  increasingly  are  demanding  unbundled  elements 
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instead.  In  fact,  carriers  now  go  so  far  as  to  demand  that  incumbents  build  new  high- 
capacity  facilities  solely  to  make  them  available  as  unbundled  elements  at  prices  below 
those  that  they  (or  any  other  carrier)  could  build  them.  As  if  that  weren’t  enough,  one  of 
the  leading  providers  of  facilities-based  service  to  residential  customers  was  recently 
downgraded  due  to  concern  that  its  investment  is  being  undermined  by  carriers  that 
provide  service  entirely  over  unbundled  elements. 

The  damage  already  caused  by  the  Commission’s  overly  expansive  unbundling 
rules  sets  in  context  the  legal  analysis  of  the  Act’s  unbundling  requirement,  as  interpreted 
by  both  the  Supreme  Court  and  the  D.C.  Circuit.  Both  courts  recognized  that  limiting 
the  extent  of  unbundling  obligations  is  as  important  to  the  Act’s  purposes  as  is  providing 
access.  Those  decisions  make  clear  that  unbundling  rules  that  go  too  far  vitiate  the  Act’s 
text  and  purpose  just  as  much  as,  if  not  more  than,  sharing  obligations  that  are  too 
narrow.  As  the  D.C.  Circuit  put  it,  there  “are  plainly  two  sides  to  the  effects  on 
investment  of  ubiquitously  available  UNEs  at  Commission-mandated  prices.”  On  the  one 
hand,  the  unbundling  of  elements  that  cannot  be  competitively  provided  may  facilitate  the 
efforts  of  competing  carriers  to  “set  about  providing  the  other  elements  and  offering 
complete  competitive  service.”  On  the  other  hand,  each  “unbundling  of  an  element 
imposes  costs  of  its  own,  spreading  the  disincentive  to  invest  in  innovation  and  creating 
complex  issues  of  managing  shared  facilities.” 

As  you  explained  in  words  foreshadowing  the  D.C.  Circuit’s  decision,  the 
Commission  must  strike  “a  careful  balance  between  aiding  new  entrants  and  not  making 
access  to  the  incumbent’s  facilities  too  easy.”  As  you  have  noted  previously,  because 
unlimited  unbundling  eviscerates  investment  incentives  and  inhibits  development  of  the 
form  of  competition  that  will  spur  innovation,  provide  price  discipline,  and  otherwise 
provide  the  greatest  benefit  to  consumers,  the  Act  mandates  that  incumbents’  unbundling 
obligations  be  limited  to  providing  access  only  to  those  elements  truly  needed  to  enable 
the  development  of  a  competitive  market. 

The  current  proceeding  provides  the  Commission  with  an  opportunity  to  establish 
this  critically  important  but  currently  missing  balance.  The  following  pages  outline  a 
proposed  approach  that  takes  into  account  the  practical  marketplace  experience  over  the 
past  six  years;  carries  out  the  Supreme  Court’s  mandate  to  develop  a  “limiting  standard” 
that  is  “rationally  related  to  the  goals  of  the  Act”;  complies  with  the  guiding  principles 
recently  set  forth  by  the  D.C.  Circuit;  and  is  consistent  with  the  views  you  and  your 
fellow  Commissioners  have  articulated  about  the  proper  role  of  unbundling. 

I.  Key  Principles  of  Impairment 

The  Commission’s  initial  task  is  to  identify  the  core  principles  that  will  guide  its 
determination  of  what  elements  should  be  unbundled. 
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A.  The  Impairment  Standard's  Relation  To  Natural  Monopoly 

1.  General  Standard.  The  touchstone  of  impairment  under  the  Act  is,  in  the 
words  of  the  D.C.  Circuit,  whether  an  element  “is  unsuitable  for  competitive  supply.” 
The  impairment  inquiry  therefore  must,  as  the  D.C.  Circuit  held,  be  “linked  (in  some 
degree)  to  natural  monopoly”  characteristics  of  an  element.  To  put  it  in  economic  terms, 
an  element  may  be  unbundled  under  the  statute  when,  in  the  D.C.  Circuit’s  words,  “it 
would  make  no  economic  sense  for  competitors  to  duplicate  the  facility”  -  when,  for 
example,  “average  costs  are  declining  throughout  the  range  of  the  relevant  market,”  such 
that  an  entrant  with  less  than  full  market  scale  cannot  successfully  compete. 

The  key  to  the  impairment  analysis  therefore  is  whether  an  entrant  can,  over  time 
using  its  own  facilities,  profitably  serve  less  than  the  entire  market.  Consider,  for 
example,  a  metropolitan  area  with  two  million  customers.  Were  telephone  service  a 
natural  monopoly,  only  a  firm  serving  all  two  million  customers  could  achieve  optimum 
scale,  and  smaller  firms  would  be  unable  to  compete.  But  if  a  competitor  could  build  a 
business  serving  5,000  business  customers  using  its  own  loops,  switching,  and  transport, 
then  those  network  elements  are  in  no  sense  a  natural  monopoly  in  that  business  market. 
Similarly,  if  a  competitor  could  build  a  business  serving  one-third  of  residential 
customers  with  its  own  facilities,  then  the  incumbent’s  facilities  likewise  lack  natural 
monopoly  characteristics  in  that  market. 

2.  Scale-Related  Costs.  A  transient  cost  disparity  resulting  from  differences  in 
scale  does  not  meet  the  standard  for  unbundling  established  by  the  Act.  The  key  inquiry 
is  whether  an  entrant  can  ultimately  be  efficient  serving  its  targeted  market  share,  not 
whether  the  entrant  experiences  cost  disparities  as  it  ramps  up  toward  that  share.  If  an 
entrant  can  target  less  than  the  entire  market,  and  ultimately  serve  that  share  efficiently 
without  relying  on  unbundled  elements,  the  cost  disparities  incurred  along  the  way  as  the 
entrant  builds  market  share  in  no  sense  mean  that  the  incumbent’s  facilities  have  any 
natural  monopoly  characteristics.  The  temporary  cost  disparities  associated  with  building 
scale  therefore  cannot  justify  unbundling. 

After  all,  any  entrant  in  any  industry  in  which  economies  of  scale  exist  will 
experience  unit  cost  differences  as  it  builds  toward  efficient  scale.  In  a  competitive, 
capital  intensive  network  industry  -  as  was  the  case  with  wireless  -  profitability  is  not 
generally  achieved  in  less  than  5-10  years,  and  economic  break-even  typically  requires  at 
least  a  decade. 

It  is  plainly  impermissible  to  rely  on  these  universal  cost  disparities  as  a 
justification  for  requiring  access  to  incumbents’  facilities.  As  the  D.C.  Circuit  made 
clear,  the  Commission  may  not  interpret  impairment  by  reference  to  cost  disadvantages 
inherent  in  entry  itself,  as  opposed  to  costs  that  result  from  the  nature  of  the  element  in 
question.  Thus,  as  the  D.C.  Circuit  explained,  “[t]o  rely  on  cost  disparities  that  are 
universal  as  between  new  entrants  and  incumbents  in  any  industry  is  to  invoke  a  concept 
too  broad,  even  in  support  of  an  initial  mandate,  to  be  reasonably  linked  to  the  purpose  of 
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the  Act’s  unbundling  provisions.”  Instead,  “impairment”  must  be  pinned  to  “cost 
differentials  based  on  characteristics  that  would  make  genuinely  competitive  provision  of 
an  element’ s  function  wasteful.”  To  use  UNEs  as  a  means  of  defraying  start-up  costs  or 
accelerating  economic  payback  is  a  naked  subsidy  that  violates  the  Act,  because  any 
analysis  aimed  at  this  impermissible  objective  shifts  the  inquiry  from  whether  a  market  is 
contestable  to  identifying  the  best  way  to  ease  the  contest  for  entrants. 

If  the  Commission’s  objective  is  to  enable  entrants  to  build  scale,  the  Act  provides 
an  explicit  mechanism  for  achieving  this  goal:  resale.  Resale  allows  competitors  to  make 
more  efficient  use  of  their  facilities  as  they  build  them,  because  it  permits  them  to  add 
customers  at  lower  unit  costs  and  avoid  the  expense  of  unused  capacity.  Although 
competitors  commonly  complain  that  resale  is  not  a  profitable  business  in  its  own  right, 
this  assertion  misses  the  point.  The  Act’s  purpose  in  mandating  resale  is  not  to  create  a 
viable  business  by  eliminating  transient  scale-related  cost  disparities.  Rather,  it  is  to 
provide  a  way  of  building  scale  that  is  less  expensive  than  relying  solely  on  new 
facilities.  Thus,  the  FCC’s  prior  notion  that  incumbents’  whole  network  should  be 
defined  as  a  UNE-platform  to  provide  another  means  of  resale  cannot  stand. 

3.  Alternative  Technologies.  In  determining  whether  an  element  meets  the 
standard  for  unbundling,  the  Commission  must  consider  the  full  range  of  technologies  by 
which  that  element’ s/mction  could  be  performed.  The  flaw  in  the  Commission’s  prior 
approach  was  that  it  focused  myopically  on  the  extant  telephone  network  and  effectively 
treated  it  as  a  natural  monopoly  because  the  agency  did  not  believe  it  to  be  feasible  or 
efficient  for  an  entrant  to  replicate  that  network  with  its  copper  loops  and  circuit 
switches.  But  the  economically  relevant  question  is  whether  there  are  alternative 
approaches  to  performing  the  same  function,  using  any  technology.  That  is  why  the  D.C. 
Circuit  said  that  the  Commission  must  pin  its  UNE  determination  on  “characteristics  that 
would  make  genuinely  competitive  provision  of  an  e\ement’s  function  wasteful.”  It 
makes  no  sense  to  say  that  a  railroad  is  a  natural  monopoly  in  the  cargo  market,  while 
ignoring  trucks,  barges,  and  planes.  A  facility  is  not  a  natural  monopoly  if  it  faces 
intermodal,  rather  than  intramodal,  competition. 

It  is  especially  important  for  the  Commission  to  take  a  broader  technological 
perspective  here  because  intermodal  competition  is  generally  a  key  factor  in  network 
industries.  The  determination  that  an  element  has  natural  monopoly  characteristics 
reflects  the  judgment  that  construction  of  alternative  facilities  should  be  discouraged  - 
Le.,  that  alternative  facilities  would  necessarily  be  less  efficient  than  shared  use  of  the 
incumbent’s  existing  plant.  That  is  certainly  not  true  under  any  reasonable  definition  of 
the  telecommunications  market  today  and  in  the  future.  The  advent  of  IP  technology  and 
investments  in  cable  networks  have  already  created  an  alternative  channel  into  the  home 
that  competes  directly  with  telephony  systems.  Further,  wireline  already  faces  active 
competition  from  the  increasing  reach  and  bandwidth  of  mobile  wireless,  and  at  least 
three  fixed  wireless  solutions  -  LMDS,  MMDS,  and  WCS  -  have  emerged,  with  Ku/Ka 
band  satellite  solutions  in  development.  The  FCC’s  expansive  unbundling  rules  have 
already  diverted  capital  into  what  the  D.C.  Circuit  called  “synthetic  competition,”  rather 
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than  the  development  of  these  promising  alternative  technologies.  Thus,  as  the  D.C. 
Circuit  held,  the  Commission  must  “consider  the  relevance  of  competition”  from 
technologies  other  than  traditional  telephony. 

4.  Countervailing  Advantages.  The  determination  of  whether  an  element  can  be 
competitively  provided  must  not  view  the  cost  of  supplying  the  element  in  isolation,  but 
must  also  consider  entrants’  compensating  advantages  that  render  provision  of  such 
elements  viable.  If  an  entrant’s  cost  of  providing  an  alternative  element  is  higher  than  the 
incumbent’s,  but  the  entrant  nevertheless  can  profitably  do  so  because  it  can  sell  other 
services,  avoid  other  costs,  or  achieve  qualitative  advantages  in  a  way  that  is  not  available 
to  the  incumbent,  the  element  can  be  supplied  competitively  and  unbundling  cannot  be 
required.  The  question  is  whether  the  entrant  can  provide  an  overall  service  that  is 
competitive,  not  whether  the  cost  of  each  input  matches  that  of  the  incumbent. 

The  most  likely  entrants  have  scale  and  scope  advantages  that  the  incumbents 
cannot  match.  For  example,  in  the  national  business  market,  the  interexchange  carriers 
already  have  national  presence  and  seale,  whereas  the  incumbent  LECs  are  regional. 
Interexchange  carriers  also  have  significant  scope  advantages  in  their  current  service 
offerings.  Cable  operators,  moreover,  can  provide  telephony  as  an  adjunct  to  services 
and  functions  that  incumbent  LECs  are  not  in  a  position  to  provide. 

In  addition  to  these  scale  and  scope  advantages,  competing  carriers 
unquestionably  have  many  other  advantages.  They  can,  for  example,  target  their 
offerings  exclusively  toward  profitable  market  segments.  As  the  D.C.  Circuit  explained, 
these  carriers  enjoy  the  “advantage”  of  “being  free  of  any  duty  to  provide  underpriced 
service  to  rural  and/or  residential  customers  and  thus  of  any  need  to  make  up  the 
difference  elsewhere.”  Moreover,  they  do  not  face  the  diseconomies  of  scale  associated 
with  a  large  embedded  network;  they  can  build  their  networks  using  the  most  up-to-date 
equipment  and  more  efficient  topological  designs. 

The  Commission  itself  recognized  that  competing  carriers  have  such  “cost 
advantages”  in  its  last  unbundling  order,  but  refused  to  give  them  any  weight.  The  D.C. 
Circuit’s  decision  requires  the  Commission  to  correct  this  error  -  one  that  you  expressly 
identified  in  your  partial  dissent  when  you  highlighted  the  “apparent”  “difficulties”  of 
any  impairment  analysis  that  gives  “almost  no  weight  to  other  factors  directly  relevant  to 
assessing  whether  a  CLEC  can  become  an  effective  competitor  in  a  particular  market  or 
customer  segment,  such  as  CLECs’  ability  to  target  market  and  the  relative  profit 
potential  of  serving  different  types  of  customers.”  As  you  have  explained,  “meaningful, 
robust  competition  requires  that  rival  firms  vie  for  customers  based  on  the  distinct  assets 
and  capabilities  each  brings  to  the  market.” 

5.  Comparative  Impairment.  The  unbundling  inquiry  under  the  Act  must  turn  on 
whether  a  competing  provider  is  competitively  impaired  compared  to  the  incumbent. 
Burdens  that  both  the  incumbent  and  the  entrant  share  are  not  a  sufficient  justification  for 
unbundling.  Thus,  the  fact  that  retail  rates  in  many  segments  of  the  residential  market 
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have  been  set  by  regulators  at  artificially  low  levels  cannot  constitute  impairment  in  any 
competitively  cognizable  sense.  In  such  markets,  as  the  D.C.  Circuit  observed,  “given 
the  ILECs’  regulatory  hobbling,  any  competition  will  be  wholly  artificial”  -  unless,  as 
noted  above  and  by  the  Court,  “provision  of  service  may,  by  virtue  of  economies  of  scale 
and  scope,  enable  a  CLEC  to  sell  complementary  services  (such  as  long  distance  or 
enhanced  services)  at  prices  high  enough  to  cover  incomplete  recovery  of  costs  in  basic 
service.” 


6.  Timing.  Some  carriers  have  argued  that  certain  elements,  such  as  high 
capacity  loops  and  transport  facilities,  should  be  subject  to  unbundling  because  they  take 
time  to  build.  The  argument  demonstrates  why  unbundling  of  such  elements  is  contrary 
to  the  Act:  it  assumes  that  entrants  can  eventually  deploy  such  elements  profitably,  and 
thus  demonstrates  that  they  are  not  “unsuitable  for  competitive  supply.”  Entrants  have 
had  six  years  to  build  these  facilities,  and  many  have  already  done  so.  Entrants’  failure  to 
build  more  or  different  facilities  may  be  attributable  to  their  business  plans,  to  the 
availability  of  other  alternatives  (such  as  special  access  services),  to  distortions  of  retail 
rates,  or  to  other  factors,  but  it  certainly  does  not  show  that  these  elements  have  natural 
monopoly  characteristics. 

Even  if  the  Commission  were  inclined  to  accept  the  “time  to  build”  rationale  - 
which  we  believe  would  violate  the  Act  and  conflict  with  the  D.C.  Circuit’s  opinion  -  the 
argument  plainly  does  not  entitle  the  entrants  to  the  unbundling  of  elements  of  the 
incumbents’  network  other  than  the  particular  elements  that  entrants  claim  to  need  more 
time  to  build. 

On  the  contrary,  the  entrants  who  advance  this  claim  could  not  be  allowed  access 
to  the  incumbents’  switching  (which  has  been  competitively  deployed)  based  on  the 
claim  that  they  need  more  time  to  build  their  own  loops.  Nor  could  entrants  who  advance 
this  claim  be  allowed  access  to  the  incumbents’  loops  unless  the  entrants  can  provide 
their  own  facilities  for  other  elements.  The  only  arguably  legitimate  reason  for  them  to 
ask  for  use  of  the  incumbents’  loops  during  the  time  they  need  to  construct  their  own  is 
that  they  can  use  this  time  to  deploy  other  facilities  more  rapidly.  Otherwise,  the  entrants 
could  simply  wait  to  enter  the  market  until  they  had  deployed  all  of  their  own  facilities. 
(Entrants  might  also  wish  to  use  incumbents’  facilities  in  the  meantime  in  order  to  build 
scale,  but  as  discussed  above,  this  is  not  a  lawful  basis  for  requiring  unbundling.) 
Accordingly,  under  no  circumstances  may  entrants  obtain  the  UNE-Platform  under  this 
rationale. 

Another  implication  of  the  “time  to  build”  rationale  is  that  the  entrant  must 
actually  build  the  facilities  in  question  within  a  reasonable  time  period  specifically 
prescribed  in  advance.  Absent  a  firm  sunset  for  unbundling  in  this  context,  the  entrants’ 
incentive  to  invest  will  be  diluted,  and  the  entrants  will  return  to  the  Commission  again 
and  again  to  plead  for  more  time. 
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In  addition,  this  rationale  is  inconsistent  with  TELRIC  pricing.  TELRIC  is 
designed  to  deter  uneconomic  bypass,  i.e.,  to  prevent  the  socially  wasteful  duplication  of 
elements  of  the  incumbent’s  network  that  can  be  most  efficiently  provided  by  the 
incumbent.  But  the  “time  to  build”  rationale  assumes  that  the  entrant  can  and  should 
eventually  bypass  the  incumbent’s  network  entirely,  i.e.,  that  the  elements  are  not  a 
natural  monopoly.  Setting  prices  at  TELRIC  thus  sends  the  wrong  price  signal  by 
deterring  the  very  bypass  that  the  entrants  promise  and  undercutting  those  carriers  that 
have  already  built  competitive  facilities. 

Finally,  the  Commission  must  train  its  efforts  primarily  on  the  root  causes  of 
delay,  rather  than  on  a  costly  effort  to  ameliorate  its  effects.  Thus,  if  the  problem  stems 
from  issues  with  building  or  right-of-way  access,  the  Commission  should  address  those 
issues  directly  and  thereby  eliminate  any  long-term  impediments  to  competition. 

7.  Burden/presumption.  The  Commission’s  prior  approach,  which  assumed  that 
more  unbundling  was  better,  effectively  led  to  a  presumption  in  favor  of  unbundling  -  a 
presumption  the  incumbent  had  the  burden  of  rebutting  by  showing  that  more  unbundling 
was  not  needed.  This  approach  cannot  survive  the  D.C.  Circuit’s  decision,  which 
compels  the  opposite  presumption.  That  Court  held,  in  keeping  with  the  terms  of  the  Act, 
that  it  is  the  decision  to  unbundle  that  must  be  justified  -  that  an  element  can  be 
unbundled  only  if  the  Commission  makes  a  determination  that  the  significant  inherent 
costs  of  unbundling  are  outweighed  by  the  need  for  and  benefit  of  unbundling  a  given 
element. 

Under  the  express  terms  of  the  Act,  the  burden  therefore  rests  on  the  proponents 
of  unbundling,  and  ultimately  the  Commission,  to  demonstrate  that  the  impairment 
standard  has  been  satisfied  for  a  particular  element  in  a  relevant  segment  of  the  market. 

A  finding  of  impairment  is  an  absolute  statutory  prerequisite  to  an  element’s  unbundling, 
and  the  Act  allows  the  Commission  to  impose  an  unbundling  obligation  only  after  it  finds 
-  based  on  substantial  record  evidence  -  that  competing  carriers  would  be  impaired 
without  access  to  a  given  element. 

B.  The  Fallacy  of  the  “Least  Common  Denominator”  Approach 

In  determining  whether  to  require  unbundling,  the  Commission  has  previously 
used  a  “least  common  denominator”  standard  that  is  fundamentally  inconsistent  with  the 
Act  and  destructive  of  investment  in  alternative  facilities.  The  FCC’s  test  has  been  that  if 
there  is  any  would-be  entrant  who  would  need  access  to  succeed,  the  UNE  must  be 
supplied.  Thus,  the  FCC,  while  acknowledging  that  some  entrants  do  not  need  certain 
UNEs,  has  justified  their  unbundling  on  the  grounds  that  others  may  need  them.  But  this 
is  the  exact  reverse  of  the  inquiry  mandated  by  the  Act:  the  question  is  whether  there  are 
some  who  could  succeed  without  UNEs,  not  whether  there  may  be  some  whose  success 
might  depend  on  them. 
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The  purpose  of  the  UNE  regime  is  to  remove  any  natural  monopoly  barrier  that 
would  otherwise  preclude  the  development  of  competition  in  the  market.  The  inquiry 
must  therefore  focus  on  whether  there  are  any  entrants  in  a  position  to  contest  the  market 
without  obtaining  access  to  the  incumbent’s  network  element.  If  there  are  firms  so 
situated,  then  lack  of  access  is  not  a  barrier  to  the  evolution  of  competition.  To  continue 
to  make  UNEs  available  because  one  can  hypothesize  another  entrant  who  could  not 
make  it  otherwise  is  not  only  unnecessary,  but  is  affirmatively  harmful  by  discouraging 
investment  by  those  entrants  who  could  have  done  without. 

In  this  market,  as  with  any  other,  the  entrants  most  likely  to  succeed  are  those 
who  bring  certain  assets  and  advantages  to  the  contest  -  scale,  scope,  customers,  and 
technologies  in  related  markets.  The  evaluation  of  need  must  focus  on  these  entrants,  not 
those  who  would  have  the  highest  hill  to  climb.  In  network  industries,  the  need  to 
recover  huge  capital  outlays  typically  results  in  a  few  large  competitors,  and  competition 
is  often  intermodal.  Thus,  it  is  not  surprising  that  ILECs  now  face  competition  from 
cable  and  mobile  wireless,  and  will  soon  from  fixed  wireless  and  satellite.  Indeed, 
because  telecommunications  is  an  investment-intensive  business,  and  because 
competitors  must  achieve  some  scale  in  whatever  segment  they  target  to  succeed,  the 
market  cannot  reach  a  stable  equilibrium  if  the  Commission  aims  to  maximize  the 
number  of  competitors.  The  FCC  has  no  warrant  to  artificially  augment  entry  based  on 
its  own  preconception  of  a  better  scheme  of  competition  than  the  one  that  is  naturally 
arising. 


To  understand  this  point,  it  is  instructive  to  look  to  the  regulation  of  cable 
television.  Cable  faces  no  wholesale  regulation,  and  was  relieved  from  virtually  all  retail 
regulation  based  solely  on  the  entry  of  satellite.  You  yourself  recently  described  video 
distribution  as  “a  vibrant  competitive  market,”  even  though  consumers  typically  have  a 
choice  between  only  a  single  cable  operator  and  two  satellite  providers.  Moreover,  under 
the  Commission’s  own  rules,  cable  operators  are  subject  to  “effective  competition”  -  and 
the  last  vestiges  of  retail  regulation  are  eliminated  -  when  an  ILEC  takes  its  first  step  into 
their  local  markets.  By  the  same  token,  incumbent  LECs  are  subject  to  extant  or 
imminent  entry  from  cable  operators,  and  today  face  far  more  competitive  discipline  from 
wireless  telephony  than  cable  operators  do  from  satellite.  Here,  as  there,  the  Commission 
should  allow  competition  to  unfold,  rather  than  seek  to  manufacture  synthetic 
competitors. 

C.  The  Proper  Definition  Of  Markets 

Any  determination  of  impairment  must  be  based  on  an  economically  relevant 
market  definition.  The  D.C.  Circuit’s  decision  requires  the  Commission  to  base  its 
unbundling  rules  on  “market-specific  variations  in  competitive  impairment.”  This 
inquiry  requires  precisely  the  same  market  definition  analysis  that  has  traditionally  been 
applied  in  the  antitrust  context.  It  has  three  dimensions,  each  one  of  which  is  separately 
relevant  to  the  Commission’s  application  of  the  impairment  standard:  customers, 
products,  and  geography.  Each  dimension  is  critical,  because  the  task  at  hand  is  to  ensure 
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the  proper  flow  of  capital  for  both  entrants  and  incumbents,  and  investment  decisions  are 
driven  by  economically  relevant  markets  and  not  by  artificial  regulatory  categories. 

When  defining  markets,  there  are  two  equal  sins  -  overinclusiveness  and 
underinclusiveness.  One  of  the  Commission’s  previous  errors  was  to  require  unbundling 
in  all  markets  merely  because  an  element  was  deemed  competitively  unavailable  in  some 
markets.  For  example,  the  Commission  defined  a  national  market  for  switching,  and 
found  that  because  it  might  be  needed  in  some  areas  it  must  be  unbundled  everywhere. 
This  was  a  sin  of  under-granularity.  As  the  D.C.  Circuit  held,  the  Act  does  not  permit  a 
universal  “finding  of  material  impairment  where  the  element  in  question  —  though  not 
literally  ubiquitous  -  is  significantly  deployed  on  a  competitive  basis”  in  some 
geographic  markets.  Simply  put,  the  Commission’s  unbundling  rules  cannot  be 
“detached  from  any  specific  markets  or  market  categories.”  In  this  way,  the 
Commission’s  market  definition  must  be  granular  enough  to  conform  to  the  way  that 
elements  are  used  and  decisions  about  investment  are  made  in  the  marketplace. 

But  the  Commission  must  also  avoid  the  mirror-image  problem  of  adopting  a 
market  definition  that  is  too  granular  to  be  economically  relevant.  This  error  underpinned 
the  Commission’s  line  sharing  order,  which  focused  narrowly  on  the  needs  of  those 
entrants  who  wished  to  provide  DSL,  without  considering  the  broader  market  of 
broadband  services.  The  D.C.  Circuit  rejected  the  Commission’s  over-granular  definition 
of  the  product  market  as  a  “quite  unreasonable”  construction  of  the  Act. 

The  Commission  must  avoid  the  same  error  in  its  geographic  market  definitions. 
The  disaggregation  of  an  economically  relevant  geographic  unit  into  even  more  granular 
segments  -  from  a  metropolitan  area  to  a  central  office  to  a  city  block  -  distorts  the 
impairment  analysis.  Perhaps  some  self-interested  parties  would  fancy  a  door-to-door 
analysis  of  the  availability  of  elements,  but  potential  investors  in  new  facilities  for 
entrants  and  incumbents  would  rush  the  exits. 

Once  the  exercise  of  market  definition  is  complete,  the  Commission  must 
establish  unbundling  rules  based  on  reasonable  inferences  from  the  evidence  of 
competitive  deployment.  In  markets  where  competitors  have  deployed  their  own 
facilities  to  substitute  for  an  element  of  the  incumbent’s  network,  the  Act  precludes  the 
element’s  unbundling.  In  markets  where  an  element  has  not  yet  been  widely  deployed  by 
competitors,  however,  unbundling  cannot  be  presumed  or  automatic.  As  you  explained 
in  your  partial  dissent,  “evidence  of  CLEC  [facilities]  deployment  strongly  suggests  that 
CLECs  are  not  significantly  impaired  without  access  . .  .  both  in  areas  in  which  CLECs 
have  deployed  [facilities]  and  areas  in  which  they  have  not  done  so."  The  Commission 
should  treat  like  markets  alike,  whether  or  not  deployment  patterns  in  those  markets  are 
the  same. 
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D.  A  National  Policy 

The  Act  expressly  assigns  to  this  Commission  the  task  of  determining  what 
elements  must  be  made  available  on  an  unbundled  basis,  and  once  the  Commission 
makes  that  determination,  it  cannot  be  countermanded  by  the  states. 

The  Act  expressly  precludes  the  states  from  requiring  an  element  to  be  unbundled 
once  the  Commission  has  determined  that  it  does  not  meet  the  impairment  standard.  The 
Act  preserves  state  authority  to  issue  only  those  rules  that  are  “consistent  with  the 
requirements”  of  section  25 1  and  that  would  not  substantially  prevent  achievement  of  the 
purposes  of  the  1996  Act.  As  both  the  Supreme  Court  and  the  D.C.  Circuit  have  held, 
both  the  text  and  purpose  of  section  25 1  are  violated  whenever  incumbents  are  required 
to  unbundle  elements  for  which  the  impairment  test  is  not  satisfied.  As  the  D.C.  Circuit 
explained,  the  Act  permits  unbundling  only  when  the  benefits  -  more  rapid  deployment 
of  other  facilities  by  entrants  -  outweigh  the  costs  -  the  reduced  incentive  for  innovation 
and  investment.  For  a  state  to  require  unbundling  in  circumstances  that  the  Commission 
has  already  determined  do  not  meet  the  impairment  standard  would  conflict  with  the 
balance  established  by  the  Act. 

In  fact,  a  national  checkerboard  of  different  unbundling  rules  would  conflict  with 
the  statutory  balance  even  more  than  an  erroneous  determination  by  the  FCC.  Allowing 
each  state  to  require  unbundling  even  of  those  elements  the  FCC  has  determined  need  not 
be  provided  is  antithetical  to  the  stability  and  predictability  necessary  for  innovation  and 
investment.  For  this  reason,  the  Act  expressly  gives  “the  Commission”  -  not  the  states  - 
supremacy  in  “determining  what  network  elements  should  be  made  available”  on  an 
unbundled  basis.  And  the  states  cannot  preempt  that  determination  once  the  Commission 
has  made  it. 

Likewise,  once  the  Commission  has  determined  that  there  is  no  impairment  with 
respect  to  an  element,  it  cannot  compel  the  former  Bell  companies  to  unbundle  that 
element  under  section  27 1 .  Doing  so  would  be  antithetical  to  the  Act’s  text  and  core 
goals,  and  imposing  more  stringent  unbundling  requirements  on  the  Bell  companies 
would  be  particularly  illogical  because  their  local  markets  typically  are  more  competitive 
than  those  of  smaller  incumbents.  At  a  minimum,  therefore,  the  Commission  should 
forbear  from  applying  a  separate  unbundling  requirement  under  section  271  where  that 
section  has  been  “fully  implemented,”  as  is  true  where  a  former  Bell  company  has 
received  inter  LATA  authority. 

11.  Specific  Unbundling  Requirements 

As  noted  above,  translating  these  principles  into  specific  rules  requires  a  three 
dimensional  analysis  that  takes  into  account  the  characteristics  of  specific  market 
segments.  For  example,  the  Commission  itself  has  recognized  that  the  analysis  may  be 
different  for  business  customers  than  for  residential  customers,  for  special  access  services 
than  for  local  services,  and  for  traditional  dedicated  services  than  for  traditional  switched 
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services.  Each  of  these  segments  is  addressed  below.  For  purposes  of  this  letter,  I  have 
focused  on  the  subset  of  issues  of  most  central  importance  to  providing  economically 
rational  investment  incentives  and  to  restoring  the  financial  health  of  the  industry; 
additional  issues  are  addressed  in  our  prior  filings  in  this  proceeding. 

A.  Traditional  Business  Services 

Within  the  traditional  business  segment  of  the  market,  the  Commission  has 
recognized  that  large  or  “enterprise”  businesses  are  a  distinct  class  of  customers  from 
other  “general”  business  customers.  Likewise,  the  Commission  has  recognized  that 
already  competitive  special  access  services  are  a  distinct  market  segment  from  other 
traditional  telephone  services. 

Accordingly,  an  analysis  of  the  traditional  business  services  segment  must  take 
these  distinctions  into  account,  and  must  begin  by  categorically  excluding  enterprise 
customers  and  special  access  services  from  the  scope  of  any  unbundling  requirements. 

1.  Enterprise  Business  Segment 

The  enterprise  segment  of  the  traditional  business  market  consists  of  the  largest 
business  customers,  which  typically  operate  at  multiple  locations  nationally  and  typically 
spend  hundreds  of  thousands  of  dollars  (or  more)  annually  for  telecommunications 
services.  These  customers  are  highly  sophisticated,  typically  employ  their  own 
telecommunications  managers  or  consultants,  and  generate  sufficient,  concentrated 
demand  to  warrant  deployment  of  competing  facilities.  As  a  result,  this  is  the  first 
customer  segment  that  was  targeted  by  competing  carriers  for  service  on  a  facilities  basis. 
In  fact,  this  is  the  very  customer  class  that  was  the  focus  of  so-called  competitive  access 
providers  even  before  the  passage  of  the  1996  Act,  including  companies  such  as  MFS  and 
TCG  before  they  were  bought  by  the  major  long  distance  carriers. 

The  enterprise  segment  of  the  market  unquestionably  is  suitable  for  competitive 
supply,  and  access  to  unbundled  elements  is  wholly  unnecessary  to  serve  this  class  of 
customers.  Indeed,  the  major  long  distance  carriers  already  control  the  vast  majority  of 
the  national  market  for  enterprise  customers.  To  cite  just  one  example,  these  customers 
are  heavy  users  of  packet  switched  services  such  as  ATM  and  Frame  Relay,  and  the 
major  long  distance  carriers  control  roughly  two-thirds  of  the  nationwide  market  for  these 
services.  And  other  carriers  serve  these  customers  almost  exclusively  without  using 
unbundled  elements.  Instead,  they  rely  on  their  own  facilities,  supplemented  as  needed 
by  special  access  services  purchased  from  the  local  incumbents  or  from  other  providers  at 
competitive  rates. 

In  contrast,  incumbent  local  carriers  such  as  Verizon  are  at  a  significant 
competitive  disadvantage  in  this  market  segment.  These  customers  operate  on  a  national 
basis,  and  want  suppliers  who  can  provide  a  full  range  of  local  and  long  distance  services 
nationally  and  who  control  their  own  facilities.  Unlike  the  major  long  distance  carriers, 
the  operations  of  incumbent  local  carriers  are  limited  to  specific  local  or  regional  areas. 
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and  the  largest  local  carriers  have  been  unable  to  provide  critically  important  long 
distance  services.  For  this  reason,  as  WorldCom’ s  Chief  Marketing  Officer  has 
explained,  “Bell  companies  don’t  present  a  major  threat  to  WorldCom,  Inc.’s  business 
service  group”  because  they  “don’t  have  the  products,  systems,  or  sales  forces  to  attack 
the  middle  and  high-end  segments  of  the  business-service  market.” 

As  a  result,  competing  carriers  self-evidently  are  not  competitively  impaired 
without  access  to  unbundled  elements  in  this  market  segment,  and  there  is  no  plausible 
case  for  imposing  an  unbundling  requirement  to  serve  these  customers.  Doing  so  also 
would  have  severe  harmful  consequences.  As  the  Commission  itself  previously 
recognized  in  the  context  of  already  competitive  special  access  services,  imposing  an 
unbundling  requirement  in  the  presence  of  existing  facilities-based  competition  would 
undermine  that  existing  competition,  and  would  risk  snatching  defeat  from  the  jaws  of 
victory.  And  because  this  market  segment  initially  drives  much  of  the  innovation  that 
occurs  in  the  industry,  imposing  an  unbundling  obligation  to  serve  these  customers  would 
likewise  undermine  the  development  of  innovative  new  technologies  and  services. 


jecial  Access  Services 


The  Commission  previously  has  recognized  that  dedicated  special  access  services 
comprise  a  distinct  market  segment  that  is  subject  to  extensive  competition.  Of  course, 
where  services  already  are  being  supplied  on  a  competitive  basis,  they  unquestionably 
are  suitable  for  competitive  supply.  Accordingly,  under  no  circumstances  may 
competing  carriers  be  permitted  to  substitute  unbundled  elements  for  special  access 
services  -  regardless  of  whether  those  elements  are  purchased  individually  or  in 
combination. 


Special  access  services  consist  of  the  various  dedicated  facilities  that  mn  from  a 
business  customer  to  a  carrier’s  point  of  presence.  The  customers  for  special  access  are 
long  distance  carriers  and  large  business  customers  with  sufficiently  high  call  volumes  to 
justify  the  use  of  dedicated  facilities.  Demand  for  these  services  is  highly  concentrated, 
with  80  percent  of  special  access  revenues  being  generated  from  fewer  than  one-quarter 
of  wire  centers.  Competitors  therefore  can  address  this  market  with  a  limited,  targeted 
investment. 


The  special  access  market  is  highly  competitive.  It  was  among  the  first  to  be 
opened  to  competition  before  the  1996  Act  was  passed,  and  facilities-based  competitors 
already  have  captured  a  third  or  more  of  the  market.  Indeed,  special  access  competition 
is  so  robust  that  the  Commission  has  granted  pricing  flexibility  in  MS  As  that  account  for 
a  significant  majority  of  special  access  demand.  The  Commission  did  so,  moreover, 
precisely  because  it  determined  that  these  services  could  be  competitively  supplied,  and 
that  market  forces  could  be  safely  relied  upon  to  produce  competitive  rates.  The  D.C. 
Circuit,  of  course,  agreed  completely. 
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Given  all  of  this,  competing  carriers  unquestionably  are  not  impaired  in  their 
ability  to  provide  special  access  services  without  access  to  unbundled  elements.  In 
contrast,  as  the  Commission  itself  recognized  in  its  most  recent  order  on  the  subject, 
permitting  unbundled  elements  to  be  used  to  provide  these  services  would  “undercut  the 
market  position  of  many  facilities-based  competitive  access  providers,”  thus  jeopardizing 
“a  mature  source  of  competition  in  telecommunications  markets.” 

Accordingly,  under  no  circumstances  should  competing  carriers  be  permitted  to 
substitute  unbundled  elements  for  special  access  services.  To  the  extent  the  Commission 
retains  an  unbundling  obligation  for  any  of  the  underlying  elements  used  to  provide 
special  access  services,  the  Commission  therefore  must  also  limit  the  use  of  those 
elements  to  providing  local  (rather  than  special  access)  service.  As  is  explained  below, 
however,  the  high  capacity  facilities  used  to  provide  special  access  should  not  be  subject 
to  an  unbundling  requirement  regardless  of  the  type  of  service  involved. 

3.  General  Business  Segment 

The  general  business  segment  of  the  market  also  is  characterized  by  significant 
competition  and  in  many  respects  is  clearly  suitable  for  competitive  supply.  Competing 
carriers  already  serve  some  20  million  business  lines  using  some  or  all  of  their  own 
facilities  -  including  more  than  160  million  voice  grade  equivalent  circuits  -  and,  overall, 
serve  between  26  and  33  percent  of  the  business  lines  in  the  country. 

With  respect  to  traditional  dedicated  services,  just  as  other  carriers  are  not 
impaired  in  their  ability  to  provide  special  access  services  without  access  to  unbundled 
elements,  the  same  is  tme  of  high  capacity  facilities  that  are  used  to  provide 
predominantly  local  services.  And  with  respect  to  switched  services,  competing  carriers 
are  not  impaired  without  access  to  unbundled  switching  or  the  so-called  UNE-platform. 

a.  High  capacity  transport,  loops  and  dark  fiber.  Just  as  facilities  used  to 
provide  dedicated  special  access  services  are  suitable  for  competitive  supply,  so  too  are 
dedicated  high  capacity  facilities  used  to  provide  local  (rather  than  special  access) 
services. 

The  facilities  used  to  provide  high-capacity  dedicated  transport  and  loops  are 
essentially  the  same  as  the  facilities  used  to  provide  special  access  service,  and  the 
customers  are  the  same  types  of  entities  -  sophisticated,  high-volume  users  with 
concentrated  demand.  The  fact  that  these  facilities  are  suitable  for  competitive  supply  is 
best  evidenced  by  the  fact  that  competing  carriers  already  serve  a  third  or  more  of  all 
special  access  services,  which  are  just  a  combination  of  high  capacity  transport  and  loops, 
without  using  unbundled  elements. 

Not  surprisingly,  therefore,  competitors  have  focused  heavily  on  high  capacity 
services,  and  have  succeeded  in  providing  them  without  using  unbundled  elements. 
Indeed,  competing  carriers  provide  more  than  160  million  voice  grade  equivalent  circuits, 
the  majority  of  which  are  provided  over  high  capacity  lines.  In  order  to  do  so,  they  have 
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deployed  almost  184,000  fiber  route  miles  and  built  hundreds  of  alternative  local  fiber 
networks,  with  many  MSAs  served  by  ten  or  more  competitive  fiber  networks.  Carriers 
also  are  using  alternative  technologies,  such  as  terrestrial  wireless,  to  provide  high 
capacity  services. 

Special  access  services  also  are  an  alternative  for  use  in  providing  high  capacity 
services,  and  competing  carriers  can  and  do  compete  using  special  access  services 
(provided  by  incumbents  or  competitive  access  providers)  to  supplement  their  own 
facilities.  Indeed,  competing  carriers  themselves  have  repeatedly  conceded  in  their 
filings  with  the  Commission  that  they  use  special  access  services  purchased  from 
incumbents  to  serve  their  own  customers.  And  they  do  so  for  literally  untold  millions  of 
voice  grade  equivalent  lines. 

Indeed,  given  the  ubiquitous  availability  of  special  access  as  an  alternative,  the 
issue  with  high  capacity  facilities  comes  down  purely  to  one  of  price.  And  on  that  score, 
there  is  no  question  that  competing  carriers  can  provide  high  capacity  services  in  the 
same  way  competitors  initially  entered  the  long  distance  business.  There,  competing 
carriers  retied  initially  on  services  purchased  from  AT&T  under  volume  and  term 
discount  arrangements  until  they  completed  the  build  out  of  their  own  facilities. 

Likewise,  special  access  services  are  available  under  tariffs  that  include  volume  and  term 
discounts,  and  carriers  have  the  same  ability  as  they  do  in  the  long  distance  market  to  use 
these  arrangements  to  supplement  their  own  facilities  as  they  complete  the  build  out  of 
their  networks. 

It  is  especially  ironic  that  other  carriers  would  claim  they  need  an  additional  price 
break  for  high  capacity  services.  As  an  initial  matter,  the  Conamission  itself  originally 
adopted  the  tariffed  rates  for  these  services  as  proxy  prices  for  the  corresponding  network 
elements  based  on  its  conclusion  that  the  rates  already  reflected  forward-looking  costs 
under  its  “new  services”  test.  In  addition,  some  of  the  same  carriers  that  now  claim  they 
need  an  extra  price  break  previously  challenged  special  access  prices  on  the  grounds  that 
they  were  too  low  and  would  undermine  competing  providers.  But  most  fundamentally 
of  all,  the  Commission  since  has  concluded  that  these  services  not  only  are  capable  of 
being  competitively  provided,  but  also  that  the  bulk  of  these  services  already  are 
sufficiently  competitive  that  the  market  can  be  relied  upon  to  produce  competitive  rates. 
As  a  result,  requiring  an  additional  price  break  would  produce  rates  that  are  manifestly 
below  competitive  levels  -  a  result  that  unquestionably  would  destroy  incentives  to  invest 
and  deploy  facilities  more  broadly. 

For  these  reasons,  the  Commission  should  adopt  the  following  rules; 

DS-3  facilities  and  above.  Transport  and  loop  facilities  used  to  provide  services 
with  a  capacity  of  DS-3  or  greater  (whether  lit  or  dark)  should  not  be  available  as 
unbundled  elements  anywhere.  These  facilities  are  used  to  provide  the  highest  capacity 
services  to  customers  who  generate  traffic  volumes  that  are  more  than  sufficient  to  justify 
building  facilities  to  reach  them.  Indeed,  each  individual  DS-3  circuit  is  capable  of 
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providing  the  equivalent  of  672  voice  grade  circuits.  And  while  competing  carriers  have 
focused  on  providing  high  capacity  services,  they  have  done  so  without  relying  on 
unbundled  elements.  Indeed,  competing  carriers  have  purchased  only  140  DS3  loops 
from  all  the  Bell  companies  combined  and  not  a  single  loop  above  the  DS3  level. 

DS-1  facilities.  High  capacity  transport  and  loops  facilities  used  to  provide 
service  with  a  DS-1  capacity  (whether  lit  or  dark)  are  similarly  capable  of  and  are  being 
competitively  supplied,  with  each  individual  circuit  providing  the  equivalent  of  24  voice 
grade  circuits.  In  addition,  special  access  is  a  ubiquitous  alternative  where  competing 
carriers  have  not  yet  built  out  their  own  facilities. 

Thus,  as  an  initial  matter,  DS-1  transport  and  loop  facilities  (whether  lit  or  dark) 
should  be  conclusively  unavailable  as  unbundled  elements:  (a)  in  areas  where  the 
Commission  has  granted  petitions  for  special  access  pricing  flexibility;  (b)  in  the  case  of 
transport  facilities,  where  there  are  two  or  more  collocated  facilities-based  competitors  in 
wire  centers  on  either  of  the  end  points  of  a  given  circuit,  and  (c)  in  the  case  of  loop 
facilities,  where  there  either  are  two  or  more  collocated  facilities-based  competitors  in  a 
wire  center,  or  where  a  given  customer  or  another  customer  at  the  same  location  already 
is  being  served  by  a  competing  carrier  using  its  own  facilities  or  the  local  incumbent’s  (or 
another  carrier’s)  special  access  service. 

The  reasons  are  straightforward.  Where  the  Commission  has  granted  pricing 
flexibility  for  the  portion  of  a  special  access  circuit  that  corresponds  to  transport  or  loop 
facilities  respectively,  it  already  has  concluded  that  these  facilities  are  capable  of  being 
competitively  supplied  throughout  that  area  (and  that  market  discipline  will  ensure 
competitive  rates  there).  In  addition,  where  competing  carriers  already  have  a  facilities- 
based  presence  at  one  or  both  ends  of  a  given  circuit,  they  clearly  are  capable  of 
deploying  competing  facilities.  And,  of  course,  if  a  carrier  does  not  yet  have  its  own 
transport  facilities  along  a  given  route,  special  access  service  remains  available  as  an 
alternative.  Likewise,  where  a  competing  carrier  already  is  using  its  own  facilities  or 
special  access  service  to  serve  a  particular  location,  it  obviously  does  not  need  unbundled 
elements  to  do  so.  In  contrast,  imposing  an  unbundling  obligation  under  these 
circumstances  would  severely  undermine  incentives  by  all  facilities-based  providers  to 
invest  to  extend  the  reach  of  their  facilities  or  to  innovate. 

Outside  of  these  areas,  DS-1  facilities  should  be  presumptively  unavailable  as 
unbundled  elements.  The  Commission  may,  however,  choose  to  make  these  facilities 
available  for  a  limited  time  where  a  competing  carrier  shows  that  certain  criteria  are 
satisfied.  Specifically,  to  obtain  access  to  a  DS-1  transport  facility,  a  carrier  must  show 
that  it  cannot  obtain  collocation  in  or  conduit  into  a  given  wire  center,  and  that  no 
alternative  facilities  provider  has  facilities  within  half  a  mile  of  the  wire  center.  In  order 
to  obtain  access  to  a  DS-1  loop  facility,  a  carrier  must  show  that  the  local  incumbent  is 
the  only  facilities-based  provider  serving  the  particular  location  at  issue  and  that  the 
building  owner  (as  opposed  to  the  customer)  has  refused  to  provide  the  competing  carrier 
with  access  to  the  building.  These  criteria  will  protect  against  any  possibility  that  a 
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competing  carrier  might  be  barred  from  reaching  particular  locations  as  they  work  to 
extend  the  reach  of  their  own  networks. 

b.  Traditional  switched  services.  In  the  traditional  switched  segment  of  the 
business  market,  competing  carriers  plainly  are  not  impaired  without  access  to  unbundled 
switching  or  the  UNE-platform,  and  the  requirement  to  provide  them  should  be 
eliminated  immediately  for  all  business  customers. 

The  case  on  this  score  is  compelling  and  the  key  facts  are  not  disputed. 

Competing  carriers  already  have  captured  up  to  a  third  of  the  business  access  lines  in  the 
country,  almost  entirely  through  the  use  of  some  or  all  of  their  own  facilities  or  through 
resale.  They  have  deployed  more  than  1300  circuit  switches  (and  thousands  more  packet 
switches),  and  already  use  those  switches  to  serve  approximately  20  million  business 
lines.  Moreover,  they  are  capable  of  (and  are)  using  these  switches  on  a  widespread 
basis.  Indeed,  collocation  is  now  ubiquitously  available,  and  competing  carriers  have 
obtained  some  25,000  collocation  arrangements.  As  a  result,  they  now  use  their  own 
switches  to  serve  customers  in  wire  centers  that  contain  86 percent  of  all  Bell  company 
access  lines,  and  96  percent  of  all  Bell  company  access  lines  in  the  top  100  MS  As. 

Several  carriers  also  have  admitted  on  the  record  that  they  use  their  own  switches  to  serve 
even  the  smallest  business  customers.  And,  of  course,  business  services  face  rapidly 
increasing  competition  from  wireless,  e-mail  and  instant  messaging,  which  are  displacing 
both  lines  and  millions  of  switched  minutes  of  use  from  the  local  incumbents. 

In  the  business  market,  moreover,  resale  is  a  viable  alternative  that  allows  carriers 
to  establish  a  customer  base  while  they  deploy  their  own  switches.  Because  retail  rates 
for  business  customers  are  higher  than  for  residential  customers,  the  margin  produced  by 
the  wholesale  discount  is  larger.  Businesses  also  are  heavy  users  of  other  value-added 
services  and  of  long  distance  services  that  further  increase  the  margin  available  to  carriers 
serving  these  customers.  As  a  result,  competing  carriers  previously  have  used  resale  as  a 
way  to  serve  literally  millions  of  business  customers  nationwide. 

Nonetheless,  as  prices  have  been  ratcheted  constantly  lower  in  state  pricing 
proceedings  and  in  section  271  proceedings,  competing  carriers  in  recent  months  have 
begun  to  submit  UNE-platform  orders  in  significant  volumes  for  business  customers.  In 
fact,  some  carriers  have  begun  to  actually  move  customers  that  they  were  serving  using 
their  own  switches  to  UNE-platform  arrangements.  And  carriers  also  have  migrated 
many  of  the  customers  they  previously  served  through  resale  to  UNE-platform 
arrangements  solely  to  take  advantage  of  the  steeper  discounts  that  are  available  that  way. 

The  Commission  must  eliminate  the  unbundled  switching  and  UNE-platform 
requirements  for  use  to  serve  business  customers  now,  before  they  further  undermine 
facilities-based  competition  as  they  have  in  the  residential  segment  of  the  market. 

B.  Traditional  Residential  Services 
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In  the  residential  segment  of  the  market,  competing  carriers  likewise  are  not 
impaired  without  access  to  unbundled  switching  or  the  UNE-platform,  and  the 
Commission  should  so  find.  As  a  purely  transitional  measure,  however,  the  Commission 
may  opt  to  provide  carriers  with  a  reasonable  period  during  which  the  prices  for  platform 
arrangement  will  move  to  the  resale  rate.  This  will  allow  carriers  the  option  of  migrating 
customers  to  their  own  switches,  as  they  claim  they  want  to  do,  or  of  keeping  their 
existing  arrangements  in  place  at  the  resale  rates  prescribed  by  Congress. 

As  in  the  business  market,  the  case  for  eliminating  the  unbundled  switching  and 
UNE-platform  requirements  in  the  residential  market  is  compelling.  Competing  carriers 
already  serve  at  least  three  million  residential  customers  with  their  own  switches.  While 
these  carriers  tend  to  target  the  highest  value  customers  with  broad  packages  of  services, 
they  are  capable  of  providing  service  to  many  more.  As  noted  above,  competing  carriers 
collectively  now  provide  some  form  of  local  service  using  their  own  switches  in  wire 
centers  that  account  for  86  percent  of  all  Bell  company  access  lines  and  96  percent  of 
those  lines  in  the  top  100  MSAs.  In  fact,  cable  companies  alone  now  offer  local 
telephone  service  to  more  than  10  million  U.S.  homes  and  have  enjoyed  great  success  in 
signing  up  customers.  AT&T  and  Cox,  for  example,  have  disclosed  that  they  already 
have  achieved  penetration  rates  of  up  to  30  to  40  percent  in  some  areas,  and  are  adding 
roughly  one  million  new  customers  every  year.  And  several  cable  companies  are  now 
actively  conducting  trials  of  local  telephone  service  using  IP  technology  in  anticipation  of 
deploying  these  services  more  broadly.  As  in  the  business  market,  moreover,  wireless 
services  also  are  an  increasingly  potent  competitor,  diverting  billions  of  minutes  from 
wireline  networks  and  replacing  both  primary  and  secondary  lines  at  an  accelerating  rate. 
Again,  as  in  the  business  market,  non-traditional  services  such  as  e-mail  and  instant 
messaging  are  diverting  still  further  minutes. 

To  the  extent  that  carriers  claim  they  cannot  economically  provide  residential 
service  using  their  own  switches,  that  is  a  function  of  the  retail  rates  set  by  state 
commissions.  The  local  incumbents  face  the  same  problem,  of  course,  so  that  claim  does 
nothing  to  show  that  other  carriers  are  impaired  competitively  compared  to  the 
incumbent.  That  is  why  the  D.C.  Circuit  held  that  the  mere  fact  that  retail  rates  are 
subsidized  in  the  residential  market  cannot  be  the  basis  for  a  finding  of  impairment.  In 
contrast,  the  fact  that  competitors  are  using  their  own  switches  to  serve  some  20  million 
business  customers  and  selectively  to  serve  three  million  additional  residential  customers 
shows  that  switching  is  in  fact  capable  of  being  competitively  supplied  where  retail  rates 
are  compensatory. 

Nor  is  there  any  merit  to  the  claim  that  carriers  are  relying  on  the  platform  only  as 
an  initial  entry  strategy  before  transitioning  customers  to  their  own  facilities.  In  the  three 
years  since  these  carriers  began  using  the  platform  extensively,  there  is  no  evidence 
whatsoever  that  they  have  done  so  on  a  widespread  basis.  On  the  contrary,  the  opposite 
is  happening.  Carriers  instead  are  expanding  their  reliance  on  the  platform  even  where 
they  have  their  own  switches,  and,  as  noted  above,  several  carriers  (including  one  of  the 
largest)  have  sought  to  move  customers  off  their  own  switches  and  on  to  the  UNE- 


Hon.  Michael  Powell 
October  16,  2002 
Page  1 8  of  20 

platform.  And  as  any  number  of  independent  analysts  have  pointed  out,  this  ever 
increasing  reliance  on  use  of  the  platform  at  deeply  discounted  rates  is  undermining 
investment  by  incumbents  and  competing  facilities-based  providers  alike.  In  fact,  as 
noted  above,  one  of  the  principal  competing  providers  of  facilities-based  service  to 
residential  customers  was  recently  downgraded  for  precisely  this  reason. 

Accordingly,  the  Commission  should  find  that  competing  carriers  are  not 
impaired  without  access  to  unbundled  switching  or  the  UNE-platform.  As  a  purely 
transitional  measure,  however,  the  Commission  may  choose  to  establish  a  reasonable 
transition  period  to  phase  out  their  availability  for  residential  customers.  If  it  does  so,  the 
Commission  should  transition  the  rates  for  these  arrangements  to  the  resale  rate  over  a  12 
month  period.  One-third  of  the  differential  between  the  UNE-platform  rate  and  the  resale 
rate  should  be  eliminated  immediately,  another  third  after  6  months,  and  the  final  third 
after  12  months.  This  transition  period  would  provide  carriers  with  more  than  adequate 
time  to  do  what  they  now  claim  they  want  to  do,  and  migrate  the  embedded  base  of 
customers  to  their  own  switches  through  bulk  transfer  procedures.  Moreover,  by 
transitioning  to  the  resale  rate  in  stages  starting  immediately,  carriers  will  have  an 
incentive  to  begin  the  migration  process  immediately  rather  than  wait  until  the  end  of  the 
transition  period.  After  that  time,  carriers  may  choose  to  negotiate  market  rates  for  these 
arrangements,  or  to  take  advantage  of  the  resale  rate.  And  to  avoid  exacerbating  the 
problem  during  the  transition  period,  competing  carriers  should  not  be  permitted  to  add 
new  customers  using  the  UNE-platform  after  the  initial  6-month  period. 

Of  course,  as  you  have  noted  on  multiple  occasions,  correcting  the  current 
unbundling  rules  will  not  itself  address  the  underlying  core  problem  in  the  residential 
market  segment  of  artificially  low  retail  rates.  Accordingly,  the  Commission  also  should 
urge  state  commissions  to  use  the  transition  period  as  an  opportunity  to  address  this  issue 
as  commissions  in  states  such  as  New  York  and  Massachusetts  have  begun  to  do. 
Rationalizing  both  the  unbundling  rules  and  the  regulation  of  retail  rates  will  promote 
further  investment  by  all  potential  providers  and  lead  to  the  development  of  a  healthy 
competitive  market. 

C.  Broadband  Services. 

As  Verizon  and  others  have  explained  at  length  in  connection  with  the 
Commission’s  various  broadband-related  proceedings,  the  country  is  in  desperate  need  of 
a  comprehensive  national  broadband  policy  that  relies  on  the  unfettered  market  to 
promote  investment  and  innovation  -  a  market  that  is  free  of  the  current  one-sided 
regulatory  constraints  that  apply  only  to  local  telephone  companies. 

We  continue  to  believe  that  the  best  way  for  the  Commission  to  establish  such  a 
policy  is  to  start  fresh  by  classifying  all  broadband  services  -  including  both  bundled 
high-speed  information  service  offerings  and  stand-alone  transmissions  services  -  under 
Title  I  of  the  Act.  Among  other  things,  doing  so  would  make  clear  that  broadband 
services  and  facilities  are  not  subject  to  unbundling  requirements.  Regardless,  even  if  the 
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Commission  were  to  classify  some  broadband  as  common  carriage  subject  to  Title  II, 
there  still  would  be  no  basis  for  imposing  an  unbundling  obligation  under  the  impairment 
standard  in  the  Act. 

As  an  initial  matter,  the  Commission  itself  has  correctly  recognized  that 
broadband  services  are  part  of  a  distinct  market  that  must  be  analyzed  separately  from 
traditional  telephone  services.  Within  the  broadband  market  itself,  there  are  two  distinct 
classes  of  customers:  larger  business  customers  and  mass  market  customers  (which 
include  both  residential  and  smaller  business  customers).  In  each  case,  local  telephone 
companies  are  decidedly  minority  players  challenging  competitors  who  already  dominate 
the  market,  and  there  is  no  basis  for  imposing  an  unbundling  obligation. 

Larger  business  customers.  In  this  segment  of  the  market,  the  local  incumbents 
are  at  best  secondary  players.  The  leading  providers  of  the  relevant  services  - 
predominantly  ATM  and  frame  relay  -  are  the  major  long  distance  carriers  who 
collectively  control  roughly  two-thirds  of  the  nationwide  market  for  these  services.  They 
do  so,  moreover,  without  relying  on  unbundled  elements.  Rather,  they  use  a  combination 
of  their  own  extensive  long-haul  networks,  their  own  local  distribution  networks 
(including  fiber  and  terrestrial  wireless  links),  and  special  access  circuits  leased  from 
either  the  local  incumbents  or  alternative  sources.  And  where,  as  here,  other  providers 
dominate  a  segment  of  the  market  without  using  unbundled  elements,  there  is  no 
conceivable  basis  for  a  finding  that  they  are  competitively  impaired  without  access  to 
unbundled  elements  to  serve  these  customers. 

Mass  market  customers.  In  the  mass  market  segment,  the  Commission  itself 
repeatedly  has  found  both  that  the  market  is  developing  on  a  competitive  basis  and  that 
cable  companies  are  dominant.  The  local  telephone  companies  again  are  secondary 
players,  with  barely  half  the  market  share  of  the  dominant  cable  companies.  In  addition, 
competition  is  emerging  from  at  least  two  other  independent  platforms  (satellites  and 
terrestrial  wireless).  And  all  of  these  competing  facilities-based  platforms  offer  service 
that  is  more  widely  available  than  the  DSL  service  provided  by  local  telephone 
companies. 

Moreover,  while  cable  and  satellite-based  providers  initially  focused  on 
residential  customers  -  and  cable  companies  alone  now  have  more  than  10  million 
subscribers  and  offer  service  to  more  than  75  million  homes  -  they  also  are  now 
aggressively  pursuing  business  customers.  For  example,  a  recent  Yankee  Group  report 
found  that  cable  companies  already  had  obtained  more  than  500,000  business  subscribers 
to  cable  modem  service  by  the  end  of  2001.  And  satellite-based  providers,  who  rolled 
out  two-way  services  earlier  this  year,  now  offer  broadband  services  tailored  to  the 
business  market  as  well. 

As  Dr.  Alfred  Kahn  put  it,  “the  very  idea  of  maintaining  and  expanding 
unbundling  obligations  at  TELRIC  rates  for  ILEC  services,  when  these  not  only  face  stiff 
competition  but  have  only  one-half  the  market  share  of  their  major,  unregulated  rivals. 
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who  are  subject  to  no  such  obligations  cannot  possibly  be  compatible  with  the  spirit  of 
the  Telecommunications  Act.”  The  D.C.  Circuit  confirms  that  it  is  not:  “nothing  in  the 
Act  appears  a  license  ...  to  inflict  on  the  economy  the  sort  of  costs  [engendered  by 
unbundling]  under  conditions  where  [the  Commission  has]  no  reason  to  think  doing  so 
would  bring  on  a  significant  enhancement  of  competition.” 

Indeed,  imposing  one-sided  unbundling  requirements  on  the  new  entrants  into 
this  market  segment  would  serve  only  to  undermine  investment  incentives,  and  impede 
continued  development  of  competition  to  the  dominant  cable  incumbents.  Accordingly, 
the  Commission  should  decline  to  impose  such  a  requirement  for  use  in  providing 
broadband  services.  In  particular,  it  should  decline  to  re-impose  a  line  sharing 
requirement,  eliminate  the  requirement  to  provide  collocation  at  the  remote  terminal, 
decline  to  impose  an  unbundling  obligation  on  packet  switches  and  other  advanced 
service  equipment,  and  decline  to  impose  an  unbundling  obligation  on  fiber-loop 
facilities  for  use  in  providing  broadband  services. 

I  look  forward  to  further  discussion  of  these  issues  with  you. 


Sincerely, 


CC: 

Commissioner  Abernathy 
Commissioner  Martin 
Commissioner  Copps 
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W.  Maher 
M.  Carey 
R.  Tanner 
B.  Olson 
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Verizon  Communications 

1095  Avenue  of  the  Americas 
New  York.  NY  10036 

Phone  212.395.1689 
Fax  212.597.2587 


Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12*'^  Street,  SW 
Washington,  DC  20544 

Dear  Chairman  Powell: 

I  congratulate  you  on  the  Commission’s  victory  in  the  Supreme  Court  in  the  TELRIC 
pricing  cases.  The  Commission,  its  staff,  and  its  lawyers  demonstrated  a  great  deal  of  dedication 
in  defending  its  rules  in  the  various  stages  of  litigation,  and  you  have  every  reason  to  be  proud  of 
their  efforts. 

The  Court’s  decision  establishes  that  the  Commission  had  the  authority  under  the  1996 
Act  to  adopt  TELRIC  as  the  pricmg  methodology  for  unbundled  elements.  It  does  not,  however, 
resolve  either  the  numerous  disputes  about  how  the  existing  rules  should  be  interpreted  and 
applied,  or  whether  those  rules  should  be  modified  to  ensure  the  appropriate  incentives  for 
efficient  investment,  entry,  and  other  competitive  decisions  by  all  providers.  As  you  are  no 
doubt  aware,  parties  routinely  offer  views  as  to  the  meaning  of  TELRIC  in  the  course  of  section 
252  arbitrations  and  section  271  proceedings  that  differ  starkly  from  the  views  expressed  by  the 
Commission  before  the  Supreme  Court,  and  states  themselves  have  adopted  (and  continue  to 
adopt)  interpretations  that  depart  widely  from  those  views  as  well. 

Accordingly,  the  Commission  should  provide  greater  guidance  as  to  how  the  existing 
rules  can  be  applied  in  the  most  economically  appropriate  manner  possible,  and  ultimately 
modify  the  rules  to  the  extent  necessary  to  ensure  they  send  the  right  economic  signals  to  all 
providers.  It  can  do  so  through  a  number  of  proceedings:  in  its  review  of  section  271 
applications,  in  the  Triennial  Review  rulemaking,  where  a  number  of  parties  have  already  raised 
pricing  issues,  and  in  any  arbitration  or  other  such  proceeding  that  may  come  before  the 
Commission. 

With  respect  to  the  existing  rules,  the  disputes  typically  center  on  five  key  issues  that  are 
central  to  an  economically  appropriate  forward-looldng  pricing  scheme.  As  previously  explained 
by  a  number  of  prominent  economists  including  Dr.  Alfred  Kahn  and  this  Commission’s  former 
chief  economist.  Dr.  Howard  Shelanski,  additional  clarification  with  respect  to  each  will  help 
produce  forward-looking  cost-based  prices  that  are  more  appropriate  for  use  in  today’s 
marketplace. 
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First,  the  Commission  should  further  clarify  the  appropriate  calculation  of  the  cost  of 
capital.  While  the  Court  endorsed  the  use  of  the  currently  authorized  1 1 .25%  rate  of  return  as  a 
reasonable  starting  point,  it  agreed  with  this  Commission’s  conclusion  that  this  figure  should  be 
“adjusted  upward”  to  the  extent  that  the  relevant  risks  warrant  doing  so.  As  the  Commission 
explained  to  the  Court,  “an  appropriate  cost  of  capital  determination  takes  into  account  not  only 
existing  competitive  risks  .  . .  but  also  risks  associated  with  the  regulatory  regime  to  which  a  firm 
is  subject.”  (FCC  Reply  Brief  at  12  n.8.) 

Both  these  types  of  risk  require  an  upward  adjustment  to  the  1 1 .25%  starting  point.  As 
the  Fact  Report  filed  on  behalf  of  Verizon  and  others  in  the  Triennial  Review  demonstrates,  both 
today  and  going  forward,  incmnbents  face  significantly  greater  competitive  risks  from  both 
intramodal  and  intermodal  competitors  who  have  made  substantial  investments  in  their  own 
facilities  than  when  the  Commission  adopted  the  pricing  rules.  Moreover,  the  regulatory  risks 
inherent  in  the  competitive  market  assumptions  embodied  in  TELRIC  -  such  as  the  assumption 
that  the  network  is  replaced  with  the  most  efficient  technology  currently  available  -  also  require 
an  upward  adjustment  to  the  cost  of  capital.  Indeed,  AT&T  and  WorldCom’ s  own  economic 
expert  has  conceded  that  “all  the  model  assumptions  have  to  be  consistent.  So,  to  the  degree  that 
it  requires  a  competitive  market  to  get  all  of  the  other  assumptions,  that  would  be  true  of  the  cost 
of  capital  as  well.” 

Thus,  because  TELRIC  requires  that  prices  be  set  based  on  various  competitive 
assumptions,  the  cost  of  capital  calculated  under  TELRIC  must  reflect  the  risks  associated  with 
those  assumptions.  The  Commission  accordingly  should  make  clear  that  an  1 1.25%  cost  of 
capital  that  was  based  on  the  risks  an  incumbent  faced  in  the  absence  of  competition  must  be 
adjusted  upward  to  reflect  the  competitive  and  regulatory  risks  an  incumbent  faces  providing 
unbundled  elements  priced  at  TELRIC.  Indeed,  the  principal  proponents  of  TELRIC  use  a 
materially  higher  cost  of  capital  when  it  comes  to  making  their  own  business  decisions.  At  a 
minimum,  a  reasonable  application  of  TELRIC  principles  should  incorporate  a  cost  of  capital  no 
lower  than  that  employed  by  these  competing  providers  themselves. 

Likewise,  a  reasonable  application  of  the  existing  rules  must  include  an  appropriate  factor 
to  take  into  account  the  uncollectibles  that  will  be  experienced  by  the  carriers  providing 
unbundled  elements.  As  with  any  stail-up  enterprises,  it  is  to  be  expected  that  a  portion  of  the 
charges  incurred  by  carriers  utilizing  unbundled  elements  will  become  uncollectible.  Experience 
to  date  has  borne  out  this  expectation,  witli  uncollectible  levels  substantially  higher  than  those 
historically  incurred  for  other  customers.  If  this  fact  is  not  reflected  in  the  underlying  prices,  the 
carrier  providing  the  unbundled  element  is  left  holding  the  bag.  Accordingly,  a  reasonable 
forward-looking  pricing  standard  must  fully  account  for  the  expected  level  of  these 
uncollectibles,  and,  in  doing  so,  must  take  into  accoimt  ongoing  developments  in  the 
marketplace. 

Second,  the  Commission  should  fiirther  clarify  the  appropriate  treatment  of  depreciation. 
Here  again,  the  Court  agreed  with  the  Commission  that  TELRIC  permits  variations  from 
regulatorily  prescribed  depreciation  lives,  particularly  when  those  prescriptions  are  demonstrably 
out  of  date.  At  an  absolute  minimum,  the  Commission  should  make  clear  that  the  starting  point 
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should  be  the  same  lives  that  are  used  for  financial  reporting  purposes  in  accordance  with  well- 
recognized  accounting  principles.  The  Commission  itself  has  previously  approved  the  use  of 
financial  reporting  lives  in  connection  with  section  271  applications  by  Verizon  in  Pennsylvania 
and  Southwestern  Bell  in  Oklahoma.  Such  lives  are  intrinsically  forward-looking  and  are 
updated  frequently  to  reflect  technological  and  other  changes  that  affect  the  length  of  an  asset’s 
economic  life.  By  contrast,  regulatorily  prescribed  lives  are  often  not  nearly  as  current  -  some 
parties  have  advocated  the  use  of  regulatory  lives  set  as  long  ago  as  1994,  even  before  the  Act 
was  passed  -  and  are  not  appropriate  for  use  even  as  a  starting  point  in  the  marketplace  of  today 
and  tomorrow. 

Third,  even  in  a  TELRIC  study,  the  assumed  technology  mix  carmot  be  inconsistent  with 
the  limits  of  such  technology.  As  an  initial  matter,  although  the  Commission’s  rules  and  now  the 
Court  have  expressly  found  that  TELRIC  requires  only  the  use  of  currently  available 
technologies,  CLECs,  and  some  states,  have  continued  to  base  costs  on  theoretical  or  allegedly 
foreseeable  teclmologies.  The  clearest  example  of  this  fallacy  is  the  assumed  use  of  the  GR-303 
interface  in  connection  with  digital  loop  carrier  teclmology.  It  is  neither  rational  nor  cost¬ 
minimizing  to  deploy  GR-303  over  the  long  run  given  rapidly  changing  technology.  Moreover, 
as  the  Commission  itself  recently  found  in  comiection  with  BellSouth’ s  271  application  for 
Georgia,  unbundling  standalone  loops  using  integrated  digital  loop  carrier  technology  with  GR- 
303  simply  is  “not  practicable.”  Although  some  parties  claim  that  such  unbundling  is 
theoretically  possible  (though  not  currently  available),  that  is  not  the  standard. 

More  generally,  the  Commission  should  clarify  that,  even  for  a  replacement-cost  model 
such  as  TELRIC,  while  it  may  require  a  firm  to  consider  the  possibility  that  all  inputs  (except 
wire  center  locations)  may  be  varied,  it  does  not  require  a  firm  to  assume  that  all  of  its  current 
inputs  are  instantaneously  replaced  with  what  appears  to  be  the  best  or  least  cost  technology 
today,  or  to  assume  false  economies  that  supposedly  would  result  from  such  an  instaneous 
replacement.  The  Commission  already  has  recognized  this  point  in  its  decisions  concerning  the 
appropriate  mix  of  switching  teclmologies.  Although  an  instantaneous,  one-time  replacement 
model  presumably  would  result  in  only  new  switches  perfectly  sized  to  meet  current  and 
expected  future  demand,  the  Commission  has  made  clear  in  both  its  Rhode  Island  and 
Georgia/Louisiana  271  orders  that  it  is  perfectly  appropriate  to  assume  a  mix  of  new  switches 
and  growth  additions  and  other  incremental  upgrades. 

Nor  can  an  extreme  instantaneous  and  ubiquitous  replacement  approach  be  justified  on 
the  theory  that  the  value  of  existing  assets  and  therefore  costs  are  immediately  driven  down  to 
the  value  of  the  current  least-cost  technologies.  While  the  costs  of  new  technologies  may  have  a 
constraining  effect  on  the  value  of  existing  facilities,  the  scope  of  that  effect  depends  on  a 
complex  interaction  of  different  variables  and  in  many  cases  will  not  actually  lower  the  cost  of 
providing  service  with  the  existing  asset.  To  take  one  simple  example,  if  Boeing  were  to  develop 
a  new,  more  efficient  commercial  aircraft,  no  airline  would  instantaneously  replace  all  the  planes 
in  its  fleet  with  this  new  type  of  aircraft.  Moreover,  the  ticket  prices  for  airline  seats  would  not 
be  instantaneously  reduced  to  reflect  the  lower  operating  costs  of  the  new  type  of  plane.  This 
latter  point  is  critical  because  the  market  at  issue  in  UNE  proceedings  is  not  the  sale  of  the 
underlying  asset  (such  as  the  plane),  but  services  provided  over  that  asset  (a  ride  between  two 
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cities).  Thus,  even  if  tlie  development  of  a  new  switch  would  constrain  the  resale  value  of  an 
older  switch  in  the  secondary  market,  it  does  not  follow  that  the  rate  for  leasing  capacity  on  the 
older  switch  would  instantaneously  be  reduced  to  the  cost  of  leasing  capacity  on  a  hypothetical 
network  having  all  new  switches. 

Fourth,  the  Commission  should  recognize  that  existing  fill  factors  in  incumbent  networks, 
which  reflect  the  amount  of  spare  capacity  available  to  accomit  for  administrative  needs,  demand 
fluctuations  and  churn,  breakage,  and  growth,  represent  a  reasonable  estimate  for  purposes  of  a 
TELRJC  study.  Verizon  has  clear-  incentives,  due  to  both  competitive  pressures  and  price-cap 
regulation,  to  reduce  the  amount  of  such  spare  as  much  as  possible  so  as  to  lower  its  costs.  At 
the  same  time,  there  must  be  sufficient  spare  to  meet  relevant  service  quality  requirements  so 
that,  for  example,  Verizon  can  provision  second  lines  or  meet  spikes  in  demand  in  a  particular 
location  within  the  time  period  required  by  a  state  commission. 

For  example,  the  fill  factors  observed  in  Verizon’s  network  are  the  by-product  of  its 
efforts  to  design  and  engineer  a  network  that  best  balances  the  relevant  considerations.  These 
factors  have  remained  remarkably  stable,  notwithstanding  changes  in  technology  and  demand, 
and  there  is  no  reason  to  believe  that  they  will  or  should  increase  in  a  forward-looking  network. 
On  the  contrary,  there  is  strong  reason  to  believe  that  fill  factors  are  at  least  as  likely  to  decline  as 
to  increase.  Traffic  increasingly  is  being  diverted  to  the  networks  of  intermodal  competitors 
such  as  wireless  and  cable  companies.  In  fact,  as  the  Commission’s  own  ARMIS  data  shows, 
traffic  volumes  already  have  decreased  in  many  instances.  As  a  result,  while  a  TELRIC  network 
built  today  would  have  to  include  sufficient  capacity  to  handle  both  current  volumes  and  any 
growth  or  spikes  in  demand  that  may  occur  in  particular  locations,  the  average  fill  factor  going 
forward  is  as  likely  to  be  lower  as  it  is  to  be  higher. 

Fifth,  the  Commission  should  continue  to  make  clear  that  carriers  are  entitled  to  recover 
the  non-recurring  costs  they  incur  to  malce  imbundled  elements  available.  While  the 
Commission  previously  held  precisely  that,  some  parties  continue  to  claim  (with  varying  degrees 
of  success)  that  these  costs  should  be  ignored,  typically  on  the  theory  that  the  tasks  would  be 
costless  in  some  purely  hypothetical  future  network.  But  the  Commission  has  rejected  this  very 
claim  in  the  context  of  loop  conditioning  charges  where  some  of  the  same  parties  argued  that 
conditioning  would  not  be  required  in  an  ideal  future  network.  As  it  has  in  the  past,  the 
Commission  should  continue  to  make  clear  that  these  very  real  costs  must  be  recovered  from  the 
carriers  on  whose  behalf  they  are  incurred. 

In  addition  to  clarifying  how  the  existing  rules  should  be  interpreted  and  applied  so  as  to 
be  as  economically  appropriate  as  possible,  the  Commission  also  should  consider  modifications 
to  those  rules  to  make  them  appropriate  for  use  in  today’s  competitive  marketplace.  In 
particular,  the  Commission  should  alter  its  methodology  to  eliminate  the  assumption  that  the 
existing  network  is  completely  “reconstixicted”  to  reflect  a  technology  mix  that  goes  beyond 
what  likely  will  ever  be  in  place  in  any  real-world  network. 

A  more  economically  correct  approach  would  look  to  what  the  network  is  expected  to 
look  like  during  a  reasonable,  forward-looking  planning  period  over  which  it  is  possible  to 
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predict  what  technologies  will  be  deployed  in  the  network.  In  a  market  with  rapidly  changing 
technologies,  such  a  period  may  be  in  the  range  of  three  to  five  years,  which,  as  the  Court 
observed,  also  is  the  typical  length  of  interconnection  agreements.  Because  the  network  that  will 
be  in  place  during  such  a  planning  period  represents  the  forward-looking  network  the  incumbent 
will  use  to  provide  unbundled  elements,  the  cost  of  that  network  is  the  most  economically  correct 
measure  of  forward-looking  costs. 

As  Drs.  Kahn  and  Shelanski  have  explained,  it  also  is  the  economically  appropriate  target 
for  competing  providers  to  shoot  at  as  they  make  investment  decisions  of  their  own.  If  they  are 
able  to  deploy  more  efficient  technologies  than  the  incumbent  has  in  place,  or  deploy  them  in  a 
more  efficient  manner,  then  they  should  do  so.  This,  in  turn,  will  prompt  the  incumbents  to 
invest  in  efficiency-enhancing  measm-es  of  their  own,  and  so  on  as  the  cycle  continues.  This  is 
the  essence  of  what  economist  Joseph  Schumpeter  termed  the  process  of  “creative  destruction” 
that  is  central  to  the  workings  of  a  market  economy.  And  it  is  critical  to  instilling  all  competing 
providers  with  the  incentive  to  make  economically  rational  investments  in  the 
telecommunications  sector. 

In  sum,  this  letter  touches  on  a  few  key  issues  that  have  arisen  concerning  how  TELRIC 
is  to  be  interpreted  and  concretely  applied  in  setting  rates  and  whether  it  should  be  modified  to 
better  estimate  forward-looking  costs.  These  same  disputes  have  been,  and  continue  to  be, 
echoed  in  section  252  arbitrations  and  271  proceedings  across  the  country.  The  Commission  can 
and  should  use  proceedings  before  it  to  resolve  some  of  these  fundamental  pricing  issues.  Doing 
so  will  provide  much-needed  additional  certainty  and  reduce  the  burden  that  these  proceedings 
place  on  the  resources  of  carriers  and  state  commissions  alike.  More  fundamentally. 

Commission  resolution  of  these  issues  can  help  ensure  that  TELRIC  is  interpreted  in  the  most 
economically  appropriate  mamier  so  that  UNE  prices  provide  the  best  possible  market  signals  to 
ILECs,  CLECs  and  intermodal  competitors  alike,  a  result  that  is  critical  to  the  continued 
investment  by  all  competing  providers. 


Sincerely, 


William  P.  Barr 
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Cc:  Commissioner  Abernathy 

Commissioner  Copps 
Commissioner  Martin 


venTon 

1515  North  Court  House  Road 
Suite  500 

Arlington,  VA  22201-2909 


January  9, 2002 


Honorable  Michael  Powell 
Chairman 

Federal  Communications  Commission 
445  12"''  Street,  SW 
Washington,  DC  20554 

Dear  Chairman  Powell; 

I  applaud  your  initiation  of  a  new  proceeding  on  the  appropriate  regulatory 
classification  for  broadband  services. 

The  need  for  a  national  broadband  policy  is  critical.  While  cable  companies  are 
moving  to  enhance  their  already  dominant  position  in  broadband  -  through  the  merger  of 
AT&T  Broadband  and  Comcast,  for  example  -  their  key  competitors  continue  to  be 
hamstrung  by  onerous  common  carrier  regulations  designed  for  the  traditional  voice 
world  as  it  existed  in  years  gone  by.  If  the  broadband  market  is  to  develop  on  a 
competitive  basis,  it  is  critical  that  the  Commission  remove  artificial  barriers  to 
investment  and,  most  importantly,  that  it  treats  all  broadband  providers  alike.  Further, 
handicapping  telephone  company  broadband  services  thwarts  the  ability  of  telephone 
companies  to  compete  with  cable  in  its  core  video  market.  Only  by  establishing  a 
competitively  neutral  national  broadband  policy  can  the  Commission  ensure  that  market 
forces,  not  regulation,  will  determine  the  winners  and  losers  in  the  broadband  and  video 
marketplaces. 

We  believe  that  the  best  way  for  the  Commission  to  establish  a  comprehensive 
policy  for  these  new  services  is  to  start  afresh  by  declaring  that  all  broadband  services  fall 
under  Title  I  of  the  Act.  This  is  certainly  the  right  approach  for  our  bundled  high-speed 
information  service  offerings,  given  that  the  Commission  has  long  classified  all  of  our 
other  information  services  under  Title  I.  But  it  is  just  as  essential  for  all  broadband 
transmission  services,  regardless  of  whether  they  are  part  of  a  bundled  service  offering 
or  offered  on  a  stand-alone  basis.  It  is  therefore  vital  that  the  Commission’s  upcoming 
proceeding  address  the  appropriate  regulatory  classification  for  these  stand-alone 
broadband  transmission  services. 
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There  are  strong  policy  reasons  and  ample  legal  authority  for  classifying  all 
broadband  services  -  including  stand-alone  transmission  services  -  under  Title  I, 
regardless  of  the  heritage  of  the  company  that  provides  them.  Although  the  full  case  will 
be  made  in  the  upcoming  proceeding,  there  are  a  number  of  reasons  why  the  Commission 
should  strongly  consider  this  approach  from  the  outset. 

First,  the  Commission  must  eliminate  regulatory  requirements  that  deter 
investment  in  broadband  facilities  if  phone  companies  and  other  broadband  providers  are 
to  have  appropriate  market-based  incentives  to  build  broadband  facilities.  As  you  have 
recognized,  this  country  is  still  in  the  early  stages  of  broadband  deployment,  and  billions 
of  dollars  of  new  investment  are  needed  to  increase  the  availability  of  broadband 
services.  Classifying  broadband  transmission  services  under  Title  I  will  allow  the 
Commission  to  adopt  a  new  policy  specifically  tailored  to  these  new  services  -  one  that 
will  free  the  market  to  drive  efficient  investment. 

Second,  classifying  broadband  transmission  services  under  Title  I  will  avoid 
creating  a  significant  disincentive  for  the  owners  of  broadband  facilities  to  provide  these 
services  on  a  stand-alone  basis.  If  the  Commission  were  to  place  only  bundled  high¬ 
speed  information  services  under  Title  I,  then  telephone  companies  and  cable  companies 
alike  would  be  discouraged  from  using  their  facilities  to  offer  stand-alone  broadband 
transmission  services,  whether  to  their  own  customers  or  to  other  providers  as  an  input 
for  new  service  offerings.  Put  to  a  choice  of  using  their  broadband  facilities  to  offer 
either  unregulated  bundles  of  services  or  heavily  regulated  pure  transmission,  companies 
likely  will  choose  the  former. 

Third,  the  Commission  has  ample  legal  authority  to  declare  that  all  broadband 
transport  services  fall  under  Title  I  -  though  it  could  not  lawfully  do  so  for  one  class  of 
providers  only,  such  as  for  cable  companies  but  not  telephone  companies.  Whether 
provided  by  telephone  companies  or  cable  companies,  high-speed  data  transmission  may 
constitute  a  form  of  “telecommunications”  under  the  terms  of  the  Communications  Act. 
But  that  does  not  mean  that,  when  offered  on  a  stand-alone  basis,  the  resulting  service 
must  be  classified  as  a  “telecommunications  service”  (which  the  Commission  has 
interpreted  to  be  synonymous  with  common  carriage)  subject  to  common  carrier 
regulation  under  Title  II. 

On  the  contrary,  it  is  well  established  that  telephone  companies  can  be  common 
carriers  for  some  purposes  but  not  others,  and  telephone  companies  have  long  provided  a 
broad  array  of  non-common  carrier  services.  In  upholding  the  right  of  telephone 
companies  to  offer  dark  fiber  services  on  a  non-common  carrier  basis,  the  D.C.  Circuit 
noted  that  “[wjhether  an  entity  in  a  given  case  is  to  be  considered  a  common  carrier” 
turns  not  on  its  typical  status  but  “on  the  particular  practice  under  surveillance.”’ 

‘  Southwestern  Bell  Tel.  Co.  v.  FCC,  19  F.3cl  1475,  1481  {D.C.  Cir.  1994);  see  also  NARUCv. 
FCC,  533  F.  2d  601, 608  (D.C.  Cir.  1976)  (finding  it  “logical  to  conclude  that  one  can  be  a  common  carrier 
with  regard  to  some  activities  but  not  others”).. 
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Traditionally,  the  Commission  has  imposed  common  carrier  regulation  on  services  only 
to  counteract  market  power  in  the  underlying  transport  market.  Absent  such  market 
power,  the  Commission  has  allowed  service  providers  to  elect  for  themselves  whether  to 
offer  their  services  on  a  common  carrier  or  non-common  carrier  basis.  And  it  is  clear  that 
telephone  companies  can  act  as  non-common  carriers  where  they  offer  transmission 
services  or  facilities,  just  as  they  can  for  other  types  of  services.'^ 

In  the  broadband  market,  telephone  companies  are  the  new  entrants  challenging 
the  cable  incumbents,  leaving  no  reason  for  the  Commission  to  subject  their  broadband 
offerings  to  the  requirements  of  Title  II.  Moreover,  there  is  no  inconsistency  in  treating 
telephone  companies  as  common  carriers  in  the  narrowband  voice  market  but  not  in 
broadband,  given  the  very  different  economics  and  competitive  dynamics  of  the  two 
markets.  Accordingly,  the  Commission  has  ample  legal  authority  to  allow  telephone 
companies  to  elect  to  offer  broadband  transmission  services  on  a  non-common  carrier 
basis. 


Finally,  the  Commission  has  previously  adopted  precisely  the  approach  advocated 
here  to  permit  other  emerging  markets  and  technologies  to  develop  free  of  regulatory 
constraints.  In  its  Computer  II  decision,  for  instance,  the  Commission  found  that, 
although  it  had  jurisdiction  over  “computer-enhanced”  services  under  Title  I,  it  would  not 
serve  the  public  interest  to  subject  enhanced  services  to  traditional  common  carriage 
regulation  under  Title  II  because,  among  other  reasons,  the  enhanced  services  market  was 
“truly  competitive.”'^  And  it  reached  the  same  conclusion  for  computers  and  other  forms 
of  customer  premises  equipment  that  were  once  part  of  the  AT&T  services  tariffed  under 
Title  II.  Just  as  the  Commission  has  used  Title  I  in  the  past  to  enable  market  forces  to 
shape  then-emerging  markets,  it  should  do  so  again  with  broadband. 


^  See,  e.g.,  AT&T  Submarine  Systems,  Inc.,  Mem.  Op.  and  Order,  13  FCC  Red  21585,  21589  M  9, 
12  (1998)  (explaining  that  “public  interest  requires  common  carrier  operation”  of  facilities  only  where 
incumbent  operator  “has  sufficient  market  power  to  warrant  regulatory  treatment  as  a  common  carrier”); 
Cox  Cable  Communications,  Inc.,  Commline,  Inc.  and  Cox  DTS,  Inc.,  Mem.  Op.,  Decl.  Ruling,  and  Order, 
102  F.C.C.2d  110,  121-22,  26-27  (1985)  (finding  no  “compelling  reason”  to  impose  common  carrier 

regulation  on  carrier  that  had  “little  or  no  market  power”);  see  generally  M.  Kende,  Office  of  Plans  and 
Policy,  FCC,  The  Digital  Handshake:  Connecting  Internet  Backbone,  at  9  (OPP  Working  Paper  No.  32, 
Sept.  2000)  (common  carrier  regulation  “serve[sl  to  protect  against  anti-competitive  behavior  by 
telecommunications  providers  with  market  power.  In  markets  where  competition  can  act  in  place  of 
regulation  as  the  means  to  protect  consumers  from  the  exercise  of  market  power,  the  Commission  has  long 
chosen  to  abstain  from  imposing  regulation.”). 

See,  e.g..  Virgin  Islands  Telephone  Corp.  v.  FCC,  198  F.3d  921  (D.C.  Cir.  1999)  (upholding 
regulation  of  undersea  fiber  optic  telecommunications  cable  on  non-common  carrier  basis);  Southwestern 
Bell  Tel.  Co.,  19  F.3d  1475  (recognizing  provision  of  dark  fiber  on  non-common  carrier  basis);  FLAG 
Pacific  Limited,  Cable  Landing  License,  DAOO-2568  (Int’l  Bur.  2000)  (involving  undersea 
telecommunications  cable  on  a  non-common  carrier  basis);  FLAC  Atlantic  Limited,  Cable  Landing 
License,  DA99-2041  (Int’l  Bur.  1999)  (same). 

Amendment  of  Section  64. 702  of  the  Commission ’s  Rules  and  Regulations  (Second  Computer 
Inquiiy),  Final  Decision,  77  F,C.C.2d  384, 430,  ^  1 19, 432,1  124, 433, 1 128  (1980)  {"Computer  IF). 
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You  suggested  in  a  recent  speech  that  the  proper  response  when  “someone 
advocates  regulatory  regimes  for  broadband  that  look  like,  smell  like,  feel  like  common 
carriage”  is  to  “scream  at  them.”  We’re  not  screaming,  but  we  are  asking  the 
Commission  in  the  upcoming  proceeding  seriously  to  consider  treating  all  broadband 
services  under  Title  I,  thus  allowing  marketplace  competition  to  deliver  better  services  at 
lower  prices  -  just  as  the  Commission  did  with  such  spectacular  success  in  the  case  of 
computers,  the  Internet,  and  other  information  services. 

Sincerely, 


William  P.  Barr 


Cc: 


Commissioner  Abernathy 
Commissioner  Copps 
Commissioner  Martin 


60 


Mr.  Chairman,  I  am  pleased  that  we  are  carefully  considering  the  President's  ef¬ 
forts  to  fight  terrorism.  While  I  think  that  much  of  the  criticism  directed  towards 
the  Administration  is  inaccurate,  it  is  important  that  we  fully  discuss  these  issues. 
I  think  that  the  Administration  has  done  a  good  iob  of  developing  ways  to  brinp;  ter¬ 
rorists  to  justice,  and  I  find  them  to  be  reasonable  tools  in  the  fight  against  inter¬ 
national  terrorism.  I  hope  that  my  colleagues  will  join  me  in  supporting  the  Admin¬ 
istration's  efforts  to  comhat  terror. 

Chairman  Leahy.  We  have  on  the  panel  former  Attorney  General 
William  Barr.  Mr.  Barr  it  was,  as  always,  good  to  be  with  you  last 
week.  I  enjoyed  our  conversations  and  a  chance  to  get  caught  up 
on  a  lot  of  subjects;  and  Professor  Heymann,  who  is  the  former 
Deputy  Attorney  General  of  the  United  States  and  one  who  has 
spent  a  lot  of  time  in  this  room  before  the  Committees;  former  At¬ 
torney  General  Bell  from  Duke  University;  Scott  Silliman,  who  is. 
no  stranger  to  the  members  of  this  Committee.  He  is  the  executive 
director  of  the  Center  on  Law,  Ethics  and  National  Security,  Duke 
University;  Kate  Martin,  who  is  the  director  of  the  Center  for  Na¬ 
tional  Security  Studies;  and  Neal  Katyal,  a  visiting  professor,  Yale 
School,  who  is  now  a  professor  of  law  at  my  old  alma  mater, 
Georgetown. 

Attorney  General  Barr,  if  you  would  like  to — first  off,  I  want  to 
thank  all  of  you  for  staying.  This  has  been  a  long  morning.  Those 
of  you  who  have  been  in  the  administration  know  that  when  we  ac¬ 
commodate  the  requests  of  the  administration  and  the  senior  mem¬ 
ber  of  the  President’s  party  to  have  an  administration  witness 
come,  that  they  get  a  chance  to  go  a  little  longer  than  we  thought. 
General  Barr,  good  to  have  you  here. 

STATEMENT  OF  WILLIAM  P.  BARR,  FORMER  ATTORNEY 
GENERAL  OF  THE  UNITED  STATES 

Mr.  Barr.  Thank  you,  Mr.  Chairman,  Senator  Hatch. 

I  would  like  to  briefly  touch  on  the  legality  or  the  constitu¬ 
tionality  of  the  military  tribunal  order  of  the  President,  and  then 
recognize  that  there  are  really  two  issues  beyond  that,  and  that  is 
whether  it  is  prudent  and  advisable  in  a  particular  circumstance 
to  use  those  procedures  or  whether  greater  rights  and  procedures 
should  be  given,  in  a  particular  case,  given  to  a  foreign  national 
who  is  .'it  war  against  the  United  States. 

And  \hen,  finally,  the  so-called  civil  rights  concerns,  and  the  un¬ 
derstandable  concerns  that  may  emerge  if  these  things  were  to  be 
applied  to  people  within  the  United  States. 

I  think  tiiere  is  no  doubt  that  the  President  was  well  within  his 
constitutional  authority  to  promulgate  this  order,  as  his  prede¬ 
cessors  took  similar  steps.  It  is  important  to  recognize  we  are  talk- 
inghere  about  two  distinct  realms. 

There  is  a  fundamental  difference  between  the  Government, 
when  it  is  acting  in  a  law-enforcement  capacity,  that  is,  when  it  is 
acting  within  the  framework  of  civil  society,  remilating  civil  society, 
setting  up  procedures,  processes,  rights,  levels  of  appeal,  and  so 
forth,  the  rules  of  the  game  within  society,  and  the  realm,  when 
the  Government  is  acting  in  national  defense,  that  is,  when  that 
society  comes  under  attacK  by  foreign  adversaries. 

They  are  wholly  different,  and  the  relationship  between  the  Gov¬ 
ernment  and  the  individual  changes  radically  once  there  is  a  state 
of  armed  conflict  from  a  foreign  or  armed  adversary.  In  that  case. 
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where  there  is  a  state  of  armed  conflict,  as  the  Supreme  Court  has 
recomized,  we  are  now  dealing  with  the  national  defense  power  of 
the  United  States,  the  law  of  war  applies  and  tribunals  are  part 
of  the  war  power. 

Whether  or  not  a  combatant  is  engaged  in  military  operations  or 
has  been  captured,  the  relationship  between  the  sovereign  Govern¬ 
ment  and  that  individual  is  the  relationship  of  us  exercising  na¬ 
tional  defense  power  against  that  individual.  That  is  what  military 
tribunals  involve,  the  exercise  of  military  or,  that  is,  the  war  power 
as  to  those  individuals.  It  is  not  the  judicial  power  of  the  United 
States. 

Now  no  war  need  be  declared  for  this  power  to  come  into  being. 
It  is  an  adjunct  of  any  laAvful  use  of  force  by  the  Government.  And 
the  Supreme  Court  and  Congress  have  recognized  repeatedly  that 
the  country  can  exercise  its  powers  of  national  defense  and  engage 
in  armed  conflict  without  a  formal  declaration  of  war.  And,  indeed, 
from  the  very  foundation  of  the  Republic,  it  was  recognized,  par¬ 
ticularly  where  the  United  States  is  attacked  and  the  President  is 
responding  to  attacks,  there  is  no  requirement  for  a  declaration  of 
war  for  there  to  be  the  lawful  use  of  the  war  power. 

The  question  has  been  raised  whether  Congress  has  to  authorize 
the  use  of  military  tribunals.  The  answer  i.s  obvious.  Congress  does 
not  have  to  authorize  it  because  it  is  an  incident  of  the  war  power. 
As  the  Supreme  Court  has  repeatedly  said,  it  is  just  like  the  Presi¬ 
dent  moving  a  division  from  Point  A  to  Point  B.  It  is  incident  to 
the  war  powef  just  like  hearings  and  subpoenas  are  incident  to  the 
legislative  power,  and  therefore  it  does  not  require  any  specific  au¬ 
thorization. 

So,  even  if  there  was  nothing  in  the  U.S.  Code  or  in  the  laws, 
the  Commander-in-Chief  could  constitute  military  tribunals  to  try 
cases  that  arise  under  the  laws  of  war.  But,  of  course,  the  fact  is 
that  Congress  has  sanctioned  them  and  specifically  recognized 
their  jurisdiction  in  10  U.S.C.  1821. 

Now  one  of  the  problems  arises  because  people  naturally  feel  con¬ 
cerned  when  these  tribunals  would  be  used  against  people  in  the 
United  States.  I  think  there  seems  to  be  a  visceral  understanding 
that  overseas,  where  we  apprehend  people  on  the  l}attlef[eld,  it 
does  not  make  much  sense  to  bring  them  back  and  try  them  in  our 
civil  courts  for  violations  of  the  laws  of  war,  but  there  seems  to  be 
a  concern  that,  gee,  what  happens  when  someone  comes  into  the 
United  States? 

From  a  legal  standpoint,  there  is  no  geographical  limit  to  the 
principle  that  when  the  Government  is  defending  the  country  and 
exercising  its  war  powers  against  armed  foreign  nationals  who  are 
waging  war  against  the  United  States,  it  does  not  matter  whether 
those  nationals  are  overseas  or  where  they  have  successfully  en¬ 
tered  the  United  States. 

The  last  time  that  an  armed  adversary  came  into  the  United 
States  abiding  by  the  rules  of  war  was,  I  think,  in  1814,  when  the 
British  came  In  their  red  coats  openly  tearing  arms.  They  were  not 
entitled  to  our  constitutional  protections.  They  are  not  entitled  to 
due  process.  Their  rights  as  combatants  come  from  the  laws  of  war, 
not  our  Constitution. 
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The  fact  that  a  foreign  adversai^  enters  the  United  States  suc¬ 
cessfully  does  not  mean  that  all  of  a  sudden  he  becomes  invested 
with  constitutional  rights.  If  he  robs  a  bank,  he  breaks  the  civil 
order  and  we  proceed  against  him,  he  gets  the  same  rights  as  a  cit¬ 
izen.  If  he  is  Dealing  arms  against  the  United  States  and  wa^ng 
war  gainst  the  United  States,  he  gets  no  right  under  the  Constitu¬ 
tion.  His  rights  arise  under  the  laws  of  war. 

Now  here  we  have  a  different  kind  of  entiy,  surreptitious  entry 
by  an  enemy,  which  is  itself  a  violation  of  the  laws  of  war.  They 
did  not  come  in  uniform,  they  did  not  come  openly  bearing  arms, 
and  they  came  with  the  intent  of  destroying  civilian  targets.  For 
the  same  reason  that  a  uniformed  adversary  who  sets  foot  in  this 
county  is  not  entitled  to  constitutional  protections,  the  same  is 
true,  if  not  more  so,  for  someone  who  violates  the  laws  of  war  by 
entering  surreptitiously,  which  the  Supreme  Court  has  repeatedly 
held  and  has  averted  to  numerous  times. 

Nevertheless,  that  does  raise  the  issue,  when  you  start  using 
military  tribunals  against  people  who  are  present  in  the  United 
States,  there  may  be  an  understandable  concern  that,  in  theory, 
this  is  a  device  that  could  be  abused  and  taken  too  far.  The  ques¬ 
tion  really  is,  is  it  being  taken  too  far  here,  and  there  is  no  evi¬ 
dence  at  all  that  it  is.  In  fact,  we  have  a  very  clear  objective,  events 
that  establish  that  this  is  not  being  used  as  a  pretext. 

We  are  in  a  very  dangerous  situation  of  unprecedented  and  kind 
of  war  we  are  waging.  It  has  to  be  predicated  on  the  President’s 
determination  that  this  is  triable,  these  individuals  have  com¬ 
mitted  violations  of  the  law  of  war  that  are  traditionally  triable  in 
military  tribunals,  it  applies  only  to  noncitizens,  and  notwith¬ 
standing  some  of  the  hysterical  commentaiy,  the  Supreme  Court 
has  not  heen  stripped  of  habeas  corpus  jurisdiction  over  individuals 
who  are  in  the  United  States.  This  language  was  in  President  Roo¬ 
sevelt’s  executive  order.  It  follows  President  Roosevelt’s  executive 
order  and  Quirin  shows  that  the  Supreme  Court  could  exercise  ha¬ 
beas  corpus  to  ensure  that  there  was  no  abuse. 

Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:] 


Statement  of  Hon.  William  P.  Barr,  Former  Attorney  General  of  the  United 

States 

Mr.  Chairman,  Senator  Hatch  and  the  Members  of  the  Committee,  I  am  pleased 
to  provide  my  views  on  the  important  issues  surrounding  our  response  as  a  Nation 
to  attacks  against  our  homeland  and  the  continuing  national  security  threat  posed 
by  al  Qaeda.  By  way  of  background,  I  have  previously  served  as  the  Assistant  Attor¬ 
ney  General,  the  Deputy  Attorney  General,  and  the  Attorney  General  of  the  United 
States.  I  have  also  served  on  the  White  House  staff  and  at  the  Central  Intelligence 
Agency.  The  views  I  express  today  are  my  own. 

President  Bush’s  deasion  to  authorize  the  use  of  military  tribunals  against  mem¬ 
bers  of  al  Qaeda  is  not  only  well  within  his  constitutional  authority,  but  is  sup¬ 
ported  by  ample  historical  precedent  and  practical  common  sense.  Al  Qaeda  is  an 
armed  foreign  force  that  is  waging  war  against  the  United  States.  In  confronting 
such  an  enemy,  the  President  is  acting  as  Commander-in-Chief  of  our  armea 
forces — he  is  exercising  the  war  powers  m  the  United  States.  Our  national  goal  in 
this  instance  is  not  the  correction,  deterrence  and  rehabilitation  of  an  errant  mem¬ 
ber  of  the  body  politic;  rather,  it  is  the  destruction  of  foreign  force  that  poses  a  risk 
to  our  nationm  security.  It  is  anomalous  to  maintain  that  the  President  has  con¬ 
stitutional  authority  to  order  deadly  bombing  strikes  or  commando  raids  against 
such  an  enemy,  wmle  at  the  same  time  maintaining  that,  if  the  enemy  surrenders 
or  is  captured,  the  President  is  suddenly  constrained  to  follow  all  the  constitutional 
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protections  applicable  to  domestic  law  enforcement.  Foreign  nationals  who  are  in  a 
state  of  armea  conflict  with  the  United  States  do  not  ei^oy  the  same  constitutional 
rights  as  American  citizens.  Since  before  the  Revolutionary  War,  it  was  recognized 
that  those  who  violate  the  laws  of  war  during  an  armed  conflict  have  the  status  of 
“unlawful  belligerents”  and  are  subject  to  military  trial  for  their  offenses.  Whether 
they  pursue  their  deadly  purpose  in  a  trainiim  camp  in  Afghanistan  or  a  flight 
school  in  Florida,  al  Qaeda  members  are  unlawful  belligerents  and,  under  clear  Su¬ 
preme  Court  precedent,  are  entitled  only  to  treatment  consistent  with  the  laws  of 
war.  Having  cast  their  lot  by  waging  war  against  the  United  States,  they  are  prop¬ 
erly  judged  by  the  laws  of  war. 

1.  The  President  Has  Constitutional  Authority  to  Order  the  Trial  of  al 
Qaeda  Members  by  Military  Tribunal. 

On  September  11,  2001  this  Nation  was  attacked  by  a  highly-oi^anized  foreign 
armed  force  known  as  “al  Qaeda.”  The  attack  cost  more  American  lives  and  caused 
more  property  damage  than  the  Japanese  sneak  attack  on  Pearl  Harbor.  This  same 
organization  nas  dedared  itself  at  war  with  the  United  -States  and  has  stated  its 
intention  to  use  any  weapons  at  its  disposal — including  weapons  of  mass  destruc¬ 
tion — against  both  civilian  and  military  targets.  Prior  to  l^ptemberll,  2001,  al 
Qaeda  acknowledged  perpetrating  armed  attacks  on  our  military  personnel,  our 
naval  ships,  and  our  embassies,  al  Qaeda  operatives  and  their  supporters  are  pres¬ 
ently  engaged  in  the  field  against  our  own  military  forces  in  Afghanistan.  They  nave 
personnel  in  over  60  countries,  where  they  are  undoubtedly  poised  to  attack  United 
States  interests.  Ibere  can  be  little  doubt  that  “cells”  of  this  organization  remain 
in  the  United  States,  ready  to  carry  out  further  attacks. 

It  is  clear  that  a  state  of  war  exists  between  the  United  States  and  al  Qaeda.  Al 
Qaeda  has  openly  proclaimed  a  war  against  the  United  States  and  has  repeatedly 
carried  out  attacks  against  us.  The  President,  as  Commander-in-Chief,  is  empow¬ 
ered  to  take  whatever  steps  he  deems  necessary  to  destrw  this  adversary  and  to 
defend  the  Nation  from  further  attack.  As  the  Supreme  Court  recognized  in  The 
Prize  Cases,  67  U.S.  635,  668  (1862); 

If  a  war  be  made  by  the  invasion  of  a  foreign  nation,  the  President  is  not 
only  authorized  but  bound  to  resist  force  by  force.  He  does  not  initiate  the 
war,  but  is  bound  to  accept  the  challenge  without  waiting  for  any  special 
legislative  authority.  And  whether  the  hostile  party  be  a  foreign  invader, 
or  States  organized  in  rebellion,  it  is  none  the  less  a  war,  although  the  dec¬ 
laration  of  it  be  “unilateral.” 

In  this  case,  the  President’s  judgment  that  a  state  of  armed  conflict  existed  is  con¬ 
firmed  by  the  actions  both  of  the  Congress  and  our  allies;  Bv  its  Joint  Resolution 
of  September  18,  2001,  Congress  recognized  that  the  attacks  of  September  11"' 
“render  it  both  necessary  and  appropriate  that  the  United  States  exercise  its  rights 
to  self-defense.  “Authorization  for  the  Use  of  Militaiy  Force,  Pub.  L.  No.  107-40, 116 
Stat.  224,  (2001).  Congress  authorized  the  President  to  “use  all  necessary  and  ap¬ 
propriate  force  against  th(»e  nations,  organizations,  or  persons  he  determines 
planned,  authorized,  committed,  or  aidra  the  terrorist  attacks  that  occurred  on  Sep¬ 
tember  11,  2001,  or  harbored  such  organizations  or  persons,  in  order  to  prevent  any 
future  acts  of  international  terrorism  against  the  United  States  by  such  nations,  or¬ 
ganizations  or  persons,  “/d.  §  2(a).  The  Joint  Resolution  expressly  recites  that  it  con¬ 
stitutes  a  specific  statutory  authorization  for  the  use  of  militaiy  force  within  the 
meaning  of  the  War  Powers  Resolution.  Id.  §2(b).  Obviously,  the  President  does  not 
ne<^  a  Joint  resolution  of  Congress  to  enforce  our  domestic  criminal  laws,  and  those 
laws  are  not  generally  for  the  “self-defense”  of  the  Nation.  Similarly,  our  NATO  al¬ 
lies  have  recogniz«3d  that  the  attacks  of  September  ll‘>'  constitute  acts  of  war  by  in¬ 
voking  the  mutual  self-defense  provisions  of  Article  6  of  the  North  Atlantic  Treaty.’ 

When  the  United  States  is  engaged  in  an  armed  conflict  and  exercising  its  powers 
of  national  defense  against  a  foreign  enemy,  it  is  acting  in  an  entirmy  different 
realm  than  the  domestic  law  enforcement  context.  I'he  Nation,  and  all  those  who 
owe  her  allegiance,  are  at  war  with  those  foreim  enemies.  That  is  not  an  analogy 
or  a  figure  of  speech — it  describes  a  real  legal  relationship  and  one  that  is  fun¬ 
damentally  different  from  the  government’s  posture  when  it  seeks  to  enforce  domes¬ 
tic  law  against  an  errant  member  of  societv.  When  we  wage  war,  the  Constitution 
does  not  give  foreign  enemies  rights  to  invoke  against  us;  rather,  it  provides  us  with 
the  means  to  defeat  and  destroy  our  enemies.  As  President  Lincoln  understood,  and 


<  Article  5  of  the  North  Atlantic  Treaty  can  only  be  invoked  in  the  case  of  an  “armed  attack' 
against  a  NAIY)  member. 
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repeatedly  said,  maintaining'  the  security  of  our  Union  is  the  sine  qua  non  of  all 
civil  liberties.  It  is  the  basis  upon  which  the  exercise  of  all  other  civil  rights  de¬ 
pends. 

Much  of  the  criticism  of  the  Ihresident’s  Executive  Order  authorizinjg  the  use  of 
military  tribunals  stems  from  a  fundamental  confusion  between  the  realm  of  domes¬ 
tic  law  enforcement  and  the  realm  of  military  defense  of  the  Nation.  This  is  not  a 
confusion  that  has  been  shared  by  past  Presidents,  past  Attorneys  General,  or  the 
United  States  Supreme  Court.  Since  the  Revolutionary  War,  this  country  has  used 
military  tribunals  to  punish  violations  of  the  laws  of  war  by  our  enemies  during 
armed  conflicts.  Congress  has  consistently  confirmed  the  jurisdiction  of  these  tribu¬ 
nals  by  statute  and  the  Supreme  Court  has  recognized  that  military  tribunals  lie 
outside  the  judicial  power  and  the  constitutional  norms  that  must  attend  a  civilian 
trial.  Military  tribunals  constitute  part  of  the  executive  function  of  the  actual  pros¬ 
ecution  of  war — th^  are  an  instrument  at  the  President’s  disposal  as  part  of  the 
overall  war  effort.  The  President’s  decision  to  use  them  in  our  war  against  al  Qaeda 
is  supported  by  historical  precedent,  Supreme  Court  decisions,  and  common  sense. 

American  history  is  replete  with  examples  of  the  use  of  military  tribunals  to  try 
foreim  combatants  for  violations  of  the  laws  of  war.  The  legitimacy  of  their  use  does 
not  depend  upon  the  nature  of  the  armed  conflict,  whether  a  formal  declaration  of 
war  has  been  made,  or  whether  the  unlawful  belligerent  committed  the  violation 
here  or  abroad.  Thus,  in  1780,  George  Washin^n  appointed  a  “Board  of  Commis¬ 
sioned  Officers"  to  tiy  Mtyor  John  Andre,  a  British  spy  who  was  accused  of  receiving 
strategic  information  from  Benedict  Arnold.  In  1818,  then-General  Andrew  Jackson 
ordered  two  British  citizens  tried  by  a  militaiy  tribunal  for  inciting  Seminole  Indian 
attacks  against  American  civilians  in  Georgia.  Military  tribunals  were  used  exten¬ 
sively  during  the  Civil  War  to  try  confederate  soldiers  and  wies  who  acted  out  of 
uniform  to  attack  Union  ships  or  industrial  plants.  See  Ex  Parte  Quirin,  317  U.S. 
1,  31  n.  9  (1942)  (listing  examples).  Indeed,  a  military  tribunal,  known  as  the 
.Hunter  Commission,  was  empanelled  to  try  those  responsible  for  the  assassination 
of  President  Lincoln.  In  opining  on  the  constitutionality  of  such  a  commission.  Attor¬ 
ney  General  Sjieed  wrote:  “The  commander  of  an  army  in  time  of  war  has  the  same 

Eower  to  organize  military  tribunals  and  execute  their  judgments  that  he  has  to  set 
is  squadrons  in  the  field  and  fight  battles.  His  authority  in  each  case  is  from  the 
law  and  usage  of  war.  “11  U.S.  Op.  Atty.  Gen.  297,  306  (1865).  He  further  opined 
that  the  laws  of  war  provided  for  military  trials  for  “secret  participants  in  hos¬ 
tilities,  such  as  banditti,  guerillas,  spies,  etc.  “Id.  at  307.^  Attorney  General  opinions 
have  also  recognized  that  militaiy  tribunals  could  be  used  to  try  Indians  for  crimes 
against  civilians  where  a  state  of  open  hostility  between  an  Indian  tribe  and  the 
Imited  States  existed.  See,  e.g.,  14  U.S.  Op.  Atty.  Gen.  249  (1873)  (Modoc  Indian 
prisoners  accused  of  crimes  against  civilians  during  hostilities  with  the  United 
States  could  be  tried  by  military  tribunal).  See  also  13  U.S.  Op.  Atty.  Gen.  470,  471 
(1871)  (noting  that  war  need  not  be  “formally  proclaimed”  for  the  laws  of  war  to 
apply  to  militaiy  engagements  with  Indian  tribes). 

The  most  recent  an<l  most  apt  example  of  the  use  of  militaiy  tribunals  is  the  trial 
of  the  eight  Nazi  saboteurs  that  took  place  before  seven  militaiy  officers  here  in 
Washington,  D.  C.  in  July  of  1942.  These  foreign  operatives  were  trained  in  what 
the  Supreme  Court  referred  to  as  a  “sabotage  school"  near  Berlin.  Ex  Parte  Quirin, 
317  U.S.  at  21.  They  entered  the  United  States  surreptitiously,  moved  about  in  civil¬ 
ian  dress,  and  were  trained  and  equipped  to  attack  civilian  targets  such  as  roads, 
bridges  and  industrial  plants.  They  were  initially  arrested  and  detained  by  civilian 
authorities.  President  Roosevelt  determined  that  they  should  be  tried  for  violations 
of  the  laws  of  war  before  a  special  military  commission,  composed  of  seven  United 
States  army  officers. 

In  Ex  Parte  Quirin,  a  unanimous  Supreme  Court  upheld  the  iurisdiction  of  the 
military  commission  to  try  these  individuals  for  violations  of  the  laws  of  war.  Echo¬ 
ing  Attorney  General  Speed,  the  Supreme  Court  found  that  the  militaiy  tribunal 
was  “an  important  incident  to  the  conduct  of  war,”  that  allowed  the  President  “to 
seize  and  subject  to  disciplinary  measures  those  enemies  who  in  their  attempt  to 
thwart  or  impede  our  mihtary  effort  have  violated  the  law  of  war.”  317  U.S.  at  28- 


^  Attorney  General  Speed’s  opinion  has  stood  the  test  of  time.  Recently,  a  federal  district  court 
rejected  a  challenge  to  the  jurisdiction  of  the  Hunter  Commission  in  reviewing  the  denial  of  a 
request  to  correct  militaiy  records  pertaining  to  Dr.  Samuel  Mudd,  the  medical  doctor  who  aided 
John  Wilkes  Booth  and  David  Herold  after  tne  assassination.  See  Mudd  v.  Caldera,  134  P.  Supp. 
2d  138  (D.D.C.  2001).  Relying  upon  the  Supreme  Court’s  Quirin  decision,  the  district  court 
found  that  “persons  such  as  spies  or  combatants  not  wearing  uniforms  or  in  disguise,  who  may 
come  secretly  across  enemy  lines  for  the  purpose  of  robbing,  killing  or  destroying  bridges,  roads, 
canals,  etc.,’'^are  “unlawful  belligerents”  subject  to  military  trial  for  violations  of  the  laws  of  war. 
Id.  at  146. 
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29.  Thus,  these  tribunals  were  part  and  parcel  of  the  Commander-in-Chiefs  prosecu¬ 
tion  of  the  war  effort.  The  Supreme  Court  held  that  military  tribunals  were  not  an 
exercise  of  the  judicial  power  conferred  by  Article  III  of  the  Constitution,  and  there¬ 
fore  were  not  subject  to  constraints  imposed  upon  civilian  criminal  process  by  the 
Fifth  and  Sixth  Amendments.  Id.  at  38-39.  Tlie  Court  noted  that  unlawful  belliger¬ 
ents  had  been  subject  to  military  trial  since  before  the  framing  of  the  Constitution, 
and  that  Congress  had  authorized  the  trial  of  alien  spies  by  militaiw  tribunal  short¬ 
ly  after  the  adoption  of  the  Constitution.  Id.  at  41.  The  Supreme  Court  also  noted 
that  anomaly  that  would  be  created  by  a  contraiy  ruling — our  own  soldiers  would 
be  subject  to  military  trial  for  violations  of  the  laws  of  war  while  enemy  aliens 
charged  with  such  violations  would  receive  all  the  constitutional  protections  of  a  ci¬ 
vilian  trial.  Id.  at  44.^ 

The  Supreme  Court’s  ruling  in  Quinn  makes  clear  that  unlawful  belligerents  can¬ 
not  invoke  the  constitutional  ^arantees  ^plicable  to  a  civilian  trial  and  are  not 
entitled  to  judicial  review  of  the  results  of  a  military  tribunal.  Indeed,  Quirin  re¬ 
served  the  issue  whether  unlawful  belligerents  were  entitled  to  a  trial  at  all  before 
the  President  could  subject  them  to  “disciplinary  measures.  “Id.  at  47.  Qurin’s  hold¬ 
ing;  does  not  turn  on  location  within  or  outside  the  United  States,  the  potential  ap- 
plicabilitv  of  civilian  crimes,  the  availability  of  civilian  courts,  or  even  the  citizen¬ 
ship  of  the  individuals  involved.  Rather,  Quirin  turns  entirely  on  status  as  “unlaw¬ 
ful  combatants”  under  the  laws  of  war.  It  is  this  status  that  entitles  the  President 
to  exercise  military  power-against  such  persons — including  the  use  of  military  tribu¬ 
nals. 

Nor  need  we  examine  the  issue  reserved  in  Quirin  of  the  Executive’s  authority 
to  establish  military  tribunals  absent  legislative  mandate.  Congress  has  authorized  - 
the  use  of  military  tribunals  consistent  with  the  laws  of  war  in  the  Uniform  Code 
of  Military  Justice.  'Title  10,  United  States  Code,  Section  821,  provides  that:  “The 
provisions  of  this  chapter  conferring  jurisdiction  upon  courts-martial  do  not  deprive 
military  commissions,  provost  courts,  or  other  military  tribunals  of  concurrent  juris¬ 
diction  with  respect  to  offenders  or  offenses  that  by  statute  or  by  the  law  of  war 
may  be  tried  by  military  commissions,  provost  courts,  or  other  military  tribunals.” 
The  President  is  also  ^ven  authority  to  prescribe  the  tides  for  all  military  tribunals, 
including  “pretrial,  trial,  and  post-trial  procedures”  and  “modes  of  proof.”  See  10 
U.S.  C.  §836.  In  Application  of  Yamashita,  327  U.S.  1,  7-8  (1946),  the  Supreme 
Court  held  that,  by  enacting  tne  precursors  to  these  provisions  in  the  Articles  of 
War,  Congress  had  “sanctionledj  trial  of  enemy  combatants  for  violations  of  the  laws 
of  war  by  milita^  commission,”  and  had  "adopted  the  system  of  military  common 
law  ap^ied  by  military  tribunals.” 

The  President’s  judgment  that  members  of  al  Qaeda  and  those  who  knowingly 

g've  them  aid  and  comfort  are  subject  to  military  justice  is  clearly  supported  by  the 
cts  and  the  law  in  this  case.  The  very  raison  d’etre  of  al  Qaeda  is  to  violate  the 
laws  of  war  1^  targeting  innocent  civilians  in  order  to  create  a  state  of  terror.  As 
the  Supreme  Court  noted  in  Quirin,  never  in  the  history  of  our  Nation  have  foreign 
enemies  who  infiltrated  our  territory  been  accorded  the  status  of  civilian  defendants 
with  all  the  rights  enjoyed  by  citizens  of  the  United  States.  See  317  U.S.  at  42  (“It 
has  not  hitherto  been  challenged,  and,  so  far  as  we  are  advised,  it  has  never  been 
suggested  in  the  very  extensive  literature  of  the  subject  that  an  alien  spy,  in  time 
of  war,  could  not  be  tried  by  militaiw  tribunal  without  a  jury.”)  (footnote  omitted). 

If  armed  al  ^aeda  members  had  maae  a  military  landing  on  Manhattan  Island  and 
began  attacking  civilians,  few  would  argue  that  they  were  not  combatants  subject 
to  the  laws  of  war.  How  does  the  fact  that  they  instead  infiltrated  the  United  States 
surreptitiously  with  the  same  evil  purpose  somehow  give  them  greater  constitutional 
rights?  By  such  lomc,  Nazi  war  criminals  could  have  avoided  military  justice  simplv 
by  sneaking  into  the  United  States  and  invoking  their  “right”  to  a  jury  trial  in  civil¬ 
ian  court. 

2.  Domestic  Criminal  Justice  Procedures  Will  Frustrate  Our  Fight  Against 

AL  Qaeda. 

In  addition  to  its  sound  constitutional  and  statutory  basis,  the  President’s  Execu¬ 
tive  Order  establishing  the  option  of  military  tribunals  makes  good  sense.  It  will 
allow  for  a  more  effective  response  to  the  al  Qaeda  threat,  while  at  the  same  time 


3  In  Quirin,  the  Supreme  Court  reserved  the  constitutional  issues  of  whether  the  President 
needed  any  legislaUve  authorization  to  empanel  military  tribuirals,  see  317  U.S.  at  29,  and 
whether  Congress  could  “restrict  the  power  of  the  Conmiuider  in  Chief  to  deal  with  enemy  bel¬ 
ligerents,”  id.  at  47,  because  it  found  that  Congress  had  approved  the  use  of  military  trihuanals 
in  the  Articles  of  War. 


66 


not  insisting  upon  the  application  of  constitutional  and  statutory  rights  in  a  context 
where  they  are  inapposite  and  where  their  wooden  application  could  lead  to  their 
erosion. 

The  constitutional  protections  applicable  to  a  domestic  criminal  trial,  such  as  trial 
by  jury  in  the  district  where  the  crime  occurred,  the  right  a  CTand  jury  indictment, 
and  the  right  to  confront  and  cross  examine  witnesses  are  designed  to  protect  our 
citizenry  from  the  power  of  government.  They  have  no  logical  application  to  the  ex¬ 
ercise  of  militaiy  power  to  protect  our  citizenry  and  our  government  from  an  exter¬ 
nal  foe.  Indeed,  these  rights  can  be  exploited  by  a  foreign  enemy  to  learn  about  our 
defenses  and  intelligence  methods  and  make  future  attacks  more  likely  to  succeed. 

Civilian  criminal  defendants  have  the  right  to  obtain  any  statements  they  have 
made  that  are  recorded  by  the  government  (including  electronic  surveillance  tapes), 
see  Fed.  R.  Crim.  P.  16,  prior  written  statements  of  government  witnesses  who  tes¬ 
tify  at  trial,  see  18  U.S.C.  §3500,  and  any  material  that  might  impeach  the  credi¬ 
bility  of  government  witnesses.  See  Giglio  v.  United  States,  405  U.S.  150  (1972). 
These  rignts  are  inimical  to  the  successful  confrontation  of  a  foreign  foe.  Indeed,  one 
of  the  key  factors  in  the  success  of  the  attacks  of  September  11'*'  was  the  operational 
security  practiced  by  the  al  Qaeda  members  in  the  United  States.  Information  dis¬ 
closed  ouring  civilian  trials  regarding  our  law  enforcement  techniques  and  capabili¬ 
ties  could  assist  al  Qaeda  in  evading  detection  in  future  attacks.  Moreover,  a  public 
trial  can  be  used  by  civilian  criminal  defendants  to  practice  what  is  known  as 
“graymail.  ‘The  defense  claims  the  necessity  of  revealing  national  security  informa¬ 
tion  during  the  trial,  thus  gaining  significant  leverage  over  the  prosecution.  We 
should  not  even  allow  the  possibiOty  for  such  an  occurrence  in  our  pursuit  of  al 
Qaeda. 

Civilian  criminal  defendants  have  the  right  to  challenge  the  seizure  of  evidence 
under  the  Fourth  Amendment.  They  can  also  challenge  the  authenticity  of  physical 
evidence  by  demanding  that  a  chain  of  custody  be  established.  These  rules  cannot 
logically  be  applied  to  “evidence”  uncovered  in  a  military  theater  such  as  Afghani¬ 
stan.  Our  military  forces  are  rightly  concerned  with  winning  the  war — not  securing 
crime  scenes  and  careful  documentation  of  chains  of  custody. 

Finally,  civilian  trials  in  this  context  are  not  safe  for  grand  jurors,  jud^e,  petit 
jurors  or  civilian  witnesses.  In  the  aftermath  of  these  attacks  and  our  military  re¬ 
sponse,  a  prolonged  civil  trial  would  make  the  federal  courthouse  itself  and  all  trial 
participants  clear  targets  for  al  Qaeda  reprisals.  Military  trials  held  on  military  in¬ 
stallations — whether  here  or  abroad — will  be  safer  for  all  concerned. 

In  closing  on  this  issue,  let  me  say  that  all  power  is  subject  to  abuse.  But  neither 
our  constitutional  law  nor  our  policy  toward  terrorism  should  be  made  by  parade 
of  horribles.  The  President  has  limited  the  application  of  his  order  to  foreign  nation¬ 
als  who;  1)  are  al  Qaeda  members;  2)  commit  acts  of  international  terrorism  against 
the  United  States;  or  3)  knowingly  aid  and  abet  acts  of  international  terrorism 
against  the  United  States.  As  cases  like  Quinn  and  Yamashita  make  clear,  the  writ 
of  habeas  corpus  is  always  available  to  test  the  jurisdiction  of  military  tribunals  in 
Article  III  courts.  Moreover,  our  courts  martial  and  military  tribunals  have  a  long 
history  of  rendering  impartial  justice.  Many  Nazi  and  Japanese  combatants  were  ac¬ 
quitted  of  war  crimes  oy  military  tribunals.  The  President’s  Executive  Order  prom¬ 
ises  “full  and  fair  trials”  under  procedures  to  be  promulgated  by  the  Secretaiy  of 
Defense.  I  have  no  doubt  those  procedures  will,  consistent  with  10  U.S.C.  §836,  in¬ 
corporate  as  many  aspects  of  civilian  procedure  are  practicable  under  the  cir¬ 
cumstances.  We  should  not  pass  judgment  on  these  military  tribunals  until  they 
themselves  are  allowed  to  operate  and  pass  judgment.  We  insult  our  military  by 
comparing  these  tribunals  to  those  established  by  foreign  dictators  or  by  slighting 
them  as  “Kangaroo  courts”  before  they  have  even  been  convened. 

3.  The  Attorney  General  May  Lawfully  Withhold  Operational  and  Other 
Details  Regarding  an  Ongoing  Criminal  Investigation. 

The  Committee  has  also  expressed  some  concern  over  the  fact  that  the  Depart¬ 
ment  of  Justice  has  declined  to  release  statistical  data  regarding  its  continuing  in¬ 
vestigation  into  al  Qaeda  activities  and  operatives  here  at  home.  In  my  view,  this 
criticism  is  unfounded.  The  Sixth  Amendment  guarantees  a  criminal  defendant  “a 
speedy  and  public  trial.  “In  addition,  thi|?Supreme  Court  has  found  that  the  public 
has  a  common  law  and  First  Amendment  right  to  access  to  proceedings  central  to 
the  criminal  process,  such  as  pretrial  hearings.  See  generally  Richmona  Newspapers 
V.  Virginia,  448  U.S.  655  (1980).  These  rights  have  never  b^n  interpreted  to  extend 
to  operation  details  of  the  investigative  stage  of  criminal  law  enforcement.  Our  laws 
provide  for  strict  secrecy  of  grand  jury  proceedings,  both  for  the  protection  of  indi¬ 
viduals  called  before  the  grand  jury  and  the  integ^ty  of  the  government’s  investiga- 
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tion.  See  Fed.  R.  Crim.  P.  6(e).  Affidavits  in  support  of  arrest  and  material  witness 
warrants  as  well  as  indictments  are  often  filed  with  the  court  under  seal  in  cases 
where  they  may  contain  information  that  could  compromise  ongoing  criminal  inves¬ 
tigations.  In  its  Exemption  7,  the  Freedom  of  Information  Act  expressly  recognizes 
that  information  that  “could  reasonably  be  expected  to  interfere  with  enforcement 
proceedings,”  including  compromising  confidential  sources  or  law  enforcement  “tech- 
ni^es  or  procedures”  is  exempt  from  public  disclosure.  See  6  U.S.C.  §  552(bX7). 

That  is  undoubtedly  the  case  here.  Information  about  who  is  presently  detained 
by  the  government,  when  and  where  they  were  arrested,  their  citizenship  and  like 
information  could  be  of  great  value  to  criminal  associates  who  remain  free.  First, 
it  would  provide  al  Qaeda  with  information  regarding  what  “cells”  or  operations 
have  been  compromised  and  which  “cells”  or  operations  are  still  intact.  Equally  dan¬ 
gerous,  it  could  allow  al  Qaeda  to  extrapolate  the  kind  of  criteria  and  sources  of  in¬ 
formation  law  enforcement  was  employing  in  attempting  to  locate  al  Qaeda 
operatives  and  thereby  tailor  their  activities  to  avoid  further  detection.  These  are 
exactly  the  kinds  of  harms  that  FOIA  Exemption  7  is  designed  to  protect  against. 

Finally,  as  Attorney  General  Ashcroft  has  noted,  there  may  be  significant  privacy 
and  even  due  process  concerns  with  the  wholesale  release  of  the  names  of  those  de¬ 
tained  in  this  investigation.  A  government  “blacklist”  naming  individuals  suspected 
of  connections  with  al  Qaeda  could  seriously  affect  the  reputation,  employment  pros¬ 
pects,  and  even  physical  safety  of  the  individuals  involved.  Moreover,  such  a  list 
would  be  compiled  based  upon  mere  suspicion,  without  an  ^portunity  for  those 
named  to  marshal  evidence  of  their  innocence  of  the  charge.  Cf.  Joint  Anti-Fascist 
Refugee  Comm.  v.  McGrath,  341  U.S.  123  (1951).  For  these  reasons,  I  believe  the 
Department  of  Justice  has  acted  properly  in  refusing  to  release  operational  and  sta¬ 
tistical  information  that  could  compromise  ongoing  Taw  enforcement  operations  and 
violate  the  rights  of  the  individuals  involved. 

4.  The  Attorney  General's  Interim  Rule  Authorizing  the  Monitoring  of  At¬ 
torney  Client  Communications  in  Limited  Circumstances  is  Constitutional. 

In  my  view,  the  Attorney  General’s  rule  regarding  the  monitoring  of  attorney-cli¬ 
ent  communications,  given  the  limited  and  unique  circumstances  to  which  it  applies, 
is  constitutional  under  the  analjrais  set  out  by  the  Supreme  Court  in  Weatherford 
V.  Bursey,  429  U.S.  646  (1977).  TTiree  factors  lead  me  to  this  conclusion.  First,  the 
monitoring  is  undertaken  for  the  lawful  punmse  of  fhistrating  further  criminal  ac¬ 
tivity  that  threatens  innocent  human  life.  Tne  Supreme  Court  has  recognized  that 
this  is  a  legitimate  law  enforcement  interest  that  must  be  balanced  against  Fifth 
and  Sixth  Amendment  rights.  See  New  York  v.  Quarles,  467  U.S.  649  (1984)  (recog¬ 
nizing  “public  safety”  exception  to  Fifth  Amendment  requirement  of  Miranda  warn¬ 
ings).  Second,  as  in  Bursey  itself,  the  prosecution  team  will  not  learn  of  any  con¬ 
versation  regarding  legal  strata^  that  might  prejudice  the  defendant  or  benefit  the 
government.  See  Bursey,  429  U.S.  at  667-68  (holding  that  unless  there  was  “a  real¬ 
istic  possibility  of  iiquiy  to  Bursey  or  benefit  to  the  State,  their  can  be  no  Sixth 
Amendment  violation”).  Third,  the  requirement  that  both  the  detainee  and  his  attor¬ 
ney  receive  notice  of  the  monitoring  eliminates  the  need  for  prior  judicial  interven¬ 
tion  under  the  doctrine  of  “implied  consent.  “See,  e.g.,  McMorris  v.  Alioto,  567  F. 
2d  897,  900-01  (9th  Cir.  1978  (Kennedy,  J.)  (applying  doctrine  of  implied  consent 
to  searches  of  persons  entering  a  federal  courthouse). 

The  Attorney  General  has  carefully  limited  his  rule  to  prisoners  who  are  already 
under  S^ial  Administrative  Measures,  see  28  C.F.R.  §  601.  3(a),  and  for  whom  he 
ffirther  finds  there  is  “reasonable  suspicion  exists  to  believe”  that  attorney  client 
communications  may  be  used  to  “facilitate  acts  of  terrorism.  “Id.  §601.  3(d).  ^e  At¬ 
torney  General  has  indicated  that  he  will  intepret  the  term  “reasonable  suspicion,” 
as  the  Supreme  Court  has  in  the  case  of  police  stojis,  see  Terry  v.  Ohio,  392  U.S. 

1,  27-28  u968),  to  require  objective  facts  from  which  a  reasonable  person  could 
draw  an  inference  that  criminal  activity  was  afoot. 

This  rule  is  a  necessary  prophylactic  measure  designed  to  allow  the  Attorney  Gen¬ 
eral  to  take  appropriate  action  in  the  face  of  the  kind  of  massive  danger  to  innocent 
human  life  p^ed  by  attacks  such  as  those  perpetrated  on  September  11"*.  Faced 
with  this  kind  of  threat,  we  cannot  require  the  Attorney  General  to  prove  to  a  court 
that  the  attorney  client  privil^e  has  already  been  abused  to  further  criminal  activ¬ 
ity.  By  the  time  the  Attorney  General  has  marshaled  such  facts  and  presented  them 
to  a  court,  it  could  well  be  too  late.  In  these  unique  circumstances,  where  law  en¬ 
forcement  acts  not  to  gather  evidence  but  to  prevent  an  imminent  and  potentially 
devastating  public  harm,  it  is  appropriate  that  the  Attorney  General  make  the  im- 
tial  determination  without  judiaal  intervention.  Because  both  the  detainee  and  his 
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attorney  are  pven  notice  of  the  monitoring,  they  may  challenge  the  Attorney  Gen¬ 
eral’s  actions  in  federal  court  after  the  fact. 

CONCLUSION 

The  actions  of  the  President  and  the  Attorney  General  have,  in  my  view,  been 
measured  and  prudent  in  light  of  the  threat  to  American  lives  and  liberty  posed  by 
al  Qaeda.  Our  Constitutional  scheme  contemplates  that  the  powers  and  duties  of  the 
Executive  Branch  of  government  will  expand  in  a  time  of  national  crisis  or  armed 
conflict.  The  swiftness  and  unity  of  purpose  with  which  the  Executive  can  act  to  de¬ 
feat  foreign  threats  to  our  liberty  has  proven  an  indispensable  bulwark  in  securing 
our  freedoms  throughout  our  history.  In  perilous  times,  as  the  Framers  envisioned, 
it  has  been  both  the  ener^  and  wisdom  of  a  strong  Chief  Executive  (uniquely  ac¬ 
countable  to  all  the  people)  that  has  ultimately  protected  our  liberty,  not  under¬ 
mined  it.  We  owe  our  freedoms  today  in  no  small  measure  to  the  decisive  actions 
of  Abraham  Lincoln  and  Franklin  Roosevelt,  taken  in  the  face  exigent  danger.  In 
the  current  circumstances,  the  real  threat  to  domestic  liberties  is  we  artificial  re¬ 
striction  of  our  powers  of  national  defense  by  gratuitously  expanding  constitutional 
guarantees  beyond  their  intended  office.  I  have  every  confidence  that  the  President 
and  the  Attorney  General  will  protect  our  Nation  and  the  liberties  we  hold  dear. 
I  welcome  the  Committee’s  questions. 

Chairman  Leahy.  I  have  always  eiyoyed  having  your  testimony. 
I  hate  to  be  a  bit  of  a  bear  on  the  light.  Unfortunately,  we  have 
other  constraints  that  require  that. 

Mr.  He3nnann? 

STATEMENT  PHIUP  B.  HEYMANN,  JAMES  BARR  AMES 
PROFESSOR  OF  LAW,  HARVARD  LAW  SCHOOL 

Mr.  Heymann.  How  long  would  you  like  me  to  restrict  myself  to, 
Senator  Leahy?  Seriously. 

Chairman  Leahy.  I  thought  the  panel  had  been  told  5  minutes. 
Mr.  Heymann.  Five  minutes  is  just  fine. 

I  would  like  to  explain  that  I  think  of  myself  here  and  I  would 
like  to  speak  today  as  a  terrorism  expert  whose  book  is  doing  sur¬ 
prisingly  well  since  September  11th.  I  don’t  want  to  focus  on  the 
constitutional  issues  because  you  have  lots  of  other  people  to  focus 
on  them.  I  don’t  agree  with  Mr.  Barr.  And  I  would  like  to  sav  as 
to  that  only  that  when  asked  what  was  the  nearest  precedent, 
Mike  Chertoff  said  Ex  Parte  Quirin.  Ex  Parte  Quirin  is  a  case 
about  eight  identified  people,  inmsputably  Nazis,  indisputably  from 
Germany,  sent  to  a  military  trial,  a  single  milita^  trial,  on  the 
charges  of  espionage,  being  behind  enemy  lines  without  uniform, 
which  had  been  traditional  since  the  Revolutionary  War.  Very  tra¬ 
ditional. 

It  is  a  long  way  to  go  from  that  to  an  order  that  covers  20  million 
people  in  the  United  States,  lasts  forever,  covers  any  act  of  ter¬ 
rorism,  whether  connected  to  Al  Qaeda  or  not,  covers  any  aiding, 
abetting,  or  conspiracy  towards  any  act  of  terrorism,  covers  har¬ 
boring  anybody  who  aided  or  abetted  ever  in  the  past  somebody 
who  ever  in  the  past  was  a  terrorist,  and  forever  henceforth.  That 
is  a  long  way  fi’om  Ex  Parte  Quirin,  so  I  don’t  share  Mr.  Barr’s  con¬ 
fidence  that  the  Supreme  Court  will  sustain  that  order. 

Let  me  go  to  the  policies  of  counterterrorism.  The  first  lesson 
there  that  everybody  who  has  studied  terrorism  learns  is  a  military 
lesson,  and  that  is,  after  you  get  your  gun,  try  very  hard  not  to 
shoot  yourself  in  the  foot.  Or  if  you  are  going  to  bomb  the  enemy, 
try  not  to  bomb  fnendly  forces  at  the  same  time. 
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The  President’s  order  on  militaiy  detention,  the  military  order 
which  authorizes  both  detention  and  military  tribunals,  shoots  us 
in  the  foot  in  a  major  way  for  no  good  reason. 

I  have  to  step  back  for  one  second.  I  feel  a  little  bit  like  there 
are  two  totally  different  orders  being  discussed.  Most  of  the  hearing 
before  the  Committee  was  a  discussion  with  Mr.  Chertoff  of  the 
handling — nobody  limited  it  this  way,  but  in  the  back  of  our  minds 
was — the  handling  of  A1  Qaeda  terrorists  seized  in  Afghanistan, 
where  there  are  no  courts,  and  subject  to  military  trial  there,  and, 
indeed,  as  Mr.  Chertoff  said  he  hoped,  subject  to  very  fair  trials 
under  regulations  that  we  have  not  yet  seen  by  the  Department  of 
Defense.  The  trials,  he  suggested,  may  very  well  be  public,  al¬ 
though  keeping  them  private  is  probably  the  primary  purpose  of 
having  militaiy  tribunals  in  this  case. 

The  order  I  am  talking  about  doesn’t  have  to  do  with  a  handful 
of  people  or  20  people  or  40  people  in  Afghanistan.  It  covers  20  mil¬ 
lion  people  living  in  the  United  States,  most  of  whom — 15  million 
of  whom — ^are  legal  residents,  and  their  children.  It  says  that  there 
can  be  indefinte  detention  or  a  militaiy  tribural  whenever  the 
President  suspects  that  one  of  this  multitude  is  or  may  have  been 
a  terrorist  in  the  past  or  has  aided  or  harbored  a  past  or  present 
terrorist.  And  it  makes  those  consequencies  possible  whether  the 
terrorism  involved  was  a  large  terrorist  event  or  a  trivial  terrorist 
event — and  there  are  terrorist  events  as  trivial  as  the  September 
11th  occasion  was  massive  and  horrible. 

Whenever  that  takes  place,  the  President  has  the  extraordinary 
power  have  described.  Mr.  Chertoff  assures  us  the  President  wonT 
exercise  the  power  wrongly.  I  believe  he  will  do  his  best.  But  I 
don’t  think  the  Constitution  gave  the  President  there  powers — and 
I  don’t  think  the  President  can  take  it  and  I  don’t  think  Congress 
should  give  them  to  President  when  their  reach  is  to  any  of  20  mil¬ 
lion  people  in  the  United  States,  plus  anyone  else  outside  the 
United  States,  whom  he  reasonably  suspects  falls  in  those  cat¬ 
egories.  A  secret  trial  before  three  colonels  sounds  to  much  like 
Paraguay  in  the  1970’s.  We  don’t  know  whether  there  is  to  be  proof 
beyond  a  reasonable  doubt.  We  don’t  know  whether  all  the  eviaence 
that  the  colonels  see  will  be  made  available  to  the  defense.  You 
don’t  do  that  if  you  are  interested  in  effective  counterterroris  un¬ 
less  there  is  a  real  necessity.  There  is  lots  of  evidence  that  it  is  not 
necessary. 

Now,  number  one,  Britain  hasn’t  found  it  necessary  to  do  without 

{'udges.  Germany  didn’t  find  it  necessaiy  to  do  without  judges.  Italy 
lad  a  terrorist  group,  the  Red  Brig:aaes,  that  numbered  fully  as 
many  as  A1  Qaeda,  and  it  was  all  in  Italy.  It  didn’t  find  it  nec¬ 
essary  to  do  without  judges.  We  are  the  first  ones  to  find  it  nec¬ 
essary  to  do  without  judges. 

What  I  think  the  Congress  must  do,  what  I  think  is  the  only  in¬ 
telligent  thing  to  be  done,  is  to  look  at  both  the  benefits  and  the 
costs  of  what  is  being  proposed.  There  are  two  powers  the  Presi¬ 
dent  wants  over  eveiy  non-citizen  he  susi^cts  aiding,  other  having 
aided,  any  form  of  terrorism.  The  first  is  indefinite  detention.  Sen¬ 
ator  Hatcn  made  the  p^int  earlier  today  that  everybody  who  is  now 
detained  is  detained  either  as  a  violator  of  immigration  laws  or  as 
somebody  arrested  for  a  crime.  It  is  a  reassuring  point  until  you 
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realize  that  the  President’s  order  gives  the  Secretary  of  Defense 
power  to  detain  anybody,  without  any  of  those  protections.  Second, 
also  gives  the  military  the  power  to  try  anyone  in  this  cateory  be¬ 
fore  military  tribunals  without  well-specified  law  because  there  is 
no  law  of  war  at  the  moment  on  terrorism. 

Well,  what  is  the  case  for  it?  Now,  my  successor  as  head  of  the 
Criminal  Division,  Michael  Chertoff,  in  remarkably  honest  and 
straightforward  testimony,  insisted  that  these  matters  could  be 
tried  properly  before  civilian  courts.  The  United  States  has  suc¬ 
ceeded  in  every  terrorist  case,  that  it  had  to.  We  have  extra-terri¬ 
torial  statutes.  We  have  the  Classified  Information  Protection  Act. 
We  have  the  Foreign  Intelligence  Surveillance  Act.  We  have  ways 
of  protecting  witnesses.  It  is  very  hard  to  imagine  why  we  wouldn’t 
be  able  to  try  in  our  federal  courts  any  of  those  20  million  people 
now  living  in  the  United  States. 

Michael  Chertoff  was  arguing,  well,  maybe  you  should,  maybe 
you  shouldn’t,  the  President  should  decide.  The  costs  are  immense: 
the  foreign  poliw  costs,  the  sense  of  insecurity  of  people  who  aren’t 
citizens  of  the  United  States,  the  sense  of  insecurity  of  citizens  who 
know  that  Ex  Parte  Quirin  allows  exactly  the  same  thing  to  be 
done — ^by  a  Presidential  order  for  citizens.  Being  unnecessary  in 
light  of  the  proven  capacities  of  our  prosecutors,  courts,  and  law, 
the  proposal  Ws  no  compensating  benefits. 

I  have  12  other  points.  Please  get  them  out  of  my  paper. 

[The  prepared  statement  of  Mr.  Heymann  follows:] 

Statement  of  Dr.  Philip  B.  Heymann,  James  Barr  Ames  Professor  of  Law, 

Harvard  Law  School 

Mr.  Chairman,  Members  of  the  Committee: 

I  am  pleased  to  testify  because  the  Committee  is  reviewing  what  I  regard  as  one 
of  the  clearest  mistakes  and  one  of  the  most  dangerous  claims  of  executive  power 
in  the  almost  fifty  years  that  I  have  been  in  and  out  of  government.  I  do  not  say 
that  as  a  civil  libertarian;  I  have  always  considered  public  safety  to  be  fully  as  rel¬ 
evant  as  democratic  traditions  when  they  really  are  in  conflict  So  my  advice  to 
members  of  your  staff  and  the  House  Judiciaiy  staff  on  the  Administration’s  bill  re¬ 
vised  as  the  PA'TRIOT  statute,  was  that,  with  some  exceptions,  the  provisions  were 
reasonable  and  often  overdue.  I  do  not  have  the  same  reaction  to  the  President’s 
order  on  military  trials.^ 

At  the  same  time  I  reject  as  “knee-jerk”  the  security  reactions  of  columnists  such 
as  George  Will  or  the  law  professors  he  quotes,  including  my  good  friend  and  ad¬ 
mired  colleague,  Larry  Tribe.^  'They  are  at  least  as  dangerous  as  the  thoughtless 
objections  of  those  on  the  opposite  side.  I  have  personally  seen  and  studied  the  ef¬ 
fects  of  military  courts  in  Guatemala  where  I  later  worked,  and  in  Argentina,  Para¬ 
guay,  and  the  People’s  Republic  of  China.  I  have  seen  the  fear  and  hatred  they  en¬ 
gender  in  a  population  and  compared  that  to  the  immense  appreciation  and  respect 
both  our  military  and  our  courts  have  Iom  ei^joyed.  I  have  watched  the  strained 
identification  with  us  that  the  leaders  of  ^mbabwe  and  Egypt  have  based  on  our 
“shared”  recourse  to  military  courts,  a  step  rejected  by  Britain,  France,  Germany, 
and  Italy  when  they  were  under  sustained  terrorist  attacks.  (See  Appendix  A.) 
Knee-jerk  reactions  are  no  safer  on  one  side  of  these  issues  than  on  the  other. 

We  have  a  deep  tradition — expressed  powerfully  in  the  Declaration  of  Independ¬ 
ence — of  confining  militaiy  courts  and  secret  proceedings  to  as  small  an  area  of  ne¬ 
cessity  as  possible.^  Only  in  the  following  circumstances  have  our  courts  allowed 


*  Military  Order  of  November  13,  2001 — Detention,  Treatment,  and  Trial  of  Certain  Non-Citi¬ 
zens  in  the  War  Against  Terrorism,  66  Fed.  Reg.  67,^1  (November  16,  2001). 

*  George  F.  Will,  Trials  and  Terrorists.  WASHINGTON  POST,  Nov.  22,  2001,  at  A47. 

’The  Declaration  of  Independence  notes:  “The  history  of  the  present  King  of  Great  Britain 
is  a  histoiy  of  repeated  iiuuries  and  usuroations,  all  having  in  direct  object  the  establishment 
of  an  absolute  tyranny  over  these  states.  'To  prove  this,  let  facts  be  submitted  to  a  candid  world.” 
THE  DECLARATION  OF  INDEPENDENCE  para.  2  (U.S.  1776).  “(The  King]  has  affected  to 
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military  tribunals  to  t^  citizens  and  aliens  alike:  where  in  a  wartime  situation 
there  are  no  operable  civilian  courts;  where,  before  peace  is  declared,  there  is  to  be 
a  trial  of  wartime  atrocities  against  the  internationally  recomized  laws  of  war; 
where  spies  attached  to  a  belligerent  nation  have  been  caught  behind  our  lines.  In 
all  other  situations  they  have  refused,  in  inspired  language,  to  depart  from  a  legal 
tradition  so  old,  so  important,  and  so  much  a  part  of  what  we  stand  for. 

There  is,  in  short,  a  high  Constitutional  presumption  of  civilian  trials,  except  in 
a  few  identified  situations  during  quite  traaitional  wars,  recognized  as  such  by  the 
Congress,  where  we  could  lose  our  freedoms  to  another  nation.  I  will  not  argue 
today  whether  a  war  on  many  forms  of  terrorism  continuing  until  this  century-long 
modem  phenomenon  is  ended  will,  unlike  a  war  on  the  murderous  Colombian  car¬ 
tels  or  the  Mafia,  qualify  as  a  war  for  the  Supreme  Court’s  jurisprudence  on  mili¬ 
tary  trials.  I  doubt  it.  In  any  event,  the  detention  provisions  or  the  same  Presi¬ 
dential  order  clearly  do  not  satisfy  the  specified  Constitution  criteria  for  extra-judi¬ 
cial  detention:  “invasion  or  rebellion”  leading  Congress  to  suspend  habeas  corpus. 

I  don’t  need  the  heavy  presumption,  captured  by  Jefferson  in  the  Declaration  of 
Independence,  to  make  my  case.  Nor  need  I  refer  to  the  last  six  words  of  the  pledge 
of  allegiance.  Like  almost  everyone  else  who  has  studied  how  nations  have  handled 
terrorism,  I  ask  only  that  the  government  consider  and  specify  openly  what  are  the 
costs  and  benefits  of  any  change  in  democratic  traditions  it  proposes.  If  Attorney 
General  Ashcroft  or  President  Bush  had  done  this  with  regard  to  the  importance 
and  scope  of  their  prospective  change  from  civilian  courts  to  secret  military  tribu¬ 
nals,  the  public  would  not  accept  the  change.  Certainly  the  Congress  would  not 
agree  to  it. 

Let  me  review  the  benefits,  costs,  and  inflammatory  breadth  of  the  President’s 
order. 

The  benefits.  The  nroposal  will  help  solve  whatever  problem  remains  after  more 
than  two  aecades  or  l^slation  and  proud  law  enforcement  experience  in  dealing 
with  the  difficulties  of  civilian  trials  of  terrorists  and  spies.  The  Congress  has 
passed  “extra-territorial”  criminal  statutes  that  apply  stem  measures  to  terrorism 
committed  abroad  against  Americans.'*  It  has  passed  statutes  allowing  special  elec¬ 
tronic  and  physical  searches  of  spies  and  terrorists  from  other  countries  and  has 
just  extended,  in  a  very  sensible  way,  their  scope.^  Two  decades  ago  I  helped  author 
a  statute  to  allow  trials  while  protecting  national  secrets.^  The  intelligence  inves¬ 
tigators  and  prosecutors  have  used  it  with  immense  success.  We  have  decades  of  ex¬ 
perience  in  protecting  witnesses.  There  is  precedent,  from  the  United  Kingdom,  that 
allows  the  conviction,  as  a  conspirator  or  accomplice,  of  someone  who  has  aided  ter¬ 
rorists  without  proof  that  he  had  to  know  of  the  specific  ciime.'^  We  have  on  several 
occasions  flown  back  to  the  U.S.  for  trial  terrorists  arrested  by  U.S.  intelligence  or 
law  enforcement  half-way  around  the  world.^  In  our  courts  there  is  no  available  ex¬ 
clusionary  rule  or  other  defense  for  a  non-American  searched  or  captured  abroad, 
even  if  the  search  or  arrest  did  not  compl)[  with  the  requirements  of  the  Fourth  (or 
any  other)  Amendment  for  searches  ar.d  seizures  in  the  United  States.^ 

Using  these  well-developed  capacities,  we  have  had  remarkable  success  in  tiying 
and  convicting  the  terrorists  responsible  for  the  bombings  of  the  World  Trade  Center 
in  1993  and  our  embassies  in  Kenya  and  Tanzania.  I  have  a  hard  time  thinking 
of  the  prosecutorial  benefits  of  militai^  tribunals  over  civilian  tribunals  so  fully  em- 

Eowerra  as  ours,  except  that  the  military  tribunals  could,  by  selection  or  message 
'em  higher  authority,  use  their  secrecy,  their  lesser  burden  of  proof,  and  the  possi¬ 
bility  of  conviction  by  a  two/thirds  vote  to  convict  without  even  the  evidence  that 
a  jury  of  ang^,  patriotic  Americans  would  demand. 

The  costs.  What  then  are  the  costs  of  authorizing  for  all  non-citizens  indefinite  de¬ 
tention  without  trial  or,  edtematively,  a  secret  miRta^  trial  with  secret  or  untested 
evidence  before  a  military  panel  chosen  and  evaluated  by  their  commander,  without 


render  the  military  independent  of,  and  superior  to,  the  civil  power."  Id.  at  para  14.  “He  has 
made  judges  dependent  on  his  will  alone,  for  the  tenure  of  their  oflices,  and  the  amount  of  pay¬ 
ment  of  their  salaries."  Id.  at  para.  11. 

*E.g.,  Hostage  Taking  Act.  18  U.S.C.  §50  U.S.C.  §§2331-2332  (2001)  (killing  of  U.S.  citizens 
abroad). 

‘‘Foreign  Intelligence  Surveillance  Act,  50  U.S.C.  §§1801-1811  (2001). 

“Classified  Information  Procedures  Act,  18  U.S.C.  §§  1-16  (2001). 

7  Director  of  Public  Prosecutions  for  Northern  Ireland  v.  Maxwell,  (1978]  3  All  E.R.  1140.  See 
also  Regina  v.  Bainbridge  [1960]  1  Q.B.  129. 

*J?.g.,  U.S.  V.  Yunia,  924F.2d  1086,  1089  (D.C.  Cir,  1991);  Christopher  Drew,  FBI  Captures 
Lebanese  Hijacking  Suspect  at  Sea,  CHICAGO  TRIBUNE,  Sept.  18,  1987,  at  1.;  Christopher 
John  Farley  et  al..  Going  Without  a  Prayer;  An  Inside  Look  at  How  the  FBI  and  CIA  Nabbed 
an  Infamous  Suspect  After  a  Global,  Four- Year  Manhunt,  TIME,  June  30, 1997,  at  34. 

“U.S.  V.  Verdugo  Urguides,  494  U.S.  269  (1990);  U.S. 
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judicial  review  of  the  adequacy  of  the  evidence.  To  these  must  be  added  a  possible 
death  sentence  for  any  of  about  18  million  non-citizens  living  in  the  Unitea  States 
(about  one-third  of  whom  may  have  violated  their  terms  of  entry)  whenever  the 
executive  decides  they  have  engaged,  or  are  engaged,  in  terrorism  related  or  unre¬ 
lated  to  al  Qaeda.  I  will  list  only  a  dozen  such  costs. 

(1)  The  authorization  claims  the  critical  powers — executive  detention 
unreviewable  in  any  court  and  secret  militaiy  trials — of  a  police  state,  at  the 
unreviewed  discretion  of  the  executive,  over  millions  of  individuals  lawfully  living 
in  the  United  States,  based  on  an  unreviewed  suspicion  of  unidentified  forms  of  sup¬ 
port  of  undefined  political  violence  with  an  unspecific  international  connection.  In 
doing  so  it  will  unoermine  the  support  and  loyalty  of  many  millions  here  in  the  U.S. 
and  their  relatives  abroad."  At  the  same  time  it  will  stifle  speech  and  legitimate 
dissent  among  those  covered. 

(2)  If  sustained  by  Congress  and  the  courts,  it  would  create  a  precedent  very  like¬ 
ly  to  be  applicable  to  citizens.  The  Supreme  Court  declined  to  draw  any  distinction 
between  atizens  and  aliens  in  Ex  Parte  Quirin.  The  “military  order”  itself  is  careful 
to  preserve  the  “lawful  authority  of  the  Secretary  of  Defense.  .  .to  detain  or  try  any 
person.  .  .not  subject  to  this  order.” 

(3)  It  relegates  the  Congress  as  well  as  the  courts  to  a  position  of  impotence  in 
addressing  one  of  the  most  fundamental  questions  about  how  much  of  our  demo¬ 
cratic  tradition  we  will  preserve.  Nothing  in  the  joint  resolution  of  September  18, 
2001,  that  authorized  the  use  of  “necessary  and  appropriate”  force,  remotely  con¬ 
siders  (approves  or  rejects)  militaiy  detention  and  secret  trials  in  the  United 

States.  *2 

(4)  It  deprives  the  U.S.  of  its  historic  claim  of  moral  leadership  among  the  world’s 
nations  in  matters  of  fairness  to  individuals,  leaving  us  in  the  position  of  encour¬ 
aging  the  outrages  of  dictators  like  President  Mugabe. it  will  make  more  difficult 
future  efforts  at  military  coalition-building. 

(5)  It  has  denied  us,  and  will  deny  us,  the  benefits  of  legal  cooperation  with  our 
closest  allies  in  the  form  of  extradition  and  mutual  legal  assistance.^'* 

(6)  It  will  create  resentment,  fear,  and  suspicion  of  the  military,  our  most  re¬ 
spected  profession,  undoing  much  of  the  benefits  of  more  than  a  centuiy  during 
which  the  Posse  Comitatus  Act  has  protected  the  military  from  public  fear  and  re¬ 
sentment.*® 

(7)  It  will  end  a  twenty-year  successful  effort  to  win  respect  and  trust  for  a  long- 
ridiculed  milita^  justice  system, 

(8)  It  undermines  public  confidence  in  the  ability  of  our  law  enforcement  to  handle 
cases  of  international  terrorism — confidence  hard-earned  with  the  patient,  intel¬ 
ligent  legislative  help  of  the  U.S.  Congress. 

(9)  It  will  leave  lasting  doubts  about  the  honesty  of  convictions  in  the  wake  of  se¬ 
cret  trials  with  secret  evidence.*® 

(10)  It  will  teach  American  children,  particularly  the  children  of  immigrants,  that 
this  is  not  a  nation  “with  liberty  and  justice  for  all.” 

(11)  If  we  are  at  “war,”  the  Ifresident’s  order  directly  conflicts  with  our  obligations 
under  Article  102  of  the  Geneva  Convention  on  Prisoners  of  War  that  requires  trials 
of  prisoners  of  war,  even  for  war  crimes,  only  under  “the  same  procedure”  as  we 
use  in  Courts  Martial  of  our  own  soldiers.*'* 


*®The  200  census  counted  28.4  million  foreign-bom  residents  of  whom  37.4%  were  citizens. 
We  had  24  million  vists  from  tourists  in  1999  plus  6.5  students,  business,  and  worker  visits. 

"Greg  Winter,  Some  Mideast  Immigrants,  Shaken,  Ponder  Leaving  U.S.,  N.Y.  TIMES,  Nov. 
23,  2001,  available  at  www.nytimes.com:  Jodi  Wilgoren,  Swept  Up  in  a  Dragnet,  Hundreds  Sit 
in  Custody  and  Ask,  "Why?’,  N.Y.  TIMES,  Nov.  26,  2001,  available  at  www.nytimes.com. 

Unlike  the  ‘'military  order,”  the  joint  resolution  is  also  limited  to  those  thought  to  be  in¬ 
volved  with  the  attacks  of  September  ll'". 

‘3  Fred  Hiatt,  Democracy:  Our  Best  Defense,  WASHINGTON  POST,  Nov.  19.  2001,  at  A21. 

"Sam  Dillon  &  Donald  G.  McNeil,  Jr.,  A  Nation  Challenged:  The  Legal  Front;  Spain  Sets 
Hurdles  for  Extractions,  N.Y.  TIMES,  Nov.  24,  2001,  at  Al.;  William  Safire,  Essay:  Kangaroo 
Curts,  N.Y.  TIMES,  Nov.  26,  2001,  at  A17. 

"Posse  Comitatus  Act,  18  U.S.C.  §  1386  (2001). 

"C.f  Boris  I.  Bittker,  The  World  War  II  (3erman  Saboteurs/Case  and  Writ  of  Certiorari  be¬ 
fore  judgment  ^  the  Court  of  Appeals;  A  Tale  of  None  Pro  Tone  Jurisdiction,  14  Const.  Com¬ 
mentary  431,  461  nl.  (1997)  (citing  Eugene  Rachlis,  They  Came  to  Kill:  The  Story  of  Eight  Nazi 
Saboteurs  in  America  (Random  House,  1961,  166-169)).  In  1942,  eight  Nazi  Saboteurs  were  ar¬ 
rested  on  U.S.  soil  and  tried  before  a  Militaiy  Commission.  The  FBI  attributed  the  unmasking 
of  the  Saboteurs  to  the  extraordinary  sleuthing  of  its  agents  althought  the  proximate  cause  m 
the  capture  was  the  defection  of  one  of  the  saboteurs. 

**For  a  Court  Martial,  as  well  as  for  any  other  properly  authorized  military  tribunal,  he  is 
directed— by  the  veiy  statute  on  which  the  claimed  autnority  for  the  “military  order”  of  Novem¬ 
ber  13,  2001  is  baaed— to  “apply  the  principles  of  law  and  the  rules  of  evidence  generally  recog- 
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(12)  Unless  a  secret  militaiy  tribunal  whose  personnel  are  chosen  and  later  evalu¬ 
ated  by  the  executive  is  an  "independent  and  impartial  tribunal,”  it  also  violates  Ar¬ 
ticle  14  of  another  treaty  we  have  si^ed  and  ratified  (The  International  Covenant 
on  Civil  and  Political  Rights).  A  non-mdependent'tribunal  is  legal  only  if  the  Presi¬ 
dent  determines  and  announces  that  we  are  in  a  situation  “which  threatens  the  life 
of  the  nation.” 

The  drafting.  Bypassing  Congressional  and  judicial  review,  the  order  is  drafted 
with  f.n  appalling  carelessness  as  to  its  over-oroad  scope.  Most  citizens  and  com- 
mentavors  think  that  it  applies  only  to  military  or  terrorist  leaders  captured  abroad 
who  have  violated  the  laws  of  war.  At  the  President’s  discretion; 

1.  It  applies  within  the  Unites  States  to  18  million  non-citizens  and  it  applies 
throughout  the  world  to  the  citizens  of  every  nation. 

2.  It  applies  to  acts  committed  decades  ago  and  to  persons  only  remotely  con¬ 
nected  to  those  acts. 

3.  It  allows  indefinite  discretionary  detention  without  plans  for  any  trial,  even  be¬ 
fore  a  military  tribunal. 

4.  It  attempts  to  suspend  habeas  corpus  without  Congressional  action  or  compli¬ 
ance  with  the  Constitutional  requirements  of  “invasion  or  rebellion.” 

5.  It  has  many  applications  the  Supreme  Court  will  not  permit  under  the  Court’s 
requirement,  where  civil  courts  can  operate,  of  a  violation  of  the  law  of  war.  For 
example,  harboring  an  ex-terrorist  is  not  a  violation  of  the  law  of  war  (or  else  our 
officials  who  have  hosted  leaders  of  other  nations  who  fall  in  this  category  are  war 
criminals.) 

6.  It  allows  the  President  to  decide  when  a  threatening  form  of  group  crime  be¬ 
comes  a  war  justifying  detention  and  military  tribunals,  and  to  exercise  that  author¬ 
ity,  without  Congressional  sanction.  Using  language  with  the  sweep  of  the  com¬ 
merce  clause  of  our  Constitution,  he  has  exercised  that  judgement  by  appl'^g  the 
order  to  relatively  minor  acts  of  terrorism  (any  act  that  carried  “adverse  effects  on 
the  U.S..  .  .economy  ”)  and  not  just  to  massive  attacks  such  as  those  of  September 
11,  2001. 

My  conclusion  is  simple.  It  should  be  a  proud  and  patriotic  responsibility  of  the 
Congress  to  protect  the  people  of  the  United  States  against  the  unnecessarily  dan¬ 
gerous  path  of  recourse  to  military  tribunals  and  detention  without  trial  which  the 
President  has  taken  in  response  to  public  fears.  President  Bush  has  said  that  it  is 
our  traditional  freedoms  that  al  Qaeda,  and  its  like,  fear  and  envy.  We  must  be  pre¬ 
pared  to  fight  for  these  traditions  admired  around  the  world.  We  must  not  sur¬ 
render  any  fyndamental  liberty  without  manifest  necessity  and  C]!onm*essional  re¬ 
view.  There  is  no  such  necessity  and  there  has  been  no  such  review  m  the  case  of 
President  Bush’s  “Military  Order”  of  November  13,  2001. 


Appendix  A 

Western  European  countries  have  taken  cautious  steps  to  eliminate  the  risks  of 
intimidation.  Germany  centralized  the  prosecution  and  adjudication  functions  in  the 
case  of  terrorism,  providing  special  protection  for  those  responsible.  For  terrorist 
trials,  France  elimmated  the  participation  of  a  mtgority  of  lay  individuals  who  act 
as  fact-finders  in  felony  trials,  substituting  a  panel  of  judges  all  but  one  of  whom 
is  anonymous.  More  dramatically,  trials  of  narco-terrorists  Euid  other  terrorists  in 
Colombia  take  place  before  a  single  judge  whose  identity  is  carefully  hidden. 

Closest  to  the  U.S.  common  law  tradition  was  the  situation  of  Great  Britain  in 
Northern  Ireland.  The  British  ?Diplock  Courts?  are  perhaps  the  most  famous  of  the 
special  anti-terrorism  courts  in  operation.  Lord  Diplock  headed  a  Commission  to 
evaluate  the  operation  of  the  Nortnem  Ireland  justice  system  when  opposition  to  in¬ 
ternment  without  judicial  tried  had  led  the  e;ovemment  to  seek  alternative  ways  of 
processing  court  cases  involving  pareunilitaries.  He  concluded  that  intimidation  of 
jurors  by  the  defendants  emd  tneir  colleagues  and  ?perver8e?  verdicts  rendered  by 
jurors  sympathizing  with  the  cause  of  the  govemment?8  opponents  made  jury  trieds 
inmracticaf. 

'The  Diplock  Commission  recommended  implementation  of  special  “Diplock”  courts 
for  the  trial  of  specified  offenses  such  as  murder,  weapons  offenses,  bombings,  and 
the  like.  Such  courts  are  presided  over  by  a  single  judge  but  without  the  normal 
juiy.  Ilie  trials  have  been  public;  defendants  have  had  legal  representation  and 


nized  in  the  trial  of  criminal  cases  in  the  United  States  district  courts  “so  far  as  he  considers 
practicable.” 

Article  14,  International  Covenant  of  Civil  and  Political  Rights,  999  U.N.T.S  171,  entered 
into  foce  Mar.  23,  1976;  United  National  General  Assembly  Reswution  2200A  [XXI].  16  Decem¬ 
ber  1966. 
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could  cross-examine  witnesses  against  them.  The  standard  for  conviction  has  re¬ 
mained  guilt  beyond  a  reasonable  doubt.  Defendants  have  an  unfettered  right  to  ap¬ 
peal  if  found  guilty.  Judges  are  required  to  provide  a  written  opinion  regarding  their 
views  of  the  law  and  the  facts  of  the  case  wWn  rendering  a  verdict.  Their  reasoning 
can  be  challenged  on  appeal. 

Britain's  attorney  general  is  empowered  to  decide,  at  the  request  of  defense  coun¬ 
sel,  if  specific  cases  involving  scheduled  offenses  should  be  ^certified  out”  as  not 
being  political  in  nature.  Cases  that  are  “certified  out”  revert  back  to  the  regular 
jury  trial  courts.  In  1996,  the  attorney  general  approved  932  of  1,234  applications 
for  removal  from  Dmlock  Court.  In  that  year  418  people  were  tried  for  scheduled 
offenses  in  Diplock  Court  and  395  were  convicted  (360  of  these  pleaded  guilty).  Of 
the  58  defendants  who  pleaded  not  guilty,  23  (40%)  were  found  not  guilty  at  trial. 

These  uses  of  special  courts  have  been  careful  and  their  purpose,  avoiding  intimi¬ 
dation  of  fact  finders,  is  important.  But  special  courts  always  create  special  fears 
because  the  motivation  for  special  courts  has  not  always  been  merely  to  deal  with 
intimidation.  Secret  courts,  instituted  by  the  military  to  further  its  purposes  have 
been  used  in  Guatemala,  Argentina,  Chile,  and  elsewhere.  The  purpose  was  less  to 
deal  with  threats  than  to  assure  that  the  fact  finders  would  be  sympathetic  to  the 
views  of  the  government. 

Chairman  Leahy,  We  are  going  to  ask  some  questions  and  give 
you  a  chance  to  give  us  more. 

Mr.  Bell? 


STATEMENT  OF  GRIFFIN  B.  BELL,  SENIOR  PARTNER,  KING  & 

SPALDING,  AND  FORMER  ATTORNEY  GENERAL  OF  THE 

UNITED  STATES 

Mr.  Bell.  I  have  filed  a  statement,  so  I  am  just  going  to  be  very 
short.  I  am  posing  it  by  trying  to  answer  questions  that  have  been 
raised  in  the  public  arena. 

Did  the  President  have  power  to  issue  this  order  setting  up  mili¬ 
tary  tribunals?  I  don’t  think  there  is  any  doubt  that  he  had  power. 

I  don’t  think  there  is  an)rthing  irregular  about  it.  I  don’t  think 
there  is  an3rthing  illegitimate  about  it. 

I  picked  out  three  cases.  First,  in  the  Revolution,  Major  John 
Andre  was  tried  by  a  military  tribunal.  He  was  the  negotiator  with 
the  traitor  Benedict  Arnold.  After  the  Civil  War,  the  commander  of 
the  Andersonville  Prison  camp,  Captain  Wirtz,  was  tried  by  a  mili¬ 
tary  tribunal  in  Washin^on,  although  he  lived  in  Georgia,  and  was 
executed.  We  tried  the  German  spies  that  eve^one  has  been  talk¬ 
ing  about,  but  we  also  tried  General  Yamashita  after  World  War 

II  ended  in  a  military  tribunal  convened  by  General  MacArthur, 
not  by  the  President  but  by  General  MacArthur.  So  military  tribu¬ 
nals  are  not  uncommon  in  time  of  war. 

Now,  is  the  focus  of  the  President’s  order  too  broad?  I  think  not. 
First,  it  has  to  be — ^what  he  does,  if  he  puts  someone  under  this 
order,  it  has  to  be  in  the  interest  of  the  United  States.  He  has  to 
have  reason  to  believe  that  the  person  is  a  member  of  A1  Qaeda  or 
is  engaged  in  international  terrorism  acts  or  has  harbored  someone 
who  did. 

What  procedures  are  to  be  followed  by  the  militaiy  court,  a  tri¬ 
bunal?  We  don’t  know  yet  because  they  haven’t  been  promulgated, 
but  there  are  some  things  in  the  order  that  tell  us  some  elements 
of  due  process.  The  order  says  that  the  defendant  will  be  afforded 
counsel,  there  will  be  a  record  made  of  the  trial,  cmd  that  the  evi¬ 
dence  will  be  that  which  has  probative  value  to  a  reasonable  per¬ 
son.  Incidentally,  the  same  standard  that  was  set  out  by  General 
MacArthur  when  General  Yamashita  was  tried. 
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Will  the  trial  be  without  a  jury?  Yes.  This  is  true  with  our  own 
soldiers  who  are  prosecuted  under  the  Code  of  Military  Justice. 
There  is  no  jury.  It  is  hard  for  me  to  understand  why  we  would 
want  to  give  someone  charged  with  international  terrorism  a  jury 
when  our  own  soldiers  would  not  have  a  jury  if  they  were  being 
prosecuted. 

We  can  assume  that  military  officers  serving  on  the  military 
court  martial  or  tribunal  would  be  no  less  fair  than  a  civil  jury.  I 
read  a  comment  by  Secretary  of  War  Stimson  who  said  during 
World  War  II  in  a  biography  of  General  Marshall  on  that  very  sub¬ 
ject,  when  he  said,  “All  the  civilians  wanted  to  shoot  the  Germans 
after  the  war,  but  the  military  wanted  to  have  fair  trials.”  So  I 
think  we  shouldn’t  assume  that  juries  somehow  or  another  are  fair¬ 
er  than  military  officers. 

Will  the  trial  be  secret?  No,  and  I  think  it  is  nonsense  to  contend 
otherwise.  The  order  does  not  say  so.  The  order  protects  classified 
information.  When  I  was  Attorney  General,  we  began  to  prosecute 
spies  or  espionage  cases  again  after  a  long  period  of  time,  and  we 
had  to  deal  with  courts  on  how  to  try  cases  where  we  had  to  protect 
sources  and  methods  and  foreign  intelligence,  and  we  were  able  to 
do  that.  And  the  idea  was  that  lawyers  every  day  tried  trade  secret 
cases,  and  you  don’t  make  the  trade  secrets  public.  So  we  found 
ways  to  do  that.  We  tried  people  who,  for  example,  had  stolen  plans 
from  the  CIA  and  sold  them  to  the  Russians  for  satellite  plans,  and 
we  tried  a  jury  trial  without  making  the  plans  available  to  the  pub¬ 
lic.  So  we  know  how  to  try  cases  of  this  kind.  I  think  that  is  what 
it  means,  but  the  Secretary  of  Defense  might  very  well  spell  out 
what  that  means. 

What  of  the  conviction  by  a  two-thirds  vote?  If  we  were  tr3dng 
one  of  our  own  servicemen,  everything  would  be  by  two-thirds  vote, 
every  crime,  except  life,  which  would  be  three-fourths,  and  death, 
which  would  be  unanimous.  That  is  a  debatable  question,  a  fair 
question  to  debate,  and  the  Code  of  Military  Justice  might  very 
well  be  considered  by  the  Secretary  of  Defense. 

What  is  the  burden  and  quantum  of  proof?  I  would  say  it  would 
be  reasonable  to  follow  what  was  used  in  General  Yamashita’s 
trial. 

Lastly,  what  of  the  right  to  appeal?  In  military  tribunals,  there 
is  no  general  right  of  appeal,  but  this  order  does  not  preclude  writs 
of  habeas  corpus,  and  it  is  beyond  my  imagination  that  you  couldn’t 
use  a  writ  of  habeas  corpus  if  someone  was  tried  in  the  United 
States.  I  think  you  cannot  use  a  writ  on  a  decision  by  Justice  Jack- 
son  for  noii-resident  aliens  or  a  case  tried  in  some  other  country. 

I  think  that  is  settled.  But  in  this  country,  no. 

I  would  like  to  suggest  one  thing  to  the  Committee.  I  have  high 
regard  for  the  Judiciary  Committee.  I  have  appeared  here  many 
times.  I  think  it  would  be  well  to  wait  until  the  Secretary  promul¬ 
gates  these  orders,  rules,  and  regulations  before  you  finally  con¬ 
clude  this  matter.  Some  of  these  questions  probably  will  be  cleared 
up  at  that  time,  and  I  think  we  need  to  give  the  Secretary  of  De¬ 
fense  a  chance  to  allay  a  lot  of  the  worries  that  people  have. 

Thank  you. 

[The  prepared  statement  of  Mr.  Bell  follows:] 
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Statement  of  Hon.  Griffin  Bell,  Senior  Partner,  King  &  Spalding  and 
Former  Attorney  General  of  the  United  States 

I.  Subjecting  terrorists  to  trial  by  military  tribunal  is  completely  con¬ 
sistent  WITH  THE  United  States  Constitution  and  with  this  nation’s  histor¬ 
ical  precedent. 

Ah  I  wrote  in  an  editorial  that  appeared  in  the  Wall  Street  Journal  two  weeks 
after  the  September  11"’  attacks,  the  President’s  responsibility  to  protect  our  citi¬ 
zens  from  foreign  terrorists  implicates  very  different  concerns  from  those  raised  by 
our  standard  law  enforcement  process  as  administered  by  our  civilian  courts. 

There  can  be  no  doubt  that  the  perpetrators  of  the  September  11"’  attacks  are 
more  than  simple  criminals.  By  them  level  of  organization,  their  access  to  vast  res¬ 
ervoirs  of  foreign  resources,  their  professed  dedication  to  the  destruction  of  the 
United  States,  and  their  strategy  or  targeting  and  slaughtering  our  civilian  popu¬ 
lation,  it  is  plain  that  these  terrorists,  and  those  who  support  them,  are  nothing  less 
than  combatants  engaged  in  an  armed  conflict  with  the  United  States. 

Congress  has  acknowledged  the  existence  of  this  armed  conflict,  passing  on  Sep¬ 
tember  18,  a  joint  resolution  authorizing  the  President  to  use  armed  force  against 
the  perpetrators  of  the  September  11*  attacks,  in  light  of  the  “unusual  and  extraor¬ 
dinary  threat  to  the  national  security  and  foreign  policy  of  the  United  States.” 

In  this  context,  when  fulfilling  his  responsibility  to  protect  our  citizens  fhim 
armed  combatants  against  the  Imited  States,  the  ffresident’s  authority  flows,  not 
from  his  role  as  the  nation’s  chief  law  enforcement  officer,  but  rather  from  his  role 
as  Commander-in-Chief  of  the  nation’s  Armed  Forces, 

In  exercising  his  authority  as  Commander-in-Chief,  the  President  is  not  liound  to 
afford  captured  combatants  the  saihe  protections  afforded  to  criminal  defendants  by 
the  Bill  of  Rights.  .< .  . 

It  is  absurd  to  suggest  that  the  U.S.  military  must  observe  the  same  civil  liberties 
in  its  interaction  with  forei^  soldiers  that  our  law  enforcement  agents  must  ob¬ 
serve  in  their  interactions  with  common  criminal  defendants.  While  a  U.S.  service¬ 
man  must  abide  by  certain  domestic  and  international  rules  of  engagement  when 
conducting  a  war,  he  is  certainly  not  responsible  for  conforming  his  actions  to  the 
U.S.  Constitution.  A  U.S.  soldier  need  not  obtain  a  search  warrant  prior  to  entering 
an  enemy  building,  nor  must  he  advise  a  captured  soldier  of  his  right  to  retain  an 
attomey.If  an  enemy  combatant  is  taken  into  custody,  there  remain  domestic  and 
international  norms  that  must  be  observed  in  the  treatment  of  that  prisoner.  How¬ 
ever,  trial  by  jury  in  a  civilian  court  is  not  a  right  etnoyed  by  such  a  prisoner.  Nei¬ 
ther  the  United  States  Constitution,  nor  any  international  treaty,  imposes  the  in¬ 
congruous  obligation  that  a  captured  combatant  must  receive  a  trial  in  a  civilian 
court. 

Nor  has  it  been  our  practice,  at  any  time  during  the  histoiy  of  this  coimtry,  to 
attempt  to  provide  trials  for  captured  combatants  in  our  civilian  courts. 

Military  tribunals,  such  as  those  authorized  by  the  President’s  recent  Executive 
Order,  are  the  traditional  means  by  which  foreign  combatants,  including  terrorists, 
have,  historically,  been  brought  to  justice. 

Military  tribunals  were  used  extensively  by  this  country  during  and  after  World 
War  II.  Hundreds  of  German  and  Japanese  prisoners  were  tried  oy  military  tribu¬ 
nals  for  violations  of  the  law  of  war  following  the  end  of  that  war.  In  1942,  Presi¬ 
dent  Franklin  Roosevelt  convened  a  military  tribunal  in  Washington,  DC,  to  try 
eight  Nazi  saboteurs  who  were  arrested  in  New  York  and  Chicago  after  embarking 
on  our  East  Coast  from  German  submarines. 

During  and  after  the  Civil  War,  military  commissions  were  used  to  try  war  crimi¬ 
nals,  inuuding  the  individuals  who  participated  in  the  assassination  of  President 
Lincoln. 

Military  tribunals  were  used  to  tpr  war  criminals  during  the  Mexican-American 
War,  various  wars  against  the  American  Indians,  and  the  ^erican  Revolution. 

’Die  Supreme  Court  has  consistently  approved  of  military  tribunals,  explaining  in 
one  case,  “Since  our  nation’s  earliest  days,  such  commissions  have  been  constitu¬ 
tionally  recognized  agencies  for  meeting  many  urgent  governmental  responsibilities 
relate  to  war.”  [Mc^en  v.  Kinsella,  U.S.  341,  346-47  (1962)] 

(Congress  has  expressly  authorize  the  use  of  such  tribunals  in  Title  10  of  the 
United  States  Code  [10  U.S.C.  $621],  and  has  provided  that  the  President  shall 
have  the  power  to  prescribe  the  procedures  to  be  used  [10  U.S.C.  $836]. 

There  ate  some  critics  who  have  argued  that  certain  ri^ts,  such  as  the  right  to 
a  trial  by  jury  and  the  right  to  indictment  by  grand  jury,  are  essential  elements  oi 
the  “American  Way,”  and  must  be  provided  in  all  contexts,  even  to  enemy  prisoners 
of  war.  'To  these  critics,  I  say  that  our  own  servicemen  are  subject  to  the  Uniform 
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Code  of  Militapr  Justice,  which  does  not  provide  for  such  rights.  It  would  indeed 
be  peculiar  to  insist  that  captured  enemy  combatants  are  entitled  to  greater  rights 
than  those  provided  to  our  own  soldiers. 

Other  critics  have  predicted  that  the  procedures  established  for  these  tribunals 
may  amount  to  little  more  than  a  "kangaroo  court,”  with  rules  that  are  so  slanted 
against  a  defendant  that  justice  will  not  be  served.  To  these  critics,  I  say  your  criti¬ 
cism  is,  as  of  now,  unfounded.  The  Secretary  of  Defense  has  yet  to  issue  a  code  of 
procedures  for  these  tribunals.  This  nation  has,  in  the  past,  conducted  trials  by  mili¬ 
tary  tribunal  that  meet  all  reasonable  standards  of  both  substantive  and  procedural 
due  process.  Such  tribunals  have,  in  the  past,  resulted  in  both  convictions  and  ac¬ 
quittals  of  the  individuals  charged  with  violations  of  the  law  of  war.  There  is  no 
reason  to  believe  that  our  Secretary  of  Defense  will  establish  patently  unfair  proce¬ 
dures  for  trials  pursuant  to  the  President’s  directive. 

II.  Considerations  of  national  security  should  properly  be  weighed  as  the 

GOVERNMENT  DETERMINES  WHETHER  TO  DIVULGE  THE  IDENTITIES  OF  INDIVIDUALS 
ViTHO  HAVE  BEEN  DETAINED  IN  CONNECTION  WITH  THE  INVESTIGATION  INTO  THE  SEP¬ 
TEMBER  ll*  ATTACKS. 

There  have  been  allegations  that  the  Justice  Department  has  acted  improperly  in 
failing  to  divulge  publicly  to  the  press  the  identities  of  all  persons  being  detained 
in  connection  with  the  investigation  into  the  S^tember  11"’  attacks. 

I  have  seen  no  evidence  to  suggest  that  the  Justice  Department  has  acted  improp¬ 
erly  in  this  respect. 

In  his  capacity  as  Commander-in-Chief  of  the  armed  forces,  the  President  and  his 
cabinet  must  retain  the  right  to  designate  certain  information  as  classified  in  order 
to  protect  our  national  security  and  to  preserve  the  integrity  of  ongoing  criminal  in¬ 
vestigations. 

The  Freedom  of  Information  Act,  which  is  the  primaiy  vehicle  for  ensuring  the 
openness  of  our  democratic  government,  expressly  recognizes  the  governments  au¬ 
thority  to  withhold  certain  information  to  protect  national  security  and  to  preserve 
the  integrity  of  ongoing  criminal  investigations. 

It  is  perfectly  reasonable  to  expect  that  releasing  the  names  of  those  individuals 
being  detained  in  connection  with  this  investigation  would  have  a  negative  impact 
on  our  efforts  to  track  down  other  terrorists  and  to  protect  against  further  terrorist 
attacks.  While  I  am  not  privy  to  the  details  of  the  current  investigation,  my  experi¬ 
ence  as  Attorney  General  leads  me  to  believe  that  such  information  would  be  ex¬ 
tremely  useful  to  those  terrorists  who  remain  at  large. 

The  fact  that  the  Justice  Department  has  not  provided  this  information  to  the 
press  does  not  mean  that  the  detainees  are  powerless  to  vindicate  their  rights.  It 
IS  my  understanditm  that  each  of  the  detainees  in  question  is  either  believed  to  be 
here  in  violation  of  our  immigration  laws,  or  is  being  held  on  a  material  witness 
warrant.  The  Attorney  Generm  has  represented  that  each  of  these  detainees  has 
had  access  to  legal  counsel  should  they  wish  to  challenge  the  basis  for  their  deton- 
tion.  Presumably,  counsel  for  any  one  of  the  detainees  could  contact  the  press  if  it 
were  in  the  interest  of  that  detainee  to  do  so.  Moreover,  as  with  any  case  in  this 
country  in  which  a  person  has  suffered  a  deprivation  of  liberty,  each  of  these  deten¬ 
tions  is  subject  to  judicial  review. 

Also,  it  would  seem  to  me  that  our  government  would  be  committiim  a  serious 
violation  of  the  privacy  of  these  detainees  if,  for  example,  the  Justice  Department 
published  a  list  of  the  detainees  in  the  Washington  Post  or  the  New  Yorlc  Times. 

In  sum,  I  have  no  reason  to  believe  that  the  Justice  Department  has  acted  im¬ 
properly  in  declining  to  release  to  the  press  the  identities  of  the  detainees  in  connec¬ 
tion  with  this  investigation.  The  decision  not  to  release  such  information  appears 
to  have  a  sound  basis  grounded  in  the  operational  necessities  of  conducting  tms  war 
on  terrorism. 


SUMMATION 

1.  The  President  has  acted  under  the  common  law  of  war.  Although  we  have  not 
declared  war  since  World  War  II,  war  has  been  authorized  by  the  Congress  through 
the  authority  to  use  armed  forces  as  they  are  now  being  used  in  Afohanistan.  Public 
Law  107-40.  Congress  authorized  military  tribunals  in  Sections  821  and  836  of  Title 
10  of  the  United  States  Code.  Military  tnbunals  have  been  used  throuj^out  the  his¬ 
tory  of  our  nation.  Mqjor  John  Andre  was  executed  after  trial  by  a  miutaiy  commis¬ 
sion  during  the  Revolutionary  War:  Captain  Wirtz,  the  Commander  of  Andersonville 
Prison,  was  tried  by  a  military  tribunm  following  the  Civil  War  and  was  executed. 
Such  tribunals  were  used  in  the  Civil  War  and  in  World  War  II.  President  Roosevelt 
convened  a  military  tribunal  to  try  the  German  spies  and  General  Yamashita  was 
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tried  at  the  end  of  the  war  by  a  military  tribunal  constituted  by  General  MacArthur. 
It  is  simply  incorrect  to  say  that  there  is  anj^hing  irregular  or  illegitimate  about 
President  Bush  constituting  military  tribunals  in  the  current  war  on  terrorism. 

2.  Is  the  focus  of  the  Order  too  broad?  I  think  not.  It  applies  only  to  non-citizens 
selected  by  the  President.  The  President  determines  from  time  to  time  in  writing 
that  it  is  in  the  interest  of  the  United  States  that  an  individual  be  subject  to  the 
Order  if  there  is  reason  to  believe  that  he  or  she  is  or  was  a  member  of  the  al  Qaeda 
or  has  engaged  in,  aided  or  abetted  or  conspired  to  commit  acts  of  international  ter¬ 
rorism  or  acts  in  preparation  therefor  that  nave  caused,  threatened  to  cause  or  have 
as  their  aim  to  cause  injury  to  or  have  adverse  affects  on  the  United  States,  its  citi¬ 
zens,  national  security,  foreign  policy  or  economy  or  has  knowingly  harbored  one  or 
more  individuals  described  in  Paragraphs  (i)  or  (ii)  of  Section  2(aKi)  of  the  Presi¬ 
dent’s  order.  This  seems  to  me  to  be  a  narrow  focus. 

3.  What  procedures  are  to  be  followed  by  the  militaiy  court?  'These  are  yet  to  be 
promulgated  by  the  Secretary  of  Defense,  ^e  terms  of  the  order  are  such  that  we 
can  be  sure  that  any  defendant  will  be  afforded  defense  counsel,  that  a  record  will 
be  made  of  the  trial,  that  evidence  will  be  limited  to  that  which  has  probative  value 
to  a  reasonable  person. 

4.  Will  trials  before  the  military  tribunal  be  without  a  jury?  Yes.  That  is  true  also 
when  our  own  soldiers  are  tried  under  the  Code  of  Military  Justice.  There  is  no  jury. 
We  can  assume  that  military  officers  seiving  on  a  militaiw  court  martial  or  tribunal 
would  be  no  less  fair  than  a  civil  jury.  See  Comment  of  Secretapr  Stimson,  Para¬ 
graphs  467  and  468  in  Pogue’s  George  L.  Marshall:  Organizer  of  Victoiy. 

6.  Will  the  trials  be  secret?  No.  It  is  nonsense  to  contend  otherwise.  What  the 
Order  provides  is  that  classified  information  will  be  protected.  We  have  been  doing 
this  for  manv  years  in  espionage  cases,  which  are  tried  in  the  federal  co^s.  Classi¬ 
fied  material  is  protected  without  the  denial  of  rights  to  defendants.  It  is  in  the  in¬ 
terest  of  the  nation  to  protect  sources  and  methods  in  foreign  intelligence.  We  await 
the  procedures  to  be  promulgated  by  the  Secretary  of  Defense:  it  may  well  be  that 
there  will  be  procedures  for  protecting  classified  information  as  it  is  contemplated 
by  the  President’s  Order. 

6.  What  of  the  conviction  by  a  two-thirds  vote?  In  the  Code  of  Militaiy  Justice, 
which  applies  to  our  own  servicemen,  a  two-thirds  vote  of  those  constituting  a  gen¬ 
eral  military  court  martial  applies  in  any  sentence  less  thah  life  imprisonment  or 
death.  In  the  case  of  life  impnsonment,  the  Code  provides  for  a  three-fourths  vote 
for  conviction,  and  for  death  there  must  be  a  unanimous  vote.  Has  the  President 
abused  his  authority  as  Commander  in  Chief  by  providing  for  a  two-thirds  vote  in 
the  case  of  life  imprisonment  or  death?  I  think  not,  although  it  can  fairly  be  argued 
that  the  Code  of  Military  Justice  standard  is  a  precedent  to  be  considered. 

7.  What  is  the  quantum  of  proof?  In  the  trial  of  General  Yamashita  following 
World  War  II,  the  burden  and  quantum  of  proof  for  the  tribunal  constituted  by  Gen¬ 
eral  MacArthur  was  evidence  proving  or  disproving  the  charge  which,  in  the  opinion 
of  the  tribunal,  would  have  probative  value  in  the  mind  of  a  reasonable  person. 
Here,  again,  we  should  await  the  quantum  and  burden  of  proof  that  is  set  out  in 
the  procedures  to  be  established  by  the  Secretary  of  Defense. 

8.  Lastly,  what  of  the  right  of  appeal  to  the  courts?  The  Orderprovides  an  appeal 
to  the  Resident  or,  by  his  order,  to  the  Secretary  of  Defense.  Tne  Order  purpoi^ 
to  take  away  the  jurisdiction  of  all  other  courts,  state  or  federal,  for  these  convic¬ 
tions.  The  President’s  order  contains  no  reference  to  the  writ  of  habeas  corpus,  and 
I  believe  that  there  is  no  basis  for  construing  the  order  as  an  attempt  to  suspend 
that  right.  ’The  Constitution  (Article  I,  Section  9)  provides  that  not  even  Congress 
can  suspend  the  Writ  of  Habeas  Corpus  unless,  when  in  cases  of  rebellion  or  inva¬ 
sion,  the  public  safety  may  require  it. 

9.  There  have  been  a  number  of  cases  in  the  Supreme  C!ourt  considering  whether 
Writs  of  Habeas  Corpus  will  lie  from  military  triounals  to  federal  courts.  In  some 
cases,  the  order  constituting  the  tribunal  was  silent  as  to  the  use  of  the  writ,  but 
Justice  Jackson  for  the  Court  in  Johnson  v.  Eisenstranger,  339  U.S.  763  (1960), 
dealt  extensively  with  the  question  of  whether  non-resident  enemy  aliens  could  even 
use  the  writ.  As  to  those  cases  which  involve  U.S.  citizens,  or  aliens  on  U.S.  soil, 
the  case  of  In  re  Quirin,  317  U.S.  1  (1942),  plainly  established  that  habeas  corpus 
review  was  an  appropriate  means  for  defendants  to  test  the  jurisdiction  of  militaiy 
tribimals. 

With  due  deference  to  this  important  Committee  canying  out  your  oversight  func¬ 
tion  and  your  legislative  frmction,  I  suggest  that  it  would  be  well  to  adjourn  this 
hearing  pending  receipt  of  such  oilers  and  regulations  by  the  Secretary  of  Defense, 
as  are  contemplated  by  Section  4(b)  and  (c)  of  the  President’s  Order  as  well  as  the 
meaning  of  the  provision  in  Section  4(a)  of  punishment  "in  accordance  with  the  pen¬ 
alties  provided  under  applicable  law.” 
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Chairman  Leahy.  Thank  you,  General  Bell.  I  appreciate  your 
being  here,  and  you  bring  back  memories  of  my  early  davs  in  this 
Committee  where  I  think  my  seat  was  probably  so  far  back  that 
you  never  even  noticed  me  because  I  was  probably  behind  you.  I 
didn’t  care  much  for  the  seniority  system  back  then.  Now  that  I 
have  studied  it  25  years,  I  like  it  a  lot  better. 

Professor? 

STATEMENT  OF  SCOTF  L.  SILLIMAN,  EXECUTIVE  DIRECTOR, 
CENTER  ON  LAW,  ETHICS  AND  NATIONAL  SECURITY,  DUKE 
UNIVERSITY  SCHOOL  OF  LAW 

Mr.  SiLLiMAN.  Mr.  Chairman,  Senator  Hatch,  Senator  Specter, 
the  President’s  order  cites  as  one  of  its  legal  predicates  Article  21 
of  the  Uniform  Code  of  Military  Justice.  That  provision,  I  submit, 
creates  no  new  authority  in  the  President  as  to  milita^  commis¬ 
sions.  It  merely  acknowledges  that  in  establishing  the  jurisdiction 
for  courts-martial.  Congress  did  not  deprive  these  commissions,  an¬ 
other  type  of  legal  tribunal,  of  concurrent  jurisdiction  with  respect 
to  offenses  which,  by  statute  or  by  the  law  of  war,  may  be  tried  by 
these  commissions. 

As  to  statutory  offenses.  Congress  clearly  has  the  authority 
under  Article  I,  section  8,  clause  10,  to  define  and  punish  offenses 
against  the  law  of  nations,  of  which  the  law  of  war  is  a  subset.  But 
it  has  done  so  only  in  a  very  restricted  manner,  notably,  in  the  War 
Crimes  Act  of  1996,  none  of  whose  provisions  are  applicable  to 
what  we  are  dealing  with  in  this  instance.  So  we  must,  therefore, 
look  to  the  law  of  war  for  the  predicate  authority  for  military  com¬ 
missions. 

Customary  international  law  recognizes  the  right  of  a  military; 
commander  to  use  military  commissions  to  prosecute  offenses 
against  the  law  of  war,  offenses  which,  by  definition,  must  take 
place  within  the  context  of  a  recognized  state  of  armed  conflict.  I 
maintain  that  shortly  before  9  o’clock  in  the  morning  on  Tuesday, 
September  11th,  we  were  not  in  a  state  of  armed  conflict  and  we 
did  not  enter  into  a  state  of  armed  conflict  until  some  time  there¬ 
after,  certainly  on  or  after  the  7th  of  October. 

Some  argue  that  the  events  of  that  horrendous  Tuesday  demand 
a  reappraisal  of  customary  international  law  concepts  regarding 
the  distinction  between  state  and  non-state  actors  and  that,  irre¬ 
spective  of  whether  the  attacks  were  carried  out  by  one,  19,  or  a 
greater  number  of  terrorist  non-state  actors,  that  they  should  none¬ 
theless  be  considered  acts  of  war.  I  cannot  agree  in  that.  The  an¬ 
swer  lies  in  legislation  rather  than  an  instantaneous  sweeping 
aside  of  traditional  customai^  law  concepts. 

Articles  18  and  21  of  the  Uniform  Code  of  Militaiy  Justice  could 
be  amended  to  allow  for  the  use  of  milita^  commissions  or  even 
courts-martial  to  tiy  offenses,  not  just  against  the  law  of  war  but 
against  the  law  of  nations,  and  could  include  the  broader  category 
of  offenses  such  as  we  are  dealing  with  on  September  11th. 

A  word  about  the  much  cited  case  of  Quinn  involving  the  eight 
German  saboteurs.  Although  the  Supreme  Court  did  sanction  the 
use  of  a  military  commission  in  that  instance,  it  did  so  in  the  clear 
context  of  a  formally  declared  war,  saboteurs  entering  this  country 
surreptitiously  and  illegally  at  a  time  frame  only  7  months  after 
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the  attack  on  Pearl  Harbor,  where  the  vulnerability  of  this  country 
was  shockingly  realized.  That  realization  of  vulnerability  also  gave 
birth  to  the  infamous  internment  camps  for  Japanese  Americans 
sanctioned  by  the  Supreme  Court  in  the  Korematsu  case.  The 
Korematsu  case  is  a  precedent,  Mr.  Chairman,  that  I  suggest  few 
would  want  to  bring  forward.  I  suggest  that  Quirin,  like 
Korematsu,  can  be  extended  too  far  beyond  its  context. 

I,  therefore,  see  a  weakness  in  the  legal  predicate  for  using  mili¬ 
tary  commissions  to  prosecute  o^enses  occurring  on  September 
11th,  and  I  believe  that  that  weakness  could  result  in  a  finding 
that  such  commissions  would  not  have  jurisdiction  over  those  of¬ 
fenses,  the  September  11th  offenses. 

I  also  have  policy  concerns,  Mr.  Chairman.  I  acknowledge  the 
convenience  and  perhaps  the  prudence  of  commissions  sitting  over¬ 
seas  for  terrorists  captured  incident  to  combat  in  Afghanistan  and 
the  Supreme  Court  opinions  can  be  read  as  precluding  judicial  re¬ 
view  in  those  cases.  Tliat  is  the  Eisentrager  case.  But  as  to  military 
commissions  sitting  in  this  country  prosecuting  resident  aliens,  I 
see  not  only  an  adverse  impact  upon  our  international  credibility, 
but  also  a  potential  tarnishing  of  a  proud  heritage  of  50  years  of 
military  justice  under  the  Uniform  Code  of  Military  Justice. 

Senators  Kennedy  and  Kohl  have  both  mentioned  the  Berenson 
case,  1996,  in  Peru.  I  would  suggest  that  there  appears  to  be  little 
difference  between  the  lack  of  protections  afforded  her  in  Peru  and 
the  minimal  due  process  standards  set  out  in  the  President’s  order. 

We  should  expect  a  reproach  from  the  international  community 
for  hypocrisy  since  we  continually  tout  ourselves  as  a  nation  under 
the  rule  of  law.  I  believe  such  a  criticism  could  result  in  a  frac¬ 
turing  of  the  disparate  coalition  that  has  been  forged  to  wage  a 
long-term  campaign  against  terrorism  worldwide,  a  campaign 
which  must  necessarily  go  farther  than  just  the  use  of  military 
force. 

Secondly,  many  in  this  country  do  not  accurately  perceive  the 
distinction  between  courts-martial  under  the  Uniform  Code  of  Mili¬ 
tary  Justice  and  military  commissions  to  be  empaneled  under  the 
President’s  order.  On  Sunday’s  televised  news  program  “Face  the 
Nation,”  former  Deputy  Attorney  General  George  Terwilliger  stated 
that  “there  is  a  fundamental  misconception  that  somehow  a  mili¬ 
tary  court  cannot  be  just.  Our  own  soldiers  and  airmen  are  subject 
to  military  justice  on  a  regular  basis.  The  military  can  provide  fair 
trials.” 

That  implies,  Mr.  Chairman,  that  military  commissions  will  gen¬ 
erally  follow  the  same  rules  of  procedure  and  modes  of  proof  of 
courts-martial.  As  this  Committee  knows,  that  is  not  the  case.  Re¬ 
grettably,  this  confusion  is  widespread,  and  I  have  a  great  concern 
that  in  pursuing  the  use  of  military  commissions,  especially  in  this 
country,  this  blurred  distinction  could  sully  the  image  of  militmy 
justice  under  the  code,  a  very  fair  and  impartial  system  of  whicn 
we  have  always  been  proud. 

I  look  forward  to  answering  any  questions  you  mi^t  have,  Mr. 
Chairman. 

[The  prepared  statement  of  Mr.  Silliman  follows:] 
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Scott  L.  Silliman,  Executive  Director,  Center  on  Law,  Ethics,  and  National 
Security,  Duke  University  School  of  Law 

Mr.  Chairman,  Senator  Hatr\  and  members  of  the  Committee.  My  name  is  Scott 
L.  Silliman  and  I  am  the  Executive  Director  of  the  Center  on  Law,  Ethics  and  Na¬ 
tional  Security  at  the  Duke  University  School  of  Law.  I  am  also  a  senior  lecturing 
fellow  at  Duke  and  hold  appointments  as  an  adjunct  professor  of  law  at  Wake  For¬ 
est  University,  the  University  of  North  Carolina,  and  North  Carolina  Central  Uni- 
versiw.  My  research  and  teaching  focuses  primarily  in  the  field  of  national  security 
law.  Prior  to  joining  the  law  faculty  at  Duke  University  in  1993,  I  spent  25  years 
as  a  uniformed  attorney  in  the  United  States  Air  Force  Judge  Advocate  General’s 
Department.  During  Operations  Desert  Shield  and  Desert  Storm,  I  served  as  the 
senior  Air  Force  attomw  for  Tactical  Air  Command,  the  mmor  command  providing 
the  majority  of  the  Air  Force’s  wSr-fighting  assets  to  General  Schwarzkopfs  Central 
Command. 

I  thank  you  for  the  invitation  to  discuss  with  the  Committee  some  of  my  concerns 
with  respect  to  the  inherent  tension  which  exists  in  successiullv  defending  against 
terrorism  while  at  the  same  time  preserving  our  freedoms.  In  the  event  that  mem¬ 
bers  of  al-Qaeda  are  captured  or  surrender  incident  to  the  military  campaign  in  Af¬ 
ghanistan,  or  if  individuals  suspected  of  complicity  in  the  attacks  of  September  11"’ 
are  arrested  in  this  country  or  elsewhere,  tnere  are  several  prosecutorial  options 
available  to  the  government.  These  are  (1)  trial  in  the  federal  district  courts,  as  was 
done  with  regard  to  those  responsible  for  the  initial  attack  upon  the  World  Trade 
Center  in  1993  and  upon  our  embassies  in  Kenya  and  Tanzania  in  1998;  (2)  trial 
in  the  courts  of  any  other  country,  under  the  principle  of  universal  jurisdiction;  (3) 
trial  before  some  t)rpe  of  an  international  tribimal,  either  one  currently  in  being  or 
one  to  be  established  in  the  future;  or  (4)  trial  by  milita^  commission  or  other  mili¬ 
tary  tribunal  established  by  the  President  in  his  capacity  as  Commander-in-Chief 
None  of  these  a^roaches  is  optimal;  all  have  problems  and  limitations  associated 
with  their  use.  Tne  President,  however,  has  inaicated  his  intent  to  pursue  the  use 
of  military  commissions  and,  accordingly,  my  comments  will  be  restricted  to  the 
militai^  order  issued  on  November  13"’  which  authorizes  the  detention,  treatment 
and  trial  of  certain  non-citizens  in  the  war  against  terrorism.  In  particular,  I  will 
discuss  what  I  consider  to  be  a  weakness  in  the  Administration’s  argument  regard¬ 
ing  the  President’s  legal  predicate  for  authorizing  the  use  of  military  commissions 
with  respect  to  the  terrorist  attacks  on  September  11th,  a  weakness  which  I  believe 
needs  to  be  remedied  by  the  Congress  through  legislation.  I  will  then  discuss  my 
poli(w  concerns  as  to  the  overall  breadth  of  the  current  order  and  how  I  believe  it 
could  adversely  impact  our  international  credibility  as  a  nation  under  the  rule  of 
law. 


Authority  of  the  President  to  Authorize  Military  Commissions 

The  military  order  of  November  13'^  lists  three  statutory  provisions  which,  in  ad¬ 
dition  to  the  President’s  constitutional  powers,  are  cited  as  authority  for  the  order. 
'These  are  the  Authorization  for  Use  or  Military  Force  Joint  Resolution,  signed  by 
the  President  on  September  18,  2001,  and  Articles  21  and  36  of  the  Uniform  Code 
of  Military  Justice.  As  to  the  Joint  Resolution,  the  k^  operative  language  is  con¬ 
tained  in  Section  2(a)  which  authorizes  the  President  “to  use  all  necessary  and  ap¬ 
propriate  force  against  those  nations,  organizations,  or  persons  he  determines 
planned,  authorized,  committed,  or  aided  the  terrorist  attacks  that  occurred  on  Sept 
11,  2001,  or  harbored  such  organizations  or  persons,  in  order  to  prevent  any  future 
acts  of  international  terrorism  against  the  United  States  by  such  nations,  organiza¬ 
tions  or  persons.”  Section  2(b)  declares  that  Congress,  through  this  resolution,  is 
satisfying  its  own  requirements  under  the  War  Powers  Resolution  of  1973  regarding 
the  need  for  a  specific  statutory  authorization  approving  the  use  of  our  armed  forces 
in  this  regard.  'There  can  be  no  doubt  that  the  Joint  Resolution  is  meant  to  buttress 
and  affirm  the  President’s  right  as  commander-in-chief  to  use  force  in  self-defense 
against  a  continuing  threat,  either  from  a  state  or  a  non-state  actor.  This  inherent 
right  of  self-defense,  clearly  rec(^;nized  in  customary  international  law  and  codified 
(but  not  supplanted)  by  Article  51  of  the  United  Nations  Charter,  was  reiterated  in 
United  Nations  Security  Council  resolutions  1368  of  September  12"’  (Security  Coun¬ 
cil  Res.  1368,  UN  Doc.  SC/7143)  and  1373  of  September  28"’  (Security  Council  Res. 
1373,  UN  Doc.  SC/7168),  both  of  which  referred  directly  to  the  attacks  of  September 
11th.  It  should  be  noted,  however,  that  although  there  are  froquent  references  in 
the  text  of  the  Joint  Resolution  to  “terrorist  acts”  and  “acts  oi  international  ter¬ 
rorism”,  nowhere  in  the  resolution,  or  in  the  presidential  signing  statement,  is  there 
any  mention  or  characterization  of  the  attacks  of  September  11"*  as  acts  of  war. 
They  are  clearly  denoted  as  terrorist  acts. 
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Under  the  Constitution,  Congress  was  wanted  authority  to  make  rules  for  the 
government  of  the  land  and  naval  forces  (icicle  I,  Section  8,  Clause  14).  It  did  so 
most  recently  through  enactment  of  the  Uniform  Code  of  Military  Justice  (UCMJ), 
10  U.S.C.  §§801  et  seq.,  in  1950.  Article  21  of  the  Code,  cited  in  the  President’s  mili¬ 
tary  order,  mentions  militaiy  commissions  but  does  so  only  in  acknowledging  that 
the  Code’s  creation  of  jurisdiction  in  courts-martial  to  try  perscus  subject  to  the 
UCMJ,  does  “not  deprive  military  commissions... of  concurrent  jurisdiction  with  re¬ 
spect  to  offenders  or  offenses  that  by  statute  or  by  the  law  of  war  may  be  tried  by 
military  commissions,  provost  courts,  or  other  military  tribunals”  (10  U.S.C.  §821). 
A  corresponding  provision  in  Article  18  of  the  UCMJ,  although  not  cited  in  the  mili¬ 
tary  order,  provides  that  “(G)eneral  courts-martial  also  have  jurisdiction  to  try  aiw 
person  who  by  the  law  of  war  is  subject  to  trial  by  a  military  tribunal  and  may  ad¬ 
judge  any  punishment  permitted  by  the  law  of  war”  (10  U.S.C.  §818).  Articles  18 
and  21  can  only  be  read  as  reflective  of  Congress’  intent,  by  enacting  statutory  au¬ 
thority  for  trials  by  courts-martial  and  providing  for  the  concurrent  iurisdiction  of 
courts-martial  with  military  commissions,  not  to  divest  the  latter  of  the  jurisdiction 
that  they  have  by  “statute  or  by  the  Law  of  War”.  'The  other  provision  of  the  UCMJ 
specifically  cited  in  the  military  order  is  Article  36,  10  U.S.C.  §  836,  which  is  a  gen¬ 
eral  delegation  of  authority  to  the  President  to  prescribe  trial  procedures,  including 
modes  oi  proof,  for  courts-martial,  milita^  commissions,  and  other  military  tribu¬ 
nals.  'This  provision  states  that  the  President  shall,  “so  far  as  he  considers  prac¬ 
ticable,  apply  th^  principles  of  law  and  the  rules  of  evidence”  as  generally  used  in 
criminal  cases  in  federal  district  courts  (10  U.S.C.  §836).  In  the  military  order,  the 
President  makes  a  specific  findii^  that  using  those  rules  would  not  be  practicable 
in  light  of  the  “danger  to  the  safety  of  the  United  States  and  the  nature  of  inter¬ 
national  terrorism”  (lection  1(f),  Military  Order  of  November  13,  2001).  This  provi¬ 
sion,  therefore,  has  relevance  only  to  the  rules  for  the  conducting  of  military  com¬ 
missions,  rather  than  to  the  authority  for  establishing  them. 

Has  Congress  legislated  as  to  war  crimes,  other  than  in  the  UCMJ?  Although  the 
Constitution  grants  Congress  authority  to  define  and  punish  offenses  against  the 
law  of  nations  (Article  I,  Section  8,  Clause  10),  it  has  done  so  only  in  a  veiy  limited 
manner  through  the  War  Crimes  Act  of  1996  (18  U.S.C.  §2441).  ’That  statute  makes 
punishable  any  grave  breach  or  violation  of  common  Article  3  of  the  Geneva  Conven¬ 
tions,  any  violation  of  certain  articles  of  Hague  Convention  IV  of  1907,  or  a  violation 
of  the  Protocol  on  Prohibitions  or  Restrictions  on  the  Use  of  Mines,  Booby-'Traps  and 
Other  Devices,  when  either  the  perpetrator  or  the  victim  is  a  member  of  the  United 
States  armed  forces  oi:  a  national  of  the  United  States.  None  of  these  treaty  provi¬ 
sions,  violations  of  which  are  proscribed  under  the  Act,  appear  to  be  applicable  with 
regard  to  the  terrorist  attacks.  Therefore,  since  the  only  relevant  statutory  ref¬ 
erences  to  military  commissions  are  contained  in  the  UCMJ,  and  those  only  recog¬ 
nize  jurisdiction  with  respect  to  offenses  proscribed  by  statute  (of  which  none  appy 
here)  or  the  law  of  war,  a  subset  of  international  law,  it  is  the  law  of  war  to  wnicn 
we  must  now  turn. 

Customary  international  law  clearly  recognizes  the  authority  of  a  military  com¬ 
mander  to  use  militaiy  tribunals  to  prosecute  offenses  against  the  jus  in  bello  occur¬ 
ring  during  an  armed  conflict.  'The  jus  in  bello,  regulating  how  war  should  be  con¬ 
ducted,  diners  from  the  jus  ad  bellum,  which  governs  when  the  use  of  force  is  per¬ 
missible  by  one  state  against  another.  Our  history  is  replete  with  instances  of  mili¬ 
tary  tribunals  being  used  to  deal  with  violations  of  the  7'us  in  bello  in  times  of  armed 
conflict,  with  the  trials  of  General  Yamashita  and  the  German  saboteurs  during 
World  War  II  being  the  most  recent  examples. 

My  concern  with  regard  to  the  legal  predicate  for  the  application  of  the  Presi¬ 
dent's  military  order  is  that  violations  of  the  law  of  war — the  Jus  in  bello — do  not 
occur  within  a  vacuum;  they  must  by  definition  occur  within  the  context  of  a  recog¬ 
nized  state  of  armed  conflict.  I  maintain  that  at  shortly  before  9:00  am  on  the  morn¬ 
ing  of  September  11th,  we  were  not  in  a  state  of  armed  conflict  and  we  did  not  enter 
into  such  a  state  until  sometime  thereafter.  Therefore,  with  regard  to  the  attacks 
of  September  11th,  the  principal  event  prompting  our  armed  response  in  self-de¬ 
fense  against  Osama  bin  Laden  and  the  al-Qaeda  o^anization  in  Afghanistan,  these 
are  clearly  acts  of  terrorism  in  violation  of  international  law,  but  not  necessarily  vio¬ 
lations  of  the  law  of  war.  If  my  premise  is  correct,  then  it  presents  an  impediment 
to  using  military  commissions  for  the  trial  of  those  charged  with  or  complicit  in 
those  particular  attacks,  as  distingmshed  from  charges  relating  to  later  events. 
Some  may  argue  that  the  events  of  September  11*>>  demand  a  reappraisal  of  existing 
customary  international  law  concepts  with  regard  to  the  distinction  between  state 
and  non-state  actors  and  that,  irrespective  of  whether  the  attacks  were  carried  out 
by  one,  nineteen,  or  a  greater  number  of  terrorist  non-state  actors,  these  attacks 
snould  be  considered,  at  the  instant  they  occurred,  as  nothing  short  of  an  act  of  war. 
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I  am  unwilling  to  concur  in  that  argument  and,  as  will  be  discussed  later,  I  believe 
the  answer  to  this  problem  lies  in  legislation  rather  than  an  instantaneous  sweeping 
aside  of  longstanding  principles  of  customary  law. 

In  many  of  the  Administration’s  pronouncements  in  support  of  the  military  order 
of  November  13th,  the  Supreme  Court  opinion  in  Ex  Parte  Ouirin,  317  US  1  (1942), 
is  mentioned.  I  submit  that  Ex  Parte  Quirin,  the  case  involving  the  eight  German 
saboteurs  who,  in  1942,  landed  on  our  snores  in  Florida  and  Long  Islana  with  intent 
to  do  damage  to  our  defense  facilities,  bears  closer  scrutiny  than  it  has  been  given 
by  military  commission  proponents.  The  Supreme  Court  sanctioned  the  use  of  a 
military  commission  to  tiy  tne  saboteurs,  but  did  so  in  the  context  where  there  was 
a  formal  declaration  of  war  by  Congress  and  the  individual  saboteurs  had  entered 
this  country  surreptitiously.  Even  though  one  of  them,  Haupt,  claimed  to  be  an 
American  citizen  by  virtue  of  the  naturalization  of  his  parents  while  he  was  still 
a  minor,  the  Court  determined  that  such  citizenship  did  “not  relieve  him  from  the 
consequences  of  a  belligerency  which  is  unlawful  because  in  violation  of  the  law  of 
war"  (Ex  Parte  Quirin,  317  U.S.  317,  37  (1942)).  Throughout  Chief  Justice  Stone’s 
opinion,  there  are  references  to  the  power  of  the  President  as  Commander-in-Chief 
in  time  of  war.  Ten  years  later.  Justice  Robert  Jackson,  in  his  concurring  opinion 
in  the  Steel  Seizure  Case,  would  develop  his  oft-quoted  analysis  of  presidential  pow¬ 
ers  in  relation  to  those  of  Congress  and  determine  that  the  President’s  authority  is 
at  a  maximum  when  he  acts  pursuant  to  an  express  or  implied  authorization  of 
Congress  (Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  US  679,  592  (1952)).  The 
Concessional  ofeclaration  of  war  against  Germany  was  just  such  a  mandate  for 
President  Roosevelt,  especially  beanng  in  mind  that  the  eight  saboteurs  breached 
our  shores  just  seven  months  after  the  attack  on  Pearl  Harbor  where  the  vulner¬ 
ability  of  this  coimtry  to  attack  was  shockingly  realized.  That  realization  of  vulner¬ 
ability  also  gave  birth  to  the  infamous  internment  camps  for  Japanese  Americans 
which  were  established  during  this  veiw  same  period  ana  which  were  sanctioned  by 
the  Supreme  Court  in  Korematsu  v.  United  States,  323  US  214  (1944),  an  opinion 
which  virtually  no  one  claims  has  continued  precedential  value.  Thus,  I  suggest  that 
to  draw  authority  from  Ex  Parte  Quirin  for  the  milita^  order  of  November  13“'  is 
to  take  the  case  out  of  the  context  of  the  very  specific  circumstances  in  which  it  was 
decided,  a  declared  war  and  a  Supreme  Court  desiring  to  maximize  the  President’s 
authority  to  act  to  defend  our  shores  against  an  attack  from  state  actors.  No  such 
context  exists  now,  no  matter  how  much  we  proclaim  the  “acts  of  war”  of  September 
11“'  and  try  to  make  terrorists  into  state  actors. 

In  conclusion  of  the  first  part  of  my  statement,  dealing  with  what  I  consider  a 
weakness  in  the  argument  for  the  President’s  le^al  authority  to  use  military  com¬ 
missions  to  prosecute  terrorists  for  offenses  against  the  war  of  war  occurring  on 
September  11“’,  I  submit  that  this  weakness  can  be  remedied,  certainly  as  to  future 
acts  of  terrorism  which  do  not  reach  to  the  level  of  being  offenses  against  the  law 
of  war.  If  Congress  were  to  enlarge  the  scope  of  Articles  18  and  21  of  the  Uniform 
Code  of  Military  Justice  by  either  changing  the  words  “law  of  war”  to  “law  of  na¬ 
tions”,  thereby  incorporating  acts  such  as  those  of  September  11th,  or  by  inserting 
additional  language  setting  forth  specifically  denoted  acts  of  terrorism,  such  an 
amendment  would  empower  military  commissions  (Article  21)  and  courts-martial 
(Article  18)  to  prosecute  acts  of  terrorism  outside  the  context  of  a  recognized  state 
of  armed  conflict.  As  to  the  use  of  courts-martial,  however,  this  would  necessitate 
pretrial,  tried  and  post-tried  procedures,  including  modes  of  proof,  as  prescribed  in 
the  Manual  for  Courts-Martial,  Exec.  Order  12960,  63  Fed.  Reg.  30065  (June  2, 
1998),  unless  the  President,  acting  under  the  Connessional  delegation  of  Article  36 
of  the  Code,  were  to  modify  those  procedures,  as  he  has  done  in  the  November  13'*' 
military  order. 

Policy  Concerns  Regarding  the  Use  op  Military  Commissions 

Mr.  Chairman,  my  comments  to  this  point  have  reflected  a  sp^fic  legal  concern 
regarding  the  Constitutional  predicate  for  the  President  to  authorize  the  use  of  mili¬ 
tary  commissions.  I  would  now  like  to  share  with  the  Committee  my  more  general 
policy  concerns  rraarding  the  choice  of  military  commissions  as  against  other  pros¬ 
ecutorial  forums.  1  should  say  at  the  outset  that  my  area  of  greatest  concern  is  with 
respect  to  military  commissions  sitting  in  the  Umted  States  and  prosecuting  resi¬ 
dent  aliens  who  entered  this  country  legally  and  whose  only  offense  might  be  that 
they  are,  or  were  at  some  time  in  the  past,  members  of  al-Qaeda.  I  aduiowledge 
the  convenience  and  possible  prudence  of  commissions  sittir^  in  overseas  areas,  es¬ 
pecially  in  a  theater  of  military  operations,  for  the  nrosewtirm  of  those  membera  of 
al-Qaeda  who  are  captured  incident  to  combat  in  Afghanistan,  and  I  Uiink  an  argu¬ 
ment  could  certainly  be  made  that  the  Supreme  Court’s  opinion  in  Johnson  v. 
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Eisentrager,  339  U.S.  763  (1960)  would  preclude  judicial  review  by  the  Article  III 
courts  over  such  commissions  held  overseas.  The  concept  of  military  commissions 
sitting  in  this  country  is  another  matter. 

The  administration  has  evidenced  frustration  with  what  it  perceives  to  be  restric¬ 
tions  and  limitations  that  seemingly  hinder  prosecutors  in  attempting  to  bring  ter¬ 
rorists  to  trial  in  our  federal  distnct  courts.  Mention  has  been  made  of  the  rules 
governing  disclosure  which  would  compel  release  of  sensitive  intelligence  informa¬ 
tion.  The  lengthy  trials  of  those  convicted  of  the  1993  bombing  of  the  World  Trade 
Center  and  the  1998  attacks  upon  our  embassies  in  Afnca  are  cited  as  examples 
of  the  inability  of  the  federal  district  courts  to  adequately  cope  with  trials  of  terror¬ 
ists.  Further,  it  is  argued  that  a  criminal  justice  system  which  incorporates  rehabili¬ 
tation  and  reincorporation  into  society  as  part  of  the  sentencing  process  is  ill-suited 
to  deal  with  those  whose  zealous  religious  oeliefs  idealize  martyrdom.  I  suggest  that 
these  arguments  are  not  necessarily  persuasive.  Congress  has  provided  tools  for 

f>rosecutors  to  deal  with  classified  information  in  criminal  trials,  notably  the  Classi- 
ied  Information  Procedures  Act,  18  U.S.C.  App  §  1  et  se^.  (1980),  and  the  two  prior 
successful  convictions  cf  al-Qaeda  terrorists  are  indicative  that  it  can  be  done,  no 
matter  how  problematic  for  prosecutors  the  trials  may  be. 

As  to  the  option  of  using  international  tribunals,  I  concede  that  no  existing  tri¬ 
bunal  has  jurisdiction  over  the  terrorists.  Neither  the  ad  hoc  tribunal  for  the  former 
Yugoslavia,  nor  the  one  for  Rwanda,  could  prosecute  terrorists  without  the  United 
Nations  Security  Council  having  to  make  specific  amendments  to  either  of  their  re¬ 
spective  charters.  The  International  Criminal  Court,  a  UN  sponsored  treaty-based 
tribunal,  is  not  yet  in  existence  and,  even  if  a  sufficient  number  of  states  were  able 
to  quickly  ratify  the  Rome  Treaty,  that  tribunal  has  only  prospective  jurisdiction. 
Lastly,  although  the  United  Nations  Security  Council  could  create  yet  another  ad 
hoc  tribunal  for  the  specific  purpose  of  dealing  with  terrorist  acts,  any  such  attempt 
would  surely  founder  because  of  the  inability  of  the  international  community  to 
agree  upon  a  definition  of  “terrorism” — a  flaw  that  greatly  restricts  the  feasibility 
of  using  any  international  tribimal  for  this  purpose.  Thus,  international  tribunals 
do  not  provide  us  with  a  current,  viable  forum  for  prosecuting  terrorists. 

The  third  option,  trials  hy  other  countries  under  the  iurisdictional  principle  of  uni¬ 
versality,  is  not  well-suitedf  to  the  United  States  for  policy  reasons.  I  agree  with  crit¬ 
ics  of  this  option  that  America  needs  to  be  directly  or  at  least  indirectly  involved 
in  the  prosecution  because  the  attack  upon  our  people  and  our  facilities  occurred 
within  our  country  and  we  clearly  have  the  greatest  interest  in  prosecuting  those 
responsible  for  or  complicit  in  the  attacks.  Further,  the  opportunity  for  capital  pun¬ 
ishment,  and  its  ar^able  deterrence  value,  is  greatly  diminished  when  other 
sovereigns  conduct  the  prosecutions  within  their  own  countries.  This  potential 
choice  of  forum  is  the  least  practical. 

Acknowledging  that  none  of  the  prosecutorial  forums  is  optimal,  but  that  the  two 
most  feasible  are  trials  in  our  federal  district  courts  and  tnals  by  military  commis¬ 
sion,  the  President  clearly  signaled  his  intent  on  November  13"’  to  use  the  latter. 

I  suggest  that  this  choice  may  entail  costs  which  outweigh  the  benefits,  notably  with 
regard  to  commissions  sitting  in  this  country.  I  believe  we  should  be  cognizant  of 
a^tential  adverse  impact  upon  our  international  credibility,  as  well  as  a  tarnishing 
or  the  image  of  60  years  of  military  Justice  under  the  UCMJ. 

It  was  but  five  years  ago  that  the  United  States  roundly  condemned  the  conviction 
by  a  military  tribunal  in  Peru  of  New  York  native  Lori  Berenson  on  charges  of  ter¬ 
rorism.  Through  official  channels,  we  requested  that  she  be  retried  in  a  civilian 
court  because  of  the  lack  of  due  process  worded  her  in  the  tribunal.  Our  cries  of 
unfairness  were  echoed  by  United  Nations  officials  who  openly  criticized  Peru’s  anti¬ 
terrorism  military  courts.  There  seems  little  difference  in  the  measure  of  due  proc¬ 
ess  afforded  Berenson  in  Peru  and  what  is  called  for  imder  the  President’s  mihtary 
order,  and  I  believe  this  opens  us  to  a  charge  of  hypowsv  fh>m  the  international 
community.  The  force  of  this  criticism  could  be  lessened  if  those  who  advise  the  Sec- 
retaiy  of  Defense  coimsel  him  to  ensure  a  high  level  of  due  process  in  the  regula¬ 
tions  establishing  the  commissions,  but  the  charge  laid  i^ainst  us  can  never  be  to¬ 
tally  ameliorateo.  Consequently,  I  believe  our  use  of  milit^  commissions  may  re¬ 
sult  in  a  fracturing  of  the  large  and  disparate  coalition  which  has  been  put  together 
to  wage  the  long-term  campaign  against  terrorism  worldwide,  a  campaign  which 
must  necessarily  involve  far  more  man  the  use  of  military  force.  As  to  my  second 
point,  my  sense  is  that  the  American  people  do  not  accurately  perceive  the  distinc¬ 
tion  between  courts-martial  under  the  miutaty  justice  system  and  military  commis¬ 
sions  which  could  be  empaneled  under  the  Prwdent’s  order.  I  have  heard  it  said 
on  radio  talk  shows  that  if  military  cMnmissifms  are  good  enough  (or  our  servicemen 
and  servicewomen,  then  they  are  certainly  good  enough  for  terrorists.  Even  former 
Deputy  Attorney  General  George  Terwilliger,  on  this  past  Sunday’s  news  program 
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Face  the  Nation,  said  that  “there  is  a  fundamental  misconception  that  somehow  a 
military  court  cannot  be  just.  Our  own  soldiers  and  -airmen  are  subject  to  military 
justice  on  a  regular  basis.  The  military  can  provide  fair  trials.”  This  sugi^ests  to  me 
that  a  segment  of  the  American  people,  having  perhaps  become  acquainted  with 
military  justice  through  the  portrayal  of  courts-martial  on  television  or  in  the  mov¬ 
ies,  befieve  that  military  commissions  will  generallv  follow  the  same  rules  of  proce¬ 
dure  and  modes  of  proof.  This  Committee  knows  that  is  not  so.  There  is  a  marked 
contrast  in  the  protections  afforded  our  service  personnel  under  the  military  justice 
system,  and  the  lack  of  due  process  in  military  commissions.  To  illustrate,  there  is 
a  guarantee  of  judicial  review  under  the  former;  that  is  specifically  denied  under 
the  latter.  Although  courts-martial  may,  under  certain  circumstances  be  closed  to 
the  public,  the  evidentiaiy  rules  and  burden  of  proof  required  for  conviction  are  vir¬ 
tually  identical  to  those  in  our  federetl  district  courts:  that  is  not  the  case  in  military 
commissions.  In  other  words,  the  two  systems  have  little  in  common,  and  this  must 
be  made  clear  as  the  debate  on  the  propriety  of  using  military  commissions  con¬ 
tinues. 

In  the  final  analysis,  the  decision  is  one  for  the  President  to  make,  and  he  has 
already  indicated  tne  probable  path  he  intends  to  pursue.  I  believe,  however,  that 
hearings  such  as  are  teing  conducted  by  this  Committee  will  allow  for  a  broad  and 
balanced  airing  of  views  on  this  issue,  not  only  to  hopefully  better  inform  the  Mem¬ 
bers  in  both  cnambers,  but  also  to  give  the  Auministration  the  benefit  of  addition^ 
voices  in  the  debate.  This  should,  and  must,  be  done  before  the  first  terrorist  is 
brought  to  trial. 

Mr.  Chairman,  Senator  Hatch  and  members  of  the  Committee,  thank  you  again 
for  inviting  me  to  share  my  concerns  with  you.  I  look  forward  to  answering  any 
questions  you  might  have. 

Chairman  Leahy.  Thank  you  very  much,  Professor.  I  appreciate 
that,  and  I  also  appreciate  very  much  you  making  that  very  needed 
distinction  between  these  tribunals  and  our  well-established — ^you 
were  a  colonel  in  the  military,  and  you  know  the  well-established 
rules  of  military  tribunals. 

Ms.  Martin,  thank  you  very  much,  and,  again,  I  appreciate  you 
spending  so  much  time  here  with  us  today.  Please  go  ahead  and 
testify. 

STATEMENT  OF  KATE  MARTIN,  DIRECTOR,  CENTER  FOR 
NATIONAL  SECURITY  STUDIES,  WASHINGTON,  D.C. 

Ms.  Martin.  Thank  you,  Mr.  Chairman,  and  I  thank  the  Com¬ 
mittee  for  the  opjportunity  to  appear  today,  and  I  particularly  want 
to  thank  the  chairman  for  convening  this  extraordinarily  important 
series  of  oversight  hearings. 

The  Government’s  efforts  to  identify  the  perpetrators  of  the  ter¬ 
rible  attacks  on  September  11th  and  to  prevent  future  attacks  be¬ 
fore  they  occur  could  not  be  more  crucial.  But  we  have  become  in¬ 
creasingly  concerned  that,  instead  of  conducting  a  focused  and  ef¬ 
fective  Taw  enforcement  investigation,  the  Government  has  turned 
instead  to  a  number  of  radical  and  overly  broad  measures  that 
threaten  basic  rights  without  in  turn  providing  any  increased  secu¬ 
rity. 

While  some  have  cast  the  terrible  situation  we  find  ourselves  in 
today  as  one  in  which  we  must  decide  what  liberties  we  are  willing 
to  sacrifice  for  an  increased  measure  of  safety,  I  do  not  believe  that 
is  an  accurate  or  helpful  analysis.  Before  asking  what  trade-^  ffs 
are  constitutional,  we  must  ask  what  we  gain  in  security  by  re¬ 
stricting  our  civil  liberties. 

The  common  thread  in  the  Justice  Department’s  recent  actions 
in  detaining  individuals,  providing  for  eavesdropping,  and  the 
l^sident’s  order  on  military  commissions  is  the  sea^Qr  and  lack 
of  public  and  congressional  participation  in  adopting  those  meas- 


86 


ures.  It  is  only  by  forcing  the  Government  to  articulate  why  and 
how  particular  restrictions  on  our  liberties  will  contribute  to  secu- 
ritv  that  we  can  have  any  guarantee  that  the  steps  being  taken 
will,  in  fact,  be  effective  against  terrorism. 

The  hearing  today  I  believe  is  the  crucial  first  step  in  that  open 
and  public  dialo^e  which  to  date  has  been  prevented  by  the  ad¬ 
ministration’s  unilateral  actions. 

I  want  to  talk  briefly,  I  think,  about  the  detentions  and  only  for 
a  moment  about  military  commissions.  As  this  Committee  is  well 
aware,  in  the  past  couple  of  months  more  than  1,000  people  have 
been  detained  according  to  the  Justice  Department.  Some  600  peo¬ 
ple  are  still  in  detention.  At  the  same  time,  law  enforcement  offi¬ 
cials  have  on  several  occasions  been  careful  to  state  that  only  a 
handful  of  those  individuals,  maybe  10  or  20,  have  in  any  way  been 
tied  to  the  hijackers  from  September  19th  or  other  members  of  A1 
Qaeda  or  bin  Laden.  Hundreds  of  others  are  currently  in  jail.  While 
the  Department  asserts  that  their  rights  are  being  respected  and 
that  it  has  complied  with  all  applicable  constitutional  and  legal 
limits,  it  has  until  yesterday  refused  to  release  that  information 
which  the  public  and  this  Committee  needs  to  assure  ourselves 
that  that  is,  in  fact,  the  case. 

While  we  welcome  the  disclosures  of  the  Attorney  General  yester¬ 
day,  giving  some  partial  information  about  the  individuals  who 
have  been  detained,  we  join  in  Senator  Feingold’s  request  and  de¬ 
mand  for  a  full  accounting  of  everyone  who  has  been  detained. 

There  are  certaii  ly  numerous  press  accounts  which,  if  accurate, 
raise  serious  questions  about  wnether  or  not  individuals’  rights 
have  been  violated  in  serious  and  unconstitutional  ways.  Most  spe¬ 
cifically,  it  appears  that  perhaps  ten,  perhaps  hundreds  of  individ¬ 
uals,  including  United  States  citizens,  have  been  held  for  weeks,  if 
not  months,  in  jail  when  the  FBI  and  the  Government  has  no  infor¬ 
mation  connecting  them  in  any  way  to  the  September  11th  attacks. 

'There  are  examples,  some  of  them  I  am  sure  the  Committee  is 
aware  of.  Perhaps  the  most  egregious  one  is  the  two  American  citi¬ 
zens  who  were  held  in  jail,  a  father  and  a  son,  one  for  several 
weeks  and  one  for  several  months,  on  charges  that  they  possessed 
suspicious  passports.  A  Federal  judge  finally  had  an  opportunity  to 
look  at  it,  and  it  turned  out  that  the  plastic  on  the  passport  nad 
split,  presumably  because  of  age.  The  key  factor,  it  would  appear, 
in  those  people  spending  time  in  jail  while  the  FBI  is  conducting 
an  investigation  appears  to  be  their  Arabic-sounding  name,  despite 
their  U.S.  citizenship. 

The  Justice  Department  has  defended  the  detentions  by  saying 
that  ail  the  individuals  now  in  custody  have  been  charged,  either 
under  the  criminal  law  or  as  immigration  violations.  1  think  the 
question  that  this  Committee  needs  to  ask  and  the  public  needs  to 
be  assured  about  is:  On  what  justification  are  such  individuals  held 
in  jail  before  there  has  been  a  trial  convicting  them  either  on  a 
criminal  charge  or  having  violated  the  immigration  laws? 

What  we  are  especially  concerned  about  that  appears  to  be  hap¬ 
pen!^  is  that  people  who  have  been  arrested  are  being — excuse 
me.  llie  Justice  Department  has  made  an  effort  that  when  people 
are  arrested  on  either  immigration  or  criminal  charges,  has  urged 
all  of  the  authorities  that  bail  should  be  denied  and  as  a  blanket 
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matter  has  urged  that  they  be  kept  in  jail  pending  trial.  That  obvi¬ 
ously  raises  serious  concerns  about  impnsonment  without  there 
being  adequate  probable  cause  of  a  crime  and  without  meeting  the 
constitutional  standards. 

I  just  want  to  mention  one  thing,  if  I  might.  On  the  material  wit¬ 
ness  warrants,  Mr.  Chertoff  said  that  he  was  prohibited  from  iden¬ 
tifying  those  individuals  who  were  being  held.  I  don’t  believe  Rule 
6(e),  governing  grand  jury  secrecy,  says  an3i;hing  about  not  dis¬ 
closing  the  number  of  individuals  held  on  a  material  witness  war¬ 
rant.  I  might  also  mention  that  there  has  been  information  dis¬ 
closed  to  the  press  about  not  only  the  identities  of  the  core  sus¬ 
pects,  but  the  evidence  against  them. 

Perhaps  in  the  question  period  I  might  have  an  opportunity 
briefly  to  discuss  military  commissions. 

[The  prepared  statement  of  Ms.  Martin  follows:] 

Statement  of  Kate  Martin,  Director,  Center  for  National  Security  Studies 

Thank  you  Mr.  Chairman  and  Vice-Chairman  for  the  opportunity  to  testify  today 
on  behalf  of  the  Center  for  National  Security  Studies.  The  Center  is  a  civil  liberties 
organization,  which  for  30  years  has  worked  to  ensure  that  civil  liberties  and  human 
rights  are  not  eroded  in  the  name  of  national  security.  The  Center  is  ^ided  by  the 
conviction  that  our  national  security  must  and  can  be  protected  vnthout  under¬ 
mining  the  fundamental  rights  of  individuals  guaranteed  by  the  Bill  of  Rights.  In 
our  work  on  matters  ranging  from  national  security  surveillance  to  intelligence  over¬ 
sight,  we  begin  with  the  premise  that  both  national  security  interests  and  civil  lib¬ 
erties  protections  must  be  taken  seriously  and  that  by  doing  so,  solutions  to  appar¬ 
ent  conflicts  can  often  be  found  without  compromising  either. 

We  commend  the  Committee  for  holding  this  series  of  oversight  hearings  to  exam¬ 
ine  how  the  Justice  Department  can  persevere  our  freedoms  while  defending  against 
terrorism.  After  the  scheduled  examination  of  the  D^artment’s  current  initiatives 
and  activities  in  investigatng  the  September  11  attack,  we  urge  the  government  to 
next  examine  how  the  D^artment  of  Justice  intends  to  implement  the  new  authori¬ 
ties  granted  in  the  USA  PATRIOT  Act. 

Certainly,  there  is  no  greater  government  responsibility  today  than  to  work  to 
prevent  future  terrorist  attacks  like  those  on  September  11.  The  Attorney  General 
and  the  FBI  Director  share  the  enormous  responsibility  of  carrying  out  an  effective 
investigation  to  prevent  more  attacks.  Of  equal  importance  is  Congress’  responsi¬ 
bility  to  conduct  oversight  of  that  investigation  to  protect  our  security  and  to  protect 
the  Constitution. 

While  some  have  cast  the  terrible  situation  we  find  ourselves  in  today  as  one  in 
which  we  must  decide  what  liberties  we  are  willing  to  sacrifice  for  an  increased 
measure  of  safety,  I  do  not  believe  that  is  an  accurate  or  helpful  analysis.  Before 
asking  what  traue-offs  are  constitutional,  we  must  ask  what  gain  in  security  is  ac¬ 
complished  by  restrictions  on  civil  liberties.  It  is  only  by  forcing  the  Justice  Depart¬ 
ment  to  articulate  why  and  how  particular  restrictions  will  contribute  to  security 
and  that  we  can  have  assurance  that  the  steps  being  taken  will  be  effective  against 
terrorism.  This  hearing  today  is  the  beginning  of  that  essential  inquiry. 

Immediately  following  the  September  11  attacks,  we,  along  with  more  than  140 
organizations  from  across  the  political  spectrum  called  for  me  apprehension  and 
punishment  of  the  perpetrators  of  those  horrors.  At  the  same  time,  we  all  recognized 
that  we  can,  as  we  have  in  the  past,  in  times  of  war  and  of  peace,  reconcile  the 
recrements  of  securi^  with  the  demands  of  liberty. 

tlie  government’s  efforts  to  identify  any  perpetrators  and  to  prevent  fiiture  at¬ 
tacks  before  they  occur  could  not  be  more  crucial.  But  we  have  b^me  increasingly 
concerned  that  instead  of  a  focused  and  effective  law  enforcement  investigation,  the 
government  has  turned  to  a  number  of  radical  and  overly  broad  measures  that 
threaten  basic  rights  without  providing  any  increased  security.  We  understand  that 
this  Committee  intends  to  examine  all  of  them  and  we  welcome  your  efforts.  We  will 
address  each  briefly  in  turn. 

Lack  of  Congressional  Authorization  or  Consultation 

A  common  thread  in  the  recent  Justice  Department  actiims  is  the  secrecy  and  lack 
of  congressional  consultation  with  which  they  have  been  carried  out.  In  detaining 
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more  than  1,000  individuals,  in  adopting  a  policy  of  eavesdropping  on  attomey>cli* 
ent  communications,  and  in  setting  up  a  system  of  secret  military  trials  and  deten¬ 
tions,  the  administration  has  acted  unilaterally  without  congressional  participation 
or  even  consultation.  By  considering  these  actions  in  secret  before  adopti^  them, 
the  administration  j^revented  any  public  debate  about  their  effectiveness.  iTie  lack 
of  congressional  notification  is  especially  troubling  in  light  of  the  administration’s 
simultaneous  request  to  the  Congress  to  enact  what  was  described  as  a  comprehen¬ 
sive  package  of  new  authorities  needed  to  combat  terrorism  passed  as  the  IJBA  PA¬ 
TRIOT  Act.  The  administration’s  conduct  calls  into  question  its  commitment  to  re¬ 
specting  the  constitutional  separation  of  powers  andf  role  of  the  Congress.  Indeed, 
all  of  these  actions  would  enhance  the  power  of  the  Executive  at  the  expense  of  the 
constitutional  roles  of  both  the  Congress  and  the  judiciary. 

In  the  case  of  the  new  wiretapping  policy  and  the  militaiw  commission  order,  the 
lack  of  congressional  authorization  is  fatal  to  the  legality  of  those  actions.  Only  the 
Congress,  not  the  President,  may  legislate  wiretapping  standards  or  authorize  mili- 
ta^  tribunals.  The  administration’s  edicts  are  invalid  on  that  ground  alone. 

The  lack  of  public  discussion  has  now  left  us  with  restrictions  on  our  liberties 
without  any  increase  in  our  security.  Only  through  an  open  and  public  dialogue  in¬ 
volving  the  Congress,  the  Executive,  and  the  American  people  can  we  find  a  solution 
that  advances  both  national  security  and  civil  liberties.  The  unwillingness  of  the 
government  to  engage  in  a  public  or  constitutional  dialogue,  not  about  the  details 
of  the  investigations,  but  about  the  constitutional  rules  governing  that  investigation 
has  prevented  that  process.  This  Committee  must  now  remedy  that  problem. 

The  Dangers  of  Excessive  Secrecy 

In  times  of  crisis,  even  more  than  in  times  of  peace,  a  commitment  to  robust  pub¬ 
lic  debate  is  espmally  important.  This  is  true  for  two  reasons.  First,  the  executive 
branch  is  more  likely  to  take  actions  that  violate  basic  civil  liberties  and  thus  an 
alei-t  and  informed  public  is  necessary  to  counter-act  that  dangerous  tendency.  Sec¬ 
ond,  the  government  is  more  likely  to  make  effective  decisions  if  there  is  an  in¬ 
formed  and  influential  public. 

The  government  has  the  right,  and  indeed  the  obligation,  to  keep  secret  informa¬ 
tion  whose  disclosure  would  genuinely  harm  national  security,  interfere  in  an  inves¬ 
tigation,  or  invade  the  privai^  of  individuals.  However,  because  public  debate  re¬ 
quires  access  to  government  information,  the  executive  branch  also  has  an  obliga¬ 
tion  to  release  as  much  information  as  possible  and  to  avoid  taking  actions  that 
would  chill  essential  public  debate  on  national  policy  issues.  Regrettobly,  the  gov¬ 
ernment  has  been  seriously  deficient  on  both  accounts. 

Almost  as  worrisome  as  the  detentions  of  aliens  since  September  11  is  the  secrecy 
and  veil  of  obfuscation  that  the  government  has  thrown  around  its  actions  in  bla¬ 
tant  disregard  of  its  affirmative  obligations  to  provide  information  especially  about 
actions  in  the  criminal  justice  system,  its  obligation  to  inform  Congress  of  its  ac¬ 
tions,  and  the  requirements  of  the  Freedom  of  Information  Act  (FOIA). 

The  Justice  Department  and  the  Attorney  General  have  engaged  in  selective  leaks 
of  information  about  the  detentions  as  part  of  their  effort  to  calm  the  public  and 
suggest  that  it  is  makii^  progress  in  the  investigation.  At  the  same  time,  they  have 
refused  to  provide  the  (ingress  and  the  public  with  the  information  to  which  they 
are  entitled.  Its  response  to  FOIA  requests  about  the  detentions  shows  its  cavalier 
disregard  of  the  law.  The  FBI  has  responded  that  no  information  can  be  disclosed 
in  response  to  the  request  despite  the  fact  that  much  information  has  been  in  the 
press,  clearly  coming  from  the  government.  The  Justice  Department,  after  agreeing 
that  the  request  deserved  an  expedited  response  because  it  involved  a  "matter  of 
widespread  and  exceptional  media  interest  in  which  there  exists  possible  questions 
about  the  government’s  integrity  which  affects  pubic  confidence,"  has  failed  to  pro¬ 
vide  a  substantive  response. 

More  broadly,  the  Attorney  General  has  sent  the  entire  bureaucracy  a  clear  signal 
^  reversing  the  directive  regarding  discretionary  release  of  information  imder 
roiA  as  established  by  his  predecessor.  Instead  of  requiring  that  information  be  re¬ 
leased  except  when  its  disclosure  would  result  in  some  harm,  Ashcroft  has  directed 
that  information  be  withheld  whenever  possible  under  the  statute,  regardless  of 
whether  disclosure  would  be  harmful  or  violate  the  public’s  right  to  know. 

Although  the  directive  cites  the  September  11  attacks  as  justification,  it  covers 
all  government  information,  much  of  which  has  no  national  security  or  law  enforce¬ 
ment  connection  whatsoever.  It  is  clearlv  intended  to  send  the  message  to  the  bu¬ 
reaucracy  that  instead  of  working  with  the  public  to  share  information  that  is  rij^t- 
fully  theirs,  the  government  shi^d  take  advantage  of  the  ambiguities  in  the  law 
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to  deny  infonnation.  The  result  will  surely  be  a  less  open  and  less  accountable  gov¬ 
ernment. 

Congress  and  the  courts  are  our  only  recourse.  We  expect  to  file  suit  for  the  mate¬ 
rial  we  requested  under  FOIA  as  soon  as  possible.  We  will  be  making  other  FOIA 
requests  and  will  file  other  lawsuits.  We  are  also  exploring  other  statutory  as  well 
as  constitutional  bases  for  legal  action  to  compel  the  release  of  documents.  However, 
we  need  the  Congress.  We  urge  this  committee  to  hold  the  Justice  Department  to 
account  by  demanding  information  and  holding  hearings.  We  urge  you  to  make  pub¬ 
lic  as  much  of  the  information  that  you  believe  is  in  the  national  interest,  even  if 
it  means  acting  over  the  objections  of  the  Justice  Department. 

Secret  Detentions 

In  the  first  few  days  after  the  attacks,  some  75  individuals  were  picked  up  and 
detained.  While  the  administration  sought  increased  authority  from  the  Congress  to 
detain  foreim  individuals  on  the  grounds  of  national  security  with  no  judicial  over¬ 
sight,  it  piwed  up  hundreds  more  individuals.  The  Attorney  General  announced 
that  480  individums  had  been  detained  as  of  September  28;  10  days  later  another 
135  had  been  picked  up;  and  in  one  single  week  during  October,  some  150  individ¬ 
uals  were  arrested.  As  of  November  5,  the  Justice  Department  announced  that  1,147 
people  had  been  detained. 

\^ile  trumpeting  the  numbers  of  arrests  in  an  apparent  effort  to  reassure  the 

Eublic,  the  Department  has  refused  to  provide  the  most  basic  information  about  who 
as  been  arrested  and  on  what  basis.  We  know  that  the  detainees  include  citizens, 
legal  residents,  and,  according  to  INS  director  James  Zigler,  185  individuals  were 
being  held  on  immi^ation  violations.  According  to  the  Attorney  General  and  FBI 
Director,  the  remaimng  group  includes  a  small  number  of  individuals  held  on  mate¬ 
rial  witness  warrants  and  others  held  on  violations  of  local,  state,  or  federal  laws. 
Apparently  none  have  been  charged  as  terrorists,  indeed  only  10  or  15  are  even  sus¬ 
pected  of  being  terrorists.  At  this  time,  we  do  not  have  any  idea  how  many  have 
been  released. 

As  the  number  of  secret  detentions  increased,  press  reports  began  to  appear, 
which  if  accurate,  raise  serious  questions  as  to  whether  the  rights  of  the  detainees 
are  being  violated.  As  each  successive  week  has  brought  hundreds  more  arrests,  de¬ 
mands  for  release  of  basic  information  have  intensified.  The  unprecedented  level  of 
secrecy  surrounding  the  extraordinary  detention  of  hundreds  of  mdividutds,  prompt¬ 
ed  us,  along  with  nearly  40  other  civil  liberties,  human  rights,  legal,  and  public  ac¬ 
cess  organizations  to  demand  release  of  the  detainees’  names  and  the  charges 
ag;ainst  them  under  the  FOIA  request.  The  Chair  and  other  members  of  this  Com¬ 
mittee  and  of  the  Congress  have  also  demanded  a  public  accoimting  of  the  arrests. 

In  response,  the  Department  has  only  stonewalled.  Justice  Depmrtment  officials 
have  re^ed  to  release  further  information  on  the  detentions,  and  have  stopped 
keeping  a  record  of  those  detained,  presumably  in  order  to  avoid  having  to  answer 
questions  about  who  is  being  coimtea  in  the  tallies. 

Public  disclosure  of  the  names  of  those  arrested  and  the  charges  against  them  is 
essential  to  assure  that  individual  rights  are  respected  and  to  provide  public  over¬ 
sight  of  the  conduct  and  effectiveness  of  this  crucial  investigation.  Public  scrutiny 
of  the  criminal  justice  system  is  key  to  ensuring  its  lawful  and  effective  operation. 
Democracies  governed  by  the  rule  of  law  are  distin^shed  from  authoritarian  soci¬ 
eties  because  in  a  democracy  the  public  is  aware  of  those  who  have  been  arrested. 
Individuals  may  not  be  swept  off  the  street  and  their  whereabouts  kept  secret. 

The  government  has  made  varying  claims  to  justify  this  secrei^.  Ironically,  it  now 
claims  that  it  is  withholding  the  names  of  detained  individuals  in  order  to  protect 
their  privacy.  What  is  needra  to  ensure  the  protection  of  the  rights  of  these  individ¬ 
uals,  who  have  been  jailed  by  the  government  now  worrying  about  Uieir  privacy  is 
what  we  have  always  relied  upon  in  protecting  against  government  abuses,  namely 
public  sunshine. 

Likewise,  the  Department’s  claim  that  releasing  the  names  cmd  charges  could 
harm  the  investigation  is  contradicted  by  its  own  disclosures.  Not  only  have  officials 
already  identtfied  several  suspected  terrorists,  but  they  have  also  outlined  evidence 
against  them.  The  Attorney  General  himself  described  the  evidence  against  the 
three  individuals  whom  he  believes  had  prior  knowledge  of  the  September  11  at¬ 
tacks.  Finally,  the  Department  has  made  the  astonishing  claim  that  because  it 
asked  courts  to  seal  some  of  the  proceedings,  it  is  now  helpless  to  disclose  even  the 
identities  of  Uie  courts  or  the  authiHrities  under  which  those  gag  orders  were  sought. 

While  we  are  not  seeking  the  details  of  the  investigation  or  an  outline  of  the  evi¬ 
dence  being  collected  by  the  FBI,  we  do  urge  this  Committee  to  secure  the  release 
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of  information  crucial  to  public  accountability:  the  names  and  charges  against  those 
who  have  been  detained. 

There  is  every  reason  to  fear  that  the  cloak  of  secrecy  is  shielding  extensive  viola* 
tions  of  the  rights  of  completely  innocent  individuals.  These  violations  include  im¬ 
prisonment  without  probable  cause,  denial  of  the  constitutional  right  to  bail,  inter¬ 
ference  with  the  right  to  counsel,  and  abusive  conditions  in  detention.  We  will  only 
outline  a  few  examples,  but  there  are  many  more. 

A.  IMPRISONMENT  WITHOUT  PROBABLE  CAUSE. 

While  the  government  has  admitted  that  it  has  evidence  of  terrorism  against  only 
a  small  fraction  of  the  detainees,  it  has  imprisoned  hundreds  of  individuals  against 
whom  there  is  no  evidence  of  criminal  activity.  For  example,  a  father  and  son,  both 
US  citizens,  were  arrested  as  they  returned  from  a  business  trip  in  Mexico  because 
their  passports  looked  suspicious.  The  father  was  released  after  ten  days  and  sent 
home  wearing  a  leg  monitor,  but  the  son  spent  two  more  months  in  jail  until  a  fed¬ 
eral  judge  determined  that  the  plastic  covering  had  split.  The  key  factor  in  their 
arrest  appears  to  be  their  Arabic  sounding  names.  While  the  Attorney  General  has 
announced  that  terrorists  will  be  arrested  for  spitting  on  the  sidewalk,  he  has  yet 
to  explain  why  innocent  Americans  will  be  jailed  for  doing  so. 

In  a  handful  of  cases,  the  Department  is  using  the  authority  of  the  material  wit¬ 
ness  statute  to  detain  people.  We  urge  this  Committee  to  examine  carefully  the  cir¬ 
cumstances  of  those  detentions,  which  are  now  all  shrouded  in  secrecy,  and  to  con¬ 
sider  the  dangerous  ramifications  of  using  the  material  witness  statute  not  to  secure 
testimony  but  to  authorize  preventive  detention. 

There  is  growing  evidence  that  the  FBI  has  abandoned  any  effort  to  comply  with 
the  constitutional  requirement  that  an  individual  may  only  be  arrested  when  there 
is  probable  cause  to  TOlieve  he  is  engaged  in  criminal  activity.  The  FBI  is  now  seek¬ 
ing  to  jail  suspicious  individuals  until  the  agency  decides  to  clear  them.  The  FBI 
is  providing  a  form  affidavit,  which  relies  primarily  on  a  recitation  of  the  terrible 
facts  of  September  11,  instead  of  containing  any  facts  about  the  particular  indi¬ 
vidual  evidencing  some  connection  to  terrorism,  much  less  constituting  probable 
cause.  The  affidavit  simply  recites  that  the  FBI  wishes  to  make  further  inquiries.^ 
In  the  meantime,  the  individual  is  held  in  jail. 

B.  DENIAL  OF  THE  CONSTITUTIONAL  RIGHT  TO  BAIL. 

The  right  to  be  free  on  bail  until  trial  is  a  vital  part  of  the  constitutional  presump¬ 
tion  of  innocent  until  proven  guilty.  While  individuals  can  be  denied  bail  when  there 
is  a  substantial  risk  that  they  would  flee  or  commit  acts  of  violence  if  released,  this 
constitutional  standard  currently  seems  to  have  been  abandoned.  Instead  of  consid¬ 
ering  whether  a  particular  individual  is  likely  to  flee,  the  Department  is  attempting 
to  detain  all  individuals  picked  up  as  part  of  the  September  11  investigation.  If  the 
past  few  weeks  are  an  example  of  what  the  future  holds,  it  is  likely  that  individuals 
charged  with  “spitting  on  the  sidewalk”  may  serve  more  time  in  jail  pre-trial  than 
they  would  if  they  were  foxmd  guilty. 

All  these  circumstances  raise  serious  questions  about  the  effectiveness  of  the  cur¬ 
rent  effort.  Is  the  FBI  carrying  out  a  focused  investigation  executing  the  work  nec¬ 
essary  to  identify  and  detain  actual  terrorists,  or  is  this  simply  a  dragnet,  which 
will  only  be  successful  by  chance.  The  fact  that  1,000,  or  even  6,000,  individuals  are 
arrested  is  no  assurance  that  the  truly  dangerous  ones  are  among  them. 


’While  the  FBI  affidavits  are  difficult  to  find,  one  filed  in  a  bail  proceeding  in  immigration 
court  appears  to  contain  the  general  formula.  It  says: 

“In  the  context  of  this  terrorism  investigation,  the  FBI  identified  individuals  whose  activities 
warranted  further  inquiry.  When  such  individuals  were  identified  as  aliens  who  were  believed 
to  have  violated  their  immigration  status,  the  FBI  notified  in  INS.  The  INS  detained  such  aliens 
under  the  authority  of  the  Immimtion  and  Nationality  Act.  At  this  point,  the  FBI  must  con¬ 
sider  the  poMibility  that  these  aliens  are  somehow  linked  to,  or  may  posses  knowledge  useful 
to  the  investigation  of  the  terrorist  attacks  on  the  World  Trade  Center  and  the  Pentagon.  The 
respondent,  Osama  Mohammed  Bassiouny  Elfar,  is  one  such  individual.  .  .  . 

At  the  present  stage  of  this  vast  investigation,  the  FBI  is  ga^ering  and  culling  information 
that  may  corroborate  or  diminish  our  current  suspicions  of  the  Individuals  that  have  been  de¬ 
tained.  .  .In  the  meantime,  the  FBI  had  been  unable  to  rule  out  the  possibility  that  respondent 
is  somehow  linked  to,  or  possesses  the  knowledge  of  the  terrorist  attacks  on  the  World  Trade 
Center  and  the  Penta^n.  To  protect  the  public,  the  FBI  must  exhaust  all  avenues  of  investiga¬ 
tion  while  ensuring  that  critical  information  does  not  evaporate  pending  further  investigation.” 
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C.  VIOLATION  OF  THE  RIGHT  TO  CONSULAR  NOTIFICATION. 

Mohammed  Rafiq  Butt,  a  Pakistani  citizen  who  was  detained  for  entering  the 
country  illegally,  died  in  custo^  of  an  apparent  heart  attack  on  October  23.  Paki¬ 
stani  diplomats  only  learned  of  Mr.  Butt’s  arrest  when  journalists  called  the  Em¬ 
bassy  to  ask  for  a  comment  on  his  death.  Clyde  Howard,  director  of  the  State  De¬ 
partment’s  Consular  Notification  and  Outreach  Unit,  said,  “We  are  concerned  about 
these  failures  of  notification  when  they  happen  to  us  overseas,  so  it  becomes  more 
difficult  for  us  to  assert  our  rights  under  the  Vienna  Convention  if  we  are  not  doing 
a  good  job  in  giving  the  same  notification  here.”^ 

We  urge  this  Committee  to  examine  whether  since  September  11,  law  enforce¬ 
ment  officials  have  consistently  failed  to  notify  foreign  governments  when  their  na¬ 
tionals  are  arrested.  US  treaty  obligations  require  foreign  consulates  to  be  so  noti¬ 
fied. 


D.  VIOLATION  OF  THE  RIGHT  TO  COUNSEL  AND  THE  FOURTH  AMENDMENT. 

Even  before  the  Justice  Department  announced  its  new  policy  of  eavesdropping 
on  conversations  between  detainees  and  their  attorneys,  there  were  numerous  re¬ 
ports  of  interference  with  the  n^ht  to  counsel.  Many  immigration  detainees  were 
prevented  from  finding  counsel.  'The  administration’s  “one  call  a  week”  policy  made 
it  difficult  for  detainees  to  communicate  with  their  families,  find  lawyers,  or  even 
know  if  they  had  successfully  secured  representation.  There  is  reason  to  fear  that 
detainees’  lawyers  have  been  muzzled  by  gag  orders,  or  simply  intimidated  into  si¬ 
lence  with  threats  of  actions  organized  against  their  clients. 

Under  the  Justice  Department’s  recently  announced  policy,  solely  on  the  Attorney 
General’s  say-so,  the  Department  can  eavesdrop  on  the  privileged  attorney-client 
conversations  of  persons  who  have  not  even  been  charged.  Such  individuals  can  be 
held  incommunicado,  with  their  activities  severely  restricted.  While  others  have  out¬ 
lined  the  clear  unconstitutionality  of  this  policy,  I  want  to  emphasize  the  equally 
unlawful  way  in  which  it  was  adopted. 

Only  weelu  before  the  unilateral  announcement  of  this  new  polii^,  the  Attorney 
General  had  come  to  the  Congress  seeking  a  comprehensive  package  of  new  powers 
the  administration  believed  were  necessary  to  fight  terrorism.  At  no  time  did  the 
government  suggest  that  any  amendment  was  needed  to  the  wiretap  statutes  au¬ 
thorizing  surveiflance  of  such  privileged  conversations.  Had  it  done  so,  there  could 
have  been  a  public  debate  about  whether  current  law  was  inadequate  in  some  way. 
Instead,  the  Attorney  General  has  simply  declared  that  the  government  will  sus¬ 
pend  the  Fourth  Amendment  requirements  of  probable  cause  and  judicitd  warrant 
for  wiretapping  and  substitute  his  say-so.  Such  an  approach  shows  a  lack  of  respect 
for  both  the  Bill  of  Rights  and  our  system  of  divided  government. 

I  also  want  to  comment  on  the  administration’s  claim  that  the  eavesdropping  is 
acceptable  under  the  Constitution  because  the  FBI  agents  who  eavesdrop  on  privi¬ 
leged  conversations  will  not  be  involved  in  criminal  prosecution  of  the  individual. 
It  appears  highly  doubtful  that  this  will  be  the  reality,  given  the  FBI’s  description 
of  ite  investigation  as  a  mosaic  in  which  each  small  piece  of  information  can  only 
be  understood  when  contextualized.  Even  more  signiffcantly,  it  is  clear  that  such  in¬ 
formation  could  be  used  against  the  individual  in  any  detention  or  military  commis¬ 
sion  proceeding  authorized  by  President  Bush’s  most  recent  order. 

Intimidation  of  Immigrants 

Many  of  the  recent  actions  appear  to  be  aimed  not  so  much  at  gathering  informa¬ 
tion  about  A1  Qaeda  and  its  members,  but  at  simpfy  intimidating  those  who  have 
come  to  visit,  do  business,  or  work  and  become  Amencans.  There  are  myriad  reports 
of  individuals  who  have  been  jailed  for  weeks  because  they  have  overstayed  their 
visas.  Usually  they  would  have  been  granted  some  kind  of  adjustment,  allowing 
them  to  leave  the  county  voluntarily  or  stay  and  become  law-abiding  and  produc¬ 
tive  members  of  our  society,  but  not  since  the  recent  terrorist  attacks.  The  plan  to 
question  6,000  individuals  without  knowing  anything  about  any  specific  individual 
indicating  Aat  he  or  she  might  have  useful  information  will  certainly  intimidate 
many  into  leaving  the  countiy.  This  plan  will  take  enormous  law  enforcement  re¬ 
sources  and  will  generate  many  reams  of  memos;  but  whether  it  will  produce  any 
useful  information  is  open  to  question.  It  is  uigent  that  this  Committee  immediately 
examine  whether  these  actions  are  no  more  tiian  attempts  to  intimidate  individuals 
from  the  Afi^e  East  into  leaving  the  country.  If  so,  such  a  poliqy  needs  to  publicly 
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defended  and  debated.  It  is  not  clear  what  law  enforcement  or  national  security  pur¬ 
pose  is  served  bv  such  a  tactic,  which  presumably  will  not  work  on  those  who  have 
actually  entered  the  country  ready  to  die  in  the  order  to  kill  Americans.  It  does, 
however,  erode  the  trust  and  confidence  of  minority  and  immigrant  communities 
and  make  law  enforcement  resources  otherwise  unavailable. 

The  Order  Authorizing  Military  Commissions  and  Preventive  Detention 
Violates  Separation  ok  Powers  and  The  Bill  of  Rights 

The  constitutional  defects  of  the  recent  order  authorizing  secret  militaiy  trials 
and  military  detentions  are  outlined  elsewhere.  Here,  I  only  offer  a  few  ooserva- 
tions. 

•  Individuals  currently  in  detention  may  be  threatened  with  secret  trans¬ 
fers  to  military  custody. 

The  broad  scope  of  the  order  would  authorize  the  President  to  direct  that  individ¬ 
uals  currently  held,  even  if  not  criminally  charged,  be  immediately  transferred  to 
secret  militaiy  custody,  even  overseas.  It  seems  clear  that  the  intent  of  the  order 
is  to  authorize  such  transfers  in  secret  and  to  impose  both  legal  and  practical  obsta¬ 
cles  to  individuals  obtaining  any  judicial  review  of  such  transfers. 

•  The  authorization  of  military  detention  of  aliens  inside  the  United  States 
on  the  say-so  of  the  President  is  an  unconstitutional  end-run  around  the 
provisions  of  the  USA  Patriot  Act. 

In  addition  to  military  commissions  for  individuals  captured  overseas,  the  order 
authorizes  detention  of  aliens  inside  the  United  States  believed  by  the  I^esident  to 
be  involved  in-  terrorism.  This  part  of  the  order  is  a  deliberate  end-run  around  the 

§  revisions  of  the  USA  Patriot  Act  concerning  such  detentions,  which  limits  the  con- 
itions  and  time  under  which  individuals  may  be  detained.  The  President’s  Order 
attempts  to  authorize  what  the  Confess  rejected  in  the  first  administration  draft 
of  the  anti-terrorism  bill.  It  is  a  deliberate  end-run  around  the  limits  and  restric¬ 
tions  agreed  to  by  the  administration  in  negotiating  the  detention  provisions  of  the 
Patriot  Act. 

•  The  military  commission  order  violates  separation  of  powers. 

The  administration’s  unilateral  issuance  of  this  order  without  even  discussing  it 
with  the  Congress  is  the  most  blatant  example  of  its  disregard  for  the  explicit  text 
of  the  Constitution.  The  Constitution  gives  to  the  Congress  explicit  authority  over 
military  tribunals. 

Article  I  specifically  vests  in  the  Congress;  the  power  to  create  judicial  tribunals 
“inferior  to  t^  Supreme  Court;’’  “To  define  and  punish’’  Offenses  against  the  Law 
of  Nations;  To  make  Rules  concemin^Captures  on  Land  and  Water;  and  “To  make 
Rules  for  the  Government  and  Regulation  of  the  land  and  naval  Forces.”  Article  I, 
sec.  8.  When  the  Supreme  Court  approved  the  use  of  military  commissions  in  World 
War  II.  Congress  had  specifically  authorized  their  use  in  the  Articles  of  War  adopt¬ 
ed  to  prosecute  the  war  against  Germany  and  Japan. 

Accordingly,  this  order  violates  separation  of  powers  as  the  creation  of  military 
commissions  has  not  been  ryithorizea  by  the  Confess  and  is  outside  the  Presidents 
constitutional  powers. 

Individuals  accused  of  war  crimes  are  entitled  to  fundamental  due  process  protec¬ 
tions  even  if  tried  by  military  courts. 

Since  the  Supreme  Court  approved  the  use  of  military  commissions  to  try  offenses 
against  the  laws  of  war  in  World  War  II,  the  law  of  war  and  armed  conflict  has 
come  to  include  the  requirements  that  even  those  characterized  as  unlawful  combat¬ 
ants  accused  of  war  crimes  must  be  accorded  fundamental  due  process.  Thus,  any 
constitutionally  authorized  military  cohunissions  would  be  botmd  bv  the  current 
legal  obligations  assumed  by  the  United  States.  These  would  include  the  United  Na¬ 
tions  charter  and  the  International  Covenant  of  Civil  and  Political  Rights,  none  of 
which  were  in  existence  at  the  time  the  Supreme  Court  approved  the  use  of  military 
commissions  during  World  War  II. 

We  urge  the  Congress  to  make  clear  that  such  order  is  not  authorized  and  thus 
unconstitutional.  If  military  trials  are  deemed  necessary  for  individuals  captured  in 
Afghanistan  or  fleeing  therefrom,  the  Conmss  should  authorize  their  use  consistent 
with  the  requirements  of  due  process  enmrined  in  the  Constitution  and  the  inter¬ 
national  Covenants  agreed  to  by  the  United  States. 

In  the  meantime,  we  appeal  to  the  Committee  to  reauire  the  Attorney  General 
to  immediately^  notify  the  Committee  of  any  plans  to  apply  the  order  to  any  individ¬ 
uals  now  detained  in  the  United  States  and  to  inform  you  of  the  identities  of  such 
individuals  and  the  basis  for  applying  the  order  before  doing  so. 
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We  urge  the  Congress  to  insure  that  those  accused  of  even  the  most  terrible 
crimes  against  humanity  be  accorded  fundamental  due  process  because  our  commit¬ 
ment  to  accord  everyone  the  protection  of  the  rule  of  law  is  what  in  the  end  distin¬ 
guishes  us  from  the  terrorist  who  simply  kill  in  the  name  of  some  greater  good. 

Conclusion 

In  the  darkest  days  of  the  Cold  War  we  found  ways  to  reconcile  both  the  require¬ 
ments  for  security  and  those  cf  accountability  and  due  process,  by  taking  seriously 
both  interests.  No  less  is  required  if  in  the  long  run,  we  expect  to  be  successful  in 
the  fight  against  terrorists,  who  care  nothing  for  either  human  liberty  or  individual 
rights. 

We  need  to  look  seriously  atihow  security  interests  can  be  served  while  respecting 
civil  liberties  and  human  righw.  It  is  time  to  give  serious  consideration  to  whether 
promoting  democracy,  justice,  'and  human  rights  will,  in  the  long  run,  prove  to  be 
a  powerful  weapon  against  terrorism  along  with  law  enforcement  and  military 
strength.  Current  administration  policies  assim  no  weight  to  respecting  civil  lib¬ 
erties  as  useful  in  the  fight  against  terrorism.  Only  when  that  is  done,  will  we  truly 
be  effective  in  what  has  l^n  acknowledged  to  be  a  long  and  difficult  struggle. 

Chairman  Leahy.  Thank  you. 

I  would  also  note  for  each  of  the  witnesses,  obviously  we  are,  be¬ 
cause  of  the  time,  being  a  little  bit  tighter  on  the  control  of  the 
time  than  normal.  But,  certainly,  you  will  be  getting  back  tran¬ 
scripts  of  this  and  anything  you  want  to  add  to  the  transcript,  any 
one  of  you,  of  your  own  testimony,  of  course,  feel  free  to  ao  that 
and  to  make  it  part  of  the  permanent  record.  This  is  going  to  be 
a  series  of  hearings  that  are  going  to  go  on  for  some  time  and  if 
individual  witnesses  wish  to  add  to  their  testimony,  they  will  be 
able  to. 

Professor,  thank  you  very  much  for  being  here,  and  please  go 
ahead. 

STATEMENT  OF  NEAL  KATYAL,  VISITING  PROFESSOR,  YALE 

LAW  SCHOOL,  PROFESSOR  OF  LAW,  GEORGETOWN  UNIVER- 

SITY,  WASHINGTON,  D.C. 

Mr.  Katyal.  Mr.  Chairman,  Senator  Hatch  and  members  of  the 
Committee,  in  my  judgment  the  President’s  order  for  military  tri- 
bimals  and  the  Attorney  General’s  attorney-client  regulation  both 
contain  serious  constitutional  flaws.  Much  attention  has  been  fo¬ 
cused*  on  whether  these  decisions  violate  notions  of  fair  play,  but 
there  is  a  troubling  and  different  issue.  These  decisions  aggres¬ 
sively  usurp  the  role  of  Congress. 

Of  course,  all  Presidents  are  tempted  to  go  it  alone.  President 
Truman  seized  the  steel  mills  and  President  Roosevelt  tried  to  pack 
the  courts.  Yet,  our  Constitution’s  structure,  as  Senator  Specter  re¬ 
minds  us  in  his  eloquent  editorieil  in  toda/s  New  York  Times,  man¬ 
dates  that  fundamental  choices  such  as  these  be  made  not  1^  one 
person  but  by  the  branches  of  Government  working  together.  Ignor¬ 
ing  this  tradition  charts  a  dangerous  course  for  the  future  and  may 
jeraardize  the  criminal  convictions  of  the  terrorists  today. 

Throughout  historv,  there  have  been  times  when  this  country  has 
had  to  dispense  with  civil  trials  and  other  protections.  Yet,  those 
circumstances  have  been  rare,  carefully  circumscribed,  and  never 
unilaterally  defined  by  a  single  ^rson. 

A  tremendous  danger  exists  if  the  power  is  left  in  one  individual 
to  put  aside  our  constitutional  traditions  when  our  nation  is  at  cri¬ 
sis.  Ilie  safeguard  against  the  potential  for  this  abqse  has  always 
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been  Congress’  involvement  in  a  deep  constitutional  sense.  The  de¬ 
fault  should  be  faith  in  our  traditions  and  faith  in  our  procedures. 

The  attorney-client  regulation  was  announced  with  no  legislative 
consideration  whatsoever.  It  comes  close  to  infringing  both  Fourth 
Amendment  rights  of  privacy  and  the  Sixth  Amendment  rights  to 
counsel.  'ITtiose  subject  to  the  rule  aren’t  even  charged  with  a  crime, 
for  the  regulation  explicitly  contemplates  use  against  “material  wit¬ 
nesses.” 

The  Government  is  currently  detaining  over  1,100  individuals. 
On  what  basis  we  don’t  even  know.  Yet,  now  it  asserts  the  unilat¬ 
eral  power  to  abrogate  the  freedom  between  attorney  and  client,  a 
freedom  described  By  our  Supreme  Court  as  the  oldest  privilege  at 
common  law.  . 

A  client  might  want  to  talk  to  his  lawyer  about  the  most  private 
matters  ima^nable — a  divorce  created,  in  part,  by  the  Govern¬ 
ment’s  attention,  for  example — and  can’t  do  privately.  This  is  a  dra¬ 
matic  and  unprecedented  aggrandizement  of  power. 

The  decree’s  constitutionality  is  particularly  in  doubt  when  a  se¬ 
ries  of  less  restrictive  alternatives  exist,  and  this  is  particularly 
true  if,  as  the  Justice  Department  says  today,  the  regulation  only 
applies  to  16  individuals,  a  fact  that  will  actually  backfire  on  the 
administration’s  legal  case  in  the  future.  Such  an  intrusion  into 
private  affairs  can  only  be  justified  by  compelling  circumstances, 
and  these  circumstances  should  be  announced  by  this  body,  by  the 
Congress,  in  the  form  of  law,  not  executive  decree. 

The  Fourth  Amendment  focuses  on  reasonableness,  and  one  way 
in  which  courts  assess  reasonableness  is  by  looking  to  ConCTess. 
l^en  the  courts  were  in  conflict  over  whether  the  courts  could  con¬ 
duct  certain  intelligence  surveillance,  this  body  and  the  President 
compromised  in  the  FISA,  the  Foreign  Intelligence  Surveillance 
Act.  TBis  Committee  stated  at  that  time  the  goal  of  the  legislation 
was  to  end  the  President  and  the  Attorney  General’s  practice  of 
disregarding  the  Bill  of  Rights  “on  their  ovm  unilateral  determina¬ 
tion  that  national  security  justifies  it.” 

Moving  to  the  issue  of  militaiy  tribunals,  the  sweep  of  the  order 
goes  far  beyond  an3d;hing  that  Confess  has  authorized,  for  it  ex¬ 
plicitly  extends  the  tribunal’s  reach  to  conduct  unrelated  to  the 
September  11  attacks. 

For  example,  if  a  Basque  separatist  tomorrow  kills  an  American 
citizen  in  Madrid,  or  a  member  of  the  Irish  Liberation  Army 
threatens  the  American  embassy  in  London,  the  military  tribunal 
has  jurisdiction  over  both  claims.  So,  too,  the  tribunal  may  have  ju¬ 
risdiction  over  a  permanent  green  card-holder  in  Montana  who 
tries  to  hack  into  the  Commerce  Department. 

'There  is  no  conceivable  legislative  authorization  for  these  types 
of  trials,  trials  that  may  take  place  under  conditions  of  absolute  se¬ 
crecy.  The  administration  thus  sets  an  extremely  dangerous  prece¬ 
dent.  A  future  President  might  unilaterally  declare  that  America  is 
in  a  war  on  drugs  and  decide  to  place  certain  narcotics  tr^dfickers 
in  secret  military  trials. 

Imagine  another  President  who  hates  g^s.  That  President 
might  say  the  threat  posed  by  guns  is  so  significant  that  moni- 
tonng  of  private  conversations  between  attorneys  and  gun  dealers, 
and  monitoring  of  conversations  between  attorneys  and  gun  pur- 
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chasers,  is  required,  pointing  to  the  precedent  set  by  this  adminis¬ 
tration. 

Now,  these  examples  might  seem  unbelievable  to  you,  but  they 
are  much  smaller  steps  than  the  one  the  administration  is  now  tak¬ 
ing  when  one  compares  what  previous  administrations  have  done 
to  what  the  present  administration  claims  it  can  do  today. 

It  is  therefore  my  hope  that  this  Committee  will  use  its  authority 
to  impress  upon  tne  administration  that  its  decrees  have  serious 
constitutional  problems  and  secure  a  promise  from  the  President 
not  to  use  military  courts,  particularly  in  America,  and  not  to  use 
attorney-client  monitoring  until  this  body  so  authorizes  them.  This 
Committee  could  then  immediately  commence  hearings  to  deter¬ 
mine  whether  those  policies  are  appropriate  and,  if  so,  how  they 
should  be  circumscribed,  just  as  it  did  with  the  USA  PATRIOT  bill. 

In  conclusion,  like  all  Americans,  I  believe  the  administration  is 
tndng,  in  good  faith,  to  do  the  best  it  can,  but  that  is  part  of  the 
point.  Our  constitutional  design  can’t  leave  these  choices  to  one 
man,  however  well-intentioned  and  wise  he  may  be.  We  don’t  live 
in  a  monarchy. 

[The  prepared  statement  of  Mr.  Katyal  follows:] 

Statement  of  Neal  Katyal,  Professor  of  Law,  Georgetown  University 

Introduction 

Thank  you.  Chairman  Leahy  and  members  of  the  Committee,  for  inviting  me  here 
today  to  discuss  the  topic  of  preserving  our  freedoms  while  defending  against  ter¬ 
rorism.  In  particular,  I  will  focus  my  remarks  on  the  constitutionality  of  the  Presi¬ 
dent’s  recent  Order  regarding  military  tribunals  Euid  Attorney  General  Order  No. 
2629-2001,  which  permits  the  Justice  Department  to  monitor  communications  be¬ 
tween  attorneys  and  their  clients  under  certain  circumstances.  In  my  judgment, 
both  of  these  policies  usurp  the  power  of  Congress.  Our  Constitution’s  framework, 
from  top  to  bottom,  evinces  a  strong  structural  preference  that  decisions  of  this  mag¬ 
nitude  not  be  made  bv  one  person.  Our  Founders  understood  the  temptation  that 
a  single  person  would  have  when  given  unbridled  power,  an  understanding  substan¬ 
tiated  this  century  when  President  Franklin  Roosevelt  tried  to  pack  the  courts  and 
President  Truman  attempted  to  seize  the  steel  mills.  The  current  course  of  conduct 
is  an  unprecedented  aggrandizement  of  power,  one  that  not  only  threatens  the  con¬ 
stitutional  prerogatives  of  this  body  but  also  risks  jeopardizing  the  criminal  convic¬ 
tions  of  those  responsible  for  the  September  11  attacks. 

At  the  outset,  let  me  be  clear  about  what  I  am  not  saying:  I  cannot  say  that  either 
of  these  policies,  if  crafted  correctly  and  appropriately  circumscribed,  would  be  un¬ 
constitutional.  llie  policies  come  close  to  the  constitutional  line,  but  national  secu¬ 
rity  in  some  instances  may  compel  the  country  to,  create  military  tribunals  or  to 
monitor  conversations  between  attorneys  and  clients.  The  problem  today  is  that  the 
Executive  Branch  has  not  made  this  case,  either  to  this  body  or  to  the  country.  As 
bystanders,  it  is  impossible  to  know  whether  military  necessity  requires  the  meas¬ 
ures  taken  by  the  Administration.  Many  terrible  things  have  b^n  done  in  the  name 
of  national  security — but  many  terrible  disasters  have  also  been  averted  throi^h 
concerted  efforts  by  our  law  enforcement  agents  and  intelligence  community.  Tne 
tough  issue  is  how  to  strike  a  balance. 

Our  Constitution  commits  this  tough  issue  not  to  a  single  person,  but  to  our 
branches  of  government  working  together.  Throughout  histoiy.  there  have  been 
times  when  this  country  has  had  to  dispense  with  avil  trials,  with  other  protections 
in  the  Bill  of  Rights,  and  with  the  rules  of  evidence.  Those  circumstances  have  been 
rare,  carefully  circumscribed,  and  never  unilaterally  defined  by  a  single  person.  A 
tremendous  danger  exists  if  the  power  is  left  in  one  individual  to  put  aside  our  con¬ 
stitutional  traditions  and  protections  when  he  decides  the  nation  is  in  a  time  of  cri¬ 
sis.  The  safeguard  against  the  potential  for  the  abuse  of  militaiy  trials  has  always 
been  Congress’  involvement,  in  a  deep  constitutional  sense. 

As  I  will  explain,  the  sweep  of  the  Militaiy  Order  goes  far  beyond  anything  Con¬ 
gress  has  autnorized,  for  it  explicitly  extends  the  tribunals’  reach  to  conduct  unre¬ 
lated  to  the  September  11  attacks.  For  example,  if  a  Basque  Separatist  tomorrow 
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kills  an  American  citizen  in  Madrid,  or  a  member  of  the  Irish  Liberation  Army 
threatens  the  American  embassy  in  London,  the  military  tribunal  has  jurisdiction 
over  both  persons.  So  too,  the  tribunal  has  jurisdiction  over  a  permanent  green  card 
holder  in  Montana  who  tries  to  hack  into  the  Commerce  Department,  thus  dis¬ 
regarding  years  of  legislative  consideration  over  the  computer  crimes  statutes. 
There  is  no  conceivable  statutory  warrant  for  such  trials,  trials  that  may  take  place 
under  conditions  of  absolute  secrecy.  At  most,  the  reach  of  a  military  tribunal  can 
reach  a  theater  of  war,  not  Spain,  Great  Britain,  Montana,  or  the  range  of  other 
locations  not  currently  in  armed  conflict. 

The  Military  Order  thus  sets  an  extremely  dangerous  precedent.  A  future  Presi¬ 
dent  might  unilaterally  declare  that  America  is  in  a  “War  on  Drugs,”  and  decide 
to  place  certain  narcotics  traffickers  in  military  trials.  A  President  might  say  that 
some  proDpective  threat  is  “the  moral  equivalent  of  war”  and  set  up  mflitaiy  tribu¬ 
nals  to  counter  that  threat  as  well.  Some  of  these  decisions  might  be  entirely  justi¬ 
fied  given  the  particular  facts  at  issue.  But  they  are  the  sorts  of  decisions  that  can¬ 
not  be  made  by  one  man  alone.  These  hwotheticals  are  much  smaller  steps  than  the 
one  the  Administration  is  now  taking.  The  Administration’s  Military  Order  is  such 
a  dramatic  extension  of  the,  concept  of  military  tribunals,  when  compared  to  the 
predecessors  in  American  history,  that  these  other  steps  appear  not  only  plausible, 
but  even  likely,  down  the  road. 

Because  the  Militaiy  Order  strays  well  beyond  what  is  constitutionally  permis¬ 
sible,  this  Committee  should  inform  the  White  House  of  the  serious  constitutional 
concerns  involved  in  the  President's  unilateral  Military  Order.  It  should  ask  the 
President  not  to  use  the  tribunals  until  necessary  authorizing  lemslation  is  passed, 
and  should  immediately  commence  hearings  to  determine  \^etner  military  tribu¬ 
nals  are  appropriate  and,  if  so,  how  they  should  be  constituted.  Without  legislation, 
however,  tne  use  of  a  military  tribunals  raises  serious  constitutional  concerns,  dif¬ 
ficulties  that  may  even  lead  to  reversal  of  criminal  convictions. 

The  Military  Order 

The  jurisdiction  of  the  military  tribunal  reaches  any  suspected  terrorist  or  person 
helping  such  an  individual,  whether  or  not  the  suspect  is  connected  to  A1  Oaeaa  and 
the  September  11  attacks.  That  individual  can  be  a  permanent  resident  alien,  thus 
potentially  applying  to  millions  of  American  residents.  The  order  explicitly  permits 
tribunals  to  be  set  up  not  simply  in  Afghanistan,  but  rather  they  will  “sit  at  any 
time  and  any  place”— including  the  continental  United  States.  §4(cKl);  see  also 
§  3(a),  §  7(d).  The  order  authorizes  punishment  im  to  “life  imprisonment  or  death.” 

§  4(a).  Both  conviction  and  sentencing  (including  for  death)  is  determined  when  two- 
thirds  of  a  military  tribunal  agree.  At  the  trial,  federal  rules  of  evidence  will  not 
apply,  instead  evidence  can  be  admitted  if  it  has  “probative  value  to  a  reasonable 
person."  §  4(cK3).  Grand  ju^  indictment  and  presentment  will  be  eliminated,  so  too 
will  a  ju^  trial.  The  members  of  the  military  tribunal  will  lack  the  insulation  of 
Article  III  judges,  being  dependent  on  their  superiors  for  promotions.  The  Order  also 
strongly  suggests  that  classified  information  will  not  be  made  available  to  defend¬ 
ants.  even  though  such  material  may  be  used  to  convict  them  or  may  be  simifi- 
cantly  exculpate^.  See  §4(cK4);  §  7(a)(1).  The  Order  further  claims  that  defendants 
“shall  not  be  privileged  to  seek  any  remedy  or  maintain  any  proceeding.  .  .in  any 
court  of  the  united  States,  or  any  State  thereof.”  §7(b).  And  most  damaging;  the 
tribunals  may  operate  in  secret,  without  any  publicito  to  check  their  abuses. 

In  short,  these  military  tribunals  will  lack  most  of  the  safeguards  Americans  take 
for  granted,  safeguards  that  the  American  government  routinely  insists  upon  for  its 
citizens,  either  here  or  when  they  are  accused  of  a  crime  overseas.  The  Constitution 

?enerally  requires:  1)  a  trial  by  Jury,  U.S.  Const.,  Art  III,  §2  (“The  Trial  of  all 
!rimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury”);  2)  that  the  jury  trial 
be  a  public  one,  U.S.  Const.,  Am.  VI  (“In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  ri^ht  to  a  speedy  and  public  trial,  by  an  impartial  jury.  .  .”);  3)  those  ac¬ 
cused  the  n^ht  to  confront  witnesses  and  subpoena  defense  witnesses.  Id.  (“to  be 
confronted  with  the  witnesses  against  him;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor”);  4)  proof  beyond  a  “reasonable  doubt”  for  criminal  convic¬ 
tions  in  general,  and  detailed  procedural  protections  to  insure  accuracy  before  the 
death  penalty  is  imposed;  and  5)  indictment  by  a  grand  juty,  U.S.  Const.,  Am.  V 
(“No  person  shall  be  held,  to  answer  for  a  capital,  or  otherwise  infamous  crime,  un¬ 
less  on  a  presentment  or  indictment  of  a  Grand  Juiy,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  Militia,  when  in  actual  service  in  time  of  War  or  pub¬ 
lic  danger”).  These  constitutional  guarantees  may  be  found  inapplicable  at  times,* 

*  E.g.,  Johnson  v.  Eisentrager,  339  U.S.  763  (1950). 
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but  much  caution  is  warranted  before  making  such  a  finding.  Such  findings  should 
be  made  carefully,  and  not  by  a  single  person  in  a  secretive  way. 

The  Structure  of  the  Constitution  Evinces  a  Strong  Preference  Against 
This  Unilateral  Military  Order 

The  American  colonists,  who  wrote  our  Declaration  of  Independence  penned 
among  their  charges  against  the  King,  first,  “He  has  affected  to  render  the  Military 
independent  of  and  superior  to  the  Civil  Power”,*  second,  “For  depriving  us,  in  many 
Cases,  of  the  Benefits  of  Trial  by  Jury,”-'*  and  third,  that  George  III  had  “made 
Judges  dependent  on  his  Will  alone,  for  the  Tenure  of  their  Offices,  and  the  Amount 
and  Payment  of  their  Salaries.”  It  was  no  accident  that  the  Framers  established 
three  branches  of  government  in  the  wake  of  George  Ill’s  rei^.  A  Confess  to  write 
the  laws,  an  Executive  Branch  to  enforce  them,  and  a  Judicial  Branch  to  interpret 
them.  Consider  how  markedly  the  Order  establishing  the  militaiy  tribunal  departs 
from  this  constitutional  scheme.  This  Congress  has  not  been  asked  to  create  a  mili¬ 
tary  tribunal.  The  Order  attempts  to  strip  the  Judicial  Branch  of  much  or  all  of  its 
authority  to  review  the  decisions  taken  by  the  Executive  Branch.  And  the  I'udges 
are  not  nudges”  as  civilians  know  them,  but  rather  officials  who  are  part  of  the  Ex¬ 
ecutive  Branch.  The  Executive  Branch  is  acting  as  lawmaker,  law  enforcer,  and 
judge.  The  premise  of  the  Military  Order  is  to  bar  involvement  by  any  other  branch, 
at  every  point.  This  is  exactly  what  James  Madison  warned  against  when  he  wrote 
‘The  accumulation  of  all  powers  legislative,  executive  and  judiciaiy  in  the  same 
hands,  whether  of  one,  a  tew  or  many,  and  whether  hereditary,  self  appointed,  or 
elective,  may  justly  be  pronounced  the  very  definition  of  tyranny.”  Federalist  No.  47 
(Cooke  ed.,  1961),  at  324. 

The  issues  raised  by  the  Military  Order  concern  not  only  today,  but  tomorrow. 
You  can  already  hear  now  our  treatment  of  the  Nazi  saboteurs  in  1942  has  become 
the  guidepost  for  our  treatment  of  individuals  today.  What  will  the  present  course 
of  conduct  mean  for  situations  down  the  road?  Once  the  President’s  power  to  set 
up  military  tribunals  is  untethered  to  the  locality  of  war  or  explicit  (Congressional 
authorization,  and  given  to  the  President  by  dint  of  the  office  he  holds,  there  is 
nothing  to  stop  future  Presidents  from  using  these  tribunals  in  all  sorts  of  ways. 
In  this  respect,  it  is  important  to  underscore  that  the  precedent  the  Bush  adminis¬ 
tration  seeks  to  revitalize,  the  Nazi  saboteur  case  of  m  Parte  Quirin,  317  U.S.  1. 
20,  37-38  (1942),  explicitly  goes  so  far  as  to  permit  military  tribunals  to  be  used 
against  American  citizens.  We  must  be  extraordinarily  careful  when  revitalizing  an 
old  and  troubling  court  decision,  for  doing  so  will  set  new  precedent  for  future  Presi¬ 
dents  that  can  come  back  to  haunt  citizens  and  aliens  alike.  Our  Constitution  limits 
the  power  of  one  person  to  set  this  sort  of  destructive  precedent.  If  the  exigencies 
of  the  situation  demand  it,  the  Congress  can  of  course  authorize  military  tribunals 
or  attomey/client  monitoring,  just  as  it  expanded  law-enforcement  powers  in  the 
USA  PATRIOT  Act,  Pub.  L.  No  107-56,  116  Stat.  272  (2001). 

In  past  circumst^ces,  military  tribunals  have  been  set  up  only  when  Congress 
had  declared  war  or  had  authorized  such  tribunals.  It  is  often  asked  what  purpose 
the  Declaration  of  War  Clause  in  the  Constitution  serves.  We  know  it  is  not  about 
initiation  of  troops  on  foreim  soil,  Presidents  have  done  that  for  time  immemorial 
without  such  a  declaration  by  Congress.  But  one  thing,  among  others,  a  declaration 
of  war  offers  is  to  establish  the  parameters  for  Presidential  action.  By  declaring  war, 
the  Congress  is  stating  that  the  President  should  receive  additional  powers  in  times 
of  milit^  necessity.  A  declaration  of  war  serves  to  confine  the  circumstances  in 
which  a  milita^  tribunal  can  be  used,  and  it  also  serves  to  limit  the  tribimal’s  juris¬ 
diction  to  a  finite  period  of  time.  As  Justice  Jackson  put  it. 

Nothing  in  our  Constitution  is  plainer  than  that  a  declaration  of  a  war  is 
entrusted  only  to  Con^ss.  Of  course,  a  state  of  war  may  in  fact  exist  with¬ 
out  a  formal  declaration.  But  no  doctrine  that  the  Court  could  promulgate 
would  seem  to  me  more  sinister  and  alarming  than  that  a  President  whose 
conduct  of  foreim  affairs  is  so  largely  uncontrolled,  and  often  even  is  un¬ 
known,  can  vastly  enlarge  his  mastery  over  the  internal  affairs  of  the  coun- 


^E.g.,  Laird  v.  Tatum,  408  U.S.  1,  19(1972)  (Douglas,  J.,  dissenting)  (finding  that  this  clause 
restricts  the  power  of  the  military);  Reid  v.  Covert,  364  U.S.  1,  29  (1967(;  Bissonette  v.  Haig 
776  F.2d  1384, 1387  (8">  Cir.  1985). 

3  See,  e.g.,  Neder  v.  United  States,  627  U.S.  1,  31  (1999)  (Scalia,  J.,  concurring  in  part  and 
dissenting  in  part)  (stating  that  this  clause  restricts  the  ability  of  the  government  to  limit  jury 
trials);  Parkland  Hosiery  Co.  v.  Shore,  439  U.S.  322,  341  n.3  (1979)  (Rehnquist,  J.,  dissenting); 
Duncan  v.  Louisiana,  391  U.S.  145,  152  (1968);  United  States  ex  rel.  Toth  v.  Quarles,  350  U;S. 
11,  16  n.9(1966). 
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try  by  his  own  commitment  of  the  Nation’s  armed  forces  to  some  foreign 
venture.  .  .  , 

Youngstown  v.  Sawyer,  343  U.S.  579,  642  (Jackson,  J.,  concurring).^  Just  as  this 
body  feared  that  the  wide-ranging  law  enforcement  powers  authorized  in  the  USA 
PATRIOT  Act  might  be  in  existence  for  too  long  a  time  and  therefore  imposed  a  sun¬ 
set  clause,  see  §224,  so  too  a  declaration  of  war  restricts  the  duration  and  scope 
of  military  jurisdiction.  No  such  confinement  exists  in  the  Militair  Order. 

A  declaration  of  war,  however,  is  not  the  only  way  for  this  body  to  provide  its  as¬ 
sent  to  military  tribunals.  Congress  can,  through  ordinary  legislation,  authorize 
them,  and,  if  appropriate,  limit  them.  If  it  were  to  do  so,  the  constitutional  footing 
of  the  tribunals  would  be  far  stronger.  The  current  unilateral  action  taken  by  the 
Bush  Administration  threatens  to  result  in  the  release  of  those  subject  to  the  Mili¬ 
tary  Order.  Without  sufficient  approval  by  Congress,  the  Executive  Branch  has  set 
up  an  easy  constitutional  challenge  to  the  existence  of  the  tribunals.  There  is  no 
good  reason  why  criminal  convictions  should  be  jeopardized  in  this  way.  The  Execu¬ 
tive  should  make  his  case  to  Congress,  and  let  Congress  decide  how  it  wants  to  pro¬ 
ceed.  The  failure  to  do  so  may  be  read  by  courts  to  imply  that  reasons  other  than 
national  security  undergird  his  decision.  Should  this  body  authorize  such  trials,  by 
contrast,  it  would  be  read  by  courts  as  extremely  important  indicia  about  the  seri¬ 
ousness  of  the  threat.^* 

The  Nazi  Saboteur  Case,  Ex  Parte  Quirin,  Is  Not  Appropriate  Precedent 

The  Administration  has  repeatedly  pointed  to  the  fact  that  President  Roosevelt 
issued  an  order  permitting  the  military  trial  of  eight  Nazi  saboteurs.  The  Supreme 
Court  upheld  the  constitutionality  of  the  military  tribunals  in  the  Quirin  case,  but 
did  so  in  a  way  that  militates  against,  not  for,  the  constitutionality  of  the  present 
Military  Order. 

In  Quirin,  formal  war  had  been  declared  by  the  Congress.  The  Supreme  Court 
opinion  is  rife  with  references  to  this  legislative  authorization  for  the  tribunals.  E.g., 
317  U.S.,  at  26  {‘The  Constitution  thus  invests  the  President,  as  Commander  in 
Chief,  with  the  power  to  wage  war  which  Congress  has  declared'*)  (emphasis  added); 
/rf.,  at  25  (“But  the  detention  and  trial  of  petitioners — ordered  by  the  President  in 
the  declared  exercise  of  his  powers  as  Commander  in  Chief  of  the  Army  in  time  of 
war  and  of  ^ave  public  danger — are  not  to  be  set  aside  by  the  courts  without  the 
clear  conviction  that  they  are  in  conflict  with  the  Constitution  or  laws  of  Congress 
constitutionally  enacted”)  (emphasis  added);  Id.  ^at  35  (stating  that  “those  who  dur¬ 
ing  time  of  war  pass  surreptiously  from  enemy  territo^  into  are  own.  .  .have  the 
status  of  unlawful  combatants  punishable  as  such  by  military  commission”)  (empha¬ 
sis  added);  Id.,  at  42  (“it  has  never  been  suggested  in  the  very  extensive  literature 
of  the  subject  that  an  alien  spy,  in  time  of  war,  could  not  be  tried  by  a  military 
tribunal  without  a  iur/’)  (emphasis  added).  What’s  more,  the  Court,  found  that  two 
portions  of  legislation,  the  Articles  of  War,  10  U.S.C.  §1471-1593,  and  the  Espio¬ 
nage  Act  of  1917,  50  U.S.C.  §38,  had  recognized  the  validity  of  military  tribtinals 
in  times  “of  war.”  Quirin,  31J  U.S.  at  26-27.  But  applicable  legislation  here  is  lack- 


4  See  also  Youngstown,  343  U.S.  579,  612  (1952)  (Frankfurter,  J.,  concurring)  (‘Tn  this  case, 
reliance  on  the  powers  that  flow  from  declared  war  has  been  commendably  disclaimed  by  the 
Solicitor  General”). 

®  Naturally,  if  the  subject  of  the  tribunal  is  a  mmor  figure  like  Osama  Bin  Laden,  courts  may 
be  unlikely  to  void  a  conviction  on  any  ground.  But  these  tribunals  aren’t  l^ing  consider  for 
Bin  Laden  alone,  but  also  for  the  more  minor  players.  In  those  cases,  the  risk  is  significant  that 
a  court  will  overturn  a  conviction  because  these  tribunals  are  not  constitutionally  authorized. 
Should  the  courts  instead  uphold  such  unconstitutionally  created  tribunals,  ^ericans  will  then 
be  left  with  a  dangerous  precedent  that  can  be  used  to  undermine  constitutional  guarantees  in 
other  situations.  Consider  Justice  Jackson’s  thoughts  in  his  Korematsu  dissent: 

[A]  judicial  construction  of  the  due  process  clause  that  will  sustain  this  order  is  far  more 
subtle  blow  to  liberty  than  the  promulgation  of  the  order  itself  A  military  order,  however  uncon¬ 
stitutional,  is  not  apt  to  last  longer  than  the  military  ememency.  .  .  .But  one  a  judicial  ooinion 
rationalizes  such  an  order  to  show  that  it  conforms  to  the  Constitution.  .  .the  Court  for  all  time 
has  validated  the  principle  of  racial  discrimination  in  criminal  procedure  and  of  transplanting 
American  citizens.  The  principle  then  lies  about  like  a  loaded  weapon.  .  .  .A  military  com¬ 
mander  may  overstep  the  bounds  of  constitutionality,  and  it  is  an  incident.  But  if  we  review 
and  approve,  that  passing  incident  becomes  the  doctrine  of  the  Constitution.  There  it  has  a  gen¬ 
erative  power  of  its  own,  and  all  that  it  creates  will  be  in  its  own  image.  Korematsu  v.  United 
States,  323  U.S.  214,  245-46  (1944)  (Jackson,  J.,  dissenting).  Precisely  because  courts  are  not 
equipped  to  assess  the  national  security  implications  of  vanous  measures,  this  body  has  a  vital 
role  to  play  in  balancing  the  national  security  against  our  constitutional  tradition  of  individual 
liberties. 
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ing.^  Indeed,  the  Quinn  Court  explicitly  reserved  the  question  of  the  President’s 
unilateral  power:  “It  is  unnecessary  for  present  purposes  to  determine  to  what  ex¬ 
tent  the  President  as  Commander  in  Chief  has  constitutional  power  to  create  mili¬ 
tary  commissions  without  the  support  of  Congressional  legislation.  For  here  Con¬ 
gress  has  authorized  trial  of  offenses  against  the  law  of  war  before  such  commis¬ 
sions.”  Id.,  at  29.^ 

As  I  will  discuss  in  detail  in  a  moment,  it  cannot  be  maintained  that  this  body 
has  acted  comparably  with  respect  to  the  September  11  attacks.  Congress  has  not 
declared  war.  Congress  has  not  stated  that  the  laws  of  war  are  applicable  to  terror¬ 
ists  or  that  militaiy  tribunals  are  appropriate.  It  is  of  course  within  Congress’  pre¬ 
rogative  to  make  these  statements,  and  to  have  them  acted  upon  by  the  Executive 
Branch  in  its  discretion,  and  later  interpreted  by  the  courts.  But  without  a  clear 
statement  by  Congress,  it  is  a  very  dangerous  precedent  to  permit  the  Executive 
Branch  to  unilaterally  make  such  a  decision.  The  Quirin  case  does  not  go  nearly 
as  far  as  supporters  of  the  tribunals  wish,  indeed,  it  confirms  the  simple  constitu¬ 
tional  fact  that  Congress,  not  the  President,  is  responsible  for  setting  up  these  tribu¬ 
nals. 

Furthermore,  the  Quirin  case  took  place  at  a  time  when  Americans  were  in  a  full- 
scale  world  war,  where  the  exigencies  of  the  situation  demanded  a  quick  result.  See 
Quirin,  317  U.S.,  at  39  (stating  that  military  tribunals  “in  the  natural  course  of 
events  are  usually  called  upon  to  function  under  conditions  precluding  resort  to  such 
procedures  fas  trial  by  juiyj”).  Quirin,  just  as  the  Revolutionary  War,  the  War  of 
1812,  and  the  Civil  War,  were  all  circumstances  in  which  there  was  total  war  in 
the  homeland,  with  large  numbers  of  enemy  troops  as  occupants.  There  was  a  real 
danger  in  each  that  America  might  lose.  The  Administration  today,  by  contrast,  has 
not  made  the  case,  or  even  attempted  to  do  so,  that  the  circumstances  are  com¬ 
parable.  This  body  might  of  course  so  find,  and  that  would  go  a  long  way  towards 
removing  the  constitutional  objections.  Proportionality  is  an  endemic  feature  of  our 
government,  and  deprivations  of  individual  rights  that  are  proportional  to  the  threat 
presented  will  often  survive  constitutional  scrutiny.  In  this  case,  however,  military 
tribunals  cannot  be  said  to  be  an  automatically  proportionate  response  to  a  threat. 
If  the  Administration  believes  that  they  are,  it  should,  as  other  Presidents  have 
done,  ask  the  Congress  for  greater  authority  due  to  the  nature  of  the  threat,  not 
decide  as  much  on  its  own. 

President  Roosevelt’s  order  also  strictly  circumscribed  the  military  tribunal’s  juris¬ 
diction  to  cases  involving  “sabotage,  espionage,  hostile  or  warlike  acts,  or  violations 
of  the  law  of  war.”  Roosevelt  Proclamation,  66  Stat.  1964,  1964  (July  2,  1942); 
Quirin,  317  U.S.  at  30  (finding  that  prosecution  did  not  violate  prohibition  on  fed¬ 
eral  common  law  of  crime  because  Congress  explicitly  incorporated  the  law  of  war 
into  the  jurisdiction  for  military  tribuntds).  The  recent  Military  Order,  by  contrast, 
brings  millions  of  green-card  holders  and  others  into  its  jurisdiction.  The  Military 
Order  extends  jurisdiction  to  “the  laws  of  war  and  other  applicable  laws.”  §  1(e)  (em¬ 
phasis  added);  see  also  §4(a)  (individuals  will  be  “tried  by  military  commission  for 
any  and  all  offenses  triable  by  militajy  commissions”)  (emphasis  added). 

These  distinctions  are  all~made  against  the  backdrop  of  a  case  that  said  that  its 
holding  was  an  extremely  limited  one.  The  Court  explicitly  said  that  it  had  “no  occa¬ 
sion  now  to  define  with  meticulous  care  the  ultimate  boundaries  of  the  jurisdiction 
of  military  tribunals,”  and  that  “[w]e  hold  only  that  those  partici^lar  acts  constitute 
an  offense  against  the  law  of  war  which  the  Constitution  authonzes  to  be  tried  by 


^The  Articles  of  War  appeared  at  10  U.S.C.  §§1471-^1593  (1940)  but  was  later  replaced  by 
the  Uniform  Cod<‘  of  Military  Justice,  10  U.S.C.  §§801  et  seq.,  which  preserves  the  recognition 
of  the  military  commissions  as  having  concurrent  jurisdiction  with  the  courts-martial  when  au¬ 
thorized  by  statute  or  when  trying  those  who  violate  the  law  of  war.  10  U.S.C.  §821.  Congress’s 
authority  here  arises  out  of  Article  I,  §8,  cl.  10  of  the  United  States  Constitution  which  confers 
power  upon  the  Congress  to  “define  and  punish.  .  .Offenses  against  the  Law  of  Nations.  .  .” 
The  common  law  of  war  is  a  subset  of  the  law  of  nations.  See  In  re  Yamae.hita,  327  U.S.  1,  7 
(1946). 

^  It  is  notable  that  the  some  of  the  main  proponents  of  military  tribunals  for  terrorists  have 
noted  that  afllrmative  Congressional  authorization  is  necessary.  See  Spencer  J.  Crona  &  Nea) 
A.  Richardson,  Justice  for  War  Criminals  of  Invisible  Armies:  A  New  Legal  and  Military  Ap¬ 
proach  to  Terrorism,  21  Ok.  City.  L.  Rev.  349,  398-99  (1996)  (stating  that  the  tension  between 
Quirin  and  Milligan  “can  be  resolved  simply  by  Congress  declaring  terrorism  to  be  a  form  of 
unlawful  belligerency,  from  which  ordinary  law  no  longer  secures  either  public  safety  or  private 
rights,  and  fbrther  declaring  terrorists  to  be  enemy  armed  forces”);  id.,  at  377  (discussing  what 
“(Tongrassionai  authorization  for  the  use  of  military  means  against  terrorism"  should  provide  in 
order  to  authorize  the  President  “to  establish  a  military  commission”). 
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military  commission.”  Quirin,  317  U.S.,  at  45-46.  Indeed,  Quirin  recognized  that  the 
use  of  tribunals  may  be  conditioned  by  the  Sixth  Amendment.^ 

The  Nazi  saboteur  case,  as  Justice  Franldurter  later  called  it,  is  not  “a  happy 
precedent.”  Danielsky,  The  Saboteurs’  Cose,  1  J.  S.  Ct.  Hist.  61,  80  (1996)  (quoting 
memorandum  from  Justice  Frankfurter).®  'nje  real  reason  President  Roosevelt  au¬ 
thorized  these  military  tribunals  was  to  keep  evidence  of  the  FSI’s  bimgling  of  the 
case  secret.  One  of  the  saboteurs,  George  Dasch,  had  informed  the  FBI  of  the  plot 
upon  his  arrival  in  the  United  States,  and  the  FBI  dismissed  his  story  as  a  “crank 
call.”  Later,  the  saboteur  went  to  Washin^n,  checked  into  the  Majmower  Hotel, 
and  told  his  story  in  person  to  the  FBI.  The  FBI  still  did  not  believe  him.  It  was 
only  after  he  pulled  $80,000  in  cash  out  of  his  briefcase  that  the  government  took 
him  seriously.  With  Dasch’s  help,  the  government  arrested  the  other  saboteurs.  Yet 
the  government  put  out  press  releases  suggesting  that  it  was  the  FBI’s  diligence 
that  resulted  in  tne  arrests.*®  “This  was  the  beginning  of  government  control  on  in-  "■ 
formation  about  the  Saboteurs’  Case  and  the  government’s  successful  use  of  the  case 
fo^ropaganda  purposes.”  Danielsky,  supra,  at  65. 

Finally,  even  if  one  is  left  believing  the  Quirin  case  provides  some  judicial  prece¬ 
dent  in  favor  of  the  present  military  order,  this  Body  is  by  no  means  compelled  to 
believe  that  this  judicial  decision  is  the  last  word  on  what  is  constitutional.  After 
all,  two  years  after  Quirin,  the  same  Supreme  Court  upheld  the  internment  of  Japa¬ 
nese  Americans  during  World  War  II  in  the  infamous  Korematsu  case,  323  U.S.  214 
(1944).  Korematsu  demonstrates  that  judges  will  sometimes  bend  over  backwards  to 
defer  to  a  claim  of  military  necessity.  Judges  are  generalists  and  not  particularly 
suited  to  evaluating  claims  of  military  necessity.  For  that  reason,  judicial  precedents 
are  not  always  a  helpful  guide  in  determining  the  meaning  of  the  Constitution,  for 
their  determinations  are  made  under  traditions  that  sometimes  under  enforce  cer¬ 
tain  constitutional  rights.  See  Sager,  Fair  Measure:  The  Legal  Status  of  Under  en- 

{breed  Constitutional  Norms,  91  Harv.  L.  Rev.  1212  (1978).  'This  body,  by  contrast, 
las  the  security  clearances  and  the  expertise  to  scrutinize  and  evaluate  claims  of 
milita^  necessity  in  light  of  its  commitment  to  the  Constitution,  see  U.S.  Const., 
Art.  VI  [2].  This  is  particularly  the  case  here,  for  the  Constitution’s  meaning  has 
evolved  in  several  ways  since  1942,  not  only  with  respect  to  equality,  but  particu¬ 
larly  with  reject  to  the  treatment  of  criminal  defenoants  ana  conceptions  of  due 
^ro^s^  See  Katyal,  Legislative  Constitutional  Interpretation,  50  Duke  L.J.  1335, 

In  sum,  while  the  natural  tendency  is  to  look  to  the  Quirin  case,  Quirin  is  only 
a  narrow  (and  inapplicable)  exception  to  the  general  presumption  against  military 
trials  in  this  nation.  What’s  more,  Quirin  was  decided  before  tne  due  process  revolu¬ 
tion  in  the  federal  courts,  which  took  place  only  in  the  1960s.  It  is  not  even  clear 
that  the  limited  holding  in  Quirin  exists  today. 

Other  Applicable  Precedent 

In  circumstances  that  echo  some  of  today’s  more  far  reaching  provision^  a  mfli- 
tary  commissioi^  tried  a  group  of  men  for  conspiracy  against  the  United  States  in 


®We  may  assume  that  there  are  acts  regarded  in  other  countries,  or  by  some  writers  on  inter¬ 
national  law,  as  offenses  against  the  law  of  war  which  would  not  be  triable  by  military  tribunal 
here,  either  because  they  are  not  recognized  by  our  courts  as  violations  of  the  law  of  war  or 
because  they  are  of  that  class  of  offenses  constitutionally  triable  only  by  a  jury.  It  was  upon 
such  grounds  that  the  Court  denied  the  right  to  proceed  by  military  tribunal  in  Ex  parte  Mil¬ 
ligan.  supra.”  Id.,  at  29 

®The  private  papers  of  the  Justices  reveal  that  Chief  Justice  Stone  struggled  to  find  a  way 
to.  claim  that  Confess  had  authorized  the  tribunals,  and  his  answer  appears  dubious.  “Stone 
answered  it  uneasily  by  interpreting  a  provision  in  Article  of  War  15.  .  .  .Thus  Congress,  he 
said,  in  enacting  Article  16,  had  adopted  the  law  of  war  as  a  system  of  common  law  for  military 
commissions.  To  arrive  at  this  interpretation.  Stone  ignored  the  le^slative  history  of  Article 
15.  .  .He  also  ignored  the  petitioners’  argument  that  it  was  settlea  doctrine  that  there  is  no 
federal  common  law  of  crime.  Finally,  he  ignored  the  constitutional  problems  raised  by  his  inter¬ 
pretation.”  Danielsky,  supra,  at  73.  See  also  id.,  at  76  (quoting  Justice  Black’s  memorandum 
on  the  case,  which  stated  that  I  “seriously  question  whether  Congress  could  constitutionally  con¬ 
fer  jurisdiction  to  try  all  such  violations  before  militaiy  tribunals.  In  this  case  I  want  to  go  not 
furtner  than  to  declare  that  these  particular  defendants  are  subject  to  the  jurisdiction  of  a  mili¬ 
tary  tribunal  because  of  the  circumstances.  .  .”). 

Attorney  General  Biddle  stated  that  as  a  result  of  the  secrecy,  “it  was  generally  concluded 
that  a  particularly  brilliant  FBI  agent,  probably  attending  the  school  in  sabotage  where  the 
eight  had  been  trained,  had  been  aole  to  get  on  the  inside.  .  .Danielsky,  supra,  at  66.  Biddle 
insisted  on  absolute  secrecy.  Secretary  of  War  Stimson  later  wrote  in  his  diaiy^  because  of  par¬ 
ticular  evidence  that  was  likely  to  come  out  at  a  public  trial.  This  evidence  included  Dasch’s 
cooperation,  the  FBI’s  ignoring  of  Dasch’s  phone  call,  and  the  delay  in  reporting  discovery  of 
the  saboteur's  landing.  Id.,  at  66. 
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,  1864.  Ex  Parte  Milligan,  71  U.S.  2,  120  (1866).  Milligan  sought  a  writ  of  habeas 
corpus,  arguing  that  a  military  court  could  not  impose  sentence  on  civilians  who 
were  not  in  a  theater  of  war.  Several  features  of  the  opinion  are  relevant.  The  CouH 
'  disa^eed  with  the  government’s  claim  that  Constitutional  rights  did  not  operate  in 
wartime,  explaining  the  reach  of  the  Fourth,  Fifth,  and  Sixth  Amendments,  and 
stating  that  the  founders  of  the  Constitution 

foresaw  that  troublous  times  would  arise,  when  rules  and  people  would  be¬ 
come  restive  under  restraint.  .  .and  that  the  principles  of  constitutional  lib¬ 
erty  would  be  in  peril.  .  .  .The  Constitution  of  the  United  States  is  the  law 
for  rulers  and  people,  equally  in  war  and  peace,  and  covers  with  the  shield 
of  its  protection  all  classes  of  men,  at  all  times,  and  under  all  cir¬ 
cumstances.” 

Milligan,  71  U.S.,  at  120.  see  also  William  H.  Rehnquist,  All  the  Laws  But  One: 
Civil  Liberties  in  Wartime  137  (1998)  (“The  Milligan  decision  is  justly  celebrated  for 
its  rejection  of  the  government’s  position  that  the  Bill  of  Rights  has  no  application 
in  wartime.  It  would  have  been  a  sounder  decision,  and  much  more  widely  approved 
at  the  time,  had  it  not  gone  out  of  its  way  to  declare  that  Congress  had  no  authority 
to  do  that  which  it  never  tried  to  do.”) 

Milligan  went  on  to  hold  that  when  courts  are  closed  due  to  war,  then  martial 
law  may  be  justified  in  limited  circumstances: 

If,  in  foreign  invasion  or  civil  war,  the  courts  are  actutdly  closed,  and  it  is  impos¬ 
sible  to  administer  criminal  justice  according  to  law,  then,  on  the  theater  of  active 
military  operations,  where  war  really  prevails,  there  is  a  necessity.  .  .as  no  power 
is  left  but  the  military..  .  .As  necessity  creates  the  rule,  so  it  limits  its  duration; 
for,  if  this  government  is  continued  after  the  courts  are  reinstated,  it  is  a  gross  dis¬ 
tortion  of  Mwer.  Martial  rule  can  never  exist  where  courts  are  open,  and  in  the 
proper  ana  unobstructed  exercise  of  their  jurisdiction.  It  is  also  confined  to  the  local¬ 
ity  of  actual  war.  Because,  during  the  [Civil  War]  it  could  have  been  enforced  in 
\^rginia,  where  the  national  authority  was  overturned  and  the  courts  driven  out, 
it  does  not  follow  that  it  should  obtain  in  Indiana,  where  that  authority  was  never 
disputed,  and  justice  was  always  administered. 

Milligan,  71  U.S.,  at  127.  This  part  of  Million  was  distinguished  in  Quirin,  but 
onlv  on  the  unique  facts  of  the  case,  for  the  Quirin  defendants  were  charged  with 
violating  the  Law  of  War  after  a  declared  war  and  were  charged  in  the  locality  of 
the  actual  war.  Under  the  still-standing  Milligan  rule,  martial  law  might  have  been 
Mpropriate  in  New  York  City  in  the  days  immediately  following  the  World  Trade 
Cfenter  attacks,  when  Foley  Square  was  closed  and  the  Southern  District  of  New 
York  was  not  operating  as  usual.  Military  tribunals  could  not  exist  in  other  states, 
however,  and  would  cease  in  New  York  after  the  federal  courts  became  operational. 
While  Milligan  states  the  general  rule,  Quirin  at  most  provides  an  extremely  lim¬ 
ited  exception  to  it. 

The  five  Justices  in  Milligan’s  m^'ority  went  so  far  as  to  prevent  military  tribu¬ 
nals  from  being  used  even  when  explicitly  authorized  by  Congress.  Their  decision 

Erovoked  controversy,  leading  Chief  Justice  Chase  to  author  a  partial  dissent  (joined 
y  three  other  Justices).  Chief  Justice  Chase  believed  that  the  laws  of  Congress  did 
not  authorize  the  use  of  milita^  tribunals,  and  therefore  joined  the  mtgority  opinion 
in  part.  Milligan,  71  U.S.,  at  136.  This  opinion  is  notable  because  it  underscores  the 
power  of  Congress  to  authorize  these  tribunals: 

We  think  that  Congress  had  power,  though  not  exercised,  to  authorize  the 
military  commission  which  was  held  in  Indiana.  ... 

Congress  has  the  power  not  only  to  raise  and  support  and  govern  armies 
but  to  declare  war.  It  has,  therefore,  the  power  to  provide  by  law  for  ear¬ 
ring  on  war.  *11110  power  necessarily  extends  to  all  legislation  essential  to 
the  prosecution  of  war  with  vigor  and  success.  .  ..  Congress  ceinnot  direct 
the  conduct  of  campaig[n8,  nor  can  the  President  or  any  commander  under 
him,  without  the  sanction  of  Coiwress,  institute  tribunals  for  the  trial  and 
punishment  of  offenses,  either  of  soldiers  or  civilians,  unless  in  cases  of  a 
controlling  necessity,  which  justifies  what  it  compels,  or  at  least  insures 
acts  of  indemnity  from  the  justice  of  the  legislature. 

We  by  no  means  assert  that  Congress  can  establish  and  apply  the  laws  of 
war  where  no  war  had  been  declared  or  exists. 

...  .it  is  within  the  power  of  Congress  to  determine  in  what  states  or  dis¬ 
tricts  such  ^reat  and  imminent  pumic  danger  exists  as  justifies  the  author¬ 
ization  of  military  tribunals. 

Id.,  at  137-40;  see  also  Id.,  at  122  (mmority  op.)  (“One  of  the  plainest  constitu¬ 
tional  provisions  was,  therefore,  infnnged  when  Milligan  was  trira  by  a  court  not 
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ordained  and  established  by  Congress,  and  not  composed  of  fudges  appointed  during 
good  behavior”).**  Under  either  rule  in  Milligan,  tne  mfiyonty  rule  or  Chief  Justice 
Chase’s  dissent,  the  present  Military  Order  fails.  It  lacks  basic  constitutional  protec¬ 
tions,  and  has  not  been  authorized  by  Congress. 

In  another  World  War  II  case,  the  Court  faced  the  issue  of  the  Executive’s  author¬ 
ity  to  order  militaiy  tribunals  to  try  violators  of  the  law  of  war.  In  In  re  Yamashita. 
327  U.S.  1  (1946),  General  Yamashita  of  the  Imperial  J^anese  Army  was  tried  ana 
convicted  by  a  military  commission  ordered  under  the  rresident’s  authority.  *2  The 
Court  held  that  the  tnal  and  punishment  of  enemies  who  violate  the  law  of  war  is 
‘'an  exercise  of  the  authority  sanctioned  by  Congress,  to  administer  the  system  of 
military  justice  recognized  by  the  law  of  war.  That  sanction  is  without  qualification 
as  to  the  exercise  of  this  authority  so  long  as  a  state  of  war  exists — from  its  declara¬ 
tion  until  peace  is  proclaimed.”  /a.,  at  11-12  (emphasis  added). *^ 

The  Supreme  Court  dealt  with  the  use  of  military  commissions  again  in  Madsen 
V.  Kinsella,  343  U.S.  341  (1952),  where  the  dependant  wife  of  an  American  service¬ 
man  was  convicted  by  military  commission  for  the  murder  of  her  husband.  The 
Court  found  it  within  the  President’s  power  to  establish  a  militaiy  tribunal  but 
under  certain  constraints.  Madsen  stated  that  these  commissions  “have  been  con¬ 
stitutionally  recognized  agencies  for  meeting  many  urgent  governmental  responsibil¬ 
ities  related  to  war.”  Id,  at  346.  As  such,  the  Court  recognized  that  these  tribunals 
derive  their  authority  from  the  Congress’  power  to  “declare  war.”  Id,  at  346  n.9,  and 
from  the  occupation  of  Germany  and  the  recent  “cessation  of  hostilities.”  Id,,  at 
348.14 

Of  course,  there  may  be  times  when  Congress  cannot  declare  war,  for  one  reason 
or  another.*®  But  in  many  of  those  cases,  the  Congress  can  of  course  specifically  au¬ 
thorize  a  military  tribunal  as  part  of  a  resolution  authorizii^  force  or  as  stand-alone 
legislation.  If  a  particular  Administration  feels  that  such  Congressional  activity  is^ 
not  feasible  (due  to,  for  example,  an  invasion),  it  bears  a  burden  in  justifying  a  uni¬ 
lateral  course  of  action.  But  in  a  case  like  the  one  today,  where  Congress  is  able 
to  meet  (indeed,  has  been  meeting  to  respond  to  several  Administration  requests), 
this  justification  for  unilateralism  does  not  appear  tenable. 

Congress  has  not  Authorized  the  Military  Tribunals 

The  present  Militaiy  Order  relies  on  the  Resolution  passed  by  Congress  for  legal 
support.  The  Resolution  states:  “That  the  President  is  authonzed  to  use  all  nec- 
essary  and  appropriate  force  against  those  nations,  organizations,  or  persons  he  de¬ 
termines  planned,  authorized,  committed,  or  aided  the  terrorist  attacks  that  oc¬ 
curred  on  September  11,  2001,  or  harbored  such  organizations  or  persons,  in  order 


*‘More  recent  military  precedent  also  suggests  that  the  civil  war  was  similar  to  a  declared 
war,  and  that  charges  could  be  brought  in  the  locality  of  war.  See  Opinion  of  Patrick  T.  Heniv. 
Assistant  Secretary,  Department  of  the  Army,  March  6,  2000,  available  at  http:/ 1 
www.surratt.org fdocument8lmuddarmy.pdf  ("One  might  content  that  the  facts  Ex  Parte 
Quirinate  distinguishable  from  those  in  tne  Mudd  Case  [regarding  the  Lincoln  assassination] 
localise  the  assassination  of  President  Lincoln  did  not  occur  during  a  time  of  formally  declared 
war.  However,  the  state  of  hostilities  we  now  call  the  Civil  Was  was  not  legally  declared  at  an 
end  until  1866.  At  the  time  of  President  Lincoln's  assassination,  Washin^n  D.C.  served  as  the 
nation’s  military  headquarters  and  was  a  fortified  city.  It  remained  under  martial  law  for  the 
duration  of  the  Civil  War.  .  .Soldiers,  for  the  most  part,  conducted  civil  policing  in  and  around 
the  city.  Under  these  circumstances,  conditions  tantamount  to  a  state  of  war  existed  at  the  time 
of  President  Lincoln’s  assassination’^). 

*^In  this  case,  the  President  had  proclaimed  that  "enemy  belligerents  who,  during  time  of 
war,  enter  the  united  States,  or  any  territory  or  possession  thereof  and  who  violate  the  law  of 
war,  should  be  subject  to  the  law  of  war  and  to  the  jurisdiction  of  military  tribunals,**  327  U,S,, 
at  10.  This  Presidential  order  was  specifically  predicated  on  a  state  of  war  existing  between  two 
belligerent  powers. 


^^Yamashita  also  recomized  that  the  very  existence  of  these  commissions  grew  out  of 
Congress’s  War  Power  and  not  any  Executive  authority.  Id.  at  12-13  (noting  “[t]he  war  power, 
from  which  the  [military]  commission  derives  its  existence”  and  that  the  military  tribunals  had 
"been  authorized  by  the  political  branch  of  the  (jrovemment”). 

*4  The  Court  quotes  from  Winthrop,  Military  Law  and  Precedents,  831  (2d  ed.  1920),  stating 
“it  is  those  provisions  of  the  Constitution  which  empower  Congress  to  ’declare  waP  and  ’raise 
armies,’  and  which,  in  authorizing  the  initiation  of  war,  authorize  the  employment  of  all  nec¬ 
essary  and  proper  ^encies  for  its  due  prosecution,  from  which  the  tribunal  derives  it  original 
sanction.  Its  authority  is  thus  the  same  as  the  authority  for  the  making  and  waging  of  war  and 
for  the  exercise  of  military  government  and  martial  law.”  The  court  thus  subscribes  to  the  view 
that  military  commissions  derive  any  authority  they  have  from  Ck)ngres8ional  sanction  under 
the  war  powers.  They  act  only  pursuant  to  Congressional  delegation  of  authority. 

A  declaration  of  war  in  tMa/s  circumstances  may  be  possible.  See  Prize  Cases,  67  U.S.  635, 
666  (1863)  ("But  it  is  not  necessaiy  to  constitute  war,  that  both  parties  should  be  acknowledged 
as  independent  nations  of  sovereign  States.”). 


103 


to  prevent  any  future  acts  of  international  terrorism  against  the  United  States  by 

sucn  nations,  organizations  or  persons.”  Pub.  L.  No.  107-40,  115  Stat.  224  §2(a). 

This  Resolution  is  patently  quite  far  from  a  declaration  of  war,  and  is  limi^  in 
'  many  respects.  Significantly,  the  Resolution  passed  by  Congress, 

1)  restricts  its  reach  only  to  “force,” 

2)  applies  only  to  persons  involved  in  some  way  in  the  September  11  at¬ 
tacks,  and 

3)  permits  such  activity  “in  order  to”  avert  prospective  damage  to  the 
United  States. 

Now  compare  the  Resolution  with  the  Military  Order,  which, 

1)  goes  well  beyond  any  conceivable  definition  of  “force,” 

2)  does  not  confine  its  reach  to  persons  involved  in  the  September  11  at¬ 
tacks,  but  goes  so  far  as  to  permit  any  terrorist  unconnected  to  the  attacks 
to  be  tried  before  a  military  tribunal, 

3)  is  entirely  retrospective,  meting  out  sentences  for  past  acts,  and 

4)  extends  its  jurisdiction  to  places  that  are  not  localities  of  armed  conflict. 

A  tougher  question  is  presented  by  persons  in  Afghanistan,  for  the  Use  of  Force 
Resolution  when  read  in  comunction  with  the  Uniform  Code  of  Military  Justice 
could  suggest  military  jurisdiction  for  those  that  are  the  direct  targets  of  Congress’ 
Resolution.  As  I  will  explain  in  a  moment,  this  reading  is  questionaole,  but  the  case 
is  a  closer  one.  But  the  Military  Order  goes  much,  much  farther  than  this,  and  illus¬ 
trates  the  precise  dangers  with  unilateral  determinations  by  the  Executive.  The 
Order  does  not  confine  its  reach  to  those  involved  in  the  September  11  attacks.  It 
states  that  individuals  subject  to  the  order  include  anyone  whom, 

“there  is  reason  to  believe.  .  . 

(i)  is  or  was  a  member  of  the  organization  known  as  al  Qaida; 

(ii)  has  engaged  in,  aided  or  abetted,  or  conspired  to  commit,  acts  of  inter¬ 
national  terrorism,  or  acts  in  preparation  therefor,  that  have  caused,  threat¬ 
en  to  cause,  or  have  as  their  aim  to  cause,  iiyuiw  to  or  adverse  effects  on 
the  United  States,  its  citizens,  national  security,  foreign  policy,  or  economy; 
or 

(iii)  has  knowingly  harbored  one  or  more  individuals  described  [in  the  first 
two  categories  above]. 

Military  Order,  §2(a)  (emphasis  added).  There  is  absolutely  no  constitutional  war¬ 
rant  for  such  a  dramatic  expansion  of  the  militaty  tribunal’s  authority  to  cover  indi¬ 
viduals  completely  unconnected  to  the  September  11  attacks,  no  matter  how  broadly 
the  statutes  and  precedent  can  be  stretched.  This  is  particidarly  important  in  light 
of  the  fact  that  the  Congress  explicitly  rejected  proposed  White  House  lan^age  that 
would  have  authorized  a  broader  use  of  force.  See  Lancaster,  Congress  Clears  Use 
of  Force,  Wash.  Post,  Sept.  16,  2001,  at  A4.  Subsections  ii)  and  iii)  of  the  Military 
Order  therefore  underscore  just  how  important  it  is  for  this  body  to  carefully  cir¬ 
cumscribe  the  jurisdiction' and  reach  of  a  military  tribunal.  Without  such  guidance, 
military  tribunals  can  creep  far  beyond  the  circumstances  of  an  emergency,  sweep¬ 
ing  up  many  unrelated  investigations.  “Mission  creep”  can  infect  not  only  military 
operations  that  employ  force,  but  also  those  that  involve  prosecutor  and  mdges. 

In  the  wake  of  the  martial  law  of  the  Civil  War,  Congress  passed  the  rosse  Com- 
itatus  Act  to  prevent  the  military  from  becoming  part  of  civilian  affairs.  The  Act 
states,  “Whoever,  except  in  cases  and  under  circumetances  expresslv-authorized  by 
the  Constitution  or  Act  of  Congress,  willfully  uses  any  part  of  the  Army  or  the  Air 
Force  as  a  posse  comitatus  or  otherwise  to  execute  the  laws  shall  be  fined  under 
this  title  or  imprisoned  not  more  than  two  years,  or  both.”  18  U.S.C.S.  §  1386  (2001). 
This  Act  reflects  the  underlying  presumption  against  blurring  military  and  civilian 
life,  unless  Confess  authorizes  otherwise  or  the  Constitution  so  demands.  It  is  in¬ 
structive  that  this  fundamental  law  has  itself  been  modified  recently  with  respect 
to  the  War  on  Drugs  and  immigration.  See  10  U.S.C.  §§371-380  (authorizing  ^- 
retary  of  Defense  to  furnish  ^uipment  and  personnel  to  assist  civilian  agencies  in 
enforcing  drug  and  immigration  laws,  but  preventing  the  military,  with  the  excep¬ 
tion  of  the  Coast  Guard,  from  conducting  “a  search  and  seizure,  an  arrest,  or  other 
similar  activity^).  The  Posse  Comitatus  Act  underscores  the  general  presumption 
against  civilian  life  becoming  subject  to  military  law,  unless  Congress  or  the  Con¬ 
stitution  explicitly  say  otherwise.  The  recent  Militaiy  Order  undercuts  this  post 
Civil  War  tradition,  and  does  so  unilaterally. 

As  previously  stated,  the  Uniform  Code  of  Military  Justice  (UCMJ)  is  still'  on  the 
books.  It  might  be  thought  that  the  language  in  the  Uniform  Code,  which  recognizes 
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the  concurrent  jurisdiction  of  military  tribunals,  10  U.S.C.  §821,^®  constitutes  suffi¬ 
cient  congressional  authorization  of  tnem  under  the  rule  laid  down  in  Quirin.  I  have 
already  explained  why  Quirin^  and  its  interpretation  of  the  predecessor  statute  to 
the  UCMJ,  does  not  come  close  to  justifying  the  present  Milita^  Order*  Not  only 
the  facts  and  opinion  in  Quirin,  but  cases  decidea  under  the  UCMJ  itself  suggest 
that  this  body  has  not  authorized  the  military  tribunals  envisioned  in  the  recent 
Military  Order. 

In  United  States  v.  Averette,  19  U.S.C.M.A.  363  (1970),  a  civilian  employee  of  the 
Army  was  charged  with  criminal  violations  in  Vietnam  and  tried  by  court-martial 
under  the  UCMJ.  The  United  States  Court  of  Military  Appeals  there  decided  that, 
in  determining  the  applicability  of  the  UCMJ,  “the  words  Hn  time  ^  war'  mean.  .  ,a 
war  formally  aeclared  by  Congress,"  Id,,  at  366  (emphasis  added).  F\irther,  the  court 
believed  that  “a  strict  and  literal  construction  of  the  phrase  'in  time  of  war'  should 
be  applied,”  Id,,  in  the  case  of  the  jurisdiction  of  military  courts.  The  conclusion  in 
this  case  was  that  the  hostilities  in  Vietnam,  although  a  major  militaiy  action,  was 
not  a  formal  declaration  of  war  for  puiposes  of  the  military’s  juriscfiction.^'^  The 
Court  of  Military  Appeals  followed  this  line  of  reasoning  is  Zamora  v.  Woodson,  19 
U.S.C.M.A,  403  (1970),  where  it  held  again  that  the  term  'in  time  of  war'  means 
“a  war  formally  declared  by  Congress,”  Id,  at  404,  and  that  the  military  effort  in 
Vietnam  could  not  qualify  as  such.  The  question  of  whether  a  terrorist  can  even 
qualify  as  a  belligerent  or  engage  the  machinery  of  the  “laws  of  war”  is  itself  not 
clear.  See  Scharf,  Defining  Terrorism  as  the  Peace  Time  Equivalent  of  War  Crimes, 
7  ILSA  J.  Int’l  &  Comp.  L.  391,  392  (2001)  (*The  key  is  the  ‘armed  conflict’  thresh¬ 
old.  By  their  terms,  these  conventions  do  not  apply  to  ‘situations  of  internal  disturb¬ 
ances  and  tensions  such  as  riots  and  isolated  and  sporadic  acts  of  violence.’  In  those 
situations,  terrorism  is  not  covered  by  the  laws  of  war,  but  rather  by  a  dozen  anti- 
terrorism  conventions”).^® 

Finally,  the  United  States  Court  of  Claims  faced  this  issue  in  Jtobb  v.  United 
States,  466  F.2d.  768  (Ct.  Cl.  1972).  The  Court  of  Claims  held  that  the  decedent’s 
prior  court-martial  had  not  held  jurisdiction  over  him  as  a  civilian  employee  of  the 
Armed  Forces  because  “short  of  a  declared  war,”  Id,,  at  771,  the  court-martial  did 
no^ossess  jurisdiction  under  the  UCMJ. 

Thus  both  civil  and  military  courts  have  held  that  the  UCMJ’s  use  of  the  term 
“in  a  time  of  war”  requires  an  actual,  congressionally  declared  war  to  provide  juris¬ 
diction  over  civilians  for  the  military  courts-martial  or  tribunals.  This  strict  reading 
should  also  apply  to  the  Court’s  previous  rulings  holding  the  President’s  power  to 
convene  military  tribunals  to  vest  only  "in  time  of  war,"  This  strict  reading  is  justi¬ 
fied  not  only  because  of  the  precedent  established  by  the  Court  of  Military  appeals, 
but  also  in  light  of  the  tremendous  damage  to  individual  rights  the  Executive  and 
the  military  could  create  if  military  courts  could  be  convened  without  explicit  Con¬ 
gressional  authorization 


*®The  provisions  of  this  chapter  conferring  jurisdiction  upon  courts-martial  do  not  deprive 
military  commissions,  prf>vo8t  courts,  or  other  military  tribunals  of  concurrent  jurisdiction  with 
respect  to  offenders  or  offenses  that  by  statute  or  by  the  law  of  war  may  be  tried  by  military 
commissions,  provost  courts,  or  other  military  tribunals."*  10  U.S.C.  §821. 

‘^In  a  rather  different  setting,  the  military  courts  have  found  that  a  substantive  offense, 
sleeping  at  one's  post  during  time  of  war,  was  possible  during  the  Korean  War.  United  States 
V.  Bancroft,  3  U.S.C.M.A.  3  (1963).  The  Court  pointed  to  many  indicia  of  a  wartime  situation, 
including  special  **national  emergency  legislation."*  Id.,  at  5.  See  also  United  States  v.  Ayres,  4 
U.S.C.M.A.  220  (1954)  (following  Bancroft),  Averette  is  not  modified  by  Bancroft  or  Ayres,  as 
Averette  \B  the  more  recent  case  and  was  explicitly  decided  in  light  of  these  other  case.  While 
members  of  our  military  might  be  subject  to  additional  punishment  based  on  statutes  that  ag¬ 
gravate  penalties  during  wartime,  to  apply  the  jurisdiction  of  the  UCMJ  to  those  not  ordinarily 
subject  to  it  requires  an  affirmative  act  of  Congress.  Averette,  at  365  (“We  emphasize  our  aware¬ 
ness  that  the  fighting  in  Vietnam  qualifies  as  a  war  that  word  is  generally  used  and  understood. 
By  almost  any  stanoard  of  comparison— the  number  of  persons  involved,  the  level  of  casualties, 
the  ferocity  of  the  combat,  the  extent  of  the  suffering,  and  the  impact  on  our  nation— the  Viet¬ 
namese  armed  conflict  is  a  mcgor  military  action.  But  such  a  recognition  should  not  serve  as 
a  shortcut  for  a  formal  declaration  of  war,  at  least  in  the  sensitive  area  of  subjecting  civilians 
to  military  jurisdiction."*) 

The  Averette  ruleing  means  that  when  the  constitutional  rights  hang  in  the  balance,  courts 
Lshould  read  statutes  as  narrowly  to  avoid  violating  these  rights  unless  congressional  intent  is 
)clear.  The  term  “time  of  war”  is  ambk^ous,  and  as  such,  should  be  read  narrowly  as  requiring 
a  congressional  declaration  of  war  before  constitutional  rights  are  abrogated  in  the  name  of  na¬ 
tional  security.  Congress  must  speak  clearly  if  it  wishes  to  constrain,  or  allow  the  Executive  to 
constrain,  civil  rights  through  its  war  powers. 

‘^Making  the  laws  of  war  applicable  to  terrorists  may  also  raise  problems,  including  possibly 
providing  tnem  with  the  “comlmtant's  privilege,”under  which  combatants  are  immune  from  pros¬ 
ecution  tor  common  crimes,  and  prisoner  of  war  status  upon  detention.  Scharf,  supra,  at  396- 
98. 
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After  all,  many  would  be  surorised  to  learn  that  the  Administration  is  arguing 
that  this  Body  has  alrea^  ratified  militaiy  tribunals  for  terrorists.  The  dusting  off 
of  an  old  statute  passed  for  an  entirely  difrerent  purpose  and  in  another  era  raises 
significant  constitutional  concerns  when  that  statute  is  used  to  justify  the  depriva¬ 
tion  of  individual  rights.  The  Supreme  Court  often  speaks  in  terms  of  ‘'clear  state¬ 
ment*’  rules:  if  the  legislature  wants  to  deprive  someone  of  a  constitutional  right, 
it  should  say  so  clearly,  otherwise  the  legislation  will  be  construed  to  avoid  the  con¬ 
stitutional  difficulty.  E.g.,  Kent  v.  Dulles,  357  U.S.  116,  129-30  (1968)  (holding  that 
the  Secretary  of  State  could  not  deny  passports  on  the  basis  of  Communist  Party 
membership  without  a  clear  delegation  from  Confess,  and  that  this  permission 
could  not  be  ''silently  granted'")  (emphasis  added).*”  Without  a  clear  statement  by 
this  Congress  about  the  need  for  miiitap^  tribunals,  it  will  be  difficult  for  a  civilian 
court  to  assess  the  exigencies  of  the  situation  and  to  determine  whether  the  cir¬ 
cumstances  justify  dispensing  with  jury  trials,  grand  juries,  and  the  rules  of  evi¬ 
dence  on  habeas  review. 

Even  if  there  is  some  ambiguity  in  the  UCMJ  about  the  meaning  of  “time  of  war,” 
standard  principles  of  legislative  interpretation  would  counsel  reading  the  statute 
to  avoid  constitutional  difficulties,  and  mean  that  the  President  lacks  authority.^^^ 
As  Justice  Jackson  put  it  in  his  concurrence  in  Youngstown  Sheet  &  Tube  Co.  v. 
Sawyer,  343  U.S.  579,  673  (1962),  in  the  zone  of  twilight  between  the  powers  of  Con¬ 
gress  and  the  President,  “any  actual  test  of  power  is  likely  to  depend  on  the  impera¬ 
tives  of  events  and  contemporapr  imponderables.  .  .  .”  One  of  these  imperatives  is 
the  preservation  of  individual  rights.  In  Valentine  v.  United  States  ex  rel  Neidecker, 
299  U.S.  5  (1936),  the  Court  considered  the  Executive’s  power  to  extradite  under 
a  treaty  where  the  treaty  did  not  provide  for  such  extradition.  Although  this  case 
took  place  before  Youngstown,  it  is  clear  that  this  Executive  action  would  fall  into 
Jackson’s  zone  of  twilight.  The  Court  did  not  allow  the  extradition  because  of  the 
trampling  of  individual  rights:  “the  Constitution  creates  no  executive  prerogative  to 
dispose  of  the  liberty  of  the  individual.  Proceeding  against  (an  individual]  must  be 
autnorized  by  law.  .  .  .It  necessarily  follows  that  as  the  legal  authority  does  not 
exist  save  as  it  is  given  by  an  act  of  Congress.  .  .[i]t  must  be  found  that  [a]  stat¬ 
ute.  .  .confers  the  power.’^  Id.  at  9;  see  generally  Silverstein,  Imbalance  of  Powers 
115-16  (1997)  (stating  the  proposition  that  when  it  comes  to  individual  liberties,  the 


Dames  &  Moore  v.  Regan,  463  U.S.  654  (1981)  loosened  the  definition  of  ^'implied  Congres¬ 
sional  authorization**  somewhat  but  did  not  find  that  lack  of  Congressional  voice  would  con¬ 
stitute  implicit  authorization.  The  decision  expressly  disclaimed  any  attempt  to  use  its  precedent 
in  other  cases:  *^we  attempt  to  1^  down  no  general  ^guidelines’  covering  other  situations  not  in¬ 
volved  here,  and  attempt  to  connne  the  opinion  only  to  the  very  questions  necessary  to  decision 
of  the  case.**  Id.,  at  661.  In  Dames,  a  case  in  which  a  constitutional  right  was  probably  not  at 
stake,  the  Court  approved  an  Executive  Order  which  terminated  all  litigation  between  United 
States  nationals  ana  Iran  in  return  for  the  establishment  of  a  claims  tnbunal  to  arbitrate  the 
disputes.  The  Court  did  not  find  explicit  authorization  by  Congress  but  grounded  a  finding  of 
implied  authorization  in  the  fact  the  Congress  had  passed  the  International  Claims  Settlement 
Act  of  1949  which  approved  another  executive  claims  settlement  action  and  provided  a  proce¬ 
dure  to  implement  future  settlement  agreements.  Also,  the  I^slative  history  of  the  Inter¬ 
national  Emergency  Economic  Powers  Act  (lEEPA)  showed  that  Congress  accepted  the  authority 
of  the  President  to  enter  into  such  settlement  agreements.  Id.  In  the  current  case,  Congress  has 
passed  no  such  legislation  which  recognizes  or  ratifies  the  President’s  authority  to  convene  mili¬ 
tary  tribunals  without  a  declaration  of  war,  and  the  constitutional  rights  at  stake  are  signifi¬ 
cant.  As  such,  implicit  approval  of  Congress  cannot  be  found  here  as  it  was  in  Dames  &  Moore. 

^^A  comparison  between  the  Military  Order  and  President  Truman’s  seizure  of  the  steel  mills 
via  Executive  Order  is  instructive.  The  Supreme  Court  declared  Truman’s  Executive  Order  un 
constitutional  because  it  ^’was  a  job  for  the  Nation’s  lawmakers,  not  for  its  military  authori¬ 
ties.  .  .  .In  the  frame  work  of  our  Constitution,  the  President’s  power  to  see  that  the  laws  are 
faithfully  executed  refutes  the  idea  that  he  is  to  be  a  lawmaker.”  Youngstown,  supra,  at  587 
(mfuority  cop.  per  Black,  J.).  Even  though  legislative  action  might  "often  be  cumbersome,  time- 
consuming,  and  apparently  inefficient,”  Justice  Douglas  stated,  that  was  the  process  our  Con¬ 
stitution  set  up.  id.,  at  629;  see  also  id.  ("The  doctrine  of  the  separation  of  powers  was 
adopted  by  the  Convention  of  1787,  not  to  promote  efficiency  but  to  preclude  the  exercise  of  arbi- 
traiy  power.  .  .to  save  the  people  from  autocracy”)  (Quoting  Brandeis,  J.,  Dissenting  in  Myers 
V.  united  States).  See  also  You^ston,  id.,  at  650  (Jackson,  J.,  concurring)  (‘Aside  from  suspen¬ 
sion  of  the  privilege  of  the  writ  of  habeas  corpus.  .  .[the  founders  made  no  express  provision 
for  exercise  of  extraordinary  authority  because  of  a  crisis.  I  do  not  think  we  rightfully  may  so 
amend  their  work,  and,  if  we  could,  I  am  not  convinced  it  would  be  wise  to  do  so.  .  .  .(Tlhe 
President  of  the  [Carman]  Republic,  without  concurrence  of  the  Reichstag,  was  empowered  tem¬ 
porarily  to  suspend  any  or  all  individual  rights  if  public  safety  and  order  were  seriously  dis¬ 
turbed  or  endangered.  This  proved  a  temptation  to  every  government,  whatever  its  shade  of 
opinion,  and  in  13  years  sus^nsion  of  rights  was  invoked  on  more  the  250  occasions.  Finally, 
Hitler  persuaded  President  Von  Hindenberg  to  suspend  all  such  rights,  and  they  were  never  re¬ 
stored.*). 
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Court  is  hesitant  to  defer  to  the  Executive  in  the  absence  of  specific  Congressional 
mandate)/^^ 

In  the  current  case,  the  Executive  Order  is  made  applicable  even  to  resident 
aliens  who  are  constitutionally  vested  with  due  process  nghts.  As  such,  the  Court 
should  be  wary  of  allowing  the  Executive  to  unilaterally  abrogate  these  individual 
protections.-^^ 

Finally,  if  the  UCM-^  were  stretched  to  give  the  President  power  to  create  a  tri¬ 
bunal  in  this  instanc  e,  it  would  leave  the  statute  so  broad  as  to  risk  being  an  uncon- 
-  stitutional  delegation  of  power.  Such  a  statute  would  leave  the  President  free  to  de¬ 
fine  a  ‘"time  of  war,”  grant  him  the  discretion  to  set  up  military  tribunals  at  will, 
bestow  upon  the  Executive  the  power  to  prosecute  whomever  he  so  selects  in  a  mili¬ 
tary  tribunal,  and  give  him  the  power  to  try  those  cases  before  military  judges  that 
serve  as  part  of  the  Executive  Branch  and  perhaps  even  the  ability  to  dispense  with 
habeas  corpus  and  review  by  an  Article  III  court.  It  would  be  a  great  and 
unbounded  transfer  of  legislative  power  to  the  Executive  Branch,  a  claim  that  every 
defendant  before  the  tribunal  would  raise  repeatedly.  See  Clinton  v.  City  of  New 
York,  118  S.  Ct,  2091,  2108-10  (Kennedy,  J.,  concurring);  Industrial  Union  Dep% 
AFL^IO  v.  American  Petroleum  Inst,,  448  U.S,  607,  687  (1980)  (Eohnquist,  J.  Con¬ 
curring);  American  Textile  Mfrs.  Inst,  Inc,  v.  Donovan,  452  U.S.  490,  545  (1981) 
(Rehnquist,  J.,  dissenting);  CalifornicL  Bankers  A$s*n  v.  Schultz,  416  U.S.  21,  91-93 
(1974)  (Brennan,  J.,  dissenting). 

There  is  one  other  aspect  of  the  Military  Order  that  is  constitutionally  troubling: 
its  secrecy.2‘J  Government  secrecy  is  a  tremendously  dangerous,  though  important, 

Eower.  The  Constitution  was  designed  to  avoid  secrecy  when  the  criminal  process 
as  been  engaged.  Our  Founders  feared  secret  trials,  knowing  that  the  impulse 
would  be  too  great  for  the  prosecutor  to  abuse  his  powers.  See  U.S.  Const.,  Am.  VI; 
cf.,  Morrison  v.  Olson,  487  U.S.  654,  728-29  (1988)  (Scalia,  J.,  dissenting). 

When  criminal  trials  take  place  in  open  court  in  front  of  a  jury  of  one's  peers, 
a  tremendous  checking  function  exists.  Yet  the  Military  Order  scraps  all  of  this,  and 

Rermits  trials  to  be  conducted  in  secret,  without  the  attention  of  press  or  peers. 

Fothing  will  check  the  power  of  the  prosecutor  in  these  trials.  Our  enemies  will  call 
them  “show  trials”  to  cover  up  for  our  government’s  failures,  our  friends  will  wonder 


“^‘The  Pentagon  Papers  Case,  N,U.  Times  Co.  v.  United  States,  403  U.S.  713  (1971),  also  un¬ 
derscores  the  constitutional  problems  with  unilateral  executive  action.  In  that  case,  the  Court, 
in  a  per  curiam  opinion,  denied  the  President  an  iryunction  to  block  the  New  York  Times  and 
the  Washington  Post  from  publishing  certain  documents  which  the  Administration  claimed 
would  be  damaging  to  the  militai^  effort  in  Vietnam.  Justice  Brennan  observed  that  the  Execu¬ 
tive  acted  without  authorization  from  Confess.  Previously,  Congress  had  considered  lemslation 
which  would  have  made  such  disclosure  criminal.  Brennan  stated  that  ‘1i]f  the  proposal.  .  .had 
been  enacted,  the  publication  of  the  documents  involved  here  would  certainly  have  been  a  crime. 
Congress  refused,  however,  to  make  it  a  crime.”  Id.  at  746.  Justice  Douglas  indicated  that  the 
case  might  have  been  different  with  specific  Congressional  authorization,  stating  “ftlhere 
is.  .  .no  statute  barring  the  publication  by  the  press  of  the  material  which  the  Times  and  the 
Post  seek  to  use.”  Id.  at  720.  Douglas  also  conceded  that  a  state  of  declared  war  might  authorize 
such  action  on  the  part  of  the  Executive  when  he  state  ‘1t)he  war  power  stems  from  a  declara¬ 
tion  war.  .  .  .Nowhere  (in  the  Constitution]  are  presidential  wars  authorized.  We  need  not  de¬ 
cide  therefore  what  leveling  effect  the  war  power  of  Congress  might  have.”  Id.  722.  Similarly 
here,  a  declared  state  of  war  vests  the  President  with  the  power  to  abrogate  some  Fifth  Amend¬ 
ment  rights  but  in  the  absence  of  such  declaration  of  war  or  specific  Congressional  authoriza¬ 
tion,  the  Executive’s  attempt  to  remove  Fifth  Amendment  protections  through  the  use  of  mili¬ 
tary  tribunals  is  constitutionally  problematic. 

‘-^2  Additionally,  if  one  subscribes  to  Justice  Murphy’s  view  that  the  Fifth  Amendment  protects 
all  people  accused  by  the  Federal  Government  and  “[n]o  exception  is  made  as  to  those  who  are 
accused  of  war  crimes  or  as  to  those  who  possess  the  status  of  any  enemy  belligerent,”  then 
it  would  be  logical  that  the  Executive  not  be  allowed  to  unilaterally  abrogate  individual  rights 
of  even  non-resident  aliens.  In  re  Yamashita,  327  U.S.  at  26  (Murphy,  JT,  dissenting)  (stating 
that  ”(t]he  immutable  rights  of  the  individuals,  including  those  secured  by  the  due  process 
clause  of  the  Fifth  Amendment,  belong  not  alone  to  the  members  of  those  nations  that  excel 
on  the  battlefield  or  that  subscribe  to  the  democratic  ideology.  They  belong  to  every  person  in 
the  world,  victor  or  vanquished,  whatever  may  be  his  race,  color  or  beliefs.  They  rise  above  the 
status  of  belligerency  or  outlawry.  They  survive  any  popular  passion  of  frenzy  of  the  mo¬ 
ment.  .  .  .Such  is  the  universal  and  indestructible  nature  of  the  rights  which  the  due  process 
clause  of  the  Fiflh  Amendment  recognizes  and  protects  when  life  or  liberty  is  threatened  by  vir¬ 
tue  of  the  authority  of  the  United  States.”). 

There  is  also  a  second  strain  of  unilateralism  in  the  Military  Order,  that  of  unilateralism 
in  our  foreign  policy.  Spain  has  already  refused  to  extradite  suspects  in  the  September  11  inv^- 
tigation  until  America  promises  not  to  subject  them  to  a  militant  trial.  The  upshot  of  the  mili¬ 
tary  order  may  be  to  weaken  not  strengthen,  our  ability  to  conauct  thorough  investigations,  to 
interview  material  witnesses,  and  prosecute  those  responsible.  Again,  these  costs  of  the  tribu¬ 
nals  may  be  worth  it,  but  these  are  the  types  of  determinations  that  are  appropriate  for  Con¬ 
gressional  oversight. 
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why  American  justice  cannot  handle  those  who  are  obviously  culpable.  And  a  dubi¬ 
ous  precedent  will  be  set  that  gives  the  President  the  power  to  establish  these  tribu¬ 
nals  in  circumstances  untethered  to  formal  declarations  of  war.  If  the  circumstances 
demand  secret  trials,  this  body  can  so  authorize  them.  Our  Constitution  and  laws 
necessarily  require  many  procedures  before  the  cloak  of  government  secrecy  can  be 
worn. 

Attorney  General  Order  No,  2529-2001  Raises  Serious  Constitutional  Con¬ 
cerns  AND  Jeopardizes  the  Criminal  Convictions  of  those  Responsible  for 
Terrorism 

A  similar  analysis  of  executive  unilateralism  applies  to  Attorney  General  Order 
No.  2529-2001.  This  regulation  was  announced  with  no  lerislative  consideration 
whatsoever.  It  comes  close  to  infringing  both  Fourth  Amenoment  right  to  privacy 
and  the  Sixth  Amendment  right  to  counsel.  Those  who  are  the  subject  of  the  rule 
have  not  been  charged  with  a  crime,  for  the  order  permits  monitoring  of  “inmates,” 
defined  under  this  rule  to  include  not  merely  criminal  convicts,  but  anyone  “held 
as  witnesses,  detainees  or  otherwise.”  The  government  is  currently  detaining  well 
over  1000  individuals,  some  on  immigration  violations,  some  as  possible  suspects, 
and  still  others  who  are  material  witnesses,  all  of  whom  are  subject  to  such  moni¬ 
toring.  The  monitoring  may  occur,  not  on  a  probable  cause  standard,  but  whenever 
the  Justice  Department  determines  that  “reasonable  suspicion  exists  to  believe  that 
an  inmate  may  use  the  communications  with  attorneys.  .  .to  facilitate  acts  of  ter¬ 
rorism.”  Id.  Moreover,  the  determination  that  someone  is  too  threatening  to  speak 
privately  with  counsel  is  made  not  by  a  judge,  but  by  the  executive  branch  acting 
unilaterally,  in  contradistinction  to  other  legislative  procedures  such  as  the  Foreign 
Intelligence  Surveillance  Act  (FISA). 

Again,  this  dramatic  order,  if  carefully  circumscribed,  might  be  justified  on  na¬ 
tional  security  pounds,  but  it  is  the  type  of  action  that  requires  legislation,  not  a 
unilateral  decision  by  the  Executive  Branch.  After  all,  “the  attorney-client  privilege 
under  federal  law  [is|  the  oldest  of  the  privileges  for  confidential  communications 
known  to  the" common  law.”  United  States  v.  ZoliUj  491  U.S.  554,  562  (1989). 

My  analysis  here  will  not  dwell  on  judicial  cases,  for  a  good  reason,  there  are 
none.  The  Government  has  not  issued  such  a  sweeping  ruling  in  its  entire  history. 
All  previous  precedents  pale  in  comparison  to  the  major  change  of  law  issued  by  the 
Attorney  General.  To  be  sure,  there  are  indications  that  both  the  Fourth  Amend¬ 
ment  and  Sixth  Amendment  are  violated  when  the  government  monitors  conversa¬ 
tions  between  attorneys  and  their  clients.  But  my  argument  is  really  one  based  on 
common  sense:  such  an  intrusion  into  private  affairs  can  only  be  justified  by  compel¬ 
ling  circumstances.  Standard  separation  of  powers  principles  suggest  that  such  a 
justification  be  announced  by  Congress,  in  the  form  of  law,  and  enforced  at  the  dis¬ 
cretion  of  the  President. 

While  defenders  of  the  regulation  have  pointed  out  that  separate  teams  for  “pre¬ 
vention”  and  “prosecution”  will  be  set  up,  the  result  of  this  form  of  monitoring  is 
to  chill  the  relationship  between  attorney  and  client.  Confidentiality  is  the  essence 
of  representation  in  this  privileged  relationship.  As  a  result  of  the  new  regulation, 
people  will  not  be  able  to  consult  their  lawyers  without  the  risk  of  a  government 
agent  listening  to  their  conversation.  The  conversation  might  be  about  the  most  pri¬ 
vate  matters  imaginable — a  divorce  created  in  part  by  the  government’s  detention, 
for  example.  A  long  tradition  has  prevented  the  government  from  intruding  into  con¬ 
versations  between  lawyer  and  client,  for  such  matters  may  be  deeply  private  ones, 
subject  to  traditional  fourth  amendment  protection.  Amar  &  Amar,  The  New  Regula¬ 
tion  Allowing  Federal  Agents  to  Monitor  Attorney-client  Conversations:  Why  it 
Threatens  Fourth  Amendment  ValueSy  Find  law,  Nov.  16,  2001,  at  http:!  t 
writ,  news.findlaw.com  /  amar 12001 1 1 16.html. 

Without  the  order,  clients  might  talk  to  their  lawyers  about  arranging  plea  bar- 

f:ains  and  other  deals  in  exchange  for  information  about  future  plots  of  terrorism, 
n  the  wake  of  the  Regulation,  these  conversations  may  conceivably  to  dry  up,  re¬ 
sulting  in  the  government  receiving  less,  not  more,  information.  Again,  the  Justice 
Department  might  have  special  reason  to  discount  this  risk,  and  special  reason  to 
believe  that  clients  are  passing  messages  through  their  attorneys.  But  if  so,  it  is  up 
to  them  to  make  that  case  to  this  Body. 

As  worked  with  intelligence  data  knows,  there  are  often  mis¬ 

takes.  Inis  is  natural  given  the  shadowy  world  of  informants  and  purchased  infor¬ 
mation,  and  circumstances  in  the  wake  of  September  11  may  justify  holding  people 
in  detention  on  the  basis  of  such  data,  despite  these  mistakes.  But  to  go  farther 
than  this,  and  to  abrogate  the  historic  relationship  between  attorney  ana  client  in 
the  name  of  national  security,  threatens  constitutional  freedoms,  and,  indeed,  may 


108 


threaten  the  criminal  convictions  of  these  individuals.  This  is  particularly  the  case 
when  a  series  of  less  restrictive  alternatives  exist  to  the  rejpilation.  See  Amar  & 
Amar,  supra  (discussing  “cleared  counsel”  approach  in  Classined  Information  Proce¬ 
dures  Act  and  videotaping  of  attomey/client  convtrsations  that  could  become  review- 
able  ex  parte  by  a  judge). 

Congressional  legislation  authorizing  such  searches  will  undoubtedly  put  such  a 
regulation  on  stronger  constitutional  footing.  The  Fourth  Amendment  focuses  on 
reasonableness,  and  one  way  in  which  courts  assess  reasonableness  is  by  looking  to 
Congress.  Because  there  is  a  “strong  presumption  of  constitutionality  due  to  an  Act 
of  Congress,  especially  when  it  turns  on  what  is  ‘reasonable,’”  United  States  v.  Di 
Re,  332  U.S.  581,  586  (1948),  the  Court  has  in  certain  circumstances  chosen  to 
“defer  to  (the)  legislative  determination”  about  the  safej^ards  necessary  for 
searches  and  seizures  under  a  particular  regulatonr  scheme.  Donovan  v.  Dewey,  452 
U.S.  694,  603  (1981).  see  also  Amar,  Fourth  Amendment,  First  Principles,  107  Harv. 
L.  Rev.  757,  816  (1994)  (“Legislatures  are,  and  should  be,  obliged  to  fashion  rules 
delineating  the  search  and  seizure  authority  of  government  officials.  .  .  .In  cases  of 
borderline  reasonableness,  the  less  specifically  the  legislature  has  considered  and 
authorized  the  practice  in  question,  the  less  willing  judges  and  juries  should  be  to 
uphold  the  practice.”).  Without  legislative  approval,  by  contrast,  courts  may  well 
frown  on  such  an  unprecedented  intrusion  into  privacy.  See  Coplon  v.  United  States, 
191  F.2d  749  (D.C.  Cir.  1951)  (Sixth  Amendment  violated  by  government  intercep¬ 
tion  of  private  telephone  consultations  between  the  accused  and  lawyer);  Hoffa  v. 
United  States,  386  u.S.  293,  306  (1966)  (assuming  without  deciding  tnat  Coplon  is 
correct). 

While  some  have  claimed  that  United  States  v.  Noriega,  764  F.  Supp.  1480  (S.D. 
Fla.  1991)  justifies  the  immense  monitoring  order  involved  here,  a  close  reading  of 
Noriega  reveals  otherwise.  It  is  telling  that  the  main  precedent  cited  by  defenders 
of  the  regulation  is  a  district  court  opinion  from  a  single  district  in  Florida.  In  the 
case,  former  Panamanian  dictator  Manuel  Noriega  claimed  that  the  interception  of 
his  phone  calls  while  in  prison  (but  not  those  with  his  attorneys)  violated  his  Fourth 
Amendment  right,  and  that  his  Sixth  Amendment  right  was  violated  when  con¬ 
versations  with  his  attorneys  were  intercepted.  The  district  court  decision  dismissed 
the  latter  claim  because  the  government  did  not  intentionally  intercept  the  attorney/ 
client  phone  calls,  see  764  F.  Supp.,  at  1489,  a  claim  that  th^  government  can  in 
no  way  make  today.  The  AG  Regulation  contemplates  intentional  monitoring  of 
these  conversations.  The  Fourth  Amendment  claim  Noriega  put  forth  was  not  at  all 
about  monitoring  of  attomey/client  conversations,  Id.,  at  1490,  and  therefore  did  not 
decide  the  difficult  issue  raised  by  the  Attorney  (Srenerafs  Regulation.  Moreover,  the 
Noriega  monitoring  was  done  under  very  limited  circumstances  where  probable 
cause  was  almost  certainly  met  and  the  search  was  as  reasonable  as  the  facts  were 
unusual.  Noriega  did  not  concern  a  sweeping  order  such  as  the  one  involved  today, 
which,  again,  targets  even  those  held  as  material  witnesses. 

In  this  respect,  a  comparison  with  FISA  is  helpful.  When  the  Circuit  Courts  were 
in  conflict  on  the  question  of  whether  the  President  has  inherent  authority  to  con¬ 
duct  surveillance  without  a  prior  judicial  screen,  compare  Zweibon  v.  Mitchell,  616 
F.2d  694  (D.C.  Cir.  1975)  (disclaiming  executive  power)  with  United  States  v. 
Butenko,  494  F.2d  693  (3d  Cir.  1974)  (upholding  it).  Congress  and  the  President 
compromised  in  thfi  Foreign  Intelligence  Surveillance  Act  of  1978.  The  Act  rejected 
the  notion  that  the  executive  may  conduct  surveillance  within  the  U.S.  unbridled 
by  legislation.24  FISA  was  re-affirmed  and  amended  just  last  month  with  the  pas¬ 
sage  of  the  USA  PATRIOT  Act. 

The  approach  taken  with  the  passage  of  FISA  disclaiihed  any  pretense  of 
unilateralism.  At  that  time,  the  Senate  Judiciary  Committee  declared  that  the  FISA 
was  a  “recognition  by  both  the  executive  branch  and  the  congress  that  the  statutory 
rule  of  law  must  prevail  in  the  area  of  foreign  intelligence  surveillance.”.”  S.  ]^p. 
No.  95-604,  at  7  (1977)  (emphasis  added).  Tne  Senate  Intelligence  Committee  an¬ 
nounced  that  the  FISA  represented  a  ""legislative  judgment  that  court  orders  and 
other  procedural  safeguards  are  necessary  to  insure  tnat  electronic  surveillance  by 
the  U.S.  government  within  this  country  conforms  to  the  fundamental  principles  of 
the  Fourth  Amendment.”  S.  Rep.  No.  95-701,  at  13  (1978). 

Speaking  for  the  executive  branch  before  this  Committee,  Attorney  General  Bell 
himself  agreed  to  this  judgment,  praising  the  Act  because  “Tor  the  first  time  in  our 
society  the  clandestine  intelligence  activities  of  our  government  shall  be  subject  to 
the  regulation  and  receive  the  positive  authority  of  a  public  law  for  all  to  insp^.*” 


24^  Pub.  L.  No.  95-611,  92  Stat  1783  (codified  as  50  U.S.C.  §51801-11  (2001));  Americo 
R.  Cinquegrana,  The  Walls  (and  Wires)  Have  Ears:  The  Background  and  First  Ten  Years  of  the 
Foreign  Intelligence  Act  of  1978,  137  U.Pa.  L.  Rev.  793  (1989). 
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Id.  at  7  (citation  omitted).  He  praised  it  because,  as  he  said,  "‘it  strikes  the  balance, 
sacrifices  neither  our  security  nor  our  civil  liberties,  and  assures  that  the  abuses 
of  the  past  will  remain  in  the  past  and  that  the  dedicated  and  patriotic  men  and 
women  who  serve  this  country  in  intelligence  positions,  often  under  substantial 
hardships  and  even  danger  will  have  the  affirmation  of  Congress  that  their  activities 
are  proMr  and  necessary.’  ”  Id.  (emphasis  added).  Again  today,  we  find  ourselves  in 
a  worla  where  we  need  recognition  noth  by  the  President  and  by  Congress  that  the 
statutory  rule  of  law  must  prevail  in  the  area  of  foreign  intelligence  surveillance. 
The  world  is  not  so  different  today  that  we  do  not  need  the  "positive  authority  of 
a  public  law  for  all  to  inject,"  or  that  we  do  not  need  procedural  safeguards  to  pro¬ 
tect  against  the  abuses  or  the  executive  branch. 

Twenty-four  years  ago  this  Committee  spoke  that  it  wanted  to  "curb  the  practice” 
by  which  the  President  and  the  Attorney  General  may  disregard  the  Bill  of  Rights 
on  their, "own  unilateral  determination  that  national  security  justifies  it.”  S.  Rep. 
96-604,  at  8-9  (emphasis  added).  The  executive  branch  at  that  time  agreed,  and 
since  that  time  the  judiciary  has  protected  that  deference  to  legislative  judgment. 
A  similar  course  of  action  is  appropriate  today. 

The  Possibility  of  Legislative  Reversal  of  Either  Executive  Decision  Does 
Not  Make  Them  Constitutional 

The  Congress  today  retains  some  formal  power  over  both  the  Military  Order  and 
the  Attorney  General  Regulation  and  can  use  legislation  to  reverse  them.  But  this 
j^ssibility  does  not  transform  either  Executive  decision  into  a  constitutional  one. 
The  Executive  Branch  has  acted  ultra  vires  in  issuing  both  of  these  decisions,  and 
both  lack  the  appropriate  constitutional  stature  to  survive  separation  of  powers 
scrutiny.  The  speculative  possibility  of  a  Congressional  reversal  cannot  make  an  act 
of  the  Executive  constitutional.  (If  President  Clinton  during  a  budget  deadlock  got 
fhistrated  and  decided  to  proclaim  his  budget  proposal  the  law  of  the  land,  and  di¬ 
rected  his  Secretary  of  Treasury  to  begin  dfisbursements.  Congress  would  of  course 
have  the  power  to  trump  his  “budget”  with  one  of  their  own;  but  the  existence  of 
its  trumping  power  wouldn’t  make  the  President’s  initial  action  constitutional.)  In¬ 
deed,  President  Truman’s  Order  to  seize  the  steel  mills  could  have  been  reversed 
by  Congress  (a  possibility  explicitly  invited  by  President  'Truman — in  contradistinc¬ 
tion  to  the  recent  Administration  actions — who  sent  messages  to  Congress  stating 
that  he  would  abide  by  a  legislative  determination  to  overrule  his  Executive  Order). 
'The  dissent  in  Youngstown  made  much  of  Truman’s  overture  to  Congress,  but  that 
did  not  stop  the  Supreme  Court  from  declaring  President  'Truman’s  action  unconsti¬ 
tutional  for  overstepping  his  authority. 

Furthermore,  there  may  be  all  sorts  of  barriers  to  Congressional  reversal:  trials 
might  be  underway,  in  which  case  a  Congressional  reversal  might  create  double 
jeopardy  problems,  or  the  Congress  might  not  want  to  set  up  a  dangerous  confronta¬ 
tion  between  the  branches  in  a  time  of  national  crisis.  A  Congressional  reversal 
would  require  not  a  simple  majority,  but  a  two-thirds  one  (because  a  President 
would  have  the  power  to  veto  the  legislation  proposing  the  reversal),  therefore  such 
a  reading  of  the  Constitution  would  work  a  subtle  but  dangerous  transformation  in 
power  away  from  the  Congress  and  toward  the  President.  A  future  President  could 
then  set  up  militaty  tribunals  in  a  national  crisis,  declaring,  for  example,  the  “War 
on  Drugs”  to  require  military  tribunals  for  narcotics  traffickers,  and  the  Congress 
would  have  to  attain  a  two-tnirds  m«yority  affirmatively  reverse  such  a  determina¬ 
tion.  The  Separation  of  Powers  is  designed  precisely  to  guard  against  such  transfers 
of  constitutional  authority.  Particularly  b^ause  our  constitutional  traditions  are 
evolving  ones,  it  is  dangerous  for  one  person  to  be  given  the  authority  to  freeze  the 
Constitution  at  a  single  moment  in  time.  This  body  is  uniquely  equipped  to  assess 
the  meaning  of  constitutional  guarantees,  such  as  the  Fourth,  Finn  and  Sixth 
Amendments,  in  light  of  contemporary  circumstances. 

Conclusion 

Given  the  national  importance  and  fundamental  commitment  to  Constitutional 
values,  the  better  course  of  action  is  for  the  President  to  only  act  in  this  area  when 
his  powers  are  at  their  highest  ebb,  namely,  when  he  acts  with  the  approval  of  the 
co-eqval  lo^slative  branch.  Youngstown,  343  U.S.  at  635  (Jackson,  J.,  concurring) 
(when  the  President  acts  with  explicit  authorization  of  Congress,  "his  authority  is 
at  its  maximum,  for  in  includes  all  that  he  possesses  in  his  own  right  plus  all  that 
Congress  can  delegate.”).  Even  though  I  am  a  supporter  of  the  unitary  executive 
theory,  which  generally  endorses  a  broad  view  of  constitutional  powers  of  the  Presi¬ 
dent,  the  Military  Order  and  AG  Regulation  go  too  far. 
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The  Executive  Branch  should  therefore,  at  a  minimum,  decline  to  enforce  either 
the  Military  Order  or  the  Attorney  General  regulation  until  this  bodv  has  expressly 
authorized  these  methods.  The  Congress  should  then  immediately  take  up  the  ques¬ 
tion  of  whether  these  methods  are  necessary  and  proper,  and  give  due  weight  to  the 
views  of  the  Administration  on  this  point.  A  united  Executive-Legislative  determina¬ 
tion,  just  as  with  FISA,  the  USA  PATRIOT  Act,  and  other  mqjor  national-security 
decisions,  will  best  safeguard  individual  liberty  for  the  future  and  prevent  convic¬ 
tions  from  being  overturned  in  the  ongoing  terrorism  investigations.  At  the  very 
minimum.  Congress  should  consider  enacting  legislation  similar  to  the  War  Powers 
Act  and  laws  governing  covert  activity,  so  that  the  President  is  required  1)  to  notify 
some  or  all  members  of  Congress  quickly  when  militai^  tribunals  are  initiated,  and 
2)  to  provide  details  of  the  cases  to  this  body  so  that  it  may  perform  its  oversight 
function. 

In  conclusion,  like  most  all  Americans,  I  believe  the  Administration  is  tr3ring  to 
make  the  best  calls  that  it  can.  But  that’s  part  of  the  jraint:  Our  Constitutional  de¬ 
sign  can’t  leave  these  choices  to  one  man,  however  well  intentioned  and  wise  he  may 
be.  We  do  not  live  in  a  monarchy.  The  structure  of  government  commits  wide-rang¬ 
ing  decisions  such  as  this  to  the  legislative  process.  To  say  this  is  not  to  be  “sort 
on  terrorism,”  but  actually  to  be  harder  on  it.  We  cannot  afford  to  jeopardize  our 
beliefs,  or  to  risk  accusations  of  subverting  our  constitutional  tradition,  simply  be¬ 
cause  one  branch  thinks  it  expedient. 

Chairman  Leahy.  Thank  you  veiy  much,  Professor. 

Let  me  ask  you,  General  Barr — I  know  you  have  long  supported 
the  idea  of  military  tribunals — when  did  you  first  consult  with  the 
administration  on  the  option  of  military  tribunals,  this  administra¬ 
tion? 

Mr.  Barr.  Well,  I  didn’t  consult  with  anybody.  I  reminded  people 
of  work  that  had  been  done  previously  in  the  Department  on  tnis 
topic. 

Chairman  Leahy.  Reminded  people  just  on  the  street  or  people 
in  the  administration? 

Mr.  Barr.  Staff  people  in  the  administration. 

Chairman  Leahy,  .^d  when  did  you  do  that? 

Mr.  Barr.  After  September  11. 

Chairman  Leahy.  Shortly  thereafter? 

Mr.  Barr.  Yes. 

Chairman  Leahy.  General,  I  am  thinking  back  to  the  time  when 
you  were  Attorney  General  under  former  President  Bush.  We  went 
through  Desert  Storm  and  Desert  Shield,  facing  thousands  of  peo¬ 
ple  that  we  were  in  open  conflict  with. 

Let  me  ask  you,  did  former  President  Bush  ever  issue  a  similar 
order  for  military  tribunals  during  Desert  Storm  or  Desert  Shield? 
Mr.  Barr.  No. 

Chairman  Leahy.  What  about  after  the  bombing  of  Pan  Am 
Flight  103  over  Lockerbie,  Scotland? 

Mr.  Barr.  No.  It  was  in  that  context  which  we  explored  the  pos¬ 
sibility  because  we  looked  at  the  Nuremberg  model  and  considered 
setting  up  a  joint  military  tribunal. 

Chairman  Leahy.  And  did  you  recommend  that  to  the  President? 
Mr.  Barr.  No,  because  my  informal  contacts  with  the  Scots  indi¬ 
cated  they  were  not  interested  in  doing  that,  primarily  because  of 
the  death  penalty. 

But  the  Irani  war  is  a  good  example.  That  was  not  a  declared 
war,  but  I  think  it  would  be  ridiculous  to  say  that  if  the  Republican 
Guards  had  started  executing  American  prisoners  or  pilots  that 
had  been  shot  down  that  we  would  have  b^n  powerless  to  convene 
military  courts  to  try  them  for  those  violations  of  the  laws  of  war. 
Our  only  option  would  not  have  been,  as  some  seem  to  suggest. 
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bringing  back  Republican  Guard  members  and  trying  them  in  our 
civilian  courts. 

There  has  never  been  a  circumstance  I  am  aware  of  of  an  armed 
foreign  combatant  waging  war  against  the  United  States  having 
been  tried  for  war  crimes  in  a  civifian  court. 

Chairman  Leahy.  But  I  think  you  have  heard  the  testimony 
that,  the  way  it  is  drafted,  this  could  go  well  beyond  an  armed  com¬ 
batant  directing  actions  against  the  armed  forces  of  the  U.S. 

Mr.  Barr.  Not  at  all.  I  think  Mike  Chertoff  was  referring  to  one 
of  FDR’s  orders.  FDR  issued  two  orders.  One  of  them  was  ex¬ 
tremely  broad.  The  second  one  was  the  one  that  was  directed  at 
these  specific  Nazis.  His  first  one  was  sweeping  and  applied  to  any¬ 
body  who  was  a  resident  of  a  country  at  war  against  the  United 
States  who  attempted  to  enter  the  United  States  for  the  purpose 
of  candying  out  hostile  or  warlike  actions. 

So  I  think  that  the  President’s  order  applies  to  people  who  com¬ 
mit  war  crimes;  that  is,  they  have  to  be  in  a  state  of  unlawful  bel¬ 
ligerency  against  the  United  States  and  commit  war  crimes  that 
are  triaole  in  military  tribunals.  The  order  says  that  in  Section  4. 
Chairman  Leahy.  Do  you  agree  with  that,  Mr.  He3nnann? 

Mr.  Heymann.  Well,  no,  I  don’t  think  they  have  to  be  war  crimes. 
I  think  the  order  plainly  applies  to  any  terrorist  act,  but  the  big 
problem  is  that  you  don’t  Imow  whether  the  guy  is  a  terrorist  or 
not. 

Israel  killed  a  Norwegian  waiter  on  the  mistaken  ground  that  he 
was  one  of  the  people  responsible  foi’  the  Munich  01)mipics  mas¬ 
sacre  of  the  Israeli  athletic  team. 

'This  order  applies  to  any  of  20  million  people,  unreviewable, 
whom  the  President  believes  are  terrorists  or  have  helped  terror¬ 
ists  or  were  terrorists  or  used  to  harbor  terrorists.  And  it  is  the 
power;  it  is  not  how  it  is  being  exercised. 

I  think  your  first  question  is  whether  you  are  going  to  address 
the  claim  of  power  of  the  President  or  whether  you  are  going  to  ad¬ 
dress  its  likely  use,  limited  to  a  relatively  few  people.  And  I  agree 
with  former  Attorney  General  Barr  that  I  donT  think  there  is  an 
obligation  to  bring  them  back  from  Afghanistan.  But  the  claim  of 
power  reaches  20  million  people  living  in  the  United  States  and 
anyone  in  Spain,  France,  or  Germany,  and  it  applies  to  indefinite 
detention  without  trial,  without  the  immigration  grounds  we  are 
now  using,  as  well  as  to  military  trials.  It  is  an  extraordinary  claim 
of  power. 

Chairman  Leahy.  Well,  since  I  am  going  to  follow  the  lights  very 
strictly  for  everybody,  I  will  stop  at  that  point  and  not  do  a  follow¬ 
up. 

Senator  Hatch? 

Senator  Hatch.  Mr.  Silliman,  if  I  understand  your  testimony  cor¬ 
rectly,  you  are  willing  to  accept  that  the  President  can,  consistent 
with  our  laws  and  our  Constitution,  establish  military  tribunals  to 
try  those  accused  of  violating  the  “law  of  war.” 

Mr.  Silliman.  That  is  correct,  Senator. 

Senator  Hatch.  But,  apparently,  your  objection  to  the  President’s 
order  is  that  we  were  not  technically  at  war  with  A1  Qaeda  until 
after  they  orchestrated  the  September  11  attacks.  Your  analysis 
appears  to  me,  at  least,  to  lead  to  the  perplexing  result  that  the 
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President  could  lawfully  order  trial  by  military  tribunal  for  terror¬ 
ists  who  commit  war  crimes  after  the  September  11  attacks,  but 
cannot  try  them  by  military  tribunal  for  the  September  11  attacks 
themselves. 

Here  is  where  I  find  it  difficult  to  believe  that  our  laws  would 
command  such  a  perverse  result:  Even  if  I  were  inclined  to  ac^t 
your  analysis,  I  wonder  how  you  deal  with  the  following  fact,  "me 
President  did  not  premise  his  order  exclusively  on  the  September 
11  attacks.  Rather,  his  order  explicitly  states,  “International  terror¬ 
ists,  including  members  of  A1  Qaeda,  have  carried  out  attacks  on 
United  States  diplomatic  and  military  personnel  and  facilities 
abroad  and  on  citizens  within  the  United  States.” 

Now,  the  question  is,  is  it  your  position  that  it  is  the  province 
of  this  Confess  to  second-guess  the  President’s  factual  determina¬ 
tion  as  to  when  a  state  of  war  came  into  being? 

Mr.  SiLLiMAN.  No,  Senator.  Let  me  try  to  explain.  My  analysis 
is  based  on  a  distinction  between  what  we  would  call  and  have 
called  terrorist  acts,  such  as  the  initial  bombing  of  1993.  The  bomb¬ 
ing  of  our  embassies  in  Tanzania  and  Kenya  in  1998  and  the  bomb¬ 
ing  on  the  USS  Cole  are  but  examples  of  this. 

Senator  Hatch.  Right. 

Mr.  SiLLlMAN.  Now,  I  suggest  that  the  problem  is  that  every  time 
we  have  looked  at  violations  of  the  law  of  war,  it  has  been  within 
the  context  of  dealing  with  state  actors.  We  are  dealing  with  non¬ 
state  actors  here,  and  what  I  am  suggesting  is  that  on  the  11th  of 
September  we  dealt  with  19  terrorists  who  committed  a  horrendous 
act  against  the  World  Trade  Center  and  the  Pentagon.  I  concede 
that,  but  we  were  not  yet  at  a  state  of  armed  conflict. 

I  apee  with  the  comments  that  we  need  not  be  in  a  declared 
war.  f  think  all  would  agree  with  that,  but  we  were  not  at  that  mo¬ 
ment  in  a  state  of  armed  conflict  with  any  kind  of  recognized  enti¬ 
ty.  And  it  interests  me  that  in  the  joint  resolution  of  the  Congress 
and  in  the  President’s  signing  order  in  the  declaration  of  emer¬ 
gency  issued,  there  is  not  one  mention  of  violations  of  the  law  of 
war.  Continually,  the  reference  is  to  terrorist  acts,  terrorist  acts, 
terrorist  acts. 

The  rhetoric  of  war  against  terrorism  has  now  been  extended  to 
create  a  legal  predicate  for  violations  of  the  law  of  war,  and  I  am 
unwilling  to  go  that  far.  I  believe,  as  I  suggest  in  my  statement. 
Senator,  that  the  Congress  could,  in  fact,  deflne  violations  of  the 
Law  of  Nations  which  go  far  beyond  the  law  of  war  to  include  ter¬ 
rorist  acts,  and  could  do  so  either  in  Article  21  of  the  Code  for  Mili¬ 
tary  Comniissions  or  in  Article  18  to  provide  for  courts-martial,  if 
the  Committee  feels  that  a  higher  level  of  due  process  should  be 
in  order. 

That  is  the  province  of  Congress,  but  I  do  admit  that  the  Presi¬ 
dent  of  the  United  States,  as  Commander-in-Chief,  has  the  power 
under  the  law  of  war  to  bring  into  being  military  commissions,  but 
only  to  prosecute  violations  of  the  law  of  war. 

I^nator  Hatch.  But  you  don’t  think  the  law  of  war  applies  in 
this  instance? 

Mr.  SiLLlMAN.  I  do  not  believe  that  the  law  of  war  applies  at  8:47 
on  Tuesday  morning,  September  11.  It  did  at  some  time.  My  con¬ 
cern,  Senator,  is  as  to  a  prosecution  by  military  commission  of  of- 
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fenses,  directly  related  to  that  specific  attack.  That  is  my  concern, 
and  I  fear  that  if  we  were  to  lose  a  case  in  a  military  commission 
that  it  would  damage  the  entire  credibility  of  the  President’s  au¬ 
thority. 

Senator  Hatch.  I  don’t  think  we  would  have  much  chance  of  los¬ 
ing  the  case  if  we  could  find  the  right  people.  I  mean,  let’s  be  hon¬ 
est  about  it. 

In  your  written  testimony,  you  acknowledge  that  the  Secretary 
of  Defense  has  not  yet  established  the  procedures  by  which  the 
military  tribunals  will  operate.  You  go  on  to  say  that  the  guidelines 
and  the  modes  of  proof  that  will  be  employed  by  such  tribunals  will 
be  different  than  and  inferior  to  those  employed  by  the  military  in 
connection  with  the  court  martial  process.  I  don’t  know  how  you 
are  able  to  reach  that  conclusion  without  knowing  the  Secretary  of 
Defense’s  forthcoming  procedures. 

Mr.  SiLLlMAN.  Senator,  I  concede,  as  has  been  mentioned  several 
times  this  morning,  that  the  Secretary  of  Defense  is  seeking  guid¬ 
ance  and  counsel  right  now  to  promulgate  those  regulations.  No 
one  knows  to  what  level  of  due  process  he  will  raise  that  bar. 
Senator  Hatch.  But  you  can’t  presume  that  he  will  not  have — 
Mr.  SiLLiMAN.  No,  Senator.  My  script  is  the  President’s  order 
itself.  As  has  been  suggested  earlier  in  this  hearing,  it  could  pos¬ 
sibly  have  been  prudent  for  the  administration  to  consult  with  the 
Department  of  Defense  in  a  further  and  more  extensive  mode  to 
bring  those  due  process  requirements  into  the  initial  iteration  of 
the  order  rather  than  leaving  us  as  we  are  now  to  guess. 

Senator  Hatch.  But  you  could  become  more  supportive  if  those 
due  process  requirements  are  met? 

Mr.  SiLLiMAN.  I  could  be  more  supportive,  Senator,  certainly  of 
trials  outside  this  country,  and  I  could  be  more  supportive  of  trials 
within  this  country  with  a  high  degree  of  due  process.  However,  the 
President  always  has  the  option  of  using  courts-martial,  with  the 
assistance  of  legislation  from  this  Committee  and  other  Commit¬ 
tees. 

Senator  Hatch.  Ms.  Martin,  just  one  question  for  you.  Many,  in¬ 
cluding  you,  have  asserted  that  the  names  of  each  individual  being 
held  on  immigration  charges  should  be  released.  In  support  of  that 
argument,  you  cite  the  Freedom  of  Information  Act  as  support  for 
that  argument. 

In  1991,  the  Supreme  Court  found  that  the  disclosure  of 
unredacted  reports  of  interviews  of  Haitian  nationals  who  were 
interdicted  and  returned  to  Haiti,  as  to  whether  they  were  har¬ 
assed  or  prosecuted  after  their  return,  would  have  constituted  a 
clearly  unwarranted  invasion  of  privacy.  That  is  in  U.S.  Depart¬ 
ment  of  State  V.  Ray. 

In  so  doing,  the  Court  held,  among  other  things,  that  disclosure 
of  the  names  would  publicly  identify  the  returnees,  possibly  sub¬ 
jecting  them  or  their  families  to  embarrassment  in  their  social  and 
community  relationships,  or  even  to  retaliatory  action. 

Now,  my  question  for  you  is,  is  it  not  reasonable  to  assume  that 
the  release  of  the  names  of  those  being  held  on  immigration  viola¬ 
tions  could  subject  those  persons  to  embarrassment  or  harm,  if  and 
when  they  are  released? 
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Ms.  Martin.  Senator,  I  think  that  the  problem  here  is  that  the 
administration  and  the  Justice  Department  have  made  repeated 

Eublic  statements  sa3dng  that  the  hundreds  of  people  who  have 
een  arrested  have  been  arrested  in  connection  with  a  terrorism  in¬ 
vestigation  and  the  harm  to  their  reputation  will  follow  from  the 
fact  that  they  have  been  identified  as  being  arrested  in  an  inves¬ 
tigation  of  terrorism,  when  there  isn’t,  in  fact,  any  evidence  linking 
them  to  the  investigation  of  terrorism. 

Mr.  Chertoff,  I  believe,  correctly  stated  that  there  is  no  legal  pro¬ 
hibition  against  disclosing  the  names  of  those  who  have  been  de¬ 
tained  on  immigration  violations.  The  INS,  in  fact,  in  implementing 
the  Supreme  Court  decision  in  Ray  which  you  refer  to  has  adopted 
a  regulation  which  provides  that,  although  in  many  situations  the 
names  of  immigration  detainees  will  be  withheld,  that  will  not  be 
the  case  when  questions  are  raised  about  agency  practice.  I  believe 
that  that  is  exactly  the  situation  before  us,  and  that  therefore  the 
names  are  required  to  be  released  under  the  Freedom  of  Informa¬ 
tion  Act. 

Chairman  Leahy.  Thank  you. 

Senator  Feingold? 

Senator  Feingold.  Thank  you  very  much,  Mr.  Chairman.  I 
would  like  to  ask  a  question  of  Professor  Katyal  and  Professor 
Heymann. 

I  am  concerned  about  statements  I  have  read  or  heard  in  the 
press  recently  indicating  that  one  reason  that  the  administration 
has  moved  unilaterally,  without  authorization  or  consultation  with 
Congress,  on  a  number  of  issues  that  we  have  been  discussing 
today,  from  issuing  an  executive  order  on  military  tribunals  to  reg¬ 
ulations  on  the  monitoring  of  attorney-client  communications,  ap¬ 
parently  is  that  the  administration  believes  Congress  moves  too 
slowly  in  considering  and  making  decisions. 

Professor  Katyal,  in  your  testimony  you  specifically  discuss  the 
constitutional  necessity  of  the  involvement  of  Congress  and  the 
dangers  of  unilateral  actions  by  the  executive  branch  in  author¬ 
izing  militaiy  tribunals  and  monitoring  of  privileged  attorney-client 
communications. 

I  am  wondering  if  both  Professor  Katyal  and  Professor  He3n:nann 
could  comment  on  the  role  of  Congress  in  times  of  crisis  or  national 
emergency  and  the  importance  of  congressional  authorization  or 
consultation  with  the  executive  branch.  Obviously,  I  am  interested 
in  hearing  you  comment  on  whether  there  isn’t  a  valuable  delibera¬ 
tive  process  that  Confess  brings  to  our  Nation  that  is  always 
needed,  but  is  especially  vital  as  the  Nation  responds  to  a  crisis. 
Let’s  start  with  Professor  Katyal. 

Mr.  Katyal.  Senator,  of  course,  this  body  has,  after  September 
11,  recalibrated  and  acted  efficiently  in  things  like  the  tfSA  PA¬ 
TRIOT  Act,  working  with  the  administration  on  a  very  quick  basis. 
But  even  if  this  bo^  were  to  be  a  slow  one  in  the  future,  efficiency 
can’t  be  a  reason  to  disregard  the  Constitution. 

President  Truman,  for  example,  said  that  he  needed  to  seize  the 
steel  mills  right  away  because  Congress  wasn’t  going  to  act,  and 
the  Supreme  Court  struck  down  that  executive  order  and  said  that 
efficiency  can’t  be  a  reason  for  unilateral  action.  So  I  think  that 
this  course  of  conduct  is  a  tremendously  dangerous  one  not  just  be- 
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cause  it  disregards  separation  of  powers,  but  also  because  one  day 
courts  are  going  to  review  what  this  military  tribunal  does  and  it 
may  be  the  case  that  in  some  circumstances  a  court  might  find  that 
this  military  order  is  unconstitutional  as  applied  to  some  of  these 
people. 

Senator  Feingold.  Thank  you. 

Professor  Heymann? 

Me  Heymann.  Senator  Feingold,  there  are  obviously  some  cases 
where  the  executive  has  to  move  more  quickly  than  any  delibera¬ 
tive  body  of  100,  let  alone  of  535,  can  act.  But  the  matter  of  mili- 
tap^  tribunals,  particularly  as  applicable  to,  as  I  keep  repeating,  20 
million  non-citizens  in  the  United  States  is  not  one  of  those  mat¬ 
ters. 

Other  countries  have  emergency  powers — they  were  not  written 
into  our  Constitution — that  allow  the  president  to  bypass  the  con¬ 
gress  and  to  bypass  anything  like  a  bill  of  rights  when  the  presi¬ 
dent  determines  there  is  an  emergency.  We  do  not  have  that  in  our 
Constitution.  It  was  not  part  of  our  tradition  and  I  am  very  proud 
that  it  is  not  part  of  our  tradition. 

Senator  Feingold.  Thank  you.  Professor. 

Let  me  now  ask  a  question  of  General  Barr  and  General  Bell.  As 
I  understand  the  President’s  military  order,  anyone  that  the  Presi¬ 
dent  designates  as  a  terrorist,  for  the  purposes  of  the  order,  would 
be  subject  to  the  exclusive  jurisdiction  of  a  military  commission. 
This  has  already  been  discussed  some  here  on  this  panel. 

As  such,  this  order  could  conceivably  be  applied  to  designated 
terrorists  or  their  supporters  who  have  no  connection  to  A1  Qaeda 
or  to  the  tragic  events  of  September  11. 

Now,  I  would  like  each  of  you  to  address  whether  you  think  that 
interpretation  is  correct  and,  if  so,  do  you  think  that  the  President 
could  or  should  consider  establishing  military  commissions  to  deal 
with  other  terrorist-related  acts  against  United  States  interests 
perhaps  in  the  Middle  East  or  in  Central  America. 

General  Barr? 

Mr.  Barr.  Senator,  I  think  the  President  has  to  find  either  that 
they  are  members  of  A1  Qaeda  or  that  they  are  members  of  other 
terrorist  organizations  that  have  either  already  committed  or  are 
in  the  process  of  committing  significant  acts  of  terrorism  which, 
under  Section  4  of  the  order,  would  have  to  be  of  a  magnitude  and 
in  a  context  which  would  make  them  violations  of  the  laws  of  war 
against  the  United  States.  So  I  don’t  think  it  is  as  sweeping  as  peo¬ 
ple  suggest,  that  the  potential  group  of  people  is  as  sweeping.  But 
you  are  right  that  it  is  not  limited  to  A1  Qaeda. 

Senator  Feingold.  General  Bell? 

Mr.  Bell.  I  think  modified  by  the  word  “international”  terrorism, 
and  I  think  it  has  to  be  some  act  of  war.  I  think  again — and  I  am 
not  sure  you  were  in  the  room  when  I  said  this — ^we  need  to  wait 
until  the  Secretary  of  Defense  promulgates  his  orders  and  regula¬ 
tions  to  see  what  a  lot  of  these  things  mean.  That  would  be  the 
time  for  the  Congress  to  really  get  into  whether  this  can  stand  or 
whether  there  ought  to  be  some  congressional  legislation. 

Mr.  Barr.  Senator,  may  I  just — 

Senator  Feingold.  General  Barr? 
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Mr.  Barr.  You  may  have  been  out  when  I  mentioned  that  we 
should  also  bear  in  mind  that  if  this  is  used  against  peoi)le  in  the 
United  States — and,  of  course,  it  could  only  be  used  against  non¬ 
citizens,  but  if  they  are  in  the  United  States,  then  I  think  the  order 
allows  for  the  writ  of  habeas  corpus  for  judicial  review. 

So  when  you  say  exclusive  jurisdiction,  that  is  right,  but  the  de¬ 
termination  up  front  that  this  is  properly  within  the  jurisdiction  of 
the  court  and  there  was  a  reasonable  basis  for  exercising  it — ^Arti¬ 
cle  III  courts  would  be  open  to  hear  those  claims  for  people  in  the 
United  States. 

Mr.  Bell.  I  agree  with  that. 

Mr.  Heymann.  Though  the  order  itself  was  intended  to  bar  all 
judicial  review. 

Mr.  Barr.  No,  that  is  not  right,  Phil,  because  the  lan^age  in  the 
order  was  taken  from  FDR’s  order,  and  the  Supreme  Court  in  the 
Quirin  case  did  not  interpret  that  language  as  affecting  their  abil¬ 
ity  under  a  writ  of  habeas  corpus  to  review  whether  jurisdiction 
was  proper  in  the  military  tribunal.  What  that  language  does  is  say 
that  the  person  is  not  entitled  to  a  de  novo  Article  III  trial  on  the 
merits. 

Senator  Feingold.  Do  you  agree  with  that  characterization.  Pro¬ 
fessor  Heymann? 

Mr.  Heymann.  Well,  I  agree  with  General  Barr  that,  yes,  indeed 
there  would  be  habeas  corpus  review  of,  number  one,  whether 
these  tribunals  were  constitutionally  established,  and,  number  two, 
whether  the  person  before  them  came  within  the  terms  of  a  con¬ 
stitutional  tribunal. 

Perhaps  the  order  was  first  written  for  President  Roosevelt.  I 
certainly  believe  General  Barr  on  that,  but  it  was  written  with  an 
obvious  intent  to  eliminate  all  judicial  review.  In  other  words,  any¬ 
one  who  reads  this  will  think  that  the  United  States  has  gone  to 
unreviewable  military  courts. 

Mr.  Bell.  I  come  at  it  a  little  different  way.  I  think  there  is  an 
assumption  that  the  President  would  obey  the  law,  and  there  is  no 
law  that  the  President  can  suspend  the  writ  of  habeas  corpus.  So 
that  is  the  way  I  come  at  it. 

Senator  Feingold.  Mr.  Silliman? 

Mr.  Silliman.  I  would  agree  with  Professor  Heymann  that  it  is 
clear  that  there  could  be  review  by  the  Supreme  Court  as  to  the 
jurisdiction  of  the  tribunal,  just  as  in  the  Quirin  case,  but  that  the 
order  appears  to  deny  that. 

There  is  on^oint.  Senator,  I  think  that  has  not  been  raised  that 
needs  to  be.  TTie  administration  has  walked  a  very  fine  line  in 
doing  two  things.  It  has  tried  to  capitalize  on  the  concept  of  a  war 
and  acts  of  war,  while  at  the  same  time  declaring  that  those  in  A1 
Qaeda  are  unlavtrful  belligerants,  unlawful  combatants. 

The  result  of  that  is  that  they  are  denied  prisoner  of  war  status 
under  the  Geneva  Convention  which  would  require  trial  by  courts- 
martial.  So  what  the  administration  has  done  is  forced  these  people 
into  some  forum  that  has  minimal  due  process,  and  I  think  that 
needs  to  be  clearly  understood. 

Senator  Feingold.  Thank  you  for  the  extra  time,  Mr.  Chairman. 
Chairman  Leahy.  Thank  you. 

Senator  Specter? 
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Senator  Specter.  Thank  you  all  for  coming.  I  believe  this  has 
been  enormously  helpful  to  have  this  kind  of  an  analysis.  I  think 
that  had  the  analysis  been  held  before  the  promulgation  of  the  ex-  ' 
ecutive  order,  it  would  have  been  framed  somewhat  differently. 

The  executive  order  does  purport,  I  believe,  on  its  face  to  bar  any 
judicial  review.  This  is  the  specific  language:  “The  individual  shall 
not  be  privileged  to  seek  any  remedy  or  maintain  any  proceeding 
directly  or  indirectly,  or  to  have  any  such  remedy  or  proceeding 
sought  on  the  individual’s  behalf  in  any  court  of  the  United  States.” 

Now,  that  is  very,  very  sweeping,  but  I  think  it  is  correct,  as 
noted  by  both  General  Bell  and  General  Barr,  that  it  runs  afoul  of 
the  Constitution  which  has  a  specific  provision  to  the  contrary: 
“The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended 
unless,  when  in  cases  of  rebellion  or  invasion,  the  public  safety 
may  require  it.” 

Mr.  Bell.  And  then  Congress  does  it. 

Senator  Specter.  Well,  that  is  not  what  that  phrase  says,  so  that 
I  believe  there  is  a  lot  to  be  learned  from  what  we  have  been  talk¬ 
ing  about  today. 

General  Bell,  I  think  your  comment  about  no  secret  trials  is  very, 
very  helpful.  When  the  Assistant  Attorney  General  testified,  he 
talked  about  the  need  for  secrecy  on  military  secrets,  and  you  have 
been  very  blunt  about  it:  “Will  the  trials  be  secret?  No,  and  it  is 
nonsense  to  contend  otherwise.”  I  believe  that  this  kind  of  a  com¬ 
mentary  will  be  very  helpful. 

I  want  to  turn  for  just  a  minute  to  the  regulations  promulgated 
by  the  Attorney  General  on  detention  of  aliens.  There  is  no  distinc¬ 
tion  as  to  legal  aliens  or  illegal  aliens,  and  in  a  Nation  of  immi¬ 
grants  there  are  a  lot  of  people  who  are  aliens  before  they  become 
citizens.  Both  of  my  parents,  for  example,  were  aliens  when  they 
got  to  these  shores. 

The  regulations  provide  that  if  an  immigration  judge  authorizes 
the  release,  it  is  stayed  until  there  is  an  appeal  by  the  Board  of 
Immigration  Appeals.  And  if  the  Board  of  Immigration  Appeals 
says  the  person  can  be  released,  then  he  or  she  is  still  not  released 
when  the  commissioner  certifies  the  Board’s  custody  to  the  Attor¬ 
ney  General,  and  then  the  stay  continues  until  a  decision  by  the 
Attorney  General.  But  I  do  not  see  any  standard  for  making  a  de¬ 
termination  as  to  what  the  Attorney  General  has  in  mind. 

We  questioned  earlier  today  whether  the  rules  were  complied 
with  alwut  publication  in  the  Federal  Re^ster,  which  did  not  ap¬ 
pear  until  after  the  order  was  put  into  effect,  and  a  comment  pe¬ 
riod.  The  lan^age  of  “reason  to  believe”  may  be  necessary  as  a 
minimal  standard.  I  am  not  sure. 

What  do  you  think  about  it,  Mr.  He3anann?  Is  “reason  to  believe” 
sufficient  without  probable  cause?  We  do  face  a  tremendous  threat. 
Mr.  Heymann.  In  the  military  order.  Senator  Specter? 

Senator  Specter.  Well,  military  tribunals.  That  is  the  standard, 
where  there  is  reason  to  believe  that  someone  is  a  member  of  A1 
Qaeda  or  another  terrorist  organization. 

Mr.  Heymann.  The  question  is  whether  to  take  the  writing  at 
this  point  seriously.  It  is  written  as  if  it  is  a  subjective  determina¬ 
tion  of  the  President.  That  Presidential  determination  is  plainly 
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not  meant  to  be  reviewable  by  any  court.  It  says,  “when  I  deter¬ 
mine  that  I  have  reasonable  suspicion.” 

Senator  Specter.  Would  you  require  probable  cause? 

Mr.  Heymann.  If  anybody  living  in  the  United  States  were  to  be 
denied  civil  trails  or  detainned  indefinitely,  I  would  require  at  least 
that. 

Senator  Specter.  Well,  there  is  no  language  of  suspicion.  It  is 
just  “reason  to  believe.”  If  somebody  said  “suspicion,”  it  would  be 
challengeable  immediately.  But  we  do  face  an  enormous  threat.  We 
perhaps  ought  to  give  some  thought  as  to  some  specification  per¬ 
haps  a  little  bit  beyond  “reason  to  believe.” 

General  Bell,  what  do  you  think? 

Mr.  Bell.  Well,  some  definitions  in  the  regulations  would  help 
because  “reasonable  suspicion”  is  an  art  form  and  a  well-known 
term  in  law  because. of  use  on  the  borders.  We  can  search  an  auto¬ 
mobile  at  the  border  on  reasonable  suspicion,  for  example,  but  this 
says  “reason  to  believe.”  But  you  are  talking  about  some  immigra¬ 
tion  regulations,  as  I  understand  it. 

Senator  Specter.  The  Attorney  General’s  detention  of  aliens. 

Mr.  Bell.  I  view  the  whole  immigration  legal  system  as  a  quag¬ 
mire. 

Senator  Specter.  That  is  the  nicest  thing  that  has  ever  been 
said  about  it. 

[Laughter.] 

Senator  Specter.  General  Barr,  a  final  question.  What  do  you 
think  about  having  a  little  activity,  and  perhaps  others,  too,  of  the 
D^artment  of  Justice  playing  some  sort  of  a  role  here? 

The  responsibility  for  drafting  the  rules  has  been  sent  to  counsel 
in  the  Department  of  Defense.  We  are  into  some  pretty  tricky  areas 
here,  for  those  of  us  who  have  been  in  the  criminal  courts  or  with 
military  tribunals  or  with  constitutional  rights,  with  all  of  the  con¬ 
tours  and  complexities. 

If  you  were  Attorney  General,  would  you  pick  up  the  phone  and 
say  to  the  Secretary  of  Defense,  I  would  like  to  offer  you  some 
help? 

Mr.  Barr.  Absolutely,  and  I  am  confident  that  is  going  to  hap¬ 
pen.  I  don’t  know  what  the  process  was,  but  I  know  from  my  own 
experience  that  I  can’t  think  of  an  executive  order  that  would  be 
issued  without  having  some,  legal  review  in  the  Department  of  Jus¬ 
tice.  I  would  assume  there  was  some  review  as  to  form  and  legality 
of  the  order. 

Now,  I  think  you  are  really  getting  at  what  are  the  rules  of  the 
game  going  to  be  going  forward,  and  it  is  inconceivable  to  me  that 
the  Department  of  Justice  will  not  be  heavily  involved  in  consulting 
with  the  Secretary  of  Defense  and  giving  them  their  experience  in 
trying  terrorist  cases. 

Senator  Specter.  Well,  the  Assistant  Attorney  General  this 
morning  was  not  so  sanguine  about  that.  He  didn’t  put  that  in  the 
mix. 

Mr.  He3rmann,  did  you  have  your  hand  up? 

Mr.  Heymann.  Yes.  I  just  wanted  to  add  a  word  there.  Whatever 
the  Secretary  of  Defense  does,  the  claim  of  presidential  power  is  ei> 
ther  going  to  be  accepted  by  the  Congress  and  the  courts  or  it  isn’t, 
and  it  is  an  extraordinary  claim  of  presidential  power. 
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The  Secretary  of  Defense  may  cut  it  back  to  reasonable  exercises, 
and  I  think  these  hearings  are  a  very  important  step  in  that  proc¬ 
ess.  But  the  claim  of  power  here  over  people  all  over  the  world  and 
20  million  people  in  the  United  States  made  on  the  basis  that  the 
President  is  asserting  seems  to  me  to  be  something  that  should  not 
go  unchallenged. 

Senator  Specter.  Well,  I  thank  you.  I  believe  it  is  enormously 
helpful  to  have — I  am  sorry  I  didn't  get  a  chance  to  ask  Professor 
Silliman  or  Ms.  Martin  or  Professor  Katyal  a  question,  but  it  is 
very  helpful  to  have  this  kind  of  mature  thinking  and  questioning, 
ana  to  come  to  a  conclusion  which  accommodates  security  and  con¬ 
stitutional  rights. 

Thank  you. 

Chairman  Leahy.  Thank  you.  Senator  Specter. 

I  think  as  a  practical  matter,  the  question  of  who  advises  whom 
is  going  to  be  asked  next  week.  The  Attorney  General  is  going  to 
be  before  this  Committee,  and  I  believe  the  Secretary  of  Defense 
is  going  to  be  before  the  ^med  Services  Committee,  and  I  am  sure 
that  they  will  have  the  same  story.  Otherwise,  it  gets  interesting. 
But  I  am  sure  they  will. 

General  Barr,  Professor  Heymann,  General  Bell,  Professor 
Silliman,  Professor  Martin  and  Professor  Katyal,  thank  you  very 
much.  I  agree  with  what  has  been  said  here  on  both  sides  of  the 
aisle.  Your  presence  here,  all  of  you,  has  been  extremely  helpful. 

I  know  vou  have  been  here  a  long,  long  time,  and  I  do  want  to  add 
please  feel  free  to  add  to  your  transcript.  You  may  get  additional 
questions.  This  has  been  very  helpful,  on  what  is  probably  the  most 
contentious  issue  presently  before  the  Congress.  So  thank  you  all 
very  much. 

We  stand  adjourned. 

[Whereupon,  at  1:32  p.m.,  the  Committee  was  adjourned.] 
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AMERICAN  BROADBAND  COMPETITION  ACT 
OF  2001  AND  THE  BROADBAND  COMPETI¬ 
TION  AND  INCENTIVES  ACT  OF  2001 


TUESDAY,  MAY  22,  2001 

House  of  Representatives, 

Committee  on  the  Judiciary, 

yfashington,  DC. 

The  Committee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  Room 
2141,  Rayburn  House  Office  Building,  Hon.  F.  James  Sensen- 
brenner,  Jr.  (Chairman  of  the  Committee)  presiding. 

Chairman  Sensenbrenner.  The  Committee  will  be  in  order. 
Today,  the  Committee  holds  a  hearing  on  H.R.  1698,  the  “American 
Broadband  Competition  Act  of  2001  ,  also  known  as  the  Cannon- 
Conyers  bill,  and  H.R.  1697,  the  “Broadband  Competition  and  In¬ 
centives  Act  of  2001”,  also  known  as  the  Conyers-Cannon  bill. 

Last  week.  Speaker  Hastert  announced  his  intention  to  refer  to 
this  Committee  H.R.  1542,  the  Internet  Freedom  and  Broadband 
Deplomieht  Act  of  2001,  also  known  as  the  Tauzin-Dingetl  bill. 
Shortly  after  the  recess,  we  will  hold  a  hearing  on  that  bill. 

We  are  considering  all  of  these  bills  because  of  our  jurisdiction 
over  the  antitrust  laws.  On  this  Committee,  we  do  not  look  to  regu¬ 
lations  to  solve  economic  problems.  Rather,  we  believe  in  removing 
roadblocks  to  open  competition  so  that  markets  will  solve  economic 
problems. 

It  is  with  that  in  mind  that  we  turn  to  the  problem  of  broadband. 
I  want  to  ensure  that  all  Americans  get  high-speed  broadband  serv¬ 
ice  as  quickly  as  possible,  while  at  the  same  time  maintaining  com¬ 
petition  and  choice  in  that  market.  Both  of  the  bills  before  us 
today,  as  well  as  the  Tauzin-Dingell  proposal,  seek  that  same  goal. 
The  question  is  which,  if  any  of  them,  will  work. 

Contraw  to  what  some  have  suggested,  I  have  not  decided  that 
question  for  myself.  Rather,  I  want  to  hear  all  the  evidence.  In  the 
last  couple  of  months,  I  spent  a  full  day  at  AT&T  headquarters  in 
New  Jersey  and  a  full  day  at  SBC  headquarters  in  Texas  trying  to 
learn  more  about  this  question.  I  have  scheduled  these  2  days  of 
hearings  and  am  still  learning. 

Above  all,  whatever  legislation  we  pass  must  lead  us  to  a  world 
in  which  individual  consumers  with  choices  fireely  decide  market 
outcomes.  At  a  minimum,  we  must  reverse  the  Seventh  Circuit  re¬ 
cent  decision  in  the  Goldwasser  case.  That  decision  directly  con¬ 
tradicts  the  clear  Concessional  intent  that  antitrust  laws  should 
continue  in  force  in  this  industry.  Goldwasser  simply  reads  the 
antitrust  savings  clause  out  of  the  law  and  it  must  lie  corrected. 
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All  who  follow  this  issue  should  be  on  notice  that  the  Judiciary 
Committee  has  always  exercised  its  jurisdiction  in  this  area  and 
will  continue  to  do  so  vigorously  this  year.  This  sector  of  our  econ¬ 
omy  achieved  its  current  vibrancy  because  of  the  application  of  the 
antitrust  laws,  specifically  in  the  AT&T  breakim  decision  of  the 
1980’s.  Only  through  the  continued  application  of  the  antitrust  ex¬ 
pertise  of  this  Committee,  the  Justice  Department,  and  the  FTC 
will  that  free  market  vibrancy  continue,  and  I  fully  intend  to  see 
that  it  does. 

With  that,  I  will  turn  to  Mr.  Conyers  for  his  opening  statement, 
and  in  doing  so,  I  woiild  like  to  thank  him  and  nis  staff  for  their 
contributions  to  our  Jurisdictional  efforts  in  this  area.  The  gen¬ 
tleman  from  Micl^an. 

Mr.  Conyers.  1%ank  you,  Mr.  Chairman  and  Members  of  the 
Committee  and  witnesses  and  fiiends.  I  start  off  by  thanking 
Chairman  Sensenbrenner  for  calling  the  hearing,  for  exercisinjg  ex¬ 
cellent  leadership  in  protecting  the  Committee’s  historic  jurisdic¬ 
tion  over  competition  in  the  telecommunications  industry. 

If  you  don’t  like  the  unregulated  monopoly  control  of  your  local 
telephone  market,  which  leads  to  high  prices,  shoddy  service,  less 
innovation,  then  you’ll  hate  the  Tauzin  bill,  which  will  create  a 
mirror  image  of  that  exact  same  monopoly  control  in  DSL 
broadband. 

A  little  history.  The  Bell  system  was  created  intentionally  as  a 
monopoly  by  the  government,  protected  against  competition,  and  it 
was  sued  by  the  Justice  Department  three  times  for  antitrust  viola¬ 
tions  and  was  judged  to  be  an  illegal  monopoly  by  the  Federal 
courts  in  1984,  when  it  was  broken  into  seven  regional  Bells  plus 
AT&T. 

In  1996,  Confess  again  found  the  Bells  to  have  monopoly  control 
over  the  essential  facility  of  the  local  loop.  A  Republican  Confess 
then  said  that  it  was  critical  to  competition  that  the  monopolys  fa¬ 
cilities  be  open  to  competitors.  Five  years  after  passage  of  the  1996 
law,  we  have  seen  the  fruits  of  competition  in  almost  all  areas  of 
telecommunications,  with  the  notable  exception  of  local  telephone 
service. 

What  was  seven  Bell  companies  and  GTE  have  been  reduced  by 
merger  to  four  behemoths,  lliese  companies  now  control  in  excess 
of  90  percent  of  the  wires  into  our  Nation’s  homes  and  businesses. 
While  innovation  has  flourished  and  prices  have  been  slashed  in 
the  area  of  loi^  distance,  exactly  the  reverse  has  occurred  in  the 
local  network.  The  road  to  local  competition  has  been  littered  with 
scores  of  bankrupt  companies  and  tens  of  thousands  of  lost  jobs. 

The  other  bill  would  effectively  transfer,  effectively  duplicate  the 
monopoly  over  local  telephone  service  into  broadband  DSL  services. 
That’s  why  I  say  if  you  don’t  like  the  imre^ated  monopoly  control 
of  your  local  telephone  market,  which  leads  to  high  prices,  shoddy 
service,  and  is  less  innovative,  then  you  will  not  like  the  Tauzin  biO 
because  it  effectively  eliminates  the  1996  requirements  in  section 
251  and  section  271  that  the  local  monopoly  facilities  be  open  to 
competitors.  It’s  a  license  to  monopolists  to  exclude. 

Therefore,  the  bills  introduced  by  myself  and  my  colleeigue,  Mr. 
Cannon,  take  a  different  approach.  It  says  that  the  monopolists 
don’t  get  the  right  to  exclude  if  they  control  over  85  percent  of  the 
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market,  market  control  that  would  be  sufficient  for  most  any  court 
in  an  antitrust  case  utilizing  the  "essential  facility”  analysis. 

They  reiterate  the  bipartisan  consensus  that  emerged  in  1996 
that  antitrust  laws  are  preserved,  that  a  liberal  regulate^  appa¬ 
ratus  will  not  insulate  a  monopolist  intm  antitrust  scrutiny,  and 
the  bills  provide  greater  incentives  not  found  in  the  Tauzin  ap¬ 
proach  to  broadbemd  roll-outs,  and  (he  bills  provide  for  a  rapid  res¬ 
olution  of  disputes. 

Competition  should  be  almost  our  religion  in  telecommunications. 
It  should  be  our  credo.  It  is  the  touch-tone  for  lower  prices,  better 
services,  and  for  unleashing  the  innovative  creativity  that  has  built 
our  new  economy  from  the  ground  up,  and  historicfdly,  it  has  been 
the  role  of  this  Committee  to  preserve  those  basic  rules  of  competi¬ 
tion,  and  I  welcome  the  testimony  of  all  the  witnesses.  Thank  you, 
sir. 

Chairman  Sensenbrenner.  Thank  you. 

Chairman  Sensenbrenner.  Our  panel  today  consists  of  four  dis¬ 
tinguished  witnesses.  The  first  witness  is  Commissioner  Terry 
Harvill  of  the  Illinois  Commerce  Commission.  Commissioner 
Harvill  has  a'  Bachelor’s  and  a  Master’s  degree  from  Illinois  State 
University.  Before  being  appointed  to  the  Commission,  he  served 
on  its  staff,  as  well  as  on  the  staff  of  Governor  Jim  Edgar  of  Illi¬ 
nois.  He  was  appointed  to  the  Commission  in  1998  and  serves 
through  2003. 

Our  second  witness  is  Mr.  Bill  Barr,  the  Executive  Vice  President 
and  Greneral  Counsel  of  Verizon.  Mr.  Barr  has  a  Bachelor’s  and 
Master’s  degree  from  Coliunbia  University  and  a  law  degree  from 
George  Washington  University.  After  law  school,  he  clerked  for 
Judge  Malcolm  Wilkie  of  the  D.C.  Circuit.  He  has  a  long  and  dis¬ 
tinguished  career  in  public  service  both  at  the  Central  Intelligence 
Agency  and  the  Department  of  Justice,  culminating  with  his  serv- 
■  ice  as  Attorney  General  of  the  United  States  from  1991  to  1993. 
Before  coming  to  Verizon,  he  was  with  the  GTE  Corporation  and 
also  in  private  practice  with  the  Washington  law  firm  of  Shaw, 
Pittman,  Potts  and  Trowbridge. 

Our  third  witness  is  Mr.  Jeff  Blumenfeld,  a  partner  in  the  Wash¬ 
ington  law  firm  of  Blumenfeld  and  Cohen.  Mr.  Blumenfeld  is  a 
graduate  of  Brown  University  and  the  University  of  Pennsylvania 
Law  School.  After  serving  as  an  Assistant  United  States  Attorney 
and  an  attorney  in  the  Antitrust  Division,  he  founded  his  own  law 
firm  in  1984.  In  that  capacity,  he  represents  a  wide  variety  of  cli¬ 
ents  in  the  telecommunications  field  and  also  serves  as  an  adjunct 
professor  at  the  Georgetown  University  Law  School. 

Our  fourth  witness  is  Mr.  John  Malone,  the  President  and  Chief 
Executive  Officer  of  the  Eastern  Management  Group,  a  tele¬ 
communications  consulting  firm.  He  holds  a  Bachelor’s  and  MBA 
degree  from  the  University  of  Dayton.  He  spent  10  years  with 
AT&T  before  foimding  his  current  company  in  1979.  The  firm 
consults  with  all  types  of  telecommunications  companies,  and  Mr. 
Malone  is  recognized  as  one  of  the  leading  consultants  in  this  area. 

Gentlemen,  would  you  please  all  stand  and  raise  your  right  hand 
and  take  the  oath.  Do  you  and  each  of  you  solemnly  swear  that  the 
testimony  that  you  are  about  to  give  to  this  Committee  will  be  the 
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truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you, 
God? 

Mr.  Harvill.  I  do. 

Mr.  Barr.  I  do. 

Mr.  Blumenfeld.  I  do. 

Mr.  Malone.  I  do. 

Chairman  Sensenbrenner.  Let  the  record  show  that  each  of  the 
witnesses  answered  in  the  affirmative. 

Without  objection,  the  Chair  is  granted  authority  to  recess  the 
Committee  at  any  time  during  this  afternoon’s  meeting,  and  with¬ 
out  objection,  each  of  your  written  statements  will  be  included  in 
that  part  of  the  record  where  your  testimony  appears.  I  would  ask 
each  of  you  to  summarize  your  testimony  in  about  5  minutes  or  so, 
and  first  up  is  Commissioner  Harvill. 

TESTIMONY  OF  THE  HONORABLE  TERRY  S.  HARVILL,  COMMIS¬ 
SIONER,  ILLINOIS  COMMERCE  COMMISSION,  CHICAGO,  ILLI¬ 
NOIS 

Mr.  Harvill.  Good  afternoon,  Mr.  Chairman,  Ranking  Member 
Conyers,  and  other  distinguished  Members  of  the  Committee. 
Thaiik  you  for  inviting  me  here  today  to  discuss  H.R.  1697,  the 
‘'Broadband  Competition  and  Incentives  Act  of  2001”,  and  H.R. 
1698,  the  ‘‘American  Broadband  Competition  Act  of  2001.”  I  appre¬ 
ciate  the  opportunity  to  provide  a  Stat^  commission  perspective  on 
this  important  issue. 

My  name  is  Terry  Harvill  and  I’m  a  Commissioner  with  the  Illi¬ 
nois  Commerce  Commission.  The  Illinois  Commerce  Commission  is 
the  State  of  Illinois’  public  utility  agency  which  is  resronsible  for 
several  financial  and  service  aspects  of  investor-owned  electricity, 
natural  gas,  telephone,  water,  and  sewer  utilities. 

I’m  also  an  economist,  and  as  a  general  premise,  I  -prefer  com¬ 
petition  to  regulation.  I  believe  that  markets  should  be  defined  not 
by  regulators,  but  by  consumers.  I  believe  that  memkets  should  be 
from  government  interference.  However,  I  also  believe  that 
regulation,  in  the  absence  of  fully-developed  competitive  markets 
and  when  consistent  with  the  public  interest,  should  be  permitted 
to  function  as  a  substitute  for  certain  aspects  of  competition.  These 
two  beliefs  are  not  inconsistent. 

Congress  showed  tremendous  leadership  when  it  passed  the  Tele¬ 
communications  Act  of  1996,  a  landmark  statute  that  balanced  the 
concerns  of  consumers  with  the  comj^etitive  interests  of  many  com¬ 
petitive  telecommunications  companies.  The  act  considers  the  de- 
plo^ent  of  telecommunications  services  in  a  competitively  and 
tec^ologically  neutral  manner.  Rather  than  designating  monopo¬ 
listic  providers  with  specific  technologies,  the  act  allows  consumers 
to  choose  providers  and  technologies  for  their  telecommunications 
needs. 

In  addition,  the  act  requires  Incumbent  Local  Exchange  Carriers, 
or  ILECs,  to  grant  competitors  access  to  their  networks  and  lease 
the  components  of  that  network  at  reasonable  prices.  After  dem¬ 
onstrating  their  networks  are  sufficiently  open  to  competition,  the 
ILECs  would  then  be  allowed  to  enter  into  the  long  distance  mar¬ 
ket. 
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Unfortunately,  the  progress  over  the  past  6  years  has  been  slow. 
Explanations  for  this  slow  prognression  vary  according  to  indus^ 
interest.  (Competitive  Local  Exchange  Carriers,  or  CLECs,  claim 
that  the  ILE(js,  unwilling  to  abide  by  the  market-opening  provi¬ 
sions  of  the  act,  utilize  the  reralatory  and  legal  process  to  delay 
their  market  entry  and  limit  their  ability  to  compete.  Conversely, 
ILECs  argue  that  the  lack  of  robust  competition  is  due,  in  part,  to 
the  CLECs’  defective  and  inadequate  business  plans.  While  a  com¬ 
bination  of  the  two  is  probably — excuse  me,  while  the  combination 
of  the  two  positions  is  more  likely  the  case,  we’re  faced  with  the 
reality  of  sparse  and  sporadic  competition. 

Lost  in  the  cacophony,  however,  is  the  fact  that  the  act  is  work¬ 
ing.  Over  the  past  several  months,  the  FCC  has  granted  interlata 
relief  to  certain  ILECs  in  four  States  and  a  fifth  application  is 
pending.  Competition  for  business  consumers  is  beginning  to 
emerge  for  large  consumers  throughout  the  cities  in  the  United 
States.  Although  the  pace  is  below  the  level  for  which  we  had 
hoped,  the  act — the  fact  remains  that  the  Act  is  functioning  as  in¬ 
tended.  This  progress  should  be  edlowed  to  continue.  I  ask  that  you 
not  confuse  fhistration  regarding  the  slow  pace  with  the  mis¬ 
informed  conclusion  that  the  act  has  become  counterproductive  to 
its  intended  goals. 

Today,  I  call  upon  you  to  allow  the  markets  to  develop  and  leave 
the  act  as  written.  In  my  opinion,  government  intercession  is  not 
necessary  at  this  time  and  would  create  more  harm  than  good.  Spe¬ 
cifically,  any  major  modification  to  the  act  or  to  the  competitive 
safeguards  contained  in  the  act  would  diminish  the  vital  incentives 
for  the  ILECs  to  meet  their  obligations  to  open  their  loced  markets. 
Equally  important,  megor  modification  would  also  jeopardize  the 
ability  of  providers  to  provide  competition  to  the  ILECs. 

However,  if  any  modification  of  the  act  could  be  justified,  it 
.would  be  to  emphasize  and  provide  additional  incentives  for  contin¬ 
ued  infrastructure  improvements  by  adding  broadband  capabilities 
to  existing  networks.  One  such  area  for  modification  is  the  enforce¬ 
ment  provisions  intended  to  induce  competitive  behavior  from  the 
ILECs.  H.R.  1697  and  1698  would  not  only  maintain  the  core  mar¬ 
ket  opening  requirements  of  the  act,  but  they  wo\ild  also  offer  effec¬ 
tive  incentives  for  the  deplojrment  of  advanced  services. 

Specifically,  H.R.  1697  would  prevent  any  ILEC  from  entering 
the  long  distance  market  for  either  voice  or  data  until  its  market 
share  reached  85  percent  or  below.  Correspondingly,  1698  would 
enhance  the  antitrust  remedies  available  to  both  the  Department 
of  Justice  and  telecommunications  carriers  seeking  to  avail  them¬ 
selves  to  competitive  opportunities  created  by  the  enactment  of  the 
Telecommunications  Act. 

The  nascent  competitive  telecommunications  market  as  envi¬ 
sioned  by  the  Telecommunications  Act  of  1996  should  be  allowed  to 
develop  as  Congress  intended.  To  the  extent  that  broadband  serv¬ 
ices  continue  to  be  provided  over  the  voice  network,  the  opportunity 
for  unfettered  competition  should  continue.  Without  competitive 
guidelines,  it’s  unlikely  that  millions  of  Americans  will  ever  experi¬ 
ence  the  intended  benefits  of  the  act,  and  that  would  be  an  lumec- 
essary  travesty. 
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Thank  you,  and  Fd  be  happy  to  answer  any  questions  you  may 
have. 

Chairman  Sensenbrenner.  Thank  you,  Commissioner. 

[The  prepared  statement  of  Mr.  Harvill  follows:] 

Prepared  Statement  of  Terry  S.  Harvill 

Good  afternoon,  Mr.  Chairman,  Ranking  Member  Conyers,  and  other  distin¬ 
guished  Members  of  the  Committee.  Thank  you  for  inviting  me  here  today  to  discuss 
H.R.  1697,  the  "broadband  Competition  and  Incentives  Act  of  2001**  and  H.R.  1698, 
the  **American  Broadband  Competition  Act  of  2001.”  I  appreciate  the  opportunity  to 
provide  a  state  commission  perspective  on  these  two  important  pieces  or  legislation. 
My  name  is  Terry  Harvill,  aud  I  am  a  Commissioner  with  the  Illinois  Commerce 
Commission.  The  Illinois  Commerce  Commission  is  the  state  of  Illinois'  Public  Util¬ 
ity  Commission  and  regulates  several  financial  and  service  aspects  of  investor- 
owned  electricity,  natural  gas,  telephone,  water,  and  sewer  utilities. 

I  am  also  an  economist,  and,  as  a  general  premise,  I  prefer  competition  to  regula¬ 
tion.  I  believe  that  markets  should  be  delink  not  by  regulators  but  by  consumers. 
I  believe  that  markets  should  be  free  from  government  interference.  However,  I  also 
believe  that  regulation,  in  the  absence  of  fully  developed  competitive  markets  and 
when  consistent  with  the  public  interest,  should  be  permitted  to  function  as  a  sub¬ 
stitute  for  certain  aspects  of  competition.  These  beliefs  are  not  inconsistent. 

Congress  showed  tremendous  leadership  when  it  passed  the  Telecommunications 
Act  of  1996 — a  landmark  statute  that  balanced  the  concerns  of  consumers  with  the 
competitive  interests  of  myriad  telecommunications  companies.  The  Act  considers 
the  deployment  of  telecommunication  services  in  a  competitively  and  technologically 
neutral  manner.  Rather  than  designating  monopolistic  providers  with  specific  tech¬ 
nologies,  the  Act  allows  consumers  to  choose  providers  and  technologies  for  their 
telecommunication  needs.  In  addition,  the  Act  requires  incumbent  local  exchange 
carriers  or  ILECs  to  grant  competitors  access  to  their  networks  and  to  lease  their 
network  components  at  reasonable  prices.  After  demonstrating  that  their  networks 
are  sufficiently  open  to  competitors,  the  ILECs  would  be  aUowed  to  enter  long-dis¬ 
tance  markets. 

Unfortunately,  progrejss  over  the  past  five  years  has  been  slow.  Ei^lanations  for 
this  slow  progression  vary  accordi^  to  industry  interests:  competitive  local  ex¬ 
change  carriers  or  CLECs  claim  that  the  ILECs,  unwilling  to  abide  by  the  market¬ 
opening  provisions  of  the  Act,  utilize  the  regulator  and  legal  process  to  delay  their 
market  entry  and  limit  their  ability  to  compete.  Conversew,  the  ILECs  argue  that 
Uie  lack  of  robust  comp^tion  is  aue,  in  part,  to  the  CLECs'  defective  and  inad¬ 
equate  business  plans.  While  a  combination  of  the  two  positions  is  more  likely  the 
case,  we  are  fac^  with  the  reality  of  sparse  and  sporadic  competition.  Lost  in  the 
cacophony,  however,  is  the  fact  that  the  Act  is  working.  Over  the  past  several 
months,  uie  FCC  has  gnmted  interLATA  entry  to  certain  ILECs  in  four  states,  and 
notice  of  a  fifth  application  was  filed  just  recently.  Competition  for  business  con¬ 
sumers  is  beginning  to  emerge  in  Uie  larger  cities  throughout  the  United  States.  Al- 
thouf^  the  pace  is  below  the  level  for  which  we  had  hoped,  the  fact  remains  that 
the  Act  is  functioning  as  intended.  This  progress  should  be  allowed  to  continue.  I 
ask  that  you  not  contuse  fhistration  regarding  this  slow  pace  with  the  misinformed 
conclusion  that  the  Act  has  become  ooimterprMuctive  to  its  intended  goals. 

Today,  I  call  upon  you  to  allow  the  markets  to  develop  and  leave  the  Act  as  writ¬ 
ten.  In  my  opinion,  government  intercession  is  not  neoess^  at  this  time  and  wotiid 
create  more  narm  than  good.  Specifically,  any  migor  modification  to  the  competitive 
safeguar<b  foimd  in  the  Act  would  diminish  the  vital  incentives  for  the  ILECs  to 
meet  their  obligations  to  open  local  markets;  equally  important,  migor  modification 
would  also  jeopardize  the  ability  of  providers  to  offer  competition  to  the  ILECs.  As 
a  result,  the  imperative  competition  that  has  spurred  technological  innovation,  and 
thereby  propellM  the  deployment  of  advanced  services,  will  be  delayed  or  perhaps 
suspends.  Consiimers  wiU  ultimately  lose,  since  the  e^q>ected  benefits  of  the  Art, 
such  as  increased  consumer  choice,  better  customer  service,  and  reduced  prices,  may 
never  materialize. 

However,  if  any  modification  to  the  Art  could  be  justified,  it  would  be  to  empha¬ 
size  and  provide  incentives  for  continued  infirastructure  improvements  by  adding 
broadband  capabilities  to  existing  networks.  One  such  area  for  modification  is  the 
enforcement  provisions  intended  to  induce  competitive  behavior  of  the  ILECs.  As 
written,  the  Art  contains  no  real  penalties  if  the  ILECs  fail  to  open  their  maxkets. 
H.R.  1697  and  1698  would  not  only  maintain  the  core  market-opening  requirements 
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of  the  Act,  but  they  would  also  offer  effective  incentives  for  the  deployment  of  ad¬ 
vanced  services. 

Specifically,  H.R.  1697  would  prevent  any  ILEC  from  entering  the  long-distance 
market  for  either  data  or  voice  until  its  market  share  in  the  state  dropped  below 
86  percent.  This  legislation  recognizes  two  critical  elements  of  the  emerging  tele¬ 
communications  market.  First,  it  recognizes  th'^  fact  that  DSL  and  the  deployment 
of  advanced  services,  as  a  whole,  are  dependent  on  the  local  loop  networks  provided 
by  the  ILECs.  This  legislation  would  prohibit  monopolistic  local  telephone  providers 
from  expanding  their  reach  into  the  interLATA  data  services  market  without  first 
showing  that  their  networks  are,  in  fact,  open  to  competition.  Second,  H.R.  1697  rec¬ 
ognizes  the  increasing  convergence  of  voice  and  data  transmissions.  Given  the  dif¬ 
ficulty  in  distinguishing  data  from  voice  transmission,  any  exemption  fh>m  the  Act 
could  easily  be  expanded  to  include  basic  voice  transmissions  thereby  eliminating 
the  original  intent  of  the  Act.  Such  a  result  would  prove  disastrous  for  consumers. 

In  addition,  H.R.  1697  would  promote  competition  in  rural  and  imderserved  areas 
by  creating  incentives  for  companies  to  deploy  advanced  services.  To  this  end,  H.R. 
1697  develops  powerful  incentives  for  the  deployment  of  advanced  services  to  those 
areas. 

Correspondingly,  H.R.  1698  would  enhance  the  antitrust  remedies  available  to 
both  the  Justice  Department  and  telecommunications  carriers  seeking  to  avail 
themselves  of  competitive  opportunities  cree  led  by  the  enactment  of  the  Act.  By  re¬ 
moving  any  antitrust  defenses  based  on  the  Communications  Act  of  1934,  and  by 
banning  the  joint  marketing  of  advanced  telecom  services  with  an  ILEC’s  other  tele¬ 
communication  and  information  services  and  those  of  its  affiliates,  H.R.  1698  woiild 
expand  the  disincentives  for  anticompetitive  behavior  by  the  ILECs.  Furthermore, 
by  creating  arbitration  panels  for  the  rr'iolution  of  disputes  based  on  Section  252 
interconnection  agreements,  the  bill  would  offer  the  paities  a  potent  alternative  to 
the  state  commission  processes  currently  available  imder  the  Act.  The  alternative 
dispute  resolution  process  could  also  provide  positive  outcomes,  such  as  promoting 
consistent  policy  decisions  across  a  multi-state  region  and  resolving  disputes  be¬ 
tween  carriers  more  quickly,  thereby  expediting  the  development  of  competition. 

The  nascent  competitive  telecommunications  market,  as  envisioned  by  the  Tele¬ 
communications  Act  of  1996,  should  be  allowed  to  develop  as  Congress  intended.  To 
the  extent  that  broadband  services  continue  to  be  provided  over  the  voice  network, 
the  opportunity  for  unfettered  competition  must  continue.  Without  competitive 
guidelines,  it  is  unlikely  that  millions  of  Americans  will  ever  experience  the  in¬ 
tended  benefits  of  the  Art.  That  would  be  an  unnecessary  travesty. 

Thank  you. 
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National  Aaiociaiion  of  RcguUtorv-  L'cilin  Cummiktioncr^ 


KoraMnilrcwniriU  Aiorfiai 
WBm  M.  Nagm.  fiio  VW 


IM  A  Kcr  Aia*»f 

MufcfMfcfcfHaf  III  Mit 


.Mh«  T  T)iirfny.  Tnfa;»*TT 
Um4  a>unt 

(  hafW\  D  UrA,  £vr*«w  Dinrttr 


May  7. 2001 

The  Honorable  W J.  **Biiy*  Taaifai 
Chairman.  House  Energy  ml  CooMnateCoaniiiee 
U.S.  House  of  Repreaemati  vei 
WaAmgioo.  D.C.  2051 S 

Dear  Chairman  Tauiin: 


On  behalf  of  (be  Naiioaal  Aaaodaboo  of  Refulalory  Utility  Cummitaioners  (NARUC).  we  write  lo 
rtafTinn  our  opposition  to  (he  Inumei  f  .eedooi  aod  Broadband  D^loymeni  Act.  *1he  Tauzht'Dingell  bill" 
This  bill  sariootly  undenninea  (he  key  local  mailtet  opening  raquireineiiu  contained  in  the 
Teleconununicabona  Act  of  1996  Cite  Ad^  and  gnaramees  yean  of  conly  and  lime-consuniing  htigatioo. 
in  addition,  the  bill  does  nothing  to  aiianlaledeploymeot  of  advanced  services  in  nnal  areas. 

I  HJL 1942  THREATENS  STATE  OVERSIGiFT  OF  VOICE  SERVICES  AND  COULD 
POTENTIALLY  RAl»  LOCAL  niONE  RATES. 

H.R.  1542  preempts  stale  eowmisaion  authority  to  regulate  *lhe  rates,  charges,  terms,  or  conditions 
for.  or  entry  into  the  provistott  of.  iny  high  speed  data  service  or  Intemei  access  service,  or  to  regulate  the 
FACiUTtES  used  in  the  provision  of  citficr  such  service."  The  next  paragraph  then  says;  "Nothing  in  this 
section  shall  be  consmied  to  limit  or  aJIect  the  authority  of  any  Slate  to  regulate  voice  telephone  CKchanae 
SERVICES. . 


Theae  two  aectkms  cotradkt  one  another.  The  ftcibties  uaed  lo  provide  DSL  services  are  the  same 
facibties  used  lo  provide  voice  tcrvicca.  Tbia  contradiction  between  "facihties"  and  **aervices"  will 
unquestionably  lead  to  costly  liiigaiioo  over  the  sroprofnale  authority  to  set  local  telephone  rates.  When 
coupled  with  the  provision  lo  cxempi  the  Beil  companies  from  their  ntarfcei  opening  requiremeau,  this  bill 
will  compromise  the  sute'a  abibty  to  aafegumd  lo^  telephone  rates  where  competitive  alteroaiivcs  do  not 
exist.  The  bill’s  conDictiiit  defiaitiocis  of  "iaiemet"  snd  "iniemet  access,"  only  hntber  exaceihatct  the 
problem. 

2.  THIS  BILL  PERMITS  BELL  COMPANIES  TO  SOLIDIFY  THEIR  POSITION  AS 
DOMINANT  PROVIDERS  OF  VOKX  AND  DSL  SERVICES. 

The  purported  goal  ofN-R.  1542  h  lo  provide  the  Bell  companies  incentives  to  invest  the  capital 
needed  io  upgrade  their  systems  for  DSL  service  for  rural  and  undmerved  areas.  The  Bell  companies 
already  control  at  least  75%  of  the  DSL  nuahei  and  man  emafysu  expact  them  to  pick  iq>  the  bulk  of  atty  mew 
DSL  husmeis.  Exempting  ibem  firom  tfaeif  line  ibaring,  unbondling  and  resale  requirements  can  only  assure 
that  expectation  is  realiaed. 


I  tei  \(rmm  Mmtc.  NM.  300k  aw.  0 1  .  mOi  *  n2J9fJ21»  «  M3  ...  «  Imr 
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A  New  Piridi|mltetoureciReponrcteMe<>egtiguiuaoaihcrtiticd*<)LEC  REPORT  200r  • 
alBm  only  few  cofnpctiion  wiD  iigvivc  Jic  cmow  ccoaowik  dewaiuni  EigM  oompctiion  «e 

akeady  opcrMiiv  nodcr  Chapcar  11  biolmipicy  protection  ipd  eleven  DSL  providen  «e  BOW  out  of 
busuen.  Convarnly.aooaf^toAnowUyinteMedl01Caaiiiliii«Repoit.ibcraaiaemut^ 
fliill  strong  with  Verizon  inpofting  mooed  DSL  mJee  of  lt0,000  phis  >  **cven  in  the  first  quarter  of 2001. 
supposedly  in  the  middle  of  the  downbn."  TtaU  biD  will  aooelairatc  tfaeac  trends. 

Some  Bell  complies  am  still  rehidaDt  to  oomply  with  the  curmi  law  and  open  their  nctworfci  to 
newemranls  ExemptingthenifromllKirfoarket-opcnmgobligaiions  virtually  duraoates  any  hope  of  local 
votce  or  E>SL  competitioo  in  tbe  Aitwc.  Other  Bell  ooeopaniei  are  comnuiting  sipiificani  resources  to  open 
iMiwoiks.«idsmwouldJiollikeiDaeetboiceAjfisrediicedordiscooiiottedasaresuh  of  Ibis  bill. 

Wcagain  urge  you  loconridcr  the  eeriouscoostraiott  this  bill  will  place  on  the  ability  of  state 
ooounUskms  to  protect  coosuroew  and  promote  competition  in  the  voice  and  DSL  markets. 

Thank  you  for  your  oonsidenlioa  of  our  ooncems.  If  you  have  any  questions  about  the  status  of 
broadband  depjoyment,  local  corapeblioo.  or  aemcc  quality  in  your  district,  please  do  not  hesitate  to  contact 
■ny  one  of  us  or  your  state  conunitsioo. 


Joan  Smith.  Chair 

NARUC  Tcleoommanicatioiis 

CommtMee, 

Commi^oncr,  Oregon  PtK^ 


Nora  Brownell.  President 
NARUC 

Conunissioncr,  Pennsylvania  PUC 


Sincoely. 


Allan  Thoms,  Vkc  Chair 

NARUC  Telecommunications  Cdtnmittee 

Chairman,  Iowa  Utilities  Board 


Thomas  Dunkavy,  Vice  Chair 
NARUC  Telecommunicttiom  Committee 
COmmissiooer,  New  York  PSC 
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The  Hooorable  W  J.  Trazin 

Cheirman 

House  Energy  and  Commerce  Committee 
U.S.  House  of  Rc|Nvscnubvcs 
Washington,  D.C  20513 

Dear  Chairman  Tauzm: 

On  behalf  of  the  National  Association  of  Regiulaiory  Utility  Commissioners  (NARUC),  we 
respectfully  urge  you  not  to  cosponsor  or  support  the  Internet  Freedom  and  Broadband  Deployment  Acu 
sponsored  by  Reps  Tauzm  and  Dinged.  This  bill  preempu  state  commission  authority  to  regulate  all  rates, 
charges,  terms  and  conditHms  for  high  ^teed  data  scrvicca  including  the  facilities  used  in  the  provision  of 
such  services 

This  bill  will  seriouily  undermaie  key  local  telephone  market  opening  requirements  contained  in  the 
Telecommuiiicatioiis  Act  of  1996  (**thc  Act"X  and  guanoUee  yean  of  cosily  and  dme^oonsuming  litigation. 
In  addition,  the  bill  does  nothing  to  aimularr  or  at«ire  dq>loymcnt  of  advanced  servicea  in  rural  areas. 

I.  THE  -TAUZIN/DINGEIX”  BILL  THREATENS  TELECOMMUNICATIONS 
COMPETITION  BY  CUTTING  KEY  MARKET-OPENING  PROVISIONS  IN  THE  1996  ACT. 

'As  proponents  have  conceded.  The  Iiutmtt  Frttdom  amd  Broadband dtptoyment  Act  eimtnates  a 
major  tncenfiw/or  the  Bell  Compaaias  to  open  their  local  markets  to  compettuon.  Section  27 1  of  the  Act  is 
designed  to  open  local  phone  maikeu.  That  section  cuneoUy  requires  the  Bell  companies  to  comply  with  a 
1 4>pomt  market-opening  checkHsi  before  being  allowed  to  provi^  long-haul  transmsstion  of  data  or  voice 
across  LATA  boundaries.  The  ‘Tauan^DingelP  bid  eliminates  those  requirements  with  respect  to  data 
services  severely  undenninjng  efforu  to  Aidy  open  local  markets  for  competiuve  entry. 

Bell  Companies  in  five  stales  with  widely  varying  demographics  have  already  passed  the  Section  271 
checktisi  T o  date,  New  York.  Massachusetts,  Texas.  Oklahoma,  and  Kansas  can  now  provide  cross-LATA 
voice  and  data  services.  There  are  more  ^splicaiions  pending  throughout  the  country.  Indeed,  an  April  12, 
2001  Precursor  O  Group  estimate  suggests  that  the  Bell  companies  will  file  for  Section  27 1  authorization  in 
all  but  one  of  the  remaining  states  wheie  they  currently  lack  authonzation  to  move  voice  or  data  traffic 
across  LATA  boundaries  by  the  second  quarter  of  2002.  It  suggests  that  alt  will  have  met  the  checklist 
requirements  by  the  second  quarter  of  2003. 

In  the  Qwest  region.  1 3  states  have  begun  region-wide  OSS  testing  with  competitors  to  solve  the 
technical  requirements  of  interconDection  as  a  prelude  to  individua)  State  PUC  approval  of  Qwest  entry  into 
cross'LATA  voice  and  data  services.  There  is  no  urgent  need  to  pass  this  bill  and  undermine  the  process  that 
Congrai  envisioned  in  1996. 


N  A  R  u  c 

Kstional  Aiiociation  of  Regulatory  Cfil.iy  Coromiinoncr* 


AmmSm  NSh.  -  - 

Wt^m  M.  NqgrM.  hn$  Via 
Mmt  Mil  twin  CMHMm 
DwWA  SiMk,i«Wnrv/VHMbW 

- - - 1  •  - 

April  24, 2001 


Ain  T  Thom,  Tntmfrr 

kmg  lugni 

Chartn  n  Uai.  Latmart  tSmtttr 
gi.lX  Okr 


mo;  .  mwiim  .  sojomjjd.,  . 
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2.  NOTHING  IN  CURRENT  LAW  PREVENTS  BELL  COMPANIES  FROM  PROVIDING 

ADVANCED  SERVICES  TO  CONSUMERS  TODAY. 

The  curreoi  law  doa  not  prevent  Bell  CornfMnies  from  providing  broadb«iid  lerviccs  to  cuttomm. 
They  ire  only  prevented  from  canyisg  date  traffic  acroa*  a  LATA  boundary.  Indeed,  the  DcU  companies 
have  had  digital  subecriber  tine  (DSL)  technology  for  aevertl  yean.  Howev'er,  only  recently,  in  response  to 
competitive  pressure  from  cable  modem  service,  have  local  telephone  companies  fc^un  aggressively 
deploying  DSL. 

Local  competition  is  the  fastest  way  for  consumers  to  obtain  broadband  services  at  competitive 
prices.  The  **T8u^n/Diiige]r  bill  would  actually  inhibit  Che  deployment  of  advanced  services  because  it 
reduces  the  incentives  for  RBOCS  to  open  ifaeir  local  mailcecs  to  competition.  In  fact,  Bell  companies  have 
already  aggressively  deployed  broadband  fKilities  in  their  home  urban  maifceu  and  are  actively  markeluig 
high  speed  Internet  access  in  the  areas  where  they  face  competition. 

In  conclusion,  we  urge  you  not  to  cosponsor  this  bill  and  support  the  continued  growth  and 
innovation  stemming  from  the  pro^ompetilTVC  measures  in  the  1996  Act  that  Congress  worked  so  hard  lo 
pass.  Competition  will  eventu^  eliminate  the  need  for  regulatkm  of  broadband  services.  Exempting  these 
services  from  Section  271  requircoiencs  can  only  frmber  delay  the  arrival  of  competition.  Congress  should 
address  broadband  dtploymeht  to  ml  and  urban  areas  direafy  and  in  a  compelirivefy  and  technologically 
neutral  way  -  not  by  removing  the  Bell 's  incentives  to  open  their  local  markets. 

We  arc  cncloaing  a  copy  of  a  resolution  passed  by  the  Nitional  Association  of  Regulatory  Utility 
<^oinnussioom  (NARUC)  last  March  opposing  this  legislatioa  This  resolution  articulttes  the  concents  that 
all  state  public  service  commitsioas  hi^  about  this  bill. 

Thank  you  for  your  prompt  anentkm  to  our  concerns.  If  you  have  any  questions  about  the  status  of 
broadband  deployment  or  the  status  of  local  competition  in  your  district,  please  do  no\  hesiute  to  contact  any 
one  of  us  or  your  state  commission.  You  ouy  cal?  Jessica  Zufolo  at  202>898*2205  m  the  NARUC 
Washington  office  for  further  duails  about  bow  to  reach  us  or  your  state  commission  colleagues. 

Sincerely, 


JciM.  ^...v.<uk.*AliK>ner 

Oregon  PUC 

Chair,  NARUC  Telecommunications  Coenminee 


/VJIWI  illOlll*, 

Iowa  Utilities  Board, 

Vice  Chair,  NARUC 
Telecommunicaiiofts  Committee 


Attachment:  NARUC  Resolution 
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N  A  R  U  C 

National  Association  of  Rejtulaiory  L'tility  Commissioners 

RESOLUTION 


tta^imtiom  Brorndk^md  Legistmi^n 

Im  Tkel$^  Cpmgtm 


WHEREAS,  The  stated  goal  of  the  Tdocommunicationi  Act  of  1996  (1996  Acl)  is  to  provide 
for  a  pro-coenpetitive,  dcregulatory  framework  "^designed  to  accelerate  private  sector  d^Ioyment 
of  advanced  tclecommuiiicatioos  and  infonnation  technologies  and  services  to  ail  Americans  by 
opening  all  telecommunications  markets  to  competition**;  and 


WHEREAS,  Several  bills  being  considered  in  Congress  woukJ  amend  the  1996  Act  to  allow  the 
Bell  Operating  Companies  (BOCs)  to  provide  in-regkm,  interLATA  data  services  without  first 
having  to  comply  with  the  muket-opening  requiremenu  of  the  1996  Act,  including  the  fouitecn 
point  "^competitive  checklist**  requiremenu  of  Section  271 ;  and 


WHEREAS,  Some  of  these  bills  also  contain  provtskxis  that  would  limit  State  commissions 
from  enforcing  the  market-opening  requiremenu  of  Section  2S I  for  data  and  advanced  services, 
thereby  denying  Sutes  from  fulfilling  their  obligations  to  regulate  core  telecommimications 
facilities  to  provide  both  voice  and  data  services,  and  to  promote  deployment  of  advanced 
telecommunications  capabilities;  and 


WHEREAS,  Soon  the  majority  of  traffic  carried  over  the  public  switched  network  will  be  sent 
over  packet-switched  networks,  and  as  such,  technical  distinctions  between  voice  and  dau  will 
become  less  relevant;  and 

WHEREAS,  Sute  commissions  have  been  at  the  forefront  of  implementing  and  enforcing  the 
market-opening  requiremenu  of  the  1996  Act  and  in  working  with  the  BOCs  and  competitive 
local  exchange  carriers  to  advance  BOC  progress  towards  compliance  with  those  requiremenu; 
and 


WHEREAS,  In  approving  Bell  Atlantic's  application  to  provide  in-region.  interLATA  services 
in  New  York,  the  FCC  made  it  clear  that  it  will  rely  heavily  on  the  factual  record  developed  by 
Sute  commissions  and  the  States*  rigorous  analysis  of  the  evidence  in  considering  whether  to 
grant  future  271  applications;  and 

WHEREAS,  The  FCC  also  stated  that  it  will  work  in  concert  with  the  States  to  monitor  post- 
interLATA  entry  compliance  by  the  BOCs;  and 

WHEREAS,  Southwesteni  Bell  recently  filed  iu  Section  271  application  with  the  FCC. 
following  an  extensive  review  by  the  Texas  Public  UtiUty  Commission,  and  several  otba  States 
presently  are  reviewing  BOC  compliance  with  Section  271  requiremenu;  and 

WHEREAS,  In  addition  to  the  coordinated  effort  on  Section  271 ,  the  Sutes  and  the  FCC  have 
established  a  joint  conference  to  cooperatively  address  the  numerous  and  complex  issues 


NOi  WnucA‘\V.!Miic2ro.\Viihm|ciaaO  C  2000>  •  »2t9i3200  «  202  SVS  J2U,iir  *  Knp //m>M  <ir|t 
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•tfociiled  with  the  deveSopfoeot  and  deploymeu  of  advanced  teleoommunicalionfl  capabiliticf  to 
all  Amencutt^coiiiuteot  with  the  objectives  outUned  in  Section  706  of  the  1996  Act;  and 

WHEREAS,  This  uoprecedeoted  level  of  coordinatioti  and  cooperaliofi  by  Slate  and  Federal 
regulaiofi  to  (1)  implement  the  market-opening  requirements  of  the  Act.  (2)  promote  and  ensure 
BOC  compliance  with  Section  271,  and  (3)  foster  the  deployment  of  advan^ 
telecommunications  cipabilities  to  all  Americans,  demonstrates  that  the  1996  Act  is  working  as 
Coogreu  intended;  now  tkertfort  be  it 

RESOLVED,  That  the  Board  of  Directora  of  the  National  Association  of  Regulatory  Utility 
Commissiooers  (NARUC),  convened  in  its  March  2000  Winter  Meeting  in  Washington,  D.C., 
teailinm  its  support  for  the  1996  Act;  and  he  ii/hitAer 

RESOLVED,  That  the  NARUC  opposes  federal  legislation  that  would  permit  the  Bell  Operating 
Companies  to  provide  data  services  acrou  LATA  boundaries  without  first  fully  opening  theh 
local  markets  to  competition  u  currently  required  under  the  1 996  Act;  and  be  it  further 

RESOLVED,  That  the  NARUC  furdter  opposet  federal  legislation  that  would  limit  the  ability  of 
Stale  public  utility  comroiaakms  from  exercising  their  authority  and  resources  to  fulfill  their 
obligation  to  regulate  cote  telecommuntcatiofis  facilities  used  to  provide  both  voice  and  data 
services  and  to  promote  dqrloyment  of  advanced  telecommunications  capabilities. 

— .  ■—  . . .  I  * 

Sponsored  by  the  Committees  on  Telecommunications  and  Finance  and  Technology 
Adopted  by  the  NARUC  Board  of  Directors  March  8,  2000 
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Offkt  Ckitmm  9  GMHfeitaHnr 

lUinote  Onnnicm  Committ^ 
A|)fl30,2001 


^  bo  Honorabte  J.  Donriis  H»M 
$i)OOkorolthoHouio 
2309  Roybum  Houm  Offioo  BuMiq 
D.C.  20915-1314 

Door  Hoslofti 

On  bohtif  of  Oit  Mnoio  CommOrot  CommfMion.  wt  rtopoctfijiy  urgo  you  to  opposo  H.R. 
1542,  tM  tmocnet  Froodom  ano  Broiidband  Dopteymont  Act  of  2001,  tporworod  by 
RopTMontattvoo  Taudn  (RAJK)  and  DingiH  (CMW).  If  anaotad,  H  R.  1542  would  leriouily 
undanrdria  the  Kay  mariol  opaning  laquirtinianla  contakiad  In  tha  Talacommunicationf  Act  of  1909 
nha  Acf).  Thaaa  roquiriniania,  mancWKig  Bal  oompaniaa  to  damonatrably  open  their  local 
inoflQalalDoofiipait>onpf1ortofeoiiMngaulhQrtylopri»4dethoaen4caaauthor1zadby  H.R.  1642. 
are  a  drMne  feroe  behind  the  dapioymont  of  broadband  aarvioea  today,  and  are  cunendy  leading 
to  the  development  of  local  oompedHon  aoroaa  mnoia. 

Current  taiaeommunloetiona  law  doee  not  prevent  Bel  companiet  from  providing 
broadband  aervloee  to  eurtomere,  If  Kjoh  broadband  aervloBa  do  not  oroaa  LATA  boundarlee.  In 
fact,  Bal  conripanlaa  twve  already  deployed  Ma  vaiy  tame  broadband  technology  in  their  home 
marKels  where  new  compaMofe  are  offering  competing  earvloea.  H.R.  1542  attampta  to 
drcumvent  cbagadena  under  the  Act  which  prevent  Bel  compeniee  from  provldKig  the  loro-haul 
trarwmMon  of  data  acroaa  LATA  bounded  within  their  own  aerving  areas  until  they  have 
opened  their  mefKpti  to  bompatidon. 

If  enacted,  HR.  1642  would; 

«  Give  monopoly  oarriare  free  rain  to  aniar  long  diatanoa  data  maricets  withou] 
any  of  the  ealiguifda  contained  bi  the  Act  ^  aavaral  yeara  tocai  talaphona 
oompaniaa  have  pniaaaaaft  dlgfeBl  subacriber  Dna  (03L)  tachnoiogy.  Orfly 
reoently  and  prlmartty  fr)  reaponae  to  cdmpedtive  pneaaure  have  local  telephone 
oompaniaa  begun  aggraaatvaiy  daptoybig  DSL  Local  oompadUon  la  the  farmer: 
and  moat  aftaclve  wey  for  conaumere  to  obtain  broadband  aarvloair  U 
compadtiva  pricae.  Thla  M  undarmfrwa  M  oompaddon. 

•  Pre<empl  state  oommlaalon  authority  to  leguMa  not  only  Ngh-apaad  data 

Wi4teh  fwiwQriL  Packat  switching  Is  the  way  the  Internet  works.  In  packet 
switching,  the  *taonversalion*  (SMch  msy  be  voloe,  video,  tmegae.  data,  ala)  Is 
•Hoed  into  smsi  packets  of  Information.  Each  pacM  is  given  a 
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F4g«2 


unlc|U6  idwitiSIcrtofi  md  wdi  psduBt  ctfriM  Its  own  dostinstfon  iddroos* 
Thi  psoktti  vs  rMttsmbisd  In  pfopsr  tSQusnos  si  Vs  dsHlnsllon  uiinQ  ths 

lOmnMICtnon  n  W&QfUmWm^^  ■■DRiIIIjOIIi 

*  Elmlnils  tfis  Fsdvsl  Ips  sMcti  ouffsnty  psimis  sisli  .oonvniiiiofis  Is 
■fVisnos  oofnfMVHofi  foe  locsl  tsitiihons  ssfvloss  by  fsi|uifinQ  sddBonsi 
Ipoinii  or  bSsroomsolkm  wlh  tbs  Inournbsm  looil  tsisphons  oompiny 
nsispotICi 


•  OnvUcsIly  isdra  fcKsrtiyss  for  M  eompinlis  to  mssi  ttM*  oblogVons  Is 
oosn  morivlt.  Dsls  triAc  ilrasdv  oomflhsss  rouohlif  Mf  of  si 
liisoofniiiuiiicsfSons  titfbc  todsy.  If  Conofssi  wssbsns  ths  Ions  dMsnos 
onfry  rsquismtnls  of  ths  Act  wAh  ttib  proposed  ssosption  fv  dels 
conwnuntesdons  ssivtoss.  tbs  Bsl  oqrnpsniss  wU  Isrpsly  loss  tbs  hiosnOvs 
Id  open  tfvb  locsl  msrtvii  to  oompstVicn. 

•  Endsnov  cniciBi  pro^oorvumv  poVoIss,  KR.  puls  V  rWt  ths 
pspulrviisnl  thst  incumbent  locsl  idspbons  oompshiss  sbsmthsirinss  wVh 
oompsCMvs  dots  locsl  sxchsngs  cvrtvf.  TNsIne  ilisrtny  fScpAsstshl  Is 
cnoosi  IS  viQ  rspn  osptoynisnt  oi  oompews  orosoosno  tsivioss  «s 
oonsumsfs. 


In  sum,  ws  rscpscttuly  ugs  you  to  opposs  tMs  l-oonoeivsd  *brosdbsnd  fsitr  mssBurs 
Sid  to  support  ths  ^owth  end  iniKwstion  stsmmlis  itom  ths  Act  thst  Is  bogMno  to  bsnsSt 
A  nsnesn  iswpnons  oonsumsm.  ws  nmsy  dsosvs  tnsi  snscwnsni  or  mv  leQHSoon  sw  nsiin 
C(  mpsOtton  by  dsstrayInQ  ths  cwnM^  orshsd  tnosnllvss  of  ths  Act  for  BsV  oompsrilss  to  opsn 
ii>  w  lociH  iTiVNBii  10  coinpinion. 

Thsitk  you  for  your  oonsMsrsSon  of  thii  msOv. 


ChbhmsnRtohvdLMs^  ^ 


%ll 


CommtsslonvRuttiK.  KnMbmsr 


Commitilonsr  Msiy  Rwicssfbuilpw 
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Ofu  CtMrwimt  . . . 

nUnoU  Commerce  CommiisioD 

Apii30.2001 


The  Honorable  Richard  J.  Duibin 
United  Stalae  Senator 
304  Rueeall  Senate  Oflloa  BuHding 
Waahinglon.  D.C.  20510-1304 

Deer  Senator  Dmbln: 

On  behalf  c#  tie  IHnolf  Commafoe  CominMon,  we  reapectfuly  urge  you  to  oppoae  H.R. 
1542.  the  IntarTMC  Freedom  end  Broadband  OeploymerA  Act  of  2001.  aponeorad  bf 
Rapeeaertedvea  Teusin  (R-iA)  and  Onoal  (l>MO-  t  enaotod.  H.R  1542  would  aertously 
undermine  the  key  market  opening  lequlremenla  oontatnad  In  the  Tatocommurdoetlona  Ad  of  1M6 
Oha  Act*)'  Thaae  leguiiemanla,  mandating  Baa  eompaniei  to  damonetrably  open  thair  local 
marfcitatooompataonpriortoreoeMngauth^tDprovtdathe8arvloeaButhartacdbyH.R  1M2. 
are  a  driving  force  behind  tie  daptoymant  of  broadband  aaevioea  today,  and  are  CMnendy  lea^ 
iDvW  QBvwopmcni  oi  Kxai  oonipmDon  bcrms  iwmi, 

Currert  tetacommunhsatona  law  doaa  not  oi  event  Del  oamDefllea  frwi  orevklkia 
broadband  aervloea  to  ouatomeie,  t  tuch  broadband  servioaa  do  not  croaa  LATA  boundartaa.  In 
fact,  Bel  oompanlaa  haea  already  deployed  ttiia  vary  same  broadband  taohnology  In  that  home 
merkatt  vdiare  new  oompadlora  are  uBartng  oornpeCne  aarvicae.  KR.  1542  attampta  to 
drcumvanl  oblgatlonB  under  ttia  Ad  which  prevent  Bel  oompanlaa  Itom  providing  the  lorighhad 
tranamhtoion  of  data  aoroaa  LATA  boundartaa  wlhin  Mr  ovwi  aerving  areas  unB  they  have 
opened  their  marketo  to  eompaltton. 

tfan8olad,H.R.  1642  would: 

•  Olva  monopoly  carrlats  tea  leln  to  antar  tong  dtotanoa  data  martwta  wahod 
any  d  lha  aataguardt  containad  to  tie  Act  For  •averel  years  tood  talephona 
comperttoa  hM  posaaaeed  dtoial  sdbaertoar  Ina  (DSL)  teohnotogy.  Only 
raoenty  and  primarily  In  reaponaa  to  oompatMve  prssaure  have  tore!  telephone 
comoenlaa  heoun  eooraaalvaiv  rtanimfim  DSL.  Local  nnmneuw**  is  ihs  fssiesi 
snd  moat  affaettoe  way  lor  conaumare  to  obtain  broadband  aandoae  at 

ODMipOTPrV  ptiON*  TUB  DMI  vOviip^RRIOis* 

•  Pw  nipt  alM  eemmlwfan  wtioriiy  to  roguMo  nol  only  high  ipoed  doto 

MlViOOO.  i.*— ■ 

pMCMM  —Mm  fwmL  r'KNR  vwvmnQ  m  ms  wBj  vw  innfTMt  wPnM.  in 
paokat  aadlehino.  iha'convaraaton*  (which  may  be  votoa,  vtoao.  knaget.  data, 
ate.)  is  altoad  Ido  amal  pBokeia  of  toformation.  Each  paokat  Is  glm  a 
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urkqfm  ManUHcaBon  tnd  atoh  pacM  carriaa  to  cwn  dtaBniton  addriia. 

Tha  paokato  a^a  laaaaaffiblad  In  prepar  aacfuanoa  attadaadnadoiiifllnQttia 
wacwnoaopa  ana  aaquicwnp  laonnapon. 

^  Etadnaia  ttia  Fadacai  toa  vMch  aunandy  paimaa  ataia  .GOfanilaaiona  la 
aflhanoa  oompaddoii  for  local  talafaiona  aaivloas  fay  lacpiklnQ  addUofwl 
pgto^ol  Maroofmadton  «lh  tha  Inoumbaid  loori  telapkotia  eompany 

t  Ofaidcafly  vtohioa  inoirttoaa  for  Dal  oompanlaa  to  fnaat  lhair  obtoadona  lo 
opaa  local  maitali.  Data  IraCto  toaady  oofnpriaaa  rouplto  ^  di 
waconanuracaiiona  nnc  vxiay.  a  conoraaa  afoanana  via  lona  onanoa 
arttry  laquirofnaito  of  tha  Ad  wllfa  Ihia  prapoaadaMoapdon  for  cya 
ootiwiunloadnna  aandoaOt  Via  Bal  companiaa  aA  larpaly  loaa  Via  InoaidlMi 
fo  opan  ViaV  local  marfcali  lo  ooanpatttofL 

•  EndwiQar  cmoW  praaoaaunfwr  pololaa.  KR.  1542  pull  to  iW(  Via 
faQUbainant  Vito  laouRifaant  local  talaphofia  companiaa  atiaoa  ViaV  Inaa  atoi 
oompaWva  data  local  lotoianoa  cantoa.  Tito  Ina  aharinp  ranitoiiwato  la 
criVcai  to  Via  rapid  daployvwV  to  oompatolaa  broadband  aantoaa  to 
oonaumaiak 

ln«utn.w»mp«dMy>ig»ynu«BOppo»>»Wi>eot>o«»»<*hiaidbtndwlif  Biwuni 
ana  to  auppon  via  onaMVi  ano  amcaanon  awnnwia  vcm  via  ar  vmi  n  papwnwp  io  aanma 
^manoon  wapnona  conauRiafv.  wa  nniMy  oaaava  mvi  anaoviiani  ov  via  mpnaBiin  ana  nvm 
compadilon  fay  daabcylnQ  Via  cartoUto  croDad  Inoantoaa  to  Via  Ad  lor  BaV  oompaitoato  cpan 
thair  local  maitola  to  oompadVon. 

*  TlianIcyouforyour  oofiildaralon  toVtofn8ltor< 


GMkmtn  RIeM  U  kWiilM 


romfftoainnar  fTidh  IT  tTfataoNiwr 


Comntoatonar  Mvy  Ranoaa  Dpubaa 
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Public  Service  Commission 

StftM  of  North  Dskou 


UeRUMeW 

AlOaqrTCM 


M^y  17,2001 


iPOllwIreriA^  Blips.  401 


nam  T0i>m>>40a 


Tbt  Honor^le  Byroo  L.  DofVB 
Uofiod  Ststes  Senile 
713  Het  Office  B«dklii« 

WMinfigtaB,D.C.  20510 

Dear  Seoiior  Dorfm: 

We  an  fcfwirdag  te  3fOa  Ihe  IbOowioi  kocr  ttwt  iw  lecoitiy  eem  to  RqpceiciMive  Pofneroy. 
It  if  legDdiBg  HR  1542,  the  *7iilnHt  ftaedoiB  and  Breedbmd  DeploymeBt  Ad  of 2001.” 

While  we  UDdenttDd  thtt  AU  piece  of  latMaiiaa  ja  conially  Dot  before  the  deoato,  we  wnrted 
tomakeyooBwvaofowooQcema.  Asahny»,pkMek4wkAOwifw6caDbeofitaialancelo 
ytm  on  utility  matta. 


T(^Qaik 


Slaoafely, 


SnaaoE. 

Precideat 


Wei^  '^'^Leo  M  Reiaibold 


Eacloiire 
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Ojfm  ditimm  ^  fwiwiibrfwnii 

lUinoh  Commeroc  Commiitiozi 
Aprl30.2001 


Tht  HononWd  Harvy  J.  Hyde 
Member  of  Congfise 
21 10  Reytxtfn  Home  once  BuMng 
WaeMnoton,  D.C.  20615-130Q 


Deer  ConQreeemen  Hyde! 

On  behiV  of  the  Mnoit  Oommoroe  OommMon.  m  retpectMly  ures  you  to  oppoee  HR. 
1542,  ttw  totomet  Fieedom  and  Bnoedbond  Doploymem  Act  of  2001.  tponeofed  by 
RopreoenMWee  Teusto  (R-LA)  end  DtoQil  (P-MO.  If  eneoled,  HR.  1642  vfould  lertoudy 

UIIIMIIIIIM  TO  ivy  IllWIm  OfWVip  sWfUVTOMIll  vOfWnnBa  n  TO  I  waOOfrlmUnlOOTOrit  MCI  Or  IVOD 

Ohi  AoT)-  Theee  feqtewwonto.  wendettog  M  oofiyntoo  to  demonitrably  open  thilr  locel 
marhtoitooompetttonpftortoreoiMneeuto^toproUdothoMrvfoefleulhortaBidby  HR.  1642. 
«e  e  drMno  force  behind  the  doptoymere  of  breedbWid  eervioee  today,  end  are  ourrenlly  leedtoQ 
10  TO  oovBiOfiiTfini  Or  ioobi  oompMQon  lotiiB  ■noii, 

Currerd  toiioofninuniceBoni  jew  does  not  prevent  BeM  £ompenlee  from  proildtoo 
bioedbend  eervioee  to  cutoomere.  V  eucfi  broedbend  eervioee  do  not  craee  LATA  bounderfee.  in 
tocL  Bel  comeerdee  have  abeedv  deotoved  Mi  verv  time  broedbend  lechnoioav  in  their  home 
merfcelB  eiiere  few  <vw***ew**  ere  ofltoino  oceneelivi  eervioee.  HR.  1542  ettomslB  to 
onuwivHii  oiNQHQnt  unoor  vio  wvGn  pioMini  bm  oomponiM  mm  pcvvano  vio  10119  mm 
trenemieelon  of  dete  ecroee  LATA  houridartoe  alMn  their  obwi  eerving  ereee  untt  tfiey  heve 

OfMIIM  vIOT  IflVi Wi  V  OOnipMSOIt 


Veneoled.  HR.  1642aouto: 


Qhm  monopoly  cerrfai  bee  rein  to  entor  tong  dtoienoe  date  mertoele  without 
tay  of  the  itoegnerdi  coreetoed  In  the  Act  For  eeveiel  yeere  iocai  telephone 
mmpeniee  have  poBBOwed  d^MI  eubeoriber  Ine  (0^)  teohnotogy.  Only 
feoenly  end  pitmeily  in  reeponee  to  oorapeftovd  preaeure  have  locel  telephorto 
oompadee  begun  eggreaeively  deploying  DSL»  Locdl  oompetWon  ie  the  feeieet 
wtd  moot  ettooBve  way  fa  oertaiiTwre  to  obtain  broedbend  eervioee  at 

QOffipMHMi  pnoM*  I nn  DM  inoprnvwv  WM  wtiiiiowkiti. 


Preempt 


oomndeeion  authorly  to  regUtole  rad  only  highspeed  ' 


_ _ _  reieei  ewBonng  m  aw  wey  aw  mtemei  wores.  m 

pBCKK  MMonviQt  vw  oovwvfviBQnr  iiwvGn  iiipy  D9  vd^Si  VMmit  vffPpWt  mRBi 

•la)  i*  itaid  into  mwl  padab  of  MomaUon.  Eodi  packtl  l»  ghMn  ■ 
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uokiua  ktenAMeatten  and  oafih  fWjka*  ranlii  ta  CMvn  daaflmlkxn  mddptaa. 
Tha  ppfi^itf  arc  laaaaambttd  In  pfopar  aafpiorioa  at  ki  daattnation  utkiQ  lha 
IdanbfictUon  and  aaque^ng  irrfortnatlon. 

•  EKminala  tha  Fadaral  law  which  cutandy  parmkt  atala  oommlniofia  to 
anhanoa  oompaittlon  for  kocai  talaphona  aarvtoaa  by  raqutrtng  addMonai 
pohiti  of  ktarconnactlon  a4th  tha  bKumbam  local  talaphone  company 
natwofic. 


•  Draatfcaay  raduoa  lnoantl»aa  far  Bak  oompaniaa  to  meat  thab  obUgadona  to 
open  local  mafMa.  Data  tralRc  already  oomprtaaa  roughly  half  of  al 
taleoonwnuntcattona  trafflc  today.  If  Congreaa  waaliana  tha  long  distanoa 
entry  requtramanla  of  tha  Act  with  thli  propoaad  exoaptfon  for  data 
communieatlona  aarvloaa,  the  BaB  companlaa  wfli  largely  loaa  lha  tncerrtlva 
to  open  thair  local  marfcata  to  oompatMon. 

«  Endanger  crucial  pro-oonaumar  pollclas.  H.R.  1042  pufca  at  rlaK  the 
requiramant  that  iTKumbant  local  talaphona  oompaniaa  ahara  lhatr  Inat  with 
oompetitfva  data  local  exchange  carrlari.  Thia  Ina  ahartng  laqulrament  la 
crltfcal  to  tha  rapid  daptoymant  of  competitive  broadband  aaivloaa  to 
oorwumara. 

In  aum.  m  raapaetfuUy  urge  you  to  oppota  Ihia  ■•conoalvad  'broadband  caOaT  meaaura 
and  to  aupport  tha  groMh  and  irtncvation  atamfrOng  from  tha  Act  that  la  baglrmlnQ  to  benefit 

vOiof3fio«iv  cJonv4J0ri®Bw*  vv®  d®hbvb  ^nvi  Oi  bv^imkioo 

competition  by  destroying  tha  carafulty  craftad  inoantivaa  of  the  Act  for  Bel  oompaniaa  to  open 
thair  local  marlcala  to  competition. 

Thartic  you  for  your  oonaldefition  of  this  metier. 


Sincaraly, 


Chainnin  Richaid  L.  MatMaa 


CornmMcKwr  Rum  K.  Kralachmar 
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Public  Sovice  Commission 

State  of  North  Dakota 


17. 2001 


^^hie  HooortbU  Earl  Pootroy 

Ualted  Stitet  Koum  of  JUpmeoiadves 
11 10  Loagwovtb  BuOdtef 
Wttfaii«fem,DC  20515 


TOO  I 

fm. 

FkarW-StaisOO 


Dear  rnngnwniiii  Pomaroy: 

The  Kodfa  Dilcoti  PiMk  Scnrioe  CoBDiiilttion  uifet  lo  oppoee  HR  1 542,  the 

'*lBCenietFreedocBandBieadl»DdI)qito3^^  lfaQictied.ttdtUllwilltbwittow 

«ebcti  to  bring  Gonvetitkn  ttd  texMdbMd  lervioei  to  custoaim  datniclwtt 
Is  tdditioD,  the  bill  docs  notfaiag  lo  jHmnlnir  deptoymcDl  of  sdvtooed  mvioes  in  rural  vess. 


•  BJL1542&rMlwittelMlucasCrackbythaTctoaHamkatloa»Ac<sfl9ML 

Wbu  Congran  passed  Ifae  1996  Act,  h  emftsUy  crafted  n  inocotivt  bleed  w'oacb.  loiorwn 
•I  the  14-pQizN  check  Uft,  to  encourage  BcU  oottpa^  like  Qwest  is  North  Dilc^  to  open  tfask 
l<Kalacta«cia(oooinpetiti^  Ibe  act  ipadflac  that  ibeBelUnieet  this  lifOionSGfaecidist, 
ensuring  that  ooffipclHortlutvv  the  afaiUlyw  eater  islo  the  local  tslqifaooe  as  ThaFCC 

mikies  fSflsl  dctenaiiurtioo  on  wbctfaar  ftia  iocumbeot  local  phone  oonqitny  has  eoinpUad.  but  it 
dora  10  upon  a  record  and  ff)Oommcf¥lsrinnbuite  by  state  ooiinniii^  HJL  l542aDdctmines 
t}iteooiiq)etithra]voocs5thdCongt«Mirad»daobardtooooainiciwheaftpaiS6dtbe  1996  Ad 

HR  1542  would  dqcguiatedira  traffic  prior  tea  Bdloooapany  meeting  the  obligations  of  the 
14-poiat  checklist.  Aa  loteiDet  uage  hteitases  aosoog  oonsman  a&4  businesses.  <kta  traffic 
w>Usurpswvokacoinmunkarioosby20WL  Darfgnlatifin  of  this  traflk  would  dramalicaily 
diiBiiiirii  local  oiratridrtoftekoompiiaicatiotracotnpaxdcidMltodbtehgvtwttinad  viit^ 
oorarol  over  local  netwock. 


•  Hit  lS42w(l  Await  yean  afhardwarkaad  nsoureas  spent  oath#  nratthdate  271 
caflabofite  pfajact  ia  the  Qweei  rcgian« 

QwerthaiootyetsubinitMda271  ap^ioadontodieNorihDilcocaCci&iBisiioo.  However, 
we  are  woikiitg  with  Qwnat  and  the  14  riaaee  in  the  Qwest  legioQ  to  buUd  Aa  leoord  on  which 
we  will  taaka  our  loroinmaniirtnn  once  Qwast  docs  niply(parftape  as  tarty  as  the  fouitfa  quarter 
of  this  year). 

To  date,  HocA  Dakou  k  jwciki|lpadag  In  tfataa  collabonrttve  aflbrte  with  other  atatea  is  the 
QwrrtregiootefiKihtatetbteapplacatm  Wa  era  coraoemad  that  HR  1542  seriously  tadercots 
this  mvastmaac  by  gutting  criikalpioviriotts  of  the  1996  Act 
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The  Koooctblo  Bid  IHxDifOy 
Pago2 

MftT  17,20001 


•  HlLIS42pmap«iititeavlliirtfytoprMcteMiaMu4|MXMMtcei«pidte 
md  fiiiaoimy  la  tiliBii— ■Ifidiai 

llae  kgidatiM  praM^is  ifar  jMboriiy  of  4k  North  MeoU  litiilM 
orMCiBgvaitliziulirtMmaBMeorPCX:wtfioatyfisarcU&gte  For 

csioiite,  h  wonld  eMipt  iho  BiUi  itmle  nd  aerwock  1^^ 

ouocDdy  ari  i|)|4k^  to  Uch^poed 

TliisuDdmhm«ftMtoioqiiiiciBeiinbcnl€«irimlo*1ii^^  whkhisaprocesBby 
whfeh  a  poitloo  of  the  kpoit  loop  h  tolled  by  a  competHor  fcr  tha  piovisioo  of  ticlaic^^ 

It  DSL.  lioediMiaftocritkaltDtfaedqdeyiiiMloftooadbMid  toNocthDafc^  Infict, 
lovicei  ia»  DSL  hivi  bee&  tviitohto  fbr  yoan,  bi«  have  ody  fieioily  bieii  DMde  iviilablc  to 
cootuoMit,  piodfdy  becauM  oooqietittoQ  Ibroed  incumboBl  eamcn  to  do  10. 

•  HR  1542  BadtoatetooTCfvifMofTakaMrfkaaaBdcoiildrafoa  local  pbiBaratea. 

HJL  1542|mn^itatoaii(bQrttytor^iiIato'Hhcialcf,char«as,t8niia,or«»dttk^ 
entry  into  ibe  pfovtotoo  of,  any  high  ipeed  data  aovioo  or  ItMteniel  accesa  servioa,  or  to  regulate 
the  FACIUnks  mad  in  tbc  pcoviaiea  of  either  loch  aervioe.*  The  legtolalion'i  next  paiaffrqdi 
then  says; 'T^oChini  m  thto  aectioo  ifaaU  be  oooilrmd  10  Umii  or  affect  the  authority  of  any  State 

to  regulstovmm  telephone 

Them  two  section  oQittradict  ooe  anMfaer.  The  fiKOittoi  mad  to  inofvkk  DSL  aer^^ 
tbc  same  fiicilltiei  mad  to  provide  yoke  services.  ThU  cooMictioa  between  **frcihties*' and 
*Wvices"  will  uaquetiioaably  toad  to  costly  litigtitoQ  over  the  Jcepr  of  state  autbotity  to  sat 
local  tolephooa  raiea.  When  coopted  with  the  provirioo  to  exempt  the  Bell  oompanies  from  their 
outffcet  opening  leqtdwmota^  ddi  bill  will  comprotniia  Cha  staia'a  ability  to  Mtegaard  local 
tdcpiMMiaarnwhartcoiiipetitivt  altof&ativetdonocexiiL  The  biU*i  cooBicdiig  defintioai  of 
'iocantot*  aiti  'internet  aocen,*  only  ftother  exaoerbatea  the  problem. 

For  these  leaaoiis,  STB  leqwctibUyiigeyouto  not  support  H.R,  1542.  Ifwecanbeofaoy 
astistsiKe  to  yon  OB  tSds  or  any  otto  itiUcy  iasus,  ptesro  do  not  beaitate  to  cocnact  us. 

Sinoeraly, 

'  Toi^Ctoric  SmuE.  vJUd  LcoM.ReinboU 

Coomiasioner  Preadcnti/  Commiasiong 
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April  24. 2001 


Tbe  Hooonfcle  W  J.  Ttozio 
Cluurmtt 

Energy  4k  Cocaiseroe  Cosm^ 

U.  S.  House  of  Rcpmentativcs 
2125  lUybom  House  Ofllcc  BuOrUng 
W8ShuigC0Q,D.C  2051S 


Deer  Chflinnan  Tiuriit' 


AiyouprcperetoholdL.  *e«iagootbe*lmen)dFzeedo(DafKSBToadbendI)eployo&^ 
Act  of 2001.**  in  tbe  Eccify  tad  Commeroe  Committee,  AARP  would  like  to  make  you 
ewave  of  tome  ooooefMiw  hive  with  the  legislation  as  drsAed.  Our  oonoema  are  not 
widi  tbe  goal  of  the  legislatioD,  which  is  to  aocekrats  the  deployment  of  faroedbead 
icrvioes  to  aU  coinumeri^  but  latfacr  with  the  meuis  by  which  the  legislilios  propoaes  to 
achieve  that  result. 

A  . 

\ 

If  enacted,  this  bill  would  seriously  UDdetminc  tbe  key  market  opening  requtremeots 
contaiimdintheTeleooomiimlcatk)iu  Actof  I996(tlie  Tbe  legiriatiOD  cuncaily 
being  coftsidettd  would  allow  tbe  Regional  BeU  Operttiag  Companies  (RBOCs)  to 
provide  interLATA  dau  services  without  fulfilling  tbe  Section  27)  cbec^it 
requbenieata  of  the  Act  AAR?  has  been  s  strong  supporter  of  tbe  Telecommuaicatioas 
Act,  believing  thasiesidciKiii  oonsumos  are  beginning  to  see  promiaed  benefits  of 
competittaL  We  lent  support  to  Vetinoo's  sucoeMfii)  Section  271  application  m  New 
Yockin  1999 and  axe  plea^  to  see  tbsi  the  RBOCs  are  fulfilling  tbe  Act*srequiicmeni$ 
in  ocher  atases  as  well. 

AAR?  is  also  conoenaed  that  enactment  ofibe  Internet  Freedom  and  Broadband 
Deployment  Act  of 2001  may  advaiaely  impact  competiuoo  for  local  telephone  service. 
As  drafted,  tbe  l^isbrionputs  at  risk  tbe  Ime-aharing  requirements  that  allow 
compedtom  into  the  local  eichangc  market.  Abaeot  these  requirenients  it  is  unlikely  rbst 
atndyoonqtedtivemiritetplacc  wificootitntetodeveto^^  leading  to  market  power 
cormernsai^  tbe  sOeDdampetssureste  increase  localities.  Adding  provisiaos  in  the 
legislatioo  to  disooerage  the  RBOCs  from  forecloeing  oompethicn  in  tbe  local  instkeU 
would  serve  ID  benefit  a  Urge  segment  of  AARP's  members. 


€01  £  Straei,  NW  Washingtoa  DC  20049  (202)  434<2277  www  aarp.oig 

Esther  *Tesa‘  Caida,  Pimddent  Horace  B.  Decte.  Eaacutive  Director 

O 
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-2. 

Fmafiy,  AAIU’beUen^thstptsiageofthifttegiilAmisuxinec^^  Cmeotly,  tbert  it 
nothing  in  the  1 996  Act  th«t  prahibits  the  RBOC(  froin  providing  Digital  Subscriber  Line 
(DSL)  aervice  to  tbe  costomeci  that  they  now  serve.  In  fivt,  they  are  dong  lo  today, 
compering  vddi  Ofriicr  providers  in  thdr  efforts  to  satisfy  the  Deeds  of  oonsumers  for  higb> 
speed  Internet  access.  AARP  believes  that  legislative  language  focusing  on  the 
cafoicemenl  of  aervioe  quality  standards  In  the  provision  of  DSL  service  would  be 
helpful  to  ooQuimers,  many  of  whom  have  been  frustrated  in  tbeir  efforts  to  achieve  high- 
spi^  Intaniet  aooeas. 

AARP  appredttee  tbe  CbamDan*s  efforts  to  aocelerate  tbe  deployment  of  btoadbaod 
technologiei  to  a  greater  peroc&ttge  of  tiie  popularicm.  Efforts  to  close  the  '^digital 
divide**  «diile  providing  lesideotial  vatepayers  with  the  lotemet  access  they  desoe  are  to 
beapplauded.  However,  AARP  believes  that  tbe  Internet  Freedom  and  Broadband 
DepAoymcsit  Act  of 2001,  as  currently  drafted,  is  not  ifae  best  means  to  accornpUsh  this 
goal 

We  look  forwdmoontiaamg  to  work  with  the  Cociminee  to  find  an  lyproach  that  will 
bring  technological  advaaoes  to  all  Americans  without  endangering  the  Inimewock  that 
aervmttsrisxnalatetheooiiipetitiveinaikeqplaoethatweall  desire. 

Sincerely, 


Horace  B.  Deets 
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State  OF  Florida 

CAmAL  Oncu  OmcE 
OEHm 

2540  SiMnvd  Oik  Boulevtfd 
TtUtteiiet.  FL  32390-0850 
(850)413-0046 


April  23. 2001 


The  KoooffiObk  Robot  Wexicr 
United  States  House  of  RfipreteotMivei 
213  Cnaon  House  Office  Building 
Washiiiflc»,D.C.  20515 

RE:  Tbe  bnemet  Fmdom  «id  Broadband  Deployinem  Act. 

Desr  Repfoaeotative  Wotler 

On  bcbalf  of  the  Florida  Wblic  Service  Coremitfioo  (FPSC),  we  urfe>Ott  to  timatilfT  sonie 
otijw  quesdoQs  regsding  the  bmct  Freedom  and  Broadband  Deptoymenk  Act  to  be  sponaored 

We  suggest  thu  you  careliillyacfiitmize 
the  bill  before  conskleriiig  upimg  on  as  a  oo-sponaor.  The  lequiicmeots  in  Section  271  of  tbe 
Tcloconinitottcations  Act  of  1906  (the  Act)  inaodate  that  Bell  companies  demonstrate  have 

opened  their  local  matketi  to  competition  prior  10  receiving  relief  ftom  restrktioDa  agaiDst  pro viduig 

Inttf  LATA  (local  accea  and  transport  «ea)  service.  These  requiremeigs  are  valuable  tools  to  help 
achieve  local  competidon,  which  may  be  undermined  by  tbe  bill  in  questkm. 

We  have  not  yet  received  a  draft  of  the  bilU  80  we  do  not  know  whether  its  pcoviskxis  will  be 
id^c^  to  t^  contained  in  last  year's  HJL  2420.  However,  based  on  tbe  presmnplion  that  the 
legUlatioo  will  be  stmilario  HJL  2420,  we  note  the  following  potential  aeaa  of  oonoem; 

•  Tbe  bill  may  give  a  monopoly  earner  tbe  ability  to  enter  long  distance  data  tnarkeu 
without  my  of  the  safeguards  contained  in  the  Act  Only  recently,  and  primarily  in 
respofim  to  competitive  pressures,  have  local  telephone  companies  begun  agpessively 
deploying  ^gital  subscriber  line  (DSL)  technology.  Local  competition  is  die  fostest  and 

most  effective  admuhis  for  consumers  to  obtain  broadband  services  at  competitive  prices. 
This  bill  could  undermine  developrnetit  of  local  competitioii. 

*  The  bill  may  dimmish  local  overnight  of  telecommunications  conyanies  that  to  date  have 
retained  dotntnaiit  control  over  local  markets.  The  Internet  uses  packet  switching,  in 
whid)  the  "conversation’*  may  include  both  voice  and  dau  traffic.  This  may  result  in  the 
commingling  of  voice  trarmnusaion  over  tbe  same  focUity.  Currently,  over  one-half  of 
the  traffic  on  the  network  is  data.  This  is  expected  to  cKihb  to  over  90%  by  2005. 
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•  The  bill  may  eliminate  the  federal  provition  which  currently  permits  state  commissions 
to  enhance  competitioQ  for  local  telephone  services  by  requiring  additional  points  of 
interconnection  with  the  incunibcitt*s  local  telephone  company  network. 

•  The  bill  may  reduce  incentives  for  Belt  companies  to  meet  their  obligations  to  open  local 
markets.  If  Congress  weakens  the  long  distance  entry  requirements  of  the  Act  with  this 
proposed  exception  for  data  communications  services,  the  Bell  companies  may  largely 
lose  the  incentive  to  open  their  local  markets  to  competition.  Weakening  incentives  to 
open  local  markets  may  resuh  in  ALECs  leaving  the  market.  Every  alternative  local 
exchange  company  (ALEC)  has  to  interface  with  the  RBOC  in  order  to  provide  service. 
Cunremly.  ALECs  only  have  6  percent  of  the  market  in  Florida. 

•  The  bill  may  harm  procoosumcr  policies.  Should  this  Act  contain  the  same  language  as 
H.R.  2420,  it  could  put  at  risk  die  requirement  that  meumbert  local  telephone  companies 
share  their  lines  with  competitive  data  local  exchange  carriers.  Elimination  of  the  line 
sharing  requirement  could  decrraac  the  rate  of  deployment  of  competitive  broadband 
services  to  residential  coosuroers. 

Furthermore,  a  statutory  change  does  DM  appear  necessary  to  achieve  the  stated  purpose  of  the 
legiflation.  Under  cunent  leleoommunicsboits  law,  Bell  companies  are  not  prevented  from 
providing  broadband  services  to  customers  if  such  broadband  services  do  not  cross  LATA 
boundaries.  In  fact.  Bell  companies  are  aggresstvdy  deploying  this  very  same  broadband 
technology  in  their  home  markets  where  new  competiton  are  offering  competing  services. 

fai  Florida,  local  telecommunications  competition  and  the  deployment  of  advanced  services 
by  both  RBOCs  and  CLECs  is  in  its  infancy.  The  FPSC  has  been  given  the  responsibility  to 
promote  local  competition.  We  are  implementing  this  mission  in  several  ways.  We  are  currently 
in  the  midst  of  setting  prices  for  unbundled  network  elements  for  BellSouth,  we  have  conducted 
extensive  testing  of  BellSouth  operations  support  systems  (OSS),  and  we  are  readying  to  make  an 
expedited  decision  on  a  BellSouth  27 1  application.  Through  these  and  other  efforts,  we  believe  that 
we  can  foster  increased  local  competition  snd  promote  the  timely  deployment  of  advanced  services. 

We  note  that  overall,  Florida  ranks  well  above  the  national  averages  in  broadband  deployment, 
number  of  broadband  providers,  and  lines.  According  to  FCC  data,  87V«  of  Florida  zip  co^  are 
served  by  at  least  one  broadband  provider,  69%  art  served  by  one  to  three  providers,  and  13%  art 
served  by  at  least  4  providers.  Th^  percentages  art  above  the  national  averages  of  59%,  49%,  and 
4%,  respectively.  Florida  has  100%  more  ADSL  providers,  200%  more  cable  providers,  and  40% 
more  types  of  traditional  wireline,  optical,  satellite,  and  fixed  wireless  providers  than  the  national 
avenges.  Florida  also  has  260%  more  broadband  lines  than  the  national  average. 

Before  considering  co-sponsoiship  of  any  **271  rtlier  legUlatioo,  you  may  want  to  obtain 
answers  to  the  following  questions: 
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•  Does  the  bill  uDdenniae  the  incentivce  for  Bell  operating  eonipamei  to  open  dieir  local 
markeu  to  compedtioQ? 

•  Would  the  Regional  Bell  Operating  Companies  lose  their  incentive  to  open  up  their 
markets  if  the  data  traffic  were  allowed  across  LATA  boundaries? 

•  Does  this  bill  barm,  rather  than  help,  competition  in  broadband  deployment?  If  so.  does 
that  impede  broadband  deployment  to  rural  areas? 

«  While  the  Florida  Public  Service  Commission  does  not  ^Yegulate*'  the  Internet,  wouldn't 

the  preemptive  language  in  the  bill  keep  the  FPSC  from  overseeing  the  nondiscfiminaioiy 
applicatioa  of  terms  nd  coiulitioDa  in  tarifra  for  high-speed  data  services? 

•  Does  the  bill  takeaway  the  regulatory  leverage  to  spur  the  Bell  compnies  to  open  up  their 
markets? 

to  sum,  we  respcctflilly  urge  you  lobe  cautious  about  this  **RBOCrc!icrtegUlarion.  We 
note  that  NARUC  haa  passed  a  reaolution  against  aucb  legislation.  Lut  year,  30  state  commiasions 
filed  comments  against  passage  of  H  JL  2420.  It  is  important  to  note  that  when  an  efficiendy 
opetating  competitive  mi^st  ia  achieved,  kgialatioo  like  that  proposed  in  H.R.  2420  in  1 999.  might 
be  a|4?ropriate.  Until  that  tune,  we  believe  that  incentive  regulatioa  and  state  partietpadon  inay  well 
be  the  best  way  to  eniura  that  local  ooo^atitioD  ia  achieved.  Billi  like  H  JL  2420  have  laudkble 
goals,  but  they  could  alto  derail  the  work  that  state  commissions  are  currently  doing  to  achieve 
local  oompetitioo  and  they  could  lessen  the  incentivet  for  RBOCs  to  seek  271  approval  for  voice 
traffic.  We  urge  you  to  consider  the  impact  this  type  of  legislation  could  have  in  regard  to 
preempting  not  or^  the  efforts  of  the  ^C,  but  more  impoftantly,  preempting  the  Florida 
Legislabire  in  these  mineri. 

Thank  you  for  your  considcraikm.  We  would  be  iMppylq  provide  further  infonnMion  about 
Florida's  activities  on  Section  271  and  focal  competition  upon  request. 
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May  A,  2001 


The  Hooormble  J  ennifer  Dunn 
U.S.  Rq}re8eDUtive 
1 501  Longworth  House  Office  Building 
WuhingtOQ,  DC  20515 

Dear  Rq)reseiitative  Duim: 

On  behalf  of  the  Waihiogton  Utilities  aod  Transportation  Commissioh,  we  respectfully  urge  you 
to  oppose  HR.  1542,  the  Internet  Freedom  and  Broadband  Deployment  Act  of 2001,  sponsored 
by  Representatives  Tauan  (R-LA)  and  Dingell  (D-MI).  If  enacted,  H.R  1 542  would  seriously 
uodermioe  key  market  opening  requirements  contained  in  the  Telecommunications  Act  of  1996. 
The  1996  Act  requires  Bell  companies  to  show  that  they  have  effectively  opened  their  local 
markets  to  competition  prior  to  receiving  authority  to  provide  inicrLATA  services  in  their 
regions. 

Current  tdecommuni cations  law  does  not  prevent  Bell  companies  from  providing  broadband 
services  to  customers,  if  those  broadband  services  do  not  cross  LATA  boundaries.  In  fact.  Bell 
companies  have  already  deployed  this  very  same  broadband  technology  in  their  home  naarkets 
where  new  coaq>eCitors  are  offering  competiog  services.  H.R  1 542  circumvents  obligations 
under  the  1996  Act.  These  obligations  prevent  Beil  companies  from  providing  the  long-haul 
transmission  of  data  across  LATA  boundaries  within  their  own  serving  areas  until  they  have 
opened  their  markets  to  competition. 

If  enacted.  HR.  1 542  would; 

»  Significantly  reduce  incentivet  for  Bell  companies  to  meet  their  obligations  to  open 
local  maiketa.  Data  traffic  already  comprises  roughly  half  of  all 
tetecommunicationa  traffic  today.  If  Cc^eas  weakens  the  long  distance  entry 
requirements  of  the  1996  Act  with  this  proposed  exception  for  dau 
communicatioQs  services,  the  Bdl  companies  will  larg^  lose  the  incentive  to  open 
their  local  markets  to  competition. 

Give  local  monopoly  canien  the  oppoitui^  to  enter  long  distance  data  markets 
without  key  safeguards  contained  in  the  1996  Act.  For  several  years  local 
tdephooe  companies  have  possessed  digital  subscriber  line  (DSL)  technology. 
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Only  recently  and  primarily  in  response  to  competitive  pressure  have  local 
telephone  companies  begun  aggressively  deploying  DSL.  Local  competition  is 
the  fastest  and  most  crTcctivc  way  for  consumers  to  obtain  broadband  services  at 
competitive  prices  This  bill  undermines  that  competition. 

Potentially  preempt  state  commission  authority  to  regulate  not  only  high-speed 
data  services  but  aito  intcrcxchange  voice  telephone  services  carried  over  a 
packet  switch  network.  Packet  switching  is  the  way  the  Internet  works.  In  packet 
switching;  the  conversation  (which  may  be  voice,  video,  images,  data,  etc.)  is 
sliced  into  small  packets  of  information.  Each  packet  is  given  a  unique 
identification  and  each  packet  carries  its  own  destination  address.  The  packets  arc 
reassembled  in  proper  sequence  at  their  destination  using  the  identification  and 
sequencing  information. 

In  sum,  we  respectfully  urge  you  to  oppose  this  ill-conceived  measure  and  to  support  the  growth 
and  innovation  stemming  from  the  1996  Act  that  is  beginning  to  benefit  American  telephone 
consumers.  We  firmly  believe  that  enactment  of  this  legislation  will  harm  competition  by 
destroying  the  carefully  crafted  incentives  of  the  1996  Act  for  Bell  companies  to  open  their  l-Kal 
markets  to  competition. 

Thank  you  for  your  consideration  of  this  matter. 

Sincerely, 


Marilyn  Showalter 
Chairwoman 

cc:  Charles  Gray,  Executive  Director,  NARUC 


Commissioner 
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TV  Honorable  Bob  Ban* 

Howe  of  nepitaefiiaiivet 

1207  Loacwanh  Howe  Offioe  Building 

Washiagkm,  DC  20515 


RcpneaeMMive  Ban: 

IreapectfuDyurfeyoafMHtocoapoQaororsupponHJt.  1542.  the  Intemei  Freedom  aiid  Bmadband 
Deptoymeni  Act.  apomofod  by  Repa.  Taiaia  and  Dingell.  This  bil)  preempu  state  commisuon  authority  to 
itgulatt  ail  met.  charges,  terms  and  oonditiOQs  for  high  apeed  dau  scrvicei  including  the  facilities  used  in 
the  prmiakia  of  such  aervioea. 


This  bill  will  aerioiisly  undernime  key  local  telephone  market  opening  requiiements  contained  in  the 
TckooBKBunicationa  Act  of  1996  Cihe  AcTy,  and  guaramee  yean  of  coaily  and  ume-consuming  htigation. 
la  addMcai.  the  bill  does  nodnog  to  tdinulaie  or  assure  deployment  of  advanced  services  in  rural  paru  of 
Georgia. 


1>  ppx  threatens  telecommunications 

COMfEtmON  BY  CUTTING  KEY  MARKET-OPENING  PROVISIONS  IN.THE  1996  ACT. 


As  proponents  have  conceded,  TV  huemet  Freedom  end  Broadband  deployment  Act  etiminaies  a 
aiu>or  mcewrrwe^lV  M/  Companies  to  open  tkeir  local  marteu  to  competition.  Section  271  of  the  Act  is 
designed  to  open  local  phone  marVli.  That  lecboo  currently  le^res  the  Bell  companies  to  comply  with  a 
I4-poini  Hwhet-opemag  checklist  before  being  allowed  to  provide  long-haul  transmission  of  data  or  voice 
acrosi  LATA  boundwies.  The  ‘Tauzsn^Dinfeir’  bill  eliminates  those  requifemenu  with  respect  to  dau 
services  severely  uadenninnig  efforts  to  fully  open  local  markets  for  competitive  entry. 
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Bdl  Comptnie<  in  five  lUtet  with  widely  vtryini  denwgriphict  have  tireidy  pissed  the  Section  271 
jhecUut.  To  dite,  New  York.  Masuchusetts.  Texts,  Oklthomt,  and  Kansas  can  now  provide  cross-LATA 
/oice  and  dau  sendees.  There  are  more  applicatioai  pending  throughout  the  country.  Indeed  an  April  12, 
2001  Precunor  O  Group  calimaie  suggetu  that  the  Bell  companies  will  File  for  Section  271  authorization  m 
all  but  one  of  the  remaining  states  where  they  currenOy  lack  authoruation  to  move  voice  or  daU  trtfTic 
across  LATA  boundaries  by  the  second  quarter  of  2002.  It  suggests  that  all  will  have  met  the  checklist 
reqmrcmenu  by  the  second  quarter  of  2003. 

In  the  Qwest  repon,  13  states  have  begun  region'Wide  OSS  testing  with  competitors  to  solve  the 
technical  requirentents  of  interoonnection  as  a  prelude  to  individual  State  PUC  apfMoval  of  Qwest  entry  into 
croii'LATA  voice  and  data  services.  There  u  no  urgent  need  to  pass  this  bill  and  undermine  the  process  that 
Congress  envisioned  in  1996.  ^ 

I.AW  msYiNTS  ppLi^vin 

ADVANCED  SERVICES  TO  CONSUMERS  TODAY. 

The  current  law  does  not  prevent  Bell  Companies  from  providing  broadband  services  to  customers 
They  are  only  prevented  from  carrying  data  traffic  across  a  LATA  boundary.  Indeed,  the  Bell  companies 
have  had  digii^  subscriber  line  (DSL)  technology  for  several  years.  However,  only  recently,  in  response  to 
competitive  pressure  horn  cable  modem  service,  have  local  telephone  companiea  begun  aggressively 
deploying  DSL 


Local  competibon  is  the  fastest  way  for  consutneri  to  obtain  broadband  services  at  competitive 
■jncea.  The  ‘TauziiVDingeir  bill  would  actually  inhibit  the  deployment  of  advanced  services  because  it 
reduces  the  incentives  for  RBOCS  to  open  their  local  markets  to  competition.  In  fact,  Bell  companies  have 
already  aggressively  deployed  broadbtttd  facilities  in  their  home  urban  markets  and  are  actively  marketing 
high  speed  Internet  access  in  the  areas  where  they  face  competition. 


^  THE  Bill  yOlT-ft  MAIffinjMgQSSIBlE  gpR  STATETUC  s 

TO  KEEP  BASIC  RATIS  FROM  SKYROCKETING. 

The  bill  expressly  preempts  state  commission  authority  to  oversee  the  nonducnminaiory  application 
of  terms  and  condiuoni  in  tariffs  for  high-speed  dau  services.  There  may  also  be  the  risk  that  there  might  be 
commingling  of  voice  transrmssion  over  die  same  facility.  Packet  switching  is  the  way  the  Iniemct  works 
In  packet  switching  the  "convtfsacion”  (which  may  be  voice,  video  images,  dau,  etc.)  is  sliced  into  small 
packets  of  information  Each  packet  is  given  a  unique  identification  and  each  packet  carries  its  own 
desUTUiion  address. 


Cunenily,  over  one  half  of  the  traffic  on  the  network  is  data.  This  is  expected  to  climb  to  over  90% 
by  2002.  Deregulation  of  this  traffic  would  dramatkalty  diminish  local  oveni^t  of  telecommunications 
companies  that  to  date  have  retained  dominate  control  over  local  roarkeu. 

Since  voice  and  dau  is  indisunguishable  over  (be  network,  it  is  likely  that  at  least  some  voice 
services  will  be  provided  using  Internet  protocols  These  lervtcet  may  not  fit  within  the  definition  of 
‘telephone  exchange  service,*  a  terms  that  presupposes  the  traditional  circuit-iwitched  telephone  network  of 
copper  loops  and  central  office  switches.  Under  the  bill,  even  if  Internet-based  telephone  service  replaces 
eonvenuonal  sennee  as  a  bask  mode  of  local  telecominunicauons.  Suie  Commissions  would  be  powerless 
to  protect  consumers  against  higher  ntes  or  poor  service  quality. 
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In  cooclusion.  we  urge  you  nol  to  coqKmtor  thii  bid  md  luppcnt  the  continued  growth  and 
moov«ion  sienniR^  from  the  pro<ofiipetiti  VO  meaeurM  m  the  1996  Act  thM  CongrcM  worl^ 

Jtu.  ConpedtknwUlevtoluiUycfiiiiiimetheDeedforregulaikxiofbfoadbendieTvicea.  Exempting  these 
aervices  fron  Section  271  reqeironema  cm  only  hmher  delay  the  arrival  of  competition.  Congress  shouid 
aidnss  broadband  depleymeni  So  navi  and  rabaa  areas  directly  and  in  a  competiiivefy  and  technologically 
neatral  way  ^  not  by  nmodng  the  BeO'sincensiveM  to  open  their  local  markets. 

We  aie  eodoaing  a  copy  of  a  iBaoltition  passed  by  the  National  Association  of  Regulatory  Utility 
Comeoissiooers  (NARUC)  last  March  opposing  Ihii  legislation.  This  resolution  articulates  the  concerns  that 
all  itue  public  aeivioe  conmitom  have  about  this  bill. 

Thank  you  for  your  prompt  aneation  lo  our  concerns.  If  you  have  any  questions  about  the  status  of 
^<”<fcand  depioymem  or  the  natus  of  local  competition  in  your  dittricti  please  do  not  hesitate  to  contact  me. 


Sincerely, 


Stan  Wise 

Georgia  PUbhc  Service  Commlssianer 
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Ljm  Cmr,  Duvctor 
MM  kUMM,  Dticdor 


Tennessee  Regulatory  Authority 


460  Jmws  Rotortso*  PHk«ay 
Nuhvilk.  Tmmuat*  3724.1^0305 


Miy8,  2001 


The  Hosoxiblc  WUUhq  L.  Jenkins 
United  Stales  Repreaeotativt 
1708  Locigwortli  Koum  OfBoe  Building 
Washington.  DC  2051M2ai 

Dear  Representative  Jenkins: 

On  behalf  of  the  Tennessee  Regulatoiy  Authority,  we  respectfully  urge  you  to  oppose 
H.R.  1542,  the  Internet  Freedom  and  Broadband  DqiloyTnent  Act,  sponsored  by  Represenudves 
Tauzin  and  DingdI. .  As  you  know,  we  sent  a  letter  last  year  articulating  senous  ooncems 
regarding  RR.  2420.  the  identical  predecessor  lo  H.R.  1542  as  introduced.  Several  amendments 
offered  to  improve  the  bill  &i1ed  or  were  ruled  out  of  onkr  at  a  markup  session  held  by  the 
House  Tdeoommunicatioiu  Subcommittee  dn  April  26,  2001 .  If  enacted  as  cunently  amended, 
H.R.  1542  would  aeriously  undermine  the  key  market  opening  requirements  contained  in  the 
Tdeoommuaications  Act  of  1 996  CAct**)  and  thwart  the  emerging  dc^yment  of  broadband  dau 
services  ui  Tennessee. 

The  Act  currently  requires  Bdl  companies  to  denKmstrably  open  their  local  markets  and 
networks  to  competition  prior  to  receiving  authority  to  provide  the  interLATA  data  services  that 
would  be  authorized  by  H.R.  1 542.  The  main  inducement  for  the  Bell  companies  to  open  thdr 
markets  to  competitors  is  entry  to  Che  interLATA  long  distance  markets.  If  Congress  weakens 
the  long  distance  entry  requirancots  of  the  Act  with  this  proposed  exception  for  data 
communications  lervioea,  the  Bdl  companies  will  largdy  lose  that  incentive  to  open  their  local 
markets  to  oompecition. 

Such  a  result  would  undo  the  hard  work  done  in  states  that  have  successfully  completed 
the  Act's  Section  271  process  and  sutes  that  are  conducting  Section  271  reviews.  Bell 
companies  in  five  states  ^ew  Ymk,  Massachusetts,  Texas,  Oklahoma,  and  Kansas)  with  widely 
varying  geographic  and  demographic  characteristics  have  already  passed  the  Section  271 
checklist.  We  currently  expect  BdlSouth  to  file  a  Section  271  application  for  Tennessee  this 
year. 


It  is  important  to  iKite  that  even  without  a  Section  271  application  pending  for  Tennessee, 
'::ellSouth  is  deploying  broadband  services.  After  all.  Bell  companies  that  have  not  achieved 
Section  271  relief  are  not  preveiued  from  providing  ititraLATA  broadband  services.  Indeed, 
BdlSouth  has  had  digital  subacriba  line  technology  for  several 
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yem  Only  ftoeocty,  however,  in  rapoote  to  oonpedtive  pressure  from  cable  modem  service 
providers  and  other  DSL  providers,  has  BeOSoudi  begun  sggressiveJy  deploying  DSL  Clearly, 
local  oocnpeCitkn  is  die  frstest  and  most  effective  way  for  consumers  to  obtain  broadband 
services  at  competitive  prices.  HJL  1 542  nridetixunes  that  cornpetitioo. 

The  ennent  verskm  of  RIL  1542  would  endanger  crucial  pro-consumer  policies.  H.R. 
1542  puts  at  luk  Che  requiremeat  that  meumbent  local  tdephooe  companies  share  lines  with 
competitive  data  local  exchange  canien.  This  **line  riming*'  requirement  is  integral  to 
competition  in  mariteis  for  advanced  tdcoommunicctions  services.  Further,  H.R. 

1542  would  preveos  stale  regulators  from  requiring  Bell  companies  to  provide  additional  points 
of  netwock  taterooooection  with  competiton  and  would  eliminate  companies*  wholesale 
requiienienis  for  data  offerings.  These  regulatory  requirements  for  the  BcU  oompsnies  wholesale 
operations  are  necessary  lo  create  retail  competition;  and  competitiOD  will  fodliute  the  provision 
of  advanced  lervicea  lo  all  Americans  at  affordable  rites  as  required  by  Section  706  of  the  Aa. 

llie  cuncDt  vemn  of  HJL  1542  also  would  pre-empt  state  commission  authority  to 
i^ulMc  not  only  hi^Mpeed  data  aatviMt,  ha.rit8.toWri.ATA.v9i«Jdfllt»DC  ICtVitg  MIITWl 
^  nitrfl  fihm  IWlrffli  Packet  sv^itchmg  is  die  way  the  internet  works.  In  packet 
switchingi  the  **oocivaiatioo**  (which  may  be  voice,  video,  images,  data,  etc.)  it  sliced  into  small 
packets  of  informalioa  BecnMe  an  ever  increasing  amount  of  voice  services  are  carried  by  data 
networks,  H.R.  1542  would  eliminate  most  of  the  incentives  that  encourage  Bell  companies  to 
work  with  state  regulators  and  other  policy-makers  k>  bring-  competition  to  lU 
trieconununkations  markets.  / 

In  oooclusioii,  Tennessee  coosutnen  will  suffer  if  there  is  any  loss  of  the  developing 
competition  thus  for  gained  in  BellSoudi's  local  markets,  including  die  markets  for  broadband 
services.  White  competition  miy  eventually  eliminate  the  need  for  regulation  of  broadband 
services,  deregulation  at  this  time  is  clearly  premature  for  Tennessee  and  would  undermine  the 
progress  achieved  so  for.  We  firmly  bdieve  that  enactment  of  this  bill  at  this  time  will  delay  the 
emergence  of  broadband  competitioo  and  its  associated  benefits  by  destroying  the  Act*s  carefolly 
crafted  iocentivet  for  Bell  companies  to  open  their  local  markets  to  competition. 

We  are  enclosing  a  copy  of  a  resolution  passed  last  year  by  the  National  Association  of 
Regulatory  Utility  Commissioneri  opposing  this  legislation.  Thank  you  for  your  consideration  of 
this  matter. 


Enclosure 

cc:  Charles  Gray,  Executive  Director,  NARUC  ^ 
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April  23,200] 


The  HoDortble  Joe  Scirborough 
United  Stain  Houae  of  Repmentativn 
1 27  Cannon  Houae  Office  Building 
Washington,  D.C.  20515 

RE:  The  Internet  Freedom  and  Broadband  Deployment  Act. 

Dear  Repreaentadve  Scari>on>ugb: 

On  behalf  of  the  Florida  Public  Service  Cocrunission  (FPSC),  we  urge  you  to  consider  some 
of  our  questions  regarding  the  Internet  Freedom  and  Broadband  Deployment  Act  to  be  sponsored 
by  Representatives  Tauzin  (R>LA)  and  Din^ll  (D>MI)'  We  suggest  that  you  carefully  Krutinize 
the  bill  before  oonstdering  signing  on  as  a  oo-sponaor.  The  requireinents  in  Section  271  of  the 
Telecommunications  Act  of  1996  (the  Act)  mandate  that  Bell  companies  demonstrate  they  have 
opened  their  focal  maribets  to  competition  prior  to  receiving  relief  from  restrictions  against  providing 
InterLATA  (focal  access  and  transport  area)  service.  These  requirements  are  valuaUe  tools  to  help 
achieve  local  competition,  which  may  be  undermined  by  the  bill  in  question. 

We  have  not  yet  received  a  draft  of  the  bill,  so  we  do  not  krtow  whether  its  provisions  will  be 
identical  to  those  contained  in  last  year's  H.R.  2420.  However,  based  on  the  presumption  that  the 
legislation  will  be  simjltr  to  Hit  2420,  we  note  the  following  potential  areas  of  concern; 

•  The  bill  may  give  a  inorK)poly  carrier  the  ability  u>  enter  long  distance  data  markets 
without  any  of  the  safeguards  contained  in  the  Act  Only  recently,  and  primarily  in 
response  to  competitive  pressures,  have  local  telephone  companies  begun  aggressively 
deploying  digital  subscriber  line  (DSL)  technology.  Local  competition  is  the  fastest  and 
most  efiteivt  stinailus  for  consumers  to  obtain  broadband  services  at  competitive  prices. 
This  bill  could  undermine  development  of  local  oompetitioa 

•  The  bill  may  dtminiah  local  oversight  oftelccommunicatioDS  companies  that  to  date  have 
retained  dominant  control  over  local  markets.  The  Internet  uses  packet  switching,  in 
which  the  **coavtfsatipn"  may  include  both  voice  and  data  traffic.  This  may  result  in  the 
commingling  of  voice  transmission  over  the  same  frttility.  (Currently,  over  one>half  of 
the  traffic  on  the  network  is  data.  This  is  expected  to  climb  to  over  9()%  by  2005. 
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•  The  bill  may  diminitc  the  federal  provision  which  currently  peimtts  state  commitsioos  ' 
to  enhaaoe  competition  for  local  telephone  services  by  requiring  additional  points  of 
interooonectioa  with  the  incumbent's  local  telephoite  company  network. 

•  The  bill  may  reduce  incentives  for  Bell  companies  to  meet  their  obligations  to  open  local 
markets.  If  Congress  weakens  the  long  distance  entry  requirements  of  the  Act  with  this 
proposed  cxcqKsoo  for  data  communications  services,  the  Bell  companies  may  largely 
lose  the  inceotive  lo  open  their  local  markets  to  cooipetitioa  Weakening  incentives  to 
open  local  marifcts  may  result  in  ALECs  leaving  the  market.  Every  alternative  local 
exchange  company  (ALJEC)  has  to  interface  with  the  HBOC  in  order  to  provide  service. 
Currently,  ALECa  only  have  6  percent  of  the  market  in  Florida. 

•  The  bill  may  harm  pro-consumer  policies.  Should  this  Act  contain  the  same  language  as 
RR  2420,  it  could  put  at  risk  the  requirement  that  incumbent  local  telephone  companies 
share  dieir  lines  with  oonspetitive  dau  local  exchange  canriers.  Elimination  of  the  line 
sharing  requirement  could  decrease  the  rate  of  deployment  of  competitive  broadband 
services  to  residential  consumers. 

Furtfaeraiore,  a  stMuloiy  change  does  not  appear  necessary  to  achieve  the  stated  purpose  of  the 
legislation.  Under  cunent  telecommunications  law.  Bell  companies  are  not  prevoitod  from 
providing  broadband  services  to  customen  if  such  broadbaikd  services  do  not  cross  LATA 
boundaries.  In  foct,  Bell  companies  are  aggressively  deploying  this  very  same  broadband 
technology  in  their  home  maikeu  where  new  competitors  are  offering  competing  services. 

In  Florida,  local  telecommunicatioas  competition  and  the  deployment  of  advanced  services  by 
both  RBOCs  and  CLECs  is  in  its  infoncy.  The  FPSC  has  been  given  the  lesponstbilicy  to  promote 
local  competrdoa  We  araampfemeating  this  mission  in  several  ways.  We  are  currently  in  the  midst 
ofsetdng  prices  for  unbundled  network  clcinents  for  BellSouth,  we  have  conducted  extensive  testing 
of  BellSourhoperaiioQS  auppoff  systems  (OSS),  and  we  are  readying  to  make  an  expedited  decision 
on  a  BellSouth  271  ^apltcatioiL  Through  these  and  other  efforts,  we  believe  that  we  can  foster 
increased  local  competition  and  promote  the  timely  deployment  of  advanced  services. 

We  ttote  that  overall,  Florida  rttks  well  above  the  national  averages  in  broadband  deployirtent, 
number  of  broacfliaiid  providers,  and  Itnea.  According  to  FCC  data,  87%  of  Florida  zip  codes  are 
served  by  at  least  one  bcoadband  provider.  69%  are  served  by  one  to  three  providers,  and  13%  are 
served  by  at  least  4  providera.  Theae  percentages  are  above  the  national  avenges  of  59%,  49%,  and 
4%.  respectively.  Florida  has  100%  more  ADSL  providen,  200%  more  cable  providers,  tod  40% 
more  types  of  tndhiooal  wixtUne,  optical,  satellite,  and  fixed  wireless  providm  than  the  national 
avenges.  Florida  also  has  260%  more  broadband  lines  than  the  national  avenge. 

Before  consideting  co-sponsorship  of  any  "*271  relier  tegisUiioii.  you  may  want  to  obtain 
answers  to  the  following  quesdmis: 
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•  Does  iie  bill  uodermme  the  isceotives  for  Bell  operating  companies  to  open  their  local 
markets  to  €0!i^)etrioD? 

•  Would  the  Regioiia]  Bell  Operating  Companies  lose  their  incentive  to  open  up  their 
markets  if  the  dau  traffic  were  allowed  across  LATA  boundaries? 

•  Docs  this  bill  harm,  rather  than  help,  competition  in  broadband  deployment?  If  so,  does 
that  impede  broadband  deployment  to  rural  areas? 

•  While  the  Florida  Public  Service  Commission  docs  not  *Tegulate”  the  Internet,  wouldn’t 
the  preemptive  language  in  the  bill  keep  the  FPSC  from  overseeing  the  nondiscriminatoiy 
application  of  tenns  and  conditions  in  tariffs  for  high-speed  dau  services? 

•  Does  the  bill  take  away  the  legulaiory  leverage  to  spur  the  Bel  I  companies  to  open  up  their 
markeu? 

in  sum,  we  respectfully  urge  you  to  be  cautious  about  this  ^RBOC  lelier  legislation.  We 
note  that  NARUC  has  passed  a  resolution  against  such  legislation.  Last  year.  30  state  commissions 
filed  comments  against  passage  of  HJl.  2420.  It  is  important  to  note  that  when  an  efficiently 
operating  competithe  market  is  achieved,  legtsUoion  like  that  proposed  in  H.R.  2420  in  1999,  might 
be  appropriate.  Until  that  tune,  we  believe  that  incentive  regulation  and  state  participation  may  welt 
be  the  best  way  to  ensure  that  local  competition  is  achieved.  Bills  like  H.R.  2420  have  laudable 
goals,  but  they  c^d  also  derail  the  work  thu  sute  contunissions  are  currently  doing  to  achieve  local 
competition  and  they  could  lessen  the  incentives  for  RBCX:s  to  seek  27 1  approval  for  voice  traffic. 
We  urge  you  to  consider  the  impact  this  type  of  legislation  could  have  in  regard  to  preempting  not 
only  the  efforts  of  the  FPSC,  but  more  importantly,  preempting  the  Florida  Legislature  in  these 
matters. 

Thank  you  for  your  considcnlioa.  We  would  be  happy  to  provide  further  information  about 
Florida's  activities  on  Section  271  and  local  competition  upon  request 

E  Leon  Jacobs,  \ 

Chainnan  \ 
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Tbe  Hooor^  lohn  £.  Sunnm 
US.  Houie  of  Rjpmentativw 
3 1 6  CmoQ  Hoote  Offie«  Bldg. 
Wadiingioii.  DC  20515 


AsCommittioim  of  ihe  New  Haw^Aboyoblfc  UtUHici  Comnrffion,  we  write  to 
aipreuooroppotitioatodieHJL  l542,1betat«Q0ll¥B«doinBdBnMdbtfMlDcploynioat  Act 
Thii  biU  andeniiaet  tto  Mnlnl  bolaicc  of  die  TciiocmBiunjcitiofif  Act  of  1996  nbo  Act**), 
utkder  whicb  Rcgioiiil  BeU  QpMiiig  Ooinpuy  eodbod  ^  to  on^  ister-LATAiiiiilceti  oocMt 
only  upon  ft  iho^^  dud  local  ncfaangiBiHcoii  era  open.  Tha  NO  wc  'ldiimha' dilute  tibe 
ftbJity  of  lUte  oooimuftiofift  aid  Icgisltfurea  10  protect  ooosumm  aad  promoie  ooD^ccitioB 
wilfainourftaieft. 

Tlu  New  Himpefanc  Public  Udlitkft  CoiBBiiftsion  fubecribci  to  the  |K>iitk>m  OD  diU 
provided  to  yooreommittec  by  the  NaiooftlAiftociitioaofRftfnlaofyUtilkyCoinmiaaoiicn  in 
lift  May  7, 2001  letter.  As  the  NARUCkctmapiaiivlUL  1542(1  )tlircateDiitrteoveni^  of 
voice  lerviooft,  and  could  pnxnole  iocreafteft  in  ko^  cBcfaaoge  caaftii  sod  (2)  permits  RBOCi  to 
ftmlier  solidify  their  pofito  M  dorniiMd  providcn  ofboih  voke  nd  DSL  satvieaa  by 
CKcmpdfig  thorn  from  Ibeir  ln>04fasriQg»  unbuDdlmg  aid  icsate  lequiicaiMts  for  data  lines. 

HR  1542  nlsea  a  least  bur  miuorcoaocDW  ifaa  wotdd  adverse  Impact  New  HsiBpthiri 
ratepaytti  aod  busiiiesaes.  Pint,  h  wouM  piaclude  aty  stae  or  bdacal  ipguiaion  of  higb-cpeed 
dsaiondcct,iactMdingcowsiiniapco<coliOQorftanrioe<pial^regiila^.  Saoood,  HR  1542 
inchidcs  a  hinitod  bat  iaoasnplicafoaorvaicnofitacftottiocityyoiading  voice  traffic.  This 

mclitda«MiHimlnf  ftlata«nthflritveverlnttr.eKAftByaw^ 

ftemcticsfiiadovoriPithfllT1^1fihP>^*w^  As  voioe  lad  daa  aorrioes  iiicreftaiiigly  iic 
provided  om  oooiinon  bcUMcs^  ihU  bUa«  m  naen^  staa  ailhoiityoould  provide  a  lago 
caampboo  from  state  ovortight  over  cvcD  voioa  aarvicea. 


The  Honorable  John  E  Sununu 
May  9, 2001 
Page  2 
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Third,  HR  1542  would  exempt  the  RBOCf  and  other  incumbent  local  exchaxige  earners 
from  lefale  and  network  unbundbsg  requirements  that  cow  apply  to  high  q>eed  data  and  inteinel 
access  services  under  the  Act  The  euncct  *Tme  sharing**  Toquxrement  it  critical  to  the  rapid 
deployment  of  competitive  broadband  services  to  conatunm.  Finally,  the  Tauzin-DingcU  bill 
would  also  allow  Bell  companies  to  provide  in-region  interLATA  (UkiI  access  end  tnnspoit 
area)  data  services  without  having  to  satiify  the  mariceS-opemag  outtined  in  section 

271  of  the  Act.  Since  data  traffic  comprises  roughly  half  of  siU  telecommunications  traffic  today, 
this  requirement  would  significantly  reduce  nKenhves  for  the  RBOCs  to  meet  their  obligations 
to  open  local  nuiketB. 

In  conchiaioQ,  HR  I  $42  should  be  opposed,  because  if  enacted,  it  would  aeriously 
undennine  the  current  aufiiority  of  the  rates  lo  protect  the  interests  of  consumeis  and  ratq>ayers, 
as  wall  as  to  undermine  key  taaikrt  opraing  reqnireiDCiits  contaixied  in  die  Telecommunications 
Act  of  1996. 

Thank  you  very  much  for  your  consideration  of  foese  oomments.  We  would  be  more 
than  happy  to  talk  with  you  or  with  any  member  of  your  staff  to  discuss  tfacee  ux9K>rtant  issues 
fiuthei 


cc.  ^on.  WJ.  *3111/*  Tanzm,  Chainnan,  Rouu  Enaigy  and  Commerce  Committee 
Hon.  Kora  Mead  BiowneQ,  Prsaident,  NARUC 
Hoa  Joan  Smith.  Chair,  NARUC  TeVecommtmicatioos  Committee 
J.  Bradford  Ramaay,  CoieTil  Counsel  KARUC 


1 


40 


Urtunca  Cowwi—iaw 


LOWftTA  limcH 
MtMMttT 


A|ifil30.2001 


HononUe  CbdiloplMr  Cox 
Mcote  oTHoiiie  of  R^MMMivei 
2402  lUytan  Hook  Of!kc 
Waihiiiitoiw  DC  20513 

Subject:  HJL 1542*  tho  TbnIa/lHatoll  bill 


The  Califenii  Pdilk  Uliltte  Conaisita  oppotet  HR  1 542,  tod  uvQi  you  abo  to 
opfweethbmbfoidedMidfhiidaTnritfaPjrpffobkfliatteptoceofprep^  If 

enacted*  HR  1542  woiid  aeriooity  indermlae  Che  lo^  mnloet  opei^  leqid^^ 
ctwimM  hi  the  Teleooi&inQakatiooa  Act  of  1996  (the  Act). 

HR  1542  zBbet  at  leeit  Ihivai^er  oonoenu  that  nmildadvcnely  impact  CaUfbniia 
fitepayen  and  buaiacsaec.  Fnt,kwoiiklptecludaaQystateorfodcralregttlatiooofhi^ 
•peed  data  acnfioei,iodudiiigc«KnmerprolKtktt  or  In 

paftktdar*  m  its  proposed  new  Sectioa  232(aX  HR  1542  would  prohibit  the  FCC  or  the 
sones  fiom  iciotehig  the  tales*  cfaaryea,  tenni*  or  oooditlont  ftr,  or 
provisioomgofaDyhiib  speed  data  icrvfee.  Thkprohiladonbofvcfy  gteaiconecnito 
us,  bccanae  we  at  the  CaUfbnik  Ihibik  IMlitics  Commisstcm  have  rooeived  a  lugh  volu^ 
ofcompiaintsrogMdtngthepraviskJoorDifhalSabscn^  p$L)  service,  and  the 
Taazm-Dinfdl  hill  would  pRvent  us  from  taking  any  itqs  CO  protect  DSL  eustomets 
from  abuses  in  the  future. 

Second,  HR  1 542  includes  a  Umhed  reservatioo  of  state  autbority  regiidiag  voice  traffic. 
However*  this  reservation  does  not  inchide  conthaiing  state  aathocity  over  inter^^*nae 
voice  telepboiie  services  cetrkdtw  a  Packet  switefaing  is  ibe 

way  the  loteniet  works.  In  packet  switching,  the  **oocivcmklion”  (whicb 
video,  images.  etc.)  btlkwdtnu)  small  pacLcu  of  mfonnit^  Eadi  packet  is  given 

a  unique  ideti^ikicatioQ.  and  each  packet  carnet  its  own  dettioatioii  address.  Tbepackets 
arc  reassembled  in  proper  sequence  at  their  destinatioo  using  proviefed  identificatioii  and 


Coo^ivstmtn  Chriitopbir  Cox 
April  30, 200) 


sequcocins  informatkiu  Ai  the  btcadbccointo  in  locreagiBgly  import 
of  the  voice  teleoocmmmicitknt  tyuon,  this  mirket  legmem,  if  deregulitied,  will  not  be 
subject  to  the  same  ooosiiiiierpcotectioci  lews  and  requiremaots  u  other  regulated  voice 
tdecommimkidooipfovkkn.  At  this  poim  in  time,  when  the  parameten  of  this 
emerging  service  wn  stW  unknown,  it  would  be  tmprudem  to  eliminate  state  ovcnig^ 
over  such  liMmet  voice  tdephone  service. 

Third,  HR  1 542  %¥Oukl  exeo^  the  RBOCs  and  other  incumbent  local  exchange  carricn 
from  resale  and  network  unhimdling  requirements  that  now  apply  to  high  speed  data  and 
internet  access  services  under  the  Act  These  requirements  would  put  at  risk  current 
cfibm  by  the  FCC  and  by  our  Cocnmissioo  under  California  law  (AB  991  >  Papan)  to 
require  incumbent  local  exchange  companies  to  share  their  Ibes  with  competitive  local 
exchange  data  carriecs.  The  cittTem**liDe  sharing"  requirement  is  critical  to  the  rapid 
deployment  of  cdapetitive  broadband  services  to  consumers. 

^d  fourth,  the  Tiuzin*DuigBll  bill  would  also  allow  Bell  conqMuues  to  provide  in-cegion 
interLATA  (local  access  and  transport  area)  data  services  without  having  to  satisfy  the 
market-openingnyuidatet  outlined  msec^  Since.data  traffic  comprises 

roughly  half  of  all  telecommunications  traffic  today,  this  rcquiiemenc  would  drastically 
reduce  incentives  for  the  RBO(^  to  meet  their  obUgattons  to  open  local  markets. 

In  conclusioo,  HR  1542  should  be  opposed,  because  if  enacted,  h  would  seiioQsly 
undermine  the  cunent  authority  of  tte  states  to  protect  the  interests  of  consumers  and 
ratepayers,  as  wdl  as  to  undermine  key  market  opening  requirements  contained  in  the 
Telecommunications  Act  of  1996, 

Thank  you  very  much  for  your  cooskterarion  of  these  comments.  We  would  be  more  than 
happy  to  talk  with  you  or  with  any  member  of  your  staff  to  discuss  these  important  issues 
further. 

Sincerely, 

Loretta  Lynch 
President 
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April  27, 200] 

Hon.  Joe  $lEMn 
U.  S.  Repreeonuoivc 

Rayburn  Houie  CMDoe  Building,  Room  2302 
WaMhk^oo,  DC  20515 


OJTWCTI  NmMJWHBItVKCemMMN 
omMcra  Mi.»on 
OtTRcra  J6ROIiRlX«OCR 
0«mCT4  LVNOAIi.lO^JOY 

otmere  TONYtcHwm.cHMwoM 


IXar  Congressram  Ijfccen: 

On  hebaif  oflfae  Maw  Mexioo  fubfio  Hegubfbo  Coowdwiop  (NMPRC)  %»v  mipecifUHy 
urge  you  not  In  iupport  K.R.  1542.  the  (memM  Freedom  and  Uroadbund  Dcployinem 
Ad,  ipomnred  by  Repa.  taiiziD  and  DiOReB,  HJL  1542  esaefitiaOy  eHmln^  a  major 
iDcaili¥e  to  opon  local  madwta  lo  ona^ilMi  and  abort  circuka  the  well  planoed  proc«M 
opening  local  niarkeU  wbkb  b  now  uodarway  in  13  ucatem  sUtca. 

lilts  bill  preemprt  Rate  committion  inrtJiorily  to  regukfe  an  rates,  charges.  tcn»  and 
OtMiditjons  for  hylhspood  daUi  services,  inckidmg  Ibe  fiKiiitics  used  in  ^  provision  of 
such  services  It  wiD  aeriouib^  undernibc  bey  loeal  telephoiie  market  opening 
rniiaremeiiU  oontainad  in  the  Telecommunkationi  Act  of  1996  (the  Act).  In  aMition, 
the  bOi  does  nothing  to  stiraulstc  or  aaaure  deployment  of  advanced  services  in  rurst 
aroiBL 


In  the  QWEST  iisrritiiry  thOEC  is  piescady  a  13-sUtc  coUaborstivc  studty  uf  OperstiomJ 
Support  Syitom  <0^)  Mdch  is  aa  impoitani  dement  of  a  Sectioa  271  application. 
Aji^val  of  thb  appbcatioQ  sOows  a  Bel  Operating  Company  (BOC)  to  serve  iaieRitatc 
customers  with  woieo  and  dam.  In  order  to  ^uafity  ibr  271  approval,  ihera  b  a  fburtecn- 
point  checklist  dealing  with  opening  up  the  telecoomunicaiions  mvket  to  compeUtors 
for  the  beneHi  of  the  general  public  having  access  to  akenMtivc  telecommunications 
Mcrvices.  Thb  study  b  to  be  completed  hy  tfac  end  of  August,  at  which  time  QWEST  will 
make  their  271  filing  in  thetr  14  state  Icrriioiy.  v 

QWEST  b  not  pnsckided  firom  oflerky  broadband  services  to  ks  customers.  Thb 
comtnisatofl  nwenlly  approved  an  AHemaiive  Form  of  Regulation  (AFOR)  agreement 
which  requires  QWI'K*!*  to  provide  U|gh  data  serviem  to  both  urbun  and  rural  areas 
of  the  state.  Obviously,  thb  will  afiuw  improved  aoums  to  the  inicfnei  and  other  terviciss. 
II.R.  1542  wOl  not  improve  access  to  services  in  New  Mexico  and  could  pomiMy  hurt  the 
BO(.:'s  mcemive  lo  open  tbeir  markets  to  competKion  as  required  in  Ibe 
Teleoonknjpkations  Act  of  1996. 


Eadowd  m  •  rMohttioo  fhxn  tte  Ndbnal  Aatodilian  of  RoguWoiy  imUy 
<;oiniiHnoii«s  (NARUQ  opiwang  thb  kitiali^  Abo  «nok«ed  is  •  cow  of «  letta 
we  received  vb  o^ll■ll  #0111  tte  AARP  oppoiiag  lie  M. 

Thank  yoo  for  jwr  ooiMderaitoo  of  tWt  natter.  Pfcaao  ftoi  See  lo  call  any  of  the 
oonaeMoiMnerattffalthaPRCtoaddreaiaayiHUMyou  may  have. 


Yountndy, 


<B  tMfLOCK.  Commitsioner 

i3ND5rrovSKiY^coSS5jf 


pjicK  »  noted 


oc:  Sok  JeffBiagafnui(w/cncb) 
Sea  fete  Domento  (w/cneb) 
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Chairman  Sensenbrenner.  Mr.  Barr. 

TESTIMONY  OF  THE  HONORABLE  WILLIAM  P.  BARR,  EXECU¬ 
TIVE  VICE  President  and  general  counsel,  verizon 

COMMUNICATIONS,  WASHINGTON,  D.C. 

Mr.  Barr.  Good  afternoon,  Mr.  Chairman,  Ranking  Member  Con¬ 
yers.  It’s  a  pleasure  to  appear  before  this  Committee  today.  I’d  like 
to  focus  my  comments  on  H.R.  1697  and  1698.  I  believe  that  tjiese 
proposals  are  unwarranted  and  would  be  destructive  to  both  of  the 
nmdamental  principles  in  the  antitrust  laws  and  our  telecommimi- 
cations  policy. 

Now,  the  Telecom  Act  created  special  duties  and  imposed  special 
duties  on  the  incumbent  LECs  that  go  far  beyond  the  requirements 
in  the  general  antitrust  laws.  We  have  to  facilitate  the  business  op¬ 
erations  of  our  competitors  in  cotmtless  ways  that  are  summed  up 
in  thousands  and  tnousands  of  pages  of  FCC  rules.  This  has  re¬ 
quired  a  massive  investment  on  our  part,  an  effort  to  completely 
redo  the  systems,  the  software,  aiid  the  processes  that  are  used  to 
operate  our  network  so  that  it  can  serve  as  a  platform  for  a  coimt- 
less  number  of  retailers.  And  what  is  truly  remarkable,  in  my  view, 
about  this  very  substantial  IT  prmect  that  dwarfs  what  we  have 
had  to  expend,  for  example,  on  Y2K,  is  how  successful  it  has  been 
in  a  relatively  short  period  of  time. 

Now,  many  competitors  have  been  quite  vocal  in  suggesting  that 
the  ILECs,  or  the  incumbents,  are  not  living  up  to  our  obligations 
to  provide  wholesale  service,  and  they  claim  that  some  kind  of  sub¬ 
stantial  change  in  law  is  necessary  to  deal  with  this  alleged  mis¬ 
conduct.  The  indisputable  and  objective  facts,  though,  I  think  belie 
these  claims. 

First,  in  our  lung  distance  application  proceedings,  the  so-called 
271  proceedings,  all  these  claims  have  been  levied  by  our  competi¬ 
tors  and  thejrve  been  painstakingly  reviewed  by  State  commis¬ 
sions,  by  independent  auditors,  and  ultimately  by  the  FCC,  and  in 
these  proceedings,  they  have  been  found — they  have  been  rejected. 
Our  petitions  have  been  approved.  We’ve  been  allowed  to  go  into 
long  distance.  We’ve  been  found  to  be  living  up  to  our  obligations 
and  not  to  have  engaged  in  foot  dragging.  On  the  contrary,  we’ve 
been  getting  high  marks  for  working  cooperatively  with  competi¬ 
tors,  and  indeed,  just  2  days  ago,  the  FCC  put  out  the  latest  com¬ 
petition  data,  which  shows  that  it  is  surging  in  States  where  the 
Bells  have  been  admitted  to  compete  in  long  distance,  far  outpacing 
the  other  States. 

Now,  the  second  point  is  that  the  FCC  and  the  States  have  put 
in  place  si>ecific  objective  standards  and  measures  about  what — 
that  we  have  to  meet  in  providing  our  wholesale  obligations.  We 
have  to  keep  two  million,  approximately,  metrics  to  demonstrate 
that  we  are  meeting  our  obligations.  SBC  has  said  that  they  have 
to  keep  three  million,  and  the  reason  why  you  keep  all  these  objec¬ 
tive  standards  is  precisely  to  avoid  subjective  bickering  al^ut 
whether  you’re  doing  your  job  or  not.  The  numbers  are  there.  Ei¬ 
ther  we’re  meeting  the  criteria  or  we’re  not,  and  largely  those  show 
that  we  are  meeting  the  criteria  required  by  the  FCC.  Where  we’re 
not,  on  the  margin,  we  pay  no  fault  penalties  emd  we  qxiickly  cure 
those  problems. 
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Moreover,  there  are  already  comprehensive  enforcement  schemes 
to  deal  with  any  potential  misconduct  in  these  wholesale  obliga¬ 
tions.  I’ve  already  mentioned  the  performance  assurance  plans  that 
are  no  fault  in  nature.  If  you  don’t  meet  the  standard,  you  pay. 
And  the  FCC  has  determined,  in  adopting  these  plans,  that  these 
payments  are  sufficient  to  ensure  compliance  with  the  act  and  to 
deter  misconduct. 

Moreover,  the  FCC  is  free  beyond  these  automatic  no  fault  pay¬ 
ments  to  impose  specific  sanctions  for  any  misconduct,  including 
substantial  fines  and  taking  us  out  of  the  long  distance  market.  So, 
for  example,  in  New  York,  when  we  had  some  failure  in  third- 
party-supplied  software  which  resulted  in  some  notifications  not 
going  to  the  CLECs  that  their  order  had  been  received — ten  per¬ 
cent  of  the  notifications  did  not  go  out  because  of  this  software 
glitch — we  were  fined  $13  million  in  excess  of  the  mandatory  pay¬ 
ments  we  had  to  make  under  the  performance  assurmice  plan.  It 
was  unintentional,  but  it  was  remedied  promptly  by  the  FCC. 

Beyond  this  level  of  enforcement,  any  aggrieved  party  can  bring 
claims  and  obtain  remedies  from  State  commissions,  from  the  FCC 
and  the  Federal  courts  specifically  under  the  Telecommunications 
Act. 

I  think  it’s  wrong  to  immediately  give  credence  to  all  the  com¬ 
plaints  made  by  competitors  that  we’re  dragging  our  feet.  There’s 
a  forum  for  those  to  be  heard.  They’ve  been  heard.  Our  long  dis¬ 
tance  applications  have  been  approved.  They  have  many  remedies 
to  demonstrate  these  claims,  and  what  these  claims  largely  boil 
down  to,  what  many  of  them  are  are  policy  disputes  that  are  being 
presented  as  claims  of  foot  dragging,  for  example,  reciprocal  comp, 
which  most  of  you  know  has  l^en  a  big  issue,  '^ey  come  in  and 
say,  you  have  to  pay  for  certain — for  Internet-bound  traffic  as  if  it’s 
local  traffic.  We  say,  no,  it’s  interstate  traffic.  It’s  not  local  traffic. 
We  don’t  owe  reciprocal  comp  on  it.  They  say,  yes,  you  do.  You’re 
not  meeting  your  obligations.  That  brings  a  policy  issue.  It  goes  to 
the  FCC  and  the  FCC  adopts  a  national  policy,  and  guess  what? 
We  won  that  one.  It’s  interstate  and  they  changed  the  compensa¬ 
tion  rules  on  Internet-bound  traffic. 

These  issues  come  up  all  the  time.  What  kind  of  collocation  is  re¬ 
quired?  Do  you  have  to  let  competitors  in  24  hours? 

Chairman  Sensenbrenner.  Mr.  Barr,  do  you  think  you  could 
wrap  it  up,  since  the  red  light  is  flashing. 

Mr.  Barr.  Okay.  I’d  be  glad  to.  These  policy  issues  are  presented 
all  the  time,  and  what  this  act  does  is  unprecedented.  What  it  says 
is  that  these  issues  are — ^that  claims  of  violation  of  regulatory  stat¬ 
ute  are  automatically  per  se  antitrust  violations.  That’s  never  been 
done  before.  And  thej^re  automatic  per  se  violations  of  antitrust, 
and  then  it  would  throw  all  these  issues  out  into  litigation  brought 
by  customers  and  brought  by  competitors  and  to  be  decided  by  Fed¬ 
eral  juries  willy-nilly  around  the  coimtry.  It’s  exactly  for  this  rea¬ 
son  that  we  have  a  telecommunications  act,  so  we  have  expert 
agencies  setting  a  comprehensive,  coherent  policy.  Thsmk  you,  Mr. 
Cnairman. 

Chairman  Sensenbrenner.  Thank  you,  Mr.  Barr. 

[The  prepared  statement  of  Mr.  Barr  follows:] 
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Prepared  Statement  of  William  P.  Barr 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  testify  before  the  Committee. 
I  am  Bill  Barr,  Executive  Vice  President  and  General  Counsel  of  Verizon. 

I  am  here  to  urge  you  not  to  support  H.R.  1697  and  H.R.  1698.  Both  bills  rep¬ 
resent  bad  antitrust  policy.  Even  more  important,  they  also  represent  bad  economic 
policy  for  this  country. 

These  bills  are  based  on  two  premises.  The  first  is  that  telephone  companies  like 
Verizon  have  been  impeding  the  competition  that  the  1996  Act  was  intended  to  fos¬ 
ter.  And,  second,  that  new  remedies  are  needed  to  deal  with  this  bad  conduct.  Both 
of  these  notions  are  false. 

In  recent  years,  we  have  heard  numerous  complaints  from  our  competitors  that 
we  were  failing  to  live  up  to  the  requirements  or  the  1996  Act.  These  competitors 
brought  their  aaims  to  state  regulators  and  to  the  FCC.  This  was  done  on  a  com¬ 
prehensive  basis  as  part  of  the  section  271  process  through  which  we  obtained  long 
mstance  authority  in  New  York  and  Massacnusetta.  Many  complaints  were  also  pur¬ 
sued  apart  from  those  proceedings.  The  states  and  the  FCC  reviewed  all  these 
claims  and  concluded  that  we  were  complying  with  our  obligations  imder  the  Act. 

Moreover,  there  are  many  opportunities  imder  existing  law  if  a  competitor  can 
show  we  violated  the  rules  or  impeded  competition,  and  new  remedies  are,  there¬ 
fore,  not  required.  Verizon  has  entered  into  “no  fault”  performance  assurance  pro¬ 
grams,  under  which  we  make  payments  if  the  service  we  provide  to  competitors  does 
not  meet  objective  standards.  The  FCC  has  concluded  that  guarantee  payments  re¬ 
tired  ^  these  plans  are  sufficient  to  give  us  the  incentive  to  meet  the  standards. 
The  FCC  has  the  power  to  iirpose  significant  forfeitures  for  violations  of  the  Act 
or  its  rules  or  orders.  The  FCfC  can  suspend  or  revoke  our  authority  to  provide 
inter  LATA  service  if  we  fail  to  continue  to  meet  any  condition  of  that  approval.  A 
competitor  can  file  a  complaint  if  it  believes  that  we  have  failed  to  adhere  to  our 
interconnection  agreement.  Nothing  new  is  needed. 

Moreover,  the  changes  proposed  in  these  two  bills  are  ill-advised  as  both  emtitrust 
and  telecommunications  policy. 

Just  five  years  ago.  Congress  passed  the  Telecommunications  Act  of  1996.  One  of 
the  primarv  motivations  of  many  Members  for  working  hard  to  enact  this  law  was 
that  the  telecommunications  sector  was  being  related  under  the  antitrust  regime 
of  the  AT&T  consent  decree  and  that,  they  stron^y  believed,  was  bad  for  that  sector 
and  bad  for  economy.  This  Committee,  in  reporting  H.R.  1528,  wrote  that  “national 
telecommunications  policy  should  be  set  by  Congress  acting  through  generally  appli¬ 
cable  legislation.”^  Inese  bills  would  reverse  that  sound  jud^ent. 

These  bills  would  create  an  antitrust  regime  for  a  part  of  the  telecommunications 
industry  that  is  different  both  from  the  regime  that  applies  to  American  industiy 
generally  and  from  that  which  applies  to  most  sectors  of  telecommunications.  It 
would  also  give  the  Attorney  Generm  extraordina^  repilatory  authority  in  the  tele¬ 
communications  industry,  authority  which  that  official  does  not  eqjoy  in  any  other 
sector.  This  authority  would  include  not  just  makin^^ 

judgments  on  the  state  of  competition  but  also  disbursing  Federal  loans  and  loan 
^arantees  to  providers  of  telecommunications  services  and  establishing  alternate 
m^ute  resolution  mechanisms  for  parties  to  private  contracts. 

These  bills  amend  the  Antitrust  laws  and  appear  to  be  concerned  about  competi¬ 
tion.  However,  both  bills  completely  i^ore  the  broadband  providers  that  together 
have  more  them  a  70  percent  snare  of  the  residential  broadband  market — giant  cable 
companies  like  AT&T — and  focus  entirely  on  tel^hone  companies  that  are  relative 
new  entrants  with  a  less-than-SO-percent  share.  Tlie  focus  of  the  bill  on  these  com¬ 
panies  is  even  more  remarkable  when  you  add  the  fact  that  the  cable  operators 
today  exclude  other  Internet  providers  from  their  systems.  If  this  Committee  is  look¬ 
ing  for  exclusionaiy  conduct  to  remedy,  I  would  urge  them  to  look  at  these  practices 
by  the  cable  industry. 

H.R.  1697 

Section  101  of  this  bill  would  give  the  Attorney  General  a  veto  over  an  Act  of  Con¬ 
gress.  And  unlike  Presidential  vetoes,  Congress  would  not  even  get  an  opportunity 
to  override  that  veto. 

If  Congress  decides  to  amend  section  271  of  f  e  Communications  Act  to  adlow  a 
Bell  company  to  provide  some  form  of  interLAl  >  service,  the  bill  would  permit  the 
Attorney  General  to  reverse  Conmss’  action  by  nnding  that  the  Bell  compamy  had 
market  power  in  the  provision  o?  wireline  telephone  exchange  service.  There  is  no 

*H.  Report  104-203,  on  the  Antitrust  Consent  Decree  Reform  Act  of  1995,  104th  Cong.,  Ist 
Sess.  (1995). 
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reason  that  the  Attorney  General  should  be  able  to  taketh  away  what  Congress  de¬ 
cides  to  nveth. 

The  bill  establishes  86  percent  of  business  and  residential  subscribers  as  the  defi¬ 
nition  of  market  power  that  requires  the  Attorney  General  veto.  This  approach 
makes  no  sense  for  several  reasons. 

First,  it  effectively  gives  Bell  company  competitors  control  over  Bell  company 
entry. 

S^nd,  it  would  give  these  competitors  a  reason  not  to  pursue  residentied  cus¬ 
tomers.  Under  the  bill,  a  Bell  compa^  is  deemed  to  have  market  power — and  to 
be  precluded  from  any  new  authority  Congress  affords — if  its  competitors  have  less 
that  15  percent  of  both  busineea  and  residential  customers.  Our  competitors  already 
have  every  incentive  to  go  after  the  relatively  high  value  business  oistomers  and 
ignore  residential  consumers,  and  Uiis  bill  would  increase  that  incentive. 

Third,  and  more  fundamentally,  there  is  no  logic  in  saying  that  a  Bell  company 
should  not  be  allowed  to  provide  Internet  backbone  services  oecause  it  has  a  la^e 
share  of  the  residential  voice  telephony  market  where  it  provides  local  service. 
Sprint  has  a  large  share  of  the  residential  voice  market  where  it  provide  service, 
but  no  one  has  ever  suggested  that  this  fact  should  prevent  Sprint  from  being  an 
Internet  backbone  provider.  The  FCC  has  concluded  that  broadband  and 
narrowband  are  separate  markets,  and  there  is  no  way  that  a  lar^e  customer  base 
in  the  narrowband  market  can  give  an  firm  an  unfair  advantage  m  the  broadband 
Internet  backbone  market. 

Finallv,  this  provision  reverses  one  of  the  judgments  made  by  Congress  in  the 
1996  Telecommunications  Act.  In  those  debates;  some  urged  that  the  new  law  estab¬ 
lish  a  ‘‘market  share  test”  for  Bell  company  entry  into  the  long  distance  bxisiness. 
This  Committee  rejected  that  approach,  as  did  Congress  overall.  There  is  no  reason 
that  a  market  share  test  is  makes  any  more  sense  today  than  it  did  five  years  ago. 

H.R.  1698 

Section  2  of  H.R.  1698  adds  two  new  provisions  to  the  Clayton  Act  that  together 
constitute  a  radical  departure  from  established  antitrust  law. 

New  section  28  prohibits  an  antitrust  court  from  dismissing  a  claim  on  the  ground 
that  defendant's  conduct  is  subject  to  the  Communications  A^.  It  also  allows  a  court 
to  consider  as  aj^sible  antitrust  violation  any  conduct  that  violates  the  Commu¬ 
nications  Act  or  rcC  rules. 

New  section  29  goes  one  step  further  by  making  violations  of  certain  Communica¬ 
tions  Act  provisions  per  se  antitrust  offenses.  It  then  goes  on  to  prescribe  a  specific 
penalty  for  such  violations,  a  penalty  that  may  have  nothing  whatever  to  do  with 
the  ofmnse — that  the  defendant  carrier  be  prohibited  from  jointly  marketing  any  ad¬ 
vanced  telecommunications  service  with  any  other  telecommunications  or  informa¬ 
tion  services. 

These  provisions  scrap  years  of  antitrust  jurisprudence,  in  which  violations  of  reg- 
ulatoiy  statutes  are  not  antitrust  violations  and  certain  regulated  conduct  cannot 
violate  the  antitrust  laws.  They  also  reverse  Congress’  judgment  five  years  ago  to 
dereg^ate  the  telecommunications  industry,  promote  competition  and  empower 
agencies,  rather  than  antitrust  courts. 

There  are  many  regulated  industries  in  this  country.  Congress  and  the  courts 
have  long  accommodated  both  the  regulatory  regime  and  the  antitrust  laws.  Often, 
regulatoiy  approval  or  oversight  confers  immunity  from  the  antitrust  laws.  In  other 
cases,  adherence  to  regulatory  mandates  is  a  defense  to  an  antitrust  challenge.  H.R. 
1698  imores  this  long  history  of  regulatory-antitrust  accommodation  by  removing 
any  defense  based  upon  the  fact  that  the  conduct  was  regulated. 

For  example,  one  of  these  well-established  principles  is  the  filed-rate  doctrine, 
which  prevents  courts  from  revisiting  the  reasonableness  of  a  utility’s  rates  once  the 
utiliW  has  filed  and  received  approval  of  those  rates  with  a  governmental  agenty.^ 
Another  is  state  action  immunity,^  which  that  aU^ed  restraints  that  are  supervised 
and  approved  by  state  regulators  cannot  violate  ^eral  antitrust  laws.  These  doc¬ 
trines  make  sense:  the  American  public  would  be  ill-served  by  regulators  unsure  of 
whether  there  would  be  judicial  deference  to  their  decisions,  and  by  courts  and  ju¬ 
ries  i^rly  suited  for  determining  permissible  rates  or  practices  in  such  varied  in¬ 
dustries  as  telecommunications,  dectricitv  and  railroads.  But  H.R.  1698  casts  aside 
this  wisdom,  favoring  a  r^me  in  which  any  multiplicity  of  courts  could  second- 
guess  the  highly  technical  judgments  of  state  and  federal  regulatory  agencies. 


^E.g.,  Keogh  V.  Chicago  &  Northwestern  K  Co.,  260  U.S.  166  (1922). 
^E.g.,  Parker  v.  Brown,  317  L  «  341  (1943). 
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But,  more  important,  these  provisions  are  inconsistent  with  the  regime  Congress 
established  only  five  years  ago  for  this  industry.  The  Telecommunications  Act  of 
1996  opened  local  telecommunications  markets  to  competition  by  imposing  special 
duties  on  incumbent  local  exchange  carriers.  It  established  a  carefully  balanced  sys¬ 
tem  of  privately  negotiated  interconnection  agreements,  state  public  commission  and 
Federal  Communication  Commission  supervision,  and  limited  federal  court  review 
of  agency  decisions.  All  disputes  over  interconnection  agreements  were  to  be  brought 
first  to  state  commissions  possessed  of  the  technical  expertise  and  regulatory  experi¬ 
ence  needed  to  resolve  these  complex  issues. 

But  Congress  did  not  simply  conflate  antitrust  and  telecommunications  regula¬ 
tion.  On  the  contrary,  it  impost  through  the  Act  precisely  the  kinds  of  affirmative 
duties  to  help  one’s  competitors  do  not  exist  under  the  antitrust  laws.  And  the  Act 
made  an  appropriate  assessment  of  institutional  competence  by  leaving  regulation 
in  the  first  instance  to  the  regulators. 

This  bill  expands  antitrust  law  well  beyond  what  Congress  or  any  coiurt  has  found 
appropriate.  Antitrust  law  exists  to  promote  competition,  not  to  protect  competitors. 
It  seeks  to  remedy  competitive  injuries,  not  trivial  commercial  ones.  It  deals  with 
intentional  or  willful  conduct,  not  failure  to  perfectly  satisfy  detailed  technical  regu¬ 
latory  requirements.  And  yet  this  bill  would  transform  into  per  se  antitrust  viola¬ 
tions  minor  commercial  disputes  that  do  not  affect  competition  and  without  any 
showing  of  bad  intent. 

With  very  narrow  exceptions,  antitrust  law  does  not  require  an  incumbent  to  aid 
a  competitor.  This  is  because  the  greater  such  a  duty,  the  more  likely  the  impair¬ 
ment  of  competitive  incentives  for  both  the  incumbent  and  competitor,  and  the  more 
likely  the  ultimate  harm  to  the  consumer.  The  Telecommxmications  Act,  however, 
imposes  many  such  duties  on  incumbents.  The  U.S.  Court  of  Api^als  for  the  Sev¬ 
enth  Circuit  recently  recognized  that  Congress  thereby  limited  antitrust  law’s  appli¬ 
cation  to  telecommunications  regulation:  to  use  the  court’s  words,  the  requirements 
under  Sections  251,  252,  271  and  272  ""are  precisely  the  kinds  of  affirmative  duties 
to  help  one’s  competitors  that  ...  do  not  exist  under  the  unadorned  €uititrust 
laws.”^  Violations  of  these  Telecommunications  Act  requirements,  therefore,  is  not 
the  stuff  of  an  antitrust  violation. 

Furthermore,  using  antitrust  law  to  enforce  the  Telecommunications  Act  would 
discouTELge  competitors  from  developing  their  own  alternative  facilities  or  services. 
Such  concerns  are  particularly  apt  in  the  context  of  local  telecommunications  mar¬ 
kets,  because  the  1996  Act’s  overriding  goal,  as  Conmssman  Goodlatte  stated  years 
ELgo,  is  to  *"give[]  new  entrants  the  incentive  to  build  their  own  local  facilities-based 
networks.”®  Why  should  a  competitor  build  its  own  network  when  it  can  obtain  ac¬ 
cess  to  another’s  by  wielding  tne  weapon  of  an  antitrust  lawsuit?  The  answer  has 
been  self-evident  to  courts  for  a  century,  which  is  why 

they  rarely,  if  ever,  subject  the  type  of  duties  imposed  by  the  Act  to  antitrust  scru- 
tinv.  So  it  is 

that  ""[i Increased  shEuing  by  itself  does  not  automatically  mean  increased  competi¬ 
tion.  It  is  in  the  unshEured,  not  in  the  shEU^,  portions  of  the  enterprise  that  mean¬ 
ingful  competition  would  likely  emerge.”® 

H.R.  1698  also  risks  protecting  inefficient  competitors  and  technologies  in  its  ex- 
pEuision  of  antitrust.  Suppose,  for  example,  that  a  new  entrcmt  is  faced  with  the 
choice  of  developing  a  new,  wireless  intenace  with  a  user’s  premises,  or  instead  pur¬ 
chase  the  incumbent’s  existing  wire  at  cost.  Even  though  development  of  the  wire¬ 
less  interface  might  offer  significant  consumer  benefit,  development  of  such  a  sys¬ 
tem  might  entail  huge  sunk  cost  investment  cmd  much  higher  risk  thEUi  relifimce  on 
existing  technology.  Using  antitrust  to  broaden  the  sharing  reouirements  of  the  Act 
thus  diminishes  the  incentive  of  new  entrants  to  innovate,  ana  raises  the  risk  that 
competitors  will  merely  ""fiee  ride”  on  the  inc\unbents’  investments  emd  innovation. 

Even  if  it  were  appropriate  to  slap  the  emtitrust  label  onto  a^  Telecommuni¬ 
cations  Act  violation — wmch  it  plainly  is  not — H.R.  1698  would  offer  unclear — and 
hence  unmEtnc^eable — standsurds  to  the  courts.  Section  28(aXl)  provides  that  a  court 
""may  consider”  any  Act  violation  in  assessing  Euiticompetitive  or  exclusionary  con¬ 
duct.  What  does  this  mean?  It  means  that  some  courts  mav  consider  it;  others  may 
not.  Of  those  that  consider,  some  may  find  a  violation  to  be  conclusive  evidence  of 
anticompetitive  conduct,  notwithstanchng  the  antitrust 


^Goldwasser  v.  Ameritech  Corp.,  222  F.3d  390,  400  (7th  Cir.  20(X)). 

A 141  Com.  Rec.  H8465  (daily  ed.  Aug.  2,  1996)  (Rep.  Coodlatte). 

*ATAT  Corp,  v.  Iowa  UtiU.  Bd.,  525  U.S.  3^,  4^  (Breyer,  J.,  concurring  in  part  cmd  dis¬ 
senting  in  part). 
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laws;  others  may  find  it  to  be  merely  suggestive.  The  smart  competitor  would  now 
focus  not  on  promoting  new  facilities  and^services,  but  on  shopping  for  favorable 
fora. 

Conversely,  Section  29(a),  which  demands  courts  find  an  antitrust  violation  when¬ 
ever  an  carrier  is  found  to  violate  certain  sections  of  the  Act,  flicks  away  years  of 
jurisprudence  and  usu^s  the  judicial  function.  The  Supreme  Court  has  repeatedly 
made  clear  that  violation  of  other  le^  duties  is  not  an  antitrust  violation.  Aside 
finom  the  considered  judgment  of  the  T^urt,  the  fact  that  antitrust  law  since  its  in¬ 
ception  never  has  presumed  violation  from  such  things  as  minor  contract  disputes 
should  give  you  patise. 

In  short,  section  2  of  H.R.  1698  is  bad  antitrust  law.  It's  bad  telecommunications 
law.  And  it’s  bad  for  consumers. 

Section  3  of  the  bill  directs  the  Attorney  General  to  establish  a  m^datoxy  alter¬ 
native  dispute  resolution  process  to  resolve  disputes  arising  under  interconnection 
a^pneements.  Verizon  is  eager  to  find  ways  to  expiate  the  resolution  of  interconnec¬ 
tion  disputes.  We  support,  for  example,  the  provision  in  H.R.  1795  that  establishes 
state  ainitration  of  tnese  issues,  with  a  quicK  decision.  We  do  not  understand,  how¬ 
ever,  why  the  Attorney  General  of  the  United  States  should  be  the  person  to  set 
up  a  dispute-resolution  mechanism  for  this  part  of  the  telecommunications  industry. 

Broadoand  Policy 

Both  these  bills  have  the  word  'broadband**  in  their  titles.  However,  other  than 
the  loan  program  in  H.R.  1697,  they  have  little  to  do  with  broadband  services  and 
do  nothing  at  all  to  stimulate  broadband  deplcyment. 

The  Internet  is  a  wonderful  tool  that  developed  far  faster  than  anyone  could  have 
imagined.  Use  of  personal  computers  and  dial-up  access  to  the  Internet  fueled  the 
growth  the  U.S.  and  world  economy  enjoyed  in  the  late  199()’s.  This  growth  has  now 
reached  a  plateau.  More  is  needed  now  to  move  the  economy  to  the  next  level.  And 
that  stimulus — stimtilus  to  the  economy  as  a  whole— could  be  provided  by  greater 
deployment  of  high-speed  broadband  Internet  access. 

Using  policies  for  the  Internet  and  broadband  services  that  were  intended  for  a 
local  voice  .telephone  market  has  slowed  deployment  of  broadband,  inhibited  com¬ 
petition  and  slowed  investment  at  the  very  time  when  we  need  every  possible  player 
mvolved  to  help  advance  the  capabilities  and  capacity  of  the  Internet. 

Two  landline  technologies  provide  residential  consumers  with  high  speed  Internet 
access  at  a  reasonable  cost — Ihgital  Subscriber  Line  (DSL)  services  and  cable 
modem  services.  Only  one  of  these  services,  DSL,  is  subiect  to  significant  federal 
regulation.  Even  worse,  only  certain  providers  of  DSL — me  BeU  operating  compa¬ 
nies — are  so  constrained  as  to  not  be  able  to  provide  data  services  across  LATA 
boundaries  that  were  drawn  with  traditional  voice  telephone  service  in  mind.  If  con¬ 
sumers  are  to  get  widespread  deployment  of  high  speed  Internet  services  firom  com¬ 
peting  providers,  it  is  necessary  for  DSL  services  to  be  derogated  just  like  cable 
modem  services.  Current  regulation  hampers  significant  DSL  deployment  and  de¬ 
nies  consumers  benefits. 

Existing  federal  regulations  handicap  Verizon’s  provision  of  DSL.  The  FCC  has 
applied  the  section  251  unbimdling  and  resale  requirements  to  Verizon  and  other 
incumbent  local  telephone  companies.  They  require  Verizon  to  allow  competitors  to 
put  their  DSL  equipment  not  only  in  our  centrm  office  equipment  buildings  but  aW 
m  small  "remote  terminal”  boxes  in  local  neighborhoods.  They  require  us  to  provide 
not  only  unbundled  lines  from  our  locations  to  customers,  but  also  "subloop  pieces 
of  those  lines.  The  FCC  first  required  us  to  provide  DSIn^apable  loons,  then  it  re¬ 
quired  "line  sharing” — allowing  a  com^titor  to  use  only  a  portion  ox  the  capacity 
of  the  loop  almost  for  free  to  provide  DSL  service  while  Verizon  provided  the  under¬ 
lying  basic  telephone  service.  Now  we  are  also  required  to  "line  split” — to  arrange 
for  two  different  competitors  to  share  our  Lines,  wnile  we  provide  no  service  at  all 
to  the  customer. 

The  FCC  is  now  considering  requests  firom  other  carriers  that  we  be  required  to 
provide  our  new  DSL  services  to  them  at  very  low  TELRIC  prices — that  is  prices 
that  are  below  our  costs.  If  we  have  to  do  this,  what  incentive  will  we  have  to  make 
the  investments  that  make  these  services  possible?  And  yet  that  investment  is  ex- 
ac^  what  you  and  toe  public  expect  from  us. 

Tne  other  characteristic  of  toe  re^atory  landscape  is  imcertainty — participants 
and  investors  don’t  know  for  sure  wnat  the  rules  are.  One  federal  court  of  appeals 
has  held  that  cable  modem  service  is  a  "telecommunications  service”  under  the  Com¬ 
munications  Act;  another  has  held  the  opposite.  A  third  circuit  court  has  found  that 
comparable  services  provided  by  telephone  companies  are  "telecommunications  serv¬ 
ices.^  Aether  Verizon  must  provide  wholesale  DSL  services  at  discounts  to  their 
competitors  and  whether  it  must  unbundle  its  retail  DSL  serace  are  now  before  the 
courts.  Our  investment  decisions,  and  the  investment  decisions  of  our  competitors. 
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will  be  effected  by  the  actions  of  these  courts  and  by  the  Commission’s  actions  in 
response  to  them.  If  Congress  wants  to  encourage  broadband  investment,  it  needs 
to  set  a  clear,  national  broadband  policy,  and  that  policy  must  allow  all  competitors 
to  play  by  the  same  rules. 

Thank  you. 

Chairman  Sensenbrenner.  Mr.  Blumenfeld. 

TESTIMONY  OF  MR.  JEFFREY  BLUMENFELD,  PARTNER, 
BLUMENFELD  AND  COHEN,  WASHINGTON,  D.C. 

Mr.  Blumenfeld.  Thank  you,  Mr.  Chairman,  Ranking  Member 
Conyers,  Members  of  the  Committee.  I  appreciate  the  opportunity 
to  address  these  issues  today. 

[Microphones  were  switched.] 

Mr.  Blumenfeld.  Mr.  Chairman,  Ranking  Member  Conyers, 
Members  of  the  Committee,  thank  you  for  the  opportunity  to  ad¬ 
dress  these  issues.  I  would  like  to  devote  the  time  of  my  oral  testi¬ 
mony  to  two  fundamental  issues.  One  is  the  historical  role  that 
antitrust  has  played  in  creating  competition  in  the  telecommuni¬ 
cations  industry,  cmd  the  second  is  the  relation  of  antitrust  to  ref¬ 
lation,  both  in  the  ’96  act  and  in  the  legislation  that  is  pending  be¬ 
fore  the  Committee  at  this  time. 

As  the  Chairman  pointed  out  in  his  opening  remarks,  antitrust 
has  historically  played  a  crucial  role  in  opening  this  industry  to 
competition.  That  was  true  through  a  series  of  private  lawsuits  in 
every  segment  of  the  industry,  from  ordinary  telephones  through 
telephone  equipment  used  to  provide  services,  through  the  services 
themselves,  including  lon^  distance.  It  was  true,  also,  in  the  his¬ 
toric  government  case,  which  I  had  the  honor  of  being  able  to  serve 
as  a  senior  trial  la\^er  in,  and  in  that  case,  also,  the  antitrust 
were  the  f  avamen  of  the  government’s  complaint  and  the  basis  on 
which,  ultimately,  relief  was  granted  which  created  the  competition 
that  we  now  see  in  this  industry  across  all  of  its  segments. 

'The  hefirt  of  the  antitrust  laws  is  to  create  obligations  for  compa¬ 
nies  to  deal  fairly  with  each  other.  The  ILECs  are  fond  of  quoting 
the  holding  of  the  Colgate  case,  which  recognizes  that  one,  eco¬ 
nomic  freedom  every  conmany  has  is  the  freedom  to  refuse  to  deal 
with  certain  customers.  But  they  are  not  fond  of  quoting  what  is 
actually  the  contrary  of  that,  which  is  that  for  a  firm  with  market 
power,  the  right  to  refuse  to  do  business  is  sharply  bounded.  Spe¬ 
cifically,  where  a  company  with  market  power  refuses  to  do  busi¬ 
ness  with  a  competitor  with  the  purpose  and  effect  of  injuring  com¬ 
petition,  that  is,  engages  in  predatory  exclusionary  conduct,  that 
conduct  is  illegal  under  the  antitrust  laws. 

Read  in  the  converse,  what  that  means  is  the  antitrust  laws  do 
create  an  obligation  on  the  part  of  companies  with  significant  mar¬ 
ket  power  to  deal  with  their  competitors  where  the  refusal  to  do 
so  would  be  anticompetitive,  and  where  it  creates  that  obligation, 
it  creates  the  obligation  in  two  parts.  It  creates  an  obligation  to 
deal  with  them  on  reasonable  terms  and  conditions — on  reasonable 
terms  and  reasonable  conditions. 

In  the  networking  industries,  what  that  has  always  meant  is 
that  a  firm  with  market  power  that  is  a  network-baised  firm  must 
allow  access  to  its  network,  connection  to  its  network,  on  reason¬ 
able  terms  and  conditions.  And  there  again,  for  a  network  com¬ 
pany,  there  are  two  facets  of  reasonable  terms  and  conditions.  They 
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must  be  technically  reasonable  and  they  must  be  economically  rea¬ 
sonable. 

Technically  reasonable  interconnection  must  mean  the  ability  to 
connect  with  the  incumbent’s  monopoly  network  at  points  that 
make  technical  sense  both  from  the  competitor’s  point  of  view  in 
terms  of  their  business  and  technolo^  and  the  point  of  view  of  the 
incumbent.  These  are  exactly  the  kinds  of  obligations  that  are 
tracked  and  specified  in  section  261  of  the  act. 

Similarly,  there’s  an  obligation  to  deal  in  financially  reasonable 
terms.  Everybody  in  the  tmecommunications  industiw  has  agreed 
for  at  least  the  last  decade  that  financially  reasonable  terms  for 
monopolists  to  deal  with  a  competitor  means  at  prices  that  resem¬ 
ble  incremental  costs.  In  fact,  tne  telephone  companies  themselves 
in  the  10  years  or  so  that  they  spent  successfully  and  appropriately 
fighting  to  change  additioncd  regulation  from  rate-based  relation 
to  price  cap  relation,  argued,  mostly  with  the  support  of  their 
competitors  and  with  the  acceptwce  of  regulators,  that  where  faced 
with  competition,  they  should  be  able  to  charge  prices  at  incre¬ 
mental  costs  because  prices  at  incremented  cost  are  the  prices  that 
prevail  in  a  competitive  marketplace.  These  are  obviously  akin  to 
the  obligations  that  are  tracked  in  section  262  of  the  Communica¬ 
tions  Act. 

So  the  relationship  between  the  antitrust  laws  and  the  Tele¬ 
communications  Act,  both  historically  and  in  the  ’96  act,  could  not 
be  more  different  than  the  Goldwaaaer  cotirt  described  them  to  be. 
And  in  ruling  as  it  did,  the  Goldwasser  court  was  exactly  wrong. 

The  bills  that  are  pending  before  the  Committee  today  would 
simply  sharpen  the  relationship  between  the  antitrust  laws  and  the 
Communications  Act  to  make  it  clear,  as  must  be  both  law  and  the 
policy  in  this  country,  that  a  course  of  conduct  that  violates  specific 
Federal  regulator  scheme,  which  itself  was  designed  to  open  mar¬ 
kets  to  competition,  cannot  possibly  be  a  defense  to  an  antitrust 
case  and  are  more  appropriately  regarded,  as  they  have  been  re¬ 
garded  for  decades  in  the  antitrust  law,  as  clear  evidence  of  anti¬ 
trust  violation,  an  intenal  part  of  that  case. 

I  commend  both  of  these  bills  to  the  Committee  for  preservation 
of  competition  in  our  industry.  Thank  you. 

Chairman  Sensbnbrenner.  Thank  you,  Mr.  Blumenfeld. 

[The  prepared  statement  of  Mr.  Blumenfeld  follows:] 

Prepared  Statement  of  Jeffrey  Blumenfeld 

Chairman  Senaenbrenner,  Ranking  Member  Conyers,  members  6f  the  Committee, 
good  afternoon.  Thank  you  for  the  opportunity  to  testifir  before  you  on  two  impor¬ 
tant  pieces  of  legislation: 

•  H.R.  1697 — the  Broadband  Competition  and  Incentives  Act  of  2001;  and 

•  H.R.  1698 — the  American  Broadband  Competition  Act  of  2001. 

I  am  Jefirey  Blumenfeld,  co-founder  and  managing  partner  of  the  law  firm 
Blumenfeld  &  Cohen — Technology  Law  Group*"*. 

Just  as  the  legislation  before  ue  Committee  seeks  to  reaffirm  the  proper  balance 
between  antitrust  laws  and  government  relation  in  the  communicationa  industry, 
throughout  my  professional  carrier  I  have  Been  intimately  involved  in  the  interplay 
of  these  bodies  of  law  in  the  communications  sector.  In  the  1980s,  while  at  the  Anti¬ 
trust  Division  of  the  Department  of  Justice,  I  participated  in  the  AT&T  litigation 
and  subsequently  led  the  ^up  charged  wiUi  implementing  the  AT&T  consent  de¬ 
cree.  I  left  the  /mtitrust  Division  to  start  my  own  law  firm,  recogniciiu  the  crucial 
interplay  between  the  antitrust  and  telecommunications  regulation.  For  the  past 
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decade  and  a  half  I  have  taught  telecommunications  law  and  trial  practice  at 
Georgetown  University  Law  Center.  Most  recently,  from  August  1997  to  March 
2001,  I  served  as  General  Counsel  to  Rhythms  NetConnections  Inc.,  a  data  CLEC. 
Through  all  these  experiences  I  have  developed  a  perspective  on  what  works  and 
what  doesn’t  in  opening  monopoly  markets  in  the  telecommunications  sector. 

Perhaps  the  most  important  lesson  I  have  learned  over  the  years  is  that  only 
when  the  antitrust  laws  are  mven  free  rein  will  telecommunications  competition  de¬ 
velop  properly.  In  enacting  tne  Telecommunications  Act  of  1996  (“1996  Act”),  Con¬ 
fess  clearly  intended  that  antitrust  law  continue  to  apply  along  with  the  1996  Act. 
In  fact,  the  1996  Act  includes  a  specific  antitrust  savings  clause.  Unfortunately,  a 
recent  appellate  decision,  GoldwcLSser  v.  Ameritech  Corp.,  222  F.3d  390  (7th  Cir. 
2000)  {“Uoldwassef*),  despite  the  court’s  claims  to  the  contrary,  failed  to  give  full 
force  to  this  clause,  and  instead  essentially  found  an  implied  antitrust  exemption 
that  threatens  to  foreclose  antitrust  law  as  an  avenue  for  recourse.  This,  coupled 
with  the  anticompetitive  effect  of  intransigent  behavior  by  incumbent  telephone  mo¬ 
nopolists,  cries  out  for  Congressional  action. 

H.R.  1697  and  H.R.  1698  effectively  address  these  concerns.  Regulation  under  the 
1996  Act  should  complement,  not  supplant,  the  antitrust  laws.  Congress  must  reaf¬ 
firm  the  crucial  role  that  the  antitrust  laws  have  played  and  must  continue  to  play 
in  opening  telecommunications  markets  to  competition.  To  accomplish  this  impor¬ 
tant  goal,  Congress  must  overrule  the  Goldwasser  decision.  In  addition  to  ensuring 
that  antitrust  remedies  are  available  to  competitive  carriers  and  to  the  public  at 
large,  Congress  should  provide  for  a  rapid,  fair  mechanism  for  CLECs  to  obtain  rem¬ 
edies  for  continued  incumbent  telecommunications  company  violations  of  the  1996 
Act.  The  two  bills  before  the  Committee  will  attain  these  objectives.  If  they  are  en¬ 
acted,  they  will  provide  the  necessary  complement  to  regulation  under  the  1996  Act 
and  will  enable  consumers  to  benefit  from  a  quick,  effective  infusion  of  local  tele¬ 
communications  competition. 

Today  there  is  widespread  reco^ition  that  competition  is  desirable  in  tele¬ 
communications  markets,  and  should  be  the  rule,  rather  than  the  exception.  Indeed, 
wherever  it  has  been  allowed  to  flourish,  competition  has  brought  lower  prices,  prod¬ 
uct  and  service  variety,  and  innovation  to  teJecommimications  consumers.  Antitrust 
law  has  been  the  principal  driver  of  this  telecommunications  competition.  Initially, 
regulatory  decisions  by  the  FCC,  exemplified  by  the  Carterfone  and  Specialized 
Common  Carriers  decisions,  created  opportunities  for  firms  to  enter  markets  domi¬ 
nated  by  the  Bell  System,  including  the  Bell  Operating  Companies.  Numerous  com¬ 
panies,  large  and  small,  tried  to  capitalize  on  tnese  perceived  opportunities  to  com¬ 
pete-  Faced  with  Bell  System  intransigence,  however,  they  found  the  delays  and 
costs  resulting  from  trying  to  play  the  regulatory  game  against  this  experienced, 
powerful  opponent  stymied  them  in  their  efforts  to  introduce  competition  into  the 
telecommimications  industry. 

When  these  would-be  competitors  could  not  capitalize  on  the  FCC’s  market-open¬ 
ing  decisions,  they  turned  to  the  antitrust  laws.  Through  antirust  litigation  tnese 
firms  won  si^ficant  victories.  They  established  that,  contrary  to  the  &11  System’s 
arguments,  tne  Commimications  Act  does  not  create  an  impUed  exception  to  the 
antitrust  laws.  See,  e.g..  Southern  Pacific  Comm.  Co.  v.  AT&T,  740  F.2d  980,  999- 
1000  (D.C.  Cir.  1984).  Of  equal  importance,  they  established  that  AT&T's  refusal 
to  provide  them  with  interconnection  violated  tnose  antitrust  laws.  E.g.,  MCI  v. 
AT&T,  708  F.2d  1081  (7th  Cir.  1982). 

The  culmination  of  these  private  efforts  was  the  government’s  antitrust  action 
against  AT&T  and  the  ensuing  break-up  of  the  BeU  System.  The  competitive  bene¬ 
fits  of  the  AT&T  decree  have  been  clear.  We  see  striking  evidence  of  this  in  today’s 
fierce  price  comi^tition  in  long-distance  telephone  service  and  abundant  choice  and 
innovation  in  telephone  network  equipment  and  terminal  equipment. 

The  1996  Act  was  a  natural  follow-up  to  earlier  antitrust  activity.  It  essentially 
attempted  by  Congressional  action  to  jump-start  competition  in  the  last  monopoly 
portion  of  the  telecommunications  market — the  local  market.  The  1996  Act  recog¬ 
nized  that  competitive  market  structure  and  competitive  behavior  are  the  keys  to 
creating  high-quality,  innovative,  local  telecommunications  services  at  affordable 
prices.  Inde^,  the  stated  purpose  of  the  Act  is  “[t]o  promote  competition  and  reduce 
remilation  in  order  to  secure  lower  prices  and  hi^er  quality  services  for  American 
telkximmunications  consumers  and  encourage  the  rapid  deployment  of  new  tele¬ 
communications  technologies.”  To  achieve  tnis  goal,  the  1996  Act,  among  other 
things,  established  specific  interconnection  obligations  applicable  to  incumbent  pro¬ 
viders.  These  obligatJons  were  expressly  desim^  to  promote  efficiency  and  competi¬ 
tion,  while  ensuring  that  the  incumbents  still  receive  a  reasonable  profit. 

The  1996  Act  was  thus  meant  to  serve  the  same  puiposes  as  the  antitrust  laws. 
But  Congress  did  not  envision  that  the  1996  Act  would  be  the  sole  means  of  achiev- 
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ing  those  ends.  Rather,  the  1996  Act  was  plainly  meant  to  complement  existing  anti< 
trust  obligations.  The  Act  made  this  exphcit,  providing  that  “nothing  in  this  Act  or 
the  amendments  made  by  this  Act  shall  be  construed  to  modify,  impair,  or  super¬ 
sede  the  applicability  of  any  of  the  antitrust  laws.”  47  U.S.C.  §601(bXl).  Thus,  the 
1996  Act  sought  to  create  local  competition  through  the  promulgation  of  specific  reg¬ 
ulatory  provisions,  with  the  Federal  Communications  Commission  and  state  com¬ 
missions  providing  the  details,  and  with  the  antitrust  laws  serving  their  historical 
function  of  vindicating  the  interests  of  competition. 

While  early  FCC  and  state  commission  decisions  provided  much  hope  for  competi¬ 
tors,  it  now  appears  that,  as  in  the  past  and  as  Congress  anticipated,  communica¬ 
tions  regulations  alone  is  not  enough  to  counteract  the  intransigence  of  the  incum¬ 
bent  monopoly  providers  and  create  competitive  markets.  ILECs  have  shown  time 
and  again  that  they  will  resist  and  negate  competition  by  using  evenr  loophole  in 
the  regulations  and  the  narrowest  interpretation  of  their  regulatory  ooligations.  In 
addition,  the  regulatory  process  is  inherently  slow-paced.  For  example,  incumbent 
providers  challenged  the  FCC*8  authority  to  promulgate  pricing  rules  for  inter¬ 
connection  and  access  to  their  local  networks,  as  well  as  the  merits  of  the  rules 
themselves.  Only  this  coming  fall,  over  five  and  a  half  years  after  the  pass^e  of 
the  1996  Act,  will  the  Supreme  Coiirt  hear  a  challenge  to  the  merits  of  the  TOC’s 
pricing  rules  and  potentially  provide  the  competitive  sector  of  the  industry  with  the 
pricing  certainty  necessary  to  develop  long  term  business  plans. 

These  realities  have  seriously  retarded  the  competitive  provision  of  advanced  serv¬ 
ices.  For  instance,  due  in  large  part  to  howls  of  protest  from  incumbents,  it  took 
the  FCC  over  two  years  to  complete  its  line  sharing  proceeding,  and  this  Order  is 
now  in  the  courts,  three  years  after  the  issue  was  raised.  In  light  of  the  ILECs’  abil¬ 
ity  and  willingness  to  continually  tie  the  regulatory  process  in  knots,  addilioned  ave¬ 
nues  of  recourse  are  needed  to  open  local  markets. 

This  is  not  to  say  that  federal  and  state  regulators  are  failing  to  act  to  open  the 
local  market.  Rather,  federal  and  state  regulators  simply  do  not  wield  a  heavy 
enough  club  to  truly  stop  ILEC  behavior  intended  to  retain  their  local  monopolies. 
For  example,  Verizon  generated  $63  billion  in  revenues  in  2000,  or  $173  million  per 
day.  Even  if  the  TOC’s  enforcement  authority  is  increased  to  a  maximum  of  $10  mil¬ 
lion  (as  requested  by  Chairman  Powell  and  as  is  currently  under  consideration  in 
the  Committee  on  Energy  aind  Conunerce),  even  the  most  egrepous  and  willful  con¬ 
tinuing  violation  of  the  1996  Act  by  Verizon  would  only  result  in  a  fine  of  less  than 
6%  of  its  revenues  for  one  day.  In  fact,  even  if  the  FCC  fined  Verizon  $10  million 
per  day  each  day  of  the  year,  the  fines  would  amount  to  only  3  weeks  of  revenues. 
Clearly,  regulators  do  not  have  the  tools  to  pry  open  local  markets  against  the  wish¬ 
es  of  incumbents. 

Conm*es8  attempted  to  provide  the  ILECs  with  incentives  to  cooperate  in  opening 
their  l^al  markets  to  competition  by  permitting  them  to  enter  the  long  distance 
markets  in  their  home  regions  if  they  opened  their  local  markets  to  competition — 
so-called  Section  271  authority — but  this  has  failed  to  provide  sufficient  incentives. 
Instead,  the  ILECs  have  determined  that  there  is  more  value  in  protecting  their  mo¬ 
nopoly  market  share  than  in  providing  in-region  long  distance.  FHve  years  after  the 
1996  Act  passed,  incumbents  nave  gained  S^tion  27l  authority  in  only  five  states, 
and  only  after  a  long  process  of  fits  and  re-starts  in  seeking  such  authority.  And 
even  in  these  states,  ILECs  still  wield  monopoly  market  power,  and  will  now  do  so 
without  the  incentives  Section  271  provides  to  cooperate  in  opening  the  local  mar¬ 
ket.  In  fact,  once  Verizon  (then  Bell  Atlantic)  received  Section  271  authority  in  New 
York,  its  performance  in  comping  with  the  1996  Act  declined,  resulting  in  Verizon 
agreeing  to  pay  up  to  $27  nuluon  if  its  performance  remained  substandard.  In  es¬ 
sence,  Verizon  exchanged  a  sum  eoual  to  roughly  four  hours’  revenues  for  the  right 
to  shirk  its  obligations  imder  the  1996  Act. 

The  current  state  of  competition  demonstrates  that  regulation  is  insufficient  to 
open  local  telecommunications  markets  on  its  own.  Over  five  years  after  the  passage 
or  the  1996  Act,  ILECs  still  control  almost  92%  of  the  local  market.  After  a  prom¬ 
ising  few  years,  almost  every  single  competitive  carrier  is  struggling  not  just  to  com¬ 
pete  with  the  ILECs,  but  merely  to  survive.  CLECs  that  once^ad  stock  valuations 
of  hundreds  of  millions,  if  not  billions,  of  dollars  have  been  forced  to  exit  the  mar¬ 
ket.  Winstar,  NorthPoint,  e, spire  and  others,  once  so  high-flying,  filed  for  bank¬ 
ruptcy  in  recent  months.  Other  CLECs  are  on  the  verge  of  bankruptcy.  Those  that 
are  not  in  quite  this  dire  situation  have  still  watched  their  stock  values  dr^  well 
over  50%,  and  in  some  instances  over  90%.  These  declines  have  forced  CLeCb  to 
curtail  expansion  plans,  particularly  because  these  plans  often  require  expending 
well  over  sixty  percent  or  a  start-up  compan/s  revenues,  as  compared  to  the  ap¬ 
proximately  twenty  percent  of  revenues  that  iLECs  spend  on  capital  expenditures. 
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Moreover,  the  companies  best  financed  to  enter  the  local  markets  of  the  incum¬ 
bent  providers  are  the  other  ILECs.  The  1996  Act  lifted  all  restrictions  on  ILECs 
provioing  either  local  or  long  distance  services  out-of-region,  yet  out-of-region  ILEC 
local  competition  has  not  materialized,  and  ILECs  are  eschewing  the  opportunity  to 
enter  long  distance  markets  outside  their  locfd  monopoly  regions.  Rather,  the  ILECs 
are  only  interested  in  providing  competitive  long  distance  service  in  markets  where 
they  can  leverage  their  existing  local  monopolies. 

Faced  again  with  Bell  company  intransigence  and  delay,  and  seeing  the  promise 
of  the  19^  Act  fade  as  the  years  pass,  would-be  competitor  and  consumers  are 
again  turning  to  the  antitrust  laws.  As  it  attempted  to  do  with  the  savingjs  clause 
in  the  1996  Act,  Congress  must  again  ensure  that  antitrust  remedies  remain  avail¬ 
able  for  behavior  that  not  only  violates  the  antitrust  laws,  but  may  also  violate  the 
1996  Act.  CLECs  like  Covad  and  Intermedia  have  filed  antitrust  suits  alleging  mo¬ 
nopolization  by  the  ILECs,  and  consumers  have  filed  class  actions  relyii^  on  similar 
allegations.  Goldwasser  is  one  of  these  actions,  but  it  stands  out  for  its  far-reaching, 
wrong-headed  pronouncements  on  the  application  of  the  antitrust  laws  to  the  tele¬ 
communications  industry.  In  Goldwasser  a  panel  of  the  Seventh  Circuit  affirmed 
dismissal  of  a  complaint  that,  among  other  things,  charged  Ameritech  with  monopo¬ 
lization  under  Section  2  of  the  Sherman  Act.  Tnat  decision,  if  followed  by  other 
courts,  threatens  to  undo  the  combination  of  regulation  and  antitrust  enforcement 
that  has  proven  so  beneficial  over  the  years. 

Two  of  Goldwa88er*3  holdings  are  especially  problematic.  The  first  involved  com- 

ait  allegations  that  the  court,  viewed  as  claims  that  Ameritech’s  behavior  was  il- 
simpTy  because  it  violated  the  1996  Act.  In  dismissing  these  allegations,  the 
court  strongly  implied  that  the  obligations  imposed  by  the  1996  Act  categorically 
could  not  be  obligations  imposed  by  the  antitrust  laws,  and  therefore  that  conduct 
violating  the  199N6  Act  could  not  violate  the  antitrust  laws.  The  court  did  not  con¬ 
sider  whether  the  alleged  conduct  could  constitute  an  independent  violation  of  the 
antitrust  laws,  whatever  the  status  of  that  conduct  under  the  1996  Act,  nor  did  it 
account  for  prior  decisions  holding  that  the  violation  of  regulatoiy  requirements  re¬ 
lated  to  the  promotion  of  competition  can  lead  to  a  finding  of  antitrust  liability.  See, 
e,g.,  Farley  Transp,  Co.  V.  Santa  Fe  Trail  Transp.  Co.,  786  F.2d  1342  (9tn  Cir. 
1985);  Western  Concrete  Structures  Co.  u.  Mitsui  &  Co.,  760  F.2d  1013  (9th  Cir. 
1985).  Unfortunately,  some  district  courts  in  other  Circuits  have  followed  this  aspect 
of  Goldwasser.  Law  Offices  of  Curtis  V.  Trinko  v.  Bell  Atlantic,  No.  00  Civ.  1910 
(SHS)  (S.D.N.Y.  2000);  Intermedia  Communications  v.  BellSouth  Telecommuni- 
cations.  Case  no.  8:00  Cov.-1410-T-24(c)  (M.D.  Fla.  2000). 

The  court  dismissed  other  allegations  in  the  Goldwasser  complaint  with  the  hold¬ 
ing  that  the  1996  Act  “must  take  precedence  over”  the  antitrust  laws  when  the  two 
statutory  schemes  cover  the  scune  field.  This  is  nothing  less  than  an  erroneous  con¬ 
clusion  that  the  1996  Act  creates  an  implied  exemption  fix)m  the  antitrust  laws.  It 
gives  short  shrift  to  the  saving  clause  in  the  1996  Act,  which  explicitly  forbids  an 
implied  antitrust  exemption.  'Hie  court  attempts  to  explain  away  tne  savings  clause 
by  interpreting  it  to  cover  only  markets  that  are  not  regulated  because  they  have 
bi^ome  sufficiently  competitive.  This  is  a  Catch-22  of  the  highest  order:  forbidding 
antitrust  suits  when  there  is  a  monopoly  that  is  regulated,  and  permitting  them 
only  when  the  market  power  that  coiud  support  a  monopolization  claim  no  longer 
exists. 

Goldwasser  also  ignores  consistent  precedent  teaching  that  federal  regulation 
under  the  Communications  Act,  even  before  it  contained  a  savings  clause,  did  not 
result  in  an  implied  antitrust  exemption.  And  finally,  Goldwasser  fails  to  account 
for  the  history  of  productive,  pro-competitive  interplay  between  antitrust  law  and 
telecommunications  regulation. 

H.R.  1697  and  H.R.  1698  represent  pro-competitive,  pro-consumer  responses  to 
Goldwasser  and  to  current  conditions  in  telecommunications  markets.  H.R.  1698 
confirms  that  the  antitrust  savings  clause  to  the  1996  Act  means  what  it  says — 
nothing  in  the  Act  supercedes  the  antitrust  laws,  and  the  antitrust  laws  are  to  be 
given  mil  play  in  this  industry.  Given  the  histoiy  of  this  industry  and  the  centrality 
of  the  antitrust  laws  in  achieving  the  competition  we  see  in  some  segments  of  the 
industry  today,  the  wisdom  of  this  approach  is  indisputable. 

H.R.  1698  also  reflects  a  proper  recognition  that  the  market-opening  provisions 
of  the  1996  Act  embody  Congressional  establishment  of  rules  of  conduct  necessary 
to  promote  telecommunications  competition.  Congress  plainly  intended  that  the 
1996  Act  be  a  prescription  for  competition,  and  it  imposed  a  set  of  duties  on  incum¬ 
bent  carriers  to  achieve  that  objective. 

Those  duties  are  largely  grounded  in  the  antitrust  laws,  and  the  seminal  antitrust 
decisions  in  the  telecommunications  industry.  It  is  correct,  as  the  Goldwasser  couri 
observed,  that  the  Colgate  doctrine  recogmzed  that  an  integral  part  of  economic 
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freedom  recognized  by  the  antitrust  laws  is  the  right  to  refuse  to  do  business.  It 
is  also  correct,  however,  that  for  a  firm  with  market  power  that  right  is  not 
unbounded.  Beginning  at  least  as  early  as  U.S.  v.  Terminal  Railroad  Ass'n  of  St. 
Louis^  224  U.S.  383  (1912),  and  continuing  through  Aspen  Skiing  Co.  v.  Aspen  High¬ 
lands  Skiing  Corp.j  472  U.S.  585  (1985)  and  Eastman  Kodak  Co.  v.  Image  Technical 
Services,  Inc.,  6()4  U.S.  451  (1992),  the  antitrust  laws  have  .uniformly  held  that  a 
firm  with  market  power  violates  the  law  when  it  engages  in  a  predatory  refusal  to 
deal,  conduct  with  the  purpose  and  effect  of  harming  competition.  Where  the  refusal 
to  deal  with  a  competitor  would  be  ille^  predatory  conduct  for  a  firm  with  market 
power,  that  firm  is  obligated  to  deal  with  its  competitors  on  reasonable  terms  and 
conditions. 

In  a  networking  industry,  whether  railroading  or  telecommunications,  the  anti¬ 
trust  obligation  for  a  firm  with  market  power  to  deal  with  its  competitors  on  reason¬ 
able  terms  and  conditions  translates  to  an  obligation  on  the  part  of  the  incumbent 
with  market  power  to  connect  its  network  with  the  networks  of  its  competitors  on 
reasonable  terms  and  conditions.  E.g.,  Terminal  Railroad  As8%  supra;  MCI  v. 
AT&T,  supra. 

In  the  telecommunications  industry,  **reasonableness”  has  two  components:  tech¬ 
nical  and  financial.  Technically  reasonable  terms  reqmre  connection  or  the  networks 
at  technically  feasible  points  of  the  two  networks.  When  competition  came  to  the 
long  distance  market,  the  antitrust  courts  eventually  determined  that  connection  be¬ 
tween  the  networks  of  the  Bell  System  and  its  competitors  was  required  in  a  way 
that  would  allow  the  long  distance  com])any  to  reach  its  customers  over  the  local 
loop  plant  of  the  local  telephone  companies.  This  reouirement  has  become  the  now 
common  and  widely  accepted  practice  of  local  access.  Interestingly,  if  we  restate  that 
in  the  somewhat  pejorative  jargon  the  ILECs  like  to  use  in  these  disciissions,  the 
ILECs  would  say  Hhe  antitrust  courts  forced  us  to  allow  our  competitors  to  use  our 
networks  to  serve  their  customers.”  Connection  between  networks  for  competition  in 
the  local  market  on  technically  reasonable  terms,  given  the  businesses  and  tech¬ 
nologies  at  issues,  would  mean  a  variety  of  feasible  connection  points,  including  con¬ 
nection  for  local  loops,  connection  for  local  switches.  In  other  words,  antitrust  deter¬ 
minations  of  techmcally  reasonable  connection  points  would  result  in  obl^ations 
much  like  those  impost  by  Sections  251  and  271  (despite  the  semantic  difference 
that  the  1996  Act  uses  the  term  “unbundling”  to  denote  connection  at  certain  net¬ 
work  points). 

Financially  reasonable  terms  generally  would  translate  to  financial  terms  that 
would  prevail  in  a  competitive  market,  that  is,  that  the  incumbents  should  be  able 
to  charge  for  connection  the  amounts  they  woiild  be  able  to  charge  in  a  competitive 
market,  i.e.,  in  a  market  where  they  facM  competition  for  the  sme  of  network  con¬ 
nections.  In  the  telecommunications  industry  competitive  prices  are  measured  by  in¬ 
cremental  cost.  This  approach  is  agreed  upon  not  o^  by  all  regulators,  but  by  all 
industry  participants  as  weU,  including  the  ILECs.  Throughout  the  late  19808  and 
early  19908,  as  the  ILECs  actively  sou^t  to  change  the  re^atory  scheme  from  rate 
base  regulation  to  price  cap  relation,  they  uimormly  €u*gued — successfully,  and 
generally  with  the  concurrence  of  their  competitors — ^that  where  they  faced  competi¬ 
tion  they  should  be  able  to  price  at  incremental  cost,  because  incremental  cost  was 
^he  appropriate  measure  of  a  competitive  price.  This,  of  course,  is  exactly  the  con¬ 
cept  that  IS  captured  in  Sections  252  and  271.  In  antitrust,  regulation  and  the  1996 
Act,  incremental  cost  includes  a  competitive  rate  of  return  or  “reasonable  profit.” 

Thus,  the  market  opening  requirements  of  the  Act  are  closely  tied,  in  both  pur¬ 
pose  and  substance,  to  the  duties  imposed  by  the  antitrust  laws.  This  is  a  far  cry 
from  the  Goldwasser  view  that  the  obligations  imposed  by  the  1996  Act  are  some¬ 
how  alien  to  the  competitive  regime  of  the  antitrust  laws.  The  Goldwasser  view  is 
simply  wrong  as  a  matter  of  antitrust  law  and  antitrust  history  in  this  indust^. 
Contrary  to  the  (jroldwasser  view,  the  Act’s  specific  requirements  are  consistent  with 
antitrust  law,  and  complement  and  effectuate  general  duties  established  imder  anti¬ 
trust  laws.  H.R.  1698  properly  recognizes  that  aspect  of  the  1996  Act,  by  allowing 
antitrust  courts  and  antitrust  enforcers  to  look  to  the  Act  for  guidance  in  measuring 
behavior  under  the  antitrust  laws. 

H.R.  1697  embodies  another  important  link  between  antitrust  principles  and  the 
1996  Act.  The  1996  Act’s  bargain  with  the  RBOCs,  set  out  in  Section  271  of  the  Act, 
was  that  they  could  begin  provide  long-distance  service  originating  in  their  own  re¬ 
gions  when,  on  a  state-by-state  basis,  they  satisfied  a  competitive  checklist  meant 
to  demonstrate  that  the  local  exchange  markets  that  they  had  historically  domi¬ 
nated  were  open  to  competition.  The  history  of  the  telecommunications  industry 
teaches  us,  however,  that,  despite  regulatory  re<}uirementa  meant  to  foster  competi¬ 
tion,  incumbent  telephone  monopolists  have  a  distressing  abUity  to  thwart  competi¬ 
tion  by  abusing  their  market  power.  Regrettably,  it  is  iM^ming  clear  that  in  prac- 
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tice  Section  271  is  an  example  of  the  failure  of  such  a  requirement.  Even  in  the  few 
states  where  the  PCC  has  granted  the  ILEC  authority  to  provide  in-region  long-dis¬ 
tance  service  by  finding  that  the  ILEC  has  met  the  market-opening  requirements 
of  Section  271,  the  competition  envisioned  by  the  1996  Act  remains  minimal. 

By  adding  a  reouirement  that  incumbents  seeking  Section  271  approval  not  have 
monopoly  power,  H.R.  1697  provides  an  important  competitive  sate^ard.  By  com¬ 
mitting  the  question  of  monopoly  power  to  the  Department  of  Justice  and  providing 
a  clear  standard  based  on  market  shares,  the  legislation  provides  for  a  well-in¬ 
formed  decision  by  government  officials  with  expertise  and  long  experience  in  both 
antitrust  principles  and  telecommunications  markets.  Under  this  provision  Anti¬ 
trust  Division  officials  will  apply  the  full  spe<^rum  of  their  knowledge  of  tele¬ 
communications  markets  and  their  familiarity  with  antitrust  anadysis  to  determine 
whether  an  ILEC  has  market  power.  If  there  is  such  a  finding  of  market  power.  Sec¬ 
tion  271  authority  will  not  be  available.  In  addition,  the  Bill  would  establish  that 
no  ILEC  with  a  market  share  of  85%  or  more  could  receive  Section  271  authority. 

Both  of  these  provisions  are  salutary  efforts  to  import  the  key  antitrust  concept 
of  market  power  into  Section  271.  A  possible  concern  with  these  provisions  arises 
out  of  the  oiirs  market  share  standard.  That  standard  is  best  read  to  identify  only 
situations  in  which  an  ILEC  has  market  power  and  thus  cannot  receive  Section  271 
authorization.  That  is,  the  bill  provides  tnat  the  Attorney  General  can  never  ^ant 
Section  271  relief  where  an  ILEC  has  a  market  share  of  85%  or  higher  in  either 
the  business  or  residential  markets.  My  concern  is  that  the  provisions  might  be  mis¬ 
read  to  embody  a  negative  implication,  i.e.,  to  say  that  an  ILEC  with  less  than  85% 
market  share  must  meet  the  requirements  of  S^ion  271.  The  Committee  should 
foreclose  the  possibility  of  the  Bill  being  read  to  imply  that  ILECs  with  a  market 
share  less  than  85%  do  not  have  market  power.  The  85%  standard  is  well  in  excess 
of  the  level  at  which  courts  have  been  willing  to  find  full-blown  monopoly  power, 
and  such  a  reading  would  be  inconsistent  with  the  role  that  the  Bill  assigns  to  the 
Department  of  Justice.  Therefore,  and  perhaps  in  an  excess  of  caution,  the  Com¬ 
mittee  may  wish  to  consider  adding  language  to  the  Bill  or  the  legislative  history 
to  ensure  the  correct  reading. 

H.R.  1698  also  provides  a  solution  to  one  of  the  most  vexing  problems  with  both 
traditional  antitrust  and  1996  Act  regulatopr  tools  for  opening  the  local  market:  it 
would  create  a  mechanism  that  enables  individual,  speeay,  mmtistate  dispute  reso¬ 
lution  of  interconnection  agreement  disputes.  While  such  a  remedy  is  limited  to  the 
rights  negotiated  or  arbitrated  into  an  interconnection  agreement,  the  45-day  com¬ 
mercial  arbitration  dispute  resolution  provision  would  enable  competitors  to  have 
specific  allegations  of  ag^reement  violations  remedied  in  a  matter  of  weeks,  rather 
than  the  years  that  are  often  necessary  for  antitrust  and  regulatory  proceedings. 
While  antitrust  (or  regulatory)  remedies  would  generally  be  necessary  to  cure  over¬ 
arching  anti-competitive  behavior,  commercial  arbitration  with  discovery  rights  and 
a  45-day  decision  window  will  enable  CLECs  to  obtain  redress  for  specific  inter¬ 
connection  aCTeement  violations.  Such  rapid,  cost-effective  redress  is  essential  if  in¬ 
dividual  CLECs,  struggling  to  stay  afloat  today,  are  to  be  able  to  afford  to  address 
specific  ILEC  bad  acts  in  time  to  t^e  advantage  of  the  remedies. 

In  conclusion,  the  interplay  between  antitrust  law  and  telecommunications  regula¬ 
tion  is  crucial  to  the  development  of  competition  in  local  telecommunications  mar¬ 
kets.  In  light  of  current  trends  in  the  market  and  the  unfortunate  holding  of 
Goldwasser^  it  is  imperative  that  Congre^  step  in  and  reaffirm  what  the  1996  Act 
antitrust  savins  clause  says — that  antitrust  law  and  communication  regulation 
complement  each  other  in  the  battle  to  create  local  telecommunications  competition. 
H.R.  1697  and  1698  would  accomplish  this  and  therefore  should  be  passed. 

Thank  you. 

Chairman  Sensenbrenner.  Mr.  Malone. 

TESTIMONY  OF  MR*  JOHN  F.  MALONE,  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  THE  EASTERN  MANAGEMENT  GROUP, 
BEDMINSTER,  NEW  JERSEY 

Mr.  Malone.  Thank  you,  Mr.  Chairman,  Ranking  Member, 
Members  of  the  Committee.  For  20  years,  I  have  been  President  of 
a  management  consulting  companv  working  in  the  communications 
sector  exclusively.  All  of  our  nrm^s  400  clients  are  either  carriers, 
including  CLECs,  ILECs,  interexchange  carriers,  or  manufacturers 
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or  software  companies.  Our  business  is  to  help  our  clients  compete 
effectively  in  a  crowded  telecommunications  market. 

I’d  like  to  share  with  you  some  insights  about  the  CLEG  market 
today  based  upon  our  experience.  Right  now,  there  are  150  CLECs 
operating  in  the  United  States,  according  to  NPRG.  In  each  of  the 

15  largest  markets  in  the  United  States,  there  are  an  average  of 

16  Competitive  Local  Exchange  Carriers  working  within  those  mar¬ 
kets.  Frankly,  I  thiitk  that’s  too  many. 

The  next  150  markets  boast  an  average  of  three  CLECs  per  mar¬ 
ket.  I  think  that’s  closer  to  the  right  number.  Lots  of  CLECs  have 
targeted  these  smaller  markets  and  found  far  less  competition, 
companies  like  KMC,  Commonwealth.  Smart  business  thinking,  as 
far  as  Fm  concerned. 

CLECs  right  now  are  bulldozing  through  the  ILEC  marketplace. 
The  FCC  just  remrted  that  CLECs  now  have  8  percent,  or  8.6  per¬ 
cent,  share  of  all  the  access  lines.  They’ve  captured  15  percent  of 
the  marketplace  for  small  and  medium  business  size  customers. 
CLECs  have  20  percent  market  share  of  business  customers  in 
many  cities,  and  20  percent  total  market  share  of  all  customers,  in¬ 
cluding  residence,  in  some  non-major  areas. 

Interestingly,  one-half  of  all  businesses  who  either  start  up  and 
procure  telephone  service  or  are  relocating  are  passing  those  orders 
to  Competitive  Local  Exchange  Carriers.  Let  me  repeat  that.  One- 
half  of  the  businesses  who  are  putting  in  service  are  giving  the 
business  to  CLECs. 

So,  if  this  industry  is  so  great,  then  why  isn’t  anybody  making 
money?  I  think  that’s  a  really  go^  question.  I’d  like  to  share  with 
you,  based  on  my  experience  working  with  CLECs,  three  reasons 
why. 

Number  one,  there  is  far  too  much  competition  in  this  market¬ 
place.  Venture  capitalists  know  when  they  put  money  into  compa¬ 
nies  that  about  one  in  every  seven  investments  will  work.  Behind 
every  one  of  the  150  CLECs,  there  is  a  good  venture  capitalist,  and 
these  venture  capitalists,  if  you  polled  them,  would  say,  with  one- 
seventh  of  the  investments  expected  to  work  long  term,  we  figure 
this  marketplace  ought  to  hold  about  21  profitable  CLECs,  not  150. 
Not  every  CLEC  can  be  expected  to  survive  and  we  can’t  make 
them. 

Reason  number  two,  bad  business  plans.  I’ve  seen  a  lot  of  CLEC 
business  plans.  They  don’t  reflect  competing  against  anybody  ex¬ 
cept  the  phone  company.  Eveiy  major  city  I  indicated  has  an  aver¬ 
age  of  15  CLECs.  Think  of  Reagan  National  Airport,  15  shuttles, 
aU  competitors,  departing  every  houu'  on  the  hour  for  La  Guardia. 
If  that  sounds  preposterous,  imagine  that  each  one  of  them  thought 
that  the  only  competition  they  would  face  would  be  the  Amtrak 
Metroliner. 

Tampa  is  a  fairly  typical  CLEC  target.  It’s  not  in  the  15  largest 
cities,  it’s  a  little  bit  smaller  than  that.  It’s  got  36  CLECs  operating 
in  the  city.  Each  CLEC  has  an  extensive  network  that  they  put  in 
place.  Each  CLEC  must  sign  up  about  6,000  business  customers  in 
order  to  hope  to  break  even  on  their  investments  or  theyll  risk  ex¬ 
tinction— 6,000  business  customers.  But  Tan^a  doesn’t  have  6,000 
business  customers  for  each  of  36  CLECs.  That  would  be  over  a 
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quarter  of  a  million  businesses.  Tampa's  got  about  5  percent  of  that 
numl^r  of  businesses.  That’s  an  example  of  bad  business  planning. 

Problem  number  three,  operating  company,  or  operating  prob¬ 
lems  with  businesses.  Many  CLECs  face  enormous  amoimts  of  em¬ 
ployee  turnover.  Two-hundred  percent  per  year  employee  turnover 
is  not  uncommon.  If  your  employees  are  turning  over  every  6 
months,  think  of  it  as  every  6  months,  all  the  employees  take  their 
passes  and  hand  them  in  and  walk  out  the  front  door.  You  can’t 
build  a  business  that  way.  It  doesn’t  surprise  me  that  CLECs  find 
that  one-quarter  to  one-half  of  their  customers  leave  each  year,  and 
it’s  not  because  the  telephone  companies  are  messing  around  with 
the  CLECs,  it’s  because  the  CLECs  are  messing  around  with  them¬ 
selves.  Funny  thing,  many  sales  reps  leave  a  CLEC  and  then  take 
their  customers  with  them. 

In  conclusion,  the  CLEC  industry  is  robust.  It  does  have  prob¬ 
lems,  of  course.  I  make  a  living  solving  them.  But  CLECs  report 
to  us  that  the  problems  that  they  have  are  well  within  their  control 
and  they’d  like  to  be  able  to  be  left  alone,  at  least  on  the  operating 
level,  to  solve  them. 

I  just  would  like  to  finish  by  saying  that  it  would  please  me  if 
I  might  enter  into  the  record  as  part  of  my  testimony  a  piece  that 
was  in  this  morning’s  Wall  Street  Journal.  It’s  headlined  by  Yochi 
Dreazen,  the  writer,  “Bells’  Rivals  Double  Local  Market  Share,” 
based  on  a  report  that  came  out  from  the  FCC  purporting  CLEC 
penetration  last  year. 

Chairman  Sensenbrenner.  Without  objection,  the  article  will  be 
included. 

[The  information  of  Mr.  Malone  follows:] 
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Mr.  Malone.  Thank  you  for  your  attention. 

[The  prepared  statement  of  Mr.  Malone  follows:] 

Prepared  Statement  of  John  Malone 

Mr.  Chairman  and  Members  of  the  Committee.  My  name  is  John  F.  Malone.  I  am 
President  and  CEO  of  The  Eastern  Management  Group.  Thank  you  for  inviting  me 
to  share  with  you  my  knowledge  and  views  of  the  competitive  telecommunications 
industiy.  I  trust  these  insights  will  be  helpful  as  you  endeavor  to  formulate  judg> 
ments  regarding  both  the  ‘'American  Broadoand  Competition  Act  of  2001”,  and  the 
“Broadband  Competition  and  Incentives  Act  of  2001”. 

My  firm,  The  Eastern  Management  Group,  is  a  management  consultancy.  For 
more  than  20  years  we  have  assisted  Incumoent  Local  Exchange  Carriers  (ILEC), 
Interexchange  Carriers  (DCC),  Competitive  Local  Exchange  Carriers  (CLEC),  Inter¬ 
net  Service  Providers  (ISP),  Operations  Support  Systems  (OSS)  software  developers, 
and  network  infrastructure  manufacturers.  We  have  assisted  our  clients  by  devel¬ 
oping  business  strategies  and  operating  plans  that  help  each  one  to  compete  effec¬ 
tively  in  a  crowded  te]e<x)mmunication8  environment.  The  Eastern  Management 
(}roup  has  more  than  400  clients  worldwide. 

Amons  The  Eastern  Management  Group’s  clients  are  such  distinguished  firms  as 
AT&T,  Verizon,  Nortel,  and  Telcordia  Technolomes.  In  addition  we  are  proud  to 
have  a  remarkable  list  of  CLEC  clients,  dating  back  to  the  early  19908,  when  my 
firm  first  assisted  Centex  Telemanagement,  now  a  component  of  WorldCom,  with  re¬ 
fining  its  business  operations. 

There  is  a  robust  and  healthy  market  for  competition  in  the  communications  in¬ 
dustry  today.  More  than  150  CLECs  contend  for  business  against  the  incumbent 
telephone  companies.  Each  of  the  largest  15  markets  (Tier  I  MSAs)  is  home  to  an 
average  of  15  CLECs. 

The  next  150  markets  (Tier  II,  III,  IV  MSAs)  are  each  served  by  an  average  of 
three  CLECs.  And  how  big  is  a  Tier  IV  market?  Chico  Paradise,  California  is  the 
165th  lar^st  MSA  according  to  the  Department  of  Commerce,  with  a  population  of 
200,000.  T^ree  CLECs  in  a  market  is  a  comfortable  number  of  businesses  to  be  com¬ 
peting  against  the  incumbent  telephone  company.  However  there  is  evidence  that 
some  of  these  smaller  markets  are  beginning  to  get  very  crowded  with  CLECs, 
which  may  eventually  pose  problems. 

CLECs  have  successfully  penetrated  the  customer  base  of  the  incumbent  tele¬ 
phone  companier}.  According  to  the  FCC,  CLECs  have  successf^ly  devoured  more 
than  seven  percent  of  the  ILEC  business.  The  US  Telecommunications  Association 
(USTA)  contends  that  CLECs  serve  20  million  access  lines,  though  the  actual  num¬ 
ber  may  be  far  greater. 

Such  penetration  numbers  do  not  tell  the  entire  storv.  CLECs  are  not  known  to 
target  tne  residential  customer.  Focused  primarily  on  business  customers,  CLECs 
enjoy  greater  than  15  percent  share  of  the  meu'ket  for  medium  and  large  business 
customers.  In  some  cities  the  CLEC  market  share  is  substantiaUy  above  20  percent. 

One-half  of  all  companies,  acquiring  telephone  service  for  the  first  time,  or  relo¬ 
cating,  buy  from  a  CLEC. 

BellSouth  losses  to  CLECs  are  on  the  order  of  $30  million  per  month.  Verizon 
monthly  losses  to  CLECs  exceed  $40  million. 

Given  the  environment  described,  it  is  prudent  to  ask  why  CLECs  are  not  yet 
making  money,  and  why  are  bankruptcies  being  filed.  The  answer  is  that  to  succeed, 
CLECs  need  four  things:  1.)  Business  plans,  2.)  Management,  3.)  Back-office,  and 
4.)  Money.  On  occasion  one  or  more  of  these  requirements  is  absent. 

The  CLEC  market  is  saturated  with  competitors.  In  business  school,  students 
learn  that  empirical  evidence  exists  to  demonstrate  no  more  than  five  competitors 
can  successfully  compete  within  a  market.  For  any  business,  including  a  CLEC,  to 
knowingly  enter  into  a  market  edready  occupied  by  more  than  five  competitors  is 
worse  than  bad  judgment  it  is  suicidal.  Yet  in  the  15  largest  markets,  from  New 
York  (1)  to  Phoenix  (15),  there  are  an  average  of  15  CLECs  doing  business  in  each 
market. 

If  Reagan  National  Airport  offered  15  competing  Shuttles  to  LaGu6u‘dia.  each  one 
departing  on  the  hour,  anyone  might  rightfully  question  whether  all  these  com¬ 
peting  companies  had  sound  business  plans  or  common  sense.  Yet  this  is  anedogous 
to  the  current  situation  in  the  CLEC  market. 

The  cornerstone  of  a  CLEC  business  is  a  large  computer  called  a  Centrad  Office, 
which  routes  the  CLEC  customers’  calls.  Beginning  in  1996,  with  the  passage  of  the 
Telecommunications  Act,  CLECs  began  to  p\ux:hase  these  devices.  Each  CLEC 
would  purchase  one  for  each  city  in  which  it  operated. 
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At  a  ptirchase  price  of  $6  million  per  Central  Office,  a  CLEG  needs,  on  average, 
6000  customers  connected  to  each  Central  Office  to  cover  costs. 

In  a  city  where  16  CLECs  are  competing  for  customers,  tho  aggregation  of  CLECs 
would  require  a  total  of  90,000  customers  (15  X  6000)  if  they  all  hope  to  succeed. 
Since  CLECs  choose  not  to  serve  residential  customers,  this  means  that  90,000  busi¬ 
ness  customers  must  be  signed-up  for  service.  It  is  interesting  to  note  that  a  city 
(MSA)  with  a  population  of  3  million  (Tier  I)  will  have  on  the  order  of  100,000  busi¬ 
nesses.  It  is  improbable  that  15  CLECs  could  expect  to  capture  90  percent  of  any 
market. 

Should  a  city  with  a  population  of  2  million  have  15  CLECs  the  unfortunate  cir¬ 
cumstance  is  that  only,  on  average,  70,000  businesses  would  exist  and  not  the 
90,000  required  by  the  CLECs. 

The  Tanrna  MSA  ranks  number  21  in  size  according  to  the  Census  Bureau.  It 
boasts  36  CLECs  operating  in  the  city.  Collectively  these  CLECs  own  41  Central 
offices.  This  should  require  that  the  36  CLECs  be  capable  of  siming-up  250,000 
business  customers.  Tampa  has  onlv  a  small  fraction  of  the  number  of  businesses 
CLECs  would  need  as  customers  if  they  were  ever  to  prosper. 

Standing  behind  each  of  the  150  CLECs  is  a  Venture  Capitalist,  the  investor  of 
first-resort.  No  Venture  Capitalist  expects  all  portfolio  companies  to  succeed.  One 
in  seven  is  a  likely  expectation.  Of  150  CLECs,  21  companies  is  the  total  number 
of  successful  ventures  tnat  Venture  Capitalists  would  probably  expect  to  see  remain¬ 
ing  when  the  market  settles-down. 

As  an  industry,  CLECs  have  done  better  at  signing  up  customers  than  servicing 
them.  Employee  turnover  for  many  CLECs  is  200  percent  a  year  meaning  the  aver¬ 
age  employee  stays  on  the  pawoll  for  six  months. 

There  is  a  lot  of  training  that  goes  into  preparing  a  CLEC  employee  to  meet  cus¬ 
tomer  needs.  Though  three  months  is  typically  allocated  to  training  one  could  not 
easily  profess  to  be  an  expert  in  less  than  a  year. 

Even  at  12  months  of  experience,  sales  people  frequently  sell  only  $1,000  per 
month  of  new  business  when  more  than  double  that  amount  is  required  to  ^w  a 
healthy  CLEC.  Customer  Service  people  with  similar  experience  are  just  beginning 
to  see  a  payoff  in  fewer  typed  errors  on  orders  passed  to  the  ILEC  for  service. 

CLECs  face  high  customer  turnover.  A  look-alike  competitor  offering  a  lower  price 
will  victimize  those  that  eschew  selling  unique  or  innovative  services.  In  the  (JLEC 
industry  it  is  not  uncommon  to  witness  one-half  of  a  compan/s  customers  leave 
each  year.  Routinely  sales  people  depart  a  CLEC  and  take  their  customers  with 
them. 

As  CLECs  grow  in  size,  software  systems  (Operations  Support  Systems),  often 
cannot  keep  growing  to  meet  the  increasing  demands  of  the  business.  CLECs  often 
do  not  plan  tor  enormous  success,  and  faced  with  an  onslaught  of  new  customers, 
software  systems  can  mnd  to  a  halt.  Orders  may  be  slow  to  process.  There  are  nu¬ 
merous  examples  of  bills  not  goii^  out  at  all.  A  customer  cannot  pay  a  CLEC  if  a 
bill  is  not  rendered.  At  some  CLECs  the  average  customer  balance  is  three  to  six 
months  in  arrears. 

Following  the  Telecommunications  Act  of  1996,  Wall  Street  lavished  CLECs  with 
money.  While  some  companies  ^phed  reasonable  financial  practices  in  mana^ng 
their  businesses  others  aid  not.  Those  less  disciplined  have  been  and  will  continue 
to  be  i^nalized. 

Equity  and  debt  financing  is  available  to  CLECs  today.  In  2001,  CLECs  will  in¬ 
vest  between  one  and  two  dollars  in  their  network  for  every  one-dollar  of  new  rev¬ 
enue  generated  from  customers.  Investments  in  CLECs  through  public  and  private 
debt  and  equity  offerings  are  still  being  made  in  tranches  of  $100-500  million.  It 
is  clear  that  this  money  would  not  be  available  if  the  CLEC  industry  were  not  ro¬ 
bust  and  with  a  promismg  future. 

Finally,  in  a  recent  study  by  The  Eastern  Management  Group  30  CLECs  were 
interviewed  to  assess  the  state-of-the-industiy.  While  operating  managers  at  CLECs 
acknowledged  existing  problems  with  business  plans,  management,  back-office  and 
money  management,  they  felt  solving  those  problems  was  within  their  own  grasp, 
and  solvable. 

The  study  showed  that  CLECs  do  not  believe  ILECs  are  hindering  their  perform¬ 
ance. 


CONCLUSION 

The  CLEC  industry  is  healthy.  More  than  150  CLECs  currently  operate  within 
the  US  and  have  captured  more  than  seven  oercent  of  the  market.  The  CLEC  indus¬ 
try  is  doubling  in  size  each  year.  For  CLECs  to  succeed  each  one  needs  good  busi¬ 
ness  plans,  a  strong  back  office,  good  management,  and  money.  CLECs  have  been 
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learning  this  lesson  well.  What  CIiEC  operating  manners  do  not  contend  they  need 
is  greater  restrictions  on  incumbent  telephone  companiM. 

Chairman  Sensenbrenner.  The  Chair  has  noted  the  arrival  of 
Members  on  both  sides  of  the  aisle,  and  as  has  been  done  in  the 
past,  well  recognize  the  Members  in  the  order  of  arrival,  alter¬ 
nating  between  the  Republican  and  Democratic  side,  and  we’ll  en¬ 
force  the  5-minute  rule  vigorously  on  everybody  including  himself, 
given  the  number  of  Members  who  have  appeared.  So  let  me  start 
out. 

I’d  like  a  yes  or  no  answer,  Mr.  Barr  and  Mr.  Malone.  Do  you 
agree  that  the  Goldwasser  case  was  wrongly  decided  insofar  as  it 
reads  the  antitrust  savings  law  out  of  the  Telecom  Act  of  ’96? 

Mr.  Barr.  I  think  it  was  rightly  decided  and  it  does  not  leave  the 
savings  clause  out. 

Chairman  Sensenbrenner.  Okay.  Mr.  Malone? 

Mr.  Malone.  I  am  not  an  attorney  and  I  would  really  have  to 
defer  to  somebody  else  who’s  a  lot  smarter  in  that  subject  thsin  I. 

Chairman  Sensenbrenner.  Well,  Mr.  Barr,  do  you  want  a  mar¬ 
ket  in  this  area  where  antitrust  laws  don’t  apply,  or  do  you  think 
that  antitrust  laws  should  apply  in  this  area? 

Mr.  Barr.  Which  area? 

Chairman  Sensenbrenner.  The  area  of  telecommunications, 
both - 

Mr.  Barr.  The  antitrust  laws  generally  apply  to  that  area.  I 
think  that  a  lot  of  the  discussion  is  based  on  a  misunderstanding 
of  the  Goldwasser  case  and  the  relationship  between  antitrust  law 
and  specific  regulatoiy  regimes. 

Chairman  Sensenbrenner.  Mr.  Harvill,  Goldwasser  was  a  Sev¬ 
enth  Circuit  case  that  applies  to  Illinois  as  widl  as  Wisconsin. 
Would  you  like  to  add  to  triis? 

Mr.  Harvill.  Once  again.  I’ll  take  the  same  out  as  Mr.  Medone. 
I’m  not  an  attorney,  so  I  probably  should  consult  with  coimsel. 

Chairman  Sensenbrenner.  Okay.  Now,  the  Bell  companies 
argue  that  their  local  networks  are  sufficiently  open  to  allow  com¬ 
peting  local  exchange  companies  to  compete  for  local  service.  If 
that’s  true,  why  haven’t  tne  Bell  companies  themselves  become 
competitors  for  local  service  outside  of  their  remon  on  a  m^^or 
scale?  Mr.  Barr,  I  think  that  Verizon  pulled  out  of  local  phone  serv¬ 
ice  in  certain  parts  out  of  their  local  area.  Why  don’t  we  see  more 
competition  betv/een  the  big  Bells  versus  the  little  ones? 

Mr.  Barr.  Because  I  think  we  need  a  business  model  that’s  prof¬ 
itable  and  where  we  wiU  make  a  sufficient  return,  and  I  bolieve 
that  right  now  our  emphasis  is  pursuing — trying  to  pursue 
broadband. 

Chairman  Sensenbrenner.  Well,  don’t  you  think  that  a  Verizon, 
with  its  assets,  is  better  able  to  establish  competition  in  the  Mid¬ 
west,  which  is  SBC  Ameritech,  than  somebody  who  Mr.  Malone  is 
describing  as  somewhat  undercapitalized  and  not  able  to  attract 
venture  capital? 

Mr.  Barr.  In  some  areas,  yes.  In  fact,  GTE,  because  it  was  able 
to  do  interlata,  was  able  to  put  facilities  across  the  country  and 
have  a  national  network,  and  that  would  provide  an  excellen^lat- 
form  for  us  to  move  out  of  franchise,  as  the  expression  goes.  That’s 
one  of  the  reasons  why  this  data  relief  provision,  the  interlata  part. 
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would  contribute  to  competition  around  the  countiy,  by  allowing  us 
to  put  core  facilities  there. 

Chairman  Sensenbrbnnbr.  But  GTE  isn’t  around  anymore. 

Mr.  Barr.  GTE  is  part  of  Verizon. 

Chairman  Sensenbrenner.  I  know. 

Mr.  Barr.  Yes,  but  we’re  not  allowed  to  own  ingenuity  or  own 
those  facilities  which  were  nationwide  networks  because  of  the 
interlata  restriction  on  data. 

Chairman  Sensenbrenner.  Commissioner  Harvill,  can  you  tell 
us  a  bit  about  the  Illinois  experience  with  the  deployment  of  DSL 
by  SBC  and  where  does  that  matter  stand  now? 

Mr.  Harvill.  As  it  stands  right  now,  the  Illinois  Commerce  Com¬ 
mission  entered  an  order  a  couple  of  months  ago  which  required 
Ameritech  Illinois  to  unbimdle  what’s  been  termed  Project  Pronto 
by  SBC  Ameritech.  Project  Pronto,  for  all  intents  and  purposes,  ac¬ 
cording  to  the  Commission  order,  is  essentially  an  upgrade  to  the 
network  that’s  already  in  place.  What  we’ve  required  them  to  do  on 
an  unbundled  network  element  basis  is  to  unbundle  the  compo¬ 
nents  that  are  necessary  for  the  competitors  to  purchase  to  provide 
advance  services  or  high-speed  access  to  consumers.  The  response 
we  saw  from  SBC  from  that  order  was  that  they  stored  deploying 
Project  Pronto  for  data,  and  I  reference  data  only.  'They  continue 
to  aeploy  Project  Pronto  for  voice  imder  the  argument  that  it  would 
cost  too  much  to  share  that  network  with  their  competitors. 

Chairman  Sensenbrenner.  Now  to  all  of  you,  if  there’s  no 
change  in  the  current  law,  how  long  do  you  expect  it  to  be  before 
the  Bells  get  into  the  long  distance  market  in  all  of  the  States?  I 
know  the  Bells  are  in  the  long  distance  market  in  some  States. 
How  long  do  you  think  it’s  going  to  be  without  Tauzin-Dingell  be¬ 
fore  the  bills  get  into  the  market  in  the  rest  of  the  States? 

Mr.  Harvill.  As  it  relates  to  Illinois,  we  had  a  previous  section 
271  proceeding  in  Illinois  2  years  ago,  before  Ameritech  Illinois  was 
acquired  by  SBC.  My  understanding  from  that  case  was  they  had 
met  a  clear  majority  of  the  checklist,  the  14-point  checklist. 

As  it  stands  right  now,  the  one  major  burden  that  thev  have  to 
overcome  is  obviously  their  operational  support  systems  that  facili¬ 
tate  the  CLECs  and  consumers  from  switching  from  one  company 
to  another.  That  process  is  on  track  in  Illinois.  I  would  expect  prob¬ 
ably  within  12  to  18  months,  you  will  see  a  decision  from  the  Illi¬ 
nois  Commerce  Commission  either  supporting  or  not  supporting 
that  order.  But  they  are  on  the  right  track. 

Chairman  Sensenbrenner.  Does  anybody  else  wish  to  respond 
to  that? 

Mr.  Barr.  We  plan  to  complete  the  section  271  process,  or  hope 
to,  by  the  middle  of  next  year. 

Chairman  Sensenbrenner.  Mr.  Blumenfeld? 

Mr.  Blumenfeld.  Mr.  Chairman,  I  would  say  probably  within  a 
year.  If  I  can  just  make  one  comment  on  that,  the  pace  at  which 
they  get  section  271  pemission  has  always  been  completely  in 
their  control.  'The  pace  that  we  have  seen  is  not  because  they  don’t 
know  how  to  do  this,  it’s  because  they’re  hoping  they  won’t  have 
to. 

You  know,  when  my  children  were  young,  we  had  a  requirement, 
my  wife  and  I,  that  you  had  to  practice  piano  for  an  hour  before 
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you  went  out  to  play,  and,  of  course,  about  10  minutes  in,  the  kid 
would  show  up  saying,  “Can  I  go  out  now?”  and  we’d  say,  "No,  you 
have  to  practice  for  an  hour.”  So  the^d  come  back  5  minutes  later 
and  say,  “Can  we  go  out  now?”  and  you’d  say,  “No,  you  have  to 
practice  for  an  hour.” 

Well,  pretty  soon,  you  realize  three  things.  One  is,  you’re  never 
going  to  last  an  hour.  No  one  can  hold  out  that  long.  The  second 
is  that  after  about  two  more  tries,  they’re  going  to  your  spouse. 
There’s  got  to  be  a  better  forum  somewhere.  And  the  third  is,  if 
they  spent  this  much  time  practicing  piano  as  they  did  trying  to 
get  out  from  practicing  piano,  theVd  be  pretty  good  piano  players. 

Chairman  Sensenbrenner.  No  concert  pianists  in  the 
Blumenfeld  family.  [Laughter.] 

Chairman  Sensenbrenner.  Mr.  Malone? 

Mr.  Malone.  Mr.  Chairman,  I’d  just  like  to  make  a  couple  of 
comments  here.  It  will  probably  take  a  year  to  2  years.  The  FCC 
has  indicated  thev  expert  ten  applications  this  year.  I  talked  to  a 
lot  of  regional  Bells  in  different  States  and  it  seems  to  be  going  a 
heck  of  a  lot  faster  than  that. 

Second  point,  I  would  strongly  urge  a  Regional  Bell  Operating 
Company,  and  a  few  of  them  are  clients  of  mine,  not  to  do  anything 
in  terms  of  interstate  competition  until  they  receive  section  271  re¬ 
lief.  These  companies  within  their  own  territory  have  a  leveragable 
brand.  It’s  less  leveragable  when  they  go  outside  their  territory.  If 
they  can  sell  long  distance  in  the  entire  United  States,  you  can 
take  one  marketing  cost  and  spread  it  across  all  50  States,  but 
what  they  have  to  do  is  they  have  to  distribute  that  marketing 
cost.  The  same  dollar  of  marketing  is  going  to  be  spent  if  they’re 
outside  their  territory,  but  they’re  going  to  pick  up  far  fewer  cus¬ 
tomers.  It’s  just  not  good  economics  to  be  selling  it  all  over  the 
country.  But  I  argue  that  once  they  receive  section  271,  theyil  all 
be  in  each  other’s  backyard. 

Chairman  Sensenbrenner.  The  gentleman  from  Michigan,  Mr. 
Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  I  appreciate  all  the 
witnesses’  testimony,  but  it’s  always  especially  good  to  visit  with 
the  former  Attorney  General.  We  go  back  20  years  or  so,  and  you’re 
eu9  good  as  ever.  The  only  thing  I  can’t  imderstand  is  your — if  your 
companies  are — and  the  other  Bell  companies  are  complying  with 
the  1996  Telecommunications  Act  and  its  provisions  are  working, 
then  there’d  be  no  reason  for  you  to  want  to  roll  back  section  251 
regulations  and  sanction  the  enforcement,  the  gut  section  271, 
right? 

Mr.  Barr.  Well,  that’s  not  what  we’re  trying  to  do. 

Mr.  Conyers.  Oh,  okay. 

Mr.  Barr.  We’re  not  entirely  happy  with  the  access  regime  that 
has  been  adopted  with  respect  to  our  local  exchange  facilities,  but 
we  are  working  through  tnat  process  under  the  section  251  and 
section  271  process.  But  we  are  seeking  two  chanjges.  One  is  the 
application  of  the  long  distance  or  interlata  restriction  to  data  traf¬ 
fic.  In  our  view,  that  shouldn’t — ^that  is  taking  an  old  category  that 
existed  with  respected  to  long  distance  voice  and  allying  it  to  a 
different  marketplace  and  there  is  competition  is  simsring  in  that 
marketplace  now.  The  FCC  has  said  that  a  little  while  ago,  there 
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were  30  backbones.  Now,  it’s  probably  four  or  five.  It’s  becoming 
highly  concentrated  and  there’s  concern  over  the  degree  to  which 
that  is  concentrated. 

Mr.  Conyers.  But  isn’t  that  gutting  section  271?  I  mean,  maybe 
my  language  is  not  as  smooth  as  yours,  but  you’re  talking  about 
changing  271. 

Mr.  Barr.  We’re  talking,  I  think,  about  clarif^ng  section  271  so 
that  it  does  not  apply  to  data.  Now,  the  incentives,  the  extent  to 
which  the  entry  into  long  distance  is  perceived  as  a  carrot,  would 
still  exist.  'The  broadband  market,  I  mean,  the  long  haul  data  mar¬ 
ket  right  now  is  $6  billion  compared  to  $100  billion - 

Mr.  Conyers.  Okay.  Okay. 

Mr.  Barr  [continuing].  So  it’s  still  veiy  important  to  enter  the 
voice  long  distance  market. 

Mr.  Conyers.  Okay.  Now,  do  you  a^e  that  the  Bells  have,  in 
effect,  in  real  time,  monopolistic  contrm  over  the  local  loop,  the  es¬ 
sential  facility  for  the  provision  of  DSL  broadband? 

Mr.  Barr.  Not  today,  I  don’t  believe. 

Mr.  Conyers.  You  don’t  think  so? 

Mr.  Barr.  No.  In  fact,  I - 

Mr.  Conyers.  Do  you  agree  that  the  Bells  ever  had  monopolistic 
control  over  local  phones? 

Mr.  Barr.  Oh,  yes,  of  course. 

Mr.  Conyers.  But  not  DSL?  You’re  going  to  use  the  same  lines, 
but  you’ll  be  good  guys  this  time. 

Mr.  Barr.  Well,  FCC  has  found  that — I  believe  that  the  FCC  has 
found  that  broadband  is  a  discrete  and  separate  market  and  some 
of  the  providers  of  broadband  do  use  spectrum  on  their  facilities. 
Cable  was  a  monopoly  and  telephones  were  a  monopoly,  but  the 
fact  that  they’re  both  competing  in  this  new  market  doesn’t  make 
them  monopolies. 

Mr.  Conyers.  Let  me  sleep  more - 

Mr.  Barr.  'These  were  both  essential  facilities  or  neither  of  us 
are  essential. 

Mr.  Conyers.  Let  me  sleep  more  comfortably  tonight.  Will  you 
be  nice  guys  and  non-monopolistic  even  though  you  nave  90  per¬ 
cent  of  the  market? 

Mr.  Barr.  Of  which  market? 

Mr.  Conyers.  The  one  you  have  90  percent  of.  [Laughter.] 

Mr.  Barr.  Well,  we - 

Mr.  Conyers.  You’ve  got  more  than — ^you’ve  got  several? 

Mr.  Barr.  Well,  in  New  York,  for  example,  I  think  we  have  below 
80  percent  of  the  market - 

Mr.  Conyers.  All  right. 

Mr.  Barr  [continuing].  In  the  local  exchange  market.  In  the 
broadband  market,  we’re  the  insurgent.  Cable  has  over  70  percent 
of  the  market. 

Mr.  Conyers.  We’re  not  making  much  progress  this  afternoon. 

Mr.  Barr.  Excuse  me? 

Mr.  Conyers.  Mr.  Former  Attorney  General,  we’re  making  little 
process  this  afternoon,  me  and  you. 

Mr.  Barr.  Facts  are  stubborn. 

Mr.  CoNYER.'!  Yes.  Okay.  Now  let  me — maybe  you  can  just  help 
me  with  this  disconnect  about  the  facts  that  are  so  stubborn.  The 
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Atlanta  Constitution,  April  4  this  year,  “Once  Mighty  Telecom 
Competitors  Fell  Far  Fast.”  Boston  Globe,  “Ringii^  In  a  Year  of 
Opportunities,  Bell  Companies  Have  Won  Recent  Regulatory  Vic¬ 
tories  But  Face  Big  Test  for  Bigger  Gains:  Revamp  of  Telecom  Act.” 
Business  Week,  ‘T)on’t  Let  Telecom  Competition  Vanish.”  CBS 
Marketwatch,  “TTie  Death  of  Competitive  Telecom?”  Chicago  Trib¬ 
une,  “Consumers  Yet  to  See  Benefits  of  Telecom  Act.”  Interactive 
Week,  “Carrier  Retreat  Bashes  Gear  Vendors.”  Los  Angeles  Times, 
“Ma  Bell’s  Arrogance,  Multiplied.”  It  goes  on  and  on. 

What  don’t  we,  me  and  them,  imderstand  about  your  approach 
that  leads  to  this  flood  of  material  that’s  available  to  everybody? 

Mr.  Barr.  When  you  look  at  the  local  exchange  market,  tram- 
tional  switch  telephony,  which  is  how  people  tend  to  measure  com¬ 
petition — ^I  think  wrongfully  so,  but  that’s  how  they  do  it — competi¬ 
tion  goes  where  the  money  is,  and  because  of  regulation,  the  mar¬ 
gins  are  in  the  business  customers  and  in  certain  narrov/  segments 
of  the  consiuner  market,  basically,  the  high  value,  big  spenmng  in¬ 
dividuals  and  communities.  That’s  where  competition  is  directed. 

Most  people,  or  a  very  large  segment  in  many  markets,  do  not 
cover  their  costs  of  service,  so  people  rarely  come  in  to  compete  for 
customers  who  are — ^who  have  no  margin.  I  think  that’s  one  of  the 
principal  problems.  Competition  is  focused  on  the  business 
market - 

Mr.  Conyers.  You  know,  that’s  one  of  the  most  non-responsive 
answers  you’ve  ever  given  me  in  over  20  years.  Bill  Barr. 

Chairman  Sensenbrenner.  On  that  happy  note,  the  gentleman’s 
time  has  expired. 

The  gentleman  from  Florida,  Mr.  Keller. 

Mr.  Keller.  Thank  you,  Mr.  Chairman. 

Let  me  direct  my  first  question  to  Mr.  Blumenfeld.  Mr. 
Blumenfeld,  I  don’t  pretend  to  fully  grasp  edl  of  this.  The  one  thing 
I  have  grasped  is  I  want  to  make  this  decision  based  on  what’s  best 
for  the  consumer  here,  and  I’d  like  for  you  to  address  how  you  see 
both  bills,  Cannon-Conyers  and  Tauzin-Dingell,  affecting  the  aver¬ 
age  consumer. 

Mr.  Blumenfeld.  Thank  you,  Mr.  Congressman.  I  think  that  the 
effect  of  each  is  fairly  clear,  and  the  effect  of  Tauzin-Dingell  is  obvi¬ 
ously  radically  different  from  the  effect  of  Conyers-Cannon. 

It  was  interesting  to  hear  Mr.  Barr  say  that  he  thought  that  his 
company  no  longer  had  market  power  in  the  DSL  market.  As  you 
know,  for  4  years — almost  4  years — I  was  general  counsel  of 
Rhythms  NetConnection,  one  of  the  three  nationwide  DSL  competi¬ 
tors.  'To  the  extent  that  his  statement  can  be  true,  it  can  be  true 
only  because  the  unbundling  provisions  of  the  Telecommunications 
Act  re»quired  his  company  and  others  like  it  to  unbundle  elements 
of  their  network,  and  the  act  was  focused  on  elements  of  the  net¬ 
work,  not  on  the  services,  to  allow  competitors  like  Rhythms  and 
others  to  provide  whatever  services  they  want  and  to  deploy,  in  the 
words  of  Congress  in  the  purpose  of  the  act,  new  technologies  to 
do  so. 

That’s  exactly  what  DSL  was.  DSL  was  a  technolo^  that  was  in¬ 
vented  by  the  Bell  companies  edmost  20  years  ago.  V^en  they  saw 
that  the  only  way  that  they  could  deploy  it  as  a  customer  service 
at  the  time  was  by  undercutting  their  much  higher-priced  existing 
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services,  they  took  it  downstairs  and  locked  it  in  the  basement.  The 
’96  'Telecom  Act  gave  Rhjrthms  and  other  companies  like  it  the  keys 
to  that  closet  in  the  basement,  and  we  went  down  there  and  we  un¬ 
locked  that  DSL  technology.  We  bought  imbimdled  network  ele¬ 
ments.  We  bought  collocation  space.  We  paid  through  the  nose  to 
do  it,  and  we  deployed  DSL  for  the  first  time  ever  to  consumere. 

And  to  hear  those  companies  now  talk  about  the  disastrous  dis¬ 
advantage  they  have  compared  to  cable  companies  when  they  had 
this  technology  for  almost  20  years,  could  have  deployed  it  decades 
ahead  of  the  cable  companies  ever  even  thinking  about  data,  could 
be  deploying  it  out  of  region  now  and  don’t  do  that,  it’s  kind  of  a 
surprise. 

So  to  me,  here’s  the  difference  between  the  bills.  The  Tauzin-Din- 
gell  bill  would  eliminate  the  obligation  of  telephone  companies  to 
unbundle  network  elements  that  are  relied  upon,  that  are  nec¬ 
essary,  that  are  essential  for  data  competitors  to  eMst  on  the  tele¬ 
phone  network,  and  so  it  would  eliminate  competition  within  the 
telecom  sector  for  data,  allowing  only  competition  between  a  tele¬ 
phone  monopoly  and  a  cable  monopoly. 

\^ere  I  got  trained  in  antitrust,  competition  between  two  mo¬ 
nopolies  is  not  enough.  The  Cannon-Conyers  bill,  by  preserving  the 
antitrust  laws  and  by  sharpening  their  focus,  would  provide  con¬ 
sumers  with  a  greater  variety  of  choices,  a  greater  variety  of  pro¬ 
viders,  better  price  and  services,  not  only  between  technologies,  but 
within  each  technology.  That’s  what  competition  is  about  in  this 
country. 

Mr.  Keller.  So  Cannon-Conyers  would  be  good  for  consumers 
and  Tauzin-Dingell  would  not  be  good  for  consumers? 

Mr.  Blumenfeld.  Without  question,  Mr.  Congressman. 

Mr.  Keller.  Mr.  Barr,  you  may  have  a  different  take  on  that 
same  question? 

Mr.  Barr.  H.R.  1697  would  be  a  disaster  for  consumers  because 
competition — the  difficulty,  as  I  mentioned,  is  that  competition  has 
been  focused  on  the  business  market.  The  competitors  have  not 
been  interested  in  going  into  the  residential  market  because  mar¬ 
gins  are  low,  and  that’s  why  it’s  very  significant  that  once  the  Bells 
get  into  long  distance,  there’s  a  big  jump  in  residential  competition, 
as  the  FCC  just  reported  and  said  in  their  press  release.  That’s 
where  the  surge  is  coming. 

However,  if  this  bill  were  passed,  then  the  DCCs  could  keep  the 
Bells  out  of  long  distance  and  continue  to  focus  on  the  business 
market  because  the  trigger  of  85  percent  in  the  consumer  market 
would  never  be  met.  So  I  think  it’s  a  bad  idea.  Tauzin-Dingell,  I 
think,  is  very  pro-consumer. 

I  never  talked  about  the  DSL  market.  That  would  be  talking  like 
the  Delta  shuttle  market.  The  FCC  has  said  there  is  a  broadband 
market  and  the  two  products  right  now  that  are  the  biggest  con¬ 
tenders  in  that  market  are  cable  modems  and  DSL.  'The  cable  com¬ 
panies  are  completely  deregulated  and,  as  they  said  with  wide  ap¬ 
probation,  that  in  order  to  invest,  they  need  to  be  able  to  derive 
revenue  other  than  transport  revenue,  and  that’s  all  we’re  seeking. 

The  current  rules  say  that  if  someone  wants  to  just  do  broadband 
and  not  serve  in  the  focal  exchange  market,  which  was  what  the 
bill  was  all  about,  they  can  take  our  pipe,  take  our  investment,  and 
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derive  all  the  value,  and  leaving  us  just  mere  transport  at  telluric 
prices  and  no  one’s  going  to  invest  under  that  regime.  And  people 
are  saying  it  is  going  to  cost  around  $200  billion,  ultimately,  to  get 
the  kind  of  infrastructure  we  need  in  this  country  in  broadband. 
That’s  a  large  investment. 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 

The  gentleman  from  Virginia,  Mr.  Boucher. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman,  and  I  want 
to  join  with  you  in  thanking  each  of  the  four  witnesses  for  their 
testimony  here  tod^. 

Mr.  Barr,  imder  H.R.  1697,  the  Bell  companies  would  be  barred 
from  utilizing  the  benefits  of  any  new  legislation  that  gives  them 
the  right  to  offer  new  interlata  services  until  such  point  in  time  as 
both  their  business  and  residential  markets  have  competitors  serv¬ 
ing  15  percent  or  more  of  those  markets,  and  the  assumption  of 
that  provision  would  seem  to  be  that,  in  some  way,  the  Bell  compa¬ 
nies  have  acted  to  keep  competitors  out,  to  have  their  markets 
closed. 

And  I’d  like  for  you  to  comment  on  that  general  assumption,  and 
on  several  facts  with  respect  to  the  relative  share  of  the  local  ex¬ 
change  market  that  is  held  today  by  competitors  with  respect  to 
the  business  market,  on  the  one  hand,  and  the  residential  market, 
on  the  other.  So  several  questions. 

First  of  all,  are  the  markets  open?  Secondly,  is  there  an  identical 
right  of  access  for  both  the  business  market  and  for  the  residential 
market  by  competitors?  'Third,  what  percent  of  the  small  business 
market  do  the  competitors  have?  I’m  told  it’s  something  on  the 
order  of  35  to  40  percent,  which  would  suggest  that  it  is  Mly  open 
and  competitive.  And  what  percent  of  the  market  on  the  residential 
side  do  tne  CLECs  have?  I’m  told  it’s  something  like  5  percent.  And 
why  is  there  this  difference?  I  mean,  why,  if  the  markets  are  open, 
as  I’m  assuming  you’re  going  to  say,  and  if  the  right  of  access  is 
the  same,  as  I  also  assume  you  will  say,  is  there  such  a  difference 
between  the  presence  of  competition  in  the  business  market,  on  the 
one  hand,  and  the  residentim  market,  on  the  other? 

Chairman  Sensenbrenner,  Before  the  witnesses  answer,  let  me 
say  that  there  are  two  votes  scheduled  and  then  the  next  round  of 
votes  will  be  about  4:30.  We’ve  got  about  3  minutes  left  in  Mr.  Bou¬ 
cher’s  time.  I  would  appreciate  you  all  wrapping  it  up  in  3  minutes. 
We’ll  then  recess  the  Committee  and  come  back  right  after  the 
votes.  Who  would  like  to  answer  first? 

Mr.  Boucher.  It’s  Mr.  Barr. 

Mr.  Barr.  Obviously,  we  believe  the  market  is  open  and  certainly 
has  been  certified  as  open  in  the  States  where  we’ve  gotten  long 
distance  approval,  such  as  Massachusetts  and  New  York,  and  we’re 
moving  rapidly  in  that  direction  in  the  other  States. 

But  as  I  mentioned  before,  and  I  don’t  think  there’s  anything 
wrong  with  this,  it’s  just  that  people — competition  goes  where  the 
marppn  and  the  money  is,  and  TOcause  of  the  pricing  system  in  the 
retail  market  that’s  mandated,  the  margin  is  in  the  business  mar¬ 
ket.  So  that’s  where  the  competition  has  been  drawn.  SBC  says 
that  in  their  mqjor  cities,  40  percent  of  the  business  market  has 
been  lost  to  them.  'The  reported  competition  in  New  York  is  ^  over 
20  percent  of  the  business  market  has  been  taken  from  us.  The  fig- 
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ures  are  much  lower  in  the  residential  market,  and  what  the  FCC 
recently  reported  is  that  when  the  Bells  are  admitted  into  long  dis¬ 
tance,  then  the  residential  competition  really  takes  off  and  sub¬ 
stantial  benefits  go  to  consumers  as  a  result. 

Mr.  Boucher.  Tm  told  that,  across  the  nation,  approximately  40 
percent  of  the  local  exchange  lines  going  into  residences  are  at 
rates  that  are  actually  below  the  cost  of  the  telephone  company  in 
providing  the  service  to  that  resident.  Is  that  true? 

Mr.  Barr.  Fm  not  sure  about  the  national  picture,  but  in  some 
States  for  us,  it  is  higher  than  that,  and  in  other  States  it’s  there, 
and  in  other  States,  it*s  not.  That  doesn't  surprise  me.  In  some 
States,  it's  over  half  of  our  lines  are  below  cost. 

Mr.  Boucher.  And  so  would  you  agree  that  there's  very  little  in¬ 
centive  on  the  part  of  competitors  to  serve  a  market  where  you 
can't  charge  even  as  much  as  the  cost  of  providing  the  service? 

Mr.  Barr.  Absolutely,  and  I  understand  that  2  weeks  ago,  before 
the  Senate  Judiciary  Committee — I  wasn't  there,  but  I  understand 
that  Reed  Hunt,  the  former  Chairman  of  the  FCC,  and  Pat  Wood, 
the  Chairman  of  the  Texas  Commission,  identified  the  primary 
problem  as  precisely  what  you're  driving  at,  which  is  these  low 
below-cost  retail  rates.  I  think  that  was  described  as  the  primary 
problem  that  competition  faces. 

Mr.  Boucher.  And  so  it  would  be  that  an  explanation  for  why 
only  5  percent  of  the  residential  market  is  in  the  hands  of  competi¬ 
tors,  that  they  would  rather  stake  their  claim  and  make  their  in¬ 
vestment  in  the  much  more  lucrative  business  market  where  high¬ 
er  margins  can  be  earned,  would  that  be  correct? 

Mr.  Barr.  We  think  that's  exactly  what's  happening. 

Mr.  Boucher.  And  so  the  bill  really  is  requesting  the  impossible, 
that  is,  that  competitors  be  found  in  a  circumstance  where  competi¬ 
tors  simply  don't  want  to  make  the  investment.  Is  that  a  proper 
conclusion? 

Mr.  Barr.  That's  right.  I  think  what  is  triggering  residential 
competition  is  precisely  the  Bell  entry,  so  that  the  long  distance 
companies  have  to  offer  packages  and  have  to  start  selling  that 
local  element  to  consumers.  And  if  that  is  blocked,  until  you  reach 
85  percent  in  the  residential  market,  that's  just  not  going  to  hap¬ 
pen. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Barr.  You've  been  a 
terrific  witness.  [Laughter.] 

Mr.  Boucher.  Thank  you,  Mr.  Chairman. 

Chairman  Sensenbrenner.  The  gentleman's  time  has  expired 
and  the  Committee  stands  in  recess. 

[Recess.] 

Chairman  Sensenbrenner.  The  Committee  will  be  in  order.  I 
would  say  that  the  Chair  has  still  got  his  list  of  who  appeared  in 
order  and  we  will  not  prejudice  anybody  for  coming  back  late.  But 
the  one  person  who  is  ready  and  eager  to  ask  questions  is  the  gen¬ 
tleman  from  North  Carolina,  Mr.  Coble,  who  is  recognized  for  5 
minutes. 

Mr.  CoBLr:.  I  thank  the  Chairman.  Gentlemen,  good  to  have  you 
all  with  us.  Let  me  catch  my  breath. 
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Mr.  Barr,  now  it  seems  like  one  of  you  all  said  four  States.  I  was 
thinking  five  States  had  already  received  section  271  authority.  Is 
that  right,  five  States? 

Mr.  Barr.  That’s  my  imderstanding. 

Mr.  Coble.  All  right,  sir. 

Mr.  Barr.  Three  from  SBC,  two  from  Verizon. 

Mr.  Coble.  All  right.  So  having  said  that,  a  number  of  other  ap¬ 
plications  are  scheduled  to  be  approved  in  the  next  year.  Many 
would  say,  what’s  the  need  for  legislative  action  by  the  Congress 
today?  Some  would  argue  that  the  Telecom  Act  in  its  current  form 
is  working. 

Let  me  put  this  question  to  you,  Mr.  Barr.  Does  the  Tauzin-Din- 
gell  bill  oner  other  benefits  to  the  industry  in  addition  to  allowing 
the  RBOCs  to  offer  long  distance  data  services  prior  to  receiving 
section  271  approval? 

Mr.  Barr.  Yes,  Congressman.  There  are  two  parts  to  that  bill. 
One  is  the  interlata  data  relief,  which  you  have  referred  to,  which 
would  allow  the  BOCs  to  provide  long  haul  for  data  traffic.  The 
other  part  deals  with  broadband  access,  essentially  the  last  mile, 
and  what  it  seeks  to  do  is  make  the  rules  that  govern  cable  and 
the  DSL  pipe,  broadband  pipe,  more  equitable,  more  on  the  same 
pla3ring  field,  thus  allowing  investment  to  be  recovered  and  for 
there  to  be  some  opportunity  to  profit  from  the  investment. 

Mr.  Coble.  Well,  now  who  would  suffer  detriment  from  such  a 
proposal,  if  anybody,  if  anyone? 

Mr.  Barr.  I  don’t  think  anyone  would  suffer  detriment.  I  think 
it  would  lead  to  greater  competition  and  more  rapid  deployment 
and  wider  deployment  of  broadband. 

Mr.  Coble.  Commissioner  Harvill,  the  competitive  industry  has 
complained  that  the  Bell  companies  are  able  to  use  their  control 
over  the  local  loop  to  hinder  their  competitive  efforts.  A,  do  you 
think  these  complaints  are  valid,  and  if  so,  how  about  giving  us 
some  specific  examples  of  what  is  occurring. 

Mr.  Harvill.  Themk  you.  I  think  in  some  instances,  as  I  men¬ 
tioned  in  my  prepared  testimony,  that  the  truth  lies  somewhere  in 
the  middle.  Yes,  there  probably  are  instances  where  the  ILECs  or 
the  incumbents  are  not  providing  the  services  that  they’re  required 
to,  and  there  are  probably  other  instances  where  the  CLECs  are 
overstating  the  problem.  As  I  said,  it’s  somewhere  in  the  middle. 

I  would  say  this.  In  Illinois,  we  have  a  continuing  problem  with 
regard  to  the  orders  that  we  pass,  actually  having  tne  companies 
implement  what  we  ordered.  An  example  of  that  is,  and  it  doesn’t 
matter  what  the  service  is,  but  in  this  case  it  was  shared  transport. 
The  Illinois  Commerce  Commission  ordered  a  particular  product,  or 
a  particular  service,  to  be  provided  by  Ameritech  Illinois  on  five  dif¬ 
ferent  occasions.  The  first  instance,  it  took  11  months  to  reach  that 
decision.  Ameritech  made  a  compliemce,  finally.  It  took  another  11 
months  to  actually  get  to  a  conclusion  on  that.  Ameritech  filed  a 
tariff  but  refused  to  actually  provide  the  service,  so  it  was  litigation 
and  delay,  and  that  was  a  particular  problem.  ']^at  problem  wasn’t 
actually  solved  until  SBC  acquired  Ameritech  and  we  made  it  a 
provision  of  the  merger  approval.  So  I  think  that’s  one  specific  in¬ 
stance. 
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Mr.  Coble.  Mr.  Blumenfeld,  would  you  or  Mr.  Malone  want  to 
add  to  either  one  of  those  questions  Fve  put? 

Mr.  Malone.  Yes,  thank  you.  Fd  like  to  just  make  a  comment. 
Section  271  relief  in  any  State  probably  is  a  free  ticket  to  about  $1 
billion  of  additional  revenue  for  a  regional  Bell.  This  is  very  impor¬ 
tant  to  a  regional  Bell.  I  don't  know  if  you  know,  but  the  average 
regional  Bell  figures  that  in  any  given  year,  70  percent  of  the 
growth  in  revenue  that  they’ll  experience  over  the  prior  year  will 
come  from  one  service.  Think  of  call  waiting  features.  Think  of  call¬ 
er  ID.  These  are  ideas  that,  in  the  years  they’re  introduced,  gen¬ 
erated  about  70  percent  of  the  growth  in  revenue. 

Section  271  relief,  long  distance,  will  do  that.  Look  what  occurred 
at  Verizon  when  they  introduced  it  in  New  York,  and  you’re  seeing 
the  same  kind  of  thing  up  in  Massachusetts.  No  regional  Bell  in 
their  right  mind  would  trifle  with  a  CLEC  as  part  of  a  corporate 
plan  in  order  to  try  and  stifle  the  competition  when  you’ve  got  the 
section  271  opportunity  there  in  front. 

Now,  does  that  mean  that  out  of  500,000  employees  spread 
amongst  the  regional  Bells  that  there  isn’t  some  nut  out  there? 
Maybe  there  is,  but  it  certainly  doesn’t  seem  like  it  passes  the  red 
face  test  in  terms  of  a  concentrated  effort  to  jeopardize  that  deci¬ 
sion. 

Mr.  Coble.  Mr.  Blumenfeld? 

Mr.  Blumenfeld.  Mr.  Congressman,  again,  I  think  that  the 
issue  is  not  so  much,  is  there  a  concentrated  effort,  as  that  a  com¬ 
pany  acts  on  what  it  believes  to  be  its  rational  economic  incentives 
to  preserve  the  monopoly  it  has  rather  than  to  get  into  a  market 
where  they’re  not  competitive. 

I  think  the  post-divestiture  AT&T  company  shows  us  how  much 
harder  it  is  to  be  a  competitor  in  a  competitive  market  than  it  is 
to  be  a  successful  player  in  a  monopoly  market,  and  I  think  that 
while  Fve  heard  others  as  distinguished  as  Mr.  Malone  argue  that 
the  rational  economic  incentive  is  to  give  up  control  of  the  local  mo¬ 
nopoly  in  order  to  get  into  long  distance.  I’m  afraid,  unfortunately, 
that  most  of  the  Bells  believe  in  the  heart  of  their  business  plan¬ 
ning  that  the  rational  incentive  is  to  keep  the  monopoly  as  long  as 
possible  and  give  up  as  little  as  possible  and  still  get  permission 
to  be  in  long  distance. 

Mr.  Coble.  Mr.  Chairman,  I  see  that  red  light.  I  yield  back. 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 

The  other  gentleman  from  North  Carolina,  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  It  looks  like  I  jumped  the 
line  here. 

Chairman  Sensenbrenner.  Promptness  pays. 

Mr.  Watt.  I  should  take  advantage  of  it. 

Let  me  do  a  little  poll  here  so  I  Imow  where  everybody  is.  I  take 
it  there  are  two  people  on  this  panel  who  think  these  bills  are  good 
bills.  Raise  your  hand  if  you  think  these  bills  are  good  bills. 

[Show  of  hands  by  Mr.  Harvill  and  Mr.  Blumenfeld.] 

Mr.  Watt.  There  are  two  people  on  this  panel  who  think  these 
bills  are  terrible  bills  but  think  that  Tauzin-Dingell  is  a  good  bill. 
Raise  your  hand  if  you  think  that. 

[Show  of  hands  by  Mr.  Barr  and  Mr.  Malone.] 
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Mr.  Watt.  But  everybody  thinks  that  the  Telecommunications 
Act  was  a  good  act. 

[Nodding  of  heads.] 

Mr.  Watt.  All  four  of  you.  And  shouldn’t  be  changed.  So  two  of 
you  think  that  it  ought  to  be  changed  one  way,  but  it  shouldn’t  be 
changed  the  other  way.  Two  of  you  think  it  ought  to  be  changed 
the  other  way  and  shouldn’t  be  changed  the  other  way.  Am  I  rimt? 
Yes? 

Mr.  Blumenfeld.  It  may  appear  that  way,  but  I  think,  at  least 
speaking  for  myself,  which  I’m  safest  doing,  that  the  reality  is  that 
the  heart  of  the  Cannon-Conyers  legislation  is  to  clarity  that  Con¬ 
gress  really  meant  what  it  said  in  preserving  antitrust  jurisdiction, 
a  point  that  the  Goldwasser  court  got  exactly  wrong,  and  then 
adds - 

Mr.  Watt.  I  take  it  Mr.  Barr’s  ar^ment  would  be  that  the  heart 
of  Tauzin-Dingell  would  be  to  clarify,  not  to  change,  am  I  right? 
Maybe  I’m  wrong.  I  don’t  want  to  put  words  in  Mr.  Barr’s  mouth. 
Am  I  misstating  what  your  position  is? 

Mr.  Barr.  No.  I  think  the  Telecom  Act  did  not  fully  anticipate 
the  internet  market  and  I  think  that  the  Tauzin  bill  tries  to  accom¬ 
modate  that  new  market. 

Mr.  Watt.  So  you  think  it — ^you  think  Tauzin-Dingell  clarifies 
and  Mr.  Blumenfeld  thinks  Cannon-Conyers  and  Conyers-Cannon 
clarifies,  but  everybody’s  satisfied  with  the  Telecommiinications 
Act? 

Mr.  Barr.  My  position - 

Mr.  Watt.  It’s  just  not  clear. 

Mr.  Barr.  I  agree  with  something  that  you  said  earlier,  I  think 
last  year.  I  think  it  was  your  position  in  connection  with  the  Bou- 
cher-Coodlatte  bill.  The  Cannon-Conyers  bill  changes  the  antitrust 
laws  and  it  does  so  by  incorporating  a  very  complex  code  of  conduct 
for  one  industry  and  making  those  per  se  violations  within  the 
antitrust  law,  and  I  believe  your  position  last  year  was  you  were 
very  concerned  about  taking  the  general  rules  that  are  applicable 
to  everybody  and  start  packing  it  with  specific  industry-specific 
codes  of  conduct,  and  I  think  that’s  my  concern - 

Mr.  Watt.  You  remember  Where  I  was  last  year  better  than  I  re¬ 
member  where  I  was  last  year.  [Laughter.] 

Mr.  Barr.  I  think  that  was  your  position. 

Mr.  Watt.  Which  is  not  unusual.  So  would  a  credible  position  be 
from  all  four  of  your  perspectives  to  leave  both  ends  of  this  alone 
and  let  the  telecom  bill  work  itself  out  for  a  few  more  years?  Is 
there  something  wrong  with  that,  Mr.  Malone? 

Mr.  Malone.  I’d  just  like  to  make — I’d  like  to  make  two  com¬ 
ments,  Representative.  I  think,  first  comment,  the  Telecommuni¬ 
cations  Act  is  a  great  voice  act,  and  as  Mr.  Barr  had  just  men¬ 
tioned,  it  really  was  not  designed  to  cover  data. 

The  second  point - 

Mr.  Watt.  Well,  there’s  some  dispute  about  that,  though,  isn’t 
there? 

Mr.  Malone.  Well,  there  is  dispute,  yes. 

Mr.  Watt.  Yes.  Okay. 

Mr.  Malone.  'The  second  point  that  I  would  like  to  make, 
though,  goes  to  the  Conyers-Cannon  piece  about  15  percent  of  the 
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residence  market  being  in  the  hands  of  competition  before  the  re¬ 
gional  Bells  would  be  allowed  to  pursue  interlata  services.  'The 
practical  matter  is  that  the  Competitive  Local  Exchange  Carriers 
really  don’t  want  to  play  in  that  residence  market. 

Mr.  Watt.  Okay,  lliat  actually  brings  me  to  the  final  point,  and 
my  red  light  is  getting  ready  to  go  off,  so  let  me  try  to  ask  the  final 
question.  What  can  we  do — is  there  something  that  we  can  do  to 
incentivize  all  of  these  players  to  get  into  the  local  residential  mar¬ 
ket  as  opposed  to  the  local  business  market? 

Mr.  Malone.  It’s  a  wonderful  question.  Relative  to  the  Competi¬ 
tive  Local  Exchange  Carriers,  forget  about  it.  They  don’t  want  to 
play  in  that  marketplace.  They  don’t  want  to  play  in  it  for  a  very 
good  reason.  It’s  not - 

Mr.  Watt.  I  understand  why  they  don’t  want  to  play  in  it.  I’m 
trying  to  figure  out,  what  can  we  do  to  change  that? 

Mr.  Harvill.  If  I  may,  I  think  the  Telecommunications  Act  of 
1996  is  very  clear,  and  if  anything,  this  is  p^f  that  the  Telecom 
Act  is  worlung.  In  the  States  where  the  RBOCs  have  opened  up 
their  markets,  you’re  starting  to  see  competition  for  both  business 
amd  residenti^  consumers.  If  it  wasn’t  working,  you  wouldn’t  see 
competition  at  all,  and  I  think  this  is  testimony  to  the  fact  that  the 
act,  as  written,  is  working,  and  by  removing  incentives  from  that 
act,  you’re  going  to  just  go  in  the  other  direction. 

Mr.  Watt.  Well,  for  whatever  reason - 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 

'The  gentleman  from  Pennsylvania,  Mr.  Gekas. 

Mr.  Gekas.  Thank  you,  Mr.  Chairman. 

General  Barr,  the  answer  you  gave  to  the  Chairman  puzzled  me 
a  little  bit  when  he  alluded  to  the  fact  that  antitrust  could  apply 
even  under  current  law.  Your  fear  is  that  if  one  of  these  bills  had 
been  adopted  or  would  be  adopted,  there  would  be  an  odd  mixtxu’e 
of  the  antitrust  and  regulatory  jurisdictions,  is  that  correct?  Well, 
let  me  back  up.  Under  current  law,  there  are  instances,  are  there 
not,  where  antitrust  can  apply? 

Mr.  Barr.  Yes.  I  think  that  current  law  was  well  described  by 
Goldwasser.  I  disagree  with  those  who  feel  that  Goldwasser  was  a 
departure  from  the  mainstream.  What  Goldwasser  said  was,  I 
think,  the  three  traditional  approaches  to  how  you  deal  with  a  gen¬ 
eral  competitive  statute,  like  the  antitrust  law,  and  then  specific 
regulatory  regimes,  and  the  three  principles  are  these. 

One,  the  existence  of  the  regulatory  regime  does  not  in  itself  ex¬ 
empt  the  regulated  industnr  from  the  application  of  antitrust  laws. 
The  case  specifically  says  that  and  specifically  says  we  are  not  say¬ 
ing  there’s  any  implied  immunity.  So  today,  even  though  we’re  reg¬ 
ulated,  an  ILEC  can  be  liable  for  price  nidng,  market  allocation, 
predatopr  conduct.  It  would  be  a  violation  under  the  antitrust  laws. 

Principle  number  two,  the  fact  that  an  industry  may  violate  a 
regulatory  statute  that’s  specific  to  its  industry  does  not  and  never 
has  been  deemed  to  be  necessarily  a  violation  of  the  antitrust  laws. 
The  basic  principle  is,  you  violate  the  antitrust  laws  if  the  action 
would  be  a  violation  apart  from  the  regulatory  regime.  H.R.  1698 
changes  that  and  says  it’s  a  per  se  violation,  which  would  mean 
that  you’re  making — under  the  antitrust  laws,  you’re  bringing  a 
host  of  regulatory  disputes. 
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The  third  principle  is  where  the  real  rub  is,  I  think,  and  the 
third  notion,  what  the  court  says  is  it  focuses  on  a  specific  claim, 
that  is,  the  claim  of  the  essential  facility,  eind  Mr.  Blumenfeld 
made  my  point,  essentially,  because  what  he  says  is  the  antitrust 
law  says  that  imder  the  essential  facilities  doctrine,  you  need  rea¬ 
sonable  access,  and  what  the  court  said  was  when  Congress  has 
passed  a  specific  law  tasking  an  agency  to  determine  precisely  the 
same  issue,  what  is  reasonable  access,  how  should  it  he  given,  on 
what  terms,  what  are  reasonable  terms,  and  the  agency  has  a  com¬ 
prehensive  scheme  where  it  is  addressing  those  questions,  then  it 
must  be  given  precedence  over  courts  and  juries  deciding  the  ques¬ 
tion  otherwise  and  sajdng,  well,  we  don’t  think  interconnection 
should  take  place  in  90  days.  We  think  it  should  be  46  days.  You 
can’t  have  two  hands  on  the  steering  wheel. 

Mr.  Gekas.  So  that  if  an  action  were  taken  under  current  law 
against  your  company  or  a  company  like  yours  on  antitrust,  you 
could  interpose  a  defense  that  under  the  Commvmications  Act  and 
the  re^atory  scheme,  that’s  covered  in  a  separate  jurisdiction,  is 
that  what  you’re  saying? 

Mr.  Barr.  No.  I’m  saying  that  some  claims,  we  would  not  have 
any  kind  of  defense  on.  We  would  be  subject  to  it  just  like  every¬ 
body  else.  On  the  other  hand,  if  we  were  doing  something  because 
we  were  told  to  do  it  by  a  Federal  regulatory  agency  acting  imder 
a  Congressional  enactment,  then  we  would  have - 

Mr.  Gekas.  Like  the  Communications  Act. 

Mr.  Barr.  Well,  no,  the  specific  act.  In  other  words,  price  fixing, 
for  example,  we’re  regulated,  but  that’s  an  act  that’s  not  author¬ 
ized.  But  on  the  other  hand,  if  we’re  charging  a  UNE  price  that’s 
specifically  approved  by  the  FCC,  we  shouldn’t  be  liable  for  that. 

Mr.  Gekas.  Under  the  proposed  law,  you  would  be  subject  to  that 
liability,  is  that  what  you’re  saying? 

Mr.  Barr.  Well,  I  tMnk  under — ^yes,  you  could  read  the  proposed 
law  that  way.  But  the  main  problem  imder  the  proposed  law  is 
that  these  policy  disputes  as  to  what  reasonable  access  is,  which 
are  supposed  to  be  decided  by  the  FCC  on  a  coherent  basis,  that’s 
wh^  the  act  was  partially  adopted.  It’s  now  going  to  be  kicked  over 
to  juries  and  plaintiffs’  lawyers  and  customers  to  decide  piecemeal 
in  a  hodgepodge  of  litigation,  and  you  can’t  have  a  coherent  policy 
if  you  have  two  hands  on  the  steering  wheel. 

And  this  is  the  basic  doctrine  in  what’s  called  primary  jurisdic¬ 
tion.  Where  Congress  has  an  expert  agency,  tasks  it  with  doing 
something,  sets  up  a  specific  enforcement  mechanism,  that  should 
take  precedence  over  otner  remedies. 

Now,  Goldwasser  did  not  deal  with  a  suit  by  a  competitor.  It 
dealt  with  a  suit  by  a  customer,  and  what  the  court  said  was  a  cus¬ 
tomer  has  a  much  higher  hurdle  weighting  in  here,  because,  ulti¬ 
mately,  their  claim  is  that  the  rate  is  wrong,  that  the  rate  should 
be  lower,  and  under  the  filed  rate  doctrine  of  the  Supreme  Court, 
which  has  been  black  letter  law  for  a  long  time,  the  Court’s  right. 

Mr.  Gekas.  I  have  no  further  questions. 

Mr.  Blumenfeld.  May  I  respond  briefly  to  that.  Congressman? 

Mr.  Gekas.  Yes,  certainly. 

Mr.  Blumenfeld.  And  Ill  try  to  stay  within  my  time.  I  recognize 
that  Mr.  Barr  was  the  Attorney  General,  emd  I  hate  to  say  this,  but 
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he  has  unfortunately  just  overturned  many  decades  of  antitrust 

law.  Several  reasons.  First  of  all - 

Mr.  Gekas.  The  first  time. 

Mr.  Blumenfeld.  And  this  is  the  place  to  do  it,  certainly.  But 
first  of  all,  it  has  always  been  true  under  the  Communications  Act, 
even  before  the  ’96  act  was  passed,  that  a  person  who  felt  that  a 
regulated  carrier  had  violated  Communications  Act  had  a  choice  of 
enforcing  that  act  either  in  the  courts  or  at  the  FCC.  So  that’s  al¬ 
ways  been  the  law.  That’s  nothini;  new. 

Second  of  all,  throughout  the  history  of  antitrust  litigation  in  this 
industry,  it  has  always  been  litigated  against  the  background  of 
telecommunications  law  being  formulated  by  the  FCC  with  very  - 
specific  regulatory  requirements,  including  those  about  inter¬ 
connecting  networks.  Nevertheless,  the  antitrust  courts  have  al¬ 
ways  been  free  to  conclude,  as  every  court  that’s  looked  at  it,  in¬ 
cluding  the  Supreme  Court,  have  repeatedly  said,  has  always  been 
^e  to  conclude  that  a  company  is  violating  the  antitrust  laws  even 
though  it’s  regulated.  One  of  the  better  wits  on  our  staff  when  I 
was  trying  the  AT&T  case  used  to  describe  this  defense  by  the  Bell 
system  as  the  defense  of  regulation  means  never  having  to  say 
you’re  soiry.  But  what  the  courts  have  correctly  said  is  that  what 
you’re  doing  is  violating  the  regulatory  commandment.  You  can 
hardly  say  that  that  regulatory  commandment  takes  precedence 
over  the  antitrust  law,  and  that  itself  should,  and  is,  evidence  of 
the  anticompetitive  activity. 

Chairman  Sensenbrenner.  The  gentlemem’s  time  has  expired. 

'The  gentleman  from  New  York,  Mr.  Weiner. 

Mr.  WEINER.  Thank  you,  Mr.  Chairman. 

General  Barr,  would,  you  help  me  with  a  philosophical  issue.  If 
we  assume  for  a  moment  that  our  Nation’s  policy  should  be  to  en¬ 
courage  competition,  both  competitions  in  the  DSL  market  and 
competition  in  the  global  broadband  market,  so  you’re  the  giant  in 
the  DSL  market  but  you’re  relatively  small  in  the  overall 
broadband  market,  but  if  we  look  at  the  ’96  act,  aren’t  you  guys 
the  perfect  example  for  why  we  shouldn’t  touch  anything? 

You’ve  gone  through  the  process.  You’ve  done  it  well.  You’ve  done 
it  through  an  arduous  process,  admittedly.  You’ve  done  your  check¬ 
list.  You’ve  come  to  States  like  my  home  State  of  New  York  and 
shown  people  that  you’re  willing  to  compete,  although  it  was  dif¬ 
ficult  and  expensive  to  do  it.  As  a  result,  according  to  the  Wall 
Street  Journal  piece  that  Commissioner  Harvill  just  held  up,  there 
is  increased  competition  for  DSLs.  There  are  cable  companies 
throughout  the  countiy  who  have  a  big  advantage  over  you,  admit¬ 
tedly,  in  passing  many  more  homes  who  are  delivering  broadband. 

In  some  areas  like  mine,  I’ve  got  broadband  choices.  I’ve  got  yours, 
because  you  hit  my  block  first,  and  now  I’m  going  to  try  out  the 
one  from  my  local  cable  company. 

Why  is  it  that  this  is  not  exactly  the  way  things  should  be  work¬ 
ing?  I  mean,  as  it  is,  you’re  all  going  to  get  your  outts  kicked  when 
satellite  gets  its  deal  in  order  and  then  we’ll — you  know,  we  are  no¬ 
toriously  bad  in  this  House  of  deciding  who  the  big  guy  is.  You 
know,  in  the  ’80’s,  the  big  guy  was  the  phone  company  who  was 
going  to  squash  the  not-so-big-guy  cable  company,  and  now  the 
cable  compsmy  is  the  phone  company. 
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So  I  guess  what  I’m  asking  is,  don’t  we  have  an  opportunity  now 
to  kind  of  look  at  the  way  things  have  played  out  and  say,  do  you 
know  what?  All  things  lining  considered,  it’s  kind  of  worked  the 
way  we  hoped  it  worked,  with  some  glitches,  but  it’s  kind  of  worked 
the  way  we’d  hoped  it  worked. 

Mr.  Barr.  I  tnink  that  this  is  a  draamic  marketplace  and  that 
as  to — a  lot  depends  on  what  market  we’re  talking  about,  and 
that’s  how,  looking  at  this  from  an  antitrust  standpoint,  that’s  the 
first  question.  What’s  the  market? 

And  I  would  agree  with  you  generally  philosophically  as  to  the 
voice  market,  that  is,  the  local  exchange  business  that  these  rules 
were  initially  adopted  to  deal  with.  not  happy  with  them.  I 
think  the  FCC  went  overboard.  I  think  a  lot  of  what’s  happened  is 
that  they  were  subsidizing  competitors,  and  I’m  not  happy  with  the 
regime.  But  I  agree  that  it’s  chugging  along.  Results  are  starting 
to  be  achieved,  i^d  I’m  not  here  suggesting  that  that  be  fondamen- 
tally  changed. 

But  looldng  ahead  to  the  telecommvuiications  market  of  this  cen¬ 
tury,  where  there’s  convergence  going  on  and  a  different  market  is 
taking  shape,  where  content  and  telecommunications  are  going  to 
merge  into  a  hybrid  market  so  that  people  will  be  offering  content 
with  a  telecommunications  component,  1  think  it’s  very  important 
not  to  distort  that  market  at  the  beginning  and  give  undue  market 
power  to  any  particular  player.  I  agree,  you  should  be  neutral  as 
to  technology.  Let  the  tele-satellite  people  come  in.  Let  the  fixed 
wireless  come  in.  Let  the  cable  people  compete,  even  though  they’re 
coming  in  with  major  advantages  in  market  share  at  this  point. 
But  don’t  handicap  the  local  telephone  company  in  that  emerging 
future  market. 

I  view  this  somewhat  as  wireless,  as  the  wireless  market.  We 
originally  had  two  players  coming  in.  It  was  a  duopoly  initially, 
third,  fourth,  fifth.  Look  what’s  happened,  an  explosion  of  new 
services.  Prices  have  dropped  dramatically  from  the  early  days. 
There  was  that  early  concern  that,  somehow,  the  local  company,  if 
it  was  allowed  to  go  into  wireless,  would  somehow  leverage  that. 
It  didn’t  happen. 

Mr.  Weiner.  But  certainly — and  I’ll  get  to  you  in  a  moment. 
Commissioner,  but  isn’t  there  a  pretty  good  argument,  looking  at 
the  Verizon  example,  that  there  isn’t  anything  about  the  ’96  act 
that  is  inherently  tying  your  hands  and  constricting  you  so  much? 
You  have  the  ability  to  go  deliver  DSL  service.  The  only  question 
is,  do  you  help  along  these  other  guys  who,  frankly,  couldn’t  exist 
in  the — I  mean,  is  it  fair  to  say  a  lot  of  the  players  in  the  DSL  mar¬ 
ket,  besides  yourselves,  would  cease  to  exist  if  they  didn’t  have  the 
advantages  or  the  leveling  of  the  pla3dng  field  that  was  granted  to 
them  in  the  ’96  act? 

I  mean,  for  Verizon,  of  all  folks,  who  have  learned  to  do  it  well, 
and  maybe  you’re,  for  the  purpose  of  this  question,  a  victim  of  your 
success,  if  you  look  at  the  five  States  that  have — that  you’ve  gone 
through  the  process,  well,  everyone  has.  I  mean,  in  fairness,  every¬ 
one  has  benefitted.  It’s  caused  you  a  little  more  aggravation  than 
anyone  else,  but  it  has  worked. 

So  I’m  talking  about  the  broadband  marketplace.  I’m  not  talking 
about  telephony.  So,  I  mean,  the  problem  is  that  it  seems  to  be 
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making  the  argument  that  you're  hamstrung  by  this  process  so 
much,  yet  when  the  process  does  play  out,  and  within  a  year,  ac¬ 
cording  to  testimony,  it’s  going  to  play  out  nationwide,  we’ll  have — 
all  worlds  will  have  the  Bells.  Well  nave  the  Bell’s  competitor  for 
DSL.  We’ll  have  cable  is  going  to  continue  to  have  its  penetration. 
And  we’re  going  to  have  technological  investments  going  on  in  sat¬ 
ellite  and  then  everyone  benefits. 

Mr.  Barr.  Well,  let’s  ask  ourselves  the  question,  why  isn’t  cable, 
when  it  comes  to  the  Internet  right  now,  why  isn’t  it  an  essential 
facility?  Why  aren’t  there  courts  or  people  saying,  gee,  you  have  to 
carry?  The  reason  is  because  the  telephone  exists. 

Now,  our  point  is  we’re  not  an  essential  facility  when  it  comes 
to  the  broadband  market.  Either  we  both  are  or  neither  are,  and 
we’re  not.  We’re  competitors.  And  yet  the  rules  that  apply  to  us  say 
that  we  cannot  make  a  profit  on  any  investment.  This  is  not  like 
the  local  exchange  business,  where  you  have  a  relatively  stable  leg¬ 
acy  network  structure.  We  have  to  make  a  lot  of  investment,  and 
to  make  that  investment - 

Mr.  Weiner.  That’s  a  persuasive  argument. 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 

The  gentleman  from  Arizona,  Mr.  Flake. 

Mr.  Flake.  To  those  of  us  who  are  afraid  of  applying  antitrust 
even  more  places,  we’re  told  that  this  is  simply  a  stick  and  that  it 
will  likely  not  be  applied  here,  just  threatened,  and  that  that  will 
carry  the  action  needed.  Mr.  Blumenfeld,  could  you  address  that? 
How  many  times  do  you  think,  or  how  often  do  you  think  that — 
do  you  foresee  antitrust  action  would  be  coming  in  and  being  en¬ 
forced  here  or  Just  threatened,  and  then  Mr.  Barr,  if  you  could  give 
your  opinion  on  that,  as  well. 

Mr.  Blumenfeld.  That’s  a  very  good  question.  I  mean,  first,  I 
think  it’s  important  to  recognize  that  what  the  bills  before  the 
Committee  are  talking  about  are  looking  specifically  at  antitrust 
enforcement  where  the  conduct  violates  the  Telecommunications 
Act.  So  the  bills  are  not  attempting  to  say  that  even  conduct  that 
complies  with  the  act  might  violate  the  antitrust  laws,  although, 
frankly,  the  antitrust  laws  do  say  that  because  they’re  independent 
jurisdiction.  So  the  bill  does  nothing  to  change  the  antitrust  status 
of  conduct  that  complies  with  the  Telecommunications  Act. 

Secondly,  antitrust  law  is  a  very  effective  remedy  both  where  it 
is  brought,  but  even  more  than  that,  where  there  is  a  possibility 
of  it  being  brought.  Firms  are  more  likely  to  confirm  their  conduct 
to  the  antitrust  requirements  than  they  are  to  the  re^atop^  re¬ 
quirements  because  the  penalties  are  so  much  greater,  ^e  history 
of  regulation  in  this  industry  is  that  you  cannot  enforce  regulations 
enough  to  create  competition.  Commissioner  Harvill  talked  about 
that  to  some  extent.  And  even  where  fining  is  involved,  that’s  true. 

I  know  that  Chairman  Powell  proposed  increasing  penalties  to 
$10  million  for  a  violation.  Not  to  pick  on  Mr.  Barr’s  compeuiy,  but 
they  reported  year  2000  revenues  of  roughly  $63  billion.  That’s 
roughly  $173  million  a  day.  A  $10  million  penmty  is  something  like 
less  than  2  hours’  revenue.  Put  another  way,  for  a  family  with  a 
$63,000  income,  that’s  a  $10  fine. 

So  the  regulatory  process  is  not  enough.  It  takes  antitrust  ex¬ 
actly  because  not  the  fact  of  an  antitrust  inquiry,  but  the  effective 
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remedies  that  are  available  on  the  antitrust  laws  do  provide  a 
strong  incentive  for  compliance.  That’s  why  the  antitrust  laws  have 
always  been  a  sign^cant  part,  the  most  significant  part,  perhaps, 
of  creating  competition  in  this  industry. 

That’s  why,  as  a  proponent  of  this,  I  think  it  is  important  to  en¬ 
sure  that  the  antitrust  laws  continue  to  apply,  and  that’s,  frankly, 
why  the  ILECs  are  not  pleased  about  the  notion  that  they  would 
still  be  exposed  to  antitrust  liability  even  with  the  existence  of  the 
’96  act.  I  don’t  think  it  will  be  frequent  in  actual  lawsuit  terms,  but 
I  think  it  will  be  effective  because  of  the  remedies  that  are  avail¬ 
able,  both  the  government  remedies  of  further  divestiture  and  of 
specific  conduct  requirements,  as  well  as  the  threat  of  treble  dam¬ 
age  actions  from  private  plaintiffs. 

Mr.  Barr.  I  think  that  the  exposvire  to  the  treble  damages  and 
the  per  se  rule  that  would  be  adopted  in  this,  a  per  se  violation  of 
the  antitrust  laws,  would  be  highly  destructive  of  competition  in 
the  Telecom  Act,  and  I’d  like  to — three  specific  ways. 

These  claims,  as  I  say,  come  up  in  policy  context.  Glee,  you’re  not 
obeying  the  law  because  you’re  not  giving  us  24  hours’  access.  Gee, 
you  run  out  of  space.  You  have  to  add  new  space.  It’s  your  obliga¬ 
tion.  Gee,  you  have  to  add  new  space.  You  have  to — it’s  your  bur¬ 
den  to  go  and  get  the  zoning  permit,  not  ours.  It’s  unfair  competi¬ 
tion  to  force  us  to  do  it.  All  these  issues  come  up  and  they’re  re¬ 
solved  by  the  FCC  in  a  coherent  way.  This  will  make  those  deci¬ 
sions  decided  by  juries  all  over  the  country,  and,  therefore,  we’ll 
have  a  hodgepodge. 

Second,  it  will  disrupt  the  expeditious  process  for  resolving  these 
things  and  getting  on  with  life  on  a  no-fault  basis  that  the  FCC  has 
put  into  place.  Currently,  as  I  say,  we  have  to  meet  certain  criteria. 
If  we  miss,  we  pay  a  fine.  And  while  our  overall  revenues  are  very 
healthy,  obviously,  as  you  know,  the  net  revenues  are  what  count. 
It’s  the  profit  that  counts,  and  these  have  a  major  impact  on  our 
net  revenue. 

Now,  what  this  would  do  is  cast  the  whole  thing  into  a  litigious, 
fault-finding  blame  game,  instead  of  the  way  the  FCC  has  it,  which 
encourages  cooperation.  We  are  a  wholesale  provider.  We  have  a 
customer  relationship  and  these  people  are  trying  to  shove  it  into 
a  contentious,  liti^ous  relationship. 

The  third  way  it  will  hurt  is  just  the  burden  and  litigation  risk 
it  exposes  us  to.  Moving  to  new  technology,  putting  in  fiber,  raises 
a  host  of  new  questions  on  unbundling.  How  do  you  unbundle 
fiber?  Fiber  is  inherently  different  than  cable.  It’s  hard  to  sequester 
a  piece  of  the  fiber  and  say,  this  is  going  to  be  unbundled.  There 
are  all  these  new  issues  that  come  up  when  you  put  in  new  tech¬ 
nology  and  new  capacity,  and  yet  these  are  precisely  the  issues 
that  claims  come  in.  Oh,  gee,  you’re  not  following  the  act  because 
you  haven’t  followed  this,  or  you  should  apply  this  rule  to  this.  So 
any  change  in  the  way  we  do  business,  especially  into  these  new 
riskier  technologies,  will  create  massive  litigation  risks  and  destroy 
the  incentive  that  the  act  was  designed  to  achieve. 

Chairman  Sensenbrbnner.  ’The  time  of  the  gentleman  has  ex¬ 
pired. 

The  gentlewoman  from  California,  Ms.  Lofgren. 
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Ms.  Lofgren.  Thank  you,  Mr.  Chairman.  I  first  wanted  to  thank 
the  Chair  for  scheduling  this  hearing  in  such  a  prompt  fashion  as 
soon  as  the  referral  was  made.  I  think  it’s  very  healthy  that  this 
Committee  is  looking  at  these  important,  and  I  think  somewhat 
complicated,  issues. 

I  was  thinking,  listening  to  the  debate  and  the  questions  from 
my  colleagues,  that  we’re  all  really  believers  in  the  free  market, 
but  markets  can  be  defeated  in  a  lot  of  ways.  I  mean,  you  can  de¬ 
feat  markets  by  over-regulating,  but  you  can  also  defeat  free  mar¬ 
kets  by  the  accumulation  of  market  power  in  the  private  sector  and 
the  use  of  that  power  in  a  way  that  is  unfair  to  competitors,  and 
we  don’t  want  either  extreme.  We  want  actual  free  markets. 

So  I  ^ess  the  question  I  have  listening  to  this  is,  everyone 
agrees  that,  at  least  if  I’m  hearing  it  correctly,  no  one  is  saying 
that  the  ’96  act  was  a  mistake,  that  we  shouldn’t  have  gone  for¬ 
ward  with  that,  but  it  hasn’t  quite  done  everything  we  wanted  to 
do,  and  the  question  is  what  to  do  about  that  fact. 

I  remember  when  we  looked  at  the  act  and  the  Judiciary  Com¬ 
mittee  had  a  role  in  it,  and  then  antitrust  whiz  Ann  Bingaman  ar¬ 
gued  veiy  strongly  to  us  that  the  Justice  Department  should  have 
a  much  bigger  role  in  the  act  than  was  ultimately  concluded.  I’m 
wondering,  Mr.  Harvill,  if  you  believe — I  mean,  obviously,  we  have 
not  had  the  kind  of  competition  that  we’d  hoped  we  woiild,  and  I 
heard  and  listened  with  great  interest  to  Mr.  Malone’s  comment 
about  some  of  the  start-ups  and  maybe  they  weren’t  such  good 
business  people  and  they  had  turnover,  and  I  think,  you  know, 
there’s  some  truth  to  some  of  those  comments.  But  we’ve  also 
heard,  not  on  this  panel  today  so  much,  but  we’ve  heard  in  real  life 
and  seen  that  some  of  these  companies  had  litigation  departments 
as  big  as  engineering  departments,  and  the  Kovads  and  North 
Points  are  really  limping  today  and  they  really  had  a  hard  time 
getting  the  act  complied  with. 

So  rim  wondering,  Mr.  Harvill,  if  the  Ann  Bingaman  suggestions 
of  a  greater  role  for  the  Justice  Department  Antitrust  Division  had 
been  included,  would  that  have  assisted  in  the  effort  to  bring  com¬ 
petition  to,  especially  broadband,  in  your  Judgment? 

Mr.  Harvill.  Thank  you  for  the  question.  It’s  a  veiy  good  ques¬ 
tion.  The  Telecom  Act,  as  I  said  previously,  I  think  created  a  clear 
path  for  the  ILECs  to  get  into  the  long  distance  market.  I  believe 
that,  obviously,  the  pace  is  not  quite  what  we  had  expected,  that 
there — ^we’re  on  that  path  and  we’re  going  to  get  there.  We’re  going 
to  get  there  in  Illinois  and  I’m  assuming  weTe  going  to  get  there 
across  the  country,  eventually. 

One  of  the  nice  things  about  the  ’96  act  was  the  fact  that  it  pro¬ 
vided  incentives  for  the  ILECs  to  open  their  markets,  and  that  weus, 
obviously,  the  carrot  of  getting  in  the  long  distance  market. 

The  problem  is,  as  we  sit  here  today,  there  is  no  penalty  if  the 
ILECs  choose  not  to  comply  with  that.  If  the  ILECs  choose  not  to 
open  their  local  markets,  obviously,  thev  don’t  get  into  the  long  dis¬ 
tance  market,  but  there  is  no  real  peneuty. 

So  I  think  anything  that  you  can  do  to  increase  the  incentives, 
and  I’m  big  on  incentives  here.  You  try  €md  put  incentives  in  place 
as  opposed  to  penalties.  But  an^hing  that  you  can  do  to  incent 
them  to  get  into  this,  to  open  their  markets  up  to  their  competitors. 
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is  one  of  the  best  things  that  you  can  do.  Hindsight  is  20/20.  You 
know,  obviously,  maybe  if  you  would  have  done  that,  things  might 
have  been  different,  but  we  deal  with  the  reality  of  what  we  have 
today. 

Ms.  Lofgren.  The  second  question  is  really  for  Mr.  Barr,  and 
that  has  to  do  with  the  incentives  for  deployment  in  rural  as  well 
as  inner-city  areas  for  broadband.  In  the  Conyers-Cannon  bill, 
there  is  a  provision  that  has  a  loan  scheme  that  would  assist  or 
make  available  the  roll-out  of  technology  in  those  underserved 
areas,  and  my  understanding  is  that  Mr.  Dingell  had  an  amend¬ 
ment  that  required  build-out  in  the  Commerce  Department  bill. 
Which  of  those  two  approaches  do  you  think  is  preferable,  and  will 
either  one  of  them  actually  work,  in  your  judgment? 

Mr.  Barr.  I  think  the  liest  way  to  approach  it  is  through  a  tech¬ 
nology  neutral  approach.  That  is,  not  pick  any  one  type  of  provider, 
such  as  a  telephone  line  or  a  cable  line,  but  try  to  have  the  most 
efficient  provider  address  these  areas.  In  some  of  these  commu¬ 
nities,  satellite — for  example,  rural,  satellite  would  be  more  effi¬ 
cient.  So  I  think  a  carrot  approach  involving  loans,  tax  credits - 

Ms.  Lofgren.  If  I  could  —I  don’t  want  to  interrupt  you,  but  actu¬ 
ally,  the  bill,  the  Conyers-Cannon  bill,  I  don’t  think  is  specific  tech- 
nolog3^  It  talks  about  providers  of  broadband,  not  a  specific - 

Mr.  Barr.  Right. 

Ms.  Lofgren  [continuing].  Type  of  provider. 

Mr.  Barr.  Right.  And,  therefore,  I  thiiik  that  that  is  a  good  ap¬ 
proach,  and,  you  know,  I  also  think  there  should  be  an  examination 
of  the  use  of  the  excise  tax  revenues  and  other  things  to  provide 
a  carrot  to  have  a,  really  a  race  to  get  those  kinds  of  benefits  out 
to  those  communities. 

Chairman  Sensenbrenner.  The  gentlewoman’s  time  has  ex¬ 
pired. 

The  gentleman  from  Georgia,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I’d  like  to  begin  by  thank¬ 
ing  you  and  the  staff  for  putting  together  an  outstanding  panel 
today.  The  witnesses  have  provided  both  a  broad  policy  and  legal 
framework  wiLhin  which  to  consider  this  legislation,  and  all  four  of 
them  have  demonstrated  a  very  keen  grasp  of  the  specifics  and  the 
legal  and  mechanical  issues  involved.  It  really  is  one  of  the  very 
best  panels  that  we’ve  had  on  this  or  other  legislation. 

I  am  particularly  intri^ed  by  the  back  and  forth  between  Mr. 
Barr  and  Mr.  Blumenfeld,  and  it  really  does,  as  I  think  Mr.  Barr 
indicated,  illustrate  that  what  we’re  talking  about  here  are  policy 
differences.  I  think  you  can  see  in  the  two  witnesses  different  ap¬ 
proaches  of  different  administrations  with  which  they  have  been 
associated,  and  we  really  are  talking  about  fundamental  policy  dif¬ 
ferences. 

And  I  think  I  share  some  of  your  concerns,  Mr.  Barr,  that  if  you 
look  at  the  areas  in  which  both  H.R.  1697  and  H.R.  1698  take  us 
in  tandem,  they  would  seem  to  expand  the  power  of  the  Depart¬ 
ment  of  Justice  in  several  areas,  including  the  antitrust  area,  with 
the  per  se  violation  provision  that  you’ve  dealt  with.  And  in  both 
of  these  areas,  in  H.R.  1697  and  H.R.  1698,  expanding  the  pow^r 
of  the  Attorney  Generad  over — in  areas  involving  decisions  regaj'd- 
ing  market  power,  as  well  as  in  the  per  se  violation,  that  these  ire 


81 


at  the  expense  of  the  proper  role  of  Congress  in  setting  the  policy 
and  the  laws. 

And  I’d  like  your  thoughts  with  regard  to  whether  or  not  these 
are  unique  forays  by  legislation.  Are  tnese  unique  areas?  Are  these 
unique  approaches?  Is  this  the  first  time,  really,  in  any  industry 
that  is  reflated  by  the  Congress  that  we  would  be  seeing  this  per 
se  rule  and  the  ability  of  the  Attorney  General  to  override,  basi¬ 
cally,  Congressional  intent  and  Congressional  power  and  where  you 
see  that  taking  us  in  perhaps  some  other  areas,  as  well,  in  terms 
of  its  precedent  setting  value. 

Mr.  Barr.  Yes,  Congressman.  I  think  it  is  imprecedented  in  sev¬ 
eral  respects,  and  one  of  them  is  the  finding  that  violations  of  regu¬ 
latory  regime  are  per  se  violations  of  the  antitrust  laws.  Per  se  vio¬ 
lations  of  the  antitrust  laws  are  very  rare.  They  are  reserved  for 
section  1.  There  are  no  per  se  violations  for  section  2.  And  this  ba¬ 
sically  trivializes  the  antitrust  laws  by  taking  any  regulatory  viola¬ 
tion,  including  technical  violations,  and  treating  them  as  per  se  vio¬ 
lations  of  the  antitrust  laws. 

Also,  I  think  what  is  unique  here,  and  I  may  be  wrong  on  this, 
but  certainly  in  my  memory,  the  antitrust — Congress  passed  this 
law  against  the  backdrop  of  antitrust  enforcement.  The  industry 
was  run  by  an  antitrust  consent  decree  administered  by  Judge 
Greene.  So  there  had  been  a  history  of  antitrust  enforcement,  but 
Congress  was  specifically  trying  to  substitute  a  coherent  regulatory 
regime  run  by  an  expert  agency  and  have  a  coherent  national  pol¬ 
icy.  So  that’s  why  the  MFJ,  the  antitrust  results  of  all  this  anti¬ 
trust  enforcement,  was  removed  and  the  legislation  was  sub¬ 
stituted,  along  with  a  very  specific  regime  that  involves  process, 
that  involves  coordination  with  the  States,  that  involves  an  expert 
agencv. 

And  what  this  does,  essentially,  is  with  a  sweep  of  the  hand,  turn 
this  all  over,  not  to  Judge  Greene  but  to  850  Judge  Greenes  aroimd 
the  county,  and  more  importantly,  because  these  are  frequently 
fact  questions,  turns  it  over  to  juries  all  over  the  country. 

What  Congress  did  in  the  act  was  it  took  certain  fact  finding  and 
turned  it  over  to  be  legislative  fact  finding  by  an  administrative 
agency.  We  all  know  the  distinction  in  administrative  law  has  been 
a^udicative  facts  and  legislative  facts,  and  what  Congress  did  was 
say,  we  want  an  expert  agency  to  give  a  coherent  policy  through 
this  fact  finding  process.  What  this  does  is  turn  it  all  into  case-by¬ 
case  adjudicative  fact  finding  by  juries.  It  is  a  complete  retreat.  It 
will  lead  to  a  throttling  of  the  progress  that  has  been  made  to  date 
imder  the  Telecom  Act,  which  I  would  not  underestimate. 

I  would  urge  the  Congress  to  go  back  and  look  at  the  progress 
of  competition  in  the  long  distance  market  and  compare  it  to  the 
progress  of  competition  here.  I  would  urge  the  Confess  to — this 
Committee  to  go  bade  and  look  at  competition  in  the  cable,  and 
when  was  cable  deregulated?  What  was  the  level  of  competition 
that  led  this  body  to  deregulate  cable  from  soup  to  nuts?  There’s 
a  lot  of  competition  out  there  r^ht  now  in  the  local  market. 

Chairman  Sbnsenbrenner.  Tne  gentleman’s  time  is  about  ready 
to  expire,  and  I’m  afraid  that  if  we  wait  imtil  after  the  4:30  roll 
calls,  nobody  is  going  to  come  back. 

The  gentleman  from  Massachusetts,  Mr.  Delahunt. 
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Mr.  Delahunt.  I  thank  the  Chairman  and  I  probably  won’t  use 
my  full  time,  so  if  the  gentleman  from  Georgia  wants  to  ask  that 
final  question,  I  will  ^eld  to  him  the  balance  of  my  time. 

Mr.  Blumenfeld,  Mr.  Barr  makes  a  point  about  the  issue  of  com¬ 
petition,  and  the  progress,  the  apparent  progress  that  has  been 
made.  I  think  it’s  by  the  year  2002,  it’s,  and  I’ve  seen  it  somewhere, 
in  some  memorandum,  it’s  likely  that  there  will  be  some  20  States 
that  the  Bells  will  be  allowed  to  provide  long  distance  service. 

I  mean,  what  implications  does  that  have  in  terms  of  the  Conyers 
legislation,  in  terms  of  what  position  we  should  take? 

Mr.  Blumenfeld.  Thank  you.  Congressman.  I  think,  actually,  it 
has  important  implications  for  our  understanding  of  what’s  going 
on  here.  Mr.  Barr  said  earlier  that  where  ILECs  obtain  competitive 
entry,  competition  flourishes.  I  think  he  has  reversed  the  cause  and 
the  effect. 

The  point  of  section  271  and  the  reason  that  process  has  worked 
as  well  as  it  has  is  not,  I  think,  as  originally  envisioned,  because 
it  provides  the  ILECs  a  strong  incentive  to  open  their  markets.  As 
I  said,  I  think  their  incentive  is  to  open  their  markets  as  little  as 
possible  and  still  get  long  distance  authority.  The  reason  section 
271  has  worked  in  practice  is  because  of  the  process  that  it  sets  up. 
It  sets  up  a  process  vmder  which,  first,  the  local  regulators,  and 
then  the  FCC,  with  the  participation  of  the  Justice  Department, 
have  to  make  veiy  close  determinations  of  whether  the  companies 
have  opened  their  markets  to  competition  enough,  and  in  the 
course  of  that  process,  all  of  the  States  have  adopted  and  the  FCC 
has  adopted  a  set  of  processes  to  look  into  that. 

Mr.  Delahunt.  And  you’re  satisfied  with  those  processes? 

Mr.  Blumenfeld.  Yes,  exactly.  And  those  processes  are  working. 
Those  processes  produce  market  opening  behavior,  which  in  turn 
frees  the  ILECs,  as  it  should,  to  go  into  long  distimce  and  opens 
the  markets  to  competition.  That’s  why  we’re  saying - 

Mr.  Delahunt.  And  you’re  suggesting  that  Conyers-Cannon 
would  be  that  spur,  if  you  will,  in  this  situation? 

Mr.  Blumenfeld.  That’s  right,  and  most  certainly  we  should  not 
eliminate  the  requirements  mat  are  embedded  in  section  271  or 
section  271  itself. 

Mr.  Delahunt.  Taking  back  my  time,  Mr.  Barr,  do  you  want 
to - 

Mr.  Barr.  I  think  this  proves  my  point.  Conyers-Cannon  isn’t  the 
law,  and  yet  in  State  a^r  State,  despite  all  these  complaints  of 
misconduct,  the  authorities  are  saying,  you’re  meeting  your  obliga¬ 
tions  in  letting  us  in.  Moreover,  after  we’re  let  in,  contrary  to  the 
supposition  there  would  be  backsliding,  I  saw  Pat  Woods  said  there 
hasn’t  been  backsliding.  If  anything,  it’s  been  improved  perform¬ 
ance  after  the  ILECs  after  they’re  let  in  and  competition  takes  off, 
because,  I  mean,  let’s  look  at  brass  tacks. 

A  lot  of  people  in  New  York,  they  never  hear  from  the  DCC.  'They 
don’t  know  they  have  a  choice.  Anyone  in  New  York,  anyone  in 
Massachusetts  can  pick  up  the  phone  today  and  have  an  alter¬ 
native  carrier — anybody — ^but  they  never  hear  that. 

Mr.  Delahunt.  iVell,  the  fact  that  comnetition  opens  up,  what  is 
the  impact,  therefore,  in  terms  of  the  RBOCs  as  it  relates  to  the 
Tauzin-Dingell  bill? 
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Mr.  Barr.  Well,  I  think  that  there’s  a  superceding  market  that 
is  developing,  and  that’s  broadband,  and  that’s  where  a  lot  of  the 
value  is  going  to  be.  As  the  voice  market  is  commoditized  over  time 
and  prices  are  driven  down  to  their  incremental  costs,  no  one  in¬ 
vests  money  just  to  get  their  incremental  costs  back. 

Mr.  Delahunt.  No,  but  in  the  case  of  telephony,  if  that’s  the  cor¬ 
rect  term,  I  mean,  really  what  we’re  talking  about  is  a  loss  leader. 
I  mean,  I  wouldn’t  think  that  Verizon  is  going  to  complain  substan¬ 
tially  about  having  market  share  in  terms  of  the  traditional  tele¬ 
phone  because  it  presents  opportunities  to  promote  and  market 
other  services,  DSL,  all  the  Internet  services  that  would  be  em¬ 
bodied  in  broadband  activity,  so - 

Mr.  Barr.  Well,  I  think  you  were  talking  about  moving  into  the 
broadband  market - 

Mr.  Delahunt.  Right. 

Mr.  Barr  [continuing].  And  that  is  where  margins  shovild  be 
higher  and  returns  shoiHd  be  higher  because  it’s  a  riskier  new  busi¬ 
ness.  It  requires  more  investment,  new  products,  content,  putting — 
there’s  a  host  of  things  that  people  demand  that  we  can  supply  in 
competition  with  cable  and  we  think  that’s  going  to  be  the  market¬ 
place  of  the  future.  A  lot  of  companies  are  not  going  into  providing 
local  telephone  competition.  ’They’re  looking  ahead  and  they’re 
leapfrogging  and  they’re  putting  their  investment  in  broadband 
emd  new  technology  and  we  want  to  be  competitors  in  that  market 
and  we  think  that’s  the  right  policy  for  the  coimtry,  to  have  max- 
imiun  competition.  We  thiidi  that  if  you  distort  it  now  and  the  mar¬ 
ket  is  turned  over  to  the  cable  companies,  which  we  think  there  is 
a  risk  of,  then  3  years  from  now,  you’ll  be  sitting  around  trying  to 
figure  out  what  to  do  with  the  cable  companies. 

Chairman  Sensenbrenner.  ’The  gentleman’s  time  has  expired. 

’The  gentleman  from  Michigan. 

Mr.  Conyers.  I  ask  unanimous  consent  to  include  these  several 
articles  in  the  proceedings. 

Chairman  Sensenbrenner.  ’These  articles  will  be  included  in  the 
record,  if  no  objection.  Without  objection,  so  ordered. 

['Hie  information  of  Mr.  Conyers  follows:] 
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JOHN  P.  jPUERNER,  PiMsho- 
JOHN  S.  CMROLU'Eiltor 
JANET  ClArTON.EdacrifAtEdilorialPtiri 


Ma  Bell’s  Arrogance,  Multiplied 

Tb/t  iutkm*f  refioni]  tdepbdoe  companjes»  ahcnUd  not  be  belled  t^regulatMn. 
or  Baby  BeQe,  a^eed  five  yean  efo  to  open  IbeBdla  already  control  at  leaat  75%  of  the 
their  hnei  to  compettUon  in  ezchanisc  for  the  DSL  market,  uste  their  monopoly  miuacle  to 
right  to  enter  the  lOQg^dlctiDoe  phone  mifflwt  keep  others  ouLTm  only  thing  tb^can’t  pro- 
That  wu  then.  Today,  thqr  stiD  control  95%  vide  U  kMg^dtstanee  sendees,  voice  or  digital, 
of  the  local  phone  market  and,  like  ah  mo-  tmlesa  apectflcalty  authorised.  They  prevent 
iM»otiet,ftkktbehcustoiDefewitbeverTia^  others  from  competing  in  their  maiW,  as 
Ulla.  They  deploy  a  barrage  of  legal  maneu-  aooie  70  Cahfomia  intenet  companies  told  the 
vers  and  technical  hurdles  to  Mock  other  com-  Federal  Comniunicatkms  CommissiOD  earher 
ptnies  from  otfer^  hi^k-speed  Internet  sexT-  this  mcmth,  by  delaying  or  denying  service  to 
Ices,  ImowB  as  digital  subscriber  lines  (DSU*  independent  Internet  providers,  stealing  the 
over  their  networks.  ind^kendents’  customers  and  pridng  them  out 

The  1996  TelecomimndcatiQna  Act,  meant  of  the  market  The  penaltiea  for  such  conduct 
to  taring  competition  into  local  phone  service,  are  so  low  that  the  beOs  shn^  consider  them 
dearly  hasn't  delivered.  Most  coofumers  have  part  ^  the  cost  of  doing  businen.  If  there  are 
DO  dmlce  but  to  pay  high  prices.  Kept,  no  competHors  in  some  markets,  it  is  largdy 
W.  J.(BQIy}  Tauiin  (R-LaL)  and  D.  Dtn^  because  the  Bells  drove  them  out 
(D-MlelL)  say  they  intend  to  fii  this  by  allow-  Requiring  competitkm  in  the  local  phone 
lag  the  Baby  Belte  Ixite  the  kmg-dMance  DSL  marketbylawhasnotsofarproridedsuffl- 
buriness  while  keeping  their  local-service  mo-  ci«U  incentive  for  the  Bdls  to  open  up  to  oew- 
nopoly.  R  is  a  prop^  without  logic.  The  coiners,  lifting  that  mandate  for  the  most 
ehimge  would  only  strengthen  the  BeOs'  profitable  loog*distaDce  DSL  services  would 
cbokebold  OQ  local  service  and  remove  any  in-  bn  any  hope  of  comyeUtion  in  the  future.  The 
centive  to  compete  and  innovate.  Bells  woula  keep  on  charging  their  consumers 

The  reasoning  behind  Tkuiin's  UU,  HR  high  prices  regardlesa  of  the  quality  of  tbdr 
1642,  la  that  the  local  Bella  need  an  tnccfittve  service.  ' 

te  invest  the  billtanactfdottanit  would  take  to  Nq  one  except  the  phone  companies  would 

upgrade  their  qrstemt  for  DSL  servioe,  and  inourn  the  death  of  the  TuafarDingdlbUL 
ghrk^  Qww  tree  range  In  kmgtllitance  data 

aervloe  would  do  the  trick.  A  staunch  sup-  To  Taka  Aettati:  Hep.  Ttwtin,  (20i)'22S-40Sl 
porter  of  the  local  BeQs,  Thurin  says  hign-  or  lowipJiousspop/lavsm.  Rep.  JhnaXi, 
epted  Internet  aervioe  is  in  iu  infancy  and  (2(WZ2S^1  wwww.Keu$e.goWdingeU. 
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IfiA  Ttmr  bopa  to  im  s  a  fcnn  fcr  bcCM  lottBmlQi  Bd  oAy 
to  hdp  Oita  dto  lEA  txi4r  QD>  BBoa* 

-•Mb  R  Nataly  fobDd«  Sept  IS.  t982 

miMattJOi  PMtalbm  Curiey 


tSLStSf 


llati  li  I  *— -■ ■ 

1009^  inBc  tppHpna  BKiiin  looBi 

Public  pm  price  as 
Balv  Bells  ^e  competition 

Oaryfctf;  _  ^  _ 

imopofa^  miK  DSC  scffob 


CooMiMi  taplai  fcr  ifaB  dif  wfaCB  lliqr 
o|^tin|v  ttip  flf  knl  fekitoe 
GDBtoBtSlQD  fit  MWtfWf  falOMf  Wtt  ite 
nlM  oTFSMR  lift  toedt  kannind  dtot 
k  woiiit  fik  iv  bulsiftoy  pnQKdoBi 

aid  ite  k  ftt  ddbtod  Ban  Ntodb^ 

The  Aitonx  >4^^^  °°?P*y 
tfBlf|MlCkVl  hllfripttd  htBIMt  lOOBI  <Wtf 

lock  pteoe  ftKi  But  k  Qi  mav  alter 
loteorlte  1d^  tat  tel  OMted  In 
innt  atootoi  Itet  kM  pteDnoi  teto 
tadtofan  eta  taita  food  dd  tool 
Ikby  Bil  BMDopolit  whkk  oQBirul  dxxk 
tTXcfiteoBce-tapttaDaiiMtet 

IXto  h  ta  a  afemn  of  a  dueb  Hta 
ixtan  fcr  ODonnenL  E)epte  a  18B6  taw 
dedpod  to  brakt  tan  tte  taoi  leB  my 
OOPOAdd  CDBipdiEtOO  biB  QDBpBdL 
Aid  wten  k  dU  taar  amDDtat  lodi  Ji  ttse 
matatitetata&fedlLltasutoGaD- 
gpBi  pv  iim  aod  oadto  fafct 
'ttta  lorry  pnaptod 

fODit  Batts  to  fitoihtaf  a  ndod  wtodonc 
tak  tte  kxd  ta  to  tetor  oxBpdttaa. 
tata^tadttltoatevmin  n  kx^ 
ivwBilite  bed  Hwtepotet 
Ite  Bdb  tk  ott  ttek  bdt  ta  oaqr 
DSL  tai  bad  baqr  butoesB  |ta  dr  woi 
daoned  te  toifb  eoDBooic  ikBOL  Wide 
■OK  DSL  taa  oiw  itettMta  to  btent 
iHt  Nfli  Dfipad  octen  aBK  ttbf  iMr 
flottid  ow  ite  ita  ta  Mta  mddof 
up  ite  linoe  neiita  to  teouMd  oiq^ 
otas  ta  aetd  aoow  to  ta  oetMock  to 


^  jte  Fedn  Goniitacdbni  OoBinlik 
ta  Inte  ta  Vbta  dc  bed  Bd  sBvtaf 
Bdota  ite  Nardnt  dtat  atetoi  pne- 

•eta  oeta  te  ki  owQ  tato^taBta 
Kxneo  b  a  tb«ta  tan  tec  ta  tat  (Sd 
to  tar  coopedta  compniH  onta  >ta 


BOO  Ink  Mr  ad  IS  bettoroow  d  pnoodof 
ESLontatt 

» Itetadv  nted  tetNownter  ta  Bdl* 
Saudi  teRiied  a  DSLcntater  ta  tiicntt 

by  ptadtal  ■tidtaiidd  ad  <iKxtd- 
SuymvfceiDtedr 


►  Wtoteteoi  ta  ddiitafa  odta 
<^ta  tte  toed  Bdl  savtai  the  Noninta 
to  itae  AIV  aasesi  to  ks  eqabBUDt  AIV 
bad  cotoptataed  ta(>ta  ital  ota 
tbk«tta^ta«ydPBta  taBB  to  iha* 
tPdecootattrti* 

spend  tine  ta^matty^kSST^  ^ 
U  tadad  of  wtaoiar  MW  oflSooierL 
Gta  wdi  BdB  fatnadta*  ite  fBh 
ta  tack  d  OBtfetidOB.  nwed  dta  at 
DOW  wunfataB  wteta  bwdtei  "P  ^ 
cnopn  woiB  onm  DMueo  jBuwiugi 
cItaTte  boot  k  ta  aflepadebaRteott 
ontaB  ta  DO  tacendtt  to  dav 
Bccwodc  acos  to  antortta  And  tte 
brtatotf  AZV  b  btav 

oontocttoon  nrtaoBdteaiae  nvict 
Btt  ite  kki  tea  lok  ebane  of  fdntaf 
twtfag  taaikta  dtey  oDontetaD 
cottMta  *Wdta  npataf  ate  nai 
bta  iida  anataataarwrkaa  bbfaa^ 
b»  Ate  k  WWbiata  tanteo  wota  I 

by  avtta  Bte  bteytai  an  boldaBte 
Ota  ta  A  W  to  be  hintate  ta  tac ' 
by  Ikpi  Bi^  Itat  Wd^tattta  tet 


vfck  tedtata  dJtt  Mteci  wilbouc 

OpCOklK  tfatlr  OipABBCSb 
Uta  mteta  tea  19  to  ibt  tet  ta 
ta  bed  Bdlmmopta  tart  Fwnortr 
tato  a  ta  Iktt  mnuners  wl  be  tet  wkb 
hktar  bdb  ad  do  red  eboloe. 
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And  the  broadband  played  on ... 


Bin  kto  loeal  phont  monopoly  Inftct  high-opoMi  data  marfcat 

OPINION 

By  Brock  N.Mwfcs 

MSNBC 

WASHINGTON,  Apr  25th  —  The  Baby  Bells  have  cannibalized  their  siblings,  gorging 
themselves  on  bull  xnaiket-fueled  mergers  and  acquisitions  £uter  than  venture  capitalists 
could  write  ludicrous  checks  for  ludicrous  sums  of  money  funding  even  more  ludicrous 
dot-com  business  plans.  It  was  all  legal;  all  done  under  the  radar,  lost  in  the  noise  of  baby 
billionaires  and  S3,000-per-bead  B2B  conferences  held  in  Toledo.  And  it  was  done  in  the 
spirit  of  competition  and  telecom  **refbrm.’*  And  we  aU  got  screwed  in  the  process. 


THE  1996  TELECOM  Rcfbno  Act  procniMsd  to  level  die  pitylos  Iwld,  drop  prices  sod  jianp-stvt 
compecicioa  for  JocsL  wireku  tod  lugh-speed  Imemct  services.  Instetid  we  foi « fbotnce  to  the  feeditig 
trosah,  and  whee  the  feasdng  was  over,  the  seven  '*Baby  BeOs"  were  four. 

In  the  wake  of  this  coosolidatioii  there  b  only  vapor-Iflce  competidoiL  lostead  we  have  e  pock-marked 
telecom  mdusoy,  linered  with  foiled  or  foitsig  competiiofi,  that  u  second  only  to  the  spectacular  fhiaDetal 
flameouts  whose  epitaphs  are  chiseled  iolD  the  Chapter  7  tarhstooes  of  the  dot-com  graveyard. 

And  now  a  bill  in  Congress  Is  looking  to  blow  away  any  focsaaile  of  makiDg  the  local  telcpbooe 
companies  obey  the  law  that  maadsaet  they  open  their  networks  to  lay  and  ah  contpetitoii  in  an  effort  to 
level  the  competitive  playing' field.  Thu  bOl,  dubiously  called  tiw  ‘The  internet  Freedom  and  Broadband 
Ocployrneet  Act  of 200]  ,**  does  nothing  more  tfam  itrip-mae  the  rauaining  competitive  safogaards  of  ttw 
current  law,  green-ligbting  the  BeDs  to  bludgeon  any  reoiiining  cotnpetitori  Into  oblivkxL 

GRAB  FOR  HOLY  GRAIL 

The  Telecom  Reform  Act  was  ihsm  from  jump  street  but  the  act’s  aitlcal  voices  were  drowned  out  bi  the 
din  of  the  lobbying  bloodbath  being  waged  between  cable  and  telecom  interests  wbo  were  throwing  more 
cash  into  congressional  coffon  than  Las  Vegas  sports  books  see  on  Super  Bowl  Sunday. 

The  law  requires  the  local  monopoly  lelqrbone  companies  to  resell  their  network  services  to 
competitors.  And  when  that  local  network  is  quantxfiably  competitrre  ~  based  on  a  14-potnc  checklist 
written  into  law  —  the  Bells  are  granted  the  Holy  GraQ  of  Telecom:  entry  into  Valhalla,  er ...  I  mean,  the 
long-distance  market 

But  the  Bells  have  kept  uaderfmanced  competitori  tied  up  in  logil  battles  and  fought  the  Id-point 
checklist  in  the  count  spending  bilUoos  trying  to  put  the  regulator/  genie  bock  In  the  bottle. 

And  along  the  sidelfoes  of  the  sO'Cailed  level  playiag  field  lies  the  carnage  of  broken  promises:  By 
now  consumers  were  supposed  to  have  several  local  ^ooe  compaiies  ffom  wbkh  to  choose,  mciudkg 
residentii]  services  ofTer^  by  long-distance,  cable  s^  wireless  ccuapenies.  Many  Have  tried,  a  few  have 
made  lurching  advances,  but  all  have  foiled  to  make  a  significant  dent  in  the  residential  offering  of 
telephone  service.  As  of  June  2000,  Baby  Dell  competiton  served  only  3.2  percent  of  reskknee  and  snail 
business  phooes. 
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AikI  r«(D«Abcr  >ideo  dkliose*?  llkOM  pnniNd  xirttldbaUoo-dolar  cabl»-{ike  icnroria  te 
ibcy  would  boild  10  ootBpfie  iriih  local  cibk  opcntioiu?  They  ara  all  toML 

FioaUy,  wliik  kng'difcaaee  mn  hive  SUka  ftiHr  Aan  Madooaa’s  laiait  flora  BilSioanI 
Maj^xme'i  Hoc  100 '-dowa  34  pcrtcnt  liaoc  Ml  BeB  wai  bnkn  If  ~  local  have 

RISEN  70  J  pcreaat 

mSAKY  LCGISLATIVE  MOJO 

Tiitt  the  Balb  kava  been  aggitaitvvly  deploying  broadband  aervicet  it  all  cxaai  ooly  after  nimMa  bat 
fUMriogooagMntetl&a  Covad  invaded  dMVipaeeMdbafniofliBriag  DSL  chA^peTtftaler.wbecbcr  the  . 

BalJi  Ukad  it  or  aoL  Aad  clairiy.  they  did  Dot 

Even  aa  dia  BeUs  are  currently  beaut  cbm  of  aaiHioiis  of  dollan  by  dta  FCC  fix  iioofwilUBg 
cvopetilon*  DSL  ordm  aad  pvovidiBi  floppy  lervka  ID  oorewet  dm  DSL  caaoaun  to  their  meworfca, 
they  realoBd  the  wriciiig  on  the  diiiiialwia  aid  b<^  to  actively  martacthmowiOSLaervicas.  Butooly 
■  tboM  vaai  where  oompanks  like  Covad  have  paoenvad. 

If  Ibis  broadband  deploymeoc  biO  is  pawed,  tbe  Balls  wfll  be  a  positioQ  tt  nooopolnB  yai  aaodier  makec  the  high-speed 
daeamaikaL 

Ibe  Mil  *>0010  be  a  boon  for  lha  Baby  Beils  bote  diiasaer  lor  cmaaun,*'  sr^  Marie  Cooper,  direotor  of  retaareh  for 
ttN  CoasaoMT  FadaraCKB  of  America.  "The  BcOs  arc  beiBg  mrardad  T/fch  a  biQ  fine  aril  help  Cban  Diiataa  ihak  local 
phone  noBopoties...  aodai  Aa  same  thiia.cstthkih  anew  oariooalvjooopoly—thittiAe  in  the  broadbaadaxvicac 
oaricac,**  Cooper  says. 

IfthabUlpasaea,  the  Bclb  no  longer  have  to  prove  dieiriaarix'j  are  cocapecUvaio  get  naolOBg-diaiaace  data  icrvioas. 
front  which  they  are  amvntly  banned  They'll  be  abk  lo  offer  tbora  servica  iw— criiaasly,  meaning  thcy'D  be  innoit  long- 
bani  dan  competiiort  lo  cooponies  inch  as  WorldCcm  and  ATA7.  Broadwing  and  otbers. 

And  if  that  happens,  k'O  lakt  inora  than  firoadwiag'i  IMy  cngBeermofo"  lo  keep  lha  BeBs  fiom  dominating  dw 
field  and  cnnbmg  upstvts. 

In  wMirinii,  nni  treaa  wfll  be  bepawed  in  die  braadbnad  land  rush;  belL  <he  EeQs  today  loaiba  having  to  stwke  tht 
biglKoci  rtaal  areas  with  ptaia  old  telephooe  Unei. 

And  wbcQ  dM  Behs  have  Ihfia  threat  of  competition,  dr  jy  all  too  easily  All  back  iofio  Ae  sloA  chat 
made  them  the  plodding  atonopoUea  they  an  lo^.  They  Invt  etcaped  tiw  eoAosiaim  and  eotrtpreaenria]  passion  that  has 
fijeied  Intereaf-baiad  companies,  nd  not  by  ^ddaat.  but 'ay  choica  md  dasign. 

Thctelephona  oompaniet  hovered  betow  Ac  nwricefboljble,'' out  of  sight,  out  ofaind.  Sat  there  griniUDg.daniait.wajtiiig 
fx  diis  tane,  this  eaviroBaeal.  this  Congress. 

Tht  broadband  bill  is  beini  fetst-crarked;  too  firw  hcarrigs,  too  quickly  fix  much  grocatdrwcll  of  debate.  Congress  and  the 
decp-pockac  telephooe  coanpeny  lobbyisti  writing  fin  <J»cks  are  depauhof  on  your  being  asleep  at  Ae  keyboard,  noc  makiBg 
atuchaoiic. 

SUdA. . .  if  you're  rial  quiet  yoo'U  be  abk  to  farar  another  DSL  provider  gong  belly  up  and  the  boys  In 
Ac  Bell  boardrooms  slipping  each  other  oa  the  beci. 


88 


Chairman  Sensenbrenner.  The  gentleman  from  California  is — 
did  I  interrupt  you  in  the  middle  of  a  sentence,  Mr.  Delahimt? 

Mr.  Delahunt.  [Shakes  head  no.] 

Chairman  Sensenbrenner.  The  gentleman  from  California  is 
recognized  for  5  minutes. 

Mr.  ISSA.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Barr,  you  know,  when  I  was  a  kid  growing  up,  I  always  was 
told,  be  careful  what  you  ask  for.  I  think  what  I’m  seeing  here  is 
what  you  want  to  do  is  have  it  both  ways.  You  want  to  have  the 
advantages  of  retaining  your  monopoly.  You  want  to  tell  us  that 
there  isn’t  enough  msurket  to  support  lots  of  CLECs,  that  clearly 
there  can’t  be  enough,  so  we’re  going  to  have  to  have  more  or  less 
a  monopoly  or  a  duopoly  or  something  akin  to  it  with  very  little 
competition. 

And  then  at  the  same  time,  if  I  \mderstand  what’s  been  said 
here,  you  want  to  say  that  you  have  this  incredible  competitor  over 
on  the  other  side  called  cable  and  that  if  we  don’t  help  you,  if  we 
don’t  essentially  free  you  up  veiy  quickly,  you’re  going  to  have  your 
clock  cleaned  by  cable,  and  it’s  sort  of  interesting,  because  I  hear 
there’s  not  enough  market,  and  then  I  hear,  but  on  the  other  hand, 
we’re  in  a  competitive  market  because  of  one  other  monopoly  of 
some  sort  that  exists  in  each  of  your  markets. 

Which  is  it?  Is  there  enough  market  that,  aggressively,  all  the 
280  million  Americans  who  want  broadband  and  will  use  what 
should  logicallv  be  one  MIP-plus  speeds,  is  that  a  market  worth 
going  after  at  $39  a  month  or  isn’t  it? 

Mr.  Barr.  Well,  you  obviously  misheard  me,  and  it’s  probably  be¬ 
cause  I  wasn’t  clear  enough.  Y^at  I  was  saying,  CLECs  and  other 
companies  cam  come  in  amd  compete  for  local  switch  telephony.  I 
don’t  know  how  mamy  competitors  is  the  right  number.  I  don’t 
know  how  much  the  market  will  support.  That’s  for  the  market¬ 
place  to  decide,  and  there  are  hundreds  of  CLECs  out  there  adl  try¬ 
ing  to  make  their  plams  work  and  we  are  meeting  our  obligations, 
to  the  extent  that  they  want  to  rely  on  our  facilities. 

So  I’m  not  suggesting  that — first,  I  don’t  think  we  have  a  monop¬ 
oly  anymore,  and  second.  I’m  not  suggesting  that  it  has  to  be  a  mo¬ 
nopoly,  a  duopoly,  or  that  there’s  not  enough  business  there  to  at¬ 
tract  new  entramts  who  can  be  successfiil. 

What  I’m  saying  is  that  the  market  and  technology  have  a  funny 
way  of  moving  and  that  the  marketplace  is  evolving  and  what’s 
taldng  place  is,  I  think,  a  superceding  technology,  where  cable  and 
telephony  are  really  sort  of  blending  into  the  same  offering,  which 
is  a  broadband  offering,  very  rich  in  content,  video  offering,  where 
telecommunications  will  be  an  imbedded  functionality — ^voice  mail, 
conferencing,  video  conferencing,  voice  telephony,  and  so  forth,  and 
this  is  all  going  to  be  part  of  a  unified  offering  and  that  this  is  nat¬ 
urally  a  competitive  market.  Today,  it’s  a  competitive  market,  and 
there  are  promising  technologies  that  will  mean  it’s  even  more  and 
more  competitive  over  time  and  we  want  to  participate  in  that 
marketplace - 

Mr.  IssA.  Well,  to  the  extent  that - 

Mr.  Barr.  We  think  it’s  a  good  policy  that  we  be  allowed  to  do 
so. 
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Mr.  IssA.  To  the  extent  that  you  say  you  want  to  participate,  I’m 
a  little  confused,  because  Verizon  has  recently  pulled  out  of  the 
California  market.  What  would  be  your  reason  for  wanting  to  pull 
out  of  the  richest  market  in  America? 

Mr.  Barr.  I’m  not  sure  what  you’re — are  you  talking  about  sell¬ 
ing  the  video  business? 

Mr.  IsSA.  Yes. 

Mr.  Barr.  Yes.  Well,  that— please  focus  on  this.  What  I  am  say¬ 
ing  is  precisely  that  you  have  a  convergence  of  technology.  To  com¬ 
pete  against  cable,  it  would  be  proWbitively  expensive  for  us  to 
come  in  and  over-build,  that  is,  build  a  new  cable  system  from 
scratch  when  we  already  have  a  wire  into  the  home.  That’s  why  we 
invented  DSL;  so  we  could  compete  with  cable.  And  so  how  we 
want  to  compete  with  cable  is  to  fit  our  system  to  compete  with 
cable  over  our  system.  Cabl^  wants  to  compete  with  us  by  doing 
the  same  thing. 

Mr.  IssA.  Okay.  Well,  if  I  can  give  you  a - 

Mr.  Barr.  So  that’s  what  we  want  to  do.  We  want  the  telej^one 
to  compete  with  cable  and  cable  to  compete  with  telephone.  Tliat’s 
the  way  it — I  think  everyone  anticipated  it  when  the  act  was 

Eassed.  That’s  the  way  it  should  be,  and  the  rules  should  allow 
oth  to  happen,  and - 

Mr.  IssA.  And  if  I  can  follow  up  with  another  question,  since  my 
time  is  so  limited,  would  it  surprise  you,  and  this  happens  to  be 

in  California  where  you  have  chosen  not  to  compete - 

Mr.  Barr.  No,  we  want  to  compete.  We  just  don’t  want  to  com¬ 
pete  by  building  an  analog  video  system.  We  want  to  have  a 
broadband  offering. 

Mr.  IssA.  I  understand.  Would  it  surprise  you  to  know  that  with¬ 
in  a  two-mile  area,  DSL  is  not  available,  even  though  T1  lines  are 
available  in  large  amounts,  llie  cost  of  an  Internet  connection  at 
T1  speed  is  about  $800  a  month,  while  the  eable  compamies  are 
supplying  two  MIP,  roughly  twice  T1  speed,  for  $49.  Would  you  say 
that  a  market  in  which  a  consumer  is  pa3ring  $49  for  T1  times  two 
and  a  business  next  door  is  paying  $800  for  T1  is  a  dysfunctional 
market  at  this  time? 

Mr.  Barr.  Well,  you’re  sort  of  making  my  point,  which  is  we 
want  to  configure  our  network  through  investment,  substantial  in¬ 
vestments,  so  we  can  offer  a  broadband  offering  at  the  most  effi¬ 
cient  price.  TTiat  requires  massive  investment.  The  recent  cable  has 
made  that — can  make  that  investment  is  because  they  get  it  back. 

Mr.  IssA.  Okay.  Then  back  to  my  original - 

Mr.  Barr.  ITie  rules  say  we  don’t  get  it  back. 

Mr.  IssA.  Back  to  my  original  question,  if  I  heard  you  correctly, 
and  I  think  I  have  for  a  second  time,  you’re  really  arguing  that 
you’d  like  to  go  back,  at  least  in  broadband,  to  being  a  monopoly 
and  able  to  compete  one  monopoly  ageiinst  another,  which  I  think — 
wait  a  second,  tbis  is  my  question.  My  time  is  expiring.  I  think  you 
are  clearlv  saying  that  cable  is  your  competition.  You  need  to  have 
a  monopoly  to  compete.  Is  that  correct,  yes  or  no? 

Mr.  Barr.  It  is  a  complete  and  utter  nonsequiter  to  say  that  two 
monopolies  are  competing  with  each  other. 

Mr.  IssA.  I'll  take  that  as  a  non-responsive  answer,  then.  Thank 
you,  Mr.  Chairmcm. 
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Mr.  Barr.  If  two  companies  are  competing  with  each  other,  by 
definition,  it’s  not  a  monopoly. 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 

The  gentleman  from  Florida  is  recognized  for  5  minutes. 

Mr.  WEXLER.  Thank  you,  Mr.  Chairman. 

To  Mr.  Blumenfeld  and  Mr.  Barr,  I  just  want  to  acknowledge 
that,  at  least  from  my  point  of  view,  it’s  been  actually  wonderfial 
to  listen  to  both  of  you  and  learn  from  both  of  you.  You’re  both  ex¬ 
cellent  advocates  for  your  cause  and  I  really  do  appreciate  what 
you’ve  been  sa3dng. 

Mr.  Blumenfeld,  I  was  struck  by  your  analogy  that  you  gave  at 
the  beginning  with  respect  to  your  children  ana  playing  the  piano 
and  you  setting  a  standard  of  practicing  for  an  hour  and  so  forth. 
But  in  fairness  to  your  analogy,  in  the  context  of  your  advocacy  for 
the  bill  that  you’re  here  about,  wouldn’t  the  more  appropriate  anal- 
0^  be  you  set  the  standard  for  an  hour  for  your  kids  to  play  the 
piano  and  then  they  can  go  out  and  play.  Forty-five  minutes  into 
their  practicing,  your  wife  comes  in  the  room,  maybe  doesn’t  like 
what  she  hears,  and  she  says,  an  hour  is  not  going  to  be  good 
enotigh.  Practice  for  an  hour  and  a  half.  It  would  seem  to  me  that 
would  be  a  closer  analogy  to  the  bill  than  your  original  analogy. 

And  if  I  could  just  follow  with  that.  I’m  privileged  to  represent 
the  State  of  Florida.  If  I  understand  the  facts  in  Florida  correctly. 
Bell  South  has  lost  upwards  to  900,000  people  in  terms  of  local  cus¬ 
tomers.  lliat  suggests  to  me,  if  I  vuiderstand  the  standard  in  the 
act  is — it’s  open,  there’s  competition,  not  bringing  out  a  specific 
percentage,  but  that  suggests  to  me  it’s  open. 

Understanding  that  you  and  Mr.  Barr  have  a  different  view  of 
the  past  behavior  of  the  Bell  Souths  of  the  world  in  terms  of  why 
or  wny  not  there’s  competition,  would  you  agree  with  Mr.  Barr’s  as¬ 
sessment  that  once  the  Bells  are  able  to  get  into  the  long  distance 
business,  that  at  least  at  that  point,  then,  competition  in  the  local 
market  increases? 

Mr.  Blumenfeld.  Congressman,  I  believe  that  competition  in  the 
local  market  increases  because  the  Bell  has  finally  complied,  by 
and  large,  with  the  requirements  of  the  act,  which  have  resulted 
in  the  market  opening  and  have  also  resulted  in  the  Bell  getting 
into  long  distance.  If  the  Question  is,  does  their  being  in  long  dis¬ 
tance  introduce  another  long  distance  competitor,  obviously,  it 
does. 

Mr.  Wexler.  Okay.  So  following  that,  then,  if  under  the  current 
law,  when  the  Bells  comply  and  then  they  are  allowed  to  get  into 
long  distance  and  then  competition  in  the  local  business  gets  great¬ 
er,  then  why  would  you  be  here  advocating  for  yet  another  hurdle 
for  the  Bells  to  get  into  the  long  distance?  If  open  market  is 
enough,  then  why  do  we  want  to  have  a  specific  market  share  re¬ 
quirement,  as  well? 

Mr.  Blumenfeld.  I  think  that  is  a  difficult  question  under  the 
act.  As  I  understand  the  provisions  of  the  Conyers-Cannon  bill,  the 
point  is  to  say,  the  way  I  read  the  provisions  acting  together,  the 
point  is  to  say  that  the  determination  of  market  opening  is  based 
on  sort  of  a  traditional  analysis  of  whether  or  not  a  market  is  open, 
but  that  if  the  Bell  retains  a  share  of  85  percent,  that  that  would 
prohibit  a  finding  that  the  market  is  open.  That  85  percent,  I 
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should  note,  is  a  higher  number  than  has  appeared  in  a  number 
of  antitrust  cases  that  have  looked  at  market  snare. 

It  Is  certainly  not  crucial  in  the  antitrust  laws  to  have  a  par¬ 
ticular  market  share,  but  market  share  is  meaningful.  It  is  hard 
to  believe  that  you  have  a  structurallv  competitive  marketplace  if 
there  are — if  one  provider  has  virtually  all  of  the  customers,  be¬ 
cause  in  a  structurally  competitive  marketplace,  one  would  envi¬ 
sion  customers  making  choices  among  providers  over  time,  and  so 
that  share  should  logically  come  down  over  time. 

But  the  most  important  thing  is  to  not  gut  the  exact  provisions 
that  have  created  the  owning  in  the  marketplace.  That  is,  you 
can't  say,  as  I  think  Mr.  Barr  would  like  to,  once  we've  opened  the 
mau'ket,  we  can  get  rid  of  the  rules,  and  once  we've  opened  the 
market,  or  actually  before,  we  can  get  rid  of  the  antitrust  laws,  so 
long  as  it's  something  in  the  jurisdiction  of  the  Telecom  act,  be¬ 
cause  that  way  we  have  a  nice  orderly  regime.  That,  I  don't  see  at 
all,  and  that  will  not  create  competition. 

Mr.  Wexler.  Mr.  Malone? 

Mr.  Malone.  May  I  just  make  one  comment?  I've  spent  a  lot  of 
time  in  Florida  doming  with  CLECs  and  customers  there.  A  very 
important  point  that  we  found.  We  interviewed  30  competitive  local 
exchange  carriers  to  find  out,  both  before  section  271  and  after  sec¬ 
tion  271,  did  the  CLECs  feel  that  the  regional  Bell  operating  com- 

1>anies  were  incumbering  their  TCrformance?  Now,  we  didn't  talk  to 
awyers,  lobbyists,  or  people  like  that.  What  we  talked  to  is  we 
talked  to  the  operating  managers,  the  CEOs,  and  the  top  officers 
and  the  workers  inside  the  company,  and  here's  what  they  said. 

TVenty-eight  out  of  30  companies  said  that  the  regional  Bells  are 
not  the  promem  with  running  their  business.  They  don’t  have  per¬ 
formance  issues  with  the  regional  Bell  at  the  rank  and  file  level. 
What  they  have  is  they  have  problems  inside  their  own  company 
and  they're  working  their  way  throiuh  them,  and  that's  both  before 
section  271  and  a^r  section  271.  'Ine  facts  seem  to  suggest  that 
the  re^onal  Bells  are  not  running  roughshod. 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 
Now,  let  me  ask  for  a  show  of  hands  of  how  many  Members  wish 
to  come  back  after  these  votes  and  ask  questions. 

[Show  of  hands.] 

Chairman  Sensenbrenner.  One,  two,  three,  four,  five.  I  would 
ask  the  Members  to  come  back  monmtly,  because  I  believe  these 
will  be  the  last  votes  of  the  day.  The  Committee  is  recessed  for  the 
votes. 

[Recess.] 

Chairman  Sensenbrenner.  The  Committee  will  be  in  order  and 
the  Chair  recognizes  the  gentleman  from  California,  Mr.  Schiff,  for 
5  minutes. 

Mr.  ScHlFF.  Thank  you,  Mr.  Chairman. 

I’d  like  to  pose  a  question  for  Mr.  Barr  and  also  for  Mr. 
Blumenfeld.  Mr.  Barr,  looking  at  the  Goldwasser  decision,  there 
seems  to  be  some  internal  inconsistency  in  the  court  saying,  on  the 
one  hand,  that  oiur  principal  holding  is  not  that  the  1996  act  con¬ 
fers  implied  immunity  on  behavior  that  would  otherwise  violate  the 
antitrust  law.  Such  a  conclusion  would  be  troublesome,  at  best, 
given  the  antitrust  savings  clause  in  the  statute.  And  yet  the  court 


92 


goes  on  to  say,  nevertheless,  when  one  reads  the  complaint  tis  a 
whole,  these  allegations  appear  to  be  inextricably  linked  to  the 
claims  under  the  ^6  act,  and  even  if  they  were  not,  such  a  conclu¬ 
sion  would  force  us  to  confront  the  question  of  whether  the  proce¬ 
dures  under  the  ’96  act  for  achieving  competitive  markets  are  com¬ 
patible  with  the  procedures  that  would  be  used  to  accomplish  the 
same  result  under  the  antitrust  laws.  In  our  view,  they  are  not. 

So  on  the  one  hand,  it  says  we’re  not  finding  that  they  are  incom¬ 
patible,  and  on  the  other  hand,  it  says  we’re  finding  that  they’re 
incompatible,  and  I  wonder  if  you  could  address  that. 

And  if  I  could  pose  a  question  to  Mr.  Blumenfeld  at  the  same 
time,  assuming  that  the  court  erred,  isn’t  the  remedy  to  provide 
that  an  antitrust  claim  is  not  otherwise  superceded  rather  than 
saying — going  beyond  that  and  saying  that  any  act  that  would  vio¬ 
late  the  ’96  act  also  constitutes  an  antitrust  violation?  Is  that  what 
the  bill  does,  and  doesn’t  that  go  beyond  remedjdng  any  flaw  in  the 
court  decision? 

Mr.  Barr.  That’s  an  excellent  question  about  these  paragraphs 
that  deal  with  what  I  call  the  tnird  point  in  Goldwasser,  and  I 
think  the  key  to  it  are  the  paragraphs  that  begin,  “Tlie  only  ques¬ 
tion  that  remains  under  the  antitrust  law,”  and  then  goes  on 
through  the  ensuing  paragraph,  because  what  the  court’s  doing 
there  is  after  it’s  making  its  first  two  preliminary  points,  which  are 
there’s  no  general  immunity  and  what’s  a  violation  of  a  re^latory 
regime  is  not  necessarily  a  violation  of  antitrust,  then  it’s  focusing 
on  the  specific  claim  that  there’s  a  violation  of  the  essential  facility 
doctrine,  and  the  ensuing  two  paragraphs  are  all  focused,  saying, 
look,  your  remaining  claim  is  the  essential  facilities  doctrine  under 
which  the  argument  is  that  there  has  to  be  reasonable  access. 

But  the  statute  we’re  dealing  with  is  pacifically  designed  by 
Congress  to  define  that  reasonable  access.  'Therefore,  the  statute  is 
addressing  exactly  the  same  subject  matter  and  Congress  has  made 
a  decision  that  the  FCC  shall  determine  what  is  reasonable  access 
and  on  what  terms,  and  where  you  have  precisely  the  same  subject 
matter  being  addressed,  and  that’s  what  they  say  at  the  end  of  that 
second  paragraph  I  pointed  to,  it’s  in  that  situation  that  you  have 
to  give  precedence  to  the  specific  scheme.  Otherwise,  who  decides? 
I  mean,  that’s  fundamentally  what  the  court’s  sajdng  here.  Who  de¬ 
cides  what’s  reasonable  access? 

Mr.  SCHIFF.  Are  you  reading  the  act,  then,  and  the  savings 
clause  to  mean  that  whenever  you  are  dealing  with  a  telecommuni¬ 
cations  issue  outside  of  the  parameters  of  the  ’96  act,  the  antitrust 
laws  are  not  superceded,  but  when  you’re  within  that  area,  they 
are  superceded? 

Mr.  Barr.  No.  I’m  even  being  a  little  bit  more  generous  to  the 
antitrust  laws  than  that.  What  I’m  saying  is  there  is  no  general  ex¬ 
emption  from  the  antitrust  laws,  even  on  matters  that  are  subject 
to  the  Commimications  Act.  However,  when  a  specific  matter,  such 
as  the  reasonableness  of  access,  has  been  addressed  in  the  statute 
and  the  FCC  has  been  charged  with  making  that  determination, 
then  that  has  to  be  given  precedence  over  a  general  directive  of  the 
antitrust  law. 

All  the  antitrust  law  says  is  that  if  it’s  an  essentied  facility,  there 
has  to  be  reasonable  access.  Well,  that’s  not  very  enlightening. 
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That  doesn’t  tell  you  whether  it’s  45  days,  90  days,  and  what  the 
scope  of  that  obligation  is.  Where  Congress  has  specifically  said — 
section  251  is  all  about  what  is  reasonable  access.  The  FCC  shall 
go  not  only  up  through  the  essential  facility  requirements,  but  be¬ 
yond  them  if  it  wishes,  and  it  shall  make  those  determinations  and 
shall  do  so  in  consultation  with  the  States  and  have  one  national 
policy  that  when  you  have  a  specific  later  enacted  regime  that  is 
directed  at  precisely  that  question  that’s  addressed  in  the  antitrust 
law,  then  it  has  to  be  given  precedence.  That’s  all  the  court  was 
saying. 

Mr.  ScHiFF.  Mr.  Barr,  if  I  can  interrupt  you  for  a  second,  because 
I  do  want  Mr.  Blumenfeld  to  address  the  second  half  of  the  ques¬ 
tion,  that  is,  if  there’s  a  problem  in  the  court  decision,  does  the 
remedy  go  too  far? 

Mr.  Blumenfeld.  Thank  you.  Congressman.  I  think,  in  addition 
to  the  two  pieces  of  language  you  read,  you  have  to  look  at  the  end¬ 
ing  of  the  first  paragraph  on  the — I’m  sorry,  the  ending  of  the  para¬ 
graph  you  were  reading  from,  the  ’96  act,  in  short,  more  specific 
legislation  that  must  take  precedence.  'This  is  Mr.  Barr’s  theory 
that  the  ’96  act  has  somehow  displaced  the  antitrust  laws  on  spe¬ 
cific  conduct  that’s  subject  to  the  act.  That  is  the  essence  of  an  im¬ 
plied  immunity,  which  is  just  flat  wrong  under  the  antitrust  law. 

If  it  goes  too  far,  and  I  have  no  question  that  the  Goldwasser 
case  is  wrong,  it  is  certainly  correct  that  paragraph  28  of  the  pro¬ 
posed  legislation  specifically  addresses  that  issue.  It’s  paragraph 
29,  as  I  understand  it,  which  is  the  gist  of  your  question.  Do  we 
need  the  additional  paragraph  29  to  say  not  only  that,  but  where 
there  is  a  violation  of  the  act,  that  is  a  per  se  violation  of  the  anti¬ 
trust  laws. 

And  I  think  if  the  Committee  wants  to  consider  whether  the  ad¬ 
ditional  provision  of  paragraph  29  is  necessary  or  whether,  per¬ 
haps,  the  Committee  might  want  to  restate  it  in  terms  of  “shall  be 
considered,”  “shall  be  presumptively  admissible,”  “shall  be  taken  as 
indicative  of  unreasonable  conduct,”  I  think  that  any  of  those  ap- 

f)roaches  would  certainly  be  consistent  with  what  the  antitrust 
aws  would  do. 

Chairman  Sensenbrenner.  The  time  of  the  gentleman  has  ex¬ 
pired. 

’TlTe  gentleman  from  Utah,  Mr.  Cannon. 

Mr.  Cannon.  Thank  you,  Mr.  Chairman.  First  of  all,  I  would  like 
to  ai.K)logize  for  being  late  and  would  like  to  ask  unanimous  consent 
that  my  opening  statement  be  included  in  the  record. 

Chairman  Sensenbrenner.  Without  objection. 

Chairman  Sensenbrenner.  Also  without  objection,  three  arti¬ 
cles,  newspaper  editorials  requested  by  Mr.  Conyers  will  be  in¬ 
cluded  in  the  record.  And  also,  without  objection.  Members  may 
send  written  questions  to  the  witnesses,  which  will  also  be  included 
in  the  record. 

Now  I  will  reset  the  clock  and  you  are  recognized  for  5  minutes. 
Mr.  Cannon.  Thank  you.  You  know,  I  have  a  couple  of  passions 
in  life.  The  dissemination  of  broadband  is  one  of  them  and  political 
debate  is  another.  I  must  say  that  in  an  area  of  creative  security, 
with  only  a  few  facts  that  we  can  see  with  clarity,  we’ve  had  some 
marvelous  weaving  of  the  perception  or  the  reality  that  we  are 
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dealing  with  or  trying  to  fumble  with  as  a  politician  in  this  case. 
I  couldn’t  help  but  notice  that  today  in  this  obscure  area,  we  have 
some  poignant  things  happening.  Teligent  filed  for  chapter  11,  and 
interestingly,  below  the  fold,  “Verizon  Hikes  Charges,'^  and  in  this 
case  it’s  for  national  411  service.  But  a  couple  of  weeks  ago,  that 
was  for  DSL  service.  But  I  hasten  to  point  out  here  that  it’s  not 
the  urgent  problems  that  some  companies  are  having,  but  rather 
the  larger  issues  that  are  important  here,  so  I  appreciate  both  your 
time. 

I’d  like  to  just  clarify  a  couple  things  with  Mr.  Barr  that  you 
said.  First  of  6ill,  you  talked  about  voice  and  data,  and  one  of  the 

f>roblems  we  have  here  is  that  we’ve  got  two  competing  bodies  of 
aw  and,  over  time,  we  have  changes  here.  I  just  want  to  be  clear 
that  when  we  have  this  bundled  package  that  we’re  moving  toward, 
there’s  not  going  to  be  much  difference  between  voice  and  data. 
You  cannot  se^egate  those  out.  So  if  the  RBOCs  get  data  relief, 
they  will  effectively  get  voice  relief.  I  meaui,  do  we  agree  on  that? 

Mr.  Barr.  No.  'The  proposal  is  merely  for  the  long — ^the  ability 
to  do  long-haul  carriage  of  data  bits,  including  voice  bits.  However, 
as  I  understand  it,  the  ILEC  will  not  be  allowed  to  make  a  voice 
offering  to  the  customer.  In  other  words,  they  cannot  offer  a  prod¬ 
uct  to  the  customer  that’s  a  voice  substitute,  which  creates  smother 
incentive  for - 

Mr.  Cannon.  But  this  is  one  of  those  areas  that  may  be  obscured 
a  little  bit  by  language,  but  if  a  person  has  the  long  distance  data 
capability  and  he  has  the  ability  on  the  other  end  to  get  out  of  an 
IP  protocol,  he  can  use  that  long  distance  for  voice  over  IP  even 
now,  right? 

Mr.  Barr.  Not  for  his  own  voice  over  IP.  That’s  the  point.  They’re 
two  separate  markets. 

Mr.  Cannon.  Actually,  ultimately,  they  merge,  right? 

Mr.  Barr.  They  will  ultimately — I  believe  that  uiey  will  largely 
converge,  but  the  relief  being  sought  in  the  Tauzin  bill  is  for  the 
back-end  long  haul  of  data,  but  the  ILEC  would  still  he  prohibited 
from  offering  a  voice  over  IP  that  would  be  a  substitute  for  its  own 
retail  voice  product. 

Mr.  Cannon.  Would  you  like  to  comment  on  that,  Mr. 
Blumenfeld? 

Mr.  Blumenfeld.  Yes.  Thank  you,  Mr.  Cannon.  One  of  the  con¬ 
cerns  that  I  have  in  this  debate  is  that  Mr.  Barr  always  talks  about 
the  interlata  relief  portion  of  Tauzin-Dingell,  but  the  other  portion 
of  Tauzin-Dingell  specifically  removes  the  existing  obligation  of 
telephone  companies  to  vmbundle  network  elements  where  those 
network  elements  will  be  used  by  competitors  to  provide  any  of  the 
services  that  are  covered  by  this  new  deregulation — data  services 
using  that  term  genetically.  In  other  words,  what  the  legislation 
does  is  the  exact  (mposite  of  the  point  of  the  act,  which  was  to  force 
the  unbundling  of  the  network  in  order  to  encourage  the  deploy¬ 
ment  of  new  technologies  and  advanced  services,  both  of  which  are 
the  essence  of  the  act. 

Because  of  the  convergence  that  you  have  described  and  then  Mr. 
Barr  ^as  described  and  which  I  completely  a»ee  with,  the  effect 
long  term  of  the  second  part  of  Tauzin-Dingml,  which  eliminates 
the  obligation  to  unbimdle  existing  network  and  new  network  ele- 
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ments  for  use  by  data  competitors,  will  eliminate  entirely  competi¬ 
tion  over  the  telephone  network,  that  is,  competition  within  the 
telecom  sector  that  in  any  way  requires  access  to  the  existing  tele¬ 
phone  network.  And  the  more  there  is  convergence,  the  more  that 
will  be  true,  leaving  the  situation  that  Mr.  Barr  does  explain  of 
him  and  his  colleagues  competing  against  the  cable  companies,  as 
if  it  were  true  that  the  cable  companies  are  today  capable  of  pro¬ 
viding  that  bundle  of  services,  which  they  are  not. 

At  my  house,  I  have  DSL  service  from  Rh5rthms  NetConnections. 
When  I  go  on  the  Verizon  website,  I  can't  get  DSL  service  from 
Verizon.  I  tried  to  get  DSL  service  from  my  cable  company, 
StarPower.  They  can’t  provide  it  to  me,  either.  So  if  we  were  in  this 
situation  of  two  competing  monopolies,  I  live  in  Northwest  D.C.  on 
the  D.C.  side  of  Chevy  Chase,  I  wouldn’t  have  DSL  service  at  all. 
That’s  why  two  competing  monopolies  is  not  enough. 

Mr.  Cannon.  Thank  you.  In  situations  of  obscure  areas,  Mr. 
Chairman,  I  think  we  need  10  minutes  of  questioning  time,  but 
seeing  that  we  have  only  five  under  the  current  rules,  I  3rield  back 
what  remains. 

Chairman  Sensenbrenner.  Which  is  none.  [Laughter.] 

Chairman  Sensenbrenner.  The  gentlewoman  from  Texas,  Ms. 
Jackson  Lee. 

Ms.  Jackson  Lee.  We  need  days.  Mr.  Chairman,  let  me  thank 
you  for  holding  this  hearing  and  the  authors  of  the  legislation  that 
is  before  us.  Particularly,  I  am  gratified  that  the  Judiciary  Com¬ 
mittee  has  carved  out  its  stakeholder’s  position  on  these  very  im¬ 
portant  issues.  I  would  hope  that  as  we  deliberate,  and  I  under¬ 
stand  that  the  clock  is  ticking  very  fast  and  so  well  probably  have 
a  short  span  of  time  to  review  these  issues,  that  we  do  not  get 
characterized  as  a  good  cop/bad  cop,  and  that,  in  fact,  we  can  find 
some  way  to  address  the  multitude  of  concerns  and  still  wind  up 
walking  the  same  pathway  together. 

In  particular,  I  think  that’s  important  when  we  talk  about  the 
1996  act  that  we  all  thought  was  going  to  put  us  in  the  right  focus 
and  right  direction.  What  I’d  like  to  do,  Mr.  Blumenfeld,  is  come 
directly  to  you,  and  you  note  that  Members  have  been  coming  in 
and  out.  There  have  been  hearings  in  various  parts  of  the  House, 
all  over  today,  and  so  you  may  have  gone  over  this,  but  if  you 
would  indulge  me,  what  went  wrong  with  the  1996  act  from  your 
perspective?  I  certainly  do  not  expect  for  you  to ‘give  us  the  treatise, 
out  just  as  we  are  focusing  on  these  issues. 

Mr.  Blumenfeld.  I  think,  first  of  all,  that  the  ’96  act  was  about 
as  good  a  cut,  frankly,  as  was  possible  at  a  legislative  solution  to 
these  issues,  and  I  think  that  the  FCC  and  the  States  have  done 
a  remarkable  job  in  an  area  of  great  complexity  and  difficulty.  At 
the  same  time,  I  think  it  has  always  been  true  that  the  regulatory 
tools  and  the  regulatory  processes  by  themselves  are  slightly  too 
blunt  as  instruments  to  be  entirely  ^ective  in  convincing  compa¬ 
nies  to  open  up  their  monopolies,  that  is,  convincing  them  to  act 
in  a  way  that  they  strongly  believe  is  contrary  to  their  economic 
incentives,  and  that  we  need  the  additional  incentive  provided  by 
the  antitrust  laws  to  be  able  to  do  that. 

The  AT&T  case  resulted  in  a  divestiture  because  of  the  govern¬ 
ment’s  belief  that  you  will  not  successfully  write  rules  that  force  a 
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vertically  integrated  monopoly  to  open  up  its  network  to  its  com¬ 
petitors  because  it  would  be  forcing  them  to  act  in  a  way  that’s  con¬ 
trary  to  their  own  interest.  Therefore,  the  only  way  to  accomplish 
it  is  by  divesting  the  company  with  the  network  from  the  company 
that  is,  in  that  case,  in  long  distance  and  equipment  manufac¬ 
turing. 

The  ’96  act  tried  to  say,  let’s  try  not  to  have  to  do  that.  The  log¬ 
ical  next  divestiture  would  be  the  network  company,  on  the  one 
hand,  and  a  services  company  on  the  other.  The  service  company 
would  have  competed  against  other  service  companies.  That  would 
be  an  analogous  divestiture.  The  ’96  act  tried  to  say,  if  the  problem 
is  that  a  vertically  integrated  company  has  the  incentive,  because 
it’s  in  competitive  markets,  and  the  ability,  because  it  owns  the 
network,  to  disadvantage  its  comi^titors,  let’s  write  rules'  that  pre¬ 
vent  them  from  exercising  that  ability.  Let’s  write  rules - 

Ms.  Jackson.  Lee.  If  I  might,  it  sort  of  tracks  the  administrative 
law  process  versus  the  court  process,  if  you  will. 

Mr.  Blumenfeld.  Exactly. 

Ms.  Jackson  Lee.  And  you  think  that  there  are  missjng  ele¬ 
ments  to  get  where  we  need  to  go  because  there  is  not  an  incentive 
to  do  this  voluntarily. 

Mr.  Blumenfeld.  Exactly,  and - 

Ms.  Jackson  Lee.  Can  I  go  on  to  the  next? 

Mr.  Blumenfeld.  Yes. 

Ms.  Jackson  Lee.  You  see  the  frightful  position  we  are  in  with 
the  shortness  of  the  time.  Opponents  of  the  present  legislation, 
H.R.  1697  and  H.R.  1698,  suggest  that  it  conflicts  with  Goldwasser, 
which  suggests  that  violations  of  the  act  did  not  constitute  viola¬ 
tions  of  the  antitrust  laws,  and  it  goes  on.  Can  you  just  give  me 
a  response  to  that,  please,  in  answer  to  that? 

Mr.  Blumenfeld.  Yes.  Very  briefly,  the  point  is  that  Goldwasser 
is  exactly  wrong  in  its  fimdeunental  premise,  which  is  that  conduct 
which  violates — I’m  sorry,  the  obligations  set  forth  in  the  act  could 
not  possibly  be  foimd  from  the  emtitrust  laws  themselves. 
That’s - 

Ms.  Jackson  Lee.  And  I  will - 

Mr.  Blumenfeld.  That’s  just  wrong. 

Ms.  Jackson  Lee.  Let  me  pursue  wat  with  you,  because  I’ve  got 
to  get  a  question  in  for  Mr.  Barr.  This  is  terrible  that  the  time  is 
short,  but  we’re  respectful  of  the  Chairman  at  this  point. 

Mr.  Barr,  first  of  all,  let  me  say  that  we  understand  the  value 
that  the  baby  Bells  have  in  our  respective  communities  and  we’re 
veiy  appreciative  of  their  long  history,  but  tell  me  this.  What  would 
you  do  to  change,  or  to  make  H.R.  1697  and  H.R.  1698  palatable? 
Aren’t  you  aware  of  the  fact,  or  comment  on  the  fact  that  we  are 
losing  a  lot  of  the  upstart  companies  on  broadband  and  so  competi¬ 
tion  is  decreasing,  a  lot  of  bankruptcies,  and  so  the  broadbcmd  ac¬ 
cess  is  sort  of  going  in  your  direction.  How  do  you  respond  to  that, 
and  also  with  the  bill  dealing  with  Dingell-Tauzin,  any  comments 
on  how  it  impacts  closing  the  digital  divide? 

Mr.  Barr.  Well,  I  think  there’s  a - 

Chairman  Sensenbrenner.  In  25  words  or  less,  because  the  gen¬ 
tlewoman’s  time  has  expired. 
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Ms.  Jackson  Lee.  I  thank  the  Chairman.  Your  changes  to  H.R. ' 
1697,  H.R.  1698,  and  digital  divide. 

Chairman  Sensenbrenner.  The  gentlewoman’s  time  has  ex¬ 
pired.  Mr.  Barr? 

Mr.  Barr.  First,  on  the  build-out,  Tauzin-Dingell  has  a  manda¬ 
tory  build-out.  I  don’t  think  that’s  the  best  way  of  assuring  broad 
access,  but  it  does  address  that  situation. 

The  other  two  bills,  H.R.  1698  and  H.R.  1697,  I  don’t  think  the 
case  has  been  made  for  them  and  I  think  that  the  provisions  that 
try  to  make  it  a  per  se  violation  of  antitrust  laws,  to  have  regu¬ 
latory  violations,  would  be  very  destructive,  and  I  think  the  market 
share  test  would  lead  to  less  competition  for  residential  customers, 
and  I  think  Mr.  Blumenfeld  has  essentially  said  that  he  believes 
that  the  Bells  are  going  to  continue  to  get  into  long  distance,  that 
there  is  competition  in  the  States  where  we’ve  been  permitted  to 
enter  long  distance  because  we’ve  gotten  our  system.  So  the  process 
is  working,  and  I  don’t  think  the  record  of  the  act  is  that  bad.  I 
think  competition  is  taking  hold  faster  than  it  did  in  long  distance 
and  faster  than  it  did  in  the  cable  market. 

Chairman  Sensenbrenner.  The  gentlewoman’s  time — -■ 

Ms.  Jackson  Lee.  Thank  you.  We  look  forward  to  sending  ques¬ 
tions.  Thank  you,  Mr.  Chairman. 

Chairman  Sensenbrenner.  The  gentlewoman’s  time  has  ex¬ 
pired. 

The  gentleman  from  Virgfima»  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman,  and  I  thank  you  for 
conducting  this  hearing  today.  I  hope  it’s  one  of  many  on  this  very, 
very  important  issue  to - 

Chairman  Sensenbrenner.  Well,  as  you  know,  we  have  30  days, 
so  there  are  only  so  many  hearings  we  can  hold. 

Mr.  Goodlatte.  Well,  there  may  be  other  opportunities,  but  I  do 
have  an  opening  statement  that  I  would  ask  be  made  a  part  of  the 
record. 

Chairman  Sensenbrenner.  Without  objection.  Without  objection, 
all  Members’  opening  statements  may  become  a  part  of  the  record. 

Mr.  Goodlatte.  Thank  you.  And  in  addition,  earlier,  an  article 
cited  by  Mr.  Malone  from  the  Wall  Street  Journal,  “Bell  Rivals 
Double  Local  Market  Share,”  was  made  a  part  of  the  record.  I  have 
the  actual  Federal  Communications  Commission  release  of  the  data 
on  which  that  article  was  based  and  I’d  ask  that  that  be  made  a 
part  of  the  record,  as  well,  showing  the  dramatic - 

Chairman  Sensenbrenner.  Without  objection. 

Mr.  Goodlatte  [continuing].  Dramatic  and  rapid  increase  in 
competition  in  the  local  voice  market. 

[Ine  information  of  Mr.  Goodlatte  follows:] 
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FEDERAL  COMMUNICATIONS  COMMfISSlON  RELEASES  LATEST  DATA 
ON  LOCAL  TELEPHONE  COMFETlTIpN 

Totml  Une$  Reported  by  New  Eniremtt  Climbed  0 16,4  MURoh 

Washington,  D.C.  -  The  Federal  Commi!irjcations  Commissioa  (FCC)  today 
released  summary  statistics  of  its  latest  data  on  local  telephcme  service  competition  in  the 
United  States.  Providers  61e  such  data  twice  a  year  iinder  the  Cchu mission's  local 
competition  and  broadband  data  gathering  pcograni.  Hus prograni  was  adopted  in  March 
2000  to  assist  l]i>e  Commission  in  its  efforts  to  monitor  and  further  implement  the  pro- 
competitive,  detegulatory  provisions  of  the  Telecommunicatioas  Act  of  1996. 

The  infc  rmation  released  today  was  tiled  by  qualifying  providers  on  March  I . 
2001 ,  and  reflects  data  as  of  Decerob^  31 , 2000.  Noteworthy  data  include: 

1 .  New  Entrant  Phoae  Lines  Coatinne  Robust  Incrtaacs 

•  CLECs  reported  about  16.4  million  (or  8.5%)  of  the  approximatoly  194  million 
oationwide  local  telwbone  lines  in  service  to  end-user  customers  at  the  end  of  the 
year  2000,  compared  to  8.3  million  (or  4.4%  of  nationwide  lines)  at  the  aid  of 

1999. 

•  CLEC  mazket  share  grew  93%  over  the  one-year  period  of  Joauay  to  Decemba 

2000. 

2.  States  with  Loag  Dutanct  Approval  Show  Greatest  Competitive  Activity 

•  CLECscajptu^20%oftheinaikct  in  the  State  ofNew  York -the  most  of  any 
state.  CLECs  reported  2.8  million  lines  in  New  York,  compared  to  1 .2  million 
lines  the  prior  yw  -  an  increase  of  over  1 30%,  from  time  the  FCC  manted 
Verizon’s  long  distance  application  in  New  York  in  Decemba  1 999  to  uecember 
2000. 

•  CLECs  captured  1 2%  of  the  market  in  Texas,  gaining  ova  a  half-a-mill^ 
(644^980)  end-usa  lines  in  the  six  months  since  the  Cixnnussioo  authorized 
SBC’s  long  distance  application  in  Texas  -  an  increase  of  over  60%  in  customa 
tines  since  June  of  2000. 

•  CLEC  market  share  in  New  York  and  Texas  (the  two  stales  that  had  271  approval 
during  the  reporting  period  ending  in  December  2000)  are  over  135%  and  45% 
higher  than  tne  oatio^  average,  respectively. 
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3.  Retidential  vs.  Business  Competition 

•  About  60%  of  CLEC  local  telephone  lines  served  medium  and  large  business, 
institutional,  and  government  customers.  By  contrast,  almost  20%  of  incumbent 
local  exchange  carrier  GLEC)  lines  served  medium  and  large  business  customers. 

•  CLECs  served  4.6%  of  the  residential  and  small  business  customers  at  the  efid  of 
the  year  2000,  compared  to  2.3%  for  the  year  ago  period. 

•  CLEC  share  of  the  residential  and  small  business  customer  market  grew  nearly 
45%  dicing  the  six-month  period  of  June  2000  to  December  2000. 

4.  Mode  of  Competitive  Entry  and  Other  Data 

•  CLECs  provided  about  35%  of  their  end-user  customer  lines  over  their  own  local 
loop  facilities.  Incumbent  tel^hone  companies  provided  about  6.8  million  resale 
lines  as  of  the  end  of  the  year  iOOO,  com|md  to  about  5.7  million  lines  siix 
months  earlier,  and  they  provided  about  5.3  million  UNE  loops  as  of  the  end  of 
the  year  2000,  an  increase  of  62%  during  the  six  months. 

-  At  least  one  CLEC  was  serving  customers  in  56%  of  the  nation's  zip  codc^  at  the 
end  of  the  year  2000. 

•  About  88%  of  United  States  households  reside  in  these  zip  codes.  CLECs 
reported  lines  in  all  states  except  Hawaii,  and  also  in  the  District  of  Columbia  and 
Puerto  Rico. 

•  The  77  providers  of  mobile  wireless  telephone  services  that  reported  infonoation 
served  over  101  million  subscribers  at  the  c»d  of  the  year  2000,  compared  to 
about  91  million  subscribers  at  the  end  of  the  prior  six  months  period. 

As  additional  information  becomes  available,  it  will  be  routinely  posted  on  the 
Commission's  Internet  site.  The  Commission  recently  accepted  comments  on  whether 
certain  modifications  should  be  made  to  the  reporting  system. 

The  data  summary  is  available  in  the  FCC*s  Reference  Information  Center, 
Courtyard  Level,  445  12*  Street,  S.W.,  Washington,  D.C.  Call  International 
Transcription  Services,  Inc.  (ITS)  at  (202)  857-3800  to  pi^hase  a  copy.  The  data 
summary  can  also  be  downloaded  from  the  FCC-State  Link  Internet  site  at 
<www.  fcc.yQv/ccb/stats>. 


-FCC- 

Common  Carrier  Bureau  contact:  Industry  Analysis  Division  at  (202)  418-0940;  TTY 
(202)418-0484. 
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Mr.  Goodlatte.  It’s  my  view  that  what  we  have  here  is  a  con¬ 
flict  between  the  Conyers-Cannon  bill,  which  is  re-regulatory  in  na¬ 
ture,  takes  us  backward,  takes  us  into  the  old  economy,  and  the  op¬ 
portunity  to  move  forward  and  to  continue  to  deregulate.  Deregula¬ 
tion  was  the  hallmark  of  the  Telecommunications  Reform  Act  of 
1996.  Unfortunately,  it  didn’t  go  as  far  as  it  needed  to  go  in  terms 
of  freeing  up  everybody  to  compete  in  these  areas. 

We’ve  seen  that  there  is  competition  in  the  local  market.  In  fact, 
with  the  fact  that  40  percent  of  residential  users  being  effectively 
subsidized,  that  part  of  the  market  is  really  off  the  table.  Nobody’s 
going  to  go  in  and  compete  with  somebody  when  they’re  losing 
money  in  that  portion  of  the  market.  And  in  the  area  where  all  the 
money  is,  the  business  market,  the  competition  is  now  up  to  35,  40 
percent.  That’s  a  pretty  hefty  chunk  when  you  consider  that  the 
Bells  have  to  use  that  market  to  subsidize  those  other  40  percent. 

But  where  we  don’t  have  that  competition  is  in  the  roll-out  of 
broadband  services,  and  it  seems  to  me  that  it  is  deregulation 
that — and  I  have  a  good  example  of  that  here  today.  Mr.  Harvill, 
you  wrote  a  letter  to  Speaker  Hastert  and  Congressman  Hyde,  in 
fact,  the  entire  Illinois  Congressional  delegation,  in  which  you  op¬ 
posed  the  so-called  Tauzin-Dingell  bill  because  it  puts  at  risk  the 
requirement  that  incumbent  local  telephone  companies  share  their 
lines  with  competitive  data  local  exchange  carriers.  As  a  Mem^r 
of  that  Commission,  you  helped  write  the  order  regarding  the  line 
collocation  and  unbundling,  is  that  correct? 

Mr.  Harvill.  That’s  correct. 

Mr.  Goodlatte.  In  addition,  your  letter  states  that  local  com¬ 
petition  is  the  fastest  and  most  effective  way  for  consumers  to  ob¬ 
tain  broadband  services  at  competitive  prices.  I  certainly  agree 
with  that  statement.  Would  you  ar^e  that  your  order  regarding 
collocation  and  unbundling  is  a  critical  part  of  ensuring  that  com¬ 
petition  for  Illinois? 

Mr.  Harvill.  Very  much  so. 

Mr.  Goodlatte.  All  right.  Well,  I  have  an  affidavit  here  which, 
Mr.  Chairman,  I  would  also  ask  be  made  a  part  of  the  record - 

Chairman  Sensenbrenner.  Without  objection. 

Mr.  Goodlatte  [continuing].  From  Dr.  Niel  Ransom  of  Alcatel 
USA,  Incorporated,  filed  in  the  Illinois  court  by  .Mcatel,  which  is 
the  manufacturer  of  the  line  card  equipment  used  in  Illinois  phone 
systems. 

Chairman  SENSENBRENNER.  Let  me  ask  Mr.  Harvill,  are  you  fa¬ 
miliar  with  this  affidavit  or  do  you  wish  to  have  Mr.  Goodlatte  fur¬ 
nish  it  to  you? 

Mr.  Harvill.  I’m  not  familiar  with  it,  but - 

Mr.  Goodlatte.  We  will  be  happy  to  furnish  it  to  the  gentleman. 

Chairman  Sensenbrenner.  Would  somebody  run  it  down  for  Mr. 
Harvill  to  look  at. 

[The  information  of  Mr.  Goodlatte  follows:] 
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STATOOPILUNOIS 
ILUTOIS  COMM»CS  COMMISSION 
DOCKET  NO.  #04193 


AFnDA  VIT  OF  DR.  NIEL  RANSOM 
OPALCAHLUSAtlNC 


1.  MyucmftisKk)  Rtmom.  lamarondoit  of  Roletvilk,  North  Carolina,  anplofyed  u 
theC%iefTccto>olofyOfaoer(CTO)for  Alcatel  USA.  Aianwtborteed 
npraaantJtiva  of  Alcatel  USA  ("AJcalel’0. 1  am  filinithis  afSOavit  with  Ibe  IlHnois 
COmiDffce  CorairaiaiOfi  nCCT)  regarding  the  ICO  Mardh  14, 2001  Order  in  Docket 
No.  0CMQ93  COrder^O  perttlnlng  to  Dlmoia  Bdl  Tdephona  Conpny  ud  Ifae  QUooii 
Cammaree  CominitaioD  Propoaed  bnplaiDentatioo  of  High  Froqaancy  Portion  of  Loop 
(HFPLyiine  Sharing  Service. 

2.  Alcatel  tmildi  ii«it  generatka  oetworita,  delivering  iacegrated  «od-Umd  voice  and 

date  tterworldsig  eolutiont  to  eetabllrtMd  and  new  carrien,  if  wen  ai  enfeepflaet  and 

concuJiMra  woddwidc. 

3.  Alcatel  USA  filed  commcact  wHh  the  Federal  Cctnonakationt  Commiiaioo  TFCCT) 
on  Ocldbw^  1 2, 2000  ragimitei  da  FCC*s  Older  OB.  Reconaideridon  aod  Second 

Fvitber  Notice  of  Prapoaed  Rvlamaking  In  CC  Docket  No.  9S-1 47  and  Fifth  Further 
Nodoe  of  PZdpoeed  Ruterneking  m  CC  Docket  No.  9^-98.  Aloatd  UBA  tlao  lUed 
reply  conanenta  with  the  FCC  on  November  J4,2000T»gardingd»POC’i  Second 
Portber  Notice  ofFropoaed  Rtdamaking  proceeding  co  Deployxncog  of  WtnUne 
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Stfvieei  Offerios  Atfviiic«d  TelecoaumialcifkjKu  C^Wlity  in  CC  Dodcel  No. 

147  aod  hBfdemenUOon  dt  Loetl  Conpetitkn  ProvitfaM  of  tha  Tofeooflaawiertont 
Aa  of  ]  m  in  CC  DocVet  No.  ^9t. 

4.  Ibtvootttcbodthc  ibcvemqittonedPOCfUtog»lothiiiffidivit,^ci>1ino«por«u 
into  felt  afFMitvit  by  nStttae^.  In  the  FCC  filfaifO,  AlMt^  comnwiiMd  on  lb#  q w  of 
fbrcim  or  oon^antborizod  line  c$9d$  (or  "pHi^-ioO  iA  Ltapon*  Next  Oenmtioa 
Dl|ifAll^pCMvC^OLC0>y««nix.  Mtnir«Oy.atAleit«l'iFCC 
expliiii,  h  It  tecMotily  feasible  to  inttiD  lint  oerdt  not  mtogfkturtd  or  \ivmand 
byAkstclInitiiyitm.  Ptnthmixve,ttisthecuo%i^oftoiitttmiltyfteni 
oompowenti,  it  it  ool  powfble  lodiraotlyaccetcortniciooiBMotwifhthcttlineeanit. 
Acecu  if  only  postible  through  (he  dtil  vM  (or  ’MmeT)  fbdlldM  and  terviot  Usee 
nipportodby  (heeyHeiTM.  Therefor*,  Akibd  belkvealhettUfieoerd  Should  not  be 
(reeled  u  e  acparito  *n]«htmd)*d  network  rionenT  and  BcMber  jphytktl  nor 
lixM  cMd  eoUocatlGD  it  ippropriite. 

$.  In  oorPCCfiUngi,  Alcatel  noted  nvMkty  of  reaeoniwfiytt  Is ud 

to  imtellttne  cards  designed  fbr  other  syiienii  into  OUT  tytlem,  Acladbif,  boi  not 
li  mitsd  to,  board  end  lyitem  phytica)  hirdwm  dedgnt,  powering  leqairemeoti, 
themml  diuipailoK,  n/lwere  ImaopenbOfty,  sod  rettrkted  prophetaty,  copyright* 
prelected  intfillectiiel  property.  Ifone  were  to  iflenpctoplaoee  line  oerddeeipiedi^ 
other  tyftRBi  in  our  cyticm,  the  card  in  all  likelihood  would  nd  phyfkdDy  flt 
correctly  nlo  tbs  card  goidee  not  intsrooAiieet  property  with  our  bedcplteeeketHoal 
pint.  It,  by  cNqoc,  one  were  able  to  pbytlcelly  get  another  BatnufaciiirerU  card 
phitt^d  mio  (he  b  eckpline,  it  woukl  not  intor-opentt  with  our  tyitcm  nd  eleneol 
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mtAagement  iotwtn,  at  woidd  be  required  for  ler^ecpfovMailQg;  lurvetflenoeM 
jnefotcnancc.  Were  iQotKvmmoikaustrioitMipttAdeeignect^ 
for  our  Qiiteiiu  iAiialHiii  it  w<Hdd  void  ov  9yitem*e  wmefttieit  end  tben 
probebtlHytiuiH  would  eeuee  denude  to  (he  ■yritm  and  dimpf  oaivlQaw 
DeveJpploginewUMcardtocperi^  intoourototfiermifiufhcbirei^ 
reqow  detailed  Imowtedga  of  the  ptoptkiary  fatemal  deeign  offheayatamand 
aaaociaied  ebugm  by  the  iytteni*i  imniftoiirar  to  dte  tedium  of  the  aynem*! 
oontroUer  and  element  maougement  ayatem. 

6.  1  would  aiaolbOilo  point  onf  aoaeiifuii  that  laee  with  reipod  to  the  Order*a 
requiremeal  that  Amcniich  nUnoia  aoeka  available  to  coapetitivie  provider! 
AondiaerimiiutOTyaceato,  at  juft  and  reasonable  Titea,  to  ProjaoiFroDloUHBii  at 
indicated  on  page  25  of  the  Order. 

7.  Of  flm  note  lithe  Oider'aorealioD  of  the  UKE*lit  Fiber  StrtdoopabetwQon  the  RT 

andlheOCDintheCOcondttiiif  ofoneormoiePVPtCpcnnaneiit  virtualpathi] 
and^r  one  or  more  PVCa  (penaanent  vijiual  amiits)  at  the  option  of  the  CLBC.^  A 
aignifictnl  itiue  hero  it  that  the  Alcaiel  Uieapan  ayaUtn  that  Araeritoch  IDinoia  had 
plaimed  to  deploy  doei  not  have  the  ability  lo  provide  daa  capability.  The  LHcapan 
lyatem  terzninaiea  the  ATM  fiber  tm  the  ayteem  on  a  ATM  Bank  Control  Unit 
TABCir).  which  proridca  one  FVP  to  fta  aaaociated  Chacna)  Bank  Aiscmbly 
rCBA*).  All  ADUU  line  cardilhalireplaggodiBtothmCBAiiiiiathaTBAtl  of  their 
PeniMoent  Virtual  Ciiodu  CTVCO  lo  ihm  cm  The  fVP  la  carried 

thiottgh  the  ABCU  over  a  tingle  003e  fiber  peihfo^&omtha<X3>  In  the  Pronto 
network  vchiiectwe.  Widiis  a  ayatora  uamg  multiple  CBAa  to  provide  DSL  aendoe^ 
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€ich  CB A  htt  ii  own  imiq«e  P VF.  Tht  CBAi  ntt  daily  chained,  aooofding  to  a 
ptopridiry  intemaS  foimil»  to  ihart  the  OCOc  fiber  ptOt  (d^fnwi  1o  tito  OCD. 

If  Amcntech  lUinoii  were  reguired  io  offtf  the  Ut  Fiber  Subtoqs  UNB at  theFVP 
lewd,  eidtCUSC  would  have  10  be  (IveafUcnvii,  dedicated  CBA.  Thlswould 
dnslicalJy  reduce  the  economic  efAclodea  compaied  to  fharing  CBAs. 

9.  ]  alio  would  like  to  comment  Ibrtbw  on  the  iam  of  line  cardi  owned  by  the  CLEC 

lodoOlIooefedintbcMODLCcquiimiemalfbeRT.  (ABlnotedabove^UlamS 
technicaUy  feaaible  lo  install  line  cards  not  mannfrctvred  or  licensed  by  Aleifa)  in  our 
systems.)  The  RT*!  CBAs  are  cabled  directly  to  eable  binder  groupi  serving 
Indhridoal  SAIa.  Ai  i  reanlt,  when  in  ADLU  card  ii  intulled  in  a  CBA»  aO  of  the 
lirm  aupported  by  the  outs  arc  cabled  io  the  SAl.  If  the  cards  were  mtfivSdoalty 
owned,  t ignificinl  ixiffUdandea  could  ansa,  because  nnatdgned  linea  oo  one  CLEC’s 
ADLU  line  card  coold  not  be  used  other  CLBCs  or  by  Amaritech’JlIinoia.  I  hiither 

note  that  the  Alcatel  lifeapan  ADLU  cardf  are  oombmitioa  cards,  auppcriingbotb 
POTS  and  ADSL.  Koiooly  would  ADSL  efficiency  be  ai^ificanlty  reduced,  iie 
ayUeoi  capidly  ibs  basic  services  would  also  be  subsiaptfalJy  deejeased. 

10.  I  sbouldaliopointciitthiiinstBllittionGfibeADLUcBrdilselfdDeeooteaubhiii 
service;  nos  are  there  any  pbyaioaJ  points  of  scceasofi  the  cards  for  mscroonnecUou  to 
other  carrkn.  Tlie  syitein's  tofiwiae  is  needed  to  proviiico  the  card,  monHor  itf  call 
stares,  and  peifonn  other  aurveiHsoKe  and  maiDtenince  functions.  The  softwiue’s 
Riahi  to  Use  ftbe  intellectual  properly  right)  has  been  licensed  to  and  purchaaed  by 
Ameritcch  ERiiMds.  Jt  cannot  be  modifted  or  used  by  od>era.  Tbua,  the  only  tcehnioaDy 
foatftiikpointaofiervicainieiconaectionarcatihe  OCD  io  the  central  office  on  one 
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end  other  Old,  ri(berlbeSAI(iftheCLBChMiisowA 

conneci)Dg  diitiibutxm  MUtieiX  or  at  (be  ead-uaer  cuKoooer  NID. 

II,  On  bchilf  of  Alcatel,  I  thcretoe  reapeedbUy  peqpeet  (he  Dlinola  CenuacTDC 
Commiieion  to  review  our  KC  Alififi,  along  wldi  tlda  ifMavil. 

13.  lliiieimcIwleeiBy  affidavit 


CTO 

AkaifilUSA 


\C^  20^1 


i. 
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Mr.  Goodlatte.  The  affidavit  states  that  the  order  of  the  niinois 
Commission,  your  order  that  you  claim  is  so  critical  to  ensuring 
fast  and  low-priced  broadband  service,  which  is  an  admirable  goal, 
is  not  technically  feasible.  So  I  have  to  ask,  if  the  maker  of  the 
equipment  says  that  they  can’t  do  what  you  ordered  them  to  do  be¬ 
cause  it’s  technologically  not  feasible,  how  do  you  expect  broadband 
service  to  be  delivered  at  all,  much  less  fast  and  at  low  prices,  and 
doesn’t  this  regulatory  requirement  that  you’ve  imposed,  in  fact, 
delay  the  roll-out  of  high-speed  Internet  services  while  companies 
attempt  to  redesign  their  systems,  and  wouldn’t  that  delay  result 
in  higher  costs  to  the  phone  company  and,  ultimately,  to  the  con¬ 
sumer? 

Mr.  Harvill.  Let  me  bepn  by  sa3ring  this.  This  is  four  pages  and 
I  haven’t  had  an  opportunity  to  look  at  it.  However - 

Chairman  Sensenbrenner.  Mr.  Harvill,  would  you  prefer  to  an¬ 
swer  Mr.  Goodlatte’s  question  in  writing,  which  we  can  put  into  the 
record? 

Mr.  Harvill.  I  will  do  that,  but  I - 

Chairman  Sensenbrenner.  Without  objection.  Commissioner 
Harvill’s  written  answer  will  appear. 

[The  response  of  Mr.  Harvill  follows:] 
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state  Of  /LLiNOiS 

Commerce  Conn  mission 


TiP^nr  S  HaAviul 

coMMi*»toNf«  June  19, 


The  Honorable  F.  James  Sensenbrenner,  Jr 
United  States  Representative 
2138  Rayburn  House  Office  Building 
Washington,  DC  20515-6216 

Dear  Congressman  Sensenbrenner: 

During  the  May  22.  2001,  Committee  on  the  Judiciary  Hearing  regarding  H.R. 
1697  and  1698,  respectively,  Congressman  Goodlatte  inquired  about  certain  aspects  of 
an  affidavit  of  Dr.  Neil  Ransom  of  Alcatel  USA,  Inc.  In  his  affidavit,  Dr.  Ransom 
criticized  a  recent  Illinois  Commerce  Commission  {“ICC")  decision  pertaining  to 
SBC/Ameritech-lllinois’  Project  Pronto.  Since  I  was  unfamiliar  with  the  contents  of  the 
affidavit,  you  graciously  allowed  me  the  opportunity  to  address  his  concerns  in  a 
subsequent  written  response.  To  this  end,  please  firid  my  response  to  his  inquiry 
below. 

As  part  of  its  Project  Pronto  loop  upgrade,  Ameritech  has  chosen  to  deploy  a 
technology  called  Next  Generation  Digital  Loop  Carrier  {“NGDLC"),  NGDLC  is  capable 
of  supporting  both  voice  and  DSL  services,  just  as  Ameritech’s  existir>g  copper  loops 
are.  However,  while  existing  copper  loops  can  only  support  DSL  services  to  a 
maximum  distance  of  18,000  feet  from  the  central  offrce,  NGDLC.  by  utilizing  fiber, 
elirr.inates  this  distance  limitation.  As  a  result,  NGDLC  expands  the  availability  of  DSL 
services  to  a  greater  number  of  consumers.  Another  component  of  NGDLC  are  lirw 
cards,  which  plug  into  slots  on  NGDLC  equipment  housed  in  Ameritech’s  remote 
terminal.  Unlike  the  line  cards  used  in  Ameritech’s  current  DLC  infrastructure,  which 
support  voice  services  only,  the  NGDLC  line  cards  support  both  voice  and  data 
services.  Additionally,  NGDLC  line  cards  also  determine  what  “flavor^  of  DSL  service 
can  be  provided  over  the  line.^  Prior  to  halting  DSL  deployment  In  Illinois, 
SBC/Ameritech-Ittinois  stated  that  it  planned  to  utilize  line  cards  capable  of  supporting 
only  one  flavor  of  DSL  (i.e.,  ADSL)  In  its  NGDLC.  Rather  than  allow  the  incumbent 
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'  Various  “flavors*  of  DSL  provide  consumers  with  choices  regarding  the  quality  of  service  they  desire  in 
DSL  service.  For  example,  AsymmetricaJ  DSL  (“ADSL*)  provides  unspecified  data  speeds  for 
downloads  and  uploads,  while  Symmetncal  DSL  ("SDSL*)  provides  for  a  constant,  specified  data  speed 
for  doth  downloads  and  uploads. 
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local  exchange  carrier  to  ur)llateraily  determine  what  flavors  of  OSL  services  win  be 
available  to  millions  of  consumers,  the  ICC  chose  to  allow  the  marketplace  to  decide  by 
allowing  competitors  to  request  that  Amerttech  Insert  line  cards  capable  of  supporting 
other  flavors  of  DSL  services.  Once  Implemented,  the  ICC  believed,  this  decision 
would  promote  competition  In  the  advanced  services  market  as  well  as  increase  the 
types  of  OSL  services  available  to  consumers. 

Or.  Ransom's  affidavit  Is  predicated  on  a  flawed  interpretation  of  the  ICC’s  ruHng 
with  regard  to  line  cards.  Dr.  Ransom  assumes  that  the  ICC's  ruling  requires  Amerttech 
to  insert  Incompatible  line  cards  in  its  NGDLC  equipment,*  when,  in  fact.  It  does  noi. 
On  the  contrary,  the  Commission  has  acted  to  mitigate  Amerttech’s  concern  of  Inserting 
incompatible  Hrte  cards  In  the  NGOLC  equipment.  In  its  original  decision  pertaining  to 
line  cards,  the  ICC  stated 

[w}e  require  CLECs  to  Hmit  the  ooik>catk>n  of  line  cards  to 
those  that  provision  [unspecified  bit  rate)  U6R  [quality  of 
service]  Qos  products,  until  such  time  as  Ameritech  Illinois' 
data  affiliate  begins  offering  a  product  based  upon  ^ 
different  Qos,  at  which  time  the  CLECs'  should  be  allowed  to 
offer  products  based  upon  the  same  Qos.  [Docket  No.  00- 
0312/0313  consol.  Arbitratinn  Oeciston  on  Rehearing  at  37]. 

As  demonstrated  by  this  passage,  the  ICC's  decision  considered  the  technical 
feasibility  of  Inserting  various  line  cards  in  NGDLC  equipment  and  never  intended,  nor 
allowed,  the  utilization  of  Incompatibte  line  cards.  In  essence.  Dr.  Ransom  interpreted 
the  ICC's  decision  as  requirino  Ameritech  to  put  a  square  peg  In  a  round  hole.  This 
interpretation,  if  true,  would  defv  common 

In  fairness,  I  can  understand  why  Dr.  Rar>8om  misinterpreted  the  Commission's 
conclusion  regarding  line  cardi.  Dr  Raivxom's  affidavit  pertained  specifically  to  Docket 
No.  00-0393,  which  Is  the  second  proceeding  in  v^ich  the  ICC  was  required  to  rule  on 
line  cards.  Since  the  ICC  o/der  in  Docket  No.  00-0393  did  not  contain  the  language 
pertaining  to  the  Hmiuttlon  dted  above,  Dr.  Ransom's  Interpretation  Is  understandable. 
However,  when  one  considers  the  ICC's  previous  decisions,  such  as  the  one  In  Docket 
No.  00-0312/0313,  oorw.,  with  regard  to  cards,  tt  Is  apparent  that  the  Commission 
would  not  allow  a  situatkxi  as  described  by  Dr.  Rartsom  to  occur.  Nevertheless,  the 
ICC  has  voted  to  rehear  this  Issue  In  Docket  No.  00-0393  and  most  Ikely  wUI  provide 
greater  darlty  to  this  Issue  in  order  to  avoid  further  misinterpretations. 


*  AfhSsvtt  of  Or.  Nil  Rsrwom  of  AlcaM  USA,  Inc-.  parsQraph  4  r*-.for<tign  or  rwn-auiMrfaBtd  llrw  caidt.. .*) 
r...llnocardtno4manijfoclurodorloonMdbyAlcaW...”);  pongraph  5  f..  Jns  c»ds  dotlgnod  for  otter 
tyilims...*). 
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If  you  require  additional  Information  or  have  further  questions,  please  feel  free  to 
contact  me  at  your  convenience. 


Sincerely, 


Terry  S.  Harvlll 
Commie  8k>r>er 
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Mr.  Goodlatte.  That  being  the  case,  we  will  move  on  to  Mr. 
Barr  and  give  him  the  opportunity  for  my  few  remaining  seconds 
to  comment  any  further  on  the  Blumenfeld  decision. 

Mr.  Barr.  The  Goldwasser  decision? 

Mr.  Goodlatte.  Ctoldwasser,  I’m  sorry.  [Laughter.] 

Mr.  Goodlatte.  The  Goldwasser  decision  criticized  by  Mr. 
Blumenfeld. 

Mr.  Barr.  Right.  As  I  say,  Goldwasser  is  not  an  outlier  by  any 
stretch  of  the  imagination.  It  represents  the  black  letter  law  in  this 
area.  Recently,  specifically  on  the  issue  of  the  Telecommunications 
Act,  three  district  courts  have  reached  the  same  result.  The  issue 
is  Iwing  considered  right  now  in  the  11th  Circuit.  If  there’s  a  dif¬ 
ference  there,  the  issue  will  ultimately  go  to  the  Supreme  Court, 
and  I’m  confident  that  they  will  ajpee  with  the  Goldwasser  court 
that,  again,  on  the  third  prong  of  what  Goldwasser  was  talking 
about,  the  fundamental  issue  is,  who  decides? 

When  this  antitrust  law  says  they  want  some  kind  of  reasonable 
accommodation  or  access  and  Confess  has  passed  a  statute  to  pro¬ 
vide  that  and  said  the  FCC  should  make  those  rules  through  a  leg¬ 
islative  rulemaking  process,  the  idea  of  throvring  that  to  800  judges 
is  just  preposterous.  You  know.  I’m  pretty  familiar  with  the  anti¬ 
trust  laws.  I  don’t  see  anything  in  there  that  says  45  days  is  man¬ 
dated  by  the  antitrust  law.  But  if  the  FCC  says  90  days  is  reason¬ 
able,  I  just  don’t  see  throwing  that  out  to  judges  in  the  country  and 
juries  to  come  up  with  different  rules  as  to  what’s  reasonable  or 
not. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Chairman  Sensenbrenner.  Will  the  gentleman  yield?  Mr.  Barr, 
since  we  have  son  of  Goldwasser  coming  up  from  the  11th  Circuit, 
do  you  think  that  the  prudent  thing  for  Confess  to  do  is  to  hold 
back  on  dealing  with  this  entire  subject  until  we  do  have  a  deter¬ 
mination  by  the  Supreme  Court  on  exactly  the  extent  to  which  the 
antitrust  laws  apply? 

Mr.  Barr.  Well,  I  think  it  would  be  imprudent  to  address 
Goldwasser  and  the  relationship  between  antitrust  and  section  251 
at  this  stage.  But  I  don’t  think  that  all  telecommunications  legisla¬ 
tion  should  be  held  up  for  that. 

Chairman  Sensenbrenner.  The  crux  of  this  entire  debate  is 
whether  the  Telecommunications  Act  does  require  antitrust  consid¬ 
eration  being  used  in  determination  of  whether  or  not  tele¬ 
communications  activities  are  monopolistic  or  not.  And  it  seems  to 
me — -you  know,  I  think  you’re  right.  I  agree  with  you  that  having 
850  Federal  courts  reach  differing  condusions  on  this  will  be  a 
hodgepodge  that  flies  directly  in  the  face  of  the  1996  act,  which  was 
designed  to  have  a  uniform  pla3ring  field  in  this  area.  But  I  think 
this  Committee  felt  that  implicit  in  the  1996  act  was  not  a  preemp¬ 
tion  of  standard  antitrust  considerations  in  determining  what  was 
monopolistic  and  what  was  not. 

You  know,  carrying  this  on  to  the  whole  issue  of  broadband,  the 
RBOCs  have  got  monopolies  that  are  regulated  over  their  local 
phone  service.  State  public  utility  commissions  get  involved  in  that, 
^ey  are  attempting  to  use  their  assets  that  are  regulated,  mean¬ 
ing  the  phone  wires  into  all  of  our  houses,  to  go  into  an  area  that 
is  unregulated,  and  I  think  the  complaint  by  the  long  distance  car- 
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riers  and  the  cable  carriers  is  that  that’s  not  fair  and  that’s  monop¬ 
olistic.  So  it’s  up  to  Congress  to  determine  that  question  one  way 
or  the  other.  Tauzin  and  Dingell  have  one  solution  to  the  problem. 
Cannon  and  Conyers  have  another  solution  to  the  problem. 

But  incumbent  on  that,  isn’t  a  determinative  ruling  by  the 
United  States  Supreme  Court,  which  is  binding  on  all  Federal 
courts,  at  least  those  that  decide  to  follow  precedent,  a  way  of  at¬ 
tempting  to  give  Congress  a  roadmap  on  what  our  legislative  op¬ 
tions  are  rather  than  speculating  on  what  courts  would  do? 

Mr.  Barr.  I  don’t  think  so.  I  think  that  we’re  talking  about  two 
different  markets.  I  think  you  put  jrour  finger  on  it,  which  was  we 
have  discovered  spectrum  on  our  pipes  that  can  be  used  in  a  dif¬ 
ferent  market,  and  that  market  is  already  a  competitive  market 
and  it’s  a  market  that  people  should  be  encouraging  competition  in, 
and  I  think  Congress  could  move  in  that  direction,  and  I  think  that 
the  issue  here  that’s  being  discussed  is  looking  through  the  rear 
view  mirror  at  the  section  251  obligations  on  the  local  exchange  as¬ 
sets  and  tr3dng  to  impose  an  additional  layer  of  enforcement  on  the 
theoty  that  the  things  aren’t  working  now  and  that  these  poor 
CLECs  don’t  have  any  redress,  and  it’s  nonsense. 

You  know,  their  claims  have  been  looked  at.  We  are  getting 
into — the  ILECs  are  getting  into  long  distance.  They  have  plenty 
of  forums  to  go  to  get  these  claims  resolved.  There  are  millions  of 
objective  measurements  out  there  as  to  whether  we’re  performing 
our  job.  This  should  not  be  in  dispute.  Look  at  the  numbers.  If  we 
fail,  we  pay.  And  I  think  that  there’s  no  case  that  has  been  made 
for  the  approaches  that  are  being  taken  in  this  legislation  that 
would  just  open  the  floodgates  of  litigation. 

Chairman  Sensenbrenner.  The  gentleman  from  Alabama  has 
been  very  patient  and  is  recognized  for  5  minutes. 

Mr.  Backus.  TTiank  you,  Mr.  Chairman. 

First,  let  me  say  that  if  Congress  had  not  wanted  the  Bells  in 
the  long  distance  service,  they  wouldn’t  have  passed  legislation  to 
allow  them  in.  At  the  time  that  we  did  that,  we  put  requirements 
on  them  and  a  year  ago,  we  could  be  having  this  nearing  and  won¬ 
dering  if  the^re  working.  Can  we  all  agree  that  the  mamet’s  open¬ 
ing  today? 

Mr.  Blumenfeld.  I  think  it  is  certainly  right  that  the  markets 
are  opening  gradually  under  the  auspices  of  the  act,  particularly 
the  processes  that  have  been  put  in  place  to  give  reality  to  this  sec¬ 
tion  271  checklist. 

Mr.  Backus.  Mr.  Blumenfeld,  I  agree  with  your  opening.  You  say 
gradually.  Now,  they  doubled  this  last  year,  did  they  not? 

Mr.  Blumenfeld.  Yes,  they  have,  but  going  from  two  to  four  is 
also  a  doubling  and  that’s  still  gradual. 

Mr.  Backus.  Well,  but  doubling  is — can  you  think  of  an^hing 
that’s  growing  faster  than  the  doubling  of  a  market  in  a  year? 

Mr.  Blumenfeld.  I  think,  that  new  markets  tend  to  grow — can 
tend  to  grow  very  quickly,  but  you’re  starting  with  very  small  num¬ 
bers. 

Mr.  Backus.  And  it  is  Rowing  very  quickly. 

Mr.  Blumenfeld.  I  think  there’s  no  question  that  local  competi¬ 
tion  is  much  more  significant  now  because  of  the  act  than  it  was 
before  the  act. 
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Mr.  Backus.  Right,  and  if  it’s  growing  and  yet  we  add  another 
procedure,  I  think  it  wovild  be  more  honest  for  us,  if  we  didn’t  want 
the  Bells  in  it,  just  to  take  them  out. 

Mr.  Blumenfeld.  I  don’t  think.  Congressman,  that  we’re  adding 
another  procedure.  All  that  we’re  8a3dng  is  that  Congress  meant  it 
when  it  said  that  the  antitrust  laws  continue  to  apply  and  that  the 
Goldwasser  court,  when  they  said  the  act  is  more  specific  legisla¬ 
tion  that  must  t^e  precedence  over  the  antitrust  laws,  was  just 
wrong.  The  antitrust  laws  are  independent  obligations  that  always 
apply,  whether  or  not  there’s  an  act. 

Mr.  Backus.  Let’s  go  into  that.  I  mean,  you’ve  raised  that.  The 
legislation  H.R.  1698  deems  violation  of  sections  251,  252,  271,  272 
as  violation  of  the  antitrust  laws.  Now,  you  know  who  enforces  the 
Communications  Act,  don’t  you?  Who  is  that? 

Mr.  Blumenfeld.  Well,  it’s  actually  enforced  by  a  combination  of 
the  FCC,  the  District  courts,  and  the  State  commissions,  depending 
on  what  provision  we’re  talldng  about. 

Mr.  Backus.  Well,  but  the  FCC  enforces  whether  an  entity  is 
complying  with  the  act  or  not,  right? 

Mr.  Blumenfeld.  It’s  one  of  the  agencies  that  enforced  it,  yes. 

Mr.  Backus.  I  mean,  at  least  now,  with  the  court’s  interpreta¬ 
tion,  they’ve  said  the  Confess  legislated  and  set  up  this  regulatory 
thing  and  that  was  the  FCC. 

Mr.  Blumenfeld.  Yes,  that’s  correct,  and  it  was  true  under  the 
’34  act,  that  is,  prior  to  the  ’96  amendments,  that  the  FCC  regu¬ 
lated,  among  other  things,  interconnection  among  carriers  in  sec¬ 
tions  201,  202,  203,  204 - 

Mr.  Backus.  Well,  you  know,  if - 

Mr.  Blumenfei,d  [continuing].  But  the  antitrust  laws  always  ap¬ 
plied  there.  No  one  ever  thou^t — well,  the  Bell  system  always  ar¬ 
gued  that  thev  di^’t,  but  the  courts  always  found  that  the  anti¬ 
trust  laws  still  applied,  despite  the  fact  that  there  was  a  regulatory 
regime  that  also  applied,  just  the  same  way  that  in  any  body  of 
laws,  if  the  securities  laws  apply  to  certain  conduct,  even  though 
the  criminal  laws  also  apply  to  some  of  that  overlapping  conduct. 

Mr.  Backus.  Let  me  ask  you  this.  Now,  the  FCC  doesn’t  enforce 
the — ^they’re  not  the  enforcement  agency  for  the  antitrust  law. 

Mr.  Blumenfeld.  ’That’s  correct. 

Mr.  Backus.  Let  me  switch  gears  with  you.  What  about  the  data 
market?  Cable  serves  75  TCrcent  of  the  market.  'The  remaining  25 
percent  is  split  between  DSL,  wireless,  and  satellite.  Shouldn’t  all 
the  providers  of  broadband  be  regulated  in  the  same  manner? 
You’ve  advocated  we  regulate  the  Bells. 

Mr.  Blumenfeld.  I’ve  advocated  that  we  continue  to  enforce  the 
act,  which  contemplated  that  among  the  other  new  uses  to  which 
the  network  would  be  put  would  be  data  and  Internet  related. 
COMPTEL  has  previously  submitted  an  indication  that  in  their 
study,  the  terms  “Internet”  and  “broadbands”  or  “data”  were  men¬ 
tioned  no  less  than  600  times  during  the  floor  debates  on  this  act. 
’The  Verizon,  then  Bell  Atlantic,  annual  report  of  1996,  the  Chair¬ 
man’s  letter  spends  probably  a  quarter  of  its  time  talking  about  the 
growing  importance  of  data  and  the  country  is  moving  to  DSL. 

Mr.  Backus.  I  understand  that.  The  growth  is  in  data,  we  all 
agree  on  that.  And  the  cable  is  supplying  75  percent  of  that  service. 
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Mr.  Blumenfeld.  But  I  have  to  say  that  the  Bell  companies 
ar^e  that  they’re  at  a  huge  disadvantage  against  this  giant 
cable - 

Mr.  Bachus.  I’m  not  talking  about — that’s  their  argument.  My 
point  to  you  is  the  cables  are  unregulated. 

Mr.  Blumenfeld.  Well,  cable  is  actually  not  unregulated.  Cable 
is  regulated  at  the  local  level.  So  if  we  want  to  talk  about  850  dif¬ 
ferent  regulators - 

Mr.  Bachus.  But  you - 

Mr.  Blumenfeld  [continuing].  There  are  probably  several  thou¬ 
sand  regulators - 

Chairman  Sensenbrenner.  The  gentleman’s  time  has  expired. 

Mr.  Bachus.  I  guess  my  question — could  I  just  ask,  do  you  dis¬ 
agree  that  they  ought  to  be  subject  to  the  same  regulation? 

Mr.  Blumenfeld.  I  think  that  the  telephone  companies  should 
be  subject  to  the  rules  that  are  in  the  ’96  Telecom  Act,  even  if  they 
compete  for  some  services  with  cable  companies  who  are  subject  to 
a  completely  different  regime  of  regulation,  but  also  at  both  the 
State  and  the  local — I’m  sorry,  the  Federal  and  the  local  level. 

Chairman  Sensenbrenner.  I  have  one  other  series  of  questions 
in  order  to  have  the  record  complete.  We’ve  heard  a  lot  today  and 
elsewhere  that  the  RBOCs  do  not  make  a  lot  of  money  on  residen¬ 
tial  service,  and  this  is  one  of  the  reasons  why  CLECs  and  other 
competition  do  not  wish  to  offer  residential  service  to  consumers. 
J  have  also  been  told  that  most  State  public  utility  commissions  do 
not  allow  a  phone  company  to  find  out  whether  a  person  who  has 
applied  for  lifeline-type  service  is  actually  below  the  poverty  level, 
and  in  California,  32  percent  of  the  total  residential  phone  lines  are 
on  the  lifeline  low-rate  service. 

I  assume  that  while  the  percentages  might  be  a  little  different 
in  Illinois,  Mr.  Harvill,  that  the  lowered  revenue  as  a  result  of  life¬ 
line  service  being  provided  by  Ameritech  there  is  taken  into  ac¬ 
count  by  your  Commission  in  terms  of  determining  what  type  of 
rate  of  return  Ameritech  gets  on  its  regulated  services,  so  they’re 
still  ^aranteed  their  rate  of  return  on  their  regulated  services 
even  if  a  lot  of  people  who  really  shouldn’t  be  paying  the  lifeline 
rate  because  their  incomes  are  high  have  applied  for  it  and  they 
can’t  be  questioned  on  whether  they  re  really  poverty-stricken  folks. 
Am  I  correct  in  that  assumption? 

Mr.  Harvill.  Let  me  clarify  that  in  one  way.  Ameritech  Illinois 
has  been  subject  to  alternative  regulation  in  Illinois  for  6  years.  As 
such,  they’ve  been  sul^ect  to  price  cap  regulation  as  opposed  to  rate 
of  return  regulation.  I  think  right  now,  we’re  in  the  process  of  re¬ 
viewing  the  alt  reg  case  before  the  Illinois  Commerce  Commission 
and  it’s  a  Question  as  to  whether  or  not  it  will  continue  or  stop. 
More  than  likely.  I’m  assuming  it  will  continue.  I  have  no  reason 
to  believe  that  it  wouldn’t. 

At  the  same  time,  I  think  it’s  very  clear  that  under  that  alter¬ 
native  reflation  program  that  Ameritech  has  been  under  for  6 
years,  both  the  company  has  done  extraordinarily  well — ^we’re  talk¬ 
ing  returns  on  equity  of  close  to  40  percent — and  consumers  have 
done  pretty  well.  There  have  been  numerous  annual  rate  reduc¬ 
tions  associated  with  the  formula  that’s  been  utilized.  So  we  don’t 
really  look  at  it  in  terms  of  that. 
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Ameritech  Illinois  has  argued  that,  yes,  there  shovdd  some 
rate  rebalancing  done  in  the  context  of  this  review.  That's  some¬ 
thing  we're  taking  under  consideration.  And  if  there  are,  indeed, 
services  that  are  below  water,  more  than  likely  the  Commission 
will  be  very  cognizcmt  of  that  fact  and  raise  them  to  where  they 
are  actuadly  above  water. 

Mr.  Blumenfeld.  Mr.  Chairman?  I'm  sorry - 

Chairman  Sensenbrenner.  Yes,  Mr.  Blumenfeld? 

Mr.  Blumenfeld.  If  I  might  just  make  one  comment,  I  have  liti¬ 
gated  rate  cases  and  cost  cases  against  the  ILECs  in  numerous 
States  throughout  the  country,  in  ^1  of  which  this  claim  is  made 
that  there  6U'e  many  services  provided  below  cost  that  are  sub¬ 
sidized  by  other  services. 

There  are  two  things  that  are  important  to  recognize.  First  of  all, 
if  you  look  at  the  history  of  telecommimications,  every  time,  going 
back  40  years,  there's  b^n  am  effort  to  enter  any  segment  of  the 
mau*ket,  the  incumbent  provider  always  atrgued  that  that  happened 
to  be  the  exact  segment  of  the  mau-ket  that  wais  providing  a  subsidy 
to  adl  of  the  other  segments  that  were  below  cost.  And  then  as  a 
different  segment  came  up  for  competition,  that  became  the  exact 
segment  that  was  providing  a  subsidy  for  all  of  the  other  segments 
that  were  below  cost.  So  this  is  a  constamtly  shifting  target. 

Secondly,  when  you  look  at  the  telephone  compamies'  own  cost 
studies,  their  own  incrementad  cost  studies,  which,  in  the  context 
of  these  adtemative  regulation  caases,  they  submitted  in  order  to 
show  what  price  floors  they  would  have  for  each  of  these  services, 
their  own  incremental  cost  studies  showed  in  admost  every  single 
caise  across  the  country,  that  I  was  involved  in,  at  least,  and,  there¬ 
fore,  where  I  know  the  data,  that  there  are  none  of  their  services 
are  being  provided  at  prices  that  are  below  the  incrementad  cost  of 
the  service,  which  includes  a  reasonable  return,  that  is,  the  return 
that’s  attainable  in  a  competitive  market. 

Chadrman  Sensenbrenner.  And  that  includes  lifeline  service, 
Mr.  Blumenfeld? 

Mr.  Blumenfeld.  Lifeline  service  is  different  in  that,  frequently, 
there  is  a  subsidy  from  a  public  fund  source  back  to  the  telephone 
company  that  makes  up  the  differentiad  between  the  lifeline  charge 
and  the  total  charge,  and  the  California  example  that  you  men¬ 
tioned  is  interesting  because  California  did  a  controlled  study  on 
this  cheating  question,  that  is,  since  there's  self-certification,  how 
much  cheating  is  there,  amd  they  found  that  with  the  two  control 
groups,  that  there  turned  out  to  be  a  remarkably  smadl  amount  of 
cheating.  That  is,  the  number  of  families  that  qualified  under  a 
rigid  screen  were  essentiadly  the  same  as  the  number  of  families 
that  self-reported.  So  they  concluded  to  continue  with  self-reporting 
because,  in  fact,  the  sort  of  the  social  opprobrium  of  self-reporting 
yoiirself  as  being  below  the  poverty  line  was  an  effective  check  at 
keeping  people  from  getting  lifeline  service  who  didn’t  merit  it. 

Chairman  Sensenbrenner.  Mr.  Barr,  you  look  like  you’re  sup¬ 
pressed.  [La\;^ter.] 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  Even  the  FCC  and  the  Su¬ 
preme  Court  recognize  that  this  is  a  serious  problem  and  that  there 
are  substantied  cross-subsidies  in  the  marketplace,  and  that  unless 
they  are  addressed,  competition  will  go  where  there’s  margin  and. 
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quote,  “leave  the  ILEC  holding  the  bag,”  as  the  Supreme  Court 
said. 

I  didn’t  understand  what  Mr.  Blumenfeld  was  talking  about,  be¬ 
cause  obviously,  when  someone  goes  in  to  compete  for  a  particular 
product,  they’re  looking  for  margin,  and  if  there’s  margin  in  a  local 
product,  it  is  subsidizing  a  product  in  which  there  is  no  margin.  So 
the  fact  that  it’s  moving  around — the  subsidy  can  be  found  in  prod¬ 
ucts  that  have  mar^n  shouldn’t  be  a  surprising  fact.  That  is  the 
nature  of  cross-subsidy. 

The  notion  that  we  somehow  are  compensated  for  this  in  the  rate 
of  return  simply  doesn’t  exist  as  the  market  is  opened  to  competi¬ 
tion.  Where  do  we  get  that  recovery?  As  the  FCC  pointed  out,  being 
able  to  assure  a  rate  of  return  becomes  non-viable  and  non-sustain- 
able  as  the  market  is  opened  to  competition.  Where  do  we  pick  up 
that  revenue?  If  they  t^  to  add  it  to  a  product,  all  that  does  is 
make  it  a  more  attractive  product  for  somebody  to  come  in  and 
cherry  pick.  So  we’re  not  compensated  for  this,  and  this  is  one  of 
the  mmor  problems  of  the  Telecom  Act. 

Mr.  Blumenfeld.  If  I  may,  just  very  briefly,  Mr.  Chairman,  now 
we’re  at  the  nub  of  what  makes  a  monopoly  a  monopoly,  because 
now  we’re  not  using  subsidy  in  the  economic  sense  of  providing  a 
cost  shifting  to  a  service  that  would  otherwise  be  below  cost.  Now 
what  we’re  saying  is  some  services  are  more  profitable  than  other 
services - 

Mr.  Barr.  Excuse  me.  I  was  talking  about  below  cost - 

Mr.  Blumenfeld.  I  know - 

Mr.  Barr  [continuing].  And  I  was  saWng  that  the  FCC  itself - 

Chairman  Sbnsenbrennbr.  Should  I  flip  a  coin  on  who  gets  the 
last  word?  [Laughter.] 

Mr.  Blumenfeld.  We  can  just  sp^ak  simultaneously,  I  think, 
and  then  just - 

Chairman  Sensenbrenner.  I’ve  noticed  that.  [Laughter.] 

Chairman  Sensenbrenner.  I  think  it’s  time  to  shut  this  hearing 
off.  I’d  like  to  thank  you  all - 

Mr.  Backus.  Mr.  Chairman? 

Chairman  Sensenbrenner.  Yes,  Mr.  Bachus? 

Mr.  Backus.  Could  I  ask  one  fbllow-up  question  as  a  result  of 
your  question? 

Chairman  Sensenbrenner.  If  you  do  not  tip  over  the  beehive. 

Mr.  Backus.  Mr.  Blumenfeld,  you  mentioned  you’re  an  antitrust 
lawyer  or  your  firm  handles  antitrust  legislation? 

Mr.  Blumenfeld.  Yes,  sir.  ' 

Mr.  Backus.  So,  actuallv,  you’re  not  a  disinterested  witness. 

Mr.  Blumenfeld.  I  dout  think  that  anyone  who’s  knowledgeable 
enough  to  appear  before  the  Committee  is  entirely  disinterested. 

Mr.  Backus.  I  see. 

Mr.  Blumenfeld.  I  never  pretended  to  be  disinterested.  I’m  in¬ 
terested. 

Mr.  Backus.  Oh,  and  I’m  not  accusing  you  of  representing  that. 
I  just  point  out  that  this  lenslation,  as  many  of  us  said,  womd  re¬ 
sult  in  a  lot  of  lawsuits,  and  that  would  certainly  benefit  antitrust 
lawyers. 

Chairman  Sensenbrenner.  You  know,  let  me  state  that,  first  of 
all.  I’d  like  to  thank  all  four  of  you  for  your  patience  and  your  ex- 
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cellent  testimony  and  answers  to  our  questions.  You  were  not  se¬ 
lected  as  disinterested  witnesses.  I  think  if  we  wanted  somebody 
truly  disinterested,  we  would  get  somebody  from  the  Federal  Com¬ 
munications  Commission,  in  which  case  I  would  hear  about  that 
from  the  Chairman  of  another  Committee.  [Laughter.] 

Chairman  Sensenbrenner.  But  I  think  that  you  have  shed  an 
awfiil  lot  of  light  on  a  lot  of  the  miestions  that  we  have  had.  This 
debate  will  resume  in  the  couple  oi  weeks  with  four  other  witnesses 
who  are  equally  interested  in  the  outcome  of  this  debate. 

And  if  there’s  no  further  business  to  come  before  the  Committee, 
the  Committee  stemds  ac^joumed. 

[Whereupon,  at  5:53  p.m.,  the  Committee  was  adjourned.] 
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Ms.  Magalie  Roman  Salas 
Secretary 

Federal  Communications  Commission 
The  Portals 

445  Twelfth  Street,  S.W. 

Washington,  D.C.  20554 

Re:  GTE  Co/p.  and  Bell  Atlantic  Corp.,  CC  Docket  No.  98-184 

Dear  Ms.  Salas: 

I  am  writing  on  behalf  of  Bell  Atlantic  and  GTE  in  support  of  our  proposal  to  spin  off  GTE 
Internetworking  to  an  independent  corporation  90%  owned  and  controlled  by  public  shareholders 
while  retaining  an  option  to  increase  our  10%  equity  interest  in  the  future  upon  securing  271  relief. 
For  the  reasons  outlined  in  our  prior  submissions  and  below,  we  believe  our  original  proposal  is  both 
lawful  and  strongly  in  the  public  interest.  In  the  interest  of  obtaining  expeditious  approval,  however, 
we  are  modifying  that  proposal  in  certain  respects  described  below  to  eliminate  any  conceivable 
remaining  concerns.  With  these  modifications,  the  proposal  should  be  promptly  £q)proved. 

Overview  and  Summary 


'  % 


William  P.  Barr 
Executive  Vice  President 
Government  &  Regulatory  Advocacy, 
General  Counsel 


Proposed  DataCo  Structure 

Our  proposal  to  eliminate  the  section  271  issues  relating  to  GTE  Internetworking  (“GTE-I”) 
was  initially  set  forth  in  our  Supplemental  Filing  of  January  27, 2000  (“Supp.  Filing”).  Attached 
as  Exhibit  A  to  this  letter  is  a  comprehensive  description  of  the  proposal  containing  certain 
modifications  we  are  now  making.  Briefly,  that  proposal,  as  modified,  is  as  follows:  GTE-I  will 
become  a  separate  public  corporation  (“DataCo”)  that  will  be  90%  owned  and  controlled  by  public 
shareholders.  The  merged  Bell  Atlantic/GTE  (“NewCo”)  will  own  only  a  10%  interest  in  DataCo 
with  an  option  to  increase  its  interest  once  it  receives  sufficient  interLATA  relief  to  operate  the 
business. 

Through  an  initial  public  offering,  or  “IPO,”  public  shareholders  will  purchase  shares  of 
DataCo  Class  A  common  stock,  which  will  initially  carry  90%  of  the  voting  rights  and  the  right  to 
receive  90%  of  any  dividends  or  other  distributions.  In  exchange  for  relinquishing  ownership  and 
control  of  GTE-I,  NewCo  will  receive  shares  of  Class  B  stock  of  DataCo  that  will  have  10%  of  the 
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voting  rights  and  the  right  to  receive  10%  of  any  dividends  or  other  distributions.  NewCo  will  also 
have  the  option,  in  the  form  of  conversion  rights,  to  increase  its  ownership  in  the  future  once  it 
receives  sufficient  interLATA  relief  to  operate  the  business.  The  Class  B  shares  will  be  convertible 
into  new  shares  that  will  represent  up  to  80%  of  the  outstanding  stock  of  DataCo. 

The  Bell  Atlantic/GTE  merger  would  close  as  soon  as  the  IPO  has  been  completed.  (We  are 
withdrawing  our  original  proposal  to  close  upon  transfer  of  Class  A  shares  to  the  investment  banks.) 

NewCo’s  conversion  rights  will  be  exercisable  within  five  years  from  the  closing  of  the 
merger.  In  order  to  exercise  its  conversion  rights  so  as  to  own  and  control  DataCo,  NewCo  must  be 
able  to  operate  DataCo  in  compliance  with  any  section  271  restrictions.  NewCo  will  thus  have  five 
years  to  eliminate  those  interLATA  restrictions.  If,  by  the  end  of  five  years,  NewCo  has  eliminated 
such  restrictions  on  at  least  95%  of  its  271 -restricted  lines,  NewCo  may  petition  the  Commission  to 
obtain  at  least  one  more  year  to  eliminate  the  remaining  restrictions. 

Just  as  GTE  is  free  to  sell  GTE-I  today  to  a  third-party  buyer,  NewCo  would  have  the  right 
at  any  time  to  sell  its  shares.  Contrary  to  AT«&T’s  suggestion,  the  saleability  of  an  option  does  not 
change  its  nature  and  make  it  a  current  equity  interest,  nor  does  it  impact  incentives  to  obtain  271 
relief.  Our  proposal  in  fact  creates  powerful  positive  net  incentives  to  obtain  271  relief,  since 
DataCo  is  a  unique  asset  that  will  be  integral  to  NewCo’s  national  data  strategy.  If  it  were  to  sell 
its  DataCo  shares  to  a  third  party,  NewCo  would  be  abandoning  this  opportunity. 

Nevertheless,  as  a  volimtary  undertaking  to  further  enhance  incentives,  we  are  proposing  that 
NewCo  would  be  foreclosed  fi'om  retaining  proceeds  fi'om  such  a  sale  to  the  extent  they  are 
attributable  to  DataCo’s  provision  of  interLATA  services  in  states  where  NewCo  has  yet  to  obtain 
long  distance  relief. 

Specifically,  if  NewCo  sells  its  shares  before  it  has  eliminated  interLATA  restrictions  on  at 
least  50%  of  its  restricted  lines,  NewCo  will  only  be  allowed  to  retain  those  sale  proceeds  equal  to 
the  amount  it  would  have  received  if  it  had  sold  DataCo  at  the  time  of  closing  and  reinvested  the 
proceeds.  Thus,  NewCo  would  be  no  better  off  than  if  it  had  sold  its  interest  in  DataCo  to  a  third 
party  before  closing  the  merger.  If,  on  the  other  hand,  NewCo  sells  its  shares  after  achieving  the 
50%  mark,  then  it  will  forgo  the  sale  proceeds  to  the  extent  they  represent  gain  attributable  to  those 
Bell  Atlantic  states  in  which  271  restrictions  still  apply. 

Until  NewCo  exercises  its  option,  DataCo  will  be  independent  of  NewCo.  The  public 
shareholders  will  have  90%  voting  control,  and  DataCo  will  have  an  independent  board  of  directors, 
initially  consisting  of  10  directors.  One  member  will  be  the  CEO  of  DataCo  and  eight  of  the 
remaining  nine  directors  will  be  outside  directors  who  will  have  no  affiliation  with  Bell  Atlantic  or 
GTE.  The  tenth  director  will  be  elected  by  a  class  vote  of  the  Class  B  shares  and  will  not  be  eligible 
to  serve  as  chairman.  We  are  modifying  our  original  proposal  to  provide  that,  following  the  IPO, 
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during  the  next  three  annual  elections,  the  board  will  be  expanded  to  13  members  and  a  majority  (at 
least  seven)  will  be  new  members  who  will  be  nominated  and  elected  to  the  board  for  the  first  time 
after  the  IPO.  (See  Exhibit  B.) 

NewCo’s  interests  as  a  minority  investor  with  an  option  to  acquire  a  controlling  interest  in 
the  future  will  be  protected  by  certain  reasonable  investor  safeguards.  These  are  both  typical  of  the 
rights  commonly  held  by  option  holders  or  other  prospective  acquirers  and  modeled  on  investor 
protections  that  have  regularly  been  permitted  by  the  Commission.  The  applicants  have  modified 
their  proposal  by  eliminating  or  paring  back  several  of  these  investor  safeguards,  (^ee  Exhibit  C.) 

The  GTE-I  business  being  placed  in  DataCo  provides  Internet  backbone  and  related  data 
services.  DataCo  does  not  provide  traditional  switched  long-distance  voice  service.  As  will  be 
discussed  below,  this  substantially  lessens  any  theoretical  risk  of  discrimination,  since  DataCo  is  not 
highly  dependent  upon  Bell  company  local  exchange  facilities.  DataCo’s  business  plans  do  not 
contemplate  acquisition  of  a  traditional  switched  long-distance  voice  provider.  Bell  Atlantic  and 
GTE  will  agree  that  NewCo  would  not  consent  to  DataCo’s  acquisition  of  a  traditional  switched 
long-distance  voice  provider  unless  and  until  the  Commission  has  reviewed  and  approved  such 
acquisition. 

The  DataCo  solution  will  preserve  the  integrity  and  competitiveness  of  GTE-I’s  existing 
business  while  also  preserving  NewCo’s  ability  (contingent  on  the  necessary  interLATA  relief) 
eventually  to  acquire  control  of  DataCo  and  bring  to  market  the  full  range  of  long-term  Internet  and 
data  benefits  promised  by  the  Bell  Atlantic/GTE  merger.  In  the  meantime,  this  solution  will  enable 
customers  to  begin  realizing  immediately  some  of  these  important  data  benefits,  since  a  significant 
portion  of  DataCo’s  business  will  be  outside  the  Bell  Atlantic  region  or  in  in-region  states,  such  as 
New  York,  where  Bell  Atlantic  has  achieved  271  relief  Accordingly,  NewCo  will  market  DataCo 
services  (or  the  two  companies  will  market  their  services  jointly)  as  and  where  permitted  by  law, 
pursuant  to  a  marketing  agreement  that  we  are  submitting  to  the  Commission  today.  (A  sununary 
of  that  agreement  is  contained  in  Exhibit  D.)  NewCo  will  not  participate  in  marketing  any  of 
DataCo’s  interLATA  services  in  any  271 -restricted  state.  All  terms  in  the  marketing  agreement  are 
non-exclusive  and  the  agreement  is  one  that  both  Bell  Atlantic  and  GTE  could  enter  into  today  with 
any  similarly  situated  company. 

Consistent  with  the  fact  that  DataCo  and  NewCo  will  each  be  independent  public 
corporations  whose  directors  and  officers  will  owe  duties  of  care  and  loyalty  to  their  respective 
shareholders,  all  other  commercial  interactions  between  the  companies  will  also  be  conducted 
pursuant  to  commercially  reasonable  contracts.  In  particular,  NewCo  will  provide  certain  necessary 
services  to  DataCo  on  a  transitional  basis,  just  as  NewCo  would  need  to  do  even  if  DataCo  were 
divested  to  an  unaffiliated  third  party  purchaser.  All  of  these  transitional  services  contracts  are  for 
one  year  or  less  and  are  terminable  at  any  time  at  DataCo’s  election  without  penalty.  We  are 
submitting  copies  of  these  contracts  for  the  record,  and  they  are  summarized  in  Exhibit  D. 
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Finally,  we  will  agree  to  hire  an  independent  auditor,  acceptable  to  the  Chief  of  the  Common 
Carrier  Bureau,  to  monitor  NewCo’s  ongoing  compliance  with  the  terms  of  Exhibit  A. 

The  Proposed  Structure  Is  Lawful  and  Fully  Satisfies  Section  271 

As  I  will  discuss  at  length  below,  the  DataCo  proposal  is  fully  consistent  with  the 
requirements  of  the  Communications  Act  and  is  amply  supported  by  basic  legal  principles  and  a  host 
of  precedents,  including  the  Commission’s  own  prior  rulings  and  precedents  from  Judge  Greene 
under  the  MFJ.  All  of  these  precedents  establish  that  DataCo  will  not  be  an  “affiliate”  of  NewCo. 
In  particular,  the  consistent  rule  of  law,  repeatedly  affirmed  by  the  courts  and  this  Commission,  is 
that  an  option  or  other  convertible  interest,  like  NewCo’s  option  in  DataCo,  does  not  constitute  per 
se  ownership  or  control.  Moreover,  all  of  the  features  of  our  proposal,  including  the  90%  public 
voting  control,  the  independent  board  and  the  contractually  specified  commercial  relationships,  will 
ensure  that  NewCo  does  not  exercise  actual  control  over  DataCo.  In  support  of  our  legal  analysis 
is  a  Second  Supplemental  Declaration  of  Professor  Ronald  J.  Gilson  (“Gilson  Second  Supp.  Decl.”), 
attached  hereto  as  Exhibit  E. 

None  of  the  arguments  offered  by  AT&T  in  opposition  to  this  proposal  have  any  force. 
AT&T  cites  no  authority  that  undercuts  the  basic  legal  principle  that  options  are  not  ownership.  In 
the  end,  AT&T’s  arguments  come  down  to  a  matter  of  policy,  and  only  prove  that  the  Commission’s 
acceptance  of  the  DataCo  structure  is  a  matter  of  discretion  that  turns  on  whether  our  proposal  is 
consistent  with  the  objectives  of  section  271 . 

The  DataCo  structiue  is  manifestly  consistent  with  the  policies  underlying  section  271,  and, 
indeed,  it  affirmatively  advances  those  policies.  This  proposal  will  increase  the  net  incentives  of 
NewCo  to  complete  the  271  process  as  soon  as  possible,  since  reacquiring  ownership  and  control 
of  DataCo  in  the  near  future  is  the  key  to  NewCo’s  national  data  strategy.  The  Commission  only 
recently  recognized  in  the  Qwest/U  S  WEST  Merger  Order  that  just  such  a  prospect  creates 
“powerful  new  incentives”  to  complete  the  271  process.  At  the  same  time,  our  proposal  creates  a 
bigger  “stick”  to  compel  prompt  271  compliance,  since  the  loss  of  the  unique  benefits  offered  by 
owning  DataCo  would  be  a  blow  to  NewCo’s  long-term  business  plans. 

Although  no  sale  of  NewCo’s  option  could  compensate  for  such  a  loss,  the  voluntary 
undertakings  that  we  are  now  including  in  our  proposal  will  enhance  these  positive  incentives  even 
further  by  expressly  limiting  NewCo’s  ability  to  realize  value  from  such  a  sale  in  proportion  to 
NewCo’s  progress  in  attaining  27 1  relief.  This  proposal,  as  modified,  also  ensures  that  NewCo  will 
not  receive  any  material  benefits  uniquely  attributable  to  DataCo ’s  interLATA  operations  in  states 
where  it  has  not  yet  received  long  distance  relief. 

Finally,  the  acceptance  of  our  proposal  holds  no  risk  of  creating  a  precedent  that  will  lock 
the  Commission  in  to  approving  other  option  arrangements  that  might  be  proposed  by  other  Bell 
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companies.  The  features  of  our  proposal  make  it  highly  unlikely,  as  a  practical  matter,  that  any 
similar  arrangement  will  be  proposed  in  the  foreseeable  future,  particularly  one  involving  a  large, 
integrated  interexchange  carrier,  since,  as  part  of  our  proposal,  we  are  ceasing  to  offer  traditional 
voice  long-distance  service  in  the  Bell  Atlantic  region  -  something  no  large  IXC  could  do. 
Moreover,  the  unique  attributes  of  DataCo,  and  the  important  competitive  role  it  plays  in  the  Internet 
backbone  market,  provide  ample  grounds  to  distinguish  this  case  from  future  cases  in  terms  of  the 
policies  of  section  271  and  the  public  interest  benefits  of  the  Bell  Atlantic/GTE  merger. 

Discussion 

I.  Basic  Legal  and  Policy  Principles  Fully  Support  Our  DataCo  Proposal. 

It  is  time  to  clear  away  the  fog  generated  by  AT&T’s  multiple  submissions  and  refocus  on 
the  core  principles  that  should  undergird  the  Commission’s  analysis  of  the  DataCo  proposal. 

Sections  3(1)  and  27 1  of  the  Communications  Act  provide  that  a  regional  Bell  company  may 
not  “own”  or  “control”  an  entity  that  provides  in-region  interLATA  service.  The  term  “own”  is 
defined  to  mean  “to  own  an  equity  interest  (or  the  equivalent  thereof)  of  more  than  10  percent.” 
Under  our  proposal,  NewCo’s  Class  B  shares  will  contain  an  option  that,  upon  exercise  in  the  fiitiu^, 
would  allow  NewCo  to  acquire  an  equity  interest  up  to  80%.  In  addressing  whether  NewCo’s 
possession  of  this  option  is  consistent  with  sections  3(1)  and  271 ,  it  is  useful  to  lay  out  an  organizing 
structure  for  the  analysis.  Logically,  there  are  two  separate  and  distinct  questions  before  the 
Commission: 

(1)  Whether  the  plain  language  of  section  3(l)’s  “affiliate”  definition,  on  its  face,  mandates 
a  conclusion  that  NewCo’s  option,  as  a  matter  of  law,  constitutes  prohibited  equity  ownership  or 
control,  such  that  the  Commission  has  no  discretion  to  approve  our  DataCo  structure? 

(2)  If  the  answer  to  the  first  question  is  no,  the  second  question  involves  a  /7o//cy  judgment: 
Whether  it  is  reasonable  and  appropriate  for  the  Commission,  in  the  exercise  of  its  policy  discretion, 
to  accept  the  overall  DataCo  proposal  on  the  ground  that  this  proposal  is  consistent  with,  and  even 
advances,  the  objectives  of  section  271? 

As  we  demonstrate  below,  well-settled  principles  of  law,  as  well  as  precedents  in  a  host  of 
contexts,  including  Commission  and  MFJ  precedents,  clearly  establish  that  options  do  not  constitute 
ownership  or  control.  Thus,  NewCo’s  option  cannot  constitute  equity  ownership  or  control  per  se. 
For  the  Commission  to  hold  otherwise  would  require  a  substantial  deviation  from  prior  precedents. 

Although  AT&T  has  tried  to  clothe  its  arguments  in  per  se  terms  -  to  argue  that  our  option 
must  be  viewed  as  a  violation  of  section  3(1  )’s  plain  terms  and  that  the  Commission  is  foreclosed 
from  considering  271  policies  in  evaluating  our  proposal,  see  AT&T  March  10  Ex  Parte  at  1-2; 
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AT&T  March  22  Ex  Parte  at  11-12  -  AT&T’s  core  arguments  are,  in  fact,  policy  arguments  in 
disguise.  They  rest  not  on  the  plain  meaning  of  section  3(1),  but  on  questions  that  call  for  exercise 
of  the  Commission’s  prudential  discretion. 

Once  it  is  seen  that  AT&T’s  per  se  arguments  are  without  force,  the  real  question  at  issue  is 
squarely  within  the  policy  discretion  of  the  Commission:  whether  the  DataCo  structure  is  a 
reasonable  and  acceptable  means  to  preserve  and  even  enhance  the  objectives  of  section  27 1 .  Once 
the  issue  is  properly  framed,  the  fact  that  the  DataCo  structure  is  consistent  with  the  purposes  of 
section  271  (and,  indeed,  will  advance  those  purposes  by  creating  a  powerful  new  incentive  for 
NewCo  to  achieve  271  relief),  while  conferring  on  NewCo  no  ability  to  control  the  management  of 
DataCo,  fully  justifies  the  Commission’s  acceptance  of  our  proposal. 

A.  NewCo^s  option  is  not  equity  ownership. 

1.  Under  the  plain  terms  of  section  3(1 )» NewCo’s  option  is  not  an  equity 
interest  or  its  equivalent 

NewCo’s  right  to  convert  its  Class  B  shares  into  new  shares  representing  up  to  an  80% 
interest  in  DataCo  is  a  classic  option.'  It  is  black-letter  law  that  options  do  not  constitute  present 
“ownership”  or  “equity,”  but  only  the  right  to  acquire  ownership  in  the  future.^  This  is  because  an 
option  (before  exercise)  confers  no  right  to  vote,  to  participate  in  corporate  earnings,  or  to  participate 


'  See  Declaration  of  Professor  Ronald  J.  Gilson  14, 1 6  (Feb.  22, 2000)  (“First  Gilson  Decl.”),  appended 
to  Response  of  Bell  Atlantic  and  GTE  in  Support  of  Proposal  to  Transfer  GTE  Internetworking  to  a  Separate 
Corporation  Owned  and  Controlled  By  Public  Shareholders  (filed  Feb.  22,  2000)  (“Response”); 
Supplemental  Declaration  of  Professor  Ronald  J.  Gilson  H  7  n.3  (Mar.  14,  2000)  (“Gilson  Supp.  Decl.”), 
appended  to  Bell  Atlantic/GTE ’s  March  14  Ex  Parte;  Gilson  Second  Supp.  Decl.  f  3  &  n.l. 

^  See,  e.g..  Western  Union  Tel.  Co.  v.  Brown,  253  U.S.  101,  1 10  (1920)  (“An  option  is  a  privilege  given 
by  the  owner  of  property  to  another  to  buy  the  property  at  his  election.  It  secures  the  privilege  to  buy  and 
is  not  of  itself  a  purchase.  The  owner  does  not  sell  his  property;  he  gives  to  another  the  right  to  buy  at  his 
election.”)  (emphasis  added);  O’Brien  v.  United  Home  Life  Ins.  Co.  qf/zK/.,  250  F.2d483  (6th  Cir.  1958); 
James  on  Option  Contracts  §501(1916)  (“the  weight  of  authority”  “holds  that  an  option  contract  to  purchase 
does  not  vest  any  estate,  legal  or  equitable,  in  the  optionee  prior  to  his  election  to  purchase”);  12A  Fletcher 
Cyclopedia  of  Private  Corp.  §  5575  (1993)  (“An  option  to  purchase  stock  does  not  vest  in  the  prospective 
purchaser  an  equitable  title  to,  or  any  interest  or  right  in,  the  stock.”);  18B  Am.  Jur.  2d  Corporations  §  1960 
(1985)  (“Since  a  stock  option  does  not  obligate  the  optionee  to  buy  the  shares  offered,  it  gives  him  no  right 
or  title  to  such  shares  unless  he  accepts  the  offer  in  accordance  with  its  terms  . . .”).  See  also  Supp.  Filing 
at  35;  Response  at  8  n.8  (citing  additional  cases). 
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in  dissolution  proceeds^  -  the  three  traditional  indicia  of  equity  ownership.  Gilson  Second  Supp. 
Decl.  1 3;  First  Gilson  Decl.  ^  10  n.5.  It  makes  no  difference  whether  the  exercise  price  is  fixed/ 
or  whether,  as  here,  exercise  is  accomplished  through  conversion  of  another  instrument.  F  irst  Gilson 
Decl.  T[  14.  For  the  same  reason,  the  general  rule  is  that  option  holders  may  not  bring  shareholder 
derivative  suits  because  they  lack  the  requisite  “proprietary  interest”  in  the  corporation.*  The  bottom 
line  is  that  options  do  not  constitute  ownership  until  they  are  exercised.  First  Gilson  Decl.  1 19 
(“only  exercise  or  conversion  transforms  an  option  into  equity”). 

Thus,  the  plain  and  ordinary  meaning  of  “equity  interest”  in  section  3(1)  unambiguously 
excludes  options,  and  the  mere  holding  of  an  option  cannot  mean  that  NewCo  owns  an  equity 
interest  in  DataCo.  See,  e.g. ,  Association  of  Flight  Attendants  v.  USAir,  Inc. ,  24  F.3d  1432,  1435 
(D.C.  Cir.  1994)  (“USAir  has  no  present  interest  in  Shuttle,  but  it  has  an  option  to  purchase 
a  controlling  interest  in  the  company  effective  October  1 0, 1 996.”)  (emphasis  added).  This  has  been 
the  invariable  principle  in  a  host  of  contexts.* 


*  First  Gilson  Decl.  H  16.  See  also  Bright  v.  Lord,  51  Ind.  272  (1875)  (stock  option  holder  gets  no 
dividends  before  exercise  of  option). 

"  67  Am.  Jur.  2d  Sales  §  136  (1985). 

*  See  Harff  v.  Kerkorian,  324  A.2d  215, 219  (Del.  Ch.  1974),  rev’d  on  other  grounds,  347  A.2d  133  (Del. 
Super.  1975);  Kusner  v.  First  Pennsylvania,  395  F.  Supp.  276  (E.D.  Pa.  1975),  rev ’d  on  other  grounds,  53 1 
F.2d  1234  (3d  Cir.  1976);  19  Am.  Jur.  2d  Corporations  §  2346  (1986). 

*  AT&T  cites  no  cases  to  refute  the  general  rule  that  an  option  to  purchase  property  confers  no  right  in  the 
underlying  property  until  exercised.  Instead,  AT&T  futilely  tries  to  distinguish  the  various  cases  we  cited 
in  our  Response  at  8  n.8.  See  AT&T  March  22  Ex  Parte  at  1 3  n.20.  AT&T’s  argument  that  “state”  corporate 
law  cases  are  irrelevant  is  puzzling,  given  that  corporate  law  is  generally  a  matter  oi state  law.  See  BA/GTE 
March  14  Ex  Parte  at  9  n.4  (citing  Burks  v.  Lasker,  441  U.S.  471, 478  (1979)).  AT&T  dismisses  Martin 
V.  Schindley,  442  S.E.2d  239  (Ga.  1994),  and  Thacher  v.  Weston,  83  N.E.  360, 361  (Mass.  1908),  on  the  sole 
ground  that  those  cases  involved  options  to  purchase  real  property  rather  than  stock.  But  the  fact  that  the 
general  rule  applies  to  all  property  and  not  just  stock  simply  confirms  that  it  is  a  general  rule  of  black-letter 
law  that  options  do  not  confer  ownership.  AT&T  concedes  that  Ball  v.  Overton  Square,  Inc. ,  73 1  S.W.2d 
536  (Term.  Ct.  App.  1 987),  held  that  “an  option  to  purchase  stock  does  not  vest  in  the  prospective  purchaser 
an  equitable  title  to,  or  any  interest  or  right  in,  the  stock,”  id.  at  540,  but  AT&T  nonetheless  professes  it 
“ironic”  that  we  rely  on  Ball  because,  in  its  view,  that  case  “did  not  disagree”  with  the  trial  court’s 
conclusion  that  “the  option  gave  its  holder  ‘control’  over  the  firm.”  AT&T  March  22  Ex  Parte  at  13  n.20. 
The  only  “irony”  is  that  AT&T  misreads  as failing  to  disagree  with  the  trial  court  the  very  portion  of  the  Ball 
opinion  in  which  the  appellate  court  stated,  “We  disagree  with  the  trial  court’s  ruling,”  and  vacated  the  trial 
court’s  judgment  on  this  point.  731  S.W.  2d  at  540-41  (vacating  and  remanding  trial  court  judgment). 
Finally,  AT&T  finds  it  “unintelligible”  that  we  rely  on  Nerken  v.  Standard  Oil  Co. ,  8 10  F.2d  1230  (D.C.  Cir. 
1987),  because  that  case  turned  on  the  meaning  of  the  term  “outstanding  common  stock”  rather  than  on 

(continued...) 
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This  general  principle  of  law  -  that  options  are  not  equity  ownership  until  exercised  - 
explains  why  the  acquisition  of  an  option,  warrant  or  similar  convertible  interest  does  not  trigger 
Hart-Scott-Rodino  merger  review  under  the  antitrust  laws.  See  16  CFR  §  802.31  (exempting 
acquisition  of  “convertible  voting  securities”  from  HSR  reporting  requirement).  Only  the 
“subsequent  conversions”  of  such  interests  trigger  review.  Id. 

Not  surprisingly,  the  same  principle  pervades  the  Commission’s  own  precedents.  The 
Commission  has  consistently  followed  the  traditional  rule  by  finding  that  options,  warrants  and  other 
convertible  securities  are  not  current  ownership  interests  but  only  “potential  future  equity  interests.”^ 
Accordingly,  in  all  contexts  where  the  Commission  enforces  ownership  limits  in  order  to  safeguard 
competition,  the  Commission  has  consistently  ruled  that  options  and  other  convertible  interests  do 
not  coimt  as  ownership.  These  include  the  Commission’s  CMRS  spectrum  cap  rules,®  its 
LEC/LMDS  cross-ownership  rules,’  its  application  of  section  310’s  foreign  ownership  ban,*®  its 
broadcast  attribution  rules,"  and  its  cable  attribution  rules.'^ 


*  (...continued) 

“whether  a  prospective  right  to  own  stock  is  ownership  under  the  law  generally.”  AT&T  March  22  Ex  Parte 
at  1 3  n.20.  As  we  explained  in  our  prior  submission,  the  passage  of  Nerken  that  AT&T  cites  also  states  the 
general  rule  that  “one  is  not  an  owner  of  common  stock  prior  to  conversion  of  the  preferred  or  before  an 
option  to  buy  has  been  exercised.”  810F.2dat  1232.  And  a  later  portion  ofNer^en  that  AT&T  conveniently 
omits  from  its  discussion  goes  on  to  hold  -  with  respect  to  a  different  instrument  -  that  the  acquisition  of  an 
option  to  buy  common  stock  does  not  constitute  present  ownership  of  the  stock  itself.  Id. 

’’  Biennial  Review  of  Spectrum  Aggregation  Limits,  Report  and  Order,  WT  Docket  No.  98-205,  f  8 
(Sept.  22,  1999).  See  In  re  Woods  Communications  Group,  12  FCC  Red  14042,  Tlf  13-14  (1997) 
(characterizing  options  as  “future  equity  holdings”  and  “possible  equity  interests”). 

®  47  CFR  §  20.6(d)(5)  (CMRS  spectrum  cap  rules)  (excluding  options,  warrants  and  other  conversion  rights 
from  attribution). 

’  Id.  §  101.1003(e)(5)  (LEC/LMDS  cross-ownership  rules)  (same). 

See  BBC  License  Subsidiary,  1 0  FCC  Red  1 0968,  ^  20  n.  1 2  ( 1 995)  (applying  the  foreign  ownership  ban 
of  47  U.S.C.  §  310(b)(4))  (“future  interests,  such  as  options  and  convertible  rights,  are  not  relevant  to  our 
alien  ownership  determinations  until  converted”);  In  re  GWI PCS,  Inc.,  12  FCC  Red  6441,  ^  10  (1997) 
(same);  In  re  DCR  PCS.  Inc.,  1 1  FCC  Red  16849,  If  24  (1996)  (same). 

' '  47  CFR  §  73.3555,  Note  2(b)  &  (f)  (broadcast  attribution  rules)  (making  clear  that  options,  warrants  and 
other  convertible  interests  are  not  treated  as  per  se  ownership  interests). 

"  Id.  §  76.501,  Note  2(e)  (cable  attribution  rules)  (same). 
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Finally,  the  general  principle  that  options  are  not  ownership  also  imderlies  the  MFJ 
precedents  we  have  cited  (arguably  the  most  relevant  legal  precedents  for  the  issue  at  hand,  since  the 
MFJ  was  the  direct  legal  antecedent  to  section  271).  In  a  long  line  of  cases,  the  Justice  Department 
approved  and  Judge  Greene  allowed  options  and  other  conditional  interests  to  be  acquired  by  Bell 
companies  in  prohibited  businesses,  including  interLATA  businesses.  See  Supp.  Filing  at  40-43 
(summarizing  MFJ  option  precedents);  see  also  Response  at  12-13.  The  MFJ  precedents  alone  are 
sufficient  to  establish  that  NewCo’s  option  cannot  he,  perse,  a  prohibited  equity  interest  for  a  BOC. 

Against  this  mountain  of  consistent  precedent,  AT&T  hangs  much  of  its  argument  on  the  so- 
called  “equity  plus  debt,”  or  “ED,”  rule,  adopted  by  the  Conunission  as  part  of  its  cable  and 
broadcast  attribution  rules. In  fact,  the  ED  rule,  far  from  undercutting  the  general  principle  that 
options  do  not  constitute  ownership,  actually  supports  our  point. 

The  ED  rule,  which  coimts  debt  as  well  as  equity  interests  and  uses  a  33%  safe  harbor  rather 
than  the  10%  mandated  in  section  3(1),  is  not  a  rule  about  ownership-,  it  is  a  rule  about  the  capacity 
to  influence  (and  is  thus  more  closely  related  to  control,  as  I  will  explain  in  more  depth  later).''*  The 
Conunission’s  discussion  of  options  and  the  ED  rule  in  footnote  329  of  its  Cable  Attribution  Order 
(on  which  AT&T  places  such  great  weight)  only  reinforces  the  point  that  the  Commission  generally 
does  not  count  options  as  ownership  (even  options  that  are  immediately  convertible).  The 
Commission  was  using  section  3(l)’s  affiliate  definition  on  an  interim  basis  in  the  cable  context  for 
purposes  of  the  “LEC  test,”  and  Time  Warner  had  argued  that  options  and  other  convertible 
instruments  that  are  convertible  into  voting  stock  within  60  days  should  be  counted  as  the 
"equivalent"  of  an  "equity  interest"  within  the  meaning  of  section  3(1)  because  the  SEC  defines 
such  immediately  convertible  instruments  to  be  “beneficial  interests”  (for  control  purposes)  under 
the  securities  laws.  Time  Warner  Comments  at  8-9  (citing  17  CFR  §  240.13d-3  and  15  U.S.C. 
§  78(/)-(n)).  The  Commission  expressly  rejected  that  argument  and  determined  instead  that  options 
that  are  immediately  exercisable  do  not  equal  equity  ownership  or  its  equivalent.  Cable  Attribution 
Order^  129  n.329  (“[w]e  disagree  with  Time  Warner”).  Thus,  footnote  329  shows  that  even  options 
that  are  immediately  convertible  into  ownership  and  control  by  their  holders  (in  contrast  to  the 
situation  here,  where  NewCo’s  ability  to  take  ownership  will  be  contingent  on  271  relief)  are  not 


'  ’  See  In  re  Review  of  the  Commission 's  Regulations  Governing  Attribution  of Broadcast  and  Cable/MDS 
Interests,  14FCC  Red  12559,^^1 35-65  (1999)  {“Broadcast  Attribution  Oder”)  (adopting  original  ED  rule); 
47  CFR  §  73  3555,  Note  2(j)  (ED  rule  in  broadcast  context);  id.  §  76.501,  Note  2(i)  (ED  rule  in  cable 
attribution  context). 

See  Broadcast  Attribution  Order  m  38, 40;  In  re  Implementation  of 1992  Cable  Act,  CS  Docket  No.  98- 
82,  Vi  83,  86,  90,  129  (1999)  {"Cable  Attribution  Order"). 
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considered  ownership  by  the  Commission,  and  are  more  properly  addressed  (if  at  all)  under  the 
control  analysis.’^ 

AT&T’s  remaining  arguments  on  the  issue  of  equity  ownership  are  patently  flawed.  To 
accept  them  would  require  overthrowing  the  traditional  rule  about  options  and  jettisoning  all  the 
prior  precedents,  including  the  Commission’s. 

AT&T’s  “definitional”  argument.  First,  AT&T  argues  that  NewCo’s  option  must  be  an 
“equity  interest”  because  another  statute,  the  Securities  Exchange  Act  of  1934,  defines  “equity 
security”  for  insider  trading  purposes  to  include  options  and  convertible  securities.  Thus,  AT&T 
points  to  a  different  term  in  a  different  statute  that  serves  a  very  different  purpose.  See  generally 
Gilson  Supp.  Decl.  4-16  (discussing  at  length  the  “entirely  different”  purposes  of  the  securities 
laws);  Gilson  Second  Supp.  Decl.  t  8.  Clearly,  the  fact  that  stock  options  are  in  certain 
circumstances  regulated  as  equity  securities  by  the  SEC  under  its  disclosure  and  insider  trading  rules 
does  not  mean  that  the  holders  of  stock  options  own  shares  of  the  company  before  the  options  are 
exercised.'*  They  do  not,  and  courts  have  specifically  held  that  the  Seciirities  Exchange  Act  cannot 
be  read  to  suggest  otherwise.” 

AT&T’s  “valuation  ”  argument.  AT&T’s  second  argument  focuses  on  the  expected  market 
value  of  the  public’s  Class  A  common  stock.  AT&T  points  to  the  fact  that,  because  the  markets  will 
anticipate  the  eventual  exercise  of  the  Class  B  option,  the  public’s  90%  interest  may  tend  to  trade 
at  a  value  that  approximates  20%  of  the  total  enterprise  value  of  DataCo.  From  this,  AT&T  argues 
that  NewCo  must  currently  own  80%.  This  argument  confuses  the  valuation  the  market  places  on 
a  security  with  the  extent  of  the  ownership  rights  the  seciuity  confers.  The  market  valuation  will 
only  reflect  the  expectation  that  somebody  will  eventually  exercise  NewCo’s  conversion  rights.  But 


When  I  address  the  issue  of  “control”  in  part  LB  of  this  letter,  I  will  discuss  at  greater  length  the 
Commission’s  apparent  decision  in  footnote  329  to  count  such  immediately  convertible  instruments  under 
the  ED  rule  for  control  purposes. 

Indeed,  AT&T  itself  recognized  that  options  are  not  ownership  when  it  omitted  any  reference  to 
MediaOne’s  option  to  acquire  an  additional  interest  in  Time  Warner  Entertainment  (‘TWE”)  in  describing 
MediaOne’s  “ownership  interest”  in  TWE  in  its  oflicial  filings  with  the  Commission.  Bell  Atlantic/GTE 
March  14  Ex  Parte  at  4  n.2.  Thus,  when  AT&T  is  under  a  legal  duty  to  disclose  truthfully  to  the  Commission 
all  “ownership  interests”  it  may  hold  in  a  relevant  entity,  its  disclosures  reveal  that  AT&T  does  not  really 
believe  its  own  argument  that  options  are  equity  interests  by  definition. 

”  SeeHarff  v.  Kerkorian,  324  A.2d  215, 220  (Del.  Ch.  1974)  (“As  to  the  Securities  Exchange  Act  of  1934, 

1 5  U.S.C.  Section  78c(a)(  1 1 )  does  define  an  ‘equity  security’  to  include  all  securities  convertible  in  to  stock. 
However,  such  definition  is  expressly  limited  to  use  within  the  Securities  Exchange  Act,  and  the  rationale 
of  the  act  and  the  cases  interpreting  the  act  do  not  warrant  a  broader  application.”)  (quotation  omitted),  rev 'd 
on  other  grounds,  347  A.2d  133  (Del.  Super.  1975). 
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that  person  may  not  be  NewCo;  it  may  be  a  person  who  is  not  subject  to  271  restrictions.  When 
valuing  outstanding  public  securities,  markets  will  anticipate  any  dilution  to  which  the  securities 
may  be  subject  from  the  future  exercise  of  all  options,  warrants  or  other  convertible  interests.  Thus, 
for  example,  in  valuing  the  common  stock  of  companies  like  GTE  and  Bell  Atlantic,  analysts  will 
discount  share  values  by  the  number  of  options  issued  to  management.  This  practice  certainly  does 
not  mean  that  the  shareholders  own  less  equity;  nor  does  it  mean  that  the  option  holders  actually  own 
the  company  to  the  extent  of  the  discount. 

AT&T’s  "saleability”  argument.  AT&T’s  final  argument  on  ownership  focuses  on  the 
market  value  of  NewCo’s  option  if  sold.  Because  NewCo  can  capture  the  value  of  its  option  through 
a  sale,  AT&T  claims  that  the  option  is  really  an  equity  interest. 

This  argument  has  two  parts.  First,  AT&T  maintains  that  there  is  no  “contingency”  to 
NewCo’s  option  and  therefore  that  it  is  not  a  true  option.  On  this  point,  AT&T  is  wrong  in  both  law 
and  fact:  That  an  option  is  vested  and  has  positive  value  does  not  make  it  any  less  of  an  option  in 
the  eyes  of  the  law.  All  that  is  necessary  to  render  an  instrument  an  option  is  that  the  holder  retains 
the  discretion  to  exercise.  '*  An  option  is  no  less  an  option  simply  because  it  has  value  and  can  be 
sold;  indeed,  options  are  generally  saleable  unless  otherwise  provided.*’  Thus,  AT&T’s  argument 
proves  far  too  much  and  would  indict  all  options  as  ownership.  Furthermore,  as  a  factual  matter 
here,  NewCo’s  ability  to  exercise  its  option  and  take  ownership  and  control  of  DataCo  manifestly 
will  be  contingent  on  the  fulfillment  of  a  substantial  condition  precedent  -  namely,  securing  the 
necessary  relief  from  section  271 ’s  interLATA  restrictions.  (Although  AT&T’s  “contingency” 
argument  has  no  legal  merit,  the  voluntary  undertakings  we  have  now  made  remove  any  conceivable 
basis  to  claim  that  NewCo  is  certain  to  receive  the  value  of  its  option,  since  we  have  committed  that 
NewCo  will  forgo  proceeds  from  the  sale  of  its  shares  -  other  than  the  amoimt  it  would  have 
received  if  it  had  sold  DataCo  for  cash  and  reinvested  the  proceeds  -  in  the  event  it  sells  before 
attaining  271  relief  on  50%  of  Bell  Atlantic’s  lines.  See  Exhibit  A.) 

The  second  part  of  AT&T’s  saleability  argument,  just  like  its  valuation  argument  discussed 
above,  simply  confuses  the  market  value  of  an  instrument  with  the  extent  of  ownership  rights 
conveyed  by  that  instrument.  AT&T  contends  that,  because  NewCo  can  sell  its  option  and  translate 


See  McGuire  v.  Andre,  259  Ala.  109,  1 14,  65  So.  2d  185,  189  (1953)  (“the  distinguishing  feature  of  an 
option  contract  is  that  it  imposes  no  binding  obligation  upon  the  person  holding  the  option”);  Suburban  Imp. 
Co.  V.  Scott  Lumber  Co.,  59  F.2d  71 1  (4th  Cir.  1932)  (similar). 

See  12A  Fletcher  Cyclopedia  of  Private  Corp.  §  5575  (1993)  (“The  fact  that ...  a  large  profit  is  expected 
on  resale[]  is  immaterial  so  far  as  the  validity  of  the  option  is  concerned.”).  See  also  id.  (“An  option  to 
purchase  stock  ...  is  assignable.”);  Restatement  (Second)  of  Contracts  §  320  (1979);  McNamara  v. 
Commissioner,  2 1 0  F.2d  505  (7th  Cir.  1 954)  (stock  option  assignable  before  exercise  unless  the  terms  of  the 
instrument  restrict  its  transfer  or  assignment). 
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its  value  into  proceeds,  the  option  is  really  the  equivalent  of  a  current  equity  interest.  It  is  a  bizarre 
concept  of  ownership  advanced  by  AT&T:  that  NewCo  would  make  itself  more  of  an  owner  by 
selling  its  option  and  forever  abandoning  the  possibility  of  ownership. 

The  Justice  Department  (and  Judge  Greene  implicitly)  rejected  the  argument,  made  then  by 
MCI  and  others,  that  if  a  BOC  held  an  option  that  could  be  sold  for  market  value,  the  BOC  would 
have  an  “immediate  equity  interest”  in  violation  of  the  MFJ’s  interLATA  restriction.  See  Supp. 
Filing  at  42-43 .  This  argument  was  rejected  on  the  grounds  that  a  BOC’s  sa/e  of  an  option  ensured 
that  the  BOC  would  never  exercise  it  —  and  never  hold  the  present  ownership  interest  that  would 
have  triggered  the  MFJ  prohibitions.  Id.  at  43  (quoting  Ameritech  argument).  Similarly,  the 
Commission’s  rejection,  in  footnote  329  ofthe  Cable  Attribution  Order,  of  Time  Warner’s  argument 
that  options  that  are  immediately  convertible  (i.e.,  within  60  days)  should  coimt  as  current  equity 
interests  also  confirms  the  point.  If  an  option’s  immediate  convertibility  into  voting  stock  does  not 
make  it  a  cognizable  equity  interest,  then  a  fortiori  the  saleability  of  the  option  cannot  do  so.^ 

The  fatal  flaw  in  all  of  AT&T’s  arguments  is  the  implicit  equating  of  value  with  the  extent 
of  equity  ownership.  This  flaw  is  exemplified  by  AT&T’s  facile  reading  of  the  phrase  “equivalent” 
of  an  “equity  interest”  in  section  3(1)  to  include  any  instrument  that  is  “equal  in  value”  to  a 
corresponding  equity  interest.  AT&T  March  10  Ex  Parte  at  3.  One  thing  is  clear  from  the  face  of 
the  statute,  however:  The  phrase  “equivalent”  of  an  “equity  interest”  cannot  mean  anything  more 
than  interests  that  convey  the  same  ownership  and  control  rights  as  equity.  See  Gilson  Second  Supp. 
Decl.  1 1-12.  It  cannot  simply  mean  anything  that  has  the  same  value  as  an  equity  interest,  since 
that  would  encompass  traditional  instruments  that  are  plainly  not  equity,  such  as  convertible  debt 
(or  even  cash,  for  that  matter).  Any  instrument,  including  an  option,  that  is  convertible  into  voting 
stock  will  have  a  value  equal  to  the  present  value  of  the  future  ownership  interest  into  which  it  is 
convertible,  but  that  does  not  make  the  instrument,  in  substance,  the  “equivalent”  of  present  equity 
ownership.  To  the  extent  there  is  ambiguity  in  the  term  “equivalent,”  moreover,  the  Commission 
plainly  has  the  discretion  to  construe  it  in  light  of  the  piuposes  of  section  271,  which,  as  Professor 
Gilson  points  out,  is  obviously  concerned  not  merely  with  value  equivalence,  but  with  control 
equivalence  -  the  capacity  to  participate  in  and  exert  control  over  a  prohibited  interLATA  business. 
See  Gilson  Supp.  Decl.  23-28;  Gilson  Second  Supp.  Decl.  f  12. 

In  truth,  AT&T’s  argument  about  value,  in  all  its  various  forms,  is  not  a  legal,  but  a  policy, 
argument  under  section  271 .  The  xmderlying  concern  is  that  the  market  value  of  the  option  might 


If  it  did,  then  the  cash  received  from  the  sale  of  the  option  would  itself  constitute  the  equivalent  of  an 
equity  interest,  an  absurd  result.  See  Harff  v.  Kerkorian,  supra,  324  A.2d  at  220  (“That  a  bond  is  convertible 
at  the  sole  option  of  its  holder  into  stock  should  no  more  affect  its  essential  quality  of  being  a  bond  than 
should  the  fact  that  cash  is  convertible  into  stock  effect  the  nature  of  cash.  Any  bond,  or  any  property,  for 
that  matter,  is  convertible  into  stock  through  the  intermediate  step  of  converting  it  to  cash.”);  In  reMigel’s 
Will,  71  Misc.  2d  640,  642  (N.Y.  Sup.  Ct.  1972)  (same). 
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adversely  affect  the  net  incentives  of  the  Bell  company  to  pursue  271  relief  because,  through  a  sale 
of  the  option,  the  BOC  could  capture  and  retain  appreciation  in  the  value  of  a  prohibited  interLATA 
business.  I  demonstrate  below  that  this  policy  argument  is  unpersuasive.  It  is  sufficient  here  to 
establish  that  this  argument  utterly  lacks  force  as  a  per  se  legal  claim  about  whether  options 
constitute  equity  ownership. 


*  *  * 


In  sum,  the  plain  terms  of  section  3(1)  establish  that  NewCo’s  option  is  not  an  “equity 
interest”  or  its  “equivalent,”  since  any  other  interpretation  would  require  the  Commission  to  depart 
from  general  principles  of  law  and  the  overwhelming  weight  of  precedents,  including  its  own.  Thus, 
if  AT&T  were  truly  correct  that  equity  ownership  is  a  pure  legal  question  that  must  be  addressed 
within  the  four  comers  of  section  3(1  )’s  “affiliate”  definition,  the  debate  would  be  over  and  we 
would  win.  At  a  minimum,  in  light  of  the  general  understanding  that  options  are  not  equity 
ownership,  it  would  plainly  be  a  reasonable  interpretation  of  section  3(1)  to  conclude  that  NewCo 
will  not  “own”  an  “equity  interest  (or  the  equivalent  thereof)  of  more  than  10  percent”  in  DataCo. 
As  I  discuss  below,  to  the  extent  the  issue  is  one  that  falls  within  the  policy  discretion  of  the 
Commission,  and  may  be  informed  by  the  purposes  of  section  271,  acceptance  of  the  DataCo 
proposal  would  clearly  be  a  reasonable  and  appropriate  exercise  of  that  discretion. 

2.  The  conclusion  that  NewCo  does  not  own  DataCo  is  consistent  with,  and 
indeed  furthers,  the  policies  of  section  271. 

Once  it  is  seen  that  the  question  of  ownership  involves  a  discretionary  judgment  in  light  of 
the  policies  of  section  271,  the  case  for  approving  the  DataCo  proposal  is  powerful.^' 


As  a  general  definition  provision,  section  3(1)  does  not  itself  supply  any  policy  content,  and  thus  the 
policy  considerations  that  are  relevant  here  are  the  underlying  objectives  of  section  271 .  AT&T  claims  that 
because  section  3(  1 )  is  a  general  definition  that  relates  to  several  sections  of  the  Act  (including  not  only  271, 
but  also  dialing  parity,  pole  attachment,  interconnection  and  the  regulation  of  such  things  as  obscene  calls, 
pay-per-call  services  and  telemessaging),  it  must  be  given  a  single  “uniform”  interpretation  and  cannot  be 
applied  differently  depending  on  the  policies  and  purposes  of  the  underlying  provision  at  issue.  AT&T 
March  22  Ex  Parte  at  1 1 .  If  AT&T  were  right  that  section  3(  1 )  must  be  construed  devoid  of  policy  content, 
we  would  necessarily  prevail  -  not  only  because  the  plain  meaning  of  section  3(1)  supports  us,  but  also 
because  it  would  make  no  sense  to  extend  these  various  other  regulatory  provisions  to  encompass  option 
arrangements,  which  confer  on  the  option  holder  no  capacity  to  control  the  activity  under  regulation.  AT&T, 
however,  is  wrong  as  a  matter  of  statutory  construction.  Section  3(1)  does  not  define  the  terms  “equity 
interest”  or  its  “equivalent”;  therefore,  the  effect  of  section  3(1)  is  simply  to  incorporate  by  reference  these 
terms  into  each  separate  provision  where  the  word  “affiliate”  is  used  and  to  which  3(1)  applies.  A  common 
term  used  in  various  sections  of  a  statute  can  be  given  different  meanings  depending  on  the  context  and 

(continued...) 
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First,  the  direct  effect  of  our  proposal  is  to  increase  the  net  incentives  of  NewCo  to  complete 
the  271  process  as  soon  as  possible.  As  the  only  independent  top-tier  Internet  backbone,  DataCo  is 
a  unique  asset,  and  the  ultimate  ability  to  reacquire  ownership  and  control  of  DataCo  is  the  driving 
force  behind  NewCo’s  national  data  strategy.  The  motivation  to  get  DataCo  back  and  realize  the 
vertical  synergies  that  can  only  come  from  integrating  with  DataCo  will  create,  in  other  words,  an 
even  bigger  “carrot”  for  NewCo  to  achieve  271  compliance.  The  unique  value  of  achieving 
interLATA  relief  and  integrating  with  DataCo  will  far  outweigh  for  NewCo  the  cash  value  of  selling 
its  option,  and  thus  NewCo  will  have  a  powerful  overall  net  incentive  to  pursue  271  approvals.  See 
In  re  Qwest  Communications  Int  7,  Inc.  and  U  S  WEST,  Inc. ,  CC  Docket  No.  99-272,  ^  2  (rel. 
Mar.  10, 2000)  {"Qwest/U  S  WEST  Order")  (recognizing  that  Qwest/U  S  WEST  will  have  “powerful 
new  incentives”  to  comply  with  section  271  to  realize  the  maximum  integrated  value  of  Qwest’s 
national  network). 

Second,  the  risk  to  NewCo  of  losing  DataCo  forever  by  failing  to  achieve  interLATA  relief 
within  five  years  will  also  create  a  much  bigger  “stick”  to  ensure  continued  progress  in  the  271 
process.  Because  of  the  central  importance  of  DataCo  to  NewCo’s  national  data  strategy,  and 
because  of  the  unique  and  irreproducible  position  occupied  by  DataCo  among  peering  Internet 
backbones,  any  loss  of  DataCo,  whether  through  a  sale  of  NewCo’s  option  or  otherwise,  would  be 
imacceptable  blow  to  NewCo’s  business. 

Third,  as  we  explained  in  our  Supplemental  Filing  and  our  Response,  there  is  no  significant 
risk  of  discrimination  here.  As  a  practical  matter,  discrimination  by  NewCo  in  favor  of  DataCo  is 
highly  implausible  and  would  be  readily  detectable.  See  Declaration  of  Raymond  F.  Albers  (filed 
Feb.  22, 2000)  (attached  to  our  Response).  Moreover,  the  nature  of  the  DataCo  Internet  business, 
which  is  mariceted  to  enterprise  and  ISP  customers,  not  consumers,  and  which  relies  primarily  on 
special  access  circuits,  rather  than  local  loops,  raises  far  fewer  concerns,  in  terms  of  its  dependence 
on  non-competitive  local  exchange  facilities,  than  would  a  traditional  consumer-oriented  voice  long¬ 
distance  service.  See  Supp.  Filing  at  50-51;  Response  at  28-29.  Finally,  NewCo’s  need  to  obtain 
27 1  relief  in  order  to  acquire  ownership  and  control  of  DataCo  would  make  it  irrational  for  NewCo 
to  undertake  any  strategy  of  discriminating  in  favor  of  DataCo,  since  any  such  conduct  would 
directly  put  at  risk  NewCo’s  ability  to  satisfy  the  requirements  of  section  271  and  ultimately  to 


(...continued) 

purposes  of  the  particular  sections  where  it  is  applied.  See,  e.g.,  Atlantic  Cleaners  &  Dyers  v.  United  States, 
286  U.S.  427, 433  (1932);  United  States  v.  SCS  Business  &  Tech.  Inst.,  173  F.3d  870,  881  n.  15  (D.C.  Cir. 
1999).  That  is  all  the  more  true  in  this  case  because  of  the  Commission’s  Chevron  discretion.  See,  e.g.,  U  S 
WEST  Communications,  Inc.  v.  FCC,  177  F.3d  1057, 1059-60  (D.C.  Cir.  1999);  Abbott  Labs.  v.  Young,  920 
F.2d  984, 987  (D.C.  Cir.  1990).  AT&T  all  but  concedes  this  point  when  it  acknowledges  that  the  meaning 
of  the  term  “control”  -  which  also  appears  in  3(1  )’s  definition  of  “affiliate”  -  varies  depending  on  context 
and  “totality  of  circumstances.”  See  Coffee  Decl.  II  9  (“control”  is  “a  question  of  fact  that  depends  on  the 
totality  of  the  circumstances”);  AT&T  March  10  Ex  Parte  at  9-12. 
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realize  its  national  data  synergies.  Judge  Greene  applied  the  very  same  reasoning  when  he  concluded 
that  the  existence  of  the  MFJ  waiver  review  process  and  the  requirement  that  a  BOC  obtain  a  waiver 
from  the  court  before  exercising  an  option  to  acquire  an  interLATA  business  would  alleviate  the  risk 
of  discrimination  because  any  such  conduct  “would  almost  certainly  be  made  known  to  the  Court 
during  any  subsequent  waiver  proceedings.”^^ 

AT&T’s  only  argument  in  the  face  of  these  positive  271  benefits  is  to  assert  that  NewCo’s 
ability  to  sell  its  option,  examined  in  isolation,  will  create  an  incremental  incentive  not  to  comply 
with271.  AT&T  March  22  Ex  Parte  at  9- 10.  That  cannot  be  the  appropriate  test.  Whatmatters, 

clearly,  is  the  overall  balance  of  incentives,  as  described  above. 

Moreover,  it  would  not  violate  the  purposes  of  section  271  for  NewCo  to  realize  a  gain  from 
selling  its  option.  The  271  interLATA  restriction  is  aimed  at  precluding  BOCs  from  receiving  the 
specific  benefits  associated  with  a  LEC’s  ability  to  bundle  local  and  long-distance  products  together, 
and  is  not  a  punitive  statute  aimed  simply  at  precluding  BOCs  from  receiving  value  from  passive 
or  conditional  investments  in  interLATA  businesses.  See  AT&T  v.  Ameritech  Corp.,  13  FCC  Red 
21438,  ini  5,  36-37  (1998).  After  all,  the  same  aggregate  gain  could  be  realized  from  a  10% 
investment  in  each  of  eight  different  Internet  companies  -  an  investment  strategy  expressly 
authorized  by  sections  3(1)  and  271.  In  addition,  GTE  could  sell  DataCo  free  and  clear  today,  and 
if  it  did  so,  NewCo  would  realize  the  present  value  of  any  expected  future  appreciation  of  the 
business.  Similarly,  in  theory.  Bell  Atlantic  could  transfer  for  value  its  executory  option  to  acquire 
GTE  and  thus  realize,  in  the  sale  price  of  that  option,  the  value  of  any  appreciation  in  the  DataCo 
assets  that  may  have  built  up  during  the  past  20  months  since  Bell  Atlantic  and  GTE  entered  into 
their  merger  agreement.  Finally,  of  course.  Bell  Atlantic  could  receive  a  similar  retiuo  simply  from 
a  passive  investment  in  an  index  or  mutual  fund  targeted  at  high-growth  Internet  stocks. 

The  economic  reality  is  the  same  in  all  of  these  examples:  Bell  Atlantic  would  receive  the 
“benefit”  of  the  gain  in  appreciation  of  a  prohibited  interLATA  business.  Yet  no  one  could  argue 
that  Bell  Atlantic  had  realized  that  gain  through  the  sort  of  “participation”  or  “involvement”  in  the 
prohibited  businesses  that  271  precludes.  See  AT&T  v.  Ameritech,  13  FCC  Red  21438,  IHI  36-37 
(section  271  prohibits  a  BOC’s  unauthorized  “participat[ion]”  or  “involvement”  in  long  distance 
markets  and  the  receipt  of  “material  benefits  .  .  .  uniquely  associated  with  the  ability  to  include  a 
long  distance  component  in  a  combined  service  offering”).  In  other  words,  271  is  concerned  with 
participation  and  control,  not  merely  value.  Gilson  Supp.  Deck  f  26.  Thus,  the  receipt  of  market 
value  or  gain  does  not,  in  and  of  itself,  amount  to  the  improper  provision  of  interLATA  service 
through  an  “affiliate”  in  violation  of  section  271. 


United  States  v.  Western  Elec.  Co.,  No.  82-0192,  slip  op.  at  7  (D.D.C.  Aug.  7,  1986). 


Ms.  Magalie  Roman  Salas 
April  3, 2000 
Page  16 

This  conclusion  is  only  strengthened  by  the  voluntary  undertakings  we  have  now  included 
in  our  DataCo  proposal.  We  believe  our  original  proposal  was  more  than  sufficient  to  justify  the 
Commission’s  exercise  of  its  policy  discretion  to  approve  the  DataCo  structure.  Nevertheless,  to  the 
extent  there  remains  any  residual  concern  stemming  from  NewCo’s  ability  to  receive  market  value 
from  the  sale  of  its  option  in  DataCo,  any  such  concern  is  dispelled  by  our  voluntary  commitment 
that  if  NewCo  sells  its  stock,  it  will  forgo  the  benefits  of  DataCo’s  appreciation  in  proportion  to 
NewCo’s  failure  to  obtain  271  relief.  Moreover,  NewCo  will  receive  no  benefits  at  all  from 
DataCo’s  appreciation  if  it  sells  its  option  before  it  has  attained  27 1  relief  for  more  than  50%  of  Bell 
Atlantic’s  lines.  These  undertakings  substantieilly  enhance  the  already  powerful  incentives  our 
proposal  creates  for  NewCo  to  open  its  markets  and  receive  271  relief,  and  thus  remove  any 
conceivable  basis  to  claim  that  NewCo  will  improperly  “own”  DataCo  by  virtue  of  its  ability  to  sell 
its  interest  for  value. 

B.  NewCo  will  not  control  DataCo. 

As  the  Commission  has  repeatedly  affirmed,  and  AT&T  concedes,  the  question  of  control 
involves  a  fact-specific,  case-by-case  analysis.  See  AT&T  March  10  Ex  Parte  at  9-12;  Coffee  Deck 
H  9  (“control”  is  “a  question  of  fact  that  depends  on  the  totality  of  the  circumstances”).  There  can 
be  no  argument  that  as  a  matter  of  law  an  option  such  as  NewCo’s  constitutes  “control”  per  se. 
There  is  no  legal  authority  for  a  general  rule  that  options  always  equate  with  control,  and,  indeed, 
AT&T  makes  n  o  such  argument.  Accordingly,  the  issue  of  control  inherently  involves  the  exercise 
of  judgment  ar  policy  discretion  by  the  Commission. 

Here,  our  proposal  includes  several  special  features  that  should  put  to  rest  any  policy  concern 
about  prohibited  control.  These  include  that  DataCo  will  be  90%  controlled  by  public  shareholders 
and  will  be  operated  by  an  independent  board  that  owes  its  fiduciary  duties  to  the  public 
shareholders.  In  addition,  NewCo’s  relationships  with  DataCo  will  all  be  contractually  specified. 
The  additional  undertakings  we  are  making  today  diminish  even  further  any  theoretical  risk  of 
control  by  (1)  modifying  the  board  selection  process  to  ensure  that  within  three  years  a  majority  of 
DataCo’s  board  will  consist  of  new  directors  who  were  not  originally  installed  by  GTE,  and 
(2)  altering  or  eliminating  several  aspects  of  NewCo’s  investor  safeguards  that  have  been  the  focus 
of  AT&T’s  objections. 

In  addition,  we  are  separately  submitting  today  for  the  record  copies  of  the  contracts  that  will 
govern  commercial  relations  between  NewCo  and  DataCo,  and  we  are  agreeing  to  the  appointment 
of  an  independent  auditor  to  monitor  the  implementation  of  these  contracts.  The  marketing 
agreement  between  NewCo  and  DataCo  complies  in  all  respects  with  section  271,  is  non-exclusive 
and  contains  commercially  reasonable  terms  that  both  GTE  and  Bell  Atlantic  could  agree  to  with  any 
third  party  Internet  company.  The  transitional  services  contracts  relate  to  services  that  NewCo 
would  need  to  provide  to  DataCo  even  in  the  event  of  a  complete  divestiture;  they  are  for  one-year 
terms  or  less  and  are  all  terminable  by  DataCo  at  its  election  and  without  penalty. 
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All  of  these  points,  taken  together,  are  sufficient  to  dispel  any  possible  suggestion  that 
NewCo  will  actually  exercise  control  over  the  day-to-day  management  of  DataCo.“ 

AT&T  suggests  that  NewCo  will  somehow  indirectly  control  DataCo  simply  by  holding  its 
option  (that  is,  that  DataCo’s  management  will  feel  obliged  to  operate  DataCo  for  the  primary 
benefit  of  NewCo  simply  because  ofNewCo’s  option).  See  AT&T  March  22  Ex  Parte  at  4, 19-20. 
That  claim  is  at  war  with  its  earlier  saleability  argiunent:  a  saleable  option  should  not  give  NewCo 
any  special  degree  of  control  relative  to  any  other  entity  that  might  acquire  the  option  from  NewCo. 
In  other  words,  any  notion  of  control  must  be  specific  to  a  particular  holder  of  the  option.  The  fact 
that  NewCo  may  well  choose  to  sell  the  option  to  another  holder,  as  AT&T  argues,  means  that  it 
cannot  be  certain  NewCo  will  ever  exercise  the  option,  which  in  turn  will  make  it  far  less  likely  that 
DataCo’s  board  and  management  team  will  feel  beholden  to  NewCo. 

Furthermore,  the  fact  that  NewCo  must  first  satisfy  the  condition  precedent  of  securing 
necessary  relief  from  the  271  restrictions  before  it  may  own  and  operate  DataCo  means,  at  a 
minimum,  that  its  conversion  to  an  80%  owner  will  not  happen  in  the  near  future.  This  added  factor 
of  a  substantial  and  uncertain  period  of  delay  before  NewCo  will  be  in  a  position  to  take  ownership 
and  control  will  make  it  even  less  likely  that  DataCo’s  management  will  do  the  bidding  of  NewCo 
in  the  day-to-day  operations  of  the  company. 

AT&T’s  last  argument  in  support  of  the  notion  that  NewCo’s  option  will  confer  control  is 
based  on  footnote  329  in  the  Commission’s  Cable  Attribution  Order.  There  (accepting,  for  the  sake 
of  argument,  AT&T’s  interpretation  of  that  footnote),  the  Commission  appeared  to  suggest  that 
options  or  other  instruments  that  are  inunediately  convertible  into  voting  stock  (i.  e. ,  within  60  days) 


In  his  latest  declaration.  Professor  Coffee  has  switched  ground  away  from  the  Securities  Acts  of  1933 
and  1934,  and  away  from  the  definition  of  “equity  security,”  and  now  bases  his  discussion  on  isolated  SEC 
cases  assertedly  addressing  questions  of  “control”  under  the  Public  Utility  Holding  Company  Act  of  1935 
-  at  statute  that  is  now  “mostly  dismantled,”  as  Professor  Coffee  himself  acknowledges,  and  that,  in  any 
event,  had  “radically  different  purposes”  from  the  Communications  Act,  Gilson  Second  Supp.  H  10. 
Specifically,  Professor  Coffee  relies  on  a  statement  from  the  leading  treatise  on  securities  law  that  “[mjost 
of  the  early  SEC  control  cases  arose  under”  that  statute.  Coffee  Supp.  Decl.  1 3  (citing  Loss  &  Seligman, 
Securities  Regulation  (3d  ed.  1990)).  What  he  fails  to  say,  however,  is  that  the  very  same  paragraph  he 
quotes  from  Loss  &  Seligman  goes  on  to  say  that  “[i]n  these  cases,  however,  the  accent  was  on  ‘controlling 
influence,’  which  the  Commission  and  the  courts  said  meant  ‘something  less  in  the  form  of  influence  over 
the  management  or  policies  of  a  company  than  'control'  of  a  company.  Loss  &  Seligman  at  1711 
(emphasis  added).  Moreover,  the  same  treatise  also  makes  clear  that  even  under  the  securities  laws,  “the 
context  [for  applying  the  concept  of  ‘control’]  -  perhaps  also  the  meaning  of  the  concept  -  varies  from 
statute  to  statute  and  sometimes  within  a  particular  statute.”  Id.  at  1691. 
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would  be  considered  in  applying  the  “ED  exception.”^'*  (As  noted  above,  the  ED  exception  is 
intended  to  address  the  potential  for  control',  it  is  not  a  rule  about  equity  ownership.)  It  is  evident 
for  several  reasons  that  this  prudential  exception  to  the  Commission’s  ordinary  attribution  rules 
(even  accepting  AT&T’s  reading  of  the  rules)  does  not  suggest  that  the  Commission  should  or  must 
reflexively  apply  the  same  exception  to  NewCo’s  option. 

First,  the  Commission  made  it  clear  in  crafting  the  ED  exception  that  it  was  context-specific. 
It  was  warranted,  according  to  the  Commission,  by  the  particular  structures  of  the  cable  and 
broadcast  industries,  where  it  is  common  for  distributors  and  programmers  to  share  a  variety  of 
interrelated  interests.^*  It  was  also  warranted  by  the  particular  policy  concern  arising  in  the 
programming  context  that  a  party’s  ability  to  aggregate  a  variety  of  generally  non-attributable 
interests  carries  a  “potential  for  influence”  that  “may  imdermine  the  diversity  of  voices  we  seek  to 
promote.”  Cable  Attribution  Order  f  83.  There  are  no  comparable  concerns  here. 

Second,  the  ED  exception  cannot  properly  apply  in  this  proceeding  because  it  was  adopted 
to  address  something  less  than  actual  control  (and  all  parties  here  concur  that  section  3(1)  requires 
actual  control).  In  particular,  the  ED  exception  was  expressly  designed  to  capture  interests  that 
confer  on  their  holders  a  level  of  “influence”ya//i>ig  j/tort  of  ‘‘control. 


See  Cable  Attribution  Order  ^  129  n.329. 

See  Broadcast  Attribution  Order  H  40  (“The  current  attribution  exemptions  are  too  broad  with  respect 
to  certain  currently  non-attributable  interests  held  by  major  program  suppliers  and  same-market  broadcasters, 
thus  permitting  them  to  wield  a  level  of  influence  that  should  be  subject  to  limitation  by  the  multiple 
ownership  mles.”);  Cable  Attribution  Order\  82  (“We  will  tailor  the  [ED  exception]  to  address  the  structure 
of  the  cable  industry  and  to  serve  the  particular  purposes  of  each  of  the  substantive  cable  mles  at  issue  in  this 
proceeding.”);  id.  f  90  (ED  exception  is  justified  in  cable  context  in  part  because  it  is  common  for  “cable 
operators  to  form  combinations  with  one  another  across  markets,  as  established  in  this  record,  in  ways  that 
the  broadcast  industry  does  not”  and  “[b]ecause  of  this  market  stmcture,  if  an  MSO  has  a  significant  ED 
interest  in  a  system,  that  interest  enables  the  MSO  to  significantly  influence  or  control  a  cable  system’s  core 
functions,  such  as  programming,  the  heart  of  the  horizontal  ownership  mle”  and  “[tjhus,  the  ED  interest  by 
itself  implicates  the  concerns  of  the  mles  without  the  addition  of  an  additional  prong  [such  as  is  required  in 
the  broadcast  context]”). 

Broadcast  Attribution  Order  |  38  (rejecting  the  argument  that  the  ED  exception  should  incorporate  a 
50%  threshold  “based  on  a  control  concept”  and  concluding  instead  that  “attribution  [under  the  ED 
exception]  is  not  limited  to  relationships  that  permit  control,  but  also  extends  to  relationships  that  permit 
sufficient  influence  over  core  operations  of  the  licensee  such  that  they  should  be  subject  to  the  multiple 
ownership  mles”);  Cable  Attribution  Order  f  86  (“Our  goal  [in  adopting  the  33%  ED  exception]  is  not 
merely  to  attribute  interests  with  the  potential  to  control  but  also  those  with  a  realistic  potential  to  exert 
significant  influence.”);  see  id.  H  1 29  (applying  the  ED  exception  in  the  particular  context  of  the  “LEG  test” 

(continued...) 
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Third,  in  adopting  the  ED  exception,  the  Commission  was  exercising  its  general  rulemaking 
authority  and  was  very  careful  in  doing  so  to  preserve  its  discretion  to  vary  from  the  exception  on 
a  case-by-case  basis  depending  on  particular  circumstances  and  unique  public  interest 
considerations.^^  In  the  present  case,  where  the  Commission  is  addressing,  in  the  context  of  a 
particular  license  transfer  adjudication,  an  issue  of  first  impression  under  sections  3(1)  and  271 
concerning  the  specific  policy  implications  of  allowing  NewCo  to  hold  a  future  interest  in  DataCo, 
it  would  make  no  sense  whatsoever  for  the  Commission  to  hamstring  the  exercise  of  its  own  public 
interest  discretion  in  this  or  future  cases  by  reflexively  importing  from  the  broadcast  and  cable 
contexts  the  industry-specific  ED  exception,  instead  of  employing  a  case-specific  and  discretionary 
analysis  of  control  that  is  informed  by  the  policy  concerns  relevant  to  section  271 .  In  other  words, 
the  Commission  would  be  well  within  its  discretion  to  apply  the  general  rule  to  our  option  rather 
than  a  specialized  exception  developed  in  a  different  context. 

Fourth,  the  very  foomote  329  of  the  Cable  Attribution  Order  to  which  AT&T  ascribes  so 
much  weight  conclusively  establishes  that  the  ED  exception  can  have  no  logical  application  to  the 
DataCo  option  at  issue  here.  As  noted  above,  footnote  329  was  responding  to  a  suggestion  from 
Time  Warner  that  “options,  warrants,  and  convertible  debentures  should  generally  be  treated  as 
beneficial  interests  under  our  rules  creating  an  attribution  simply  because  the  SEC  defines  them  to 
be  beneficial  interests  if  their  owner  can  obtain  voting  stock  through  these  securities  within  60 
daysC  Cable  Attribution  Order  ^  129  n.329  (emphasis  added)  (citing  17  CFR  §  240.13d-3  and  15 
U.S.C.  §  78(/)-(n)).  The  SEC’s  Rule  13d-3  definition  of  “beneficial  ownership”  is  designed  to 
capture  the  ability  to  control  the  voting  or  disposition  of  securities,^*  and  the  60-day  rule  reflects  the 
SEC’s  conclusion  that  securities  convertible  into  voting  stock  within  60  days  provide  an  imminent 
-  as  opposed  to  attenuated  -  opportunity  for  the  holder  to  exercise  influence  or  control  over  the 


(...continued) 

on  the  ground  that  “an  ED  investment,  given  its  size,  by  a  LEC  gives  an  MVPD”  not  control  but  “significant 
access  to  the  resources  of  a  LEC')  (emphasis  added). 

Cable  Attribution  Order  f  92  (“We  believe  that  a  bright-line  ED  test  is  superior  to  a  case-by-case 
analysis  because  it  permits  the  planning  of  financial  transactions  and  minimizes  regulatory  costs. 
Nevertheless,  we  retain  discretion  to  review  cases  that  present  unique  issues  where  the  public  interest 
requires  such  a  review.")  (emphasis  added);  Broadcast  Attribution  Order  f  44  (“Of  course,  we  retain 
discretion  to  review  individual  cases  that  present  unusual  issues  on  a  case-by-case  basis  where  it  would  serve 
the  public  interest  to  conduct  such  a  review.”). 

Interpretive  Release  on  Rules  Applicable  to  Insider  Reporting  and  Trading,  Release  No.  34- 1 8 1 1 4,  Fed. 
Sec.  L.  Rep.  f  26,062  n.l7  (Sep.  23,  1981)  (Rule  13d-3  “emphasizes  the  ability  to  control  or  influence  the 
voting  or  disposition  of’  securities). 
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underlying  securities."  The  Commission  stated  that  “[w]e  do  not  believe  that  these  types  of 
securities  [i.e.,  securities  that  can  be  converted  into  voting  stock  within  60  days]  demonstrate  the 
type  of  current,  active  participation  by  a  LEC  envisioned  by  the  LEC  test,  imless  the  amount  of  these 
securities  that  an  investor  holds  is  more  than  33%  of  the  total  assets  of  a  company.”  Cable 
Attribution  Order  \  1 29  n.329  (emphasis  added).  Read  in  the  context  of  the  argument  urged  by  Time 
Warner,  to  which  the  Conunission  was  responding,  footnote  329  implicitly  indicates  that  the  only 
circumstances  where  an  option,  warrant  or  convertible  debenture  might  rationally  be  counted  under 
the  ED  exception  (even  assuming  that  were  allowed  by  the  terms  of  the  relevant  attribution  rules) 
is  where  the  instrument  is  convertible  into  voting  stock  by  a  particular  holder  within  60  days  (thus 
raising  the  possibility  that  that  particular  holder  might  have  the  potential  to  exert  the  sort  of  current 
influence  the  ED  exception  was  intended  to  address). 

Here,  NewCo  will  decidedly  not  be  able  to  convert  its  option  and  take  control  of  DataCo 
within  60  days  because  NewCo’s  ability  to  do  so  will  be  directly  contingent  upon  securing  the 
necessary  271  relief,  a  condition  precedent  that  will  place  a  significant  and  uncertain  time  barrier  on 
its  ability  to  convert  into  a  greater  equity  position.  Indeed,  even  under  SEC  Rule  13d-3  -  which 
AT&T  essentially  seeks  to  apply  here  -  courts  hold  that  an  option  or  convertible  security  held  by 
someone  who  cannot  exercise  it  without  first  obtaining  regulatory  approval  does  not  confer 
“beneficial  ownership”  within  the  meaning  of  Rule  13d-3.^°  Once  again,  the  presence  of  this 
significant  contingency  on  the  exercise  of  NewCo’s  option  interest  alleviates  any  hypothetical 
concern  that  by  holding  the  option,  NewCo  will  be  able  to  exert  indirect  control  over  the  day-to-day 
management  of  DataCo. 

II.  Approval  of  the  DataCo  Structure  Will  Not  Compel  the  Commission  to  Approve  Any 

and  All  Option  Arrangements  Proposed  By  Bell  Companies  in  Future  Cases. 

Finally,  the  approval  of  our  particular  DataCo  proposal  will  not  create  a  binding  precedent 
compelling  the  Commission  in  future  cases  to  approve  other  option  arrangements  that  might,  in 
theory,  be  proposed  by  other  Bell  companies.  Three  questions  are  relevant  in  assessing  the  potential 
precedential  effect  of  our  proposal: 


"  See  Filing  and  Disclosure  Requirement  Relating  to  Beneficial  Ownership,  Exchange  Act  Release  No. 
14,692,  Fed.  Sec.  L.  Rep.  f  81,571,  at  80,310  (Apr.  21, 1978)  (“The  Conunission  is  . . .  mindful  that  as  the 
point  in  time  [at]  which  the  right  to  acquire  may  come  to  fhiition  is  extended  into  the  future,  the . . .  right’s 
ability  to  influence  control  is  correspondingly  attenuated.  When  sixty  days  or  less  are  left  until  the  right  to 
acquire  may  be  exercised,  the  Commission  believes  that  the  ability  of  the  holder  of  such  right  to  effect 
control  is  sufficient  to  warrant  the  imposition  of  an  obligation  to  file  under  Rule  13d-l.”). 

See,  e.g.,  Levner  v.  Prince  Alwaleed,  61  F.3d  8,  9-10  (2d  Cir.  1995)  (non-voting  convertible  preferred 
stock);  Transcon  Lines  v.  A.G.  Becker,  470  F.  Supp.  356,  369-71  (S.D.N.Y.  1979)  (option). 
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( 1 )  Are  there  practical  considerations  that  make  it  unlikely  that  other  Bell  companies  will 
propose  substantially  similar  option  arrangements? 

(2)  Are  there  case-specific  facts  about  our  proposal  that  distinguish  it  in  terms  of  the 
policies  and  purposes  of  section  271? 

(3)  Are  there  unique  attributes  to  DataCo  and  the  Bell  Atlantic/GTE  merger  that 
distinguish  this  case  in  terms  of  the  Conunission’s  general  public  interest  review? 

The  answer  to  all  three  questions  is  yes. 

First,  as  a  practical  matter,  it  is  highly  unlikely  that  a  Bell  company  in  the  future  would 
propose  an  option  arrangement  that  is  similar  in  material  respects  to  our  DataCo  proposal.  Here, 
GTE  is  voluntarily  exiting  fi-om  the  business  of  providing  traditional  voice  long-distance  service  to 
consumers  within  the  Bell  Atlantic  region,  and  the  DataCo  proposal  is  limited  to  Internet  backbone 
and  related  data  and  private  line  services.  Thus,  to  be  on  all  fours  with  our  proposal,  any 
arrangement  proposed  in  the  fumre  could  not  include  traditional  consumer  voice  long-distance 
service.  This  limitation  alone  will  m<ike  it  highly  unlikely  that  a  similar  proposal  would  be  made 
involving  a  large  interexchange  carrier,  such  as  Sprint,  whose  Internet  and  data  businesses  are 
thoroughly  integrated  with  its  traditional  voice  long-distance  offerings.  Shutting  down  Sprint’s 
consumer  long-distance  service  within  an  entire  Bell  region  would  not  be  a  practical  alternative  (and, 
in  any  event,  would  be  inconsistent  with  the  public  interest). 

Similar  practical  considerations  also  make  it  imlikely  that  a  smaller,  independent  Internet  or 
data  business  that  is  not  integrated  with  a  larger  IXC  would  enter  into  an  option  arrangement  with 
a  Bell  company  similar  to  the  pre-paid  option  we  are  proposing.  For  the  typical  small  Internet 
company,  much  of  its  value  as  a  business  comes  fi'om  the  prospect  that  it  may  be  acquired.  Such  a 
company  will  not  tie  itself  up  in  a  long-term  option  arrangement  that  is  subject  to  a  substantial 
contingency  without  receiving  the  full  value  of  the  business  up  front.  No  Bell  company,  on  the  other 
hand,  would  be  in  a  position  to  satisfy  that  requirement  in  the  absence  of  the  sort  of  larger  merger 
synergies  involved  with  the  Bell  Atlantic/GTE  merger,  because  all  of  the  value  to  the  BOC  of  the 
option  arrangement  would  be  contingent  and  in  the  future,  due  to  the  restrictions  imposed  by  271. 
The  Bell  company’s  ability  to  offer  value  to  the  Internet  company’s  shareholders,  moreover,  would 
be  reduced  even  further  if  the  BOC  were  to  agree  to  the  additional  terms  we  are  now  including  in 
our  voluntary  undertakings  -  terms  that  substantially  limit  the  ability  of  the  BOC  to  realize  value 
from  a  sale  of  the  option  depending  on  the  extent  of  271  progress.  These  factors  will  make  it  highly 
unlikely  that  an  Internet  business  that  might  otherwise  wish  to  be  purchased  by  a  BOC  could  agree 
to  such  a  pre-paid  option  arrangement,  since  the  arrangement  could  never  provide  adequate  purchase 
value  to  shareholders  in  the  absence  of  broader  merger  synergies. 
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Second,  the  specific  characteristics  of  DataCo  make  our  proposal  distinguishable  from  any 
future  case  in  terms  of  the  policies  of  section  271.  As  we  have  repeatedly  emphasized,  DataCo 
enj  oys  unique  status  as  the  only  independent,  top-tier  Internet  backbone  network.  This  unique  status 
means  that  NewCo  will  have  an  even  greater  incentive  to  fulfill  the  obligations  of  section  271  in 
order  to  secure  a  platform  for  immediate  entry  into  the  top  ranks  of  peering  Internet  backbones. 
NewCo  is  unlikely  to  shirk  its  duties  under  271  in  favor  of  selling  its  option,  since  the  cash  value  of 
the  option  could  never  compensate  for  the  loss  of  DataCo ’s  unique  position  on  the  Internet  (a 
position  that  will  be  difficult  to  reproduce  through  other  means).  Given  the  unique  status  of  DataCo, 
no  other  combination  in  the  foreseeable  future  is  likely  to  present  the  same  positive  incentives  under 
section  271.  In  addition,  the  nature  of  the  DataCo  business,  which  is  limited  to  the  provision  of 
Internet  and  related  data  services  for  enterprise  and  ISP  customers,  presents  a  far  lower  theoretical 
risk  of  discrimination  than  would  a  more  traditional  consumer-oriented  long-distance  business.  To 
the  extent  any  future  option  arrangement  that  might  be  proposed  involves  a  different  form  of  long 
distance  service,  the  theoretical  risks  of  discrimination  would  be  different,  and  hence  also  the  policy 
implications  of  the  proposal  for  purposes  of  section  271. 

Third,  the  unique  attributes  of  DataCo  and  the  Bell  Atlantic/GTE  merger  distinguish  this  case 
from  possible  future  cases  in  terms  of  the  Commission’s  public  interest  standard.  One  direct  benefit 
of  our  proposal  is  the  preservation  of  DataCo  as  a  strong,  independent  backbone  operator  and  thus 
the  protection  of  competition  in  the  Internet  backbone  market  in  general.  See  MCI/WorldCom 
Merger  Order,  CC  Docket  No.  97-21 1,  IHI 142-61  (Sep.  14,  1998)  (summarizing  the  competitive 
concerns  raised  by  the  aggregation  of  top-tier  Internet  backbones  in  the  hands  of  a  small  number  of 
IXCs).  By  preserving  the  ability  of  NewCo  to  reacquire  DataCo  and  achieve  the  substantial  vertical 
synergies  of  integrating  Bell  Atlantic’s  customer  base  with  DataCo’s  backbone  facilities,  and  by 
allowing  DataCo  to  realize  a  portion  of  those  benefits  immediately  (as  and  where  permitted  by 
section  271)  through  a  contractual  marketing  arrangement  with  NewCo,  our  proposal,  in  the  context 
of  this  merger,  will  produce  unique  and  compelling  public  interest  benefits.  These  benefits  are 
unlikely  to  be  reproduced  by  any  future  option  proposal  or  merger. 

Conclusion 

For  all  of  the  foregoing  reasons,  and  those  contained  in  our  Supplemental  Filing,  Response 
and  March  14  Ex  Parte,  Bell  Atlantic  and  GTE  respectfully  request  that  the  Commission  accept  the 
DataCo  proposal,  as  set  forth  in  Exhibit  A. 
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Respectfully  submitted, 

William  P.  Barr 


cc:  Dorothy  Attwood 
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July  22,  1999, 

The  Hon.  Strom  Thurmond, 

Chairman,  Subcommittee  on  Criminal  Justice  Oversight, 

U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  This  letter  responds  to  your  questions  regarding  the  De¬ 
partment  of  Justice’s  views  and  positions  on  18  U.S.C.  §3501  during  my  tenure  as 
Attorney  General  in  the  Administration  of  President  Geo^e  W.  Bush.  This  letter 
is  based  on  my  own  recollection  as  well  as  consultation  with  people  who  served  in 
the  Department  of  Justice  during  the  Bush  Administration. 

It  was  the  position  of  the  Department  of  Justice  during  my  tenure  as  Attorney 
General  that  Miranda  v.  Arizona's  procedural  requirements  and  its  per  se  exclusion¬ 
ary  rule  were  not  constitutionally  mandated.  We  made  ar^ments  to  this  effect  in 
the  United  States  Supreme  Court,  see,  e.g.;  Brief  for  the  United  States  as  Amicus 
Curiae  in  Withrow  v.  williams.  No.  91-1030;  Brief  for  the  United  States  as  Amicus 
Curiae  in  Parke  v.  Raley,  No.  91-719.  In  some  cases,  the  Department  of  Justice  also 
participated  as  amicus  curiae  in  support  of  the  State  in  the  lower  federal  courts. 
Our  l^al  position  in  this  regard  was  based  in  large  part  upon  the  report  issued  by 
the  Office  of  Legal  policy  in  the  previous  Administration  and  upon  subsequent  Su¬ 
preme  Court  decisions  which  made  it  clear  that  the  Miranda  regime  was  not  re¬ 
quired  by  the  Fifth  Amendment. 

We  also  took  the  position  that  18  U.S.C.  §3501  was  constitutional  as  an  exercise 
of  Congress’  authority  to  control  the  admission  of  evidence  before  federal  courts.  As 
the  senior  officer  of  the  prosecuting  arm  of  the  Executive  Branch,  I  believed  that 
the  Department  of  Justice  should  be  prepared  to  use  all  of  the  legal  tools  at  its  dis¬ 
posal,  within  constitutional  bounds,  to  seek  the  conviction  of  the  guilty  and  exonera¬ 
tion  of  the  innocent.  This  certainly  included  making  a  criminal  defendant’s  vol¬ 
untary  statements  regarding  the  crime  available  to  the  finder  of  fact.  Accordingly, 
during  my  tenure,  the  United  States  Attorneys’  Offices  were  authorized  and  encour¬ 
aged  to  raise  18  U.S.C.  §3501  as  an  argument  for  the  admission  of  reliable  evidence 
of  guilt  that  would  otherwise  be  kept  from  juries  by  the  Miranda  doctrine.  As  far 
as  I  am  aware,  no  case  during  my  tenure  as  Attorney  General  was  a  United  States 
Attorneys’  Office  prohibited  from  relying  upon  section  3501  in  any  forum.  . 

In  1991, 1  instructed  a  Special  Assistant  to  the  Attorney  General  to  undertake  the 
task  of  locating  a  test  case  for  the  constitutionality  of  18  U.S.C.  §3501.  Contacts 
were  made  with  United  States  Attorneys’  Offices  to  find  an  appropriate  case  where 
the  issue  could  be  raised  and  preserved  for  appellate  review.  Although  no  proper 
vehicle  for  pursuing  the  issue  was  generated  prior  to  the  end  of  the  Administration, 
the  effort  oemonstrates  the  Bush  Administrations  commitment  to  use  and  defend 
section  3501  and  seek  a  definitive  adjudication  as  to  its  constitutionality. 

To  summarize,  during  my  tenure  as  Attorney  General  of  the  United  States: 

(1)  We  adhered  to  the  position  of  prior  Administrations  that  Miranda's  proce¬ 
dural  requirements  and  exclusionary  rule  were  not  constitutionally  mandated; 

(2)  We  took  the  position  that  section  3501  was  a  constitutional  exercise  of 
Congress’  authority  over  the  admissibility  of  evidence  in  federal  court; 

(3)  We  authorized  the  United  States  Attorneys’  Offices  to  use  section  3501  to 
promote  the  admissibility  of  reliable  evidence  of  guilt  in  federal  criminal  pros¬ 
ecutions;  and 

(4)  We  stood  ready  to  defend  the  constitutionality  of  the  statute  in  the  Courts 
of  Appeals  and  the  United  States  Supreme  Court. 

I  hope  this  letter  is  of  assistance  to  you  and  that  it  helps  to  clarify  the  historical 
record  as  to  the  position  of  the  Department  of  Justice  regarding  the  constitutionality 
of  18  U.S.C.  §3501. 

Sincerely, 

William  P.  Barr. 

Senator  Thurmond.  Further,  I  wish  to  place  in  the  record  a  copy 
of  the  following  letters:  a  September  10,  1997,  letter  from  Attorney 
General  Reno  reporting  to  the  Senate  that  the  Department  of  Jus¬ 
tice  will  not  defend  the  constitutionality  of  section  3501  in  the 
lower  Federal  courts;  a  November  6,  1997,  memorjmdum  from  Act¬ 
ing  Assistant  Attorney  General  John  Keeney  to  all  U.S.  attorneys 
prohibiting  them  from  invoking  section  3501  without  permission;  a 
March  4,  1999,  letter  that  I  sent,  along  with  Senator  Hatch  and 
others  to  Attorney  General  Reno  on  this  issue,  the  April  15,  1999, 
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INTERNET  FREEDOM  ACT  AND  INTERNET 
GROWTH  AND  DEVELOPMENT  ACT  OF  1999 


WEDNESDAY,  JUNE  30,  1999 

House  of  Representatives, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  call,  at  10  a.m.,  in  Room  2141, 
Rayburn  House  Office  Building,  Hon.  Henry  J.  Hyde  (chairman  of 
the  committee)  presiding. 

Present:  Representatives  Henry  J.  Hyde,  F.  James  Sensen- 
brenner,  Jr.,  Bill  McCollum,  George  W.  Gekas,  Howard  Coble, 
Lamar  S.  Smith,  Bob  Goodlatte,  Steve  Chabot,  Asa  Hutchinson, 
Edward  A.  Pease,  Chris  Cannon,  James  E.  Rogan,  Lindsey  O. 
Graham,  Mary  Bono,  David  Vitter,  John  Conyers,  Jr.,  Howard  L. 
Berman,  Rick  Boucher,  Robert  C.  Scott,  Melvin  L.  Watt,  Zoe 
Lofoen,  Sheila  Jackson  Lee,  Maxine  Waters,  Martin  T.  Meehan, 
William  D.  Delahunt,  Steven  R.  Rothman,  Tammy  Baldwin,  and 
Anthony  B.  Weiner. 

Staff  present:  Jon  Dudas,  deputy  general  counsel-staff  director; 
Daniel  M.  Freeman,  parliamentarian-counsel;  Joseph  Gibson,  chief 
antitrust  counsel;  Sharee  Freeman,  counsel;  Patrick  Prisco,  assist¬ 
ant  to  the  deputy  general  counsel-staff  director;  Kirsti  (jarlock, 
counsel;  Ray  Smietanka,  chief  counsel;  Jim  Harper,  counsel;  Vince 
Garlock,  counsel;  Michael  Connolly,  press  secretary;  James  B.  Farr, 
financial  clerk;  Shawn  Friesen,  staff  assistant/clerk  and  Cori  Flam, 
minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HYDE 

Mr.  Hyde.  CJood  morning.  The  committee  will  come  to  order. 
Today  the  committee  holds  a  hearing  on  H.R.  1686,  the  Internet 
Freedom  Act,  introduced  by  Congressman  Goodlatte  and  H.R.  1685, 
the  Internet  Growth  and  Development  Act,  introduced  by  Congress¬ 
man  Boucher. 

These  two  bills  seek  to  enhance  the  growth  of  the  Internet.  They 
involve  two  related  issues.  The  first  has  to  do  with  cable  broadband 
lines  and  whether  their  owners  will  be  required  to  grant  access  to 
them  on  nondiscriminatory  terms.  The  second  is  whether  the  re¬ 
gional  Bell  operating  companies  will  be  able  to  transport  data  over 
long  distance  lines  within  their  regions,  something  they  are  cur¬ 
rently  prohibited  from  doing.  The  resolution  of  both  of  these  issues 
will  have  profound  consequences  for  the  future  of  the  Internet  and 
more  broadly  the  ways  that  we  will  communicate  in  the  future. 

This  committee  has  a  long  and  proud  history  in  shaping  tele¬ 
communications  policy,  and  we  were  instrumental  in  passing  the 
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landmark  Telecommunications  Act  of  1996  into  law.  We  intend  to 
continue  that  tradition  in  our  consideration  of  this  legislation.  We 
are  the  committee  responsible  for  competition  policy  throughout  the 
economy,  and  I  can’t  think  of  a  set  of  competition  issues  that  is 
more  vital  to  our  Nation’s  future. 

At  the  time  that  they  were  considering  the  1996  act,  the  Internet 
was  in  its  infancy.  In  a  little  over  3  years,  it  has  gone  from  a  tech¬ 
nological  marvel  to  a  near  necessity  for  millions  of  Americans.  That 
tremendous  growth  has  dramatically  changed  many  of  the  assump¬ 
tions  we  held  when  we  were  considering  the  act. 

That  may  mean  that  we  need  to  reopen  the  act;  on  the  other 
hand,  it  may  not.  It  does,  however,  mean  we  ought  to  take  a  hard 
look  at  that  question.  And  that  is  what  we  are  here  to  do  today. 
Several  of  the  contending  parties  have  visited  with  me  in  the  last 
several  weeks,  and  I  will  say  publicly  what  I  have  said  to  them  pri¬ 
vately.  I  come  to  these  issues  with  an  open  mind.  I  have  taken  no 
position  on  either  of  the  bills  before  us;  but  I  am  very  interested 
to  hear  the  arguments  of  all  the  witnesses  today. 

[The  bills,  H.R.  1686  and  H.R.  1685,  follow:] 


106th  congress 
1st  Session 


H.  R.  1686 


To  ensure  that  the  Internet  remains  open  to  fair  competition,  free  from  government 
regulation,  and  accessible  to  American  consumers. 


IN  THE  HOUSE  OF  REPRESENTATIVES 
May  5,  1999 

Mr.  Goodlatte  (for  himself  and  Mr.  Boucher)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary,  and  in  addition  to  the  Committee 
on  Commerce,  for  a  period  to  be  subsequently  determined  by  the  Speaker,  in  each 
case  for  consideration  of  such  provisions  as  fall  within  the  jurisdiction  of  the  com¬ 
mittee  concerned 


A  BILL 

To  ensure  that  the  Internet  remains  open  to  fair  competition,  free  from  government 
regulation,  and  accessible  to  American  consumers. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 
section  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  “Internet  Freedom  Act”. 

TITLE  I— ANTITRUST  AND  CRIMINAL 
PROVISIONS 


SEC.  101.  PROHIBITION  ON  ANTICOMPETITIVE  BEHAVIOR  BY  INCUMBENT  LOCAL  EXCHANGE 
CARRIERS. 

In  any  civil  action  based  on  a  claim  arising  under  section  1,  2,  or  3  of  the  Sher¬ 
man  Act  (15  U.S.C.  1,  2,  3),  evidence  that  an  incumbent  local  exchange  carrier  that 
has  market  power  in  the  broadband  service  provider  market  has  willfully  and  know¬ 
ingly  failed  to  provide  conditioned  unbundled  local  loops  when  economically  reason¬ 
able  and  technically  feasible  under  section  715(a)  of  the  Communications  Act  of 
1934,  or  restrains  unreasonably  the  ability  of  a  carrier  to  compete  in  its  provision 
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of  broadband  services  over  a  local  loop,  shall  be  sufficient  to  establish  a  presumption 
of  a  violation  of  such  section  1,  2,  or  3  of  the  Sherman  Act. 

SEC.  102.  PROHIBrnON  ON  ANTICOMPETmVE  CONTRACTS  BY  BROADBAND  ACCESS  TRANS¬ 
PORT  PROVIDERS. 

In  any  civil  action  based  on  a  claim  arising  under  section  1,  2,  or  3  of  the  Sher¬ 
man  Act  (15  U.S.C.  1,  2,  3),  evidence  that  a  broadband  access  transport  provider 
that  has  market  power  in  the  broadband  service  provider  market  has  offered  access 
to  a  service  provider  on  terms  and  conditions,  other  than  terms  justified  by  demon¬ 
strable  cost  aifferentials,  that  are  less  favorable  than  those  offered  bv  such  operator 
to  itself,  to  an  affiliated  service  provider,  or  to  another  service  provider,  or  restrains 
unreasonably  the  ability  of  a  service  provider  from  competing  in  its  provision  of 
broadband  services,  shall  be  sufficient  to  establish  a  presumption  of  a  violation  of 
such  section. 

SEC.  103.  PROHIBITION  ON  ANTICOMPETITIVE  OR  DISCRIMINATORY  BEHAVIOR  BY 
BROADBAND  ACCESS  TRANSPORT  PROVIDERS. 

It  shall  be  unlawful  for  a  broadband  access  transport  provider  to  engage  in  un¬ 
fair  methods  of  competition  or  unfair  or  deceptive  acts  or  practices,  the  purpose  or 
effect  of  which  is  to  discriminate  in  favor  of  a  service  provider  that  is  affinated  with 
a  broadband  access  transport  provider  or  to  restrain  unreasonably  the  ability  of  a 
service  provider  that  is  not  affiliated  with  a  broadband  access  transport  provider 
from  competing  in  its  provision  of  any  of  the  services  provided  by  a  service  provider 
as  set  forth  in  section  105(3). 

SEC.  104.  PROTECTION  FROM  FRAUDULENT  UNSOLICITED  E-MAIL, 

Section  1030  of  title  18,  United  States  Code,  is  amended — 

(1)  in  subsection  (a)(5) — 

(A)  by  striking  “or”  at  the  end  of  subparagraph  (B);  and 

(B)  by  inserting  after  subparagrapn  (C)  the  following  new  subpara¬ 
graphs: 

“(D)  intentionally  and  without  authorization  initiates  the  transmission  of  a 
bulk  unsolicited  electronic  mail  message  to  a  protected  computer  with  knowl¬ 
edge  that  such  message  falsifies  an  Internet  domain,  header  information,  date 
or  time  stamp,  originating  e-mail  address  or  other  identifier;  or 

“(E)  intentionally  sells  or  distributes  any  computer  program  that — 

“(i)  is  desired  or  produced  primarily  for  the  purpose  of  concealing  the 
source  or  routing  information  of  bulk  unsolicited  electronic  mail  messages 
in  a  manner  prohibited  by  subparagraph  (D)  of  this  paragraph; 

“(ii)  has  only  limited  commercially  significant  purpose  or  use  other  than 
to  conceal  such  source  or  routing  information;  or 

“(iii)  is  marketed  by  the  violator  or  another  person  acting  in  concert 
with  the  violator  and  with  the  violator's  knowledge  for  use  in  concealing  the 
source  or  routing  information  of  such  messages; 

(2)  in  subsection  (c)(2)(A) — 

(A)  by  inserting  “(i)”  after  “in  the  case  of  an  offense”;  and 

(B)  by  inserting  after  “an  offense  punishable  under  this  subparagraph;” 
the  following:  “;  or  (ii)  under  subsection  (a)(5)(D)  or  (a)(5XE)  of  this  section 
which  results  in  damage  to  a  protected  computer”; 

(3)  in  subsection  (cK2),  by  adding  at  the  end  the  following  new  subpara¬ 
graph: 

“(D)  in  the  case  of  a  violation  of  subsection  (a)(5XD)  or  (E),  actual  monetary 
loss  and  statutory  damages  of  $15,000  per  violation  or  an  amount  of  up  to  $10 
per  message  per  violation  whichever  is  greater;  and”; 

(4)  in  subsection  (e) — 

(A)  by  striking  “and”  at  the  end  of  paragraph  (8); 

(B)  by  striking  the  period  at  the  end  of  paragraph  (9);  and 

(C)  by  adding  at  the  end  the  following  new  para^aphs:  • 

“(10)  the  term  ‘initiates  the  transmission’  means,  in  the  case  of  an  elec¬ 
tronic  mail  message,  to  originate  the  electronic  mail  message,  and  excludes  the 
actions  of  any  interactive  computer  service  whose  facilities  or  services  are  used 
by  another  person  to  transmit,  relay,  or  otherwise  handle  such  message; 

“(11)  the  term  ‘Internet  domain’  means  a  specific  computer  system  (com¬ 
monly  referred  to  as  a  ‘host’)  or  collection  of  computer  systems  attached  to  or 
able  to  be  referenced  from  the  Internet  which  are  assigned  a  specific  reference 
point  on  the  Internet  (commonly  referred  to  as  tm  ‘Internet  domain  name’)  and 
registered  with  an  organization  recognized  by  the  Internet  indu£try  as  a  reg¬ 
istrant  of  Internet  domains; 
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‘‘(12)  the  term  ‘unsolicited  electronic  mail  message'  means  any  substantially 
identical  electronic  mail  message  other  than  electronic  mail  imtiated  by  any 
person  to  others  with  whom  such  person  has  a  prior  relationship,  including 
prior  business  relationship,  or  electronic  mail  sent  by  a  source  to  recipients 
where  such  recipients,  or  their  designees,  have  at  any  time  affirmatively  re¬ 
quested  to  receive  communications  from  that  source;  and 

“(13)  the  term  ‘Internet’  means  all  computer  and  telecommunications  facili¬ 
ties,  including  eauipment  and  operating  software,  which  comprise  the  inter¬ 
connected  network  of  networks  that  employ  the  Transmission  Uontrol  Protocol/ 
Internet  Protocol,  or  any  predecessor  or  successor  protocols  to  such  protocol,  to 
communicate  information  of  all  kinds  by  wire  or  radio. 

(5)  in  subsection  (g),  by  inserting  ‘^nd  reasonable  attorneys’  fees  and  other 
litigation  costs  reason^ly  incurred  in  connection  with  civil  action”  after  “injunc¬ 
tive  relief  or  other  equitable  relief’. 

SEC.  105.  DEFINITIONS. 

For  purposes  of  this  title: 

(1)  Broadband. — The  term  “broadband”  refers  to  a  transmission  capability 
in  excess  of  200  kilobits  per  second  in  at  least  one  direction. 

(2)  Broadband  access  transport  provider.— The  term  “broadband  access 
transport  provider”  means  one  who  engages  in  the  broadband  transmission  of 
data  between  a  user  and  his  service  provider’s  point  of  interconnection  with  the 
broadband  access  transport  provider's  facilities.  Such  term  shall  also  include  a 
service  provider  who  provides  to  itself,  over  facilities  owned  by  it  or  under  its 
control,  the  broadband  transport  of  services  between  itself  and  its  users. 

(3)  Service  provider. — The  term  “service  provider”  means  a  person  who 
provides  a  service  that  enables  users  to  access  content,  information,  electronic 
mail,  or  other  services.  The  term  may  also  include  access  to  proprietary  content, 
information,  and  other  services  as  part  of  a  package  of  services  offered  to  con¬ 
sumers. 

(4)  Internet. — The  term  “Internet”  moans  all  computer  and  telecommuni¬ 
cations  facilities,  including  equipment  and  operating  software,  which  comprise 
the  interconnected  network  of  networks  that  employ  the  Transmission  Control 
Protocol/Internet  Protocol,  or  any  predecessor  or  successor  protocols  to  such  pro¬ 
tocol,  to  communicate  information  of  all  kinds  by  wh*e  or  radio. 

(5)  Broadband  service  provider  markivT.— The  term  “broadband  sei-vice 
provider  market”  includes  the  provision  of  broadband  services  over  a  single 
broadband  access  transport  provider’s  facilities. 

TITLE  II— additional  PROVISIONS 


SEC.  201.  ACCELERATED  DEPLOYMENT  OF  BROADBAND  SERVICES. 

Title  VII  of  the  Communications  Act  of  1934  is  amended  by  adding  at  the  end 

thereof  the  following  new  .section: 

“SEC.  716.  ACCELERATED  DEPLOYMENT  OF  BROADBAND  SERVICES. 

“(a)  Broadband  Services  Plans.— 

“(1)  PiAN  REQUIRED. — Within  180  days  after  the  effective  date  of  this  sec¬ 
tion,  each  local  exchange  carrier  shall  submit  to  the  State  commission  in  each 
State  in  which  such  carrier  does  business  a  plan  to  provide  broadband  tele¬ 
communications  service  in  all  local  exchange  areas  in  which  such  carrier  has 
telephone  exchange  service  customers  as  soon  as  such  broadband  telecommuni¬ 
cations  service  is  economically  reasonably  and  technically  feasible.  The  plan 
shall  include  all  terms  and  conditions,  including  pricing,  under  which  the  serv¬ 
ices  shall  be  provided.  The  test  of  economic  reasonability  and  technical  feasibil¬ 
ity  shall  be  made  separately  by  the  local  exchange  carrier  for  each  local  ex¬ 
change,  and  the  plan  shall  be  considered  certified  45  days  after  submission  un¬ 
less  the  State  commission  rejects  the  plan  within  such  45  days.  Upon  rejection 
of  a  plan,  successive  plans  shall  be  submitted  until  approval  is  obtained.  The 
plan  shall  be  implemented  within  180  days  of  the  certification  of  the  plan  in 
each  local  exchange  in  which  the  provision  of  the  service  is  both  economically 
reasonable  and  technically  feasible.  Upon  certification  of  its  plan,  the  carrier 
shall  be  obligated  by  terms  of  the  plan  (including  any  modifications  that  it  re¬ 
quests  that  are  thereafter  certifiea)  but  shall  otherwise  provide  such  services 
mee  of  Federal  and  State  price,  rate,  rate  of  return,  and  profit  regulation.  Upon 
a  determination  by  the  State  commission  that  a  local  exchange  is  served  by  an¬ 
other  provider  of  broadband  telecommunications  services,  or  any  broadband 
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Internet  accesa  transport  provider,  or  upon  a  determination  by  such  State  wm- 
mission  that  the  local  exchange  carrier  makes  broadband  telecommunications 
services  available  to  70  percent  of  the  access  lines  in  an  exchange,  a  local  ex¬ 
change  carrier  shall  no  longer  be  obligated  by  the  terms  of  any  such  plan  in 
such  local  exchange. 

“(2)  State  modifications  prohibited.— Except  upon  request  of  the  carrier, 
the  State  commission  shall  have  no  authority  to  modity  any  plan  submitted  pur¬ 
suant  to  paragraph  (1). 

“(3)  No  COMMISSION  authority.— The  Commission  shall  have  no  authority 
with  respect  to  the  terms  of  any  plan  and  shall  have  no  authority  with  respect 
to  the  approval  or  rejection  of  any  such  plan. 

“(b)  Supersession  of  Other  Requirements.— An  incumbent  local  exchange 
carrier's  provision  of  broadband  local  telecommunications  services  shall  not  be  sub-  - 
ject  to  the  requirements  of  sections  251(cX3)  and  251(cX4)  of  the  Act  in  any  State 
in  which  that  carrier  certifies  to  the  State  commission  that— 

“(1)  in  central  offices  in  which  it  provides  local  loops  that  are  conditioned 
for  broadband  services,  it  provides  such  loops  to  other  carriers  at  least  as  quick¬ 
ly  as  it  provides  them  for  its  own  customers; 

“(2)  in  central  offices  in  which  it  does  not  currently  provide  local  loops  that 
are  conditioned  for  broadband  services,  but  in  which  such  service  is  economi¬ 
cally  reasonable  and  technically  feasible,  it  will  provide  such  loops  within  120 
days  of  a  request  for  such  conditioning  from  another  carrier;  and 

“(3)  conditioned  loops  are  provided  upon  such  prices  and  other  terms  and 
conditions  as  the  parties  shall  agree,  or  in  any  event  of  disagreements,  ad  are 
determined  througn  commercial  arbitration,  in  which  the  commercial  arbitrator 
shall  establish  the  price  based  upon  the  cost  of  the  loops  and  the  costs  for  such 
conditioning  that  have  been  incurred  by  the  local  exchange  carrier  plus  a  rea¬ 
sonable  profit.”, 

sec.  202.  accelerated  DEPLOYMENT  OF  INTERNET  BACKBONE. 

(a)  InterLATA  Internet  Services.— Paragraph  (21)  of  section  3  of  the  Com¬ 
munications  Act  of  1934  (47  U.S.C.  153(21)),  relating  to  the  definition  of  interLATA 
service,  is  amended  by  inserting  before  the  period  the  following:  except  that  such 
term  shall  not  include  services  that  consist  of  or  include  the  transmission  of  any 
data  or  information,  including  any  writing,  signs,  sigrnals,  pictures,  or  sounds  related 
to  the  transmission  of  such  data  or  information,  by  means  of  the  Internet  or  any 
other  network  that  employs  Internet  Protocol-based  or  other  packet-switched  tech- 
nolo^’. 

(b)  Voice  InterLATA  Internet  Services. — Neither  a  Bell  operating  company, 
nor  any  affiliate  of  a  Bell  operating  company,  may  provide,  by  means  of  the  Internet 
or  any  other  network  that  employs  Internet  Protocol-based  or  other  packet-switched 
technology,  two-way  voice-only  interLATA  telecommunications  services  originating 
in  any  ofits  in-region  States  until  such  time  as  the  Federal  Communications  Com¬ 
mission  approves  the  application  of  such  conmany  for  such  State  pursuant  to  section 
271(d)  of  the  Communications  Act  of  1934.  The  terms  in  this  subsection  shall  have 
the  same  respective  meanings  given  such  terms  in  sections  3  and  271  of  such  Act. 
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106th  congress 
1st  Session 


H.  R.  1685 


To  provide  for  the  recognition  of  electronic  signatures  for  the  conduct  of  interstate 
and  foreign  commerce,  to  restrict  the  transmission  of  certain  electronic  mail  ad¬ 
vertisements,  to  authorize  the  Federal  Trade  Commission  to  prescribe  rules  to 

Srotect  the  privacy  of  users  of  commercial  Internet  websites,  to  promote  the  rapid 
eployment  of  broadband  Internet  services,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 
May  5,  1999 

Mr.  Boucher  (for  himself  and  Mr.  Goodlatte)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  Commerce,  and  in  addition  to  the  Committee 
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on  the  Judiciary,  for  a  period  to  be  subs^uently  determined  by  the  Speaker,  in 
each  case  for  consideration  oT  such  provisions  as  fall  within  the  jurisdiction  of  the 
committee  concerned 


A  BILL 

To  provide  for  the  recognition  of  electronic  signatures  for  the  conduct  of  interstate 
and  foreign  commerce,  to  restrict  the  transmission  of  certain  electronic  mail  ad¬ 
vertisements,  to  authorize  the  Federal  Trade  Commission  to  prescribe  rules  to 
protect  the  privacy  of  users  of  commercial  Internet  websites,  to  promote  the  rapid 
deployment  of  broadband  Internet  services,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  “Internet  Growth  and  Development  Act  of  1999”. 

TITLE  I— AUTHORIZATION  OF  ELECTRONIC 
SIGNATURES  IN  COMMERCE 

SEC.  101.  DEFINITIONS. 

For  purposes  of  this  title,  the  following  definitions  shall  apply: 

(1)  Electronic  commerce. — The  term  “electronic  commerce”  means  the 
transaction  or  conduct  of  any  business  that  is  in  or  that  affects  interstate  or 
foreign  commerce  and  that  is  in  whole  or  part  transacted  or  conducted  by  elec¬ 
tronic  means. 

(2)  Electronic  means. — The  term  “electronic  means”  includes  all  forms  of 
electronic  communication  mediated  by  computer,  including  telephonic  commu¬ 
nications,  facsimile,  electronic  mail,  electronic  data  exchanges,  satellite,  cable, 
and  fiber  optic  communications. 

(3)  Electronic  authentication.— The  term  “electronic  authentication” 
means  any  methodology,  technology,  or  technique  intended  to — 

(A)  establish  the  identity  of  the  maker,  sender,  or  originator  of  a  docu¬ 
ment  or  communication  in  electronic  commerce;  and 

(B)  establish  the  fact  that  the  document  or  communication  has  not  been 
altered. 

(4)  Electronic  signature.— The  term  “electronic  signature”  means  any 
electronic  symbol  or  series  of  symbols,  created,  or  processed  by  a  computer,  in¬ 
tended  by  the  party  using  it  (or  authorizing  its  use)  to  have  the  same  legal  force 
and  effect  as  a  manual  signature. 

SEC.  102.  VALIDITY  OF  ELECTRONIC  AUTHENTICATION. 

(a)  Validity  of  Electronic  Signatures.— All  electronic  signatures  that  have 
been  authenticated  through  the  use  of  a  means  of  electronic  authentication  that 
complies  with  subsection  (d)  shall  have  standing  equal  to  paper-based,  written  sig¬ 
natures,  so  that — 

(1)  any  rule  of  law  which  requires  a  record  to  be  in  writing  shall  be  deemed 
satisfied;  and 

(2)  any  rule  of  law  which  requires  a  signature  shall  be  deemed  satisfied. 

(b)  Validity  of  Electronic  Records.— Electronic  records  shall  not  be  denied 
legal  effect,  validity,  or  enforceability  solely  because  such  records  are  in  electronic 
form. 

(c)  Validity  of  State  Laws. — Nothing  in  this  section  shall  be  construed  to  pre¬ 
empt  the  law  of  a  State  that  enacts  legislation  governing  electronic  transactions 
that  is  consistent  with  subsections  (a)  and  (b). 

(d)  Means  of  Electronic  Authentication.— 

(1)  In  general. — For  purposes  of  this  title,  a  means  of  electronic  authen¬ 
tication  complies  with  the  requirements  of  this  section  if  it — 

(A)  reliably  establishes  the  identity  of  the  maker,  sender,  or  originator 
of  a  document  or  communication  in  electronic  commerce;  and 

(B)  reliably  establishes  the  fact  that  the  document  or  communication 
has  not  been  altered. 
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(2)  Methods  of  proof. — person  may  demonstrate  compliance  with  the 
requirements  of  paragraph  (1)  by  demonstrating  that  a  means  of  electronic  au¬ 
thentication — 

(A)  uses  an  identification  methodology  that  is  unique  to  the  person 
making,  sending,  originating  a  document  or  communication; 

(B)  the  identification  methodology  shall  be  capable  of  verifying  the 
identity  of  such  person;  and 

(C)  the  identification  methodology  is  linked  to  the  data  or  communica¬ 
tion  transmitted  in  such  a  manner  that  if  such  data  or  communication  has 
been  altered,  the  authentication  becomes  invalid. 

TITLE  II— ELECTROPnC  MAIL 
ADVERTISEMENTS 


SEC.  201.  UNSOUCITED  ELECTRONIC  MAIL  ADVERTISEMENTS. 

Title  VII  of  the  Communications  Act  of  1934  is  amended  by  adding  at  the  end 
the  following  section: 

“SEC.  716.  UNSOUCITED  ELECTRONIC  MAIL  ADVERTISEMENTS. 

“(a)  Compliance  of  Registered  Users  With  Provider  Policy  Required.— No 
registered  user  of  an  electronic  mail  service  provider  shall  use  or  cause  to  be  used 
that  electronic  mail  service  provider’s  equipment  in  violation  of  that  electronic  mail 
service  provider’s  policy  prohibiting  or  restricting  the  use  of  its  service  or  equipment 
for  the  initiation  of  unsolicited  electronic  mail  advertisements. 

"(b)  Compliance  by  Senders  With  Provider  Policy  Required.— No  person  or 
other  entity  shall  use  or  cause  to  be  used,  by  initiating  an  unsolicited  electronic  mail 
advertisement,  an  electronic  mail  service  provider’s  equipment  in  violation  of  that 
electronic  mail  service  provider’s  policy  prohibiting  or  restricting  the  use  of  its 
equipment  to  deliver  unsolicited  electronic  mail  advertisements  to  its  registered 
users. 

"(c)  Provider  Policies  Not  Required. — An  electronic  mail  service  provider 
shall  not  be  required  to  create  a  policy  prohibiting  or  restricting  the  use  of  its  equip¬ 
ment  for  the  initiation  or  delivery  of  unsolicited  electronic  mail  advertisements. 

“(d)  Continued  Protection  From  Being  'Treated  as  Publisher.— Nothing  in 
this  section  shall  be  construed  to  limit  or  restrict  the  rights  of  an  electronic  mail 
service  provider  under  section  230(c)(1)  of  this  Act,  or  any  decision  of  an  electronic 
mail  service  provider  to  permit  or  to  restrict  access  to  or  use  of  its  system,  or  any 
exercise  of  its  editorial  function. 

"(e)  Remedies.— 

“(1)  Private  actions  by  providers— In  addition  to  any  other  remedy 
available  under  law,  any  electronic  mail  service  provider  whose  policy  on  unso¬ 
licited  electronic  mail  advertisements  is  violated  as  provided  in  this  section  may 
bring  a  civil  action  to  recover  the  actual  monetary  loss  suffered  by  that  provider 
by  reason  of  that  violation,  or  liquidated  damages  of  $50  for  each  electronic  mail 
message  initiated  or  delivered  in  violation  of  this  section,  up  to  a  maximum  of 
$25,000  per  day,  whichever  amount  is  greater. 

“(2)  Attorney  fees.— In  any  action  brought  pursuant  to  paragraph  (1),  the 
court  may  award  reasonable  attorney’s  fees  to  a  prevailing  party. 

“(3)  Notice  of  policy  required.— In  any  action  brought  pursuant  to  para¬ 
graph  (1),  the  electronic  mail  service  provider  shall  be  required  to  establish  as 
an  element  of  its  cause  of  action  that  prior  to  the  alleged  violation,  the  defend¬ 
ant  had  actual  notice  of  both  of  the  following: 

"(A)  The  electronic  mail  service  provider’s  policy  on  unsolicited  elec¬ 
tronic  mail  advertising  and 

“(B)  The  fact  that  the  defendant’s  unsolicited  electronic  mail  advertise¬ 
ments  would  use  or  cause  to  be  used  the  electronic  mail  service  provider’s 
equipment. 

“(f)  Definitions. — As  used  in  this  section: 

"(1)  Electronic  mail  advertisemeni.— The  term  ‘electronic  mail  adver¬ 
tisement’  means  any  electronic  mail  message,  the  principal  purpose  of  which  is 
to  promote,  directly  or  indirectly,  the  sale  or  other  commercial  distribution  of 
goods  or  services  to  the  recipient, 

"(2)  Unsolicited  electronic  mail  advertisement.— 'The  term  ‘unsolicited 
electronic  mail  advertisement’  means  any  electronic  mail  advertisement  that 
meets  both  of  the  following  requirements: 
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**(A)  It  is  addressed  to  a  recipient  with  whom  the  initiator  does  not 
have  an  existing  business  or  personal  relationship. 

‘'(B)  It  is  not  sent  at  the  request  of  or  with  the  express  consent  of  the 
recipient. 

“(3)  Electronfc  mail  service  provider.— The  term  ‘electronic  mail  service 
provider*  means  any  person  or  other  entity  that  provides  registered  users  the 
ability  to  send  or  receive  electronic  mail  and  that  is  an  intermediary  in  sending 
or  receiving  electronic  mail. 

“(4)  Initiation. — The  term  ‘initiation’  of  an  unsolicited  electronic  mail  ad¬ 
vertisement  refers  to  the  action  by  the  initial  sender  of  the  electronic  mail  ad¬ 
vertisement.  It  does  not  refer  to  the  actions  of  any  intervening  electronic  mail 
service  provider  that  may  handle  or  retransmit  the  electronic  message. 

“(5)  Registered  user.— The  term  ‘registered  user’  means  any  person  or 
other  entity  that  maintains  an  electronic  mail  address  with  an  electronic  mail 
service  provider.”. 

TITLE  III— ONLINE  PRIVACY  PROTECTION 

SEC.  301.  ONLINE  PRIVACY  PROTECTION. 

(a)  Information  Collection  Regulations. — Any  person  operating  a  commer¬ 
cial  Internet  website  shall  clearly  and  conspicuously  provide  notice  of  its  collection, 
use,  and  disclosure  policies  with  regard  to  personally  identifiable  information,  in¬ 
cluding — 

(1)  the  personally  identifiable  information  that  the  website  operator  collects 
from  individuals  visiting  the  website;  and 

(2)  the  uses  that  the  website  operator  makes  of  the  personally  identifiable 
information,  including  whether  the  operator  makes  the  information  available  to 
any  third  parties. 

(b)  Enforcement, — Any  knowing  violation  of  the  requirements  under  sub¬ 
section  (a)  shall  be  treated  as  an  unfair  or  deceptive  act  or  practice  under  section 
5  of  the  Federal  Trade  Commission  Act  (15  U.S.C.  45). 

TITLE  IV— broadband  DEPLOYMENT 


SEC.  40L  ACCELERATED  DEPLOYMENT  OF  INTERNET  BACKBONE. 

(a)  InterLATA  Internet  Services. — Paragraph  (21)  of  section  3  of  the  Com¬ 
munications  Act  of  1934  (47  U.S.C.  153(21)),  relating  to  the  definition  of  interLATA 
service,  is  amended  by  inserting  before  the  period  the  following:  except  that  such 
term  shall  not  include  services  that  consist  of  or  include  the  transmission  of  any 
data  or  information,  including  any  writing,  signs,  signals,  pictures,  or  sounds  related 
to  the  transmission  of  such  data  or  information,  bv  means  of  the  Internet  or  any 
other  network  that  employs  Internet  Protocol-based  or  other  packet-switched  tech¬ 
nology”. 

(b)  Voice  InterLATA  Internet  Services.— Neither  a  Bell  operating  company, 
nor  any  affiliate  of  a  Bell  operating  company,  may  provide,  by  means  of  the  Internet 
or  any  other  network  that  employs  Internet  Protocol-based  or  other  packet-switched 
technology,  two-way  voice-only  interLATA  telecommunications  services  originating 
in  any  or  its  in-region  States  until  such  time  as  the  Federal  Communications  Com¬ 
mission  approves  the  application  of  such  conmany  for  such  State  pursuant  to  section 
271(d)  of  the  Communications  Act  of  1934.  The  terms  in  this  subsection  shall  have 
the  same  respective  meanings  given  such  terms  in  sections  3  and  271  of  such  Act. 

SEC.  402.  ACCELERATED  DEPLOYMENT  OF  BROADBAND  SERVICES. 

Title  VII  of  the  Communications  Act  of  1934  is  further  amended  by  adding  at 
the  end  thereof  the  following  new  section: 

“SEC.  716.  ACCELERATED  DEPLOYMENT  OF  BROADBAND  SERVICES. 

“(a)  Broadb^and  Services  Plans.— 

“(1)  Plan  required.— Within  180  days  after  the  effective  date  of  this  sec¬ 
tion,  each  local  exchange  carrier  shall  submit  to  the  State  commission  in  each 
State  in  which  such  carrier  does  business  a  plan  to  provide  broadband  tele¬ 
communications  service  in  all  local  exchange  areas  in  which  such  carrier  has 
telephone  exchange  service  customers  as  soon  as  such  broadband  telecommuni¬ 
cations  service  is  economically  reasonably  and  technically  feasible.  The  plan 
shall  include  all  terms  and  conditions,  including  pricing,  under  which  the  serv- 
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ices  shall  be  provided.  The  test  of  economic  reasonability  and  technical  feasibil¬ 
ity  shall  be  made  separately  by  the  local  exchange  carrier  for  each  Ic^l  cX- 
chan^,  and  the  plan  shall  be  considered  certified  45  days  aiter  submission 
less  the  State  commission  rejects  the  plan  within  such  45  days.  Upon  rejection 
of  a  plan,  successive  plans  shall  be  submitted  until  approval  is  ootained.  The 
plan  shall  be  implemented  within  180  days  of  the  certification  of  the  plan  in 
each  local  exchange  in  which  the  provision  of  the  service  is  both  economically 
reasonable  ^d  technically  feasible.  Upon  certification  of  its  plan,  the  carrier 
shall  be  obligated  by  terms  of  the  plan  (including  any  modifications  that  it  re¬ 
quests  that  are  thereafter  certified)  but  shall  otherwise  provide  such  services 
free  of  Federal  and  State  price,  rate,  rate  of  return,  and  profit  regulation.  Upon 
a  determination  by  the  State  commission  that  a  local  exchange  is  served  by  an¬ 
other  provider  of  broadband  telecommunications  services,  or  any  broadband 
Internet  access  transport  provider,  or  upon  a  determination  by  such  State  com¬ 
mission  that  the  local  exchange  carrier  makes  broadband  telecommunications 
services  available  to  70  percent  of  the  access  lines  in  an  exchange,  a  local  ex¬ 
change  carrier  shall  no  longer  be  obligated  by  the  terms  of  any  such  plan  in 
such  local  exchange. 

“(2)  State  modifications  prohibited.— Except  upon  request  of  the  carrier, 
the  State  commission  shall  have  no  authority  to  modify  any  plan  submitted  pur¬ 
suant  to  paragraph  (1). 

“(3)  NO  COMMISSION  AUTHORITY. — The  Commission  shall  have  no  authority 
with  respect  to  the  terms  of  any  plan  and  shall  have  no  authority  with  respect 
to  the  approval  or  rejection  of  any  such  plan. 

“(b)  Supersession  of  Other  Requirements.— An  incumbent  local  exchange 
carrier’s  provision  of  broadband  local  telecommunications  services  shall  not  be  sub¬ 
ject  to  the  requirements  of  sections  251(cX3)  and  251(cX4)  of  the  Act  in  any  State 
in  which  that  carrier  certifies  to  the  State  commission  that — 

“(1)  in  central  offices  in  which  it  provides  local  loops  that  are  conditioned 
for  broadband  services,  it  provides  such  loops  to  other  carriers  at  least  as  quick¬ 
ly  as  it  provides  them  for  its  own  customers; 

“(2)  in  central  offices  in  which  it  does  not  currently  provide  local  loops  that 
are  conditioned  for  broadband  services,  but  in  which  such  service  is  economi¬ 
cally  reasonable  and  technically  feasible,  it  will  provide  such  loops  within  120 
days  of  a  request  for  such  conditioning  from  another  carrier;  and 

“(3)  conditioned  loops  are  provided  upon  such  prices  and  other  terms  and 
conditions  as  the  parties  shall  agree,  or  in  any  event  of  disagreements,  as  are 
determined  through  commercial  arbitration,  in  which  the  commercial  arbitrator 
shall  establish  the  price  based  upon  the  cost  of  the  loops  and  the  costs  for  such 
conditioning  that  have  been  incurred  by  the  local  exchange  carrier  plus  a  rea¬ 
sonable  profit.”. 

TITLE  V— antitrust  AND  CRIMINAL 
PROVISIONS 


SEC.  501.  PROHIBITION  ON  ANTICOMPETITIVE  BEHAVIOR  BY  INCUMBENT  LOCAL  EXCHANGE 
CARRIERS. 

In  any  civil  action  based  on  a  claim  arising  under  section  1,  2,  or  3  of  the  Sher¬ 
man  Act  (15  U.S.C.  1,  2,  3),  evidence  that  an  incumbent  local  exchange  carrier  that 
has  market  power  in  the  broadband  service  provider  market  has  willfully  and  know¬ 
ingly  failed  to  provide  conditioned  unbundled  local  loops  when  economically  reason¬ 
able  and  technically  feasible  under  section  716(a)  of  the  Communications  Act  of 
1934,  or  restrains  unreasonably  the  ability  of  a  carrier  to  compete  in  its  provision 
of  broadband  services  over  a  local  loop,  shall  be  sufficient  to  establish  a  presumption 
of  a  violation  of  such  section  1,  2,  or  3  of  the  Sherman  Act. 

SEC.  502,  PROHIBITION  ON  ANTICOMPETITIVE  CONTRACTS  BY  BROADBAND  ACCESS  TRANS- 
PORT  PROVIDERS. 

In  any  civil  action  based  on  a  claim  arising  under  section  1,  2,  or  3  of  the  Sher¬ 
man  Act  (15  U.S.C.  1,  2,  3),  evidence  that  a  broadband  access  transport  provider 
that  has  market  power  in  the  broadband  service  provider  market  has  offered  access 
to  a  service  provider  on  terms  and  conditions,  other  than  terms  justified  by  demon¬ 
strable  cost  differentials,  that  are  less  favorable  than  those  offered  bv  such  operator 
to  itself,  to  an  affiliated  service  provider,  or  to  another  service  provider,  or  restrains 
unreasonably'  the  ability  of  a  service  provider  from  competing  in  its  provision  of 
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broadband  services,  shall  be  sufficient  to  establish  a  presumption  of  a  violation  of 
such  section. 

SEC.  503,  PROHIBmON  ON  ANTlCOMPETmVE  OR  DISCRIMINATORY  BEHAVIOR  BY 
BROADBAND  ACCESS  TRANSPORT  PROVIDERS. 

It  shall  be  unlawful  for  a  broadband  access  transport  provider  to  engage  in  un¬ 
fair  methods  of  competition  or  unfair  or  deceptive  acts  or  practices,  the  purpose  or 
effect  of  which  is  to  discriminate  in  favor  of  a  service  provider  that  is  affiliated  with 
a  broadband  access  transport  provider  or  to  restrain  unreasonably  the  ability  of  a 
service  provider  that  is  not  elnliated  with  a  broadband  access  transport  provider 
from  competing  in  its  provision  of  any  of  the  services  provided  by  a  service  provider 
as  set  forth  in  section  505(3). 

SEC.  6  04.  PROTECTION  FROM  FRAUDULENT  UNSOLICITED  E-MAIL. 

Section  1030  of  title  18,  United  States  Code,  is  amended — 

(1)  in  subsection  (aX5) — 

(A)  by  striking  “or”  at  the  end  of  subparagraph  (B);  and 

(B)  by  inserting  after  subparagraph  (C)  the  following  new  subpara¬ 
graphs: 

“(D)  intentionally  and  without  authorization  initiates  the  transmission  of  a 
bulk  unsolicited  electronic  mail  message  to  a  protected  computer  with  knowl¬ 
edge  that  such  message  falsifies  an  Internet  domain,  header  information,  date 
or  time  stamp,  originating  e-mail  address  or  other  identifier;  or 

“(E)  intentionally  sells  or  distributes  any  computer  program  that — 

“(i)  is  designed  or  produced  primarily  for  the  purpose  of  concealing  the 
source  or  routing  information  of  bulk  unsolicited  electronic  mail  messages 
in  a  manner  prohibited  by  subparagraph  (D)  of  this  paragraph; 

“(ii)  has  only  limited  commercially  significant  purpose  or  use  other  than 
to  conceal  such  source  or  routing  information;  or 

“(hi)  is  marketed  by  the  violator  or  another  person  acting  in  concert 
with  the  violator  and  with  the  violator's  knowledge  for  use  in  concealing  the 
source  or  routing  information  of  such  messages;”; 

(2)  in  subsection  (cX2XA) — 

(A)  by  inserting  “(i)”  Eifler  “in  the  case  of  an  offense”;  and 

(B)  by  inserting  after  “an  offense  punishable  under  this  subparagraph;” 
the  following:  or  (ii)  under  subsection  (aX5XD)  or  (aXSXE)  of  this  section 
which  results  in  damage  to  a  protected  computer”; 

(3)  in  subsection  (cX2),  by  adding  at  the  end  the  following  new  subpara¬ 
graph: 

“(D)  in  the  case  of  a  violation  of  subsection  (aXSXD)  or  (E),  actual  monetary 
loss  and  statutory  damages  of  $15,000  per  violation  or  an  amount  of  up  to  $10 
per  message  per  violation  whichever  is  greater;  and”; 

(4)  in  subsection  (e)~ 

(A)  by  striking  “and”  at  the  end  of  paragraph  (8); 

(B)  by  striking  the  period  at  the  end  of  paragraph  (9);  and 

(C)  by  adding  at  the  end  the  following  new  para^aphs: 

“(10)  the  term  ‘initiates  the  transmission’  means,  in  the  case  of  an  elec¬ 
tronic  mail  message,  to  originate  the  electronic  mail  message,  and  excludes  the 
actions  of  any  interactive  computer  service  whose  facilities  or  services  are  used 
by  another  person  to  transmit,  relay,  or  otherwise  handle  such  message; 

“(11)  the  term  ‘Internet  domain’  means  a  specific  computer  system  (com¬ 
monly  referred  to  as  a  ‘host’)  or  collection  of  computer  systems  attached  to  or 
able  to  be  referenced  from  the  Internet  which  are  assigned  a  specific  reference 
point  on  the  Internet  (commonly  referred  to  as  an  ‘Internet  domain  name’)  and 
registered  with  an  organization  recognized  by  the  Internet  industry  as  a  reg¬ 
istrant  of  Internet  domains; 

“(12)  the  term  ‘unsolicited  electronic  mail  message’  means  any  substanually 
identical  electronic  mail  message  other  than  electronic  mail  initiated  by  any 
purpose  to  others  with  whom  such  person  has  a  prior  relationship,  including 
prior  business  relationship,  or  electronic  mail  sent  by  a  source  to  recipients 
where  such  recipients,  or  their  designees,  have  at  any  time  affirmatively  re¬ 
quested  to  receive  communications  from  that  source;  and 

“(13)  the  term  ‘Internet’  means  all  computer  and  telecommunications  facili¬ 
ties,  inclu^ng  equipment  and  operating  software,  which  comprise  the  inter¬ 
connected  network  of  networks  that  employ  the  Transmission  Control  Protocol/ 
Internet  Protocol,  or  any  predecessor  or  successor  protocols  to  such  protocol,  to 
communicate  information  of  all  kinds  by  wire  or  radio. ”. 
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(5)  in  subsection  (g),  by  inserting  “and  reasonable  attorneys’  fees  and  other 
litigation  costs  reasonably  incurred  in  connection  with  civil  action”  after  “injunc¬ 
tive  relief  or  other  equitable  relief’. 

SEC.  606.  DEFINITIONS. 

For  purposes  of  this  title: 

(1)  Broadband. — The  term  “broadband”  refers  to  a  transmission  capability 
in  excess  of  200  kilobits  per  second  in  at  least  one  direction. 

(2)  Broadband  access  transport  provider.— The  term  ‘liroadband  access 
transport  provider”  means  one  who  engages  in  the  broadband  transmission  of 
data  between  a  user  and  his  service  piOvider's  point  of  interconnection  with  the 
broadband  access  transport  providers  facilities.  Such  term  shall  also  include  a 
service  provider  who  provides  to  itself,  over  facilities  owned  by  it  or  under  its 
control,  the  broadband  transport  of  services  between  itself  and  its  users. 

(3)  Service  provider. — The  term  “service  provider”  means  a  person  who 
provides  a  service  that  enable^^  users  to  access  content,  information,  electronic 
mail,  or  other  services.  The  ter.ii  may  also  include  access  to  proprietary  content, 
information,  and  other  services  as  part  of  a  package  of  services  offered  to  con¬ 
sumers. 

(4)  Internet. — The  term  “Internet”  means  all  computer  and  telecommuni¬ 
cations  facilities,  including  equipment  and  operating  software,  which  comprise 
the  interconnected  networlc  of  networks  that  employ  the  Transmission  Control 
Protocol/Intemet  Protocol,  or  any  predecessor  or  successor  protocols  to  such  pro¬ 
tocol,  to  communicate  information  of  all  kinds  by  wire  or  radio. 

(5)  Broadband  service  provider  market.— The  term  “broadband  service 

Crovider  market”  includes  the  provision  of  broadband  services  over  a  single 
roadband  access  transport  provider’s  focilities. 

o 

Mr.  Hyde.  I  want  to  commend  my  colleagues,  Mr.  Goodlatte  and 
Mr.  Boucher,  for  their  excellent  work  in  bringing  these  issues  be¬ 
fore  us.  They  are  both  well  versed  in  high  technology  issues  and 
they  are  a  real  credit  to  this  committee. 

I  appreciate  all  of  you  coming  today,  and  we  look  forward  to  your 
testimony.  I  now  turn  to  the  ranking  member,  Congressman  Con¬ 
yers,  and  then  I  will  recognize  the  sponsors  of  these  bills,  Mr. 
Goodlatte  and  Mr.  Boucher,  for  their  opening  statements. 

Mr.  Conyers. 

[The  prepared  statement  of  Chairman  Hyde  follows:]  ■' 

Prepared  Statement  of  Hon.  Henry  J.  Hyde,  a  Representative  in  Congress 
FROM  THE  State  of  Illinois,  and  chairman,  Committee  on  the  Judiciary 

Today  the  Committee  holds  a  hearing  on  H.R.  1686,  the  “Internet  Freedom  Act,” 
introduced  by  Congressman  Gk)odlatte,  and  H.R.  1685^  the  “Internet  Growth  and  De¬ 
velopment  Act  of  1999,”  introduced  by  Congressman  Boucher. 

These  two  bills  seek  to  enhance  the  growth  of  the  Internet.  They  involve  two  re¬ 
lated  issues.  The  first  has  to  do  with  cable  broadband  lines  and  whether  their  own¬ 
ers  will  be  required  to  grant  access  to  them  on  nondiscriminatory  terms.  The  second 
is  whether  the  regional  Bell  operating  companies  will  be  able  to  transport  data  over 
long  distance  lines  within  their  regions — something  they  are  currently  prohibited 
from  doing.  The  resolution  of  both  of  these  issues  will  have  profound  consequences 
for  the  ^ture  of  the  Internet,  and  more  broadly,  the  ways  that  we  will  communicate 
in  the  future. 

This  Committee  has  a  long  and  proud  history  in  shapi^  telecommunications  pol¬ 
icy,  and  we  were  instrumental  in  passing  the  landmark  Telecommunications  Act  of 
1996  into  law.  We  intend  to  continue  that  proud  tradition  in  our  consideration  of 
this  legislation.  We  are  the  Committee  responsible  for  competition  policy  throughout 
the  economy,  and  I  cannot  think  of  a  set  of  competition  issues  that  is  more  vital 
to  our  nation's  future. 

At  the  time  that  we  were  considering  the  1996  Act,  the  Internet  was  in  its  in¬ 
fancy.  In  a  little  over  three  years,  it  has  gone  from  a  technological  marvel  to  a  near 
necessity  for  millions  of  Americans.  That  tremendous  growth  has  dramatically 
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changed  many  of  the  assumptions  we  held  when  we  were  considering  the  Act.  That 
may  mean  that  we  need  to  reopen  the  Act,  but  it  may  not. 

It  does,  however,  mean  that  we  ought  to  take  a  look  at  that  question,  and  that 
is  what  we  are  here  to  do.  Several  of  the  contending  parties  have  visited  with  me 
in  the  last  several  weeks,  and  I  will  say  publicly  what  I  have  said  to  them.  I  come 
to  these  issues  with  an  open  mind.  I  have  taken  no  position  on  either  of  the  bills 
before  us,  but  I  am  very  interested  to  hear  the  arguments  of  all  the  witnesses  today. 

I  also  want  to  commend  my  colleagues,  Mr.  Goodlatte  and  Mr.  Boucher,  for  their 
excellent  work  in  bringing  these  issues  before  us.  They  are  both  welbversed  in  high 
technology  issues,  and  they  are  a  credit  to  the  Committee. 

I  appreciate  all  of  you  coming  today,  and  we  look  forward  to  your  testimony.  I 
will  now  turn  to  the  ranking  member,  Mr.  Conyers.  Then,  I  will  recognize  the  spon¬ 
sors  of  these  bills,  Mr.  Goodlatte  and  Mr.  Boucher,  for  their  opening  statements. 

Mr,  Conyers.  Good  morning,  Mr.  Chairman,  and  my  colleagues 
and  all  of  the  distinguished  witnesses  that  are  here.  This  is  an  im¬ 
portant  matter.  And  I  would  like  to  begin  by  reminding  the  mem¬ 
bers  of  the  importance  of  this  hearing.  This  represents  one  of  the 
most  critical  segments  of  our  economy,  nearly  a  seventh  of  our  en¬ 
tire  gross  national  product,  affecting  everyone  in  every  business 
thereby. 

It  has  always  been  my  position  to  support  competition  in  all  sec¬ 
tors  to  give  consumers  access  to  the  greatest  selection  of  options  at 
the  best  prices.  Unfortunately,  to  date  I  have  not  been  impressed 
with  the  state  of  competition  in  the  telecommunications  industry. 

The  fact  of  the  matter  is  that  cable  rates  essentially  deregulated 
under  the  1996  act  have  gone  up  over  20  percent  in  6  years,  and 
the  competition  and  innovation  among  the  Bells  have  resulted  in 
a  wave  of  mergers  and  consolidations.  Seven  Bells  to  four.  And  the 
cable  industry  is  in  the  process  of  being  swallowed  whole  by  the 
long  distance  and  software  industries. 

The  bill  of  my  colleagues  on  the  committee — and  I  too  commend 
them — brings  two  critical  communications  issues  before  the  com¬ 
mittee.  The  first  question  is  whether  Congress  should  impose  open 
access  requirements  on  high-speed  cable  to  the  Internet.  Part  of 
this  issue  comes  down  to  whether  highspeed  access  is  a  unique 
monopoly  service  which  can’t  be  duplicated  or  whether  it  is  one  of 
many  equally  good  routes  to  the  Internet. 

In  addition,  we  need  to  consider  what  impact,  if  any,  regulating 
high-speed  cable  will  have  on  the  ability  of  the  cable  industry  to 
convert  the  technology  into  two-way  telephone  service  which,  of 
course,  competes  with  the  Bells. 

The  other  huge  question  before  us  is  whether  we  should  relax  the 
statutory  restrictions  on  long  distance  service  by  the  Bells  so  they 
can  enter  the  field  of  long  distance  data  transmissions.  On  this 
point,  there  seems  to  be  some  clarity  in  the  observation  that  the 
Bells  should  fully  open  up  their  networks  to  local  competition  be¬ 
fore  they  should  be  able  to  enter  long  distance. 

The  statutory  requirement  serves  two  purposes:  first,  it  ensures 
that  the  Bells  can’t  use  their  local  phone  monopoly  to  create  a  mo¬ 
nopoly  in  long  distance,  and  it  creates  a  strong  financial  incentive 
for  the  Bells  to  open  up  their  own  networks  to  competition. 

Data  transmission  represents  half  of  all  the  traffic  on  the  tele¬ 
phone  network  and  will  soon  go  beyond  90  percent. 

So  if  we  are  to  abandon  the  long  distance  entry  tests  for  data, 
we  will  have  to  see  very  strong  and  compelling  evidence  that  doing 
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so  will  not  harm  competition  and  will  not  negatively  impart  con¬ 
sumers. 

And  so  I  approach  this  hearing  subject  to  these  observations  with 
great  interest  in  the  comments  that  will  come  from  a  very  distin¬ 
guished  panel. 

The  telecommunications  industry  was,  frankly,  bom  into  monop¬ 
oly.  And  it  took  three  antitrust  suits  to  finally  bring  some  sem¬ 
blance  of  competition  to  Ma  Bell.  Competition  and  antitrust  were 
also  at  the  heart  of  the  long  distance  restrictions  included  in  the 
1996  Telecommunications  Act. 

So  let’s  have  at  it,  but  let’s  remember  that  the  consumers  and 
our  citizens  should  be  predominant  in  the  concerns  that  we  resolve 
here  this  morning.  Thank  you  very  much. 

Mr.  Hyde.  Thank  you,  Mr.  Conyers,  Mr.  Goodlatte,  the  gen¬ 
tleman  from  Virginia. 

Mr.  Goodlatte.  Mr.  Chairman,  I  want  to  thank  you  for  holding 
this  hearing  today.  Clearly  the  turnout  that  we  have  is  evidence 
that  either  this  is  perhaps  the  most  important  issue  related  to  the 
future  of  the  Internet  or  at  least  we  have  struck  a  nerve.  I  want 
to  welcome  everybody  today. 

In  my  opinion,  this  is  a  tremendous  issue  and  does  very  much 
relate  to  the  future  of  the  Internet.  The  promise  and  potential  of 
the  Internet  is  boundless,  and  we  are  just  be^nning  to  understand 
and  realize  how  fundamental  the  Internet’s  impact  on  society  will 
be.  I  hope  that  this  will  be  the  first  of  many  Judiciary  Committee 
hearings  that  will  take  a  long-range  view  of  the  development  of  the 
Internet  and  our  future  as  both  a  Nation  and  as  an  increasingly 
connected  global  electronic  community. 

Mr.  Chairman,  the  legislation  we  hear  testimony  on  this  morning 
was  introduced  by  Congressman  Boucher  and  myself  earlier  this 
year  because  we  felt  we  had  no  alternative.  As  we  move  from  the 
current  world  of  narrow  band  or  slower  speed  Internet  service,  into 
the  world  of  high  speed  or  broadband  Internet  service,  we  recognize 
that  the  Internet  is  at  a  crossroads.  One  path  continues  to  encour¬ 
age  the  qualities  that  have  made  the  Internet  the  revolutionary 
technology  we  enjoy  today,  freedom,  competition,  and  consumer 
choice.  - 

The  other  path  is  characterized  by  limited  competition  and  high¬ 
er  prices^  followed  by  inevitable  attempts  at  burdensome  regula¬ 
tions  by  aggressive  Federal  Government  agencies.  This  path  results 
when  a  company  can  abuse  its  market  power  to  restrict  the  ability 
of  businesses  to  compete  on  the  Internet  and  restrict  the  ability  of 
consumers  to  access  the  Internet  provider  and  content  of  their 
choice. 

The  Internet  as  we  know  it,  open,  competitive  and  easily  avail¬ 
able  to  consumers,  will  cease  to  exist.  That  path,  unfortunately,  is 
'the  path  we  are  on  right  now. 

Congress  must  act  now  to  ensure  that  the  qualities  that  made 
the  Internet  a  revolutionary  tool  for  both  business  and  users,  de¬ 
regulation,  competition,  and  easy  consumer  access  remain  fun¬ 
damental  components  of  the  Internet  for  future  generations. 

The  first  goal  of  our  legislation  is  deregulation.  The  bill  gets  the 
FCC  out  of  the  business  of  regulating  the  Internet.  It  accomplishes 
this  by  eliminating  existing  FCC  regulations  that  are  inhibiting  the 
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development  and  roll-out  of  certain  types  of  broadband  Internet 
service  in  nonurban  and  rural  areas. 

The  second  goal  of  our  legislation  accomplishes — the  second  goal 
our  legislation  accomplishes  is  to  ensure  consumer  choice  through 
open  competition.  Through  the  clarification  of  current  antitrust  law 
and  the  deregulation  of  restrictive  regulations  on  the  ability  of 
phone  companies  to  compete  in  the  provision  of  nationwide  data 
services,  our  legislation  provides  competition  in  both  the  Internet 
seiwice  provider  and  the  Internet  backbone  markets. 

Finally,  our  legislation  encourages  open  consumer  access  for  con¬ 
sumers  by  encouraging  the  roll-out  of  high-speed  Internet  service 
into  rural  and  nonmetropolitan  areas  more  quickly.  The  relaxation 
of  existing  regulations  on  the  phone  companies  would  allow  them 
to  more  quickly  enter  the  backbone  market,  rolling  out  high-speed 
service  to  more  and  more  rural  areas. 

The  bill  also  rewards  the  phone  companies  from  meeting  certain 
roll-out  requirements  by  removing  rate  and  price  reflations. 
These  requirements  include  conditioning  local  loops  for  high-speed 
service  by  competitors  and  filing  plans  with  their  State  regulatory 
agencies  for  the  predicted  roll-out  of  broadband  service. 

The  principles  of  free  market  competition,  low  government  regu¬ 
lation,  and  open  consumer  access  have  guided  the  growth  of  the 
Internet.  The  environment  that  has  nurtured  this  early  growth 
must  be  preserved  and  strengthened  to  spur  continued  innovation 
and  ensure  that  the  Internet  and  information-based  economy  con¬ 
tinue  to  flourish. 

Our  legislation  will  ensure  that  this  environment  continues  to 
thrive  in  a  way  that  avoids  the  heavy  hand  of  government  regula¬ 
tion  while  applying  current  antitrust  law  to  ensure  competition  and 
protect  both  consumers  and  small  businesses  as  we  move  into  the 
21st  century. 

Mr.  Chairman,  I  think  it  is  especially  important  that  the  Judici¬ 
ary  Committee  has  taken  the  lead  on  this  issue  in  addressing  it 
from  an  antitrust  stand  point  because  I  think  this  is  a  place  where 
we  can  truly  speak  for  a  competitive  environment  and  work  to  con¬ 
tinue  to  see  the  Internet  grow.  But  in  order  to  accomplish  that,  we 
must  make  sure  that  no  company,  no  industry,  dominates  this  mar¬ 
ket. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentleman  from  Virginia, 
Mr.  Boucher. 

Mr.  Boucher.  Thank  you  very  much,  Mr,  Chairman.  It  has  been 
my  pleasure  to  work  with  my  Virginia  colleague,  Mr.  Goodlatte,  in 
authoring  two  items  of  legislation  which  are  the  subject  of  our 
hearing  today  which  taken  together  address  the  major  challenges 
that  confront  the  Internet  in  our  time.  If  enacted  into  law,  the  leg¬ 
islation  that  we  have  put  forward  will  strengthen  the  Internet  and 
will  assure  its  growth  and  development.  And  I  want  to  thank 
Chairman  Hyde  for  assembling  today's  discussion,  which  is  focused 
on  these  two  items  of  legislation. 

Until  the  present  time,  congressional  debate  on  matters  that  af¬ 
fect  the  Internet  have  been  ad  hoc.  They  have  been  for  a  single 
purpose  only.  The  bills  that  Mr.  Groodlatte  and  I  have  put  forward 
provide  the  first  comprehensive  framework  for  debate  by  the  Con- 
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gress  of  the  major  current  Internet  policy  challenges.  And  I  hope 
that  toda/s  hearing  will  be  but  the  first  formal  step  in  a  process 
that  will  lead  to  passage  of  these  measures  by  the  Congress  during 
the  course  of  this  Congress. 

These  are  the  goals  that  we  are  seeking  to  achieve.  First,  we 
want  to  assure  that  all  people  who  connect  to  the  Internet  can  se¬ 
lect  the  Internet  access  provider  of  their  choice,  whatever  platform 
they  have  chosen  for  transport  service.  This  open  architecture  is 
the  model  to  which  Americans  have  become  accustomed.  Most  peo¬ 
ple  connect  to  the  Internet  today  using  telephone  lines.  And  under 
current  law  they  can  choose  among  an  array  of  Internet  access  pro¬ 
viders.  If  the  telephone  company  that  offers  transport  services  also 
offers  an  Internet  access  service,  the  customer  may  choose  the  tele¬ 
phone  company’s  Internet  access  service.  But  he  is  equally  free  to 
choose  to  purchase  Internet  access  from  some  other  provider. 

Unfortunatelv,  that  requirement  does  not  extend  at  the  present 
time  to  the  cable  industty.  And  as  cable  companies  deploy  high¬ 
speed  cable  modem  services,  they  are  requiring  that  their  cable 
modem  transport  customers  purchase  either  ©Home  or  Road  Run¬ 
ner,  their  affiliated  Internet  access  services.  This  arrangement 
threatens  to  close  an  Internet  architecture  that  because  of  its  pre¬ 
vious  openness  has  enabled  the  Internet  to  grow  and  develop.  This 
arrangement  will  deny  customers  a  free  and  fair  choice.  And  this 
arrangement  threatens  the  very  existence  of  many  of  the  some 
5,000  Internet  access  providers  found  across  the  Nation  today. 

The  legislation  we  propose  would  keep  the  Internet  architecture 
open,  would  assure  customer  choice,  and  would  enable  Internet  ac¬ 
cess  providers  to  continue  to  reach  their  business  base  of  cus¬ 
tomers. 

As  a  second  major  purpose,  our  legislation  will  assure  greater 
competition  in  the  offering  of  Internet  backbone  services  by  permit¬ 
ting  the  Bell  operating  companies  to  provide  data  across  LATA 
boundaries  as  long  as  the  data  does  not  consist  of  a  voice-only  long 
distance  service.  This  provision  is  essential  to  assure  adequate 
backbone  services  in  many  rural  areas  of  the  Nation  and  to  protect 
the  peering  arrangements  that  keep  Internet  traffic  flowing  with¬ 
out  charges  among  the  various  segments  of  the  Internet  backbone 
today.  This  insurance  policy  against  a  very  real  threat  of  concentra¬ 
tion  in  the  offering  of  backbone  services  will  help  to  keep  the  prices 
for  Internet  connections  for  all  Americans  reasonable. 

Our  comprehensive  legislation  will  also  achieve  these  additional 
goals.  By  deregulating  DSL  services,  we  will  strengthen  the  finan¬ 
cial  case  for  the  deployment  of  this  broadband  offering  to  homes 
and  to  places  of  work  across  the  Nation  by  telephone  companies. 
This  provision  will  help  to  increase  the  speed  oi  Internet  connec¬ 
tions  and  address  one  of  the  major  policy  challenges  that  confronts 
Internet  consumers  today. 

We  propose  to  give  new  legal  tools  to  Internet  service  providers 
to  protect  their  facilities  from  onslaughts  of  spam.  We  propose  to 
authorize  digital  signatures  for  all  commercial  transactions  so  that 
no  party  to  a  commercial  transaction  can  disavow  that  transaction 
due  to  the  absence  of  a  physical  written  signature. 

We  propose  new  guarantees  for  the  competitors  of  telephone  com¬ 
panies  in  offering  DSL  services  by  making  available  to  them  recon- 
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ditioned  loops  at  an  earlier  time  so  that  they  can  in  a  more  effi¬ 
cient  way  offer  a  competitive  DSL  service.  And  we  propose  a  new 
right  of  privacy  assuring  that  all  Internet  users  will  know  what  in¬ 
formation  is  collected  from  them  by  Web  sites,  how  that  informa¬ 
tion  is  disseminated  if  at  all  by  the  Web  site,  and  then  have  an  op¬ 
portunity  to  opt  out  of  visiting  the  Web  site  without  any  informa¬ 
tion  about  them  being  collected. 

These  measures  are  carefully  balanced.  They  are  integrated  each 
with  the  others,  and  together  they  will  keep  the  Internet  open  and 
encourage  its  development. 

Mr.  Chairman,  I  thank  you  again  for  organizing  today’s  discus¬ 
sion,  and  I  look  forward  to  hearing  from  our  distinguished  wit¬ 
nesses. 

Mr.  Hyde.  Thank  you,  Mr.  Boucher.  Before  I  introduce  the  panel, 
Mr.  Bryant,  a  member  of  our  committee  has  been  drafted  by  the 
Commerce  Committee  and  apparently  became  a  free  agent  and 
signed  with  them  and  is  no  longer  with  us.  However,  we  came  out 
number  one  in  the  draft,  and  we  have  his  replacement. 

So  I  would  like  to  introduce  the  newest  member  of  the  commit¬ 
tee,  Representative  David  Vitter  of  the  First  District  of  Louisiana. 
Mr.  Vitter  is  a  graduate  of  Harvard  University  and  the  Tulane 
University  Law  School.  He  was  also  a  Rhodes  Scholar  at  Oxford. 
He  practiced  law  for  many  years  in  Louisiana;  he  also  taught  law 
at  'Dilane  and  Loyola  Law  Schools.  He  served  IV-a  years  in  the  Lou¬ 
isiana  State  legislature,  where  he  was  a  champion  of  lower  taxes, 
smaller  government,  and  swifter  punishment  for  criminals.  We  wel¬ 
come  him  to  the  committee  today.  Mr.  David  Vitter. 

Mr.  Vitter.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Hyde.  Our  first  and  only  panel  today  consists  of  11  wit¬ 
nesses  who  have  various  perspectives  on  the  bills  we  are  consider¬ 
ing.  Our  first  witness  is  Mr.  Bill  Barr,  the  executive  vice  president 
and  general  counsel  of  GTE  Corporation.  Mr.  Barr  has  a  bachelor’s 
and  a  master’s  degree  from  Columbia  University  and  a  law  degree 
from  George  Washington  University.  After  law  school,  he  clerked 
for  Judge  Malcolm  Wilkie  of  the  D.C.  Circuit.  He  has  a  long  and 
distinguished  career  in  public  service,  both  at  the  Central  Intel¬ 
ligence  Agency  and  the  Department  of  Justice,  culminating  with 
his  service  as  Attorney  General  from  1991  to  1993.  Before  coming 
to  GTE,  he  was  in  private  practice  with  the  Washington  law  firm 
of  Shaw,  Pittman,  Potts  and  Trowbridge. 

Our  next  witness  is  Mr.  George  Vradenburg,  the  senior  vice 
president  of  America  Online.  Mr.  Vradenburg  is  a  graduate  of 
Overland  College  and  Harvard  Law  School.  He  has  been  a  partner 
at  the  law  firm  of  Latham  and  Watkins  and  has  served  in  the  legal 
departments  of  CBS  and  Fox.  He  joined  AOL  as  its  general  counsel 
in  1997  and  has  been  with  the  company  ever  since. 

Our  next  witness  is  Mr.  Ken  Wasch,  the  president  of  the  Soft¬ 
ware  and  Information  Industry  Association.  Mr.  JVasch,  I  hope  I 
am  pronouncing  it  correctly — is  it  soft,  Mr.  Wasch? 

Mr.  Wasch.  Yes. 

Mr.  Hyde.  Mr.  Wasch  is  a  graduate  of  Lehigh  University  and  the 
State  University  of  New  York  at  Buffalo  Law  School.  After  law 
school,  he  spent  8  years  with  the  Department  of  Energy.  In  1984, 
he  founded  the  Software  Publishers  Association;  and  he  led  that  as- 
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sociation  until  this  year,  when  it  merged  with  the  Information  In¬ 
dustry  Association.  He  is  now  the  leader  of  the  newly  merged  asso¬ 
ciation  that  he  represents  here  today. 

Our  next  witness  is  Mr.  Erik  Sten,  the  commissioner  of  public 
works  for  the  City  of  Portland,  Oregon.  Commissioner  Sten  is  a 
graduate  of  Stanford  University  and  served  for  many  years  as  chief 
of  staff  to  a  city  commissioner  in  Portland  before  being  elected  in 
his  own  right  in  1996.  During  that  time  he  became  recognized  for 
his  work  in  the  field  of  housing.  As  commissioner  of  Public  Works 
he  is  responsible  for,  among  other  things,  the  city’s  Office  of  Cable 
Communications  and  Franchise  Management. 

Our  next  witness  is  Mr.  Scott  Cleland,  managing  director  of  the 
Legg  Mason  Precursor  Group.  Mr.  Cleland  has  a  bachelor’s  degree 
from  Kalamazoo  College  and  a  master’s  degree  from  the  University 
of  Texas.  He  has  a  long  career  in  government,  serving  in  the  State 
Department,  the  Treasury  Department,  and  the  Office  of  Manage¬ 
ment  and  Budget.  He  also  has  extensive  experience  in  the  private 
sector  working  with  Booz  Allen  and  Hamilton,  Charles  Schwab  and 
Company,  and  Legg  Mason. 

Our  next  witness  is  Mr.  Mark  Rosenblum,  the  vice  president  for 
law  of  AT&T.  Mr.  Rosenblum  is  graduate  of  the  University  of 
Maryland  and  the  University  of  Michigan  Law  School.  Mr. 
Rosenblum  practiced  with  the  law  firm  of  Sullivan  and  Cromwell 
before  joining  AT&T  in  1984.  He  has  been  with  the  company  since 
that  time,  rising  to  his  current  position  last  year. 

Next  Mr.  Mike  Salsbury,  the  executive  vice  president  and  gen¬ 
eral  counsel  of  MCI  Communications.  Mr.  Salsbury  is  a  graduate 
of  Dartmouth,  and  he  has  a  JD  and  an  MBA  from  the  University 
of  Virginia.  He  was  previously  the  managing  partner  of  the  Wash¬ 
ington  office  of  the  law  firm  of  Jenner  and  Block.  He  came  to  MCI 
as  its  general  counsel;  and  after  its  merger  with  WorldCom,  he  has 
had  the  same  role  with  the  newly  merged  company. 

Our  next  witness  is  Mr.  Tim  Boggs,  the  senior  vice  president  of 
Time  Warner.  Mr.  Boggs  is  a  graduate  of  the  University  of  Wiscon¬ 
sin.  He  is  also  a  veteran  of  the  staff  of  this  committee,  and  we  ex¬ 
tend  to  him  a  special  welcome  in  that  regard.  He  joined  Warner 
Communications  in  1982  and  has  been  with  the  company  in  its  var¬ 
ious  forms  since  then. 

Our  next  witness  is  Mr.  John  Windhausen,  the  president  of  the 
Association  for  Local  Telecommunications  Services.  Mr. 
Windhausen  is  a  graduate  of  Yale  University  and  the  UCLA  Law 
School.  He  has  had  a  distinguished  career  in  government,  serving 
at  the  Federal  Communications  Commission  and  the  Senate  Com¬ 
merce  Committee.  Since  leaving  the  committee,  he  has  worked  at 
the  Competition  Policy  Institute  as  well  as  teaching  at  Georgetown 
university. 

Our  next  witness  is  Mr.  Tod  Jacobs,  the  senior  telecommuni¬ 
cations  analyst  at  Sanford  C.  Bernstein  and  Company,  Mr.  Jacobs 
has  a  bachelor’s  degree  from  Northwestern  University  and  a  mas¬ 
ter’s  from  the  Columbia  University  Journalism  School.  Before  be¬ 
coming  a  securities  analyst,  he  had  a  career  in  journalism  and  was 
nominated  for  a  Pulitzer  Prize  and  an  Emmy  Award.  He  joined  his 
current  company  in  1989  and  became  a  partner  in  1995. 
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Our  final  witness  is  Mr.  Gene  Kimmelman,  the  codirector  of  the 
Washington  office  of  Consumers  Union,  the  publisher  of  Consumer 
Reports.  He  is  a  graduate  of  Brown  University  and  the  University 
of  Virginia  Law  School.  He  served  2  years  as  the  chief  counsel  of 
the  Senate  Judiciary  Committee’s  Antitrust  Subcommittee.  He  also 
has  worked  with  the  Consumer  Federation  of  America  and  Con¬ 
gress  Watch.  He  is  recognized  as  a  leading  consumer  advocate  on 
telecommunications  issues. 

We  welcome  all  of  you  and  look  forward  to  your  testimony.  And 
I  would  request  that  you  try  to  confine  your  remarks  to  5  minutes. 
The  entirety  of  your  statement  will  be  received  into  the  record  and, 
of  course,  will  be  read  and  studied.  But  because  we  have  so  many 
witnesses  it  would  be  helpful  if  you  could  abbreviate  your  com¬ 
ments  in  general  and  leave  time  for  questions. 

Mr.  Conyers.  Mr.  Chairman,  might  all  the  members  have  an  op¬ 
portunity  to  submit  any  written  introductory  statements  that  they 
may  not  have  made? 

Mr.  Hyde.  Absolutely.  Anyone  who  has  an  introductory  state¬ 
ment  it  shall  be  received  into  the  record  at  this  point  without  objec¬ 
tion. 

[The  prepared  statement  of  Ms.  Jackson  Lee  follows:] 

Prepared  Statement  of  Hon.  Sheila  Jackson  Lee,  a  Representative  in 
Congress  from  the  State  of  Texas 

I  would  like  to  thank  Chairman  Hyde  and  Ranking  Member  Conyers  for  conven¬ 
ing  this  important  legislative  hearing  on  two  bills,  H.R,  1685  and  H.R.  1686,  both 
of  which  touch  upon  broadband  telecommunications  issues  that  are  one  of  the  driv¬ 
ing  forces  behind  our  thriving  economy. 

Before  we  can  come  to  a  resolution  on  these  two  bills,  I  believe  it  is  in  the  interest 
of  the  Committee  to  examine  how  it  is  that  we  got  here.  Simply  said,  what  we  are 
grappling  with  here  today  is  the  question  of  what  Congress  should  do  for  an  industry 
whose  competition  is  technology -based,  but  where  the  technologies  that  drive  competi¬ 
tion  are  in  a  state  of  convergence. 

In  a  recent  conversation  I  had  with  Federal  Communications  Commissioner  Wil¬ 
liam  Kennard,  we  spoke  of  what  it  was  that  would  bring  us  back  to  the  Tele¬ 
communications  Act  of  1996,  which  I  proudly  worked  on  as  a  Freshman  Member  in 
this  House.  Wiat  would  it  take  to  make  us  revisit  some  of  the  principles  that  were 
laid  down  in  that  important  piece  of  legislation?  His  answer  was  clear,  and  one  with 
which  I  wholeheartedly  concur—eonvergence  would  bring  us  back. 

By  convergence,  I  am  describing  the  phenomenon  that  moves  even  as  we  sit  in 
this  Chamber.  It  brings  together  the  technologies  that  bring  moving  pictures  to  our 
television  sets  and  that  allows  us  to  speak  with  each  other  over  the  telephone.  Both 
technologies  have  the  capacity  to  carry  high-speed  data  over  the  Internet,  one 
through  the  use  of  cable  modems,  and  the  other  through  a  technology  known  as 
DSL.  And  now,  what  we  thought  were  disparate  systems  are  competing  directly 
with  each  other — one  technology  versus  another. 

The  ramifications  of  this  convergence  are  startling  and  have  caused  the  business 
community  to  rethink  what  it  means  to  be  called  a  telecommunications  company. 
It  also  gives  Congress  pause  to  think  about  whom  should  we  think  should  be  treated 
as  a  telecommunications  company  under  the  law.  These  bills  will  allow  us  to  focus 
our  discussions  on  these  profound  legal  questions. 

To  me,  these  bills  do  not  represent  a  radical  departure  from  current  policy.  What 
they  do,  however,  is  expand  tne  scope  of  our  policies  to  uncharted  territories.  Part 
of  the  reason  for  that,  and  one  of  tne  honest  impetuses  for  these  bills,  is  the  fact 
that,  for  now,  cable  systems  are  developing  to  be  the  platform-of-choice  for 
broadband  services. 

If  this  trend  continues,  to  the  point  where  we  no  longer  have  technology-based 
competition — then  I  would  not  think  it  unconscionable  that  we  apply  some  of  the 
same  regulations  that  currently  exist  on  the  phone  networks  to  the  new  technology. 
I  understand  that  this  will  have  a  significant  impact  on  those  who  have  invested 
a  great  deal  of  capital  into  cable  and  whom  originally  thought  that  their  investment 
would  give  them  the  right  to  exclusively  capture  the  Internet  business  of  their  cus- 
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tomers.  But  that  is  part  of  the  reason  why  we  are  having  this  hearing  here  today — 
to  gauge  the  magnitude  of  that  impact. 

Anotner  aspect  of  this  le^slation  that  we  will  be  looking  into  is  whether  Section 
271  of  the  Telecommunications  Act  needs  to  be  retooled  in  order  to  deal  with  the 
convergence  of  technologies  that  I  described  earlier.  Part  of  the  debate  will  focus  on 
to  what  an  exemption  from  Section  271  of  the  Telecommunications  Act  for  data 
transmission  would  do  to  the  delicate  balance  that  I  believe  we  achieved  between 
local  and  long-distance  phone  companies  in  1996.  We  need  to  know  whether  we  will 
be  allowing  an  end-run  around  the  Act,  or  whether  we  are  truly  creating  an  oppor¬ 
tunity  for  investment  in  our  Internet  backbone. 

We  also  need  to  investigate  the  current  status  of  the  Internet  backbone.  Is  its 
bandwidth  adequate  for  the  near  and  distant  future?  Do  too  few  parties  control  it? 
Is  there  an  adeouate  reason  to  prohibit  local-access  providers  from  purchasing  seg¬ 
ments  of  the  backbone?  Will  new  technologies  rely  on  the  backbone? 

The  bottom  line  is  th^t  whatever  decisions  we  make,  we  must  try  to  keep  our  eye 
on  the  best  interest  o^  .onsumers.  We  want  to  make  sure  that  we  are  not  making 
choices  between  factions  of  phone  companies  for  their  sake,  but  that  we  are  making 
smart  choices  for  our  constituents. 

I  hope  that  the  testimony  today  will  allow  us  to  make  informed  decisions  on  these 
bills  as  we  move  forward,  and  I  look  forward  to  working  with  all  of  you  on  this  im¬ 
portant  issue.  Thank  you. 

Mr.  Hyde.  Mr.  Barr. 

STATEMENT  OF  WILLIAM  BARR,  EXECUTIVE  VICE  PRESIDENT 

AND  GENERAL  COUNSEL,  GTE  CORPORATION,  WASHINGTON, 

DC 

Mr.  Barr.  Thank  you  for  the  opportunity  to  testify  today,  Mr. 
Chairman.  And  I  would  like  to  commend  Congressmen  Goodlatte 
and  Boucher  for  their  leadership  on  this  critical  issue.  You  know, 
when  you  think  about  it,  there  is  no  institution  that  is  potentially 
as  central  to  our  economic  and  communal  life  as  the  Internet.  It 
is  more  than  just  a  method  of  communication;  it  is  really  a  market¬ 
place  where  buyers  find  sellers  and  commercial  transactions  are  ex¬ 
ecuted.  And  it  is  more  than  an  entertainment  media.  It  has  become 
the  primary  means  of  the  dissemination  of  opinions  and  ideas.  It 
has  really  become  very  much  a  comment,  a  public  comment  and  a 
public  forum. 

Now  the  principal  constraint  that  has  been  operating  on  the 
Internet  today  is  that,  while  the  backbone  of  the  Internet  can  carry 
rivers  of  data,  the  pipeline  to  the  house  can  only  carry  a  trickle. 
And  there  have  been  two  solutions  that  have  been  developed,  one 
by  the  phone  companies,  and  one  by  the  cable  companies.  These 
are  technolo^cal  solutions  that  can  transform  those  pipes  into  high 
bandwidth  pipes  capable  of  pumping  rivers  of  data  into  the  home. 

Now,  this  will  effectuate  the  promise  of  the  Internet.  And  people 
are  desperate  for  it,  desperate  to  get  that  high  band  width,  because 
that  is  when  video  can  come  over,  video,  incidently,  which  competes 
with  cable.  That  is  how  you  can  have  real-time  teleconferencing 
and  other  things  like  that. 

How  do  we  get  that  out  to  people  as  quickly  as  possible?  Every¬ 
one  here  says  we  are  for  competition.  Well,  let  that  be  the  bench¬ 
mark.  We  should  be  for  anything  that  maximizes  competition  on 
the  Internet  because  that  ensures  the  widest  and  the  quickest  de¬ 
ployment  of  this  technology;  but  it  also  ensures  that  the  Internet 
will  be  diverse,  will  be  innovative,  and  will  continue  to  grow. 

And  that  is  what  the  Goodlatte-Boucher  bill  does.  It  maximizes 
competition  on  the  Internet,  This  is  the  key  point.  The  status  quo 
is  not  full  competition  or  competition.  There  are  obstacles  in  place 
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today  that  constrain  and  limit  competition.  And  what  the  Good- 
latte-Boucher  bill  does  is  it  eliminates  those  obstacles  and  it 
unleashes  the  forces  of  competition.  I  can’t  imagine  a  more  deregu- 
latory  procompetitlve  approach  to  dealing  with  the  Internet  than 
this  bill.  It  basically  says  that  the  Internet  is  a  regulation-free 
zone;  let  the  competition  begin. 

Now,  what  is  the  first  obstacle?  I  said  there  were  two.  The  first 
obstacle  is  that  the  cable  companies  are  asserting  that  they  have 
the  unique  right — no  one  else  has  this  in  the  telecommunications 
industry— to  engage  in  a  grossly  anticompetitive  practice  that  vio¬ 
lates  a  basic  tenet  of  open  access  which  has  been  the  bedrock  of 
maintaining  competition  in  telecommunications  industry. 

And  what  this  is  is  a  simple  tactic.  It  says  if  we  own  the  local 
wire,  then  we  can  dictate  to  you  what  services  you  get  over  it  and 
we  can  require  that  you  only  get  our  services  over  it.  This  is  a  form 
of  improper  tying  that  has  historically  curtailed  competition  in  tele¬ 
communications  markets.  If  a  person  has  an  advantage  in  one  mar¬ 
ket  and  seeks  to  leverage  it  into  another  by  saying  if  you  buy  prod¬ 
uct  A  from  me,  I  am  going  to  force  you  to  buy  product  B.  That  is 
anticompetitive.  That  is  not  procompetitive,  because  you  curtail 
competition  in  market  B  and  you  limit  consumer  choice. 

If  all  the  electric  utilities  today  got  together  and  said,  hey,  it  is 
our  electricity  you  are  using,  and  if  you  want  to  use  our  electricity 
you  have  to  buy  your  appliances  from  our  subsidiary,  you  can’t  use 
any  other  appliances,  that  curtails  competition  in  the  appliance 
market.  That  is  anticompetitive  and  has  always  been  found  anti¬ 
competitive. 

Now  this  bill  prohibits  this  tactic  by  requiring  open  access.  And 
that  open  access  is  bom  of  bitter  experience  over  the  past  century. 

These  telecommunications  industries  of  the  past  were  not  bora 
into  monopoly.  What  happened  was  at  the  beginning  of  the  cen¬ 
tury,  AT&T  tried  exactly  the  same  tactic.  They  bought  up  the  local 
pipeline  and  said  if  you  want  to  get  long  distance,  you  have  to  buy 
our  long  distance  product.  And  that  led  to  a  monopoly.  We  have 
been  spending  decades  tiying  to  undo  it. 

Same  thing  happened  in  cable.  The  cable  companies  in  the  1980’s 
said  we  own  the  pipeline;  we  are  going  to  control  the  content.  And 
that  eliminated  virtually  the  independent  video  programmers.  And 
in  both  cases  open  access  was  approved  by  Congress  but  after  the 
fact,  after  the  damage  was  done.  And  what  is  stunning  here  is  that 
the  same  two  players,  AT&T  and  the  cable  companies,  are  trying 
to  do  exactly  the  same  thing  in  the  Internet  market,  say  we  control 
the  pipe,  you  have  to  use  our  content,  you  have  to  use  our  transpor¬ 
tation  system. 

The  second  obstacle  is  that  there  is  a  direct  prohibition,  a  direct 
prohibition  and  burdening  of  the  telephone  company’s  ability  to 
come  in  and  compete  and  provide  their  high  bandwidth  service. 
And  just  look  at  this — and  this  is  how  I  will  conclude — just  look  at 
this  ifference.  AT&T  is  saying  we  need — if  we  are  restricted  to  the 
revenue  from  local  transport,  then  we  have  no  incentive  to  invest 
in  high  bandwidth.  We  have  no  incentive. 

So  we  not  only  need  to  compete  in  the  vertical  stream,  but  we 
have  to  capture  that  through  a  compelled  tie-in  with  our  cus¬ 
tomers.  We  have  to  say  we  need  to  force  the  customers  to  get  into 
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our  ISP,  we  have  to  get  the  backbone  revenue,  otherwise  we  don't 
have  the  incentive  to  deploy.  But  look  what  the  rules  are  doing  to 
the  telephone  company.  The  rules  for  the  telephone  company  say 
you  can’t  even  compete,  much  less  lock  in. 

All  we  are  saying  is  let  us  compete  in  those  markets.  We  are  not 
asking  for  a  lock-in;  we  are  asking  to  compete  in  those  markets. 
The  bottom  line  is  this:  when  AT&T  and  the  cable  companies  say 
they  want  free  competition,  they  want  to  compete  but  they  want 
their  competitors  burdened  so  thev  can’t  compete.  And  second  when 
they  say  they  want  competition,  they  want  to  be  insulated  from  the 
traditional  free  market  rules  that  apply  to  everybody  else  in  the 
telecommunications  industry. 

Thank  you. 

Mr.  Hyde.  Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

Prepared  Statement  of  William  Barr,  executive  vice  president  and  general 
COUNSEL,  GTE  Oorporation,  Washington,  DC 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  testify  before  the  Committee. 
I  am  Bill  Barr,  Executive  Vice  President  and  General  Counsel  for  GTE. 

Within  the  near  future,  high-speed  or  broadband  Internet  access  will  become  the 
most  impor..aAt  communications  medium  in  the  country.  As  a  result,  the  Internet 
soon  will  become  central  not  only  to  our  economic  vitality,  but  to  our  communal  life. 
It  will  be  the  public  commons,  a  forum  for  ideas,  a  marketplace,  a  medium  of  enter¬ 
tainment,  a  vast  public  library,  and  the  primary  means  for  the  dissemination  of 
news,  opinion,  and  information. 

The  Internet  market  currently  suffers,  however,  from  severe  constraints  on  com¬ 
petition  caused  by  ad  hoc  and  irrational  government  regulation  that  has  been  lifted 
from  the  telephone  and  cable  television  markets  and  haphazardly  applied  to  the 
very  different  Internet  market. 

First,  existing  law  prevents  one  set  of  competitors — local  telephone  companies — 
from  competing  freely  in  the  Internet  market,  thus  insulating  cable  companies  from 
full  competition. 

Second,  exploiting  their  insulation  from  full  competition,  cable  companies  are  en¬ 
gaged  in  a  classic  anticompetitive  tactic — tying  their  services  together,  which  per¬ 
mits  cable  companies  to  leverage  control  from  one  market  into  others.  Specifically, 
AT&T  and  the  cable  giants  are  requiring  consumers  who  want  broadband  access 
transport  also  to  purchase  the  cable  company’s  aftiliated  ISP  instead  of  the  ISP  of 
the  consumer’s  choice. 

The  bills  introduced  by  Congressmen  Goodlatte  and  Boucher  deal  directly  with 
these  problems  and  are  highly  pro-competitive.  The  bills  would  break  down  the  ex¬ 
isting  barriers  to  telephone  company  competition  and  simultaneously  prevent  im¬ 
proper  cable  company  leveraging — and  thus  would  ensure  free,  equal,  and  open  com¬ 
petition  on  the  Internet,  which  would  greatly  benefit  consumers. 

First,  the  bills  would  allow  the  local  telephone  companies,  including  the  Bell  com¬ 
panies,  to  compete  freely  in  the  Internet  transport  markets.  I  want  to  stress,  how¬ 
ever,  that  the  oills  would  not  in  any  way  remove  the  requirements  on  the  Bell  com¬ 
panies  to  open  their  local  telephone  markets  to  competition  in  order  to  enter  the 
long-distance  phone  market,  but  would  simply  free  them  to  participate  fully  in  the 
Internet  market.  Second,  ihe  bills  would  prohibit  the  cable  companies’  current  anti¬ 
competitive  practice  of  tying  and  would  impose  open-access  requirements  on  all 
broadband  access  transport  providers,  cable  companies  and  telephone  companies 
alike. 


1.  guaranteeing  open  access  and  freedom  of  choice 

Let  me  turn  first  to  open  access. 

The  principle  of  open  access  is  not  newly  minted:  It  has  been  the  central  tenet 
of  the  telecommunications  industry  for  the  last  15  years.  The  notion  has  been  a  sim¬ 
ple  one:  You  can  install  a  driveway  and  get  a  fair  return  from  the  consumer  for  in¬ 
stalling  that  driveway,  but  that  does  not  give  you  the  right  to  dictate  to  the  house¬ 
hold  where  they  go  on  the  highway. 

That  fundamental  principle  has  been  applied  to  open  up  the  telephone  markets 
and  to  protect  independent  programming  in  the  video  market. 
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That’s  why  consumers  today  can  choose  their  long-distance  carrier.  It’s  not  dic¬ 
tated  bv  the  local  company.  Consumers  have  a  choice.  That’s  open  access. 

That^s  why  cable  company  operators  are  not  allowed  to  favor  video  programmers 
owned  bv  the  cable  company  in  providing  cable  television  service. 

And  that’s  also  why  consumers  have  a  choice  today  when  they  use  the  telephone 
line  to  get  to  the  Internet.  They  can  choose  their  ISP — whether  America  Online  or 
GTE  Internetworking  or  Mindspring  or  one  of  the  other  ISPs  in  operation.  Again; 
open  access. 

This  policy  of  open  access  was  not  dreamed  up  in  some  utopian  classroom.  Rather, 
it  is  the  product  of  bitter  experience  over  the  twentieth  century.  Twice  in  this  cen¬ 
tury,  large  corporations  successfully  came  to  dominate  key  parts  of  the  tele¬ 
communications  industry  through  a  simple  two-step  strategy.  First,  buy  up  a  large 
percentage  of  the  local  pipelines  into  the  home.  Second,  close  off  consumer  access 
to  any  other  provider  of  services — forcing  the  consumer  to  do  business  only  with 
companies  affiliated  with  the  owner  of  the  pipeline  into  the  home. 

In  the  first  decade  of  this  century,  as  the  newborn  telephone  industry  was  explod- 
ir^,  AT&T  bought  up  the  bulk  of  local  exchanges  and  forced  its  consumers  to  choose 
At&T  as  the  long-distance  provider.  Competition  quickly  withered  away,  and  AT&T 
succeeded  in  estaolishing  its  monopoly. 

Similarly,  in  the  1980s,  cable  companies  used  their  control  over  cable  access  to 
try  to  take  over  video  programming  and  content.  The  cable  companies  used  their 
ownership  of  the  wire  to  get  a  piece  of  the  action  on  content  and  to  require  that 
content  providers  be  affiliated,  Tne  Congress  finally  took  steps  to  curb  this  practice 
in  1992  and  require  nondiscriminatory  access. 

In  both  of  these  cases,  regulators  eventually  stepped  in  and  required  open  and 
equal  access.  But  the  key  point  is  that  the  regulators  stepped  in  only  after  tne  dam¬ 
age  had  been  done — after  competition  had  been  thwartea.  Through  a  series  of  regu¬ 
latory  devices  over  the  past  15  years,  regulators  have  been  struggling  to  recreaTe 
competition  and  to  return  to  open  access  principles  in  these  markets. 

It’s  therefore  ironic  that  the  same  companies  that  tried  these  tactics  earlier — 
AT&T  and  the  cable  giants — are  now  combining  into  one  huge  firm  and  putting  the 
same  tactics  into  effect  to  try  to  dominate  the  Internet,  which  is  the  telecommuni¬ 
cations  marketplace  of  the  21st  century,  AT&T  is  bujdng  a  large  percentage  of  high¬ 
speed  Internet  lines  into  the  home  and  is  also  seeking  to  close  off  the  consumer’s 
anility  to  choose  any  ISP  other  than  one  controlled  by  AT&T. 

Many  cable  companies,  in  offering  Internet  access,  are  compelling  their  customers  ' 
to  sign  up  for,  pay  for,  and  use  their  ISPs  if  they  want  to  use  a  cable  modem.  Basi¬ 
cally, customers  do  not  have  a  choice.  If  they  obtain  cable  modem  service,  they  must 
choose  the  cable  company’s  ISP. 

The  cable  companies  are  enforcing  their  lock  on  the  customer  with  three  penalties. 
First,  they  are  telling  customers  who  want  to  use  another  ISP  that  they  still  have 
to  pay  for  the  cable  company’s  ISP — in  other  words,  a  consumer  who  wants  choice 
has  to  pay  twice. 

Second,  beyond  this  financial  penalty,  they  impose  a  performance  penalty.  They 
provide  a  direct  connection  to  their  own  ISP,  but  the  traffic  of  customers  who  want 
to  reach  another  ISP  travels  on  the  public  Internet,  leading  to  a  lower-quality  con¬ 
nection.  This  is  discrimination  pure  and  simple. 

Finally,  by  making  customers  go  through  their  ISP,  the  cable  companies  can  block 
competitive  products  from  reaching  their  customers.  A  perfect  example  is  the  cable 
companies’  anticompetitive  limit  on  video  streaming  over  the  Internet— ^a  restriction 
obviously  designed  to  insulate  their  own  television  product  from  competition. 

All  that  is  required  to  end  the  cable  companies^  current  monopoly  leveraging  is 
a  simple  legal  mandate  that  cable  operators  deliver  traffic  on  an  open  and  non¬ 
discriminatory  basis  to  other  ISPs.  The  bills  offered  by  Congressmen  Goodlatte  and 
Boucher  would  accomplish  that  goal  and  thus  would  greatly  promote  competition 
and  consumer  choice. 

Cable  companies  respond  that,  regardless  of  the  policy  justifications,  it  is  not  tech¬ 
nically  feasible  for  them  to  provide  open  access  to  other  ISPs.  But  GTE  has  proved 
just  the  opposite  in  trials  recently  conducted  in  Clearwater,  Florida.  Open  access  to 
the  cable  system  is  technically  feasible. 

Open  access  is  not  regulation  of  the  Internet,  as  some  opponents  suggest,  but  sim¬ 
ply  ensures  access  to  the  Internet  and  Internet  interconnection  to  guarantee  competi¬ 
tion  on  the  Internet  and  freedom  of  choice  for  the  consumer.  The  principle  of  open 
access  is  a  free-market  principle  that  if  imposed  now,  will  avoid  the  need  for  truly 
massive  regulation  later.  In  that  regard,  recall  that  the  Telecom  Act  of  1996  was 
largely  necessary  because  of  the  failure  to  impose  open-access  requirements  at  the 
dawn  of  a  previous  communications  medium:  the  telephone. 
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The  policy  of  open  access  thus  not  only  is  necessary,  but  is  necessary  now.  Those 
who  are  taking  a  “wait  and  see”  attitude  with  respect  to  open  access  to  the  Internet 
are  wrong.  Once  a  firm  gets  a  head  start  in  closing  off  competition — as  AT&T  is  at¬ 
tempting  to  do  in  the  Internet  access  and  ISP  markets — the  results  can  take  years 
to  undo.  In  fast-growing,  network  industries,  anticompetitive  tactics  can  lead  to  dis¬ 
astrous  results  very  quickly.  It  is  therefore  imperative  for  legislators  and  regulators 
to  act  now  to  ensure  open  access. 

II.  REMOVING  RESTRICTIONS  ON  LOCAL  TELEPHONE  CO.MPANIES  IN  INTERNET 
TRANSPORT  MARKETS 

Existing  government  policies  are  also  hindering  competition  by  crippling  the  abil¬ 
ity  of  local  telephone  companies  even  to  compete  in  the  Internet  market. 

First,  the  FCC  is  inteipreting  the  Telecommunications  Act  to  prohibit  the  Bells 
from  transporting  data  to  the  Internet  backbone.  The  Bells'  inability  to  compete  in 
these  Internet  transport  markets  creates  powerful  disincentives  for  the  Bells  to  de¬ 
ploy  broadband  DSL  service.  Many  rural  areas  of  the  country  have  no  nearby  con¬ 
nections  to  the  Internet  backbone.  In  these  areas,  interLATA  restrictions  aimed  at 
long-distance  voice  services  have  had  the  inadvertent  effect  of  preventing  the  Bells 
from  providing  high-speed  Internet  services,  including  DSL  access.  The  reason  is  el¬ 
ementary:  There  is  little  reason  that  a  company  would  invest  to  provide  DSL  in  a 
remote  area  if  the  company  is  blocked  from  carrying  traffic  on  its  own  high-speed 
lines  to  the  Internet.  If  the  existing  interLATA  restrictions  did  not  apply  to  IP  data, 
the  Bella  would  be  able  to  bring  high-speed  Internet  access  to  rural  areas  much 
sooner. 

AT&T  contends  that,  in  order  for  it  to  have  incentive  to  deploy  cable  modem 
broadband  service,  it  i  ^eds  not  only  to  compete  in  all  of  the  vanous  Internet  mar¬ 
kets,  but  also  to  tie  to,  .ither  its  services  in  vertical  markets,  to  leverage  its  power 
from  one  market  to  me  next.  All  that  the  Bell  companies  seek,  by  contrast,  is  the 
ability  simply  to  compete  in  the  Internet  markets. 

The  existing  prohibitions  on  the  Bell  companies  in  carrying  Internet  traffic  also 
prevent  full  competition  in  the  backbone  market.  There  is  a  strong  public  interest 
in  competitive  parity  among  major  backbone  providers.  Indeed,  it  is  only  because 
of  competitive  parity  that  the  major  backbone  providers  have  had  an  incentive  to 
maintain  high-qualit>[  peering  arrangements  with  each  other.  Competitive  parity 
among  backbone  providers  is  in  serious  peril,  however.  The  Big-Three  long-distance 
companies  could  soon  dominate  the  market,  discriminate  against  other  backbone 
providers,  and  drive  customers  to  their  own  backbones.  This  would  enable  the  back¬ 
bone  provider  to  leverage  downstream  its  backbone  market  power  into  the  ISP  and 
content  markets. 

Bell  entry  into  the  Internet  backbone  market  would  preserve  competitive  parity, 
however.  With  their  resources,  the  Baby  Bells  could  rapidly  enter  the  backbone  mar¬ 
ket  and  be  treated  as  peers  by  the  existing  major  backbone  providers. 

Second,  under  existii^  law,  there  is  a  regulatory  overhang  on  all  local  phone  com¬ 
panies  because  the  FCC  is  threatening  to  impose  the  entirety  of  telephone  regula¬ 
tion,  including  unbundling  requirements,  on  telephone  companies  engaged  in  the 
Internet  market.  This  is  a  further  deterrent  to  investment  in  DSL:  If  a  company 
cannot  recover  any  meaningful  profit  from  its  investment  because  of  onerous 
unbundling  rules  that  were  desired  for  an  entirely  different  medium,  common 
sense  tells  us  that  will  deter  investment.  The  existing  regulatory  posture  vet  again 
highlights  the  gross  regulatory  disparity  that  current^  exists  between  cable  compa¬ 
nies  and  telephone  companies  and  that  thwarts  the  kind  of  real  competition  on  the 
Internet  that  would  benefit  consumers. 

In  the  end,  the  fundamental  issue  with  respect  to  the  Internet,  as  with  all  tele¬ 
communications,  is  how  to  allow  the  consumer  to  communicate  with  and  obtain  in¬ 
formation  from  anyone  anywhere  in  the  world.  There  are  only  two  ways  this  can 
occur:  either  (i)  monopoly  control  of  the  entire  network  of  wires  and  connections,  or 
(ii)  a  network  of  networks  governed  by  principles  of  interconnection,  open  access, 
and  free  competition.  The  choice  between  those  two  approaches  for  the  Internet  now 
faces  this  Congress.  The  choice  must  be  made,  and  inaction  itself  will  be  a  choice. 
Will  Congress  side  with  AT&T  and  the  cable  giants  and  allow  a  replay  of  the  20th 
century — this  time  in  the  Internet  market  rather  than  the  telephone  market?  Or 
will  the  Congress  heed  the  lessons  of  hiatorr  and  ensure  open  access,  freedoni  of 
choice,  interconnection,  and  competition  on  the  Internet?  We  believe  that  the  right 
decision  is  clear,  that  Congress  should  ensure  open  access  and  free  and  fair  competi¬ 
tion  on  the  Internet. 

Tliank  you. 

Mr.  Hyde.  Mr.  Vradenburg. 
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STATEMENT  OF  GEORGE  VRADENBURG,  SENIOR  VICE 
PRESIDENT,  AMERICA  ONLINE,  DULLES,  VA 

Mr.  VRADENBURG.  Thank  you,  Mr.  Chairman,  Ranking  Minority 
Member  Conyers.  And  I  too  want  to  commend  Congressman  Good- 
latte  and  Boucher  for  introducing  this  lemslation  which  addresses 
what  we  at  AOL  think  is  perhaps  one  of  the  most  important  issues 
regarding  the  future  development  of  the  Internet. 

I  want  to  take  up  on  the  theme,  Mr.  Conyers,  that  you  raised, 
the  consumer.  One  of  the  most  remarkable  things  about  what  has 
happened  on  the  Internet  is  the  extent  to  which  the  consumers  are 
taking  on  board  this  Internet  phenomenon.  They  are  adopting  the 
Internet,  far  outpacing  the  predictions  of  anyone  a  few  yiears  ago; 
and  they  are  adopting  the  Internet  at  a  rate  which  exceeds  the 
adoption  of  television,  of  radio,  of  any  other  medium  in  history. 
Every  month  1.5  million  Americans  are  joining  the  online  world, 
brinmng  the  percentage  of  the  U.S.  population  now  using  the  Inter¬ 
net  from  zero  in  1990  to  over  30  percent  today. 

In  addition  to  the  number  or  consumers  coming  online,  busi¬ 
nesses  are  going  online  as  well.  And  with  each  new  business  comes 
some  more  competition  in  this  space.  What  is  remarkable  is  that 
there  is  competition  at  every  level  of  the  value  chain.  There  is  com¬ 
petition  among  6,000  Internet  service  providers.  There  is  competi¬ 
tion  among  a  variety — scores  of  portals  and  their  millions  of  Web 
sites.  And  there  is  competition  at  a  fierce  level,  a  primitive  level 
at  every  level  of  this  value  chain. 

This  competition  has  spurred  enormous  innovation  and  has 
brought  consumer  prices  down.  And  attached  to  my  testimony  you 
will  see  exactly  what  the  product  has  been  for  American  consum¬ 
ers;  falling  prices,  improving  service. 

Amazingly,  all  this  power,  all  this  competition  and  choice  today 
is  coming  to  residential  consumers  through  one  telephone  line,  a 
voice  telephone  system  built  for  another  purpose  in  another  age. 
But  all  of  this  competition  is  coming  through  that  one  telephone 
line  and  that,  Mr.  Chairman,  is  the  secret  sauce  of  this  Internet. 

The  single  telephone  line  on  which  the  Internet  rests  is  open  to 
all  competitors  on  the  same  terms.  As  a  result,  there  are  virtually 
no  barriers  to  entry  into  this  marketplace.  There  are  no  last  mile 
gatekeepers  deciding  who  can  get  in  and  not  get  into  the  Internet 
business.  The  appeal  of  a  product  in  the  marketplace  rather  than 
who  owns  the  wire  is  what  determines  success.  And  consumers  can 
select  the  Internet  service  of  their  choice  rather  than  the  one  cho¬ 
sen  for  them  by  the  wire  line  carrier. 

Now,  the  reason  that  the  wire  is  open  is  a  series  of  decisions  in 
an  antitrust  context  that  the  courts  have  made  and  this  Congress 
has  made  over  the  last  30  years  to  assure  that  that  infrastructure 
is  open  to  all  comers.  And  as  a  result,  consumers  are  the  drivers 
and  the  beneficiaries  of  this  fierce,  competitive,  and  open  environ¬ 
ment.  The  government  has  simply  kept  the  playing  field  open  and 
level.  Soon  the  Internet  is  going  to  be  available  to  broadband 'ca¬ 
pacity,  as  Mr.  Barr  noted. 

And  in  that  world,  Internet  services  are  going  to  include  voice, 
video  and  data  services,  all  three  of  them  in  a  convergent  mix.  And 
while  toda/s  broadband  services — excuse  me,  narrowband  services 
run  over  a  single  telephone  wire,  it  is  possible' in  the  future  that 
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these  broadband  services  will  run  on  a  tapestry  of  multiple  systems 
including  telephone,  cable,  satellite,  and  wireless. 

Yet  over  the  next  few  years,  the  most  likely  carriers  of  these 
services  are  going  to  be  our  telephone  and  our  cable  systems.  Yet 
those  two  systems  have  different  histories,  subject  to  different  reg¬ 
ulatory  treatment  by  the  government.  Telephone  system  is  open 
and  transparent,  pursuant  to  policies  of  antitrust  courts  and  this 
Congress,  and  cable  remains  a  regulated  monopoly  closed  to  com¬ 
petitive  forces  and  notwithstanding  the  best  efforts  of  this  Congress 
to  the  contrary. 

In  an  age  of  convergence  when  the  Internet’s  digital  technology 
is  illuminating  the  historic  distinction  between  voice  and  video  and 
data,  we  can  no  longer  pursue  a  fundamentally  schizophrenic  atti¬ 
tude  between  these  two  historic  voice  and  video  items.  We  must 
choose  between  competition,  the  choice  of  the  antitrust  courts  in 
the  telephone  context  and  the  1996  act  and  the  regulated  monop¬ 
oly,  the  path  taken  by  the  cable  industry. 

The  adoption  of  an  industrial  policy  specifically  favoring  one  par¬ 
ticular  competitor  or  technology  such  as  cable  is  fundamentally  in¬ 
compatible  with  a  digital  convergence  that  is  happening  in  the 
Internet  as  well  as  the  command  of  our  national  economic  policy. 
The  competitive  economic  outcomes  and  not  government  choice  are 
the  best  protectors  of  the  consumer  welfare. 

The  bills  before  this  committee  go  a  long  way  toward  remedying 
the  situation.  We  commend  Messieurs  Goodlatte  and  Boucher  for 
their  approach.  It  is  one  that  relies  on  our  antitrust  history,  is  for¬ 
ward  looking,  and  is  market  driven.  It  is  consistent  with  the  gov¬ 
ernment’s  policy  over  the  last  3  decades  to  rely  on  competition  and 
not  regulation  to  enhance  consumer  welfare. 

Every  member  of  this  committee  is  well  aware  of  the  most  fa¬ 
mous  antitrust  case  in  this  Nation’s  history,  the  United  States  v. 
AT&T.  That  consent  decree  resolved  the  AT&T  case  and  ushered 
in  an  era  of  consumer  choice  in  long  distance  and  telephone  equip¬ 
ment  that  unquestionably  has  benefited  every  one  of  your  constitu¬ 
ents. 

As  we  even  the  broadband  world,  real  and  substantial  threats 
are  emerging  to  the  Internet  access  market.  Strong,  immediate,  un¬ 
equivocal  congressional  action  is  needed  to  preserve  competition 
and  openness.  The  Goodlatte-Boucher  legislation  does  this  by  nar¬ 
rowly  prescribing  anticompetitive  actions  in  this  field.  And  we  urge 
you  to  move  quickly  on  that  legislation,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you  Mr.  Vradenburg. 

[The  prepared  statement  of  Mr.  Vradenburg  follows:] 

Prepared  Statement  of  George  Vradenburg,  senior  vice  president,  America 

Online,  Dulles,  VA 

introduction 

Chairman  Hyde,  Ranking  Member  Conyers,  members  of  the  Committee,  good 
morning.  Thank  you  for  asking  America  Online  to  testify  before  the  Committee 
today  on  two  important  pieces  of  legislation: 

•  H.R.  1686,  “The  Internet  Freedom  Act”,  introduced  by  Congressman  Good¬ 
latte;  and 

•  H.R.  1685,  ‘The  Internet  Growth  and  Development  Act  of  1999”,  introduced 
by  Congressman  Boucher,  both  Members  of  this  Committee. 
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These  bills,  and  this  hearing,  are  important  parts  of  Congress’  ongoing  consider¬ 
ation  of  issues  that  are  critical  to  the  future  of  the  American  economy  and  society 
as  we  move  further  into  the  Information  Age.  We  hope  you  will  act  swiftly  and  deci¬ 
sively  to  prevent  certain  kinds  of  anti-competitive  behavior  that  threaten  consumer 
welfare  by  stifling  competition  in  the  market  for  Internet  access. 

THE  INTERNET  TODAY:  COMPETITIVE  MARKETS  BENEFITTING  CONSUMERS 
How  and  W/iy  the  Internet  Has  Grown 

Unlike  any  other  communications  technology  that  has  preceded  it,  the  growth  of 
the  Internet  is  a  truly  remarkable  phenomenon.  In  only  a  few  short  years,  the  me¬ 
dium  has  literally  transformed  the  way  Americans  communicate,  engage  in  com¬ 
merce,  educate  themselves  and  even  participate  in  our  democracy.  An  untold  num¬ 
ber  of  new  entrepreneurs  have  discovered  that  if  they  build  something  on  the  Inter¬ 
net — a  Website,  a  business  or  a  new  access  service — thousands,  even  millions,  will 
come.  Always  open  for  business,  always  open  to  new  ideas,  the  Internet  is  perhaps 
the  most  dynamic  force  in  our  society  and  economy  today. 

It  has  become  a  cliche  to  call  the  Internet  “revolutionary”.  But,  as  we’ve  seen 
throughout  the  20th  centuiy,  revolutions  come  and  go.  The  Internet’s  truly  world¬ 
changing  impact  is  evolutionary',  it  is  Quickly  causing  fundamental  and  lasting 
changes  in  the  ways  society,  and  the  worla  economy  itself,  operates. 

The  impact  of  the  Internet  economy  already  is  stunning.  A  recent  University  of 
Texas  study  concluded  that  today’s  Internet  economy,  measured  by  the  value  of 
goods  and  services  flowing  through  it,  is  valued  at  $301  billion.  Let  me  put  that  fig¬ 
ure  in  perspective.  The  Internet  economy  already  is  bigger  than  the  telecommuni¬ 
cations  sector  ($270  billion)  and  is  fast  closing  in  on  the  auto  industry  ($350  billion). 
Yet,  the  Internet  is  in  its  infancy  and  your  policy  choices  will  have  an  enormous 
impact  on  its  future. 

llie  most  significant  aspect  of  this  online  phenomenon  in  many  ways  is  the  deme 
to  which  consumer  choice  and  competition  at  all  levels  of  the  Internet  marketplace 
have  fueled  iU  astounding  growth.  Consumers'  Internet  adoption  rates  are  far  out¬ 
pacing  the  predictions  of  even  the  most  aggressive  analysts  only  a  few  short  years 
ago— and  far  outpace  the  track  record  of  any  other  meaium  in  history.  More  than 
half  of  American  households — a  total  of  53  million — now  own  PCs.  And  about  one- 
third  of  American  households  now  have  access  to  the  Internet.  Every  month,  nearly 
1.5  million  Americans  join  the  online  world  for  the  first  time,  bringing  the  percent¬ 
age  of  the  US  population  online  from  nearly  zero  in  1990  to  over  30  oercent  today. 
Indeed,  the  number  of  online  households  in  the  United  States  grew  oy  a  factor  of 
eight  between  1994  and  1998. 

In  five  years,  nearly  60  percent  of  Americans  are  expected  to  be  online.  This  same 
rapid  growth  path  can  be  seen  throughout  the  world,  where  the  number  of  online 
users  is  expected  to  reach  250  million  by  the  year  2002.  As  one  would  expect  from 
all  of  these  online  users,  traffic  on  the  Internet  is  doubling  every  100  days.  Analysts 
are  predicting  that  by  2002  consumers  will  spend  nearly  $43  billion  a  year  online, 
compared  to  $8  billion  last  year. 

The  Internet  often  is  referred  to  as  a  “network  of  networks”.  Its  power  and 
strength  is  rooted  in  its  open  architecture,  one  where  ail  networks  are  voluntarily 
interconnected,  where  each  network  delivers  its  traffic  to  other  networks  in  bartered 
peering  arrangements  and  where,  as  a  consequence,  every  person  on  any  network 
can  reach  every  other  person  on  any  other  network.  As  more  and  more  networks, 
of  ever-increasing  capacity,  are  added  to  this  “network  of  networks”,  every  consumer 
and  business  benefits. 

Amazingly,  all  of  this  power  is  today  delivered  to  residential  consumers  over  a 
single  “last-mile”  infrastructure  consisting  of  local  telephone  lines  built  for  an  en- 
tir^y  different  purpose — namely,  local  voice  service.  Through  this  “last  mile,”  more 
than  6000  competing  Internet  service  providers,  or  ISPs,  offer  a  wide  variety  of 
price,  feature  and  service  packages  to  residential  and  business  customers  alike.  In 
just  five  short  years,  a  system  has  emerged  that  serves  over  90%  of  Americans  with 
competing  ISPs  with  local  dial-up  connections. 

Competition  among  ISPs  has  been  crucially  important  to  the  widespread  adoption 
of  the  internet  by  Americans.  As  explained  in  tne  attached  charts,  competition  to 
offer  consumers  Internet  access  has  brought  prices  for  Internet  access  down  to  a 
greater  degree,  and  much  more  quickly,  than  they  ever  would  have  come  down  in 
an  environment  with  only  a  few  providers.  (See  Exhibit  A).  ISP  competition  has 
raised  the  quality  of  Internet  access  service  ^d  expanded  the  range  of  Internet  fea¬ 
tures  available  to  consumers  at  all  points  in  the  Internet  value  chain.  From  the 
adoption  of  flat  rate  pricing  to  rapid  innovation  in  business  models,  no  ISP  has  been 
able  to  avoid  the  need  to  excel  in  this  market. 
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Consumers  are  the  drivers— and  the  ultimate  beneficiaries — of  this  fierce  competi¬ 
tive  and  open  environment.  There  are  virtually  no  barriers^to  entry  into  the  Internet 
marketplace  and  no  gatekeepers  collecting  tolls  from  new  businesses.  As  a  result, 
consumers  have  seen  their  product  choices  expand,  have  been  granted  access  to  a 
wealth  of  information  historically  available  only  to  those  with  means,  and  have  been 
empowered  to  participate  in  civic  life  in  ways  that  were  previously  unimaginable. 

The  Multidimensional  Broadband  Future 

Soon,  the  Internet  will  be  available  not  only  over  today’s  “narrowband”  tech¬ 
nologies  but  also  through  “broadband”  connections  100  times  faster  than  today's  ac¬ 
cess  speeds.  That  transition  is  beginning  even  now. 

As  oroadband  becomes  widely  available,  affordable  and  easy  to  use,  we  would  ex¬ 
pect  all  ISPs  to  use  that  technology  to  meet  the  needs  of  consumers,  small  busi¬ 
nesses  and  the  entire  American  population  in  new  ways  we  have  only  begun  to 
imagine. 

Online  shopping — and  online  selling — will  explode  as  more  sophisticated  tech¬ 
nologies  expand  the  range  of  products  and  services  available  online  and  make  it  pos¬ 
sible  to  view,  tour,  test  and  even  “try  on”  a  range  of  products. 

Beyond  online  shopping  will  come  the  home  office.  Telecommuting — involving  ev¬ 
eryone  from  typists  to  traders — will  come  into  the  mainstream  through  broadband’s 
capabilities,  benefiting  cities  across  the  country  through  reduced  traffic  and  pollu¬ 
tion  and  pving  businesses  and  employees  much  needed  flexibility.  One-person  Inter- 
net-based  operations  will  compete  with  multinational  corporations,  creating  whole 
new  local  industries. 

As  broadband  expands  the  capabilities  of  the  Internet,  its  role  will  expand  as  soci¬ 
ety’s  “great  leveler’’ — putting  world-class  resources,  the  widest  range  of  products  and 
services,  and  even  access  to  the  outside  world  at  the  fingertips  of  anyone  capable 
of  flmping  a  switch  or  dialing  a  telephone. 

Wnile  today’s  Internet  is  ouilt  on  a  single  telephone  access  platform,  broadband 
Internet  has  the  potential  to  be  built  on  multiple  access  platforms — telephone,  cable, 
satellite  and  wireless.  AOL's  vision  for  residential  Internet  access  is  one  of  a  true 
“broadband  tapestry.”  In  a  multiple-platform  environment,  consumer  choice  and 
competition  can  ana  should  be  enhanced,  not  limited.  Internet  rivals  should  be  able 
to  offer  a  wide  range  of  new  Internet  applications,  using  different  speeds  and  plat¬ 
forms.  In  fact,  the  consumer  need  not  be  aware  of  which  access  technology  its  Inter¬ 
net  service  provider  is  using— the  consumer  cares  about  service  and  applications, 
not  technolo^. 

Realistically,  however,  the  next  few  years  will  see  two-way  broadband  access  to 
the  Internet  for  the  consumer  marketplace  will  be  offered  primarily  through  two 
sources,  both  wireline — DSL  through  traditional  phone  lines  and  cable  modems  over 
cable  systems.  In  the  case  of  DSL,  telephone  companies  offer  non-exclusive  and  non- 
discriminatory  interconnection  arrangements  for  these  telecommunications  services. 
We,  and  our  Internet  competitors,  have  entered  into  such  arrangements  with  the 

Sect  of  higher  speed  Internet  services  and  more  robust  applications  becoming 
y  available  in  neighborhoods  accessible  by  DSL  by  the  end  of  the  year.  As  I 
will  discuss  a  bit  later,  cable  however,  poses  some  serious  problems. 

Other  broadband  access  technologies  will  also  become  available  at  some  point  in 
the  future  that  will  permit  Internet  customers  unprecedented  choice  and  flexibility. 
In  fact,  iust  recently  AOL  announced  an  alliance  with  Hughes  Electronics  to  help 
bring  a  hybrid  form  of  high-speed  Internet  access  through  satellite  to  consumers  by 
early  next  year.  As  a  result,  consumers  will  be  able  to  benefit  from  affordable,  con¬ 
venient  and  faster  Internet  service  even  if  they  live  in  traditionally  hard-to-serve 
communities  like  rural  areas.  But  even  this  satellite-based  system  will  continue  to 
partially  utilize  the  telephone  network. 

THE  POLICY  CHALLENGE:  PRESERVING  THE  COMPETITIVE  ENVIRONMENT 

As  stated  above,  competition,  openness  and  consumer  choice  are  the  essential  in¬ 
gredients  of  the  success  of  the  Internet,  whether  consumers  access  the  Internet 
through  narrowband  or  broadband.  In  the  telephone  environment,  the  move  from 
narrowband  to  broadband  will  preserve  those  elements.  But  the  cable  industry's  in¬ 
tention  to  close  their  systems  threatens  the  Internet’s  success  by  stifling  consumer 
choice  and  competition  in  Internet  access.  Unlike  in  other  broadband  facilities,  cable 
companies  do  not  plan  to  offer  access  to  Internet  services.  The  cable  industry  insists 
that  a  customer  purchase  the  cable-owned  or  affiliated  Internet  service  before  buy¬ 
ing  or  accessing  a  competitive  Internet  service. 

TVo  recent  events  underline  the  fact  that  the  “closed  system”  model  has  been  cho¬ 
sen  by  the  cable  industry  solely  as  a  means  to  exercise  its  market  power  in 
broadband  to  the  detriment  of  competition: 
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•  A  GTE  test  over  its  cable  system  in  Clearwater,  Florida,  demonstrates  that 
cable  systems  are  technically  able  to  support  competitive  Internet  access  pro- 
viders-^espite  cable  industry  claims  to  the  contrary; 

•  The  general  counsel  of  the  Nation's  second  largest  cable  company  testified  be¬ 
fore  a  Congressional  committee  last  week  that  his  own  company  has  the  tech¬ 
nical  ability  to  offer  open  Internet  access,  but  will  not  do  so  for  business  rea¬ 
sons. 

This  practice  has  at  least  three  adverse  consequences. 

First,  it  eliminates  competition  in  the  access  market,  thereby  challenging  the 
Internet  model  that  has  kept  prices  falling  and  service  quality  rising  over  the  last 
several  years. 

Second,  it  forces  consumers  to  pay  twice  to  get  the  Internet  service  of  their  choice, 
thus  depriving  moderate  and  low  income  families  of  the  benefits  of  competition  in 
cable-based  Internet  service. 

Third,  it  discriminates  in  service  quality  between  the  cable-owned  Internet  service 
providers — whose  content  is  directly  accessible — and  independent  Internet  service 
providers — whose  content  is  only  indirectly  available  through  the  Internet.  To  make 
matters  worse,  the  cable  companies  have  even  stated  their  intention  to  preclude  ac¬ 
cess  to  content  otherwise  available  to  the  consumer  on  the  Internet,  material  with 
which  the  cable  system  does  not  wish  to  compete,  including  video  material  longer 
than  ten  minutes. 

The  Congressional  Choice 

With  the  threat  to  Internet  competitiveness  looming,  H.R.  1686  and  H.R.  1686 
mark  an  important  step  in  ensuring  that  that  Internet  of  today  serves  as  the  model 
for  tomorrow.  As  both  Dills  recognize,  technologies  are  converging  and  all  services — 
voice,  data,  video  and  others — are  beginning  to  be  offered  over  traditionally  distinct 
voice  or  video  platforms.  As  a  result,  old  regulatory  classifications  will  not  be  sus¬ 
tainable.  Pro-competitive  policies  reflecting  regulatory  parity  must  become  a  clear 
priority.  Congress  should  not  fhvor  one  technology  platform  over  another  through 

f  ublic  policy  or  regulatory  disparities,  or  adopt  or  acquiesce  to  policies  that  hobble 
ntemet  deployment  and  use.  — 

As  is  reflected  in  the  two  bills  before  this  committee,  Congress  long  has  believed 
that  its  responsibility  to  preserve  competition  is  broad  based:  the  Nation's  legal 
framework  encourages  competition  at  all  levels,  and  ensures  that  market  failures 
are  minimized  by  proscribing  specific  kinds  of  conduct. 

The  most  important  way  that  Confess  has  acted  to  encourage  competition  and 
prevent  market  failures  is  by  establisning  a  broad  framework  of  antitrust  laws  that 
nave  operated  for  more  than  a  century  to  preserve  competition  in  all  the  Nation’s 
ind\«stries  and  to  preempt  the  ability  of  competitors  with  market  power  from  exer¬ 
cising  that  market  power  to  the  detriment  of  consumers. 

While  the  antitrust  laws  are  often  invoked  to  redress  market  failures  after  they 
occur,  they  are  intended  to  encourage  competition  in  all  markets,  whether  they  be 
emerging  markets  or  mature  markets.  As  the  Supreme  Court  has  said,  the  antitrust 
laws  are  “designed  to  be  a  comprehensive  charter  of  economic  liberty  aimed  at  pre¬ 
serving  free  and  unfettered  competition  as  the  rule  of  trade.”  Northern  Pacific  Rail¬ 
way  Co.  V,  United  States,  356  U.S.  1,  4  (1958). 

The  antitrust  laws  are  based  on  a  foundation  much  more  concrete  than  just  a  de¬ 
sire  to  ensure  general  notions  of  fairness  in  the  marketplace.  The  Sherman  Act  re¬ 
flects  the  assumption  that  competition  is  the  best  meth^  of  allocating  resources  in 
a  free  market  and  the  Congressional  judgment  that  ultimately,  competition  will 
produce  not  only  lower  prices  but  also  better  goods  and  services.  Neither  Congress 
nor  the  courts  apply  different  standards  to  anti-competitive  situations  based  on  the 
age  or  maturity  of  the  market— evidence  of  anti-competitive  intent  remains  the 
touchstone. 

Antitrust  laws  and  principles  have  preserved  and  enhanced  consumer  welfare  in 
countless  industries,  including  the  telecommunications  industry  and  the  mass 
media.  Members  with  longer  memories  will  recall  that  the  antitrust  laws  required 
megor  changes  in  the  ways  that  motion  picture  studios  could  be  involved  in  the  dis¬ 
tribution  and  exhibition  of  their  products.  Antitrust  concepts  were  applied  to  per¬ 
ceived  discrimination  by  broadcast  networks  in  the  acquisition  of  inde^ndent  tele¬ 
vision  programming.  Confess  used  antitrust  concepts  to  prevent  the  cable  industry 
fix)m  snuffing  out  emerging  competition  in  satelhte  pro^amming.  The  antitrust 
laws  have  been  applied  numerous  times  to  correct  real  cmd  potential  problems  with 
price  fixing,  technology  transfer,  and  mergers  and  acquisitions. 

And,  every  Member  of  this  Committee  is  well  aware  of  one  of  the  most  famous 
antitrust  cases  in  our  Nation's  history.  The  consent  decree  that  resolved  the  AT&T 
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case  ushered  in  a  new  era  of  customer  choice  in  long  distance  and  telephone  equip- 
ment  that  unquestionably  has  benefited  every  one  of  your  constituents.  In  fact,  Con¬ 
gress  has  sought  to  build  on  the  benefits  of  the  AT&T  divestiture:  the  1996  Tele¬ 
communications  Act  was  enacted  after  a  decade  of  effort  to  further  stimulate  com¬ 
petition  in  the  delivery  of  telecommunications  services.  In  that  Act,  Congress  contin¬ 
ued  its  historical  efforts  to  ensure  that  all  Americans  have  the  best  and  lowest  cost 
services  in  telecommunications  through  various  initiatives  aimed  at  promoting  com¬ 
petition  through  open  access  for  competitors.  Clearly  these  principles  of  openness 
have  enabled  the  Internet  to  develop  and  give  in  ways  that  would  never  have  been 
possible  in  the  closed  environment  of  the  pre-consent  decree  era. 

As  we  move  to  the  broadband  world,  real  and  substantial  threats  are  emerging 
to  the  competitive  Internet  access  market  that  necessitate  strong,  immediate  and 
unequivocal  Congressional  action  to  preserve  competition  and  openness  in  the  Inter¬ 
net  marketplace  across  all  facilities. 

The  Goodlatte/Boucher  legislation  does  this  by  proscribing  specific  kinds  of  anti¬ 
competitive  conduct  that  would  threaten  the  continuation  of  today's  fierce  competi¬ 
tion  in  the  Internet  access  market  as  we  move  to  the  broadband  world.  The  legisla¬ 
tion  does  so  for  the  right  reasons:  to  ensure  that  consumers  have  choices  in  prices 
and  services,  and  to  ensure  that  Congressional  policy  to  mandate  and  encourage 
competition  in  the  delivery  of  telecommunications  services  at  all  levels  is  not 
thwarted. 


CONCLUSION 

The  goal  of  Congress  in  preserving  and  enhancing  competition  in  Internet  mar¬ 
kets  should  be  similar  to  how  it  is  dealing  with  other  Internet-related  issues:  to  rely 
increasingly  on  the  marketplace,  and  less  on  regulation,  to  provide  the  greatest  con¬ 
sumer  benefits.  That  is  one  important  reason  why  antitrust  policy  is  the  right  tool 
to  address  these  issues:  It  focuses  on  existing  or  threatened  market  failures  and 
tries  to  prevent  them. 

Right  now,  Internet  access  is  a  highly  competitive  market  where  entry  costs  are 
low  and  where  business  success  is  achieved  by  better  products  and  services  and 
lower  prices.  This  Internet  DNA  of  choice  and  competition— not  the  gatekeeper  DNA 
of  vertical  integration — should  be  our  guiding  star.  If  gatekeepers  want  to  play  in 
the  new  Internet  game,  we  should  require  them  to  play  by  Internet  rules.  We  owe 
consumers  no  less. 

Congress  can  do  that  in  the  best,  simplest,  and  clearest  way  by  passing  the  Good- 
latte-Boucher  legislation  and  establishing  principles  based  on  competition  and 
choice  for  the  Internet  access  marketplace. 

Thank  you  again  for  inviting  me  to  share  our  views.  I  look  forward  to  your  ques¬ 
tions. 


63-550  -  00  -  2 
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Mr.  Hyde.  Next  Mr.  Wasch. 

STATEMENT  OF  KEN  WASCH,  PRESIDENT,  SOFTWARE  AND 

INFORMATION  INDUSTRY  ASSOCIATION,  WASHINGTON,  DC 

Mr.  Wasch.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee.  And  thank  you  for  the  opportunity  to  testify  before  you 
today.  The  Software  and  Information  industry  Association  was 
formed  in  January  of  this  year  through  the  merger  of  the  former 
Software  Publishers  Association  and  the  Information  Industry  As¬ 
sociation. 

We  represent  over  1,400  companies  who  produce  valuable  infor¬ 
mation  and  software  products  crucial  to  the  growth  of  electronic 
commerce.  Every  few  years -the  computer  industry  experiences  the 
advent  of  new  technologies  that  dramatically  change  how  comput¬ 
ers  are  used  and  how  we  access  information. 

While  much  has  been  accomplished  in  the  last  15  years  in  terms 
of  creating  and  enhancing  this  crucial  infrastructure,  the  fact  of  the 
matter  is,  Mr.  Chairman,  that  most  people  today  access  the  Inter¬ 
net  through  28.8  baud  modems.  These  connections  are  much  too 
slow  to  receive  or  send  robust  products  such  as  complex  interactive 
services  or  further  convergence  of  voice,  data,  and  video  products 
that  are  in  the  marketplace  today  but  generally  available  only  to 
large  businesses. 

These  products  could  easily  be  available  to  smaller  enterprises 
and  consumers  as  well  and  would  ensure  that  the  Internet  becomes 
an  even  more  valuable  medium  for  U.S.  consumers  and  an  even 
gi  eater  engine  of  economic  growth. 

We  are  on  the  verge  of  a  roll-out  of  broadband  Internet  services. 
As  the  principal  representative  of  the  code  and  content  companies, 
SIIA  is  concerned  that  consumers  be  able  to  choose  how  they  wish 
to  access  the  Internet.  Consumer  choice,  not  controls  by  the  govern¬ 
ment  or  of  certain  favored  players,  is  the  proven  way  to  assure  a 
competitive,  vibrant  marketplace. 

Competition  among  all  segments  of  Internet  transport  industries 
assures  that  consumers  retain  the  freedom  to  select  both  the  means 
by  which  they  access  the  Internet  and  the  service  provider  whose 
offerings  of  code  and  content  best  meets  their  needs.  Internet 
transport  providers  such  as  telephone,  cable,  wireless  and  satellite 
companies  should  not  be  enabled — should  not  be  able  to  engage  in 
anticompetitive  practices  that  frustrate  or  forestall  consumer 
choice.  Predominant  carriers  that  are  able  to  control  unfairly  the 
initial  access  to  the  Internet  by  bundling  advanced  communications 
services  can  also  limit  consumer  purchases  of  Internet  services,  in¬ 
cluding  the  valuable  code  and  content  that  customers  want. 

The  ability  of  any  provider  of  broadband  services  to  gain  an  un¬ 
fair  advantage  through  a  monopoly  control  of  its  services  and  in¬ 
tentionally  preclude  consumer  access  to  multiple  Internet  providers 
is  a  worrisome  development.  Consumers  may  effectively  be  denied 
choice  in  terms  of  the  content  that  would  otherwise  be  readily  and 
easily  available  to  them.  We  echo  the  comments  of  Mr.  Vradenburg, 
sitting  to  my  left,  that  consumers  will  not  be  served  if  there  are 
last-mile  gatekeepers. 

Let  me  be  clear,  Mr.  Chairman.  We  are  not  concerned  that  cer¬ 
tain  Internet  content  will  be  blocked  completely  from  access.  Rath- 
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er,  the  industry  believes  it  benefits  no  one  if  transport  providers 
through  unfair  monopoly  control  can  bundle  services  selectively 
and  hinder  consumers  from  viewing  and  purchasing  online  prod¬ 
ucts  and  services.  All  ISPs  have  the  ability  to  cache  content  so 
their  customers  can  access  it  faster.  In  addition,  ISPs  frequently 
customize  the  first  screen  customers  see  when  accessing  the  Inter¬ 
net. 

However,  we  cannot  minimize  the  impact  of  having  content  selec¬ 
tion  by  the  ISP,  especially  if  the  broadband  service  provider  is  the 
only  transport  service  realistically  available  to  the  customer  that 
the  provider  offers  no  choice. 

Any  broadband  carrier  that  can  exercise  unfair  market  power 
that  adversely  affects  the  consumer  choice  of  Internet  service  pro¬ 
vider  can  also  effectively  foreclose  the  distribution  vehicle  to  code 
and  content  products  of  all  typos. 

Let’s  consider  an  example  in  a  situation  where,  let’s  say,  the 
opening  screen  of  a  favorite  ISP  promoted  Visa  instead  of 
Mastercard  or  American  Express  as  the  credit  card  of  choice  or 
Reuters  rather  than  Bloomberg  as  the  favorite  news  source.  The 
firm  not  selected  for  this  preferential  treatment  would  not*  nec¬ 
essarily  be  blocked  from  customer  access,  but  it  is  clear  that  a  tilt¬ 
ing  of  the  playing  field  can  have  an  enormous  impact  on  which 
products  or  services  are  even  known  to  consumers,  let  alone  used 
by  them. 

We  would  not  be  concerned  if  there  existed  a  wide  range  of 
broadband  providers  and  each  makes  his  own  independent  selec¬ 
tions.  Now,  the  SIIA  policy  gi'oup  had  a  very  spirited  debate  con¬ 
cerning  this  issue,  and  we  do  not  at  this  point  take  any  position 
on  the  specific  provisions  of  the  Boucher-Goodlatte  legislation.  We 
have  a  series  of  questions  we  would  like  the  committee  to  consider 
and  those  are  contained  within  my  written — my  broader  written 
statement. 

In  conclusion,  the  broadband  marketplace  must  be  competitive, 
allowing  code  and  content  providers  the  maximum  choice  in  how 
they  deliver  and  how  consumers  access  products  and  services  on 
the  Internet.  Thank  you. 

Mr.  Hyde.  Thank  you,  Mr.  Wasch. 

[The  prepared  statement  of  Mr.  Wasch  follows:] 

Prepahki)  Statement  of  Ken  Wasch,  pke.sident,  Software  and  Information 
Industry  Association,  Washington,  DC 

Good  morning,  Mr.  Chairman  and.  Members  of  the  Committee,  and  thank  you  for 
the  opportunity  to  testify  before  you  today  as  you  consider  H.R.  1685  and  H.R.  1686. 
My  name  is  Ken  Wasch,  and  I  am  President  of  the  Software  &  Information  Industry 
Association  (SIIA). 

SIIA  was  formed  in  January  of  this  year  through  a  merger  of  the  former  Software 
Publishers  Association  and  the  Information  Industry  Association.  SIIA  represents 
1,400  companies  that  produce  valuable  information  and  software  products  crucial  to 
the  growth  of  electronic  commerce.  Our  members  provide  not  only  the  products  that 
ensure  the  continued  growth  of  the  Internet  but  also  the  online  content  and  services 
that  assure  the  Internet  will  be  a  marketplace  where  consumers  can  obtain  the 
types  of  high-quality,  reliable  code  and  content  that  they  demand.  In  many  ways, 
the  Internet  is  still  in  its  infancy,  and  as  the  medium  continues  to  mature,  our 
member  companies  will  continue  to  pave  the  way  for  every  other  industry  that 
strives  to  take  full  advantage  of  electronic  commerce.  As  such,  SIIA  and  its  mem¬ 
bers  have  long  had  a  strong  interest  in  promoting  the  deployment  of  competitive 
services  to  benefit  their  businesses  and  their  customers,  including  competition  in  the 
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backbone  of  the  Internet,  those  lines  of  communication  so  essential  to  the  efficient 
and  rapid  functioning  of  networks. 

EveiV  few  years,  the  computer  industry  experiences  the  advent  of  new  tech¬ 
nologies  that  dramatically  change  how  we  use  computers  and  access  information. 
The  introduction  of  graphical  user  interfaces  fifteen  years  ago  made  computers 
much  easier  for  millions  of  individuals  and  businesses  to  use.  The  mouse  was  in; 
the  “C”  prompt  was  out.  Companies  that  adapted  to  this  change  prospered,  those 
that  did  not  perished.  The  growth  of  local  area  networks  (“LANs”)  in  the  late 
eighties  and  early  nineties  made  it  much  easier  to  share  information  easily  among 
users  around  the  world  and  created  even  greater  opportunities  for  both  the  informa¬ 
tion  and  software  industries  to  offer  new  and  more  useful  products  and  services. 
Once  again,  companies  that  failed  to  incorporate  networking  capabilities  into  their 
operational  infrastructure  were  unable  to  compete  with  those  tnat  had  recognized 
this  shift. 

The  commercialization  of  the  Internet  in  the  mid-1990s  marked  perhaps  the  most 
important  paradigm  shift  in  recent  memor>  and  was  strongly  encouraged  by  our  in¬ 
dustry.  Millions  of  Americans  that  had  never  used  a  computer  now  found  access  to 
the  Internet  to  be  a  compelling  reason  to  purchase  a  computer  and  get  connected. 
The  ^owth  of  the  Internet  has  been  nothing  short  of  phenomenal,  and  has  had  an 
indelible  effect  on  individuals  and  businesses  alike.  It  has  transformed  how  we  com¬ 
municate,  access  information,  shop  and  handle  our  finances.  As  this  medium  contin¬ 
ues  to  evolve  and  accessibility  increases,  more  and  more  goods  and  services,  espe¬ 
cially  information  and  software  products,  will  be  available  online  to  consumers 
around  the  world. 

Growth  of  commerce  on  the  Internet  has  been  possible  because  the  government 
decided  to  step  aside  and  encourage  business  to  take  the  lead.  Its  rapid  deployment 
has  been  dependent,  first  and  foremost,  on  the  construction  and  availability  of  a 
wide  range  of  lines  of  communication  and  points  of  access.  Much  has  been  accom¬ 
plished  in  terms  of  creating  and  enhancing  this  crucial  infrastructure,  but  even 
more  advances  are  on  the  horizon.  The  fact  of  the  matter  is,  Mr.  Chairman,  that 
the  Internet  is  still  accessed  by  most  people  through  narrow-band  28.8  baud 
modems.  These  connections  are  much  too  slow  to  receive  or  send  robust  products, 
such  as  complex  interactive  services  or  the  further  convergence  of  voice,  aata  and 
video  products  that  are  in  the  marketplace  today  but  generally  available  only  to 
large  businesses.  Yet  these  products  could  easily  be  accessible  to  smaller  enterprises 
ana  by  consumers  as  well  and  would  ensure  that  the  Internet  becomes  an  even  more 
valuable  medium  for  U.S.  consumers  and  an  even  greater  engine  of  economic 
growth.  ^ 

We  are  on  the  verge  of  the  next  paradigm  shift — the  rollout  of  broadband  Internet 
services.  Broadband  services  hold  significant  promise,  but  in  order  to  see  the  prom¬ 
ise  realized,  it  is  essential  that  there  be  strong  competition  among  those  that  pro¬ 
vide  initial  points  of  access  to  the  high-speed  lines  ot  communication  that  are  being 

»ed  across  the  nation.  As  noted  above,  the  commercialization  of  the  Internet — 
e  resulting  economic  benefits — were  supported  by  sound  government  policies 
that  encouraged  competition  in  the  telecommunications  market.  Likewise,  the  ex¬ 
pansion  of  high-speed  connections  to  the  home  can  occur  only  if  government  acts 
carefully  to  assure  that  there  is  competition  among  Internet  transport  providers  as 
well.  As  the  principal  representative  of  code  and  content  companies,  SIIA  is  con¬ 
cerned  that  consumers  be  able  to  choose  how  they  wish  to  access  the  Internet.  Con¬ 
sumer  choice,  not  controls  by  the  government  or  certain  favored  players,  is  the  prov¬ 
en  w’av  to  assure  a  competitive,  vibrant  marketplace. 

SIIA  believes  strongly  that  greater  broadband  deployment  and  the  resulting  in¬ 
crease  in  Internet  connection  speeds  to  homes  and  businesses  can  only  enhance  the 
value  of  Internet  services  and  products.  In  fact,  without  the  widespread  deployment 
of  high-speed  services,  the  future  development  of  the  Internet  could  easily  be 
stalled.  Tnere  is  a  role  for  both  incumbent  and  alternative  local  telephone  companies 
to  play  through  more  rapid  deployment  of  advanced  Digital  Subscriber  Line  (“DSL”) 
services  in  all  areas  of  the  country,  both  urban  and  rural.  DSL  technology  offers 
faster  access  to  the  Internet  utilizing  the  existing  telephone  infrastructure  than  the 
common,  much  slow’er  dial-up  services  available  to  most  consumers  today.  The 
broader  availability  of  DSL  services  will  greatly  increase  competition  in  the  provi¬ 
sion  of  Internet  data  transport  by  those  that  own  or  lease  these  lines,  whether  they 
be  incumbent  or  alternative  local  telephone  exchange  companies.  Expansion  of  DSL 
capabilities  represents  a  huge  step  forward  in  consumer  access  to  broadband  serv¬ 
ices,  just  as  emerging  wireless  and  satellite  services  hold  the  promise  of  even  more 
capabilities  for  high-speed  Internet  access. 

This  Committee  foresaw  the  wisdom  of  policies  encouraging  competition  among 
providers  of  land-line  communications  when  it  helped  craft  the  Telecommunications 
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Act  of  1996.  Although  the  goals  of  that  legislation  have  been  slower  to  reach  than 
some  had  hoped,  in  the  three  short  years  since  the  Act  became  law,  its  framework 
has  encouraged  new  investment  and  innovation  in  a  broad-range  of  communications 
service  offerings.  Companies — whether  incumbent  or  local  exchange  carriers,  long 
distance  providers,  and  even  cable,  wireless  or  satellite  service  providers— see  the 
reality  of  increased  competition  a  short  way  down  the  road  and  are  beginning  to  po¬ 
sition  themselves  to  the  make  the  most  of  rapidly  expanding  market  opportunities. 

Our  Association  agrees  wholeheartedly  with  the  approaches  taken  by  Congress  in 
that  Act  and  believes  that  a  similar  approach  must  be  taken  generally  in  regard 
to  laws  that  may  affect  further  development  of  the  communications  infrastructure 
underlying  the  Internet.  Government  interference  must  be  minimized  so  that  com¬ 
petition  can  become  even  more  robust.  The  information  technology  industry — and  by 
consequence  Internet  infrastructure — has  grown  at  tremendous  rates  precisely  be¬ 
cause  these  business  sectors  have  been  free  to  develop  without  excessive  government 
regulation.  This  development  has.  in  turn,  helped  fuel  the  growth  of  the  information 
and  software  industries,  encouraging  the  provision  of  innovative  products  and  serv¬ 
ices  in  even  greater  numbers  to  benefit  both  businesses  and  the  consumer. 

Competition  among  all  segments  of  Internet  transport  industries  assures  that  con¬ 
sumers  retain  the  freedom  to  select  both  the  means  by  which  they  access  the  Inter¬ 
net  and  the  service  provider  whose  offerings  of  code  and  content  best  meets  their 
needs.  Internet  transport  providers,  such  as  telephone,  cable,  wireless  and  satellite 
companies,  should  not  be  able  to  engage  in  anticompetitive  behaviors  that  frustrate 
or  forestall  consumer  choice.  Predominant  carriers  that  are  able  to  control  unfairly 
initial  access  to  the  Internet  by  bundling  advanced  communications  services  can 
also  limit  customer  purchases  of  Internet  services,  including  the  valuable  code  and 
content  that  customers  want.  The  ability  of  any  provider  of  broadband  services  to 
gain  an  unfair  advantage  through  monopoly  control  of  its  services  and  intentionally 
preclude  consumer  access  to  multiple  Internet  service  providers  CTSPs”)  is  a  worri¬ 
some  development.  Consumers  may  be  effectively  denied  choice  in  terms  of  the  con¬ 
tent  would  be  otherwise  readily  and  easily  available  to  them.  Code  and  content  com¬ 
panies  that  would  otherwise  be  encouraged  to  offer  greater  and  more  valuable  serv¬ 
ices  will  be  forestalled  from  creating  innovative  products. 

Let  me  be  clear,  Mr.  Chairman.  We  are  not  concerned  that  certain  Internet  con¬ 
tent  will  be  blocked  completely  from  access.  Rather,  the  industry  believes  it  benefits 
no  one  if  transport  providers,  through  unfair  monopoly  control,  can  bundle  services 
selectively  and  hinder  consumers  in  viewing  and  purchasing  online  products  and 
services.  It  cannot  be  in  the  interest  of  our  industry  or  our  customers,  if  the  compet¬ 
ing,  high-speed  transport  carriers  use  their  position  in  the  market  to  make  decisions 
on  access  for  the  consumer,  rather  than  making  it  easier  consumers  to  exercise  their 
own  choices. 

All  ISPs  have  the  opportunity  to  cache  content  so  that  their  customers  can  access 
it  faster.  In  addition,  ISPs  frequently  customize  the  first  screen  customers  see  when 
first  accessing  the  Internet.  Customers  can  generally  modify  the  first  screen,  and 
many  do  so.  However,  we  cannot  minimize  the  impact  of  having  content  selection 
made  by  the  ISP,  especially  if  a  broadband  service  provider  is  the  only  transport 
service  realistically  available  to  the  customer  and  that  provider  offers  no  choice  in 
the  ISP  available  to  that  customer.  Any  broadband  carrier  that  can  exercise  unfair 
market  power  that  adversely  affects  the  consumer’s  choice  of  Internet  service  pro¬ 
vider  can  also  effectively  foreclose  the  distribution  vehicle  to  code  and  content  prod¬ 
ucts  of  all  types. 

Consider,  for  example,  a  situation  where  the  opening  screen  of  the  favored  ISP 
promoted  Visa,  rather  than  MasterCard  or  American  Express,  as  the  credit  card  of 
choice; -or  Reuters,  rather  than  Bloomberg,  as  the  favored  news  source.  The  firm  not 
selected  for  preferential  treatment  would  not  necessarily  be  blocked  from  customer 
access,  but  it  is  clear  that  a  tilting  of  the  playing  field  can  have  an  enormous  impact 
on  which  product  or  service  is  even  known  to  consumers,  let  alone  used  by  them. 
We  would  not  be  concerned  if  there  exists  effectively  a  wide  range  of  broadband  pro¬ 
viders  and  each  makes  its  own  independent  selections.  After  all,  each  restaurant 
can  select  whether  it  serves  Coke  or  Pepsi.  Chains  normally  make  those  selections 
for  all  franchises,  and  consumers  can  choose  to  eat  in  a  particular  restaurant  or  go 
to  another  for  comparable  service.  However,  it  would  be  intolerable  if  a  single  res¬ 
taurant  chain  provided  the  only  realistic  opportunity  for  consumers’  patronage  and 
used  its  position  in  the  marketplace  to  preclude  their  ability  to  choose  one  soft  drink 
over  another.  The  same  holds  true  for  access  to  information.  As  the  technology  para¬ 
digm  shifts,  we  must  watch  closely  to  ensure  that  no  one  firm  controls  broadband 
access  to  American  consumers  and  in  doing  so  precludes  choice  in  ISPs  and  the  code 
and  content  services  those  ISPs  offer. 


35 


Under  current  FCC  regulations,  incumbent  local  exchange  carriers  are  already 
prohibited  from  engaging  in  such  bundling.  Congress  was  purposeful  in  this  ap¬ 
proach  when  it  passed  the  Telecommunications  Act  of  1996,  for  it  recognized  that 
the  monopoly  controls  enjoyed  by  incumbent  local  carriers— ones  long  sanctioned  by 
law  and  financed  by  essentially  all  Americans  who  constituted  the  rate  payers  had 
to  end,  if  further,  innovative  infrastructure  development  was  to  become  a  reality. 
The  bills  under  consideration  by  the  Committee  today  would  apply  the  same 
unbundling  rules  to  other  providers  of  Internet  transport,  including  cable,  wireless, 
and  satellito  services,  as  a  means  of  further  enhancing  competition. 

In  recent  weeks,  SIIA's  policy  group  has  engaged  in  a  spirited  and  valuable  debate 
on  the  issues  that  are  the  subject  of  toda/s  hearing.  Our  members  are  united  in 
the  conviction  that  the  creation  of  a  regulatory  system  that  influences  the  deploy¬ 
ment  of  broadband  services  in  the  wrong  way  will  only  slow  such  deployment.  We 
cannot  support  a  policy  that  discourages  and  encumbers  those  who  are  making  the 
huge  investment  necessary  to  provide  such  services.  Further  delays  in  deployment 
will  only  orevent  more  ubiquitous  access  to  the  many  valuable  information  and  soft¬ 
ware  products  that  consumers  are  demanding  in  greater  and  greater  numbers.  At 
the  same  time,  however,  we  cannot  risk  development  of  predominant  carriers  who 
can  and  will  use  their  market  power  unfairly  to  preclude  competition  on  the  Inter¬ 
net.  SIIA  is  not  prepared  at  this  time  to  comment  on  specific  provisions  in  either 
bill  under  consideration  today.  However,  we  believe  there  are  several  crucial  ques¬ 
tions  that  this  Committee  and  your  colleagues  in  Congress  must  keep  in  mind  in 
making  your  decision,  and  they  are  similar  to  the  ones  faced  by  you  in  crafting  the 
Telecommunications  Act  of  1996. 

First  there  is  the  question  of  technological  capabilities,  namely  whether  cable, 
wireless  and  satellite  providers  have  the  same  capacity  as  do  local  exchange  carriers 
to  accommodate  a  multitude  of  access  providers  offering  similar,  competing  products 
and  services  adapted  to  high-speed  transfer  of  code  and  content.  The  second  Ques¬ 
tion  relates  to  the  nature  and  extent  of  the  control  over  the  communications  lines 
that  these  carriers  offer.  Is  the  type  of  monopoly  that  local  governments  have  grant¬ 
ed  to  the  cable  industry,  for  example,  and  the  manner  in  which  it  has  been  financed, 
comparable  to  the  situation  that  Conaress  corrected  in  relation  to  incumbent  local 
exchange  carriers  under  the  Telecommunications.  Act  of  1996^  Third,  Congress  must 
make  the  determination  whether  the  existence  of  alternative  transport  providers— 
including  the  whole  gamut  of  telephone,  cable,  wireless,  and  satellite  services 
emerging  in  the  marketplace — offers  sufficient  competition  and  adequate  reach  to 
assure  that  consumers  and  smaller  businesses  have  choices  in  how  they  achieve 
high-speed  access  to  the  Internet  and  the  software  and  information  services  they  de¬ 
sire.  Finally.  Mr.  Chairman,  SIIA  believes  Congress  should  determine  whether  there 
has  been,  or  is  likely  to  be,  a  failure  of  the  Nation's  antitrust  laws  and  mechanisms 
to  the  point  that  possible  monopolistic  behavior  in  the  Internet  transport  sector  can¬ 
not  be  remedied. 

In  conclusion,  let  me  be  very  clear  that  SIIA  strongly  believes  consumers  and 
businesses  are  best  served  by  having  a  wide  variety  of  choices  for  Internet  access. 
We  remain  committed  to  the  principle  of  minimal  regulation  of  the  Internet  and 
healthy  competition  as  the  best  means  of  assuring  such  choice.  Policymakers  should 
encourage  the  rapid  deployment  of  broadband  technology,  a  goal  most  easily 
achieved  by  eliminating  wherever  possible  regi.lations  that  might  otherwise  reduce 
market  incentives.  The  broadband  marketplace  must  be  competitive,  allowing  code 
and  content  providers  maximum  choices  in  how  they  deliver — and  consumers  ac¬ 
cess — products  and  services  on  the  Internet. 

SIIA  and  its  member  companies  stand  ready  to  assist  the  Committee  in  any  way 
possible  as  you  sort  through  these  important  issues.  Clearly,  this  debate  is  one  that 
will  have  effects  reaching  further  than  simply  the  interests  of  rival  transport  car¬ 
riers,  and  the  code  and  content  industries  must  be  part  of  the  debate.  Thank  you 
again  for  the  opportunity  to  appear  before  you  today,  and  I  will  be  glad  to  answer 
any  questions. 

Mr.  Hyde.  Commissioner  Sten. 

STATEMENT  OF  ERIK  STEN,  COMMISSIONER  OF  PUBLIC 
WORKS,  CITY  OF  PORTLAND,  PORTLAND,  OR  . 

Mr.  Sten.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee.  My  name  is  Erik  Sten,  and  I  am  a  city  commissioner 
from  Portland,  Oregon.  And  under  our  form  of  government,  I  am 
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the  lead  elected  official  on  cable  and  telecommunications  matter.  I 
would  like  to  give  you  a  local  perspective  on  these  issues. 

In  December  1998,  the  city  of  Portland  was  asked  to  approve  the 
transfer,  as  were  hundreds  of  cities  across  the  country,  of  the  TCI 
franchise  to  AT&T.  In  Portland,  that  is  a  two-step  process.  First, 
we  have  a  citizens  commission  that  looks  at  the  issues*  This  is  a 
group  of  everyday  people  from  across  the  board  who  volunteer  their 
time  to  look  at  what  is  in  the  public  interest.  They  make  a  rec¬ 
ommendation,  and  that  comes  to  the  Portland  city  council  and  we 
ultimately  must  approve  all  transfers. 

Both  our  citizens  commission  and  the  Portland  city  council  were 
excited  about  some  of  the  opportunities  that  AT&T  is  bringing  to 
Portland,  we  think.  We  are  excited  to  have  competition  on  local 

Khone  service  that  is  needed  in  Portland.  We  are  very  excited  to 
ave  high-speed  Internet  access  available  at  the  home.  That  is  a 
product  we  very  much  welcome.  But  both  our  citizens  commission 
and  our  elected  officials  came  to  the  conclusion  that  we  thought 
open  access  was  necessaiy  to  provide  the  kind  of  service  that  Port¬ 
land  has  become  accustomed  to. 

We  believe  in  competition.  We  believe  in  choice.  And  from  our 
citizens’  point  of  view — and  I  have  talked  to  hundreds  of  businesses 
since  this  issue  has  been  raging  in  Portland  over  the  last  6 
months — the  idea  of  having  one  way  to  access  high-speed  cable 
Internet  modems  is  not  acceptable  in  Portland,  Oregon.  We  have 
gone  through  the  problems  with  monopolies  in  our  city,  and  we 
simply  believe  that  open  access  is  the  best  approach. 

It  is  a  common  sense  position,  and  it  has  been  supported  across 
the  board  in  Portland.  I  have  submitted  detailed  written  testimony 
that  outlines  our  legal  arguments  and  all  of  the  thought  we  went 
through,  but  I  wanted  to  share  with  you  today  three  or  four  key 
points  that  continue  to  come  up  in  Portland. 

The  first  is  this  issue  is  not  going  to  go  away  anytime  soon.  After 
buying  TCI,  or  merging  with  TCI,  AT&T  also  gained  control  of  Par¬ 
agon.  So  we  used  to  have  two  cable  systems  in  Portland;  now  we 
have  one.  And  they  are  both  controlled  by  AT&T. 

This  issue  will  not  be  resolved  quickly  and  hundreds  of  cities 
across  the  country  have  been  and  will  continue  to  be  faced  with  the 
same  problem  Portland  has,  which  is  trying  to  come  up  with  the 
right  approach  and  trying  to  enforce  local  policies  for  competition 
and  choice  when  there  is  no  national  structure  in  place.  Now  is  the 
time  for  Congress  to  act,  in  our  opinion,  and  to  put  an  open  access 
policy  in  place. 

Secondly — and  I  suspect  you  have  heard  and  will  hear  that  local 
governments  are  trying  to  regulate  the  Internet.  That  is  a  term 
that  has  been  thrown  around  a  lot.  Simply  said,  that  couldn’t  be 
further  from  the  truth.  We  have  no  interest  in  regulating  the  Inter¬ 
net,  never  have,  never  will.  None  of  our  regulations  have  anything 
to  do  with  content.  In  fact,  by  providing  open  access  and  choice,  we 
believe  we  are  opening  up  the  Internet  and  giving  people  in  Port¬ 
land  the  chance  to  subscribe  to  the  kind  of  Internet  provider  they 
want,  whatever  it  is.  We  have  no  interest  in  regulating  the  Inter¬ 
net,  only  the  public  facilities. 

Thirdly,  we  do  not  favor  different  technical  standards.  You  will 
hear  the  argument — and  it  has  been  bandied  about — that  if  local 
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governments  take  action  on  these  issues,  you  will  have  30,000  tech¬ 
nical  standards.  We  haven’t  asked  for,  nor  have  we  regulated,  any 
technical  standard.  We  believe  that  the  technical  standard  should 
be  decided  by  the  cable  industry  and  by  the  FCC.  Our  rule  simply 
says  we  must  have  open  access  in  Portland.  It  is  legal  and  was 
upheld  by  a  Federal  district  court  after  AT&T  sued  us. 

Finally — and  this  probably  the  most  important  point  I  think  for 
you  to  consider — this  is  not  an  issue  that  citizens  saw  coming.  Even 
as  the  cable  commissioner  it  is  not  an  issue  I  saw  coming,  but  it 
has  been  raging  in  our  paper  and  our  talk  radio  stations  for  6 
months.  Obviously  we  were  sued.  It  had  a  large  impact.  It  has  been 
vep',  very  well  discussed,  and  it  is  very,  very  important  to  local 
citizens.  The  more — whenever  I  am  stopped  on  the  street  or  in  the 
groceiy  store,  the  response  is  always,  keep  fighting  for  open  access. 
They  nave  experienced  monopolies  in  the  past.  They  have  experi¬ 
enced  lack  of  choice. 

And  even  if,  as  AT&T  has  threatened  to  slow  down  high-speed 
Internet  access  in  Portland,  people  are  willing  to  take  a  breath  and 
fight  to  have  open  access  and  choice  in  the  years  to  come,  I  believe 
you  will  continue  to  hear  more  from  cities,  more  from  constituents 
and  more  from  your  citizens  as  they  begin  to  understand  the  im¬ 
portance  of  this  issue. 

In  conclusion,  what  I  would  say  is  that  we  just  firmly  believe  in 
Portland,  Oregon,  that  open  access  is  in  the  public  interest;  and  we 
will  remain  firm  despite  the  tremendous  amount  of  pressure  that 
has  been  put  upon  us. 

I  would  like  to  share  two  incidents  with  you — and  we  have  tried 
hard  to  work  with  AT&T.  And  as  I  said  in  my  opening,  we  welcome 
many  of  their  products  and  we  welcome  their  investment  in  our 
community  and  have  had  a  good  relationship. 

After  our  city  council  reviewed  our  citizens’  recommendation  that 
open  access  was  the  right  approach  and  after  we  voted  unani¬ 
mously  as  a  five-person  city  council  to  require  open  access  when 
the  transfer  came  before  us,  an  AT&T  representative  remarked  to 
the  local  paper  and  was  quoted  as  sa)dng,  “I  hope  Portland  has  a 
very  large  legal  budget.”  well,  we  don’t,  but  we  do  have  principles 
in  Portland  and  we  are  willing  to  stand  up  for  those  principles. 

AT&T  sued  us  over  this.  We  went  to  Federal  district  court.  I  am 
sure  you  have  a  copy.  There  is  a  16-page  opinion  by  a  Federal  dis¬ 
trict  judge  that  is  clear  and  unequivocal  that  we  had  the  authority 
to  do  it.  Now  we  are  going  to  spend  more  and  more  local  taxpayer 
dollars  having  this  appealed.  They  will  appeal  it  again  after  we  win 
that  case. 

After  we  won  the  case,  the  court  case,  AT&T  put  out  a  written 

fress  release  that  said  the  real  losers  in  this  are  the  citizens  of 
ortland  and  Multnomah  County. 

I  will  end  by  saying  we  believe  strongly,  as  much  as  we  like  in¬ 
vesting  in  our  community,  that  no  large  corporation  should  be  able 
to  hold  a  community  hostage  and  threaten  not  to  put  key  public 
services  in  place  because  they  disagree  with  local  policy.  If  you  take 
that  as  a  backdrop,  now  is  the  time  for  you  to  act;  now  is  the  time 
for  congressional  policy. 

I  would  like  to  commend  Representatives  Goodlatte  and  Boucher 
for  this  bill.  This  is  very  important.  And  it  is  important  that  you 
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act  and  take  us  out  of  this  position  of  AT&T  exerting  its  will  on 
local  communities  despite  loc^d  law.  Thank  you. 

Mr.  Hyde.  Thank  you  very  much,  Commissioner  Sten. 

[The  prepared  statement  of  Mr.  Sten  follows:] 

Prepared  Statement  of  Erik  Sten,  commissioner  of  Public  Works,  City  of 
Portland,  Portiand,  OR 

Mr.  Chairman  and  members  of  the  Committee: 

I  am  Erik  Sten,  an  elected  member  of  the  City  Council  of  Portland,  Oregon.  Under 
Portland’s  Commission  form  of  government,  I  am  the  lead  elected  official  on  cable 
and  telecommunications  policy  issues.  I  am  happy  to  be  invited  to  address  the  im¬ 
portant  issue  of  “open  access’^  to  cable  modem  internet  services.  This  is  a  veiy  im¬ 
portant  issue  in  Portland,  and  I  am  particularly  pleased  that  Representative  Good- 
latte  and  Representative  Boucher  of  Virginia  have  introduced  bipartisan  legislation 
to  achieve  open  access. 

The  “Internet  Freedom  Act  of  1999”  (HR  1686)  provides  an  excellent  start  for  Con¬ 
gressional  consideration  of  this  very  important  issue.  In  Portland,  we  have  been  sur¬ 
prised  to  find  ourselves  taking  a  leadership  role  on  this  issue  and  equally  surprised 
that  the  FCC  and  ConCTess  have  up  to  now  not  been  engaged  in  this  critical  area 
of  assuring  “o^n  gates^’  to  the  Internet.  Portland  is  very  nopeful  that,  with  the  in¬ 
troduction  of  HR  1686,  a  strong  signal  is  Sent  to  the  cable  inaustry,  and  to  the  FCC, 
that  Congress  is  poised  to  act  on  this  important  issue.  This  is  particularly  important 
if  the  cable  industry  continues  to  deploy  cable  internet  access  in  an  anti-competitive 
fashion,  and  if  the  FCC  continues  to  take  a  “hands-off’  approach  in  the  face  of  all 
evidence  to  the  contrary. 


BACKGROUND 

You  may  be  aware  that  the  City  of  Portland  and  Multnomah  County  have  some 
recent  experience  deliberating  on  this  issue.  In  late  1998,  Portland  and  Multnomah 
County  approved  a  change  in  control  of  local  TCI  cable  franchises  to  AT&T.  As  one 
of  the  conditions  of  transfer,  the  City  and  County  r^uired  an  open  cable  modem 
platform  or  “open  access”  provision,  tnat  would  permit  subscribers  to  use  third  par¬ 
ties,  umiflfiliated  with  AT&T,  to  obtain  high-speed  access  to  the  Internet  via  cable. 

“Open  access”  in  essence  means  that  the  caole  operator’s  cable  modem  customers 
would  not  be  forced  to  subscribe  to  the  cable  operator’s  own  proprietary  service,  and 
could  instead  buy  online  service  from  the  service  provider  of  their  choice.  However, 
as  the  cable  industry  has  structured  the  rollout  of  cable  modems  thus  far.  consum¬ 
ers  will  have- to  “pay  twice”  for  their  internet  access  if  they  decide  not  to  use  the 
cable  operator’s  affiliate  as  their  pnmary  gateway.  While  the  City  certainly  saw 
some  significant  benefits  to  the  AT&TyTCI  merger,  we  also  concluded  that  if  it  was 
allowed  to  go  forward  without  conditions,  it  coufd  reduce  competition  in  the  provi¬ 
sion  of  advanced  cable  services,  such  as  Internet  service.  The  night  after  we  voted. 
The  Oregonian  reported  that  an  AT&T  lawyer  had  said  he  hoped  we  had  a  large 
legal  buoget. 

In  Portland,  AT&T  refused  to  accept  the  City  and  County  ordinances  containing 
the  “open  access”  provision,  and  instead  filed  a  lawsuit  against  the  City  and  County. 
On  June  3,  1999  we  won  the  first  round  of  that  lawsuit. 

On  that  date,  Oregon  Federal  District  Judge  Owen  Panner  upheld  the  authority 
of  the  City  and  County  to  impose  an  “open  access”  condition  as  part  of  our  cable 
transfer  ordinances.  That  decision,  which  will  now  be  tested  in  the  appeals  process, 
has  received  national  attention  and  deservedly  so.  We  believe  strongly  that  the  case 
was  rightfully  decided,  and  that  Judge  Panner  will  be  upheld  by  the  9th  Circuit 
Court  of  Appeals. 

AT&T  wrote  in  response  to  Judge  Panner’s  decision,  “.  .  .  the  real  losers  are  like¬ 
ly  to  be  the  citizens  of  Portland  and  Multnomah  County,”  Portland  strongly  believes 
tnat  large  corporations  should  not  be  able  to  dictate  local  policies  by  threatening 
citizens. 


POLICY  considerations 

In  attaching  an  “open  access”  condition  to  the  AT&T  transfer,  the  Portland  Coun¬ 
cil  was  acting  to  cany  out  longstanding  pro-competitive  policies  that  to  us  were  just 
common  sense.  We  did  not  want  to  repeat  the  mistakes  of  the  early  20th  century 
at  this  dawn  of  the  next  and  create  new  monopolies  in  our  rush  to  develop  new  tech¬ 
nology.  We  have  long  understood  that  national  ^licy  in  the  U.S.  directs  us  to  pro¬ 
mote  competition,  deregulation,  and  an  open  and  accessible  marketplace  in  commu- 
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nications  eind  Internet  access.  While  cable  companies  have  control  over  much  of  the 
capacity  on  their  system,  this  Con^ss  wisely,  and  from  the  beginning,  required  op- 
.  erators  to  set  aside  channel  capacity  for  use  b;^  others.  The  leased  access  provisions 
of  the  Cable  Act  are  an  example  of  such  provisions.  What  is  more,  Congress  made 
it  clear  that  additional  requirements  coula  be  imposed,  where  appropriate.  It  made 
it  clear  that  the  provisions  of  the  Cable  Act  did  not  immunize  operators  from  the 
antitrust  or  unfair  competition  laws.  Liocalities  were  authorized  to  prevent  meivers 
that  would  result  in  a  reduction  in  cable  service.  The  le^slative  mstory  made  it 
clear  that  localities  weren’t  prevented  from  establishing  third  party  access  require¬ 
ments  for  data  services.  Moreover,  these  provisions  are  consistent  with  a  decisions 
the  Congress  and  the  states  have  made  in  a  number  of  areas,  where  one  entity  con¬ 
trols  dominant  and  critical  facilities.  So,  for  example,  as  states  have  moved  to  de¬ 
regulate  electricity,  local  power  companies  have  been  required  to  open  their  facilities 
to  others  so  that  competition  can  proceed  fairly  at  the  local  level.  In  passing  the 
1996  Telecommunications  Act,  Confess  imposed  sp^ial  burdens  on  incumbent  local 
exchange  carriers  to  open  their  networks  to  competitors.  By  the  way,  these  are  not 
“common  carrier"  requirements — they  are  not  imposed  on  all  common  carriers,  after 
all.  Rather,  they  are  requirements  imposed  given  the  current,  critical  nature  of  the 
facilities  involved.  Extending  a  similar,  nondiscri minatory  open-access  policy  to 
cable  services  is  only  common  sense  at  a  time  when  the  cable  industry,  still  a  mo¬ 
nopoly  in  most  markets,  has  specifically  declared  its  plans  to  roll  out  a  major  new 
platform  for  offering  customers  high-speed  internet  access. 

Moreover,  “mega-mergers"  in  both  tne  cable  and  telephone  industries  are  creating 
the  specter  of  dangerous  concentration  in  the  ownership  of  media  and  technology. 
This  is  especially  serious  if  ownership  is  concentrated  among  only  a  few  companies 
who  end  up  being  the  “gatekeepers"  to  the  Internet.  At  this  time,  as  you  know,  by 
the  FCC’s  own  method  of  counting,  AT&T  is  poised  on  the  brink  of  controlling  al¬ 
most  65% — nearly  two/thirds  of  the  cable  TV  households  in  the  nation — as  a  result 
of  its  acquisition  of  TCI  and  its  other  pending  acquisitions  (e.g.  MediaOne).  Simulta¬ 
neously,  the  cable  industry  has  made  no  secret  of  its  plans  to  ensure  that  only  "one 
cable  operator  per  city”  will  be  the  rule  and  not  the  exception  throughout  most  of 
the  nation.  As  of  June  1,  1999,  all  cable  services  in  Portland  are  now  controlled  by 
AT&T/TCI.  If  the  cable  industry  has  its  way,  then  by  this  time  next  year  only  New 
York  and  Los  Angeles  will  have  more  than  one  cable  company  operating  within 
their  borders. 

None  of  this  strikes  us  as  in  the  public  interest.  This  trend  in  the  cable  industry 
also  means  that  an  “open  access”  condition  becomes  more  important  than  ever  be¬ 
fore,  as  HR  1686  properly  recognizes.  We  are  very  hopeful  that  Congress  will  exer¬ 
cise  its  authority  to  act  in  this  area.  With  more  than  a  million  cable  internet  modem 
subscribers  projected  by  year  end  1999,  the  timing  on  this  issue  has  never  been 
more  important. 

The  timing  is  particularly  important  because  of  the  contradictory  messages  we 
have  been  receiving  from  the  Federal  Communications  Commission.  Many  of  you 
are  aware  that  the  Chairman  of  the  FCC  has  criticized  the  Portland  decision.  We 
believe  the  criticism  is  wrong,  and  based  on  misinformation  about  how  the  Portland 
condition  would  operate,  and  based  on  misinformation  about  what  local  Govern¬ 
ments  are  doing.  We  will  be  working  with  the  FCC,  if  the  Commission  will  work 
with  us,  to  clear  up  these  understandings.  However,  we  see  little  prospect  that  the 
FCC  will  commence  a  rulemaking  to  actually  investigate  open  access  or  that  it  could 
complete  such  a  rulemaking  in  any  reasonable  time.  More  importantly,  the  cable  in¬ 
dustry  has  made  it  clear  tnat  it  does  not  believe  that  the  FCC  has  legal  authority 
to  act  in  this  area.  So,  even  if  the  FCC  took  action,  the  FCC  would  be  facing  some 
of  the  same  challenges  that  Portland  is  facing.  Congressional  action  now  can  pre¬ 
vent  years  of  delay  in  opening  up  the  Internet.  And,  as  we  all  know,  allowing  AT&T 
and  TCI  to  have  such  a  heaofstart  has  enormous  consequences  in  an  Internet  econ¬ 
omy.  One  economic  analyst,  Scott  Cleland,  has  suggested  that  it  could  skew  invest¬ 
ment  in  the  Internet  dramatically;  that  is  not  surprising,  given  that  the  status  quo 
in  our  Internet  economy  assumes  every  competitor  has  open  access  to  consumers. 
That  is  why  we  are  very  pleased  that  HR  1686  has  been  introduced. 

Because  the  cable  industry  is  widely  promoting  a  number  of  misunderstandings 
about  the  “open  access"  issue,  I  thought  I  would  share  with  you  our  candid  thoughts 
on  the  current  state  of  the  issue,  as  mllows: 

1.  The  issue  is  not  going  away.  This  issue  is  not  going  to  go  away.  No  matter 
how  much  AT&T  and  the  cable  industry  pursue  their  strategy  of  trying  to 
isolate,  confine,  and  minimize  the  Portland  ruling,  the  issue  is  already 
spreading  rapidly  as  governments  and  consumers  realize  the  stakes.  Many 
jurisdictions  around  the  nation  are  looking  seriously  into  this  issue  right 
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now,  and  more  local  action  can  be  expected.  Moreover,  most  knowledgeable 
and  detached  analysts  ame  with  us  that  the  9th  Circuit  Court  of  Appeals 
will  uphold  Judge  Fanners  decision. 

2.  Open  access  has  nothing  to  do  with  '^regulating  the  internet"  The  cable  indus¬ 
try’s  arguments  that  “open  access”  equals  “regulating  the  internet.”  are  pat¬ 
ently  wrong.  They  are  wrong  because  open  access  is  desired  to  open  up,  not 
shut  down,  internet  access.  A  very  dangerous  cable  industry  bottleneck  to 
high  speed  internet  access  will  occur  unless  prompt  action  is  taken.  This  be¬ 
comes  even  more  urgent  when  the  FCC  appears  to  be  standing  idly  by  on 
this  issue.  The  lack  of  “open  access”  on  the  cable  platform  could  in  the  long 
run  damage  internet  development  and  accessibility  far  more  than  any  short¬ 
term  re-engineering  necessary  to  implement  open  access. 

3.  Cable  modem  internet  access  is  growing  dominant.  Cable  modem  technology 
has  been  known  and  used  for  more  than  a  decade,  by  our  city  and  many  oth¬ 
ers.  Since  the  Internet  became  more  widely  available  in  the  1990’s,  and  as 
internet  commerce  has  grown  in  the  last  two  years,  cable  modem  technology 
has  now  been  developed  and  refined  more  than  ever  before  to  accommodate 
widescale  Internet  access.  Analysts  now  project  almost  a  million  cable 
modem  users  by  the  end  of  this  year.  Yet,  unless  action  is  taken,  those  users 
and  future  users  will  be  held  hostage  to  the  affiliated  internet  provider  of 
the  cable  industry.  This  cannot  be  a  good  result  for  anyone,  since  it  will  nat¬ 
urally  stifle  innovation,  frustrate  price  competition,  and  isolate  cable  modem 
customers  from  a  truly  competitive  marketplace.  The  Los  Angeles  Times  in 
March  of  this  year  cited  a  Forrester  Research  study  that  concluded  that  by 
2002,  cable  modems  will  occupy  86%  of  the  wireline  broadband  market,  and 
that  the  slower  and  less  widely-available  broadband  access  from  the  tele¬ 
phone  industry  (known  as  Dimtal  Subscriber  Lines  or  “DSL”)  will  occupy 
only  14%  of  the  market.  Clearly,  the  time  to  act  to  “open  the  gates”  to  tne 
internet,  is  now. 

4.  "Open  access"  will  not  impede  internet  investment  in  the  long  term.  Some  in¬ 
vestor  groups  led  by  the  cable  industry  have  vastly  overstated  the  “threat  to 
investment^  which  allegedly  will  occur  if  “open  access”  is  required.  A  number 
of  reputable  economic  studies  have  confirmed  what  common  sense  tells  us: 
offering  consumers  a  choice  of  high  speed  internet  services  from  a  variety  of 
Internet  Service  Providers  (“ISPs^)  should  increase  demand  and  enhance  the 
business  case  for  cable  operators,  no;  detract  from  it.  Even  the  staff  of  the 
City  of  Los  Angeles,  who  have  initially  put  forth  a  slower  approach  than 
Portland  would  recommend,  have  agreed  with  us  that  demana  for  internet 
bandwidth  is  insatiable,  and  that  “it  is  difficult  to  imagine  how,  in  the  long 
term,  the  winners  will  be  anyone  other  than  those  who  deploy  their  facilities 
despite  the  costs  of  complWng  with  new  regulations.”  Moreover,  most  U.S. 
cable  systems  arc  being  rebuilt  for  competitive  telephony  and  internet  access 
even  as  we  speak.  This  investment  is  in  most  cases  already  committed,  and 
you  can  ask  any  Wall  Street  analyst  if  there  has  been  caution  or  reticence 
in  Internet-related  investments  lately,  whatever  regulatory  environment  is 
projected. 

5.  Local  governments  do  not  favor  differing  technical  standards.  The  allegation 
by  the  cable  industry  that  local  governments  want  to  impose  “30,000  dif¬ 
ferent  technical  standards”  for  the  internet  or  for  the  cable  modem  platform 
is  simply  false,  and  appears  designed  to  cloak  a  relentless  demand  for  mar¬ 
ket  domination..  Portland  wrote  its  “open  access”  provision  in  a  “technology- 
neutral”  manner,  as  the  federal  court  recognized.  We  simply  required  that 
the  industry  not  discriminate  against  unaffiliated  internet  providers,  and  left 
the  means  of  implementation  to  the  cable  industry  and  its  engineers.  We 
continue  to  recognize  that  developing  technical  standards  is  the  job  of  the 
cable  industry,  and  is  best  overseen  By  the  FCC  with  assistance  from  inter¬ 
ested  local  governments.  But  it  is  NOT  the  cable  industry’s  job  to — in  ef¬ 
fect — dictate  national  communications  policy  by  means  of  selecting  its  own 
self-interested  technology  desimed  for  maximum  profit  and  monopoly  mar¬ 
ketplace  share.  Instead,  it  is  the  job  of  Congress,  the  FCC,  and  local  govern¬ 
ment-working  together — to  support  and  take  action  to  ensure  the  continu¬ 
ation  of  an  open  and  competitive  communications  marketplace.  That  is  pre¬ 
cisely  what  current  communications  statutes  provide  for:  authority  for  fed¬ 
eral,  state,  or  local  governments  to  take  action  to  promote  competition.  This 
is  what  Portland  did,  and  this  is  what  the  federal  court  has  upheld. 

6.  Open  access  is  important  to  local  communities.  Citizens  support  open  access. 
Nobody  wants  a  monopoly  to  control  high  speed  access  to  the  internet.  Open 
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access  is  important  to  local  businesses.  The  two  largest  internet  service  pro¬ 
viders  in  the  state  are  located  in  downtown  Portland.  They  provide  high  pair¬ 
ing  jobs  in  an  environmentally  friendly  industry.  That’s  just  the  kind  of  busi¬ 
ness  local  governments  wsmt. 

CONCLUSION 

In  the  final  analysis,  **open  access”  on  cable  internet  modems  is  not  a  new  form 
of  regulation.  Instead,  “open  access”  means  open  markets — not  regulation.  Open  ac¬ 
cess  means  competition — and  not  monopoly.  The  essential  nature  of  ’open  access’  is 
to  encourage  the  continued  growth  of  an  unfettered,  unimpeded,  vibrant  Internet — 
with  many  choices  available  on  many  platforms.  Not  only  would  we  oppose  any  reg¬ 
ulation  that  would  produce  an  opposite  result,  but  we  are  happy  to  be  joined  in  this 
view  by  members  of  Congress  from  both  parties,  and  by  many  major  national  indus¬ 
try  and  consumer  groups. 

It  is  my  belief  that  the  importance  of  this  issue  transcends  the  business  plans  of 
the  cable  industry,  the  ISP  industry,  and  the  telecommunications  industry  as  a 
whole.  The  need  for  the  Internet  to  remain  open  and  competitive  is  a  fundamental 
matter  of  national  communications  policy.  It  can  and  should  be  addressed  both  na¬ 
tionally  and  locally,  just  as  the  law  now  provides.  However,  because  of  the  current 
environment,  a  unique  opportunity  now  exists  for  Congress  to  assist  local  franchis¬ 
ing  authorities  in  providing  the  roadmap  for  ultimate  national  action  on  this  critical 
issue.  The  Internet  Freedom  Act  of  1999  is  a  positive  step  in  the  right  direction. 

Ultimately,  the  need  for  Open  Internet  Access  For  All  cant  be  stressed  too  strong¬ 
ly.  Home  access  to  the  Internet  for  most  people  for  at  least  the  next  few  years  will 
continue  to  depend  on  the  existing  two  wires  already  built  to  most  homes  in  Port¬ 
land  and  everywhere  else:  the  telephone  wire  (narrowband),  and  the  cable  wire 
(broadband).  Despite  niche  availability  of  wireless  or  other  options  yet  unknown  in 
some  markets,  most  folks  (rich  and  poor)  will  depend  on  the  cable  and  telephone 
wires  already  connected  to  their  homes.  And  these  two  wires  will  continue,  in  our 
best  judgment,  to  provide  the  most  common  means  of  mass  access  to  the  Internet 
for  most  citizens. 

Experts  have  explained  to  us  that  broadband  cable  is  particularly  suitable  in 
terms  of  technology,  speed,  and  capacity  to  carry  the  ever-more-dense  Internet  con¬ 
tent  (particularly  multimedia)  that  is  becoming  a  necessity  (by  any  olnective  meas¬ 
ure)  for  adequate  access  to  the  Internet  now  and  in  the  immediate  future.  Oddly 
enough,  however,  what  AT&T  and  TCI  are  telling  you  is  that  we  should  adopt  poli¬ 
cies  under  which  the  slower  wire  should  be  open,  while  the  more  robust  facility 
should  be  the  private  domain  of  cable  providers.  I  am  pleased  that  Congress  has 
recognized  that  special  requirements  should  be  imposed  on  incumbent  local  ex¬ 
change  carriers  because  of  their  market  position;  but  I  do  not  believe  that  we  can 
ignore  the  market  position  of  the  cable  inaustry. 

If  the  current  policy  pronouncements  of  federal  law  have  any  real  meaning,  then 
open  access  is  more  than  iustified.  Prompt  action  by  Congress  will  contribute  signifi¬ 
cantly  to  ensuring  that  all  of  our  nation's  cable  net  .vorks  are  designed,  constructed, 
and  equipped  for  a  compe;.itive,  open  communications  platform.  In  this  way,  the 
broad  pro-competition  policy  language  of  national  communications  law  can  truly  be 
fulfilled. 

I  have  this  final,  substantive  suggestion  for  you:  should  Congress  adopt  an  “open 
access”  provision,  that  provision  should  be  as  clear  and  simple  as  possible.  If  the 

E revision  effectively  requires  lengthy  litigation  to  implement,  many  of  the  potential 
enefits  may  be  lost. 

Ultimately,  the  principle  underlying  “Open  Access”  is  simple:  consumers  should 
have  choice.  This  means  choice  for  the  widest  possible  variety  of  choices,  prices,  and 
providers  for  increasingly  critical  high-speed  access  to  the  Internet.  We  hope  that 
Congress  will  step  up  and  join  us  in  upholding  this  simple  principle, 

Mr.  Hyde.  Mr.  Cleland. 

STATEMENT  OF  SCOTT  CLELAND,  MANAGING  DIRECTOR, 
LEGG  MASON  PRECURSOR  GROUP,  WASHINGTON,  DC 

Mr.  Cleland.  Mr.  Chairman,  thank  you  for  the  honor  of  testify¬ 
ing.  The  views  expressed  here  are  mine  alone.  I  would  also  like  to 
commend  Congressmen  Goodlatte  and  Boucher  for  their  bills. 

First,  I  have  two  brief  insights  from  a  market  perspective.  In 
general,  investors  are  very  wary  of  any  legislation  because  what  it 
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does  is  increase  uncertainty.  And  they  dislike  uncertainty.  How¬ 
ever,  the — and  also  the  proposed  legislation,  I  think,  will  probably 
have  a  marginal  effect  on  the  overall  level  of  investment  in 
broadband. 

I  don’t  think  either  open  or  closed  access  will  substantially  slow 
broadband  deployment  investment  overall.  However,  it  could  have 
a  very  large  effect  over  how  investment  moves  between  industries. 

Second,  I  would  like  to  offer  some  questions  and  some  comments 
from  the  peanut  gallery. 

Why  has  cable  closed  Internet  access  to  competitors  and  why  are 
they  limiting  streaming  video  to  10  minutes?  I  believe  that  cable’s 
deregulatory  rhetoric  is  a  Trojan  horse  designed  to  divert  attention 
from  what  is  really  going  on,  and  that  is  reducing  the  potential  for 
more  competition  to  cable. 

The  Goodlatte-Boucher  bills  recognize  that  there  is  more  than 
one  threat  to  the  Internet  than  government  regulation.  There  is 
also  the  threat  of  anticompetitive  behavior  by  owners  of  scarce 
broadband  conduit.  While  it  is  always  wise  for  government  to  let 
markets  work  and  not  regulate,  this  committee  also  regulate — also 
recognizes  that  the  market  works  best  when  everyone  is  free  to 
compete  and  innovate.  Both  bills  recognize  that  you  do  not  have  to 
compromise  on  competition  or  nondiscriminatory  access  in  order  to 
deregulate.  The  bills  employ  a  wise  nonregulatory  antitrust  en¬ 
forcement  approach. 

Now,  it  appears  from  the  tenor  of  this  debate  that  somehow  de¬ 
regulation  and  infrastructure  deployment  are  supposed  to  be  more 
important  public  policy  goals  than  promoting  competition  or  pro¬ 
tecting  consumers.  Now,  I  have  been  trying  to  find  what  congres¬ 
sional  action  or  what  FCC  decision  reordered  those  priorities — I 
can  find  none — what  decision  officially  endorsed  that  tne  trade-off 
of  the  end  of  deregulation  and  broadband  deployment  justify  the 
means  of  reducing  competition  and  safeguarding  consumer  interest. 

Now,  if  you  listen  to  this  debate  a  lot,  one  could  get  the  false  im¬ 
pression  that  cable  was  already  deregulated  and  cable  had  no  mar¬ 
ket  power.  Well,  Congress  in  fact  has  found  that  the  cable  industry 
has  anticompetitively  used  its  scarce  conduit  control  to  stifle  com¬ 
petition  in  several  markets. 

Congress  created  program  access  to  foster  DBS  competition.  Con¬ 
gress  created  must-carry  access  to  foster  broadcast  competition. 
Congress  created  leased  access  to  foster  video  programming  com¬ 
petition.  Congress  created  navigation  device  access  to  foster  cable 
equipment  competition. 

Now,  cable-open  access  for  Internet,  it  doesn’t  appear  to  be  a  new 
or  isolated  problem. 

Now,  finally  what  is  at  stake  in  this  debate?  I  think  we  are  at 
a  major  fork  in  the  road  on  this  Nation’s  policy  toward  competition, 
toward  convergence,  toward  Internet,  and  toward  electronic  com¬ 
merce.  Will  the  Nation  continue  down  an  open  procompetitive  road 
it  has  traversed  for  the  last  30  years  or  will  the  Nation  now  divert 
to  a  less  competitive  road  in  the  future? 

In  conclusion,  I  have  four  more  questions.  Very  important  first 
one  is  will  the  Internet  technology  be  allowed  to  compete  with 
cable?  By  way  of  analogy,  think  of  the  Internet  as  the  next  DBS. 
Will  the  government  enable  Internet  competitors  to  compete 
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against  cable  with  open  access  as  the  government  enabled  direct 
broadcast  satellite  to  compete  against  cable  with  program  access? 
Without  an  open  access,  there  can’t  be  competition. 

We  have  10  million  DBS  consumers  in  the  last  6  years  because 
of  what  Congress  did  in  1992.  Open  access  offers  a  phenomenal  in¬ 
crease  in  consumer  choice  for  video  programming.  That  is  what  it 
is  all  about.  If  somebody  can  be  a  competitive  microprogrammer 
and  offer  different  programming  to  consumers,  consumers  are  going 
to  love  it. 

Another  question,  will  cable  be  allowed  to  corner  part  of  the 
high-end  residential  e-commerce  market?  In  other  words,  will 
scarce  conduit  market  power  be  allowed  to  be  vertically  leveraged 
into  Internet  content  and  into  e-commerce? 

Third  question.  Will  the  government  keep  the  unregulated  Inter¬ 
net  separated  from  the  regulated  infrastructure?  Or  are  you  going 
to  allow  cable  to  merge  itself  with  the  Internet  in  order  to  seTf-de- 
regulate? 

And  the  last  question  is,  will  the  FCC  continue  a  schizophrenic 
policy  of  hvperregulating  the  local  telcos*  last  mile,  while  taking  a 
look-the-other-way  policy  toward  the  cable’s  last  mile?  This  sends 
the  marketplace  very  mixed  signals  and  will  lead  to  skewed  invest¬ 
ment,  a  broadband  duopoly,  not  a  competitive  marketplace. 

Thank  you,  Mr.  Chairman,  for  the  honor  of  testifying. 

Mr.  Smith  of  Texas.  [Presiding.]  Thank  vou,  Mr.  Cleland. 

(The  prepared  statement  of  Mr.  Cleland  mllows:] 

Prepared  Statement  of  Scott  Cleejvnd,  managing  director,  Legg  Mason 
Precursor  Group,  Washington,  DC 

Mr,  Chairman,  thank  you  for  the  honor  of  testifying  before  your  Committee  on 
“The  Internet  Freedom  Act”  and  the  “Internet  Growth  and  Development  Act  of 
1999.” 

I  am  Scott  Cleland,  Manapng  Director  of  the  Legg  Mason  Precursor  Groups.  The 
views  expressed  here  are  mine  alone.  I  request  that  my  full  written  testimony  be 
printed  in  its  entirety  in  the  hearing  record. 

By  way  of  introduction,  I  am  not  a  traditional  Wall  Street  sell-side  analyst  who 
analyzes  companies  or  recommends  the  purchase  of  stocks.  For  Legg  Mason,  I  run 
an  investment  research  group  that  tracks  regulatory,  technological,  and  competitive 
developments  in  the  communications,  technology  and  e-commerce  sectors  for  large 
institutional  investors.  Unlike  most  of  Wall  Street,  we  do  not  focus  on  what  will 
happen  in  the  next  quarter.  We  focus  on  trying  to  anticipate  major  investment-rel¬ 
evant  change  coming  in  the  next  three- 18  months 

In  that  context,  I  offer  the  following  insights  and  observations  in  hopes  that  they 
will  be  useful  to  the  Committee  in  its  deliberations  over  ‘The  Internet  Freedom  Act” 
and  the  “Internet  Growth  and  Development  Act  of  1999.” 

I.  investment  and  .market  perspective 

In  general,  investors  are  wary  of  almost  any  proposed  legislation  or  regulation  be¬ 
cause  it  increases  uncertainty— which  investors  dislike.  However,  investors  are  not 
much  different  from  the  old  political  adage  “where  you  stand,  depends  on  where  you 
sit.”  Where  investors  stand  on  proposed  legislation  often  depends  on  what  they  own 
in  their  portfolio.  It  is  important  for  this  Committee  to  appreciate  that  its  action 
or  inaction  on  this  proposed  legislation  will  have  a  marginal  effect  on  the  overall 
level  of  investment,  but  it  could  have  a  large  effect  on  how  investment  dollars  move 
around  within  the  marketplace. 

Markers  Perception  of  Cable:  I  believe  that  the  market’s  current  very  positive  out¬ 
look  for  the  cable  industry  rests  on  three  primary  assumptions  at  the  heart  of  the 
open  access  debate. 

(1)  Cable  eiyoys  the  best  broadband,  multiple-service,  consumer  pipe  to  the 
home. 

(2)  The  cable  pipe  won’t  be  opened  up  to  competition  by  the  government. 
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(3)  Cable  will  be  able  to  vertically  leverage  its  video  market  power  and  cus¬ 
tomer  base  into  the  Internet  and  e-commerce. 

Moreover,  the  market  largely  assumes  the  best  case  right  now  about  cable’s  story, 
that  all  the  new  proposed  services  will  pan  out  in  full.  The  market  loves  a  growth 
story  that  faces  little  competition.  ^In  other  words,  the  market  views  cable’s  glass 
as  half  full. 

MarkeCs  Perception  of  Local  Telcos:  In  contrast,  I  believe  the  general  market  per¬ 
ception  of  the  local  telcos  has  been  different.  Despite  the  local  telcos’  positive  finan¬ 
cial  performance  since  the  Telecom  Act  passed,  investor  fears  of  increased  competi¬ 
tion  continue  to  cloud  the  local  telcos’  overall  growth  outlook.  In  other  words,  the 
market  views  the  local  telcos*  glass  as  half  empty. 

For  very  different  reasons,  this  Committee’s  proposed  bills  cut  to  the  heart  of  both 
these  industries’  growth  outlooks  and  the  market’s  perception  of  them. 

II.  THE  DEREGULATURY  “TROJAN  HORSE”:  IT’S  ALL  ABOUT  PREVENTING  CO.MPETITION. 

VVhy  has  cable  closed  Internet  access  and  limited  streaming  video  to  10  minutes? 
Cables  deregulatory  rhetoric  appears  to  be  a  “Trojan  Horse”  to  divert  attention  from 
the  main  event — reducing  the  potential  for  more  competition  to  cable. 

A.  There's  More  Than  One  Threat  to  the  Internet:  Both  HRI685  and  HR  1686  rec- 
o^nize  that  there  is  more  than  one  threat  to  the  Internet  than  just  government  regula¬ 
tion— but  also  anticompetitive  behavior  by  owners  of  scarce  broadband  conduit. 
While  it  is  wise  for  the  Government  to  let  the  market  work  and  not  regulate,  this 
Committee  has  also  recognized  that  the  market  works  best  when  everyone  is  free 
to  compete  and  innovate. 

Both  HR 1685  and  HR  1686  recognize  that  one  does  not  have  to  compromise  on 
competition  and  nondiscriminatory  access  to  deregulate.  The  bills  offer  the  Bells  data 
deregulation  without  compromising  the  procompetitive  principle  that  the  Bells  must 
still  provide  nondiscriminatory  access  to  their  ^'last-mile”  facilities.  The  Committee's 
bills  take  a  nonregulatory  antitrust  approach:  “Prohibition  of  Anticompetitive  Behav¬ 
ior  or  Contracts:”  The  bills  oppose  “restraining  unreasonably  the  ability  of  a  service 
provider  from  competing." 

Who  Decided  to  put  Competition  in  the  Backseat^  It  appears  from  the  tenor  of  this 
debate  that  somehow  dere^lation  and  infrastructure  deployment  are  now  supposed 
to  be  more  important  public  policy  goals  than  promoting  competition  and  protecting 
consumers.  Once  again,  what  congressional  action  or  official  FCC  ruling  reordered 
these  priorities?  What  decision  officially  endorsed  the  trade-off  that  the  “ends"  of  de¬ 
regulation  and  broadband  deployment  “justify  the  means”  of  reducing  competition 
and  not  safe^arding  consumer  interests? 

B.  Deregulatory  Misinformation:  If  one  were  to  listen  to  much  of  the  current  de¬ 
bate,  one  could  get  the  false  impression  that  the  cable  industry  already  was  deregu¬ 
lated  and  that  government  did  not  believe  cable  had  market  power.  In  fact,  Con¬ 
gress  has  effectively  found  that  the  cable  industry  has  anticompetitively  used  its 
scarce  conduit  control  to  stifle  competition  in  several  markets. 

Program  Access:  In  the  1992  Cable  Act,  Congiess  found  that  cable  was  discrimi¬ 
nating  anticompetitively  against  satellite  broadcasters,  and  legislatively  obligated 
cable  to  provide  satellite  competitors  with  nondiscriminatory  access  and  prices  to 
cable  programming.  That  “re^latoiy"  “open  access”  to  cable  programming  promoted 
competition  and  has  provided  more  than  10  million  Americans  a  competitive  choice 
of  video  distribution  supplier  in  about  six  years. 

Must  Carry  and  Retransmission  Consent:  The  1992  Cable  Act  policy  was  to  “en¬ 
sure  that  cable  television  operators  do  not  have  undue  market  power  ris-a-vis  video 
programmers  and  consumers.”  Congress  reco^ized  cable’s  marhet  power  over  local 
TV  stations,  so  Congress  gave  local  TV  stations  the  legal  option  to  either  choose 
“must  carry”  of  their  broadcasts  or  to  choose  a  commercial  negotiation  through  the 
legal  process  of  retransmission  consent. 

Leased  Access:  “To  promote  competition  in  the  delivery  of  diverse  sources  of  video 
programn\ing  and  to  assure  that  the  widest  possible  diversity  of  information  sources 
are  made  available  to  the  public  .  .  .”  section  612  of  the  1992  Cable  Act  obligated 
cable  operators  to  make  109^-157r  of  their  system  capacity  available  for  commercial 
use  (resale)  because  competitors  did  not  have  sufficient  alternative  ways  to  distrib¬ 
ute  their  product. 

Competitive  Availability  of  Navigation  Devices:  In  the  1996  Telecom  Act,  Confess 
worried  that  cable’s  market  power  over  cable  equipment  was  stifling  competition 
and  passed  section  629  to  “assure  the  commercial  availability  to  consumers  ,  .  .” 
of  caole"  equipment.  Cable  can  still  sell  equipment  to  consumers,  but  it  can  not 
charge  a  price  that  is  "subsidized”  anticompetitively  by  its  cable  service.  Congress 
effectively  created  for  consumers  an  “open  access”  market  for  cable  equipment.  It 
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also  created  a  regulatory  sunset  of  this  provision  when  the  FCC  finds  the  market 
for  video  programming  and  video  equipment  is  “fully  competitive.” 

Continuatwn  of  an  Anticompetitive  Pattern?  Few  are  now  advocating  “deregulat- 
ing^’  cable  from  any  of  these  prooompetitive  cable  obligations  described  above.  Is 
that  because  consensus  still  supports  procompetition  policies  which  protect  against 
a  widely  appreciated  pattern  of  cable  anticompetitive  behavior?  Cable  open  access 
is  not  a  new  or  an  isolated  problem.  It  is  a  continuation  of  a  long  and  clear  pattern 
of  commercial  behavior  to  reduce  competition. 

Internet  access  is  a  new  market  that  largely  came  into  being  after  passage  of  the 
1996  Telecom  Act.  Both  HR1685  and  HR  1686  implicitly  recomiize  that  this  new 
form  of  cable  anti-competitive  behavior  may  have  to  be  addressed  legislatively 
again. 


in.  WHY  IS  OPEN  ACCESS  IMPORTANT? 

The  issue  of  cable  open  access  is  much  more  than  an  industry  squabble  or  a  re^- 
latory  food  fight.  In  fact,  whether  the  cable  plant  is  open  or  closed  to  competitive 
access  is  a  major  fork  in  the  road  for  this  nation's  policy  toivards  competition,  con¬ 
vergence,  the  Internet  and  electronic  commerce.  Will  the  nation  continue  down  the 
open  pro-competitive  road  it  has  traversed  for  the  last  30  years,  or  will  the  nation 
now  divert  to  a  new  more  closed  and  potentially  anticompetitive  road  in  the  future? 
This  is  not  just  about  ISPs  and  “last  mile”  access.  It  is  even  more  impoiiantly  about 
vertical  linkage  of  backbone,  access,  content,  and  e-commercc. 

y/ hat's  at  Stake? 

A,  Will  Internet  technology  be  allowed  to  compete  against  cable?  By  way  of  anal¬ 
ogy,  will  the  government  enable  Internet  competitors  to  compete  against  cable  with 
open  access  as  the  government  enabled  Direct  Broadcast  Satellite  (DBS)  to  compete 
against  cable  with  program  access  in  1992? 

In  all  the  hype  about  the  Internet  and  e-commerce,  do  not  forget  that  about  99C^ 
of  cable’s  revenues  are  still  video-related.  Cable  does  not  w-ant  more  progiamming 
competition  from  Internet  players.  Open  access  offers  a  massive  increase  in  con¬ 
sumer  video  programming  choice  as  technology  develops  over  time  (i.e.,  enabling 
users  to  stream  video).  Instead  of  having  to  buy  entire  -packages  of  programming 
from  rable,  Internet  competitors  could  offer  micro-programming  packages  so  con¬ 
sumers  could  buy  only  the  programming  they  want,  when  they  want  it,  and  how 
they  want  it.  Most  consumers  use  and  want  only  a  fraction  of  the  channels  they  are 
forced  to  buy  in  a  package.  If  consumers  could  choose  only  what  they  want  to  see, 
ultimately  no  one  \voiild  nave  to  pay  for  pro^amming  they  do  not  want  or  support. 
If  consumers  wanted  to,  they  could  dramatically  either  decrease  or  increase  their 
cable  bill  depending  on  their  individual  viewing  choices.  Almost  everywhere  else  in 
the  economy,  the  Internet  is  empowering  consumers  with  more  choice.  Closed  cable 
access  would  allow  cable  video  programming  to  increasingly  become  an  island— im¬ 
peding  outride  Internet  innovation. 

Witn  open  access,  cable-broadband  Internet  Service  Providers  (ISPs)  could  become 
a  very  different  industry  than  their  telco-narrowband  ISP  brethren.  Higher  speeds 
could  create  an  entirely  new  and  more  competitive  video  marketplace.  L^k  at  how^ 
the  Internet  and  e-commerce  has  flourished  because  of  local  telco  open  access. 
Broadband  internet  competitors  on  cable  probably  will  be  less  like  today’s  ISPs, 
which  thriv'3  primanly  only  on  Internet  access,  e-mail,  and  customer  service,  but 
will  also  offer  competitive  programming  as  Competitive  Internet  Video  Programmers 
(CIVPs). 

B.  Will  Cable  'Corner'  the  High-End  Residential  E-Commerce  Market?  Will  con¬ 
duit  control  content  and  e-corimerce? 

Competition  Is  an  Antidote  for  Market  Power:  The  government  has  used  the  intro¬ 
duction  of  competition  to  mitigate  the  potential  for  the  local  telcos  to  leverage  their 
local  market  power  vertically  into  adjacent  markets. 

•  The  government  opened  telephone  customer  premise  equipment  to  competi¬ 
tion,  leading  to  a  flourishing  competitive  market  of  multiple  vendors  for  inter¬ 
operable  devices  that  hook  up  to  phone  lines. 

•  Since  the  late  1960s,  the  government  has  consistently  maintained  a  policy  of 
keeping  the  regulated  communications  infrastructure  separate  from  the  un¬ 
regulated  computer,  data,  and  now  Internet  markets — by  ensuring  non- 
discriminatory  access  to  the  network.  The  result  is  a  flourishing  competitive 
market  of  more  than  6,000  ISPs  and  tens  of  thousands  of  e-commerce  compa¬ 
nies. 
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•  The  breakup  of  AT&T  and  the  associated  nondiscriminatory  access  policy  has 
led  to  robust  long  distance  competition  and  more  than  10  national  Internet 
backbones. 

•  The  Telecom  Act  has  promoted  local  competition  and  nondiscriminatory  ac¬ 
cess,  which  has  led  to  the  creation  of  dozens  of  competitive  local  exchange  car¬ 
riers. 

Bambis  in  the  E-commerce  Forest?  Because  there  are  multiple  layers  of  competi¬ 
tion  and  nondiscriminatory  access  policies  between  the  local  telcos’  “last-mile”  mar¬ 
ket  power  and  the  Internet,  to  date,  e-commerce  companies  have  not  had  to  worry 
about  a  fair  unfettered  access  to  their  residential  customers.  In  other  words,  there 
are  tens  of  thousands  of  e-commerce  “Bambi”  companies  that  currently  don’t  worry 
about  conduit  players  being  able  to  steer  their  best  customer  segment  away  from 
them  to  a  cable  “preferrea’  provider.  They  focus  on  content,  commerce  and  cus¬ 
tomers,  and  assume  they  will  always  have  access  to  infrastructure  and  their  cus¬ 
tomers.  Most  e-commerce  “Bambis”  are  still  naively  unaware  that  there  is  danger 
in  the  e-commerce  forest  that  could  lead  to  the  capture  of  their  potential  high-end 
customers  by  locking  these  customer  into  infrastructure  and  exclusive  service  before 
these  e-commerce  companies  ever  have  a  chance  to  sell  to  them. 

Reducing  Competition  and  Leveraging  Market  Power:  Contrast  the  nondiscrim¬ 
inatory  competitive  approach  of  the  telco  “last  mile”  into  98.5  million  American 
homes  with  cable’s  discriminatory  attempt  to  reduce  competitive  access  to  the  na¬ 
tion’s  other  ubiquitous  “last  mile”  into  66  million  homes. 

Cable’s  closed  access  policy  enables  cable  to  vertically  leverage  its  market  power 
more  freely  into  e-commerce.  Unlike  the  telecom  competition  that  is  designed  to 
limit  a  local  telcos’  market  power,  cable  is  limiting  competition  to  leverage  its  mar¬ 
ket  power.  For  example,  cable  has  contractually  established  a  monopoly  distributor 
of  cable  Internet  access  @Home/Road  Runner,  to  ensure  no  competition  from  the 
6,000  ISPs  or  the  several  dozen  competitive  local  carriers.  Cable  also  discriminates 
by  not  allowing  competitive  backbone  providers  to  carry  its  Internet  traffic.  ©Home/ 
Road  Runner  also  torecloses  Internet  video  programming  competition  by  limiting 
any  streaming  video  to  less  than  10  minutes  in  duration.  The  absence  6f  competition 
in  cable’s  intermediar>  markets  combined  with  ownership  of  a  preferred  content  and 
e-commerce  portal  (i.e.,  FIxcite),  provides  cable  the  real  potential  for  exercising  its 
market  power  into  the  high-end  residential  e-commerce  market. 

If  cable: 

(1)  continues  to  enioy  a  dominant  share  of  the  residential  broadband  market 
(currently  cable  s  broadband  market  share  is  90^+); 

(2)  can  prevent  intermediary  competition  for  competitive  access;  and 

(3)  can  leverage  exclusive  Internet  access  with  Internet  backbone  transport  to 
gain  a  powerful  incumbent  “default”  advantage  over  competitors; 

then  cable  would  be  able  to  substantially  lessen  competition  by  effectively  limiting 
their  competitors’  addressable  market.  In  effect,  cable  could  “corner”  a  substantial 
portion  of  the  high-end  residential  broadband  e-commerce  market  for  itself  and  its 
^preferred”  e-commerce  partners. 

C.  Will  Government  Keep  the  Unregulated  Internet  Separate  From  Regulated  In¬ 
frastructure,  Which  Has  Been  Key  to  its  Success  and  Growth  to  Date?  In  other  words, 
will  the  unregulated  “virtual”  world  of  the  Internet  and  e-commerce  remain  sepa¬ 
rate  from  the  regulated  physical  infrastructure  businesses? 

The  Internet  Is  Separate:  The  Internet  is  simply  a  universal  communications  lan¬ 
guage  that  links  any  type  of  electronic  device  over  any  carrier’s  physical  infrastruc¬ 
ture,  to  deliver  any  type  of  information  (text,  data,  graphics,  voice  or  video).  In  ef¬ 
fect,  the  Internet  “delinks”  communications  from  the  physical  technology.  In  the 
past,  communications  was  driven  by  the  physical  hardware  technolop':  phone,  radio, 
TV,  cable,  wireless,  or  satellite.  The  Internet  is  not  the  physical  infrastructure,  but 
the  virtual  and  boundaryless  world  of  communications  and  e-commerce  that  rides 
on  top  of  the  various  technologies. 

Cable  Self -Deregulation?  Cable  is  trying  to  reverse  more  than  30  years  of  commu¬ 
nications/computer  regulatory  separation  by  self-declaring  that  cable  infrastructure 
and  the  Internet  are  one  and  the  same.  Cable  is  trying  to  “relink”  its  infrastructure 
to  the  Internet  in  order  to  cloak  itself  in  the  dere^latory  rhetoric  of  the  Internet. 
However,  in  Congress’  much-touted  deregulatory  Internet  policy  statement  in  the 
Telecom  Act,  there  is  no  mention  of  cable  or  any  other  infrastructure  player.  Despite 
the  current  confused  debate,  I  can  find  no  place  in  which  Congress  or  the  FCC  af¬ 
firmatively  and  officially  decided  that  cable  was  the  Internet  and,  therefore,  cable 
infrastructure  should  be  “unfettered  by  Federal  or  state  regulation.” 
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D,  Schizophrenic  Infrcistructure  Regulation  Diverts  Convergena^.  There  could  not 
be  more  of  a  stark  regulatory  contrast  than  the  competitive  policy  the  FCC  applies 
to  the  telcos  and  to  the  cable  industry.  The  FCC  is  polarizing  residential  broaaband 
investment  by  h^^rregulating  the  telco  monopoly  pipe  using  the  broadest  regu¬ 
latory  interpretation  of  the  law  and  taking  a  laissez-faire  approach  toward  the  cable 
monopoly  using  the  narrowest  interpretation  of  the  law.  Apparently,  the  FCC  has 
opposite  definitions  of  competition  depending  on  who  is  on  the  receiving  end. 

•  Current  ‘"activist”  telecom  broadband  competition  policy  is  to: 

(1)  demonopolize  by  promoting  competition  on  an  open,  shared  network  at 
wholesale  prices; 

(2)  encourage  access  investment  and  innovation  by  Internet  competitors; 
and 

(3)  prevent  the  incumbent  from  anticompetitively  cross-subsidizing  or 
leveraging  market  power  vertically. 

•  In  contrast  the  current  “look  the  other  way  and  hope'  cable  broadband  policy 
is  the  opposite: 

(1)  it  fosters  a  duopolization  by  allowing  cable  a  closed  proprietary  network 
at  retail  prices; 

(2)  it  discourages  competitive  investment  and  innovation  by  Internet  com¬ 
petitors;  and, 

(3)  it  allows  the  incumbent  to  cross-subsidize  and  leverage  market  power 
vertically. 

longstanding  Open  Access  Precedent:  Since  1966,  the  government  has  had  an  on¬ 
going  regulatory  proceeding,  Computer  Inquiry,  whereby  it  has  tried  to  reconcile  the 
convergence  and  interdependence  of  communications  transport  and  enhanced  data 

f)rocessing  technolopes  by  keeping  them  separate  to  the  extent  possible  for  regu- 
atory  purposes.  Neither  the  1992  Cable  Act,  nor  the  1996  Telecom  Act,  nor  the 
World  Trade  Organization  Telecom  Agreement  specifically  anticipated  the  emer¬ 
gence  of  cable  as  a  primary  broadband  data  “last-mile”  carrier.  In  the  absence  of 
specific  legal  language,  cable  has  lobbied  furiously  for  political  self-deregulation 
from  the  long-standing,  bipartisan  and  international  consensus  supporting  the  pro¬ 
motion  of  competition  to  monopolies  and  the  policy  of  nondiscriminatory  access  (i.e., 
open  networks).  I  can  find  no  vote  or  official  policy  decision  whereby  the  government 
decided  to  reverse  its  consensus  procompetitive,  open  network  access  policy  and  offi¬ 
cially  and  explicitly  decided  that  the  cable  “last-mile”  should  be  closed  to  competi¬ 
tion  in  order  to  spur  deployment. 

Mr.  Chairman,  thank  you  again  for  the  honor  of  testifying  before  your  Committee 
on  this  important  subject. 

Attachment:  ‘Too  Rosy  an  Outlook  for  Residential  Broadband  Competition?”  and 
accompanying  chart:  “i^ecursor  Watch®:  Residential  Broadband  Deployment  Out¬ 
look.” 
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Too  Rosy  an  Outlook  for  Residential  Broadband  Access  Competition? 


Summery:  TfG  «M|>«ctt  Uwl  tte  «mrrt»(  roiy 
oatJook  r«r  mkt— tiri  broadbaBd  eeeeu  facility  ckok*  win 
fin  tkofi  if  tipcriatlou  mudt  is  midinciid  competiiton  has 
disap(KMMed  nno*  passage  of  the  )996  Telecom  Act  Just  as 
before,  there  are  poweriUt  bdustiy,  financial  mi  potitical  interests 
at  ptay  that  promote  mi  benefit  from  a  rosy  dep1o)inent  outlook. 
Howrevef,  just  because  the  promotan*  views  vc  roiy  does  not 
make  them  realistic.  Thcri*s  not  a  lot  of  mystery  about  the 
prospects  for  the  residerfiil  broadband  market.  AM  the  potential 
compecMon  have  cither  a  govmmeni  ireense  or  regulated  rights  of 
uay.  and  they  idl  have  dcpIoymcM  markets  and  timetabici. 
dfrocAed  u  a  TfC?  jwfiiiary  of  the  uUverie  of  poieniiai  soieees 
of  n^^islisL  focilales-baseti  broodhasd  ccmpefltiou  <md  lAe 
Ukefy  reach  ondtimekthttcfbrcodbofddtphymcnt  TPG  would 
expect  other  feasibility  surveys  of  deptoyment  plans  so  )icld 
healthy  ikeptxism.  The  cable  opei  aceeu  debate  largely 
hloges  00  the  proapeets  for  alteraarive  broodbaod 
daployraeoL  The  FCC  apportnily  assumes  that  the  market  wnM 
create  eruKigh  notion**kie  competitive  altemaiivts  (4  to  5^)  to 

Qtire  that  there  would  be  no  anticompetitive  effects  from  a  closed 
la  platform,  rederal  Judge  Ptnncr'i  recent  Portland  dccidon 
favoring  local  open  access  authority  declared  cable  an  “essential 
fxllity"  for  competitive  ISPs. 

OiUiook  for  Reridentfa/  Broadband  FacOey  Chotcr;  Beirtg 
generous,  and  usirtg  the  FCC's  “bioadband"  d<nnition  (iOO* 
kilobits  per  second  In  bdlb  directions).  T?0  believes  the  best 
practical  broadbaad  deployMcai  case  for  the  aart  three  vein 
it  that'  W>oui  one  quaner  of  the  country  might  er^  a  choice  of 
three  bfooLibartd  optioru  (cable  modems,  OSL,  and  fixed  wirelass): 
roughly  ooe-htir  of  the  country  could  enjoy  a  choice  of  cabk 
modems  ar>d  DSL;  and  about  ihree^uarters  of  (be  country  could 
have  cabk  modems  availabk.  Thraattmistfllpsideoflblsbcst 
practical  case  b  that:  abOMt  ooa*  qaarlcr  of  the  roaatry  woa*! 
have  lay  broadbaad  ofTtrlnti  abovl  oae-quarter  will  have 
osa  optioB— eabit  Bodens;  about  a  qurttr  wHI  have  two 
optkMM — cable  iiodems  aid  DSL;  and  aboat  ooc-^uarter  MU 
have  three  opiioos-^able  raodema,  DSL  and  (bed  wireless. 
TPG  suspects  xrual  deployinent  cooW  be  less. 


Rrd  Hats  QwesthHlng  a  Rosy  Drptoyment  Scenario: 
(I)  Where  b  DSL?  After  yean  of  hype  and  rosy  projections, 
currrrMly  only  about  or>e  of  IS  residentiB)  broadband  customers 
uses  DSL.  Moreover,  the  underwhelnirtg  deployment  experience 
ISDN  (the  telcos’  former  high-speed  service — 


I H  kilobits  per  second>-rx>ugMy  200.000  residential  cusuxners 
over  iha  last  n  years  could  bo  •  red  flag  foe  DSL  prqjectioni.  (2) 
Iriditm?  The  most  recent  experience  we  have  Mth  new  satellite 
onerings  b  Iridium,  which  may  gs  banloupt,  having  spent  S5 
billion  10  attract  roughly  10.000  customers  worldwide.  (3)  Plxcd 
wirelcai?  a)  The  reason  Sprint  and  MClWortdcoffl  were  able  lo 
purchase  (Jietr  fixed  wireless  cable  spectnan  b  ihat  the  previous 
businesses  that  used  thee  spectrum  went  benkrupt  b)  Current 
deployment  of  fixed  wireless  has  been  stowed  because  the  industry 
has  had  probtems  securing  economical  building  roof  rights  to 
deploy  antennae.  The  problem  is  serious  enough  that  (he  FCC 
recently  launched  a  proposed  rulemaking  c)  ATATs  $100 
btllion  investment  in  cable  broadband  suggests  that  ATAT's 
believes  cabk  broadband  could  be  deployed  faster  and  better  than 
its  own  fixed  wireless  “Project  Angel.”  (4)  Teegh  qeesUom?  a) 
The  official  lobbying  poshiM  of  both  (he  local  teko  and  the  cable 
monopolks  It  that  they  cannot  afford  to  upgmdc  their  existing 
facilities  to  two-way  broadband  if  regulaion  force  them  to  share 
their  bandwidth  with  comperifon.  What  does  this  suggest  about 
the  economic  viability  of  a  new  ervtnmi  that  has  to  build  focilities 
from  scratch  without  the  crou-vubsldy  of  an  existing  customer 
bate?  b)  If  AT&T  truly  believes  there  are  plenty  of  broadband 
alternatives,  what  art  AT&Ti  immediate  plana  for  offering 
competitive  broadband  service  to  the  75H  of  American  households 
where  it  claims  it  wall  not  have  cable  properties?  c)  If  the  FCC 
truly  believes  there  are  going  lo  be  plenty  of  broadband  options 
soon,  a  “noopoly,’’  v»hy  is  the  FCC  planning  to  hyperpegulane  the 
local  tekos’  DSL  spectrum  ar>d  DSL  offerinp?  And  why  is  the 
FCC  not  irumperirtg  the  benefits  of  DSL  deregulation  in  order  to 
spur  DSL  deployment? 

Cm  y  lieore  Economks:  While  it  b  not  “poiltkally  corrtet"  to 
sbll  talk  of  “narural  morwpoty”  oconomkv  the  cold  reality 
remains  that  resideniial  broadbend  facilities  reiTMin 
simultareousl}  highly  capital- mteruive  up  front  and  highly  capital- 
inefikient  over  time  because  of  (he  iKk  of  geographic  density  and 
the  Ixk  of  high-volume  customers.  Local  residential  competitive 
economics  remain  dismal  unless  an  AT&T  can  assume  very  high 
penetration  rates,  cross-subsidiae  its  video  monopoly,  and 
vcrticatly  kverage  market  power  into  c-comittercc  by  pnvertrirg 
competitrvx  Internet  access.  Ponder  how  the  CLFXis  have  shunned 
the  residcru’ial  market.  Ponder  how  the  FCC  manufKtured  an 
effective  7SH  local  service  resale  discount  (LINEP);  that  speaks 
volumes  about  how  aoiiefy  aware  the  FCC  is  of  the  lingering 
"rtafuraJ  monopoly'*  economics  in  the  residential  market.  (See 
Qttctchcd chjrt)  •  •  •  •  • 
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Mr.  Smith  of  Texas.  Mr.  Rosenblum. 

STATEMENT  OF  MARK  ROSENBLUM,  VICE  PRESIDENT  FOR 
LAW,  ATAT  CORPORATION,  BASKING  RIDGE,  NJ 

Mr.  Rosenblum.  Thank  you,  Mr.  Chairman,  members.  It  is  a 
pleasure  to  be  here  today  to  discuss  H.R.  1685  and  1686.  AT&T  is 
investing  over  $100  billion  in  cable  systems  to  transform  cable  sys¬ 
tems  into  new  communications  facilities  that  we  think  will  bring 
new  technology  and  services  to  our  customers.  Our  plan  is  to  use 
these  facilities  to  compete  in  local  telephone  markets  across  the 
country,  offering  competition  to  the  incumbent  monopoly  telephone 
companies,  bringing  lower  price,  better  service,  and  for  the  first 
time  real  choice  to  millions  of  residential  customers. 

One  of  these  new  choices  is  the  broadband  Internet  access  service 
customers  will  be  able  to  obtain  from  cable  companies  in  partner¬ 
ship  with  firms  like  ©Home  and  Road  Runner.  These  providers 
have  innovated  and  invested  to  build  high-speed  networks  and 
bring  new  content  to  cable  customers. 

Contrary  to  some  rhetoric,  these  networks  are  not  closed.  Cus¬ 
tomers  can  and  do  access  any  site  on  the  public  Internet  through 
these  new  services.  There  is  no  limit  whatever  on  Internet  access 
or  where  customers  can  go  on  the  Internet  once  they  get  these  serv¬ 
ices.  All  they  do  is  get  an  additional  choice.  And  we  think  they  get 
faster  and  better  service  than  they  could  before. 

Since  AT&T  unveiled  its  investment  in  cable,  deployment  of  all 
types  of  broadband  access  facilities  has  skyrocketed.  DSL  tech¬ 
nology,  that  is  the  technology  that  turns  a  telephone  line  into  a 
broadband  capable  pipe,  has  been  available  for  years,  but  it  has 
only  been  in  the  past  few  months  that  Bell  companies  and  GTE 
began  accelerating  their  deployment  and  reducing  the  price  for 
these  services;  and  we  think  that  is  in  response  to  the  competition 
they  sense  coming  from  companies  like  AT&T. 

Four  Bell  companies  and  GTE  have  announced  that  DSL  service 
will  be  able  to  serve  as,  many  as  31  million  consumers  across  the 
country  by  the  end  of  this  year  alone.  These  emerging  competitive 
forces  are  really  the  product  of  the  competition  from  AT&T.  The  in¬ 
vestment  and  innovation  you  see  in  the  industry  represent  a  huge 
consumer  and  competition  success  story  made  possible  by  the  1996 
Telecommunications  Act,  of  which  we  think  Congress  should  be 
very  proud. 

\^at  we  are  talking  about  today  is  bringing  better  service,  bet¬ 
ter  price,  and  more  choices  to  customers.  This  is  the  promise  of  the 
Telecom  Act,  and  I  think  it  is  the  promise  of  the  Sherman  Act. 
These  laws  have  unleashed  the  explosion  in  competitive  investment 
by  us  and  others,  and  it  has  made  possible  the  competitive  re¬ 
sponse  by  the  incumbents  that  is  really  what  is  going  to  drive  de¬ 
ployment  of  these  new  technologies  to  all  customers. 

If  the  past  3  years  have  taught  us  anj^hing,  it  is  that  the  cer¬ 
tainty  provided  by  the  Telecom  Act  has  stimulated  this  competitive 
investment,  without  which  the  competitive  response  would  not 
have  been  made  possible.  We  thus  oppose  allowing  Bell  companies 
to  provide  long  distance  data  services  now  before  they  open  their 
local  markets  to  competition  as  the  1996  act  requires. 
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In  addition,  we  think  the  bill  marks  a  sharp  and  unwarranted 
departure  from  established  antitrust  policy.  Congress  and  the 
courts  have  uniformly  recognized  that  the  Sherman  Act  is  a  law  of 
general  application  and  special  laws  applying  to  special  industries 
have  generally  been  rejected.  This  bill,  in  contrast,  would  impose 
a  special  rule  for  a  single  industry  creating  a  narrow  inflexible 
market  definition  and  would  bypass  relevant  case  law.  It  would 
deem  individual  broadband  providers  to  have  market  power  over 
their  own  facilities,  even  though  broadband  competes  with 
narrowband  and  even  though  alternative  suppliers  can  and  do  pro¬ 
vide  other  broadband  access  capabilities. 

The  bill’s  unprecedented  presumption  of  antitrust  liability  in 
suits  involving  broadband  Internet  access  we  think  would  lead  to 
a  litigation  explosion.  This  would  embroil  the  Federal  courts  in  set¬ 
ting  the  rates,  terms  and  conditions  for  Internet  access,  leading  to 
regulation  of  the  Internet  that  would  seriously  hinder  the  very  in¬ 
novation  the  antitrust  laws  are  supposed  to  foster. 

We  think  the  discussion  today  really  is  not  about  whether  cable 
Internet  network  should  be  open.  The  choices  and  technologies  that 
competition  will  create  assure  that  all  firms  have  every  powerful 
incentive  you  can  imagine  to  offer  pjrvices  and  features  that  cus¬ 
tomers  want. 

In  our  case,  we  have  invested  over  $100  billion  in  a  new  tech¬ 
nology  to  try  to  bring  choice  to  our  residential  customers.  Virtually 
all  of  these  customers  today,  though,  are  already  served  by  the  in¬ 
cumbent  telephone  monopolies  or  by  the  dominant  Internet  pro¬ 
vider,  AOL.  If  we  don’t  offer  them  the  service  they  demand,  tney 
are  simply  not  going  to  bring  their  business  to  us  in  the  first  place, 
and  we  will  never  recover  on  our  investment.  If  we  don’t  meet  their 
needs,  they  won’t  come.  This  market  reality  should  dictate  the  way 
that  markets  and  technology  and  consumer  services  develop.  We 
submit  new  laws  that  are  hot  necessary. 

I  respect  very  highly  what  Commissioner  Sten  and  his  colleagues 
have  done  in  Portland,  but  other  cities  around  the  country  consid¬ 
ering  the  same  question  came  to  the  decision  that  it  would  be  inap¬ 
propriate  to  impose  open-access  requirements  on  cable  providers 
preferring  instead  to  stimulate  the  deployment  of  our  facilities  hop¬ 
ing  that  it  would  trigger  deployment  of  competing  facilities,  and 
that  has  occurred. 

Commissioner  Sten  says  national  policy  is  required.  Our  reason 
for  opposing  what  happened  in  Portland,  Mr.  Chairman,  is  not  to 
impose  litigation  costs  on  the  people  of  Portland.  They  are  our  cus¬ 
tomers.  We  just  think  that  we  can’t  afford  to  have  individual  cities 
making  individual  choices  in  this  very  important  area.  We  have  got 
a  market,  it  is  working,  and  we  think  the  customer  demand  should 
drive  it.  Thank  you  very  much. 

Mr.  Hyde.  [Presiding.]  Thank  you,  Mr.  Rosenblum. 

('The  prepared  statement  of  Mr.  Rosenblum  follows:] 

Preharkd  St.xtkmknt  ok  Mark  Ro.sknblu.m,  vick  prksidknt  koh  ijuv,  AT&T 
Corporation,  Basking  Ridge,  NJ 

It  is  a  pleasure  to  appear  before  this  Committee  toda^  to  discuss  H.R.  1685  and 
H.R.  1686.  We  commena  the  Committee  for  the  leadership  role  it  has  played  in  the 
last  three  years  in  ensuring  appropriate  enforcement  of  the  antitrust  laws  in  the 
telecommunications  industry. 


52 


Before  passage  of  the  Telecommunications  Act  of  1996  (the  “Telecom  Act”),  invest¬ 
ment  in  tne  caBle  and  telecom  industries  was  sluggish.  Now,  with  the  legal  and  reg¬ 
ulatory  certainty  the  Act  provides,  investors  are  nocking  not  only  to  cable  providers 
and  incumbent  monopolies,  but  also  to  competitive  local  exchange  carriers,  wireless 
providers,  and  other  telecom  companies. 

We  at  AT&T  believe  that  government  policies  that  encourage  entry  and  invest¬ 
ment  by,  and  promote  competition  among,  providers  of  broadband'services  promise 
enormous  benefits  to  all  Americans.  AT&T  nas  embarked  on  a  mission  of  investing 
the  widest  possible  deployment  of  broadband  technology  and  services  to  consumers. 
For  us,  broadband  technology  is  not  merely  an  effort  to  promote  high-speed  Internet 
access,  important  though  that  is.  Rather,  we’ve  always  been  a  communications  com¬ 
pany,  and  our  plan  is  to  use  our  broadband  capabilities  to  compete  in  local  phone 
markets  across  the  country,  offering  spirited  competition  to  the  incumbent  monopoly 
lo^-d  exchange  carriers — all  resulting  in  lower  prices,  better  service,  and  more 
choices  for  millions  of  residential  consumers.  Our  actions  in  the  marketplace  are  ful¬ 
filling  the  promise  of  the  Telecom  Act.  We  will  use  cable  technol^  to  provide  local 
phone  service.  We  approach  the  issue  of  the  proposed  Goodlatte-Boucher  legislation 
from  this  perspective. 

If  we  have  learned  anything  in  the  few  short  years  that  the  Internet  has  become 
such  an  important  part  of  the  fabric  of  our  national  life,  it  is  this:  we  cannot  legis¬ 
late  technology.  To  do  so  would  distort  not  only  the  workings  of  markets,  but  the 
development  of  technology  itself.  Further,  it  would  stifle  investment — the  very  in¬ 
vestment  that  permits  entrepreneurs  to  develop  and  market  powerful  and  innova¬ 
tive  new  technologies.  Competition  among  technolo^s,  as  well  as  among  companies, 
will  lead  to  the  quickest  possible  deployment  of  broadband  services.  We  certainly 
hope  that  high-speed  access  to  the  Internet  through  cable  succeeds  in  the  market¬ 
place,  but  we  know  that  will  occur  only  through  competition  among  cable,  satellite, 
and  DSL  providers. 

Yet  the  proposed  legislation  would  violate  the  most  basic  antitrust  principles  by 
requiring  Federal  courts  to  ignore  the  reality  of  intense  rivalry  among  alternative 
broadband  technologies.  It  would  thus  discourage,  rather  than  encourage,  invest¬ 
ment  and  competition  and  harm  rather  than  help  consumers.  Of  course,  any  at¬ 
tempt  to  replace  the  antitrust  laws’  traditional  focus  on  case-by-case  consideration 
of  tne  relevant  markets  and  the  competitive  forces  in  those  markets  with  inflexible 
legislative  determinations  should  be  approached  with  great  caution.  But  this  is  espe¬ 
cially  true  in  markets  characterized  by  rapidly  evolving  technolomes.  There  is  sim¬ 
ply  no  reason  even  to  try  to  do  so  here.  Market  forces,  buttressed  by  existing  anti¬ 
trust  laws  and  specially-tailored  regulatory  protections — in  particular,  the  Telecom 
Act  provisions  designed  to  prevent  the  incumbent  local  telephone  companies  from 
extending  or  abusing  their  monopolies — are  a  superior  approach. 

Since  enactment  of  the  Telecom  Act,  AT&T  has  led  the  telecommunications  and 
cable  industries  in  investing  billions  of  dollars  to  upgrade  cable  facilities  to  provide 
Internet  and  local  telephone  services — a  risky  proposition  given  that  the  dominant 
local  telephone  monopolies  and  Internet  providers  have  virtually  all  of  the  cus¬ 
tomers  today.  But  we  and  others  are  making  those  investments  on  the  understand¬ 
ing  that  the  national  policy  embodied  in  the  Telecom  Act  requires  that  we  do  our 
part  to  foster  the  local  phone  competition  that  is  the  central  promise  of  the  Act. 

Preserving  competitors'  incentives  to  make  these  investments  is  not  simply  impor¬ 
tant  in  its  own  right.  The  mere  announcement  of  our  cable  up^ades — and  particu¬ 
larly  AT&Ts  unrivalled  public  commitment  to  short-term  and  large-scale  deploy¬ 
ment — have,  in  turn,  spurred  the  local  telephone  monopolies  and  others  to  finally 
deploy  the  broadband  technologies  they  have  had  sitting  on  the  shelves  for  years 
and,  equally  important,  to  enter  into  commercial  arrangements  with  Internet  pro¬ 
viders  (notably  AOL)  to  bring  even  broader  choice  to  consumers. 

The  proposed  lemslation,  in  contrast,  would  denying  the  cable  companies  that 
have  largely  stimulated  these  vibrant  market  forces  the  right  to  respond  to  market 
forces  in  balancing  customer  demands,  technology  constraints,  and  legitimate  net¬ 
work  congestion  concerns  and  in  pursuing  commercially-negotiated  arrangements  of 
their  own.  Ironically,  this  could  only  discourage  both  cable  investments  and  the 
long-overdue  competitive  response  to  those  investments  by  today’s  dominant  provid¬ 
ers  of  Irtemet  and  local  telephone  services. 

That  would  be  a  very  high  price  to  pay,  particularly  given  the  reality  of  the  mar¬ 
ketplace.  Competition  will  ensure  that  consumer  demands  for  the  sendees  they  want 
are  met.  Any  cable  provider  that  fails  to  offer  customers  the  services  and  choices 
they  demana  wi.l  simply  lose  in  the  marketplace.  AT&T  recognizes  this  reality,  and 
having  committed  more  than  $100  billion  of  its  shareholders’  resources  to  acoiure 
TCI  and  MediaOne  and  up^ade  their  cable  facilities,  is  fully  committed  to  making 
sure  that  consumers  are  ^le  to  access  the  content  of  their  choice — a  point  our 
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Chairman,  C.  Michael  Armstrong,  has  made  publicly  on  numerous  occasions.  If  we 
don’t  give  consumers  what  they  want,  they  will  simply  go  somewhere  else— or,  more 
precisely,  given  that  we  are  just  getting  started  here,  stay  somewhere  else,  which 
IS  with  the  incumbent  local  phone  companies. 

Thus,  the  question  here  is  not  whetner  cable  systems  will  be  "open,”  but  whether 
new  facilities  and  services  that  offer  the  most  viable  near-term  hope  for  lemtimate 
local  competition  should  be  allowed  to  develop  in  accordance  with  customer  demands 
and  market  forces — rather  than  through  protracted  and  costly  litigation  that  will 
discourage  the  veo'  investment  necessary  to  generate  this  rivalry  and  the  ensuing 
consumer  benefits. 

The  remainder  of  this  testimony  is  organized  in  two  parts.  First,  it  discusses  why 
we  believe  existing  laws  are  more  than  adequate  to  address  potential  anticompeti¬ 
tive  conduct  in  the  broadband  area  and  that  the  proposed  legislation  is  fundamen¬ 
tally  flawed.  No  new  legislation  is  necessar>'  to  protect  consumers  of  broadband 
services.  Moreover,  the  proposed  legislation  is  fundamentally  flawed  from  the  per¬ 
spective  of  antitrust  jurisprudence  and  economics.  Second,  we  believe  the  proposed 
legislation  w'ould  in  fact  retard  the  rapid  deployment  of  broadband  technologies  both 
by  placing  unwarranted  new  regulatory  constraints  on  cable  companies  and  by  re¬ 
moving  existing  protections  against  anticompetitive  conduct  by  local  telephone  mo¬ 
nopolies.  By  contrast,  the  best  way  to  make  sure  that  all  consumers  have  access  to 
a  variety  of  broadband  technologies  and  services,  including  both  cable-based  systems 
and  systems  provided  by  the  local  telephone  monopolies,  iis  to  allow  market  forces, 
constrained  by  existing  regulatory  protoctions,  to  continue  working. 

The  Existing  Antitrust  Laws  Are  Working 

Regardless  of  one’s  perspective  on  the  appropriate  role  of  government  in  the  de¬ 
ployment  of  broadband,  there  would  still  remain  many  reasons  to  oppose  attempting 
to  change  the  Federal  antitrust  laws  in  the  manner  proposed  in  this  legislation. 
From  the  perspective  of  antitrust  law  and  antitrust  economics,  there  are  a  number 
of  serious  shortcomings  in  this  proposed  legislation. 

First,  this  bill  imposes  an  inflexible  statutory  definition  of  the  relevant  "market” 
(the  "broadband  service  provider  market”)  which  is  inaccurate  at  best  and  more  gen¬ 
erally  inappropriate.  In  the  normal  course,  under  well-developed  case  law',  an  anti¬ 
trust  plaintiff  must  prove-  that  the  defendant  has  the  power  to  control  prices  and 
output  and  exclude  competitors  in  a  relevant  market.  The  appropriate  definition  of 
the  relevant  market  is  thus  the  starting  point  of  traditional  antitrust  analysis,  To 
determine  what  the  relevant  market  actually  is,  agencies  and  courts  must  consider 
the  facte  as  to  whether  customers  have  alternatives  that  effectively  prevent  a  firm 
from  raising  prices  or  limiting  choice  without  losing  business — in  antitrust  jargon, 
the  "elasticities.” 

This  bill,  in  contrast,  would  foreclose  the  usual  role  that  economic  realities  and 
evidence  play  in  this  determination  and  force  an  artificial  definition  of  the  market. 
Not  only  does  the  bill  decree  that  broadband  services  are  the  relevant  market-  -even 
though  bnJadband  Internet  access  services  plainly  compete  with  narrow'band  serv'- 
ices  today — the  bill  further  declares  that  the  facilities  of  a  single  broadband  access 
prov'ider  constitute  the  relevant  market.  In  essence,  this  bill  would  bypass  relevant 
case  law  and  deem  individual  broadband  networks  to  be  "essential  facilities”  (fe., 
those  that  are  essential  for  competition  in  the  relevant  market)  without  finding  any 
ability  to  exercise  monopoly  power  and  notwithstanding  that  those  seeking  access  to 
such  a  network  have  alternative  suppliers  that  can  provide  the  same  or  similar  high- 
speed  capabilities  This  ignores  long-developed  precedent  on  the  essential  facilities 
aoctrine  by  asserting  a  presumption  of  a  Sherman  Act  violation  based  only  on  a 
broadband  access  provider’s  le^timate  business  decision. 

Problems  with  this  statutorily-mandated  definition  will  grow  even  worse  as  tech- 
nolo^  evolves  in  the  coming  years  and  even  more  alternative  for  communications 
and  oroadband  technology  appear  in  the  market.  Rather  than  forcing  Congress  to 
perpetually  revisit  this  question  of  the  appropriate  market  definition,  therefore,  the 
easier  and  more  logical  course  is  surely  to  preserve  traditional  antitrust  principles 
and  analysis  by  letting  administrative  agencies  and  courts  determine  the  relevant 
market  in  any  enforcement  or  damages  action. 

Second,  the  bill’s  proposed  new  procedural  rules  in  antitrust  suite  involving 
broadband  Internet  access  threaten  to  sow  considerable  confusion  and  lead  to  a  liti¬ 
gation  and  regulation  explosion.  For  example.  Section  102  of  the  bill  establishes  a 
presumption  of  a  Sherman  Act  violation  any  time  a  cable  company  that  provides 
broadband  Internet  access  seeks  to  negotiate  terms  and  conditions  for  access  with 
one  ISP  that  are  in  any  way  different  from  those  offered  to  any  other  ISP.  But  the 
legislation  is  silent  as  to  how  this  would  work  in  practice.  \^at  does  it  mean  to 
say  this  is  a  presumption?  What  evidence  would  suffice  to  rebut  it?  What  happens 
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in  Sherman  Act  cases  after  the  applicability  of  the  presumption  has  been  estab¬ 
lished.  More  fundamentally,  the  procedure  envisioned  in  the  legislation  Tvould  inevi¬ 
tably  enmesh  the  Federal  courts  in  all  50  States  in  setting,  overseeing  and  admin¬ 
istering  the  rates,  terms,  and  conditions  for  interconnection  between  literally  thou¬ 
sands  of  broadband  and  Internet  providers.  This  is  certain  to  be  extraordinarily 
costly  and  cumbersome.  It  would  also  foreclose  the  very  innovation  that  the  anti¬ 
trust  laws  otherwise  seek  to  foster  by  preventing  new  firms  with  new  ideas  from 
investing  in  new  approaches  that  may  require  different  interconnection  arrange¬ 
ments. 

Stated  broadly,  we  are  seriously  concerned  that  the  proposed  legislation  would 
lead  to  sharply  increased  litigation,  rather  than  healthy  industry  competition.  The 
bill  creates  the  “presumptioiv'  of  a  Sherman  Act  violation  any  time  a  broadband 
service  provider  merely  offers  more  favorable  terms  or  conditions  to  one  ISP.  This 
presumption  would  apply  without  regard  to  whether  this  access  was  the  result  of 
fair  commercial  bargaining  between  the  parties  or  the  need  of  broadband  service 
providers  to  recoup  their  investments.  In  effect,  the  bill  would  establish  a  new  cause 
of  action  for  the  more  than  six  thousand  ISPs  every  time  a  broadband  proWder  en¬ 
ters  into  an  agreement  with  an  ISP. 

Because  the  bill  gives  special  advantages  to  plaintiffs,  defendants  would  have  the 
scales  tipped  against  them.  As  noted  above,  the  legislation  is  unclear  regarding 
whether  the  presumption  of  a  Sherman  Act  violation  is  rebuttable  and  how  defend¬ 
ants  may  challenge  the  presumption  in  court.  It  follows  naturally  that  accepted  pro¬ 
cedural  devices  for  quick  dismissal  of  meritless  litigation,  such  as  motions  to  dismiss 
or  motions  for  summary  iudgment,  would  be  difficult,  if  not  impossible,  for  defend¬ 
ants  to  obtain.  This  would  considerably  increase  the  costs  of  litigation  for  all  parties, 
as  even  meritless  claims  could  proceed  only  to  trial  or  settlement. 

Finally,  this  bill  marks  a  sharp  departure  from  the  philosophy  that  has  animated 
antitrust  jurisprudence  for  over  a  century.  The  Sherman  Act  was  intentionally  writ¬ 
ten  in  language  that  is  somewhat  simple  and  general  to  ensure  that  courts  have 
adequate  flexibility  to  respond  to  rapidly  changing  market  conditions  and  to  new 
economic  developments  regarding  the  nature  of  the  competitive  process  in  particular 
markets.*  Moreover,  courts  have  uniformly  recognized  that  the  Sherman  Act  is  a 
law  of  general  application  and  is  for  the  “protection  of  competition,  not  competi¬ 
tors.” Historically,  the  Federal  antitrust  statutes  have  been  laws  of  general  appli¬ 
cation.  Accordingly,  courts  have  generally  rejected  special,  narrow  presumptions  or 
exceptions.  Similarly,  Congress  has  appropriately  rejected  prior  legislative  proposals 
suggesting  specific  presumptions  or  exceptions  covering  tne  health  care,  transpor¬ 
tation,  and  energy  industries,  even  in  the  face  of  asserted  public  health  and  safety 
rationales. 

In  sharp  contrast,  this  bill  is  written  in  industry-specific  and  frankly  protectionist 
terms  that  are  contrary  to  the  pro-competitive  spirit  of  long-standing  Federal  anti¬ 
trust  laws.  Likewise,  rather  than  giving  competitors  and  courta  the  ability  to  re¬ 
spond  to  new  market  conditions  and  to  economic  developments,  it  aitificially  dic¬ 
tates  the  relevant  market  and  decrees  that  each  broadband  provider’s  system  is  an 
essential  facility.  Not  only  is  this  approach  unprecedented,  but  the  legislation  would 
prevent  broadband  access  providers  from  demonstrating  in  court  that  actual  com¬ 
petition  exists  between  or  among  different  broadband  companies  and  technologies. 
In  short,  this  bill  w  ould  protect  competitors  at  the  expense  of  competition. 

Surely  Congress  cannot  desire  this  result:  to  adopt  this  legislation  would  retard 
the  competition  among  technologies  that  lies  at  the  heart  ol  innovation.  Any  new 
technology,  by  virtue  of  its  newness,  its  challenge  to  the  established  way  of  doing 
things,  would  be  seen  as  a  potential  monopoly — a  strong  deterrent  to  innovation. 

Towards  the  Broadbafid  Future 

Of  equal  importance  to  the  consideration  of  the  proposed  legislation  is  the  ques¬ 
tion  of  whether  this  bill  would  further  or  retard  an  important  public  policy  goal: 
achieving  the  rapid  deployment  of  all  types  of  competing  broadband  technologies  to 
consumers.  AT&T  has  a  strong  interest,  shared  by  manv  on  this  Committee,  in  en¬ 
suring  that  this  broadband  technology  is  deployed  quickly  and  widely  to  all  types 


*‘The  Sherman  Act  was  designed  to  be  a  comprehensive  charter  of  economic  liberty  aimed 
at  preserving  free  and  unfettered  competition  as  the  rule  of  trade.  It  rests  on  the  premise  that 
the  unrestrained  interaction  of  competitive  forces  will  >ield  the  best  allocation  of  our  economic 
resources,  at  the  lowest  prices,  of  the  highest  quality  and  the  greatest  material  progress,  while 
at  the  same  time  providing  an  environment  conducive  to  the  preservation  of  our  democratic,  po¬ 
litical,  and  social  institutions.  But  even  were  the  premise  open  to  question  the  policy  unequivo¬ 
cally  laid  down  by  the  Act  is  competition.”  Northern  Pacific  Railu'ay  v.  V.S.,  356  U.S.  1,  4 


(1958). 

Brown  Shoe  Co.  v.  United  States,  370  U.S.  294,  320  (1962). 
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of  consumers.  Regrettably,  this  bill,  while  intended  to  spur  the  deployment  of  ad* 
vanced  telecommunications  services,  would  actually  undermine  the  pro-competitive 
policies  of  the  Telecom  Act  in  several  important  ways. 

First,  as  explained  above,  competition,  not  regulation,  provides  the  best  incentive 
for  broadbana  deployment.  In  fact,  had  this  legislation  already  been  enacted,  we 
would  not  be  witnessing  the  current  dramatic  explosion  in  competition  to  provide 
consumers  with  high-speed  Inteniet  access.  Since  cable  companies  have  entered  the 
broadband  market,  deployment  of  all  types  of  advanced  broadband  services  has  sp¬ 
rocketed.  While  DSL  broadband  technology  has  been  around  for  years,  the  RBOCs 
and  GTE  began  stepping  up  their  deployment  and  lowering  their  prices  only  in  re¬ 
sponse  to  the  emerging  competition  from  CLECs,  cable  companies,  wireless,  and  sat¬ 
ellite  providers. 

The  FCC  has  noted  that  investment  in  broadband  facilities  by  cable  operators  and 
CLECs  “spurred  incumbent  LECs  to  construct  competing  facilities.”^  Wall  Street 
analysts  have  likewise  observed  that  competition  from  cable  and  CLECs  is  the  pri¬ 
mary  force  spurring  incumbent  LECs  to  increase  their  investment.**  This  appears  to 
be  the  case  in  markets  around  the  country,  where  the  ILECs  have  lowered  their 
prices  and  expanded  their  coverage  areas  in  response  to  the  entry  of  competitors.® 

Indeed,  four  RBOCs  {SBC,  BellSouth,  U  S  WEST  and  Bell  Atlantic)  and  GTE  ex¬ 
pect  to  be  able  to  offer  DSL  service  to  over  31  million  homes  in  their  regions  by 
the  end  of  this  year.  Competition  keeps  driving  deployment  ever  faster  and  prices 
ever  lower.  For  instance,  in  January  1999,  SBC  accelerated  its  deployment  timetable 
by  two  years  and  reduced  its  price  for  384  kbps  DSL  service  about  30%  to  $39  per 
month.  Likewise,  in  May  1999,  U  S  WEST  dropped  its  price  for  256  k^s  DSL  serv¬ 
ice  25%,  to  only  ^29.95  per  month,  making  it  a  much  more  attractive  offering. 

Particularly  since  AT&T  announced  its  intent  to  use  cable  systems  to  provide  high 
speed  Internet  access,  deployment  of  all  types  of  advanced  broadband  services  has 
sKyrocketed.  Having  amassed  a  dominant  share  of  Internet  subscribers  while  ignor¬ 
ing  demand  for  broadband  Internet  access  for  years,  AOL  has  now  announced  a  se¬ 
ries  of  initiatives  with  the  RBOCs  to  provide  high  speed  access  over  telephone  lines. 
Likewise,  AOL  has  just  announced  a  venture  witn  Hughes  to  deliver  broadband 
service  via  satellites. 


Second,  the  proposed  legislation  would  directly  undermine  the  pro-competitive 
policies  of  the  Telecom  Act  that  have  accelerated  investment  in  new  state-of-the-art 
local  networks.  As  a  direct  consequence  of  the  landmark  Telecom  Act,  oyer  150  com¬ 
petitive  local  exchange  carriers  (CLECs)  are  in  business  today,  providing  new  jobs 
and  investing  billions  of  dollars  in  the  Nation's  telecommunications  infrastructure. 

This  progress,  however,  has  not  come  quickly  or  easily  and  has  still  not  brought 
meaningful  local  competition  to  the  overwhelming  majority  of  Americans.  Rather 
than  complying  with  the  Act’s  market-opening  requirements,  the  incumbent  local 
exchange  carriers  (ILECs)  have  opted  to  delay  the  onset  of  local  competition  by  chal¬ 
lenging  the  constitutionality  of  the  Act  and  appealing  almost  every  state  and  FCC 
decision  adverse  to  their  interests,  or  by  simply  refusing  to  do  what  the  Act  plainly 
requires.  The  ILECs  continue  to  control  97%  of  their  local  markets,  and  the  very 
popularity  of  second  lines  devoted  to  data  services  has  only  served  to  reinforce  this 
level  of  market  dominance.  Thus,  new  entrants  and  competitive  companies  continue 
to  face  an  uphill  battle  as  they  work  and  invest  to  make  local  competition  a  reality. 

After  almost  three  full  years  of  litigation,  having  now  failed  in  that  effort,  the 
RBOCs  and  GTE  ai*e  now  asking  Congress  to  reward  their  r^alcitrance  by  making 
exceptions  in  the  Act  for  the  provision  of  data  services,  inclu<hng  across  LATA  (local 
access  and  transport  area)  boundaries.  They  claim  that  this  legislative  “relief’  is 
needed  to  foster  broadband  deployment. 


3  706  NO!  Report  1  42  &  n.84. 

J.P.  Morgan  Report  titled  “DSL:  the  Bells  Get  Serious:  1999  Promises  to  be  the  Year 
of  DSL  Deployment,  March  19,  1999:  “We  detect  a  dramatic  change  in  the  attitude  of  the  local 
phone  companies  toward  DSL  d^loyment  .  .  .  ITjhere  are  several  forces  driving  the  local  phone 
companies  to  accelerate  their  DSL  deployment.  Most  notable  is  the  rollout  of  cable  modems  by 
cable  companies  .  .  .** 

^See,  e.g.,  Mike  Farrell,  PacBell  to  Ixywer  DSL  Rates  in  Calif.,  Multichannel  News,  November 
23,  1998.  In  other  markets  where  cable  operators  have  initiated  broadband  service,  the  incum¬ 
bent  carriers  quickly  followed  suit.  For  example,  @Home  launched  service  in  San  Francisco  in 
September  1996  and  San  Diego  in  May  1997,  and  Pacific  Bell  followed  in  November  1997  and 
September  1998,  respectively.  See  Pacific  Bell's  ADSL  Internet  Access  Packages  Now  Available 
to  180  California  Communities  (visited  March  18,  1999)  <httpy/www.8bc.com/PB/New8>.  Like¬ 
wise,  after  ©Home  launched  seivice  in  Phoenix  in  May  1997  and  Denver  in  June  1998,  US 
WEST  followed  in  October  1997  and  June  1998,  respectively.  See  US  WEST  Launches  Ultra^ 
Fast  DSL  Internet  Sen>ice  in  Tiinn  Cities;  Continues  Roll  Out  (risited  March  18,  1999)  <http:/ 
/www.uswest.co  m/co  m/insideusw/new&^05 1398b. html>. 
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Yet  this  claim  is  based  on  several  false  premises. 

First,  the  Act  is  technologically  neutral;  its  pro-competitive  policies  apply  equally 
to  both  voice  and  data.  R^ognizlng  that  Americans  deserve  a  competitive  choice 
both  when  they  use  the  phone  and  log  on  to  a  computer,  Congress  made  no  distinc¬ 
tion  between  voice  and  data  traffic  in  the  Act.  The  Act,  like  the  1984  antitrust  de¬ 
cree  before  it,  encompasses  all  telecom  services,  and  already  provides  the  relief  the 
ILECs  seek — when  they  open  their  local  monopolies  to  competition. 

Second,  granting  “limited”  relief  covering  data  is  functionally  equivalent  to  grant¬ 
ing  total,  unconditional  relief  from  the  requirements  of  Sections  251  and  271  to  the 
ILECs.  Over  half  of  today’s  telecommunications  traffic  is  data,  and  data  traffic  is 
growing  at  30%  per  year,  according  to  the  Dataquest  research  firm.^  Another  esti¬ 
mate  has  data  “outgrowing  voice  15:1,"  noting  that  “90%  of  data  is  long-haul  rather 
than  local.” 

In  addition — as  the  ILECs  well  know — with  the  advent  of  Internet  Protocol  (IP) 
technology,  the  distinction  between  “voice”  and  “data”  traffic,  already  blurred,  is 
quickly  disappearing.  Indeed,  voice  and  data  are  transported  over  the  same  net¬ 
work,  not  two  distinct  networks.  As  an  SBC  executive  recently  stated,  “DSL  is  a  big¬ 
ger  deal  than  high-speed  access  to  the  Internet;  it’s  about  renewing  our  networks.”^ 
This  view  is  supported  by  industry  analysis:  one  report  affirms  that  “[tjhe  tele¬ 
communications  industry  is  making  a  fundamental  shift  from  circuit  switched  voice 
networks  with  data  overlays  to  packet  switched  data  networks  with  voice  over¬ 
lays.”®  Thus,  although  the  proposed  legislation  would  exclude  voice-only  services 
from  this  LATA  relief,  the  reality  is  that  under  today's  technology,  there  may  be 
no  such  thmg  as  a  voice-only  service. 

Far  from  fostering  broadband  deployment  in  rural  and  other  underserved  areas, 
this  legislation  would  actually  hinder  it.  The  ILECs  have  argued  that  lepslative  ac¬ 
tion  is  necessaiy  for  the  deployment  of  broadband  in  rural  areas.  In  actuality,  how¬ 
ever,  large  incumbent  monopoly  carriers  have  been  abandoning  their  rural  cus¬ 
tomers  and  selling  off  rural  lines.  U  S  WEST  and  GTE,  in  particular,  have  been 
active  in  selling  off  small  rural  exchanges  to  concentrate  on  urban  and  suburban 
markets;  U  S  VV^ST  alone  has  sold  over  400  i*ural  exchanges  since  1994,  while  GTE 
is  currently  shedding  1.6  million  lines,  including  all  of  its  wireline  exchanges  in 
Alaska,  Arkansas,  Arizona,  Iowa,  Minnesota,  Nebraska,  New  Mexico,  and  Okla¬ 
homa.  Notably,  one  securities  analyst  noted  observed  that  “Iwje  believe  the  large 
ILECs  would  be  inclined  to  divest  more  rural  properties  if  they  judged  that  they 
could  do  so  without  political  fallout.”  All  this  raises  serious  questions  about  the 
commitment  of  the  RBOCs  and  GTE  to  serving  rural  customers,  with  or  without  the 
relief  they  seek  in  this  legislation. 

Moreover,  the  scope  of  this  legislation  is  not  limited  to  rural  areas.  For  example, 
provisions  in  the  legislation  would  bar  competitors  from  leasing  DSL-equipped  lines 
from  the  incumbents,  limiting  their  ability  to  compete  at  all  in  rural  or  other  areas. 

Conclusion 

In  short,  the  market,  properly  constrained  by  existing  antitrust  and  regulatoiy 
protections,  is  working.  Incumbent  carriers  are  already  responding  to  the  pressure 
of  even  modest  market  entry  by  new  competitors,  and  the  benefits  of  this  rivalry 
can  only  accelerate  as  new  entry  becomes  more  significant.  In  these  circumstances, 
the  proposed  bill  can  only  do  harm.  Government  should  not  tamper  with  this  evi¬ 
dence  of  a  market  that  is  working.  Experience  has  shown  that  the  best  way  to  en¬ 
courage  broadband  deployment  is  to  encourage  and  ensure  competition  for  local  mo¬ 
nopolies  and  Internet  gpants.  In  short,  the  Act  is  beginning  to  work  just  as  Congress 
intended;  now  is  not  the  time  to  reopen  the  Act. 

We  respectfully  urge  this  Committee  to  promote  quick  and  wide  deployment  of 
broadband  technologies  in  the  best  way  possible:  by  standing  with  the  Act  and  exist¬ 
ing  antitrust  laws  and  opposing  efforts  such  as  this  legislation  to  rewrite  them  in 
furtherance  of  narrow  interests  that  are  in  direct  conflict  with  the  public  good. 

Mr.  Hyde.  Mr.  Salsbury. 


®  Kenneth  Kelly,  “The  Shift  to  Data  by  TVo  Major  U  S.  Suppliers,”  Dataquest,  Sept.  14,  1998. 
7  Jack  Grubnian,  “Review  of  Our  Position  on  RBOCs:  SBC  &  BEL  will  create  most  value,” 
Salomon  Smith  Barney,  March  9,  1999. 

^Andrew  Brooks,  “SBC  Accelerates  Plans  for  High-Speed  Net  Lines,”  The  Dallas  Morning 
Neu's,  June  16,  1999,  at  4D. 

®  Kenneth  Kelly,  “The  Shift  to  Data  by  Two  Major  U.S.  Suppliers,”  Dataquest,  Sept.  14,  1998. 
Michael  J.  Balh.  f,  CFA,  and  Tina  T.  Heidrick;  “HarN'esting  New  Value:  The  Rural  Local 
Exchange  Industo',”  Legg  Mason  Equity  Research,  Spring  1999,  at  16. 
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STATEMENT  OF  MIKE  SALSBURY,  EXECUTIVE  VICE  PRESI¬ 
DENT  AND  GENERAL  COUNSEL,  MCI  WORLDCOM,  WASHING¬ 
TON,  DC 

Mr.  Salsbury.  Thank  you  Chairman  Hyde,  Congressman  Con- 
3^ers,  and  members  of  the  committee  for  the  opportunity  to  speak 
to  you  today  about  these  two  bills  that  seek  to  promote  the  growth 
and  development  of  the  Internet  free  from  unnecessary  regulation. 

While  MCI  WorldCom  wholeheartedly  supports  these  goals,  we 
cannot  support  either  of  these  bills.  Why?  Not  because  MCI 
WorldCom  opposes  open  access  on  cable  TV  systems,  which  we 
fully  support,  but  because  these  bills  would  eviscerate  a  corner¬ 
stone  of  the  Telecommunications  Act  of  1996,  the  requirement  in 
section  271  of  the  act  that  the  Bell  operating  companies  must  first 
open  their  local  markets  to  competition  before  they  are  allowed  to 
offer  interLATA  services. 

Very  simply,  the  threat  to  the  growth  and  the  development  of  the 
Internet  lies  in  the  ability  to  use  a  monopoly  in  one  market,  such 
as  cable  TV  or  local  telephone  service,  to  control  high-speed  access 
to  Internet  ser\dces.  Section  271  requires  that  the  Bell  company 
monopolies  must  be  eliminated  before  they  could  engage  in  any 
such  conduct, 

I  would  like  to  offer  a  few  specific  observations  for  the  committee 
this  morning.  First,  the  Telecom  Act  does  not  prohibit  the  Bell  com¬ 
panies  from  offering  interLATA  data  services  indefinitely,  only 
until  they  open  their  local  markets  to  competition.  Once  its  mar¬ 
kets  have  been  open,  a  Bell  company  is  entirely  free  to  offer  any 
interLATA  service.  The  only  reason  Bell  companies  cannot  provide 
interLATA  data  services  today  is  that  they  have  chosen  to  delay 
opening  their  local  markets,  prolonging  their  ability  to  earn  monop¬ 
oly  profits.  Congress  should  not  reward  this  choice,  which  has  cost 
consumers  billions  of  dollars  over  the  last  3  years. 

Second,  there  is  no  question  that  local  markets  can  be  opened. 
Under  the  leadership  of  the  New  York  Public  Service  Commission, 
we  are  hopeful  that  this — that  the  first  State  will  have  its  local 
markets  fully  opened  to  competition  before  the  end  of  this  year. 

MCI  WorldCom  has  worked  very  closely  with  the  New  York  com¬ 
mission  to  bring  about  this  result.  And,  we  are  heavily  invested  in 
its  success.  The  message  to  the  other  Bell  companies  ought  to  be 
to  work  to  open  your  markets  like  Bell  Atlantic  is  doing  in  New 
York.  Holding  out  the  prospect  of  legislative  relief  from  section  271 
before  the  Bells  open  their  local  markets  only  encourages  further 
delays  by  them,  and  deters  additional  investment  by  competitive 
local  exchange  companies. 

I  would  add  that  New  York  and  several  other  States  have  re¬ 
quired  the  Bell  companies  to  offer  high-speed  Internet  access  facili¬ 
ties  as  an  unbundled  network  element,  something  these  bills  would 
undo. 

Third,  there  should  be  no  illusion  that  the  interLATA  relief  these 
bills  would  provide  to  the  Bell  companies  can  be  limited  to  data 
services.  Within  a  few  years,  all  voice  and  data  services  will  use 
the  Internet  protocol  and  will  be  indistinguishable  to  telecom 
switches.  Thus,  what  these  bills  propose  amounts  to  a  total  gutting 
of  section  271  of  the  act. 
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Fourth,  there  is  no  public  policy  basis  for  interLATA  relief  as 
sought  by  the  Bell  companies.  The  Internet  is  vigorously  competi¬ 
tive  today.  Virtually  all  consumers  can  choose  from  among  many 
Internet  service  providers  and  connect  to  them  with  a  local  or  toll- 
free  call.  More  than  90  percent  of  all  Americans  can  choose  from 
four  or  more  Internet  service  providers  today,  which  is  certainly 
more  than  you  can  say  about  local  telephone  service. 

By  the  end  of  this  year,  estimates  are  that  high-speed  Internet 
access  via  DSL  or  cable  modems  will  be  available  to  about  half  the 
homes  in  America.  And,  while  demand  for  Internet  backbone  capac¬ 
ity  is  growing  rapidly,  there  is  no  shortage  of  capacity  and  new 
competitors  like  Qwest  and  Level  3  who  are  building  new  networks 
to  meet  this  demand.  Since  the  Telecom  Act  became  law  in  1996, 
Internet  backbone  capacity  has  grown  from  1.2  terabits  per  second 
to  21.7  terabits  per  second,  a  nearly  20-fold  increase. 

MCI  WorldCom  is  supportive  of  the  other  goals  of  H.R.  1685  and 
1686,  most  importantly  insuring  that  providers  of  high-speed  Inter¬ 
net  access  via  cable  modems  as  well  as  incumbent  local  exchange 
companies  offer  open  and  nondiscriminatory  access  to  their  local  fa¬ 
cilities.  There  is  no  policy  justification  for  permitting  cable  tele¬ 
vision  operators  to  leverage  their  dominance  in  the  delivery  of 
video  services  to  restrict  consumers'  ability  to  choose  freely  their 
Internet  service  provider.  But,  we  cannot  support  any  legislation 
that  effectively  would  repeal  section  271  of  the  act,  the  key  provi¬ 
sion  for  opening  local  markets  to  competition,  and  section  251  with 
respect  to  DSL  services.  Thank  you. 

Mr.  Hyde.  Thank  you,  Mr.  Salsbury. 

[The  prepared  statement  of  Mr.  Salsbury  follows:] 

Prkpared  Statement  ok  Mike  SaIvShury,  execlh  ive  vice  president  /\nd  general 
COUNSEL,  MCI  WorldCom,  Washington,  DC 

Good  morning.  Thank  you,  Chairman  Hyde,  and  members  of  the  Committee,  for 
the  opportunity  to  speak  to  you  today  about  the  far-sightedness  of  the  Telecommuni¬ 
cations  Act  of  1996,  why  that  landmark  statute  is  so  much  more  than  just  a  short¬ 
term  experiment,  and  why  it  should  be  preserved  just  as  important  benefits  to  con¬ 
sumers  are  being  realized.  In  particular,  the  provisions  of  H.R.  1685  and  H.R.  1686 
that  would  permit  the  Bell  Cfompanies  to  otTer  interLATA  service  before  opening 
their  local  networks  to  competition  would  break  Congress’  1996  promise  to  consum¬ 
ers,  and  to  the  telecom  industry,  to  bring  competition  to  one  of  the  last  remaining 
monopolies  in  America — the  local  telephone  market.  These  bills  offer  a  legislative 
solution  to  a  non-existent  problem,  while  ignoring  the  real  problem:  that  three  years 
after  the  fact,  the  local  markets  for  voice  and  data  services  are  not  yet  open.  The 
solution  to  that  very  real  problem  is  vigorous  enforcement  of  the  law  Congress  al¬ 
ready  has  enacted,  not  new  legislation  seeking  to  reverse  the  pro-competitive  provi¬ 
sions  applicable  to  the  local  telecom  markets. 

I  am  tne  Executive  Vice  President  and  General  Counsel  of  MCI  WorldCom.  In  ad¬ 
dition  to  beine  a  large  long  distance  carrier,  MCI  WorldCom  is  the  largest  of  the 
facilities-basea  competitive  local  exchange  carriers  (“CLECs”)  and,  through  its 
UUNET  subsidiap^,  is  one  of  the  world’s  largest  Internet  Service  Providers  (“ISPs”). 
More  than  anything  else,  except  perhaps  the  sin^lar  vision  and  concerted  efforts 
of  entrepreneurs  like  Bill  McGowan  ana  Bemie  Ebbers,  MCI  WorldCom  owes  much 
of  its  success — and,  indeed,  its  very  existence — to  this  nation’s  open  and  competitive 
telecommunications  markets.  These  markets  did  not  simply  spring  to  life  unas¬ 
sisted.  It  took  the  hard  work  of  a  whole  host  of  policymakers — from  Congress,  to 
the  Reagan  Justice  Department,  to  the  FCC,  to  a  tenacious  district  court  judge — 
to  pry  open  the  previously  closed,  monopolistic  markets  for  lone  distance  services, 
information  services,  and  telecommunications  equipment.  If  nothing  else,  this  his¬ 
tory  demonstrates  that  free  markets  do  not  always  become  free  on  their  own.  Often, 
government  has  a  critical  role  to  play  in  creating  the  necessary  structure  and 
ground  rules  that  allow  previously -closed  markets  to  flourish  with  full  competition. 
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The  Telecommunications  Act  enhanced  this  legacy  of  competitive  long  distance 
telecommunications  and  infonnation  service  markets  by  manaating  the  end  to  mo¬ 
nopoly  in  the  local  market  as  well.  Confess  could  have  simply  enacted,  by  itself, 
what  is  now  Section  253  of  the  Act,  which  requires  the  state  and  local  governments 
to  remove  barriers  to  entry  in  the  telecommunications  markets.  But  Congress  wisely 
chose  to  go  far  beyond  that  simplistic  approach.  The  ’96  Act  begins,  as  it  must,  by 
acknowledging  the  fundamental  and  undeniable  advantages  of  local  earner  incum¬ 
bency — from  massive  economies  of  scale  and  scope,  to  pervasive  company  name  rec¬ 
ognition.  In  order  to  break  the  local  phone  companies’  chokehold  over  the  infamous 
“last  mile”  to  and  from  nearly  every  nome  and  nusiness  in  America,  Section  251  of 
the  Act  creates  multiple  pathways  for  competitive  providers  to  enter  the  local  mar¬ 
ket.  Whether  on  a  pure  facilities  basis,  or  through  unbundled  network  elements 
(“UNEs”),  or  through  resale,  the  Act  leaves  it  up  to  the  individual  competitor  to  se¬ 
lect  the  most  appropriate  business  model — and  then,  simply,  compete.  TTie  genius 
of  the  Act  is  that,  once  the  incumbent  LECs  carry  out  their  statutory  obligations, 
many  competitors  will  be  able  to  use  these  pathways  to  devise  new  and  innovative 
w^s  to  provide  low-cost,  beneficial  services  to  consumers. 

Of  course,  it  isn’t  quite  as  simple  as  that.  Breaking  the  entrenched  monopoly  over 
the  last  mile  is  a  formidable  challenge  to  even  the  most  nimble  competitor.  This  is 
not  surprising;  after  all,  stretching  back  to  the  early  1980s,  when  the  Reagan  Jus¬ 
tice  Department  crafted  the  landmark  antitrust  settlement  decree  that  would  be¬ 
come  the  Modified  Final  Jud^ent  (MFJ),  it  was  well  understood  that  the  Bell  Com¬ 
panies  and  GTE,  left  to  their  own  devices,  would  do  what  any  other  business  in 
their  enviable  position  would  do,  namely,  through  a  variety  of  anticompetitive  prac¬ 
tices,  to  first f  foreclose  competition  in  their  own  markets,  while  second,  extend  their 
monopolies  into  adjacent  markets,  such  as  long  distance  and  infonnation  services. 
As  a  result,  the  MFJ  created  a  virtual  wall  of  separation  between  the  Bell  Compa¬ 
nies’  monopoly  local  services — viewed  by  many  then  as  a  natural  monopoly — and  the 
newly-competitive  world  of  long  distance  services,  information  services,  and  cus¬ 
tomer  premises  equipment.  The  Bell  Companies  were  forbidden  to  enter  that  com¬ 
petitive  world  unless  and  until  they  could  demonstrate  they  would  cause  no  signifi¬ 
cant  harm  to  competition. 

Now,  fully  fifteen  years  after  the  MFJ  was  first  put  into  place,  it  is  safe  to  say 
that  the  long  distance  market  is  robustlv  competitive.  At  last  count,  over  twelve 
hundred  companies — from  giants  like  AT&T,  to  mid-sized  national  facilities-based 
carriers,  to  the  smallest  resellers — are  busily  competing  head-on  to  provide  every 
conceivable  option  in  long  distance  services.  Ix>ng  distance  rates  have  plummeted 
more  than  seventy  percent  in  that  span,  and  are  falling  further  all  the  lime.  Where 
the  Sunday  afternoon  phone  call  to  a  distant  relative  once  was  viewed  as  a  momen¬ 
tous  and  wallet-sapping  proposition,  today  MCI  WorldCom  charges  only  a  nickel  per 
minute.  Innovations  such  as  competitive  collect  calling  services  and  “10-10”  services 
also  have  been  developed.  It  is  a  similar  success  story  with  regard  to  the  tele¬ 
communications  (muipment  and  information  services. 

In  passing  the  Telecommunications  Act,  Congress  both  recognized  the  salient  pro- 
competitive  lessons  of  the  MFJ,  and  sought  to  go  beyond  them.  It  was  no  longer 
taken  as  gospel  that  consumers  could  never  enjoy  the  fruits  of  competition  in  the 
local  telephone  market.  Instead,  Congress  directed  the  FCC  to  establish  rules  that 
would  end  one  of  the  last  remaining  monopolies  in  this  country.  In  return,  once  the 
Bell  Companies  complied  with  those  market-opening  rules,  they  would  no  longer  be 
limited  by  the  long  distance  restrictions  first  imposed  on  them  as  part  of  the  MFJ. 
Instead,  the  Bell  Companies  would  be  permitted  to  provide  all  long  distance  serv¬ 
ices — including  interLATA  services — within  their  home  regions.  It  should  be  noted 
that,  from  day  one,  the  Act  has  allowed  the  Bell  Companies  to  provide  local  and 
long  distance  services  anywhere  outside  their  home  remons,  a  significant  oppor¬ 
tunity  that  none  of  them  nas  chosen  to  pursue.  The  Bell  Companies  hold  the  keys 
to  long  distance  in  their  own  hands — once  they  decide  to  comply  with  the  law,  the 
remaining  interLATA  restrictions  will  be  gone. 

As  with  the  breakup  of  AT&T,  it  has  taken  concerted  action  by  policymakers  to 
bring  competition  to  a  local  telephone  market  where  none  has  existed  before.  And, 
while  the  final  battle  over  monopoly  is  far  from  won,  at  least  we  can  see  promise 
of  victory  from  where  we  stand.  As  just  one  example,  today  there  are  146  facilities- 
based  CLECs,  serving  some  4.4  million  customers.  This  compares  to  just  13  competi¬ 
tive  local  carriers  before  the  Act  was  enacted  into  law. 

Through  the  Telecommunications  Act,  Congress  provided  the  critical  tools  de¬ 
signed  to  ensure  that  access  to  last  mile  facilities  is  made  available  to  competitors. 
Congress  rightly  recomized  that  only  competition  delivers  the  best  technologies,  the 
best  service,  and  the  best  prices  to  consumers.  Thus,  Section  251(c)  requires,  among 
other  things,  that  incumbent  LECs  provide  access  to  their  network  elements  on  an 
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unbundled  basis  at  cost<based  rates.  Jn  this  manner,  the  ’96  Act  ensures  that  new 
entrants  will  be  able  to  use  the  ijicumbent  LECs’  local  network  where  necessary, 
and  that  consumers  would  have  the  maximum  possible  competitive  choices.  Com- 
petitors  are  obligated  to  pay  the  ILECs  for  every  element,  facility,  and  service  they 
use.  In  MCI  WorldCom’s  view,  Congress  struck  just  the  right  competitive  balance 
three  years  ago.  We  have  endured  three  long  years  of  protracted  litigation,  which 
ultimately  has  culminated  in  the  U.S.  Supreme  Court  upholding  the  pro-competitive 
policy  choices  made  by  Congress,  emd  carried  out  by  the  FCC.  It  would  be  a  grave 
mistake  to  upset  that  delicate  balemce  crafted  by  Confess  and  the  Commission  just 
as  consumers  are  beginning  to  see  the  fruits  of  competition. 

Some  may  be  surprised  to  learn  that  the  Internet  is  another  singular  example  of 
governments  successful  affirmative  efforts  to  create  a  vibrant  free  market  where 
none  existed  before.  The  federal  government,  at  first  unintentionally,  laid  the 
groundwork  for  today’s  Internet  through  a  variety  of  government-sponsored  pro¬ 
grams.  In  the  late  1960s,  the  U.S.  Department  of  Defense  initiated  its  ARPA  project, 
culminating  in  the  so-called  “ARPANET*  backbone.  Through  the  1970s  and  early 
1980s,  the  Defense  Department  administered  the  ARPANET  and  allowed  certain 
users  of  other  research  and  academic  networks,  such  as  CSNET,  to  interconnect  and 
utilize  the  ARPANET  resources.  In  1 986,  the  National  Science  Foundation  started 
up  its  own  NSFNET  backbone  and  chose  the  “TCP/IF’  protocol — developed  by  Vint 
Cerf,  now  of  MCI  WorldCom,  and  Bob  Kahn — the  very  lingua  franca  of  the  Internet. 
The  government  also  ramped  up  its  management  role  and  bore  many  of  the  costs 
of  deploying  and  maintaining  the  backbone  infrastructure.  Some  ten  years  later,  in 
1995,  the  government  officially  abandoned  its  Appropriate  Use  Policy,  under  which 
the  NSFNET  could  not  be  used  for  commercial^urroses.  Instead,  the  government 
ceased  federal  funding  and  privatized  the  NSFNET,  leaving  it  open  to  any  consumer 
or  business  to  begin  developing  whatever  commercial  or  non-commercial  applica¬ 
tions  they  chose.  Without  those  efforts,  the  Internet  would  not  exist  today. 

Tie  end  results  of  the  government's  overt  decision  to  create  and  nurture  the 
Internet  space?  The  Internet  is  different  from  anything  else  we  human  beings  have 
ever  witnessed  before.  At  some  basic  level,  each  of  us  is  aware  that  the  Intemet 
already  holds  the  key  to  our  future.  Its  ability  as  a  public  “network  of  networks” 
to  ubiquitously  reach  and  connect  everyone — from  customers,  employees,  and  suppli¬ 
ers  to  friends  and  family— is  changing  how  we  do  everything.  Consumer  demand  for 
services  provided  via  the  Intemet  appears  unouenchaole.  For  example,  demand  for 
Intemet  bandwidth  doubles  every  3  or  4  months.  That  is  astonishing.  The  Intemet 
already  accounts  for  50  percent  of  the  traffic  on  the  world’s  communications  net¬ 
works.  By  some  estimates,  the  Intemet  will  soak  up  90  percent  of  all  bandwidth 
by  2003,  and  99  percent  by  2004.  In  just  a  few  short  years,  the  Intemet  has  become, 
in  the  words  of  the  Council  of  Economic  Advisors,  "tne  engine  that  drives  our  econ- 
orrw.” 

On  the  supply  side  of  the  information  services  marketplace,  business  also  is  boom¬ 
ing.  For  the  past  three  years,  MCI  WorldCom  has  increased  the  capacity  of  its 
UUNET  backbone  by  over  1,000  percent  each  year  to  handle  peak  traffic  loads, 
Other  backbone  providers — from  AT&T  to  Sprint  to  PSINet  to  GTE — also  have  in¬ 
creased  their  capacity,  and  still  others — such  as  Qwest,  Level  3,  and  Williams — are 
building  entirely  new  nationwide  networks  designed  specifically  to  handle  Intemet 
traffic.  All  in  all,  some  forty-seven  different  backbone  providers  now  are  competing. 
As  a  result,  all  but  three  LATAs  (194  out  of  197)  are  served  by  4  or  more  different 
Intemet  backbone  providers,  and  the  capacity  of  Intemet  backbone  networks  has 
exploded  from  only  1.2  terabits  per  second  in  1996  to  21.7  terabits  per  second  in 
1999.  You  don’t  have  know  what  a  terabit  is  to  understand  that  the  capacity  of  the 
backbone  networks  have  expanded  twenty  fold. 

There  also  is  good  news  with  regard  to  one’s  ability  to  access  the  Intemet.  Con¬ 
sumers  Uxlay  reach  the  Intemet  almost  exclusively  through  an  ordinary  telephone 
call,  placed  over  ordinary  copper  lines.  Because  the  incumbent  LECs  are  required 
by  the  FCC  to  allow  consumers  to  reach  a^  ISP  they  choose,  competition  has  flour¬ 
ished.  In  the  case  of  MCI  WorldCom,  we  oner  dial-up  access  to  the  Intemet  through 
a  local  call  to  about  95  percent  of  the  lines  in  the  continental  United  States. 
UUNET  alone  has  about  750  local  points  of  presence  all  over  the  country.  At  last 
count,  there  were  some  6,500  independent  providers  of  Intemet  access,  or  ISPs,  out 
there,  through  which  more  than  79  million  Americans  get  their  Intemet  service. 
Well  over  90  percent  of  all  Americans  can  choose  from  among  four  or  more  ISPs 
for  local  dial-up  access,  which  is  more  than  you  can  say  for  local  telephone  service. 
So,  thanks  again  to  the  government’s  open  market  requirements,  access  to  the  Inter¬ 
net  has  become  available  ubiquitously  to  virtually  all  Americans. 

The  lesson  here,  regarding  the  long  distance  industry,  the  local  marketplace,  and 
the  Intemet,  is  what  I  would  call  the  lesson  of  open  platforms.  Where  policymakers 
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create  and  maintain  o^n  marketa,  where  a  multiplicity  of  providers  and  users  can 
interact  in  a  myriad  of  mutuallv  beneficial  ways,  all  will  derive  the  full  benefits  of 
oom^tition.  This  openness  fee<ls  on  itself,  multiplying  the  effect  still  further.  like 
^e  Internet  itself,  open  competition  in  the  Internet  backbone  and  Internet  access 
is  in  the  best  interest  of  consumers  and  competitors  alike.  Just  imagine,  if  you 
could,  how  history  would  have  been  changed  profoimdly  if  the  two  ^aduate  stu¬ 
dents  who  created  Mosaic — the  software  underlying  the  world’s  first  Web  browser 
for  Netscape — had  been  prevented  from  bringing  the  fruits  of  their  innovation  to  the 
open  platform  of  the  Internet.  The  list  of  such  examples  goes  on  and  on. 

As  I’m  sure  you  are  aware,  there  now  is  considerable  market  demand  for  higher 
speed  access  to  the  Internet,  beyond  the  capabilities  of  the  normal  dial-up  connec¬ 
tions  familiar  to  all  of  us.  The  latest  telephone  capability  to  be  deployed  to  residen¬ 
tial  and  small  business  customers  is  called  Digital  Subscriber  Line  CDSL”),  a  dec¬ 
ade  old  technolo^  that  competition  is  finally  forcing  the  ILECs  to  offer  consumers. 
On  the  cable  side,  so-called  cable  modems  provide  a  similar  high-speed,  bioadband 
coimection  to  consumers.  The  good  news  is  that  both  capabilities  are  being  deployed 
by  ILECs,  CLECs,  and  cable  companies  on  an  expedited  basis.  The  bad  news  is  that, 
unless  MCI  WorldCom  and  other  competitors  can  buy  or  lease  access  to  the  last 
mile  facilities  and  services  of  the  incumbent  monopolies — both  telephone  and 
cable — consumers  will  have  little  or  no  choice  for  high-speed  Internet  services.  In 
this  regard,  MCI  WorldCom  is  certainly  supportive  of  the  efforts  of  H.R.  1685  and 
H.R.  1686  to  ensure  that  open  broadband  access  is  offered  by  cable  providers  and 
by  local  exchange  providers.  The  lesson  of  open  platforms  can  be  applied  to  these 
monopolies  by  maintaining  the  pro-competitive  provisions  of  the  ’96  with  regard 
to  the  ILECs,  and  applying  funaamental  nondiscrimination,  interconnection,  and  re¬ 
sale  requirements  with  respect  to  the  cable  companies. 

MCI  WorldCom  is  certainly  doing  its  part  to  bring  the  promised  benefits  of  the 
Information  Age  to  its  customers.  For  starters,  we  tripled  our  local  network  capacity 
last  year.  Where  we  can  reach  our  customers’  premises  with  our  own  facilities,  we 
are  providing  them  with  high-speed  Internet  access  using  DSL  technology.  UUNET, 
our  Internet  company,  has  mounted  the  first,  and  biggest,  national  deployment  of 
broadband  DSL  access  to  data,  starting  with  400  points  of  presence  (POPs)  late  last 
year,  with  the  aggressive  goal  of  reacning  at  least  1,000  TOPs  by  the  end  of  this 
year.  We  are  expanding  our  consumer  service  trials  and  partnering  with  other  data 
CLECs  so  that  we  can  provide  the  same  innovations  to  consumers  and  small  busi¬ 
nesses.  As  soon  as  we  can  get  to  them,  we  can  hit  the  ground  running  with  fast, 
reliable,  affordable  service.  We  are  not  iust  limiting  ourselves  to  the  telephone  net¬ 
work;  we  are  also  readying  our  networks  to  provide  service  through  cable  modems 
the  same  way  we  enable  ISPs  to  do  so  through  DSL  technologies.  We  are  also  in¬ 
vesting  in  fixed  wireless  technologies  so  we  can  reach  consumers  in  suburban  and 
urban  markets. 

And  it  is  not  Just  my  company  that  is  providing  these  services  on  a  competitive 
basis.  Data  CLEfCs  like  Covad,  Northpoint,  Rythms  NetConnections,  and  others  are 
all  at  the  cutting  edge  of  bring  these  advanced  services  to  the  consumer. 

This  competition  brings  with  it  more  good  news.  Competition  is  causing  the  in¬ 
cumbents  themselves  to  deploy  broadband  services.  In  fact,  the  ILECs  are  accelerat¬ 
ing  their  DSL  deployment  plans  as  a  result  of  competitive  pressure  from  cable 
m^ems  and  data  CLECs,  far  surpassing  their  original  intentions  and  announce¬ 
ments.  Wall  Street  analyst  SG  Cowen  said  just  two  months  ago  that  “if  recent  activ¬ 
ity  is  any  indication,  1999  could  be  a  strong  year  for  last-mile  techr">logies— cable 
and  XDSL.  .  .  .  Cable  operators  have  stepped  up  the  ^ce  of  deploying  high-speed 
data  services,  forcing  the  incumbent  LECs  to  draw  up  ^SL  plans.” 

So,  despite  their  protestations  that  they  must  have  regulatory  relief  before  they 
can  deploy  these  advanced  services  in  their  territories,  the  Bell  Companies  are  en¬ 
gaged  in  a  massive  rollout  of  these  services.  The  companies’  own  press  releases 
speak  volumes  about  what  is  actually  happening  in  the  marketplace: 

•  In  April  of  1999,  following  an  announcement  that  it  would  slash  ADSL  prices, 
SBC  projected  that  its  DSL  deployment  would  reach  9.5  million  homes  by  the 
end  of  this  year. 

•  That  same  month.  Bell  Atlantic  announced  that  8  million  homes  in  its  region 
will  have  ADSL  access  in  1999  and  increase  to  16  million  by  20()0. 

•  Ameritech  announced  that  it  will  have  DSL  service  available  to  70%  of  its 
customers  by  2000. 

•  BellSouth  will  reach  5.1  million  customers  with  DSL  by  the  end  of  this  year. 

•  US  West  is  tdready  offering  its  self-described  “lightning  fast”  ADSL  to  5.5 
million  customers  in  40  cities  across  14  states. 
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Only  three  years  ago,  the  Yankee  Group  predicted  that  ADSL  would  be  available 
to  less  than  4  million  American  homes  by  tne  year  2000.  But,  the  above  announce¬ 
ments  mean  that  over  26  MILLION  homes  will  be  able  to  utilize  DSL  services  by 
the  end  of  1999.  That  is  quite  an  accomplishment.  It  is  self-evident  that  competition 
is  forcing  the  incumbents  LECs  to  deploy  DSL  throughout  their  regions.  In  short, 
the  Telecom  Act  is  working. 

Nonetheless,  despite  about  the  astounding  achievements  brought  about  by  com¬ 
petitive  markets,  and  the  compelling  need  to  create  and  maintain  open  platforms, 
we  are  now  at  a  critical  crossroads.  Much  of  this  hard-fought  success  ninges  on 
keeping  the  last  mile  open  to  consumers,  and  open  to  competition.  We  have  to  resist 
the  urge  to  excuse  the  incumbents  from  their  competitive  requirements  under  the 
Act,  in  exchange  for  their  pie-in-the-sky  promises  of  purported  social  good.  In  the 
past  few  mohtns,  the  incumbent  LECs  have  come  up  with  some  carefully-crafted 
myths  they  would  have  you  believe  to  justify  a  rollback  of  the  Telecommunications 
Act.  None  of  them  is  true. 

For  example,  the  ILECs  claim  that  maintaining  and  enforcing  the  Telecommuni¬ 
cations  Act’s  local  competition  provisions  is  tantamount  to  “regulating  the  Internet.” 
This  is  nonsense.  The  Telecommunications  Act’s  local  competition  provisions  concern 
only  the  local  telecommunications  facilities  and  services  that  form  the  last  mile  be¬ 
tween  a  customer  and  the  telecom  network.  These  facilities  and  services  can  be,  and 
are,  used  for  a  variety  of  local  telecommunications  services,  including  traditional 
voice  service,  dial-up  Internet  access,  and  DSL  service.  The  local  competition  provi¬ 
sions  of  the  Telecom  Act  are  necessary  to  keep  Internet  access  from  becoming  com¬ 
pletely  dominated  by  the  ILECs— to  the  detriment  of  consumers,  and  the  Internet 
itself. 

The  incumbent  LECs  next  insist  that  competitors  shouldn’t  be  permitted  to  utilize 
the  network  elements  underMng  advanced  services  like  DSL,  or  subscribe  to  DSL 
services  from  the  ILECs  at  wholesale  rates.  It  is  obvious  why  the  ILECs  would  want 
to  eliminate  the  UNE  and  resale  pathways — this  would  force  competitors  to  provide, 
install,  and  maintain  their  own  advanced  services  facilities  everywhere,  a  process 
that  would  take  decades,  cost  billions,  and  strand  much  of  the  investment  m  local 
networks  that  consumers  have  already  paid  to  the  Bell  Companies.  In  reality,  how¬ 
ever,  competitors  need  all  three  competitive  entry  pathways  promised  by  the  Tele¬ 
communications  Act  in  order  to  proviae  robust  and  ubiquitous  DSL  ofteringf..  In  par¬ 
ticular,  competitors  such  as  MCI  WorldCom  need  the  UNE  pathway  to  provide  cov¬ 
erage  for  a  nationwide  customer  base.  The  ILECs  already  own  and  control  all  cen¬ 
tral  offices  and  remote  terminals  necessary  to  reach  all  potential  customers,  and 
enjoy  considerable  economies  of  scale,  scope,  and  density,  low-cost  collocation  in 
their  own  facilities,  and  unique  access  to  Universal  Service  subsidies  for  high-cost 
residential  customers.  The  resale  of  services  and  the  leasing  of  facilities  were  instru¬ 
mental  in  paving  the  way  for  facilities-based  competition  in  the  long  distance  indus¬ 
try — why  would  we  choose  to  abandon  that  successful  model  nov**^ 

The  ILECs  also  argue  that  they  do  not  possess  market  power  in  the  provision  of 
“advanced  services”  such  as  DSL.  The  simple  truth  is  that  the  ILECs  have  eveiy 
monopoly-derived  advantage  in  providing  DSL  service  that  they  also  enjoy  in  provid¬ 
ing  other  local  telecommunications  services.  DSL  is  a  local  transmission  technology, 
compatible  only  with  copper  loops,  and  the  ILECs  obviously  possess  market  power 
over  local  telecommunications  services  provided  over  copper  loops.  The  infrastruc¬ 
ture  necessary  to  deploy  DSL  is  exactly  the  same  as  is  necessary  to  provide  any 
other  local  telecommunications  services.  The  ILECs  continue  to  own  and  control  all 
central  offices  needed  to  deploy  DSL  equipment  and  data  transport  facilities,  all 
local  loops  needed  to  deploy  DSL  services,  and  all  support  systems  needed  to  sup¬ 
port  DSL  services.  The  ILECs  also  continue  to  have  exclusive  access  to  all  residen¬ 
tial  customers.  As  DSL  could  eventually  become  the  basic  loop  carrier  technology 
of  the  21st  Century,  the  ILECs  seek  to  extend  their  control  over  today's  voice-domi 
nated  local  loop  to  tomorrow’s  DSL-enabled  loop. 

Perhaps  the  single  biggest  myth  perpetrated  by  the  ILECs  is  that  the  Tele¬ 
communications  Act  of  1996  was  only  about  voice,  not  data.  In  reality,  the  Act  in¬ 
cludes  both  telecommunications  services  and  information  services,  in  a  technology 
neutral  manner.  Indeed,  there  is  no  sustainable  legal,  or  logical,  distinction  between 
“traditional”  local  services  and  “advanced”  local  services.  The  Act  nowhere  makes 
any  such  distinctions,  and  any  attempt  to  define  a  local  service  based  on  the  types 
of  technologies  it  employs,  or  the  types  of  functionalities  it  provides,  makes  no 
sense.  From  a  technical  standpoint,  there  is  no  feasible  way  of  enforcing  a  “data” 
versus  “voice”  distinction.  Data  “bits”  and  voice  “bits”  look  exactly  the  same  from 
the  network’s  perspective.  As  I  mentioned  previously,  data  is  quickly  overtaking 
voice;  today  at  least  hsdf  of  all  traffic  on  the  public  network  is  data.  In  four  years, 
data  will  comprise  up  to  90  percent  of  all  traffic  on  the  public  network. 
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Further,  Section  271  of  the  Act  includes  an  express  nrohibition  on  the  Bell  Cona- 
panies'  provision  of  interLATA  information  services,  and  refers  to  both  telecommuni¬ 
cations  services  and  information  services.  In  particular,  Section  271(gX2)  grants  a 
narrow  exception  to  the  general  prohibition  by  authorizing  the  Bell  Compames  to 

Erovide  Internet  services  to  elementary  and  secondary  schools.  This  exception  would 
e  wholly  unnecessary  if  the  Act  did  not  already  prohibit  the  Bell  Compames  from 
providing  interLATA  information  services.  Significantlv,  the  Bell  Companies  never 
contested  the  FCC’s  1996  ruling  on  this  point,  or  sought  review  by  a  federal  appel- 


late  court. 

The  Bell  Companies  also  complain  that  thev  require  interLATA  relief  in  order  to 
be  able  to  provide  DSL  to  consumers,  especially  in  rural  areas.  In  truth,  the  Section 
271  prohibition  on  the  provision  of  interLATA  services  is  completely  unrelated  to 
the  Bell  Companies’  ability  to  deploy  local  telecom  services  like  DSL.  US  West  told 
Congress  earlier  this  year  that  deployment  of  DSL  capability  requires  installation 
of  ATM  switches,  and  that  the  interLATA  restriction  makes  DSL  cost-prohibitive  be¬ 
cause  it  artificially  compels  US  West  to  place  an  ATM"  switch  in  each  LATA.  How¬ 
ever,  my  understanding  is  that  ATM  switches  are  relatively  inexpensive,  generally 
on  the  order  of  $20,000  to  $30,000  each.  And,  if  a  provider  has  ten  percent  or  more 
of  the  DSL  traffic  in  a  LATA,  installation  of  an  ATM  switch  is  virtually  a  necessity. 
Perhaps  for  these  reasons,  US  West  already  has  either  deployed,  or  announced  im¬ 
mediate  intentions  to  deploy,  a  total  of  127  ATM  switches,  including  at  least  one 
ATM  switch  in  23  of  27  LATAs  in  which  US  West  provides  service.  US  West  s  own 
actions  show  that  no  interLATA  relief  is  required  for  US  West  to  do  what  it  is  al¬ 
ready  doing:  installing  ATM  switches  to  provide  DSL  services  to  US  Wests  cus- 


Further,  any  claims  by  the  Bell  Companies  and  GTE  that  they  will  provide  ad- 
vanccd  services  to  rural  communities  seems  unlikely.  The  Bell  Companies  have  al¬ 
ways  served  predominantly  urban  and  suburban  markets,  leaving  most  rural  ex¬ 
changes  to  the  independents.  This  bias  against  operating  in  rural  markets  has  only 
increased  recently.  In  the  past  few  years,  US  West  has  sold  off  over  sixty  of  its  local 
exchanges  in  the  more  rural  areas  of  Washington,  Nebraska,  Wyoming,  and  Idaho. 
Last  year,  GTE  announced  plans  to  sell  up  to  8  percent,  or  1.7  million  access  lines, 
of  its  locad  exchange  operations,  mostly  in  low-density  rural  areas.  It  is  difficult  to 
discern  any  commitment  by  these  large  ILECs  to  serve  rural  markets  with  DbL 
services.  Moreover,  in  many  cases,  the  smaller  independent  LECs  are  well  ahead 
of  the  larger  ILECs  in  deploying  infrastructure  and  providing  advanced  servnces 
such  as  DSL.  In  fact,  by  the  end  of  1997,  rural  LECs  had  installed  over  40,000  route 
miles  of  fiber  optic  cable  in  states  like  Kansas,  Oklahoma,  Texas,  South  Dakota, 


Minnesota,  and  Iowa.  e  k  l  e  n 

Finally,  any  blanket  exemption  from  the  LATA  reqmrements  of  the  Act  for  all 
data  transmissions  is  unwarranted  as  a  matter  of  national  poliCT.  Congress,  in 
crafting  the  1996  Act,  carefully  designed  the-only  legally  sanctioned  incentives  sys¬ 
tem  for  the  Bell  Companies.  When  the  Bell  Companies  meet  their  local  competition 
obligations,  they  are  free  to  enter  the  in-remon  interLATA  market.  Elimmation  of 
even  intrastate  LATA  boundaries  for  data  telecommunications  would  completely  m- 
dermine  Section  271  by  stifling  the  very  incentives  necessary  to  coi^el  the  Bell 
Companies  to  comply  with  the  market-opening  provisions  of  the  Act.  Excusmg  the 
Bell  Companies  from  compliance  with  the  fundamental  interLATA  requirements  (« 
the  1996  Act  for  data  services  would  ignore  the  increasing  convergence  of  voice  and 
data,  and  the  inability  to  exclude  voice  bits  from  data  bits.  .  ^ 

Enough  debunking  of  myths.  This  country  decided  three  years  ago  to  reject  the 
notion  of  natural  monopolies  in  the  local  exchange,  and  to  choose  instead  the  path 
of  free  and  open  competition.  In  contrast,  industrial  policy,  even  in  the  pleasing 
guise  of  “deregulation,^  does  not  work.  That  form  of  government  intervention  is  pre¬ 
cisely  what  limits  or  even  forecloses  the  opportunity  for  competition  to  deyelop-- 
hurting  the  very  constituencies  it  purports  to  serve.  Broadband  deployment  in  all 
parts  of  the  country — ^urban,  suburban,  and  rural— can  only  be  accomplished  by  tos- 

tering,  not  frustrating,  the  beginnings  of  real  competition.  , 

The  way  to  do  that  is  to  make  sure  that  last  mile  facihties  are  not  closed  off  to 
competition.  Again,  all  of  the  infrastructure  advancements  I  just  talked  about  are 
irrelevant  if  competitors  cannot  reach  customers,  arid  customers  c^ot  reach  the 
ISP  or  telecom  vendor  of  their  choice.  Competitors  like  MCI  WorldCom  must  have 
non-discriminatory  access  to  last-mile  incumbent  facilities  in  order  to  provide  ad¬ 
vanced,  innovative  new  services  and  technologies  that  benefit  consumers  every¬ 
where  This  is  not  a  discretionary  item.  We  have  residential  long  dist^ce  customers 
everywhere  in  the  country.  These  customers  tell  us  they  want  new  choices  for  local 
phone  service  and  Internet  access. 


64 


The  investment  community  also  is  counting  on  Congress  not  to  overturn  the  ’96 
Act.  Wall  Street  has  come  to  ejyect  legal  certainty  to  ensure  that  there  is  a  competi¬ 
tive  environment  for  broadband.  Investors  know  that  the  Internet  is  an  increasingly 
central  component  to  business  models  for  carriers,  ISPs,  electronic  commerce,  and 
the  information  technolo^  industry,  and  that  the  ultimate  resolution  of  the 
broadband  access  issue  will  fundamentally  impact  the  way  different  industries’  busi¬ 
ness  plans  develop  in  the  Internet  space.  None  of  those  plans,  I  assure  you,  will  or 
can  be  realized  through  a  closed  network.  The  financial  markets  need  the  law  to 
be  maintained,  just  as  competitors  do. 

Reversing  the  antitrust-based  principles,  market  rules,  and  safeguards  set  forth 
in  the  Act,  and  specifically  designed  to  promote  the  development  of  competition,  will 
only  hinder  broadband  deployment  ana  allow  dominant  incumbents,  be  they  telcos 
or  cable  providers,  to  leverage  their  market  power  over  the  last  mile  to  broadband 
access,  and  into  the  Internet. 

In  closing,  I  again  appeal  to  you  to  safeguard  the  Information  Age  economy  by 
enforcing  the  law  and  the  principles  of  competition.  Remember  that  incumbents 
have  a  long  history  of  broken  promises  in  connection  with  infrastructure  programs 
and  regulatory  bargains.  Nothing  is  worth  the  price  of  competition  we  have  all 
fought  so  hard  to  win  for  American  consumers.  The  Internet's  phenomenal  develop¬ 
ment  has  already  demonstrated  that  Congress  did  the  right  thing  in  1996  by  focus¬ 
ing  on  opening  up  access  to  monopoly  local  distribution  tacilities.  Policymakers  will 
continue  to  play  a  critical  role  in  enforcing  the  pro-competitive  provisions  of  the  Act, 
which  hold  the  key  to  the  future  of  broadband  in  America.  To  turn  back  now,  and 
retreat  from  all  the  painstaking  advances  of  the  past  three  years,  would  be  a  disas¬ 
trous  blow  to  the  future  of  telecommunications  competition,  and  to  the  information 
economy  that  depends  on  it. 

Thank  you. 

Mr.  Hyde.  Mr.  Boggs. 

STATEMENT  OF  TIM  BOGGS,  SENIOR  VICE  PRESIDENT  FOR 
PUBLIC  POLICY,  TIME  WARNER,  INC.,  WASHINGTON,  DC 

Mr.  Boggs.  Good  morning,  Mr.  Chairman,  Mr.  Conyers.  Thank 
-you  for  your  welcome.  It  is  a  pleasure  to  work  with  the  committee 
from  this  side  of  the  table  today  and  to  discuss  broadband  tech¬ 
nology  with  you.  At  Time  Warner  we  have  had  a  long  history  of 
technological  innovation  and  leadership,  and  we  have  long  been  in¬ 
terested  in  providing  advance  services  to  consumers  over  our  cable 
network.  Building  on  that  foundation  and  as  a  result  of  the  regu¬ 
latory  certainty  created  by  the  1996  act,  Time  Warner  is  well  into 
the  process  of  upgrading  all  of  its  cable  systems  to  a  state-of-the- 
art  hybrid  fiber  coaxial  architecture. 

From  Greensboro  to  Cincinnati,  Orlando  to  Milwaukee,  from  Bos¬ 
ton  to  San  Antonio,  from  LA  to  New  York,  when  this  is  substan¬ 
tially  completed  by  the  end  of  the  year.  Time  Warner  will  have  in¬ 
vested  over  $4  billion  of  private  capital  upgrading  its  cable  infra¬ 
structure  providing  increased  capacity  for  noth  video  programming 
and  other  new  digital  services  as  well  as  telephony  competition. 

Under  the  law,  we  are  required  to  upgrade  the  entire  community 
so  rich  and  poor  neighborhoods  are  reached  by  this  capacity  and  we 
also  wire  all  schools  and  libraries  for  free  in  our  communities. 

To  make  full  use  of  the  potential  created  by  upgraded  networks, 
Time  Warner  has  teamed  with  Microsoft,  Compaq,  Media  One,  and 
Advance  Newhouse  to  develop  Road  Runner  an  independent  affili¬ 
ate  which  provides  an  innovative  mix  of  local  and  national  content 
as  well  as  high-speed  connection  to  the  Internet.  Road  Runner 
cable  operator  affiliates  including  Time  Warner  Cable,  Media  One 
and  many,  many  third-party  cable  operators  such  as  Media  Gen¬ 
eral  in  suburban  Virginia  are  providing  additional  local  content  on 
the  network.  Road  Runner’s  local  online  editors  also  assist  schools, 
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libraries,  and  museums  in  developing  their  approach  to  the  Inter¬ 
net. 

The  foundation  of  our  Road  Rimner  service  is  our  upgraded  cable 
fiber  coaxial  network.  This  network  provides  everyone  the  chance 
of  reliability  and  capacity  of  fiber  optics  and  results  in  an  increase 
in  the  delivery  of  content  to  the  PC  ©Home,  at  speeds  up  to  100 
times  greater  than  today’s  residential  telephone  line.  Customers 
reach  our  Road  Runner  service  and  the  Internet  over  the  cable  sys¬ 
tem  without  any  need  to  dial  into  a  local  telephone  number  and  the 
service  is  always  on. 

Of  course,  Road  Runner  service  must  allow  customers  access  to 
any  site  on  the  Internet.  Nothing  on  the  Internet  is  off  limits  to  a 
Road  Runner  customer  including  the  sites  of  Internet  service  pro¬ 
viders.  As  you  know,  most  content  on  the  Internet  is  free.  But  some 
content  providers  such  as  AOL  charge  for  their  services.  And  if  a 
Road  Runner  customer  chooses  to  subscribe  to  such  service,  she 
need  only  click  on  the  AOL  icon  on  her  computer  screen.  She  will 
obtain  access  to  all  AOL  content,  web  access,  e-mail  and  other  serv¬ 
ices. 

Road  Runner  customers  similarly  can  reach  any  other  ISP  posted 
on  the  net  with  a  single  mouse  click,  and  many  of  our  customers 
do  just  that.  In  fact,  if  they  choose  to  set  up  their  PC  in  their  home 
to  avoid  any  interface  with  the  Road  Runner  icons  of  any  sort,  they 
may  simply  do  that.  The  service  is  designed  to  be  customized  by 
the  customer. 

The  development  of  the  Internet  is  the  quintessential  example  of 
the  power  of  the  free  market.  It  was  Congress’  respect  for  market 
forces  over  governmental  interference  that  allowed  the  market  to 
meet  the  needs  of  consumers  to  develop  innovative  new  technology 
such  as  we  are  discussing  today,  to  grow  the  economy  and  provide 
the  ultimate  forum  for  communication.  No  one  competitor  has  the 
ability  to  stand  in  the  way  of  the  global  phenomenon  that  is  the 
Internet  today. 

For  some  to  suggest  that  might  be  the  case  is  nothing  short  of 
ridiculous.  For,  although  Time  Warner  and  other  cable  companies 
are  investing  billions  of  dollars  in  upgrading  our  infrastructure, 
cable  modem  service  is  stili  in  its  infancy  with  fewer  than  1  million 
subscribers  nationwide  out  of  the  current  total  29  million  residen¬ 
tial  Internet  subscribers. 

-  At  this  early  stage  in  the  development  of  broadband  services,  it 
would  be  a  mistake  for  the  government  to  choose  and  impose  one 
business  model  on  all  broadband  providers.  Time  Warner  believes 
that  cable  companies  and  all  players,  be  they  satellite,  wireless,  or 
telephone  companies  with  their  dynamic  DSL  offerings  should  be 
encouraged  to  invest  in  the  development  of  these  new  Internet  ac¬ 
cess  services  through  procompetitive  policies  that  leave  each  one 
free  to  experiment  and  develop  its  own  business  strategy. 

History  tells  us  that  consumers  will  be  best  served  by  govern¬ 
ment  policies  that  spur  the  rapid  roll-c  ut  of  high-speed  broadband 
services  by  multiple  players  and  multiple  technologies  rather  than 
by  government  mandates  about  business  models  which  should  be 
followed  by  the  players  in  this  field.  Those  companies  that  have 
urged  the  contrary  approach  are  simply  using  the  tired  old  Wash- 
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ington  game  of  seeking  to  use  the  government  to  advance  their  own 
competitive  advantages. 

However,  with  respect  to  the  FCC,  Commissioner  Michael  Powell 
wisely  stated  in  a  recent  speech  on  the  issue,  “competition  policy 
should  focus  on  the  benefits  and  harms  to  consumers,  not  the  ef¬ 
fects  on  firms.” 

Unfortunately,  the  bills  before  you  today  ignore  this  advice  as 
well  as  the  procompetitive  paradigm  set  in  the  1996  Telecom  Act. 
Rather  than  rely  on  the  forces  of  a  very  dynamic  market,  these 
bills  attempt  to  impose  a  one-size-fits-all  platform  and  encourage 
companies  to  go  to  court  rather  than  to  participate  in  market  devel¬ 
opment. 

In  order  to  continue  to  thrive,  this  uniquely  American,  but  world- 
class,  Internet  market  needs  more  risk  takers  and  innovators,  not 
more  litigators  and  courtrooms.  Mr.  Chairman,  the  deployment  of 
broadband  services  by  cable  is  a  wonderful  development  for  con¬ 
sumers.  Because  of  the  investment  and  the  risks  undertaken  by 
Time  Warner,  other  cable  companies,  and  our  competitors  the  day 
in  which  families,  schools,  and  libraries  will  have  high-speed 
broadband  access  to  anywh  e  the  Internet  has  become  a  reality. 
This  should  be  a  call  for  ccleuration,  not  a  call  for  regulation, 

Mr.  Hyde.  Thank  you,  Mr.  Boggs, 

[The  prepared  statement  of  Mr.  Boggs  follows:] 

Prepared  Statement  of  Tim  Bogcs,  senior  vice  president  for  p:  blic  policy, 
Time  Warner,  Inc.,  Washington,  DC 

Chairman  Hyde  and  distinguished  members  of  the  Committee,  my  name  is  Tim 
Boggs  and  I  am  senior  vice  president  for  public  policy  of  Time  Warner  Inc.  I  appre¬ 
ciate  the  opportunity  to  appear  today  to  discuss  the  deployment  of  our  broadband 
service,  known  as  Road  Runner,  and  to  discuss  the  future  of  broadband  technology. 
I  commend  you  for  holding  this  hearing  as  we  at  Time  Warner  believe  that  the  pro- 
competitive  direction  set  by  this  committee  in  the  1996  Telecommunications  Act  is 
critical  to  the  future  of  our  economy  and  the  continued  development  of  broadband 
technologies. 

Time  VVamer  has  a  long  history  of  technological  innovation'  and  leadership  and 
has  long  been  interested  in  providing  advanced  services  to  consumers  over  its  cable 
systems.  In  the  early  1980s,  Time  Warner  developed  QUBE,  the  first  interactive 
programming  service  offered  over  cable.  In  the  early  1990s,  Time  Warner  con¬ 
structed  the  first  hybrid  fiber-coaxial  cable  network  located  in  Queens,  New  York, 
and  experimented  with  a  variety  of  new  services  through  its  Full  Service  Network 
in  Orlando,  Florida.  These  earlier  groundbreaking  initiatives  provided  the  founda¬ 
tion  for  the  on-line  services  the  company  is  now  introducing  across  the  Nation. 

Building  on  that  foundation  and  as  a  result  of  the  regulatory  certainty  created 
by  the  1996  Telecommunications  Act,  Time  Warner  is  well  into  the  process  of  up¬ 
grading  all  of  its  cable  systems  to  a  state-of-the-art,  hybrid  fiber  coaxial  architec¬ 
ture.  ^^en  this  is  substantially  completed  by  the  end  of  next  year.  Time  Warner 
will  have  invested  about  $4  billion  upgrading  its  cable  systems  to  provide  increased 
capacity  for  both  video  programming  and  otner  new  digital  services,  as  well  as  te¬ 
lephony.  Under  the  law  we  ere  required  to  upgrade  the  entire  community,  so  rich 
and  poor  neighborhoods  are  reached  by  this  new  capacity,  we  also  wire  all  schools 
for  free. 

To  make  full  use  of  the  potential  created  by  upgraded  plant  and  by  dimtal  tech- 
nolo^,  Time  Warner  teamed  with  Microsoft,  Compaq,  Media  One,  and  Advance 
Newhouse  to  develop  Road  Runner,  a  new  high-speed  on-line  service  that  provides 
local  and  national  content.  Road  Runner  is  provided  bv  Service  Co.,  a  privatelv  held 
company  headquartered  in  Reston,  Virmnia.  The  Road  Runner  service  is  jointly  cre¬ 
ate  by  the  Road  Runner  venture  and  its  affiliated  cable  operators.  Road  Runner 
provides  an  innovative  mix  of  local  and  national  content,  as  well  as  a  high-speed 
connection  to  the  Internet.  The  j^oint  venture  provides  content  on  a  national  basis 
from  various  sources  including  CBS  Sportsline  and  Barnes  and  Noble.  Road  Run¬ 
ner’s  cable  operator  affiliates,  including  Time  Warner  Cable,  Media  One  and  third 
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party  cable  operators  such  as  Media  General  in  suburban  Virginia^  provide  addi¬ 
tional  local  content,  among  other  things  our  local  on-line  editors  also  assist  schools, 
libraries  and  museums  in  developing  tneir  content. 

The  foundation  of  our  Road  Runner  sendee  is  our  upgraded  cable  fiber-coaxial 
network.  This  network  provides  the  enhanced  reliability  and  capacity  of  fiber  optics 
and  results  in  an  increase  in  the  delivery  of  content  to  the  PC  at  speeds  up  to  100 
times  greater  than  toda/s  residential  telephone  line.  Customers  reach  our  Road 
Runner  service  and  the  Internet  over  the  cable  system,  without  any  need  to  dial  in 
to  a  local  tel^hone  number  and  the  service  is  “always  on,” 

The  Road  Runner  service  allows  customers  to  visit  any  site  on  the  Internet.  Noth¬ 
ing  on  the  Internet  is  off  limits  to  the  Road  Runner  customer,  including  the  sites 
of  Internet  Sendee  Providers.  As  you  know,  most  content  on  the  Internet  is  free, 
but  some  content  oroviders,  such  as  AOL,  charge  for  their  services.  If  a  Road  Run¬ 
ner  user  has  installed  AOL  on  her  computer  or  if  her  computer  came  with  AOL  al¬ 
ready  installed,  she  need  only  click  on  the  AOL  icon  on  her  computer  screen.  She 
will  obtain  access  to  AOL.  and  thereby  obtain  all  AOL  'content,  web  access,  e-mail 
and  other  services.  Road  Runner  customers  similarly  can  reach  any  other  ISP  post¬ 
ed  on  the  Net  with  a  single  mouse  click  and  many  of  our  customers  do  just  that. 

We  believe  our  Internet  services  provide  subscribers  with  an  enormous  value.  For 
about  the  same  price  as  toda/s  dial-up  phone  line  plus  an  ISP,  Road  Runner  pro¬ 
vides  consumers  with  Internet  service  tnat  is  faster  and  provides  more  immediate 
access  to  on-line  services. 

The  development  of  the  Internet  is  the  quintessential  example  of  the  power  of  the 
free  market.  It  was  Congress’s  respect  for  market  forces  over  governmental  inter¬ 
ference  that  allowed  the  market  to  meet  the  needs  of  consumers,  to  develop  innova¬ 
tive  new  technolomes,  to  grow  the  economy  and  to  provide  the  ultimate  forum  for 
communications.  No  one  competitor  has  the  ability  to  stand  in  the  way  of  the  global 
phenomenon  that  is  the  Internet  today.  For  some  to  suggest  that  might  be  the  case 
18  nothing  short  of  ridiculous.  For  although  Time  Warner  and  other  cable  companies 
are  investing  billions  of  dollars  in  upgrading  our  infrastructure,  cable  modem  serv¬ 
ices  is  still  in  its  infancy,  with  fewer  than  1  million  subscribers  nationwide  out  of 
the  current  total  of  29  million  residential  Internet  subscribers. 

At  this  early  stage  in  the  development  of  broadband  services,  it  would  be  a  mis¬ 
take  for  government  to  choose  and  impose  one  business  model  on  all  broadband  pro¬ 
viders.  Time  Warner  believes  that  caole  companies  and  other  players— be  they  sat¬ 
ellite,  wireless,  or  telephone  companies — should  be  encouraged  to  invest  in  the  de¬ 
velopment  of  these  new  Internet  access  services  through  pro-competitive  policies 
that  leave  each  one  free  to  experiment  and  develop  its  own  business  strale^.  His¬ 
tory  tells  us  that  consumers  will  be  best  served  by  government  policies  that  spur 
the  rapid  rollout  of  high-speed  broadband  Internet  services  by  multiple  players  and 
multiple  technologies,  ratner  than  by  government  mandates  about  the  business 
models  such  entities  should  employ.  Those  companies  that  have  urged  a  contrary 
approach  are  simply  using  the  tired  old  Washin^n  game  of  seeking  to  use  govern¬ 
ment  to  advance  tneir  own  “competitive  advantage  .  However,  as  FCC  Commis¬ 
sioner  Michael  Powell  wisely  statod  in  a  recent  speech  on  this  issue:  “Competition 
policy  should  focus  on  the  benefits  and  harms  to  consumers,  not  the  effect  on  firms.” 

Unfortunately,  H.R.  1685  and  H.R.  1686  ignore  this  advice  as  well  as  the  pro-com¬ 
petitive  paradigm  set  by  the  1996  Telecommunications  Act.  Rather  than  rely  on  the 
forces  of  a  ver>'  dynamic  market,  these  bills  attempt  to  impose  a  “one  size  fits  all” 
platform  and  encourages  companies  to  go  to  court  rather  than  participate  in  market 
negotiations.  In  order  to  continue  to  thrive,  this  uniquely  American,  but  world-class 
Internet  market  needs  more  risk  takers  and  inventors,  not  more  litigators  and 
courtrooms. 

Mr.  Chairman,  the  deployment  of  broadband  services  by  cable  is  a  wonderful  de¬ 
velopment  for  consumers.  Because  the  investment  and  risk  undertaken  by  Time 
Warner  and  other  cable  companies,  the  day  in  which  families,  schools  and  libraries 
will  have  high  speed  broadband  access  to  anywhere  in  the  Internet  has  become  a 
reality.  This  should  be  a  call  for  celebration  not  a  call  for  regulation. 

As  iVe  stated,  upgrading  cable  plant  and  developing  and  deploying  advanced  serv¬ 
ices  are  expensive  and  risky  ventures.  Imposing  new  regulation  on  companies  as 
some  have  suggested  will  not  only  slow  development  but  will  deter  further  invest¬ 
ment  of  private  capital.  Therefore,  Time  Warner  strongly  urges  policymakers  to  re¬ 
sist  those  attempts  to  determine  through  reflation  how  this  mai  ket  might  develop. 
Such  attempts  rty  in  the  face  of  history  of  Internet  regulation  and  inevitably  result 
in  the  freezing  or  slowing  of  technological  development  and  would  result  in  a  more 
complex  and  costly  service  to  consumers. 

Time  Warner  also  strongly  believes  that  broadband  policy  must  be  set  at  the  na¬ 
tional  level.  As  FCC  Chairman  Kennard,  Commissioner  Powell  and  others  have 
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stated,  these  important  policy  questions  cannot  be  answered  hundreds  or  thousands 
of  different  ways  by  state  and  local  authorities,  and  we  therefore  urge  this  Commit¬ 
tee  to  keep  a  watchful  eye  on  such  developments. 

Mr.  Chairman,  Time  Warner  applauds  your  Committee*s  interest  in  these  issues 
and  hopes  you  will  continue  your  tradition  of  promoting  market  competition  over 
regulation.  I  thank  you  again  for  giving  me  the  opportunity  to  share  Time  Warner's 
views  with  you  and  look  forward  to  your  questions. 

Internet  Access  Ovter  Cable:  A  Cause  foh  Celebration,  Not  Regulation 
A  Time  Warner  Cabi.e  White  Paper 
1.  introduction 

Time  Warner  Cable  (“Time  Warner”)  recently  has  started  to  offer  consumers  an 
exciting  new  high-speed  on-line  service  called  Road  Runner.  The  Road  Runner  serv¬ 
ice  provides  an  innovative  mix  of  local  and  national  content,  as  well  as  instant, 
high-speed  access  to  the  Internet.  Time  Warner’s  service  is  the  culmination  of  years 
of  work  with  technology  providers  and  equipment  manufacturers,  and  billions  of  dol¬ 
lars  of  investment  in  up^aded  facilities. 

Over  the  past  few  months,  a  number  of  Internet  service  providers  (ISPs)  have  ar¬ 
gued— to  any  regulator  willing  to  give  them  an  audience — that  a  common  carrier 
regulatory  regime  should  be  imposed  on  cable  operators  like  Time  Warner  when 
they  enter  the  Internet  access  market.  The  technical  details  of  these  proposals  have 
been  sketchy  and  not  always  consistent.  Some  ISPs  argue  that  cable  operators 
should  be  required  to  “unbundle”  the  transport  functions  used  for  high-speed  Inter¬ 
net  access  services.  Others  argue  for  so-called  “equal  access.”  The  ISPs  are  equally 
vague  when  it  comes  to  the  legal  authority  of  any  regulatory  body  to  impose  these 
requirements.  Nevertheless,  they  have  advanced  their  arguments  in  every  conceiv¬ 
able  forum,  from  the  hulk  of  Congress  to  city  councils  across  the  country,  hoping 
that  if  they  repeat  the  arguments  often  enough  someone  might  believe  them. 

The  ILPs  have  launched  this  attack  in  an  effort  to  hamper,  through  intrusive  gov¬ 
ernment  regulation,  a  promising  new  development  in  the  on-line  services  niarTket. 
They  have  attracted  attention  by  predicting  that  Time  Warner  and  other  cable  oper¬ 
ators  will  exercise  bottk  \?ck  control  over  high-speed  access  to  the  Internet,  some¬ 
how  freezing  out  independent  ISPs  from  that  growing  market  segment.  They  sug¬ 
gest  that  enlichtened  public  policy  requires  common  carrier  regulation  that  effec¬ 
tively  would  place  the  management  of  the  cable  system  into  the  hands  of  the  gov¬ 
ernment,  for  the  benefit  of  the  dominant  ISPs. 

In  this  paper  we  analyze  the  ISP  arguments  and  demonstrate  why,  as  an  eco¬ 
nomic,  tecnnical,  and  legal  matter,  the  ISP  cries  for  government  regulation  have  no 
basis.  A  vibiant,  competitive  marketplace  for  on-line  services  is  flourishing  in  the 
absence  of  regulation,  with  massive  investment  in  new  facilities,  new  services,  and 
new  companies.  The  incumbent  ISPs  recognize  that  these  developments  will  create 
increasing  competition  and  pressure  for  them  to  provide  greater  value  to  consumers. 
That  is  what  is  behind  their  efforts — to  avoid,  or  at  least  delay,  this  new  competition 
and  its  inevitable  results. 

The  ISPs  have  skillfully  crafted  their  ar^ments  to  create  the  appearance  that 
their  proposals  are  fair  and  equitable.  But  their  position  rests  on  four  fundamental 
assumptions,  each  unfounded. 

First,  the  ISPs  have  attempted  to  create  the  impression  that  customers  of  Road 
Runner  and  other  cable  on-line  services  cannot  access  the  content  provided  by  ISPs. 
The  facts  clearly  show  this  is  not  the  case;  any  Road  Runner  customer  can  obtain 
access  to  any  content  available  on  the  Internet,  including  that  of  any  ISP.  Quite 
simply,  the  system  is  completely  open.  The  real  debate  here  is  not  about  restrictions 
on  access,  but  about  ISPs  attempting  to  mandate  an  inefficient  business  model  that 
serves  only  their  own  commercial  purposes. 

Second,  the  ISP  arguments  assume  that  policies  that  benefit  ISPs  necessarily 
serve  the  public  interest:  what’s  good  for  America  Online  is  good  for  America.  But 
in  this  debate,  the  interests  of  thi  ISPs  are  ultimately  anti-consumer.  Government 
intervention  in  the  marketplace  does  not  come  without  a  significant  price.  When  the 
marketplace  is  working,  as  it  is  here,  reflating  one  competitor  for  the  benefit  of 
other  competitors  harms  consumers  by  increasing  the  cost  of  providing  service. 
Moreover,  if  burdensome  regulation  is  the  reward  for  technological  i^ovation  smd 
risky  investment,  the  incentive  of  cable  operators  and  others  to  continue  investing 
and  innovating  will  disappear. 

Third,  the  type  of  regulatory  requirements  proposed  by  the  ISPs  would  treat  high¬ 
speed  access  over  cable  systems  as  a  monopoly  utility  service.  It  is  abundantly  clear, 
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however,  that  there  will  be  numeroxis  options,  high-speed  and  traditional,  available 
to  consumers.*  Paralleling  cable  operators’  rush  to  upgrade  their  networks  to  sup¬ 
port  on-line  services,  telephone  companies  are  scramlmng  to  provide  their  own  ver¬ 
sion  of  high-speed  access  (DSL).^  Wireless  providers,  satellite  companies  and  electric 
utilities  also  are  deploying  broadband  technology.  Nothing  about  this  competitive, 
constantly  evolving  market  suggests  that  there  would  be  any  public  benefit  associ¬ 
ated  with  imposing  traditional  utility  regulation.  Moreover,  cable  operators  have  not 
invested  bilhons  or  dollars  in  facilities,  and  will  not  invest  billions  more,  with  the 
intention  of  becoming  public  utilities.  Cable  operators  have  never  been  in  the  busi¬ 
ness  of  merely  providing  a  “pipe”  through  which  others  can  deliver  information.  To 
eliminate  the  cable  operators  editorial  control  over  the  product  that  is  provided  to 
consumers  (whether  video  or  Internet  content)  would  be  to  destroy  the  essence  of 
what  it  means  to  be  a  cable  operator. 

Fourth,  the  “solution”  proposed  by  the  ISPs  is  highly  inefficient  and  would  require 
ongoing  government  regulation.  Some  ISPs  have  characterized  their  proposals  as 
merely  seeking  that  the  cable  operator  not  discriminate  among  ISPs,  but  this  benign 
characterizaUon  intentionally  conceals  the  substantial  operational  and  technical  de¬ 
ficiencies  with  their  proposals.  Any  non-discrimination  requirement  effectively 
would  require  Time  Warner  to  provide  direct  physical  connections  to  hundreds  of 
ISPs.  The  ISPs  fail  to  disclose  that  the  equipment  and  software  necessary  to  provide 
this  type  of  access  is  just  now  being  tested.  And  even  if  the  common  carrier  ap¬ 
proach  advocated  by  the  ISPs  were  t^hnically  possible,  requiring  cable  systems  to 
be  configured  in  this  way  would  create  an  operational  nightmare.  Eliminating  the 
cable  operator’s  control  over  management  of  the  network  would  degrade  the  quality 
and  increase  the  cost  of  high-sp^d  accep  over  the  cable  system. 

Apart  from  the  public  policy  infirmities  of  their  arguments,  federal  law  does  not 
permit  the  regulatory  regime  the  ISPs  seek.  The  on-line  service  provided  by  Time 
Warner  is  a  “^ble  service”  under  the  Communications  Act  of  1934  (the  “Act”),  as 
amended  by  the  Telecommunications  Act  of  1996  (the  “1996  Act”),^  and  is  suWeet 
to  regulation  only  under  Title  VI  of  the  Act.  Nothing  in  Title  VT  grants  the  ¥CC 
or  a  local  government  authority  to  impose  a  direct  access  or  unbundling  require¬ 
ment.  To  the  contrary,  these  requirements  would  violate  the  prohibition  on  common 
carrier  regulation  of  cable  services,  and  cannot  be  reconciled  with  the  federal  policy 
of  allowing  the  Internet  to  grow  “unfettered  by  Federal  or  State  regulation.”  47 
U.S.C.  §230(b). 

Imposing  common  carrier  regulation  on  Time  Warner’s  on-line  services  also  would 
run  roughshod  over  Time  Warner’s  constitutional  rights.  The  Internet  is  a  global 
medium,  and  requiring  Time  Warner  and  other  cable  operators  to  comply  with  a 
patchwork  of  inconsistent  local  regulation  would  strangle  this  promising  new  service 
in  violation  of  the  Commerce  Clause  of  the  United  States  Constitution.  In  addition, 
Road  Runner  and  Time  Warner  are  entitled  to  substantial  protection  under  the 
First  Amendment  when  they  provide  the  Road  Runner  service  to  consumers.  Finally, 
imposing  an  unbundling  or  direct  access  reouirement  w'ould  impair  existing  fran¬ 
chises  in  violation  of  the  Contracts  Clause  of  the  Constitution. 

In  short,  the  case  for  mandating  “common  carrier”  style  access  for  ISPs  to  cable 
systems  has  not — and  cannot — be  made.  Rather  than  paralyzing  innovative,  com¬ 
petitive  new  services  through  burdensome  regulation,  consumers  w’ould  be  better 
served  if  governments  promoted  further  investment  in  broadband  facilities  through 
deregulatory  measures. 


II.  BACKGROUND 

A,  The  Development  of  the  Road  Runner  Service 

As  the  largest  cable  operator  in  the  United  States,  with  more  than  12  million  sub¬ 
scribers,  Time  Warner  has  long  been  interested  in  providing  advanced  services  to 
consumers  over  its  cable  systems.  In  the  1980s,  in  Columbus,  Ohio,  Time  Warner 


Wrufuiry  Concerning  ihe  D^loyment  ofAduanced  Te/ecommunica/ions  Capability  to  All  Amer¬ 
icans  in  a  Reasonable  and  nmely  Fashion,  and  Possible  Steps  to  Accelerate  Such  Deployment 
Pursuant  to  Section  706  of  the  Telecommunications  Act  of  1996,  Report,  CC  Docket  No.  9^146, 
FCC  99-5  at  14  (rel.  Februaiy  2,  1999)  CSection  706  HeporD  (“as  the  demand  for  broadband 
capability  increases,  methods  for  delivering  this  digital  information  at  high  sp<^ds  to  consumers 
are  emer^ng  in  \irtually  all  segments  of  the  communications  industry— wireline  telephone, 
land-based  (terrestrial)  and  satellite  wireless,  and  cable,  to  name  a  few”). 

2  DSL  stands  for  Digital  Subscriber  Line.  DSL  service  provides  high-speed  connections  using 
existing  copper  telephone  wires.  Like  cable  high-speed  services,  DSL'  services  are  “always  on” 
and  do  not  require  any  dial-up  by  the  customer.  The  form  of  DSL  service  most  commonly  offered 
to  residential  customers  is  Asymmetric  DSL,  or  ADSL. 

3  Pub.  L.  104-104,  110  SUt.  56  (the  “1996  Act”). 
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broke  new  pround  wth  QUBE,  the  first  interail^ve  programming  service  offered 
over  cable.  In  the  early  1990s,  Time  Warner  constnjcted  the  first  hybrid  fiber-co- 
axial  (HFC)  cable  network  in  Queens,  New  York,  and  experimented  with  a  variety 
of  new  services  through  its  Full  Service  Network  in  Orlando,  Florida.  These  earlier 
groundbreaking  initiatives  provide  the  foundation  for  the  on-line  services  the  com¬ 
pany  is  now  introducing  across  the  Nation. 

Building  on  that  foundation,  Time  Warner  is  well  into  the  process  of  upgrading 
all  of  its  cable  systems  to  state-of-the-art  HFC  systems.  When  these  upCTades  are 
substantially  completed  next  year,  Time  Warner  will  have  invested  $4  billion  up¬ 
grading  its  cable  systems  to  provide  increased  capticity,  both  for  analog  video  chan¬ 
nels  and  for  new  digital  services. 

RecoCT\izing  the  capabilities  of  its  upgraded  broadband  plant,  Time  Warner 
tcamecT with  Microsoft,  Compaq,  MediaOne,  and  Advance/Newhouse  to  develop  Road 
Runner,  a  new  on-line  service  that  provides  local  and  national  content  specifically 
designed  for  its  upgraded  cable  systems.  The  Road  Runner  service  is  jointly  created 
by  tne  Road  Runner  joint  venture  and  its  affiliated  cable  operators.  The  joint  ven¬ 
ture  provides  content  on  a  national  basis  from  various  sources,  including  “peering’ 
arran^ments  with  many  content  providers.  These  peering  arrangements  enable 
Road  Runner  users  to  access  many  of  the  most  popular  w'eb  sites  largely  over  its 
oWn  high-speed  national  network,  without  any  need  to  use  the  World  Wide  Web. 
Road  Runner’s  cable  operator  affiliates,  including  Time  Warners  cable  systems,  pro¬ 
vide  additional  content  lov'ally. 

High-speed  access  to  the  Internet  is  among  the  features  of  the  Road  Runner  serv¬ 
ice.  Road  Runner  customers  can  use  the  service  to  reach  any  and  all  sites  on  the 
Internet,  including  sites  of  .^SPs.  Most  sites  on  the  Internet  are  free.  In  some  cases, 
however,  a  company  may  charge  a  Road  Runner  user  an  additional  fee.  America  On¬ 
line  (“AOL”),  for  example,  sePs  a  service  dubbed  “bring  your  own  access”  for  $9.95 
a  month.  If  a  Road  Runner  urer  has  installed  access  to  AOL  on  her  computer  (or 
if  her  computer  came  with  AOL  already  installed),  she  need  only  click  on  the  AOL 
icon  on  her  computer  screen.  She  will  obtain  access  to  AOL,  ancf  thereby  obtain  all 
AOL  content,  web  access,  e-mail,  and  other  services.  Road  Runner  customers  simi¬ 
larly  can  access  any  other  ISP  portal  with  a  single  mouse  click. 

B.  The  ISP  Assault 

Time  Warner’s  offering  of  Road  Runner’s  innovative  service  provides  consumers 
with  an  additional  choice  in  the  burgeoning  on-line  market.  Incumbent  ISPs  appar¬ 
ently  recognize  that  cable  operators  nave  “built  a  better  mousetrap”  for  on-line  serv¬ 
ices,  compared  with  the  now  “traditional”  dial-up  services.  Fearing  the  impact  of 
this  developing  competition,  the  ISPs  have  launched  an  all-out  assault  on  the  cable 
industry. 

The  ISPs  understand,  of  course,  that  any  Road  Runner  user  can  readily  access 
any  ISP’s  web  site  through  the  Internet.  Yet  they  want  more.  Specifically,  they  seek 
to  impose  common  carrier-style  regulatory  obligations  that  would  give  ISPs  a  right 
to  physically  connect  to  the  cable  system.  The  ISP  assault  on  cable  raises  an  obvious 
question:  V^y  have  incumbent  ISPs — normally  an  entrepreneurial  group — chosen  to 
pursue  an  agenda  that  relies  so  hearily  on  government  interv'entionr 

Notwithstanding  the  ISPs’  populist  rhetoric,  the  answer  has  nothing  to  do  with 
consumers  and  everything  to  do  with  preserving  ISP  profit  marmns.  In  the 
narrowband  segment  of  the  market,  ISPs  essentially  obtain  a  preferred  rate  for  the 
use  of  local  telephone  company  facilities,**  and  consumers  generally  pay  a  flat-rate 
for  unlimited  local  calling.  These  pricing  constraints  on  local  telephone  companies 
enable  ISPs  to  offer  an  “end-to-end”  on-line  service  with  only  a  minimal  investment 
in  facilities  or  equipment. 

Absent  the  type  of  re^^latory  advantage  they  enjoy  in  the  nanrowbana  segment 
of  the  market,  many  ISPs  fear  there  may  a  reduced  role  for  them  in  the  broadband 
segment  of  the  market.  They  are  undoubtedly  worried  that  some  consumers,  once 
they  are  provided  with  the  content  and  speed  offered  by  Road  Runner  and  other 
cable  on-line  services,  will  determine  that  the  value  added  by  the  ISPs*  services  is 
not  justified  by  their  price.  And  even  if  cable  customers  choose  to  pay  for  content 
offered  by  an  ISP,  as  many  have,  the  ISPs  fear  the  financial  consequences  of  not 
being  able  to  sell  “access”  that  is  provided  largely  on  someone  else’s  facilities. 

That  the  ISPs  are  concerned  about  their  role  in  the  future  does  not  moan  that 
those  concerns  provide  a  basis  for  extending  the  anomalies  of  local  exchange  carrier 

*See  Implementation  of  the  Local  Com^tition  Provisions  of  the  Telecommunications  Act  of 
1996;  Inter-Carrier  Compensation  for  ISP-Bound  Traffic^  Declaratory'  Ruling,  CC  Docket  No.  96- 
98,  FCC  99-38  at  15  (rcl.  Februap’  26,  1999)  (describing  ISP  exemption  from  interstate  access 
charges  paid  by  long  distance  carriers). 
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pricing  to  cable  on-line  services.  The  ISPs*  fears  ultimately  reflect  a  lack  of  con¬ 
fidence  in  the  value  they  provide  to  consumers.  To  succeed  in  the  broadband  mar¬ 
ketplace  will  take  more  than  simply  reselling  access  over  someone  else's  facilities. 
ISPs  will  have  to  develop  new  services  that  take  advantage  of  the  capabilities  of 
HFC  networks.  They  will  have  to  make  a  serious  effort  to  market  their  services  to 
cable  on-line  customers.  They  may  need  to  repackage,  or  reprice,  the  services  they 
offer  to  cable  on-line  customers.®  They  can  negotiate  arrangements  with  broadband 
facilities  owners.®  They  can  add  features  to  make  their  existing  narrowband  services 
more  attractive.  All  of  these  approaches  potentially  benefit  consumers  because  they 
increase  options  and  avoid  the  inevitable  costs  of  a  regulatory  solution. 

Rather  than  rely  on  their  ability  to  compete  in  tnfe  market,  however,  the  ISPs 
have  turned  to  regulatore  for  protection.  In  advemcing  their  arguments  for  regula¬ 
tion  of  cable  on-line  services,  the  ISPs  barely  even  nod  to  fundamental  policy  ques¬ 
tions: 

•  What  do  the  ISPs*  proposals  do  for  consumers,  as  opposed  to  the  ISPs? 

•  Would  the  ISPs*  proposals  reduce  the  incentives  of  cable  operators  and  others 
to  deploy  high-speed  services  and  to  continue  developing  innovative  new  tech¬ 
nology? 

•  What  effect  would  a  slow-down  in  the  deployment  of  cable  on-line  services 
have  on  prices  for  ISP  and  other  Internet  services? 

•  What  kinds  of  complicated,  regulatory  oversight  would  be  necessary  to  imple¬ 
ment  the  ISPs*  proposals? 

•  Why  is  regulation  necessary  at  all  when  there  is  no  evidence  that  the  market¬ 
place  is  not  functioning  effectively? 

In  light  of  the  ISPs*  failure  to  address,  let  alone  answer,  the  central  questions 
raised  by  their  proposals,  it  is  easy  to  understand  why  the  FCC  has  shown  an  un¬ 
willingness  to  accept  themJ  The  FCC*s  "hands  oflT  approach  is  in  keeping  with  the 
conclusion  that  has  been  reached  by  every  federal  body  that  has  examined  the  Inter¬ 
net — that  this  new  medium  has  flourished  because  of  the  absence  of  regulatory 
intervention,  not  in  spite  of  it.® 

It  is  diflicult  to  understand  why  the  ISPs’  proposals  continue  to  have  apparent 
life  at  any  government  level.  But  despite  the  FCC’s  recent  determination  that  no 
action  is  required,  a  few  local  governments  have  been  led  to  believe  that  a  regu¬ 
latory  void  may  exist  that  they  need  to  fill.®  That  the  ISPs’  arguments  have  ob¬ 
tained  any  traction  at  all  demonstrates  only  that  they  have  managed  to  concoct  a 
message  with  some  superficial  appeal.  Beneath  the  surface,  however,  the  gaping 
holes  in  their  arguments  cannot  oe  ignored.  The  Internet  is  not  even  remotely 
threatened  by  the  decisions  of  Time  Warner  and  other  cable  operators  to  provide 
their  own  on  line  services.  To  the  contrary,  the  "cure”  proposed  by  the  ISPs  for  this 
nonexistent  market  illness  would  itself  seriously  threaten  the  health  of  this  emerg- 


®Such  pricing  issues  commonly  arise  in  other  Internet  contexts.  For  example,  the  on-line  mag¬ 
azine  Slate  recently  eliminated  subscriber  fees  and  became  entirely  adverli.scr-supported,  a  deci¬ 
sion  dictated  by  the  market.  Slate  concluded  that,  given  other  Internet  competition,  consumers 
did  not  value  its  product  enough  to  pay  fees.  No  one  has  suggested  that  regulatory  intervention 
is  appropriate  to  support  Slaters  original  business  model. 

®AOL,  for  example,  has  negotiated  amements  with  Bell  Atlantic  and  SBC  Communications 
to  provide  its  service  over  their  DSL  facilities.  See,  Press  Release,  America  Online  and  SBC 
Communications  to  Offer  High-Speed  Upgrade  for  AOL  Members  (March  11,  1999);  Press  Re¬ 
lease,  America  Online  and  Bell  Atlantic  Form  Strategic  Partnership  To  Provide  High-Speed  Ac¬ 
cess  For  The  AOL  Sen  ice  (January  13,  1999). 

See  Section  706  Report  at  1101;  Applications  for  Consent  to  the  Transfer  of  Control  of  Li¬ 
censes  and  Section  214  Authorizations  for  Tele -Communications,  Inc.  to  AT&T  Corp.,  Memoran¬ 
dum  Opinion  and  Order,  CS  Docket  No,  98-178,  FCC  99-24  (rel.  Feb.  18,  1999)  (“AT&T^CI 
Order”). 

®See  The  White  House,  A  Frameuork  for  Global  Electronic  Commerce  (July  1997);  United 
States  Department  of  Commerce,  The  Emerging  Digital  Economy  (April  1998);  Barbara  Esbin, 
Internet  Over  Cable:  Defining  the  Future  in  Terms  of  the  Past,  OPP  Working  Paper  No.  30  at 
2  (August  1998)  ^Internet  Over  Ca6/e”)  (“Currently  the  over-arching  consensus  among  domestic 
policy  makers  is  that  the  government  should  recognize  the  unique  qualities  of  the  Internet,  and 
avoid  unnecessary  regulation  and  undue  restrictions  on  electronic  commerce  conducted  over  the 
Internet”). 

®For  exanmle,  the  City  of  Portland,  Oregon,  and  surrounding  communities  have  conditioned 
the  AT&T/T(Jl  transfer  on  AT&Ts  compliance  with  an  “unbundling”  condition,  AT&T  and  TCI 
have  sought  a  declaratory  judgment  from  the  local  federal  district  court  that  the  proposed  condi¬ 
tion  is  unlawful.  Other  cities,  such  as  Los  Angeles,  have  approved  the  TCI  transfer,  but  opened 
proceedings  to  investigate  this  issue. 
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ing  segment  of  the  on-line  marketplace.  The  ISPs’  pleas  for  protection  from  competi¬ 
tion  must  be  rejected. 

HI.  govt:rnment  regulation  would  destroy  the  potentiai.  for  competition  and 

INNOVATION  PRESENTfED  BY  CABLE  ON-LINE  SERVICES. 

Essentially,  the  ISPs*  argument  boils  down  to  this:  Without  government  regula¬ 
tion,  consumers  will  not  have  a  choice  of  broadband  Internet  service  providers,  and 
cable  operators  eventually  will  exercise  bottleneck  control  in  a  way  that  would  dam¬ 
age  the  Internet.  The  ISPs*  plea  for  regulation  is  based  entirely  on  speculation  about 
how  .the  on-line  services  market  will  develop  in  the  future,  and  it  ignores  completely 
how  well  that  market  is  working  today,  without  government  intervention.  Imposing 
a  direct  access  requirement  on  cable  operators  is  not  necessary  to  promote  competi¬ 
tion.  Indeed,  it  would  be  counterproductive.  The  ISPs’  proposals  would  raise  the  cost 
and  diminish  the  qualiU  of  high-speed  access  over  a  cable  system,  with  no  material 
benefit  to  consumers.  The  ultimate  effect  of  these  proposals  would  be  to  deter  in¬ 
vestment  in  broadband  facilities  and  delay  the  roll-out  of  innovative  new  services. 
The  only  beneficiaries  of  this  result  would  be  the  ISPs  themselves,  who  would  be 
able  to  maintain  their  current  dominant  position  in  the  on-line  market,  and  thereby 
shield  their  prices  from  the  impact  of  new  competition. 

A.  The  Marketplace  Is  Floi.nshing  In  The  Absence  Of  Regulation, 

1.  The  Growth  of  the  Internet  Has  Been  Nothing  Short  of  Phenomenal, 

The  development  of  the  Internet  is  the  quintessential  example  of  the  power  of  the 
free  market — the  power  to  meet  the  needs  of  consumers,  to  develop  innovative  new 
technologies,  to  grow  the  economy,  to  provide  the  ultimate  forum  for  communication. 
By  any  measure,  this  is  a  marketplace  that  is  absolutely  flourishing. 

The  ISPs  argue  that  this  incredible  growth  could  be  hampered  bv  the  introduction 
of  cable  on-line  services  because  cable  operators  will  become  a  bottleneck  on  the 
Internet.  On  its  face  the  argument  is  ridiculous.  It  is  simply  impossible  for  a  single 
company  or  industry  to  stand  in  the  way  of  the  global  phenomenon  that  is  the  Inter¬ 
net  today. 

The  ISP  argument  is  particularly  weak  in  light  of  the  minuscule  share  of  the  on¬ 
line  market  held  by  cable  operators.  While  Road  Runner  has  just  over  200,000  sub¬ 
scribers,  and  all  cable  on-line  services  combined  have  roughly  500,000  subscribers, 
AOL  has  16  million  subscribers,  and  is  adding  new  subscribers  at  an  astounding 
pace.^^  At  its  current  rate  of  growth,  AOL  adds  the  equivalent  of  Road  RunnePs  en- 
tire  subscriber  base  every  three  weeks. 

The  ISPs  overstate  tne  minor  role  of  cable  operators  in  today’s  on-line  market¬ 
place  by  suggesting  that  broadband  over  cable  will  make  narrowband  on-line  service 
obsolete.  As  much  as  Time  Warner  believes  in  the  power  of  broadband  over  cable, 
to  predict  that  it  will  be  the  dominant  form  of  on-line  service  is  pure  speculation. 
Certainly  the  ISPs  are  telling  the  rest  of  the  world  a  different  story  than  they  have 
told  the  regulators.  AOL’s  chief  executive  officer  recently  predicted  that  75  percent 
of  on-line  subscribers  will  still  be  using  narrowband  services  five  years  from  now.^* 
Tremendous  investment  is  being  devoted  to  giving  consumers  access  to  the  Internet 
at  locations  other  than  the  home  or  the  office. Technology  undoubtedly  will  change 
in  other  ways  that  are  impossible  to  predict.  And  even  if  today’s  broadband  tecn- 
nology  becomes  the  dominant  technology  of  the  future,  w^e  explain  below  that  cable 
is  only  one  of  many  broadband  options  that  will  be  available  to  consumers. 

The  beauty  of  the  competitive  market  is  that  no  one  can  predict  how  these  events 
will  play  out.  Winners  and  losers  are  not  preordained.  Thousands  of  companies  are 
working  to  implement  their  visions  of  the  on-line  future,  each  striving  to  provide 
consumers  witri  services  they  want  at  prices  they  are  willing  to  pay.  Left  to  its  own 
devices,  we  have  no  doubt  that  the  marketplace  will  continue  to  evolve  to  serve  the 
needs  of  the  public. 

2.  The  Absence  of  Regulation  Has  Led  to  Substantial  Investment  in 
Broadband  Facilities. 

One  of  the  more  glaring  deficiencies  in  the  ISP  ar^inent  is  the  assumption  that 
cable  will  be  the  only  significant  broadband  player  in  the  residential  market,  and 


^•^In  April  1998,  AOL  announced  that  it  exceeded  12  million  subscribers.  Less  than  one  year 
later,  the  company  announced  that  it  exceeded  16  million  subscribers.  See  Press  Release,  AOL 
Surpasses  IS  Million  Members  (February  9,  1999). 

Diane  Mermigas,  Still  a  CybenPioneer:  AOL  Chief  Targeting  the  75^fc  of  Households  That 
Aren't  Online^  Electronic  Media  (November  9,  1998). 

^“^See,  e.g.,  Yahoo,  PageNet  to  Customize  Wireless  Services,  CNET.com,  March  4,  1999  (joint 
venture  to  provide  e-maiT  and  other  personalized  content  to  paging  customers). 
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therefore  should  be  regulated  as  if  it  were  a  monopoly.  As  described  in  detail  in  the 
FCC*8  Section  706  Report,  there  is  no  shortage  of  players  in  the  broadband  market* 
place.  The  Bell  Operating  Companies  and  GTE  have  invested  billions  of  dollars  up- 
fading  their  networks  to  accommodate,  and  capitalize  on,  the  growing  consumer 
aemana  for  broadband  services.  Bell  Atlantic,  BellSouth,  and  SBC,  among  others, 
have  been  aggressively  marketing  DSL  services  that  will  compete  directly  with  cable 
modem  services  offered  by  Time  Warner  and  other  cable  operators.  Numerous  com¬ 
petitive  local  exchange  carriers  (CLECs)  have  been  building  their  own  broadband  fa¬ 
cilities  that  will  provide  DSL  services  to  consumers,  and  electric  utilities  have  been 
agfessively  investing  in  broadband  capabilities.^'*  Satellite  companies  edready  offer 
hi^-speed  Internet  access  on  a  nationwide  basis. Wireless  companies  also  have 
increased  their  involvement  in  the  broadband  segment  of  the  market.^®  The  growing 
competition  in  the  delivery  of  high-speed  data  has  been  spurred,  not  hampered,  by 
the  cable  industry’s  own  efforts  to  be  the  first  to  market  with  these  new  services. 

All  this  investment  led  the  FCC  to  conclude  that  “[bjv  the  standards  of  traditional 
residential  telecommunications,  there  are,  or  likely  will  soon  be,  a  large  number  of 
actual  participants  and  potential  entrants  in  this  market.”*'^  With  respect  to  resi¬ 
dential  customers,  the  Cfommission  found  that  the  “preconditions  for  monopoly  ap¬ 
pear  absent.  .  .  .  Although  the  consumer  market  is  in  the  early  stages  of  develop¬ 
ment,  we  see  ihe  potential  for  this  market  to  accommodate  different  technologies 
such  as  DSL,  cable  modems,  utility  fiber  to  the  home,  satellite  and  terrestrial 
radio.”  In  this  competitive  environment,  cable’s  development  of  on-line  services 
should  be  applauded,  not  regulated. 

3.  Time  Warner  and  Road  Runner  Already  Have  Every  Incentive  to  Provide 
Services  that  Meet  the  Needs  of  Consumers. 

A  central  theme  of  the  ISPs’  argument  is  that  consumers  will  benefit  from  com¬ 
mon  carrier-like  regulation  of  cable  on-line  services  because  they  will  have  access 
to  the  ISP  of  their  choice.  Although  the  superficial  appeal  of  this  argument  may  ex¬ 
plain  why  the  ISPs  have  attracted  the  preliminary  interest  of  a  few  local  govern¬ 
ments,  scratching  the  surface  reveals  the  false  premise  on  which  the  argument  is 
based.  Simply  put,  through  the  Road  Runner  service,  Time  Warner  provides  its  sub¬ 
scribers  access  to  all  content  on  the  Internet,  including  any  ISP  content.  Common 
carrier  requirements  will  not  give  consumers  access  to  any  information  that  is  not 
already  tivailable. 

The  only  conceivable  benefit  that  would  justify  common  carrier  regulation  would 
be  reduced  costs  or  improved  service.  However,  we  explain  in  Section  III  below  that 
imposing  any  type  of  direct  access  requirement  on  cable  operators  actually  would 
lead  to  increasea  technical  and  regulatory  costs  for  both  cable  operators  and  ISPs 
generally.  Regardless  who  would  incur  these  costs  directly,  ultimately  they  would 
be  borne  by  consumers.  In  addition,  we  show  below  that  a  direct  access  requirement 
would  degrade  the  quality  of  service  provided  to  consumers. 

Nor  is  the  Road  Runner  service  as  offered  by  Time  Warner  today  overpriced.  Time 
Warner’s  Road  Runner  service  is  priced  at  approximately  $39.95  for  residential 
users.  In  comparison,  a  narrowband  ISP  customer  today  pays  roughly  $15-20  for 
Internet  access,  plus  another  $15-20  if  the  customer  needs  a  second  telephone  line. 
Bell  Atlantic  charges  $39.95  for  its  residential  DSL  service,  and  SBC  charges  $39.00 
for  its  residential  service.  Both  SBC  and  BellSouth  have  promoted  a  bundled  offer¬ 
ing  of  DSL  access  with  their  own  ISP  service  for  a  price  of  $49.00  and  $49.95,  re- 
spectively.^*^  Obviously,  neither  the  on-line  service  offerings,  nor  their  prices,  will  be 
static,  'nme  Warner  fully  expects  that  competition  will  force  everyone  in  the  mar¬ 
ketplace  to  develop  innovative  new  offerings,  to  include  more  functionaliW  in  their 
offerings,  and  to  continue  to  be  sensitive  to  the  price  of  the  finished  product.  As  it 


^^Scction  706  Report  at  ^42  (“BOCs  and  GTE,  for  example,  have  announced  plans  to  offer 
broadband  to  approximately  twenty  million  homes  th  s  year”) 

^^Id.  at  55-56.  At  least  some  CLECs  have  made  the  decision  not  to  offer  access  to  multiple 
ISPs.  See,  e.g.,  Monica  Hogan,  New  DSL  Sen  ice  Lauches  in  ATC,  Multichannel  News  (February 
15,  1999)  (“We  feel  that  its  very  important  Tor  us  to  have  the  one-to-one  relationship  with  the 

customer.”).  ...  •  nr  » 

DirecPC,  which  provides  Internet  access  via  satellite,  makes  a  point  of  noting  on  its  Web 
site  that  it  is  “here  t<xlay  and  available  to  anyone  nationwide.” 

*®See,  e.g.,  Press  Release,  Cisco  and  Motorola  to  Form  Strategic  Alliance  to  Build  Internet- 
Based  Wireless  Nf^tworks  (February  8,  1999). 

Section  706  Report  at  ^48. 
at  ^48. 

19  C 


for  Data,  Internet  Access  (January  12,  1999);  http://www.bellsouth.net/adsl/cosl.html. 
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has  80  far,  an  unregulated  marketplace  for  on-line  services  will  drive  companies  to 
meet  the  needs  of  consumers. 

B.  Th^  Optimal  Business  Model(s)  For  On-Line  Services  Should  Be  Determined  By 
The  Marketplace,  Not  By  Regulators, 

1,  The  Preconditions  for  Regulation  are  Absent. 

The  heart  of  the  debate  over  the  ISPs’  direct  access  proposals  is  whether  cable 
operators  like  Time  Warner  should  have  the  freedom  to  determine  how  to  provide 
services  over  their  facilities,  and  when  and  how  to  make  future  investments  in  those 
facilities.  Or,  as  the  ISPs  suggest,  should  these  decisions  be  made  instead  by  regu¬ 
lators  or  competitors. 

Time  Warner’s  single  objective  is  to  provide  consumers  with  an  attractive  mix  of 
services  at  an  attractive  price.  Time  Warner  is  upgrading  its  cable  systems,  and  de¬ 
ploying  Road  Runner,  with  this  goal  in  mind.  Absent  evidence  of  market  failure, 
there  is  no  basis  to  interfere  with  Time  Warner's  choices  regarding  the  services  and 
facilities  it  deploys. 

The  incumbent  ISPs  advocate  a  fundamentally  different  approach.  The  ISPs’  basic 
message — “ca6/e  operators  cannot  be  allowed  to  control  broadband  networks**^^ — is 
stunning  in  the  degree  to  which  it  seeks  to  appropriate  the  cable  system  for  the  ben¬ 
efit  of  ISPs.  From  their  perspective,  the  cable  system  is  simply  a  ‘"pipe”  that  should 
be  designed  so  that  hundreds,  or  even  thousands,  of  ISPs  can  obtain  access  on  a 
reflated,  common  carrier  basis. 

cut  does  it  make  sense  for  regulators  to  dictate  the  business  model  to  be  used 
by  cable  operators?  Regulation  is  intended  to  simulate  the  results  that  would  be 
achieved  in  a  competitive  market.  We  are  not  aware  of  any  accepted  theory  in  our 
society  that  would  trumpet  the  need  for  regulation  in  the  absence  of  a  demonstra¬ 
tion  that  the  market  is  not  operating  properly.  Telephone  and  electric  companies 
have  been  heavily  regulated  over  the  past  century,  but  only  because  they  provided 
what  were  considered  essential  services,  and  because  it  was  assumed  these  indus¬ 
tries  were  “natural”  monopolies  that  were  incapable  of  supporting  more  than  one 
facilities-based  provider  in  a  market. 

These  assumptions  now  appear  to  be  no  longer  valid  as  to  the  telephone  business. 
Without  question  they  do  not  apply  to  high-speed  on-line  services.  High-speed  on¬ 
line  services  are  offered  by  multiple  facilities-based  providers,  and  investment  in 
new  facilities  is  continuing  at  a  rapid  pace.-^^  Far  from  being  considered  “essential,” 
high-speed  on-line  services  today  have  been  compared  to  first-class  air  travel. 

Over  the  past  two  decades,  state  and  federal  regulators  in  both  the  telephone  and 
the  electric  industries  have  been  working  to  discard  the  nineteenth  century  model 
of  public  utility  regulation,  moving  from  the  historically  heavily  regulated,  single 
provider  environment  to  a  deregulated,  competitive  marketplace.  Indeed,  one  of  the 
primary  purooses  of  the  Telecommunications  Act  of  1996  was  to  hasten  the  move¬ 
ment  away  from  regulation  toward  a  fully  competitive  telecommunications  industry. 
The  basis  for  this  transition  is  the  recognition  that  regulation  is  always  an  imper¬ 
fect  substitute  for  competition,  and  that  facilities-based  competition  should  be  en¬ 
couraged.  The  1996  Act  was  a  seminal  event  in  this  transition  to  a  deregulated  com¬ 
petitive  marketplace. 

The  incumbent  ISPs’  proposals  to  impose  common  carrier  regulation  on  cable  on¬ 
line  services  foolishly  would  reverse  this  shift  away  from  antiquated  regulation.  We 
question  whether  enlightened  public  policy  would  dictate  placing  re^latory  burdens 
on  even  the  local  exchange  companies’  provision  of  new  nigh-speed  Internet  access 
services.  But  there  surely  is  no  justification  to  reverse  the  trend  away  from  govern¬ 
ment  control  in  order  to  add  new  reflations  on  the  cable  industry — an  industry 
that  has  never  been  subject  to  the  burdens  of  common  carrier  regulation. 

Imposing  an  added  regulatory  burden  on  the  cable  industry’s  offering  of  on-line 
services  is  especially  uncalled  for  in  view  of  the  “untouchable^’  nature  of  the  Inter¬ 
net.  To  date,  the  Internet  has  been  virtually  unregulated,  and  both  Congress  and 
the  FCC  have  recognized  that  the  lack  of  government  interference  is  one  reason  for 
its  fantastic  growth.^^  The  incumbent  ISPs  have  been  vociferous  in  their  arguments 
that  the  Internet  should  not  be  regulated  by  government  at  any  level.  It  is  more 
than  a  little  ironic  for  them  to  argue,  as  they  do,  that  regulators  should  “respect 


2iThis  is  a  direct  quote  from  the  web  site  of  the  openNET  a  ]obb>ing  group  of  ISPs 

and  others.  See  hltpy/www.opennet. coalition. org'what/  (emphasis  in  original). 

Section  706  Report  at  ^4. 

Diane  Mermigas,  Still  a  Cyber-Pioneer:  AOL  Chief  Targeting  the  7595-  of  Households  That 
Aren't  Online,  Electronic  Media  (November  9,  1998). 

2^47  U.S.C.  §230;  Internet  Oier  Cable  at  2. 
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the  mandate  of  the  1996  Act  to  rely  on  market  forces”  and  at  the  same  time  launch 
a  no-holds-barred  effort  to  impose  burdensome  regulation  on  cable  on-line  services. 

The  competitive  nature  of  the  on-line  services  market  today  indicates  that  con¬ 
sumers’  needs  will  be  met.  However,  even  if  it  turns  out  that  demand  for  some  serv¬ 
ices  are  not  sufficiently  addressed  by  the  marketplace,  the  regulatory  solution  advo¬ 
cated  by  the  ISPs  is  the  wrong  approach.  Congress  airead>  has  decided,  in  Section 
706  of  the  1996  Act,  that  any  government  intervention  should  be  designed  to  “en¬ 
courage  the  deployment”  of  broadband  facilities  by  “methods  that  remove  barriers 
to  infrastructure  investment.”  The  ISP  aoproach  directly  contradicts  the  deregula- 
tory  approach  Congress  already  has  decided  on  for  the  broadband  market. 

2.  The  Public  Interest  Is  Served  when  Providers  Have  the  Flexibility  to  Meet 
Consumer  Needs. 

The  ISPs  suggest  that  market  forces  alone  mav  not  produce  competition  in  the 
broadband  segment  of  the  market.  In  particular,  they  argue  that  they  are  disadvan¬ 
taged  because  customers  who  purchase  Road  Runner  solely  for  high-speed  access 
will  receive  additional  features  that  reduce  the  customer’s  need  for  services  of  an¬ 
other  ISP.  The  argument  that  the  Road  Runner  service  includes  too  many  features 
ignores  the  fundamental  realities  of  a  competitive  marketplace.  Time  Warner  s  offer¬ 
ing  of  Road  Runner  will  be  competing  with  DSL  and  other  broadband  and 
narrowband  services.  Including  features  that  consumers  desire  is  not  a  scheme  de¬ 
signed  to  frustrate  the  incumbent  ISPs,  it  is  a  matter  of  survival  for  a  new  entrant 
in  a  vibrant,  competitive  market. 

Road  Runner  is  no  different  than  the  ISPs  in  this  regard.  All  ISPs  offer  an  inte- 
CTated  package  of  services  with  different  features.*^^  Each  ISP  must  make  business 
decisions  about  whether  it  will  own  facilities,  what  type  of  browser  capability  it  will 
offer,  whether  and  how  to  present  content,  what  type  of  e-mail  functionality  will  be 
available,  how  much  customer  service  support  is  needed,  whether  different  levels  of 
service  will  be  available,  and  how  to  price  the  service.  Each  of  these  individual  deci¬ 
sions  is  vital  to  the  overall  composition  of  the  service  and  how  it  is  perceived  in  the 
marketplace.  2^ 

In  a  competitive  market,  there  is  no  reason  to  deny  companies  the  discretion  to 
make  these  important  decisions,  and  to  make  changes  as  the  market  evolves. The 
ISPs  would  generate  a  firestorm  of  protest  if  any  regulator  were  even  to  suggest 
that  they  be  re<^uired  to  offer  the  components  of  their  services  on  a  piecemeal  basis. 
Yet  this  is  precisely  what  the  ISPs  are  advocating  for  cable  on-line  services.  Even 
worse,  the  ISP  proposal  effectively  would  convert  Time  Wanier  from  a  retail  pro¬ 
vider  of  on-line  services  to  a  wholesale  provider  of  transmission  services.  Certainly 
the  ISPs  realize  that  a  bare  transmission  service,  with  no  content  or  organization 
to  make  it  useable,  would  be  a  far  less  potent  competitor  in  the  retail  market. 

Nothing  taking  place  in  the  market  suggests  that  this  radical  restructuring  of 
cable  operators’  business  plans  is  warranted.  As  expected  in  a  competitive  market, 
all  providers  are  experimenting  w^ith  different  business  models,  and  Road  Runner 
is  hardly  alone  in  offering  an  integrated  package  of  services.  AOL’s  deals  with  Bell 
Atlantic  and  SBC  allow'  it  to  offer  a  high-speed  option  for  its  subscribers.  AOL  cus¬ 
tomers  who  purchase  this  service  will  pay  only  $20.00  more  than  AOL’s  narrowband 
serv'ice,  even  though  Bell  Atlantic  offers  ADSL  transmission  on  a  stand-alone  basis 
for  $39.95,  and  SSc  offers  its  ADSL  service  for  $39.00.  Telephone  companies  also 
are  experimenting  with  bundling  DSL  connections  with  their  own  ISP  services. 
SBC,  for  example,  offers  a  bundled  ADSL  package  with  its  own  ISP  sendee  for 
$49.00,^^  The  availability  of  all  these  different  pricing  options  benefits  consumers, 


2*CC  Docket  No.  98-146,  Comments  of  America  Online  at  4  (Sept.  14,  1998). 

2«1996  Act,  § 706(a). 

2' For  example,  AOL  has  many  exclusive  arrangements  with  content  providers.  Customers 
must  take  all  of  the  AOL  senice,  even  components  they  have  no  use  for,  to  get  access  to  this 
exclusive  content.  AOL  seems  to  want  unbundling  only  fpr  its  competitors,  but  not  for  itself. 

2^  The  FCC  has  recognized  that  the  re^lalory  status  of  on-line  services  is  determined  by  look¬ 
ing  at  the  whole  ser>'ice,  not  the  individual  elements  of  the  service.  See  Federal-State  Joint 
Board  on  Universal  Service,  Report  to  Congress,  CC  Docket  No,  96-^5,  FCC  98-67  at  ^79  (rel. 
April  10,  1998)  CVniversal  Service  Report^)  (“HU  would  be  incorrect  to  conclude  that  Internet 
access  providers  offer  subscribers  separate  services — electronic  mail,  Web  browsing,  and  oth¬ 
ers — that  should  be  deemed  to  have  separate  legal  status,”). 

^AOL,  for  example,  began  as  a  closed,  proprietary  system  which  bundled  access  service  with 
a  range  of  original  and  licensed  content,  ana  only  later  decided  to  provide  Internet  access  as 
a  component  of  its  service.  AOL  initially  owned  facilities  as  well,  but  later  decided  to  sell  its 
facilities  and  focus  primarily  on  developing  content. 

Press  Release,  Southwestern  Bell  Plans  Major  Launch  of  New  Lightning- Fast  Service 
for  Data,  Internet  Access  (January  12,  1999);  http://public.6wbell.net/dialup. 
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and  there  is  no  reason  regulators  should  deter  this  type  of  experimentation  by  man¬ 
dating  that  cable  operators  or  anyone  else  follow  one  particular  business  model. 

In  5ie  end,  the  iSPs’  complaint  is  really  not  about  whether  they  have  "access"  to 
cable  operators'  high-speed  data  customers.  Thev  have  that  access  today,  and  they 
will  in  the  future.  Their  complaint  is  that  Time  Warner  should  not  be  able  to  control 
the  services  it  provides,  because  those  services  may  be  too  good.  They  fear  that  cable 
subscribers  may  choose  not  to  link  to  their  services  because  the  value  customers  re¬ 
ceive  from  doing  so  does  not  exceed  the  price  that  the  ISP  desires  to  charge.  These 
fears  do  not  justify  regulation;  they  are  proof  positive  that  the  marketplace  is  work¬ 
ing. 

3.  Regulation  Would  Introduce  Significant  New  Costs  and  Chill  the  Incentive 
for  Future  Investment  and  Innovation, 

Replacement  of  the  market  mechanism  in  any  situation  does  not  come  without 
enormous  regulatory  costs,  and  to  suggest  that  such  costs  would  not  be  present  here 
is  to  be  either  naive  or  disingenuous.  The  notion  advanced  by  the  ISPs  that  regula¬ 
tion  would  be  largely  self-executing  ignores  the  significant  operational  issues  in¬ 
volved  in  providing  on-line  services.  S)me  ISPs  attempt  to  hide  these  operational 
issues  by  arguing  for  a  "simple"  requirement  that  cable  operators  not  discriminate 
among  ISPs.  But  a  non-discrimination  requirement  effectively  would  obligate  Time 
Warner  to  provide  direct  physical  connections  to  any  ISP.  And  implementing  this 
requirement  would  necessitate  developing  a  mechanism  for  comparing  the  price, 
terms  and  conditions  under  which  eacn  ISP  connected  to  the  system.^*  ISPs  would 
undoubtedly  challenge  anv  kind  of  restrictions  placed  on  the  usage  of  the  cable 
broadband  system  by  cable  operators,  and  they  would  expect  regulators  to  be  re¬ 
sponsive  to  complaints  regarding  all  manner  of  operational  and  pricing  issues. 

Imposing  common  carrier  regulation  on  cable  operators  also  would  crush  the  in¬ 
centive^  for  companies  to  invest  in  broadband  facilities  and  innovative  services.  The 
tremendous  potential  of  cable  on-line  services  today  is  not  the  result  of  luck  or  hap¬ 
penstance.  It  is  the  result  of  years  of  substantial  investment  and  technological  inno¬ 
vation  by  cable  operators  and  their  technology  partners.  To  penalize  cable  operators 
for  this  effort,  as  the  ISPs  propose,  would  set  a  perverse  precedent  under  which  any¬ 
one  who  builds  a  superior  network  would  risk  tnat  network  being  subject  to  burden¬ 
some  government  regulation. 

A  policy  that  penalizes  investment  and  innovation  would  absolutely  chill  the  in¬ 
centive  of  cable  operators  to  continue  making  these  type  of  investments,  and  would 
provide  a  powerful  reason  to  delay  or  cancel  deployment  of  high-^eed  services.  Fur¬ 
thermore,  the  cable  industry  is  not  working  in  a  vacuum.  To  provide  today's 
broadband  services,  and  to  continue  to  develop  innovative  new  technologies  and  ap¬ 
plications,  the  cable  industry  is  heavily  dependent  on  the  continued  commitment  of 
technolo^  companies  (such  as  Road  Runner  partners  Microsoft  and  Compaq)  and 
the  continued  support  of  the  capital  markets.  The  technology  community  has  made 
clear  that  even  the  threat  of  burdensome  regulation  is  cause  for  great  concern 
And  the  financial  community  has  stated  unequivocally  that  regulation  would  dimin¬ 
ish  the  cable  industry’s  access  to  capital.^  ■ 

Common  carrier  regulation  of  cable  operators  would  also  reduce  the  incentives  of 
other  facilities-based  providers  to  construct  high-speed  facilities.  Certainly  the  fear 
that  they  too  run  the  risk  of  burdensome  regulation  if  they  succeed  in  building  a 
better  network  would  be  a  substantial  disincentive  to  invest  and  to  innovate.  The 
loss  of  the  cable  industry's  momentum  toward  providing  new  high-speed  services 
also  would  undoubtedly  cause  a  similar  slowdown  in  the  efforts  of  competitors  to 
keep  pace. 


In  the  telecom  world,  for  example,  tariff  filing  requirements  and  complaint  procedures  are 
considered  essential  to  enforcing  non-discrimination  rules.  MCI  v.  AT&T,  512  U.S.  218  (1994) 
(‘The  provisions  allowing  customers  and  competitors  to  challenge  rates  as  unreasonable  or  as 
discriminatory  would  not  be  susceptible  of  effective  enforcement  if  rates  w  ere  not  publicly  filed.”) 
(internal  citations  omitted). 

^^See,  e.g..  Letter  from  John  T.  Chambers,  President  and  CEO,  Cisco  Systems,  et  ai,  to  Wil¬ 
liam  E.  Kennard,  Chairman,  FCC,  CC  Docket  No.  96-146  (December  9,  1998)  (“It  is  a  simple 
but  undeniable  reality  that  new  and  unnecessary  regulations  will  diminish  the  willingness  of 
capital  markets  to  finance  the  construction  of  new  broadband  networks.”), 

^For  example,  one  analyst  recently  stated  that  the  “remotest  threat  of  success  of  the  AOL 
argument”  would  sour  Wall  Street  on  the  cable  industry.  See  Communications  Daily  (December 
21,  1998).  FCC  Chairman  Kennard  recently  acknowledged  the  financial  community’s  need  for 
a  stable,  unregulated  environment.  See  Remarks  of  William  E.  Kennard  Before  Legg  Mason 
(March  11,  1999)  (“I  expect  that  you  would  be  much  more  comfortable  putting  your  money  into 
companies  who  control  their  own  destiny.  Business  decisions  based  on  contracts.  Not  on  govern¬ 
ment  fiat.”) 
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C.  The  ISPs  Have  Concealed  The  Significant  Technical  Problems  V/ith  Their 
Unbundling  Proposals. 

The  ISPs  have  failed  to  identify  some  obvious,  and  very  significant,  technical  defi¬ 
ciencies  in  the  common  carrier  model  they  are  advocating  for  cable  on-line  services. 
It  is  not  clear  whether  the  ISPs'  failure  here  results  from  a  lack  of  understanding 
of  how  cable  systems  are  used  in  providing  on-line  services,  or  simply  the  knowledge 
that  an  accurate  explanation  of  the  technical  and  operational  issues  would  expose 
the  massive  level  oi  government  interv'ention  that  would  be  needed  to  implement 
their  proposals. 

If  from  the  start  someone  were  to  build  a  network  with  the  intention  of  providing 
direct  access  by  hundreds  of  different  ISPs,  they  would  not  deploy  the  same  HFC 
systems  that  Time  Warner  is  constructing  t^ay.  More  "channels”  would  be  devoted 
to  on-line  services,  and  less  to  video  programming.  Different  routers  would  be  de- 
pl^ed.  Undoubtedly  other  elements  of  the  network  would  also  be  different. 

But  building  a  network  that  meets  the  needs  of  hundreds  of  ISPs  would  not  be 
in  the  interests  of  consumers.  The  network  would  be  far  more  expensive  than  the 
HFC  networks  built  by  Time  Wamer.  Yet  it  would  provide  no  additional  on  line  con- 
tent  or  services,  and  it  would  interfere  with  the  ability  to  provide  other  services, 
such  as  video  programming. 

If  someone  were  trying  to  design  a  network  to  meet  the  needs  of  consumers,  on 
the  other  hand,  they  would  build  an  HFC  network  like  those  used  by  Time  Warner 
and  Road  Runner.  Each  customer  has  the  ability  to  use  the  capacity  of  the  network 
when  he  or  she  needs  it,  including  the  ability  to  access  any  content  on  the  Internet 
without  hassle  or  delay.  Customers  who  desire  the  content  or  features  of  AOL  or 
any  other  ISP  can  configure  their  systems  to  give  immediate  access  simply  by 
clicking  on  the  ISPs  icon  on  their  computer  screens.  So  long  as  the  system  is  prop¬ 
erly  managed,  a  shared  broadband  network  is  a  very  efficient  way  to  bring  High¬ 
speed  services  to  multiple  customers,  without  taking  capacity  away  from  vid^  pro¬ 
gramming  services. 

The  ISPs  argue  that  it  is  technically  feasible  to  provide  direct  physical  connections 
to  multiple  ISPs,  even  with  the  HFC  systems  Time  Wamer  and  others  are  deploy¬ 
ing.  Even  if  we  assume  such  a  connection  is  technically  possible  (and  today,  at  least, 
it  is  not),  this  is  not  the  end  of  the  inquiry.  That  something  is  technically  possible 
does  not  mean  it  makes  sense,  either  as  a  business  matter  or  as  a  public  policy  mat¬ 
ter.  The  important  questions  surrounding  any  technical  issue  of  this  nature,  after 
the  threshold  question  of  technical  possioility,  involve  how  much  it  will  cost,  and 
what  types  of  benefits  or  detriments  it  will  produce.  Here,  the  cost  of  regulation  is 
tremendous  and  the  benefits  nonexistent. 

One  way  to  provide  common  carrier  access  would  be  for  every  ISP  that  obtains 
a  customer  ser\'ed  by  the  cable  system  to  be  allocated  a  certain  amount  of  dedicated 
spectrum  for  jts  own  use.  Where  Time  Wamer  now  allocates  one  or  two  channels 
to  Road  Runner,  it  would  be  obligated  to  allocate  additional  channels  to  other  ISPs. 
Allocating  channels  in  this  way  would  be  highly  inefficient — the  Internet  eouivalent 
of  requiring  all  roads  to  have  separate  lanes  lor  each  car  manufacturer.  V/hatever 
amount  of  spectrum  were  allocated  to  an  ISP,  the  ISP  rarely  would  need  tnat  much 
capacity  at  any  point  in  time.  Obviously,  there  would  be  questions  about  how  many, 
and  which,  ISPs  would  be  given  this  dedicated  capacity,  and  how  much  capacity 
would  be  dedicated  to  this  use. 

However  these  Questions  were  answered,  it  is  apparent  that  dedicating  network 
capacity  to  individual  ISPs  would  require  that  the  cable  system  allocate  a  huge 
amount  of  its  limited  channel  edacity  to  high-speed  data  services,  taking  a  large 
amount  of  spectrum  away  from  Time  Warner’s  primary  business,  deliver>’  of  video 
programming  to  subscribers.  Allocating  channels  in  this  way  might  (arguably)  serve 
the  ISPs,  but  it  would  be  to  the  detriment  of  all  cable  subscribers,  including  those 
that  choose  not  to  use  the  cable  system  foi  high-speed  on-line  services. 

A  second  approach  to  providing  direct  connections  to  unaffiliated  ISPs  would  be 
for  each  ISP  to  connect  to  the  router  located  at  the  cable  system  headend.  This  con¬ 
nection  would  occur  through  the  addition  of  a  second  router  at  the  headend  that 
would  direct  traffic  to  the  customer’s  chosen  ISP.  The  type  of  router  needed  for  this 
task  is  still  being  tested  for  use  with  cable  modems.  The  router  also  would  need  soft¬ 
ware  that  could  identify  a  customeris  ISP,  much  as  a  telephone  switch  identifies  a 
caller's  presubscribed  long  distance  carrier.  The  softwafe  necessary  to  perform  this 
function  still  is  under  development  and  has  not  been  proven  to  work  with  cable 
modems. 

Even  if  technology  advanced  to  the  point  where  this  approach  were  technically 
possible,  significant  issues  still  would  remain.  First,  deploying  this  technology  would 
raise  the  cost  of  the  service,  without  any  additional  benefit  to  consumers.  Second, 
the  number  of  ISPs  that  could  be  accommodated  under  this  approach  would  be  lim- 
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ited  by  the  capacity  of  the  routers^  and  the  introduction  of  each  additional  ISP 
would  create  an  additional  drag  on  the  speed  and  efliciency  of  the  system.  Each 
ISPs  connection  would  create  the  equivalent  of  a  separate  on  and  off  ramp  on  an 
interstate  highway.  Because  there  are  thousands  of  ISPs,  this  would  be  no  highway 
at  all. 

In  any  event,  this  approach  is  not  technically  practical  for  cable  systems  because 
it  woula Jeopardize  the  cable  operator’s  ability  to  manage  traffic  on  the  network. 
Cable  HImC  networks  use  a  sin^e  shared  distribution  system  to  serve  hundreds  or 
thousands  of  subscribers.  Like  Local  Area  Networks  (“LANs”),  if  cable  networks  are 
overloaded,  they  will  perform  much  more  slowly  than  desired,  or  may  even  crash 
altogether.  Network  usage  that  may  be  incompatible  with  the  way  the  network  is 
designed  is  likely  to  cause  service  degradation — not  only  to  the  individual  user  en- 
garing  in  incompatible  usage,  but  to  all  users.  Applications  like  PointCast  (a  “push” 
technology  that  constantly  updates  users’  screen  savers  with  breaking  news  or  other 
data)  have  been  known  to  affect  the  performance  of  LANs,  and  have  been  prohibited 
by  some  LAN  managers.  In  a  similar  way,  extensive  use  of  the  cable  network  for 
home-based  Web  servers  can  impact  the  speed  at  which  other  users  on  the  same 
node  are  able  to  send  or  download  infonnation. 

Because  cable  facilities  are  shared  among  many  different  subscribers,  it  is  essen¬ 
tial  that  the  distribution  on  a  cable  network  be  carefully  managed  and  controlled. 
Cable  network  managers  must  monitor  the  build-out  and  deployment  of  their  sys¬ 
tems  to  ensure  that  they  have  sufficient  capacity  to  provide  nigh  quality  service  to 
the  cable  modems  that  have  been  deployed.  The  cable  operator  must  make  decisions 
regarding  how  many  subscribers  will  be  sened  by  a  particular  node,  and  how  many 
“channels’  on  the  cable  system  will  be  devoted  to  Internet  access  activity  versus 
other  uses. 

Technical  decisions  like  these  affect  the  performance  of  the  network,  and  the  con¬ 
sumer’s  satisfaction  with  the  service.  Cable  operators  make  these  technical  decisions 
in  an  environment  where  they  will  be  competing  with  other  broadband  facilities, 
each  with  its  own  unique  characteristics.  For  example,  the  broadband  transmission 
networks  deployed  by  local  telephone  companies  provide  a  dedicated  circuit  to  a  cus¬ 
tomer.  As  a  result,  a  customer’s  use  of  that  circuit  does  not  impact  other  customers 
on  the  telephone  network.  Wireless  and  satellite  facilities  undoubtedly  will  have 
their  own  pros  and  cons.  Regulation  that  hampers  a  cable  operator’s  ability  to  man¬ 
age  its  shared  network  turns  a  technical  difference  betw^cen  networks  into  a  quality 
difference  between  competing  services.  The  important  point  here  is  that  the  free 
market  gives  each  provider  the  incentive  to  develop  services  that  capitalize  on  the 
strengths,  and  minimize  the  limitations,  of  its  respective  technology.  Meanwhile, 
regulators  cannot  adopt  a  “one  size  fita  all  ”  mentality  that  ignores  the  technical 
complexities  and  limitations  of  different  networks. 

The  Road  Runner  service  has  been  designed  with  a  full  understanding  of  the  ca¬ 
pabilities,  and  the  limitations,  of  the  shared  cable  facility.  Working  together,  Time 
Warner  and  Road  Runner  have  the  incentive  and  the  ability  to  maximize  the  effi¬ 
ciency  of  the  systom.  Maintaining  Time  Warner’s  ability  to  manage  the  netw’ork  is 
an  entirely  rational,  and  perhaps  the  only,  method  by  which  to  ensure  quality.*^^ 

In  a  multiple  ISP  environment,  any  particular  ISP  would  benefit  from  controlling 
the  usage  by  its  customers  only  if  it  could  be  assured  that  all  other  ISPs  would  do 
the  same.  Because  ISPs  would  be  competing  with  each  other,  however,  a  "tragedy 
of  the  commons”  would  result,  where  each  ISP  would  have  an  incentive  to  overuse 
the  common  resource.'^'*  Each  competing  ISP  would  have  an  incentive  to  offer  its 
customers  an  ever-increasing  volume  of  service,  including  broadcasting  of  data  and 
streaming  video,  without  any  incentive  to  limit  that  volume  as  the  system  became 
concestea.  Without  the  management  provided  by  a  single  entity,  the  system  would 
notT>e  able  to  provide  a  consistent  high-spe^d  experience  for  its  users. 

Because  of  the  incompatible  incentives  of  Time  Warner  and  the  unaffiliated  ISPs 
that  would  use  its  system,  a  mandatory  direct  access  req^uirement  necessarily  would 
lead  to  disputes  regarding  the  type  of  limitations  that  Time  Warner  could  place  on 
ISPs  and  Ineir  customers,  and  how  those  limitations  were  monitored  and  enforced. 
Cable  operators  and  investors  w’ould  necessarily  face  the  risk  that  ISPs  w’ould  call 
cn  re^lators  to  order  operators  to  purchase  bigger  routers  or  additional  nodes,  or 
to  dedicate  more  capacity  to  on-line  services  (to  deliver  the  same  content),  and  less 
capacity  to  other  services.  In  an  environment  where  technology  is  constantly  chang¬ 
ing  and  improving,  the  danger  of  such  an  unprecedented  intrusion  into  the  business 
of  a  cable  operator  would  itself  deter  investment  in  broadband  upgrades,  particu- 


^See  Bruce  M.  Owen  &  Gregor>'  L.  Rosston,  Cable  Modems,  Access  and  Invesiment  Incentives 
at  19. 

M/rf.  at  17. 
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larly  if  cable  operators  were  subject  to  a  different  set  of  rules  in  every  local  commu¬ 
nity  where  they  offered  on-line  services. 

rv.  THE  FCC  AND  LOCAL  FRANCHTSING  AUTHORITIES  HAVE  NO  SFATUTORY  AUTHORITY 
TO  IMPOSE  COMMON  CARRIER  REQUIREMENTS  ON  CABLE  ON-LINE  SERVICES. 

In  advancing  their  proposals  for  common  carrier  access  to  cable  on-line  services, 
the  ISPs  have  treated  the  issue  of  legal  authority  to  impose  those  requirements  al¬ 
most  as  an  afterthought.  This  tactic  is  perhaps  understandable,  because  no  legal 
basis  exists  on  which  the  FCC  or  a  local  franchising  authority  could  impose  these 
requirements.  The  Communications  Act  contains  no  affirmative  grant  or  authority 
for  these  recjuirements,  and  the  ISPs’  efforts  to  find  legislative  authority  by  analog 
are  plainly  insufficient  to  justify  the  action  they  seek.  Indeed,  the  Act  specifically 
precludes  common  carrier  regulation  of  cable  operators  when  they  provide  services 
such  as  Road  Runner. 

A.  The  Communications  Act  Does  Not  Authorize  Aiiy  Type  Of  Common  Carrier  Regu- 
lation  Of  Cable  On-Line  Services. 

The  ISP  arguments  to  impose  common  carrier  regulation  on  cable  operators  vary 
in  some  ways,  but  they  all  share  one  common  characteristic — they  provide  no  com¬ 
prehensive  legal  analysis  to  support  their  proposals.  Some  ISPs  have  suggested  that 
cable  operators  somehow  can  be  brought  under  Title  II  regulation,  others  have  stat¬ 
ed  that  unbundling  can  be  imposed  under  various  provisions  of  Title  VI,  and  still 
others  have  suggested  that  Section  706  of  the  1996  Act  provides  the  necessary  au¬ 
thority.  All  of  these  assertions  are  wrong. 

On-line  services  provided  by  a  cable  operator  are  cable  services  that  are  subject 
to  regulation  under  Title  VI,  not  Title  Ii.  Title  VI  provides  no  basis  on  which  the 
FCC  or  a  local  franchising  authority  can  impose  common  carrier  regulation.  To  the 
contrary;  Congress  has  explicitly  prohibited  common  carrier  regulation  of  cable  oper¬ 
ators  wnen  they  provide  cable  services. 

i.  Title  VI  Provides  No  Authority  for  the  FCC  or  a  Local  Franchising  Author¬ 
ity  to  Impose  Common  Carrier  Regulation. 

a.  Cable  on-line  services  are  subject  to  Title  VI  regulation.  Cable  services  are  regu¬ 
lated  under  Title  \T  of  the  Act.  IMor  to  1996,  the  Act  defined  the  term  “cable  serv¬ 
ice”  as  “(A)  one-way  transmission  to  subscribers  of  (i)  video  programming,  or  (ii) 
other  programming  service,  and  (B)  subscriber  interaction,  if  any,  which  is  r^uired 
for  the  selection  of  such  video  programming  or  other  programming  service.”  Under 
this  definition,  a  cable  service  could  include  only  subscriber  interaction  that  was 
necessa^  to  select  programming.  If  a  cable  operator  provided  a  service  with  more 
interactivity,  it  would  not  be  considered  a  caole  service,  and  w'ould  not  be  subject 
to  the  burdens,  or  the  protections,  of  Title  VI. 

In  the  1996  Act,  Confess  amended  the  definition  of  cable  service  to  include  sub¬ 
scriber  interaction  required  for  the  "use”  of  programming.  The  legislative  history  in¬ 
dicates  that  Congress  intended  this  amendment  "to  reflect  the  evolution  of  cable  to 
include  interactive  services  such  as  game  channels  and  information  services  made 
available  to  subscribers  by  the  cabje  operator,  as  well  as  enhanced  services.” 

As  noted  in  a  recent  FCC  paper,  there  is  ample  support  for  the  idea  that  Congress 
intended  to  include  cable  on-line  services  within  tne  new,  expanded  definition  of 
cable  service.^®  Certainly,  the  on-line  service  offered  by  Time  Warner  fits  within  this 
expanded  definition  of  cable  service.  The  Road  Runner  service  includes  a  mix  of  na¬ 
tional  and  local  content  specifically  designed  to  be  provided  over  cable  systems,  and 
is  properly  considered  an  "other  programming  service” — "information  [made]  avail¬ 
able  to  subscribers  generally.” Seating  services  like  Road  Runner  as  cable  serv¬ 
ices  under  Title  VI  is  entirely  consistent  w'ith  the  manner  in  which  those  services 
have  been  developed  by,  and  are  offered  by,  cable  operators. 

Some  parties  have  argued  that  cable  on-line  services  are  telecommunications  serv¬ 
ices,  ana  therefore  subject  to  common  carrier  regulation  under  Title  II  of  the  Act. 
Whether  directed  at  the  cable  system  or  at  the  Road  Runner  service,  this  argument 
is  baseless.  The  term  "telecommunications”  is  defined  as  "transmission,  between  or 


^Wideo  programming”  is  defined  as  “programming  provided  by,  or  generally  considered  com¬ 
parable  to  programming  provided  by,  a  television  broadcast  station.”  47  U.S.C.  §522(20).  “Other 
programming  service”  is  defined  as  “information  that  a  cable  operator  makes  available  to  all 
subscribers  generally.” /c/.,  §522(14). 

37See  H  Rep.  No.  104^58,  104th  Cong.,  2d  Scss.  at  169  (1996)  (“1996  Conference  Report”). 

^Internet  Oi^er  Cable  at  88;  see  abo  Implementation  of  Section  703  of  the  Telecommunications 
Act  of  1996,  CS  Docket  No.  97-151,  FCC  98-20  at  133  (rel.  February  6,  1998). 

U.S.C.  §521(14). 


80 


among  points  specified  by  the  user,  of  information  of  the  user's  choosing,  without 
change  in  form  or  content  of  the  information  as  sent  and  received.”  47  U.S.C. 
5 163(43).  The  Road  Runner  service  clearly  does  not  fit  within  the  definition  of  tele¬ 
communications  because  it  is  primarily  an  editorial  product  that  includes  local  and 
national  content  chosen  by  Road  Runner  and  the  cable  system.  In  addition,  the  FCC 
has  concluded  that  the  provision  of  Internet  access,  one  of  the  functions  provided 
by  Road  Runner,  is  not  a  telecommunications  service.^® 

The  ar^ment  that  a  Time  Warner  cable  system  provides  a  telecommunications 
service  when  it  offers  Road  Runner  also  fails,  ^me  Warner's  agreements  with  Road 
Runner  are  comparable  to  the  agreements  it  has  with  video  program  providers. 
Time  Warner  creates  a  service  together  with  Road  Runner  and  sells  it  to  customers. 
Time  Warner  does  not  offer  telecommunications  to  Road  Runner  or  to  its  customers 
under  this  arrangement.'** 

6.  Nothir^  in  Title  VI  authorizes  the  imposition  of  common  carrier  requirements 
on  cable  ondine  services.  The  FCC  only  may  regulate  to  the  extent  it  has  been  grant¬ 
ed  authority  by  Gongress.-*^  When  ConCTess  authorizes  the  FCC  to  regulate,  the 
FCC  must  comply  with  the  language  of  the  statute.'*^  In  the  absence  of  a  statute 
giving  the  FCC  the  authority  it  needs  to  act,  it  has  no  authority.  And  Congress 
alone  has  the  power  to  grant  that  authority.^^ 

With  respect  to  cable  services,  the  FCC's  authority  is  limited  to  the  authority 
granted  under  Title  VI  of  the  Act.  Title  VI  provides  no  basis  for  imposing  a  manda- 
toiT  access  or  unbundling  requirement  on  cable  on-line  services.  Although  provisions 
of  Title  VI  require  cable  operators  to  provide  access  to  unaffiliated  parties,  such  as 
commercial  leased  access  under  Section  612  and  pro^am  access  unaer  Section  628, 
the  nature  and  extent  of  access  that  may  be  required  is  limited  by  the  terms  of  the 
statute.^®  The  statute  does  not  include  any  unbundling  or  access  requirements  for 
on-line  services. 

Local  franchising  authorities  also  are  constrained  to  regulate  cable  operators  only 
to  the  extent  permitted  under  Title  VI.  Section  636  of  the  Act  specifically  preempts 
“any  provision  of  law  of  any  State,  political  subdivision,  or  agency  thereof;  or  fran¬ 
chising  authority,  or  any  provision  of  any  franchise  granted  by  such  authority, 
which  is  inconsistent  with  this  Act.”  47  U.S.C.  §  556(c).  Title  VI  contains  no  grant 
of  authority  to  local  franchising  authorities  that  would  provide  a  basis  on  which  to 
in^se  access  requirements  on  cable  on-line  services. 

The  ISPs  argue  that  the  access  requirements  they  are  proposing  are  consistent 
with  the  access  requirements  already  imposed  under  Title  Vl.  But  consistency  with 
other  requirements  does  not  provide  a  statutory  basis  for  the  requirements  proposed 
by  the  ISPs.  The  ISPs’  attempt  to  find  authority  by  analogy  underscores  that  the 
reqxiirements  they  are  advocating  do  not  fit  within  any  of  the  existir^  access  require^ 
ments — direct  access  by  ISPs  is  not  PEG,  it  is  not  leased  access,  it  is  not  program 
access  and  it  is  not  must  carry.  All  the  existing  access  requirements  relied  on  by 
the  ISPs  as  “analogous”  or  “consistent”  with  the  access  they  seek  were  explicitly 


e.g.,  Universal  Service  Report  at  ^80. 

Furthermore,  Title  11  aoplies  only  to  telecommunications  carriers,  a  term  the  FCC  has  in¬ 
terpreted  to  mean  entities  that  offer  telecommunications  on  a  common  carrier  basis.  Universal 
Sen'ice  Report  at  ^  124.  Even  if  Time  Warner  is  considered  to  be  providing  telecommunications 
to  Road  Runner,  it  is  doing  so  on  a  private  carrier  basis  only,  and  cannot  be  forced  to  provide 
service  if  it  chooses  not  to.  See  Southwestern  Bell  v.  FCC,  19  F.3d  1475,  1481  (D.C.  Cir.  1994) 
(If  a  carrier  ‘‘chooses  its  clients  on  an  individual  basis  and  determines  in  each  case  whether  and 
on  what  terms  to  serve,  and  there  is  not  specific  regulatory  compulsion  to  serve  all  indifferently, 
the  entity  is  a  private  carrier  for  that  particular  service,  and  the  Commission  is  not  at  liberty 
to  subject  the  entity  to  regulation  as  a  common  carrier.”). 

*^S^,  eg.,  FCC  V.  Midu*tst  ^'ideo,  440  U.S.  689,  695  (1979)  (‘T'he  Commission  derives  its  au¬ 
thority  from  the  Communications  Act  of  1934”);  Louisiana  PSC  v.  FCC,  4' 6  U.S.  355  (1986) 
(FCC  has  no  authority  to  reflate  intrastate  depreciation  rates);  Bell  Atlan.ic  v.  FCC,  24  F.3d 
1441,  1446  (D.C.  Cir.  1994)  (FCC  had  no  authority  to  require  local  cxchanse  carriers  to  provide 
competitors  with  physical  collocation  in  central  ofTices). 

<3 See,  eg,  MCI  v.  AT&T,  512  U.S.  218  (1994)  (authority  to  “modify”  tariff  filing  requirements 
does  not  include  authority  to  forbear  from  enforcing  those  requirements). 

^^See  MCI  v.  AT&T,  512  U.S.  at  234  (“our  estimations,  and  the  Commission’s  estimations, 
of  desirable  policy  cannot  alter  the  meaning  of  the  federal  Communications  Act  of  1934”);  Mid- 
west  Video,  440  U.S.  at  709  (“We  think  autnority  to  compel  cable  operators  to  provide  common 
carriage  of  public-originated  transmissions  must  come  from  Congress.”). 

^*See  Sierra  East  Telecom  v.  Weststar  Cable  Television,  776  F.Supp.  1405  (E.D.  Cal.  1991) 
(cable  system  with  less  than  36  channels  has  no  leased  access  obligations  under  Section  612); 
l^hostar  Communications  Corp.  v.  Corneas/  Corp.,  Memorandum  Opinion  and  Order,  File  No. 
CSR  5244-P,  DA  99-235  (rel.  January  26,  1999)  (rejecting  program  access  complaint  based  on 
finding  that  programming  at  issue  was  not  satellite  programming,  or  equivalent  to  satellite  pro¬ 
gramming) 
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adopted  Con^ess»  not  by  the  FCC  or  local  franchising  authorities.  Past  attempU 
by  the  FCC  to  impose  access  requirements  without  statutory  authority  have  been 
rejected  by  the  courts.'*® 

Analogies  to  the  unbundling  requirements  imposed  on  local  exchange  carriers 
imder  Section  251(c)  are  equally  flawed.  Congress  has  specifically  imjwsed 
unbundling  requirements  only  on  incumbent  telephone  companies,  while  refraining 
from  imposing  comparable  requirements  on  any  other  type  of  entity.^^  The  Supreme 
Court  recently  connrmed  in  AT&T  v.  Iowa  Utilities  Board  that  the  FCC  cannot  ig¬ 
nore  the  lan^ago  used  by  Congress  in  implementing  unbundling  requirements.**® 
The  unbundling  requirements  of  Section  251(c)  apply  to  incumbent  local  exchange 
carriers  only  when  a  failure  to  provide  a  particular  unbundled  network  element 
would  “impair"’  the  ability  of  a  requesting  telecommunications  carrier  to  provide 
service,*®  and  they  do  not  apply  at  all  when  a  telephone  cor^any  is  providing  cable 
service.  47  U.S.C.  §57 1(b).  uiven  the  clarity  with  which  Cfongress  has  expressed 
itself  on  the  issue  of  who  should  be  required  to  unbundle  their  networks,  ana  when, 
it  is  clear  that  if  Congress  also  believed  an  unbundling  requirement  should  be  im¬ 
posed  on  cable  operators,  it  would  have  made  that  explicit. 

2.  A  Mandatory  Direct  Access  or  Unbundling  Requirement  Would  Constitute 
Prohibited  Common  Carrier  Regulation  in  Violation  of  Section  621(c)  of 
the  Act. 

The  essential  premise  underlying  the  ISPs’  proposed  unbundling  and  access  re- 
Quirements  is  antithetical  to  the  structure  of  the  Cable  Act.  Section  621(c)  of  the 
Act  provides  that  “fa]ny  cable  system  shall  not  be  subject  to  regulation  as  a  common 
earner  or  utility  by  reason  of  providing  any  cable  service.”  47  U.S.C.  §  541(c).  Any 
requirement  that  cable  operators  provide  direct  physical  connections  to  ISPs  would 
clearly  be  in  the  nature  of  common  carrier  regulation,  and  finds  no  basis  in  Title 
VI.  A  fundamental  principle  underlying  Title  II  is  that  telecommunications  net¬ 
works  can,  and  should,  be  interconnected. In  contrast,  Title  VI  contains  no  inter¬ 
connection  requirements.  The  FCC  recently  reaffirmed  “the  distinctions  Congress 
drew  between  cable  and  common  carrier  regulation”  in  rejecting  arguments  that 
AT&T  should  be  subject  to  new  access  requirements  following  its  acquisition  of 
TCI.51 

The  ISPs  have  suggested  that  an  unbundling  requirement  would  not  violate  Sec¬ 
tion  621(c)  because  the  imposition  of  such  a  requirement  would  be  less  extensive 
than  the  type  of  common  carrier  reflation  that  would  be  imposed  if  on-line  services 
were  fully  regulated  under  Title  it.  The  Fifth  Circuit  recently  rejected  an  almost 
identical  argument  in  striking  down  the  FCC’s  requirement  that  Open  Video  Service 
(OVS)  operators  obtain  pre-construction  certification.^^  In  City  of  Dallas,  the  court 
noted  that  the  statute  provided  that  an  OVS  operator  would  not  be  subject  to  the 
requirements  of  Section  214  of  the  Act.  The  court  held  that  the  Commission  “should 
not  be  able  to  deny  the  regulatory  relief  these  sections  provide  merely  by  pointing 
out  that  there  are  some  dinerences  between  its  new  (rule)  and  the  old  one  it  is  ex¬ 
pressly  forbidden  to  impose.”®® 

The  situation  here  is  similar.  Although  it  is  true  that  a  mandatory  direct  access 
requirement  might  not  mirror  Title  II  regulation  in  all  respects,  it  inevitably  would 
indude  a  requirement  to  serve  all  ISPs  indifferently,  as  well  as  regulatory  oversight 
of  the  price,  terms,  and  conditions  under  which  cable  operators  would  provide  the 
access  component  of  Internet  access.  A  regulatory  body  would,  at  a  minimum,  have 
to  establish  complaint  procedures,  and  basic  principles  on  which  to  resolve  com¬ 
plaints.®*  The  ISF  proposals  could  not  be  implemented  without  massive  government 
intervention  that  would  include  many  of  the  key  elements  of  Title  II  regulation. 


*^See  Midwest  Video,  440  U.S.  at  708-09. 

*'^See  Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act  of 
1996,  11  FC(3  Red  15499  (1996),  reL*€rsed  in  part,  Iowa  Utilities  Board  v.  FCC,  120  F.3d  753 
(8th  Cir.  1997),  reversed  in  part  sub  nom.  AT&T  Corp.  v.  Iowa  Uiiliiies  Board,  Case  No.  97- 
826  (January  25,  1999). 

*^  AT&T  Corp.  V.  Iowa  Utilities  Board,  slip  op.  at  21-24 

*9/d.;47  U.^C.  §251(dX2). 

eg.,  47  U.S.C.  §  201(a)  (requiring  common  carriers  to  establish  physical  connections 
with  other  carriers);  Id.,  § 261(a)  (requiring  telecommunications  carriers  to  interconnection  with 
other  carriers). 

AT&T f  TCI  Order  at  129. 

^^See  City  of  Dallas  v.  FCC,  Case  No.  96-60502  (5th  Cir.  January  19,  1999). 

^  Id.,  slip  op.  at  IS. 

®*If  a  cable  operator  were  not  permitted  to  charge  a  price  sufficient  to  recover  its  investment 
and  earn  a  reaisonable  return,  any  requirement  to  provide  unbundled  access  would  violate  the 

Continued 
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The  ISPs  also  ignore  that  the  exemption  in  Section  621(c)  covers  more  than  just 
requirements  imposed  under  Title  II.  when  Congress  has  intended  a  statutory  ex¬ 
emption  to  cover  only  specific  provisior^  of  the  Act,  it  has  explicitly  staU^  as 
much.®®  In  contrast.  Section  621(c)  is  not  a  limited  exemption  from  Title  II  regula¬ 
tion.  It  covers  “regulation  as  a  common  carrier  or  utility,  clearly  indicating  a  much 
broader  exemption  that  includes  not  only  federal  regulation  under  Title  11,  but  also 
state  and  local  common  carrier  regulation. 

The  legislative  history  of  Section  621(c)  confirms  that  Con^ss  intended  a  broad 
exemption.  The  House  Report  prepared  in  connection  with  the  1984  Cable  Act  ex¬ 
plains  that  a  cable  operator  may  not  be  “subject  to  rate  of  return  regulation,  or  to 
the  traditional  common  carrier  requirement  of  servicing  all  customers  indifferently 
upon  request  (except  as  otherwise  provided  in  Title  VI),  to  the  extent  the  cable  sys¬ 
tem  is  providing  cable  services.  Nor  would  a  cable  service  be  subject  to  the  regula¬ 
tion  of  rates,  terms,  or  conditions,  except  as  provided  in  Title  VI.”  As  this  passage 
illustrates,  when  a  cable  operator  is  providing  cable  services,  it  cannot  be  suWect 
to  any  common  carrier  regulation— whether  that  regulation  finds  its  source  in  Title 
II  of  the  Act,  the  FCC's  rules,  or  state  law.  Congress  intended  that  any  regulation 
of  the  rates,  terms  and  conditions  for  cable  services  be  based  on  Title  Vl,  and  noth- 
ingelse. 

The  Supreme  Court  interpreted  comparable  language  in  FCC  v.  Midwest  Video,^^ 
In  that  case,  the  Court  struck  down  PEG  and  leased  access  requirements  the  FCC 
imposed  on  cable  operators  prior  to  the  1984  Cable  Act.  At  the  time,  Section  3(h) 
of  the  Act  provided  that  “a  person  engaged  in  .  .  .  broadcasting  shall  not  ...  be 
deemed  a  common  carrier.”*  Although  the  Court  had  determined  in  a  prior  case 
that  the  FCC  had  Title  I  authority  to  regulate  the  cable  industry  because  of  cable’s 
impact  on  the  broadcasting  industry,®®  it  found  in  Midwest  Video  that  Section  3(h) 
“forecloses  any  discretion  in  the  Commission  to  impose  access  requirements  amount- 
ingto  common-carrier  obligations  on  broadcast  systems.”®® 

The  ISPs  also  have  argued  that  a  direct  access  requirement  would  not  violate  Sec¬ 
tion  621(c)  because  it  would  be  consistent  with  other  mandatory  access  require¬ 
ments  imposed  on  cable  operators  (e.g.,  PEG  access  under  Section  611,  commercial 
leased  access  under  Section  612,  program  access  under  Section  628)  that  have  not 
been  deemed  to  violate  the  prohibition  on  common  carrier  regulation.  But  their  di¬ 
rect  access  proposal  does  not  fit  within  any  of  the  existing  access  requirement  con¬ 
tained  in  the  Act.  These  existing  requirements,  as  well  as  the  general  prohibition 
on  common  carrier  regulation,  are  part  of  a  comprehensive  scheme  of  access  re<juire- 
ments  that  has  been  established  by  Congress.  Only  Congress  has  the  authonty  to 
alter  this  regime  hy  adding  new  access  requirements  (within  constitutional  limits).®' 
Any  imposition  or  access  reqxiirements  beyond  those  expi^essly  authorized  under 
these  provisions  would  impermissibly  frustrate  the  decisions  Congress  has  made  in 
establishing  this  regulatory  regime.®^ 

3.  Neither  Title  I  of  the  Act  Nor  Sectipn  706  of  the  1996  Act  Grants  Authority 
to  Impose  Common  Carrier  Requirements  on  Cable  Operators. 

In  the  absence  of  explicit  authority  under  Title  VI,  the  only  possible  sources  of 
authority  to  impose  access  or  unbundling  requirements  would  be  Title  I,  or  Section 
706  of  the  1996  Act.  As  we  show  below,  neither  of  these  statutory  provisions  author¬ 
izes  the  FCC  to  impose  common  carrier  regulations  on  cable  on-bne  services. 

Takings  Clause  of  the  Fifth  Amendment,  which  provides  that  “private  property  (shall  not]  be 
taken  for  public  use,  without  just  compensation."  U.S.  Const,  amend.  V. 

®«See,  eg.,  47  U.S.C.  §641(bX3)  (exempting  telecommunications  services  provided  by  cable  op¬ 
erators  from  'Htle  VI  requirements);  47  U.S.C.  §673  (exempting  OVS  providers  from  certain  re¬ 
quirements  of  Title  II  and  Title  VI). 

®«H.  Rep.  No.  98-934,  98th  Cong.,  2d  Sess.  60  (“1984  House  Report"). 

6M40  IXS.  689  (1979). 

M/d.  at  699. 

United  States  v.  Southwestern  Cable  Co.,  392  U.S.  167  (1968). 

^Midwest  Video,  440  U.S.  at  704;  Id.  at  707  (“That  limitation  is  not  one  having  peculiar  ap¬ 
plicability  to  television  broadcasting.  Its  force  is  not  diminished  by  the  variant  technology  in¬ 
volved  in  cable  transmissions."). 

®*/d.  at  709  (“We  think  authority  to  compel  cable  operators  to  provide  common  carnage  of 
public-originated  transmissions  must  come  from  Congress,"). 

«2See,  eg.,  Russello  v.  United  States,  464  U.S.  16,  23  (1983)  (“Where  Congress  includes  lan¬ 
guage  in  one  section  of  a  statute  but  omits  it  in  another  section  of  the  same  Act,  it  is  generally 
presum^  that  Congress  acts  intentionally  and  purposely  in  the  disparate  inclusion  and  exclu¬ 
sion.");  EchoStar  Communications  Corp.  v.  Comcast  Corp.,  (rejecting  program  acc^s  complaint 
ba^  on  finding  that  programming  at  issue  was  not  satellite  programming,  or  equivalent  to  sat¬ 
ellite  programming);  Time  Warner  Cable  v.  City  of  New  York,  943  F.Supp.  1357  (S.D.N.Y.  1996) 
(prohibiting  use  of  PEG  channels  for  non-PEG  purposes),  affd,  118  F.3d  917  (2d  Cir.  1997). 
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Section  4(i)  gives  the  FX!^C  authority  to  perform  any  act  “not  inconsistent  with  this 
Act,  as  may  be  necessary  in  the  execution  of  its  functions.”  47  U.S.C.  §  154(i).  But 
Section  4(i)  “is  not  an  independent  source  of  regulatory  authority;  rather,  it  confers 
on  the  FCC  only  such  power  as  is  ancillary  to  the  Commission's  specific  statutory 
authority.”^  The  provisions  of  the  Act  are  sufficiently  specific  with  respect  to  the 
type  of  access  requirements  that  may  be  imposed  on  cable  operators,  and  with  re¬ 
spect  to  the  type  of  companies  that  are  subject  to  unbundling  requirements,  that 
no  ancillary  iurisdiction  exists  to  expand  those  provisions  without  violating  the  re¬ 
gime  established  by  ConCTess.^ 

Nor  is  there  support  for  the  exercise  of  Title  I  junsdiction  over  cable  operators 
under  the  theory  that  regulation  is  ancillary  to  the  Commission’s  Title  II  regulation 
of  telecommunications  used  by  ISPs.  Congress  has  explicitly  provided  that  cable  op¬ 
erators  cannot  be  subject  to  regulation  as  a  common  carrier  when  thev  provide  cable 
services.  47  U.S.C.  §  541(c).  The  FCC  cannot  defeat  the  pu^se  of  that  prohibition 
by  imposing  common  carrier  regulation  under  the  guise  of  Title 

Imposing  an  unbundling  or  mandatory  access  requirement  under  Section  4(i)  also 
wouloi  be  prohibited  because  it  would  be  inconsistent  with  Section  230{bX2)  of  the 
Act.  Section  230{bX2)  provides  that  it  is  “the  policy  of  the  United  States  to  preserve 
the  vibrant  free  market  that  presently  exists  for  the  Internet  and  other  interactive 
computer  services,  unfettered  by  Federal  or  State  regulation.”^  Time  Warner  is  pro¬ 
viding  an  “interactive  computer  service,”  and  therefore  the  national  policy  estab- 
lishea  by  Section  230  constrains  the  FCC’s  authority  to  regulate  pursuant  to  Section 
4(i). 

Section  706  of  the  1996  Act  also  provides  no  basis  on  which  to  impose  unbundling 
and  mandatoiy  access  requirements.  Section  706(a)  authorizes  the  FCC  and  the 
states  to  “encourage”  the  deployment  of  advanced  telecommunications  capability 
through  “methods  that  remove  barriers  to  infrastructure  investment.”®'^  The  meth¬ 
ods  urged  by  the  ISPs  would  be  completely  inconsistent  with  congressional  intent. 
Rather  than  encouraging  deploj^ent  of  advanced  capabilities  by  removing  barriers, 
a  mandatory  access  or  unbundlipg  requirement  would  discourage  infrastructure  in¬ 
vestment  by  imposing  new  regulations  restricting  a  cable  operator’s  ability  to  re¬ 
cover  that  investment  and  earn  a  return. 

Section  706(b)  requires  the  FCC  to  report  on  the  deployment  of  advanced  tele¬ 
communications  capability,  and  to  take  action  to  accelerate  deployment  if  it  finds 
that  deployment  is  not  timely.  The  Commission  recently  released  the  report  re¬ 
quired  under  Section  706(b),  concluding  that  “deployment  of  broadband  capability 
is  reasonable  and  timely.”®®  With  respect  to  access  to  cable  systems,  the  FCC  con¬ 
cluded  that  there  was  “no  reason  to  take  action  on  this  issue  at  the  present  time.”®® 
Given  these  findings,  Section  706(b)  obviously  provides  no  basis  for  imposing  an 
unbundling  requirement  on  cable  operators. 

4.  Additional  Provisions  of  Title  VI  Restrict  Local  Authority  to  Impose  Com- 
mon  Carrier  Regulation  on  Cable  Operators. 

Because  Congress  has  established  that  a  cable  operator  cannot  be  subject  to  com¬ 
mon  carrier  regulation,  any  attempt  by  a  local  government  to  impose  common  car¬ 
rier  requirements  on  a  cable  operator’s  on-line  services  would  be  preempted.'^®  Not¬ 
withstanding  the  clarity  with  which  Congress  has  spoken  on  this  issue,  a  few  local 
governments  have  suggested  that  various  provisions  of  Title  VI  can  be  read  to  give 
them  the  authority  to  impose  the  type  of  requirements  proposed  by  the  ISPs.  These 
arguments  are  wrong. 

a.  Local  governments  are  restricted  in  their  ability  to  impose  access  requirements 
under  Section  612.  A  direct  access  or  unbundling  requirement  would  be  inconsistent 
with  the  commercial  leased  access  provisions  of  Section  612  of  the  Act.  47  U.S.C.' 
§632.  Under  Section  612(bXl),  cable  operators  are  required  to  set  aside  channel  ca- 


^California  v.  FCC.  905  F.2d  1217,  1246-41,  n.35  (9lh  Cir.  1990). 

^*AT&T  V.  Iowa  Utilities  Board,  slip  op.  at  21-24. 

^See  Midu'est  Video,  440  U.S.  at  708-^9;  City  of  Dallas  v.  FCC,  slip  op.  at  18. 

®®47  U.S.C.  §230(bX2)  (emphasis  added).  The  term  “interactive  computer  service”  is  defined 
as  “any  information  service,  system,  or  access  software  provider  that  provides  or  enables  com¬ 
puter  access  by  multiple  userr  to  a  computer  server,  including  specifically  a  service  or  system 
that  provides  access  to  the  Internet  and  such  systems  operated  or  services  offered  by  libraries 
or  educational  institutions.”  47  U.S.C.  §230(eX2).  This  definition  is  not  mutually  exclusive  with 
the  definition  of  cable  service,  i.e.,  a  service  can  be  both  a  cable  service  under  Title  VI  and  an 
interactive  computer  service  under  Section  230. 

en996  Act.  §  706(a). 

Section  706  Report  at  ^  16. 

89  W.  at  1101. 

70  47  U.S.C.  §  641(c);  Id.,  §  656(c). 
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pacity  for  ‘‘commercial  uae”  by  persons  unaffiliated  with  the  cable  operator.  For  pur¬ 
poses  of  Section  612,  “commercial  use”  is  defined  as  the  provision  of  video  program¬ 
ming.  Under  Section  612(bX3),  Congress  explicitly  prohibited  local  franchising  au¬ 
thorities,  “as  part  of  a  request  for  proposals  or  as  part  of  a  proposal  for  renewal,” 
from  requiring  a  cable  operator  to  “designate  channel  capacity  for  any  use  (other 
than  commercial  use  by  unaffiliated  persons  under  this  section)  except  as  provided 
in  sections  611  and  637.”  47  U.S.C.  §532(bX3)  (emphasis  added).  Cable  operators 
are  free,  however,  to  “offer  in  a  franchise,  or  proposal  for  renewal  thereof,  to  pro¬ 
vide,  consistent  with  applicable  law,  such  capacity  other  than  for  commerciaJ  use  by 
such  persons.”  Id. 

The  mandatory  access  requirements  of  Section  612(b)  cover  only  video  prom-am- 
ming;  there  are  no  requirements  imposed  on  cable  operators  with  respect  to  ^other 
programming.”  Two  consequences  flow  from  this  provision.  First,  it  is  clear  that  Sec¬ 
tion  612  provides  no  affirmative  basis  upon  which  a  local  authority  may  impose  a 
mandatory  access  or  unbundling  requirement.  Second,  any  attempt  by  a  local  fran¬ 
chising  authority  to  impose  a  mandatory  access  or  unbundling  i^uirement  in  con¬ 
nection  with  a  franchise  award  or  renewal  would  be  prohibited  under  Section 
612(bX3).  Any  argument  that  the  lan^age  in  Section  6lZ(bX3)  permitting  a  cable 
operator  to  **offer  .  .  .  capacity  other  than  for  commercial  use”  somehow  authorizes 
a  franchising  authority  to  require  additional  capacity  obviously  ignores  the  plain 
meaning  of  tne  statute  and  would  not  withstand  judicial  scrutiny. 

b.  Mandatory  access  or  unbundling  may  not  be  imposed  as  a  condition  of  a  fran¬ 
chise  transfer  pursuant  to  Section  613,  Local  governments  have  in  a  few  cases  sug¬ 
gested  that  they  have  broad  discretion  to  impose  conditions  in  connection  with  locm 
approval  of  a  transfer,  particularly  under  Section  613(dX2)  of  the  Act.  This  position 
also  is  without  merit. 

Section  613(d)  generally  prohibits  a  franchising  authority  from  preventing  a  per¬ 
son  from  owning  a  cable  system  based  on  that  person's  ownership  or  control  of  other 
media  of  mass  communications.  Section  613(d)62)  reserves  local  authority  to  prohibit 
a  person  from  owning  a  cable  system  where  the  acauisition  of  the  system  “may 
eliminate  or  reduce  competition  in  the  delivery  of  cable  service.”  Assuming  a  fran¬ 
chising  authority  could  make  the  requisite  finding  that  a  particular  transfer  will  re¬ 
duce  competition  (a  finding  that  seems  highly  unlikely  in  the  typical  transfer  situa¬ 
tion),  any  conditions  imposed  by  a  local  franchising  authority  pursuant  to  Section 
613(dX2)  must  be  consistent  with  the  Act."^^  Because  Congress  nas  specifically  pro¬ 
hibited  common  carrier  regulation  of  cable  operators  when  they  provide  cable  serv¬ 
ices,  there  is  no  basis  for  imposing  a  common  carrier  access  requirement  on  cable 
on-line  services  as  a  condition  of  approving  a  transfer. 

c.  Section  624  severely  restricts  local  authority  over  cable  on-line  services.  Section 
624  of  the  Act  establishes  the  parameters  for  local  regulation  of  serviceL,  facilities, 
and  equipment  provided  by  a  cable  operator.  The  ISP  proposals  raise  concerns 
under  three  different  provisions  of  Section  624. 

First,  Section  624(bXl)  provides  that  a  local  franchising  authority  may  not  “estab¬ 
lish  requirements  for  video  programming  or  other  information  services”  in  a  request 
for  proposals  for  a  new  franchise  or  a  renewal  franchise.  47  U.S.C.  §544(bXl).  The 
intent  of  this  provision  is  to  make  clear  that  it  is  the  cable  operator  that  geta  to 
decide  what  programming  is  provided  to  subscribers.  A  local  franchising  authority 
cannot  interfere  with  that  discretion  by  establishing  requirements  in  a  re<juest  for 
proposal.'^^  The  prohibition  contained  in  Section  624(bXl)  eliminates  any  discretion 
on  the  part  of  a  local  franchising  authority  to  impose  any  type  of  direct  access  or 
unbundling  requirement  in  the  context  of  granting  a  new  franchise  or  granting  a 
renewal  franchise. 

Second,  Section  624(e)  provides  that  a  local  franchising  authority  may  not  “pro¬ 
hibit,  condition,  or  restrict  a  cable  system’s  use  of  any  type  of  subscriber  equipment 
or  transmission  technolo^.”  47  U.o.C.  §  544(e).  Con^ss  adopted  this  provision  to 
“(prohibit]  States  or  franchising  authorities  from  regulating  in  the  areas  of  technical 
standards,  customer  equipment  and  tramsmission  technologies.”'^^  A  mandatory  di¬ 
rect  access  or  unbundling  requirement  would  violate  Section  624(e)  because  it  would 


f  ble  Alabama  v.  City  of  Huntsville,  768  F.Supp.  1484  (N.D.  Ala.  1991)  (City  had  no 
right  to  block  transfer  because  Congress  “has  denied  to  focal  governments  the  authority  to  regu¬ 
late  ownership  or  control  of  cable  systems  where  ownership  or  control  of  any  other  media  of 
mass  communications  are  a  concern"). 

'^2 1984  House  Report  at  68  (“The  cable  operator  may  not  he  required,  either  directly  or  indi¬ 
rectly,  as  part  of  tne  franchise  renewal  or  for  a  new  franchise  to  provide  particular  rideo  or 
other  information  services,  or  even  a  broad  category  of  video  or  other  information  service."). 

1996  Conference  Report  at  168. 
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effectively  dictate  that  a  cable  operator  deploy  ^uipment  capable  of  providing  ac¬ 
cess  to  multiple  ISPs.  When  Time  Warner  provides  on-line  services  today,  critical 
network  management  functions  are  handled  by  a  router  at  the  cable  system 
headend.  Under  a  mandatory  direct  access  regime,  the  cable  system  would  have  to 
add  a  second  router  to  direct  traffic  to  ISPs,  and  it  likely  would  be  required  to  de¬ 
ploy  bigger  routers,  or  ad'iitional  routers,  than  it  otherwise  would.  The  broad  lan- 
g^uage  of  Section  624(e)  plainly  indicates  that  Congress  did  not  intend  local  authori¬ 
ties  to  adopt  this  kind  of  intrusive  regulation. 

-Third,  Section  624(0  provides  that  a  local  franchising  authority  “may  not  impose 
requirementa  regarding  the  provision  or  content  of  cable  services,  except  as  ex¬ 
pressly  provided  in  this  title.”  47  U.S.C.  §544(0.  As  explained  above,  nothing  in 
Title  VI  expressly  (or  even  implicitly)  provides  for  the  unbundling  or  direct  access 
requirements  advocated  by  the  ISPs.  Section  624(0  makes  clear  that  without  ex¬ 
press  authority,  these  requirements  may  not  be  imposed  by  a  local  franchising  au¬ 
thority. 

V.  THE  UNITED  STATES  CONSTITUTION  DOES  NOT  PERMIT  THE  FCC  OR  LOCAL  FRANCHIS¬ 
ING  AUTHORITIES  TO  IMPOSE  A  MANDATORY  ACCESS  OR  UNBUNDLING  REQUIREMENT. 

A.  The  Commerce  Clause  Prohibits  A  Local  Franchising  Authority  From  Requiring 
Mandatory  Access  Or  Unbundling. 

Local  regulation  of  cable  on-line  services  would  violate  the  Commerce  Clause  of 
the  United  States  Constitution.  The  Commerce  Clause  grants  Congress  the  power 
“to  regulate  Commerce  .  .  .  among  the  several  States.”  It  is  well-established  that 
this  clause  not  only  gives  Congress  broad  authority  to  regulate  interstate  commerce, 
but  the  “dormant”  Commerce  Clause  prevents  state  and  local  governments  from  im¬ 
posing  requirements  that  unduly  burden  interstate  commerce.^®  A  state  or  local  re¬ 
quirement  may  violate  the  dormant  Commerce  Clause  if  the  burden  on  interstate 
commerce  is  “clearly  excessive  in  relation  to  putative  local  benefits.” 

Local  regulation  of  the  Road  Runner  service  is  fundamentally  incompatible  with 
the  national  and  international  nature  of  the  service.  The  Road  Runner  service  in¬ 
cludes  both  local  content  produced  by  the  cable  system,  and  national  content  that 
is  available  over  the  nationwide  Road  Runner  network.  Road  Runner  also  enables 
consumers  to  access  the  Internet,  and  thereby  communicate  on  a  nationwide  and 
worldwide  basis.  There  can  be  no  doubt  that  the  Road  Runner  service  is  an  instru¬ 
ment  of  interstate  commerce  protected  by  the  dormant  Commerce  Clause.  As  one 
court  has  stated,  “the  novelty  of  the  technology  should  not  obscure  the  fact  that  reg¬ 
ulation  of  the  Internet  impels  traditional  Commerce  Clause  considerations.” 

The  burden  of  any  local  requirement  that  Time  Warner  provide  direct  access  to 
other  ISPs  would  be  “clearly  excessive  in  relation  to  putative  local  benefits.”^®  If 
this  type  of  requirement  could  be  imposed  at  the  local  level,  the  interstate  services 
provided  by  Time  Warner  and  Road  Runner  would  be  subject  to  a  patchwork  of  dis¬ 
parate  regulatory  requirements.  It  would  be  virtually  impossible  for  Time  Warner 
to  offer  the  service  under  these  conditions.’®  Moreover,  the  common  carrier-style 
regulation  the  ISPs  seek  to  impose  on  Time  Warner  would  constitute  a  fundamental 
change  in  the  way  the  company  does  business.  Time  Warner  would  be  required  to 
invest  in  additional  facilities  to  accommodate  unaffiliated  ISPs,  and  the  features  of 


74U.S.  CONST.  Art.  1,  §8,  cl.  3. 

eg.,  Oregon  Waste  Systems  v.  DepU  of  Environ.  Quality,  114  S.Ct.  1345  (1994);  Kassel 
V.  Consolidated  Freightways  Corp.,  450  U.S.  662  (1981). 

"f^Pike  V.  Bruce  Church,  397  U.S.  137,  142  (1970)  (requirement  to  package  fruit  in  sUte  where 
it  is  grown  “put  a  strailjacket  on  the  .  .  .  company  with  respect  to  allocation  of  interstate  re¬ 
sources");  see  also  Pioneer  Military  Lending,  Inc.,  2  F.3d  280,  283  (8th  Cir.  1993)  (“The  burden 
a  state  regulation  places  on  a  single  firm's  interstate  activities  can  be  excessive  under  the  Com- 


American  Library  Association  v.  Pataki,  969  F.Supp.  160,  173  (S.D.N.Y.  1997);  see  also 
American  Civil  Liberties  Union  v.  Johnson,  4  F.Supp. 2a  1029  (D.N.M.  1998)  (“The  Internet  is 
an  instrument  of  interstate  commerce");  GTE  Telepnone  Operating  Companies,  Memorandum 
Opinion  and  Order,  CC  Docket  No.  9^-79,  FCC  98-292  (rel.  October  30,  1W8)  (finding  that  tele¬ 
phone  company  ADSL  service  is  Jurisdictionally  interstate). 

78  me,  397  U.S.  at  142. 

78 See  Co*  Cable  Communications  v.  Simpson,  569  F.Supp.  607,  522  (“It  is  one  thing  to  exempt 
intrastate  services  from  Federal  jurisdiction.  It  is  quite  a  different  matter  to  argue  that  by  vir¬ 
tue  of  this  exemption  plant  used  in  common  for  both  intrastate  and  interstate  servic^  .  .  .  can 
be  subjected  to  a  melange  of  reg^ations,  determined  by  each  of  the  60  separate  jurisdictions," 
citing  Telerent  Leasing  Corp.  46TCC  2d  204,  21&-20  (1974),  affd  sub  nom./^orth  Carolina  Util 
ities  Commission  v.  reC.  637  F.2d  787  (4th  CJir.),  cert,  denied,  429  U.S.  1027  (1976). 
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the  service  offered  by  Time  Warner  would  be  adversely  affected  by  multiple, 
unmanaged  service  providers  accessing  the  cable  operator’s  shared  network. 

The  burden  on  Time  Warner  from  this  type  of  requirement  would  far  outweigh 
any  arguable  benefit  that  local  communities  would  receive  under  the  ISP  proposals. 
An  unbundling  requirement  would  not  make  available  any  information  that  is  not 
already  availaole  because  Time  Warner’s  Road  Runner  service  is  completely  open 
today,  offering  access  to  any  Internet  site.  Furthermore,  even  if  Time  Warner  could 
provide  direct  physical  connections  to  multiple  ISPs,  doing  so  would  result  in  signifi¬ 
cant  costs.  Regardless  who  incurred  these  costs  directly,  ultimately  they  would  be 
borne  by  consumers.  In  the  absence  of  any  tangible  consumer  benefit,  there  is  no 
justification  for  the  substantial  burden  on  interstate  commerce  presented  by  the  ISP 
proposals. 

B.  Unbundling  And  Mandatory  Access  Requirements  Cannot  Be  Justified  Under  The 
First  Amendment. 

1.  The  Provision  of  Cable  On-Line  Services  is  Protected  by  Jhe  First  Amend¬ 

ment. 

Unbundling  and  direct  access  requirements  would  seriously  intrude  upon  the  edi¬ 
torial  autonomy  of  cable  operators.  The  Road  Runner  service  is  an  editorial  product. 
Road  Runner  is  entitled  to  substantial  First  Amendment  protection  in  creating  the 
service,  and  Time  Warner  is  entitled  to  substantial  First  Amendment  protection 
when  it  provides  the  service.  By  requiring  cable  operators  to  make  their  facilities 
available  to  unafriliated  ISPs,  common  carrier  access  requirements  would  impose  a 
form  of  forced  speech  ur  association  on  the  cable  operator.  Common  carrier  refla¬ 
tion  of  cable  on-line  services  also  presents  the  potential  to  interfere  with  Time  War¬ 
ner’s  provision  of  video  proCTamming  services.  If  the  purpose  of  such  requirements 
is  to  override  the  editorial  choices  of  Time  Warner  and  Road  Runner,  strict  scrutiny 
applies.  Even  if  evaluated  under  the  “intermediate”  First  Amendment  scrutiny  ap¬ 
plied  to  such  requirements  as  broadcast  “must  carry”  rules,  imposing  common  car¬ 
rier  requirements  on  cable  on-line  services  would  be  unconstitutional. 

The  Supreme  Court  has  made  clear  that  “fcjable  programmers  and  cable  operators 
engage  in  and  transmit  speech,  and  they  are  entitled  to  the  protection  of  the  speech 
and  press  provisions  of  the  First  Amendment.!*  Any  access  requirement  would  im¬ 
plicate  the  First  Amendment  to  the  extent  that  it  “reducefsj  the  number  of  channels 
over  which  cable  operators  exercise  unfettered  control.” The  Court  has  explained 
that  a  cable  operator’s  editorial  discretion  logically  extends  to  its  choice  of  which 
services  to  offer — or  not  to  offer.  “Cable  operators  .  .  .  are  enf  ged  in  protected 
speech  activities  even  when  they  only  select  programming  originally  produced  by 
others.”®-  As  Justice  Breyer  explained,  “compulsory  carriage  .  .  .  exacts  a  serious 
First  Amendment  price.  .  .  .  This  “price”  amounts  to  a  “suppression  of  speech.”®® 

The  burden  of  proof  to  support  any  new  access  r^uirements  is  particularly  heavy 
where,  as  here,  unbundling  proponents  are  seeking  to  impose  new  requirements 
without  any  evidence  that  the  free  market  is  not  working.  Not  only  are  there  no 
congressional  findings  that  a  problem  exists,  the  FCC  recently  foiuid  the  market¬ 
place  is  working  to  provide  multiple  broadband  options  to  consumers.  In  this  com¬ 
petitive  environment,  there  simply  is  no  basis  for  intruding  on  the  First  Amendment 
rights  of  Time  Warner  and  Roaa  Runner. 

2.  Common  Carrier  Regulation  of  Cable  On-Line  Services  Would  Not  With¬ 

stand  Even  Intermediate  First  Amendment  Sera /my. 

As  the  Supreme  Court  made  clear  in  its  review  of  broadcast  must  carry  rules,  the 
government  faces  a  significant  burden  to  justify  even  content-neutral  regulations 
that  divest  cable  operators  of  control  over  their  capacity.  To  iustify  any  such  re¬ 
quirements,  the  government  must  demonstrate  that  the  “recited  harms  are  real,  not 
merely  coryectural,”  and  that  any  such  rules  will  serve  the  stated  interest  “in  a  di¬ 
rect  and  material  way”  and  the  rules  cannot  restrict  more  speech  than  nwessary 
to  serve  the  stated  interest. After  years  of  FCC  and  congressional  investigations 
and  litigation,  the  Court  just  barely  found  that  the  burden  was  met  with  respect 


^Turner  Broadcasting  System,  Inc.  v.  FCC,  512  U.S.  622,  636  (1994)  CTurner  D. 

Turner  7,612  U.S.  at  637. 

^^Hurley  v.  I risk -American  Gay,  Lesbian  and  Bisexual  Group  of  Boston,  Inc.,  616  U.S.  557, 
670  (1995),  See  also  Paci^  Gas  &  Electric  Co.  v.  Public  Utility  Comm*n  of  Cal.,  475  U.S.  1, 
11  (1986);  Miami  Herald  hblishing  Co.  v.  Tornillo,  418  U.S.  241  (1974). 

^Turner  Broadcasting  System,  Inc.  v.  FCC,  117  S.  Ct.  1174,  1204  (1997)  (Breyer,  J.,  concur¬ 
ring  in  part)  CTurner  Ir). 

^Turner  I,  612  U.S.  at  664. 
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to  must  carry.®®  But  here,  there  is  nothuig  to  support  the  demands  of  unbundling 
or  access  for  ISPs. 

Proponents  of  unbundling  face  their  ^eatest  challenge  in  addressing  the  thresh¬ 
old  Question  of  any  constitutional  inquiry — whether  the  “need”  for  such  access  is 
basea  on  anything  other  than  speculation.  The  Supreme  Court  has  made  clear  that 
the  “mere  assertion  of  dysfunction  or  fadlure  in  a  speech  market”  is  not  sufficient 
to  “shield  a  speech  relation  from  the  First  Amendment  standards  applicable  to 
nonbroadcast  media.”®®  Alleging  market  dysfunction  is  virtually  impossible  in  the 
case  of  Internet  access  services,  especially  since  the  FCC  has  already  concluded  that 
the  m6u‘ket  is  served  by  a  multitude  of  players  who  are  developing  diverse  tech¬ 
nologies  for  serving  their  customers.®^  TTie  conjectural  loss  of  competition  is  all  the 
more  striking  here,  where  the  principal  proponents  of  unbundling  are  the  dominant 
players  in  the  market  for  Internet  access. 

It  also  would  be  very  difficult  for  the  advocates  of  unbundling  to  demonstrate  that 
ISP  access  requirements  would  serve  their  asserted  interests  in  a  “direct  and  mate¬ 
rial  way,”  as  established  precedent  reouires.  Because  Road  Runner  already  provides 
customers  with  access  to  all  content  that  is  available  on  the  Internet,  including  ac¬ 
cess  to  AOL  and  other  ISPs,  there  is  no  information  that  would  be  made  available 
through  an  unbundling  reouirement  that  is  not  already  available  without  that  re¬ 
quirement.  There  is  no  public  interest  to  be  served  by  unbundling  or  mandatory  ac¬ 
cess  requirements;  there  is  only  the  special  pleading  of  the  policys  proponents.  Ex¬ 
isting;  market  participants  “have  no  entitlement  that  permits  them  to  deflect  com¬ 
petitive  pressure  from  innovative  and  effective  technology.”®® 

Finally,  unbundling  advocates  bear  the  burden  of  demonstrating  that  access  re¬ 
quirements  do  not  burden  substantially  more  speech  than  necessary  to  further  the 
stated  interests.®®  Mandatory  access  requirements  for  cable  on-line  services  would 
be  both  excessively  burdensome  and  unnecessary.  The  impact  of  an  unbundling  or 
mandatory  access  requirement  would  be  far  greater  than  any  existing  access  re¬ 
quirements  imj^sed  on  cable  operators.  For  example,  while  a  cable  o^rator  must 
set  aside  capacity  for  must  cany  channels,  the  number  of  channels  is  limited,  both 
by  the  terms  of  the  Act  and  by  the  limited  number  of  stations  elipble  for  must  carry 
status.  In  contrast,  a  requirement  to  provide  direct  access  to  ISPs  creates  the  possi¬ 
bility  of  hundreds,  or  even  thousands,  of  ISPs  using  Time  Warner's  facilities.  Not 
only  would  this  interfere  with  Time  Warner's  ability  to  provide  on-line  services,  the 
extra  bandwidth  necessary  to  meet  ISP  demand  potentially  threatens  Time  War¬ 
ner's  ability  to  provide  video  programming  services. 

Any  burden  on  speech  is  excessive  if  non-regulatory  means  are  available  that 
would  serve  the  asserted  interest.®®  In  this  case,  Section  706  identifies  a  number 
of  far  less  intrusive  methods  by  which  regulators  may  encourage  deployment  of 
high-speed  Internet  access  services,  such  as  regulatory  forbearance  (c.g.,  limits  on 
franchise  fees  for  cable  on-line  services)  and  removing  barriers  to  infrastructure  in¬ 
vestment.  Any  regulator  serious  about  promoting  the  development  of  high-speed 
services  should  pursue  these  types  of  policies,  rather  than  punishing  innovation  and 
investment  through  burdensome  government  regulation. 

C.  Imposition  Of  An  Unbundling  Or  Mandatory  Access  Requiren^nt  By  A  Local  Gov¬ 
ernment  During  An  Existing  Franchise  Term  V/ould  Violate  The  Contracts 
Clause. 

It  is  well-established  that  a  franchise  is  a  contract  that  is  protected  from  impair¬ 
ment  by  local  government  under  the  Conti  acts  Clause  of  the  United  States  Con¬ 
stitution.®^  As  one  court  has  stated,  “[floUowing  necessarily  from  the  accepted  doc¬ 
trine  that  a  franchise  constitutes  a  contractual  right  is  the  inescapable  conclusion 
that  those  contract  rights  are  constitutionally  protected  from  subsequent  impair- 

^  See  generally,  Turner  ll,  117  S.  Ct.  at  1189-1196. 

^Turner  7,512  U.S.  at  640. 

Section  706  Reix>rt  at  ^4. 

^National  Ass'n.  of  Broadcasters  v.  FCC,  740  F.2d  1190,  1198  (D.C.  Cir.  1984).  The  FCC  has 
long  emphasized  that  “it  is  not  the  purpose  of  the  [CommunicationsJ  Act  to  protect  a  licensee 
agmnst  competition  but  to  protect  the  public.”  Inquiry  Into  the  Development  of  Regulatory  Policy 
in  Regard  to  Direct  Broadcast  Satellites,  90  F.C.C.2d  676,  689  (1982). 

M  Turner  /,  512  U.S.  at  665. 

®oit  is  noteworthy  that  must  carry  rules  were  upheld  based  on  findings  that  “[mjost  subscrib¬ 
ers  to  cable  television  systems  do  not  or  cannot  maintain  antennas  to  receive  broadcast  tele¬ 
vision  services,  do  not  have  input  selector  switches  to  convert  from  a  cable  to  antenna  reception 
system,  or  cannot  otherwise  receive  broadcast  television  services."  Turner  /,  512  U.S.  at  633 
(quoting  (jable  Act,  52(aX17)).  Here,  however,  any  subscriber  may  freely  obtain  access  to  AOL 
or  anomer  ISP,  either  through  Road  Runner  or  by  other  means. 

9*  U.S.  CONST.,  Art.  1,  5  fO  (“No  State  shall  .  .  .  pass  an>  .  .  .  Law  impairing  the  Obligation 
of  Contracts”);  McQuillin,  Municipal  Corporations,  §4  34.06,  34.44. 
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ment  by  municipal  authority.  Further,  the  contract  obligation  between  the  parties 
would  of  necessity  become  impaired  when  an  ordinance  alters  its  terms  by  imposing 

new  duties  and  conditions.” 

The  existence  of  a  franchise  does  not  preclude  a  munidnality  from  reasonably  ex¬ 
ercising  its  police  power  to  PJf'tect  the  public  health,  safety  and  welfare.  But  the 
police  power  is  not  absolute.  There  must  be  a  “siCTiificant  and  legitimate  public  pur¬ 
pose  behind  the  enactment  of  the  regulation,  and  the  regulation  must  not  unreason¬ 
ably  intrude  into  the  parties’  bargain  to  a  dep^  greater  than  ^  is  necessary  to 
acKieve  the  stated  public  purpose.^  Among  the  types  of  provisions  that  courts 
have  struck  dovm  as  unduly  burdening  an  existing  franchise  are  increased  fees,^ 
imposition  of  a  new  permit  requirement,^®  a  diminution  in  the  service  area,^  and 
a  cnange  in  the  term  of  the  franchise.®^ 

Under  these  standards,  imposition  of  a  mandatory  access  or  unbundling  require¬ 
ment  plainly  would  impair  any  existing  Time  Warner  franchise  in  violation  of  the 
Contracts  Clause.  A  requirement  to  offer  unbundled  transport  sei*vice  or  to  provide 
competitors  with  access  to  Time  WameFs  network  is  funaamentaJly  different  than 
any  requirement  contained  in  any  Time  Warner  franchise,  and  not  something  Time 
Warner  would  have  accepted  in  franchise  negotiations. 

VI.  CONCLUSION 

It  would  be  a  terrible  mistake  from  a  public  policy  peifpective  to  impose  any  type 
of  mandatory  access  or  unbundling  r^uirement  on  cabLi  operators  that  provide  on¬ 
line  services.  Common  carrier  regulation  of  cable  on-line  services  would  increase  the 
cost  and  degrade  the  quality  of  service,  while  providing  no  material  benefit  to  con¬ 
sumers. 

Not  only  would  mandatory  direct  access  to  cable  operators’  high-speed  services  be 
a  foolish  public  policy,  there  is  no  legal  basis  on  which  the  FCC  or  a  local  franchis¬ 
ing  authority  may  impose  it.  'Phe  Communications  Act  contains  no  grant  of  author¬ 
ity  for  such  a  requirement  and  it  specifically  prohibits  common  carrier  regulation 
of  cable  operators  when  they  provide  services  like  Road  Runner.  At  the  same  time, 
intrusive  regulation  of  cable  on-line  services  would  violate  the  Constitution  in  mul¬ 
tiple  respects. 

For  any  on-line  customer  of  a  cable  operator,  access  to  any  site  on  the  Internet, 
including  any  ISP  site,  is  only  a  click  away  today.  There  is  no  reason  to  heed  the 
ISP  calls  for  a  new  regulatoiy  regime  for  cable  on-line  services.  Attempting  to  im¬ 
pose  such  a  regime  would  stifle  innovation,  slow  investment,  and  trigger  litigation 
in  which  the  cable  industry  must  ultimately  prevail.  The  downside  of  regulation  is 
multifaceted^ ,  while  there  is  no  upside.  This  tempest  exists  merely  because  ISPs 
want  to  use  an  unnecessary  and  inappropriate  regulatory  tool  for  their  own  competi¬ 
tive  ends. 

Marc  Apfelbaum,  Senior  Vice  President 
and  General  Counsel, 

Time  Warner  Cable. 

James  Chiddix,  Chief  Technical  Officer, 

Time  Warner  Cable. 


Mr.  Hyde.  Mr.  Windhausen. 

STATEMENT  OF  JOHN  WINDHAUSEN,  PRESIDENT,  ASSOCIA¬ 
TION  FOR  LOCAL  TOLECOMMUNICATIOl^S  SERVICES,  WASH- 
INGTON,  DC 

Mr.  WlNDjiAUSEN.  Thank  you,  Mr.  Chairman,  Mr.  Conyers,  and 
other  members  of  the  committee.  It  is  a  pleasure  to  be  here  as  well. 
I  am  the  president  of  ALTS,  which  is  the  Association  for  Local 
Telecommunications  Services.  ALTS  is  the  leading  national  trade 


^^Brauer  v.  Iroquois  Gas  Corp.,  381  N.Y.S.2d  166,  171  (1975)  (rejecting  attempt  by  city  to  en¬ 
force  term  linut  and  gross  receipts  fee  contained  in  ordinance  adopted  after  grant  of  franchise). 

^BreLHird  County  v.  Florida  Pou^r  <&  Light  Co.,  693  So.2d  77,  81  (1997)  (striking  down  ordi¬ 
nance  that  imposed  a  permit  requirement  on  a  franchisee  not  previously  subject  to  such  a  re¬ 
quirement). 

®^Ci/y  of  f/ayden  v.  Washington  Water  Pou'er,  760  P.2J  89  (Id,  1985). 

^^Brevard,  693  So.2d  at  81. 

^City  ofTukwila  v.  City  of  Seattle,  414  P.2d  597  (Wash.  1966). 

^’’Brauer  v.  lix)quois  Gas  Corp.,  381  N.Y.S,2d  166,  171  (1975). 
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association  representing  the  competitors  to  the  local  telephone  com¬ 
panies.  We  are  facility-spaced  competitors.  We  are  in  one  sense  the 
companies  who  are  where  MCI  was  20  years  ago,  only  we  are  com¬ 
peting  for  local  telephone  service,  not  long  distance.  ALTS  does  not 
represent  long  distance  companies. 

We  do  not  have  a  position,  perhaps  the  only  witness  here  that 
does  not  have  a  position  on  the  cable  open  access  issue.  Our  pri¬ 
mary  and  principal  focus  is  on  the  openness  and  unbundling  of  the 
local  telecommunications  marketplace.  And  I  would  like  to  state  for 
this  committee  that  our  position  is  that  we  don’t  need  new  legisla¬ 
tion  to  consider  efforts  to  open  up  or  exempt  the  phone  companies 
from  their  obligations  to  open  tneir  local  telephone  network.  We 
don’t  need  new  le^slation.  What  we  need  is  stronger  enforcement 
of  the  existing  legislation  embodied  in  the  Telecommunications  Act 
of  1996. 

ALTS  as  an  association  has  been  around  for  about  12  years,  but 
it  has  only  really  taken  off  in  the  last  3  yeai's  since  passage  of  that 
Telecom  Act.  As  an  association,  we  had  12  members' in  1996.  We 
now  represent  over  70  companies  competing  for  local  telephone 
service.  And,  in  fact,  there  are  now  over  150  companies  nationwide 
who  have  entered  that  market.  Most  of  these  companies  did  not 
even  exist  until  the  Telecom  Act  passed. 

These  companies,  which  I’ll  refer  to  as  CLECs,  competitive  local 
exchange  companies,  have  raised  billions  of  dollars  in  capital.^They 
have  invested  in  infrastructure,  they  have  invested  in  deploying 
their  own  fiber  optic  cable  and  switches,  and  we  are  providing  new 
advanced  high-technology  broadband  services  to  both  business  and 
residential  consumers.  All  of  this  activity  has  taken  place  because 
of  the  passage  of  that  1996  act  and  because  of  that  act’s  require¬ 
ment,  tnat  is,  the  local  telephone  market  be  opened  up  to  competi¬ 
tion. 

In  fact,  we  are  driving  the  deployment  of  broadband  technologies 
in  this  country.  We  are  the  originators  of  the  deployment  of  DSL 
services.  And  it  is  only  because  of  the  competition  that  our  compa¬ 
nies  are  bringing  to  the  marketplace  that  the  Bell  companies  and 
GTE  are  beginning  to  roll  out  tneir  own  DSL  broadband  services. 
They  are  doing  so  in  response  to  the  competitive  threat  that  they 
are  beginning  to  feel  now  from  our  companies. 

Having  said  that,  there  is  a  lot  more  that  can  be  done.  We  could 
do  even  more  if  we  could  truly  get  the  telephone  companies  to  com¬ 
ply  wth  the  obligations  thw  currently  have  under  current  law  to 
open  up  their  networks.  Three  years  later,  3  years  after  the 
Telecom  Act  passed,  not  a  single  one  of  the  incumbent  local  t^- 
phone  companies  is  in  compliance.  Not  a  single  one  of  those  local 
telephone  companies  has  opened  their  networks  to  competitors.  We 
constantly  encounter  systematic  operational  difficulties  in  obtain¬ 
ing  access  to  that  local  telephone  company  network. 

And  as  a  result,  our  market  share  today  is  still  small.  We  have 
approximately  5  percent  ^of  that  local  telephone  marketplace.  We 
are  CTowing.  We  nave  doubled  our  market  share  each  of  the  last 
couple  of  years,  but  the  local  telephone  market  is  still  very  far  from 
being  competitive. 

Now,  we  share  the  objectives  of  the  authors  of  this  legislation  to 
promote  broadband  deployment.  But  our  concern  is  that  these  bills 
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would,  in  fact,  slow  down  the  deployment  of  broadband  tech¬ 
nologies;  they  would  not  enhance  it. 

Why  would  they  slow  it  down?  For  two  principal  reasons:  first, 
they  would  give  the  phone  companies  exemptions  from  their  re¬ 
quirements  to  open  up  their  local  network.  They  would  slow  down 
our  ability  to  compete  with  them,  and  then  they  would  slow  down 
the  telephone  companies’  roll-out  of  advanced  technologies  because 
they  would  not  be  facing  the  same  competitive  threat. 

Furthermore,  the  bill  would  slow  down  the  deployment  of  ad¬ 
vanced  broadband  technologies  by  giving  RBOCs,  Regional  Bell  Op¬ 
erating  Companies,  premature  entry  into  the  long  distance  market¬ 
place.  As^Mr.  Conyers  mentioned  in  his  opening  comments,  about 
50  percent  of  the  traffic  today  is  data  traffic.  If  you  allow  the 
RBOCs  to  provide  interLATA  services  for  data,  that  removes  a  sig¬ 
nificant  incentive  for  them  to  open  up  their  networks.  The  goal  of 
the  Telecom  Act  of  ’96  was  to  get  those  phone  companies  to  open 
tlieir  local  networks  first  before  they  get  into  the  long  distance 
market. 

So  my  suggestion  is  if  you  want  to  promote  broadband  deploy¬ 
ment,  the  last  thing  you  want  to  do  is  to  grant  exemptions  that 
would  allow  the  telephone  companies  to  close  down  their  networks. 
Th^  telcos  are  not  the  solution;  they  are  the  problem.  The  solution 
is  to  continue  to  promote  competition  for  local  telephone  services 
and  to  enforce  the  current  act.  Thank  you  very  much. 

Mr.  Hyde.  Thank  you,  Mr.  Windhausen. 

[The  prepared  statement  of  Mr.  Windhausen  follows:] 

Prepared  Statement  of  John  Windhausen,  president,  Association  for  Local 
Telecommunications  Services,  Washington,  DC 

Good  morning  Mr.  Chairman  and  members  of  the  Committee.  name  is  John 
Windhausen.  For  many  years,  I  served  on  the  staff  of  the  Senate  Commerce  Com¬ 
mittee,  where  I  was  fortunate  enough  to  play  a  part  in  the  drafting  of  the  Tele¬ 
communications  Act  of  1996.  Today  I  am  tne  President  of  the  Association  for  Local 
Telecommunications  Services  (“ALTS”).  ALTS  is  the  leading  national  industry  asso¬ 
ciation  responsible  for  promoting  facilities-based  competition  for  local  telecommuni¬ 
cations  services.  ALTS  represents  over  70  competitors  for  local  service  that  build, 
o\\n,  and  operate  competitive  local  telecommunications  networks.  (ACTS  does  not 
represent  the  three  traditional  long  distance  companies— AT&T,  MCI  WorldCom, 
and  Sprint.)  In  short,  ALTS  is  the  association  that  is  tiying  like  mad  to  bring  about 
all  the  successful  changes  to  the  local  telecommunications  landscape  that  Congress 
intended  back  in  1995  and  1996. 


A.  INTRODUCTION 

Tharik  you  for  the  opportunity  to  discuss  the  bills  sponsored  by  Congressmen 
Goodlatte  and  Boucher.  While  we  share  the  objective  of  these  bills— to  promote 
broadband  telecommunications  capability  for  all  Americans— ALTS  must  strongly 
oppose  them.  These  bills  wohld  not  speed  up  broadband  deployment;  they  would  do 
just  the  opposite.  By  exempting  the  iDCumbent  local  exchange  companies  (ILECs) 
from  the  market-opening  provisions  of  the  Telecommunications  Act  of  1996,  ^d  by 
giving  the  Regional  BeU  Operating  Companies  (RBOCs)  premature  long  distance 
entry  for  data  services,  these  bills  make  it  substantially  less  likely  that  the  incum¬ 
bents  will  open  their  networks  to  competition.  As  a  result,  these  bills  would  make 
it  ever  more  difficxilt  for  competitors  to  raise  capital,  obtain  coUocation  and  other 
necessary  elements  firom  the  incumbent  local  telephone  companies,  and  deploy  ad¬ 
vanced  broadband  technologies  to  consumers.  > 


*  ALTS  has  no  position  on  the  question  of  whether  cable  compaiues  should  be  required  to  open 
their  plant  to  competing  internet  providers.  ALTS’  sole  focus  in  this  testimony  are  the  provisions 
adjecting  competition  for  local  telephone  services. 
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Furthermore,  this  legislation  is  likely  to  slow  down  deployment  of  advanced  tech¬ 
nologies  by  everybody,  competitors  and  incumbenta  alike.  Robust  competition,  as  en¬ 
visioned  by  the  authors  of  the  Telecommunications  Act  of  1996,  is  the  strongest  in¬ 
ducement  to  deployment  of  th'^se  technologies.  If  competitors  are  discouraged  from 
investing  in  these  capabilities,  the  incumbent  local  telephone  companies  will  have 
no  incentive  to  deploy  them  eith  er. 

To  explain  the  ALTS  position  further,  let  me  provide  the  Committee  with  some 
additional  background. 

B.  THE  TELECOMMUNICATIONS  ACT  OF  1996:  A  BRIEF  REVIEW 

Over  the  past  25  years,  we  have  learned  that  monopolies  do  not  best  serve  the 
public  interest.  Monopolies  do  not  respond  to  customer  demand;  they  offer  few  serv¬ 
ice  choices;  they  do  not  innovate;  they  do  not  price  competitively;  and,  they  use  their 
market  power  to  s^ash  new  entrants.  Over  20  years  ago,  federal  policy  makers 
moved  to  end  AT&Ts  monopoly  in  the  provision  of  long  distance  services  and  the 
manufacturing  of  telecommunications  equipment.  The  results  have  been  most  im¬ 
pressive:  prices  have  dropped  tremendously,  new  services  constantly  come  to  mar¬ 
ket,  and  huge  amounts  of  capital  are  being  expended  to  upgrade  plant  with  the  lat¬ 
est  technologies. 

The  Telecommunications  Act  of  1996,  which  many  of  you  on  this  Committee 
worked  hard  to  shape,  sought  to  bring  the  same  benents  of  competition  to  the  local 
telephone  marketplace.  After  over  a  decade  of  work,  the  1996  Act  passed  over¬ 
whelmingly,  and  was  supported  equally  by  the  RBOCs  and  other  ILECs,  the  long 
distance  companies,  and  by  the  new  entrants  into  local  markets~the  competitive 
local  exchange  carriers  (CLECs)  who  ALTS  represents. 

The  new  focused  on  turning  the  last  bastion  of  monopoly  power,  the  local  tele¬ 
phone  markets  for  voice,  data,  and  video  services,  into  a  competitive  market.  The 
Act  thus  requires  the  RBOCs  to  open  the  local  market  to  competition  first,  and  then 
allows  them  to  enter  the  long  distance  market.  The  theory  of  the  1996  Act  was  to 
encourage  the  RBOCs  to  open  their  local  networks  to  competition  bv  granting  them 
the  right  to  enter  the  long  distance  market  thereafter.  Congress  realized  that,  if  the 
RBOCTs  were  allowed  into  long  distance  first,  they  would  have  no  incentive  to  open 
their  local  networks  to  competitors  and  the  legislation  would  not  achieve  its  pur¬ 
pose. 


C.  THE  STATUS  OF  IX3CAL  TELECOMMUNICATIONS  COMPETITION 

Three  years  after  passage  of  the  1996  Act,  there  is  substantial  real  world  evidence 
that  it  is  beginning  to  work.  Well  over  one  hundred  and  fifty  CLECs  have  entered 
the  local  market  since  the  Act's  passage.  These  companies  are  rapidly  building  high¬ 
speed  voice  and  data  networks  serving  residential  and  business  customers.  Collec¬ 
tively,  CLECs  have  doubled  their  market  share  each  of  the  past  two  years.  Further¬ 
more,  CLECs  have  already  deployed  about  17%  of  the  nation’s  fiber  optic  cable  ca¬ 
pacity. 

CLECs  are  making  particular  progress  in  deploying  advanced,  broadband  tech¬ 
nologies.  CLECs  expect  to  deploy  advanced  DSL  service  to  over  two-thirds  of  the  na¬ 
tion’s  population  in  the  next  two  years.  (DSL,  which  stands  for  Digital  Subscribe 
Line,  can  provide  data  services  to  consumers  over  a  copper  wire  over  100  times  fast¬ 
er  than  a  typical  56k  modem.)  Because  of  this  competitive  challenge,  all  the  RBOCs 
and  GTE  announced  plans  to  deploy,  their  own  DSL  services. 

Even  though  the  Act  is  berinning  to  work,  we  are  still  far  short  of  the  robustly 
competitive  local  telecom  marketplace  that  the  authors  of  the  Act  envisioned.  Collec¬ 
tive^,  CLECs  serve  about  3%  of  all  the  countp^s  local  telephone  service  customers, 
and  collect  about  6%  of  all  local  telecom  service  revenues.  ALTS’  goal  is  to  gamer 
25%  share  of  the  local  telecommunications  marketplace  by  the  year  2003.  Qearly, 
our  ambition  is  lofty,  but  the  market  is  far  from  competitive  today.  ' 

There  are  many  reasons  why  the  local  telecommunications  market  still  falls  short 
of  being  robustly  competitive.  Competitors  still  encounter  excessive  and  discrimina¬ 
tory  regulation  oy  municipalities.  Many  CLECs  have  difficulty  obtaining  access  to 
buildings,  which  hinders  the  ALTS  companies’  ability  to  bring  consumers  the 
choices  that  are  being  promisecTthemT-Eurther,  the  court  appeals  mounted  by  the 
ILECs  against  the  pcmcies  of  the  Federal  Communications  Commission  (FCC)  and 
state  regulators  have  slowed  down  the  implementation  process.  The  FCC  has  not 
yet  completed  its  reform  of  the  universal  service  program  that  would  allow  competi¬ 
tors  to  compete  for  the  subsidies  that  currently  are  handed  out  to  the  rural  tele¬ 
phone  companies.  Each  of  these  factors  affects  the  pace  of  local  telephone  competi¬ 
tion. 
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Perhaps  the  largest  inK>e<iiment  to  local  telephone  competition,  however,  is  the 
RBOCs*  and  the  other  ILECs’  refusals  to  open  their  markets  to  competition.  To  put 
it  simply,  they  have  not  fulfilled  their  part  of  the  bargain.  They  continue  to  discrimi¬ 
nate  against  CLECs,  often  refusing  to  provide  them  with  the  same  access  to  the  net¬ 
work  that  they  provide  to  themselves.  In  fact,  after  three  years,  not  a  single  tele¬ 
phone  company  has  complied  with  the  market-opening  requirements  of  the  1996  Act. 
Not  a  single  ILEC  provides  non-discriminatory  treatment  to  CLECs.  Thus,  CIECs 
continue  to  have  difficulty  ordering  loops,  collocating  in  central  offices,  acquiring 
number  portability  to  allow  consumers  to  switch  seamlessly  to  a  CLEC.  All  these 
problems  delay  the  growth  of  competition.  This  is  the  problem  the  Committee  should 
focus  on  solving.  The  Committee  should  not  reward  the  ILECs  for  fighting  the  Act 
in  a  clear  effort  to  preserve  their  local  monopolies. 

D.  WHY  THE  RBCXVlLEC  ARGUMENTS  FOR  AMENDING  THE  KEY  IXICAL  COMPETITION 
PROVISIONS  OF  THE  1996  ACT  ARE  WRONG. 

Despite  their  failure  to  open  their  networks  to  competition,  several  of  the  RBOCs 
and  GTE  are  now  proposing  that  *h^  be  grani/ed  exemptions  from  the  market-open¬ 
ing  requirements  of  tne  1996  Act.  These  cofij^nies  propose  several  arguments  to 
support  what  they  call  “regulatory  relier.  ALTS  urges  the  Committee  not  to  accept 
these  arfimments  at  face  value.  Most  of  these  arguments  are  specious  and  simply 
wrong.  The  ILEC  arguments  can  be  summed  up  as  follows:  the  Act  was  not  meant 
to  apply  to  data;  the  ILECs  must  be  deregulate  in  order  to  encourage  broadband 
d^lojpient  because  broadband  is  not  being  deployed  quickly  enough;  and,  the 
RBOCs  and  other  ILECs  are  in  the  same  market  position  as  new  entrants  when  it 
comes  to  deploying  data.  Let  me  address  each  of  these  in  turn. 

1.  ILEC  Argument:  The  1996  Act  was  not  meant  to  apply  to  broadband  data 
services.  ALTS  Response:  The  authors  of  the  1996  Act  intended  to  promote 
com^tition  for  voice  data  and  video  services,  which  is  why  the  Act  applies 
to  all  ‘^lecomm  uni  cations  services.” 

The  allegation  that  the  authors  did  not  intend  the  new  law  to  apply  to  broadband 
data  services  is  sheer  nonsense.  The  Act’s  de6nition  of  “telecommunications  serv¬ 
ices”  is  unambiguous:  there  is  no  distinction  between  voice,  video  and  data  services. 
Nor  should  there  be.  The  basic  teleohone  network  has  been  used  to  provide  data 
services  for  decades,  and  the  local  telephone  companies  used  their  network  to  main¬ 
tain  a  monopoly  over  voice,  video  and  data  services.  For  this  reason,  the  1996  Act 
directed  the  incumbent  local  telephone  companies  to  unbundle  their  network  into 
piece  parts  that  could  be  used  by  competitors  to  provide  any  type  of  telecommuni¬ 
cations  8ervio38,  without  regard  to  content. 

Further  support  for  this  conclusion  can  be  found  in  numerous  places.  First,  there 
arc  many  other  provisions  of  the  Act  that  expressly  apply  to  data  and  Internet  serv¬ 
ices,  including:  the  Exon  indecency  provision,  the  universal  service  e-rate  pro-am 
for  schools  and  Libraries,  the  section  271  (RBOC  long  distance  entry  provisioi^  ex¬ 
ception  for  delivery  of  Internet  services  to  schools,  ana  the  recently  used  section  706, 
which  reouires  the  FCC  regularly  to  examine  the  state  of  broadband  deployment. 
Second,  tnem  are  a  plethora  of  statements  made  at  the  time  the  bill  was  passed 
about  the  new  Act’s  ^tential  to  accelerate  broadband  deployment.  Finally,  there  is 
the  FCC’s  derision  tnis  past  year  that  the  Act  applies  equally  to  voice  and  data— 
a  conclusion  not  overturned  in  the  courts. 

2.  ILEC  dirgument:  The  ILECs  need  regulatory  exemptions  from  the  pro¬ 
competition  provisions  of  the  Act  in  order  to  give  the  ILECs  sufficient  in¬ 
centives  to  deploy  advanced  broadband  services.  ALTS  Response:  In  fact, 
the  pace  of  broaabemd  deployment  is  accelerating  faster  than  ever  before 
because  of  the  passage  of  tne  1996  Act. 

The  proponents  of  the  new  legislation  contend  that  the  nation’s  customers  are 
being  cfeprived  of  broadband  services.  Here  again,  their  argument  has  no  support. 
The  rollout  of  broadband  services  is  forging  ahead  iust  as  the  authors  of  the  1996 
Act  intended.  Start-up  entities  have  usm  the  new  law  to  enter  markets  and  inter¬ 
connect  with  and  gain  access  to  the  RBOC’s  networks.  Companies  such  as  dL^, 
Logix,  and  McLeoa  Communications  are  rapidly  deploy!^  broadband  dat4i  services 
in  second,  third  and  fourth  tier  cities  aind  in  rural  areas.  They  then  have  taken  tech¬ 
nologies  that  the  ILECs  have  long  ignored,  refined  them,  and  rapidly  brought  them 
to  market.  In  resp^mse  to  this  new  competitive  threat,  the  risk-adverse  RBOCs  ^d 
other  ILECs  have  “fiaajly  woken  up  and  responded.  They  too  are  deploying 
broadband.  At  any  of  the  many  Wall  Street  comerences  held  this  year  about  the 
telecommunications  industry,  you  would  hear  RBOC  CEOs  line  up  to  tell  about 
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their  plans  to  expedite  their  broadband  deployment.  As  a  result,  at  the  end  of  the 
Ist  quarter  of  this  year,  both  the  competition  and  the  ILECs  were  passing  over  20 
milhon  customers,  a  huge  leap  in  deployment.  It  is  clear  that  we  are  the  in  the 
midst  of  a  broadband  gold  rush  all  because  of  the  new  law. 

This  ^ewpoint  is  supported  by  statements  of  CLECs,  ILECs,  and  Wall  Street  ana¬ 
lysts.  Here  are  just  a  sampling: 

We  are  aggressively  expanding  our  nationwide  footprint  and  adding  sub¬ 
scriber  lines.  The  demand  for  broadband  service  is  very  real,  and  we  offer  a 
mgh^speed  alternative  to  over  11  million  homes  and  businesses  we  reach  today. 
Robert  E.  Knowling,  Jr.  ,  President/CEO,  Covad  Communications  (a  CLEC) 

„  Clearly,  in  the  words  of  one  our  strategic  allies,  Cisco’s  John  Chambers,  we 
get”  it  when  it  comes  to  data.  We’re  in  the  data  game  to  stay.  Our  overall  data 
revenues  grew  29  percent  in  1998  to  nearly  $1.3  billion.  We  expect  even  more 
significant  gains  from  the  portion  of  that  business  focused  specifically  on  Inter¬ 
net-related  services. 

Sol  Trujillo,  President/CEO,  US  West 

ADSL  (broadband  servicesl  to  the  rescue!  All  of  the  large  LECs  have  an¬ 
nounced  ADSL  roll-out  plans.  Certainly,  the  explosive  demand  for  high-band- 
width  services  is  motivation  enough  for  large  LEus  to  deploy  ADSL  quickly.  An¬ 
other  important  motivating  factor  is  the  threat  of  competition. 

Prudential  Securities,  March,  1999 

Our  industry  checks  suggest  that  the  rollout  of  xDSL  is  proceeding  faster 
than  expected. 

Morgan  Stanley,  May,  1999 

3.  ILEC  Argument:  The  ILECs  are  new  entrants  in  the  data  market,  just 
as  are  the  CLECs,  and  thus  the  ILECs’  data  services  should  not  be  regu¬ 
lated.  ALTS  Response:  The  incumbent  local  telephone  comps nies  continue 
to  hold  a  monopoly  over  the  loop  and  other  local  network  facilities  that  are 
used  to  carry  voice,  video  and  data  calls. 

The  RBOCs  contend  that  because  no  provider  has  many  broadband  subscribers, 
the  RBOCs  and  other  ILECs  have  no  market  power  in  broadband  Aiid  thus  should 
not  be  regulated.  This  argument  misses  the  reason  why  the  ILECs  are  regulated 
in  the  first  place:  their  “bottleneck”  networks.  It  is  this  network — and  not  the  serv¬ 
ices  that  riae  on  the  network — that  is  the  key  focus  of  the  market  power  inquiry. 
The  authors  of  the  1996  Act  understood  this  point  in  ensuring  that  the  local  net¬ 
work  would  be  unbundled  into  piece  parts  that  could  be  used  for  any  telecommuni¬ 
cations  services  that  customers  demand.  Allowing  the  ILEC  to  exempt  the  parts  of 
their  network  from  the  unbundling  requirements  will  cause  two  harms:  FHrst,  it  will 
decimate  data  competition  because  competitors  need  collocation,  access  to  the  loop 
and  other  network  facilities  to  provide  competitive  data  services.  Second,  it  would 
decimate  voice  competition  as  well,  because  voice  competitors  also  rely  on  those 
same  network  facilities. 

The  RBOCs  and  other  ILECs  are  not  constructing  new  networks  that  will  be  used 
exclusively  for  data.  Rather,  just  as  they  have  done  with  previous  upgrades  of  their 
network  to  accommodate  new  technologies,  they  are  using  their  traoitional  network 
to  provide  broadband.  As  the  HBOC  SBC  Commimi cations  says  on  its  web  page; 
“SBC’s  competitive  advantage  lies  in  the  strength  of  its  existing  network.  SBCa  ex¬ 
pansion  of  its  data  capabilities  represents  the  emergence  of  packet-switching  tech- 
nolo^,  which  the  comoany  began  implementing  years  ago  into  its  existing  network.” 
The  fact  that  the  RBOCs  are  moving  into  data  using  their  existing  infrastructure 
should  not  be  surprising.  After  £dl,  they  each  have  tens  of  billions  of  dollars  already 
investetf  in  these  networks,  and  these  networks  reach  every  customer. 

E.  THE  TELECOMMUNICATIONS  INDUSTRY  BENEFITS  FROM  REGULATORY  CERTAINTY. 

The  1996  Act  gives  great  impetus  for  investment  in  advanced  telecommunications 
facilities  for  two  reasons:  it  op^ns  markets,  and  it  creates  certainty.  In  three  years, 
the  Act  has  produced  tens  of  billions  of  dollars  of  new  investment.  In  the  three  years 
since  passage  of  the  1996  Act,  CLECs  have  raised  more  capital  than  all  the  previous 
years  combined.  Facilities-based  CLECs  are  rapidly  building  new,  sophisticated  net¬ 
works,  and  ILECs  are  upgrading  their  old  ones.  Those  happiest  with  this  develop¬ 
ment  are  customers,  who  finally  have  suppliers  who  want  to  meet  their  demeuids, 
and  equipment  vendors,  who  are  selling  everything  they  build  and  bringing  out  new 
products  every  day.  So  long  as  competition  is  allowed  to  develop  and  gain  greater 
traction,  this  investment  is  sure  to  continue. 
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The  opposite  is  also  true.  It  should  come  as  no  surprise  to  the  Members  of  the 
Committee  that  legislative  activity  to  alter  the  Act  ,  especially  to  roll  back  pro-com¬ 
petitive  rules,  will  freeze  this  investment.  As  eveiyone  knows,  investors  abhor  un¬ 
certainty.  Thus,  there  is  a  real  downside  to  legislative  activity  so  soon  after  new 
rules  have  been  put  in  place. 

F.  Sl^ECIFIC  PROBLEMS  WITH  H.R.  16S5/l6S« 

There  are  at  least  four  major  problems  with  the  broadband  deployment  approach 
proposed  in  the  Goodlatte-Boucher  bills. 

First,  the  bills  appear  to  require  all  local  exchange  carriers,  incumbent  carriers 
and  competitive  carriers,  to  develop  plans  to  provide  broadband  sei'vices  on  an  un¬ 
regulated  basis.  The  bills  thus  improperly  treat  all  local  can'iers  the  same  whether 
they  have  market  power  or  not.  This  is  in  direct  contrast  to  the  1996  Act,  which 
only  requires  the  incumbent  local  exchange  companies  to  unbundle  their  networks 
because  of  their  monopoly,  bottleneck  control  over  necessary  facilities.  The  Good¬ 
latte-Boucher  bills  would  thus  underrtgulate  the  incumbent  provider,  exempting 
them  from  the  market-opening  requirements  of  the  1996  Act,  and  overregulate  the 
competitive  carriers. 

Second,  the  incumbent  provider  would  not  be  subject  to  the  unbundling  require¬ 
ments  of  section  251(c){3)  and  resale  requirements  of  section  251lcK4)  if  it  provides 
or  promises  to  provide  conditioned  loops.  As  mentioned  above,  the  ALTS  companies 
are  primarily  facilities-based  providers  that  depend  upon  the  full  range  of 
unbundled  network  elements.  In  1996,  the  FCC  identified  seven  network  elements 
that  must  be  unbundled,  and  it  may  expand  this  list  in  the  current  proceeding  un¬ 
dertaken  to  consider  the  remand  from  the  recent  Supreme  Court  decision.  To  ex¬ 
empt  the  ILECs  from  providing  all  the  network  elements  on  an  unbundled  basis 
based  upon  their  provision  of  only  one  of  these  elements  (loops)  would  deprive  com¬ 
petitive,  facilities-based  companies  of  several  of  the  necessary  elements  they  need 
to  compete.  Furthermore,  no  exemptions  should  ever  he  granted  today  to  the  ILECs 
based  upon  their  promises  to  provide  anything  in  the  future.  We  have  enough  expe¬ 
rience  of  ILEC  promises  to  know  that  these  promises  are  often  unfulfilled. 

Third,  these  bills  undermine  the  theory  of  the  1996  Act  by  immediately  allowing 
the  IlBOCs  to  provide  long  distance  data  sei’vices.  AI.1TS  does  not  have  major  inter¬ 
exchange  carriers  as  its  members.  So,  we  are  not  attempting  to  keep  the  RBOCs 
out  of  the  long  distance  market  to  protect  our  long  distance  market  share.  Our  sup¬ 
port  for  section  271  stems  from  that  fact  that  it  is  the  only  provision  of  the  Act  that 
gives  the  RBOCs  an  incentive  to  open  their  markets.  It  is  common  knowledge  that 
today  the  telecommunications  networks  carry  more  data  traffic  than  voice  traffic 
and  that  the  differential  is  expanding  daily.  Allowing  them  to  provide  long  distance 
data  services  is  thus  no  “incidental'’  exception.  It  goes  to  the  very  core  of  how  tele¬ 
communications  sei'\’iccs  are  provided  today.  Allow  them  this  “exception",  and  I  can 
assure  you  the  RBOCs  will  have  almost  no  incentive  to  open  their  markets. 

The  final  problem  with  these  two  bills  is  their  effort  to  amend  the  antitrust  laws. 
The  telecommunications  industry  is  already  subject  to  the  federal  antitrust  laws. 
These  laws  are  well  known  and  have  proven  effective.  The  new  provisions  proposed 
in  these  bills  that  apply  to  ILECs  would  weaken  these  already  existing  require¬ 
ments. 

These  four  problems — in  conjunction  with  the  need  to  enforce  the  existing  Act  and 
promote  certainty — lead  AI^TS  to  oppose  these  bills. 

F.  C(.)N(T.U.SK)X 

This  Committee  played  a  lead  role  in  developing  the  Telecommunications  Act  of 
1996.  The  Act  established  the  coirect,  pro-competitive,  approach  to  deploying  ad¬ 
vanced  broadband  technologies.  After  much  delay  brought  about  by  the  reluctance 
of  the  ILECs  to  comply  with  the  1996  Act,  it  is  producing  significant  benefits.  We 
are  on  the  verge  of  the  true  information  superhighway  reaching  all  homes  and  busi¬ 
nesses.  All  it  takes  is  strict  adherence  to  the  1996  Act.  We  can  then  rely  on  competi¬ 
tion  to  drive  investment  and  innovation.  If,  however,  you  decide  to  undo  the  Act, 
there  will  be  a  significant  cost:  capital  will  diy  up  and  broadband  deployment  will 
in  fact  slow.  Don’t  let  this  happen. 

Finally,  to  the  extent  the  Committee  wishes  to  take  action  to  advance  deployment 
of  broadband  ser\dces,  we  recommend  the  following  actions: 

1.  Give  the  FCC  the  resources  to  enforce  its  rules;  the  ILECs  should  no  longer 
be  allowed  to  ignore  them  by  trying  to  run  out  the  clock; 

2.  Expand  the  FCC’s  legal  authority  to  impose  penalties  on  the  ILECs  for  fail¬ 
ing  to  open  up  their  local  network^; 
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3.  Urge  the  FCC  to  complete  its  universal  service  proceeding;  without  subsidies 
that  are  explicit  and  available  to  competitors,  it  will  be  virtually  impossible 
to  bring  competition  to  rural  areas. 

Thank  you. 

Mr,  Hyde.  Mr.  Jacobs. 

STATEMENT  OF  TOD  JACOBS,  SENIOR  TELECOMMUNICATIONS 
ANALYST,  SANFORD  C.  BERNSTEIN  &  CO.,  INC.,  NEW  YORK,  NY 

Mr.  Jacobs.  Thank  you.  Mr.  Chairman,  Mr.  Conyers,  members 
of  the  committee,  let  me  first  give  you  two  words  on  Sanford  Bern¬ 
stein,  the  company  I  work  for.  First  off,  we  are  almost  unique  on 
Wall  Street  in  that  we  don^t  do  investment  banking.  So  my  opin¬ 
ions  are  my  own.  I  only  have  one  set  of  clients,  that  is,  global 
money  managers.  And  I  only  have  one  mandate,  that  is,  to  try  to 
give  them  good  advice. 

Now,  relative  to  the  debate  taking  place  today,  I  think  one  of  the 
problems  when  you  get  involved  with  debates  like  this  is  that  you 
tend  to  get  lost  in  the  details  and  lose  sight  of  the  big  picture. 

What  is  the  big  picture?  In  my  opinion,  there  are  basically  three 
related  questions.  One  is  what  is  the  path  to  telecom  competition 
in  the  local  exchange?  Two,  what  is  the  path  to  broadband  competi¬ 
tion?  And  three,  how  are  those  two  issues  related? 

Now,  relative  to  the  goals,  I  think  the  Telecom  Act  is  relatively 
clear.  If  you  had  a  9-year-old  read  the  act,  once  he  woke  up  from 
it,  he  would  basically  ar^e  that  there  are  two  pieces  in  the  act 
that  are  important.  One  is  that  the  RBOCs  are  required  to  accom¬ 
modate  local  competition,  and  two  is  that  if  they  do  so,  they  get 
into  long  distance  as  a  reward. 

How  are  we  faring  so  far?  If  you  look  at  the  exhibit  in  my  written 
testimony,  what  you  will  see  is  that  on  average  the  RBOCs,  3  years 
after  the  passage  of  the  Telecom  Act,  have  lost  approximately  4V2 
to  6V2  points  of  market  share.  Now,  if  you  cut  in  a  little  bit  more 
finely,  what  you  find  is  that  in  residential  they  have  lost  only  about 
1  percent.  So  really  all  the  action  is  taking  place  with  respect  to 
business  customers.  And  it  is  simple  to  understand  why.  A  busi¬ 
ness  access  line  is  about  five  times'  more  profitable  than  a  residen¬ 
tial  access  line.  They  are  also  much  more  geographically  clustered. 
It  is  almost  impossible  to  economically,  efficiently,  go  after  the  resi¬ 
dential  marketplace  with  facilities. 

So  what  most  of  the  carriers  had  hoped  for  was  a  viable  resale 
option.  Now,  in  1996  the  FCC  attempted  to  push  a  strategy  called 
UNE-P.  UNE-P  was  effectively  a  very  highly  discounted  form  of 
resale.  But  the  reality  was  that  the  RBOCs  found  UNE-P  some¬ 
thing  that  they  couldn’t  accept.  So  they  went  to  court  led  by  Mr. 
Barr  on  this  panel,  and  they  were  quite  successful  in  overturning 
legally  the  mandate  that  the  RBOCs  offer  UNE-P  to  their  competi¬ 
tors.  As  a  result,  there  was  no  effective  other  way  to  get  into  the 
local  markets,  especially  for  residential,  other  than  facilities.  Plain 
old  resale,  which  is  what  we  still  have  in  front  of  us  in  most  States, 
simply  is  not  economically  viable.  That  is  why  all  of  the  long  dis¬ 
tance  carriers  pulled  out  of  the  residential  markets. 

Now  with  respect  to  all  of  that,  there  was  only  really  one  com¬ 
pany  who  ultimately  still  had  to  make  a  decision  to  figure  out  how 
to  get  into  residential.  That  is  AT&T.  The  sad  fact  for  AT&T  is  that 
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the  company  has  a  $23  billion  portfolio  of  consumer  long  distance 
revenues.  They  are  60  percent  market-share  holders  in  the  con¬ 
sumer  long  distance  market.  And  the  ultimate  knowledge  that 
AT&T  had,  was  that  eventually  the  RBOCs  would  get  into  the 
-^  business  and  that  since  RBOCs  will  easily  be  able  to  bundle  long 
distance  service  in  with  local  service,  and  AT&T  had  no  ability  to 
bundle  in  local  with  long  distance,  that  meant  that  AT&T  was 
eventually  going  to  get  crushed  by  the  RBOCs  when  the  RBOCs 
entered  those  markets. 

That  sad  fact  is  that's  what  drove  AT&T  to  acquire  TCI.  Now, 
make  no  mistake  about  it,  the  concept  of  AT&T  acquiring  TCI  is 
not  that  AT&T  likes  the  cable  business.  To  the  contrary,  this  was 
a  very  expensive,  highly  dilutive,  very  complicated  transaction  for 
AT&T.  Their  stock  got  crushed  for  a  number  of  months  afterwards. 
The  sad  fact  is,  again,  that  AT&T  for  defensive  reasons  has  moved 
into  the  cable  business. 

Now  step  two  is  AT&T  is  a  national  company.  TCI  is  only  re¬ 
gional  with  about  18  million  homes  passed.  So  AT&T  couldn’t  stop 
with  TCI  if  it  was  going  to  build  out  a  national  footprint  to  enter 
the  local  telephone  markets.  And  thus  AT&T  pursued  a  number  of 
resale  deals  with  other  cable  companies. 

Its  inability  to  pursue  those  deals  effectively  was  what  drove  the 
company  ultimately  to  try  to  merge  with  Media  One,  which  is 
pending  currently.  Media  One  happens  to  be  a  small  company;  but 
it  is  the  key  in  many  ways  to  AT&T’s  consolidation  of  a  near-na¬ 
tionwide  footprint.  That  is  why  the  company  was  willing  to  overpay 
for  Media  One,  in  our  opinion. 

So  point  one  in  all  of  this  is  that  in  reality  if  what  you  are  after 
is  local  telecom  competition,  there  is  only  one  company  that  will 
conceivably  bring  it  to  you  because  there  is  only  one  company 
incented  properly  to  do  so  and  that  is  AT&T  with  the  cable  tele¬ 
phone  strategy. 

Now,  what  does  all  of  that  have  to  do  with  broadband  and  open 
cable?  The  answer  is  everything.  Because  when  you  buy  a  cable 
company  if  you  are  AT&T,  if  you  spend  $3,300  to  $3,400  per  sub¬ 
scriber,  then  you  pay  $150  or  $200  per  home  passed  to  upgrade  to 
two-way;  and  then  you  pay  $500  on  average  per  home  over  the  next 
few  years  to  add  telecom  electronics  to  add  an  actual  customer, 
there  is  no  way  you  are  going  to  get  a  return  on  capital  just  by  get¬ 
ting  hold  of  telephone  and  basic  cable  revenues.  There  is  no  way 
to  do  it.  The  only  way  you  are  going  to  get  a  return  on  capital  and 
therefore  the  only  reason  you  are  going  to  go  fonvard  with  the 
strategy  and  invest  is  if  you  are  able  to  turn  the  platform  into  a 
broadband  platform  for  multiple  services  including  high-speed  data. 
And  that  is  exactly  what  AT&T  is  attempting  to  do. 

Parenthetically,  there  are  analysts  on  Wall  Street  currently  who 
believe  that  AT&T  will  not  be  able  to  drive  an  adequate  return 
even  with  high-speed  data  and  everything  that  they  are  involved 
in. 

So  I  think  that  the  reality  here  that  you  are  facing  is  a  policy 
question,  not  a  narrow  legal  argument.  If  you  want  to  attain  to 
local  telecom  competition,  the  only  company  that  is  going  to  do  it 
for  you  because  they  are  the  only  one  incented — is  AT&T.  The  only 
way  they  are  going  to  be  properly  incented,  because  the  only  way 
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they  will  drive  a  return  on  capital  is  if  they  are  incented  properly 
in  the  broadband  space  as  well. 

As  investors  and  as  an  advisor  to  investors,  the  first  thing  that 
any  investor  would  do  is  to  attempt  to  deny  capital  to  AT&T  in  its 
strategy  if  we  believed  that  there  was  uncertainty  as  to  its  ability 
to  get  a  return  on  that  capital. 

The  open  cable  issue,  from  my  stand  point,  is  a  policy  issue 
which  creates  more  uncertainty  around  this  build-out;  and,  there¬ 
fore,  I  would  be  the  first  one  to  take  away  my  buy  recommendation 
on  AT&T  if  I  believed  that  the  actual  economic  outcome  is  going 
to  be  an  uncertain  one. 

Now,  there  are  some  concerns  that  other  companies  have.  From 
AOL's  perspective,  will  they  get  crushed  if  they  get  denied  access 
on  demand  to  the  broadband  platform  on  cable?  So  point  one  there, 
I  think  AOL  has  about  16  million  customers  at  last  count;  cable 
has  800,000,  so  AOL  doesn't  seem  to  be  in  imminent  danger  of 
being  wiped  out. 

Two,  the  company  has  successfully  negotiated  resale  deals  for 
broadband  ADSL  deployment  with  two  RBOCs,  and  I  think  more 
deals  are  pending.  So  wherever  the  RBOCs  are  able  to  go,  AOL  will 
be  able  to  go.  And,  three,  Wall  Street  analysts,  like  myself,  are  all 
pushing  companies  like  AT&T  to  negotiate  with  AOL  because  that 
is  the  smartest  thing  that  they  can  do  for  a  number  of  reasons. 

Now,  from  the  RBOC  perspective,  there  is  another  issue.  DSL 
has  been  around  for  a  long  time.  The  RBOCs  didn’t  ever  begin  real¬ 
ly  pushing  it  aggressively  until  now.  Why  is  that?  Because  cable  is 
building  out  now.  The  other  issue,  since  the  RBOCs  only  reach  40 
to  50  percent  of  their  homes  with  DSL  for  a  number  of  reasons  is 
that  they  are  going  to  have  to  spend  somewhere — order  of  mag¬ 
nitude — near  $10  billion  or  more  to  get  ubiquity.  Why  would  they 
want  to  deploy  capital  to  do  that?  Simple.  Because  cable  is  doing 
the  same  thing. 

So  in  my  opinion,  just  to  finish  up,  the  real  issue  here  is:  where 
do  you  want  the  competition  and  do  you  want  it?  Cable  will  build 
out  because  they  are  incented  to  build  out.  If  they  lose  the  incen¬ 
tive,  they  won’t  build  out.  If  they  don’t  build  out,  the  RBOCs  won’t 
build  out.  So  essentially,  I  think  what  you  are  faced  with  is  a  policy 
choice  between  robust  competition  and  two  pipes  into  the  home 
plus  all  the  other  pipes  being  developed  or  effectively  no  pipes. 

Thank  you  very  much. 

Mr.  Hyde.  Thank  you,  Mr.  Jacobs. 

[The  prepared  statement  of  Mr.  Jacobs  follows:] 

Prepared  St.^tement  of  Tod  Jacobs,  senior  tei.ecommunications  analyst,  _ 
Sanford  C.  Bernstein  &  CO.,  Inc.,  New  York,  NY 

Mr.  Chairman  .  .  .  Members  of  the  Committee.  Thank  you  for  inviting  me  here 
today  to  address  the  “Internet  Fieedom  Act”  and  “Internet  Growth  and  Develop¬ 
ment  Act  of  1999.”  My  name  is  Tod  Jacobs,  and  I’m  senior  telecommunications  ana¬ 
lyst  at  Sanford  C.  Bernstein  &  Company.  Bernstein  is  an  investment  management 
and  research  firm;  one  part  of  the  firm  manages  about  $90  billion  in  equity  and 
fixed  income  funds.  The  other  side,  where  I  work,  advises  money  managers  globally 
on  a  number  of  key  industries.  My  job  is  to  forecast  the  growth  and  earnings  and 
stock  performance  of  the  telecom  industry  as  well  as  its  largest  companies,  including 
the  Baby  Bells  (RBOCs,  or  regional  Bell  holding  companies),  the  large  long  distance 
carriers  and  several  wireless  carriers.  Our  firm  is  somewhat  unique  among  broker¬ 
age  firms  in  that  we  do  not  engage  in  investment  banking;  that  is,  we  don’t  work 
for  any  of  the  companies  we  cover  as  analysts.  We  therefore  avoid  conflicts  of  inter- 
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est,  and  have  the  ability  to  speak  our  minds  without  fear  of  repercussion.  My  only 
clients  are  the  analysts  and  portfolio  managers  charged  with  investing  in  telecom 
stocks.  I  am  neither  a  lawyer  nor  regulatory  expert  nor  engineer,  but  rather  deal 
with  all  issues  relevant  to  telecom  investing.  My  only  mandate  is  to  be  right  And 
for  the  record,  I’m  currently  favoring  long  distance  companies  such  as  WorldCom, 
Sprint  and  AT&T,  and  have  neutral  ratings  on  the  RBOCs.  And  indeed,  I  was  quite 
bullish  on  the  RBOCs  from  early  1997  through  June  of  1998,  when  AT&T  an¬ 
nounced  its  acquisition  of  TCI — a  transaction  that  brought  with  it  for  the  first  time 
the  specter  of  facilities-based  local  residential  competition  to  the  RBOCs.  Also  for 
the  record,  my  colleague  Tom  Wolzien,  who  covers  video  media  and  online,  currently 
has  buy  ratings  on  AOL  and  MediaOne,  and  neutral  ratings  on  Time  Wamer  and 
Cox 

The  bills  before  you  have,  in  my  opinion,  been  defined  through  three  primary 
goals: 

First,  to  unfetter  the  RBOCs  relative  to  certain  obligations  they  bear  to  provide 
discounted  resale  and  unbundled  access  to  their  networks  to  competitors.  Second, 
to  fetter  the  cable  companies  with  obligations  that  are  quite  similar  to  those  that 
would  be  at  the  same  time  lifted  from  the  shoulders  of  the  RBOCs.  Third,  to  loosen 
certain  business-line  restrictions  shouldered  by  the  RBOCs  in  relation  to  the  trans¬ 
port  of  data  services  across  LATA  boundaries. 

It’s  my  intention  to  focus  on  the  issue  of  open  access  to  cable  high-speed  transport 
services,  and  then  to  touch  on  the  issue  of  allowing  the  RBOCs  into  inter-LATA  data 
services  prior  to  letting  them  into  inter-LATA,  or  long-distance,  voice. 
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In  many  ways  the  problem  with  discussing  these  issues  is  that  it's  easy  to  lose 
sight  of  the  big  picture.  We  get  lost  in  endless  legal  and  technical  discussions  about 
the  propriety  of  one  set  of  rules  versus  another;  and  special  interests  tend  to  create 
one-sided  distortions  of  the  underljdng  reality.  In  my  opinion,  all  these  issues 
revolve  around  one  basic  question:  what  is  the  path  toward  competition — both  with 
respect  to  telecom  services  and  broadband  services?  And  why  and  how  are  the  two 
related? 

Fortunately,  we  have  something  of  a  blueprint  of  the  competitive  goal — a  fuzzy 
and  at  times  contradictory  one — but  a  blueprint  nonetheless:  namely,  the  Telecom 
Act  of  1996.  Despite  endless  wrangling  around  its  details  and  implementation,  if  yo^j. 
had  your  9-year  old  read  it,  once  he  woke  up  he’d  tell  you  that  there’s  a  simple  goai. 
the  RBOCs  need  to  open  up  the  local  exchange  to  competition.  And  in  return,  they’ll 
be  let  into  long  distance.  The  truth  is  that  any  of  us  could  this  afternoon  go  and 
start  a  long-distance  business  from  scratch  in  our  garage  that  could  easily  serve  res¬ 
idential  and  small  business  customers.  It’s  local  that’s  hard.  And  that’s  why  the  Act 
of  1996  was  about  opening  local  markets.  And  it  appears  that  Congress  believed 
that  the  RBOCs  would  not  be  properly  incented  to  open  up  local  if  they  first  re¬ 
ceived  approval  to  offer  long  distance. 

Where  are  we  in  pursuing  that  goal?  Not  very  far — it  seems.  In  Exhibit  1,  we 
present  the  RBOC  lines  lost  to  resale  and  unbundling  as  of  the  most  recent  quarter. 
Three  years  and  one  month  after  passage  of  the  act,  the  highest  market  share  losers 
so  far  are  BellSouth  and  US  West,  with  about  2.7%  each  lost  to  resale  and 
unbundling,  followed  by  SBC  with  2.6%,  Ameritech  with  2A7c>  and  Bell  Atlantic  with 
1.9%.  Not  very  impressive.  What's  more,  if  you  cut  more  finely,  you’ll  find  that  busi¬ 
ness  line  losses  are  in  the  3^%  range,  but  that  residential  share  loss  is  holding 
at  about  1%.  And  while  the^se  numbers  don’t  include  loss  to  earners  serving  cus¬ 
tomers  on  their  own  facilities,  since  the  RBOCs  can’t  or  won’t  break  out  the  data, 
we  strongly  believe  that  at  best  you’re  talking  about  an  incremental  2-4  points  of 
share  loss.  And  at  least  95%  of  that  relates  to  business  customers,  again  leaving 
residential  to  about  1%. 

Why?  First,  because  while  business  lines  represent  only  about  35%  of  total  access 
lines,  they  nonetheless  drive  about  three  quarters  of  RBOC  profit  due  to  the  indus¬ 
try's  strange  and  artificial  pricing  structure.  Residential  lines  are  nearly  profitless, 
and  are  geographically  dispersed,  while  subsidy-laden  business  lines  are  extremely 
i'icli,  and  are  geographically  clustered  in  small  areas.  So  no  one  approaching  the  in¬ 
dustry  fresh  as  a  competitor  would  ever  try  to  attack  the  residential  market,  espe¬ 
cially  if  it  required  the  deployment  of  expensive  facilities.  Second,  as  wee’ll  see,  with 
the  exception  of  AT&T,  no  single  long  distance  company  has  sufficient  consumer  ex¬ 
posure,  and  therefore  sufficient  fear,  to  make  the  expensive  investments  necessary 
to  enter  residential  on  a  large  scale. 

Now,  the  reality  is  that  the  initial  market-opening  strategy  pushed  by  the  FCC 
in  1996  and  1997 — a  highly  discounted  form  of  resale  known  as  rebundling,  or  the 
unbundled  network  element  platform  (IJNE-P) — would  have  drawn  all  of  the  LD 
companies  into  residential  since  it  offered  about  a  35%  average  discount,  which  most 
could  have  at  least  broken  even  on.  That’s  worth  doing  if  the  bundling  in  of  a  local 
service  product  seives  to  hang  onto  profitable  long  distance  customers  longer.  But 
the  RBOCs  believed  that  even  long  distance  entry  wasn’t  worth  the  price  of  UNE- 
P.  So  they  decided  not  to  pursue  it — and  indeed  had  it  overturned  by  the  Eighth 
Circuit  in  mid- 1997.  Ai\d  even  though  it  would  cost  them  long-distance  entry,  the 
RBOCs  were  content  to  grow  earnings  in  double  digits  based  upon  the  strength  of 
the  local  markets.  At  the  same  time,  numerous  strategies  were  employed  to  skirt 
the  271  entry  process:  the  Qwest  joint-marketing  deals  with  US  West  and 
Ameritech,  and  tne  famous  “Bill  of  Attainder”  arguments  put  forth  in  tw^o  circuits 
that  attempted  to  have  the  inter-LATA  restrictions  declared  unconstitutional. 

For  their  parts,  bereft  of  UNE-P,  each  of  the  major  long-distance  companies  at¬ 
tempted  to  offer  plain  vanilla  resale  of  local  reside  tial  service — at  about  a  third  the 
effective  discount  of  UNE-P — but  quickly  found  that  you  couldn’t  lose  a  bit  on  the 
margin  and  make  it  up  in  the  volume.  So  they  stopped  trying,  and  the  industry  en¬ 
tered  a  two-year  truce,  particularly  with  respect  to  residential. 

The  one  with  the  problem,  though,  was  AT&T.  That  is,  the  company  knew  well 
that  eventually  the  RBOCs  would  enter  long  distance.  When  they  did,  they  would 
easily  add  a  long  distance  component  to  the  existing  local  service.  And  AT&T,  with 
its  $23  billion  consumer  long  distance  business — unable  to  offer  a  bundle  that  in¬ 
cluded  local  service — would  simply  get  crushed.  That  simple  and  sad  reality  led  the 
company  to  purchase  TCI — a  strategy  that  caused  the  company  to  invest  $40  billion 
and  to  dilute  its  earnings  severely — in  the  process  crushing  the  stock  for  several 
months — all  in  pursuit  of  a  path  into  the  home  for  local  service. 
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Make  no  mistake  about  it.  AT&T  didn’t  buy  TCI  because  it  liked  the  cable  busi¬ 
ness.  It  bought  TCI  for  defensive  reasons,  for  fear  of  getting  crushed  in  consumer 
long  distance  by  the  RBOCs  if  it  couldn’t  offer  a  bundle  that  included  local  service. 
Second,  because  AT&T  is  a  national  company  and  TCI  is  regional,  AT&T  couldn’t 
stop  with  TCI.  Thus,  the  company  went  about  pursuing  joint  ventures  with  other 
cable  companies  in  order  to  get  access  to  enougn  homes  to  make  a  difference.  But 
those  deals  were  hard  to  come  by,  with  only  Time  Warner  coming  close  among  large 
cable  companies.  And  that’s  despite  AT&Ts  willingness  to  pay  upfront  fees  for  ac¬ 
cess,  and  to  foot  nearly  all  of  the  capital  expenditures — about  $500  per  subscribing 
home  on  average  over  the  next  5  years,  or  somewhere  between  $9  billion  and  $12 
billion,  not  including  the  cost  of  upgrading  TCI’s  lines  to  support  two-way  digital 
services  (another  $2-3  billion)  to  roll  out  on  a  nationwide  basis. 

Moreover,  it  was  the  difficulty  in  clinching  cable  resale  deals  that  forced  the  com¬ 
pany  to  ^again  dilute  its  earnings,  this  time  spending  $60  billion,  to  acquire 
MediaOne,  which  despite  its  relatively  small  footprint,  nonetheless  holds  the  key  to 
cementing  the  national  footprint,  since  it  will  ultimately  lead  to  resale  deals  with 
Comcast  and  a  finalization  of  the  Time  Warner  deal.  Taken  in  sum,  the  creation 
of  this  strategy  is  plainly  and  simply  the  first  fruit  of  the  Act  of  1996 — the  only 
large-scale  strategy  being  pursued  by  any  telecom  company  that  will  bring  residen¬ 
tial  competition  to  the  local  exchange. 

What  has  this  to  do  with  open  access  to  broadband  cable?  Everything.  Because 
when  you  spend  an  average  of  $3,300-3,400  a  subscriber  to  acquire  cable  companies, 
then  add  $150  a  home  passed  to  enable  two-way  services,  then  spend  $500  a  sub¬ 
scriber  for  those  that  take  local  telephone  service,  you’ve  got  to  get  a  return  on  your 
capital.  And  the  combination  of  basic  cable  and  local  telephone  won’t  come  close  to 
driving  that  return.  Only  the  inclusion  of  incremental  growth  services  like  high¬ 
speed  data  give  you  a  prayer.  And  according  to  several  leading  analysts,  even  that 
won’t  be  enough.  So  the  fate  of  broadband  services  is  critical.  And  to  the  extent  that 
AT&Ts  ability  to  drive  an  adequate  return  on  broadband  services  is  threatened  by 
the  unknown  economics  that  regulators  and  legislators  could  mandate  in  open  cable 
access.  Wall  Street  will  deny  AT&T  and  all  other  cable  companies  the  capital  to 
build  the  broadband  pipe.  I  would  be  the  first  to  downgrade  my  buy  recommenda¬ 
tion  on  AT&T  through  the  creation  of  that  uncertainty. 

How  do  we  respond  to  the  concerns  of  the  major  players? 

Argument:  AOL  could  be  denied  access  at  will  to  the  cable  plant. 

Let’s  note  a  few  facts: 

•  The  company  currently  has  16  million  online  customers  versus  under  800,000 
at  the  cable  companies  in  total;  so  clearly  it  will  be  some  time  before  the  com¬ 
pany  is  marginalized  by  the  activities  of  cable 

•  AOL  has  already  struck  resale  deals  for  broadband  xDSL  access  on  a  commer¬ 
cial  basis,  including  volume  discounts,  with  Bell  Atlantic  and  SBC.  We  believe 
that  more  RBOC  deals  are  in  the  works.  So  the  company  will  have  broadband 
access  to  tens  of  millions  of  homes  over  the  next  12  months.  That’s  not  to 
mention  commercial  deals  struck  with  satellite. 

•  AOL’s  service  is  a  proprietary'  one.  Customers  of  other  Internet  Ser\dce  Pro¬ 
viders  (ISPs)  are  denied  access  to  AOL’s  content;  in  addition  the  company  ap¬ 
pears  to  be  opposed  to  any  attempt  to  regulate  the  internet — except  as  re¬ 
gards  open  access  to  cable  plant.  So  there  is  an  issue  of  consistency. 

•  We  believe  that  AOL  can  and  should  pursue  commercial  deals  with  cable,  and 
that  such  deals  could  be  extremely  beneficial  to  both  sides. 

•  Finally,  any  one  of  the  ISPs,  including  AOL,  could  elect  to  invest  capi^l  and 
gain  local  franchise  approval  to  overbuild  the  existing  cable  plants,  just  as 
Ameritech  has  done  in  parts  of  Chicago  and  Detroit  and  a  number  of  munici¬ 
palities  have  done  elsewhere  in  the  country. 

Argument:  the  RBOCs  are  being  treated  unfairly  since  they  have  to  unbundle  and 

resell  their  plant  while  cable  is  not  yet  subject  to  similar  obligations. 

There  is  an  inequity  in  the  regulation  of  the  two  industries.  But  we  would  argue 
that  the  long-term  solution  to  the  problem  is  the  eventual  deregulation  of  the 
RBOCs  in  the  high-speed  data  area,  not  regulation  of  the  fledgling  cable  high-speed 
industry. 

Several  other  key  points: 

(1)  DSL  Deployment  Depends  on  Cable  Modem  Deployment:  It  is  precisely  the 
AT&T  national  cable-telephony  strategy,  along  with  the  general  ag^essive 
investment  posture  of  the  other  cable  companies  with  respect  to  high-speed 
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data  deployment  that  has  driven  the  RBOCs  to  begin  to  aggressively  deploy 
xDSL,  Indeed  that  technology  has  been  around  for  several  years  and  the 
RBOCs  have  been  very  slow  to  deploy  it  until  recently,  especially  since  it 
represents  the  threat  of  cannibalization  of  the  RBOC’s  $5  billion  private  line 
business,  which  offers  similar  speed  services  for  a  fraction  of  the  price. 

(2)  RBOC  Push  Toward  Ubiquity  Depends  on  Cable  Modem  Deployment:  Only 
40-507r  of  RBOC  access  lines  are  currently  addressable  with  xDSL  given 
line  lengths  and  the  presence  of  certain  splicing  and  multiplexing  tech¬ 
nologies  on  many  access  lines  that  preclude  xDSL  deployment.  To  address 
this  problem,  the  RBOCs  will  have  to  spend  $8-12  billion  over  the  next  sev¬ 
eral  years  to  push  fiber  further  down  into  the  neighborhood  to  enable  ubiq¬ 
uitous  xDSL  deployment.  Such  investments  are  only  now  being  announced, 
and  are  clearly  driven  by  the  desire  not  to  lose  the  market  to  cable  modems. 
In  the  absence  of  a  cable  modem  threat,  these  incremental  investments  are 
unlikely  to  be  made,  certainly  not  on  the  accelerated  basis  now  being  con¬ 
templated.  Moreover,  more  aggiessive  RBOC  spending  will  be  met  with  fur¬ 
ther  cable  investment.  Few  things  will  prove  better  for  the  consumer  than 
a  battle  to  bring  broadband  to  the  home. 

(3)  AT&T  &  Cable  Open  to  Negotiations:  AT&T  and  other  cable  companies  have 
made  clear  that  they  are  open  to  commercial  relationships  with  ISPs  such 
as  AOL.  Indeed  they’d  be  crazy  not  to  strike  deals,  and  Wall  Street  is  push¬ 
ing  them  to  do  so  quickly,  if  only  to  end  the  reign  of  that  killer  of  stocks 
called  “regulatory  risk” — but  more  so  because  it’s  good  business  to  have  as 
many  people  selling  your  services  as  possible  if  the  terms  are  reasonable. 
A  vibrant  commercial  resale  market  would  obviate  the  need  for  regulated 
unbundling. 

(4)  Why  Regulate  a  Fledgling  Industry  Now  When  You  Can  Do  it  Later?  The 
real  fear  is  that  cable  behaves  with  respect  to  broadband  services  the  way 
it  did  in  programming  (where  anti-competitive  behavior  led  to  regulation  in 
the  early  1990s).  The  FCC  policy  has  been  to  say:  “We’ll  leave  you  alone  for 
now  .  .  .  but  we  re  watching.”  This  shot  across  the  bow  has,  in  our  view, 
been  noted  by  cable  managements.  We  recognize,  however,  the  need  of  the 
FCC  to  be  assured  that  the  technical  systems  being  established  today  will 
not  practically  preclude  regulation  to  counter  any  actual  anti-competitive 
abuses  should  they  occur  years  from  now.  It  is  in  the  province  of  the  FCC 
to  be  certain  that  the  design  of  the  billions  of  dollars  of  hardware  and  sys¬ 
tems  being  installed  by  cable  now  allow  for  the  consideration  of  regulation 
of  high  speed  data  at  the  system  level  in  the  future  if  anti-competitive 
abuses  occur.  I  know  my  colleague  Tom  Wolzien  will  be  discussing  this  issue 
in  his  comments  at  the  FCC  on  July  8th. 

At  the  end  of  the  day,  the  question  comes  down  to  one  oLa  policy  choice.  In  our 
opinion,  the  first  goal  of  the  Telecom  Act  is  local~and  especially  residential  local- 
competition.  Without  an  ability  to  buttress  with  incremental  broadband  services  the 
huge  expenditui'es  required  (mostly  of  AT&T)  to  roll  out  competitive  local  telephone 
seiwice,  local  telecom  competition  won’t  ever  come.  In  turn,  the  presence  of  a  vibrant 
cable  investment  posture  in  broadband  semces  depends  upon  the  perceived  ability 
to  generate  returns  on  capital.  To  the  extent  that  those  returns  could  be  curtailed 
by  regulation,  cable  won’t  build.  To  the  extent  that  the  cable  build  is  slowed  or 
stopped,  the  RBOCs  will  slow  their  finally-accelerating  broadband  deployment — 
that' s  the  rational  thing  to  do.  No  one  wants  to  deploy  capital  for  the  sake  of  being 
popular,  especially  when  it  dilutes  earnings  or  risks  cannibalization  of  other  serv¬ 
ices.  So  in  many  ways,  the  choice  is  between  two  major  broadband  buildouts  in  com¬ 
petition  (in  addition  to  several  niche  competing  access  technologies  like  MMDS, 
LMDS  and  DBS  and  standard  wireless)  or  no  major  broadband  buildout.  And  with 
it,  no  local  telephone  competition. 

Finally,  on  the  subject  of  RBOC  inter-LATA  relief  wdth  respect  to  data  sendees: 
Again,  the  question  is  one  of  policy  goals.  For  the  past  2V'^  years  the  RBOCs  were 
mostly  content  to  sit  out  long  distance  entry  as  long  as  local  wasn’t  threatened.  All 
that  changed  with  the  new  AT&T  cable-telephony  strategy,  which  holds  the  possibil¬ 
ity  that  AT&T  could  reach  the  consumer  with  a  bundled  offering  (local,  long  dis¬ 
tance,  data  and  video)  before  the  RBOC  does.  Now,  numerous  RBOCs  have  decided 
that  UNE-P  might  be  worth  the  price  of  admission  to  long  distance  after  all. 

What’s  the  risk  of  allowing  for  an  easing  of  the  restriction  on  data?  It  depends 
on  what  you  think  is  driving  the  RBOCs  tow^ard  market  opening.  In  our  opinion, 
over  the  next  5  years,  607  of  the  growTh  in  telecom  seiwices  revenue  will  be  driven 
by  local  and  long  distance  data  and  Internet  products.  Local  and  long  distance  voice 
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products,  on  the  other  hand,  will  drive  only  about  15%  of  growth,  despite  making 
up  two-thirds  of  the  total  telecom  pie  (Exhibit  2). 
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More  to  the  point,  focusing  on  inter-LATA  services  only  (including  long-distance 
voice,  long-distance  data  and  internet  services — which  RBOCs  are  precluded  from 
offering),  about  85%  of  all  inter-LATA  growth  over  the  next  five  years  is  expected 
to  come  from  data  and  internet  products.  Only  15%  is  expected  to  come  from  long¬ 
distance  voice  (Exhibit  3).  Thus  it  should  be  rather  clear  that  data  is  the  key  to 
inter-LATA  growth  in  the  future. 
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So  the  question  is  rather  simple:  if  the  RBOCs  are  allowed  into  inter-LATA  data, 
thus  gaining  access  to  85%  of  all  inter-LATA  growth  even  without  access  to  tradi¬ 
tional  long  distance  voice — are  they  likely  to  be  proactive  in  opening  up  the  $90  bil¬ 
lion  local  market  in  order  to  gain  access  to  the  other  15%  of  the  growth?  The  answer 
to  this  question  should  help  you  determine  the  proper  course  of  action  toward 
achieving  your  policy  goals. 

Mr.  Hyde.  Mr.  Kimmelman. 

STATEMENT  OF  GENE  KIMMELMAN,  CODIRECTOR, 
WASHINGTON  OFFICE,  CONSUMERS  UNION,  WASHINGTON,  DC 

Mr.  Kimmelman.  Thank  you,  Mr.  Chairman.  On  behalf  of  Con¬ 
sumers  Union,  I  want  to  thank  you,  Mr.  Conyers,  members  of  the 
committee  for  inviting  us.  I  want  to  particularly  thank  you  for  set¬ 
ting  up  a  panel  this  way.  I  know  it  is  unwieldy  for  the  members 
to  have  this  large  a  panel,  but  it  truly  is  a  democratizing  process 
to  have  all  the  points  of  view  present.  So  I  commend  you  for  struc¬ 
turing  the  hearing  this  way. 

I  want  to  take  the  opportunity — it  doesn’t  happen  very  often — to 
indicate  that  I  agree  with  virtually  everything  Mr.  Barr  said.  We 
haven’t  often  been  on  the  same  side  of  issues.  And  I  find  it  a 
unique  opportunity  to  hear  Mr.  Jacobs’  “buy”  and  “sell”  advice  at 
a  Judiciary  Committee  hearing.  It  certainly  is  not  the  norm. 

And  I  concur  in  what  Mr.  Jacobs  described  as  what  appears  to 
be  what  happened  with  AT&T.  But  I  must  indicate  to  you  from  a 
consumer  perspective  there  really  is  something  wrong,  something 
fundamentally  wrong  when,  in  order  for  a  cable  company,  whether 
it  is  owned  by  AT&T  or  anyone  else,  to  move  into  new  markets,  to 
say  it  must  price  gouge  cable  customers  or  overcharge  for  high¬ 
speed  Internet  access. 
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And  there  is  something  equally  wrong  if  a  local  phone  company 
in  order  to  expand  into  new  markets  has  to  say,  oops,  we  can’t 
stand  by  those  obligations  in  a  law  passed  3  years  ago  to  open  up 
our  networks  to  local  telephone  competition  which  is,  I  believe, 
what  that  whole  law  was  designed  to  accomplish. 

We  have  heard  this  morning  a  lot  of  very,  very  eloquent  yammer¬ 
ing  about  competition  and  billions  of  dollars  in  capital.  But  there 
is  something  really,  really  wrong  when  six  of  the  eight  large  tele¬ 
phone  companies  are  allowed  by  our  antitrust  officials  to  consoli¬ 
date  into  two  companies,  together  serving  about  two-thirds  of  all 
consumers  and  through  acquisitions  cable  companies  united  into 
one  company  serving  almost  60  percent  of  all  cable  customers. 

And  there  is  something  even  more  wrong  when,  on  the  dollar 
side  for  the  consumers,  you  see  $3  or  $4  billion  of  excess  charges 
a  year  by  cable  companies  above  competitive  pricing  and  you  see 
$5  billion  in  new  charges  on  people’s  monthly  telephone  bills  since 
the  Telecom  Act  was  passed.  So  we  believe  it  is  time  to  revisit  this 
law  for  consumers  to  seek  modifications  in  the  law,  to  stop  these 
inappropriate  rate  hikes,  and  to  correct  v/hat  is  going  wrong, 

I  would  suggest  one  very  simple  principle,  consumer  principle, 
for  you  as  to  consider  in  reviewing  this  legislation.  We  believe  we 
need  comparable  public  obligations  for  the  transmission  of  the  most 
important  telecommunications,  cable  television  and  Internet  serv¬ 
ices  until  vibi'ant  competition  develops  throughout  the  market,  not 
just  for  high-end  customers  but  throughout  the  market  for  all  con¬ 
sumers. 

So  we  look  very  favorably  on  the  portions  of  the  Goodlatte-Bou- 
cher  legislation  that  would  subject  the  cable  wire  to  comparable  ob¬ 
ligations  to  the  telephone  wire,  and  we  believe  that  there  is  more 
that  can  be  done  to  ensure  fair  pricing  of  cable  services  and  high¬ 
speed  Internet  access. 

On  the  other  hand,  we  do  have  considerable  concerns  about  the 
provisions  in  the  legislation  that  we  fear  could  enable  local  phone 
companies  to  circumvent  many  of  the  obligations  in  the_1996  act 
related  to  opening  up  their  markets  to  local  competition.  I  think 
Mr.  Salsbury  stated  it  quite  succinctly  and  with  the  appropriate 
analysis. 

So  we  look  forward  to  working  with  the  committee,  with  the 
sponsors  of  the  legislation  to  improve  this  legislation  to  make  sure 
it  meets  consumers’  needs.  And  most  importantly,  we  urge  this 
committee  to  act  to  begin  addressing  the  problems  with  the  1996 
act.  Please  don’t  wait.  With  prices  going  up  and  up  and  up  and  con¬ 
solidation  gobbling  up  virtually  every  potential  competitor  in  sight 
around  these  industries,  we  cannot  afford  to  wait  longer  to  address 
consumers’  needs.  Thank  you. 

Mr.  Hyde.  Thank  you  veiy  much  Mr.  Kimmelman, 

[The  prepared  statement  of  Mr.  Kimmelman  follows:] 
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Prepared  Statement  of  Gene  Kimmelman,  codirector,  Washington  office, 
Consumers  Union,  Washington,  DC 

I.  INTRODUCTION 

Consumers  Union  ^  believes  it  is  time  for  Congress  to  address  the  shortcomings 
of  the  Telecommunications  Act  of  1996.2  With  cable  television  rates  soaring  and 
many  telephone  charges  on  the  rise,  the  majority  of  consumers  are  not  receiving  the 
benefits  that  Congress  promised  through  elimination  of  traditional  ownership  and 
price  regulation  in  telecommunications  markets.  We  therefore  welcome  Representa¬ 
tives  Goodlatte’s  and  Boucher’s  interest  in  proposing  legislation  designed  to  deal 
with  the  realities  of  today"'  marketplace 

The  Goodlatte  and  Bou*.  ?r  bills,  h.R.  1685  (“Internet  Growth  and  Development 
Act  of  1999”)  and  H.R.  Ibcj  (“Internet  Freedom  Act”)  include  important  consumer 
protection  provisions  that  would  make  the  emerging  world  of  high-speed  Internet 
services  more  open  to  consumer  choice  and  competition.  However  the  bills  also  con¬ 
tain  a  number  of  provisions  regarding  digital  services  offered  by  local  telephone 
companies,  which  we  believe  require  significant  modification  to  ensure  that  they  do 
not  open  the  door  to  anticompetitive  or  unfair  practices.  In  addition  to  working  with 
the  bills’  sponsors  to  address  these  concerns,  Consumers  Union  will  suggest  addi¬ 
tional  changes  to  the  Telecommunications  Act  which  we  believe  are  necessary  to  en¬ 
sure  fair  pricing  for  cable  and  telephone  services  while  we  wait  to  see  if  these  mar¬ 
kets  become  more  competitive. 

II.  RISING  PRICES  IN  TODAY’S  MARKET 

Contrary  to  the  goals  of  the  Telecommunications  Act,  consumers  face  rising  prices 
and  extremely  limited  competitive  choice  for  numerous  television  and  telephone 
sei-vices.  Since  passage  of  the  Act  in  February  1996,  cable  TV  rates  have  risen  about 
'23  percent,  more  than  three  times  the  rate  of  inflation  during  that  period.^  Despite 
significant  growth  in  the  satellite  industry,  the  high  price  of  purchasing  a  satellite 
dish,  expensive  installation  charges  and  the  inability  to  provide  local  broadcast  sig¬ 
nals  have  enabled  cable  to  avoid  price  competition  from  satellite  providers.  On  the 
other  hand,  the  few  consumers  who  have  a  choice  of  cable  service  from  two  provid¬ 
ers  (head  to-head  competition  from  two  cable  companies  or  one  cable  and  one  tele¬ 
phone  company)  receive  approximately  the  same  programming,  new  sendees  and  in¬ 
frastructure  upgrades  for  about  14  percent  less  than  cable  monopolies  charge.*^  If 
cable  monopolies  were  limited  to  charging  these  competitive  prices  throughout  the 
country,  consumers  would  save  about  a  $4  billion  a  year. 

The  picture  for  some  telephone  rates  is  starting  to  look  almost  as  bad  as  for  cable. 
Federal  Communications  Commission  (FCC)  pricing  policies  have  resulted  in  new 
“line-item”  charges  on  phone  bills  that  will  cost  consumers  almost  $5  billion  a  year 
starting  in  July  (See  Attachment  A).  New  universal  service  fees,  subscriber  line 
charges,  federal  access  fees,  and  number  portability  charges  are  requiring  the  aver¬ 
age  single-line  customer  to  pay  $3.01  per  month  more,  and  consumers  with  two  lines 
$7.39  per  month  more  for  phone  service,  before  they  place  a  call.  These  figures  do 
not  include  new  monthly  minimum  charges  assessed  by  long  distance  companies 
like  AT&T  and  MCI,  which  require  consumers  to  pay  $3.00  to  $5.00  a  month  even 
if  they  make  no  calls,  or  less  than  $3.00/$5.00  worth  of  calls.  While  large-volume 
Jong  distance  users  are  finding  competitive  options  and  declining  per-minute  prices, 


^Consumers  Union  is  a  nonprofit  member.ship  organization  chartered  in  1936  under  the  laws 
of  the  State  of  New  York  to  provide  consumers  with  information,  education  and  counsel  about 
good,  scrv’ico.s,  health,  and  personal  finance;  and  to  initiate  and  cooperate  with  individual  and 
group  efforts  to  maintain  and  enhance  the  quality  of  life  for  consumers.  Consumers  Union’s  in¬ 
come  is  solely  derived  from  the  sale  of  Cofisurner  Reports,  its  other  publications  and  from  non¬ 
commercial  contributions,  grants  and  fees.  In  addition  to  reports  on  Consumers  Unions  own 
product  testing.  Consumer  Reports  w'ith  approximately  4.5  million  paid  circulation,  re^larly, 
carries  articles  on  health,  product  safety,  marketplace  economics  and  legislative,  judicial  and 
regulatory  actions  which  affect  consumer  welfare.  Consumers  Union’s  publications  carry  no  ad¬ 
vertising  and  receive  no  commercial  support. 

^Public  Law  104-104,  110  Stat.  56  (1996) 

■^Source:  Bureau  of  Labor  Statistics  Cable  Consumer  Price  Index  and  Consumer  Price  Index- 
All  Urban  Consumers 

Un  the  Matter  of  Implementation  of  Section  3  of  the  Cable  Television  Consumer  Protection, 
and  Competition  Act  of  1992,  REPORT  ON  CABLE  INDJSTRY  PRICES,  MM  Dkt.  No.  92-266, 
May  7,  1999,  at  3 
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consumers  who  make  less  than  30  minutes  of  interstate  long  distance  calls  per 
month  have  seen  their  rates  double  since  passage  of  the  Act.^ 

in.  MARKET  CONCENTRATION 

Failure  of  our  antitrust  authorities  to  take  an  aggressive  stance  against  tele¬ 
communications  and  cable  mergers  has  contributed  to  a  bleak  picture  for  the  devel¬ 
opment  of  local  telephone,  cable  and  increased  long  distance  competition.  The  Jus¬ 
tice  Department’s  Antitrust  Division  is  in  the  process  of  allowing  six  of  the  eight 
big  local  telephone  companies  (GTE  and  the  Bell  Companies)  to  merge  into  two 
giant  super-regional  monopolies.  Afler  gobbling  up  Pacific  Telesis  and  Ameritech, 
SBC  will  control  about  one-third  of  all  telephone  lines  into  consumers’  homes.  Simi¬ 
larly,  with  the  acquisition  of  NYNEX  and  GTE,  Bell  Atlantic  will  control  another 
third  of  the  country’s  local  phone  lines.  These  were  the  companies  that,  during  con¬ 
sideration  of  the  Telecommunications  Act,  claimed  they  would  be  “seven  new  com¬ 
petitors”  in  long  distance  and  other  markets. 

In  response  to  this  massive  local  telephone  consolidation,  AT&T  has  purchased 
substantial  ownership  stakes  in  cable  television  companies  that  serve  about  60  per¬ 
cent  of  all  households  in  the  country’  Through  its  merger  with  Telecommunications 
Inc.  and  proposed  purchase  of  MediaOne,  AT&T  will  dominate  not  only  the  majority 
of  cable  wires,  but  also  the  major  high-speed  Internet  access  providers  (@Home  and 
Roadrunner)  and  control  more  than  60  cable  television  channels.*^  Despite  AT&T’s 
stated  goal  of  expanding  its  cable  business  into  the  local  telephony  market,  the  fact 
that  the  underlying  cable  monopoly  is  not  subject  to  any  limits  on  pricing  (unlike 
the  local  telephone  monopoly)  and  is  not  subject  to  common  carriage/nondiscrimina¬ 
tion  requirements  (unlike  the  local  telephone  monopoly),  makes  this  consolidation 
particularly  troubling  for  consumers. 

It  is  important  to  note  that,  while  everyone  expects  the  telephone  and  cable  wires 
some  day  to  offer  the  same  set  of  services  in  competition  with  each  other,  they  do 
not  compete  today!  Without  enormous  infrastructure  investments,  elimination  of 
technical  barriers,  and  experimentation  with  network  management  of  bundled  serv¬ 
ices,  cable  and  local  telephone  companies  cannot  effectively  compete  against  each 
other.  And  no  one  else  is  even  close  to  them,  measured  either  by  technical  or  finan¬ 
cial  standards,  to  serve  as  a  mass  market  competitor  for  the  most  important  tele¬ 
phone,  television  and  Internet  services.  We  mav  therefore  be  experiencing  an  enor¬ 
mous  consolidation  that,  at  best,  yields  a  duopoly.  What  does  this  mean  for  consum¬ 
ers? 


IV.  THE  DIGITAL  DIVIDE 

In  a  report  we  released  with  the  Consumer  Federation  of  America  in  February^, 
we  found  that  at  least  one-half  and  as  many  as  three-quarters  of  all  consumer  do 
not  generate  enough  revenue  opportunity — because  of  their  small  local,  long  dis¬ 
tance,  wireless,  caWe  and  Internet  consumption — to  be  attractive  to  the  companies 
seeking  to  expand  into  these  markets.  This  fact  is  unlikely  to  change  in  the  foresee¬ 
able  future.  Therefore  all  the  talk  of  deregulation  designed  to  spur  investment  in 
new  infrastructure  and  advanced  services  may  do  little  or  nothing  for  the  needs  and 
desires  of  the  vast  majority  of  the  consumer  market.  Our  report  demonstrates  that 
cable,  local  phone  and^long  distance  companies  are  only  likely  to  compete  for  the 
top  20%  of  the  consumer  market.  Market  forces  are  not  strong  enough  to  prevent 
a  growing  world  of  telecommunications  haves  and  have-nots. 

V.  IT  IS  TIME  FOR  CONGRESS  TO  ACT 

If  neither  antitrust  officials  nor  the  FCC  are  willing  to  stop  the  telecommuni¬ 
cations  consolidation  juggernaut,  it  is  imperative  that  Congress  step  in  to  establish 
comparable  public  obligations  for  the  two  wires  that  may  some  day  be  in  a  position 
to  compete  for  the  most  important  telecommunications,  Internet  and  television  serv¬ 
ices.  We  believe  the  Telecommunications  Act  should  be  adjusted  to: 

(1)  protect  against  inflated  pricing  of  monopoly  telephone  and  cable  services; 


‘'‘Industry  Analysis  Division,  Common  Carrier  Bureau,  Federal  Communications  Commission, 
REFERENCE  BOOK  OF  R-\TES,  PRICES,  INDICES  AND  EXPENDITURES  FOR  TELE¬ 
PHONE  SERVICE,  June  1999  at  Table  2.4. 

®In  the  Matter  of  Annual  Assessment  of  the  Status  of  Competition  in  Markets  for  the  Delivery 
of  Video  Programming,  FIFTH  ANNUAL  REPORT,  CS  Dkt.  No.  98-102,  Dec.  23,  1998  at  Ap¬ 
pendixes  C  and  D. 

■^Dr.  Mark  Cooper  and  Gene  Kimmelman,  “The  Digital  Divide  Confronts  the  Telecommuni¬ 
cations  Act  of  1996,”  Consumers  Union  and  Consumer  Federation  of  America,  February  1999. 
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(2)  ensure  that  monopoly  telephone  and  cable  services  do  not  subsidize  other 
services; 

(3)  prevent  either  telephone  or  cable  companies  that  have  market  power  as  a 
result  of  their  transmission  facilities  from  discriminating  in  any  way  against 
consumers  or  independent  vendors  who  must  rely  on  those  companies' 
transmission  facilities  to  offer  services  to  the  public;  and 

(4)  ensure  that  low-volume  telecommunications  users  (including  long  distance 
customers)  are  not  overcharged  for  their  limited  communications  nef)ds. 

VL  THK  GOOni^TTE  AND  BOUCHER  BILES 

H.R.  1685  and  1686  offer  a  good  starting  point  to  begin  addressing  inappi’opriate 
regulatory  advantages  the  cable  wire  has  over  the  telephone  wire.  Consumers  Union 
supports  efforts  to  ensure  that  cable  TV  monopolies  cannot  use  their  dominance  in 
the  transmission  of  high-speed  Internet  access  to  discriminate  against  ,)articular 
Internet  service  providers  or  inflate  prices  for  consumers.  The  bills’  prohibition  on 
anticompetitive  or  discriminating  behavior  begins  to  address  this  problem.  However, 
the  legislation  should  be  expanded  to  prohibit  cross-subsidization  and  discrimina¬ 
tory  practices  by  local  telephone  and  other  broadband  access  transport  providers  in 
services  essential  for  making  broadband  access  a  viable  mass  market  service  {e.g., 
local  telephone,  video  transmission). 

The  bills’  provisions  specifically  related  to  broadband  and  Internet  backbone  serv¬ 
ices  provided  by  local  telephone  companies  need  significant  modification  to  meet 
consumers’  needs.  Despite  the  convergence  of  telephone,  television,  and  data  (includ¬ 
ing  Internet)  services  through  the  enormous  growth  of  digital  transmission  tech¬ 
niques,  the  legislation  creates  an  artificial  “no  regulation”  zone  for  transmission  that 
mixes  voice,  data  and  video.  This  regulatory  distinction  is  simply  unworkable  in  a 
digital  world. 

In  a  world  where  virtually  all  service  providers  are  attempting  to  offer  consumers 
one-stop-shopping  for  local  phone,  wireless,  long  distance,  fax,  Internet  and  tele¬ 
vision  services — mostly  mixed  together  in  digitized  format — it  becomes  impossible  to 
separate  data  and  voice  seiwices  for  regulatory  purposes. 

Consumers  Union  supports  preservation  of  the  portions  of  the  1996  Telecommuni¬ 
cations  Act  that  will  open  local  phone  markets  to  competition.  V/e  believe  that  ef¬ 
forts  to  enhance  deployment  of  broadband  facilities  by  local  phone  companies  must 
coincide  with,  and  not  replace  efforts  to  open  the  local  telephone  market  to  competi¬ 
tion.  We  therefore  believe  the  broadband  and  Internet  backbone  provisions  of  the 
legislation  should  be  modified  to  ensure  that  efforts  to  enhance  local  telephone  com¬ 
petition  would  not  suffer.  And  where  competition  does  not  develop,  the  legislation 
must  also  ensure  that  prices  for  the  local  phone  service  that  connects  Internet  and 
other  broadband  applications  remain  reasonable  and  affordable  to  all  consumers. 

Rather  than  focus  modification  of  the  Telecommunications  Act  on  distinctions  be¬ 
tween  services — data,  voice,  video — that  are  disappearing,  we  suggest  a  different 
basis  for  revisiting  the  Act.  It  is  now  obvious  that  modest  users  of  virtually  all  com¬ 
munications  services — local  phone,  long  distance,  cable,  Internet — are  unlikely  to 
benefit  from  the  deregulatory,  market  opening  provisions  of  the  1996  Act.  In  the 
foreseeable  future,  competition  will  not  penetrate  these  low-volume  markets,  either 
for  individual  services  or  a  bundle  of  these  services  combined.  We  therefore  suggest 
modifications  to  the  Act  that  ensure  reasonable  prices  for  local  telephone,  cable  and 
long  distance  services  where  competition  does  not  exist  or  is  insufficient  to  keep 
prices  down.  Such  an  approach  would  place  greater  emphasis  on  Bell  company  entry 
into  the  residential  long  distance  market,  with  appropriate  public  oversight,  over  de¬ 
regulation  of  broadband  and  Internet  backbone  services. 

VJi.  CONCLUSION 

Consumers  Union  applauds  Representatives  Goodlatte  and  Boucher  for  initiating 
the  process  of  adjusting  the  1996  Telecommunications  Act  to  deal  with  today’s  mar¬ 
ket  realities.  As  consumers  experience  spiraling  cable  rates,  rising  monthly  tele¬ 
phone  charges,  and  the  restricted  choices  that  result  from  massive  industry  merg¬ 
ers,  it  is  obvious  that  the  Act  is  not  meeting  its  competitive  goals.  While  the  Good¬ 
latte  and  Boucher  bills  require  significant  modification,  they  provide  an  important 
starting  point  for  addressing  consumer  needs  in  today’s  market. 
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ATTACHMENT  A 


June  9,  1999 


Hon.  Thomas  Bliley, 

United  States  House  of  Representatives, 

Washington,  DC 

Dear  Representative  Bliley:  On  behalf  of  Consumers  Union,  the  Consumer 
Federation  of  America,  and  the  Texas  Office  of  Public  Utility  Counsel,  we  are  writ¬ 
ing  to  seek  your  help  in  puffing  an  end  to  the  Federal  Communications  Commis¬ 
sion’s  misguided  pricing  program  that  is  driving  up  consumers’  monthly  telephone 
bills.  With  more  than  $1  billion  a  year  in  new  charges  slated  to  begin  on  July  1, 
1999,  added  to  almost  $4  billion  a  year  that  has  already  been  added. to  consumers’ 
bills,  we  believe  it  is  time  for  Congress  to  reverse  these  regressive,  unfair  rate  in¬ 
creases  that  result  from  the  FCC’s  policies. 

Since  passage  of  the  1996  Telecommunications  Act,  the  FCC  has  embarked  on 
policies  that  have  added  $3  a  month  to  the  monthly  phone  bill  of  the  typical  single- 
Ine  residential  long  distance  customer,  and  more  than  $7  a  month  to  the  monthly 
bill  of  consumers  with  two  telephone  lines.  As  of  July  1,  this  will  amount  to  a  total 
increase  of  almost  $5  billion  per  year  on  consumers’  monthly  phone  bills,  not  includ¬ 
ing  new  minimum  charges  of  $3-5  every  month  assessed  by  long  distance  companies 
like  AT&T  and  MCI. 

At  the  time  the  Commission  initiated  this  pricing  program,  then  Chairman  Hundt 
stated  that:  “I  don’t  think  that  Congress  intended  to  have  us  raise  residential  basic 
dial  tone  .  .  .  and  I  think  I  am  reading  Congress  right  on  this.”  We  agree  with  that 
assessment,  and  therefore  cannot  understand  how  the  FCC  can  justify  the  fact  that 
its  regulatory  actions  arc  having  the  opposite  effect — the  very  effect  the  agency 
knows  Congress  did  not  intend.  This  is  nothing  short  of  regulatory  mismanagement 
at  the  expense  of  consumers  and  must  be  reversed. 

Contrary  to  Congressional  direction  to  devise  a  comprehensive  pricing  system  that 
preserves  universally  affordable,  reasonably  priced  telephone  service,  the  Commis¬ 
sion  has  embarked  on  piecemeal  policies  that  are  inappropriately  robbing  consumers 
of  about  $5  billion  a  year.  Offsetting  long  distance  rate  reductions  have  not  only 
failed  to  materialize  for  residential  customers  as  a  whole,  but  for  the  millions  of  con¬ 
sumers  who  make  few  long  distance  calls,  these  increases  in  monthly  charges  con¬ 
stitute  the  lion’s  share  of  their  bill.  And  the  FCC  is  likely  to  increase  these  charges 
to  expand  its  universal  seiwice  program.  The  Commission’s  pricing  program  calls  for 
additional  increases  in  monthly  line  charges  for  the  next  few  years  as  well. 

If  Congress  truly  did  not  want  to  see  monthly  phone  charges  go  through  the  roof, 
particularly  for  the  majority  of  consumers  who  are  relatively  low-volume  long  dis¬ 
tance  users,  something  must  be  done  to  reverse  the  FCC’s  wrong-minded  pricing 
program.  We  therefore  ask  you  to  take  the  lead  in  moving  legislation  that  would 
put  an  end  to  this  pricing  program,  and  would  require  the  FCC  to  go  back  to  the 
drawing  hoard  and  develop  a  comprehensive  proposal  to  preserv'e  universal  service 
and  move  prices  to  cost  without  adding  unfair  charges  on  consumers’  monthly  bills. 


Sincerely, 

Genk  Kimm ELMAN,  Co  Director, 
Olivia  Wcin,  Fellow  for  Economic  Justice, 
Consumers  Union. 


Mark  C()OPp:r,  Director  of  Research, 
Consumer  Federation  of  America. 
Laurie  Pappas,  Deputy  Public  Counsel, 
Texas  Office  of  Public  Utility  Counsel. 


New  Charges  on  Consumers’  Bills 

Bottom  of  the  bill  price  increases  in  the  Federal  jurisdiction  since  passage  of  the  ’96  Telecom  Act  charges  as  applied  on  consumer  bills  (residential  customers  only) 


BASIS  FOR  ASSESSING  CHARGES 

TYPE  OF  CHARGE 

CHARGES  96-98 

CHARGES  1999 

TOTAL  9&-99 

Base 

Number^ 

(million) 

,  Amount 
Monthly 

Annual 

(million) 

Amount 

Monthly 

Annual 

(million) 

Monthly 

Annual 

(million) 

Per  Account 

96 

Universal  Service^ 

$0.93 

$1,070 

$0,203 

$230 

$1.13 

$1,300 

Per  Line 

123 

Federal  Access  (PICC)^ 

$0.85 

$1,255 

'$0,633 

$930 

$1,48 

$2,185 

123 

Number  Portability^ 

$0.40 

$590 

$0.40 

$590 

Second  Lines 

27 

Subscriber  Line  Charge 

$2.50 

$810 

$2.50 

$810 

(SLC) 

Total/Average 

123 

ALL 

$2.02 

$3,130 

$1.18 

$1,750 

$3.31 

.  $4,885 

Typical  One  Line 

69 

$1.78 

$1.23 

$3.01 

$2,490 

Typical  Two  Line 

27 

$5.13 

$2.26 

$7.39 

$2,395 

1.  Line  count  is  mid-year  1999  estimate. 

2.  Universal  service  charge  is  AT&Ts’s  since  it  has  the  vast  majority  of  residential  accounts. 

3.  1999  Universal  service  charge  is  estimate  of  new  E-rate  costs. 

4.  Presubscribed  Interexchange  Carrier  Charge(PlCC)  is  AT&T’s  charge. 

5.  PICC  estimated  for  1999  is  weighted  average  of  first  and  second  lines. 

6.  Number  portability  is  weighted  average  of  all  Bell  Companies  plus  GTE. 
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Mr.  Hyde.  And  before  we  go  on  to  the  questions,  I  would  like  to 
make  a  prayerful  suggestion  that  we  be  mindful  of  the  5-minute 
limit.  We  have  many  members  here  who  want  to  participate.  If  you 
spend  your  5  minutes  making  a  statement  and  then  at  the  expira¬ 
tion  ask  a  long  convoluted  question,  then  you  have  euchred  us  out 
of  10  minutes  at  least.  And  so  again  I  appeal  to  the  judgment  of 
each  member  to  remember  they  have  5  minutes  and  I  try  to  cut 
you  off  at  the  end  of  5  minutes,  only  so  we  can  have  maximum  par¬ 
ticipation. 

Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  And  I  want  to  thank 
all  the  witnesses.  I  don’t  think  anybody  on  this  committee  would 
try  to  double  5  minutes  into  10  minutes,  but  I  am  glad  you  made 
that  observation  anyway. 

Gentlemen,  there  are  some  problems  here  that  maybe  we  will 
need  more  than  5  minutes  a  round;  we  may  need  several  rounds 
of  5  minutes  to  get  at,  because  Mr.  Vradenburg  went  to  great  pains 
to  assure  me  that  if  it’s  competition  and  consumer  protection  that 
I  want,  that  his  approach  and  this  bill’s  approach  is  the  best. 

I  remain  skeptical  after  having  listened  to  all  11,  12.  Mr. 
Kimmelman,  leaves  me  almost  in  a  state  of  mild  shock,  but  that 
we  can  go  into  later.  But  the  point  here  is  two-fold.  And  I  am  going 
to  direct  these  comments  for  as  much  as  my  5  minutes  will  go  to 
Mr.  Jacobs  and  Mr.  Salsbury  and  Mr.  Boggs. 

Isn’t  it  true  that,  first  of  all,  section  271  is  going  to  be  com¬ 
promised?  Isn’t  it  also  true  that  we  should  give  enforcement  a 
chance  before  we  start  legislating?  And  how  do  we  have  Jo  pass 
this  bill  to  get  to  the  equality  and  the  fairness  in  the  marketplace 
and  yet  give  the  consumers  a  shot,  which  they  are  not  getting  now? 
And  there  you  have  it.  And  let’s  go  at  it  as  quickly  as  we  can. 

Mr.  Salsbury.  Let  me  very  quickly  respond  that  from  MCI 
WorldCom’s  perspective,  this  is  not  a  good  deal,  trading  the  clear 
protection  of  saying  that  the  RBOCs  have  to  open  their  networks 
before  they  could  enter  these  markets  as  opposed  to  having  the  op¬ 
portunity  to  sue  them  later  on  if  they  do  something  wrong.  That 
is  a  bad  deal  for  consumers. 

So  I  agree  with  what  you  said,  Congressman  Conyers.  But,  I 
would  also  say  that  what  we  are  seeing  now  is  we  are  on  the  verge 
of  having  the  benefits  of  section  271  and  the  Telecom  Act  being 
achieved.  And  it  would  be  a  particularly  inopportune  time  now,  I 
think,  to  legislate. 

Mr.  Conyers.  Mr.  Jacobs. 

Mr.  Jacobs.  Thank  you.  When  you  mentioned  section  271  being 
compromised,  I  assume  you  mean  if  the  RBOCs  are  allowed  to  do 
data  transport  across  LATA  Jsoundaries.  In  the  written  testimony 
I  submitted,  I  put  in  two  exhibits  on  the  very  last  page.  And  these 
summarize  our  opinions  about  what  the  growth  of  the  industry  is 
going  to  be  over  the  next  5  years. 

What  you  will  see  there  is  that  if  you  actually  look  at  what  is 
driving  growth  in  the  telecom  industry  in  general,  60  percent  of 
that  growth  in  the  next  5  years  is  going  to  come  out  of  data  and 
Internet  products,  whereas  voice  is  going  to  drive  very,  very  little 
growth  at  all. 
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And  when  you  then  look  in  more  detail  at  what  is  going  on  with 
interLATA  services,  you  have  got  voice  services  and  data  services 
and  Internet  services.  If  you  look  there,  85  percent  of  the  growth 
in  all  interLATA  services  is  going  to  be  driven  by  data  and  Internet 
products  with  only  15  percent  of  the  growth  coming  out  of  voice 
products  in  the  next  5  years. 

So  the  question  is:  What  are  the  RBOCs  really  after  in  getting 
interLATA?  Now,  yes-,  you  want  to  get  in  the  voice  business,  even 
though  it  is  not  growing,  because  it  is  large.  But  if  you  want  to  talk 
about  getting  a  piece  of  the  growth,  that  is  really  the  data  prod¬ 
ucts. 

So  my  question  to  you  is,  again  from  a  policy  standpoint:  If  what 
you  are  after  is  trying  to  incent  the  RBOCs  to  open  their  markets, 
then  the  question  is  do  you  want  to  open  them  up  to  85  percent 
of  the  growth  in  the  market  without  having  to  do  so  first?  That 
would  be  my  point  on  that. 

Mr.  Conyers.  Tim  Boggs,  last  sentence. 

Mr.  Boggs.  I  will  try  to  answer  your  concern  about  consumers, 
which  I  think  really  goes  to  the  choice  question.  If  we  are  con¬ 
cerned  here  today  about  the  viability  of  DSL,  the  reality  of  opportu¬ 
nities  for  consumers  to  choose  different  options  for  broadband,  dif¬ 
ferent  from  cable,  I  would  point  to  three  developments  in  the  last 
week. 

One,  the  chief  technology  officer  of  AOL  gave  a  speech  in  which 
he  pointed  to  his  expectation,  strong  expectation,  that  we  consum¬ 
ers  will  face  a  blend  of  broadband  opportunities:  cable,  DSL,  and 
wireless.  And  he  is  putting  his  money  where  his  mouth  is.  They 
have  invested  in  the  latter  two,  and  they  intend  to  see  them  hap¬ 
pen. 

Secondly,  today,  page  1,  column  1  of  the  New  York  Times  reports 
on  the  SBC  deal  with  the  FCC  that  permits  them  to  acquire 
Ameritech.  In  the  conditions  of  that  deal,  SBC,  a  company  of  mar¬ 
ket  capitalization  of  $180  billion,  has  agreed  to  set  up  a  separate 
subsidiary  that  will  offer  DSL  aggressively  to  customers,  has  em¬ 
brace  d  that  business  plan.  They  are  not  goofing  around  in  their 
markets.  We  feel  them  breathing  down  our  necks. 

Thirdly,  to  quote  Commissioner  Powell  at  the  FCC,  a  thoughtful 
guy — he  has  looked  really  carefully  at  this;  he  doesn’t  see  that 
there  is  any  doubt  that  this  is  a  vibrant  and  competitive  market 
and  in  his  speech  on  June  15  to  a  bar  association,  he  lays  out  his 
view  of  that.  It  is  a  dynamic  speech.  I  will  send  you  all  a  copy  of 
it  because  he  is  right  on  target.  This  is  a  competitive  market.  Con¬ 
sumers  are  going  to  have  choices, 

Mr.  Hyde.  Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair.  It  seems  that  every  time  we  turn 
around  these  days,  particularly  in  our  committee,  we  have  prob¬ 
lems  revolving  around  the  role  of  the  FCC  in  a  hundred  different 
ways,  including  antitrust  merger,  whole  host  of  things;  and  I  have 
been  personally  dissatisfied  with  the  inability  to  reach  conclusions 
about  it.  I  would  like  to  try  to  reach  a  conclusion  today  on  the  roie 
of  the  FCC  in  the  current  situation  which  prompts  the  gentlemen 
from  Virginia  on  my  right  and  on  my  left  to  proceed  along  these 
lines. 


112 


General  BaiT,  could  you  apprise  me  of  what  role  does  the  FCC 
now  play,  in  your  view,  hindering  or  putting  hurdles  in  the  way  of 
the  Boucher-Goodlatte  approaches? 

Mr.  Barr.  I  think  the  FCC  is  contributing  to  the  obstacles  for 
competition  in  the  Internet  right  now.  This  is — let  me  portray  it 
this  way:  Telephone  companies  have  a  traditional  market  that  they 
are  serving.  It  is  about  a  $100  billion  market,  and  its  share  of  tele* 
communications  is  rapidly  declining.  Cable  has  a  $60*plus  billion 
market.  But  we  have  both  evolved  to  be  able  to  serve  a  third  and 
different  market  and  that  is  the  Internet.  The  Internet  is  probably 
around  a  trillion  dollar  market  in  the  near  future.  MCFs  own  vice 
chairman  says  that  by  2004,  99  percent  of  telecommunications  is 
going  to  be  Internet,  telephony  will  be  1  percent. 

So  we  started  off  as  a  penguin  in  our  telephone  market;  they 
started  off  as  an  ostrich  in  their  cable  market,  but  we  have  evolved 
into  ducks  on  the  Internet.  We  want  more  ducks.  That  is  what  this 
is  all  about. 

What  the  FCC  has  done  is  it  said,  hmm,  we  are  not  going  to  let 
the  telephone  companies  be  ducks.  We  are  going  to  use  this  as  an 
opportunity  to  take  the  old  telephone  regulations  and  apply  them 
to  the  Internet.  And  so  you  cannot  compete  on  an  even  footing  on 
the  Internet  with  the  cable  companies. 

But  then  they  turn  around  and  say  to  the  cable  companies,  oh, 
this  is  something  different  than  cable.  Even  though  you  have  open 
access  rules  that  apply  to  you,  there  was  supposed  to  be  a  design 
to  have  diversity  of  programming.  We  are  going  to  let  you  evade 
those  open  access  rules  because  we  are  now  going  to  call  this  Inter¬ 
net. 

So  you  have  this  gross  disparity  of  treatment  which  is  frustrating 
the  abilit}^  of  the  only  other  competitor  out  there,  the  telephone 
companies,  to  come  in  and  deploy  high  bandwidths. 

Mr.  Gkkas.  So  that  when  Mr.  Goodlatte  in  his  bill  actually  man¬ 
dates  that  the  commission  will  have  no  authority  with  respect  to 
this,  that  it  amounts  to  deregulation,  that  would  take  the  FCC  out 
of  the  open  access  question? 

Mr.  Barr.  Absolutely.  Let  me  just  make  a  comment  about  this 
argument  on  section  271.  It  presents  a  very  flat  policy  decision  for 
this  Congress.  Yes,  in  our  old  market,  we  are  still  functioning  as 
a  telephone  company  on  our  public  switch  network,  and  we  are  pro¬ 
hibited  by  the  bill  from  getting  into  long  distance  voice.  And  we 
still  have  those  obligations  and  we  are  spending  hundreds  of  mil¬ 
lions  of  dollars  to  try  to  retrofit  our  system,  so  instead  of  serving 
one  it  can  serve  many  suppliers.  That,  however,  is  a  dwindling 
market  which  the  long  distance  companies  say  themselves  is  going 
to  be  1  percent  of  telecommunications  by  2004. 

And  the  issue  you  have  to  face  is  to  get  an  extra  ounce  of  lever¬ 
age  to  open  up  this  increasingly  niched  market  and  get  the  maxi¬ 
mum  leverage  to  have  open  access  here  on  the  old  telephony  busi¬ 
ness,  you  are  going  to  sacrifice  competition  in  the  telecommuni¬ 
cations  market  of  the  21st  century  which  is  going  to  be  98  percent 
of  the  telecommunications. 

So  let  the  cable  guys  run  wild  with  the  Internet.  Let  them  forget 
about  open  access,  because  we  want  to  impose  the  ultimate  pres¬ 
sure  on  the  telephone  companies  to  put  in  open  access  on  the  tele- 
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phone  side.  Open  access  is  coming  on  the  telephone  side.  But  what 
can’t  wait  is  getting  that  open  access  rule  today  in  place  on  the 
Internet.  You  heard  them  say — you  heard  them  say,  you  have  to 
have  open  access  to  begin  with.  You  can’t  rely  on  litigation  after 
the  fact.  And  we  agree.  You  got  to  have  an  open  access  rule  on  the 
Internet.  Let’s  not  make  the  same  mistake  with  the  Internet  we 
made  with  telephone  and  cable. 

Mr.  Gekas.  Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 

Mr.  Hyde.  I  thank  the  gentleman.  Mr.  Berman. 

Mr.  Rogan.  Mr.  Chairman,  before  you. recognize  the  gentleman 
from  California,  may  I  make  a  unanimous  consent  request  that  the 
members  of  the  panel  be  allowed  to  submit  questions  in  writing, 
and  then  include  those  questions  and  answers  in  the  record?  Many 
of  us  have  to  leave  before  we  will  have  a  chance  to  do  questioning. 

Mr.  Hyde.  You  mean  members  of  the  committee? 

Mr.  Rogan.  Members  of  the  committee. 

Mr.  Hyde.  Would  like  to  submit  questions?  Surely,  Without  ob¬ 
jection. 

Mr,  Berman. 

Mr,  Berman.  Mr.  Cleland,  you  said  the  nature  of  investments 
will  shift  if  we  pass  this  bill.  How  will  they  shift? 

Mr.  Cleland.  Well,  right  now  the  marketplace  has  three  basic 
assumptions  about  the  cable  industry  and  that  is  number  one  they 
have  the  best  broadband  pipe  into  the  home  for  data  and  for  video. 
The  second  assumption  is  that  they  arc  not  going  to  be  open  for 
competition,  and  the  third  assumption  is  that  they  are  going  to  be 
able  to  leverage  that  power  unfettered  by  any  government  enforce¬ 
ment. 

And  so  the  marketplace  right  now,  I  think,  assumes  that  cable 
is  high-gi*owth  monopoly  and  it  doesn’t  get  any  better  than  that.  So 
that  is  the  marketplace  perception  right  now.  They  don’t  believe 
that  the  Goodlatte-Boucher  bill  will  have  a  chance  of  passing  or 
that  the  i*egulators  will  ultimately  open.  So  they  see  a  very  rosy 
outlook.  And  that  if  there  is  access  required,  there  probably  would 
be  some  type  of  pull-back  because  those  assumptions  would  be 
proven  to  be  faulty, 

Mr.  Berman.  So  that  the  opponents  of  that  part  of  Goodlatte- 
Boucher  are  correct  when  they  say  this  will  hurt  investment  in  us, 
but  your  argument  would  be  is  that  they  have  an  unfair  advantage 
at  this  point.  And  so,  yes,  it  will  hurt,  but  it  will  hurt  because  it 
will  equalize  things. 

Mr.  Ci.ELAND,  Well,  what  it  is  it  will  shift.  And  the  sense  right 
now  is  that  investment  is  encouraged  by  cable  operators  right  now. 
It  is  not  encouraged  by  Internet  or  electronic  commerce  players.  So 
right  now  we  have  a  policy  that  encourages  investment  by  the  very 
few  and  powerfully  discourages  investment  by  the  world. 

Mr,  Berman.  On  the  issue  of  the  world  that  Mr.  Jacobs  describes 
where  only  AT&T  can  provide  the  real  competition  for  local  phone 
service,  I  wonder  how  does  that  make  Mr.  Windhausen  feel,  but — 
or  I  guess  maybe  Mr.  Salsbury,  since  I  understand  part  of  your 
company  is  also  getting  into  all  of  this,  by  the  way.  As  you  get  into 
this  and  you  chip  away  at  this  market  share,  is  there  anything  that 
obligates  you  to  provide  access  to  all  Internet  service  providers? 
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Mr.  WINDK4USEN.  Well,  first  off,  Mr.  Berman,  you  are  correct 
_that  Mr.  Jacobs’  statement  that  only  AT&T  is  going  to  be  able  to 
be  a  competitor  did  not  make  me  feel  very  good.  I  represent  a  lot 
of  companies  who  are  out  there  competing  in  that  marketplace 
today.  AT&T  is  certainly  a  very  vibrant  and  strong  competitor,  but 
we  have  a  lot  of  companies  that  can  go  toe  to  toe  with  AT&T  in 
that  local  market  place  and  are  doing  that  today. 

As  to  your  substantive  question  about  any  obligation  that  we  en¬ 
counter,  the  answer  is  that  all  of  our  companies  are  common  car¬ 
riers.  And  that  means  that  we  have  an  obligation  to  serve  the  pub¬ 
lic  and  provide  transmission  for  whatever  traffic  it  is  that  consum¬ 
ers  want  to  put  on  our  systems. 

Mr.  Berman.  And  this  would  be  true  in  DSL  as  well  as  in - 

Mr.  WiNDHAUSEN.  That  is  correct.  DSL  is  just  one  of  many  data 
services  that  are  out  there — voice  and  data  and  video  services  that 
are  on  our  network  and  we  provide  services  to  any  consumer  who 
wishes  to  put  traffic  on  our  network  who  wishes  to  do  so,  and  we 
are  legally  obligated  to  do  so. 

Mr.  Berman.  I  guess  my  last  question,  we  have  heard  very  little 
talk,  just  a  brief  reference  at  the  end  of  the  whole  issue  of  the  sat¬ 
ellite  role  in  Internet.  And  we  did  notice  the  AOL  investment.  And 
is  this  the  third  way?  Is  this  a — tell  us  what  the  implications  of 
this  are  in  terms  of  broadband  quick  communication,  speedy  pas¬ 
sage  of  data. 

Mr.  Vradenburg.  I  think,  Mr.  Berman,  that  under  the  current 
state  of  technolo^es,  the  satellite  has  got  a  somewhat  clever  hybrid 
capability,  that  is,  fast  download  speeds;  but  a  telephone  return 
path  that  does  not  represent  a  true  two-way  capability-like  is  po¬ 
tentially  available  on  DSL  and  cable. 

I  think  that  potential  true  two-way  capability  off  the  satellite  is 
probably  4  to  5  years  away  in  the  consumer  marketplace.  So  I 
think  that  it  provides  a  good  but  not  fully  comparable  service,  par¬ 
ticularly  to  rural  areas  and  other  areas  that  may  not  be  served  ef¬ 
fectively  in  the  near  term  by  DSL  and  cable  modems.  And  I  think 
in  the  longer  term,  there  is  a  real  prospect  in  4  to  5  years,  which 
is  of  course  the  entire  history  of  the  Internet  to  date,  but  in  4  or 
5  years  that  there  will  be  a  two-way  capability  from  the  satellite. 

Mr.  Hyde.  Mr.  Goodlatte. 

Mr.  Cleland.  Mr.  Chairman,  could  I  add  one  point  I  think  that 
would  be  of  very  much  use  to  the  committee  and  that  is  the  chart 
that  is  at  the  end  of  my  testimony.  We  show  the  whole  broadband 
market,  essentially  the  wire  line,  wireless,  and  satellite;  and  it 
shows  what  the  opportunities  are,  where  the  subscribers  are,  and 
when  and  where  it  will  be  available.  And  that  answers  your  ques¬ 
tion  and  also  shows  us  how  fast  the  pipes  are  and  how  much  they 
cost.  It  is  on  one  page.  It  is  a  very  useful  summary  to  get  a  big 
picture  of  what  is  going  on. 

Mr.  Hyde.  Thank  you  very  much.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  I  want  to  commend 
all  of  the  witnesses  today  for  their  contribution.  I  think  this  has 
been  an  excellent  debate  and  discussion.  Mr.  Rosenblum,  I  particu¬ 
larly  want  to  welcome  AT&T.  I  want  to  make  it  clear  that  I  wel¬ 
come  AT&T’s  investment  in  rolling  out  broadband  services.  I  think 
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it  is  a  tremendous  opportunity,  and  I  want  to  see  your  company 
and  others  continue  to  do  that. 

But  I  am  very  concerned  about  the  model  that  I  perceive  that 
you  are  utilizing.  For  years  AT&T  has  been  up  here  on  Capitol  Hill 
telling  us  that  local  telephone  companies  should  open  their  lines  to 
foster  competition.  So  how  can  you  come  up  here  today  with  a 
straight  face  and  tell  us  that  we  should  deny — that  you  should 
have  the  right  to  deny  access  to  Internet  service  provider  competi* 
tors,  in  fact,  attempting  to  destroy  competition  in  the  Internet  serv¬ 
ice  market? 

Mr.  Rosenulum.  Congi^essman,  obviously  I  understand  the  ques¬ 
tion  and  sort  of  expected  it;  but  to  be  honest  with  you  I  think  there 
is  a  huge  difference  between  what  we  are  trying  to  do  and  what 
the  incumbent  telephone  companies  are  doing. 

In  general,  we  have  always  come  before  the  Congi’ess  arguing  for 
competition  and  market  forces.  In  the  case  of  the  incumbent  local 
telephone  companies  in  the  1996  Telecom  Act,  Congress  made  a 
judgment,  which  we  wholeheartedly  endorse,  that  because  of  the 
100-year  monopoly  history  of  the  local  telephone  business  and  the 
absolute  importance  to  consumers  of  getting  competition  going  in 
that  market,  a  special  set  of  rules  and  tools  would  be  applied  to 
those  companies  requiring  them  to  unbundle,  requiring  them  to 
provide  access,  at  least  until  competition  could  develop  and  market 
forces  would  then  take  over  to  assure  that  consumers  get - 

Mr.  Goodlatte.  Mr.  Rosenblum,  cable  has  not  been  around  as 
long  as  telephone  has,  but  as  long  as  it  has  been  around  in  almost 
every  community  in  this  country  that  it  exists,  it  exists  as  a  mo¬ 
nopoly.  So  why  should  there  be  a  distinction  between  the  access  to 
your  lines  which  you  want  to  have  an  exclusive  bundling  right  and 
they  don’t?  They  have  to  open  their  lines  up  to  America  Online, 
they  have  to  open  their  lines  up  to  Roanoke.com,  a  small  Internet 
service  provider  owned  by  a  local  newspaper  in  my  district,  or 
thousands  of  other  Internet  service  providers  around  the  country. 

You  want  to  have  a  completely  different  model  where  you  say, 
you  want  our  high-speed  access  to  the  Internet  which  is  50  times 
faster  than  what  they  can  offer,  great,  you  also  have  to  buy  our 
Internet  service  provider,  or  service  ©Home. 

Why  should  you  be  treated  differently  when  you  come  up  here 
constantly;  and,  in  fact,  you  are  really  arguing  the  same  thing 
today  with  regards  to  the  phone  companies:  don’t  cut  them  loose; 
don’t  let  them  compete.  Make  them  do  certain  things  to  open  up 
their  line,  but  don’t  make  us  do  it. 

How  do  you  defend  that? 

Mr.  Rosenbi.um.  Well,  Congressman,  let  me  defend  it  on  two  lev¬ 
els.  First,  I  think  it  is  not  the  case  today  that  we  are  providing  a 
closed  platform,  nor  do  we  ever  want  to  provide  a  closed  platform. 
I  think,  as  Mr.  Boggs  pointed  out  and  as  I  tried  to  in  my  com¬ 
ments,  anyone  who  uses  these  ©Home  or  Road  Runner  services 
today  can  get  on  the  Internet  without  any  restriction  or  limitation 
and  from  the  Internet  get  anywhere  the  Internet  can  take  you. 

Mr.  Goodlatte.  But  you  have  to  pay  extra. 

Mr.  Rosenblum.  Well,  you  have  to  pay  extra  if  someone  else 
puts  a  Web  site  up  that  charges  money.  Some  content  providers 
like  AOL  have  established  Web  sites  that  charge  for  access.  Other 
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providers  like  Yahoo  have  Web  sites  that  don't  charge  for  access. 
It  is  really  up  to  the  Internet  provider  who  establishes  a  Web  site 
to  determine  whether  that  charge  is  imposed.  As  Mr.  Boggs  also 
said  our  customers  can  and  do  design  the  service - 

Mr.  GooDLAnic,  But  Web  site  operators  are  not  necessarily 
Internet  service  providers.  If  you  want  to  be  an  Internet  service 
provider  and  compete  head  to  head  with  ©Home,  you  have  got  to 
compete  at  the  disadvantage  of  telling  your  customers  that  you 
have  to  pay  extra  to  do  it  if  you  are  going  to  do  it  on  the  cable  sys¬ 
tem,  which  is  completely  different  than  the  narrowband  because  it 
is  50  times  faster, 

Mr.  Rosenblum.  Congressman,  I  understand  the  point.  Right 
now  there  are  literally  thousands  of  Internet  service  providers  of 
all  sizes  and  shapes  and  descriptions.  What  they  all  seem  to  have 
in  common  is  they  rely  97  to  98  percent  on  narrowband  dial-up  ac¬ 
cess.  A  point  that  really  shouldn't  get  lost  here  is  when  we  succeed 
in  deploying  a  telephony  capability  over  this  cable  platform  we  are 
investing  in,  that  will  allow  customers  to  have  an  additional  choice 
of  narrowband  dial-up  access.  And  that,  like  Mr.  Windhausen's  cli¬ 
ents,  will  also  be  a  common  carrier  service  that  will  give  customers 
choice  of  all  ISP's  and  will  also  for  the  first  time  have  this  high¬ 
speed  broadband  choice. 

Let  me  step  back  a  little  bit  because  I  said  there  are  two  levels 
on  which  I  wanted  to  defend  this.  And  AT&T  really  is  kind  of  a 
late  comer  to  the  cable  industry,  and  we  see  it  a  little  bit  dif¬ 
ferently.  We  don't  view  this  as  a  cable  business  or  a  monopoly.  We 
see  a  cable  industry  and  telephone  industry  that  have  spent  many, 
many  years  assiduously  not  competing  in  each  other's  businesses. 

Mr.  Goodlatte.  My  time  is  running  out  rapidly.  Let  me  just  say 
I  understand  why  you  would  not  want  to  see  this  as  a  monopoly. 
I  hope  you  understand  why  a  great  many  people  in  this  room  do 
see  that  as  a  monopoly  and  why  the  access  to  it  being  denied  to 
open  competition  which  the  phone  companies  are  required  to  pro¬ 
vide  and  I  think  have  spurred  the  gi'owth  of  the  Internet  has  a 
very  different  tenor  than  when  you  come  here  and  say,  well,  it  is 
really  not  a  monopoly.  It  is  a  monopoly  in  terms  of  the  access  that 
you  have  and  the  bundling  that  you  are  attempting  to  do  when  you 
say  that  other  folks  can’t  get  on  the  line  with  you.  You  are  denying 
consumers  choices  when  you  say  they  have  got  to  pay  extra  to  get 
somebody  else’s  service. 

Mr.  Hyde.  Mr.  Boucher. 

Mr.  Boucher.  Thank  you,  Mr.  Chairman.  I  also  want  to  com¬ 
mend  all  the  witnesses  who  have  spoken  with  us  this  morning  tor 
their  very  thoughtful  and  carefully  prepared  statements.  I  think 
this  has  been  a  truly  excellent  opening  discussion  on  the  major  pol¬ 
icy  challenges  that  confront  the  Internet  today. 

Mr.  Barr,  I  would  like  to  give  you  an  opportunity  and  the  time 
that  I  have,  limited  as  it  is,  to  respond  to  the  statements  that  were 
made  by  a  number  of  the  witnesses  this  morning,  objecting  to  the 
provisions  in  Mr.  Goodlatte’s  and  my  legislation  that  would  create 
more  competition  in  the  offering  of  backbone  services,  by  enabling 
the  Bell  operating  companies  to  offer  data  across  LATA  boundaries 
even  in  advance  of  getting  permission  under  section  271  of  the 
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1996  act  to  offer  all  services  including  voice-based  long  distance 
across  LATA  boundaries. 

And  as  you  answer  that,  let  me  just  suggest  a  couple  of  areas 
where  I  think  some  information  might  be  helpful.  First  of  all,  I  am 
a  representative  of  a  rural  district.  And  there  are  many  parts  of 
rural  America,  including  my  district,  where  it  is  frankly  awkward 
to  provide  backbone  services  because  of  these  interLATA  restric¬ 
tions. 

How  could  the  ability  of  Bell  operating  companies  to  deliver  data 
across  LATA  boundaries  promote  more  affordable  backbone  serv¬ 
ices  and,  therefore,  more  affordable  Internet  access  in  rural  Amer¬ 
ica? 

Secondly,  describe  for  us,  if  you  would,  the  way  in  which  a  con¬ 
centration  and  the  ownership  of  the  Internet  backbone  could 
threaten  the  peering  arrangements  that  keep  Internet  traffic  flow¬ 
ing  for  free  and  without  charge  among  the  various  segments  of  the 
backbone  and  how  our  provision  is  an  answer  to  that  challenge. 

If  you  would  also  please  talk  about  how  this  provision  is  entirely 
consistent  with  our  intent  in  passing  the  1996  act,  since  we  accept 
from  these  services  across  LATA  boundaries  that  are  voice-based 
traditional  long  distance;  and  then  finally,  if  you  would,  comment 
on  how  you  can  segregate  for  purposes  of  enforcing  our  restriction 
on  the  offering  of  voice-based  long  distance,  until  section  271  ap¬ 
proval  is  obtained,  the  data  traffic  on  the  one  hand,  the  voice-based 
long  distance  traffic  on  the  other.  If  there  is  an  easy  way  to  do  it, 
we  would  like  your  description. 

Mr,  Barr.  Starting  with  the  last  part  of  your  question,  the  Good- 
latte-Boucher  bill  continues  to  enforce  section  271  requirements. 
But  what  it  does — and  this  is  very  important — is  it  does  segregate 
out  the  traditional  telephone  market  from  the  Internet  market. 
And  it  says  that  the  telephone  companies  cannot  sell  voice-only 
products  over  the  Internet.  So  it  keeps  that  cabining  of  these  two 
markets. 

Then  it  brings  competition  into  the  Internet  market.  This  is  very 
important  for  people  to  understand.  Because  the  heart  of  competi¬ 
tion  on  the  back  bone — on  the  Internet  is  multiplicity  of  backbone 
providers.  There  are  only  two  kinds  of  communications  systems  you 
can  have.  You  can  either  have  a  monopoly,  that  ubiquity,  or  you 
can  have  a  network  of  networks. 

Think  about  the  post  office.  How  do  I  make  sure  that  I  can  com¬ 
municate  and  send  a  letter  to  anybody  in  the  world  or  anywhere 
in  the  United  States?  You  have  one  monopoly.  The  other  way  to  do 
it  is  to  have  multiplicity  of  providers.  But  if  you  do  that,  they  have 
to  have  agreements  to  transfer  the  traffic  back  and  forth,  the  mail. 
And  they  have  to  have  incentive  to  do  that. 

If  one  of  them  gets  too  large  or  if  that  market  gets  too  con¬ 
centrated,  then  they  can  close  off  that  market  and  prevent  other 
players  from  playing.  Just  think  if  there  were  one  big  60  percent 
post  office  and  then  three  or  four  10  percents  and  that  60  percent 
post  office  said  I  am  going  to  stop  delivering  mail  to  you  guys.  Ev¬ 
eryone  would  then  shift  over  to  the  big  post  office.  This  is  the  dy¬ 
namic  behind  and  the  need  to  have  many  backbones.  And  this  was 
the  whole  vision  of  the  Internet, 
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Well,  I  tell  you  what.  Because  of  the  restrictions  on  the  bulk  of 
the  industry,  the  local  companies,  from  coming  in  and  providing 
backbone  service  on  the  Internet,  we  have  gone  from  30  to  five. 
And  guess  who  the  top  three  are?  The  IXE’s.  And,  therefore,  a  lot 
of  communities  are  not  being  served  with  backbone.  For  example, 
the  whole  State  of  West  Virginia,  they  don’t  have  a  pop  in  it. 

The  way  to  get  competition  on  the  backbone  is  to  allow  the 
RBOCs  into  that  business,  allow  them  to  carry  that  traffic.  And 
then  you  will  get  more  competition  in  the  backbone,  and  that  em¬ 
powers  every  single  level  of  the  Internet  to  have  more  competition. 

Mr.  Hydk.  Mr.  Hutchinson.  I  am  sorry.  Mr.  Chabot.  I  didn’t  see 
you  down  there. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman.  Mr.  Vradenburg,  if 
broadband  access  is  truly  an  essential  facility,  then  shouldn’t  a  gar¬ 
den  variety  lawsuit  brought  under  section  2  of  the  Sherman  Act 
solve  the  problem? 

Mr.  Vradenbuf^g.  I  think,  Congressman,  that  in  fact  what  we 
are  confronted  here  with  is  a  broader  question  about  exactly  how 
government  policy  in  this  area  is  going  to  be  across  these  plat¬ 
forms.  It  does  seem  to  me  that  we  have  a  demonstrated  example 
in  the  Internet  of  how  openness  has  worked,  and  I  think  it  is  quick 
and  easy  to  extend  that. 

We  are  not  personally  sort  of  in  the  litigation  game.  I  mean, 
AT&T  has  warned  us  that,  in  fact,  they  may  be  in  the  litigation 
game.  We  have  not  been  in  the  litigation  game.  We  think  this  Con¬ 
gress  ought  to  address  this  question  quickly  in  a  nonregulatory 
mode  with  a  quick  and  simple  solution  to  the  problem  by  taking 
litigation  out  of  the  game  and  the  uncertainty  associated  with  that 
over  a  number  of  years. 

Mr.  Chabot.  You  are  not  saying  or  are  you — do  you  think  anti¬ 
trust  I'^ws,  do  you  think  they  function  properly?  Do  you  think  they 
need  to  be  changed?  If  that  is  not  your  view  of  antitrust  laws,  why 
are  you  seeking  legislation  that  would  actually  amend  the  Sherman 
act? 

Mr.  Vradenburg.  Well,  Congi'essman,  as  we  have  indicated,  we 
think  that  the  antitrust  act  in  its  broad  constitutional  kind  of  scope 
is  certainly  adequate  in  the  general  proposition,  but  that,  in  fact, 
here  we  have  a  very  precise  question  and  a  very  pi'ccise  problem 
and  I  think  a  fairly  simple  and  clear  answer. 

This  is  a  situation  where  the  problem  is  big  enough — big  enough 
to  be  identified  but  still  small  enough  to  be  solved.  If  one  waited 
for  several  years  for  a  piece  of  antitrust  litigation  to  wind  its  way 
through  the  court  and  then  tried  to  address  whatever  the  outcome 
of  that  by  whoever  lost  that  lawsuit  by  legislation  at  that  time,  we 
would  have  passed  this  problem. 

I  think  the  inevitable  consequence  of  Congress  not  acting  quickly 
and  in  addressing  this  thing  in  a  straightforward  manner,  as  Con¬ 
gressman  Goodlatte  and  Boucher  have  done,  is  that  there  will  be 
continued  consolidation  around  the  wire  line  owners,  continued  ac¬ 
quisitions  by  AT&T  and  in  the  cable  industry,  continued  consolida¬ 
tion  in  the  telephone  industry;  and  we  won’t  have  competition  for 
the  Internet  that,  in  fact,  we  will  be  able  to  have  if  there  is  a  quick, 
simple  deregulatory  and  nonregulatory  solution  and  Congressmen 
Goodlatte  and  Boucher  have  put  forward. 
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Mr.  Chabot.  By  singling  out  Internet  service  providers  as  a  pro¬ 
tected  class  of  entrepreneurs,  won't  the  legislation  generate  mo¬ 
mentum  for  other  industries  to  seek  special  antitrust  status? 

Mr.  Vradenburg.  Congressman,  I  think  what  this  bill  does  is  try 
to  set  out  as  a  protected  class  consumers.  Because  what  this  will 
do  is  permit  every  Internet  service  provider,  whether  it  be  cable 
owned,  telephone  company  owned,  or  independent  of  either  the 
wire  line  carriers  to  be  able  to  access  every  customer  and  for  every 
customer  in  this  country  who  is  interested  in  broadband  high-speed 
Internet  service  to  access  every  supplier.  And  in  that  instance  it 
does  seem  to  me  that  the  solution  is  straightforward  and  quick, 
nonregulatory  and,  in  fact,  will  protect  consumers,  not  any  particu¬ 
lar  player. 

If  one  looks  at  the  world  today  and  said  who  is  the  protected 
class  of  companies  here,  look  at  AT&T's  position.  AT&T  is  in  the 
long  distance  business  and,  in  fact,  is  protected  by  existing  laws 
from  any  competition  from  the  local  telephone  companies.  And  on 
the  other  side,  AT&T  now  entering  the  cable  business  is  protected 
by  the  government  in  its  monopoly  status.  So  right  at  the  moment 
if  there  is  a  protected  class  of  person,  indeed  person,  for  the  exist¬ 
ing  structure  and  the  asymmetrical  structure  of  the  regulatory  sys¬ 
tem,  it  is  one  company:  it  is  AT&T. 

Mr,  Chabot.  Mr.  Chairman,  if  it  has  already  been  said — I  have 
got  a  little  bit  of  time  and  it  bears  saying  again — I  think  this  panel 
on  all  sides  has  been  particularly  enlightening  here  this  morning. 
And  I  think  all  have  done  a  very  good  job  in  espousing  their  point 
of  view.  I  yield  back  the  balance  of  my  time. 

Mr.  Hyde.  Thank  you.  Mr.  Scott,  the  gentlemen  from  Virginia. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  Mr.  Boggs  you  indicated 
if  you  sign  up  for  cable  access  that  you  could  get  AOL.  Do  you  get 
it  automatically,  Road  Runner  service? 

Mr.  Boggs.  Yes,  sir. 

Mr.  Scott.  Is  there  a  separate  charge  for  Road  Runner? 

Mr.  Boggs.  If  you  would  like  I  could  go  through  the  charges. 

Mr.  Scott.  Well,  I  am  with  another  cable  service,  and  we  get 
©Home  with  that  service.  Now  what  is  wrong  with  a  separate 
charge  for  Road  Runner?  And  can  you  get  Road  Runner  through 
the  telephone  high-speed  access  line? 

Mr.  Boggs.  The  architecture  that  we  have  used  for  this  system 
is  designed  to  try  to  meet  the  mix  of  needs  that  a  consumer  in  a 
particular  community  places  bn  us.  Remember  first,  it  is  primarily 
a  video  service.  Congress  had  pressed  us  to  have  a  reliable  and  effi¬ 
cient  video  service  that  doesn't  present  some  of  the  complaints  of 
the  past. 

Secondly,  we  are  charged  by  our  shareholders  and  by  Congress 
to  some  extent  with  trying  to  provide  telephond^  service  over  this 
same  network.  We  are  certainly  encouraged  by  you  and  Congress 
to  provide  high  definition  television  and  digital  television.  So  the 
capacity  of  this  plant  that  we  have  built  for  this  community  is  lim¬ 
ited.  It  has  some  limits  placed  on  it.  We  have  designed  it  in  such 
a  way  that  we  believe  it  can  handle  all  of  the  traffic  of  the  cus¬ 
tomers  of  that  community,  of  all  neighborhoods  in  the  community 
for  high-speed  Internet  access. 
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We  do  not  believe  that  the  architecture  will  permit  us  in  an  effi¬ 
cient  and  effective  way  to  open  up  the  plant  for  interconnections 
right  at  the  head  end  of  the  cable  system.  However,  every  customer 
by  using  the  Internet  can  bypass  us  entirely,  can  take  all  of  the 
Time  Warner  content  and  just  ignore  it  and  go  exactly  to  where 
they  want. 

Mr.  Scott,  I  think  the  point  has  been  made  if  there  is  not  a  sep¬ 
arate  charge  for  it,  you  get  it;  and  if  you  wanted  another  service, 
you  would  have  to  pay  for  that  extra. 

Mr.  Boggs.  Only  if  the  other  service  provider  chooses  to  charge 
you  for  it.  Much  of  the  Internet  is  free,  of  course. 

Mr.  Scott.  Is  there  any  prohibitions,  any  reason  why  you  can't 
have  a  separate  charge  that  you  could  avoid  if  you  don’t  want  Road 
Runner? 

Mr.  Boggs.  If  you  don’t — if  you  think  of  Road  Runner  as  both  a 
content  and  a  facility,  the  content  is  frankly  minimal,  and  it  has 
little  cost  associated  with  it.  The  expense  to  us  is  the  building  out 
of  this  network,  maintaining  the  servers  to  keep  it.  Think  of  Road 
Runner  as  an  access - 

Mr,  Scott.  You  can’t  do  a  separate  charge  for  Road  Runner? 

Mr,  Boggs.  No,  sir. 

Mr.  Scott.  This  area — I  don’t  know  who  this  is  going  to  be 
aimed  at,  but  we  have  a  quick-changing  technology  that  requires 
a  lot  of  research  and  development  and  investments  in  the  pharma¬ 
ceutical  area.  The  way  we  encourage  that  investment  is  to  give 
someone  the  absolute  right  to  benefit  from  their  investment  for  17 
years.  And  after  17  years  anybody  can  copy  it  and  use  it.  And  that 
is  supposed  to  be  in  the  best  interest  of  the  consumer. 

How  does  allowing  someone  who  did  not  make  the  research  and 
development  investment  get  into  the  telephone  or  cable  benefit, 
how  does  that  encourage  a  long-term  investment  in  this  area?  And 
whether  or  not  the  consumer  is  better  off  or  worse  off  if  you  allow 
people  who  did  not  make  the  investment  to  get  into  the — to  benefit 
from  the  investment? 

Mr.  Kimmelman.  If  I  could  just  jump  in  I  want  to  say  that  I  don’t 
think  anyone  is  talking  about  not  allowing  people  to  charge  a  fair 
price  for  use  of  their  facilities.  The  issue  is  whether  you  have  the 
ability  to  prevent  others  from  having  equal  access  to  consumers  or 
consumers  to  have  equal  access  to  different  vendors.  I  don’t  think 
there  is  any  question  of  anyone  being  denied  a  fair  return  on  their 
investment. 

Mr.  Barr.  Can  I  respond  to  that?  Because  it  is  the  same  as  the 
separate  price  issue  that  you  asked.  Which  is  the  investment  in  the 
local  transport.  There  is  no  question  they  are  going  to  get  paid  for 
it  no  matter  who  uses  it.  The  question  is  whether  they  can  then 
leverage  from  that  and  say  by  the  way,  we  have  developed — Merck 
has  developed  this  drug  for  cancer;  and,  by  the  way,  if  you  want 
to  get  treated  for  cancer  and  want  the  drug,  you  also  have  to  go 
to  hospitals  in  which  we  have  a  financial  interest. 

There  is  no  question  they  will  get  paid  for  the  drug.  They  will 
get  paid  for  the  local  transport  no  matter  who  uses  it.  We  are  will¬ 
ing  to  pay  them  the  full  cost  of  using  that  local  transport. 

Mr.  Vradenburg.  Can  I  offer  an  additional  word.  About  40  per¬ 
cent,  50  percent  of  our  costs  are  payments  for  infrastructure,  that 
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is,  of  the  2,195  a  significant  portion  of  that  we  pay  to  a  variety  of 
long-lease  line  carriers  and  to  the  ILEC  for  business  lines  or 
CLECs.  So  we  are  every  year  paying  billions  of  dollars  for  infra¬ 
structure  costs. 

What  will  help  us  drive  costs  down  and  consumer  prices  down  is 
if  we  have  competition  in  that  infrastructure.  And  the  only  way  to 
do  that  since,  if  we  go  out  today  and  say  we  want  some  high-speed 
lines,  we  can  go  get  DSL  lines,  we  can  get  to  the  marketplace,  but 
if  we  can  get  DSL  lines  and  cable  lines  competitive  with  each  other, 
we  can  drive  down  those  local  transport  costs,  drive  down  our  costs, 
drive  down  costs  to  consumers.  But  at  the  moment  we  don’t  have 
any  competition  in  that  last  mile. 

We  think  we  can  get  it  with  the  Goodlatte-Boucher  bill  because 
that  will  mean  that  cable  will  sell  us  transport  lines,  telephone 
companies  will  sell  us  transport  lines.  If  we  can  acquire  them  else¬ 
where,  terrific;  but  in  the  end  we  get  some  competition  in  that  last- 
mile  facility. 

Mr.  Hyde.  Mr.  Hutchinson. 

Mr.  Hutchinson,  Thank  you,  Mr.  Chairman.  I  hope  to  ask  three 
questions.  Let  me  start  with  Mr,  Jacobs. 

Mr.  Salsbury  testified — I  will  read  his  statement  and  ask  you  to 
respond  to  it.  He  testified  that  the  real  problem  is  that  3  years 
after  the  fact,  the  local  markets  for  voice  and  data  services  are  not 
yet  open.  The  solution  to  that  very  real  problem  is  vigorous  enforce¬ 
ment  of  the  laws,  not  new  legislation. 

Is  the  problem  with  the  RBOCs  and  their  failure  to  open  up  the 
local  market  or  is  the  problem  the  FCC? 

Mr.  Jacobs,  I  think  that  the  pi'oblem  has  been  that  the  RBOCs 
have  perceived  that  for  some  period  of  time  not  to  truly  be  in  their 
interest  to  proactively  open  up.  If  you  look  at  what  happened  when 
the  FCC  tried  to  push  UNE~P — now,  without  talking  about  wheth¬ 
er  UNE-P  is  reasonable  or  not  reasonable,  one  thing  about  UNE- 
P  and,  again,  that  is  the  highly  discounted  form  of  resale,  that  was 
going  to  incent  MCI,  Sprint,  and  AT&T  all  to  attack  the  residential 
and  the  business  markets.  The  RBOCs  went  to  court  to  stop  that 
because  they  believed  it  wasn’t  in  their  interest  to  open  up  the 
markets  in  that  way. 

Mr.  Hutchinson.  How  are  they  doing  now? 

Mr.  Jacobs.  Well,  now  things  have  changed  because  now  that 
AT&T  is  pursuing  its  strategy  rather  vigorously  having  already 
proposed  to  invest  more  than  $100  billion  in  addition  to  all  the 
costs  of  upgrades,  etcetera.  Now  the  RBOCs  are  pushing  quite  ag¬ 
gressively  to  get  their  long  distance  deals  done.  It  is  only  within 
that  context  that  UNE-P  has  arisen.  It  has  arisen  in  New  York 
State  where  Bell  Atlantic  agreed  to  UNE-P.  And  that  is  why  MCI 
is  serving  the  residential  markets. 

Mr.  Hutchinson.  Thank  you.  Same  question  to  Mr.  Barr.  In 
your  testimony  you  indicated  that  if  the  existing  interLATA  restric¬ 
tions  do  not  apply  to  data,  the  Bells  would  be  able  to  bring  high¬ 
speed  Internet  access  to  rural  areas  much  sooner.  Yet  today  the  Ar¬ 
kansas  Democrat  Gazette  reports  that  GTE  is  selling  213,000  phone 
lines  in  Arkansas  at  $843  million;  the  article  states  that  GTE,  like 
other  major  telephone  companies,  is  shedding  its  less  profitable 


122 


rural  customers  and  concentrating  on  business  data  services,  the 
Internet,  and  so  on  to  urban  customers. 

How  is  this  going  to  help  the  rural  customers?  Your  vacating  the 
lines  in  Arkansas,  what  does  it  portend  for  the  future  if  you  have 
this  kind  of  access  that  you  want? 

Mr.  Barr,  The  sell-off  of  some  of  our  rural  properties — we  are 
still  preponderantly  a  rural  and  suburban  company.  We  only  have 
two  downtown  areas.  But  that  sell-off  is  because  of  FCC  policies 
that  are  not  providing  for  universal  service  payments.  We  are  ex¬ 
pected  to  serve  rural  areas  below  cost,  but  part  of  that  quid  pro  quo 
was  that  we  would  get  paid  out  of  a  universal  service  fund  for  the 
difference.  That  has  been  taken  away  from  us  and  hasn't  been  re¬ 
placed. 

The  Telecom  Act  said  they  had  to  do  it  very  quickly,  and  they 
have  already  postponed  doing  any  universal  service  reform  until 
2000.  So  that  is  a  different  issue.  But  look  at  the  financial  incen¬ 
tives  for  telephone  company  versus  AT&T.  We  agree  on  something 
very  fundamental,  which  is  you  cannot  get  a  financial  return  if  you 
can  only  look  to  the  local  transport  revenues.  You  can't  get  a  finan¬ 
cial  return. 

So  what  is  their  solution?  Their  solution  is  you  have  to  let  us 
mandatorily  capture  all  the  vertical  stream  of  revenues,  lock  in  the 
customer,  give  them-no  choice,  get  all  those  ISP  revenues,  lock  in 
the  backbone  revenues. 

Over  on  the  telephone  side,  though,  we  are  required  to  look  just 
to  the  local  revenues  by  the  FCC,  and  to  go  to  Congressman  Scott's 
point,  the  FCC  has  promulgated  rules  that  if  we  make  an  invest¬ 
ment  we  have  to  turn  over  to  competitors  at  steep  discounts.  In 
fact,  they  just  came  out  and  said  SPC  has  turn  over  ADSL  at  a  50 
percent  discount  to  competitors.  Those  are  massive  burdens. 

Mr.  Hutchinson.  Are  you  saying  that  if  this  legislation  passed, 
you  would  have  a  greater  incentive  to  invest  in  the  rural  areas? 

Mr.  Barr.  You  could  make  money  by  building  ADSL  and  also  by 
transporting  that  data.  That  is  exactly  what  AT&T  is  saying.  The 
only  difference  is  we  are  saying  we  don't  have  to  lock  our  cus¬ 
tomers  in.  We  don't  have  to  guaranty  ourselves  those  revenues. 
What  we  want  to  do  is  compete.  Let  everyone  compete  at  every 
level  including  us. 

Mr,  Hutchinson.  Is  that  a  yes? 

Mr.  Barr.  Yes. 

Mr.  Hutchinson,  Thank  ycm,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  am  reminded  of  a  com¬ 
ment  that  I  made  to  some  of  my  lawyer  friends  about  the  difference 
between  practicing  law  and  being  in  Congress.  And  my  response  to 
them  was  in  a  trial  you  never  ask  a  question  you  don’t  know  the 
answer  to.  I  get  to  ask  questions  I  don’t  know  even  if  the  question 
makes  sense  much  less  know  the  answer  to.  So  I  am  going  to  ask 
one  here. 

It  always  seems  to  me  to  be  questionable — I  am  not  saying 
that — I  am  not  on  one  side  or  the  other  of  this  issue.  But  it  seems 
to  me  to  always  be  questionable  to  change  a  legal  standard  that 
has  been  out  there  for  a  long,  long  time.  It  seems  to  me  that  going 
back  to  these  bills,  that  is  what  we  are  doing.  We  are  changing  a 
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presumption  in  the  law  that  might  or  might  not  be  justifiable.  The 
question  I  have,  is  there  such  a  changed  presumption — would  there 
be  such  a  changed  presumption  if  we  were  talking  about  AT&T  get¬ 
ting  access  to  DSL?  What  is  the  law? 

I  don’t  even  know  what  DSL  is,  but  I  take  it  that  it  is  the  com¬ 
petitor  to  what  we  are  here  talking  about.  And  it  seems  to  me  if 
it  is  fair  to  give  this  presumption,  insofar  as  broadband  is  con¬ 
cerned,  it  would  be  fair  to  give  the  presumption  insofar  as  DSL  is 
concerned. 

Now,  I  have  no  idea  of  whether  such  a  presumption  exists  one 
way  or  another,  but  perhaps  I  could  hear  from — let’s  see.  We  had 
a  couple  of  lawyers  on  this  panel — I  could  hear  from  Mr.  Barr,  on 
it.  And  then  I  can  hear  from — who  is  my  lawyer  on  the  other  side? 
Mr.  Rosenbaum.  Give  me  your  take  on  that,  Mr.  Barr,  and  then  I 
will  hear  from  Mr.  Rosenbaum  on  the  other  side. 

Mr.  Barr.  Both  under  existing  law  and  under  the  Goodlatte-Bou- 
cher  bill,  telephone  companies  when  they  install  the  gizmos  that 
create  ADSL,  which  is  the  high-speed  service,  have  to  make  those 
available  to  competitors  including  AT&T.  So  AT&T — there  are  two 
kinds  of  open  access.  One  is  the  kind  we  are  asking  for  them  to 
engage  in.  It  is  called^ — I  would  call  it  open  access  '‘light,”  which  at 
least  just  delivers  the  traffic  to  other  people.  Okay.  We  have  to  do 
that.  But  we  also  have  an  open  access  requirement;  I  call  it  open 
access  “heavy,” 

Mr.  Watt.  You  are  answering  a  policy  question.  I  am  asking  a 
legal. 

Mr.  Barr.  We  have  the  obligation. 

Mr.  Watt.  You  have  an  obligation,  but  is  there  a  presumption  if 
you  don’t  do  it,  are  you  presumed  to  be  in  violation  of  the  Sherman 
Antitrust  Law? 

Mr.  Baj^r.  That  was  the  whole  presumption  in  the  Telecom  Act 
of  1996. 

Mr.  Watt.  Is  there  comparable  language? 

Mr.  Barr.  Yes,  in  this  statute  there  is.  In  the  Goodlatte  bill  we 
are  subject  to  the  same  presumption. 

Mr.  Watt.  Let  me  hear  from  Mr.  Rosenblum.  I  am  sorry  I  have 
been  mispronouncing  it. 

Mr.  Rosenblum.  Congi^essman,  I  answer  to  just  about  anything. 
That  is  just  fine. 

There  is  no  presumption  of  antitrust  violation  that  attaches 
when  telephone  companies  don’t  live  up  to  their  obligations  under 
the  Telecommunications  Act.  And  I  would  respectfully  submit  that 
has  been  a  very  good  thing  for  the  incumbent  local  telephone  com¬ 
panies,  I  think,  as  a  number  of  the  witnesses  have  discussed  today. 
There  has  been  a  3-year  history  of  these  companies  not  living  up 
to  their  obligations  under  the  Telecommunications  Act,  and  there 
is  no  presumption  of  an  antitrust  violation  that  applies  in  that 
case. 

What  concerns  us  about  this  legislation,  exactly  as  you  have 
identified  it,  is  it  does  change  established  laws  by  creating  pre¬ 
sumptions  of  antitrust  violations  that  may  not  make  a  lot  of  sense. 
Normally  in  an  antitrust  case,  you  first  look  to  see  whether  there 
is  a  relevant  market,  whether  customers  have  substitute  products 
or  services,  all  of  that  would  be — would  be  wiped  off  the  books, 
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frankly,  under  the  legislation;  and  a  presumption  of  a  violation 
would  apply  merely  because  a  single  broadband  provider  didn’t 
offer  the  same  terms  for  interconnection  to  one  ISP,  And  that  is  our 
biggest  concern  with  the  antitrust  provisions, 

Mr.  McCollum.  [Presiding.]  Thank  you,  Mr.  Watt, 

Mr.  Cannon,  you  are  recognized  for  5  minutes. 

Mr,  Cannon.  Thank  you,  Mr.  Chairman,  While  there  are  some 
different  views  here,  I  am  almost  ecstatic  that  we  are  having  this 
debate  and  the  state  of  competition  has  gotten  us  to  the  point  that 
we  are  actually  talking  about  these  issues  here. 

I  would  like  to  ask  a  few  questions  if  the  panelists  could  keep 
it  relatively  short  and  to  the  point.  Mr.  Vradenburg,  you  are  com¬ 
pany  CEO.  Speaking  in  support  of  the  Internet,  to  the  Tax  Free¬ 
dom  Act,  you  said  last  fall  it  would  be  a  big  mistake  to  have  30,000 
taxing  jurisdictions  impose  their  own  laws,  rules,  and  rates  on  the 
Internet.  Why  then  does  AOL  believe  that  it  would  make  sense  to 
have  a  similar  number  of  jurisdictions  impose  open-access  schemes 
on  the  cable  industry? 

Mr.  Vradenburg.  Congressman,  we  have  advocated,  as  you 
know,  an  open-access  regime  publicly.  And  in  fact,  we  would  hope 
that  an  open-access  regime  would  be  adopted  as  the  national  pol¬ 
icy.  Failing  any  national  leadership  on  this  subject,  it  is  clear  that 
the  consumers  out  there  reflecting  their  views  as  citizens  are  urg¬ 
ing  cities  to  take  a  hold  of  this  issue  because  they  are  not  getting 
any  response  out  of  Washington.  And  they  want  choice  and  com¬ 
petition  in  their  cable  services. 

Mr.  Cannon.  Thank  you. 

Mr.  Jacobs,  your  firm  has  suggested  that  if  the  cable  industry 
does  not  build  out  ifs  broadband  pipeline,  the  RBOCs  likely  will 
not  meet  the  competitive  challenge.  Do  you  stand  behind  that  as¬ 
sessment?  And  would  the  imposition  of  open  cable  obligations  tend 
to  retard  cable’s  incentive  to  invest  in  these  new  broadband  facili¬ 
ties? 

Mr.  Jacobs.  Yes.  The  problem  with  open  cable  is  when  you  have 
the  government  stepping  in  to  set  the  prices,  you  have  total  uncer¬ 
tainty  and  you  don’t  necessarily  have  the  capability  to  get  a  return 
on  your  invested  capital.  If  you  are  not  going  to  get  a  return,  your 
shareholders  won’t  let  you  invest.  If  you  just  look  at  the  plain  and 
simple  fact,  ADSL  is  only  now  being  aggressively  deployed  and  fur¬ 
ther  investments  are  now  being  made  by  the  RBOCs  to  make  it 
ubiquitous, 

I  don’t  think  the  time  is  totally  coincidental  that  it  is  coming  at 
the  same  time  that  cable  is  now  just  getting  built  out. 

Mr.  Cannon.  But  it  is  thrilling  that  it  is  coming.  It  is  thrilling 
from  both  sides. 

Mr.  Cleland,  I  am  skeptical  of  the  wisdom  of  any  policy  that 
seeks  to  increase  the  regulatory  burden  on  new  entrants  especially 
in  an  industry  as  complex  as  high-speed  Internet  access.  Shouldn’t 
our  attention  be  focused  instead  on  reducing  regulatory  burdens 
that  prevent  existing  firms  from  competing  in  this  marketplace? 

If  you  agree,  what  suggestions  would  you  offer  to  this  committee 
to  help  us  eliminate  burdensome  and  anticompetitive  regulation  in 
the  area  of  high-speed  Internet  access? 
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Mr.  Cleland.  Well,  I  think  in  general  we  should  be  focusing  on 
what  the  goal  is  and  that  is  a  competitive,  freely  competitive  inno¬ 
vative  marketplace.  And  deregulation  is  a  very  powerful  tool  that 
should  be  used  aggressively  in  many  instances.  However,  we  also 
have  a  body  of  a  century  of  antitrust  law  which  says  that  there  is 
something  else  to  fear  besides  government  regulation,  and  that  is 
anticompetitive  behavior  by  companies,  by  monopolies.  So  there  is 
a  balance. 

I  am  very  much,  you  know,  a  pro-deregulatory  type  of  person. 
Let -the  market  work.  However,  in  certain  instances  small  competi¬ 
tors  can't  compete  unless  the  government  enables  it.  John 
Windhausen’s  association  would  not  be  an  association  had  the  gov¬ 
ernment  not  enabled  the  competitive  local  exchange  industry  to 
emerge  in  a  local  telco  monopoly.  The  long  distance  industry  would 
not  exist  had  not  the  government  broke  up  AT&T.  And  so  they  are 
not  mutually  exclusive.  You  need  to  look  at  them  in  tandem. 

Mr.  Cannon.  Mr.  Cleland,  any  legislation  that  mandates  open 
access  is  unlikely  to  achieve  that  goal  unless  the  law  also  requires 
that  the  price  and  terms  and  other  conditions  of  the  sale  are  rea¬ 
sonable.  But  doesn't  that  just  pave  the  way  for  intrusive  and  bur¬ 
densome  price  regulation? 

Mr.  Cleland.  Thanks  for  asking  that  question  because  every¬ 
body  thinks  that  this  leads  down  the  line  to  common  carrier  regula¬ 
tion.  There  is  a  very  simple  nonregulatory  solution,  and  that  is  one 
sentence  that  says  we  need  open  access  on  a  nondiscriminatory 
basis. 

Now,  if  AT&T  did  that,  it  would  have  to  have  ©Home  be  charged, 
just  like  AOL,  just  like  anybody  else.  AT&T  would  have  complete 
freedom  if  they  wanted  to  set  $1,000  fee  for  everybody  they  could. 
It  wouldn't  sell  any  DSL.  But  if  they  wanted  to  sell  a  $10  fee,  ev¬ 
erybody  could  get  it  on  the  exact  same  terms.  That  is  the  issue 
here,  they  don’t  want  to  be  able — ^you  shouldn't  allow  yourself  to 
self-deal  when  you  are  a  monopoly.  If  there  is -one  price,  everybody 
should  have  the  same  price, 

Mr.  Hyde.  [Presiding.]  The  gentlelady  from  California,  Ms. 
Lofgren. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman.  I  have  found  this  panel 
to  be  very  interesting.  I  think  all  of  us  on  both  sides  of  the  aisle 
agree  that  the  best  way  to  deploy  broadband  is  to  have  vigorous 
competition  in  the  marketplace.  That’s  how  we  will  deliver 
broadband.  The  only  question  is  how  to  achieve  that  competition. 
This  has  been  a  very  interesting  discussion  today.  This  morning 
the  San  Jose  Mercury  News  had  an  editorial  on  this  subject.  I  ask 
unanimous  consent  if  I  may,  Mr.  Chairman,  to  make  this  editorial 
a  part  of  the  record. 

Mr.  Hyde.  Without  objection. 

[The  information  referred  to  follows:] 


63-550  -  00  -  5 
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The  opinion  of  the  Mercury  Nows 

THE  titans  of  the  media  are  racing  to  bring  you  a  faster,  lusher,  video-rich 
Internet. 

U‘s  a  full-.scalc,  multibilUon-dollar  battle  for  market  share  lurd  viewei's* 
’'oyehnlls."  The  jicws  last  week  dtat  America  Online  will  invest  heavily  in  the 
salcllile  services  DirecTV  and  DirecPC  added  another  megaton  to  the  arsenal 
of  money. 

hi  tho  next  lew  years,  if  ihe  competition  plays  out  right  for  consumers,  an 
array  of  providers  will  deliver  the  Internet  by  phono,  cable  or  satellite,  at 
speeds  of  up  to  80  limes  today's  28K  dial-ur  modem. 

Bui  if  competition  fizzles,  the  public  could  end  up  vvith  a  monopoly  or  n 
duopoly,  witli  a  few  behemoths  controlling  the  pipes  or  pathways  -  perhaps 
even  die  content  —  to  your  home. 

That  possibihiy  has  created  a  dilemma  among  regulators,  who  are  split  over 
what  to  do  with  cable,  the  industry  that  many  obscivers  predict  will 
overwhelm  the  olhers  in  tlic  delivery  of  high-speed  data  services  known  as 
broadband.  Some  local  cable  authorities,  slill  scarred  from  past  cable  wars, 
wont  to  clatnp  down  now,  on  the  assumption  that  cable  will  become  an 
Tntoniel  monopoly.  The  Federal  Communications  Commission  wtuiIs  to  let 
cable  be  until  there  is  evidence  of  dominance  or  harm. 

VVe  say  do  botli.  Set  some  rules  now  but  leave  die  market  basically  alone, 
'lighten  the  reins  but  give  the  industry  enough  cable  to  establish  -  or  hang  - 
itself,  as  il  chooses. 

Though  u  tiny  player  now,  llic  cable  industry  appears  positioned  to  come  oat 
on  lop.  fi's  got  a  fat  pipe  to  handle  the  Internefs  voracious  appeiite  for 
bandwidlh,  lines  that  pass  by  95  percent  of  America's  homes  and  businesses, 
and  a  large  (iTlargely  abused)  customer  base.  It's  also  now  got  the  might  of 
iclccominunications  giant  AT&  T.  In  buying  Tele-Corn muaicatioi\s  Inc,,  the 
cable  company  for  San  Jose  and  much  of  the  Soutli  Bay,  and  soon  buying 
MedinOne  Group,  AT&T  will  be  the  nation's  largest  cable  TV  company. 

A'l’&'r-TCl  has  slowly  begun  unrolling  its  cable  Inicmct  service,  though  it 
JiQsn't  reached  Snn  Jose  yet.  There's  one  catch;  Customers  can  buy  it  only 
from  one  cable  modem  service,  Exoitc@Homo,  which  AT&T  controls. 
Subscribers  who  want  America  Online  or  another  Internet  service  provider 
(iSP)  for  e-mail  and  content  must  pay  their  charges  on  top  of  Excitc@Homc’s 
$40  monthly  fee. 
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Telephone  companies  don't  have  this  built-in  advantage;  by  law,  they  must 
open  up  their  linos  to  all  ISPs.  That's  why  America  Online,  with  16  million 
members,  and  other  ISPs  and  high-speed  providei-s  arc  flourishing.  But 
Congress  exempted  the  cable  industry  in  the  1996  telecommunications  law  in 
order  to  encourage  it  to  upgrade  its  system  to  enter  the  telephone  and 
high-speed  data  markola. 

The  policy  appears  to  be  working.  Whenever  TCI  or  another  cable  company 
announces  its  Internet  service,  the  local  phono  monopoly  expedites  the 
rolloiilofciigital  subscriber  lines,  or  DSL,  telephony's  high-speed  equivalent, 
and  sharply  cuts  the  price.  AOL's  $1.5  billion  investment  in  Hughes 
Electronics'  satellites  —  a  direct  response  to  being  shut  out  of  cable  —  ensures 
another  market  option. 

The  Federal  Communications  Commission  has  taken  a  wait-and-see  stance  to 
regulation.  It  argues,  with  reason,  that  cable  has  signed  up  less  than  1  percent 
of  Internet  users,  so  for  now  it  obviously  has  no  monopoly.  Tlie  FCC  also 
buys  Wall  Street’s  arguments  that  regulations  would  retard  investment  and 
slow  development 

In  response,  AOL  and  the  ISPs,  armed  with  dire  foreca,$t$  of  cable's 
dominance,  arc  waging  a  campaign  in  Congress  and  before  local  cable 
aulhoriUes.  Give  iig  equal  access  to  compete  and  to  preserve  an  unfiltered 
Internet,  before  it's  too  expensive  to  modify  a  built-out  system,  they  argue. 

Portland,  Ore.,  was  the  first  to  agree  and  ordered  TCI  to  open  the  franchise 
equally  to  all  ISPs,  with  no  price  break  for  Excite@llomc.  Last  month,  in  a 
decision  Ihul  surprised  the  FCC,  a  federal  district  court  said  that  Portland  had 
the  authority  to  act  as  it  did. 

We  agree  with  the  FCC  that  il,  not  Portland  and  thousands  of  localities, 
should  set  national  policy  for  the  cable  industry.  But  we  don’t  think  that 
policy  should  bo  hands-off. 

Instead,  we  favor  a  middle  course,  like  the  stance  of  the  Los  Angeles 
infomiation  Technology  Agency.  Its  report,  released  this  month,  recommends 
allowing  cable  companies  to  sell  Internet  linkups  Ihrot^h  their  own  ISPs,  for 
now.  But  it  advocates  conditions  tliat  we  believe  the  FCC  should  impose 
nationwide: 


(box)  Subscribers  must  have  unrestricted  access  to  all  content  on  the  Internet; 
they  should  be  able  to  choose  any  sile  for  a  home  page  and,  with  a  single 
click,  gel  to  any  unnffilinted  ISP.  (Bxcitc@IIoiuc  currently  allows  this.) 


(box)  Unless  for  capacity  reasons,  there  should  be  no  time  limits  on 
downloading  video.  Time  limits  can  be  an  excuse  to  ward  off  programming 
competition. 


(box)  There  should  be  benchmarks  for  the  FCC  to  consider  requiring  open 
access,  if  it  nppour.s  that  cable  will  establish  u  broadband  monopoly. 

Tlie  Internet  will  explode  in  richness  In  the  next  few  years.  How  and  who  will 
deliver  il  to  your  TV  and  your  computer  is  up  for  grabs.  Tlic  FCC  shouldn't 
pick  and  choose  the  winners,  but  it  must  protect  consumers  from  dominance 
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Ms.  Lofgren.  The  “editorial  opposes  the  two  bills  that  are  the 
subject  of  this  hearing.  The  editorial  suggests,  however,  that  there 
is  a  middle  ground  that  is  reflected  in  the  Los  Angeles  Information 
Technology  Agency  Report  and  that  ought  to  be  pursued.  Specifi¬ 
cally,  the  editorial  suggests  that  subscribers  to  cable  broadband 
should  have  unrestricted  access  to  all  content  on  the  Internet;  that 
they  should  have  the  easy  ability  to  choose  their  own  home  page; 
that  there  should  be  no  time  limits  on  downloading  of  video  unless 
there  is  a  capacity  reason  for  such  time  limits;  and  that  bench¬ 
marks  ought  to  be  set  up  for  the  FCC  to  consider  down  the  line. 
On  this  last  point,  cable  now  has  1  percent  of  the  market.  You  are 
not  controlling  the  market  at  1  percent.  But  at  some  point,  it  could 
be  a  concern.  So  maybe  we  ought  to  set  some  benchmarks. 

I  would  like  to  hear,  Mr.  Jacobs,  if  you  believe  that  this  kind  of 
a  scheme  would  be  a  deterrent  to  the  roll-out  of  broadband  through 
the  cable  industry? 

Mr.  Jacobs.  I  think  it  is  not  impossible  to  assume  that  that 
could  be  helpful.  I  actually  find  that  I  am  actually  in  agreement  for 
once  with  the  FCC  and  the  way  that  they  pursued  this  policy.  I  am 
not  usually  necessarily  in  agreement  with  them.  But  what  they 
have  done  in  this  policy  is  they  have  sort  of  fired  a  shot  across  the 
bow  of  cable. 

They  have  said,  okay,  you  are  incipient.  You  are  brand  new.  We 
are  going  to  give  you  a  time  to  go  and  try  and  pursue  your  invest¬ 
ments.  But  by  the  way,  we  always  have  the  ability  to  come  and 
regulate  you  if  you  behave  in  the  Internet  space  the  way  you  be¬ 
haved  in  the  progi'amming  space.  I  think  that  that  is  a  fairly  pru¬ 
dent  strategy  because  you  can  always  come  in  and  regulate  later. 
There  is  legitimate  concern  that  perhaps  billions  of  dollars  would 
be  spent  creating  proprietary  systems  that  you  won’t  be  able  to  go 
back  and  reregulate  later. 

In  fact,  Mr.  Barr  has  been  one  of  the  best  proponents  of  showing 
that  the  systems  are  actually  quite  easy  to  open  up.  So  in  some 
sense  he  has  actually  argued  the  cable  argument  on  that  one, 
which  I  find  a  bit  ironic.  But  I  think  the  point  is  that  it  is  in 
AT&T’s  and  everybody  else’s  interest  to  have  as  many  people  sell¬ 
ing  the  service  for  them  as  possible.  Negotiations,  I  believe,  in  the 
open  marketplace  will  lead  to  that  if  they  don’t,  come  back  and  reg¬ 
ulate  them  in  2  or  3  years. 

Ms,  Lofgren.  It  seems  to  me  as  I  listen  to  you,  the  question  is 
not  just  where  we  end  up,  but  also  when  we  end  up  there.  I  am 
quite  cognizant  of  the  facts  on  this  issue — as  with  so  many  other 
hi-tech  issues — that  we  are  very  much  in  a  transition  phase.  My 
friend  John  Dorr  describes  the  Internet  as  the  Big  Bang.  He  says 
that  we  are  at  second  2 — following  the  big  bang — and  I  think  that 
is  a  quite  apt  analogy.  So  what  we  do  on  this  issue  may  just  help 
for  a  short  time.  I  doubt  it  is  going  to  be  the  final  answer. 

The  real  concern  I  have  is  that  we  not  take  a  misstep,  that  we 
not  preclude  the  optimizing  of  opportunities  through  market  forces, 
that  we  not  misread  the  market  forces. 

I  am  wondering  in  terms  of  DSL — and  I  find  this  very  frustrat¬ 
ing — when  it  has  been  so  slow  to  deploy.  Only  now,  in  my  neighbor¬ 
hood  in  San  Jose,  is  it  being  deployed.  I  am  wondering  if  the  de¬ 
ployment  of  DSL  is  providing  competition.  I  am  interested  and  en- 
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couraged  that  AOL  is  now  pursuing  satellite  and  wireless  opportu¬ 
nities.  I  think  this  is  a  good  development.  I  ask  whether,  in  your 
judgment  as  a  market  analyst,  Mr.  Jacobs,  whether  this  has  been 
spurred,  in  part,  by  cable  or  by  DSL? 

Mr.  Jacobs.  I  think  AOL  is  a  content  provider.  They  are  agnostic 
relative  to  what  channels  they  get;  they've  got  to  get  over  every 
channel.  The  biggest  threat  to  the  company  long  term  is  that  they 
get  marginalized  if  they  don’t  have  broadband  access.  DSL  is ' 
broadband  access.  The  only  question  is:  Will  it  be  available  to  100 
percent  of  the  market  or  only  the  current  40  to  50  percent  that  it 
can  technologically  address?  That  is  a  question  of  whether  the 
RBOCs  invest  incrementally.  They  are  now  making  such  announce¬ 
ments  that  they  are  about  to  invest.  I  think  they  are  going  to  wind 
up  doing  so  as  long  as  they  are  incented  to.  And  the  answer,  by 
the  way,  technologically,  if  you  offered  me  the  different  products, 

I  would  prefer  DSL.  It  is  a  private  line. 

Ms.  Lofgren.  It  is  a  better  technology. 

Mr.  Jacobs.  It  is  a  better  technology.  All  of  the  bands.  It  is  a  bet¬ 
ter  technology  in  the  sense  that  cable  technology  is  a  shared  me¬ 
dium.  If  your  next-door  neighbor  is  a  bandwidth  hog,  then  you 
won’t  be  able  to  download  your  movies  or  your  Web  sites.  So  all 
things  being  equal,  I  think  DSL  is  a  better  alternative. 

Mr.  Hyde.  The  gentlelady  from  California,  Ms.  Waters. 

Ms.  Waters.  Thank  you  very  much,  Mr.  Chairman,  and  mem¬ 
bers.  This  is  a  good  hearing,  and  it  forces  us  to  have  to  get  involved 
and  to  pay  attention  and  to  learn  all  of  the  new  technology  so  that 
we  can  be  prepared  to  assist  our  constituents  in  whatever  way  that 
we  can  to  make  sure  that  there  is  easy  access,  affordability,  and 
that  they — well,  basically  that  they  have  access  and  it  is  affordable 
and  it  is  comprehensive. 

I  would  like  Mr,  Barr  to,  again,  tell  me  why  there  is  something 
wrong  with  AT&T  pursuing  its  strategy  of  acquiring  cable  compa¬ 
nies  such  as  Media  One  and  why  does  that  make  them  more  able 
to  provide  services  in  ways  that  others  can’t  and  does  this  not  give 
them  the  ability  to  have  access  in  ways  that  the  local  telephone 
companies  may  not  allow  them. 

Mr.  Barr.  AT&T  can  get  access  today  over  the  telephone  line  be¬ 
cause  t^e  regulatory  requirements  are  that  we  provide  both  the 
line,  and  the  bill  provides  for  us  providing  condition  loops  to  AT&T. 
There  has  been  a  two-step  tactic  that  has  been  used  twice  before 
in  this  century:  One,  buy  up  a  lot  of  local  pipelines  into  the  house; 
two,  get  a  big  footprint,  which  they  are  doing  now  with  cable;  and 
then  two,  adopt  a  closed  system  which  says  that  you  can  only  get 
our  services  over  that  system.  And  they  did  that  in  the  beginning 
of  this  century  with  telephone. 

And  that  is  how  you  monopolize  telephone.  They  said  well,  we 
don’t  want  other  people  attaching  telephones  to  this  line  so  you 
have  to  use  our  telephone  and  you  have  to  use  our  long  distance. 
That  is  the  only  way  we  can  get  our  investment  back. 

Same  thing  in  1980  with  cable.  This  time  they  leveraged  their 
power  over  th^e  content,  and  they  took  control  over  the  content.  And 
there  is- virtually  no  independent  video  programmers  around  any¬ 
more.  These  guys  now  have  a  stranglehold  on  it.  Then  once  they 
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get  the  positions  in  those  markets,  they  can  use  it  to  reinforce  their 
basic  privacy  over  the  pipeline. 

The  key  point  is — and  I  think  a  lesson  was  learned  in  the  1996 
act  and  repeatedly  in  trying  to  deal  with  cable  companies — is  you 
got  to  acquire  open  access  at  the  beginning.  If  you  wait  too  long, 
there  is  an  entrenchment  and  a  distortion.  Then  it  takes  regulation 
to  get  rid  of  it. 

Ms.  Waters.  Let  me  hear  from  AT&T  from  that. 

Mr.  Rosenblum.  Thank  you  very  much.  Apart  from  the  irony  of 
Mr.  Barr  representing  a  local  telephone  monopoly  lecturing  us  on 
open  markets  and  competition,  I  think  what  you  have  touched  upon 
is  absolutely  right.  As  Mr.  Jacobs  pointed  out  in  his  testimony,  al¬ 
though  I  am  not  sure  the  colorful  rhetoric  of  AT&T  being  crushed 
is  exactly  the  way  I  would  have  put  it,  we  have  invested  a  lot  of 
money  in  cable  systems.  We  are  a  newcomer  to  the  cable  business. 
We  see  cable  not  only  as  a  way  of  distributing  video  but  as  a  way 
of  investing  and  building  a  brand  new  communications  platform 
which  everywhere  we  are  successful  will  be  no  better  than  the  sec¬ 
ond  kid  on  the  block. 

We  are  going  to  be  competing  against  monopolies  who  have  99 
percent  of  the  residential  business  today,  companies  like  GTE  and 
the  Bell  companies.  We  don't  get  our  money  back  if  we  close  our 
systems  or  if  we  turn  our  back  on  what  consumers  want.  If  AOL 
is  able  to  get  DSL  service  that  gives  consumers  a  choice  of  ISP's 
and  consumers  want  that,  we  would  be  very,  very  ill-advised  not 
to  make  sure  consumers  can  also  get  what  they  want  from  us.  We 
have  an  incentive  to  do  that.  I  think  the  question  today  is  not 
whether  open  or  closed  or  competitive  or  noncompetitive,  is  right; 
it  is  do  we  need  more  rules  and  laws  to  achieve  that  or  do  we  have 
the  incentives  we  need  already  in  place. 

Ms.  Waters.  Finally,  Mr.  Jacobs  said  that  you  are  about  to  in¬ 
vest  in  ways  that  you  are  not  going  to  be  able  to  recoup  your  in¬ 
vestment.  Would  you  do  that? 

Mr.  Rosenblum.  Well,  I  guess  I  would  certainly  hope  that  we 
don't.  But  I  think  that  the  essence  of  what  he  said,  at  least  to  my 
way  of  looking  at  it,  Representative  Waters,  is  that  we  are  taking 
a  very  big  risk  here.  We  are  taking  a  very  big  risk  to  make  this 
Telecommunications  Act  promise  of  competition  a  reality.  No  one 
else  is  investing  the  kind  of  money  that  we  are  in  building  the 
kinds  of  facilities  for  residential  customers  that  we  are  now  doing 
through  the  cable  systems. 

We  are  very  optimistic  about  our  ability  to  recover  on  our  invest¬ 
ment  if  you  give  us  a  chance  to  serve  customers,  but  that  means 
giving  them  what  they  want,  not  giving  them  what — not  giving 
them  what  we  tell  them  they  want. 

Mr.  Hyde,  The  gentleman  from  Florida,  Mr.  McCollum. 

Mr.  McCollum,  I  apologize  for  missing  some  of  the  earlier  hear¬ 
ing,  but  I  am  fascinated  by  the  subject  matter  and  have  certainly 
perused  a  good  deal  of  your  testimony  this  morning,  gentlemen.  I 
must  say  that  I  am  open  minded  about  this  matter.  It  is  a  matter 
of  which  both  sides  of  the  argument — and  maybe  there  are  three 
sides  really — have  a  lot  to  say.  And  being  somebody  Avho  likes  to 
make  the  right  decision,  it  makes  it  more  difficult  when  you  have 
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such  good  and  persuasive  advocates  sitting  here  making  those 
cases. 

I  have  one  question  that  probably  because  I  was  absent  has  been 
touched  on  briefly  before.  But  I  would  like  to  revisit  it  for  my  own 
clarification  and  maybe  ask  Mr.  Boggs  and  maybe  Mr.  Rosenblum 
to  respond  to  this. 

And  that  has  to  do  with  Mr.  Barr’s  testimony  and  the  points  that 
he  made  that  I  thought  were  very  explicit.  I  just  would  like  clari¬ 
fication  from  your  perspective  where  he  says  that  many  cable  com¬ 
panies  are  compelling  their  customers  to  sign  up,  pay  for,  and  use 
ISPs  if  they  want  to  use  a  cable  modem;  and  if  they  obtain  a  cable 
modem  service,  they  must  choose  the  company’s  cable,  the  cable 
company’s  ISP. 

He  goes  on  to  say  that  there  are  three  penalties  for  not  doing 
this:  Customers  who  want  to  use  another  ISP,  they  still  have  to 
pay  for  the  cable  company’s  ISP;  in  other  words,  they  have  to  pay 
twice.  Second,  there  is  a  performance  penalty  he  says  that  traffic 
of  customers  who  want  to  reach  another  ISP  tj/ivcls  on  the  public 
Internet  leading  to  lower-quality  connection  rather  than  on  yours. 
And  finally,  he  says  by  making  customers  go  through  the  cable 
company’s  own  ISP,  they  can  block  competitive  products  from 
reaching  their  customers. 

I  suppose,  Mr.  Boggs,  I  should  direct  that  to  you  first.  I  only 
mention  Mr.  Rosenblum  because  I  understand  AT&T  and  Time 
Warner  are  kind  of  together  collaborating  these  days  on  such  mat¬ 
ters.  And  I  would  like  to  know  what  your  response  is  to  what  Mr. 
Barr  has  said.  He  said  it  very  succinctly.  And  I  don’t  know  how 
succinct  the  answer  has  been  to  that. 

Mr.  Boggs.  I  think  it  is  a  confused  picture  of  what  it  is  that 
Time  Warner  cable  has  built  including  throughout  Florida  where 
we  have  built  a  high-powered,  high-speed  network  to  serve  the  cus¬ 
tomers  throughout  the  communities  in  which  we  have  franchises. 

This  network  permits  our  customers  through  the  application  of 
servers  and  interconnection  facilities  to  get  on  to  the  Internet.  It 
is  in  some  ways  an  ISP  itself.  It  also  has  local  content  that  is  pro¬ 
vided  by  the  cable  company  and  by  other  local  institutions:  muse¬ 
ums,  schools  and  others. 

If  an  individual  is  a  customer  of  Time  Warner  cable  and  sub¬ 
scribes  to  the  extra  service  called  Road  Runner,  they  may  get  ac¬ 
cess  to  an3rwhere  in  the  network  that  they  choose.  If  some  other 
ISP  or  some  other  information  provider,  for  example,  Bloomberg 
News  or  some  other  site  on  the  Internet  chooses  to  permit  that  cus¬ 
tomer  to  get  access  to  them  for  free,  the  customer  enjoys  that  ac¬ 
cess. 

If  that  third  party  chooses  to  charge  them  for  that  access,  that 
is  a  choice  that  the  customer  can  make  with  regard  to  that  pro¬ 
vider.  It  is  not  a  choice  that  we  have  made  to  charge  someone  twice 
for  something.  We  are  charging  them  what  we  think  is  a  fair  price. 
By  the  way,  it  is  usually  about  $40  per  month  in  the  marketplace. 
It  varies  somewhat  from  market  to  market.  And  it  is  a  service  that 
customers  throng  to  when  we  roll  it  out  in  the  community.  We  are 
now  feeling  some  stiff  competition  from  DSL.  As  Ms.  Lofgren  said, 
it  is  a  challenging  new  service  but  we  are  not  in  the  position  of 
charging  people  twice  for  anything. 
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Mr.  McCollum.  Mr.  Barr,  do  you  want  to  respond  to  that  before 
my  time  runs  out  here? 

Mr.  Barr,  They  are  trying  to  confuse  a  site  that  you  might  go 
to  like  Yahoo  versus  an  ISP.  An  ISP  performs  two  functions.  One, 
it  is  the  intermediary  that  connects  you  to  the  backbone  and  helps 
you  navigate  over  the  Internet;  and  second,  it  provides  you  with 
content,  some  of  its  own  content,  but  then  it  organizes  other  con¬ 
tent.  That  is  what  an  ISP  is,  like  Mindspring,  AOL,  GTE.net. 

What  they  have  done  is  say,  if  you  want  to  buy  high  bandwidth, 
you  must  pay  the  cost  of  our  ISP,  ©Home.  If  you  want  to  get  to 
another  ISP,  forget  this  Yahoo  nonsense,  they  are  not  an  ISP.  If 
you  want  to  get  to  an  ISP  like  GTE.net  or  AOL,  you  have  to  pay 
twice  for  their  service.  It  is  a  double  payment. 

Mr.  McCollum.  Mr.  Boggs,  is  that  accurate?  Do  you  dispute  the 
characterization  Mr.  Barr  has  just  ^ven  that? 

Mr.  Boggs.  No,  I  don’t  think  it  is  accurate.  I  think  the — in  the 
provision  of  Internet  services,  there  are  lots  of  different  services 
that  are  offen‘d  a  customer.  There  are  many  that  are  hybrid 
services  that,  in  iact,  have  some  ISP  functions  as  well  as  having 
some  content  functions.  And  customers  are  free  to  choose  them, 
using  our  network  in  any  way  that  they  wish. 

People  choose  to  become  our  customer,  they  are  buying  our  serv¬ 
ice,  they  choose  to  make  that  purchase,  that  subscription,  they  are 
then  free  to  make  any  other  subscriptions  that  they  wish  to.  If  they 
choose  not  to  buy  our  seiwice  and  choose  to  subscribe  to  some  other 
service, -that  is  their  choice.  And  they  are  making  that  choice  every 
day  of  the  week. 

Mr.  HYJ:)fc:.  The  gentleman  from  Massachusetts,  Mr.  Meehan, 

Mr.  Meepian,  Thank  you,  Mr.  Chairman.  I  would  like  unanimous 
consent  to  submit  a  full  statement  into  the  record. 

Mr.  Hyde.  Without  objection. 

[The  prepared  statement  of  Mr.  Meehan  follows:] 

Pk^fakki)  Statkment  of  Hon.  MvVktix  T.  Mi:f:han,  a  Represp:ntative  in 

CONXiRESS  FKO.M  THE  S'I’ATE  OF  MASSACHUSETTS 


Mr.  Chairman, 

I  would  like  to  thank  you  for  calling  this  hearing  today.  The  issues  presented  by 
these  two  bills  are  veiy  important  to  consumers  and  businesses  alike  as  we  reflect 
upon  the  success  or  failure  of  the  1996  Telecommunications  Act  and  as  we  look  for¬ 
ward  to  the  state  of  the  telecommunications  industry  as  it  evolves  with  changing 
technologies  in  the  coming  years. 

It  is  self-evident  to  say  that  the  telecommunications  industry  evolves  and  changes 
faster  and  with  greater  ramifications  than  any  other  sector  of  our  economy.  Internet 
use  and  access  is  booming;  competition  among  Internet  sei-vice  providers  is  develop^ 
ing  offering  consumers  real  choices;  the  old  phone  company  is  unrecognizable  and 
will  become  more  unrecognizable  still;  and  all  of  these  developments  make  commu¬ 
nications  easier,  cheaper  and  more  reliable. 

The  importance  of  the  bills  that  we  are  debatirig  today,  the  “Internet  Freedom 
Act”  and  the  “Internet  Growth  and  Development  Act”  cannot  be  overestimated.  The 
two  controversial  provisions  of  the  bills:  allowing  the  regional  bell  companies  to 
make  long  distance  data  transfers;  and  forcing  the  unbundling  of  the  broadband 
cable  lines  strike  me  as  watershed  events  in  telecommunications  policy  if  enacted. 

My  reaction  to  the  two  provisions  differs.  First,  I  will  address  permitting  the  re- 
monal  bell  companies  (the  “RBOCs”)  to  compete  in  the  long  distance  data  market. 
Unfortunately,  the  promised  sweeping  changes  contemplated  in  the  1996  Tele¬ 
communications  Act,  designed  to  present  more  choices,  better  service,  and  cheaper 
prices  to  consumers  have  not  materialized.  The  reason  for  the  lack  of  progress  on 
this  front  can  be  and  has  been  debated,  but  for  my  purposes,  the  only  relevant  point 
is  that  consumers  have  not  seen  the  benefits.  It  seems  that  the  only  beneficiaries 
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have  been  the  stockholders  of  the  numerous  companies  who  have  been  bought  or 
who  have  merged  since  we  passed  the  Act  in  1996. 

Permitting  the  RBOCs  the  ability  to  compete  in  data  will  spur  investment  in  high 
speed  DSL  technolo^  as  the  RBOCs  will  have  an  incentive  to  upgrade  their  net¬ 
works.  Consumers  will  benefit  by  receiving  faster  Internet  service  through  a  greater 
choice  of  providers. 

Over  half  of  today’s  traffic  is  data  transmissions.  Providing  consumers  with  the 
fastest  possible  method  for  communicating  data  traffic  is  a  necessity.  This  bill  will 
incentivize  the  RBOCs  to  do  just  that. 

Exempting  data  from  the  requirements  of  section  271  of  the  1996  Telecommuni¬ 
cations  Act  in  light  of  the  fact  that  no  single  RBOC  has  fulfilled  the  requirements 
of  271  in  any  single  state  gives  me  pause.  I  appreciate  the  argument  that  legislative 
relief  would  not  be  necessary  if  the  RBOCs  simply  complied  with  the  bill  as  envi¬ 
sioned. 

On  balance,  however,  the  importance  of  consumers  to  receive  better  service  and 
more  choices  outweighs  my  concerns.  It  is  not  wishful  thinking  to  believe  that  given 
this  relief,  the  RBOCs  will  still  expeditiously  pursue  271  compliance  in  every  state. 

Turning  to  the  second  major  issue  presented  in  this  bill,  the  open  cable  access  pro¬ 
vision,  my  concerns  here  outweigh  the  benefits  of  the  bill,  at  least  in  the  short  term. 
As  in  the  data  transmission  section  of  the  bill,  my  analysis  focuses  primarily  on  how 
it  will  affect  consumers  and  their  increased  access  to  better,  faster  Internet  connec¬ 
tions. 

In  order  for  the  companies  currently  investing  in  a  broadband  backbone  to  con¬ 
tinue  doing  so,  there  must  be  a  regulatory  framework  that  encourages  investment 
and  innovation.  At  this  point,  the  cable  companies  have  invested  untold  dollars  in 
providing  cable  service  to  their  customers.  Unbundling  that  network  now  when  AOL 
serves  millions  more  customers  than  its  competitors  is  premature. 

The  FCC  addressed  this  issue  persuasively ,when  they  reported, 

“We  believe  it  is  premature  to  conclude  that  there  will  not  be  competition  in 
the  consumer  market  for  broadband.  The  preconditions  for  monopoly  appear  ab¬ 
sent.  Altlipugh  the  consumer  market  is  in  the  early  stages  of  development,  we 
see  the  potential  for  this  market  to  accommodate  different  technologies.” 

Congress  does  not  need  to  wait  until  a  monopoly  is  present  to  regulate  the  indus¬ 
try,  but  Concessional  involvement  at  this  early  stage  in  the  development  of  the 
Internet  would  be  premature.  I  will  be  prepared  to  advocate  opening  the  broadband 
backbone  when  the  time  comes;  that  time  has  not  yet  arrived. 

Congress  needs  to  address  the  two  controversial  provisions  of  this  bill  with  a  focus 
on  how  to  best  serve  the  consumers.  Consumers  will  benefit  by  creating  incentives 
for  the  RBOCs  and  the  cable  industry  to  continue  deploying  better  and  faster  tech¬ 
nology. 

Mr.  Meehan.  I  want  to  comment  on  two  of  the  provisions  we  are 
discussing  today.  The  first  is  allowing  regional  Bell  companies  to 
make  long  distance  data  transfers.  The  second  is  forcing  the 
unbundling  of  the  broadband  cable  lines.  Obviously,  these  provi¬ 
sions  have  broad  public  policy  implications.  It  seems  to  me — I  sup¬ 
port  allowing  the  regional  Bell  companies  to  compete  in  the  dis¬ 
tance  data  market.  Permitting  the  regional  Bells  the  ability  to  com¬ 
pete  in  data  seems  to  me  is  going  to  spur  investment  in  high-speed 
digital  subscriber  line  technology,  and  the  company  is  going  to  have 
incentives  to  upgrade  their  networks.  Consumers  would  benefit  by 
receiving  faster  Internet  service  through  an  upgraded  choice  of  pro¬ 
viders. 

With  regard  to  the  open  cable  access  provision,  my  concerns  here, 
at  least  in  comparison — comparing  them  with  the  benefits  of  the 
bill,  at  least  in  the  short  term,  are  we  have  to  develop  a  regulatory 
framework  that  encourages  investment  and  innovation.  At  this 
point  the  cable  companies  have  invested  millions  of  dollars  provid¬ 
ing  cable  service  to  their  customers.  And  if  we  unbundle  the  net¬ 
work,  what  does  that  mean  for  the  short  term?  And  it  seems  to  be 
premature  at  this  point. 
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And  we  have  to  look  at  this  as  how  do  we  address  these  two  pro¬ 
visions  of  the  bill  with  a  focus  on  how  to  best  serve  the  consumer. 
Consumers  obviously  are  going  to  benefit  by  creating  incentives  for 
the  re^onal  Bell  companies  and  incentives  for  the  cable  industry 
to  continue  deploying  better  and  faster  technologies. 

With  all  of  this  in  mind,  the  number  of  mergers  and  investments 
in  the  telecommunications  industry  obviously  are  unparalleled  in 
today's  markecplace.  Consumers  in  Massachusetts,  for  example,  are 
impacted  by  the  merger  of  Bell  Atlantic  and  GTE  and  by  AT&T's 
pending  purchase  of  Media-One. 

Mr.  Barr,  on  behalf  of  GTE  and,  Mr.  Rosenblum,  on  behalf  of 
AT&T,  could  you  please  comment  on  the  impact  of  these  trans¬ 
actions;  and  I  would  also  like  to  hear  Mr.  Kimmelman’s  response 
on  behalf  of  the  consumers. 

Mr.  Barr.  You  are  talking  about  the  major  mergers? 

Mr.  MKf<:HAN.  Yeah,  at  least  as  they  affect  Massachusetts  and 
other  States. 

Mr.  Barr.  I  think  that  the  whole  logic  of  the  Telecom  Act,  really, 
was  to  promote  some  degree  of  consolidation,  because  if  you  tear 
away  geographical  restrictions  and  product  line  restrictions  that 
have  existed  in  the  past — remember  we  sort  of  had  a  siloed  telecom 
industry.  Everyone  was  sort  of  operating  within  their  own  little 
silo.  And  the  Telecom  Act  basically  wants  everybody  mixing  it  up. 
And,  therefore,  it  is  logical  that  the  most  efficient  way  economically 
for  companies  to  expand  their  geographic  footprint  and  to  expand 
their  product  line  are  through  consolidations.  That  is  the  most  effi¬ 
cient  way  that  brings  consumer  benefits. 

The  problem  will  occur  where  mergers  tend  to  bring  together 
competing  entities,  existing  competitors,  and  therefore  diminish 
competition  in  some  markets.  But  I  wouldn't  say  generally  that  all 
mergers  are  bad.  And  you  have  to  look  at  each  merger  as  they 
come  to  see  what  its  competitive  impact  is. 

Mr.  Meehan.  Mr.  Rosenblum. 

Mr.  Rosenblum.  Thank  you,  Congi^essman.  I  guess  because  we 
don't  favor  any  presumptions  under  antitrust  laws,  we  also,  like 
Mr.  Barr,  think  mergers  have  to  be  viewed  on  their  individual  mer¬ 
its.  And  some  are  beneficial;  some  may  not  be. 

I  think,  though,  that  two  kinds  of  mergers  you  raised  are  very 
different  in  terms  of  their  impact  on  customers.  In  the  case  of  GTE 
and  Bell  Atlantic  or  Bell  Atlantic  and  Nynex  before,  or  Ameritech 
and  SBC  just  in  the  news  now,  I  think  we  are  disappointed  at  least 
because  I  think  the  purpose  of  the  Telecom  Act  was  to  stimulate 
competition  between  firms  that  had  not  traditionally  competed 
with  one  another. 

And  in  the  case  of  local  companies  that  merged,  I  think  you  see 
companies  merging  instead  of  competing  with  each  other  when 
they  could  have  been  competing. 

Our  merger  and  investment  in  the  cable  industry  is  designed  to 
promote  exactly  I  think  the  kind  of  competition  that  Telecom  Act 
envisioned.  We  are  not  only  using  the  investment  to  compete  oyer 
facilities  with  the  incumbent  monopolies,  but  I  would  like  to  think 
that  our  participation  in  cable  is  turning  the  cable  industry  and  the 
telephone  industry  finally  to  face  each  other  as  competitors. 

Mr,  Hyde.  The  gentleman  from  Massachusetts,  Mr.  Delahunt. 
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Mr.  Delahunt.  Thank  you,  Mr.  Chairman.  All  the  questions  I 
had  have  been  asked.  I  think  Mr.  Kimmelman  wanted  an  oppor¬ 
tunity  to  respond  to  my  friend,  Mr.  Meehan's,  question. 

Mr.  Kimmelman.  Thank  you,  Mr.  Delahunt.  I  was  on  a  roll  with 
Mr.  Barr,  but  this  is  when  I  have  to  disagree  with  him.  I  think 
every  merger  should  be  judged  on  its  own  merits,  but  I  think  both 
of  these  are  devastating.  I  think  we  are  losing  potential  competi¬ 
tors,  as  Mr.  Rosenblum  points  out;  but  unfortunately,  I  think  the 
AT&T  transaction  while  well  intentioned  on  the  telephone  side  can 
have  devastating  effects  for  rising  cable  rates  and  rising  high-speed 
Internet  access  charges.  We  are  just  losing  potential  competitors  to 
this  consolidation. 

Back  to  your  ori^nal  point,  though,  Mr.  Meehan,  I  think  you 
raised— if  we  were  in  a  markup  setting  and  not  in  the  context  of 
a  hearing,  I  would  suggest  that  you  can  phase  in  obligations.  Ms. 
Lofgren  indicated  some  ideas  related  to  sending  clear  signals  to  in¬ 
vestors. 

Really,  for  both  of  the  provisions  that  you  are  talking  about,  I 
think  there  is  a  problem,  as  Mr.  Salsbury  has  pointed  out,  with  in 
the  future  se^egating  data  from  voice.  Everything  is  being 
digitized.  Nothing  is  going  to  be  purely  one  or  the  other.  It  is  an 
enormous  problem  in  having  separate  policy  rules  for  something 
that  can't  be  separated  easily  and  policed. 

So  I  suggest  that  you  can  deal  with  both  of  those  provisions 
through  transitions.  And  while  there  are  a  lot  of  people  I  like  to 
shock — one  of  the  last  people  in  the  world  I  like  to'  shock  is  Mr. 
Conyers — but  I  have  to  explain  that  the  purpose  of  the  1996  act 
was  to  promote  competition  for  greater  choice  and  lower  prices  for 
consumers.  We  are  3V2  years  into  a  law  with  cable  prices  soaring, 
$5  billion  in  new  telephone  charges  because  of  poor  antitrust  en¬ 
forcement,  horrible  regulatory  policy  at  the  Federal  level.  We  need 
to  do  something  here. 

So  whether  it  is  phasing  in  some  provisions,  working  them  more 
carefully,  we  certainly  have  problems  with  some  of  the  provisions 
in  this  bill.  These  markets  will  develop.  The  fact  that  data  becomes 
the  dominant  driving  force  is  interesting,  but  the  fact  that  people 
who  make  less  than  30  minutes  of  long  distance  calls  today  accord¬ 
ing  to  the  FCC  are  paying  twice  what  they  were  2  years  ago  for 
those  30  minutes  is  outrageous. 

And  we  have  to  do  something  to  make  sure  we  are  not  giving 
away  all  the  reasonable  prices  and  affordability  of  our  old  system 
as  w^e  try  to  grow  that  into  a  competitive  Internet.  So  we  just  urge 
you  to  step  in  and  put  a  lid  on  the  ongoing  monopolistic  pricing 
practices. 

Mr.  Delahunt.  Thank  you,  Mr.  Kimmelman.  And  I  will  yield  to 
the  gentlelady  from  California.  I  do  have  one  question,  Mr.  Chair¬ 
man. 

Ms.  Waters.  Go.  Take  your  question. 

Mr.  Delahunt.  I  find  your  analysis  interesting  because  as  you 
say,  those  who  use  less  than  30  minutes  of  long  distance  time  are 
now  paying  double,  which  indicates  that  the  burden  has  shifted  in 
terms  of  those  least  able  to  pay,  and  the  market  has  become  so 
much  more  attractive. 
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All  these  gentlemen  here  today  are  clearly  interested  in  the  fast¬ 
est  growing,  most  lucrative  market,  which  is  the  transmission  of 
data.  I  think  for  those  of  us  who  are  in  a  policy-making  role  here, 
we  ought  to  reflect  on  that. 

I  just  have  one  quick  question  for  Mr.  Jacobs.  Let  itie  preface  it 
with  an  observation.  I  am  really  interested  to  see  what  happens  to 
the  market  today  after  your  analysis  is  broadcast  on  C-Span  and 
all  over  America.  It  will  be  interesting  to  see  how  AT&T  does.  In 
any  event,  you  made  an  interesting  point  about  UNE-P.  I  don’t 
know  if  I  am  pronouncing  it  right.  But  litigation  had  commenced. 

Can  you  tell  us  what  happened  to  that  litigation  or  did  the  mar¬ 
ket  realities  and  the  aggressiveness  of  some  of  the  players  outpace 
the  litigation  in  terms  of  changing  the  status  quo?  Because  I  guess 
my  answer  is  if  we  rely  on  the  enforcement  of  the  antitrust  provi¬ 
sions,  we  are  talking  about  an  extremely - 

Mr.  Hyde.  Does  the  gentleman  require  additional  time? 

Mr.  Dei^HUNT.  If  I  could  have  an  additional  moment. 

Mr,  Hyde.  An  additional  moment. 

Mr.  Delahunt.  A  chairman’s  moment. 

Mr.  Hyde.  I  have  been  very  strict  with  everybody  up  until  now. 
And  I  don’t  want  to  incur  their  wrath,  but  if  unanimous  consent 
is  requested  for  another  minute,  why,  they  have  a  chance  to  object, 
and  they  haven’t.  So  the  gentleman  has  another  minute. 

Mr.  Delahunt,  Thank  you,  Mr.  Chairman.  In  any  event,  if  you 
could  j)ist  describe  the  litigation  and  the  changing  market  condi- 
_tions  and  draw  a  parallel  for  us  in  terms  of  whether  this  is  an  effi¬ 
cient  mechanism,  i.e.,  litigation  through  the  courts  of  appeals,  et 
cetera,  et  cetera. 

Mr.  Jacobs.  Litigation  has  been  a  fairly  disastrous  set  of  events 
for  the  industry.  It  lias  wildly  delayed  the^ onset  of  competition. 
UNE~P  was  attempted  by  the  FCC  as  the  primaiy  way  of  getting 
long  distance  companies  in  the  market.  The  RBOCs  objected  to  it. 
They  did  the  fair  thing:  They  went  to  court;  they  had  it  overturned. 
That  created  effectively  a  2  ^/2-year  truce  until  the  Supreme  Court 
ruled  on  it.  The  Supreme  Court  ruled  recently  and  now  the  compo¬ 
nents  of  that  issue  has  been  thrown  back  to  the  FCC.  We  haven’t 
yet  heard  their  ruling,  so  we  don’t  know  the  fate  of  UNE-P. 

The  one  place  that  UNE-P  has  come  up  is  when  RBOCs  have  de¬ 
cided  that  they  are  ready  to  get  into  long  distance  or  eager  to  get 
in,  such  as  the  case  in  Texas  and  the  case  in  New  York.  They  have 
struck  separate  deals  with  their  State  public  utility  commissions  to 
offer  up  UNE-P  for  limited  periods  of  time  for  specific  numbers  of 
customers  at  these  high  discounted  rates  as  a  way  of  getting  into 
long  distance.  So  UNE-P  is  sort  of  a  piecemeal  issue  right  now. 
The  RBOCs  have  not  embraced  it  wholeheartedly,  but  they  are 
using  it  to  get  into  specific  States  into  long  distance. 

Mr.  Hyde,  The  gentleman  from  New  Jersey,  Mr.  Rothman.* 

Mr.  Rothman.  Thank  you,  Mr.  Chairman.  First  I  want  to  associ¬ 
ate  myself  with  Miss  Lofgren’s  comments.  I  thought  they  were 
right  on  the  money.  The  question  for  me  is  when  does  something 
become  an  essential  facility?  And  who  bears  the  burden  of  proving 
that?  This  may  come  as  an  odd  thing  for  a  Democrat  to  say,  but 
people  have  described  me  as  an  odd  Democrat  and  worse;  but  why 
shouldn’t  the  presumption  be  that  this  is  not  an  essential  facility 
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yet  if  it  has  not  yet  reached  1  percent  of  the  market?  And  if  1  per¬ 
cent  is  the  right  number,  when  DSL  and  wireless  achieve  1  per¬ 
cent,  are  we  going  to  declare  them  essential  facilities  also?  Is  that 
going  to  be  good  for  America? 

I  am  always  tickled  here  in  the  House  of  Representatives  by  peo¬ 
ple  who  constantly  rail  against  big  government  when  it  has  to  do 
with  health  care  or  food  for  poor  people  or  public  education  or 
cleaning  up  the  environment  or,  God  forbid,  gun  control  or  gun 
safety.  The  big  hand  of  government  is  terrible.  But  when  it  comes 
to  benefiting  their  industry  or  their  constituents,  big  government 
intervention  is  the  right  thing  to  do. 

But  I  still  think  the  presumption  has  got  to  be  against  calling 
this  an  essential  facility,  certainly  at  1  percent.  And  again  it  may 
be  an  odd  thing  for  a  Democrat  to  say,  but  I  am  thrilled  that  the 
cable  investors  have  invested  all  of  their  billions  of  dollars  to  create 
a  system  now  that  everybody  wants  to  jump  in  on.  Because  it  is 
g'oing  to  provide  consumers  with  so  many  options  and  opportuni¬ 
ties,  the  same  with  DSL  and  wireless. 

Will  it  encourage  other  entrepreneurs,  capitalists,  to  expand  be¬ 
yond  cable  DS^L  and  wireless  to  some  unknown  technology  that  we 
can’t  even  yet  contemplate  if  we  at  1  percent  of  the  market  declare 
cable  to  be  an  essential  facility?  I  think  it  might. 

I  have  a  question  for  the  gentleman  from  Portland.  If  the  cable 
people  have  to  take  on  these  other  folks,  you  know,  these  paid  fran¬ 
chise  fees  to  the  cities,  will  that  make  them  no  longer  cable  compa¬ 
nies  should  they  not  pay  their  franchise  fees?  Or  should  we  require 
the  providers  of  these  broadband  services,  the  phone  companies, 
satellite  and  wireless  to  pay  franchise  fees  too  or  do  we  remove  all 
of  the  franchise  fees  all  together? 

Mr.  Sten.  Thank  you.  Congressman.  To  address  your  first  ques¬ 
tion  quickly  from  a  local  perspective,  small  government  not  big  gov¬ 
ernment  in  Portland,  Oregon,  from  our  point  of  view  I  don’t  see 
how  we  could  come  to  any  conclusion  except  that  these  are  essen¬ 
tial.  We  for  many,  many  years  have  franchised  cable  facilities  be¬ 
cause  our  citizens  don’t  want  10  cable  lines  on  the  streets.  We  have 
one  set  of  streets  and  they  want  one  cable  line. 

Up  until  this  year  we  have  had  two  competing  companies  which 
both  had  a  franchise  geographic  monopoly,  TCI  and  Paragon;  but 
by  having  two,  we  are  able  to  work  with  both  to  see  what  would 
one  company  do  for  citizens,  what  would  another  not  do.  And  we 
are  able  to  negotiate  over  time  good  franchises. 

Mr.  Rothman.  Reclaiming  my  time.  Did  you  get  to  the  point 
where  you  would  know  when  you  want  to  make  wireless  and  DSL 
essential  facilities?  Have  you  figured  that  out? 

Mr.  Sten.  Well,  wireless  is  a  new  one  for  local  governmentsr  On 
your  franchise  fee  question,  if  I  could  finish  up  quickly  on  the  last 
point,  we  now  have  one  company  that  owns  all  of  the  cable  systems 
in  Portland.  We  have  opportunities  to  say  what  we  believe  should 
happen.  We  are  laboring  under  an  assumption  there  is  no  Federal 
policy;  local  governments  have  the  authority  to  exert  open  access 
requirements  and  we  have. 

Mr.  Rothman.  I  am  just  going  to  reclaim  my  time.  I  probably 
have  10  seconds.  Just  to  say  that  for  me  the  burden  of  proof  would 
be  on  those  who  at  1  percent  feel  this  is  an  essential  facility  and 
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to  prove  why  this  would  not  have  a  chilling  effect  on  those  who 
_want  to  create  new  technologies  and  make  the  money  the  cable 
folks  are  presumably  going  to  make  now  if  they  discover  some 
other  way  to  transmit  data  beyond  those  that  we  can  think  of 
today. 

Mr.  Sten.  I  don’t  mean  to  take  all  your  time;  I  mean  to  answer 
the  question.  One  hundred  percent  of  the  cable  still  is  not  1  per¬ 
cent.  In  Portland  it  is  100  percent  that  is  what  we  are  dealing 
with.  We  charge  a  franchise  fee  on  whoever  uses  the  right  of  way. 

Mr.  Rothman.  So  you  couldn’t  give  up  the  franchise  fee  for  cable? 
Mr.  Jacobs,  do  you  have  a  comment? 

Mr.  Jacobs.  Yeah,  I  quite  agree  that  to  call  something  an  essen¬ 
tial  facility  when  it  has  1  percent  is  sort  of  u  misnomer.  Secondly, 
as  I  understand  it,  an  essential  facility  is  when  you  don’t  have  an 
alternative,  not  just  a  question  of  how  much  market  share  it  has. 
DSL  is  an  alternative  and  there  are  many  new  alternatives  coming 
on  to  the  market. 

MCI  WorldCom  has,  over  the  last  couple  of  months  along  with 
Sprint,  invested  very  dramatically  in  a  technology  called  MMDS.  It 
is  a  wireless  technology.  That  is  a  function  of  chasing  the  exact 
same  return  on  investment  that  cable  is  chasing  and  that  the 
RBOCs  are  chasing. 

Mr.  Hyde.  I  am  sorry.  Mr.  Cleland  wants  a  minute. 

Mr,  Cleland.  If  I  could  most  respectfully  challenge  the  1  percent 
assumption.  This  is  just  assuming  this  is  one  Internet  market.  A 
video  ISP  is  very  different  than  a  narrowband  telco  ISP  because 
they  offer  completely  different  products.  Over  a  narrowband  dia^ 
logue,  which  is  30  million  telephone  users,  you  can’t  pull  down  TV 
programming,  you  can’t  pull  down  the  Titanic,  You  can’t  pull  down 
these  multimedia  or  video  things.  It  just  isn’t  allowed.  I  mean,  it 
isn’t  possible.  So  of  the  market,  of  the  video  ISP  marketplace,  cable 
has  a  90  percent  share  of  that  very  different  market  than  the  telco 
market. 

Mr.  Hyde.  The  gentleman’s  time  has  expired.  All  time  has  ex¬ 
pired. 

I  want  to  congratulate  this  panel  for  staying  here  and  for  your 
illumination  of  a  very  complicated  issue.  You  may  wish  to  ask  if 
we  are  going  to  mark  this  bill  up.  I  have  no  answer  for  that.  I  don’t 
say  yes  or  no.  I  say  we  are  going  to  assimilate  all  that  you  have 
told  us  today  and  think  about  it  and  talk  about  it.  And  the  deci¬ 
sions  will  be  made.  But  there  is  nothing  imminent.  So  your  anxiety 
quotient  can  diminish. 

Mr.  Conyers,  Mr.  Chairman,  could  I  add  my  compliments  to  this 
very  distinguished  panel.  Their  staying  power  is  enormous.  And  I 
am  very  grateful. 

Mr.  Hyde.  And  the  quality  of  their  testimony. 

Mr,  Com^ERS.  Pretty  good  too. 

Mr.  Hyde.  Very  lofty.  The  committee  stands  adjourned. 

[Whereupon,  at  1:06  p.m.,  the  committee  was  adjourned.] 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  January  5,  2000. 


Hon.  William  Barr, 

Executive  Vice  President  and  General  Counsel, 

GTE  Corporation,  Washington,  DC. 

Dear  Mr.  Barr:  I  appreciate  your  appearing  before  the  Committee  on  the  Judici¬ 
ary  to  testify  at  the  legislative  hearing  on  H.R.  1686,  the  “Internet  Freedom  Act,” 
and  H.R.  1685,  the  “Internet  Growth  and  Development  Act  of  1999”  on  Wednesday, 
June  30,  1999. 

Members  of  the  Committee  have  asked  that  you  answer  additional  written  ques¬ 
tions  for  the  record.  I  have  attached  a  copy  of  the  questions.  I  would  appreciate  your 
answering  the  questions  in  writing  and  returning  your  answers  to  the  Committee 
for  inclusion  in  the  hearing  record  at  your  earliest  convenience. 

If  the  Committee  can  provide  you  with  any  additional  information,  please  do  not 
hesitate  to  have  your  staff  contact  Joseph  Gibson  by  phone  at  (202)  225-3951  or  by 
fax  at  (202)  225-7682.  I  appreciate  your  participation  in  our  hearing. 

Sincerely, 

Henry  J.  Hyde,  Chairman. 


cc:  Hon.  John  Conyers,  Jr. 


QUESTIONS  FOR  .MR.  BARR 
Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “essential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

(b)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 

Question  from  Mr.  Rothman 

If  the  cable  industry,  which  carries  data  on  a  broadband  network,  is  to  be  consid¬ 
ered  an  “essential  facility”  notwithstanding  the  fact  that  they  have  only  1  percent 
of  the  ISP  market,  but  on  the  theory  that  they  are  a  medium  that  can  carry  a  video 
broadcasting  image  as  opposed  to  telephone  wires,  explain  why  at  the  same  instance 
DBX  and  wireless  carriers  should  also  not  be  immediately  declared  essential  facili¬ 
ties,  because  they  too  can  carry  a  video  image. 

GTE  Corporation, 
Washington,  DC,  January  31,  2000. 

Hon.  Henry  J.  Hyde,  Chairman, 

Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  DC. 

Dear  Chair^*ian  Hyde:  Please  find  attached  my  answers  to  the  written  questions 
that  you  submitted  to  me  by  letter  dated  January  5,  2000,  on  behalf  of  members 
of  your  Committee  in  connection  with  your  Committee’s  June  30,  1999,  hearing  on 
H.R.  1686. 
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Thank  you  again  for  permitting  me  to  testify  at  the  hearing. 

Sincerely, 

William  P.  Barr,  Executive  Vice  President. 


cc:  Hon.  John  Conyers,  Jr. 

Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “essential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

(b)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 

Answer  from  Mr.  Barr 

(a)  The  “essential  facilities”  doctrine  is  but  one  of  many  antitrust  tools  used  to 
prevent  anticompetitive  abu.ses.  Stated  generally,  the  doctrine  requires  that  a  com¬ 
petitor  share  a  facility  with  other  competitors  if  (among  other  things)  the  facility 
is  essential  to  competition  and  the  facility  is  not  practically  or  reasonably  available 
from  another  source.  The  question  in  the  context  of  broadband  access,  therefore, 
would  be  whether,  within  the  relevant  geographic  market,  a  broadband  access 
transport  provider  possessed  a  facility — a  broadband  line  or  network  of  broadband 
lines,  for  example — that  provided,  during  a  relevant  time  period,  a  monopoly  means 
of  broadband  access  to  consumers  and  that  was  not  practically  or  reasonably 
duplicable  from  another  source. 

The  approach  taken  in  section  102  of  H.R.  1686  seems  to  me  to  be  more  analogous 
to  the  antitrust  doctrine  of  unlawful  tying  than  to  the  essential-facilities  doctrine. 
Specifically,  section  102  would  prevent  any  broadband  access  transport  provider 
that  has  market  power  from  leveraging  its  power  into  the  adjacent  broadband  sew- 
ice  market  and  would  instead  require  that  that  provider  not  discriminate  against 
other  providers  of  broadband  services.  As  I  explained  in  my  testimony,  this  principle 
of  nondiscriminatory  access  has  been  a  central  tenet  of  telecommunications  regula¬ 
tion  for  the  last  15  years  or  so.  Its  application  to  the  newly  developed  broadband 
access  transport  market,  far  from  treating  broadband  any  differently,  would  be  a 
major  step  towards  consistency  and  regulatory  parity. 

(b)  I  have  no  particular  view  on  the  impact  the  proposed  legislation  would  have 
on  antitrust  litigation.  Insofar  as  increased  litigation  is  necessar>’  to  deter  or  penal¬ 
ize  genuine  anticompetitive  abuses,  such  litigation  should  be  w^elcomed.  Insofar  as 
certain  provisions  of  H.R.  1686  might  be  constmed  overbroadly  and  could  be  further 
refined  to  focus  more  clearly  and  specifically  on  genuine  anticompetitive  abuses,  I 
would  support  any  such  refinement. 

Question  from  Representative  Rothman 

If  the  cable  industry,  which  carries  data  on  a  broadband  network,  is  to  be  consid¬ 
ered  an  “essential  facility”  notwithstanding  the  fact  that  they  have  only  1  percent 
of  the  ISP  market,  but  on  the  theory  that  they  are  a  medium  that  can  cany  a  video 
broadcasting  image  as  opposed  to  telephone  wires,  explain  why  at  the  same  instance 
DBX  and  wireless  carriers  should  also  not  be  immediately  declared  essential  facili¬ 
ties,  because  they  too  can  carry'  a  video  image. 

Answer  from  Mr.  Barr 

With  all  respect,  I  must  first  take  issue  with  the  premises  of  your  question. 
Among  other  things,  I  believe  that  economic  analysis  compels  the  conclusion  that 
broadband  access  constitutes  its  own  market;  that  H.R.  1686  is  better  understood 
by  analogy  to  the  antitrust  doctrine  of  unlawful  tying  than  to  the  “essential  facili¬ 
ties”  doctrine;  and  that  H.R.  1686's  tr'catment  of  all  broadband  access  transport  pro¬ 
viders  (not  just  of  the  cable  industry)  is  based  not  on  their  ability  to  carry  a  video 
broadcasting  image  but  on  their  having  a  transmission  capability  in  excess  of  200 
Icilobits  per  second. 

I  therefore  do  not  understand  H.R.  1686  to  declare  anything  to  be  an  “essential 
facility”.  Instead,  I  understand  it  to  act  to  prevent  abusive  coupling  of  Internet 
broadband  transport  with  other  Internet  products  or  seiTices.  DBS  and  wireless  car¬ 
riers,  to  the  extent  that  they  have  market  power  in  broadband  access  to  the  Inter¬ 
net,  would  likewise  be  subject  to  such  preventive  measures. 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washingtoiiy  DC,  January  5,  2000. 

Mr*  Tim  Boggs,  Senior  Vice  President 
for  Public  Policy y 

Time  Warner,  Inc.,  Washington,  DC. 


Dear  Mr.  Boggs:  I  appreciate  your  appearing  before  the  Committee  on  the  Judi¬ 
ciary  to  testify  at  the  legislative  hearing  on  H.R.  1686,  the  “Internet  Freedom  Act,” 
and  H.R.  1685,  the  “Internet  Growth  and  Development  Act  of  1999”  on  Wednesday, 
June  30,  1999. 

A  Member  of  the  Committee  has  asked  that  you  answer  additional  written  ques¬ 
tions  for  the  record.  1  have  attached  a  copy  of  the  questions.  I  would  appreciate  your 
answering  the  questions  in  writing  and  returning  your  answers  to  the  Committee 
for  inclusion  in  the  hearing  record  at  your  earliest  convenience. 

If  the  Committee  can  provide  you  with  any  additional  information,  please  do  not 
hesitate  to  have  your  staff  contact  Joseph  Gibson  by  phone  at  (202)  225-3951  or  by 
fax  at  (202)  225-7682.  I  appreciate  your  participation  in  our,hearing. 

Sincerely, 


Henry  J.  Hyde,  Chairman. 


cc:  Hon.  John  Conyers,  Jr. 


QUESTIONS  FOR  MR.  BOCiG.S 
Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “essential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

(b)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antiti*ust  litigation  in  this  country. 

Time  Warner, 

Washington.  DC,  March  31,  2000. 

Hon.  Henry  J.  Hyde,  Chairman, 

Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  DC. 

Dear  Chairnuxn  Hyde:  Thank  you  for  allowing  me  to  testify  before  your  Commit¬ 
tee  at  thC'  legislative  hearing  on  H.R.  1686,  the  “Internet  Freedom  Act”,  and  H.R. 
1685,  the  “Internet  Growth  and  Development  Act  of  1999”  on  June  30,  1999.  1  hope 
my  testimony  was  of  assistance  to  you  and  the  Committee. 

On  January  5,  2000,  you  wrote  to  ask  me  to  submit  a  wntten  response  to  a  ques¬ 
tion  posed  by  Representative  Meehan  for  inclusion  in  the  hearing  record.  Our  re¬ 
sponse  is  enclosed. 

I  also  would  like  to  take  this  opportunity  to  apprise  you  and  your  colleagues  on 
the  Committee  on  some  developments  which  have  taken  place  since  your  hearing. 
As  you  know,  on  January  10,  2000,  Time  Warner  and  America  Online  announced 
a  strategic  merger  designed  to  create  this  century’s  first  fully  integrated  media  and 
communications  company  capable  of  enhancing  consumers’  access  to  the  broadest  se¬ 
lection  of  high-quality  content  and  interactive  semce.  At  the  merger  announcement, 
Steve  Case  (Chairman  and  CEO  of  AOL)  and  Jerry  Levin  (Chairman  and  CEO  of 
Time  Warner)  also  made  clear  that  the  new  company  would  be  committed  to  ensur¬ 
ing  consumer  choice  of  Internet  Service  Providers  (ISPs)  and  content.  Shortly  there¬ 
after,  on  February  29,  2000,  the  two  companies  announced  a  Memorandum  of  Un¬ 
derstanding  outlining  the  open  access  business  practices  under  which  Time  Warner 
will  offer  consumers  a  choice  of  multiple  ISPs,  including  AOL,  on  its  broadband 
cable  systems. 

This  announcement  together  with  other  recent  developments  in  the  marketplace 
confirm  our  view  that  the  competitive  marketplace  is  working  to  provide  consumers 
with  the  broadest  choice  of  Internet  seivice  providers. 

Please  do  not  hesitate  to  contact  me  with  any  additional  questions  or  if  1  can  as¬ 
sist  the  Committee  in  any  other  way. 

Sincerely, 


cc:  The  Honorable  John  Conyers,  Jr. 
Joseph  Gibson,  Chief  Counsel 


Timothy  A.  Bocjgs. 


142 


Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “^sential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relev  ant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

(b)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 

Response 

The  “essential  facility”  doctrine  in  antitrust  law  has  never  been  adopted  by  the 
Supreme  Court,  see  AT&T  Corp.  v.  Iowa  Utilities  Bd.y  525  U.S.  366,  428  (1999) 
(Breyer,  J.,  concurring  in  part  and  dissenting  in  part),  and  has  been  harshly  criti¬ 
cized  by  commentators,  see  3A  Areeda  &  Hovenkamp,  Antitrust  Law  §771c,  at  176 
(1996)  (“the  'essential  facility,  doctrine  is  both  harmful  and  unnecessary  and  should 
be  abandoned”).  Even  those  courts  that  have  recognized  the  existence  of  the  doctrine 
have  emphasized  its  narrow  scope.  See,  e.g.,  Intergraph  Corp.  v.  Intel  Corp.,  195 
F.3d  1346,  1357  (Fed.  Cir.  1999)  ("the  essential  facility  theory  is  not  an  invitation 
to  demand  access  to  the  property  or  privileges  of  another,  on  pain  of  antitrust  pen¬ 
alties  or  compulsion”);  Carribean  Broad.  Sys.,  Ltd.  v.  Cable  &  Wireless  PLC,  148 
F.3d  1080,  1088  (D.C.  Cir.  1998)  (“faj  monopolist  has  no  general  duty  to  share  his 
essential  facility”). 

Nevertheless,  to  the  extent  that  antitrust  liability  may  be  predicated  on  the  essen¬ 
tial  facility  doctrine,  the  general  contours  of  that  doctrine  are:  ll(i)  a  monopolist 
who  competes  with  the  plaintiff  controls  an  essential  facility,  (2)  the  plaintiff  cannot 
duplicate  that  facility,  (3)  the  monopolist  denied  the  plaintiffs  use  of  the  facility,  and 
(4)  the  monopolist  could  feasibly  have  granted  the  plaintiff  use  of  the  facility”.  Id.; 
see  also  MCI  Communications  Corp.  v.  American  Tel.  &  Tel.  Co.,  708  F.2d  1081, 
1132-33  (7th  Cir.  1983).  of  course,  before  these  factors  can  even  come  into  play,  a 
court  must  find  that  a  company  is  a  monopolist,  which  requires  a  determination  of 
the  relevant  market  in  which  the  company  operates  and  an  assessment  of  its  mar¬ 
ket  power.  See,  e.g.,  TV  Communications  I\etwork,  Inc.  v.  Turner  Network  Tele¬ 
vision,  Inc.,  964  F.2d  1022,  1025  (10th  Cir.  1992);  Consul,  Ltd.  v.  Transco  Energy 
Co.,  805  F.2d  490,  494  &  n.ll  (4th  Cir.  1986).  Moreover,  the  essential  facility  doc¬ 
trine  does  not  condemn  the  company’s  monopoly  itself;  rather,  it  is  addressed  to  the 
effect  of  that  monopoly  on  competition  in  a  related  market.  See  3A  Areeda  & 
Hovenkamp,  supra  <5  771a,  at  172  (“the  essential  facility  doctrine  concerns  vertical 
integration — in  particular,  the  duty  of  a  vertically  integrated  monopolist  to  share 
some  input  in  a  vertically  related  market  .  .  .  with  someone  operating  in  an  up¬ 
stream  or  downstream  market”). 

Given  these  principles,  it  is  not  clear  how  the  essential  facility  doctrine,  if  valid, 
could  have  any  application  to  broadband  Internet  services  at  all. 

The  prerequisite  for  the  application  of  the  essential  facility  doctrine — the  exist¬ 
ence  of  a  monopoly — is  not  satisfied.  First  of  all,  the  vast  majority  of  consumers  who 
use  the  Internet  access  it  through  a  narrowband  service,  and  it  is  far  from  clear 
that  narrowband  and  broadband  Internet  services  should  be  classified  as  separate 
antitrust  markets.  Moreover,  ev^en  if  broadband  Internet  services  do  constitute  a 
separate  market,  that  market  is  characterized  by  intense  and  vigorous  competition. 
Cable  operators,  telephone  companies  and  others,  including  satellite  operators,  are 
aggressively  rolling  out  broadband  seiwices  all  across  the  country.  See,  e.g.,  Roger 
O.  Crockett  &  Cathenne  Yang,  “Faster,  Faster,  Faster”,  Business  Week,  Oct.  18, 
1999,  at  191.  These  companies  are  rel^ng  on  a  variety  of  technolomes  and  are  offer¬ 
ing  consumers  and  businesses  a  variety  of  service  plans.  Countless  articles  have 
been  written  comparing  the  pros  and  cons  of  each  company’s  approach.  See,  e.g., 
Peter  H.  Lewds,  “Picking  the  Right  Data  Superhighway”,  N.Y.  Times,  Nov.  11,  1999, 
at  Gl.  Perhaps  most  importantly,  the  development  and  deployment  of  broadband 
technologies  is  in  its  infancy.  In  the  words  of  William  E.  Kennard,  Chairman  of  the 
Federal  Communications  Commission: 

“The  broadband  market  is  fertile,  but  still  undeveloped.  The  future  is  bright, 
but  still  glimmering  in  the  distance.  We  are  about  50  meters  into  a  race  that 
is  sure  to  be  a  marathon. 

Sometimes  people  talk  about  broadband  as  though  it  is  a  mature  industry. 
But,  the  fact  is  that  we  don’t  have  a  duopoly  in  broadband.  We  don’t  even  have 
a  monopoly  in  broadband.  We  have  a  NO-opoly.  Because,  the  fact  is,  most  Amer¬ 
icans  don’t  even  have  broadband.” 

William  E.  Kennard,  “The  Road  Not  Taken:  Building  a  Broadband  Future  for  Amer¬ 
ica”,  Speech  before  the  National  Cable  Television  Association,  June  15,  1999,  avail- 
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able  at  http://www.fcc.gov/Speeches/Kennard/spwek921.html.  In  the  absence  of  a  mo¬ 
nopoly  in  any  relevant  market,  the  essential  facility  doctrine  cannot  apply. 

On  its  path  to  establishing  “a  presumption  of  a  violation  of  [the  Sherman  Act]’*, 
H.R.  1685,  §502;  H.R.  1686,  §102,  the  proposed  legislation  alters  traditional  notions 
of  antitrust  market  definition  and  market  power. 

For  example,  the  proposed  lemslation  would  require  a  court  to  forgo  analyzing 
whether  narrowband  and  broadband  Internet  services  are  in  the  same  market. 
Standard  antitrust  principles  relevant  to  defining  a  market,  such  as  substitutability 
of  use  and  cross-elasticity  of  demand,  see,  e.g.,  Brown  Shoe  Co.  v.  United  States,  370 
U.S.  294,  325  (1962),  are  dispensed  with  in  favor  of  a  ridd  determination  that  Inter¬ 
net  services  with  “a  transmission  capability  in  excess  of  200  kilobits  per  second”  are 
in  one  market,  H.R.  1685,  §505(1);  H.R.  1686,  §105(1),  and  Internet  services  with 
a  “transmission  capability*  that  is  one  kilobit  per  second  slower  are  in  another.  As 
a  result,  a  court  assessing  a  broadband  provider’s  liability  under  the  proposed' legis¬ 
lation  would  not  consider  the  substantial  competition  nosed  by  narrowband  provid¬ 
ers,  who  continue  to  be  the  source  of  Internet  services  tor  the  vast  majority  oi  Amer¬ 
icans. 

The  proposed  legislation  also  departs  from  traditional  antitrust  principles  in  that 
the  relevant  market  in  which  to  assess  a  defendant’s  liability  is  aefinea  to  include 
“the  provision  of  broadband  services  over  a  single  broadband  access  transport  pro¬ 
vider's  facilities”.  H.R.  1685,  §505(5);  H.R.  1686,  §105(5).  Thus,  in  addition  to  carv¬ 
ing  narrowband  providers  out  of  the  relevant  market,  the  proposed  legislation 
carves  all  competing  broadband  providers  out  of  the  relevant  market  as  well. 

The  proposed  le^slation  changes  the  analysis  of  competition  and  transforms  by 
assuming  all  providers  of  broadband  Internet  services  are  monopolists,  regardless 
of  how  many  consumers  they  serve  and  how  many  other  providers  they  compete 
with. 


Congress  of  the  United  States, 

House  of  Representatives, 
y/ashington,  DC,  January  5,  2000. 

Mr.  Mark  Rosenblum,  Vice  President  foV  Law, 

AT&T  Corporation,  Washington,  DC. 

Dear  Mr.  Rosenblum:  I  appreciate  your  appearing  before  the  Committee  on  the 
Judiciary  to  testify  at  the  legislative  hearing  on  H.R.  1686,  the  “Internet  Freedom 
Act,”  and  H.R.  1685,  the  “Internet  Growth  and  Development  Act  of  1999”  on 
Wednesday,  June  30,  1999. 

A  Member  of  the  Committee  has  asked  that  you  answer  additional  written  ques¬ 
tions  for  the  record.  I  have  attached  a  copy  of  the  questions.  I  would  appreciate  your 
answering  the  questions  in  writing  and  returning  your  answers  to  tne  Committee 
for  inclusion  in  the  hearing  record  at  your  earliest  convenience. 

If  the  Committee  can  provide  you  with  any  additional  information,  please  do  not 
hesitate  to  have  your  staff  contact  Joseph  Gibson  by  phone  at  (202)  225-3951  or  by 
fax  at  (202)  225-7682.  I  appreciate  your  participation  in  our  hearing. 

Sincerely, 

Henry  J.  Hyde,  Chairman. 

cc:  Hon.  John  Conyers,  Jr. 


question  for  MR.  ROSENBLUM 
Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “essential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

Cb)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 


AT&T, 

Basking  Ridge,  NJ,  March  6,  2000. 

Hon.  Henry  J.  Hyde,  Chairman, 

Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  In  response  to  your  correspondence  dated  January  5,  2000, 
enclosed  is  my  response  to  the  question  submitted  by  Representative  Meehan  for  the 
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record  of  the  legislative  hearing  on  H.R.  1686,  the  “Internet  Freedom  Act”  and  H.R. 
1685,  the  “Internet  Growth  and  Development  Act  of  1999”  on  Wednesday  June  30, 
1999. 

I  greatly  apnreciated  the  opportunity  to  testify  before  the  Committee,  and  stand 
ready  to  provide  additional  assistance  to  you  or  members  of  the  Committee.  In  addi¬ 
tion,  please  feel  free  to  call  J.J.  Johnson,  AT&T  Vice  President  for  Congressional 
Affairs,  at  (202)  457-2255  if  you  have  any  questions  or  if  you  need  any  additional 
information. 

Sincerely, 

Mark  C.  Rosenblum. 

cc:  Hon.  John  Conyers,  Jr. 

Hon.  Martin  Meehan 

Enclosure 

Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “essential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

(b)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 

AT&Ts  Response 

a.  Under  established  antitrust  principles,  a  facility  is  considered  “essential”  only 
if  the  facility  provides  a  service  that  itself  constitutes  a  relevant  market  and  permits 
market  power  to  be  exercised  in  that  market.  See  generally  Herbert  Hovenkamp, 
Feder^vl  Antitrust  Law  §7.7  (1994)  (citing  cases).  Further,  courts  have  interpreted 
the  essential  facility  doctrine  to  require  a  showing  that  no  practical  alternatives  are 
available.  Id.  §7.7a.  See  also  McKenzie  v.  Mercy  Hospital,  854  F.2d  365  (10th  Cir. 
1988);  Alaska  Airlines  v.  United  Airlines,  948  F.2d  536  (9th  Cir.  1991).  By  contrast, 
merely  showing  that  alternative  facilities  are  more  costly  is  insufficient  to  establish 
that  a  facility  is  “essential.”  Under  well-established  precedents,  there  can  thus  be 
no  finding  of  an  essential  facility  where  there  are  numerous  providers  competing  for 
the  same  customers. 

Even  if  broadband  Internet  access  were  the  relevant  market,  it  is  clear  that  there 
is  vigorous  competition  in  that  “market”  and  tfiat  cable  modem  service  providers 
such  as  AT&T  have  no  ability  to  exercise  power  in  that  “market.”  Accordingly,  cable 
broadband  Internet  access  facilities  woula  not  be  deemed  “essential”  under  existing 
law. 

Even  a  cursory  summary  of  the  marketplace  confirms  that  there  are  numerous 
providers  of  high  speed  Internet  access.  Digital  Subscriber  Line  (“DSL”)  deployment 
exploded  in  1999,  and  there  are, now  more  DSL-capable  residences  than  cable 
modem-capable  residences.’  Further,  DSL  has  been  growing  faster  than  cable 
modem  sendee  ^  such  that  (based  on  current  trends  and  the  predictions  of  some  in¬ 
dustry  observers)  DSL  subscribership  may  overtake  cable  modem  subscribership  in 
the  v^eiy  near  future.-^  At  the  same  time,  DSL  prices  have  plummeted  (and  continue 
to  fall).  Multiple  competitively-priced  DSL  offerings  continue  to  spring  up  in  every 
geographic  area  in  which  AT&T  offers  cable  modem  service. 

But  the  ubiquitous  telephone  networks  are  not  the  only  source  of  facilities-based 
competition  to  the  cable  networks  owned  by  AT&T  and  other  companies.  RCN  and 
others  are  overbuilding  incumbent  cable  systems  with  their  own  nvbrid-fiber  coax 
networks.  RCN,  for  example,  recently  announced  that  it  will  overbuild  AT&T's  cable 
systems  in  Portland  and  offer  local  and  long  distance  phone,  cable  TV,  and  high 
speed  Internet  service  over  that  new  system. 

MCI  Worldf^^om,  Sprint,  US  WEST,  NextLink,  Winstar,  Motorola,  Teledesic,  Lock¬ 
heed  Martin,  Alcatel  Espace,  Loral  and  other  industry  heavyweigfkts  are  investing 
tens  of  billions  of  dollars  to  deploy  additional  alternative  broadband  paths  to  resi¬ 
dences  that  will  be  in  place  and  offering  sendee  by  the  time  broadband  providers 
enjoy  a  substantial  share  of  the  Internet  services  market.  MCI  WorldCom  and 


^Announcements  by  the  major  D8L  network  owners  confirm  more  than  50  million  DSL-capa- 
blc  homes  at  the  end  of  1999,  as  compared  to  less  than  40  million  cable  modem-capable  homes. 

■■^Sylvia  Dennis,  DSL  Taking  Off  Big  Time,  Newsbyte  News  Network  fAug.  17.  1999);  http:/ 
/www.usw'est.coni''news/0 12600.html. 

■'^Vito  Racanelli,  AOL-Time  Warner  Deal  I^eaves  Baby  Bells  Unjustly  Shunned,  Barron’s  (Jan. 
15,  2000). 

■♦Building  a  System  to  Rival  AT&T,  The  Oregonian,  B1  (Jan.  13,  2000). 
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Sprint  will  rely  primarily  on  fixed  wireless  networks  that  can  deliver  much  neater 
bandwidth  than  either  cable  modem  or  DSL  services.  With  existing  licenses,  tne  two 
companies  can  reach  60%  of  U.S.  households,^  and  in  a  recent  press  conference  MCI 
WorldCom  stated  that  it  would  begin  providing  broadband  fixed  wireless  service 
within  a  year  of  closing  its  merger  with  Sprint.®  NextLink,  which  will  be  able  to 
reach  95%  of  customers  in  the  top  30  markets,  plans  to  offer  broadband  services  via 
fixed  wireless  this  year.’  Winstar,  flush  with  $900  million  investment  from  a  Micro¬ 
soft-led  consortium,®  is  also  ag^essively  rolling  out  fixed  wireless  networks.^  And 
US  WEST  just  announced  that  it  will  launch  a  nationwide  broadband  wireless  offer¬ 
ing.  Industry  analysts  predict  fixed  wireless  companies  to  grow  to  a  $7  billion  indus¬ 
try  by  2003.^® 

Satellite  providers  DirecPC  and  Echostar  already  offer  Internet  service  with 
download  speeds  equivalent  to  the  speeds  shared  network  cable  modem  customers 
often  obtain.  DirecPC  owner  Hughes  is  investing  $1.4  billion  in  a  two-way 
broadband  data  satellite  network,  Spaceway,  that  w'ill  begin  providing  service  in  the 
United  States  by  the  year  2002  at  multi-megabit  speeds.  Teledesic,  a  global  sat¬ 
ellite  concern  funded  by  Bill  Gates  and  Craig  McCaw,  is  spending  $9  billion  on  its 
“Intemet-in-the-Sky'’  project,  which  will  provide  consumers  with  affordable,  world¬ 
wide,  ultra-fast  Internet  access,  video-conferencing,  and  high-quality  voice  and  digi¬ 
tal  data  sendee  beginning  in  2003  using  a  constellation  of  288  low-Earth-orbit  sat¬ 
ellites.’-  Other  satellite-based  providers,  including  Motorola,  Ix)ckheed  Martin, 
Alcatel  Espace,  and  Loral,  expect  to  invest  over  $25  billion  to  establish  broadband 
satellite  services  in  the  coming  years. 

Moreover,  while  this  analysis  establishes  that  there  wwld  be  no  “essential  facil¬ 
ity”  even  if  broadband  access  were  a  relevant  market,  the  reality  is  that  broadband 
access  is  not  now  or  in  the  foreseeable  future  a  relevant  market  for  antiti*ust  pur¬ 
poses.  Rather,  broadband  access  competes  with  naiTowband  access,  and  both  are  in 
the  same  product  market.  Three  key  tacts  make  this  clear. 

First,  broadband  seiwice  is  priced  competitively  with  narrowband  serxdce.  When 
the  Federal  Communications  Commission  examined  retail  prices  last  year,  it  found 
that  the  total  monthly  cost  of  broadband  Internet  access  via  cable  modem  is  exactly 
the  same  as  the  monthly  cost  of  narrowband  Internet  access;  moreover,  the  “total 
first-year  costs”  were  actually  lower  with  the  cable  modem.’ '  This  is  no  coincidence. 
Because  they  must  win  price-sensitive  customers  away  from  existing  substitutes, 
AT&T  and  other  broadband  access  providers  are  driven  by  market  forces  to  price 
their  sei-vices*  to  compete  with  dial-up  access. 

Second,  consumers  use  both  narrowband  and  broadband  for  the^ame  core  applica¬ 
tions.  The  vast  maiority  of  valuable  Internet  applications,  such  as  e-mail  and  Web 
access,  are  available  to  users  regardless  of  the  specific  ISP  suppl>‘ing  the  applica¬ 
tion,  and  the  vast  majority  of  content  available  to  consumers  over  the  Internet  is 
not  tailored  to  higher  bandwidth  speeds.  Internet  content  providers  can  reach  essen¬ 
tially  the  same  set  of  consumers  via  narrowband  or  broaaband  access,  and  there  is 
no  aifference  between  the  Web  sites  that  any  consumer  can  access  whether  using 
broadband  or  narrowband.  AOL  and  other  narrowband  services  are  also  able  to  use 
caching  to  compete  with  broadband  offerings.’^  Caching  content  locally  reduces  con¬ 
gestion  and  allows  customers  to  access  this  content  much  more  quickly  than  having 
to  download  the  content  from  the  public  Internet. 

Third,  at  the  present  time  and  for  years  to  come  broadband  and  narrowband  will 
be  competing  for  the  same  mass  market  of  Internet  subscribers.  Of  course,  at  one 


‘"Kelly  Carroll,  Alternative  .\ccess:  MMDS  may  become  Choice  Conduit  for  Wireless  Internet 
(Sep.  6,  1999);  1999:  The  Year  Broadband  Wireless  Entranced  the  Industry,  Wireless  Today 
(Jan.  6,  2000). 

^Ebbers  Points  to  Rapid  Digital  Divide  Crossing  bv  MCI-Spnnt,  Wireless  Today  (Jan.  13, 
2000). 

~Sce  http://ww\v.redhemng.corn;^niagdssuc67/news-reat  urc-du99-nextlink.html;  http:// 
WWW. next! ink. conxTa'hews.^archive/press/xpr  corp. .  01 1200-testing.html. 

^http:/7www.winstar.convpress''1999Tcmp].asp?nieid= 1223996. 

‘'See  1999:  The  Year  Broadband  Wireless  Entranced  the  Industry,  Wireless  Today  (Jan.  6, 
2000);  http:/Vwww.winstar.convpress/1999/0930992.asp, 

1999:  The  Year  Broadband  W'ireless  Entranced  the  Industry.  Wireless  Today  (Jan.  6,  2000). 
58). 

http  //ww\s  .mercurycenter.coni. 

http:/Avww.teledesic.conv'newsroonV05-21-98.html.  See  also  In  the  Matter  of  En  Banc 
Hearing  on  Broadband  Services  (July  9,  1998),  Transcript  Comments  of  Steve  Hooper,  co-CEO 
of  Teledesic  and  Chairman  of  Nextlink  Communications  at  9-13  (httpi//w ww.fcc.gov/cnbanc/ 
070998/  eb07O998.html). 

^'^See  Report,  Deployment  of  Advanced  Telecommunications  Capability  to  All  Americans  in  a 
Reasonable  and  Timely  Fashion,  14  FCC  Red.  2398,  2443-2444  (1999). 

See  http-y/webmaster.info.aol.com/caching.html. 
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end  of  the  spectrum  are  some  customers  who  demand  high-speed  access  and  are  not 
sensitive  to  price,  just  as  at  the  other  end  there  are  those  who  want  low-priced  ac¬ 
cess  regardless  of  speed.  But  both  broadband  and  narrowband  providers  aspire  to 
more  than  those  ‘"tails”  of  the  distribution,  and  thus  it  is  the  competition  for  the 
marginal  customer  that  counts  for  market  definition  purposes.  Many  millions  of  cur¬ 
rent  narrowband  customers  might  be  persuaded  to  switch  to  broadband  service — if 
competitive  and  attractive  offerings  are  available. 

For  this  vast  majority  of  consumers,  the  choice  between  narrowband  and 
broadband  involves  trade-offs  that  make  the  two  modes  of  access  close  substitutes, 
and  confirm  that  they  are  in  the  same  relevant  product  market  for  antitrust  pur¬ 
poses.  A  person  deciding  whether  to  replace  dial-up  access  with  a  cable  modem  serv¬ 
ice  will  reco^ize  that  the  cable  modem  service  offers  speed  and  “always  on”  advan¬ 
tages.  But  dial-up  access  has  its  own  advantages:  a  dial-up  customer  can  access  the 
Internet  and  use  e-mail  from  remote  locations;  a  cable  modem  customer  cannot. 
Dial-up  service  can  use  existing  customer  premises  equipment.  For  those  dial-up 
customers  who  do  not  purchase  an  extra  telephone  line,  it  is  less  expensive  than 
cable  modem  service.  Aiid  for  those  who  do,  although  the  cost  is  comparable,  they 
obtain  an  extra  line  that  can  also  be  used  for  regular  voice  communications  and 
faxes. 

By  contrast,  consumers  who  purchase  a  cable  company’s  on-line  service  cannot  yet 
use  that  capability  to  make  phone  calls,  hook  up  a  fax  machine,  or  dial  up  to  an 
employer’s  server.  Given  these  trade-offs,  and  the  enormous  number  of  Internet  sub¬ 
scribers  who  will  be  choosing  between  access  modes  in  coming  years,  it  can  hardly 
be  doubted  that  there  is  substantial  substitutability  between  broadband  and 
narrowband  Internet  access  services. 

In  fact,  courts  have  routinely  rejected  claims  that  one  product  is  in  a  separate 
market  from  another  product  just  because  it  enjoys  some. advantages  over  that  prod¬ 
uct.  In  the  landmark  case  of  United  States  v.  E.L  du  Pont  de  Nemours  &  Co.,  351 
U.S.  377,  S99  (1956),  the  Supreme  Court  rejected  the  claim  that  cellophane  is  in 
a  different  market  from  other  wrapping  materials  because,  “despite  cellophane’s  ad¬ 
vantages,  it  has  to  meet  competition  from  other  materials.”  In  FTC  v.  Owensdlli- 
nois,  Inc.,  681  F.  Supp.  27  (D.D.C.),  vacated  as  moot  following  completion  of  merger, 
850  F.2d  694  (D.C.  Cir.  1988),  the  court  rejected  the  claim  that  glass  container 
were  in  a  separate  market  from  metal  and  plastic  containers.  Despite  obvious  dif¬ 
ferences  in  features,  and  the  fact  that  some  customers  would  only  purchase  glass, 
there  was  enough  competitiorr  between  the  different  materials  to  include  them  in  a 
single  market.  Similarly,  in  United  States  v.  Gillette  Co.,  828  F.  Supp.  78  (D.D.C. 
1993),  the  court  refused  to  limit  the  market  to  fountain  pens.  Although  some  cus¬ 
tomers  were  devoted  to  fountain  pens  and  would  purchase  nothing  else,  many  other 
customers  would  “substitute  other  modes  of  writing,”  and  the  market  was  defined 
accordingly. 

This  bill  would  stand  these  well-established  principles  on  their  head.  It  imposes 
an  inflexible  statutory  definition  of  the  relevant  “market”  (the  “broadband  service 
provider  market”)  which  is  inaccurate  at  best  and  more  generally  ina^ropriate.  In 
the  normal  course,  under  well-developed  case  law,  an  antitrust  plaintiff  must  prove 
that  the  defendant  has  the  power  to  control  prices  and  output  and  exclude  competi¬ 
tors  in  a  relevant  market.  The  appropriate  definition  of  the  relevant  market  is  thus 
the  starting  point  of  traditional  antitrust  analysis.  To  determine  what  the  relevant 
market  actually  is,  agencies  and  courts  must  consider  the  facts  as  to  whether  cus¬ 
tomers  have  alternatives  that  effectively  prevent  a  firm  from  raising  prices  or  limit¬ 
ing  choice  without  losing  business — in  antitrust  jargon,  the  “elasticities.” 

This  bill,  in  contrast,  would  foreclose  the  usual  role  that  economic  realities  and 
evidence  play  in  this  determination  and  force  an  artificial  definition  of  the  market. 
Not  only  does  the  bill  decree  that  broadband  services  are  the  relevant  market — even 
though  broadband  Internet  access  services  plainly  compete  with  narrowband  serv¬ 
ices  today — the  bill  further  declares  that  the  facilities  of  a  single  broadband  access 
provider  constitute  the  relevant  market.  In  essence,  this  bill  would  bypass  relevant 
case  law  and  deem  individual  broadband  networks  to  be  “essential  facilities”  with¬ 
out  finding  any  ability  to  exercise  monopoly  power  and  notwithstanding  that  those 
seeking  access  to  such  a  network  have  alternative  suppliers  that  can  provide  the 
same  or  similar  high-speed  capabilities.  This  ignores  long-developed  precedent  on 
the  essential  facilities  aoctrine^y  asserting  a  presumption  of  a  Sherman  Act  viola¬ 
tion  based  only  on  a  broadband  access  providers  le^timate  business  decisions. 

b.  The  legislation  would  have  a  profoundly  negative  impact  on  the  nature  and  ex¬ 
tent  of  antitrust  litigation  in  this  country.  First,  the  bill  would  create  liability  where 
liability  should  not  and  otherwise  would  not  exist.  As  noted  in  response  to  part  (a), 
the  artificial  and  inaccurate  legislative  pronouncement  that  the  facilities  of  a  single 
service  provider  constitute  the  relevant  market  would  impose  antitrust  liability  and 
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treble  damages  on  firpis  that  have  no  market  power.  And  as  broadband  technology 
evolves  and  the  number  of  broadband  alternatives  continues  to  expand,  this  inflexi¬ 
ble  statutory  definition  would  grow  more  and  more  obsolete — but  would  remain  a 
fixture  in  the  law.  - 

Second,  the  new  procedural  rules  that  the  bill  would  establish  in  this  one  type 
of  antitrust  case  would  create  enormous  confusion.  The  “presumption’’  of  a  Sherman 
A.ct  violation  that  would  be  applied,  for  example,  is  entirely  undefined.  The  proposed 
bill  does  not  explain  how  this  presumption  could  be  rebutted,  or  how  a  Sherman 
Act  case  would  proceed  once  its  applicability  is  established. 

Third,  the  bill  would  require  tne  judiciary  to  assume  the  rule  of  regulators.  Fed¬ 
eral  judges  would  be  required  to  establish  (and  oversee)  the  rates,  terms,  and  condi¬ 
tions  for  interconnection  between  thousands  of  broadband  and  Internet  providers. 
This  ongoing  obligation  would  be  highly  burdensome  to  the  courts  and  the  parties, 
and  would  require  the  judiciary  to  assume  responsibility  well  beyond  its  traditional 
areas  of  competence. 

Fourth,  and  for  all  the  reasons  noted  above,  the  bill  would  greatly  increase  the 
amount  and  cost  of  litigation,  diverting  resources  that  would  otherwise  be  devoted 
to  serving  consumers  through  competition  on  the  merits.  By  establishing  the  equiva¬ 
lent  of  a  new  cause  of  action  along  with  a  presumption  of  liability  (notwithstanding 
the  presence  of  facts  that  would  otherwise  preclude  liability  under  the  existing  anti¬ 
trust  laws),  the  bill  would  expand  enormously  the  incentive  to  litigate.  And  because 
the  bill  gives  special  advantages  to  plaintifis  by  creating  a  presumption  in  their 
favor,  it  would  be  far  more  difficult  to  obtain  dismissal  or  summary  judgment  of 
meritless  cases. 


CONURKS.S  OF  I'HE  UnITFI)  STATKS, 

House  of  Representatives, 
Washington,  DC,  January  5,  2000. 

Mr.  Gp:orge  Vradenburg, 

Senior  Vice  President, 

America  Online,  Dulles,  VA. 


Dear  Mr.  Vradenburg:  I  appreciate  your  appearing  before  the  Committee  on  the 
Judiciary  to  testify  at  the  legislative  hearing  on  H.R.  1686,  the  “Internet  Freedom 
Act,”  and  H.R.  1685,  the  “Internet  Growth  and  Development  Act  of  1999”  on 
Wednesday,  June  30,  1999. 

Members  of  the  Committee  have  asked  that  you  answer  additional  written  ques¬ 
tions  for  the  record.  I  have  attached  a  copy  of  the  questions.  I  would  appreciate  your 
answering  the  questions  in  writing  and  returning  your  answers  to  the  Committee 
for  inclusion  in  the  hearing  record  at  your  earliest  convenience. 

If  the  Committee  can  provide  you  with  any  additional  information,  please  do  not 
hesitate  to  have  your  staff  contact  Joseph  Gibson  by  phone  at  (202)  225-3951  or  by 
fax  at  (202)  225-7682.  1  appreciate  your  participation  in  our  hearing. 

Sincerely, 


Henry  J.  Hyde,  Chairman. 


cc:  Hon.  John  Conyers,  Jr. 


QUESTIONS  FOR  MR.  VIUVDENBURG 
Questions  from  Representative  Pease 

1.  Please  summarize  all  predictions  and/or  discussions  AOL  has  made  in  public 
during  1999  regarding  or  reflecting  (1)  its  anticipated  number  of,  or  growth  in,  sub¬ 
scribers  over  any  or  all  of  the  next  five  years;  (2)  its  anticipated  number  or  propor¬ 
tion  of  subscribers  wdio  will  continue  to  use  narrowband  access;  and  (3)  its  antici¬ 
pated  number  of  subscribers  who  will  use  any  of  the  broadband  access  arrange¬ 
ments  in  which  AOL  has  announced  its  participation  with  local  telephone  or  sat¬ 
ellite  providers. 

2.  (jiven  AOL’s  support  for  unbundling  access  to  broadband  service  offered  over 
cable  facilities,  would  you  also  support  unbundling  access  to  services  offered  via 
wireless  cable  or  satellite? 

Question  from  Representative  Meehan 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  “essential  facility.”  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 
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(b)  Please  explain  what  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 

Question  from  Mr.  Rothman 

If  the  cable  industry,  which  carries  data  on  a  broadband  network,  is  to  be  consid¬ 
ered  an  “essenttstMaiiity^'  notwithstanding  the  fact  that  they  have  only  1  percent 
of  the  ISP  market,  but  on  the  theory  that  they  are  a  medium  that  can  carry  a  video 
broadcasting  image  as  opposed  to  telephone  wires,  explain  why  at  the  same  instance 
DBX  and  wireless  carriers  should  also  hot  be  immediately  declared  essential  facili¬ 
ties,  because  they  too  can  carry  a  video  image. 

America  Online  Inc., 

Dulles,  VA,  March  27,  2000. 

Hon.  Henry  J.  Hyde,  Chairman, 

Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  DC. 

Dear  Chairman  Hyde:  Thank  you  for  the  opportunity  to  appear  before  the  Com¬ 
mittee  on  the  Judiciary  on  Wednesday,  June  30,  1999,  to  testify  at  the  hearing  on 
H.R.  1686,  the  “Internet  Freedom  Act”  and  H.R.  1685,  the  ‘  Internet  Growth  and  De¬ 
velopment  Act  of  1999.”  This  letter. responds  to  your  request  that  I  provide  answers 
to  additional  written  questions  for  inclusion  in  the  hearing  record. 

During  this  hearing,  the  issue  of  “open  access”  was  widely  discussed.  Before  ad¬ 
dressing  the  specific  questions  set  forth  in  your  letter,  I  wanted  to  also  include  in 
the  record  an  update  on  some  important — and  positive — marketplace  developments 
related  to  the  open  access  issue.  On  January  10,  2000,  AOL  and  Time  Warner  an¬ 
nounced  a  strategic  merger  designed  to  create  the  world’s  first  fully  integrated 
media  and  communications  company  for  the  Internet  Century.  At  the  time  of  the 
merger  announcement,  both  Steve  Case  (CEO  of  AOL)  and  Jerry  Levin  (CEO  of 
Time  Warner)  made  clear  that  the  combined  company  would  support  open  access 
and  implement  it  on  the  Time  Warner  Cable  systems.  Since  that  time,  the  compa¬ 
nies  have  worked  expeditiously  to  develop  further  details  on  how  open  access  would 
be  implemented  so  that  consumers  in  Time  Warner’s  local  cable  franchise  areas 
would  have  choice  and  competition  with  respect  to  cable  Internet  services.  The  re¬ 
sult  of  that  effort  was  an  a  11  point  Memorandum  of  Understanding  (MOU),  an¬ 
nounced  by  AOL  and  Time  Warner  on  February  29,  2000.  A  copy  of  the  MOU  is 
attached. 

At  the  heart  of  the  MOU  is  the  parties’  commitment  to  ensuring  that  consumers 
will  be  able  to  choose  from  among  multiple  ISPs  for  high-speed  Internet  service  over 
AOL  Time  Warner’s  broadband  cable  systems.  Significantly,  consumers  will  not  be 
required  to  purchase  service  from  an  ISP  that  is  affiliated  with  AOL  Time  Warner 
in  order  to  enjoy  broadband  Internet  service  over  AOL  Time  Warner  cable  systems. 
The  parties  also  have  committed  to  offer  a  diversity  of  ISPs.  AOL  Time  Warner  will 
not  place  jiny  fixed  limit  on  the  number  of  ISPs  with  which  it  will  enter  into  com¬ 
mercial  arrangements.  Moreover,  AOL  Time  Warner  will  offer  those  ISPs  the  choice 
to  partner  on  a  national  (i.e,,  on  all  AOL  Time  Warner  cable  systems),  regional,  or 
local  basiS;  in  order  to  facilitate  consumer  choice  among  ISPs  of  different  size  and 
scope.  While  the  MOU  is  subject  to  existing  Time  Warner  obligations,  AOL  Time 
Warner  is  committed  to  providing  a  choice  of  ISPs  as  quickly  as  possible,  and  will 
work  to  try  to  achieve  that  goal  even  before  its  current  obligations  expire. 

In  short,  we  believe  that  our  MOU,  combined  with  AT&Ts  announcement  that 
it  also  intends  to  provide  consumers  with  the  ability  to  choose  among  multiple  ISPs 
over  AT&T  cable  systems,  demonstrates  real  progress  in  the  marketplace.  Since  the 
announcement  of  the  AOL  Time  Warner  MOU,  press  reports  suggest  that  another 
major  cable  company  (Comcast)  is  moving  toward  a  policy  of  offering  multiple  ISPs 
over  their  cable  systems.  As  a  result  of  these  positive  steps  toward  cable  industry 
adoption  of  a  multiple  ISP  model,  implementation  of  open  access  nationwide  is  be¬ 
coming  no  longer  a  question  of  if,  but  of  when.  Given  this  important  progress  in  the 
marketplace,  it  appears  that  government  intervention  in  this  area  is  not  necessary 
at  this  time.  That  said,  Congress  should  continue  its  important  oversight  role  in  this 
area  until  we  arrive  at  the  day  when  open  access  is  ensured  across  all  platforms 
so  consumers  will  enjoy  the  full  benefits  of  comp'etition  and  choice. 

Questions  from  Representative  Pease: 

1.  Please  summarize  all  predictions  and  for  discussions  AOL  has  made  in  public 
during  1999  regarding  or  reflecting  (1)  its  anticipated  number  of,  or  growth  jn,  sub¬ 
scribers  over  any  or  all  of  the  next  five  years;  (2)  its  anticipated  number  or  portion 
of  subscribers  who  will  continue  narrowband  access;  and  (3)  its  anticipated  number 
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of  subscribers  who  will  use  any  of  the  broadband  access  arrangements  in  which  AOL 
has  announced  its  participation  with  local  telephone  or  satellite  providers. 

While  AOL  has  not  publicly  made  any  recent  predictions  on  these  subjects,  a 
number  of  independent  analysts  have  made  general  forecasts.  For  example, 
Forrester  Research  predicts  the  following  number  of  Internet  penetrated  households 
over  the  next  several  years: 

2000  44.396  million 

2001  51.254  million 

2002  56,021  million 

2003  59.808  million 

Of  these  households,  Forrester  estimates  the  following  number  will  have  broadband 
service: 

2000  4.749  million 

2001  9.205  million 

2002  15.855  million 

2003  22.400  million 

With  the  following  number  of  households  using  narrowband  service: 

2000  39.647  million 

2001  42.049  million 

2002  40.166  million 

2003  37.408  million 

See  Fonester  Research;  Consumers;  Digital  Decade  (Jan.  1999). 

Another  analyst,  Jupiter  Communications,  forecasts  that  in  the  year  2003,  11% 
of  online  consumers  will  be  accessing  the  Internet  through  a  dial-up  connection,  rep¬ 
resenting  52.3  million  households.  See  Jupiter  Communications;  Trends  and  Out¬ 
look:  Bandwidth  Access  and  Strategies  (Feb.  2000).  Among  consumers  who  were  in¬ 
terested  in  receiving  high-speed  access,  the  Yankee  Group  found  that  30%  said  they 
would  prefer  to  receive  the  service  from  their  telephone  company,  while  20%  favored 
their  cable  provider.  The  remaining  509?  said  they  still  had  no  preference.  See  The 
Yankee  Group,  Cable  Modems  and  DSL:  High-Speed  Growth  for  High-Speed  Access 
(Jan.  2000). 

2.  Given  AOL's  support  for  unbundling  access  to  broadband  service  offered  over 
cable  facilities,  would  you  also  support  unbundling  access  to  services  offered  via  wire¬ 
less  cable  or  satellite. 

The  principles  of  consumer  choice  and  competition  that  have  characteiized  Inter¬ 
net  access  in  the  narrowband  world  can  and  should  be  preserved  as  multiple 
broadband  access  platforms  emerge.  Whether  broadband  access  is  provided  over 
cable  systems,  or  through  a  wireless  cable,  satellite  or  DSL  platform,  consumers 
should  be  able  to  enjoy  affordable,  convenient  and  faster  Internet  service  from  ?a 
choice  of  Internet  Service  Providers.  AOL  does  not  believe  that  consumers  should 
be  required  to  purchase  service  from  an  ISP  affiliated  with  the  owner  of  the  plat¬ 
form  over  w^hicn  they  receive  access.  Just  as  the  two  largest  cable  operators  nave 
now  committed  themselves  to  the  path  of  open  access  over  cable  systems,  we  look 
for  emerging  broadband  industry  leaders  in  all  platforms,  consistent  with  the  avail¬ 
able  technology,  to  follow  suit. 

Questions  from  Representative  Meehan: 

Numerous  antitrust  decisions  set  forth  the  factors  that  are  to  be  considered  in  de¬ 
termining  what  qualifies  as  an  ^'essential  facility.''  Included  among  these  factors  are 
a  determination  of  the  relevant  market  and  an  assessment  of  market  power. 

(a)  Please  explain  how  broadband  access  would  be  treated  under  these  precedents, 
and  whether  and  how  the  proposed  legislation  would  treat  broadband  differently. 

While  AOL  has  been,  and  remains,  committed  to  the  goal  of  open  access,  AOL  has 
never  suggested  that  cable  Internet  access  service  be  subjected  to  essential  facilities 
or  common  carrier  based  regulation.  We  thus  have  not  relied  on  these  precedents 
regarding  essential  facilities  or  common  earners  as  the  model  on  which  open  access 
should  be  based. 

(b)  Please  explain  whert  impact  you  think  the  proposed  legislation  would  have  on 
the  extent  and  nature  of  antitrust  litigation  in  this  country. 

Although  H  R.  1686  and  H  R.  1685  would  allow  a  civil  action  under  the  Sherman 
Act,  AOL  has  long  hoped  that  open  access  would  be  achieved  in  the  marketplace 
without  the  necessity  of  antitrust  litigation.  While  antitrust  laws  redress  market 
failures  after  they  occur,  the  core  principles  underMng  antitrust  law  seek  to  encour¬ 
age  competition  and  to  prevent  market  failures  from  occurring  in  the  first  place. 
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Antitrust  laws  have  thus  sought  to  preserve  and  enhance  consumer  welfare  across 
industries  on  a  forw^ard-looking  or  prophylactic  basis  by  driving  markets  toward 
structures  and  practices  which  foster,  not  retard,  competition.  The  policymakers 
supporting  this  legislation  have  sent  a  strong  and  loud  message  that  business  mod¬ 
els  which  stifle  competition  and  consumer  choices  shall  not  be  permitted.  By  seeking 
to  create  procompetitive  business  models  before  market  failures  have  occuired,  this 
legislation  is  designed  to  reduce  the  incidence  of  market  failure  and  to  substitute 
forward-looking  pre-market  failure  remedies  in  lieu  of  post  hoc  market-correcting 
litigation.  And,  just  in  the  short  time  since  this  legislation  was  introduced,  the  mar¬ 
ketplace  has  responded  accordingly. 

Question  from  Mr,  Rothman: 

If  the  cable  industry,  which  carries  data  on  a  broadband  network,  is  to  be  consid' 
ered  an  **essential  facility'  notwithstanding  the  fact  that  they  have  only  1  percent  of 
the  ISP  market,  but  on  the  theory  that  they  are  a  medium  that  can  carry  a  video 
broadcasting  image  as  opposed  to  telephone  wires,  explain  why  at  the  same  instance 
DBX  (sic?)  and  wireless  carriers  should  also  not  be  immediately  declared  essential 
facilities,  because  they  too  can  carry  a  video  image. 


AOL  has  not  advocated  essential  facilities-based  doctrine  or  regulation  for  the 
cable  Internet  access  platform.  AOL  thus  would  not  advance  the  notion  of  essential 
facilities-based  doctrine  or  reflation  for  other  broadband  platforms  on  the  basis 
that  they  are  capable  of  carrying  a  video  broadcast  image.  AOL,  however,  does  be¬ 
lieve  that  open  access  to  all  bfoadband  platforms  is  vital  for  consumer  choice  and 
competition. 


Again,  thank  you  for  the  opportunity  to  participate  in  this  hearing,  and  do  not 
hesitate  to  contact  me  should  you  have  any  additional  questions. 

Sincerely, 

GkORGK  VRi\DENBUR(t,  III. 


Enclosure  (1) 

cc:  Hon.  John  Conyers,  Jr.  (w/encl.) 


^!E^K)R.\Nl)UM  OF  UNDERSTANDING 
BETWEEN 
TIME  WARNER  INC. 

AND 

AMERICA  ONEINE,  INC. 

REGARDING  OPEN  ACCESS  BUSINESS  PRACTICES 
FEBRUARY  29,  2000 

1.  This  Memorandum  of  Understanding  (“MOU”)  sets  out  the  commitments  that 
AOL  Time  Warner  will  make  to  provide  open  access  (i.e.,  to  make  a  choice  of 
multiple  Internet  Service  Providers  (“ISPs”)  available  to  consumers)  on  its 
broadoand  cable  systems.  It  is  the  intention  of  the  parties  to  enter  into  as  quick¬ 
ly  as  possible  a  binding  definitive  a^eement  to  provide  broadband  AOL  service 
on  Time  Warner’s  cable  systems,  which  will  be  used  as  a  model  for  the  commer¬ 
cial  agreements  that  will  be  available  to  other  ISPs. 

2.  AOL  Time  Warner  is  committed  to  offer  consumers  a  choice  among  multiple 
ISPs.  Consumers  will  not  be  required  to  purchase  service  from  an  ISP  that  is 
afTiliated  with  AOL  Time  Warner  in  order  to  enjoy  broadband  Internet  service 
over  AOL  Time  Warner  cable  systems.  AOL  Time  Warner  intends  to  encourage 
actively  other  cable  operators  similarly  to  provide  consumers  with  a  choice  of 
broadband  ISP  offerings. 

3.  AOL  Time  Warner  will  effectuate  such  choice  for  consumers  by  negotiating 
arm’s-length  commercial  agreements  with  both  affiliated  (such  as  AOL)  and  un- 
affiliated  ISPs  that  wish  to  offer  service  on  the  AOL  Time  Warner  broadband 
cable  systems.  Pursuant  to  such  commercial  agreements,  AOL  Time  Warner  will 
partner  with  ISPs  to  offer  consumers  a  choice  of  competing  broadband  Internet 
service  offerings. 

4.  AOL  Time  Warner  will  not  place  any  fixed  limit  on  the  number  of  ISPs  with 
which  it  will  enter  into  commercial  arrangements  to  provide  broadband  service 
to  consumers.  AOL  Time  Warner  will  provide  its  consumers  with  a  broad  choice 
among  ISPs,  consistent  with  providing  a  quality  consumer  experience  and  any 
technological  limitations  in  providing  multiple  ISPs  on  its  broadband  cable  sys¬ 
tems. 

5.  The  terms  of  the  commercial  agreements  between  AOL  Time  Warner  and  ISPS 
wishing  to  provide  broadband  service  will  not  discriminate  on  the  basis  of 
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whether  the  ISP  is  affiliated  with  AOL  Time  Warner.  Thus,  while  the  economic 
arrangertients  reached  by  AOL  Time  Warner  and  ISPs  wishing  to  provide 
broadband  service  will  vary  depending  on  a  number  of  factors  (such  as  the 
speed,  marketing  comnutments,  and  nature  and  tier  of  the  service  desired  to  be 
offered),  AOL  Time  Warner  will  not  discriminate  in  those  economic  arrange¬ 
ments  based  upon  whether  or  not  the  ISP  is  affiliated  with  AOL  Time  Warner. 
In  addition,  AOL  Time  Warner  will  operate  its  broadband  cable  systems  in  a 
manner  that  does  not  discriminate  among  ISP  traffic  based  on  affiliation  with 
AOL  Time  Warner. 

6.  AOL  Time  Warner  will  allow  ISPs  to  provide  video  streaming.  AOL  Time  War¬ 
ner  recognizes  that  some  consumers  desire  video  streaming,  and  AOL  Time 
Warner  will  not  block  or  limit  it. 

7.  AOL  Time  Warner  will  allow  ISPs  to  connect  to  its  broadband  cable  systems 
without  purchasing  broadband  backbone  transport  from  AOL  Time  Warner. 

8.  Consistent  with  technological  capability,  AOL  Time  Warner  will  offer  ISPs  the 
choice  to  partner  with  it  to  offer  broadband  Internet  service  on  a  national  (on 
all  AOL  Time  Warner  cable  systems),  regional  or  local  basis,  in  order  to  facili¬ 
tate  the  ability  of  consumers  to  choose  among  ISPs  of  different  size  and  scope. 

,AOL  Time  Warner  is  committed  to  bring  the  benefits  of  the  Internet  to  all 
Americans,  and  will  not  allow  ISPs  to  offer  “redlined”  service  to  only  a  portion 
of  an  AOL  Time  Warner  cable  system  that  is  fully  enabled  to  provide  broadband 
service. 

9.  AOL  Time  Warner  is  also  committed  to  allow  both  the  cable  operator  and  the 
ISP  to  have  the  opportunity  to  have  a  direct  relationship  with  the  consumer. 
Accordingly,  both  the  cable  operator  and  the  ISP  will  be  allowed  to  market  and 
sell  broadband  service  directly  to  customers.  When  AOL  Time  Warner’s  cable 
systems  sell  broadband  Internet  service  to  a  customer,  they  will  be  entirely  re¬ 
sponsible  for  billing  and  collection.  When  an  ISP  sells  broadband  Internet  serv¬ 
ice  directly  to  a  customer,  it  may,  if  it  so  chooses,  bill  and  collect  from  the  cus¬ 
tomer  directly. 

10,  This  MOU  represents  an  initial  step  by  Time  Warner  and  AOL  to  articulate  the 
terms,  conditions  and  parameters  under  which  a  combined  AOL  Time  Warner 
will  offer  consumers  access  to  multiple  ISPs  on  its  broadband  cable  systems.  It 
is  the  intention  of  the  parties  to  continue  to  refine  those  particulars  in  a  man¬ 
ner  that  is  responsive  to,  and  consistent  with,  the  desire  of  consumers  to  have 
a  choice  among  multiple  ISPs  offering  broadband  service  and  the  still-evolving 
nature  of  the  cable  infrastructure. 

11.  All  of  the  foregoing  is  subject  to  all  pre-existing  obligations  of  Time  Warner,  in¬ 
cluding  without  limitation  Time  Warner’s  agreements  with  Serviceco,  LLC  (d/ 
b/a  Road  Runner)  and  its  fiduciary  and  other  obligations  to  its  partners.  How¬ 
ever,  Time  Warner  will  endeavor  to  reach  a^eements  and  accommodations  with 
third  parties  to  which  pre-existing  obligations  are  due  that  would  permit  the 
full  implementation  of  trie  commitments  described  herein  as  quickly  as  possible. 

Stephen  M,  Case,  America  Online,  Inc, 
GeR/VLD  M.  Levin,  Time  V/arner  Inc, 


Prepared  Statement  of  John  W.  Mayo 

My  name  is  John  Mayo.  I  am  the  Senior  Associate  Dean  and  Professor  of  Econom¬ 
ics,  Business,  and  Public  Policy  at  Georgetown  University’s  McDonough  School  of 
Business.  For  roughly  the  past  twenty  years  I  have  studied,  taught  and  written  in 
the  field  of  industrial  organization  economics,  which  includes  the  fields  of  antitrust 
and  regulation.  I  have  published  roughly  50  journal  articles,  book  chapters  and 
monographs  on  microeconomic  policy  and  have  co-authored  a  comprehensive  text  on 
^vernnient  and  Business:  The  Economics  of  ArUitrust  and  Regulation,  \  have  also 
served  as  an  advisor  on  antitrust  matters  to  both  governmental  agencies  (e.g.  the 
Antitrust  Division  of  the  Department  of  Justice  and  the  Federal  Trade  Commission) 
and  private  corpoiations  (e.g.,  AT&T,  MCI).  I  was  asked  by  AT&T  to  provide  an 
independent  assessment  of  H.R.  1686,  the  "Internet  Freedom  Act,”  and  H.R.  1685, 
the  Internet  Growth  and  Development  Act  of  1999.”  I  am  receiving  no  compensation 
to  provide  you  this  assessment. 

While  the  bills  are  undoubtedly  motivated  by  a  goal  I  deeply  share — opening  all 
telecommunications  markets  to  competition — the  bills  suffer  from  a  number  of  seri¬ 
ous  defects  that  will,  I  fear,  create  more  mischief  than  remedy  if  the  bills  are 
passed.  To  facilitate  my  discussion  I  proceed  section-by-section  through  the  principal 
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areas  of  H.R.  1686  and  H.R.  1685.  (The  section  cites  are  to  the  identical  provisions 
in  each  bill). 

Section  101,  H.R.  1686,  Section  501,  H.R.  1685 — This  section  is  well  intentioned 
but  suffers  in  two  respects.  First,  the  section  relies  exclusively  on  an  ex  post  rem¬ 
edy — the  imposition  of  a  presumptive  antitrust  violation — rather  than  ex  ante  poli¬ 
cies  designed  to  eliminate  the  incentives  for  ILECs  to  engage  in  such 
antidiscriminatory  practices.  Economic  theory  indicates,  however,  that  unless  the  in¬ 
centives  for  discriminatory  conduct  by  ILECs  is  eliminated  by  removal  of  the  monop¬ 
oly  over  local  exchange  bottleneck  facilities,  the  ability  to  eliminate  these  anti¬ 
competitive  practices,  even  with  the  “sledgehammer”  approach  being  proposed,  will 
be  limited.  Second,  Section  101  (and  its  companion  Section  501)  is  internally  incon¬ 
sistent  with  other  sections  of  the  bill,  ^ecifically,  while  Section  101  is  meant  to  ad¬ 
dress  concerns  that  grow  out  of  the  ILECs’  monopoly  control  over  local  exchange  fa¬ 
cilities,  Section  102  (and  its  companion  Section  502)  acts  in  direct  opposition  by  per¬ 
mitting  firms  with  monopoly  power  to  be  deregulated. 

Section  102  H.R.  1686;  Section  502  H.R.  1685 — This  section  is  desired  to  prevent 
price  discrimination  on  the  part  of  broadband  access  transport  providers.  The  spe¬ 
cific  lan^age  is  akin  to  that  adopted  in  the  Robinson-Patman  Act  anti-price  ais- 
crimination  provisions.  That  Act  aisallows  price  discrimination  where  the  effect  is 
to  adversely  affect  competition.  Unlike  the  Robinson-Patman  Act,  how^ever,  the 
present  bill  fails  to  allow  for  the  economically  le^timate  practice  of  “meeting  the 
competition”  which  is  a  well-established  defense  in  such  anti-discrimination  cases. 
The  failure  in  this  bill  to  allow  for  efficiency  enhancing,  pro-competitive  measures 
to  meet  the  competition  is  a  serious  flaw. 

Moreover,  the  notion  embodied  in  this  section  that  differential  “terms  and  condi¬ 
tions”  will  trigger  a  “presumption  of  a  violation”  unless  “justified  by  demonstrable 
cost  differentials”  is  likely  to  severally  strain  the  ability  of  any  modem  corporation 
to  defend  itself  against  charges  of  discrimination.  This  may  well  be  the  intent  of  the 
legislation.  Nevertheless,  there  should  be  no  illusion  that  the  typical  cost  accounting 
systems  used  by  modem  corporations  could  satisfactorily  be  used  to  extricate  the 
firm  from  presumptive  charges  of  discrimination  even  if  differential  terms  and  con¬ 
ditions  were  legitimately  based  upon  cost  or  risk  differentials. 

Section  103  H  R.  1686;  Section  503  H  R.  1685— The  goal  of  this  section,  to  prevent 
46  unfair  methods  of  competition”  by  broadband  access  transport  providers,  is 
unobjectionable.  The  section  is,  however,  totally  redundant.  Specifically,  it  is  an  in¬ 
dustry-specific  application  of  Section  5  of  the  Federal  Trade  Commission  Act  of  1914 
[Section  5(a)(1)],  which  states  that'Unfair  methods  of  competition  in  or  affecting 
commerce,  and  unfair  or  deceptive  acts  or  practices  in  or  affecting  commerce,,  are 
hereby  declare  unlawful.”  Accordingly,  the  practices  the  Goodlatte-Boucher  legisla¬ 
tion  seeks  to  prevent  in  the  specific  instance  of  Internet  access  are  already  covered 
by  general  legislation.  It  seems  to  make  precious  little  sense  to  move  forward  with 
industry-specific  antitrust  legislation  to  block  practices  that  are  already  covered  by 
general  legislation. 

Section  105(5),  H.R.  1686;  Section  505(5),  H.R.  1685— This  section  legislatively  de¬ 
fines  the  relevant  market  for  antitrust  purposes.  This  is  perhaps  the  single  most 
troubling  feature  of  the  bill.  ’Specifically,  there  are  at  least  two  major  problems  with 
this  characteristic  of  the  bill.  First,  it  totally  usurps  the  application  of  sound  eco¬ 
nomic  analysis  to  derive  the  relevant  market.  In  the  context  of  the  goal  of  promoting 
and  protecting  competition,  a  number  of  market  definition  issues  w^ould  arise,  but 
for  the  legislative  preemption  of  the  market  definition  embodied  in  this  bill.  For  ex¬ 
ample,  issues  such  as  whether  broadband  access  and  narrowband  access  are  in  the 
same  relevant  product  market  are  legislatively  bypassed  in  the  proposed  legislation. 

Wiile  the  application  of  economic  principles  to  identify  the  relevant  market  in 
antitrust  proceedings  is  less  than  an  exact  science,  it  is  a  well-established  proce¬ 
dure.^  By  legislatively  dictating  the  relevant  market,  a  dangerous  precedent  is  set 
that  runs  the  prospect  of  the  legislative  application  of  market  definition  that  is  in¬ 
consistent  with  sound  economic  analysis.  This  is  especially  serious  in  markets  that 
are  subject  to  considerable  technological  change  such  as  telecommunications.  Sec¬ 
ond,  the  precise  lan^age  of  this  section  seems  to  indicate  that  each  provider  of 
broadband  access  constitutes  its  own  “market.”  Thus,  each  provider  is,  by  definition, 
a  monopoly.  This  is  quite  peculiar  and  contrary  to  sound  application  of  antitrust  eco¬ 
nomic  principles. 


^See  the  Department  of  Justice  and  Federal  Trade  Commission  Merger  Guidelines,  April  2, 
1992. 
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Section  201,  H.R.  1686;  Section  402,  H.R.  1685  (adding  new  Seciwn  715  and  716, 
respectively,  to  the  Communications  Act) — This  section  requires  each  local  exchange 
company  2  to  submit  “a  plan  to  provide  broadband  telecommunications  service  in  all 
local  exchange  areas  ...  as  soon  as  such  broadband  telecommunications  service  is 
economically  and  technically  feasible.”  This  feature  of  the  bill  is  either  a  gross  exam- 
pie  of  social  planning  or  totally  redundant.  Specifically,  if  the  bills  intend  to  direct 
the  investment  activities  of  local  exchange  companies  by  fiat  rather  than  allowing 
such  companies  the  latitude  to  make  those  investment  choices  as  the  market  dic¬ 
tates,  then  the  legislative  requirement  to  deploy  these  assets  is  contrary  to  our  basic 
capitalistic  principles  that  individual  market  agents  should  be  allowecl  to  direct  re¬ 
sources  to  their  highest  valued  use.^  If,  however,  the  law  is  meant  to  be  substan¬ 
tially  diluted  by  the  qualifier  that  local  exchange  companies  are  required  only  where 
“economically  and  technically  feasible”  to  deploy  these  resources,  what  is  the  need 
for  the  requirement  at  all?  That  is,  if  such  investments  are  economically  feasible 
iviz.,  profitable)  and  technically  feasible,  then  the  firms  should  have  a  voluntary  eco¬ 
nomic  incentive  to  make  the  investments  that  the  legislation  directs.  Thus,  under 
this  interpretation,  the  requirement  is  unnecessary. 

While  the  mandatory  investment  planning  dimension  of  this  section  is  trouble- 
some^  it  is  tremendously  exacerbated  by  the  fact  that  this  section  ties  investment 
to  re^latory  treatment  of  ILECs.  This  is  very  poor  policy.  Either  investment  is  a 
good  idea,  or  not.  (The  choice  should  be  made  by  companies  not  by  legislative  fiat.) 
And  deregulation  is  either  a  good  idea  or  not.  (This  should  turn  on  the  presence  of 
effective  competition  in  the  market).  But  the  idea  of  tying  these  two  policies  to¬ 
gether  so  that  deregulation  is  contingent  upon  investment,  rather  than  the  state  of 
competition  in  the  marketplace,  virtually  guarantees  poor  policy  outcomes.  Do  you 
really  want  to  create  a  situation  where  monopolies  can  “buy”  (through  investment) 
their  way  out  of  a  regulation  even  if  they  retain  monopoly  power?  I  suspect  not. 

Section  715  (b)  H.R.  1686;  Section  716  (b)  H.R.  1685  exempts  ILECs  from  the  pric¬ 
ing  standards  of  the  Telecommunications  Act  wherever  a  canier  meets  relatively 
modest  antidiscriminatory  standards  in  the  provision  of  conditioned  local  loops  and 
where  conditioned  loops  are  provided  “upon  sucii  prices  and  terms  and  conditions 
as  the  parties  shall  agree.”  While  I  fear  the  antidiscriminatory  standards  in  this  sec¬ 
tion  are  relatively  toothless,  my  biggest  concern  lies  with  the  exemption  of  the  pric¬ 
ing  standard  and  the  replacement,  if  parties  cannot  agree  on  a  price,  with  a  “price 
based  upon  the  cost  of  loops  and  the  costs  of  such  conditioning  that  have  been  i?i- 
curred  by  local  exchange  carriers”  (emphasis  added).  This  reliance  on  historical  costs 
as  the  basis  for  establishing  future  prices  has  been  rejected  by  virtually  all  credible 
economists.  Prices  should  reflect  the  forward-looking  costs,  not  historical  values. 
This  is  particularly  tnje  in  markets  such  as  telecommunications  that  have  histori¬ 
cally  been  monopoly-supplied  and  where  historical  costs  are  likely  to  be  inflated. 
Prices  that  reflect  historical  costs  are  likely  to  send  incoirect  price  signals  to  con¬ 
sumers  for  retail  broadband  seiwices  and  will  surely  act  to  jdefay  or  deny  entry  to 
new  rivals. 

Section  202,  H.R.  1686;  Section  401,  H.R.  1685 — This  section,  which  pu^ortedly 
deals  with  “Accelerated  Deployment  of  Internet  Backbone”  is  in  essence  simply  an 
exemption  of  the  ban  on  the  provision  by  RBOCs  of  iiiterLATA  telephony  until  such 
time  as  the  RBOCs  have  fully  satisfied  Section  271  of  the  Telecommunications  Act.'^ 
At  least  two  serious  problems  arise  with  this  proposed  section.  First,  it  is  a  gross 
misnomer.  There  is  simply  no  evidence  that  prematurely  granting  the  RBOCs 
interLATA  authority  will  accelerate  the  deployment  of  Internet  backbone  facilities. 
Indeed,  the  recent  rapid  deployment  of  Internet  facilities  has  occurred  within  the 
structure  and  confines  of  the  Telecommunications  Act  with  its  reauirements  for 
interljATA  re-entry  for  RBOCs.  Second,  the  section  essentially  disembowels  Section 
271  of  the  Telecommunications  Act.  But  Section  271  of  the  Telecommunications  Act 
is  based  on  sound  economic  principles  that  recognize  that  until  the  local  exchange 


^As  written,  this  section  appears  to  apply  to  all  local  exchange  companies,  including  CLEC 
which  have  essentially  nc  facilities  in  place.  Imposition  of  a  deployment  plan  for  DSL  for  CLECs 
is  perhaps  an  oversight  and  could  be  remedied  through  appropriate  editing.  If  this  language  is 
not  an  oversight,  then  the  Committee  should  know  that  the  imposition  of  an  investment  plan 
on  new  entrants  is  likely  to  create  considerable  barriers  to  entry  on  new  carriers  in  direct  oppo¬ 
sition  to  Section  253  of  the  Telecommunications  Act  of  1996. 

3  Note  that  in  the  presence  of  price  cap  regulation  (predominant  among  larger  ILECs),  the  fact 
that  ILECs  have  a  monopoly  position  should  not  distort  their  incentives  for  efficient  investment 
(which  could  perhaps  then  w'arrant  the  bill'^intrusion  into  the  investment  decismii). 

4  In  a  world  of  digital  telephony,  any  attempt  to  distinguish  between  data  and  voice  telephony 
as  exists  in  H.R.  1686  is  at  best  likely  to  prove  to  be  pure  folly  and,  at  worst,  a  gaping  loophole 
in  provisions  of  Section  271  of  the  Telecommunications  Act., 
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market  is  open  to  effective  competition,  RBOCs  will  have  both  the  incentive  and 
wherewithal  to  engage  in  anticompetitive  discriminatory  practices  against  their 
interLATA  rivals.  Thus,  the  bill  would,  if  passed,  prematurely  grant  the  RBOCs 
with  interLATA  authority  even  if  they  have  significant  amounts  of  monopoly  power 
over  the  provision  of  local  exchange  bottleneck  facilities.  This  would  constitute  very 
poor  public  policy. 

I  hope  that  these  thoughts  help  you  as  you  deliberate  the  merits  of  telecommuni¬ 
cations  policy.  Naturally,  I  am  happy  to  provide  further  assistance  to  the  Committee 
if  you  find  that  desirable. 


Washington,  DC,  July  29,  1999. 

Hon.  Henry  J.  Hyde,  Chairman, 

Committee  on  the  Judiciaiy, 

House  of  Representatives,  Washington,  DC. 

Dear  Chairman  Hyde:  I  would  appreciate  your  including  my  attached  statement 
on  H.R.  1686  and  H.R.  1685,  introduced  by  Congressmen  Goodlatte  and  Boucher, 
in  the  record  of  the  Committee’s  June  30,  1999  hearing  on  the  bills. 

Best  wishes. 

Cordially, 

Robert  H.  Bork 

Enclosure 


Prepared  Statement  of  Robert  H.  Bork 

I  have  been  asked  by  AT&T  Corp.  to  movide  the  Committee  with  my  views  on 
H.R.  1686.,  which  has  been  introduced  by  Representative  Goodlatte. 

As  the  Committee  knows.  Sections  101  and  102  of  H.R.  1686  would  establish  new 
“presumptions”  under  the  Sherman  Act  that  certain  conduct,  if  engaged  in  by  tele¬ 
communications  companies  or  cable  companies,  violates  the  antitmst  laws.  In  par¬ 
ticular,  Section  102  would  declare  it  a  presumptive  antitrust  violation  for  a 
“broadband  access  transport  provider”  with  market  pow'er^  that  provides  its  subscrib¬ 
ers  with  a  high-speed  Internet  access  and  content  service  from  an  affiliated  firm  not 
to  permit  all  unafiiliated  Internet  Service  Providers  (“ISPs”)  equally  favorable  ac¬ 
cess  to  its  transmission  facilities.  And  although  its  wording  is  somewhat  unclear, 
Section  103  would  likewise  appear  to  suggest  that  failing  to  provide  such  access  to 
unaffiliated  ISPs  would  or  could  be  an  “unfair  method!  ]  of  competition”  and  there¬ 
fore  unlawful  under  that  provision  as  well.^  Sections  102  and  103  apparently  rep¬ 
resent  an  effort  to  force  access  to  cable  facilities  for  ISPs. 

The  bill  has  at  least  four  serious  (in  my  opinion,  fatal)  defects: 

First,  it  addresses  a  problem  that  does  not  exist  and  therefore  produces  unwise 
policy.  The  Internet  access  services  market  is  working  well  and  competition  is  vigor- 
ous. 

Second,  the  bill  badly  distorts  existing  antitrust  jurisprudence  by  amending  the 
Sherman  Act  to  substitute  unsupported  legislative  conclusions  for  judicial  trials  of 
facts  and  law. 

Third,  the  bill,  if  enacted,  would  inevitably  lead  to  regulation  of  the  provision  of 
Internet  access,  regulation  that  would  be  conducted  by  courts,  which  are  wholly  un¬ 
suited  for  the  task,  instead  of  administrative  agencies. 

Fourth,  the  bill  would  subvert  the  purposes  of  the  Telecommunications  Act  of 
1996  by  permitting  Regional  Bell  Operating  Companies  (“RBOCs”)  to  engage  in 
long-distance  service  without  first  opening  their  local  service  monopolies  to  competi- 
tion.  ^ 

The  net  effect  of  H.R.  1686  would  be  to  hobble  free  competition  for  the  benefit 
of  some  competitors— the  local  telephone  monopolies  and  some  Internet  service  pro¬ 
viders — to  the  detriment  of  consumers. 

1.  The  bill  makes  the  wrong  policy  choices.  Imposing  broad  new  regulatory  obliga¬ 
tions  on  cable  operators  will  impede  emerging  competition  both  in  the  provision  of 
broadband  services  and  in  the  area  of  local  telephony.  Requiring  cable  operators  to 
act  as  common  carriers  and  carry  the  services  of  all  ISPs  would  be  profoundly  un¬ 
wise.  There  is  no  “market  failure”  here  to  correct.  To  the  contrary,  the  market  is 
working  precisely  as  it  should.  Cable  companies  are  making  substantial  investments 


iRR  1685,  introduced  by  Representative  Boucher,  contains  identical  provisions.  My  com- 
ment.s  on  Sections  101,  102,  and  103  of  H.R.  1686  apply  with  equal  force  to  their  respective 
counterpart  Sections  501,  502,  and  503  in  H.R.  1685. 
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and  undertaking  significant  risk  in  order  to  develop  and  bring  to  market  innovative 
cable  modem  services  that  they  believe  customers  will  value.  The  threat  of  this  em- 
bi-yonic  competition,  in  turn,  is  speeding  the  deployment  (and  dropping  the  price) 
of  parallel  high-speed  technologies  (DSL)  that  local  telephone  companies  have  had 
for  a  long  time  but  until  recently  have  had  no  incentive  to  offer  to  their  customers. 
In  addition,  a  number  of  companies  have  begun  to  provide  high  speed  Internet  ac¬ 
cess  using  digital  satellite  transmissions.  As  a  result,  consumers  today  have  more 
options  and  better  and  more  affordable  services  from  multiple  types  of  providers. 

Cable  has  no  bottleneck  over  Internet  access.  Indeed,  its  Internet  access  services 
are  subscribed  to  by  only  a  small  fraction  of  cable  customers.  Imposing  this  new  ac¬ 
cess  regime  will  not  help  consumers,  but  will  retard  investment,  slow  the  roll-out 
of  new  services,  and  reduce  competitive  pressure  on  the  telephone  companies.  Those 
are  hardly  worthwhile  policy  objectives, 

2.  Quite  aside  from  the  demerits  of  the  policy  contemplated  by  this  bill,  there  is 
no  conceivable  basis  for  implementing  that  policy  by  effectively  amending  the  Sher¬ 
man  Act.  The  antitrust  laws  already  apply  to  telephone  companies  and  cable  compa¬ 
nies,  and  there  is  no  evidence  that  those  laws  are  not  functioning  properly  in  this 
area.  Proponents  of  these'  bills  must  believ^e  that  the  practices  they  attack  could  not 
be  shown  to  violate  the  antitrust  lav/s  as  those  laws  are  presently  written  and  con¬ 
strued,  else  there  would  be  no  need  for  the  bills.  But  that  is  an  admission  that  those 
practices  do  not  involve  abuses  of  market  power  or  restrain  competition.  It  is  dam¬ 
aging  to  the  very  concept  of  antitrust  to  include  within  it  a  law’  that  is  itself  de¬ 
signed  to  inhibit  competition  and  free  markets. 

Efforts  to  alter  the  antitnist  laws  in  order  to  “tailor”  them  to  particular  industries 
or  address  specific  controversies  are  almost  invariably  pernicious.  The  antiti-ust 
laws  are  written  in  general  terms,  and  require  courts  to  apply  general  economic 
principles  to  specific  controversies  in  the  context  of  particular  litigated  cases.  They 
thus  enable  courts  to  take  into  account  changing  market  conditions  and  evolving 
economic  learning.  Attempts  to  freeze  the  law  by  creating  special  presumptions  and 
legislatively  decreeing  specific  outcomes  for  particular  industries  are  much  more 
likely  to  reflect  protectionist  impulses  than  sound  pro-competitive  policies  to  prevent 
courts  from  recognizing  unforeseen  factual  developments,  as  well  as  to  create  sub¬ 
stantial  implementation  problems.  That  is  certainly  the  case  here. 

To  take  a  single  example,  the  rebuttable  presumptions  established  by  the  bill  ap¬ 
pear  nowhere  else  in  the  Sherman  Act,  and  would  create  enormous  confusion.  Sec¬ 
tion  102  provides  that  a  “broadband  access  transport  provider  that  has  market 
power  in  the  broadband  service  provider  market”  and  that  “restrains  unreasonably” 
a  competitor’s  ability  to  compete  shall  “establish  a  presumption  of  a  violation”  of  the 
Sherman  Act.  “Market  power”  is  nowhere  defined  and  may,  or  may  not,  be  the  same 
concept  as  the  Sherman  Act  concept  of  monopoly  pow’er.  In  any  event,  I  cannot 
ima[<me  how  such  a  presumption  would  actually  be  applied.  The  bills  are  silent  on 
how  a  court  would  proceed  once  the  presumption  has  been  established  and  w’hat 
kind  of  evidence  a  defendant  would  have  to  introduce  in  order  to  rebut  it.  The  for¬ 
mulation  of  market  power  (if  that  is  the  same  as  monopoly  power)  in  a  relevant 
market  plus  unreasonable  restraint  on  competition  is  generally  the  formulation  for 
the  completed  offense  of  monopolization  under  Section  2  if  the  Sherman  Act,  not 
merely  a  presumption.  It  is  conceivable,  therefore,  that  this  aspect  of  H.R.  1686 
would  actually  weaken  the  prohibition  of  the  Sherman  Act. 

However  these  ambiguities  may  be  resolved  in  the  courts,  the  real  point  of  the 
legislation  appears  to  be  improperly  to  establish  as  a  matter  of  law  one  view  of  what 
are  currently  highly  controverted  economic  facts.  Even  with  lengthy  and  thoughtful 
legislative  hearings,  the  result  would  be  to  rule  out  of  court  facts  and  complications 
that  are  presently  unforeseeable.  That  is  mechanical  jurisprudence  at  its  worst.  In 
the  ordinary  rule  of  reason  case,  in  order  to  determine  whether  conduct  will  harm 
consumer  welfare,  the  decision-maker  must  resolve  a  number  of  empirical  issues — 
such  as  a  determination  of  the  relevant  market,  existing  and  potential  market  par¬ 
ticipants,  market  structure  (i.e.,  factors  that  facilitate  collusion,  predation,  restric¬ 
tion  of  output,  etc.),  barriers  to  entry,  and  any  efficiencies  produced  by  the  chal¬ 
lenged  conduct.  This  legislation  would  bypass  that  process  by  simply  declaring  that 
there  is  a  separate  “broadband  service  provider  market”  ana  that  individual 
broadband  netw’orks  are,  in  effect,  “essential  facilities.”  Those  are  highly  controver¬ 
sial  (and,  I  believe,  mistaken)  propositions,  but  in  all  events,  they  are  determina¬ 
tions  that  should  be  made  based  on  evidence  presented  in  court,  not  by  statutory 
decree.  Indeed,  the  problems  with  making  such  determinations  legislatively,  and 
thereby  freezing  them  into  law,  are  particularly  acute  here  in  light  of  the  rapidly 
changing  nature  of  the  technology  used  to  provide  Internet  access  and  the  intensely 
dynamic  nature  of  this  market. 


156 


3.  Just  as  the  legislation  would  require  Congress  to  act  beyond  the  role  to  which 
it  is  institutionally  suited,  it  would  at  the  same  time  force  courts  likewise  to  act  be¬ 
yond  their  institutional  competence  and  become,  in  effect,  Internet  regulators.  More 
specifically,  Sections  102  and  103  of  H.R.  1686  impose  common  carrier-t^e  obliga¬ 
tions  on  broadband  access  transport  providers  by  requiring  them  to  provide  reason¬ 
able  and  nondiscriminatory  access  to  any  ISP  that  requests  it.  This  means  that 
courts,  and  ultimately  juries,  would  be  called  on  to  decide — whenever  a  broadband 
access  transport  provider  treats  one  ISP  differently  from  another  (including  denial 
of  access) — ^whether  this  difference  in  treatment  amounts  to  “undue  discrimination." 
This  in  turn  requires  an  assessment  of  such  factors  as  the  cost  of  providing  service 
to  a  particular  ISP,  security  risks,  financial  stability,  ixnd  technological  compatibil¬ 
ity.  Not  only  would  this  thrust  courts  into  the  role  of  rejpjlatory  agencies,  it  would 
place  upon  juries  tasks  of  such  economic,  technological,  and  financial  sophistication 
that  no  confidence  whatever  could  be  placed  on  their  decisions.  Moreover,  results 
would  vary  from  jury  to  jury  and  court  to  court  so  that  uniformity  of  regulation 
could  be  achieved  only  through  review  de  novo  by  the  Supreme  Court.  The  result 
is  certain  to  be  a  legal  and  economic  morass  that  can  only  inhibit  the  progress  of 
American  firms  to  the  detriment  of  our  ability  to  compete  with  European  and  Asian 
companies. 

Further,  as  I  read  H.R.  1686,  it  would  require  courts  to  engage  in  ratemaking, 
an  area  in  which  courts  clearly  have  no  business.  The  bill  requires  that  a  broadband 
access  provider  that  is  affiliated  with  an  ISP  provide  access  on  nondiscriminatory 
terms  to  other  ISPs.  But  this  does  not  mean  that  a  court  can  simply  require  the 
broadband  access  provider  to  charge  the  nonaffiliatcd  ISP  the  same  rates  as  the  af¬ 
filiated  ISP.  There  may  be,  and  are  almost  certainly  will  be,  legitimate  cost  dif- 
feiences  in  serving  the  two  companies  due  to  such  factors  as  term  commitment,  vol¬ 
ume,  and  credit  history.  Similarly,  the  ISP  may  have  contributed  some  of  the  capital 
assets  that  are  necessary  to  provide  broadband  service  in  exchange  for  a  lower  rate. 
The  access  rates  that  a  broadband  service  provider  may  charge  must  be  set  to  re¬ 
flect  these  differences. 

The  legislation  appears  to  acknowledge  this  general  principle  by  permitting  an  as¬ 
sessment  of  “cost  differentials.”  But  that  only  confirms  that  it  would  require  courts 
to  act  as  regulatoiy  agencies  rather  than  as  courts,  engaged  in  the  ongoing  super¬ 
vision  of  the  rates,  terms,  and  conditions  of  “nondiscriminatory  access”  to  ensure 
“fair”  treatment  at  the  behest  of  any  and  every  individual  ISP  plaintiff.  And  it  fur¬ 
ther  confirms  that,  if  there  were  any  issue  here  that  needs  to  be  addressed,  it 
should  be  addressed,  if  at  all,  under  the  regulatory  statutes  and  by  regulatory  agen¬ 
cies  rather  than  under  the  antitrust  laws  and  by  courts.  We  hav’^e  had  experience 
with  cost  justification  defenses  under  the  Robinson-Patman  Act  and  the  conclusion 
of  almost  all  informed  commentary  is  that  many  of  the  most  important  costs,  not 
being  directly  quantifiable,  are  inevitably  left  out  of  the  calculation  so  that  discrimi¬ 
nations  are  found  where  none  actually  exist.  There  is  no  need  to  plunge  into  this 
quagmire  when,  as  I  indicated  earlier,  there  is  no  marketplace  problem  that  re¬ 
quires  any  legislative  or  regulatory  solution  at  all. 

4.  Finally,  Section  202  of  H.R.  1686  is  seriously  flawed  from  yet  another  antitrust 
perspective.^  That  provision  would  permit  the  RBOCs  to  provide  data  services 
across  LATA  (local  access  and  transport  area)  boundaries  without  first  opening  up 
their  local  markets  to  competition  as  is  required  by  Section  271  of  the  Telecommuni¬ 
cations  Act  of  1996.  This  “limited”  relief  would  swallow  the  rule.  It  is  my  under¬ 
standing  that  over  half  of  today’s  telecommunications  traffic  is  data  and  thi.t  per¬ 
centage  is  growing  rapidly.  Moreover,  with  the  advent  of  Internet  Protocol  tech¬ 
nology,  the  distinction  between  “voice”  and  “data”  traffic  is  disappearing.  Thus,  this 
bill  would  allow  the  RBOCs  immediately  to  capture  the  majority  of  the  benefits  from 
providing  long  distance  services  while  having  to  do  nothing  to  make  their  local  mar¬ 
kets  more  competitive.  And  given  that  long  distance  competitors  still  need  access 
to  the  RBOCs’  ‘last  mile”  facilities,  the  result  wdll  be  less  competition  in  both  local 
and  long  distance  markets. 

o 


2 Section  401  of  H.R.  1685  contains  the  same  language  as  Section  202  of  H.R.  1686  and  is 
therefore  subject  to  these  same  criticisms. 
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tee  and  larger  committee.  I  didn’t  sit  through  the  last  session  and 
become  intimately  acquainted  with  the  special  counsel  and  Inde¬ 
pendent  Counsel  Act  as  other  members  did,  but  rather  gained  a 
perspective  on  the  campaim  trail,  talking  with  citizens  about  their 
impressions,  and  about  I  think  a  very  serious  fear  that  our  system 
was  in  jeopardy,  both  from  the  perspective  of  what  seemed  to  be 
unbridled  expenditures  and  from  the  perspective  of  an  everrexpand- 
ing  jurisdiction.  It  was  communicated  over  and  over  and  over  to  me 
during  the  last  year  that  something  had  gone  terribly  awry. 

Now,  there  are  many  proposals,  among  them,  that  we  allow  this 
to  lapse,  and  what  I  want  is  to  be  able  to  provide  assurances  that, 
if  we  do  so,  those  concerns  of  injustice  will  be  addressed  with  that 
course  of  action,  too. 

Mr.  Gekas.  We  thank  the  lady. 

Now,  we  are  prepared  to,  at  long  last,  hear  from  our  distin¬ 
guished  guests.  So  as  not  to  ruffle  any  feathers,  we  will  do  it  alpha¬ 
betically^  Barr  and  Civiletti~in  that  order.  So,  General  Barr, 
please  reel  free  to  proceed. 

The  normal  rule  is  for  the  written  statements,  of  course,  to  be 
accepted,  without  objection,  for  the  record.  The  or^  statements  will 
be  limited,  generally,  to  5  minutes,  subject  to  the  heavy  hand  of  the 
chairman. 

So,  we  now  recognize  the  gentleman.  General  Barr. 

STATEMENT  OF  WILLIAM  P.  BAIUL  FORMER  ATTORNEY 

GENERAL 

Mr.  William  Barr.  Grood  morning,  Mr.  Chairman  and  members 
of  the  subcommittee.  Thank  you  for  inviting  me  today  to  provide 
my  views  on  the  reauthorization  of  the  Independent  Counsel  Stat¬ 
ute. 

I  have  been  a  consistent  opponent  of  that  statute,  and  have  con¬ 
tinuously  called  for  its  non-renewal.  In  my  view,  the  vices  of  the 
statute  are  inherent  in  the  statute  itself,  the  very  enterprise  of  the 
statute  itself,  not  in  the  way  various  independent  counsels  have 
handled  their  job. 

In  that  regard,  I  have  my  list  of  people  who  I  think  have  done 
a  good  job  and  those-who  have  done  a  bad  job,  and  I  am  sure  each 
member  of  this  subcommittee  has  their  list,  and  I  think  our  lists 
may  vary.  But,  in  my  view,  the  vice  is  inherent  in  the  statute  itself. 
I  don’t  want  to  canvas  them  in  detail  today;  they  have  been,  I 
think,  masterfully  canvassed  by  Justice  Scalia  in  his  descent  over 
10  years  ago.  I  think  when  you  go  back  and  read  that  dissent,  all 
of  us  should  be  impressed  with  his  impressions  and  his  handling 
of  that  matter. 

But,  what  in  essence,  happens  under  the  independent  counsel  is 
you  create  what,  as  in  the  movie  “Dr.  Strangelove,”  is  really  a 
doomsday  weapon.  The  legal  process,  the  criminal  process  is  a  jug¬ 
gernaut,  let  us  make  no  mistake  about  it.  Once  you  put  that  jug¬ 
gernaut  on  the  track  and  start  moving,  it  is  very,  very  difficult  to 
stop  it. 

What  the  statute  essentially  does  is  remove  the  discretion  from 
people  who  should  be  in  the  position  to  supervise  that  process,  and 
so  it  just  carries  forward  a  juggernaut  to  its  logical  end.  It  removes 
the  perspective,  the  judgment,  the  discretion  that  should  be  built 
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into  prosecutorial  decisions,  questions  of  proportionality,  questions 
of  whether  alternative  sanctions  exist.  If  a  government  official,  an 
executive  branch  Cabinet  Secretary,  abuses  his  frequent  flyer 
miles,  you  know,  is  that  really  something  that— it  may  be  a  tech¬ 
nical  violation  of  Federal  law,  but  is  that  something  that  we  are 
going  to  prosecute  the  person  over,  or  are  we  going  to  require  rep¬ 
arations;  and,  if  si^ificant  venality  is  resolved,  perhaps  resigna¬ 
tion  and  just  deal  with  it  that  way? 

I  have  said  publicly,  you  know,  accidental  technical  violations  of 
campaign  finance  law,  making  a  call  from  an  office,  not  contuma¬ 
ciously,  but  unknowingly  violating  the  law,  are  we  going  to  make 
a  Federal  case  out  of  that  and  prosecute  that?  Normally,  those 
judgments  would  be  made  by  a  politically  accountable  official,  and 
the  juggernaut  would  never  get  started,  or  if  it  had  been  started 
it  would  be  turned  off  at  the  appropriate  time. 

But  I  think  that  the  fact  that  we  have  created  this  doomsday 
weapon  in  the  IC  has  had  a  number  of  consequences.  Not  only  is 
it  very  unfair  to  the  people  that  are  in  the  cross  hair,  but  I  think 
it  has  contributed  largely  to  the  criminalization  of  our  political  life. 
Instead  of  having  clashes  over  policies  and  philosophy,  politics,  in 
large  degree  in  this  town,  has  become  a  question  of  whether  or  not 
you  can  cast  the  actions  of  your  opponents  in  a  way  that  can  trig¬ 
ger  the  Independent  Counsel  Statute,  and  then  you  call  the  fire  of 
the  Independent  Counsel  Statute  down  on  your  political  opponents. 
Now,  I  have  my  views  of  when  this  game  started,  and  you  know, 
who  is  responsible  for  it,  but  that  is  irrelevant. 

The  fact  is  that  what  is  now  happening  in  our  political  process, 
and  it  is  an  unhealthy  sign  when  we  have  all  these  legal  pundits 
instead  of  people  discussing  policy.  We  have  editorial  writers,  you 
know,  opining  as  armchair  prosecutors  as  whether  certain  conduct 
could  be  viewed  as  a  conspiracy  or  an  obstruction  of  justice  and 
things  like  that,  because  we  have  essentially  used  the  criminal 

Srocess  as  a  political  weapon.  I  think  there  are  a  lot  of  reasons  be- 
ind  that,  but  one  of  the  reasons  is  we  have  this  weapon  at  hand. 
Now,  another  concern  I  have  here  is  that  there  is— this  is  all  un- 
necessaiw  in  my  view.  There  is  an  alternative  to  having  a  statutory 
independent  counsel,  and  it  is  what  we  had  in  this  country  for  200 
years  before  Watergate,  and  it  is  what  we  had  in  Watergate.  And 
that  is,  that  the  Attorney  General  does  have  the  ability  in  appro¬ 
priate  cases  to  bring  someone  in  from  outside  the  Department,  and 
that  is  an  important  point  to  recognize.  The  choice  here  isn’t  be¬ 
tween  business  as  usual,  that  is,  letting  a  case  be  handled  in  the 
bowels  of  the  Justice  Department  by  nameless  people  in  the  Public 
Integrity  Section  on  the  one  hand,  and  bringing  in  a  statutory  inde¬ 
pendent  counsel  on  the  other.  There  are  many  cases,' and  probably 
most  cases,  involving  executive  branch  officials  that  are  petty 
things  that  should  be  handled  business  as  usual,  you  know,  abuse 
of  car  or  something  like  that,  of  your  official  car.  But  in  those  cases 
that  the  public  does  require  some  assurance  that  the  matter  is 

ffoing  to  be  handled  professionally,  without  political  influence,  fair- 
y ,  thoroughly,  the  Attorney  General  can  bring  somebody  in  that 
will  provide  the  public  with  that  assurance.  The  Attorney  General 
is  the  person  that  is  in  the  best  position  to  make  that  choice  be¬ 
cause  it  is  the  Attorney  Greneral  wno  is  ultimately  accountable,  and 
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pays  the  price  if  it  is  a  bad  choice;  ultimately  accountable  for  the 
selection  of  the  individual  and  for  the  conduct  of  the  investigation 
itself 

Now,  I  would  suggest  that  it  is  wrong  to  look  for  a  foolproof 
method.  Looking  for  a  foolproof  method,  in  my  view,  is  foolhardy. 
We  could  extricate  crime  in  our  society,  or  at  least  go  a  long  dis¬ 
tance,  if  we  put  a  process  in  place  that  will  detect  and  prosecute 
every  violation  of  law,  but  will  people  want  to  pay  the  price  of  such 
a  mechanism?  No.  We  have  adequate  law  enforcement;  we  can 
tighten  it  up  a  bit,  put  more  resources  into  it.  But  we  are  not  try¬ 
ing  to  create  a  foolproof  mechanism;  an  adequate  mechanism  will 
do  just  fine. 

And  I  think  it  is  the  same  with  policing  the  executive  branch.  We 
shouldn’t  be  looking  for  a  foolproof  mechanism  that  sacrifices  all 
other  values  and  interest,  public  interest,  to  ensuring  that  every 
potential  violation  is  detected  and  tracked  down  and  prosecuted  to 
the  nth  degree.  The  price  we  pay  is  too  high  for  it;  it  is  unneces¬ 
sary;  we  have  gotten  through  as  a  Nation  without  it. 

I  shutter  to  think  what  Abraham  Lincoln,  how  he  could  have 
managed  the  Civil  War;  or  FDR  manage  the  delicate  process  of 
moving  our  country  into  confrontation  with  the  axes’  powers  if  he 
had  an  independent  counsel  hanging  over  his  shoulder. 

We  can  get  through  this  without  a  foolproof  mechanism,  and  I 
think  the  price  we  pay  in  deterring  good  people  from  going  into 
government  service,  we  will  end  up  with  worse  executive  branch 
government  because  of  this  contraption,  not  better,  because  medioc¬ 
rity  will  go  into  the  system,  people  who  need  the  jobs  for  some  rea¬ 
son  or  another,  or  have  nothing  to  lose. 

Also  I  think,  as  Justice  Scmia  points  out  in  the  timidity  of  the 
executive  branch,  we  are  in  a  situation  now  where  no  one  wants 
to,  you  know,  use  the  lavatory  without  getting  a  legal  opinion  from 
somebody;  that  is  how  timid  people  are  getting  because  they  are 
gun-shy  because  of  this  statute.  So,  I  think  the  price  we  pay  for 
this  contraption  is  far  too  high. 

The  Attorney  General  can  handle  these  things  under  existing  au¬ 
thority,  and  there  is,  ultimately,  the  political  sanction  to  be  used 
if  there  is  an  abuse  of  the  office.  I  would  like  to  see  the  watchdog 
institutions  we  have  in  society  step  up  and  perform  the  primary 
role  they  are  supposed  to,  not  let  tne  independent  counsel  handle 
everything,  but  take  the  time  when  you  are  confirming  public  offi¬ 
cials  like  the  Attorney  General  or,  like,  the  head  of  the  Criminal 
Division,  and  every  executive  branch  official  to  really  make  sure  we 
are  putting  people  of  integrity  in  those  positions,  and  then  continue 
vigorous  oversight  both  by  Congress  and  the  press. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  William  Barr  follows:] 

Prepared  Statement  of  William  P.  Barr,  former  Attorney  General 

Mr.  Chairman:  Thank  you  for  inviting  me  to  provide,  my  views  on  whether  to  re¬ 
authorize  the  Independent  Counsel  statute.  I  have  consistently  opposed  that  statute 
since  its  enactment.  At  the  end  of  the  Bush  administration  I  urged  the  new  Clinton 
administration  and  the  Democratic  leadership  in  Confess  not  to  renew  the  statute. 

It  is  my  view  that  the  vices  of  the  statute  do  not  arise  from  a  failure  in  execution 
but  are  inherent  in  its  very  concept  and  necessary  operation.  The  basic  problem  is 
not  that  particular  counsel  have  ^used  their  office;  it  is  that  the  whole  statute  is 
inherently  flawed. 
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I  do  not  want  to  detail  today  all  the  particular  problems  with  the  statute.  Oppo¬ 
nents  have  by  now  offered  a  sufficient  litany  of  tnose  evils,  and  in  my  view  they 
were  best  set  forth  over  a  decade  ago  by  Justice  Scalia  in  his  prescient  and  unan¬ 
swerable  dissent  in  Morrison  v,  Olson.  Rather,  I  want  to  focus  on  why  the  very  con* 
cept  of  trying  to  create  a  single-mission  prosecutor  outside  supervision  of  the  Attor¬ 
ney  General  to  investigate  and  prosecute  high  Gk)vemment  officials  is  flawed  and 
leads  to  both  the  criminalization  of  our  political  system  and  the  politicization  of  our 
criminal  justice  system. 

Decisions  as  to  whether  a  particular  matter  should  be  treated,  in  the  first  in¬ 
stance,  as  potentially  criminal,  whether  it  should  continue  to  be  pursued  as  a  crimi¬ 
nal  matter,  and  whether  it  should  ultimately  be  chafed  as  a  crime  all  require  the 
exercise  of  discretion  and  common-sense  judgment.  The  statute’s  whole  enterprise 
is  to  remove  discretion  so  that  no  one  can  stop  the  train.  As  long  as  something  can 
arguably  be  viewed  as  potentially  criminal,  then,  under  the  statute,  it  must  be  pur¬ 
sued  through  the  criminal  process  to  the  bitter  end.  Once  you  have  given  a  govern¬ 
ment  official  one  dw^y— and  that  is  to  pursue  a  particular  matter  through  the  crimi¬ 
nal  process— you  have  taken  the  discretion  out  of  the  system.  Do  not  expect  the 
Independent  Counsel  to  conclude  that  he  should  not  pursue  the  one  matter  he  has 
been  charged  with  pursuing  as  a  criminal  violation.  In  essence,  just  like  in  the 
movie  Doctor  Strangelove,  we  have  created  a  criminal  law  Doomsday  machine.  Once 
triggered,  no  one  can  stop  it,  and  everyone  is  trapped  by  it  -  the  Attorney  General, 
the  Independent  Counsel  nimself,  the  target,  and  indeed  the  whole  body  politic. 

The  creation  of  this  Doomsday  weapon  has  had  several  fundamental  and  per¬ 
nicious  consequences. 

First,  it  has  contributed  to  criminalization  of  political  disputes.  Clashes  over  polit¬ 
ical  philosophy  and  policies  have  been  supplanted  by  the  game  of  how  to  trigger  this 
Doomsday  machine  against  one’s  political  opponents.  Our  political  discourse  has 
now  been  channeled  into  the  concepts  and  categories  of  criminal  law.  Politicians  and 
the  media  who  cover  politics  spend  their  time  conjuring  up  arguments  why  the  ac¬ 
tions  of  their  opponents  should  be  seen  as  potentially  criminal. 

Second,  at  tne  same  time,  in  instances  where-there  is  a  legitimate  role  for  the 
criminal  law  in  policing  Executive  branch  conduct,  the  statute  has  contributed  to 
the  politicization  of  that  criminal  process.  At  the  same  time  that  the  Independent 
Counsel  is  too  strong;  it  is  also  too  weak.  When  the  stakes  actually  become  high, 
and  the  actual  survival  of  an  Administration  may  be  at  stake,  and  the  Administra¬ 
tion  turns  to  its  political  weapons,  the  Independent  is  too  weak  to  withstand  politi¬ 
cal  assault.  Traclitionally,  a  prosecutor  who  is  within  the  ambit  of  the  Justice  De¬ 
partment  is  protected  by  the  Attorney  General  and  the  institution  itself  For  a  Presi¬ 
dent  to  take  on  a  prosecutor,  he  has  to  take  on  the  Attorney  General  and  the  Justice 
Department.  A  critical  point  in  Watergate  was  that  when  the  President  turned  on 
Archibald  Cox,  he  had  to  take  on  the  entire  Justice  Department,  and  that  changed 
the  entire  dynamic. 

Third,  the  existence  of  the  Independent  Counsel  statute  has  tended  to  weaken  the 
watchdog  functions  of  those  institutions  that  we  should  be  primarily  relying  upon. 
Vigorous  congressional  oversight  and  media  scrutiny  of  important  matters  play  sec¬ 
ond  fiddle  to  endless  ongoing  investigations  into  whether  those  concedingly  serious 
matter.0  happen  to  constitute  a  technical  violation  of  criminal  law.  The  robust  over¬ 
sight  functions  of  congress  and  the  media  have  essentially  been  preempted  by  the 
criminal  process,  and  these  institutions  have  been  reduced  to  Wbbitzers  in  the 
arcana  of  the  legal  system. 

I  believe,  there  is  an  alternative  way  of  dealing  with  those  cases  which  require 
the  Executive  branch  to  investigate  itself  That  alternative  was  adequate  for  two 
hundred  years  before  the  Independent  Counsel  statute  was  passed  and  is  adequate 
today.  Most  allegations  of  wrongdoing  by  Executive  branch  officials  involve  minor 
matters  and  can  be  easily  handled  by  the  Public  Integrity  Section  of  the  Department 
of  Justice.  When  an  exceptionally  sensitive  case  does  arise,  the  choice  we  have  is 
not  between  the  independent  counsel,  on  the  one  hand,  and  a  business-as-usual  in¬ 
vestigation  by  the  Department  of  Justice  on  the  other.  The  Attorney  General  can 
and  should  provide  assurance  to  the  public  that  the  matter  will  be  vigorously  and 
properly  pursued  without  political  influence.  This  has  been  accomplished  by  the  At¬ 
torney  General  bringing  in  from  outside  the  Department  someone  who  has  sufficient 
stature,  background  and  judgment,  as  well  as  r^utation  for  independence,  to  pro¬ 
vide  that  measure  of  assurance.  ITie  Attorney  Gfeneral  has  every  incentive  to  ap¬ 
point  the  right  person  for  the  job  -  someone  who  will  be  fair  and  yet  completely  thor¬ 
ough— because  it  is  the  Attorney  General  who  pays  the  price-  if  the  public  does  not 
perceive  this  to  be  the  case.  When  I  served  as  Attorney  General,  I  used  this  tradi¬ 
tional  apjpointment  authority  on  three  occasions— Judge  Lacey  on  the  so-called 
‘Iraqgate^  matter.  Judge  Bua  on  the  so-called  ‘Tnslaw”  matter;  and  Judge  Wilkey 
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on  the  House  Bank  matter.  These  appointments  did  not  wholly  eliminate  criticism 
-  there  was  still  sniping  from  some  partisan  quarters  but,  in  the  end,  fair-minded 
people  of  both  political  parties  recognized  that  these  were  good  faith  investigations 
and  accepted  their  conclusions.  Relying  C)?  on  the  Attorney  General’s  appointment 
authority  achieves  all  the  goals  of  the  Independent  Counsel  statute  without  all  its 
vices. 

Mr.  Gekas.  We  thank  General  Barr. 

We  will  now  hear  from  General  Civiletti,  after  which  we  will  re¬ 
cess  for  the  purpose  of  responding  to  the  vote  on  the  floor.  General 
Civiletti. 

STATEMENT  OF  BENJAMIN  R.  CIVILETTI,  FORMER  ATTORNEY 

GENERAL 

Mr.  CrviLETil.  Thank  you,  Mr.  Chairman,  Mr.  Nadler,  other 
members  of  the  subcommittee.  I  thank  you  for  the  opportunity  to 
appear  before  you,  and  give  you  my  views  on  this  important  issue, 
and  I  commend  the  committee  and  the  chairman  for  its  serious  con¬ 
sideration  of  something  that  is  not  at  all  easy. 

I  am  a  trial  lawyer  essentially.  I  have  been  a  trial  la^er  for  37 
years,  trying  civil  cases  and  criminal  cases  on  both  sides  of  the 
fence,  plaintiff  and  defendant,  prosecutor  and  defendant.  I  have 
conducted  any  number  of  independent  or  private  investigations  and 
some  public  investigations  where  I  have  been  engaged  by  one  form 
of  government  or  another,  one  particularly,  the  House  Judiciary 
Committee  of  the  State  of  Rhode  Island,  and  the  impeachment 
process  of  the  chief  justice  at  that  time  of  Rhode  Island.  So,  my 
views  are  based  and  come,  so  that  I  have  full  disclosure,  essen¬ 
tially,  from  my  experience  as  a  trial  la^^er,  and  partly  as  my  expe¬ 
rience  in  4  years  in  the  Carter  administration  in  the  Justice  De¬ 
partment,  I  have  concluded,  after  myself  experiencing  appointment 
of  independent  counsel,  and  also  examining  the  20  or  so  independ¬ 
ent  counsels  that  have  been  appointed,  that  the  act  has  structural 
flaws,  inherent  structural  flaws  which  make  it  undesirable,  that  it 
should  expire,  certainly  should  expire  in  terms  of  its  present  provi¬ 
sions.  Essentially  what  it  does,  it  creates  and  was  meant  to  create 
a  special  situation.  But,  what  has  occurred  is  that  irregularity  in 
the  process,  in  the  way  in  which  the  act  is  triggered,  in  the  time 
for  the  initial  inquiry,  in  the  90  days  for  the  preliminary  investiga¬ 
tion,  it  has  created  unequal  justice  instead  of  its  intent,  which  was 
to  create  equal  justice  regardless  of  high  position,  and  to  make  sure 
>  and  assure  the  American  people  that  investigations  of  high  govern¬ 

ment  officials  were  conducted  fairly  and  with  determination,  and 
they  didn’t  get  any  biased  kinds  of  breaks. 

But,  instead,  what  has  happened  frequently,  the  process  of  in- 
K  quiry  reports  determination  of  whether  or  not  to  appoint  an  inde¬ 

pendent  counsel,  or  request  the  appointment  of  an  independent 
counsel  converts  what  would,  in  ordinary  criminal  proceedings,  be 
an  investigation  with  little  publicity  into  a  hubbub  of  publicity, 
painting  the  subject,  creating  a  pre-bias  before  an  investigation  is 
even  conducted,  shifting  issues  to  the  nature,  qualifications,  basis 
of  the  independent  counsel  themselves  rather  than  the  issue,  once 
charged,  ‘Ts  this  person  guilty  of  this  crime  or  not?” 

Another  irregularity,  as  compared  to  the  process  of  the  criminal 
law,  is  target  first  then  investigate.  In  the  criminal  process,  regard¬ 
less  of  how  high  officials  are  involved,  the  question  is  has  a  crime 
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occurred,  or  is  it  likely  that  a  crime  has  occurred,  the  investigation 
then  goes  about  determining  all  of  the  circumstances  of  the  crime 
and  trying  to  find  who  the  target  is,  or  who  the  suspect  is,  or  the 
best  suspect,  and  to  see  if  there  is  reasonable  cause  to  indict,  and 
then  sufficient  evidence  to  convict. 

But,  the  Special  Prosecutor  Act  or  the  Independent  Counsel  Act 
kind  of  reverses  that  process,  and  it  picks  a  target,  and  then,  es¬ 
sentially,  says,  “Now,  what  crime  did  that  target— can  we  find  a 
crime  that  that  target  committed?*’ 

Another  problem  with  the  act  in  a  similar  regard  is  that  ordi¬ 
narily  in  the  criminal  process,  whether  it  is  the  Department  of  Jus¬ 
tice  or  State  Attorney  General  or  State’s  attorney  in  State  proceed¬ 
ings,  the  prosecutor  has  a  balance,  limited  resources,  time,  people 
and  money,  and  therefore,  sets  priorities  and  standards,  so  that  the 
most  serious  crimes  are  pursued  first,  those  that  harm  the  people 
the  greatest.  Minor  crimes,  or  lesser  crimes  are  treated  with  plea 
bargains  or  non-prosecution  or  some  other  mechanism.  Here  we 
donx  have  that  at  all;  there  is  no  judgment,  no  predetermined  judg¬ 
ment  as  a  result  of  an  office’s  or  a  national  set  of  priorities,  so  that 
there  is  no  safeguard  with  regard  to,  as  compared  to  the  regular 
criminal  process,  there  is  no  safeguard  of  balance. 

Instead,  to  some  extent  and  with  some  independent  counsel,  I 
guess,  or  the  risk  is,  of  course,  that  their  success  or  failure  depends 
jmon  their  prosecuting  any  crime  that  can  be  found,  of  any  nature. 
Inat  is  a  concern.  Oi  course,  the  act  has  worked  reasonably  well 
in  a  dozen  circumstances,  my  guess  is,  where  there  have  either 
been  no  prosecutions  or  successful  prosecutions,  and  has  worked 
more  like  the  re^lar  system.  But  in  the  other  half  dozen  or  more 
investigations,  without  regard  to  the  quality  or  conduct  of  the  inde¬ 
pendent  counsel,  the  irregularity  of  the  act  has  destroyed  what  oth¬ 
erwise  has  been  known  as  due  process. 

Now,  my  suggestion  is  that  there  is  an  alternative,  and  that  al¬ 
ternative  is  the  one  that  Attorney  General  Barr  referred  to  and 
that  is  the  Attorney  General’s  power  under,  I  think,  title  28,  sec¬ 
tion  600  or  so,  to  appoint  a  special  counsel,  as  Judge  Bell  did  in 
about  1977  for  what  was  known  as  the  peanutgate  investigation, 
where  he  appointed  Paul  Curran.  Curran,  who  was  a  Republican 
U.S.  Attorney  out  of  the  southern  district  of  New  York,  did  a  su¬ 
perb  job,  concluded  his  investigation  within  6  months. 

And  that  has  occurred  time  after  time  going  back  historically  to 
the  1920’s  and  the  1950’s  in  the  Truman  era  when  IRS  investiga¬ 
tions  and  scandals  were  prevalent  all  the  way  through  Leon 
Jaworsky,  and  as  you  may  recall  and  certainly  strikes  me  because 
of  its  connection  to  Maryland,  George  Beall  and  the  Attorney  Gen¬ 
eral’s  prosecution  of  Vice  President  Agnew  at  the  time. 

So,  there  is  an  alternative;  it  may  have  to  be  tinkered  with;  it 
has  some  of  the  same  senses  of  irregularity,  but  not  as  many  as 
the  present  statute,  and  it  is  far  more  or  better  subject  to  checks 
and  balances  and  regularity  than  this  statute. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Civiletti  follows:] 

Prepared  Statement  of  Benjamin  R.  Civiletti,  Former  Attorney  General 

Mr.  Chairman,  Congressman  Nadler  and  Members  of  the  Subcommittee: 


Thank  you  for  the  opportunity  to  testify  about  the  reauthorization  of  the  Inde¬ 
pendent  Counsel  Act.  Let  me  also  congratulate  this  Subcommittee  for  undertaking 
this  series  of  hearings  to  explore  the  operation  of  the  statute  in  a  thoughtful  and 
non-partisan  manner. 

The  most  recent  statute  authorizing  appointment  of  an  independent  counsel  was 
enacted  in  1994  (28  U.S.C.  §  591-599)  and  is  due  to  expire  on  June  3()th  of  this  year. 
During  the  course  of  my  service  as  Attorney  Greneral  of  the  United  States  in  the 
Carter  Administration  from  1979-1981,  it  was  my  duty  to  request  the  appointment 
of  the  first  two  independent  counsels— then  called  special  counsels— under  the  first 
authorization  statute,  the  Ethics  in  Government  Act  of  1978. 

In  addition  to  my  personal  experience  with  one  of  the  predecessor  statutes,  I  have 
watched  the  operation  of  the  Independent  Counsel  Act  (hereinafter  “the  Act”)  closely 
over  the  past  20  years.  Much  has  changed  in  the  operation  of  the  indejiendent  coun¬ 
sel  since  the  first  Special  Counsel,  Arthur  Christy,  was  appointed  in  1979  to  inves¬ 
tigate  whether  the  Wesident’s  chief  of  staff  had  used  a  controlled  substance.  That 
investigation  took  six  months  and  cost  $180,000  and  resujited  in  a  grand  jury  return 
of  no  true  bill.  Independent  counsels,  of  which  there  have  been  20,  now  routinely 
take  many  years  and  spend  millions  of  dollars  to  complete  their  work  often  under 
intense  media  and  public  scrutiny.  In  the  past  five  years' alone,  seven  independent 
counsels  have  been  appointed  and  some  of  them  have  seen  their  original  mandates 
significantly  expanded.  In  addition,  there  has  been  considerable  clamor  for  appoint¬ 
ment  of  several  more  independent  counsels  in  recent  years. 

Based  on  my  experience  and  observations,  I  believe  that  the  Act  is  hopelessly 
flawed  and  cannot  be  repaired.  I,  therefore,  strongly  recommend  that  it  be  'allowed 
to  expire  as  scheduled  this  year  without  reauthorization  in  any  form.  This  view  is 
basea  not  on  an  assessment  of  the  performance  of  any  individual  independent  coun¬ 
sel  or  counsels,  but  instead  is  rooted  firmly  in  what  I  believe  are  insurmountable 
inherent  problems  with  the  structure  and  operation  of  the  Act.  These  flaws  also  lead 
to  the  development  of  a  risk  of  misuse  of  the  Act  by  fnnge  political  extremists  of 
every  persuasion. 

My  opposition  to  the  reauthorization  of  the  Independent  Counsel  Act  is  rooted  in 
five  basic  ]>oints: 

1.  The  Act  has  failed  to  accomplish  its  intended  goal  to  assure  equal  justice  for  all, 
regardless  of  position. 

As  originally  conceived,  the  Ethics  in  CJovemment  Act  of  1978  was  intended  to 
provide  equal  justice  for  everyone,  regardless  of  one’s  high  position  in  government 
or  relationship  to  anyone  in  such  a  position.  That  statute  (and  its  successors)  estab¬ 
lished  a  system  of  investigation  and  prosecution  whenever  a  conflict,  or  the  appear¬ 
ance  of  a  conflict,  arose  between  the  Attorney  General  and  the  President  due  to  alle¬ 
gations  against  either  of  them  or  against  other  high-ranking  members  or  friends  of 
the  Administration  of  which  the  Attorney  General  was  a  part.  Supporters  believed 
that  this  was  the  best  way  to  assure  the  credibility  of  such  an  investigation  while 
safeguarding  the  rights  of  the  subjects  of  such  investigations.  Instead,  the  operation 
of  the  Act  has  resmted  in  just  the  opposite.  For  those  individuals  caught  up  in  its 
operation,  the  Act  has  resulted  in  suspicion,  taint  and  prejudice,  in  short,  unequal 
justice.  The  operation  of  the  independent  counsel  statute  has  become  unfair  and  ac¬ 
cords  those  subjected  to  it  far  less  than  the  due  process  normally  accorded  in  the 
criminal  justice  system. 

This  deprivation  of  due  process  exists  in  the  following  five  ways: 

a.  The  media  and  other  public  attention  given  to  the  issue  of  the  appointment, 
or  the  request  for  an  appointment,  of  an  independent  counsel  itself  taints 
the  subiect  even  before  any  investigation  is  commenced  or  charges  filed. 
This  publicity  and  accompanying  allegations  invariably  damage  the  reputa¬ 
tion  of  the  subject,  often  beyond  any  repair,  regardless  of  the  ultimate  re¬ 
sult  regarding  appointment.  This  stands  in  stark  contrast  vo  the  normal 
course  of  other  criminal  investigations  in  which  there  is  usually  no  taint  or 
bias  against  the  subject  at  all,  unless  and  until  legitimate  charges  are 
brought  and  publicly  filed. 

b.  In  the  usual  course  of  events,  a  crime  occurs  and  then  the  criminal  process 
is  invoked  to  search  for  and  identify  the  perpetrator  of  that  crime  by  inves¬ 
tigation  and  development  of  evidence.  Under  the  operation  of  the  statutory 
scheme  of  the  Independent  Counsel  Act,  this  process  is  turned  on  its  head. 
First  the  subject  of  suspected  activity  is  identified  and  only  then  are  the 
mechanisms  of  the  Act  invoked  to  search  for  the  mme.  This  reversal  raises 
the  specter  of  the  fate  of  Jean  Valjean  in  Les  Miserahles  in  which  Inspector 
Javert’s  obsessive  pursuit  is  of  the  person  rather  than  of  justice. 
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c.  Individuals  involved  in  the  reg’-ilar  criminal  justice  process  (as  well  as  the 
public)  can  rely  on  a  certain  u  vel  of  predictability  of  professionalism,  com¬ 
petence  and  jud™ent  on  the  part  or  investigators  and  prosecutors.  These 
decision-makers-have  years,  and  oilen  entire  careers,  of  training,  standards 
and  experience  that  make  them  suitable  for  performing  their  duties.  Under 
the  Independent  Counsel  Act,  however,  there  is  no  reliable  selection  process 
that  assures  that  only  the  most  qualified  individuals  will  be  given  this  tre¬ 
mendous  responsibility.  The  lack  of  any  selection  standards  creates  variable 
and  uneven  qualifications  and,  therefore,  no  reliable  predictability  of  re¬ 
sults. 

d.  Ordinarily  in  the  criminal  justice  system  most  crimes  are  pursued  with  the 
available  and  finite  resources  in  accord  with  the  priorities  established 
through  experience.  Those  well-tested  priorities  demand  that  those  crimes 
that  are  most  harmful  to  the  public  receive  priority  treatment  and  vigorous 
attention.  On  the  other  hand,  those  acts  that  are  potentially  criminal  but 
may  constitute  insignificant  conduct  are  given  lower  priority  and  fewer  re¬ 
sources  and  often  are  not  prosecuted  at  all.  The  Independent  Counsel  Act 
allows  for  no  such  prioritization  as  ordinarily  required  by  the  need  to  bal¬ 
ance  the  nature  of  the  conduct  against  limitations  of  resources  and  time  by 
career  professionals.  Disparity  in  treatment,  instead  of  being  limited,  is  al¬ 
most  unchecked. 

e.  Finally,  even  when  an  independent  counsel  does  not  bring  charges,  the  Act 
requires  that  a  report  be  filed  with  the  court.  This  report  requirement,  and 
the  attention  it  generates,  frequently  subjects  those  individuals  mentioned 
in  it  to  serious  criticism  and  damage  despite  the  fact  that  they  are  not 
being  charged  with  any  offense.  'ITiis  sort  of  prosecutorial  behavior  would 
never  be  tolerated  in  the  course  of  the  usual  criminal  process. 

Individually  and  collectively,  these  five  points  persuade  me  that  the  operation  of 
the  Independent  Counsel  Act  denies  those  caught  in  its  machinery  with  the  due 
process  of  law  to  which  every  citizen  is  entitled  and  that  this  represents  a  failure 
of  the  Act  to  accomplish  one  of  its  principal  intended  purposes.  It  was  intended  to 
ensure  that  high-ranking  officials  did  not  get  special  treatment,  not  to  subject  them 
to  unfair  and  unequal  treatment. 

2.  The  Act  is  subject  to  manipulation  and  abuse  by  irresponsible  partisan  politics. 

The  nature  of  the  matters  and  individuals  potentially  subject  to  the  Independent 

Counsel  Act  has  made  it  vulnerable  to  abuse  by  the  irresponsible.  Partisan  fringes 
of  any  and  all  political  persuasion  may  use  the  Act  to  generate  publicity  and  clamor 
intended  to  harass  or  embarrass  political  opponents  by  making  allegations  of  crimi¬ 
nality,  often  wdth  little  or  no  foundation.  The  effort  to  remove  the  politics  from  these 
investigations  and  prosecutions  by  appointment  of  someone  ostensibly  “independent” 
has  failed.  It  has  merely  resulted  in  the  shifting  of  the  political  pressure  points  to 
other  places  in  the  process  such  as  to  whether  or  not  an  independent  counsel  should 
be  appointed  as  well  as  to  the  identity  of  the  counsel  and  the  conduct  of  his  inves¬ 
tigation.  This  politicization  can  do  g^eat  mischief  in  a  criminal  process.  By  compari¬ 
son,  the  ordinary  criminal  process  is  usually  free  of  such  routine  attempts  at  politi¬ 
cally-motivated  manipulation 

3.  Use  of  the  Act  has  expanded  to  conduct  not  originally  intended  to  be  covered. 

Coming  on  the  heels  of  the  substantial  corruption  represented  by  Watergate,  the 

Act  was  intended  to  provide  a  mechanism  to  address  major  crimes  of  corruption  of 
government  functions  by  high-ranking  officials  and  those  very  close  to  them.  Over 
the  years  the  use  of  the  Act  has  vastly  exceeded  its  original  purposes,  both  as  to 
the  kind  of  conduct  and  the  type  of  individuals  that  have  been  the  subject  of  inde¬ 
pendent  counsel  investigations.  Clearly,  the  Act  is  no  longer  considered  constrained 
to  those  purposes  for  which  it  was  originally  legislated. 

4.  The  Act  provides  for  little  or  no  accountability  for  Independent  Counsels. 

The  Act  provides  for  little  or  no  accountability  for  the  independent  counsel  as 
compared  to  the  continual  series  of  checks  and  balances  to  whicn  actors  in  the  rest 
of  tne  criminal  justice  system  are  subject.  Although  technically  subject  to  the  De¬ 
partment  of  Justice  policies,  the  independent  counsel  is  not  subject  to  any  of  the 
usual  restraints  or  restrictions  imposed  upon  federal  or  other  investigators  and 
prosecutors.  There  is  very  little  meaningful  limitation  on  an  independent  counsel  in 
terms  of  scope  of  conduct  that  can  be  investigated  or  crimes  that  can  be  charged. 
There  are  no  limits  in  terms  of  length  of  an  investigation  or  available  resources. 
Even  the  conclusions  they  reach  are  not  subject  to  accountability  or  checks.  The  au¬ 
thority  given  the  Attorney  General  to  remove  the  independent  counsel  for  “good 
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cause”  is  too  limited  and  too  politically  impractical.  It  provides  for  what,  in  effect, 
is  a  death  sentence  without  acknowledging  the  reality  that  it  would  be  ^most  im¬ 
possible  to  impose,  even  if  called  for. 

5.  There  is  a  better  way  to  address  conflicts  of  interest. 

Finally,  I  believe  that  the  Independent  Counsel  Act  can  be  allowed  to  expire  with¬ 
out  fear  that  we  will  have  no  ability  to  deal  credibly  with  allegations  against  high- 
ranking  government  officials  because  there  is  a  reasonable  alternative,  when  there 
is  a  conflict  between  the  Attorney  General  and  the  subject  of  a  criminal  investiga¬ 
tion,  there  can  and  should  be  appointment  of  a  regulatory  independent  counsel  in 
the  Department  of  Justice  by  the  Attorney  General.  Authority  for  this  appointment 
exists  under  current  Justice  Department  regulations  {See  28  C.F.R.  600)  and  has 
been  successfully  invoked  in  recent  years.  Two  examples  include  Attorney  General 
Barr’s  y)pointment  of  a  rej^latory  independent  counsel  to  investigate  matters  relat¬ 
ed  to  BCCI  and  Attorney  General  Renews  appointment  of  Robert  Fiske  as  regulatory 
independent  counsel  in  Whitewater  during  the  period  in  which  the  statute  had 
lapsed.  These  are  just  two  examples  of  the  history  of  successful  prosecutions  under 
this  model  going  back  many  decades  to  the  Teapot  Dome  scandal  in  the  1920s,  the 
investigation  of  the  IRS  in  the  1950s,  the  Watergate  investigation  by  Leon  Jaworski 
and  the  investigation  of  the  so-called  “peanut  scandal”  by  Paul  Curran  who  was  ap¬ 
pointed  special  counsel  by  Attorney  General  Griffin  Bell.  Also,  let  us  not  forget  that 
it  was  Attorney  General  Elliot  Richardson’s  Justice  Department  that  prosecuted 
Vice  President  Agnew  before  there  was  an  independent  counsel  statute. 

In  closing,,  let  me  say  that  in  1988  the  United  States  Supreme  Court,  in  the  case 
of  Morrison  v.  Olson,  487  U.S.  654  (1988)  ruled  that  the  inciependent  counsel  statute 
was  constitutional.  But  we  should  all  acknowledge  that  just  being  constitutional 
does  not  necessarily  make  a  statute  a  good  law  or  a  wise  policy.  The  Independent 
Counsel  Act  is  a  flawed  law  and  an  unsound  policy.  It  cannot  be  saved  by  modifica¬ 
tion  at  the  margins.  It  should  be  allowed  to  pass  into  the  province  of  legal  histo¬ 
rians. 

I  would  be  happy  to  try  to  answer  any  of  your  questions. 

Mr.  Gekas.  We  thank  you,  General  Civiletti.  We  ask  your  indul¬ 
gence  to  remain  in  the  chamber  until  we  return  from  the  votes  that 
we  have  to  cast  on  the  floor,  because  we  do  want  to  ask  you  for 
your  advice  and  for  some  answers  to  questions  that  are  fomenting 
in  the  minds  of  the  members. 

With  that,  we  recess  until  11:10  a.m. 

[Recess.] 

Mr.  Gekas.  The  hour  of  11:10  a.m.,  having  arrived,  this  hearing 
will  return  to  full  session,  pending  the  arrival  of  another  member 
to  make  it  a  hearing  quorum. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess,  having  expired,  and  noting 
the  attendance  of  the  gentleman  from  Arkansas,  Mr.  Hutchinson, 
together  with  the  Chair,  the  quorum  having  been  established,  we 
will  proceed  with  a  round  of  questions  for  our  distinguished  panel¬ 
ists. 

The  Chair  will  indulge  itself  and  allot  itself  the  accustomed  5 
minutes. 

General  Barr,  I  was  struck  by  the  fact  that  you  feel  that— you 
practically  said  that  we  ought  to  treat  the  allegations  of  wrong¬ 
doing  almost  on  an  ad  hoc  basis,  not  as  soon  as  there  is  an  allega¬ 
tion,  immediately  go  to  see  what  kind  of  prosecutorial  mechanism 
we  can  establish,  but  rather  to  determine  in  kinds  of  discretionary 
ways  the  severity  of  the  allegation,  et  cetera. 

What  was  brought  to  mind  immediately  to  me  was  the  allegation 
against  Hamilton  Jordan  of  controlled  substance  misuse,  or  some¬ 
thing  like  that,  during  the  Carter  administration.  Of  course,  we 
should  probably  ask  Mr.  Civiletti  on  this.  But,  looking  back  on  it 
and  learning  of  the  quick  disposition  of  that,  that  was  a  teapot  or 
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one  that  didn't  quite  rise  to  the  level  of  something  that  should  have 
been  investigated.  Do  you  agree  that  that  is  the  kind  of  discretion 
that  ought  to  be  applied  as  to  whether  a  case  like  that  should  have 
ever  been  the  subject? 

Mr.  William  Barr.  I  don't  recall  enough  about  the  details  of 
that,  but  that  strikes  me  as  the  kind  of  case  that  could  have  been 
handled  within  the  Department.  As  I  see  it,  there  are  cases  that 
can  be  handled  by  career  prosecutors  in  the  Public  Inte^ty  Sec¬ 
tion,  but  there  are  cases  and  the  political  system  itself  will  be  the 
judge  of  which  those  cases  are,  which  cases  fall  into  this  category, 
where  the  Attorney  General  I  think  should  bring  someone  in  from 
the  outside  that  has  independent  stature,  experience,  a  broader 
perspective,  and  sort  of  an  independent  power  base,  if  you  will,  to 
supervise  a  case.  The  political  process  will  dictate  when  that  is  ap¬ 
propriate,  and  will  also  assure  that  appropriate  people  are  ap¬ 
pointed. 

So,  when  Janet  Reno  appointed  Fiske  from  New  York,  I  thought 
that  was  an  appropriate  decision.  I  did  this  three  times  during  my 
nwn  tenure  on  the  so-called  Iraqgate  matter,  which  was  a  crock, 
and  I  didn’t  feel  that  it  amounted  to  something  that  an  independ¬ 
ent  counsel  under  the  statute  should  look  into.  Nevertheless,  I 
brought  in  Judge  Lacey.  I  had  asked  Attorney  General  Civiletti,  ac¬ 
tually,  to  come  in  to  do  that,  but  he  was  tied  up  on  a  matter  in 
private  practice. 

Mr.  Gekas,  He  was  impeaching  somebody.  [Laughter.] 

Mr.  William  Barr.  I  also  did  it  on  the  so-called  Inslaw  matter, 
which  was  even  more  of  a  crock  because  no  one  could  ever  under¬ 
stand  what  that  one  was  about,  but  brought  in  Judge  Buoa  to  do 
that.  These  were  all  people— and  then  on  the  House  bank  matter, 
Judge  Wilkey.  These  were  people  who  could  come  in  and  provide 
assurance  that  these  matters  were  going  to  be  handled  without  po- 
liticed  influence.  They  conducted  the  investigations  expeditiously, 
and  carping  did  not  disappear;  there  was  still  sniping,  but  basi¬ 
cally,  the  joD  got  done  and  we  moved  on. 

Mr.  Gekas.  You  just  reached  out  and  found  one  of  these  individ¬ 
uals  who  was  willing  to  serve? 

Mr.  William  Barr.  Correct. 

Mr.  Gekas.  What  do  you  think  of  the  idea  of  having  a  kind  of 
a  board,  perhaps,  made  up  of  American  Bar  Association  member¬ 
ship  or  a  special  division  of  that  organization  to  have  a  pool  of  peo¬ 
ple  to  whom  the  Attorney  General  can  look  for  plucking  one  or  two 
of  them  for  these  special  tasks? 

Mr.  William  Barr.  I  would  be  opposed  to  that.  I  think  it  is  an 
unnecessary  embellishment  in  the  sense  that— I  think  the  Attorney 
General  has  to  exercise  their  judgment,  and  discretion  upfront  as 
to  who  the  appropriate  person  is.  Franldy,  someone  who  spent  the 
time  getting  onto  one  of  these  boards,  I  wouldn't  necessarily  think 
is  the  right  person  to  appoint  for  one  of  these  things.  But,  the  At¬ 
torney  C^neral,  I  think,  has  to  be— ultimately  is  responsible  for  the 
decision  that  is  made,  and  also  for  the  ultimate  conduct  of  the  in¬ 
vestigation.  And  therefore,  I  think  the  Attorney  General  should  be 
able  to  pick  whomever  they  feel  is  the  proper  person,  someone  who 
isn’t  going  to  be  a  headhunter  but  at  tne  same  time,  someone  who 
will  be  thorough,  and  fair. 
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Mr.  Gekas.  How  did  you  get  to  Judge  Wilkey? 

Mr,  William  Barr.  I  knew  Judge  Wilkey;  I  knew  General  Civi- 
letti;  I  knew— and  when  General  Civiletti  couldn’t  do  it,  I  had 
heard  about  Judge  Lacey.  He  had  been  supervising  union  issues  up 
in  New  Jersey. 

Mr,  Gekas.  So,  you  believe  the  Attorney  General  can  simply, 
within  its  own  discretion  of  the  office,  look  to  the  world  of  the  bar, 
and  select  judicious  individuals. 

Mr.  William  Barr.  Correct.  I  think  it  is  a  mistake  to  go  to  peo¬ 
ple  who  have  one  agenda,  or  to  create  an  office  that  has  a  narrow 
agenda.  I  believe  the  kind  of  person  who  should  be  supervising 
these  cases  is  someone  who  has  broad-gauged  experience,  experi¬ 
ence  in  the  Department,  experience  with  the  prosecutorial  function, 
experience  beyond  that,  ana  who  comes  in  just  for  that  assignment, 
and  is  still  subject  to  the  supervisory  authority  of  the  Attorney 
General,  although  perhaps,  not  removable  except  for  cause. 

Mr.  Gekas.  General  Civiletti,  what  do  you  think  of  the  propo¬ 
sition  that  we  are  contemplating  of  having,  just  as  the  Criminal  Di¬ 
vision  head,  an  Assistant  Attorney  General,  is  subject  to  confirma¬ 
tion,  the  choice  of  the  Attorney  General  to  head  a  particular  inves¬ 
tigation  as  special  counsel  confirmable  by  the  Senate? 

Mr.  Civiletti.  I  don’t  think  it  hurts  much;  I  don’t  think  it  helps 
much,  because  the  head  of  the  Criminal  Division— which  I  was  the 
head  of  the  Criminal  Division  for  about  a  year  and  a  half— really 
is  the  decisionmaker  with  regard  to  prosecutions  and  investiga¬ 
tions,  Ordinarily,  he  leaves  it  to  the  section  chiefs,  whether  it  is  the 
Fraud  Section  or  the  Public  Integrity  Section,  or  whatever,  but  the 
Assistant  Attorney  General  routinely  and  regularly  has  the  author¬ 
ity  to  initiate,  to  insist  on  prosecutions,  to  reverse  decisions,  and 
that  Assistant  Attorney  General  is  already  a  presidential  ap¬ 
pointee,  arid  goes  through  the  confirmatory  process. 

Mr.  Gekas.  The  time  of  the  Chair  has  expired.  We  turn  to  the 
gentleman  from  New  York,  Mr.  Nadler. 

Mr.  Nadler.  Thank  you. 

I  want  to  read  some  excerpts  from  today’s  op-ed  piece  by  Archi¬ 
bald  Cox  and  Phil  Heymann,  and  ask  you  to  comment  on  that  first. 
It  says,  “The  current  statute’s  faults  are  twofold.  First,  politicians 
belonging  to  the  party  not  in  control  of  the  executive  branch  are 
prone  to  demand  the  appointment  of  independent  counsels  for  polit¬ 
ical  reasons,  as  bombs  to  toss  into  the  ranks  of  their  opponents. 
Second,  the  relentless  investigation  directed  at  individuals,”  which 
you  talked  about  before.  It  talks  about  “Similar  dangers  would 
arise  if  we  relied  upon  special  prosecutors  appointed  by  the  Attor¬ 
ney  General.”  I  womd  like  your  comment  on  that. 

Then  he  says,  “The  best  way  to  avoid  these  pitfalls  is  to  assign 
the  investigation,  and  prosecution  against  high  officials  to  pre-ex¬ 
istent,  permanent  unit  of  government,  and  to  couple  them  with 
strong  safe^ards  against  outside  influence.  The  most  suitable  unit 
is  the  Criminal  Division,”  and  then  they  suggest  the  following  safe¬ 
guards:  “one,  that  the  decision  of  the  Assistant  Attorney  General, 
whether  they  involve  starting  an  investigation,  or  ending  one- 
must,  with  narrow  exceptions,  be  final.  Indeed,  under  Mr.  Bell  and 
Mr.  Civiletti,  all  decisions  concerning  the  prosecution  of  a  particu¬ 
lar  case  were^  ordinarily  free  from  review,  even  by  the  Attorney 
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General  himself.  Second,  if  the  Attorney  General  believes  the  pros¬ 
ecution’s  decision  is  plainly  wrong,  he  or  she  should  be  able  to  re¬ 
verse  that  decision,  but  only  in  the  form  of  a  public  statement,  giv¬ 
ing  the  reasons.” 

He  then  says,  “Mr.  Bell  strengthened  the  wall  against  influence 
by  forbidding  any  communication  about  specific  cases  between 
prosecutors  and  Members  of  Congress,  congressional  staff  members 
or  White  House  officials.  Any  critical  information  could  be  commu¬ 
nicated  only  through  the  AG,  or  to  one  of  the  most  senior  deputies. 
This  rule  should  be  expanded  in  any  case  involving  the  President, 
Vice  President  or  Cabinet  member,  to  bar  even  communications 
from  the  Attorney  General,  Deputy  AG,  or  Associate  AG,  except  to 
convey  information  like  the  involvement  oLsensitive,  international 
relations.  The  rule  would  exclude  from  any  role  in  prosecution  vir¬ 
tually  all  Justice  Department  officials  who  might  be  personally  or 
politically  close  to  the  President  or  other  high-level  officials  under 
investigation.” 

One  further  safeguard  for  high  level  cases,  they  suggest,  “When¬ 
ever  the  Assistant  AG  begins  seriously  to  consider  terminating  an 
active  investigation,  he  should  be  required  to  consult  the  panel  of 
three  of  his  predecessors,  including  at  least  one  who  was  appointed 
by  a  President  of  the  opposing  political  party.  After  that  consulta¬ 
tion,  the  Assistant  AG  should  decide,  but  if  he  decides  to  dis¬ 
continue  the  investigation  without  further  action,  he  should  be 
publicly  required  to  state  his  or  her  reasons.” 

Could  you  comment— do  you  think  it  would  be  a  good  idea  to 
leave  this  situation  to  the  Criminal  Division  with  or  without  these 
safeguards;  what  do  you  think  of  these  safeguards;  and,  what  do 
you  think  of  the  comment  that  a  special  prosecutor  appointed  by 
the  Attorney  General  has  the  same  basic  problems  as  an  independ¬ 
ent  counsel  appointed  now?  In  other  words,  maybe  we  should  get 
rid  of  this  special  prosecutor  appointed  under  section  28-2,  under 
section  28,  leave  it  to  the  Attorney,  to  the  Assistant,  to  the  Crimi¬ 
nal  Division  with  the  safeguards  outlined  here,  and  perhaps  some 
others.  Could  you  just  comment  on  both  of  them,  Mr.  Barr,  first? 

Mr.  William  Barr.  I  am  opposed  to  those  recommendations, 
both  elements.  First,  I  think  the  supervision  of  cases  should  be 
done  by  someone  who  is  not,  does  not  have  a  narrow  focus,  but  is 
broad-gauged,  and  not  necessarily  and  exclusively  coming  from  it 
from  a  position  as  prosecutor.  Ml  prosecutors  have  to  be  super¬ 
vised,  in  my  opinion. 

Mr.  Nadler.  This  doesn’t  leave  it,  then,  supervised  by  the  Assist¬ 
ant  Attorney  General  in  charge  of  the  Criminal  Division? 

Mr.  William  Barr.  I  think  the  Assistant  Attorney  General  is  a 
prosecutor,  too,  but  requiring  a  unit  with  narrow  focus,  and  giving 
them  ultimate  responsibility,  in  my  view,  is  not  the  way  to  go. 

And  also,  I  think  there  are  cases  where  you  cannot  count  on  the 
people  in  the  Department  of  Justice,  you  Imow,  the  line  people,  or 
even  the  Assistant  Attorney  Generals  to  provide  a  level  of  assur¬ 
ance  that  this  case  is  going  to  be  thoroughly  handled.  You  some¬ 
times  get  offices  that  go  after  people;  prosecutors  are  known— can 
sometimes  become  sort  of  head  hunters;  they  get  very  focused,  and 
are  very  vigorous  and  zealous.  At  the  same  time,  I  have  seen  cases 
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where  I  think  career  prosecutors  are  trying  to  please  their  super¬ 
visors,  maybe  by  not  bringing  a  case,  or  maybe  by  bring  a  case. 

I  think,  ultimately,  they  have  to  be  supervised,  and  I  think  they 
have  to  be  supervised,  ultimately,  by  someone  who  has  a  broader 
agenda,  and  is  broader-gauged  than  just  someone  in  charge  of  pub¬ 
lic  integrity. 

I  think  the  idea  of  isolating,  and  providing  insulation,  for  that 
reason,  is  bad.  In  my  own  experience,  I  have  seen  line  career  pros¬ 
ecutors  go  after  political  officials  of  the  other  party,  in  my  case 
going  after  high  level  Democratic  officials.  I  thought  they  were— 
had  lost  perspective  and  were  on  a  vendetta,  and  I  shut  the  case 
off.  I  would  shut  the  case  off  for  a  Republican  if  people  objected  to 
it  and  thought  it  was  partisan,  let  the  chips  fall  where  they  may. 
There  is  a  political  process  that  imposes  a  check,  but  I  would  not 
say  that  just  because  a  career  prosecutor  thinks  something  should 
pursue,  we  all  should,  you  know,  take  that  as  gospel. 

Look  at  Attorney  General  Reno's  situation  in  the  campaign  fi¬ 
nancing.  She  didn’t  bring  a  big  wig  from  the  outside  in;  she 
brought  in  LaBella,  a  career  prosecutor  from  California,  very  high¬ 
ly  regarded  in-house  guy.  Now,  she  ultimately  disagreed  with  his 
conclusion.  He  said,  ‘Tou  need  an  independent  counsel.”  She  dis¬ 
agreed  with  that  conclusion,  and  overrode  him.  Now,  under  this  ap¬ 
proach,  in  this  editorial,  whatever  LaBella  said  would  be  gospel. 
Attorney  General - 

Mr.  Nadler.  No,  she  would  be  able  to  override  him,  but  there 
would  be  another  board— and  she  would  have  to  publicly  state  her 
reasons.  Cox  and  Heymann  say  that  appointing  a  special  prosecu¬ 
tor,  even  under  the  existing  statute,  is  still  subject  to  the  tact  that 
politicians  belonging  to  the  other  party  are,  then,  prone  for  political 
reasons,  to  ask  for  a  special  prosecutor  to  be  appointed  just  as  a 
bomb  throwing,  and,  “second,  the  appointment  itself,  and  the  for¬ 
mation  of  a  special  staff  dedicated  to  a  single  investigation  encour¬ 
ages  the  relentless  pursuit  of  every  avenue,  however  far  afield  that 
might  lead  to  the  conviction  of  the  high  official.  This  almost  irre¬ 
sistible  tendency  is  encouraged  by  the  fact  that  independent  coun¬ 
sels  have  no  way  to  demonstrate  success  or  even  to  justify  their  ex¬ 
istence,  except  for  indictment,  impeachment  and  conviction,  and 
similar  dangers  would  arise  if  we  relied  upon  special  prosecutors 
appointed  by  the  Attorney  CJeneral.”  Would  you  comment  on  that? 

Mr.  William  Barr.  Well,  first  that  hasn’t  Been  my— first,  the  di¬ 
visive  Attorney  General  appointment  goes  back  in  history.  It  is 
what  we  used  up  until  Watergate;  it  was  used  in  Watergate.  So, 
it  is  not  as  if  we  haven’t  had  experience  with  it,  and  yes,  there  are 
times  where  issues  become  politicized,  but  it  is  not  the  automatic 
doomsday  weapon  that  we  see  with  the  IC  Statute.  ^ 

My  ov/n  experience  with  direct  deployments,  I  didn’t  have  that 

?roblem.  Did  Bill  Safire  and  other  pundits  attack  me  for  doing  it? 

es,  but  life  went  on;  I  survived  the  attacks.  You  know,  you  are 
never  going  to  satisfy  everybody.  Basically,  fair-minded  people  on 
both  sides  of  the  aisle  said,  “Yes,  we  are  satisfied,  this  was  a  good 
investigation.” 

Mr.  Nadler.  Mr.  Chairman,  could  I  extend  for  just  one  further 
question? 

Mr.  Gekas.  Without  objection. 
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Mr.  Nadler.  Thank  you.  Mr.  Barr  again,  is  it  your  testimony, 
then,  that  going  back  to  the  previous  system,  just  getting  rid  of  this 
statute,  and  do  nothing  other  than  what  we  hadf  in  the  previous 
system,  or  is  it  your  testimony  that  we  should  make  some  changes 
to  the  previous  system? 

Mr.  William  Barr.  I  think  there  are  a  couple  of  changes  that 
could  be  made  to  fortify  the  current  Attorney  General,  the  Attorney 
General's  power. 

I  know  Con^essman  Hutchinson  was  working  on  some  proposals 
that  would  allow  people  to  formally  request  the  appointment  of 
someone  by  the  Attorney  General,  and  have  the  Attorney  General 
explain  why  that  was  not  appropriate.  Statutory  protection  in 
terms  of  not  being  able  to  be  removed  by  the  Attorney  General,  ex¬ 
cept  for  cause,  and  also  other  issues  of  conflict  of  interest. 

When  I  went  out  to  try  to  find  people  to  bring  in  like  General 
Civiletti  to  investigate  cases,  or  supervise  their  investigation,  you 
run  into  conflict— the  general  conflict  of  interest  statute  makes  it 
virtually  impossible  for  someone  to  come  in  from  practice.  That  is 
why  the  current  law  deals  with  that  in  sections  594(i)  and  (j),  and 
I  think  that  those  provisions  should  be  adopted  to  give  the  Attor¬ 
ney  General  more  flexibility  in  going  out,  and  bringing  somebody 
in. 

I  think,  also,  you  have  to  address  the  issue  of  attorneys’  fees. 

When  the  Justice  Department  investigates  someone,  generally  they 
don’t  get  their  attorneys’  fees.  Under  the  statute,  there  is  a  provi¬ 
sion  for  paying  people  their  attorneys’  fees  if  they  are  not  inoicted. 

I  think  tne  committee  should  take  a  look  at  that  issue,  particularly 
where  the  thing  being  investigated  relates  to  public  duties,  the  al¬ 
legation  relates  to  public  duties.  Like  in  any  corporation,  if  you  are 
investigated  and  charged,  the  corporation  will  indemnify  you  for 
your  official  acts,  as  long  as  they  turn  out  to  be  criminal. 

Mr.  Nadler.  Thank  you  very  much. 

Mr.  Gekas.  The  gentleman  s  time  has  expired  and  expired  and 
expired.  W^e  turn  to  the  gentleman  from  Arkansas,  Mr.  Hutehinson, 
but  we  want  to  acknowledge  the  attendance  of  the  gentleman  from 
Tennessee,  Mr.  Bryant;  the  gentleman  from  South  Carolina,  Mr. 

Graham;  the  gentleman  from  New  York,  Mr.  Weiner.  With  that,  we 
allot  the  customary  5  minutes  to  Mr.  Hutchinson. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman.  I  am  grateful  for 
the  testimony  of  both  Mr.  Barr  and  Mr.  Civiletti.  I  am  in  agree-  ^ 

ment  with  your  testimony  today  regarding  the  difficulties  of  the 
current  independent  counsel  law. 

I  want  to  focus  on  what  we  can  do  to  strengthen  the  inherent 
powers  of  the  Attorney  General  to  appoint  a  special  prosecutor.  Mr. 

Barr,  I  think  you  outlined  some  suggestions  that  you  had,  pri¬ 
marily,  to  free  up  the  conflict  of  interest  provision  so  it  is  easier 
to  bring  on  someone  in  a  special  prosecutor  role.  You  cited  594(i) 
and  (j),  was  that  28  USC  or  what -  - 

Mr.  William  Barr.  I  believe  so,  wherever  the  statute  is  codified. 

I  think  it  is  594(i)  and  (j)  are  the  provisions  that  provide  a  special¬ 
ized  conflict  of  interest  provision  relating  to  independent  counsels, 
and  I  think  they  should  be  carried  over  for  whoever  the  Attorney 
Gemeral  appoints.  Otherwise,  they  are  special  Justice  Department 
employees,  and  they  are  subject  to  all  the  conflict  of  interest  and 
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post-emplo)anent  restrictions  and  so  forth  that  a  Grovernment  em¬ 
ployee  would  be, 

Mr.  Hutchinson.  Mr.  Civiletti,  you  made  a  point  that  I  have 
made,  and  I  think  what  is  very  important  is  that  whoever  the  pr  os¬ 
ecutor  is  in  a  conflict  of  interest  circumstance,  whether  it  is  an 
independent  counsel  or  a  special  prosecutor,  that  they  have  the  or¬ 
dinary  and  usual  pressures  upon  them  that  serve  as  checks  and 
balances  in  our  system.  Or  that  they  have  other  cases  that  they  are 
handling;  that  they  have  other  priorities;  and  they  have  to  decide 
what  the  priority  for  prosecutions  are.  Also,  our  natural  pressure 
is  not  to  extend  an  investigation  too  long.  I  think  you  phrased  it 
in  a  different  way,  but  I  think  we  are  speaking  of  the  same  thing. 
Mr.  Civiletti.  Yes. 

Mr.  Hutchinson.  If  you  have  the  old  special  prosecutor  law,  how 
do  you  encourage  those  type  of  natural  pressures  if  you  appoint  a 
special  prosecutor? 

Mr.  uiviLETTl.  If  you  are  appointing  an  independent  counsel 
under  the  statute,  the  only  way  to  get  something  like  a  regular 
prosecutor’s  pressures  and  considerations  is  to  appoint  someone 
who  has  that  kind  of  experience  and  knowledge  and  professional¬ 
ism  so  that  you  would  hope  that  they  would  transfer  that  to  the 
operation  of  the  independent  counsel’s  office. 

If  you  are  appointing  a  special —if  the  Attorney  General  is  ap¬ 
pointing,  under  28-600,  a  special  counsel  because  of  a  conflict  of  in¬ 
terest  that  doesn’t  fall  within  the  act  or  if  the  act  expires,  then  you 
can  have  a  little  more  regularity  because  there  is,  although  modest, 
a  supervisory  role  of  the  Department  of  Justice  over  that  special 
counsel,  and  you  woixld  hope,  since  it  is  an  officer  of  the  Depart¬ 
ment  of  Justice,  that  the  person  would  become,  if  not  already  famil¬ 
iar,  would  become  very  familiar  with  the  prosecutorial  priorities, 
the  resource  questions. 

Mr.  Hutchinson.  Let  me  ask  it  in  a  different  way.  Do  you  be¬ 
lieve  that  you  are  better  off  having  a  special  prosecutor,  such  as 
Mr.  LaBella,  who  has  other  prosecutorial  responsibilities  (I  guess 
you  could  pull  him  off  and  say,  'This  is  your  sole  responsibility  now 
to  be  a  special  prosecutor  in  this  particular  case”)  or  do  you  think 
he  should  have  other  responsibilities,  like  pulling  the  United  States 
attomev  out  who  has  other  responsibilities,  but  he  also  has  this 
particular  case.  Which  one  is  a  better  direction  to  go? 

Mr.  Civiletti.  It  is  a  matter  of  balance.  As  Mr.  Barr  was  saying, 
I  think  that  it  depends  on  the  time,  the  nature  of  the  case,  the  cir¬ 
cumstances,  whether  you  are  better  off  with— for  example,  I  ap¬ 
pointed  Dick  Blumenthal,  out  of  Connecticut,  as  the  special  counsel 
for  an  investigation  of  leaks  in  the  Abscam  case.  He  was  outside 
the  Department  of  Justice  proper,  and  had  a  lot  of  integrity  and 
was  a  former  newspaper  reporter  so  he  was  ideal  for  that  kind  of 
assignment. 

On  the  other  hand.  Judge  Bell  appointed  Paul  Curran,  who  was 
in  the  opposite  party,  and  for  the  peanutgate  investigation. 

So,  it  depends  on  all  the  circumstances. 

Mr.  Hutchinson.  If  you  look  at  the  current  special  counsel  provi¬ 
sions,  and  the  inherent  power  of  the  Attorney  General,  I  have  sug¬ 
gested  that  there  be  a  consultation  provision  for  Congress  where 
Congress  can  ask  tho  Attorney  General  that  if  there  is  a  conflict. 
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and  we  believe  there  is  a  conflict,  that  the  Attorney  General  re¬ 
spond  within  30  days  as  to  why  there  is  not  a  special  prosecutor 
appointed  in  a  particular  circumstance. 

llie  second  thing  that  I  have  suggested  is  that,  in  the  event  a 
special  prosecutor  is  appointed,  that  that  special  prosecutor  not  be 
discharged  except  for  cause.  This  would  assure  some  level  of  inde¬ 
pendence. 

One,  do  you  agree  with  those,  and  two,  are  there  any  other 
tweakings  that  you  think  should  be  done  for  the  special  prosecutor 
provision  that  could  strengthen  it,  but  still  stick  within  that  sys¬ 
tem? 

Mr.  CiviLETTi,  I  agree  with  the  second  point  that  you  made  with 
regard  to  the  special  counsel. 

The  first  point  about,  if  I  understand  it  correctly,  about  request¬ 
ing  the  special  counsel  be  appointed  by  the  Attorney  General,  and 
then  if  the  Attorney  General  resists,  reporting  to  Congress  as  to 
the  reasons  for  the  resistance  and  so  forth,  I  am  not  much  in  favor 
of  that  because,  by  nature,  that  becomes  public,  and  the  reasons  for 
non-prosecution  damage  the  individual  anvway. 

^  Congress  does  not  have  prosecutorial  authority.  If  Congress 
wants  the  Attorney  General  to,  under  certain  circumstances,  to  ap¬ 
point  a  special  counsel,  then  don’t  request  it  or  request  a  report, 
say,  ‘Tfou  shall  appoint  a  special  counsel  under  these  cir¬ 
cumstances,  where  there  is  a  conflict  of  interest.”  In  effect,  take 
title  28-600  and  make  it  a  mandatory  statute  that  the  Attorney 
Greneral  has  to  operate  under  law,  or  something  similar  to  that. 

Mr.  Hutchinson.  Then  you  get  into  what  triggers  it,  and  what 
level  of  proof.  I  mean,  I  would - 

Mr.  CrviLETTi.  Well,  what  triggers  it  now  is  simply,  essentially 
conflict  of  interest  that  either  pervades  the  Attorney  General’s  of¬ 
fice  or  pervades  the  Department  of  Justice. 

Mr.  Hutchinson  [continuing].  Which  makes  the  Attorney  Gen¬ 
eral  politically  accountable  for  whatever  decision  she  makes.  Mr. 

Barr,  do  you  have  a  comment  on  that? 

Mr.  William  Barr.  Well,  I  a^ee  with  General  Civiletti  that,  I 
guess,  theoretically  and  in  principle,  I  am  opposed  to  the  provision 
that  sort  of  insinuates  Congress  into  that  role.  However,  as  a  prac¬ 
tical  matter,  it  is  going  to  happen  anyway.  Committees,  the  Judici¬ 
ary  Committee  particularly,  will  sign  letters  and  petition  for  the 
appointment.  That  is  going  to  happen,  and -  4 

Mr.  CrviLETTi.  They  doivt  need  the  law. 

Mr.  William  Barr  [continuing].  They  don’t  need  the  law  to  do 
that.  Basically,  they  hold  their  press  conference,  demand  the  Attor¬ 
ney  General  do  it,  and  the  Attorney  General  then  has  to  offer  an 
explanation  to  the  extent  they  can.  To  the  extent  the  explanation 
is  controlled  by  the  political  situation  and  the  rights  of  the  person, 
you  know,  the  potential  target. 

So,  I  think  in  the  real  world,  this  happens  and  will  continue  to 
happen,  and  therefore,  if  Congress  puts  this  in  a  statute,  I  am  not 
going  to,  you  know,  have  a  tantrum  over  it. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  We  recognize 
the  gentleman  from  New  York  or  from  Massachusetts,  Mr. 
Delahunt,  in  order  of  their  appearance  at  this  hearing. 
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Mr.  Delahunt.  Thank  you,  Mr.  Chairman.  Let  me,  just  at  the 
outset,  say  that  I  tend  to  agree  with  both  of  your  testimonies,  I 
think  particularly  that  of  Attorney  General  Barr. 

In  response  to  the  questions  posed  by  my  friend  from  Arkansas, 
and  your  comments  regarding  the  insinuation  of  Congress  into  this 
process,  this  goes  to  the  very  heart  of  your  statement  earlier  about 
the  inherent  flaws  in  the  Independent  Counsel  Statute  creating  a 
criminalization  of  public  discourse  in  this  country,  and  I  think,  to 
some  extent,  this  happens  in  any  event.  I  think  to  create  a  mecha¬ 
nism  that  puts  Congress  into  the  mix  is  a  mistake. 

I  also  think,  and  I  would  be  interested  in  both  of  your  opinions 
about  the  role  of  congressional  oversight  upon  the  conclusion  of  in¬ 
vestigations.  Might  it  not  be  beneficial  in  serving  as  a  check  on 
independent  counsels  potentiallv  abusing  their  authority,  or  not 
<  doing  an  adequate  job?  I  don’t  know  if  you  would  agree  with  me 

but  that,  in  my  opinion,  is  the  role  of  Congress— to  hold  oversight 
hearings  into  the  conduct  of  the  investigation,  once  it  has  con¬ 
cluded,  so  as  not  to  interfere.  That  serves,  if  you  will,  as  check  on 
potential  abuse  as  well  as  assurance  to  the  public  that  the  inves¬ 
tigation  itself  will  be  conducted  in  a  fair  but  vigorous  and  exhaus¬ 
tive  fashion. 

Just  a  suggestion,  and  again,  I  have  to  disagree  with  my  ftiend 
from  Arkansas  about  putting  in  the  statute  congressional  involve¬ 
ment  along  the  lines  that  he  suggested.  Mr.  Barr,  Mr.  Civiletti? 

Mr.  William  Barr.  I  feel  that  one  of  the  casualties  of  this  over¬ 
reliance  on  an  independent  counsel  mechanism,  and  what  I  think 
is  the  criminalization  of  the  political  process,  is  that  the  institu¬ 
tions  that  should  be  our  primary  watcndogs  have  somewhat  atro¬ 
phied  in  that  role.  I  think  a  vigorous  congressional  role  in  the  ap¬ 
pointment  process,  when  they  advise  and  consent  on  officials,  and 
also  in  the  continuing  oversight  function  and,  to  some  extent,  the 
media  watchdog  function— somewhat  atrophied,  and  everyone  sort 
of  stands  back  and  kibitzes  as  to  whether  a  particular  conduct  ac¬ 
tually  happens  to  meet  a  technical  legal  definition  instead  of 
whether  or  not  conduct— you  know,  the  impact  of  that  conduct  on 
our  policies  and  on  the  polity. 

Now,  in  terms  of  the  oversight  after  the  fact,  I  certainly  don’t 
have  any  objection  to  Congress  exercising  that  vigorous  oversight 
after. 

Mr.  Delahunt.  My  sense  is  that,  if  we  did  it,  and  if  this  statute 
should  lapse  and  Congress  exercised— this  committee  exercised  its 
oversight  responsibility,  the  special  prosecutor  or  independent 
counsel,  whoever  was  conducting  the  investigation,  would  have 
r  that  in  mind.  It  would  serve  to  subliminally  raise  the  awareness 

of  those  who  accepted  these  very  unenviable  tasks  that,  at  some 
point  in  time,  they  would  have  to  answer. 

Mr.  Civiletti.  When  I  was  an  assistant  U.S.  attorney  in  the 
early  1960’8  in  the  United  States  District  for  the  District  of  Mary¬ 
land,  we  prosecuted  successfully  two  Congressmen  for  obstruction 
of  justice  for  interfering  with  the  investigation  and  criminal  proc¬ 
ess.  That  probably  tainted  me  at  an  earlier  time  to  the  view  that 
the  American  people  want  a  criminal  justice  system  where  politics 
do  not  determine  whether  somebody  is  prosecuted  or  not  pros¬ 
ecuted. 


82 


Mr.  Delahunt.  Right. 

Mr.  CiviLETTi.  They  want  it  on  the  merits,  fair  and  sauare.  So 
that  it  seerils  to  me  the  role  of  the  Congress  is  to  set  the  laws  and 
say,  “Here  is  what  we  think  ought  to  be  prosecuted,  and  inves¬ 
tigated  and  oversight:  if  your  priorities  are  right  or  not  right;  what 
are  your  priorities?  What  is  your  success  rate?  Why  isn’t  it  great¬ 
er?”  But  to  avoid  going  into  depth  in  individual  cases  out  of  the  De¬ 
partment  of  Justice  and  putting  career  prosecutors  at  risk  of  their 
decisions  by  being  second-guessed  publicly  in  the  forum.  So  I  think 
you  can  accomplish  the  oversight— I  would  prefer  it  to  be  on  a  reg¬ 
ular  basis  rather  than  oversight  of  independent  counsel. 

Mr.  Delahunt.  Uh-huh. 

Mr.  CrviLETTi.  Because  I  think  it  doesn’t  matter  much. 

Mr.  Delahunt.  Well,  I  guess  I  have  a  little  bit  of  time  left.  I 
think  that  Attorney  General  Barr  stated  it  really  well.  You  indi¬ 
cated  that  you  shut  down  an  investigation  of  an  individual  because 
you  reached  that  decision. 

In  the  end,  I  think  really  what  we  are  talking  about  is  restoring 
confidence  in  the  Attorney  General  to  make  those  decisions  based 
upon  the  tradition  of  sound,  ethical,  prosecutorial  discretion,  and 
taking  the  heat,  and  that  is  really  what  it  is  about. 

I  am  concerned  about  possible  tinkering  if  this  statute  should 
lapse  with  the  statutory  independent  counsel,  and  creating  the 
same  problems;  in  other  words,  politicizing  it.  Because,  over  a  pe¬ 
riod  of  time,  as  you  gentlemen  both  well  know,  you  in  your  pre¬ 
vious  lives  as  Attorney  General,  are  going  to  be  measured  during 
the  course  of  time,  in  terms  of  your  integrity,  your  competence,  and 
your  ethics,  and  I  think  that  that  system  worked  and  worked  well. 

Mr.  William  Barr.  Right.  I  think  the  important  difference  here 
is  what  are  the  consequences  with  the  statutory  versus  an  Attorney 
General-appointed  prosecutor.  And  you  put  your  finger  on  it  in  this 
sense,  where  political  pressure  builds  on  the  Attorney  General,  and 
the  appointment  isn’t  dictated  by  the  statute,  the  Attorney  General 
can  either  take  the  heat  directly  because  there  is  no  automatic  trig¬ 
ger  that  takes  it  out  of  the  Attorney  Gieneral’s  hand— just  say, 
“This  is  nonsense,  I  am  not  going  to  prosecute  someone  for  this,  im¬ 
peachment,”  okay,  and  take  the  heat. 

Or,  if  it  is  something  like  Iraqgate  where  a  lot  of  political  pres¬ 
sure  built  up  because  it  was  an  election  year,  then  I  felt  that  if  I 
said  “no,”  it  was  unfair  to  everyone  involved  because  it  would  just 
continue  to  fester,  and  so  I  would  look  to  someone  like  General 
Civiletti  to  come  in  because  he  and  I  together  could  take  the  heat. 
And  maybe  enough  people  over  here  would  say  they  are  satisfied. 

But  with  the  Independent  Coimsel  Statute,  it  is  a  juggemaught 
and  the  consequences  are— no  one  can  stop  it  and  take  the  heat; 
the  thing  is  launched.  That  is  the  consequence  of  having  the  IC 
there. 

So,  Congress  will  always  interfere  and  the  price  you  pay,  though, 
with  an  IC  Statute  is  a  juggemaught.  The  price  you  pay  with  the 
Attorney  General  doing  it  on  their  own  is  judgment,  as  long  as  you 
can  take  the  heat.  Whether  or  not  you  put  it  in  a  statute  that  Cfon-^ 
gress  can  kibitz  doesn’t  bother  me  very  much.  I  prefer  it  not  to  hap¬ 
pen,  but  it  is  a  little  bit  like  saying,  “I  wish  it  didn’t  rain.” 

Mr.  Delahunt.  Right,  or  snow.  [Laughter.] 
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Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  We  turn  to 
the  gentleman  from  Tennessee,  Mr.  Bryant,  for  5  minutes. 

Mr.  Bryant.  I  thank  the  chairman  for  continuation  of  this  very 
good  hearing.  I  thank  the  two  distinguished  gentlemen  including 
my  former  boss.  Attorney  General  Bill  Barr. 

I  have  looked  back  at  this  law  and  back  at  the,  I  guess,  the  ori¬ 
gins  and  the  context  of  the  day,  and  I  think  that  I  agree  with  you 
this  day  that,  perhaps,  this  statute  is  helplessly  flawed. 

But  looking  hack  years  ago,  in  that  day,  it  was,  I  guess,  the  best 
thing  since  sliced  bread.  We  had  the  administration,  the  President, 
the  public  interest  groups  like  the  American  Bar  Association,  all 
types  of  people  saying  that  we  needed  this.  And  then,  even  as  re¬ 
cently,  I  guess,  as  1994  we  had  this  Attorney  General  Janet  Reno 
and  this  President  saying  that  we  needed  it  and  we  reauthorized 
it. 

Something  has  happened,  obviously,  in  the  last  several  years 
that  has,  at  least,  given  the  perception  that  this  IC  law  is  help¬ 
lessly  flawed.  I  would  suggest  that  what  we  have  seen  over  the  last 
few  years,  especially  the  last  couple  of  years,  through  a  combina¬ 
tion,  perhaps,  of  media  and  just  the  unparalleled  scrutiny  that  we 
have  today,  particularly  with  television  24  hours  a  day  almost,  ana¬ 
lyzing,  critiquing,  together  with  different  people  with  different 
agendas,  is,  for  instance,  a  different  level  where  the  independent 
counsel  has  been  attacked,  personally  attacked.  Without  that  coun¬ 
sel  being  able  to  appropriately  and  adequately  respond  to  these  at¬ 
tacks  over  a  perioa  of  time,  a  sustained  attack  not  only  on  the  work 
that  the  independent  counsel  did,  but  the  independent  counsel  him¬ 
self  I  understand  all  of  this  is  politics;  I  understand  people  have 
to  keep  their  TV  shows  on;  I  understand  people  have  to  sell  their 
products  and  things  like  that. 

There  are  people  who  actually  don’t  like  being  prosecuted  by  an 
independent  counsel,  but  I  guess  we  all  agree  that,  perhaps,  we  can 
look  back  at  the  preexisting  law,  and  to  me,  that  seems  to  provide 
some  protection,  some  insulation  from  some  of  this.  Because,  as  I 
think  General  Barr  mentioned,  it  comes  down  to  that  particular  At¬ 
torney  General  being  able  to  stand  in  the  kitchen  and  take  the  heat 
in  these  types  of  situations  because  you  are  always  going  to  have 
the  political  power,  political  muscle,  attempting  to  take  advantage 
of  a  situation. 

But  now  today,  we  have  the  added  scrutiny  of  just  unbelievable 
media  attention  to  these  kinds  of  things.  But,  if  we  were  to  go 
back,  I  think  we  have  the  power,  the  credibility  of  the  Department 
of  Justice  and  that  particular  Attorney  General  as  a  shield,  again, 
as  some  type  of  insulation  that  might  could  stand  up  a  little  bit 
better,  and  to  be  able  to  handle  tkat  attack.  Because  I  just  think 
the  situation  as  it  exists  now  is  probably  unacceptable. 

I  am  not  inclined  to  want  to  reauthorize  the  law.  I  thought  about 
different  ways,  and  I  know  my  chairman  is  sending  a  letter  for- 
vrard  to  the  Attorney  General  suggesting,  perhaps,  some  further  ex- 

Elanation  of  their  testimony  here.  But  it  just  seems  to  me,  once  you 
ave  got  someone  who  does  not  want  to  be  prosecuted  and  who, 
perhaps,  some  of  these  ideas  of  term  limits  or  limited  scope  or,  per- 
naps,  keeping  the  independent  counsel  in  full-time  position  versus 
allowing  them  to  go  back  and  practice  would,  somehow,  move  this 
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process  along,  but  yet  we  face  the  possibility  of  stonewalling  and 
other  issues. 

I  know  I  am  rambling  here,  but  I  am  expressing  my  thoughts, 
and  I  think,  perhaps  in  many  ways,  agree  with  your  testimony.  I 
think  you  are  both  saying  you  have  looked  at  it  and  the  current 
independent  counsel  law  cannot  be  remedied  sufficiently;  is  that 
correct,  Greneral  Civiletti? 

Mr.  Civiletti.  Yes. 

Mr.  Bryant.  General  Barr? 

Mr.  William  Barr.  That  is  my  view,  too. 

Mr.  Bryant.  Is  there  anything,  and  I  know  you  have  alluded  to 
this  and  I  am  in  another  committee,  in  and  out,  trying  to  cover 
both  of  these.  But,  is  there  anything  we  can  do  to  enhance  the  De¬ 
partment  of  Justice,  the  Attorney  General’s  ability  to  handle  these 
types  of  investigations  to,  again,  protect  it,  the  Department  of  Jus¬ 
tice,  from  these  attacks  of,  perhaps,  lack  of  trust  that  is  growing 
in  society,  and  that  there  is  a  conflict  of  interest  there  and  the  At¬ 
torney  (General  cannot  handle  this,  are  there  any  other  mecha¬ 
nisms  we  can  put  into  law  that  would— perhaps  you  could  submit 
something  later  if  you  think  of  it,  but  have  you  covered  some  of 
these  ways  we  can  make  these  prior  existing  situations  stronger? 

Mr.  Civiletti.  I  think  that  Bill  mentioned  that  the  removm  of 
the  ordinary  disabilities  that  apply  to  an  officer  of  the  Department 
of  Justice  for  the  special  counsel  enhances  the  opportunity  of  get¬ 
ting  the  right  person  to  take  those  jobs  if  the  disabilities  are  not 
so  horrendous  in  terms  of  conflicts  of  interest  or  having  to  give  up 
practice  or  whatever  it  happens  to  be. 

Mr.  Nadler.  Excuse  me,  that  is  594(i)  and  (j)  you  referred  to  be¬ 
fore? 

Mr.  Civiletti.  Fm  sorry?  ^ 

Mr.  Nadler.  That  is  594(i)  and  (j)  you  refeired  to  before? 

Mr.  Civiletti.  Yes,  right.  If  there  are  any  other  disabilities  that 
they  don’t  address,  they  could  be  expanded. 

Mr.  William  Barr.  I  would  just  say,  in  terms  of  strengthening 
the  institution  of  the  Department  of  Justice,  you  are  never  going 
to  get  away  from  occasional  perceptions  that  it  is  inappropriate  to 
let  the  Department  haiidle  a  particular  case  on  a  business-as-usual 
basis.  In  terms  of  building  up  the  institutional  capital  of  the  De¬ 
partment,  I  think  Confess  should  be  paying  attention,  a  lot  of  at¬ 
tention,  to  who  is  confirmed  for  PAS  positions  and  ensuring  that 
quality  prosecutors  are  being  hired  throughout  the  Department  on 
a  non-partisan  basis. 

I  also  think,  and  I  mentioned  this  in  my  statement,  one  of  the 
reasons  I  am  opposed  to  the  Independent  Counsel  Statute  is  be¬ 
cause  on  those  few  cases  that  are  very  serious  and  should  be  han¬ 
dled  criminally,  and  the  dogs  are  on  ^  the  trail  and  it  could  be  the 
political  fate  of  an  administration,  I  think  the  independent  counsel 
separated  out  of  the  Department  is  too  weak.  They  can  be,  then, 
attacked.  They  don’t  have  the  institutional  basis  to  defend  them¬ 
selves. 

Think  of  what  would  happen  in  the  Watergate  case  if  Archie  Cox 
was  totally  isolated,  had  not  been  selected  by  the  Attorney  Greneral 
and  was  under  attack  by  Nixon.  You  know,  Nixon  may  have  been 
able  to  take  the  guy  out.  As  it  was,  he  had  to  decimate  his  own 
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Department  of  Justice  to  take  him  out,  with  big  consequences  for 
them. 

And  so,  I  think  the  appointment  and  the  bringing  into  the  De¬ 
partment  on  a  temporaiT  basis,  someone  to  supervise,  actually— 
you  know,  from  the  standpoint  in  a  good  case,  or  a  case  that  should 
be  pursued,  strengthens  the  office  of  independent  counsel  and  en¬ 
sures  it  will  be  pursued. 

Mr.  Bryant.  I  think  if  I  might  make  one  quick  comment  to  your 
last  statement,  “Think  about  what  would  have  happened,”  I  know 
there  are  some  that  would,  in  this  room,  that  would  disagree  with 
me. 

But  I  think  we  have  a  perfect  example  of  how  it  did  work  in  this 
particular  case  in  the  unprecedented  attack  on  Independent  Coun¬ 
sel  Ken  Starr.  Thank  you. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  We  turn  to 
the  gentleman  from  New  York,  Mr.  Weiner,  for  5  minutes. 

Mr.  Weiner.  Thank  you,  Mr.  Chairman,  and  I  would  just  say  to 
my  good  friend  from  Tennessee,  you  don’t  have  to  look  far  to  find 
someone  who  has  changed  their  views  on  this  issue,  and  part  of 
that  is  because  there,  has  been— this  is  not  the  first  time  we  have 
encountered  the  same  problems  that  we  are  seeing  today.  In  fact, 
if  you  look  at  some  of  the  transcripts  from  the  hearings  of  the  past 
times  that  we  have  reauthorized  the  act  and  tried  to  fix  it,  very, 
very  similar  debates  kind  of  run  through  all  of  our  consideration 
of  this  matter,  hnd  that  kind  of  leads  some  of  us  to  believe  that 
it  is  fiindamentally  flawed. 

I  was  interested  in  hearing.  General  Barr,  you  discuss  the  op-ed  ^ 
by  Mr.  Cox  in  today’s  paper.  It  seems  like  under  the  contraption  ^ 
that  was  created  under  his  envisionment,  would  need  almost  Kube 
Goldberg  to  kind  of  negotiate  the  way  through  the  maze,  and  I  am 
not  sure  that  that  deals  with  the  problems  either. 

Could  you  gentlemen  respond  to  one  thing  that— it  is  not  clear 
that  doing  away  with  the  Independent  Counsel  Statute  will  actu¬ 
ally  fix,  and  that  is  this  notion  that  has  frequently  concerned  many 
of  us  that  the  direction  of  the  investigations  under  the  IC  Statute 
is  upside  down,  that  you  are  investigating  a  person  rather  than  a 
specific  act.  And  what  wound  up  happening  in  the  Starr  investiga¬ 
tion,  to  a  lesser  extent  than  the  Espey  investigation,  you  started 
in  one  direction  and  wound  up  at  the  end  of  the  investigation  with 
an  entirely  different  set  of  charges  that  were  being  brought.  Would 
that  be  different  under  a  special  prosecutor  if  the  Attorney  General 
were  left  to  his  or  her  own  devices?  I  mean,  couldn’t  the  same  thing 
conceivably  happen,  that  someone  starts  looking  into  something, 
and  then  they  lead  off  into  another  path?  Why  would  there  be  less 
of  a  problem  if  we  do  away  with  the  Independent  Counsel  Statute 
in  terms  of  that  direction  changing  in  an  investigation  as  it  went 
along? 

Mr.  William  Barr.  I  think  there  are  two  reasons:  one,  the  initial 
selection;  and  two,  the  continuing  supervision. 

The  initial  selection,  and  that  is  why  I  think  General  Civiletti  is 
absolutely  right,  in  an  individual  case,  the  Attorney  General  is  the 
one  who  has  the  incentive,  the  ultimate  accountability  of  making 
sure  the  right  person  is  handling  that  case.  And  that  is  why  I  say 
it  shouldn’t  be  a  narrow-gauged  prosecutor,  but  someone  who  can 
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bring  general  perspective  to  bear,  to  say,  “Wait  a  minute,  this  is 
nonsense,”  or  ^‘Don't  get  off  onto  that  bunny  trail.”  Because,  you 
know,  the  basset  hound  following  the  rabbit  has  his  nose  down  in 
the  track.  You  need  to  have  someone  who  has  a  little  bit  more  per¬ 
spective  sometimes,  don’t  forget  it.  So  you  have  to  pick  the  right 
person.  And  with  all  due  respect,  the  panel,  the  judicial  panel,  has 
no  accountability.  If  people  are  not  happy  with  what  happens,  they 
don’t  pay  a  price.  And  frankly,  I  don’t  think  they  necessarily  have 
the  experience  to  pick  the  right  person,  the  right  prosecutor, 
enough  experience  supervising  prosecutors. 

So,  as  Attorney  General,  my  feeling  was  it  is  my  obligation,  and 
I  am  not  going  to  be  happy  with  anyone  taking  that  decision  out 
of  my  hands.  I  will  pay  the  price  if  people  don’t  like  who  I  pick. 

And  then,  the  other  reason  is  you  have  continuing  supervision. 
If  the  Attorney  Genera)  ultimately  is  willing  to  take  the  heat  and 
say,  “you  are  not  going  to  go  down  that  bunny  trail,”  they  can 
make  that  call. 

Under  the  current  system,  no  one  is  there  to  make  the  call.  It 
is  an  automatic  doomsday  weapon;  it  just  sort  of  goes  along.  And 
in  fact,  there  are  many  elements  in  the  law  that  encourage  a  prod¬ 
uct  to  come  out  at  the  other  end,  so  if  anything,  the  Independent 
Counsel  Statute  now  puts  such  a  premium  on  getting  something  at 
the  end  of  the  day  that,  I  guess,  it  encourages  that  kind  of  devi¬ 
ation  from  the  original  path  if  that  first  path  seems  to  be  dry. 

Mr.  CiviLETTl.  There  are  two  reasons  why  the  Attorney  General- 
appointed  special  counsel  is  different  in  this  regard  than  the  Inde¬ 
pendent  Counsel  Act  ^pointed  by  the  court. 

First,  the  Attorney  General  sets  the  scope,  and  sets  the  scope  for 
the  serious,  necessary  investigation  where  he  had  to  recuse  the  De¬ 
partment  of  Justice,  in  effect,  from  doing  it.  Under  the  Independent 
Counsel  Statute,  the  scope  is  subject  to  the  three  judge  panel,  and 
often  the  mistake  if  it  is  made,  is  to  err  on  the  side  of  breadth  rath¬ 
er  than  narrowness. 

Secondly,  as  the  investigation  is  pursued,  and  suppose  it  is  for 
bribery  in  the  Department  of  State,  and  the  investigator  comes 
back  and  says,  “We  didn’t  find  any  bribery,”  or  “We  are  still  on  the 
trail  of  bribery,  but  there  were  two  assistant  attorney  generals,  two 
assistant  secretaries  of  state,  who  committed  adultery.”  You  know, 
that  is  a  crime  in  ^he  particular— and  so  the  Attorney  General, 
then,  or  the  Assistant  Attorney  General  of  the  Criminal  Division 
says,  “We  have  never  prosecuted  adultery  in  the  Department  of 
Justice,  it  is  not  a  Federal  crime,  what  are  you  talking  about?  No, 
we  are  not  giving  you  that  authority.”  So,  as  the  suggestion  is,  the 
control  mechanism  initiating  and  then  subsequently  are  there,  and 
there  is  the  power,  of  course,  for  the  Attorney  General  to  expand 
the  investigation  by  referring  second  matters  or  third  matters  that 
come  up  to  the  same  special  counsel. 

Mr.  Weiner.  I  see.  General  Civiletti,  can  you  just  respond  to  one 
other  element  of  this?  It  often  goes  vrithout  notice  but  you  did  men¬ 
tion  in  your  testimony,  and  that  is  the  way  this  thing  takes  on, 
even,  a  third  life.  After  the  charges  have  been  brought,  it  has  been 
deemed  to  be  not  warranted  for  their  investigation  or  prosecution. 
Then  there  is  this  post  report  that  needs  to  be  produced,  which  in 
many  cases,  is  a  place  where,  frankly,  damaging  information  gets 
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dumped  to  Congress  and  gets  dumped  into  the  public  domain.  That 
is,  that  it  is  frequently  not  discussed  in  this  context  since  there  are 
many  other  flaws  with  it.  But  is  that  something  that  is  usually 
done  in  prosecutions,  that  if  a  prosecutor  says,  '‘We  are  not  going 
to  bring  this  action,”  they  would  then  submit  a  report  saying,  “Here 
is  all  the  stuff  we  dug  up  in  the  interim.”  And  why  was  it  that  Con¬ 
gress  included  that  post  report,  if  you  have  any  insight  into  that? 
I  mean,  that  seems  like  something  you  would  only  want  if  you 
wanted  to  support  a  further  prosecution. 

Mr.  CiviLETTi.  It  is  not  done  in  any  regular  investigatory,  pros¬ 
ecutorial  process.  My  giiess  is  that  it  was  suggested  and  then 
adopted  by  the  Congress  in  order  to  have  accountability,  oversight 
and  a  prophylactic  effect  if  the  independent  counsel  knew  that  they 
had  to  file  a  report,  that  the  care  they  took  in  investigating  and 
justifying  their  actions  would  be  greater. 

But,  it  has  the  unintended  consequence,  most  dramatically— I 
think  most  people  would  cite  the  Meece  case,  the  second  Meece  case 
and  the  McKay  report  as  being  terribly  damaging,  terribly  unfair, 
no  opportunity  to  respond,  and  terribly  troublesome. 

Mr.  Weiner.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  We  turn  to 
the  gentleman  from  South  Carolina  for  a  period  of  5  minutes. 

Mr.  Graham.  Thank  you,  Mr.  Chairman.  A  common  theme  here 
is  the  politicizing  of  potential  criminal  matters.  When  you  are  deal¬ 
ing  with  high  public  officials,  I  don't  really  know  how  to  avoid  that 
much,  but  I  guess  we  can  do  a  better  job,  at  least  try  to. 

The  appointing  authority,  what  is  more  political?  The  Attorney 
General  making  an  appointment  of  investigating,  picking  the  per¬ 
son  to  investigate  their  potential  boss  or  colleagues  or  three  Fed¬ 
eral  judges?  Wfiat  is  more  political? 

Mr.  William  Barr.  You  could  say  that  the  Attorney  General  is 
political,  but  political  in  a  good  sense,  because  the  only  kind  of  ac¬ 
countability  that  is  important  here  is  ultimate  political  accountabil¬ 
ity.  That  is  what  the  framers  believed  when  they  talked  about  ac¬ 
countability,  that  the  public  has  the  ability  to  punish  the  person  di¬ 
rectly.  And  therefore,  I  believe  appointments  should  be  made  by 
people  who  are  accountable,  and  ultimately  someone  who  is  ac¬ 
countable  to  the  people,  who  through  the  political  process  should 
be  supervising  investigations,  and  the  judges  aren't,  plain  and  sim¬ 
ple. 

Mr.  Graham.  Why  wouldn't  you  want  Congress  more  involved 
then,  because  we  are  politically  accountable  also? 

Mr.  William  Barr.  Because  of  the  separation  of  powers.  They 
are  accountable  for  the  legislative  function,  making  the  law;  the  ex¬ 
ecutive  is  accountable  for  the  execution  of  the  law. 

Mr.  Civiletti.  Well,  my  response  would  be  slightly  different  in 
that  you  can’t  isolate  appointment  by  the  Attorney  General  of  a 
specif  counsel  and  appointment  by  the  court  of  independent  coun¬ 
sel,  because  prior  to  the  appointment  by  the  court,  you  may  have 
3  months,  6  months,  9  months  of  hubbub  and  publicity  and  accusa¬ 
tions  and  charges  as  to  whether  or  not  even  there  should  be  a  re¬ 
quest  for  the  appointment  of  an  independent  counsel.  Whereas  with 
the  appointment  by  the  Attorney  General,  there  may  never  be  any 
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discussion  or  public  disparagement,  and  the  Attorney  General  can 
simply  appoint. 

Mr.  Graham.  Well,  Mr.  Civiletti,  in  your  problems  with  due  proc¬ 
ess  is  that  the  media  and  other  public  attention  given  to  the  issue 
of  appointment  or  the  request  for  appointment  of  an  independent 
counsel  self-taints  the  subject  even  before  an  investigation  is  com¬ 
menced  or  charges  filed.  I  don’t  see  how  in  the  world  you  avoid 
that,  I  don’t  care  who  does  the  appointing.  If  somebody’s  job  it  is 
to  look  at  a  person  in  high  government  office,  why  do  you  expect 
the  media  not  to  follow  that? 

Mr.  Civiletti.  Well,  there  are  enumerable  examples  of  the  De¬ 
partment  of  Justice  conducting  investigations  with  grand  juries  of 
high  public  officials,  not  necessarily  those  under  the  act,  but  high 
public  officials,  about  which  there  is  no  public  debate,  no  public  dis¬ 
cussion  until  the  charge  is  filed. 

Now,  that  should  be  the  rule,  there  will  always  be  exceptions. 
But  that  should  be  the  rule  and  the  standard  that  we  are  trying 
to  achieve,  rather  than  the  reverse. 

Mr.  Graham.  How  much  of  the  problems  involved  in  this  case 
flow  from  the  fact  that  the  person  being  investigated  is  the  Presi¬ 
dent? 

Mr.  Civiletti.  I  think  a  lot  of  them  do,  but - 

Mr.  Graham.  Would  it  be  fair  to  say  if  a  grand  jury  was  inves¬ 
tigating  the  President,  regardless  of  how  the  appointment  was  had, 
that  would  be  a  significant  media  event? 

Mr.  Civiletti,  Yes. 

Mr.  Graham.  Is  it  fair  to  say,  Mr.  Barr,  that  Congress  consist¬ 
ently  oversees  the  executive  branch  in  its  role  of  being  a  check  and 
balance  on  the  executive  branch  through  oversight  hearings. 

Mr.  William  Barr.  That  is  a  fair— I  am  not  sure  what  the  point 
is,  though. 

Mr.  Graham.  Well,  the  point  is,  that  to  me,  if  you  want  to  take 
politics  out  of  the  statute,  whoever  thought  of  three  judges  made 
some  sense  to  me.  We  are  about  to  abandon  that.  I  know  you  have 
been  consistently  against  this  process  and  I  admire  you  for  that, 
but  there  is  a  lot  of  this  that  has  to  do  with  the  fact  that  the  sub¬ 
ject  of  the  investigation  is  the  President.  We  have  got  to  under¬ 
stand  that  the  defects  in - 

Mr.  Delahunt.  Will  my  friend  yield  for  just  a  moment? 

Mr.  Graham.  Sure. 

Mr.  Delahunt.  I  mean,  is  the  gentleman  yielding? 

Mr.  Graham.  Yes,  absolutely, 

Mr.  Gekas.  Let  us  try  to  observe  the  request  for  yielding. 

Mr.  Deiahunt.  No,  I  did,  I  made  the  request  and  I  saw  the  gen¬ 
tleman  nod  his  head. 

Mr.  Graham.  I  gladly  yield. 

Mr.  Delahunt,  But,  I  would  just  expand  the  question.  I  mean, 
the  statute  clearly  covers  m.ore  than  just  the  President,  as  I  think 
what  we  have  seen  in  the  past,  whether  it  was  Iran-contra  or  any 
of  the  other  independent  counsels  also  have  been  appointed.  So,  to 
focus  just  on  an  investigation  of  the  President  doesn’t  give  our  wit¬ 
nesses  a  full  opportunity  to  respond  to  the  structure  of  the  statute 
itself. 
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Mr.  Graham.  I  am  reclaiming  my  time,  if  I  may.  The  point  I  am 
trying  to  make  is  that  the  administration,  the  American  Bar  Asso¬ 
ciation  and  mahy  people  in  the  country  came  up  here  in  19(94  and 
said,  “We  need  this  thing.”  The  only  thing  that  has  happened  since 
then  is  the  investigation  of  the  President. 

The  reason  that  we  have  the  statute  to  begin  with  is  because  of 
what  Richard  Nixon  did.  When  Richard  Nixon  was  being  inves¬ 
tigated,  he  fired  the  folks,  and  we  said,  “that  can’t  work.”  Then  we 
had  an  island  of  time  of  2  years  from  1992  to  1994,  and  people  felt 
uncomfortable  not  having  this  statute  reauthorized. 

One  of  your  criticisms,  Mr.  Civiletti,  is  that  there  is  no  qualifica¬ 
tion  criteria  about  appointment  in  the  statute.  You  don’t  believe  it 
is  sufficient  enough  in  terms  of  having  qualifications  placed  upon 
the  people  doing  the  investigating;  is  that  correct? 

Mr.  CrviLETTl.  Yes. 

Mr.  Graham.  Can  you  give  me  one  example  of  a  person  you 
thought  wasn’t  qualified  who  was  appointed  under  the  statute? 

Mr.  CrviLETTl.  No,  because  I  haven’t  based  it  on  individual  per¬ 
formances.  None  of  my  testimony  is  based  on  individual  perform¬ 
ances.  It  is  based  on  comparison  between  career  prosecutors  and 
the  requirements  of  the  statute. 

Mr.  Graham.  In  the  Starr  investigation,  how  many  career  pros¬ 
ecutors  were  on  his  staff? 

Mr.  Civiletti.  I  would  guess  half  a  dozen. 

Mr.  Graham.  Would  it  be  fair  to  say  that  most  of  the  people  who 
did  the  work  were  career  prosecutors? 

Mr.  Civiletti.  I  would  say  they  did  95  percent  of  the  work,  is 
my  guess. 

Mr.  Graham.  Let  us  talk  about  scope  for  a  moment.  You  start 
out  with  a  land  deal,  and  somebody  gives  you  a  tip  that  some  of 
the  characters  involved  in  this  case  are  about  to  commit  peijury  or 
obstruct  justice  in  a  lawsuit.  Under  your  revision  of  this  statute, 
would  there  be  a  mechanism  to  allow  the  independent  counsel  or 
special  counsel  to  request  to  continue  or  to  change  the  scope  of  the 
investigation? 

Mr.  CrviLETTl.  Yes. 

Mr.  Graham.  Under  the  facts  of  this  case,  do  you  think  that  was 
wise? 

Mr.  Civiletti.  Yes.  ^ 

Mr.  Graham.  Mr.  Barr? 

Mr.  William  Barr.  Yes,  I  do. 

Mr.  Graham.  I  think  my  time  is  expired. 

Mr.  William  Barr.  Could  I  just  follow  up  on  that? 

Mr.  Guy^JHAM.  Yes,  please 

Mr.  William  Barr.  I  personally  have  the  perspective:  I  share 
your  perspective  that  Ken  Starr  has  done  an  admirable  job.  But, 
that  is  not  the  issue  here.  The  issue,  it  seems  to  me,  is  that - 

Mr.  Graham.  Well,  I  am  not  so  sure  that  is  all  true.  But,  I  am 
just  saying  that  the  problems  seem  to  be  with  the  focus  of  the  in¬ 
vestigation,  the  person  investigated  more  than  the  statute,  to  me. 
But'  you  have  been  consistent,  both  of  you  have,  about  criticizing 
the  statute.  I  admire  that,  but  there  seems  to  be  ^  tremendous 
change. 
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When  you  look  at  the  statute,  the  criticisms  are  real,  but  they 
are  not  penetrating  to  me,  Mr.  Civiletti.  I  think  you  are  never 
going  to  avoid  media  involvement,  regardless  of  how  the  appoint¬ 
ment  is  had  if  it  is  a  high  public  official.  That  the  criteria  for  selec¬ 
tion,  the  reason  that  we  haven't  had  anybody  you  can  point  to  is 
because  the  people  in  charge  of  selecting  have  done  a  pretty  good 
job. 

The  three  judges,  to  me,  are  less  political  than  the  Attorney  Gen¬ 
eral.  I  do  want  to  make  it  better,  but  I  want  us  to  be  honest  with 
the  Nation  as  to  why  we  are  having  this  debate  now,  not  by  you 
all  too,  but  by  the  Congress  and  make  sure  we  don't  over  empha¬ 
size. 

,  Mr.  William  Barr.  But,  Congressman,  I  believe  as  I  said,  there 
are  a  couple  aspects  of  what  is  political.  Part  of  politics  is  a  good 
part,  which  is  accountability.  I  don’t  think  having  an  investigation 
going  on  by  someone  who  is  not  accountable  and  not  selected  by  ac¬ 
countable  people  is  a  good  thing. 

Second,  under  the  IC  Statute,  the  politics  in  the  bad  sense,  make 
the  fundamental  intervention  right  at  the  be^nning,  and  that  is, 
that  yc".^  are  heading  down  a  criminal  track  right  from  the  begin¬ 
ning,  and  that  is  where  politics  comes  into  play  under  the  IC. 

Mr.  Graham.  Now,  tell  me  how  is  that  so? 

Mr.  William  Barr.  It  is  the  hair  trigger,  it  is  the  hair  trigger. 
Yes,  there  are  Presidents  that  are  investigated,  but  there  are  a  lot 
of  other  people  who  are  investigated  for  nonsense.  It  goes  on  two 
or  3  years  when  the  thing  could  have  been  just  dealt  with  in  a  few 
days  right  up  front.  They  are  not  receiving  the  same  kind  of  justice 
as  other  Americans,  and  that  is  because  of  politics. 

Mr.  Graham.  But,  you  are  talking  about  stopping  an  investiga¬ 
tion  once  somebody  has  determined,  ‘Tes,  we  need  to  look.”  You 
are  talking  about  the  politics  of  stopping,  and  the  politics  of  start¬ 
ing.  Now,  tell  me  how  the  politics  of  stopping  can  be  improved 
upon. 

Mr.  William  Barr.  I  am  not  sure  I  really  understand  what  you 
are  saying.  What  I  am  saving  is  the  decisive  intervention  of  politics 
occurs  under  the  IC  Statute  when  you  start  the  juggernaut  moving 
down  the  track,  where  that  would  not  happen  with  Tom,  Dick,  or 
Harry.  That  is  where  politics  comes  into  play  under  the  IC  Statute, 
and  that  is  why  people  are  treated  unfairlv. 

Mr.  Graham.  Well,  I  don't  mean  to  belaoor  the  point,  but  no  mat¬ 
ter  hew  you  start  an  investigation  of  a  high  public  official,  some¬ 
body  somewhere  is  going  to  stop  it,  is  what  you  are  saying.  You 
donx  see  a  stopping  mechanism  in  this  statute? 

Mr.  William  Barr.  No,  there  is  an  automatic  start,  and  there  is 
no  stoiming  mechanism. 

Mr.  Graham.  Okay.  You  are  saying  the  Attorney  General  should 
be  able  to  say,  '‘that  is  enough,”  and  accept  the  political  con¬ 
sequences? 

Mr.  William  Barr.  I  think,  first,  the  Attorney  General  can  make 
a  decision  whether  something  should  even  be  handled  as  a  criminal 
matter. 

Mr.  Graham.  Well,  how  does  it  work  under  our  current  statute? 

Mr.  William  Barr.  Well,  for  example,  if  a  Cabinet  Secretary  is 
accused  of  abusing  something,  you  know,  $200  worth  of  govern- 
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ment  property,  it  is  a  Federal  crime,  even  though  the  guy  can  make 
reparations  and  in  an  appropriate  case,  resign.  Ihat  is  nonsense. 

Mr.  Graham.  How  many  nonsense  cases  have  you  been  aware  of 
under  the -  ^  ^ 

Mr.  William  Barr.  The  majority  of  cases  that  come  up  under 
this  statute  are  of  that  type. 

Mr.  Graham  [continuing].  Are  nonsense? 

Mr.  William  Barr.  Yes,  in  my  opinion,  should  not  be  handled 
under  the  Independent  Counsel  Statute. 

Mr.  Graham.  Why? 

Mr.  William  Barr.  Because  they  can  be  handled  up  front  with 
common  sense  and  judgment.  They  do  not  merit  2  to  3  years  of  in¬ 
vestigation. 

Mr.  Graham.  Can  you  give  me  a  list  of  those  cases? 

Mr.  William  Barr.  I  can't  give  you  a  list  of - 

Mr.  Graham.  Not  now,  but  just  give  mi  a  letter  about  the  cases 
^  you  think  were  not - 

Mr.  William  Barr.  I  will  say  a  lot  of  them  occurred  on  my  watch 
where— you  know,  I  was  in  an  election  year,  and  I  was  told  I  re¬ 
ceived  more  requests  for  independent  counsels  than  all  my  prede¬ 
cessors  combined,  and  they  were  against  Republicans,  okay.  But,  I 
think  some  of  the  cases  that  are  going  on  now  are  nonsense. 

Mr.  Graham.  Okay,  I  would  like  some  examples. 

Mr.  William  Barr.  Well,  I  think  the  agriculture  thing  is  way 
out,  went  way  beyond  common  sense,  although  the  prosecution  of 
Durenburger,  or  the  threatened  prosecution  of  Durenburger  was 
excessive,  in  my  view,  as  well.  I  think,  you  know,  spend  2  or  3 
years  to  decide  whether  Cisneros,  you  know— he  obviously  didn't 
tell  the  whole  truth  in  the  interview.  Why  spend  3  years  on  that? 
He  has  resigned.  Those  are  two  examples. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired  and  the  time 
of  the  committee  has  expired  with  respect  to  the  votes  that  are 
pending  on  the  floor. 

We  are  very,  very  gratified  at  your  willingness  to  appear  before 
us  and  to  give  your  testimony.  It  will  go  a  long  way  in  the  final 
decision  made  by  this  committee.  As  a  matter  of  fact,  in  a  side  bar 
conference  held  by  the  Chair  and  the  ranking  member,  we  have  al¬ 
ready  started  to  cogitate  some  of  the  proposals  or  comments  that 
you  nave  made,  so  we  want  you  to  leave  this  table  knowing  that 
you  have  made  an  impact  on  the  process.  We  thank  you  very  much. 

This  committee  stands  in  recess  until  12:30  p.m.,  at  which  time 
I  ask  the  members  to  please  come  back;  Mr.  Graham,  to  please 
come  back,  because  the  next  panel  contains  one  witness  who  has 
to  be  back  in  her  classroom  at  1  p.m.  At  the  request  of  the  ranking 
member,  12:35  p.m.,  until  which  we  stand  in  recess, 

["^Thereupon,  the  sul)Committee  recessed,  to  reconvene  at  12:35 
p.m.,  the  same  day.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired  and  noting  the 
attendance  of  a  hearing  quorum,  we  shall  proceed  with  the  busi¬ 
ness  at  hand. 

The  second  panel  is  now  taking  its  place  at  the  witness  table, 
and  it  is  made  up  of  distinguished  individuals  who,  in  years  past, 
have  contributed  in  one  way  or  another  to  oiir  congressional  life 
and  to  society  in  general.  Julie  Rose  O'Sullivan  has  Been  a  profes- 
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(3)  Not  only  did  Congress  not  give  the  Se¬ 
cret  Service  Immunity  from  testifying, 
Judge  Johnson  wrote  In  reference  to  the 
United  States  Code,  “under  section  535(b), 
Congress  Imposed  a  duty  on  all  executive 
branch  personnel  to  report  criminal  activity 
by  government  officers  and  employees  to  the 
attorney  general.  .  .  .  Secret  Service  em¬ 
ployees  are  not  only  executive  branch  per¬ 
sonnel  subject  to  535(b),  but  they  are  also 
law  enforcement  officers.” 

(4)  Wrote  Judge  Johnson:  “The  court  Is  not 
ultimately  persuaded  that  a  president  would 
put  his  life  at  risk  for  fear  that  a  Secret 
Service  agent  might  be  called  to  testify  be¬ 
fore  a  grand  jury”  on  a  rare  occasion. 

In  all  respects,  the  judge’s  ruling  was 
sound  and  correct.*  Only  Mr.  Clinton’s  most 
vapid  defenders  can  believe  that  “the  presi¬ 
dency”  Is  somehow  harmed  by  calling  upon 
Secret  Service  agents  to  tell  the  truth  about 
possible  felonious  actions. 

[From  the  Tampa  Tribune,  May  23, 1998] 
Secret  Service  Agents  and  the  Law 

In  plenty  of  palaces  In  the  backwaters  of 
the  world,  a  dictator’s  bodyguards  never  tes¬ 
tify  against  the  boss.  It  Is  outrageous  that 
such  an  Issue  should  even  be  under  debate 
here. 

Yet  the  Justice  Department  Is  arguing 
that  Secret  Service  agents  assigned  to  pro¬ 
tect  the  president  shouldn’t  be  allowed  to 
answer  questions  by  the  special  prosecutor 
Investigating  possible  obstruction  of  justice 
In  the  Monica  Lewinsky  episode. 

The  White  House  argues  that  If  Secret 
Service  agents  had  to  tell  what  they  might 
have  seen  while  guarding  the  president,  It 
would  destroy  their  “relationship”  with  him 
and  damage  their  ability  to  protect  him.  The 
president  would  “push  the  agents  away,” 
says  Justice  Department  lawyer  Gary 
Grlndler. 

That  assumes  the  president  Is  doing  things 
he  wouldn’t  want  a  grand  jury  to  know 
about.  Requiring  agents  to  see  no  evil  would 
require  them  to  help  obstruct  justice,  which 
Is  to  say  make  them  assist  their  boss  In  the 
commission  of  a  crime.  For  officers  sworn  to 
uphold  the  law,  such  a  position  Is  untenable. 

Whitewater  prosecutor  Kenneth  Starr  Is 
right  that  absolutely  nothing  In  federal  law 
allows  for  such  a  privilege.  In  our  form  of 
government,  no  one  Is  above  the  law.  Starr 
points  out  that  federal  law  actually  requires 
employees  of  the  executive  branch  to  report 
any  evidence  of  a  crime. 

Even  the  president  himself  can  be  subpoe¬ 
naed  to  testify.  Surely  his  bodyguards  don’t 
deserve  more  protection  than  he  does. 

If  the  president.  In  his  desperation  to  avoid 
embarrassment  or  worse,  is  allowed  to  turn 
the  Secret  Service  Into  the  Silent  Service, 
he  will  have  done  the  country  a  great  dis¬ 
service. 

[From  the  Washington  Times,  May  26,  1998] 
The  President’s  Tough  Times  in  Court 

Things  certainly  have  all  been  going  Ken¬ 
neth  Starr’s  way,  legally  speaking,  In  his  at¬ 
tempts  to  carry  out  a  thorough  Investigation 
of  possible  perjury,  subornation  of  perjury 
and  obstruction  of  justice  by  Bill  Clinton, 
Vernon  Jordan  and  Monica  Lewinsky. 

U.S.  District  Judge  Nora  Holloway  John¬ 
son  found  In  Mr.  Starr’s  favor  when  she  re¬ 
jected  the  demonstrably  preposterous  White 
House  claim  that  conversations  Mr.  Clinton 
had  with  aides  Bruce  Lindsey  and  Sidney 
Blumenthal  about  how  to  deal  with  the 
President’s  Lewinsky  problem  were  covered 
by  executive  privilege. 
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Judge  Johnson  also  came  down  on  Mr. 
Starr’s  side  In  rejecting  Miss  Lewinsky’s 
claim  that  Mr.  Starr  had  made  an  Immuhlty 
deal  with  her  on  which  he  then  reneged.  An 
appeals  court  last  week  refused  to  overturn 
that  decision,  which  leaves  Miss  Lewinsky 
with  the  delicate  task  of  squaring  her  sworn 
testimony  that  she  and  Bill  Clinton  had  no 
sexual  relationship  with  her  statements  on 
the  Linda  Tripp  tapes  that  she  had  Indeed 
had  such  a  relationship,  that  she  was  pre¬ 
pared  to  lie  about  it  in  her  sworn  deposition, 
and  that  she  hoped  Mrs.  Tripp  would  do  the 
same. 

And,  putting  another  chink  In  the  Clin¬ 
tons’  stone  wall,  last  week  Judge  Johnson 
agreed  with  Mr.  Starr  that  there  is  no  legal 
basis  for  granting  a  hitherto  unheard  of 
“protective  function  privilege”  to  Secret 
Service  agents  who  guard  the  president,  and 
that  the  state’s  interest  in  gathering  evi¬ 
dence  In  a  criminal  case  must  outweigh 
qualms  about  any  damage  that  might  be 
done  to  the  trust  between  a  president  and  his 
guards.  Actually,  Judge  Johnson  cut  right  to 
the  heart  of  the  issue  in  the  particular  case 
of  this  particular  president. 

“The  court  Is  not  ultimately  persuaded,” 
wrote  the  judge,  “that  a  president  would  put 
his  life  at  risk  for  fear  that  a  Secret  Service 
agent  might  be  called  to  testify  before  a 
grand  jury  about  observed  conduct  or  over¬ 
heard  statements.  .  .  .  When  people  act  with¬ 
in  the  law,  they  do  not  ordinarily  push  away 
those  they  trust  or  rely  upon  for  fear  that 
their  actions  will  be  reported  to  a  grand 
jury.  ...  It  Is  not  at  all  clear  that  a  presi¬ 
dent  would  push  Secret  Service  protection 
away  If  he  were  acting  legally  or  even  If  he 
were  engaged  In  personally  embarrassing 
acts.  Such  actions  are  extremely  unlikely  to 
become  the  subject  of  a  grand  jury  investiga¬ 
tion.” 

In  other  words,  as  has  been  suggested  be¬ 
fore  in  this  space,  a  president  could  feel  free 
to  do  a  lot  of  things  in  front  of  his  Secret 
Service  detail — short  of  breaking  the  law, 
that  Is — without  conjuring  up  the  spectre  of 
the  grand  jury.  Only  a  president  who  had 
broken  the  law  would  have  reason  to  worry 
that  the  agents  guarding  him  might  be  asked 
to  testify  against  him. 

President  Clinton  himself,  clearly  dis¬ 
traught  about  the  ruling,  warned  that  it 
would  have  a  “chilling”  effect— and  went  on 
to  commit  the  kind  of  inadvertent  honesty 
that  may  be  becoming  a  habit  (such  as  his 
statement  at  his  recent  press  conference 
that  he  Is  the  last  person  In  the  world  who 
ought  to  comment  on  the  question  of  char¬ 
acter).  Thinking  to  chastise  Mr.  Starr  for  de¬ 
manding  Secret  Service  testimony,  the 
president  said  after  the  ruling,  “I  don’t 
think  anyone  ever  thought  about  [Secret 
Service  agents  testifying]  because  no  one 
ever  thought  that  anyone  would  ever  abuse 
the  responsibility  that  the  Secret  Service 
has  to  the  president  and  to  the  president’s 
family.  .  .  .  But  we’re  living  In  a  time  which 
Is  without  precedent,  where  actions  are 
being  taken  without  precedent,  and  we  just 
have  to  live  with  the  consequences.” 

Mr.  Clinton  and  his  various  legal  problems 
In  a  nutshell,  no? 

George  Washington  University, 

Law  School, 

Washington,  DC,  May  25,  1998. 
Hon.  Janet  Reno, 

Attorney  General  of  the  United  States, 

U.S.  Department  of  Justice,  Washington,  DC. 

Dear  Madam  Attorney  General:  I  am 
writing  on  behalf  of  four  former  United 
States  Attorneys  General,  who  have  asked 
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me  to  assist  them  in  the  on-going  con¬ 
troversy  over  the  proposed  “protective  func¬ 
tion  privilege.”  In  deference  to  the  Court  and 
your  office,  the  former  Attorneys  General 
have  been  highly  circumspect  In  their  public 
statements  on  this  Issue  despite  their  strong 
concerns  about  the  proposed  privilege.  After 
the  May  22,  1998  decision  by  the  Court,  how¬ 
ever,  these  concerns  have  become  more  acute 
with  the  possible  appeal  of  the  decision  re¬ 
jecting  the  proposed  privilege.  It  Is  to  the 
question  of  an  appeal  that  I  wish  to  convey 
the  view  of  former  Attorneys  General  Wil¬ 
liam  P.  Barr,  Griffin  B.  Bell,  Edwin  Meese 
III,  and  Richard  L.  Thornburgh. 

It  is  the  collective  view  of  the  former  At¬ 
torneys  General  that  the  decision  of  Chief 
Judge  Norma  Holloway  Johnson  was  legally 
and  historically  well-founded.  Moreover,  any 
appeal  would  likely  result  in  an  opinion  that 
would  only  magnify  the  precedential  damage 
to  the  Executive  Branch.  While  Secret  Serv¬ 
ice  Director  Lewis  Merlettl  has  already  stat¬ 
ed  his  Intention  to  appeal  this  matter  to  the 
United  States  Supreme  Court,  It  falls  to  you 
and  Solicitor  General  Seth  Waxman  to  make 
such  a  decision.  For  the  reasons  stated 
below,  the  former  Attorneys  General  encour¬ 
age  you  to  exercise  your  authority  to  forego 
an  appeal  In  this  matter. 

The  former  Attorneys  General  take  no  po¬ 
sition  on  the  merits  or  underlying  allega¬ 
tions  of  this  Investigation.  However,  the 
former  Attorneys  General  have  watched  the 
on-going  confrontation  between  the  White 
House  and  the  Office  of  the  Independent 
Counsel  with  increasing  unease  and  concern. 
As  the  Investigation  becomes  more  em¬ 
broiled  in  claims  of  executive  privilege,  the 
danger  of  lasting  and  negative  consequences 
for  both  the  Executive  Branch  and  the  legal 
system  has  grown  considerably.  In  an  area 
with  little  prior  litigation,  we  have  already 
seen  a  series  of  new  rulings  on  Issues  ranging 
from  attorney-client  privilege  to  presi¬ 
dential  communications  to  civil  liability  of 
sitting  Presidents.  While  many  of  these  rul¬ 
ings  were  not  unexpected,  they  constitute 
significant  limitations  for  future  presidents. 
Despite  their  unease,  the  former  Attorneys 
General  have  avoided  any  direct  involvement 
in  the  crisis  and  waited  for  the  decision  of 
the  trial  court  In  the  hope  that  an  appeal 
would  not  be  taken  after  the  widely  antici¬ 
pated  rejection  of  the  proposed  privilege. 

As  you  know,  during  their  service  over  the 
last  two  decades  for  both  Democratic  and 
Republican  administrations,  the  former  At¬ 
torneys  General  have  played  central  roles  In 
the  development  of  executive  privilege  prin¬ 
ciples  and  advocated  the  rights  of  the  Execu¬ 
tive  Branch  on  numerous  occasions.  While 
strong  supporters  of  executive  privilege, 
they  feel  equally  strongly  that  such  privilege 
claims  must  be  carefully  balanced  and  cau¬ 
tiously  invoked  in  litigation.  Certainly,  such 
claims  should  not  suddenly  emerge  from  the 
fog  and  frenzy  of  litigation  with  no  histor¬ 
ical  antecedent  or  legal  precedent.  In  adopt¬ 
ing  such  common  law  privileges,  the  Su¬ 
preme  Court  relies  upon  “historical  ante¬ 
cedents”  and  evidence  that  the  privilege  is 
“established”  and  “indelibly  ensconced  in 
our  common  law.”  United  States  v.  Gillock,  445 
U.S.  360,  366,  368  (1980).  Accordingly,  common 
law  privileges  develop  slowly  within  the  fed¬ 
eral  system  through  general  acceptance  and 
recognition.  Judge  Benjamin  Cardozo  de¬ 
scribed  this  gradual  process  as  developing 
“inch  by  inch”  and  “measured  ...  by  dec¬ 
ades  and  even  centuries.”  Benjamin  N. 
Cardozo,  The  Nature  of  the  Judicial  Process 
25  (1921). 

In  comparison,  rather  than  developing  a 
new  privilege  by  precedential  Inches,  the 


13138 

proposed  protective  function  privilege  rep¬ 
resents  a  great  leap— In  the  wrong  direction. 
This  proposed  privilege  was  suddenly  crafted 
to  meet  the  immediate  demands  of  a  crimi¬ 
nal  investigation.  Rather  than  offering  “his¬ 
torical  antecedents,’’  the  proposed  privilege 
would  spring  fully  grown  without  prior  rec¬ 
ognition  or  development  in  the  common  law. 
Rather  than  emerge  through  general  accept¬ 
ance,  the  privilege  would  be  created  amidst 
sharp  divisions  and  opposition  among  the 
Bar  and  legal  academics.  Moreover,  a  protec¬ 
tive  function  privilege  appears  to  be  de¬ 
signed  to  permit  what  is  expressly  disavowed 
in  established  privileges,  specifically  (1)  a 
general  claim  of  privilege  that  is  not  di¬ 
rectly  tied  to  specific  presidential  commu¬ 
nications  or  policy  processes,  and  (2)  a  re¬ 
fusal  to  supply  information  in  criminal  in¬ 
quiries  as  a  matter  of  common  law. 

Not  only  is  there  an  absence  of  any  prior 
judicial  recognition  of  this  privilege,  the 
proposed  privilege  would  conflict  with  the 
traditional  view  of  the  obligations  of  federal 
employees  in  supplying  information  in 
criminal  proceedings.  As  noted  by  the  United 
States  Court  of  Appeals  for  the  Eighth  Cir¬ 
cuit  in  In  re’  Grand  Jury  Subpoena  Duces 
Tecum,  112  F.3d  910,  919  (8th  Cir.  1997)  (citing 
28  U.S.C.  §535(b)(1994))  “executive  branch  em¬ 
ployees,  including  attorneys,  are  under  a 
statutory  duty  to  report  criminal  wrong¬ 
doing  by  other  employees  to  the  Attorney 
General.”  Courts  have  repeatedly  stressed 
that  law  enforcement  personnel  have  an  obli¬ 
gation  running  to  the  public  to  disclose  any 
evidence  of  crime  and  the  failure  to  do  so 
would  be  grounds  for  removal,  or  even  pros¬ 
ecution,  in  some  circumstances. 

While  the  proposed  privilege  refers  to  the 
protective  function  of  the  Secret  Service,  it 
Is  Important  to  note  that  the  actual  physical 
protection  of  the  President,  and  Information 
relevant  to  protective  functions,  is  not  at 
risk  of  disclosure.  Existing  common  law 
privileges  and  statutory  sources  protect  s.e- 
curity-related  Information.  Most  security-re¬ 
lated  documents  and  information  would  be 
easily  shielded  from  disclosure  under  the 
military  and  state  secrets  privilege.  In  addi¬ 
tion  to  this  established  privilege,  classifica¬ 
tion  laws  impose  heavy  restrictions  and  pro¬ 
cedures  for  the  disclosure  of  such  informa¬ 
tion.  Thus,  the  protective  function  privilege 
would  not  serve  any  direct  protective  func¬ 
tion  In  the  withholding  of  sensitive  informa¬ 
tion. 

Ironically,  as  to  non-security  related  infor¬ 
mation,  the  proposed  privilege  cannot  pos¬ 
sibly  achieve  its  objective  of  assured  con¬ 
fidentiality  since  it  shields  only  a  small  per¬ 
centage  of  the  federal  employees  who  wit¬ 
ness  presidential  communications  and  con¬ 
duct.  Specifically,  the  proposed  privilege 
would  not  prevent  the  identical  communica¬ 
tions  from  being  revealed  by  legal  staff,  po¬ 
litical  staff,  administrative  staff,  household 
staff,  retired  security  staff,  or  state  or  local 
security  officers.  For  example,  in  the  Oval 
Office,  a  pantry  Is  staffed  by  employees  who 
can  be  (and  have  been)  called  as  witnesses  in 
criminal  investigations.  As  public  employ¬ 
ees,  these  employees  must  give  relevant  tes¬ 
timony  to  criminal  investigators.  Likewise, 
White  House  lawyers,  secretaries,  and  ad¬ 
ministrative  staff  can  be  (and  have  been) 
called  to  testify  in  criminal  investigations. 
These  “unprivileged”  employees  would  hear 
the  same  communications  presumably  over¬ 
heard  by  Secret  Service  agents.  Even  secu¬ 
rity  staff  would  not  be  completely  barred 
from  disclosures  under  a  protective  function 
privilege.  The  President  is  often  guarded  by 
a  host  of  state  and  federal  law  enforcement 
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personnel  beyond  the  relatively  small  con¬ 
tingent  of  Secret  Service  personnel.  As  a  re¬ 
sult,  this  proposed  privilege  would  achieve 
little  in  terms  of  added  guarantees  of  non¬ 
disclosure  for  the  President  but  would 
change  much  of  our  traditional  view  of  the 
Secret  Service  and  its  function. 

In  the  end,  all  that  will  be  achieved  is  an 
alarming  anomaly  in  which  every  public  em¬ 
ployee  in  the  White  House,  from  office  secre¬ 
taries  to  cabinet  secretaries,  would  be  re¬ 
quired  to  give  evidence  of  criminal  conduct 
with  the  sole  exception  of  the  law  enforce¬ 
ment  officers  stationed  at  the  White  House. 
Only  the  personnel  trained  to  enforce  federal 
law  would  be  exempt  from  the  most  basic 
fulfillment  of  public  employment.  This 
would  be  a  considerable,  but  hardly  a  com¬ 
mendable,  achievement. 

The  proposed  privilege  would  be  equally 
unique  In  its  invocation  and  application.  Un¬ 
like  the  standard  executive  privilege  pro¬ 
tecting  presidential  communications,  the 
proposed  privilege  would  be  invoked  by  the 
Secretary  of  the  Treasury  rather  than  the 
President  of  the  United  States.  Not  only 
would  the  new  privilege  invest  this  single 
cabinet  officer  with  unique  and  troubling  au¬ 
thority,  it  allows  a  political  appointee  of  a 
President  to  create  a  major  barrier  to  a 
criminal  investigation  that  is,  by  statute, 
meant  to  be  independent  of  the  Executive 
Branch.  Morrison  v.  Olson,  487  U.S.  654,  661 
(1988).  Such  exclusive  and  unilateral  author¬ 
ity  claimed  by  the  Secretary  of  the  Treasury 
is  completely  unprecedented  and  unantici¬ 
pated  in  our  history. 

Even  if  successful  on  appeal,  this  privilege 
would  be  secured  at  a  tremendous  and  pro¬ 
hibitive  cost  for  the  traditions  of  the  Secret 
Service.  Created  as  a  law  enforcement  agen¬ 
cy,  the  new  privilege  would  shift  an  obliga¬ 
tion  running  currently  to  the  public  in  favor 
of  an  obligation  running  to  the  personal 
household  of  the  President.  This  creates  a 
unit  more  closely  analogized  to  a  Praetorian 
or  palace  guard  and  introduces  a  dangerous 
ambiguity  for  law  enforcement  officers.  Se¬ 
cret  Service  agents  are  law  enforcement  pro¬ 
fessionals,  not  members  of  a  personal  house¬ 
hold  guard.  Moreover,  a  new  privilege  would 
create  a  legal  morass  for  future  cases  for 
other  law  enforcement  officers.  Federal  law 
enforcement  Officers,  including  United 
States  Marshals,  currently  guard  hundreds 
of  dignitaries,  judges,  and  other  officials. 
The  status  and  controlling  duties  of  these  in¬ 
dividuals  would  become  hopelessly  and  dan¬ 
gerously  ambiguous  under  a  protective  func¬ 
tion  privilege.  Currently,  there  is  a  clear  line 
for  protective  personnel.  Their  jobs  require 
them  to  protect  the  physical  safety  of  those 
officials  in  their  care  but  their  status  as  law 
enforcement  officers  require  them  to  share 
any  relevant  criminal  evidence.  This  has 
been  a  bright-line  rule  under  which  federal 
enforcement  personnel  have  served  for  many 
decades  without  objection. 

The  common  law  cannot  guarantee  a  Presi¬ 
dent  that  his  conduct  will  never  be  the  sub¬ 
ject  of  criminal  investigation.  However,  few 
Presidents  have  ever  been  the  subject  of 
criminal  allegations  and  even  fewer  have 
faced  criminal  inquiries.  The  likelihood  of 
future  court-sanctioned  inquiries  into  either 
criminal  or  non-criminal  conduct  of  the 
President  is  extremely  remote.  In  any  area 
where  a  President  may  fear  possible  allega¬ 
tions  of  criminal  conduct,  the  chilling  effect 
of  a  criminal  inquiry  would  be  a  positive,  not 
a  negative,  influence.  Put  simply,  it  is  not  in 
the  public's  interest  for  their  President  to 
feel  comfortable  discussing  possible  criminal 
information  in  front  of  any  public  servant, 
let  alone  a  law  enforcement  officer. 
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The  former  Attorneys  General  are  deeply 
concerned  about  the  inherent  dangers  in  rec¬ 
ognizing  a  special  privilege  for  the  Secret 
Service.  To  that  end,  the  former  Attorneys 
General  have  asked  me  to  prepare  an  amtci 
curiae  brief  opposing  the  privilege  for  their 
consideration,  should  an  appeal  be  taken  in 
this  case.  The  immediate  question,  however, 
rests  with  your  evaluation  of  the  relative 
merits  and  costs  of  an  appeal  from  the 
Court’s  decision.  There  are  clearly  many 
competing  interests  weighing  into  the  deci¬ 
sion  of  an  appeal  in  the  case.  In  making  this 
decision,  I  hope  that  the  unique  perspective 
of  your  predecessors  will  assist  you  in  the 
coming  days. 

Respectfully, 

Jonathan  Turley, 

Professor  of  Law. 


ELLIS  ISLAND  MEDALS  OF  HONOR 
AWARDS  CEREMONY 

HON.  DAN  BURTON 

OF  INDIANA 

IN  THE  HOUSE  OF  REPRESENTATIVES 
Friday,  June  19, 1998 

Mr.  BURTON  of  Indiana.  Mr.  Speaker,  I 
submit  the  following: 

Ellis  island  Medals  of  Honor  Awards 
Ceremony— NECO  Chairman  William 
Denis  Fugazy  Leads  Dramatic  Ceremony 
Dedicate  to  Late  Medal  Recipient,  Eric 
Brbindel  and  Linda  Eastman  McCartney 
Ellis  Island,  NY,  May  9 — Standing  on  the 
hallowed  grounds  of  Ellis  Island — the  portal 
through  which  17  million  Immigrants  en¬ 
tered  the  United  States— a  cast  of  ethnic 
Americans  who  have  made  significant  con¬ 
tributions  to  the  life  of  this  nation,  among 
them  Senator  George  Mitchell;  New  York 
Times  photojournalist  Dith  Pran;  College 
Football’s  All-Time  Wlnningest  Coach  Eddie 
Robinson;  and  the  U.S.  Olympic  Women's 
Hockey  Team  today  were  presented  with  the 
coveted  Ellis  Island  Medal  of  Honor  at  an 
emotionally  uplifting  ceremony. 

NECO’s  annual  medal  ceremony  and  recep¬ 
tion  on  Ellis  Island  in  New  York  Harbor  is 
the  Nation’s  largest  celebration  of  ethnic 
pride.  This  year’s  event  was  dedicated  to  the 
memory  of  Eric  Breindel,  a  1994  Ellis  Island 
Medal  recipient  and  Linda  Eastman 
McCartney. 

Representing  a  rainbow  of  ethnic  origins, 
this  year’s  recipients  received  their  awards 
in  the  shadow  of  the  historic  Great  Hall, 
where  the  first  footsteps  were  taken  by  the 
millions  of  immigrants  who  entered  the  U.S. 
in  the  latter  part  of  the  nineteenth  century. 

“Today  we  honor  great  ethnic  Americans 
who,  through  their  achievements  and  con¬ 
tributions,  and  in  the  spirit  of  their  ethnic 
origins,  have  enriched  this  country  and  have 
become  role  models  for  future  generations,” 
said  NECO  Chairman  William  Denis  Fugazy. 
“In  addition,  we  honor  the  immigrant  expe¬ 
rience — those  who  passed  through  this  Great 
Hall  decades  ago,  and  the  new  immigrants 
who  arrive  on  American  soil  seeking  oppor¬ 
tunity.” 

Mr.  Fugazy  added,  “It  doesn't  matter  how 
you  got  here  or  if  you  already  were  here. 
Ellis  Island  is  a  symbol  of  the  freedom,  di¬ 
versity  and  opportunity-ingredients  inherent 
in  the  fabric  of  this  nation.  Although  many 
recipients  have  no  familial  ties  to  Ellis  Is¬ 
land,  their  ancestors  share  similar  histories 
of  struggle  and  hope  for  a  better  life  here.” 

Established  in  1986  by  NECO,  the  Ellis  Is¬ 
land  Medals  of  Honor  pay  tribute  to  the  an¬ 
cestry  groups  that  comprise  America's 
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sponsibility  for  long  distance  and  information  industry  services. 
Mr.  Allen  has  also  served  as  president  of  Wisconsin  Bell  and  Illi¬ 
nois  Bell. 

Mark  Rosenblum  has  been  the  vice  president  for  law  and  public 
policy  at  AT&T  since  January  1994.  He  is  responsible  for  the  devel¬ 
opment,  analysis,  and  litigation  of  AT&T’s  position  related  to  im¬ 
plementation  of  the  1996  Telecommunications  Act. 

William  Barr  was  the  Attorney  General  of  the  United  States  dur¬ 
ing  the  Bush  administration.  He  was  named  executive  vice  presi¬ 
dent  and  general  counsel  of  GTE  in  June  1997. 

John  Shapleigh  has  been  executive  vice  president  of  Brooks  Fiber 
Regulatory  and  Corporate  Development  Activities  since  its  forma¬ 
tion  in  November  1993.  Brooks  Fiber  Properties  is  one  of  the  lead¬ 
ing  competitive  local  exchange  companies  in  the  United  States. 
Prior  to  this,  he  served  3  years  as  commissioner  of  the  Missouri 
Public  Service  Commission. 

Gene  Kimmelman  is  the  codirector  of  the  Washington,  DC,  office 
of  Consumers  Union,  which  publishes  Consumer  Reports  magazine. 
He  is  a  recognized  expert  on  deregulation  and  consumer  protection 
issues,  particularly  in  the  area  of  telecommunications.  Prior  to  join¬ 
ing  Consumers  Union,  he  served  for  2  years  as  chief  counsel  and 
staff  director  for  the  Antitrust  Subcommittee  of  the  Senate  Judici¬ 
ary  Committee  under  my  predecessor,  Senator  Howard  Metzen- 
baum  from  the  State  of  Ohio. 

We  welcome  all  of  you  and  we  will  start,  with  no  particular  sig¬ 
nificance  to  this,  to  my  left  and  your  right  with  Mr.  Allen.  Good 
afternoon  and  thank  you  for  joining  us. 

We  are  going  to  try  to  maintain,  if  we  could,  a  5-minute  rule. 
That  will  take  us  roughly  25  minutes  to  go  through  the  panel  with 
your  opening  statements.  We  will  accept  any  written  statements 
that  we  have  and  make  them  right  now  a  part  of  the  record.  We 
would  ask  you  to  take  approximately  5  minutes  to  make  your  open¬ 
ing  statement  and  then  we  will  be  able  to  have  some  time  to  move 
to  questions. 

Mr.  Allen,  thank  you  very  much. 

PANEL  CONSISTING  OF  BARRY  K.  ALLEN,  EXECUTIVE  VICE 
PRESIDENT,  AMERITECH  CORP.,  CHICAGO,  IL;  MARK  C. 
ROSENBLUM,  VICE  PRESIDENT,  LAW  AND  PUBLIC  POLICY, 
AT&T  CORP.,  BASKING  RIDGE,  NJ;  WILLIAM  P.  BARR,  EXECU¬ 
TIVE  VICE  PRESIDENT  AND  GENERAL  COUNSEL,  GTE  CORP., 
WASHINGTON,  DC;  JOHN  C.  SHAPLEIGH,  EXECUTIVE  VICE 
PRESIDENT,  BROOKS  FIBER  PROPERTIES,  INC.,  ST.  LOUIS, 
MO;  AND  GENE  KIMMELMAN,  CODIRECTOR,  WASHINGTON 
OFFICE,  CONSUMERS  UNION,  WASHINGTON,  DC 

STATEMENT  OF  BARRY  K.  ALLEN 

Mr.  Allen.  Thank  you,  Mr.  Chairman,  Senator  Kohl.  On  behalf 
of  Ameritech,  I  appreciate  the  opportunity  to  be  here  today. 

I  would  like  to  hegin  by  stating  the  not  so  obvious,  and  that  is 
the  Telecommunications  Act  of  1996  is  a  good  law.  You  did  your 
job.  We  are  doing  ours.  The  problem  with  the  law  is  that  it  has 
only  been  half  implemented,  and  that  is  the  local  half.  To  under- 


31 


stand  why,  we  believe  you  have  to  return  to  the  original  principles 
that  you  used  when  you  established  the  law. 

The  first  principle  was  to  open  up  all  telecommunications  mar¬ 
kets  to  full  competition.  At  Ameritech,  contrary  to  what  you  have 
heard  and  certainly  will  hear  today,  the  local  markets  are  open.  I 
have  a  chart  here  I  would  ask  you  to  look  at.  Let  me  just  say  that 
this  chart  reflects  the  increase  in  competition  in  our  region.  Thirty- 
eight  companies  today  actively  provide  local  service.  The  number  of 
customers  that  are  served  by  those  competitive  companies  have 
grown  from  41,000  at  the  end  of  last  year  to  over  300,000  in  just 
8  months;  3,000  more  consumers  each  day  in  our  region  are  now 
choosing  a  local  provider  other  than  Ameritech. 

Let  us  look  at  one  example,  the  State  of  Michigan.  If  you  live  vir¬ 
tually  anywhere  in  the  State  of  Michigan  today,  you  can  call  an¬ 
other  telephone  company  and  change  your  local  telephone  service. 
Chairman  Hundt  recently  said  that  he  did  not  know  anyone  who 
had  an  alternative  choice  for  local  service.  You  heard  him  say  again 
today  he  does  not  know  hardly  anyone,  so  he  is  modifying  his  com¬ 
ments  a  little  bit.  But  if  he  would  go  back  home  to  Ajin  Arbor, 
where  he  was  born,  he  would  find  that  he  has  eight  companies 
there  that  would  serve  his  local  service  needs.  That  is  competition. 

But  unfortunately,  real  competition  is  being  curtailed.  Long  dis¬ 
tance  companies  can  and  do  offer  local  service,  but  full  competition 
in  long  distance  has  been  delayed.  Senator  DeWine,  if  you  were  in 
your  office  in  Columbus  and  wanted  to  make  a  call  to  Toledo,  or 
Senator  Kohl,  if  you  were  in  your  Madison  office  and  wanted  to  call 
Milwaukee,  British  Telecomj^CI  can  connect  and  complete  that 
call.  Ameritech  cannot.  I  find  that  very,  very  frustrating. 

To  understand  why  that  is  brings  us  to  the  second  basic  principle 
that  guided  the  law  that  you  wrote  and  passed  and  that  was  we 
should  rely  on  market  forces  and  not  Government  regulation.  This 
is  where  the  intent  of  the  law  is  being  second  guessed. 

There  has  been  a  propensity  by  the  FCC  and  elsewhere  to  regu¬ 
late  our  entry  into  long  distance  well  beyond  the  original  intent  of 
the  statute.  We  have  worked  hard  to  ,'atisfy  the  FCC.  Ameritech’s 
most  recent  application  for  long  distance  in  Michigan  was  10,000 
pages.  That  is  longer  than  the  Tax  Code. 

Last  month,  in  response  to  our  application,  we  received  back  the 
200-page  road  map  that  you  referred  to  later.  Interestingly  enough, 
the  congressional  checklist  of  14  items  that  we  have  to  pass  to  get 
into  the  long  distance  business  will  fit  on  1  page.  You  referenced 
the  length  of  this  document  earlier.  Senator  DeWine,  and  you  were 
right  on.  It  is  a  very  detailed  road  map  and  it  reflects  the  micro- 
management  and  overregulation  that  we  see  today. 

Congress,  we  do  not  believe,  intended  that,  contemplated  it,  or 
desires  it.  These  regulations  can  now  be  used  as  a  road  map  or 
they  can  be  used  as  a  roadblock.  We  will  file  again  and  we  will  fol¬ 
low  the  road  map.  We  will  dot  all  the  i’s.  We  will  cross  all  the  t’s. 
But  what  must  be  avoided  is  the  temptation  and  the  tendency  of 
the  FCC  to  set  additional  hurdles.  Enough  is  enough. 

To  avoid  this  fate  will  take  the  leadership  of  this  committee,  it 
will  take  the  leadership  of  the  upper  echelons  of  the  FCC,  the  De¬ 
partment  of  Justice,  and  it  will  take  the  leadership  of  the  industry 
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as  a  whole  to  break  the  regulatory  gridlock  that  we  seem  to  be  in. 
To  get  there,  here  is  a  suggestion. 

Choose  a  few  States,  like  Michigan,  like  Illinois,  where  competi¬ 
tion  is  in  full  swing.  Test  the  waters.  Let  me  predict,  you  will  see 
price  competition,  you  will  see  innovation,  you  will  see  consumers 
driving  the  market,  not  regulators.  In  short,  you  will  see  what  Con¬ 
gress  asked  for. 

We  are  halfway  there  in  the  Ameritech  region.  Local  competition 
is  a  reality.  Now  what  is  required  is  the  leadership  to  finish  the 
job.  We  are  ready.  Customers  are  waiting.  Thank  you  very  much. 
[The  prepared  statement  of  Mr.  Allen  follows:] 

Prepared  Statement  of  Barry  K.  Allen 

Mr.  Chairman  and  members  of  the  Subcommittee; 

My  name  is  Barry  Allen.  I  am  Executive  Vice  President  of  Ameritech  Corporation. 
Our  operating  companies  provide  telephone  service  in  Illinois,  Indiana,  Michigan, 
Ohio,  and  Wisconsin.  I  am  pleased  to  nave  the  opportunity  to  testify  on  the  present 
status  of  Congress’s  efforts  to  bring  the  benefits  or  competition  to  consumers  of  local 
and  long  distance  telecommunications  services. 

INTRODUCTION 

Mr.  Chairman,  we  hear  a  lot  of  griping  about  the  Telecommunications  Act  of 
1996.  But  Ameritech  thinks  Congress  passed  a  good  statute  that,  if  fully  imple¬ 
mented,  would  achieve  its  procompetitive,  deregulatory  objectives.  The  problem  is 
that  the  Act  has  been  only  naif  implemented.  We’re  here  today  to  say  that  it’s  time 
to  implement  the  entire  Act  and  bring  the  benefits  of  vigorous  competition  to  con¬ 
sumers  of  all  telecommunications  services. 

The  199G  Act  had  two  primary  objectives.  First,  Congress  sought  to  open  up  the 
local  telecommunications  marketplace  to  competition  by  all  carriers  that  want  to 
compete.  Second,  Confess  sought  to  expand  and  enhance  competition  in  long  dis¬ 
tance  by  permitting  the  Bell  operating  companies  (“BOCs”)  to  offer  long  distance 
services.  These  two  objectives  are,  of  course,  designed  to  foster  a  single  vision — a 
seamless  telecommunications  marketplace  driven  by  consumer  demand  rather  than 
by  regulatory  design  in  which  consumers  reap  the  benefits  of  competitive  prices  and 
a  vast  array  of  innovative  product  and  service  options.  ‘ 

Congress's  first  objective  has  become  a  reality  in  Ameritech’s  region.  The  local  ex¬ 
change  is  now  open  to  any  carrier  that  wishes  to  provide  local  telecommunications 
services.  Indeed,  more  than  30  carriers  already  have  come  into  the  states  in 
Ameritech’s  region,  and  they  are  competing  and  winning  away  our  customers  in  in¬ 
creasing  numbers.  Ameritech  also  has  entered  into  more  than  60  approved  inter¬ 
connection  agreements  with  competing  carriers,  which  enable  these  earners  to  pro¬ 
vide  local  service  and  compete  on  nondiscriminatoiy  terms  and  conditions.  These 
carriers  can  interconnect  tneir  facilities  with  Ameritech’s  and  obtain  any  network 
elements  they  need  at  cost-based  rates,  or,  if  they  prefer,  they  can  purchase  entire 
services  for  resale  from  Ameritech  at  wholesale  discounted  rates.  All  the  terms  and 
conditions  of  these  agreements  have  been  approved  by  the  public  service  commis¬ 
sions  in  Ameritech’s  region,  and  competitors  are  actively  using  them  to  provide  local 
service  and  compete  for  customers. 

Unfortunately,  a  different  story  must  be  told  about  the  status  of  Congress’s  second 
objective — the  Bell  operating  companies’  entry  into  long  distance  and  the  invig¬ 
orated  long  distance  competition  it  is  certain  to  bring.  There  has  been  no  movement 
on  this  front.  Ameritech,  of  course,  stands  ready  to  provide  the  benefits  of  additional 
competition  to  long  distance  customers  in  its  rejrion.  Indeed,  Ameritech  was  ready 
years  ago,  as  the  Department  of  Justice  and  FCC  recognized  when  they  endorsed 
our  Customers  First  plan.  Ameritech  supported  the  1996  Act  because  it  provided  a 
clear  roadmap  for  dismantling  the  barriers  to  entry  that  hampered  the  full  flowering 
of  competition  in  all  telecommunications  markets.  And  we  had  every  reason  to  be¬ 
lieve  that,  by  this  time,  Ameritech  would  be  bringing  the  benefits  of  vigorous  com- 


‘As  the  Conference  Report  put  it,  the  purpose  of  the  1996  Act  was  “to  provide  for  a  procom¬ 
petitive,  de-r^ulatory  national  policy  framework  designed  to  accelerate  rapidly  private  sector 
deployment  of  advanced  telecommunications  and  information  technolories  and  services  to  all 
Americans  by  opening  all  telecommunications  markets  to  competition.’’  H.R.  Conf.  Rep.  No,  104- 
458,  I04th  Cong.,  2d  Sess.  113  (1996)  (emphasis  added). 
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petition  to  long  distance  customers.  Yet,  more  than  a  year  and  a  half  after  passage 
of  the  Act,  we  remain  on  the  sidelines. 

Frankly,  we're  frustrated.  Congress  passed  a  fine  statute,  in  which  w’e  read  this 
message:  “If  you  open  up  your  local  exchange  markets  to  competition,  you  will  have 
a  right  to  compete  in  long  distance.”  That's  not  a  complicated  message,  and  there 
need  not  be  armies  of  lawyers  fighting  over  its  meaning.  We’ve  met  our  part  of  the 
bargain.  We  have  opened  our  local  exchanges  to  competition,  expending  enormous 
resources  to  comply  with  every  statutory  requirement  and  the  numerous  additional 
nonstatutoiy  requirements  imposed  by  the  FCC  after  passage  of  the  1996  Act.  As 
a  result,  competing  carriers  are  free  to  compete  for  customers  in  our  region  and 
many  are  actively  doing  so.  It  is  time  to  satisfy  the  second  objective  of  the  1996  Act 
and  permit  us  to  bring  competitive  prices,  innovative  services  and  products,  and 
consumer  choice  to  long  distance  customers  in  our  region. 

Mr.  Chairman,  passage  of  the  1996  Act  represented  Con^ess’s  understanding 
that  competition  for  telecommunications  services  is  a  good  thing.  Such  competition 
is  developing  rapidly  in  the  local  exchange  market  in  Ameritech's  region,  limited 
only  by  the  business,  strategic  and  litigation  decisions  of  competing  carriers.^  If  you 
want  to  quicken  the  pace  at  which  competing  carriers  offer  local  exchange  services, 
you  can  best  do  so  by  sending  a  signal  to  the  FCC  that  it’s  time  to  stop  imposing 
new  regulatory  preconditions  to  competition — that  it’s  time  to  open  all  markets  to 
competition  by  permitting  BOCs  like  Ameritech  to  compete  in  long  distance.  Once 
we  have  the  ability  to  compete  for  both  local  and  long  distance  customers,  the  long 
distance  companies  will  direct  their  enormous  resources  toward  competing  for  local 
customers  rather  than  keeping  BOCs  like  Ameritech  out  of  the  long  distance  busi¬ 
ness.  There  is  nothing  to  gain — and  a  great  deal  to  be  lost — by  waiting.  Let  us  com¬ 
pete  in  long  distance,  and  we  guarantee  that  the  benefits — for  all  consumers  of  tele¬ 
communications  services — will  be  obvious. 

TflE  LOCAL  EXCHANGE  IS  OPEN  TO  COMPETITION 

The  1996  Act  conditions  BOC  entry  into  long  distance  on  the  opening  of  the  local 
exchange  to  entry  by  competing  carriers.  The  local  exchange  in  each  of  the  states 
in  Ameritech’s  region  is  open  to  competition— the  culmination  of  extensive  efforts  by 
Ameritech,  Congress,  state  legislatures,  and  federal  and  state  agencies.  This  did  not 
occur  overnight.  Nor  did  it  occur  without  the  inevitable  operational  and  technical 
problems  that  were  to  be  expected  in  such  a  complex  undertaking.  But  Ameritech 
devoted  enormous  resources  to  the  resolution  of  those  problems — as  well  as  to  the 
task  of  meeting  the  numerous  additional  regfulatory  preconditions  to  BOC  entry  into 
long  distance  that  the  FCC  created  following  passage  of  the  1996  Act.  And  let  me 
assure  you  that,  as  a  result  of  these  efforts,  the  local  market  is  open  in  a  manner 
that  permits  competitive  entry,  and  such  entry  is  taking  place  at  an  accelerating 
pace. 

Ameritech  began  preparing  for  local  competition  well  before  passage  of  the  1996 
Act,  In  its  pioneering  Customers  Firet  plah7ann6unced  in  March  1993,  Ameritech 
voluntarily  implemented  much  of  what  the  1996  Act  was  later  to  require.  Customers 
First— developed  in  consultation  and  cooperation  with  the  FCC  and  DOJ — proposed 
a  trial  removal  of  all  barriers  to  competition  in  the  provision  of  both  local  and  long 
distance  services  in  the  Chicago  and  Grand  Rapids  areas.  As  part  of  Customers 
First,  Ameritech  began  unbundling  its  network  and  established  a  business  unit  fo¬ 
cused  exclusively  on  helping  competing  carriers  process  orders  and  establish  service. 
For  that  reason,  we  were  well  positioned  to  move  quickly  after  passage  of  the  Act 
to  further  open  up  the  local  exchange  to  competition  by  all  carriers. 

State  legislatures  and  public  service  commissions  in  Ameritech’s  region  also  fore¬ 
saw  and  helped  foster  a  competitive  local  exchange  prior  to  the  1996  Act.  For  exam¬ 
ple,  as  early  as  1986,  the  Illinois  General  Assembly  revised  the  Illinois  tele¬ 
communications  laws  to  encourage  local  exchange  competition.^  Recognizing  such 
measures,  the  Senate  Commerce  Committee  highlighted  Illinois  as  one  of  the  states 
that  had  “taken  steps  to  open  the  local  networks  of  telephone  companies.”**  Subse¬ 
quently,  in  1995,  the  Illinois  Commerce  Commission  approved  Ameritech  Illinois’ 


*  Proof  of  this  openness  may  be  found  on  Wall  Street,  wh?re  the  market  is  racing  to  fund  the 
growth  of  new  local  competitors.  A  recent  Bear  Stearns  report  reveals  that  over  $9.4  billion  of 
the  $11.7  billion  invested  in  selected  competitors  since  1992  has  poured  in  over  the  last  year 
a: id  a  half.  This  rocketing  investment  speaks  volumes  about  the  market’s  perception  of  the  abil¬ 
ity  of  new  entrants  to  compete. 

220  ILCS  5/13-103(b). 

*  Senate  Commerce,  Science,  and  Transportation  Committee  Report  on  S.  1822,  “Communica¬ 
tions  Act  of  1994,”  103d  Cong.,  2d  Sess.  5  (Sept.  14,  1994). 
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proposal  to  unbundle  its  network.^  Similarly,  the  Michigan  legislature  substantially 
revised  that  state’s  telecommunications  laws  in  1991  and  again  in  1995  to  promote 
local  competition  in  the  provision  of  telecommunications  services  * 

Once  the  1996  Act  was  passed,  Ameritech  redoubled  its  efforts  to  open  up  its  ter¬ 
ritory  to  local  competition.  Among  other  things,  it  entered  into  more  than  60  inter¬ 
connection  agreements  with  competing  carriers;  unbundled  its  local  network,  mak¬ 
ing  its  network  elements,  products,  and  services  available  to  all  takers  on  a  non- 
discriminatory  basis,  at  competitive  rates,  and  on  terms  and  conditions  consistent 
with  the  Act;  and  expanded  its  operations,  hiring  hundreds  of  personnel  and  devel¬ 
oping  new  systems  and  software  to  process  orders  from  competing  carriers.  Today 
those  eftbrts  are  bearing  fruit  in  the  region  Ameritech  serves,  particularly  in  Michi¬ 
gan  and  Illinois.  As  I  noted  earlier,  there  are  more  than  30  active  competitors  in 
Ameritech’s  region,  and  these  carriers  are  rapidly  expanding  their  operations 
throughout  the  region,  particularly  in  the  more  populous  areas. 

Moreover,  competing  carriers  are  using  all  three  statutory  paths  to  enter  the  local 
exchange  market — interconnection  of  their  facilities  with  Ameritech’s  network,  pur¬ 
chase  of  unbundled  network  elements,  and  resale  of  Ameritech’s  services.  The  extent 
of  interconnection  is  indicated  by  Attachment  A,  which  shows  the  number  of  end- 
office  integration  trunks  that  competing  carriers  have  purchased  from  Ameritech, 
each  of  which  is  capable  of  handling  15  individual  lines.  Thus,  for  example,  compet¬ 
ing  carriers  currently  have  interconnection  capability  to  serve  approximately 
334,000  lines  in  Michigan.  586,000  in  Illinois,  and  over  1.1  million  regionwide.  The 
extent  of  entry  via  unbundled  network  elements  is  indicated  by  Attachment  B.  As 
of  Au^st  31,  1997,  approximately  50,000  loops  had  been  sold  in  Illinois  and  Michi¬ 
gan  alone.  As  for  resale,  Attachment  C  proves  that  growth  in  resold  lines  has  been 
dramatic  over  the  past  several  months  and  shows  no  signs  of  abating:  as  of  August 
31,  1997,  over  250,000  lines  (not  including  more  than  100,000  Centrex  lines)  nad 
been  resold  in  Ameritech’s  region.  Moreover,  as  indicated  by  Attachment  D,  competi¬ 
tors  are  serving  customers  in  nearly  every  wire  center  in  Illinois  and  Michigan. 

There  is  plenty  of  additional  evidence  that  the  local  exchanges  in  the  region 
Ameritech  serves  are  open  to  competition.  According  to  information  supplied  by 
Ameritech’s  competitors  themselves,  they  will  have  deployed  47  switches  in  the  re¬ 
gion  by  the  end  of  1997  and  at  least  97  switches  by  the  end  of  1998.  Each  of  these 
switches  will  have  the  capacity  to  serve  up  to  80,000  lines.  Thus,  Ameritech’s  com¬ 
petitors  will  have  the  switching  capability  to  serve  approximately  3.75  million  lines 
this  year,  a  number  that  will  sKyrocket  to  over  7.75  million  lines  by  the  end  of  next 
year. 

What  do  all  these  statistics  mean?  They  mean  that  the  local  exchanges  in  the  re¬ 
gion  that  Ameritech  serves  are  open  to  competition.  They  mean  that  other  carriers 
can  compete  to  provide  telephone  service  to  every  customer  in  our  region — if  they 
choose  to  do  so.  And  they  mean  that  competing  carriers  in  fact  are  taking  advantage 
of  this  open  market  opportunity  to_capture  local  service  customers  and  to  position 
themselves  to  do  s.  at  an  ever  increasing  rate  in  the  future.  Indeed,  as  of  August 
31,  1997,  competitors  were  serving  approximately  120,000  lines  in  Michigan, 
130,000  lines  in  Illinois,  and  over  300,000  lines  regionwide.  See  Attachment  E. 

Mr.  Chairman,  Ameritech  recomizes  that  those  who  want  to  put  off  indefinitely 
the  attainment  of  Congress’s  goal  of  opening  all  markets  to  additional  competition 
will  say  that  Ameritecn’s  entry  into  long  distance  is  still  premature.  After  all,  they 
will  suggest,  didn’t  the  FCC  recently  conclude  that  there  remain  certain  deficiencies 
in  Ameritech’s  operations  support  systems  and  in  the  implementation  of  perform¬ 
ance  standards  for  competitor  access  to  those  systems?  I  have  three  responses  to 
these  steadfast  supporters  of  a  regulated  telecommunications  marketplace.  First, 
due  to  its  bureaucratic  rules,  the  FCC  made  its  decision  based  on  historical,  not  cur¬ 
rent,  data.  Second,  the  FCC  simply  ignored  the  Michigan  Public  Service  Commis¬ 
sion’s  finding  that  Ameritech  haa  unconditionally  satisfied  11  items  of  the  14-item 
competitive  checklist  prescribed  by  Congress  and  that  Ameritech  could  satisfy  the 
remaining  requirements  before  the  FCC  made  a  final  determination  on  Ameritech’s 
application.  Finally,  and  most  important,  common  sense  establishes  that  the  local 
exchanges  in  Ameritech’s  region  are  open  to  competitive  entry.  For,  if  the  local  mar¬ 
kets  were  not  open  to  competitive  entry,  how  did  more  than  30  competing  carriers 
(including  the  most  vociferous  advocates  of  the  “prematurity”  theory)  enter  the  mar¬ 
ket  in  Ameritech’s  region  and  commence  the  provision  of  local  telephone  service? 


^Illinois  Bell  Telephone  (Company:  Proposed  introduction  of  a  trial  of  Ameritech’s  Customers 
First  Plan  in  Illinois,  No.  94^096,  and  related  Nos.  94-0117,  94-0146,  94-0301,  Order,  at  47 
(III.  Commerce  Comm’n  April  7,  19fc). 

^See  Mich.  Comp.  Laws  §§4^.2101  to  484.2605. 
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CONSUMERS  ARE  THE  REAL  VICTIMS  OF  DELAY  IN  OPENING  LONG  DISTANCE  SERVICES 
TO  ADDITIONAL  COMPETITION 

The  1996  Act  says  that  Ameritech  may  provide  long  distance  services  in  any  state 
in  its  region  once  the  local  exchange  in  tnat  state  is  open  to  competition.  Yet,  de¬ 
spite  the  fact  that  Ameritech  demonstrably  has  opened  the  local  exchanges  in  its 
region  to  competition,  Ameritech  is  still  waiting  for  the  opportunity  to  service  its 
first  in-region  wireline  long  distance  customer.  But  before  looking  into  why 
Congress’s  goals  have  been  thwarted,  we  should  keep  in  mind  the  real  victim  of 
legal  barriers  to  long  distance  competition — the  American  consumer. 

The  long  distance  market  has  long  been  dominated  by  a  triumvirate  of  entrenched 
carriers — AT&T,  British  Telecom/MCI,  and  Sprint.  Congress  reco^ized  that  a  BOC 
like  Ameritech,  with  its  experience,  resources,  and  technological  know-how,  is 
uniquely  poised  to  provide  vigorous  new  competition  in  the  long  distance  market. 
Ameritech’s  entry  will  stimulate  competitive  pricing,  new  and  innovative  product  op¬ 
tions  for  consumers,  and  a  race  among  carriers  to  provide  superior  customer  service 
and  convenience.  Moreover,  Ameritech  will  bring  these  benefits  to  a  broader  range 
of  consumers  than  the  big-volume,  high-margin  customers  targeted  by  the  long  dis¬ 
tance  giants.  As  economist  Marius  Schwartz  recently  explained  in  his  testimony  on 
behalf  of  the  Department  of  Justice,  a  BOC,  such  as  Ameritech,  “is  unusually  well 
placed”  to  provide  “more  competition  in  long-distance  services”  to  “residential  and 
low-volume  business  customers.”’ 

Furthermore,  Ameritech  will  enter  the  long  distance  market  with  a  zero  market 
share.  Ameritech  will  have  no  choice  but  to  adopt  procompetitive  strategies — offer¬ 
ing  consumers  one-stop  shopping  with  more  and  better  services  at  competitive 
prices — if  it  wishes  to  win  customers  away  from  the  entrenched  long  distance  car¬ 
riers.  This  in  turn  will  force  the  existing  long  distance  carriers  to  adopt  more  pro-  » 

consumer  strategies  to  protect  their  customer  base.  Whichever  carriers  prove  to  be 
most  effective,  the  sure  winners  in  this  struggle  will  be  consumers.  Their  enjoyment 
of  the  fruits  of  competition  should  not  be  further  delayed  by  regulatory  gridlock. 

THE  DEIJVV  IN  DISMANTLING  THE  BARRIERS  TO  COMPETITION  IN  LONG  DISTANCE:  A 
FAILURE  TO  FOLIOW  THE  CONGRESSIONAL  ROADMAP 

Mr.  Chairman,  in  February  1996 — shortly  after  the  1996  Act  went  into  effect — 
the  FCC  said  this  in  connection  with  Ameritech’s  Customers  First  plan:  “Ameritech, 
in  concert  with  the  Illinois  and  Michigan  commissions,  has  taken  steps  to  remove 
the  most  significant  barriers  to  competitive  entry  in  exchange  and  access  markets.” 

The  FCC  continued:  “The  evidence  also  indicates  that  competitive  carriers  with  sub¬ 
stantial  capacity  and  a  track  record  of  successful  competition  in  other  markets  have 
begun  to  interconnect  with  Ameritech’s  local  network  within  the  Chicago  and  Grand 
Rapids  LATAs,  and  to  offer  competing  exchange  and  access  services.”*  And,  as  I  in¬ 
dicated  earlier,  during  the  one  and  one-half  years  since  the  Act  was  passed — and 
since  the  FCC  made  these  statements— the  market-opening  initiatives  of  Ameritech; 
as  well  as  the  local  exchange  services  being  offered  by  Ameritech's  competitors,  have 
dramatically  increased.  Under  these  circumstances,  it  simply  defies  common  sense 
to  suggest  that  Ameritech  has  failed  to  open  the  local  exchange  markets  in  its  re¬ 
gion  to  competition. 

Yet,  as  you  know,  last  month  the  FCC  denied  the  application  of  Ameritech  Michi¬ 
gan  to  provide  long  distance  services.  It  is  true,  of  course,  that  the  Commission 
praised  Ameritech’s  efforts  to  comply  with  the  Act  and  open  its  local  exchange  to 
competition.  As  Chairman  Hundt  put  it,  “I  recognize  and  applaud  the  steps  that 
Ameritech  and  the  State  of  Michigan  have  taken  to  open  the  local  market  in  Michi¬ 
gan  to  competition.”’  But  Ameritech  is  not  seeking  plaudits  for  its  efforts.  It  is  seek¬ 
ing  the  opportunity — an  opportunity  to  which  it  has  devoted  itself  since  long  before 
passage  of  the  1996  Act — to  provide  consumers  in  its  region  with  the  benefits  of  ad¬ 
ditional  competition  in  both  local  and  long  distance  services.  And  the  critical  ques¬ 
tion  is  why— despite  Ameritech’s  intense,  longstanding  efforts — consumers  in 
Ameritech’s  region  continue  to  be  deprived  of  those  benefits. 


’DOJ  Evaluation,  Application  of  SBC  to  Provide  In-Region,  InterLATA  Services  in  Oklahoma 
(“DOJ  SBC  Evaluation^),  *161. 

®In  the  matter  of  Ameritech  Operating  Companies,  FCC  96-58,  11  F.C.C.R.  14028  (Feb.  15, 
1996). 

^In  the  Matter  of  Application  of  Ameritech  Michigan  Pursuant  to  Section  271  of  the  Commu¬ 
nications  Act  of  1934,  as  amended,  To  Provide  In-Region,  InterLATA  Services  in  Michigan,  CC 
Docket  No.  97-137,  FCC  97-298,  Memorandum  Opinion  and  Order  (‘‘Ameritech  Section  271 
Order"’),  p.  201  (Aug.  19,  1997)  (Statement  of  Chairman  Hundt). 
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Ameritech  is  convinced  that  the  failure  to  achieve  full  and  fair  competition  in  all 
telecommunications  services  cannot  be  attributed  to  fundamental  flaws  in  the  1996 
Act.  The  root  of  the  problem,  we  believe,  is  that  those  who  benefit  from  maintaining 
legal  barriers  to  lon^  distance  entry  refuse  to  accept  the  straightforward  criteria 
that  Congress  established  for  determining  the  timing  of  BOC  entry  into  long  dis¬ 
tance  services.  In  concrete  terms,  when  Ameritech  Michigan  filed  its  application  to 
provide  long  distance  services,  the  carriers  that  would  benefit  most  from  the  status 
QUO  flooded  the  Commission  with  a  host  of  objections  that  w’ere  irrelevant  to — in¬ 
deed  flatly  inconsistent  with — the  roadmap  for  long  distance  entry  prescribed  by 
Cor^ess.  In  addition,  while  we  commend  the  FCC’s  recent  attempt  to  provide  the 
BOCs  with  a  roadmap  to  long  distance  entry,  we  believe  that  in  assessing  future 
long  distance  applications  the  FCC  must  adhere  more  closely  to  the  deregulatory 
purpose  and  structure  of  the  long  distance  entry  roadmap  that  Congress  itself  has 
established.  Let  me  give  a  few  examples. 

Impermissible  “metric”  tests:  The  most  common  refrain  of  competitors  in  response 
to  Ameritech  Michigan's  long  distance  application  was  that  Ameritech  should  be  de¬ 
nied  entry  into  the  long  distance  business  until  local  competition  had  reached  some 
undefined  level  vaguely  characterized  as  “fully  effective  local  competition.”  But  Con- 

gess  rejected  proposals  to  incorporate  such  a  “metric”  ^st  into  the  Act.‘^  As  the 
epartment  of  Justice  has  explained,  “(allthough  Congress  required  that  local  mar¬ 
kets  be  open  to  competition  before  BOC  long  distance  entry,”  Congress  made  clear 
that  BOC  entry  need  not  wait  “until  local  competition  has  become  fully  effective.”  “ 
Rather,  Congress  specifically  “envisioned  a  transitional  period  after  entry  before 
local  competition  became  fully  effective.” As  Congress  properly  recognized,  impos¬ 
ing  a  “metric”  test  for  BOC  entry  into  long  distance  would  place  control  over  the 
timing  of  BOC  entry — and  the  benefits  to  consumers  from  additional  competition 
from  such  entry — in  the  hands  of  carriers  seeking  to  limit  the  scope  of  competition. 
In  short,  under  the  Act,  the  key  to  BOC  entry  into  long  distance  is  not  the  amount 
of  competition,  but  the  opportunity  to  compete,  in  local  exchange  services.  And,  as 
I  have  demonstrated,  competing  carriers  now  have  that  opportunity,  and  are  taking 
advantage  of  it  daily  to  compete  for  customers  in  Ameritech's  region. 

Undaunted  by  the  1996  Act,  Ameritech’s  competitors  reiterate  their  pre-Act  com¬ 
plaint  that,  absent  a  “metric”  test,  Ameritech  might  be  tempted  to  engage  in  anti¬ 
competitive  conduct  that  would  somehow  harm  long  distance  providers  like  AT&T 
and  British  Telecom/MCI.  To  begin  with,  it  is  absurd  to  suggest  that  an  entrant  like 
Ameritech  poses  any  threat  to  the  entrenched  long  distance  providers  that  still  con¬ 
trol  more  than  three-quarters  of  the  long  distance  market.  In  any  event,  had  the 
long  distance  providers  read  the  1996  Act,  they  would  have  noticed  that  Congress 
established  a  pervasive  regulatory  scheme,  including  a  separate  subsidiary  require¬ 
ment,  to  protect  against  any  risk  that  Ameritech's  entry  into  long  distance  could 
cause  competitive  harm  during  any  transitional  period  before  local  competition  be¬ 
came  fully  effective.  As  the  Department  of  Justice  has  obser\'ed,  the  statutory  safe- 
gruards  (which  have,  been  augmented  by  elaborate  FCC  regulatory  safeguards) 
“would  have  been  unnecessary  if  Congress  had  wished  to  require  fully  competitive 
local  markets  as  a  precondition  to  long  distance  entry.” 

Ameritech  is  pleased  that,  to  date,  the  FCC  appears  to  have  resisted  competitor 
attempts  to  revive  a  “metric”  test  that  Congress  specifically  rejected.'^  However, 
regulators  are  human,  and  competitor  efforts  to  rewrite  the  Act  are  unceasing.  Con¬ 
gress  therefore  should  send  a  clear  signal  to  the  Commission  that  it  should  continue 
to  resist  the  metric  test  mentality  that  drives  all  objections  to  Ameritech’s  efforts 
to  bring  the  benefits  of  additional  competition  in  long  distance  services  to  consumers 
in  its  five-state  region. 

Impermissible  attempts  to  “jump-start”  local  competition  by  ignoring  the  statutory 
differences  between  resale  and  network  elements:  It  bears  repeating  that  Ameritech 
is  entitled  to  bring  the  benefits  of  additional  long  distance  competition  to  consumers 


^°See,  e.g.,  141  Cong.  Rec.  S8321-22  (daily  ed.  June  14,  1995);  141  Cong.  Rec.  H8454  (daily 
ed.  Aug.  4,  1995). 

“  DOJ  SBC  Evaluation,  p.  44  &  n.  53 

'^DOJ  SBC  Evaluation,  p.  44  &  n.  63. 

‘'DOJ  SBC  Evaluation,  p.  44  &  n.  53. 

'^In  the  Matter  of  Implementation  of  the  Non -Accounting  Safeguards  of  Sections  271  and  272 
of  the  Communications  Act  of  1934,  as  Amended,  CC  Docket  No.  96-149,  FCC  97-222,  Second 
Order  on  Reconsideration  (rel.  June  24,  1997)  ^5  (“Congress  recognized  that  section  271(dK3) 
approval  might  be  granted  in  a  particular  state  before  the  local  exchange  market  in  that  state 
b^ame  fully  competitive  and,  Congress  chose  ‘to  re^nd  to  the  concerns  about  anticompetitive 
discrimination  and  cost-shifting  that  arise  when  a  BOC  enters  the  interlATA  services  market 
in  an  in-region  state  in  which  the  local  exchange  market  is  not  yet  fully  competitive  ♦  •  * 
through  the  structural  requirement  of  a  separate  affiliate'” ). 


37 


in  the  states  in  the  re^on  that  it  serves  once  it  has  opened  the  local  exchanges  in 
those  states  to  competition.  And  it  is  simply  irrefutable  that  the  Michigan  local  ex¬ 
change  is  open  to  competition.  Nonetheless,  Ameritech  recognizes  that — despite  its 
market-opening  efforts  and  the  demonstrable  transformation  in  the  competitive 
landscape  of  the  local  exchange  in  Michigan— the  amount  of  local  competition  may 
not  rise  to  the  level  that  many  observers  anticipated.  But,  Mr.  Chairman,  the  in¬ 
vestment,  strategic  and  litigation  decisions  of  other  carriers  are  not  within 
Ameritech’s  control.  And  it  is  clear  that  many  of  the  major  cairiers,  like  AT&T  and 
British  Telecom/MCI,  have  adopted  entry  strategies  that  depend  upon  the  success 
of  their  efforts  to  persuade  the  FCC  to  deny  any  BOC  long  distance  application  until 
that  BOC  permits  the  long  distance  carriers  to  enter  the  local  exchange  market  on 
terms  and  conditions  that  are  actually  contrary  to  those  prescribed  by  Congress  in 
the  1S96  Act. 

For  example,  the  Act  permits  a  competing  carrier  to  obtain  for  resale  the  end-to- 
end  service  that  Ameritech  provides  to  its  retail  customers,  but  mandates  that  the 
competing  carrier  pay  for  that  service  at  the  wholesale  price  prescribed  by  the  Act. 
By  contrast,  if  a  competing  carrier  wants  to  provide  its  own  service  over  a  network 
that  it  constructs  or  designs  to  provide  that  service,  it  may  acquire  unbundled  net¬ 
work  elements  from  Ameritech  for  that  purpose  at  cost-based  prices.'-'  The  major 
long  distance  carriers,  however,  are  unwilling  to  accept  the  rules  of  entry  that  Con¬ 
gress  prescribed.  Rather,  they  have  made  clear  to  the  FCC  that  it  can  expect  them 
to  commence  large-scale  entry  into  the  local  service  market  only  if  they  obtain  by 
regulatory  fiat  what  the  Act  prohibits — namely,  end-to-end  service  for  resale  at 
unbundled  network  element  prices  rather  than  the  wholesale  prices  mandated  by 
the  Act. 

Thus,  the  major  long  distance  carriers  are  biding  their  time,  salivating  at  the 
prospect  of  successfully  gamir^  Congress’  pricing  regime  and  entering  the  local  ex¬ 
change  market  for  a  song,  instead  of  at  the  competitive  rates  mandated  by  the  Act. 
AT&T  Vice  Chairman  John  Zeglis  made  this  clear  in  remarks  to  the  investment 
community  earlier  this  year,  crowing  that,  in  Pennsylvania  for  example,  persuading 
the  FCC  to  eliminate  the  pricing  distinction  betw^een  resale  and  unbundled  network 
elements  would  enable  AT&T  to  capture  “a  $33.50  revenue  stream  for  $16.03  cost 
of  goods  sold,  a  discount  of  52  percent” — more  than  double  the  wholesale  discount 
for  resale  services  authorized  by  the  Act  and  the  Pennsylvania  state  commission.'^ 

What  is  remarkable  is  that  the  major  long  distance  carriers  have,  to  date,  been 
successful  in  persuading  the  FCC  to  ignore  the  critical  statutory  distinction  between 
local  entry  via  resale  and  local  entry  via  unbundled  network  elements.  The  “virtual 
resale”  gambit  described  by  AT&T’s  Vice  Chairman  is  directly  contrary  to  the  Act’s 
pricing  regime.  As  the  federal  court  of  appeals  for  the  Eighth  Circuit  recently  ruled, 
the  statutory  provisions  governing  competitor  entry  through  the  purchase  of 
unbundled  network  elements  require  the  competitor  to  make  an  up-front  investment 
in  those  facilities  and  take  on  a  number  of  business  risks  that  are  not  involved  in 
the  purchase  of  ready-made  services  for  resale.  Allowing  carriers  to  purchase  for  re¬ 
sale  Ameritech’s  end-to-end  service  at  unbundled  network  element  rates — and  there¬ 
by  avoid  the  accompanying  up-front  investment  and  business  risks — is  a  plain  viola¬ 
tion  of  the  Act,  and  Ameritech  is  confident  that  AT&T’s  “virtual  resale”  ploy  will 
be  rejected  by  the  courts. 

Moreover,  the  FCC’s  endorsement  of  AT&T’s  attempt  to  circumvent  the  Act  en¬ 
dangers  the  development  of  any  form  of  competitive  entry  and  discourages  invest¬ 
ment  by  anyone  in  this  country’s  telecommunications  networks. 

And  this  is  not  just  a  BOC  talking.  Time  Warner,  a  facilities-based  potential  com¬ 
petitor  of  both  Ameritech  and  AT&T,  recently  warned  that  the  impermissible  “vir¬ 
tual  resale”  strategy  being  pursued  by  AT&T  and  British  Telecom/MCI  (with  the 
support,  to  date,  of  the  FCC)  would  ^ve  those  carriers  an  unfair  advantage  over 
competitors  like  Time  Warner  by  permitting  them  to  “obtain  the  more  favorable  net¬ 
work  element  prices  while' avoiding  the  risks  associated  with  purchase  of  unbundled 
network  elements.”  Time  Warner  also  cautioned  that  permitting  AT&T,  British 
Telecom/MCI  and  others  to  disregard  the  rules  of  entry  established  by  Congress 
would  “discouraglej  investment  in  alternative  networks  which,  over  the  long-term. 


''Ck)mpare  Section  252(dXl)  (pricing  of  unbundled  network  elements)  with  Section  252(dX3) 
(pricing  of  resold  services). 

'^AT&T  Investment  Community  Meeting  Transcript  at  4  (March  3,  1997). 
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will  be  the  most  significant  competition  to  ILECs  [incumbent  local  exchange  car¬ 
riers].” 

Ameritech  can  understand  the  FCC’s  desire  to  increase  the  pace  of  competition 
in  local  exchange  service.  But  yielding  to  long  distance  carrier  pressure  to  adopt 
“jump-start”  strategies  that  violate  the  Act  is  not  an  appropriate  way  to  achieve  that 
goal.  Rather,  the  Commission  can  properly  accelerate  the  efibrts  of  AT&T,  British 
Telecoin/MCl  and  other  long  distance  carriers  to  contend  for  Ameritech's  local  serv¬ 
ice  customei's  by  permitting  Ameritech  to  contend  for  their  long  distance  customers. 

Impermissible  encroachment  on  state  jurisdiction:  In  establishing  the  roadmap  for 
opening  all  telecommunications  markets  to  additional  competition,  Congress  sought 
a  careful  balance  between  state  and  federal  interests.  In  denying  Ameritech  Michi¬ 
gan’s  long  distance  application,  however,  the  FCC  has  indicated  that,  in  at  least  two 
respects,  it  does  not  consider  itself  bound  by  the  jurisdictional  lines  drawn  by  Con¬ 
gress. 

First,  Congress  authorized  state  commissions  to  determine  whether  interconnec¬ 
tion  agreements  adopted  following  arbitration  between  competing  carriers  satisfy 
the  rec|uirements  of  the  Act  The  FCC,  however,  has  said  that,  in  ruling  on  a  BOC's 
long  distance  application,  it  is  free  to  reject  the  state  commission’s  determination 
that  the  terms  and  conditions  in  the  interconnection  agreements  between  a  BOC 
and  its  competitors,  including  performance  standards  adopted  by  a  state  commission 
in  an  arbitration  decision,  comply  with  the  standards  prescribed  by  Congress,'®  This 
is  simply  unacceptable?  The  1996  Act  was  designed  to  accelerate  the  pace  at  which 
all  markets,  including  tl;e  long  distance  market,  would  be  open  to  additional  com¬ 
petition.  This  goal  can  never  be  achieved  if  opponents  of  BOC  entry  into  long  dis¬ 
tance  are  permitted  to  rclitigate  issues  that  state  commissions  have  resolved  pursu¬ 
ant  to  the  authority  vested  in  them  by  Congress. 

Second,  Congress  gave  the  state  commissions,  not  the  FCC,  jurisdiction  to  deter¬ 
mine  the  prices  that  a  BOC  charges  its  competitors  for  access  to  local  telephone  fa¬ 
cilities.  And  the  United  Slates  Court  of  Appeals  for  the  Eighth  Circuit  recently  con¬ 
firmed  that  Congress  meant  what  it  said,  and  vacated  FCC  rules  in  which  the  Com¬ 
mission  assertedf  authority  to  determine  the  rates  involved  in  the  implementation 
of  the  local  competition  provisions  of  the  Act.  However,  in  denying  Ameritech  Michi¬ 
gan’s  long  distance  appucation,  the  FCC  indicated  that,  even  if  a  state  commission 
sets  prices  that  it  finds  comply  with  the  cost-based  standards  in  the  Act,  the  Com¬ 
mission  will  nonetheless  reject  a  BOC  long  distance  application  unless  those  prices 
satisfy  the  FCC’s  preferences  regarding  appropriate  pricing  standards.  Again,  the 
FCC’s  refusal  to  accept  the  Congressional  scheme  is  unacceptable.  It  places  BOCs 
in  an  untenable  Catcn-22  between  the  state  commissions  and  the  FCu,  and  erects 
a  completely  unauthorized  regulatory  barrier  to  increased  competition  in  long  dis¬ 
tance  services. 

Excessive  micro-management  of  the  deregulatory  scheme  established  by  Confess: 
In  denying  Ameritech  Michigan’s  long  distance  application,  the  FCC  concludeof  that 
Ameritech  Michigan  came  up  short  with  regard  to  certain  operational  and  perform¬ 
ance  matters.  Due  to  the  Commission’s  procedures,  some  of  its  findings  are  attrib¬ 
utable  to  its  reliance  on  stale  information — and  Ameritech  is  confident  that  the  in¬ 
formation  it  will  provide  the  Commission  in  connection  with  its  next  long  distance 
application  will  establish  beyond  dispute  that  Ameritech’s  operational  support  sys¬ 
tems  and  performance  record  satisfy  the  requirements  of  the  Act.  It  should  come 
as  no  surprise,  however,  that  Ameritech  disa^ees  with  the  Commission’s  finding  on 
other  operational  and  performance  issues  that  the  record  was  insufficient  to  support 
Ameritech’s  position. 

Nevertheless,  we  want  to  commend  the  Commission  for  its  attempt  to  provide 
Ameritech  with  a  “roadmap”  of  the  agency’s  expectations  with  respect  to  future  long 
distance  applications.  And,  given  its  intensive,  longstanding  efforts  to  open  all  mar¬ 
kets  to  additional  competition,  Ameritech  is  confident  that — despite  the  FCC’s  per¬ 
haps  over-zealous  attempt  in  its  200  page  "roadmap”  to  regulate  in  minute  detail 
all  aspects  of  the  post-entry  relationships  between  a  BOC  and  its  competitors — 
Ameritech’s  efforts  to  enter  the  long  distance  business  will  soon  be  rewarded. 

But  as  any  navigator  knows,  a  map  that  is  too  crowded  with  detail  is  a  confusing 
(if  not  misleading)  guide,  and  too  many  potholes  make  a  road  impassable.  And  we 
want  to  say  forcefully  today  that  enough  is  enough.  Once  we  comply  with  the  FCC’s 
current  roadmap,  we  slioufd  not  face^the  next  time  we  apply  forjong  distance^u- 
thorization — ^a  hew  set  of  obstacles  in  a  shiflThg  rej^atory  maze.  Basic  fairness  dic- 


Comments  of  the  Ohio  Cable  Telecommunications  Association  and  Time  Warner  Commu¬ 
nications  of  Ohio,  L.P.,  Pub,  Util.  Comm’n  of  Ohio,  Case  No.  96-922-TP-UNC,  at  4,  6  (Aug. 
25  1997). 

Ameritech  Section  271  Order,  ^  142. 
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tates  that  the  BOCs  are  entitled  to  know  what  they  are  expected  to  establish  to  gain 
entry  into  the  long  distance  market.  Moreover,  given  the  number  of  regulatory  hur¬ 
dles  that  the  FCC  has  added  to  the  straightforward  checklist  reouirements  imposed 
by  Congress,  there  inevitably  will  be  some  imperfections  in  periormance  and  some 
disagreements  between  the  BOCs  and  their  competitors  arising  out  of  the  inter¬ 
connection  process.  But  Congress  intended  this  to  be  a  reasonable  process,  not  a 
game  of  “gotcha!”  by  Commission  bureaucrats,  and  Congress  surely  did  not  intend 
to  delay  long  distance  entry  until  the  BOCs  obtained  a  seal  of  approval  from  their 
competitors.  Therefore,  Ameritech  strongly  encourages  Congress  to  send  a  clear  sig¬ 
nal  to  the  Commission  that,  at  a  minimum,  no  new  regulatory  roadblocks  be  placed 
on  the  road  to  long  distance  competition,  and  that  the  numerous  existing  regulatory 
requirements  be  applied  with  common  sense  to  new  commercial  relationships  be¬ 
tween  the  BOCs  ana  their  competitors  in  the  ever  evolving  telecommunications  mar¬ 
ketplace. 

THE  SOLUTION:  LET  AMERITECH  IN  AND  GIVE  COMPETITION  A  CHANCE 

So  long  as  Ameritech  is  kept  out  of  long  distance,  consumers  of  long  distance  serv¬ 
ices  will  be  deprived  of  the  benefits  of  enhanced  competition.  Community  and  con¬ 
sumer  groups  in  Ameritech’s  region  have  recognized  this.  In  Michigan,  for  example, 
the  United  Homeowners  Association  wrote  to  the  FCC  that  “(hlomeowners  in  Michi¬ 
gan  should  not  have  to  wait  any  longer  to  realize  the  benefits  of  meaningful  com¬ 
petition  in  the  long  distance  market.” And  the  National  Association  of  Commis¬ 
sioners  for  Women  wrote  that  “Ameritech’s  entry  into  the  long  distance  market  will 
mean  lower  rates  and  better  service  for  consumers  in  Michigan.”^®  Despite  these  un- 
Guestionable  benefits,  the  long  distance  pants  vigorously  oppose  BOC  entry  because 
they  fear  competition.  They  want  to  maintain  their  stranglehold  over  the  provision 
of  long  distance  services  for  as  long  as  possible  while  they  skim  the  cream  from  the 
local  market. 

Mr.  Chairman,  we  recognize  that  you  are  hearing  today  a  variety  of  viewpoints 
on  this  subject.  You  may  be  wondering  who  is  right:  Will  BOC  entry  into  long  dis¬ 
tance,  as  Ameritech  believes,  accelerate  competition  in  all  telecommunications  mar¬ 
kets,  bringing  untold  benefits  to  consumers'  Or  will  it  bring,  as  Ameritech’s  com¬ 
petitors  and  other  naysayers  contend,  undefined  disasters? 

We  think  Congress  clearly  chose  the  first  approach  in  passing  the  1996  Act.  And 
there  is  only  one  way  to  tell  whether  Confess  got  it  right  or  wrong — experience, 
a  methpd  of  dispute  resolution  that  is  inestimably  more  valuable  than  the  quibbles 
of  lawyers  and  bureaucratic  regulators.  We  urge  Congress  to  tell  the  FCC:  “instead 
of  erecting  additional  obstacles,  let  Ameritech  demonstrate  the  impact  of  competi¬ 
tion.  If  Ameritech’s  entry  into  long  distance  leads  to  a  retreat  from  open  competition 
in  the  local  exchange,  you  have  the  authority  to  withdraw  its  authorization.  But 
let’s  not  foil  the  purpose  of  the  1996  Act — accelerated  competition  in  all  tele¬ 
communications  markets — before  it  has  had  a  decent  chance  to  be  realized.” 

Ameritech's  competitors,  of  course,  will  complain  that  there  is  a  risk  that 
Ameritech  may  attempt  to  close  its  open  markets  after  it  is  allowed  into  long  dis¬ 
tance.  But  I  can  assure  you  that  Ameritech  is  committed  to  competition,  and,  in  any 
event,  Congress' has  already  dealt  with  that  risk  by  including  safeguards  in  the  1996 
Act  that  address  it  effectively.  First,  Ameritech  cannot  refuse  to  interconnect  with 
competing  carriers  because  tne  Act  mandates  that  BOCs  provide  access  and  inter¬ 
connection  to  all  requesting  carriers.  Second,  this  access  and  interconnection  cannot 
be  inferior  in  quality  to  that  which  Ameritech  enjoys  because  the  Act  requires  that 
it  be  nondiscriminatory.  Third,  Ameritech  cannot  charge  these  carriers 
supracompetitive  prices  because  the  Act  requires  cost-based  prices  that  must  be  ap¬ 
proved  by  the  state  commissions.  Fourth,  Ameritech  cannot  play  dirty  tricks  on  its 
competitors  because  the  Act  provides  for  severe  penalties  if  a  BOC  tries  to  do  so. 
Moreover,  these  protections  are  shored  im  by  overlapping  safeguards  in  state  tele¬ 
communications  laws  and  regulations,  effectively  removing  any  ability  that  a  BOC 
might  have  to  engage  in  anticompetitive  conduct. 

Moreover,  these  requirements  are  not  abstractions.  They  are  embodied  in  concrete 
contracts  between  Ameritech  and  its  competitors,  each  of  which  provides  for  detailed 
performance  measures  and  reports,  as  well  as  specific  remedies  for  noncompliance. 
The  state  commissions  have  abundant  authority  to  monitor  and  enforce  Ameritech’s 
complfance  with  these  agreements:  And,"of  course,  the^  competing  carriers”them-~^ 
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selves,  armed  with  their  battalions  of  lawyers,  will  monitor  Ameritech  like  hawks, 
readily  detecting  any  shortcomings  and  flying  to  the  enforcing  bodies  with  anv 
grievances.  There  is  simply  no  way  that  Ameritech,  even  if  it  so  desired,  could  block 
or  obstruct  competition  in  the  local  exchange.  To  the  contrary,  the  1996  Act  has 
cleared  an  unobstructed  path  for  any  carrier  that  wishes  to  compete. 

Ameritech  has  been  working  for  years  for  the  opportunity  to  prove  that  freedom 
to  compete  will  benefit,  not  harm,  consumers.  Confess,  too,  worked  for  years  to  de¬ 
velop  a  process  by  which  that  purpose  could  be  achieved,  and  it  passed  a  statute 
to  facilitate  it.  We  respect  the  elTorts  of  the  FCC  to  caipr  out  its  responsibility  under 
the  Act,  but  we  think  that  in  the  course  of  doing  so  it  may  have  lost  sight  of  the 
Act’s  deregulatory  purpose.  Just  one  of  the  FCC’s  many  orders  pursuant  to  the  Act 
(its  First  Report  and  Order  in  Docket  96-98)  contains  well  over  1,400  paragraphs. 

Enough  ink  has  been  spilled  and  enough  attorney  hours  have  been  accumulated. 
It  is  time  to  clear  away  the  fog  and  let  the  refreshing  air  of  competition  perform 
its  curative  role,  as  Congress  intended  by  passing  the  1996  Act.  Local  exchange  com¬ 
petition  is  developing  rapidly  in  Ameritecn’s  region.  All  carriers  wishing  to  compete 
are  free  to  do  so  on  the  reasonable  and  nondiscriminatory  terms  that  Congress  in¬ 
corporated  in  the  1996  Act.  Local  exchange  competition  can  be  pushed  into  still 
higner  gear  by  letting  Ameritech  into  long  distance.  Once  we  are  actively  competing 
for  long  distance  customers,  by  offering  attractive  service  packages  and  other  con¬ 
sumer  oeneflts,  the  long  distance  giants  will  rush  into  the  local  exchange  market¬ 
place  like  bears  after  honey.  Ameritech’s  entry  into  long  distance  should  not  be  held 
hostage  to  the  business  decisions  of  its  competitors.  Nor  should  long  distance  cus¬ 
tomers  be  deprived  of  the  competitive  prices,  innovative  services,  and  creative  pack¬ 
aging  that  Ameritech’s  entry  will  bring,  simply  because  Ameritech’s  competitors  are 
adept  at  manipulating  the  regulatory  process.  Ameritech’s  local  exchange  markets 
are  open  to  competition,  and,  pardon  the  expression,  Ameritech  is  ready  to  rumble 
with  the  big  guys. 


CONCLUSION 

Mr.  Chairman,  on  behalf  of  Ameritech,  I  want  to  thank  you  and  the  members  of 
this  Subcommittee  for  the  opportunity  to  testify  today.  Ameritech  applauds  the 
measures  that- Congress  has  taken  to  propel  competition  forward  in  the  tele¬ 
communications  industry.  And  I  urge  Congress  today  to  continue  to  show  this  lead¬ 
ership  in  promoting  competition  in  all  telecommunications  services  by  sending  a 
clear  signal  to  the  FCC  that  it  should  (1)  take  a  common  sense  deregulatory  ap¬ 
proach  to  all  BOC  long  distance  applications;  (2)  apply  standards  to  those  applica¬ 
tions  that  will  encourage  more  competition  and  more  investment,  which  in  turn  wll 
produce  more  jobs,  more  innovative  services  and  more  consumer  choice;  and  (3)  im¬ 
plement  immediately  Conmss’  mandate  that  there  be  new  competitive  entry  in 
both  the  local  exchange  and  long  distance  markets. 
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Ameritech  is  provisioning  lines  to  competitors  in  most 
of  its  wire  centers 
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Senator  DeWine.  Mr.  Rosenblum. 

STATEMENT  OF  MARK  C.  ROSENBLUM 

Mr,  Rosenblum.  Thank  you,  Mr.  Chairman,  members  of  the  sub¬ 
committee.  ATfcT  appreciates  the  invitation  to  participate  today 
and  we  very  much  welcome  the  subcommittee’s  interest  and  par¬ 
ticipation  in  the  important  process  of  bringing  local  telephone  com¬ 
petition  to  American  consumers,  which  we  think  is  the  primary 
goal  of  the  1996  Telecom  Act. 

The  most  significant  fact  today  is  that  about  19  months  after  the 
act  passed,  the  monopoly  local  telephone  companies  still  control 
about  99  percent  of  their  local  markets  and  that  does  mean  that 
virtually  no  American  customers  today  have  a  choice  of  who  pro¬ 
vides  their  local  telephone  service. 

Senator  DeWine.  Mr.  Rosenblum,  could  you  just  pull  that  micro¬ 
phone  a  little  closer?  You  have  to  really  get  into  it. 

Senator  Specter.  Mr.  Chairman,  might  I  make  just  one  com¬ 
ment? 

Senator  DeWine.  Yes,  sir.  Senator  Specter. 

Senator  Specter.  I  want  you  to  know  that  the  absence  of  more 
members  here  does  not  indicate  a  lack  of  interest  in  this  subject. 
I  regret  that  we  cannot  stay.  We  have  the  Governmental  Affairs 
hearing,  which  is  right  down  the  hall. 

I  commend  our  distinguished  chairman  and  ranking  member  for 
scheduling  this  hearing  on  this  very,  very  important  subject.  Some¬ 
times  there  is  an  inference,  because  there  are  not  very  many  Sen¬ 
ators  here,  that  there  is  no  concern  about  what  is  going  on,  but 
there  is  a  lot  of  concern.  We  will  be  working  with  staff  and  review¬ 
ing  the  record  and  staying  abreast  of  this  very  important  issue.  I 
just  wanted  to  make  that  brief  comment  and  I  join  my  colleagues 
in  thanking  you  for  coming  here. 

Senator  DeWine.  Thank  you  very  much.  That  is  a  point  certainly 
very  well  taken. 

Mr.  Rosenblum. 

Mr.  Rosenblum.  Thank  you.  I  will  try  to  speak  up. 

The  question  with  the  99  percent  control  of  the  local  markets 
still  in  the  hands  of  the  local  monopolies  is  why  is  competition  not 
developing  more  quickly  and  we  have  some  views  on  that.  The  first 
and  probably  strongest  view,  and  in  this  regard,  I  agree  with  Mr. 
Allen,  it  is  not  the  fault  of  the  Telecommunications  Act.  We  do  not 
think  there  is  any  flaw  in  the  act.  We  supported  it  when  it  was 
signed.  We  still  support  it  today.  The  law  that  Congress  crafted 
sets  a  clear  and  a  fair  national  policy  that  sweeps  away  the  legal 
barriers  to  local  competition  and  sets  the  economic  conditions  that 
we  think  would  promote  feasible  entry  by  local  providers. 

By  the  same  token,  we  think  the  FCC  and  the  Justice  Depart¬ 
ment,  from  whom  we  have  just  heard,  as  well  as  many  State  com¬ 
missions  have  really  done  remarkable  work,  as  well,  in  their  own 
respects,  resolving  the  countless  arbitrations  and  fleshing  out  the 
rules  that  are  inherent  in  the  statute  to  make  sure  that  the  incum¬ 
bent  monopolies  and  their  would-be  competitors  can  enter  markets 
and  trade  information  as  they  must. 

On  our  part,  we  think  AT&T  and  other  new  firms  have  been 
working  very  diligently  to  enter  these  local  markets,  as  we  prom- 
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ised.  We  have  devoted  enormous  resources  to  the  task  and  we  know 
that  our  future  success  as  a  company  literally  depends  on  our  abil¬ 
ity  to  enter  these  local  markets  and  offer  our  customers  end-to-end 
service.  We  know  this  because  our  customers  tell  us  this  every  day. 

Congress  recognized  that  this  job  would  be  complex,  it  would  not 
be  easy,  and  that  no  one  could  readily  duplicate  the  local  carriers’ 
massive  and  costly  local  networks,  least  of  all  overnight.  In  fact, 
under  the  best  of  circumstances,  it  would  probably  be  unrealistic 
to  have  expected  broader  local  competition  so  soon  after  the  act 
passed. 

Congress  established  three  ways  for  new  local  companies  to  enter 
the  local  telephone  business.  One  of  them  was  by  reselling  the  in¬ 
cumbent  local  company’s  services.  Another  way  was  by  being  able 
to  lease  all  or  part  of  the  incumbent’s  network  facilities  in  order 
to  provide  its  own  services  and  features  over  those  facilities.  And 
the  final  way  was  literally  by  interconnecting  stand-alone  network 
facilities  of  its  own. 

Making  these  entry  paths  a  reality  involves  long  negotiations,  ar¬ 
duous  arbitrations,  meeting  a  tremendous  number  of  technical  and 
administrative  challen/es,  and  making  extensive  planning  and  in¬ 
vestment  decisions.  Before  this  can  happen,  AT&T  and  other  poten¬ 
tial  new  entrants  also  need  answers  to  some  fundamental  ques¬ 
tions  about  what  the  terms  and  conditions,  the  ground  rules,  if  you 
will,  will  be  under  which  we  will  be  able  to  provide  service  and  ob¬ 
tain  service  from  the  incumbent  local  companies. 

These  questions  include,  will  the  prices  we  have  to  pay  for  the 
incumbent’s  facilities  and  services  be  fair?  Will  we  actually  be  able 
to  lease  the  combinations  of  the  network  facilities  that  the  statute 
and  the  FCC’s  rules  give  us?  Are  the  local  carrier’s  computer  sys¬ 
tems  able  to  speak  reliably  to  our  computer  systems,  as  they  need 
to  be  in  order  to  exchange  information  for  ordering,  processing,  bill¬ 
ing,  and  maintaining  service?  And  maybe  most  importantly  of  all, 
will  customers  really  be  able  to  choose  a  new  local  phone  company 
whenever  and  wherever  they  want  without  having  to  suffer  delayed 
or  degraded  service? 

AT&T  believes  the  act  and  the  FCC’s  rules  pave  the  way  for 
entry  by  providing  the  clear  and  consistent  national  answers  to 
these  questions  that  Congress  intended.  We  think  the  incumbents, 
however,  have  pursued  a  broad  strategy  to  generate  uncertainty 
and  inconsistency  in  these  key  areas  by  litigating  against  the  act 
rather  than  implementing  it. 

Several  incumbent  companies  sued  the  FCC  in  the  Eighth  Cir¬ 
cuit  claiming  that  implementation  of  the  act  was  only  for  the 
States  and  the  Eighth  Circuit  agreed  with  those  arguments,  at 
least  to  the  extent  of  pricing,  but  in  the  wake  of  that  decision, 
many  incumbents  have  renounced  their  earlier  commitments  about 
pricing  and  the  provision  of  the  least  network  elements. 

The  interconnection  and  other  decisions  made  by  the  States  after 
the  Eighth  Circuit  ruling,  however,  are  themselves  now  the  subject 
of  countless  legal  challenges  brought  by  the  incumbents  in  Federal 
courts  all  across  the  country,  and  as  you  know,  one  large  incum¬ 
bent  has  now  filed  a  suit  claiming  that  key  provisions  of  the  act 
itself  are  unconstitutional,  even  though  that  company  applauded 
the  act  when  it  was  passed. 
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This  pattern  of  constant  challenge  and  resistance  diverts  re¬ 
sources  that  we  think  could  best  be  spent  by  all  parties  on  trying 
to  bring  the  benefits  of  competition  to  customers  and  it  has  also  de¬ 
nied  us  the  stable,  consistent  rules  we  need  in  order  to  execute  a 
broad  entry  plan. 

In  our  experience,  real  progress  toward  implementing  the  act  has 
occurred  when  the  efforts  to  dilute  the  act  have  been  firmly 
rebuffed,  and  this  is  where  Congress  and  the  subcommittee,  we 
think,  can  play  a  valuable  role. 

First,  Mr.  Chairman  and  other  members,  we  urge  that  you  make 
it  clear  that  the  basic  requirements  for  local  competition,  as  set 
forth  in  the  act  and  the  FCC’s  good  work,  not  be  made  negotiable 
or  optional  by  any  party  and  that  you  reaffirm  that  these  rules  will 
be  enforced.  Above  all,  we  ask  that  you  do  not  reward  the  efforts 
of  the  litigators  to  undermine  the  act  by  indicating  that  enforce¬ 
ment  will  be  relaxed. 

Second,  Mr.  Chairman,  we  think  you  can  encourage  the  Depart¬ 
ment  of  Justice,  which  is  the  Federal  Government’s  law  firm,  to 
participate  actively  in  the  various  court  challenges  now  going  on 
across  the  country,  at  a  minimum,  to  seek  a  prompt  and  consistent 
and  proconsumer  set  of  decisions  that  can  bring  us  back  on  the 
track  we  think  the  act  set. 

Finally,  we  would  urge  that  the  subcommittee  consider  changes 
to  the  law  itself  to  reduce  the  venues  for  all  of  these  litigators  and 
establishing  at  least  all  appeals  of  the  Telecom  Act  in  a  single 
court,  and  we  would  suggest  that  would  be  in  the  D.C.  circuit.  We 
think  that  is  the  court  that  has  the  greatest  experience  in  the  area 
and,  of  course,  it  is  already  the  court  that  Congress  designated  to 
hear  other  important  issues  under  the  Telecom  Act. 

Mr.  Chairman,  these  hearings  are  an  important  part  of  the  proc¬ 
ess  of  reaffirming  and  achieving  the  core  goal  of  the  act.  We  thank 
you  and  the  other  members  for  your  work  to  bring  the  benefits  of 
competition  to  consumers  and  I  would  be  happy  to  answer  your 
questions  later.  Thank  you. 

[The  prepared  statement  of  Mr.  Rosenblum  follows:] 

PRKI»AKKr)  StATKMENT  OF  MARK  C.  ROSKNHLUM 

Thank  you  for  the  opportunity  to  testify  before  this  Subcommittee  on  some  of  the 
issues  surrounding  the  implementation  of  the  1996  Telecommunications  Act  and,  in 
particular,  on  the  efforts  to  introduce  competition  into  the  historically  monopolized 
local  telephone  markets.  These  are  matters  of  critical  concern  to  AT&T,  for  bringing 
competition  to  the  local  exchange,  and  becoming  a  leading  supplier  of '‘end  to  end” 
services,  is  one  of  our  most  important  business  objectives. 

The  1996  Act  embodies  a  national  policy  to  support  competition  in  the  provision 
of  local  exchange  service.  Congress  recognized  that  such  competition  will  bring  enor¬ 
mous  benefits  to  consumers  in  the  form  of  lower  prices,  new  and  innovative  services, 
and  more  responsive  providers.  Experience  in  other  sectors  of  the  telecommuni¬ 
cations  industry,  such  as  the  long  distance  market,  as  well  as  in  other  industries, 
amply  demonstrates  that  competitive  markets  are  infinitely  better  than  monopoly 
markets  in  delivering  consumer  benefits.  The  enactment  of  the  1996  Act  and  the 
adoption  of  a  new  national  policy  to  promote  local  competition  thus  were  enormous 
achievements. 

Of  course,  these  pro-competitive  changes  have  not  yet  been  attained.  This  should 
not,  in  itself,  be  too  surprising,  because  the  process  of  opening  the  local  market  to 
competition  would  be  an  inherently  complex  and  protracted  one  even  with  the  full 
participation  and  support  of  all  parties.  Nonetheless,  new  entrants  like  AT&T  have 
been  experiencing  substantial  obstacles  that  should  not  have  arisen.  Every  new  en¬ 
trant  is  dependent  on  the  incumbent  local  exchange  companies  for  the  interconnec- 
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tions  and  access  arrangements  that  would  allow  it  to  provide  service,  and  the  in¬ 
cumbents  have  proven  unwilling  to  provide  the  arrangements  that  the  Act  requires 
and  that  we  need. 

These  difficulties  are  compounded  by  the  fact  that  many  of  the  incumbent  local 
companies  have  flooded  the  courts  with  complaints  and  appeals,  challenmng  vir¬ 
tually  every  rule  that  might  lead  to  meaningful  competitive  entry.  These  legal  ac¬ 
tions  are  pending  all  over  the  country  in  numerous  federal  courts  of  appeals  and 
district  courts.  The  uncertainty  these  actions  harve  generated  regarding  the  terms 
and  conditions  upon  which  new  entrants  will  be  able  to  obtain  the  necessary  ar¬ 
rangements  has  nad  an  enormously  debilitating  effect  on  the  pace  of  entry.  Those 
actions  have  diverted  precious  time  and  resources  from  new  entrants*  own  tasks  of 
preparing  to  offer  local  service  and  have  created  a  substantial  risk  of  inconsistent 
decisions  from  multiple  courts.  There  is  no  practical  way  for  a  potential  competitor 
to  develop  and  execute  a  business  plan  for  something  as  complex  as  local  entry, 
when  the  framework  and  terms  on  which  entry  will  be  permitted  are  constantly 
under  challenge  and  subject  to  dramatic  and  adverse  change  with  each  new  legal 
ruling.  Particularly  for  new  entrants  like  AT&T,  who  aim  to  offer  local  service  na¬ 
tionwide  to  business  and  residential  customers,  the  value  of  reliable,  consistent  im¬ 
plementation  and  enforcement  of  local  competition  standards  cannot  be  overstated. 

More  ominously,  if  incumbent  local  earners  succeed  in  erecting  unioue  barriers 
to  entry  in  some  States,  local  competition  and  its  benefits  will  tilt  toward  consumers 
in  other  States  that  have  faithfully  implemented  the  Act.  Inconsistent  interpretation 
and  implementation  thus  could  create  consumer  benefit  “haves’*  and  “have  nots” — 
exactly  what  Congress  sought  to  prevent  by  adopting  a  national  policy  embodied  in 
federal  law.  For  us,  this  only  highlights  the  critical  importance  of  uniform,  national 
enforcement  of  the  Act.  These  are  important  questions  that  this  Subcommittee  can 
address,  as  I  will  explain  in  the  remainder  of  this  testimony. 

I.  WHY  FS  1X)CAI.  COMPETITION  NOT  DEVEI.OPINC,  MORE  QUICKI.Y? 

As  has  been  widely  noted,  the  promise  of  local  exchange  competition  has  not  yet 
been  realized.  The  incumbent  monopolists  continue  to  control  about  99  percent  of 
the  local  markets.  In  stark  contrast  to  the  long  distance  market,  there  is  virtually 
no  place  in  the  country  where  multiple  providers  are  vying  for  the  local  exchange 
business  of  residential  customers,  offering  those  consumers  the  type  of  innovative 
services,  discount  plans,  and  customized  offerings  that  are  the  hallmarks  of  competi¬ 
tion.  Instead,  consumers  remain  captive  to  the  incumbent  providers,  and  have  no 
opportunity  to  take  their  business  elsewhere  by  choosing  an  alternative  carrier. 
Congress  is  therefore  right  to  be  concerned  with  any  unnecessary  delays  in  competi¬ 
tive  entry  into  local  markets. 

So  why  is  there  not  more  local  competition,  a  year  and  half  after  the  passage  of 
the  Act?  At  the  outset,  1  want  to  emphasize  that  the  lags  in  entry  are  not  a  reflec¬ 
tion  of  a  fundamental  flaw  or  failure  in  the  Act.  The  Act  was  a  carefully  crafted 
and  appropriate  framework  for  opening  local  markets  to  competition,  and  removing 
restrictions  on  entry  into  other  telecommunications  markets.  The  Act  offers  new  en¬ 
trants  to  the  local  exchange  the  opportunity  to  interconnect  their  facilities  with 
those  of  the  incumbent  local  providers,  to  use  the  elements  of  the  incumbent  provid¬ 
ers’  networks  to  provision  their  own  competitive  local  services,  and  to  resell  the 
services  of  the  incumbent  local  providers— all  necessary,  if  the  history  and  econo¬ 
mies  of  monopoly  are  to  be  overcome  in  local  markets.  In  return,  the  Bell  Operating 
Companies  would  be  authorized  to  provide  long-distance  service  to  customers  in 
their  own  regions,  and  to  engage  in  the  manufacture  of  telecommunications  eauip- 
ment.  But  these  rewards  would,  appropriately,  be  obtained  only  after  their  local 
markets  had  been  irreversibly  opened  to  competition,  and  their  ability  to  impede 
competition  in  local,  long  distance,  and  equipment  markets  eroded.  This  framework 
is  sound. 

Nor  can  fault  be  found  in  the  work  of  the  FCC,  the  Department  of  Justice,  or  most 
State  commissions.  The  FCC  has  worked,  in  perhaps  unprecedented  fashion,  to  meet 
or  beat  the  ambitious  congressional  deadlines  for  implementing  the  Act,  and  done 
so  in  a  manner  faithful  to  the  letter  and  spirit  of  the  Act.  Likewise,  most  State  com¬ 
missions  have  moved  heaven  and  earth  to  meet  Congress’s  ambitious  time  frames, 
and  also  largely  in  a  manner  that  comports  with  the  letter  and  spirit  of  the  Act. 
And  all  the  while,  the  Department  of  Justice  has  also  worked  assiduously  with  the 
regulators  and  the  industry  to  implement  faithfully  its  responsibilities  under  the 
Act 

Finally,  the  competitive  carriers  that  are  seeking  to  enter  local  markets  cannot 
be  blamed  for  any  delays  in  competitive  entry.  To  the  contrary,  those  carriers  are 
committing  enormous  attention  and  resources  to  that  effort.  AT&T  alone  has  di- 
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vested  its  equipment,  computer,  and  other  businesses  so  that  we  can  focus  on  our 
core  goal  of  providing  a  complete  portfolio  of  local,  long  distance,  wireless,  and  other 
services  that  we  believe  consumers  seek.  In  our  initial  steps  to  meet  this  goal,  we 
are  installing  new  switches  and  other  facilities  designed  to  carry  local  service  in  sev¬ 
eral  locations.  We  are  modifying  our  existing  long  distance  switches  to  enable  them 
to  provide  local  service  to  business  customers  with  direct  trunks  as  part  of  an  ofier- 
ing  we  call  AT&T  Digital  Link,  which  is  now  being  offered  on  an  outbound  basis 
in  47  States.  As  announced  several  months  ago,  we  are  also  developing  a  new  tech¬ 
nology  that  we  hope  will  allow  us  to  offer  innovative  local  services  over  “wireless 
loops,”  i.e.,  a  wireless  connection  between  the  customer’s  house  and  AT&T’s  switch¬ 
es,  And,  most  daunting  of  all,  we  are  constructing  the  enormous  back-ofTice  com¬ 
puter  systems  needed  to  order,  provision,  repair  and  maintain,  and  bill  for  local 
services  and  for  bundled  packages  of  local,  long-distance,  and  other  services.  AT&T 
must  have  such  systems  in  place  regardless  of  whether  it  resells  local  company  serv¬ 
ices,  uses  local  company  facilities,  or  builds  its  own  networks,  and  AT&T  cannot 
build  these  systems  without  the  cooperation  of  the  incumbent  providers. 

And  this  brings  us  to  the  two  basic  reasons  why  local  competition  is  not  develop¬ 
ing  more  quickly.  First,  the  task  of  introducing  competition  to  these  historically 
closed  markets  is  an  enormous  and  difficult  one  that  could  not,  even  under  the  best 
of  circumstances,  have  been  accomplished  by  now.  The  provision  of  local  telephone 
service  is  an  order  of  magnitude  more  complicated  than  other  telecommunications 
services.  In  order  to  provide  local  service,  the  incumbent  monopolies,  over  a  period 
of  many  years,  have  constructed  extraordinarily  extensive  and  complex  networks 
that  reach  every  home  and  business,  and  today  include  more  than  154  million  ac¬ 
cess  lines  and  23,000  switches.  No  competitor  can  duplicate  those  networks.  Indeed, 
the  incredible  expense  necessary  to  construct  a  local  network,  and  the  associated 
economies  of  providing  local  service,  are  why  the  local  exchange  has  historically 
been  thought  to  be  a  natural  monopoly — and  it  is  only  recently  that  we  have  begun 
to  believe  that  there  may  be  ways  for  competitors  to  offer  alternatives  to  the  incum¬ 
bent  local  companies.  For  these  reasons,  in  passing  the  1996  Act  Congress  properly 
established  the  other  entry  vehicles  described  above — interconnection,  purchase  of 
unbundled  network  elements,  and  resale — to  make  competition  possible. 

But  local  entry  is  still  an  intensely  difficult  process.  It  requires  extensive  regu¬ 
latory  activity  to  gain  the  authority  and  approval  of  the  tariffs  necessary  under 
State  law  to  provide  local  service.  It  requires  extensive  negotiations,  and  contested 
arbitrations  (which  often  amount  to  extensive  litigation),  between  new  entrants  and 
the  incumbents  to  hammer  out  the  details  of  interconnection  agreements.  And  there 
are  a  tremendous  number  of  technical  challenges  that  must  be  overcome  so  that 
competing  local  carriers  can  pass  traffic  and  other  information  back  and  forth  be¬ 
tween  their  networks.  It  would  thus  take  some  time  to  bring  competition  to  the  local 
exchange  even  if  all  parties  were  working  together  in  good  faith  in  an  attempt  to 
achieve  that  objective. 

But  they  are  not,  which  brings  me  to  the  second  and  more  important  obstacle  to 
local  competition.  The  incumbent  local  exchange  carriers  have  in  many  instances 
proven  to  be  resolutely  unwilling  to  take  the  steps  required  by  the  Act  that  would 
make  their  markets  truly  open  to  new  entrants,  and  that  would  thereby  threaten 
their  monopoly  control.  They  are  refusing  to  provide  potential  competitors  with 
many  of  the  nondiscriminatory  interconnections  and  arrangements  that  are  man¬ 
dated  by  the  Act  and  the  FCC’s  regulations,  and  that  are  critically  necessary  to  pro¬ 
vide  competitive  services.  They  have  resorted  to  numerous  strategies  to  avoid  truly 
opening  their  markets:  they  withhold  essential  cooperation  from  competitors  to  slow 
competitive  entry;  they  incessantly  use  legal  process  to  delay  their  obligation  to 
open  their  markets  and  to  create  uncertainty,  inconsistency,  and  instability  in  the 
interpretation  and  application  of  what  are  supposed  to  be  uniform  national  require¬ 
ments;  and,  in  the  end,  when  they  lose  those  legal  battles,  they  often  simply  defy 
the  explicit  orders  of  re^lators. 

No  firm  can  plan  and  implement  a  complex  and  costly  entry  strategy  in  such  an 
environment.  Some  of  the  most  basic  issues  regarding  the  terms  under  which  entry 
can  proceed,  a  year  and  a  half  after  passage  of  the  Act,  remain  in  a  state  of  flux 
and  uncertainty.  For  example,  the  incumbent  providers  continue  to  challenge  the 
prices  under  which  they  are  obliged  to  provide  interconnection  and  other  necessary 
arrangements,  and  the  manner  m  which  they  must  provide  competitors  access  to 
their  network  facilities.  Moreover,  the  prospect  of  numerous  different  courU  and 
commissions  adopting  different  and  potentially  conflicting  rules  on  these  issues, 
such  that  the  terms  of  entry  may  vary  substantially  from  State  to  State,  further 
complicates  efforts  to  bring  competition  to  these  markets.  And  the  prospect  that 
some  of  the  incumbents  will  continue  to  disobey  those  rules  whenever  those  rules 
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threaten— as  they  are  supposed  to— the  continuation  of  the  incumbents*  monopolies, 
renders  it  difficult,  even  today,  to  predict  when  broad  based  entry  wll  be  possible. 

II.  THE  CHALLENGES  IMPOSED  BY  THE  INCUMBENTS’  CONDUCT 

Achievement  of  the  objectives  of  the  1996  Act  depends  crucially  upon  compliance 
^  the  incumbent  local  exchange  carriers  with  their  statutory  ancl  regulatory  duties. 
For  most  of  the  industry’s  histonr,  the  local  exchange  was  regulated  as  a  natural 
monopoly.  Regulators  had  concluded  that  competition  for  local  exchange  service  was 
not  feasible,  because  the  massive  economies  of  scale  and  scope  associated  with  pro¬ 
viding  telephone  service  meant  that  the  incumbents  could  always  provide  service  at 
the  lowest  cost,  and  it  would  be  economically  impossible  for  other  carriei's  to  dupli¬ 
cate  the  incumbents’  facilities  and  successfully  compete. 

The  1996  Act  took  a  very  different  approach.  It  rejected  the  notion  that  the  local 
exchange  was  necessarily  a  natural  monopoly,  and  took  affirmative  steps  to  intro¬ 
duce  competition  into  the  local  markets.  It  preempted  all  state-law  exclusive  fran¬ 
chises  and  other  barriers  to  entry.  But  it  did  not  stop  there,  for  Congress  recognized 
that  the  barriers  to  local  exchange  competition  were  not  only  legal  but  also  eco¬ 
nomic.  Congress  understood  that,  even  ir  it  were  lawful  to  do  so,  it  would  remain 
uneconomic  for  potential  competitors  to  build  fully  redundant  local  networks.  The 
1996  Act  therefore  mandates,  as  described  above,  that  the  incumbent  LECs  permit 
competitors  to  interconnect  with  their  networks,  to  purchase  their  unbundled  net¬ 
work  elements  at  cost-based  rates,  and  to  resell  their  services  at  an  appropriate 
wholesale  discount.  The  result  of  these  provisions  is  that  competitors  have  a  number 
of  potentially  feasible  avenues  for  local  entry  short  of  building  prohibitively  expen¬ 
sive  redundant  networks — avenues  which  did  not  exist  prior  to  the  Act.  This  should 
allow  local  competition  to  develop  for  the  first  time,  by  giving  new  entrants  a  foot¬ 
hold  in  the  market,  and  allowing  their  local  businesses  to  develop  as  dictated  by 
consumers  and  the  marketplace. 

The  critical  feature  of  this  regime,  however,  is  that,  especially  in  the  near  term, 
it  renders  potential  competitors  exceptionally  dependent  on  the  incumbent  monopo¬ 
lists*  compliance  with,  and  implementation  of,  their  statutory  duties  to  grant  those 
competitors  access  to  their  facilities  and  services  on  reasonable  and  nondiscrim- 
inatory  terms  and  prices.  And  our  experience  in  the  first  year  and  half  of  the  Act’s 
implementation  has  vividly  demonstrated  the  incentives  the  incumbents  have  to 
protect  their  monopolies  and  withhold  that  compliance.  I  will  describe,  for  illus¬ 
trative  purposes,  some  of  the  difficulties  that  the  incumbents  have  interposed  to  ef¬ 
fective  implementation  of  the  Act.  I  have  grouped  these  concerns  into  four  broad  cat¬ 
egories:  (1)  use  of  the  incumbent  providers”  network  elements;  (2)  difficulties  with 
the  interfaces  needed  to  pass  information  back  and  forth  between  the  new  entrant 
and  the  incumbent;  (3)  the  exorbitant  prices  that  incumbents  are  attempting  to 
charge  for  network  elements  and  for  so-called  “non-recurring  costs”;  and  (4)  the  war 
of  legal  attrition  some  of  the  incumbents  are  waging. 

A.  Use  of  the  incumbent  providers*  network  elements 

Both  the  Act  and  the  FCC’s  rules  expressly  permit  new  entrants  to  purchase  ac¬ 
cess  to  unbundled  network  elements — i.e.,  components  of  the  incumbents”  net¬ 
works — to  be  used  to  provide  local  services  to  customers  in  competition  with  those 
incumbents.  Section  251(cK3)  expressly  requires  the  incumbent  focal  exchange  car¬ 
riers  to  provide  access  to  their  network  elements,  and  to  do  so  “in  a  manner  that 
allows  r^uesting  carriers  to  combine  such  elements  in  order  to  provide  *  *  •  tele¬ 
communications  service.”  This  includes  the  option  of  purcnasing  all  of  the 
unbundled  elements — in  what  has  become  known  as  the  unbundled  network  ele¬ 
ment  “platform” — and  using  them  in  combined  form  to  offer  an  end-to-end  service. 

This  is  a  substantially  more  promising  means  of  entry  than  simply  reselling  the 
incumbents”  services,  and  presents  far  more  opportunities  for  broad-based  and 
meaningful  competition  with  incumbent  LECs.  Wnen  we  act  as  resellers,  we  are 
prisoners  of  the  LECs”  services;  we  can  mimic  what  they  offer,  but  we  can’t  offer 
consumers  anything  new  or  different.  We  cannot,  for  example,  activate  switch  fea¬ 
tures  that  the  incumbent  chooses  not  to  use  in  its  own  retail  offerings,  we  cannot 
create  different  flat-rate  service  territories,  and  we  cannot  create  new  and  more  at¬ 
tractive  packages  of  retail  offerings.  When  we  compete  through  combinations  of  the 
LECs”  unbundled  network  elements,  by  contrast,  we  can  use  those  elements  our¬ 
selves  to  create  significantly  more  potent  alternatives  to  the  LECs”  services.  We  can 
activate  switch  features  that  the  incumbent  would  otherwise  let  lay  dormant.  In  ad¬ 
dition,  competing  on  an  e<}ual  cost  basis  with  the  incumbent,  we  can  use  the  same 
network  elements  as  the  incumbent  to  create  marketplace  offerings  that  we  think 
will  better  meet  consumer  needs,  and  lead  to  more  efficient  use  of  the  network.  Fur¬ 
ther,  unlike  resale,  combinations  of  netw^ork  elements  permit  us  also  to  provide  ac- 
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cess  services.  The  FCC  is  thus  relying  on  competition  through  unbundled  network 
elements  and  the  platform  to  bring  down  the  massively  excessive  prices  the  incum* 
bent  local  exchange  carriers  charge  long-distance  earners  for  access — prices  which, 
because  of  the  absence  of  competition,  are  forcing  long-distance  carriers  and  their 
customers  to  pay  billions  of  dollars  more  each  year  than  they  should. 

Of  course,  just  as  competition  through  unbundled  network  element  combinations 
presents  greater  business  opportunities  than  competition  through  resale,  it  also  pre¬ 
sents  p-eater  business  risks  for  the  new  entrant.  In  particular,  it  requires  a  greater 
financial  commitment  with  greater  uncertainty  as  to  whether  and  to  what  extent 
that  commitment  will  be  recovered.  It  also  requires  the  new  entrants  to  build  more 
complicated — and  thus  more  costly — “back  office”  ordering  and  billing  systems.  But 
w’e  wish  to  take  those  risks,  because  we  regard  these  combinations  as  the  key  to 
mounting  a  successful  challenge  to  the  incumbents”  monopoly  control  of  these  mar¬ 
kets. 

The  incumbents  apparently  share  the  view  that  these  combinations  present  the 
most  significant  vehicle  for  competitive  inroads  by  new  entrants.  Before  the  FCC, 
they  opposed,  unsuccessfully,  rules  requiring  that  th^  make  the  “platform”  of  net¬ 
work  elements  available  to  competitors.  Before  the  Eighth  Circuit,  they  appealed, 
again  unsuccessfully,  the  rules  the  FCC  adopted  on  this  issue.  And  most  proDlemati- 
cally,  although  the  FCC’s  rule  ^aranteeing  competitors’  right  to  purchase  such 
combinations  has  now  been  in  force  for  over  a  year  and  has  now  been  affirmed, 
many  local  carriers  have  defied  and  continue  to  defy  that  rule  to  this  day. 

For  example,  for  almost  a  year,  Ameritech  adopted  demonstrably  untenable  inter¬ 
pretations  of  the  FCC  rules  in  order  to  nullify  its  obligation  to  provide  new  entrants 
with  shared  interoffice  transport  as  a  network  element.  The  principal  efiect  of  this 
interpretation  was  to  render  the  most  important  network  element  combinations  use¬ 
less  to  competitors,  and  provide  a  legal  fig  leaf  for  noncompliance.  Even  now,  after 
the  FCC  and  State  commissions  have  reaffirmed  these  obligations  and  made  them 
ci7stal  clear,  it  remains  uncertain  whether  the  incumbent  LECs  will  comply. 

GTE,  in  particular,  is  starkly  flouting  its  obligation  to  permit  competitors  to  pur¬ 
chase  netw'ork  element  combinations.  GTE  has  now  gone  to  each  of  its  State  com¬ 
missions  asking  that  its  interconnection  agreement  with  AT&T  be  “reformed”  in 
such  a  way  as  to  effectively  nullify  its  statutory  duty,  and  contractual  commitment, 
to  provide  netw'ork  element  combinations.  GTE  claims  that  it  has  the  legal  right— 
and  states  that  it  will  exercise  this  asserted  right — to  go  to  the  trouble  and  expense 
(which  would  be  reimbursed  by  new  entrants)  to  disconnect  unbundled  elements 
that  are  already  connected  in  its  own  network  before  providing  them  to  new  en¬ 
trants,  which  it  would  do  for  the  sole  reason  that  the  new  entrants  would  then  have 
to  bear  the  additional  cost  of  reconnecting  them. 

What  would  this  mean  in  practice?  It  would  mean,  for  example,  that  if  a  competi¬ 
tor  ordered  from  GTE  as  network  elements  the  combination  of  the  loop  (the  wire 
that  connects  the  customer’s  home  and  the  local  providers  switch)  and  the  network 
interface  device  (the  small  box  outside  the  home  to  which  those  wires  connect),  GTE 
could,  at  the  competitor’s  expense,  actually  dispatch  a  technician  to  the  customer's 
home  to  disconnect  the  loop  from  the  network  interface  device — solely  to  force  the 
competitor  to  dispatch  its  own  technician  to  reconnect  them.  GTE  also  asserts  that 
it  could  disconnect  other  network  elements — those  within  its  central  office,  for  exam¬ 
ple — that  it  would  be  infeasible  for  competitors  to  reconnect.  Such  conduct  would  be 
blatantly  anticompetitive,  and  would  be  for  the  sole  purpose  and  effect  of  making 
competition  more  difficult  (or  impossible)  and  more  costly.  It  would  ajso  be  a  direct 
violation  of  numerous  FCC  rules  that  were  upheld  by  the  Eighth  Circuit.  But  we 
must  now  litigate  that  issue  in  numerous  States. 

B.  Operations  support  systems 

Another  central  area  of  concern  involves  the  need  for  nondiscriminatory  access  to 
operations  support  systems  (OSS)  and  OSS  interfaces.  The  incumbent  Iwal  compa¬ 
nies  already  nave  in  place  extensive  operations  support  systems  for  their  own  use. 
These  are  the  back-office  computer  systems  that  allow  the  incumbent  to  take  orders 
from  customers,  issue  internal  orders  for  the  purpose  of  establishing  service,  actu¬ 
ally  establish  or  provision  that  ser\dce,  generate  information  for  billing,  trouble¬ 
shoot  for  maintenance  purposes,  and  perform  certain  repair  functions.  For  local  com¬ 
petition  to  develop,  competitors  must  not  only  construct  their  own  operations  sup¬ 
port  systems,  but  must  also  obtain  the  sustained  and  extensive  cooperation  of  the 
incumbent  to  construct  electronic  interfaces  with  the  incumbent  so  that  the  two 
companies  can  efficiently  exchange  pre-ordering,  ordering,  provisioning,  billing  and 
maintenance  information  back  and  forth  between  their  networks. 

Constructing  these  interfaces  is  an  extremely  complicated  task.  The  incumbent’s 
existing  systems  are  very  complex,  and  they  each  use  their  own  unique  codes  and 
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conventions.  Thus,  the  two  networks  can  talk  to  each  other  only  if  the  interfaces 
are  based  on  the  same  idiosyncratic  codes  and  conventions  that  arc  already  built 
into  the  incumbent's  systems.  And  because  those  codes  and  conventions  differ  from 
LEG  to  LEG,  and  sometimes  from  State  to  State  within  the  same  LEG,  an  entrant 
like  AT&T  that  seeks  to  compete  broadly  must  obtain  separate  interfaces  to  numer¬ 
ous  different  types  of  systems.  Moreover,  the  interfaces  are  now  needed  to  perform 
functions  that  did  not  exist  in  the  monopoly  world — for  example,  switching  a  cus¬ 
tomer  from  the  incumbent  to  the  new  entrant.  As  a  result,  it  takes  a  great  deal  of 
time,  effort,  and  painstaking  trial  and  error  to  develop  these  interfaces.  And  as  is 
quite  obvious,  the  construction  of  such  interfaces  is  heavily  dependent  on  the  effoi'ts 
of  the  incumbents,  who  alone  understand  how  their  own  computer  systems  operate 
and  who  control  access  to  those  systems,  OSS  interfaces  cannot  conceivably  be  de¬ 
veloped  without  sustained  effort  by  the  incumbents  to  design,  develop,  test,  de-bug, 
and  implement  them  in  conjunction  with  new  entrants. 

These  interfaces  are  absolutely  critical  to  the  development  of  competition,  and  to 
the  ability  of  neW  entrants  to  provide  consumers  with  the  level  of  service  they  de¬ 
serve  and  expect.  For  AT&T,  this  was  dramatically  illustrated  when  w'e  tried  to 
enter  the  Galifornia  market  earlier  this  year  through  resale.  As  far  back  as  the  fall 
of  1996,  AT&T  provided  Pacific  Bell  with  forecast  information,  and  Pacific  Bell  as¬ 
sured  us  that  its  OSS  interfaces  could  handle  the  volume  of  orders  we  w'ould  be 
sending  them.  At  the  beginning  of  the  year,  AT&T  instituted  a  marketing  and  ad¬ 
vertising  campaign  in  Galifornia  and  actively  sought  customers,  based  on  Pacific’s 
assurances  that  its  systems  could  handle  AT&T’s  orders.  Pacific’s  systems  turned 
out  to  be  completely  inadequate,  how’ever,  despite  AT&T's  efforts  to  work  with  Pa¬ 
cific  to  resolve  the  problems.  Even  though  AT&T  was  sending  only  a  few  hundred 
orders  per  day  to  Pacific — well  below  Pacific’s  stated  capacity — a  backlog  of  AT&T 
orders  grew  steadily  through  the  early  part  of  this  year  until  the  average  daily 
backlog  reached  an  alarming  8,715  in  March,  and  exceeded  11,000  at  one  point  in 
April.  At  that  point,  AT&T  was  forced  to  suspend  all  of  its  marketing  and  advertis¬ 
ing  efforts,  and  the  backlog  slowly  decreased  after  AT&T  stopped  actively  seeking 
new  customers. 

No  entrant  can  possibly  conduct  business  in  such  an  environment.  Moreover,  the 
number  of  orders  AT&T  sought  to  process,  and  that  was  sufficient  to  completely 
overload  Pacific's  systems,  was  an  absolutely  trivial  amount.  To  place  it  in  context, 
Pacific  has  more  than  15  million  access  lines  in  California.  AT&Ts  orders  in  Califor¬ 
nia  were  a  tiny  fraction  of  what  Pacific  would  have  to  process  in  a  truly  competitive 
market — in  the  competitive  long  distance  market,  customers  nationwide  switched 
carriers  about  50  million  times  in  1996  alone— and  yet  even  that  drop  in  the  bucket 
was  too  much  for  Pacific  to  handle. 

As  AT&T’s  experience  with  Pacific  shows,  broad-based  entry  is  simply  impossible 
without  nondiscriminatory  OSS  and  functioning,  electronic  OSS  interfaces.  And  in 
the  absence  of  adequate  OSS  and  OSS  interfaces,  consumers  will  be  the  losers.  In 
the  short  term,  those  that  choose  to  obtain  local  service  from  new  entrants  rather 
than  the  incumbent  monopolists  will  see  their  service  degraded  in  terms  of  timeli¬ 
ness,  efficiency,  and  quality.  And  in  the  medium  and  long  term,  because  no  con¬ 
sumer  will  stand  for  such  treatment,  no  competitor  will  be  able  to  maintain  a  cus¬ 
tomer  base  or  realistically  challenge  the  incumbent's  monopoly  control  of  the  mar¬ 
ket. 

We  have  therefore  emphasized  the  importance  of  strong  rules  on  OSS,  and  sub¬ 
stantial  joint  testing  of  OSS  interfaces  between  new  entrants  and  the  incumbents. 
The  FGC's  recent  order  denying  Ameritech’s  application  for  long-distance  authority 
in  Michigan  made  several  extremely  helpful  points,  including  the  need  for  OSS  and 
OSS  interfaces  that  support  competition  through  both  resale  and  unbundled  net¬ 
work  elements,  for  electronic  rather  than  manual  processing  of  competitors*  orders, 
for  sufficient  capacity  in  the  incumbents*  systems  to  support  the  large  volumes  of 
orders  that  a  competitive  market  will  generate,  and  for  nondiscriminatory  access 
that  ensures  that  competitors*  customers  can  receive  the  same  level  of  timeliness, 
accuracy,  and  quality  as  do  incumbent  carriers’  customers.  The  bottom  line  is  that 
customers  should  be  able  to  switch  local  carriers  as  easily  and  quickly  as  they  can 
switch  long  distance  carriers  today.  In  that  regard,  we  strongly  support,  over  the 
incumbents*  opposition,  the  petition  re:ently  filed  at  the  FGG  by  LCI  and  the  Gom- 
petitive  Telecommunications  Association  seeking  a  set  of  enforceable  performance 
measures  by  which  the  FGG  and  State  commissions  could  determine  whether  the 
OSS  and  OSS  access  that  incumbents  will  provide  to  new  entrants  is  genuinely  non¬ 
discriminatory. 
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C.  Unreasonable  prices 

The  prices  at  which  new  entrants  will  be  able  to  obtain  access  to  the  incumbents’ 
facilities  and  services  are  plainly  among  the  most  crucial  terms  of  entry.  Excessive 
prices  will  make  it  impossible  to  compete.  Many  incumbent  local  companies,  how¬ 
ever,  continue  to  fight  tenaciously  to  impose  network  element  rates  and  prices  for 
services  for  resale  that  are  highly  inflated,  that  seek  to  continue  their  recovery  of 
monopoly  profits,  and  that  would  choke  off  the  prospects  for  competition. 

This  is  a  tactic  that  has  been  employed  across  the  board,  but  for  illustrative  pur¬ 
poses,  I  will  focus  here  on  one  species  of  excessive  charges  which  the  incumbents 
have  sought  to  levy — the  addition  of  exorbitant  “non-recurring  charges”  on  top  of  the 
rates  entrants  must  pay  for  the  network  elements  themselves.  The  network  element 
rates  already  reflect  the  costs  to  construct,  maintain  and  operate  all  of  the  facilities 
that  an  efficient  incumbent  would  need  to  provide  basic  local  telecommunications 
services — that's  the  whole  idea  of  these  long-run  forward-looking  pricing  approaches 
that  State  commissions  nationwide  have  approved.  But  incumbents  seek  literally 
billions  of  dollars  more  in  these  so-called  "non-recurring”  charges  that  often  do  not 
remotely  reflect  any  costs  actually  incurred  by  the  LEG.  And  just  like  any  other 
business,  AT&T  or  another  potential  competitor’s  entry  decision  turns  on  all  the 
costs  of  entry,  not  just  the  monthly  rates  for  network  elements.  These  inflated  non¬ 
recurring  charges  are  therefore  an  enormous  entry  barrier.  Unfortunately,  the  regu¬ 
lators  so  far  have  not  done  much  at  all  to  constrain  these  new  charges. 

Indeed,  many  of  these  so-called  “non-recurring”  charges  are  not  “non-recurring” 
at  all.  Rather,  incumbents  seek  to  impose  them  again  and  again,  every  time  a  new 
entrant  adds  a  new  customer,  buys  network  elements  to  serve  that  customer,  “com¬ 
bines”  the  elements  to  provide  service,  and  leases  space  on  the  incumbent’s  premises 
to  locate  necessary  equipment.  Often,  the  charges  are  completely  trumped  up  and 
bear  no  relationship  to  any  costs  that  would  be  incurred  by  the  incumbent.  For  ex¬ 
ample,  incumbents  in  many  major  markets  seek  to  charge  $50  to  over  $200  for 
“processing”  every  individual  customer  service  order,  notwithstanding  that  the 
transaction  should  be  entirely  electronic  with  no  human  intervention  by  the  incum¬ 
bent  and  thus  impose  trivial  costs — if  any — upon  it.  Other  examples  are  no  less 
egregious.  Southwestern  Bell  seeks  $500,000  to  “design”  and  provide  a  100  or  so 
square  foot  “cage”  in  one  of  its  central  offices.  Pacific  Bell  seeks  a  separate  non-re¬ 
curring  charge  for  each  network  element  even  when  the  new  entrant  would  order 
them  combined  as  they  currently  exist  in  Pacific’s  network,  and  Pacific  therefore  in¬ 
curs  no  such  costs  in  providing  them  in  combination. 

When  you  add  all  of  these  charges  together,  the  bottom  line  is  that  competitors 
would  not  profitably  be  able  to  serv^e  many  customers,  and  those  customers  would 
remain  captives  of  the  incumbent  monopolist  and  enjoy  none  of  the  benefits  prom¬ 
ised  by  the  Act.  For  example,  in  California,  if  Pacific  Bell  gets  its  w'ay,  every  time 
AT&T  signs  up  a  customer  for  service  through  network  element  combinations, 
AT&T  would  have  to  pay  the  following  fees: 


Link  Service  Order  .  $37.31 

Port  with  Loop  Service  Order  .  6,80 

Link  Connection  Charge .  111.65 

Port  with  Loop  Connection  Charge  .  91.49 


Total  .  247.25 


By  any  standard,  these  charges  are  not  only  inflated,  but  in  many  cases  should 
be  completely  inapplicable.  When  the  loop  and  the  switch  are  already  connected  and 
are  ordered  in  combination,  for  example,  Pacific  generally  incurs  no  costs  to  connect 
them,  but  nonetheless  seeks  “connection”  charges  from  new  entrants.  It  is  not  dif¬ 
ficult  to  see  the  effect  such  prices  would  have  on  competition.  Even  assuming  that 
AT&T  could  hope  to  keep  the  average  customer  for  two  years  (in  the  highly  competi¬ 
tive  long  distance  industry  there  is  a  much  quicker  customer  turnover  rate),  that 
means  that  AT&T  would  pay  more  than  $10  a  month  in  non-recurring  charges  from 
which  the  incumbent  Pacific  would  be  completely  exempt.  Eflicient  competition  is 
obviously  impossible  in  these  circumstances. 

D.  Legal  war  of  attrition 

Finally,  the  local  exchange  carriers  have  initiated  an  endless  stream  of  legal  chal¬ 
lenges  in  an  attempt  to  fend  off  competitors.  For  example,  all  of  the  large  local  car¬ 
riers  challenged  the  FCC's  Local  Competition  Order,  issued  in  August  of  1996. 
These  local  carriers  challenged  every  significant  rule  that  the  FCC  promulgated  in 
that  order — rules  concerning  rates,  the  platform,  network  elements,  resale,  dialing 
parity,  and  almost  everything  else.  As  a  result  of  the  pendency  of  the  Eighth  Circuit 
appeal,  new  entrants  have  been  operating  against  a  backdrop  of  uncertainty  with 
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respect  to  what  the  terms  and  conditions  of  entry  would  actually  be  for  most  of  the 
past  year.  And  some  of  LECs  have  likewise  initiated  similarly  massive  attacks  on 
the  State  arbitration  decisions  by  filing  suit  against  those  decisions  in  multiple  fed¬ 
eral  district  courts,  further  extending  that  uncertainty. 

GTE  has  essentially  declared  all-out  war  on  all  regulators,  both  federal  and  state, 
that  are  trying  to  enforce  the  terms  of  the  Act.  GTE  even  asked  20  states  to  exempt 
it  entirely  from  complying  with  the  local  competition  requirements  under  a  provision 
of  the  Act  that  is  designed  to  apply  only  to  small  rural  carriers  (and  GTE  was  natu¬ 
rally  rebuffed).  More  consequentially,  GTE  sued  the  FCC  and  claimed  that  imple¬ 
mentation  of  the  Act  was  purely  a  matter  of  State  authority.  It  prevailed  before  the 
Eighth  Circuit  on  that  claim  with  respect  to  pricing,  and,  unless  and  until  the  Su¬ 
preme  Court  reverses  the  Eighth  Circuit,  pricing  decisions  in  arbitration  proceed¬ 
ings  regarding  interconnection  agreements  will  be  committed  to  the  States.  But 
after  it  obtained  from  the  Eighth  Circuit  a  stay  of  the  FCC’s  pricing  rules,  GTE  saw 
its  pricing  theories — which  seek  to  impose  manifestly  excessive  prices  on  new  en¬ 
trants  for  access  to  GTE’s  facilities — uniformly  rejected  by  the  States  as  well.  So 
GTE’s  support  for  federalism  has  turned  out  to  be  short-lived,  for  it  has  now  sued 
eighteen  State  commissions  in  federal  court  over  agreements  with  AT&T  alone, 
challenging  their  arbitration  decisions  as  inconsistent  with  federal  law.  GTE's  zeal 
to  tie  these  matters  up  in  court  was  so  powerful  that  12  of  those  cases  were  dis¬ 
missed  as  premature.  We  are  confident  that  all  those  challenges  will  be  unsuccess¬ 
ful,  but  merely  litigating  them  creates  enormous  delay  and  instability  in  the  process 
of  bringing  competition  to  these  markets,  and  extends  the  time  in  which  GTE  can 
continue  to  enjoy  the  benefits — and  consumers  suffer  the  consequences — of  its  mo¬ 
nopoly.  Thus,  even  when  the  LECs  lose  these  suits,  they  “win,”  by  substantially  de¬ 
laying  the  day  on  which  they  will  have  to  comply  with  their  obligations  and  provide 
facilities  and  services  to  their  competitors  on  terms  that  will  make  competition  with 
their  monopolies  workable. 

The  willingness  on  the  part  of  some  parties  to  make  frivolous  legal  claims  under 
the  Act  is  also  vividly  underscpred  by  SBC’s  recent  suit  claiming  that  Sections  271 
through  275,  which  set  the  terms  under  which  the  Bell  Companies  will  be  permitted 
to  enter  the  long-distance,  manufacturing,  and  otlier  related  markets,  are  unconsti¬ 
tutional.  The  filing  of  this  suit  was,  by  any  measure,  extraordinary.  SBC  lobbied  for 
years  to  transfer  jurisdiction  over  the  “line-of-business”  restrictions  from  the  MFJ 
court  to  the  FCC,  and  publicly  praised  the  Telecommunications  Act  of  1996  as  pro¬ 
viding  substantial  opportunities  for  it  to  enter  new  markets.  SBC  and  the  other  Bell 
Companies  then  went  to  the  District  Court  in  Washington,  D.C.,  and  asked,  without 
opposition,  that  the  MFJ  be  vacated  on  the  ground  that  it  was  now  superseded  by 
these  new  provisions  in  the  Act.  SBC  now  says  that  even  while  it  lobbied  for  and 
praised  the  1996  Act,  and  advised  the  Court  that  its  provisions  would  supersede  the 
MFJ  and  that  the  MFJ  should  therefore  be  vacated,  SBC  believed  that  those  provi¬ 
sions  were  unconstitutional  and  unenforceable.  We  are  confident  that  this  suit  will 
be  unsuccessful,  for  the  claims  are  demonstrably  frivolous,  but  it  vividly  illustrates 
the  waste  and  diversion  of  resources  that  the  litigation  campaign  against  the  Act 
is  generating. 

Ilf.  TflE  IMPORTANCE  OK  ESTABLISHING  THE  RIGHT  INCENTIVES 

The  difficulties  in  securing  compliance  with  the  market-opening  measures  of  the 
Act  highlight  the  importance  of  the  proper  enforcement  of  Section  271  of  the  Act. 
Section  271  bars  the  Bell  Operating  Companies  from  the  long  distance  market  un¬ 
less  and  until  they  demonstrate,  among  other  things,  that  they  have  irreversibly 
opened  their  local  markets  to  competition.  Enforcement  of  Section  271  is  necessary 
both  (1)  to  create  the  essential  incentives  for  the  Bell  Operating  Companies  to  com¬ 
ply  with  the  local  competition  provisions  of  the  Act,  and  (2)  to  ensure  that,  to  the 
extent  they  resist  compliance  and  hang  on  to  their  monopolies,  they  at  least  cannot 
leverage  those  monopolies  so  as  to  diminish  competition  in  the  long-distance  market. 

As  tnis  Subcommittee  knows,  the  Bell  Companies  have  been  barred  from  the  long¬ 
distance  market  since  their  divestiture  from  AT&T,  pursuant  to  the  terms  of  the 
MFJ,  in  1984.  The  basis  of  the  MFJ  was  the  finding  that  the  Bell  Operating  Compa¬ 
nies,  if  permitted  to  offer  long  distance  service  while  their  monopolies  remained  in¬ 
tact,  would  have  both  the  ability  and  incentive  to  leverage  their  monopoly  power 
into  the  long  distance  market  and  frustrate  long  distance  competition.  Therefore, 
the  Decree  provided  that  the  “line  of  business”  restrictions  on  the  Bell  Companies 
would  be  removed  only  if  the  Bell  Companies  lost  their  monopolies,  or  if  techno¬ 
logical  or  other  changes  in  their  markets  meant  that  the  Bell  Companies  could  no 
longer  use  their  local  monopoly  power  to  impede  long  distance  competition.  But 
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nothing  in  the  Decree  was  designed  to  foster  that  outcome;  none  of  its  provisions 
was  directed  to  making  local  markets  more  competitive. 

The  1996  Act  takes  a  different  approach  in  numerous  respects.  In  particular,  it 
takes  afUrmative  steps  to  transform  the  local  monopoly  markets  into  competitive 
markets.  But  it  continues  the  linkage  between  the  opening  of  the  local  markets  and 
Bell  Company  entry  into  long  distance.  At  the  end  of  the  day,  if  the  Act  works  as 
intended,  we  should  see  botn  competitive  local  markets  ancf  Bell  Company  entry 
into  long  distance  markets — but  it  is  absolutely  critical  that  these  events  occur  in 
that  precise  sequence,  because  there  is  otherwise  no  prospect  whatsoever  of  local 
competition. 

The  overriding  reality  is  that  long  distance  entry  is  the  only  incentive  the  Bell 
Companies  have  to  open  their  local  markets  to  competition  as  the  Act  requires.  As 
the  Chairman  of  Amcritech  has  pointed  out  in  reference  to  GTE,  which  already  has 
long  distance  authority,  “the  big  difference  between  us  and  them  is  that  they’re  al¬ 
ready  in  long  distance.  What’s  their  incentive”  to  cooperate?  “Holding  the  Line  on 
Phone  Rivalry:  GTE  Keeps  Potential  Competitors,  Regulators’  Price  Guidelines,  at 
Bay,”  Washington  Post,  October  23,  1996,  pjp.  C-12,  C-H.  Bell  Companies  will  have 
precisely  the  same  perverse  incentives  as  GTE  once  they  too  are  permitted  to  pro¬ 
vide  long  distance  service.  If  its  local  markets  have  not  been  opened  prior  to  a  Bell 
Company’s  entry  into  long-distance,  those  markets  certainly  won’t  be  opened  after¬ 
wards. 

The  Bell  Companies’  unwillingness  to  open  their  markets  is  thus  delaying  their 
own  entry  into  the  long  distance  market.  But,  as  Congress  recognized  in  the  Act — 
and  as  the  antitrust  courts  recognized  before  it — that  must  be  so  until  the  Bell  com¬ 
pany  local  markets  are  irreversibly  opened  to  competition.  The  FCC’s  recent  order 
denying  Ameritech’s  Section  271  application  for  Michigan  sent  a  commendable  sig¬ 
nal  that  it  would  demand  genuine  compliance  with  the  requirements  of  the  Act  and 
with  the  statutory  preconditions  for  long-distance  entry.  We  hope,  and  believe,  that 
this  signal  will  have  a  salutary  effect.  In  all  events,  a  firm  and  consistent  approach 
in  these  areas  is  crucial  if  the  Act’s  objectives  are  to  be  attained. 

IV.  WHAT  SllOUi.I)  HK  DONK  NOW? 

In  light  of  the  difficulties  I  have  outlined,  what  steps  can  be  taken  now  by  this 
Subcommittee,  the  Department  of  Justice,  and  the  KCC  to  address  these  problems 
and  effectuate  the  core  purposes  of  the  1996  Act?  I  want  to  close  by  making  a  few 
suggestions. 

Reaffirm  and  enforce  the  act*s  tetter  and  purpose. — Federal  and  State  regulators 
must  continue  vigorously  to  enforce  the  provisions  of  the  Act.  The  legal  challenges 
and  extralegal  defiance  we  have  encountered  have  delayed  and  diluted  prospects  for 
local  entry,  and  market  entrants  need  a  stable  and  predictable  regulatory  climate 
to  justify  investing  the  enormous  sums  and  time  necessary  to  enter  the  market.  The 
worst  thing  now  wouk’  be  to  reward  the  incumbents'  efforts  to  undermine  the  pro- 
competitive  goals  of  the  Act,  by  acceding  and  relaxing  enforcement  of  the  Act.  The 
incumbent  local  companies  must  understand  that  no  amount  of  delay  or  maneuver¬ 
ing  will  relieve  them  of  the  conditions  established  by  Congress.  Only  then  will  we 
be  able  to  see  progress.  Indeed,  in  our  experience,  the  resoluteness  of  the  FCC  and 
the  Department  of  Justice  has  begun  to  bear  fruit  with  some  of  the  Bell  Companies, 
and  through  their  efforts  there  has  been  progress  on  some  important  issues. 

Encourage  the  involvement  of  the  Department  of  Justice  in  relevant  legal  proceed*  > 

ings. — The  Subcommittee  coula  use  its  oversight  to  encourage  the  government’s  law¬ 
yers — the  Department  of  Justice — to  participate  in  appeals  of  arbitration  decisions 
and  other  litigation  concerning  the  Act  across  the  country.  Because  the  Act  assigns 
appeals  of  State  arbitration  decisions  and  State  decisions  approving  Statements  of 
Generally  Available  Terms  to  the  various  federal  district  courts  within  the  State 
from  which  those  appeals  arise,  there  is  again  a  heightened  risk  of  inconsistent 
judgments  that  will  create  a  patchwork  of  differing  rules  throughout  the  country. 

In  order  to  further  the  goal  of  uniform  and  faithful  interpretations  of  the  Act’s  pro¬ 
competition  requirements,  we  would  hope  that  the  Justice  Department  would  play 
an  active  role  in  participating  as  intervenor  or  amicus  curiae  in  as  many  of  those 
proceedings  as  possible  so  as  to  urge  consistent  interpretations  of  the  Act. 

Establish  venue  for  all  appeals  in  the  D.C.  Circuit.— As  already  explained,  the 
framework  and  provisions  of  the  Act  are  fundamentally  sound,  and  we  therefore  do 
not  have  mmor  proposals  for  legislative  action  to  accelerate  local  competition.  Some 
minor  modifications  in  the  Act’s  implementation  provisions,  however,  could  be  con¬ 
structive  and  should  be  considered.  In  particular,  as  described  above,  the  local  com¬ 
panies  have  brought  an  array  of  legal  challenges  to  virtually  all  of  the  FCC’s  rules 
implementing  the  Act,  and  these  appeals  have  created,  and  continue  to  create,  sub- 
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stantial  uncertainty  as  to  the  terms  and  conditions  under  which  potential  local  com¬ 
petitors  can  enter  the  market.  Naturally,  the  appeals  that  the  incumbent  local  car¬ 
riers  have  already  brought  must  run  their  course.  Nonetheless,  the  local  companies 
have  created  mischief  by  bringing  actions  in  multiple  courts  of  appeals  regarding 
overlapping  matters.  The  need  to  establish  consistent  and  uniform  interpretations 
of  the  Act’s  provisions  strongly  counsels  in  favor  of  legislation  to  establish  a  single 
venue  for  challenges  in  the  Court  of  Appeals.  The  statute  already  establishes  a  spe¬ 
cial  role  for  the  D.C.  Circuit,  because  tnat  Circuit  is  the  exclusive  forum  for  appeals 
for  all  orders  on  Bell  Company  long  distance  entry  under  Section  271,  and  most 
other  FCC  orders  under  the  Act  may  be  appealed  either  to  the  D.C.  Circuit  or  the 
circuit  in  which  the  petitioners  resides.  As  those  and  numerous  other  venue  provi¬ 
sions  for  rc^Iatory  statutes  recognize,  there  are  economies  in  consolidating  appeals 
in  the  circuit  in  which  the  agency  and  the  Justice  Department  are  located,  and  in 
the  Court  of  Appeals  that  has  developed  special  expertise  in  administrative  and  reg¬ 
ulatory  law.  Consolidating  all  appeals  under  the  1996  Act  in  that  circuit  would  sub¬ 
stantially  promote  stability  and  predictability  in  the  development  of  the  law. 

We  very  much  appreciate  the  opportunity  to  share  our  views  on  these  issues  with 
the  Subcommittee.  We  look  forward  to  continue  working  with  the  Congress,  the 
FCC,  the  Justice  Department,  and  industry  participants  to  help  promote  the  impor¬ 
tant  objectives  of  the  1996  Act. 

Senator  DeWine.  Mr.  Rosenblum,  thank  you  very  much. 

Mr.  Barr. 


STATEMENT  OF  WILLIAM  P.  BARR 

Mr.  Barr.  Good  afternoon,  Mr.  Chairman,  Senator  Kohl.  I  appre¬ 
ciate  the  opportunity  to  be  here  this  afternoon. 

I  would  liKe  to  make  two  prefatory  points.  The  first  is  really  one 
that  was  made  by  Joel  Klein,  and  that  is  competition  is  something 
that  inherently  takes  time,  particularly  in  opening  up  a  market 
that  has  been  a  monopoly.  After  all,  MCI  scratched  away  for  years 
and  years  and  years  to  build  up  any  appreciable  market  share 
against  AT&T  and  here  we  are  18  months  away  from  the  passage 
of  the  statute  and  people  are  already  getting  impatient  that  we  do 
not  have  some  kind  of  appreciable  shift  and  immediate  shift  in 
market  share  and  I  think  that  is  unrealistic. 

The  second  point  I  would  like  to  make  is  a  point  really  that  was 
made  by  the  chairman  of  AT&T,  Chairman  Allen,  when  he  said 
that  his  strategy  for  entering  the  local  market  was  to  be  like  a 
bank  robber  and  go  where  the  money  is.  The  money  in  our  industry 
is  concentrated  in  a  relatively  few  number  of  customers,  mainly 
business  customers.  This  is  an  industry,  unlike  long  distance, 
where  the  revenue  is  very  maldistributed  among  customers.  You 
might  have  10  percent  of  the  customers  really  generating  60,  70, 
80  percent  of  the  revenue  for  a  local  company.  So,  obviously,  you 
are  going  to  have  the  initial  competition  going  to  the  revenue, 
where  the  margin  is,  and  those  are  business  customers. 

I  think  most  residential  customers  in  the  country,  certainly  in 
GTE’s  areas,  pay  below  cost.  They  are  paying  below  cost  and  are 
being  subsidized  by  business.  Obviously,  it  is  going  to  be  a  long 
time  in  coming  unless  we  come  up  with  a  universal  service  system 
that  is  fair  before  competition  hits  a  lot  of  those  residential  cus¬ 
tomers. 

So  I  think  when  people  sit  up  and  say,  well,  gee,  you  know,  only 
1  percent  of  the  lines  have  shifted  so  far,  that  is  not  bad.  The  other 
thing  is  that  not  seeing  residential  customers  benefit  in  the  first 
round  does  not  surprise  me. 

I  do  not  think  the  ILEC’s,  and  certainly  not  GTE,  have  done  any¬ 
thing  to  delay  competition.  There  are  three  modes  of  entry.  There 
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is  facilities-based  competition,  where  people  come  in  and  build  their 
own  stuff.  The  day  the  act  was  signed,  people  could  come  in  and 
do  that  and  they  are  doing  it.  Companies  that  want  to  put  in  facili¬ 
ties,  that  is,  investment,  create  Jobs,  create  innovation,  they  are  out 
there.  They  have  the  ability  to  do  it.  Nothing,  GTE  or  anyone  else, 
can  stop  them,  and  that  is  how  we  are  losing  our  customers  today. 
We  are  losing  customers  to  facilities-based  entrants  who  are  com¬ 
ing  in  and  taking  away  our  business  customers  because  of  the  high 
rates  that  we  are  required  to  charge  our  business  customers  to 
keep  local  rates  low. 

The  second  mode  of  entry  is  resale.  Buy  it  from  us,  slap  your 
label  on  it,  and  resell  it.  Those  resale  rates  are  in  effect  in  most 
States,  and  certainly  in  all  of  our  big  States,  they  are  there.  They 
have  been  set.  The  Eighth  Circuit  litigation  did  not  delay  them 
from  being  set.  The  States  set  interim  rules  and  now  they  are  look¬ 
ing  at  more  permanent  rates.  The  rates  are  there.  Anyone  who 
wants  to  come  in  and  resell  can  resell. 

We  have  600  people.  We  put  up  two  centers  and  have  600  people 
sitting  there  to  take  orders  from  the  long  distance  companies  and 
other  would-be  entrants  who  say  they  want  to  resell.  Based  on 
their  projections,  v/e  have  assumed  how  much  manpower  and  so 
forth  we  are  going  to  need.  We  have  50  orders  from  AT&T,  all 
AT&T  employees.  That  is  how  many  lines  AT&T  has  asked  to  re¬ 
sell,  50  from  GTE. 

So  the  whining  about  the  ILEC’s  getting  in  the  way  of  this  thing 
is  just  a  smokescreen.  The  rates  are  in  effect.  Go  use  them.  We 
have  challenged  some  of  the  rates  in  court,  where  we  feel  the  rates 
were  not  properly  set,  but  we  have  not  sought  a  stay.  We  have  not 
sought  to  have  that  process  stopped.  But  we  want  the  States  in 
their  next  round  to  take  into  consideration  our  objections  to  the 
way  they  set  rates.  AT&T  has  also  challenged  some  States  when 
they  think  the  States  got  it  wrong.  But  again,  that  has  not  stopped 
the  process. 

The  third  way  of  entry  is  unbundled  network  elements.  That  is 
where  you  lease  elements.  Those  rates  are  in  effect,  also,  in  most 
States,  certainly  in  all  of  our  big  States.  They  are  in  effect.  They 
can  be  used.  We  have  not  received  any  unbundled  network  element 
requests  from  AT&T,  zero.  I  think  we  have  received  one  from  SBC, 
or  a  group  from  SBC,  another  ILEC.  But  by  and  large,  the  new  en¬ 
trants  who  want  to  rely  on  unbundled  network  elements  them¬ 
selves  do  not  have  the  systems  in  place  that  they  could  support 
that  system,  and  I  think  if  you  were  to  ask  them  and  they  were 
to  be  honest,  they  would  say  that  they  are  not  going  to  be  ready 
to  use  that  mode  of  entry  until  sometime  next  year. 

So  the  delay  has  not  come  because  of  litigation.  There  is  no  stay 
in  place.  The  rates  are  in  effect  and  would-be  entrants  who  want 
to  come  in  with  their  own  facilities  are  free  to  do  it,  and  they  are 
doing  it,  and  entrants  who  want  to  retail  stuff  that  they  buy  from 
us  wholesale,  the  rates  are  there.  Let  them  use  it. 

Now,  I  agree  with  everything  that  my  colleague  from  Ameritech, 
Mr.  Allen,  said,  and  I  would  like  to  say  that  we  also  think  the  real 
problem  here  is  that  the  act  has  been  half-implemented  and  this 
is  what,  really,  all  the  litigation  really  boils  down  to,  when  you 


65 

strip  away  some  of  the  more  peripheral  issues  and  focus  on  the 
core. 

What  all  this  is  about,  what  all  this  fight  is  about  is  that  the 
statute  said  that  you  have  to  come  in  with  some  system  of  univer¬ 
sal  service  to  equalize  the  distorted  rates  that  have  grown  up  in 
the  incumbent’s  market,  because  if  you  open  up  the  incumbent’s 
market  and  you  still  have  these  subsidies  running  from  business 
to  residential,  then  you  will  just  have  cherry-picking  and  those  sub¬ 
sidies  will  be  diverted. 

So  the  statute  says,  put  in  place  a  system  of  universal  service 
and  do  not  put  it  all  on  the  back  of  the  incumbent.  That  has  not 
been  done.  We  are  sitting  here  18  months  beyond  the  statute  and 
it  has  not  been  done  and  that  is  the  basic  problem  with  what  is 
happening  now.  People  are  closing  their  eyes  to  the  need  to  take 
out  the  implicit  subsidies,  the  imbedded  subsidies  in  the  existing 
market,  because  unless  you  do  that,  you  cannot  have  competition. 
Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

Pkkpahkd  Statkmknt  of  Wimjam  P.  Baku 

I  appreciate  the  opportunity  to  offer  my  views  on  the  important  topic  before  this 
Committee  today,  and  I  thank  Chairman  DeWine  and  the  other  members  of  the 
Committee  for  inviting  me  to  appear. 

GTE  supports  the  procompetitive  goals  of  the  Telecommunications  Act  of  1996. 
Over  time,  genuine  economic  competition  in  the  local  and  long  distance  tele¬ 
communications  markets  will  bring  Americans  higher  quality  services  at  lower  real 
prices  and  will  spur  investment  and  job  creation. 

GTE  has  faithfully  and  vigorously  undertaken  to  implement  the  1996  Act.  Among 
other  things: 

GTE  has  opened  up  its  local  exchange  markets  to  competition.  GTE  already  has 
in  place  well  over  200  interconnection  agreements  with  some  70  competitive  local 
exchange  carriers  (CLECs),  and  hundreds  of  other  agreements  are  moving  through 
the  pipeline, 

GTE  is  moving  outside  its  existing  local  service  areas  to  compete  for  customers 
in  the  service  areas  of  neighboring  incumbent  local  exchange  carriers  (ILPXs). 
Neighboring  ILECs  are  also  invading  GTE's  service  areas  to  compete  for  GTE  cus¬ 
tomers. 

GTE  is  offering  long  distance  services  in  all  50  States  and  has  already  brought 
the  benefits  of  increased  competition  in  the  long  distance  market  to  more  than  1.3 
million  American  households  and  businesses.  Like  hundreds  of  other  independent 
local  exchange  carriers,  GTE  was  never  part  of  the  alleged  conspiracy  by  AT&T  to 
leverage  its  local  market  power  into  the  long  distance  market  and  therefore  has 
been  free  to  provide  long  distance  services. 

GTE  is  a  leader  in  providing  additional  high-value  services— such  as  wireless, 
Internet  access,  and  videc — to  its  customers. 

GTE  has  challenged  actions  by  the  FCC  and  other  regulators  that  are  not  faithful 
to  the  1996  Act  and  that  would  undermine  the  development  of  genuine  economic 
competition. 

To  be  sure,  there  have  been  some  obstacles  on  the  road  to  genuine  economic  com¬ 
petition.  Without  doubt,  the  most  serious  of  these  obstacles  has  been  the  FCC,  In 
particular,  the  FCC  has  taken  three  actions  that  threaten  to  thwart  the  emergence 
of  real  competition. 

P'irst,  in  what  may  he  the  most  brazen  power  grab  ever  by  a  federal  agency,  the 
FCC  last  year  attempted  to  usurp  the  pricing  authority  that  the  1996  Act  leaves 
with  state  commissions  and  to  require  GTE  and  other  ILECs  to  hand  over  their  net¬ 
works  and  services  to  their  conr*pctitors  at  bargain-basement  prices.  Had  this  FCC 
power  grab  gone  unchecked,  no  competitor  would  have  had  any  incentive  to  invest 
in  its  own  network  facilities,  since  it  could  always  have  acquired  them  more  cheaply 
from  the  IliEC.  Worse,  the  FCC’s  prices  would  have  created  the  false  facade  of  com¬ 
petition,  as  CLECs  operating  essentially  as  parasites  on  the  existing  network  would 
nave  had  an  artificial  cost  advantage  over  the  ILEC.  Under  such  conditions,  genuine 
economic  competition  in  the  local  telephone  market  would  never  have  developed. 


66 


Fortunately,  GTE,  together  with  a  number  of  States  and  other  ILECs,  successfully 
challenged  the  FCC’s  power  grab  in  the  U.S.  Court  of  Appeals  for  the  Eighth  Cir¬ 
cuit.  It  is  worth  noting,  though,  that  the  FCC  is  using  the  section  271  process — 
which  governs  Bell  operating  company  entiy  into  long  distance — to  seelk  to  cir- 
cumv'ent  the  Eighth  Circuit's  ruling. 

The  second  major  FCC  threat  to  competition  comes  from  the  FCC’s  failure  to  im¬ 
plement  Congress’s  mandate  to  reform  universal  service.  For  decades,  regulators 
have  pursued  the  universal  service  goal  of  afibrdable  telephone  service  for  all  Amer¬ 
icans  by  pricing  certain  services — e.g.,  business  services — above  cost  so  that  basic 
residential  service  could  be  priced  below  cost.  In  the  1996  Act,  Congress  recognized 
that  competition  would  never  come  to  many  residential  markets  unless  this  implicit 
cross-subsidy  were  funded  explicitly,  since  no  one  is  going  to  compete  for  residential 
customers  who  arc  paying  below  cost.  Congress  therefore  mandated  in  section  254 
that  the  FCC  establish  specific,  predictable,  and  sufiicient  mechanisms  to  preserv'e 
and  advance  universal  service. 

The  FCC’s  universal  service  order,  issued  in  May  of  this  year,  utterly  fails  to  sat¬ 
isfy  this  congressional  mandate.  Indeed,  far  from  funding  universal  service  costs  ex¬ 
plicitly,  the  FCC  in  fact  has  stripped  away  from  the  States  hundreds  of  millions  of 
dollars  of  universal  service  support.  The  prospects  for  competition  in  rural  areas  are 
particularly  hard  hit  by  this  FCC  action.  In  addition,  by  leaving  in  place  the  pre¬ 
existing  system  of  implicit  subsidies,  the  FCC  invites  CLECs  to  cherry-pick  high- 
value  customers  and  thereby  exposes  the  universal  service  system  to  the  threat  of 
collapse.  GTE  and  others  will  therefore  again  look  to  the  courts  to  ensure  that  the 
h^CC  does  not  succeed  in  subverting  the  1996  Act. 

Third,  by  sending  the  message  that  it  will  condition  Bell  operating  company  entiy 
into  the  long  distance  markets  on  entry  by  AT&T  and  MCI  (rather  than  carriei's 
generally)  into  the  local  markets,  the  FCC  has  encouraged  AT&T  and  MCI  to  try 
to  game  the  system.  In  order  to  protect  their  long  distance  market  shares  for  as  long 
as  possible,  AT&T  and  MCI  have  made  the  tactical  decision  to  delay  entering  local 
markets,  all  the  while  diverting  attention  by  complaining  that  their  entry  is  being 
impeded.  This  tactical  delay  has,  of  course,  been  reinforced  by  the  fact  that  neither 
company  appears  to  have  its  act  together  to  enter  the  local  market. 

In  sum,  the  FCC  has  refused  to  follow  Congress’s  blueprint  for  developing  vibrant 
competition  in  the  local  and  long  distance  markets. 

Senator  DeWine.  Mr.  Barr,  thank  you  very  much. 

Mr.  Shapleigh. 

STATEMENT  OF  JOHN  C.  SHAPLEIGH 

Mr.  Shapleigh.  Thank  you  very  much,  Mr.  Chairman,  Senator 
Kohl,  Senator  Thurmond.  My  name  is  John  Shapleigh.  I  am  an  ex¬ 
ecutive  vice  president  with  Brooks  Fiber  Properties,  headquartered 
in  St.  Louis.  I  think  my  role  here  today  is  to  represent  the  compa¬ 
nies  that  did  not  even  exist  4  years  ago  but  have  nonetheless  cre¬ 
ated  business  plans  to  build  fiber  optic  networks,  install  switches, 
and  begin  to  compete  with  the  incumbent  telephone  companies  all 
across  the  United  States. 

1  am  here  today  representing  Brooks  Fiber,  headquartered  in  St. 
Louis,  with  networks  in  44  U.S.  cities,  primarily  the  midsized  and 
smaller  markets.  I  am  also  representing  other  facilities-based  com¬ 
petitive  local  exchange  companies,  or  CLEC’s,  that  are  members  of 
the  Association  for  Local  Telecommunications  Services,  or  ALTS. 

I  would  like  to  leave  the  committee  basically  with  four  points, 
and  I  will  expand  briefly  on  each  one.  First  of  all,  the  act  is  work¬ 
ing  for  facilities-based  carriers.  Competition  is  on  the  way  and  the 
act  does  not  need  changing. 

Second,  the  real  key  to  competition  under  the  act  is  the  existence 
of  facilities-based  carriers,  which  the  act  has  helped  out  a  great 
deal. 

Third,  we  do  face  very  real  problems  out  there.  We  face  problems 
with  States,  building  owners,  power  companies.  Our  primary  prob- 
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lems  are  with  the  incumbent  local  monopoly  telephone  companies, 
or  ILEC’s,  as  they  are  sometimes  referred  to. 

And  then,  finally,  there  are  some  solutions,  and  happily,  I  will 
be  able  to  leave  the  committee  having  offered  some  solutions  to  the 
problems  that  we  face,  as  well. 

First  of  all,  the  act  is  working  and  really  does  not  need  any 
change  at  this  particular  time.  I  agree  with  the  earlier  comments 
indicating  that  this  is  a  relatively  long  road  here  and  we  are  only 
18  months  into  it. 

Today,  100,000  or  more  residences  or  businesses  throughout  the 
United  States,  hundreds  of  thousands,  actually  use  telephone  com¬ 
panies  other  than  the  local  monopoly  incumbent  telephone  com¬ 
pany.  This  pales  in  comparison  to  the  tens  of  millions  that  are  still 
on  the  local  phone  company,  but  the  numbers  are  growing.  Hun¬ 
dreds  of  cities,  including  Ohio,  Wisconsin,  and  South  Carolina, 
have  benefited  from  the  investment,  the  billions  of  dollars  that  my 
company  and  others  have  put  into  fiber  optic  networks,  local 
switches,  and  beginning  to  sell  and  market  our  services  to  resi¬ 
dences  as  well  as  businesses. 

In  1998,  it  is  largely  believed  by  industry  observers  that  there 
will  be  over  1  million  customers,  residential  and  business  both, 
that  will  be  using  competitive  local  telephone  companies,  and  the 
key  thing  to  remember  here  is  this  is  just  the  beginning  of  expo¬ 
nential  growth,  in  our  opinion.  In  other  words,  it  is  a  very  capital- 
intensive  business.  It  is  very  complex.  It  takes  a  while  to  get  the 
systems  in  place.  But  once  they  are,  the  ramp-up  can  be  quite  ap¬ 
preciable,  so  that  really  by  the  year  2000,  there  will  be  more  con¬ 
sumers  that  have  a  choice  in  local  service  than  had  a  choice  in  long 
distance  after  a  similar  time  period  in  the  long  distance  industry. 

My  second  major  point  is  that  facilities-based  competition  is  real¬ 
ly  the  key  and  as  you  go  forward  in  observing  progress  under  the 
statute,  I  hope  not  only  will  you  look  at  resale  and  unbundled  ele¬ 
ment  use  but  the  facilities  that  are  being  built  out  there.  After  all, 
it  was  only  after  MCI,  Sprint,  and  WorldCom  built  their  networks 
that  true  competition  with  the  incumbent  in  long  distance  really 
began,  where  consumers  truly  get  lower  prices,  more  innovation, 
more  reliable  networks,  and  more  customer-friendly  service.  There 
is  language  in  the  act  about  facilities-based  competition.  I  believe 
Congress  put  it  in  there  for  a  purpose. 

Now,  what  are  some  of  the  problems  we  are  facing  out  there?  Be¬ 
fore  I  get  to  the  incumbent  telephone  companies,  let  me  just  men¬ 
tion  that  the  cities  across  America  are  extracting  large  fees  from 
competitors  for  merely  placing  our  fiber  networks  in  their  streets 
that  are  not  charged  to  the  incumbent  telephone  companies.  This 
is  a  tremendous  economic  barrier  to  us. 

Building  owners  are  refusing  to  let  the  consumers  in  their  build¬ 
ings  have  the  choice  of  competitors  by  holding  up  a  big  stop  sign 
at  the  door  and  either  not  letting  us  in  or  charging  us  high  prices 
when  the  telephone  company  is  in  without  any  charges. 

Finally,  the  power  companies  have  carefully  read  your  statute 
and  said,  I  am  sorry,  if  you  want  to  go  litigate  it,  that  is  fine.  We 
are  not  going  to  let  you  on  our  poles  or  in  our  conduits,  not  all  of 
them,  but  some  of  them. 
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But  the  primary  problems  are  with  the  regional  Bell  operating 
companies,  where,  let  us  just  take  an  example  of  a  rather  large 
network  outage  caused  by  Ameritech  in  Michigan,  causing  our  cus¬ 
tomers — we  lost  approximately  20,000  calls.  Once  that  happens  to 
a  customer,  what  are  the  chances  they  are  going  to  want  to  con¬ 
tinue  to  use  a  competitor  in  the  future? 

The  actions  of  the  RBOC’s  are  causing  blockages  when  their  cus¬ 
tomers  attempt  to  call  our  customers.  Right  now,  the  RBOC’s  are 
refusing  to  pay  the  competitors  large  amounts  of  money,  that  will 
amount  to  millions  of  dollars,  for  local  traffic  where  they  are  sup¬ 
posed  to,  under  our  contracts  and  the  law,  compensate  us  for  those 
calls.  These  are  calls  to  Internet  service  providers. 

Finally,  there  is  no  parity  in  the  installation  times  between  their 
customers  and  our  customers  in  terms  of  when  we  need  their  role. 

The  solutions,  just  to  be  very  brief,  consist  really  of  stepping  up 
the  efforts  at  the  FCC  and  the  Department  of  Justice.  The  FCC, 
I  think,  got  off  to  a  good  start  with  their  Ameritech  order.  They 
need  to  particularly  focus  on  the  OSS  systems,  the  performance 
standards,  and  enforcement  so  that  after  long  distance  is  granted 
to  an  RBOC,  there  will  not  be  any  backsliding  or  going  back. 

And  then  finally,  when  they  review  future  mergers,  we  think  it 
is  entirely  appropriate  to  do  as  the  FCC  did  with  Bell  Atlantic- 
NYNEX  and  impose  conditions  consistent  with  the  Telecom  Act. 

Again,  thank  you  very  much  for  the  opportunity  to  be  here. 

[The  prepared  statement  of  Mr.  Shapleigh  follows:] 

Phkpahkd  Statkmknt  of  John  C.  Shaplekhi 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  John  Shapleigh.  1  am 
an  Executive  Vice  President  of  Brooks  F'iber  Properties,  Inc.,  based  in  St.  I^ouis, 
Missouri.  I  am  responsible  for  the  corporate  development  and  regulatory  affairs  for 
Brooks  F'iber  and  serv’e  on  the  board  of  directors  and  as  a  past  Chairman  of  the 
Association  for  Local  Telecommunications  Services  (ALTS).  Thank  you  for  the  oppor¬ 
tunity  to  express  to  you  today  the  views  of  Brooks  F'iber  and  other  facilities-based 
competitive  local  exchange  company  (CLEC)  members  of  ALTS  on  the  status  of  local 
telecommunications  competition  under  the  Telecommunications  Act  of  1996,  and  the 
need  for  the  F'CC,  U.S.  Department  of  Justice,  state  regulators  and  courts  to  con¬ 
tinue  to  implement  and  enforce  the  Act,  and  to  vigorously  curtail  the  anti-competi¬ 
tive  behavior  of  the  incumbent  monopoly  local  exchange  telephone  companies 
(ILECs). 

THE  TELECOMMUNICATIONS  ACT  OF  1996  LS  WOKKINCi  AND  DOES  NOT  NEED  TO  HE 

CHANCJED 

In  eighteen  short  months,  the  Telecommunications  Act  of  1996  (the  “Act”)  has 
been  very  successful  in  introducing  the  benefits  of  local  telecommunications  competi¬ 
tion  to  residential  and  business  consumers  across  America  by  establishing  the  nec¬ 
essary  statutory  framework.  The  FCC,  through  its  “trilogy”  of  interconnection,  ac¬ 
cess  reform  and  universal  service  reform  orders,  and  the  states,  through  their  CLEC 
certifications  and  cost  proceedings,  have  now  also  established  the  regulatory  frame¬ 
work  under  the  Act. 

Prior  to  passage  of  the  Act,  the  development  of  local  telecommunications  competi¬ 
tion  had  progressed  slowly  with  state  regulatory  support,  particularly  in  New  York, 
Michigan,  Illinois,  California  and  other  early-adopting  states,  as  well  as  under  the 
under  the  1993  and  1994  “interconnection  decisions”  of  the  FCC.  Competitive  fiber 
optic  networks  were  being  built  and  dedicated  local  transport  services  and  private 
netw’ork  services  were  being  provided,  mainly  to  large  long  distance  interexchange 
carriers  (IXCs),  large  corporate  customers,  universities  and  governments. 

However,  no  competitor  had  begun  the  widespread  deployment  of  the  local  switch¬ 
es  necessary  to  bring  the  benefits  of  competition  to  smaller  businesses  and  residen¬ 
tial  consumers.  Not  many  states  had  authorized  competitive  local  services,  including 
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“plain  old  telephone  service”  (POTS),  and  the  incumbent  monopolies  were  very  effec¬ 
tive  in  blocking  the  development  of  local  competition. 

Competitors  only  had  access  to  early  stage  equity  capital  from  venture  capital  in¬ 
vestors  and  relatively  small  amounts  of  d^t  from  equipment  vendors  eager  to  sell 
their  equipment.  Only  two  companies  had  access  to  the  public  markets.  Invested 
capital  and  total  competitor  revenues  amounted  to  only  a  few  hundred  million  dol¬ 
lars  in  a  total  local  telecommunications  market  of  over  $90  billion. 

Today,  hundreds  of  thousands  of  residential  and  business  customers  in  selected 
areas  have  a  real  choice  for  their  local  telephone  service  and  can  elect  to  purchase 
lower  cost,  higher  quality,  more  reliable  and  more  customer  friendly  local  telephone 
services  from  the  new  competitors,  despite  the  numerous  anti-competitive  actions  of 
the  incumbent  monopoly  telephone  companies. 

Recent  industry  analyst  reports  illustrate  that  more  than  a  dozen  CLECs  now 
provide  local  dial  tone  POTS  and  other  services  to  hundreds  of  thousands  of  residen¬ 
tial  and  business  customers  across  the  country. 

Some  customers  are  served  entirely  “on  net”,  meaning  that  the  customer  is 
reached  entirely  over  the  new  entrant’s  fiber  optic  network  and  switch.  Other  cus¬ 
tomers  are  reached  through  a  combination  of  the  new  entrant’s  facilities  together 
with  the  ILEC’s  unbundled  network  elements  (UNEs),  principally  “unbundlecf  local 
loops”,  which  are  the  connections  from  the  ILEC  central  office  (where  the  ILEC  local 
switch  is  located)  to  the  customer  premise.  Finally,  customer  are  also  reached 
through  “total  service  resale”  of  the  ILECs  local  services,  where  only  the  ILEC  facili¬ 
ties  are  used  to  access  the  customer  at  a  discount  from  the  ILEC  retail  rate,  with 
the  new  entrant  being  the  billing  party  to  the  customer. 

CLEC  customers  generally  receive  their  local  service  at  lower  rates  and,  if  the 
CLEC  is  facilities-bascd,  will  experience  higher  quality,  more  reliable  and  friendlier 
customer  service,  all  of  which  is  necessary  for  the  new  entrant  to  provide  if  it  is 
to  succeed  in  winning  over  the  ILEC  customers. 

While  not  yet  highly  visible  to  the  public,  its  elected  representatives  and  the  FCC, 
the  huge  positive  impact  of  this  lanamarK  legislation  is  already  being  seen  in  hun¬ 
dreds  of  u.S.  cities,  large  and  small,  ranging  from  New  York  City,  Chicago  and  San 
Francisco  to  Springfield,  Massachusetts,  Grand  Rapids,  Michigan  and  Fresno,  Cali¬ 
fornia. 

Major  cities  (MSAs  1-25)  have  two,  three  and  sometimes  four  or  more  CLECs  con¬ 
structing  netw'orks,  installing  switches  and  selling  competitive  services.  Mid-size  cit¬ 
ies  (MSAs  26-75)  have  at  least  one,  often  two  and  sometime  three  CLECs  in  oper¬ 
ation  or  under  construction.  Even  smaller  cities  (MSAs  75-125)  generally  have  at 
least  one  new  entrant  building  a  competitive  network. 

In  the  more  rural  areas  of  Iowa  and  middle  Illinois,  one  of  the  nation’s  more  suc¬ 
cessful  competitive  long  distance  entrepreneurs  is  now  providing  competitive  local 
service  as  well,  initially  by  reselling  the  ILEC  and  soon  through  newly  constructed 
facilities. 

If  one  looks  below  the  surface,  it  can  be  seen  that  the  facilities-based  competitive 
local  exchange  companies  (CLECs),  including  Brooks  Fiber  and  other  members  of 
ALTS,  are  busy  Duilding  the  thousands  of  miles  of  fiber  optic  networks  and  install¬ 
ing  the  hundreds  of  switches  that  will  cause  the  exponential  growth  in  competitive 
local  telecommunications  competition  that  is  about  to  explode  around  the  United 
States,  so  that  by  1998,  just  two  years  after  the  Act  was  passed,  over  one  million 
residential  and  business  consumers  will  have  local  telephone  service  from  a  com¬ 
pany  other  than  the  incumbent  telephone  company. 

The  FCC's  fiber  deployment  reports  show  tens  of  thousands  of  route  miles  of  non- 
ILEC  local  fiber  cable  have  already  been  deployed,  with  more  going  in  every  day. 
This  deployment  is  accelerating,  not  slowing  down.  In  addition  to  CLECs,  electric 
companies,  cable  TV  companies  and  even  some  cities  are  installing  fiber  optic  tele¬ 
communications  cable  at  an  ever-increasing  rate. 

Industry  analysts  reports  indicate  the  new  entrants  should  have  over  one  million 
customers  by  as  early  as  next  year.  While  this  is  a  relatively  small  number  com¬ 
pared  to  the  millions  of  ILEC  customers,  it  represents  the  beginning  of  exponential, 
not  straight  line,  growth. 

This  number  will  ramp  up  very  quickly  to  many  millions,  so  that  five  years  after 

f)assage  of  the  Act,  more  residential  and  business  consumers  will  have  competitive 
ocal  service  than  had  competitive  long  distance  service  after  a  similar  period  of 
competition  in  that  industry. 

This  exponential  growth  will  lead  to  a  very  rapid  ramp  up  in  non-ILEC  customers 
in  1998  and  beyond  There  is  every  reason  to  believe  that  the  CLECs  will  grow  even 
more  quickly  than  the  long  distance  competitors  over  a  decade  ago,  primarily  due 
to  the  of  Congress  in  passing  the  Act,  which  made  local  competition  the  offi¬ 

cial  law  of  the  land  and  mandated  federal  and  state  regulators  and  courts  to  take 
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actions  that  will  facilitate  the  rapid  growth  of  competitive  local  telecommunications 
services. 


THE  KEY  IS  “FACILITIES-DASED”  COMPETITION  UNDER  THE  ACT 

In  particular,  the  Act  has  allowed  the  facilities-based  competitors  to  raise  billions 
of  dollars  and  install  thousands  of  miles  of  state  of  the  art  digital  fiber  optic  net¬ 
works,  and  hundreds  of  local  dial  tone  telephone  switches,  in  order  to  compete  with 
the  ILECs,  including  the  regional  Bell  operating  companies  (RBOCs)  and  GTE. 

Prior  to  passage  of  the  Act,  CLECs  were  able  to  raise  over  one  billion  dollars, 
based  on  the  actions  of  a  few  forward-looking  state  regulators  and  the  FCC  inter¬ 
connection  decisions. 

After  the  Act  became  law,  competitors  have  been  able  to  raise  between  over  $10 
billion  for  network  construction,  switch  deployment  and  the  sales,  marketing  and 
operating  expenses  necessary  to  begin  to  compete  with  the  ILECs.  While  this  is  still 
a  relatively  small  amount  compared  to  the  ILEC  investment  of  well  over  $100  bil¬ 
lion,  it  is  also  just  the  beginning  of  exponential  growth  in  fund  raising  capability, 
if  the  Act  is  implemented  properly  by  the  FCC  and  state  regulators. 

I.anguage  carefully  placed  in  the  Act  by  Congress  recognizes  the  importance  of  fa¬ 
cilities-based  local  competition,  as  opposed  to  simple  resale  of  the  ILEC  unbundled 
network  elements  or  end  to  end  services,  which  is  also  permitted  under  the  Act. 
Just  as  in  the  long  distance  industry,  true  choice,  lower  prices  and  higher  quality 
local  networks  and  services  can  only  really  occur  when  there  exists  a  choice  in  facili¬ 
ties.  It  was  only  after  MCI,  Sprint  and  WorldCom  built  their  own  networks,  in  addi¬ 
tion  to  AT&Ts,  that  the  true  benefits  of  competition  became  available  to  the  na¬ 
tion’s  residential  and  business  consumers. 

The  Act  contemplates  three  methods  by  which  new  local  telephone  competitors 
can  access  their  customers.  First,  a  new  competitor  can  build  its  own  network  all 
the  way  out  to  a  customer  and  serve  that  customer  entirely  with  its  own  network, 
except  in  cases  where  the  customer  calls  an  ILEC  customer,  in  which  case  the  call 
is  handed  off  to  the  ILEC  through  interconnection  facilities  for  termination  on  the 
ILEC  network. 

Second,  a  new  competitor  can  order  “unbundled  network  elements”  (UNEs)  from 
the  ILEC  to  reach  its  customers.  At  Brooks  Fiber,  we  not  only  build  our  own  net¬ 
work  out  to  our  own  customers,  but  also  to  most  of  the  ILEC  central  offices,  which 
are  locations  spread  throughout  a  metropolitan  area  where  the  ILEC  has  its  own 
switches.  We  tnen  “collocate”  inside  the  iLEC's  central  offices,  as  permitted  under 
the  Act,  and  can  then  access  its  customers  through  the  ILEC’s  “unbundled  loops” 
which  are  the  copper  wire  pairs  or  fiber  optic  connections  from  the  ILEC’s  central 
office  out  to  the  customer  premises. 

Third,  a  new  competitor  can  engage  in  “total  service  resale”  (TSR)  of  the  ILECs 
end  to  end  service,  using  none  of  its  own  facilities,  but  becoming  the  billing  company 
to  their  customers. 

In  the  early  days  of  long  distance,  there  were  many  companies  that  merely  resold 
the  incumbent’s  WATS  and  other  bulk  services.  While  this  did  help  cause  the  ap¬ 
pearance  of  competition,  consumers  only  realized  a  small  portion  of  the  benefits  of 
competition  because,  after  all,  it  was  really  just  the  same  service  that  they  had  re¬ 
ceived  before,  just  billed  from  a  new  company. 

With  truly  facilities-based  local  competition,  consumers  have  a  choice  of  a  com¬ 
pletely  different  company  with  a  completely  different  network,  prices  become  more 
competitive  more  quickly,  and  carriers  compete  on  reliability,  innovation  and  friend¬ 
ly  customer  service. 

CURTAILMENT  OK  RBOC  ANTI-COM PKTITiVE  BEHAVIOR  BY  THE  FCC  AND  STATLkS  IS 

NEEDED 

The  Act  is  working  and  does  not  need  to  be  changed.  Yet,  there  are  still  barriers 
that  need  to  be  surmounted  for  local  competition  to  reach  the  potential  created  by 
the  Act. 

States  (through  their  cities  and  counties),  power  companies  and  building  owners 
continue  to  discriminate  against  new  entrants  by  imposing  fees  and  other  require¬ 
ments  that  are  not  imposed  on  the  incumbent  telephone  companies.  All  of  the  in¬ 
cumbent  monopoly  telephone  companies,  including  in  particular,  GTE  which  already 
has  long  distance  authority,  and  U.S.  West  which  apparently  is  less  interested  in 
long  distance,  engage  in  regulatory  and  judicial  gamesmanship,  as  well  as  non- 
compliance  with  interconnection  agreements  and  provisions  of  the  Act. 

States,  through  their  cities  and  counties,  impose  charges  on  CLECs  which  in  some 
cases  are  far  higher  than  those  imposed  on  ILECs  operating  in  the  very  same  com- 
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munity.  At  Brooks,  we  have  had  to  pay  so-called  franchise  fees  of  over  5  percent 
when  the  local  telephone  company  is  paying  nothing  for  access  to  city  streets. 

In  addition,  cities  sometimes  impose  buudout  and  other  rcouirements  on  CLECs 
that  are  not  imposed  on  ILECs,  and  require  portions  of  the  CLECs  fiber  optic  cable 
asset  to  be  provided  to  the  city  for  its  own  use.  This  discrimination  by  cities  can 
make  it  prohibitive  for  a  CLEG  to  enter  a  market  or,  once  its  enters,  to  compete 
fairly  with  the  ILEC. 

In  addition,  despite  very  clear  language  in  the  Act  which  requires  electric  compa¬ 
nies  to  make  their  poles  and  conduits  available  to  CLECs,  they  simply  refuse,  know¬ 
ing  that  the  expense  and  delay  of  a  regulatory  or  court  battle  will  deter  a  CLEC 
from  insisting  on  this  nondiscriminatory  access  which  the  Act  requires.  In  some 
cases,  the  electric  company  appears  to  be  discriminating  in  favor  of  its  own  tele¬ 
communications  subsidiary,  likely  a  violation  of  antitrust  Taws. 

Therefore,  what  is  needed  is  for  the  Congress,  the  FCC,  state  commissions  and 
courts  to  “just  say  NO”  to  the  RBOCs  and  other  monopoly  telephone  companies  in 
three  ways. 

Never  has  a  proper  role  for  government  been  so  clear.  The  new  competitors,  with 
no  market  power,  cannot  yet  impose  market  discipline  on  the  monopoly  telephone 
companies.  Just  as  it  was  entirely  proper  and  necessary  for  the  government  to  con¬ 
trol  the  pricing  and  conduct  of  these  monopolies  when  they  were  the  only  providers 
of  local  telephone  services,  it  remains  entirely  proper,  and  very  necessary,  for  the 
government  to  continue  strong  oversight  of  these  monopolies  until  they  lose  market 
power — i.e.,  “demonopolization  before  deregulation” — and,  in  the  case  of  the  RBOCs, 
no  entry  into  long  distance  until  they  have  met  the  requirements  of  the  Act  and 
have  stopped  their  anti-competitive  conduct. 

The  first  “no”  is  “No,  you  have  not  lived  up  to  either  the  spirit  or  letter  of  the 
Act  with  your  violations  of  interconnection  agreements,  anti-competitive  activity 
and,  in  some  cases,  even  violations  of  federal  and  state  antitrust  laws.” 

One  RBOC  Chairman  and  CEO  has  publicly  declared  war  on  the  Act  bv  belatedly 
challenging  its  constitutionality  more  than  one  year  after  its  passage.  One  has  to 
wonder  what  message  is  being  delivered  to  the  employees  of  that  company — cooper¬ 
ate  and  comply  with  the  spirit  and  intent  of  the  Act — or  defy  it? 

Brooks  Fiber  has  had  to  sue  RBOCs  for  breaching  interconnection  and  other 
agreements  that  the  RBOCs  voluntarily  entered  into!  While  Brooks  has  experienced 
success  with  the  regulators  and  courts  in  these  situations,  our  experience  is  that  the 
RBOCs  frequently  “game  the  process”  by  requiring  competitors  to  incur  the  expense 
and  delay  of  commission  and  court  proceedings. 

Virtuallv  every  RBOC  is  currently  violating  its  interconnection  agreement  with 
Brooks  Fiber  and  other  CLPXs  by  failing  to  pay  reciprocal  compensation  on  Internet 
Service  Provider  (ISP)  traffic,  despite  that  fact  that  all  state  commissions  that  have 
ruled  on  the  issue  have  found  it  to  be  local  traffic  for  which  local  reciprocal  com¬ 
pensation  must  be  paid. 

This  concerted  pattern  of  conduct  among  the  RBOCs  goes  beyond  a  mere  violation 
of  their  voluntary  agreements,  however.  It  is  so  highly  anti  competitive  that  it  ap¬ 
pears  to  be  a  violation  of  federal  and  state  antitrust  laws.  It  is  a  case  of  a  monopoly 
doing  the  one  thing  clearly  designed  to  injure  a  new  entrant — withholding  of  mil¬ 
lions  of  dollars  which  it  owes  in  order  to  economically  injure  the  new  entrant  and 
reduce  its  ability  to  raise  additional  capital  and  become  a  more  effective  competitor. 

These  facts,  as  well  as  those  underlying  the  recent  private  antitrust  lawsuit  by 
Electric  Lightwave  against  U.S.  West,  may  lead  this  committee,  other  congressional 
committees  dealing  with  the  nation’s  antitrust  laws,  the  Department  of  Justice 
(DOJ)  or  state  attorneys  general  to  consider  informal  or  formal  investigations  into 
RBOC  and  other  ILEC  anti  competitive  behavior. 

In  addition,  DOJ  and  the  F'CC  should  consider  imposing  conditions  on  GTE  and 
other  ILECs  in  the  event  of  future  mergers,  in  order  to  further  the  purposes  of  the 
Act,  such  as  a  requirement  to  comply  with  the  provisions  of  Section  271  of  the  Act, 
similar  to  the  FCC’s  conditions  on  the  Bell  Atlantic/Nynex  merger. 

The  second  “no”  is  “No,  you  cannot  go  into  the  long  distance  business  until  you 
have  met  the  requirements  of  the  Act,  honored  your  agreements  and  ceased  these 
anti-competitive  activities.” 

It  is  simply  beyond  comprehension  how  the  RBOCs  can  expect  approval  to  enter 
the  long  distance  business  when  they  are  not  doing  what  the  Act  reouires  and  what 
their  interconnection  agreements  require,  in  addition  to  other  highly  anti-competi- 
tive  activity  designed  to  cripple  or  slow  the  development  of  local  competition. 

The  FCC’s  order  rejecting  Ameritech’s  entry  into  long  distance  in  Michigan  was 
a  cood  step  forward  in  further  spelling  out  the  requirements  of  the  Act.  However, 
folTow-up  by  the  FCC  is  critical,  especially  with  respect  to  operational  support  sys¬ 
tems  (OSS),  performance  standards  and  measurement,  enforcement  and  the  stand- 
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ard  under  which  it  is  in  the  public  interest  for  an  RBOC  to  enter  the  long  distance 
business.  We  hope  the  FCC  works  with  the  states  on  these  matters,  in  order  to 
avoid  the  costly,  delaying  elTects  of  court  appeals. 

Should  Amcritech  and  other  RBOCs  be  allow'ed  into  long  distance  when  they  have 
hindered  and  delayed  local  competitors?  When  they  discriminate  against  the  new 
entrants  and  their  customers?  When  their  own  actions  lead  to  major  blockages  and 
outages  for  the  customers  of  competitors?  When  they  are  withholding  millions  of  dol¬ 
lars  in  reciprocal  compensation  payments  to  competitors  despite  the  fact  that  sev¬ 
eral  state  commissions  have  conaemned  this  practice? 

Even  when  Amcritech  or  other  RBOCs  meet  the  so-called  M-point  checklist,  they 
must  meet  the  other  requirements  of  the  Act  as  well,  including  the  public  interest 
test.  It  simply  cannot  be  in  the  public  interest  to  allow  RBOCs  to  enter  a  new  mar¬ 
ket  that  they  wish  to  enter  as  long  as  they  arc  defeating  the  purposes  of  the  Act 
by  opposing  local  competition  in  practice,  despite  what  they  may  claim  in  public. 

Ana  the  third  “no”  is  “No,  we  will  not  amend  the  Telecommunications  Act  and 
change  the  rules  in  mid-stream,  which  would  jeopardize  the  huge  investment  al¬ 
ready  made  by  the  new  entrants.” 

CLECs  ancf  other  competitors  have  in  good  faith  invested  billions  of  dollars  in 
local  telephone  networks  and  switches,  in  order  to  fulfill  the  goal  of  facilities-based 
competition  in  local  telecommunications  markets.  Most  CLECs  are  not  yet  to  cash 
flow  break  even,  and  need  to  accomplish  the  original  objectives  in  their  business 
plans  before  Congress  or  the  regulators  change  the  niles. 

Congress  should  be  extremely  skeptical  ofrequests  to  change  a  finely  tuned  and 
well-balanced  statute,  simply  because  its  proper  enforcement  is  allegedly  causing 
discomfort  to  one  or  more  of  the  aflected  parties. 

Other  positive  developments  today  include  state  regulatory  action  on  local  tele¬ 
phone  customer  balloting  set  for  1998  in  Connecticut  and  the  “fresh  look”  opportuni¬ 
ties  for  consumers  in  Ohio.  These  and  other  competition-friendly  actions  should  be 
adopted  throughout  the  country  as  soon  as  possible. 

In  1998,  Connecticut  consumers  will  be  able  to  vote  for  their  choice  of  local  tele- 

f)hone  service  provider,  just  as  in  the  last  decade  they  were  able  to  vote  on  their 
ong  distance  provider.  In  Ohio,  consumers  that  have  been  locked  up  by  the  incum¬ 
bent  monopoly  into  long  term  local  service  agreements  wiji  be  able  to  take  a  “fresh 
lcK)k”  once  competition  becomes  available,  without  imposition  of  the  normal  onerous 
ILEC  financial  penalties. 

In  Connecticut  and  New  York,  two  ILECs  have  been  separated  into  a  network 
company  and  a  retail  telephone  company,  with  the  idea  that  the  network  company 
must  treat  all  competitors  with  parity,  including  the  retail  company.  While  there 
are  many  risks  with  this  approach  if  not  implemented  properly,  we  hope  that  other 
ILECs  and  state  regulators  look  a  this  option. 

THK  ACT  IS  SUFKICIKNT— -ACTIVK  FCC,  STATK  ItFCUI.ATOU  AND  .JUDICIAL  KNFOKCKMKNT 

IS  NFKDKI) 

The  Act  has  established  a  necessary  and  sufllcient  statutory  framework.  What  is 
needed  now,  in  addition  to  more  time  for  competitors  to  enter  a  market  that  has 
been  a  monopoly  for  over  100  years,  is  for  the  FCC,  DOJ,  state  regulators  and 
courts  to  force  the  RBOCs  and  other  monopoly  telephone  companies  to  comply  with 
the  spirit  and  letter  of  the  Act. 

Members  of  Congress,  the  FCC  and  state  commissions  should  be  proud  of  the  leg¬ 
islative  and  regulatory  framew'ork  that  they  have  established,  which  has  allowed 
local  telecommunications  competition  to  blossom  in  just  eighteen  short  months  since 
the  passage  of  the  Act.  With  speedy  additional  FCC,  DOJ  and  slate  regulatory  im¬ 
plementation  and  enforcement  actions  in  the  next  few  years,  local  telephone  com¬ 
petition  will  grow  more  robust,  become  irreversible  and  provide  virtually  all  residen¬ 
tial  and  business  consumers  with  the  competitive  choice  in  local  telephone  services 
that  Congress  intended. 


John  C.  Siiaplkk;!!,  Exkcutivk  Vick  Pkksidknt—Rkculatoky  and  CoupoitATK 
Dkvklopmknt,  Brooks  Fiiikr  Propkrtiks,  Inc.,  St.  Loui.s,  MO 

Mr.  Shaplcigh  has  been  Executive  Vice  President  in  charge  of  Brooks  Fiber’s  regu¬ 
latory  and  corporate  development  activities  since  its  formation  in  Novcrtlber  1993. 
Brooks  Fiber  is  a  competitive  local  exchange  company  (CLECl  which  how  has  state 
of  the  art  SONET  digital  fiber  optic  nctw'orks  and  local  telephone  switches  in  oper¬ 
ation  or  under  development  in  44  U.S.  cities  in  21  stales. 

Mr.  Shapleigh  has  22  years  of  entrepreneurial,  management,  regulatory,  govern¬ 
ment  policy  and  legal  experience.  He  is  the  immediate  past  Chairman  and  pre- 
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viously  served  for  two  years  as  President  of  the  Association  for  Local  Telecommuni¬ 
cations  Services  (ALTS),  the  national  trade  association  for  local  telecommunications 
companies.  He  also  served  for  one  year  as  Associate  Administrator  of  the  National 
Telecommunications  and  Information  Administration  (NTIA)  in  the  U.S.  Depart¬ 
ment  of  Commerce,  a  key  federal  telecommunications  policy  position  where  he  di¬ 
rected  NTIA  TELECOM  2000:  Charting  the  Course  lor  a  New  Century,  a  com¬ 
prehensive  review  of  18  telecommunications,  mass  media  and  information  indus¬ 
tries,  including  telephone,  television  and  cable  television;  three  years  as  Vice  Presi¬ 
dent  and  General  Counsel  of  LDX  Net  and  WilTel,  develcmers  of  regional  fiber-optic 
telephone  networks,  positions  involving  the  negotiation  of  over  $100  million  in  cfebt 
financing  agreements  and  oversight  of  all  federal,  state  and  local  re^latoty  mat¬ 
ters;  and  three  years  as  Commissioner,  then  Chairman,  of  the  Missouri  Public  Serv¬ 
ice  (Commission. 

He  has  an  A.B.  degree  from  Dartmouth  College  (Senior  Honors)  and  a  J.D.  degree 
from  the  Washington  University  School  of  Law  (Law  Quarterly).  He  is  a  recipient 
of  the  President's  Award  of  the  Missouri  Bar  Association. 


Brooks  Fibkr  Properties,  Inc.,  St.  Louis,  MO 

Brooks  Fiber  Properties,  Inc.  (BFP)  is  one  of  the  leading  competitive  local  ex¬ 
change  companies  (uLECs)  in  the  United  States,  providing  of  competitive  local  tele¬ 
communications  services  in  numerous  mid-sized  U.S.  cities.  Formed  just  four  years 
ago,  Brooks  Fiber  is  among  the  fastest  growing  and  financially  strongest  in  the  mar¬ 
ketplace.  With  fiber  optic  networks  in  operation  or  under  development  in  44  metro¬ 
politan  areas  in  21  states  across  the  country,  competing  directly  with  the  regional 
Bell  operating  companies,  BFP  is  on  target  for  reaching  the  goal  to  be  in  at  least 
50  markets  by  the  end  of  1998, 

BFP  is  a  public  company  traded  on  the  NASDAQ  under  BFPT.  BFP  was  founded 
by  Robert  A.  Brooks  to  build  and  operate  fiber  optic  networks  required  by  the  con¬ 
vergence  of  voice,  data,  video  and  computer  technologies.  The  company  was  created 
to  meet  the  high  speed  digital  transmission  needs  of  residential  and  business  cus¬ 
tomers  into  the  next  century. 

Brooks  Fiber  Properties’  mission  is  to  provide  residential,  business,  government 
and  carrier  customers  with  a  broad  array  of  innovative  voice,  data  and  video  tele¬ 
communications  solutions  on  the  company's  state-of-the-art  digital  fiber-optic  net¬ 
works  and  local  telephone  switches,  backed  by  the  highest  quality  customer  service. 
The  Company’s  telecomniunications  services  are  provided  over  digital  SONET  fiber 
optic  networks  which  employ  advanced,  redundant  electronics  and  dual  path  archi¬ 
tecture  to  ensure  reliable  and  secure  telecommunications.  BFR’s  networks  are  mon¬ 
itored  24  hours  a  day,  seven  days  a  week  through  the  Company's  network  oper¬ 
ations  and  control  centers  in  St.  Louis,  Missouri  and  Grand  Rapids,  Michigan. 

The  Company's  diverse  product  line  includes  the  most  reliable  high-capacity  serv¬ 
ices  on  the  market,  such  as  fiber-based  self-healing  metropolitan  area  networks,  pro¬ 
viding  economical  voice,  video  and  data  connections,  broadband  video  conferencing, 
native-speed  LANAVAN  interconnection,  ATM,  frame  relay  and  local  exchange 
switchea  services,  including  local  telephone  dial  tone  services. 

Senator  DeWine.  Mr.  Shapleigh,  thank  you  very  much. 

Mr.  Kimmelman. 

Senator  THURMOND.  Mr.  Chairman. 

Senator  DeWine.  Senator  Thurmond. 

Senator  THURMOND.  I  have  been  called  back  to  my  ofTice.  I  have 
a  few  questions  and  I  will  submit  them  for  the  record. 

Senator  DeWine.  We  will  submit  those  to  the  witnesses.  Thank 
you  very  much. 

[The  questions  of  Senator  Thurmond  appear  in  the  appendix.] 

STATEMENT  OF  GENE  KIMMELMAN 

Mr.  Kimmelman.  Thank  you,  Mr.  Chairman,  Senator  Kohl.  On 
behalf  of  Consumers  Union,  I  appreciate  the  opportunity  to  testify 
and  I  appreciate  you  holding  hearings  on  the  Telecommunications 
Act  because,  unlike  my  colleagues  here  this  afternoon,  consumers 
are  not  so  optimistic  about  what  is  happening. 
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Consumers  are  not  getting  what  they  were  promised.  They  are 
getting  things  like  this.  This  is  a  Baltimore  Sun  article  from  the 
other  day  saying  cable  rates  are  going  up  $3.10  a  month  in  Novem¬ 
ber,  a  10-percent  increase.  Consumers  nave  seen  cable  bills  go  up 
almost  12  percent  since  February  1996,  when  this  law  was  enacted, 
greater  rate  increases  in  real  terms  than  ever  before  in  history. 

Consumers  in  many  States  have  been  threatened  with  local  rate 
increases,  and  in  the  first  year  of  this  law,  in  1996,  long-distance 
rates  in  the  basic  schedule  went  up  faster  than  they  had  in  the  3 
previous  years.  Some  of  that  has  been  undone  this  year  by  the  FCC 
by  reducing  that  rate  increase,  but  that  is  hardly  a  major  decrease, 
as  was  promised. 

The  broad-based  competition  that  all  of  you  heard  about,  that  is 
nowhere  in  sight,  and  it  is  not,  as  Mr.  Barr  says,  a  question  of  the 
pace.  Part  of  the  problem  is  that  we  may  be  going  backward,  not 
forward. 

Every  industry,  as  you  know,  comes  up  here  and  exaggerates 
when  they  want  legislation  passed.  That  is  not  new,  but  tnis  set 
of  industries  may  top  them  all.  I  do  not  recall  the  Bell  companies 
coming  before  this  committee  or  the  rest  of  Congress  saying  Pacific 
Telesis  and  SBC  were  going  to  get  married  when  you  passed  this 
law,  that  Bell  Atlantic  and  NYNEX  had  a  prenuptial  agreement.  I 
recall  them  saying  there  were  going  to  be  seven  new  long-distance 
competitors  if  you  move  forward.  That  is  what  I  recall. 

I  do  not  recall  the  two  largest  cable  companies,  TCI  and  Time 
Warner,  that  serve  more  than  half  of  all  subscribers  in  the  country 
to  cable  and  own  the  lion’s  share  of  programming,  saying  that  they 
were  going  to  get  together,  bridge  through  Ted  Turner,  and  they 
were  going  to  create  a  giant  venture,  basically  amalgamate  their 
power,  and  raise  cable  rates  three  times  faster  than  inflation.  I  do 
not  recall  that.  I  recall  them  saying,  we  are  the  other  wire.  We  are 
going  to  compete  with  the  phone  companies. 

And  I  do  not  recall  the  long-distance  companies  saying  that  the 
only  way  to  make  money  in  this  business  was  by  merging  with  a 
Bell  company.  I  do  not  recall  that  at  all.  I  recall  them  coming  up 
here  saying,  we  are  going  to  make  major  investments  in  the  local 
phone  market. 

Sure,  sometimes  market  conditions  change,  especially  in  a  dy¬ 
namic  industry  like  telecommunications,  but  look  at  the  market. 
Computer  prices,  down.  Fiber  optics,  down.  Switches,  down.  Look 
at  the  market  in  general.  Could  it  be  more  stable?  Could  it  be 
doing  any  better  than  anyone  would  have  expected?  There  is  no 
market  shakeup  here  that  is  leading  to  them  backtracking. 

I  am  afraid,  Mr.  Chairman  and  Senator  Kohl,  that  Congress  was 
scammed  a  bit  by  a  lot  of  telecommunications  companies  that 
wanted  rules  relaxed,  that  wanted  ownership  limits  extinguished, 
not  to  compete  but  to  amalgamate  their  power  and  expand  their 
monopoly  markets. 

Mr.  John  Malone,  CEO  of  TCI,  said  to  the  Wall  Street  Journal 
this  year,  and  I  am  quoting  Mr.  Malone, 

If  you  read  our  annual  report  last  year,  you  would  think  we  are  Vs  data,  Vs  tele¬ 
phone,  and  Vs  video  entertainment,  instead  of  100  percent  video  entertainment  and 
two  experiments. 

The  Journal  reporter  goes  on  to  say. 
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With  the  zeal  of  a  convert,  he  has  a  new  sermon.  “The  old  cable  industry  is  a  per¬ 
fectly  good  business  to  be  in  and  should  not  be  penalized  for  failing  to  deliver  on 
its  promises,”  he  says.  Moreover,  telephone  companies  have  retreated  as  video  com¬ 
petitors  to  focus  on  the  long-distance  business. 

That  is  from  the  Wall  Street  Journal. 

Well,  this  tactic  of  switch-and-bait  seems  to  have  succeeded  be¬ 
cause  along  domes  Rupert  Murdoch  who  says,  I  want  to  compete 
with  the  cable  industry.  I  am  going  to  take  them  on.  I  testified 
with  him  April  10  in  the  Senate  Commerce  Committee  and  this  is 
what  he  said  to  the  committee. 

SKY  plans  to  come  to  market  this  fall.  Up-front  costs  will  be  low.  We  will  compete 
head-on  with  cable.  SKY  will  overcome  its  most  difilcult  hurdle,  will  bring  viewers 
their  local  broadcast  stations  as  part  of  a  basic  package,  will  invest  $3  billion  in  cap¬ 
ital  to  bring  consumers  a  better  choice  now. 

It  is  fall.  SKY  is  gone.  There  is  no  competition.  SKY  is  nowhere 
in  sight.  Mr.  Murdoch  has  joined  with  the  cable  companies  on  a 
satellite  venture,  combining  licenses,  buying  new  programming, 
getting  carriage  of  his  programming.  He  is  happy,  but  consumers 
get  no  competition. 

So,  Mr.  Chairman,  this  is  what  we  believe  consumers  need  with 
this  kind  of  market  entrenchment  rather  than  competition  develop¬ 
ment.  We  need  tough  antitrust  enforcement,  much  tougher  than 
what  we  have  seen  so  far  from  the  Antitrust  Division.  We  need 
vigilant  FCC  oversight.  We  need  a  crackdown  on  the  video  busi¬ 
ness,  cable  companies  particularly,  much  more  than  what  we  have 
seen  from  the  FCC.  We  need  to  put  a  lid  on  cable  rates.  We  need 
to  stop  monopolistic  practices  and  we  need  to  jump-start  true  com¬ 
petition. 

We  need  you  in  Congress  to  finetune  the  1996  act,  freeze  cable 
rates,  put  an  end,  put  a  moratorium  to  mergers  among  the  telecom 
giants  so  consumers  have  some  fair  chance  of  seeing  some  competi¬ 
tion  develop.  Thank  you. 

[The  prepared  statement  of  Mr.  Kimmelman  follows:] 

PHh:i»AHKn  Statkmknt  of  Gknk  Kimmflman 

INTRODUCTION 

More  than  18  months  after  enactment  of  the  Telecommunications  Act  of  1996,’ 
many  of  the  promises  that  were  designed  to  justify  telecommunications  deregulation 
have  disappeared,  and  many  of  the  expectations  created  by  the  law  remain  unmet. 
Major  industry  players  have  reneged  on  self-serving  predictions,  leaving  consumers 
at  risk  of  paying  inflated  prices  to  companies  that  disregard  the  competitive  “green 
light”  signal  that  Congress  sent  them.  Consumers  Union ^  believes  consumers  will 
come  out  losers  under  the  Telecommunications  Act  unless  Congress,  antitrust  en¬ 
forcement  agencies  and  regulators  fine-tune  and  vigorously  enforce  mechanisms  de¬ 
signed  to  bring  consumers  the  fruits  of  competition. 


»  Public  Law  104-104,  1 10  Stat.  56  ( 1996). 

2 Consumers  Union  is  a  nonprofit  membership  organization  chartered  in  1936  under  the  laws 
of  the  State  of  New  York  to  provide  consumers  with  information,  education  and  counsel  about 
goods,  services,  health,  and  personal  finance;  and  to  initiate  and  cooperate  with  individual  and 
group  efforts  to  maintain  and  enhance  the  quality  of  life  for  consumers.  Consumers  Union’s  in¬ 
come  is  solely  derived  from  the  sale  of  Consumer  Reports,  its  other  publications  and  from  non¬ 
commercial  contributions,  grants  and  fees.  In  addition  to  reports  on  Consumers  Union’s  own 
product  testing.  Consumer  Reports  witli  approximately  5  million  paid  circulation,  regularly  car¬ 
ries  articles  on  health,  product  safety,  marketplace  economics  ana  lerislative,  judicial  and  regu¬ 
latory  actions  which  affwt  consumer  welfare.  Consumers  Union’s  publications  carry  no  advertis¬ 
ing  and  receive  no  commercial  support. 
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/.  Pricing  trends 

So  far,  consumers  have  not  fared  well  under  the  Act.  In  response  to  industry  exag¬ 
gerations  about  the  likely  pace  of  competition  in  a  less  regulated  environment,  the 
Act  promoted  excessive  price  deregulation  and  relaxation  of  ownership  limitations 
before  consumers  receive  increased  choice  in  the  marketplace.  As  a  result,  cable 
rates  have  shot  up  more  than  three-times  fasfer  than  inflation  since  passage  of  the 
Act.3  In  the  long  distance  market,  it  took  a  $1.7  billion  regulatory  cut  in  prices — 
not  competition — to  begin  to  counteract  for  basic  long  distance  rate  increases  in 
1996  that  were  the  largest  in  the  previous  three  years.**  Dramatic  rate  increases  for 
local  phone  service  are  also  under  consideration.  In  April  1996,  most  local  telephone 
companies  filed  comments  at  the  Federal  Communications  Commission  (FCC)  indi¬ 
cating  that  a  deregoilated,  “efiiciently”  priced  local  phone  market  would  lead  to  an 
average  of  a  $10/month  increase  in  consumers’  phone  bills.®  While  the  FCC  has  not 
followed  this  recommendation,  states  face  considerable  pressure  to  raise  local  phone 
rates.  In  addition,  the  FCC  has  interpreted  the  Telecommunications  Act  to  call  for 
the  deregulation  of  payphone  rates  this  year,  expecting  the  price  of  payphone  calls 
to  rise  about  40  percent,  from  25  cents  to  35  cents.® 

11.  Mergers 

Simultaneously,  consolidation  and  concentration  of  ownership  within  communica¬ 
tions  industry  sectors  may  ultimately  reduce  rather  than  expand  competitive  options 
and  diversity  of  media  voices  for  consumers.  Under  the  Act’s  relaxed  ownership 
rules,  television  and  radio  station  sales  nearly  doubled  between  1995  and  1996,'^  sig¬ 
nificantly  concentrating  media  ownership  in  fewer  hands.  A  number  of  examples  il¬ 
lustrate  this  dangerous  consolidation: 

After  Westinghouse  took  over  CBS  Inc.,  it  purchased  Infinity  Broadcasting,  giving 
it  ownership  of  CBS’s  television  stations  and  enough  radio  properties  to  pull  in  more 
than  30  percent  of  advertising  revenue  in  the  top  ten  markets,®  and  as  the  Washing¬ 
ton  Post  says,  “The  deals  just  keep  on  coming  in  the  red-hot  radio  business."  Re¬ 
cently  Hicks,  Muse,  Tate  &  Furst  Inc.  announced  the  purchase  of  SFX  Broadcasting 
Inc.,  giving  Hicks  a  total  of  344  stations,  the  largest  radio  group  in  the  nation.^ 

Rupert  Murdoch’s  News  Corp.  became  the  biggest  player  in  television  by  expand¬ 
ing  its  ownership  to  22  stations  through  the  acquisition  of  New  World  Communica¬ 
tions  Group  Inc.*® 

After  abandoning  efforts  to  compete  with  the  cable  industry,  cable  industry  lead¬ 
ers  helped  Murdoch  win  the  bidding  to  purchase  the  Family  Channel,  get  carriage 
of  his  news  channel  on  Time  Warner’s  cable  systems,  and  allowed  Murdoch  to  join 
their  cartel  of  cable  owners  who  run  the  Primestar  satellite  venture."  Now,  in  con¬ 
junction  with  Tele-Communications  Inc.  (TCI),  Murdoch  is  expanding  his  sports  pro¬ 
gramming  empire  by  purchasing  a  large  share  of  Cablevision  Systems  Rainbow 
Media  Holdings,  combining  18  regional  cable  sports  channels,  the  Fox  national  TV 
network,  Madison  Square  Gardens,  the  New  York  Knicks,  the  New  York  Rangers 
and  Lx)s  Angeles  Dodgers  in  one  ownership  circle.*'^ 

Tribune  Company  expanded  its  television  reach  to  one-third  of  U.S.  households 
through  the  purchase  of  Renaissance  Communications.*® 

Time  Warner  Inc.  and  Turner  Broadcasting  merged,  combining  the  nation’s  two 
largest  cable  owners  (since  John  Malone  of  TCI  will  own  more  than  9  percent  of 
Time  Warner),  serving  about  one-half  of  all  cable  subscribers,  and  owning  many  of 
the  most  popular  cable  programming  networks  (Malone’s  TCI  will  be  somewhat  in- 


3  The  Bureau  of  Labor  Statistics  reports  that  the  cable  consumer  price  index  has  risen  11.7 
percent  since  February  1996  when  the  Act  became  law,  while  the  general  CPI  rose  3,6  percent. 

“•Mark  handler,  “Big  Restructuring  of  Phone  Charges  Approved  by  F.C.C.,"  New  York  Times, 
May  8,  1997,  and  “Rates  Increased  5.9  Percent  by  AT&T,  Its  Biggest  Rise  in  Nearly  3  Years," 
New  York  Times,  Nov.  28,  1996. 

*Mike  Mills,  “Phone  Firms  Seek  Higher  Local  Rates,"  Washington  Post,  May  7,  1996. 

Federal  Register  Vol.  61,  No.  195,  Oct.  7,  1996  at  52307-52323. 

TJube  Shiver,  Jr.,  “Was  Telecommunications  Reform  Just  Another  Act?”  Los  Angeles  Times, 
Feb.  3,  1997. 

®Mark  handler,  “Merging  Voices  That  Roar:  Is  a  Radio  Deal  Too  Big?”  New  York  Times,  June 
21,  1996;  and  Neil  Hickey,  ^So  Big,"  Columbia  Journalism  Review,  JanTFeb.  1997  at  24. 

®Paul  Farhi,  “Tex.  Firm  Crafts  Biggest  Radio  Group  in  U.S.”  Washington  Post,  Aug.  26,  1997. 

Hickey,  op.  cit.,  at  24. 

**Mark  Rooichaux  and  John  Lippman,  “Murdoch  Sets  Satellite-TV  and  Cable  Deals,”  Wall 
Street  Journal,  June  11,  1997. 

*2  Paul  Farhi  and  Leonard  Shapiro,  “A  Sporting  Chance  To  Be  No.  1,"  Washington  Post,  June 
24,  1997. 

Hickey,  op.  cit.,  at  24. 
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sulated  from  Time  Warner  through  a  consent  arrangement  to  be  policed  by  the*  Fed¬ 
eral  Trade  Commission  (FTOl.^-* 

TCI  is  continuing  to  e^and  its  dominance  over  the  cable  market  through  trans¬ 
actions  with  Cablevision  Systems  Inc.  and  News  Corp.  that  will  give  TCI  substantial 
ownership  of  cable  systems  serving  about  one-third  of  all  cable  subscribers  and  doz¬ 
ens  of  popular  cable  channels,  including  the  regional  sports  networks  that  Rupert 
Murdoch  is  amassing. Despite  the  FTC’s  efforts  to  keep  TCI  and  Time  Warner 
separate,  Ted  Turner  managed  to  get  a  Time  Warner  board  seat  for  Bank  of  New 
York’s  (BONY)  J.  Carter  Bacot,  who  “is  close  to  Tele-Communications  Inc.  CEO 
John  Malone,  who  sits  on  BONY’S  board.”  Now  TCI  and  Time  Warner  are  plan¬ 
ning  additional  joint  ventures  that  may  further  unite  their  cable  systems,  which 
blanket  more  than  50  percent  of  the  market,  in  a  combined  strategy  to  block  poten¬ 
tial  competition,^^ 

In  the  telephone  industr>%  a  similar  trend  toward  consolidation  is  unfolding.  In¬ 
stead  of  seven  Regional  Bell  Operating  Companies  entering  the  long  distance  mar¬ 
ket  to  compete  against  the  likes  of  AT&T,  MCI  and  Sprint,  there  will  be  five  or 
fewer  long  distance  entrants.  SBC  Communications  Inc.  and  Pacific  Telesis  have 
merged,  along  with  Bell  Atlantic  and  NYNEX. 

In  the  case  of  geographically  adjacent  companies  like  Bell  Atlantic  and  NYNEX, 
consumers  lose  as  two  potential  entrants  into  the  long  distance  market  shrink  into 
one,  and  two  likely  local  phone  service  competitors  join  together.  This  merger  com¬ 
bines  local  phone  monopolies  from  Maine  through  Virginia,  with  a  built-in  long  dis¬ 
tance  network  serving  almost  40  percent  of  phone  lines.  As  the  FCC  pointed  out  in 
expressing  substantial  competitive  concerns  about  this  merger: 

8.  With  respect  to  the  proposed  merger  of  Bell  Atlantic  and  NYNEX,  we  con¬ 
clude  that  the  proposed  merger  will  eliminate  Bell  Atlantic  as  a  likely  signifi¬ 
cant  independent  competitor  in  the  market  to  provide  local  exchange  and  ex¬ 
change  access  services,  and  bundled  local  exchange,  exchange  access  and  long 
distance  services,  to  residential  and  smaller  business  customers  particularly  in 
LATA  132  and  the  New  York  metropolitan  area  (including  northern  New  Jer¬ 
sey),  but  not  limited  to  that  area.  We  conclude  that  Bell  Atlantic  did  plan  to 
enter  LATA  132  and  other  NYNEX  territories,  and  that  Bell  Atlantic  should  be 
considered  a  competitor  to  NYNEX,  but  for  the  proposed  merger  *  *  * 

9.  The  proposed  merger  likewise  eliminates  NYNEX  as  a  possible  entrant  into 
Bell  Atlantic  territories  *  *  *  the  merger  eliminates  any  prospect  of  NYNEX 
competing  with  Bell  Atlantic  in  the  southern  half  of  the  northeast  corridor  be¬ 
tween  Virginia  and  Maine,  and  in  particular  any  prospect  that  NYNEX  would 
have  entered  northern  New  Jersey  either  on  its  own  initiative  or  as  a  competi¬ 
tive  response  to  Bell  Atlantic  entry  into  New  York. 

10.  We  also  conclude  that  Bell  Atlantic,  as  an  independent  entity,  possesses 
competitively  significant  assets  and  capabilities  that  otherwise  would  enable  it 
to  compete  with  NYNEX,  Bell  Atlantic  and  NYNEX  are  two  of  the  five  liKely 
most  significant  market  participants  that  would  compete  to  provide  local  ex¬ 
change  and  exchange  access  or  bundled  local  exchange,  exchange  access  and 
long  distance  telecommunications  services  to  residential  and  small  business  cus¬ 
tomers  in  LATA  132  and  the  New  York  metropolitan  area.  These  five  most  sig¬ 
nificant  competitors  have,  or  are  likely  to  speedily  gain,  the  greatest  capabilities 
and  incentives  to  compete  most  effectively  and  soonest  in  the  relevant  market 
during  Implementation  of  the  1996  Act  *  *  *,  Although  Bell  Atlantic’s  argu¬ 
ments  in  support  of  the  application’s  focus  on  whether  Bell  Atlantic  would  have 
entered  New  York  City  de  novo  in  competition  with  NYNEX,  the  proposed 
merger  in  fact  eliminates  these  significant  capabilities  from  any  form  of  com¬ 
petition  with  NYNEX,  whether  de  novo  entry,  through  acquisition  of  a  smaller, 
existing  entrant,  or  via  joint  venture.  Indeed,  the  record  reflects  the  fact  that, 
prior  to  the  merger.  Bell  Atlantic  had  entered  into  some  joint  ventures  as  a 
means  of  offering  service  not  only  in  New  Jersey,  but  in  New  York  as  well. 

1 1.  Merging  a  dominant  market  participant,  in  this  case  NYNEX,  with  a  par¬ 
ticipant  ranked  no  less  than  fifth  by  competitive  significance  in  terms  of  its  im¬ 
pact  in  the  relevant  market,  in  this  case  Bell  Atlantic,  has  two  predictable  ef¬ 
fects.  First,  such  a  merger  strengthens  NYNEX’s  market  power  against  competi- 


*^ln  the  Matter  of  Time  Warner  Inc.,  Turner  Broadcasting  System,  Inc.,  Tele-C^ommunica- 
tions,  Inc.,  and  Liberty  Media  Corp.,  FTC  File  No.  961-0904,  Complaint,  Sept.  12,  1996. 

i^Mark  Robichaux,  “Cablevision  May  Acquire  TCI  Customers,  and  “Fox-TCI  Nears  Pact  to 
Buy  40  Percent  of  Cablevision  Sports  for  $&0  Million,”  Wall  Street  Journal,  June  9,  1997  and 
June  20.  1997. 

David  Lieberman,  'The  media  conglomerate’s  power  players,"  USA  Today,  May  12,  1997. 
“Cable  Venture  Formed  by  2  Industry  Giants,”  New  York  Times,  Sept.  4,  1997. 
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tive  erosion  by  one  of  the  most  significant  market  participants.  Second,  the 
merger  would  by  its  own  terms  increase  the  likelihood  of  coordinated  action 
among  the  remaining  four  most  significant  market  participants  to  increase 
prices,  reduce  quality  or  restrict  output  *  * 

12.  Cognizant  of  the  uncertainty  as  to  the  pace  and  extent  of  the  lowering 
of  barriers  to  entry,  and  taking  the  merger  on  its  terms  alone  and  without  any 
other  considerations,  we  believe  that  Applicants  have  failed  to  carry  their  bur¬ 
den  of  showing,  under  the  public  interest  standard,  that  entry  would  be  suffi¬ 
ciently  easy  to  mitigate  the  potential  harms  to  competition  from  merging  the 
leading  and  no  less  than  fifth  most  significant  participant  in  the  market  for  pro¬ 
viding  telecommunications  services  to  residential  and  small  business  customers. 
Applicants  also  have  not  carried  their  burden  of  demonstrating,  under  the  pub¬ 
lic  interest  standard,  that  efficiencies  generated  by  the  merger  will  mitigate  en¬ 
tirely  the  potential  competitive  harms  *  *  *. 

Unfortunately  for  consumers,  the  Justice  Department  failed  to  challenge  this  con¬ 
solidation  of  local  phone  monopolies,  leaving  the  FCC  to  impose  conditions  on  Bell 
Atlantic  that  are  unlikely  to  expand  meaningful  consumer  choice  or  unleash  vibrant 
competition  along  the  eastern  seaboard. 

III.  Cross-industry  competition^ 

While  some  of  last  year’s  telecommunications  mergers  could  ultimately  enhance 
competition,  this  massive  industry  consolidation  has  been  accompanied  by  an  imme¬ 
diate  retrenchment — rather  than  an  increase — in  cross-industry  competition.  After 
years  of  clamoring  to  offer  competition  to  the  cable  industry,  the  local  telephone 
companies — fully  unshackled  by  the  Act  to  enter  the  video  market  through  four  dif¬ 
ferent  streamlined  approaches  — have  done  more  backtracking  than  competing 
against  cable.  Although  Ameritech  and  BellSouth  have  made  some  effort  to  expand 
into  video,  the  much  ballyhooed  Bell  company  Tele-TV  initiative  went  from  a  major 
potential  competitor  to  the  dust-heap  last  year: 

Sixteen  months  ago,  Mr.  Grushow  agreed  to  take  over  the  programming  arm 
of  Tele-TV,  a  television  joint  venture  owned  by  Bell  Atlantic,  NYNEX  and  Pa¬ 
cific  Telesis.  The  three  companies  had  set  a  lofty  goal:  to  develop  an  interactive 
alternative  to  cable  television  *  * 

The  Baby  Bells  originally  planned  to  roll-out  Tele-TV  to  30  million  homes  in 
six  of  the  nation’s  seven  largest  markets  by  the  end  of  the  century  *  *  *. 

But  after  repeated  delays  in  technology  and  a  tectonic  shift  in  regulations,  the 
Baby  Bells  now  admit  that  getting  into  television  is  only  one  of  several  prior¬ 
ities.  Having  completed  his  design  for  Tele-TV,  Mr.  Grushow  wonders  how 
many  people  will  ever  see  it.^® 

Tele-TV,  the  high-profile  programming  alliance  owned  bv  three  Baby  Bells, 
has  been  ordered  to  slash  its  budget,  slow  down  hiring  and  delay  development 
of  interactive  fare — ostensibly  the  reason  the  unit  was  formed — for  at  least  an¬ 
other  year.2* 

Bell  Atlantic  Corp.,  NYNPIX  Corp.,  and  Pacific  Telesis  Group  are  taking  steps 
to  shut  down  Tele-TV,  *  *  *  they  have  basically  abandoned  their  hopes  of  lead¬ 
ing  the  way  on  development  of  the  next  generation  of  interactive  fare  amid  tech¬ 
nical  difficulties,  rising  costs  and  vast  changes  in  the  market.-^'^ 

The  Bell  company  pull-back  from  aggressive  video  competition  has  also  oc¬ 
curred  in  the  wireless  market.  The  FCC  has  found  that  the  only  operational 
wireless  system  owned  by  a  local  phone  company  is  a  42,000  subscriber  system 
in  California. 2'*  Last  year  Bell  Atlantic  abandoned  a  digital  trial  in  Fairfax, 
Va.,^**  and  in  conjunction  with  NYNEX,  appears  to  have  bailed  out  of  wireless 
altogether: 


the  Applications  of  NYNEX  Corp.  And  Bell  Atlantic  Corp.  For  Consent  to  Transfer  Con¬ 
trol  of  NYNEa  Corp  and  its  Subsidiaries,  Before  the  FCC,  File  No.  NSD-Lr-96-10,  Adopted  Aug. 
14,  1997  at  &-8. 

>9 Pub,  L.  104-104,  110  Stat.  56  (1996);  see  also  In  the  Matter  of  Annual  Assessment  of  the 
Status  of  Competition  in  the  Market  for  the  Delivery  of  Video  Programming,  Third  Annual  Re¬ 
port,  CS  Dkt.  No.  96-133,  adopted  by  the  FCC  Dec.  26,  1996. 
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23Third  Annual  Report,  op.  cit.,  at  para.  72. 

2Hd.,at  fn.  224. 
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Bell  Atlantic  Corp.  and  NYNEX  Corp.  said  they  plan  to  “suspend’'  their  agree¬ 
ment  with  a  small  wireless  cable  operator,  CAl  Wireless  Systems  Inc.,  *  *  *. 
The  move  sets  the  stage  for  the  two  Bells  to  bail  out  of  that  business  altogether 
as  they  pursue  other  opportunities. 

The  Friday  announcement  amounted  to  an  about-face  for  Bell  Atlantic  and 
NYNEX,  which  last  year  had  hailed  their  pact  with  CAI  as  instrumental  to 
speeding  delivery  of  video  entertainment  and  information  service  to  millions  of 
customers  in  the  Northeast. 

Interestingly,  most  of  the  Bell  companies  now  believe  they  are  belter  off  investing 
their  money  in  the  long-term  opportunity  to  move  into  the  long  distance  business — 
even  though  not  a  reality  until  statutory  guidelines  are  met — instead  of  the  imme¬ 
diate  chance  to  compete  with  cable.  For  example,  at  the  time  they  announced  their 
proposed  merger  with  NYNEX,  Bell  Atlantic  officials  expressed  relief  that  their  pre¬ 
vious  “pact”  with  cable  giant  TCI  “foundered,”  as  market  analysts  described  the 
logic  for  the  Bell  companies  to  pull  back  from  a  video  competition  strategy: 

‘The  reason  that  long-distance  carries  the  day  over  television  is  that  it  is  just 
so  easy,”  said  William  C.  Bane,  a  telecommunications  consultant  at  Merger 
Management  Consulting  in  Washington.  “The  problem  wi  h  them  getting  into 
cable  TV  is  that  they  don't  have  the  plant,”  he  added,  referring  to  the  miles  of 
high-capacity  cable  typically  required  for  video  networks.'-^^ 

The  large  cable  companies  have  gone  through  a  similar  backtracking  from  their 
previous  aggressive  talk  about  competing  against  local  telephone  companies.  Almost 
exactly  two  years  ago,  as  Congress  began  deliberations  on  the  Telecommunications 
Act,  the  Senate  Commerce  Committee  received  testimony  from  the  cable  industry 
stating  unequivocally  that  ♦  cable  television  companies  are  the  most  likely 

competitors  to  local  phone  monopolies  *  *  Not  only  did  cable  claim  it  was  the 

personification  of  telecommunications  competition,  it  asserted  that  relaxing  or  elimi¬ 
nating  cable  rate  regulation,  to  increase  cable's  cash  flow,  was  necessary  to  make 
competition  happen: 

If  you  look  at  the  entire  structure,  the  competitive  theory  of  the  broad  legisla¬ 
tion  in  front  of  this  committee,  the  theory  is  that  you  are  going  to  allow  the 
Regional  Bell  companies  to  move  into  manufacturing,  infonnation  ser\dces,  bur¬ 
glar  alarm  services,  cable,  other  areas,  and  that  their  potential  for  anticompeti¬ 
tive  behavior  is  going  to  be  checked  because  they  are  going  to  have  competition. 
And  then  you  look  around,  and  who  is  going  to  provide  that  competition? 

And  I  would  submit  to  this  committee  it  is  us.  We  are  the  other  wire,  and 
if  we  do  not  have  the  financial  and  investment  environment  to  make  those  in¬ 
vestments,  those  tens  of  billions  of  dollars,  then  the  end  result  is  that  this  com¬ 
mittee  and  this  Congress  will  have  opened  up  a  Pandora’s  box  in  terms  of  ex¬ 
tending  the  regional  phone  companies'  monopolies,  and  you  will  never  close  it 
again.*^^ 

Despite  a  strong  cash-flow  resulting  from  relaxed  regulation  of  cable  rates, the 
largest  cable  companies  have  virtually  abandoned  immediate  elTorts  to  compete  with 
local  telephone  companies.  For  example.  Time  Warner  has  already  indicated  it  plans 
to  substantially  scale  back  both  Orlando  (futuristic  Full  Service  Network)  and  its 
ambitious  plans  for  the  telephone  business,  a  move  that  is  expected  to  save  the  com¬ 
pany  about  $100  million  next  year  in  capital  expenditures.  “Our  strategy  to  ap¬ 
proach  the  telephone  business  is  something  we  are  reassessing,”  a  Time  Warner 
spokesman  confirmed.^® 

Shockingly,  the  most  aggressive  cable  CEO,  John  Malone,  has  announced  a  full 
reti*eat  from  telephone  competition: 

John  Malone,  chief  of  the  nation's  biggest  cable  company,  Tele-Communica¬ 
tions  Inc.,  has  a  stunning  admission  to  make.  His  widely  hailed  vision  for  TCI’s 
future  as  a  multimedia  powerhouse  straddling  television,  telephones  and  the 
Internet,  isn’t  working. 
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Statement  of  Decker  Anstrom,  National  Cable  Television  Association  Before  the  Committee 
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It  is  too  ambitious,  over  hyped,  and  impossible  to  carry  out  on  schedule,  he 

says  *  *  *.  “The  company  got  overly  ambitious  about  the  things  it  could  do 

♦  ♦  • 

He  is  abruptly  revising  his  longstanding  promise  that  TCI  was  set  to  become 
the  powerful  lord  of  the  new  information  superhighway,  using  cable  to  deliver 
phone  service,  the  Internet,  and  other  futuristic  interactive  goc^ies. 

If  YOU  read  our  annual  report  last  year,  you'd  think  we're  one-third  data,  one- 
third  telephone  and  one-third  video  entertainment,  instead  of  100  percent  video 
entertainment  and  two  experiments,”  he  says  *  *  * 

With  the  zeal  of  a  convert,  he  has  a  new  sermon.  The  old  cable  industry  is 
a  perfectly  good  business  to  be  in,  and  shouldn't  be  penalized  for  failing  to  de¬ 
liver  on  all  its  promises,  he  says.  Moreover,  telephone  companies  have  retreated 
as  video  competitors  to  focus  on  long-distance  business. 

Right  now,  we’ve  got  zero  revenue  from  residential  telephone  service,  dimin¬ 
ishing  revenue  from  high-speed  Internet,  and  $6  billion  in  revenue  from  video 
entertainment,”  he  says.^^ 

With  cable  companies  \drtually  abandoning  entry  into  the  local  phone  business, 
the  long  distance  companies  that  hope  to  challenge  the  local  Bell  monopolies  at¬ 
tempted  to  pick  up  the  slack.  However,  long  distance  expansion  into  local  telephony 
has  proven  to  be  a  big  flop;  “Sixteen  months  after  the  Government  opened  the  $100 
billion  local  phone  market  to  no-holds-barred  competition,  a  new  study  has  found 
that  fewer  than  half  of  1  percent  of  Americans  receive  their  residential  phone  serv¬ 
ice  from  a  competitor  to  the  monopoly  provider.”  After  threatening  to  ouild  facili¬ 
ties  to  enter  the  local  market,  AT&T  is  in  full  retreat,  attempting  to  buy  an  existing 
local  monopoly  rather  than  compete  to  enter  that  market: 

A  year  ago,  AT&T  Corp.  Chairman  Robert  E.  Allen  declared  war  on  the  local 
phone  monopoly,  vowing  to  bend  billions  of  dollars  to  erect  rival  networks  that 
would  capture  one-third  of  the  $100  billion-a-year  business  in  just  four  years. 

Today,  AT&T  has  made  scant  progress  in  delivering  on  that  promise,  serving 
fewer  than  100,000  customers  in  a  handful  of  markets.  Its  much-touted  local 
invasion  has  turned  out  to  be  far  more  expensive  and  complicated  than  it  origi¬ 
nally  envisioned. 

No  wonder,  then,  that  AT&T  is  deeply  involved  in  merger  discussions  with 
Bell  giant  SBC  Communications  Corp.  *  *  * 

He  [Mr.  Allen]  also  noted  that  AT&T’s  foray  into  local  service  has  “found  the 
course  muddy,  and  traction's  not  easy  to  get  *  *  *.  No  company  can  afford  to 
build  local  networks  quickly  all  across  the  country.” 

And  AT&T  is  not  the  last  example  of  competitive  dreams  disappearing  virtually 
over-night.  This  spring,  Rupert  Murdoch's  News  Corp.  Proposed  a  major  competitive 
assault  on  the  cable  industry  by  attempting  to  combine  his  satellite  capacity  (jointly 
owned  with  MCI)  with  the  satellite  system  of  EchoStar  Communications  Corp.  As 
Mr.  Murdoch  described  the  venture  to  the  Senate  Commerce  Committee  on  April  10 
of  this  year: 

*  *  *  DBS  still  has  not  made  major  inroads  against  cable.  Why?  For  three 
major  reasons:  the  minimum  $700  up-front  outlay  required  for  current  DBS 
services  is  too  expensive;  current  DBS  services  do  not  easily  or  economically 
serve  multiple  Tv  sets  in  the  home;  and  the  DBS  program  package  does  not 
include  local  broadcast  stations  ♦  ♦  ♦ 

Subject  to  merger  approval,  SKY  plans  to  come  to  market  this  Fall  with  a 
service  that  does  overcome  these  limitations  ♦  ♦  * 

The  up-front  costs  for  SKY  subscribers  will  include  only  around  fifty  dollars 
to  purchase  the  dish  itself,  plus  a  fifly  dollar  refundable  deposit  per  converter 
box  and  a  reasonable  installation  charge.  With  that,  consumers  can  receive  hun¬ 
dreds  of  channels  of  digital  pictures  with  CD  quality  sound. 

Finally,  SKY  will  overcome  the  most  difficult  hurdle.  We  will  bring  viewers 
their  local  broadcast  stations  as  part  of  the  basic  package  *  *  * 

Charlie  Ergen  and  I  are  truly  excited  about  the  pro-competitive  service  we 
want  to  bring  to  market  in  a  few  short  months.  For  the  first  time,  when  con¬ 
sumers  choose  between  cable  and  DBS  offerings,  the  choice  before  them  will  be 


3»Mark  Robichaux,  “Malone  Says  TCI  Push  Into  Phones,  Internet  Isn’t  Working  for  Now,” 
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between  two  equivalent  service  to  multiple  sets  in  the  home  and  equivalent 
sign-up  costs.  ♦  ♦  ♦ 

*  *  *  SKY  is  willing  to  risk  a  three  billion  dollar  capital  investment  to  bring 
consumers  a  better  choice  now.  ♦  ♦  ♦ 

If  you  give  the  legal  authority  to  compete,  the  rest  is  up  to  us.^^ 

Now  it  is  Fall,  and  there  is  no  SKY.  As  abruptly  as  this  competitive  threat  ap¬ 
peared  on  the  horizon,  it  vanished  and  was  transformed  into  an  effort  to  expand 
cable’s  control  over  potential  satellite  competition.  The  cable  industry  did  not  take 
kindly  to  Murdoch’s  competitive  efforts  and  launched  a  counterattack: 

As  the  cable  industry  descends  on  New  Orleans  today  for  its  annual  trade 
show,  it  is  launching  a  legal,  political  and  advertising  assault  aimed  at  blocking 
or  at  least  slowing  down  the  new  service,  reviled  in  cable  circles  as  “the  Death 
Star.”  Although  SKY  is  scheduled  to  begin  operating  next  year,  it  must  clear 
regulatory  hurdles  involving  market  concentration,  foreign  ownership  and  copy¬ 
right  violations.  The  cable  industry  plans  to  exploit  all  these  in  a  bid  to  topple 
SKY. 

The  cable  industry  will  marshall  its  forces  against  rival  Rupert  Murdoch’s 
plan  to  beam  hundreds  of  TV  channels — including  local  TV  stations — into  peo¬ 
ple’s  homes  via  satellite,  cable  giant  Ted  Turner  declared  yesterday. 

We’re  going  to  make  it  as  tough  for  him  as  we  possibly  can.  Kind  of  like  the 
Russian  army  did  with  the  German  army,”  said  Mr.  Turner,  Time  Warner  Inc. 
vice  chairman  *  * 

Murdoch  quickly  backed  out  of  the  EchoStar  deal,  and  joined  forces  with  the  cable 
companies — TCI,  Time  Warner,  Comcast,  Continental  Cablevision  (now  part  of  US 
West)  and  Cox  Communications — that  control  the  PrimeStar  Partners’  satellite  tele¬ 
vision  service.36  if  this  transaction  is  approved  by  antitrust  and  regulatory  authori¬ 
ties,  the  cable  industry  will  control  massive  satellite  capacity  that  could  have  been 
used  to  offer  competition — as  Mr.  Murdoch  originally  proposed — to  the  cable  indus¬ 
try. 

Given  these  dramatic,  virtually  simultaneous  retreats  by  both  cable  and  telephone 
companies  from  the  pro-competitive  promises  that  made  before  passage  of  the  Tele¬ 
communications  Act,  it  should  come  as  no  surprise  that  consumers  have  no  con¬ 
fidence  in  these  companies’  new  promises.  While  satellite  video  providers  are  begin¬ 
ning  to  make  inroads  in  the  television  market,  and  new  wireless  technologies  offer 
the  potential  for  local  telephone  competition,  consumers  are  left  paying  inflated 
prices  and  bearing  the  risk  that  they — and  not  the  industries  that  profits  from 
unfulfilled  promises — will  come  out  the  losers  under  the  Telecommunications  Act. 

rV.  Making  the  Telecommunications  Act  work  for  consumers 

Unless  Congress  is  prepared  to  fine-tune  the  Telecommunications  Act  by  putting 
a  lid  on  rates  for  monopoly  services  and  a  moratorium  on  mergers  until  competition 
develops,  the  only  way  to  bring  down  prices  for  consumers  is  through  aggressive 
antitrust  and  regulatory  action  to  implement  the  Act’s  principles. 

The  FCC  must  act  to  reduce  cable  rates  to  a  reasonable  level,  prevent  monopolis¬ 
tic  practices  by  the  cable  industry,  and  to  protect  universal  telephone  service  as  it 
brings  phone  rates  down  to  today’s  market  costs.  If  the  Commission  squeezes  the 
fat  out  of  prices  for  connecting  consumers  to  the  local  telephone  monopolies’  poten¬ 
tial  competitors,  affordable  local  phone  service  can  be  preserved  and  long  distance 
rates  should  drop  significantly. 

For  telephone  service,  the  key  to  bringing  these  benefits  to  the  i^nerican  people 
is  to  follow  a  steady  pricing  transition  designed  to  eliminate  the  inherent  advan¬ 
tages  an  incumbent  monopoly  has  over  consumers  and  new  market  entrants.  No  one 
has  articulated  the  nature  and  degree  of  this  local  telephone  company  advantage 
better  than  BellSouth  did  when  it  sought  to  compete  as  a  new  local  telephone  pro¬ 
vider  abroad: 

The  timing  of,  terms  and  conditions  for,  and  pricing  of,  interconnection  deter¬ 
mine  which  firms  capture  the  available  rents.  Hence  the  dominant  incumbent, 
if  it  fails  to  accept  the  benefits  which  flow  from  a  competitive  market,  can  and 
will  rationally  use  interconnection  negotiations  to  delay  and  restrict  the  benefits 
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of  competition.  This  enables  it  to  perpetuate  the  rents  which  it  obtains  as  a  suc¬ 
cessor  to  a  monopoly  franchise  at  tne  expense  of  competition  and  innovation. 

A  dominant  incumbent  can  limit  both  the  scale  and  scope  of  its  competitors, 
raising  their  costs  and  restricting  their  product  offerings.  In  addition,  it  can  di¬ 
vert  or  delay  competition  and  innovation  to  protect  its  current  revenues  and 
give  itself  time  to  prepare  and  introduce  similar  products  or  service  by  exercis¬ 
ing  control  over  standards  for  connect  and  local  numbers  ♦  ♦  ♦ 

It  has  very  powerful  incentives  to  include  monopoly  rents  in  the  price  of  com¬ 
plementary  network  services  in  order  to  perpetuate  and  increase  its  monopoly 
profits.  It  similarly  has  very  powerful  incentives  to  reduce  the  ability  of  its  com¬ 
petitors  to  claim  market  share.^^ 

As  a  result  of  inadequate  price  regulation  in  response  to  the  local  telephone  mo¬ 
nopolies’  advantages  as  described  by  BellSouth,  consumers  as  at  risk  of  paying  vast¬ 
ly  inflated  local  and  long  distance  rates.  Consumers  Union,  the  Consumer  Federa¬ 
tion  of  America,  and  the  American  Association  of  Retired  Persons  have  asked  the 
FCC  to  cut  nearly  $8  billion  out  of  local  telephone  companies’  connection  charges 
to  eliminate  inefficiencies,  misallocated  costs  and  above-market  profits  that  are 
keeping  phone  rates  above  competitive  levels.^®  So  far,  the  FCC  has  only  scratched 
the  surface  (with  a  $1.7  billion  price  cut)  in  bringing  prices  down  to  cost. 

When  attempting  to  complete  with  local  telephone  monopolies  abroad,  BellSouth 
and  US  West  nave  identified  the  same  sources  of  price  inflation  as  consumers  have 
in  evaluatine  the  Bells*  local  monopolies  in  this  country.®^  For  example,  if  regulators 
limited  the  Bell  companies  to  profits  comparable  to  those  earned  by  similarly  situ¬ 
ated  companies  under  current  market  conditions,  consumers  w'ould  save  $5-6  bil- 
lion/year.^®  If  equipment  deployed  primarily  to  provide  business  or  competitive  serv¬ 
ices — like  Centrex,  SS7  and  ISDN  for  businesses,  excess  fiber  optic  lines  and  switch¬ 
ing  capacity — were  not  allocated  to  basic  residential  service  rates,  consumers  would 
save  $3.00-^/month  on  their  phone  bills. Finally,  if  general  overhead,  marketing, 
long  distance  and  enhanced  service  costs  were  not-allocated  to  basic  phone  service, 
local  costs  would  be  reduced  by  more  than  $2.00/month  for  each  residential  subscrib- 

ers.*^^ 

By  squeezing  these  excesses  out  of  charges  that  consumers  and  potential  competi¬ 
tors  pay  to  the  local  telephone  monopolies,  the  FCC  would  save  enough  money  to 
finance  the  universal  service  program  called  for  under  the  Telecommunications  Act, 
maintain  current  local  rates  and  bring  long  distance  rates  down  significantly.  The 
local  telephone  companies  would  receive  regulated  revenues  that  cover  current  “off 
the  shelr  prices  for  the  equipment  necessary  to  provide  ubiquitous  service,  plus  the 
opportunity  to  expand  their  revenues  through  unregulated  services  and  lines  of 
business  opened  to  them  under  the  Act.'*®  Table  1  shows  that,  while  the  Bell  compa¬ 
nies  earned  about  twice  the  national  average  return  on  equity  in  1996,  the  two  local 
phone  companies  that  have  entered  long  distance  more  than  doubled  their  returns 
last  year.  As  J.P.  Morgan  points  out,  “How  often  is  it  that  an  industry  wakes  up 
one  day,  finds  its  addressable  marked  expanded  by  40  percent  and  can  launch  the 
new  service  without  noticeable  dilution  and  achieve  positive  earnings  by  the  second 
year?” 

Pronouncements  from  the  largest  long  distance  companies  make  it  clear  that  con¬ 
sumers  should  see  both  local  and  long  distance  rates  decline  if  the  Telecommuni¬ 
cations  Act  is  appropriately  implemented.  AT&T  has  promised  that,  in  the  37  states 
that  are  moving  toward  market  prices  for  interconnecting  calls,  they  will  offer  every 
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consumer  local  phone  serv'icc  at  or  below  current  local  rales.  MCI  made  a  similar 
promise  for  the  markets  it  is  entering.^®  In  addition,  both  AT&T  and  long  distance 
rate  reductions  for  consumers.**^  Regulators  must  take  the  steps  necessary  to  make 
these  companies  deliver  on  their  promises. 

CONCLUSION 

Without  rigorous  interv’cntion  by  policymakers,  the  industry  promises  of  growing 
consumer  choice  in  telecommunications  and  cable  may  never  materialize.  Without 
tougher  antitrust  enforcement,  industry  consolidation  will  wipe  out  the  potential  for 
broad-based  competition.  Unless  the  FCC  brings  the  charges  for  connecting  consum¬ 
ers  to  competing  telephone  companies  down  to  current  market  prices,  consumer  will 
continue  to  face  inflated  local  and  long  distance  rates  under  the  Telecommunications 
Act.  Also,  to  stop  skyrocketing  cable  prices.  Congress  must  direct  the  FCC  to  clamp 
down  on  cable  rates  and  monopolistic  practices  until  head-to-head  competition  devel¬ 
ops  in  the  video  business. 


TABLE  1.— RETURN  ON  EQUITY  EARNED  BY  LOCAL  EXCHANGE  COMPANIES 
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Bell  Atlantic 
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Pacific  TeJesis  .  . 

.  479 
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Business  Week  1000  (Mean)  .  . 

.  157 
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Senator  DeWine.  Let  me  thank  our  panel  very  much. 

I  think  what  we  will  do,  if  it  is  all  right  with  Senator  Kohl,  is 
go  to  8-minute  sequences  and  I  will  start  the  first  8  and  we  will 
just  go  back  and  forth.  I  have  a  number  of  questions  and  I  am  sure 
Senator  Kohl  does,  as  well. 

Let  me  start  with  you,  Mr.  Allen.  We  have  heard  a  lot  about  this, 
and  you  have  referenced  yourself,  this  so-called  roadmap  that  is 
quite  lengthy  and  I  wonder  if  you  want  to  comment  on  that.  This 
was  the  roadmap  that  was  issued  by  the  FCC  when  it  denied 
Ameritech’s  applications,  of  course,  in  the  State  of  Michigan.  Do 
you  believe  that  this  decision  provides  Ameritech  with  the  guidance 
that  you  need?  You  heard  the  testimony  of  Mr.  Hundt.  I  would  also 
ask  you  when  you  expect  to  refile. 

Mr.  Allen.  My  response  would  be  that  we  do  accept  it  as  a  road¬ 
map.  We  intend  to  follow  it  as  our  roadmap.  As  I  said,  we  will  cross 
every  t,  dot  every  i.  It  is  a  very  complex  roadmap.  It  is  one  we  have 
been  reviewing  for  the  last  3'/2  weeks.  Embedded  in  it  is  tremen¬ 
dous  minutia  in  detail  that  makes  our  entry  even  more  complex. 

We  do  not  have  the  patience  of  the  Department  of  Justice.  We 
do  not  agree  that  this  should  be  a  long  road.  Congress  passed  a  bill 
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that  said,  open  up  the  local  markets.  We  have  opened  up  the  local 
markets.  Our  shoulders  have  been  to  the  wheel.  Frankly,  our  heads 
have  been  right  on  the  windshield  and  we  are  at  a  point  right  now 
as  we  have  opened  the  local  market  and  on  a  daily  basis  3,000  cus¬ 
tomers  choose  other  competitors.  The  intent  of  the  law  was  to  also 
allow  us  into  the  long-distance  business. 

That  document  is  the  roadmap.  We  will  follow  it.  It  is  very  com¬ 
plex,  very  detailed,  and  frankly,  we  are  not  sure  if  it  is  months  or 
now  years  to  get  in.  It  is  going  to  be  a  very  expensive  road,  a  very 
complex  road  for  us  to  make  the  changes  that  are  inside  that  docu¬ 
ment. 

Senator  DeWine.  I  want  to  make  sure  I  understand.  Your  testi¬ 
mony  is  that  this  is  the  roadmap,  so  you  have  to  follow  it. 

Mr.  Allen.  That  is  correct. 

Senator  DeWine.  But  it  is  going  to  take  you  a  long  time  to  follow 
it,  to  get  to  your  destination. 

Mr.  Allen.  It  is  going  to  take  us  longer  than  we  thought,  that 
is  correct,  and  we  think  that  is  unfortunate,  given  the  spirit  of  the 
law,  which  was  if  we  opened  up  the  local  market,  we  would  have 
the  opportunity  to  get  into  the  long-distance  market,  and  a  gap  pe¬ 
riod  we  did  not  believe  was  envisioned  by  you  or  anyone  else. 

Senator  DeWine.  I  do  not  want  to  dwell  on  this,  but  what  specifi¬ 
cally  is  wrong  with  this  roadmap? 

Mr.  Allen.  There  are  several  things.  If,  as  Mr.  Barr  said,  if  you 
look  at  the  overall  pricing  that  is  in  there,  the  original  intent  of 
Congress  was  to  set  up  a  construct  for  you  or  a  company,  the 
~DeWirie  Telephone  Co.,  to  come  in  arid~either  resale  ouFlines  or  to 
buy  various  elements  of  our  lines.  Our  competitors  have  used  that 
language  now  to  their  advantage  and  come  in  and  tried  to  get  the 
FCC,  and  have  convinced  the  FCC,  to  allow  a  rebundling,  which 
enables  a  double  discount.  We  totally  disagree  with  that.  The 
eighth  circuit  court  has  disagreed  with  that.  We  h?ve  appealed  that 
and  will  go  back  and  continue  to  pursue  our  interest,  along  with 
others.  In  the  meantime,  we  will  comply  and  move  forward  because 
we  believe  that  is  in  our  best  interests. 

Senator  DeWine.  I  would  like  to  give  you  an  opportunity  to  re¬ 
spond  to  a  comment  that  was  made  by  Mr.  Shapleigh,  and  also 
anyone  else  on  the  panel  who  would  like  to  respond  to  it.  We  can 
do  that  right  now.  I  will  try  to  paraphrase,  and  I  hope  I  do  not  mis¬ 
quote  you. 

But  it  was  basically  to  the  effect  that  the  RBOC’s  generally  are 
litigating  unfairly,  but  maybe  more  imjwrtantly,  welshing  on  inter¬ 
connection  agreements  and  just  making  life  very  difficult.  Mr. 
Shapleigh,  is  that  a  fair  statement  or  do  you  want  to  rephrase  it? 

Mr.  Shapleigh.  I  could  expand  for  all  afternoon  on  that  state¬ 
ment,  but  that  is - 

Senator  DeWine.  But  that  is  it.  I  want  to  give  them  a  chance  to 
respond.  I  want  to  make  sure  I  have  stated  your  comment  cor¬ 
rectly. 

Mr.  Shapleigh.  And  if  the  chairman  permits,  I  would  like  to  re¬ 
spond  to  Mr.  Allen’s  earlier  comments  on  the  roadmap. 

Senator  DeWine.  We  will  get  to  that  in  a  minute. 

Mr.  Shapleigh.  Thank  you. 

Senator  DeWine.  Remind  me  of  that.  Mr.  Allen. 
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Mr.  Allen.  We  have  an  interconnection  agreement  with  Brooks. 
We  take  that  agreement  very  seriously.  We  are  providing  service 
to  Brooks  Fiber  today  at  parity  with  our  own  retail  operations.  If 
I  look  at  Brooks  Fiber’s  recent  quarterly  report  that  I  happen  to 
have  here,  their  chairman  says,  ‘We  are  extremely  pleased  to  re¬ 
port  the  sequential  growth  rate  for  the  second  quarter  dramatically 
accelerated  to  28  percent,  excluding  acquisitions.”  He  then  goes  on 
to  talk  about  “the  success  in  Grand  Rapids  continue  to  exceed  our 
original  expectations.” 

Brooks  Fiber  is  a  very  good  competitor.  They  are  tough  in  the 
marketplace.  They  are  winning  customers.  That,  as  Mr.  Shapleigh 
said,  is  what  this  act  is  all  about.  They  are  in  Grand  Rapids  and 
other  places  and  we  do  our  best  every  day  to  serve  them  in  a  way 
and  in  the  spirit  of  the  law  and  the  contract. 

Senator  DeWine.  Does  anyone  else  want  to  respond  to  Mr. 
Shapleigh’s  comment? 

Mr.  Shapleigh.  Mr.  Chairman,  at  the  appropriate  time,  if  I  could 
respond  to  Mr.  Allen’s  comments. 

Senator  DeWine.  Just  go  right  ahead. 

Mr.  Shapleigh.  Thank  you  very  much.  Today,  I  would  applaud 
Ameritech  on  process  that  it  has  made.  However,  as  we  sit  here, 
they  are  in  violation  of  their  interconnection  agreement  in  several 
very  material  ways.  We  have  substantial  disagreement  with  the 
company’s  implementation  of  our  interconnection  agreement  with 
respect  to  the  installation  times  between  their  customers  and  our 
-  customersj-with-  respect  to  the-standards  that-they-use-with-respeet — 
to  their  own  customers  and  our  customers,  and  with  things  just  as 
simple  as  this. 

It  was  just  on  September  2  when  our  customers  experienced  an 
outage  of  significance.  Twenty-thousand  calls  were  lost.  One  of  our 
customers  said,  and  this  was  echoed  by  others,  “You  know,  this 
never  used  to  happen  before  when  we  had  service  just  with 
Ameritech,  but  now  that  Brooks  is  on  the  scene,  Ameritech  seems 
to  be  having  certain  problems  come  up  that  they  did  not  have  come 
up  before,  and  as  a  result.  Brooks  customers  are  penalized.” 

Beyond  not  living  up  to  their  interconnection  agreement  and  im¬ 
plementing  that  properly,  they  are  engaged  in  anticompetitive  ac¬ 
tivity.  One  thing  is  they  are  going  around  locking  up  the  customer 
base  on  long-term  contracts  before  competition  comes  in.  The  last 
I  heard,  I  was  not  aware  monopolies  were  allowed  to  do  that. 

They  are  also  failing  to  make  millions  of  dollars  in  payments  for 
reciprocal  compensation,  both  in  violation  of  the  interconnection 
agreement  and,  I  believe,  rulings  of  regulatory  bodies  and  the  act 
itself  requiring  reciprocal  compensations  to  be  made.  They  have 
unilater'Uy  said  they  are  not  going  to  pay  on  calls  from  their  cus¬ 
tomer  base  into  Internet  service  providers. 

This  is  just  the  beginning  of  a  very  long  list  of  where  we  do  not 
believe  they  are  ready  for  prime  time,  either  under  their  inter¬ 
connection  agreement  or  in  their  compliance  with  the  act.  I  do  ap¬ 
plaud  them  on  the  progress  that  they  have  made  today. 

Senator  DeWine.  Mr.  Allen,  do  you  want  to  respond? 

Mr.  Allen.  No.  I  think  this  is  a  classic  case  where  the  law  set 
up  provisions  for  us  to  arrive  at  interconnection  agreements  as  a 
result  of  negotiation,  mediation,  or  arbitration,  and  in  the  case  of 
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Brooks  Fiber  and  many  others,  we  did  just  that.  We  have  those 
agreements.  There  are  provisions  in  place  where  we  have  disputes, 
to  have  those  resolved.  The  Michigan  Public  Service  Commission 
does  that  on  a  routine  basis  if  we  have  differences. 

As  Mr.  Shapleigh  knows,  we  sit  down  on  a  routine  basis,  review 
our  performance,  and  today,  we  do  exceed  the  criteria  that  is  in  our 
contracts.  We  take  those  contracts  seriously  and  we  want  to  pro¬ 
vide  good  service  to  Brooks  Fiber.  They  are  our  customer. 

Senator  DeWine.  Mr.  Allen,  you  talked  about  the  progress  that 
has  been  made  or  where  the  state  of  the  market  is  in  Michigan  and 
I  wondered  if  you  could  go  a  little  south  of  Michigan  and  tell  me 
a  little  bit  about  what  is  going  on  in  Ohio  as  far  as  local  competi¬ 
tion  and  how  you  see  that  market. 

Mr.  Allen.  I  would  be  glad  to.  The  reason  that  I  have  alluded 
to  Michigan  and  Illinois  today  is  because  there  is,  frankly,  more 
competition  in  Michigan  and  Illinois  than  there  is  in  our  other 
three  States.  Ohio  is  a  State  where  there  is  growing  competition. 
We  have  10  active  competitors  in  the  State  of  Michigan  today. 
However,  the  level  of  intensity  is  not  as  great  as  it  is  in  Michigan 
or  Illinois. 

Senator  DeWine.  I  am  sorry.  Say  that  again. 

Mr.  Allen.  In  Ohio,  we  have  10  competitors  and  the  level  of  in¬ 
tensity  is  not  as  great  as  it  is  in  Michigan  or  Illinois. 

Senator  DeWine.  How  would  those  be — and  I  do  not  want  to 
— take,  the-committee’s-time  tu^et^everything-about-Ohio-out -todays — 
but  I  do  have  some  interest  in  it — how  was  that  spread  out?  You 
talk  about  10,  but  that  is  spread  in  what  areas? 

Mr.  Allen.  I  would  say,  at  this  point,  those  are  in  the  major 
metro  areas  and  balanced  between  facility-based  and  resale,  fairly 
evenly  split. 

Senator  DeWine.  It  would  not  have  reached  Cedarville  yet, 
though? 

Mr.  Allen.  I  do  not  know  specifically  about  Cedarville.  I  would 
assume - 

Senator  DeWine.  I  understand,  but  urban  areas,  primarily. 

Mr.  Allen.  Yes.  Urban  areas,  clearly.  Is  Cedarville  where  you 
live? 

Senator  DeWine.  That  is  where  I  live. 

Mr.  Allen.  As  you  might  guess,  I  have  been  very  well  briefed 
today.  There  are  four  competitors  in  your  backyard. 

Senator  DeWine.  That  is  good.  We  have  four  choices. 

Mr.  Allen.  That  is  right. 

Mr.  ICiMMELMAN.  Mr.  Chairman,  could  I  just  interject  here  before 
Senator  Kohl  starts? 

Senator  DeWine.  Yes. 

Mr.  Kimmelman.  I  cannot  speak  to  the  individual  negotiations 
between  Brooks  and  Ameritech  here,  but  I  can  only  speak  to  the 
incentives  and  there  are  terrible  incentives  here  of  an  incumbent 
monopoly.  I  would  like  to  quote  you  something  that  is  going  to 
sound  like  Mr.  Shapleigh.  It  is  not.  “The  timing  of  terms  and  condi- 
_tion8_for_pricing  ..of  interconnection  determine-which-firms  capture — 
the  available  rents.  Hence,  the  dominant  incumbent,  if  it  fails  to 
accept  the  benefits  which  flow  from  a  competitive  market,  can  and 
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will  rationally  use  interconnection  negotiations  to  delay  and  re¬ 
strict  the  benefits  of  competition.” 

It  sounds  kind  of  like  Mr.  Shapleigh,  does  it  not?  It  is  not.  It  is 
Bell  South.  But  it  is  not  Bell  South  as  the  Bell  South  we  know 
here.  It  is  Bell  South  in  New  Zealand,  where  it  entered  the  market 
as  a  competitor.  That  is  the  problem,  Mr.  Chairman. 

Senator  DeWine.  Senator  Kohl. 

Senator  Kohl.  Mr.  Rosenblum,  did  you  not  say  that  local  is  99 
percent  monopoly  controlled? 

Mr.  Rosenblum.  Senator,  yes,  I  did.  So  far  as  we  know,  the  num¬ 
ber  of  consumers  in  this  country  who  can  choose  local  alternatives 
for  telephone  service  is  less  than  one  percent. 

Senator  Kohl.  All  right.  Mr.  Allen,  you  said  the  problem  is  not 
local.  The  problem  is  long  distance. 

Mr.  Allen.  That  is  correct.  One  of  the  things - 

Senator  Kohl.  But  wait  a  minute.  You  are  saying  opposite 
things,  is  that  correct? 

Mr.  Allen.  We  are  saying  opposite  things.  I  am  saying  the  local 
market - 

Senator  KoHL.  Who  is  the  liar?  I  am  just  kidding.  [Laughter.] 

I  would  like  to  take  just  a  minute  of  my  eight.  First,  Mr. 
Rosenblum  and  then  Mr.  Allen,  will  you  tell  us  why  Mr.  Allen  is 
not  describing  accurately  the  condition,  and  then  Mr.  Allen,  I 
would  like  you  to  respond. 

Mr.  Rosenblum.  Yes,  and  let  me  begin.  Senator,  bv  saving  that 
ATST" also  recognizes  that  AmeritecH  has  been  unlike  most  of  the 
incumbent  LEC’s  in  the  sense  that  it  has  been  working  harder  and 
longer  at  the  job  of  opening  its  markets.  This  is  something  we  have 
publicly  acknowledged.  It  does  not  mean  the  job  is  done,  and  I 
think  that  is  the  respect  in  which  I  disagree  with  Mr.  Allen. 

His  point  was  that  the  markets  are  open.  We  have  done  our  part. 
Now  let  us  into  long  distance.  Every  State  commission  in  the 
Ameritech  region  that  has  considered  the  question  and  every  Fed¬ 
eral  Communications  Commission  and  Department  of  Justice  anal¬ 
ysis,  as  well  as  our  own,  shows  that  there  still  are  significant  gaps 
in  the  extent  to  which  the  Ameritech  markets  are  open,  even 
though  they  have  come  a  long  way. 

So  I  think  that  the  difference  between  us  is  in  how  completely 
open  to  competition  those  markets  are.  I  would  submit.  Senator, 
that  the  number  of  customers  that  can  be  switched,  that  have 
switched,  is  a  relevant  factor.  I  applaud  Ameritech  for  being  able 
to  make  as  many  choices  available  as  they  claim  to  have  made. 

The  fact  of  the  matter,  though,  is  that  when  large  companies  like 
AT&T  have  tried  to  enter  markets  in  Illinois  and  Michigan  and 
Ohio  just  as  a  reseller  of  service,  we  have  discovered  that  the  auto¬ 
mated  systems  that  Ameritech  has  made  available  in  order  to  send 
information  back  and  forth,  which  we  need  to  do  in  order  to  resell 
their  service,  literally  cannot  handle  the  volumes.  Problems  de¬ 
velop.  I  think  this  is  probably  inevitable,  but  it  has  to  be  solved 
and  I  think  the  real  test  of  an  open  market  is  when  it  is  not  the 
incumbent  provider  that  has  its  hand  on  the  throttle,  being  able  to 
“  determine  how  many  customers  can  exercise  choice. 

Senator  KOHL.  Mr.  Allen. 
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Mr.  Allen.  Again,  I  would  say  99  percent,  1  percent,  I  do  not  re¬ 
late  to  because  I  think  those  are  flgures  that  do  not  relate  to  the 
Ameritech  region  and  certainly  do  not  relate  to  the  charts  that  I 
showed  you  earlier,  where  competition  has  increased  in  the  last  8 
months  up  to  a  level  of  over  300  customers  and  now  3,000  cus¬ 
tomers  a  day  make  an  alternate  choice  in  our  region. 

If  you  look  at  the  ad  that  AT&T  has  in  your  local  newspaper 
here  called  Roll  Call,  they  talk  about  calling  them  for  local  competi¬ 
tion.  So  far,  the  local  phone  monopolies  have  failed  to  answer.  They 
have  dialed  the  wrong  number.  In  Michigan  and  in  Illinois,  we  do 
have  significant  competition  and  the  point  here  is  that  the  law  did 
not  have  a  metrics  test.  It  did  not  say  we  had  to  lose  so  many  cus¬ 
tomers  and  our  competition  had  to  gain  so  many  customers  before 
we  entered  the  business.  There  is  no  metrics  test.  They  said  we 
had  to  open  the  market.  We  have  opened  the  market  and  we 
should  have  the  right  to  get  into  the  long  distance  business. 

Senator  Kohl.  Mr.  Rosenblum,  why  is  AT&T  not  investing  more 
in  building  its  own  local  networks?  If  Brooks  Fiber  can  do  it,  why 
cannot  you? 

Mr.  Rosenblum.  Senator,  we  are  investing  in  building  local  net¬ 
works,  but  I  think  we  have  a  slightly  different  situation  than 
Brooks.  If  we  were  a  new  company  starting  up — as  Mr.  Shaplei^h 
said,  his  company  did  not  exist  4  years  ago  and  owes  its  very  life 
to  the  Telecommunications  Act  and  some  of  those  other  events — if 
we  were  in  that  position,  we  would  probablv-b&,pursuing-a-ver-y^if- 
Terent  course  right  now. 

Both  the  blessing  and  the  curse  of  AT&T  is  that  it  has  got  a  very 
long  history  and  a  very  large  size.  We  have  many  millions  of  cus¬ 
tomers  today  whom  we  serve  with  the  largest  network  in  the  world, 
which  takes  an  awful  lot  of  investment  just  to  maintain  for  the 
purpose  that  we  have  traditionally  used  it,  which  is  the  toll  traffic. 
We  also  have  a  national  presence  and  our  customers  have  come  to 
expect  from  us  that  when  they  do  business  with  us,  they  will  be 
able  to  get  a  certain  level  of  quality  and  service  that  they  have  as¬ 
sociated  with  their  long  distance  purchases  from  us. 

We  are  literally  not  in  a  position,  Senator  Kohl,  to  make  the  in¬ 
vestment  necessary  to  build  out  local  networks  quickly  enough  to 
serve  all  of  our  residential  and  business  customers  across  the  coun¬ 
try  and  so  we  are  choosing  to  do  what  I  think  the  act  clearly  pro¬ 
vides  for  us,  which  is  take  advantage  of  three  different  entry  paths. 

Where  it  makes  sense,  we  will  try  to  build.  In  that  regard,  we 
have  announced  that  we  are  actively  pursuing  and  very  hopeful 
about  a  new  technolo^  that  could  replace  the  local  wired  telepnone 
network  with  a  wireless  technology  that  is  sort  of  a  derivative  of 
cellular.  That  is  not  yet  ready  for  prime  time,  but  we  are  very  ex¬ 
cited  about  it. 

We  are  also  trying,  and  with  some  success,  reselling  local  incum¬ 
bent  services  to  100,000  or  more  customers,  and  I  would  point  out 
in  response  to  Mr.  Barr,  those  are  almost  exclusively  residential 
customers,  not  just  big  business  customers,  so  we  are  not  playing 
a  reverse  Robin  Hood. 

And  most  importantly,  our  strategy  is  to  try  to  buy  pieces  of  the 
incumbent  network  elements  so  that  we  can  combine  them  and  pro¬ 
vide  service  that  way,  which  involves  an  investment  of  sorts,  be- 
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cause  we  have  to  buy  at  a  fair  economic  price  those  network  ele¬ 
ments. 

Senator  Kohl.  Mr.  Allen,  why  is  Ameritech  not  trying  to  compete 
locally  against  Bell  Atlantic  or  GTE? 

Mr.  Allen.  To  date,  we  have  spent  a  great  deal  of  time  right  in 
our  own  backyard  trying  to  make  sure  that  we  got  ready  for  local 
competition,  we  opened  up  our  market,  and  our  focus  has  been  and 
continues  to  be  to  ensure  that  we  are  the  best  full-service  commu¬ 
nications  provider  in  the  upper  Midwest. 

Senator  Kohl.  Why  do  you  not  go  out  and  compete  against  GTE 
and  Bell  Atlantic? 

Mr.  Allen.  I  am  sure  at  some  i>oint,  we  will.  Right  now,  our  re¬ 
sources  are  limited.  We  are  focusing  all  of  them  on  trying  to  ensure 
that  we  get  into  the  long-distance  business,  which  is  our  top  prior¬ 
ity. 

Senator  Kohl.  Mr.  Barr,  when  you  were  here,  was  it  in  1990? 

Mr.  Barr.  Yes,  Senator. 

Senator  Kohl.  When  you  were  here  before  this  committee,  you 
had  three  lovely  children. 

Mr.  Barr.  Thank  you. 

Senator  Kohl.  I  think  it  was  Mary,  Pat,  and  Meg,  is  that  right? 

Mr.  Barr.  Right,  Senator. 

Senator  Kohl.  How  are  they  doing? 

Mr.  Barr.  They  are  doing  well.  They  speak  of  you  often.  [Laugh- 
ter.] _  _ _ _ 

They  still  have  the  Bucks  hats  that  you  gave  them. 

Senator  Kohl.  That  is  great.  Say  hello  for  me. 

Mr.  Barr.  I  will. 

Senator  Kohl.  Mr.  Barr,  what  do  you  think  of  Mr.  Rosenblum's 
explanation?  How  do  you  respond  to  what  he  said? 

Mr.  Barr.  His  explanation  for - 

Senator  Kohl.  I  asked  him - 

Mr.  Barr.  About  not  investing? 

Senator  Kohl.  Right. 

Mr.  Barr.  I  think  AT&T  has  made  the  decision  that  if  they  can 
get  an  interpretation  of  the  statute  whereby  they  can  have  the  in¬ 
cumbent  make  the  investment  and  subsidize  them  with  below-cost 
wholesale  prices,  they  will  ride  piggyback  on  the  incumbent  and 
not  have  to  make  their  own  investment. 

MCI  is  making  some  investment  now.  We  have  only  five  coloca¬ 
tion  requests  from  AT&T.  We  had  29  from  MCI.  We  have  lost  cus¬ 
tomers  to  MCI  through  facilities-based  competition  by  MCI.  So  I 
think  it  is  a  business  decision  by  AT&T  that  if  they  can  get  other 
people  to  make  their  investment  for  them  and  get  a  subsidy  to 
come  into  the  market,  that  is  how  they  are  going  to  do  local  serv¬ 
ice. 

Mr.  Rosenblum.  Senator,  if  I  could  respond  to  that  briefly. 

Senator  Kohl.  Yes.  Go  ahead,  Mr.  Rosenblum. 

Mr.  Rosenblum.  Thanks.  I  think,  although  it  is  a  business  deci¬ 
sion  by  AT&T,  in  the  way  I  described  it  and  to  some  extent  in  the 
way  Mr.  Barr  described  it,  it  is  not  AT&T  trying  to  stretch  or  inter¬ 
pret  the  statute.  The  statute  could  not  be  more  clear  that  anyone 
who  wants  to  enter  a  local  market  has,  among  other  things,  the  op¬ 
tion  of  buying  the  incumbent’s  service  at  a  wholesale  discount  from 
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the  retail  price  and  that  is  what  we  are  trying  to  do  in  some  cases. 
Our  preferred  course  of  entry,  though,  would  be  through  investing 
in  network  elements,  which  we  would  have  to  lease  at  a  very  dif¬ 
ferent  pricing  and  higher  pricing  structure  from  the  incumbent. 

The  reason  we  have  not  been  able  to  do  that  with  GTE,  frankly, 
is  that  since  the  eighth  circuit  decision,  they  have  refused  to  nego¬ 
tiate  with  AT&T  about  even  beginning  work  on  the  systems  nec¬ 
essary  to  support  that,  and  the  reason  why  we  are  not  interested 
in  pursuing  resale  to  a  greater  extent  from  GTE  is  because  they 
have,  on  average,  about  the  highest  access  cnarges  of  any  incum¬ 
bent  local  company  in  the  country  and,  on  average,  the  lowest 
wholesale  discount,  so  we  would  be  caught  in  a  price  squeeze  if  we 
tried  to  do  it  in  a  big  way. 

Senator  Kohl.  I  have  one  last  question  before  I  turn  this  back 
to  Mr.  DeWine.  Mr.  Kimmelman,  are  you  suggesting  that  you  are 
concerned  that  these  companies,  in  their  own  best  interest  and  the 
best  interest  of  their  shareholders,  find  it  most  expedient  not  to 
compete  with  each  other  but  to  maximize  profits,  each  in  their  own 
areas,  because  that  is  the  way  people  run  businesses  in  this  respect 
and  try  and  make  money,  which  is  certainly  not  immoral  or  illegal, 
but  that  is  just  the  way  this  thing  shakes  out? 

Mr.  Kimmelman.  That  is  exactly  right.  Senator  Kohl.  I  think 
they  all  came  into  Congress  and  said,  we  are  ready  to  compete.  We 
are  ready  to  break  down  barriers.  We  are  ready  to  go  into  each  oth- 
er’s  markets.  In  reality,  there  is  more  mone^o-be-made-bv-slow^ 
rolling  the  process,  preserving  a  monopoly  if  you  can  preserve  it, 
holding  on  to  it  as  long  as  possible  and  not  running  the  risk  of 
entry  into  another  market,  where  there  will  be  retaliation. 

Senator  Kohl.  And  you  stay  away  from  my  market  and  I  will 
stay  away  from  yours? 

Mr.  Kimmelman.  That  is  what  I  am  fearful  is  developing,  i^d 
going  back,  again,  this  is  not  trying  to  state  that  competition 
should  go  at  a  particular  pace.  As  you  can  see,  there  is  internecine 
warfare  here  from  the  courts  to  the  marketplace  to  the  arbitration 
rooms.  I  do  not  know  how  you  figure  all  that  out.  You  cannot  pre¬ 
dict  a  pace.  But  certainly,  rates  should  not  go  up  while  that  is  hap¬ 
pening,  and  also,  certainly,  the  markets  should  not  be  allowed  to 
consolidate  and  eliminate  potential  competitors  while  all  that  is 
happening.  That  is  totally  contrary  to  what  was  desired. 

In  the  quote  I  read  before  from  Bell  South  in  New  Zealand,  if  I 
had  continued,  it  would  have  sounded  like  Mr.  Rosenblum  in  terms 
of  the  incentives  of  the  incumbent  and  the  ability  to  overprice  and 
overcharge  and  why  you  need  regulators  to  step  in.  So  these  com¬ 
panies  all  say  different  things,  depending  on  where  they  are,  what 
country,  whether  they  are  the  monopolists,  whether  they  are  the 
challenger. 

I  think  the  basic  point  here  is  not  to  try  to  guess  the  timeframe 
of  competition  but  to  try  to  make  sure  that  we  are  keeping  prices 
reasonable  and  as  many  competitive  forces  moving  forward  and  not 
retrenching. 

Senator  Kohl.  Mr.  DeWine. 

Senator  DeWine.  Mr.  Allen,  I  want  to  clarify  some  testimony, 
and  maybe  I  did  not  quite  understand.  You  talk  about  the  progress 
being  made  in  Michigan,  and  I  think  you  said  Wisconsin,  as  well. 
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Mr.  Allen.  Illinois. 

Senator  DeWine.  Illinois.  You  are  also,  of  course,  in  Ohio,  where 
else,  Indiana? 

Mr.  Allen.  Wisconsin,  Illinois,  Indiana. 

Senator  DeWine.  OK.  The  States  that  are  not  quite  as  far  along, 
such  as  Ohio,  my  understanding  from  your  testimony  would  be  that 
the  local  competition,  that  there  is  competition  such  as  you  would 
find  in,  as  you  referenced.  Green  County,  my  home  county.  Com¬ 
petition  is  at  the  commercial  level,  is  that  correct?  I  mean,  that  is 
where  we  are  finding  the  competition  and  we  are  finding  it  also  in 
the  urban  areas,  is  that  correct  or  not? 

Mr.  Allen.  The  heavier  competition  is  clearly  in  the  urban  area. 

Senator  DeWine.  Is  that  residential  as  well  as  commercial? 

Mr.  Allen.  It  is  a  blend  of  residential  and  business.  There  is  no 
question  that  competitors  are  coming  in  and  trying  to  acquire,  as 
you  would  expect  them  to,  high-volume,  high-dollar  customers,  be 
they  consumers  or  businesses.  There  is  competition  of  those  same 
customers,  high-dollar  customers,  in  suburban  and  rural  markets. 
It  is  more  selective,  but  it  is  there.  Clearly,  the  competitors  are 
coming  in  and  not  trying  to  serve  all  the  customers.  They  are  try¬ 
ing  to  come  in  and  serve  high-dollar,  high-volume  customers,  as 
you  would  expect  them  to. 

Senator  DeWine.  I  am  just  trying  to  get  a  snapshot  of  one  of 
these  Sta;.es,  and  I  want  to  make  sure  I  understand  that  snapshot. 

Mr.  Allen.  I  understand  what  you  want. 

Senator  DeWine.  You  and^  were  having  futr  going  back  and 
forth  about  my  home  community,  which  obviously  is  a  rural  com¬ 
munity.  It  is  not  relevant  whether  it  is  mine  or  whether  it  is  some¬ 
one  else’s,  whether  it  is  Cedarville  or  whether  it  is  Ripley,  OH,  or 
wherever  it  is.  It  does  not  matter.  The  point  is,  what  is  the  pros¬ 
pect  for  competition  there? 

Mr.  Allen.  If  you  look  at  our  five  States,  I  would  describe  them 
as  follows.  One,  Illinois  and  Michigan,  we  have  robust  competition, 
as  evidenced  by  the  chart.  Wisconsin  and  Ohio,  we  have  growing 
competition,  and  in  Indiana,  we  have  embryonic  competition. 

An  important  point  to  remember,  though,  is  that  the  congres¬ 
sional  act  that  was  passed  does  not  call  for  any  particular  level  of 
competition - 

Senator  DeWine.  I  understand. 

Mr.  Allen  [continuing].  Before  we  are  allowed  into  the  long-dis¬ 
tance  business. 

Senator  DeWine.  No.  I  understand  that. 

Mr.  Allen.  The  problem  I  have  is  when  I  stand  in  a  garage  in 
front  of  our  installers  and  repairmen  in  Ohio  or  Wisconsin  or  Indi¬ 
ana,  much  less  Michigan  or  Illinois.  Our  people  look  at  us  and  say, 
I  do  not  understand  this.  You  told  us  if  we  opened  up  the  local 
market  and  we  negotiated  contracts  with  our  competitors,  when 
they  came  in,  we  would  be  able  to  get  into  the  long-distance  busi¬ 
ness.  Why  can  we  not  do  that?  I  have  6,000  people  in  Wisconsin, 
16,000  in  Ohio.  They  do  not  get  this.  Why  are  we  opening  up  the 
local  market  if  we  are  not  going  to  get  in  the  long-distance  busi¬ 
ness?  t-' 

Senator  DeWine.  You  testified  that  you  were  losing  3,000  a  day, 
is  that  how  you - 
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Mr.  Allen.  We  are  now. 

Senator  DeWine.  You  are  now,  and  that  would  be  spread — is 
that  just  in  one  State  or  is  that  your  total? 

Mr.  Allen.  That  is  all  States,  heavily  dominated  by  Michigan 
and  Illinois. 

Senator  DeWine.  Mr.  Rosenblum,  I  believe  Mr.  Barr  stated  that 
you  are  not  actively  trying  to  sign  up  GTE  customers,  is  that  cor¬ 
rect? 

Mr.  Rosenblum.  I  believe  he  did  state  that,  yes,  Mr.  Chairman. 

Senator  DeWine.  Well,  you  are  the  lawyer  today,  are  you  not? 
We  have  a  room  full  of  them.  You  guys  are  good. 

Mr.  Rosenblum.  I  wanted  to  be  careful  on  that  one,  Mr.  Chair¬ 
man. 

Senator  DeWine.  Yes,  that  is  good.  [Laughter.] 

Let  me  rephrase  the  question.  Is  that  true?  Is  it  a  true  state¬ 
ment?  I  know  he  said  the  statement,  but  is  what  he  said  accurate, 
in  your  opinion,  at  least? 

Mr.  Rosenblum.  Mr.  Chairman,  it  is  not  accurate.  It  is  not  true. 

Senator  DeWine.  That  is  plain.  OK. 

Mr.  Rosenblum.  A  better  characterization  would  be  that  we  are 
not  able  as  we  would  like  to  pursue  customers  in  GTE  territory  for 
the  reasons  I  described  earlier.  GTE  has  truly  been  among  the 
leaders  in  litigating  against  key  parts  of  the  act,  including  espe¬ 
cially  the  parts  of  the  act  that  contemplate  that  new  entrants  like 
-us-oan.  buy-the_unbundled-network  elements-in  any  combination-we 
choose.  They  won  a  victory,  to  some  extent,  in  the  eighth  circuit 
and  have  been  since  that  time  refusing  to  deal  with  us  on  what  we 
have  asked  for  in  order  to  enter  their  markets. 

As  I  said  before,  dealing  with  them  as  a  reseller  of  their  service 
is  not  economically  viable,  given  the  relatively  high  access  charges 
and  the  relatively  small  wholesale  discounts  they  have  achieved  in 
their  States. 

But  our  goal  is  to  provide  local  exchange  service  t(  ."ill  of  our  cus¬ 
tomers  and  all  of  anybody’s  customers,  from  residential  up  through 
business,  everywhere  in  the  country.  We  do  that  today  with  our 
long-distance  service.  Our  customers  are  nationwide  across  all  resi¬ 
dential  and  business  groups  and  we  do  not  foresee  changing  as  a 
company  our  mission  in  that  regard. 

Senator  DeWine.  Mr.  Barr,  do  you  want  to  respond  in  any  way? 

Mr.  Barr.  I  am  not  sure  what  he  means  by  they  are  unable  to 
proceed  in  the  way  they  would  like.  They  have  not  requested  any 
unbundled  network  elements  from  us.  There  are  unbundled  net¬ 
work  element  prices  in  effect.  We  have  not  litigated  to  delay  those 
from  going  into  effect.  They  are  in  effect  today. 

I  think  if  Mr.  Rosenblum  was  honest  with  you,  he  would  say  that 
they  are  not  ready  to  put  into  place  their  unbundled  network  ele¬ 
ment  platform.  They  do  not  have  their  act  together  yet.  I  think 
that  is  the  reason  for  the  delay. 

On  the  litigation  side,  the  reason,  as  Mr.  Allen  averred  to,  there 
has  been  a  dispute  over  how  much  of  these  unbundled  network  ele¬ 
ments  you  can  get  and  who  has  the  obligation  to  link  them  to¬ 
gether.  We  said  we  did  not  have  the  obligation  to  put  them  to¬ 
gether,  that  the  person  who  buys  them  has  the  obligation  to  put 
them  together.  The  FCC  disagreed  with  us.  We  asked  the  eighth 


93 


circuit  about  that.  We  won  that  point  and  now  we  are  trying  to  get 
our  agreements  to  conform  to  that  because  we  were  forced  to  enter 
into  agreements  with  the  opposite  provision  and  we  did  it  under 
protest  and  we  won  the  case.  So  we  are  trying  to  get  the  contracts 
reformed. 

I  would  like  to  just  make  an  overall  point  referring  to  your  pre¬ 
vious  line  of  questioning.  Actually,  I  think  the  whole  discussion  of 
competition  is  a  misnomer  because  I  do  not  think  what  is  happen¬ 
ing  out  there  is  competition.  We  are  losing  customers,  big  business 
customers — and,  incidentally,  we  are  taking  customers  away  from 
some  of  the  RBOC’s,  so  we  are  competing  with  the  RBOC’s  and  we 
have  pledged  to  be  in  seven  RBOC  markets  by  the  end  of  this  year 
and  we  have  established  a  CLEG  to  do  that. 

Senator  DeWine.  How  far  along  are  you  on  that?  I  mean,  what 
does  that  mean?  You  are  competing  there  and  you  are  into  those 
markets?  Could  you  quantify  that? 

Mr.  Barr.  We  have  started  taking  large  business  customers 
away  from  PacTel.  We  have  taken  some  away  from  US  West.  SBC 
has  taken  a  customer  away  from  us.  We  are  getting  ready  to  coun¬ 
terattack. 

Senator  DeWine.  But  do  you  have  any  feel  for  numbers  there, 
though? 

Mr.  Barr.  The  large  customers  I  am  talking  about  are  dozens  of 
customers,  but - 

- Senator_DEWlNE,-ButJarge  isJ;he_point?_ - - - -  . — 

Mr.  Barr.  Yes,  big  companies,  which  is  the — but  the  point  I  want 
to  make  is  this.  What  is  going  on  is  price  arbitrage  right  now  and 
raiding  the  kitty  of  universal  service.  In  a  typical  GTE  State,  it 
might  cost  us  $25  to  serve  a  customer.  A  business  customer,  resi¬ 
dential  customer,  it  is  still  about  $25,  let  us  say.  The  residential 
customer  may  be  paying  $15,  particularly  in  rural  areas. 

The  difference  has  been  made  up  over  time.  The  States  require 
us  to  get  that  return.  The  reason  they  can  tell  us  to  only  charge 
$15,  below  cost,  is  because  we  are  charging  the  businesses  $45, 
$60,  $70,  and  that  is  the  pricing  scheme  that  is  in  effect  now  and 
it  relied  upon  a  monopoly  to  have  this  cross-subsidy,  because  obvi¬ 
ously  you  cannot  get  away  with  $60,  $75  in  a  competitive  market 
if  it  only  costs  you  $75,  but  that  is  what  we  are  required  right  now 
to  do  under  State  regulation. 

So  when  the  new  entrant  comes  in,  it  only  costs  them  $25  to 
serve  that  business.  There  might  be  $15  or  $20  of  margin  in  our 
price  that  is  paying  for  Aunt  Tillie,  to  keep  her  price  low,  because 
we  have  to  serve  everybody — everybody — but  the  new  entrant  does 
not  have  to  serve  everybody.  They  come  in  and  they  cherry  pick, 
and  by  charging  a  little  bit  below  what  we  charge — let  us  say  we 
are  charging  $70  and  they  charge  $65 — they  walk  away  with  the 
customer  and  all  that  margin  that  went  to  keep  Aunt  Tillie’s  bill 
low.  So  they  have  diverted  the  subsidy  from  keeping  the  universal 
service  plan,  in  keeping  residential  rates  reasonable,  and  the  sub¬ 
sidy  is  now  channeled  into  the  pocket  of  the  new  entrant. 

That  is  what  is  happening  and  that  is  what  has  the  ILEC’s  mad. 
The  statute  says  that  should  not  happen,  that  you  have  to  have  a 
universal  service  plan  in  effect  that  everyone  contributes  to.  The 
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new  entrants  are  not  contributing  to  universal  service  at  all  today. 
They  are  walking  away  with  the  subsidy. 

Senator  DeWine.  Senator  Kohl. 

Senator  Kohl.  Mr.  Barr,  you  are  one  of  the  two  telephone  compa¬ 
nies  to  get  into  cable.  Could  you  tell  us  what  the  investment  moun¬ 
tain  is  on  that? 

Mr.  Barr.  I  do  not  have  the  details  on  that.  As  you  say,  we  are 
in  two  markets,  St.  Petersburg  and  Thousand  Oaks.  It  is  very  cost¬ 
ly  to  do  that  because  we  are  o 'erbuilding.  That  is,  we  are  putting 
in  facilities.  No  one  passed  a  statute  saying  that  we  can  piggyback 
onto  the  cable  system.  We  have  to  put  in  our  own  system. 

We  have  been  very  successful  in  competing  and  signing  up  cus¬ 
tomers.  In  fact,  we  found  that  there  is  a  lot  of  dissatisfaction  with 
the  cable  companies  and  sometimes  we  have  not  even  had  to  mar¬ 
ket.  People  see  us  digging  up  the  street  and  they  come  out  and 
they  say  they  want  to  switch.  So  I  think  over  time,  as  we  get  our 
costs  down  and  learn  more  about  the  deployment  of  the  system,  it 
is  going  to  be  an  excellent  business  for  phone  companies,  but  I  can¬ 
not  give  you  the  specifics  on  the  investment. 

Senator  Kohl.  If  there  is  one  thing  I  hear  across  my  State,  and 
my  colleagues  say  the  same  thing,  it  is  that  people’s  cable  rates  are 
going  up  like  crazy.  I  think  there  is  substantiation  for  that.  I  think 
Mr.  Kimmelman  has  said  that  we  legally  here  in  Congress  ought 
to  put  a  moratorium  on  cable  rate  increases  for  some  period  of 
time. 

Any  and  all  of  you,  what  are  we  going  to  do  about  cable  rate  in¬ 
creases?  They  are  killing  your  image  and  they  are  hurting  the  poli¬ 
ticians,  too. 

Do  you  want  to  make  a  comment,  Mr.  Barr  or  Mr.  Allen? 

Mr.  Allen.  I  would  be  glad  to  comment.  We  have  entered  the 
cable  business.  We  are  the  largest  growing  cable  company  in  the 
upper  Midwest.  We  now  have  50  franchises  approved.  We  are  ac¬ 
tively  serving  30  franchises,  and  interestingly  enough,  where  we 
compete,  prices  have  gone  down.  So  what  you  want  is  just  what  the 
act  called  for,  and  that  was  competition. 

Most  importantly,  though,  it  is  important  that  we  have  access  to 
programming.  You  can  imagine,  if  we  are  providing  cable  service 
in  Ohio  and  we  cannot  provide  Fox  and  have  a  local  football  game 
on,  or  the  same  in  Chicago  with  the  Bulls.  So  the  real  issue  for  us 
is  access  to  programming.  I  will  assure  you,  we  will  continue  to 
compete  and  where  there  is  competition,  price  drops. 

Senator  Kohl.  Are  you  looking  to  televise  a  basketball  team  in 
Wisconsin?  [Laughter.] 

Mr.  Allen.  We  consider  any  opportunity  to - 

Senator  DeWine.  That  was  the  correct  answer. 

Mr.  Shapleigh.  Senator  Kohl - 

Senator  Kohl.  Yes,  Mr.  Shapleigh. 

Mr.  Shapleigh.  If  I  could  comment  on  cable  companies,  the  com¬ 
mittee  should  be  aware  that  the  cable  companies  are  extremely  ac¬ 
tive  in  going  into  the  telephone  business.  In  fact,  one  of  the  largest 
CLEC’s,  facilities-based  carriers,  is  TelePort,  which  is  owned  by 
three  or  four  of  the  largest  cable  companies,  plus  they  go  into  it  in¬ 
dividually.  Cox  has  a  major  investment  in  a  telephone  plant.  Right 
across  the  river  here  in  northern  Virginia,  Jones  Intercable  has  a 
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switch  and  is  providing  switch  services  to  people.  So  there  is  some 
investment  there. 

If  I  might  just  pick  up  on  one  point  very  briefly  on  universal 
service,  the  new  entrants,  in  fact,  do  fall  under  the  universal  serv¬ 
ice  regime  just  set  up  now  under  universal  service  reform  by  the 
FCC.  We  will  be  full  participants  in  funding  the  pool  of  money  that 
will  be  available  for  universal  service  in  this  country  and  that  has 
been  the  position  of  our  industry  from  the  beginning.  We  are  mem¬ 
bers  of  the  industry  and  will  contribute  just  like  everybody  else 
does. 

Senator  Kohl.  Mr.  Kimmelman. 

Mr.  Kimmelman.  Could  I  just  add,  I  want  to  urge  Mr.  Barr’s 
company,  Mr.  Allen’s  company  on.  Please  come  in.  We  are  seeking 
your  help  in  putting  a  lid  on  rates  just  because  the  competition  is 
not  there  across  the  country.  I  think  the  FCC  found  that  where 
there  was  overbuilding,  where  there  were  two  wires,  rates  on  aver¬ 
age  were  28  percent  lower  than  where  there  was  just  one  cable 
company. 

I  think  Mr.  Allen  is  also  on  to  another  problem.  Mr.  Chairman, 
I  hope  that  you  might  devote  some  attention  to  a  future  hearing 
to  this  on  cable  issues.  The  lion’s  share  of  cable  programming  is 
owned  by  the  cable  companies.  The  FCC  found  that  cable  compa¬ 
nies  own,  the  major  companies,  the  top  8,  own  63  of  65  major  cable 
programming  networks.  Of  the  top  13  networks,  8  of  them  are 
owned  by  cable  companies. 

Now,  they  say  the  price  of  programming  is  going  up.  Well,  the 
price  of  programming  is  going  up.  They  get  more  money  from  cus¬ 
tomers.  They  put  it  in  the  pocket  of  the  cable  company  and  then 
they  ship  it  over  to  their  programming  affiliate.  That  does  not  look 
like  a  legitimate  price  increase. 

The  problem  is  probably  even  bigger  than  just  access  to  the  pro¬ 
gramming.  It  is  the  price  of  the  programming  itself.  Network  TV 
is  still  watched  by  more  than  60  percent  of  consumers.  Prices  for 
network  programming  went  up  2  percent  last  year.  When  you  have 
to  buy  a  channel  on  its  own,  a  premium  channel,  HBO,  prices  went 
up  2  percent  last  year.  The  other  programming,  19  percent. 

There  is  something  wrong  here  with  the  bottleneck  of  cable- 
owned  programming  and  a  few  large  cable  companies  controlling 
the  systems.  So  we  are  hoping  these  gentlemen’s  companies  will 
get  in  and  offer  consumers  choice,  but  we  would  urge  you  to  look 
more  carefully  at  the  programming  issues,  the  other  monopolistic 
practices  in  the  cable  industry  and  at  least  help  us  by  putting  a 
lid  on  rates  until  these  folks  can  get  their  systems  up  and  running. 

Senator  Kohl.  Thank  you,  Mr.  Chairman.  I  have  no  more  ques¬ 
tions  of  this  panel. 

Senator  DeWine.  Thank  you  very  much. 

Mr.  Kimmelman,  will  the  FCC  rates  for  interconnection  promote 
the  right  type  of  competition,  that  is,  facilities-based? 

Mr.  Kimmelman.  Well,  as  I  think  you  have  heard  this  afternoon, 
Mr.  Chairman,  it  depiends  how  you  define  what  is  facilities-based 
competition.  They  will  certainly  promote  a  certain  type  of 
unbundled  network  elements  that  take  advantage  of  the  incumbent 
monopolist  network,  but  also,  I  believe  there  is  an  incentive  there 
for  the  new  entrants  to  build.  But  if  you  are  looking  for  a  com- 
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pletely  built  system,  from  start  to  finish,  I  think  the  AT&T’s  of  the 
world  have  the  exact  same  problems  that  the  G'TE’s  of  the  world 
have  going  into  the  cable  business.  It  is  very  expensive,  takes  a 
long  time. 

I  think  that  the  FCC  is  on  the  right  track  here,  given  the  way 
the  market  is  developing.  The  problem  you  have  here  is,  contrary 
to  what  was  sold  to  Congress  by  the  proponents  of  this  legislation, 
you  do  not  have  a  market-driven  competitive  system.  You  have 
very  much  a  regulatory  restructuring  of  an  industry  in  the  hopes 
of  developing  competition.  So  the  market  forces  are  not  really  driv¬ 
ing  this.  A  Tot  of  it  is  being  driven  by  these  regulatory  decisions, 
now  all  tied  up  in  courts.  It  is  very,  very  difficult.  Until  you  get 
the  market  pushing  the  process,  you  are  going  to  have  the  glass 
half  full/half  empty  fights  for  a  long  time. 

Senator  DeWine.  "The  system  you  have  described,  that  should 
not  come  as  a  shock  to  anyone,  based  on  our  past  history,  should 
it? 

Mr.  Kimmelman.  No,  it  should  not,  Mr.  Chairman.  This  is  going 
to  be  a  very  tedious  process  and  this  is  why  I  go  back  to  the  fun¬ 
damental  issue,  and  telephony,  I  think,  is  not  exactly  the  pace  of 
competition.  You  can  open  networks.  You  can  say,  please  come.  You 
cannot  force  entrepreneurs  to  do  what  you  would  like  them  to  do 
in  the  policy  process.  The  market  has  to  create  that  pressure. 

So  you  can  set  the  framework.  The  most  important  thing  is  to 
make  sure  that  you  have  the  mechanisms,  I  believe,  to  protect  con¬ 
sumers — reasonable  prices,  reasonable  choice — and  to  prevent  in¬ 
dustries  from  consolidating  and  taking  competitors  out  of  play.  So 
it  is  antitrust,  it  is  preventing  mergers,  it  is  preventing  consolida¬ 
tion  until  these  processes  get  played  out. 

Senator  DeWine.  Does  anybody  else  on  the  panel  want  to  take 
a  shot  at  that?  Mr.  Barr?  Either  one  of  you.  We  will  give  both  of 
you  a  chance. 

Mr.  Barr.  I  agree  with — is  it  Shapely  or  Shapieigh? 

Mr.  Shapleigh.  Shapieigh. 

Mr.  Barr.  Shapieigh.  I  agree  with - 

Senator  DeWine.  We  have  done  it  both  ways  today. 

Mr.  Shapleigh.  “Shapely”  is  usually  applied  to  my  wife  and 
daughters.  [Laughter.] 

Mr.  Barr.  I  would  like  to  agree  with  something  he  said,  which 
is  the  whole  thrust  of  the  statute  was  to  induce  facilities-based 
competition.  That  is  where  you  get  real  competition.  The  other  two 
means  of  entry  were  meant  by  the  statute  to  be  stepping  stones  to 
that.  Resale  was  supposed  to  let  them  build  up  a  client  base,  a  cus¬ 
tomer  base  that  would  make  it  more  effective  for  them  to  build  out 
to  them,  so  it  was  a  stopgap  measure.  I  believe  unbundling  was 
there  so  they  did  not  have  to  come  in  with  everything  at  once.  They 
could  lease  a  switch.  They  could  put  in  some  transport,  put  in  their 
own  switch. 

But  the  FCC  has  come  along  and  set  the  discount  so  low  on 
unbundled  elements,  in  our  case,  a  60-percent  reduction,  way  below 
cost,  and  allowed  the  stringing  together  of  all  the  unbundled  ele¬ 
ments,  so  you  are  really  just  buying  a  whole  system.  You  are  not 
putting  in  anything  of  your  own.  That  will  prevent  investment  by 
either  the  incumbent  or  the  newcomer.  It  is  not  going  to  generate 
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competition.  If  the  wholesale  price  is  set  too  low,  you  stifle  competi¬ 
tion  and  all  you  have  is  a  relabeling  game  going  on. 

Senator  DeWine.  Mr.  Shapleigh. 

Mr.  Shapleigh.  In  answer  to  your  original  question  on  the  FCC 
setting  interconnection  rates,  it  was  not  until  the  FCC  set  inter¬ 
connection  rates  in  August  of  last  year  that  we  got  anywhere  with 
the  RBOC’s  in  negotiating  interconnection  agreements.  When  the 
FCC  came  out  with  their  order,  despite  the  later  action  of  the 
eighth  circuit,  that  is  what  specifically  led  to  the  conclusion  of  sue- . 
cessful  negotiations  in  the  case  of  Brooks. 

•There  is  a  real  role,  Mr.  Chairman,  for  the  FCC  and  the  Depart¬ 
ment  of  Justice  as  we  are  trying  to  move  from  a  100-percent  mo¬ 
nopoly  to  competition.  They  cannot  just  abandon  and  get  rid  of  reg¬ 
ulation  right  away.  You  have  to  manage  that  process  for  a  little 
while  longer,  and  then  at  some  point,  as  Mr.  iGmmelman  points 
out,  the  market  is  more  divided.  The  market  forces  can  take  over 
and  at  that  point  we  will  have  tine  competition. 

Senator  DeWine.  Anyone  else?  Mr.  Rosenblum. 

Mr.  Rosenblum.  Mr.  Chairman,  I  would  also  like  to  jump  in  on 
that  a  little  bit.  First  of  all,  I  think  that  in  AT&Ts  case,  we  see 
that  something  like  facilities-based  competition  is  the  ideal  result. 
We  do  not  foresee  being  a  competitor  in  the  local  exchange  merely 
on  the  basis  of  slapping  our  brand  name  over  somebody  else’s  serv¬ 
ice.  The  reason  why  customers  want  the  choice  in  the  local  ex¬ 
change  is  so  they  do  not  have  to  buy  the  same  incumbent  compa¬ 
ny’s  service  in  the  future,  and  in  the  long  term,  that  is  not  the  way 
we  are  going  to  succeed  in  providing  it. 

That  being  said,  the  statute  does  not,  in  our  view,  favor  facilities- 
based  competition  over  others  or  set  the  other  two  entry  vehicles 
as  mere  stepping  stones  to  facilities-based  competition,  even 
though,  Mr.  Chairman,  that  is  probably  the  way  we  planned  to  do 
it.  This  is  the  same  argument  that  GTE  has  made  before.  This  is 
not  an  argument  against  the  FCC.  The  act,  in  our  view,  could  not 
be  clearer  that  all  three  entry  paths  are  given  equal  treatment,  and 
when  this  was  argued  to  the  eighth  circuit  last  year,  even  the 
eighth  circuit  agreed  that  the  argument  was  incorrect  and  that  the 
act  equally  protects  all  those  entry  paths. 

Senator  DeWine.  All  right. 

Mr.  Kimmelman.  Could  I  just  add,  Mr.  Chairman? 

Senator  DeWine.  Yes,  Mr.  Kimmelman. 

Mr.  Kimmelman.  As  a  reminder,  when  the  long  distance  market 
was  opened  up,  it  certainly  was  not  this  pin-dropping  fiber  optic 
network  overnight.  You  may  recall  there  were  an  awful  lot  of  peo¬ 
ple  cherry  picking  and  picking  off  customers  from  AT&T  and  prob¬ 
ably  thousands  a  day  at  some  point.  It  took  a  long  time.  There  was 
a  lot  of  resale.  There  was  a  lot  of  network  sharing.  The  skewed  dis¬ 
tribution  of  revenue  that  Mr.  Barr  referred  to  in  the  local  market, 
of  very  few  customers  generating  a  lot  of  revenue,  it  is  not  as 
skewed  but  it  is  quite  skewed  in  long  distance.  About  10  percent 
of  customers  generate  about  40  percent  or  45  percent  of  the  reve¬ 
nue. 

So  it  was  the  same  problem  in  long  distance  and  we  got  there 
by,  step  by  step,  going  from  working  off  of  the  AT&T  monopoly  net¬ 
work,  breaking  it  apart,  and  ultimately  getting  market  forces  driv- 
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ing  facilities-based  competition.  We  now  have  multiple  fiber  optic 
networks  across  the  country  for  long  distance. 

Senator  DeWine.  Mr.  Snapleigh,  Brooks  Fiber  is  not  exactly  a 
household  name  or  word,  or  at  least  it  has  not  become  that  yet. 
With  your  somewhat  limited  resources  and,  forgive  me,  lack  of 
name  recognition,  how  have  you  managed  to  succeed  in  entering  so 
many  local  markets?  You  touched  on  that  a  little  earlier,  but  I 
would  like  you  to  go  into  that. 

Mr.  Shapleigh.  Starting  out  at  50,000  feet.  Senator,  I  think, 
frankly,  it  was  the  wisdom  of  Congress  in  enacting  the  Telecom  Act 
of  1996,  realizing  that  if  you  open  the  markets  and  unleash  what 
America  is  the  best  at,  which  is  the  entrepreneurism  fueled  by  the 
capital  markets,  if  you  just  gave  companies  like  Brooks  Fiber  the 
chance,  then  we  would  find  a  way  to  bring  needed  services  to  a 
market  which  is  demanding  those  services.  So  I  think  that  is  part 
of  it. 

I  also  think  it  has  been  the  actions  of  the  FCC  and  the  State 
commissions  operating  under  the  act  as  it  stands  today.  The  De¬ 
partment  of  Justice,  while  I  believe  they  need  to  step  up  their  ef¬ 
forts,  even  to  the  point  of  investigating  some  of  the  activities  of  the 
incumbent  monopolies,  they  have  done  a  very  diligent  job  in  this 
area.  I  know  I  get  a  lot  of  calls  from  the  FCC  and  the  Department 
of  Justice.  They  are  working  hard. 

I  think  technology  has  a  certain  amount  to  do  with  it.  The  cost 
of  fiber  in  the  electronics  has  come  down  so  it  is  economically  fea¬ 
sible  and  I  just  think  after  100  years  of  monopoly,  there  is  some 
demand  out  there,  as  well.  I  promise  you,  we  are  more  of  a  house¬ 
hold  name  in  Grand  Rapids,  MI,  than  we  are  in  the  U.S.  Senate 
at  this  point. 

Senator  DeWine.  I  wonder  if  we  could  get  back,  in  conclusion,  to 
some  specifics.  Senator  Kohl  asked  about  your  entry  into  the  cable 
market  and  I  will  tell  you  that  when  I  travel  in  Ohio  and  when  I 
read  some  of  our  mail  and  get  calls,  some  of  the  most  irate  people 
are  people  who  are  talking  about  the  cable  system,  and  it  is  not 
always  rates.  I  mean,  it  has  to  do  with  things  such  as  you  will  be 
at  your  house  at  9:45  a.m.  and  if  you  are  not  there  at  9:45  a.m. 
and  you  are  there  at  9:48  a.m.  when  our  people  come,  well,  we  will 
see  you  in  2  weeks.  It  is  things  such  as  that,  and  that  is  a  real 
live  case  that  we  have  in  Ohio  and  we  get  a  lot  of  these.  I  get  a 
lot  of  irate  constituents  about  that. 

I  do  not  come  away  from  this  hearing  with  much  of  an  under¬ 
standing  or  feeling  of  how  each  of  your  companies,  those  that  are 
moving  into  trying  to  get  into  cable,  how  far  you  are  into  it.  We 
are  not  asking  you  for  trade  secrets,  but  it  would  be  interesting  to 
know  how  many  households  each  one  of  you  are  into,  those  of  you 
who  are  getting  into  households,  and  where  are  they.  Mr.  Allen. 

Mr.  Allen.  Again,  I  will  be  glad  to  start  here.  First  of  all,  we 
will  come  to  your  home  and  we  will  come  within  any  2-hour  period 
that  you  would  like. 

Senator  DeWine.  Well,  2  hours  and  45  minutes  are  better  than 
15  minutes,  I  guess. 

Mr.  Allen.  We  will  put  covers  over  our  shoes  when  we  walk  into 
your  house  to  stay  clean  and  I  will  assure  you,  we  would  be  glad 
to  have  you  as  a  customer. 
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Senator  DeWine.  Not  where  I  live,  you  will  not,  but  that  is  an¬ 
other  story,  or  maybe  you  will. 

Mr.  Allen.  We  have  been  very  aggressive  over  the  last  couple 
years. 

Senator  DeWinb.  How  many  households  are  you  into,  though? 
That  is  the  question. 

Mr.  Allen.  We  passed  now  over  a  million  households,  and  I  am 
pleased  to  say  that  where  we  have  adequate  programming,  as  we 
discussed  earlier,  which  is  really  the  big  issue,  we  have  been  suc¬ 
cessful,  on  average,  of  getting  in  3  out  of  10  homes,  so  we  are  doing 
well. 

Senator  DeWine.  Three  out  of — I  am  sorry. 

Mr.  Allen.  Three  out  of  ten  homes  that  we  pass. 

Senator  DeWine.  What  does  that  mean?  I  do  not  know  what  that 
means.  You  are  in  3  out  of  10  homes - 

Mr.  Allen.  That  we  pass.  Where  we  provide  service,  we  have 
been  successful  at  winning  3  out  of  10  customers. 

Senator  DeWine.  Where  you  provide  cable  service. 

Mr.  Allen.  Where  we  provide  it.  We  are  now  in  30  communities. 
We  are  approved  in  50  and  we  are  moving  as  fast  as  our  little  legs 
will  take  us. 

Senator  DeWine.  And  you  are  at  1  million  customers,  you  say, 
cable? 

Mr.  Ajxen.  We  pass  1  million  customers. 

Senator  DeWine.  You  pass? 

Mr.  Allen.  Correct. 

Senator  DeWine.  Who  else  wants  to  give  us  enlightenment  on 
this? 

Mr.  Barr.  We  have,  as  I  say,  two  communities.  I  do  not  know 
how  many  homes  are  passed,  but  we  have  30,000  customers  in  our 
2  communities  that  we  serve.  In  addition,  we  have  invested  ap¬ 
proximately  half-a-billion  dollars  in  a  nationwide  high-speed  data 
network  capable  of  handling  video  and  we  are  in  a  joint  venture 
with  other  LEX  and  Disney  to  provide  Americast  service  over  our 
video,  so  that  is  a  way  of  developing  content. 

Senator  DeWine.  Mr.  Rosenblum. 

Mr.  Rosenblum.  Mr.  Chairman,  we  are  not  in  the  cable  TV  busi¬ 
ness  right  now  for  the  reason  we  are  not  yet  in  the  local  telephone 
business,  which  is  we  inherited  the  part  of  the  Bell  system  that 
does  not  include  those  wires  into  people’s  homes  and  businesses, 
but  we  are  trying  to  figure  out  how  to  overcome  that  now. 

Senator  DeWine.  Mr.  Shapleigh. 

Mr.  Shapleigh.  Not  in  the  cable  business. 

Senator  DeWine.  Plans. 

Mr.  Shapleigh.  No  plans.  It  has  been  tough  enough  competing 
with  100-year-oId  monopolies. 

Senator  DeWine.  Senator  Kohl. 

Senator  KoilL.  No  questions. 

Senator  DeWine.  Thank  you  all  very  much.  You  have  been  very 
patient  and  kept  your  good  numor  and  we  appreciate  both  qualities 
and  appreciate  the  information. 

I  think  one  of  the  things  that  we  can  do  and  one  of  the  obliga¬ 
tions  of  this  committee  is  to  have  oversight.  I  think,  frankly.  Con¬ 
gress  does  not  do  enough  of  it.  We  pass  laws  and  then  we  do  not 
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look  back  and  see  how  we  are  doing.  So  this  committee  will  con¬ 
tinue  to  be  very  active  in  regard  to  oversight.  We  may  want  to  have 
a  separate  hearing,  for  example,' later  on  in  regard  to  cable.  We 
may  want  to  look  at  that.  Senator  Kohl  and  I  will  confer  about 
that,  as  well  as  the  other  members  of  the  committee,  and  take  a 
look  at  that. 

But  I  think  that  it  has  been  described  very  well,  I  think,  by  all 
five  of  you,  as  well  as  the  two  previous  individuals  to  testify,  Mr. 
Hundt  and  Mr.  Klein,  that  this  is  not  an  easy  task.  No  one  ever 
thought  it  was  going  to  be  easy.  We  all  have,  at  least  from  a  broad 
philosophical  point  of  view,  the  same  goal,  and  that  is  more  com¬ 
petition.  We  all  know  competition  is  good.  It  is  a  question  of  how 
we  get  there.  We  start  with  a  culture  and  climate  and  a  long,  long 
history  that  has  not  been  very  competitive,  so  we  knew  it  was 
going  to  be  difficult. 

But  not  only  does  the  FCC  have  a  role  in  trying  to  prod  and  push 
and  make  sure  that  continues  on,  I  think  the  Justice  Department 
does,  as  well.  But  in  addition  to  those  two,  I  think  this  subcommit¬ 
tee  does  and  I  think  this  Congress  does  and  we  intend  to  continue 
to  do  that. 

So  again,  we  appreciate  your  testimony  and  appreciate  you  being 
here  with  us  today.  Thank  you  very  much. 

[Whereupon,  at  3:45  p.m.,  the  subcommittee  was  adjourned.] 
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also  understand  that  Bell  Atlantic’s  average  basic  rate  is  $11.69.  Is  this  true?  Would 
this  mean  that  new  entrants  will  lose  money  on  every  subscriber?  Is  this  a  nation¬ 
wide  situation,  or  is  it  confined  to  my  own  region? 

Question  5.  We  passed  the  Telecom  Act  so  that  the  local  consumer  would  reap  the 
benefits  of  increased  competition  in  the  local  and  long  distance  market,  yet  things 
have  not  changed  all  that  much.  Have  we  given  the  local  companies  enough  incen¬ 
tive  to  open  up  their  markets  to  more  competition?  Have  the  local  and  long  distance 
companies  fullv  complied  with  the  law  as  it  now  stands? 

Question  6.  I  have  heard  some  concerns  from  local  Internet  Service  Providers  that 
upon  entering  the  Internet  service  business,  some  Regional  Bells  have  tried  to  raise 
access  rales  and  use  their  monopoly  status  to  make  it  difficult  for  these  other  local 
providers  to  compete.  Even  though  they  may  have  to  charge  their  own  ISP  the  same 
rate  as  the  others,  they  still  have  a  strong  incentive  to  charge  the  higher  rate.  Are 
these  concerns  valid?  Even  if  this  has  not  actually  happened,  how  can  we  ensure 
that  local  monopolies  cannot  use  their  control  of  access  lines  to  gain  an  unbeatable 
competitive  advantage  in  the  Internet  service?  Because  of  the  nature  of  these  unlim¬ 
ited  access  plans,  Internet  Service  Providers  are  using  a  large  amount  of  re¬ 
sources — should  we  be  charmng  them  more  because  of  this,  or  are  there  other  ways 
of  dealing  with  this  problemr 

Question  7.  Now  that  I’ve  mentioned  one  problem  regarding  the  Internet,  this 
raises  a  broader  concern.  When  we  passed  the  Act,  did  we  adequately  provide  for 
the  way  modern  technology  is  putting  new  stresses  on  the  system  and  shifting  cost 
burdens  in  new  and  unpredictable  ways?  Do  we  need  to  amend  the  Act  to  take  into 
account  the  way  in  which  consumers  are  now  using  telephone  lines  to  access  the 
Internet,  often  with  unlimited  service  plans  and  little  incentive  to  hang  up  when 
they  are  not  using  their  service? 


Ri-:.sroNSE  ok  Barmy  K.  Allen  to  a  Question  From  Senator  Thurmond 

Ameritech, 

Chicago,  IL,  November  7,  1997. 

Hon.  Strom  Thurmond, 

V.S.  Senate, 

Washington,  DC. 

Dear  Senator  Thurmond:  Thank  you  for  the  opportunity  to  testify  on  September 
17,  1997  before  the  Subcommittee  on  Antitrust,  IBusiness  Rights  and  Competition. 
This  letter  responds  to  your  written  question  in  relation  to  that  hearing.  I  have  re¬ 
peated  your  question  for  convenience. 

Question.  If  Ameritech  gets  into  long  distance  in  its  local  market,  does  it  have  im¬ 
mediate  plans  to  attempt  to  get  into  providing  long  distance  in  markets  outside  of 
its  established  local  service  region? 

Answer.  The  Telecommunications  Act  of  1996  authorized  Ameritech  and  other  Re¬ 
gional  Bell  Operating  Companies  to  provide  long-distance  service  outside  of  their 
local  service  areas  upon  enactment.  Pursuant  to  this  authority,  Ameritech  offers 
long-distance  service  outside  its  region  on  a  limited  basis.  We  do  not  plan  to  imme¬ 
diately  increase  such  offerings  upon  receiving  in-region,  long-distance  authority. 

I  hope  that  this  answer  will  help  to  facilitate  the  Subcommittee’s  tremendously 
important  function  of  overseeing  the  implementation  of  the  Telecommunications  Act 
of  1996.  If  I  can  be  of  any  further  assistance  to  the  Subcommittee,  please  do  not 
hesitate  to  contact  me. 

Sincerely, 

Barry  K.  Ali.en, 
Executive  Vice  President. 


Restonses  ok  Barry  K.  Allen  to  Questions  From  Senator  Hatch 

Ameritech, 

Chicago,  IL,  November  7,  1997. 

_Hon.  Orrin_G.  HATCHr  - - - 7  -  — - - - -  — 

Chairman,  Senate  Judiciaiy  Committee, 

U.S.  Senate,  Washington,  uC. 

Dear  Mr.  Chairman:  Thank  you  for  the  opportunity  to  testify  on  September  17, 
1997  before  the  Subcommittee  on  Antitrust,  Business  Rights  and  Competition.  This 
letter  responds  to  your  written  questions  in  relation  to  that  hearing.  I  have  repeated 
your  questions  for  convenience. 
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Question  L  One  puzzling  Question  is,  why  aren't  more  Bells  competing,  as  opposed 
to  merging,  with  each  other?  Do  you  have  any  plans  to  compete  with  other  regional 
Bell  companies,  especially  those  adjacent  to  you?  Why  or  why  not? 

Answer  1.  Ameritech  does  intend  to  compete  with  other  Regional  Bells  in  their 
home  markets.  Just  this  week  Ameritech  proudly  announced  its  intent  to  compete 
with  Southwestern  Bell  Telephone  Company,  the  incumbent  local  provider  in  the 
state  of  Missouri.  Pending  tariffing  approvals  by  the  state  Public  Service  Commis¬ 
sion,  Ameritech  will  offer  local  phone  service,  long  distance  cellular,  paging  and 
wireless  data  services  to  residential  customers  in  the  St.  Louis  metropolitan  area. 
I  am  also  aware  that  BellSouth  has  applied  for  certification  to  be  a  local  competitor 
in  eight  states,  including  Illinois  and  Ohio,  which  are  in  Ameritech's  region.  Fur¬ 
ther,  SBC  is  offering  customers  in  Texas  an  alternative  to  GTE. 

Ameritech's  primary  focus  is  on  providing  its  existing  customers  with  a  full  menu 
of  communications  services:  local,  long  distance,  cable,  Internet,  cellular,  paging  and 
security  monitoring.  We  believe  long-distance  is  a  critical  component  of  that  menu. 
Therefore,  we  are  focusing  our  resources  and  efforts  on  opening  the  local  market  to 
competition  and  obtaining  authority  to  offer  in-region,  long  distance  service. 

Question  2.  Are  all  of  your  operations  support  system  functions  provided  to  com¬ 
petitive  local  carriers  being  done  so  in  substantially  the  same  time  and  manner  as 
your  company  provides  those  functions  to  itself?  What  evidence  can  your  company 
point  to  in  supporting  this  assertion? 

Answer  2.  Yes,  all  our  operations  support  systems  provide  prompt  service  to  com¬ 
peting  local  carriers  as  required  by  the  Act.  Our  competitors  receive  access  to  the 
same  databases  and  information  used  by  our  retail  units  necessary  to  place  an  order 
within  a  time  frame  that  is  at  parity  with  ihe  access  that  Ameritech  provides  to 
itself  Ameritech  has  made  substantial  investments  to  educate  competing  carriers 
about  how  to  interface  successfully  with  our  systems.  Moreover,  w'e  are  continuously 
improving  and  upgrading  our  systems’  effectiveness.  Since  April  1997,  Ameritech 
has  increased  by  almost  eight-fold  the  number  of  employees  who  handle  the  approxi¬ 
mately  5,000  service  requests  that  we  now  receive  each  day  from  competing  local 
carriers.  As  the  number  of  service  requests  grows,  Ameritech  will  continue  to  deploy 
the  resources  necessary  to  meet  that  demand. 

Question  3.  I  understand  that  you  have  a  separate  subsidiary  formed  to  provide 
customers  with  local  and  long-distance  service.  Does  this  subsidiary  have  support 
systems  that  interface  with  your  local  telephone  operations?  Do  these  systems  work 
better  than  those  you  have  with  your  competitors? 

Answ'er  3.  Ameritech  does  have  a  separate  subsidiary,  Ameritech  Communica¬ 
tions,  Inc.  (“ACI”),  set  up  to  provide  customers  with  long-distance  ser\dce.  Such  a 
separate  subsidiary  is  required  by  the  Telecommunications  Act. 

Just  as  competing  local  exchange  carriers  interface  directly  with  Ameritech's  sup¬ 
port  systems  for  local  telephone  service,  ACI  will  also  establish  its  local  telephone 
service  interfaces  by  connecting  to  these  same  or  equivalent  support  systems.  None 
of  Ameritech’s  interfaces  with  ACI  advantage  it  over,  or  discriminate  against  other 
competitors.  In  addition,  ACI  will  pay  the  same  access  charges  that  its  long-distance 
competitors  currently  pay  to  connect  their  long-distance  traffic  to  Ameritech’s  local 
network. 

I  hope  that  these  answers  will  help  to  facilitate  the  Subcommittee’s  tremendously 
important  function  of  overseeing  the  implementation  of  the  1996  Telecommuni¬ 
cations  Act.  If  I  can  be  of  any  further  assistance  to  the  Subcommittee,  please  do  not 
hesitate  to  contact  me. 


Sincerely, 


Barry  K.  Ai.i.kn, 
Executive  Vice  President. 


Rksfonsks  of  Barry  K.  Am.kn  to  Questions  From  Sknator  Torricki.li 

Amkritkch, 

- -  -  Chicago^ IL,  November  10,  1997. 

Hon.  Rorkrt  G.  Torricklm, 

U.S.  Senate, 

Washington,  DC. 

Dkar  Senator  ToRRiCEf.u:  Thank  you  for  the  opportunity  to  testify  on  September 
17,  1997  before  the  Subcommittee  on  Antitrust,  Business  Rights  and  Competition. 
This  letter  responds  to  your  written  questions  in  relation  to  that  hearing.  I  have 
repeated  your  questions  for  convenience. 
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Question  L  I  understand  that  not  a  single  Regional  Bell  Operating  Company  has 
received  ^proval  to  provide  long-distance  service. 

Some  or  the  long-distance  carriers  suggest  that  the  delay  in  the  approval  process 
may  be  due  to  an  attempt  by  the  RBOCs  to  stifle  competition.  Do  you  have  any  rea¬ 
son  to  believe  that  this  is  the  case? 

Answer  1.  As  far  as  Armeritech  is  concerned,  nothing  could  be  further  from  the 
truth.  The  facts  support  the  widely  held  view  among  regulators,  including  the  De¬ 
partment  of  Justice  and  the  Federal  Communications  Commission,  and  others  in  the 
industry  that  Ameritech  is  doing  more  than  any  other  local  exchange  company  to 
open  its  local  market  to  competition.  ‘  For  example,  Ameritech  has  executed  more 
than  70  interconnection  agreements  with  major  long-distance  carriers,  including 
AT&T,  Sprint  and  MCI,  and  with  other  competitive  local  exchange  carriers  (CLECs) 
across  its  five-state  region.  In  just  10  months,  the  number  of  customers  ser\^ed  by 
our  competitors  has  grown  from  41,000  to  460,000.  In  addition  to  these  460,000  cus¬ 
tomers,  w'e  estimate  that  our  competitors  use  their  own  facilities  to  ser\^e  several 
hundred  thousands  more  w’ithin  our  region.  These  facts  clearly  demonstrate  that 
Ameritech  faces  significant  competition.  Accordingly,  we  believe  that  the  delay  in 
the  approval  process  is  in  large  part  the  result  of  micromanagement  by  regulators 
and  tne  imposition  of  gratuitous  regulations  not  required  by  the  Act. 

Question  2.  In  New  Jersey,  I  understand  that  the  Board  of  Public  Utilities  set  the 
price  that  new  entrants  must  pay  Bell  Atlantic  for  the  local  loop  at  $16.20.  Yet,  1 
also  understand  that  Bell  Atlantic’s  average  basic  rate  is  $11.69.  is  this  true?  Would 
this  mean  that  new  entrants  will  lose  money  on  every  subscriber?  Is  this  a  nation¬ 
wide  situation,  or  is  it  confined  to  my  own  region? 

Answer  2.  Ameritech  has  no  information  with  regard  to  the  local  loop  cost  struc¬ 
ture  for  Bell  Atlantic  or  any  action  taken  by  the  New  Jersey  Board  of  I^blic  Utili¬ 
ties.  In  the  Ameritech  region,  new  entrants  pay  an  average  loop  rate  of  approxi¬ 
mately  $9.52  for  unbundle  loops,  which  is  far  less  than  Ameritech’s  true  economic 
cost  to  provision  those  loops. 

Question  3.  Although  local  competition  has  opened  up,  the  Regional  Bells  have 
seemingly  not  chosen  to  compete  with  one  another.  Why  have  these  companies  cho¬ 
sen  not  to  compete  despite  their  obvious  know-how?  Why  did  Bell  Atlantic  merge 
with  NYNEX,  for  instance,  instead  of  trying  to  serve  the  disgruntled  New  York  con¬ 
sumers  with  the  same  efficiency  and  quality  that  they  have  given  New  Jersey? 

Answer  3.  Ameritech  does  intend  to  compete  with  other  Regional  Bells  in  their 
home  markets.  Just  this  week  Ameritech  proudly  announced  its  intent  to  compete 
with  Southw’estern  Bell  Telephone  Company  (SBC),  the  incumbent  local  provider  in 
the  state  of  Missouri.  Pending  tariffing  approvals  by  the  state  Public  Service  Com¬ 
mission,  Ameritech  will  offer  local  phone  service,  long  distance,  cellular,  paging  and 
wireless  data  services  to  residential  customers  in  the  St.  Louis  metropolitan  area. 

Ameritech’s  primary  focus  is  to  provide  its  existing  customers  with  a  full  menu 
of  communications  services.  We  believe  long-distance  is  a  critical  component  of  that 
menu.  For  this  reason,  we  have  focused  our  resources  on  opening  the  local  market 
to  competition  and  obtaining  authority  to  provide  in-region,  long-distance  service. 

Although  it  is  not  a  requirement  of  the  Telecommunications  Act,  I  am  aware  that 
BellSouth  has  applied  for  certification  to  be  a  local  competitor  in  eight  states,  in¬ 
cluding  Illinois  and  Ohio,  which  are  in  Ameritech’s  region.  Further,  SBC  is  offering 
customers  in  Texas  an  alternative  to  GTE. 

Finally,  Ameritech  has  no  information,  and  therefore  I  am  unable  to  comment  on 
wlw  Bell  Atlantic  and  NYNEX  merged. 

Question  4.  We  passed  the  Telecom  Act  so  that  the  local  consumer  would  reap  the 
benefits  of  increased  competition  in  the  local  and  long  distance  market,  yet  things 
have  not  changed  all  that  much.  Have  we  given  the  local  companies  enough  incen¬ 
tive  to  open  up  their  markets  to  more  competition?  Have  the  local  and  long  distance 
companies  fully  complied  with  the  law  as  it  now  stands? 

Answer  4.  I  must  respectfully  disagree  that  things  have  not  changed  since 'pas¬ 
sage  of  the  Telecommunications  Act.  In  Ameritech’s  region  much  has  changed.  Local 
competition  is  no  longer  a  theory,  it  has  arrived.  As  I  stated  in  my  testimony,  38 
companies  now  provideJocal. service  in  competition  with  Ameritech.  The  number  of 
customers  served  by  competitors  in  Ameritech’s  region  has  grown  from  41,000  to 
460,000  in  just  10  montns.  3,000  consumers  each  day  are  now  choosing  one  of 
Ameritech’s  competitors  for  local  service. 


*This  is  borne  out  by  a  United  States  Telephone  Association  study  showing  that  a  little  less 
than  half  of  the  local  competition  that  exists  nationwide  takes  place  in  Ameritech's  home  region. 
It’s  also  supported  by  the  oral  statements  made  at  the  September  17  subcommittee  hearings 
by  Joel  Klein,  Justice  Department,  and  Reed  Hundt,  the  chairman  of  the  FCC. 
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I  believe  the  Telecommunications  Act  of  1996  is  a  good  law.  The  problem  is  the 
law  is  only  half-implemented— the  local  half.  The  law  was  designed,  however,  to 
open  all  telecommunications  markets  to  competition,  and  that  includes  the  long-dis¬ 
tance  market.  There  has  been  a  propensity  at  the  FCC  and  elsewhere  to  regulate 
our  entry  into  long  distance  well  beyond  what  is  required  under  the  statute.  It  is 
time  for  regulators  to  stop  micro  managing  and  let  the  markets  work.  You  will  then 
see  exactly  what  the  Act  you  passed  intended:  innovations,  more  jobs  and  oppor¬ 
tunity,  and  competitive  prices. 

Question  5.  I  have  some  concerns  from  local  Internet  Service  Providers  that  upon 
entering  the  Internet  service  business,  some  Regional  Bells  have  tried  to  raise  ac¬ 
cess  rates  and  use  their  monopoly  status  to  mahe  it  difficult  for  these  other  local 
providers  to  compete.  Even  though  they  may  have  to  charge  their  own  ISP  the  same 
rate  as  the  others,  they  still  have  a  strong  incentive  to  charge  the  higher  rate.  Are 
these  concerns  valid?  Even  if  this  has  not  actually  happened,  how  can  we  ensure 
that  local  monopolies  cannoUuse  their  control  of  access  lines  to  gain  an  unbeatable 
competitive  advantage  in  the  Internet  seivice?  Because  of  the  nature  of  these  unlim¬ 
ited  access  plans,  Internet  Service  Providers  are  using  a  large  amount  of  re¬ 
sources — should  we  be  charging  them  more  because  of  this,  or  are  there  other  ways 
of  dealing  with  this  problem? 

Answer  5,  There  is  certainly  no  basis  for  the  claim  that  Ameritech  is  raising  serv¬ 
ice  rates  in  order  to  limit  the  ability  of  Internet  Service  Providers  (ISPs)  to  compete. 
Ameritech  has  no  special  pricing  rules  for  ISPs;  this  group  of  customers  pays  the 
same  rates  as  other  customers  that  purchase  these  services,  including  Ameritech's 
own  ISP.  Since  these  rates  are  tariffed  at  the  federal  and  state  levels  any  price  in¬ 
crease  would  affect  both  ISP  and  non-ISP  users  of  such  services.  Moreover,  regula¬ 
tions  do  not  permit  Ameritech  to  raise  prices  indiscriminately.  Increases  must  either 
be  approved  in  tariffs  or  must  comply  with  price  cap  flexibility  restrictions.  Aside 
from  regulatory  safeguards,  the  marketplace  for  these  seivices  is  already  extremely 
competitive,  thus  ensuring  that  ISPs  would  be  provided  such  services  on  reasonable 
and  nondiscriminatoiy  terms  and  conditions. 

In  some  cases  more  than  90  percent  of  Ameritech's  local  traffic  that  it  “hands  off’ 
to  CLECs  and  for  which  CLECs  seek  compensation  is  that  traffic  which  they  in  turn 
direct  to  ISPs.  Under  reciprocal  compensation  agreements  that  w^e  have  with 
CLECs,  we  are  required  to  pay  each  other  for  local  calls  that  we  handle  and  termi¬ 
nate  over  our  respective  networks.  Ameritech  believes  that  ISP  and  other  forms  of 
enhanced  service  traffic  are  access,  not  local  traffic.  Ameritech,  therefore,  contends 
that  it  should  not  have  to  pay  CLECs  reciprocal  compensation  for  these  calls. 
Ameritech  further  opposes  the  continuance  by  the  FCC  of  its  exemption  for  ISPs, 
which  insulates  them  from  paying  access  charges  to  local  phone  companies,  like 
Ameritech,  for  handling  that  traffic.  The  growth  in  Internet  traffic  has  been  largely 
responsible  for  generating  additional  and  significant  traffic  loads  on  the  piiblic 
switched  telephone  network,  thereby  increasing  its  susceptibility  to  service  outages. 
At  a  minimum,  the  providers  of  these  services  should  be  reauired  to  pay  access 
charges  just  like  other  providers  do  so  that  they  can  access  local  telephone  networks 
and  offer  their  services  to  more  consumers. 

Question  6.  Now  that  I've  mentioned  one  problem  regarding  the  Internet,  this 
raises  a  broader  concern. 

When  we  passed  the  Act,  did  we  adequately  provide  for  the  way  modern  tech¬ 
nology  is  putting  new  stresses  on  the  system  ana  shifting  cost  burdens  in  new  and 
unpredictable  ways?  Do  we  need  to  amend  the  Act  to  take  into  account  the  way  in 
which  consumers  are  now  using  telephone  lines  to  access  the  Internet,  often  with 
unlimited  service  plans  and  little  incentive  to  hang  up  when  they  are  not  using 
their  service? 

Answer  6.  As  I  stated  earlier,  the  Telecommunications  Act  of  1996  is  a  good  law. 
By  emphasizing  market-based  solutions  rather  than  regulation,  the  Act  affords  car¬ 
riers  a  sufficient  amount  of  flexibility  to  utilize  technology  as  cost  efficiently  as  pos¬ 
sible.  Ameritech  does  not  believe  at  this  time  that  the  Act  needs  to  be  amended  to 
compensate  for  the  anticipated  results  of  a  deregulated  marketplace,  including  in¬ 
creased  customer  demand  and  new  technologies  that  implicate  the  allocation  and 
sh^ng  of  costs. 

I  hope  that  these  answers  will  help  to  facilitate  the  Subcommittee's  tremendously 
important  function  of  overseeing  the  implementation  of  the  Telecommunications  Act 
of  1996.  If  I  can  be  of  any  further  assistance  to  the  Subcommittee,  please  do  not 
hesitate  to  contact  me. 

Sincerely, 


Barry  K.  Allen, 
Executive  Vice  President. 
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Responses  of  Mark  C.  Rosenblum  to  Questions  From  SjBNATOR  Hatch 

Question  L  One  of  the  most  difficult,  but  important,  policy  questions  in  the  tele¬ 
communications  area  is  how  to  ensure  low-cost  residential  telephone  service  in  non- 
urban  areas,  where  it  generally  is  much  more  expensive  to  provide  that  service.  This 
is  an  issue  that  is  especially  important  in  rural  states,  including  Utah,  and  an  issue 
in  which  I  have  taken  particular  interest.  Please  explain  in  detail  what  efTorts 
AT&T  is  making  to  support  so-called  “universal  service”  at  a  reasonable  price?  In 
your  view,  how  should  tne  burden  of  providing  below-cost  residential,  local  service 
be  shared  amongst  various  providers? 

Answer  1.  AT&T  has  been  an  active  participant  before  the  FCC  and  state  re^- 
latory  commissions  in  advocating  and  supporting  policies  to  achieve  the  1996  T^e- 
communications  Act's  goal  of  promoting  local  competition  while  advancing  universal 
service.  Today,  the  long  distance  industry  and  its  customers  carry  the  entire  burden 
of  funding  universal  service,  i.e.,  making  local  telephone  rates  afTprdable  for  sub¬ 
scribers  in  high  cost  areas  and  for  low-income  consumers,'  through  vastly  inflated 
access  charges  paid  to  incumbent  monopoly  local  exchange  carriers.  In  the  1996  Act, 
Congress  recognized  that  continuing  the  present  system  is  fundamentally  incompat¬ 
ible  with  the  Act's  goal  of  opening  local  markets  to  competition. 

In  Section  254  of  the  Act,  Congress  thus  provided  the  basic  framework  for  a  new 
competitively  neutral  system  of  ensuring  universal,  affordable  service.  It  directed 
the  FCC  to  work  with  the  states  to  create  a  system  in  which  all  universal  service 
subsidies  are  explicit,  funded  by  all  carriers,  and  available  to  all  eligible  new  en¬ 
trants  in  local  markets.  The  Act  gives  both  the  FCC  and  the  states  the  ability  to 
maintain  universal  service  at  affordable  rates,  including  in  those  non-urban  areas 
where  it  is  generally  more  expensive  to  provide  tel^hone  service. 

In  its  May  8,  1997  Universal  Service  Order,  the  FCC  established  a  hieh  cost  fund, 
supported  by  assessments  against  carriers'  interstate  retail  revenues,  that  provides 
support  for  subscribers  living  in  high  cost  areas.  The  federal  fund  is  designed  to  pro¬ 
vide  25  percent  of  the  funds  needed  for  “high  cost”  subsidy;  each  state  has  the  op¬ 
tion  to  establish  its  own  intrastate  mechanism  for  the  remaining  75  percent  support. 
The  FCC  also  expanded  the  Lifeline  program  to  ensure  that  low-income  subscribers 
will  be  able  to  obtain  universal  service  at  rates  that  are  affordable  to  them. 

AT&Ts  strong  preference  would  have  been  for  the  FCC  to  adopt  a  unified  federal 
fund  that  includes  both  interstate  and  intrastate  revenues  in  the  funding  base  and 
that  provides  100  percent  of  the  support  required  for  high  cost  areas.  However,  the 
states  did  not  reach  agreement  on  this  issue,  and  the  Joint  Board  declined  to  make 
a  recommendation  to  the  FCC  to  include  intrastate  revenues  in  the  funding  base. 
That  is  how  the  25/75  allocation  arose. 

In  these  circumstances,  AT&T  has  urged  a  compromise  proposal  whereby  each 
state  could  include  interstate  revenues  billed  in  its  state,  along  with  intrastate  reve¬ 
nues,  in  the  funding  base  for  its  intrastate  funding  mechanism,  provided  that  there 
are  corresponding  reductions  in  intrastate  access  charges  in  that  state.  This  will 
ameliorate  any  impact  of  a  smaller  federal  fund  on  any  given  state. 

AT&T  has  also  urged  the  FCC  to  reexamine  its  current  policy  exempting  “en¬ 
hanced  service”  providers  (including  Internet  providers)  from  the  duty  to  contribute 
to  universal  service  funding  mechanisms. 

Question  2.  Many  have  suggested  that  AT&T  and  other  long  distance  companies 
are  actually  refraining  from  aggressive  entry  into  the  local  markets  so  as  to  forestall 
the  day  when  the  regional  Bells  gain  access  into  the  long  distance  market — a  strat¬ 
egy  which  appears  to  be  more  sensible  in  light  of  Mr.  Hundt's  statements  that,  in 
his  view,  long  distance  entry  should  not  be  granted  to  a  local  Bell  until  a  major  long 
distance  player  has  entered  the  relevant  local  market.  How  would  you  respond  to 
these  claims?  Please  provide  for  me  the  extent  to  which  AT&T  has  actually  sought 
interconnection  in  particular  local  markets. 

Answer  2.  No  company  has  less  incentive  than  AT&T  to  “refrainl)  from  aggressive 
entry  into  the  local  markets  so  as  to  forestall  the  day  when  the  regional  Bells  gain 
access  into  the  long  distance  market,”  and  AT&T  is  pursuing  no  such  strategy.  Sur¬ 
vey  after  survey  confirms  that  customers  overwhelmingly  want  the  opportunity  to 
choose  a  single  provider  for  all  tl^ir  telecommumcatioos  needs.  As  the  carrier  with  - 
the  greatest  number  of  customers,  AT&T  has  the  most  to  gain  by  seeking  viable 
means  to  enter  local  markets  as  promptly  and  broadly  as  possible — and  the  most 
to  lose  if  it  followed  the  delaying  strategy  suggested  by  some.  To  the  contrary,  it 
is  the  Bell  companies  that  hold  the  keys  to  long  distance  authorization  (and,  regret¬ 
tably,  to  AT&T's  viable  local  entry).  If  the  Bell  companies  comply  with  their  legal 
obligations,  and  irreversibly  open  their  markets  to  competition,  they  will  obtain  au¬ 
thority  to  provide  long  distance  services,  regardless  of  whether  the  long  distance 
providers  cnoose  to  enter  their  local  markets.  This  is  clear  for  at  least  two  reasons. 
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^  Fir$t»  the  FCC  has  interpreted  Section  271  of  the  Act  to  ensure  that  Bell  company 
long  distance  authority  will  not  depend  on  entry  into  local  markets  by  particular 
long  distance  companies.  Thus,  the  FCC  construed  the  requirement  that  Bell  compa¬ 
nies  actually  provide  each  of  the  checklist  items  to  require  only  that  a  Bell  company 
be  presently  ready  to  furnish  an  item  if  no  competing  provider  has  requested  that 
item.  In  addition,  the  FCC  determined  that  the  requirement  that  a  Bell  company 
face  a  facilities-based  competitor  can  be  satisfied  by  a  provider  that  does  not  achieve 
a  specified  level  of  geographic  or  market  penetration,  or  utilize  any  facilities  other 
than  the  Bell  company’s  unbundled  network  elements,  as  a  result,  the  long  distance 
companies  could  not,  consistent  with  these  findings,  delay  Bell  company  entry  into 
the  long  distance  market  by  declining  to  enter  local  markets. 

Second,  the  long  distance  companies  are  not  the  only  carriers  seeking  to  provide 
local  exchange  services  in  competition  with  the  Bell  companies.  Competitive  access 
providers,  wireless  providers,  and  numerous  other  would^e  local  services  providers 
are  working  to  enter  local  markets.  These  companies  have  no  significant  long  dis¬ 
tance  business  to  “protect,”  and  no  conceivable  reason  to  delay  their  entry  into  the 
lucrative  local  markets,  other  than  the  hurdles  being  raised  by  the  incumbent  pro¬ 
viders.  Because  entry  into  local  markets  by  these  companies  alone  could  trigger  long 
distance  authorization  fpr  the  Bell  companies,  the  long  distance  carriers  have  no  in¬ 
centive  to  delay  their  own  local  market  entry. 

In  this  regard,  entry  by  the  Bell  companies  and  GTE  into  each  other’s  markets 
could  confirm  that  the  incumbent  proviefers  have  opened  their  markets  to  competi¬ 
tion.  It  is  telling  that  these  large  and  sophisticated  carriers,  with  vast  local  service 
experience,  and,  in  many  cases,  geographic  proximity  to  each  other’s  markets,  hav^e 
declined  to  enter  each  other’s  markets. 

For  its  part,  AT&T  sought  certification  to  provide  local  service  in  each  of  the  50 
states  ancf  the  District  of  Columbia  shortly  after  passage  of  the  Telecommunications 
Act  of  1996.  AT&T  also  reuuested,  pursuant  to  the  terms  of  the  Act,  access  and 
interconnection  from  the  Bell  companies,  GTE,  and  SNET,  who  together  serve  the 
overw’helming  majority  of  customers.  This  request  triggered  negotiations  with  the 
incumbents  to  set  the  terms  of  AT&T’s  entry  into  the  local  markets  using  each  of 
the  three  modes  of  entry  established  by  the  Act  (i.e.,  resale,  unbundled  network  ele¬ 
ments,  and  competitive  facilities).  The  negotiations  were  detailed  and  difficult,  and 
in  each  state  arbitration  proceedings  were  needed  to  force  the  incumbents  to  open 
their  markets  more  fully  than  they  would  otherwise  have  done.  In  many  states, 
however,  critical  terms  such  as  pricing  and  the  availability  of  unbundled  network 
elements  are  still  not  set,  making  the  timing  and  sequence  of  AT&T’s  local  market 
entries  uncertain.  And  while  the  opening  of  the  local  markets  to  competition  has 
turned  out  to  be  much  more  difficult  and  costly  to  accomplish  than  anyone,  includ¬ 
ing  new  entrants  and  incumbents,  imagined,  the  single  largest  barrier  to  entry  re¬ 
mains  the  reticence  of  the  incumbent  providers  to  implement  the  Act’s  checklist  re¬ 
quirements  in  ways  that  could  lead  to  meaningful  erosion  of  their  local  monopolies. 

Question  3.  Explain  why  you  believ^e  is  so  important  that  the  RBOCs  provide  you 
with  automated  support  systems  for  orders  and  other  customer  service  information? 
Why  won’t  manual  systems  suffice? 

Answer  3.  Automated  support  systems  are  essential  to  meaningful  competitive 
entry  into  local  markets,  because  only  automated  systems  can  afford  competing  car¬ 
riers  the  ^eed  and  accuracy  in  the  processing  of  orders  and  information  that  they 
need  to  offer  efficient,  high  quality  local  exchange  services.  Specifically,  regardless 
of  how  a  carrier  chooses  to  enter  local  exchange  markets — whether  through  the  re¬ 
sale  of  the  local  exchange  carrier’s  services,  the  use  of  the  local  e.xchange  carrier’s 
unbundled  network  elements,  the  use  of  competing  facilities,  or,  most  likely,  some 
combination  of  these  entry  vehicles — the  new  entrant  will  remain  critically  depend¬ 
ent  on  the  incumbent  provider  in  connection  with  the  pre-ordering,  ordering,  provi¬ 
sioning,  maintenance,  and  billing  for  services,  facilities,  interconnection,  and  num¬ 
ber  portability. 

As  actual  marketplace  experience  proves,  only  automate  support  systems  can  pro¬ 
vide  the  accurate  and  timely  information  and  processing  that  would  be  required  to 
support  the  volume  of  orders  that  would  be  generated  in  a  competitive  market.  By 
-contrast,  manual  processing  introduces  delay  and  error  in  the  processing  of  new  en¬ 
trant  orders,  and  makes  more  difficult  the  expansions  in  system  capacity  that  would 
be  needed  to  support  growing  competitive  entry.  Thus,  both  the  FCC  and  Depart¬ 
ment  of  Justice  nave  property  found  that  manual  processing  significantly  undercuts 
an  incumbent  provider's  ability  to  provide  the  nondiscriminatory  access  and  inter¬ 
connection  required  by  the  Act. 

These  concerns  are,  perhaps,  most  starkly  illustrated  by  AT&T's  own  experience 
in  California.  When  AT&T  sought  to  resell  the  services  of  Pacific  Bell  earlier  this 
year,  Pacific  Bell’s  systems  proved  wholly  inadequate,  notwithstanding  months  of 
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advance  notice  and  demand  forecasts,  dh-goirig  work  with  Pacific  Bell,  and  assur- 
ances  from  Pacific  Bell  that  its  systems  could  nandle  the  forecasted  demand.  Even 
though  AT&T  was  sending  a  only  few  hundred  orders  per  day  to  Pacific — well  below 
Pacitic's  stated  capacity,  and  an  insignificant  portion  of  Pacific  Bell’s  15  million  ac¬ 
cess  lines  in  California — significant  backlogs  developed  to  the  point  of  forcing  AT&T 
to  suspend  its  marketing  efforts.  Yet  AT&Ts  orders  reflected  only  a  tiny  fraction 
of  the  demand  that  Pacific  Bell  would  face  in  a  truly  competitive  market — and,  in¬ 
deed,  only  a  fraction  of  the  demand  that  Pacific’s  systems  routinely  handled  for  its 
own  local  customers. 


Responses  of  Mark  C.  Rosendlum  to  Questions  From  Senator  Torricelli 

Question  1.  I  understand  that  not  a  single  Regional  Bell  Operating  Company  has 
received  approval  to  provide  long  distance  service.  Some  of  the  long  distance  carriers 
suggest  that  the  delay  in  the  approval  process  may  be  due  to  an  attempt  by  the 
RBOCs  to  stifle  competition.  Do  you  have  any  reason  to  believe  that  this  is  the  case? 

Answer  1.  No  Bell  company  has  yet  received  authority  to  provide  long  distance 
service  in  its  region  because  no  Bell  company  has  yet  irreversibly  opened  its  local 
markets  to  competition.  There  are  two  reasons  for  this. 

First,  the  opening  of  the  local  markets  to  competition  has  turned  out  to  be  much 
more  difTicult  and  costly  to  accomplish  than  anyone,  including  new  entrants  and  in¬ 
cumbents,  imagined.  Apart  from  the  extensive  regulatory  activity  required  to  gain 
the  authority  and  approval  of  the  tariffs  and  interconnection  agreements  necessary 
to  provide  local  service,  there  are  a  tremendous  number  of  technical  challenges  that 
must  be  overcome  to  enable  competitive  entry.  It  would  thus  take  some  time  to 
bring  competition  to  the  local  exchange  even  if  all  parties  were  working  together  in 
good  faith  in  an  attempt  to  achieve  that  objective. 

Second,  and  most  importantly,  however,  the  incumbent  local  exchange  carriers 
have  in  may  instances  proven  to  be  resolutely  unwilling  to  take  the  steps  reauired 
by  the  Act  that  would  make  their  markets  truly  open  to  new  entrants,  and  that 
would  thereby  threaten  their  monopoly  control.  They  quite  simply  have  failed  to  pro¬ 
vide  potential  competitors  with  many  of  the  nondiscriminatory  interconnections  and 
arrangements  that  are  mandated  by  the  Act  and  the  FCC’s  regulations,  and  that 
are  critically  necessary  to  provide  competitive  services.  They  have  resorted  to  nu¬ 
merous  strategies  to  avoid  opening  their  markets:  they  withhold  essential  coopera¬ 
tion  from  competitors  to  slow  competitive  entry;  they  incessantly  use  legal  process 
to  delay  their  obligation  to  open  their  markets  and  to  create  uncertainly,  inconsist¬ 
ency,  and  instability  in  the  interpretation  and  application  of  what  are  supposed  to 
be  uniform  national  requirements;  and,  in  the  end,  when  they  lose  legal  battles, 
they  often  simply  defy  the  explicit  orders  of  regulators. 

These  efforts  to  stifie  competition  lie  at  the  heart  of  why  no  Bell  company  has 
yet  obtained  long  distance  authorization  from  the  FCC.  And  that  is  as  the  Act  con¬ 
templates.  Section  271  of  the  Act  is  designed  to  provide  the  Bell  companies  incentive 
to  comply  their  obligation  to  open  their  local  markets  to  competition,  as  well  as  to 
protect  the  long  distance  market  and  its  consumers  from  their  ability  to  leverage 
their  local  monopolies  so  long  as  they  refuse  to  relinquish  those  monopolies. 

Question  2.  In  New  Jersey,  I  understand  that  the  Board  of  Public  Utilities  set  the 
price  that  new  entrants  must  pay  Bell  Atlantic  for  the  local  loop  at  $16.20.  Yet  I 
also  understand  that  Bell  Atlantic’s  average  basic  rate  is  $11.69.  Is  this  true?  Would 
this  mean  that  new  entrants  will  lose  money  on  every  subscriber?  Is  this  a  nation¬ 
wide  situation,  or  is  it  confined  to  my  own  region? 

Answer  2.  Initially,  an  arbitrator  appointed  by  the  New  Jersey  Board  of  Public 
Utilities  (“BPU”)  to  conduct  an  arbitration  between  Bell  Atlantic  and  AT&T  pursu¬ 
ant  to  section  252  of  the  Act  calculated  the  average  monthly  loop  rate  that  AT&T 
must  pay  Bell  Atlantic  at  $11.76.  The  BPU,  however,  subsequently  (and,  in  our 
view,  improperly)  determined  to  replace  the  arbitrator’s  rate  with  the  $16.21  aver¬ 
age  loop  rate  referenced  in  your  question.  In  addition,  as  reported  by  Bell  Atlantic, 
the  average  monthly  basic  revenue  it  receives  is  $11.70  for  residential  lines  and 
$17.41  for  business  lines.^ 

However,  the  actual  monthly  cost  of  providing  local  service  for  new  entrants  is 
actually  much  higher  than  the  BPU-established  $16.21  rate,  because  new  entrants 
must  also  use  and  pay  for  other  network  elements,  whether  provided  by  Bell  Atlan¬ 
tic,  by  other  firms,  or  built  by  the  new  entrant.  New  entrants  will  also  incur  their 
own  retail  costs.  In  addition  to  the  loop  rate,  the  BPU-established  rates  that  new 


*  These  revenue  calculations  include  the  average  basic  rate,  the  subscriber  line  charge  and  the 
charge  for  tough  tone  service. 
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entrants  must  pay  when  purchasing  other  network  elements  from  Bell  Atlantic.  For 
example,  it  established  a  monthly  switch  port  rate  of  $1.90  (displacing  the  arbitra¬ 
tor's  $1.10  rate)  and  a  switch  usage  rate  of  0.432  cents  per  minute  (more  than  dou¬ 
bling  the  arbitrator’s  rate  of  0.2  cents). 

Based  on  our  calculations,  the  BPU’s  decision  means  that  AT&T  will  incur  costs 
of  roughly  $24  per  line  per  month  for  residential  customers  and  $29  per  line  per 
month  for  business  customers.  Under  these  circumstances,  it  will  obviously  be  more 
difficult  for  any  new  entrant  to  compete  successfully  in  the  New  Jersey  local  ex¬ 
change  market  using  network  elements  purchased  from  Bell  Atlantic  than  it  would 
have  been  under  the  arbitrator’s  decision. 

The  BPU’s  ruling,  however,  does  not  necessarily  mean  that  a  new  entrant  will 
lose  money  on  “every”  subscriber.  In  its  Local  Competition  Order,  the  FCC  had  de¬ 
termined  that,  under  the  Act,  competitors  could  order  combinations  of  unbundled 
elements  from  incumbent  LECs,  and  could  use  those  unbundled  elements  to  provide, 
among  other  things,  their  own  vertical  features  and  access  services.  Thus,  nad  the 
FC^C’s  rules  remained  intact,  some  of  the  disparity  between  costs  and  revenues  that 
exist  as  a  result  of  the  New  Jersey  BPU’s  decision  could  be  eliminated  through  ver¬ 
tical  service  and  access  revenues  that  a  new  entrant  purchasing  combinations  of 
unbundled  elements  could  achieve.  However,  the  Eighth  Circuit’s  decision  on  re¬ 
hearing  in  Iowa  Utilities  Board  v.  FCC  threatens  the  viability  of  this  approach  to 
market  entry.  That  is  because,  under  the  Eighth  Circuit’s  October  14  ruling,  incum¬ 
bent  LECs  are  now  free  to  disassemble  already  combined  elements  in  their  networks 
and  to  require  competitors  to  reassemble  the  elements  themselves,  for  no  reason 
other  than  to  increase  the  costs  of  new  entrants. 

It  is  too  early  to  determine  whether  the  pricing  disparity  exacerbated  by  the  New 
Jersey  BPU  will  become  a  nationwide  problem.  Like  New  Jersey,  most  states  ini¬ 
tially  set  favorable  cost-based  recurring  rates  for  unbundled  network  elements,  and 
AT&T  is  hopeful  that  these  rates  will  continue.  In  a  number  of  states,  however,  non¬ 
recurring  charges  (such  as  installation  and  order  processing  charges)  have  been  set 
at  levels  that  could  also  inhibit  competition.  Pacific  Bell  in  California,  for  example, 
has  imposed  an  amalgam  of  nonrecurring  charges  that  total  $247  per  line  for  com¬ 
petitors  that  purchase  unbundled  elements. 

Question  3.  Although  local  competition  has  been  opened  up,  the  Regional  Bells 
have  not  chosen  to  compete  with  one  another.  Why  have  these  companies  chosen 
not  to  compete  despite  their  obvious  know-how?  Why  did  Bell  Atlantic  merge  with 
NYNEX,  for  instance,  instead  of  trying  to  serv'c  the  disgruntled  New  York  consum¬ 
ers  with  the  same  efficiency  and  quality  that  they  have  given  New  Jersey? 

Answer  3.  As  the  question  suggests,  there  is  no  legal  obstacle  to  a  Bell  company, 
such  as  Amcritech  or  Bell  Atlantic,  entering  the  market  to  provide  local  and  access 
services  in  the  territory  served  by  another  Bell  company,  such  as  BellSouth  or 
Southwestern  Bell.  That  no  Bell  company  has  chosen  to  provide  competing  local  or 
access  services  in  the  territory  served  by  another  Bell  company  is  compelling  evi¬ 
dence  that  the  incumbent’s  markets  are  not,  in  fact,  open  to  competition.  More  spe¬ 
cifically,  like  any  other  potential  entrant,  a  Bell  company  that  seeks  to  enter  the 
territory  served  by  another  Bell  company  would  be  completely  dependent  on  the  in¬ 
cumbent’s  compliance  with  its  obligations  to  provide,  in  a  nondiscriminatory  manner 
at  cost-based  rates,  interconnection  and  access  to  unbundled  netw'ork  elements,  and 
service  for  resale  at  wholesale  rates,  as  Congress  mandated  in  the  Telecommuni¬ 
cations  Act  of  1996.  Potential  entrants,  however,  including  especially  AT&T  and 
other  carriers  that  arc  perceived  to  present  the  most  significant  competitive  throats, 
have  encountered  extraordinary  resistance  on  the  part  of  the  incumbents  from  com¬ 
plying  with  these  legal  obligations.  Thus,  one  very  real  possibility  is  that  each  Bell 
company  realizes  that  it  would  encounter  similar  obstacles  were  it  to  attempt  to 
enter  another’s  territory. 

An  alternative  explanation  is  that  the  Bell  companies  believe  that  entry  into  an¬ 
other’s  territory  w'ould  invite  entr>'  into  its  own  territory  by  the  incumbent  with 
which  it  is  seeking  to  compete.  In  order  words.  Bell  companies  believe  that  the  po¬ 
tential  benefits  of  entry  into  another’s  territory  are  outweighed  by  its  costs,  as  well 
the  risk  that  such  entry  would  threaten  its  monopoly  in  its  own  territory  by  provok¬ 
ing  entry  by  the  other  company.  Of  course,  this  alternative  explanation  underscores 
the  importance  of  facilitating  entry  by  firms  other  than  the  Bell  companies,  because 
this  “risk”  of  mutual  competitive  entry  is  precisely  the  type  of  consumer  benefit  the 
Act  aims  to  provide. 

Question  ha.  We  passed  the  Telecom  Act  so  that  the  local  consumer  would  reap 
the  benefits  of  increased  competition  in  the  local  and  long  distance  market,  yet 
things  have  not  changed  all  that  much.  Have  we  given  the  local  companies  enough 
incentive  to  open  up  their  markets  to  more  competition? 


116 


Answer  4a.  The  Act’s  terms  are  the  law  and  the  local  companies  are  obligated  to 
comply  with  them.  However,  it  is  simple  common  sense  that  the  monopoly  local  ex¬ 
change  companies  would  not  quickly  or  easily  relinquish  their  local  monopolies.  The 
local  companies,  then,  have  every  incentive  to  retain  control  over  the  increasingly 
lucrative  local  markets.  Thus,  in  addition,  Congress  wisely  included  an  added  incen¬ 
tive  for  the  Bell  companies— the  largest  and  most  powerful  local  companies.  That 
incentive  was  the  ability  to  provide  long  distance  service  within  their  regions  upon 
a  showing  that  their  markets  were  truly  open.  This  incentive,  however,  still  leaves 
the  actual  timing  of  when  the  local  markets  are  opened  to  the  HBOCs,  rather  than 
to  the  market’s  competitive  forces.  Thus,  while  AT&T  believes  that  the  in-region 
long  distance  “carrot’  will  eventually  be  a  crucial  means  to  pry  open  the  local  mar¬ 
kets,  it  still  leaves  the  RBOCs  with  loo  much  control  over  their  markets.  Kvidence 
of  this  control  is  clear.  Even  with  their  added  incentive,  the  HBOCs  have  dragged 
their  feet  in  implementing  the  Act’s  requirements,  and  used  the  regulatory  and  legal 
process  to  slow  the  arrival  of  meaningful  local  competition.  And  despite  the  promis¬ 
ing  opportunities  for  local  competition  the  Act  was  intended  to  create,  no  incumbent 
local  carrier  has  to  date  made  any  meaningful  inroad  into  another  company’s  local 
territory. 

Question  'ib.  Have  the  local  and  long  distance  companies  fully  complied  with  the 
law  as  it  now  stands? 

Answer  4b.  AT&T  has  certainly  complied  fully  with  the  law  as  it  currently  stands. 
In  some  instances,  how'ever,  the  incumbents  have  flatly  refused  to  provide  new  en¬ 
trants  with  checklist  items  required  by  the  Act.  For  example,  the  incumbents  have 
refused  to  provide  AT&T  with  unbundled  network  elements  as  required  by  the 
FCC’s  interconnection  rules  issued  in  August  of  last  year,  claiming  that  the  r  CC’s 
interpretation  of  the  Act  on  this  matter  was  incorrect.  Instead,  they  put  forth  an 
alternative  interpretation,  which  was  recently  accepted  by  the  F^ighth  Uircuit  (^urt 
of  Appeals  in  its  review  of  the  FfXVs  rules.  The  incumbents  have  not  done  the  sys¬ 
tems  development  and  other  work  necessary  to  make  the  unbundled  elements  avail¬ 
able  even  under  their  interpretation,  however.  As  a  result,  more  than  twenty 
months  after  the  passage  of  tne  Act,  the  incumbents  are  still  denying  new'  entrants 
the  ability  to  use  one  of  the  three  forms  of  entry  contemplated  by  the  Act. 

Question  5a.  I  have  heard  some  concerns  from  local  Internet  Service  Providers 
that  upon  entering  the  Internet  sciwice  business,  some  Regional  Bells  have  tried  to 
raise  access  rates  and  use  their  monopoly  status  to  make  it  difficult  for  these  other 
local  providers  to  compete.  Even  though  they  may  have  to  charge  their  owm  ISP  the 
same  rate  as  the  others,  they  still  have  a  strong  incentive  to  charge  the  higher  rate. 
Are  these  concerns  valid? 

Answer  5a.  Although  there  is  certainly  a  valid  basis  for  concern  that  the  RBOCs 
will  use  their  monopoly  power  to  harm  competitors  who  depend  on  them  for  access 
service,  the  considerations  involving  ISPs  are  unitiue. 

In  1983,  the  FCC  exempted  “enhanced  serv  ice  providers”  (“ESPs”>— a  class  of  car¬ 
riers  that  includes  ISPs — from  payment  of  carrier  access  charges  and  instead  re¬ 
quired  that  ESPs  be  treated  as  if  they  were  end  users  of  local  services.  This  was 
done,  at  the  urging  of  the  ESP  comiminity,  to  shield  that  burgeoning  industry  from 
the  exorbitant  access  charges  that  were  laden  with  subsidies  and  other  uneconomic 
loadings.  The  tremendous  growth  of  the  Internet  industry  in  recent  years  has  un¬ 
derscored  the  price  advantage  that  ESPs  enjoy  as  a  result  of  this  exemption.  Incum¬ 
bent  LfX/S  believe  that  they  are  providing  access  to  ISPs  at  below-cost  prices; 
CLECs  arc  discouraged  from  offering  competitive,  broadband  access  services  because 
of  the  below-cost  access  that  ISPs  currently  obtain  from  the  incumbents;  and  long¬ 
distance  carriers  sec  the  ISPs  entering  the  market  for  voice  and  fax  services  in  com¬ 
petition  with  their  own  traditional  long  distance  calls,  which  bear  the  full  access 
burden.  Although  there  is  strong  doubt  as  to  whether  the  incumbent  LECs  are  suf¬ 
fering  nnancialTy  from  the  price  break  that  they  are  giving  to  ISPs  (the  growth  in 
second  phone  lines  to  residences  has  been  unprecedented  in  the  past  year  and  has 
provided  ILECs  with  an  embarrassment  of  revenues),  the  ESP  exemption  undoubt¬ 
edly  offers  ISPs  an  unfair  advantage  over  providers  of  traditional  telephony.  AT&'P 
agrees  that  ISPs  should  pay  their  share  of  access  charges--at  cost-based  rates,  and 
the  FCC  should  adjust  access  prices  accordingly  to  avoid  any  further  windfall  to  the 
ILECs.  Payment  of  cost-based  charges  will  cause  Internet  prices  to  increase  only 
minimally — by  approximately  50  cents  per  month  per  subscriber.  Economic  pricing 
of  access  to  all  users  will  prompt  rational  entry  and  pricing  decisions  by  all  players 
in  the  market. 

Question  5b.  Even  if  this  has  not  actually  happened,  how  can  we  ensure  that  local 
monopolies  cannot  use  their  control  of  access  lines  to  gain  an  unbeatable  competitive 
advantage  in  the  Internet  service? 
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Answer  5b.  The  most  practical  and  reasonable  means — indeed  the  means  intended 
by  Congress  when  it  passed  the  Telecom  Act — to  ensure  that  local  monopolies  can¬ 
not  use  their  control  of  access  lines  to  obtain  an  anticompetitive  advantage  in  the 
provision  of  Internet  services  is  to  ensure  that  CLECs  are  able  to  make  meaningful 
inroads  into  the  local  service  market,  thereby  offering  reasonably  priced,  innovative 
local  access  services  to  Internet  providers.  This  can  be  accomplished,  as  the  Con¬ 
gress  has  already  determined,  through  mandating  CLEC  access  to  the  ILECs’ 
unbundled  network  elements  at  cost-based  prices.  Unfortunately,  the  Eighth  Cir¬ 
cuit’s  recent  decisions  have  thrown  high  obstacles  in  the  way  of  would-be  competi¬ 
tors  to  gain  a  foothold  in  the  local  service  market.  The  impact  of  these  rulings  will 
be  to  discourage  competitive  entry  of  CLECs  not  only  for  the  provision  of  innovative 
high-bandwndtn  services  demanded  by  ISPs,  but  also  for  the  provision  of  basic  local 
services  to  consumers. 

Question  5c.  Because  of  the  nature  of  these  unlimited  access  plans,  Internet  Serv¬ 
ice  Providers  are  using  a  large  amount  of  resources — should  w’e  be  charging  them 
more  because  of  this,  or  are  there  other  ways  of  dealing  with  this  problem? 

Answer  5c.  The  “unlimited  access  plans”  offered  by  ISPs — which  permit  their  cus¬ 
tomers  to  remain  on-line  with  their  computers  for  hours  at  a  time — reflects  the 
ISPs’  exploitation  of  a  “loophole”  in  the  Commission’s  access  charge  rules.  Those 
rules — which  require  telecommunications  service  providers  to  pay  the  ILEC  for  their 
use  of  the  ILEC^s  local  access  facilities — do  not  apply  to  ISPs,  who  use  local  access 
facilities  in  virtually  the  same  manner  as  telecom  caniers — that  is,  to  carry  traffic 
from  a  subscriber’s  premises  to  the  ISP’s  local  switch  and  onward  to  the  call’s  des¬ 
tination,  which  for  Internet  services  is  more  often  than  not  interstate  or  even  inter¬ 
national.  This  “ESP  exemption”— which  frees  ISPs  from  the  link  betw'een  usage  of 
the  local  netw'ork  and  paying  for  the  local  netw'ork — creates  an  attractive  oppor¬ 
tunity  for  those  ISPs  to  pass  on  this  virtually  “free  ride”  to  their  customers.  How¬ 
ever,  this  increase  in  usage  of  the  local  network  is  not  without  costs.  The  ILECs 
are  beginning  to  identify  pockets  of  congestion,  which  will  increase  as  use  of  Inter¬ 
net  services  continues  to  increase.  Moreover,  the  great  disparity  in  price  that  con¬ 
sumers  are  beginning  to  see  between  traditional  pnone/fax  calls  and  calls  that  they 
are  now  able  to  place  over  the  Internet  will  precipitate  a  spiral  of  declining  usage 
of  the  traditional  netw'orks,  as  those  calls  migrate  to  the  Internet  where  their  incre¬ 
mental  price  is  zero.  This  leaves  few’er  minutes  on  the  public  netw^ork  for  recovery 
of  critical  subsidies  such  as  Universal  Service — a  fund  for  which,  by  the  way,  ISPs 
w'ill  be  the  direct  or  indirect  beneficiaries  of  $2.6  billion  (57  percent  of  the  Fund). 
These  disturbing  trends  can  be  reduced  if  the  Commission  were  to  eliminate  the 
loophole  that  it  created  with  the  ESP  exemption  and  promptly  reduce  access  charges 
to  their  true  cost  for  all  access  customers — thus  placing  ISPs  and  traditional  telecom 
carriers  on  the  same  pricing  footing. 

Question  6a.  Now  that  Fve  mentioned  one  problem  regarding  the  Internet,  this 
raises  a  broader  concern.  When  w’e  passed  the  Act,  did  we  adequately  provide  for 
the  way  modern  technology  is  putting  new'  stresses  on  the  system  and  shifting  cost 
burdens  in  new  and  unpredictable  ways? 

Answer  6a.  With  cost-based  pricing  by  the  ILEC  and  fair  implementation  of  the 
Act’s  competitive  entry  rules,  adequate  opportunities  could  exist  for  the  proliferation 
of  the  broadband  tecnnology  serv'ices  demanded  by  business  customers,  ISPs  and 
consumers.  Unfortunately,  the  Commission  and  the  Courts  have  taken  actions  that 
impede  CLEC  entry:  by  maintaining  the  ESP  exemption,  the  FCC  has  discouraged 
CLECs  from  innovating  because  they  would  be  forced  to  compete  with  ILEC-pro- 
vided  below-cost  services;  and  by  holding  that  the  FCC  has  no  authority  over  pric¬ 
ing,  and  vacating  the  FCC’s  rule  requiring  ILECs  to  provide  combinations  of 
unbundled  network  elements  at  cost-based  rates,  the  Eight  Circuit’s  decisions  mis¬ 
read  the  plain  words  of  the  Telecom  Act  and  limit  the  FCC’s  ability  to  ensure  com¬ 
petitive  entry. 

Question  6b.  Do  we  need  to  amend  the  Act  to  take  into  account  the  way  in  which 
consumers  are  now  using  telephone  lines  to  access  the  Internet,  often  with  unlim¬ 
ited  serv'ice  plans  and  little  incentive  to  hang  up  when  they  are  not  using  their  serv¬ 
ice? 

Answer  6b.  In  light  of  these  FCC  and  Court  actions  which  thwart  Congress’  intent 
in  these  areas,  the  Act  could  be  strengthened  to  remove  the  specific  obstacles  to 
meaningful  local  service  competition  and  rational  pricing  for  Internet  services.  First, 
Congress  can  amend  the  Act  to  make  clear  that  ILECs  are  indeed  obligated  to  pro¬ 
vide  to  CLECs  unbundled  network  elements  in  combined  form  when  they  provide 
those  elements  in  a  combined  form  to  themselves.  This  is  clearly  consistent  with 
Congress'  intention  to  aflbrd  CLECs  access  to  those  elements  that  is  “equal”  to  the 
access  that  the  ILECs  themselves  enjoy,  and  will  eliminate  the  disruption  to  cus¬ 
tomers  that  the  Eighth  Circuit’s  interpretation  will  undoubtedly  create.  Second, 
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Congress  can  eliminate  by  statute  the  ESP  exemption  and  require  that  information 
ser\nce  providers  pay  for  access  at  cost-based  rates.  And  finally,  Congress  can  re- 
(mire  information  service  providers  to  contribute  to  the  Universal  Service  Fund  in 
the  same  manner  as  telecommunications  carriers. 


Response  of  Mark  C.  Rosenblum  to  a  Question  From  Senator  Thurmond 

Question,  Mr.  Rosenblum,  you  state  in  your  prepared  testimony  that  incumbent 
local  companies  are  engamng  in  an  extensive  legal  assault  on  the  implementation 
of  the  Telecom  Act.  How  have  such  legal  actions  slowed  the  pace  of  companies  like 
AT&T  being  able  to  get  into  the  local  telephone  service  market? 

Answer.  Since  the  Act  was  passed,  the  incumbent  local  companies  have  filed  legal 
challenges  to  nearly  every  significant  decision  by  the  federal  and  state  agencies 
given  the  responsibility  by  Congress  for  the  Act’s  implementation.  In  many  cases, 
the  incumbents  have  used  the  tendency  of  these  challenges  as  an  excuse  to  dis¬ 
regard  their  duties  under  the  Act  and  binding  agency  rules  and  orders  that  have 
not  been  stayed  by  any  court. 

The  Act  required  the  FCC  to  issue  regulations  implementing  its  local  competition 
provisions  within  six  months  of  its  enactment.  47  U.S.C.  251(dXl).  The  FCC  did 
what  ConCTess  had  directed,  but  the  Bell  companies,  GTE  and  most  other  incum¬ 
bent  telepTione  companies  then  appealed  virtually  every  regulation  that  the  Com¬ 
mission  had  adopted.  Although  many  of  the  incumbents’  claims  were  rejected,  they 
did  prevail  on  several  key  issues.  For  example,  although  Congress  directed  the  Com¬ 
mission  to  implement  all  provisions  of  Section  251,  including  the  requirement  that 
incumbent  LECs  provide  interconnection  and  access  to  unbundled  network  elements 
at  cost-based  rates,  the  incumbents  managed  to  persuade  the  Eighth  Circuit  Court 
of  Appeals  to  firs  stay,  and  then  vacate,  the  FCC’s  pricing  rules  on  the  ground  that 
the  Act  gave  the  states  exclusive  authority  over  pricing.  (The  Eighth  Circuit  also 
ruled  that  although  the  FCC  is  authorized  to  and  may  adopt  rules  governing  sub¬ 
jects  other  than  pricing,  it  has  no  authority  to  enforce  them.)  AT&T  believes  that 
these  aspects  of  the  Eighth  Circuit’s  decision  are  based  on  an  erroneous  reading  of 
the  statute,  and  increase  the  costs  and  difficulty  of  entiy  by  requiring  potential  com¬ 
petitors  to  litigate  pricing  and  other  issues  in  50  different  states  and  more  than  a 
hundred  federal  district  courts. 

The  absurdity  of  this  situation,  moreover,  is  compounded  by  the  litigation  strate- 

§ies  pursued  by  the  incumbents  following  their  “victory”  in  the  Court  of  Appeals. 

ubsequent  to  the  Court’s  decision  to  stay  the  FCC’s  pricing  rules,  the  vast  majority 
of  state  commissions,  in  separate  proceedings,  adopted  pricing  rules  that  were  ver>' 
similar  or  identical  to  those  adopted  by  the  FCC.  Having  persuaded  the  Court  of 
Appeals  to  vacate  the  FCC’s  pricing  rules  on  the  ground  that  pricing  was  a  matter 
reserv^ed  for  the  states,  many  of  the  incumbent  telephone  companies,  including 
Southwestern  Bell,  U  S  West  and  GTE,  then  turned  around  and  challenged  these 
state  decisions  in  multiple  federal  district  court  suits,  and  argued  that  pricing  was 
a  federal  matter  and  that  the  states  were  entitled  to  no  deference. 

In  sum,  the  local  telephone  companies  have  used  an  array  of  legal  challenges  to 
block  implementation  of  the  Act.  This  ceaseless  litigation,  and  the  enormous  uncer¬ 
tainties  it  creates,  increases  both  the  cost  and  complexity  of  entry  into  local  tele¬ 
phone  markets.  The  Eighth  Circuit’s  holdings  that  the  FCC  has  no  authority  to 
adopt  pricing  rules  or  enforce  other  provisions  of  the  Act  have  substantially  abetted 
this  outcome. 


Resk)Nse  of  William  P.  Barr  to  a  Question  From  Senator  Thurmond 

Question  2.  Mr.  Barr,  GTE  has  initiated  and  participated  in  numerous  legal  chal¬ 
lenges  to  the  implementation  of  the  Telecom  Act  and  the  FCC’s  enforcement  of  the 
Act.  Can  you  assure  us  that  all  of  vour  efforts  are  designed  to  promote  competition 
rather  thaa  being  an  attempt  to  delay  long  distance  companies  from  getting  into 
local  ser/ice  markets? 

.\nswor  2.  Absolutely.  GTE’s  legal  challenges  are  designed  to  ensure  that  the  Tele¬ 
communications  Act  of  1996  is  implemented  as  written  by  Congress.  GTE  believes 
that  implementation  of  the  Act  as  written  will  promote  competition.  Where  regu¬ 
lators  have  deviated  from  the  text  and  purpose  of  the  Act  in  a  manner  that  injures 
GTE’s  interests,  GTE  will  seek  legal  redress.  GTE  is  proud  that  it,  together  with 
many  States,  led  the  successful  effort  in  the  U.S.  Court  of  Appeals  for  the  Eighth 
Circuit  to  overturn  the  FCC’s  unlawful  pricing  rules. 
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Responses  of  William  P.  Barr  to  Questions  From  Senator  Hatch 

Question  1,  Why  hasn’t  GTE,  as  an  incumbent  local  service  provider,  sought  to 
enter  the  local  markets  adjacent  to  the  markets  in  which  you  already  compete? 

Answer  1.  GTE  in  fact  has  entered  local  markets  adjacent  to  its  existing  markets, 
and  it  is  a  key  part  of  GTE’s  strate^  to  continue  to  do  so.  In  order  to  move  out- 
of-franchise  faster  and  farther,  GTE  has  iust  launched  an  effort  to  acquire  MCI.  A 
combined  GTE-MCI  would  be  powerfully  pro-competitive,  as  it  would  have  the 
skills,  resources,  and  commitment  to  invade  RBOC  territories  nationwide — for  both 
business  and  residential  customers — in  a  manner  that  neither  company  singly  could 
hope  to  accomplish. 

Question  2.  There  are  some  who  have  questioned  GTE’s  commitment  to  open,  com- 
p^etitive  markets,  in  light  of  the  company’s  fairly  aggressive  litigation  strategy. 
There  are  some  who  have  suggested  that  this  gives  the  impression  that  your  com¬ 
pany  is  less  receptive  to  competition  than  many  who  supported  the  1996  Act  would 
have  envisioned.  How  would  you  respond  to  this  contention? 

Answer  2.  Those  who  would  make  such  a  contention  are  either  badly  mistaken 
or  self-serving.  GTE’s  legal  challenges  are  designed  to  ensure  that  the  Telecommuni¬ 
cations  Act  oT  1996  is  implemented  as  written  by  Congress.  GTE  believes  that  im¬ 
plementation  of  the  Act  as  written  will  promote  competition.  Where  regulators  have 
deviated  from  the  text  and  purpose  of  the  Act  in  a  manner  that  injures  GTE’s  inter¬ 
est,  GTE  will  seek  legal  redress.  GTE  is  proud  that  it,  together  with  many  States, 
led  the  successful  effort  in  the  U.S.  Court  of  Appeals  for  the  Eighth  Circuit  to  over¬ 
turn  the  FCC’s  unlawful  pricing  rules.  I  would  note  that  we  were  criticized  for  that 
effort,  but  I  believe  that  the  Court’s  ruling  is  full  vindication  of  our  position.  I  would 
further  note  that  our  detractors  have  been  curiously  silent  when  AT&T  and  other 
competing  local  exchange  carriers  have  filed  court  actions  seeking  review  of  FCC  or 
state  commission  action. 

Question  3.  In  your  brief  to  the  8th  circuit,  you  argued  that  incumbents’  oper¬ 
ational  support  systems  are  not  “network  elements”  to  which  new  competitors  are 
permitted  access.  Some  w^ould  say  that  this  particular  argument  was  somewhat  of 
a  stretch.  While  I  can  certainly  appreciate  zealous  advocacy,  I  also  think  Congress 
is  depending  on  incumbents  to  cooperate  in  implementing  the  Act.  Where  incum¬ 
bents  control  the  underlying  systems  and  databases,  it  seems  to  me  that  incoming 
competitors  can’t,  for  example,  assign  a  customer  a  new  phone  number,  or  commit 
to  a  schedule  for  providing  or  repairing  a  service,  without  reasonable  access  to  the 
incumbent’s  systems  and  databases.  Given  this,  how  can  real,  sustainable  competi¬ 
tion  develop  without  such  access? 

Answer  3.  GTE  has  not  refused  to  provide  essential  information  such  as  telephone 
numbers  and  mutual  scheduling  of  provisioning  or  repair.  What  we  have  opposed 
is  for  the  new  carriers  to  be  given  blanket  access  to  all  our  operating  systems  at 
the  bargain-basement  prices  that  the  FCC  established  for  network  elements.  Real, 
sustainable  competition  can  and  should  develop  without  competitors  being  given 
this  blanket  access.  Indeed,  if  new  competitors  are  going  to  be  anything  more  than 
simple  resellers— ^and  if  jobs,  investment,  and  innovation  are  going  to  result  from 
the  1996  Act — it  is  imperative  that  they  develop  or  acquire  many  of  their  own  sys¬ 
tems. 


Rt:spoNSES  OF  William  P.  Barr  to  Questions  Fro.m  Senator  Torricelli 

Question  1.  I  understand  that  not  a  single  Regional  Bell  Operating  Company  has 
received  approval  to  provide  long  distance  service.  Are  the  Regional  Bells  trying  to 
get  into  the  long  distance  market  and  failing,  or  are  they  purposefully  stalling  in 
order  to  block  local  competition,  as  some  of  the  long  distance  carriers  suggest? 

Answer  1.  I  believe  that  the  Regional  Bell  Operating  Companies  are  trying  to  get 
into  the  long-distance  market. 

Question  2.  Although  local  competition  has  been  opened  up,  the  Regional  Bells 
have  so  far  not  chosen  to  compete  with  one  another. 

One  of  the  an^ments  for  the  Telecom  Act  was  the  potential  for  competition  be¬ 
tween  RBOCs.  Given  that  context,  why  have  we  seen  so  little  competition  betw^een 
the  Baby  Bells? 

Why  did  Bell  Atlantic  merge  with  NYNEX,  for  instance,  instead  of  trying  to  serve 
the  disgruntled  New  York  consumers  with  the  same  efficiency  and  quality  that  they 
have  given  New  Jersey? 

Answer  2.  I  am  not  fully  familiar  with  the  state  of  RBOC-to-RBOC  competition 
nor  with  the  reasons  for  RBOC  behavior. 

Question  3.  In  New  Jersey,  I  understand  that  the  Board  of  Public  Utilities  set  the 
price  that  new  entrants  must  pay  Bell  Atlantic  for  the  local  loop  at  $16.20.  Yet  I 
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also  understand  that  Bell  Atlantic’s  average  basic  rate  is  $11.69.  Is  this  true?  Would 
this  mean  that  new  entrants  will  lose  money  on  every  subscriber?  Is  this  a  nation¬ 
wide  situation,  or  is  it  confined  to  my  own  region?  ^ 

Answer  3.  I  am  not  familiar  with  decisions  of  the  New  Jersey  Board  of  Public 
Utilities,  but  I  am  informed  that  the  $11.69  average  rate  that  you  cite  is  the  aver¬ 
age  basic  residential  rate.  This  would  mean  that  Bell  Atlantic  is  being  required  to 
serve  the  average  residential  customer  at  a  price  well  below  its  costs  and  to  support 
this  customer  with  an  implicit  cross-subsidy  from  its  other  operations.  Such  a  situa¬ 
tion  is  not  confined  to  New  Jersey  but  is  typical  in  many  parts  of  the  country.  Com¬ 
petitors  will  generally  not  use  unbundled  network  elements  to  offer  service  to  resi¬ 
dential  customers  whose  rates  are  being  kept  below  cost,  unless  the  customers  also 
purchase  substantial  high-margin  toll  and  vertical  services  (such  as  call  waiting  and 
call  forwarding).  That  is  precisely  why  Congress,  in  section  254  of  the  Telecommuni¬ 
cations  Act  of  1996,  mandated  universal  service  reform  that  would  replace  implicit 
subsidies  with  explicit  subsidies.  This  is  the  only  way  to  ensure  that  competition 
reaches  most  residential  markets.  Unfortunately,  the  FCC  and  most  (if  not  all) 
States  have  failed  to  carry  out  Congress’s  mandate.  (GTE  is  bringing  legal  chal¬ 
lenges  in  an  attempt  to  remedy  this  failure.) 

Of  course,  competitors,  as  an  alternative  to  using  unbundled  network  elements  to 
serve  residential  customers,  could  obtain  Bell  Atlantic’s  basic  residential  service  at 
the  $11.69  retail  rate  less  a  wholesale  discount  and  then  resell  it  to  residential  cus¬ 
tomers. 

Question  4.  We  passed  the  Telecom  Act  so  that  the  local  consumer  w'ould  reap  the 
benefits  of  increased  competition  in  the  local  and  long  distance  market,  yet  things 
have  not  changed  all  that  much.  Have  we  given  the  local  companies  enough  incen¬ 
tive  to  open  up  their  markets  to  more  competition?  Have  the  local  and  long  distance 
companies  fully  complied  with  the  law  as  it  now  stands? 

Answer  4.  I  agree  with  Assistant  Attorney  General  Joel  Klein  and  others  that, 
even  in  the  best  of  circumstances,  it  would  be  far  too  early  to  judge  the  success  of 
the  Act  in  bringing  about  competition.  Not  only  do  local  companies  have  enough  in¬ 
centive  to  open  up  their  markets;  they  are  also  legally  required  to  do  so.  GTE  has 
faithfully  implemented  the  Act  and  has  brought  the  benefits  of  competition  to  its 
1.5  million  long-distance  customers. 

Question  5.  You  have  accused  Ameritech  and  other  RBOCs  of  suffering  from 
“Stockholm  Syndrome”  and  caring  too  much  about  what  the  federal  regulators 
think.  At  the  same  time,  judging  from  the  recent  FCC  application  and  what  weVe 
heard  here  today,  Ameritech’s  consumers  in  Michigan  and  Illinois  seem  to  have  far 
more  competitive  choices  than  do  consumers  residing  in  regions  served  by  GTE. 
What  incentives  do  you  currently  have  to  cooperate  with  us  in  bringing  about  the 
local  competition  for  which  we  have  asked?  How  can  we  be  assured  that  GTE  and 
others  will  not  delay  development  of  this  local  competition? 

Answer  5.  Let  me  first  clarify  that  GTE’s  accusation  of  Stockholm  syndrome  was 
directed  only  against  Ameritech  and  was  in  response  to  a  court  pleading  in  which 
Ameritech,  while  agreeing  that  an  FCC  order  had  “glaring  flaws”  and  was  unlawful, 
opposed  a  stay  of  that  order  in  the  apparent  belief  that  a  stay  would  trigger  vindic¬ 
tive  and  arbitrary  retribution  from  the  FCC.  GTE  stated  then,  and  I  will  restate 
now,  that  vigorous  competition  is  impossible  if  regulators  wield  so  much  arbitrary 
power  that  companies  like  Ameritech  are  afraid  to  assert  their  legal  rights  and  in¬ 
stead  attempt  to  curry  favor  with  the  regulators.  That  said,  GTE  cares  profoundly 
what  federal  regulators  think,  and  GTE  is  committed  to  do  its  best  to  ensure  that 
their  thinking  is  faithful  to  the  Act  and  to  its  procompetitive  purposes.  GTE  has 
overwhelming  legal  and  economic  incentives  to  open  its  markets  to  competition  and 
not  to  delay  development  of  local  competition:  the  Act  requires  GTE  to  do  so,  and 
GTE  would  risk  severepenalties  if  it  did  not  faithfully  comply  with  the  Act. 

Given  the  fact  that'"GTE’s  service  areas  are  generally  much  more  suburban  and 
rural  than  Ameritech’s  and  the  fact  that  the  FCC’s  failure  to  implement  proper  uni¬ 
versal  service  reform  has  a  more  n^ative  impact  on  such  areas,  it  is  no  surprise 
that  competitors  are  focusing  their  efforts  more  heavily  in  Ameritech’s  service  areas. 

Question  6.  I  have  heard  some  concerns  from  local  Internet  Service  Providers  that 
upon  entering  the  Internet  service  business,  some  Regional  Bells  have  tried  to  raise 
access  rates  and  use  their  monopoly  status  to  make  it  difllcult  for  these  other  local 
providers  to  compete.  Even  through  they  may  have  to  charge  their  own  ISP  the 
same  rate  as  the  others,  they  still  have  a  strong  incentive  to  charge  the  higher  rate. 
Are  these  concerns  valid?  Even  if  this  has  not  actually  happened,  how  can  we  en¬ 
sure  that  local  monopolies  cannot  use  their  control  of  access  lines  to  gain  an  unbeat¬ 
able  competitive  advantage  in  the  Internet  service?  Because  of  the  nature  of  these 
unlimited  access  plans,  Internet  Service  Providers  are  using  a  large  amount  of  re- 
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sources — should  we  be  chardng  them  more  because  of  this,  or  are  there  other  ways 
of  dealing  with  this  problem? 

Answer  6.  I  am  unfamiliar  with  the  concerns  you  raise  regarding  the  RBOCs  in 
your  question.  Generally  speaking,  Internet  service  providers  ourchase  local  access 
services  on  the  same  basis  as  our  other  business  customers.  Indeed,  GTE’s  Internet¬ 
working  business,  which  provides  retail  Internet  services  to  consumers,  purchases 
its  access  facilities  out  of  the  same  GTE  telephone  tariffs  as  does  any  small  busi¬ 
ness.  The  rates,  terms  and  conditions  for  these  services  continue  to  be  closely  regu¬ 
lated  by  state  Commissions.  So  it’s  not  clear  to  me  how  one  class  of  customers,  s^ 
ISPs,  would  be  treated  fairly  than  another  customer  buying  from  the  same  tariff. 

We  should  look  at  all  options  to  address  the  increasing  demands  placed  by  all 
data  services  on  the  switched  voice  network.  While  I  doubt  there  is  one  easy  answer, 
1  believe  that  a  variety  of  approaches — technical,  pricing  and  provisioning — will  help 
to  mitigate  this  problem  in  the  future. 

Question  7.  Now  that  I've  mentioned  one  problem  regarding  the  Internet,  this 
raises  a  broader  concern. 

When  we  passed  the  Act,  did  we  adequately  provide  for  the  way  modem  tech¬ 
nology  is  putting  new  stresses  on  the  system  and  shifting  cost  burdens  in  new  and 
unpredictable  ways?  Do  we  need  to  amend  the  Act  to  take  into  account  the  way  in 
which  consumers  are  now  using  telephone  lines  to  access  the  Internet,  often  with 
unlimited  service  plans  and  little  inventive  to  hang  up  when  they  are  not  using 
their  service? 

Answer  7.  Network  stress  is  a  serious  issue.  While  telephone  companies  do  receive 
some  compensation  for  the  access  services  provided  to  Internet  service  providers,  the 
present  rate  structure  system  imposed  by  regulators  does  not  provide  for  adequate 
cost  recovery  for  recent  investments  and  expenses  incurred  to  alleviate  network  con¬ 
gestion.  I  would  agree  that  regulators  need  to  review  existing  rate  structures  to  en¬ 
sure  that  they  permit  sufficient  and  timely  cost  recover  while  at  the  same  time  not 
unduly  burdening  the  prices  that  ISPs  pay  for  local  facilities. 
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job  that  comports  with  this  law  and  unleashes  competition  but  still 
protects  high  cost  in  rural  areas. 

Mr.  Hundt.  Well,  I  can  tell  you  this,  the  electricity  bill  at  the 
FCC  was  three  times  greater  in  1996  than  in  1635,  so  I  know  we 
are  trying. 

Senator  DORGAN.  Mr.  Hundt,  thank  you  very  much. 

Mr.  Hundt.  Thank  you  very  much. 

Senator  Burns.  Our  electricity  bill  is  not  getting  any  cheaper,  ei¬ 
ther. 

You  have  been  a  real  marathon  man,  and  I  would  just  like  to  say 
we  have  got  some  questions.  I  am  going  to  submit  them  to  you  in 
writing,  and  if  anybody  else  does  not  have  any  more  questions  we 
would  excuse  Mr  Hundt,  and  look  forward  to  seeing  the  next  panel, 
which  I  will  introduce. 

Thank  you  very  much  for  coming. 

Mr.  Hundt.  Thanks  a  lot. 

Senatbr  Burns.  The  next  panel  consists  of  Mr.  Bill  Barr,  who  is 
senior  vice  president  and  general  counsel  of  GTE  Corporation,  Ms. 
Anne  Bingaman,  president,  LCI  Local  Services  Division  for 
CompTel,  Ms.  Gail  McGovern,  vice  president.  Consumer  Services 
Division  of  AT&T,  and  Mr.  Roy  Neel,  president,  United  States  Tele¬ 
phone  Association. 

If  those  folks  will  come  to  the  table,  and  we  will  look  forward  to 
taking  their  testimony  at  this  time. 

If  we  could  have  a  little  order  in  the  hearing  room,  we  will  con¬ 
tinue  with  this  panel, 

Mr.  Bill  Barr,  president  and  general  counsel  GTE  Corporation. 
Thank  you  for  coming  today. 

STATEMENT  OF  BILL  BARR,  SENIOR  VICE  PRESIDENT  AND 
GENERAL  COUNSEWGTE  CORPORATION 

Mr.  Barr.  Thank  you,  Senator.  I  would  like  to  make  three 
points.  First,  I  would  like  to  explain  how - 

Senator  Rockefeller.  Mr.  Chairman,  could  we  have  order  in  the 
hearing  room,  please?  — 

Mr.  Barr.  First  I  would  like  to  explain  how  the  FCC  has  bored 
two  big  holes  in  the  good  ship  universal  service,  and  how  their  pro¬ 
posed  solution  really  amounts  to  bailing  it  out  with  a  thimble.  But 
let  me  just  say  at  the  outset,  Senators  should  not  be  misled  into 
thinking  that  the  rules  are  not  going  to  be  applied  to  rural  areas. 

The  chairman  said  they  would  not  be  applied  to  small  rural  com¬ 
panies,  which  only  serve  a  very  small  percentage  of  rural  areas. 
Most  rural  customers  are  served  by  the  large  companies  like  GTE, 
U.S.  West,  Bell  South,  Southwestern  Bell,  that  have  high  rural — 
the  customer  base  is  highly  rural. 

Now,  the  first  point  is  that  the  implicit  subsidies  right  now  are 
what  ftind  universal  service.  Take  a  typical  example  of  a  Stfite 
where  the  average  cost  of  providing  service  may  be  $30,  residential 
customers  may  pay  $15,  business  customers  may  pay  $75.  It  is  that 
difference  between  $30  and  $75  for  the  business  customer  that  is 
funding  universal  service.  That  is  the  implicit  subsidy. 

Now,  the  Telecom  Act  did  two  things  that  were  designed  to  pro¬ 
tect  universal  service,  and  it  is  very  clear.  First  they  say  you  have 
to  go  to  an  explicit  mechanism  that  is  competitively  neutral.  Sec- 
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ond,  the  act  says  to  the  extent  there  are  implicit  subsidies,  that  the 
incumbent  is  required  to  embed  in  its  rates,  we  cannot  let  new  en¬ 
trants  come  in  ^md  exploit  that  situation  and  cherry-pick  away 
those  sources  of  the  subsidy. 

Now,  what  the  FCC  has  done  in  its  rules  is  first,  and  I  will  de¬ 
scribe  this  later,  it  has  come  up  with  a  wholly  inadequate,  as  far 
as  we  can  tell,  universal  service  fund,  and  second,  it  does  not  just 
allow  cherry-picking  of  the  existing  sources  of  the  subsidy,  it  in¬ 
vites  cherry-picking. 

How  does  it  do  this?  It  builds  a  new  pathway  right  to  that  busi¬ 
ness  customer  who  is  being  served  at  $75  and  is  providing  a  $40 
or  $45  subsidy.  The  statue  said,  look,  if  a  competitor  wants  to 
piggy-back  onto  the  incumbent,  and  wants  to  provide  service  to 
that  customer  by  using  the  incumbent  service  or  the  incumbent’s 
network,  the  statute  provides  for  a  wholesale  price  in  a  way  that 
reflects  that  subsidy.  The  FCC  rule  says  no,  A  competitor  can  come 
along  and  can  serve  that  customer  by  leasing  the  incumbent’s  net¬ 
work  on  an  end-to-end  basis,  under  the  fiction  of  purchasing  sepa¬ 
rate  unbundled  elements  priced  at  this  hypothetical  TELRIC  level, 
which  is  about  half  of  the  actual  cost. 

So  what  does  that  mean?  That  means  that  AT&T  or  British 
Telecom  can  go  to  that  business  customer,  and  based  on  a  $15 
_jadmlesale  price  from  the  incumbent,  offer  to  drop  the  price  to  the 
customer  by  $5  or  $10  to  capture  the  customer.  They  offer  a  $70 
or  $65  price  to  that  business  customer,  and  walk  away  with  that 
customer.  The  margin  is  the  difference  between  $15  and  $65.  Fifty 
dollars  goes  to  Basking  Ridge  or  to  London,  instead  of  pa3dng  for 
the  subsidy.  - 

That  is  what  the  FCC  rule  does.  It  creates  this  big  gap  and  this 
big  pressure  on  universal  service  by  taking  the  business  subsidy 
that  exists  today  and  transferring  it  over  to  the  shareholders  of  the 
new  entrants. 

The  second  problem  is  on  access  charges.  The  same  FCC  rules 
I  have  just  described  have  made  access  charges  basically  irrelevant. 
We  can  quibble  all  we  want  about  how  to  structure  access  charges 
and  whether  they  should  be  reformed,  and  yes,  there  should  be 
changes  in  access  charges,  but  the  fact  is  that  the  FCC  has  now 
provided  a  mechanism  to  bypass  mechanism  of  access  charges.  The 
FCC  says  if  you  go  through  this  fictional  unbundling  process  at  a 
TELRIC  rate  a  competitor  does  not  have  to  pay  access  charges  be¬ 
cause  it  is  fictionally  handing  the  traffic  off  its  own  network,  even 
though  that  network  is  leased  from  the  incumbent  at  a  TELRIC 
rate. 

So  not  only  does  the  competitor  take  away  the  $75  customer  by 
using  the  aibitrage  that  the  FCC  has  created,  but  then  it  takes  all 
the  access  charges  that  that  customer  would  have  contributed  to 
universal  service. 

So  to  argue  about  access  charges  misses  the  point.  The  FCC  has 
already  created  a  bypass  vehicle  of  access  charges.  Access  charges 
will  not  be  around  to  supp)ort  universal  service  under  the  FCC 
rules.  It  is  as  if  the  FCC  said  to  people  who  built  a  bridge,  you  will 
be  able  to  cover  your  cost,  but  you  have  to  let  90  percent  of  the  pri- 
—  vate  vehicles  that  go  across  that  bridge  pay  half  of  what  it  costs, 
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but  you  can  charge  four  times  the  cost  to  all  the  commercial  vehi¬ 
cles.  That  describes  the  situation  we  have  today. 

But  what  the  FCC  has  now  done  is  say,  OK,  but  now  we  want 
the  incumbent  to  build  a  second  tier  to  the  bridge,  and  if  the  com¬ 
mercial  vehicles  that  have  been  paying  the  $4  on  the  top  level  get 
a  little  ticket  from  AT&T  and  MCI  they  can  go  on  the  bottom  level, 
and  pay  50  cents. 

So  you  can  argue  what  the  tolls  or  access  charges  are  going  to 
be  on  the  top  level  for  the  rest  of  your  lives.  The  bottom  line  is  that 
the  people  who  are  paying  into  universal  service  now  can  bypass 
it  and  go  on  the  lower  level.  That  is  what  has  happened  to  the  ex¬ 
isting  structure,  and  that  puts  tremendous  pressure  on  the  uni¬ 
versal  service  fund. 

Now  let  us  talk  about  what  the  FCC  is  talking  about  for  a  uni¬ 
versal  service  fund.  First,  they  are  not  basing  the  amount  of  the 
fund  on  actual  costs.  They  are  basing  them  on  these  models,  and  ^ 
from  what  we  saw  in  the  interconnection  order,  these  models  come 
up  with  half  the  cost  of  what  these  networks  actually  cost  to  build 
and  operate  in  the  real  world. 

You  do  not  have  to  take  my  word  for  it.  For  60  years  State  com¬ 
missions,  and  Federal  commissioners  have  been  determining  the 
costs  and  what  revenues  are  necessary  to  cover  those  costs,  who 
should  pay  them,  and  who  should  not  be  subsidized. 

So  for  60  years  regulators  have  been  determining  these  costs, 
which  equate  to  about  a  $20  billion  subsidy  today  and  the  local 
telephone  models  confirm  that  it  is  in  that  magnitude  of  over  $20 
billion,  and  lo  and  behold,  now  AT&T  comes  up  with  a  model  and 
says,  well,  norit^is^  actually  $7  billion. 

According  to  AT&T,  for  60  years,  all  the  regulators  have  gotten 
it  wrong  on  what  the  costs  are;  it  is  actually  $7  billion. 

What  is  the  price  we  pay  if  the  FCC  cannot  come  up  with  the 
right  model  to  determine  what  the  cost  is  instead  of  relying  all  on 
of  the  cost  data  that  has  been  assembled  for  60  years? 

One,  it  will  put  tremendous  upward  pressure  on  the  rates  for 
rural  and  residential  rates.  Second,  to  the  extent  the  costs  are  not 
covered  by  those  customers,  the  quality  will  go  down,  because  you 
get  what  you  pay  for.  Costs  have  to  be  covered  by  somebody. 

Third,  it  will  result  in  the  ghettoization  of  America’s  tele¬ 
communication  system,  because  no  one  is  going  to  provide  the  in¬ 
vestment  in  the  service  and  the  innovation,  and  certainly  competi¬ 
tors  are  not  going  to  come  to  customers  where  there  is  no  covering 
of  the  costs  of  serving  those  customers,  so  it  is  essential  to  have 
those  rates  set  right  if  you  want  competition  to  reach  everybody. 

Now,  GTE  has  proposed  a  solution  to  this  problem  on  the  uni¬ 
versal  fund.  It  does  not  require  models.  It  uses  the  markcjtplace  to 
determine  what  the  proper  level  of  support  is,  and  it  targets  the 
support  to  the  communities  that  need  it  and  to  the  individuals  that 
need  it.  Let  companies  bid  over  what  level  of  support  is  necessary, 
and  if  they  get  it  wrong,  it  is  their  tough  luck. 

Use  a  market  mechanism  not  only  to  establish  what  the  proper 
level  of  subsidy  is,  but  it  is  a  dynamic  system  that  drives  that  sub¬ 
sidy  level  down  as  new  technology  comes  on  and  people  can  provide  — 
it  more  cheaply.  _  - - - - - 

Thank  you,  Mr.  Chairman. 
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[The  prepared  statement  of  Mr.  Barr  follows:] 


Prepared  Statement  of  Bill  Barr,  Senior  Vice  Preside 
Counsel,  GTE  Corporai  ion 


’  AND  General 


Thank  yoi%  Mr.  Chairman,  for  the  opportunity  to  providfmy  views  to  the  Com¬ 
mittee  on  uixiversal  service  and  implementation  of  the  Tefecommunications  Act  of 
1996.  ' 

American  consumers  today  enjoy  a  public  telecommuni^tions  network  without 
equal  in  the  world.  A  little  over  a  year  ago,  the  104th  Congress  enacted  the  Tele¬ 
communications  Act  of  1996,  a  law  that  GTE  and  most  others  agreed  would  provide 
Americans  with  even  greater  benefits  from  the  public  telecommunications  network. 
I  am  here  to  explain  to  the  Committee  why  the  FCC’s  actions  in  the  wake  of  this 
legislation  jeopardize  the  fundamental  policy  of  universal  service. 


UNIVERSAL  SERVICE 

Americans  are  used  to  having  the  best  local  telecommunications  system  in  the 
world.  They  enjoy  local  telephone  service  that  is  very  reliable,  available  everywhere, 
provided  via  a  high-quality  network  that  undergoes  continual  modernization,  and  is 
characterized  by  a  steady  proliferation  of  new  sepices.  The  average  consumer  can 
get  unlimited  use  of  this  network  for  a  monthly  fee  that  is  no  more  than  the  price 
of  a  single  tank  of  gasoline.  Local  telephone  service  is  an  exceptional  bargain. 

This  IS  the  enviable  result  of  “universal  service” — a  social  policy  that  the  United 
States  has  pursued  for  the  last  60  years.  The  policy  of  universal  service  seeks  to 
ensure  that  every  American  has  available  basic  residential  phone  service  at  a  rel¬ 
atively  low,  “affordable”  rate.  This  means  that  Americans  pay  significantly  less  for 
residential  service  than  it  costs  local  phone  companies  to  provide  that  service.  In 
other  words,  residential  service  is  generally  sold  at  a  loss.  Indeed,  whereas  basic 
residential  service  costs  on  the  average  anywhere  from  $30-50  a  month  to  provide, 
Americans  pay  only  about  $10-25  a  month  for  that  sei'vice. 

Thus,  universal  service  policy  results  in  a  massive  gap  between  the  local  compa¬ 
nies’  costs  of  providing  basic  service  and  what  they  are  allowed  to  charge  for  that 
service.  USTA  estimates  this  shortfall  amounts  to  a  total  of  over  $20  billion.  This 
shortfall  has  been  funded  through  subsidies  created  by  deliberate  decisions  of  state 
regulators  and  the  FCC  over  the  last  six  decades.  To  achieve  the  massive  subsidiza¬ 
tion  necessary,  the  commissions  have  derived  funds  through  the  following  means: 

Inter-customer  cross-subsidies 

Businesses  pay  local  service  rates  that  are  often  several  times  higher  than  resi¬ 
dential  rates  even  though  the  cost  of  providing  local  service  is  approximately  the 
same  for  business  and  residence.  Typical  is  the  case  of  Texas,  for  example,  where 
the  state  public  utility  commission  nas  determined  that  GTE’s  monthly  loop  cost  is  - 
$25.49  on  average,  but  residential  customers  pay  only  $10.60  to  $18.40  per  month. 
The  difference  is  made  up  in  part  by  business  customers  who  pay  $42.45  per  month 
for  local  service  that  consists  of  a  single  line,  and  up  to  $71.15  for  a  PBX  trunk. 

Urban  customers,  including  residential  subscribers,  generally  pay  rates  that  are 
higher  than  rates  paid  by  customers  in  smaller  communities,  thus  subsidizing  resi¬ 
dential  rates  in  rural  areas. 

Inter-service  cross- subsidies 

There  are  three  types  of  non-basic  services  that  subsidize  basic  residential  service. 
These  non-basic  services  include  intrastate  long  distance  calls;  vertical  services  such 
as  call-waiting,  call-forwarding,  and  three-way  calling;  and  interstate  access  service. 

As  to  interstate  access  service,  federal  and  state  regulators  have  determined  that, 
because  long  distance  traffic  uses  the  local  network,  that  traffic  must  pay  for  a  por¬ 
tion  of  the  cost  of  the  local  network.  Joint  federal  and  state  rules  have  assigned  25 
percent  of  local  network  costs  to  be  covered  by  interstate  long  distance  traffic.  The 
local  network’s  costs  are  recovered  in  an  “access  charge” — essentially  a  toll  charge — 
that  long  distance  companies  pay  for  handing  off  a  long  distance  call  to  the  local 
network.  Although  the  access  charges  pay  25  percent  of  the  real  costs  of  the  local 
network,  to  the  extent  that  percentage  overstates  actual  long  distance  usage,  these 
charges  may  be  said  to  subsidize  basic  rates. 

Explicit  funding 

The  FCC  has  developed  three  explicit  subsidy  programs  to  help  defray  costs  in 
rural  areas  and  support  customers  who  might  otherwise  not  be  able  to  afford  tele¬ 
phone  service.  These  funds  are  the  Lifeline,  Link-Up,  and  the  High  Cost  funds.  The 
total  of  these  funds,  which  are  paid  by  long  distance  carriers,  is  approximately  $776 
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million  annually.  This  is  obviously  a  tiny  fraction  of  the  full  cost  of  imiversal  serv¬ 
ice.  Most  of  these  funds  go  to  local  phone  companies  whose  costs  to  provide  local 
service  exceed  115  percent  of  the  national  average. 

Extended  depreciation  periods 

To  k^p  rates  even  lower,  state  and  federal  regulators  have  artificially  extended 
the  period  over  which  local  phone  companies  have  been  able  to  recover  their  invest¬ 
ments  in  network  plant  and  equipment.  Instead  of  recovering  investment  over  a  8- 
to  20-year  depreciation  schedule,  for  example,  regulators  have  traditionally  insisted 
upon  a  11-  to  30-year  time  frame. 

The  critical  point  is  that  all  today’s  cross-subsidies  that  have  been  used  to  fund 
universal  service  have  depended  on  regulators  maintaining  an  exclusive  franchise 
for  the  local  phone  company.  Through  the  use  of  exclusive  franchises,  federal  and 
state  re^lators  were  able  to  ensure  that  incumbents  could  recoup  the  revenues 
from  businesses  and  other  high-value  customers  to  keep  residential  rates  low. 

Ordinarily,  government  has  no  right  to  require  a  commercial  entity  to  sell  its 
products  or  services  below  cost.  In  pursuing  universal  service,  however,  federal  and 
state  governments  have  essentially  “paid  for”  low  residential  rates  by  restricting 
entry  into  the  local  phone  market,  thus  allowing  the  companies  to  charge  above-cost 
rates  for  other  services. 


IMPACT  OF  COMPETITION 

Opening  up  the  local  phone  market  to  competition  will  make  this  system  of  im¬ 
plicit  subsidies  untenable.  When  new  entrants  come  into  the  market,  incumbent 
phone  companies  simply  cannot  continue  to  charge  high,  subsidy-generating  prices 
for  business  and  non-basic  services.  The  Telecommunications  Act  of  1996  recognized 
this  fact  and  determined: 

•  Universal  service  funding  must  be  explicit,  i.e.,  the  charges  must  be  readily 
observable  and  not  included  in  other  rates. 

•  Every  telecommunications  carrier — local  and  long  distance — must  contribute 
equitably. 

•  Companies  cannot  be  denied  the  opportunity  to  recover  their  investment  and 
their  contributions  to  universal  service. 

•  Companies  obligated  to  provide  universal  service  should  be  sufficiently  com¬ 
pensated,  and  the  companies  benefiting  from  this  compensation  should  bear  the 
same  obligations. 

Specifically,  the  Telecomm^ications  Act  took  two  steps  to  ensure  that  imiversal 
service  would  be  preserved  iiT a  competitive  environment.  First,  Section  254  requires 
that  any  subsidization  be  achieved  through  explicit,  competitively  neutral  mecha¬ 
nisms  such  as  universal  service  funds.  Section  254(d)  contemplates  a  federal  fund 
that  sets  a  national  “affordability”  benchmark  and  provides  support  for  companies 
whose  costs  of  providing  local  service  exceed  that  benchmark.  Under  Section  254(f), 
every  State  is  obligated  to  require  each  new  entrant  to  contribute  in  a  competitively 
neutral  and  equitable  way  to  maintaining  universal  service. 

The  second  step  the  statute  took  to  protect  universal  service  was  to  ensure  that, 
unless  and  until  explicit  mechanisms  were  in  place,  new  entrants  who  are  reselling 
the  incumbent’s  services  or  network  could  not  take  unfair  advantage  of  the  implicit 
subsidies  embedded  in  the  incumbent’s  prices.  The  statute  accomplishes  this  by  re¬ 
quiring  that,  when  a  new  entrant  is  reselling  a  sendee  with  a  subsidy  component, 
the  new  entrant  continues  to  pay  that  embedded  subsidy  through  the  wholesale 
rate.  This  is  accomplisH^'in  Section  254(d)(4)  which  sets  the  wholesale  rate  as  the 
retail  rate  minus  avoided  cost:  “The  rate  should  reflect  whether,  and  to  what  extent, 
the  local  dialtone  sendee  is  subsidized  by  other  services,  such  as  toll  service,  long 
distance  access,  subsidized  through  the  pricing  for  other  features,  such  as  call  for¬ 
warding  and  call  waiting,  or  subsidized  through  explicit  subsidies  from  a  universal 
service  fund.”  (H.R.  Rep.  No^  204,  104th  Congress,  pt.  1  at  72). 

Further,  the  statute  requires  that,  when  a  new  entrant  uses  the  incumbent’s  net¬ 
work  elements,  the  entrant  must  still  contribute  to  the  subsidy  by  pajdng  the  in¬ 
cumbent  all  its  costs  of  providing  the  element  plus  a  reasonable  profit.  Obviously, 
in  the  absence  of  an  explicit  funding  mechanism,  part  of  the  incumbent’s  “costs”  re¬ 
main  the  subsidy  costs,  and  under  Section  252(d)U)  of  the  Act  these  costs  must  be 
recovered  in  the  wholesale  network  element  price.  In  short,  the  statute  is  clear  that, 
if  the  FCC  and  the  states,  by  failing  to  make  all  subsidy  costs  explicit,  keep  sub¬ 
sidies  embedded  in  retail  prices,  those  costs  must  remain  in  wholesale  prices  as 
well. 
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In  SILTI,  the  statute  intends  to  move  rapidly  to  an  explicit,  competitively  neutral 
subsidy  system  and  to  ensure  chat  new  entrants  cannot  exploit  the  implicit  sub¬ 
sidies  in  incumbents’  rates  to  cherry-pick  the  most  profitable  customers. 

THE  Fee’s  DIREeTION 

To  date,  the  FCC’s  approach  in  its  interconnection  order  defeats  the  intent  of  the 
statute,  and  can  only  be  characterized  as  a  direct  assault  on  universal  service.  The 
FCC’s  approach  undermines  universal  service  in  at  least  four  respects. 

First,  for  a  substantial  period  prior  to  the  creation  of  explicit  funding  mechanisms, 
the  commission  rules  not  only  allow  but  invit-  new  entrants  to  cherry-pick  the  high- 
value  customers  who  are  currently  subsidizing  universal  service.  The  FCC  rules 
allow  new  entrants  to  come  into  the  market  without  contributing  to  an  explicit  fund¬ 
ing  mechanism.  Then  the  rules  allow  those  companies  to  circumvent  and  avoid  pay¬ 
ing  their  share  of  the  implicit  subsidies  embedded  in  the  incumbent’s  prices.  The 
rules  do  this  through  an  absurd  interpretation  of  the  statute’s  unbundling  provi¬ 
sions.  Under  the  FCC’s  interpretation,  a  new  entrant  is  allowed  to  lease  the  entire 
network  from  end-to-end  under  the  “fiction”  that  it  is  merely  leasing  unbundled  net¬ 
work  elements.  The  FCC  then  sets  wholesale  prices  based  on  the  so-called  TELRIC 
hypothetical  methodology.  This  methodology  not  only  sets  v  holesale  prices  far  below 
real-world  costs,  but  completely  omits  the  subsidy  cost  that  is  embedded  in  the 
rates. 

The  destructive  impact  of  these  rules  is  significant.  For  example,  using  Texas 
again,  the  price  for  a  PBX  trunk  in  one  of  GTE’s  larger  cities  is  $71.15 — about  twice 
the  cost  of  providing  the  trunk.  The  contribution  to  universal  service  is  thus  ap¬ 
proximately  one-half  the  revenue.  The  Act  provides  that  a  new  entrant  can  i*esell 
the  PBX  trunk  for  the  retail  price  ($71.15)  minus  avoided  cost,  which  includes  mar¬ 
keting  and  billing,  but  includes  the  contribution  to  universal  service. 

Under  the  FCC’s  approach,  however,  the  new  entrant  can  provide  the  same  local 
seiwice  by  “fictionally”  leasing  the  unbundled  network  from  end-to-end  at  the  com¬ 
mission’s  TELRIC  price  for  Texas  of  $23.22 — a  difference  of  $48 — and  capture  the 
PBX  customer  by  only  providing  a  modest  discount  from  GTE’s  price  of  $71.15.  This 
permits  the  new  entrant,  typically  a  large  corporation  such  as  AT&T  or  British 
Telecom,  to  pocket  almost  all  the  $48  margin  rather  than  having  the  revenue  flow 
to  support  universal  service. 

But  even  this  understates  the  degree  to  which  the  FCC’s  interconnection  order 
will  undermine  universal  service  supports.  The  FCC’s  approach  also  enables  the 
new  entrant  to  bypass  access  charges  for  long-distance  services  and  to  obtain 
verticaUs^rvices  as  part  of  the  bargain-basement  price  for  the  switching  element. 
The  effect  is  to  deprive  incumbents  of  the  important  subsidy  supports  fronT~these 
sources. 

The  second  general  assault  on  universal  service  arises  from  the  FCC’s  docket  on 
access  charges,  the  fees  long  distance  carriers  pay  when  they  use  local  networks. 
The  commission  has  undertaken,  on  its  own  initiative,  to  slash  access  charges  in  a 
move  proclaimed  by  FCC  Chairman  Reed  Hundt  as  “the  biggest  tax  cut  that^  any 
agency  in  Washington  has  delivered  for  the  American  people  in  the  last  decade.” 
But  access  charges  are  fees  that  are  supposed  to  cover  the  real  costs  of  operating 
a  real  network.  As  in  its  previous  ruling,  the  FCC  appears  poised  to  give  new  en¬ 
trants  a  substantial  windfall — in  this  instance,  freeing  them  from  a  large, portion 
of  the  universal  service  support  they  have  been  providing. 

Third,  the  FCC  appears  intent  on  restructuring  the  universal  service  system  to 
deliberately  underestimate  the  coL^t  of  providing  service  and  to  avoid  replacing  im¬ 
plicit  subsidies.  Although  the  final  rules  on  universal  service  are  not  due  until  May, 
a  Federal-State  Joint  Board  has  recommended  the  commission  adopt  a  universal 
service  funding  mechanism  that  uses  the  same  hypothetical  TELRIC-type  approach 
to  measuring  costs.  If  unchanged,  the  result  will  be  the  same:  the  model  will  com¬ 
pute  the  cost  of  local  service  to  be  one-half  its  actual  cost.  It  will  appear,  therefore, 
that  the  need  for  universal  service  support  is  much  less  than  is  necessary.  The  com¬ 
mission  thus  appears  ready  to  define  away  the  actual  cost  of  local  service,  which 
could  cause  it  to  assert  that  very  little  support  is  required  for  universal  service. 

Fourth  and  finally,  the  Joint  Board  proposal  suggests  new  entrants  will  receive 
full  universal  service  subsidies  without  bearing  full  universal  service  obligations. 
Under  the  Board’s  proposal,  new  entrants  can  go  into  high-cost  areas  and  effectively 
cherry-pick  only  the  high-value  customers,  but  still  receive  support  payments  for 
each  customer.  In  other  words,  new  entrants  are  being  subsidized  by  the  universal 
service  fund  to  serve  customers  who  are  fully  capable,  in  most  cases,  of  paying  the 
full  freight. 
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At  the  heart  of  the  FCC’s  approach  is  its  reliance  on  hypothetical  cost  models  in¬ 
stead  of  real  [world  costs.  The  agency  has  relied  in  large  part  on  a  computer  con- 
stmct  devised  by  AT&T  and  MCI  which  purports  to  estimate  the  cost  of  building 
a  hypothetical  network  ^ay.  This  scheme  is  highly  speculative  and  wildly  under¬ 
states  the  costs  of  building  and  operating  the  network.  As  a  few  examples  of  how 
ludicrous  and  biased  this  construct  is: 

•  The  construct  estimates  all  manholes  will  cost  $3,000  to  build.  The  actual — 
costs  of  a  manhole  is  $7,000  to  $10,000.  The  construct  did  not  include  any  cost 
of  excavation  and  backfill  for  a  manhole  because  “the  costs  vary  too  much  de¬ 
pending  on  soil  condition,”  Therefore,  these  costs  were  ignored. 

•  The  construct  estimates  the  price  of  a  local  switch  at  $86  per  line.  The  actual 
cost  of  a  new  switch  is  $183  per  line,  and  for  an  addition  to  an  existing  switch 
the  cost  is  $248  per  line.  No  meuiufacturer  offers  a  switch  at  $86  per  line. 

•  The  construct  depreciates  the  switch  over  16  years.  AT&T  and  MCI  depre¬ 
ciate  the  same  switch  over  eight  years.  The  construct  cuts  the  depreciation  costs 
in  half  by  doubling  the  useful  life  of  the  switch. 

•  The  construct  assumes  that  laying  and  burying  a  250-wire  cable  along  a 
right-of-way  costs  only  one-fourth  as  much  as  burying  a  1000-wire  cable.  Of 
course,  the  cost  of  digging  up  the  street  is  the  same  regardless  of  the  cable’s 
size. 

Based  on  this  AT&T-MCI  construct,  the  FCC  has  hypothesized  that  the  costs  of 
the  local  network  are  one-half  of  what  they  actually  are.  Thus,  the  net  effect  of  this 
TELRIC  methodology  is  to  undervalue  our  network  by  half.  Put  another  way,  if 
AT&T  or  MCI  wants  to  compete  with  GTE  by  using  our  facilities,  under  the  FCC’s 
approach  we  would  only  be  able  to  charge  them  one-half  as  much  as  it  costs  us  to 
build  and  operate  those  facilities. 

The  logical  corollary  of  the  FCC’s  reliance  on  hypothetical  costs,  one  must  con¬ 
clude,  is  that  federal  and  state  regulators  have  not  done  their  jobs  for  the  past  60 
years  in  evaluating  the  rate  bases  and  revenue  requirements  for  local  companies. 
The  notion  that  the  real  cost  of  our  network  today  is  only  half  of  its  actual  cost 
would  mean  that  both  federal  and  state  regulators  have  been  consistently  missing 
the  mark  by  100  percent. 

By  giving  new  entrants  the  means  to  cherry-pick  high-value  customers,  bypass  ac¬ 
cess  charges,  and  avoid  their  universal  service  obligations,  the  FCC  will  place  tre¬ 
mendous  pressure  on  rural  rates.  Over  time,  prices  will  unnecessarily  have  to  go 
up.  If  they  do  not,  then  people  will  get  what  they  pay  for,  i.e.,  service  will  deterio¬ 
rate  as  companies  limit  their  investment. 

Inevitably,  the  FCC’s  manipulations  will  create  a  class  system  for  telecommuni¬ 
cations.  Under  the  commission’s  approach,  competition  and  related  price  cuts  will 
come  only  for  the  high-value  customers;  pressure  to  increase  prices  will  fall  on  the 
average  residential  and  rural  customer;  new  investment  and  innovation  will  be  driv¬ 
en  outside  the  core  network  and  be  directed  to  benefit  high-value  customers;  the  ca¬ 
pability  of  the  core  network  will  inevitably  suffer.  One  could  not  imagine  a  more 
disappointing  outcome  for  the  Telecommunications  Act  of  1996. 

THE  SOLUTION 

Over  two  years  ago  GTE  proposed  a  comprehensive  proposal  that  promoted  uni¬ 
versal  service  and  competition. 

One  aspect  of  our  proposal  was  to  place  greater  reliance  on  the  use  of  vouchers, 
or  universal  service  credits,  to  target  support  to  needy  individuals.  We  believe  that 
wide  use  of  these  vouchers  will  ensure  that  subsidies  are  provided  only  to  those  who 
need  them. 

In  addition,  GTE  proposed  a  unique  way  of  directing  subsidies  to  high-cost  re¬ 
gions.  GTE  proposed  dividing  the  country  into  small-area  tracts,  determining  the 
cost  of  service  in  each  of  those  tracts,  and  allowing  carriers  to  bid  through  an  auc¬ 
tion  process  for  how  much  support  above  the  benchmark  they  would  need  to  provide 
service  in  a  given  tract. 

The  critical  factor  of  this  universal  service  proposal  is  that,  instead  of  relying  on 
wild  estimates  of  the  amount  of  subsidy  necessary  to  provide  universal  service,  the 
necessary  support  is  determined  in  a  sure-fire  manner  by  the  market.  Under  GTE’s 
plan,  there  is  no  mystery  about  costs;  costs  are  established  with  certainty  through 
an  auction  process. 

By  letting  the  market  determine  tlie  level  of  funding  for  universal  service  through 
such  auctions,  GTE’s  plan  satisfies  a  number  of  important  principles  outlined  in  the 
statute.  This  plan; 
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•  Provides  an  environment  for  fair  and  open  competition  by  being  both  competi¬ 
tively  and  structurally  neutral; 

•  Provides  funding  to  any  eligible  telecommunications  carrier  that  commits  to 
provide  universal  service  throughout  a  defined  geo^aphic  area; 

•  Permits  multiple  carriers  in  the  same  geographic  area  to  offer  service  and  to 
benefit  from  the  support  mechanism; 

•  Provides  funding  in  a  carefully  targeted  manner  to  those  with  financial  need 
and  high -cost  geo^aphic  areas; 

•  Minimizes  funding  needed  from  federal-state  sources,  encouraging  carriers  to 
be  more  inventive  and  efficient  in  their  delivery  of  telecommunications  services; 

•  Limits  regulatory  intervention  to  that  necessary  to  ensure  universal  service; 

•  Enhances  rural  competition  by  encouraging  new  companies  to  enter  and- 
aligning  support  levels  with  true  costs  in  an  area. 

If  the  regulators  are  unable,  or  unwilling,  to  implement  the  current  legislation  on 
a  more  competitively  neutral  basis,  then  the  Congress  should  move  in  to  preserve 
universal  service  and,  at  the  same  time,  encourage  competition. 

Senator  Burns.  Thank  you  very  much,  Mr.  Barr.  Next  is  Ms. 
Anne  Bingaman,  who  is  president,  LCI  Local  Services  Division  for 
CompTel.  Welcome, 

STATEMENT  OF  ANNE  JL  BINGAMAN,  PRESIDEN1\  LCI  LOCAL 
SERVICES  DIVISION  (FOR  COMPTEL) 

Ms.  Bingaman.  Thank  you  very  much,  Mr.  Chairman,  Senators. 

Let  me  say  outright  to  my  fnend  Mr. - 

Senator  Burns.  You  had  better  pull  that  microphone  right  up. 
You  have  got  to  get  right  into  it.  Thanks. 

Ms.  Bingaman.  OK.  There  we  go. 

Senator  Burns.  There  you  go. 

Ms.  Bingaman.  Let  me  say  outright  to  my  friend  Pvir.  Barr,  and 
he  is  my  friend,  he  is  dead  wrong.  GTE  is  the  poster  child  for  what 
will  happen  if  long-distance  entry  is  allowed  by  the  RBOC^s  before 
competition  actually  develops. 

GTE  under  Mr.  Barr^s  direction  has  engaged  in  scorched  earth 
litigation  tactics.  They  have  appealed  every  State  decision.  They 
moved  to  stay  the  FCC  decision,  and  they  have  done  that  all  the 
time  they  are  in  long  distance,  because  they  were  exempted  from 
the  requirements  of  this  act  that  they  open  their  local  network  to 
competition  before  they  got  into  long  distance. 

Now,  Mr.  Barr  as  a  result  of  that  has  an  extremely  profitable 
company,  10  percent  increase  in  per-share  earnings  1997  over 
1996. 

The  reward  for  long-distance  entry  for  GTE  is  that  they  want  to 
have  it  all.  They  want  long-distance  entry.  They  want  30  to  40  per¬ 
cent  markat  share  of  long-distance  while  keeping  competitors  cut 
of  their  local  market.  They  want  to  have  a  gold-plated  cost  system 
recovering  on  historic  cost  rather  than  forward-looking  economic 
costs,  which  every  economist  will  tell  you  is  the  right  way  to  base 
it. 

Why  do  they  want  that?  Because  their  historic  costs  have  been 
inflated.  They  have  been  building  out  networks  with  fiber  optic  in 
--  preparation  for  competition.  They  have  been  inefficient  monopo¬ 
lists,  and  that  is  OK  as  long  as  you  have  a  monopoly  system,  but 
we  are  not  going  to  a  monopoly  system.  We  are  going  to  a  competi- 
tive  system. 

What  these  people  want  is  competition  in  the  long-distance  mar¬ 
ket,  i.e.  a  huge  share  of  the  long-distai'ce  market,  keep  competitors 
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out  of  their  market  with  Scorched  earth  litigation  tactics,  and  that 
is  exactly  what  it  is,  and  then  they  want  to  raise  the  cost  to  com¬ 
petitors  of  getting  access  to  what  is  clearly  an  essential  facility, 
which  the  Congress  found,  the  FCC  found — ^he  acts  as  if  this  is 
some  sort  of  property  of  GTE. 

This  has  been  built  at  ratepayers^  expense.  It  is  an  essential  fa¬ 
cility.  Every  one  of  these  phone  companies  has  a  vast  ubiquitous 
network  which  cannot  be  duplicated.  It  cannot  be.  There  are  23,000 
local  switches  which  are  essentially  complicated  computers,  and  the 
law  very  clearly  said  competitors  should  have  access  to  those  net¬ 
works  at  cost-based  prices  plus  a  reasonable  profit. 

That  is  a  principle  of  antitrust  law  that  is  many  decades  old.  The 
Congress  recognized  it.  It  would  be  absurd  to  say  that  AT&T,  MCI, 
Sprint,  LCI,  my  company,  and  all  these  others  should  duplicate 
these  networks,  so  that  Congress  very  clearly  said,  and  the  FCC 
properly  followed  up  with  it  by  saying  we  should  have  access  to 
those  networks  at  cost-based  prices  to  compete  with  them,  and  the 
cost,  the  FCC  found,  should  be  forward-looking  TELRIC  costs  be¬ 
cause  those  are  competitive  costs.  The  costs  that  Mr.  Barr  wants 
to  have  recovered  are  the  high  monopoly,  monopolist  costs  which 
are  gold-plated  and  result  from  a  lot  of  fiber  optic  put  in  to  advance 
the  network. 

So  gentlemen,  let  me  just  say,  there  is  much  more  to  this  story 
than  you  would  hear  from  a  worthy  colleague  on  this  panel,  worthy 
member  of  the  Justice  Department  previously,  and  the  competitors 
to  the  GTE  and  the  RBOC's  need  precisely  what  the  FCC  gave  us 
and  what  the  Congress  gave  us,  which  is  access  to  their  networks 
at  forward-looking  cost-based  prices,  not  paying  their  historic  em¬ 
bedded  gold-plated  prices. 

So  that  is  what  I  have  to  say,  [Laughter.] 

[The  prepared  statement  of  Ms.  Bingaman  follows:] 

Prepared  Statement  of  Anne  K.  Bingaman,  President,  LCI  Local  Services 
Division  (for  CompTel) 

executive  summary  ^ 

CompTel  is  committed  to  the  goal  of  ensuring  that  all  Americans  have  the  ^por- 
tunity  to  obtain  quality  telecommunications  services  at  reasonable  prices  anji  sup¬ 
ports  efforts  to  implement  universal  service  reform  in  a  competitive,  full-sewice  en¬ 
vironment.  As  a  result  of  the  1996  Telecommunications  Act,  policies  which  have  long 
presupposed  a  monopoly  provider  of  local  telephone  services  must  now  be  redesigned 
around  a  new  paradigrn  of  local  service  competition.  The  Fed*'  /a i  State  Joint  Board 
on  Universal  Service  has  taken  a  significant  first  step. 

Central  to  the  goals  of  universal  service  reform  are  the  Act’s  requirements,  that  — 
federal  universal  service  support  mechanisms  are  explicit  and  that  they  operate  in 
a  non-discriminatory,  competitively  neutral  manner.  Thus,  in  structuring  mecha¬ 
nisms  to  support  universal  service,  the  FCC  must  net  benefit  or  burden  a  class  of 
market  participants  out  of  proportion  to  the  extent  chat  it  participates  in  the  tele¬ 
communications  marketplace.  Similarly,  support  funds  from  the  universal  service 
mech^isms  must  be  available  to  all  who  meet  clearly  identified,  objectively  applied 

criteria.  .  t  i  u  u-  u 

CompTel  generally  supports  the  Joint  Board’s  recommended  changes  to  the  high 
cost  and  low  income  support  funds,  and  how  to  collect  support  contributions  from 
telecommunications  providers. - - — . -  -  . ^ 

With  respect  to  the  unresolved  issues  of  whether  providers  should  contribute  to 
the  universal  fund  on  the  basis  of  their  interstate  revenue,  or  on  the  basis  of  botli 
their  interstate  and  intrastate  revenues,  CompTel  believes  that  the  FCC  has  discre¬ 
tion  to  determine  the  relative  size  of  each  provider’s  contribution  on  the  basis  of 
their  total  mterstale  and  intrastate  revenues.  Not  only  does  the  statute  give  the 
FCC  the  discretion  to  do  so,  but  CompTel  believes  that  as  a  policy  matter,  carrier 
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contributions  should  be  determined  on  the  basis  of  interstate  and  intrastate  reve¬ 
nues,  in  order  to  avoid  disproportionately  burdening  non-incumbent  local  exchange 
providers  with  universal  service  funding  obligations. 

CompTel  strongly  supports  the  FCC’s  decision  to  initiate  its  proceeding  to  imple¬ 
ment  access  reform.  There  can  be  no  doubt  that  the  incumbent  local  exchange  car¬ 
riers’  switched  access  rates  are  priced  grossly  in  excess  of  costs.  CompTel  urges  the 
FCC,  as  a  first  priority  in  bringing  cost- based  rates  to  access,  to  prescribe  cost-based 
rate  levels  based  upon  Total  Service  Long  Run  Incremental  Costs  (“TSLRIC”)  for 
terminating  access  rates,  which  are  not  now,  and  are  not  liltely  in  the  future  to  be, 
subject  to  competitive  pressures. 

CompTel  believes  that  the  provisioning  of  unbundled  elements  at  cost-based  prices 
to  new  local  exchange  entrants  is  critical  to  create  a  competitive  marketplace  for 
local  services.  Today,  no  ILEC  has  in  place  systems  and  processes  to  seamlessly  and 
instantaneously  provide  unbundled  network  elements  m  large  numbers  and,  for  the 
time  being,  the  ILEC  remains  the  ubiquitous  network  through  which  the  vast  ma¬ 
jority  of  telephone  consumers  must  be  reached.  CompTel,  therefore,  has  urged  the 
FCC  to  make  clear  that  such  ILEC  provisioning  systems  are  a  necessary  competitive 
quid  pro  quo  to  Bell  entry  into  in-region  long  distance  service.  If  network  elements 
are  made  as  readily  available  and  simple  to  use  as  access  services  are  today,  it  may 
be  possible  that  market  competition  may  act  to  drive  originating  access  rates  toward 
their  costs. 

Good  Afternoon  Chairman  McCain,  Senator  Hollings,  and  Distinguished  Members 
of  the  Committee.  My  name  is  Anne  K.  Bingaman.  I  am  Corporate  Senior  Vice 
President  of  LCI  International  and  President  of  LCI’s  Local  Telecommunications  Di¬ 
vision.  LCI  International  is  the  fastest  growing  of  the  nation’s  major  long-distan(^ 
carriers  with  annualized  revenue  exceeding  $1  billion.  Founded  in  1982,  LCI  is 
headquartered  in  McLean,  Virginia,  and  currently  employs  over  2,400  employees  in 
45  locations  nationwide.  LCI  competes  in  all  segments  of  the  industry  by  offering 
long-distance  service  to  business,  residential  and  wholesale  customers  and,  most  re¬ 
cently,  providing  local  phone  service  to  business  :ustomers.  As  head  of  LCI’s  Local 
Telecommunications  Division,  I  lead  the  company’s  ambitious  plan  to  provide  local 
telephone  service  in  U.S.  markets.  In  that  capacity,  I  am  responsible  for  LCI’s  rela¬ 
tionships  with  all  local  exchange  carriers  and  state  public  utility  commissions  as 
they  relate  to  local  competition.  To  date,  LCI  has  received  permission  in  21  states 
and  the  District  of  Columbia  to  offer  local  telephone  service,  and  the  company  has 
applications  pending  for  approval  in  8  other  states.  LCI  also  is  negotiating  with 
most  of  the  Regional  Bell  Operating  Companies  (“RBOCs”)  and  major  independent 
telephone  companies  for  interconnection,  local  service  resale  and  the  purchase  of 
unbundled  network  elements.  Most  recently,  LCI  entered  into  a  regionwide  local  re¬ 
sale  agreement  with  BellSouth  Corporation  and  a  local  resale  agreement  with 
Ameritech  in  Ohio. 

I  am  honored  to  appear  before  the  Committee  to  testify  on  univepal  service  and 
access  charge  reform  on  behalf  of  the  Competitive  Telecommunications  i^sociation 
(“CompTel”).  CompTel  is  the  national  industry  association  of  competitive  tele¬ 
communications  providers,  with  approximately  200  members  offering  a  full  variety 
of  telecommunications  services.  LCI  is  a  carrier  member  of  CompTel  and  H.  Brian 
Thompson,  LCI’s  Chairman/CEO,  serves  as  Chairman  of  the  1997  CompTel  Board 
of  Directors.  Like  LCI,  many  CompTel  members  are  aggressively  pursinng  a  strat¬ 
egy  of  entering  the  local  exchange  service  market  under  the  pro-competitive  policies 
of  the  landmark  Telecommunications  Act  of  1996.  . 


UNIVERSAL  SERVICE  FUNDING  AND  REFORM 


CompTel  is  one  hundred  percent  committed  ter  the  goal  of  ensuring  that  all  Ameri¬ 
cans  have  the  opportunity  to  obtain  quality  telecommunications  services  at  reason¬ 
able  prices,  and  enthusiastically  supports  efforts  to  implement  universal  service  re¬ 
form  in  a  competitive,  full-service  environment.  Section  254  of  the  1996  Tele¬ 
communications  Act  represents  an  historic  change  in  this  coiuitry’s  long-standing 
policy  of  promoting  the  universal  availability  of  telephone  services.  As  you  are  well 
aware,  universal  service  has  long  been  pursued  by  federal  and  state  regulators,  but 
always  through  policies  which  presupposed  a  monopoly  provider  of  local  telephone 
services.  Now,  under  the  1996  Act,  universal  service  policies  must  be  redesigned 
around  a  new  paradigm  of  local  service  competition.  The  Federal-State  Joint  Board 
on  Universal  Service  in  its  recommendations  to  the  FCC  has  taken  a  significant 


first  step  along  that  path.  .  .  ^ 

As  one  element  of  what  the  Federal  Communications  Committee  )  has 

termed  the  “competition  trilogy,”  federal  universal  sen^ice  support  mechanisms  must 
be  reformed  to  preserve  and  advance  the  goal  of  providing  universal  access  to  afford- 
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able  telecommunications  services  while  also  promoting  the  development  of  competi¬ 
tion  in  local  telecommimications  services.  The  Act  specifies  that  federal  universal 
service  support  mechanisms  should  ensure  access  to  telecommunications  services  by 
consumers  in  rural,  insular  and  high-cost  areas,  by  low-income  consumers,  and  by 
elementary  and  secondary  schools,  libraries  and  Healthcare  providers.  Central  to 
these  goals  are  the  Act’s  requirements  that  federal  universal  service  support  mecha¬ 
nisms  be  explicit,  rather  than  the  current  implicit  subsidies,  and  that  they  operate 
in  a  non-discriminatory,  competitively  neutral  manner.  In  structuring  each  mecha¬ 
nism  to  support  universal  service,  the  FCC  must  be  careful  not  to  diminish  competi¬ 
tion  by  disproportionately  burdening  one  segment  of  the  telecommunications  market 
with  support  obligations  or  by  favoring  one  class- of  market  participant — namely, 
monopoly  incumbents — with  sole  eligibility  to  receive  support  payments. 

As  you  know,  the  1996  Act  requires  the  FCC  to  issue  a  final  order  on  universal 
service  funding  and  reform  by  May  8,  1997  (CC  Docket  No.  96-45).  The  FCC  cur¬ 
rently  is  considering  the  comprehensive  analysis  and  recommendations  rendered  by 
the  Federal-State  Joint  Board  on  Universal  Service  on  November  8,  1996.  CompTel 
commends  the  Joint  Board  on  its  thorough  e^lication  of  the  issues  that  must  be 
addressed  in  order  to  implement  Section  254.  CompTel  supports  the  general  thrust 
of  the  Joint  Board’s  recommended  changes  to  the  high  cost  and  low-income  support 
funds,  and  how  to  collect  support  contributions  from  telecommunications  providers. 
CompTel  agrees  with  the  Joint  Board’s  analysis  that,  for  non-rural  areas,  the  High- 
Cost  Fund  should  support  only  the  forward-looking  economic  costs  of  offering  the 
supported  services  and  that  a  cost  proxy  model  should  be  used  to  identify  such  costs. 
By  focusing  on  the  forward-looking  costs  of  an  efficient  provider — rather  thaui  the 
embedded  or  historical  costs  of  particular  carriers — the  FCC  can  ensure  that  uni¬ 
versal  service  funding  needs  will  be  kept  at  reasonable  levels  as  required  by  the 
statute  and  that  it  does  not  grant  special  privileges  to  ILECs,  who  may  operate  inef¬ 
ficiently,  as  monopolies  often  do  for  the  very  reason  that  they  have  not  been  sub¬ 
jected  to  the  heat  of  competition.  Use  of  a  cost  proxy  to  identify  costs  satisfies  the 
statute’s  requirements  to  be  competitively  neutral,  because  it  establishes  the  level 
of  support  without  giving  preferential  treatment  to  a  particular  carrier’s  costs  or 
network  design  and  technology.  Thus,  every  eligible  carrier  operating  in  an  area 
would  receive  support  on  the  same  basis  and  at  the  same  level.  In  addition, 
CompTel  agrees  that  a  revenues-based  assessment  is  appropriate  and  is  consii^tent 
'  with  the  goals  of  universal  service. 

I  have  been  asked  to  give  CompTel’s  views  on  how  to  improve  ui>on  the  Joint 
Board’s  recommendations.  One  of  the  most  central  principles  to  the  success  of  uni¬ 
versal  service  reform  is  to  ensure  that  the  funds  are  identified,  collected  and  distrib¬ 
uted  in  a  competitively  neutral  manner.  Furthermore,  under  the  Act  all  contribu¬ 
tions  must  be  “equitable  and  nondiscriminatory.”  Thus,  no  support  mechanism 
should  benefit  or  burden  a  class  of  carriers  out  of  proportion  to  the  extent  that  it 
participates  in  the  telecommunications  marketplace.  Similarly,  competitive  neu¬ 
trality  requires  that  support  funds  from  the  universal  service  mechanisms  be  avail¬ 
able  to  all  who  meet  clearly  identified,  objectively  applied  criteria,  and  that  support 
be  based  on  the  number  of  eligible  customers  the  provider  serves.  Finally,  mecha- 
ntsirrs  should  be  tecimology-neutral  and  should  not  be  limited  to  any  one  network 
architecture. 

One  significant  issiio  which  the  Joint  Board  left  for  further  comment  is  whether 
providers  should  contribute  to  the  universal  service  fund  on  the  basis  of  their  inter¬ 
state  revenue,  or  on  the  basis  of  both  their  interstate  and  intrastate  revenues. 
CompTel  believes  that  the  FCC  has  discretion  to  determine  the  relative  size  of  each 
provider’s  contribution  on  the  basis  of  their  total  interstate  and  intrastate  revenues. 
While  the  statute  expressly  limits  the  universe  of  contributing  carriers  to  “every 
telecommunications  carrier  that  provides  interstate  telecommunications,”  it  does  not 
limit  the  FCC’s  ability  to  determine  the  mechanism  by  which  .those  providers  will 
contribute,  other  than  requiring  that  contributions  be  “equitable  and  nondiscrim¬ 
inatory.”  Moreover,  we  at  CompTel  strongly  believe  that  the  FCC,  as  a  policy  mat¬ 
ter,  should  determine  carrier  contributions  on  the  basis  of  interstate  and  intrastate 
revenues,  in  order  to  avoid  disproportionately  burdening  non-incumbent  local  ex¬ 
change  providers  with  universal  service  funding  obligations. 

- - —  —  CompTel  further  supports  an  interpretation  of  Section  214(e)  of  the  1996  Act  that 

clarifies  that  purchasing  unbundled  network  elements  (“UNEs”)  from  an  ILEC  and 
combining  such  elements  to  provide  the  supported  services  clearly  satisfies  the  stat¬ 
ute’s  requirement  that  an  elimble  carrier  use  “either  its  own  facilities  or  a  combina¬ 
tion  of  its  own  facilities  and  resale  of  another  carrier’s  services.”  In  purchasing 
unbundled  network  elements,  either  separately  or  in  combination,  a  carrier  pays  the 
full  cost  of  the  network  facilities  it  purchases  from  the  ILECs.  The  carrier  steps  into 
the  shoes  of  the  ILEC,  and  bears  the  responsibility  for  the  customer  relationship. 


If  a  purchaser  of  UNEs  provides  the  service  to  the  high-cost  subsciiber  but  only  the 

"^LEC  can  draw  upon  universal  support,  there  will  be  a  tremendous  economic  dis¬ 
incentive  for  any  new  entrant  to  come  into  a  high-cost  area  in  the  first  place.  Pro¬ 
viding  service  over  unbundled  elements  in  many  cases  may  be  the  only  way  that 
rural  customers  will  have  choices  of  local  service  providers,  given  the  high  cost — 
by  definition — of  constructing  new  local  exchange  facilities  in  those  areas.  In  addi¬ 
tion,  CompTel  supports  the  Joint  Board’s  recommendation  against  adding  any  eligi¬ 
bility  criteria  not  included  in  the  statute. 

ADVANCED  SERVICES  FOR  SCHOOLS  AND  LIBRARIES 

As  you  know,  Section  254(h)  of  the  1996  Act  expanded  the  concept  of  universal 
service  to  include  support  for  ‘^advanced  telecommunications  services”  provided  to  el¬ 
ementary  and  secondary  schools  and  libraries.  CompTel  agrees  with  the  Joint 
Board’s  recommendation  that  both  interstate  and  intrastate  revenues  should  be 
used  to  support  the  discount  for  K-12  schools,  libraries  and  healthcare  providers. 
The  Snowe-Kockefeller-Exon-Kerrey  provision  is  subject  to  the  statute’s  require¬ 
ments  that  contributions  to  universal  service  support  should  be  “equitable  and  non- 
discriminatory.”  Moreover,  as  previously  discussed,  there  is  no  reason  to  distinguish 
between  the  revenue  basis  used  to  support  the  Section  254(h)  discounts  from  that 
used  to  fund  the  high-cost  and  low-income  support  mechanisms.  All  of  these  pro¬ 
grams  are  funded  by  the  same  class  of  carriers — providers  of  interstate  tele¬ 
communications  services. 

^^n  addition,  CompTel  has  challenged  our  membership  to  become  partners  in 
NetDay97  and  NetDay2000.  We  want  to  position  CompTel  and  its  member  compa¬ 
nies  as  industry  leaders  in  telecommunications  services  and  innovation  who  promote 
technology  and  education  to  benefit  America’s  children  and  future  workforce. 
NetDay97,  scheduled  for  April  19,  1997,  is  a  volunteer  federal/state  initiative  to  cre¬ 
ate  the  inside  wiring  infrastructure  for  every  public  and  private  school  in  the  nation. 
This  nationwide  bamraising  will  substantially  impact  the  technology  plans  to  all 
schools,  districts,  counties  and  states.  Its  goal  is  to  facilitate  community  activism 
and  collaborations  necessary  to  connect  every  K~12  classroom  to  the  world. 
NetDay2000,  moreover,  will  identify,  highlight  and  develop  incentive  and  affinity 
programs  to  assist  educators  in  acquiring  the  necessary  technologies,  training  and 
tools  to  use  electronic  resources  effectively.  NetDay2000  is  a  unique  opportunity  to 
become  involved  in  our  communities,  our  schools,  and  our  neighborhoods.  We  ac- 

-  tively  encourage  volunta^  efforts  Ttke'NetDay  to  help  achieve  the  technology  and 
education  components  of  Goals2000. 

ACCESS  CHARGE  REFORM 

CompTel  strongly  supports  the  FCC’s  decision  to  initiate  its  access  charge  reform 
proceeding  (CC  Docket  No.J96-262).  There  is  broad  consensus  in  the  industry  today 
that  the  ILECs’  switched  access  is  priced  at  seven  to  ten  times  its  costs.  The  FCC 
has  proposed  thre^possible.  appixitaiE^  to  access  charge  reform:  a  “market-based” 
approach,  a  “presmptive”  approach,  or  some  combination  of  the  two.  Because  the 
FCC’s  goal  for  access  charge  reform  is  to  foster  competition  for  seiwices  and  to  en¬ 
able  the  marketplace  to  eliminate  the  need  for  price  regulation,  CompTel  believes 
that  market-based  access  charge  reform  can  occur  only  after  a  true,  fully-functioning 
competitive  market  for  local  exchange  telephone  services,  including  interstate  ac¬ 
cess,  has  developed,  and  even  then  only  in  the  case  of  originating  access  charges. 

CompTel  urges  the  FCC,  as  a  first  priority  in  bringing  cost-based  rates  to  access, 
to  prescribe  cost-based  rate  levels  based  upon  Total  Service  Long  Run  Incremental 
Costs  (“TSLRIC”)  for  terminating  access  rates,  which  are  not  now,  and  are  not  likely 
in  the  future  to  be,  subject  to  competitive  pressures.  Competitors  typically  cannot 
influence  whom  their  customers  call.  As  a  result,  there  is  no  reason  to  expect  that 
terminating  access  will  experience  significant  competitive  pressure. 

CompTel  strongly  believes  that  the  F’CC  and  states  must  continue  their  efforts  to 
ensure  that  the  unbundled  network  elements  regime  is  fully  implemented  in  order 
to  create  the  competitive  marketplace  that  might  allow  for  market-based  access  re¬ 
form  for  originating  access.  Even  though  Congress  laid  the  legal  groundwork,  J^ha 
simple  fact  is  that  today  there  exists  no  competitive  market  for  local  services  and, 
therefore,  no  competitor  can  hope  to  avoid  access  charges  except  in  the  most  limited 
circumstances.  The  ILEC  remains,  for  the  time  being,  the  one  ubiquitous  network 
through  which  the  vast  majority  of  telephone  consumers  must  be  reached  and  today 
no  ILEC  has  in  place  the  systems  and  processes  to  seamlessly  and  instantaneously 
provide  unbundled  network  elements  in  large  numbers.  CompTel  believes  that  the 
provisioning  of  unbundled  elements  at  cost-based  prices  to  new  local  exchange  en¬ 
trants  is  critical  to  create  a  competitive  marketplace  for  local  services. 
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CompTel  has  urged  the  FCC  to  make  clear- that  such  ILEC  provisioning  systems 
are  a  necessary  competitive  quid  pro  quo  to  Bell  entry  into  in-remon  long  distance 
service.  Such  a  clarification  will  provide  the  necessary  incentives  mr  RBOCs  to  com¬ 
plete  the  software  programming  and  svstems  work  still  underway  that  will  be  nec¬ 
essary  to  enable  competitors  to  provide  unbundled  combined  network  elements  at 
cost-based  prices.  If  network  elements  are  made  as  readily  available  and  simple  to 
use  as  access  services  are  today,  it  may  be  possible  that  market  competition  may 
act  to  drive  originating  access  rates  toward  their  costs,  and  the  FCC  could  defer  a 
fully  prescriptive  approach  to  originating  access  until  it  can  gauge  the  success  of 
local  competition  using  this  model.  It  is  absolutely  imperative,  therefore,  that  the 
FCC  intensify  its  efforts  to  ensure  that  the  combinable  unbundled  network  element 
regime  is  fully  implemented,  as  a  prerequisite  to  deferring  a  prescriptive  approach 
for  originating  switched  access  reductions. 

CompTel’s  access  reform  proposal  makes  significant  progress  toward  achieving 
cost-based  switched  access  rates  in  the  near  term.  It  is  founded  in  the  realities  of 
today’s  marketplace,  and  can  be  readily  implemented  by  the  FCC  without  lengthy 
or  burdensome  additional  proceedings.  In  addition,  it  incorporates  the  hard  work  of 
I  state  commissions  in-arbtetting--aggeemontB  under  S»oUon  251(c|i^  the  1996  Act; 

»nd,  it  mitigates  any  contentions  of  rate  shock  by  ILECs  by  avoiding  an  immediate, 

\  Across-the-board,  flash-cut  approach.  We  urge  policymakers  to  adopt  this  targeted 
\  approach. 

\  Thank  you. 

\  Senator  Burns.  Pretty  plain.  We  did  not  have  any  trouble  under- 
_ \  standing  that. 

^  Representing  the  U.S.  Telephone  Association,  Mr.  Roy  Neel. 
\^ank  you  for  coming,  Roy. 

\  STATEMENT  OF  ROY  NEEL,  PRESIDENT,  U.S.  TELEPHONE 
\  ASSOCIATION 

j^r.  Neel.  Thank  you,  Senator.  I  am  sorry  there  are  not  more 
Senators  here.  We  are  finally  getting  a  dog-fight. 

Senator  Burns.  They  always  miss  the  most  exciting  part  of  the 
day,  anyway. 

Mr.  Neel.  That  is  right. 

Senator  the  U.S.  Telephone  Association  represents  more  than 
1,000  local  telephone  companies.  We  employ  nearly  a  half-million 
men  and  women  who  have  been  building  facilities  and  providing  af¬ 
fordable  and  high  quality  telephone  services  to  every  family  and 
business  wherever  they  live  and  work. 

Now,  that  is  an  important  distinction,  and  it  is  one  thing  that 
distinguishes  the  local  telephone  company  industry  from  Ms. 
Bingaman’s  company,  and  our  other  witness  from  AT&T  and  MCI 
and  all  the  long-distance  companies,  and  that  should  be  of  concern 
to  you,  because  that  is  what  universal  telephone  service  is  all 
about.  It  is  not  about  simply  serving  high  volume,  profitable  busi¬ 
ness  centers.  It  is  about  serving  everyone  in  Gardner,  MT,  in  Har- 
risville,  WV,  in  Standish,  ME,  and  so  on. 

But  the  question  here  is,  when  is  all  this  competition  supposed 
to  flow  to  all  of  those  communities?  When  is  it  going  to  come?  Well, 
it  is  not  likely  to  come  any  time  soon,  and  with  it  we  know  there 
will  be  no  universal  service  social  responsibilities  for  these  new  so- 
called  competitors .  . .  . . . 

Long-distance  companies  have  flatly  stated — flatly  stated — that 
they  intend  to  go  only  after  high-volume  affluent  markets,  those 
who  spend  a  lot  of  money  on  telecommunications  services,  espe¬ 
cially  in  urban  areas. 

Let  me  just  read  to  you  a  couple  of  things  from  this  industry.  We 
did  not  make  these  up.  These  are  direct  quotes. 
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From  Bob  Allen,  AT&T  chairman:  It  is  logical  that  bees  follow 
honey  and  banks  are  robbed,  because  that  is  where  the  money  is, 
and  our  focus  will  be  on  concentrated  markets  in  major  cities.  How 
many  major  cities  do  you  have  in  your  States,  Senator,  with  con¬ 
centrations  of  business  customers? 

Further,  David  Arnecke  from  AT&T  says.  You  go  where  the 
money  is  and  you  work  your  way  down  the  money  chain  from 
there. 

Harry  Bennett,  another  AT&T  vice  president,  says.  And  for  the 
rest  of  the  country,  we  want  to  use  other  people's  assets  euid  capital 
everywhere  we  can. 

Bert  Roberts  from  MCI  says,  We'll  certainly  go  after  those  parts 
of  the  market  that  we  consider  most  profitable.  It  will  be  business. 
It  will  be-just  certain  areas  of  the  residential  community. 

A  British  Telecom  executive,  Alfred  Moffitt,  says.  There's  a  lot  we 
can  bring  to  the  table  in  terms  of  accelerating  MCI  in  the  local 
loop,  such  as  how  to  leverage  other  people's  infrastructure — read, 
the  local  telephone  company's  infrastructure — that  has  been  resold, 
and  how  to  look  at  the  approach  of  business  versus  residential.  He 
added  that  British  Telecom's — read  MCI's — long-term  plans  don't 
include  penetration  much  below  the  top  30  percent  of  residential 
customers  at  all. 

Now,  that  is  as  strong  a  message  as  we  are  going  to  get  about 
the  commitment  of  these  companies  toward  universal  service.  Un¬ 
fortunately,  the  FCC  is  giving  AT&T  and  these  companies  simply 
a  license  to  steal,  using  Bob  Allen's  comment  about  robbing  beuiks. 

Does  that  sound  like  a  commitment  to  universal  service?  No. 
This  plan,  these  business  approaches  toward  your  constituents,  and 
probably  45  million  to  50  million  rural  constituents  in  this  country, 
is  little  more  than  economic  and  geographical  red-lining — economic 
and  geographical  red-lining. 

Specifically,  here  is  what  could  happen.  The  FCC  maintains  the 
current  system  of  pajdng  for  universal  telephone  service  and  main¬ 
taining  and  upgrading  the  network  and  fails — if  it  eliminates  the 
curren>,  system  and  fails  to  replace  it  with  some  kind  of  competi¬ 
tively  neutral,  revenue-neutral  system,  billions  of  dollars  will  be 
taken  from  local  telephone  customers  and  moved  over  to  the  cor¬ 
porate  coffers  of  AT&T  and  MCI  and  others. 

One  of  two  things  could  happen.  States  could  be  forced  to  in- 
creaBe"tocal  rates,  or,  if  local  companies  are  not  allowed  to  fully  re¬ 
cover  their  costs,  investment  in  an  upgraded  network  could  dry  up. 

Of  course,  we  know  State  regulators  are  going  to  be  reluctant  to 
raise  local  rates.  At  least  34  States  have  freezes  in  place.  They  do 
not  allow  local  rates  to  increase.  So  the  pressure  to  balance  the 
books  will  fall  directly  on  the  local  telephone  company's  ability  to 
invest  in  your  communities. 

It  is  the  situation  all  through  the  company.  Telephone  cornpanies 
are  investing  millions,  billions,  $20  billion  a  year.  in.  facilities  in 
communities,  hi:ing  real  people,  not  just  doing  marketing  plans. 

If  the  FCC  g9ts  this  wfOTg,  eliminates  these  supports  to  pay  for 
universal  service,  they  will  eliminate  the  ability  of  local  companies 
to  keep  doing  what  they  have  done  for  decades — install  switches 
and  poles,  hire  people,  provide  basic  service  to  everyone  at  afford¬ 
able  rates. 
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Ask  these  long-distance  companies,  the  resellers,  the  competitive 
access  providers  and  so  on,  and  all  these  other  companies  clam¬ 
oring  for  a  competitive  advantage  through  this  below-wholesale 
pricing  scheme  the  FCC  has  unveiled,  ask  them  if  they  will  make 
offsetting  investments  in  your  States. 

Will  they  put  their  profits  from  all  this  cream-skimming  back 
into  the  communities  in  the  form  of  jobs  and  equipment  and  facili¬ 
ties?  Will  they  serve  everyone,  wherever  they  live,  and  will  they 
maintain  a  commitment  to  your  communities  if  it  turns  out  to  be 
a  little  more  difficult  and  costly  than  they  thought? 

Tb.e  answer,  of  course,  is  no,  they  will  not  do  it. 

What  do  they  want?  They  want  to  drive  access  charges  down  to 
virtually  nothing.  They  want  to  keep  down  their  payments  into  any 
universal  service  fund.  They  want  to  keep  the  size  of  that  fund 
minuscule,  and  they  want  to  continue  to  get  these  special  wholesale 
prices. 

There  is  nothing  in  the  law — I  am  sorry,  Ms.  Bingaman — that  re¬ 
quires  the  FCC  to  order  below-cost  prices,  and  to  ignore  the  real 
costs  of  providing  these  services.  There  is  nothing  that  requires 
that,  and  that  is  why  this  interconnection  order  has  been  chal¬ 
lenged.  It  may  be  what  the  long-distance  companies  want,  to  get 
this  special  competitive  advantage,  but  remember,  the  local  compa¬ 
nies  have  been  lowering  access  charges  for  years. 

I  have  got  a  chart  here  I  would  just  like  to  show  you  briefly.  Over 
the  last  5  years,  the  local  companies  have  lowered  access  charges 
by  $9  billion — by  $9  billion.  Ask  the  long-distance  companies  what 
happened  to  all  that  money^  Where  did  it  go?  It  did  not  go  to  re¬ 
duce  long-distance  rates  for  about  50  million  people  who  do  not 
take  advantage  or  cannot  take  advantage  of  these  discount  pricing 
plans.  - 

Part  of  your  focus  today  is  on  telecommunications  for  education. 
Senators  Snowe  and  Rockefeller,  you  deserve  a  lot  of  credit  for 
moving  this  ambitious  initiative  into  law.  The  fact  is,  everyone  is 
committed  to  getting  schools  and  libraries  wired  and  served  with 
all  this  state-of-the-art  equipment. 

The  fact  is,  local  companies  have  been  quietly  doing  this  work  for 
decades,  and  they  will  spend  more  than  $2V2  billion  over  the  next 
5  years  working  with  schools  and  rural  areas  and  inner  cities  to 
bring  them  into  the  21st  Century.  That  is  a  real  commitment,  and 
real  follow-through,  not  simply  a  flashy  public  relations  event  de¬ 
signed  to  impress  polic3miakers,  but  rather  an  effort  to  spend  the 
money  and  do  the  tough  work. 

Local  companies  will  be  doing  this.  They  have  done  it  before. 
They  will  do  it  in  the  future.  But  if  regulators  load  up  some  kind 
of  educational  fund  with  mandates  that  they  are  unwilling  to  pay 
for,  and  costs  are  not  able  to  be  recovered,  universal  basic  tele¬ 
phone  "s^nace  will  be  squeezed,  and  students  and  teachers  will  end 
up  with  one  more  empty  promise. 

So  a  few  year.s  from  now  when  you  are  holding  a  town  meeting 
in  one  of  your  smaller  communities  and  some  elderly  couple  or 
school  teacher  or  truck  driver  asks  you,  what  the  hell  happened  to 
the  telephone  system,  are  you  prepared  to  tell  them,  well,  we  had 
to  blow  it  all  up  and  give  a  special  break  to  AT&T  and  MCI-British 
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Telecom  so  we  can  claim  to  have  competition,  whatever  the  con¬ 
sequences? 

Well,  that  is  the  effect  of  these  recent  FCC  decisions,  they  can 
slow  this  train  wreck  down.  They  can  do  the  right  thing.  TTiey  can 
produce  a  fundiM  mechanism  that  allows  these  companies  to  re¬ 
cover  full  costs.  They  can  put  in  place  a  rural  transition  plan  that 
keeps  the  current  levels  of  universal  support  level  and  provides  in¬ 
centives  to  invest  in  rural  areas. 

So  if  they  get  it  right,  all  these  things  can  happen,  as  Chairman 
Hundt  said.  Long-distance  rates  can  drop  not  just  for  the  affluent. 
Investment  in  jobs  and  facilities  can  continue,  and  affordable  tele¬ 
phone  service  will  continue.  But  if  they  get  it  wrong,  I  would  not 
want  to  go  to  that  town  meeting. 

Thank  you.  Senator. 

(The  prepared  statement  of  Mr.  Neel  follows:] 

Prepared  Statement  of  Roy  Neel,  President,  U.S.  Telephone  Association 

Mr.  Chairman,  My  name  is  Roy  Neel.  I  am  president  and  CEO  oi  the  United 
States  Telephone  Association  (USTA).  USTA  represents  approximately  eleven  hun¬ 
dred  small  and  mid-size  local  telephone  companies,  some  ot  which  serve  only  a  few 
hundred  customers.  Our  membership  also  includes  the  RBOCs  and  GTE,  each  of 
which  serves  millions  o^  cuctomers.  I  appreciate  this  opportunity  to  make  the  fol¬ 
lowing  observations  about  how  the  history  of  this  industry  brought  us  to  the  place 
we  are  today,  and  about  pending  regulatory  decisions  that  will  affect  the  future  of 
universal  telephone  service  and  the  network  that  has  been  developed  to  provide  that 
service  to  our  customers. 

The  legislation  that  USTA  and  its  companies  endorsed  in  the  last  Congress  estab¬ 
lished  the  principle  that  customers  of  universal  service  should  pay  rates  that  are 
just,  reasonable  and  affordable.  This  goal  was  achieved  in  the  past  through  implicit 
subsidies  from  a  variety  of  sources  that  kept  residential  rates  low.  The  debate  now 
centers  around  questions  about  how  much  of  a  subsidy  is  flowing  to  basic  service; 
what  mechanisms  should  be  used  in  lieu  of  this  implicit  subsidy;  what  is  the  federal 
and  state  role  in  dealing  with  the  subsidy;  and  over  what  time  period  to  make  the 
transition.  In  order  to  answer  these  questions,  it  is  vital  to  understand  the  steps 
taken  by  regulators  and  the  industry  through  the  years  that  created  the  subsidy 
flow  we  have  today,  and  exactly  how  the  subsidy  from  interstate  access  charges 
works. 

As  the  Federal  Coirim  anications  Commission  structures  a  new  universal  service 
fund  from  this  regulatory  maze,  it  must  move  with  caution.  If  the  old  system  of  im¬ 
plicit  subsidies  is  not  replaced  by  a  universal  service  funding  mechanism  that  en¬ 
sures  companies  who  contribute  to  the  fund  may  recover  their  costs,  then  the  qual¬ 
ity  of  our  current  system  will  be  threatened.  The  likely  result  of  a  system  that  does 
not  ensure  cost  recovery  will  either  be  a  reduction  in  infrastructure  investment,  a 
reduction  in  the  current  quality  of  service,  or  a  marked  rate  increase.  If  the  sub¬ 
sidies  are  eliminated  and  no  sufficient  and  sustainable  universal  sei^vice  mechanism 
is  in  place,  the  consequences  for  the  American  people  will  be  severe.  Infrastructure 
investment  will  slow,  service  will  deteriorate  and  basic  rates  will  increase. 

I.  HISTORY 

At  the  root  of  today’s  subsidy  framework  is  a  United  States  Supreme  Court  case 
which  was  decided  in  1930.  At  that  time,  only  one-half  of  one  percent  of  telephone 
calls  were  interstate  long  distance.  However,  the  same  local  telephone  plant  was 
used  for  local  calls,  intrastate  long  distance  and  interstate  long  distance.  Despite 
this  negligible  percentage  of  interstate  calls,  in  1930  the  US  Supreme  held  in  the 
case  of  Smith  v.  Illinois  that  the  costs  of  the  “interstate”  plant  had  to  be  separated 
from  the  “intrastate”  plant.These  interstate  costs  were  to  be  recovered  in  the  inter¬ 
state  rates;  otherwise  the  intrastate  service  to  which  the  exchange  property  was  al¬ 
located  would  bear  an  undue  burden.  Thus,  the  Supreme  Court  in  1930  created 
what  we  now  call  “separations.” 

Pursuant  to  this  process  of  dividing  costs  between  interstate  and  the  states,  it 
soon  became  obvious  to  regulators  that  the  rapidly  declining  cost  of  providing  inter¬ 
state  long  distance  service  permitted  them  to  allocate  more  intrastate  costs  to  inter¬ 
state  long  distance,  and  therefore  allow  low  local  telephone  rates  to  be  maintained. 


79 


In  1970  regulators  actually  adopted  a  plan  that  allocated  interstate  long  distance 
costs  in  a  way  to  allow  those  costs  to  triple  the  rate  of  actual  interstate  use.  By 
1981,  26%  of  the  costs  were  being  allocated  to  interstate  even  though  relative  actual 
use  amounted  to  only  8%.  Long  distance  rates  were  inflated  in  order  to  provide  the 
money  to  cover  the  costs  of  this  allocation.  The  plan  was  implemented  in  the  name 
of  universal  service.  Consequently,  residential  subscribers  were  receiving  local  tele¬ 
phone  service  at  prices  that  were  below  cost,  due  in  part  to  a  substantial  subsidy 
from  the  interstate  service;  and  long  distance  users  were  paying  more  in  order  to 
subsidize  local  service. 

This  system  worked  v/ell  when  AT&T  was  the  sole  provider  of  interstate  long  dis¬ 
tance.  Local  service  could  be  subsidized  so  that  its  rates  could  remain  low.  However, 
’,vnen  competition  for  interstate  long  distance  service  arrived  in  the  1970s,  the  di¬ 
lemma  of  cost  sharing  became  apparent.  AT&T  demanded  that  the  new  long  dis¬ 
tance  carriers  such  as  MCI  and  Sprint  be  required  to  subsidize  local  service  just  as 
it  was  being  required  to  do.  Consequently,  the  FCC  began  intense  work  on  the  ac¬ 
cess  charge  issue  in  the  early  1980’s — and  in  1982  proposed  a  plan  where  traffic 
sensitive  costs  would  be  paid  by  long  distance  carriers  and  non-traJffic  sensitive  costs 
(i.e.  the  loop)  paid  by  end  users.  This  end  user  charge  is  now  known  as  the  sub¬ 
scriber  line  charge  or  “SLC.”  The  “SLC”  first  proposed  by  the  FCC  in  1982  would 
have  been  $7.00  per  month. 

Due  to  strong  Congressional  opposition  to  the  SLC,  the  FCC  lowered  the  amount 
of  this  charge.  Instead  of  the  proposed  $7  per  month  SLC  on  every  line,  the  FCC 
ultimately  adopted  a  SLC  of  $6  per  month  for  multi-line  business  users.  The  resi¬ 
dential  and  single-line  business  SLC  is  today  capped  at  $3.50  per  month. 

Notwithstanding  the  lower  charge,  the  GLC  ultimately  resulted  in  the  removal  of 
billions  of  dollars  from  the  “per  minute”  access  rates  paid  by  long  distance  carriers. 
Today,  approximately  $7  billion  is  collected  through  SLC  charges  each  year.  As  a 
consequence  of  the  imposition  of  the  SLC  and  the  deregulation  of  customer  premises 
equipment  and  inside  wiring,  the  second  half  of  the  1980s  showed  unprecedented 
declines  in  access  charges  and  interstate  long  distance  prices.  However,  these 
changes  still  left  interstate  service  bearing  a  disproportionate  share  of  the  costs  of 
the  common  plant  used  to  provide  local  and  long  distance  service.  That  is  the  con¬ 
tinuing  subsidy  support  to  local  service  which  is  now  at  the  heart  of  the  access 
charge  and  universal  service  debate.  If  access  charges  are  reduced  as  AT&T  and 
MCI  have  advocated,  and  universal  service  is  to  be  sustained  as  Congress  intended, 
then  a  replacement  mechanism  must  be  created  to  ensure  it  has  adequate  funding. 

II.  UNIVERSAL  SERVICE  AND  THE  1996  ACT 

While  the  concept  of  Universal  service  has  been  discussed  for  years  by  the  courts 
-  and  the  FCC,  the  term  was  not  included  in  the  Communications  Act  until  added 
by  the^96'Act  last  year.  The  concept  of  affordability  is  also  now  embodied  in  Section 
254  (b)(1)  which  provides  that  quality  services  must  be  available  at  just,  reasonable 
and  affordable  rates.  Section  254  requires  Universal  service  to  be  “preserved  and 
advanced,”  and  mandates  rates  that  are  “affordable.”  To  implement  these  require¬ 
ments,  a  Federal-State  Joint  Board  was  convened  pursuant  to  the  Act  to  make  rec¬ 
ommendations  to  the  FCC  concerning  what  steps  would  be  necessary  to  implement 
these  new  requirements. 

A  major  aspect  of  §254  is  the  requirement  that  explicit  subsidies  must  replace  im¬ 
plicit  subsidies  to  the  maximum  extent  possible.  This  requirement  applies  not  only 
to  the  implicit  support  coming  from  interstate  access  chaiges,  but  also  to  the  im¬ 
plicit  subsidies  that  are  a  parU  of  state  rate  structures.  Intrastate  toll  provides  a 
subsidy  to  basic  exchange  service;  business  services  provide  subsidies  in  many 
st?.tes;  and  “vertical  services”  such  as  call  waiting  and  call  forwarding  are  over 
priced  by  regulation  with  the  overage  used  to  subsidize  local  residential  service. 

The  1996  Act’s  overall  framework  calls  for  explicit  universal  service  support  mech¬ 
anisms  to  be  funded  by  contributions  from  all  providers  in  interstate  telecommuni¬ 
cations  services.  These  contributions  are  to  “preserve  and  advance  universal  sei-v- 
ice.”  The  idea  was  not  only  to  create  a  new  explicit  subsidy  framework  consistent 
with  a  competitive  market-place,  but  to  broaden  the  base  of  support,  so  that  all  car- 
^  riers  would  pay  their  fair  share  to  maintain  universal  service. 

III.  INTERCONNECTION  ORDER 

While  we  have  no  assurances  that  the  complex  universal  service  situation  will  be 
resolved  satisfactorily  this  Spring,  the  FCC  has  already  severely  undercut  the  i^m- 
plicit  support  for  universal  service  both  at  the  federal  and  state  level.  I  am^  rmer- 
ring,  of  course,  to  the  Interconnection  Order.  USTA  believes  that  the  FCC  s  first 
major  effort  to  implement  the  provisions  of  the  1996  Act  significantly  deviated  from 
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Congressional  intent,  and  will  be  harmful  to  universal  service.  Our  concerns  arise 
primarily  from  two  aspects  of  that  Order:  first,  what  we  call  sham  unbundling,  and 
second,  the  pricing  standards  for  interconnection  and  network  elements  known  as 
TELRIC. 

We  understood  the  1996  Act  to  mandate  that  our  incumbent  local  exchange  car¬ 
riers  (ILECs)  be  required  by  §  251(c)(3)  to  provide  requesting  carriers  with 
unbundled  network  elements  which  would  be  priced  based  upon  cost.  If  a  requesting 
carrier  wanted  all  aspects  of  a  service,  or  com^ei^  service,  our  companies  would  be 

^  "  required  to  provide  such  services  under  the  resale  provisions  of  the  Act  |§251(c)(4)j. - 

These  resold  services  were  to  be  priced  at  their  wholesale  rate’s  higher  rate  than 

- -  the  rate  charged  for  the  sum  of  the  individual  elements  of  such  service.  USTA  did 

not  object  to  this  approach  as  embodied  in  the  ’96  Act;  it  seemed  reasonable,  non- 
discriminatory  and  pro-competitive. 

Pursuant  to  the  Act,  if  a  competitor  such  as  a  cable  company  only  needed  access 
to  our  switches,  because  it  already  had  its  own  local  loops,  then  ILECs  would  be 
required  to  provide  switching  as  an  unbundled  network  element.  Under  that  cir¬ 
cumstance,  the  competitor  would  need  this  unbundled  network  element  (switching) 
to  complete  its  service.  However,  the  FCC’s  Interconnection  Order  allows  ILECs’ 
competitors  to  totally  evade  the  resale  provisions  of  the  Act  by  permitting  them  to 
purchase  all  of  the  unbundled  network  elements  that  comprise  a  complete  service 
at  the  lower  TELRIC-based  rates  and  under  the  guise  of  unbundled  network  ele¬ 
ment  access.  Under  the  FCC  Order,  the  resale  rate  may  be  avoided  even  though  no 
physical  assembly/reassembly  is  required  or  actually  occurs.  We  describe  this  as 
sham  unbundling  because  the  network  elements  necessary  for  the  complete  service 
are  different  from  the  complete  service  only  in  terms  of  the  price  paid  and  the  §251 
paragraph  under  which  the  request  is  made.  This  process  mandated  by  the  FCC 
amounts  to  a  fiction — what  in  reality  is  resale  is  called  unbundled  access. 

We  understood  facilities-based  competition  to  be  one  of  the  goals  of  the  1996  Act. 

'  However  under  the  circumstances  described  above,  there  is  no  incentive  for  anyone 
to  construct  their  own  facilities.  If  a  competitor  can  purchase  all  the  necessary  ele¬ 
ments  at  TELRIC  rates,  which  are  substantially  below  actual  cost,  and  recombine 
these  elements  into  their  own  retail  (complete)  service,  why  would  any  rational  per¬ 
son  invest  the  money  to  construct  their  own  facilities?  The  FCC  interconnection 
_ order  has  effectively  written  the  resale  provisions  out  of  the  1996  Act. 

The  pricing  standard  established  by  the  FCC  for  these  network  elements  is  a  crit¬ 
ical  factor  that  makes  sham  unbundling  so  damaging.  Paragraph  620  of  the  FCC’s 
Interconnection  Order  requires  two  things:  first,  it  requires  prices  for  interconnec¬ 
tion  and  unbundled  network  elements  to  be  based  upon  its  TELRIC  cost  method¬ 
ology  and  “not  on  embedded  cost;”  and  second,  it  requires  that  in  arbitration  over 
interconnection  arrangements  states  must  set  prices  for  interconnection  and 
unbundled  network  elements  on  the  basis  of  TELRIC.  Although  the  FCC’s  TELRIC 
theory  has  been  stayed  by  the  8th  Circuit  Court  of  Appeals,  the  Commission’s  reli¬ 
ance  upon  it  has  permeated  other  implementation  proceedings. 

Recombined  Elements  and  TELRIC  Prices  =:  Local  Rate  Increases 

Why  is  all  of  this  important  to  the  Committee  and  important  to  universal  service? 

The  answer  is  that  our  local  competitors  are  not  seeking  to  serve  all  customers,  but 
are  targeting  business  customers  and  high  volume  residential  customers — those  who 
use  vertical  services  (e.g.,  call  waiting,  call  forwarding),  and  a  high  volume  of  long 
distance  service.  If  our  competitors  can  purchase  complete  services  under  the  guise 
of  unbundled  network  elements,  at  bargain  basement  prices  and  convince  the  FCC 
to  slash  interstate  access  changes,  then  they  will  avoid  paying  any  share  of  the  im- 
plicit  subsidies  now  included  in  rates. 

Chairman  Hundt  has  often  stated  that  the  Interconnection  Order  was  simply  one 
part  of  a  ‘Trilogy”  to  be  supplemented  by  an  Access  Charge  Order  and  the  Universal 
Service  Order,  These  proce^ings  were  tope  used  to  smooth  out  any  rough  spots 
or  imbalances  caused  by  the  Interconnection  Order.  However,  now  we  have  seen  the 
Access  Charge  MPRM  and  the  Joint  Board  Recommendation  on  universal  service; 
and  far  from  allaying  our  fears,  these  two  documents  only  heighten  them. _ _ 

IV.  ACCESS  CHARGES 

Access  Charges  and  the  Cost  of  Universal  service 

Interstate  access  charges  have  been  over-priced  due  to  long-standing  government 
policy  to  support  universal  service.  As  I  previously  explained,  more  economically  ef¬ 
ficient  pricing  is  required  by  the  competitive  marketplace,  and  so  the  implicit  sub- 
^sidy  in  access  charges  must  be  replaced  by  a  universal  service  mechanism  under 
§254  of  the  1996  Act. 


/ 

)  ] 

rr-' 


81 


When  it  was  announced  in  1982  that  the  AT&T  antitrust  settlement  resulted  in 
the  Bell  operating  companies  being  divested  from  AT&T  and  its  long  distance  oper¬ 
ations,  questions  were  raised  about  the  attendant  impact  on  local  rates  for  all  tele¬ 
phone  companies  because  industry-wide  separations  and  settlements,  which  in¬ 
cluded  the  interstate  subsidies,  would  end.  State  rej^lators  and  consumer  groups 
were  outraged  and  claimed  that  as  a  consequence  of  divestiture,  local  phone  rates 
would  double  or  triple.  For  instance.  Senator  Riegle  stated  in  hearings  before  this 
Committee  on  the  “AT&T  Proposed  Settlement”  on  February  4,  1982  the  following: 

_ In  Michigan  tqdjiy,  _Mr.  Chairman,  there  is  a  great  sense  of  alarm  by  rank _ 

and  file  citizens,  and, “I  might  say,  across  party  Tines  about  the  impact  of  the 
Justice  Department  action  in  this  case.  The  concern  is  essentially  focused  on  the 
issue  of  what’s  going  to  happen  to  local  phone  rates.  Are  people  goii  ;  to  find 
themselves  facing  200  or  300  percent  increases  over  the  period  of  the  next  2  or 
3  years  in  their  local  phone  service? 

In  response  to  these  concerns,  Charles  L.  Brown,  AT&T  Board  Chairman,  and  As¬ 
sistant  Attorney  General,  William  Baxter,  testified  at  the  hearing  as  follows: 

Mr.  Brown.  The  new  decree  contemplates  that  tariffs  will  be  filed  which 
could  be  the  means  of  support  for  the  local  exchange  companies.  The  FCC  cur¬ 
rently  has  an  access  charge  plan  under  review  which  is  consistent  with  the  de¬ 
cree  requirements  and  would  provide  such  support  for  local  exchange  rates. 

The  Bell  System  has  a  long  standing  commitment  to  sei’vice  which  we  must 
continue  to  honor  to  be  successful  in  today’s  competitive  environment.  The  com¬ 
panies  which  will  be  divested  must  be  strong  if  they  are  to  meet  this  commit¬ 
ment  in  the  future. 

Mr.  Baxter.  In  the  agieement  with  AT&T,  there  is  provision  for  access 
charges.  In  the  future  the  local  operating  company  will  impose  charges  on  long¬ 
distance  carriers,  through  these  access  charges,  for  the  service  of  either  origi¬ 
nating  or  of  terminating  long-distance  calls  within  the  exchange  area.  Those  ac¬ 
cess  cnarges  are  subject  to  the  regulation  of  the  local  public  utility  commission 
on  intrastate  calls,  intrastate  long-distance  calls,  and  they  are  subject  to  the 
regulation  of  the  Federal  Communications  Commission  on  interstate  long-dis¬ 
tance  calls.  And  -thnsa-xegula tors  have  the  authority  to  set  those  access  charges 
wherever  they  choose  to  set  them,  and  there  is  not  the  slightest  doubt  in  the 
world  that  if  they  wish  to  do  so,  they  can  set  them  high  enough  to  recapture 
for  the  local  companies  precisely  those  revenues  that  would  have  been  received 
through  the  separations  process  under  the  old  way  of  doing  things. 

Thus,  Mr.  Brown  and  Mr.  Baxter  advised  the  public  not  to  worry;  access  charges 
could  be  used  to  continue  to  subsidize  local  service.  The  access  charge  plan  described 
by  Mr.  Brown  was,  in  fact,  implemented  along  with  the  subscriber  line  charge.  The 
FCC’s  access  charge  plan  has  gone  largely  unchanged  since  that  time  and  it  clearly 
contemplates  the  use  of  access  charges  to  support  universal  service.  In  short,  al¬ 
though  the  government,  through  the  divestiture,  eliminated  the  previous  system  of 
subsidies,  regulators,  in  order  to  ensure  rates  would  not  soar,  created  the  access 
charge  mechanism. 

ILECs  Should  Be  Able  to  Recover  Their  Legitimately  Incurred  Costs 

The  FCC  TELRIC  theory  described  earlier  enables  the  recovery  of  only  forward-  - 
looking  costs.  The  FCC  has  already  tentatively  concluded  that  if  their  market  based 
approach  will  not  result  in  the  development  of  efficient  competition,  that  its  goal  for 
prescriptive  access  reform  must  focus  on  interstate  access  rates  based  on  some  form 
of  TELRIC  pricing  method.  If  the  FCC  adopts  TELRIC  as  the  pricing  standard  for 
interstate  access,  now  does  the  Commission  intend  to  address  the  actual  (embedded) 
costs  that  our  companies  have  incurred  thus  far?  These  are  costs  that  were  lawfully 
incurred  by  ILECs,  and  with  the  approval  of  government  regulatory  bodies. 

V.  UNIVERSAL  SERVICE 

If  the  over-arching  goal  of  the  1996  Act  was  to  preserve  and  advance  universal 
service  at  affordable  rates,  and  the  FCC  acts  to  preclude  access  charges  from  pro¬ 
viding  universal  service  support,  then  the  only  place  left  to  look  is  the  universal 
service  mechanisms  contained  in  §254.  It  appears  that  the  FCC’s  overall  scheme, 
however,  contemplates  wringing  all  of  the  subsidy  out  of  the  federal  system  of  access 
charges,  ^stabiisning  federal  support  mechanisms  inadequate  to  t^e  task  of  replac¬ 
ing  them,  and  then  passing  on  tne  responsibility  of  universal  ser  ice  at  affordable- 
rates  to  the  states.  The  likely  result  will  be  less  investment  in  the  network  and 
higher  rates.  If  access  charges  are  taken  to  some  form  of  TELRIC  pricing,  as  has 
been  suggested  by  the  FCC,  there  will  \ye  a  dramatic  decline  in  the  revenues  avail- 
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able  to  ILECs  to  maintain,  not  to  mention  enhance,  the  nation’s  telecommunication 
infrastructure.  . 

ILECs  are  currently  the  only  telecommunications  carriers  in  this  country  who  are 
willing  and  able  to  provide  universal  service.  Our  local  competitors  are  interested 
only  in  high  volume  business  and  high  volume  residential  customers.  In  other  words 
the  only  active  competition,  today  is  for  high  volume  customers.  This  will  continue 
for  sometime  in  the  future. 

Universal  service  Funding  for  Schools  and  Libraries 

Section  254(h)  was  a  Mghificant  as^ct  of  the  universal  service  plan  adopted  by"' 
the  Confess.  While  we  agree  with  the  very  positive  goals  of  this  subsection,  they 
will  in  met  add  to  the  overall  cost  of  providing  universal  service.  The  Joint  Board 
has  determined  that  $2.25  billion  per  year  is  the  amount  that  will  be  provided  for 
these  purposes.  Is  this  a  realistic  goal  on  a  realistic  timetable?  We  do  not  know  how 
the  current  universal  services  support  will  be  continued,  if  at  all,  much  less  how 
a  new  obligation  will  be  funded.  Where  does  the  money  come  from  to  pay  the  costs 
for  this  program?  We  also  would  urge  you  to  consider  whether  you  did  in  fact  in¬ 
clude  inside  wiring  (internal  connections)  as  one  of  the  services  that  you  intended 
to  be  included  in  the  services  to  be  provided  to  the  schools. 

Internet 

The  FCC  has  tentatively  concluded  that  Internet  service  providers  should  not  be 
required  to  pay  current  interstate  access  charges.  We  agree.  But  we  need  to  work 
together  to  ensure  that  the  public  network  evolves  to  accommodate  Internet  traffic 
in  an  efficient  way.  The  network  congestion  problem  experienced  by  several  of  our 
companies  is  a  result  of  Internet  service  and  users  maintaining  connections  between 
them  for  very  long  periods  of  time  compared  to  normal  voice  calls.  With  flat-rated 
local  service,  there  is  little  incentive  to  use  the  network  efficiently.  To  the  extent 
that  any  network  users,  including  information  service  providers  such  as  Internet 
service  providers,  fail  to  pay  for  network  resources  they  use,  the  costs  are  recovered 
from  others.  We  have  urged  the  FCC  to  establish  the  simple  principle  that  all  net¬ 
work  users  should  pay  for  what  they  use.  We  should  work  together  to  apply  this 
principle  to  Internet  service  providers  in  order  to  encourage  the  growth  of  these 
services  without  burdening  other  network  users. 

VI.  RURAL  TRANSITION  PLAN 

USTA  believes  that  areas  served  by  rural  telephone  companies  are  an  important 
subset  of  the  Universal  service  problem.  Although  they  cover  less  than  5%  of  the 
nation’s  access  lines,  rural  telcos  serve  over  40%  of  our  nation’s  land  area.  If  the 
FCC  adopts  the  Joint  Board  recommendation  on  the  support  for  universal  service 
in  rural  America,  two  unintended  consequences  will  beset  rural  consumers.  First, 
as  support  precipitously  declines  from  its  present  level,  local  rates  will  be  forced  up. 
Second,  there  will  be  no  incentive  to  invest  in  needed  improvements  to  the  tele¬ 
communications  infrastructure  in  rural  areas.  Data  only  from  rural  companies  en¬ 
gaged  in  study  area  acquisitions  over  the  last  three  years  shows  a  commitment  to 
nearly  $350  million  in  network  upgrades,  ^y  disincentive  on  investment  will  not 
only  impact  consumers  in  the  form  of  service  that  is  not  reasonably  comparable  to 
urban  areas,  but  will  also  indirectly  affect  rural  citizens,  because  the  stimulatory 
effect  that  investment  in  rural  telecommunications  has  on  rural  economic  develop¬ 
ment  will  be  lost.  USTA  along  with  the  rest  of  the  local  telephone  industry  has  sub¬ 
mitted  a  transition  plan  to  tne  FCC  that  addresses  these  problems  with  miniinal 
additional  burden  to  Universal  service.  Unless  the  Universal  Service  Transition 
Plan  for  rural  LECs  is  adopted  by  the  FCC,  these  companies  will  unable  to  re¬ 
cover  their  investment  costs  and  will  discontinue  making  such  commitments  to  their 
customers. 


VII.  CARRIER  CLASSIFICATION  FOR  UNIVERSAL  SERVICE 

Finally,  USTA  is  concerned  that  an  additional  threat  to' universal  service  results 
from  the  FCC’s  classification  of  carriers.  The  Commission  recomizes  the  inter¬ 
relationship  between  the  Interconnection,  Access  Reform  and  the  Universal  Service 
proceedings  and  aptly  refers  to  it  as  a  ‘Trilogy,”  However,  the  Commission  identi- 
nes,  and  mus  treats  different  classes  of  incumbent  LECs  differently  in  each  of  these 
proceedings.  This  different  classification  of  carriers  poses  an  additional  threat  to 
universal  service.  The  1996  Telecom  Act  recognized  the  wide  array  of  meumbent 
JjECs — rural  carriers,  mid-size  carriers  (those  with  less  than  2%  of  the  nation  s  ac¬ 
cess  lines)  and  the  remaining  LECs — GTE,  Sprint  and  the  7  RBOCs. 

The  Commission,  in  its  Interconnection  Order  recognized  the  three  classes  identi¬ 
fied  in  the  Act,  yet  ignored  them  for  purposes  of  the  Access  R^orm  and  Umversal 
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Service  proceedings.  In  the  Access  Reform  proceedings,  the  Commission  attempts  to 
establish  rules  for  price  cap  and  non-price  cap  companies,  but  in  the  Universal  Serv¬ 
ice  proceeding,  the  Joint  Board  addresses  rural  and  non-rural  LECs.  The  net  result 
of  this  approach  is  an  inefficient  and  uneven  regulatory  scheme  that  threatens  uni¬ 
versal  service. 

The  FCC  should  recognize  the  wisdom  of  the  Act  that  Congress  passed  and  seek  - 
continui^  within  the  proceedings  that  compromise  the  ‘‘Trilo^.”  Notably,  the  Com¬ 
petition  Policy  Institute  (CPI)  issued  a  position  paper  last  fall  which  recommended 
a  trifurcated  transition  schedule  for  universal  service  calculations:  7  years  for  rural 
carriers,  4  years  for  mid-sized  “2%”  companies  and  immediacy  for*  incumbent  LECs 
lar^r  than  2%.  While  I  do  not  endorse  CPFs  proposal  in  its  entirety,  it  correctly 
builds  on  the  classifications  established  by  the  Act  and  thus  provides  a  more  harmo¬ 
nious  approach  to  universal  service  than  the  medley  of  classifications  currently  pro¬ 
posed  by  the  Commission. 


VIII.CONCLUSION 

Our  competitors  argue  that  any  unforseen  expenses  created  by  competition  should 
be  borne  by  the  local  telephone  companies  and  their  customers.  Mr.  Chairman,  our 
companies  designed,  built  and  maintain  the  finest  telecommunications  network  in 
the  world.  In  fact,  the  quality  service  provided  by  US  telephone  companies  is  the 

_ envy  of  the  world.  Our  companies  created  this  technology  and  have  maintained  this 

"  infrastructure  notwithstanding  that  we  are  one  of  the  most  heavily  regulated  indus¬ 
tries  in  the  country.  Furthermore,  while  the  rates  of  others  in  this  industry  (i.e.  the 
long  distance  and  cable  companies)  have  increased  in  the  last  year,  our  rates  have 
remained  stable. 

WeVe  been  here  for  the  American  public  for  a  long  time  and  intend  to  stay  here. 
However,  only  a  transition  to  the  new  competitive  marketplace  that  is  fair  and  bal- 
anced  in  the  treatment  of  all  providers  wrll'^nsure  our  continued  high  quality  and 
universally  affordable  service. 

Senator  Burns.  Thank  you,  Mr.  Neel. 

Ms.  McGovern,  Vice  President,  Consumer  Ser/ices  Division,  for 
AT&T,  welcome  to  the  fight. 

'  ^STATEMENT  OF  GAIL  MCGOVERN,  EXECUTIVE  VICE 
PRESIDENT,  AT&T  CORPORATION 

Ms.  McGovern.  Thank  you  very  much.  Thank  you  very  m^h  for 
inviting  me  to  the  fight. 

I  have  some  prepared  remarks  that  I  want  to  share  with  you 
today,  but  I  cannot  resist  the  opportunity  to  also  respond  to  what 
some  of  my  colleagues  have  just  said.  First  of  £dl,  as  I  indicated, 
I  am  the  head  of  the  consumer  business  at  AT&T.  And  I  want  to 
state  that  I  have  yet  to  meet  a  consumer  that  I  am  not  interested 
in  serving. 

Second,  I  would  love  to  aggressively  be  in  local  service.  But  it  is 
very  difficult  when  you  are  dealing  with  a  group  of  unwilling  sup¬ 
pliers.  And  as  my  colleague  to  my  right  had  some  fun,  interesting 
quotes,  I  have  a  few  myself. 

This  is  f.’om  Bell  South’s  Director  of  Advertising:  We  have  got 
competition  coming  and  we  have  got  to  slam  the  door  on  their  fin¬ 
gers — unquote. 

This  one  is  from  SBC  in  Business  Week:  We  want  to  make  our 
welcome  mat  smaller  than  anyone  else’s. 

So  it  is  very  difficult  to  provide  customers  what  they  are  inter¬ 
ested  in  when  this  is  what  your  suppliers  are  up  to.  * 

Next,  I  would  also  like  to  say  that  I  find  it  curious  that  we  are 
under  criticism  for  wanting  to  reuse  assets  in  this  industpr.  Be¬ 
cause  every  single  one  of  these  RBOC’s  are  reusing  long  distance 
assets.  'They  are  bragmng  to  mj^  colleagues  on  Wall  Street  that 
they  are  getting  long  mstance  prices  at  a  penny  a  minute  and  re- 
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selling  them  with  80-percent  margins,  where  I  am  getting  a  rate 
for  TSR  that  they  are  saying  is  only  a  20-percent  margin.  So  I  find 
the  math  curious  here. 

And  I  also  would  like  to  applaud  what  Ms.  Bingaman  said,  be¬ 
cause  this  is  gold-plated  service.  For  the  first  10  years  of  my  ca- 
reer,  I  worked  for  Bdl  Pennsylvania.  And  I  cannot  recall  a  single 
conversation  that  I  had  where  we  were  taking  about  customers  or 
we  were  talking  about  driving  down  costs.  We  were  tedking  about 
plant  and  equipment.  So  I  do  not  think  that  my  colleagues  are  nec¬ 
essarily  that  consumer-oriented  as  they  would  lead  you  to  believe. 

And  I  hope  you  ask.  me  a  question  about  that  chart,  but  I  do  not 
want  to  use  up  all  of  my  time  with  this  rebuttal.  But  I  am  very 
interested  in  discussing  long  distance  rates  as  well. 

In  any  event,  I  can  tell  you  that  consumers  are  very  anxious  to 
buy  their  local  service  in  a  competitive  marketplace.  They  like  the 
way  how  competition  has  transformed  the  long  distance  market. 
And  they  want  more  choices,  better  prices,  and  new  technologies  in 
local  service  as  well. 

What  the  FCC  does  to  reform  universal  service  and  access 
charges  this  spring  will  be  critical  to  whether  local  com  jtition, 
and  therefore  lower  rates,  succeeds  as  a  national  goal.  I  will  take 
universal  service  first,  and  then  I  will  describe  the  link  to  access 
reform. 

Universal  service  is  part  of  AT&T’s  heritage,  dating  back  to 
when  our  President,  Theodore  Vale,  first  coined  the  phrase  ‘'uni¬ 
versal  service”  in  1907  to  describe  what  he  had  as  a  vision  for  the 
future.  The  question  before  the  Commission  is  how  to  size  and  pay 
for  the  universal  service  obligations  under  the  Telecommunications 
Act  without  forcing  a  general  increase  in  prices,  and  without  aban¬ 
doning  the  Act’s  goal  of  increased  competition.  Continuing  with  the 
present  system  is  not  an  option. 

Today  the  long  distance  industry  and  our  customers  are  can:ying 
the  burden  of  funding  universal  service.  We  do  this  by  paying 
hugely  inflated  access  charges  to  the  local  exchange  carriers.  These 
charges  are  supposed  to  cover  the  local  carrier’s  cost  of  connecting 
long  distance  calls  and  the  cost  of  universal  service.  But,  in  reality, 
these  exorbitant  charges  go  way  beyond  the  cost  of  doing  both. 

The  challenge  is  to  create  a  new  universal  service  system  that  is 
competitively  neutral  and  allows  all  Americans  affordable  access  to 
quality  services.  The  Congress  provided  the  basic  framework.  It 
said  that  the  FCC  must  work  with  the  States  and  create  a  system 
in  which  all  subsidies  are  explicit,  they  are  funded  by  all  carriers, 
and  available  to  all  competing  eligible  carriers. 

But  the  1996  Act  complicates  this  challenge  by  increasing  the 
scope,  and  therefore  the  overall  size,  of  the  subsidies.  The  bulk  of 
this  new  spending  is  estimated  by  some  at  about  $3  billion.  And 
it  is  supposed  to  support  subsidies  for  the  schools,  the  libraries, 
and  the  rural  health  care  providers. 

Is  this  good?  Yes,  in  general,  this  is  good. 

AT&T  thinks  that  schools,  libraries,  and  rural  health  providers 
deserve  some  universal  service  funding.  Ultimately,  however,  the 
consumers  will  pay  the  price  tag.  Consumers  understand  that 
while  universal  service  is  a  worthy  goal,  the  funding  is  essentially 
a  tax. “We  believe  consumers  are  willing  to  pay  a  reasonable 


85 


amount  for  universal  service,  as  long  as  the  burden  is  fairly  appor¬ 
tioned,  targeted,  and  the  program  is  well  managed. 

One  way  to  erode  public  support  for  universal  service  would  be 
to  require  rate  hikes  to  pay  for  it.  Yet  that  is  what  will  happen  this 
July  unless  the  Commission  does  the  right  thing  and  reduces  ac¬ 
cess  charges  to  economic  cost.  Here  is  the  math. 

_The-long  distance  industry  today  pays  about  $20  billion  in  access" 
charges  to  the  large  local  phone  carriers.  By  our  calculations,  the 
true  economic  cost  is  roughly  $5  billion.  Another  $5  billion  or  so  is 
all  that  is  needed  to  fund  universal  service  so  loc2il  rates  will  not 
rise.  Tliat  leaves  $10  billion  in  unwai’ranted  payments. 

Consumers  will  not  be  better  off  at  all  if  all  the  FCC  does  is  off¬ 
set  any  new  universal  service  spending.  The  Commission  should 
give  consumers  a  real  rate  cut  and  put  the  rest  of  the  $10  billion 
back  in  the  customers’  pockets  by  cutting  access  charges  to  eco¬ 
nomic  cost.  The  local  exchange  carriers  will  not  do  this  themselves. 
They  did  not  in  1996,  and  they  will  not  do  it  now  unless  the  FCC 
tells  them  to. 

AT&T  will  not  hold  on  to  any  access  reductions.  The  FCC  has 
found  that  we  have  a  solid  record  of  passing  all  access  reductions 
through  to  our  customers  by  lowering  long  distamce  prices.  In  fact, 
our  average  revenue  per  minute,  which  is  the  real  price,  has  de¬ 
clined  by  60  percent  more  than  access  reductions  between  1994  and 
1996. 

I  know  if  I  do  not  pass  these  access  reductions  on  to  my  cus¬ 
tomers,  I  am  going  to  lose  business  to-jny_competitors,  AT&T  has 
pledged  to  flow  through  all  access  savings  that  result  from  the 
FCC’s  access  reform.  And,  quite  frankly,  I  do  not  have  a  choice. 
The  market  is  telling  me  I  have  to  do  that. 

We  recognize,  though,  that  the  smaller  rural  carriers  in  high-cost 
areas  may  be  more  vulnerable  when  their  access  charges  are  re¬ 
duced  to  economic  cost.  The  solution  is  simple:  reduce  all  local  car¬ 
riers  access  charges  to  economic  cost,  but  let  the  smaller  carriers 
recover  the  difference  between  their  old  rates  and  the  new  rates 
through  the  Universal  Service  Fund.  This  proposal  should  only 
apply  to  the  smaller  rural  carriers,  those  with  under  100,000  lines. 
GTE  and  the  other  large  carriers  that  happen  to  be  in  rural  areas 
do  not  need  special  government  help.  They  can  reduce  cost. 

It  would  prolong  their  monopolies,  it  would  undennine  local  com¬ 
petition,  and  it  would  harm  consumers.  Local  carriers  should  have 
to  do  exactly  what  AT&T  had  to  do  and  is  still  doing — cut  costs, 
write  off  unproductive  assets,  and  compete  for  their  customers  in 
the  marketplace. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  McGovern  follows:] 

Prepared  Statement  of  Gail  McGovern,  Executive  Vice  President,  AT&T 

Corporation  _ _ 

Thank  you  for  the  opportunity  to  testify  regarding  the  Federal  Communications 
Commission’s  implementation  of  the  Telecommunications  Act  of  1996. 

In  implementing  that  Act,  a  fundamental,  oveiTiding  issue  now  facing  the  Com¬ 
mission  is  how  to  fund  the  increased  universal  service  obligations  that  the  Act  cre¬ 
ated,  as  well  as  the  additional  obligations  that  the  Commission  apparently  would 
like  to  create,  without  forcing  a  general  increase  in  rates,  and  without  abandoning 
the  Act’s  goal  of  ucicreased  competition. 
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The  promise  of  the  Act  is  that  it  offere  the  possibility  of  competition— and  there- 
for©  lowGr  rBtes  to  consuniGrs  &n.d  busiiiGSSGQ — in  m&rkGts  tliBt  Hav©  historically 
bGGn  monopoliGS.  Th©  d©v©lopm©nt  of  compotition  is  boing  underminGd»  howGvor,  by 
the  fact  that  th©  local  exchang©  carriers  or  “LECs”  are  still  permitted  to  charge 
prices  for  exchange  acc^s  services  that  are  far  above  economic  cost.  In  the  past  reg¬ 
ulators  have  tolerated~^ve-cost  access  charges  because  they  were  thought  to  be 
necessary  to  subsidize  universal  ^rvice.  However,  as  Congress,  the  FCC  and  several 

- fitate  commissions  have-xecognized,.auch  excessive-access  charges  are  fuadamentally 

incompatible  with  the  goal  of  fostering  local  competition.  Because  competitors  de¬ 
pend  on  the  local  monopolies  for  access,  the  incumbent  can  “price  squeeze”  its  com¬ 
petitors  by  maintaining  above-cost  access  rates  while  lowering  its  prices  in  competi¬ 
tive  markets.  To  eliminate  these  distortionary  and  anticompetitive  effects,  access 
charges  must  be  driven  to  cost  now. 

The  challenge,  therefore,  is  to  find  a  new  way  of  funding  universal  service  that 
does  not  rely  upon  competitively  harmful  and  excessive  access  rates.  In  November, 
a  Federal-State  Joint  Board  that  was  convened  under  the  new  Act  recommended 
that  universal  service  be  funded  through  competitively  neutral  contributions  as¬ 
sessed  on  all  telecommunications  carriers  and  disbursed  through  the  Universal 
Service  Fund  or  “USF”.  That  recomiiiendation  has  broad  support  in  the  industry. 
The  Board’s  proposal  has  thus  laid  the  groundwork  for  removing  all  subsidies  from 
access  charges  and  replacing  the  old  system  with  one  that  is  truly  competitively 
neutral. 

The  elimination  of  these  anticompetitive  subsidies  is  complicated,  and  made  more 
so  by  the  need  to  increase  the  scope  and,  therefore,  the  cost,  of  universal  service 
obligations.  For  example,  the  1996  Act  mandates  universal  service  funding  in  sev¬ 
eral  new  areas,  such  as  subsidies  for  telecommunications  services  provided  to 
schools,  libraries,  and  rural  health  care  providers.  The  Federal-State  Joint  Board 
has  also  recommended  that  the  existing  Lifeline  pro^am  be  expanded.  As  a  result, 
the  Joint  Board  recommended  several  billion  dollars  in  new  universal  service  spend¬ 
ing,  over  and  above  existing  support  payments. 

This  increase  in  universal  service  support  underscores  the  link  between  access  re¬ 
form  and  universal  service  reform  and  the  need  for  access  reductions.  Unless  the 
FCC  orders  reductions  in  access  charges,  the  increase  in  universal  service  contribu¬ 
tions  will  inevitably  lead  to  billions  of  dollars  in  rate  increases.  That  would  not  be 
in  the  public  interest.  Access  reform  should  lead  to  substantial  reductions  in  access 
charges,  which  AT&T  and  MCI  have  committed  to  flow  through  to  customers 
through  reductions  in  their  long  distance  bills.  Therefore,  the  FCC  should  reduce 
access  charges  by  an  amount  necessary  to  offset  the  new  spending  required  for  uni¬ 
versal  service  support,  and  should  further  reduce  access  charges  to  economic  costs, 
^  so  that  consumers  can  immediately  receive  the  full  benefits  of  cost-based  pricing. 

Let  me  now  address  these  two  related  subjects — universal  service  and  access  re¬ 
form — in  more  detail.  -  —  -  - 


I.  UNIVERSAL  SERVICE 

AT&T  strongly  supports  universal  service  and  always  has.  Indeed,  every  year 
AT&T  pays  billions  of  dollars  to  support  universal  service  through  the  FCC’s  exist¬ 
ing  universal  service  mechanisms. 

The  existing  methods  for  funding  universal  service,  however,  are  fundamentally 
incompatible  with  the  goal  of  encouraging  competition.  Under  the  existing  system, 
the  subsidies  for  universal  service  are  funded  principally  through  a  portion  of  over¬ 
priced  access  charges.  Long  distance  companies  and  their  customers,  moreover,  are 
today  the  only  carriers  that  contribute  to  universal  service  support.  The  LECs,  by 
contrast,  not  only  do  not  contribute,  but  they  price  access  charges  without  regard 
to  their  economic  cost  and  universal  service  fund  subsidies  to  earn  exorbitant  mo¬ 
nopoly  profits  on  access.  These  above-cost  rates  harm  American  consumers  in  three 
ways:  they  lead  to  artificially  high  long  distance  rates;  they  discourage  usage  and 
they  become  barriers  to  local  competition. 

Above-cost  pricing  facilitates  anticompetitive  price  squeezes,  which  directly  under¬ 
mine  the  development  of  competition.  Such  a  price  squeeze  can  result  whenever  the 
incumbent  LEC  seeks  to  compete  with  another  company,  such  as  a  long  distance 
^  company,  that  purchases  access  from  the  LEC.  The  LEC  can  put  unfair  competitive 
pressure  on  its  rival  simply  by  increasing  the  price  cf  access  (or  refusing  to  reduc^ 
the  price  as  quickly  as  the  market  would  otherwise  dictate),  and  then  undercutHng 
the  rival’s  prices  in  the  end-user  market.  The  resulting  losses  will  ultimately  drive 
the  rival  out  of  the  market,  which  will  then  leave  the  LEC  free  to  increase  its  rates 
'  to  monopoly  levels. 
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For  these  reasons,  the  FCC  has  reco^ized  that  the  existing  access  charge  system 
must  be  changed.  The  challenge  now  is  to  find  an  alternative  method  for  funding 
universal  service  subsidies  that  is  competitively  neutral  and  does  not  create  a  risk 
of  price  squeezes. 

In  the  universal  sef^ce  proceeding  currently  pending  before  the  FCC,  a  broad 
consensus  has  emerged  in  the  industry  on  how  that  competitively  neutral  system 
should  be  designed.  The  new  system  would  have  four  basic  features: 

- First,  all  implicit  subsidies  must  be  stripped  out  of  access  charges.' Access  charges 

must  be  set  at  forward-looking  economic  cost. 

Second,  the  funding  for  universal  service  should  come  from  a  percentage  sur¬ 
charge  on  all  telecommunications  services.  Such  a  surcharge  would  be  competitively 
neutral,  unlike  today’s  system,  in  which  only  the  long  distance  carriers  fund  uni¬ 
versal  service.  Moreover,  a  broader  contribution  base  will  allow  the  obligation  to 
fund  universal  service  subsidies  to  be  spread  over  a  larger  group  of  carriers  and 
services. 

Third,  the  subsidy  for  providing  service  in  high  cost  areas  should  be  determined 
by  comparing  the  forward-looking  economic  cost  of  providing  service  in  the  relevant 
geographic  area  to  a  nationwide  benchmark  affordable  rate.  In  any  geographic  area 
where  the  cost  of  providing  service  exceeds  the  national  benchmark  rate,  the  local 
service  provider  would  receive  the  difference  in  the  form  of  payments  from  the  Uni¬ 
versal  Service  Fund. 

Fourth,  the  subsidies  must  be  “portable.”  That  is,  any  LEG  that  wins  a  customer 
in  a  high  cost  area  should  be  eligible  to  receive  the  universal  service  subsidy  for 
that  customer,  whether  the  LEG  is  the  incumbent  or  a  new  entrant.  The  portability 
of  subsidies  is  necessary  to  maintain  competitive  neutrality  in  high  cost  areas  and 
to  attract  new  firms  to  compete  in  high  cost  areas.  If  the  incumbent  were  the  only 
firm  eligible  for  the  subsidy,  then  no  other  firm  could  hope  to  enter  the  market  prof¬ 
itably,  and  customers  in  that  market  would  be  denied  the  benefits  of  choice  and 
competition,  ♦ 

Although  there  are  disa^eements  about  the  particulars  of  some  of  these  pro¬ 
posals,  most  industry  participants — including  incumbent  LEGs,  would-be  competi¬ 
tors  to  the  incumbent  LEGs,  long  distance  carriers,  and  state  commissions — agree 
that  the  universal  service  system  must  be  fundamentally  changed  and  that  the  new 
system  must  have  these  basic  features.  If  the  FGG  adopts  this  basic  framework, 
then  the  system  for  funding  universal  service  will  become  much  more  competitively 
neutral. 

As  important  as  that  is,  however,  competitive  neutrality  is  not  the  only  important 
pending  issue  with  regard  to  universal  service.  Another  major  issue  concerns  the 

overall  size  of  the  subsidy.  - - - — 

This  issue  is  especially  important  in  light  of  the  1996  Act’s  significant  expansion 
"of  the  sco’pe’iof  universal!  service  obligations.  For  example,  the  Act  requires  that  new 
universal  sei*vice  funding  be  provided  for  schools,  libraries,  and  rural  health  care 
providers.  The  Federal-State  Joint  Board  has  recommended  that  the  FGG  establish 
a  $2,25  billion  per  year  fund  for  schools  and  libraries  alone.  Another  fund  for  rural 
health  care  providers  will  likely  run  to  $250-500  million  per  year.  In  addition,  the 
Joint  Board  has  recommended  that  the  existing  Lifeline  program  for  low  income 
households  be  expanded,  which  will  cost  an  additional  $450-600  million  per  year. 
In  total,  the  Joint  Board’s  recommendations  will  require  several  billion  dollars  per 
year  in  new  universal  service  funding. 

As  an  initial  matter,  I  should  note  that  AT&T  strongly  supports  these  new  uni¬ 
versal  service  goals,  where  they  are  needed  to  extend  or  maintain  service.  AT&T 
has  been  actively  involved  in  improving  public  education  through  such  programs  as 
the  AT&T  Learning  Network  and  by  participating  in  “Net  Days”  to  help  bring  to 
our  schools  the  benefits  of  the  information  age.  Expanding  the  universal  ^cirvice  pro¬ 
gram  to  provide  telecommunications  services  subsidies  to  schools,  libraiies,  and 
rural  health  care  providers  is  entirely  appropriate  and  in  the  public  interest. 

These" a^ilibnal  billions  of  dollars  in  new  universal  service  funding,  however, 
must  ultimately  be  paid  by  consumers.  Generally  speaking,  consumers  understand 
that  universal  service  is  a  worthy  goal,  but  they  also  understand  that  the  funding 
for  universal  service  is  a  surcharge  or  tax.  Gonsumers  do  not  mind  paying  this  tax 
as  long  as  the  overall  spending  for  universal  service  remains  at  a  reasonable  level 
and  the  program  is  well  managed. 

This  raises  two  questions.  First,  is  it  necessary  to  increase  universal  service  fund¬ 
ing  by  several  billion  dollars?  For  example,  the  Joint  Board  has  recommended  that 
the  USF  should  be  used  not  only  to  fund  discounts  for  telecommunications  services 
fbr  schools  and  libraries,  but  also  to  fund  discounts  for  other  services  such  as  Inter¬ 
net  access  and  inside  wiring.  The  funding  for  these  other  services  accounts  for  more 
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than  half  of  the  proposed  $2.25  billion  schools  and  libraries  fund.  The  FCC  must 
not  allow  the  USF  to  ctow  so  large  that  public  support  for  universal  service  erodes. 

Second,  if  the  FCC  does  require  several  billion  dollars  in  new  funding,  where  will 
the  money  come  from?  It  will  have  to  come  from  a  rate  increase,  unless  the  FCC 
acts  now  to  reduce  access  charges  by  at  least  this  amount  or  more.  As  I  will  explain 
more  fully  in  a  few  moments,  access  charges  are  currently  more  than  $10  billion 
above  economic  cost  even  after  removing  the  existing  imiversal  service  subsidies.  ' 
The  FCC  should  immediately  reduce  access  charges  to  cost  to  offset  the  additional 
billions  required  for  universal  service  support  and  to  allow  a  long  distance  rate  re¬ 
duction.  Otherwise,  rate  increases  will  be  inevitable. 

In  this  regard,  we  recognize  that  small  rural  LECs  in  high  cost  areas  have  special 
concerns,  and  that  it  would  be  appropriate  for  the  FCC  to  address  those  concerns 
through  some  special  rules.  In  particular,  these  small  LECs  may  have  a  limited  abil¬ 
ity  to  ke^  local  service  rates  low  if  access  charges  are  reduced  to  cost.  Although 
these  LECs  will  be  eligible  for  subsidies  from  the  USF,  some  small  LECs  may  re¬ 
main  especially  vulnerable  because  of  a  relative  lack  of  resources  or  limited  ability 
to  expand  into  other  matketsV-Therefor^,  AT&T  supports  the  creation  of  a  special 
fund,  within  the  USF,  that  would- provide  additional  compensation  for  such  small 
LECs.  AT&T  recQ^izes  that^mah  carriers  in  high  cost  areas  may  need  a  larger 
subsidy  durii^^’me'frahsltibn  to  competition.  The  Joint  Board  has  proposed  that 
small  LEC?  should  receive  special  treatment  for  a  period  of  three  years,  followed 
by  a  t^ree-year  transition  to  support  based  on  foi*ward-looking  economic  cost,  and 
this  appears  to  be  a  reasonable  proposal. 

These  rules,  however,  should  apply  only  to  LECs  that  are  truly  small — i.e.,  LECs 
that  ^eiVe  fewer  than  100, DOO  lines.  All  othe^r  LECs — inHuding  large  LECs  like  GTE 
and  U  S  WEST  that  happen  to  serve  some  customers  in  rural  areas — should  be  com¬ 
pensated  from  the  USF  on  the  basis  of  forward-looking  economic  cost.  The  large 
LECs  are  some  of  the  largest,  wealthiest  colorations  in  the  world,  and  do  not  need 
special  help  from  the  government  to  cope  with  the  transition  to  competition.  Unlike 
the  truly  small  LECs,  companies  like  GTE  have  enormous  resources,  as  well  as 
abundant  opportunities  to  expand  into  other  markets  (like  long  distance)  to  recover 
their  costs.  The  special  fund  should  be  reserved  for  the  small  LECs  that  really  need 
it. 

It  also  bears  emphasis  that  the  small  LECs’  concerns  should  be  dealt  with 
through  larger  subsidies  from  the  USF,  and  not  by  keeping  rural  access  charges  ar¬ 
tificially  high.  Above-cost  access  charges  in  high  cost  areas  would  have  pernicious 
effects  on  long  distance  rates  as  well  as  competition  in  that  market.  Nationwide  long 
distance  carriers  are  subject  to  a  statutory  ban  on  geographic  deaveragmg  of  rates. 
Therefore,  if  small  LECs  in  high  cost  areas  were  permitted  to  charge  high  rates  for 
access,  the  national  carriers  would  be  forced  to  raise  nationwide  rates  to  uneconomic 
levels.  This  would  put  the  national  carriers  at  an  artificial  disadvantage  in  relation 
to  regional  carriers  that  choose  not  to  serve  high  cost  areas.  The  result  would  be 
a  disincentive  to  serve  high  cost  areas,  which  would  be  contrary  to  the  public  inter¬ 
est  and  to  the  goals  of  universal  service.  Therefore,  all  access  charges — including 
those  in  high  cost  areas — must  be  driven  to  forward-looking,  economic  cost,  but 
small  LECs  could  be  made  eligible  for  relatively  larger  subsidies  from  the  competi¬ 
tively  neutral  USF. 


II.  ACCESS  REFORM 

With  that  background,  let  me  address  the  access  reform  issue  in  more  detail.  To 
begin  with,  it  is  important  to  understand  that  there tstio  dispute  within  the  indus¬ 
try  that  access  charges  are  far  in  excess  of  the  economic  cost  of  providing  access. 
Today,  long  distance  carriers  pay  approximately  $20  billion  in  access  charges  to  the 
largest  LECs  (including  both  switched  and  special  access).  The  economic  cost  of  ac¬ 
cess,  however,  is  only  about  $5  billion.  AT&T  estimates  that  universal  service 
should  require  approximately  $5  billion.  Therefore,  the  LECs  every  year  take  in  $10 
billion  in  pure  monopoly  profits,  over  and  above  what  would  be  necessary  to  foster 
universal  service  goals. 

This  state  of  affairs  should  end  immediately,  and  access  charges  should  be  set  at 
economic  cost.  First,  the  $5  billion  necessary  for  universal  service  funding  should 
be  removed  from  access  charges  and  should  be  collected  from  all  telecommunications 
carriers  on  a  competitively  neutral  basis  as  discussed. 

Second,  the  $10  billion  in  monopoly  profit  should  be  removed  from  access  charges 
and  returned  to  consumers  in  the  form  of  reduced  long  distance  rates.  The  FCC  has 
found  repeatedly  in  the  past  that  AT&T  (and  the  other  long  distance  earners)  have 
passed  through  reductions  in  access  charges  to  consumers.  Indeed,  AT&T’s  average^ 
revenue  per  minute — which  is  the  real  measure  of  AT&T’s  prices,  not  its  basic 
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rates — ^has  declined  by  58  percent  more  than  access  reductions  during  the  period 
1994-96.  Consumers  have  benefited  matly  from  these  price  reductions,  and  those 
benefits  should  now  be  extended.  Indeed,  consumers  are  substantially  overdue  for 
a  r^uction,  because  the  FCC  did  not  require  any  reductions  in  access  charges  at 
all  in  1996.  AT&T  has  alrea^  pledged  to  pass  through  to  customers  any  access 
charge  reductions  that  the  FCC  orders  in  the  pending  access  reform  proceeding,  and 
reiterates  that  pledge  today. 

Reducing  access  charges  ?s  also  necessary  to  protect  competition.  The  fact  that 
*  LECs  today  are  permitted  to  charge  above-cost  access  charges  creates  a  number  of 
serious  distortions  in  the  marret.  For  one  thing,  billions  of  dollars  in  excess  access 
charges  lead  directly  to  billionc  of  dollars  in  excess  long  distance  charges.  Con¬ 
sumers  should  not  have  to  bear  tins  burden  any  longer,  and  indeed,  as  I  mentioned 
earlier,  AT&T  is  committed  to  any  reductions  in  access  through  to  its  cus¬ 
tomers. 

As  I  also  explained  earlier,  excessive  c  ccess  charges  are  also  directly  L^cumpatible 
with  the  development  of  competition  because  they  aiiow  incumbent  lFCs  to  execute 
anticompetitive  price  squeezes  against  their  rivals.  As  customers  increasingly  de¬ 
mand  “one  stop  shopping”  for  bundles  of  local  exchange  and  toll  services,  the  incum¬ 
bent  LECs  can  use  price  squeezes,  not  only  to  thwart  competition  in  long  distance 
markets,  but  also  to  protect  their  local  market,  by  offering  lower  prices  for  end-to- 
end  service  than  its  competitors  can  match. 

The  LECs  are  able  to  charge  these  excessive  access  rates  only  because  they  still 
have  a  monopoly  in  the  exchange  access  market.  The  verj^  fact  that  access  charges 
are  $10  billion  above  economic  cost  is  dramatic  confirmation  that  the  incumbent 
LECs  face  no  competition  for  access  services.  In  a  competitive  market,  such  exces¬ 
sive  rates  could  never  be  sustained.  Indeed,  AT&T  is  a  very  sophisticated  consumer 
of  access  services  and  is  constantly  searching  for  alternatives  to  the  incumbent 
LECs’  excessive  access  charges.  Yet  AT&T  still  ends  up  purchasing  almost  99%  of 
switclied  access  from  the  incumbent  LECs.  In  almost  every  case,  tne  incumbent  is 
the  only  game  in  town. 

Therefore,  access  charges  must  be  reduced  to  economic  cost  now.  The  lack  of  com¬ 
petitive  pressure  on  access  charges  is  important  because  the  FCC  is  currently  con¬ 
sidering  two  alternative  proposals  for  reducing  access  charges.  Under  one  proposal, 
the  FCC  would  order  access  charges  to  be  reduced  to  economic  cost.  Under  the  other 
proposal,  the  FCC  would  do  nothing  and  simply  allow  supposed  “market  forces”  to 
reduce  access  rates. 

The  so-called  “market-based”  approach  to  reducing  access  charges  to  cost  is  guar¬ 
anteed  to  fail,  however,  because  even  though  competition  in  local  telephone  markets 
may  begin  to  emerge,  such  local  competition  in  its  early  stages  is  unlikely  to  put 
any  pressure  on  access  charges  in  the  near  future.  This  is  true  for  at  least  two  rea¬ 
sons. 

First,  there  is  very  little  facilities-based  competition  today.  Although  facilities- 
based  competition  could  be  expected  to  put  some  competitive  pressure  on  access 
rates,  building  competing  networks  is  an  enormous  ajnd  costly  undertaking.  Sub¬ 
stantial  facilities-based  competition,  therefore,  is  probably  still  years  away.  For  ex¬ 
ample,  although  AT&T  recently  announced  a  new  technology  that  will  lead  to  a  fa¬ 
cilities-based  alternative  to  the  incumbent  LECs’  network  that  uses  wireless  digital 
loops,  it  will  take  many  years  for  AT&T  to  complete  such  a  vast  project. 

Second,  local  service  competition  will  have  no  effect  on  the  price  for  what  is 
known  as  terminating  access,  that  is,  the  access  necessary  to  termmate  a  call  at  the 
receiving  end.  The  reason  ^is  simple:  the  calling  party  pays  the  terminating  access 
charge,  but  it  is  the  called  party  who  chooses  the  terminating  access  provider.  Be¬ 
cause  the  called  party  does  not  pay  for  terminating  access,  he  or  she  has  no  incen¬ 
tive  to  reduce  terminating  access  costs.  Therefore,  even  if  we  could  expect  local  serv¬ 
ice  competition  to  put  pressure  on  originating  access  rates,  there  is  no  reason  to  ex¬ 
pect  that  such  competition  would  put  competitive  pressure  on  terminating  access 
prices. 

For  thes(3  reasons,  access  charges  are  subject  only  to  negligible  “market  forces.” 
Therefore,  the  so-called  “market-based”  approach  to  reducing  access  charges  is  inad¬ 
equate.  Indeed,  the  “market-based”  approach  is  misnamed;  a  mor6  accurate  name 
would  be  the  “monopoly  protection”  approach. 

Therefore,  AT&T  oefieves  the  FCC  should  order  access  charges  to  be  reduced  im¬ 
mediately  to  economic  cost.  Almost  everyone  except  the  incumbent  LECs,  including 
the  state  commissions  of  Missouri,  Washington,  Texas,  and  Florida,  supported  this 
proposal  in  the  FCC’s  pendmg  access  reform  proceeding.  As  the  Washmgton  state 
commission  bluntly  told  the  FtC  in  the  access  reform  proceeding,  “We  do  not  be¬ 
lieve  that  sufficient  competitive  forces  exist  for  local  exchange  and  access  services 
...  to  warrant  exclusive  reliance  on  a  market  based  approach.” 
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When  and  if  access  charges  are  reduced  to  cost,  the  large  LECs  will  still  have 
ample  opportunities  to  recover  those  lost  revenues  from  other  sources.  First,  these 
LEus  will  continue  to  receive  legitimate  universal  service  subsidies  directly  from  the 
USF.  (As  I  explained  earlier,  small  LECs  can  be  further  protected  through  relatively 
larger  subsidies  from  the  competitively  neutral  USF.)  Second,  reducing  access 
charges  to  cost  is  likely  to  stimulate  demand  access  services,  which  will  result 
in  a  larger  economic  pie  for  all  telecommunications  carriers. 

Certainly,  the  large  LECs  are  not  entitled  to  any  more  than  this.  When  the  long 
distance  market  was  opened  to  competition  at  the  time  of  divestiture,  it  was  never 
even  contemplated  that  AT&T  would  get  make-whole  payments  from  new  entrants 
to  cushion  AT&T  from  losses  in  the  long  distance  market.  The  same  should  hold 
true  today  for  the  large  LECs  (especially  considering  the  opportunities  the  Act  pro¬ 
vides  to  enter  new  markets  like  long  distance). 

The  bottom  line,  however,  is  that  subsidies  must  be  stripped  out  of  access  charges. 
They  distort  competition  and  keep  long  distance  rates  too  high.  If  competition  is  to 
develop,  the  prices  for  all  monopoly  telecommunications  services  must  be  cost-based. 
Consumers  should  not  have  to  wait  any  longer  for  the  substantial  benefits  that 
would  flow  from  an  immediate  reduction  in  access  charges  to  cost-based  levels.  Es¬ 
pecially  in  light  of  the  increases  in  universal  service  funding  that  are  required  by 
the  Act,  access  charges  should  be  immediately  reduced  to  c‘conomic  cost,  so  that  im¬ 
plementation  of  the  1996  Act  results  in  a  real  rate  reduction  for  consumers — not  a 
rate  increase. 

Senator  Burns.  Tliank  you,  Ms.  McGovern. 

As  Senator  Inouye  suggested  at  the  opening  of  today's  hearings, 
I  am  going  to  ask  each  one  of  you  if  you  would  just  maybe  thumb¬ 
nail  some  suggestions  on  how  you  would  make  this  conversion  to 
competition,  make  sure  that  the  service — what  you  propose — would 
ensure  that  we  are  going  to  have  the  kind  of  service  in  rural  areas 
that  we  can  expect  from  everywhere  else,  and  keep  the  rates  con¬ 
stant  and  still  develop  competition. 

~I  am  going  to  give  you  an  opportunity  to  do  that,  and  then  we 
might  drag  out  that  old  chart  again  there,  Ms.  McGovern.  We  are 
going  to  have  a  little  fight  here.  And  I  would  just  ask,  Mr.  Barr, 
just  give  me  a  thumbnail  sketch. 

I  think  what  we  are — tell  me  if  I  am  wrong — say  yes  or  no — we 
are  having  a  hard  time  determining  what  costs  are,  especially  in 
access  charges — is  that  right  or  wrong? 

Ms.  Bingaman.  Wrong.  I  do  not  think  it  is  hard  at  all,  Senator 
I  think  the  costs  are  exactly  what  the  FCC  said  in  its  August  1996 
order,  which  is  TELRIC  costs,  which  is  forward-looking  economic 
costs,  not  historic,  embedded,  gold-plated  monopoly  costs.  That  is 
the  fundamental  difference.  And  I  do  not  think  there  is  a  problem 
with  it. 

Mr.  Barr  has  done  one  whale  of  a  job,  and  I  compliment  him 
with  all  my  heart,  as  a  lawyer,  but  I  do  not  think  he  is  remotely 
right  on  his  arguments.  Because  he  is  arguing  for  historic,  embed¬ 
ded,  monopoly— historic  costs  which  were  put  in  on  a  rate-of-return 
basis— the  more  you  invest,  the  more  you  make.  And  that  is  the 
costs  he  is  trying  to  recover. 

Mr.  Barr.  Well,  actually,  under  our  proposal,  Anne — since  the 
question  was  directed  to  me,  I  think  I  will  respond. 

Senator  Burns.  OK.  [Laughter.] 

Ms.  Bingaman.  No,  I  thought  it  was  directed  generally. 

Mr.  Barr.  Under  GTE's  proposal,  arguing  about  costing  models 
are  irrelevant.  I  think  the  first  step  is  to  put  in  place  a  universal 
service  fund,  a  national  universal  service  fund,  that  covers  all  ac¬ 
tual  costs.  Because  I  agree  with  what  Senator  Dorgan  said  about 
imiversal  service  being  a  national  policy. 
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Then  I  think  what  we  can  do  is  rely  on  the  market  to  determine, 
with  a  surefire  certainty,  what  the  costs  of  service  are  in  those 
areas.  We  break  the  areas  down  into  small  census  blocks  so  we  tar¬ 
get  support  really  where  it  is  needed.  And  there  are  basically  250 
households  in  a  census  block.  Then  we  set  a  national  benchmark 
of  what  axi  affordable  rate  is.  And  companies  can  then  come  in  and 
say  how  much  additional  support  they  would  need  to  serve  that 
community. 

The  starting  point  is  what  the  support  levels  are  now.  If  a  com¬ 
pany  thinks  that  it  can  provide  service  with  less  support,  they 
come  in  and  say,  we  will  do  it  with  less  support.  And  th^^t  uses  the 
market  mechanism.  You  do  not  have  to  rely  on  models  to  determine 
what  costs  are.  Companies  will  tell  you  what  the  costs  are. 

Now,  that  puts  in  place  a  dynamic  process  that  will  tend  to  drive 
down  support  levels  as  new  technologies  come  on  and  companies 
become  more  efficient.  This  auction  process  has  been  proposed  to 
the  FCC  for  2  years.  The  FCC  has  sat  on  their  haunc)ies  and  is 
saying  they  do  not  have  time  to  look  at  an  auction,  because  they 
only  have  2  months. 

Ms.  McGovern.  May  I  make  a  comment  about  the  auction  proc¬ 
ess? 

The  rhetoric  sounds  like  we  are  letting  the  free  market  system 
work.  But,  in  actuality,  that  is  not  the  case.  The  auction  process 
would  so  completely  give  the  benefit  to  the  incumbent  RBOC  that 
there  would  be  no  process  at  all.  And  at  the  end,  the  incumbent 
RBOC  would  still  be  the  RBOC,  and  there  would  be  no  incentive 
to  provide  new  innovation  to  drive  down  costs.  And^it  sounds  like 
Milton  Freidman  at  work,  but  it  is  not.  Because^he  incumbent 
RBOC  has  the  embedded  base. 

Mr.  Barr.  But  our  proposal  applies  to  resellers  as  well.  So  the 
notion  that  the  RBOC  has  an  inherent  advantage  is  nonsense. 
^A^at  is  really  going  on  here  is  I  have  not  heard  anything  yet  from 
these  long  distance  companies — one  a  reseller  and  one  who  has  an¬ 
nounced  that  it  is  going  to  be  a  reseller  rather  than  facilities 
based — as  to  how  they  are  going  to  contribute  to  universal  service. 
All  of  their  arguments  are  designed  to  evade  making  any  pa3anent. 

There  are  o^y  two  ways  you  can  contribute  to  universal  service. 
And  the  way  they  have  done  it  in  the  past  is  in  the  price.  And  what^ 
they  are  saying  is,  if  it  is  still  embedded  in  the  price — and  it  is  em¬ 
bedded  in  our  prices  by  regulation — they  want  to  side  step  it.  They 
do  not  want  to  have  to  recognize  it. 

Forget  what  my  arguments  are  as  to  what  my  costs  are  for  GTE. 
They  are  saying  they  do  not  want  to  pay  the  subsidy.  They  do  not 
want  to  pay  the  subsidy.  They  want  to  walk  away  from  universal 
sendee  and  leave  it  in  the  hands  of  the  incumbent  carrier. 

Ms.  Bingaman.  Respectfully,  that  is  just  not  true.  We  are  com¬ 
pletely  willing,  able  and  desirous — earnestly  desirous — CompTel 
and  our  members — of  stepping  forward  and  paying  universal  servr 
ice  costs  and  prices  on  both  intra  and  interstate.  We  agree  com¬ 
pletely  with  that  point— as  the  FCC  determines  it— after  it  con¬ 
siders  the  Joint  Bo^d  Recommendation. 

My  written  testimony  says  that.  I  say  it  flatly.  I  cannot  imagine 
where  the  idea  is  coming  from  that  we  are  not  willing  to  pay  uni¬ 
versal  service.  We  are  paying  today. 
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To  give  you  an  idea  of  access  charges  and  what  it  means  to  a 
small  company,  LCI’s  total  revenues  are  $1.1  billion.  We  pay  $500 
million  of  that  in  access  charges  to  GTE  RBOC’s  and  rural  tele¬ 
phone  companies.  Almost  half  of  our  gross  revenues  are  direct  pay¬ 
ments  over  to  RBOC’s  and  local  exchange  companies.  And  a  lot  of 
that  funds  universal  service,  but  a  lot  of  it  does  not,  A  lot  of  it  is 
plain  cream,  fat,  profits,  right  on  top,  right  on  the  bottom  line  for 
these  companies.  And  that  is  our  problem  with  it. 

So  we  are  in  favor  of  universal  service  payments  that  are  tar¬ 
geted  to  the  amounts  needed,  but  not  excess  pa3anents  to  these 
people  to  inflate  their  profits. 

Senator  Burns.  I  am  going  to  switch  over  now  to — I  will  come 
back  to  that  question  and  to  give  me  a  thumbnail. 

Senator  Rockefeller. 

Senator  Rockefeller.  Thank  you,  Mr.  Chairman. 

Let  me  just  ask — well,  I  am  actually  going  to  ask  just  one  ques¬ 
tion. 

Senator  Burns.  That  is  all  you  have  to  ask  of  this  panel,  and 
then  you  start  a  fight. 

Senator  Rockefeller.  And  you  already  answered  it,  Ms.  Binga- 
man.  The  compelling  thing  for  me  in  terms  of  universal  service  and 
its  obligations  to  our  country  under  a  new  system — not  the  old  sys¬ 
tem  we  have  been  living  with,  but  the  new  system  we  are  going 
to  have  to  learn  to  live  with  as  it  unfolds — is  that  we  can  ^oird 
to  do  what  we  have  to  do.  And  you  have  basically  said  that  the  only 
'  way  that  that  can  be  done  is  by  using  the  inter  and  intrastate, 
both,  in  the  fund. 

Ms.  Bingaman.  We  believe  that  strongly.  Senator.  We  believe 
that  the  Act  states  that  flatly.  In  Section  254(b)(4)  it  seems  to  us 
very  clear.  And  that  is  oiu*  strong  belief,  yes. 

Senator  Rockefeller.  And  I  take  it  that  you,  too,  Ms. 
McGovern - 

Ms.  McGovern.  Likewise. 

Senator  Rockefeller.  And  what  about  you,  Mr.  Neel?  - 

Mr.  Neel.  Senator,  the  local  telephone  companies  believe  that 
the  issue  is  not  so  much  what  the  mechanism  looks  like  but  that 
it  be  adequately  funded.  And  the  problem  here  is  that  there  is  a 
great  dispute  about  how  much  money  should  be  in  the  fund,  pe¬ 
riod — the  combination  of  the  two  funds.  It  is  a  $23  billion  problem 
a  year.  And  someone  is  going  to  have  to  pay  for  this.  There  is  no 
free  lunch.  This  competition-at-any-cost  scheme  has  a  price  to  it. 

- So  the  issue  is  not  so  much  whether  it  is  interstate  or  intrastate, 

big,  small.  Federal.  It  is,  is  the  fund  adequate  and  will  the  compa¬ 
nies  required  to  provide  universal  service  be  able  to  fully  recover 
their  costs? 

This  so-called  TELRIC  model  has  been  so  refuted. 

Senator  Rockefeller.  You  said  to  fully  recover  their  costs.  Let 
me  just  read  you  this  paragraph.  I  mean,  again,  I  go  back  to  my 
statement  that  we  all  saw  a  lot  of  you  and  a  lot  of  the  folks  like 
you  last  year.  And  I  do  not  know  how  many  millions  and  millions 
of  dollars  was  spent  on  lobbyists  from  the  telecommunications  in¬ 
dustry  to  get  something  called  deregulation  of  telecommunications. 

Now,  I  do  not  think  that  that  was  because  you  wanted  to  be  able 
to  sort  of  introduce  new  forms  of  crimp  or  stinginess  into  the  possi- 
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bilities  of  yoior  companies.  I  think  that  is  because"  you  saw  out 
there  a  gigantic  world  of  opportunity,  which  included  mergers  and 
acquisitions,  which  included  new  technologies,  which  included  the 
entire  future  of  the  United  States,  and  that  this  was  something  you 
all  wanted  so  badly.  It  was  like  the  1849  Gold  Rush  to  California. 

Mr.  Neel.  But,  Senator - 

Senator  Rockefeller.  I  have  not  finished. 

Mr.  Neel.  All  right. 

Senator  Rockefeller.  And,  therefore,  that  when  that  came 
through  on  a  98-to-l  vote,  I  think  it  was — and  that  was  the  con¬ 
ference  report — and  Snowe-Rockefeller  along  with  that,  and  with 
Bliley  and  Morelia  holding  a  colloquy,  since  the  House  did  not  actu¬ 
ally  act  itself  on  Snowe-Rockefeller  that  they  would  definitely  want 
that  included — Bliley  saying  he  would  want  that  included.  And  of 
course  it  was  in  the  conference  report. 

I  now  want  to  read  this  statement  to  you  from  254(b)(3)  and  just 
ask  you  to  say  if  you  agree  with  it,  and  how,  under  your  interpreta¬ 
tion  of  it,  you  would  pay  for  what  it  seems  to  suggest.  You  have 
heard  this  before: 

Consumers  in  all  regions  of  the  Nation,  including  low-income 
consumers  and  those  in  rural,  insular  and  high-cost  areas,  should 
have  access  to  telecommunications  and  information  services,  in¬ 
cluding  interexchange  services  and  advanced  telecommunications 
and  information  services,  that  are  reasonably  comp^able  to  those 
services  provided  in  urban  areas  and  that  are  available  at  rates 
that  are  reasonably  comparable  to  rates  that  are  charged  for  simi¬ 
lar  services  in  urban  areas. 

One,  do  you  agree  with  that?  Second,  how  do  you  propose  to 
make  it  work?  i  ^  . 

Mr.  Neel.  Well,  Senator,  I  absolutely  agree  with  it.  It  is  not  only 
the  vision,  it  is  the  reality.  And  basically,  that  is  whaLhas„b„ee.n 
happening.  The  only  way  to  perpetuate  this  ^dnd  of  support  for  the 
entire  country  and  not  just  those  areas  th^  will  be  skimmed  by 
AT&T  and  MCI  and  others  will  be  to  make  sure  the  fimd  is  ade¬ 
quate  to  serve  everyone,  that  everybody  contributes  a  fair  share. 

You  have  got  to  remember,  local  telephone  companies  are  going 
to  end  up  contributing  half  or  more  of  any  universal  service  fund — 
$6  billion  to  $8  billion  in  a  $14  billion  fund.  So  the  fund  has  got 
to  be  adequate. 

Competitively  neutral — and  by  that  you  have  got  to  be  able  to 
fully  recover  those  costs.  And  there  is  $300  billion  in  the  ground 
right  now.  And  Ms.  Bingaman  and  Ms.  McGnvern  would  just  wish 
that  away,  and  the  FCC  possibly  as  well. 

How  does  that  money  get  recovered  and  who  pays?  Who  pays  are 
local  telephone  customers  in  your  State,  Senator  Burn’s  State  and 
everyone  else.  Because  they  are  the  ones  that  are  going  to  be  af¬ 
fected.  They  are  not  going  to  get  the  benefit  of  all  this  touted  com¬ 
petition.  And  they  are  going  to  be  stuck  with  infrastructure  that 
cannot  be  modernized  because  the  support  systems  are  not  there 

to  pay  for  it.  j  ‘  u  x 

So  whatever  the  mechanism  is  for  delivering  the  funds,  it  has  got 
to  be  enough,  it  has  got  to  be  competitively  neutral. 

Senator  Rockefeller.  It  has  got  to  be  enough? 

Mr.  NE'^l.  It  has  got  to  be  enough. 
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Senator  Rockefeller.  And  so  you  would  do  that  by  having  a 
fund  which  was  solely  interstate,  which  is  what  Mr.  Barr  believes? 

Mr.  Neel.  Not  necesseurily.  It  could  be  interstate  and  intrastate. 
It  is  not  that  big  an  issue  for  us  as  an  industry.  Companies  dis¬ 
agree,  but  whoever  it  comes  from,  if  it  is  going  to  support  local 
service  from  interstate/intrastate,  we  can  quibble  about  the  mecha¬ 
nisms,  but  that  is  not  the  central  (Question. 

Senator  Rockefeller.  Well,  it  is  not  exactly  a  quibble.  It  is  the 
difference  between  $70  billion  and  $200  billion. 

Mr.  Barr.  Senator,  I  did  not  say  it  should  be  restricted  to  inter¬ 
state. 

Senator  Rockefeller.  I  have  it  down  here  that  you  did. 

Mr.  Barr.  No,  just  the  opposite. 

Senator  Rockefeller.  If  you  did  not,  then  I  would  apologize. 

Mr.  Barr.  Yes,  I  believe  that  the  first  step  is  that  we  have  to 
create  a  robust  national  universal  service  fund  that  pays  and  is 
sufficient  to  cover - 

Senator  Rockefeller.  Inter  and  intra? 

Mr.  Barr.  And  I  believe  it  should  be  inter  and  intra. 

Senator  Rockefeller.  Good. 

IV^r.  Barr.  And  if  there  is  legal  doubt  on  it — and  the  statute  is 
not  clear  on  it,  but  I  do  think  that  the  FCC  has  a  better  argument 
here  than  they  did  on  setting  wholesale  rates  in  the  States— they 
should  not  hold  back,  in  my  view  on  this.  But  if  they  need  clarifica¬ 
tion,  then  they  should  get  legislative  clarification.  But  that  is  the 
right  policy.  That  is  a  national  policy.  And  it  has  to  be  sufficient. 

Senator  Rockefeller.  That  is  good. 

Now,  let  me — and  I  appreciate  that.  And  I  stand  corrected  and 
apologize.  Anything  else  you  want  me  to  do?  [Laughter.] 

To  Mr.  Neel  again.  You  want  to  be  made  whole.  That  then  some¬ 
how,  in  talking  with  folks  that  you  represent,  seems  to  lead — and 
I  know  my  time  is  out.  Senator  Burns — that  it  leads  to  sort  of  a 
voluntary  approach.  And  I  have  been  approached  by  at  least  one 
telephone  company  saying,  well,  the  way  we  really  should  do  this 
is  set  up  a  voluntary  fund,  which  the  telephone  companies  would 
put  up,  which  would  be  about,  oh,  $400  million  to  $450  million. 
And  then  we  get  the  Communication  Workers  of  America  to  do  all 
the  labor.  And  that  is  the  way  we  put  in  Snowe-Rockefeller. 

Do  you  think  that  that  is  a  particularly  useful  approach? 

Mr.  Neel.  It  could  be.  It  may  not  cover  the  entire  problem.  But 
I  would  say  this,  that  voluntary  mechanisms,  where  different  in¬ 
dustry  groups  come  together,  local,  long  distance  and  others,  you 
know,  with  the  States  and  everyone  else,  to  create  a  funding  mech¬ 
anism  for  education  that  is  not  bogged  down  with  a  lot  of  bureau¬ 
cratic  rulemaking  and  litigation  that  we  always  have.  That  is  al¬ 
ways  going  to  be  a  better  solution  than  having  it  mandated  out  of 

Washington.  t  '  m  i 

Senator  Rockefeller.  That  is  ideological.  Now  the  Tele¬ 
communications  Act  is  already  passed  and  was  signed  by  the  Presi¬ 
dent.  OK,  so  Snowe-Rockefeller-Exon-Kerry  has  got  to  happen.  And 
all  of  it  has  got  to  happen,  not  just  most  of  it  or  a  part  of  it. 

You  know  perfectly — and  then  I  cease  on  this— you  know  per¬ 
fectly  well  that  a  one-time  expenditure  of  $450  million,  and  then 
something  called  CWA,  which  is  certainly  a  magnificent  group. 
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which  has  been  very  nice  to  me,  thank  you— but  the  idea  of  their 
doing— I  mean  I  just  do  not  think  their  representation  in  Utah  and 
Idaho  is  massive,  or,  I  would  suggest  in  the  State  of  Wyoming, 
which  needs  all  of  this — it  is  a  one-time  expenditure,  depending 
upon  voluntary  labor,  as  opposed  to  a  $2.25  billion  serious  ap¬ 
proach  to  the  competitive  future  of  America. 

Mr.  Neel.  Well,  Senator,  I  did  not  say  that  would  be  the  only 
solution,  that  you  could  just  get  it  all  done  with  that  piece  of  a  vol- 
untaiy  plan.  I  mean  we  are  supporting  what  you  are  trying  to  do. 
The  only  point  I  sru  making  here  is  that  whatever  mechanism  you 
choose,  do  not  let  the  funds  for  education — I  mean  make  sure  there 
is  enough  there  to  pay  for  mandates  that  you  are  insisting  on. 

And  I  think  what  has  been  proposed  is  just  a  good-faith  effort  not 
only  from  the  local  telephone  industry — it  may  come  from  others — 
to  try  to  figure  out  creative  solutions  to  this  problem,  where  there 
are — you  know,  you  do  not  have  to  get  bogged  down  in  a  lot  of  ad¬ 
ministrative  and  legal  procedures.  That  is  the  only  point  I  am  mak¬ 
ing. 

Senator  Rockefeller.  And  I  would  just  seriously  question  the 
real  intent  of  that,  simply  because  getting  bogged  down  is  some¬ 
thing  that  we  do  very  well  in  America,  but  we  still  manage  to  over- 
come  it. 

Second,  you  are  talking  about  a  one-time  infrastructure  solution. 
The  $2.25  billion,  which  was  voted  8  to  nothing  by  local,  you  know, 
directors — public  service  commissioners,  as  well  as  the  FCC,  8  to 
nothing.  Every  one  of  them  voted  for  it.  Now,  they  had  to  think 
about  rate  increases  in  their  States,  but  they  voted  for  it.  Because 
they  knew  it  was  the  right  thing  for  America’s  future.  And  it  comes 
year  after  year  after  year  after  year,  unlike  a  $450  million,  one¬ 
time  voluntary  effort.  I  am  not  being  critical.  I  am  just  saying  there 
is  one  heck  of  a  difference  between  the  two  approaches. 

Mr.  Neel.  Well,  I  understand.  If  you  are  suggesting  that  the  only 
thing  that  would  ever  have  to  be  done  for  education  is  that  one¬ 
time  expenditure,  of  course  that  would  not  do  the  job.  I  do  not 
think  we  have  an  argument  on  that.  I  mean,  you  ask  if  doing  that, 
period,  was  a  good  idea.  If  you  do  that  to  replace  everything  else 
that  you  could  do  for  education,  it  is  probably  not  adequate. 

Senator  Rockefeller.  Thank  you.  I  apologize  to  the  chairman. 

Senator  Burns.  What  for?  [Laughter.] 

Senator  Rockefeller.  The  usual  thing. 

Senator  Burns.  Do  we  all  agree,  everybody  at  this  table,  what 
w’e  think  the  cost  of  the  universal  service  would  be?  [Laughter.] 

Ms.  Bingaman.  No.  But  I  think  we  agree — what  I  heard  agree¬ 
ment — although  Mr.  Neel  hedged  a  little  bit — certainly  Mr.  Barr, 
Ms.  McGovern  and  myself  all  agree  that  whatever  that  cost  is  set 
at  by  the  FCC,  it  should  be  borne  by  both  intra  and  interstate  tele¬ 
communications  providers. 

Senator  Burns.  In  other  words,  it  is  unanimous  that  inter  and 
intra — it  makes  no  difference? 

Ms.  Bingaman.  I  would  ask  you  to  pin  Mr.  Neel  down  on  that 
a  little  bit.  I  thought  he  waffled.  [Laughter.] 

I  thought  the  other  three  of  us  were  pretty  clear. 
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Mr.  Barr.  Actually,  the  statute  I  think  says  it  has  to  come  from 
interstate  providers  of  service.  So  you  just  cannot  reach  into  a 
purely  intrastate  provider. 

Senator  BURNS.  That  is  true. 

Mr.  Barr.  The  question  is  what  revenues  you  can  then  get  from 
someone  who  is  providing  long  distance,  Anne. 

Ms.  Bingaman.  I  would  read  to  you,  Mr.  Barr,  252(b)(4)  equitable 
and  nondiscriminatory  contributions:  All  providers  of  telecommuni¬ 
cations  services  should  make  an  equitable  and  nondiscriminatory 
contribution  to  the  preservation  and  advancement  of - 

Mr.  Barr.  That  does  not  address  the  Federal  fund.  That  does  not 
address  the  Federal  fund. 

Ms.  Bingaman.  What  does  it  address? 

Mr.  Barr.  The  language  on  the  Federal  fund  says  it  has  to  come 
from  people  who  provide  interstate  service.  And  the  issue  is,  can 
you  also  reach  intrastate  revenue  under  the  statute?  But  there  is 
disagreement.  There  is  disagreement,  I  think,  on  the  cost  of  what 
the  subsidy  is  in  several  respects. 

First,  they  say  that  you  forget  about  the  fact  that  we  have  al¬ 
ready  invested.  For  example,  some  States  have  required  us  to  put 
digital  service  throughout  the  State,  in  rural  areas  and  so  forth. 
Our  opponents  coll  that  gold-plated,  but  these  were  things  that  we 
were  obligated  to  do.  And  now  they  are  saying  that  this  is  an  Act 
that  has  no  memory  and  we  should  not  be  entitled  to  recover  any 
of  those  investments;  that  you  can  only  recover  on  a  forward-look¬ 
ing  basis. 

And  we  say  that  we  should  also  be  entitled  to  recover  the  historic 
investment  we  have  made,  the  recovery  of  which  has  been  artifi¬ 
cially  stretched  out  by  long  depreciation  periods  in  order  to  keep 
residential  rates  low.  But  put  that  aside. 

There  is  then  a  disagrqement  of  what  the  forward-looking  prices 
are.  And  our  opponents  have  models  that  basically  say  that  K  is 
$5  billion  or  $7  billion  that  pays  for  all  of  universal  service  today. 
And  my  point  is  that  that  is  totally  contrary  to  what  people  were 
saying  last  year,  before  the  Act  was  passed,  when  all  the  States — 
State  after  State,  Federal  regulators— if  you  look  at  the  numbers, 
where  they  determine  what  the  prudently  incurred  investment 
was,  year  after  year,  and  what  revenue  is  necessary  to  pay  for  it, 
they  said  it  was  more  like  $20  billion. 

Now,  it  does  not  surprise  me  that  someone  who  wants  to  get  sub¬ 
sidized  to  come  into  the  market  is  going  to  say,  oh,  you  do  not  have 
to  worry  about  these  subsidy  costs;  actually,  they  do  not  really 
exist.  And  the  reason — you  know,  why  did  we  allow  the  local  com¬ 
panies  to  charge  businesses  four  and  five  times  costs?  That  appar¬ 
ently  was  gratuitous.  We  did  not  have  to  do  that  all  along. 

So  for  60  years,  people  have  been  completely  out  of  their  minds 
and  been  200  percent  away  from  the  mark.  Now,  who  are  we  to  be¬ 
lieve,  what  the  regulators  said  last  year  and  for  the  previous  60 
years,  or  this  year,  when  they  are  looking  for  a  way  of  pushing 
down  the  subsidy  costs?  n 

Ms.  Bingaman.  Well,  let  us  face  it.  We  are  in  a  totally  different 
paradigm  this  year  versus  last  year.  For  the  past  60  years,  you 
have  had  a  monopoly,  where  the  cross-subsidies  were  implicit  and 
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put  there  for  purposes  which  were  social,  which  the  universal  serv¬ 
ice  fund  is  now  designed  to  replace. 

Mr.  Barr.  Correct. 

Ms.  Bingaman.  And  so  to  talk  about  60  years  ago  versus  this 
year,  I  do  not  think  hits  the  mark. 

Mr.  Barr.  No,  Anne,  but  the  costs  are  the  costs.  And  if  you  have 
to  replace  the  costs  that  were  in  implicit  rates,  the  question  is,  how 
much  does  the  explicit  fund  have  to  be?  And  we  are  saying  the  im¬ 
plicit  costs  have  been  $20  billion.  And  lo  and  behold,  this  one 
should  be  $20  billion. 

Ms.  Bingaman.  Mr.  Barr,  if  you  will  forgive  me,  the  costs  are  not 
the  costs.  The  fact  is  the  local  telephone  companies,  as  Ms.  McGov¬ 
ern  stated  with  Pennsylvania  Bell,  have  basicedly  been  as  they 
wished,  on  a  rate-of-return  basis.  And  this  statute  excludes  rate  of 
return  as  cost,  as  I  am  sure  you  remember.  They  have  been  encour¬ 
aged,  in  effect,  by  rate-of-return  regulation  for  the  last  60  years  in 
a  monopoly  setting,  to  gold  plate  the  system.  That  is  No.  1. 

No.  2 - 

Mr.  Barr.  But - 

Ms.  Bingaman.  Wait  a  minute.  Just  v/ait  a  minute.  No.  2,  they 
have  been  allowed  to  invest  in  competitive  fiber  optic  networks  at 
huge  costs  to  the  ratepayers,  which  are  to  be  used  directly  to  com- 

f)ete  against  long  distance  companies  when  they  are  allowed  into 
ong  distance.  They  have  huge  competitive  investments  which  they 
are  now  seeking  to  recover.  And  the  fact  of  the  matter  is,  costs  are 
not  costs. 

Costs,  under  a  monopoly  system,  were  at  the  discretion,  and  vir¬ 
tually  the  total  discretion,  of  the  local  monopoly  telephone  com¬ 
pany.  And  as  long  as  it  was  a  monopoly  and  there  were  ways  to 
get  higher  prices  from  business  users,  it  could  work.  Costs  are  not 
costs.  A  dollar  is  not  a  dollar  when  it  was  invested  by  these  people 
under  a  system  which,  in  effect,  paid  them  for  every  dollar  they  in¬ 
vested.  It  guaranteed  them  a  rate  of  return. 

And  that  is  the  problem  you  have  got  right  now.  And  that  is  why, 
if  you  translate  the  old  system  into  a  new  competitive  paradigm, 
you  will  destroy  competition.  And  the  FCC  understands  that,  as  do, 
I  might  add,  the  five  economists  from  the  Department  of  Justice, 
who  wrote  the  FCC  on  December  2,  1996,  stating  exactly  that  the 
TELRIC  cost  model  the  FCC  had  adopted,  the  forward-looking 
model,  was  precisely  the  correct  one  to  encourage  competition. 

Mr.  Barr.  Well,  can  I  respond? 

Senator  Burns.  I  am  going  to  let  Mr.  Barr  rebut.  And  then  I  am 
going  to  hand  it  back  to  the  chairman  here,  who  has  been  very 
busy. 

TTie  Chairman.  Please,  Mr.  Barr. 

Mr.  Barr.  First  of  all,  in  recent  years,  we  have  not  been  under 
rate  of  return.  We  have  been  under  price  caps,  whereby  we  have 
to  return  frequently  and  share  any  efficiencies  that  we  get  with  the 
ratepayers,  and  we  have  caps  on  what  the  prices  are. 

Second,  even  under  rate-of-return  regulation,  although  it  pleases 
you  to  call  it  gold-plated,  the  fact  is  that  the  extent  of  investment 
was  not  controlled  by  the  incumbent.  The  incumbent  had  to  serve. 
That  is  part  of  universal  service,  which  you  are  going  to  have  to 
learn  about  if  you  get  into  the  local  business.  Which  is  that  when 
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someone  wants  service,  you  have  to  provide  it  regardless  of  the 
cost. 

Moreover,  State  regulators  were  telling  us  what  we  had  to  put 
in.  Anyone  in  the  phone  business  will  tell  you  that  the  issue  has 
not  been  that  we  have  wanted  to  throw  money  into  the  network. 
It  has  been  we  are  being  told,  you  have  to  make  this  digital,  we 
want  digital  stuff;  your  service  is  not  good  enough  here,  you  have 
to  upgrade  it. 

And  then  there  are  prudency  reviews  and  determinations  of  what 
are  prudently  incurred  investments  on  a  year-by-year  basis.  But  we 
do  not  have  to  worry  about  debating  if  costs  should  or  should  not 
be  included.  Because  our  proposal,  based  on  auctions,  uses  a  mar¬ 
ket  mechanism  to  determine  what  the  appropriate  costs  of  the  sub¬ 
sidy  are.  And  it  basically  makes  companies  come  in  and  bid  for  lev¬ 
els  of  support. 

And  if  a  company  says  we  can  do  this  cheaper,  that  drives  down 
the  subsidy  level.  So  I  say  let  the  market — let  us  throw  these  mod¬ 
els  to  the  wind  and  let  the  marketplace  determine  what  the  appro¬ 
priate  level  of  the  subsidy  is  through  auctions. 

Ms.  McGovern.  May  I  make  an  observation? 

The  Chairman.  Absolutely 

Ms.  McGovern.  I  believe,  with  all  due  respect  to  my  two  col¬ 
leagues,  that  what  they  really  want  is  to  have  their  cake  and  eat 
it,  too.  They  pushed  really  hard  for  this  bill.  And  yet  they  still  want 
to  be  treated  like  a  regulated  monopoly  when  it  comes  to  local  serv¬ 
ice.  They  still  want  a  guaranteed  rate  of  return  for  local  service. 
They  are  doing  absolutely  everything  to  prevent  the  long  distance 
providers  to  become  viable  local  service  providers. 

They  are  crying  over  the  TELRIC  .rates,  and  yet  they  very  art¬ 
fully  negotiated  long  distance  wholesale  rates  at  about  a  penny  a 
minute.  They  object  to  the  long  distance  industry  utilizing  their  as¬ 
sets,  but  they  have  not  built  out  long  distance  assets.  And  I  find 
it  very  ironic  that  when  they  attempt  to  enter  overseas,  that  what 
they  are  asking  for  is  forward-looking  prices  that  resemble  eco¬ 
nomic  costs,  and  yet  they  object  to  that  sort  of  model  being  applied 
in  the  U.S. 

The  Chairman.  Mr.  Neel,  I  am  sure  you  want  to  respond  to  that. 

Mr.  Neel.  Well,  there  is  a  lot  of  stuff  to  respond  to.  This  gold- 
plating  stuff  is  nonsense.  U.S.  local  telephone  companies  are  just 
about  the  most  efficient  in  the  world.  They  have  the  lowest  cost  per 
access  line  in  the  world  just  about.  That  is  one  thing. 

This  idea  of  monopoly  stuff,  both  AT&T  and  LCI  and  all  the  com¬ 
panies  know  that  the  fact  is  there  is  already  extensive  competition 
where  the  money  is — that  is  why  the  robbers  go  to  the  bank — in 
local  business  service.  Throughout  this  country,  competitors  have 
taken  away  10,  20,  30,  40,  50  percent  of  the  business  market,  reve¬ 
nues  that  could  go  to  support  other  local  residential  service  here. 
So  it  is  not  only  about  the  residential  customer. 

The  reason  there  is  a  monopoly  is  because  these  companies,  you 
know,  they  may  not  ever  get  out  there  and  serve  rural  America  in 
particular.  So  this  idea  of  monopoly  for  the  services  that  really 
count  is  just  nonsense.  So,  you  know,  I  think  that  is  really  impor¬ 
tant.  And  it  is  an  issue  that  ought  to  be  looked  at  when  we  are 
talldng  about,  well,  there  is  no  competition. 
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Also,  there  are  hundreds  of  privately  negotiated  agreements — 
hundreds  in  arbitration.  Tlie  long  distance  rates  that  Ms.  McGov¬ 
ern  refers  to  were  negotiated.  AT&T  agreed  to  those  rates.  No  reg¬ 
ulator  forced  those  on  AT&T,  unlike  the  regulatory  fiats  we  may 
be  facing  with  the  so-called  TELRIC  pricing.  So  the  situation  is 
very  different  there. 

Ms.  Bingaman.  Could  I  just  mention  one  thing? 

The  Chairman.  Ms.  Bingaman,  I  think  it  is  only  fair  that  you  are 
allowed  to  speak  again.  [Laughter.] 

Senator  Burns.  Since  you  started  this  fight. 

Ms.  Bingaman.  I  want  to  mention  one  thing  here  that  has  gone 
unsaid,  and  I  think  is  important  to  say.  Our  company,  LCI,  has  1.5 
million  residential  consumers  of  long  distance  service.  We  would 
love  to  offer  those  people  local  service  bundled. 

Why  would  we  like  to?  Because  it  reduces  churn  drastically.  Be¬ 
cause  it  would  enable  us  to  get  new  customers.  Residential  con¬ 
sumers  are  fully  35  percent  of  our  company’s  gross  revenue. 

OK.  Why  are  not  we  doing  it?  I  will  tell  you  why.  These  compa¬ 
nies  do  not  have  in  place  the  operating  support  systems  to  process 
the  orders.  And  let  me  tell  you  what  is  going  on  today.  To  pick  one 
company,  Pac  Bell.  We  are  faxing  orders  to  Pac  Bell,  trying  to  put 
through  local  service.  AT&T  said  in  a  press  conference  3  weeks  ago, 
450  a  day  is  the  maximum  Pac  Bell  can  process.  Bell  South  has  a 
fax-based  system.  Ameritech  has  an  he  electronic  system  partially 
but  not  completely.  Nynex’s  is  different. 

The  fact  of  the  matter  is,  when  you  are  talking  about  competition 
in  the  local  market,  it  is  not  there  yet.  And  we  will  serve  residen¬ 
tial  consumers  like  that. 

I  have  people  in  my  company  who  are  desperate  for  us  to  get  the 
interfaces  with  the  Bell  companies.  We  cannot  get  it  until  they  give 
it  to  us.  So  I  challenge  Mr.  Neel  totally  and  completely  on  this 
statement  that  we  do  not  want  to  serve  residential  customers.  Tliey 
are  35  percent  of  our  gross  revenues.  We  desperately  want  to  serve 
them.  We  cannot  do  it  because  they  do  not  have  the  interfaces. 

They  can  switch  40  million  long  distance  customers  a  year;  we 
can  switch  perhaps  15,000  local  customers.  And  let  me  say,  this  is 
not  totally  an  act  of  will  on  their  part,  because  the  fact  of  the  mat¬ 
ter  is  this  is  a  new  undertaking.  The  United  States  has  jumped  off 
a  cliff,  in  a  way,  with  the  promise  of  local  competition.  It  takes 
electronic  interfaces.  It  takes  computer  interfaces.  ITiese  are  com¬ 
plicated  systems.  They  have  never  been  invented.  The  Bell  compa¬ 
nies  never  had  to  invent  them  because  they  never  had  local  com¬ 
petitors  to  switch  customers  to.  It  did  not  exist. 

This  thing  is  a  matter  of  months  old  and  it  is  nascent.  And  peo¬ 
ple  who  say,  gee,  where  is  all  this  local  competition?  I  will  tell  you, 
it  is  on  the  fax  room  floor  at  Pac  Bell.  [Laughter.] 

And  that  is  a  big  part  of  the  problem. 

Are  we  going  to  get  through  that?  Yes.  I  think  we  will  get 
through  it.  But  we  are  not  going  to  get  through  it  in  a  month.  Be¬ 
cause  this  is  complicated  stuff.  And  so  I  think  that  should  be  said. 
That  is  something  that  has  gone  unsaid. 

And  on  Mr.  Neel’s  point  that  we  are  not  serving  residential  cus¬ 
tomers,  let  me  tell  you,  we  cannot  wait  to  do  it.  We  have  a  million 
and  a  half  of  them,  200,000  in  California,  which  we  would  be  slit- 
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ting  our  throats  if  we  tried  to  offer  local  service  to,  because  the  or¬ 
ders  could  not  be  processed. 

The  Chairman.  Well,  Ms.  Bingaman,  I  will  not  launch  my  own 
tirade,  bv.t  you  did  trigger  something  when  you  said  this  is  com¬ 
plicated  stuff.  It  really  is  complicated  stuff,  and  there  was  no  rea¬ 
son  in  the  world  why  it  should  have  been  so  complicated.  And  if 
people  like  you  and  others’  had  sought  real  deregulation  rather 
than  protection  of  your  own  industry,  we  might  not  have  had  such 
complicated  stuff. 

And  the  predictions  that  were  made  at  the  time  the  bill  was 
signed — not  that  this  is  complicated  stuff  and  wait  a  few  years,  or 
months  or  years,  it  was  that  rates  are  going  to  go  down,  everything 
is  going  to  be  fine,  everybody  is  going  to  be  in  everybody  else’s  busi¬ 
ness.  And  it  is  not  true. 

Now,  it  may — now,  let  me  finish,  Ms.  Bingaman — it  may  be 
sometime  next  year  or  10  years  or  in  a  millennia  or  maybe  in  the 
22d  century.  But  the  fact  is  now,  phone  rates  are  up,  long  distance 
rates  are  up,  cable  rates  are  up,  and  the  consumer  is  paying  more. 
Meanwhile,  seven  regional  Bell  operating  companies  and  GTE 
show  their  total  returns  for  the  fourth  quarter  of  1996  ranged  from 
8.7  percent  to  GTE's  high  of  19  percent.  The  average  total  return 
was  12.1  percent. 

This  contrasts  with  a  total  return  of  only  8.3  percent  for  the 
Standard  &r  Poor's  500.  Perhaps  more  importantly,  the  telephone 
companies'  operating  margins  ranged  from  21.6  to  28  percent  dur¬ 
ing  this  period,  et  cetera,  on  and  on. 

The  profits  are  up.  Everybody  is  making  more  money  in  all  of 
your  businesses,  except  for  the  consumers,  who  are  paying  more 
money. 

Ms.  Bingaman.  Well,  Senator,  let  me - 

The  Chairman.  I  asked  you  to  let  me — twice  now.  —  - 

Ms.  Bingaman.  OK  excuse  me.  I  am  sorry. 

The  Chairman.  So  I  am  not  happy  with  any  of  this  situation.  I 
am  not  taking  anybody's  side.  But  I  know  who  is  paying  more 
money  and  I  know  who  is  paying  higher  cable  rates,  and  I  know 
who  is  paying  higher  phone  rates.  And  that  is  the  consumers,  and 
they  were  promised  they  would  not  pay  higher  rates  at  the  passage 
of  this  bill. 

Now,  you  can  explain  it  all  away,  and  I  am  sure  you  have  a  very 
cogent  and  compelling  explanation,  but  the  bill  was  flawed.  Other¬ 
wise,  they  would  be  paying  less,  as  almost  immediately  happened 
when  we  deregulated  the  airline  industry.  And  instead  of  giving 
the  regulatory  body  a  whole  huge  amount  of  additional  power,  we 
did  away  with  it,  in  the  form  of  the  CAB. 

So,  now  I  would  be  glad  to  hear  your  response  or  any  of  the  other 
panelists.  . 

Senator  ROCKEFELLER.  And,  Mr.  Chairman,  it  practically  did 
away  with  the  State  of  West  Virginia  at  the  same  time,  when  v/e 
deregulated  the  airline  industry.  I  have  to  say  that. 

The  Chairman.  I  thought  that  the  airline  industry  deregulation 
was  a  problem  in  West  Virginia.  Well,  an^way^^Laughter.] 

Ms.  Bingaman.  There  was  no  univefsaT  sciwice  mechanism  in 
airline  deregulation  in  effect. 
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The  CHAiRMiy^.  Excuse  me,  Ms.  Bingaman,  there  is  essential  air 
service,  which  is  subsidized,  and  we  have  increased  it  over  the  last 
3  years.  So  there  is  indeed  a  quote,  universal  service.  It  is  called 
essential  air  service.  Go  ahead,  please. 

Ms.  Bingaman.  Yes.  But  I  do  not  think  it  is  nearly  the  scop>e  of 
the  Snowe-Rockefeller  effort  to  get  universal  service  for  rural  areas. 
I  think  it  is  a  limited  fund.  It  was  needed.  It  came  about  recently 
because  of  the  problems  of  small  communities  being  cutoff. 

The  Chairman.  Recently?  Ms.  Bingaman,  you  are  getting  out  of 
your  area  of  expertise.  EAS  is  not  a  new  program.  Please. 

Ms.  Bingaman.  OK.  Let  me  get  back  to  my  area  of  expertise. 

The  Chairman.  Thank  you.  [Laughter.] 

Ms,  Bingaman.  Let  me  say  to  you,  Senator,  on  the  subject  of  long 
distance  rate  increases,  LCI  has  not  increased  its  rates  in  3  years. 
We  have  matched  every  rate  anyone  else  has  offered.  Our  rates,  in 
effect,  for  the  last  3  years,  are  still  the  best  rates  for  the  con¬ 
sumers. 

My  understanding  of  AT&T’s  rate  situation,  I  do  not  speak  for 
them — but  my  understanding,  based  on  the  FCC’s  December  1996 
report,  is  that  if  you  look  at  average  per-minute  rates  for  con¬ 
sumers  for  long  distance — and  I  am  talking  average  rates,  not  post¬ 
ed  rates  or  claimed  rates,  but  average  per-minute  rates — have 
dropped  19  percent  in  the  last  4  years  and  4  percent  in  the  last 
year. 

For  my  company,  we  have  not  raised  rates.  That  is  just  the  sim¬ 
ple  fact  of  the  matter.  And  I  will  tell  you  honestly,  Senator  it  has 
actually  been  a  shock  to  me  to  get  out  in  private  industry  and  see 
the — I  guess  you  would  call  it  the  work  ethic.  I  do  not  know,  I 
mean  it  is  tough  duty  out  there.  I  mean  it  really  is.  That  is  all  I 
can  say. 

The  Chairman.  I  will  refrain  from  any  comment  about  that. 
[Laughter.] 

Ms.  Bingaman.  I  will  tell  you,  very  honestly,  it  surprised  me  a 
little  bit.  I  did  not  realize  how  few  resources  and  how  stretched 
companies  really  are,  trying  to  do  this.  I  can  just  tell  you  for  a  fact 
that  is  the  truth.  There  is  no  gold-plating  in  our  company.  We  are 
not  raising  rates.  And  we  are  struggling  to  make  earnings  per 
share  improve.  And  we  work  at  it. 

The  Chairman.  And,  again,  I  think  it  is  important,  in  fairness, 
for  you  to  mention  you  are  all  playing  the  hand  you  are  dealt.  You 
are  all  living  with  the  legislation  that  was  passed.  And  so  it  is  very 
difficult,  in  my  view,  to  be  too  critical  of  you  trying  to  live  with  this 
very  complex  piece  of  legislation. 

Maybe  we  could  just  go  down  the  line,  Mr.  Barr,  Ms.  McGovern, 
and  then  Mr.  Neel. 

Mr.  Barr.  I  agree  that  there  has  been  unnecessary  delay.  And 
I  think  the  reason  is  because  the  sine  qua  non  of  real  competition 
is  getting  a  universal  service  fund  that  is  competitively  neutral  and 
has  explicit  subsidies  in  it  and  getting  it  in  place.  And  I  believe 
that  the  FCC  has  dragged  its  feet  on  that. 

Tliere  have  been  proposals  out  there  about  how  to  do  it  from  a 
number  of  different  sources  for  a  long  time.  And  I  do  not  think  they 
are  even  going  to  have  their  act  together  in  May.  I  think  they  are 
twiddling  around  with  these  hypothetical  models,  and  they  are 
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going  to  come  out  with  interim  rules,  which  is  going  to  continue  the 
uncertainty.' There  wiir  not  be  a  clear,  predictable  and  sufficient 
mechanism  in  place.  * 

I  believe  that  our  proposal,  which  reduces  subsidies  by  dis¬ 
ciplining  the  process,  by  putting  more  reliance  on  vouchers,  or  vir¬ 
tual  vouchers — that  is,  credits,  universal  service  credits,  that  tar¬ 
gets  the  individuals  that  are  needy.  And  then,  by  limiting  support 
to  the  narrowest  possible  physical  area — so  it  may  not  be  down¬ 
town  Vail  that  gets  a  subsidy,  but  outlying  areas  that  maybe  de¬ 
serve  it — and  then  using  a  market  mechanism  to  establish  it  and 
drive  it  down,  in  a  dynamic  prpcess. 

Because  if  the  FCC  gets  this  wrong — if  the  FCC,  in  trying  to  de¬ 
termine  what  these  costs  are,  in  looking  into  their  crystal  ball  and 
listening  to  AT&Ts  economists,  gets  it  wrong,  what  are  the  con¬ 
sequences? 

TTie  consequences  are  you  are  not  going  to  have  enough  support. 
So  that  will  put  price  pressure  on  residential  rates  to  go  up.  Be¬ 
cause  someone  is  going  to  have  to  pay  for  it  if  there  is  a  shortfall. 

Second,  if  it  is  not  paid  for,  you  are  going  to  have  quality  go 
down.  You  get  what  you  pay  for.  And  the  quality  of  the  system  that 
serves  rural  America  and  residential  customers  will  go  down  unless 
the  support  is  there.  And  you  will  have  a  two-tiered  or  ghettoized 
system  or  redlining,  as  my  colleague  Roy  Neel  says. 

And  you  will  not  bring  the  benefits  of  competition  out  to  every¬ 
body,  which  was  the  purpose  of  the  statute.  So  these  people  who 
are  saying,  oh,  you  know,  we  will  just  pick  a  number  and  we  will 
have  these  models  and  so  forth,  they  are  playing  a  big  risk  about 
whether  or  not  most  of  America  is  going  to  be  able  to  participate 
in  the  benefits  of  this  legislation. 

Thank  you.  Senator. 

The  Chairman.  The  present  FCC  proposal,  if  it  goes  through, 
will  that  reduce  or — what  will  it  do  to  your  rates? 

Mr.  Barr.  I  think  it  will  put  tremendous  pressure  on  the  States 
because  we  are  talking  about  dealing  with  $4  billion  of  the  existing 
subsidy.  And  that  is  going  to  leave  the  States  holding  the  bag. 

The  Chairman.  Before  I  get  to  Ms.  McGovern,  do  you  disagree 
or  agree  with  that  statement,  Ms.  Bingaman,  that  it  would  put 
great  pressure  on - 

Ms.  Bingaman.  I  have  to  tell  you  the  truth.  Senator.  I  am  not 
sure  I  understood  it.  As  I  conceive  what  we  are  talking  about  here, 
the  long  distance  companies  today  paid  $20  billion  in  access  reve¬ 
nues  to  Mr.  BarFs  company  and  the  RBOC's  and  to  rural  phone 
companies — $20  billion. 

Now,  the  figures  I  have  heard  for  universal  service,  which  we 
have  stipulated  here,  should  be  shared  by  both  long  distance  and 
intrastate  revenues,  do  not  exceed  that  by  much  at  the  high  side, 
and  are  probably  less  than  that.  And  so,  for  the  life  of  me,  I  cannot 
see  what  the  major  problem  is  here. 

What  you  have  right  now  is  a  huge  amount  of  money  being  taken 
from  consumers  in  an  implicit  tax  on  long  distance  rates  paid  to 
RBOC's  and  GTE.  And  what  we  are  saying  is,  everyone  should  pay 
it.  The  rates  should  be  lowered.  The  fat  should  be  taken  out  of  the 
system  and  out  of  the  access  charges  and  universal  service,  at 
whatever  rate  the  FCC  determines.  It  should  be  paid  fully,  without 
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any  question,  and  with  Snowe-Rockefeller,  paid  fully.  And  I  think 
there  is  plenty  of  money  to  do  that,  as  shown  by  the  $20  billion 
that  we  alone  are  paying  right  now. 

The  Chairman.  Ms.  McGovern,  you  obviously  agree? 

Ms.  McGovern.  Well,  I  agree  with  what  Anne  just  said,  but 
there  are  about  four  topics  all  floating  around  at  the  same  time 
right  now,  so  I  am  going  to  try  to  quickly  address  all  of  them. 

We  started  off  talking  about  long  distance  rates.  Mr.  Chairman, 
if  you  v/ere  to  call  from  Plioenix  to  Charleston  in  1984;  you  would 
have  paid  $4.42  for  a  10-minute  call.  Today  you  would  pay  $1.50. 
That  is  a  third  of  what  you  would  have  paid  in  1984.  Prices  are 
coming  down  in  long  distance.  We  offer  a  15-cent-per-minute  rate, 
called  One  Rate,  that  anybody  can  enjoy. 

So  prices  are  coming  down.  The  average  price  per  minute  is  abso¬ 
lutely  coming  down  in  the  long  distance  industry. 

Next,  I  want  to  also  address  the  notion  of  delay.  Our  customers 
truly  want  long  distance  and  local  on  a  single  bill.  They  are  telling 
us  that  it  never  should  have  been  separated  in  the  first  place.  My 
consumers  are  telling  me  every  day,  put  wireless,  long  distance,  on¬ 
line  service,  and  local  on  a  single  bill  that  is  convenient,  that  is 
easy  to  read,  that  is  easy  to  use. 

That  is  what  I  get  paid  to  do — to  satisfy  those  customers.  And 
I  can  tell  you  that  I  have  got  a  lot  of  orders  sitting  on  the  floor 
at  Pac  Bell  as  well.  I  do  not  know  if  the  delays  are  because  I  have 
an  unwilling  supplier  or  if  the  delays  are  because  it  defies  the  laws 
of  physics  to  get  some  of  these  systems  to  talk  to  each  other.  But, 
nevertheless,  my  mark  ramp  at  one  point  was  five  times  the  size 
that  Pac  Bell  could  accommodate.  And  I  had  to  start  backing  off 
my  marketing  plans,  because  I  did  not  want  to  disappoint  con¬ 
sumers. 

So  the  delay  has  to  do  with  these  systems  interfacing  and  the 
kluge  way  these  two  industries  are  trying  to  satisfy  consumers. 

And  the  last  topic  that  came  up  was  the  whole  notion  of  quality 
will  go  down.  You  know,  competition  makes  quality  go  up.  AT&T 
wrote  off  about  $6.7  billion  of  old  assets.  We  completely  redeployed 
our  network  into  digital  technology.  Our  unit  costs  went  down. 
Quality  went  up.  And  that  is  what  happens  when  you  are  in  a  com¬ 
petitive  industry.  / 

The  Chairman.  Mr.  Neel. 

Mr.  Barr.  Can  I  point  out,  Senator,  that  quality  goes  up  if  you 
have  two  products  competing.  You  need  two  products  to  compete. 
And  you  need  competition.  Our  point  is  that  unless  you  have  uni¬ 
versal  service  support  covering  cost,  no  one  is  going  to  come  in  to 
compote. 

The  Chairman.  Mr.  Neel,  could  I  say  that  I  wish  that  all  the 
members  of  the  committee  were  here  to  listen  to  this  very  inform¬ 
ative  and  important  debate,  and  I  will  urge  them,  if  they  get  a 
chance,  to  watch  if  it  is  replayed  somewhere.  Because  it  is  very 
helpful,  I  think,  to  me,  and  1  think  that  my  two  colleagues  would 
agree. 

Go  ahead,  Mr.  Neel.  _ 

Mr.  Neel.  Well,  the  original  question  a  while  back  was  about  the 
bill  being  deregulatory  or  not.  You  are  exactly  right.  The  bill  did 
not  adequately  deregulate.  Local  industry  fought  for  aggressive  de- 
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regulation  in  that  legislation  and  it  did  not  come.  It  is  the  major 
flaw  in  that  legislation  that  there  is  not  sufficient  deregulation. 

The  local  Bell  phone  industry  is  the  most  regulated  piece  of  the 
telecommunications  industry.  It  is  a  fact.  The  companies  rep¬ 
resented  here  today,  LCI  and  AT&T,  have  virtually  no  regulation. 
The  regulatory  burdens  on  local  companies  are  monumental.  So 
that  is  an  important  issue. 

And  there  was  not  sufficient  deregulation— not  to  mention  the 
barriers  placed  to  competition  in  this  oligopoly  of  long  distance 
companies  here,  which  is  a  real  fact.  So  there  is  not  enough  deregu¬ 
lation  in  that  law.  And  I  would  hope  that  the  Congress,  working 
with  the  Commission,  hopefully,  could  go  back  and  revisit  that.  Cut 
out  some  of  this  unnecessary  paperwork.  Let  all  these  companies 
compete  on  a  fair  playing  field. 

The  Chairman.  Well,  I  am  sorry  we  have  taken  all  this  time.  Is 
it  your  turn,  Jay? 

Go  ahead,  please. 

Senator  Burns.  We  have  already  refereed  this  fight.  [Laughter.] 

The  Chairman.  All  right.  Could  I  just  say  how  extremely  inform¬ 
ative  that  this  has  been.  I  hope  that  in  the  future  we  will  have 
more  panels  like  these,  where  we  get  a  discussion.  I  think  it  is  the 
most  informative  way  for  us  to  understand — through  this  kind  of 
point,  counterpoint.  And  most  of  us,  frankly,  are  not  as  knowledge¬ 
able  about  the  complexities  of  this  very  complex  situation  as  we 
should  be.  And  I  think  this  panel  has  been  very  informative.  And 
I  am  going  to  go  back  and  watch  on  television  what  I  missed  in  the 
earlier  part. 

And  I  thank  you  very  much.  And  I  regret  to  toll  you  that  this 
will  probably  not  be  your  last  appearance  before  this  committee. 
Thank  you  very  much.  Thank  you  for  being  here. 

Senator  Burns.  In  fact,  I  can  guarantee  that.  We  are  going  to 
have  another  hearing  with  regard  to  this.  Because  I  think  America 
has  to  know,  and  this  is  the  only  way  we  get  Liia":  information  out. 
And  we  thank  you. 

Senator  Rockefeller.  We  have  another  panel.  Could  we  have  si¬ 
lence  please?  We  have  another  panel. 

Senator  Burns.  We  have  one  more  panel  to  go. 

Senator  Rockefeller.  We  have  another  panel.  Take  your  jokes 
outside. 

Senator  Burns.  We  have  got  one  more  panel  to  go  here.  We  have 
Mr.  Anthony  Wong,  who  is  a  school  board  member  of  Cecil  County, 
MD,  public  schools,  and  he  is  also  with  the  National  School  Board 
Association  and  the  Education  and  Library  Networks  Coalition, 
from  Elkton,  MD.  And  we  want  to  hear  from  him  because  it  is  very 
important.  Because  it  is  the  heart  of  what  a  lot  of  us  in  rural  areas 
and  rural  States  are  excited  about.  .  ' 

We  had  the  most  important  person  here  the  last  one  of  the  day. 

Mr.  Wong.  Well,  thank  you. 

Senator  Burns.  But  you  got  to  witness  the  rest  of  the  fight. 

Mr.  Wong.  I  sure  did. 

Senator  Burns.  It  is  interesting  that  we  have  that  dialog  with 
the  principals,  because  that  is  the  way  I  like  to  see  things  and  to 
get  the  ball  rolling  and  then  listen  to  the  debate.  And  then  we 
make  our  decisions  from  that. 
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So,  Mr.  Anthony  Wong,  if  we  could  have  some  order  in  the  cham¬ 
bers,  why,  we  welcome  you  here  today.  We  think  you  represent  the 
heart  and  soul  of  what  we  are  talking  about  when  we  start  talking 
about  telecommunications. 

STATEMENT  OF  ANTHONY  WONG,  BOARD  MEMBER,  CECIL 

COUNTY  PUBLIC  SCHOOLS,  ELKTON,  MD,  ON  BEHALF  OF 

THE  EDUCATION  AND  LIBRARY  NETWORKS  COALITION  AND 

THE  NATIONAL  SCHOOL  BOARDS  ASSOCIATION 

Mr.  Wong.  Thank ,you  very  much. 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Anthony 
Wong,  and  I  am  a  local  school  board  member  from  Cecil  County 
Public  Schools,  in  Elkton,  MD.  I  am  pleased  to  be  here  on  behalf 
of  both  EdLiNC  and  the  National  School  Boards  Association. 

EdLiNC  is  a  coalition  of  over  30  major  national  organizations, 
representing  both  public  and  private  schools  and  libraries,  as  well 
as  children  and  the  life-long  learners  they  serve.  EdLiNC  has  gath¬ 
er  the  expertise  of  parents,  teachers,  school  and  library  administra¬ 
tors,  local  government  leaders,  and  others,  to  work  specifically  on 
securing  much  needed  affordable  access  to  technology. 

Through  the  National  School  Board  Association,  I  am  also  rep¬ 
resenting  my  fellow  95,000  local  board  members  nationwide.  We 
are  responsible  for  governing  our  schools,  balancing  our  local  budg¬ 
ets  and  making  tough  policy  decisions.  Just  like  each  of  you,  local 
school  board  members  represent  and  are  accountable  to  the  com¬ 
munities  that  have  elected  us.  Most  recently,  we  have  been  faced 
with  the  awesome  task  of  bringing  our  schools  up  to  speed  with 
current  technology.  We  are  looking  to  accomplish  this  task  in  a  fis¬ 
cally  responsible  way,  with  limited  resources. 

We  can  only  do  this  by  establishing  working  partnerships  with 
other  levels  of  government  and  with  the  private  sector.  The  Tele¬ 
communications  Act,  and  the  Snowe-Rockefeller-Exon-Kerry  provi¬ 
sion,  represents  such  a  partnership.  I  would  like  to  applaud  the 
Congress  for  enacting  this  provision  that  is  nothing  short  of  his¬ 
toric.  It  stands  to  make  a  very  real  and  needed  difference  in  the 
lives  of  school  children  and  the  lifelong  learners  in  Cecil  County 
and  nationwide.  Moreover,  this  is  vital  for  the  future  of  our  Nation. 

It  is  the  essential  for  preparing  the  work  force  of  tomorrow,  and 
ensuring  that  this  country  can  succeed  in  this  increasingly  techno¬ 
logical  world  marketplace.  We  also  believe  that  the  FCC  and  the 
Federal-State  Joint  Board  are  doing  an  outstanding  job  with  the 
implementation.  They  have  tackled  a  difficult  issue  and  created  a 
recommended  decision  that  is  strong  and  balanced. 

The  decision  adheres  to  several  crucial  principles.  First,  dis¬ 
counts  are  deep  enough  to  be  truly  affordable  to  all.  Second,  while 
we  had  recommended  a  fund  that  grew  based  on  need,  like  the 
overall  universal  seiwice  fund,  the  $2.25  billion  cap  fund  will  ad¬ 
dress  the  needs  of  our  schools  and  libraries  and  ^^atly  enhance 
our  country's  future.  Schools  and  libraries  are  able  to  choose  the 
services  that  are  most  economical,  and  which  make  sense  for  their 
local  educational  mission.  There  is  no  one-size-fits-all  technology. 

Four,  access  to  the  Internet,  a  vital  learning  tool  is  included.  And 
five,  services  are  brought  directly  to  the  classroom,  where  students 
learn.  This  is  a  critical  point.  Having  only  access  in  the  principal  s 
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REPORT  TO  THE  SPEAKER 
Executive  Summary 

The  House  Task  Force  on  the  Debt  Limit  and  Misuse  of  Trust  Funds  was  formed  under  the  direction  of  House 
Speaker  Newt  Gingrich  on  November  30  1995.  The  task  force  examined  three  issues:  (1)  whether  the  Secretary  of 
Treasury  exceeded  his  authority  when  he  disinvested  the  Civil  Service  Retirement  and  Disability  Trust  Fund 
(CSRDF);  (2)  whether  the  Secretary  was  misleading  in  his  statements  regarding  the  consequences  of 
congressional  failure  to  pass  a  debt  ceiling  increase;  and  (3)  what  congressional  response  Is  appropriate  given  the 
recent  circumstances  surrounding  the  debt  limit. 

The  first  conclusion  of  this  report  is  that  the  choice  of  a  debt  suspension  period  of  twelve  months  was  outside  the 
scope  of  the  law.  While  the  Secretary  is  given  clear  authority  to  disinvest  the  CSRDF,  the  law  was  intended  to 
protect  the  trust  fund,  not  provide  an  outlet  for  the  Treasury  to  fund  general  fund  expenditures. 

The  language  of  the  law  would  allow  the  Secretary  to  sequentially  determine  its  ability  to  meet  pension  fund 
payments.  It  does  not  allow  an  unspecified  lengthy  declaration  in  order  to  generate  enough  cash  to  bypass 
congressional  authority  over  the  amount  of  debt  that  the  U.S.  government  can  issue. 

The  second  conclusion  is  that  the  Secretary  clearly  could  have  been  more  forthcoming  in  his  statements  regarding 
the  likely  outcome  of  not  passing  an  increase  in  the  debt  limit.  An  enumerated  power  of  Congress  under  Article  I  of 
the  Constitution  is  to  borrow  money  on  the  credit  of  the  United  States.  Congress  determined  that  the  debt  limit 
increase  should  be  linked  to  legislation  which  put  into  place  policy  changes  consistent  with  the  debt  increase.  The 
Secretary  argued  for  a  debt  limit  increase  not  linked  to  any  policy  related  to  the  budget.  In  the  debate  over  the 
budget,  the  Secretary  did  not  specify  either  to  Congress  or  the  public  that  failure  to  increase  the  debt  limit  would 
lead  to  disinvestment  of  certain  trust  funds,  rather  than  a  cataclysmic  default.  The  Treasury,  months  prior  to  the 
date  when  the  debt  ceiling  was  reached  had  planned  for  the  actions  they  took  to  ensure  interest  payments  were 
made.  The  failure  of  Treasury  officials  to  be  forthcoming  on  this  issue  needlessly  clouded  the  debate  over  a 
balanced  budget  and  the  linkage  between  debt  and  spending. 

The  third  issue  addressed  by  the  report  is  congressional  response  to  Treasury's  actions  of  disinvestment  of  trust 
funds  and  sale  of  certain  assets.  While  Congress  has  raised  the  debt  limit  77  times  since  1940,  the  recent 
experience  demonstrates  that  clarification  of  the  law  is  needed,  as  is  specific  congressional  direction.  The  options 
which  have  been  discussed  during  the  debt  limit  debate,  including  disinvestment  of  trust  funds,  sale  of  assets,  and 
delaying  income  tax  refunds,  should  be  directly  addressed  by  the  Congress,  rather  than  left  open  to  interpretation. 
Establishment  of  a  bright  line  debt  limit,  through  closure  of  options,  should  consider  what  flexibility  should  be  given 
to  the  executive  branch  to  manage  cash  during  a  period  where  the  debt  is  at  the  limit  established  by  Congress. 
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TASK  FORCE  ON  THE  DEBT  LIMIT  AND  THE  MISUSE  OF  TRUST  FUNDS 
REPORT  TO  THE  SPEAKER 

SECTION  I:  THE  EFFECTS  OF  FEDERAL  DEBT  "What  is  prudence  in  the  conduct  of  every  private  family  can 
scarce  be  folly  in  that  of  a  great  kingdom."  Adam  Smith,  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of 
Nations 

Introduction 

The  issue  of  government  debt  has  long  been  discussed  by  economists.  Adam  Smith  devotes  the  final  chapter  of 
his  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of  Nations[into  the  Nature  and  Causes  of  the  Wealth  of 
Nations[1]  to  the  subject.  James  Buchanan  and  Richard  Wagner  kicked  off  the  discussion  of  a  constitutional 
amendment  requiring  a  balanced  budget  with  their  seminal  work.  Democracy  in  Deficit:  the  Political  Legacy  of  Lord 
Keynes. [Keynes.[2]  DRI/McGraw-Hill  recently  released  a  report  on  the  economic  impact  of  balancing  the  Federal 
Budget.[impact  of  balancing  the  Federal  Budget.[3]  While  some  may  argue  correctly  that  the  real  issue  is  the  size  of 
government,  nonetheless,  unbridled  accumulation  of  debt  has  an  affect  on  the  willingness  of  a  democratically- 
elected  Congress  to  control  the  growth  of  government.  The  size  of  the  federal  debt  is  affecting  budget  priorities  by 
increasing  interest  payments,  and  slowing  economic  growth.  As  the  debt  limit  is  now  a  primary  tool  for  affecting  the 
accumulation  of  debt  (See  Section  IV  below),  it  is  useful  to  briefly  examine  why  the  size  of  the  United  States  debt  is 
hampering  our  economic  system  and  weakening  our  political  system. 

Historical  Perspective 

The  federal  debt  is  surely  one  issue  that  needs  to  be  placed  in  historical  perspective.  In  1792  the  federal 
government  had  total  income  of  only  88  cents  per  capita  and  ran  a  budget  deficit  of  38  percent  of  revenues.  (See 
Section  IV  below.)  The  next  year,  as  became  the  custom,  the  government  reduced  expenses,  increased  tax 
receipts,  and  showed  its  first  surplus.  The  deficit  did  not  reach  38  percent  of  revenues  again  until  exactly  200  years 
later,  1992. 

At  the  beginning  of  the  Revolutionary  War,  the  national  debt  amounted  to  $  80  million.  However,  the  federal 
government  ran  only  two  deficits  between  the  Revolutionary  War  and  the  War  of  1812.  By  181 1,  the  total  debt  had 
fallen  to  about  half  of  its  1795  level.  By  1815,  the  effects  of  the  War  of  1812  had  ballooned  the  debt  to  $  127 
million.  By  1829  the  debt  was  reduced  to  less  than  $  50  million.  Andrew  Jackson  then  proceeded  to  eliminate 
totally  the  federal  debt.  The  federal  treasury  had  a  positive  balance  on  January  1,  1835.  [[1]  The  University  of 
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Chicago  Press,  1976,  Part  11,  Bk.  V,  Ch.  III.  [[2]  New  York:  Academic  Press,  1977.  [[3]  Economic  Impact  of 
Balancing  the  Federal  Budget",  October  1995,  Principal  Investigators:  David  Wyss,  Mark  Lasky,  Kristina  Frenyea. 

Depressions  and  the  Civil  War  turned  this  positive  balance  into  a  debt  of  almost  $  3  billion  by  1866.  For  the  next 
twenty-eight  years  the  federal  government  ran  surpluses,  whittling  the  national  debt  by  two-thirds.  The  period 
surrounding  World  War  I  was  similar,  with  the  debt  rising  during  the  war  and  being  reduced  during  the  1920s.  The 
Great  Depression  and  the  advent  of  the  Roosevelt-Keynesian  revolution  changed  the  pattern.  From  1 792  to  1 930 
there  were  ninety-three  surplus  years  and  forty-six  deficit  years.  From  1 930  on  there  have  been  only  nine  years 
where  the  federal  government  did  not  run  a  deficit. 

While  one  can  mark  the  beginning  of  continuous  debt  accumulation  from  the  Roosevelt  administration,  it  is  only 
fairly  recently  that  the  debt  has  exploded  when  the  nation  has  not  been  engaged  in  fighting  a  war.  The  gross 
federal  debt  was  $  316  billion  when  President  Clinton  graduated  from  high  school.  It  did  not  reach  the  one  trillion 
dollar  mark  until  1982.  Today  we  are  discussing  how  far  to  raise  the  debt  limit  above  its  $  4.9  trillion  level,  and  this 
does  not  include  some  debt  which  is  not  subject  to  limit.[debt  which  is  not  subject  to  limit.[4] 

When  we  consider  the  hidden  costs  of  government  and  the  long-term  obligations  that  are  disguised  in  most 
accounts  of  the  federal  government's  debt,  we  cannot  overlook  the  unfunded  liability  for  federal  pensions.  In  its 
September  30,  1994,  report  on  the  Civil  Service  Retirement  System,  the  Office  of  Personnel  Management  reported 
that  federal  pensions  have  an  unfunded  accrued  actuarial  liability  of  $  540.1  billion.  In  combination  with  the  $  491 .4 
billion  unfunded  liability  for  pensions  owed  to  the  nation's  veterans,  these  obligations  of  the  federal  government 
easily  surpass  one  trillion  dollars.  As  the  Concord  Coalition  observed  in  its  1995  report  on  federal  pensions,  "To  the 
extent  that  the  government's  pension  promises  are  considered  unbreakable,  they  will  have  to  be  paid  off-  just  like 
the  national  debt.  Yet  these  liabilities  are  currently  off  the  books. "[the  books."[5]  [[4]  The  debt  not  subject  to  limit 
includes  the  unamortized  discount  on  Treasury  Bills  and  zero-coupon  Bonds  of  slightly  more  than  $  74  billion,  $  15 
billion  in  Federal  Financing  Bank  bonds  issued  pursuant  to  31  U.S.C.  3  101,  and  $  589  million  of  miscellaneous 
debt.  [[5]  Peter  G  Peterson,  "Introduction,"  in  Neil  Howe  and  Richard  Jackson,  The  Facts  about  Federal  Pensions 
(Washington:  The  Concord  Coalition,  1995). 

The  Effect  of  the  Debt-Public  Choice  Theory 

Nobel  Laureate  James  Buchanan  and  his  colleague  Richard  Wagner  developed  the  argument  for  a  balanced 
budget  amendment  in  their  1977  work. [work. [6]  The  thrust  of  their  argument  is  that  candidates  for  Congress  who 
promise  extra  spending  and  new  programs  without  raising  taxes  will  defeat  candidates  who  support  tax  increases  to 
pay  for  new  programs  or  who  offer  no  new  programs.  The  reason  is  that  the  issuance  of  debt  to  fund  such 
programs  is  a  hidden  way  of  paying  for  them.  Government  debt  issuance  will  result  in  higher  interest  rates  and 
lower  private  investment,  thus  leading  to  slower  economic  growth.  However,  this  linkage  is  too  subtle  for  the 
average  voter  to  discover.  If  the  interest  rates  get  sufficiently  high  so  that  attention  is  brought  to  deficit  spending, 
then  the  Federal  Reserve  will  monetize  the  debt  by  Fed  purchasing  Treasury  securities. 

Federal  Reserve  purchases  of  Treasury  securities  directly  expand  the  monetary  base.  The  expansion  of  the 
monetary  base  increases  the  supply  of  money.  The  increase  in  the  supply  of  money  reduces  the  purchasing  of 
money,  which  is  another  way  of  describing  inflation.  Inflation  reduces  the  real  wealth  of  those  that  were  holding 
wealth  in  the  form  of  dollar-denominated  assets,  such  as  retirement  savings.  In  this  way  the  resources  necessary 
to  accomplish  the  government  programs  are  obtained  from  economic  actors.  This  linkage  is  complicated,  and  thus 
disguises  the  real  cost  of  government  programs.  For  example,  as  a  result  of  the  hidden  unfunded  liability  of  federal 
pension  programs,  the  true  costs  of  the  federal  payroll  are  understated  by  approximately  30  percent.  This  leads  to 
a  greater  demand  for  government  services  and  a  greater  growth  of  government  than  would  be  the  case  if  the  true 
cost  were  made  known.  This  leads  Buchanan  and  Wagner  to  argue  for  a  balanced  budget  amendment  to  restore 
what  they  feel  was  the  implied  fiscal  constitution  prior  to  the  acceptance  of  the  Keynesian  notion  that  public  debt  is 
a  useful  tool  to  enforce  macroeconomic  policy. 

The  Buchanan-Wagner  analysis  demonstrated  how  public  debt  leads  both  to  the  eventual  collapse  of  the  monetary 
system  and  all  the  attendant  effects  on  the  economy,  as  well  as  to  an  enlarged  government.  The  solution  proposed 
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by  Buchanan  and  Wagner  is  to  restore  the  implied  fiscal  constitution  that  existed  for  the  first  180  years  of  the 
Republic  through  a  balanced  budget  amendment.  Whether  this  is  the  correct  solution  may  be  open  to  reasonable 
discussion,  however,  the  cost  of  increased  federal  spending  should  be  made  explicit  rather  than  masked  through 
the  debt  process. 

The  Effect  of  the  Public  Debt-  The  Economy 

Decades  ago,  Nobel  Laureate  Milton  Friedman,  through  his  explanation  of  the  "crowding  out  "effect,  refuted  the 
Keynesian  arguments  that  deficit  spending  enhanced  the  economy.[arguments  that  deficit  spending  enhanced  the 
economy.[7]  The  basic  point  is  that  government  borrowing  displaces  or  "crowds  out"  private  sector  borrowing.  [[6] 
op  cit.  [[7]  See  Robert  Gordon  (ed.),  Milton  Friedman's  Monetary  Framework,  University  of  Chicago  Press,  1974. 

When  this  happens,  there  is  less  physical  and  human  capital  in  the  economy.  Less  capital  means  that  workers 
produce  less  than  they  othenwise  would  and  thus  have  lower  earnings.  Wages  and  production  are  less  than  when 
government  does  not  borrow  to  finance  its  transfers  and  services. 

There  have  been  recent  attempts  to  measure  the  effect  of  the  public  debt  on  the  economy.  A  study  prepared  by 
DRI/McGraw-Hill  measured  the  effect  of  balancing  the  federal  budget  by  the  year  2002. [2002. [8]  The  study  is  based 
on  the  Balanced  Budget  Act  (H.R.  2491),  which  would  result  in  a  balanced  budget  in  the  year  2002.  DRI  estimates 
that  the  30  year  Treasury  bond  yield  would  be  270  basis  points  lower  under  the  Balanced  Budget  Act.  This  would 
result  in  fixed  mortgage  rates  which  are  2.7  percentage  points  below  what  they  othenwise  would  be.  Annual 
savings  for  a  $  50,000  mortgage  would  exceed  $  1000.  Housing  starts  would  rise  by  65,000.  The  seven  year 
accumulated  Gross  Domestic  Product  in  constant  1987  dollars  exceeds  the  baseline  more  than  $  200  billion. 

The  Heritage  Foundation  published  a  paper  by  two  economists  who  used  the  Laurence  H.  Meyer  and  Associates 
macroeconomic  model  to  project  the  effects  of  the  balanced  budget  plan  as  passed  by  the  Congress. [Congress. [9] 
They  concluded  that  a  balanced  budget  would  yield  an  additional  $  32.1  billion  in  real  disposable  income  over  the 
period  1995  through  2002.  Over  the  same  period  there  would  be  an  additional  $  66.2  billion  in  consumption 
expenditures,  an  additional  $  88.2  billion  in  real  non-residential  fixed  investment,  and  an  additional  103,700  housing 
starts. 

The  International  Monetary  Fund  estimated  that  a  balanced  federal  budget  would  have  reduced  interest  rates  in  the 
United  States  on  U.S.  Treasury  bills  by  more  than  two  percentage  points  in  1984. [Treasury  bills  by  more  than  two 
percentage  points  in  1984. [10]  Federal  Reserve  Board  Chairman  Alan  Greenspan  has  estimated  that  balancing  the 
federal  budget  could  lower  interest  rates  by  a  like  amount.  The  Congressional  Budget  Office  estimates  a  balanced 
budget  would  lower  interest  rates  by  about  1.2  percentage  points,  and  would  increase  GDP  in  the  year  2002  by  half 
a  percentage  point,  or  nearly  $  50  billion. [billion. [1 1]  [[8]  op  cit.  [[9]  "What  a  Balanced  Federal  Budget  with  Tax  Cuts 
Would  Mean  to  the  Economy,"  William  Beach  and  John  Barry,  The  Heritage  Foundation,  Washington  D.C.  20002, 
November  14,  1995.  [[10]  Fiscal  Deficits  and  Interest  Rates  in  the  United  States:  An  Empirical  Analysis,  19601984, 
Vito  Tanzi,  International  Monetary  Fund,  Staff  Papers,  December  1985.  [[11]  "The  Economic  and  Budget  Outlook: 
December  1995  Update,"  Congressional  Budget  Office,  Washington  D.C., 

While  the  exact  increase  in  GDP  over  a  seven  year  period  cannot,  of  course,  be  estimated  with  a  great  degree  of 
certainty,  what  is  certain  is  that  GDP,  wages,  and  personal  income  will  all  be  higher  than  they  would  otherwise  be. 
To  quote  a  recent  Congressional  Research  Service  report,  "As  displacement  (by  government  borrowing)  of  capital 
formation  continues  over  the  years,  it  is  having  more  sizeable  restraining  effects  on  private-sector  output  levels, 
productivity,  and  living  standards. "[productivity,  and  living  standards. "[12] 

SECTION  2:  THE  LEGAL  ISSUES  SURROUNDING  THE  DISINVESTMENT  OF  THE  CIVIL  SERVICE 
RETIREMENT  FUND 

Introduction 

On  November  15,  1995,  the  Secretary  of  the  Treasury  ("Secretary")  declared  a  "debt  issuance  suspension  period" 
and  disinvested  the  Civil  Service  Retirement  and  Disability  Trust  Fund  ("CSRDF"  or  "the  Fund")  of  $  of  $  39.8  billion 
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("the  disinvestment"). [of  $  of  $  39.8  billion  ("the  disinvestment"). [13]  This  was  done  to  allow  the  Treasury  was  to 
make  a  sizeable  debt  interest  payment  due  that  day.[day.[14]  It  accomplished  this  by  replacing  government 
securities  known  as  Treasury  "specials"  with  non-interest  bearing  lOUs. [known  as  Treasury  "specials"  with  non¬ 
interest  bearing  IOUs.[15]  The  effect  of  this  was  to  lower  the  amount  of  debt  that  counts  toward  the  federal  debt 
ceiling  imposed  by  Congress.  Therefore,  it  was  able  to  issue  new,  marketable  debt.[issue  new,  marketable 
debt.  [16] 

This  had  three  effects.  First,  it  restored  the  debt  level  to  where  it  has  previously  been.  Second,  it  put  $  39.8  billion 
in  the  Treasury's  cash  account.  Finally,  it  will  ultimately  increase  the  debt  of  the  United  States  because  these  lOUs 
must  be  replaced  with  the  Treasury  specials  as  soon  as  the  Treasury  can  again  issue  new  debt.[debt.[17]  As  a 
result,  it  now  appears  that  Treasury  will  have  enough  cash  to  last  through  mid-March. [cash  to  last  through  mid- 
March. [18]  Flowever,  Secretary  Rubin  has  stated  that  he  does  not  have  any  further  options  than  those  he  has  taken 
that  would  extend  Treasury's  ability  to  continue  paying  bills  past  that  date.  Fie  also  announced  that  he  was 
extending  the  debt  issuance  suspension  period  from  12  to  14  months,  and  thus  taking  an  additional  $  additional  $ 
6.4  billion. [additional  $  additional  $  6.4  billion. [19]  [[12]  "The  Federal  Debt:  Who  Bears  Its  Burdens?",  Wm.  Cox, 
Congressional  Research  Service,  10-25-95,  EB92049,  p  8.  [[13]  Flumbled  Prophet,  Economist,  Nov.  18,  1995,  The 
Secretary  also  disinvested  approximately  $  18  billion  from  the  Government  Thrift  Fund.  The  Role  of  Federal 
Retirement  Funds  in  Financing  Federal  Spending  During  the  Debt  Issuance  Suspension  Period,  CRS  Memorandum 
from  Carolyn  Merck,  December  27,  1995  ("Merck"),  1.  [[14]  Joint  Economic  Committee,  The  Sky  is  Falling  1  (rev. 
ed.  November  27,  1995)  (unpublished  manuscript).  [[15]  In  reality,  this  is  done  by  changing  entries  in  a 
computerized  ledger.  Physical  paper  is  no  longer  used  to  represent  obligations  of  this  nature.  [[16]  Merck,  supra 
note  1.  [[17]  5  U.S.C.  8348  0)  (3)  (1986).  [[18]  This  extension  of  the  "drop  dead"  date  was  made  possible  by  the 
passage  of  legislation  enabling  the  Treasury  temporary  "off  the  books"  borrowing  power  equal  to  one  payment  of 
Social  Security  obligations.  Secretary  Rubin  has  testified  that  his  actions  of  November  15th  disinvesting  the 
CSRDF  as  well  as  the  G-fund  would  allow  Treasury  to  operate  until  late  December.  Fie  under-invested  a  $  14.5 
billion  payment  into  the  CSRDF  on  December  29,  which  allowed  Treasury  to  operate  through  the  end  of  January 
and  possibly  into  early  February.  Statement  of  Treasury  Secretary  Robert  E.  Rubin  Before  the  House  Committee 
on  Banking  and  Financial  Services  (December  13,  1995)  6-7  (available  from  the  committee). 

A  number  of  legal  opinions  have  been  released  regarding  various  issues  surrounding  Secretary  Rubin's 
disinvestment  of  the  trust  funds. [funds. [20]  Because  there  are  no  regulations  or  cases  directly  on  point,  the  legal 
issues  are  mostly  statutory.  [[19]  Letter  from  Secretary  Rubin  to  Speaker  Gingrich  (January  21 , 1996). 

Some  of  the  documents  whose  conclusions  are  summarized  include: 

Memorandum  from  Edward  S.  Knight,  Treasury  Department  General  Counsel,  to  Secretary  Rubin  dated  November 
15,  1995,  "Certain  Authorities  of  the  Secretary  of  the  Treasury  respecting  the  Civil  Service  Retirement  and  Disability 
Fund"  ("Knight"). 

Memorandum  from  Walter  Dellinger,  Assistant  Attorney  General  -  Office  of  Legal  Counsel  ("OLC"),  to  Edward  S. 
Knight  dated  November  10,  1995,  "The  Secretary  of  the  Treasury's  Authority  With  Respect  to  the  Civil  Service 
Retirement  and  Disability  Fund"  ("Dellinger"). 

Memorandum  from  the  Joint  Economic  Committee,  "Secretary  Rubin's  Misuse  of  Federal  Pension  Funds  to  Avoid 
the  U.S.  Debt  Limit,"  ("JEC").  "Authority  to  Tap  Trust  Funds  and  Establish  Payment  Priorities  if  the  Debt  Limit  is  Not 
Increased",  CRS  Report  95-1109  A.  Nicola,  Thomas  J.  and  Rosenberg,  Morton,  November  9,  1995.  ("Nicola  et  al."). 
[[20]  In  addition.  House  Ways  and  Means  Committee  Chairman  Archer  has  sent  a  letter  to  Secretary  Rubin 
questioning  the  Treasury's  authority  in  this  matter  and  warning  of  a  potential  constitutional  crisis.  Wall  St.  J.,  Dec. 
27,  1995,  at  40. 

Discussion 

The  Constitution  grants  to  Congress  the  power  to  borrow  money  on  the  credit  of  the  United  States. [the  credit  of  the 
United  States. [21]  As  a  result  the  executive  branch's  authority  to  borrow  money  is  defined  by  Congress  through 


TRUST  FUNDS 


statute.[statute.[22]  Until  1917,  this  power  was  granted  on  a  loan  by  loan  basis.  Congress  authorized  individual 
amounts  to  be  borrowed,  and  set  the  terms  by  statute.  The  executive  had  no  ability  to  borrow  on  its  own.  In  1917, 
due  to  the  financial  exigencies  created  by  World  War  I, [I, [23]  Congress  passed  the  First  Liberty  Bond  Act.  This  was 
amended  that  same  year  in  the  Second  Liberty  Bond  Act,  which  established  a  ceiling  on  how  much  the  executive 
branch  could  borrow  while  leaving  the  details  to  the  executive. [the  details  to  the  executive. [24]  Today,  the  Congress 
attempts  to  control  the  national  debt  by  establishing  legal  ceilings  on  the  borrowing  authority. [borrowing 
authority.[25] 

In  order  to  alleviate  the  burden  of  the  debt  ceiling,  the  House  of  Representatives  enacted  House  Rule  XLIX,  the  so- 
called  "Gephardt  Rule."  Under  the  Gephardt  Rule,  when  Congress  enacts  a  budget  resolution  that  requires  raising 
the  debt  ceiling,  the  House  automatically  passes  a  joint  resolution  doing  so  by  the  needed  amount.  This  avoids  a 
separate  vote  on  the  debt  ceiling  by  a  legislative  technicality.  The  104th  Congress  suspended  the  Gephardt  Rule 
through  fiscal  year  1996  and  passed  a  "sense  of  the  House"  statement  in  the  FY  1996  budget  resolution, 
H. Con. Res.  67,  which  also  calls  for  its  permanent  repeal.  Several  bills  which  would  accomplish  the  latter  are 
pending. [pending. [26] 

The  sentiment  in  Congress  favors  retention  of  the  debt  ceiling  as  a  tool  to  limit  spending  and  borrowing.  The 
current  situation  arises  because  of  certain  actions  taken  by  the  executive  branch  in  regard  to  certain  federal 
government  trust  funds  established  to  pay  pensions  to  federal  employees.  [[21]  "The  Congress  shall  have  the 
power  To  borrow  Money  on  the  Credit  of  the  United  States,"  U.S.  Const,  art.  I,  8,  cl.  2.  [[22]  The  current  executive 
borrowing  authority  resides  at  31  U.S.C.  3101-3112.  [[23]  "The  law  was  initially  adopted  to  facilitate  wartime 
planning  and  execution  and  to  accommodate  the  Treasury's  need  for  flexibility  in  financing  growing  Government 
activities,"  The  Debt  Limit,  CRS  Report  #IB93054,  1 .  [[24]  supra,  note  1 1 .  25  This  amount  is  currently  set  at  $  [  25] 
This  amount  is  currently  set  at  $  [25]  This  amount  is  currently  set  at  $  4,900,000,000,000.  31  U.S.  C.  3101  (b) 
reads: 

The  face  amount  of  obligations  issued  under  this  chapter  and  the  face  amount  of  obligations  whose  principal  and 
interest  are  guaranteed  by  the  United  States  Government  (except  guaranteed  obligations  held  by  the  Secretary  of 
the  Treasury)  may  not  be  more  than  $  4,900,000,000,000  outstanding  at  one  time,  subject  to  changes  periodically 
made  in  that  amount  as  provided  by  law  through  the  congressional  budget  process  described  in  Rule  XLIX  of  the 
Rules  of  the  House  of  Representatives  or  otherwise. 

The  Secretary's  authority  over  the  CSRDF 

Under  normal  circumstances,  the  Secretary  is  required  to  invest  funds  not  "immediately  required  for  payments  from 
the  fund"  in  non-  marketable,  interest-bearing  securities  of  the  United  States."  The  amounts  invested  count  against 
the  federal  debt  limit  imposed  by  Congress. [Congress. [28]  However,  a  1986  amendment  explicitly  authorizes  the 
Secretary  to  disinvest  the  CSRDF  in  limited  amounts  and  circumstances. [circumstances. [29]  This  statute  provides 
that  he  may  disinvest  if  he  determines  that  a  "debt  issuance  suspension  period"  ("the  period")  occurs.[occurs.[30]  A 
debt  issuance  suspension  period  is  defined  as: 

any  period  for  which  the  Secretary  of  the  Treasury  determines  for  purposes  of  this  subsection  that  the  issuance  of 
obligations  of  the  United  States  may  not  be  made  without  exceeding  the  public  debt  limit.[limit.[31] 

The  amount  available  to  disinvest  is  limited  to: 

to  the  extent  necessary  to  obtain  any  amount  of  funds  not  exceeding  the  amount  equal  to  the  total  amount  of 
payments  authorized  to  be  made  from  the  Fund  under  the  provisions  of  this  subchapter  or  chapter  84  of  this  title  or 
related  provisions  of  law  during  such  period. [period. [32] 

Currently,  benefits  being  paid  out  by  the  CSRDF  equals  $  3.2  billion  per  month. [billion  per  month. [33]  The  Secretary 
made  an  initial  determination  that  the  period  would  last  one  year.[that  the  period  would  last  one  year.[34]  Thus,  he 
obtained  approximately  $  39  billion  in  extra  borrowing  authority  under  this  statute.  This  was  done  to  avoid 
defaulting  on  bond  principal  and  interest  payments  due  on  November  15th  and  16th. [interest  payments  due  on 
November  15th  and  16th. [35]  However,  by  doing  so,  several  questions  have  been  raised  about  the  propriety  of  the 
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length  of  the  period  (which  determines  the  amount  which  can  be  disinvested)  and  the  uses  to  which  the  disinvested 
funds  may  be  put. 

The  purpose  of  the  1986  amendment  was  to  protect  the  CSRDF  rather  than  to  give  the  Secretary  powers  to  fund 
the  government  in  case  the  debt  limit  was  reached.  After  the  period  is  over,  the  Secretary  must  reinvest  all  funds 
and  take  whatever  steps  needed  to  make  the  fund  whole  as  if  it  had  never  been  disinvested  or  underinvested.  The 
1986  amendments,  according  to  OLC,  were  in  anticipation  "that  the  CSRDF  might  incur  financial  losses  as  a  result 
of  actions  taken  by  the  Secretary  during  a  debt  limit  crisis. "[Secretary  during  a  debt  limit  crisis. "[36]  Its  purpose  was 
to  "mitigate  those  losses  and  ensure  that,  after  the  expiration  of  the  debt  limit  crisis,  the  Fund  would  be  placed  in 
the  financial  position  it  would  have  been  in  had  the  actions  taken  by  the  Secretary  not  occurred. "[occurred. "[37] 
[[26]  See,  e.g.,  H.  Res.  138,  104th  Cong.,  1st  Sess.  (1995)  (introduced  by  Rep.  Smith  (R-MI)),  FI.  Res.  28,  104th 
Cong.,  1st  Sess.  (1995)  (Introduced  by  Rep.  Steams  (R-FL))  and  FI.R.  215,  104th  Cong.,  1st  Sess.  (1995) 
(introduced  by  Rep.  Crapo  (R-ID)).  [[27]  5  U.S.C.  8348(c).  [[28]  5  U.S.C.  8348  (d).  [[29]  5  U.  S.C.  8348  (k).  On 
December  14,  1995,  the  House  passed  H.R.  2621  which  would  explicitly  prohibit  the  Secretary  from  underinvesting 
or  disinvesting  any  government  trust  fund  for  purposes  of  artificially  altering  the  level  of  debt  counted  towards  the 
debt  limit.  [[30]  Id.  [[31]  5  U.S.  C.  8348  0)  (5)  (B).  [[32]  5  U.S.C.  8348  (k)  (2).  [[33]  Dellinger  at  2.  [[34]  Factual 
Determination  o  the  Secretary,  November  15,  1995.  Also,  see.  Letter  from  Robert  E.  Rubin  to  Rep.  Jim  Saxton 
(November  22,  1995).  [[35]  The  administration  has  adopted  a  broad  definition  of  "default."  It  seems  to  interpret  any 
delay  of  any  payment  due  any  payee  as  constituting  a  default.  Treasury  Undersecretary  John  Hawke  has  argued 
against  prioritizing  payments  on  such  grounds.  "Prioritization  is  simply  another  term  for  default."  Hawke,  Debt-  limit 
Brinksmanship  Threatens  America's  Economy,  Insight,  Nov.  6,  1995,  at  18-19.  Treasury  Secretary  Rubin  has 
asserted  that  such  would  be  unprecedented.  Ibid.  However,  this  is  not  the  case.  During  the  1950's  the 
government  was  forced  due  to  the  lengthier  congressional  recesses  to  delay  payments  due  and  owing  to  defense 
contractors  for  work  in  progress.  Robinson,  The  National  Debt  Ceiling:  An  Experiment  in  Fiscal  Policy,  41  (1959). 
Such  actions  would  constitute  a  "default"  under  the  current  definition  apparently  adopted  by  the  Treasury.  [[36] 
Dellinger  at  4.  [[37]  Ibid. 

The  Nature  of  the  Period 

Several  issues  arise  regarding  the  length  of  the  debt  limit  suspension  period.  The  first  goes  to  the  nature  of  the 
period.  Is  it  something  that  the  Secretary  declares  Is  in  existence  during  which  he  may  disinvest  an  amount  equal 
to  payments  as  they  become  due  (a  contemporary  period)?  Or  may  he  project  that  the  period  will  exist  for  a  certain 
length  of  time  and  immediately  disinvest  all  payments  which  would  occur  during  the  period  (a  projected  period)? 

To  use  an  example,  suppose  that  the  conditions  for  a  debt  issuance  suspension  period  occurred  between  March  1 
and  July  1 .  Would  the  Secretary  be  able  to  only  disinvest  payments  of  $  3.2  billion  as  they  came  due  until  the  period 
ended?  Or  would  he  be  able  to  predict  on  March  1  how  long  the  period  would  last  and  disinvest  all  payments 
scheduled  to  be  made  during  the  projected  period  on  March  1  ? 

The  Administration  has  taken  the  latter  position.  Secretary  Rubin  apparently  asked  his  counsel  to  analyze  the 
legality  of  a  one  year  debt  suspension  period  and  whether  he  could  disinvest  a  full  year's  worth  of  payments 
immediately. [year's  worth  of  payments  immediately.[38]  He  then  proceeded  to  do  so. [so. [39]  CRS  has  Indicated 
that  the  amount  of  redemption  is  not  limited  to  one  month's  payments  "since  the  Secretary  is  authorized  to 
determine  the  'debt  issuance  suspension  period'  during  which  sales  and  redemption  are  to  be  made.''[redemption 
are  to  be  made. "[40] 

OLC  shares  this  conclusion.  It  does  acknowledge,  however,  that: 

It  could  be  argued  that  the  term  "debt  Issuance  suspension  period"  cannot  properly  refer  to  a  specific  period  of  time 
set  by  the  Secretary  based  on  his  reasonable  assessment  of  when,  after  being  prevented  on  account  of  the  debt 
limit  from  issuing  obligations  of  the  United  States,  Treasury  will  be  able  to  issue  those  obligations,  but  must, 
instead,  refer  to  that  length  of  time  that  follows  the  Secretary's  initial  determination  of  his  inability  to  issue 
obligations  of  the  United  States  during  which  the  conditions  that  gave  rise  to  the  determination  remained  in 
effect.[rise  to  the  determination  remained  in  effect.[41]  [[38]  Knight  at  1 .  [[39]  Merck,  supra,  note  1 .  At  a  hearing  held 
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by  the  House  Banking  and  Financial  Services  Committee  on  December  13, 1995,  Secretary  Rubin  indicated  that  his 
counsel  had  advised  him  that  a  period  of  14  months  would  have  been  reasonable.  Notably,  this  is  the  length  of 
time  between  November  15th,  1995,  and  the  next  inauguration.  [[40]  Nicola  et.  al.  at  4.  [[41]  Dellinger  at  9. 

While  OLC  finds  this  theory  "plausible"  it  concludes  that  the  interpretation  allowing  the  Secretary  to  project  the 
period's  length  forward  in  time  "is  more  consistent  with  the  statute's  text  and  structure. [structure. [42]  Further,  even  if 
it  is  ambiguous,  OLC  notes.  Treasury  is  free  to  interpret  it  freely  under  the  doctrine  of  Chevron  v.  National 
Resources  Defense  Council. [National  Resources  Defense  Council. [43] 

Two  former  Attorneys  General  have  concluded  that  what  OLC  terms  the  "alternative"  interpretation  is,  in  fact,  the 
proper  one.  In  a  joint  letter  to  the  House  Speaker  and  Senate  Majority,  they  state  "The  statute  plainly  envisions  that 
the  Secretary  determine  when  a  'debt  issuance  suspension  period'  has  come  into  existence  and  then  authorizes  the 
Secretary  to  disinvest  the  amount  of  monthly  payments  as  long  as  the  period  lasts  and  as  the  payments  become 
due."  Further,  they  note  that  5  U.  S.C.  8348  "contemplates  that  disinvestment  occur  only  when  necessary  to  avoid 
exceeding  the  debt  limit."  Therefore,  they  conclude,  "Immediate  disinvestment  of  amounts  equal  to  aggregate  future 
payments  before  they  are  due  does  not  meet  this  standard. [future  payments  before  they  are  due  does  not  meet  this 
standard. [44] 

Although  the  statute  is  not  worded  clearly,  its  text,  structure  and  intent  militate  strongly  against  the  administration's 
reading,  which  would  render  the  CSRDF  governing  statute  illogical  and  subject  to  capricious  manipulation  by  the 
Secretary  contrary  to  the  cannons  of  statutory  construction. [statutory  construction. [45]  First,  it  makes  sense  to  limit 
the  Secretary's  discretion  in  the  context  of  a  contemporary  rather  than  a  projected  period.  The  Secretary  is  in  a 
perfect  position  to  judge  his  capacity  to  issue  new  debt  without  violating  the  limit.  He  knows  the  cash  on  hand  and 
the  current  financial  needs  of  the  Treasury.  This  makes  him  the  ideal  government  official  to  determine  whether 
"issuance  of  obligations  of  the  United  States  may  not  be  made  without  exceeding  the  public  debt  limit"  at  any  given 
time.  However,  when  he  adopts  a  projected  period,  he  is  predicting  what  Congress  and  the  President  will  do  in 
regards  to  raising  the  debt  ceiling.  [[42]  Dellinger  at  9.  [[43]  467  U.S.  837  (1984).  Chevron  requires  that  courts 
reviewing  executive  action  give  deference  to  an  agency's  statutory  interpretation.  This  must  be  distinguished  from 
the  underlying  analysis  of  whether  the  agency  has  acted  in  accord  with  the  law.  Arguably,  an  agency  should 
interpret  the  law  objectively  as  best  it  can  rather  than  pose  the  question,  "what  can  we  get  away  with  in  the  courts?" 
[[44]  Letter  from  former  Attorneys  General  William  Barr  and  Edwin  Meese  to  Speaker  Newt  Gingrich  and  Senate 
Majority  Leader  Bob  Dole  (December  19,  1995)  (emphasis  added).  [[45]  "Legislative  enactments  should  be  never 
be  construed  as  establishing  statutory  schemes  that  are  illogical,  unjust  or  capricious"  Bechtel  Construction  v. 
United  Brotherhood  of  Carpenters,  812  F.2d  1220, 1225  (9th  Cir.  1987). 

However,  he  enjoys  no  advantage  when  making  this  decision  vis  a  vis  other  observers.  Worse,  his  position  as  the 
nation's  chief  financial  officer  creates  a  conflict  of  interest  in  making  any  prediction  in  this  regard.  Because  his  role 
requires  that  the  Secretary  pay  the  obligations  of  the  United  States  in  a  timely  manner,  he  has  an  incentive  to 
engage  in  creative  analysis.  Therefore,  given  that  the  Secretary  has  an  institutional  advantage  in  determining  a 
contemporary  but  a  disadvantage  in  determining  a  projected  period,  it  is  to  be  inferred  that  the  contemporary  period 
is  the  correct  one. 

Further,  the  amounts  of  future  payments  from  the  CSRDF,  while  predictable,  cannot  be  determined  with  absolute 
precision.  Therefore,  the  Secretary  is  forced,  by  the  administration's  interpretation,  to  estimate  future  payments. 
This  requirement,  which  cannot  be  made  with  precision,  casts  further  doubts  on  the  administration's  interpretation 
of  5  U.  S.C.  8348. 

Next,  the  purpose  of  5  U.S.  C.  8348  is  useful  to  determine  the  meaning  of  a  period.  The  "purpose  of  a  statutory 
provision  is  the  best  test  of  the  meaning  of  the  words  chosen."  Cawley  v.  United  States.[States.[46j  The  legislative 
history  of  5  U.S.C.  8348  makes  clear  that  the  protection  of  the  CSRDF,  and  not  the  financing  of  the  government 
during  a  debt  ceiling  impasse,  was  the  goal  of  the  section.  In  order  to  appreciate  the  need  for  8348,  a  brief 
background  on  the  debt  ceiling  impasse  of  1985  is  necessary. 
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In  1985,  there  was  a  similar  impasse  between  House  Democrats  and  a  Republican  White  House.  Treasury,  in 
anticipation  of  having  its  borrowing  ability  curtailed  by  an  approaching  debt  ceiling,  began  to  take  "extraordinary 
measures."  When  it  actually  ran  up  against  the  limit,  the  Treasury  underinvested  the  CSRDF  to  avoid  going  over 
the  debt  limit.  Further,  it  limited  its  disinvestment  to  amounts  needed  to  make  current  payments  to  beneficiaries. [to 
make  current  payments  to  beneficiaries. [47]  Unlike  other  trust  funds,  the  CSRDF  did  not  have  the  statutory 
provision  allowing  disinvestment  for  the  purpose  of  paying  beneficiaries  at  the  time.[disinvestment  for  the  purpose 
of  paying  beneficiaries  at  the  time. [48]  Therefore,  there  were  no  provisions  for  reinvesting  the  fund  and  restoring 
lost  interest.  To  ensure  that  the  CSRDF  would  not  lose  interest  in  the  future  from  similar  activities.  Senator  Slade 
Gorton  introduced  an  amendment  on  the  Senate  floor  containing  explicit  provisions  for  disinvestment.  At  that  time 
he  stated: 

I  would  like  to  address  the  provision  regarding  the  disinvestment  of  the  Social  Security  and  civil  service  retirement 
funds.  Time  and  time  again  retirees  in  my  State  have  expressed  fear  over  the  fact  that  money  could  be  borrowed 
from  the  trust  funds,  get  used  for  other  programs  and  never  be  repaid.  I  believe  this  amendment  will  absolve  these 
fears  because  it  lays  everything  out  in  black  and  white  and  guarantees  that  if  there  is  ever  a  need  to  borrow  from 
the  trust  fund,  that  the  money  borrowed  will  be  repaid  in  full  -  with  interest.[that  the  money  borrowed  will  be  repaid  in 
full  -  with  interest.[49] 

The  record  contains  other,  similar,  statements.  Especially  interesting  was  then  Senator  Albert  Gore's: 

Like  the  Social  Security  trust  fund,  the  civil  service  retirement  and  disability  fund  is  a  dedicated  trust  fund  and  as 
such,  its  assets  may  only  be  used  to  provide  benefits  to  civil  service  retirees. [may  only  be  used  to  provide  benefits 
to  civil  service  retirees. [50] 

If  the  administration's  reading  is  correct,  it  would  allow  the  immediate  emptying  of  the  CSRDF  if  the  Secretary  was 
willing  to  project  a  period  of  sufficient  length.  However,  from  the  hearing  and  floor  statements,  it  is  evident  that  the 
protection  of  the  CSRDF  was  the  goal  of  8348.  Nowhere  In  the  legislative  history  is  it  suggested  othenwise.  Given 
the  legislative  intent  of  the  section,  the  administration's  reading  of  8348  is  outside  the  range  of  permissible 
administrative  interpretations.  [[46]  272  F.2d  443,  445  (2nd  Cir.  1959)  (opinion  of  Judge  Learned  Hand),  cited  with 
approval  in,  U.S.  v.  Bacto-Unidisk,  394  U.S.  784,  799  (1968)  fn.  18.  Executive  branch  decisions  made  pursuant  to 
statute  must  be  exercised  "consistently  with  the  structure  and  purposes  of  the  statute  that  delegates  the  power." 
Chamber  of  Commerce  v.  Reich,  -  F.3d  (D.C.  Cir.  1996),  1996  WL  39538,  *8.  "According  to  a  centuries-old  rule  of 
interpretation,  an  enactment  is  to  be  construed  in  light  of  the  evil  it  was  designed  to  remedy,  and  the  rule  has  often 
been  applied  by  federal  courts."  R.  Berger,  Federalism:  The  Founders  Design  128  (1987).  [[47]  The  Civil  Service 
Retirement  Trust  Fund:-  Hearing  Before  the  Subcomm.  on  Compensation  and  Employee  Benefits,  99th  Cong.,  1st 
Sess.  1  (1985)  [1  (1985)  [hereinafter  Hearings]  (statement  of  Rep.  Rose  Mary  Oakar).  [[42]  Id.,  at  10. 

The  Length  of  the  Period 

Next,  if  the  Secretary  has  acted  properly  in  projecting  a  period  and  disinvesting  all  payments  due  during  that  period, 
what  limits  exist  on  the  projected  period? 

The  Administration  concedes  that  the  Secretary's  determination  must  be  "reasonable. [must  be  "reasonable. [51]  The 
Justice  Department  characterizes  the  Secretary's  discretion  as  "broad"  but  "not  unlimited. [Secretary's  discretion  as 
"broad"  but  "not  unlimited. [52]  [[49]  Cong.  Rec.  S24903  (daily  ed.  September  19,  1986)  (statement  of  Senator 
Gorton).  [[50]  Cong.  Rec.  S  18732-3  (daily  ed.  September  19,  1986)  (statement  of  Senator  Gore).  [[51]  See 
Chevron  at  844.  Also,  see,  American  Telephone  and  Telegraph  v.  U.S.,  299  U.S. 232,235-237  (1936),  and 
Batterton  v.  Francis,  432  U.S.  416,  424-426  (1977).  [[52]  Dellinger  at  2.  There  is  no  source  of  guidance  other  than 
the  statute  regarding  the  method  of  determining  the  length  of  the  period.  Therefore,  OLC  concludes  that  there  is  no 
public  notice  and  comment  period  necessary.  However,  the  Secretary  must  base  his  decision  on  a  "factual 
record. "[record. "[53]  OLC  concludes  that  because  the  setting  of  the  period  constitutes  agency  fact  finding,  it  is  to  be 
upheld  as  long  as  it  is  not  "arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise  not  in  accordance  of  law."[in 
accordance  of  law."[54]  Further,  Treasury  counsel  has  also  concluded  that  the  determination  must  be  fact  based." 
Therefore,  it  is  undisputed  that  the  Secretary  cannot  simply  use  whatever  length  of  time  will  provide  him  with 
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enough  cash  to  run  the  government.  Rather,  he  must  make  a  fact  based,  reasonable  and  good  faith,  or  non- 
arbitrary,  determination  of  how  long  the  period  will  run. 

Next,  what  factors  may  be  used  by  the  Secretary  in  making  a  factual  determination  of  the  period's  length? 

Treasury  Counsel  has  concluded  that  the  factors  used  are  left  to  the  discretion  of  the  Secretary. [the  discretion  of 
the  Secretary. [56]  Yet,  as  mentioned  above,  the  conclusion  must  be  "fact  based. "[conclusion  must  be  "fact 
based. "[57]  He  concludes  that  the  factors  the  Secretary  identified  he  would  use,  namely  1)  the  seriousness  of  the 
impasse  between  the  Congress  and  the  President  over  acceptable  terms  for  an  increase  in  the  public  debt  limit; 
and  2)  the  Secretary's  uncertainty  as  to  when  he  will  be  able  to  issue  obligations  of  the  United  States  without 
exceeding  the  public  debt  limit.[United  States  without  exceeding  the  public  debt  limit.[58]  OLC  has  opined  that  "it  is 
appropriate  for  the  Secretary  to  take  into  account  public  statements  made  by  Congressional  leaders  and  the 
President  concerning  their  willingness  to  take  the  steps  necessary  to  cause  an  increase  in  the  debt  limit.[increase  in 
the  debt  limit.[59] 

Assuming  that  these  factors  are  appropriate  to  use  in  setting  the  length  of  the  period,  it  must  next  be  asked  whether 
they  justify  the  year  length  set  by  the  Secretary.  Treasury  Counsel  concludes  that  they  do.  Regarding  the  first 
factor  ("seriousness  of  the  impasse"),  he  notes:  "Members  and  the  leaders  of  the  Congress  have  made  numerous 
unequivocal  public  statements  that  they  will  not  vote  in  favor  of  an  increase  in  the  current  public  debt  limit  unless 
the  President  agrees  to  certain  conditions,  and  that  a  debt  payment  default  by  the  United  States  is  acceptable  to 
them.  The  President  has  publicly  stated  that  the  conditions  imposed  by  those  members  of  Congress  are 
unacceptable  to  him. "[to  him. "[60] 

Regarding  the  second  factor  identified  by  the  Secretary  (when  he  will  be  able  to  issue  new  debt  obligations). 
Treasury  Counsel  concludes  again  that  the  Secretary  is  justified  in  setting  a  one  year  period.  This  is  because  there 
is  existing  a  "complex  and  fluid  situation,"  which  "could  continue  through  the  next  general  election."  Therefore, 
Treasury  Counsel  concludes,  "You  cannot  be  certain  that  you  will  be  able  to  issue  obligations  of  the  United  States 
during  the  period  that  begins  today  and  ends  12  months  from  today. .."[period  that  begins  today  and  ends  12 
months  from  today... "[61]  Although  Treasury  counsel  concedes  that  it  is  possible  that  the  period  could  last  less  than 
12  months,  the  legal  question  involved  is  "whether  it  is  reasonable  for  the  Secretary  to  conclude,  based  on  the 
information  available  to  him  today  and  the  factors  that  he  has  identified  as  being  relevant"  that  he  will  be  unable  to 
issue  debt  obligations  for  one  year.[obligations  for  one  year.[62]  [[53]  Dellinger  at  8.  [[54]  Dellinger  at  8,  citing  5  U.S. 
C.  706(2)(A).  [[55]  Knight  at  7-8.  [[56]  Knight  at  7.  [[57]  Knight  at  7-8.  [[58]  Knight  at  8.  [[59]  Dellinger  at  9.  Once 
again,  the  fact  that  the  Secretary  is  not  in  a  particularly  good  position  to  determine  this  is  evidence  that  the 
administration  has  misinterpreted  the  meaning  of  the  period  under  5  U.S.C.  8348.  [[60]  "Knight  at  8.  Specifically, 
Treasury  Counsel  notes  that  the  Debt  Limit  Coalition,  a  151  member  group  of  House  Members,  sent  a  letter  to  the 
President  stating,  "we  ...  will  not  vote  to  increase  the  debt  ceiling  until  legislation  is  enacted  ensuring  the 
government  is  on  a  true  glide  path  to  a  balanced  budget  by  2002  or  sooner,"  Letter  to  President  Clinton  (June  30, 
1995).  The  letter  was  drafted  by  Reps.  Chris  Shays  (R-CT),  Nick  Smith  (R-MI),  Jon  Christensen  (R-  NE)  and  Joe 
Scarborough  (R-FL).  [[61]  Knight  at  9.  The  statute,  however,  calls  for  a  determination  of  the  period  during  which 
cannot  issue  new  debt  without  exceeding  the  debt  limit,  not  the  period  during  which  he  is  unsure  whether  he  could. 
This  is  further  evidence  that  the  Secretary  failed  to  follow  the  letter  of  the  statute  and  that  his  determination  was  not 
made  in  compliance  with  it.  [[62]  Knight  at  9,  ffi.  22. 

There  are  several  problems  with  this  analysis.  First,  it  is  highly  misleading  to  represent  the  public  comments  of 
various  participants  in  the  budget  fight  as  being  a  complete  guide  to  how  long  it  will  be  before  the  debt  ceiling  is 
raised.  It  is  also  necessary  to  ask  how  long  other  debt  limit  crises  have  lasted.  The  longest  amount  of  time  during 
which  the  period  would  have  applied  in  recent  years  had  it  been  invoked  is  only  several  weeks."  Most,  however, 
have  only  lasted  a  few  days.  Given  the  real,  historical  record.  Secretary  Rubin's  determination  is  not  reasonable  as 
required. 

The  question  then  remains,  why  did  he  set  it  at  one  year?  The  answer  appears  that  this  was  the  length  of  time 
needed  to  produce  the  revenues  that  he  felt  were  necessary.[revenues  that  he  felt  were  necessary. [64]  It  is  too 
much  of  a  coincidence  to  believe  otherwise.  On  January  22,  1996,  the  Secretary  announced,  in  the  same  letter 
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where  he  discussed  his  current  cash  needs  and  requested  an  extension  of  the  debt  ceiling  from  Congress,  that  he 
was  going  to  extend  the  debt  issuance  suspension  period  from  12  to  14  months.  This  was  done  without  an 
explanation  of  why  he  feels  that  it  will  suddenly  take  14  months  rather  than  12  to  obtain  new  borrowing  authority. 
That  Secretary  Rubin  backed  into  his  one  year  determination  rather  than  made  it  based  on  objective  facts  is  now 
inescapable.  Therefore,  even  if  his  determination  met  the  reasonableness  test,  it  still  fails  Chevron's  requirement 
that  his  determination  not  be  arbitrary.  In  reality,  the  Secretary's  determination  fails  all  of  the  requirements  outlined 
by  his  own  counsel.  [[63]  There  may  have  been  longer  such  periods,  especially  in  the  1950s.  However,  this 
appears  to  be  due  mainly  to  the  fact  that  Congress  took  substantially  longer  recesses  during  the  session  than  they 
do  now  and  would  not  always  raise  the  debt  ceiling  before  they  left.  [[64]  The  Secretary  maintains  that  he  was 
unsure  that  there  would  be  an  increase  in  the  debt  ceiling  for  a  year.  Merck  at  4,  fn.  3. 

Use  of  the  Disinvested  Funds 

Questions  have  been  raised  about  whether  the  proceeds  of  CSRDF  disinvestment  may  be  used  for  general  fund 
purposes  or  for  payments  to  fund  beneficiaries  only.  The  Joint  Economic  Committee  has  argued  that  the  latter  is 
the  case.  Its  argument  rests  on  the  legislative  history  of  5  U.S.C.  8348  (k). 

Although  no  language  specifically  binds  the  Secretary  in  such  a  manner,  JEC  notes  that  the  original  language  in  the 
Senate  did  contain  such  a  restraint.  However,  this  language  was  removed  in  conference  committee.  Rather  than 
being  evidence  that  this  indicated  an  intent  to  allow  the  general  use  of  the  disinvested  funds,  JEC  concludes  that 
there  was  a  different  motive  for  the  removal  of  the  restrictive  language: 

Since  the  Federal  Reserve  system  could  not  distinguish  which  payments  are  for  civil  service  benefits,  the  best  way 
to  ensure  the  disinvested  funds  were  limited  to  civil  service  benefits  was  to  limit  the  amount  of  disinvested  funds  to 
the  total  needed  during  the  debt  suspension  period. [suspension  period. [65] 

Further,  former  Treasury  Department  Deputy  Assistant  Secretary  Robert  Zoellick  has  observed  that  the  use  of  trust 
fund  assets  to  pay  general  treasury  obligations  "undermine[general  treasury  obligations  "undermine[s]  the  meaning 
of  trust  funds  and  the  purpose  of  the  debt  limit."[and  the  purpose  of  the  debt  limit."[66]  CRS  has  opined  that  the 
disinvested  funds  are  not  so  restricted 

It  may  be  noted  that  the  purpose  for  which  the  proceeds  of  sales  or  redemptions  are  to  be  utilized  is  not  specifically 
limited  to  payment  of  benefits  due  under  the  program.  This  is  underlined  by  the  last  sentence  of  the  subsection 
which  allows  sales  or  redemptions  even  if  there  are  sufficient  funds  available  at  the  time  of  the  sales  to  timely  pay 
benefits. [timely  pay  benefits. [67] 

Not  surprisingly,  the  administration  has  taken  the  same  position: 

When  sufficient  uninvested  cash  exists  in  the  CSRDF  to  pay  benefits,  the  Secretary  may  use  debt  issuance 
capacity  freed  up  by  his  redemption  of  Fund  investment  assets  to  increase,  through  the  issuance  of  obligations  of 
the  United  States,  the  amount  of  cash  available  in  Treasury's  general  cash  account.[Treasury's  general  cash 
account.  [68] 

And: 

Any  debt  issuance  capacity  under  the  public  debt  limit  that  would  be  made  available  from  such  redemptions  may  be 
used  to  issue  new  debt  obligations  of  the  United  States  to  obtain  additional  funds  for  the  Treasury's  cash 
account. [Treasury's  cash  account.[69]  [[65]  JEC  at  8.  [[66]  Statement  of  Robert  Zoellick  Before  the  House 
Committee  on  Banking  and  Financial  Services  (December  13,  1995)  11  (available  from  the  committee)  [[67]  Nicola 
et.  al.  at  4.  [[68]  Dellinger  at  6.  [[69]  Knight  at  10. 

Other  Potential  Limits  on  the  Secretary's  Ability  to  Raise  Cash 

Most  who  have  examined  this  issue  have  concluded  that  the  debt  ceiling  itself  does  not  place  an  independent 
limitation  upon  the  Treasury  in  this  case.  Therefore,  assuming  that  the  Secretary  has  acted  legally  under  the 
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statute  governing  the  CSRDF,  the  fact  that  the  debt  limit  is  effectively  circumvented  is  irrelevant  for  legal  purposes. 
This  is  because  Congress  itself  has  created  this  "loophole"  in  5  U.S.C.  8348.  If  the  Secretary  has  acted  properly 
under  the  statute,  he  cannot  be  faulted  for  using  it.  In  effect  Congress  itself  has  done  the  disinvesting  because  it 
will  have  delegated  its  borrowing  authority  under  the  Constitution.  Therefore,  if  the  Secretary  acted  properly  under 
the  statute,  he  is  not  otherwise  bound  by  31  U.  S.C.  3  101  (b).[3  101  (b).[70]  [[70]  See  Dellinger  at  16,  and  Knight  at 
2.  JEC  has  issued  a  dissenting  opinion.  Because  it  believes  that  the  Secretary  may  only  use  the  funds  to  pay 
current  obligations  which  would  presumably  diminish  the  CSRDF's  liabilities,  the  effect  would  not  be  to  circumvent 
the  limit.  Therefore,  they  conclude  that  a  disinvestment  which  would  ultimately  require  under  existing  statutes  that 
the  debt  level  exceed  the  limit  is  a  violation  of  the  limit  itself  JEC  at  10.  OLC  also  argues  that  the  contingent  liability 
created  by  disinvestment  is  not  the  type  of  liability  taken  into  account  by  the  debt  ceiling.  Dellinger  at  16. 

Conclusions 

(1)  The  Secretary  is  empowered  to  disinvest  the  CSRDF  when  he  makes  a  reasonable,  fact  based  determination, 
that  he  is  unable  to  issue  obligations  of  the  United  States  without  exceeding  the  public  debt  limit. 

(2)  The  amount  of  money  that  he  may  disinvest  is  not  unlimited. 

(3)  The  Secretary's  power  to  disinvest  is  limited  to  the  amount  of  payments  due  from  the  CSRDF  during  the  period 
of  time  when  he  is  unable  to  issue  obligations  of  the  United  States  without  exceeding  the  public  debt  limit. 

(4)  The  debt  issuance  suspension  period  commenced  when  declared  by  the  Secretary  on  November  1 5, 1 995. 

(5)  The  debt  issuance  suspension  period  will  end  when  the  Secretary  makes  a  determination  that  he  can  once 
again  issue  obligations  of  the  United  States  without  exceeding  the  public  debt  limit  or  for  14  months  after  its 
commencement,  whichever  is  first. 

(6)  The  amount  available  for  disinvestment  is  limited  to  payments  only  as  they  come  due  and  payable. 

(7)  The  Secretary  could  reasonably  be  considered  allowed,  under  the  statute,  to  disinvest  $  3.2  billion  at  the 
beginning  of  every  month. 

(8)  By  disinvesting  in  excess  of  the  amounts  as  they  become  due  and  owing,  the  Secretary  has  exceeded  his 
authority  5  U.  S.C.  8348  (c)  and  (k). 

SECTION  III:  SECRETARY  RUBIN'S  RECENT  ACTIVITIES  REGARDING  THE  DEBT  CEILING 
Introduction 

After  weeks  of  histrionic  Administration  warnings  about  how  failure  to  raise  the  debt  limit  would  bring  default  and 
catastrophic  economic  consequences.  President  Clinton  chose  to  veto  a  temporary  debt  limit  increase  on 
November  13,  1995.  Failure  to  raise  the  debt  limit  would  not  have  triggered  default  because  the  Administration  had 
already  identified  available  means  of  managing  the  situation,  despite  its  repeated  public  warnings  to  the  contrary. 
The  Clinton  Administration  position  was  thus  revealed  as  an  attempt  to  mislead  Congress  and  the  public  based  on 
financial  assumptions  it  knew  to  be  false. 

As  veteran  political  correspondent  Donald  Lambro  observed  five  days  before  the  debt  limit  was  reached,  a  House 
JEC  staff  report  had  already  pointed  out  that,  the  "White  House  warnings  of  a  default  are  a  'charade.'  It  concluded 
the  president  has  plenty  of  authority  to  defer  or  slow  down  spending,  or  use  cash  assets  such  as  pension  fund 
reserves  to  meet  debt  payments."  This  report.  The  Clinton  Administration's  Debt  Limit  Charade,  went  on  to  point  out 
that  the  Administration  had  fostered  the  situation  by  failing  to  defer  or  rescind  unnecessary  discretionary  spending 
to  alleviate  the  situation.  The  report  also  emphasized  that  the  Administration's  default  ruse  was  a  distraction  from 
the  central  issue:  Republican  insistence  on  a  balanced  budget,  as  opposed  to  the  Clinton  Administration's 
preference  for  higher  deficit  spending  and  debt  accumulation. 
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Early  in  November  it  became  evident  that  the  White  House's  public  posture  was  stiffening  as  it  prepared  in  advance 
for  the  President's  veto  of  the  debt  limit  increase.  This  even  more  aggressive  attempt  to  heighten  the  crisis 
atmosphere  was  not  a  preparation  for  default,  as  it  may  have  appeared  to  some  at  the  time,  but  reflected  the 
determination  of  Administration  officials  to  maximize  partisan  political  advantage  from  the  fallout  and  confusion  of 
the  coming  veto. 

The  events  of  the  last  few  days  have  made  it  clear  that  the  Clinton  Administration  prepared  in  advance  to  veto  the 
debt  limit  and  Continuing  Resolution  (CR)  as  the  first  media  event  of  the  1996  election  campaign.  As  one  Clinton 
Administration  official  stated  on  the  front  page  of  the  New  York  Times,  "That's  his  re-election  campaign,"  an  aide 
said.  "He's  prepared  to  fight  all  winter  on  that  line."  This  statement  exposes  the  Clinton  Administration  strategy  to 
foster  and  sharpen  the  confrontation  over  the  veto  of  the  debt  limit  and  CR  legislation  to  kick-off  the  President's  re- 
election  effort,  and  keep  its  opponents  off  balance.  Initially  the  Administration  had  the  upper  hand  because  only  It 
knew  the  exact  timing  and  content  of  actions  to  be  taken  to  evade  the  debt  limit  --  after  distracting  public  opinion  for 
months  with  disinformation  about  default.  Once  the  focus  returned  to  the  central  issue  of  deficit  spending,  the 
Administration's  position  started  to  erode- 

Secretary  Rubin's  Raid  on  Retirement  Funds  Triggers  Armey/Saxton  Request 

On  November  15,  1995,  Treasury  Secretary  Robert  Rubin  announced  his  plan  to  disinvest  the  "G"  fund  of  the 
federal  employee  Thrift  plan,  and  the  Civil  Service  Retirement  and  Disability  Fund,  in  order  to  create  room  under  the 
debt  ceiling  for  issuance  of  new  debt.  This  circumvention  of  the  debt  limit  essentially  evades  a  constraint  rooted  in 
Article  I  of  the  Constitution  which  states:  "The  Congress  shall  have  Power ...  To  borrow  Money  on  the  credit  of  the 
United  States."  The  Secretary's  actions  permitted  the  issuance  of  over  $  60  billion  of  additional  debt,  enough  to 
finance  monthly  federal  deficits  through  January. 

In  response,  on  November  17,  House  Majority  Leader  Dick  Armey  and  JEC  Vice  Chairman  Jim  Saxton  sent 
Secretary  Rubin  a  letter  requesting  information  regarding  when  Treasury  staff  first  examined  the  financing  options 
presented  by  the  retirement  funds.  Inflammatory  public  statements  about  default  by  Secretary  Rubin,  White  House 
Chief  of  Staff  Leon  Panetta,  and  other  Clinton  Administration  figures  had  created  the  impression  that  the 
administration  was  pursuing  a  deliberate  attempt  to  disrupt  the  financial  markets  to  undermine  its  opponents. 

The  Administration  documents  received  under  this  request  suggest  that  plans  for  the  disinvestment  of  the 
retirement  funds  have  been  underway  at  least  since  June  27,  and  were  not  a  last  minute  decision.  In  other  words, 
the  accessibility  of  the  retirement  funds  had  already  been  identified  and  shared  with  "appropriate  officials"  in  the 
Executive  branch  well  before  prominent  Administration  officials  claimed  that  a  veto  of  the  debt  limit  would  lead  to 
default.  The  critical  document  signed  by  Secretary  Rubin  triggering  the  disinvestment  was  typed  without  a  date, 
which  was  only  filled  in  by  hand  on  the  15th  of  November. 

The  Clinton  Budget 

The  entire  controversy  over  the  debt  limit  arises  from  the  preference  of  the  Clinton  Administration  for  higher  deficit 
spending  and  debt  accumulation.  This  was  made  clear  in  the  detailed  budget  submission  made  by  President 
Clinton  last  February.  Only  after  the  Congress  acted  in  producing  balanced  budget  plans  did  Clinton  attempt  to 
cover  himself  by  releasing  a  sketchy  outline  of  what  he  called  a  10-year  balanced  budget  plan,  but  what  in  fact 
would  have  left  $  200  billion  deficits  according  to  the  Congressional  Budget  Office  (CBO).  A  review  of  the  official 
budget  submission  clearly  shows  how  unimportant  high  deficit  spending  is  to  the  Clinton  Administration. 

The  levels  of  deficit  spending  would  hardly  be  affected  under  the  official  February  Clinton  budget  submission.  As 
the  graph  below  shows,  the  Clinton  budget  recommended  deficits  growing  to  a  level  of  $  318  billion  by  2002,  with  $ 
2  trillion  added  to  the  national  debt  over  the  same  period. 

Deficit  Spending  Under  the  Congressional  Budget 

Resolution  vs.  Clinton  and  the  CBO  Baseline  [[DELETED  -  LINE  GRAPH] 
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The  official  February  budget  submission  is  a  useful  guide  to  what  the  Clinton  Administration  would  regard  as  an 
appropriate  level  of  deficit  spending  in  the  absence  of  a  public  relations  problem  created  by  congressional  actions 
to  balance  the  budget.  The  upward  trajectory  of  deficit  spending  under  President  Clinton's  recommendation  reflects 
the  low  priority  this  Administration  has  assigned  to  fiscal  responsibility. 

This  section  of  this  report  is  based  on  a  JEC  review  of  internal  Treasury  documents  regarding  what  the  Treasury 
describes  as  its  "debt  limit  strategy."  Many  of  the  documents  most  relevant  to  this  inquiry  were  heavily  censored 
(redacted)  in  an  attempt  to  withhold  damaging  information  from  Congress,  the  press,  and  the  public.  As  in  many 
other  cases  the  withholding  of  information  raises  serious  questions  about  what  the  Administration  is  attempting  to 
conceal.  The  JEC  inquiry  has  uncovered  Treasury  Department  documents  that  reflect  a  methodical  and 
coordinated  Administration  plan  for  a  budget  and  debt  limit  standoff  prepared  many  months  before  the  confrontation 
actually  occurred. 

The  budget  impasse  was  sparked  on  November  13,  1995  with  President  Clinton's  vetoes  of  continuing 
appropriations  resolutions  and  debt  limit  increase  legislation.  While  neither  veto  was  critical,  both  occurred  in  an 
atmosphere  of  crisis  generated  by  many  warnings  from  Administration  officials  that  a  government  default  with 
catastrophic  results  would  follow.  Indeed,  these  Administration  officials  had  carefully  nurtured  this  default  crisis  for 
many  weeks,  using  it  to  focus  attention  over  a  confrontation  with  Congress  that  might  otherwise  have  been 
forgotten. 

For  example,  according  to  a  September  13,  1995,  L.A.  Times  article.  Secretary  Rubin  "warned  that  a  fiscal  disaster 
could  occur  unless  the  debt  ceiling  is  raised  by  Nov.  15."  A  week  later  the  Sacramento  Bee  reported  that  Secretary 
Rubin  had  claimed  that  unless  the  debt  limit  was  raised,  a  default  could  result  and  "cause  profound  damage  to  our 
country."  White  House  chief  of  staff  Leon  Panetta  made  an  even  more  pointed  allegation  that  the  Republican 
position  would  "let  the  country  go  to  hell  and  basically  default." 

These  Administration  statements  regarding  default  were  an  attempt  to  scare  the  financial  markets,  mislead 
Congress  and  the  public  about  the  Treasury's  financial  position,  and  portray  congressional  Republicans  as 
extremists.  By  focusing  attention  on  default,  the  Administration  raised  a  disagreement  about  legislation  to  the  level 
of  a  confrontation  over  default  of  the  U.S.  government,  with  horrific  consequences  for  the  U.S.  economy.  The 
Administration  strategy  to  resist  congressional  efforts  to  balance  the  budget  by  characterizing  these  efforts  as 
extreme  continues  to  this  day.  As  planned,  the  protracted  budget  impasse  has  served  as  a  convenient  platform  for 
the  President's  reelection  campaign.  To  date,  the  outcome  of  the  Administration's  strategy  has  been  the  one  it 
sought:  gridlock. 

Administration's  Default  Charade  Based  on  Misleading  Statements 

The  central  problem  with  the  Administration's  repeated  warnings  that  reaching  the  debt  limit  would  result  in  a 
catastrophic  default  was  that  these  assertions  were  disingenuous.  As  noted  in  a  November  7  JEC  report,  there  was 
never  any  real  prospect  of  a  default. 

Although  a  complete  response  to  a  document  request  has  yet  to  be  made,  the  documents  made  available  provide 
enough  information  to  permit  several  conclusions.  First,  the  use  of  retirement  trust  funds  was  not  a  last  minute  or 
snap  decision  borne  of  desperation.  Treasury  documents  establish  that  this  option  had  been  identified  and 
considered  as  early  as  last  June,  at  least  4  months  before  the  decision  was  formally  announced  It  is  clear  that  the 
retirement  funds  were  identified  very  early  as  a  target  of  opportunity. 

In  a  June  27,  1995  memo  to  Secretary  Rubin,  a  political  appointee  listed  as  one  preliminary  option  "Notifications  to 
trust  funds  of  potential  actions."  As  the  debt  limit  was  approached  this  same  memo  specifies  "Notice  to  Executive 
Director  of  Federal  Employees  Retirement  system  of  upcoming  inability  to  reinvest  G-Fund,"  and  "Notice  to  public 
trustees  of  Social  Security  and  other  trust  funds  of  possible  inability  to  invest  receipts."  It  is  clear  from  these 
documents  that  use  of  the  Social  Security  trust  funds;  as  well  as  the  retirement  funds,  was  considered  by  Treasury 
to  circumvent  the  debt  limit  as  earl  as  June,  1995. 
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An  August  25,  1995  memo  to  the  Treasury  General  Counsel  mentions  a  meeting  with  Justice  Department  attorneys 
on  "the  mechanics  of  investing  and  disinvesting  trust  fund  receipts."  A  similar  September  1 , 1995  memo  describes  a 
meeting  with  "attorneys  from  the  Department  of  Justice  for  briefing  on  various  operational  issues  related  to  the 
investment/disinvestment  of  the  various  governmental  trust  funds. 

From  these  documents  it  is  clear  that  issues  regarding  use  of  the  retirement  trust  funds  to  circumvent  the  debt  limit 
were  thoroughly  examined  several  months  before  the  Secretary's  actions  of  November  15.  The  Treasury  staff 
carefully  prepared  the  Secretary  and  methodically  planned  the  execution  of  his  actions  anticipated  for 
announcement  in  November.  At  the  same  time  that  the  Treasury  Secretary  and  other  high  Administration  officials 
kept  these  preparations  private,  they  were  publicly  making  inflammatory  statements  about  how  disagreement  over 
the  debt  limit  would  trigger  default.  These  public  statements  are  contradicted  by  the  meticulous  planning 
undertaken  to  circumvent  the  debt  limit  far  in  advance.  Statements  suggesting  that  inaction  on  the  debt  ceiling 
could  trigger  default  were  misleading,  given  the  numerous  ways  to  circumvent  the  debt  limit  identified  by  the 
Treasury  staff.  It  is  extremely  difficult  to  believe  that  these  spurious  public  statements  were  made  without  the  belief 
that  they  were  false. 

A  "Cynical  Political  Strategy: "  Planned  Gridlock 

President  Clinton  has  recently  accused  his  opponents  of  a  "cynical  political  strategy"  in  connection  with  the  budget 
impasse.  The  implication  is  that  the  impasse  and  government  shutdown  is  a  desired  outcome  of  these  opponents, 
rather  than  simply  the  result  of  Presidential  vetoes  reflecting  disagreement  between  two  branches  of  government. 
However,  the  Treasury  documents  indicate  that  the  "debt  limit  strategy"  was  carefully  designed  as  part  of  a  larger 
overall  Administration  strategy. 

The  Administration  debt  limit  strategy  appears  to  have  been  a  plan  for  a  prolonged  budget  standoff  in  resistance  to 
congressional  efforts  to  balance  the  budget.  A  memo  to  Secretary  Rubin  dated  June  27,  1995,  includes  a  nine 
page  attachment  as  "Outline  of  Debt  Limit  Strategy."  This  Treasury  document  outlines  different  scenarios  defining 
the  circumstances  under  which  trust  funds  would  be  used  to  circumvent  the  debt  limit.  Obviously  this  Treasury 
document  was  an  Administration  action  plan  for  a  budget  and  debt  limit  stand  off  with  Congress.  Not  only  does  the 
Treasury  document  prepare  the  Administration  for  a  confrontation  with  Congress,  perhaps  more  importantly,  there 
is  no  indication  that  any  compromise  or  accommodation  with  Congress  was  under  consideration  by  the 
Administration. 

Although  this  document  was  initially  subject  to  extremely  extensive  redaction,  it  is  also  clear  that  the 
Administration's  "debt  limit  strategy"  was  to  be  implemented  in  close  coordination  with  other  Administration  offices 
outside  of  the  Treasury  Department.  For  example,  heading  IV  of  this  document  calls  for  "Close  project 
management  throughout  phases."  Under  this  heading  are  "Ongoing  briefings  and  centralized  messages"  directed 
toward  to  administration  officials,  members  of  Congress,  the  media  and  the  public. 

Of  the  ten  pages  of  this  critical  June  27  Treasury  document,  well  over  95  percent  had  been  redacted.  The  text  of 
the  cover  memo  was  entirely  redacted,  as  well  as  6  other  pages  subjected  to  the  same  treatment.  In  other  words, 
in  7  of  the  10  pages  the  text  had  been  entirely  deleted.  Only  the  Administration  knows  exactly  why  over  95  percent 
of  its  debt  limit  strategy  was  hidden  from  Congress,  the  press,  and  the  public,  but  the  magnitude  of  the  redactions 
suggests  a  massive  effort  to  prevent  disclosure  of  relevant  information.  The  complete  text  was  finally  revealed  to 
House  lawyers  only  after  numerous  requests. 

This  document  contains  no  indication  of  any  desire  for  a  negotiated  outcome  avoiding  a  confrontation  with 
Congress  and  a  budget  impasse.  As  "cynical  political  strategies"  go,  the  private  preparation  of  a  "debt  limit 
strategy"  to  finesse  the  debt  limit,  while  publicly  making  deceptive  statements  about  how  inaction  on  the  debt  limit 
would  trigger  default,  is  the  most  cynical  possible.  Moreover,  the  apparent  references  to  top  Administration  officials 
in  one  other  document  indicate  that  this  strategy  was  coordinated  at  the  highest  level  of  the  Clinton  White  House. 

Long  Term  Damage  to  the  Administration's  Financial  Leadership 
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As  a  result  of  the  above  actions,  the  Administration  has  seen  a  decline  in  respect  by  many  market  participants.  As 
early  as  November,  1995,  the  Economist  Magazine  labelled  Secretary  Rubin  a  "humbled  prophet. "[prophet."[71] 
Doomsday,  it  notes,  "is  a  great  event."  Therefore,  "One  does  not  simply  reschedule  it,  therefore,  without  a  good 
explanation."  Despite  the  Secretary's  explanations  and  further  forecasts  of  doom  following  default  after  he 
disinvested  the  trust  funds  on  November  15,  1995,  "Financial  markets  reacted  to  the  revised  timing  Just  as  they 
had  to  the  original  one.  They  ignored  it."  The  real  threat,  according  to  the  article,  was  not  the  possibility  of  default, 
but  rather  "someday,  the  mountain  of  debt  might  actually  have  to  be  repaid." 

Although  Wall  Streeters  might  be  expected  to  make  any  disparaging  comments  anonymously,  many  did  not. 
Despite  Secretary  Rubin's  claims  that  we  might  default  in  November,  Robert  Pirie,  Senior  Managing  Director  of 
Bear  Steams  stated,  "everyone  on  Wall  Street  knew  we  wouldn't."[wouldn't."[72]  The  day  after  the  first  "drop  dead" 
date  of  November  15,  1995,  Louis  Crandall,  a  New  York  economist  with  Wrightson  Associates  and  publisher  of  the 
Money  Market  Observer  noted,  "This  has  become  farcical. "[become  farcical. "[73]  More  recently,  Secretary  Rubin 
stated  that  we  would  surely  default  after  March  1,  1996.  A  typical  reaction  was  that  of  Joseph  W.  Duncan,  Chief 
Economist  at  Dun  &  Bradstreet,  "Having  said  it  before  and  not  having  actually  hit  the  wall,  the  market  is  saying,  "ho- 
hum. "["ho-hum. "[74]  Although  default  would  lead  to  a  downgrading  of  U.S.  debt  securities,  states  Standard  &  Poor's 
executive  managing  director  Henrick  Kranenburg,  the  rating  agency  doesn't  expect  a  default.  Many  share  the  view 
of  Edward  J.  Fetner,  president  of  the  equity  investment  management  firm  of  Lynch  &  Mayer  that,  "Some  agreement 
will  be  reached  or  some  new  Rubin  trick  will  be  developed  to  further  defer  facing  the  music." 

Those  who  remain  anonymous  are  even  more  critical  of  the  Secretary.  This  is  in  part  due  to  Administration  efforts 
to  strong-  arm  Wall  Streeters  into  towing  its  line  on  the  debt  ceiling. [arm  Wall  Streeters  Into  towing  its  line  on  the 
debt  ceiling. [75]  At  a  meeting  with  Treasury  officials  to  discuss  Administration  tax  proposals,  "There  was  a  subtle 
message  that  we  [proposals,  "There  was  a  subtle  message  that  we  [the  Administration]  need  more  help  from  you 
people  [Wall  Streeters  [need  more  help  from  you  people  [Wall  Streeters]  [on  the  debt  limit],"  according  to  an 
attendee  who  represents  "one  of  Wall  Street  top  investment  banks.  Others  have  been  more  direct.  "Rubin  is  the 
most  political  secretary  we've  had  in  decades,  perhaps  ever.  He's  sacrificed  some  credibility  in  order  to  stay  on  the 
Clinton  team. "[sacrificed  some  credibility  in  order  to  stay  on  the  Clinton  team. "[76]  Summing  up  Wall  Street's 
reaction  to  the  March  1 ,  1 996  drop  dead  date,  the  Washington  Post  reports  that  it  "was  received  in  some  parts  of 
the  financial  community  with  slightly  less  skepticism  than  a  prediction  of  a  Super  Bowl  victory  for  the  execrable  New 
York  Jets. "[a  Super  Bowl  victory  for  the  execrable  New  York  Jets. "[77] 

Conclusions 

The  JEC  investigation  of  the  Treasury  Department  has  uncovered  what  appears  to  be  an  Administration  preparation 
for  gridlock  conceived  by  June,  1995,  if  not  before.  Treasury  documents  obtained  by  the  JEC  reveal  that  use  of  the 
trust  funds,  including  the  social  security  trust  fund,  to  evade  the  debt  limit,  has  been  under  consideration  since  early 
last  summer.  A  meticulously  prepared  strategy  was  planned  and  coordinated  with  other  Administration  officials, 
based  on  the  expectation  of  a  prolonged  budget  stand-off  with  Congress,  at  least  4  months  before  the  November 
vetoes.  Moreover,  the  public  statements  by  Administration  officials  that  inaction  on  the  debt  limit  would  lead  to 
default  were  misleading.  As  a  result,  the  Administration's  standing  in  the  financial  community  has  been  severely 
diminished.  [[71]  "Humbled  Prophet,"  The  Economist,  November  18,  1995.  [[72]  "The  Markets  Don't  Lie,"  The 
Standard,  December  4,  1995,  10.  [[73]  "Rubin  Spoke,  but  Wall  Street  Heard  Wolf "  Wash.  Post,  Jan.  24,  1996.  [[74] 
"Rubin  Spoke,  but  Wall  Street  Heard  Wolf "  Wash.  Post,  Jan.  24,  1996.  [[75]  "Treasury  Tax  Plan  Irks  Wall  Street 
Executives,"  Wash.  Post,  12/15/96.  [[76]  "The  Markets  Don't  Lie,"  The  Standard,  Dec.  4  1995,  10.  [[77]  "Rubin 
Spoke,  but  Wall  Street  Heard  Wolf "  Wash.  Post,  Jan.  24, 1996. 

SECTION  IV.  CONGRESSIONAL  RESPONSE 

Introduction 

Between  June  of  1940  and  the  present,  the  debt  limit  has  been  increased  77  times.[increased  77  times.[78]  Yet 
today  we  are  faced  with  a  lack  of  clarification  as  to  what  actions  the  Secretary  of  Treasury  may  take  when  the  debt 
ceiling  constrains  Treasury's  ability  to  borrow.  Indeed,  there  is  some  controversy  over  the  role  of  the  debt  limit.  The 
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time  seems  appropriate  to  establish  clear  limits  on  how  Congress'  authority  to  borrow  under  Article  I  is  to  be 
administered  by  the  executive  branch. 

The  immediate  concern  is,  of  course,  the  disinvestment  of  CSRDF,  as  well  as  the  disinvestment  of  the  Thrift 
Savings  Plan's  government  securities.  Section  II  has  discussed  the  legal  issues  involved  in  the  Secretary's 
declaration  of  a  debt  suspension  period  of  one  year.  Flowever,  given  Secretary  Rubin's  action.  Congress  may  wish 
to  respond  through  the  legislative  arena.  The  purpose  of  this  section  is  to  provide  an  overview  for  Congress  in 
considering  such  response.  [[78]  Budget  of  the  United  States  Government,  Historical  Tables,  Fiscal  Year  1996,  U.S. 
Government  Printing  Office,  Wash.  D.  C.,  Table  7.3. 

Response  to  Disinvestment  of  the  CSRDF 

One  response  to  the  disinvestment  of  the  CSRDF,  as  embodied  in  H.R.  2621,  which  was  introduced  by  Chairman 
Bill  Archer  and  passed  the  House  on  December  14,  1995,  is  to  not  allow  disinvestment  of  any  trust  funds  if  the 
primary  purpose  is  to  circumvent  the  debt  ceiling  rather  than  pay  beneficiaries.  It  specifically  repeals  the 
disinvestment  provisions  which  were  used  by  the  Secretary  as  discussed  in  Section  II.  Under  H.R.  2621, 
obligations  held  by  "covered  trust  funds"  (which  make  up  the  bulk  of  the  trust  fund  revenue)  could  be  redeemed  in 
order  to  make  current  payments  to  beneficiaries  where  these  payments  would  not  otherwise  be  paid  due  to  the  debt 
limit.  In  such  a  case,  the  Secretary  could  issue  corresponding  debt  obligations  to  the  public  in  order  to  obtain  the 
cash  needed  to  pay  beneficiaries.  Notification  to  Congress  of  the  Secretary's  intended  action  would  be  required. 

Upon  notification,  the  Comptroller  General  would  be  required  to  make  a  finding  that  the  necessary  requirements 
had  been  met  and  provide  recommendations  to  each  House  as  the  Comptroller  considers  "necessary  and 
appropriated 

Section  II  provides  a  discussion  of  the  intent  of  the  1986  amendments  to  the  CSDRF.  The  legislative  history 
indicates  that  Congress  intended  to  allow  disinvestment  in  order  to  ensure  payments  to  beneficiaries  could  be  made 
when  the  debt  limit  was  binding.  This  was  in  response  to  the  1985  Treasury  actions  to  prematurely  disinvest  both 
Social  Security  and  CSDRF  securities  in  order  to  make  room  to  sell  marketable  securities  to  raise  the  cash  for 
benefit  payments.  The  recent  disinvestment  of  the  CSDRF  was  made  to  circumvent  the  debt  limit  and  raise  cash  to 
make  general  obligation  payments.  Passage  of  H.R.  2621  puts  on  record  the  House  position  that  no  trust  fund 
should  be  used  to  generally  circumvent  the  debt  limit.  Should  it  become  law  then  at  least  one  major  issue  regarding 
the  debt  limit  would  be  settled. 

Another  question  is  should  Congress  specifically  disallow  the  early  disinvestment  of  trust  funds  such  as  occurred  in 
1985  in  the  case  of  Social  Security?  As  an  example,  suppose  a  Social  Security  payment  of  $  25  billion  was  due  on 
March  I  and  that  the  Treasury  was  at  the  debt  limit.  A  disinvestment  of  $  25  billion  from  the  Social  Security  Trust 
Fund  could  be  made  on  March  1,  but  Treasury  could  not  disinvest  $  25  billion  on  February  25  in  order  to  sell 
marketable  securities  in  the  amount  of  $  25  billion  which  would  settle  on  the  March  I  payout  date.  One  mechanism 
to  accomplish  this  in  an  indirect  fashion  would  be  to  prohibit  the  sale  of  marketable  Treasury  securities  should  a 
trust  fund  be  disinvested. [securities  should  a  trust  fund  be  disinvested.[79]  This  would  effectively  prohibit  the 
disinvestment  of  trust  funds  by  eliminating  the  incentive  to  do  so. 

Bright  Line  Debt  Limit 

The  latter  approach  leads  to  a  discussion  of  a  bright  line  debt  limit  scenario.  One  aspect  of  the  current  situation  has 
been  the  uncertainty  of  when  Treasury  might  not  be  able  to  make  interest  payments  or  redeem  obligations  as  these 
become  due.  As  discussed  in  Section  III,  much  hue  and  cry  of  impending  default  was  made  as  late  October 
approached,  then  again  as  November  15  approached,  and  now  the  Secretary  of  Treasury  is  ringing  alarm  bells 
about  March  1.  The  evidence  is  that  there  is  not,  under  current  statute,  a  bright  line  where  the  Congress  is  aware 
that  if  it  does  not  increase  the  debt  limit  the  Treasury  will  not  be  able  to  meet  its  financial  obligations. 


Options  to  avoid  the  debt  limit 
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There  are  several  options  that  Treasury  has  used,  and  may  use  as  the  debt  limit  again  becomes  binding.  These 
include  the  followings 

(a)  Further  disinvestment  of  the  Civil  Service  Retirement  Trust  Fund 

Section  II  contains  a  thorough  discussion  Treasury's  ability  to  pursue  this  action.  We  have  just  discussed  possible 
Congressional  response  in  the  context  of  H.R.  2621 . 

(b)  Disinvestment  of  other  trust  funds 

In  testimony  before  the  Flouse  Banking  and  Financial  Services  on  December  13,  1995,  Secretary  Rubin  stated  that 
he  did  not  have  authority  to  disinvest  any  other  of  the  189  trust  funds.  A  General  Accounting  Office  Report  of  1985 
stated,  in  response  to  the  early  disinvestment  of  the  Social  Security  Trust  Fund  that  occurred  in  1985:  "We 
conclude  that,  although  some  of  the  Secretary's  actions  appear  in  retrospect  to  have  been  in  violation  of  the 
requirements  of  the  Social  Security  Act,  we  cannot  say  that  the  Secretary  acted  unreasonably  given  the 
extraordinary  situation  in  which  he  was  operating. "[given  the  extraordinary  situation  in  which  he  was  operating. "[80] 
Given  the  uncertainty  with  regard  to  how  much  disinvestment  of  Social  Security  and  the  other  trust  funds  would  be 
allowed,  if  any,  in  order  to  provide  benefits.  Congress  may  want  to  provide  specific  guidance.  [[79]  Since  the  trust 
funds  would  have  to  be  disinvested  to  make  payments  to  beneficiaries  if  revenue  to  the  fund  is  ever  less  than 
required  payments  to  beneficiaries,  the  language  would  have  to  be  crafted  to  allow  disinvestment  under  these 
circumstances,  Othenwise,  the  assets  would  have  to  be  held  into  perpetuity.  [[80]  Comptroller  General  of  the  United 
States,  B-221077,  December  5,  1985,  GAO/HRD-86-45,  Washington  D.C.,  Page  1. 

The  Secretary  has  disinvested  that  portion  of  the  Thrift  Savings  Fund  known  as  the  "G  Fund".  This  is  the  portion 
held  in  government  securities.  Because  these  securities  mature  on  a  daily  basis,  the  amount  that  Treasury  has 
disinvested  has  been  determined  by  what  is  necessary  to  keep  the  debt  at  its  limit.  The  amount  the  Secretary 
authorized  for  disinvestment  was  $  21.5  billion.  This  action  was  taken  pursuant  to  a  1987  statute  authorizing 
disinvestment  of  the  fund.  Even  though  there  is  language  requiring  the  restoration  of  these  funds  along  with 
foregone  interest,  the  net  result  of  disinvestment  of  this  fund  to  pay  general  fund  obligations  is  to  make  the  fund  less 
secure.  If  this  were  not  the  case,  then  the  credits  which  replaced  the  government  securities  in  the  fund  should  be 
counted  under  the  debt  limit.  In  either  case.  Congress  may  wish  to  rethink  the  provision  allowing  the  G  Fund  to  be 
disinvested  to  make  ordinary  payments  of  the  government. 

(c)  Delaying  Income  Tax  Refunds 

There  are  approximately  $  90  billion  in  income  tax  refunds.  The  Internal  Revenue  Code  does  not  require  Treasury 
to  refund  excess  income  tax  payments  until  45  days  after  the  filing  deadline.  Even  then.  Treasury  could  further 
delay  if  it  makes  interest  payments  on  the  delayed  payment.  There  are  some  macroeconomic  problems  with 
delaying  refunds,  for  example,  disposable  income  would  be  lower  for  the  first  and  second  quarters  and  this  could 
result  in  a  short  term  negative  real  GDP  growth  (recession).  Congress  may  wish  to  prohibit  the  delay  of  income  tax 
refunds  if  its  purpose,  or  primary  purpose,  is  to  circumvent  the  constraints  of  the  debt  limit. 

(d)  Federal  Financing  Bank  Assets 

At  this  time  there  are  slightly  more  than  $  83  billion  in  Federal  Financing  Bank  (FFB)  assets  which  are  held  by 
Treasury.  Some  of  these  assets  might  be  securitized  and  either  sold  to  the  general  public  or  to  trust  funds.  The 
market  might  require  some  time  to  review  the  asset  package  and  thus  such  an  action  might  have  to  be  taken  with 
considerable  lead  time.  In  a  letter  to  the  Speaker  of  the  Flouse,  Secretary  Rubin  has  stated  that  $  9  billion  of  these 
assets  can  be  sold  to  trust  funds. [to  trust  funds. [80]  These  include  the  obligations  of  the  Postal  Service  and  the 
Tennessee  Valley  Authority.  It  is  questionable  what  other  assets  might  be  sold  from  the  FFB  and  not  become 
counted  against  the  debt  limit.  Again,  Congress  may  wish  to  either  prohibit  the  sale  of  assets  of  the  FFB  if  such 
action  is  to  avoid  the  debt  limit,  or  it  may  wish  to  specify  clearly  what  assets  would  count  against  the  debt  limit  and 
under  what  circumstances.  [[81]  Letter  from  Secretary  Robert  Rubin  to  The  Honorable  Newt  Gingrich,  Speaker  of 
the  U.S.  House  of  Representatives,  January  22,  1996. 
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(e)  Sale  of  Gold 

Treasury  has  gold  reserves  valued  at  approximately  $  100  billion  at  market  rates.  At  present,  the  U.S.  gold 
reserves  are  pledged  as  collateral  for  "gold  certificate"  loans  from  the  Federal  Reserve.  This  gold,  however,  is 
valued  at  the  statutory  rate  of  $  42.22  per  ounce.  Treasury  would  have  to  raise  about  $  1  1  billion  in  net  cash  to  pay 
the  Federal  Reserve  for  the  certificates,  but  this  would  net  cash  of  more  than  $  80  billion.  However,  as  one  Wall 
Street  analyst  put  it:  "This  is  obviously  a  far-fetched  scenario.  Dumping  that  much  gold  on  the  open  market  is 
clearly  out  of  the  question,  both  because  it  would  be  disruptive  and  because  the  Treasury  would  be  undercutting 
itself  by  swamping  the  market.[swamping  the  market.[82]  There  might  be  some  central  bank  that  would  be  willing  to 
swap  some  of  their  dollar  reserves  for  gold  in  an  off-  market  transaction,  but  the  net  cash  gain  would  be  much  less 
than  the  $  80  billion.  31  U.S.  C.  5116  currently  provides  for  the  Secretary  of  the  Treasury  to  sell  gold  to  the  market 
to  reduce  the  debt.  This  language  might  be  interpreted  to  allow  selling  gold  to  reduce  the  debt  in  order  to  provide 
room  to  sell  more  debt.  If  Congress  does  not  wish  to  allow  the  sale  of  the  gold  stock  in  order  to  avoid  adding  to  the 
debt,  it  should  enact  specific  legislation  prohibiting  such  action. 

(f)  Use  of  Foreign  Exchange  Assets 

Prior  to  the  existence  of  the  G  Fund  in  the  Thrift  Savings  Plan,  Treasury  regularly  failed  to  fully  invest  the  Treasury 
securities  held  in  the  Exchange  Stabilization  Fund  when  the  debt  limit  became  binding.  This  occurred  several  times, 
including,  according  to  the  Department  of  Treasury,  in  1980,  1984,  1985,  1986,  and  1989.  The  language  of  the 
Exchange  Stabilization  Act  would  have  to  be  read  broadly  to  allow  this,  but  the  precedent  exists."  Secretary  Rubin 
has  already  announced  his  intention  to  disinvest  the  Exchange  Stabilization  Fund  of  $  3.5  billion  U.S.  Treasury 
securities. 

There  are  three  ways  Treasury  could  use  the  approximately  $  10  billion  worth  of  Japanese  yen  and  $  6  billion  worth 
of  Deutsche  marks  it  has  in  the  Exchange  Stabilization  Fund:  (1)  sell  them  on  the  open  market;  (2)  sell  them  directly 
to  other  central  banks;  and  (3)  swap  them  with  the  Fed  under  a  warehousing  arrangement.  It  is  unlikely  that 
Treasury  would  dump  these  holdings  on  the  market,  as  foreign  currency  markets  can  be  quite  volatile.  There  is 
ample  precedent  for  central  bank  currency  swaps.  The  Bank  of  Japan  is  probably  holding  more  dollars  than  it 
would  like,  and  the  Bundesbank  and  the  U.S.  entered  into  off  market  trades  in  both  1991  and  1992.  The  problem 
here  would  be  the  effect  on  perception  of  the  dollar's  strength  by  currency  traders.  The  third  option  avoids  market 
problems,  but  would  make  the  Fed  nervous.  Under  a  warehousing  arrangement,  the  Treasury  would  undertake  a 
long-term  repurchase  agreement  with  the  Fed,  selling  foreign  currency  to  the  Fed  and  buying  it  back  on  a  forward 
basis. 

If  the  Congress  wishes  to  require  that  the  Exchange  Stabilization  Fund  be  used  solely  for  its  titled  purpose,  then  it 
should  add  language  specifically  stating  this  intent. 

While  the  ability  of  Treasury  to  legally  use  these  methods  of  creating  a  grey  area  of  default  around  the  debt  ceiling 
ranges  from  legally  certain  to  highly  questionable,  there  are  political  and  market  constraints  that  also  come  into 
play.  For  example,  while  it  is  clearly  legal  for  Treasury  to  hold  income  tax  refunds  until  45  days  after  the  due  date  of 
the  return,  economic  conditions  may  preclude  such  an  action.  Should  taxpayers  become  aware  of  such  a  strategy, 
political  repercussions  may  be  such  that  this  avenue  of  preserving  cash  might  not  be  useable. 

Congress,  could  create  more  of  a  clear  line  of  when  the  debt  limit  is  being  reached  in  at  least  two  ways.  One  is  to 
limit  the  legal  options  of  the  Secretary  of  Treasury  to  continue  to  issue  debt  once  the  debt  limit  is  reached  and/or  to 
limit  the  sale  or  exchange  of  assets  to  raise  cash.  The  former  would  include  disallowing  disinvestment  or 
underinvestment  of  trust  funds,  as  discussed  above.  The  latter  would  be  to  put  into  effect  by  specific  legislation 
precluding,  for  example,  the  sale  or  transfer  of  any  Treasury  assets,  including  the  Federal  Financing  Bank.  A 
problem  with  this  approach  is  there  may  be  good  reason  to  allow  Treasury  to  alter  its  portfolio  of  assets  through 
purchase,  sale,  and  exchange.  A  less  restrictive  policy  might  allow  the  sale  of  assets  under  certain  conditions,  or 
preclude  the  sale  only  under  certain  conditions.  The  difficulty  here  is  the  inability  of  Congress  to  foresee  what 
conditions  may  appear  in  the  future,  and  what  innovative  ways  the  Treasury  might  interpret  the  statute.  Quite 
possibly,  the  latter  was  the  case  with  the  1986  amendments  to  CSRDF.  A  possible  solution  is  to  disallow  sales. 
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exchanges,  or  other  transferences,  the  primary  purpose  of  which  is  to  circumvent  the  debt  limit.  This  requires 
careful  drafting  in  order  to  allow  normal  transactions  while  at  the  same  time  precluding  actions  that  would  infringe 
upon  Congress'  authority  over  the  issuance  of  debt.  [[82]  "Debt  Ceiling  Preview-Part  II;  Alternative  Sources  of 
Cash,"  The  Money  Market  Observer,  Wrightson  Associates,  New  York,  NY,  September  15,  1995,  p.  4.  [[83]  U.S.C. 
5302. 

Definition  of  debt  subject  to  limit 

A  second  option  would  be  to  create  a  more  Inclusive  definition  of  what  constitutes  debt  subject  to  limit  under  Title 
31 .  Current  law  captures  the  vast  majority  of  public  debt.  Of  the  total  public  debt  outstanding  of  $  4.988  trillion,  $ 
4.899  trillion  is  subject  to  the  debt  limit  under  Title  31 .  The  problem  Is  that  the  debt  created  through  disinvestment  of 
the  trust  funds  may  not  qualify  as  debt  under  the  current  definition.  Treasury's  position  clearly  is  that  the  $  75  billion 
of  debt  it  created  through  the  disinvestment  and  underinvestment  of  the  CSRDF  and  the  G  fund  does  not  count 
against  the  limit.[limit.[84j  The  Treasury  is  eventually  required  to  reinvest  these  credits  and  restore  any  foregone 
interest.  In  that  sense  the  credits  created  through  the  disinvestment  and  underinvestment  process  must  eventually 
be  paid  along  with  the  interest  that  is  accruing  on  these  credits.  It  certainly  could  be  within  the  realm  of 
reasonableness  to  count  such  obligations  under  the  debt  limit. 

The  negative  to  this  is  it  would  not  be  possible  to  disinvest  trust  funds  during  a  period  where  the  debt  limit  was 
binding  even  to  cover  the  situations  where  a  trust  fund  might  be  disinvested  three  days  early  In  order  to  allow  the 
sale  of  Treasury  securities  which  would  settle  in  time  to  make  payments  to  beneficiaries.  However,  one  might  also 
argue  that  the  reason  for  a  binding  debt  limit  is  precisely  to  foreclose  options.  84  This  includes  the  disinvestment  of 
the  CSRDF  of  $  [  84]  This  includes  the  disinvestment  of  the  CSRDF  of  $  [84]  This  includes  the  disinvestment  of  the 
CSRDF  of  $  39,8  billion  authorized  on  November  15,  disinvestment  of  the  G  Fund  of  $  21.5  billion  authorized  on 
November  15,  and  underinvestment  of  the  $  14.5  billion  interest  payment  due  the  CSRDF  on  December  29. 

Enforcement 

An  issue  which  arises,  regardless  of  which  method  of  dealing  with  prohibiting  unauthorized  debt  issuance  by  the 
executive  branch,  is  the  enforcement  mechanism  that  ought  to  be  provided.  Should  ordinary  citizens  have  standing 
to  sue  for  grievance  or  to  pursue  temporary  restraining  orders?  Should  members  of  Congress  have  standing? 
Whatever  enforcement  mechanism  that  is  chosen  should  serve  to  swiftly  correct  a  violation.  Debt  limit  arises  on 
average  last  for  less  than  a  month.  Any  mechanism  which  would  take  longer  than  a  week  or  two  to  resolve  would 
be  relatively  ineffective. 

Flexibility 

Another  issue  is  the  effect  of  creating  a  "bright  line"  debt  limit.  There  may  be  some  value  in  allowing  enough 
flexibility  to  the  Secretary  to  avoid  a  certain  "default,"  defined  as  failure  to  make  interest  payments  on  outstanding 
debt.  One  way  of  doing  this  is  to  allow  the  Secretary  the  authority  to  manage  the  cash  in  times  of  a  debt  limit  crisis. 
This  could  be  done  subject  to  priorities  established  by  the  President  in  his  role  as  chief  executive  officer.  In  this 
way,  as  the  options  which  have  been  used,  or  have  suggested  could  be  used,  to  allow  the  Secretary  to  continue  to 
issue  debt  once  the  debt  limit  is  reached  are  closed  off,  the  "default"  threat  is  diminished.  Most  businesses  and 
households  would  manage  their  cash  when  their  credit  limit  has  been  reached  in  such  a  way  as  to  pay  their  priority 
bills  before  their  other  bills.  H.R.  2098  would  provide  this  flexibility. 

Legislation  such  as  H.R.  2098,  which  provides  the  Secretary  with  cash  management  authority  brings  up  two 
obvious  issues.  First  is  whether  the  executive  branch  already  has  this  authority.  Second,  is  whether  this  may 
provide  too  much  power  to  the  President.  With  regard  to  the  first,  as  with  most  of  the  debt  ceiling  issues  that  are 
discussed  in  this  report,  the  area  is  grey.  An  argument  can  be  made  that  the  President  already  has  such  authority. 
The  basis  for  this  position  is  that  when  faced  with  conflicting  statutory  requirements,  the  President  is  free  to  resolve 
the  conflict  in  a  manner  that  in  his  Judgement  best  serves  the  national  interest.  Thus,  if  the  debt  limit  statute 
requires  him  to  stay  within  the  debt  ceiling  and  the  Anti-  Impoundment  Act  requires  him  to  make  payments,  he  may 
choose  which  payments  to  delay.  On  the  other  hand,  a  1985  Senate  Report  states  that  Treasury  is  not  authorized 
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to  decide  which  payments  to  make  because  all  appropriations  bills  stand  equal,  and  thus  Treasury  must  make 
payments  on  a  first-in,  first-out  basis. [make  payments  on  a  first-in,  first-out  basis. [85]  This  is  the  position  that 
Secretary  Rubin  has  taken  in  both  written  and  oral  communication  with  this  Congress.  If  the  current  administration 
takes  the  position  that  it  may  not  prioritize  payments,  then  regardless  of  legislative  opinions  to  the  contrary,  the 
result  will  be  payments  on  a  first-in,  first-out  basis  should  the  debt  limit  constrain  the  government's  ability  to  honor 
obligations.  [[85]  "Increase  of  Permanent  Public  Debt  Limit,"  Senate  Finance  Committee  Report  99-144,  99th 
Congress,  September  26, 1985. 

The  second  issue  is  whether  this  provides  too  much  power  to  the  executive  branch.  Obviously  the  question  of  "too 
much"  is  a  political  judgement.  However,  those  who  believe  that  Treasury  already  has  such  power  should  not  be 
concerned,  as  H.R.  2098  is  merely  clarifying  the  existing  situation.  Given  the  current  confusion,  an  administration 
could  probably  assert  the  power  if  it  wanted  to  do  so.  Second,  the  executive  branch  would  be  able  to  neither  make 
payments  not  authorized  already  by  Congress,  nor  delay  ad  infinitum  payments,  otherwise  it  would  be  impounding 
funds.  A  third  point  is  that  the  alternative,  first-in,  first-out  results  in  a  cash  management  strategy  which  is  interior  to 
what  is  possible  if  the  chief  financial  officer  is  able  to  make  payments  according  to  the  priorities  of  the  chief 
executive  officer.  Of  course,  it  is  possible  for  the  executive  branch  to  choose  a  cash  management  strategy  which  is 
interior  to  first-in,  first-out.  The  responsibility  for  such  a  poor  strategy,  would  of  course,  fall  on  the  executive  branch. 

In  1985,  Congress  allowed  the  Federal  Financing  Bank  to  issue  $  15  billion  in  securities  which  did  not  count  against 
the  debt  limit.  While  these  securities  have  permanently  remained  outside  the  limit.  Congress  might  provide  flexibility 
by  allowing  some  debt  issuance  to  not  count  against  the  limit  on  a  temporary  basis  when  the  debt  limit  has  become 
a  binding  constraint.  An  example  would  be  to  allow  the  sale  of  securities,  the  revenue  from  which  is  used  to  make 
payments  to  beneficiaries,  to  be  exempt  from  the  debt  limit  for  a  brief  period  or  until  trust  fund  securities  are 
disinvested  in  a  like  amount.  This  would  be  to  fit  the  situation  described  above,  where  the  disinvestment  of  Social 
Security  Trust  Fund  assets  occurs  on  the  date  the  payments  to  beneficiaries  are  due,  but  new  obligations  to  raise 
the  cash  for  the  payments  must  be  issued  a  few  days  earlier  to  allow  for  a  timely  settlement  date.  This  would  result 
in  a  different  timing  of  debt  issuance,  but  would  not  result  in  greater  total  debt. 

Debt  Ceiling  and  the  Budget 

A  final  point  is  how  the  debt  ceiling  fits  into  the  appropriations  process.  Secretary  Rubin  has  argued,  citing  a 
Congressional  Budget  Office  Study,  that  the  debt  limit  is  an  anachronism.  It  should  either  be  abandoned  or  raised 
without  question  because  the  debt  increases  necessary  to  fund  the  government  are  the  arithmetic  result  of  prior 
spending  and  tax  decisions  of  the  Congress. 

Thus,  it  is  unfair  to  withhold  debt  authority  from  the  executive  branch  when  Congress  makes  the  spending  decision. 

While  the  above  argument  has  appeal  at  first  blush,  one  needs  to  realize  that  the  current  Congress  makes  the 
decision  about  what  the  pattern  of  debt  will  be  in  the  future.  The  current  Congress,  however,  no  longer  directly 
controls  the  amount  of  spending  that  will  occur  in  the  near  future.  This  is  because  of  the  growth  of  entitlement 
programs.  In  1955,  nearly  9/1  0  of  the  federal  budget  was  discretionary  programs.  Today  only  about  1/3  of  the 
budget  is  discretionary.  Congress  can  only  alter  the  spending  pattern  to  match  its  wishes  with  regard  to  the  time- 
path  of  debt  by  amending  statutes  which  authorize  the  entitlement  programs.  Although  it  is  true  that  through  budget 
reconciliation  Congress  does  authorize  mandatory  spending,  and  can  thus  make  changes.  Congress  recently 
offered  such  legislation  under  the  guise  of  the  Balanced  Budget  Act  of  1995.  This  legislation  was  vetoed  by  the 
President.  Unlike  an  appropriations  bill,  which  if  vetoed  results  in  no  spending  and  no  additional  debt,  a  veto  of  a 
reconciliation  bill,  or  changes  in  mandatory  spending  through  new  authorizing  legislation,  results  in  continued 
spending  under  the  old  program.  The  result  is  that,  in  the  case  of  mandatory  spending.  Congress  cannot  effect  a 
change  and  alter  the  time  path  of  debt  without  the  consent  of  the  President,  unless  it  has  a  two-thirds  majority  to 
override  the  President's  veto. 

Due  to  the  inextricable  link  between  the  entitlement  programs  and  the  future  debt  of  the  federal  government,  there 
is  an  inextricable  link  between  the  budget  bills  and  the  debt  limit.  To  argue  that  the  debt  limit  is  not  to  be  tied  into 
the  budget  process  is  to  miss  this  vital  point.  Congress's  last  hold  on  its  authority  to  borrow  money  under  Article  1 , 
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Section  8  is  the  debt  limit.  Because  the  amount  of  debt  that  will  be  needed  in  the  future  is  directly  related  to  the 
amount  of  spending  that  will  occur,  the  authority  to  borrow  under  Section  8  is  tied  directly  to  Congress'  authority  to 
spend  under  Article  1 ,  Section  9.  It  is  quite  appropriate  to  link  budget  bills  to  debt  limit  increases. 

Historically,  this  has  been  the  case.  Indeed,  with  the  decrease  in  the  share  of  the  budget  that  is  accounted  for  by 
discretionary  spending,  the  linkage  has  become  ever  closer.  In  1993  H.R.  2264  raised  the  debt  limit  in  the  Omnibus 
Budget  Reconciliation  Act,  which  included  a  tax  increase  of  $  250  billion.  In  1990,  H.R.  the  debt  limit  increase 
incorporated  the  Omnibus  Reconciliation  Act  of  1990,  which  also  included  large  tax  increases.  In  1987  and  1985 
the  debt  limit  increases  were  included  in  the  debate  over  Gramm-Rudman  I  and  II.  In  recent  years,  a  clean 
permanent  increase  in  the  debt  limit  simply  does  not  occur. 

One  obvious  solution  to  this  Is  to  reinstate  the  ability  of  Congress  to  substantially  control  the  appropriations  process 
on  a  year-to-year  basis.  Several  proposals  exist  for  altering  the  budget  process.  Representative  Steve  Largent  (R- 
OK),  is  leading  a  task  force  that  will  introduce  a  budget  process  reform  package  this  Congress.  This  Budget 
Process  Reform  Task  Force  should  consider  the  growth  of  the  non-discretionary  part  of  the  budget  and  its  affect  on 
the  debt  as  it  prepares  its  legislation. 

Conclusions 

The  Task  Force  has  found  that  the  actions  of  the  Secretary  of  Treasury  have  been  improvident  and  have  raised 
questions  whether  he  attempted  to  affect  market  responses  in  order  to  alter  the  position  of  Congress  on  budget 
legislation.  His  designation  of  a  debt  suspension  period  of  initially  twelve  months,  extended  to  fourteen  months, 
was  not  within  the  bounds  and  intent  of  the  Civil  Service  Retirement  and  Disability  Trust  Fund  Act.  The  result  of  this 
designation  was  the  creation  of  additional  debt  that  was  not  approved  by  Congress  and  thus  threatens  the 
constitutional  separation  of  power  over  the  borrowing  authority  of  the  United  States.  Legislation  to  clarify  what 
actions  can  be  taken  by  the  Secretary  of  Treasury  during  the  time  that  the  debt  limit  is  binding  should  be  enacted. 
In  particular,  the  disinvestment  of  trust  funds  should  be  limited  to  funding  payments  to  beneficiaries  and  the  cash 
management  responsibility  of  the  Secretary  should  be  established.  Finally  budget  process  reform  should  be 
undertaken  with  priority  given  to  Congress'  enumerated  power  over  the  spending  and  borrowing  of  the  United 
States. 

NEWT  GINGRICH 
6th/Georgia 

OFFICE  OF  THE  SPEAKER 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

WASHINGTON,  D.C. 

November  30,  1995 

The  Honorable  Nick  Smith 

1530  Longworth  House  Office  Building 

Washington,  D.C.  20515 

Dear  Mr.  Smith: 

I  would  like  you  to  chair  a  task  force  to  review  the  Administration's  looting  of  key  retirement  trust  funds,  increasing 
America's  actual  debt  by  $  61  billion  without  the  consent  of  Congress.  This  justifies  a  thorough  investigation.  Many 
people  have  serious  concerns  about  the  use  of  these  trust  funds  -  without  congressional  approval  -  for  general 
government  spending. 
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I  appreciate  your  leadership  on  issues  involving  the  debt  limit  as  we  work  to  achieve  a  balanced  budget.  Your 
research  and  issue  briefings  have  been  very  helpful  to  the  leadership  and  Republican  members. 

Please  advise  me  of  your  recommendations  for  membership  on  this  task  force.  I  hope  you  will  assist  the  Majority 
Leader  as  he  coordinates  hearings  on  this  issue,  and  I  look  forward  to  seeing  the  findings  of  the  task  force  as  you 
investigate  the  disinvestment  and  under-investment  of  government  trust  funds. 

Your  friend, 

Newt  Gingrich 

Speaker  of  the  House 

December  29,  1 995 

The  Honorable  Newt  Gingrich 

Speaker,  House  of  Representatives 

H232  Capitol 

Washington,  D.C.  20515 

The  Honorable  Robert  Dole 

Majority  Leader 

U.S.  Senate 

Washington,  D.C.  20510 

Dear  Mr.  Speaker  and  Majority  Leader  Dole: 

We  are  concerned  about  a  pattern  of  actions  which  infringes  upon  congressional  authority  over  borrowing  and 
spending.  This  pattern  includes  unauthorized  use  of  the  Exchange  Stabilization  Fund  to  defend  the  Mexican  peso, 
misleading  statements  regarding  default,  and  excessive  use  of  the  disinvestment  authority  under  the  Civil  Service 
Retirement  Trust  Fund  Act. 

Specifically,  we  are  concerned  with  the  decision  by  the  Administration  on  November  1 5  to  disinvest  the  Civil  Service 
Retirement  and  Disability  Trust  Fund  (CSRDF).  The  way  for  this  action  was  paved  by  an  opinion  of  the  Office  of 
Legal  Counsel  advising  that  5  U.S.C.  8348  should  be  interpreted  to  allow  the  Secretary  of  the  Treasury  to  make  a 
prognostication  of  how  long  into  the  future  he  may  face  an  unraised  debt  limit  and  then  to  disinvest  immediately  the 
full  amount  of  all  prospective  future  payments  from  the  fund. 

We  believe  that  the  OLC  opinion  is  clearly  wrong.  The  statute  plainly  envisions  that  the  Secretary  determine  when 
a  "debt  issuance  suspension  period"  has  come  into  existence  and  then  authorizes  the  Secretary  to  disinvest  the 
amount  of  monthly  payments  as  long  as  the  period  lasts  and  as  the  payments  become  due.  Although  the  OLC 
opinion  acknowledges  that  this  is  a  "plausible"  interpretation,  it  is  in  fact  the  only  construction  that  can  be  squared 
with  the  statutory  language  itself. 

The  statute  specifically  contemplates  that  disinvestment  occur  only  when  necessary  to  avoid  exceeding  the  debt 
limit.  Immediate  disinvestment  of  amounts  equal  to  aggregate  future  payments  before  they  are  due  does  not  meet 
this  standard.  Moreover,  under  the  definition  of  "debt  issuance  suspension  period,"  the  contingency  that  the 
Secretary  is  called  on  to  assess  is  the  ongoing  likelihood  that  certain  further  debt  issuance  will  breach  the  then- 
current  debt  ceiling-which  is  essentially  a  computational  judgment.  Nothing  in  the  language  suggests  that  the 
Secretary  is  authorized  to  assess  future  contingencies  about  future  debt  ceiling  changes-when  they  might  occur 
and  by  how  much.  Judgements  that  are  inherently  broadly  subjective  and  unknowable.  Finally,  OLC's  opinion  is 
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grossly  inconsistent  with  the  purpose  of  the  statute.  That  purpose  is  clearly  to  protect  the  CSRDF.  Under  OLC's 
interpretation,  however,  the  Secretary  is  allowed  to  take  action  that  directly  threatens  the  fund  and  treats  it  as  a 
piggy  bank  designed  solely  to  allow  an  administration  to  circumvent  the  debt  limit.  This  is  preposterous. 

Even  under  OLC's  opinion,  we  believe  that  the  disinvestment  decision  goes  too  far.  It  has  all  the  markings  of  being 
result-  oriented  and,  hence,  arbitrary  and  capricious. 

Secretary  Rubin  has  used  an  interpretation  of  the  1986  law  that  appears  to  be  contrary  to  the  whole  purpose  of  the 
statute.  The  resulting  action  could  actually  weaken  the  trust  fund  and  in  addition  it  disregards  congressional  control 
over  borrowing.  Our  concern  is  that  the  Secretary  will  continue  unabated  In  his  actions  to  usurp  the  enumerated 
powers  of  Congress  granted  under  Article  1 ,  Sections  8  and  9  of  the  U.S.  Constitution. 

We  have  spoken  to  Congressman  Nick  Smith  and  other  members  of  the  Task  Force  on  the  Debt  Limit  and  Misuse 
of  the  Trust  Funds.  We  recommended  to  them  the  close  examination  of  the  Secretary's  actions  with  regard  to  the 
debt  limit  in  the  context  of  the  pattern  of  behavior  mentioned  above.  This  would  include  detailed  congressional 
questioning  of  Mr.  Rubin  on  what  he  is  considering  in  the  event  the  debt  limit  is  not  increased  by  the  end  of 
January. 

We  also  recommend  that  legislation  be  enacted  which  produces  a  bright  line  barrier  with  regard  to  what  the 
executive  branch  is  authorized  to  do  under  the  debt  ceiling  legislation  (Second  Liberty  Bond  Act).  Another  option 
would  be  to  include  all  obligations  of  the  federal  government  under  the  debt  limit.  The  task  force  and  other 
members  will  no  doubt  consider  others. 

We  hope  the  Congress  takes  strong  action  to  enforce  the  debt  ceiling  and  prevent  this  kind  of  cynical  legerdemain. 
Sincerely  [signed  [[signed]  [signed] 

William  Barr  Edwin  Meese 

Former  Attorneys  General  of  the  United  States 

January  4,  1996 

The  Honorable  Robert  E.  Rubin 

Secretary  of  the  Treasury 

Department  of  the  Treasury 

Washington,  DC  20220 

Dear  Mr.  Secretary: 

As  former  Secretaries  of  the  Treasury,  we  understand  the  pressures  you  confront  as  a  statutory  debt  limit 
approaches.  During  our  respective  tenures,  we  were  also  compelled  to  take  temporary  actions  in  order  to  preserve 
the  credit  of  the  United  States. 

It  now  appears  that  by  the  beginning  of  February  you  will  be  required  to  take  broader  actions,  including  perhaps 
extraordinary  and  unprecedented  measures,  to  avoid  the  effect  of  the  statutory  debt  limit.  This  will  be  a  fateful  step, 
and  one  that  could,  in  our  view,  raise  serious  legal,  perhaps  even  constitutional  issues. 

We  believe  this  moment  should  be  avoided  at  all  costs.  As  the  principal  financial  officer  of  the  United  States 
Government,  you  have  great  credibility  within  the  current  Administration.  We  urge  you  to  use  this  influence  to  move 
the  nation  toward  an  agreement  on  a  balanced  budget  In  seven  years.  Not  only  would  such  an  agreement  be  in 
this  country's  long-term  interests,  but  it  will  make  the  unprecedented  steps  you  are  contemplating  unnecessary. 


Very  truly  yours  [signed  [[signed]  [signed] 
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James  A.  Baker  III  Nicholas  P.  Bundy  [[signed] 

Donald  T.  Reagan 

TASK  FORCE  ON  THE  DEBT  LIMIT  AND  THE  MISUSE  OF  TRUST  FUNDS 
Activities 

December  5:  Announcement  of  Formation  of  Task  Force  at  Press  Conference 
December  13:  House  Banking  Committee  Hearing  with  Secretary  Rubin 

December  20:  Task  Force  Legal  Expert  Round-table  with  Former  Attorney  General  and  Treasury  Officials 

January  5:  Task  Force  Meeting  with  Undersecretary  John  Hawke  and  Treasury  Officials 

January  24:  JEC  Presentation  of  Treasury  Documents  to  Staff  and  Members 

February  1 :  JEC  Presentation  of  Treasury  Documents  to  Public 

February  1 :  Task  Force  Meeting  to  Discuss  Draft  of  Report 

February  8:  House  Banking  Committee  Hearing  with  Secretary  Rubin 

February  12:  Release  of  Task  Force  Report  at  Press  Conference 

Load-Date:  February  13, 1996 
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Mr.  Ellis.  Well,  I  would  just  add  to  that.  We  have  17  inter¬ 
connection  agreements,  and  they  are  negotiated  one  by  one  and 
they  are  private  negotiations  under  the  auspices  of  the  States.  In 
^ome-  of>those-agreements.-the^parties-±Lave_negotiated  both  stand- 
ards  of  performance  and  even  liquidated  damages. 

But  on  this  point,  I  will  go  back  to  what  I  said  before.  We,  for 
many  years,  have  looked  at  the  whole  area  of  interconnection,  par¬ 
ticularly  with  the  number  of  customers — and  that  is  what  I  will 
call  them,  carriers — that  we  have.  We  have  performance  standards, 
we  have  capabilities.  They  can  come  in  and  online  monitor  the 
quality  of  the  access.  This  is  an  area  we  get  rated  by  the  FCC. 
They  rate  us,  all  the  carriers. 

At  predivestiture,  pre-1984,  there  could  have  been  arguments, 
but  this  has  not  been,  I  submit,  in  the  relatively — well,  I  will  use 
8  years — this  has  not  been  an  area  of  controversy. 

Senator  Feingold.  Is  this  the  kind  of  thdng  you  would  agree  to, 
then,  as  a  condition  for  merger? 

Mr.  Ellis.  It  is  absolutely  not  the  kind  of  thing  we  would  agree 
to  as  a  condition  for  merger.  We  believe,  unquestionably,  this  merg¬ 
er  should  be  held  to  the  same  standard  that  the  AT&T~McCaw 
merger  was,  that  the  MCI-BT,  that  the  Sprint — I  could  go  down 
the  whole  list,  Disney,  and  so  on — the  law  ought  to  be  the  same 
for  everyone.  What  I  am  saying  is  under  the  act  that  was  passed 
by  Congress,  that  is  a  matter  for  private  negotiations  and  it  has 
worked.  We  have  had  17  agreements  with  big  and  small,  including 
people  like  Time  Warner  and  MFS.  So  I  am  saying  the  process  was 
working.  The  problem  has  come  up  because  of  FCC  has  gone  off 
and  tried  to  reregulate  the  system  with  a  700-page,  single-spaced 
order.  That  is  the  problem. 

Senator  Feingold.  Mr.  Chairman,  we  will  pursue  this  again  an¬ 
other  time  and  I  thank  you  very  much  for  the  extra  time. 

Senator  Thurmond.  Thank  you,  gentlemen,  for  your  appearance. 
We  will  now  have  the  second  panel  come  around — ^Mr.  Michael 
Salsbury,  Mr.  William  Barr,  and  Mr.  Robert  Atkinson.  We  will  give 
each  of  you  5  minutes  to  make  an  opening  statement,  and  please 
confine  it  to  5  minutes.  You  can  put  your  entire  statement  in  the 
record. 

Mr.  Salsbury,  you  may  start. 

PANEL  CONSISTING  OF  MICHAEL  H.  SALSBURY,  EXECUTIVE 
VICE  PRESIDENT  AND  GENERAL  COUNSEL,  MCI  COMMU¬ 
NICATIONS  CORP.,  WASHINGTON,  DC;  WILLIAM  R  BARR, 
SENIOR  VICE  PRESIDENT  AND  GENERAL  COUNSEL,  GTE 
CORP.,  STAMFORD,  CT;  AND  ROBERT  C.  ATKINSON,  SENIOR 
VICE  PRESIDENT,  LEGAL,  REGULATORY  AND  EXTERNAL  AF¬ 
FAIRS,  TELEPORT  COMMUNICATIONS  GROUP,  INC.,  STATEN 
ISLAND,  NY 

STATEMENT  OF  MICHAEL  H.  SALSBURY 

Mr.  Salsbury.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  My  name  is  Michael  Salsbury  and  I  am  executive  vice 
president  and  general  counsel  of  MCI  Communications  Corp.  It  is 
a  privilege  to  testify  before  this  committee  today,  and  permit  me 
at  the  outset,  Mr.  Chairman,  to  acknowledge  the  exemplary  leader- 
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sWp  of  members  of  this  committee  to  ensure  that  the  act  recog¬ 
nized  the  critically  important  role  of  the  Department  of  Justice  in 
protecting  and  promoting  competition  in  telecommunications  mar¬ 
kets. 

Development  of  competition  in  the  long  distance  industry  since 
the  breakup  of  the  Bell  System  in  1984  pursuant  to  the  MFJ  is  an 
extraordinary  American  success  story.  The  changes  spurred  on  by 
DOJ  and  the  FCC  gave  American  consumers  and  businesses  mul¬ 
tiple  choices  for  long  distance  telephone  service.  Both  large  and 
small  entrepreneurial  companies  now  compete  vigorously  in  the 
long  distance  industry. 

The  long  distance  cartel  referred  to  by  Mr.  Young  at  this  point 
has  more  than  500  members,  has  so  far  escaped  detection  by  Fed¬ 
eral  and  State  competition  authorities,  and  to  date  has  been  visible 
only  to  local  exchange  monopolists  and  their  paid  experts.  Since 
1984,  long  distance  prices  have  declined  almost  70  percent.  Innova¬ 
tive  long  distance  services,  such  as  virtual  networks,  fax,  and  the 
Internet,  have  been  introduced.  Call  quality  has  increased  and  cus¬ 
tomer  service  has  improved  dramatically. 

Unfortunately,  the  MFJ  did  not  address  competition  in  local  tele¬ 
phone  service  markets.  These  markets  remain  monopolies  domi¬ 
nated  by  the  seven  RBOC’s  and  GTE,  which  provide  more  than  99 
percent  of  all  the  local  telephone  services  in  their  service  terri¬ 
tories.  Compared  to  the  42  million  times  customers  changed  their 
long  distance  carriers  last  year,  no  more  than  a  handful  of  cus¬ 
tomers  could  obtain  local  service  from  more  than  one  carrier. 

Against  this  background,  the  intent  of  the  act  was,  first,  to  pry 
open  local  telephone  markets  to  competition  and  to  reform  and  ad¬ 
vance  universal  service  arrangements  so  as  to  eliminate  the  cur¬ 
rent  massive  subsidy  flows;  and,  second,  once  local  markets  were 
opened  and  effectively  competitive,  to  promote  further  diversity  and 
choice  in  long  distance  by  permitting  the  RBOC’s  to  enter  the  long 
distance  market  within  their  regions. 

For  the  act’s  goals,  two  things  are  critically  important.  First, 
Federal  and  State  regulators  must  implement  the  act  in  a  manner 
consistent  with  Congress’  procompetition  intent.  The  FCC  is  off  to 
the  right  start  with  its  interconnection  order  issued  last  month. 
Yet,  much  of  the  implementation  effort  lies  ahead.  Because  not  one 
of  the  RBOC’s  or  CTE  has  entered  into  a  single  interconnection 
agreement  that  meets  the  requirements  of  the  act  and  the  FCC’s 
rule,  the  act  now  requires  each  State  separately  to  outline  those 
agreements  in  lengthy  arbitration  proceedings.  'This  process  will, 
no  doubt,  be  further  complicated  by  the  appeals  from  the  inter¬ 
connection  order  filed  by  each  of  the  RBOC’s  and  GTE. 

The  second  critical  factor  is  DOJ’s  continuing  role  in  ensuring 
that  the  evolution  to  competition  in  local  markets  does  not  jeopard¬ 
ize  long  distance  competition  either  by  premature  entry  of  the 
RBOC’s  into  the  long  distance  market  while  they  still  remain  mo¬ 
nopoly  power  or  by  combination  of  RBOC  monopolies  that  can 
delay  and  possibly  frustrate  development  of  local  competition  en¬ 
tirely. 

We  have  met  with  representatives  of  the  Antitnjst  Division  and 
can  report  that  they  are  preparing  to  car^  out  their  statutory  re¬ 
sponsibilities  in  reviewing  the  RBOC  applications  for  long  distance 
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entry.  The  proposed  mergers  of  Bell  Atlantic  and  NYNEX  and  of 
SBC  and  Pacific  Telesis,  however,  are  very  troubling  and  should  be 
opposed.  If  permitted  to  proceed,  these  mergers  would  impede  the 
development  of  local  competition  in  each  of  these  RBOC’s  regions 
and  would  create  a  substantial  likelihood  that  the  resulting  mega- 
RBOC’s  would  leverage  their  local  monopolies  to  gain  market 
power  in  the  long  distance  market. 

Although  local  telephone  service  remains  a  highly  concentrated 
market,  in  no  instance  have  RBOC’s  ever  comp)eted  with  each  other 
in  the  provision  of  regular  telephone  service.  In  fairness,  in  the 
past  State  laws  have  often  prevented  that,  but  the  act  eliminated 
all  such  legal  constraints.  With  the  prospect  of  increased  revenues 
and  profits  from  the  out-of-region  business  of  their  customers 
alone,  one  would  expect  to  see  demands  for  interconnection  from 
other  RBOC’s  and  the  beginnings  of  RBOC  competition.  After  all, 
who  better  to  compete  in  local  sei'vice  markets  than  the  experi¬ 
enced,  well-financed  companies  that  have  been  doing  it  for  100 
years? 

Why,  for  example,  wouldn’t  Bell  Atlantic,  which  provides  residen¬ 
tial  service  to  many  New  York  executives,  not  try  to  win  the  tele¬ 
phone  service  of  their  businesses  away  from  NYNEX?  If  Bell  Atlan¬ 
tic  wasn’t  interested  in  New  York  and  SBC  wasn’t  interested  in  the 
business  in  California,  why  are  they  buying  these  companies?  This 
is,  in  fact,  the  justification  Bell  Atlantic  gave  some  years  ago  when 
it  tried  to  merge  with  TCI.  At  that  time.  Bell  Atlantic’s  economists 
said  that  the  only  possible  purpose  and  consequence  of  the  merger 
would  be  to  mount  a  direct  competitive  challenge  across  the  board 
to  the  incumbent  telephone  companies,  predominantly  other  BOC’s. 
They  are  not  saying  that  now.  Why  not? 

I  just  might  quickly  conclude.  The  reason  is  that  if  they  go  into 
the  other  territories  and  demand  interconnection,  the  other — if  Bell 
Atlantic  went  into  NYNEX’  territory  or  if  Southwestern  Bell  went 
into  Pacific’s,  then  the  other  companies  would  retaliate.  They 
would  demand  interconnection  from  the  other  company  and  they 
would  immediately  start  competing  against  each  other,  bringing 
local  competition  that  much  quicker.  The  answer  to  the  monopo¬ 
lists’  dilemma,  Mr.  Chairman,  was  to  merge,  not  compete. 

Thank  you. 

[The  prepared  statement  of  Mr.  Salsbury  follows:] 

Prepared  Statement  of  Michael  H.  Salsbury 

EXECUTIVE  SUMMARY 

It  is  a  privilege  to  testify  before  the  Committee  on  the  state  of  competition  in  the 
telecommunications  industry  following  enactment  of  the  Telecommunications  Act  of 
1996.  I’d  like  to  acknowledge  the  exemplary  leadership  of  members  of  this  Commit¬ 
tee  to  ensure  that  the  new  law  recognized  the  critically  important  role  of  the  De¬ 
partment  of  Justice  (DOJ)  in  protecting  the  promoting  competition  in  the  tele¬ 
communications  marketplace. 

MCI  is  uniquely  situated  to  speak  about  competition  in  the  industry  because  more 
than  25  years  ago  we  successfully  challenged  the  Bell  System  monopoly  ard  brought 
competition  to  the  long  distance  industry.  We  have  experienced  first-hand  the  anti¬ 
competitive  shenanigans  that  an  incumbent  monopoly  can  engage  in  to  frustrate 
new  entrants  that  are  trying  to  interconnect  with  its  network  and  compete  for  cus¬ 
tomers.  We  know  why  it  so  necessary  not  only  to  have  fair  rules  of  the  game  but 
why  you  need  the  referees  on  the  field  for  enforcement. 

The  Act  holds  the  potential  to  spur  the  same  kind  of  consumer  benefits  in  the  mo¬ 
nopoly  local  market  that  long  distance  competition  brought.  Today,  consumers  have 
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many  choices  in  long  distance  providers  and  rates  have  fallen  nearly  70  percent  over 
the  last  decade — the  same  long  distance  call  that  cost  $1.77  (in  1994  dollars)  ten 
years  ago,  would  cost  less  than  58  cents  today.  The  same  is  not  true  in  the  local 
telephone  market  dominated  by  the  seven  Regional  Bell  Operating  Companies 
(RBOC’s)  and  GTE.  Their  monopoly  power  and  their  ability  to  act  anticompetitively 
is  why  the  new  rules  of  the  game  and  the  enforcement  mechanisms  are  critical  to 
realizing  the  goal  of  full  competition  in  every  telecommunications  market.  My  testi¬ 
mony  focuses  principally  on  two  areas  of  concern — the  implementation  of  the  Act 
and  how  the  proposed  RBOC  mergers  will  harm  competition. 

Seven  months  after  the  passage  of  the  Act,  little  in  the  local  marketplace  has 
changed.  Consumers  only  have  one  choice  for  their  local  service  provider.  The  in¬ 
cumbent  monopolies,  while  crying  that  they  are  facing  competition,  are  doing  every¬ 
thing  possible  to  thwart  new  entrants  and  kill  its  development.  Within  a  month  of 
the  Federal  Communications  Commission’s  (FCC)  issuance  of  new  local  competition 
rules,  the  incumbent  monopolies  have  begun  an  enormous  legal  battle  seeking  to 
block  the  implementation  of  the  Act.  The  monopolists’  tactics  of  stall,  disrupt  and 
delay  are  exactly  why  we  must  have  fair  rules  and  good  enforcement  of  the  rules 
and  playing  conditions.  In  the  near  term,  regulation  must  play  its  role  as  a  sub- 
"stitute  for  competitive  processes  until  true  local  competition — and  market  forces — 
fully  develop. 

The  FCC  is  off  to  a  good  start  in  issuing  its  August  1  local  competition  rules,  but 
these  rules  are  only  one  part  of  a  tlvee  part  trilogy  of  necessary  reforms.  The  trilogy 
must  include: 

National  Local  Competition  Rules — Adoption  of  national  rules  to  foster  local  com¬ 
petition  throughout  the  U.S. 

Universal  Service  Reform — ^A  competitively-neutral  universal  service  plan  that  in¬ 
creases  the  number  of  Americans  on  the  network,  provides  access  to  basic  and  ad¬ 
vanced  services,  eliminates  hidden  subsidies,  ensures  that  all  players  contribute  in 
an  equitable  manner  and  ensures  that  local  service  remains  affordable  in  all  areas 
of  the  country. 

Access  Charge  Reform — Reform  of  access  charges  which  currently  result  in  long 
distance  companies  paying  nearly  half  of  every  dollar  to  incumbent  local  monopolies. 
These  charges  are  seven  times  the  cost  of  providing  access.  Competition  will  not  de¬ 
velop  unless  these  charges  reflect  the  true  price  of  providing  access  to  the  incum¬ 
bent’s  network. 

As  noted,  the  Act  recognizes  DOJ’s  preeminent  role  in  safe^arding  national  pro¬ 
competition  policies.  In  this  regard,  DOJ  must  critically  examine  the  proposed  merg¬ 
ers  of  Bell  Alantic/NYNEX  and  SBC/PacTel.  MIC  views  these  proposed  mergers  as 
inconsistent  with  the  pro-competition  intent  of  the  Act  and  in  violation  of  our  na¬ 
tional  antitrust  principles.  These  mergers  should  be  opposed.  If  these  RBOC  merg¬ 
ers  were  allowea,  our  nation  would  lose  two  powerfiil  and  resourceful  competitors, 
both  of  which  would  likely  be  new  entrants  into  the  local  markets  now  being  served 
on  a  monopoly  basis  by  their  merger  partners.  Bell  Atlantic-NYNEX  would  control 
25  percent  of  the  nation’s  access  lines  to  customers  and  SBC-PacTel  would  control 
21  percent.  In  other  words,  two  huge  monopolies  would  have  bottleneck  control  of 
more  than  45  percent  of  the  nation’s  phone  lines.  These  combined  “mega-RBOC’s” 
would  also  have  a  much  greater  ability  to  engage  in  anticompetitive  activity  if  al¬ 
lowed  to  provide  interLATA  long  distance  service  in  their  huge  new  intraregion 
markets  because  of  the  large  proportion  of  calls  on  which  they  control  both  ends  of 
access  (i.e.,  calls  that  both  originate  and  terminate  within  the  new  larger  regions). 

Assuming  that  the  efforts  of  incumbent  monopolists  to  thwart  it  fail,  the  develop¬ 
ment  of  local  competition  promised  by  the  Act,  one  properly  implemented,  can 
produce  the  same  kinds  of  consumer  benefits  that  competition  in  the  long  distance 
market  produced  following  the  break-up  of  the  Bell  System — and  more. 

Mr.  Chairman,  actions  taken  by  the  FCC  and  DOJ  in  the  coming  months  will  in 
large  part  determine  whether  or  not  the  Act’s  competitive  goals — and  the  benefits 
to  consumers  that  competition  brings — are  realized.  To  date,  we  have  seen  the 
RBO<II’s  going  to  court,  refusing  to  sign  interconnection  deals  that  meet  the  Act’s 
competitive  checklist,  and  doing  all  in  their  power  not  only  to  retain,  but  in  the  case 
of  these  proposed  mergers,  to  expand  their  monopolies.  I  commend  you  for  your  dili¬ 
gence  in  publicly  examining  issues  and  I  appreciate  this  opportunity  to  appear  be¬ 
fore  the  committee. 


Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  My  name  is  Mi¬ 
chael  H.  Salsbury.  I  am  Executive  Vice  President  and  General  Counsel  of  MCI  Com¬ 
munications  Corporation.  It  is  a  privilege  to  testify  before  this  Committee  on  the 
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state  of  competition  in  the  telecommunications  industry  following  enactment  of  the 
Telecommunications  Act  of  1996  (Act). 

Permit  me  at  the  outset,  Mr.  Chairman,  to  acknowledge  the  exemplary  leadership 
of  members  of  this  Committee  to  ensure  that  the  new  law  recognizes  the  critically 
important  role  of  the  Department  of  Justice  (DOJ)  in  protecting  and  promoting  com¬ 
petition  in  the  telecommunications  marketplace. 

No  one  can  question  MCFs  long-standing  commitment  to  achieving  full  and  fair 
competition  in  all  telecommunications  markets.  MCI  was  the  pioneer  of  competition 
in  the  telecommunications  industry — first  in  long  distance  and  now  in  local  tele¬ 
phone  markets.  MCI  has  grown  from  a  tiny  upstart  challenging  the  Bell  System  to 
an  industry  leader.  In  the  process,  MCI  has  become  a  diversified  communications 
company  offering  consumers  and  businesses  a'  range  of  services  including  long  dis¬ 
tance,  wireless,  local  access,  paging,  Internet  access,  and  more.  MCI  will  continue 
to  provide  the  innovative  services  our  customers  demand,  including  local  telephone 
service,  but  can  do  so  only  if  the  Act  is  properly  implemented  and  if  regulators  pre¬ 
vent  anticompetitive  behavior  on  the  part  of  incumbent  monopolies.  In  order  to  be¬ 
come  a  facilities-based  competitor  to  the  incumbent  telephone  monopolies,  MCI  cre¬ 
ated  a  subsidiary,  MCImetro.  If  the  right  rules  are  in  place  and  arbitrations  with 
the  Regional  Bell  Operating  Companies  (RBOCs)  are  successful,  by  early  next  year, 
MCImetro  will  have  grown  to  operating  local  switches  in  24  markets  in  20  states. 

INTRODUCTION 

For  decades,  the  telecommunications  industry  was  dominated  by  the  former  Bell 
System  monopoly.  Twelve  years  after  the  break-up  of  the  Bell  System,  long  distance 
is  a  highly  competitive  market  with  hundreds  of  competitors  and  prices  that  have 
decreased  nearly  70  percent.  The  local  telephone  markets,  however  remain  monopo¬ 
lies  dominated  by  the  seven  RBOCs  and  GTE.  The  Act  holds  enormous  potenUal  for 
bringing  competition  to  these  monopoly  markets,  and  while  MCI  is  optimistic  that 
this  historic  legislation  will  achieve  that  goal,  it  is  far  from  a  foregone  conclusion. 
Several  critical  events  must  occur  before  that  will  even  be  possible.  My  testimony 
will  focus  principally  on  two  areas  that  require  special  attention:  implementation  of 
the  Act  (a  “trilogy^’  of  key  regulatory  decisions)  and  the  proposed  KBOC  mergers. 

First,  the  Act  must  be  properly  implemented  by  both  federal  and  state  regulators 
in  a  way  that  is  consistent  with  Congress’  pro-competition  intent.  While  the  Federal 
Communications  Commission  (FCC)  if  off  to  the  right  start  with  the  August  1  re¬ 
lease  of  its  local  competition  rules,  much  of  the  Act’s  implementation  lies  ahead.  Not 
a  single  state  has  arbitrated  an  interconnection  agreement  pursuant  to  Section  252 
of  the  Act.  Moreover,  FCC  decisions  in  two  key  proceedings — universal  service  and 
access  charge  reform — are  still  months  away.  These  two  items,  together  with  suc¬ 
cessful  implementation  of  local  competition  rules,  form  what  the  FCC  has  labeled 
a  “trilogy”  of  key  decisions  needed  to  launch  local  competition  and  preserve  long  dis¬ 
tance  competition.  If  successfully  executed,  this  trilogy  promises  to  bring  lower 
prices  and  innovative  telecommunications  services  to  all  Americans. 

Second,  certain  pending  industry  mergers  will  harm  competition  and  impede 
achievement  of  the  Act’s  goals.  The  Act  opens  to  competition  a  $500  billion  commu¬ 
nications  and  information  market  with  exploding  growth  potential.  Many  players  in 
this  market,  including  MCI,  have  and  will  form  alliances  to  offer  innovative  new 
products  and  services  and  increased  geographical  reach.  We  do  not  assert  that  such 
economic  activity  should  be  discouraged.  To  the  contrary,  joint  ventures  and  merg¬ 
ers  may  strengthen  competition  in  the  market.  Not  all  mergers,  have  such  beneficial 
results. 

MCI  views  the  proposed  mergers  of  Bell  Atlantic  with  NYNEX  and  SBC  Commu¬ 
nications  (SBC)  with  Pacific  Telesis  (PacTel)  as  inconsistent  with  the  pro-competi¬ 
tion  intent  of  the  Act  and  in  violation  of  our  national  antitrust  principles.  These 
mergers  should  be  opposed.  If  these  RBOC  mergers  were  allowed,  our  nation  would 
lose  two  powerful  and  resourceful  competitors,  both  of  which  would  likely  be  new 
entrants  into  the  local  markets  now  being  served  on  a  monopoly  basis  by  their 
merger  partners.  Bell  Atlantic-NYNEX  would  control  25  percent  of  the  nation’s  ac¬ 
cess  lines  to  customers  and  SBC-PACTel  would  control  21  percent.  In  other  words, 
two  huge  monopolies  would  have  bottleneck  control  of  more  than  45  percent  of  the 
nation’s  phone  lines.  These  combined  “mega-RBOCs”  would  also  have  a  much  great¬ 
er  ability  to  engage  in  anticompetitive  activity  if  allowed  to  provide  interLATA  long 
distance  service  in  their  huge  new  intraremon  market  because  of  the  large  propor¬ 
tion  of  calls  on  which  they  control  both  ends  of  access  (i.e.,  calls  that  both  originate 
and  terminate  within  the  new  larger  regions). 

Assuming  that  the  efforts  of  incumbent  monopolists  to  thwart  it  fail,  the  develop¬ 
ment  of  local  competition  promised  by  the  Act,  once  properly  implemented,  can 
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produce  the  same  kinds  of  consumer  benefits  that  competition  in  the  long  distance 
market  produced  following  the  break-up  of  the  Bell  System — and  more. 

LONG  DISTANCE  COMPETITION  BENEFITS  THE  ECONOMY  &  CONSUMERS 

Mr.  Chairman,  the  development  of  competition  in  the  long  distance  industry  since 
the  break-up  of  the  Bell  System  is  an  extraordinary  American  success  story.  The 
changes  spurred  on  by  the  DOJ  and  the  FCC  gave  American  consumers  and  busi¬ 
nesses  multiple  options  for  long  distance  telephone  service.  Both  large  and  small  en¬ 
trepreneurial  companies  now  compete  vigorously  in  the  long  distance  industry.  ^ 

The  development  of  a  highly  competitive  long  distance  industry  has  been  a  boon 
for  the  U.S.  consumer.  A  1995  study  ^  by  Dr.  Robert  Hall  of  Stanford  University  con¬ 
firmed  what  the  world  already  knew — that  long  distance  competition  created  hun¬ 
dreds  of  new  businesses  as  new  carriers  entered  the  market,  stimulated  an  unprece¬ 
dented  surge  in  technological  innovation,  and  caused  call  quality  to  soar  as  long  dis¬ 
tance  companies  criss-crossed  the  nation  with  fiber  optic  networks  that  today  com¬ 
prise  the  Information  Superhighway.  In  addition,  and  perhaps  most  importantly, 
competition  drove  real  long  distance  prices  to  American  consumers  down  by  almost 
70  percent  between  1985  and  1995.  The  same  long  distance  call  that  cost  $1.77  (in 
1994  dollars)  ten  years  ago,  costs  less  than  58  cents  today. 

Notwithstanding  the  facts,  the  RBOCs  argue  that  the  long  distance  industry  is 
not  competitive.^  This  view  appears  to  be  motivated  more  by  a  desire  to  influence 
public  policy  than  by  a  reasoned  and  impartial  evaluation  of  the  facts;  it  is  notori¬ 
ously  wrong.  Since  1995,  while  the  RBO(Js  were  spreading  their  propaganda  to  pol¬ 
icy  makers,  many  on  Wall  Street  realized  that  the  firms  in  the  long  distance  indus¬ 
try  were  vigorously  fighting  for  market  share  through  price  competition,  quality  im¬ 
provements,  and  new  and  innovative  service  offerings. 

FCC  figures  also  demonstrate  vigorous  long  distance  industry  competition.  AT&T 
market  share  measured  by  revenue  slipped  almost  one  percentage  point  in  the  first 
quarter  of  1996  to  55.1  percent,  continuing  the  downward  trend  from  90  percent  at 
divestiture  in  1984;  67  percent  in  1989;  and  61  percent  in  1993.  Measured  by  traffic 
revenue,  AT&T's  share  is  now  approaching  50  percent. 

Change  in  market  share,  however,  does  not  tell  the  whole  story.  Market  share  re¬ 
flects  only  net  customer  turnover;  if  AT&T  loses  a  customer  to  one  long  distance 
competitor  but  wins  one  from  another,  its  market  share  remains  the  same.  The  ac¬ 
tual  turnover  is  a  more  accurate  barometer  of  competition  and  it  demonstrates  ex¬ 
treme  rivarly — long  distance  customers  changed  carriers  over  42  million  times  in 
1995,  with  a  faster  pace  of  turnover  exhibited  in  the  first  quarter  of  1996.  In  addi¬ 
tion,  smaller  carriers  continue  to  gain  an  increased  share  of  the  market.  The  FCC 
reports  that  “third  tier”  carriers  have  increased  their  share  of  the  market  revenue 
fivefold,  from  less  than  three  percent  in  1984  to  more  than  14  percent  in  1995.  The 
ability  of  new  entrants  to  rapidly  build  market  share  is  reflective  of  an  open  and 
competitive,  rather  than  a  non-competitive,  market. 

In  addition  to  presenting  misleading  facts  on  market  share  in  the  long  distance 
industry,  the  MacAvoy  stud/s  core  conclusions  are  based  on  an  analysis  of  long  dis¬ 
tance  prices  and  costs  that  is  totally  flawed.  According  to  the  study,  long  di  tance 
prices  are  well  above  costs  and  the  margin  has  been  increasing  over  time.  Ihe  two 
mndamental  problems  with  the  analysis  are  its  pricing  and  cost  data.  There  are  sev¬ 
eral  problems  with  the  pricing  analysis.  First,  it  overstates  consumer  rates  by  ijpior- 
ing  important  residential  discount  plans — such  as  the  MCI  “Sure-Savings,”  the 
AT&T  “True  Savings,”  and  other  discount  plans.  Second,  it  makes  incorrect  calling 
pattern  assumptions. 

It  assumes  that  85  percent  of  residential  calls  are  made  during  the  day,  wWch 
is  flatly  incorrect  and  causes  a  gross  overstatement  of  average  residential  prices. 
Third,  it  overstates  business  rated  by  ignoring  business  contract  tariffs.  Incredibly, 
the  cost  data  leaves  most  of  the  costs  incurred  by  long  distance  companies  out  of 
the  equation — that  analysis  excludes  billing,  promotion,  advertising,  and  most  net- 


*  In  Utah  and  South  Carolina,  27  long  distance  companies  provide  customized  service  to  con¬ 
sumers  and  small  businesses.  In  Texas,  more  than  100  companies  offer  a  variety  of  lone  distance 
services.  More  than  70  companies  compete  in  Pennsylvania  and  Illinois.  In  California,  Michigan, 
Ohio,  New  York,  Wisconsin,  and  Florida,  more  than  50  long  distance  companies  are  today  offer¬ 
ing  service. 

Long  Distance:  Public  Benefits  from  Increased  Competition,  1995. 

3  The  RBOCs  are  promoting  the  findings  of  a  book  by  a  paid  economic  consultant  (Paul  W. 
MacAvoy,  The  Failure  of  Antitrust  and  Regulation  to  Establish  Competition  in  Markets  for  l^ng' 
Distance  Telephone  Services  (Cambridge,  MA:  The  MIT  &  AEI  Press,  1996))  which  concludes 
that  the  long  distance  companies  have  “stabilized”  their  market  shares  and  have  gotten  so  gwd 
at  “signaling’  what  their  prices  will  be  that  competition  is  not  effective  at  lowering  prices.  Un¬ 
less  and  until,  of  course,  the  RBOCs  gain  entry  into  the  long  distance  market. 


work  costs.  With  the  data  errors  corrected,  the  conclusions  reached  are  the  opposite: 
long  distance  prices  have  fallen  dramatically  over  the  last  decade  and  that  decline 
has  outstripped  the  decline  in  access  charges  by  a  wide  margin. 

LOCAL  TELEPHONE  MARKETS  ARE  STILL  DOMINATED  BY  MONOPOLIES 

In  marked  contrast  to  the  vigorously  competitive  long  distance  industry,  there 
was  no  meaningful  competition  in  local  telephone  markets  when  the  Act  was  si^ed 
into  law  in  February.  Until  preempted  by  Section  253  of  the  Act,  local  competition 
could  not  exist  because  most  state  prohibited  competition  by  law  or  regulation.  The 
House  Commerce  Committee  Report  noted  that  “the  seven  BOCs  control  over  80 
percent  of  the  local  telephone  network,”  “the  top  10  telephone  companies  control 
over  92  percent  of  the  local  telephone  network,”  and  “in  the  large  number  of  mar¬ 
kets  for  local  telephone  service  there  was  no  instance  where  any  of  the  top  10  tele¬ 
phone  companies  compete  with  one  another.”'*  Although  a  key  objective  of  the  Act 
is  to  bring  full  and  open  competition  to  the  local  market,  little  has  changed  in  the 
last  seven  months.  The  $95  billion  local  telephone  market  is  still  dominated  by  mo¬ 
nopolies. 

in  any  given  geographic  area,  only  one  company  provides  the  conectivity  that  al¬ 
lows  users  to  communicate  with  one  another  through  the  telephone.  Anyone  who 
wants  telephone  service-local  or  long  distarice-has  to  rely  on  the  local  telephone 
company  to  provide  that  conectivity.  The  RBOCs  continue  to  monopolize  both  as¬ 
pects  of  local  telephone  service  in  their  serving  areas:  local  exchange  (calling  friends 
and  family  across  town)  and  exchange  access  (connecting  you  to  your  long  distance 
phone  company  for  long  distance  calls). 

The  RBOCs  claim  that  they  have  been  facing  significant  competition  for  exchange 
access  traffic.  Long  distance  companies  pay  about  40  percent  of  every  revenue  dollar 
for  access.  Approximately  99.4  percent  of  those  dollars  go  to  the  local  telephone  mo¬ 
nopolies.  Industry-wide,  long  distance  companies’  payments  to  local  monopolies  last 
year  exceeded  $20  billion.  MCI’s  access  payments  alone  exceeded  $5  bilUon.  Com¬ 
pared  to  the  billions  of  dollars  paid  to  the  RBOCs,  MCI  paid  only  $25  million — less 
than  four  tenths  of  one  percent — to  competitive  access  providers,  or  competitive  local 
exchange  carriers  (CLECs).  Competition  in  this  market  is  far  from  a  reality.  More¬ 
over,  the  RBOCs  continue  to  experience  growth  in  their  access  traffic  volumes.  In 
the  last  three  years  local  telephone  company  access  traffic  has  grown  by  more  than 
seven  percent  a  year.  Even  in  two  states  where  the  presence  of  CLECs  would  be 
most  likely  to  erode  local  telephone  company  access  business — Illinois  and  New 
York — interstate  access  traffic  growth  for  Ameritech  and  NYNEX  has  been  about 
the  same  as  the  rest  of  the  country. 

The  tiny  pockets  of  emerging  competition,  which  the  RBOCs  prefer  to  show 
through  a  magnif3dng  glass  to  overstate  their  importance,  do  not  today  provide  con¬ 
sumers  with  choices  for  local  telephone  service.  Ironically,  at  the  same  time  the  in¬ 
cumbent  monopolies  are  crying  “competition,”  they  are  doing  everything  possible  to 
squelch  its  development. 

Monopoly  behavior  stifles  competition 

The  RBOCs  and  GTE  are  doing  everything  possible  to  stifle  competition  in  court, 
in  the  re^atory  process,  and  in  the  marketplace.  Barely  a  month  nas  passed  since 
the  FCC  issued  its  new  local  competition  rules  and  the  incumbent  monopolies  have 
already  initiated  a  legal  battle  against  the  implementation  of  the  Act.  GTE  and 
Southern  New  England  Telephone  (SNET)  have  sought  to  stay  the  effective  date  of 
the  FCC’s  local  competition  rules,  arguing  that  they  will  be  damaged  if  the  rules 
take  effect.  Last  week,  US  WEST,  Bell  Atlantic,  NYlteX,  PacTel,  and  BellSouth  pe¬ 
titioned  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  to  overturn  the  FCC’s 
order,  as  did  GTE.  SBC  filed  a  similar  petition  in  the  Court  of  Appeals  for  the  Fifth 
Circuit  in  New  Orleans.  Although  MCI  believes  that  the  stay  applications  will  fail, 
this  is  yet  another  example  of  the  incumbent  monopolies’  attempt  to  impede  the 
competition  process. 

While  the  Act  creates  affirmative  obligations  on  the  part  of  the  RBOCs  to  open 
their  markets  to  competition,  the  interconnection  agreements  that  have  been  signed 
between  the  RBOCs  and  their  potential  competitors  are  few  and  interim  in  nature 
and  with  companies  interested  primarily  only  in  terminating  traffic  over  the 
RBOCS’  networks.  Not  one  of  the  agreement  addresses  of  all  the  local  competition 
issues  that  Congress  mandated. 

The  fact  is,  of  the  forty  or  so  interconnection  agreements  that  have  been  nego¬ 
tiated  very  few  even  address  all  fourteen  items  of  the  competitive  checklist  set  forth 


'‘H.  Rep.  No.  104-204,  104th  Cong.,  IstSess.,  at  p.  50  (emphasis  added). 
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in  Section  27 1  of  the  Act.  Those  that  do  fall  short  either  in  the  pricing  requirements 
of  the  Act,  or  by  requiring  certain  restrictions  on  resale  or  unbundled  elements.'’" 

MCI  and  other  new  entrants  have  been  forced  to  sign  limited  interim  agreements 
to  interconnect  with  the  incumbent  monopoiys  network.  Since  these  agreements  are 
deficient,  key  elements — such  as  pricing  terms  for  resale  of  local  service — must  be 
renegotiated.  Because  negotiations  with  the  RBOCs  have  led  nowhere,  MCI  and  new 
competitors  are  forced  to  go  to  arbitration.  MCI  has  filed  for  arbitration  in  28  states. 
TCG,  MFS  and  AT&T  have  all  filed  petitions  requesting  arbitration  with  the 
RBOCs. 

A  competitive  marketplace  naturally  works  against  such  anti-competitive  abuses. 
When  several  vendors  compete  for  MCI’s  business,  they  are  responsive  to  our  needs. 
But  when  MCI  and  other  competitors  must  still  rely  on  the  monopoly  RBOCs  to 
reach  oiu*  customers,  bad  things  can  happen.  Consider  these  two  examples: 

Bad  Faith  Dilatory  Tactics. — ^The  RBOCs  have  used  delaying  tactics  since  passage 
of  the  Act  to  stifle  competition.  In  April,  we  sent  each  RBOC  (and  each  state  com¬ 
mission)  our  Term  Sheet,  listing  the  items  we  needed  from  them  in  order  to  provide 
local  service.  The  RBOCs’  response  was  to  refuse  to  talk  to  us  without  a  gag  order 
on  the  negotiations,  forcing  us  to  seek  mediation.  Recently,  with  the  leadership  of 
the  Michigan  Public  Service  Commission,  Ameritech  retreated  from  that  position 
and  has  begun  to  talk  to  us.  But,  we  spent  from  March  to  July  without  engaging 
in  any  serious  pricing  negotiations  based  on  their  unreasonable  insistence  on  put¬ 
ting  MCI  under  a  gag  order. 

Refusal  to  Negotiate. — Bell  Atlantic  has  refused  to  negotiate  an  interim  agreement 
in  New  Jersey,  despite  a^eeing  to  one  in  Pennsylvania.  While  we  are  ready  to  begin 
service  and  offer  competitive  choices  to  New  Jersey  customers,  our  switch  there  lays 
dormant  because  of  Bell  Atlantic’s  refusal  to  negotiate.  Similar  inconsistent  posi¬ 
tions  have  been  taken  in  different  states  by  US  WEST  and  GTE.  In  addition,  Bell 
Atlantic  has  refused  to  provide  us  with  any  pricing/costing  information  unless  we 
agree  not  to  disclose  it  to  anybody. 

Such  behavior  is  not  indicative  of  a  competitive  market.  It  represents  the  tried 
and  true  tactic  of  a  monopolist — deter,  disrupt,  and  delay.  It  is  nothing  but  a  fla- 
^ant  attempt  by  the  RBOCs  to  preserve  their  monopolies.  If  successful,  these  delay¬ 
ing  tactics  would  mean  that  consumers  would  have  to  wait  years  for  the  benefits 
local  competition  will  bring:  lov^er  prices,  more  choices  and  better  service.  This  pro¬ 
monopoly  behavior  is  inimical  to  the  purposes  of  the  Act  and  demonstrates  the  im¬ 
portance  of  regulators,  both  federal  and  state,  managing  the  transition  to  competi¬ 
tion.  Before  discussing  the  FCC’s  challenge  in  implementing  the  Act,  I’ll  briefly  de¬ 
scribe  the  “navigational  tools”  regulators  need. 

NAVIGATIONAL  TOOLS  NEEDED  TO  JUMP  START  LOCAL  COMPETITION 

In  the  months  ahead,  regulation  must  play  its  role  as  a  substitute  for  market 
forces  until  true  competition  arrives.  Regulatory  oversight  is  needed  to  ensure  that 
the  proper  safeguards  are  in  place  during  the  transition  from  a  single-provider  mo¬ 
nopoly  market  to  a  competitive  one.  Regulators  should  employ  a  simple  and 
straightforward  set  of  navigational  aids  to  set  the  course  toward  true  competition 
in  local  markets  by  asking,  of  each  regulatory  action:  Does  it  create  an  environment 
that  promotes  investment  and  the  development  of  an  array  of  new  services?  Does 
it  establish  prices  that  mirror  a  fully  competitive  environment?  Does  it  provide  vigi¬ 
lant  oversight  against  anti-competitive  practices? 

These  are  the  navigational  aids  that  will  lead  to  open,  competitive  markets.  En¬ 
forcement  measures  must  be  simple,  yet  allow  for  decisive  and  swift  action  by  ag¬ 
grieved  parties  (presumably  new  entrants).  The  measures  should  not  require  con¬ 
stant  policing  or  modification  and  should  incorporate  incentives  and  disincentives 
for  just  and  reasonable  resolution  of  complaints.  They  must  also  allow  state  and  fed¬ 
eral  regulators  to  render  fair  and  unambiguous  decisions  that  may  be  implemented 
without  untoward  delay  or  confusion.  Vigilant  oversight  means: 

Establishing  specific  deadlines. — For  example,  both  the  new  entrant  and  the  in¬ 
cumbent  telephone  company  should  know  the  number  of  days  by  which  an  order  for 
unbundled  network  elements  must  be  filled. 

Specifying  what  will — and  will  not — satisfy  the  rules. — In  other  words,  ambiguity 
in  the  rules  will  only  serve  to  delay  competition. 


®For  example,  MFS  has  signed  Section  252  agreements  with  the  following  RBOCs:  SBC, 
Ameritech,  NYNEX,  and  Bell  Atlantic.  The  agreements  do  address  most  issues  but  have  short¬ 
comings  with  respect  to  specific  terms  and  conditions  such  as  resale  (restrictions  apply;  not 
priced  based  on  avoided  cost  pricing,  etc.)  or  access  to  network  elements. 
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Establishing  and  enforcing  easily-calculable  penalties  for  non-compliance. — Parties 
should  be  clear  that  unacceptable  actions  will  be  met  with  inescapable  and  severe 
reactions.  An  adjudicatory  proceeding  bogged  down  with  questions  of  intent  and  mo¬ 
tivation  is  slow  and  arduous,  which  creates  an  incentive  for  delay.  On  the  other 
hand,  easily-applied  sanctions  that  penalize  unacceptable  and  discriminatory  behav¬ 
ior  will  create  the  appropriate  incentives  for  compliance.  For  example,  pursuant  to 
the  Act,  any  carrier  caught  “slamming"’  will  lose  any  charges  that  it  unJawfdlly  re¬ 
ceived.  Similarly,  any  local  competitor  that  fails  to  satisfy  a  customer’s  order  to 
change  his/her  local  service  provider  should  also  forfeit  all  charges  assessed  to  the 
customer  since  submission  of  the  order  (including  access  charges).  Ineffective  en¬ 
forcement  in  implementing  rules  will  significantly  delay  local  competition. 

So  far,  the  FCC  has  made  a  good  start  in  its  implementation  of  the  Act,  but  many 
challenges  lie  ahead. 

IMPLEMENTATION  OF  THE  ACT:  THE  CRITICAL  REGULATORY  “TRILOGY” 

Recognizing  that  the  transition  from  monopoly  to  competition  could  not  occur 
overnight.  Congress  established  a  detailed  schedule  and  sequencing  of  key  events 
in  the  Act  that,  over  the  next  few  years,  have  the  potential  for  unleashing  the  hill 
force  of  telecommunications  competition  on  the  U.S.  economy.  As  Congress  provided 
and  the  FCC  has  recognized,  three  events — the  regulatory  “trilogy” — form  the  cor¬ 
nerstone  of  future  telecommunications  policy: 

National  Local  Competition  Rules. — Adoption  of  national  rules  is  needed  to  foster 
local  competition  throughout  the  U.S. 

Universal  Service  Reform. — A  competitively-neutrai  universal  service  plan  that  in¬ 
creases  the  number  of  Americans  on  the  network,  that  provides  affordable  local 
service  as  well  as  access  to  basic  and  advanced  services,  that  ensures  that  all  car¬ 
riers  contribute  on  an  equitable  basis  and  that  eliminates  a  system  of  hidden  sub¬ 
sidies  that  are  as  outmoded  as  the  rotary  dial  phone  is  necessary  to  achieve  high 
levels  of  usage  while  denying  monopolies  corporate  “welfare”  payments. 

Access  Charge  Reform. — Cost-based  access  prices  are  necessary  to  achieve  the  pol¬ 
icy  of  bringing  competition  to  all  telecommunications  sectors. 

Like  any  literary  trilogy,  each  part  must  not  only  stand  on  its  ovm  strength,  but 
must  also  be  view^  relative  to  the  whole  to  be  fully  understood. 

The  FCC*s  national  local  competition  rules 
On  August  1,  the  FCC  completed  its  work  on  part  one  of  this  policy  trilo^ — its 
local  competition  rules.  It  passed  those  mles  on  to  the  state  commissions  for  imple¬ 
mentation  as  part  of  the  negotiation  and  arbitration  procedures  to  open  local  mar¬ 
kets  to  new  entrants.  From  MCI’s  perspective,  the  steps  thus  far,  while  not  perfect, 
have  been  largely  positive  and  pro-competitive: 

National  Rules. — While  MCI  will  have  to  engage  in  state-by-state  entry  negotia¬ 
tions  and  arbitrations,  we  now  have  firm  ground  beneath  our  feet  in  the  form  of 
national  rules  that  define  a  baseline  of  local  competition  requirements.  States  retain 
flexibility  to  add  to  the  basic  rules  that  the  FCC  outlined. 

Adoption  of  an  Economic  Cost  Methodology. — A  forward-looking  economic  cost 
methodology  is  the  hallmark  of  a  competitive  market  and  this  is  what  the  FCC  se¬ 
lected.  Such  a  model  provides  incumbent  telephone  companies  with  a  reasonable 
profit  and  enables  them  to  recover  a  share  of  joint  and  common  costs. 

Default  Prices. — Even  those  states  that  lack  resources  to  evaluate  cost  studies 
right  away  may  jump  start  local  competition.  States  remain  in  the  “driver’s  seat” 
and  can  select  their  own  prices  consistent  with  the  FCC"s  cost  methodology. 

The  FCC  still  faces  considerable  challenges  in  completing  the  next  two  parts  of 
the  trilogy.  In  a  competitive  marketplace,  there  is  no  place  for  guaranteed  profits 
and  unneeded  subsidies.  Competition  in  both  the  local  and  long  distance  markets 
will  be  adversely  affected  if  competitors  are  forced  to  pay  incumbent  monopolies  out¬ 
rageously  inflated  access  charges  that  are  seven  times  above  the  cost.  Achieving 
competitively-neutrai  universal  service  reform  and  reducing  access  charges  to  cost 
are  two  necessary  steps  in  truly  moving  forward  the  pro-competition  agenda. 

The  need  for  universal  service  reform 

Local  competition  rules  will  be  effective  only  to  the  extent  that  the  current  system 
of  local  telephone  subsidies  is  made  rational,  explicit,  and  available  to  all  competi¬ 
tors. 

FCC  adoption  of  competitively-neutrai  rules  to  promote  competition. — Current  uni¬ 
versal  service  subsidies,  which  are  based  on  the  local  telephone  company’s  historical 
costs,  would  protect  it  from  the  market  discipline  on  its  prices  that  competition 
should  provide.  As  long  as  the  universal  service  funding  mechanism  involves  sub¬ 
sidies  that  are  internal  to  the  incumbent  monopoly,  potential  competitive  providers 
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of  local  service — even  if  more  efficient — would  find  it  difficult  to  compete  with  the 
incumbent. 

All  carriers  must  pay  into  the  fund. — Universal  service  contributions  should  be 
made  on  an  suitable  basis  by  all  providers  of  telecommunications  services,  based 
on  their  relative  revenue  shares,  net  of  payments  to  other  carriers.  Recovering  uni¬ 
versal  service  support  from  all  carriers  would  eliminate  current  incentives  for  car¬ 
riers  to  avoid  those  services  that  pay  for  the  universal  service  proCTams. 

Ensure  affordability  of  local  service. — A  competitive  market  will,  over  time,  drive 
down  today's  above-cost  price  of  local  telephone  service  to  economic  cost.  Today,  the 
cost  of  serving  low  income  consumers  and  customers  in  high  cost  areas  likely  ex¬ 
ceeds  rates  that  those  customers  are  willing  to  pay  or  rates  that  regulators  find  ac¬ 
ceptable.  The  universal  service  fund  subsidies  must  bridge  the  “afiordability  gap” 
until  competition  drives  prices  sufficiently  low.  In  addition,  rates  set  at  economic 
cost  may  be  unaffordable  for  low-income  consumers. 

The  need  for  access  charge  reform 

As  the  FCC  has  recognized  in  other  contexts,®  the  RBOCs  have  the  ability  and 
the  incentive  to  squeeze  their  competitors  by  overcharging  them  for  key  inputs  (i.e., 
access  to  the  local  networks  to  reach  customers)  that  competitors  need  to  originate 
and  terminate  calls.  Given  the  size  of  the  revenue  generated  from  access  chafes — 
long  distance  company  payments  exceeded  $23  billion  in  1995 — the  RBOCs’  incen¬ 
tives  to  act  anticompetitively  are  significant  and  undeniable.  MCI  has  filed  studies 
with  the  FCC  demonstrating  that  access  charges  today  are  approximately  seven 
times  their  economic  cost.  The  total  interstate  switched  access  charge  is  now  about 
three  cents  per  minute  for  the  use  of  RBOC  facilities  which,  according  to  Hatfield 
Associates,  cost  less  than  four-tenths  of  a  cent  per  minute  to  provide. 

Local  access  is  the  most  lucrative  line  of  business  for  the  RBOCs,  with  margins 
about  three  and  one-half  times  more  than  the  long  distance  industry,  helping  to 
make  the  RBOCs  among  the  wealthiest  corporations  in  the  world.  They  have  the 
highest  operating  cash  flow  margins  of  any  U.S.  industry — greater  than  oil  compa¬ 
nies,  electric  utilities,  and  drug  companies,  and  much  greater  than  the  long  distance 
industry.  Two  companies  with  second  quarter  revenues  similar  to  MCI’s,  GTE  and 
BellSouth,  are  twice  as  profitable  as  MCI.  The  other  RBOCs’  margins  are  similar. 
Why?  Because  they  operate  in  sheltered  monopoly  markets.  They  are  rich  enough 
to  invest  heavily  in  foreign  telephone  markets — and  to  offer  premiums  to  acquire 
each  other. 

If  the  RBOCs  were  allowed  to  enter  the  long  distance  market  before  the  access 
charge  regime  is  reformed,  the  current  outrageously  high  level  of  access  charges 
would  give  them  a  tremendous — and  tremendously  unfair — advantage.  Competitors 
can’t  be  saddled  with  inflated  access  charges  that  subsidize  the  RBOCs’  entry  into 
long  distance  if  real  competition  is  to  be  created  in  local  markets  and  retained  in 
long  distance.  Even  if  an  RBOC  is  required  by  law  to  “impute”  the  above-cost  access 
payments  (as  the  Act  requires  of  an  RBOC  long  distance  affiliate),  all  the  RBOC 
is  doing  is  moving  the  money  from  its  long  distance  side  of  the  business  to  the  ac¬ 
cess  side  of  its  business.  The  long  distance  business,  to  the  extent  it  continues  to 
rely  on  over-priced  RBOC- provided  access,  would  be  imperiled.  The  only  pro-com¬ 
petition  solution  requires  that  access  charges  be  reduced  to  cost  immediately.  MCI 
would  much  rather  give  that  money  to  our  customers  through  lower  rates  than  hand 
it  over  to  the  RBOCs.  In  fact,  MCI  has  publicly  committed  to  flow  access  reductions 
through  to  our  customers  and  your  constituents. 

THE  PROPOSED  RBOC  MERGERS  WILL  HARM  COMPETITION 

The  recent  announcements  of  two  pending  RBOC  mergers  are  alarming  and  ought 
to  be  opposed.  By  choosing  the  route  of  consolidation  rather  than  competition,  SBC 
and  PacTel,  and  Bell  Atlantic  and  NWEX  provide  further  compelling  evidence  of 
their  ambition  to  thwart  the  development  of  competition  in  their  local  monopoly 
markets.  It  is  not  coincidental  that  these  mergers  were  announced  only  two  months 
after  passage  of  the  Act.  The  new  law  significantly  increased  the  vulnerability  of 
each  RBOC  to  competition  in  its  core  local  markets  and  permitted  each  to  offer  out- 
of-region  long  distance  services.  That  vulnerability  and  that  opportunity  created  a 
clear  and  present  danger  that  the  RBOCs  would  actually  compete  with  each  other 
in  local  markets.  Rather  than  compete  in  each  other’s  markets,  four  RBOCs  have 
announced  their  plans  to  consolidate  and  head  off  competition. 


®  Local  Exchange  Carriers'  Rates,  Terms,  and  Conditions  for  Expanded  Interconnection 
Through  Virtual  Collocation  for  Special  Access  and  Switched  Transport,  Report  and  Order,  CC 
Docket  No.  94-97,  Phase  I,  10  FCC  Red  6403  (1995). 
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The  mergers,  if  approved,  will  frustrat  e  local  competition.  Indeed,  the  RBOCs  spe¬ 
cifically  defend  the  proposed  mergers  principally  on  the  ground  that  they  will  not 
reduce  current  levels  of  actual  competition.'^  The  mergers  do  nothing  more  than  in¬ 
crease  the  number  of  local  monopoly  markets  controlled  by  any  single  entity  and, 
they  ar^e,  are  therefore  entirely  inoffensive.  This  view  rests  on  a  fundamental  mis¬ 
conception  of  the  antitrust  laws.  Antitrust  law  is  concerned  not  primarily  with  the 
status  of  competition  now  but,  rather,  with  the  outlook  for  competition  in  the  future. 
The  proper  question  is  not  whether  the  proposed  mergers  will  make  the  markets 
less  competitive  (they  couldn't  possibly  be),  but  whether  they  will  stand  in  the  way 
of  making  those  markets  more  competitive. 

The  mergers  should  be  blocked  under  section  7  of  the  Clayton  Act 

Antitrust  law  demands  a  dynamic,  not  static,  analysis  to  answer  such  questions. 
A  forward-looking  analysis  is  especially  crucial  here  because  we  are  at  the.,  dawn  of 
a  new  telecommunications  era.  There  is  no  stable  historical  baseline  against  which 
to  measure  the  likely  competitive  consequences  of  the  proposed  mergers.  The  rel¬ 
evant  markets  are  characterized  by  rapid  technological  change,  the  dismantling  of 
reg^atory  barriers  to  competition,  and  the  imposition  of  federal  policies  specifically 
designed  to  open  these  markets  to  competition.  Section  7  of  the  Clayton  Act  pro¬ 
hibits  mergers  when  there  is  a  reasonable  probability  that  there  would  be  less  com  ¬ 
petition  in  a  given  market  after  a  proposed  merger  than  there  would  be  absent  the 
merger.  In  MCTs  view,  this  is  not  a  close  call.  It  is  extremely  likely  that  local  mar¬ 
kets  in  SBC's,  PacTel’s,  Bell  Atlantic’s,  and  NYNEX’s  regions  will  see  markedly  less 
competition  in  the  foreseeable  future  if  the  mergers  are  consummated  than  if  they 
are  blocked.  It  is  our  hope  and  expectation  that  DOJ  will  advance  the  cause  of  com¬ 
petition,  consistent  with  antitrust  law,  the  1996  Act  and  the  interests  of  consumers 
nationwide,  by  moving  to  block  these  proposed  consolidations. 

Numerous  factors,  alone  and  collectively,  will  make  realization  of  the  Act’s  prom¬ 
ise,  particularly  the  development  of  local  competition,  substantially  more  difficult  if 
the  RBOCs  are  permitted  to  merge  with  each  other.  Briefly  stated,  the  mergers 
would  have  several  anti-competitive  consequences  in  telecommunications  markets, 
including  (but  not  limited  to): 

Eliminate  Key  Potential  Local  Competitors. — Because  the  merging  RBOCs  would 
be  very  likely  to  enter  each  other’s  markets  absent  the  proposed  mergers,  allowing 
the  mergers  will  eliminate  especially  advantaged  competitors. 

Diminish  Opportunities  for  Non-RBOC  Entry. — By  eliminating  or  reducing  the 
prospects  for  competitive  entry  into  one  RBOC’s  territory  by  other  RBOCs,  the 
mergers  also  reduce  the  prospects  for  successful  entry  by  non-RBOCs  that  would 
otherwise  benefit  from  the  pathbreaking  efforts  of  the  out-of-region  RBOCs. 

Enhance  Opportunity  for  Anticompetitive  RBOC  Coordination  and  Collusion. — ^The 
mergers  enhance  the  ability  and  incentive  for  the  remaining  RBOCs  to  collude  in 
a  strategy  of  mutual  nonaggression,  thereby  entrenching  existing  anti-competitive 
market  allocation. 

Increase  Likelihood  of  RBOC  Anticompetitive  Harm  in  Local  and  Long  Distance 
Markets. — By  capturing  a  significantly  larger  share  of  the  access  market  in  the  com¬ 
bined  regions,  two  “mega-RBOCs” — possessing  bottleneck  control  of  over  45  percent 
of  the  nation’s  phone  lines — would  substantially  shrink  the  remaining  market  avail¬ 
able  to  potential  entrants.  In  addition,  by  increasing  the  number  of  long  distance 
calls  that  originate  and  terminate  entirely  in-region,  the  mergers  would  enhance  the 
“mega-RBOCs’ ”  access  charge  advantage  as  well  as  their  ability  to  effect  nonprice 
discrimination  against  their  long  distance  rivals,  thereby  stren^hening  their  posi¬ 
tions  in  the  long  distance  market  and,  as  a  consequence,  raising  the  barriers  to  suc¬ 
cessful  entry  into  their  monopoly  local  markets. 

Elimination  of  key  potential  competitors 

The  mergers  substantially  reduce  potential  local  competition.  But  for  the  mergers, 
RBOCs  would  be  particularly  likely  to  enter  each  other’s  market.  It  is  essentially 
indisputable  that  Bell  Atlantic  and  NYNEX  would  enter  each  other’s  markets  to 
compete  head-to-head  if  they  were  prevented  from  merging.  As  Bell  Atlantic  Chair¬ 
man  and  CEO  Raymond  Smith  noted  noted  in  an  announcement  of  the  proposed 
Bell  Atlantic  acquisition  of  NYNEX,  “[Ojur  two  regions  are  really  one  big  market, 


'^See  Joint  Application  of  Pacific  Telesis  Group  and  SBC  Communications  Inc.  To  the  Califor¬ 
nia  Public  Utilities  Conunission,  April  26,  1996. 
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with  all  the  major  urban  areas  up  and  down  the  east  coast  and  lots  of  communities 
of  interest.”®  Wall  Street  and  newspaper  analysts  concurred.^^ 

Similarly,  SBC’s  foreign  interests  and  aspirations  provide  substantial  evidence 
that  SBC  was  a  likely  entrant  into  PacTel’s  region.  SBC’s  intentions  of  being  a  sig¬ 
nificant  carrier  of  international  traffic  between  the  U.S.  and  Latin  America  and  Asia 
cannot  be  achieved  without  a  strong  presence  in  California.  Even  more  significant 
is  SBC's  ownership  and  control  of  Telmex,  the  Mexican  telephone  monopoly,  that 
is  frustrating  efforts  of  new  entrants  to  compete  in  Mexico.  Because  approximately 
50  percent  of  U.S.-Mexico  traffic  originates  and  terminates  in  the  combined  SBC- 
PacTel  regions,  SBC’s  control  over  local  markets  in  both  regions  would  enable  it  to 
foreclose  a  substantially  greater  share  of  the  U.S.-Mexico  market  that  it  could  at 
present.  An  SBC-PacTel  merger  would  solidify  Telmex’s  power  against  its  rivals  to 
the  detriment  of  U.S.,  consumers  who  call  Mexico.  SBC  and  PacTel  acknowledge 
this  in  their  application  to  the  California  PUC  for  approval,  describing  the  Califor¬ 
nia,  Texas,  Mexico  region  as  a  natural  community  of  interest.  In  order  to  secure  its 
control  over  this  community,  SBC  would  be  compelled  to  challenge  PacTel  in  Cali¬ 
fornia  if  it  could  not  achieve  the  same  result  through  merger. 

The  elimination  of  an  RBOC  as  a  competitor  is  significant  given  that  they  posses 
unique  advantages.  In  particular,  the  RBOCs  have  large  advantages  in  trained  per¬ 
sonnel,  access  to  and  knowledge  of  operational  support  systems,  favorable  treatment 
as  large  customers  of  vendors  of  switches  and  other  telecommunications  equipment, 
an  existing  relationships  with  large  corporate  customers.  In  addition  to  operational, 
architectural  an  experiential  factors,  the  RBOCs  enjoy  substantial  financial  advan¬ 
tages  over  other  potential  local  competitors.  As  noted  earlier,  the  RBOCs  are  among 
the  wealthiest  corporations  in  the  world  and  have  the  highest  cash  flow  margins  of 
any  U.S.  industry. 

The  RBOCs  are  not  the  only  firms  potentially  capable  of  bringing  competition  to 
local  monopoly  markets,  but  they  do  posses  unique  resources  that,  if  brought  to  bear 
out-of-region,  would  have  a  powerful  effect  on  the  development  of  local  competition. 
Consumers  in  all  four  of  these  RBOC  regions  will  feel  the  loss  of  potential  entry 
that  these  mergers  entail.  These  mergers  will  impede  the  development  of  competi¬ 
tion  in  those  local  markets;  prohibiting  them  will  accelerate  it.  Under  Section  7  of 
the  Clayton  Act,  the  choice  is  clear. 

Mergers  diminish,  opportunity  for  non-RBOC  local  entry 

Insofar  as  the  mergers  eliminate  one  potential  entrant  from  each  of  these  four 
RBOCs’  local  markets  and  increase  the  likelihood  that  other  RBOCs  will  forebear 
from  entering  those  local  markets,  they  also  hamper  entry  by  non-RBOCs  by  extin¬ 
guishing  a  crucial  source  of  pro-competitive  pressure  in  each  of  these  markets  upon 
which  those  other  potential  competitors  must  rely.  This  is  true  for  several  reasons. 
First,  an  RBOC’s  inside  knowledge  of  local  network  capabilities  and  limits  gives  it 
an  unusual  ability  to  achieve  pro-competitive  state  regulatory  action.  Entrants  to  a 
local  market  are  better  able  to  rebut  the  potentially  obstioictionist  arguments  of  the 
incumbent  RBOC  before  a  state  PUC  if  the  entrants’  rank  include  another  RBOC. 

Second,  an  entering  RBOC  can  be  more  effective  in  negotiations  with  the  incum¬ 
bent  RBOC  than  other  entrants  because  it  knows  that  what  technical  capabilities 
the  incumbent  possesses.  This  will  benefit  all  new  entrants  because,  under  section 
252(i)  of  the  Act,  all  entrants  can  avail  themselves  of  the  terms  and  conditions  of 
an  agreement  made  between  the  incumbent  and  any  one  the  them.  All  entrants  suf¬ 
fer  when  the  strongest  of  potential  entrants  chooses  not  to  enter.  Thus,  the  reduc¬ 
tion  of  RBOC  competitors  also  dampens  the  competitive  prospects  for  non-RBOCs. 

Mergers  enhance  opportunity  for  anticompetitive  RBOC  coordination  and  collusion 

The  proposed  mergers  enhance  the  ability  and  the  incentive  for  the  remaining 
RBOCs  to  forbear  from  entering  each  other’s  markets,  thereby  entrenching  and  for¬ 
malizing  a  territorial  market  allocation  that  exists  as  a  result  of  the  antitrust  con- 


®  Raymond  W.  Smith,  Merger  Announcement,  Employee  Video  Conference  (Bell  Atlantic  Media 
Relations  Home  Page) 

®  Analysts  predicted  that  ‘'each  company’s  core  business  would  be  less  susceptible  to  competi¬ 
tive  entry  because  both  Bell  Atlantic  and  NYNEX  would  have  likely  been  ag^essive  in  attach¬ 
ing  each  others  service  territories  given  the  geogrpahic  proximity.”  Dean  Witter,  Bell  Atlantic 
to  Merge  with  NYT^X,  April  22,  1996  (Guy  W.  Wood  lief);  see  also  Salomon  Brother,  Bell  Atlan- 
tic/NYNEX  Merger  Creates  Opportunity,  April  22,  1996  (Jack  B.  Grubman).  Press  reports  were 
similar:  The  April  22  Wall  Street  Journal  reported  that  “Bell  Atlantic  and  NYNEX  ♦  *  •  serve 
adjacent  regions  and  could  have  turned  into  each  other’s  worst  competitive  nightmare.  By  com¬ 
bining  each  eliminates  a  hearty  rival  *  ♦  The  New  York  Times,  of  the  same  date,  observed 
that  “[A]s  NYNEX  gazes  across  the  Hudson  at  the  most  aggressive  Bell  company  in  the  country, 
merging  now  probable  seems  a  lot  more  appealing  than  the  prospect  of  fighting  later.” 
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sent  decree  that  broke  up  the  Bell  System  in  1984.  Since  divestiture,  the  RBOCs 
have  carefully  avoided  competing  in  one  another's  core  local  exchange  businesses. 
The  1996  Telecommunications  Act  has,  however,  eliminated  those  legal  and  regu¬ 
latory  barriers  that  may  have  dissuaded  the  RBOCs  from  competing  against  each 
other  in  the  past.  There  should  be  a  strong  presumption  here  against  extending  the 
anticompetitive  effects  of  this  territorial  allocation  by,  in  effect,  making  those  aUoca- 
tions  permanent  through  mergers. 

More  generally,  successful  RBOC  mutual  non-aggression  and  forbearance  from 
entry  into  one  another’s  markets  is  much  more  likely  with  fewer  competitors  be¬ 
cause  coordination  is  easier.*®  The  consequences  of  retaliation  are  more  severe  as 
the  number  of  RBOCs  decreases.  Each  has  more  to  lose  and  an  increased  incentive 
to  maintain  the  status  quo.  Additional  RBOC  consolidation,  which  these  mergers 
will  likely  stimulate,  further  increases  the  prospects  of  coordinated  territorial  alloca¬ 
tion. 

Indeed,  recent  testimony  by  Bell  Atlantic’s  own  experts  confirms  this  point.  Alfred 
Kahn  and  William  Taylor  endorsed  Bell  Atlantic’s  proposed  merger  with  TCI  largely 
on  the  ground  that  the  resulting  entity’s  plan  to  bring  facilities-based  competition 
to  other  RBOCs  would  provoke  tne  “mutual  interpenetration  of  previously  exclusive 
market  territories”  that  appeared  to  be  the  most  promising  road  to  true  competi¬ 
tion.**  The  TCI  merger  was  not  consummated  and  three  years  later — within  two 
months  of  the  Act’s  enactment — Bell  Atlantic  proposes  to  merge  with  another 
RBOC,  the  most  likely  and  formidable  rival  in  its  local  markets,  instead  of  compet¬ 
ing  head-to-head  as  it  had  earlier  proposed. 

Mergers  increase  likelihood  of  anticompetitive  harm  in  local  and  long  distance  mar¬ 
kets 

The  entry,  upon  authorization,  of  the  “mega-RBOCs”  into  long  distance  will  sig¬ 
nificantly  inhibit  the  development  of  competition  in  the  local  market  by  shrinking 
the  amount  of  access  charges  potentially  available  to  other  would-be  entrants.  The 
merged  RBOCs  will  rely  entirely  on  themselves  to  provide  access  to  their  long  dis¬ 
tance  services  within  the  merged  region.  Hence  the  shift  of  an  important  share  of 
long  distance  traffic  from  independent  long  distance  carriers  to  the  RBOCs  will  re¬ 
duce  the  potential  business  available  to  an  independent  local  carrier.  Because  access 
revenues  are  such  an  important  part  of  the  local  market — more  than  $23  billion  in 
1995 — the  reduced  size  of  the  local  access  market  will  substantially  limit  the  incen¬ 
tive  perceived  by  the  potential  entrant  to  the  local  market,  thereby  reducing  both 
the  number  of  and  viability  of  local  competitors.  For  example,  if  SBC  does  not  merge 
with  PacTel,  then  when  SBC  seeks  to  provide  long  distance  service  terminating  in 
PacTel’s  region,  it  will  shop  for  the  most  advantageous  access  pricing  for  terminat¬ 
ing  traffic.  New  local  entrants  that  provide  access  would  vigorously  compete  for 
SBC’s  business.  The  merger  would  remove  SBC  as  a  customer  for  those  new  com¬ 
petitors  in  PacTel’s  local  market,  making  entry  considerably  more  difficult. 

The  mergers  solidify  the  proposed  “mega-RBOCs”’  power  in  the  local  markets  by 
enhancing  the  strength  they  would  exercise  in  the  long  distance  markets  if  and 
when  they  are  authorized  to  provide  interLATA  service.  Because  of  its  monopoly 
control  over  the  bottleneck  local  loop,  such  an  RBOC  will  have  strong  incentives  to 
engage  in  non-price  discrimination  against  its  long  distance  rivals.  The  harm  result¬ 
ing  from  non-price  discrimination  against  MCI  and  other  long  distance  competitors 
were  a  principal  justification  for  divestiture.  *2 

RBOCs  can  discriminate  in  a  number  of  ways;  consider  a  few  examples.  An  RBOC 
can  refuse  or  delay  interconnection  on  the  basis  of  unsupported  claims  of  technical 
infeasibility.  Or  an  RBOC  can  provide  degraded  connections  to  competitors  and  se¬ 
lectively  provide  superior  services  to  their  own  affiliates.  An  RBOC  can 
discriminatorily  use  sensitive  information  MCI  and  others  must  provide  when  estab¬ 
lishing  new  access  arrangements.  An  RBOC  can  also  refuse  to  develop  access  modi¬ 
fications  we  need,  or  delay  such  modifications  to  give  its  affiliate  time  to  “catch  up.” 
One  last  example:  an  RBOC  can  make  available  services  to  its  affiliate  before  re¬ 
leasing  similar  services  to  long  distance  competitors.  In  a  variety  of  ways  that  are 
both  highly  effective  and  difficult  for  regulators  to  detect  and  police,  the  RBOCs  can 


^‘^See,  e  g.,  Hospital  Corp.  of  America  v.  FTC,  807  F.2d  1381,  1387  (7th  Cir.  1986)  (Posner, 
J.),  cert,  denied,  481  U.S.  1038  (1987). 

“Kahn  &  Taylor  Affidavit,  at  para.  22. 

“See  United  States  v.  Western  Electric  Co.,  900  F.2d  283,301  (D.C.  Cir.  1990)  (“BOC  entry 
into  the  interexchange  market  •  ♦  *  would  of  course  provide  an  incentive  to  deny  e^al  access 
and  to  cross-subsidize  if  possible”).  See  also  Motion  to  Vacate,  Affidavit  of  Jeffrey  M.  Perloff  and 
Larry  Karp  (submitted  in  support  of  motion  to  vacate),  il  111  (‘The  major  potential  advantage 
that  the  RBOCs  have  in  the  long-distance  market  is  through  restricting  access  to  other  long¬ 
distance  carriers.”) 
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and  will  withhold  the  cooperation  necessary  to  permit  long  distance  competition  to 
continue  to  flourish. 

As  discussed  earlier,  the  RBOCs  can  engage  in  price  discrimination  against  their 
long  distance  rivals  as  a  result  of  the  grossly  inflated  access  charges.  Both  price  and 
nonprice  advantages  are  magnified  on  all  long  distance  calls  for  which  the  RBOC 
controls  the  local  bottleneck  at  not  just  one,  but  both,  ends.  The  effect  on  the  access 
charge  advantage  is  straightforward:  it  doubles.  The  only  pro-competition  solution 
requires  the  reduction  of  access  charges  to  cost. 

MCI  estimates  indicate  that  the  SBC-PacTel  merger  would  increase  the  percent¬ 
age  of  long  distance  calls  that  are  wholly  intra-region  for  those  two  carriers  by  ap¬ 
proximately  20  percent.  The  proposed  Bell  Atlantic-NYNEX  merger  would  produce 
even  greater  increases  in  intra-region  traffic.  The  number  of  long  distance  calls  orig¬ 
inating  and  termination  in  Bell  Atlantic’s  region  would  increase  by  nearly  one-third 
and  NYNEX  would  have  about  a  50  percent  increase. 

The  mergers’  effects  on  intra-re^on  long  distance  are  significant  because  the  like¬ 
lihood  that  any  given  customer  will  purchase  its  long  distance  service  from  its  local 
RBOC  increases  in  proportion  to  the  percentage  of  that  customer’s  long  distance 
calls  on  which  the  RBOC  can  engage  in  price  and  nonprice  discrimination  at  both 
ends.  The  mergers  present  a  distinct  threat  to  competition  in  the  long  distance  mar¬ 
kets  in  the  Bell  Atlantic,  NYNEX,  SBC,  and  PacTel  regions. 

The  danger  to  local  competition  is  even  more  acute  because  many  customers  will 
prefer  to  purchase  their  local  and  long  distance  services  from  a  single  carrier.  Any 
mechanism  that  enhances  the  attractiveness  of  an  RBOC’s  long  distance  service — 
whether  or  not  that  mechanism  is  anti-competitive — will  make  it  harder  for  new  en¬ 
trants  to  woo  the  RBOC’s  customers  away  for  the  provision  of  local  ser'/ice.  Insofar 
as  customers  value  “one-stop  shopping,”  every  long  distance  customer  that  an  RBOC 
captures  raises  the  barrier  to  entry  into  the  RBOC’s  local  markets-  Because  those 
markets  are  already  monopolies,  a  merger  that  increases  an  RBOC’s  ability  to  gain 
long  distance  customers  is  necessarily  anti-competitive. 

Each  of  the  factors  discussed  above  will  make  it  more  difficult  for  local  competi¬ 
tion  to  develop.  Some  will  have  a  more  substantial  effect  than  others.  Collectively, 
all  these  factors  ensure  that  the  mergers  would  have  a  profoundly  negative  effect 
on  the  development  of  local  competitive  and  risk  significant  harm  to  the  already 
competitive  long  distance  market. 

CRITICAL  ROLE  OF  DOJ  IN  PROMOTING  COMPETITION 

Mr.  Chairman,  the  FCC’s  completion  of  the  local  competition  regulatory  “trilogy” 
and  thorough  DOJ  scrutiny  of  pending  RBOC  mergers  are  critical  to  achieving  the 
Act’s  goal  of  fully  competitive  telecommunications  markets.  The  Act  specifically  rec- 
ogniz^  the  appropriateness  of  DOJ’s  review  of  such  mergers. 

Equally  important  is  DOJ’s  careful  review  of  RBOC  applications  to  enter  the  in¬ 
region  long  distance  market  under  Section  271  of  the  Act.  Premature  RBOC  entry 
would  not  only  harm  an  already  competitive  long  distance  market,  but  would  also 
impede  the  development  of  local  competition.  The  RBOC’s  control  of  access  to  vir¬ 
tually  every  business  and  residential  customer  in  their  regions  could  be  leveraged 
anticompetitively  in  both  markets. 

Before  authorizing  RBOC  entry  into  the  long  distance  market,  the  FCC,  in  con¬ 
sultation  with  DOJ,  must  establish  that  the  petitioning  RBOC  has  met  the  Section 
271  competitive  “checklist”  of  market-opening  requirements  and  that  the  RBOC 
faces  facilities-based  competition  for  local  services  to  both  business  and  residential 
customers.  In  making  its  evaluation,  Section  271  specifically  states  that  DOJ  may 
use  any  standard  it  considers  appropriate  and  DOJ’s  evaluation  must  be  accorded 
substantial  weight  by  the  FCC.  As  the  guardian  of  our  nation’s  competition  policies, 
DOJ  has  the  expertise  and  experience  necessary  to  protect  consumers  and  competi¬ 
tors  from  the  anticompetitive  conduct  of  the  RBOC  monopolies.  MCI  again  acknowl¬ 
edges  the  leadei'ship  of  many  members  of  this  Committee  for  ensuring  that  the  Act 
includes  an  appropriately  important  role  for  DOJ. 

CONCLUSION 

Mr.  Chairman  and  members  of  the  Committee,  the  Telecommunications  Act  of 
1996  provides  an  historic  framework  that  may  unleash  virtually  unlimited  opportu¬ 
nities  for  companies  to  provide  new  services  in  environment  replete  with  customer 
choice  both  in  features  and  price.  The  details  of  how  the  framework  is  implemented, 
however,  are  critical.  The  result  will  either  pave  the  road  to  competition  or  will  pro¬ 
vide  an  impenetrable  roadblock.  The  FCC  must  complete  the  re^atoiy  trilogy  and 
the  DOJ  must  stand  guard  against  anticompetitive  proposed  activities. 
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Last  month,  the  FCC  made  a  good  start  when  it  issued  the  local  competitive  rules. 
Early  next  year,  it  will  complete  the  trilogy  by  issuing  regulations  implementing 
needed  reforms  on  aniversal  service  and  on  access  charges.  The  Act  calls  for  a  com-* 
petitively  neutral  universal  service  mechanism.  The  subsidies  that  all  competitors 
will  pay  to  this  fund  must  be  equitable  and  explicit  and  must  be  coupled  and  reform 
of  the  existing  access  charge  system  which  presently  requires  some  potential  com¬ 
petitors  to  pay  charges  that  are  seven  times  above  the  RBOC’s  actual  cost.  Both  of 
these  rulemakings  are  critical  to  ensure  that  no  one  player  in  the  marketplace — es¬ 
pecially  an  incumbent  monopoly — is  at  a  significant,  unfair  advantage  to  its  rivals. 

Of  equal  importance,  the  DOJ  must  continue  to  play  its  traditional  role  as  the 
guardian  against  anticompetitive  economic  activities  in  this  country.  The  members 
of  this  Committee  are  to  be  commended  for  insisting  that  the  final  legislation  in¬ 
cluded  an  important  and  appropriate  role  for  the  DOJ  in  reviewing  RBOC  entry  ap¬ 
plications.  Together  with  the  DOJ’s  long-standing  antitrust  role,  this  is  critical  to 
ensuring  that  competition  in  the  telecommunication  field  will  flourish.  Proposed  mo¬ 
nopoly  mergers,  such  as  those  envisioned  by  Bell  Atlantic  and  NYNEX  and  SBC  and 
PacTel  are  the  antithesis  of  competitive  that  the  legislation  envisioned.  The  Act  did 
not  envision  the  growth  and  consolidation  of  existing  monopolies,  but  rather  the 
opening  of  monopoly  markets. 

Mr.  Chairman,  I  appreciate  having  the  opportunity  to  testify  today.  I  applaud  the 
Committee  for  its  attention  to  and  oversight  of  these  important  competition  issues. 

Senator  Thurmond.  Mr,  Barr. 

STATEMENT  OF  WILLIAM  P.  BARR 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  am  privileged  to  appear 
here  today  before  the  committee.  As  you  luiow,  I  represent  GTE 
Corp.,  and  in  a  way  we  don't  have  a  dog  in  this  fight  because  we 
are  not  involved  in  a  merger.  We  are  a  local  exchange  company.  V  e 
are  not  part  of  the  Bell  group.  We  operate  in  28  States,  and  after 
the  legislation  has  passed  we  have  now  started  offering  long  dis¬ 
tance.  We  are  in  20  States  offering  long  distance,  adding  6,000  cus¬ 
tomers  a  day  to  that  line  of  business. 

In  addition,  we  have  filed  to  compete  against  other  LECs.  In 
Texas,  we  have  filed  to  compete  against  Southwestern  Bell.  In  Cali¬ 
fornia,  we  have  filed  to  compete  against  PacTel,  and  we  have  filed 
to  compete  in  Virginia  and  Pennsylvania  against  Bell  Atlantic.  So 
from  a  narrow  business  perspective,  it  is  not  in  GTE’s  interest  to 
see  these  two  mergers  occur,  to  the  extent  that  they  create  more 
formidable  competitors  for  us.  But  we  are  not  here  to  plead  a  spe¬ 
cial  case  and  try  to  derail  potential  competitors.  What  we  are  try¬ 
ing  to  do  is  help  this  committee’s  assessment  of  the  antitrust  impli¬ 
cations  of  these  mergers. 

I  see  no  basis  for  concern  from  an  antitrust  standpoint.  Clearly, 
as  far  as  the  local  exchange  is  concerned,  the  proper  analysis  is  for 
potential  competitors,  and  I  have  heard  the  four  companies  in¬ 
volved  sa3dng  they  did  not  have  plans  and  I  take  them  at  face 
value,  and  certainly  the  Justice  Department  will  review  the  docu¬ 
mentation.  But  even  that  is  not  the  critical  issue.  The  critical  issue 
is  whether  or  not  they  are  singularly  suited  and  uniquely  qualified 
to  be  the  principal  competition  of  each  other,  and  that  clearly  is  not 
met. 

The  test  really  is,  does  the  prospect  of  developing  competition  up 
in  NYNEX’s  market  rest  really  on  the  shoulders  of  Bell  Atlantic, 
and  to  suggest  that  it  does  is  simply  nonsense.  It  has  no  bearing 
in  the  real  wovld.  There  are  numerous  existing  entrants  already 
and  there  are  numerous  potential  entrants  that  pose  a  far  greater 
competition  threat  to  NWEX  and  Bell  Atlantic  than  those  two 
companies  do,  and  the  same  with  respect  to  SBC. 
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As  far  as  the  interLATA  market  is  concerned,  the  argument  real¬ 
ly  is  another  dusted-off  version  of  the  antiquated  bottleneck  argu¬ 
ment  that  somehow  they  will  unfairly  leverage  their  position  in  the 
local  market' to  gain  advantage  in  interLATA.  Let  me  just  say  that 
now  that  we  have  equal  access  in  effect,  now  that  we  do  have 
emerging  competition,  and  now,  on  top  of  those  things,  that  we 
have  a  14-point  checklist  that  the  RBOC’s  have  to  meet  before  they 
are  allowed  into  long  distance,  that  argument  of  the  bottleneck 
really  evaporates.  We  are  not  talking  about  a  bottleneck  anymore. 

Let  me  just  say  that  there  has  been  some  skepticism  about 
whether  or  not  there  is  actual  competition  in  the  local  market,  and 
I  would  like  to  use  Senator  Leahy's  example  because  I  think  it  real¬ 
ly  offers  a  very  good  illustration. 

The  fact  is.  Senator,  here  on  Capitol  Hill  you  do  have  a  choice 
of  what  phone  to  use.  I  was  very  amused  that  Mr.  Ebbers  was  sit¬ 
ting  here  acting  as  if  there  was  no  local  competition.  This  is  a  very 
profitable  center  here,  Capitol  Hill.  You  can  imagine  all  the  calls 
that  are  made  from  here.  Well,  the  fact  is  Bell  Atlantic  doesn't 
serve  it.  It  was  taken  away  by  MFS.  It  is  being  served  by  a  CAP. 
That  is  where  the  margin  is,  that  is  where  the  competition  is. 

Now,  up  in  Vermont,  I  don't  know  for  a  fact,  but  I  would  bet  that 
you  are  being  subsidized,  that  the  money  you  pay  every  month  for 
local  phone  service  is  not  covering  the  cost.  The  person  who  is  pick¬ 
ing  up  the  difference  is  a  business  in  Vermont,  such  as  Ben  and 
Jerry's,  and  I  bet  you  right  now  Ben  and  Jerry's  has  a  choice  and 
I  bet  you  there  are  CAP'S  and  they  are  trying  to  get  Ben  and  Jer¬ 
ry's  business.  No  one  is  interested  in  your  business.  Senator,  be¬ 
cause  you  are  not  paying  costs. 

Senator  Leahy.  Both  Ben  and  Jerry  can  afford  it  a  lot  better 
than  I  can.  [Laughter.] 

Mr.  Barr.  OK.  Let  me  just  say  that  I  think  the  overall  point 
shouldn't  be  lost.  I  think  we  are  in  a  time  warp,  and  my  overarch¬ 
ing  concern  about  how  you  are  looking  at  telecom  deals  is  don't  get 
locked  in  the  mindframe  of  1984  and  the  theoretical  problems  that 
were  identified  then.  Look  at  what  is  happening  today,  and,  I 
think,  when  you  see  what  the  FCC  order,  it  iis  a  radical  overturning 
of  what  Congress  tried  to  do  in  the  Telecommunications  Act, 

What  it  does  is  it  says  that — where  Congress  said  that  when  peo¬ 
ple  come  in  and  try  to  set  up  competition  and  set  up  facilities  and 
they  want  to  piece  together  a  network,  they  have  to  pay  the  cost 
to  the  incumbent  facility-based  LEC,  the  FCC  has  come  along  and 
said,  no,  you  are  able  to  pay  a  very  deep  ^discount,  more  than  40 
percent,  for  their  facilities.  This  really  converts  the  local  exchange 
company  into  a  wholesale  platform,  and  when  you  look  at  who  is 
\  going  to  be  powerful  in  the  game  of  packaging  services  that  are  es- 
\  sentially  bought  from  a  wholesale  provider  and  labeling  them,  it  is 
\  the  companies  with  the  brand  names  and  tlie  customers,  and  those 
\  companies  are  the  IXE's  principally  right  now. 

With  that,  I  will  stop  my  prepared  remarks. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

! 

i  Prepared  Statement  of  William  P.  Barr 

t 

\  I  appreciate  the  opportunity  to  offer  my  views  on  the  important  topic  before  this 
Committee  today,  and  I  thank  Chairman  Hatch  and  the  other  members  of  the  Com¬ 
mittee  for  inviting  me  to  appear. 
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Let  me  begin  by  noting  that  GTE  currently  provides  wireline  local  exchange  serv¬ 
ice  in  28  States  and  wireless  service  in  16  States.  The  States  that  GTE  serves  in¬ 
cludes  States  that  will  be  part  of  the  combined  Bell  Atlantic-NYNEX  region,  States 
that  will  be  part  of  the  combined  SBC-Pacific  region,  and  local  service  areas  in 
which  LDDS  Worldcom-MFS  is  or  will  be  competing.  Presumably,  these  mergers  are 
being  undertaken  because  the  merging  parties  believe  that  they  will  gamer  efil- 
ciencies  from  merging.  To  the  extent  that  the  mergers  make  them  more  effective 
competitors,  it  is  not  in  GTE^s  interest  to  welcome  any  of  these  three  mergers.  The 
question  being  addressed  by  this  Committee,  though,  is  whether  any  of  these  merg¬ 
ers  presents  serious  antitrust  concerns,  and,  as  the  general  observations  that  I  will 
outline  indicate,  I  believe  that  it  is  clear  that  they  do  not  present  any  such  concerns. 

I  have  four  general — and  interrelated — observations  that  I  believe  ought  to  inform 
antitrust  analysis  in  the  telecommunications  industry  today: 

1.  In  many  places,  and  especially  in  key  markets,  the  so-called  local  bottleneck, 
on  which  so  much  of  antitrust  regulation  of  local  exchange  carriers  was  premised, 
has  been  opened  up  wide.  In  enacting  the  landmark  Telecommunications  Act  of 
1996,  Confess  recognized  what  the  marketplace  has  shown:  the  local  exchange 
market  is,  in  many  places,  no  longer  characterized  by  the  economics  of  natural  mo¬ 
nopoly.  In  other  words,  competing  local  carriers  can  profitably  enter  the  market  and 
provide  services  to  the  consumer.  Therefore,  the  traditional  antitrust  concern  that 
a  local  exchange  carrier  might  leverage  its  power  in  the  local  exchange  market  into 
other  product  markets  has  b^een  dramatically  lessened. 

2.  In  addition  to  actual  new  entrants  in  the  local  marketplace,  there  is  a  legion 
of  powerful  potential  new  entrants,  including  those  entities  currently  operating  as 
interexchange  carriers,  competitive  access  providers,  and  wireless  providers.  In 
short,  an  incumbent  LEG  serving  an  attractive  service  area  faces  a  broad  array  of 
competitive  threats.  While  an  adjacent  LEG — that  is,  a  LEG  serving  an  adjacent 
service  area — may  also  be  a  potential  entrant,  there  is  no  reason  to  believe  that 
such  a  LEG  has  any  significant  overall  advantage  over  other  entrants,  and  there 
is  therefore  no  reason  to  believe  that  the  competitive  threat  from  that  adjacent 
leg’s  actual  or  potential  entry  will  significantly  affect  the  development  of  competi¬ 
tion. 

3.  Local  exchange  carriers  are  subject  to  pervasive  reflation  by  both  the  FGG 
and  state  public  utilities  commissions.  Such  regulation  is  more  than  adequate  to 
prevent  and  detect  any  anticompetitive  abuses  by  local  exchange  carriers.  Inde^, 
the  real  danger  to  competition  is  that  excessive,  onerous  regulation  ^^ill  prevent  in¬ 
cumbent  local  exchange  carriers  from  competing  on  a  level  playing  field  with  the 
new  entrants.  The  Federal  Gommunications  Gommission’s  recent  rules  purporting 
to  implement  the  Telecommunications  Act  of  1996  highlight  this  danger.  Gontrary 
to  the  pro-comeptitive,  deregulatory  intent  of  Gongress  in  enacting  the  Act,  the  668 
pages  and  3,276  footnotes  of  the  FGG’s  First  Report  and  Order  require  incumbent 
LEGs  to  subsidize  their  competitors  through  below-cost  pricing  and  force  incumbent 
LEGs  to  operate  their  networks  for  the  benefit  of  competitors.  Under  the  FGG’s  sys¬ 
tem,  it  make  no  sense  for  any  competitor  to  develop  its  own  network.  Instead  of  real 
competition  that  spurs  investment,  creates  jobs,  and  improves  services,  the  end  re¬ 
sult  of  the  FGG’s  rules  will  be  a  scheme  of  contrived  “Potemkin  competition”  in 
which  so-called  competitors  merely  rebrand  services  purchased  below-cost  from  a  se¬ 
verely  handicapped  incumbent  LEG  and  create  the  false  appearance  of  competition. 

4.  Recent  academic  research  strongly  indicates  that  the  long-distance  market  is 
currently  characterized  by  oligopolistic  pricing  by  the  three  leading  interexchange 
carriers  (AT&T,  MGI,  and  Sprint).  To  the  extent  that  any  merger  increases  the  pros¬ 
pect  for  vigorous  competition  in  the  long-distance  market  in  the  long  run,  it  ought 
to  be  viewed  very  favorably  by  antitrust  authorities. 

What  all  of  these  observations  together  suggest  is  that  the  proper  role  of  antitmst 
with  respect  to  mergers  and  acquisitions  of  local  exchange  carriers  will  be  a  limited 
one.  Such  transactions  will  not  typically  present  any  serious  antitrust  concerns,  and 
one  ought  especially  to  be  highly  skeptical  when  such  concerns  are  voiced  by  power¬ 
ful  industry  competitors. 

Senator  Thurmond.  We  will  be  glad  to  hear  from  you,  Mr.  Atkin¬ 
son. 

STATEMENT  OF  ROBERT  C.  ATKINSON 

Mr.  Atkinson.  Thank  you.  Senator  Thurmond  and  Senator 
Leahy.  Teleport  Communications  Group  [TCG]  is  pleased  to  testify 
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today  on  the  impact  of  mergers  of  Bell  operating  companies  on  local 
exchange  competition. 

As  background,  TCG  is  the  Nation’s  leading  competitive  local  ex¬ 
change  carrier,  or  CLEG.  We  operate  in  California  in  competition 
with  Pacific  Telesis,  in  Texas  and  Missouri  in  competition  with 
Southwestern  Bell,  and  in  most  of  the  States  in  the  NYNEX  and 
Bell  Atlantic  regions.  From  10  years  of  experience,  we  draw  the  fol¬ 
lowing  conclusions  about  these  mergers. 

The  BOG  mergers,  we  believe,  will  cause  chaos,  confusion,  and 
distraction  within  the  resulting  Big  Bell,  leading  to  substantially 
worse  operational  performance  by  that  Big  Bell.  In  particular,  serv¬ 
ice  intervals,  quality  and  reliability  are  likely  to  deteriorate  sub¬ 
stantially,  at  least  for  a  number  of  years.  This  will  be  terrible  for 
all  consumers. 

Ironically,  because  BOC’s  will  continue  to  control  unique  essen¬ 
tial  services  and  facilities  for  the  foreseeable  future,  CLEC’s  are  be¬ 
coming  more  dependent  on  the  performance  of  the  BOG  as  they 
grow  and  expand.  Consumers  hold  CLEC’s  accountable  when  a 
BOG  service  or  facility  used  by  the  CLEG  fails.  Consequently,  a 
substantial  deterioration  of  a  Big  Bell’s  operational  performance 
will  increase  a  CLEC’s  costs,  hurt  its  reputation,  and  impair  the 
cleg’s  ability  to  compete  effectively  and  to  provide  consumers 
with  an  alternative  to  the  Big  Bell’s  poor  retail  services. 

The  Telecommunications  Act  requires  a  BOG  to  provide  competi¬ 
tors  with  performance  quality  no  worse  than  it  provides  to  itself, 
but  this  is  not  a  competitive  safeguard  if  the  BOC’s  quality  is  dete¬ 
riorating.  Moreover,  traditional  regulatory  processes  have  proven  to 
be  very  inadequate  for  encouraging  BOC’s  to  provide  high-quality 
services  to  competitors. 

CLEC’s  and  consumers  should  not  be  dragged  down  if  the  Big 
Bell’s  performance  goes  down.  Therefore,  as  a  minimum,  BOC 
mergers  should  be  conditioned  on  the  Big  Bell  maintaining  oper¬ 
ational  performance  for  CLEG  interconnections  at  levels  no  worse 
than  today’s  mediocre  performance.  Of  course,  a  condition  requiring 
steadily  improving  BOC  performance  in  providing  interconnections 
would  promote  better  service  to  consumers  and  more  effective  com¬ 
petition, 

BOC’s  must  be  subject  to  swift,  certain  and  substantial  penalties 
for  imposing  poor  performance  on  their  competitors.  A  BOC  that 
does  not  expect  its  service  to  deteriorate  as  a  result  of  the  merger 
should  not  object  to  a  condition  requiring  only  the  status  quo.  But 
opposition  to  such  a  condition  implies  that  the  Big  Bell  expects  its 
performance  to  deteriorate  or  that  it  intends  to  use  its  control  of 
essential  monopoly  network  elements  to  competitively  disadvantage 
CLEC’s.  Alleged  consumer  benefits  of  BOC  mergers  cannot  occur  so 
long  as  CLEC’s  are  subject  to  anticompetitive  behavior  on  the  part 
of  the  Big  Bell.  The  existing  monopoly  will  simply  become  further 
entrenched  if  a  Big  Bell  is  permitted  to  control  its  competitor’s 
service  quality  and  costs. 

Thank  you  for  allowing  me  to  make  these  brief  remarks  and  I 
look  forward  to  responding  to  your  questions. 

[The  prepared  statement  of  Mr.  Atkinson  follows:] 
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Prepared  Statement  of  Robert  C.  Atkinson 

Good  morning  Chairman  Hatch  and  members  of  the  committee,  TCG  is  pleased 
to  testify  today  on  the  key  subject  of  mergers  and  competition,  I  am  Bob  Atkinson, 
TCG’s  Senior  Vice  President  for  Legal,  Regulator  and  External  Affairs.  TCG  is  the 
nation's  leading  competitive  local  exchange  carrier,  serving  51  major  markets  with 
state*of-the  art  fiber  optic  backbone  networks  supplemented  by  wireless  facilities. 
We  provide  local  exchange  access  services  to  long  distance  carriers,  intra-LATA  toll 
service,  and  switched  local  exchange  services.  We  do  business  in  California  in  com¬ 
petition  with  Pacific  Telesis,  in  Texas  and  Missouri  in  competition  with  Southwest¬ 
ern  Bell,  and  in  most  of  the  states  in  NYNEX  and  Bell  Atlantic’s  regions. 

My  message  is  very  simple.  Mergers  are  desirable  if  consumer  benefits  result. 
Mergers  of  two  giant  telecommunications  companies  each  having  99%  of  their  mar¬ 
ket  are  not  likely  to  benefit  consumers  so  long  as  the  relevant  markets  remain  mo¬ 
nopolized. 

TCG  is  a  company  that  has  begun  to  “demonopolize”  the  markets  of  every  Bell 
Operating  Company  (BOO.  TCG  can  do  this  quickly  if  the  BOCs — and  especially 
any  merged  BOCs — are  compelled  to  treat  TCG  in  a  pro-competitive  manner,  all  the 
time,  forever.  The  way  to  assure  this  was  explicitly  recognized  in  the  Telecommuni¬ 
cations  Act  of  1996:  The  incumbent  local  exchange  carriers,  who  must  now  inter¬ 
connect  with  their  competitors,  must  treat  their  competitors  at  least  as  well  as  they 
treat  themselves.  [Sec.  251(c)(2)(C)l*.  TCG  therefore  believes  that  any  BOC  merger 
should  be  conditioned  on  the  observance  by  the  BOCs  of  explicit  performance  stand¬ 
ards  in  making  their  essential  facilities  available  to  competitors.  The  standards 
must  have  teeth  in  them,  so  that  the  BOCs  will  have  the  financial  incentives  to 
achieve  them. 

The  proposed  mergers  of  Bell  Atlantic  with  NYNEX  and  Pacific  Telesis  with  SBC, 
like  any  mergers  of  huge  corporations,  initially  are  going  to  create  chaos  in  those 
corporations.  There  can  be  no  doubt  that  the  BOCs  will  be  distracted  from  their 
daily  operations  as  they  blend  their  disparate  corporate  cultures,  operation  support 
systems,  billing  systems,  etc.  Inevitably  following  a  restructuring  of  such  magnitude, 
employees  will  be  focussed  on  internal  concerns.  In  a  truly  competitive  market,  TCG 
might  in  fact  be  advantaged  by  the  resulting  chaos,  to  the  extent  that  it  will  dimin¬ 
ish  our  rivals’  ability  to  provide  good  local  exchange  and  exchange  access  service  to 
its  customers.  But,  the  local  telecommunications  markets  are  not  fully  competitive, 
and  one  consequence  of  chaos  within  the  BOCs  could  be  very  damaging  to  TCG:  It 
will  make  it  even  more  difficult  for  the  huge  entity  of  the  merged  BOCs — I’ll  call 
them  the  “Big  Bells” — to  provide  good  service  to  TCG. 

I  know  this  will  be  a  problem  post  merger,  because  it  is  a  problem  now.  TCG  al¬ 
ready  has  had  years  of  bad  experience  in  interconnecting  with  BOCs,  particularly 
NYNEX  and  SBC,  They  fail  to  turn  up  circuits  on  time,  they  fail  to  complete  con¬ 
struction  on  time,  they  fail  to  deal  with  trouble  reports  on  time.-^  I  believe  that 
BOCs  post  merger,  will  be  even  less  likely  to  make  it  easy  for  their  competitors  to 
obtain  from  them  in  a  timely  fashion  the  essential  network  facilities  the  competitors 
must  have  in  order  to  conmete  with  them.  The  potential  harm  to  TCG  caused  by 
such  failure  is  greater  as  TCG  expands  its  switched  business. 

Contrary  to  what  you  might  expect,  this  expansion,  which  reouires  the  inter¬ 
connection  of  more  and  more  TCG  facilities  with  BOC  facilities,  will  for  a  transition 
period  make  all  supposedly  competitive  local  exchange  carriers  more,  not  less,  de¬ 
pendent  on  BOC  service  quality.  The  technology  and  capabilities  of  incumbent  LECs 
will  become  more,  not  less,  critical  to  TCG.  When  a  BOC  fails  to  turn  up  a  circuit, 
TCG  customers  blames  TCG,  not  the  BOC.  The  chain  of  telecommunications  service 
in  our  world  of  interconnected  networks  iS*  only  as  strong  as  its  weakest  link.  TCG 
backs  it  reputation  as  the  carrier  with  the  highest  possible  service  quality  by  mone¬ 
tary  guarantees  to  our  customers — if  our  service  quality  falls  below  the  standard  we 
promise,  we  don  t  charge  the  customer.  If  the  BOC  link  in  the  chain  fails,  TCG  suf¬ 
fers  financially  and  our  reputation  can  also  be  impaired. 

The  BOCs’  ability  to  raise  their  rivals’  costs  through  delay  and  error  is  the  great¬ 
est  threat  to  full  competition  in  the  local  exchange  market.  This  may  be  intentional, 
or  it  may  be  accidental,  but  whatever  the  cause,  the  effect  is  anticompetitive.  This 
ability  is  not  constrained  at  all  now.  Although  TCG  has  complained  to  both  state 


‘An  incumbent  LEG  has  the  “duty  to  provide,  for  the  facilities  and  equipment  of  any  request¬ 
ing  telecommunications  carrier,  interconnection  tliat  is  at  least  equal  in  quality  to  that  provided 
by  the  local  exchange  carrier  to  itself  or  to  any  subsidiary,  affiliate,  or  any  other  party  to  which 
the  carrier  provides  interconnection  *  * 

2 For  example.  Between  March  1996  and  July  1996,  despite  assurances  from  NYNEX  that  per¬ 
formance  would  improve,  it  did  not.  Of  the  six  performance  ineasures  that  TCG  monitors  quar¬ 
terly,  all  but  one  were  rated  Unacceptable,  compared  to  objectives  set  by  TCG  and  NYNEX. 
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and  federal  regulators,  the  plain  fact  is  that  regulators,  given  the  procedures  they 
are  legally  required  to  follow,  cannot  fix  TCG’s  problems  quickly  enough  to  mitigate 
all  the  harm  that  a  BOC  can  cause  TCG.  Since  Big  Bells  will  have  a  much,  much 
larger  pie  at  stake,"*  after  the  proposed  mergers,  their  incentive  to  continue  dilatory 
behavior  and  foist  inefficiencies  on  their  competitors  can  only  increase. 

Interconnection  agreements  between  BOCs  and  competitive  local  exchange  car¬ 
riers  may  provide  such  safeguards,  but  the  BOCs,  once  they  have  merged,  and  once 
they  have  achieved  entry  into  the  interLATA  market,  will  lack  any  incentive  to 
honor  the  agreements.  SBC,  Pacific  Telesis,  NYNEX  and  Bell  Atlantic  know  from 
experience,  that  the  traditional  regulatory  process  is  completely  ineffective  when  it 
comes  to  compelling  them  to  treat  competitors  fairly.  Thus,  it  is  clear  that  the  BOC 
mergers  must  be  subject  to  a  reasonable  safeguard  outside  the  traditional  regulatory 
process  to  prevent  such  anticompetitive  conduct. 

The  merging  BOCs  should  enter  into  a  Consent  Decree  providing  for  significant 
performance  standards,  together  vidth  meaningful  penalties  for  their  failure  to  meet 
the  standards.  The  BOC  must,  by  the  intent  of  Congress,  offer  and  interconnecting 
local  exchange  carrier  service  quality  at  least  as  good  as  what  it  offers  itself  As  re¬ 
quired  by  the  FCC  ruling  in  Docket  96~98,  standards  assuring  high  quality  in  inter¬ 
connection  and  interoperability  must  be  referenced  to  the  internal  standards  of  the 
BOC.  They  must  be  subject  to  objective  measurement. 

Because  we  believe  that  the  disruptions  of  the  mergers  will  cause  the  BOCs’  own 
internal  performance  to  deteriorate,  it  is  not  good  enough  to  reference  the  internal 
standards  of  the  Big  Bell  after  the  merger.  Rather,  at  least  the  standard  realized 
prior  to  the  filing  of  the  Hart-Scott-Rodino  request  should  be  provided  to  TCG.  Then 
Big  Bell’s  service  to  TCG  can’t  get  worse,  post  merger,  if  the  internal  reference 
standards  of  Big  Bell  get  worse.  When  Big  Bell’s  service  quality  improves  above  that 
pre-merger  level,  TCG  and  all  other  interconnecting  local  carriers  should  receive  the 
same  quality. 

If  the  BOCs  claim,  as  they  are  now  doing  in  the  context  of  negotiations  with  TCG, 
that  they  have  no  such  internal  standards,  then  they  have  to  develop  them.  The 
BOCs  do  have  standards  for  service  to  their  customers,  and  since  the  Act  also  re¬ 
quires  that  the  quality  of  service  offered  CLECs  must  also  be  at  least  as  good  as 
what  it  offers  any  other  carrier  or  any  customer,  they  can  adapt  those  to  their  inter¬ 
nal  practices  as  well. 

But  a  standard  is  meaningless  if  failure  to  meet  it  results  in  a  slap  on  the  wrist. 
We  have  seen  how  ineffectual  public  utility  commissions’  fines  for  poor  retail  service 
have  been:  the  BOCs  pay  the  penalty,  and  make  another  promise,  but  service 
doesn’t  get  any  better.  The  same  behavior  cannot  be  allowed  with  respect  to  peer 
carrier  service,  for  the  result  would  be  to  curtail  the  opportunity  for  the  peer  car¬ 
riers  like  TCG  to  protect  the  public  from  monopoly  abuse  by  developing  alternative 
networks  and  service  offerings.  Thus,  a  BOC  or  a  Big  Bell  must  face  a  hefty  penalty 
if  it  fails  to  meet  its  performance  standard.  The  penalty  amount  should  grow  larger 
for  each  incidence  of  the  same  failure.  A  Big  Bell  should  be  subject  to  at  least  twice 
the  penalty  of  either  of  the  merging  BOCs  would  have  been  subject  to,  to  reflect  the 
greater  value  to  Big  Bell  of  impairing  rivals’  service  over  a  much  larger  territory. 

I  have  attached  an  illustrative  list  of  minimum  standards  that  TCG  believes  to 
be  reasonable  and  appropriate. 

How  could  a  company  of  good  intention  object  to  this  proposal?  If  the  Big  Bell — 
or  any  BOC,  for  that  matter — intends  to  live  up  to  the  requirements  of  the  Tele¬ 
communications  Act,  it  should  have  no  difficulty  in  committing  to  strict  performance 
standards.  If  the  Big  Bell  intends  to  meet  the  standards,  and  intends  to  incent  its 
employees  so  that  they  will  treat  competitors  as  well  as  they  treat  themselves  or 
other  customers,  the  Big  Bell  should  be  perfectly  willing  to  enter  into  such  a  Con¬ 
sent  Decree.  And  if  a  Big  Bell  opposes  tough  performance  standards  in  a  Consent 
Decree,  doesn’t  that  show  the  Big  Bell’s  intent  to  use  its  control  of  essential  monop¬ 
oly  network  elements  to  competitively  disadvantage  its  peer  local  exchange  carriers? 

Mr.  Chairman,  I  have  only  one  other  suggested  condition  for  any  BOC  mergers. 
As  a  threshold  matter,  all  of  the  conditions  required  by  the  Act  for  BOC  entry  into 
the  interLATA  market  should  be  satisfied  before  a  merger  is  approved.  The  Section 
271  requirements  speak  the  Congressional  intent  that  BOCs  not  be  allowed  to  ex¬ 
pand  vertically  until  local  markets  are  arguably  open  to  competition.  The  BOC 
mergers  are  in  essence  vertical  expansions  from  a  geographical  standpoint. 


3 To  put  the  size  of  the  proposed  Big  Bells  into  perspective,  consider  that  Bell  Atlantic  and 
NYNEX  will  have,  in  local  telecommunications  alone,  approximately  40  million  access  lines,  rev¬ 
enues  of  nearly  $24  billion — apparoximately  25%  of  the  approximately  $100  billion  national  rev¬ 
enues  from  local  telecommunications — and  EBITDA  of  over  $11  billion. 
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In  conclusion,  TCG  is  entering  new  markets.  We  are  adding  switches  at  an  im¬ 
pressive  cli|).  We  have  signed  interconnection  agreements — pursuant  to  the  Tele¬ 
communications  Act  of  1996— with  two  of  the  BOCs  that  are  subjects  of  proposed 
mergers:  NYNEX  in  New  York,  and  Pacific  Telesis.  (Notably,  however,  the  merger 
partner  of  each  of  these  BOCs  has  been  totally  unwilling  to  enter  into  a  negotiated 
agreement.)  By  November  8  we  will  have  a  negotiated  or  arbitrated  agreements 
with  all  of  the  BOCs.  Thereafter,  TCG  will  be  able  to  plan  ahead  with  better  knowl¬ 
edge  of  its  monetaiw  costs  for  interconnection  and  for  use  of  BOC  or  merged  BOC 
network  elements.  But,  TCG  should  not  have  to  plan  for  the  costs  of  substandard 
performance  quality  in  providing  those  essential  functions  and  capabilities. 

Thank  you  for  the  opportunity  to  present  TCG’s  view. 

ATTACHMENT  1.— INTERCONNECTION  PERFORMANCE  MONITORING 
(For  illustrative  purposes  only) 

For  each  type  of  facility,  Performance  Standards  should  be  set  for: 

Installation 

Number  of  Installs 
Time  taken  for  Install 
Percent  on  time 

Quality  of  Service 
Number  of  Failures 
Percent  Availability 
Mean  Time  to  Repair 

Grade  of  Service 
Bit  Error  Rate 
Blocking  Rate 

ATTACHMENT  2.— SUMMARY  OF  NYNEX  PERFORMANCE  FOR  TCG  (JAN.  1994-MARCH,  1996) 

Three  Exanmles  of  “Report  Cards”  maintained  by  TCG  to  measure  the  perform¬ 
ance  quality  of  the  BOCs  with  whom  TCG  interconnects: 

Private  Line  Percent  Availability — Declined; 

Private  Line  Failure  Rate — Increased; 

Mean  Time  to  Repair — Increased. 

In  addition  to  the  above,  performance  measures  in  TCG’s  current  report  card  are: 

Scheduled  Dispatches  for  Repair; 

Pro-Active  Status  Updates  wnen  Outages  Occur; 

Service  Improvement  Plan; 

Escalation  Call  Backs. 

Senator  Thurmond.  Thank  you  very  much.  We  thank  all  of  you 
for  coming. 

Now,  we  will  ask  questions  and  each  Senator  will  have  7  min¬ 
utes. 

Would  each  of  you  please  give  us  your  views  on  concerns  raised 
about  whether  effective  local  competition  will  ever  develop  for  busi¬ 
ness  and  residential  customers,  despite  the  best  efforts  of  the  Con¬ 
gress? 

Mr.  Salsbury.  Senator,  I  do  believe  that  effective  local  competi¬ 
tion  will  develop,  first,  for  businesses  and  then  for  residential  cus¬ 
tomers.  I  tWnk  it  took  about  10  years  in  the  long  distance  industry. 
It  probably  will  take  a  similar  time  in  the  local  industry,  maybe 
shorter  because  of  some  technological  innovations  that  are  coming 
along,  but  I  do  believe  it  will  enter. 

It  is  a  fantastically  lucrative  market  right  now.  If  you  compare 
the  local  market,  which  is  around  $100  billion  in  revenues  and 
about  a  50-percent  profit  margin,  to  the  long  distance  market, 
which  is  smaller  and  about  $75  or  $80  billion  and  only  has  about 
a  15-percent  profit  margin,  we  look  forward  to  entering  it  and  we 
want  to  do  it  as  quickly  as  we  can. 
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Senator  Thurmond.  Mr.  Barr. 

Mr.  Barr.  Mr.  Chairman,  prior  to  the  enactment  of  the  Telecom 
Act,  the  main  inhibition,  I  think,  were  the  built-in  subsidies.  There 
is  competition  for  business  traffic.  There  won't  be  substantial  com¬ 
petition  for  residential  traffic  until  there  is  rebalancing  of  rates. 
Congress’  law,  I  think,  did  promise  substantial  competition,  or  ac¬ 
celerating  competition  across  the  board,  but  I  think  it  has  been 
sabotaged  by  the  FCC. 

My  concern  is  that  what  you  will  see  develop  in  the  local  market 
is  the  incumbent  LEC  relegated  to  a  wholesaler,  unable  to  compete 
as  a  retailer  because  they  have  to  provide  every  service,  every  effi¬ 
ciency  they  gain  at  a  very  substantial  discount  below  cost.  Then 
what  will  happen  is  the  Dffis,  who  are  essentially  in  a  oligopolistic 
market  at  this  point,  can  use  their  power  to  come  in  and  replicate 
that  in  the  local  loop  and  this  is  how  it  will  occur. 

We  have  to  remember  that  AT&T,  for  example,  has  more  cus¬ 
tomers  than  the  RBOC’s  combined.  This  isn’t  like  MCI  trying  to 
scratch  its  way  into  AT&T’s  business.  These  customers  are  sitting 
there  inside  each  RBOC’s  territory,  and  my  concern  is  that  when 
they  are  able  to  have  the  brand  name  that  they  do,  which  is  a  leg¬ 
acy  of  the  monopoly  in  the  first  place,  and  they  are  able  to  retail 
facilities  at  a  substantial  discount  below  cost,  they  are  going  to^  be 
able  to  seize  market  share  really  based  on  that  market  power  that 
they  have  developed  as  a  result  of  their  prior  monopoly  and  be 
cause  of  their  position  in  the  long  distance  market. 

Senator  Thurmond.  Mr.  Atkinson. 

Mr.  Atkinson.  Thank  you.  Senator.  I  think  you  have  to  distin¬ 
guish  between  resale  competition  and  facilities-based  competition. 
I  think  it  is  clear  that  in  the  immediate  future  you  will  see  lots  of 
resale  competition,  but  that  is  pretty  illusory  kind  of  competition 
because  a  reseller  who  is  simply  just  reselling  the  incumbent 
RBOC’s  services  has  effectively  become  a  sales  agent  for  the  RBOC, 
not  a  competitor. 

Facilities-based  competition,  on  the  other  hand,  is  what  leads  to 
the  substantial  consumer  benefits  of  competition  because  that  is 
what  really  puts  pressure  on  the  incumbent.  The  development  of 
facilities-based  local  exchange  competition  is  going  to  take  quite  a 
few  years  simply  because  it  takes  a  long  time  to  deploy  facilities 
ubiquitously  up  and  down  every  street  in  every  community  across 
the  country. 

Nevertheless,  I  am  quite  optimistic  that  even  the  facilities-based 
local  exchange  competition  will  develop,  but  that  will  be  perhaps  as 
long  as  a  decade  from  now.  In  the  meantime,  I  think  policymakers 
particularly  have  to  be  not  misled  by  the  apparent  resale  competi¬ 
tion  and  mistake  that  resale  competition  for  facilities-based  com¬ 
petition. 

Senator  Thurmond.  Mr.  Salsbury,  what  similarities  or  dif¬ 
ferences  do  you  see  between  MCFs  early  efforts  to  break  into  the 
monopoly  long  distance  market  and  your  current  efforts  to  break 
into  monopoly  local  markets? 

Mr.  Salsbury.  Well,  right  off  the  bat,  Senator,  I  can  see  I  have 
a  lot  more  enemies  than  I  did  before.  I  only  had  one  before,  I  think 
the  big  difference  is  that  we  were  able,  once  the  MFJ  came  about, 
to  confront  a  dominant  supplier  that  had  no  underlying  physical 
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reason  for  its  dominance.  In  other  words,  AT&T  had  a  market 
share  in  excess  of  90  percent,  but  it  was  not  because  of  the  facili¬ 
ties  or  anything  else  that  they  owned  and  it  was  relatively  simple 
to  replicate  the  network  that  AT&T  had.  It  took  a  number  of  years 
and  a  lot  of  money,  but  there  were  not  any  real  barriers  to  doing 
that. 

This  situation  where  we  confront  in  the  local  business  companies 
that  are  well  entrenched,  that  have  a  far  higher  asset  base  and  in¬ 
vestment  than  AT&T  did — it  is  very  difficult  to  replicate  any  of 
their  facilities.  It  often  entails  digging  up  streets  and  it  takes  a  lot 
of  time  and  a  lot  of  money,  and  we  have  an  entrenched  group  of 
monopolists  that  are  very  opposed  to  that  competition. 

I  smiled  when  I  heard  Mr.  Barr  twice  talk  about  we  are  trying 
to  relegate  them  to  the  role  of  wholesalers.  I  don’t  really  Imow 
what  he  thinks  happens  in  the  long  distance  industry.  We  are 
wholesalers  and,  in  fact,  Mr.  Barr’s  own  company  is  providing  long 
distance  service  by  reselling  what  they  buy  at  wholesale  from  Mr. 
Ebbers’  company.  They  get  discounts  of  80  or  90  percent  from  us 
and  it  hasn’t  seemed  to  bother  us  at  all.  That  is  competition. 

Senator  Thurmond.  Mr.  Barr,  you  stated  in  your  written  testi¬ 
mony  that  more  efficient  competitors  are  not  in  the  interest  of 
GTE.  Does  GTE  expect  any  of  the  mer^ng  Bell  companies  to  start 
offering  local  phone  service  in  competition  with  GTE  in  any  of  the 
regions  GTE  serves? 

Mr.  Barr.  Well,  as  I  said,- Senator,  we  have  already  filed  to  go 
into  their  territory  and  they  have  filed  to  come  into  our  territory. 
So  I  think  it  is  safe  to  assume  that  that  reflects  some  potential  di¬ 
rect  competition  outside  our  existing  franchise. 

To  follow  up  on  a  point  that  Mr.  Atkinson  made,  because  I  com¬ 
pletely  agree  with  him,  the  critical  thing  is  getting  facilities-based 
competition.  That  is  absolutely  essential.  People  should  not  be  de¬ 
ceived  by  reseller  competition.  There  is  nothing  wrong  with  resell¬ 
ing,  there  is  nothing  wrong  with  wholesaling,  but  if  you  set  the 
prices  so  low,  which  the  FCC  has  done — the  FCC  says  that  they 
are  pricing  our  system  based  on  the  best  technology  that  could  be 
put  into  place  and  the  most  efficient  design  that  could  be  put  into 
place  today. 

Well,  if  that  is  the  case,  why  would  anyone  want  to  invest  their 
own  money  in  those  facilities  if  they  can  buy  them  so  cheap  from 
the  incumbent  LEG?  What  you  get  then  is  potential  competition, 
not  real  competition,  and  that  is  our  concern.  So  I  agree  more  with 
Mr.  Atkinson’s  point  that  it  is  important  to  foster  facilities-based, 
and  I  was  very  amused  when  the  FCC  came  out  and  they  were 
asked  specifically  at  the  press  conference  whether  their  order  dis¬ 
courages  facilities-based  competition  or  encourages  it  and  they 
couldn’t  come  up  with  the  answer.  I  understand  now  they  finally 
have  an  answer,  which  is  we  didn’t  know  Congress  wanted  us  to 
encourage  facilities-based  competition,  as  if  there  is  any  other  kind 
of  competition. 

Senator  Thurmond.  My  time  is  up. 

Senator  Leahy. 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  General  Barr,  good  to 
have  you  back  here. 

Mr.  Barr.  Thank  you. 
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Senator  Leahy.  You  probably  have  spent  more  time  in  your  life 
before  this  committee,  or  parts  of  it,  than  you  would  like  to  think 
about,  but  it  has  always  been  helpful  to  the  committee  when  you 
have  been  here. 

Mr.  Barr.  Thank  you. 

Senator  Leahy.  Could  I  go  into  the  Ben  and  Jerry^s  versus  the 
Leahy  household,  because  I  find  that  kind  of  intriguing?  I  hate  to 
tell  you  how  many  lines  I  have  coming  into  my  old  farm  house  up 
in  Vermont,  between  the  Senate  switchboard  and  the  fax  machines 
and  computers  and  ever3rthing  else,  but  there  is  no  question  that 
Ben  and  Jerry’s,  5  or  6  miles  from  where  I  live,  have  it  a  lot  dif¬ 
ferent. 

I  ask  this  because  the  Vermont  Public  Service  Board  issued  a  re¬ 
port  in  January  talking  about  competition  and  what  it  might  do, 
and  they  said  that  residential  rates  might  go  up  as  much  as  $10 
per  household  per  month  to  make  up  for  the  increased  competition 
and  the  lower  rates  for  business.  We  are  a  rural  State  and  for  most 
people  that  would  be  a  big  bite. 

Could  you  comment  on  what  you  might  see  happening  to  rural 
rates,  or  rates  in  rural  areas  like  Vermont,  with  something  like  the 
NYNEX-Bell  Atlantic  merger,  or  in  my  State  or  elsewhere?  I  am 
asking  the  same  question,  really,  of  Mr.  Salsbury  and  Mr.  Atkin¬ 
son. 

Mr.  Barr.  I  don’t  see  the  Bell  Atlantic-NYNEX  merger  really  af¬ 
fecting  it.  I  think  that  what  has  to  happen  and  what  is  not  happen¬ 
ing  now  is  there  has  to  be  a  decision  on  universal  service  which  al¬ 
lows  for  the  rebalancing  of  rates,  but  then  protects  the  rural  cus¬ 
tomer  against  paying  unaffordable  amounts  by  providing  an  ex¬ 
plicit  and  rational  system  of  subsidies  that  everyone  contributes  to 
so  the  local  company  is  not  the  only  one  subsidizing  the  rural  cus¬ 
tomer  and  therefore  having  a  disadvantage  so  someone  can  come 
in  and  skim  the  cream. 

So  we  need  that  universal  service  issue  addressed  to  protect  the 
rural  customer  as  we  rebalance  rates  to  make  sure  they  are  not 
paying  more  than  an  affordable  amount.  Moreover,  the  statute  has 
in  it  a  rural  exemption.  I  think  you  may  have  been  among  those 
to  support  it. 

Senator  Leahy.  Yes. 

Mr.  Barr.  We  certainly  support  it  because  we  have  a  lot  of  rural 
properties. 

Senator  Leahy.  I  was  a  supporter  of  that. 

,  Mr.  Barr.  Right,  and  GTE  in  many  of  the  States  is  a  very  rural 
company,  and  that  provides  an  additional  protection  so  that  the 
local  decisionmaker,  the  State,  can  make  sure  that  jump-starting 
competition  is  balanced  with  the  interests  of  the  rural  customer. 
But  I  think  we  have  to  get  very  quickly  to  the  issue  of  universal 
service,  how  much  do  we  expect  people  to  afford.  Let’s  get  an  ex¬ 
plicit  subsidy  in  place,  because  I  think  you  can  see  right  now  until 
that  is  done,  the  local  exchange  company  is  operating  at  a  tremen¬ 
dous  and  unfair  disadvantage  because  we  rely  on  the  subsidy  paid 
by  Ben  and  Jerry,  but  then  MFS  can  come  along  and  just  take 
them  away  because  they  don’t  have  to  rely  on  that  subsidy. 

Senator  Leahy.  Mr.  Salsbury,  do  you  agree  with  General  Barr? 
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Mr.  Salsbury.  Some  of  the  things  he  said.  I  do  agree  that  for 
certain  customers,  I  would  say  that  it  depends,  of  course,  on  popu¬ 
lation  density,  how  far  you  are  from  the  serving  telephone  central 
office;  the  length  of  the  local  loop,  which  is  the  primary  cost  ele¬ 
ment  in  your  local  telephone  service.  For  customers  in  less  dense 
areas  who  are  a  long  distance  away,  usually  a  population  density 
of  around  one  person  per  mile,  those  customers  will  need  universal 
service  support  in  order  to  have  their  telephone  service  brought 
down  to  the  national  average,  which  is,  I  think,  somewhere  be¬ 
tween  $18  and  $20  per  month. 

I  think  most  of  the  other  customers  already  today — local  services 
is  more  than  compensatory.  I  would  expect  the  rebalancing  that 
Mr.  Barr  spoke  about  to  really  involve  a  lowering  of  rates,  certainly 
very  substantially  for  business  customers,  and  certainly  for  resi¬ 
dential  customers,  too.  They  have  been  paying  too  much  for  too 
long.  But  this  will  follow  from  the  universal  service  reform. 

I  would  add.  Senator,  that  the  act  really  gives  three  ways  for 
local  competition  to  develop.  It  is  very  clear  on  that.  One  is  resale, 
one  is  the  use  of  unbundled  network  elements,  and  one  is  facilities- 
based  competition,  construction  of  new  facilities.  I  know  Mr.  Barr 
and  Mr.  Atkinson  have  focused  on  the  last  one,  but  the  other  two 
are  certainly  fully  legitimate  and  are  the  ways  that  one  would 
enter  the  market  on  a  mass  basis  quickly.  They  provide  the  most 
hope  for  residential  customers  in  the  near  term. 

The  wonderful  thing  about  competition.  Senator,  is  that  people 
are  very  inventive  when  they  see  a  big  potrof  money  on  the  table, 
and  that  is  what  local  telephone  service  is.  Right  now,  the  overall 
profit  margins  for  local  service  are  around  35  percent.  That  is  quite 
a  good  deal  higher  than  they  are  for  long  distance  and  we  are  anx¬ 
ious  to  get  in  that  area.  I  would  certainly  assume  that  rural  areas 
would  have  competition  more  slowly  than  the  urban  areas,  but  I 
certainly  think  it  will  be  there. 

Senator  Leahy.  Mr.  Atkinson,  what  do  you  feel? 

Mr.  Atkinson.  I  think  that  universal  service  proceeding  at  the 
FCC  certainly  is  a  very  important  step  to  making  sure  that  rural 
consumers  continue  to  get  high  quality  service.  As  long  as  the  rural 
consumer  effectively  has  access  to  that  subsidy  and  can  direct  that 
subsidy  to  any  carrier,  I  would  expect  a  dramatic  increase  in  the 
number  of  entrepreneurial  high  technology  companies  that  actually 
go  to  rural  areas  to  pursue  the  subsidy  amount  and  to  introduce 
new  technologies  that  lower  the  cost  and  improve  the  performance 
of  rural  telephone  service.  So  I  think  an  open  universal  service  sys¬ 
tem  will  be  a  magic  key  to  bring  better  quality  and  lower-cost  serv¬ 
ice  to  rural  areas. 

Senator  Leahy.  The  Bell  companies  under  the  law  have  some 
interconnection  and  unbundling  requirements.  Now,  I  assume  if 
the  Bell  companies  start  merging,  they  are  going  to  be  focusing  a 
lot  on  that  merger.  Does  that  interfere  in  any  way  with  carrying 
out  their  obligations,  some  regulatory,  some  contractual,  to  opening 
up  a  local  loop? 

Mr.  Atkinson.  Well,  certainly,  that  is  the  gist  of  my  testimony. 
Senator.  Based  on  our  experience,  over  the  10  years  that  our  com¬ 
pany  has  been  in  business,  we  have  been  dealing  with  the  Bell 
companies  and  periodically  they  reorganize  internally  and  have  dif- 
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ferent  departments  do  different  things.  And  every  time  they  have 
an  internal  reorganization,  their  performance,  their  quality,  their 
responsiveness  to  us  falls  on  the  floor. 

I  just  have  to  imagine  that  something  as  huge  as  merging  these 
two  companies  will  exacerbate  those  historic  bureaucratic  problems 
to  the  point  where  it  may  make  unbundled  loops  totally  unusable 
because  every  unbundled  loop  is  going  to  have  to  be  hooked  up  and 
an  order  placed  and  processed  by  the  telephone  company,  and  if 
just  the  bureaucratic  problems,  the  operations  support  systems 
that  have  to  be  merged  and  all  those  problems  just  inevitably  are 
going  to  develop,  unbundled  loops  and  unbundled  elements  become 
actually  unusable  and  worthless,  and  that  impairs  the  development 
of  the  local  exchange  competition  and  that  is  a  serious  problem. 
That  is  why  our  suggestion  is  that  at  least  the  mergers  should  not 
go  forward  unless  the  BOC’s  are  willing  to  guarantee  that  they  will 
maintain  the  existing  level  of  service. 

Mr.  Barr.  Can  I  follow  up  briefly  on  that.  Senator?  I  think  it 
would  create  greater  incentive  for  the  RBOCs  to  meet  their  check¬ 
list  so  they  can  move  into  the  long  distance  market.  I  mean,  they 
are  going  to  be  focused  on  that  because  right  now  that  is  the  carrot 
hanging  out  there  for  them.  So  I  don’t  think  it  will  inhibit  them 
from  carrying  out  those  obligations. 

I  think  that  we  can’t  lose  sight  of  some  basic  realities  in  the  mar¬ 
ketplace,  and  Jim  Young  talked  about  this.  You  ask  10  people  who 
their  local  telephone  company  is.  Probably  four  will  say  it  is  AT&T. 
Even  before  AT&T  got  into  wireless,  when  you  asked  people  who 
the  best  wireless  company  was,  6  out  of  10  said  it  was  AT&T,  be¬ 
fore  AT&T  was  even  in  the  wireless  business.  AT&T  has  a  massive 
brand  and  you  can’t  lose  sight  of  the  fact  that  that  is  the  legacy 
of  the  monopoly. 

They  also  have  customers — 60  percent  of  the  customers  in  our 
territory  and  in  the  RBOC’s  territory  are  AT&T  customers.  You 
may  be  an  AT&T  customer.  Senator.  When  you  get  a  letter  from 
AT&T — and  it  is  this  simple — if  you  got  a  letter  from  AT&T  that 
said  you  don’t  need  two  bills  anymore,  we  are  not  going  to  send  you 
a  separate  long  distance  bill,  we  will  give  you  everything  on  this 
one  AT&T  bill,  and  then  you  got  one  from  your  local  carrier  saying 
the  same  thing,  what  makes  the  local  carrier  so  powerful  there? 

I  will  tell  you  now.  Senator,  AT&T  is  the  one  with  the  market 
power  in  that  situation,  and  that  is  what  is  going  to  happen.  Be¬ 
cause  of  the  FCC  rules  and  the  inhibitions  and  the  restrictions 
being  placed  on  the  LECs  in  their  own  territory  and  the  fact  that 
this  is  a  brand-name  game,  that  is  what  is  going  to  happen. 

Senator  Leahy.  Thank  you. 

Senator  Thurmond.  Mr.  Salsbury  or  Mr.  Atkinson,  what  is  your 
response  to  the  argument  that  there  was  no  particular  reason  for 
initially  dividing  the  Bell  System  into  seven  Bell  operating  compa¬ 
nies  instead  of  five,  so  there  should  be  no  objection  now  to  the  pro¬ 
posed  consolidations? 

Mr.  Salsbury.  I  will  take  that  first.  Senator.  I  am  sure  glad  they 
did  divide  it  into  seven  rather  than  one.  I  think  really  the  merger 
analysis  that  would  be  applied  now  is  a  market  power  analysis.  Is 
there  a  substantial  reason  to  believe — is  it  substantially  likely  that 
allowing  these  companies  to  merge  would  decrease  competition  in 
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the  local  markets  or  the  long  distance  markets?  As  I  said,  Senator, 
there  is  a  substantial  reason  to  believe  that. 

First,  with  respect  to  local  markets,  these  are  the  most  likely 
competitors  against  each  other.  They  know  the  answers.  They 
know  how  the  network  is  put  together.  They  know  what  to  ask  for. 
I  certainly  think  we  are  feeling  our  way  and  doing  the  best  that 
we  can  as  quickly  as  we  can,  but  we  don’t  know  everything  about 
the  local  business.  They  know  it.  The  same  way  with  them  coming 
into  the  local  distance  business;  we  know  much  more  about  it  than 
they  do. 

I  would  minimize  somewhat  the  brand  argument  that  Mr.  Barr 
pointed  out  because  the  AT&T  was  not  a  legacy  of  the  monopoly. 
That  was  all  after  the  divestiture.  They  invested  in  that,  they  cre¬ 
ated  that  over  the  last  12  years.  The  brand  before  divestiture  was 
the  Bell  System. 

I  really  do  believe  that  as  we  go  forward,  we  will  see  competition 
develop  slowly,  but  these  mergers,  if  they  are  allowed  to  go  for¬ 
ward,  will  impede  it.  The  question  should  really  be  asked,  is  it  any 
more  likely  that  competition  will  be  developed  in  these  markets 
with  these  mergers.  As  I  said,  for  reasons  I  said  before,  these  are 
the  best,  most  likely  competitors,  so  I  think  the  answer  has  to  be 
no. 

Senator  Thurmond.  Senator  Leahy,  do  you  have  any  more  ques¬ 
tions  for  the  second  panel? 

Senator  Leahy.  I  do,  but  I  will  submit  them  for  the  record.  I 
know  we  have  a  time  problem,  Mr.  Chairman. 

[The  questions  of  Senator  Leahy  are  located  in  the  appendix.] 
Senator  Thurmond.  We  will  now  move  on  to  the  third  panel. 
Thank  you,  gentlemen,  for  your  presence. 

We  welcome  Mr.  Peter  Huber,  Mr.  Robert  Crandall,  Mr.  Robert 
J.  Binz,  and  Mr.  Dale  Hatfield.  You  can  now  make  opening  state¬ 
ments  of  5  minutes  each,  starting  with  Mr.  Huber. 

PANEL  CONSISTING  OF  PETER  W.  HUBER,  SENIOR  FELLOW, 
MANHATTAN  INSTITUTE  FOR  POLICY  RESEARCH,  NEW 
YORK,  NY;  ROBERT  W.  CRANDALL,  SENIOR  FELLOW,  BROOK¬ 
INGS  INSTITUTION,  WASHINGTON,  DC;  RONALD  BINZ,  PRESI¬ 
DENT,  COMPETITION  POLICY  INSTITUTE,  DENVER,  CO;  AND 
DALE  N.  HATFIELD,  CHIEF  EXECUTIVE  OFFICER,  HATFIELD 
ASSOCIATES,  INC.,  BOULDER,  CO 

STATEMENT  OF  PETER  W.  HUBER 

Mr.  Huber.  Well,  it  is  an  honor  to  be  sitting  in  the  chair  just 
vacated  by  a  representative  from  MCI.  Almost  10  years  ago  today, 
an  issue  arose  under  the  divestiture  decree,  which  was  whether  le¬ 
gally  a  Bell  company  had  a  right  to  go  into  another  Bell  company’s 
territory  to  provide  local  exchange  service.  It  wasn’t  clear  whether 
that  was  permitted  under  the  divestiture  decree  or  not.  MCI  ada¬ 
mantly  opposed  it.  They  said  it  wasn’t  allowed  under  the  divesti¬ 
ture  decree;  the  Bell  companies  should  be  strictly  barred  from  en¬ 
tering  each  other’s  markets  under  the  divestiture  decree. 

As  recently  as  a  year  ago — I  have  been  participating  in  these 
hearings  for  almost  as  Long  as  I  can  remember  and  I  do  notice  that 
all  -this  sudden  realization  that  Bell  companies  are  natural  com- 
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is  the  former  general  counsel  of  the  Texas  Department  of  Ciorrec- 
tions. 

Viliat  I  would  propoM  is  that  in  the  order  of  introduction,  each 
of  you  make  your  opening  statements,  and  then  we  will  proceed  to 
questions  at  the  end  of  the  panel  and  hopefully  have  other  mem¬ 
bers  here  by  then  when  the  votes  probably  will  be  over. 

So  we  will  start  with  Attorney  General  Barr.  Thank  you  for 
being  here  today. 

PANEL  CONSISTING  OP  WILLIAM  P.  BARR,  FORMER  ATTOR¬ 
NEY  GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE,  WASHING¬ 
TON,  DC;  PAUL  T.  CAPPUCCIO,  KIRKLAND  AND  ELUS,  WASH¬ 
INGTON,  DC;  JOHN  J.  DilUUO,  JR.,  PROFESSOR  OF  POLITICS 
AND  PUBUC  AFFAIRS,  PRINCETON  UNIVERSITY;  LYNNE 
ABRAHAM,  DISTRICT  ATTORNEY,  PHILADELPHIA,  PA,  ON  BE¬ 
HALF  OF  THE  NATIONAL  DISTRICT  ATTORNEYS  ASSOCIA¬ 
TION;  MICHAEL  GADOLA,  DIRECTOR,  OFFICE  OF  REGU¬ 
LATORY  REFORM,  STATE  OF  MICHIGAN;  ROBERT  J.  WATSON, 
COMMISSIONER  OF  CORRECTION,  STATE  OF  DELAWARE; 
AND  STEVE  J.  MARTIN,  FORMER  GENERAL  COUNSEL,  TEXAS 
DEPARTMENT  OF  CORRECTIONS 

STATEMENT  OF  WILLIAM  P.  BARR 

Mr.  Barr.  Thank  you.  It  is  a  pleasure  to  be  here,  Mr.  Chairman, 
on  this  important  topic.  I  have  a  prepared  statement  which  I  ask 
to  be  entered  in  the  record,  and  I  try  to  be  brief  with  just  some 
overview  remarks. 

Senator  Abraham.  Without  objection,  it  will  be  entered. 

Mr.  Barr.  Part  of  my  central  program  as  Attorney  General  was 
to  stress  the  essential  need  for  prison  capacity  in  any  criminal  Jus¬ 
tice  system.  I  believe  that  the  hey  addressable  element  of  violent 
crime  in  our  societv  is  the  violent  crime  committed  by  chronic  ha¬ 
bitual  offenders.  I  believe  this  is  the  largest  part  of  predatoiy  vio¬ 
lence  and  it  is  the  most  preventable  part  of  the  problem,  and  that 
we  have  to  have  adequate  prison  capacity  to  incapacitate  these  vio¬ 
lent  offenders. 

As  I  tried  to  get  this  message  out  and  worked  with  State  and 
local  officials  on  this  issue,  I  constantly  heard  that  one  of  the 
central  problems  that  was  faced  at  the  State  and  local  level  was 
the  Department  of  Justice  itself  and  the  fact  that  the  Depsutment 
had  been  a  key  player  in  hamstringing  State  and  local  omcials  in 
operating  and  managing  their  prison  resources. 

So  I  started  to  Iook  into  the  problem,  and  Mr.  Cappuccio,  who  is 
here  with  me  today,  was  spearheading  that  effort  at  the  Depart¬ 
ment  of  Justice  when  I  was  there.  We  found  that  in  the  1970's  and 
1980*s,  really,  during  the  heyday  of  judicial  activism  and  sort  of 
soft-headed  constitutional  law  in  many  areas  of  the  law,  there  was 
a  flood  of  litigation  under  the  eighth  amendment  challenging  prison 
conditions. 

In  many  of  those  cases,  the  litigation  was  appropriate.  Condi¬ 
tions  were  unconstitutional  and  the  beginnii^  of  tnat  litigation  was 
fully  justified.  But  in  many  cases,  we  also  found  that  the  Federal 
courts,  assisted  by  the  Department  of  Justice,  had  applied  incorrect 
standee  in  determining  an  alleged  deviation  from  the  Constitu- 
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tion,  overall  circumstances  or  totality  of  circumstances  tests,  and 
had  really  not  been  rigorous  in  determining  whether  there  was  in¬ 
deed  a  Fraeral  constitutional  violation. 

In  other  cases,  we  found  that  courts  sort  of  confused  what  the 
eighth  amendment  required  with  what  was  sort  of  sound  penolog¬ 
ies  practice  at  the  time,  or  what  the  best  practice  was  thought  to 
be  in  correctional  circles,  and  attempted  to  run  prisons  according 
to  those  standards. 

We  found  that  in  remed^ng  eighth  amendment  violations,  or  al¬ 
leged  violations,  many  of  the  courts  went  far  beyond  what  the  Con¬ 
stitution  required.  They  started  specifying  diets  and  exercise  jpro- 
grams.  I  think  the  Ruiz  case  down  in  Texas  is  probably  the  best 
example  of  judicial  overreaching.  I  personally  visited  the  Texas 
prison  system  where  the  judge  was  specifying  the  materials  that 
nad  to  be  used  for  tables  and  chairs,  the  length  of  shelving  that 
was  required  in  the  prisoners’  cells,  and  so  forth. 

Most  pernicious  of  all,  many  courts  were  actually  capping  prison 
populations  and  forcing  the  tuming-out  violent  predators  back  out 
onto  the  streets  without  any  real  analysis  of  whether  this  was  es¬ 
sential  to  alleviate  an  unconstitutional  condition. 

This  iudicial  micromanagement  of  the  prison  system  had  sub¬ 
stantially  raised  the  costs  of  prison  construction  and  precluded  the 
use  of  existing  space.  For  example,  many  courts  had  prohibited 
double-bunking,  as  if  double-bunldng  was  per  se  unconstitutional. 
We  now  know  it  isn’t.  They  specified  the  size  of  cells.  In  many  situ¬ 
ations,  the  reqjuired  size  of  cells  was  much  bigger  than  what  we 
currently  had  in  the  Federal  prison  system,  which  during  my  ten¬ 
ure  was  operated  at  about  165  percent  capacity. 

I  also  believe  that  there  was  an  overly  aggressive  use  during  the 
1970’s  and  1980’s  of  consent  decrees  in  prison  litigation,  and  I 
thought  the  Department  had  misused  consent  decrees  in  two  ways; 
one,  in  putting  into  those  consent  decrees  conditions  and  standards 
that  were  plainly  in  excess  of  constitutional  requirements.  I  think 
that  some  of  your  examples  in  your  opening  statement.  Senator 
Abraham,  are  good  examples  of  the  kinds  of  things  that  the  Justice 
Department  was  putting  in  consent  decrees  and  clearly  are  not 
mandated  by  the  Constitution.  They  mav  be  good  or  bad  practice 
as  a  policy  matter,  but  they  are  not  mandated  one  way  or  the  other 
by  the  eighth  amendment. 

'The  other  way  I  thought  the  Department  was  misusing  consent 
decrees  was  really  using  these  suits  as  sort  of  an  occasion,  a  trig¬ 
gering  event  that  was  used  to  take  control  and  impose  on  prisons 
sort  of  perpetual  obligations  and  perpetual  supervision,  rather  than 
using  a  case  for  what  it  should  be,  which  is  resolving  a  particular 
dispute,  eliminating  the  unconstitutional  violation  and  then  termi¬ 
nating  the  case.  Rather,  they  were  using  consent  decrees  as  a  regu¬ 
latory  tool  for  keeping  perpetual  supervision  over  the  systems. 

I  took  a  number  of  actions  in  early  1992  when  I  became  Attorney 
General,  and  some  of  the  details  are  set  forth  in  mv  testimony  and 
Mr.  Cappuccio’s  testimony.  Basically,  I  directed  that  the  Depart¬ 
ment  should  not  initiate  or  continue  prison  litigation  unless  it  was 
necessaiy  to  remedy  a  specific  deprivation  of  a  prisoner’s  basic 
human  needs,  the  standard  set  forth  in  the  Setter  case. 
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Second,  I  directed  that  the  Department  should  not  seek  remedies 
that  go  beyond  remed3ring  the  discreet  constitutional  violation. 
Third,  I  directed  that  the  Department  should  not  encourage  or  sup¬ 
port  ongoing  supervision  of  a  prison  system  unless  plainly  nec¬ 
essary. 

Let  me  say — and  I  don’t  hold  me  exactly  to  this,  but  I  think 
when  I  took  office,  prison  systems  or  part  of  prison  systems  in  43 
States  were  being  run  under  judicial  decrees.  My  view  was  that 
State  officials  can  be  trusted  to  run  the  prison  system  and  that  we 
should  not  encourage  ongoing  supervision  or  micromanagement  by 
the  judiciary. 

Fourth,  I  directed  that  once  a  violation  was  cured,  then  the  de¬ 
cree  should  be  terminated  and  the  litigation  should  be  ended.  Let 
me  just  say  in  the  Michigan  case,  I  think  the  Department  was 
wrong  in  not  appealing.  If  tiie  parties  to  a  suit  agree  that  there  is 
no  longer  a  controversy,  there  is  no  controversy.  There  is  no  article 
III  basis  for  a  continued  Federal  court  role.  If  someone  wanted  to 
then  make  a  claim  and  invoke  the  power  of  the  court  and  point  to 
a  violation,  thev  are  free  to  do  so,  out  that  case  should  have  been 
settled  on  the  basis  that  was  agreed  to  by  the  Department  when 
I  was  there  as  Attorney  General. 

Fifth,  I  took  the  position  that  the  Department  should  now  ac¬ 
tively  support  States  in  modif^ng  their  consent  decrees  under  the 
Rufo  case  and  that  we  should  come  to  the  aid  of  the  States  who 
wanted  to  reopen  their  decrees.  Two  States  and  one  city  took  me 
up  on  that.  Texas  and  Michigan  were  the  States  and  Philadelphia 
was  the  city,  and  I  know  you  will  be  hearing  more  about  the  situa¬ 
tion  in  Philadelphia  from  Lynne  Abraham,  tne  District  Attorney. 

The  courts  fought  us  tooth  and  nail  on  each  of  these  cases,  and 
obviously  when  we  left  the  Department  this  effort  petered  out,  to 
put  it  charitably.  Our  experience,  though,  suggests  to  me  that  there 
is  need  for  clear  legislative  standards  and  this  cannot  be  left  to  the 
comings  and  goings  of  administrations  and  the  peccadillos  of  par¬ 
ticular  Feder^  judges,  but  we  do  need  a  clear,  uniform  standard 
on  this. 

1  generally  support  the  proposals  in  the  STOP  legislation.  I  think 
that  the  Department  has  pointed  to  two  concerns.  I  think  they  are 
easily  addressable.  One  concern  is  the  r^uirement  that  the  over¬ 
crowding  be  a  primaiy  cause  in  order  to  justify  a  cap.  I  think  that 
the  word  “primary”  there  is  ambiguous,  and  it  is  almost  metaphysi¬ 
cal  whether  overcrowding  or  unsanitary  conditions,  for  example,  or 
lack  of  plumbing  are  tne  primary  cause.  What  is  the  primaiy 
cause? 

I  think  that  could  be  more  artfully  drafted,  and  basically  I  think 
everyone  knows  what  we  are  saying,  which  is  that  unless  there  is — 
you  have  to  show  there  is  no  other  way  of  remedying  the  viola¬ 
tion — for  example,  putting  in  new  plumbing — before  you  can  resort 
to  something  like  caps. 

The  second  problem  with  the  STOP  legislation  that  the  Depart¬ 
ment  refers  to  is  the  automatic  retroactive  termination  of  existing 
decrees;  that  is,  decrees  that  are  in  effect  today  and  the  fact  that 
that  might  run  afoul  of  the  Plaut  case.  I  think  that  that,  again,  we 
can  address  relatively  easily  in  the  l^islation.  I  agree  that  the  way 
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it  is  drafted  now  does  raise  constitutional  problems,  but  I  do  think 
it  is  possible  to  require  the  courts  to  revisit  at  a  certain  date. 

If  the  decree  has  been,  for  example,  in  existence  for  2  years — the 
existing  decrees  I  am  talking  aoout,  not  prospectively — revisit 
those  decrees  and  terminate  those  decrees  unless  it  can  point  then 
to  an  ongoing  constitutional  violation.  I  think  that  that  would  be 
constitutronal  because  I  think  you  must  be  able  to  point  to  a  viola¬ 
tion.  It  is  OK  to  say  to  a  court  you  have  to  point  to  a  violation 
today  to  keep  a  decree  in  effect  because  if  they  can’t  point  to  a  vio¬ 
lation,  if  there  is  no  ongoing  violation,  then  I  think  essentially  the 
article  III  basis  for  use  of  the  Federal  power  has  evaporated. 

So,  in  conclusion,  I  think  this  is  a  critical  part  of  solving  the  vio¬ 
lent  crime  problem  in  the  United  States,  bringing  some  rationalitv 
to  the  judicial  micromanagement  of  the  prison  system.  I  think 
there  is  a  need  for  statutory  standards  and  I  think  a  lot  of  the  pro¬ 
posals  that  are  before  this  committee  deserve  urgent  attention. 

Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

Prepared  Statement  of  William  P.  Barr 

Thank  you,  Mr.  Chairman.  I  am  pleased  to  be  here  today  to  testify  in  support  of 
this  committee’s  important  efforts  to  help  the  Justice  Department  and  the  States 
to  protect  our  society  by  incarcerating  habitual  violent  crinunals. 

I  thought  what  I  might  do  today  is  describe  for  you  what  during  my  tenure  as 
Attorney  General,  I  saw  as  the  challenge  facing  the  Federal  Government  and  the 
States  in  providing  adequate  prison  capacity  in  this  counby,  and  then  to  discuss 
briefly  some  of  the  principles  that  I  beheve  should  guide  legislative  reforms  in  this 
area. 

Study  after  study  shows  that  there  is  a  small  segment  of  o\ir  population  who  are 
repeat  violent  offenders  and  who  commit  much,  if  not  most,  of  the  predatory  violent 
crime  in  our  society— you  know  the  profile— these  offenders  typically  start  commit¬ 
ting  crimes  when  they  are  Juveniles,  and  they  keep  on  comiratting  more,  and  more 
serious  crimes  through  their  adult  years. 

When  arrested  and  released  before  trial,  these  habitual  offenders  go  right  on  com¬ 
mitting  crimes. 

When  given  probation,  instead  of  a  prison  term,  they  go  right  on  committing 
crimes. 

When  let  out  of  prison  on  parole  and  early  release,  they  go  right  on  committing 
crimes. 

In  fact,  the  only  time  we  are  sure  that  these  chronic  offenders  are  not  committing 
crimes  is  when  they  are  locked  up  in  prison. 

We  can  debate  a  lot  of  things  about  prisons:  Can  they  rehabilitate  criminals?  Do 
they  deter  offenders?  But,  there  is  one  thing  that  is  beyond  serious  debate:  Impris¬ 
onment  incapwitaies  chronic  violent  criminas.  For  every  year  an  habitual  offender 
sits  in  his  prison  cell,  there  are  scores,  perhaps  hundr^,  of  fewer  violent  crimes 
committed  on  our  streets. 

Now,  it  is  obvious  that,  in  order  to  puieue  a  successful  strategy  of  incapacitating 
habitual  violent  offenders,  the  Federal  (jiovemment  and  the  States  must  provide 
adequate  prison  space  to  incarcerate  these  career  criminals.  That  was  a  central  part 
of  my  measage,  particularly  to  state  officials,  during  my  tenure  as  Attorney  General. 

As  I  traveUed  the  counby  with  this  message,  I  heard  consistent  refinin  nrom  State 
corrections  officials:  The  ability  of  the  States,  to  operate  their  prisons  effectively  and 
efficiently  has  been  hamstrung  by  the  involvement  of  the  Justice  Department  and 
the  Federal  courts  in  the  day-to-day  operation  of  State  facilities.  After  nearing  these 
complaints  enough  times,  I  asked  my  staff  to  look  into  them,  and  to  develop  rec¬ 
ommendations  for  alleviating  inappropriate  burdens  on  the  States. 

I  believe  that  both  the  problems  that  we  identified  and  the  solutions  that  we  at¬ 
tempted  to  implement  internally  at  the  Justice  Department  in  1992  provide  an  ap¬ 
propriate  starting  point  for  thif  committee’s  consideration  of  legislative  reform  in 
this  area,  particularly  reform  of  the  Department  of  Justice’s  and  Federal  courts’  role 
in  litigation  challenging  the  conditions  of  confinement  in  State  prisons. 

What  we  found  was  this: 
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First,  the  19708  and  19808  8aw  a  flood  of  litimtion  in  the  Federal  courts  by  State 
prisoners  challenring  poison  conditions  as  violaon^  the  eighth  amendment’s  prohibi¬ 
tion  of  “cruel  and  unusual  punishment,**  In  some  instances.  Federal  court  interven¬ 
tion  was  appropriate  because  the  conditions  In  State  pnsons  genuineljr  did  fall 
below  the  constitutional  minimum — amounting  to  “cruel  and  unusual  punishment.” 
In  many  cases,  however,  the  lower  Federal  courts  applied  incorrect  constitutional 
standard  to  Justify  their  Intervention  in  some  cases,  courts  applied  a  va^e  “totality 
of  the  circumstances”  or  “overall  conditions”  standanl  to  flna  that  the  State  system 
was  in  violation  of  the  eighth  amendment  In  other  casea  courts  improperly  equated 
the  eighth  amendment’s  minimalist  protection  assinst  “cruel  and  unusual  punish¬ 
ment”  with  a  re<^uirement  that  States  follow  what  was  thought  to  be  current  sound 
penological  practices. 

Second,  we  found  that,  in  remedying  alleged  eighth  amendment  violations,  many 
lower  Federal  courts  often  went  far  beyond  what  the  constitution  requires — tissuing 
orders  with  respect  to  the  particulars  of  prisoners’  diets,  exercise,  visitation  rights 
and  health  care.  Most  burdensome  of  all,  many  courts  imposed  limitations,  or  caps, 
on  the  populations  of  state  prisons  and  local  jaus. 

As  a  result  of  these  extra-constitutional  requirements,  we  saw  that  the  cost  of  a 
prison  bed  space  in  many  State  institution)  was  far  above  what  was  necessary  to 
comply  with  the  Constitution,  and  in  some  instances,  was  even  higher  than  cost  in 
the  Federal  prison  system.  But  even  more  'troublesome  was  the  effect  of  the  arbi¬ 
trary  population  caps  imposed  by  some  cow.'ts.  In  1991,  while  I  was  Attomejr  Gen¬ 
eral,  tne  Federal  pmon  system  operated  at  approximatdv  140  percent  of  design  ca- 
pacify,  and  did  so  in  compliance  with  the  Constitution.  Many  States,  however,  are 
required  by  judicial  order  or  decree  to  operate  at,  or  even  Selow,  design  capacity. 
At  the  time,  we  calculated  that  if  the  States  could  operate  at  levels  at  or  near  the 
level  of  the  Federal  prison  system,  the  States  would  have  room  for  nearly  300,000 
additional  inmates,  which  translates  into  a  savings  of  approximately  $13  billion  in 
prison  construction  costs.  While  not  every  State  may  be  able  to  operate  at  the  same 
level  as  the  Federal  system.  It  seems  clear  that  the  potential  for  savings  from  re¬ 
moving  arbitrary  court-impo^  population  caps  is  enormous. 

The  third,  and  perhaps  most  disturbing,  problem  that  we  found  was  the  Justice 
Department’s  ovei^  aggressive, use  of  consent  decrees  in  the  prison  litigation  con¬ 
text.  Ill  let  Mr.  Cappuccio  spetdc  to  this  problem  in  more  depth,  as  I  understand 
it  to  be  the  focus  of  ms  testimony.  But  let  me  just  briefly  outline  the  problem; 

In  my  view,  in  the  past,  the  Justice  Department  has  used  consent  decrees  in  two 
ways  that,  in  the  context  of  prison  litigation,  are  inappropriate; 

Hrst,  in  the  past,  the  Department  has  insisted  on  including  in  consent  decrees 
requirements  that  quite  plainly  to  well  beyond  the  protections  of  the  Constitution. 
In  fairness  to  the  Apartment,  m  many  cases  those  decrees  were  negotiated  at  a 
time  when  some  lower  courts  thou|d>t  tiiat  the  eighth  amendment  required  more 
ambitious  improvements  by  the  States  than  the  Supreme  Court  has  subsequently 
held  that  amendment  requires.  But  the  fact  remains,  that  Federal  court  decrees  in 
this  area  are  rife  with  requirements  that  go  well  beyond  the  minimum  protections 
provided  b^  the  eighth  amendment 

Second,  m  the  past  the  Department  has  used  the  occasion  of  a  lawsuit  alleging 
discrete  eighth  amendment  violations  impose  neariv  perpetual  obligations  on,  and 
supervision  of.  State  prison  rratems.  ^  and  large,  me  Department  and  the  Federal 
courts  have  lost  sight  of  the  fact  that  Federal  interference  with  the  authority  of  the 
States  to  run  their  own  corrections  system  may  Intimately  last  only  so  lo^  as  is 
necessary  to  remedy  the  specific  eighth  amendment  violation  alleged  in  the  Govern¬ 
ment’s  or  prisoner's  complaint  Suro  a  lawsuit  should  not  however,  be  used  as  an 
excuse  to  Impose  continuing  supervision  of  the  State  fystem  beyond  the  time  it 
takes  the  State  to  remedy  tne  discrete  constitutional  violations  alleged  In  the  com¬ 
plaint. 

Perhaps  most  troublesome  and  burdensome  of  all  is  the  combined  effect  of  these 
two  missteps.  By  first  insisting  on  decree  provisions  that  require  more  than  the 
eighth  amendment  guarantees,  and  then,  attempting  to  enforce  thpee  extra-constitu¬ 
tional  provisions  after  the  underlying  constitutional  violation  has  been  remedied, 
the  Department  and  the  courts  have,  in  some  cases,  succeeded  in  impoeing  on  the 
States  in  near  perpetuity  burdensome  and  expensive  requirements  that  the  Federal 
Government  had  no  authority  to  impose  on  the  States  to  begin  with. 

To  remedy  these  problems,  in  eoiriy  1992,  I  set  forth  the  following  general  prin¬ 
ciples  smd  specific  guidelines  to  govern  the  Justice  Department’s  involvement  in 
prison  litigation.  I  Imeve  these  principles,  which  I  imposed  as  a  matter  of  the  De¬ 
partment’s  prosecutorial  discretion,  are  also  appropriate  guideposte  for  any  legisla¬ 
tive  reform  In  this  area. 
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First,  as  the  Supreme  Court  has  recently  made  clear  in  cases  such  as  Wilson  v. 
Seiter,  the  Federal  coiuts  have  no  author!^  to  hold  that  prison  conditions  are  un¬ 
constitutional  unless  it  is  proven  that  prison  officials  have  acted  with  "deliberate  in- 
^fference"  to  "the  minimal  civilized  measxire  of  life’s  necessities.”  It  is  not  an  eighth 
amendment  violation  merely  because  the  overall  conditions  in  a  prison  are  b^  or 
substandard  where  no  specific  deprivation  of  a  human  need  is  demonstrated. 

Accordingly,  I  directed  that  the  Department  should  not  initiate  poison  litigation, 
or  intervene  in  on-ming  prison  litigation,  unless  necessary  to  remeov  specific  depri¬ 
vation  of  a  prisoners  bwc  human  needs^eprivations  that  rise  to  the  level  of  cruel 
and  unusual  punishment. 

Second,  in  remedying  constitutional  violations,  the  courts  are  not  finee  to  order 

E risen  officials  to  i^rove  conditions  beyond  the  basic  necessities  reouired  by  the 
institution.  As  the  Supreme  Court  has  recognized,  the  Constitution  "does  not  man¬ 
date  comfortable  prisons,”  and  the  courts  may  not  require  prison  officials  to  follow 
what  some  may  think  are  sound  correctional  practices. 

Accordingly,  I  directed  that  the  Justice  Department  should  seek  to  remedy  con¬ 
stitutional  violations,  but  should  not  seek  to  impose  on  the  States— through  litiga¬ 
tion  or  consent  decrees — additional  burdens  not  required  by  the  eighth  amendment 
or  other  applicable  Federal  law. 

Thir^  the  business  of  running  prisons  belong  to  the  appropriate  State  official<), 
not  to  Federal  Judges,  Justice  Department  officials,  or  spediu  masters.  The  fact  that 
a  court  finds  a  constitutional  violation  does  not  iustify  court  or  Justice  Department 
supervision  of  prisons  either  direct  or  through  the  appointment  of  a  special  master. 
The  duty  to  vindicate  inmates’  constitutional  rights  does  not  confer  on  the  courts 
or  the  Justice  Department  the  power  to  manage  prisons.  Where  a  court  finds  a  con¬ 
stitutional  violation,  it  should  give  the  State  an  appropriate  opportunity  to  remedy 
the  violation  without  ordering  more  specific  relief  and  without  attempting  to  take 
control  of  the  State  prison  system. 

Therefore,  I  directed  that  the  Department  of  Justice  should  not  encourage  or  sup¬ 
port  court  supervision  of  State  prions,  either  directly  or  by  the  appointment  of  a 
special  master,  except  as  a  last  resort  where  it  was  plainly  necessary  to  remedy  a 
continuing  constitutional  violation  that  a  state  failed  to  remedy. 

Fourth,  once  a  State  has  cured  a  specific  constitutional  violation  identified  by  a 
court,  ongoing  remedial  decrees  should  be  terminated.  Court  decrees  should  not  op¬ 
erate  in  perpetuity  once  the  State  has  come  into  compliance  with  the  requirements 
of  the  Constitution,  neither  continuing  court  supervision  nor  permanent  conditions 
and  limitations  are  appropriate.  Moreover,  many  States  are  operating  under  decrees 
that  were  negotiatea  at  a  time  when  some  courts  thought  the  eighth  amendment 
re^res  more  than  it  does.  Under  the  Supreme  Court’s  decision  in  Rufo  v.  Inmates 
of  Suffolk  County  Jail,  courts  must  stand  ready  to  reopen,  modiiv  and/or  vacate  de¬ 
crees  where  a  State  seeks  modification  based  on  tlie  change  of  uie  underlying  con¬ 
stitutional  law. 

To  effectuate  these  fundamental  limits  on  consent  decrees,  I  directed  that  the  De¬ 
partment  should  support  termination  of  a  consent  decree  as  soon  as  a  State  has 
remedied  past  constitutional  violations  and  there  is  no  indication  that  the  State  will 
revert  to  prior  unconstitutional  practices.  In  addition,  I  directed  that,  where  a  con¬ 
sent  decree  or  other  judicial  order  remains  in  effect,  the  Department  should  consider 
whether  to  support  State’s  request  for  modification  of  such  decree  either  because  of 
a  change  in  the  governing  constitutional  law  or  to  the  extent  necessary  to  remove 
restraints  on  the  State  not  required  by  the  Supreme  Court’s  recent  interpretations 
of  eighth  amendment. 

Amr  announcing  these  new  guidelines,  I  offered  States  and  localities  living  under 
Federal-court  consent  decrees  opportunity  to  have  the  Department  review  their  case 
to  determine  whether  they  were  entitled  to  relief.  Two  States  (Texas  and  Michigan) 
and  one  mqjor  city  (Philadelphia)  took  me  up  on  the  offer.  C>ver  the  next  several 
months,  ai%^  staff  reviewed  these  cases,  we  began  to  make  dgnificant  progress  in 
freeing  these  States  and  localities  fiom  unwarranted  Federal-Government  intrusion 
in  the  management  of  their  prisons  and  jails. 

The  task,  nowever,  was  more  challenpng  than  I  thought,  and  more  difficult  than 
it  should  have  been.  Even  with  the  support  of  the  Department — which  was  a  plain¬ 
tiff  in  the  Michigan  action  and  a  long-standing  intervenor  in  the  action — the  Fraeral 
judges  in  those  cases  resisted  our  attempts  to  rttum  complete  control  to  the  States’ 
even  thoiu^  it  was  clear  that  both  States  were  in  compliance  with  the  Federal  Con¬ 
stitution.  Before  the  task  was  completed,  administration  turned  over  and  we  left  the 
Dwartment. 

.  It  seems  to  me  that  the  difficulty  we  faced  in  Implementing  these  common  sense 
guidelines  makes  legislation  in  this  area  all  the  more  important  Coditying  these 
principles  in  l^iislation  would  achieve  two  important  golds;  First  it  womd  ensure 
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a  more  consistent  application  of  the  Aindamental  principles  governing  prison  litiga¬ 
tion  that  would  not  depend  on  the  inclinations  or  the  particular  adounistration  in 
power.  Second,  many  of  these  limitations  can,  and  ahoiild,  be  imposed  not  merely 
on  the  Executive  Branch,  but  also  on  the  courts.  Since  nothing  in  these  principles 
would  in  any  wav  undermine  the  ability  of  the  Federal  courts  to  remedy  genuine 
constitutional  violations,  it  would  be  entirely  within  the  power  of  Congress  to  im¬ 
pose  these  common  sense  limits  on  the  courts. 

Senator  Abraham.  Thank  you  very  much. 

Mr.  Cappuccio? 

STATEMENT  OP  PAUL  T.  CAPPUCCIO 

Mr.  Cappuccio.  Thank  you,  Mr.  Chairman.  I  also  have  extended 
written  testimony  that  I  have  submitted  to  the  committee  and,  if 
you  would,  I  would  like  it  to  be  made  part  of  the  record  and  I  will 
just  briefly  summarize  that  testimony  now. 

Senator  Abraham.  It  will  be. 

Mr.  Cappuccio.  I  had  the  privilege  of  working  for  Attorney  Gen¬ 
eral  Barr  at  the  Justice  Department  and  one  of  my  primary  respon¬ 
sibilities  was  to  assist  in  a  review  of  ongoing  Federal  court  litiga¬ 
tion  concerning  the  conditions  in  State  prisons  and  local  jails.  As 
part  of  that  task,  Mr.  Chairman,  I  visits  a  number  of  prisons,  a 
number  of  jails,  very  many  from  your  State.  I  think  I  took  the  en¬ 
tire  tour  of  the  Michigan  facilities.  I  have  also  been  through  Texas 
facilities  and  facilities  in  Philadelphia,  and  some  of  these  trips 
were  actually  inspection  tours  that  the  Civil  Rights  Division  was 
conducting. 

Based  on  that  experience  and  some  of  my  other  work  with  the 
Department,  I  left  with  some  serious  concerns  about  how  the  De¬ 
partment  was  conducting  prison  litigation  and,  in  particular,  con¬ 
cerns  about  the  use  of  consent  decrees  in  prison  litigation.  I  would 
like  to  address  those  problems  briefly  and  then  talk  about  some 
commonsense  solutions. 

Mr.  Chairman,  I  start  from  the  proposition  that,  at  least  in  the¬ 
ory,  consent  decrees  are  good  thin^.  ^ey  avoid  tiie  enormous  ex¬ 
pense  of  litigation  which  could  last  for  years  and  they  allow  the 
parties  to  agree  on  relief  and  to  avoid  potentially  much  more  intru¬ 
sive  court  orders.  So  I  begin  with  the  bias  that  we  should  continue 
to  encourage  the  use  of  consent  decrees,  provided,  however,  we  can 
control  some  of  the  adverse  consequences  that  have  sort  of  come  up 
in  practice.  That  is  what  I  would  like  to  talk  about  today,  is  some 
of  the  practical  problems  with  them  and  ways  to  flx  them. 

I  identify  a  number  of  problems  with  the  Government’s  use  of 
consent  decrees  in  my  written  testimony,  but  I  want  to  focus  on 
just  three  this  morning.  First,  and  perhaps  one  of  the  more  serious 
ones,  is  under  the  current  law  there  is  little  or  no  limitation  on  the 
scope  of  relief  or  the  scope  of  requirements  that  can  be  imposed  on 
a  State  in  a  consent  decree.  That  is  a  consequence  of  a  case  decided 
by  the  Supreme  Court  called  Local  93  v.  Cleveland  which  says  that 
the  parties  to  a  consent  decree  can  a^ree  to  relief  that  is  broader 
than  necessary  to  remedy  a  Federal  violation.  In  fact,  the  Supreme 
Court  has  held  that  the  parties  can  agree  to  relief  that  the  court 
itself  could  not  impose  after  full  litigation. 

In  large  part,  as  a  result  of  this  rule,  I  saw  a  repeated  pattern 
in  many  of  these  negotiated  decrees  of  going  well  beyond  what  I 
think  a  fair  court  would  rule  the  eighth  amendment  requires,  and 


you  see  this  in  at  least  three  different  respects.  Some  of  these  de¬ 
crees  went  into  specifying  all  manners  of  prison  life — the  diets  of 
prisoners,  their  exercise  rights,  health  care,  visitation  rights,  all 
sorts  of  other  things. 

I  think  some  of  the  examples.  Senator  Abraham,  that  you  gave 
in  your  statement  todav  are  good  examples  of  decrees  getting  into 
specifics  that  go  well  oeyond  what  the  eighth  amendment  mini¬ 
mally  requires.  Even  more  troublesome,  as  Attorney  General  Barr 
pointed  out,  is  many  decrees  impose  quite  arbitraiy  population 
caps  and  space  requirements,  and  those  levels  generally  are  much 
lower  than  the  levels  that  the  Federal  Bureau  of  Prisons  has  been 
operating  with  successfully  for  many  years. 

Still  other  decrees,  I  think,  go  beyond  the  Constitution  by,  in  ef¬ 
fect,  replacing  the  narrow  constitutional  standard,  whether  the 
State  is  depriving  a  prisoner  of  the  minimal  necessities  of  life,  and 
replace  that  narrow  constitutional  standard  with  more  openended 
and  vague  standards,  like  the  State  of  Michigan  shall  provide 
sound  care;  the  State  of  Michigan  shall  provide  adequate  rec¬ 
reational  facilities  and  safe  conditions.  These  broader  standards 
and  more  openended  standards  end  up  replacing  the  constitutional 
standards,  and  the  State  ends  up  agreeing  to  do  much  more  than 
it  would  have  had  to  do  if  the  court  was  ordering  it  to  fix  a  viola¬ 
tion. 

A  second  problem  relates  to  the  duration  of  these  decrees,  and 
it  sort  of  dovetails  with  the  first.  Some  of  these  decrees  have  been  - 
going  on  for  many,  many,  many  years.  Again,  the  problem  is  the 
parties  will  agree  and  the  court  will  approve  quite  broad  and  open- 
ended  relief,  such  as  sound  conditions  and  adequate  recreation,  and 
then  for  the  next  decade  or  so  the  Justice  Department  will  monitor 
whether,  in  its  view,  the  State  is  living  up  to  those  rather  open- 
ended  obligations. 

The  result  is  situations  like  Michigan  where,  by  my  calculation, 
the  Justice  Department  has  been  in  there  something  like  11  years, 
maybe  more,  even  though — ^and  this  is  based  on  my  own  personal 
experience — even  though  if  you  walked  through  those  prisons,  you 
would  be  hard-pressed  to  see  m^hing  that  you  would  call  a  sys¬ 
temic  constitutional  violation.  There  may  be  incidents  of  mards 
doing  things  wrong,  but  I  don’t  think  a  fair  person  could  walk 
through  the  Michigan  prisons  and  say  they  are  not  providing  pris¬ 
oners  with  the  bare  necessities  for  life. 

Nevertheless,  because  these  consent  decrees  impose  these  open- 
ended  obligations,  the  Justice  Department  continues  to  enforce  the 
decree  and  hasn’t  let  go.  In  fact,  I  think  we  need  to  give  a  lot  of 
credit  to  the  career  people  at  the  Justice  Department  for  their  te¬ 
nacity  and  hard  work  and  all  that,  but  if  I  would  criticize  them  in 
one  area,  it  is  for  hanmng  in  there  too  long.  I  mean,  I  think  we 
have  to  keep  in  mind  the  notion  of  a  lawsuit.  The  notion  of  a  law¬ 
suit  in  Federal  court  ought  to  be  the  Federal  Government  gets  in, 
fixes  a  problem,  and  then  leaves.  We  have  lost  sight  of  that. 

A  final  problem,  I  think,  is  sort  of  democratic  process  problems. 

I  think  it  is  bad,  particularly  given  the  duration  of  these  things, 
for  one  administration  to  be  able  to  bind  successor  administrations 
in  a  consent  decree.  I  think  that  is  the  problem  that  Philadelphia 
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has,  and  Ms.  Abraham  will  be  talking  about  that.  That,  I  think,  is 
unhealthy. 

There  are  also  sort  of  collusive  budgetary  problems.  When  I  went 
around  the  country,  I  noticed  that,  oddly,  while  senior  State  offi¬ 
cials  often  opnosed  continuing  consent  decrees,  the  local  correc¬ 
tional  people  aidn’t  mind  them  so  much,  and  the  reason  for  that 
was  it  was  guaranteeing  their  budget.  That  seems  to  me  to  be  an 
evasion  of  the  democratic  process. 

Well,  then,  quite  briefly,  how  do  we  fix  all  this?  How  do  we  save 
consent  decrees,  while  at  the  same  time  fixing  these  problems,  and 
at  the  same  time  not  infringing  on  the  constitutional  role  of  the 
courts? 

I  i^ess  I  would  begin  by  sa3ring  it  would  be  enormous  progress 
in  this  area  if  the  committee  could  get  the  Justice  Department 
merely  to  agree  that  it  will  adhere  to  the  five  commonsense  guide¬ 
lines  that  Attorney  General  Barr  announced  in  January  of  1992. 

They  are  in  my  testimony  and  they  are  in  his.  I  have  the  originals  < 

right  here.  If  anyone  reaos  those  and  thinks  they  are  controversial, 

I  don’t  think  they  are  being  serious  about  reform  in  this  area.  If 
the  Department  would  agree  to  those  sidelines  and  enforce  them 
internally  seriously,  we  would  come  a  Tong  way.  I  think  legislative 
reform  is  also  appropriate  here,  and  I  will  just  end  by  saying  I  also 
support  most  of  what  is  in  the  STOP  legislation,  witn  tne  few 
tinkerings  that  the  Attorney  General  talked  about. 

Thank  you. 

[The  prepared  statement  of  Mr.  Cappuccio  follows:] 

Prepared  Statement  op  Paul  T.  Cappuccio 

Thank  you,  Mr.  Chairman  and  Members  of  the  Committee,  for  inviting  me  to  tes¬ 
tify  today. 

1  served  as  an  Associate  Deputy  Attorney  General  at  the  Justice  Department 
under  Attorney  General  Barr.  Shortly  after  he  become  Attorney  General,  General 
Barr  offered  State  and  localities  that  were  involved  in  Federal  court  litigation  con¬ 
cerning  the  conditions  in  their  prisons  and  jails  the  opportunity  to  have  the  Depart¬ 
ment  review  their  cases  to  determine  whether  Federal  intervention  should  bo  termi¬ 
nated  or  modified.  A  number  of  States  and  dties  took  General  Barr  up  on  that 
offer — including  the  States  of  Texas  and  Michigan,  and  the  city  of  Philadelphia — 
and  I  was  assigned  the  job  of  assisting  in  that  review. 

In  carrying  out  this  task,  I  had  the  chance  to  see  first  hand  how  prison  conditions 
litigation  is  carried  out  at  the  Federal  level.  I  came  away  from  that  experience  with 
decidedly  mixed  feelings.  On  the  one  hand,  I  could  not  help  but  admire  the  dedica¬ 
tion  and  tenacity  of  the  career  staff  at  the  Civil  Rights  Division  in  doing  what  they  t 

believed  was  right.  On  the  other  hand,  I  came  away  convinced  that  in  several  in¬ 
stances  over  the  last  20  years,  the  Department  of  Justice  had  overreached  in  pursu- 
in{{,  or  continuing  to  pursue,  prison  conditions  lituation,  and  improperly  intruded 
into  the  legitimate  domain  of  the  States  and  localities  to  manage  their  own  correc¬ 
tional  facihties.  ^ 

In  my  testimony  today,  I  would  ILce  to  focus,  very  briefly,  on  just  one  area  of  pris¬ 
on  conditions  liUgatlon  that,  based  on  my  experience,  I  beueve  needs  reform.  Specifi¬ 
cally,  I  would  like  to  focus  the  committee's  attention  on  some  of  the  problems  with 
the  use  of  consent  decrees  in  prison  litigation. 

Of  all  the  things  that  need  fixing,  why  complain  about  consent  decrees?  After  all, 
the  theory  of  the  use  of  consent  decrees  in  institutional  litigation  is  that  they  are 
decidedly  good  things.  Consent  decrees  allow  the  parties  to  agree  to  remedy  an  al¬ 
leged  violation  of  law  without  the  crushing  expense  of  litigation,  and,  when  properly 
u^.  they  allow  the  defendant  institution  to  agree  to  a  remedy  that  it  has  some 
role  in  shaping  and  implementing,  rather  than  be  subjected  to  more  intrusive  court 
orders. 

But  there  is  often  a  difference  between  theory  and  practice.  Based  on  my  experi¬ 
ence,  iu  practice  the  use  of  consent  decrees  in  the  prison  litigation  context  has  often 
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turned  out  to  be  more  burdeneome  for  States  and  localities  than  ftill-blown  litigation 
would  have  been.  Indeed,  just  the  other  day,  I  was  si^aking  with  one  State  official 
who  told  me  that,  based  on  that  State’s  experience  with  a  Justice  Department  con¬ 
sent  decree,  the  State  would  have  been  better  off  if  it  had  fought  uie  lawsuit  in 
court  to  the  end. 


I.  PROBLEMS  WITH  THE  USB  OF  CONSENT  DECREES 

As  I  see  it,  the  problems  that  have  arisen  from  the  use  of  consent  decrees  in  pris¬ 
on  litigation  lie  in  several  different  areas.  These  problems  can,  in  my  view,  be  cor¬ 
rected  oy  a  combination  of  responsible  Executive  Branch  conduct  and  sensible  legis- 

*  lation  that  is  respectful  of  the  constitutional  ftinctions  of  the  Federal  courts. 

(1)  One  problem  with  the  widespread  use  of  consent  decrees  in  this  area  is  that, 
in  practice,  they  give  the  Qovemment  some  incentive  to  pursue  cases  that  it  likely 
could  not  (and  should  not)  win  in  a  ftill-blown  court  proceeding  under  the  govem- 

*  ing  constitutional  standard. 

As  the  committee  is  aware,  over  the  last  several  years,  the  Supreme  Court  has 
clarified  that  the  eighth  amendment  is  not  violate  unless  prison  officials  have 
acted  with  "deliberate  indifference”  to  "the  minima)  civilised  measure  of  life’s  ne¬ 
cessities.”  see  Wilson  v.  Setter,  601  U.S.  294  (1991).  Based  on  my  experience,  some 
of  the  cases  that  the  Government  pursued  and  resolved  by  consent  decree  nay 
well  have  been  cases  in  which  the  Government  could  not  have  established  this  dif¬ 
ficult  standard  in  court. 

The  device  of  the  consent  decree,  however,  allows  the  Government  to  force  the 
States  and  localities  to  agree  to  take  action  in  marginal  or  weak  cases.  The  threat 
of  expensive  and  time-consuming  litigation,  the  unequal  resoim^s  of  Justice  De¬ 
partment  versus  the  States  and  Tocahties,  and  the  possibility  of  drawing  an  activ¬ 
ist  Ju^e  are  too  much  for  most  States  and  cities  to  stand  up  to,  so  they  end  up 
agr^ing  to  consent  decrees  in  some  cases  that  most  likely  do  not  rise  to  the  level 
of  genuine  eighth  amendment  violations. 

Wmle  such  overenforcement  may  be  good  in  some  other  areas,  in  the  context  of 
prison  litigation,  it  has  costly  Implications  for  States’  rights  and  the  rights  of  law 
abiding  citizens. 

(2)  A  second  problem  with  the  use  of  consent  decrees  in  prison  litigation  concerns 
the  scope  of  the  relief  that  may  be  included  in  a  consent  decree.  Under  Supreme 
Court  iurisprudence,  the  parties  to  a  consent  decree  can  agree  to  "broader  relief 
than  the  court  could  have  awarded  alter  a  trim.”  Local  No.  93,  lnt‘1  Ass'n  of  Fire‘ 
fighters  V.  City  of  Cleveland,  478  U.S.  601,  626  (1986).  In  many  consent  decrees 
m  this  area,  me  relief  contained  in  the  decree  goes  well  beyond  either  the  mini¬ 
mum  requirements  of  the  eighth  amendment,  or  even  what  a  Federal  court  could 
have  ordered  after  a  trial  on  the  merits. 

A  number  of  the  decrees  that  I  reviewed  while  at  the  Justice  Department  speci¬ 
fied,  either  by  their  terms  or  throimh  mandatory  implementation  plans,  the  de¬ 
tails  of  all  manners  of  prisoners’  diets,  health  care,  exercise  and  recreation,  and 
the  like.  In  several  instances,  the  particulars  of  what  these  decrees  required 
seemed  (^te  plainly  to  exceed  what  could  reasonably  be  thought  to  be  required 
by  the  eighth  amendment.  Perhaps  even  more  troublesome,  however,  several  of 
these  decrees  imposed  arbitrary  numerical  caps  on  the  number  of  prisoners  that 
the  State  or  locality  could  incarcerate  in  its  facilities  that  were  well  below  the 
level  at  which  the  pMeral  bureau  of  prisons  has  been  successfully  operating. 

Thus,  in  many  instances,  the  burden  on  a  State  or  locality  imposed  by  a  consent 
decree  has  turned  out  to  be  greater  than  what  a  court  could  nave  ordered  after 
fUU  blown  litigation  because  the  terms  of  the  decree  go  beyond  strictly  remedying 
the  constitutional  violation  alleged. 

(3)  A  third,  and  in  my  view  more  serious,  problem  with  the  use  of  consent  decrees 
in  prison  litigation  concerns  their  duration.  In  many  instances,  the  Justice  De¬ 
partment  and  the  courts  have.  In  my  view,  not  known  when  to  let  go.  Instead, 
they  have  maintained  intrusive  supervision  and  micromanagement  of  state  correc¬ 
tional  facilities  well  beyond  the  tune  when  the  State  has  cured  the  underlying 
constitutional  violation. 

The  vast  majority  of  consent  decrees  in  this  area  contain  no  explicit  durational 
limit.  Accordingly,  termination  of  the  decree  is  governed  by  Federal  rule  of  dvU 
procedure  60(b),  which  provides  for  termination  of  a  court  decree  when  the  pur¬ 
poses  of  the  litij^tion  have  been  fully  achieved. 

Termination  under  rule  60(b)  should  be  straight-forward  when  the  underlying 
constitutional  violation  is  remedied  by  an  easily-identifiable,  objective  event  How¬ 
ever,  in  the  prison  litigation  context,  the  detennination  of  when  conditions  cease 
to  be  "cruel  and  unusual”  is  somewhat  more  subjective,  and  this  difficulty  is 
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compounded  by  the  fact  that  the  Ciovemment  often  includes  in  consent  decrees 
somewhat  va^e  and  open-ended  requirements,  such  as  the  provision  of  “ade¬ 
quate”  medical  care  or  "safe’’  conditions.  As  a  result,  in  cost  instances,  the  Federal 
courts  have  not  usually  terminated  prison  consent  decrees  when  thev  should — 
when  the  specific  and  particiilar  constitutional  violation  alleged  in  the  original 
complaint  has  been  remedied. 

As  a  consequence,  it  is  entirely  unsi^rising  to  see  States  and  localities  bound 
up  by  consent  decrees  (and  the  intrusive  court  or  government  supervision  they  en¬ 
tail)  for  longer  than  a  decade,  and  well  past  the  point  that  a  reasonable  person 
would  conclude  that  there  was  any  genuine  ongoing  eighth  amendment  violation. 

Thus,  for  example,  Michigan  has  lived  iinder  a  consent  decree  with  the  Justice  • 
Department  for  over  11  years,  and  Texas  has  lived  under  some  form  of  negotiated 
decree  even  longer.  And  based  on  the  review  that  I  was  involved  in.  I  do  not  be¬ 
lieve  that  either  State  was  currently  in  violation  of  the  eighth  amendment  on  sys¬ 
tem-wide  basis,  or  even  close  to  that  line. 

(4)  A  fourth,  and  perhaps  the  moat  serious,  problem  with  the  use  of  consent  de¬ 
crees  in  this  area  relates  to  the  inappropriate  ceding  of  State  and  local  govern¬ 
ment  power.  Precisely  because  of  the  uncertain  and  nearly  perpetual  duration  of 
many  of  these  consent  decrees,  the  effect  of  pressur^  (or  even  allowing)  State 
or  local  officials  to  enter  into  a  consent  decree  governing  the  management  and  op¬ 
eration  of  their  correctional  facilities  is  to  cede  for  the  indefinite  mture  a  signin- 
cant  aspect  of  local  governmental  power  to  the  Federal  (jovemment,  the  courts, 
and/or  even  to  private  plaintiffs. 

This  strikes  me  as  decidedly  unhealthy  in  a  couple  different  respects:  First,  the 
practical  consequence  of  the  use  of  consent  decrees  in  this  area  is  that  one  admin¬ 
istration  of  a  State  of  local  government  can  bind  successor  administrations  to  rem¬ 
edies  (and  expenses)  that  go  beyond  the  minimum  that  the  Constitution  requires. 

That  necessarily  infringes  upon  the  essence  of  local  democracy  the  right  of  the 
voters  to  change  their  minds  and  elect  officials  who  will  do  things  differently.  Sec¬ 
ond,  consent  decrees  can  encoura^  semi-collusive  arrangements  between  the 
plaintiffs  and  those  correctional  oracials  who  (understandably)  want  a  larger 
share  of  the  State’s  budget.  By  agreeing,  in  near  perpetuity,  to  specific  and  de¬ 
tailed  reouirements  in  a  consent  decree,  corrections  ontcials  can  ensure  that  the 
State  will  fund  their  agency  fully  for  the  foreseeable  future.  Such  arrangements 
evade  the  democratic  budgetary  process. 

II.  COMMON  SENSE  REFORMS 

In  my  view,  these  problems  with  consent  decrees  are  serious  and  must  be  ad¬ 
dressed.  But  to  say  that  there  are  problems  with  consent  decrees  in  this  area  is  not 
to  sa^  that  their  use  should  be  (or  even  could  be)  prohibited  altogether.  Rather,  in 
my  view,  there  are  some  obvious  and  common  sense  reforms  that  can  and  should 
be  implemented  in  this  area  that  would  allow  all  involved  to  eqjoy  the  benefits  of 
consent  decrees  without  much  of  their  current  pitfalls. 

(1)  Many  of  the  problems  with  consent  decrees  can  be  avoided  by  re^nsible  Ex¬ 
ecutive  Branch  conduct.  Shortly  after  becoming  Attorney  Generm,  (toneral  Barr 
announced  new  guidelines  to  govern  the  Justice  Department's  participation  in 
prison  conditions  litigation.  Those  five  simple  guidelines  were:  ^ 

(a)  The  Department  should  not  initiate  or  intervene  in  prison  litigation — 
including  by  entering  into  a  consent  decree — unless  necessary  to  a  specific 
deprivation  of  a  prisoner’s  basic  human  needs,  i.e.,  unless  necessary  to  rem¬ 
edy  a  genuine  eighth  amendment  violation. 

(b)  Im  resolviiw  prison  litigation— hy  consent  decree  or  otherwise — ^the  De-  * 

partment  should  seek  to  remedy  the  constitutional  violation,  but  should  not 

seek  to  impe^  on  the  States  or  localities  additional  burdens  not  required 
by  the  Constitution  or  other  applicable  Federal  law. 

(c)  Where  an  existing  consent  decree  or  other  judicial  order  remains  in 
effect,  the  Department  should  consider  supporting  a  State’s  or  locality’s  re- 

auest  to  modify  the  decree  to  the  extent  necessa^  to  remove  restraints  on 
tie  State  or  locality  not  required  by  the  Constitution. 

(d)  The  Department  should  not  encourage  continuing  court  supervision  of 
State  prisons  or  local  jails,  either  directly  or  by  a  special  master,  unless 
such  supervision  is  plainly  required  as  a  last  resort  to  remedy  a  continuing 
constitutional  violation. 

(e)  And  finally,  as  soon  as  a  State  or  localify  had  remedied  past  constitu¬ 
tional  violations  (and  there  is  no  spe^c  indication  that  the  State  or  local¬ 
ity  will  revert  to  such  unlawful  practices) ,  the  Department  should  support 
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termination  in  a  timely  manner  of  all  litigation  and  consent  decrees  that 
limit  the  ability  of  the  State  or  locality  to  run  its  own  prisons  and  Jails. 

If  these  6  common  sense,  and  I  believe  iincontroversial,  guidelines  were  strictly 
adhered  to  by  the  Department,  many  of  the  evils  associate  with  prison  litigation 
and  consent  decrees  in  which  the  United  States  is  a  pcurty  would  be  substantially 
alleviated.  Of  course,  such  reforms  would  not  necessarily  cure  the  problems  witn 
consent  decrees  resolving  prison  litigation  initiated  and  controlled  by  private 
plaintiffs. 

{2}  Legislative  reform  is  also  called  for  in  this  area,  indeed,  in  my  view,  three  dif¬ 
ferent  types  of  legislative  reform  are  worth  considering  in  more  depth: 

(a)  First,  I  see  no  reason  why  the  Congress  should  not  impose  some  pre¬ 
sumption  of  a  durational  limit  on  prison  condition  consent  decrees  that  are 
enforceable  in  the  Federal  courts.  It  seems  to  me  entirely  justified  to  put 
a  limit  on  the  duration  of  relief  (provided,  however,  that  tne  consent  decree 
can  be  extended  if  the  constitutional  violation  has  not  been  substantially 
remedied);  or,  at  a  minimum,  to  require  the  courts  to  consider  periodically 
over  the  life  of  a  decree  whether  partial  or  full  termination  is  warranted 
under  rule  60(b). 


(b)  Second,  I  believe  that  it  would  be  entirely  appropriate  for  the  Con¬ 
gress  to  specify  that,  in  approving  consent  decrees,  a  Federal  court  must 
aetermine  that  the  relief  contained  in  the  decree  is  narrowly  tailored  to 
remedy  the  constitutional  (or  other  Federal)  violation  alleged,  and  does  not 
contain  broader  requirements  that  unnecessarily  intrude  upon  the  leriti- 
mate  governmental  functions  of  States  and  localities.  In  my  view,  su^  a 
provision  would  present  no  serious  separation  of  powers  concerns,  provided 
it  was  carefully  crafted,  because  it  would  not  in  any  way  prevent  a  Federal 
court  from  doing  what  was  necessary  to  remedy  a  genuine  constitutional 
violation.  Indeed,  such  a  provision  would  not  be  different  in  kind  fhim  the 
requirement  in  the  Tunney  Act  that  requires  a  Federal  court  to  determine 
that  a  consent  decree  is  in  the  public  interest  before  approving  it. 

(c)  Finally,  the  Congress  may  want  to  consider  reamrming  and  making 
more  ei^hat  what  I  believe  the  law  already  requires — that  as  soon  a  State 
or  locality  can  demonstrate  to  a  Federal  court  that  it  has  remedied  the  con¬ 
stitutional  violation  alleged  in  the  underlying  complaint,  and  there  is  no 
imminent  risk  of  that  violation  recurring,  a  consent  decree  should  be  termi¬ 
nated.  That  is  so  even  if  the  consent  decree  contains  additional  provisions 
that  may  go  beyond  what  the  Constitution  requires.  A  Federal  court  cannot 
enforce  a  decree  when  the  underlying  Federal  violation  has  been  fUlly  rem¬ 
edied,  and  the  parties  have  no  rignt  to  attempt  to  confer  upon  the  court  the 
jurisdiction  to  enforce  their  own  agreement  with  the  contempt  power  of  the 
court. 


*  *  •  *  « 

All  of  these  reforms  can  be  accomplished  without  intruding  on  the  responsibility 
of  the  federal  courts  to  remedy  constitutional  violations.  In  this  regard,  1  note  that 
the  draft  bill  that  Uie  committee  staff  sent  to  me  addresses  a  number  of  these  re¬ 
forms.  Although  the  language  of  the  bill  m^  need  some  tinkering  both  to  be  effec¬ 
tive  and  to  ensure  an  appropriate  respect  for  the  coiirts,  it  seems  to  me  that  the 
committee  is  headed  in  the  right  direction. 

Senator  Abraham.  Thank  you  very  much. 

Mr.  Dilulio? 

STATEMENT  OF  JOHN  J.  DilULIO,  JR. 

Mr.  DiIulio.  Thank  you,  Mr.  Chairman.  With  your  permission, 
I  would  like  to  just  summarize  portions  of  my  11-page  written  tes¬ 
timony. 

Senator  Abraham.  Please,  and  we  will  submit  your  full  testi¬ 
mony  for  the  record. 

Mr.  DiIulio.  Thank  you. 

Make  no  mistake,  revolving-door  Justice  is  a  reality.  The  facts 
and  the  figures  on  the  public  record  support  the  American  public's 
crime  fears.  The  testimony  you  will  hear  today  from  Ms.  Finnegan, 
the  testimony  you  heard  earlier  from  Senator  Hutchison,  and  the 
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testimony  that  could  be  given  by  literally  millions  of  crime  victims 
and  their  families,  including  my  own,  is  not  merely  anecdotal,  as 
is  sometimes  claimed.  Nor  are  these  tales  of  criminals  who  are  re¬ 
leased  from  custody  and  who  maim  and  kill  merely  sensational. 
Rather,  as  I  will  attempt  to  show  very  briefly,  they  are  reflective 
of  the  systemic  realities  of  revolving-door  justice  in  America  today. 

Let’s  take  a  look  at  just  some  of  the  hard  facts,  just  the  tip  of 
this  iceberg.  In  1992,  there  were  over  10  million  violent  crimes 
committed  in  America,  but  only  about  641,000  of  these  violent 
crimes  led  to  arrests,  barely  165,000  to  convictions,  and  only  about 
100,000  to  prison  sentences  which,  on  average,  would  end  before 
the  criminal  served  even  half  his  sentence  behind  bars. 

Indeed,  fully  60  percent  of  convicted  criminals  with  one  violent 
felony  conviction,  46  percent  with  two,  and  41  percent  with  three 
are  not  even  sentenced  to  prison.  Even  those  convicted  of  homicide 
and  released  from  prison  in  1992  had  served,  on  average,  only 
about  6  years  on  sentences  of  al>out  12.6  years.  Of  the  4.9  million 
persons  under  correctional  supeivision  in  America  in  1993,  about 
72  percent  were  not  incarcerated. 

\^at  I  would  like  to  stress  here  and  beg  for  understanding  is 
that  while  some  prisons  may  indeed  be  overcrowded,  and  while 
overcrowding  may  create  in  some  conditions  a  need  for  judicial  ac¬ 
tion,  the  Nation’s  streets  are  now  overloaded  with  serious  convicted 
criminals  who  are  out  on  probation  and  parole.  This  is  not  a  myth. 
This  is  a  reality. 

In  1991,  for  example,  recent  research  shows  that  of  those  persons 
convicted  of  a  violent  crime  and  presently  under  correctional  super¬ 
vision,  372,000  were  in  prison  while  nearly  600,000  violent  con¬ 
victed  criminals  were  out  at  that  point  on  probation  or  parole. 
What  happens  on  probation  or  parole?  We  all  know  the  statistics 
about  33-percent  recidivism  rat^,  about  only  a  fifth  of  probation 
violators  who  are  ever  sentenced  to  jail  for  their  failure  to  complv. 
We  know  about  over  90  percent  of  all  convicted  criminals  who  do 
go  to  prison  get  paroled  aher  serving  only  36  to  40  percent  of  their 
sentenced  time  behind  bars. 

Nearly  a  third  of  parolees  who  are  in  prison  for  a  violent  crime 
and  nearly  a  fifth  who  are  in  prison  tor  a  property  crime  are 
rearrested  within  3  years  for  a  violent  crime.  Too  of^n,  that  violent 
crime  is  murder.  Of  death  row  prisoners  in  1993,  68  percent  had 
a  histoiy  of  felony  convictions,  including  9  percent  with  at  least  one 
previous  homicide  conviction.  Moreover,  42  percent  were  in  cus¬ 
tody,  mostly  on  parole,  at  the  time  they  murdered. 

Indeed,  ongoing  research  reveals  that  up  to  a  third  of  those  con¬ 
victed  of  murder  over  the  last  many  years  were  in  custody  on  pro¬ 
bation,  parole,  pretrial  release,  at  Uie  very  time  they  did  the  mur¬ 
der  or  murders  for  which  they  were  convicted.  For  example,  be¬ 
tween  1990  and  1993,  Virginia  convicted  some  1,411  persons  of 
murder,  33.6  percent  of  whom  had  an  active  leg^  status  at  the 
time  they  did  the  crime.  Likewise,  between  1987  and  1991.  pris¬ 
oners  released  early  from  Florida’s  prisons  committed  well  over 
16,000  crimes,  including  346  murders.  Indeed,  about  a  third  of  all 
violent  crime  is  committed  by  persons  who  are  technically  in  cus¬ 
tody  when  they  find  their  latest  victims. 
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Once  and  for  all,  let  us  lay  to  rest  the  fatally  false  notion  that 
most  prisoners  are  mere  drug  offenders  or  technical  parole  viola¬ 
tors.  Based  on  a  scientific  survey  representing  711,000  State  pris¬ 
oners  in  1991,  the  U.S.  Bureau  of  Justice  Statistics  found  that  nilly 
94  percent  of  State  prisoners  were  violent  or  repeat  criminals.  This 
same  analysis,  by  the  way,  has  been  run  with  data  representing 
three  previous  data  sets  stretching  back  to  the  1970’s.  In  every 
case,  tne  figure  was  90  percent  or  more. 

Studies  I  have  done  with  Harvard  economist  Ann  Piehl  likewise 
document  that  in  the  year  prior  to  their  incarceration.  State  pris¬ 
oners  commit  an  average  or  a  dozen  serious  crimes,  excluding  all 
drug  crimes.  Likewise,  a  recent  National  Bureau  of  Economic  Re¬ 
search  study  reported  that  incarcerating  each  State  prisoner  re¬ 
duces  the  number  of  crimes  by  approximately  13  a  year,  and  a  re- 
-  cent  analysis  published  in  the  Journal  of  Quantitative  Criminology, 
which  is  good  for  insomnia,  I  suppose,  suggests  that  prisoners  com¬ 
mit  between  17  and  21  indexed  crimes  a  year  when  they  are  on  the 
loose. 

Parolees  do  not  return  to  prison  for  nothing.  This  is  a  popular 
myth,  a  myth  that  has  been  promulgated  especially  with  regard  to 
the  increase  in  the  California  prison  population,  the  Nations  larg¬ 
est,  over  the  last  5  or  6  years. 

In  three  separate  blue-ribbon  commission  reports  in  California,  it 
was  asserted  that  the  main  factor  fueling  the  growth  of  that  State’s 
prison  population  was  the  return  to  prison  of  mere  technical  parole 
violators.  That,  we  now  know  from  recent  research,  is  totally  and 
demonstrably  false. 

In  California,  in  1991,  some  84,194  persons  were  admitted  to 
prison,  but  only  3,116  of  them,  3.7  percent  of  total  admissions, 
were  technical  parole  violators.  The  other  42,834  parole  violators, 
representing  61  percent  of  total  admissions  and  96  percent  of  all 
parole  violator  admissions,  had  been  convicted  of  thousands  upon 
thousands  of  new  crimes,  including  255  newly  convicted  of  murder. 
In  sum,  Mr.  Chairman,  it  is  absolutely  and  abundantly  clear  from 
all  the  empirical  data  on  this  subject,  from  all  the  real  studies  and 
research,  tnat  America  does  have  a  world-class  problem  of  revolv- 
inff-door  justice. 

I  have  no  comparative  advantage  here  in  discussini'  the  constitu¬ 
tional  or  legal  issues  involved  with  the  STOP  provisions.  I  am  not 
a  lawyer;  I  do  not  want  to  be,  I  do  not  pretend  to  be.  But  I  would 
urge  this  Conmss  to  avoid  getting  lost  in  what  most  Americans, 
I  think,  would  consider  to  be  rather  empty  le^^alisms  on  this  sub¬ 
ject,  especially  with  regard  to  such  issues  as  prison  crowding. 

As  I  summarize  on  pages  9  and  10  and  11, 1  believe,  of  my  writ¬ 
ten  testimony,  as  all  the  best  studies  indicate,  and  I  cite  several 
there,  such  inmate  housing  practices  as  double-celling  and  open- 
bay  dormitories  are  neither  constitutionally  impermissible  nor 
automatically  dangerous  to  institutional  order  and  well-being. 

In  conclusion,  the  rise  of  judicial  intervention  has  had  precisely 
the  adverse  public  safety  and  other  consequences  detailed  by  the 
National  District  Attorneys  Association,  lamented  by  legions  of 
local  police,  and  testified  to  by  countless  crime  victims. 

The  responsibility  to  act  on  this  stretches,  obviously,  to  both  ends 
of  Pennsylvania  Avenue.  At  a  recent  White  House  dinner  I  at- 
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tended,  President  Clinton  participated  in  a  3-hour  discussion  of 
crime  and  violence  in  America.  It  is  clear  that  both  President  Clin¬ 
ton  and  leaders  in  this  Congress  care  deeply  about  America’s  crime 
problem  and  are  concerned  about  the  demographic  time  bombs  that 
are  waiting  to  go  off  in  just  a  few  years. 

What  remains  unsettled,  however,  is  whether  our  institutions, 
beginning  with  this  Congress,  can  work  to  protect  decent,  law-abid¬ 
ing  citizens  from  violent  and  repeat  criminals  released  early  be¬ 
cause  of  prison  caps.  With  these  hearing,  Mr.  Chairman,  I  am 
heartened  that  that  might  happen,  and  I  thank  you  for  inviting  me 
to  testify. 

[The  prepared  statement  of  Mr.  Dilulio  follows:] 

Prepared  Statement  of  John  J.  DiIulio,  Jr. 

These  Senate  hearing  on  crime  coiild  prove  to  be  among  the  most  important  that 
Confirm  has  ever  hela.  If  Congress  acte  wisely,  it  can  help  to  end  the  insanity  of 
revolving-door  justice  in  America.  Moreover,  it  can  help  to  restore  public  trust  and 
confidence  in  Uie  criminal-justice  qrstem,  and,  in  turn,  in  the  moral  authority  of 
government  itself.  At  stake  in  your  delib^tions  is  not  only  the  fate  of  proposals 
to  reinforce  or  revise  provisions  of  the  1994  federal  crime  bill.  At  stake  is  the  very 
capacity  of  our  representative  institutions  to  honor  the  will  of  a  persistent  popular 
majority  of  the  American  people,  a  mmority  that  encompasses  Americans  of  every 
race  and  region,  and  of  every  aemompnic  description  ana  socio-economic  status. 

1  believe  tl>at  your  deliberations  should  be  guided  by  three  sets  of  principles. 

First,  America  does  have  a  deep,  documentable,  and  morally  disastrous -problem 
of  crime  without  punishment. 

Second,  the  problem  of  revolving-door  justice  is  due  largely  to  the  influence  over 
the  criminal-justice  system  exerci^  by  activist  judges,  as  well  as  by  the  dispropor¬ 
tionate  influence  over  criminal-iustice  poli^  exertM  by  those  who  insist  (and,  in 
some  cases,  have  insisted  for  decades)  that  many  or  most  incarcerated  criminals 
should  be  released  from  ctistody  or  placed  on  probation  or  parole. 

Third,  this  Con|[ress  does  have  the  constitutional  writ,  the  moral  responsibili^, 
and  the  policymalung  capacity  with  which  to  be^  to  set  America’s  criminal-justice 
system  straight,  enhancing  public  safety  while  mistering  public  confidence  in  our 
political  process. 


THE  REALITY  OF  REVOLVINO-DOOR  JUSTICE 

Revolvii^-door  justice  is  a  reality.  The  facta  and  figures  support  the  American 
public’s  crime  fears.  Ms.  Finnegan’s  testimony  here  today,  the  testimony  offered  in 
the  House  last  Februc^  by  the  father  of  slain  Philadelphia  police  officer  Daniel 
Boyle,  indeed,  the  testimony  that  could  be  given  by  literally  inillions  of  crime  vic¬ 
tims  and  their  families,  including  mv  own,  is  not  merely  anecdotal.  Nor  are  the  tales 
of  released  criminals  who  maim  and  kill  merely  sensational.  Rather,  they  are  reflec¬ 
tive  of  the  systemic  realities  of  revolving-door  justice  in  America  today. 

Earlier  this  year,  the  U.S.  Bureau  of  Justice  Statistics  (BJS)  reload  what  is  the 
first  fiilly  reliaole  data  set  on  criminal  victimisation  in  America  in  a  riven  calendar 
vear.  The  product  of  BJS’s  outstanding  10-year  effort  to  perfect  its  National  Crime 
Victimizahon  Survey  (NCVS),  the  data  revealed  that  in  1993  Americans  suffered 
some  43.6  million  criminal  victimisations,  11  million  of  them  violent  crimes.  Thus, 
fu^  a  quarter  of  all  crimes  committed  in  America  in  1993  were  violent  crimes. 

Ciiven  that  American  citizens  are  now  suffering  well  over  10  million  violent  crimes 
each  year,  how  many  predators  really  do  go  to  prison  for  violent  crimes,  how  long 
do  they  actually  remam  behind  bars,  and  what  is  their  complete  criminal  profile? 

In  1992  about  3.3  million  violent  crimes  were  reported  to  the  police.  About 
641,000  led  to  arrests,  barely  166,000  to  convictions  (over  90  percent  of  them  the 
result  of  plea  bargains),  and  onlv  100,000  or  so  to  prison  sentences,  which  on  aver¬ 
age  endea  before  the  convict  had  eerv^  even  half  his  time  behind  bare.  Indeed  BJS 
data  show  that  fiiUy  60  percent  of  convicted  criminals  with  one  violent  felony  convic¬ 
tion  offense,  46  percent  with  two  felony  conviction  ofifenses,  and  41  percent  with 
three  felony  conviction  offenses  are  not  sentenced  to  prison.  Even  those  convicted 
of  homicide  and  released  from  prison  in  1992  had  servM,  on  average,  only  6.9  years 
on  sentences  of  12.4  years. 
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And  of  the  4.9  million  persons  under  correctional  supervision  in  America  in  1993, 
about  72  percent  were  not  incarcerated.  Between  1980  and  1992  the  nation's  incar* 
ceration  rate  per  100,000  residents  increased  fix>m  139  to  344.  But  over  the  same 
period  the  number  of  persona  sent  to  prison  per  1,000  crimes  increased  from  128 
to  only  148. 

Likewise,  from  1980  to  1993  the  nation’s  prison  population  increased  by  184  per* 
cent  but  its  parole  pwulation  increased  by  206  percent.  A  recent  study  b^  Professor 
Joan  Petersuia  of  U.C.  at  Irvine,  formerly  research  director  of  RAND’s  criminal  jus¬ 
tice  pn^ram,  found  that  in  1991  of  those  persons  convicted  of  a  violent  crime  and 
presently  under  correctional  supervision,  372,000  were  in  prison  while  nearly 
600,000  were  on  probation  or  parole. 

Revolving-door  Justice  in  corrections  bedns  with  revolving-door  Justice  at  the  time 
of  arrest  In  1992,  63  percent  of  the  61,000  felony  defendants  in  the  nation’s  76  larg¬ 
est  counties  were  released  before  trial.  Among  the  released  defendants.  27  percent 
had  one  or  more  prior  felony  convictions.  About  a  third  of  those  released  were 
rearrested  on  a  new  charge,  failed  to  appear  in  court  as  scheduled,  or  committed 
some  other  violation  that  resulted  in  the  revocation  of  their  pretrial  release. 

Within  three  years  of  sentencing,  nearly  half  of  all  probationers  are  convicted  of 
a  new  crime  or  abscond.  Among  probationers  with  new  felony  arrests,  64  percent 
are  arrested  once,  24  percent  are  arrested  twice,  and  22  percent  are  aiiested  three 
times  or  more. 

The  popular  belief  that  the  nation’s  4  million  community-based  convicted  crimi¬ 
nals  can  get  away  with  murder  is  true  both  figuratively  and  literally. 

As  a  recent  article  in  Scitnce  by  Dr.  Patrick  Langan  revealed,  about  90  percent 
of  probationers  are  required  to  do  one  or  more  things  as  a  condition  of  their  commu¬ 
nity-based  status — pay  restitution  to  victims,  stay  under  house  arrest,  perform  com¬ 
munity  service,  partiapate  in  substance  abuse  counseling,  and  so  on.  But  about  half 
of  them  never  comply  with  the  terms  of  their  sentences,  and  only  a  fifth  of  the  viola¬ 
tors  ever  go  to  Jail  for  failure  to  comply. 

Similarly,  over  90  percent  of  all  convicted  criminals  who  do  go  to  prison  are  pa¬ 
roled  after  serving  only  36  to  40  percent  of  their  sentenced  time  behind  bars.  Nearly 
a  third  of  parolees  who  were  in  prison  for  a  violent  crime,  and  nearly  a  fifth  who 
were  in  prison  for  a  property  crime,  are  rearrested  within  three  years  for  a  violent 
crime. 


Between  1977  and  1993  about  a  third  of  a  million  Americans  were  murdered. 
Over  the  same  period  however,  226  persons  were  executed  for  murder  while  1,789 
persons  convicted  of  murder  had  their  death  sentence  lifted  as  a  result  of 
commutations,  hi^er  court  decisions,  or  other  reasons. 

At  the  end  of  1^3.  some  2,716  persons  were  on  death  row.  Available  criminal  his¬ 
tory  records  reveal  that  68  percent  had  a  history  of  felony  convictions,  including  9 
percent  with  at  least  one  previous  homicide  conviction.  Moreover,  among  death  row 
inmates  whose  legal  status  at  the  time  of  the  capital  offense  was  repoi^,  42  per¬ 
cent  were  "in  custody^  at  the  time  they  murdered.  About  half  of  them  were  on  pa¬ 
role.  The  other  half  were  on  pretrial  release,  probation,  or  had  esc^ed  from  prison. 

In  many  Jurisdictions,  about  a  third  of  those  convicted  of  murder  over  the  last 
many  years  were  *in  custody”  at  the  time  they  did  the  murder  or  murders  for  which 
they  were  convicted.  For  example,  between  1990  and  1993,  Virginia  convicted  1,411 
persons  of  murder,  33.6  percent  of  whom  had  an  active  legal  status  at  the  time  they 
did  the  crime.  More  broadly,  since  1986  in  Virginia,  over  half  of  all  murders,  76  per¬ 
cent  of  all  aggravated  assaults,  and  81  percent  of  all  robberies  have  been  the  work 
of  repeat  oflwders.  The  data  on  other  states  are  much  the  same.  For  exar^le,  be¬ 
tween  1987  and  1991  some  127,000  prisoner's  were  released  early  from  Florida’s 
prisons.  Within  a  few  years  of  their  parole,  they  committed  over  16,000  violent  and 
property  crimes,  includiing  346  murders. 

IndeM,  about  12  percent  of  all  persons  arrested  for  all  violent  crimes  are  out  on 
pretrial  release  for  a  previous  charro,  7  percent  are  on  parole,  and  16  percent  are 
on  probation.  Thus,  about  a  third  of  w  violent  crime  is  committed  by  persons  who 
are  technically  "in  custody”  when  they  find  their  latest  victims. 

In  sum,  we  have  reached  the  point  in  this  countiy  where  the  criminal  penalties 
for  crime  in  general,  and  for  violent  crime  in  particular,  are  neither  swift,  nor  cer¬ 
tain,  nor  severe,  and  where  more  is  invested  in  finding  out  how  many  conWcted  sex 
offenders  get  what  typo  of  ineffective  treatment  behind  bars  than  in  how  many  rape 
victims,  assault  victims,  and  murder  victims  could  be  spared  by  ending  or  at  least 
pumping  the  brakes  on  revolving-door  policies  and  practices. 

And  yet,  despite  all  the  data  I’ve  Just  summarixed,  despite  the  mountains  more 
that  document  the  same  revolving-door  reality,  and  despite  the  public’s  Justifiable 
outrage,  one  continues  to  hear  and  see  reportra  as  fact  tne  fatally  false  notion  that 
most  prisoners  are  *mere”  drug  offenders,  ‘technical”  parole  violators,  and  other  un- 
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fortunate  souls  who  did  little  criminal  harm  to  society  when  they  were  Gree,  and 
would  do  no  harm  to  society  if  they  were  released  from  prison  tomorrow  morning. 

Such  anti-incarceration  notions  are  errant  nonaense  at  best,  and  do  not  merit  the 
academic,  media,  judicial,  and  legislative  attention  that  they  continue  against  all 
reason  and  morality  to  receive. 

Based  on  a  sdentiSc  survey  representing  711,000  state  prisoners  in  1991,  BJS 
found  that  94  percent  of  Btate  prisoner*  were  violent  or  repeat  criminals:  49  per¬ 

cent  were  serving  time  for  a  violent  crime,  62  percent  had  b^n  convicted  of  one  or 
more  violent  crimes  in  the  past,  and  all  but  6  per^nt  had  a  previous  sentence  to 
probation  or  incarceration.  Nearly  a  quar^  of  violent  prisoners  had  victimized 
more  than  one  person,  and  20  percent  had  victimized  a  minor. 

Studies  1  have  done  with  Harvard  economist  Anne  Pieh*  and  published  in  The 
Brookings  Review  document  that,  in  the  year  prior  to  their  incarceration,  state  pris¬ 
oners  commit  an  average  of  a  dozen  serious  crimes,  excludirw  all  drug  crimes.  Like¬ 
wise,  a  recent  study  by  Dr.  Steven  Levitt  of  the  National  Bureau  of  Economic  Re¬ 
search  reported  that  incarcerating  each  prisoner  reduces  the  number  of  crimes  by 
approximately  13  a  year.  And  a  recent  analysis  publi^ed  in  the  Journal  of  Quan- 
titative  Criminology — not  exactly  beach  reading,  hut  quite  relevant  here — suggests 
that  prisoners  commit  between  17  and  21  index  crimes  a  year  when  on  the  loose. 

By  the  same  token,  a  recent  study  of  *^ere”  federal  drug-law  violators  revealed 
that  the  average  quantity  of  drugs  involved  in  their  cases  was  183  pounds  for  co¬ 
caine  trafllckers  and  3.6  tons  for  mar\juana.  In  1991,  only  2  percent  of  those  admit¬ 
ted  to  federal  prisons  were  convicted  of  simple  drug  possession.  In  the  states,  most 
drug-law  violators,  like  most  prisoners  generally,  are  recidivists  who  have  done  a 
mix  of  property  and  other  crimes. 

Likewise,  a  recent  study  by  Professor  Petersilia  examined  the  oft-repeated  claim 
that  the  growth  in  California’s  prison  population  has  been  driven  by  the  return  to 
prison  of  ‘'technical”  parole  violators  who  had  done  no  more  than  failed  to  phone 
their  parole  officer  or  failed  a  urine  test.  She  found  that  in  1991,  66  percent  of  the 
84, 194  persons  admitted  to  California  prisons  were  indeed  parole  violators.  But  only 
3,116  or  them — 3.7  percent  of  total  prison  admissions — were  technical  parole  violu- 
tors.  The  other  42,834  of  them— 61  percent  of  total  admissions,  96  percent  of  all  pa¬ 
role  violator  admissions — were  returned  to  prison  because  they  had  committed  and 
been  convicted  of  thousands  upon  thousands  of  new  crimes,  including  266  newly- 
convicted  of  murder. 

In  sum,  the  Pope  is.  Catholic,  fro^  do  not  have  wings,  and  America  has  a  world- 
class  problem  of  revolving-door  justice. 

COURTS  AND  CRIMINALS 

But  why?  Why  does  this  problem  persist  against  all  public  concern,  all  evidence, 
and  all  laws  intended  to  bring  it  unaer  control?  For  example,  in  the  1970's  and  60’s 
many  states  passed  wave  upon  wave  of  mandatory  sentencing  and  truth-in-sentenc- 
ing-style  reforms.  Yet  by  1988,  most  prisoners  still  served  a  third  or  less  of  their 
time  in  confinement,  and  violent  offenders  were  released  after  serving  43  percent 
of  their  time  behind  bars.  By  1992,  that  number  had  moved  in  the  right  direction — 
up! — but  only  to  48  percent  of  time  sentenced,  time  served.  Why? 

A  huge  part  of  the  answer  concerns  the  role  that  activist  judges,  mainly  but  not 
exclusively  at  the  federal  level,  have  come  to  play  in  America’s  criminal-justice  sys¬ 
tem.  Earher  this  year,  a  Florida  felon  who  haa  13  previous  convictions  for  robberies, 
burglaries,  theft  and  drug  crimes  was  indicted  for  killing  an  aspir^  mtgor-league 

Eitcner  and  father  on  a  West  Palm  beach  street.  Because  of  a  judicial  order  to  re¬ 
eve  "overcrowding”  in  Florida’s  prisons,  the  felon  was  on  his  fourth  so-called  condi¬ 
tional  release  when  he  was  booked  for  the  cold-blooded  murder. 

Since  the  ftrst  filing  of  prison  overcrowding  litigation  on  the  grounds  of  cruel  and 
unusual  punishment  in  1966,  similar  lawsuits  nave  been  brought  in  at  least  47 
states.  Twenty-five  years  later,  1.207  state  correctional  facilitiee  were  under  court 
order  or  consent  decree,  264  of  them  ordered  to  limit  their  populations,  and  hun¬ 
dreds  of  others  under  specific  orders  governing  staffing,  food  services,  recreation, 
counseling  promams,  and  other  matters.  In  its  own  January  1993  prison  project 
"status  report,’’^ the  ACLU  trumpeted  the  overtvhelmiim  success  of  prisoner-ptantiffs 
in  64  out  of  70  msdor  overcrowoing  cases.  By  late  1994  some  39  states  and  300  of 
the  nation’s  largest  jails  operated  under  some  form  of  federal  court  direction.  In¬ 
deed,  the  entire  prison  system  was  under  court  orders  in  nine  states,  and  over¬ 
crowding  litigation  was  pendiiw  in  many  more. 

In  1990  I  edited  a  book  entiUed  Courts,  Corrections,  and  the  Constitution  (Oxford 
University  Press),  which  examined  the  impact  of  court  intervention  on  prisons  and 
jails.  I  believed  then,  and  I  believe  now,  that  some  instances  of  court  intervention 
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are  both  constitutionally  required  and  morally  imperative.  Most  federal  judges  act 
responsibly  to  balance  public  safety,  prisoners’  rights,  and  other  important  public 
values. 

But  in  far,  far  too  many  cases  over  the  last  three  decades,  federal  judges  have 
issued  reckless  orders  that  unduly  jeopardized  public  safety  and  impost  great 
human  and  financial  costs  on  citizens. 

In  December  of  1994,  the  National  District  Attorneys  Association  (NDAA)  passed 
a  resolution  that  took  dead  aim  at  the  undue  influence  exercised  by  judges  wno  im¬ 
pose  prison  caps  that  invite  released  criminals  to  do  murder  and  mayhem  on  the 
streets.  The  NDAA  resolved  that  Tederal  court  orders  in  prison  litigation  often  have 
severe  adverse  effects  on  public  safety,  law  enforcement  and  locu  criminal  justice 
systems.”  Last  February,  the  House  strengthened  relevant  provisions  of  the  1994 
federal  crime  bill  by  adopting  Title  III  of  the  Violent  Criminal  Incarceration  Act. 

The  Stop  Turning  Out  Prisoners  or  STOP  provision  cuts  to  the  heart  of  what’s 
wrong  here  by  malung  prison  caps  a  remedy  of  last  resort.  In  essence,  STOP  would 
stop  iMeral  judges  from  issuing  sweeping  oraers,  as  they  do  now.  and  releasing  dan¬ 
gerous  criminals  without  ruling  on  constitutional  claims  or  holding  a  trial  on  the 
all^ations. 

Those  who  opposed  the  kindred  provision  of  the  1994  crime  bill,  and  who  are  rai¬ 
ling  now  to  stop  STOP,  would  like  us  to  accept  the  entirely  disingenuous  argument 
that  the  judges  in  question  aren’t  imposing  anything  on  anyone.  They  attempt  to 
hide  behind  the  fact  that  many  such  court  interventions  occur  via  so-called  consent 
decrees,  which  are  signed  by  mayors  or  other  duly-elected  public  officials. 

But  the  process  by  which  activist  federal  judges  have  gained  control  of  substantial 
portions  or  the  nation’s  justice  system  is  hardly  the  disinterested,  thorougb^  apoliti¬ 
cal,  arms-length,  judicially-tempered  process  conjured  up  by  the  anti-STOP  coali¬ 
tion.  Government  oy  federm  content  decree  is  not  government  with  the  content  of  the 
governed.  Anyone  who  doubts  this  should  take  a  look  at  recent  books  and  articles 
on  the  subject,  most  pointedly  the  essay  in  the  Summer  1996  issue  of  Policy  Review 
by  Philadelphia  Assistant  District  Attorney  Sarah  Vandenbraak. 

Better  still,  they  should  read  Fedemlitt  Paper  No.  78,  wherein  Alexander  Hamil¬ 
ton  tried  to  assuage  the  fears  of  those  earl^  Americans  who  worried  about  an  impe¬ 
rial  federal  judiciary.  The  judiciary,  promised  Hamilton,  would  have  “no  influence 
over  either  the  sword  or  the  purse,”  and  could  “take  no  active  resolution  whatso¬ 
ever.”  If  Hamilton  could  return  to  Philadelphia  today  and  talk  to  Mayor  Rendell, 
District  Attorney  Abraham,  or  other  dty  ofncials  who  for  years  have  b^n  battling 
the  jail  cap  imposed  by  Federal  District  Court  Judge  Norma  Shapiro,  he  would  have 
to  concede  that  the  Anti-Federalists  were  only  too  right  to  worn.  Likewise,  Senator 
Hutchison  and  others  who  have  witnessed  Federal  District  Court  Judge  William 
Justice’s  control  of  the  Texas  prison  system  know  that  judges  in  these  cases  have 
gone  way  beyond  remedying  specific,  documentable  violations  and  exercised  enor¬ 
mous  influence  over  both  priron  populations  and  public  exj^nditures.  In  Texas, 
since  1980  the  prison  population  has  about  doubled,  out  inflation-adjusted  per  pris¬ 
oner  spending  has  increased  ten-fold.  As  a  result  of  court  orders  and  consent  de¬ 
crees,”  in  man^  states  today  half  or  more  of  every  prison  dollar  goes  to  prisoner 
services,  amenities,  and  things  other  than  security  basics. 

The  anti-STOP  coalition  would  like  nothing  better  than  to  have  this  Congress 
focus  on  side  issues  and  get  lost  in  empty  le^disms.  And  from  prison  crowding  to 
parole,  the  anti-STOP  ooiuition  would  like  this  Congress  to  believe  that  the  plural 
of  anecdote  is  data.  But  it  is  not  'The  empirical  eridence  on  the  relationship  be¬ 
tween  prison  population  densities  and  levels  of  violence  and  other  problems  behind 
bars  is  ambiguous  or  non-existent  To  cite  just  four  examples; 

1.  A  1986  BJS  study  of  over  180,000  housing  units  at  694  state  prisons  found  that 
the  most  crowded  prisons  had  a  rate  of  homicide  lower  than  that  of  less  crowded 
prisons,  and  concluded  that  there  was  no  clear  evidence  that  crowding  levels  were 
directly  related  to  the  incidence  of  homicide,  assault,  or  m^or  disorders.  <C.  Innes, 
Population  Density  in  State  Prisons  (BJS,  liecember  1936) 

2.  A  1989  survey  of  the  empirical  literature  on  prison  crowding  concluded  that, 
“despite  familiar  claims  that  crowded  prisons  have  produced  dramatic  increases 
in  prison  violence,  illness,  and  hostilit;^,  modem  research  has  failed  to  establish 
any  conclusive  link  between  current  prison  spatial  and  social  densities  and  these 

Sroblems.”  (J.  Bleich,  The  Politics  of  Ihison  (^wding,  CA  Law  Review,  79,  1989) 

.  A  19^  review  of  the  empirical  literature  on  crowmng  and  other  “pains  of  im- 
pri8onment”->produced,  incidental^,  by  scholars  whose  other  work  some  STOP 
opponents  have  cited  in  support  of  prisoner  rehabilitation  programs — flatlv  chal¬ 
lenged  “the  validity  of  the  view  that  imprisonment  is  universally  painful,”  and 
adaed  that  from  “a  physical  health  standpoint,  inmates  appear  more  nealthy  than 
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their  community  counterparte."  (J.  Bonta  and  P.  Genreau,  Reexamining  the  Cruel 
and  Unusual  Punishment  of  Prison  Life,  Law  and  Human  Behavior,  14,  1990} 

4.  An  exhaustive  1994  review  of  the  empirical  literature  on  crowding,  one  that  re¬ 
vised  the  author’s  own  much-cited  1985  research  on  the  subject,  concluded  plainly 
as  foUows:  "Despite  the  prevailing  sentiments  about  the  harmful  effects  of  crowd¬ 
ing,  there  is  little  consistent  evidence  supporting  the  contention  that  short-  or 
long-term  impairment  of  inmates  is  attributable  to  prison  density.’*  (G.  Gaes,  Pris¬ 
on  Crowding  Reexamined,  'The  Fbrison  Journal,  74,  wptember  19^). 

Such  inmate  housing  practices  as  double-celling  and  open-bay  dormitories  are  nei¬ 
ther  constitutionally  unpermissible  nor  automatically  dangerous  to  institutional 
order  and  well-being.  Inratutional  leadership  and  management  are  among  the  cru¬ 
cial  intervening  vambles  that  determine  how,  if  at  all,  crowding  affects  conditions. 
But  too  many  judges  have  totally  ignored  the  empirical  evidence  and  used  false, 
unproven,  and  unprovable  arguments  about  crowding  to  justify  sweeping  interven¬ 
tions. 


CONGRESS  IS  CONSrmmONALLY  RESPONSIBLE 

In  conclusion,  the  rise  of  judicial  intervention  has  had  predselv  the  adverse  public 
safety  and  other  consequences  detailed  by  the  NDAA,  lamented  by  legions  or  local 
police,  and  testified  to  by  countless  crime  victims. 

I  am  not  a  lawyer,  and  I  do  not  want  or  pretend  to  be.  Nor  do  I  specialize  in  con¬ 
stitutional  theory  or  such  t^cs  as  consent  decree  draftsmanship  or  prisoners’ 
rights.  But  I  fail  to  see  how  ffTOP  would  prevent  an^  real  violation  of  federal  law 
or  any  unconstitutional  deprivation  suffered  by  a  parncular  prisoner  in  a  particular 
place  at  a  particular  time  mtm  being  addressed  as  necessaiy  by  federal  judges. 

I  will  readily  concede,  however,  that  like  most  Americans  1  place  victims’  rights 
ahead  of  prisoners’  rights,  and  public  safety  concerns  ahead  of  legal  abstractions. 

I  remain,  oy  turns,  amazed  and  appalled  at  how  so  seemingly  simple  and  straight¬ 
forward  an  exerdse  of  democratic  — anti-crime  laws  pas^  by  duly-elected  offi¬ 
cials — can  be  weakened  or  gutted  time  and  again  by  irresponsible  judges  and  a  well- 
organized  and  influential  band  of  policy  elites  who  dismiss  public  concerns  about  re¬ 
volving-door  justice  as  reactionary. 

But  as  I  have  attempted  to  show,  the  public’s  concerns  are  rational,  not  reaction¬ 
ary.  This  debate  is  not  about  "get-tough”  politics.  It’s  not  about  "judge-bashing.”  It’s 
about  the  moral  and  constitutional  responsibility  of  Congress  to  respond  to  the  will 
of  a  persistent  popular  m^ority,  and  to  check  and  balance  federal  courts  that  trifle 
with  public  safety  and  drain  the  public  purse. 

As  the  late  great  Princeton  constitutional  law  scholar  Edward  Corwin  argued,  the 
Congress  and  the  Congress  alone  vests  judicial  power  in  "such  inferior  Courts”  as 
it  "may  from  time  to  time  ordain  and  establish.”  The  explicit  language  of  Article  III, 

Section  2  of  the  Constitution  ftimishes  Congress  with  more  than  enough  authority 
to  enact  STOP  and  STOP-like  provisions  into  federal  law. 

But  while  Congress  should  not  duck  its  responsibility  to  act,  neither  can  it  act 
alone. 

At  a  White  House  dinner  I  recently  attended.  President  Clinton  participated  in 
a  three-hour  discussion  of  crime  and  violence  in  America.  It’s  clear  that  both  Presi¬ 
dent  Clinton  and  many  leaders  of  both  parties  in  Congress  care  deeply  about  Ameri¬ 
ca’s  crime  problem,  and  are  concerned  about  the  demographic  crime  bombs  that  are  * 

set  to  explode  in  only  a  few  years. 

What  remains  \mclear,  however,  is  whether  our  representative  political  institu¬ 
tions,  bemnning  with  this  Congress,  can  work  to  protect  decent,  law-abiding  citizens 
from  violent  and  repeat  felons. 

In  1993  and  1994,  only  one  public  institution  received  lower  ratings  from  the  pub-  * 

lie  than  did  the  Congress  itself,  namely,  the  criminal-justice  system.  By  passiog 
STOP  without  any  miyor  changes,  and  by  passing  other  measures  that  hdp  to  lock 
the  revolving-door,  this  Congress  can  b^n  to  save'  innocent  lives  and  rehabilitate 
public  trust  In  government 

I  thank  you  tor  inviting  me  to  testify. 

Senator  Abraham.  Thank  you  very  much. 

District  Attorney  Abraham,  I  have  iust  been  informed  that  an¬ 
other  vote  has  started,  and  in  that  there  are  no  other  members 
here,  what  I  would  like  to  ask  somebody  with  the  same  name  as 
me  is  to  rive  me  a  few  minutes  to  run  over,  cast  what  will  be  2 
votes,  and  then  we  will  start  again,  because  I  think  every  panelist 
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deserves  the  opportunity  to  address  at  least  one  member  of  this 
committee  and  convey  their  testimony. 

Ms.  Abraham.  My  pleasure. 

Senator  Abraham.  So  1  will  be  back  soon  and  the  hearing  will 
stand  in  recess  for  a  few  minutes.  Thank  you. 

[Recess.] 

Senator  Abraham.  The  committee  will  come  to  order,  please.  For 
the  benefit  of  the  panelists  and  the  audience,  we  have  2  votes  left 
and  we  will  continue  now  with  District  Attorney  Abraham’s  testi¬ 
mony.  I  will  probably  have  to  leave  at  the  end  of  it  and  cast  those 
final  2  votes,  out  I  think  we  will  be  able  to  get  those  2  done  a  little 
quicker. 

So  at  this  point,  if  you  would  continue. 

STATEMENT  OF  LYNNE  ABRAHAM 

Ms.  Abraham.  Thank  you,  Mr.  Chairman  and  Senator  Biden.  My 
name  is  L^^ne  Abraham.  I  am  District  Attorney  of  Philadelphia, 
and  in  addition  to  appearing  in  mv  own  right,  I  am  appearing  also 
on  behalf  of  the  National  District  Attorneys  Association. 

I  would  appreciate  it  if  the  Chair  would  move  into  the  record  a 
letter  sent  to  the  Honorable  Orrin  Hatch  from  Michael  Barnes,  now 
the  new  President  of  the  NDAA,  and  make  that  a  part  of  the 
record. 

[The  letter  referred  to  follows:] 

National  District  Attorneys  Association, 

OmcE  OP  THE  President, 
Mimndria,  VA,  July  26,  1995. 

The  Hon.  Orrin  G.  Hatch, 

Chairman,  Senate  Committee  on  the  Judiciary, 

Dirkaen  Senate  Office  Building, 

Waehington,  DC. 

Dear  Chairman  Hatch:  Ab  the  new  Preeident  of  the  National  District  Attome3r8 
Association  I  want  to  express  our  appreciation  for  your  continual  efforts  in  e^lorinf 
new  and  enhanced  methods  of  assisting  local  law  enforcement  in  fi^tii^  crime  and 
protecting  the  dtixens  of  our  commumties.  The  work  you  are  emoariu^  upon,  in 
amending  the  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994,  can  only 
refocus  public  interest  in  the  abilities,  and  needs,  of  local  communities  in  fighting 
crime.  In  reviewing  what  we  believe  needs  to  be  done  to  remove  obstacles  to  our 
efforts,  one  area  for  Congressional  effort  is  readily  apparent 

The  almost  continual  intervention  and  interference  by  federal  courts  in  prison  liti¬ 
gation  has  had  an  adverse  effect  on  our  ability  to  protect  our  communities.  Court 
orders  stemming  ftam  the  unwarranted  intrusion  by  federal  judges  has  resulted  in 
the  release  of  dangerous  criminals  back  to  our  city  stzeetsj  has  rMulted  in  the 
squandering  of  scarce  resources  to  meet  the  whims  of  self-designated  monitors;  and 
has  usurpea  the  authority  and  responsibilities  of  locally  elected  officials. 

Our  Association  strenuoushr  urm  the  Congress  to  adopt  legislation  that  would 
establish  uniform  provisions  limiting  federal  court  orders  and  consent  decrees  that 
affect  local  prisons  and  jail  facilities;  that  would  limit  any  permissible  iqjunctive  or 
equitable  imief  to  those  that  are  least  intrusive  and  bimensome  to  lo^  govern¬ 
ment  and  with  the  weight  to  doubt  being  given  to  the  needs  of  public  safety;  that 
would  rive  local  prosecutors  and  other  law  enforcement  officials  standiim  to  chal¬ 
lenge  the  intervention  of  federal  courts;  that  would  provide  for  the  modincation  or 
vacation  of  court  orders  where  unconstitutional  conditions  have  been  corrected  or 
where  prior  findings  are  no  longer  valid;  and  provide  measures  to  protect  prisoners 
rights  to  obtain  prompt  determinations  of  legitimate  challenges  to  the  constitu¬ 
tionality  of  prison  conditions. 

As  a  career  prosecutor,  and  speaking  on  behalf  of  my  peers  from  across  the  coun¬ 
try,  there  is  nothing  more  frustrating  to  a  local  law  enforcement  official  then  to  end 
a  lengthy  criminal  investigation  ana  criminal  trial  only  to  see  a  convicted  felon  es- 
sentiuly  walk  firee  because  of  ^didal  overreaching.  Chur  criminal  justice  system  is 
a  mockery  when  prisoners  rights  and  cmnforts  imp^  the  law-abiding  dtixen. 
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The  members  of  the  National  District  Attorneys  Association  and  I  look  forward 
to  continuing  to  work  with  you  in  our  mutual  enorts  to  make  this  country  a  safe 
and  decent  luace  to  live  and  raise  our  families. 

Sincerely, 

Michael  P.  Barnes, 

President,  National  Disrpicr  Attorneys  ^association, 

Prosecuting  Attorney,  South  Bend,  IN. 

Ms.  Abraham.  Since  I  am  eoing  to  di^^ss  from  the  previous 
notes  that  I  submitted  on  behalf  of  my  testimony,  I  would  ask  that 
the  Chair  also  admit  my  testimony  in  whole  so  that  I  may  speak 
to  some  of  the  issues  that  perhaps  some  of  the  other  speakers  nave 
not  touched. 

I  also  wanted  to  thank  publicly  former  Attorney  General  Bill 
Barr  who,  during  his  tenure,  very  graciously  and  wholeheartedly 
entered  into  Philadelphia’s  problems  with  the  prison  cap  and  was 
of  simificant  assistance  to  us. 

I  tnink  that  all  of  the  people  who  have  appeared  before  me  have 
talked  about  several  of  the  tilings  that  are  of  interest  to  them,  and 
I  thought  I  would  put  a  little  more  human  face  on  it.  This  past  Sat¬ 
urday,  I  took  25  of  my  Ist-year  assistant  district  attorneys  across 
the  city  to  see  how  what  they  are  doing  impacts  upon  Philadelphia, 
and  also  to  get  them  familiar  with  what  they  are  going  to  deal  with 
as  assistant  district  attorneys. 

One  of  the  places  that  we  visited  was  a  shooting  gallery  and 
crack  house  in  a  drug-infested,  crime-ridden  neighborhood  where 
the  house  that  we  entered  was  without  any  kind  of  heat,  light,  or 
electricity.  It  was  the  flop  house  for  30  or  40  drug  addicts.  It  is 
filled  with  bu^s  and  garbage  and  lice,  some  of  whi^  were  carried 
off  on  my  assistants.  We  met  4  drug  addicts  there,  one  of  whom 
was  ve^  close  to  needing  to  be  carried  to  the  hospital  because  he 
was  losing  his  leg  because  of  sepsis  caused  bv  drug  injections. 

I  couldn’t  help  but  think  that  if  any  or  all  of  the  people  that  we 
saw  in  that  house  were  arrested,  two  things  would  nappen.  Num¬ 
ber  one,  they  would  join  the  prison  suit  complaining  about  the  in¬ 
humane  conditions  of  the  prison,  even  though  they  lived  in  such 
conditions.  The  second  thing  is  that  they  would  be  released  right 
back  to  that  house  to  live  tnat  night  because  they  would  be  part 
of  the  prison  cap  problem. 

Since  I  have  become  district  attorney  in  Philadelphia,  I  have 
been  wagii^a  very  hard  campai^  to  rid  Philadelphia,  and  indeed 
with  the  S'TOP  Act  I  hope  every  jurisdiction,  of  the  kinds  or  prison 
caps  that  we  have  been  suffering.  In  1970  in  this  country,  there 
were  no  prisons  or  jails  under  sweeping  court  orders,  but  by  1990, 
608  mimicipalities  and  over  1,200  State  prisons  were  subject  to 
court  orders  or  consent  decrees,  many  of  which  contain  pxison  pop¬ 
ulation  caps. 

In  our  case,  in  particular,  the  Federal  judge  sitting  on  our  prison 
cap  issue  and  our  consent  decrees  has  never  made  a  finding  of  a 
constitutional  violation.  There  has  never  been  a  trial  on  the  issue. 
'There  has  been  nothing  determined  that  would  violate  any  con¬ 
stitutional  right,  but  what  has  happened  is  that  at  least  60u  pris¬ 
oners  a  week  are  released  from  our  prisons.  'They  don’t  have  to  post 
bail.  They  frequently  don’t  appear. 

As  a  matter  of  fact,  as  a  runni^  feature  in  the  Philadelphia 
Daily  News  there  is  a  series  called  ’*Back  on  the  Street,”  and  what 
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it  does  every  week  is  it  features  a  person,  and  sometimes  more 
than  one  person,  who  has  been  released  under  the  cap.  It  lists  the 
500  or  600  people  who  have  been  released,  and  it  ^ves  you  the 
name  of  the  person  and  it  tells  you  how  many  cases  tms  person  has 
failed  to  appear  from  before. 

We  have  people  with  6,  7,  and  8  cases  open;  11,  12,  15,  and 
sometimes  20  i^ple  who  fit  into  this  category  of  having  10,  11, 
and  12  failures  to  appear.  One,  in  particular — a  defendant  has  8 
'  open  felony  cases,  induding  robbery,  burglary,  and  criminal  tres¬ 

pass.  He  had  7  prior  failures  to  app<^  last  year.  He  is  a  fugitive 
from  other  States.  He  has  5  Social  Security  numbers,  5  addresses, 
and  6  different  names.  This  man  will  never  show  up  in  our  court. 
The  only  way  he  will  show  up  is  if  he  is  arrested  and  incarcerated. 
This  group  of  people  is  similar  to  the  many,  many  hundreds  who 
have  gone  through  our  prison  system  and  been  released. 

In  addition  to  the  wholesale  release  of  prisoners,  the  issue  of  how 
you  can  be  released  is  really  quite  simple.  Instead  of  considering 
the  defendant's  failure  to  appear,  what  his  charge  is,  his  history  of 
criminal  conduct,  the  only  thing  that  we  woiry  about  is  a  charge- 
based  system.  In  other  words,  me  onlv  question  that  the  bail  com¬ 
missioner  asks  is  what  is  this  defendant  charged  with  today,  not 
anv  of  those  other  factors  that  are  traditionally  considered  by 
judges. 

If  the  defendant  is  charged  with  what  the  Federal  judge  has 
deemed  to  be  a  nonviolent  crime,  that  person  cannot  be  held  for 
bail  or  go  to  jail,  no  matter  how  many  times  he  has  failed  to  ap¬ 
pear.  ^me  of  these  so-called  nonviolent  offenses  are  stalking, 
carjacking,  robbery,  burglary,  drug-dealing,  vehicular  homicide, 
manslau^ter,  terrorism  threats,  and  gun-desding.  A  person  cannot 
be  detained  pretrial,  no  matter  how  many  time  he  has  previously 
failed  to  appear,  and  in  this  absurd  situation  drug  dealers  who 
carry  load^  Uzis  on  a  street  comer  cannot  and  will  not  be  sent 
to  prison  under  our  present  prison  cap  because  carrying  a  loaded 
Uzi  by  a  drug  dealer  is  not  considered  a  violent  offense.  Therefore, 
we  have  that  issue. 

In  the  18-month  period  that  we  tracked,  and  of  the  thousands  of 
defendants  who  were  released  onto  the  street  because  of  the  prison 
cap,  some  of  these  people  have  been  arrested  for  a  variety  of 
i  crimes,  including  79  muraers.  One  of  the  people  who  has  been  with 

us  in  this  fight  throughout  this  issue  on  the  STOP  bill  is  Patrick 
Boyle,  who  is  here  today  right  in  the  front  row,  in  the  tan  suit.  Mr. 
Boyle  is  the  father  of  young  Daimy  Boyle,  a  21-year-old  police  offi- 
*  cer  who  stopped  a  defendant  who  had  been  in  a  stolen  car  who  was 

released  under  the  prison  cap.  The  defendant  shot  his  son  and 
killed  him  right  on  the  street  and  right  through  the  stolen  car  win¬ 
dow  because  he  did  not  want  to  be  arrested  and  he  did  not  want 
to  go  back  to  prison. 

This  is  not  the  only  case  of  that  kind.  In  Atlanta  just  a  few 
months  ago,  a  person  released  under  a  prison  cap  in  Atlanta  shot 
and  killeo  an  Atlanta  Braves  replacement  ball  player  during  spring 
training  because  he  was  release  from  the  Atlanta  prison  because 
of  the  prison  cap  even  though  he  was  himself  a  career  criminal.  In 
addition  to  the  79  murders  of  people  who  are  released  under  the 
cap,  we  had  another  almost  1,000  robbers,  almost  2,500  new  drug- 
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dealing  charges,  almost  750  burglaries,  3,000  thefts,  90  rapes,  and 
several  thousand  assaults. 

The  STOP  Act,  it  seems  to  me,  Mr,  Chairman  and  members  of 
the  committee,  is  an  important  Act  for  our  citizenry.  The  STOP  Act 
does  several  things.  It  properly  prevents  consent  decrees,  which  are 
nothing  more  than  hammers  imposed  upon  us  bv  unfortunately  too 
frequently  activist  Federal  judges  who  intrude  themselves  unneces¬ 
sarily,  and  sometimes,  unfortunately,  in  perpetuity,  into  State  mat¬ 
ters. 

Full  compliance  with  these  mandates  is  impossible.  The  decrees 
underestimate  the  sheer  magnitude  of  the  problem.  They  don’t  an¬ 
ticipate  changing  conditions.  Political  supi^rt  is  certainly  lacking 
ancf,  of  course,  it  binds  one  administration  alter  another,  each  one 
pointing  the  finger  at  the  previous  administration  that  it  wasn’t  his 
or  her  fault,  that  the  cap  or  consent  decree  was  there  before.  Of 
course,  the  cost  not  only  in  monetary  terms,  but  in  human  terms 
is  absolutely  astronomicm. 

It  seems  to  me  that  STOP  is  an  appropriate  way  to  address  the 
issues.  There  may  be  some  tinkering  with  some  of  the  language,  as 
suggested  by  Attorney  General  Barr,  that  we  might  wish  to  look  at, 
but  STOP  is  not  a  violation  of  the  separation  of  powers  since  we 
can  change  in  Congress  the  substantive  underpinnings  of  how  the 
courts  will  adjudicate  matters  because  the  laws  will  change.  It  cer¬ 
tainly  won’t  deny  access  to  the  courts,  but  it  certainly  does  limit 
remedies  and  the  length  of  time  for  those  remedies. 

Since  my  light  is  r^,  I  would  be  happy  to  answer  any  additional 
questions  at  such  time  as  the  Chair  wishes  to  ask  me,  and  I  appre¬ 
ciate  the  opportunity  to  be  here. 

[The  prepared  statement  of  Ms.  Abraham  follows:] 

Prepared  Statement  of  Lynne  Abraham 

Good  Day,  I  am  Lynne  Abraham,  the  Dietrict  Attorney  of  Philadelphia.  I  am  also 
a  member  of  the  Board  of  Directors  of  the  National  District  Attorneys  Aasodation. 

I  am  delighted  that  the  Senate  Judiciary  Committee  has  invited  me  to  speak  today 
about  prosecutors’  concerns. 

While  Congress  has  before  it  a  number  of  federal  issues  that  are  critically  impor¬ 
tant  to  prosecutors,  I  would  like  to  focus  on  the  question  of  what  the  federal  govern¬ 
ment  can  do  to  help  states  nm  their  own  criminal  justice  systems  in  order*  to  ensure 
justice  for  both,  for  the  victims  of  crime  and  those  who  commit  crimes. 

Over  the  last  26  years,  we  in  law  enforcement  have  seen  a  dramatic  change  in  i 

prisoner  release  practices.  In  1970,  there  were  no  prisons  or  jails  under  sweeping 
court  orders.  By  1990,  608  municipalities  and  over  1,200  state  prison  were  supject 
to  court  orders  or  consent  decrees,  many  of  which  contained  prison  population  caps. 
Unfortunately,  the  federal  courts,  often  with  the  intention  or  improving  prison  con¬ 
ditions,  have  intruded  unnecessarily  into  the  state  criminal  justice  s^tems  and 
completely  undercut  their  ability  to  mspense  justice  and  protect  the  public. 

A  Justice  Department  study  of  79,000  felony  probationers  found  that  49  percent 
of  them  were  rearrested  for  another  felony  vathin  their  state  while  on  prwation. 

Half  of  these  arrests  were  for  a  violent  crime  or  a  drug  crime.  Another  study  shows 
that  36  percent  of  aU  persons  arrested  for  violent  cFlmes  were,  at  the  time  of  their 
arrest,  on  parole,  probation  or  pre-tiial  release.  All  too  often  these  chronic  violent 
offenders  are  on  the  street  because  of  pressure  from  the  federal  courts. 

From  the  day  I  took  office  as  District  Attorney  over  four  years  ago,  I  have  been 
trying  to  rid  the  City  of  Philadelphia  of  a  prison  cap  that  hA»  the  Philadel¬ 

phia  criminal  justice  system  and  has  oonvuced  oxu-  residents  that  crime  pays  big- 
time.  After  inmates  in  our  local  prisons  filed  a  lawsuit  complaining  about  the  prison 
conditions,  a  federal  judge,  who  made  no  finding  of  any  constitutional  violation, 
began  overseeing  what  has  now  become  an  eight-year-old  program  of  wholesale  re- 
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leases  of  up  to  600  criminal  defendants  per  week  to  keep  the  prison  population  down 
to  what  she  considers  an  "appropriate  level”. 

In  this  same  federal  lawsmt  were  has  never  even  been  a  trial.  In  fact,  a  different 
federal  judse  recently  found  that  the  conditions  in  even  Philadelphia’s  ven  oldest 
and  most  decrepit  facility — Holmeebim  Prison — were  still  constitutional.  UnfortU' 
nately,  the  prior  mayoral  administration  did  not  even  put  up  a  defense  to  this  law¬ 
suit — it  simply  folded  its  cards  and  agreed,  under  pressure  from  the  federal  Judge, 
to  enter  two  consent  decrees  providing  for  the  ongoing  release  of  huge  numbers  of 
inmates. 

These  two  consent  decrees  mandate  federally  ordered  releasee  of  criminal  defend- 
t  ants  awaiting  trial.  Instead  of  individualised  bail  review,  where  Philadelphia  judges 

would  consioer  all  of  the  factors  relating  to  a  defendant’s  dangerousness  and  nsk 
of  flight,  we  have  a  "chaiged-based”  syst^  for  determining  who  may  enter  the  pris¬ 
ons.  In  other  words,  the  only  ({uestion  asked  is  "what  is  the  defendant  charged  with 
today’7  If  the  defendant  is  charged  with  what  the  federal  judge  calls  "non-violent 
crimes”,  he  cannot  go  to  jail  no  matter  how  dangerous  he  is  and  no  matter  how  obvi¬ 
ous  it  is  that  he  will  flee  and  not  show  up  for  his  trial.  Some  of  these  so-called  non¬ 
violent  offenses  are  stalking,  carjacking,  robbery  with  a  baseball  bat,  burglary,  drug 
dealing,  vehicular  homicide,  manalau^ter,  temnistic  threats  and  gun  char^.  A 
person  cannot  be  detained  pretrial  no  matter  how  many  timee  he  has  failed  to  ap¬ 
pear  in  court  In  this  absurd  system  a  drug  dealer  caring  a  loaded  Ud  is  deemra 
*non-violent”.  The  defendant’s  prior  convictions,  his  history  of  failing  to  appear  for 
court,  his  mental  health  history,  his  lack  of  ties  to  the  community,  even  if  ne  is  in 
the  country  illegally,  and  his  dnig  or  alcohol  dependency  are  deemed  completely  ir¬ 
relevant  under  these  federal  decrees. 

Unfortunately,  criminal  defendants  know  the  mtem  and  know  that  Philadelphia 
judges  no  longer  have  any  power  to  compel  a  defendant  to  appear  for  his  trial.  The 
federal  interference  with  our  state  bail  system  has  been  catas^phic: 

•  Before  the  federal  prison  cap  began,  Philadelphia  had  approximately  18,000 
outstanding  bench  warrants  (that  is,  arrest  warrants  issuM  when  a  defendant 
fails  to  show  up  for  trial  and  becomes  a  fugitive).  Now,  we  have  almost  60,000 
bench  warrants  and  virtually  no  one  out  on  the  streets  looking  for  these  fugi¬ 
tives.  Whv  bother— if  arrestM,  they  will  all  be  released  again  to  the  streets  b^ 
cause  of  the  cap. 

•  In  an  eighteen  month  period,  thousands  of  defendants  who  were  on  the  street 
because  of  the  prison  cap  have  been  arrested  for  new  crimes,  including  79  mur¬ 
ders,  959  robberies,  2,216  drug  dealing  charges,  701  burglaries,  2,748  thefts,  90 
rapes,  and  1113  assairlts. 

•  In  1993  and  1994,  over  27.000  new  bench  warranU  for  misdemeanor  and  felony 
charges  were  issued  for  defendants  released  under  the  prison  cap.  This  rep¬ 
resented  63  percent  of  all  new  bench  warrants  issued  in  1993  ana  74  percent 
of  all  new  bench  warrants  issued  for  the  first  six  months  of  1994. 

•  The  rats  of  failure  to  appear  in  court  is  higher  for  prison  cap  defendants  than 
for  defendants  released  under  our  traditional  state  court  bail  pregrams.  A  1992 
study  established  the  following  failure  to  appear  rates:  d^  dealing  76  percent; 
burglary  74  percent;  theft  69  percent  Bv  contrast  the  failure  to  appear  rate  for 
aggravated  assault — a  crime  ror  which  defendants  carurot  be  relea^  under  the 
prison  cap^was  just  3  percent  The  ftigitive  rate  nationally  for  defendants 
charged  with  drug  dealing  is  26  percent  in  a  year.  In  Philadelphia,  however, 
our  FTA  rate  of  76  percent  is  three  times  the  national  rate. 

But  these  statistics  do  not  reflect  the  incalculable  losses  to  our  community  caused 
»  by  criminals  confident  in  their  belief  that  the  criminal  justice  system  is  powerless 

to  stop  them.  The  murder  of  even  one  dtuen  is  too  hi^  a  ^re  for  these  ill-con¬ 
ceived  consent  decrees  but  we  have  seen  over  100  persons  in  Philadelphia  killed  by 
criminals  set  free  by  the  prison  cap.  Nationally,  with  well  over  3  million  probation¬ 
ers  and  parolees,  many  states  will  not  seek  to  return  violators  to  prison  because  of 
the  impact  parole  or  probation  revocations  have  on  the  prison  population.  Even 
when  parole  or  probation  vidators  are  sent  back  to  prison,  they  are  often  released 
again  to  comply  with  a  federally-ordered  prison  cap— a  real  Caten  22. 

Unfortunately,  the  prison  caps  also  cause  needless  financial  losses  to  our  citizens 
and  businesses.  Businesses  sufler  thefts,  losses  not  covered  by  insurance 
deductibles,  increased  security  and  surveillance  costs,  and  increased  insurance  pre¬ 
miums.  How  can  we  hope  to  attract  retail  businesses  to  urban  areas  when  store 
owners  know  that  professional  thieves  and  burglars  have  a  "get-out-of-jail-fiee 
card”?  Prison  caps  are  not  simply  a  law  enforcement  issue — they  are,  in  tuni,  inex¬ 
tricably  tied  to  the  financial  vishUity  of  a  dty.  Fear  of  crime  and  the  belief  that  law 
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enforcement  ie  ineffective  are  the  synerdea  behind  dtizene  arming  themselves  in 
record  numbers.  The  notion  is  widespread,  firmly  fixed  and  accurate  that  federally- 
ordered  prison  caps  create  nothing  more  than  recycling  promms  for  criminals. 

Philadelphia  is,  by  most  accounts,  an  extremely  attractive  terminus  in  the  drug 
trade.  The  Philadehthia  International  Airport  is  now  a  favored  location  to  send  out- 
of-state  couriers.  Under  the  prison  cap,  we  cannot  hold  a  drug  smuggler  in  prison 
unless  he  is  caught  with  more  than  60  poimds  of  marfiuana  or  more  than  60  grams 
of  cocaine.  So  the  drug  cartels  and  their  minions  need  not  even  have  to  suffer  the 
inconvenience  of  putting  up  any  money  to  bail  out  the  courier— none  is  required. 

One  case  involving  a  drug  dealer  out  of  Jail  because  of  the  prison  cap.  Undercover 
detectives  fiom  Montgomery  County,  whlw  is  adjacent  to  Philadelphia,  arranged  a 
drug  deal  in  a  parUim  lot  along  the  road  that  forms  the  border  between  Philadel¬ 
phia  and  neighboring  Montgomery  County.  Before  the  deal  took  place,  the  defendant 
tried  repeatedly  to  move  the  deal  to  the  Philadelphia  side  of  the  street  because,  the 
defendant  explained  to  the  undercover  detectives,  he  could  go  to  jail  in  Montmmery 
County  but  not  in  Philadelphia.  The  defendant  nevertheless  completed  the  deal  on 
the  Montgomeiy  County  side  of  the  street  and,  yes,  he  did  m  to  jail  out  there.  He 
would  not  if  he  had  completed  his  drug  deal  on  the  Philadelphia  side  of  the  street. 

While  the  prison  cap  has  encouragM  defendants  to  comnut  more  crimes  and  to 
thumb  their  noses  at  our  court  system,  one  must  keep  in  mind  that  individualized 
ball  review— as  opposed  to  the  cap's  “(^arge-based”  system— is  essential  for  reduc¬ 
ing  the  overall  costs  to  the  criminal  justice  system. 

The  consent  decrees  in  this  case  raise  extremely  disturbing  questions  about 
whether  any  federal  court  ought  to  intrude  so  unnecessarily  into  one  of  the  most 
basic  functions  of  state  mwrnment — its  criminal  justice  system.  The  federal  judge, 
of  whom  I  am  speaking,  has  controlled  224  million  dollars  in  bond  funds  for  the  con¬ 
struction  of  a  new  state  prison  and  the  new  state  courthouse,  even  though  there  is 
not  a  single  prison  bed  in  the  courthouse.  The  federal  judm  even  insists  that  the 
Bond  Indenture  contain  language  requiring  her  approval  of  routine  construction 
matters.  Eveiy  sinjda  construction  change  order  has  required  federal  court  approval. 
Recently,  for  example,  the  Philadelphia  court  system  wanted  to  expand  one  room 
in  the  courthouse  for  court  interpreters.  This  change,  if  done  during  tne  construction 
phase,  would  have  cost  $6,000.  out  the  federal  jud^  did  not  like  the  proposal,  so 
she  reacted  it.  This  change  will  now  be  completed  post-construction— at  a  cost  to 
Philadelphia  taxpayers  of  $30,000. 

The  federal  court  has  znicro-managed  the  Philadelphia  criminal  justice  agencies 
to  a  fare-thee-well — there  have  been  aebates  over  the  placement  of  flag  iMles  on  our 
prisons,  whether  the  state  judges'  new  chairs  should  be  scotch-guarded,  the  candle 
watt  power  of  the  li^t  fixtures,  and  the  choice  of  art  work  at  the  prisons.  Even  if 
some  of  these  issues  are  important,  the  fundamental  question  is  who  shcmld  be  in 
charge  of  the  debate— the  federal  judge  or  state  officials? 

Tms  raises  a  most  disturbing  aspl^  of  federal  consent  decrees  in  prison  condi¬ 
tions  lawsuits.  \^fith  a  consent  decree,  one  state  political  administration  can  arro¬ 
gate  unto  itself  powers  it  does  not  have  under  state  law.  It  can  make  political  ded- 
nons,  embody  them  in  the  federal  court  order,  and  then  insulate  that  policy  fiom 
change  bv  the  next  duly  elected  ma^r.  Indeed,  as  it  stands  now,  prison  caps  can 
be— and  nave  been— for^  upon  states  for  as  long  as  twenfy  years,  with  no  power 
vested  in  the  state  to  be  relieved  of  the  burdensome  weight  of  the  decrees. 

We,  the  current  mayor,  other  law  enforcement  officials  and  I  are  attempting  to 
rid  ourselves  of  the  prison  cap,  even  though  I  have  no  standiim  to  challenge  any 
of  the  issues  I  have  spoken  about  today.  But  we  cannot  take  the  naive  view  that 
this  step  alone  will  solve  the  problem.  Elimination  of  the  prison  cap  is  only  the  most 
immediate  action  that  can  be  taken  to  increase  the  efiectiveness  or  law  enforcement. 
Law  enforcement  in  a  large  urban  area  is  tough  enough;  federally-enforced  prison 
caps  imdermine  our  efforts.  Restricting  federal  court  interference  with  individual¬ 
ize  bail  review,  the  state  judges’  power  to  punish  those  defendants  who  willfully 
reftise  to  appear  for  their  court  hearings  or  who  violate  probation  or  parole,  is  an 
essential  step  in  returning  to  our  state  criminal  justice  system  the  ability  to  dis- 
pense Justice. 

In  Philadelphia,  we  are  committed  to  devoting  adequate  resources  to  ensure  ap¬ 
propriate  priMn  conditions  for  inmates  and  safety  for  our  correctional  officers.  Hu¬ 
mane  conoltions  are  essential  not  only  because  they  prevent  a  federal  takeover  of 
our  prisons  but,  more  importantly,  because  we  are  morally  required  to  r^ard  the 
-rights  of  all  members  of  our  society,  even  those  who  break  the  law.  But  we  must 
also  recognize  that  resources  devoted  for  prisoners  come  at  the  expense  of  other  pro¬ 
grams  essential  for  our  law-abiding  dtixens.  None  of  us  has  the  luxury  of  housing 
prisoners  in  conditions  that  far  exc^  the  standards  of  humane  treatment  when  we 
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do  so  at  the  cost  of  depriving  needy,  law-abiding  dtixena  of  essential  and  ftmdamen- 
tal  government  services. 

In  Philadelphia,  a  new  2,000  bed  prison  is  about  to  open.  Because  Holmesburg 
Prison,  our  oldest  facility,  will  be  dos^,  we  will  have  a  net  gain  of  only  400  prison 
beds.  Tliese  beds,  which  wOl  be  filled  in  a  matter  of  days,  are  too  costly  to  be  squan¬ 
dered  by  rigid  adherence  to  outdated  and  ill-advised  consent  decrees  that  predude 
the  full  use  of  available  prison  space. 

For  these  reasons,  the  National  District  Attorneys  Assodation,  a  bi-partisan  orm- 
nization  of  prosecutors  fiom  across  the  country,  has  unanimously  endorsed  a  resolu¬ 
tion  recognizing  the  severe,  adverse  effects  of  Meral  prison  concutions  litigation  and 
strongly  urging  Congress  to  strengthen  the  provisions  of  last  year’s  Crime  Bill  limit¬ 
ing  remedies  in  prison  litigation.  On  Fdvuaty  10th  of  this  year,  the  House  passed 
H  Jl.  667,  which  included  provisions  that  would  accomplish  the  mmor  goals  endorsed 
by  the  National  District  Attorneys  Association.  Senator  Hutchisoivs  &nate  Bill  400 
contains  these  same  provisions.  I  stron^y  ur^  the  Judidary  conunittee  to  include 
in  the  1995  Crime  Bill  these  provisions  establishing  reasonable  and  necessary  limits 
on  prison  court  orders. 

I  genuinely  appredate  the  invitation  to  speak  here  today.  I  entreat  you  to  help 
all  of  us  in  taw  enforcement  with  this  overwhdming  problem.  With  Congress’  help 
we  may  finally  have  an  effective  criminal  justice  ^siem  in  PhUadelphia  that  our 
citizens  have  the  right  to  expect  but  long  ago  gave  up  hope  of  ever  sedng. 

Thank  you. 


National  District  Attorneys  Association 

RESOLUTION 

WHEREAS,  federal  court  orders  in  prison  lit^tion  often  have  severe  adverse  af¬ 
fects  on  local  criminal  justice  systems  because  of  the  premature  release  of  dangerous 
pretrial  detainees  or  sentenced  prisorrers; 

WHEREAS,  such  federal  court  orders  are  often  entered  pursuant  to  a  consent  de¬ 
cree  in  the  absence  of  a  finding  that  detainees  or  prisoners  have  been  subjected  to 
unconstitutional  conditions: 

WHEREAS,  such  federal  court  orders  often  result  in  substantial  federal  court  su¬ 
pervision  of  local  and  state  prisoru  and  jails  exceeding  that  necessary  to  ensure  con¬ 
stitutional  prison  conditions; 

WHEREAS,  such  federal  supervision  often  results  in  an  inordinate  percentage  of 
state  and  local  funds  being  diverted  to  improve  prison  conditions  at  the  expense  of 
law  enforcement  progrsuns  designed  to  protect  the  public: 

WHEREAS,  feaerd  iryunctive  relief  often  remains  in  effect  even  after  prison  con¬ 
ditions  clearlv  meet  constitutioiud  standards: 

WHEREAS,  such  supervision  often  results  fiom  federal  consent  decrees  whereby 
one  political  administration  attempts  to  bind  future  political  administrations  to  poli¬ 
cies  concerning  prison  and  criminu  justice  administration: 

WHEREAS,  such  consent  decrees  are  contrary  to  one  of  the  most  fundamental 
principles  of  our  nation  that  the  electorate  is  fiae  to  compel  political  changes  when 
It  disanees  with  the  policies  of  elected  officials: 

*  WHEREAS,  on  S^tember  13,  1994  President  Clinton  simed  into  law  the  Violent 

Crime  Control  and  Law  enforcement  Act  of  1994  (hereinafter  the  1994  Crime  Bill): 

WHEREAS,  Section  20409  of  the  1994  (hime  BUI  amended  Title  18  of  the  United 
States  Code  by  adding  a  new  section.  §3626  entiUed  "Appropriate  remedies  with  re¬ 
spect  to  prison  crowding"  (hereinafter  "Prison  Remedies  iVovision  "): 

'  WHEREAS  the  Prison  Remedies  Provision  of  the  1994  Crime  Bill  provides  (1) 

that  a  federal  court  shaU  not  hold  that  prison  crowding  causes  an  Eighth  Amend¬ 
ment  violation  unless  a  particular  identified  inmate  proves  that  he  has  been  sub¬ 
jected  to  cruel  and  unusual  punishment:  (2)  that  a  federal  court  shall  not  order  a 
prison  population  ceiling  unless  it  is  necessaiy  to  remedy  a  constitutional  violation; 
and  (3)  that  state  and  tocal  governments  are  entitled  to  periodic  reopenings  of  out¬ 
standing  prison  orders  and  consent  decrees: 

WHEREAS,  attorneys  opposing  local  criminal  justice  officials  have  attempted  to 

i)revent  enforcement  of  this  provision  on  a  wide  variety  of  grounds,  seizing  upon  si¬ 
eged  ambiguities  in  the  language  of  the  Prison  Remedies  Provision  to  assert  that 
this  legislation  violates  the  separation  of  powers  doctrine,  does  not  apply  to  local 
detention  facilities,  does  not  apply  to  consent  decrees  enter^  prior  to  its  enactment, 
does  not  require  the  reopen!^  of  consent  decrees,  and,  at  most,  codifies  existing 
law; 
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WHEREAS,  the  Con^^reseional  sponsors  of  the  Prison  Remedies  Provision  clearly 
intended  that  this  l^pslation  would  place  substantial  restrictions  on  a  federal 
court’s  abilitv  to  enter  excessive  i^unctive  relief  in  prison  cases,  intended  that  it 
apply  to  local  detention  facilities,  intended  that  it  appljr  to  all  outstanding  consent 
decrees  in  prison  cases,  and  intended  for  local  jurisdictions  to  have  the  immediate 
right  to  vacate  prison  cap  orders  in  cases  where  there  had  been  no  finding  of  a  con¬ 
stitutional  violation: 

WHEREIAS,  at  least  one  federal  iudge  has  expressed  the  opinion  that  the  Prison 
Crowding  Remedies  provision  should  not  be  interpreted  as  the  Congressional  Spon¬ 
sors  intended  it  to  be:  and 

WHEREAS,  there  nas  been  a  historical  reluctance  of  the  federal  courts  to  disturb 
federal  iiyunctive  relief  in  institutional  prison  litigation  or  modify  federal  ii\junctive 
relief  on  an  expeditious  basis. 

BE  IT  NOW  RESOLVED,  that  the  National  District  Attorneys  Association  urges 
Congress  to  ensure  comprehensive  relief  for  local  and  state  governments  who  have 
been  adversel/  affected  by  federal  court  orders  entered  in  institutional  prison  litiga¬ 
tion.  The  National  District  Attomejrs  Association  urges  that  this  comprehensive  leg¬ 
islation  accomplish  the  following  goals: 

(1)  establish  a  uniform  provision  limiting  federal  court  orders  and  consent  decrees 
affecting  all  state  and  local  prisons  or  jails  including  those  facilities  that  house 
pretrial  detainees,  sentenced  prisoners,  or  a  combination  of  prisoners: 

(2)  establish  these  limitations  in  those  federal  proceedings,  such  as  dvil  actions 
filed  pursuant  to  42  U.S.C.  §1983,  where  Congress  clearly  retains  the  r^t  to 
limit  federal  remedies  without  raising  an  arguable  separation  of  powers  claim: 

(3)  limit  the  federal  courts  injunctive  and  equitable  remedies  to  those  that  are  the 
least  intrusive  means  to  remedy  a  constitutional  violation,  with  substantial 
weight  being  given  to  any  adverse  affect  on  the  public  safety  or  the  operation  of 
a  state  or  local  criminal  Justice  system: 

(4)  provide  for  the  prompt  modification  or  vacation  of  orders  where  the  inmates 
are  rot  currently  subject  to  unconstitutional  conditions,  or  where  the  prior  find¬ 
ings  or  orders  for  injunctive  relief  are  no  longer  current: 

(61  permit  law  enforcement  officials  whose  duties  may  be  adversely  affected  by 
prison  population  reduction  measures  to  have  standing  to  challenge  such  meas¬ 
ures: 

(6)  establish  time  limits  for  court  rulings  on  such  motions:  and 

(7)  protect  prisoners  rights  to  obtain  prompt  judicial  determinations  of  legitimate 
challenges  to  the  constitutionality  of  prison  conditions  and  continued  enforcement 
of  any  measure  necessary  to  protect  tnoee  rights. 

BE  IT  FURTHER  RESOLVED,  that  the  attached  proposed  amendments  to  18 
U.S.C.  §3626  would  accomplish  the  foregoing  goals  endorsed  this  day  by  the  Na¬ 
tional  District  Attomm  Asmiation. 

BE  IT  FURTHER  RESOLVED,  that  the  National  District  Attorneys  Association 
strongly  urges  Congress  to  enact  legislation  in  accordance  with  this  R^lution. 
Adopted  ny  the  Board  of  Directors,  December  3,  1994  in  Longboat  Key,  Florida. 

Senator  Biden.  Mr.  Chairman,  the  light  has  been  red  for  5  min¬ 
utes,  but  I  have  never  known  you  to  stop  for  a  red  light,  Lynne. 
It  is  good  to  have  you  here. 

Ms.  Abraham.  I  learned  at  the  feet  of  a  master.  Senator  Biden, 
so  thank  you. 

Senator  Biden.  I  know  you  did.  It  is  good  to  see  you,  Lynne. 
Thanks  for  being  here.  — 

Ms.  Abraham.  My  pleasure. 

Senator  Abraham.  Just  to  inform  the  panel,  happily,  one  of  the 
votes  has  now  been  voice-voted,  so  we  only  have  one  left.  There  are 
about  5  minutes  left  and  I  think  perhaps,  before  we  go  ahead  on 
the  balance  of  the  panel,  it  might  be  better  for  everybody  if  we  re¬ 
cess  temporarily,  go  vote,  and  then  we  can  at  that  point  have  clear 
sailing. 

Senator  Biden.  And  then  hopefully  at  that  point  have  no  more 
interruptions. 

Senator  Abraham.  Thank  you  all  very  much.  We  stand  in  recess 
again. 
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[Recess.] 

Senator  Abraham.  The  committee  will  come  to  order  again,  and 
I  thank  witnesses  and  I  thank  the  audience  and  the  huge  press 
corps  that  continues  to  join  us  over  here  on  this  vital  topic  for  their 
indulgence.  [Laughter.] 

I  tmnk  Senator  Biden  will  be  ioining  us.  I  passed  him  on  the  way 
coming  up  here,  but  we  had  had  from  the  outset  known  that  Attor¬ 
ney  General  Barr  would  have  to  leave  at  about  1  p.m.,  and  I  had 
at  least  one  question  that  I  wanted  to  ask  you  before  you  left  and 
the  panelists  who  have  not  yet  testified  have  agreed  to  hold  until 
we  get  through  with  any  Questions  for  him.  Then  I  gather  every¬ 
body  else  can  stick  around  for  a  bit  and  we  will  go  through  the  nor¬ 
mal  question  format. 

Mr.  Barr,  I  would  like  to  ask  your  opinion,  having  now  witnessed 
both  from  inside  the  Justice  Department  as  well  as  from  a  distance 
here  the  CRIPA  statute  and  how  it  has  come  into  play,  how  it 
interrelates  with  the  normal  rights  that  prisoners  might  have  to 
bring  lawsuits  under  any  conditions.  I  would  just  like  to  get  your 
view  as  to  its  efficacy  and  worth  at  this  point,  if  you  think  we  need 
it. 

Mr.  Barr.  I  think,  on  balance,  Senator,  we  do  need  a  statute  like 
CRIPA.  I  think  it  is  important,  however,  that  it  be  accompanied 
with  the  kinds  of  guidelines  that  are  being  discussed  here  so  that 
we  don’t  have  Federal  agencies  like  the  Department  using  it  really 
as  a  vehicle  for  taking  over  the  functions  or  State  officials,  and  also 
some  rigor  in  detenr^ing  when  a  Federal  constitutional  violation 
really  does  exist.  I  think  if  we  get  some  ^imd  rules  in  that  area, 
I  still  think  it  is  an  important  protection  for  prisoners. 

Senator  Abraham.  Tnank  you. 

Senator  Biden,  as  I  indicated,  Mr.  Barr  has  to  leave  at  1  p.m. 
and  if  you  had  questions  for  him,  I  thought  maybe  we  would  do 
that  now. 

Senator  BiOEN.  Well,  I  do,  and  I  will  be  brief. 

It  is  good  to  see  you.  General. 

Mr.  Barr.  It  is  good  to  see  you,  sir. 

Senator  Biden.  As  I  know  you  know,  but  others  should  know, 
too,  I  truly  eiyoyed  working  with  you  when  you  were  Attomev  Gen¬ 
eral.  You  were  one  of  the  best  I  have  ever  worked  with,  ana  there 
have  been  a  lot  of  Attorneys  General  since  I  have  been  here,  and 
I  mean  that  sincerely. 

Mr.  Barr.  Thank  you,  sir. 

Senator  Biden.  I  have  a  number  of  questions.  I  will  send  a  cou¬ 
ple  to  you  in  writing.  I  won’t  overburden  you.  I  know  you  are  busy 
as  can  be,  but  let  me  ask  you  two  constitutionally  related  ques¬ 
tions,  and  if  you  don’t  have  an  answer  off  the  top  of  your  head,  I 
would  be  delighted  to  have  it  in  writing. 

I  am  intri^ed  by  this  legislation.  I  think  Lynne  Abraham  is  the 
single  best  district  attorney  in  the  country.  I  mean,  I  really  mean 
that.  She  prosecutes  more  cases  in  one  year  than  the  entire  Federal 
system  does  in  a  year,  and  that  is  not  to  surest  that  other  big 
cities  don’t  have  similar  caseloads.  The  fact  t^t  both  of  you  are 
here  supporting  this  nves  me  reason  to  take  a  much  closer  look  at 
it,  but  I  nave  a  couple  of  questions.  I  have  an  open  mind  about  it 
and  I  would  be  curious  to  know  what  your  view  is. 
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As  I  understand  it,  the  STOP  lenslation  terminates  currently  ex¬ 
isting  consent  decrees;  not  just  future  consent  decrees,  but  cur¬ 
rently  existing  consent  decrees.  These  are  contracts  between  two 
parties,  contracts  between  the  Federal  Government  and  the  State 
or  the  locality.  Is  there  any  constitutional  impediment,  as  has  been 
suggested  by  U.S.  District  Court  Judge  Milton  Schader  to  Senator 
Hatch?  He  says  potential  constitutional  problems  involving  the  im¬ 
pairment  of  contracts  exist. 

Do  you  see  any  potential  constitutional  problems  protecting 
against  government  actions  which  impair  the  right  to  contract 
here?  In  fact,  in  some  contexts,  government  action  interfering  with 
contracts  could  be  construed  as  a  taking  under  the  takings  dause. 
Do  v/e  have  any  of  that  problem,  or  is  that  an  unreasonable  con¬ 
cern  or  a  concern  that  is  so  distant  that  it  is  not  worth  us  spending 
much  time  thinking  about? 

Mr.  Barr.  Well,  recognizing  this  is  off  the  top  of  the  head,  as  I 
said  in  my  opening  extemporaneous  remarks,  I  do  have  some  con¬ 
cerns  over  the  provision  of  the  STOP  proposal  that  would  termi¬ 
nate  existing  decrees  almost  automatically  and  retroactively,  but 
that  is  really  under  the  Plant  decision  relating  to  the  legislative 
pov'er’s  ability  to  upset  final  judgments  of  courts. 

Senator  Biden.  'Diat  was  my  second  question.  I  have  a  similar 
concern  on  separation  of  powers. 

Mr.  Barr.  I  ^ess  I  haven’t  thought  about  the  contract  provision, 
although  my  view  of  a  consent  decree  is  that  it  is  not  a  contract. 
It  is  a  consent  decree  which  implicates  the  article  III  power  of  the 
court.  It  has  some  attributes  of  a  contract,  but  ultimately  you  are 
asking  a  Federal  court  to  enforce  it.  That  means  there  should  be 
an  underlying  Federal  case  or  controversy.  So  I  think  the  right 
analysis  is  to  look  at  the  Plant  case  and  what  burden  that  puts  on 
retroactively  upsetting  a  consent  decree  rather  than  the  contracts 
clause. 

My  proposed  solution  to  the  Plant  problem  would  be  to  say  that 
when  these  things  are  revisited  on  a  2-year  basis,  or  what  have 
you,  a  jud^e  still  must  make  a  determination  that  there  is  an  un¬ 
derlying  violation  still  there  because  my  view  is  once  the  Federal 
violation  goes  away,  I  don’t  care  what  the  parties  have  agreed  to. 
There  is  no  longer  a  proper  article  III  remedial  function  being  per¬ 
formed  by  the  court  ana  I  think  the  case  should  then  be  termi¬ 
nated. 

Senator  Biden.  I  have  several  more  questions,  but  I  know  the 
General  has  to  leave  by  1  p.m.  and  I  will  refrain.  Thanks  an  awful 
lot. 

Mr.  Barr.  Thank  you.  Senator. 

Senator  Abraham.  Thank  you  very  much  for  being  here  today.  I 
appreciate  it  very  much. 

At  this  time,  we  will  continue  with  the  panel  and  their  testi¬ 
mony,  and  it  is  Mr.  Gadola’s  turn.  Thank  you  for  being  here. 

STATEMENT  OF  MICHAEL  OADOLA 

Mr.  Gadola.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  would 
ask  that  my  written  testimony  be  made  a  part  of  the  record  as 
well. 

Senator  Abraham.  Without  objection. 
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Mr.  Gadola.  Mr.  Chairman,  I  appreciate  this  opportunity  to  con¬ 
vey  the  State  of  Michigan's  perspective  on  the  topic  of  prison  re¬ 
form.  In  my  previous  incarnation,  I  was  deputy  counsel  for  the  gov¬ 
ernor  in  the  State  of  Michigan  and  had  some  fair  involvement  with 
prison  litigation  in  that  capacity. 

The  Mimgan  perspective  is  necessarily  colored  by  Michigan’s  ex¬ 
perience,  which  is  unfortunately  not  unique,  with  the  Civil  Rights 
of  Institutionalized  Persons  Act,  or  CRIPA,  as  it  is  enforced  by  the 
t  Civil  Rights  Division  of  the  U.S.  Department  of  Justice.  That  expe¬ 

rience  began  in  1982  when  the  Justice  Department  launched  an  in¬ 
vestigation  of  the  conditions  in  various  Michigan  prisons.  This  in¬ 
vestigation  culminated,  or  should  I  say  led  to,  the  Justice  Depart- 

•  menrs  simultaneously  filing  in  1984  a  CRIPA  action  against  the 
State  and  various  State  officials,  an  entry  of  a  consent  decree  and 
an  accompanymg  State  plan  for  compliance  that  were  designed  to 
address  the  Civ^l  Rights  Division’s  myriad  concerns  about  Michi¬ 
gan’s  penal  institutions. 

The  consent  decree  and  State  plan  permit  the  Civil  Rights  Divi¬ 
sion  attorneys  and  the  Federal  district  court  in  Michigan  to  delve 
into  such  constitutional  enormities  as  whether  food  being  served  to 
prisoners  in  segregation  is  scraping  the  top  of  the  meal  slot  when 
being  delivered  to  whether  food  debris  has  adeouately  been  cleaned 
from  an  electric  can  opener  in  a  prison  mess  hall. 

I  brought  with  me  a  series  of  compliance  reports  that  the  State 
has  prepared  during  the  tortuous  course  of  this  litigation  that  out¬ 
line  the  unbridled  extent  to  which  the  Federal  judicial  and  execu¬ 
tive  branches  have  delved  into  the  minutest  details  of  the  adminis¬ 
tration  of  Michigan's  prisons. 

The  bill  of  particulars  that  is  the  State  plan  for  compliance  and 
attendant  court  orders  allow  for  a  situation  in  which  tne  State  of 
Michigan  advances  the  ball  down  the  field  to  satisfy  the  demand 
of  the  moment,  onlv  to  have  the  court  and/or  the  Justice  Depart¬ 
ment  move  the  goal  posts  further  away  by  an  equal  distance.  The 
State  thus  negotiates  with  itself  in  its  futile  efforts  to  bring  an  end 
to  this  enormously  costly  litigation. 

But  my  primary  purpose  in  speaking  to  you  today  is  not  to  delve 
into  the  minutia  that  is  the  U.SA.  v.  Michigan  consent  decree.  It 
is  rather  to  ask  that  you  think  about  what  message  the  Michigan 

*  experience  with  CRIPA,  the  Civil  Rights  Division,  and  the  Federal 
court  sends  to  all  States.  To  imderstand  this,  it  is  important  that 
you  understand  where  Michigan  found  itself  in  January  of  1991 
when  my  boss,  John  Engler,  became  governor  of  the  State  of  Michi¬ 
gan. 

Hie  Federal  district  court  had  found  Michigan  in  contempt  of 
court  for  its  failure  to  comply  with  the  various  requirements  of  the 
decree  and  had  imposed  $10,000-per-day  fines  on  the  State.  The 
new  administration's  response  to  the  state  of  affairs  was  to  purge 
the  contempt  and  to  seek  compliance  with  the  terms  of  the  decree 
in  an  honest  effort  to  terminate  the  need  for  further  litigation. 

This  ^proach  met  with  initial  success  when  the  Justice  Depart¬ 
ment,  after  conducting  its  own  investigation  of  the  conditions  in 
Michigan’s  consent-decree  institutions,  concluded  that  Michigan 
had  attained  the  objectives  of  the  decree  in  the  areas  of  medical 
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care,  fire  safety,  sanitation,  and  others,  with  the  exception  of  men* 
tal  health. 

In  April  of  1992,  the  parties  stipulated  to  the  dismissal  of  all  con¬ 
sent  decree  issues,  with  the  exception  of  mental  health  care.  It  ap¬ 
peared  that  Michigan’s  vigorous  and  expensive  efforts  at  compli¬ 
ance  had  resulted  in  the  hoped  for  outcome.  The  Federal  district 
court,  however,  refused  to  dismiss  the  most  onerous  decree  require- 
meuts.  Michigan  thus  found  itself  in  the  anomalous  situation  of  not 
being  able  to  dismiss  a  lawsuit  that  the  parties  themselves  agreed 
should  be  dismissed. 

Michigan  appealed  the  court’s  refusal  to  take  the  parties  at  their 
word,  hoping  against  hope  that  the  Justice  Department  would  rally 
to  the  defense  of  the  stipulation  that  it  had  entered  into  less  than 
a  year  previous.  In  fact,  not  only  did  the  Justice  Department  fail 
to  support  the  stipulation  on  appeal,  it  filed  a  brief  with  the  Sixth 
Circuit  Court  of  Appeals  supporting  the  district  court’s  ability  to 
refuse  acceptance  of  its  own  stipulation  with  Michigan.  Following 
this  Justice  Department  flip-flop,  the  sixth  circuit  upheld  the  dis¬ 
trict  court’s  ruling. 

Allow  me  to  share  two  further  indignities  that  Michigan  has  suf¬ 
fered  that  demonstrate  the  counterproductive  message  that  the 
Michigan  experience  sends  to  the  States.  In  its  effort  to  purge  con¬ 
tempt  in  early  1991,  the  State  entered  into  a  stipulation  that  in¬ 
cluded,  at  the  court’s  insistence,  a  requirement  that  the  State  oper¬ 
ate  mental  health  bed  space  equivalent  to  3.2  percent  of  its  prison 
population,  with  1  percent  of  that  total  consisting  of  acute  care 
beds. 

To  attain  compliance  with  this  and  other  consent  decree  require¬ 
ments,  the  State  converted  a  former  prison  facility  into  a  400-bed, 
state-of-the-£irt  mented  health  hospitm,  fit  a  cost  of  approximatelv 
$30  million.  The  State  also  instituted  a  new  treatment  regime  and, 
in  a  revolutionary  move,  turned  administration  of  its  prison  mental 
health  program  over  to  the  State’s  Department  of  Mental  Health. 

Given  current  population  projections,  the  1-percent  acute  care  re¬ 
quirement  would  force  Micnigan  to  ^Uy  staff  approximatelv  400 
acute  care  beds  by  the  end  of  this  year.  'The  only  problem  witn  this 
rec[uirement  is  that  patient  caseloads  do  not  justify  opening  this 
number  of  beds.  The  current  acute  care  caseload  is  below  300  pa¬ 
tients,  in  part  due  to  the  State’s  success  in  treating  inmates.  'The 
State’s  motion  to  modify  this  requirement  were  denied,  and  earlier 
this  week  the  sixth  circuit  denied  the  State’s  motions  for  stav, 
which  now  forces  the  State  to  open  and  fully  staff  acute  care  beds 
for  patients  that  do  not  exist, 

Ine  patent  absurdity  of  this  situation  faces  Michigan  with  a 
choice  between  defying  a  Federal  court  order  or  spending  millions 
of  scarce  taxpayer  dollars  treating  imaginary  prisoners.  I  put  it  to 
you  that  the  taxpayers  of  Michigan  or  any  otner  State  would  de¬ 
mand  that  any  elected  policymaker  who  made  such  a  decision  be 
promptly  examined  by  one  of  the  newly  hired  psychiatrists  and 
ensconced  in  one  of  the  newly  created  beds.  Again,  Michigan’s  ef¬ 
forts  at  compliance  have  been  met  with  an  unrelenting  refusal  to 
give  the  State  any  credit  for  managing  its  own  affairs  in  this  arena. 

What  has  been  Michigan’s  latest  reward  in  its  continuing  strug¬ 
gle  to  hit  the  moving  target  that  is  the  U.SA.  v.  Michigan  consent 
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decree?  It  was  announced  to  State  officials  in  1994  that  the  Civil 
Rights  Division  would  be  launching  yet  another  CRIPA  investiga¬ 
tion,  this  time  of  the  State’s  women\  prisons.  Thus  far,  I  am  happy 
to  report  the  State  has  successfully  resisted  the  Justice  Depart¬ 
ment's  heavy-handed  efforts  to  pry  its  way  into  our  facilities  on  the 
basis  of  generalized  prisoner  complaints.  In  fact,  two  Federal  dis¬ 
trict  judges  in  Michigan  have  denied  the  Civil  Rights  Division’s  ef¬ 
forts  to  tour  these  facilities  prior  to  filing  suit. 

«  To  help  demonstrate  the  absurdity  of  the  allegations  the  Civil 

Rights  Division  is  making  in  its  investigation  of  the  State’s  wom¬ 
en's  prisons,  the  Federal  Bureau  of  Prisons  periodically  houses  fe¬ 
male  inmates  at  one  of  the  facilities  subiect  to  the  investigation.  As 
‘  recently  as  last  fall,  the  Bureau  gave  the  facility  a  glowing  report 

on  all  measures  of  performance. 

The  Civil  Rights  Division  alleges  that  the  prisoner  grievance  sys¬ 
tem  denies  female  inmates  their  constitutional  rights,  but  the  Jus¬ 
tice  Department  recently  certified  that  system  pursuant  to  the  pro¬ 
cedures  set  forth  in  CfoPA  itself.  It  would  appear  that  the  left 
hand  does  not  know  what  the  right  hand  is  doing  at  the  Justice 
Department  with  respect  to  Michigan’s  prisons  housing  female  in¬ 
mates,  which  I  believe  calls  into  question  the  true  motivation  of  the 
Division  in  this  investigation. 

Now,  I  would  ask  you,  members  of  the  committee,  what  does  the 
Michigan  experience  say  to  States  involved  in  CRIPA  litigation? 
Michigan’s  sincere  efforts  at  compliance  and  the  attendant  expendi¬ 
ture  of  millions  of  taxpayer  dollars  have  left  it  in  no  better  position 
than  it  found  itself  in  in  January  of  1991  when  the  court  was  im¬ 
posing  $10,000-per-day  fines  upon  the  State.  If  the  wages  of  compli¬ 
ance  are  the  same  as  those  one  would  presume  for  continued 
unrepentence — namely.  Justice  Department  flip-flops,  court  orders 
bearing  no  basis  in  reality,  and  seemingly  vindictive  attempts  to 
impose  another  consent  decree  on  the  State — then  why  should  the 
State  be  motivated  to  comply? 

'The  message  to  the  States  seems  to  be  that  there  is  no  benefit 
to  be  derived  from  complying  with  the  demands  of  the  Justice  De¬ 
partment  and  Federal  courts  and  CRIPA  liti^tion.  I  suggest  to  you 
that  this  particular  consent  decree  has  outhved  its  usefulness  and 
that  the  CRIPA  statute  as  a  whole  deserves  serious  reform. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Gadola  follows:] 

Preparbo  Statement  of  Michael  Gadola 

Mr.  Chairman  and  diatinguisbed  Judidaiy  Committee  members,  thank  you  for 
providing  me  the  oi^rtunity  to  communicate  the  great  State  of  Michigan’s  perspec¬ 
tive  on  the  issue  of  overhaul!^  the  nation’s  prisons.  For  better  or  worse,  prisons 
are  particulariy  big  business  in  Midiigan.  We  incarcerate  more  people  per  capita 
than  any  other  northern,  industrial  state.  The  current  budget  for  our  Department 
of  Corrections  is  $1.3  billion  dollars.  lu  Washin^n  terms,  that  is  probably  not 
much,  but  in  Michigan  it  is  extremely  significant.  In  point  of  fact,  Michigan  now 
spends  15  percent  of  its  general  revenue  fUnding  to  operate  its  prison  system.  In 
1980,  corrections  spending  represented  only  3  percent  of  the  general  revenue  fiind. 
Why  the  tremendous  incnuMe  in  resources  committed  to  corrections?  The  reason  is 
simple:  our  prison  population  has  skyrocketed  over  the  past  ISyears — fiam  15,148 
prisoners  in  1980  to  88,815  prisoners  as  of  July  21st  this  vear.  During  that  15  year 
time  fiame,  Michigan  has  spent  in  excess  of  one  billion  aoUars  on  net  prison  con¬ 
struction. 
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BecauM  of  the  explosive  growth  in  our  prisoner  population  and  in  prison  spend¬ 
ing,  Michigan  has,  in  part  out  of  fiscal  neomty,  beMme  a  national  leader  in  prison 
reform.  The  State  s  Community  Corrections  and  Boot  Camp  programs  are  Just  two 
of  the  innovate,  reasonable  and  ooet-eflective  alternatives  to  traditional  mcarcer- 
atlon  which  have  been  independently  implemented  by  the  state.  Michigan  is  also 

Sroud  of  its  efforts  to  run  a  nijd)  oimty,  humane  and  constitutional  pilMn  mtem. 

Tearly  all  of  our  correctional  ladllties  are  fiilly  accredited  by  the  American  Correc¬ 
tions  Association.  We  have  what  may  be  the  most  extensive  training  program  in  the 
nation  for  corrections  officers.  Our  rate  of  prison  violence  is  among  the  lowest  of  any 
state.  Michigan  mnds  an  average  of  $40w  per  year,  per  prisoner  for  health  care, 
including  nearly  $1700  for  mental  health  services. 

Despite  these  and  other  pertinent  facts  (several  of  which  I  will  note  below),  sev¬ 
eral  federal  laws,  whether  oy  their  plain  words  or  through  Judicial  interpretation, 
have  enabled  both  the  Civil  Rights  Division  of  the  Justice  Department  and  federal 
judges  to  micro-manage  the  day-to-day  operations  of  innumerable  Michigan  prisons. 
Suw  federal  micro-management  of  a  purely  state  function  has  resulted  in  more 
Uian  a  decade  of  protracts  litigation  which  has  cost  Michigan  taxpayers  hundreds 
of  millions  of  dollars  since  1984.  The  Committee  now  has  the  unique  and  important 
opportunity  to  remedy  the  abuses  caused  by  certain  federal  laws,  while  preserving 
the  level  of  constitutional  rights  to  which  a  prisoner  is  entitled. 

The  federal  statute  whiw  has  been  most  fiequently  utilized  to  micro-manage 
Mic^an’s  prisons  is  the  Civil  Rights  of  Institution^zed  Persons  Act  of  19S0 
(CRII%).  As  you  are  aware,  CRIPA  as  written  provides  limited  power  to,  and  one 
would  have  thought,  fairly  clear  directions  as  to  the  role  of  the  Attorney  (jeneral: 
the  Attorney  General  may  only  initiate  suit  against  a  state  if  the  Attorney  (General 
personally  verifies  that  he/she  ”*  *  *  has  reasonable  cause  to  believe  that  any  state 
*  *  *  is  sxibjecting  (prisoners]  to  egregious  or  flagrant  conditions  which  deprive  per¬ 
sons  of  any  ri^ts  *  *  *  secured-or  protected  by  the  Constitution  *  *  *  causing  such 
persons,  to  suner  grievovis  harm,  and  is  piusuant  to  a  pattern  or  practice  of  resist- 
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ns.  to  suffer  grievovis  harm,  and  is  piusuant  to  a  pattern  or  practice  of  reeist- 
to  the  Aill  emoyment  of  such  rights  *  *  *”  This  is  a  very  higp  threshold.  Con- 
also  placed  dear  requirements  upon  the  Attorney  Genem  vrith  respect  to  pre- 


sanal  litigation. 

Moreover,  Cong 
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tents  upon  the  Attorney  Genem  vrith  respect  to  pre- 
ig  of  federal  assistance  to  states,  as  a  means  of  limit- 
matters  and  to  reduce,  to  the  extent  possible,  adver- 

attempted  to  limit  the  remedies  which  the  Attorney 
*A  action  to:  **  *  *  eqviitable  relief  as  may  be  appro- 
>rrective  measures  necessary  to  insure  the  fiill  emoy- 


Bartment’s  CivilRights  Division  and  tederal  court  interpretation  of— CRIPA  reveals, 
le  Congressional  limitations  initially  placed  within  the  statute  are  not  being  ad¬ 
hered  to  oy  either  of  these  two  branches  of  the  federal  government  Instead,  CrEPA 
is  being  u^  by  federal  officials  as  a  vehide  to  insure  that  state  prisons  are  oper¬ 
ated  in  a  manner  which  theee  officials  believe  they  should  be  operated,  disregaroing 
the  Congressional  directive  of  limiting  federal  authority  to  enforcing  the  minimum 
corrective  measures  necessary  for  the  et\joyment  of  constitutional  rights.  To  tax¬ 
payers  and  to  all  law-abiding  dtizens,  the  abuse  of  CRIPA  is  a  crime. 

In  1962,  the  Justice  Departmenrs  Civil  Rights  Division  investigated  several 
Michigan  prisons  and  conduded  that  unconstitutional  conditions  existed.  In  July 
1984,  and  on  the  same  day  that  federal  court  litigation  had  been  instituted  by  the 
Attorney  General,  a  Consent  Decree  was  entered  Into  by  the  parties  to  remedy  the 
concerns  raised  by  Justice.  As  the  District  Court  itself  had  noted,  the  Consent  De¬ 
cree  was  entered  into  as  a  msans  to  end  ths  Utignthn  (see  United  States  v.  Michi¬ 
gan,  680  F.Supp.  928  (WD  Mich.  1987))  and  allemte  certain  minimal  constitutional 
concerns  raisM  by  Justice.  This  is  consistent  with  CRIPA’s  original  intention  that 
the  Attorney  General  safeguard  prisoners’  threshold  constitutional  rights  through 
minimum  corrective  measures. 

Since  1984,  however,  the  Attorney  General  and  the  Federal  District  Court  have 
strayed  far  the  limited  constitutional  purposes  of  CRIPA  and  the  Consent  De¬ 
cree.  The  Consent  Decree,  rather  than  settlmg  the  CRIPA  suit  as  intended,  has  pro¬ 
vided  Civil  Rights  with  a  vehicle  to  pursue  a  course  of  litigation  (with  the  admira¬ 
tion  and  full  support  of  the  Federal  District  C!ourt)  to  micro-manage  the  Consent 
Decree  prisons.  What  has  resulted  in  the  USA  v.  Michigan  case  is  the  federal  gov¬ 
ernment  (more  specifically  the  Executive  and  Judicial  branches)  pursuing  litigation 
to  insure  that  foM  served  to  prisoners  is  a  certain  temperature,  that  a  certain  num¬ 
ber  of  light  fixtures  and  electrical  outlets  are  in  each  cell,  and  that  food  loaf  not 
be  servea  to  prisoners  under  certain  circumstances.  Theee  patently  absurd  rulings 
with  which  Michigan  has  had  to  comply  or  appeal  are  all  verifiable  and  reported 
in  the  volumes  m  the  Federal  Supiuement  See  USA  v.  Michigan,  supra,  680 
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P.Supp.  at  p.  1004:  USA  v.  Michigan,  680  P.Supp.  270,  277  (WD  Mich.  1987).  What 
ia  loat  in  all  this  litigation  is  one  siinple  fact  Prison  is  not  a  vacation,  and  not  a 
home  away  fixun  home.  Prison  is  punishment 

Of  course,  the  Consent  Decree  was  agreed  to  by  the  state,  and  has  proven  success¬ 
ful  in  certain  areas  spedfically  providM  for  in  the  Decree.  The  problem  lies  in  the 
Court  and  Civil  Rights  Division’s  continued  pursuit  of  prison  intervention  by  delving 
into  the  mlnutia  of  prison  operations  all  in  the  name  of  enforcing  the  general  provi¬ 
sions  of  the  Deoee. 

During  the  eleven  years  of  its  continuing  Jurisdiction  over  the  CRIPA  Consent  De¬ 
cree,  the  Court  has  ordered  the  hiring  of  numerous  independent  experts  to  admin- 
ister  compliance  with  the  Consent  Deoree.  Unlimited  access  to  prisons,  prison  per¬ 
sonnel  and  documents  are  granted  to  these  experts,  each  of  whom  are  paid  excessive 
hourly  or  dally  rates  at  the  expense  of  Michigan  taxpayers.  These  experts,  who  have 
a  significant  financial  incentive  if  the  Court  continues  monitoring  these  Michigan 
prisons,  have  assisted  the  Court  in  making  rulings  on  such  constitutionally  sigmfl- 
cant  decisions  as  the  handling  of  laundiy  and  the  fi^equency  with  which  laundry 
must  be  done.  See  USA-  tupra, 

I  state  the  obvious  when  I  say  that  what  was  lost  upon  the  Executive  and  Judicial 
branches  is  the  Congressional  pronouncement  that  CRIPA  remedies  are  to  be  nor- 
rowly  tailored  to  remedy,  in  the  least  restrictive  manner,  constitutional  violations. 
Issues  like  whether  a  prisoner’s  diet  includes  food  loaf,  or  whether  food  served  to 
prisoners  is  at  a  certain  temperature,  do  not  raise  to  constitutional  significance; 
rather,  they  provide  clear  examples  of  the  federal  judiciary  improperly  ddving  into 
the  state’s  exclusive  role  of  managing  the  day  to  day  affairs  in  its  own  prisons.  In 
fact,  in  Sandin  v.  Connor,  1995  U.S.L.W.  4o01,  the  U.S.  Supreme  Court  recently 
cited  the  USA  case  as  an  example  of  impermii^ble  federal  micro-management  of 
prison  operations  which  occurs  under  the  guise  of  enforcing  constitutional  r^ts. 

I  am  sorry  to  report  that  the  triviallxaaon  and  abuses  of  CRIPA  continue  to  this 
day.  Most  recently,  the  Court  in  USA  has  granted  the  Civil  Rijdits  Division  request 
for  access  to  a  prison  not  covered  by  the  Consent  Decree,  and  which  did  not  even 
exist  in  1984.  ^irthermore,  over  the  past  year,  the  Civil  R4d>ts  Division  has  been 
conducting  an  investigation  of  two  Michigan  women’s  prisons,  allying  the  eadstenoe 
of  unconstitutional  conditions.  This  investigation  is  apparently  oon^uing  despite 
the  fact  that  one  of  the  prisons  has  been  approved  by  the  JustiM  Department’s  own 
Federal  Bureau  of  Prisons  to  house  federal  women  prisoners,  and  both  are  ftiUy  ac¬ 
credited  by  the  American  Correctional  Association.  The  Cirtl  Rights  Division  has 
also  allied  that  Michigan’s  arievanos  procedure  violateo  Due  Process;  at  the  earns 
time  this  allegation  was  madk  this  same  Justice  Department  awarded  fiill  certifi¬ 
cation  of  the  procedure  under  CRIPA. 

On  July  28,  1994,  the  Justice  Department  filed  suit  against  Michigan,  seeking  un¬ 
limited  access  to  these  women’s  prisons  for  purposes  of  its  investigaaon,  a  tactic  em¬ 
ployed  in  other  states  as  well.  In  a  letter  datod  May  9. 1996,  Governor  John  En|der 
asked  Attorney  General  Janet  Rono  to  prevail  upon  her  staff  to  "*  *  *  follow  me 
CRIPA  statute  and  provide  the  requisite  notice  of  the  specific  concerns  involving  the 
Michigan  facilities  prior  to  issuing  a  complaint”  ’The  Governor  went  on  in  the  letter 
to  remind  the  Attorney  Generu  that  *”  *  *  the  CRIPA  envisions  cooperation 
throu;^  reciprocal  exchange  of  information.”  Michigan  has  always  been  willing  to 
cooperate  with  federal  officials  rMarding  Imtimate  concerns  related  to  its  priwn 
operations,  but  we  have  steadfastly  inmsteo  that  those  officials  comply  with  the 
spirit  and  intent  of  CRIPA  before  the  state  would  consider  goiim  to  toe  rather  ex¬ 
traordinary  step  of  facilitating  a  firee-ranging  inspection  of  any  orits  correctional  fa¬ 
cilities.  And  indeed,  two  Fedem  District  Judges  nave  concunM  with  Michigan’s  de¬ 
cision  to  deny  Justice  Department  access  to  the  women’s  prisons  in  questioa  Both 
District  JudjM  held  that  CRIPA  does  not  provids  pre-litigation  access  to  a  state  fa¬ 
cility  without  state  consent  However,  even  this  principle,  seemingly  made  clear  by 
Congress  in  the  statute  and  its  l^d^tive  history,  has  bMn  subjm  to  differing  in- 
tenretations  across  ^he  country. 

Costs  for  compliance  with  the  requirements  of  the  USA  Consent  Decree,  as  inter¬ 
preted  by  the  Court  and  Justice,  are  stamering.  Since  1984  Michigan  has  spent  over 
|226  million  to  comply  with  the  initial  terms  of  the  Consent  Deoee  as  well  as  the 
supplemental  requirements  ordered  by  the  Court  The  Michigan  Department  of  Cor¬ 
rections  has  hired  innumerable  staff  whose  sole  reeponsibiirty  is  to  ensure  compli¬ 
ance  with  the  Consent  Decree.^  These  excessive  costs  and  the  micro-management 


*Tbe  Department  has  been  ordered  to  submit  to  the  Court  and  its  eq>erts  bi-annual  and 
quarterly  oomplianoe  rcMrta  on  mental  health  issues,  non-mental  health  issues,  and  out-of-call 
setiTltiea.  I  have  brouiJit  ooptss  of  several  such  reports  for  the  Committee  to  examine,  as  the 
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of  Michigan  oriBons  are  the  direct  but  unforeaeen  result  of  the  misintetpretation 
and  misuse  or  CRIPA  by  the  federal  courts  and  Civil  Ri^ts  Dividon.  The  best  suit¬ 
ed  remedy  to  alleviate  these  serious  abuses  is  to  amend — CRIPA,  to  make  explicit 
what  was  initially  intended  by  Congress,  and  to  limit  the  statutory  power  of  the  At¬ 
torney  General  in  pursuing  CllIPA  actions. 

For  example,  an  amendinent  making  it  explicit  that  the  Attorney  General  does 
not  have  a  pre-litigation  ri^t  of  access  to  a  state  facility  in  the  absence  of  state 
consent  Su4m  an  amendment  will  not  only  preserve  the  law  as  intended  by  Con- 
greu  in  1980,  but  will  also  preserve  state  sovereignty,  another  important  issue  rec- 
ogT^ed  by  CRIPA  but  ignorM  by  Justice  and  the  courts.  A  CRIPA  amendment  pro¬ 
viding  that  the  Attorney  General  shall  not  institute  a  suit  unless  he/she  has  clear 
and  convincing  cause  to  believe  a  violation  of  the  statute  exists  should  be  adopted 
to  protect  states  against  frivolous  suits  brought  at  federal  taxpayer  exjKnse.  Cur¬ 
rently,  the  Attorney  General  only  needs  reasonable  cause  to  bweve  a  violation  ex¬ 
ists. 

Other  amendments  which  I  believe  would  remedy  the  abuses  spawned  by  CRIPA 
can  be  found  within  the  Contract  With  America's  Taking  Back  Our  Streets”  pro¬ 
posal,  which  includes:  continuing  the  requirement  of  dismimng  a  suit  for  180  days 
when  the  prisoner  has  not  exhausted  available  remedies,  but  eliminate  the  judicial 
discretion  in  ordering  the  dismissal;  addiiw  a  provision  lowing  a  ju(^  to  dismiss 
aua  tpontt  a  prisoner  complaint  which  fails  to  state  a  claim;  and,  with  resp^t  to 
pre-litigation  Issues,  amendments  requiring  (1)  the  Attorney  General  to  provide  a 
state  mth  the  specific  facts  which  allegedly  constitute  unconstitutional  mis¬ 
conduct — including  the  names  of  prisoners  subject  to  the  alleged  misconduct— and 
(2)  enabling  a  Juo^  to  review  the  substance  of  an  Attorney  General  certification, 
which  would  rrauce  the  niimber  of  federal  suits  by  providing  the  full  disclosure  of 
facts  necessary  to  make  a  preliminan  determination  as  to  the  validity  of  any  allega¬ 
tions  and  whether  there  is  a  need  for  voluntary  compliance  to  remedy  actual  con¬ 
stitutional  violations. 

With  respect  to  Consent  Decree  cases,  an  amendment  placing  specific  time  limits 
on  the  duration  in  which  the  Attorney  General  may  liti^te  CIUPA  consent  decree 
cases — such  as  three  years  imlees  specific  unconstitutional  conditions  are  proven  to 
exist — ^would  ensure  that  the  Attorney  General  and  the  courts  no  longer  lure  states 
into  voluntary  compliance  plans  only  to  turn  artmnd  and  create  decades  of  costly 
and  constitutionally  unnecessary  litigation.  While  federal  judges  may  serve  for  life, 
consent  decrees  should  not  be  a  lifelong  burden  on  states.  Given  the  history  of  con¬ 
sent  decree  litigation  in  this  country,  most  eepedally  in  Michigan,  only  with  such 
an  amendment  will  states  have  any  incentive  to  enter  into  voluntaiy  agreements 
which  save  costs  for  everyone  and  expeditiously  alleviate  the  unconstitutional  condi¬ 
tions  which  Congress  has  sou^t  to  remedy  tiuxnig^  CRIPA.  Under  current  law,  no 
state  would  enter  into  a  consent  decree  when  doL^  so  inevitably  continues  and  ex¬ 
pands  litigation  and  reduces  resources  otherwise  available  for  the  prison  system. 

Thank  you  for  allowing  me  to  eoqiress  Michigmi’s  stroiu  concerns  on  these  impor¬ 
tant  topics.  If  we  can  be  of  fiuiher  assistance  in  your  efforts,  we  would  be  pleased 
to  help. 

Senator  Abraham.  Thank  you,  Mr.  Gadola,  and  thanks  for  your 
patience  in  waiting. 

Mr.  Watson,  thi^  you  also  for  vour  patience  and  waiting  here. 
Senator  Biden.  Mr.  Chairman,  if  I  may  interrupt,  Mr.  Watson  is 
from  Delaware  and  I  am  glad  he  is  here,  but  his  patience  is  legend¬ 
ary.  Thanks  for  waiting. 

STATEMENT  OF  ROBERT  0.  WATSON 

Mr.  Watson.  Mr.  Chairman,  I  would  request  that  my  written 
statement  be  entered  in  the  record,  also. 

Senator  Abraham.  It  will,  without  objection. 

Mr.  Watson.  Let  me  depart  a  moment  from  my  prepared  testi¬ 
mony  just  to  say  that  witn  regard  to  control  of  crime,  Delaware, 
being  a  small  State,  has  taken  considerable  action  in  tlds  area.  We 


reports  ovidenca  the  absurd  detail  in  which  Justloe  and  the  Court  hare  become  invohred  in  pris¬ 
on  operations.  Ihese  reports  Jxist  as  deariy  estaUish  the  amount  of  taxpayer  supported  work 
which  is  req^iired  of  Michigan  to  prore  oomphanoe  with  these  extraordinary  orders. 
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abolished  parole  and  we  have  enacted  truth  in  sentencing.  I  think 
we  are  one  of  the  few  States  that  complies  with  the  85-percent  re¬ 
quirement  of  the  crime  law.  We  have  had  a  three-strikes-and-you- 
are-out  bill  for  17  vears  that  has  been  in  use. 

We  have  6  levels  of  sentencing,  really,  to  protect  the  public  by 
allowing  judges  to  craft  sentences  that  are  more  responsive  to  what 
they  see  in  the  defendimt,  and  they  generally  combine  them — some 
prison  time,  some  halfway  house  time,  then  some  intensive  super¬ 
vision  and  on  back  to  the  community.  So  I  just  say  that  as  a  pre¬ 
liminary  comment  because  there  are  some  other  distinguished  col¬ 
leagues  in  the  room  you  will  hear  from  later  who  will  speak  about 
other  matters  before  the  committee.  So  I  will  defer  to  them  to  talk 
about  those  issues. 

I  am  here  to  speak  about  the  matters  before  you  that  relate  to 
STOP.  I  think  as  one  of  the  prior  panelists  said,  he  has  found  cor¬ 
rections  commissioners  generally  see  those  with  some  favor  because 
of  the  consequence  on  our  budgets,  and  I  think  that  is  true.  That 
has  been  my  experience. 

I  filso  think  that  by  abolishing  the  access  to  consent  decrees  as 
an  initial  move  or  a  preliminary  move,  the  States  really  lose  the 
right  to  get  in  and  to  resolve  things  when  we  consider  that  to  be 
appropriate.  It  does  not  take  away  the  option  of  the  State  to  take 
a  matter  to  trial  if  that  is  how  we  see  the  matter  should  go.  It  also, 
I  think,  adds  costs  to  local  government. 

STOP  requires  that  almost  all  lawsuits  involving  conditions  of 
confinement  in  prisons,  jails,  and  detention  facilities  would  have  to 
go  to  trial,  and  that  just  means  that  local  governments  can’t  settle 
these  suits  without  admitting  liability  ana  opening  themselves  .to 
countless  other  actions. 

I  was  in  the  Oregon  Department  of  Corrections  for  approximately 
30  years,  and  in  that  time  was  the  head  of  the  department  for  10. 
Seven  of  those  10  years,  we  were  in  Federal  court  on  a  lawsuit  that 
dealt  with  the  totality  of  conditions  in  the  prisons.  That  was  over¬ 
turned.  Then  we  had  to  go  back  to  trial  on  every  single  condition, 
and  in  the  end  we  lost  and  had  a  long  order  entered  hy  the  court, 
which  in  subsequent  vears  I  have  seen  veiy  closely  resembled  what 
could  have  happened  had  we  entered  into  a  consent  decree  and 
dealt  with  those  matters. 

The  ironic  thing  is  that  in  the  case  and  in  matters  that  have  oc¬ 
curred  since,  the  strongest  evidence  the  attorneys  for  the  inmates 
have  is  our  own  reouests  for  improvements  to  the  prison  system 
that  we  document  for  them  year  after  year,  improvements  that 
need  to  be  made.  As  you  know,  legislatures  have  limited  funds  and 
tend  to  defer  to  other  matters  in  many  instances  of  a  much  higher 
priority,  and  I  would  agree  with  that.  But  nevertheless,  when  these 
lawsuits  come  forward,  it  is  not  unusual  to  have  subpoenaed  your 
budget  requests  for  the  last  several  years,  or  matters  that  go  to  ac¬ 
creditation  and  what  those  circumstances  find. 

So,  in  hindsight,  it  looked  as  if  we  would  have  been  far  better 
off  than  spending  7  years  and  wasting  the  court’s  time  and  ending 
up  at  the  end  of  that  time  with  somethii^  that  could  have  been  ne¬ 
gotiated  and  probably  was  a  mistake.  in  subsequent  lawsuits 
there,  we  did  settle  some  others  by  consent  decree,  and  in  others 
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we  went  to  trial.  We  felt  that  we  were  right  and,  for  the  most  part, 
won  those. 

But  I  think  where  we  go  after  a  settlement  with  no  chance  of 
winning,  we  ire  the  courts.  We  bring  about  increased  attorney’s 
fees.  Our  attorneys  don’t  work  for  anytning  either,  plus  all  the  time 
it  takes  from  our  staff,  and  they  are  always  key  staff,  to  appear  in 
court. 

Under  the  provisions  of  STOP,  as  you  have  heard,  they  self-de¬ 
struct  every  2  years,  and  I  can  tell  you  after  42  years  in  corrections 
and  18  heading  State  departments,  you  don’t  get  things  corrected 
in  2  years.  It  twes  severiil  years,  usually,  to  d^  with  the  matters 
that  get  brought  before  the  Federa  courts. 

We  have  a  consent  agreement  in  Delaware  that  is  not  before  the 
Federal  courts,  but  it  has  been  around  since  1988.  We  had  hearings 
over  the  last  2  days,  again,  about  a  number  of  issues  that  for  the 
most  part  I  woula  generally  agree  need  attention.  We  don’t  think 
we  are  in  contempt  of  court.  We  don’t  think  they  are  unconstitu¬ 
tional,  and  that  is  the  argument  with  the  judge. 

But  those  things  take  time  to  resolve,  and  to  have  these  things 
self-destruct  eveiy  2  years — and  perhaps  the  suggestion  earlier  of 
a  review  would  be  a  way  to  deal  with  that,  but  I  tnink  it  will  inter¬ 
fere  with  measured  efforts  to  move  forward.  Quite  often,  we  will  go 
the  lemslature  and  we  have  to  go  with  a  S-year  plan,  and  some¬ 
times  it  is  a  6-year  plan  so  thev  can  allocate  monev  over  a  longer 
interval  of  time.  Judges  have  found  those  acceptable.  'The  2-year 
self-destruct,  I  think,  is  a  problem  and  it  increases  our  expenses. 

It  does  rMuire  a  commitment  on  behalf  of  the  legislature  to 
make  these  tnings  work,  and  quite  often  we  can’t  get  their  atten¬ 
tion  without  some  action  by  the  court.  So,  again,  I  think  the  provi¬ 
sions  of  automatically  terminating  are  a  problem. 

So  how  do  we  deal  with  this  thin^  I  think  our  best  a{)proach, 
of  course,  is  to  have  professional  staff  so  thev  can  do  the  job  that 
has  to  be  done  in  the  prisons,  and  to  do  it  In  a  way  that  we  all 
want  done.  Professionals  in  corrections  wo^d  then  avoid  having  to 
deal  with  unconstitutional  prisons.  Again,  it  is  a  money  problem, 
and  quite  often  it  is  a  training  issue  that  has  to  be  gone  over  and 
over  and  over  again.  The  professional  standards  of  the  field  require 
individuals  to  1^  trained  eve^  year.  So  it  requires  ongoing  mon¬ 
itoring  and  if  you  miss,  then  it  could  be  an  issue  that  would  have 
to  m  back  to  trial  again,  which  I  think  is  probably  again  a  mistake. 

An  inordinate  portion  of  our  budget,  I  think,  would  be  shifted  to 
defending  these  suits  and  I  think  it  would  delay  improvement  if  we 
did  that.  I  think  it  stops  courts  from  having  access  to  more  infor¬ 
mation  in  a  timely  way.  I  just  have  to  say  that  when  these  issues 
have  arisen,  as  a  corrections  person  I  have  more  to  say  about  the 
court  orders  and  the  consent  decrees  than  I  do  when  it  goes  to 
trial.  That  is  really  an  issue  thfit  gets  up  in  the  air. 

When  it  is  a  consent  decree,  I  go  Mrsonally  and  our  key  staff  sit 
down  and  say  here  is  what  is  possible  to  do  and  here  is  the  time 
schedule  it  would  take  to  do  it,  contingent  upon  ftinding.  If  you  go 
to  trial,  it  is  the  lawyers  taking  over,  and  they  argue  l^alities  and 
they  a^e  forever  and  it  takes  a  long  time  to  get  these  matters 
settled.  1  much  prefer  a  consent  order  that  I  have  had  substantial 
say  in  what  it  looks  like,  when  it  happens,  and  how  we  are  going 
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to  do  it.  So  I  think  that  is  a  serious  consideration  that  is  lost  by 
the  STOP  legislation. 

These  cases  are  complex.  They  are  burdensome,  they  are  politi¬ 
cally  sensitive.  You  read  about  them  in  the  paper.  They  generate 
all  Kinds  of  mail  going  to  the  courts  and  to  my  office  and  to  legisla¬ 
tors  and  to  everyone.  1  haven’t  found  a  judge  yet  that  really  likes 
them.  I  know  the  judge  that  we  cot  so  acquaint^  with  in  Portland, 
OR— after  the  hearing,  we  woula  often  m  to  speak  at  the  bar  asso¬ 
ciation  or  some  organization  and  I  would  be  introduced  as  the  head 
of  the  department  of  corrections  and  he  would  introduce  himself  as 
really  the  head  of  the  department  of  corrections. 

That  was  really  the  way  it  was.  His  role  became  so  involved. 
After  hearing  every  detail  of  all  those  prison  conditions  and  the  tes¬ 
timony  that  was  brought  forth  and  the  issues  that  were  brought  by 
experts  from  both  sides.  I  think  he  was  really  an  expert  after  the 
end  of  that  trial  after  all  those  years. 

I  would  close  by  saying  that  prisons  are  not  a  bastille  anymore. 
At  prisons  all  over  the  country,  volimteers  come  by  the  hundreds. 
In  our  small  State,  about  500  volunteers  a  month  come  in.  They 
help  with  things  like  education  and  religious  services  and  voca¬ 
tional  training,  and  on  and  on,  and  I  think  those  individuals  are 
entitled  to  assurance  that  the  prisons  are  safe.  I  think  they  are 
safer  with  a  ready  access  to  consent  decrees  than  if  that  issue  was 
abolished,  and  again,  good  staff,  a  good  grievance  system,  and  fi¬ 
nally  access  to  the  courts,  if  all  else  fails.  I  think  passage  of  STOP 
would  complicate  this  process  and  make  it  more  difficult  to  settle 
lemtimate  claims. 

1  would  just  close  by  saying  that  prisons  are  not  ideal  places  to 
live.  They  will  alwavs  be  suluect  to  challenge.  As  a  person  who  has 
spent  42  years  in  the  field,  I  urge  this  committee  to  not  make  my 
job  more  difficult  by  taking  away  from  the  States  this  important 
tool.  It  is  cost-effective  and  humane,  and  I  think  our  goal  to  man¬ 
age  safe  prisons  and  the  right  to  settle  these  things  at  our  option 
and  go  to  trial  when  we  have  to  and  settle  when  we  don’t  should 
be  left  alone. 

Thank  you. 

[The  prepared  statement  of  Mr.  Watson  follows:] 

Prepared  Statement  op  Robert  J.  Watson 

Good  Morning.  Thank  you  for  giving  me  the  opportunity  to  testify  before  this 
Committee  regi^ng  legiuation  that  is  currently  under  conuderation  by  this  Con¬ 
gress. 

My  name  is  Bob  Watson.  I  am  the  Commissioner  of  Correction  of  the  State  of 
Delaware,  a  position  I  have  held  for  over  eight  years.  I  have  worked  in  the  field 
of  corrections  for  42  years,  beginning  in  Or^n  in  1963  as  a  Correctional  Officer 
in  the  State’s  maximum  security  prison.  After  working  my  way  up  throu^  the 
-ranks,  I  was  appointed  head  of  the  Oregon  Department  of  Corrections  in  1976,  a 
position  that  I  held  for  10  years  before  moving  to  Delaware. 

I  have  also  been  an  active  member  of  a  number  of  national  corrections  organiza¬ 
tions,  having  served  as  President  of  the  Association  of  State  Correctional  Adminis¬ 
trators,  Ch^  of  the  Commission  on  Cotrectional  Accreditation,  and  Chair  of  the 
CongreM  of  Correction.  I  am  also  a  recipient  of  the  American  Correctional  Associa¬ 
tions  E.R  Cass  Correctional  Achievement  Award. 

My  punoee  in  being  here  today  is  to  offer  you  views  regarding  the  “Stop 
Turning  Out  Prisoners  Act,”  a  bill  known  as  ”STOP.’'^This  proposed  legislation  is 
of  serious  concern  to  me  for  a  number  reasons.  First  and  foremost,  it  has  the 
practical  effect  of  depriving  state  administrators  of  the  right  to  settle  prison  condi- 
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tloziB  litigation  by  whatever  means  thev  consider  most  appropriate  under  the  dr* 
cumstances.  This  significantly  comprrwnisea  states'  ri^ts  and  creates  an  enormous 
potential  fiscal  impact  on  the  states. 

By  prohibiting  courts  fimn  approving  and  enforcing  orders  that  do  not  include  a 
finding  of  liability,  STOP  requues  that  almost  all  lawsuits  inmiving  conditions  of 
confinement  in  priMns,  jails  and  juvenile  detentum  fiacUities  will  have  to  go  to  trial. 
This  means  that  local  government  defendants  cannot  settle  suits— «ven  when  they 
deem  it  to  be  in  their  bm  interests  without  admitting  liability  and  opening  them¬ 
selves  im  to  coimtless  actions  for  damsgee  that  they  would  be  unable  to  defend. 

The  Oregon  Department  of  Correcti^  was  bum  in  the  late  197(fs  regarding  a 
variety  of  conditions  of  confinement.  We  spent  nearly  seven  yean  in  Federal  Court 
defending  the  conditions  that  were  alleged  to  be  unconstitutional,  giving  many 
houra  of  testimony  on  each  of  the  issues  raised.  We  lost  that  lawsuit  in  part  because 
the  conditions  were  clearly  unacoeptaUe  and  in  part  because  our  own  documents — 
for  example  budmt  reque^  accreditation  applications  and  our  own  professional  at¬ 
tempts  to  nu  he  improvements— cevealed  that  we  were  aware  of  the  existing  prob¬ 
lems.  Our  state  letpslature  has  maity  priorities  and  prisons  snd  detention  centers 
are  not  alwajrs  at  the  U>p  of  the  list.  Fcr  this  reason,  it  is  not  uncommon  for  impor¬ 
tant  requests  for  finding  to  be  repeated  year  after  year,  underscoring  our  knowl¬ 
edge  of  the  need  for  improvement  In  that  case,  we  spent  tax  dollars  in  defense  of 
a  situation  that  was  not  defensible  and,  in  the  end,  the  court  entered  an  order  that 
remiired  necessary  improvements  to  be  made  over  time-— a  situation  that  in  hind¬ 
sight  could  have  been  achieved  far  leas  expensively  and  far  more  effectively  through 
the  negotiation  of  a  consent  decree. 

In  subsequent  lawsuits  that  were  filed  during  nw  ten  years  as  head  of  corrections 
in  the  State  of  Oregon,  we  settled  some  issues  and  cases,  and  went  to  trial  on  those 
issues  that  the  parties  were  unable  to  reecdve  by  agreement.  We  settled  when  in 
our  assessment  we  had  no  chance  of  winning.  aM  by  negotiating  a  eettlement  we 
avoided  a  finding  of  liability  and  minimised  the  financial  burden  on  the  State  that 
would  have  resulted  firom  trial,  as  well  as  fittm  the  counUees  damages  actions  that 
would  have  been  filed  by  indindual  prisoners  on  the  baaia  of  a  court  finding  of  li¬ 
ability.  The  decision  to  utigate  or  to  settle  out  of  court  without  admitting  liability 
should  be  left  to  state  and  local  officials  to  make,  not  imposed  on  states  by  the  fed¬ 
eral  government 

Under  the  provisions  of  STOP,  judicial  findings  of  liability  will  self-destruct  every 
two  years,  requiring  repeated  fiul-hlown  trials  on  the  merits.  Thus,  STOP  will  inter¬ 
fere  with  offioals’  measured  efforts  to  eliminate  unconstitutional  conditions  and  will 
result  in  huge  expenditures  of  money  and  judicial  resources.  Many  of  the  improve¬ 
ments  that  are  required  to  bring  oonditiims  up  to  constitutional  standards  take 
years  to  implement  They  also  retpiire  a  omnmitment  on  behalf  of  legislators  to  pro¬ 
vide  the  necessary  ftmdmg.  A  two-year  limit  on  court  ordered  relief  will  create  a 
tendency  to  delay  necessary  improvements,  adopt  only  tenqiorary  fixes,  and/or  de¬ 
vote  all  of  the  Efopartmentrs  resources  to  litigating  the  same  issues  over  and  over 
every  two  years. 

By  way  of  illustration,  federal  lawsuits  often  challenge  a  prison’s  staffiiu  compo¬ 
nent  by  claiming,  for  example,  that  there  are  insufficient  correctional  staif  to  safe¬ 
guard  prisoners  nrom  violence  at  the  hands  of  other  prisoners.  However,  if  a  coiut 
orders  a  remc^  for  this  problem,  and  the  state  elects  to  hire  additional  staff,  but 
does  not  require  the  staff  to  undergo  an  adequate  training  program,  we  can  make 
a  temporary  fix,  whidi  will  do  ixitning  to  solve  the  underlying  problems.  In  the 
short  ierm  this  may  appear  to  save  mimey.  In  the  long  term  it  will  lead  to  more 
litigation  and  far  greater  expoiM  Tax  dollars  that  would  have  to  be  spent  on  the 
repeated  defense  of  prison  conditions  suits  that  would  result  from  temporary  fixes 
would  be  much  more  effectively  spent  on  implementing  long-term,  well-planned  im¬ 
provements. 

Professional  corrections  staff  do  not  want  to  run  imconstitutional  prisons.  They 
want  to  improve  conditions  where  necessary  but  will  be  undermined  in  their  at¬ 
tempts  to  do  so  if  their  state  legialaian  and  Department  of  Corrections  are  required 
to  divert  a  significant  portion  of  the  D^Mutmenre  budget  to  defending  cases  that 
should  be  aetued. 

Various  of  the  STOP  bill’s  other  provisions  are  equally  misguided.  As  a  result  of 
the  intervention  provisions  in  this  mil,  oonoctions  officials,  state  and  local  execu- 
tivee,  and  State  Attorneys  General  will  lose  control  of  litigation.  Local  slieriffa,  dis¬ 
trict  attorneys,  or  individual  legislstors  who  intervene  as  defendants  can  turn  good 
faith,  coordinated  efforta  to  meet  constitutional  requirementa  into  political  circuses. 

STOP  also  deprives  courts  of  the  benefit  of  court  monitors  sppomted  to  monitor 
compliance  and  smve  as  madiators  duriim  the  remedial  stage.  Magistrates  are  not 
permitted  to  perform  these  fiinctions  andT  as  a  result,  eourts  and  states’  sttornqys 
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will  be  reouired  to  conduct  repeated  compliance  hearings.  Most  monitors  ^t  are 
appointed  by  the  courts  have  significant  corrections  experience  or  expertise  in  the 
specific  areas  covered  by  the  court  order— for  example  medical  care— imd  can  work 
mth  conectiona  officials  during  the  remedial  stage,  offering  practical  suggestions 
and  workinjg  out  problems  basM  on  their  expertise  in  the  area  in  questions.  This 
vital  role  of  court>appointed  monitors  would  be  lost  if  this  provision  of  STOP  were 
enacted.  The  attorney’s  fee  provision  of  the  bill  would  exacerbate  this  problem  by 
limiting  plaintiffs’  attorneys’  role  in  the  remedial  phase  of  litigation — a  loss  of  exper> 
Use  at  a  crucial  stage  in  prison  conditions  litigabon  and  a  significant  erosion  of  the 
nation’s  commitment  to  sueguarding  the  dvil  rights  of  all  persona. 

STOP  would  also  seriously  impede  the  federal  Judidaiy’sability  to  enforce  the  con¬ 
stitutional  and  statutory  ri^ta  of  adults  and  Juveniles  by  removing  the  power  to 
issue  emergency  relief.  Federal  courts  do  not  willingly  become  involved  in  the  oper¬ 
ations  of  prisons  and  Jails— these  cases  are  complex,  burdensome,  politically  sen¬ 
sitive,  generate  a  lot  of  prisoner  mail,  and  continue  for  a  much  lonm  period  of  time 
than  most  litigation.  In  all  my  jrears  in  the  correctional  field,  I  Mve  yet  to  come 
across  a  judge  who  likes  these  cases.  Nonetheless,  the  courts  perform  an  essential 
role  in  protecting  the  rights  of  prisoners.  The  importance  of  this  role  is  even  more 
pronounced  in  the  context  of  emergency  life  ana  health-threatening  conditions.  A 
court  must  be  able  to  respond  to  a  proven  emergency,  such  as  a  TB  outbreak,  with¬ 
out  holding  a  fVill-blown  trial.  The  power  of  the  courts  to  act  q^ckly  without  the 
delay  of  a  trial,  when  there  is  an  imminent  danger,  is  one  of  the  most  important 
safeguards  offe^  by  our  legal  system.  Restricting  the  ability  of  the  courts  to  re¬ 
spond  to  such  emergendes  raises  not  onljr  dvil  liberties  concerns  but  also  serious 
management  problems  for  those  of  us  worlang  in  the  corrections  field. 

A  prison  is  not  an  isolated  bastille  populated  solely  by  prisoners  and  staff.  Due 
to  limited  fiinding,  and  efforts  to  bring  the  community  into  corrections,  members  of 
the  local  community  visit  prisons  on  a  daily  basis  to  assist  with  church  services,  the 

{iroviiion  of  educanonal  and  vocational  programs,  and  an  array  of  other  programs, 
n  Delaware,  more  than  600  volunteers  visit  our  prisons  each  month.  In  larger 
states  with  similar  polidee,  the  number  of  volunteers  could  be  in  the  thousands.  We 
owe  the  protection  of  the  courts  to  all  those  inside  our  prisons  and  to  the  commu¬ 
nities  to  which  they  return. 

We  are  also  responsible  for  the  safe^  and  eecuritjr  of  these  volunteers,  as  well 
as  that  of  staff  and  prisoners.  STOP  will  make  our  job  more  difficult  in  this  area 
as  well.  Good  prison  management  requires  an  effective  and  respected  process  for  the 
resolution  of  prisoners’  claims.  An  oraerly  process  for  the  resolution  of  daims  helps 
to  relieve  the  frustration  and  ang»r  of  prisoners  who  feel  they  have  genuine  prob¬ 
lems  that  require  resolution.  Well-trained  staff  are  the  first  step  in  respondi^  to 
legitimate  prisoner  daims;  a  formal  gnevance  s^tem  is  the  second  step.  Overloaded 
state  and  federal  courts  are  already  insistiug  that  states  implement  certified  griev¬ 
ance  si^tems  that  reduce  the  courts’  workload  by  resolving  prisoners’  claims  out-of- 
court  The  final  step,  when  all  else  fails,  is  for  the  prisoner  to  sue  the  governor  and 
corrections  staff  in  court  Passes  of  STOP  would  complicate  this  process  by  making 
it  more  difficult  to  settle  legitimate  daim*  out-of-court  and  by  diverting  scarce  tax 
dollars  from  the  important  areas  of  staff  training  and  prison  maintenance  to  litiga¬ 
tion,  thereby  adding  to  the  inevitable  tensions  of  prison  life. 

This  proposed  legislation  is  extremeW  costly  and  comes  at  a  time  when  tax  dollars 
are  particularly  scarce.  The  Judidal  mipact  Office  of  the  Administrative  Office  of 
the  U.S.  Courts  has  estimated  that  the  potential  annual  resource  costs  of  STOP 
could  be  more  than  $239  million  and  2,096  positions,  of  which  at  least  280  would 
be  judidal  officers.  At  least  $95  million  could  be  incuired  if  just  60  percent  of  exist¬ 
ing  prison  conditions  consent  decrees  and  court  orders  were  refiled  in  federal  court 
subsequent  to  their  termination  under  this  bill.  Manv  more  millions  of  dollars  in 
resource  coats  could  be  incurred  by  tho  Judiciary  if  all  the  plaintiff  members  of  a 
class  were  required  to  testify  as  to  how  Uie  alle^  prison  conditions  affected  them 
specifically.  On  top  of  all  of  this  are  the  countless  dollars  that  states  will  be  required 
to  expend  to  conduct  a  trial  in  almost  every  case,  and  every  two  years  thereafter. 
The  vast  minority  of  these  expenditures  would  be  for  no  good  purpose  and  could  be 
saved  by  leaving  well  enough  alone. 

Prisons  are  not  ideal  places  to  live,  and  they  should  not  be.  However,  conditions 
will  alwa:|rs  be  challenge,  sometimes  with  gOM  cause.  As  a  person  who  has  spent 
42  years  in  the  field  of  corrections,  eighteen  of  which  have  been  spent  headi^  up 
departments  in  two  states,  I  urge  this  Committee  not  to  make  my  job  more  difucult 
by  taking  away  frnm  the  states  an  important  tool  in  the  oost-effecnve,  humane,  and 
safe  management  of  our  prisons— the  rif^t  to  settle  litigation  when  we  determine 
it  to  be  in  our  own  beet  interests. 


Senator  Abraham.  Thank  you  veiy  much,  Mr.  Watson. 

Last  but  not  least,  Blr.  Martin,  and  thimk  you  for  your  indul¬ 
gence  and  patience  here  today. 

STATEMENT  OF  STEVE  J.  MARTIN 

Mr.  Martin.  Good  afternoon,  Mr.  Chairman  and  Senator  Biden. 
A  housekeeping  mattr".  May  I  likewise  move  my  written  statement 
to  be  part  of  the  recoi  a? 

Senator  Abraham.  It  will  be  so  included. 

Mr.  Martin.  Then  one  additional  request,  if  it  doesn’t  violate 
protocol.  I  have  some  correspondence  from  colleagues  in  Texas, 
former  board  members  and  a  former  director  of  the  Texas  prison 
system,  that  I  think  would  be  relevant  and  helpful  to  the  commit¬ 
tee.  If  I  could  also  move  that? 

Senator  Abraham.  Without  objection,  they  will  be  entered  into 
the  record. 

[The  correspondence  referred  to  follows:] 

Raymond  K.  Procunier, 
GardnerviUe,  April  19,  1995. 

Hon.  Orrin  G.  Hatch, 

U.S.  Senate, 

Washington,  DC. 

Dear  Senator  Hatch;  I  urge  you  to  read  this  letter  with  care  as  it  is  based  on 
more  than  40  yoara  of  experience  in  the  field  of  corrections.  I  served  as  Director 
of  Corrections  in  California  from  1967  to  1976  under  then-Govemor  Ronald  Reagan. 
I  also  have  served  aa  Director  of  Correctiona  in  Utah,  Virginia,  and  Texas.  In  Texes 
and  California.  I  managed  the  two  largeat  state  prison  systems  in  the  United  States. 

I  am  not  soft  on  crime,  and  I  am  nrt  soft  on  corrections  conditions.  I  support  the 
death  penalty,  for  example,  and  have  presided  over  executions  in  Virginia  and 
Texas. 

I  am  writing  about  two  pieces  of  critically  Important  legidation  that  are  pending 
before  the  Umted  States  Senate  and  that  are  or  enormous  importance  to  American 
correctional  professionals. 

One  of  these  is  section  103  of  S.  3,  introduced  by  Senator  Dole  and  otliers.  Section 
103  corresponds  to  Title  II  CS^ping  Abusive  Inisoners  Lawsuits”)  of  H.R.  667, 
which  the  Ho\Jise  of  Rrareeentativee  has  passed.  Section  103  would  reduce  fHvolous 
or  malicious  individual  lawsuits  filed  bv  prisoners.  Based  on  my  experience  in  cor¬ 
rections,  passage  of  this  legislation  will  iMuce  the  financial  resources  dedicated  to 
unnecessary  li^atiom  reduce  the  time  corrections  officials  waste  in  court,  and  im¬ 
prove  the  operation  of  inmate  grievaiioe  qrstems.  Therefore,  I  strongly  urge  you  to 
vote  in  favor  of  section  103. 

Just  as  strongly,  however,  I  urge  you  to  vote  against  S.  400,  which  is  pending  be¬ 
fore  the  Senate  Judiciary  Committee  and  which  has  not  yet  been  incor^rated  into 
S.  3.  S.  400  C^top  Turning  Out  Prisonen”)  is  identicaf  to  Title  III  of  H.R  ^7, 
which  the  House  of  Repreeentativea  has  pass^  Unlike  section  103  of  S.  3,  however, 
S.  400,  if  passed,  will  be  harmful  to  corrections. 

S.  400  would; 

•  deprive  federal  and  state  courts  of  JurisdictioD  to  enforce  existing  or  future  con¬ 
sent  decrees  in  class  actions  involving  prison  and  jail  conditions; 

•  cause  the  court's  remedial  decrees  to  automatically  self-destruct  every  two 
years,  requiring  class  actions  to  be  re-litigated  every  two  years; 

•  permit  any  federal  state,  or  local  official  who  "is  or  may  be  affected*  by  class 
action  litigation  involving  prison  conditions  to  intervene  as  a  defendant; 

•  prohibit  any  state  or  federal  court  fiom  issuing  preliminan  relief  (e.g.,  a  tem¬ 
per^  restrain!^  order  or  a  preliminary  iqjunction)  until  a  fhll  trial  on  the 
merits  of  the  action  has  been  completed;  sind 

•  eliminate,  for  all  practical  purposes,  the  court’s  authority  to  appoint  a  special 
master  or  court  monitor  to  enrage  in  informal  monitoring  and  mediation  proc¬ 
esses,  even  when  State  offidala  determine  the  appointment  of  such  a  court  mon¬ 
itor  is  in  the  State’s  beet  intmests. 
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I  believe  that  good  prison  administrators  avoid  litigation  by  running  lawflil  and 
professional  correctional  Institutions  and  systems.  If  they  do  this,  they  avoid  the 
need  to  enter  into  consent  decrees.  Indeed,  as  Director  of  Corrections  in  four  sys* 
terns,  I  have  not  been  required  to  negotiate  and  enter  into  a  consent  decree  to  settle 
class  action  litigation. 

On  the  other  nand,  I  have  served  in  systems  (Texas  being  the  best  example)  that 
had  fallen  below  constitutional  standards  before  I  became  Director.  I  also  have 
served  in  systems  that  had  settled  class  action  litigation  through  consent  decrees 
before  my  appointment. 

I  do  not  argue  that  all  class  action  lawsuits  against  prison  officials  are  meritori¬ 
ous.  I  also  have  seen  some  consent  decrees  in  which  State  officials  agreed  to  terms 
they  should  have  refused.  Unfortunately,  however,  many  lawsuits  are  valid.  I  have 
testified  in  some  lawsuits  on  behalf  of  prisoners,  and  for  the  state  in  others.  Most 
important,  when  meritorious  suits  are  nled,  it  is  imperative  that  State  officials,  in¬ 
cluding  the  Director  of  Corrections,  maintain  control  of  the  litigation.  When  they 
deem  it  appropriate  to  do  so,  these  officials  must  be  permitted  to  settle  a  case  by 
entering  into  a  consent  decree. 

Thank  you  for  reading  this  letter  and  considering  my  views.  The  issues  I  have 
discussed  are  of  vital  importance  to  the  American  corrections  profession. 

I  urge  you  to  support  section  103  of  S.  3. 

I  urge  you  to  oppote  S.  400,  whether  it  becomes  part  of  S.  3  or  is  offered  as  an 
amenoment  during  floor  debate  on  S.  3. 

Sincerely  yours, 

Raymond  K.  Procunier. 


Harry  M.  WnriTmoTON, 

Attorney  At  Law, 
Austin,  TX,  July  19,  1995. 

Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  From  1979  to  1986,  during  the  ten-year  Ruiz  litigation, 
I  served  as  a  member  of  the  Texas  Board  of  Corrections,  and  I  was  the  liaison  be- 

_ tween  the  Board,  the  State  Attorney  General  and  the  Special  Master  appointed  by 

the  Federal  Court  In  this  role  I  paradpated  in  extensive  negotiations  which  led  to 
the  settlement  of  the  class  action  suit  brought  by  inmates  to  enforce  their  constitu¬ 
tional  rights  against  the  State  of  Texas. 

Though  my  Te^  practice  in  Austin,  Texas,  since  1960  had  not  induded  any  dvil 
rights  matters,  f  soon  learned  that  the  State  of  Texas  was  exposed  to  serious  liabil¬ 
ity  for  the  manner  in  which  it  had  been  operating  its  prisons.  Much  of  the  informa¬ 
tion  I  obtained  came  from  my  own  investigation  of  the  treatment  inmates  were  re¬ 
ceiving,  and  I  was  astounded  to  learn  that  so  matiy  state  offidals  were  either  im- 
aware  of  the  prison  conditions  or  unwilling  to  recognize  the  obligation  of  Texas 
under  the  U.S.  Constitution. 

In  recent  years  I  have  observed  that  meet  political  candidates  in  Texas  are  basing 
their  campalgna  on  law  and  order”  and  attemptiiu  to  discredit  all  or  us  who  had 
any  part  in  the  settlement  of  the  Ruiz  litigation.  Most  of  the  politidans  have  failed 
to  understand  the  complex  issues  which  were  involved  and  also  have  very  limited 
knowledge  of  the  operational  aspects  of  correctional  institutions.  Anyone  who  was 
familiar  with  Texas  prisons  and  wanted  to  see  them  operated  in  a  safe,  humane  and 
constitutional  manner  would  amm  that  the  needed  reform  would  not  have  occurred 
without  the  intervention  of  theTederal  Court 

As  I  read  Title  111  of  House  Resolution  667, 1  am  concerned  that  such  legislation 
is  no  more  than  an  attempt  to  allow  states  to  flaunt  the  U.S.  Constitution  under 
the  guise  of  preventing  the  early  release  of  convicted  felons.  Moreover,  this  legisla¬ 
tion  would  seriously  impede  the  progress  which  correctional  institutions  have  al- 
rea(^  made  thrcugoout  the  nation.  I  am  disappointed  that  my  two  fiiends  and  fel¬ 
low  Republicans  from  Texas  are  supporting  the  hill  which  has  been  incorrectly  titled 
as  the  *Stop  Turning  Out  Prisoners  Act 

The  last  time  we  met  in  Austin  you  helped  us  elect  Chief  Justice  Tom  Phillips 
to  the  Supreme  Court  of  Texas.  He  is  running  for  re-election  and  so  far  does  not 
have  an  opponent 

I  hope  to  have  the  opportunity  to  see  you  again  soon  when  I  am  at  Snowbird. 

Best  regards. 

Yours  very  truly, 


Harry  M.  Whittinoton. 


68 


Hon.  Orrin  Hatch, 


Robert  D.  Gunn, 
Pbtroubum  Gbolooibt, 
Wichita  FaUs,  TX,  July  24.  1995. 


AAVAJt  AJLntV/rtf 

Chairman,  Senate  Judidan  C 
U.S.  Senate,  Washington,  DC. 


Committee, 


Dear  Sena'IOR  Hatch:  I  am  a  longstanding,  active  supporter  of  the  Republican 
party  in  the  State  of  Texas.  In  IMl,  Governor  William  Clements  appoints  me  to 
serve  on  the  Texas  Board  of  Corrections,  the  governing  agency  of  the  Texas  Depart¬ 
ment  of  Corrections.  I  was  a  member  of  the  Board  for  five  years,  and  served  as 
Chairman  from  1983  thru  1986. 

It  is  from  these  perspectives  that  I  am  wiitiim  to  uige  you  and  the  other  members 
of  the  Senate  Judlciaiy  Committee  to  oppoee  8.  400,  populariy  known  as  the  Stop 
Turning  Out  Prisoners  Act  (STOP).  In  hrief,  this  proposed  legislation,  if  enacted, 
will  create  chaos  in  state  correctional  systems  that  are  attempting  to  operate  law¬ 
fully  while  dischatgiim  their  duties  to  protect  the  public. 

As  you  may  know,  Texas  was  the  site  of  a  prison-oondition  class  action  called  Ituu 
V.  Estelle.  Until  I  became  a  member  of  the  Board  of  Corrections,  I  did  not  realise 
the  depth  of  the  problems  in  the  oorrectional  system  in  Texas.  To  name  a  few,  in¬ 
mates  performed  the  function  of  guards,  three  or  four  prisoners  lived  tt^ther  in  46 
square  feet  cells,  prisoners  were  bnitali^  by  other  in^tes  and  by  staff,  and  living 
conditions— by  any  standard  of  measurement— were  generally  intolerable.  What  is 
most  important  is  that  TDC  officials,  having  misled  the  Board  and  the  Attorney 
General  for  a  time,  attempted  to  defend  these  conditions  and  surely  would  not  have 
conected  them  but  for  the  intervention  of  the  federal  court. 

Following  a  finding  of  unoonstitutionality  (after  a  trail  of  more  than  160  days), 
the  federal  court  appointed  a  special  master.  One  of  the  primary  functions  of  the 
special  master  was  to  help  the  Board  and  agency  officials  n^tiate,  rather  than  liti¬ 
gate,  remedial  plans  that  were  acceptable  to  the  State.  Through  this  mformal  proc¬ 
ess,  the  State  of  Texas  gained  much  m(»«  than  it  would  have  through  continued  liti¬ 
gation. 

Without  questions,  the  efforts  of  the  Board  and  the  Governor  would  have  been  ad¬ 
versely  affected  had  county  sheiifb,  troubled  by  TOC's  necessary  stsps  to  control  its 
population,  been  permittsid  to  intervene  as  defendants  in  the  lawsuit.  We  and  the 
Attorney  funeral  of  Texas  would  have  lost  all  control  over  the  litigation. 

Finally,  nothing  of  value  could  have  been  accomplished  in  Ruu  if  the  State  had 
been  requited  to  go  back  to  court  every  two  years.  Although  one  can  argue  that  we 
could  simply  have  repeated  admissiona  of  liidrility  to  avoid  this  problem,  concerns 
about  the  extend  of  the  State’s  legal  exposure,  as  well  as  the  realities  of  practical 
politics,  would  have  forced  renewed  conflicts  in  court 

Ruiz  was  a  painfUl  experience  for  the  State  of  Texas.  We  emerged  from  that  law- 
sxiit.  however,  with  a  oonstitutirHial  and  better  managed  Department  of  Corrections. 
In  the  last  arialysis,  the  court  and  the  special  master  were  not  our  adversaries,  and 
their  cooperation  and  patience  with  our  efforts  redounded  to  the  benefit  of  otu*  state. 

I  hope  that  you  and  your  fellow  committee  memben  will  take  these  views  into 
account  as  you  consider  this  unlnfenned  legialatioa  Frankly,  I  would  not  have  ex¬ 
pected  a  bill  of  this  kind  to  be  supported  by  any  senator  or  congressman  truly  com¬ 
mitted  to  leaving  state  conoems  in  the  hands  of  appropriate  state  officials,  subject 
only— of  course— to  the  rule  of  the  Constitution  we  aU  revere. 

Sincerely, 

Robert  D.  Gunn. 


k 


CONBORTIUM  FOB  ClTBENS  WITH  DlRABIUTIBS 

Dear  Senate  Judidaiy  Committee  Member,  On  behalf  of  America’s  J^plo  with 
disabilities,  we  urge  the  members  of  Congress  to  slop  the  so-called  STOP  bul  (“Stop 
Turning  Out  Prisonen  ’0.  3.  40(VTitle  m.  HJl.  667. 

The  bill  would  drastically  undennine  protection  of  the  rights  of  many  people  with 
disabilities,  both  physical  and  mental;  limit  the  discretion  of  reeponsilMe  officials; 
and  overload  the  courts. 

It  would  "stop"  reasonable  protection  of  the  rights  ofpeo^  with  disabilities  in  in¬ 
stances  such  as  the  following,  all  of  iriii<m  illusnate  actual  conditions  cases  brought 
under  federal  law: 

•  Provision  of  minimally  adeowte  medical  and  mental  health  services,  including 
suidde  prevention,  in  juvenue  fedlitiee,  jails  and  prisons. 
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•  Provision  of  spedal  education  for  voung  people  with  developmental  disabilities 
who  are  confined  in  juvenile  fadlities,  Jails  and  prisons. 

•  Prot^on  of  the  rights  of  people  who  are  deaf  to  fair  treatment  and  equal  ac¬ 
cess  to  rahabilitation  in  juven^  facilities,  Jails  and  prisons. 

•  Promoting  effwtiw  access  to  such  basic  fadlitiec  as  toilets  and  bathing,  and  ac¬ 
cess  to  rehabilitation  programs  by  confined  people  with  mobility  impairments. 

•  Prowsira  of  adeauate  protection  against  the  spread  of  tuberculosis,  which  is 

CMMily  bmismitted  in  the  institutions  and  poses  a  particularly  deadly  threat  to 
those  with  compromised  immune  systems.  « 

The  bill  would  undermine  the  following  protectione; 

•  ability  to  grant  emergency  remedies  when  warranted  by  such  urgent 

conditions  as  epideimcs.  • 

•  (^nMnt  decroM  resisting  ftom  settlement  agreements  regarding  alleged  sub¬ 

standard  rondlriona  in  Juvenile  faciliUee,  prisons,  and  JalU.  SeWement  agree¬ 
ments  deliberately  avoid  admissions  of  a  violation  of  law.  Hence,  government 
officials  are  moro  wil^  to  enter  into  settlement  agreements  to  avoid  exposing 
then^vM  to  alleged  violations.  They  would  rather  improve  conditions  than  be 
requir^  to  pay  money  damages.  To  date,  hundreds  of  .ases  have  been  setUed 
without  having  to  be  tried.  »«<-uwu 

•  discover  violations,  making  fiiture  enforceable  settlements  Impos- 

•  ^urt  orders  would  be  llmit^  to  two  years,  even  after  trial,  requiring  retrial 
of  caM  that  have  bwn  reived  if  more  than  two  years  are  neMed  to  achieve 
coxnpliaoco  the  law.  Two  years  is  often  not  long  enough  to  achieve  compli¬ 
ance  in  institutional  cases. 

•  The  of  cou^appoint^  masters  in  enforcing  orders  in  conditions  cases, 
grossly  tying  up  the  time  of  courts  which  rely  on  masters  as  their  monitors. 

This  bill  would  have  ^e  effect  of  placing  people  in  Juvenile  facilities,  Jails  and 
rirons  ftir^or  outside  the  protecUon  of  the  law  than  they  are  today.  It  wuld  vir- 
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Ju^er  outside  the  protecUon  of  the  law  than  they  are  today.  It  wuld  vir- 
ability  of  responsible  offidaU^federal,  state  and  local — to  setUe 
coniUons  cases  when  they  feel  it  is  wise  to  do  so.  It  would  mulUply  the  workload 
01  tne  oourta. 

oAer  lettero  oppoeiu  "STOP"  by  a  long  Ust  of  people  and  oigani- 
vSwi  on  prisoners’  ri^ts  matt^.  They  i^ude 

^chael  Quii^,  who  headed  the  federal  Bureau  of  Prisons  under  PtesIdents 
Reagan  Md  Bush;  present  and  former  correction  commissioners  of  Idaho.  Min¬ 
nesota,  OU^oma,  Wadiington  and  Wisconsin:  the  American  Bar  Association;  the 
^encan  ^nds  Sj^ce  ^mmittee;  the  Asian  Law  Caucus;  the  Bishop  oi  the 
Epl^pd  Dioe^  of  New  J^y;  the  Lutheran  Office  for  Governmental  Affaiis, 

Pob(»  As^ation;  The  National  Center  for  Lesbian 
Rights,  toe  National  Conference  of  Black  Lawyers;  the  National  Commission  on  Cor¬ 
rectional  Hedthcaro;  the  National  Muslim  Political  Action  Committee:  the  Union  of 
?nd  United  Methodist  Church,  (joneral  Board 

We  urge  you  to  opp^  the  “Stop  Turning  Out  Prisoners  Act"  Thank  you  for  con¬ 
sidering  our  views  on  this  critical  issue.  «u*jrvuiorwn 

StopSTOPI 
Sincerely. 

Bazdon  Center  for  Mental  Health  Law, 

National  Parent  Network  on  Disability, 

Federation  of  l^vioial  Peychological  and  CJognitlve  Sciences, 

National  Association  of  School  Psychologlats, 

National  AModation  of  Protection  ft  Advocacy  Systems, 

American  Association  on  Mental  Retardation. 

Justice  for  All, 

Paralyzed  Veterans  of  America, 

j^tional  Assodation  of  Developmental  Disabilities  CSoundls. 
liie  Learning  DisabiliW  Asirodation, 

National  Mental  Health  Association, 

National  Head  Iqjuiy  Foundation, 

Am^can  P83rchiatric  Association, 

National  Association  of  Social  Workers, 

American  Psychologlca)  Aarodation. 
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March  9,  1995. 

Dear  Senator, 

We  urge  you  to  oppoee  the  “Stop  Tuming  Out  Piisonera  Act"  (“STOP  *)  (S.  400; 
Title  III  of  H.R  6OTX  The  STOP  oill  vioU&e  the  guiding  principle  of  this  country 
that  all  people,  even  the  least  deserving,  are  protec&d  by  the  Constitution.  This  leg* 
islation  would  create  a  dangerous  precedent  for  stripping  constitutional  rights  from 
groups  of  individuals  who  are  in  miblic  disfavor.  I 

The  bill  seeks  to  deprive  the  nderal  courts  of  the  power  to  remedy  proven  con¬ 
stitutional  and  statutory  violations.  It  requires  the  termination  of  Jud^ents  two 
years  after  issuance.  remuxUess  of  whether  the  underlying  violation  is  ongoing.  This 

B revision  would  prohibit  a  court  from  continuum  to  enforce  a  court  onfw  even  in 
le  face  of  an  ongoing  tuberculosis  epidemic  that  threatens  staff  and  prisoners. 
Similariy,  the  legislation  deprives  the  courts  of  their  power  to  issue  temporary  emer¬ 
gency  orders  in  appropriate  drcumstances.  Equally  unwise  is  the  provision  that 
usurps  the  traditionial  power  of  the  courts  to  appoint  qredal  masters. 

Furthermore,  the  biU  calls  for  the  immediate  termination  of  all  settlement  agree¬ 
ments,  known  as  “Consent  Decrees,"  in  prison  and  Juvenile  conditions  cases  ana  pre¬ 
vents  parties  from  entering  into  such  Decrees  in  the  ftiture  by  requiring  a  courx  to 
make  constitutional  findinj^  before  approving  agreements.  Since  the  purpose  of  set¬ 
tlement  is  to  remove  the  nM  for  such  findings,  the  bill  esaentially  prevents  settle¬ 
ments  in  these  cases.  This  would  necessitate  the  reopening  of  final  orders  in  numer¬ 
ous  cases  around  the  country  and  would  fmoe  states  and  municipalities  to  litigate 
cases  that  they  would  prefer  to  settle,  thereby  increasing  their  expenses  and  expo- 
S'ue  to  a  fee  award.  States  and  munidpalitiee  are  entitlM  to  determine  their  own 
best  interests.  Similariy.  the  proviaioQ  that  amends  42  U.S.C.  §1988  to  limit  the 
fees  that  can  be  awardM  to  plaintiffr*  attorneys  forbids  a  state  or  municipality  from 
entering  into  a  settlement  agreement  that  inaudes  a  fee  provision.  States  and  mu¬ 
nicipalities  are  entitled  to  conclude  that  such  an  agreement  is  preferable  to  the  ex¬ 
posure  to  a  far  greater  fee  award  after  triaL  The  bill  would  also  significantly  in¬ 
crease  the  burden  on  the  federal  courts  by  neceasitatiog  a  lengthy  trial  in  each  and 


even  case. 

We  urge  you  to  oppoee  the  "Stop  Tuming  Out  Prisoners  Act”  Thank  you  for  con- 
sideritm  our  views  on  this  critical  Issue. 

Sincerely, 

The  Uni»rsionbd  Organizations  and 


Individuals: 


Organizatioru 


Alabama  Prison  Prqject 
Alliance  for  Justice, 

American  Civil  Liberties  Union, 

American  Friends  Service  Committee,  Pacific  Mountain  Chapter, 
Asian  Law  (^ucus, 

Berkeley  Constitutional  Law  Center, 

California  Lawyers  for  Civil  Ri^ts, 

Center  for  Communitr  Alternatives. 

Citizen's  United  for  &  Rehabilitaticm  of  Errants  (CURE), 

Come  Into  the  Sun, 

The  Correctional  Aaaodation  of  New  York, 

Criminal  and  Juvenile  Justice  International, 

Criminal  Justice  Consortiiun, 

Criminal  Justice  Policy  Foundation, 

D.C.  Prisonors*  Legal  Services  Prefect  Inc., 

Delaware  Council  on  Crime  and  Justice, 

Families  Against  Mandatory  Minimums, 

Florida  Academy  of  Public  Interest  Lawyers, 

Florida  Justice  Institute, 

Fortune  Society,  Inc., 

Justice  Services  Program,  Travellers’  Aid  Society  of  Rhode  Island, 
Juvenile  Justice  Cento', 

Koinonia  Prison  and  Jail  Prqject 

Kolodinsky,  Berg,  Snts  ft  Treeho,  Diurtona  Beach,  Florida, 

L^[al  Aid  Society  of  the  City  of  New  York, 

Legal  Services  or  Louisville, 

Legal  Services  for  Prisemera,  Inc., 

Le^  Services  for  Prisemers  with  Children, 

Lewisburg  Prison  Prqject, 

Louisiana  Crisis  Assistance  Cento, 
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Lutheran  0£Sce  for  Governmental  Affaire,  ELGA, 
Lynn,  Soott,  Hackney  &  Sullivan.  Boiee,  Idaho, 


m 


Middle  Ground  Prieon  Reform, 

National  Aaeodation  of  Criminal  Defense  Lawyers, 

Notional  Black  Police  Association, 

National  Center  for  Instittations  and  Alternatives, 

National  Center  for  I<eebian  Rights, 

National  Conference  of  Black  Lawym  (NACDL). 

National  Council  on  Crime  and  Dwnquency  (NCCD), 

National  Islamic  Prison  Foundation, 

National  Lawyers  Guild.  PA  Chaotw. 

National  Legal  Aid  and  befendet^  Association  (NLAOA), 

National  Muslim  Political  Action  Committee, 

National  Prison  Project  of  the  American  Civil  Liberties  Union  Founda¬ 
tion. 

National  Networic  for  Women  in  Prison, 

National  Rainbow  Coalition, 

National  Women's  Law  Center, 

Nevin,  Kofoed  &  Herzfeld,  Boise,  Idaho, 

New  Jersey  Association  on  Correction, 

New  Jersey  Prisoner  Self-Help  Clinic, 

Patterson,  McHugh  &  Cautx, 

Pelican  Bay  Information  Project, 

Pennsylvania  Legal  Services,  Institutional  Law  Project, 

Prisoners’  Legal  services  of  New  York, 

Prison  Law  Omce,  Sen  Quentii^  CA, 

Prqject  COPE  (Congregation  Offender  Pamership  Enterprise), 

Public  Advocates, 

Robinson  &  Q^tero,  New  Mexico, 

Rosenthal  &  Drimer,  Syracuse,  New  York, 

The  Sentenc^  Project, 

Southeast  Misassippi  Legal  Services, 

Southern  Center  for  Human  Ri^ts, 

Southern  Poverty  Law  Center, 

Spriggs  &  Johnson,  Tallahassee,  Florida, 

Union  of  American  Hebrew  Cooptations, 

The  United  Methodist  Church,  General  Board  of  Church  and  Society, 

The  Women’s  Prison  Association, 

Youth  Law  Center, 

Current  and  Former  Correctional  Administratore 


Warren  Benton,  former  Commissioner  of  Corrections  I'^r  the  State  of 
Oklahoma, 

Allen  Breed,  former  Director  of  the  National  Institute  on  Corrections  of 
the  Department  of  Justice  and  criminal  justice  consultant, 

Robert  L.  Cohen,  M.D.,  former  Medical  Director  of  the  New  York  Deten¬ 
tion  Facility^  Rikers  Island, 

Walter  Dickey,  former  Commissioner  of  Corrections  for  the  State  of  Wis¬ 
consin, 

Michael  Hennessey,  Sheriff  of  the  City  and  County  of  San  Francisoc^ 

Patrick  McManus,  former  Secretaiy  (Commissioner)  of  Corrections  for  the 
State  of  Kan^  and  Assistant  Commissioner  of  Corrections  for  the 
State  of  Minnesota, 

Dr.  Jef&ey  Metxner,  former  Chipf  of  Psychology,  Colorado  State  Peniten- 
tiaty  fh^ne  Miller,  prison  and  Jail  secunty  eaqpert,  former  Director 
of  Jail  (^>erations  P^ect  for  the  National  Sheriffb’  Administration 
and  former  corrections  facilitiee  administrator  for  Alaska  Division  of 
Corrections,' 

J.  Michael  Quinlan,  former  Director,  Federal  Bureau  of  Prisons, 

Chase  Riveland,  Secretaiv  (Commissioner)  of  the  Department  of  Correc¬ 
tions  for  the  State  of  Waahinpon, 

Steven  M.  Satyer,  M.D.,  former  Medical  Director  of  Montefiore-Rikers  Is¬ 
land  Healux  Services,  New  York  City, 

Ellen  Schall,  former  Deputy  Commissimier  ot  New  Yoili  City  Department 
of  Corr^ons,  and  former  Commissioner  of  New  York  City  Depart¬ 
ment  of  Juvenile  Justice, 
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Dr.  Steven  S.  Speoeer,  fiainer  Medical  Director  of  the  CorrectionB  Depart¬ 
ment  for  the  State  of  New  Meodoo, 

Richard  Vernon,  former  Director  of  Correetiona  for  the  State  of  Idaho 
Otfur  Individuals 

Dou^aa  Reed  Ammon,  Penaaoota,  Florida, 

Michael  Bamhar^  AttemOT,  DeMt,  Midiigan, 

Lynn  Blaia,  Univmaite  of  Teiaa  Sch^  of  Law, 

Jeffrey  O.  Bramlett,  AttoroOT,  Atlanta,  Georgia, 

Mark  R  Brown,  Striaon  Umveraity  College  of  Law,  St  Petersburg,  Flor¬ 
ida, 

Betdamin  Currenoe,  Attoraeiy,  UR  Virgin  lalanda, 

Michelle  Deitch,  Attorney,  Austin,  Texas, 

Mark  Donatelli,  Attorney  in  New  Mexico  prison  litigation. 

The  Right  Reverend  Joenurris  Doss,  Bishop  of  the  Episcopal  Diocese  of 
New  Jersey, 

Dan  Foley,  Attoniey  and  Hawaii  Corrections  Expert, 

Yale  T.  freeman,  Attomn,  Miami,  Ftoida, 

Sta^  Gillman,  Attorney,  Sarasota,  Florida, 

David  Giants,  Attorn^,  Miami,  Florida, 

Ralph  Goldberg,  Attmmey,  Atlanta,  Geoiigia, 

Michael  Keating,  Attorney  and  Corrections  Expert, 

Eric  Latinaky,  Attomeiy,  Daytona  Beach,  Florida, 

Dou^as  Lavoock,  University  of  Texas  Sdteol  of  Law, 

Dan  Manviue,  Attorney,  Deboit,  Michigan, 

John  B.  Morris,  Jr.,  Attorney,  Washington,  D.C., 

Richard  Roeenstock,  Attorney,  Santa  Fe,  New  Mexico, 

Scott  Rudnick,  Attoniey,  Susmehanna  Legal  Services,  Pennsylvania, 

The  Reverend  Theodm  Schroeder,  Evangelical  Lutheran  Chur^  in 
America,  St  Louis.  Bfissouri, 

Joseph  Schuman,  Leader,  Ethical  Culture  Society,  Bergen  Co.,  New  Jer¬ 
sey, 

Kim  SmuUer.  Attorney,  Louisville,  Kentucky, 

Jeffrey  SMall,  SE  Recdonal  Vice  President,  National  Organization  of 
L^fal  ServiceSjJVorkers,  Local  2320,  UAW, 

Brenda  Bernstein  Siapiro,  Attorns,  Miami,  Florida, 

Robert  Smith.  Attcroey,  Qriando,  I^rida, 

Thomas  M.  West,  Attocney.  Atlanta,  Georgia. 


Ftbruary  $,  1996. 

Dear  Chairman  Hatch  and  Members  op  the  Judiciary  Committee  op  the 
United  States  Senate:  I  am  writingto  express  opposition  to  the  “Stop  Turning 
Out  Prisoners  Act”  Title  III  of  HJt  6&7.  In  my  capacity  ss  the  director  of  the  Fed¬ 
eral  Bureau  of  Ihumns  from  1987  to  1992, 1  have  DMn  intimately  involved  in  prison 
conditions  litigation.  No  adminu.  a...’r  wants  to  operate  an  unconstitutional  facility. 

The  commiukity,  staff  and  prisoners  alike  are  better  served  when  we  assure  mini¬ 
mally  decent  conditions  in  our  nation’s  prisons.  My  experience,  as  well  as  the  experi-  » 

ence  of  correctional  administraton  around  the  oountiy,  is  that  prison  conditions  liti¬ 
gation  has  often  helped  administrators  improve  conditiona  in  their  fadlitlee. 

I  believe  that  the  bill  is  extremely  mis^ded  for  two  reasons.  First,  by  requiring 
a  court  to  make  factual  findings  bmre  approving  a  Consent  Decree,  the  bill  essen- 
tialW  prevents  federal,  state,  and  other  governmental  entities  flrom  entering  into  ' 

settlement  agreements  in  prison  conditions  litigation.  These  entities  are  entitled  to 
determine  that  settlement  is  in  their  best  interests.  Requiring  them  to  go  to  trial, 
and  thereby  exposing  them  to  a  mxidi  greater  attorney  fee  award,  encroaches  on 
their  autonomy.  Preventing  states  from  settling,  onoe  tl^  have  determined  it  to  be 
in  their  beet  interests,  is  bad  policy. 

Second,  the  provision  that  requires  fedoral  courts  to  use  Magistrates  instead  of 
special  masters  or  monitors  in  prison  conditions  litigation  is  extremeijr  impractical. 

Masters  and  monitors  serve  an  extreme^  important  role  in  prison  litigation:  their 
duties  are  complex  and  time  consuming.  These  individuals  have  typically  worked  in 
the  correctional  field  for  several  years  and  have  devdoped  expertise  in  correctional 
management  Replacing  them  with  Magistrates  vdw  are  already  overworked  and 
have  no  special  expertise  in  prison  management  would  create  Inordinate  ddays, 
misguided  correctional  policy,.and  an  onslaught  of  Airther  litigation. 
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I  urge  you  to  oppoee  this  bill  or,  at  a  minimum,  to  hold  hearings  at  which  the 
views  of  correctioiua  administrators  and  others  can  be  heard.  Thank  you  for  consid* 
oration  of  my  views. 

Sincerely, 

J.  Michaex,  QinNLAN. 

Mr.  Martin.  I  really  appreciate  the  opportunity  to  make  this  ap¬ 
pearance  because  I  think  that  what  is  under  consideration  before 
you  in  terms  of  the  STOP  Act  really  puts  us  on  the  edge  of  a  very 
seminal  point  in  the  histoiy  of  American  corrections,  certainly,  in 
the  last  half  century. 

I  say  that  because  of  this.  The  honorable  D.A.  from  Philadelphia 
made  reference  to  there  were  no  prison  system  cases  before  1970. 
I  believe  she  said  there  were  no  systems  under  court  jurisdiction. 
A  very  ready  answer  for  that,  a  very  plausible  answer  for  that — 
that  is  because  of  a  case  that  was  handed  down  by  the  tenth  circuit 
in  1954,  styled  Banning  v.  Looney,  which  basicidly  stood  for  the 
proposition  that  Federal  courts  were  not  empowered  to  intervene  in 
the  affairs  of  prison  matters,  and  that  became  known  as  the  hands- 
off  doctrine.  The  hands-off  doctrine  remained  firmly  in  place 
through  about  the  1970’s. 

Now,  what  is  interesting,  and  I  believe  very  notable  for  this  com¬ 
mittee,  and  I  would  urge  you  revisit  or  to  acquaint  yourselves  with 
it,  is  what  happened  when  the  insulating  effect  of  the  hands-off 
doctrine  was  removed.  It  subjected  prisons  across  this  country  to 
judicial  scrutiny.  What,  in  turn,  did  that  ^'udicial  scrutiny  produce? 
Well,  it  produced  a  litany  of  horrific  conditions  that  anyone  that  is 
involved  in  this  area  under  consideration  of  this  act  should  become 
acouainted  with. 

We  have  had  a  number  of  horrific  statistics  set  out  before  us.  We 
have  had  the  horrible  tragedy  of  Mr.  Boyle,  and  my  heart  certainly 
goes  out  to  you,  as  I  think  any  right-minaed  person  would.  But  I 
would  remind  this  committee  that  there  was  a  litany  of  horrific 
conditions  that  emerged  from  conditions  litigation  in  the  1970*s  and 
1980’s. 

Just  a  few  brief  examples,  but  hopefully  they  are  colorful  enough 
that  they  will  illustrate  that  serious  and  horrific  conditions  like¬ 
wise  existed  when  these  systems  were  insulated  from  scrutiny.  You 
had  the  Tucker  telephone  in  Arkansas.  You  had  inmates  in  Mis¬ 
sissippi  that  routinely  carried  and  wielded  shotguns  with  live 
rounds,  and  frequently  fired  that  lethal  weaponry  at  other  inmates. 
We  had  the  bat  in  Texas,  which  was  a  huge  piece  of  oak  that  offi¬ 
cers  used.  Corporal  punishments  were  the  rule  of  the  day.  Inmates 
routinely  died  from  inadequate  health  care.  Conditions  were  such 
that  infectious  disease  was  routine. 

The  spate  of  litigation  during  that  time — I  believe  most  of  the 
commentators  and  scholars  familiar  with  this  area  of  law  would 
agree  that  the  judicial  intervention  brought  about  the  reform  to  a 
large  extent  of  American  prisons  across  this  country,  and  that  is 
why  there  was  some  reference  made  that  43  States  had  active 
cases.  Well,  you  have  to  ask  yourself  why?  How  did  that  come 
about?  You  cannot  put  it  all  in  terms  of  renegade  activist  judges. 
You  cannot  put  it  in  terms  of  renegade  irresponsible  plaintiffs'  at¬ 
torneys.  There  had  to  be  a  basis  in  fact;  factual  findings  had  to  be 
entertwl. 
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So  what  I  would  aak  the  committee  is  to  visit  the  histoiy  of  this 
issue,  when  the  prisons  were  insulated  from  judicial  re>dew,  be¬ 
cause  it  is  my  view  that  the  practical  efTects  of  some,  if  not  all  of 
the^  pc^uuM^^U  serve  to  msulate  systems  and  jails  from  judi¬ 
cial  scrunip^RSw,  thatffilQ^be  the  vety  intent.  It  is  my  impres¬ 
sion,  at  least  to  some  extent,  that  that  is  the  precise  intent  of  this 
lemslation. 

I  would  just  urge  a  great  deal  of  caution  before  you  adopt — and 
I  will  spe^  to  specific  provisions  momentarily — ^wholesale  provi¬ 
sions  across  the  board,  regardless  of  the  merit  of  a  particular  case. 
Let  me  just  go  into  one  quick  example  because  it  is  fresh — the 
automatic  termination  of  existing  consent  decrees.  That  provision, 
as  written,  treats  all  existing  consent  decrees  alike. 

I  have  been  involved  in  corrections  not  nearly  as  long  as  the 
Commissioner  from  Delaware,  but  almost  a  quarter  of  a  century. 
I  have  never  seen  two  consent  decrees  or  two  sets  of  prisoner  jail 
conditions  alike.  How  in  t^ world  would  you  p^  something  that, 
in  my  view,  is  almost  folly^at  says  we  are  going  to  go  and  find 
eveiy  consent  decree  that  exists  in  America  in  prison  and  jail  oper¬ 
ation  and  terminate  them? 

A  lot  of  what  has  been  said  today  has  been  couched  in  terms  of 
population  caps.  Now,  if  this  provision  is  directed  at  that,  it  is 
much  too  broad.  It  is  going  to  catch  up  a  lot  of  conditions  that  exist 
in  prisons  and  jails  that  don’t  have  anything  to' do  with  population 
caps.  The  point  here  is  that  a  number  of  the  provisions  impress  me 
as  being  overly  sweeping,  os  being  arbitrary. 

For  instance,  I  would  urge  the  committee  to  demand  or  request 
why  the  2-year  period  was  selected  for  the  consent  decree  revisit. 

I  mean,  where  aid  that  2  years  come  from?  Again,  I  would  agree 
with  our  colleague,  Mr.  Watson,  that  2  years  in  the  Life  of  a  large 
bureaucracy  like  a  prison  or  a  jail  system  is  a  very  brief  span  of 
time. 

These  consent  decrees  and  institutional  reforms — I  believe, 
again,  most  commentators  would  agree  it  is  complex,  it  is  methodi¬ 
cal,  and  it  is  slow.  So,  at  best,  what  you  are  going  to  be  doing — 
if  you  have  a  commitment  and  you  are  moving  forward  with  a  com¬ 
pliance  agenda,  you  are  going  to  have  needless  interruptions  that 
will  slow  that  process  down  by  its  veiy  nature. 

Let  me  move  quickly  through  some  of  the  provisions  to  make  my 
point  on  the  insulation.  The  removal  of  special  masters — ^again, 
Professor  Dilulio  out  of  his  book  recognized  that  in  complex  litiga¬ 
tion  of  this  type,  they  provide  the  eyes  and  ears  of  the  court,  and 
their  on-site  presence  to  assist  the  court,  report  to  the  court,  et 
cetera.  If  you  remove  that  on-site  presence  of  tne  Federal  court,  you 
insulate  tnat  defendant  governmental  entity  from  possibly  accurate 
reporting,  possibly  reports  that  are  disguised.  A  number  of  things 
could  happen,  but  the  effect  is  an  insulating  effect. 

The  nrovision  that  prohibits  the  awaiu  of  attorney’s  fees  for 
plaintiffs’  attorneys  during  the  remedial  phase  of  the  litigation — 
again,  plaintiffs’  attorneys  have  a  tremendous  stake  in  the  reme¬ 
dial  eftect.  That  is  the  essence  of  their  case.  They  tend  to  be  veiy 
diligent  and  veiy  aggressive  in  providing  direction  and  oversight. 
If  you  pass  a  provision  wherein  they  will  not  be  able  to  get  attor¬ 
neys  fees,  you  have,  in  effect,  made  it  very,  very  difficult  for  them 


to  maintain  that  activity  during  the  remedial  phase.  Again,  the  ef¬ 
fect  of  that  is  to  insulate  the  defendant  governmental  entity  from 
*  that  appropriate  direction  and  oversight 

The  last  provision  that  I  would  like  to  specifically  conuB^ent^l^ 
is  the  prohioition  of  preliminary  or  emeigencv  relief  absent  a 
ing,  which  would  obviously  require  a  mil-blown  hearing.  I  have 
been  in  institutions  in  which  conditions  were  so  severe  that  I  be¬ 
lieved  that  death  was  imminent.  In  one  particular  case,  1  observed 
a  very,  very  crowded  holding  cell  that  I  described  later  in  court  as 
a  human  carpet.  A  week  after  I  made  that  observation,  4  inmates 
died,  were  taken  to  the  hospital  and  died  from  an  infectious  disease 
outbreak.  This  provision,  as  I  vmderstand  it,  the  way  it  is  written, 
would  have  made  it  very,  very  difficult  to  have  gone  in  and  gotten 
a  TRO  or  a  preliminary  ir^junction  to  have  remedied  that  condition 
immediately. 

So  let  me  conclude  my  remarks  by  just  simply  urging  that  you 
not  adopt  provisioiu  tl]^t  are  arbitrary  and  have  an  across-the- 
board,  wholesale  application.  Number  one,  that  will  send,  I  think, 
the  wrong  messa^  to  many  correctional  administrators  because  I 
have  got  a  suspicion  here  that  we  are  at  least  on  the  edge  of  legis¬ 
lating  to  the  iSxtreme.  We  are  hearing  these  cases  of  Michigan  and 
Philadelphia,  and  I  am  not  intimately  involved  with  those  and  I 
have  heard  some  things  that  I  find  very  bothersome  that  the  D.A. 
has  said,  and  the  gentleman  from  Michigan.  But  I  have  also  been 
involved  in  hundr^  of  cases,  like  cases,  over  the  past  16  years 
and  those  cases  sound  out  of  the  norm  to  me. 

I  know  there  have  been  some  representations  made  about  the 
Texas  case  here  today,  but  I  don’t  know  of  an  agency  official,  from 
the  governor  to  the  lieutenant  ^vemor  to  the  spe^er  of  the  house 
to  the  board  chairman  to  the  director  of  prisons,  sitting  behind  me, 
that  has  moved  to  rid  themselves  of  the  consent  decrees  in  the  Ruiz 
case.  They  are  elected  officials.  They  have  not  done  so. 

So  my  last  point  is  that  there  are  things  that  can  be  done  in 
terms  of  expecting  and  eliminating  some  bizarre  situations,  but 
across-the-board,  wholesale,  arbitraiy  provisions,  such  as  automatic 
drop-dead  date  after  2  years  of  a  consent  decree,  I  think,  are  very 
ill-advised  and  will  be  in  the  long  term  ve^  counterproductive,  if 
not  set  the-stage  for  us  to  return  to  that  time  of  the  mid-century 
of  the  hands-on  doctrine,  which  I  would  suggest  was  in  part  re¬ 
sponsible  for  a  lot  of  the  extreme  conditions  we  saw  in  the  later 
decades  of  the  1960’s  and  1970’s. 

Thank  you,  sir. 

[The  preparod  statement  of  Mr.  Martin  follows:] 

Prk^abkd  Statement  of  Steve  J.  Martin 

Good  Morning.  My  name  ia  Steve  Martin.  Thank  you  so  much  for  inviting  mo  to 
share  with  you  my  views  regarding  the  legislation  that  this  Committee  has  under 
consideration.  I  began  my  career  in  corrections  in  1972  as  a  prison  guard  for  the 
Texas  Department  of  Comctions.  After  going  to  law  school,  I  Dwaii  working  with 
the  Department  in  various  positiooa,  among  them  Chief  of  Stan  to  the  Executive 
Director  of  the  Department  I  ultimatmy  became  General  Counsel  to  the  department 
and  itsjBoverning  board.  I  left  in  1986  and  joined  the  visiting  faculty  at  the  Univer¬ 
sity  of  Texas  School  of  Law,  where  I  tau^t  a  seminar  in  institutionid  reform  litiga¬ 
tion.  While  at  the  law  school,  I  also  worked  as  a  Special  Assistant  Attomer  General 
advising  that  office  on  Corre^onal  litigation  matters,  ffinoe  1987, 1  have  ’mrked  as 
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an  attorney  and  corrections  consultant  on  prison  and  Jail  litigation  involving  hun* 
dreds  of  confinement  facilities  across  the  Umted  States. 

My  primaiY  purpose  here  today  is  to  urn  you  not  to  pass  the  Stop  Turning  Out 
Prisoners  Act,  otherwise  known  as  “STOP,  u  passed,  the  bill  will  wreak  havoc  in 
states,  counties,  and  Correctional  systems  across  the  Country.  As  a  preliminary 
matter,  unlike  the  '^volous  lawsuits”  bill  that  Is  also  under  consideration  by  this 
Committee,  STOP  is  directed  at  ali  adult  and  Juvenile  prison  and  Jail  lit^tion, 
even  litigation  that  raisos  meritorious  constitutional  and  statutory  claims.  No  mat* 
ter  how  egregious  the  conditions,  no  matter  bow  valid  the  claim,  the  provisions  of 
STOP  will  prevent  states  from  settling  litigation,  will  call  for  court  orders  to  self- 
destruct  every  two  years,  and  will  dis^ow  the  use  by  Courts  of  special  masters  or 
monitors  with  experase  in  prison  opeirations.  i 

In  my  capacity  as  General  CounM  for  the  Texas  Department  of  Corrections.  I  as¬ 
sisted  m  the  defense  of  a  longstanding  piece  of  Utigaaon  known  as  Ruit  v.  EttelU. 

I  do  not  wish  to  devote  the  valuable  time  that  I  have  been  given  here  today  to  the 
details  of  the  Ruiz  litigation,  but  a  brief  description  of  the  case  will  allow  me  to  il¬ 
lustrate  the  grave  problems  aith  the  STOP  legislation.  Ruiz  began  in  1972  with  the  • 

filing  of  a  dw  rights  action  by  eight  prisoners  detailing  a  wide  variety  of  constitu¬ 
tions  daims  in  a  pro  se  pleading.  At  the  time,  the  system  was  beset  by  high  levels  ' 
of  prisoncr-on-prisoner  violence  and  staff  brutality,  inhumane  medical  care,  and 
overcrowding  so  extensive  that,  at  one  time,  prisoners  were  housed  three  and  four 
to  a  45-sq:uare-foot  ceU. 

After  a  1980  trial  that  took  169  days.  Judge  William  Wayne  Justice  of  the  Eastern 
District  of  Texas  issued  a  248-page  opinion  finding  that  Conditions  in  the  system 
were  Unconstitutional.  The  Texas  Department  of  Corrections  appealed  the  ruling 
and,  in  1982,  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  af¬ 
firmed  in  Mo  the  court’s  factual  findings  but  held  in  abeyance  certain  court-ordered 
remedies  and  affirmed  others.  The  primary  remedial  framework  in  Ruiz  was  the  re¬ 
sult  of  a  court-imposed  decree.  The  much  discussed  consent  decrees  entered  in  the 
case  were  for  the  most  part  simply  compliance  plans  to  implement  the  court’s  reme¬ 
dial  decree.  After  tho  6th  Circuit  ruling,  the  plaintiffs  moved  for  farther  relief,  seek¬ 
ing  to  impose  a  single-cell  requirement  on  the  prison  system,  a  requirement  the  ap¬ 
pellate  Court  had  held  in  abeyance.  This  prompted  the  parties  to  negotiate  a  nu^or 
consent  decree  in  which  the  system  was  allowea  to  double  cell  its  general  population 
inmates.  In  return  for  the  double  ceiling,  the  prison  board  agreed  on  pre-aetermined 
capacities  at  these  particular  prisons.  Those  critics  of  the  caps  in  the  Texas  case 
often  foimt  that  a  coiurt  imposed  siiule-celling  requirement,  which  we  avoided  by 
entering  Into  a  consent  decree,  would  have  reduced  our  capacity  by  half. 

Notwithstanding  this  long  and  complicated  histoiy.  I  can  say  strongly  and  un- 

auivocally  that  but  for  the  sustained  intervention  of  the  federal  court  in  the  unoon- 
tutional  operation  of  the  Texas  prisons,  the  system  would  have  continued  to  oper¬ 
ate  in  the  disturbing  manner  that  I  described  Previously.  Admittedlv,  in  hindsight, 
there  were  many  points  along  the  path  of  the  litigation  at  which  the  parties,  and 
even  the  Court,  might  have  conducted  themselves  differently.  Most  significantly  the 
department  could  nave  elected  to  settle  the  litigation  at  the  outset,  rather  than  de¬ 
fending  a  system  that  was  unlikely  to  pass  constitutional  muster.  Instead,  the  State 
spent  millions  of  dollars  defending  against  the  litigation,  and  was  ultimately  re- 

auired  to  undertake  measures  that  were  similar  to  those  proposed  by  plaintiffs  at 
[le  outset. 

This  brinn  me  to  the  first  of  my  several  concerns  about  this  legislation — that  it  » 

usiups  what  have  heretofore  been  the  prerogatives  of  state  and  local  Jurisdictions 
to  determine  that  settling  litigation  is  in  their  best  Interests.  If  the  State  of  Texas 
were  to  find  itself  in  the  same  circumstance  today  that  it  was  in  at  the  time  the 
Ruiz  litigation  was  filed,  the  STOP  bill  would  have  required  the  State  to  expend  mil¬ 
lions  of  aoUars  on  legal  costs;  the  Texas  Department  of  Corrections  would  not  even  • 

have  had  the  wtion  of  resolving  the  litigation  by  negotiating  an  agreement  The 
consequences  or  this  are  made  worse  by  the  fact  that  negotiate  settlements,  in  my 
view,  are  better  tailored  to  achieve  remediation  than  court-imposed  remediiu 
schemes. 

It  is  equally  indefensible  for  Congress  to  legislate  the  termination  of  all  existing 
settlement  agreements — known  as  consent  decrees — ^in  prison  conditions  cases.  I 
know  all  too  well  that  consent  decrees  are  the  product  or  endless  hours  of  negotia¬ 
tions  between  the  parties,  carefUUy  tailored  to  a  particularised  set  of  actual  cir¬ 
cumstances.  Simply  terminating  tnese  decrees  arbitrarily  by  legislative  fiat  will 
undo  all  of  that  work,  and  immediately  require  departments  of  corrections  around 
the  coimtry  to  prepare  for  trial  in  each  case  that  is  affected. 

The  decision  to  settle  a  case  by  a  consent  decree  must  be  left  to  correctional  offi¬ 
cials  and  State  Attorney  Generals  who  are  familiar  with  the  conditions  in  the  sys- 
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tem  or  faciliU  at  iaaue.  It  is  indefensible  for  Coonees  to  simply  atrip  the  states  of 
this  option.  To  suggest  that  Congress  would  be  doing  the  states  a  favor  by  passing 
this  legislation  is  mis^ded.  If  a  state  wishes  to  go  to  trial  rather  than  to  settle 
a  case,  it  has  that  option  under  current  law.  And  u  a  stale  wishes  to  settle  a  case 
rather  than  to  m  to  trial,  it  has  that  option  too.  I  urge  you  to  leave  it  this  way. 

I  have  been  tmd  that  this  legislation  has  been  advocated  for  by  the  District  Attor¬ 
ney  in  Philadelphia  because  a  consent  decree  that  applies  to  the  Philadelphia  Jails 
has,  she  alleges,  resulted  in  the  release  of  some  perwns  who  would  not  have  Seen 
released  if  the  decree  was  not  in  place.  1  would  uke  to  inform  the  Committee  that, 
no  court  order  or  consent  decree  in  the  States  of  Texas,  Washington,  Colorado,  or 
Wisconsin,  that  has  capped  populations  in  one  or  more  institutions,  has  ntquired 
that  inmates  be  released  earlier  than  the  normal  release  at  the  conclusion  of  their 
sentence.  Instead,  the  Legislatures  in  all  four  states  responsibly  provided  additional 
capacity.  This  is  true  in  most  jurisdictions  across  the  countiy.  Those  few  jurisdic¬ 
tions  suffering  court-imposed  early  release  conditions  are  generally  those  in  which 
the  funding  bodies  have  rsftised  to  provide  suflident  resources  to  meet  constitu¬ 
tional  minima.  Indeed,  it  is  my  experience  that  Governors  and  Legislatures  in  states 
that  have  experienced  prison  disturhances  or  been  subject  to  major  prison  litigation 
are  more  likriy  to  be  re^nsive  to  providing  adequate  resources. 

The  second  of  my  concerns,  related  to  the  first,  la  the  enormous  fiscal  impact  that 
the  bill  would  have  on  state  and  local  governments.  On  its  face,  this  bill 
misleadingly  appears  to  relieve  states  and  lo^  jurisdictions  of  litigation;  In  fact, 
it  would  significantly  incrmm,  rather  than  decrease,  the  litigation  expenditures  that 
states  will  M  required  to  inoir.  This  is  so  because  states  and  locahties  will  be  re¬ 
quired  to  go  to  trial  in  every  case,  even  in  those  cases  that  they  believe  they  will 
lose. 

It  is  important  to  realise  that  Departments  of  Corrections  elect  to  settle  those 
cases  that  they  have  determined  they  are  likely  to  lose  at  trial.  They  do  so  because, 
if  they  go  to  trial  and,  as  expected,  the  court  finds  that  the  plaintiffs'  rights  have 
been  vimated,  that  finding  opens  the  door  to  numerous  damam  actions  by  individ- 
uai  prisoners,  and  precludes  the  system  from  mounting  a  defense.  This  bill  would 
require  a  state  to  to  trial  in  almost  every  case,  even  those  that  the  state  knows 
it  will  lose,  and  consequently  exposes  the  syrtem  to  Countless  damages  awards.  The 
Costs  to  the  states  that  will  rs^t  from  those  damage  awards  would  far  outpace 
the  costs  they  presently  incur  by  settling  such  litigation. 

There  are  only  two  ways  under  this  Ml  that  a  trial  could  be  avoided,  neither  of 
which  is  satisfactory.  First,  a  state  could  agree  to  a  finding  of  liability  that  Was  in¬ 
corporated  into  the  court  order  granting  relief  to  the  plaintiffs.  Such  a  finding  would 
create  the  same  problems  that  I  mentioned  previously  with  regard  to  a  post-trial 
finding  of  liability,  namely,  that  it  would  expoM  the  state  to  countless  individual 
lawsruts  by  prisoners  for  damage  and  the  admission  of  liability  would  prevent  the 
state  from  asserting  a  defense.  For  this  reason,  prison  coiuiitioos  settlement  agr^ 
ment  do  not  include  admissioiu  of  liability  and,  instead,  typically  include  a  provision 
to  the  contrary. 

The  other  manner  in  which  trial  could  be  avoided  would  be  if  the  parties  agreed 
to  settle  the  case  with  a  Don-enforoeable  settlement.  The  House  of  Representatives 
passed  an  amendment^  the  STOP  bill  that  specificMy  exempts  non-enforceable 
settlements  from  the  biffs  coverage.  Ihe  Senate  version  of  the  biU  does  not  include 
such  an  amendment  but,  evmi  if  one  were  passed,  this  option  is  problematic  for  sev¬ 
eral  reasons.  First,  plaintifls’  attorneys  are  unlikely  to  agree  to  a  non-enforceable 
settlement  agreement  predsaly  because  it  is  non-enforceable.  For  example,  in  a  ju¬ 
venile  fadlitiee  case  in  Colorado,  the  plaiotiffr*  attorneys  recently  turned  down  a 
settlement  offer  from  the  state  because  of  the  threat  of  the  passage  of  STOP.  Sec¬ 
ond,  this  solution  only  delays  the  manifestation  of  the  problems  with  the  bill.  If  a 
non-enforceable  settlement  agreement  is  not  successful  in  resolving  the  disputes  be¬ 
tween  the  parties,  the  suit  wW  rimply  be  revived  or  reinstated  by  plaintifls’  Coun¬ 
sel,  thereby  creating  the  vm  same  problems  that  discussed  previously.  Finally,  a 
non-enforceable  settlement  is  simply  not  a  viable  option  in  most  cases,  particxilarly 
where  the  defendants  are  resistant  to  remediation. 

For  these  reasons,  the  bdl  will  result  in  a  trial  being  held  in  almost  every  prison 
and  jail  conditions  lawsuit  around  the  country.  And  after  the  state  conducts  the 
trial,  it  will  have  to  do  so  Main,  and  again,  aM  again,  every  two  years  until  the 
problems  are  fixed.  This  is  because  of  ti>e  provision  that  calls  for  court  orders  to 
automatically  self-destruct  every  two  years.  Institutional  remediations  by  its  very 
nature,  is  a  wow  process.  The  Texas  prison  mtem  bad  literally  institutionalized  un¬ 
constitutional  practices,  some  of  which  had  been  occurring  for  generations.  Such 
practices  are  not  eliminated  without  the  enfitrcement  of  well  otesigoed  remedial 
plans  for  a  sustained  period  of  time.  At  the  very  least,  the  Committee  should  require 
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an  explanation  aa  to  wh>  two  yean  was  aeleeted,  a  flffure  that  to  me  seema  (^te 
atbitz^ry.  Having  been  involved  for  the  last  16  yean  In’priaon  and  Jail  litigation, 
I  can  categDrlcaUy  state  that  I  have  never  seen  two  cases  alike.  To  apply  a  hard* 
and-fkst  two  year  rule  to  every  case  is,  at  best,  counter  productive  ana,  at  worst, 
pun  folly. 

I  recf^niM  the  concern  behind  this  bill  that  some  prison  conditions  litigation 
seems  to  go  on  terminally.  So  that  then  is  no  conftialon,  i  would  like  to  let  the  Com¬ 
mittee  know  the  current  law  on  consent  decree  modification  and  termination— law 
that  I  think  should  adequately  address  any  reasonable  concerns.  The  Supnme 
Court  established  in  Rufo  v.  InmaU*  of  Su/fblM  Clounty,  decided  in  1992,  that  a  con¬ 
sent  decree  can  be  modified  if  a  chanM  in  circumstances  warrants  a  nvisioa  The 
year  befon,  in  Board  of  Education  of  Oklahoma  City  v.  DowtU,  the  Supreme  Court 
held  that  a  court  should  dissolve  a  decree  once  a  system  has  achieved  compliance 
with  the  court’s  orden  and  is  likely  to  remain  in  compliance.  This  body  of  law  has 
resulted  in  the  termination  of  many  prison  consent  decrees;  that  others  have  re¬ 
mained  in  place  for  a  long  period  of  tame  is  no  reason  to  chanM  this  law. 

This  is  so  because  the  lonmvity  of  prison  conditions  cases  Is  by  no  means  due  to 
federal  court  resistance  to  rweasing  defendants;  rather,  the  long^ty  of  these  cases 
depends  on  the  extent  to  which  a  prison  system  resists  the  impiraentation  of  reme¬ 
diation.  The  Texas  case  offers  a  classic  example  of  this  phenomenon.  The  Texas  pris¬ 
on  officials  for  a  time  vigorously  resisted  implementation  of  the  court’s  orders.  In 
my  view,  had  these  officials  known  that  the  remedial  decrees  would  terminate  after 
two  years,  the  reforms  would  have  never  been  institutionalixed  or,  at  a  minimum, 
the  implementation  would  have  been  even  more  protracted  and  mmensive  than  it 
was  beoiuse  the  Department’s  resources  would  have  been  significanuy  imMired  by 
the  requirement  that  they  litigate  the  issues  in  Court  every  two  years.  These  re¬ 
sources  are  much  more  wisely  and  effectively  spent  on  remedying  the  infirmities  of 
a  mtem. 

1  would  like  to  briefly  address  some  of  the  other  problems  with  this  bill  Section 
(aXl)  of  the  bill  is  extremely  vague  and,  at  a  minimum,  should  be  clarified.  In  its 
current  form,  it  suggests  that  a  court  will  have  to  hear  from  every  sinxle  class  mem¬ 
ber  before  the  court  will  be  able  to  Issue  relief  that  affects  the  claas.  u  that  is  what 
is  intended  by  the  legislation,  its  absurdity  cannot  be  overstated.  The  class  action 
device  was  designed  precisely  to  avoid  this  consequence,  not  to  mention  the  amount 
of  time  and  resources  that  a  state  would  need  to  devote  to  even  a  single  case.  It 
is  beyond  dispute  that  there  are  facilities  in  this  country  that  are  beset  mth  uncon- 
stitunonal  conditions  that  affect  all  prisoners  housed  in  the  fisdlity.  Indeed,  the 
class  action  rule  under  which  these  cases  are  typically  brought— Federal  R\ile  of 
Civil  Procedure  23(bX2)— already  requires,  as  a  prerequisite  to  certification  of  the 
class,  that  the  court  find  that  *the  party  opposing  the  class  has  acted  or  refiised  to 


wnoie.  in  sucn  cuxumstances,  tnat  purposes  wui  be  served  by  requiring  toe  defend¬ 
ants,  and  a  federal  court,  to  hear  testimony  fh>m  every  si^e  inmate? 

This  same  section,  section  (aXi),  would  also  prevent  a  Court  fiom  issuing  any  re¬ 
lief  until  after  it  finds  a  violation  of  law,  thereby  preventing  a  court  fium  entering 
any  form  of  ememncy  relief,  such  as  a  temporary  restraiiung  order  or  a  prelimi¬ 
nary  liijunctlon.  cmernndes  arise  in  prison  operations,  and  terrible  consequences 
could  result  if  the  federal  courts  were  strippM  of  the  ability  to  respond  appro¬ 
priately,  for  example,  to  an  imminent  tuber^oeis  outbreak.  I  have  been  involved 
In  liti^tion  in  which  no  emermncy  relief  was  granted  and  inmates  literally  died 
fiom  infectious  disease.  I  have  been  in  cellblocks  in  which  crowding  was  so  extreme 
that  inmates  formed  a  human  carpet.  Conditions  such  as  these  do  not  abate  with 
thepassage  of  time. 

The  provision  that  for  all  practical  purposes  eliminates  a  ooiufs  authority  to  ap¬ 
point  a  court  monitor  to  engage  in  informal  monitoring  and  mediation  of  the  reme¬ 
dial  process  would  likewise  severely  retard  Implementation  of  the  court’s  remedial 
orders.  It  is  important  to  remember  that  prison  conditions  cases  are  often  particu¬ 
larly  complex.  Again,  using  the  Texas  litigation  as  an  example,  prison  offidw  early 
on  durittg  the  remedial  phase,  repeatedly  concocted  superfiaal  remedial  plans,  some 
of  which  were  intended  to  continue  the  very  practices  that  the  Court  had  ordered 
to  be  ceased.  *1110  Court  monitor,  who  was  actually  on-site  to  monitor  these  plans, 
was  able  to  accurately  report  on  remediation  and  to  detect  those  instances  in  which 
faculty  valid  plans  were  Inadequate.  The  on-eits  presence  of  a  court  representatives 
was  clwty  critical  in  the  Texas  litigation,  espedalty  during  times  when  prison  offi¬ 
cials  were  defiant  of  the  Court’s  orders. 

Admittedly,  some  court  monitors  and  special  masters  in  prison  conditions  cases, 
as  in  other  types  of  cases,  may  have  abused  their  position.  But  legislats  against 
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thoee  abuses;  don’t  agai^  the  use  of  masters  and  monitors  altogether.  For 

example,  this  Committee  may  wish  to  consider  passing  legislation  that  requires  the 
federm  courts  to  issue  an  Order  cf  Reference  for  each  apMintment  that  umits  the 
monitor’s  duties  and  compensation  and  requires  the  monitor  to  submit  periodic  re¬ 
ports,  at  intervals  established  by  the  court,  regarding  his  or  her  fees  and  expendi¬ 
tures  for  approval  by  the  court;  and  the  Committee  may  wish  to  consider  passing 
legislation  that  requires  the  federal  courts  to  give  the  pf^es  an  opportunity  to  ol^ 
jMt  to  the  findings,  recommendations,  fees  or  expenses  of  a  court-appointed  monitor. 
Simply  forbidding  the  use  of  monitors  altogether  would  deprive  tne  courts  of  the 
vital  assistance  provided  in  these  cases  by  Individuals  with  special  expertise  in  pris¬ 
on  operations.  This  provision  brings  to  mind  the  old  adage  of^’throwing  out  the  baby 
with  the  bath-water.” 

Another  provision  of  the  STOP  bill  that  would  clearly  have  adversely  affected  the 
Texas  litigation  is  that  which  prohibits  court-awarded  attorneys'  fees  for  work  done 
during  the  remedial  phase.  As  I  have  often  said  in  writing  and  speeches  over  the 
years,  institutional  prson  rrform  cases  are  not  won  or  lost  in  the  courtroom,  but 
rather,  in  the  remedial  phase.  Complex  remediation  requires  vigilant  and  sustained 
direction.  Such  direction  can  beet  be  provided  by  attorneys  representing  the  plaintiff 
class.  Had  the  plaintiffs*  attorneys  bMn  effectively  prevented  firom  providing  direc¬ 
tion,  due  to  their  inability  to  recover  fees  for  their  woric,  the  rem^al  framework 
that  was  ultimately  implemented  would  have  been  significantly  compromised. 

Finally,  tlie  provision  that  allows  wholesale  intervention  by  any  party  potentially 
affected  by  any  relief  limiting  a  prison’s  population  will  cleariy  cause  litigation  of 
this  nature  to  be  more  costly  and  protzsictsd.  More  importantly,  it  will  rej^uire  fed¬ 
eral  courts  to  become  in  the  entire  spectrum  of  local  criminal  justice  af¬ 

fairs,  a  result  that  even  the  proponents  of  STOP  would  take  issue  with. 

I  would  not  represent  myself  as  a  constitutional  scholar,  but  I  know  from  the 
reading  that  1  have  done  thus  far,  that  there  are  legitimate  clcums  of  unoonstitution- 
ality  that  would  be  fertile  ground  for  lit^tion  for  many  years  to  come.  Attached 
to  my  testimony  is  a  letter  signed  by  constitutional  law  professors  assertii^ 
that  the  STOP  bill  raises  serious  constitutional  concerns,  as  well  as  an  analysis 
done  ^  a  local  law  firm  called  Covington  &  Burling  that  reaches  the  same  conclu¬ 
sion.  ’The  uncertainty  that  will  result  iriiile  the  constitutionality  of  the  legislation 
is  being  litigated  will  cause  a  great  deal  of  confusion  regarding,  for  example^  wheth¬ 
er  a  consent  decree  will  be  honored,  whether  a  court  order  remains  in  effect,  and 
whether  states  will  have  to  devote  tne  majority  of  their  Department  of  Corrections’ 
budgets  to  litigation  efforts. 

In  summary,  it  is  my  opinion  that  this  bill  unfairly  and  unwisely  strips  states  and 
localities  of  the  right  to  re^>oad  appropriately  to  litigation  regarding  their  own  cor¬ 
rectional  tystems.  'The  only  option  that  this  hill  leaves  to  the  statea— ming  to  trial 
in  most,  if  not  all,  cases — Is  an  extremdy  expensive  one.  And  by  deprmng  the  fed¬ 
eral  courts  of  the  traditional  tools  thqy  have  used  to  ensure  compliance  with  their 
orders — such  as  the  appointment  of  qMdal  masters  with  special  ei^rtise  in  prison 
operations;  the  enforcement  of  a  court’s  orders  imtil  they  are  compued  with;  the  is¬ 
suance  of  temporary  restraining  orders  and  preliminary  irgunctions  to  respond  to 
proven  emergencies;  and  the  ability  to  asmrd  attorneys  fees  for  work  done  by  plain¬ 
tiffs’  attorneys  in  the  remedial  phase  of  litigation — ^we  would  have  inadvertenUy  set 
the  stage  for  the  return  of  our  prisons  to  the  horrific  conditions  of  the  past. 

Prior  to  the  1960s.  Judges  reacted  to  prisoners’  challenges  by  adhering  to  the  idea 
that  courts  were  without  power  to  intenere  in  prison  affairs.  This  rule  of  law  was 
often  referred  to  as  the  "hands  off  doctrine.”  I  erauld  invite  the  Committee  to  exam¬ 
ine  the  history  of  America’s  prisons— the  conditions  that  existed  when  the  "hands 
off,”  doctrine  was  in  place;  ara  the  changes  that  took  place  over  the  coiuwe  of  the 
dismantling  of  that  doctrine.  Passage  of  this  act  will  create  a  setting  in  which  we 
will  be  destined  to  repeat  the  failures  of  the  past 

Also,  I  would  like  to  share  some  brief  thou^ts  on  the  "abusive  lawsuit”  bill.  I 
share  the  concern  that  appears  to  have  engendered  this  frivolous  lawsuits  I^isla- 
tion,  although  I  believe  that  the  courts  are  already  equipped  to  respond  to  those  con¬ 
cerns.  In  19w,  I  wrote  a  law  review  article  detailing  the  efforts  or  the  Fifth  Circuit 
Court  of  Appems  to  respond  to  frivolous  lawsuits.  Wnile  I  favor  reasonable  pleading 
standards,  screening  mechanisms,  and  even  the  Imposition  of  sanctions  for  abuse, 

I  urge  the  Committee  to  strike  a  balanced  approach  that  does  not  single  out  pris¬ 
oners  as  a  cltms  to  be  subjected  to  greater  obstacles  in  sooking  redress  than  all  other 
persons  who  file  lawsuits.  The  Committee  should  keep  in  mind  that  legitimate  pris¬ 
oner  claims  and  disputes  need  to  be  addressed  in  an  appropriate  forum,  and  so  long 
as  this  exists,  I  believe  that  unlawful  means  of  proteri,  such  as  prison  riots  and 
work  stoppages,  are  leas  likely  to  occur. 

’Thank  you  for  giving  me  tb  opportunity  to  share  toy  opinions  with  you. 
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Senator  Abraham.  Thank  you  all  very  much.  I  think  what  we 
might  do  is  this.  I  will  start  off  here,  and  maybe  since  it  appears 
there  will  iust  be  two  of  us  during  this  question  phase,  maybe  we 
will  just  alternate  until  we  have  each  either  exhausted  our  ques¬ 
tions  or  exhausted  you,  maybe  at  about  10  minutes  apiece. 

Let  me  just  begin  asking  generally  this.  I  think  one  issue  that 
several  of  my  colleagues  who  aren’t  able  to  be  here  today  but  who 
are  concerned  about  this  issue  have  raised — and  it  was  sort  of 
touched  on,  I  guess,  by  Mr.  Watson — was  the  whole  notion  of  giving 
States  or  communities  flexibility;  that  the  STOP  legislation  would 
somehow  be  in  contravention  of  the  whole  notion  of  federalism  be¬ 
cause  we  would  be  usurping  a  lot  of  the  authority  that  States  ought 
to  have  and  the  latitude  to  enter  into  choices  regarding  whether 
they  get  into  a  consent  decree  or  litigate  a  matter  to  its  fullest. 

But  it  is  my  impression  from  getting  into  some  of  the  allusions 
made  by  the  initial  panelists  that  there  are  circumstances  that 
have  prompted  States  to  enter  into  consent  decrees  where,  in  fact, 
there  wasn’t  a  tremendous  zeal  to  do  so  on  the  part  of  the  State, 
but  rather  other  factors  that  sort  of  forced  their  hand.  It  kind  of 
touches  on  the  issue  that  Senator  Biden  raised  about  the  contract. 
I  mean,  in  a  sense,  a  contract  is  an  important  document  if  it  was 
entered  into  willingly  by  both  parties,  but  if  it  was  a  contract  made 
under  duress,  as  has  been  suggested,  then  that  is  a  duTerent  stoiy. 

So  I  wondered  if  maybe  Mr.  Cappuccio  could  be^n  commenting 
on  circumstances  that  might  cause  people  to  enter  into  consent  de¬ 
crees  where,  in  fact,  that  wasn’t  the  desire  necessarily,  but  it  was 
coerced  in  some  way  or  another. 

Mr.  Cappuccio.  Sure,  Senator.  Let  me  start  by  making  clear,  I 
think,  what  my  position  is  here,  and  I  think  also,  if  I  can  speak 
for  Attorney  General  Barr,  what  he  thinks.  I  don’t  think  it  is  nec¬ 
essarily  a  good  thing  to  prohibit  States  from  entering  into  consent 
decrees  unless  there  is  a  violation  shown  first. 

I  think  I  agree  with  some  of  the  panelists  at  the  end  that  it  takes 
away  a  lot  of  discretion  from  the  State  and  a  lot  of  discretion  to 
avoid  expensive  litigation  if  you  say,  if  there  has  been  no  finding, 
a  consent  decree  should  automatically  be  terminated.  I  think, 
therefore,  I  would  oppose  that  provision,  but  I  think  you  can  put 
other  safeguards  in  place.  Why  do  you  need  the  other  safeguards, 
which  is  r^ly  the  point  of  your  question? 

I  wouldn’t  say  that  these  are  situations  where  we  have  collusive 
lawsuits,  but  you  do  have  situations  where  you  don’t  necessarily 
have  true  adversity  on  both  sides  of  the  case.  The  reason  for  that 
is  that  corrections  officials  ouite  naturally  and  quite  understand¬ 
ably  want  a  larger  piece  of  tne  budget.  So  what  I  have  seen  in  my 
experience,  while  I  certainly  would  not  characterize  any  of  it  as  col¬ 
lusion,  I  see  that  oftentimes  the  interests  of  the  corrections  oflicials 
are  not  so  different  from  the  interests  of  the  plaintiffs.  They  want 
to  get  a  piece  of  the  budgetary  pie. 

Now,  what  do  you  do  to  protect  against  that  going  to  far,  and 
how  can  it  go  too  far?  Well,  look,  no  one  is  suggesting  that  we 
shouldn’t  remedy  constitutional  violations.  Yob  nave  to  do  that. 
The  Constitution  requires  it.  The  Justice  Department  is  very  seri¬ 
ous  about  it.  But  what  you  want  to  mcdce  sure  does  not  happen  is 
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that  the  correctionB  officials  agree  to  a  lot  more  and  to  broader 
things  because  they  want  a  piece  of  the  State’s  budget. 

What  can  you  do  to  ensure  that  doesn’t  happen?  I  think  the  pro¬ 
vision  in  STOP,  which  I  very  much  support,  that  says  that  before 
a  court  approves  a  consent  decree,  it  needs  to  determine  that  it  is 
narrowly  tailored  to  the  alleged  violation — that  is  a  very  important 
safeguard  against  this  problem  of  not  enough  adversity. 

I  think,  really,  the  situation  we  see  now  is  virtually  indistin¬ 
guishable  from  the  theory  of  the  Tunney  Act.  Now,  you  and  I  are 
probably  too  young  to  remember  when  the  Tunney  Act  came 
around. 

Senator  Biden.  Whoa,  whoa,  wait  a  minute  now.  Let’s  ease  up 
here  a  little  bit,  all  right?  I  mean,  I  was  with  you  up  to  that  point. 
[Laughter.] 

Mr,  Cappuccio.  Surely,  Senator  Biden  is  too  young. 

Senator  Biden.  Thank  you.  Please  proceed.  [laughter.] 

Mr.  Cappuccio.  The  idea  of  the  Tunney  Act  was  this.  The  Con¬ 
gress  said,  look,  in  antitrust  cases  we  are  afraid  about  the  Govern¬ 
ment  entering  into  consent  decrees  that  are  too  soft  with  compa¬ 
nies.  Think  of  Microsoft  for  an  example,  the  big  flack  about 
Microsoft.  So  what  the  Government  said  in  the  Tunney  Act  was  be¬ 
fore  a  court  will  approve  a  consent  decree  and  enforce  it  with  the 
contempt  power  of  me  court,  we  are  going  to  make  the  court  make 
a  finding,  and  that  finding  should  be  that  the  consent  decree  is  in 
the  public  interest— a  very  general  finding. 

I  think  an  important  smeguard  here  which  is  included  in  the 
STOP  Act  is  before  a  court  approves  a  consent  decree  between  cor¬ 
rections  officials  and  plaintins,  it  ensures  that  it  is  narrowly  tai¬ 
lored,  or  you  can  pick  another  word,  reasonably  tailored,  to  remedy 
a  constitutional  violation,  or  at  least  the  constitutional  violation  al¬ 
leged,  and  that  it  is  not  doing  all  sorts  of  other  things. 

Senator  Biden.  Is  the  phraseology  "to  remedy  a  constitutional 
violation”  part  of  your  recommendation,  or  is  that  already  in  the 
STOP  Act?  To  be  honest,  I  don’t  know.  . 

Ms.  Abraham.  I  think  they  use  the  words  "Federal  right.” 

Mr.  Cappuccio.  I  am  not  an  expert  on  this.  I  just  received  the 
Acts  a  couple  of  days  am.  I  think  the  House  bill  differs  from  the 
Senate  bill.  I  think  the  House  bill  says  "to  remedy  a  Federal  right,” 
and  the  Senate  bill  says  "to  remedy  a  Federal  right  claimed.” 

Senator  Biden.  And  what  are  you  recommending? 

Mr.  Cappuccio.  "Federal  right  claimed.” 

Senator  Biden.  It  seems  to  me  the  precise  language  is  relatively 
important. 

Mr.  Cappuccio.  Correct. 


Senator  Biden.  So  what  is  your  specific  recommendation? 

Mr.  Cappuccio.  Narrowly  tailored — ^well,  I  am  not  sure  I  can  an¬ 
swer  the  question  specifically.  I  can  tell  you  what  I  want  to  do. 

Senator  Biden.  Ok. 

Mr.  Cappuccio.  I  want  to  make  it  narrowly  tailored  to  what  the 
court  finds  would  be  a  constitutional  violation  if  the  facts  are  as 
alleged. 

Senator  Biden.  Thank  you.  That  is  what  I  thought  you  meant. 

Senator  Abraham.  Thank  you.  Let  me  just  move  ahead  here  and 
ask  Ms.  Abraham  if  she  would  also  comment  on  the  question  I 
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originally  posed,  whether  there  were  circumstances  that  might 
cause  local  officials  to  enter  into  these  consent  decrees  even  though 
they  weren’t  necessarily  desirous  of  doing  so. 

Ms.  Abraham.  There  are  certain  things,  and  some  of  them  are 
politically  motivated.  It  is  more  expeditious  to  enter  into  a  consent 
decree  than  to  fight  it  out  in  court,  and  sometimes  rather  than  look 
like  you  are  bad  guy— “Prisoner  Files  Lawsuit” — ^and  I  have  never 
had  this;  I  am  just  telling  you  what  I  perceive  to  be  one  of  the  is* 
sues  that  is  brought  up. 

Rather  than  have  the  local  governmental  body  look  like  they  are 
the  bad  guvs,  wanting  to  deny  the  rights  of  oppressed  people  in 
prison  and  be  recalcitrant  in  their  desire  to  make  changes,  and  look 
as  they  are  forward-thinking  and  reform-minded  as  part  of  a  total 
politico  package,  it  seems  as  though  it  saves  money  up  front,  it 
saves  political  capital,  and  you  just  sort  of  agree  that  you  won’t 
fight  it  and  you  will  just  enter  into  some  consent  decree. 

The  problem  with  entering  into  the  consent  decree  is  that  it 
doesn’t  anticipate  changes.  For  example,  when  Philadelphia  en¬ 
tered  into  its  consent  decree  8  or  9  years  ago,  we  didn’t  nave  the 
scourge  of  crack.  We  couldn’t  anticipate  wnat  effect  that  would 
have  on  our  prison  system.  So,  number  one,  we  can’t  anticipate  fu¬ 
ture  events.  Number  two,  the  person  who  enters  Into  the  consent 
decree — it  is  behind  him  or  her.  He  or  she  can  go  on  to  the  next 
item  on  his  agenda  and  leave  to  the  next  person  In  office  the  prob¬ 
lem  of  trying  to  fix  it. 

I  think  also  what  happens  is  that  when  we  allow  Federal  courts, 
absent  findings  of  constitutional  violations,  to  put  a  hammer  to  the 
heads  of  succeeding  generations  of  office-holders  and  limit  access  to 
intervenors  who  have  a  legitimate  claims,  like  prosecutors,  to  inter¬ 
vene  to  show  that  there  are  changed  circumstances,  I  think  you 
have  a  problem. 

Finally,  I  think  also  the  issue  of  the  master  that  was  brought  up 
by  Mr.  Martin — one  of  the  great  problems  about  prison  masters  is 
that  they  are  the  ^es  and  the  ears  of  the  court,  to  the  exclusion 
of  everybody  else.  They  hold  private,  secret  discussions  with  pris¬ 
oners.  There  is  no  record  kept.  There  is  no  attempt  or  allowance 
on  the  part  of  the  parties  to  come  in  and  make  their  statements. 

'The  master  is  appointed  by  the  court  as  his  or  her  own  personal 
watch  dog  at  public  expense,  without  any  accountability,  any 
record,  any  access  to  the  recoros  by  the  complaining  people,  such 
as  the  mayors  of  the  cities,  and  so  forth,  and  then  makes  the  rec¬ 
ommendations  to  the  judge  and  the  judge  makes  a  finding  based 
on  something  that  you  have  no  information  on.  So  this  is  resmy  like 
a  star  chamber  proceeding. 

We  believe  that  an  imrortant  provision  of  the  STOP  Act  is  that 
a  master— first  of  all,  a  Federal  magistrate  should  do  it,  not  a  mas¬ 
ter.  We  don’t  want  anybody  being  tne  foot  soldier  of  the  ju^e.  The 
second  thing  is  that  even  if  it  is  a  master,  that  that  master,  as  a 
last  resort,  if  it  is  not  a  magistrate,  hold  public  hearings  where 
there  is  a  record,  a  proceeding,  and  an  attempt  made,  at  least,  to 
have  access  to  the  record  by  p^ple  outside  or  the  priron,  such  as 
ju^es,  D  A.’s,  mayora  and  other  intervening  or  interesteo  parties. 

Senator  Abraham.  Would  any  of  the  other  panelists  like  to  com¬ 
ment  on  the  pressures  that  might  cause  somebody  to  get  into  one 
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of  these  against  maybe  their  preference?  Anybody  can  answer,  real¬ 
ly.  Mr.  Watson? 

Mr.  Watson.  Yes,  Mr.  Chairman.  I  think  that  the  comment  that 
there  were  politicians  who  wanted  to  look  as  if  they  wanted  to  set¬ 
tle,  I  think,  is  not  a  representation  of  my  experience  now.  I  think 
that  probably  was  true  in  the  1960*8  when,  as  many  panelists  have 
said,  these  tninra  started  to  unfold.  There  was  an  interest  in,  you 
know,  what  is  this  thing  about  civil  rights  for  prisoners.  That  was 
a  new  ball  game  for  eveiyone,  and  I  think  a  lot  of  mistakes  were 
made  and  we  are  living  with  those  mistakes. 

My  contention  is,  however,  that  I  don’t  see  many  politicians  now, 
certainly  not  in  our  State,  who  want  to  do  anything  but  get  pretty 
tough  on  crime  and  are,  as  a  matter  of  fact,  very  much  opposed  to 
loolung  as  if  they  are  wanting  to  settle  things  and  look  good  that 
w^.  It  is  the  opposite. 

^nator  Abraham.  Anybody  else?  Mr.  Gadola? 

Mr.  Gadola.  Senator,  I  would  say  in  answer  to  your  initial  ques¬ 
tion,  if  the  current  system  is  the  model  of  federalism,  as  has  been 
alluded  to,  I  guess  I  am  ready  and  the  State  of  Michigan  is  prob¬ 
ably  ready  for  the  alternative. 

I  think  I  would  agree  with  Ms.  Abraham  when  she  said  that 
there  are  probably  political  motivations,  and  in  Michigan's  case  I 
am  quite  certain  there  were  certain  political  motivations  for  enter¬ 
ing  into  that  decree.  The  problem  b^omes  that  at  least  in  Michi¬ 
gan’s  case,  and  I  am  sure  with  a  lot  of  other  States  and  localities, 
the  decree  is  so  openended  and  not  related  to  sp^ific  constitutional 
violations  that  we  find  ourselves  cau^t  in  this  morass  of  detail 
from  which  we  are  not  able  to  escape.  That  is  where  Michigan  cur¬ 
rently  finds  itself. 

Senator  Abraham.  Mr.  Dilulio,  do  you  want  to  respond? 

Mr.  Dlluuo.  All  I  would  add  is  I  can’t  speak  to  the  political  moti¬ 
vations  or  lack  thereof,  although  there  is  a  fair  amount  of  descrip¬ 
tive  work  on  the  subject.  I  mean,  the  practical  effect  in  every  case 
going  back  to  1966,  the  first  minor  overcrowding  litigation,  we  64 
of  the  70  mqjor  overcrowding  litirations  that  nave  been  won  by 
prisoner  plaintiffs — the  practical  effect  in  eveiw  case  at  the  end  of 
the  day,  whatever  people’s  motivations  or  calculations  may  have 
been,  is  that  the  corrections  department  ends  up  vrith  more  re¬ 
sources,  more  money,  and  more  staff  to  deal  with  fewer  inmates, 
which  correctional  omcer  unions,  and  so  forth,  tend  to  like. 

You  have  seen  that  to  some  extent  in  the  Philadelphia  case 
where  one  of  the  groups  that  is  not  happy  with  STOP  or  STOP-like 
provisions  is  the  corrMtional  officer  unions,  for  obvious  reasons.  No 
one  begrudges  them  that  preference,  but  I  think  that  is  the  obvious 
bottom  line  and  has  been  for  the  last  3  decades  in  these  cases. 

Ms.  Abraham.  I  be^d^  them  that.  [Laughter,] 

Senator  Abraham.  In  this  round,  and  then  we  will  go  to  Senator 
Biden,  I  Just  have  sort  of  a  broader  question  Just  to  put  this  in  per¬ 
spective.  One  of  the  things  I  think  we  always  have  to  ask  when  we 
are  looking  at  legislation  of  this  type  is  exactly  how  many  of  these 
problems  are  out  there,  and  the  one  thing  that  none  of  the  testi¬ 
mony  has  at  least  focused  for  me  is  this.  How  many  of  these  con¬ 
sent  decrees  are  currently  operational,  and  how  many  cases  that — 
let’s  Just  take,  for  example,  the  Michigan  case  and  the  Philadelphia 
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case,  which  maybe  are  the  extremes,  but  how  many  out  there,  you 
know,  have  fallen  into  this  kind  of  pattern? 

I  think  in  trying  to  piece  together  a  bill  here  that  is  a  sensible 
response,  it  is  sort  of  important,  I  think,  to  get  a  feel  for  what  we 
are  contending  with.  Does  anybody  have - 

Ms.  Abraham.  Senator,  1  tmnk  in  my  prepared  testimony,  I — and 
there  was  a  typographical  error  in  my  prepared  testimony,  but  I 
said,  "By  1996,  108  municipalities  and  over  1,200  State  prisons,** 
it  should  read,  not  “prisoners,”  “were  subject  to  court  orders  or  con¬ 
sent  decrees.” 

Senator  Biden.  Federal  court  orders? 

Ms.  Abraham.  Well,  some  were  Federal,  some  were  not,  but 
many  of  them  were  Federal. 

^nator  Biden.  Well,  it  is  a  big  deal,  though. 

Ms.  Abraham.  Oh,  indeed. 

Senator  Biden.  All  we  have  the  authority  to  do  is  affect  Federal. 

Ms.  Abraham.  Of  course. 

Senator  Biden.  So  I  think  the  question  we  need  to  know  is  how 
many  affect  Federal — ^how  many  would  be  affected  by  this  legisla¬ 
tion,  is  another  way  of  putting  it. 

Ms.  Abraham.  I  can’t  answer  that  question,  and  1  can  tty  to  find 
out  the  answer  for  the  committee  if  you  would  like  me  to.  I  am  not 
prepared  to  answer  that  right  at  this  moment.  . 

Senator  Abraham.  We  would  submit  that  in  written  form. 

Ms.  Abraham.  Would  you? 

Senator  Abraham.  Of  course. 

[The  questions  referred  to  are  located  in  the  appendix.] 

Senator  Abraham.  I  am  just  trying  to  get  a  handle  on  those 
numbers.  Mr.  Dilulio? 

Mr.  DiIulio.  If  you  look  at  what  the  Bureau  of  Justice  Statistics 
puts  out  in  its  annual  counts  of  these  things,  the  statistic  that  the 
mstrict  attorney  just  cited  was  a  1990  statistic,  the  same  statistic 
that  I  have  in  my  testimony  as  well.  At  that  time,  264  of  the  1,207 
prison  facilities  that  she  mentioned  were  under  specific  orders  to 
nmit  their  populations. 

As  to  the  question  of  what  number  is  under  Federal  court  order, 
if  you  look  at  some  of  the  ACLlTs  status  reports  on  the  subject  and 
you  look  at  some  of  the  other  data,  it  is  sort  of  like  the  problem 
that  Attorney  General  Barr  raised  this  morning  with  the  meta¬ 
physics  of  defining  what  represents  an  order  and  what  takes  effect 
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The  statistic  is  that  by  October  of  1994,  39  States  and  300  of  the 
Nation’s  largest  jails  oj^rated  under  some  form  of  Federal  court  di¬ 
rection.  I  do  not  have  here  with  me  the  precise  breakdown  of  how 
many  were  overcrowding,  and  so  forth,  but  that  statistic  I  have. 
The  entire  system  was  under  such  orders  in  8  or  9  States  and  over¬ 
crowding  litigation  pending  in  many  others. 

Senator  Abraham.  The  last  part  of  my  question  was  this.  It  was 
earlier  suggested  that  no  judge  likes  to  have  these  under  their  do¬ 
main,  although  I  am  not  sure  that  I  necessarily  agree  with  that. 
It  is  my  impression  some  judges  may  like  to  have  this.  But  be  that 
as  it  may,  the  instances  that  we  have  heard  about  here  from  Michi- 

f^an  and  Philadelphia — ^are  these  totally  aberrational  or  is  there  at 
east  a  significant  number  of  similar  kinds  of  problems  of  this  t3rpe 
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where  we  have  widespread  early  releases,  and  so  on?  Does  anybody 
have  an  abili^  to  answer  that? 

Mr.  Martin? 

Mr.  Martin.  Mr.  Chairman,  I  would  like  to  at  least  take  a  stab 
at  it.  I  think  in  answering  that,  it  depends  on  who  you  ask.  I  am 
just  totally  blank. 

Senator  Abraham.  I  realize  it  is  obviously  toiigh.  I  am  just  trying 
to  get  a  feel,  though.  Agam,  it  goes  back  to  the  question  of  how  se¬ 
rious  the  problem  IS.  Obviously,  we  have  now  got  a  sense  that  quite 
a  few  States  in  some  way  or  anotker  are  operating;  in  response  to 
court  orders  and  consent  decrees.  But  my  question  is,  are  tnese  two 
aberrational  or  are  there  other  similar  instances  where  the  results 
of  these  have  led  to  widespread  early  release  or  other  sorts  of  re¬ 
sponses  that — Mr.  Cappucao,  do  you  want  to  answer  that? 

Mr.  Cappuccio.  My  knowledge  is  a  bit  out  of  date  because  I  have 
been  out  of  government  now  for  almost  3  years.  But  my  sense  was, 
while  there  were  a  lot  of  States  involve,  we  have  pretty  much 
talked  about  the  worst  States,  and  I  don’t  know  if  I  would  c^l  that 
aberrational,  but  it  is  not  the  norm  either. 

There  is  one  theory,  though,  which  would  broaden  this  out  even 
more,  and  that  is  I  am  not  sure  the  problems  we  have  talked  about 
today  are  necessarily  limited  to  prisons.  You  know,  if  you  had 
AT&T  and  the  telephone  companies  in  here  today,  they  would  have 
some  view  6n  consent  decrees,  too. 

One  of  the  things  that  the  committee  may  want  to  consider  is 
whether  there  isn’t  another  sort  of  broader  bill  in  here  somewhere 
where  we  generally  think  about,  when  Federal  courts  get  involved 
in  remedying  any  Federal  violations,  how  far  they  go  and  when  you 
re^n  them. 

I^nator  Biden.  We  could  put  busing  into  that  categoiy  as  well. 

Mr.  Cappuccio.  You  could.  In  fact,  I  guess  the  Supreme  Court 
has  had  a  couple  of  cases  on  that  recently. 

Senator  Abraham.  Any  others?  Mr.  Gadola? 

Mr.  Gaoola.  Senator,  I  don’t  think  they  are  aberrational  at  all. 
I  can  cite  two  examples  ^m  the  State  of  Michigan,  neither  of 
which  is  a  CRIPA  lawsuit,  but  I  think  they  both  demonstrate  the 
longstanding  nature  of  these  lawsuits  and  the  inability  of  the  State 
to  Ret  out  from  under  the  a^d^s  of  judicial  control. 

We  have  a  class  action  lawsuit  brou^t  on  behalf  of  female  in¬ 
mates  in  the  State  of  Michigan,  the  (Mover  case,  which  has  been 
extant  since  1978;  a  companion  to  the  U.SA  v.  Michigan  lawsuit, 
Haddix  v.  Johnson.  That  lawsuit,  in  fh>nt  of  a  different  Federal 
court  in  Michigan,  has  been  around,  as  U.SA.  has,  since  1984,  and 
the  judge  presiding  over  that  particular  lawsuit  recently  indicated 
that  he  would  exp^  that  case  to  continue  into  the  year  2000.  So 
I  think  this  is  not  aberrational,  at  least  not  in  the  case  of  Michigan. 

Ms.  Abraham.  I  think  also,  if  I  may.  Senator,  there  are  a  couple 
of  other  States.  I  think,  that  feature-4>esides  I^chigan  and  Penn¬ 
sylvania,  Florida  and  Massachusetts.  I  think  there  is  a  court  order 
now  that  applies  to  a  jail  that  has  been  closed  in  Boston.  If  you 
would  like  me  also  to  submit  some  information  about  the  fact 
that—obviously,  we  wouldn’t  come  to  the  Federal  Government  to 
ask  the  Senate  to  act  on  a  bill  that  would  apply  only  to  State  is¬ 
sues.  Some  States  have  limited  the  effect  of  consent  decrees.  Some 
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of  them  have  outlawed  them  because  they  don’t  want  them.  They 
want  other  kinds  of  ways  to  fix  this  problem,  or  at  least  address 
it. 

I  know  that  if  we  didn’t  think  this  was  an  important  issue — if 
this  was  just  an  aberration  for  Pennsylvania  and  Michigan,  we 
wouldn’t  have  been  working  for  over  4  years  to  get  something  done 
in  the  Con^ss.  This  is  something  that  I  think  this  whole  countiy 
is  going  to  reel  the  pinch  of,  and  it  is  either  because  of  some  percep¬ 
tion  on  the  part  of  prisoners  interpreting  Supreme  Court  cases  like,  , 
you  know,  Monroe  v.  Pape  in  the  1960’s  or  the  Civil  Rights  Act,  and 
so  forth. 

An3rthing  that  you  are  going  to  allow  prisoners  to  take  advantage 
of  is  going  to  necessarily  involve  the  Federal  process  because  I 
think  their  chances  of  success  in  the  Federal  process  are  much  like¬ 
ly  of  success  then  the  State  process,  and  I  think  that  is  where  peo¬ 
ple  look  to  go.  I  think  after  we  give  you  some  information,  you  will 
find  that  we  wouldn’t  be  sitting  here  today  if  we  felt  that — I  can’t 
speak  for  Michigan,  but  I  think  I  get  the  drift  of  what  Mr.  Gadola 
was  saying.  We  wouldn’t  be  here  if  we  were  the  only  two  States, 
and  neither  would  all  these  people  behind  us  be  here. 

Senator  Abraham.  Well,  we  are  just  going  to  alternate  rounds 
here  and  I  have  had  more  than  my  share  ror  a  while,  so  let  me 
turn  it  over.  Senator,  did  you  want  to  make  an  opening  statement? 

Senator  Biden.  No.  I  would  like  permission  to  put  my  opening 
statement  in  the  record,  if  I  may,  Mr.  Chairman. 

Senator  Abraham.  Without  objection. 

[The  prepared  statement  of  Senator  Biden  follows:] 

Preparkd  Statement  op  Senator  Joseph  R  Biden,  Jr. 

Today,  the  Judida^  Committee  oonvenee  this  hearing  to  discuss  a  number  of  bh 
sues  relating  to  our  Nation's  State  prisons  and  county  and  local  jails. 

As  I  have  stated  nt  every  judicial  committee  heanna  we  have  convened  this  year 
relating  to  the  crime  issue,  it  is  my  hope  that  we  wiU  build  on  the  achievements 
of  the  1994  crime  law. 

It  is  counterproductive  to  retreat  on  last  year's  projpess— our  attention  now  must 
foc\is  first  on  achieving  ftill  implementation  of  the  crime  law— induding  the  various 
prison  provisions— ana  on  identitying  additional  areas,' not  addressed  in  that  ’aw, 
where  action  can  be  helpfiil  to  the  fij^t  against  crime. 

The  1994  crime  law  contained  the  firs^ver  direct  Federal  grant  program  to  help 
States  and  localities  build  and  operate  prieone — providing  $9.T billion  over  six  yjars, 
all  fiUly  paid  for  by  eliminating  e72,000  Federal  bureaucrats.  * 

The  overriding  goal  of  the  prison  grant  program  was  to  b^lp  States  take  violent 
offendere  off  the  etreets  and  Asi^p  them  behitid  bare  for  ae  long  aa  poeeible. 

The  law  promotes  this  goal  in  several  ways: 

•  Piret,  ahrtost  $4  billion  is  set  aside  in  a  program  desimed  to  encourage  States  * 

to  move  to  a  'iruth-in-sentendng”  system  modeled  on  the  Federal  system  numy- 
of  us  woihed  on  years  ago.  The  program  would  require  that  States  keep  tU  sec¬ 
ond-time  violent  offenders  in  piuMn  for  at  least  65  percent  of  their  sentences. 
Ultimately.  I  h^  the  States  wul  move  to  keep  all  violent  offenders  behind  bars 
for  at  lf)ast  8o  percent  of  their  sentences.  Just  as  we  do  in  the  Federal  system. 

But  right  now,  States  are  keeping  offendm  behind  bars  on  average  for  nnly  48 
percent,  of  their  sentences. 

But  the  <x>st  to  the  States  of  nearly  doubling  the  amount  of  time  prisonem  spend 
behind  bars  is,  to  put  it  mildly,  stusering.  I  am  told  that  reqmring  S;ates  to 
keep  <M  violent  offenders  in  prison  tor  86  percent  of  their  sentences  would  add 
appradmately  $60  billion  over  the  next  five  years  to  their  prison  costs. 

It  makes  no  sense  to  think  that  States  will  spend  $60  billion  to  get  $4  billion  from 
the  F'ederal  Government  For  this  reason,  we  set  a  more  modest— bv.t  attain- 
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able — goal  in  the  1994  crime  law.  we  rea/Aoed  that  it  would  be  better  to  offer 
help  States  could  afford  to  accept,  instead  d  an  empty  promise. 

•  Second,  the  law  gives  the  States  the  lle'dbiliW  to  Wld  either  secure  prisons  or 
military-style  boot  camp  prisons  for  ra>n*violent  offenders  as  a  cost-effective 
means  to  &oe-up  expensive  prison  cdls  for  vident  criminals. 

Based  on  the  most  recent  data  available  (1992),  we  know  that  almost  30,000  vio¬ 
lent  offenders  do  not  spend  a  day  in  prison  because  there  is  no  space  for  thorn. 
At  the  same  time,  160,000  non-violent  offenders  are  taking  up  secure  prison 
spaces. 

The  flexibility  provided  by  the  1994  crime  law  allows  States  to  maximise  their 
,  prison  dollars  by  moviiu  these  non-vident  offenders  to  cheaper  space— making 

room  for  more  violent  offenders. 

•  Third,  tlie  law  gives  States  the  flexQulity  to  support  the  operational  costa  of 
prisons — this  is  particulariy  important  bemuse  some  States  nave  prisons  built, 
out  no  hmds  to  open  them. 

‘  •  Fourth,  the  law  also  requires  consultation  between  the  State  and  counties  and 

local  govemmente— because  the  Nation's  jails  are  run  almost  exclusively  b/ 
countiee  and  cities; 

•  Finally,  the  law  requires  ussuranoes  that  States  develop  correctional  plans 
which  recognize  the  rights  and  needs  d  crime  victims,  train  corrections  ofucers 
in  dealing  with  violent  prisoners,  put  prisoners  to  work,  educate  prisoners,  treat 
drug-addicted  prisoners,  sod  assess  the  danger  prisoners  may  pose  to  society 
before  they  are  released; 

Earlier  this  year,  the  Hours  passed  a  bill— H.R.  667— which  would  change  many 
of  these  features. 

Most  notably,  it  added  a  new  "tnith-in-sentendng”  standard,  the  effect  of  which 
would  be  that  few  States  would  quality  fiir  any  d  the  dollars.  Just  how  few  is  made 
starkly  clear  by  a  Justice  Department  report  released  this  week. 

This  report,  ''Violent  Offenders  in  State  Prison:  Sentences  and  Time  Served,”  is 
based  solely  on  data  provided  by  the  States  themselves.  The  report  indicates  that 
only  1  of  the  27  States  tliat  premded  data  would  meet  the  new  standard  proposed 
by  House  republicans — and  that  is  nay  home  State  of  Delaware. 

Now,  perhaps  other  States  which  did  not  report  information  could  clear  the  new 
hurdle,  nut,  based  on  the  data  from  the  27  States— which  reports  that  violent  crimi¬ 
nals  serve  48  percent  of  their  sontenoe— it  does  not  aeon  likely  that  many  of  the 
non-rep<jrting  States  will  meet  this  new  test 

This  hearing  will  also  address  some  hey  issues  relating  to  litigation  by  prisoners. 
All  of  us  want  to  keen  violent  offenders  behind  bare  for  as  long  as  possible.  And 
all  of  us  want  to  limit  frivolous  and  abusive  prisoner  lawsuits. 

In  fact,  a  provision  in  last  year's  crime  law  gave  States  added  authority  to  dispose 
of  prisoner  complaints  before  thty  could  be  filM  in  Federal  court.  This  year,  we  are 
faced  with  several  additional  pix>pooals  to  limit  piisoner  litigation,  and  1  believe  we 
should  take  a  close  look  at  thc^ 

One  of  these  is  a  imw  proposal  designed  to  limit  the  scope  of  Federal  court  in¬ 
volvement  in  prison  omditions  lawsuiti^  about  whidi  I  have  serious  questions.  The 
eighth  amendment  to  the  constitution,  which  prohibits  cruel  and  unusual  ptmish- 
,  ment,  defines  what  conditioos  are  unacceptable. 

The  courts  have  the  responsibility  of  aetermining  in  specific  cases  whether  that 
standard  ia  met  And,  wheia  there  is  a  violation  of  tne  eighth  amendment  otir  (Ton- 
stitution  requires  the  ooiuts  to  fiuhioo  a  remedy. 

The  proposed  legislation  would  limit  the  coura  traditional  role  in  correcting  con- 
•  stitutioau  violations.  I  ouestioo  whether  this  is  appropriate. 

I  am  also  con(;emed  uat  this  Isgialation  would  vpeer  to  terminate  existing  con¬ 
sent  decries— contracts  between  litigants  and  the  ^tes—smd  would  severely  limit 
any  ftiture  consent  decrees. 

All  of  us  want  to  help  States  improve  the  effectiveness  and  eCfidency  of  their  pris¬ 
on  systems.  All  of  us  want  to  see  violent  offenders  in  Jail  where  they  can  no  longer 
threaten  us. 

I  look  forward  to  discuseiog  how  beet  to  meet  these  goals  with  our  witnesses 
today.  Thaak  you  and  welcome. 

Senator  Bidbn.  Let  me  compliment  you  on  conducting  these 
hearings.  You  have  only  been  In  the  Senate  a  little  while  now  and 
you  have  impressed  eveiyone,  including  me,  with  what  is  not  al¬ 
ways  the  case  with  us  who  come  here,  your  thoughtfulness  and 
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your  insight  on  a  number  of  these  problems.  I  compliment  you  on 
that  and  the  way  you  are  conducting  this  hearing. 

As  I  said,  I  am  sympathetic  to  this  legislation.  My  staff  will  be 
checking  out — Lynne,  you  have  enough  problems  without  having  to 
do  our  work  for  us  and  llgure  out  what  the  rest  of  the  Nation  is 
doing.  Anything  you  have  would  be  help^l,  but  we  can  find  out  the 
answers  to  the  questions  that  were  just  asked. 

I  would  make  the  point  that  Mr.  Watson  made  about  the  change 
in  tone  of  politics  today.  In  my  State,  there  is  a  mmority  of  the 
members  or  the  State  senate  who  have  petitioned  and  introduced 
legislation  and  cosponsored  it  to  bring  back  the  whipping  post.  So 
if  anybody  thinks  that  in  my  State— -by  the  way,  v/e  nad  the  whip¬ 
ping  post,  where  you  actumly  got  strung  up  to  the  post  and  got 
whipped  in  the  courtyard  in  front  of  everyone  else,  until  the  year 
1968.  I  think  the  last  whipping  was  in  1964,  and  there  is  a  call  to 
bring  it  back.  So,  if  an3rthin^,  a  kinder,  gentler,  more  prisoner-ori¬ 
ented  mood  does  not  prevail  in  my  State. 

So  I  have  clean  hands  here,  I  want  to  talk  about  two  things  here. 
One  is  how  the  STOP  legislation  fits  v/ith  truth  in  sentencing,  be¬ 
cause  they  do  relate  in  terms  of  impact.  They  don’t  relate  in  terms 
of  the  law,  but  they  relate  in  terms  of  impact. 

I  want  to  'make  it  clear  I  am  a  little  like  Brere  Rabbit  on  the  idea 
of  the  Republican  proposal  for  truth  in  sentencing.  You  know’,  don’t 
throw  mo  in  the  brambles,  but  if  you  do,  Delaware  gets  till  the 
money.  So  I  want  to  be  real  clear  about  it.  We  do  our  Job  in  Dela¬ 
ware  and  we  do  meet  the  85-percent  requirement.  We  don’t  have 
to  build  any  more  prisons  to  get  the  money,  and  if  you  make  it  an 
86-percent  requirement,  I  promise  you  we  are  going  to  get  your 
money  and  we  are  going  to  try  very  hard  to  get  it. 

I  want  to  be  up  front  about  that.  I  make  no  apologies  for  it,  so 
no  one  later  says,  well,  Biden  didn’t  fight;  even  though  his  crime 
bill  didn’t  have  l^e  truth  in  sentencing,  Biden  didirt  fight  this 
change,  and  it  looks  like  the  reason  he  didn’t  fight  it  was  oecause 
Delaware  benefits.  ’The  answer  is  right,  and  right,  and  right. 

So,  having  said  that,  let  me  ask  in  a  less  parochial  vein,  Ms. 
Abraham,  your  main  problem  with  tlie  effect  or  the  consent  decree 
is  the  caps,  right?  I  mean,  that  is  the  berinning,  middle,  and  end 
for  you.  You  helped  me  write  that  crime  bill.  I  use  the  example  you 

fave  me  years  ago  where  you  pointed  out,  and  I  use  it  constantly, 
think  it  is  almost  every  fViday,  or  almost  every  Friday,  the  court 
of  common  pleas  fudges  or  someone  sits  down  were  and  they  de¬ 
cide,  you  know,  wno  do  they  free,  Barabbas  or  Jesus. 

I  mean,  they  get  a  list  of  people  cmd  they  are  told  they  have  to 
go  dovm — am  not  being  facetious.  I  mean,  that  is  the  essence  of 
the  problem.  They  have  to  put  out  on  the  street  people  who  are 
hardened  criminals  who  are  recidivists  who  end  up  getting  arrested 
again,  but  they  have  no  choice  because  of  the  existence  of  the  court 
oraer.  So  I  think  I  have  an  appreciation,  and  having  adopted  Phila¬ 
delphia  as  my  second  city,  I  think  I  have  a  sense  of  the  problem, 
but  it  relates  to  the  prison  caps,  right? 

Ms.  Abraham.  It  not  only  relates  to  the  prison  caps  for  new  of¬ 
fenders  who  are,  of  course,  presumed  innocent,  but  that  cap  also 
affects  probation  violations  and  who  gets  sent  to  prison  even  at 
sentencing. 


Senator  Bidkn.  It  is  across  the  board. 

Ms.  ABRAH/Jki.  It  is  across  the  board.  It  impinges  and  impacts  on 
crime  and  tb.e  perception  of  crime  in  mcgor  American  cities,  the 
prison  cap  does. 

Senator  Bident.  Now,  let  me  ask  you  a  question.  I  am  not  sug¬ 
gesting  that  I  want  to  make  this  change  in  the  Isolation,  but  let 
me  just  ask  it  to  you.  The  question  was  raised  by  Mr.  Martin  about 
all  consent  decrees.  There  are  consent  decrees  in  here  that  relate 
to  conditions  that  nobody  in  the  world,  nobody  in  the  civilir.ed 
world,  would  consider  should  be  abandoned,  ana  that  is  relate  to 
things  like  no  heat  in  prison  cells,  like  guards  that  smash  the 
headfs  of  prisoners  routinely  against  walls.  I  mean,  there  are  con¬ 
sent  decrees  relating  to  training  for  prison  guards,  consent  decrees 
relating  to  length  of  hours  th^  work,  consent  decrees  pertaining 
to  lighting  in  prisons  and  the  effect  dungeons,  in  effect. 

If  we  altered  this  legislation  to  say  only  those  consent  decrees 
which  related  to  prison  caps  would  be  automatically  reopened, 
which  this  legislation  calls  for,  would  you  have  a  problem  with 
that? 

Ms.  Abraham.  I  think  the  STOP  Act  is  much  broader  than  just 
consent  decrees  or  caps. 

Senator  BlDEN.  It  is.  That  is  why  I  am  asking. 

Ms.  Abraham.  I  think  that  there  are  other  orders  other  than 
caps  that  need  to  be  addressed,  and  that  is  why  the  legislation  was 
drafted  the  way  it  was. 

Senator  Biden.  I  imderstand. 

Ms.  Abraham.  I  think  it  would  be  totally  selfish  and  utterlyself- 
serving  for  just  Philadelphia,  since  my  problem  is  the  cap.  ^ere 
are  other  probleras  across  this  Nation  ttnt  I  think  STOP  addresses 
that  don't  necessarily - 

Senator  Biden.  But  quite  fimikly,  Lynne,  the  only  one  that  puts 
people  back  out  on  the  street  is  the  caps,  and  I  don’t  give  a  damn 
about  the  rest.  I  just  don’t  want  these  p^ple  out  on  the  street. 

Ms.  Abraham.  Well,  sometimes,  os  a  way  of  enforcing,  or  forcing, 
depending  on  your  view  of  things,  reform,  the  court  will  order  a 
moratorium  on  prison  admissions  imtil,  lef^s  say,  something  is  fin¬ 
ished;  let’s  say  the  kitchen  is  redone  or  something  of  that  sort.  But 
the  hammer  that  most  jud^  have  over  prisons  Tike  mine  is  some 
kind  of  either  prevention  of  people  getting  in  or  release  from  pris¬ 
on.  So,  for  me,  and  1  am  only  speaking  for  me,  the  cap  is  the  msjor 
problem,  but  there  are  other  prralems  as  woU. 

Senator  Biden.  Professor,  you  know  your  stuff  in  this  area.  You 
have  written  a  lot  about  it  and  you  are  well  respected.  One  of  the 
things  that  came  up  6  years  ago,  and  even  earlier,  that  1  found  my¬ 
self  having  to  aigue  agai^t  was  a  similar  argument  that  three  of 
you  made  today  about,  ^interfering”  with  the  abUiU  of  States  to 
enter  into  consent  decrees  with  Federal  courts,  and  it  went  lilm 
this. 

Everybody  knows  that  the  attorney  general  of  the  State  of  Dela¬ 
ware  and  the  attorney  general  of  Micms^  and  the  D.A  of  Detroit 
and  the  DA.  of  Philaamphia  and  the  DA  of  New  York — this  is 
how  the  argument  went — enter  into  these  awfid  plea  batgains,  let¬ 
ting  these  awful  people  out  on  the  street  There  wss  a  proj^sal 
here  in  a  crime  law— -and  I  see  a  Philadelphia  Congressman  behind 
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you;  he  may  remember  it  when  he  was  here — a  proposal  that  said 
we  are  going  to  outlaw  plea  bargaining,  because  there  were  a  num¬ 
ber  of  studies  written  about,  in  plea  braining,  the  same  incentive 
exists  for  a  D.A.  that  exists  for  a  prison  official,  the  same  exact 
one;  one,  their  batting  average,  especially  if  they  are  elected;  two, 
their  incredibly  overcrowded  workload. 

If  we  eliminated  plea  bargaining,  L}mne,  you  would  go  out  of 
business. 

Ms.  Abraham.  Any  district  attorney  who  says  he  or  she  is  going 
to  eliminate  plea  bargaining  is  a  fool  or  a  liar,  one  or  the  other. 

Senator  Biden.  I  am  with  you.  Now,  the  problem  I  have  is  the 
conceptual  one.  I  sat  here  for  3  years  aiding  against  the  attempts 
of  some  of  my  friends,  tough  law  and  order  fdks,  saying  we  are 
going  to  get  tough  and  we  are  going  to  make  sure  that  we  have  no 
more  plea  barg^ning  because  if  someone  is  accused  of  first-degree 
rape,  the  cops  must  nave  had  a  reason  to  accuse  him  of  that  and 
to  allow  them  off  on  simple  assault  or  to  allow  them  off  on  what¬ 
ever  is  an  outrage  and  they  are  just  going  back  out  in  the  commu¬ 
nity.  There  are  all  these  statistics  to  show  that  people  with  whom 
DA.*s  have  to  plea  baraain,  I  would  aivue  have  to  plea  bargain,  go 
out  and  commit  a  significant  number  of  crimes. 

Now,  my  question  is  how,  conceptually,  do  we  make  the  case, 
professor,  that  it  is  appropriate  for  me  to  intervene  between  a  gov¬ 
ernor,  a  mayor — by  the  way,  Mr.  Watson,  when  he  ran  the  prison 
system  in  Oregon,  had  no  authority  to  do  anything  by  himself.  He 
may  have  been  involved  in  it,  but  the  governor  had  to  sign  off  on 
it.  He  has  no  authori^  in  the  State  of  Delaware  that  the  governor 
doesn’t  have  to  sign  off  on.  - 

So  I  am  incline  to  vote  for  this  legislation,  but  I  am  thinking, 
OK,  I  vote  for  this  and  I  tell  the  governor  he  can’t  enter  into  plea 
bargaining,  in  effect.  That  is  what  it  is.  How  do  I  not  turn  around 
ana  say,  by  the  way,  the  attorney  gener^  has  no  authority  to  enter 
into  a  plea  bargain?  Same  motivation,  Mr.  Cappuccio,  same  exact 
motivation  as  the  prison  official  may  have.  Can  you  make  a  distinc¬ 
tion  for  me,  professor? 

Mr.  DiIulio.  Senator,  you  are  a  special  legislator  because  you  de¬ 
mand  that  kind  of  concratual  clarity.  That  is  one  of  the  things  that 
I  think  is  often  lacking  from  Iwislation. 

There  are  tradeoffs  involved  in  all  of  this.  I  think  the  reason 
why,  if  you  look  at  the  public  opinion  survey  data  on  this,  most 
people  are  willing  to  have  prosecutors  make  those  tradeoffs — they 
douT  like  plea  bargaining;  it  is  considered  by  many  people  to  be  the 
seamy  side  of  the  Justice  system.  But  it  is  almost  without  excep¬ 
tion,  if  you  look  at  the  survey  data,  that  people  believe  that  big- 
city  prosecutors,  like  my  fHend,  District  Attorney  Abraham  here — 
when  they  make  those  tradeoffs,  the  primary  value  in  their  calcula¬ 
tion  is  public  safety.  It  is  not  second,  third,  or  fifth;  it  is  first. 

Senator  Biden.  Well,  let  me  interrupt  you  there.  In  all  the  data 
I  have  seen,  the  public  overwhelmingly  opposes  plea  bargaining 
and  overwhelmingly  would  support  le^slatlon  to  eliminate  plea 
bargaining.  You  may  have  different  data  than  I  have  and  I  would 
like  to  see  some  submitted. 

Mr.  DiIulio.  No;  I  would  be  shocked  and  amazed  if  that  were  not 
the  case.  ' 
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Senator  Biden.  That  ia  the  only  point  I  am  making. 

Mr.  Diluuo.  Yea. 

Senator  Biden.  So  the  public  thinka  that. 

Mr.  DiIulio.  Obvioualy,  in  thia  caae  the  public  ia  uncomfortable 
and  ia  oppoaed  to  the  notion  that  people  are  committing  three  and 
four  Crimea  and  are  getting  off  with  one.  But  the  reaaon  we  had 
the  move  to  mandate^  aentendng.  in  my  view,  in  the  1970*a  and 
into  the  early  and  mid<1980’a  waa  oecauae  people  were  aa^g  thia 
Juetice  ayatem  involvea  an  irreducible  minimum  of  diacretion. 
Somebo<W  haa  got  to  exerciae  the  diacretion. 

The  10  million  violent  Crimea  committed  in  1992,  the  third  of 
them  reported,  the  165,000  of  them  resulting  in  convictiona,  the 
100,000  that  went  to  priaon — we  are  not  ever  going  to  have  a  ays- 
tem  that  ia  going  to  invest  the  human  and  financial  resources  nec- 
easaiy  to  go  after  every  criminal  and  incarcerate  every  criminal, 
nor  would  moat  people  at  the  end  of  the  day  want  to  ao  that.  So 
discretion  is  going  to  be  exercised.  The  question  always  becomes 
who  ia  going  to  do  the  sorting,  who  ia  going  to  exerciae  that  diacre* 
tion. 

I  think  from  my  perspective.  Senator,  the  conceptual  point  you 
raise  leads  me  to  the  conclusion  that  most  people  are  more  aatisned 
to  have  prosecutors  exercise  that  sort  of  diacretion  than  unelected, 
unaccountable  Federal  Judges  who  Intervene  in  cases  in  local  and 
State  Jurisdictions  and  who  do  not,  and  thia  is  what  we  are  really 
talking  about  here  jput  public  safety  firat. 

Senator  Biden.  well,  I  think  you  are  comparing  ^ples  and  or¬ 
anges.  The  prosecutor  is  to  the  governor  what  the  State  Judge  is 
to  the  Fedend  Judge.  It  is  not  the  prosecutor  to  the  Judge.  The  fact 
of  the  matter  is  the  prosecutor  doosnt  make  a  deal  with  anyone 
other  than  the  defendant,  which  then  can  be  overruled  by  the 
court.  In  my  State,  you  can  make  a  plea  bargain  the  court  will  not 
allow  to  be  had  in  my  State.  I  don’t  know  aoout  the  State  of  Penn¬ 
sylvania 

Ms.  Abraham.  Well,  excuse  me.  Senator.  AU  plea  bargains  are 
subject  to  the  court  accepting  the  plea,  so  the  court  must  accept  it. 

Senator  Biden.  Ri^t,  OK,  that  Is  what  I  am  saying.  So  it  is  the 
same  in  your  State.  I  Just  didn’t  want  to  speak  for  every  State. 

The  point  is  the  Federal  Jud^  is  located  in  the  same  spot  in  this 
deal  between  the  mxvemor  and  a  Federal  coui’t  as  the  prosecutor 
is  between  himself  or  herself  and  the  State  court.  The  person  in 
question  is  either  the  defendant  or  the  prisoner,  and  so  I  Just  have 
great  difficulty— hy  the  way,  the  data  I  have  seen — ^I  share  your 
^ew  about  who  is  going  to  look  at  the  public  safety,  but  the  truth 
is  prosecutors,  if  you  notice,  nationwide  have  not  experienced  an 
overwhelming  embrace  by  the  American  public. 

All  of  them  that  have  run  for  hi^er  office  have  mtten  beaten, 
by  the  way.  It  tells  vou  a  little  someuing  about  what  has  happened 
in  terms  of  where  the  public  thinks  prosecutors  are.  Now,  I  am  not 
being  critical  because  1  am  supportive.  I  don’t  thtok  there  is  a  sin¬ 
gle  person  here  in  the  U.S.  Senate  who  has  been  more  supportive — 
there  are  many  as  supportive— of  State  and  local  and  Federal  pros¬ 
ecutors  as  I  have  been.  I  am  not  making  the  case  that  they  aren’t 
responsible.  I  am  making  the  case  in  terms  of  whsit  the  public  per¬ 
ceives. 
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In  my  State,  I  promise  you  the  people  of  my  State  would  be  more 
certain  that  the  governor  of  my  State  is  going  to  protect  their  inter¬ 
ests  relative  to  prisoners  th^  they  think  the  attorney  general 
would  because  they  know  the  attorney  general  wants  resources. 

They  know  the  attomev  general,  whim  is  the  prosecutor  in  my 
State — vfe  have  no  D.A.*s— the  attorney  general  in  my  State  wants 
more  personnel,  wants  more  authority.  So  every  State  differs. 

I  don’t  want  to  beat  this  to  death,  but  I  find  it  difficult  for  me, 
and  that  is  why  I  am  so  intrigued  by  what  you  have  suggested,  sir.  , 

I  think  if  this  legislation  lays  out  a  predicate — and,  unfortunately, 

I  was  here  when  Tunney  was  here,  'mat  is  how  old  I  am,  but  I  got 
here  when  I  was  30.  The  predicate  that  you  are  suggesting  exists, 
and  that  is  that  there  has  to  be  a  finding  that  there  is  a  reasonable 
prospect  that  a  constitutional  violation  exists.  Then  I  am  much  less 
concerned  about  me  interfering  in  the  State’s  affairs. 

Here  we  are  with  this  entire  movement  out  there  coming  from 
the  center-right  saying,  Federal  Government,  stop  dictating  to  the 
States,  except  when  it  comes  to  morals  and  when  it  comes  to  stiff- 
er,  meaner,  harsher,  better  punishment.  Here  we  are  telling  the 
States,  by  the  way,  you,  governor — if  I  vote  for  this  as  it  is  now, 

I  have  to  go  back  to  my  governor  and  say  I  don’t  think  you  are 
competent;  you  are  not  competent;  I  don’t  trust  you  because  you 
make  deals;  I  don’t  trust  you  to  make  a  deal  with  a  Federal  court 
ju^e.  There  is  no  (getting  aroimd  that.  That  is  what  it  says. 

mat  is  what  you  have  all  said.  You  have  said  these  guys,  prison 
officials — and  that  is  what  the  gentleman  from  Michigw  has  im¬ 
plied  that  a  previous  administration,  whoever  it  was.  Democrat  or 
Republican,  entered  into  this  consent  decree.  It  was  a  political  deal. 

So  I  have  got  to  sit  here  as  a  U.S.  Senator  and  say  my  governor, 
who  probably  knows  as  much  or  more  than  any  of  you  at  the  table 
about  governing  and  has  an  exemplary  record — a.nd  the  one  before 
him,  Mike  Castle,  and  the  one  before  him,  Governor  duPont — that 
these  guys  aren’t  smart  enough,  aren’t  honest  enough,  aren’t  de¬ 
cent  enough,  aren’t  capable  enough  to  decide  whether  or  not  they 
want  to  enter  a  decree  with  the  F^eral  court. 

No  governor — and,  Lynne,  you  know  this — emd  no  mayor,  I  don’t 
care  who  they  are,  is  going  to  let  a  prison  official  seal  their  political 
fate  for  them.  There  ain’t  a  one.  Mot  a  single  one  in  America  is 
going  to  let  a  prison  official  say,  by  the  way,  this  is  the  consent  de-  • 

creel  entered  with  the  Federal  court. 

Ms.  Abraham.  Senator,  I  am  not  here  to  quarrel  with  you.  You 
know  I  have  a  great  affection  for  you  personalW  on  a  personal 
level,  as  a  Senator,  and  for  the  institution  of  the  ^nate,  and  I  am  * 

not  here  to  argue  about  perceptions.  It  depends,  first  of  all,  on  your 
view  of  who  people  really  trust,  and  some  people  do  trust  their 
local  prosecutor  more  th^  their  mayor  and  more  than  their  gov¬ 
ernor.  I 

Senator  Biobn.  That  is  true. 

Ms.  Abraham.  Second  of  all,  when  it  comes  to  some  of  these  liti¬ 
gations,  the  moving  party,  the  plaintiffs,  whoever  they  may  be,  do 
not  move  against  the  district  attorney.  They  file  their  lawsuit 
where  the  district  attorney  has  nothing  to  do  with  it.  It  is  against 
the  mayor  or  the  body  of  government. 


93 


Senator  Biden.  I  understand,  but  you  would  acknowledge, 
Lynne,  I  have  to  make  a  judgment.  Again,  I  want  to  vote  for  this 
because  I  know  your  problem.  I  really  do.  I  don't  know  it  as  well 
as  you  do;  not  just  you.  I  mean  you  and  your  colleagues. 

Ms.  Abraham.  Sure. 

Senator  Biden.  I  want  to  vote  for  this,  but  there  is  no  getting 
around  it.  I  have  got  to  say  tc*  every  governor  in  the  Nation,  well, 
you  know,  we  in  the  Senate  don’t  trust  you  enough  to  make  a  judg¬ 
ment  as  to  what  is  best  for  your  State,  and  that  flies  in  the  face 
of  everything  that  is  happening  here  saying  send  it  back  to  the 
States. 

Mv  time  is  up.  If  I  can  just  ask  one  more  question  and  then 
yield,  we  are  going  to  hear  a  lot  of  testimony,  and  we  have~I 
didn’t  hear  it  because  I  stayed  on  the  floor  votmg — ^about  truth  in 
sentencing.  I  weint  to  state  lor  the  record,  because  apparently  I  am 
so  old  people  wouldn|t  remember  this,  that  I  am  the  guy  that  wrote 
the  Federal  sentencing  legislation.  You  are  looking  at  him  right 
here.  I  am  the  ^y  that  authored  it.  I  am  the  guy  that  authored 
the  Speedy  Trial  Act.  No  one  else  can  take  blame  or  responsibility 
for  it.  I  am  the  guy.  I  did  it  and  I  am  proud  of  it.  At  a  Federal 
level,  it  works  very  well. 

The  reason  why  people  don’t  wtmt  to  come  to  Federal  court  is 
they  go  to  jail,  they  go  to  jail,  because  Federal  politicians,  as  bad 
as  we  are,  met  our  responsibility.  It  is  easier  to  meet  it  than  State 
court  folks.  We  came  up  with  the  money  for  prisons.  We  came  up 
with  the  money  forjudges. 

The  reason  I  wrote  the  Speedy  Trial  Act,  Lynne,  is  I  read  the 
statistics.  People  waiting  to  go  to  trial  were  committing  crimes  at 
a  faster  rate  &an  people  who  were  not  already  arrested  and  wait¬ 
ing  to  go  to  trial.  Tiiat  is  the  reason  I  wrote  the  law.  It  wasn’t  bom 
out  of  civil  liberties.  It  wasn’t  bom  out  of  any  of  that.  They  were 
committing  crimes.  So  it  is  working. 

Now,  we  are  going  to  hear,  and  we  have  heard  from  governors 
and  State  and  local  offlcials  talking  about  they  want  to  be  tough 
on  crime,  but  they  don’t  have  the  nerve  to  go  back  to  their  offlcials 
and  say,  you  want  us  to  put  people  in  jail,  it  is  i?oing  to  cost  money. 
'They  all  come  down  here  ana  say,  look,  balance  your  Federal  budg¬ 
et;  by  the  way,  send  us  the  money  so  we  don’t  have  to  do  this;  we 
want  money. 

My  own  governor,  God  love  him,  a  political  ally,  makes  a  speech 
about  balancing  the  budget  and  then  s^s  to  me,  you  are  goii^  to 
send  me  $24  million  for  prisons,  right?  Tliere  is  $24  million  of  Fed¬ 
eral  money  going  to  the  State  of  Delaware  to  build  prisons  over  the 
next  6  years.  In  the  State  of  Pennsylvania,  it  is  probably  going  to 
be  more  like  $350  million. 

We  have  got  to  have  a  little  tmth  in  legislating  here.  If  we  want 
these  folks  to  go  to  jail,  let’s  pay  to  have  them  go  to  jail.  You  don’t 
wwt  us  to  federalize  it,  you  don’t  want  us  to  tah'.e  over  all  your 
crimes.  You  want  to  have  local  authority.  Let  the  folks  in  Harris- 
bui^  step  up  to  the  ball,  like  they  did  in  Texas.  They  doubled  them 
since  1990.  Thev  still  have  a  problem  and  they  stiU  can’t  meet  the 
85-percent  problem. 

Now,  here  is  my  question.  If,  in  fact,  we  go  to  tmth  in  sentencing 
requiring  the  States  to  come  up  with  keeping  their  folks  in  prison 
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for  85  percent  of  the  time  sentenced,  and  the  average  is  42  per¬ 
cent — ^Mr.  Gadola,  do  you  know  what  it  is  in  Michigan,  average 
time? 

Mr.  Gadola.  No,  I  don’t. 

Senator  Biden.  I  think  it  is  around  40  percent.  Correct  me  if  I 
am  wrong.  We  are  getting  it  now. 

If  you  think  you  have  got  a  problem  now,  you  wait  until  we  pass 
this  truth  in  sentencing  legislation.  You  will  not  get  any  money  in 
Michigan  federally  until — ^tne  good  news  is  you  are  going  to  be  able 
to  go  to  your  governor  and  say,  governor,  I  have  got  good  news  for 
you  and  bad  news.  The  Federal  Government  has  a  pot  of  $10.2  bil¬ 
lion  out  there  for  States  to  have  money  for  prisons.  The  bad  news 
is,  to  get  our  piece  of  that,  you  have  got  to  double  the  prison  space 
in  the  State  before  you  qualify  to  get  any  of  that.  Or,  governor,  you 
have  got  to  cut  in  half  the  sentences  listed  on  the  books. 

You  are  even  worse,  37  percent.  You  are  not  nearly  as  good  as 
Delaware.  Pennsylvania  is  not  nearly  as  good  as  Delaware.  By  the 
way,  Delaware  is  wonderful.  Do  you  know  why  we  are  wonderful? 
We  have  760,000  people. 

Ms.  Abraham.  Small  State,  small  population. 

Senator  BroEN.  We  have  the  second  highest  incarceration  rate — 
we  are  not  proud  of  it,  but  the  second  highest  incarceration  rate 
of  any  State  in  America,  after  Texas.  We  are  tough.  We  are  small. 
It  is  easier  to  be  tough  when  you  are  small. 

But  the  point  I  am  making  here  is  do  you  folks,  any  of  you — ^I 
want  to  go  down  the  list  and  just  get  a  yes  or  a  no— do  you  support 
STOP  and  the  Federal  requirement  that  before  you  get  a  penny  out 
of  the  Biden  crime  law  for  prisons,  you  have  ^t  to  have  85  percent 
-  average  incarceration  time  for  a  sentence?  Do  you  know  what  I 
mean?  If  the  statute  in  Micliigan  says  10  years  for  robbery,  you 
have  got  to  have  them  in  8.5  j^ears. 

I  will  start  with  Mr.  Martin  and  work  our  way  down.  Mr.  Martin, 
do  you  support  it? 

Mr.  Martin.  No,  I  don’t,  but  Mr.  Collins - 

Senator  Biden.  Well,  he  is  going  to  testify  next  and  I  know  he 
doesn’t  support  it.  I  know  ^publican  Governor  George  Bush 
doesn’t  support  it.  He  has  got  his  hands  full  already. 

Mr.  Watson,  do  you  support  it? 

Mr.  Watson.  No,  Senator. 

Senator  Biden.  You  get  more  money.  Say  yes  and  we  will  get 
more  money. 

Mr.  Watson.  Let  me  put  on  the  hat  as  a  State  corrections  ad¬ 
ministrator.  That  is  one  of  the  positions  that  we  have  taken  unani¬ 
mously,  I  believe,  that  that  is  something  that  for  many  States  just 
isn’t  worth  it,  if  that  is  what  it  takes  to  qualify  for  the  Federal 
funds.  The  field  isn’t  level.  Some  States  have  an  80-year  sentence 
for  a  certain  crime,  where  in  another  State  it  is  12.  So  to  have  each 
of  them  serve  85  percent  is  unfair  from  that  perspective. 

Senator  Biden.  Mr.  Gadola,  do  you  support  truth  in  sentencing? 

Mr.  Gadola.  Senator,  that  is  certainly  a  sad  statistic  that  you 
cited  from  the  State  of  Michigan  and  that  is,  I  think,  why - 

Senator  Biden.  I  didn’t  cite  it  to  be  critical. 

Mr.  Gadola.  1  understand,  but  just  to  make  my  point,  I  think 
that  explains  why  the  legislatuire  passed  and  the  governor  recently 
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signed  into  law  truth  in  sentencing  legislation  in  Michigan  that 
would  permit  us  to  meet  that  85-percent  requirement. 

Senator  BiDEN.  Over  how  long  a  period  of  time? 

Mr.  Gadola.  Well,  the  governor  has  appointed  a  sentencing 
sidelines  commission,  similar  to  what  was  done  at  the  Federm 
law.  They  are  required  to  make  recommendations  back  some  time 
in  1996;  1  think  at  the  conclusion  of  that  year.  The  legislature  then 
has  the  ability  to  adopt  or  reject  those  recommendations. 

Senator  BiDEN.  I  will  make  you  a  bet  the  recommendations  come 
back  with  lower  sentences. 

Mr.  Gadola.  They  may  very  vrell. 

Senator  Biden.  \^ch  makes  sense,  I  might  add. 

Mr.  Gadola.  They  may  very  ^/ell. 

Senator  Biden.  Lynne? 

Ms.  Abraham.  Senator,  spealiing  for  myself  and  not  the  governor 
of  Pennsylvania  nor  the  National  District  Attorneys 
Association - 

Senator  Biden.  I  would  like  to  see  you  as  governor  of  Pennsylva¬ 
nia. 

Ms.  Abraham.  Well,  he  is  a  good  man. 

Senator  Biden.  Right. 

Ms.  Abraham.  I  think  the  people  of  this  country  and  the  people 
of  my  State  really  want  truth,  whether  it  is  in  sentencing  or  any¬ 
thing  else.  I  think  they  would  be  willing  to  pay  the  price  if  it  meant 
that  they  could  feel  free  of  predatoiy  criminals.  I  think  they  are  so 
fed  up,  they  are  arming  themselves  in  record  numbers,  lliey  are 
scared  to  death. 

I  think  it  is  about  time  that  I  stop  having  to  send  my  cases  down 
to  my  Federal  prosecutor  because  there  is  pretrial  detention,  a  trial 
within  60  days,  long  sentences  for  felons  in  possession,  and  the 
like.  I  would  like  to  be  able  to  do  that  myself  rather  than  having 
to  foist  those  cases  onto  my  local  Federal  prosecutor  because  our 
jails  are  full  and  everybody  thumbs  their  nose  at  the  system.  So 
I  would  support  it.  Yes,  I  would. 

Senator  Biden.  Professor? 

Mr.  DiIulio.  I  am  of  the  view.  Senator,  that  without  STOP  or  a 
STOP-like  provision,  truth  in  sentencing  legislation  is  going  to  go 
the  way  of  mandatory  sentencing  legidation;  i.e.,  15  years  from 
now  we  will  be  talking  about  37  percent  here,  42  percent  there,  for 
the  reasons  that  have  been  put  on  the  record  here  today. 

That  is  why  I  do  support  what  the  House  did  back  in  February 
in  splitting  that  pot  of  money  50  percent  for  States  that  just  move 
in  the  direction  without  hitting  85  percent.  Fifty  percent  of  that 
money  goes  to  States  to  have  the  incentive  to  continue  to  put  vio¬ 
lent  repeat  criminals  behind  bars  for  longer  terms,  and  the  other 
50  percent  to  give  an  incentive  to  States - 

^nator  Biden.  You  know  we  do  that  under  present  law  an3nvay. 
That  is  now  the  law,  not  the  same  breakdown.  It  is  for  violent  of¬ 
fenders,  second  time,  and  so  on. 

Mr.  DiIulio.  Yes;  well,  I  think  we  have  been  here  before,  but 
with  provisos  about  the  need  to  develop  a  more  inte^atea  ap¬ 
proach  to  corrections  planning,  alternatives  to  incarceration,  and  so 
on,  which  is  not  in  the  House  Dill. 
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Mr.  Cappuccio.  With  the  caveat,  Senator,  that  I  am  totally  un¬ 
qualified  to  opine  on  this - 

Senator  Biden.  That  doesn't  stop  anv  of  us. 

Mr.  Cappuccio.  I  would  support  the  concept,  although  I  don’t 
necessarily  think  it  is  doing  it  the  right  way.  States  ought  to  pay 
for  their  prisons,  and  Attorney  Generd  Barr  when  he  was  Attorney 
General  gave  that  speech  3  times  a  week.  If  you  are  serious  about 
preventing  crime.  States  have  to  invest  in  prisons.  The  corollary  to 
that  seems  to  be  the  Federal  Government  shouldn’t  mve  money 
away  to  the  States  if  they  are  not  going  to  use  it  to  lock  people  up 
and  keep  them  off  the  street. 

That  being  said,  it  strikes  me  that  there  is  a  bit  of  a  chicken- 
and-egg  problem  here,  and  you  have  alluded  to  it.  You  can’t  get 
more  money  to  lock  people  up  until  you  have  locked  them  up,  at 
which  point  you  probably  run  afoul  of  all  sorts  of  Federal  decrees. 

We  have  to  figure  out  a  way  around  that  problem. 

Senator  Biden.  That  last  was  a  little  ^atuitous — afoul  of  Fed¬ 
eral  decrees.  All  you  have  got  to  do  is  build  more  prisons  and  she 
has  got  no  problem  with  Federal  decrees. 

Mr.  Cappuccio.  That  is  right.  You  have  to  come  up  with  your 
own  money. 

Senator  Biden.  Right. 

Mr.  Cappuccio.  I  am  not  sure  that  one  rule  for  every  State  is 
going  to  be  feasible.  With  that,  I  support  it. 

Senator  Biden.  I  thank  the  Chair  for  allowing  me  to  go  over  my 
time. 

Senator  Abraham.  Before  we  proceed,  I  would  like  to  iust  also  in¬ 
dicate  that  we  have  entered  into  the  record  a  correspondence  at  the 
request  of  the  chairman  of  the  committee  that  was  sent  to  him 
from  Michael  Barnes,  who  is  the  prosecuting  attorney  in  South 
Bend  and  President  of  the  National  District  Attorneys  Association 
with  respect  to  this  legislation,  the  STOP  legislation. 

I  also  would  just  observe — I  may  or  may  not  be  right  about  this, 
but  I  am  sure  that  the  population  of  Delaware  is  one  reason  that 
you  have  reached  these  standards.  But  from  what  Lynne  Abraham 
nas  said,  it  also  might  be  the  case  that  if  I  was  planning  criminal 
activity,  I  would  not  do  it  in  Delaware.  I  would  go  to  Philadelphia 
.vhere  it  sounds  like  things  are - 

Senator  Biden.  Unfortunately,  they  are  coming  from  Philadel¬ 
phia  to  do  in  Delaware.  > 

Ms.  Abraham.  Senator,  we  will  mve  your  normal  get  out  of  jail 
free  lard,  which  everybody  has  in  Philadelphia.  [Laughter.] 

Senator  Abraham.  Mr.  Cappuccio,  let  me  go  back  to  the  consent 
decree  issue  one  more  time.  Senator  Biden,  following  up  on  some  • 

of  the  earlier  questions,  r€used  the  question  of  how  much  authority 
States  ought  to  have  and  why  we,  in  an  era  in  which  we  claim  we 
are  going  to  try  to  relinquish  more  Federal  authority  and  let  States  ^ 

do  more  tl'ings  for  themselves,  would  be  considering  this  type  of  an 
approach. 

I  guess  the  thing  that  brought  me  initially  to  this  issue  and  I 
guess  drove  home  to  me  the  importance  of  at  least  hearing  more 
about  it  is  the  experience  we  have  had  in  Michigan  because  there 
the  State  doesn’t  want  to  be  part  of  the  consent  decree,  and  neither 
does  the  Department — or  at  least  as  of  1992,  did  the  Department 
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of  Justice.  So,  surely,  it  would  seem  to  me,  and  I  would  like  your 
comments,  that  when  both  DOJ  and  the  State  and  its  officials  have 
concluded  that  the  consent  decree’s  purposes  have  been  met,  that 
ought  to  suffice,  it  would  seem,  to  bring  it  to  an  end.  It  hasn’t,  but 
I  guess  I  would  like  your  thoughts  on  at  least  that  exception. 

Senator  Biden.  That  is  a  go^  point. 

Mr.  Cappuccio.  Sure.  I  agree  fiiUy.  I  think  the  importance  here 
is  to  keep  in  mind  the  framework  and  the  perspective  of  a  Federal 
lawsuit  and  what  is  a  Federal  lawsuit.  When  I  was  at  the  Depart¬ 
ment,  I  kept  saying  to  myself,  what  do  you  need  to  do?  You  need 
to  remedy  real  constitutional  violations.  You  need  to  get  in  there 
and  Hx  it  and  when  you  are  done,  you  need  to  go  home  because  you 
are  not  in  charge.  That  was  sort  of  the  mind  set  that  I  had,  though 
I  am  not  sure  it  is  always  the  mind  set  that  has  prevailed  at  the 
Department  of  Justice. 

In  the  case  of  Michigan,  what  we  saw  was  it  was  really  undis¬ 
puted  that  an  enormous  portion  of  what  the  original  consent  decree 
covered  was  not  longer  at  issue.  I  forget  the  particular  provisions 
that  were  involved — ^fire  safety.  I  forget  whether  medical  was  cov¬ 
ered  or  not.  I  know  mental  he^th  wasn’t. 

The  philosophy  of  Attorney  General  Barr,  consistent  with  what 
I  said  and  .consistent  with  the  Supreme  Court’s  decision  in  Free¬ 
man  V.  Pitts,  is  as  aspects  of  the  system  come  into  constitutional 
compliance,  let  them  go.  So  what  we  tried  to  do  in  Michigan  is  say, 
all  right,  there  is  no  dispute  as  to  these  4  categories;  that  is  it,  it 
is  over  as  to  that,  and  we  will  just  have  a  separate  settlement 
agreement/consent  decree  on  the  other  thing. 

The  idea  that  some  Federal  judge  thinks  he  can  say  no  to  that, 
I  think,  is  offensive  to  the  notion  of  judicial  power  in  article  III. 
^ain,  it  goes  back  to  a  lawsuit.  When  the  parties  to  a  lawsuit  de¬ 
cide  the  controversy  is  over,  it  is  over.  It  is  not  up  to  that  Federal 
judge  to  keep  it  going.  I  think  he  had  no  authority  to  keep  it  going, 
and  I  am  deeply,  deeply  saddened  and  disappointed  that  a  couple 
of  days  after  we  got  tl^own  out  of  office  the  Justice  Department 
for  some  reason  flipped  position  on  this.  I  think  that  that  is  dis¬ 
appointing. 

Senator  Biden.  Can  I  interrupt  on  that  point? 

Senator  Abraham.  Sure. 

Senator  Biden.  But  it  is  on  point,  Mr.  Chairman.  In  last  year’s 
crime  bill  that  we  passed — so  much  of  it,  a  lot  of  people  aren’t 
aware  of  the  specffics  of  it,  emd  you  may  or  may  not  be.  In  title 
18  of  the  law  now,  section  3626,  subsection  (c),  refers  to  periodic 
reopening  and  it  says,  ’'Each  Federal  court  order  or  consent  decree 
seeking  to  remedy  an  eighth  amendment  violation  shall  be  re¬ 
opened  at  the  behest  of  the  defendant  for  recommended  modifica¬ 
tion  at  a  minimum  of  2-year  intervals.”  That  is  now  the  law. 

Ms.  Abraham.  Well,  it  doesn’t  define  what  "reopening”  means. 
That  is  one  of  the  problems.  It  is  a  little  bit  mushy. 

Senator  Abraham.  That  was  sort  of  the  direction  I  was  kind  of 
going  to  go  in  here  because  I  know  that  there  was  an  effort  in  the 
1994  bill  to  tiy  to  address  the  early  releases  and  some  of  these  con¬ 
sent  decree  problems.  We  are  here  today  to  try  to  figure  out  wheth¬ 
er — ^it  is  early  in  this  process,  admittedly,  but  whether  or  not  peo- 
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pie  who  have  to  deal  with  this  on  the  front  lines  feel  that  we  have 
gotten  to  the  point  that  we  have  addressed  it  effectively. 

Could  at  least  Ms.  Abraham  and  Mr.  Gadola  and  anybody  else 
who  would  like  to,  but  you  two  obviously  have  been  right  in  the 
middle  of  these - 

Ms.  Abraham.  Well,  just  briefly  about  the  1994  crime  bill,  the 
crime  bill  of  1994  addresses  eighth  amendment  claims.  There  is  a 
difference  between  an  eighth  amendment  claim  for  sentenced  pris¬ 
oners  and  a  due  process  claim  for  pretrial  detainees  who  are  incar¬ 
cerated. 

In  looking  at  that  act,  the  language  is  somewhat  ambiguous  and 
it  doesn’t  really  specify  what  is  needed  for  relief  and  it  doesn’t  de¬ 
fine  “reopening.”  The  problem  is  that  for  Federal  judges  who  are 
inclined  to  do  what  Mr.  Cappuccio  said — OK,  fellows,  you  have  ac¬ 
complished  what  you  have  set  out  to  do  and  now  it  is  time  for  you 
to  pack  up  and  leave — ^that  is  fine. 

But,  unfortunately,  there  are  a  number  of  loopholes  in  the  act 
and  judges  who  are  not  so  inclined  to  say,  OK,  you  have  accom¬ 
plished  what  you  have  set  out  to  do,  go  home — ^tney  will  find  the 
loopholes  in  the  act,  and  that  is  why  we  are  back  here.  We  wouldn’t 
be  back  here  in  light  of  the  crime  bill  of  1994  if  there  weren’t  what 
we  perceive  most  respectfully  to  be  an  ambiguity  in  language  and 
a  need  to  make  certain  definitional  changes  in  tightening  up.  We 
wouldn’t  be  sitting  here  today  if  we  had  the  problem  solved. 

Senator  BlDEN.  Lynne,  have  you  made  a  motion  to  go  back  to 
court  to  reopen  since  the  crime  bill? 

Ms.  Abraham.  Well,  I  have  to  tell  you  something  interesting, 
Senator  Biden.  The  answer  is  yes,  but  I  have  been  found  to  have 
no  standing  because  the  prisoner  sued  the  former  mayor. 

Senator  BlDEN.  Right. 

Ms.  Abraham.  On  top  of  that,  in  light  of  what  Mr.  Cappuccio 
said,  not  only  has  our  Federal  judge  in  question  had  a  new  prison 
built,  which  was — I  am  not  arguing  that  we  didn’t  need  it.  We  did, 
but  she  had  control  of  the  whole  Federal  courthouse  that  was  built 
which  doesn’t  have  one  prison  cell  in  it.  Her  name  was  on  the  bond 
indenture.  No  change  order  could  be  entered.  She  decided  where 
the  flag  poles  went,  whether  the  furniture  got  scotch-guarded — fan¬ 
tastic. 

Senator  Biden.  I  have  got  that,  but  could  the  mayor  file?  Does 
he  have  standing,  the  present  mayor? 

Ms.  Abraham.  The  mayor  is  stuck  with  the  consent  decree.  He 
has  attempted  to  get  it  changed. 

Senator  Biden.  Has  he  attempted  to  reopen  under  the  new  law? 

Ms.  Abraham.  Oh,  sure.  We  have  been  fighting  and  fighting  and 
fighting.  Of  course,  as  soon  as  the  crime  act  came  down — as  his 
promise  was,  the  very  day  that  the  crime  bill  was  signed — we  were 
in  Washington  for  the  signing,  as  you  remember — the  next  day,  he 
walked  into  court  and  filed  a  motion  to  intervene.  But,  you  see,  the 
judge  isn’t  really  moving  quickly  on  it,  doesn’t  have  to  because 
there  is  no  time  limit  on  it,  and  she  just  puts  the  motion  aside  and 
doesn’t  rule  on  it. 

Senator  Abraham.  Would  others  want  to  comment  on  the  new 
bill  and  what  we  need  to  look  at  or  what  your  experience  has  been? 
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Mr.  Gadola.  I  certainly  would.  The  problem  that  Michigan  faces 
is  that  the  standard  we  would  have  to  meet  to  get  out  from  under 
the  control  of  the  Federal  court  in  our  CRIPA  lawsuit  is  not  a  con¬ 
stitutional  standard.  We  would  have  to  satisfy  the  court  that  we 
have  satisfactorily  dealt  with  the  very  detailed  requirements  of  the 
State  plan  for  compliance  and  the  associated  orders;  in  other 
words,  all  of  the  minutia  that  I  think  you,  in  particular,  l^nator 
Abraham,  are  familiar  with,  and  some  of  the  thmgs  that  I  detailed 
earlier. 

So  it  is  not  enough  for  us  to  say  that  we  are  complying  with  con¬ 
stitutional  standards.  We  would  have  to  satisfy  the  cotui:  that  we 
have  dealt  satisfactorily  with  each  one  of  these  individual  myriad 
State  plan  requirements.  There  is  a  provision  dealing  with  sanita¬ 
tion  in  the  consent  decree  and  the  Stote  plan  for  compliance.  Now, 
it  is  not  good  enough  for  us  to  s^  or  to  agree  with  the  Justice  De¬ 
partment,  apparently,  that  the  State  of  Mchigan  is  not  violating 
the  constitutional  rights  of  any  inmates  with  regard  to  sanitation. 
Rather,  what  we  would  have  to  do  is  satisfy  the  court  that  the  tem¬ 
perature  of  the  water  in  the  showers  is  a  certain  temperature,  and 
on  and  on,  ad  inRaitum. 

Senator  Abraham.  Mr.  Cappuccio?  I  am  just  going  to  go  down 
the  line  here  if  there  are  any  others  who  want  to  comment.  We  will 
just  start  over  here  with  Mr.  Cappuccio. 

Mr.  Cappuccio.  I  think  Mr.  Gadola  put  his  finger  on  the  prob¬ 
lem,  and  part  of  what  I  tried  to  talk  about  in  my  opening  state¬ 
ment  is  one  of  the  thinn  we  have  to  control  with  consent  decrees — 
and,  again,  I  am  not  in  favor  of  abolishing  them — ^is  that  open- 
ended  standards  in  the  consent  decree  end  up  replacing  the  con¬ 
stitutional  standard. 


What  I  think  we  need  to  find  a  way  to  do  is  to  say,  after  some 
period  of  years  when  this  has  been  going  on,  it  can’t  go  on  any 
longer  unless,  and  it  is  an  important  "unless,”  the  Constitution  is 
being  violated  or  the  minimum  isn’t  met.  I  think  tiiat  is  what  rule 
600))  requires  todav,  but  not  eveiy  court  is  in  agreement  with  me 
on  this,  and  I  think  if  Congress  made  that  clear,  it  wouldn’t  be  a 
radical  change,  but,  boy,  it  would  be  an  important  one,  and  t^t 
is  if,  at  any  time,  Mr.  Gadola  can  come  into  a  court  and  say  here 
is  our  evidence  and  we  are  not  violating  the  Constitution,  you  have 
got  to  let  him  You  have  got  to  let  him  go  even  if  one  of  his  pred¬ 
ecessors  was  silly  enough  to  agre^  to  a  lot  more,  including  profes¬ 
sionally  trained  barbers  and  hot  water  temperatures  within  6  de¬ 
grees  of  110. 

Ms.  Abraham.  Chunky  peanut  butter. 

Mr.  Gadola.  And  chun^  peanut  butter. 

You  know,  you  have  got  to  keep  your  eye  on  the  ball.  The  ball 
is  remedying  constitutional  violations,  and  at  some  point  if  he  can 
come  in  ana  say  I  am  not  in  violation  of  the  Constitution,  that 
ought  to  be  the  stcmdard  on  reopening  and  he  ought  to  be  let  go. 

Senator  Abraham.  Mr.  Dilulio? 

Mr.  Diluuo.  I  think  this  brings  us  right  back  to  Senator  Biden’s 
incisive  conceptual  question.  I  mean,  this  really  cuts  right  to  the 
heart  of  it,  OK,  because  what  happened  on  Hafioween,  which  was 
when  Judge  Shapiro  ruled  on  the  motion,  was  it  Uiat  this  is  not 
good  enough;  Congress  cannot  do  whatever  it  wants.  The  implica- 
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tion,  I  guess,  was  that  the  Federal  judicial^  in  these  cases  might 
be  able  to  do  whatever  they  wanted.  I  don’t  know,  but  it  is  the  con¬ 
text  here  we  are  talking  about. 

When  the  prosecutors  exercise  discretion,  you  end  up  with  fewer 
violent  repeat  criminals  in  custody  and  fewer  costs.  When  the 
judges  exercise  discretion,  you  end  up  with  fewer  violent  and  re- 

Eeat  criminals  in  custody  and  higher  costs.  That  is  why,  getting 
ack  to  the  question  asked  earlier  by  Senator  Abraham,  the  STOP 
provision  or  a  STOP-like  provision  deals  mainly,  in  my  view, 
through  the  prison  cap  provision  with  public  safety,  but  it  goes  be¬ 
yond  public  safety  ana  would  restrain  the  growth  in  costs  that  have 
occurred  as  a  result  of  the  interventions. 

I  mean,  the  Texas  case  is,  I  think,  a  perfect  example  here.  Be¬ 
tween  1980  and  1994,  the  Texas  prison  population  about  doubled. 
Yet,  real  inflation-adjusted  cost  per  prisoner  went  up  tenfold.  Now, 
in  those  increases  you  see  the  influence  of  the  Ruiz  orders,  as  I 
think  former  Texas  Director  Lane  McCotter,  who  is  sitting  here  in 
the  audience  today,  and  others  would  testify.  So  I  think  that  is  why 
the  1994  crime  bill  provision  didn’t  quite  do  the  trick.  I  think  it  is 
clear  that  that  was  not  medicine  that  was  strong  enough. 

Senator  Abraham.  Mr.  Watson  or  Mr.  Martin? 

Mr.  Martin.  I  would  add  one  element  to  Mr.  Cappuccio’s  rec¬ 
ommendation,  and  that  is,  in  addition  to  the  constitutional  flnd- 
ings,  that  there  is  a  reasonable  expectation  that  that  constitutional 
condition  will  continue.  That  simply  would  be  a  codiflcation  of  the 
current  Freeman  and  Dowell  cases  that,  as  you  know,  relate  to  de- 
se^egation.  If  there  is  a  reasonable  expectation  that  that  will  re¬ 
main  constitutional,  then  it  is  time  for  the  Federal  court  to  fold  its 
tent  and  go  home. 

Senator  Abraham.  I  have  an  awful  lot  of  additional  questions 
and  we  have  a  whole  additional  panel,  so  1  am  going  to  turn  it  back 
to  Senator  Biden  here  and  submit  a  group  of  additional  questions 
to  all  of  you  because  I  do  want  to  get  your  thoughts  on  how  we 
ou^t  to  proceed  on  a  number  of  other  matters. 

[I^e  questions  of  Senator  Abraham  are  located  in  the  appendix.] 
Senator  Abraham.  Senator  Biden? 

Senator  Biden.  Mr.  Chairman,  you  have  already  been  generous 
with  me  in  the  time  you  have  allotted.  I  will  not  asK  any  additional 
questions  to  be  answered  now.  I  would  ask  one  broad  question  to 
each  of  you  and,  with  your  permission,  Mr.  Chairman,  I  would  like 
to  submit  some  questions  in  writing. 

Senator  Abraham.  Please  do. 

Senator  Biden.  My  broad  question  for  you  to  contemplate  to  an¬ 
swer  in  writing,  and  I  will  put  it  in  writing  as  well,  is  is  there  a 
way  to  remedy  without  the  act  the  existing  section  which  reads  “re- 
^en”  along  the  lines  which  appeal  to  me  very  much  which  Mr. 
Cappuccio  said,  and  1  thought  ne  was  nodding  his  head  in  agree¬ 
ment  with  Mr.  Martin’s  additional  suggestion. 

It  seems  to  me  we  may  be  able  to  i&  what  is  really  in  everyone's 
craw,  including  mine,  the  problem  of  the  court  staying  on  long  alter 
it  has  outlived  its  reason  for  being  involved  in  the  first  instance. 
I  don’t  know  whether  that  can  be  done.  I  have  no  pride  of  author¬ 
ship  about  that,  but  I  am  open  to  and  would  invite  any  suggestions 
you  have. 
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As  most  of  you  are  lau^ers.  we  can  argue  in  the  alternative.  We 
are  trained  to  argue  in  the  alternative.  This  in  no  way  prejudices, 
if  you  answer  that  question  fully,  your  view  that  you  are  for  the 
act  and  not  this  shorter  fix.  But  ii  you  conclude  that  a  more  tar> 
geted  fix  may  be  workable,  then  I  would  appreciate  your  input.  It 
may  not  do  all  you  want,  but  can  we  improve  subse^ion  2,  Teri- 
odic  Reopening?” 

I  think  Lynne  makes  a  point  about  what  constitutes  reopening 
and,  to  put  it  another  way,  when  you  can  close.  Mr.  Cappuccio,  I 

*  agree  with  you.  It  seems  to  me  that  an  attomev  general,  a  district 
attorney,  a  mayor,  or  a  governor  should  be  able  to  go  back  into 
Federal  court  and  say,  look,  there  are  no  existing  constitutional 
violations;  notwithstanding  that  the  consent  decree  went  beyond 

'  that,  we  want  you  to  reopen  this  and  we  want  you  to  fold  your  tent 

unless  you  conclude,  judge,  that  there  is  an  existing  constitutional 
violation. 

Due  process  can  be  a  constitutional  violation.  I  am  not  himg  up 
on  it  being  the  eighth  amendment.  You  may  be  correct  that  this 
should  have  said — ^it  says  "remedy  any  eighth  amendment  viola¬ 
tion,”  and  it  should  say  "remedy  any  constitutional  violation.” 
There  may  be  w^s  to  fix  it.  I  would  just  like  you  to  look  at  it. 

I  thank  you,  Mr.  Chairman,  and  let  me  say  that  I  am  very,  very 
parochial.  We  are  really  proud  of  Mr.  Watson.  He  has  brought 
some  real  talent  and  expertise  from  the  West  Coast  back  to  the 
East  Coast  and  we  appreciate  him  being  there  for  real. 

Mr.  Watson.  Thank  you. 

[The  questions  of  Senator  Biden  are  located  in  the  appendix.] 

Senator  Abraham.  I  want  to  thank  the  whole  panel  both  for  the 
long  period  of  time  you  have  been  willing  to  sit  tmrough  today  and 
for  vour  insights  because  this  is  veiy  helpful  particularly,  I  think, 
to  tnose  of  us  who  want  to  see  if  we  camt  handle  this  problem  in 
a  way  that  is  satisfactory  to  all.  So  thank  you  very  muw  for  com¬ 
ing  and  we  will  dismiss  you  at  this  time.  Thank  you. 

^^at  I  would  like  to  propose  is  this  for  some  of  us  who  have 
been  sitting  for  quite  a  while  here,  and  I  know  there  are  a  few  who 
would  like  to  take  a  brief  break.  I  think  what  we  will  do  is  recon¬ 
vene  with  the  next  panel  at  2:45.  We  will  stand  in  recess  until 
then. 

[Recess.] 

4  Senator  Abraham.  Before  we  start  this  panel - 

Senator  BmEN.  Mr.  Chairman,  I  apolo^e  for  keeping  you  wait¬ 
ing.  I  didn’t  know  you  were  waiting  on  me. 

Senator  Abraham.  I  was,  and  I  would  explain  to  our  panel  and 

*  those  few  remaining  guests  here  today  that  we  have  Boys  Nation 
in  town. 

Senator  BlDEN.  In  light  of  past  history,  I  figured  I  may  be  speak¬ 
ing  to  a  future  President,  so  I  wanted  to  be  very  polite  so  they  re¬ 
member  me.  The  only  commitment  I  ever  ask  from  these  kids  is 
that  when  I  bring  my  granddaughter  by  years  from  now  and  they 
are  told  by  their  secretary  Joe  Biden  is  in  the  outer  office,  they 
won’t  say  Joe  who?  That  is  the  only  commitment  I  ask  and  I  have 
got  that  commilment,  so  I  apologize  for  holding  you  up. 

Senator  Abraham.  Before  we  begin  the  panel,  I  just  want  to  say 
we  are  trying  to  cover  several  diverse,  unrelated  to  some  extent 
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Mr.  Hyde.  ITiank  you,  I  appreciate  that.  Very  good. 

Mr.  Barr. 

STATEMENT  OF  WHXIAM  P.  BARR,  FORMER  ATTORNEY  GEN- 

ERAL,  U.S.  DEPARTMENT  OF  JUSTICE,  AND  GENERAL  COUN¬ 
SEL,  GTE  CORP. 

Mr.  William  Barr.  Thank  you,  Mr.  Chairman  and  distinguished 
Members  of  the  committee. 

I  am  honored  that  you  invited  me  here  today  to  discuss  terrorism 
and  H.R.  1710. 

1  think  it  is  possible  to  exaggerate  the  terrorist  threat  we  face. 
I  do  feel  that  there  are  a  number  of  factors  today  that  do  mean 
that  we  are  going  to  find  that  terrorism,  both  from  foreign  and  do¬ 
mestic  gfroups  and  individuals,  is  a  persistent  challenge  that  we 
face,  and  while  we  have  substantial  resources  and  authorities  now 
to  combat  it,  I  do  think  that  there  are  some  measured  and  reason¬ 
able  steps  that  we  can  take  that  will  markedly  increase  the  FBI’s 
ability  to  deal  with  terrorists,  to  detect  them,  to  interdict  them  and 
ultimately  to  perhaps  deter  them. 

And  I  know  that  there  are  some  who  believe  that  you  cannot 
deter  terrorist  groups,  and  I  know  from  my  own  firsthand  experi¬ 
ence  at  the  Department  of  Justice,  that  there  are  some  groups  in 
the  world  that  have  decided  that  it  is  not  best  to  carry  out  terror¬ 
ism  in  the  United  States  because  of  their  perception  of  the  vigor 
and  effectiveness  of  the  FBI  here  at  home.  And,  therefore,  I  think 
it  is  critical  for  all  of  us  to  ensure  that  we  are  doing  whatever  can 
be  done  to  keep  our  ^ard  up  consistent  with  our  constitutional 
principles  and  our  cherished  freedoms. 

I  think  1710  is  a  superb  piece  of  legislation.  I  think  it  is  balanced 
and  reasonable.  I  think  it  will  substantially  enhance  our  ability  to 
deal  with  terrorism.  But  at  the  same  time,  it  does  preserve  our  fiee 
traditions  and  our  constitutional  liberties. 

It  draws  upon  some  important  proposals  that  were  made  as  early 
as  the  Bush  administration  as  well  as  proposals  made  by  this  ad¬ 
ministration.  It  has  some  new  provisions,  and  in  several  cases,  I 
think  it  significantly  improves  upon  previous  proposals. 

Two  broad  points  I  would  like  to  make  at  the  outset,  and  one  is 
sort  of  echoing  you,  Mr.  Chairman,  I  don’t  think  this  is — as  it  is 
sometimes  presented  in  the  media — a  rush  to  judgment  or  knee- 
jerk  reaction  precipitated  by  recent  events.  These  ideas  have  been 
around  for  years  and  carefully  considered,  and  this  bill  reflects  the 
collective  judgment  of  successive  Republican  and  Democratic  ad¬ 
ministrations  and  the  people  in  the  Department  of  Justice  and 
other  law  enforcement  agencies  about  improvements  that  can  be 
made  that  will  assist  us. 

The  second  overarching  point  is  there  is  no  diminution  that  I  can 
see  of  our  constitutional  liberties  in  this  legislation. 

When  American  citizens  or  domestic  targets  are  involved,  the 
fourth  amendment  requirement  of  probable  cause  remains  in  effect 
and  there  is  no  effort  here  to  circumvent  that  standard.  Most  of  the 
investigative  tools,  the  new  investigative  tools  that  are  dealt  with 
in  this  legislation  are  directed  at  foreign  groups,  foreign  agents, 
foreign  counterintelligence — foreign  intelligence  and  terrorist  ac¬ 
tivities. 
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I  would  like  to  just  run  over  a  few  specifics.  Resources  are  pro¬ 
vided  for  in  this  legislation.  I  think  that  that  is  critical.  I  think 
that  the  FBI  has  been  sorely  treated  on  the  resources  front  over 
the  past  few  years,  and  would  have  been  in  very  bad  shape  indeed 
had  it  not  been  for  the  bipartisan  effort  here  in  Congress  last  year 
to  increase  the  FBI’s  budget.  And  I  think  what  we  need  is  a  sus¬ 
tained  commitment  to  ensure  that  the  FBI  has  the  resources  it 
needs. 

I  was  shocked  during  Desert  Storm  when  I  had  responsibility  for 
conducting  the  counterterrorist  activities  here  in  the  United  States, 
that  it  would  take  us  longer  to  get  a  response  team  to  a  hostage 
crisis  occurring  here  in  the  United  States,  far  longer,  than  it  would 
to  get  the  Delta  Force  any  place  in  the  world. 

Up  until  last  year,  or  a  little  over  a  year  ago,  we  did  not  have 
the  capacity  here  in  the  United  States  to  rescue  hostages  on  a  747 
in  the  proper  manner  because  we  did  not  have  sufficient  resources. 
Now  that  has  been  made  up  for  recently  and  we  do  have  the  capac¬ 
ity  today. 

But  I  think  what  this  points  out  is — and  that  was  a  situation 
that  existed  during  Desert  Storm,  what  that  points  out  is  we  can’t 
allow  this  to  be  a  one-shot  deal.  We  have  to  make  sure  that  we 
have  the  resources.  It  is  important  that  we  are  providing  for  the 
digital  telephony  aspect  here  and  ensuring  that  we  will  still  have 
the  ability  to  conduct  electronic  surveillance  in  a  digital  environ¬ 
ment. 

I  think  it  is  still  important  for  this  committee  to  look  at  the 
whole  technology  areas,  as  a  number  of  Members  have  mentioned. 
Right  now,  I  think  it  is  sort  of  a  mess  inside  the  executive  branch. 
You  have  all  of  the  law  enforcement  agencies  with  their  budgets 
doing  duplicative  systems,  and  so  forth.  There  is  a  need  to  create 
some  kind  of  a  mechanism  where  the  technology,  the  R&D  budget 
are  reviewed  and  coordinated  so  that  we  are  putting  our  money 
and  our  resources  into  some  of  these  very  promising  technologies, 
and  that  is  not  being  done  within  the  executive  branch  today. 

On  the  investigative  techniques,  I  would  just  like  to  mention  two 
of  them.  As  I  say,  most  of  them,  the  ones  relating  to  the  common 
carrier  records,  the  consumer  records,  and  what  is  the  third 
there — well,  there  is  a  third  one,  all  relate  to  foreign  counterintel¬ 
ligence  reviews. 

The  ones  that  relate  to  wiretapping  of  domestic  entities  or  indi¬ 
viduals  are  really  nothing  more  than  the  application  of  existing  law 
with  respect  to  other  criminal  activity  and  ensuring  that  it  applies 
to  counterterrorist  activity;  namely,  the  emergency  wiretap  author¬ 
ity  fbr  48  hours.  If  there  is  an  area  where  the  emergency  wiretap 
is  appropriate,  it  should  be  from  the  counterterrorist  environment 
where  the  activity  is  directed  at  inflicting  substantial  damage  to 
property  or  human  life. 

^d  also  the  -oving,  the  so-called  roving  wiretap  authority, 
which  is  peifectl)'  consistent  with  the  fourth  amendment  protec¬ 
tions,  and  just  recognizes  the  way  technology  behaves  nowadays 
and  recognizes  that  it  is  not  a  telephone,  an  inanimate  object,  that 
has  the  privacy  right.  It  is  an  individual  that  has  the  privacy  right, 
and  once  you  nave  the  probable  cause  to  believe  that  an  indivioual 
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is  engaged  in  criminal  activity,  you  should  be  able  to  intercept  that 
individuaFs  communications. 

I  think  the  way  posse  comitatus  is  dealt  with  in  this  legislation 
is  excellent.  As  you  know,  Mr.  Chairman,  I  feel  that  the  existing 
law  would  cover  the  kind  of  technical  support  we  are  talking  about. 
But  I  also  believe  that  the  Defense  Department  would  require  some 
kind  of  specific  explication  of  that  in  statute,  and  I  think  this  stat¬ 
ute  does  a  good  job  of  limiting  the  military  involvement  which  we 
all  think  is  an  important  thing  to  do,  but,  at  the  same  time,  mak¬ 
ing  it  clear  that  the  resources  of  the  military  should  be  available 
in  that  kind  of  catastrophic  risk  environment. 

A  few  words  about  the  immigration  provisions.  Again,  I  think  the 
provision  in  this  bill  are  very  balanced  and  sound,  and  very  much 
needed.  I  think  that  if  the  American  people  knew  hov/  the  immigra¬ 
tion  laws  tie  the  hands  of  law  enforcement  officials  in  dealing  with 
foreign  terrorism,  they  would  be  shocked  and  dismayed. 

The  provision  that  draws  the  most  fire  is  the  special  court  provi¬ 
sion.  I  do  think  it  is  necessary.  As  you  know,  a  variant  of  this  was 
proposed  under  the  Bush  administration.  I  think  this  bill  improves 
upon  that  and  contains  some  additional  protections  for  peimianent 
resident  aliens  and  I  think  that  is  an  improvement. 

I  would  like  to  suggest  to  the  committee  that  one  area  that  might 
be  profitable  to  look  at  that  could  be  a  good  programmatic  way  of 
dealing  with  foreign  terrorism  that  wouldn't  require  really  changes 
in  the  law — just  in  the  way  we  operate — has  to  do  with  screening 
people  overseas. 

One  of  the  screens  that  we  have  traditionally  had  was  granting 
of  visas.  For  someone  to  come  to  the  United  States,  they  had  to  go 
into  a  State  Department  consular  office  and  get  a  visa  with  some¬ 
body  eyeballing  and  checking  out  an  individual  before  they  came  to 
the  United  States. 

Now,  as  you  know,  for  most  of  the  large  countries  in  the  world 
and  the  industrialized  countries  in  the  world,  we  waive  visas 
through  the  visa  waiver  program.  So  people  coming  from  those 
c^ountries  do  not  have  to  get  a  visa. 

Over  70  percent  of  the  people  who  arrive  by  air  to  this  countiw 
come  from  just  six  airports  in  the  world,  and  if  we  put  some  INS 
presence  in  those  airports  to  do  prescreening  of  passengers,  which 
those  countries  would  love  to  see  because  it  is  considered  a  boon 
to  tourism.  And  we  have  this  now  from  Canada.  You  know  that  you 
donT  have  to  go  through  the  full-blown  immigration  and  customs 
in  the  United  States  because  you  are  screened  right  there  in  To¬ 
ronto  or  Montreal. 

If  we  did  that  in  those  six  airports,  then  we  could  as  a  substitute 
for  the  visa  process  and  checking  people  against  computer  data 
banks,  we  could  greatly  cut  down  on  the  number  of  people  that 
show  up  in  this  country  that  have  to  be  excluded  and  deported  and 
detained,  and  so  forth,"  because  they  shouldn't  be  coming  into  this 
country. 

The  main  obstacle  to  this,  and  I  hope  Abe  Sofaer  doesn’t  jump 
at  me  for  this,  has  been  the  State  Department  who  doesn’t  like  to 
have  a  bunch  of  people  from  other  agencies  stationed  overseas. 
That  is  the  bureaucratic  impediment  to  it.  But  it  would  be  a  very 
cost-efficient  way  and  save  a  lot  of  costs,  because  you  wouldn’t  need 
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detention  space,  but  v/ould  also  add  to  our  security,  and  I  would 
encourage  tne  conunittee  to  look  at  that. 

With  that,  let  me  conclude  and  just  say  that  I  think,  echoing  you, 
Mr.  Chairman,  this  is  a  bill  that  really  should  enjoy  wide  biparti¬ 
san  support.  This  is  not  an  area  for  politics.  This  is  a  very  meas¬ 
ured,  carefully  drawn  bill  that  strikes  the  right  balance. 

Mr.  Hyde.  Well,  I  certainly  thank  you,  Mr.  Barr,  for  those  excel¬ 
lent  words. 

[The  prepared  statement  of  Mr.  William  Barr  follows:] 

Prepared  Statement  of  Wim.iam  R  Bark,  Former  Attorney  General,  U.S. 
Department  of  Jus^itce,  and  General  Counsel,  GTE  Corp. 

Dear  Mr.  Chairman  and  dislinRuishod  members  of  the  House  Judiciary  Commit¬ 
tee,  it  is  an  honor  to  have  been  invited  hcjx?  to  testify  about  the  critical  topic  of  ter¬ 
rorism  and  to  express  mv  strong;  sup|x>rt  for  H.R.  1710,  the  “Comprehensive 
Antiterrorism  Act  of  1995.  The  leRislalion,  in  my  view,  should  enjoy  wide  biparti¬ 
san  suppoit. 

Recent  events  have  dramalizecni  fact  that  the  American  people,  1  think,  have  in¬ 
tuitively  understood  and  law  enforcement  has  known  for  a  long  time:  the  United 
States  IS  not  immune  from  Lon’oiisL  attack.  I  agi’oe  with  these  experts  who  foresee 
a  continuing,  and  probably  heightened,  threat  of  terrorist  attacks  by  both  foreign 
and  domestic  individuals  and  gi'oups.  Of  course,  we  should  be  careful  not  to  exagger¬ 
ate  or  sensationalize  the  risk;  I  think  it  is  unlikely  we  will  undergo  a  sudden  wave 
of  large-scale  attacks.  But,  a  number  of  factoi's  have  coalesced  in  recant  years  which 
do  presage  that  terrorism  will  be  a  persistent  danger.  These  will  run  the  gamut 
from  isolated  fanatics  who  plant  a  emde  pipe  bomb  to  well-organized  groups  capable 
of  carrying  out  catastrophic  attacks. 

There  is  no  doubt  that  American  law  enforcement  and  intelligence  agencies  have 
substantial  resources  and  capabilities  to  deal  with  the  terrorist  threat  today.  Indeed, 
American  agencies,  particnjlarly  the  FBI,  have  an  enviable  record  to  date  in  address¬ 
ing  terrorist  threats.  Nevertheless,  in  my  view,  existing  resources  and  authority  are 
not  fully  adequate.  While  I  see  no  need  lor  sweeping  changes,  there  are  clearly  addi¬ 
tional  reasonable  steps  that  should  be  taken  to  enhance  our  ability  to  deal  with  ter¬ 
rorism.  Obviously,  wo  cannot  provide  absolute  secTirity.  But  I  think  there  are  pru¬ 
dent  steps  we  can  take  today  that  will  markedly  increase  the  FBI's  ability  to  detect 
and  interdict  terrorist  plans  before  they  are  carried  out.  Ensuring  that  our  anti-ter¬ 
rorist  capabilities  are  robust  will  also  help  deter  some  terrorist  activity.  From  my 
own  experience  at  the  Department  of  Justice,  it  was  clear  to  me  that  there  are  for¬ 
eign  groups  who,  until  now,  have  chosen  not  to  carry  out  attacks  in  the  United 
States,  but  have  focused  elsewhere,  because  of  their  perception  of  the  F'BI's  vigorous 
and  eftective  anti-terrorist  capabilities.  1  believe  it  is  critical  that  whatever  can  be 
done  to  keep  our  guard  up  should  be  done,  consistent  with  our  constitutional  prin¬ 
ciples  and  our  free  traditions. 

In  this  regard,  I  believe  H.IT  1710  is  an  excellent  bill.  It  is  a  balanced  and  reason¬ 
able  proposal  that  will  substantially  enhance  our  ability  to  counter  terrorism,  while 
at  the  same  time  proserving  our  cherished  liberties.  The  bill  draws  upon  some  im¬ 
portant  proposals  made  under  the  Bush  Administration,  as  well  as  proposals  made 
oy  the  current  Administration,  and  in  several  cases  significantly  improves  upon 
them. 

Before  I  get  into  some  specifics,  1  would  like  to  make  a  few  overarching  points. 

First,  this  is  not,  as  some  suggest,  a  knee-jerk  or  ill  c'onsidcrcd  overreaction  to 
a  specific  event.  Most  of  these  proposals  weiv  not  thought  of  overnight.  By-and-large 
most  of  them  have  been  on  the  table  for  some  time  ancf  reflect  the  combined  wisdom 
and  experience  of  both  Republican  and  Democratic  Administrations  who  have  had 
to  grapple  with  these  problems,  (kinsequenlly,  the  proposals  arc  not  sv/eeping 
changes,  but  measured  and  modest  steps. 

Second,  the  propo.sals  do  not  involve  any  erosion  of  constitutional  liberties.  On  the 
contrary,  they  arc  designed  to  ensure  that  the  government  carries  out  its  o^nstitu- 
tional  obligations  to  protect  Americans  in  the  exercise  of  their  freedoms  and  to  pre¬ 
serve  the  structure  of  our  free  government.  There  is  no  change  in  the  constitutional 
standards  that  protect  citizens  from  improper  government  intrusion  into  their  pri¬ 
vate  afiairs. 

And  third,  having  worked  closely  with  the  FBI  and  the  personnel  at  the  Depart¬ 
ment  of  Justice,  I  have  the  utmost  confidence  that  law  cniorcemcnt  agencies  today 
will  carry  out  these  responsibilities  with  integrity  and  with  sensitivity  for  constitu- 
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tional  literUes^  think  the  leadcrsyjip  and  the  rank  and  file  are  men  and  women 
who  are"deeplycicdicatcd  and  comniiLled  to  our  Constitution  and  to  protecting  and 
serving  the  citizens  of  this  country,  and  they  have  no  desire  to  harass  or  to  intrude 
into  the  privaie  affairs  of  law-abiefing  and  nonviolent  political  groups. 

Now  let  me  turn  to  some  specifics  of  M.K.  1710. 

Title  III  of  H.R.  1710  ensures  that  ceiiain  appropriate  investigative  tools  are 
available  to  law  enforcement  in  lerroi  ism  cases.  In  my  view,  none  of  these  provi¬ 
sions  involve  an  erosion  of  privacy  riglits,  Ko)  the  most  part,  these  provisions  simply 
ensure  that  perfectly  constitutional  and  sensible  investigative  teenniques  that  are 
authorized  in  various  other  types  of  cases  are  equally  applicable  to  terrorism  cases. 
In  all  cases,  these  uroposed  authorities  conform  to  constitutional  guarantees. 

I  have  noticed,  lor  example,  criticism  of  the  proposal  in  section  308  to  allow  tem¬ 
porary  emergency  wiretaps  in  terroiism  cases — with  the  suggestion  made  that  this 
represents  a  wide  expansion  of  powers.  1'hcsc  criticisms  are  unjustified.  Emergency 
wiretap  authority  exists  under  current  law  with  respect  to  a  range  of  criminal  activ¬ 
ity,  including  "conspiratorial  activities  characlcinstic  of  organized  crime."  18  U.S.C. 
§2518  (TXalTiii).  This  existing  auLliorily  is  subject  to  substantial  safeguards,  includ¬ 
ing  the  requirement  that  the  government  must  promptly  establish  '‘probable  cause" 
and  obtain  a  court  order.  Existing  emergency  authority  has  been  sparingly  used  and 
I  am  not  aware;  of  any  indication  of  abuse.  It  is  clearly  appropriate  that  the  same 
emergency  authority  that  applies  with  respect  to  Mafia  conspiracies  also  applies  to 
terrorist  conspiracies  which,  by  iheii'  nature,  are  directed  at  the  destruction  of  life 
and  property. 

Similarly,  section  309’s  authorization  of  “roving”  wiretaps  is  reasonable  and  fully 
in  accord  with  constitutional  1  safeguards.  VV'liile  this  concept  sounds  sinister,  it  is 
really  quite  sensible  and  in  many  cases  essential.  In  earlier  days  when  the  wiretap 
statute  was  first  enacted,  wiretaps  were  targeted  at  a  specific  telephone.  Today, 
however,  with  increased  mobility,  cases  aiise  where  the  government  clearly  has 
“probable  cause”  to  believe  that  a  paiLicular  individual  is  involved  in  criminal  activ¬ 
ity  (and  therefore  as  a  coiistiLulional  matter,  has  the  right  to  intercept  the  individ¬ 
ual’s  communications)  but  cannot  establish  in  advance  the  particular  phones  that 
individual  may  use.  Section  309  simply  allows  the  government  to  obtain  a  warrant 
that  authorizes  following  the  targeted  individuals’  communications  rather  than  stay¬ 
ing  ^chored  t.o  a  particular  telephone.  Still,  section  309  imposes  safe^ards  by  re¬ 
quiring  pre-approval  by  a  top  Justice  Department  official  and  a  showing  that  it  is 
impractical  to  identify  a  particular  phone.  This  is  perfectly  in  line  with  constitu¬ 
tional  protections.  Afler  all,  the  right  to  privacy  guaranteed  under  the  Fourth 
Amendment  is  an  individuaVs  right  to  privacy;  it  is  not  an  inanimate  object’s  (a 
telephone’s)  right  to  privacy.  Section  309’s  concept  of  roving  wiretaps  targeted  at 
particular  suspects  rather  than  specific  phones  should  not  cause  alarm. 

There  has  been  much  cximmcnL  on  the  pmposal  to  amend  the  Posse  Comitatus  Act 
to  allow  military  assistance  in  leiTorism  cases  involving  chemical  or  biological  weap¬ 
ons.  On  the  one  hand,  the  tradition  that  the  ai  my  should  not  directly  carry  out  law 
enforcement  actions  is  one  we  all  treasure;  on  the  other  hand,  I  can  tell  you,  based 
on  my  own  direct  experience,  that  the  threat  of  biological  or  chemical  terrorism  is 
a  real  one  and  that  law  enforcement  would  likely  need  to  call  on  the  technical  and 
logistical  assistance  of  the  military  to  deal  with  any  future  attempted  attack.  S^- 
tion  312  of  H.K.  1710  is  a  wise  and  carefully  crafled  provision  that  strikes  the  right 
balance.  It  oontinuc.s  to  prohibit  direct  law  enforcement  actions  by  the  military, 
while  still  allowing  “technical  and  logistical  assistance.”  It  is  thus  faithful  to  the 
principles  of  the  Posse  Comitatus  Act,  while  recogmizing  the  reality  of  our  obligation 
to  take  every  practical  step  to  prevent  a  biological/chcmical  catastrophe.  My  own 
view  is  that  this  prevision  really  only  clai  ilies  existing  law;  it  reflects  how  the  Posse 
Comitatus  Act  would  be  inlerpreted  today  in  the  event  of  an  attack.  Moreover,  it 
is  comparable  to  other  existing  exceptions  to  the  Posse  Comitatus  Act  that  Congress 
has  already  authorized  for  counter  narcotics  activities.  10  U.S.C.  §§371-375. 

Title  V  of  H.K.  1710  ainlains  a  number  of  impoitant  previsions  relating  to  the 
immigration  laws.  Existing  law  simply  does  not  give  law  enforcement  the  tools  to 
deal  effectively  with  alien  terrorists  who  are  either  present  in  or  entering  the  Unit¬ 
ed  States.  I  learned  this  first  hand  during  Descit  Stoj’m  and  several  other  episodes 
while  I  was  at  the  Dopai  tmenl  of  .Justice.  The  reforms  proposed  in  H.K.  1710  are 
similar  to  ones  initially  pioposed  under  the  Hush  Administration  and  now  by  the 
Clinton  Administration. 

The  provision  that  has  drawn  the  most  fire*  is  the  special  court  for  removing  alien 
terrorists.  This  proposal  grew  out  of  actual  cases.  It  is  imperative  we  deal  with  the 
Hobson’s  choice  that  exists  where  we  have  clear  evidence  that  a  particular  alien  in 
the  country  is  a  dangerous  terrorist  and,  yet,  we  are  relying  on  information  that 
we  cannot  disclose  without  creating  equal  danger  to  the  American  people  and  dis- 
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closing  sources  that  we  may  need  to  continue  to  monitor  these  terrorist  mups.  Sec¬ 
tion  wl  of  H.R.  1710  sets  forth  a  veiy  balanced  and  reasonable  way  of  dealing  with 
that  Hobson's  choice.  Indeed,  Section  (>01  adopts  safeguards  beyond  those  pressed 
by  the  Administration  and  well  beyond  what  is  required  by  the  Constitution.  In  the 
case  of  a  permanent  resident  alien,  an  attoi’ney  tor  the  alien  would  be  permitted 
access  to  the  classified  information  upon  which  the  Government’s  decision  was 
based.  This  should  remove  any  objection  to  this  removal  procedure. 

In  sum,  H.R.  1710  would  significantly  enhance  the  ability  of  law  enforcement  to 
deal  with  both  foreign  and  domestic  tenx)i  ism.  It  docs  this  without  undermining  our 
cherished  constitutional  liberiies.  It  deserves  the  bipartisan  support  of  this  Con¬ 
gress. 

Mr.  Hyde.  Our  next  witness  is  Abraham  Sofaer  who  served  as 
legal  adviser  to  the  Department  of  State  from  1985  to  1990,  and 
previous  to  that,  he  was  U.S.  district  judge  for  the  Southern  Dis¬ 
trict  of  New  York. 

He  was  a  professor  of  law  a:  Columbia  University  Law  School 
and  currently  he  is  a  George  P.  Shultz  Distin^ished  Scholar  and 
Senior  Fellow  at  Stanford  University's  Hoover  Institution 

Welcome,  Judge  Sofaer. 

STATEMENT  OF  ABRAHAM  D.  SOFAER,  GEORGE  P.  SHULTZ 

DISTINGUISHED  SCHOLAR  AND  SENIOR  FELLOW,  THE  HOO- 

VER  INSTITUTE,  STANFORD  UNIVERSITY 

Mr.  Sofaer.  Thank  you,  Mr.  Chairman. 

It  is  a  privilege  to  be  here  to  testify  before  you  and  this  distin¬ 
guished  committee. 

I  have  submitted  written  testimony  in  advance  of  rny  testimony 
here  today.  So  I  will  try  not  to  repeat  what  I  have  said  there,  but 
merely  summarize  it  and  perhaps  stress  the  two  points  that  I  con¬ 
sider  to  be  the  most  important  points  that  I,  at  least,  feel  I  can  con¬ 
tribute. 

Law  reform  is  critical  in  the  fight  against  terrorism  and  Bill  Barr 
has  been  the  leader  of  the  Nation,  in  effect,  in  reforming  the  law, 
both  domestic  and  international,  along  with  ConCTess. 

My  own  efforts  in  the  State  Department  were  focused  on  working 
to  change  international  law,  or  to  at  least  fight  for  interpretations 
of  international  law  that  made  sense  to  States  that  believed  that 
people  should  not  be  using  violence  to  bring  about  political  objec¬ 
tives. 

Violence,  it  turns  out,  has  in  the  last  30  or  40  years,  or  perhaps 
even  longer,  Mr.  Chairman,  been  treated  as  permissible,  almost,  in 
many  international  legal  circles.  As  long  as  the  purposes  of  the  vio¬ 
lence  were  political. 

There  was  almost  a  willingness  to  tolerate  violence,  to  under¬ 
stand  it,  because  of  the  causes  of  misery,  et  cetera,  in  the  world, 
that  led  to  violence  according  to  many  people  who  spoke  in  the 
U.N.  on  this  subject,  particularly  during  the  1960’s  and  1970’s. 

As  a  bipartisan  matter,  we  have  fought  those  notions.  Senator 
Moynihan  and  Ambassador  Kirkpatrick,  for  example,  were  leading 
fighters  against  this  idea.  And  during  my  time  in  the  State  Depart¬ 
ment,  I  was  spurred  on,  I  might  add,  by  the  story  I  give  in  my  tes¬ 
timony  about  how  Secretary  Shultz  almost  threw  me  out  of  his  of¬ 
fice  pnysically  when  I  informed  him  that  piracy,  the  concept  of  pi¬ 
racy  in  international  law  might  not  cover  the  Achille  Lauro  inci¬ 
dent  because  it  was  politically  motivated,  as  opposed  to  financially 
motivated,  according  to  a  Harvard  Law  School  study  in  the  1930’s, 
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which  many  contended  was  adopted  and  implemented  and  read 
into  the  international  conventions  on  the  subject. 

So,  we  worked  for  change,  and  we  got  the  Maritime  Convention 
passed,  with  Egypt’s  and  Italy’s  help,  which  makes  illegal  all  mari¬ 
time  acts  of  violence,  regardless  of  purpose.  We  also  changed  the 
laws  of  extradition  materially  in  many  treaties  to  eliminate  or  nar¬ 
row  the  political  offense  exception. 

We  did  a  number  of  things  that  gave  us  the  ability  to  bring  the 
U.N.,  even,  to  the  point  where  last  December  in  a  little  noted  fact 
in  the  world,  but  nonetheless  for  us  who  participated  so  vigorously 
in  this  effort,  a  significant  fact,  the  U.N.  General  Assembly  voted 
to  outlaw  all  forms  of  terrorism,  regardless  of  cause.  And,  obvi¬ 
ously,  we  are  not  relying  on  the  U.N.  to  tell  us  that  is  the  right 
thing  to  do,  but  it  is  nice  to  see  the  U.N.  come  around  to  our  point 
of  view  on  that  subject. 

The  appalling  pattern  relating  to  terrorism  is  now,  I  think,  cor¬ 
rected  in  most  respects,  but  not  with  regard  to  the  use  of  force. 
There  is  still  out  there,  Mr.  Chairman,  a  large  number  of  nations 
and  scholars — particularly  scholars,  less  so  political  leaders — who 
take  the  view  that  the  self-defense  power  of  a  nation  is  very  lim¬ 
ited,  and  we  in  the  Reagan  administration  addressed  this  issue,  be¬ 
cause  we  were  primarily  concerned  in  connection  with  terrorism 
with  prevention  above  all  else. 

The  key  point  I  suppose  of  my  testimony,  in  fact,  Mr.  Chairman, 
is  that  with  acts  of  terror  of  tne  dimension  that  we  have  experi¬ 
enced  recently  in  the  World  Trade  Center  bombing  and  in  the 
Oklahoma  bombing,  prevention  is  what  we  should  be  seeking  above 
all  else. 

It  is  important,  but  not  necessarily  significant  that  we  have 
caught  the  perpetrators  of  the  World  Trade  Center  bombing.  I 
know  I  say  that  with  some  expectation  of  being  clobbered  by  people 
who  think  that  it  is  a  great  story  that  we  run  them  down  and  by 
fine  investigation  we  found  out  who  did  it  and  we  put  them  in  pris¬ 
on. 

But  the  fact  of  the  matter  is  they  almost  blew  the  World  'Trade 
Center  building  down  into  the  streets  of  Manhattan.  First  of  all,  it 
was  a  catastrophe,  as  it  was.  But  could  you  imagine  the  catas¬ 
trophe  that  could  have  been  caused  and  could  still  be  caused  by 
these  kinds  of  people? 

So,  the  most  wonderful  things  about  this  bill — and,  in  fact,  I 
think  it  is  a  quality  that  permeates  this  bill,  are  the  elements  that 
are  preventive.  I  noted  that  Congressman  Barr  was  concerned 
about  some  of  the  provisions  in  the  bill  because  they  seem  to  be 
unnecessary.  I  agree  that  most  of  these  provisions  probably  are 
technically  unnecessary  in  the  sense  that  existing  law  could  be 
read,  might  be  read,  probably  would  be  read  in  difiering  degrees  of 
certainty,  to  cover  the  conduct. 

But  why  take  the  chance?  Surely  we  can  have  investigations  and 
prosecutions  in  many  situations  where  we  don’t  have  jurisdiction  to 
prosecute.  But  how  about  prevention?  Surveillance:  tne  reason  the 
FBI  engages  in  surveillance  is  not  just  to  make  cases,  it  is  to  keep 
cases  from  happening.  It  is  to  capture  people  before  they  kill  Amer¬ 
icans  and  destroy  our  property. 
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The  same  thing  is  true  of  immigration.  And  I  can  only  tell  you, 
Mr.  Chairman,  and  I  have  to  remind  you  that  the  leaner  of  the 

froup,  the  alleged  leader  of  the  group  that  planned  the  World 
rade  Center  limbing,  that  planned  the  bombing  of  the  United 
Nations  in  New  York,  was  in  this  country  because  of  the  failure  to 
enforce  our  immigration  laws  efficiently. 

And,  so,  there  was  a  failure  to  prevent  in  that  instance.  And  I 
also  read  in  the  press  that  when  people  were  arrested  for  the 
Kahane  murder,  there  were  documents  in  Arabic  that  referred  to 
some  of  these  schemes  before  they  occurred.  And  that  there  weren’t 
Arabic  translators  available  to  the  FBI  to  translate  these  docu¬ 
ments. 

I  don’t  know  what  the  story  is  on  that,  Mr.  Chairman,  I  have 
only  seen  it  in  the  newspapers  and  I  know  the  unreliability  of  such 
stories.  But  the  fact  is  that  that  is  a  key  area  in  which  I  would  rec¬ 
ommend  the  committee  look,  perhaps  not  in  passing  this  bill,  be¬ 
cause  you  don’t  have  the  time.  But  certainly  at  some  point  to  deter¬ 
mine  how  well  is  the  FBI  conducting  its  primary  mission  of  preven¬ 
tion? 

And  that  is  why,  Mr.  Chairman  and  members  of  the  committee, 
I  mention  at  the  end  of  my  testimony  the  need  for  looking  at  this 
technolo^  dimension,  which  Congresswoman  Lofgren  also  men¬ 
tioned  while  she  was  here.  When  I  was  in  the  State  Department, 
I  was  amazed  that  we  seemed  to  be  very  primitive  in  our  approach 
to  preventing  terrorist  acts. 

And  I  got  briefed  on  what  was  going  on  in  the  scientific  area,  and 
frankly,  Mr.  Chairman,  I  have  not  seen  publicly  discussed  some  of 
the  things  I  was  told  about  in  1986,  told  about  as  being  really 
there.  And  I  must  say,  Mr.  Chairman,  in  all  honesty,  I  found  a  lot 
of  resistance  to  my  inquiries.  I  was  sort  of  pushed  away  from  the 
subject.  Not  because  I  was  not  trusted,  but  because  there  was  a 
sense  I  had  that  this  is  none  of  your  business,  this  is  being  done 
in  a  military  arena  and  we  are  taking  care  of  it  and  it  is  being — 
well,  I  haven’t  seen  any  evidence  of  it. 

Mr.  Hyde.  Judge,  would  you  permit  a  comment? 

Mr.  SoFAER.  Yes,  sir. 

Mr.  Hyde.  I  hate  to  interrupt  you,  but  you  are  on  a  very  impor¬ 
tant  point.  We  all  feel  uncomfortable  when  we  tread  where  angels 
fear  to  go,  and  some  of  these  areas  are  very  sensitive.  But  I  was 
just  looking  at  correspondence  from  the  Justice  Department.  Today, 
there  are  433,414 — that  is  my  recollection — cases  pending  in  a 
backlog  on  refugees. 

Now,  in  an  era  of  computers,  supercomputers,  and  technolomcal 
advancement,  to  have  a — and  that  backlog  has  been  standard  for 
years.  About  400,000-plus  cases  undealt  with,  pending,  backlog: 
that  is  crazy.  And  I  just  want  you  to  know  this  committee  is  going 
to  exercise  oversight  in  a  vigorous  way  and  we  welcome  suggestions 
from  you. 

Mr.  SOFAER.  I  think  General  Barr  has  just  made  a  su^estion 
that  is  brilliant.  He  says  that  we  should,  in  the  seven  major  air¬ 
ports  around  the  world,  out  of  which  we  get  70  percent  of  all  the 
people  that  come  to  America,  put  in  a  technologfically  up-to-date 
system  for  screening  people  so  we  don’t  have  literally  thousands  of 
people  coming  to  America  who  don’t  belong  here.  And  then  we  have 
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to  build  facilities  to  put  them  in  and  spend  all  kinds  of  money  that 
we  would  not  have  to  spend  by  having  an  up-to-date  system.  I 
would  think,  Mr.  Chairman,  just  one  or  two  major  changes  like 
that  could  have  a  huge  impact. 

Mr.  Hyde.  Professor  or  Judge  Sofaer,  that  bill,  as  it  will  be 
drawn,  will  be  known  as  the  Barr  initiative. 

Mr.  Sofaer.  Good,  I  approve.  So  I  won’t  go  further  in  that.  But 
you  would  say  that  I  particularly  urge  you  to  read  the  portion — 
switching  now  from  the  notion  of  prevention  through  technology 
and  law  changes,  to  the  notion  of  prevention  through  deterrence. 
I  would  like  you  to  look  at  my  testimony  with  regard  to  a  hypo¬ 
thetical  bombing  of  the  World  Trade  Center  dimension. 

The  people  who  bombed  the  World  Trade  Center  are  irrelevant. 
They  are  totally  irrelevant^  Mr.  Chairman.  There  are  people  willing 
to  be  blown  up  in  bombings  for  causes  all  over  the  world,  just  as 
there  are  soldiers  willing  to  run  up  a  hill  and  get  killed  for  their 
countries. 

I  am  not  comparing  them  to  honorable  soldiers  doing  honorable 
work,  but  the  fact  is  people  can  be  motivated  by  patriotism,  by  reli¬ 
gious  zealotry,  or  whatever,  to  let  themselves  be  killed,  let  alone  let 
themselves  fall  into  the  tender  trap  of  the  U.S.  Immigration  Serv¬ 
ice,  or  the  U.S.  Department  of  Justice  where  we  haven’t  been  able 
to  execute  anybody  for  so  many  years.  But  even  the  death  penalty 
is  not  a  deterrent  for  this  kind  of  thing,  Mr.  Chairman.  We  have 
to  go  back  and  get  the  people  who  send  people  here  to  kill  Ameri¬ 
cans  or  kill  Americans  abroad. 

It  is  not  enough  to  consider  terrorist  acts  in  the  United  States 
as  being  the  only  thing  that  Americans  are  concerned  about.  The 
F'BI  is  concerned  about  killing  hundreds  of  Americans  in  a  plane 
abroad  or  in  an  ambassadorial  facility. 

And  we  need  to  get  every  level  of  participant  in  the  terrorism 
against  America  all  the  way  up  to  the  Nation  itself.  And  this  prin¬ 
ciple  is  not  a  partisan  principle. 

I  was  very  happy  to  see  President  Clinton  bomb  Iraq,  and  the  ra¬ 
tionale  that  he  gave  when  he  bombed  Iraq  precisely  tracked  the 
five  principles  that  we  had  laid  out  in  the  Reagan  and  Bush  admin¬ 
istrations  for  the  exercise  of  self-defense,  in  situations  where  we 
have  state-sponsored  terrorism. 

You  have  civilians  running  around  acting  in  accordance  with  the 
wishes  of  an  intelligence  service,  acting  in  accordance  with  the 
wishes  of  head  of  state,  and  they  try  to  kill  an  American  because 
he  is  an  American. 

He  happened  to  be  a  former  President,  but  it  was  an  attack  on 
America  because  of  that,  and  that  is  what  President  Clinton  said. 
And  he  was  right.  And  we  have  the  right  to  use  force  that  is  nec¬ 
essary  and  proportionate  in  those  situations  to  be  able  to  feel  con¬ 
fident  that  those  acts  will  be  deterred. 

And  the  reason'  I  say  this,  Mr.  Chairman — and  I  will  end  with 
this  point — the  criminal  law  is  not  a  suitable  vehicle  for  achieving 
the  end  of  deterrence  in  state-sponsored  terrorism. 

We  should  not — we  cannot  use  a  criminal  court  to  prove  that  a 
state  has  attacked  us.  The  kinds  of  evidence  that  we  get  about 
state-sponsored  terrorism  is  often  not  usable  in  a  criminal  court. 
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even  if  it  were  usable,  the  President  of  the  United  States 
might  not  want  to  use  it  for  countless  reasons.  Does  that  mean  that 
we  should  be  left  without  any  capacity  to  deter  that  kind  of  crimi¬ 
nal  conduct? 

I  would  say,  sure,  it  is  criminal  to  attack  America  and  Ameri¬ 
cans.  But  it  is  much  more  than  criminal.  It  is  war.  And  it  is  a  vio¬ 
lation  of  the  U.N.  Charter,  and  it  is  something  that  we  have  to  do 
much  more  to  counter  than  merely  prosecute  people.  And  what 
scares  me,  what  scares  me  about  the  FBI  is  not  tnat  the  FBI  is  not 
competent.  They  are.  Or  vigorous  or  great  patriots.  Thev  are. 

Wnat  scares  rne  is  that  they  have  historically  done  tneir  work  in 
the  context  of  criminal  cases,  making  criminal  cases. 

It  is  only  recently,  and  Bill  will  confirm  this,  that  they  became 
involved  in  international  affairs  as  a  routine  matter,  I  supported 
Attorney  General  Meese's  effort  to  establish  a  DOJ  office  in  Rome. 
That  was  the  first  DOJ  office. 

We  need  to  get  the  Department  of  Justice  thinking  much  more 
along  the  lines  of  performing  a  national  security  service  and  focus¬ 
ing,  as  I  have  said,  above  all  on  prevention. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Sofaer  follows:] 

Pfj  i>ared  Statkme.nt  ok  Aiuiamam  1).  SoKAKR,  Gkorge  P.  Shultz  Distinguished 

Scholar  and  Senior  Feu.ow,  the  Hoover  Insi  itution,  Stanford  University 

Chairman  Hyde,  and  members  of  this  dislin^ishcd  committee.  It  is  a  privilege 
to  testify  before  you  on  the  Compiehensive  Antilcn'orism  Act  of  1995. 

My  prior  experience,  relevant  to  this  subject,  began  with  my  service  as  a  Federal 
prosecutor  unaer  Robert  Morgenthao  in  the  Southern  District  of  New  York,  between 
1967  and  1969.  Terrorism  was  a  substantial  problem  at  the  time,  both  internation¬ 
ally  and  domestically.  As  a  district  judge  between  1979  and  1985,  I  often  passed 
upon  the  sufficiency  of  requests  for  wiretaps  and  other  forms  of  intrusions.  From 
1985  to  1990,  1  served  as  legal  adviser  to  the  Department  of  State,  in  which  capacity 
I  gave  legal  advice  to  the  Socretai’y  of  Stale  and  others  about  terrorism,  and  also 
testified  before  Congress,  wrote  articles,  and  gave  speeches  on  the  subject. 

The  relationship  Dclwecn  law  and  terrorism  is  a  subject  that  has  long  been  one 
of  my  abiding  concerns.  1  joined  George  Shultz  in  the  State  Department  on  June 
10,  1985.  Only  four  days  later,  'PWA  847  was  hijacked.  We  all  worked  hard  to  try 
to  get  our  people  back  safely,  without  compromising  our  principles.  I'm  sure  your 
hearts  still  ache,  as  mine  docs,  foi*  young  Robert  Stclham,  who  was  murdered  in 
cold  blood.  We  faced  other  horrible  assaults  as  well — among  them,  the  seizure  of  the 
Achille  Lauro,  attacks  at  the  Rome  and  Vienna  Airports  and  at  the  I>a  Belle  Dis¬ 
cotheque  in  Berlin,  hosLage*Laking  in  Ix'banon,  and  the  bombing  of  Pan  Am  103. 
Many  innocents  weie  killed  in  each  of  these  attacks. 

I  vividly  rcmcmlx*r  being  called  up  to  Secretary  Shultz’s  ofTicc  after  the  Achille 
Lauro  was  seized.  He  asked  me  what  laws  were  available  on  which  we  could  rely 
to  try  to  get  the  culprits  anesLecl,  extradited  and  piusccutcd.  I  told  him  then  that 
it  was  uncertain  that  the  seizure  would  be  consideied  “piracy,”  because  a  Harvard 
study  in  the  1930s  had  suggested  that  “politically”  motivated  seizures  of  vessels 
should  not  be  treated  as  piracy,  a  suggestion  that  some  claimed  had  found  its  way 
into  governing  international  conventions. 

Secretary  Shultz  was  outraged.  “What  good  is  the  law?”  he  exclaimed,  almost 
throwing  me  out  of  hiS  ofnee.  His  ix'action  woi'sened  when  the  Italians  helped  Abu 
Abbas  escape,  instead  of  extraditing  or  prosecuting  him.  The  Secretary  was  right, 
of  course,  and  his  outburst  led  me  to  examine  the  manner  in  which  international 
law  treated  terrorism. 

I  found  an  appalling  pattern  in  international  legal  doctrine  of  inordinate  tolerance 
towards  political  violence.  1  described  this  pattern  in  an  article  published  in  Foreign 
Affairs^  and  spent  the  next  four  years  woiKing  to  reverse  these  rules  and  attitudes. 

We  accomplished  a  great  deal,  with  the  leadei'ship  of  Italy  and  Egypt,  we  devel¬ 
oped  a  new  treaty  that  made  criminal  all  forms  of  maritime  violence.  V/e  reversed 
the  “political  offense”  doctrine  in  many  of  our  extradition  treaties  with  foreign 
states.  We  developed  understandings  with  our  allies  that  rejected  the  most  objec- 
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tionable  aspects  of  the  protocols  additional  to  the  Geneva  Protocols  on  the  I>aws  of 
War.  Perhaps  most  significantly,  we  appear  to  have  succeeded  to  some  extent  in 
deleg*  imizing  the  abhorre  d  view  that  acts  of  tei  ror  can  be  justified  by  their  causes. 
After  /ears  of  fighting  this  notion,  going  back  to  the  articulate  leadership  in  the 
United  Nations  of  Senator  Moynihan,  Ambassador  Kirkpatnek  and  others,  the  Gen¬ 
eral  Assembly,  in  December  1994,  adopted  a  ivsolution  condemning  all  acts  of  ter¬ 
rorism,  regardless  of  cause.  While  little  that  the  UN  docs  is  unambiguous,  this  n^so- 
iution  lays  to  rest  some  thoroughly  disreputable  notions. 

Improvements  in  international  law  relating  to  terrorism  have  had  positive  con¬ 
sequences.  Terrorists  are  more  frequently  arrested,  extradited,  and  prosecuted  than 
ever  before.  Thanks  to  the  work  of  Pd  Meese  and  his  successors,  the  Department 
of  Justice  has  played  an  increasingly  cflectivc  role  in  combating  international  ten'or- 
ism.  1  worked  with  Attoinoy  General  Meese  in  getting  the  Department  of  State  to 
support  the  first  DOJ  office  abroad,  in  order  to  regularize  and  make  more  efficient 
its  routine  international  operations.  I  sliongly  support  the  continuation  of  this  proc¬ 
ess,  and  of  the  stationing  of  FBI  pei*s()nnel  in  Key  locations.  Congress  has  also 
played  an  important  role,  providing  a  jurisdictional  basis  for  arrests  and  prosecu¬ 
tions  in  connection  with  many  forms  of  terrorist  activity. 

I.AW  reform  is  also  needed  domestically.  The  pending  legislation  contains  many 
useful  and  some  essential  pix)visions.  It  has  my  enthusiastic  support.  In  general, 
moreover,  i  suppo)t  the  committee’s  ve?’sion  of  provisions  suggested  in  the  De  pari - 
ment  of  Justice  bill.  Ibis  should  not  be  surpiising.  The  draft  will  improve  as  it 
moves  toward  adoption,  and  I  would  exjx'ct  the  department  to  cooperate  fully  with 
this  committee. 

1  will  avoid  covering  the  obvi{)us,  and  focus  instead  on  my  few,  but  real,  concerns 
with  the  proposed  legislation.  'Phen,  1  will  discuss  bi  iefiv  what  I  regard  as  the  most 
serious  national  sccunty  issue  facing  Amonca  today:  the  threat  of  state-sponsored 
attacks,  and  particularly  the  use  of  weapons  ol  mass  destruction,  against  American 
nationals  and  property. 

My  principal  concerns  with  the  proposed  legislation  relate  to  its  expansion  of  Fed¬ 
eral  criminal  jurisdiction  and  its  investigatoiy  provisions.  First,  it  would  be  entirely 
appropriate  to  extend  Fcdej‘al  jurisdiction  to  all  serious  attacks  on  Federal  employ¬ 
ees  if  the  need  for  such  a  law  is  established.  As  far  as  I  can  tell,  however,  the  need 
for  such  a  law  is  puiely  theoretical.  Our  states  aix!  doing  a  good  iob  of  prosecuting 
murders  and  attempted  mui’ders.  (bngress  should  add  to  the  burden  of  the  Federal 
courts  and  prosecutors,  and  to  the  number  of  Fedej*al  prisoners,  only  where  a  need 
exists  to  do  so.  Most  of  the  exU'aten  itoi  ial  provisions  conferring  jurisdiction  are 
sound,  and  needed.  I  doubt,  however,  that  the  mere  fact  that  a  U.S.  national  was 
or  “would  have  been”  aboai'd  an  aiicrall  that  is  attacked  is  a  sufficient  basis  for  ju¬ 
risdiction.  Kven  if  it  is  technically  sufflcienL,  it  would  seem  pipferable  as  a  rnattcr 
of  comity  and  practicality  to  icsti  ict  the  cases  in  wliich  the  U.S.  asserts  jurisdiction 
to  those  in  wliich  the  American  n:itional  is  actually  targeted  because  he  or  she  is 
an  American. 

In  sections  301,  308  and  309  the  bill  enhances  the  potential  use  of  wiretaps  in 
terrorism  invostigalions,  I  frankly  doubt  that  lliese  provisions  are  necessary,  but  the 
committee  should  accept  the  GoveiaimerU’s  jeejuest  lor  these  clarifying  amendments. 
The  bill’s  modification  of  the  exclusionary  rule  is  also  waia’antcd  as  a  general  prin¬ 
ciple.  The  use  of  illegally  sci/ecl  evidence  would  still  be  precluded,  but  only  where 
the  seizure  involved  oac!  faith.  Any  deliberate  violation  of  a  persons  rights  should 
be  considered  as  bad  faith. 

Even  if  the  committee  agrx'o.s  to  adopt  the  provisions  proposed  by  the  Government 
to  enhance  their  investigative  eapaeilies,  an  inquiry  should  nonetheless  be  made 
into  whether  the  new  authority  could  iiave  helped  prevent  the  recent  bombings.  1 
frankly  doubt  it.  My  expei'ionce  as  a  prosecuU)r  and  Fcdci'al  iudge  often  exposed  me 
to  the  process  by  which  Fcdei  al  invesligatc.u's  obtain  approval  for  wiretaps  and  other 
forms  of  searches.  Among  the  most  meruorable  of  these  experiences  was  serving  as 
the  judge  who  reviewed  the  waiaanl  and  wiretaj)  Tvc]uests  of  the  gov'crnmcnt  in  a 
major  terrorist  investigation  involving  lh?X“e  diffei'cnt  o)’ganizations.  Tiie  operation 
was,  in  fact,  supervised  by  then-:\ssistant  U.S.  Atlt)rney  Ix)uis  Freeh.  Director  t  rech 
undoubtedly  recalls  that  he  had  an^ple  authority  in  that  investigation  to  pursue  and 
prove  and  prevent  criminal  activity,  without  any  of  the  new  powers  now  being 
sought,  .... 

In  this  regard,  the  committee  sliould  check  on  the  types  of  activities  the  rBl  was 
in  fact  conducting,  oven  before  the  tragic  Oklahoma  City  bombing.  My  guess  is  that 
you  will  determine  that  the  Fl^l  has  been  able  all  along  to  inhltrate  and  surveil 
groups  which  can  reasonably  be  suspected  of  supporting  violent  acts  a^inst  Federal 
officials  and/or  facilities.  In  connection  with  the  bombing  of  the  World  Trade  Center, 
the  press  contains  some  discussion  of  certain  documents  which  the  FBI  seized  but 


291 


failed  to  translate  which  could  have  pi'ovidod  important  information  before  the 
bombing  occurred.  The  committee  should  form  a  mclgmcnt  on  that  matter,  based  if 
peccBsary  on  evidence  received  in  closed  session.  Such  an  inquiry  might  well  reveal, 
in  fwt,  that  the  Bureau  has  for  some  time  actively  investigatea  “hate  groups"  and 
“militias,”  and  that  the  additional  powers  confened  in  the  committee’s  bill  may  be 
desirable,  but  arc  insufficient  in  Inal  they  do  not  address  deficiencies  in  the  Bu¬ 
reau’s  handling  of  the  information  it  obtains. 

The  most  important  contribution  of  the  pending  legislation  is  its  focus  on  the  pre¬ 
vention,  not  merely  the  prosecution  and  punishment,  of  terrorist  acts.  As  terrorist 
attacks  become  more  deadly  and  costly,  the  need  to  prevent  them  from  occurring 
becomes  critical.  And  the  threat  from  such  attacks  is  growing,  as  the  means  for 
making  and  delivering  weapons  of  mass  dcstiuclion  proliferate.  Experts  have  been 
predicting  for  about  two  decades  that  states  that  sponsor  terrorism,  and  groups  ca¬ 
pable  of  financing  such  acts,  would  enhance  their  capacity  to  cause  destruction,  that 
in  fact  has  happened. 

The  primary  task  of  our  Government,  in  such  a  context,  is  prevention.  Every  such 
attack  that  occuro  must  be  rcgai  ded  as  a  failuTu,  for  which  all  who  are  responsible 
are  held  responsible.  We  are  captivated  by  and  admire  the  efforts  made  to  find  and 
punish  those  responsible  for  such  attacks,  especially  since  cvew  move  of  each  of  the 
players  is  now  on  television  throughout  the  world.  Hut  let  us  face  the  fact  that  gov¬ 
ernment  has  failed  in  its  primaiy  responsibility  once  such  acts  occur.  The  damage 
the  perpetrators  infiict  far  surpasses  the  damage  wc  can  thercafler  inflict  upon 
them  through  the  legal  system.  Criminal  punishment,  even  the  death  penalty,  can¬ 
not  be  considered  a  significant  deterrence.  Those  who  plan  and  implement  such  acts 
are  often  crazed  peopTc,  who  commit  suicide  in  the  process,  or  accept  any  punish¬ 
ment  imposed  upon  them  with  equanimity.  The  sponsors  and  facilitators  of  such 
acts — those  who  develop  the  polices,  who  Fiire  the  terrorists,  who  smuggle  the  de¬ 
vices  and  explosives — are  often  legally  immune  from  criminal  punishment,  or  re¬ 
main  safe  as  a  practical  matter  by  taking  refuge  in  sympathetic  countries. 

These  attacks  must  be  stopped,  not  merely  punished.  And  while  it  may  be  impos¬ 
sible  to  stop  them  all,  wc  must  try  to  stop  them  all  in  order  that  we  fail  only  where 
we  could  not  possibly  have  succeeded. 

This  committee  should  make  sure  that  the  KlU,  and  all  other  agencies  responsible 
for  dealing  with  tenor,  within  the  U.S.  and  abroad,  understand  their  overriding  ob¬ 
ligation  to  prevent,  not  mcjvly  prosecute  and  punish,  acts  of  terror.  ^Fhc  committee 
should  pursue  the  lines  of  inquiry  I  have  suggested  in  order  to  be  sure  that  they 
arc  in  fact  perfor  ing  this  duty  at  the  lughest  possible  level  of  competence  and  ur¬ 
gency. 

Fighting  terrorism  ciTeclively  is  not  merely  an  issue  of  criminal  justice.  It  is  often 
also — indeed  primarily — an  issue  of  strategic  concern.  Consider  for  a  moment  the 
World  Trade  Center  bombing.  No  one  would  question  the  need  to  prosecute  the  per¬ 
petrators  of  such  a  criminal  outrage.  Ix}l  us  assume,  however,  that  the  culprits  in 
such  a  bombing  include:  a  driver  who  is  killed  in  the  blast;  his  immediate  support¬ 
ers,  who  are  arrested  through  excellent  police  work;  those  who  suppled  them  with 
explosives,  devices,  passpoits,  wejipons,  money,  and  other  means  to  commit  the  act, 
some  of  whom  are  diplomats  stationed  in  Now  York  or  Washington,  1).C.;  and  those 
who  planned,  ordered,  and  paid  Ibi'  the  opei  ation,  including  members  of  a  national 
secret  service,  minisloi-s,  and  perhaps  even  the  head  of  a  state. 

The  driver  is  gone,  but  is  dispensable.  Olliers  arc  available  to  take  his  (or 
her)  place  in  future  attacks. 

The  immediate  supportei's  may  be  airesLod  and  punished,  but  they  will  prob¬ 
ably  be  uncooperative,  and  in  any  event  are  unlikely  to  know  the  ultinriate 
sources  of  their  support.  Tliey,  loo,  ai-c  replaceable. 

The  supiiliers  may  be  tracked  down,  but  they  will  plan  to  avoid  being  caught 
in  the  U.S.  or  any  nation  likely  to  cooperate  with  tnc  U.S.,  or  they  will  have 
diplomatic  immunity,  which  vrill  prevent  their  prosecution  and  even  their  inter¬ 
rogation. 

The  ultimate  planners  aie  likely  to  lemain  forever  b(^ond  the  reach  of  crimi¬ 
nal  law  enforcement,  either  because  tliey  have  head  of  state  or  other  forms  of 
immunity,  or  because  the  information  we  obtain  about  their  involvement  would 
not  be  usable  or  sufficient  in  a  criminal  prosccTJlion,  or  extradition  request. 

Viewed  in  this  perspective,  which  I  believe  is  realistic,  you  can  see  how  insignifi¬ 
cant  it  may  be  that  the  actual  perpetrators  of  a  teiTorist  act  are  captured  and  pros¬ 
ecuted  successfully.  Of  course  such  pio.secutions  must  be  pursued,  and  may  lead 
back  to  some  of  the  more  responsible  people  involved.  Hut  it  is  always  going  to  be 
highly  unlikely  that  the  criminal  law  will  operate  satisfactorily  as  a  means  of  deter¬ 
ring  such  conduct.  States  sponsor  such  terrorist  attacks  because  they  fear  our  edac¬ 
ity  to  defeat  them  if  they  act  openly,  through  iIk’  use  of  their  Armed  Forces.  They 
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also  rel>;,  here  as  elsewhere,  on  intorproLntiotis  of  international  law  to  protect  them 
from  being  held  responsible  for  the  consequences  of  their  conduct.  Dealing  with 
state^sponsored  terrorists  thus  may  often  roquijx?  governmental  action  that  goes  be¬ 
yond  enforcement  of  the  criminal  law. 

During  the  Reagan  adminisli’ation,  we  thought  these  issues  through  rather  care¬ 
fully,  and  we  reached,  announced,  and  acted  upon  certain  conclusions  which  bear 
repeating.  First,  wc  made  clear  oui*  intent  to  exercise  the  ‘"inherent  right  of  self  de¬ 
fense”  preserved  in  article  51  of  the  U.N.  Charter,  which  provides  that  “nothing  in 
the  present  charter  shall  impair  the  inherent  right  of  individual  or  collective  scl^ 
defense  if  an  armed  attack  occui-s  against  a  member  of  the  United  Nations,  until 
the  security  council  has  taken  measuivs  necessary  to  maintain  international  peace 
and  security/’ 

Second,  relying  on  customary  practice,  including  the  consistent  behavior  of  U.S. 
Presidents,  we  insisted  that  an  attack  on  an  American  outside  the  territory  of  the 
U.S.,  undertaken  because  the  victim  is  an  American,  could  be  considered  an  attack 
on  the  U.S.  under  article  51. 

Third,  we  also  insisted  that  the  right  of  self  defense  included  the  right  to  take 
all  measures  necessary  to  stop  attacks  on  Americans,  even  if  the  measures  taken 
were  more  serious  or  contfnuca  for  a  longer  period  than  those  of  the  aggressor. 

Fourth,  and  with  regard  to  rcsponsibililv,  we  look  the  view  that  terrorist  organi¬ 
zations  and  states  could  be  hold  responsible  for  the  acts  of  individuals  where  appro¬ 
priate  proof  is  present.  Wo  cx)ncluded  that  “the  U.S,  should  apply  to  terrorist  organi¬ 
zations  the  same  standards  of  responsibility  that  arc  applica  in  any  legal  system 
that  deals  with  such  issues.”  Piesiaont  Reagan  warned  after  the  killing  by  terrorists 
of  Americans  in  Rome  and  Vienna:  “by  providing  material  support  to  terrorist 
groups  which  attack  U.S.  citizens,  Libya  has  engaged  in  armed  aggression  against 
Uie  United  States  under  established  principles  of  international  law,  just  as  if  he 
[Qadhafl]  had  used  its  own  forces.”  And  that  is  precisely  how  President  Reagan 
treated  the  next  attack,  at  the  discxi  in  l^cilin. 

Fifth,  the  strict  requirements  of  pioof  applied  in  criminal  trials  have  no  place 
when  dealing  with  issues  of  national  security.  The  U.S.  may  learn  something  about 
a  terrorist  group  that  is  aulboritative,  but  which  it  could  not,  or  would  not,  use  in 
a  public  proceeding.  An  act  of  self  defense  is  not  a  tactic  in  a  legal  dispute.  It  is 
a  measure  that  a  state  takes  in  older  to  protect  interests  more  fundamental  than 
anything  that  is  litigated  in  any  court.  A  nation’s  national  security  interests  cannot 
be  abandoned  merely  because  of  evidentiary  or  jurisdictional  limitations. 

These  principles,  Mr.  Chaiiman,  arc  not  partisan.  They  have  been  consistently  ap¬ 
plied  by  Presidents  of  both  parlies,  including  President  Clinton.  Once  President 
Clinton  became  convinced  that  Iraq  had  attempted  to  assassinate  former  President 
Bush  during  a  private  visit  to  Kuwait  in  April  199d,  he  ordered  a  strike  by  23  preci- 
sion-^ided  Tomahawk  missiles  on  the  Iraqi  Intelligence  Control  Center  in  Bagh¬ 
dad.  He  pointedly  stated  that  he  had  acted  under  ailielc  51  of  the  U.N.  Charter, 
exercising  the  Nation’s  inherent  right  of  self  defense.  He  referred  to  the  plot  as  “an 
attack  by  the  government  of  Iraq  against  the  United  States,”  even  though  it  had 
been  planned  to  occur  in  Kuwait  and  therefore  did  not  threaten  U.S.  tcrritoiy.  He 
also  treated  this  planned  attack  on  President  l^ush  as  an  act  of  revenge,  “because 
of  actions  he  took  as  President.”  'I'he  attack  was  thcroforc  “an  attack  against  our 
country  and  against  all  Americans.”  The  President  held  Iraq  responsible  Tor  the  at¬ 
tack,  even  though  it  was  to  be  conducted  by  civilians,  some  14  of  16  of  whom  were 
not  even  Iraoi  nationals.  It  was  enough  that  “there  is  compelling  evidence”  that  Iraq 
was  responsiole,  even  though  some  of  the  evidence  could  not  be  revealed.  Any  lesser 
measure,  he  found,  would  ne  futile,  and  the  target  was  proper  because  the  secret 
service  had  participated  in  planning  the  attack. 

In  principle,  therefore,  tne  scoj}c  and  propriety  of  self  defense  arc  matters  on 
which  our  leaders  agree.  But  these  principles  nave  seldom  been  acted  upon  in  recent 
years.  We  have  tenaed  incieasingly  to  treat  terrorist  bombings — even  when  we  be¬ 
lieve  them  to  have  been  slate-sponsored — as  crimes,  requiring  painstaking  inves¬ 
tigation,  and  (where  possible)  prosecution.  This  committee  should  recognize  the  lim¬ 
its  to  which  the  U.S.  can  rely  on  ci  iminal  law  as  an  ofTcctive  weapon  against  terror¬ 
ism.  No  amount  of  legislation,  no  new  power  or  authority,  can  substitute  for  force 
in  situations  calling  for  the  Nation’s  defense. 

Even  with  regara  to  random  acts  of  terror  which  have  no  state  sponsor,  reliance 
on  criminal  law  may  be  of  questionable  value,  (^eitainly  wc  should  support  the 
speedy  trial  and  punishment  of  the  culprits.  But  who  in  nis  right  mind  would  not 
give  up  the  chance  to  convict  and  punish  those  involved  in  some  devastating  act  of 
terror  in  order  to  prevent  the  tragedy  from  occurring  in  the  first  place?  Measures 
such  as  the  tagging  of  explosives,  and  the  exclusion  or  deportation  of  aliens  who 
support  terrorist  groups,  may  well  enable  the  (Government  to  prevent  tragedies. 
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I  have  two  suggestions  in  this  regard.  First,  the  lime  may  have  come  for  the  U.S. 
to  press  for  narrow  but  important  limilalions  on  diplomatic  immunity.  We  should 
be  able  to  devise  rules  and  procedures  on  which  the  entire  world  can  agree  to  pre¬ 
vent  and  punish  abuses  of  the  pinvileges  afforded  diplomats  and  their  pouches. 

Second,  the  most  effective  measures  for  preventing  acts  of  terror  are  usually  tech¬ 
nological.  Metal  detectors  have  saved  countless  lives.  More  eophisticuted  detectors 
for  explosives  will  continue  tc  make  airline  travel  and  other  important  industries 
viable.  When  1  served  as  legal  adviser,  I  urged  the  administration  to  undertake  a 
“terrorist  defense  initiative”  to  develop  devices  that  would  enable  civiled  nations  to 
return  to  relative  normalcy.  Secretary  Shultz  authorized  me  to  be  briefed  on  the  re¬ 
search  projects  then  underway,  and  I  was  impressed  with  some  of  the  ideas  that 
were  bein^  pursued.  Perhaps  this  committee  should  seek  to  be  briefed  on  those 
ideas,  ana  to  determine  Vi'ficther  they  have  been  adequately  supported  and  ex¬ 
ploited. 

Mr.  Hyi)K.  Well,  thank  you  very  much,  Judge  Sofaer,  and  Mr. 
Barr,  Greneral  Barr.  Those  were  two  very  excellent  commentaries 
on  this  important  legislation  and  most  welcome. 

The  gentlelady  from  Colorado,  do  you  have  any  questions? 

Mrs.  ScHUOKOFU.  I  just  got  here,  Mr.  Chairman,  I  apologize  and 
I  will  read  the  testimony. 

I  appreciate  both  of  you  being  here. 

Mr.  Hyde.  The  gentleman  from  New  Mexico,  Mr.  Schiff. 

Mr.  ScHfF'K.  I  would  like  to  ask  both  gentlemen — and  I  think  you 
have  testified  very  strongly,  both  of  you,  on  behalf  of  H.R.  1710, 
which  we  mark  up  Wednesday — is  there  anything  that  leaps  out  at 
you,  though,  first,  that  we  should  be  taking  out  of  that  bill;  and 
second,  separately  leaps  out  at  you  that  is  not  there  and  should  be 
in  the  bill?  And  I  now  yield  to  both  of  you  or  either  of  you  to  re¬ 
spond. 

Attorney  General  Barr. 

Mr.  William  Bahr.  Nothing  leaped  out  at  me  of  the  substantive 
provisions  that  I  think  should  be  deleted  from  the  bill.  There  are 
some  things  that  perhaps  I  would  put  in  the  bill,  but  I  understand 
the  question  of  jurisdiction  of  different  committees  and  so  forth 
that  might  not  make  that  timely  or  appropriate. 

Mr.  Schiff.  Thank  you. 

Judge  Sofaer. 

Mr.  Sofaer.  I  have  made  some  comments  in  my  written  testi¬ 
mony,  and  I  will  stand  by  those;  but  I  would  say  generally  the  most 
important  thing  I  would  do  if  I  were  editing  this  bill  is,  I  would 
narrow  the  jurisdictional  provisions  so  that  the  Federal  courts  are 
not  continuously  encouraged  and  U.S.  attorneys  are  not  continu¬ 
ously  encouraged  to  do  things  that  our  State  prosecutors  and  State 
courts  are  doing  very,  very  well. 

I  just  think  some  of  these  definitions  are  too  broad,  such  as  in¬ 
cluding  all  Federal  employees  in  the  definition  of  what  would  be 
considered  a  terrorist  act.  It  includes  millions  of  people  potentially, 
and  I  would  try  to  narrow  those  provisions  and  leave  criminal  law 
enforcement  in  its  ordinary  sense  to  the  States. 

Mr.  Schiff.  I  have  no  other  questions.  Thank  you,  gentlemen. 

I  yield  back,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you. 

The  gentleman  from  Virginia,  Mr.  Scott. 

Mr.  ScOl'T.  Thank  you.  Mr.  Barr,  you  were  here  earlier  when  Mr. 
Skaggs  was  testifying.  Were  you  here  earlier  when  Mr.  Skaggs  was 
testif^ng? 
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Mr.  William  Baku.  Yes. 

Mr.  ScoiT.  Do  you  have  any  comments  on  his  IG  proposal? 

Mr.  William  Baril  Yes.  I  would  oppose  the  special  IG  proposal 
and  it  is  difficult  for  me  to  do  that,  because  I  have  such  great  re¬ 
spect  for  Congressman  SchifT,  who  I  usually  agree  with  on  things. 
But  I  think  it  would  be  a  bad  proposal. 

First,  I  am  concerned  about  its  constitutionality  and  really  what 
it  implies  for  how  we  conduct  business  in  the  executive  branch.  If— 
I  notice  the  bill  says  that  this  is  an  independent  office  and  that  this 
office  is  going  to  enforce  constitutional  standards  against  the  Attor¬ 
ney  General.  In  my  view,  you  can— you  know,  that  really  means 
having  a  second  Attorney  General  who  is  not  subject  to  the  Presi¬ 
dent  of  the  United  States. 

I  think  there  can  be  one  standard  of  what  the — one  standard  ap¬ 
plied  in  the  executive  branch,  ultimately  one  judgment  reached 
within  the  executive  branch,  ultimately  by  the  President,  as  to 
what  is  constitutional;  and  you  can’t  have  another  person  in  real 
time  monitoring  investigations  and  raising  their  own  view  of  what 
the  Constitution  may  or  may  not  require. 

I  think  it  is  impractical — also,  as  to  American  citizens  or  domes¬ 
tic  persons  in  the  United  States,  nothing  in  this  bill  gets  us  away 
from  a  warrant  requirement.  We  are  still  going  to  article  III  judges 
who  are  independent  of  the  executive  branch,  and  getting  them  to 
approve  ahead  of  time  warrants  to  conduct  intrusive  investigations. 
And  so  YOU  do  have  that  check  upfront  when  domestic  persons  are 
involvea. 

I  also  think,  as  a  practical  matter  and  given  my  experience  with 
Inspectors  General — and  1  have  intensive  and  extensive  experience 
with  Inspectors  General— I  think  this  would  be  a  bureaucratic 
nightmare  and  would  have  a  very  adverse,  chilling  effect  on  con¬ 
ducting  perfectly  appropriate,  but  sensitive  investigations  and  re¬ 
views  W  the  Department  of  Justice  and  the  FBI. 

Mr.  iScHiKF.  Would  the  gentleman  yield  on  that? 

Mr.  ScoiT.  Yes. 

Mr.  SCHIFF.  I  just  want  to  say  that  if  there  is — and  I  appreciate 
your  remarks,  too — and  it  isn't  often  I  don’t  think,  Attorney  Gen¬ 
eral  Barr,  that  we  don’t  agree,  but  that  happens  on  any  issue. 

Mr.  Scott.  Congressman  Schiff,  let  me  reclaim  my  time  and 
make  a  general  statement  and  then  yield  all  my  time. 

I  just  wanted  to  point  out  that  we  have  the  national  defense  let¬ 
ter,  the  emergency  wiretaps  and  the  listing  of  organizations  that 
aren’t  subject  to  the  article  III  judges. 

I  yield  the  balance  of  my  time  to  the  gentleman, 

Mr.  William  Barr.  But  the  listing  is  done  by  the  President  of 
the  United  States.  It  is  not  an  investigative  technique;  it  is  very 
analogous  to  lEEPA.  The  emergency  wiretap,  you  have  to  go  to 
court  and  get  a  warrant  within  48  hours,  so  you  are  going  to  an 
article  III  judge  and  telling  the  judge  what  you  have,  and  that  is 
where  the  constitutional  protection  comes  in.  And  the  other  one 
you  mentioned  in  here  is  targeted  on  agents  of  a  foreign  nower.  It 
is  a  foreign — it  is  a  foreign  counterintelligence  review  where  you 
don't  have  a  criminal  investigation  going  on  necessarily,  I  am  not 
saying  that  there  shouldn’t  be  a  review,  but  it  is  subordinate  of  the 
President,  or  isn’t  it?  If  it  is  subordinate  of  the  President,  you  al- 
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ready  have  someone.  That  is  the  Attorney  General.  If  it  is  not  sub¬ 
ordinate  of  the  President,  then  you  have  war  going  on  in  the  execu¬ 
tive  branch.  I  think  that  is  unconstitutional,  as  well  as  being  ineffi¬ 
cient. 

Mr,  SCHIFK.  If  the  gentleman  will  yield,  let  me  say,  first,  it  is  of 
course  intended  to  be  subordinate  to  the  President.  Further,  it  is 
not  intended  to  create  a  position  with  the  specific  power  to  stop 
anything  or  to — or  whose  approval  is  reciuired.  It  is  intended  to  be 
a  monitoring  official  because,  after  all,  wnen  there  is  an  emergency 
wiretap  provision,  you  can  do  them  over  and  over  and  over  again 
for  48  hours  and  you- don’t  have  to  account  to  anybody  for  them, 
if  I  understand  that  power. 

And  the  purpose  here — and  I  would  appreciate  your  advice  on 
the  rnatter;  I  am  not  glued  to  the  wording  of  this  one  bill.  The  pur¬ 
pose  is  to  set  up  an  oirkial  whose  sole  purpose  is  to  monitor  where 
is  the  direction  of  Federal  antiterrorism  investigations  going,  to  be 
sure,  as  best  we  can  internally,  that  they  are  aimed  at  terrorists, 
not  simply  at  political  dissidents. 

Mr.  William  Bauu.  I  think,  first,  as  to  citizens,  you  have  ongoing 
rnonitoring  of  all  intrusive  techniques  that  implicate  the  Constitu¬ 
tion  by  article  III  judges.  You  have  to  continue  to  go  before  an  arti¬ 
cle  III  judge  who  monitors  the  investigation  in  a  specific  district 
court  anead  of  time. 

In  addition,  I  think — as  to  foreign  programs,  I  don’t  think  there 
would  be  any  objection.  I  think  it  is  done  now,  but  if  it  isn’t,  it 
should  be,  and  that  is  the  Oversight  Committees,  the  Intelligence 
Committees  can  delve  very  deeply,  and  they  have  the  security 
means  to  do  it,  into  the  investigation  of  foreign  persons  and  foreign 
CTOups  and  the  number  of  wiretaps  authorized  and  so  forth,  and 
that  can  be  done  by  the  Int(  lligence  Committees  here  in  Confess. 

And,  finally,  to  the  extent  someone  in  the  executive  branch  has 
that  responsibility,  1  do  believe  they  should  be  subordinate — the 
Attorney  General  is  the  respon.dNe  person  to  ensure  that  the  Con¬ 
stitution  is  complied  with  and  the  other  laws  of  the  United  States 
are  complied  with  and  the  Attorney  General  has  investigative  arms 
like  the  Office  of  Professional  Responsibility, 

There  is  an  Inspector  General  within  the  Justice  Department, 
but  there  is  also  the  Criminal  Division  and  the  Civil  Division.  And 
I  think,  rather  than  create  a  pan-executive  branch  official  and  an¬ 
other  layer  of  watchdog,  that  the  thing  to  do  is  to  give  the  Attorney 
General  broader  jurisdiction,  cutting  into  other  agencies  as  well. 

Mr.  ScHiFF,  Well,  I  just  want  to  reiterate  that  certain  things  are 
not  suWeet  for  an  article  III  judge — this  national  security  Tetter, 
which  for  the  first  time,  according  to  Deputy  Attorney  General 
Gorelick,  would  be  used  to  look  for  motel  and  hotel  records,  for  ex¬ 
ample. 

Mr.  William  Bauu,  Of  agents  of  a  foreign  power. 

Mr.  ScHiFF.  Well,  of  people  you  accuse  mentally  of  being  agents 
of  a  foreign  power.  They  may  or  may  not  be  agents  of  a  foreign 
power.  That  is  the  point  here. 

Let  me  just  conclude,  because  the  time  is  up.  I  accept  your  res¬ 
ervations,  and  I  don’t  feel  that  there  is  one  way  to  do  this;  and  cer¬ 
tainly  I  don’t  want  to  create,  and  neither  does  Congressman 
Skaggs,  a  bureaucratic  nightmare,  to  use  your  view;  but  I  feel  very 
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strongly  that  before  we  go  back  and  bring  internal  surveillance 
back  to  where  it  was  before  we  puslied  it  away  in  the  1970's,  be¬ 
cause  of  abuses,  we  should  have  some  way  of  closer  monitoring  it. 
Really,  that  is  all  our  bill  is  about. 

I^eld  back,  Mr.  Chairman.  I  thank  the  gentleman  for  yielding. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentleman  is  recognized — 
have  we  recognized  him?  All  right. 

The  gentlelady  from  California. 

Ms.  LOFGRKN.  No  questions,  Mr.  Chairman. 

Mr.  Hyde.  The  gentlelady  has  no  questions. 

The  gentleman  from  Virginia,  Mr.  Goodlatte. 

Mr.  GtoODl^iTE.  Thank  you,  Mr.  Chairman.  Gentlemen,  I  appre¬ 
ciate  vour  assisting  us  today. 

Judge,  your  name  is  pronounced  “So-fair”?  I  have  read  it  many 
times,  but  never  heard  it  pronounced. 

Mr.  Hyde.  It  is  a  critique  of  the  service  on  the  bench,  '‘So  fair.” 

Mr.  SoFAER.  I  have  got  a  lot  of  good  print  on  that,  Mr.  Chair¬ 
man. 

Mr,  Goodijmte.  Judge,  I  was  interested  in  your  comments  about 
the  need  to  recognize  that  in  dealing  with  international  terrorism, 
the  judicial  system  may  not  at  all  be  well  suited  to  handling  many 
aspects  of  that  in  terms  of  the  appropriate  response  by  this  Govern¬ 
ment  and  that  many  times  a  military  response  in  taking  it  back 
to  the  source  of  the  act  is  appropriate. 

Do  you  conclude  from  that  that  a  non-U. S.  citizen  is  entitled  to — 
leaving  the  Government  aside,  but  the  actors  on  behalf  of  that  (^v- 
ernment  are  entitled  to  not  the  same  due  process  that  a  U.S.  citi¬ 
zen  is  entitled  to? 

Mr.  SOFAER.  Well,  they  would  be  entitled  to  due  process  to  the 
extent  that  they  were  brought  to  court  to  answer  to  charges.  But 
that  doesn't  mean  we  couldn’t  kill  them  outright,  just  as  we  kill 
people  on  the  streets  of  America,  rather  than  allow  them  to  kill  an 
American  citizen  who  is  an  innocent  person. 

Mr.  Goodij\ite.  I  am  not  disagreeing  with  you. 

Mr.  Sofaer.  I  am  just  making  the  analogy,  I  am  not  afraid  of 
the  analogy  at  all.  I  believe  in  killing  people  who  are  about  to  kill 
innocent  people. 

Mr.  Goodij\1TE.  Fair  enough. 

Now,  do  you— with  all  of  the  discussion  about — let  me  take  that 
to  the  next  step — about  some  groups  and  organizations  in  the  Unit¬ 
ed  States  and  in  relation  to  the  Oklahoma  City  bombing,  or  I  guess 
no  group  has  been  establish,  d,  but  obviously  there  were  some  con¬ 
spirators.  Do  you  see  anyth,  ig  about  the  current  set  of  affairs  in 
the  country  and  the  activities  of  any  groups  that  would  cause  us 
to  find  it  necessary  to  apply  that  same  standard  to  these  activities 
of  U.S.  citizens,  or  do  you  think  that  there  is  no  need  for  any- 
thing-~ — 

Mr.  Sofaer.  Well,  thinking  back  a  little  ways  to  the  Symbionese 
Liberation  Army  in  California,  I  remember  a  group  that  went 
around  shooting  people  at  bus  stops  deliberately.  Now,  I  would 
think  that  the  Government  of  the  United  States  could  take  pretty 
strong  action  with  regard  to  a  group  like  that  if  that  action  was 
designed  to  prevent  them  from  killing  more  people.  Obviously,  you 
don't  use  killing  as  a  substitute  for  trying  people,  if  you  can  cap- 
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can't  capture  them,  which  is  more  often  true 
of  foreigners  than  of  Americans,  you  have  to  do  what  you  can. 

Mr.  Goodlati’E.  But  if  you — I  mean,  obviously  if  somebody  is  in 
the  act  or  about  to  engage  in  the  act  of  killing  somebody,  as  you 
say,  you  are  going  to  act  with  whatever  force  is  necessary  to  pre¬ 
vent  that, 

Mr.  SOFAEU.  Right. 

Mr.  Goodi^TTE.  On  the  other  hand,  if  you  are  responding  to  a 
foreign  terrorist  act  with  a  deliberate  decision  to  respond  sometime 
later  with  a  retaliatory  act,  that  is  a  quite  different  set  of  cir¬ 
cumstances.  Do  you  see  any  need  for  that  type  of  activity  on  the 
part  of  the  U.S.  Government  with  regard  to  any  activity  by  any 
groups  in  this  country? 

Mr.  SoFAER.  No.  I  think  in  that  case  you  would  use  probable 
cause;  you  would  have  all  the  judicial  standards  applicable. 

But,  you  know,  I  want  to  say,  Mr.  Congressman,  that  the  emer¬ 
gency  power  is  a  reality.  It  is  part  of  our  constitutional  history.  If 
an  Attorney  General  were  faced  with  the  problem  of  doing  some¬ 
thing  that  was  in  fact  not  consistent  with  existing  legislation — per¬ 
haps  even  questionable,  constitutionally — and  genuinely  believed 
that  the  action  was  necessary  to  save,  say,  100,000  American  lives 
in  a  major  subway  or  a  building  or  something  of  that  sort,  I  would 
be  surprised  if  the  Attorney  General  failed  to  act  in  that  wav,  be¬ 
cause  I  think  ultimately  he  or  she  would  respond  to  you,  ana  that 
you  would  be  the  ultimate  judge  of  this  as  to  that  Attorney  Gen¬ 
eral's  good  faith  in  acting  in  that  manner. 

You  can't  totally  divorce  the  domestic  from  the  foreign  in  that  re¬ 
gard.  I  mean,  our  ultimate  aim  in  all  of  this — when  you  are  talking 
about  killing  of  this  dimension,  our  ultimate  aim  has  to  be  preven¬ 
tion. 

Mr.  GooDl-ATiic.  I  take  it  you  would  be  speaking  in  those  terms 
in  terms  of  something  like  what  has  been  happening  recently  in 
Japan - 

Mr.  SoFAER.  Yes. 

Mr.  GooniAn'K  Icontinuing).  Where  you  have  widespread  and 
apparently  well-organized  terrorist  activities  going  on  of  an  unpre¬ 
dictable  dimension  that  might  require  that  type  of  activity? 

My  question  is,  do  you  see  anything  in  the  current  set  of  affairs 
when  we  talk  about  different  militias  and  other  groups  around  the 
country  that  would  be  in  any  way  analogous,  that  would  call  upon 
the  Attorney  General  or  anyone  else  that  would  take  that  type  of 
activity  in  the  country  today? 

Mr.  SoFAER.  Well,  no.  But  I  would  say  that  it  is  very,  very  impor¬ 
tant  to  infiltrate  these  groups  to  know  what  they  are  doing,  what 
they  are  planning,  because  they  talk  mean,  they  talk  about  doing 
things  that  are  ugly  and  hateful;  and  I  think  that  if  they  talk  so 
badly  that  it  amounts  to  probable  cause,  then  they  ought  to  be 
surveilled,  they  ought  to  be — I  mean  a  roaming  wiretap  is  a  way 
to  keep  track  of  someone  who  is  smart  enough  to  run  from  phone 
to  phone  when  he  is  planning  something  illegal.  This  is  a  Presi¬ 
dential  idea  that  is  to  give  this  power  and  it  is  supported  by  the 
chairman  and  the  rest  of  this  committee,  so  I  don't  understand  why 
this  idea  has  come  into  so  much  criticism.  It  is  a  perfectly  reason¬ 
able,  rational  thing  to  do. 
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Mr.  GrOODLATTE.  Well,  I - 

Mr.  Hyde.  The  gentleman’s  time  has  expired. 

Mr.  Goodlatte.  I  aCTee  with  you. 

Mr.  Hyde.  I  thank  the  gentleman. 

The  gentleman  from  Tennessee,  Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman.  Let  me  add 
my  welcome  also  to  the  two  of  you. 

General  Barr,  section  312  is  somewhat  of  an  expansion  of  the  use 
of  military  in  providing  assistance  in  the  biological  and  chemical 
areas.  I  know  this  is — ^you  don’t  have  to  convince  me,  but  I  do  hear 
concerns  from  some  people  that  they  are  scared  of  this  type  of  ex¬ 
pansion.  But  this  is  a  very  limited  expansion,  is  it  not? 

Mr.  William  Barr.  That  is  right,  Congressman.  This  is  ex¬ 
tremely  limited,  and  I  think  concern  about  this  particular  provi¬ 
sion,  as  drafted,  is  completely  unjustified.  In  fact,  today — under  ex¬ 
isting  law,  Congress  has  already  provided  very  limited  areas  where 
the  Defense  Department  could  support  law  enforcement  activities 
in  the  countemarcotics  area.  And  I  cite  those  in  my  testimony;  they 
are  in  title  X.  But  the  involvement  that  the  military  has  there  in 
supporting  our  counternarcotics  efforts  are  very  analogous  to  this 
very  limited  window. 

Now,  as  I  said,  I  think  this  really  just  sort  of  recognizes  what— 
how  the  statute  would  be  construed  in  extremis  if  we  were  faced 
with  a  biological  catastrophe.  And  I  do  not  think  that  this  is  unre¬ 
alistic;  I  do  think  that  biological  and  chemical  attacks  are  a  very 
real  threat.  They  were  very  definitely  during  the  Desert  Storm  war, 
that  we  were  faced  with  massive  catastrophe,  and  we  needed  clean¬ 
up  crews  and  we  needed  people  with  the  proper  suits  on  to  deal 
with  disarmament  of  weapons  and  so  forth. 

Does  anybody  really  think  that  American  officials  would  sit 
around  and  allow  hundreds  of  thousands  of  casualties  to  occur  be¬ 
cause — arguing  about  whether  that  constituted  technical  support  or 
law  enforcement  activity?  They  would  save  lives.  And  what  this 
does  is  makes  sure  that  everyone  would  be  on  sound  ground. 

Mr.  Bryant  of  Tennessee.  It  also  has  a  provision  in  it,  does  it 
not,  that  clearly  says  that  this  will — military  forces  will  not  be  used 
to  directly  apprehend  or  arrest  actual  law  enforcement  activities? 

Mr.  William  Barr.  That  is  right.  This  bill,  I  think,  contains 
some  helpful  lan^age  that  makes  it  clear  what  the  intent  is. 

Mr.  Bryant  of  Tennessee.  Judge,  do  you  have  any  comments  on 
that  particular  aspect  of  this  proposed  bill? 

Mr.  SOFAER.  1  concur  with  Mr.  Barr. 

Mr.  Bryant  of  Tennessee.  Thank  you. 

I  yield  back  the  balance  of  my  time. 

Mr.  Hyde.  Thank  you,  Mr.  Bryant. 

The  gentleman  from  Georgia,  Mr.  Barr. 

Mr.  Barr  of  Georgia.  Thank  you,  Mr.  Chairman. 

I  apologize  to  both  witnesses.  I  was  running  a  little  bit  late.  I 
had  to  testify  before  a  base  realignment  and  closing  commission; 
otherwise,  I  definitely  would  have  been  here.  But  I  nave  read  the 
written  materials  ana,  as  usual  from  both  gentlemen,  they  are  out¬ 
standing,  and  I  appreciate  the  background  they  have  provided. 

If  I  could,  General  Barr,  follow  on  Mr.  Bwant’s  line  of  question¬ 
ing  with  regard  to  section  312  involving  military  assistance,  I  had 
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a  meeting  one  day  last  week  with  another  Member  of  Congress  and 
we  were  talking  a  little  bit  about  the  Senate  bill.  Are  you  familiar 
with  the  bill  that  the  Senate  passed  just  last  week?  T!nat  touches 
on  posse  comitatus? 

Mr.  WlLF^iAM  Bapr.  No,  1  am  not,  Congressman. 

Mr.  Barr  of  Georgia.  OK.  The  one  thing  that  worried  me  a  little 
bit,  and  I  donT  have  the  lan^age,  but  the  way  this  other  Member 
of  Congress  was  explaining  it,  the  military  would  have  the  ability 
or  the  authority,  I  think  he  was  saying,  under  the  bill  that  was 
passed  by  the  Senate  last  week  to  shoot  somebody  if  it  became  nec¬ 
essary  in  the  course  of  their  carrying  out  the  limited  authority  to 
provide  technical  and  logistical  assistance. 

Would  your  reading  of  the  language  in  the  chairman’s  bill  here 
provide  for  such  authority? 

Mr.  William  Barr.  Not  as  law  enforcement  officials,  but  on  the 
other  hand,  if  a  military  soldier,  you  know,  if  a  soldier  is  carrying 
out  an  act  of  technical  support  and  comes  under  fire,  someone 
comes  up  to  them  and  tries  to  shoot  them,  then  obviously  they 
could  protect  themselves,  and  also  could  protect  other  innocent — 
like  anv  citizen,  could  protect  any  innocent  person  who  is  in  ex¬ 
treme  danger  of  life  and  limb. 

Mr.  Barr  of  Georgia.  OK. 

Mr.  William  Barr.  Their  mission  would  not  be  to  do  that,  their 
mission  would  be  to  provide  technical  support.  Just  like,  for  exam¬ 
ple,  apprehension.  I  mean,  any  citizen  can  apprehend  an  individual 
as  a  citizen.  You  know,  tackling  someone  who  has  seen  the  person 
run  by  them,  and  the  fact  that  these  people  wear  a  uniform  doesn’t 
mean  that  if  the  guy  is  walking  right  next  to  them  they  couldn’t 
tackle  them  and  hold  them  for  law  enforcement  officials  to  make 
the  arrest. 

Mr.  Barr  of  Georgia.  But  what  you  are  saying,  and  you  may  be 
right,  that  perhaps  the  existhig  authority  that  our  military  has  in 
that  sense  is  actually  broader  than  what  is  in  the  language  of  sec¬ 
tion  312,  which  specifically  excludes  arrest  or  apprehension  author¬ 
ity. 

Mr.  William  Barr.  Well,  no,  I  think  what  that  says  is  that  their 
mission  cannot  be  apprehending  and  they  cannot  execute  an  arrest. 

Mr,  Hydk.  Would  the  gentleman  yield  to  me  for  one  second? 

Mr.  Barr  of  Georgia.  Certainly,  Mr.  Chairman. 

Mr.  Hydk.  Quoting  from  section  908,  subsection  4 — this  is  the 
Senate  bill — “the  Attorney  General  and  the  Secretary  of  Defense 
shall  jointly  issue  regulations  concerning  the  types  of  assistance 
that  may  be  provided  under  this  subsection.  Such  regulations 
should  also  describe  the  actions  that  the  Department — the  actions 
that  Department  of  Defense  personnel  may  take  in  circumstances 
incident  to  the  provision  of  assistance  under  this  subsection.”  And 
here  is  the  relevant  language,  “such  regulation  shall  not  authorize 
arrest  or  any  assistance  in  conducting  searches  and  seizures  that 
seek  evidence  related  to  violations  of  this  section,  except  for  the  im¬ 
mediate  protection  of  human  life.” 

Mr.  Barr  of  Georgia.  OK.  That  sounds  like  the  language  that 
this  other  Member  was  referring  to. 

Mr.  Hydp:.  Right. 

Mr,  Barr  of  Georgia.  Thank  you,  Mr.  Chairman. 
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Mr.  Barr,  you  were  also  here  I  know  earlier  today  and  listening 
to  the  cornments  of  Deputy  Attorney  General  Gorelick  and  some  of 
the  questioning  that  we  had  surrounding  her  testimony.  And  one 
of  the  questions  that  was  posed  to  her  is,  is  there  any  concern  on 
the  part  of  the  administration,  or  have  they  reached  any  conclu¬ 
sion,  that  investigating  and  apprehending  and  prosecuting  and  con¬ 
victing  whoever  is  responsible  for  the  bombing  in  Oklahoma — 
whether  the  existing  laws  and  procedures  and  regulations  would 
impair  their  ability.  And  I  think  she  said,  no.  I  think  she  said,  no, 
that  they  feel  confident  that  under  existing  laws,  rules,  regulations 
and  policies,  et  cetera,  that  it  would  be  possible  and  they  certainly 
anticipate  doing  that. 

Does  it  basically  boil  down  to — and  I  know  you  pretty  much  ad¬ 
dressed  this  throughout  your  written  testimony — does  it  boil  down 
to  the  fact  that  while  there  may  not  be  anything  that  is  absolutely 
essential  for  the  Government  to  have  the  ability  to  investigate  and 
bring  to  justice  individuals  who  commit  acts  of  terrorism,  this  will 
simply  strengthen  and  make  it  easier  and  somewhat  more  efficient 
for  the  Government  to  do  that,  or  are  we  getting  into  some  new  au¬ 
thorities  here? 

Mr.  William  Bauh.  Well,  I  would  say  that  my  ability  to  deal  with 
foreign  terrorist  threats  in  the  United  States  that  were  very  real 
were  definitely  hampered,  particularly  during  Desert  Storm,  by  the 
absence  of  some  of  the  provisions  that  are  in  this  bill  today — in 
specific,  very  real  cases.  So  while  the  Oklahoma  City  case  might 
not  have  given  rise  to  these  provisions,  I  think  our  experience  deal¬ 
ing  with  foreign  terrorists,  real  experience,  has  given  rise  to  these 
measures — has  made  us  see  these  gaps  have  to  be  filled. 

I  also  think  that  we  have  to  remember  that  we  can’t  always  sit — 
we  don’t  have  the  luxury  of  sitting  back  and  saying  that  we  have 
to  directly  experience  a  shortfall  in  our  legal  authority  before  we 
do  anything  about  it.  I  think  if  we  can  reasonably  expect  a  particu¬ 
lar  area  or  a  particular  threat  and  understand  that  our  laws  may 
not  be  adequate,  we  have  to  act  with  that  kind  of  foresight  rather 
than  say,  gee,  we  should  have  had  a  law  that  says  X,  Y,  or  Z,  be¬ 
cause  I  think  that  is  the  way  we  can  stay  ahead  of  the  terrorist 
threat;  and  as  long  as  we  stay  within  our  constitutional  bounds, 
and  I  think  this  bill  does,  I  think  that  is  what  our  job  is,  really. 

Mr.  Baku  of  Georgia.  Do  you  have  any  concern,  as  you  look 
through  some  of  the — and  there  were  three  that  I  have  before  me 
here  and  three  different  bills’  definition  of  terrorist  or  terrorism, 
actually,  I  think.  Do  you  have  any  problem  with  what  seem  to  be, 
I  think,  fairly  broad  definitions?  Are  those  necessary?  Do  you  have 
any  problems  with  the  definitions  that  we  see  in  all  three  of  the 
bills,  896,  1635,  and  1710? 

Mr.  William  Bark.  I  personally  do  not  have  difficulty  with  these 
definitions  because  these  are  the  definitions  used  throughout  the 
law,  and  I  think  it  would  create  greater  mischief  to  define  it  dif¬ 
ferently  here  than  we  have  in  a  number  of  other  contexts  in  the 
law.  The  one  that  you  specifically  pointed  to  which~is  that  on  page 
50 — that  mentions  the  State  law  violation  in  addition  to  Federal 
law  violation. 

Terrorism  is  a  very  difficult  thing  to  define  and  any  definition  is 
going  to  have  some  give  in  it;  and  it  is  conceivable  that  someone 
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would  take  an  act  that  was  violative  of  State  law  that  we  would 
not  ordinarily  think  of  as  terrorism,  or  feel  is  the  kind  of  offense 
that  should  Be  treated  as  the  local  level  and  be  able  to  fit  it  into 
this  definition  in  a  veiw  agwessive  stretch  of  the  law.  I  think  there 
is  that  possibility  under  that  definition.  However,  I  haven’t  seen 
that  done. 

I  think  we  have  had  these  definitions  out  there  for  a  while  and 
I  think  that,  absent  one  that  is  too  confining,  this  is  an  adequate 
definition.  In  other  words,  I  am  not — I  would  have  to  see  some  lan¬ 
guage  of  an  alternative,  but  my  concern  would  be  that  it  would  be 
too  restrictive  also. 

Mr.  Barr  of  Georgia.  OK.  Thank  you.  I  appreciate  the  chair¬ 
man’s  indulgence  for  some  additional  time. 

Mr.  Hyde.  Well,  I  thank  the  gentleman  very  much  for  his  con¬ 
tribution. 

Gentlemen,  before  we  release  you,  I  might — I  would  like  to  ask 
one  question  collectively  to  both  of  you. 

Critics  of  this  bill  nave  argued  that  membership  in  a  presi- 
dentially  designated  terrorist  organization  should  not  be  a  ground 
for  excluding  anyone  from  the  United  States.  Do  you  see  any  con¬ 
stitutional  infirmity  in  the  policy  decision  to  exclude  from  entry 
into  the  United  States  any  fo^eigi  national  who  is  a  known  mem¬ 
ber  of  a  known  and  designated  terrorist  organization?  Membership 
alone? 

Mr.  SoFAER.  No.  I  see  no - 

Mr.  Hyde.  You  see  no - 

Mr.  SoFAER.  Absolutely  not. 

Mr.  Hyde.  How  about  you.  General  Barr? 

Mr.  WiLLL\M  Barr.  I  think  it  depends  upon  the  alien’s  prior  con¬ 
tacts  and  relationship  with  the  United  States.  You  know,  on  one 
extreme,  there  is  clearly — I  think  there  would  be  a  problem  if  you 
haye  a  permanent  resident  alien  who  goes  oyer  to  visit  his  grand¬ 
ma  in  another  country,  tries  to  come  back  in,  and  is  excluded.  I 
think  that  would  raise  a  constitutional  question. 

On  the  other  hand,  somebody  who  has  no  nexus  with  the  United 
States,  tries  to  come  in,  I  don’t  think  there  would  be  a  constitu¬ 
tional  issue  raised. 

Mr.  SOFAER.  I  thought  it  was  the  latter  group  that  you  were 
speaking  of. 

Mr.  Hyde.  So  did  I. 

Well,  thanks,  both  of  you,  for  outstanding  contribution.  As  al¬ 
ways,  you  have  been  most  generous  and  hmpfiil  with  your  time. 
Thanks  again. 

Mr.  Hyde.  We  have  one  more  panel  of  distinguished  witnesses, 
James  P.  Fleissner,  professor  at  Mercer  University  School  of  Law 
in  Macon,  GA;  Bruce  Fein,  Esq.,  former  Associate  Deputy  Attorney 
General;  and  Gregory  Nojeim,  Esq.,  who  is  legislative  counsel  for 
the  American  Civil  Liberties  Union. 

Bruce  Fein  is  a  legal  scholar  specializing  in  constitutional  issues. 
He  has  authored  approximately  1,000  articles  on  the  law  and  pub¬ 
lic  policy,  and  is  currently  a  weekly  columnist  for  the  Washington 
Times.  He  is  a  syndicated  columnist  for  the  Legal  Times,  and  a  fre¬ 
quent  guest  columnist  for  USA  Today.  He  has  written  on  the  con¬ 
stitutions  of  over  10  foreign  nations  and  has  testified  before  many 
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different  committees  of  Congress;  and  I  remember  Mr.  Fein  very 
well  from  his  service  on  the  Iran-contra  investigating  committee. 

So  welcome,  Bruce  Fein. 

STATEMENT  OF  BRUCE  FEIN,  FORMER  ASSOCIATE  DEPUTY 
ATTORNEY  GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Fein.  Thank  you,  Mr.  Chairman.  I  was  asked  to  address  pri¬ 
marily  the  due  process  concerns  that  are  raised  by  the  provisions 
in  H.R.  1710  relating  to  the  deportation  of  aliens.  And  that  is,  I 
think,  bifurcated  in  part  in  the  provisions  that  distinguish  between 
who  are  permanent  resident  aliens  and  those  who  are  just  in  the 
country,  but  have  not  been  ^ven  permanent  resident  status. 

Generally  speaking,  I  think  the  provisions  are  beyond  constitu¬ 
tional  reproach.  There  are  a  couple  of  exceptions  that  I  would  like 
to  make. 

The  Supreme  Court  has  held  for  over  50  years  that  almost  no¬ 
where  in  the  law  is  there  more  discretion  within  the  executive  and 
the  legislative  branches  than  over  the  issues  of  deportation  and  ex¬ 
clusion  of  aliens.  When  the  Supreme  Court  wrote  those  words,  we 
were  in  the  midst  of  a  very  cold  war  that  was  verpng  on  hot  war. 
Indeed,  there  was  a  hot  war  at  the  time,  namely  in  Korea.  And  of 
course  the  Communist  threat  there,  which  was  the  specific  issue 
addressed  by  the  Supreme  Court,  was  exceptionally  acute,  I  think, 
and  well  recognized. 

We  had  recently  overcome  the  Berlin  blockade,  their  coup  at¬ 
tempts  and  coup  successes  in  Czechoslovakia.  This  was  at  the  time 
of  the  Rosenberg  trial,  the  Alger  Hiss  trial,  Klaus  Fuchs.  There  was 
clearly  a  background  of  congressional  and  political  recognition, 
something  which  the  Supreme  Court  took  judicial  notice  of,  of  a 
very  severe  problem  with  aliens  in  the  country  attempting  to  sub¬ 
vert  our  form  of  government. 

Now,  one  thing  that  differentiates  this  bill  from  those  declara¬ 
tions  of  the  Supreme  Court  is  the  absence,  at  least  at  present,  in 
H.R.  1710  that  make  findings  that  would  be  pertinent  to  the  dan¬ 
ger  created  to  U.S.  citizens,  to  the  national  security  of  the  United 
States  by  the  threat  of  terrorism  committed  by  aliens. 

Just  as  an  outside  observer,  there  seems  not  to  be  a  self-evident 
conclusion  that  the  nature  of  the  problem  was  on  a  par  with  the 
Communist  threat  many  years  ago.  The  FBI  has  reported  over  the 
last  11  years  that  there  has  been  one  incident  of  international  ter¬ 
rorism  in  the  United  States.  That  is  not  a  large  number. 

There  may  be  the  kinds  of  cases  that  Attorney  General  Ban-  re¬ 
ferred  to  where  he  felt  there  was  a  clear  and  present  danger  of  a 
terrorist  act  that  he  felt  was  handicapping  him  in  dealing  with  it. 
But  those  certainly  aren’t  on  the  record  at  present  and  aren’t  made 
part  of  the  findings  of  the  bill. 

The  reason  why  I  raise  this  at  least  apparent  discrepancy  being 
the  danger  of  the  Communists  that  led  to  the  Supreme  Court  deci¬ 
sions  on  deportation  many  years  ago  and  the  alien  problem  in  the 
United  States  is  because  it  may  well  be  constitutionally  different 
when  the  Supreme  Court  adefresses  the  current  proolem  with 
aliens,  suggesting  that  maybe  the  language  in  those  old  cases  was 
written  too  broadly.  That  is  the  one  caveat  I  have  about  my  general 
statement  concerning  the  authority  that  is  given  to  the  United 
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Mr.  McCollum.  I  don’t  doubt  that  for  a  minute. 

I  want  to  ask  Attorney  General  Barr  if  he  would  proceed.  And 
if  you  could,  because  of  the  time  constraints,  summarize,  it  would 
be  appreciated.  Thank  you.  Mr.  Barr. 

STATEMENT  OF  WILLIAM  P.  BARR,  FORMER  ATTORNEY 
GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  William  Barr.  Yes,  good  morning,  Mr.  Chairman,  Chairman 
Hyde,  and  distinguished  members  of  the  committee.  It’s  an  honor 
for  me  to  have  been  nvited  here  to  testify  about  this  critical  topic 
of  terrorism  and  whether  there  are  steps  we  can  take,  or  should  be 
taking,  to  meet  it.  And  it’s  a  topic  that  should  enjoy  wide  biparti¬ 
san  support,  in  my  view. 

I’d  like  to  commend  Attorney  General  Reno  and  her  team  and  Di¬ 
rector  Freeh  and  the  FBI  for  the  exceptional  job  that  they’re  doing 
in  responding  to  the  Oklahoma  City  bombing.  And  I  was  delighted 
to  open  the  paper  this  morning  and  see  that  that  investigation  is 
being  overseen  by  Larry  Potts  and  that  he  was  just  honored  by 
being  named  the  second  in  command  at  the  Bureau.  There’s  no 
finer  person  or  agent  in  the  FBI  than  Larry  Potts,  and  I  applaud 
Attorney  General  Reno  and  Director  Freeh  for  making  that  excel¬ 
lent  appointment. 

I  agree  with  the  prior  panel  that  we  are  going  to  face  a  continu¬ 
ing,  and  perhaps  heightened,  threat  of  terrorism  both  from  foreign 
and  domestic  groups.  I  think  we  have  to  be  careful  not  to  exagger¬ 
ate  the  threat.  It’s  unlikely  that  we’re  going  to  undergo,  as  far  as 
I  can  see,  a  sudden  wave  of  large-scale  terrorist  attacks,  but  there 
are  clearly  a  number  of  factors  that  have  coalesced  that  I  do  think 
presage  a  persistent  danger  in  this  area,  running  the  gamut  from 
isolated  fanatics  with  crude  pipe  bombs  to  well  organized  groups 
that  are  capable  of  carrying  out  catastrophic  attacks. 

There’s  no  doubt  that  American  law  enforcement  has  very  sub¬ 
stantial  capabilities  and  resources  to  deal  with  terrorism  today. 
However,  in  my  view,  these  existing  resources  and,  to  som.e  extent, 
authorities  are  not  ftilly  adequate.  I  don’t  see  the  need  for  any 
sweeping  changes,  but  I  do  think  that  there  are  some  additional 
reasonable  and  measured  steps  that  can  be  taken  that  will  enhance 
our  capability  to  deal  with  terrorism.  We,  obviously,  c?*n’t  promise 
ultimately  absolute  security,  but  we  can  increase  the  FBI’s  ability 
to  detect  and  interdict  terrorist  activity.  And  to  some  extent,  that 
does  have  a  deterrent  effect.  1  know  there  are  some  that  sneer  and 
say,  well,  you  can’t  deter  terrorists.  I  don’t  think  that’s  entirely 
true. 

I  know,  based  on  my  own  experience  at  the  Department,  there 
are  groups  overseas  today  who  up  until  now  have  determined  that 
they  will  not  attempt  to  carry  out  terrorist  activities  in  the  United 
States  because  of  their  perception  of  the  FBI’s  vigorous  and  effec¬ 
tive  antiterrorist  program.  And  so  I  think  it’s  critical  that  we  keep 
our  guard  up  as  best  we  can  and  constantly  reassess  whether 
there’s  more  we  can  be  doing  consistent  with  our  constitutional 
principles  and  free  traditions. 

Before  I  get  into  some  specifics.  I’d  like  to  make  just  a  few 
overarching  points.  The  first  is  there  seems  to  be  this  image,  at 
least  in  some  of  the  media,  suggesting  that  there’s  been  a  rush  to 
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judgment  and  overheated  reaction  to  a  specific  event  and  that  weVe 
about  to  adopt  sweeping  changes  relating  to  the  investigations  of 
domestic  groups.  Thafs  not  accurate,  in  my  view. 

I  think  some  of  the  more  substantial  changes  relate  to  inter¬ 
national  terrorism  and  were  proposed  prior  to  Oklahoma  City.  I 
think  most  of  the  proposals  on  the  domestic  front — and  Til  get  into 
specifics  in  a  moment — are  modest  steps,  largely  involving  re¬ 
sources,  or  filling  obvious  gaps  in  the  law.  For  exampje,  the  fact 
that  there  might  be  jurisdiction  over  a  bomb  threat  ii  it  comes  in 
the  mail  or  on  the  wire,  but  not  otherwise  or  covering  certain  em¬ 
ployees  and  not  others,  or  taking  perfectly  constitutional  and  law¬ 
ful  techniques  that  are  authorized  widely  and  applying  them  to  cer¬ 
tain  other  areas  where  they  can  be  equally  productive. 

Also,  I  don't  think  there^s  a  rush  to  judgment  here.  I  think  a  lot 
of  what  is  being  talked  about  has  been  on  the  table  for  quite  a 
while  and  reflects  the  collective  experience  and  judgment  of  both 
Republican  and  Democratic  administrations  at  the  Department  of 
Justice  that  have  had  to  deal  with  these  problems. 

The  second  overarching  point  is  that  none  of  these  changes,  even 
those  to  the  scope  of  authority,  in  my  view,  involve  the  erosion  of 
constitutional  liberties.  I  think  that  the  core  safeguards  remain 
sacrosanct  under  these  proposals,  and  only  where  there’s  probable 
cause  of  criminal  activity  can  the  Government  intrude  into  the  zone 
of  privacy  that’s  protected  under  the  fourth  amendment. 

A  third  overarching  point  I  want  to  make  is  that  this  is  some¬ 
times  presented  as  balancing  constitutional  rights  on  the  one  hand 
with  sort  of  physical  security  interests  on  the  other.  I  don’t  think 
that’s  the  case.  I  think  there  are  constitutional  interests  on  both 
sides,  because  I  think  terrorism,  violence,  and  the  fear  that  it 
spawns  will  also  affect  our  constitutional  liberties.  If  a  local  law  en¬ 
forcement  officer  is  intimidated  from  going  to  investigate  a  group 
that  is  advocating  violence  and  practicing  bombing,  and  so  forth, 
because  he’s  intimidated,  that’s  a  diminution  of  our  constitutional 
liberties.  And  if  the  minorities  in  a  particular  community  are  in¬ 
timidated,  told  that  when  we  take  over,  you’re  going  to  be  the  first 
to  go,  and  they  start  doubting  the  ability  and  the  will  of  govern¬ 
ment  to  come  in  there  and  deal  with  organized  armed  groups  that 
may  be  trying  to  intimidate  people  like  that,  again  through  vio¬ 
lence,  that’s  a  diminution  in  liberty  as  well. 

The  last  overarching  point  I  want  to  make  is  that,  to  the  extent 
delicate  judgments  are  required — and  make  no  mistake  about  it, 
judgments  are  required  in  this  area,  I  have  worked  very  closely 
with  the  FBI  and  the  personnel  at  the  Department  of  Justice,  and 
I  have  the  utmost  confidence  that  law  enforcement  agencies  today 
will  carry  out  these  responsibilities  with  integrity  and  with  sen¬ 
sitivity  for  constitutional  liberties,  I  think  the  leadership  and  the 
rank  and  file  are  men  and  women  who  are  deeply  dedicated  and 
committed  to  our  Constitution  and  to  protecting  and  serving  the 
citizens  of  this  country,  and  they  have  no  desire,  as  the  previous 
panel  said,  to  harass  or  to  intrude  into  the  private  affairs  of  law- 
abiding  and  nonviolent  political  groups. 

I  think,  in  fact,  that  the  wiretap  experience,  the  statistics  on  the 
wiretap,  and  also  the  self-restraint  exercised  by  the  Bureau  under 
the  Attorney  General’s  guidelines  show  that  that  as  an  institution, 
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the  Bureau  and  the  other  law  enforcement  agencies  can  be  trusted. 
Does  that  mean  we  don’t  need  safeguards  at  all?  No,  we  do  need 
safeguards,  but  what  it  does  mean,  I  think,  is  that  the  palpable 
threat  today  is  not  the  threat  of  a  renegade  FBI;  the  real  threat 
today,  in  my  view,  is  the  emergence  of  violent  groups  that  think 
they  can  operate  outside  the  law  and  believe  that  the  Government 
has  no  legitimacy. 

Now  let  me  turn  very  briefly  to  addressing  some  specific  issues. 
Prior  to  Oklahoma  City,  the  administration  proposed  the 
antiterrorism  legislation.  Some  of  their  proposals  were  drawn  from 
legislation  that  we  introduced  in  the  Bush  administration.  Some  of 
them  are  embodied  in  Senator  Dole  and  Hatch’s  bill,  and  I  believe 
that  some  of  them  are  under  consideration  in  the  bill  that  Chair¬ 
man  Hyde  discussed.  Most  of  these  measures,  the  pre-Oklahoma 
City  measures,  deal  with  international  terrorism,  and  I  believe  that 
they’re  important;  they  should  be  adopted.  We  clearly  need  a  broad 
basis,  a  comprehensive  basis  for  dealing  and  establishing  Federal 
jurisdiction  for  international  terrorism,  and  we  do  have  to  include 
terrorism  offenses  as  a  RICO  and  a  money-laundering  predicate. 

The  provision  that  has  drawn  the  most  fire  is  the  special  court 
for  removing  alien  terrorists.  And  I  think,  as  the  administration 
rightly  points  out,  that  is  there  to  deal  with  the  Hobson’s  choice 
where  we  have  clear  evidence  that  a  particular  alien  in  the  country 
is  a  dangefous  terrorist  and,  yet,  we  are  relying  on  information 
that  we  cannot  disclose  without  creating  equal  danger  to  the  Amer¬ 
ican  people  and  disclosing'  sources  that  we  may  need  to  continue  to 
monitor  these  terrorist  CToups.  And  this,  I  think,  is  a  very  balanced 
and  reasonable  way  of  dealing  with  that  Hobson’s  choice. 

Now  since  Oklahoma,  there’s  been  some  additional  proposals  put 
on  the  table.  I’ve  seen  the  administration’s  factsheet.  I  have  not 
had  a  chance  to  review  their  language.  I’ve  seen  some  of  these  pro¬ 
visions  in  Senator  Dole’s  and  Hatch’s  bill.  And  I  think,  by  and 
large,  as  a  concept,  these  are  sound  and  much  needed.  Now  some 
of  them  do  just  deal  with  resources  and  organizational  issues,  and 
I’d  like  to  just  discuss  those  briefly. 

A  thousand  new  agents,  I  think  this  is  critical.  I  believe  the  FBI 
has  been  grossly  shortchanged  in  terms  of  resources,  and  I  think 
we  should  well  to  just  review  what’s  going  on  here.  I  know  while 
I  was  at  the  Department  of  Justice  we  constantly  fought  for  addi¬ 
tional  resources,  and  we  were  able  to  get  some  additional  resources 
for  the  Department  of  Justice  out  of  the  appropriations  process,  no¬ 
where  what  we  thought  we  needed,  but  still  at  least  some  in¬ 
creases. 

I  think  for  the  first  2  years  of  this  administration  there  were  cut¬ 
backs  in  the  FBI,  and,  in  fact,  last  Congress  it  was  a  bipartisan 
group  of  Congressmen  and  Senators  that  intervened  to  increase  the 
numner  of  agents  and  resources  going  to  the  FBI  over  the  objec¬ 
tions  of  the  administration.  And  up  until  the  bombing  in  Oklahoma 
City,  the  FBI  was  slated  this  year  for  cutbacks,  not  increases,  and 
then  after  the  bombing  we  now  have  a  proposal  for  a  thousand  new 
agents. 

I  say  this  only  for  this  purpose:  I  think  it's  time  to  have  a  sus¬ 
tained  commitment  to  giving  the  FBI  the  resources  they  need  to  o'o 
their  job  and  not  just  react  to  specific  circumstances.  And  if  you 
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look  over  the  past  10  years,  you  will  see  the  kinds  of  statutes  and 
all  the  legal  obligations  of  the  FBI  have  skyrocketed,  and  their 
agent  force  has  stayed  relatively  level.  And  it’s  time  to  take  a  seri¬ 
ous  look  at  the  resources  and  the  expectations  that  we  have  for  the 
FBI.  I  think  we  do  need  these  1,000  agents  at  a  minimum. 

The  Center,  I  think  there’s  a  dire  need  to  coordinate 
counterterrorism  activities  and  to  fuse  intelligence,  but  I  think  my 
concern  with  the  Center  is  it’s  dancing  around  two  important  is¬ 
sues.  It’s  not  really  coming  to  grips  with  two  issues. 

The  first  issue  is  someone  clearly  has  to  be  in  charge.  They  have 
to  be  in  charge  of  the  overall  counterantiterrorist  program,  and 
someone  clearly  has  to  be  in  charge  of  the  investigations.  And  prob¬ 
lems  happen,  and  to  the  extent  there  are  mistakes  made,  it’s  usu¬ 
ally  because  no  one’s  in  charge.  And,  in  my  view,  the  Attorney  Gen¬ 
eral  and  the  FBI  have  to  be  given  a  clear  mandate  to  coordinate 
the  overall  pro^am  and  to  run  specific  investigations,  and  that  has 
to  be  a  clear  directive.  When  I  hear  talk  about  someone’s  going  to 
be  at  the  head  of  the  table  and  there’s  going  to  be  a  partnersnip, 
and  so  forth,  that  is  bureaucratic  talk  for  a  bureaucratic  nightmare 
and  a  lack  of  coordination,  in  my  view. 

The  second  issue  it  dances  around  is  whether  you  really  do  need 
a  separate  domestic  and  foreign  center.  I  think  that  there’s  a 
strong  case  to  be  made  that  you  need  one  Terrorist  Center, 
Counterterrorist  Center,  and  the  FBI  is  the  logical  agency  to  be  in 
that  position  because  it  is  the  only  agency  that  has  the  responsibil¬ 
ity  for  investigating  both  domestic  and  foreign.  It  has  the  crosswalk 
between  using  foreign  intelligence  and  domestic  intelligence  in  de¬ 
termining — and  it’s  very  sensitive  judgments  that  have  to  be  made 
here — when  it’s  appropriate  to  transfer  some  intelligence  from  one 
side  of  the  house  to  tne  other.  They’re  the  only  agency  in  govern¬ 
ment  that  can  do  that,  and  I’d  be  interested  in  Director  Webster’s 
views  on  this  because  I  think  he’s  been  in  both  the  Bureau  and  the 
CIA  and  would  have  the  best  perspective,  but  I  think  it  deserves 
some  discussion. 

I  think  that  digital  telephoiiy  is  absolutely  critical.  I  now  work 
for  GTE,  and,  therefore,  obviously,  our  company  has  a  financial  in¬ 
terest  in  this,  but  these  are  views  I  had  when  I  was  still  Attorney 
General  and  I  didn’t  know  the  election  results.  And  that  is,  we 
really  have  to  deal  with  the  issue  of  digital  telephony,  make  the  in¬ 
vestment  for  the  FBI. 

And  I  think  enciwption  is  absolutely  critical  as  well.  My  views  on 
that  were  clear  befare  I  left  office,  and  I’m  glad  to  hear  the  respon¬ 
siveness  to  Director  Freeh’s  views  on  the  encryption  problem.  We 
have  to  come  to  grips  with  it. 

This  raises  an  issue  that  is  not  being  addressed  in  the  legislation 
that  I  think  this  committee  should  look  at,  and  that’s  something 
that  you  raised,  CouCTesswoman  Lofgren,  and  that  is  the  whole 
issue  of  technology.  There’s  a  lot  to  be  gained  here.  There  are  a  lot 
of  things,  advantages,  that  technology  can  now  bring  us,  biometric 
measurements,  enhancing  our  ability  to  trace  forensic — to  handle 
forensic  evidence,  and  so  forth,  bomb-sniffing  devices,  screening  of 
luggage  on  aircraft.  There’s  no  coordination  of  this  law  enforcement 
technology  in  the  executive  branch  of  government,  and  there’s  du¬ 
plication  going  on.  There’s  turf  fighting  going  on.  There’s  no  overall 
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strata^,  and  there  are  no  resources  really  being  committed  to  it 
that  should  be.  And,  in  my  view,  this  committee  could  really  ad¬ 
vance  the  ball  by  encouraging  a  process  whereby  the  FBI,  or  par¬ 
ticularly  the  Attorney  Generm,  would  be  able  to  convene  a  council 
to  ensure  that  this  is  being  adequately  handled. 

There's  talk  in  the  administration’s  proposal  of  a  Presidential  de¬ 
cision  directive  from  the  National  Security  Council.  It’s  very  vague 
as  to  what  it's  going  to  do.  I  would  encourage  this  committee  to 
look  very  carefully  at  any  FDD  that  comes  out  on  terrorism,  both 
domestic  and  foreign  terrorism.  I  was  blessed  to  be  able  to  deal 
with  Brent  Scowcroft  and  Bob  Gates,  who  reco^ized  really  the 
paramount  role  of  the  Justice  Department  when  it  came  to  inves¬ 
tigating  these  things,  but  I  think  if  my  experience  in  government 
is  any  indication,  when  you  throw  this  process  into  the  NSC,  you’ll 
start  getting  the  State  Department,  the  CIA,  the  NSC  staff,  the 
Treasury  Department.  Everyone  wants  a  piece  of  the  action,  and 
you  may  end  up  with  a  situation  where,  again,  you  don’t  have  any¬ 
one  in  charge. 

And,  remember,  when  there’s  an  incident  overseas,  the  FBI  is 
the  investigative  agency.  They  may  not  be  the  responding  team, 
but  they  do  investigate  the  incident  and  thev  are  botn  the  respond¬ 
ing  team  and  the  investigator  in  the  United  States,  and  they  have 
to  play  a  central  role.  Arid  I  have  had  experience  with  the  State 
Department  and  other  agencies  coming  in  and  trying  to  crowd  it 
out,  and  usually  those  situations  have  ended  up  to  no  good. 

On  the  new  authority,  let  me  just  say  there  are  proposals  for  new 
authority.  I  believe  you  do  have  to  expand  the  list  of  crimes  that 
you  can  use  electronic  surveillance  for.  We’re  not  talking  about 
changing  constitutional  standards.  Probable  cause — probable 
cause — tnat  a  felony  is  being  committed,  that  is  the  constitutional 
standard.  We're  adhering  to  that,  but  I  do  think  that  we  constantly 
have  to  look  at  what  kinds  of  crimes  should  warrant,  not  as  a  con¬ 
stitutional  or  legal  sense,  but  really  as  a  prudential  matter,  using 
this  technique.  And  I  do  think  we  have  to  expand  the  list,  and  I 
think  that’s  in  the  Republican  version  in  the  Senate  and  I  think 
the  administration’s  version  as  well. 

There's  something  called  roving  wiretaps.  It  sounds  very  sinister. 
It's  actually  very  sensible  and  necessary.  In  the  old  days  a  wiretap 
was  targeted  at  a  phone,  a  specific  phone,  and  what  this  says  is 
you  really  have  to  target  the  wiretap  at  a  person  because  a  person 
now  uses  a  lot  of  different  phones,  including  CTOups  that  use  seria¬ 
tim  wireless  phones.  And  tnat  makes  a  lot  of  sense,  even  constitu¬ 
tionally,  because  the  right  of  privacy  is  the  individual’s  right  of  pri¬ 
vacy;  it’s  not  an  inanimate  object’s  right  of  privacy.  So  I  think  it’s 
a  very  sensible  approach  and  should  not  cause  alarm. 

Posse  comitatus,  I  think  it’s  an  interesting  question  that  you 
raise,  Congressman  Schiff,  as  to  whether  we  really  need  the  lan¬ 
guage  and  whether  there’s  ample  authority  now.  My  suspicion  is 
that  the  Defense  Department  will  insist  on  some  clarification,  that 
they  will  be  very  conservative  and  defensive  in  this  area,  and, 
therefore,  you  have  to  make  it  clear  to  the  military  that  they  can 
do  certain  things  before  they  will  do  it. 

Finally,  let  me  just  say  something  on  the  Attorney  General’s 
guidelines.  I  think  these  guidelines  have  sensed  us  well.  They  pro- 
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vide  standards  and  safeguards  for  domestic  investigations.  I  don’t 
think  the  case  has  been  made  for  any  substantial  change  to  these 
guidelines,  and  I  don’t  think  anyone  has  proposed  it,  I  think  there 
are  areas  where  subjective  iudgments  have  to  be  made.  There  are 
inherently  some  CTay  lines  there,  and  I  think  it’s  important  that  we 
back  the  FBI  and  make  our  backing  clear  to  the  agents  in  the  field, 
that  we  now  expect  them  to  do  certain  things,  and  that  goes  for 
backing  from  the  Justice  Department  as  well.  I  think  it  can  be 
more  broadly  interpreted,  but  we  must  back  those  agents. 

As  far  as  the  core  requirement,  the  core  requirement  is  in  those 
guidelines  that  you  need  to  have  criminal  predication,  a  reasonable 
indication  of  criminal  activity,  to  conduct  a  full-blown  investigation. 
No  suggestion  of  a  change  there.  I  don’t  think  one  is  warranted. 

Where  you  start  getting  into  some  gray  zones — and  I  know 
George  Terwilliger  has  some  thoughts  on  this — it’s  in  the  prelimi¬ 
nary  inquiry  area,  and  there  I  think  we  may  not  need  any  changes, 
but,  on  the  other  hand,  there  are  very  tight  time  tables.  There’s 
some  cumbersome  procedures.  There  are  things  built  into  the 
guidelines  which  sort  of  could  trigger  some  premature  terminations 
of  preliminary  inquiries.  And  I  think  that  there  may  be  some  need 
for  some  changes  on  the  margin,  but  I  think  that  these  can  be 
worked  out  by  the  Department  and  the  FBI,  but  I  would  encourage 
this  committee  to  review  those  very  carefully, 

I  just  want  to  make  one  final  point  in  closing,  and  that  is,  more 
than  anything  else  we  can  do  with  terrorism  in  this  country  and, 
more  important  than  anything  in  this  le^slation,  is  that  we  can  all 
maintain  the  clarity  of  a  fundamental  principle,  a  fundamental  line 
that  we  have  in  our  society,  and  that  line  is  where  dissent  crosses 
over  to  the  use  of  violence.  We  cannot  countenance — we  cannot 
countenance — any  blurring  of  that  line. 

One  of  the  reasons  Martin  Luther  King  is  a  genuine  hero  in  this 
countiy,  and  there  are  many,  but  one  of  them  is  because  he  dedi¬ 
cated  nis  life  to  the  proposition  that,  no  matter  what  the  cause, 
there’s  never  a  justification  to  have  a  recourse  to  violence.  It’s  be¬ 
yond  the  pale. 

And  that’s  why  it’s  OK  to  have  robust  political  debate  in  this 
country.  That’s  why  we  don’t  have  to  worry  so  much  about  the 
robustness  of  our  debate,  because  there  is  that  ground  rule  that  we 
don’t  cross  that  line.  And  we  can’t  permit  the  fuzzing  of  that  line, 
and  we  can’t  permit  people  to  fly  air  cover  for  people  who  try  to 
fuzz  up  that  line.  And  when  people  take  the  position  that  they’re 
in  an  armed  hostility  with  the  Federal  Government,  that  crosses 
the  line,  and  we  can’t  allow  this  notion  that  violence  is  OK  when 
it’s  couched  as  self-defense  against  the  Government.  When  law  en¬ 
forcement  agents  execute  arrests,  when  they  serve  warrants,  when 
they  conduct  searches  pursuant  to  judicial  warrant,  it  is  the  duty 
of  a  citizen  to  peaceably  submit  to  that  law  officer  and  raise  any 
legal  claims  they  have  later  in  a  court  of  law,  and  there’s  no  right 
to  shoot  at  a  Federal  law  enforcement  officer  or  any  police  officer. 

And  the  effort  to  demonize  law  enforcement,  to  equate  them  to 
storm  troopers,  and  to  suggest  that  they  do  not  act  for  leptimate 
goveminent  is  very  pernicious  because  it  blurs  that  line  oi  no  vio¬ 
lence  in  our  political  process.  So  I  categorically  reject  it,  and  I 
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think  that  every  official  should  categorically  reject  it,  and  that’s  the 
best  thing  we  can  do  to  combat  terrorism  in  our  society. 

Thank  you. 

Mr.  McCollum.  Thank  you,  Mr.  Barr. 

Judge  Webster. 

STATEMENT  OF  WUXIAM  H.  WEBSTER,  FORMER  DIRECTOR, 

FEDERAL  BUREAU  OF  INVESTIGATION,  AND  FORMER  DIREC¬ 
TOR,  CENTRAL  INTELLIGENCE  AGENCY 

Mr.  Webster.  Thank  you  very  much,  Mr.  Chairman. 

Am  I  on  here  [referring  to  the  microphone]? 

Mr.  McCollum.  You  weren’t.  I’m  not  sure  if  you  are  now  or  not. 
Now  you’re  on. 

Mr.  Webster.  Now  I’m  on.  Thank  you. 

I  appreciate  very  much  the  opportunity  to  appear  before  this 
committee  to  talk  about  domestic  terrorism.  I  have  filed  with  the 
committee  as  my  formal  statement  an  article  that  I  wrote  last  week 
which  was  widely  distributed  through  the  Los  Angeles  Times  syn¬ 
dicate,  and  it  represents  both  my  perspectives  on  events  which  oc¬ 
curred  during  my  almost  14  consecutive  years  as  Director  of  the 
FBI  and  then  Director  of  Central  Intelligence,  and  my  views  on  im¬ 
proving  our  capabilities  while  preserving  the  ordered  liberty  that 
has  been  the  hallmark  of  our  Republic.  And  I’ll  briefly  summarize 
those  here. 

But  as  a  Lincoln  buff,  I  can’t  help  but  recall  that  130  years  ago, 
at  almost  this  time,  the  President  of  the  United  States  was  assas¬ 
sinated  and  a  number  of  his  Cabinet  officers  were  targeted  for  as¬ 
sassination  or  kidnapping.  I  made  a  study  of  the  investigation  that 
followed  and  contrasted  it,  which  I  will  not  subject  you  to  this 
morning,  to  the  methodology  that  is  now  used  under  the  Presi¬ 
dential  assassination  statute  which  you  gave  us  some  years  ago 
and  which  was  used  at  the  time  that  President  Reagan  was  shot. 

Over  2,000  people  were  arrested,  Mr.  Chairman,  all  of  the  cast 
of  “My  American  Cousin.’’  In  fact,  the  writ  of  habeas  corpus  has 
been  suspended  during  that  time.  At  that  time  they  did  not  have 
fingerprints;  they  did  not  have  electronic  surveillance;  they  did  not 
have  a  modem  forensic  laboratory,  no  DNA.  Many  of  the  modem 
tools  that  we  use  as  professionals  have  kept  apace  of  what  the  Su¬ 
preme  Court  calls  emerging  standards  of  decency  or  increasing  re¬ 
quirements  for  the  protection  of  individual  liberties,  and  I  think  it 
should  continue  in  that  path. 

'Terrorism  takes  many  forms  and  it  changes  its  methods,  and  we 
should  keep  that  in  mind  as  well.  'The  methods  that  you  authorize 
our  law  enforcement  agencies  to  use  have  a  good  deal  to  do  with 
how  effective  they  can  be  in  dealing  with  a  problem  and  maintain¬ 
ing  the  confidence  of  the  American  people  that  they  are,  in  fact, 
able  to  protect  them  and  at  the  same  time  respect  their  constitu¬ 
tional  freedoms. 

Returning  now  to  the  state  of  terrorism,  I  think,  Mr.  Chairman, 
our  citizens  now  understand,  by  watching  the  media  and  reading 
the  press,  how  much  damage  can  be  done  by  a  few  violent  people 
determined  to  make  a  political  statement.  Effective  law  enforce¬ 
ment  has  kept  the  number  of  terrorist  events  low  oyer  the  years. 
When  I  came  to  the  Bureau  in  1978,  we  were  experiencing  100  a 
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year  of  different  levels  of  intensity.  By  the  time  I  left  in  1987,  we 
had  reduced  those  numbers  to  four  or  five.  Last  year,  I  understand, 
there  were  no  terrorist  incidents  in  this  country. 

Nevertheless,  we  have  seen  the  damage  and  the  injury  escalate 
sharply  in  New  York  City  and  in  Oklahoma  City,  and  we  have  to 
contend  with  that.  The  greatest  success  is  in  preventing  the  bomb 
from  going  off  in  the  first  place.  The  next  best  alternative  is  to  con¬ 
duct  swift,  effective  investigations  to  apprehend  terrorists  before 
they  can  repeat  their  crimes.  For  the  first,  we  require  the  best  in¬ 
telligence  we  can  have.  For  the  second,  we  need  to  facilitate  inves¬ 
tigations  through  new  and  improved  forensic  techniques  and  neat¬ 
er  access  to  information  that  will  help  investigators  develop  leads, 
identify  suspects,  and  support  criminal  prosecution,  as  well  as  a 
structure  to  coordinate  the  work  and  information  of  many  agencies. 

Time  is  crucial  in  dealing  with  ter  rorists.  Clearly,  there  must  be 
one  already -designated  lead  agency  with  clear  autnority  to  act,  co¬ 
ordinate,  and  direct  the  necessary  resources.  A  model  for  that  is  in 
the  Presidential  assassination  statute. 

We  do  have  a  good  record.  Our  Attorney  General  guidelines  can 
from  time  to  time  be  adjusted  and  have  that  fiexibility  without  leg¬ 
islative  change,  and  they  can  be  improved  to  meet  changing  cir¬ 
cumstances.  In  my  view,  this  does  not  require  legislation.  I  really 
doubt  that  legislation  with  respect  to  operations  is  wise  for  it  lacks 
that  flexibility. 

But  to  the  extent  that  current  laws  may  unreasonably  irnpede 
the  investigators,  or  if  new  legislation  is  required  to  protect  inves¬ 
tigative  te^niques  from  being  lost  through  technological  develop¬ 
ments,  I  favor  corrective  lemslation.  This  includes,  for  example,  the 
question  of  access  to  dimtal  telecommunications  and  the  hope  that 
you  will  help  the  FBI  smve  the  problem  of  dealing  with  crypto  com¬ 
munications.  I  think  the  answers  are  there.  They  require  coopera¬ 
tion  from  the  private  sector,  but  1  certainly  supported  the  legisla¬ 
tion  that  you  gave  us  last  year  to  require  that  the  telecommuni¬ 
cations  companies  provide  a  window  for  court-authorized  electronic 
surveillance,  even  when  it’s  on  dimtal  because  the  law  enforcement 
agencies  currently  do  not  have  the  current  technical  capability  to 
make  that  connection  without  the  window.  Nothing  changed  in 
terms  of  human  liberties.  The  same  requirements  for  probable 
cause  and  a  court  order  are  still  there,  but  it  was  a  reco^ition  that 
we  were  not  physically  or  technically  able  to  keep  up  with  some  of 
the  technoloCT  that  was  there  without  some  legislative  help,  and 
Pm  grateful  that  you  provided  it. 

I  urge  you  to  analyze  carefully  the  real  needs  of  law  enforcement 
and  to  support  them  fully.  Fd  also  urge  you  to  do  that  in  relation 
to  the  threat  as  we  know  it  and  not  engage  in  repressive  measures 
in  reaction  to  the  anger,  hurt,  and  anxiety  that  followed  in  the 
wake  of  Oklahoma  City.  That  is  the  ultimate  goal  of  the  terrorist: 
to  cause  the  Government  to  react  severely  and  undermine  popular 
confidence  in  the  Government,  and  it  must  not  happen  here. 

You  may  recall  the  words  of  Margaret  Chase  Smith  spoken  on 
the  floor  of  the  Senate  during  the  ofark  period  in  the  sixties  and 
the  early  seventies  when  she  said  that,  given  a  choice  between  re¬ 
pression  and  anarchy,  the  American  people  would  reluctantly 
choose  repression.  We  don’t  want  that  choice.  The  answer  is  to 
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equip  our  law  enforcement  agencies  with  the  ability  to  lawfully 
carry  out  their  responsibilities  and  protect  the  American  people. 
And  if  you  reinforce  the  tools,  I  can  guarantee  that  the  law  enforce¬ 
ment  community  vdll  do  the  work  that  the  American  people  expect 
of  thvem  in  the  way  that  the  Constitution  intends  and  requires. 
Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Webster  follows:] 

Prepared  Stateme:mt  of  William  H.  Webster,  Former  Director,  Federal 
Bureau  of  Investigation,  and  Former  Director,  Central  Intelligence  Agency 

I  appreciate  very  much  the  opportunity  to  appear  before  this  Subcommittee  to  dis¬ 
cuss  domestic  terrorism.  Due  to  my  own  time  constraints  I  .jcck  your  indulgence  to 
offer  in  lieu  of  a  formal  statement  a  reprint  of  an  article  that  I  wrote  last  week  and 
which  was  widely  distributed  through  Los  Angeles  Times  syndicate.  It  represents 
both  my  persj^ctives  on  events  which  occurred  during  my  almost  fourteen  years  as 
Dii'ector  of  the  FBI  and  then  Director  of  Central  Intdligence  and  my  views  on  im¬ 
proving  our  capabilities  while  preserving  the  Ordered  Liberty  that  has  been  the 
nallmark  of  our  republic. 

In  brief,  Mr.  Chairman,  our  citizens  now  understand  how  much  damage  can  be 
done  by  a  few  violent  people  deternruned  to  make  a  political  statement. 

En^ctive  law  enforcement  has  kept  the  numbers  of  terrorist  incidents  low,  but  we 
have  seen  the  damage  and  injury  escalate  sharply  in  New  York  and  Oklahoma  City. 
The  greatest  success  is  in  preventing  the  bomb  from  going  off  in  the  first  place.  The 
next  oest  alternative  is  to  conduct  swift,  effective  investigations  to  apprehend  terror¬ 
ists  before  they  can  r^at  their  crimes.  For  the  first,  we  require  the  best  intel¬ 
ligence  we  can  have.  For  the  second,  we  need  to  facilitate  investigations  through 
new  and  improved  forensic  techniques  and  greater  access  to  information  that  will 
help  investigators  develop  leads,  identify  suspects  and  support  criminal  prosecution, 
as  well  as  a  structure  to  coordinate  the  work  and  information  of  many  agencies. 

Time  is  crucial  in  dealing  with  terrorists.  Clearly,  there  must  be  one  already  des¬ 
ignated  lead  agency  with  clear  authority  to  act,  coordinate  and  direct  the  necessary 
resources. 

We  have  a  good  rtcord.  Our  Attorney  General  Guidelines  can  be  adjusted  and  im¬ 
proved  from  time  to  time  to  meet  changing  circumstances.  This  does  not  require  leg¬ 
islation.  I  doubt  that  legislation  with  respect  to  operations  is  wise,  but  to  the  extent 
that  current  laws  may  unreasonably  impede  the  investigators  or  if  new  legislation 
is  required  to  protect  investigative  techniques  from  being  lost  through  technological 
developments,  I  favor  corrective  legislation. 

I  urge  you  to  analyze  carefully  the  real  needs  of  law  enforcement  and  support 
them  fully.  I  would  also  urge  you  to  do  so  in  relation  to  the  threat  as  we  know  it 
and  not  engage  in  repressive  measures  in  reaction  to  the  anger,  hurt  and  anxiety 
that  followed  in  the  wake  of  Oklahoma  City.  That  is  the  ultimate  goal  of  the  terror¬ 
ist  and  it  must  not  happen  here. 

If  you  will  reinforce  tne  tools,  lav  enforcement  will  do  the  work  the  American  peo¬ 
ple  expect  in  the  way  the  Constitution  intends  and  requires. 
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WILLIAM  WEBSTER 


(The  Washington  Times,  April  28,  1995) 


Balancing  security  and  freedom 
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pome  m  Oklahoma  Cuy  speak  vd- 
umes  about  the  character  of  our  dt- 
izeni.  their  preference  for  order 
and  their  confidence  in  the  many 
agencies  working  swiftly  In  the 
aflermaih  of  the  explosion  —  the 
hnwsiigaton.  police,  firrfighicn, 
rescue  workers  and  those  render* 
ing  llr«-aid  and  mcdicai  care  to 
the  ii^ured. 

The  almost  total  absence 
panic,  the  calm  and  eflectjue  lead¬ 
ership  provided  by  the  prestdcnt. 
the  governor  and  the  mayor  should 
give  httie  satisfaction  or  enoour- 
agement  lo  those  wtw  might  oon* 
Icmplaie  smuUr  acts  of  viofenoc 
against  our  instthitiona  or  our  ati- 
aens 

Second,  the  speed  and  profas- 
sionalum  with  which  the  FBI  and 
other  bnr  cnforceromt  components 
have  advanced  the  investigation, 
from  bits  and  p^es  of  forensic 
evidence  to  the  identification  and 
apprehension  of  some  suspects  in 
(he  case,  reflect  the  firm  determi¬ 
nation  of  our  government  at  a!t  lev- 
els  to  Keep  pace  with  the  increasing 


lowed,  (lie  pendu¬ 
lum  has  sometimes 
swung  too  far  un  one 
Side  of  tlw  eguatmn 
or  the  fiiher.  yet 
ordered  liberty  lus 
been  central  to  mr 
society  as  wc  value  a 
■id  toour  evkvidual 
freedom  as  we  cher¬ 
ish  a.  Tlie  terrorta 
puts  (hat  prccmus 
balance,  so  careful¬ 
ly  consideied  ai  oia’ 
Con9jnidon.M  rwk 
There  are  very 
few  laws  that  directly  define  and 
prohibit  terrtinsl  arts.  Most  such 
acts  are  prosecuted  through  other 
laws  that  prohibit  certain  kinds  of 
specific  conduct.  Terrorism  ii 
most  generany  understood  to  be 
the  use  of  violence  to  obtain  polit¬ 
ical  ob|e«ives  through  fear  and 
Intimidation.  No  matter  how  n  is 
clothed  in  claims  of  worthy  pur¬ 
pose,  It  IS  always  criminal. 

Around  the  world,  the  pnncipal 
targets  of  intenuinnal  lerronsU 
continue  lo  be  US  citizens,  US 
facibties  and  U  S  property  localed 
abroad  Much  of  this  activiry  for 
many  yean  was  considered  to  be 
political  and  therefore  beyond  (he 
reach  of  Internationa]  insutuiions 
such  as  the  United  Nations  and 
Interpol  Largely  through  US. 
fflbns,  this  view  has  changed  and 
acts  of  criminal  violence  agamu 
irnocenl  Citizens  away  from  the 
acenc  of  the  conllici  are  now  con¬ 
demned  as  cnminal 
As  a  consequence,  Civilircd 
nations  are  now  murv  willing  in 
deny  sanctuary  and  In  pursue  and 


apprehend  fleeing  leiTonsis  with¬ 
in  their  boundaries  Intelligence 
agencies  new  cmprraie  more  read¬ 
ily  with  one  another  lo  deal  with 
this  oomman  threat  to  ordered  lib¬ 
erty  (One  of  the  B;-yet-un(old  .do¬ 
ries  is  how  so  many  nations  worked 
together  during  the  Gulf  war  to 
defeat  the  terrorist  teams  sent 
abroad  by  Saddam  Hussein,  and 
with  such  good  resiilts) 

In  this  country,  international  ler 
rnriam  lias  been  hejH  to  a  very  min¬ 
imum,  although  Ihi  re  have  ck-arty 
been  links  befween  k-rron.-J  groups 
abroad  and  sympaihizers  in  tlie 
United  Stales  The  Vmrld  TYade 
Center  explosion  is  'he  roost  recent 
example 

Siaiislically,  liowever.  the  num¬ 
bers  are  smalt  Distance  plays  a 
role,  as  does  the  obvious  advan¬ 
tage  to  tlie  terrortil  of  attacking 
Americans  in  parts  of  the  world 
wlwrre  there  IS  1^  protection  Like¬ 
wise,  the  investigative  caiiaciiy  of 
the  I'm  ha-s  been  a  iiwqor  deterrent 
lo  the  internal  wnal  lerrarisl 

Domestic  terrorism  —  our 
"home-grown'*  groups  —  have 
functioned  at  dificrcni  levels  of 
effectiveness  oi«r  the  years,  hut 
have  largely  been  brought  under 
control  In  1978,  when  I  hecame 
director  of  the  FDl.  we  were  expe¬ 
riencing  about  too  terrorist  mci- 
denls  per  year  from  a  wide  variety 
of  organizations  The  two  roost 
active  and  violent  groups  at  that 
time  were  the  lefl-wmg  AsaU  and 
the  right-wing  Justice  Conunandos 
for  Armenian  Genocide,  boih 
protesting  l\ifkuh  >iivofvement  in 
the  1915  slaughtci  of  Armenian 
nationals  Croatian  and  Serbian 
groups  were  carrying  on  tlinr 
homeland  feuds  Puerto  Rican 
independence  groups  were  also 
active  Remnants  of  the  activists 
of  the  IVtsOs  were  still  function 
ing  Militia  type  groups 
opposed  to  taxes,  govern¬ 
ment  interference  and 
oftoo  advocating 
white  supremacy 
were  attracting 


followers  willing  to  rests*  law 
enforcemenl  and  prepared  to  die  in 
defense  of  their  right  to  bear  arms 
against  ilie  authurir^  of  hated  gov¬ 
ernment 

By  I W7.  wlwn  I  left  the  nil,  the 
annual  number  of  domestic  terror¬ 
ist  incidents  had  shrunk  to  a  mere 
handful  During  tins  neriod.  and 
continuing  today,  the  FHl  had 
worked  lo  improve  its  response 
capabdiiy  with  local  strike  trams 
and  a  national  Hostage  Rescue 
Team  Of  equal  iiiiporiarKe.  Ibe 
MU  improved  iismielligeiiccca|M- 
bdily  in  urder  to  "get  tliere  before 
the  bomb  giwsoff" 

During  the  iVftOs  and  early 
1  V7(K.  tlie  Mil  came  under  intense 
cnlicisn)  for  its  infiltration  of  van- 
uu-s  orgamiaiions  of  dissent  and 
protest,  often  under  pressure  from 
government  onicials  to  "do  some¬ 
thing  about  It "  Out  of  this  permd 
came  a  series  of  congressional 
iiMiiiirK-s  and  reporis  that  rveoro- 
meiided  substantial  limilalions  op 
llie  KItr<  investigative  powers  in 
domestK  security  cases 

Attorney  general  guidelines 
Za  wi-re  promulgated  by  theil- 
/  \  Attorney  General  Uward 
Ia-vi,  prescribing  tlie  quant  um  of 
information  required  loopen  inves¬ 
tigations  on  suspect  groups,  to 
engage  m  siirvedtaiice  of  group 
members,  to  msmuate  mformanli 
into  the  group.s  and  otherwise 
employ  sensuivc  u-chmques  Sepa¬ 
rate  guidelines  were  issued  for 
investigating  .suspected  interna¬ 
tional  terrorist  activity  After 
almost  a  decade  of  expericrKC, 
these  guidelines  weie  liberalized 
miller  AHurixy  Gciwral  Wilham 
fu'iKh  .Smith 
In  llie 


main,  these  guidelines  have 
served  the  nation  well  A  balance 
Had  been  struck  to  protect  tmh 
society  and  iiMlividual  privacy 
interests  The  FBI  responded  by 
increasing  its  forensM:  skills  and 
counterterrorist  training  New 
laboratory  techniques,  belter 
tracking  records. computerization 
of  files  and  fingerprinii,  and  devel- 
OiHiieni  of  undercover  skills  ail 
conir  ibuied  lo  more  edcciive  han¬ 
dling  of  these  sensitive  invesngj- 
iKMi-s.  in  conformity  with  attorney 
general  guidelines  Plots  were 
uncovered  and  steps  taken  to  neu¬ 
tralize  them 

In  one  undercover  operation,  we 
used  a  special  agent  who  had  lost  an 
eye  as  a  paratrooper  in  Vietnam  to 
defeat  a  plot  to  assassinate  Prime 
Minister  Rajiv  Gandhi  of  India 
while  in  this  country  The  lerrorists 
did  not  realize  their  "hit  man"  was 
a  government  agnH  The  special 
'  agent,  wfio  had  been  awanM  the 
Congressionai  Medal  of  Honor,  had 
once  more  served  liis  country  well. 

Tbrrorists  haw  certain  advan¬ 
tages  over  the  average  cnminal 
They  usually  work  in  small,  cellu¬ 
lar  groups  to  lessen  the  likelihood 
of  being  penetrated  They  can  pick 
Ihrir  target  and  their  moment  to 
nnke  SliU,  the  FDl,  with  help  from 
other  agcnciei,  has  been  able  lo 
delect  the  plannmg  of  such  activi¬ 
ties  in  a  number  of  cases  and  pre¬ 
vent  them  from  happening  In  other 
cases,  goud  investigauve  skills  have 
brought  the  perpetrators  to  just  Ke 
and  prevent^  similar  events  from 
happening  in  the  future. 

The  capacity  to  infiict  major 
harm  with  readily  available  mate¬ 
rials  by  small  groups  with  little 
experii.se  has  atroady  been  deinon- 
tiratcd  Steps  mu.st  be  taken  tnpro- 
U‘Cl  the  security  of  key  facilities 
and  kry  personnel  without  Ibe 
appearance  of  a  nation  under 
siege  Our  rrspunse  Lapability 
must  be  consi.uiily  updaled 
(Uir  intelligence  cap.d)ility 
must  he  enlarged  and 
tnipruvid  Hut  m  .ill  tins  \w 


must  remember  that  the  terronsi 
wins  when  he  causes  reprevove 
responses,  when  Iw  undennmes 
public  confidence  in  those  w  hos<- 
dmy  It  IS  to  protect  them  We  muM 
not  let  this  happen 

In  the  aftermath  of  the  Okla 
honia  tragedy,  there  will  be  sttong 
cries  to"unleasliihe  Kill  “Grejiei 
access  Ml  certain  mformaiion.  sm  ti 
as  financial  mfnrmaiian  ahoui  sus 
peas,  wvjid  be  useful  rorreniUi; 
islaiion  requiring  Icfeconimunu  a 
lion  companies  to  provide  .i  wmdinv 
(or  court  iauihorized  etecmmic  -.nr 
veillance'wili  protect  a  vital  ims-s 
tigaiive  tool  from  bcuig  lust  to  di); 
Hal  lecbfiologv 

IVrhaps  the  most  useful  action  ,ir 
the  federal  level  would  be  a  iliMr 
directive  that  the  FBI  ts  ilir  trad 
agency  tn  tenorisi  mruV-nis  ^ud 
invvMigations.  and  :>  ■  "j;  rHvd 

ed  cooperation  and  >  '  •  '-s  fron  > 

other  agencies  .Speed  i'  mipori.mi 
and  mrf  issues  should  tie  elimui.ii 
ed  ahead  of  nmr  Rational  refoK 
ments  m  the  guidelines,  not  wtioir 
sale  elimination,  may  hr 
appropriate  Justice  Dcpanmeni 
uiterprelations  should  nut  hi-  undo 
ly  lesiricttvr 

Hrytmd  this,  the  FHI  does  n»tl 
need  to  be  'unleashed  "It  must  nn 
be  seen  as  authorized  to  inbltrate 
orgamzaiioiis  merely  hecausi*  tlwy 
are  regarded  as  suspicious  or  lw>s 
tile  to  the  policies  of  ilKise  in  power 
The  tools  can  lie  improved  tint  the 
Constituiiunal  requirements  inuNi 
be  rcsfccled  and  observed  Tins  is 
the  best  formula  1  know  for  tlw 
presereation  of  Ordervd  Liberty  m 
America 


IVilfium  IVrMier  is  u  /orr*ii-» 
director  of  fti.'  ’  :if  fJ97H  JVf(7t 
and  direrlof  o{  the  CrntruJ  Inifl 
Ufrncr  Afcncyti9H7  JV9J)  Hi*  is 
currency  Cn  the  III  jierson  i  mu 
ntissimi  ossigned  to  inviMfiA;iji«- 
srciifity  at  the  While  Hoos*' 
♦)J9V.S.  New  Pefs/iTi  iii*es  Qua' 
If  rfy  Dislrihiired  by  Ijh  Any*  fes 
1  mn'S  .Svndii  ole 
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Mr.  McCollum.  Thank  you  very  much,  Judge  Webster. 

Mr.  Terwilliger. 

STATEMENT  OF  GEORGE  J.  TERWILLIGER  III,  FORMER 

DEPUTY  ATIX)RNEY  GENERAL,  DEPARTMENT  OF  JUSTICE 

Mr.  Terwilliger.  Thank  you.  Thank  you,  Mr.  Chairman.  Thank 
you  for  inviting  me  to  appear.  It*s  particularly  a  pleasure  to  be  here 
in  the  distinguished  company  my  friend  and  colleague,  Bill  Barr, 
and,  of  course,  Judge  Webster. 

It's  also  a  pleasure  to  be  here  in  front  of  the  committee  with  Mr. 
Bryant  and  Mr.  Barr.  There  are  many  distinguished  backgrounds 
among  the  members  of  this  committee,  but  I  think  it  is  especially 
useful  to  the  Subcommittee  on  Crime  to  have  two  former  U.S.  at¬ 
torneys  sitting  as  members  of  the  committee,  and  I  hope  that  my 
perspective  will  be  useful  in  thJs  hearing,  as  perhaps  theirs  is  gen¬ 
erally. 

I  aid  have  the  honor  of  serving  at  both  the  very  lowest  levels  of 
the  Department  of  Justice — my  first  job  was  as  a  law  clerk,  in 
fact — and  serving  at  very  high  levels  as  the  Deputy  Attorney  Gen¬ 
eral  with  a  lot  of  stops  in  between.  I  have  been  involved  in  the  ter¬ 
rorism  issue  from  a  number  of  different  perspectives  in  the  Justice 
Department,  and,  obviously,  now  as  a  citizen. 

It  is  a  common  and  tragic  element  of  all  terrorist  acts  that  there 
is  injury  and  death  to  innocent  people.  The  death  of  the  innocent 
people  at  Oklahoma  City  has  clearly  cast  a  pall  of  vulnerability 
over  our  country,  and  that  these  acts  occur  in  the  broader  context 
of  a  current  and  very  keen  national  concern  with  unacceptable  lev¬ 
els  of  violence  in  our  society  seems  to  me  to  only  exacerbate  this 
sense  of  vulnerability. 

Nonetheless,  I  think  we  can  be  very  proud  of  how  our  citizens 
have  responded  to  these  acts  of  criminal  violence  and  terrorism, 
such  as  what  occurred  in  Oklahoma  City,  and  the  outpouring  of 
support  that  we  have  seen  both  for  victims  and  for  the  work  of  the 
law  enforcement  officers  on  whom  we  depend. 

Justice  Black  has  written,  “that  the  Constitution  does  not  confer 
upon  any  gp'oup  the  right  to  substitute  rule  by  force  for  rule  by 
law.”  We  have  created  an  empowered  government  and  the  institu¬ 
tions  of  government  to  apply  and  provide  that  rule  of  law  and  give 
vitality  to  our  cherished  system  of  ordered  liberty. 

I  don't  think  we  can  make  a  definitive  judgment  about  the  sig¬ 
nificance  to  our  liberty  and  to  our  Nation,  in  fact — we  can’t  make 
a  definitive  judgment  about  what  happened  in  Oklahoma  City  until 
we  have  definitive  information.  We  do  know  enough,  however,  I 
think,  at  this  point  to  know  that  we  need  to  address  certain  aspects 
of  how  the  Government  deals  with  the  threat  of  terrorism  both 
from  abroad  and  within. 

I  think  the  President,  the  Attorney  General,  the  Deputy  Attorney 
General,  and  the  Director  of  the  FBI  who  was  here  this  morning, 
and  their  colleagues  and  advisers,  do  deserve  high  praise  for  their 
response  and  handling  of  this  crisis  situation.  I  also  join  Mr.  Barr 
in  commending  very  highly  the  appointment  of  Larry  Potts,  with 
whom  I  have  worked  in  crises  situations  in  the  past,  as  Deputy  Di¬ 
rector  of  the  FBI.  Mr.  Potts  is  a  most  capable  individual,  and  I  will 
sleep  better  at  night  knowing  that  he  is  pulling  the  second  oar 
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there,  and,  as  no  doubt  Mr.  Barr  would  tell  you,  it  is,  of  course, 
the  deputies  who  do  all  the  heavy  lifting  in  m^or  organizations. 

I  basically  awee  with  the  thrust  of  the  legislation  that  was  intro¬ 
duced  and  will  rely  on  my  statement,  prepared  statement,  that  I 
submitted  for  most  of  the  details  of  that,  in  the  interest  of  time, 
Mr.  Chairman.  I  do  have  two  points  that  I  would  like  to  make, 
though,  about  the  le^slation  and  the  issues  that  have  been  dis¬ 
cussed  here  this  morning. 

I  certainly  think  it  is  appropriate  for  militaiy  resources  to  assist 
civilian  law  enforcement  where  the  military  has  knowledge  or  ex- 

Sertise  that  domestic  law  enforcement  agencies  lack.  I  don’t  think, 
owever,  we  should  do  anything  that  could  be  read  as  altering  the 
basic  principle  that  Armed  Forces  personnel  should  not  engage  di¬ 
rectly  in  domestic  law  enforcement  functions.  To  borrow  a  phrase 
from  the  military  jargon,  the  command  and  control  of  any  domestic 
law  enforcement  function  should  remain  in  the  hands  of  domestic 
law  enforcement  authorities. 

And,  finally,  I  would  like  to  just  briefly  address  this  issue  of  cur¬ 
rent  gfuidelines  which  we  have  discussed  here  this  morning.  I  think 
if  we  can  draw  any  conclusion  from  the  discussion  and  discourse 
we’ve  had  so  far,  that  is  that  there  is  some  confusion,  and  certainly 
I  would  have  to  say,  and  perhaps  there  are  others  on  subsequent 
panels  that  can  address  this,  from  the  perspective  of  the  street 
agents  and  the  U.S.  attorneys  in  the  field  there  is  confusion  about 
what  kinds  of  investigations  are  allowed  and  what  sort  of  informa¬ 
tion  is  required  in  order  to  begin  such  an  investigation.  Let  me  just 
briefly  summarize  at  least  my  perspective  on  how  I  see  the  current 
system  working. 

The  current  guidelines  and  the  practices  under  the  guidelines 
governing  FBI  authority  to  investigate  domestic  terrorism  estab¬ 
lished  a  bifurcated  process.  On  the  one  hand,  the  FBI  may  conduct 
a  preliminary  inquiry  of  relatively  short  duration  where  there  is 
not  yet  a  reasonable  indication  oi  criminal  activity.  The  FBI  may 
only  conduct  a  full-fledged  investigation  when  more  objective  evi¬ 
dence  of  criminality  is  in  hand,  defined  by  this  reasonable  indica¬ 
tion  standard. 

Perhaps  at  first  blush  this  system  seems  adequate,  and  I  cer¬ 
tainly  heard  the  Director  here  say  today  that  he  thought  the  cur¬ 
rent  guidelines  authority  was  appropriate.  Obviously,  I  would  defer 
to  his  read  of  the  guidelines  and  his  need  for  further  authority. 
However,  it  seems  to  me  that  if  there  is  confusion  about  the  guide¬ 
lines,  then  it  is  incumbent  upon  the  Gk)vernment  to  resolve  it.  It 
seems  to  me  also  that  if  there  is  confusion,  what  we  ought  to  resort 
to  is  a  known  legal  standard  rather  than  a  reinterpretation  or  some 
new  iteration  of  an  interpretation  of  the  guidelines. 

I  don’t  think  under  the  current  circumstances — and,  again,  I  say 
this  with  all  due  deference  to  the  Director  and  to  the  Attorney  Gen¬ 
eral — I  think  under  the  current  system  the  problem  is  that  the  FBI 
cannot  conduct  an  indepth  investigation  of  the  activities  of  a  person 
or  group  without  strong  objective  evidence  of  criminal  activity.  It 
seems  to  me  that  common  sense,  as  well  as  experience,  teaches  us 
that  criminal  activity  is  most  often  covert.  It  is,  therefore,  illc^cal 
to  condition  the  authority  to  investigate  on  the  existence  or  the 
very  predicate  of  criminality  that  an  investigation  is  designed  to 
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uncover.  I  do  think  that  slight  modificp^ions  to  existing  policy  gov¬ 
erning  the  FBI’s  investigative  authority  could  remedy  this  problem 
without  violating  or  threatening  any  constitutional  rights,  includ¬ 
ing  those  guaranteed  by  the  first  amendment. 

The  standard  that  I  would  suggest — and  this  is — the  basis  for 
this  is  explained  in  my  written  statement-  -is  that  of  reasonable 
suspicion^  which  is  a  well-known  constitutio.ial  standard  as  defined 
by  the  Supreme  Court.  It  seems  to  me  that  if  a  law  enforcement 
agency  has  a  reasonable  suspicion  of  potential  criminality,  particu¬ 
larly  potential  violence  on  the  part  of  a  group,  they  should  be  able 
to  investigate  that  to  either  confirm  the  suspicion  or  dispel  it  and 
move  on  to  something  else. 

Whatever  framework  is  used  to  govern  the  investigations  into  the 
threat  of  domestic  terrorism,  I  think  it  is  incumbent  upon  the  Gov¬ 
ernment  and  the  Coi^ess,  where  it  is  necessary  for  the  Congress 
to  act,  to  provide  sufficient  resources,  latitude,  and  legal  tools  for 
i  the  FBI  to  do  the  job  that  we  rightly  expect  it  to  do. 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  comment 
today. 

[The  prepared  statement  of  Mr,  Terwilliger  follows:] 

Prepared  Statement  of  George  J.  Terwilliger  III,  Former  Deputy  Attorney 
General,  Department  of  Justice 

Mr.  Chairman,  and  members  of  the  Committee,  it  is  an  honor  to  have  the  oppor¬ 
tunity  to  testify  today.  I  hope  that  the  perspective  gained  from  my  experience  as 
a  federal  prosetator,  as  Deputy  Attorney  General  and  as  a  lawyer  in  private  prac¬ 
tice  can  be  useful  to  the  Committee  as  it  considers  the  important  matter  of  combat¬ 
ting  violence  undertaken  for  political  purposes,  which  we  commonly  define  as  terror¬ 
ism.  While  at  the  Department  of  Justice,  my  responsibilities  and  assignments  in¬ 
cluded  investigating  domestic  and  international  terrorism,  prosecuting  terrorism 
cases  and  supervising  policy  and  operational  tasks  in  the  Department  of  Justice 
counter-terrorism  proCTam. 

Over  the  last  decades,  Americans  have  been  both  witnesses  to  and  victims  of  ter¬ 
roristic  acts.  A  common  and  tragic  element  to  almost  all  terrorist  acts  is  injury  and 
death  to  innocent  people.  The  death  of  innocents  at  Oklahoma  City  and  in  other  ter¬ 
rorist  acts  has  cast  a  pall  of  vulnerability  over  our  national  sense  of  well-being.  That 
these  terroristic  acts  occur  in  the  broader  context  of  unacceptably  high  levels  of 
criminal  violence  in  our  society  only  serves  to  magnify  this  sense  of  vulnerability. 
Moreover,  the  deaths  of  innocents  at  the  hands  of  terrorists  produces  an  under¬ 
standable  urge  to  mete  out  swift  justice  to,  and  seek  retribution  against,  those  re¬ 
sponsible.  At  the  same  time,  our  citizens  have  responded  to  acts  of  criminal  violence 
and  terrorism,  like  that  at  Oklahoma  City,  with  an  outpouring  of  support  for  victims 
and  law  enforcement  personnel  alike. 

We  cannot  truly  assess  the  significance  of  the  incident  at  Oklahoma  Ciiy  until  we 
are  able  to  determine  the  reasons,  however  irrational  they  might  be,  v/hy  it  oc¬ 
curred.  We  would  be  ill-served  by  making  hasty  judgments  about  motive  and  re¬ 
sponsibility  for  this  monstrous  act.  We  can,  however,  draw  several  conclusions  from 
what  we  already  know.  It  is  apparent  that  those  associated  with  the  bombing  at 
Oklalioma  City  hold  government  generally,  and  the  national  government  particu¬ 
larly,  responsible  for  problems  that  they  perceive  in  our  society.  Whatever  their 
complaints  may  be,  there  simply  is  no  justification  for  their  unconscionable  assault 
on  innocent  citizens  and  the  rule  of  law. 

Justice  Huto  Black  has  written  “[T]he  Constitution  does  not  confer  upon  any 
group  the  right  to  substitute  rule  by  force  for  rule  by  law.  .  .  We  have  created 
and  empowered  government  to  provide  the  rule  of  law  that  gives  vitality  to  our  cher- 
i^ed  system  of  ordered  liberty.  The  use  of  force,  whether  by  a  street  criminal  or 
a  terrorist,  threatens  all  of  our  liberties.  Our  law  enforcement  institutions  and  per¬ 
sonnel  are  in^spensable  elements  in  the  protection  of  our  liberty.  Therefore,  it  is 
incongruous  to  suggest  that  resistance  to  or  combat  with  law  enforcement  authori¬ 
ties  can  ever  be  justified  in  the  name  of  protecting  liberty.  Our  constitutional  system 
provides  ample  means  to  redress  grievances  concerning  alleged  governmental  ex- 
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cess.  Consequently,  every  citizen  has  a  duty  to  respect  and  comply  with  the  valid 
exercise  of  poli^  power  authorized  by  a  st  itutc  or  a  court. 

A  definitive  judgment  about  the  true  si^^uificance  of  the  Oklahoma  City  bombing 
to  our  country  must  await  definitive  information.  In  the  meantime,  however,  it  is 
appropriate  to  address  the  mvemmental  response  to  the  threat  of  political  violence, 
or  terrorism.  Until  the  Okl^oma  City  incident  brought  the  issue  of  domestic  terror¬ 
ism  to  the  forefront,  our  main  concern,  based  on  recent  history,  has  been  on  the 
threat  of  foreign  terrorists  and  the  pernicious  issue  of  domestic  support  for  the  oper¬ 
ation  of  foreign  terrorist  groups.  The  World  Trade  Center  incident  notwithstanding, 
our  track  record  in  combatting  foreign-bom  terrorism  on  our  soil  has  been  remark- 
abW  good. 

The  President,  the  Attornev  General,  the  Deputy  Attorney  General  and  the  Direc¬ 
tor  of  the  FBI,  and  their  colleagues  and  advisors,  deserve  praise  for  their  response 
to  this  latest  incident.  The  legislation  offered  before  the  Oklahoma  City  incident, 
and  that  outlined  since,  continue  a  process  begun  by  past  administrations  to  detect 
and  deter  terrorism.  Clearly,  it  is  a  bipartispn  objective  to  prevent  violence  and  in¬ 
timidation  from  perverting  our  political  processes  and  undermining  our  liberties. 

Likewise,  all  would  agree  that  the  government’s  response  to  detecting  and  deter¬ 
ring  terroristic  acts  in  the  wake  of  the  incident  at  Oklahoma  City  shoiHd  be  meas¬ 
ured  and  deliberate.  Obviously,  all  would  agree  that  the  government  should  not 
threaten  liberty  in  the  name  of  protecting  it.  with  these  considerations  in  mind,  we 
should  address  whether  we  have  sufficiently  empowered  government  to  secure  our 
liberty  against  the  threat  of  terrorism. 

I  basically  agree  with  the  thrust  of  the  legislation  that  previously  has  been  intro¬ 
duced  and  the  legislation  the  I^esident  has  outlined,  with  one  caveat  concerning 
military  involvement  in  domestic  law  enforcement  that  I  will  address  momentarily. 

In  my  judgment,  those  aspects  of  the  legislative  proposals  regarding  the  acquisi¬ 
tion  of  information  by  the  government  during  an  investigation  can  pass  constitu¬ 
tional  muster.  Tlie  Supreme  Court  has  made  clear  that  the  Fourth  Amendment  pro¬ 
tects  only  reasonable  expectations  of  privacy  Government  access  to  credit  reports, 
telephone  toll  lecords,  travel  records  and  the  like  do  not  threaten  contemporary  no¬ 
tions  of  privacy  in  our  information-rich  society.  Likewise,  the  constitutional  stand¬ 
ard  of  “probable  cause”  is  a  prerequisite  to  conducting  any  electronic  surveillance. 
Allowing  the  use  of  electronic  surveillance  for  additional  categories  of  crime  in  no 
w^  lowers  this  threshold  of  probable  cause. 

Every  criminal  enterprise  worth  investigating  involves  communication  between 
the  participants.  Where  legal  thresholds  are  met,  it  is  appropriate  to  intercept  those 
communications  to  prevent  the  success  of  criminal  ventures  and  to  bring  to  justice 
those  committing  criminal  offenses.  It  is  worth  noting  that  the  fruits  of  electronic 
surveillance,  in  my  judgment  and  experience,  can  do  much  to  foster  fairness  and 
justice  in  the  adjudication  of  criminal  matters.  I  believe  it  is  preferable  to  rely  on 
the  recorded  communications  of  an  accused,  as  opposed  to  relying  on  the  memory 
of  witnesses  recounting  what  an  accused  has  said  at  critical  junctures  in  an  alleged 
criminal  scheme. 

As  to  the  proposed  changes  in  the  posse  comilaius  restrictions,  it  is  appropriate 
for  military  resources  to  assist  civilian  law  enforcement  where  the  military  has 
knowledge  or  expertise  that  domestic  law  enforcement  agencies  lack.  We  should  not, 
however,  alter  the  basic  principle  that  armed  forces  personnel  should  not  engage  di¬ 
rectly  in  performing  domestic  law  enforcement  functions.  To  borrow  a  phrase  from 
military  jargon,  the  “command  and  control”  of  any  domestic  law  enforcement  func¬ 
tion  should  remain  in  the  hands  of  domestic  law  enforcement  authorities. 

Included  in  the  legislation  are  proposals  designed  to  address  circumstances  where 
aliens  in  the  United  States  are  providing  financial  or  other  support  to  terrorists 
overseas.  The  easy  conclusion  is  that  we  must  curb  such  activity.  The  more  difficult 
issue  is  how  to  do  so.  Oftentimes,  information  revealing  domestic  support  for  terror¬ 
ism  abroad  is  a  piuduct  of  sensitive  intelligence  sources  or  methods.  Disclosure  of 
the  source  or  method  may  well  compromise  and  curtail  the  receipt  of  further  valu¬ 
able  information  about  terrorist  organizations  and  plans.  It  seems  appropriate, 
therefore,  to  use  a  process  that  limits  disclosure  while  at  the  same  time  balancing 
the  need  for  confidentiality  and  the  need  for  fairness. 

The  requests  for  increased  personnel  and  resources  to  combat  terrorism  seem  ap¬ 
propriate  and  justified.  One  of  those  requests  would  establish  a  counter-terrorism 
center  in  the  FBI  to  act  as  a  “fusion  center”  of  information,  or  intelligence,  regard¬ 
ing  terrorism.  Given  the  diffusion  of  relevant  information  among  various  agencies, 
this  is  a  prudent  step. 

A  certain  amount  of  debate  and  controversy  already  has  arisen  as  to  what  infor¬ 
mation  the  government  should  be  able  to  collect  and  maintain.  In  my  judgment  and 
experience,  current  policies  governing  investigation  of  domestic  terrorism  ao  not  per- 
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mit  the  FBI  suflicient  latitude  to  do  the  maximum  possible  under  the  law  to  detect 
and  deter  terrorism.  This  state  of  afTairs  is  not  the  result  of  either  the  existing  At¬ 
torney  General  sidelines  or  existing  FBI  practices  standing  alone,  but  rather  the 
combination  of  the  two.  The  latitude  provided  in  regard  to  foreign-bom  terrorism 
is,  at  least  as  a  practical  matter,  greater  than  that  provided  to  deal  with  domestic 
terrorism. 

Current  guidelines  and  practices  governing  FBI  authority  to  investigate  domestic 
teirorism  establish  a  bifurcated  process.  The  FBI  may  conduct  a  “preliminary  in¬ 
quiry*  of  short  duration  where  there  is  not  yet  a  “reasonable  indication  of  criminal 
activities."  The  FBI  may  conduct  a  full-fledged  investigation  only  when  objective  evi¬ 
dence  of  criminality  is  in  hand.  At  first  blush,  this  system  may  scjem  adequate.  The 
problem,  however,  is  that  it  docs  not  permit  the  FBi  to  conduct  an  in  depth  inves¬ 
tigation  of  the  activities  of  a  person  or  group  without  strong  objective  evidence  of 
criminal  activity.  Common  sense  as  well  as  experience  teaches  that  criminal  activity 
is  most  ol^n  covert.  It  is,  therefore,  illogical  to  condition  the  authority  to  investigate 
on  the  existence  of  the  predicate  of  criminality  thiat  the  investigation  is  designed  to 
uncover. 

Slight  modifications  to  existing  policy  governing  the  FBI’s  investigative  authority 
can  remedy  this  problem  without  violating  constitutional  rights,  including  those 
guaranteea  by  the  First  Arnendment.  It  is  appropriate  to  authorize  the  FBI  to  mon¬ 
itor  and  maintain  information  about  a  person  or  group  where  there  are  articulable 
facts  that  support  a  reasonable  suspicion  that  the  person  or  group  may  be  engaged 
in  or  planiiing  violence  or  other  criminal  acts.  This  familiar  constitutional  standard 
is  different  from  the  more  objective  “reasonable  indication”  terminology  of  the  cur¬ 
rent  guidelines.  Its  use  also  would  obviate  the  need  for  the  bifurcated  system  pro¬ 
vided  by  the  current  guidelines. 

The  ^articulable  suspicion”  standard  is  a  fixture  in  Fourth  Amendment  law.  As 
established  and  applied  by  the  Supreme  Court,  it  recognizes  that  a  police  officer 
who,  based  on  his  or  her  training  and  experience,  has  a  reasonable  suspicion  sup¬ 
ported  by  articulable  facts  that  crim  lal  activity  may  be  afoot,  can  investigate  fur¬ 
ther  and  even  temporarily  detain  a  citizen.  Under  thi;  law,  the  objective  oT  the  po¬ 
lice  action  is  either  to  allay  the  suspicion  or  determine  further  facts  supporting 
probable  cause  for  more  intrusive  investigation,  or  for  arrest.  See  Terry  v.  Ohio,  392 
tj.S.  1  (1968).  It  is  equally  a  fixture  of  Fourth  Amendment  law  that  a  police  officer 
on  the  street  needs  no  justification  whatsoever  to  approach  a  citizen  and  make  in¬ 
quiry.  I  have  no  doubt  that  law  enforcement  officers  will  attest  that  these  powers 
are  fundamental  to  good  police  work. 

It  is  appropriate  to  analogize  the  application  of  these  basic  principles  to  the  law 
enforcement  task  of  detecting  and  deterring  domestic  terrorism.  If  articulable  rea¬ 
sons  exist  to  suspect  criminal  activity,  including  violence,  on  the  part  of  a  person 
or  group,  then  the  FBI  should  be  permitted  to  investigate  those  suspicions  to  dispel 
or  confirm  them.  There  is  no  reason  why  a  law  enforcement  authority  should  be  pro¬ 
hibited  in  such  circumstances  from  using  relatively  non-intruswe  investigative  tech¬ 
niques  to  gather  readily  available  information  to  which  no  reasonable  expectation 
of  privacy  attaches.  This  would  include  literature  distributed  for  general  consump¬ 
tion  or  consumption  by  the  members  of  a  particular  group  as  well  as  commonly 
available  data  such  as  that  found  in  credit  reports  and  telepnone  bills.  Likewise,  the 
authorities  should  be  able  to  seek  to  interview  persons  knowledgeable  about  the  sus¬ 
pect  activities.  Anyone  who  speaks  outside  the  confines  of  a  recognized  privilege 
does  so  knowing  that  their  words  may  be  repeated  to  others,  including  law  enforce¬ 
ment  officers.  If  satisfied,  the  reasonable  suspicion  standard  also  should  permit  a 
law  enforcement  officer,  consistent  with  constitutional  and  policy  safeguaras,  to  as¬ 
sume  an  undercover  role  in  order  to  advance  an  investigation. 

We  could  engage  in  protracted  debate  about  alleged  excesses  of  the  past  involving 
the  use  of  governmental  investigative  authority.  Whatever  the  merits  of  such  claims 
of  abuse,  I  think  we  should  give  ourselves  credit  for  maturation  and  recognize  that 
our  understanding  of  the  proper  role  of  government  and  its  law  enforcement  author¬ 
ity  has  become  both  more  sophisticated  and  more  clear.  Nonetheless,  our  basic  con¬ 
stitutional  framework  of  checks  and  balance  provides  prudent  {midance  on  how  to 
conduct  investigations  while  at  the  same  time  minimizing  the  risk  of  abuse  and  pro¬ 
moting  trust  in  government. 

In  addition  to  the  reasonable  suspicion  standard,  both  Fxccutive  accountability 
and  Cong'  essional  oversight  can  provide  further  safeguards  again.st  abuse  of  inves¬ 
tigative  authority.  For  example,  authorization  for  investigation  by  a  Department  of 
Justice  official  predicated  on  the  articulable  suspicion  standard  is  one  means  to  pro¬ 
vide  such  accountability.  Reports  filed  with  appropriate  Congressional  committees 
regarding  investigations  into  domestic  groups  could  provide  a  means  of  Congres¬ 
sional  oversight. 
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It  could  be  argued  that  the  administrative  burdens  imposed  by  additional  account¬ 
ability  and  oversight  may  lead  to  less  than  full  utilization  of  expanded  investigative 
authority.  However,  in  an  era  where  distrust  of  govemment  is  an  issue,  these  addi¬ 
tional  safeguards  may  be  prudent.  Moreover,  mven  the  nature  of  the  perceived 
threat,  it  is  unlikely  that  an  investigation  would  not  be  undertaken  because  of  the 
minima]  burdens  imposed  by  such  safeguards. 

Whatever  framework  is  used  to  govern  investigations  into  the  threat  of  domestic 
terrorism,  it  is  incumbent  upon  the  government  to  give  law  enforcement  authorities 
suflicient  latitude  to  counter  the  threat,  without  infringing  our  most  cherished  no¬ 
tions  ofpersonal  liberty. 

Mr.  Cnairman,  thank  you  for  the  opportunity  to  present  my  views.  I  hope  they 
will  contribute  to  the  Committee’s  consideration  of  the  subject  matters  at  issue.  I 
would  be  pleased  to  answer  any  questions  that  you  or  members  of  the  Committee 
may  have. 

Mr.  McCollum.  Thank  j[ou  very  much,  Mr.  Terwilliger. 

I’ll  be  brief  in  my  questions,  but  I  do  have  some.  I  particularly 
want  to  ask  a  question  of  Judge  Webster  related  to  what  Mr.  Barr 
was  talking  about. 

In  Steve  Emerson’s  column  in  the  Wall  Street  Journal  on  the 
25th  of  April  he  says,  “The  FBI  as  now  constituted  is  not  an  intel¬ 
ligence-gathering  agency,  but  rather  a  law  enforcement  agency,  the 
best  in  the  world,  as  demonstrated  by  its  quick  arrest  of  the  alleged 
Oklahoma  culprits.  It  does  not  have  a  terrorism  data  base  like  the 
CIA’s.” 

Mr.  Barr  suggested  that  we  should  have  an  intelligence  center, 
if  we  have  one,  as  I  gathered  it,  that  would  be  combining  both  for¬ 
eign  and  domestic  in  one  roof,  but  it  sounds  like  an  intelligence¬ 
gathering  fiinction  for  the  FBI.  You’ve  worn  both  hats,  Judge  Web¬ 
ster.  Does  the  FBI  have  a  role  in  gathering  at  least  domestic  intel¬ 
ligence,  and  could  you  or  should  we  put  terrorism  under  one  roof, 
and  should  that  be  the  FBI  or  should  we  continue  to  divide  foreign 
and  domestic  terrorism  questions  as  far  as  law  enforcement  is  con¬ 
cerned? 

Mr.  Webster.  Mr.  Chairman,  the  FBI  has,  and  has  had,  an  im¬ 
portant  role  in  the  gathering  of  intelligence.  The  only  difference  be¬ 
tween  the  gathering  of  its  intelligence  and  that  conducted  in  the 
Central  Intelligence  Agency  is  that  it  has  an  ultimate  law  enforce¬ 
ment  purpose.  It  looks  for  criminality  and  for  actions  that  can  be 
punished  under  our  criminal  laws,  but  it  gathers  intelligence  to 
support  those  indications.  It  may  start  with  informants.  It  may 
come  through  some  form  of  existing  electronic  surveillance.  It  may 
be  observed,  but  it  begins  in  an  intelligence  base. 

I  think  I  would  dispute  Mr.  Emerson’s  view  that  they  do  not 
have  an  intelligence  data  base.  Through  all  the  years  that  I 
worked,  including  the — I’m  thinking  of  the  Armenians  at  the  begin¬ 
ning,  the  terrorist  group,  the  largest  and  most  active,  two  of  them, 
As^a  and  the  Justice  Commandos,  and  the  Croatians  or  the  Serbs, 
the  Puerto  Ricans — I  could  go  through  a  whole  litany.  We  knew 
quite  a  bit  about  each  of  those  organizations  as  they  began  to  be¬ 
come  more  violent.  It  was  through  that  kind  of  intelligence  that  we 
were  able  to  work  on  the  Capitol  bombing  here,  the  Armed  Forces 
Resistance,  the  United  Freedom  Front,  and  other  domestic  organi¬ 
zations  engaged  in  violence. 

In  relation  to  a  number  of  things  around  the  world,  the  FBI  and 
the  CIA  have  worked  to  combine  their  intelligence  and  resnective 
functions  effectively.  You  may  recall  the  apprehension  of  a  known 
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terrorist  off  the  coast  of  Cyprus  in  which  the  initial  intelligence 
was  provided  by  the  CIA  in  watching  the  activities  of  the  terrorist 
in  the  Sudan,  and  the  FBI  then  took  responsibility  for  making  the 
apprehension  and  arrest  in  the  open  sea  and  bringing  this  fellow 
back  to  justice. 

Many  of  those  things  have  gone  on.  In  the  gulf  war,  both  the  FBI 
and  the  CIA  participated  together  in  gathering  intelligence  and 
Vforking  with  their  respective  liaison  capabilities  around  the  world 
to  heaaoff  Sudam  Hussein’s  terrorist  teams. 

Mr.  McCollum.  But  now,  Judge  Webster,  as  opposed  to  the  in¬ 
telligence-gathering  question,  which  I  guess  I  kind  of  combined 
with  the  other  one,  and  you’ve  answered  it  very  well,  obviously,  the 
FBI  does  have  a  role  and  it  is  a  coordinated  one  with  the  CIA.  At¬ 
torney  General,  former  Attorney  General  Barr  suggested,  with  re¬ 
spect  to  terrorism  law  enforcement  activities,  if  were  going  to  have 
a  terrorism  center,  it  should  he  an  all-in-one  place  and  it  ought  to 
all  be  under  the  FBI.  Do  you  concur  in  that?  Do  you  differ  with 
that?  Do  you  have  a  view?  Have  you  thought  about  it? 

Mr.  WfiBSTER.  I  don’t  have  a  mature  view  of  it.  I  think,  clearly, 
that  there  is  an  advantage  to  establishing  a  center  in  this  country 
with  other  law  enforcement  agencies  focused  on  the  problem  par¬ 
ticularly  of  domestic  intelligence  and  also  domestic  terrorism,  and 
also  international  terrorists  functioning  in  this  country.  Whether  or 
not  that  should  be  combined  or  coordinated  with  the  Counterintel¬ 
ligence  Center,  which  has  been  very  effective  abroad  and  is  run  by 
the  CIA,  is  something  that  I  think  needs  a  lot  of  study  and  careful 
consideration. 

But  the  J'BI  should  move  into  coordinating  the  activities  of  other 
law  enforcement  agencies,  so  that  things  do  not  drop  between 
chairs.  The  CIA  should  at  least  participate  in  that  Center.  Whether 
it  should  consolidate  where  the  two  missions  diverge,  I  don’t  know 
the  answer  to  that.  I’d  say  move  along  on  this,  but  be  very  careful 
to  make  something  that  works. 

Mr.  McCollum.  Well,  I’m  going  to — thank  you — I’m  going  to  re¬ 
strict  myself  so  that  we  can  move  along.  And  let  me  announce  that, 
as  we  have  had  a  protracted  period  and  we’re  not  yet  to  the  third 
panel.  I’m  going  to  stay  here  as  long  as  it  takes  to  give  a  fair  hear¬ 
ing  to  all  three  panels.  I  know  that  some  of  my  colleagues  on  the 
Republican  side  will  have  to  leave  somewhere  around  12:30,  and 
I’m  going  to  try  to  expedite  the  opportunity  for  them  to  ask  ques¬ 
tions,  but  (or  everybody  bere  who  will  be  involved,  the  hearings 
will  proceed  as  long  as  we  need  to  to  have  the  5-minute  rules  and 
ask  the  questions  of  our  three  panels. 

Mr.  Schumer. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman. 

First,  I’d  like  to  make  a  comment.  On  the  previous  panel  there 
were  a  number  of  questions  about  whether  these  militias  could  or 
should  be  regulated,  and  the  answer  was  maybe  by  the  State  gov¬ 
ernments.  I  think  the  point  I  made  in  my  request  to  the  chairman 
and  the  request  that  Ranking  Minority  Member  Conyers  and  I  and 
the  subcommittee  are  making  is  we  ought  to  find  out  about  these 
militias  before  anything  else.  There’s  been  a  lot  written.  But  we  all 
know  that  doesn’t  often  get  at  the  stuff,  and  that’s  why  we  need 
some  kind  of  hearings  on  those. 


70 


Fd  also  like  to  compliment  Attorney  General  Barr  for  his  com¬ 
ments  on  intemperate  language  about  law  enforcement.  I’m  just  ut¬ 
terly  amazed  by  these  types  of  language - 

Mr.  Hyde.  Would  my  friend  yield  to  me  just  for  a  clarification? 

Mr.  ScHUMER.  Sure,  please. 

Mr.  Hyde.  I  agree  with  what  you’re  saying,  but  are  you  suggest¬ 
ing  the  FBI  be  permitted  to  penetrate  these  militia,  have  mernbers 
go  in  and  report  on  what  they’re  doing?  How  do  you  get  a  look  at 
them?  They’re  private  organizations  and  that’s  the  dilemma. 

Mr.  ScHUMER.  It  is  a  dilemma,  and  what  I  was  suggesting — 
maybe  it  was  before  the  chairman  came  in — is  that  this  commit¬ 
tee — 

Mr.  Hyde.  I’ve  been  here  all  morning. 

Mr.  ScHUMER.  I’m  sorry.  Then  what  I  was  talking  about  is  my 
request  not  that  the  FBI  penetrate  them  at  this  point;  they  may 
or  may  not,  depending  on  what  they’re  doing  and  how  it  fits  into 
the  guidelines,  but  that  this  committee,  this  subcommittee,  have 
some  hearings  on  the  militias.  We’re  having  a  hearing,  it  was  an¬ 
nounced,  on  Waco.  And  my  point  is  that  I  am  far  more  worried 
about  the  danger  the  militias  may — underlining  “may” — pose  to 
the — and  some  of  the  groups  even  further  over  to  the  right — to 
America  than  I  am  about  the  dangers  of  the  FBI  and  the  ATF.  But 
I’d  like  to  just  get  to  my  question.  I’d  be  happy  on  the  gentleman’s 
time  to  resume  the  dialog. 

I  think  that  really  needs  to  be  said  by  all  of  us  in  every  part  of 
the  political  spectrum.  We’re  not  going  to,  obviously  clamp  down 
on  such  speech.  But  the  right  of  a  free  nation,  and  the  obligation 
often,  is  when  there  are  intemperate  remarks,  to  come  back  and 
say  these  are  awful;  these  are  intemperate.  Take  those  remarks 
that  G.  Gordon  Liddy  and  others  are  saying.  All  of  a  sudden,  people 
are  saying,  oh,  well,  let’s  understand  what  G.  Gordon  Liddy  is  all 
about.  And,  youThow,  he’s  talking  about  killing  Federal  agents. 
That’s  a  horrible,  horrible  thing.  And  the  first  obligation,  which  has 
no  first  amendment  problems,  is  that  every  one  of  us  ought  to  be 
saying  this  is  absurd  and  this  man  ought  to  be  rebutted  at  every 
step  of  the  way,  instead  of  being  made  into,  oh,  what  an  interest¬ 
ing,  controversial  figure  he  is. 

I’d  like  to  go  to  my  question.  Mr.  Terwilliger,  you  dealt  in  your 
testimony  with  the  guidelines,  and  I  think  I  understand  what’s 
going  on  here.  That  is  that  in  the  interpretation  of  the  Attorney 
General,  of  the  Justice  Department  and  others,  the  guidelines 
allow  you  to  go,  say,  up  to  here.  But  the  FBI,  not  wanting  to  get 
close  to  the  guidelines,  has  said  we’re  only  going  to  go  up  to  here. 
And  now  what  I  read  Deputy  Attorney  General  Gorelick  is  saying 
is,  OK,  you  people,  pardon  me — have  the  ability  to  go  right  up  to 
here.  But  that  may  not  be  the  best  way  to  go.  Because,  first,  the 
line  is  never  as  clear  as  we  would  like  it  to  be,  and,  second,  you 
don’t  want  people  to  risk  stepping  over  the  line  and  going  back  to 
the  days  where  there  were  problems. 

And  so  perhaps — underlining  “perhaps” — the  best  solution  in  this 
kind  of  thing  is  to  clarify  the  guidelines,  change  them,  but  get  some 
kind  of  independent  review — this  is  my  pitch  here— before  a  group 
is  investigated,  whether  it  be  an  article  III  judge  or  somebody  else. 
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And  I  think  this  tends  to  work  in  a  lot  of  the  areas,  some  which 
have  been  specified  in  the  bill,  but  in  other  cases  as  well. 

rd  like  to  know  what  each  of  the  panelists  think  of  the  general 
concept  of  an  independent,  say,  article  III  judge  review,  as  it  works 
in  wiretaps,  and  specifically  in  the  case  of  the  guidelines,  if  we  find 
they  have  to  be  clarified,  changed,  or  whatever. 

Mr.  Terwilliger,  you  spoke  the  most  about  it,  and  then  Fd  like 
each  of  the  panelists  to  comment. 

Mr.  Terwilliger.  Thank  you,  Mr.  Schumer,  and  Til  try  to  be 
brief  here. 

I  think,  first  of  all,  the  general  concept  of  having  the  decision- 
making  on  these  kinds  of  close  judgment  calls  about  whether  to  in¬ 
vestigate  a  domestic  group  which  may  be  engaged  in  some  first 
amendment  activities  as  well  as  criminal  activities,  the  authority 
for  that  kind  of  decisionmaking  I  think  is  best  diffused  a  little  bit, 
for  two  reasons.  One,  I  think  that  it  will  promote  the  use  of  the 
authority  to  its  maximum  benefit,  and,  two,  I  think  it  will  promote 
trust  in  government  if  people  do  not  have  the  impression  that 
somewhere  in  the  secret  confines  of  the  executive  branch  this  deci¬ 
sion  is  being  made. 

However,  I  think  you  and  I  would  probably  disa^ee  about  the 
concept  of  using  an  article  III  judge  or  someone  else.  Vm  pretty 
much  a  purist. when  it  comes  to  executive  function,  and  I  think  it 
is  purely  a  function  of  the  executive  to  make  the  decision  to  initiate 
a  criminal  investigation  and  to  pursue  it;  utilize  a  certain  statutory 
means  and  resort  to  the  courts  for  authorities  for  warrants,  and  so 
forth,  but  I  think  I  would  have  a  strong  reservation  about  that. 

However,  I  think  executive  accountability  and  some  congres¬ 
sional  oversight,  not  unlike  the  oversight  that’s  provided  to  the  in¬ 
telligence  agencies  for  some  of  their  more  sensitive  operations, 
could  accomplish  the  same  thing. 

Mr.  William  Barr.  I  understand  what  you’re  driving  at.  Con¬ 
gressman  Schumer,  but  I  also  would  be  opposed  to  judicial  review 
or  having  some  third-party  review.  Judicial  review  is  appropriate 
where  you’re - 

Mr.  Schumer.  Third  branch  or  third  party? 

Mr.  William  Barr.  Any  third  party - 

Mr.  Schumer.  Arw  third  party?  You  want  to  keep  the  decision 
within  the  FBI  itself: 

Mr.  William  Barr.  Or  the  Department  of  Justice. 

Mr.  Schumer.  The  Justice  Department,  OK. 

Mr.  William  Barr.  The  courts  particularly  can  apply  a  constitu¬ 
tional  standard  to  a  set  of  facts.  That’s  their  function.  So  if  you 
have  a  probable  cause  standard  and  the  executive  branch  has  to 
meet  it,  that’s  the  kind  of  decision  that  a  judge  is  appropriate  to 
decide. 

But  you  don’t  have  that  in  the  prudential  judgment  calls  that  are 
involved  in  whether  to  start  an  investigation,  and  I  think,  there¬ 
fore,  it  would  intrude  into  the  function  of  the  executive  and  I  agree 
with  what  George  said. 

Mr.  Webster.  Congressman  Schumer,  I  agree  with  Attorney 
General  Barr.  The  court  comes  in  normally  on  probable  cause  is¬ 
sues,  and  on  lesser  standards  it’s  better  to  have  a  series  of  levels 
of  review  within  the  Department  of  Justice  which  are  prescribed  in 
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the  guidelines.  Certain  kinds  of  things  require  a  higher  level,  even 
at  the  FBI,  before  somebody  runs  out  and  does  something  silly. 

Also,  those  time  frames  are  desired  to  say  there  comes  a  time 
when,  if  you  haven’t  gotten  anything,  the  chances  are  you  need 
something  more,  but  let’s  stop  now.  I  used  as  one  example  because 
it  was  during  my  watch,  although  I  knew  veiy  little  about  it,  the 
CESPIS  investigation,  which  involved  an  inquiry  into  a  group  of  re¬ 
ligious  leaders,  whether  or  not  they  v/ere  sanctioning  or  supporting 
funding  going  to  insurgencies  in  El  Salvador.  No  law  was  broken. 
No  gaideline  was  broken.  They  followed  them  assiduously,  but  they 
kept  extending  the  inquiry  and,  finally,  somebody  said,  “Why  are 
we  doing  this?  Why  are  we  spreading  this  net  when  nothing  is 
there?” 

Senior  supervision  is  vitally  important  and  is  provided  for  in  the 
guidelines,  including  departmental  supervision.  So  I  think  the  con¬ 
struct  there  is  reasonable.  What’s  important  is  clarity,  and  I  have 
never  felt  that  agents  would  step  back  20  feet  from  doing  some¬ 
thing  unless  they  had  been  badly  burned  and  were  asked  to  do 
something  that  was  not  clear.  The  guidelines  ought  to  be  clear,  and 
they  ought  to  know  they  will  be  fully  protected  if  they  are  within 
the  guidelines,  and  they’re  expected  to  act  aggressively  in  situa¬ 
tions  like  terrorism. 

Mr.  McCollum.  Mr.  Schiff. 

Mr.  ScHtFF.  Thank  you,  Mr.  Chairman.  I’ll  be  brief  with  respect 
to  the  time. 

I  want  to  state,  first  of  all,  my  fundamental  a^eement  with 
former  Attorney  General  Barr  about  the  fact  that  when  lawful  au¬ 
thority  is  presented,  it  is  the  duty  of  citizens  to  lawfully  submit  to 
that  authority  and  argue  any  claims  they  might  have  in  court. 
Since  we’ve  discussed  the  Waco  incident — apparently,  we’ll  be  pur¬ 
suing  it  further — I  have  the  belief  that  as  far  as  most  of  the  people 
who  died  there  is  concerned,  that  that  was  the  result  of  Mr. 
Koresh’s  refiisal  to  come  out  and  surrender  at  a  certain  point,  and 
certainly  his  keeping  a  number  of  people,  including  obviously  chil¬ 
dren,  in  that  circumstance,  it  was  inherently  dangerous. 

However,  I  just  have  to  add  that  that  still  does  not  relieve  law 
enforcement  of  its  responsibilities  to  conduct  itself  in  a  manner 
that  is  consistent  with  a  democratic  society,  and  in  both  Waco,  at 
least  at  the  beginning  certainly,  and  at  Idaho,  which  you’re  famil¬ 
iar  with,  I’m  sure,  the  Government  has  self-acknowledged  that 
there  were  mistakes  and  shortcomings  and  problems.  So  I  think 
that  there  is  a  legitimate  area  for  this  subcommittee  to  look  at, 
even  if  we  say  other  blame  goes  with  other  individuals.  That’s  cer¬ 
tainly  true.  I  think  it  doesn’t  free  the  Government  agencies  of  their 
responsibility. 

I  want  to  just  mention  one  other  issue,  and  that  is  the  subject 
of  the  militias  which  has  come  up  here  re^larly.  I  have  no  opinion 
at  this  time  about  whether  this  subcommittee  should  have  a  hear¬ 
ing  on  the  militia  movement.  I  don’t  know  that  much  about  tbe  mi¬ 
litia  movement.  What  I  do  know  suggests  to  me  that  it  is  not  a  ho¬ 
mogeneous  group  by  any  stretch  of  the  imagination.  It  ranges,  I 
think,  from  some  individuals  who  basically  have  a  gentlemen’s 
club,  so  that  they  can  put  on  uniforms  of  a  higher  rank  than  they 
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ever  earned  in  the  regular  military,  to  those  groups  which  certainly 
are  antisocial. 

I  just  hate  to  see  us  launch  into  a  hearing  that  connects  a  move¬ 
ment  or  a  group  of  individuals  with  terrorism  based  upon  what  I’ve 
seen  thus  far  is  news  media  insinuations.  And  that’s  why  I  asked 
Director  Freeh,  “What  does  it  mean  when  it’s  stated  that  Mr. 
McVeigh  has  ties  to  militias  and  some  of  the  other  suspects  have 
ties  to  militias?”  Are  you  saving  militia  CTOups  were  behind  this? 
And  Director  Freeh  declined  to  answer  for  an  acceptable  reason. 
This  is  an  ongoing  investigation.  But  I  think  there  ought  to  be  a 
core  of  information  before  us  that  justifies  a  hearing  that  by  its 
very  existence  connects  groups  to  illegal  activity  before  we  just  say 
we  want  to  haul  you  in  and  find  out  what  you’re  doing,  or  next 
time  if  the  unibomber  strikes  another  industrial  representative,  do 
we  have  to  call  in  those  people  who  attack  industrial  groups  and 
say,  “What  are  you  up  to?” 

I’m  just  saying  there  ought  to  be  sufficient  reason  to  have  a  hear¬ 
ing.  Tnere  may  be  sufficient  reason.  I’d  just  like  to  see  it. 

With  the  time  I  have  left,  if  any  of  you  gentlemen  wish  to  re¬ 
spond,  you’re  most  welcome  to;  otherwise,  I’ll  yield  back  to  the 
Chair. 

Mr.  Terwilliger.  Mr.  SchifF,  I  would  just  have  one  very  brief  re¬ 
sponse  about  the  question  of  militias,  i  think  your  cautionary  state¬ 
ments  here  this  morning  about  not  painting  with  too  broad  a  brush 
about  these  organizations  are  well  founded.  On  the  other  hand,  I 
think  there  is  a  corollary  to  the  principle  that  Mr.  Barr  enunciated 
before  concerning  the  duty  of  every  citizen  not  to  resist  or  to  sub¬ 
mit  to  law  enforcement  authority,  and  that  is  those  of  us  individ¬ 
ually  or  who  as  part  of  a  group  who  join  into  the  political  process, 
wherever  we  be  on  the  spectrum  from  left  to  right,  also  have  an 
obligation  to  respect  the  freedom  of  that  process  and  to  keep  it  free 
from  intimidation. 

There  have  been  sufficient  reports,  I  think,  and  this  is  not  a  his¬ 
torical  anomaly  by  any  means;  it’s  occurred  on  both  the  left  and  the 
right,  but  there  have  heen  reports  which  suggest  that  these  militia 
groups  do  tend  to  engage  in  some  intimidation,  both  of  law  enforce¬ 
ment  authorities — some  of  these  militia  groups — and  the  political 
process,  and  I  think  that’s  something  worth  keeping  a  very  close 
eye  on. 

Mr.  ScHiFF.  Well,  let  me  just  conclude  by  saying  that,  to  the  ex¬ 
tent  there  can  be  a  reasonable  core  linkup  to  the  subject  at  hand, 
which  is  antiterrorism,  and  any  ^oup,  whether  they’re  called  mili¬ 
tias  or  not,  I  would  support  having  hearings  on  it,  but  not  simply 
because  a  group  is  adverse  to  the  political  views  of  Members  of 
Congress. 

Mr.  McCollum.  Thank  you  very  much,  Mr.  Schiff. 

Mr.  Scotc. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  did  I  understand  one  of  your  overarching  points  was 
that  only  with  probable  cause  of  a  crime  should  the  U.S.  Govern¬ 
ment  intrude  into  the  privacy  of  U.S.  citizens? 

Mr.  William  Barr.  What  I  was  saying  was  I  think  the  changes 
that  are  being  discussed  do  not  erode  any  of  the  constitutional  safe¬ 
guards  in  place.  'Ibe  core  safeguard  is  that  we’re  all  protected  with 
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some  privacy  right,  and  before  the  Government  can  intrude  into 
that,  they  have  to  meet  a  constitutional  standard.  The  fourth 
amendment  standard  is  probable  cause.  Other  things,  like  pen  reg¬ 
isters,  bank  records,  where  people  by  their  actions  bring  third  par¬ 
ties  into  their  lives,  they  don’t  require — they  don’t  have  the  same 
constitutional  level  of  protection.  What  I’m  saying  is  the  core  con¬ 
stitutional  protections  are  respected  in  the  various  proposals  that 
are  being  made. 

Mr.  Scott.  Can  you  go  over  how  in  the  case  of  the  pen  register 
you  can  get  around  the  problem?  Why  should  you  be  able  to  get 
aroimd  the  probable  cause  standard  to  determine  who  someone  is 
calling,  because  that  would  seem  to  me  to  be  an  area  where  you 
would  have  an  expectation  of  privacy? 

Mr.  William  Barr.  Well,  no,  I  think  the  law  is  very  clear;  the 
case  law  is  very  clear  that  you  don’t  have  the  expectation  of  privacy 
with  the  question  of  who  you  are  calling.  The  content  of  your  com¬ 
munication,  you  have  it,  but  not  your  traffic.  And  the  reason  for 
that  is  that  you  have  brought  a  third  party  into  that  process; 
namely,  the  telephone  company,  to  hook  you  up  to  a  particular 
number.  They  have  the  information. 

Mr.  Scott.  We’ve  kind  of  discussed  the  question  of  an  investiga¬ 
tion,  and  I  think  what  we’re  getting  into  now  is  what  an  investiga¬ 
tion  means.  And  if  you  have  a  reasonable  suspicion  of  crimes,  you 
would  expect  law  enforcement  to  look  into  it,  and  what  “look  into 
it”  means  can  mean  various — you  get  into  various  stages.  You  sug¬ 
gested  the  pen  remster  is  one  stage  and  actual  listening  into  the 
conversation  would  be  another  level. 

Mr.  William  Barr.  No.  I  think  under  the  Attorney  General’s 
guidelines,  it  contemplates  sort  of  two  different  levels.  The  full¬ 
blown  investigation  where  you  can  use  full-blown  investigative 
techniques  requires  a  reasonable  indication  of  criminal  activity.  So 
if  you  start  an  investigation  along  those  lines  and  you  want  to  use 
a  wiretap  which  has  certain  additional  constitutional  requirements, 
then  you  have  to  meet  the  probable  cause  standard.  Reasonable  in¬ 
dication  would  not  be  enough  for  a  wiretap - 

Mr.  Scott.  But  in  an  investigation  you  can  go  around  and  pick 
up  information  that  may  not  be  an  invasion  of  privacy;  you’re  just 
looking  in  trying  to  develop  your  case. 

Mr.  William  Barr.  Right. 

Mr.  Scott.  It’s  when  you  have — when  you  really  have  to  intrude 
like  the  wiretap  that  you  would  need  the  probable  cause  standard 
to  protect  the  innocent. 

Mr.  William  Barr.  That’s  correct,  where  at  the  lower  level,  like 
a  preliminary  inquiry,  you  don’t  need  the  same  criminal  predicate 
and,  therefore,  you  can  use  less  intrusive  means  that  don’t  impli¬ 
cate  constitutional  rights. 

Mr.  Scott,  But  if  you  want  to  use  the  intrusive  means,  then  just 
because  you’re  having  an  investigation  doesn’t  mean  you  have  the 
right  to  do  a  lot  of  the  things  that  would  be  more  intrusive. 

Mr.  William  Barr.  Right.  You  must  meet  the  constitutional 
standard,  and  there’s  nothing  in  this  proposal  that  I’ve  seen  that 
would  change  that. 

Mr.  Scott.  And  you  would  want  a  predicate  crime  to  be — we  got 
into  a  little  dialog — I’m  sure  you  were  here — when  a  tax  protester 
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would  be  subjected  to  an  investigation,  and  then  the  predicate 
crime  became  murder.  Well,  you  didn’t  need  the  tax  protesting. 

Do  you  have  any  comment  on  that,  what  kind  of  predicate  crimes 
we  ought  to  be  using  to  initiate  the  investigations? 

Mr.  William  Barr.  OK,  it’s  not  a  question  of  initiating  investiga¬ 
tions.  The  issue  is,  what’s  the  standard  for  using  a  wiretap  in  a 
criminal  investigation?  And  my  view  is  that — one  school  of  thought 
is  if  you  have  any  felony,  if  you  have  probable  cause  to  believe  that 
any  felony  is  underv/ay,  then  constitutionally  you  can  use  a  wire¬ 
tap,  and  there’s  no  doubt  about  it.  But  Congress  for  prudential  rea¬ 
sons  has  not  expanded  it  yet  to  every  felony,  but  has  picked  and 
chosen  the  felonies  to  apply  it  to,  and  the  issue  is  as  a  prudential, 
not  as  a  constitutional  matter,  but  just  as  a  judgment,  well,  how 
many  felonies  should  be  included  in  that.  It’s  a  constitutional  tool; 
how  many  felonies  should  it  be  used  with  respect  to,  and  I  think 
that  list  has  to  be  broadened.  There’s  an  argument  for  applying  it 
to  all  felonies. 

I  think  what  Deputy  Attorney  General  Gorelick  was  suggesting 
is  that  certain  things  like  tax,  tax  evasion,  if  it’s  connected  with  a 
broader  investigation,  might  be  a  predicate  for  a  wiretap.  After  all, 
you  know,  A1  Capone  was  investigated  and  charged  with  income 
tax  fraud  even  though  he  had  a  lot — he  had  other  problems. 

Mr.  McCollum.  Thank  you,  Mr.  Scott.  Your  time  is  up. 

Mr.  Buyer. 

Mr.  Buyer.  'Thank  you,  Mr.  Chairman. 

First  of  all,  may  I  apolo^ze  for  not  being  here  during  the  first 
panel.  It  was  my  opportunity  to  chair  my  first  own  subcommittee 
this  moining  on  veterans’  affairs.  So  I  apologize  for  not  being  here. 

The — let  me  make  a  few  comments,  first  of  all;  then  I  have  some 
questions.  Fir.it  of  all,  if  there’s  ever  a  moment  in  time  for  cause 
of  reflection,  it  is  now.  I  think  some  of  our  own  life  experiences,  if 
we  always  made  a  decision  based  on  the  emotion  of  the  moment  in 
our  personal  life — take,  for  example,  Mr.  Barr,  if  you  always  had 
to  make  a  decision  based  on  that  emotion  in  your  personal  life,  how 
many  good  decisions  would  you  have  made  in  your  lifetime?  Prob¬ 
ably  not  very  many.  And  in  your  business  world,  if  you  always  bad 
to  make  a  decision  based  on  the  emotion  of  the  crisis  management 
of  the  moment,  how  many  good  business  decisions  would  you  have 
made  in  a  lifetime?  Well,  I  submit  if  that  analysis  is  not  good  for 
our  personal  lives  .and  it’s  not  good  for  the  business  world,  I  submit 
that  it  is  not  good  government  to  exercise  decisions  of  state  craft 
based  on  the  emotion  of  the  moment.  It  should  be  done  based  upon 
a  thoughtful  process  of  deliberation  and  reflection  with  our  intellect 
and  responsiveness  to  people.  ^ 

So  if  there’s  ever  a  moment  in  time  for  pause  and  reflection,  it  s 
now,  and  legislation  should  be  gauged  through  the  essence  of  time, 
not  only  how  it  would  have  applied  to  the  past,  but  to  the  present 
and  to  the  changes  in  the  political  climate  in  the  future. 

So  when  I  hear  Mr.  Schumer  make  his  comments  about  his  mili¬ 
tias  today,  I  immediately  think  about  the  1960’s.  Why  did  we  make 
changes  in  the  law?  Because  of  the  investigations  that  were  occur¬ 
ring  of  leftist  activi.st  movements.  To  me,  you  see,  there  is  no  dif¬ 
ference  between  the  deplorable,  despicable  acts  of  the  bombing  that 
occurred  in  Oklahoma  City  and  the  killings  of  Kent  State  or  the 
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burning  of  an  ROTC  building  or  the  riots  on  campuses.  There  is  no 
difference,  but  some  like  to  say  that  it’s  different,  based  upon  polit¬ 
ical  motivations  of  the  essence  of  a  political  movement  at  the  time 
in  the  country.  It  should  not  be. 

Mr.  SCHUMER.  Would  the  gentleman  yield? 

Mr.  Buyer.  Sure,  Ill  be  happy - 

Mr.  ScHUMER.  There  were  countless  hearings  about  what  hap¬ 
pened  then.  All  weVe  asking  for  here  is  hearings  so  we  get  some 
knowledge  about  what  happens  now.  That  seems  reasonable.  No 
one  says  let’s  move  quickly.  I  know  we’re  over  the  100  days,  so  we 
should  be  deliberate  and  careful.  But  the  bottom  line  is  very  sim¬ 
ple,  and  that  is  that  we  don’t  know  enough;  everyone  admits  we 
don’t  know  enough.  There  could  be,  may  not  be  a  danger  here,  and 
we  ought  to  look  into  it. 

Mr.  Buyer.  Well,  reclaiming - 

Mr.  ScHUMER.  And,  believe  me,  on  any  side  of  the  political  spec¬ 
trum. 

Mr.  Buyer.  Well,  thank  you.  Reclaiming  my  time,  I  mean  I  can 
see  why  you  would  be  very  defensive.  I  mean,  there  are  people  in 
the  country  today  who  are  outraged  about  the  intrusions  of  govern¬ 
ment  and  whether — ^how  government  got  so  big  and  nonresponsive 
to  people.  If  the  mainstream  America  was  sp  upset  that  they  threw 
people  out  of  power,  how  did  that  affect — ^how  did  that  afreet  ex¬ 
treme?  And  so  I  think  we  have  to  be  very  aware  of  that. 

So  let  me— Judge  Webster,  this  is  a  very  good  opportunity  for  me 
to  have  you  here  and  be  able  to  talk  with  you.  I  think  it  would  be 
very  naive  for  those  of  us  to  ignore  being  able  to  put  together  a 
data  intelligence  base  apparatus  that  would  be  very  helpful  and  co¬ 
operative  not  only  in  our  international  abilities  to  accumulate  data, 
but  also  domestically.  And  when  I  think — I  think  it  would  be  very 
naive  for  us  to  say  that  there  are  three  major  groups  out  there  of 
circles,  and  the  circles  never  touch.  Say,  for  example,  a  drug  cartel, 
the  international  mafia,  and  radical  trends,  national  fundamental¬ 
ist  terrorist  organizations  who  operate  under  the  guise  of  relimon, 
OK,  who  are  supported  and  aided  and  abetted  by  countries  wnose 
actions  are  almost  tantamount  to  war.  They  do  coordinate  and 
sometimes  communicate  with  each  other,  do  they  not.  Judge  Web¬ 
ster? 

Mr.  V/ebster.  There  are  many  accommodations  of  convenience 
where  one  can  serve  the  other’s  interest,  and  sometimes  we  have 
straight  old  narcoterrorist,  and  they  do  cross.  And  I  think  that  it’s 
legitimate,  because  we  are  talking  about  crime  as  well  as  threats 
to  our  national  security,  it’s  legitimate  for  us  to  try  to  understand 
how  those  organizations  interplay. 

Mr.  Buyer.  I  do  have  a  question.  In  this  bill — have  all  of  you  had 
a  chance,  opportunity  to  read  this  bill? 

Mr.  William  Barr.  Whose  bill  is  it,  which  one? 

Mr.  Buyer.  Oh,  I’m  sorry,  this  is  the  President’s  bill  that  he  sent 
over. 

Mr.  William  Barr.  As  I  understand,  it  just  got  here.  I 
haven’t - 

Mr.  Buyer.  Is  this  the  first  one? 

Mr.  William  Barr.  Yes. 
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Mr.  Buyer.  He  sent  over  a  second  one?  All  right,  let  me — ^is  the 
provision  on  terrorist  fundraising  prohibitions  also  in  the  second 
one?  No? 

Mr.  McColujm.  If  the  gentleman  would  yield  to  me — they’re  dif¬ 
ferent  bills.  One  is  designed  for  international  terrorism;  the  other 
domestic. 

Mr.  Buyer.  Oh,  OK,  this  is  the  one  on  international  terrorism. 

Mr.  McCollum.  That’s  right. 

Mr.  Buyer.  I  know  that,  say,  for  example,  whether  it’s  in  the 
1960’s  or  in  the  future,  if  there  were — if  the  United  States  were  at 
war  and  there  were  those  here  in  our  society  who  disagreed  with 
the  United  States  being  at  war  and  organizations  sought  to  aid  and 
abet  the  enemy  of  the  United  States,  would  that  come  under  these 
provisions?  Could  we  go  after  and  use  all  that  data  base  apparatus 
and  go  after  them?  I  mean,  would  they  come  under  the  definitions 
of - 

Mr.  Webster.  Well,  I  have  the  assumption  that  any  data  base 
must  itself  be  legally  acquired,  and  any  information  in  that  data 
base  may  be  lawfully  acquired  and  lawfully  used.  There  will  be 
some  restriction.  CO-INTEL-PRO  is  an  example  of  a  system  that 
got  off  the  trolley  by  using  information  to  discredit  through  covert 
means  the  reputations  of  suspects  and  cause  dissent  and  do  other 
things,  and  we  learned  a  bitter  lesson  in  that  respect.  I  think  it 
was  over  10  years  ago,  longer  than  that,  that  I  said  we  were  out 
of  that  business  forever,  and  I  think  we  are.  But  we  cannot  say  in 
national  security  issues  that  we  cannot  use  the  information  for 
other  legitimate  purposes.  So  we  acquire  it  through  reflated  legal 
means  and  you  disseminate  it  through  reflated  legal  means,  not 
to  suit  the  political  purposes  or  desires  of  the  person  in  power. 

Mr.  Buyer.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  McCollum.  Ms.  Lofgren. 

Ms.  Lofgren.  Thank  you.  I  realize  we’re  running  late.  So  I’ll  just 
ask  two  quick  questions. 

Because  we’re  running  late,  you  may  not  be  able  to  get  too  thor¬ 
oughly  into  the  testimony  of  the  next  panel,  but  I  did  have  a 
chance  to  read  the  statements.  And  one  of  the  things  in  the  state¬ 
ment  of  Dr.  Smith  that  I  found  very  interesting  is  the  suggestion 
that,  in  addition  to  our  law  enforcement  approach,  that  we  bring 
in  sort  of  multi — I  assume — multiskilled  teams  to  assess  growing 
social  movements  and  to  determine  why  they  are  growing  and  what 
fair  response  can  be  given,  not  just  a  law  enforcement  response. 

And  I  was  thinking  about  your  comment,  Mr.  Barr,  tnat  some¬ 
body  needs  to  be  in  charge.  It’s  like  an  incident  team;  somebody’s 
got  to  be  in  charge.  I  very  much  aCTee  with  that,  but  who  else  is 
on  the  team?  Ana  oftentimes  I  think  we  look  at  situations  filtered 
through  where  we’re  sitting,  and  one  of  the  thoughts  I’ve  had,  and 
I'm  really  actually  quite  serious  about  this,  is  the  really  irrational 
behavior  that  seems  to  be  exhibited  by  some  of  the  people  that 
we’re  seeing  on  TV.  I  mean,  if  we  had  individuals  who  believed 
that  space  aliens  were  hovering  over  them  and  were  arming  them¬ 
selves,  we  would  bring  in  a  mental  health  professional  to  deal  with 
that,  but  if  that  same  individual  says  it's  black  helicopters  from 
their  own  Government,  then  it  becomes  some  kind  of  a  free  speech 
issue.  And  so  I’m  wondering,  what  role  should  professionals  not  in 
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law  enforcement  have  in  dealing  with  some  of  these  individuals 
who  appear  to  be  paranoid  in  the  clinical  sense  and  to  have  severe 
mental  disorders. 

Mr.  William  Barr.  Well,  when  I  talked  about  someone  being  in 
charge,  I  was  talking  about  the  law  enforcement  response,  and  I 
think  there  has  to  be  a  clear  division  between  law  enforcement  and 
essentially  social  work  or  other  kinds  of  things  to  ameliorate  social 
conditions.  That  is  not  to  say  that  a  law  enforcement  team,  re¬ 
sponding  to  a  crisis,  shouldn't  have  psychologists  and  others  added 
who  could  deal  with  the  paranoid  personalitv,  or  what  have  you, 
but  if — and  that  is  done  now.  The  FBI  teams  have  people  on  it  that 
can  deal  with  all  manner  of  psychopaths. 

But  if  you’re  talking  about  a  response  to  terrorism  as  a  problem 
that  sort  of  tries  to  get  to  root  causes  and - 

Ms.  Lofgren.  No.  Actually,  Tm  meaning  more  not  a  flabby  root 
cause  soil  of  analysis,  but  if  you  have  an  individual  that  is  under 
observation,  and  properly  so — I  mean,  you  can  do  an  arrest  or  you 
can  do  a  mental  health  conservancy,  and  under  the  law  of  many 
States  these  people  would  qualify  to  be  committed. 

What  is  the  appropriate  response  and  do  you  think  that  we  ought 
to  pull  in  some  other  disciplines  to  make  those  evaluations?  In 
some  cases,  this  may  not  be  purely  a  law  enforcement  issue. 

Mr.  William  Barr.  Well,  I  think  the  FBI  has  tremendous  capa¬ 
bilities,  and  perhaps  Judge  Webster  would  comment  on  those,  in 
this  area  to  assess  personalities,  including  psychological  profiles, 
and  so  forth.  And  there  may  be  some  people  out  there  who,  in  my 
view,  from  a  legal  standpoint,  if  someone  is  legally  culpable,  I  donT 
care  how  colloquially  crazy  they  are,  but  if  they're  legally  culpable, 
they  should  be  punished  as  a  criminal.  On  the  other  hand,  if  some¬ 
one  really  is  legally  insane,  then  they  should  be  treated  on  the  in¬ 
sanity  track,  and  that’s  a  judgment  that’s  usually  made  after 
they’re  apprehended. 

Ms.  Lofgren.  Could  I  ask  one  quick  question  on  technology?  And 
I  know  there’s  been  a  lot  of  discussion  of  the  digital  world  and,  ob¬ 
viously,  it  was  easier  for  law  enforcement  to  deal  with  an  analog 
world.  However,  encryption  and  technology  to  overcome  that  is 
wildly  unpopular  in  Silicon  Valley,  and  not  by  people  who  are  ter¬ 
rorists  or  who  are  involved  in  any  kind  of  really  even  government 
activities,  but  just  unpopular  from  the  free  spirits  that  inhabit  Sili¬ 
con  Valley,  and  they  really  have  the  capacity,  I  believe,  to  defeat 
almost  anything  we  can  put  up  technologically. 

What  is  your  thought,  any  of  you,  on  how  we — whether  we  even 
attempt  to  keep  up  with  that  game  or  whether  technologically  it’s 
a  losing  battle? 

Mr.  Webster.  Well,  I  think  that  Director  Freeh  has  made  the 
point  that  the  technological  progress  and  the  ability  to  encipher 
and  use  distal  technology  to  prevent  overhears,  while  it  might  be 
legitimate  m  a  highly  competitive  business  to  keep  your  competi¬ 
tors  from  finding  out  what  you’re  doing,  nevertheless  impedes  the 
ability  of  law  enforcement  to  engage  in  practices  already  sanctified 
by  the  law  and  supervised  by  the  courts.  It  doesn’t  do  any  good  to 
have  the  right  to  place  a  wiretap  if  you  can’t,  in  fact,  place  it.  I 
think  it’s  important  that  the  law  enforcement  continue  to  have  the 
physical  capability,  and  if  that  means  requiring  the  manufacturers 
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to  put  a  window,  figuratively  speaking,  in  the  system,  so  that  they 
can  get  in  and  listen,  when  they’re  lawfully  able  to  do  so,  we’ve  got 
to  do  that. 

I  know  of  no  m^or  organized  crime  investigation,  no  m^or  ter¬ 
rorist  investig[ation,  no  major  drug  investigation,  and,  indeed,  no 
mtgor  corruption  investigation  that  did  not  involve  the  successful 
use  of  electronic  surveillance,  It’s  a  capability  that’s  vitally  impor¬ 
tant  to  our  law  enforcement  community  in  the  big  picture  and  in 
the  big  cases  and  I  think  we  need  to  spend  the  money  and  require 
the  private  sector  to  accommodate  those  needs. 

Mr.  McCollum.  The  lady’s  time  has  expired. 

Mr.  Bryant. 

Mr.  Bryaot  of  Tennessee.  'Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  the  distinguished  panel  to  answer  the  same 
question  regarding  the  Posse  Comitatus  Act  in  terms  of  Deputy  At¬ 
torney  General  Gorelick  testified  this  morning  that  she  felt  an  ex¬ 
pansion  of  that  or  a  limitation,  I  guess,  of  that  to  include  allowing 
militaiY  troops  to  go  beyond  the  nuclear  weapons,  but  into  biologi¬ 
cal  and  chemical  weapons,  to  come  in  domestically  and  investigate 
those  types  of  cases  because  of  their  unique  expertise.  What  does 
each  of  you  think  of  that?  Judge  Webster. 

Mr.  Webster.  I  think  that  she  did  not  intend  this  to  be  a  sweep¬ 
ing  statement  I  think  what  she  really  wanted — and  she  can  speak 
for  herself — but  what  she  really  wanted  to  say  is  they  have  certain 
knowledge  that’s  important  to  understanding  the  picture.  But  after 
our  experience  with  Yellow  Fruit  and  a  number  of  other  efforts  by 
the  military  to  engage  in  law  enforcement/intelligence  gathering,  I 
think  that  the  law  enforcement  community  does  not  want  to  see 
much  of  that  and  that  the  military  does  not  want  to  see  much  of 
that. 

As  far  as  posse  comitatus  is  concerned,  one  has  to  ask  himself, 
under  what  sets  of  circumstances  would  the  current  capabilities 
and  prospective  capability  of  law  enforcement  be  outrun  by  the  na¬ 
ture  of  the  threat?  That’s  why  we  put  in  a  hostage  rescue  team, 
because  we  didn’t  really  believe  that  the  Jaysogs  and  delta  teams, 
and  so  forth,  which  are  designed  to  end  situations  without  as  much 
regard  for  saving  the  hostages  and  the  civilians  involved  wasn’t  the 
ri^it  way  to  go.  Furthermore,  politically,  the  Carter  administration 
at  that  time  really  declined  to  declare  in  advance  that  they  would 
waive  posse  comitatus.  Even  in  the  Los  Angeles  riots,  when  Presi¬ 
dent  Bush  waived  posse  comitatus  by  bringing  in  some  of  the  regu¬ 
lar  military  in  the  process,  there  was  a  lot  of  scurrying  around  for 
a  couple  of  days  figuring  out  whether  or  not  they  could  do  what 
th^  were  expected  to  do  there. 

So  I’d  say  be  very  cautious  as  you  approach  this.  Take  advantage 
of  what  they  know  and  identity  those  situations  where  the  FBI  and 
others  could  not  deal  with  the  situation.  Develop  memorandums  of 
understanding.  But  I  really  think  in  this  country  and  with  our  tra¬ 
ditions  it  should  be  a  last  resort. 

Mr.  William  Barr.  The  Posse  Comitatus  Act  is  a  criminal  stat¬ 
ute,  and  what  that  means  is  that  the  militaiy  is  very  skittish  about 
providing  any  kind  of  support.  And  when  I  started  out  at  the  De- 

gartment  as  the  Assistant  Attorney  General  for  the  Office  of  Legal 
Counsel,  I’d  have  to  write  monthly  opinions  telling  the  Defense  I)e- 
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partment  it  was  OK  to  do  certain  things  under  the  posse  comitatus, 
like  use  sniffer  dogs  down  on  the  border  even  though  they  weren’t 
going  to  be  handled  by  military  handlers,  things  like  that. 

And  so  I  think  what’s  happening  here  is  there’s  probably  a  con¬ 
sensus  that  we  don’t  want  the  military  to  be  involved  in  the  actual 
investigation,  but  we  do  want  to  be  able  to  draw  upon  technical  as¬ 
sistance  in  biological  and  chemical  attacks  or  potential  attacks,  and 
that  technical  assistance,  not  getting  involved  in  the  actual  inves¬ 
tigation  itself,  I  think  is  necessary,  and  I  think  the  reason  that  we 
are  being  asked  to  clarify  that  is  basically  because  of  the  military 
skittishness,  which  I  don’t  begrudge  them  because  it  is  a  criminal 
statute,  and  if  something  went  wrong,  they’d  be  on  the  line. 

Mr.  1>:rwilliger.  I  couldn’t  agree  more  with  both  what  Judge 
Webster  and  Mr.  Barr  have  said,  Mr,  Bryant.  I  would  only  add  that 
if  our  country  ever  does  face  an  imminent  threat  of  biological  ter¬ 
rorism  or  nuclear  terrorism,  for  that  matter,  we’re  going  to  want 
to  be  able  to  put — bring  all  our  resources  to  bear,  military  and  non¬ 
military  alike.  I  think  we  should  be  able  to  do  that,  and  if  we  need 
to  change  some  things  to  make  it  clear  that  that’s  possible,  let’s  do 
it,  but  at  the  same  time  let’s  make  it  clear  that  any  such  operation 
that’s  occurring  on  our  soil  that  is  a  law  enforcement  function  will 
be  under  law  enforcement  control. 

Mr.  Bryant  of  Tennessee.  I  yield  back  the  balance  of  my  time. 

Mr.  ScHiFF  [presiding].  I  thank  the  gentleman  for  yielding  back. 

Ms.  Jackson  Lee  is  recognized. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman.  I  appreciate  the 
presentation  of  all  the  witnesses. 

And  if  I  might  ask  former  FBI  or  CIA  Director,  Mr.  Webster.  You 
mentioned  the  fact  that  we  need  tools  and  the  focus  that  the  FBI 
would  have  as  the  most  effective  single  agency  that  could  coordi¬ 
nate  our  efforts  against  terrorism.  Tell  me  in  terms  of  us  looking 
toward  legislation,  if  you  had  to  narrow  it  to  the  tool,  law  enforce¬ 
ment  tool,  where  should  we  put  most  of  our  emphasis? 

Mr.  Webster.  Thank  you.  If  I  could  just  repeat  because  it’s  so 
important,  I  think  we  should  establish  a  lead  agency  for  this  work. 
I  tnii  k,  clearly,  that  responsibility  for  all  the  reasons  that  have 
been  said,  should  be  with  the  FBI.  And  I  think  the  FBI  is  best  suit¬ 
ed  bect'^uf  e  if  its  relationship  with  the  Department  of  Justice  to  be 
sure  that  other  agencies  outside  the  Department  of  Justice  are  con¬ 
forming  to  law  and  respecting  privacy  rights  that  exist. 

In  terms  of  the  tools,  I  think  that  greater  access  to  records  that 
are  not  protected  by  privacy  lav/s  ought  to  be  provided  or  you 
should  take  a  good  look  at  the  privacy  laws  to  see  whether  they  are 
unreasonably  impeding  law  enforcement.  Those  records  are  avail¬ 
able  under  many  other  circumstances  and  are  vitally  important  in 
tracking.  The  importance  of  the  tracking  part  is  demonstrated  both 
in  New  York  and  in  Oklahoma  City  in  terms  of  the  axle  identifica¬ 
tion  that  permitted  them  to  find  out  where  that  vehicle  was  made, 
to  whom  it  was  sold,  find  the  rental  agreement.  That  sort  of  thing 
was  opposed  by  the  automobile  industry  for  many  years  because  of 
the  cost,  but  how  vitally  important  it  is. 

Similarly,  there  has  been  opposition  to  putting  taggants  in  black 
powder  explosives,  so  that  we  might  track  back  the  source  of  those 
explosives,  and  I  hope  very  much  that  the  Congress  will  make  that 
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possible  because  it’s  been  resisted  bv  a  number  of  groups  and  by 
tbe  businesses  involved.  I  don*t  think  the  cost  is  excessive,  and  it 
permits  tracking  to  find  out  who  is — forensic  evidence  to  find  out 
who  is  responsible. 

It’s  veiy  important  that  digital  telecommunications  and 
encryption  capabilities  be  made  subject  to  the  right  of  law  enforce¬ 
ment  on  a  proper  showing  to  penetrate  those  barriers  and  listen  to 
what  a  court  authorizes  them  to  listen  to. 

Those  are  some  of  the  tools  that  occur  to  me  now.  There  will  be 
other  forensic  tools  that  will  come  along,  and  they  should  be  put 
to  a  very  shajro  test  in  relation  to  privacy  rights,  but  taking  into 
account  the  dinicultv  of  a  post-terrorist  incident  investigation,  with 
cellular  groups  working  closely  together  it’s  important  that  every 
available  lav^ul  tool,  including  everything  in  modem  technolo^ 
that  can  be  lawfully  used,  be  made  avail^le.  But  I  gave  you  the 
ones  that  I  think  are  on  the  top  of  my  list  right  now. 

Ms.  jACivijON  Lee.  i  thank  you,  and  I’m  going  to  ask  two  very 
quick  questions  to  the  other  two  witnesses,  but  if  I  might  ask  you 
a  brief  one  as  a  followup.  I  think  most  Americans  either  might  be 
surprised  or  probably  not  surprised  that  there’s  probably  less  pri¬ 
vacy  than  we’ve  had,  as  they  say,  over  the  last  50  years,  and  I 
think  we’re  all  exposed  to  a  certain  amount  of  nonprivacy  from  the 
Social  Security  number  to  the  ability  to  link  your  accounts. 

One  of  the  most  sensitive  areas,  of  course,  is  your  financial  ac¬ 
counts,  your  bank  records.  What  would  be  your  litmus  test  to  go 
to  that  extent?  Would  it  be  the  crime?  Would  it  be  some  other  ac¬ 
tivity  that  would  then  generate  the  need  for  that  as  it  relates  to 
terrorism? 

Mr.  Webster.  Well,  there  are  a  whole  wide  range  of  crimes  in 
law  enforcement  where  financial  records  are  key,  but  if  you  could 
find,  for  instance,  that  money  was  coming  into  the  United  States 
to  aid  a  terrorist  activity,  that  would  be  very  important  to  know, 
and  it  has  happened  and  continues  to  happen.  If  you  could  find 
that  money  was  going  outside  the  United  States  to  aid  a  terrorist 
activity  in  a  friendly  country,  that  would  be  important  to  know.  If 
you  could  find  that  there  was  an  element  of  control  by  another 
group  that  was  engaged  in  criminal  activity  not  yet  identified,  that 
would  be  important  to  know.  If  someone  had  made  a  large  invest¬ 
ment  in  ammonium  nitrate,  that  would  be  nice  to  know  as  soon  as 
possible.  Those  are  just  examples  of  the  kinds  of  investigative  uses 
that  could  be  made  of  it. 

Ms.  Jackson  Lee.  Thank  you. 

If  I  can  just  ask  the  question  to  these  two  witnesses,  both  of  you 
have  acknowledged  the  concept  of  reasonable  suspicion,  and  I’d 
simply  like  to  hear  how  that  would  apply  under  the  facts  we  now 
have  about  present-day  militia. 

Mr.  Terwilliger.  The  reasonable  suspicion  standard,  Ms.  Lee,  is 
one  that  is  well  known  to  every  police  officer  in  the  country.  It’s 
in  the  sort  of  age-old  test  that  goes  back  nearly  30  years  now  in 
a  Supreme  Court  decision.  If  a  policeman,  based  on  his  training 
and  experience,  sees  activity  which  reasonably  indicates  and  which 
he  can  articulate  a  factual  basis  for  that  reasonable  indication  that 
criminal  activity  is  afoot,  then  he  can  take  steps  or  she  can  take 
steps  to  investigate  that  mrther. 
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All  Tm  suggesting  in  m  prepared  remarks  and  what  I  alluded 
to  in  my  preliminary  state?  ent  is  that  that  w'buld  be  a  good  stand¬ 
ard  to  use  in  these  guidelii  es  in  the  preliminary  phases  of  a  case 
to  allow  the  FBI  to  use  relatively  nonintrusive  techniques  to  inves¬ 
tigate  any  group,  whether  it  be  a  militia  or  the  Black  Panther 
Party,  that  may  be  espousing  violence  as  some  kind  of  a  tool  of  ei¬ 
ther  social  or  political  change. 

It  seems  to  me  that  what  we  have  to  recognize — and  we’ve  really 
been  dancing  around  this  question  a  little  in  this  debate  for  some 
time — — 

Ms,  Jackson  Lek.  And  I’d  like  to  get  Mr.  Barr  to  answer  as  well. 
So  if  you  could  summarize - 

Mr.  Terwhj.iger.  I’ll  sum  up  then,  I  think  that  what  we  have 
been  dancing  around  is  the  question  of  the  need  for  a  law  enforce¬ 
ment  authority,  such  as  the  FBI,  to  collect  intelligence  as  opposed 
to  merely  collect  evidence  of  a  crime.  Intelligence  is  what  you  gath¬ 
er  in  order  to  know  whether  a  crime  has  been  or  is  being  commit¬ 
ted;  evidence  is  what  you  gather  in  order  to  prove  it. 

As  the  Director  said  on  Capitol  Hill  on  the  Senate  side  a  couple 
of  weeks  ago,  intelligence  is  not  a  dirty  word.  If  we  want  them  to 
prevent  terrorism,  we’ve  got  to  give  them  the  latitude  on  some 
basis  to  go  out  there  and  collect  that  information. 

Ms.  Jackson  Lee.  Mr.  Barr,  if  you  would  directly  respond  as  it 
relates  to  the  militia  and  the  facts  that  we  generally  know  publicly 
today? 

Mr.  William  Barr.  1  can’t  answer  that  comprehensively  because 
I  think  there  are  a  lot  of  different  types  of  militia  and  people  out 
there,  and  also  reasonable  suspicion  is  a  concept  that  is  very  fact- 
bound,  but  I  think  that  proclamations  about  willingness  to  engage 
in  violence  or,  indeed,  the  right  to  use  the  violence  against  the  Gov¬ 
ernment,  coupled  with  the  capacity  to  do  it  and  some  overt  act  such 
as  training  and  preparing  for  something,  depending  again  on  the 
particular  circumstances,  could  create  reasonable  suspicion. 

Ms.  Jackson  Lee.  Thank  you. 

Mr.  McCollum  [presiding].  Your  time’s  up,  Ms.  Lee. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman. 

Mr.  Chabot. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman. 

The  administration  has  proposed  a  new  Domestic 
Counterterrorism  Center  to  coordinate  intelligence  relating  to  ter¬ 
rorism.  And  I’d  ask,  would  you  gentlemen  please  comment  on  any 
problems  that  you’ve  either  seen  when  you  were  in  office  or  since 
you’ve  left  relative  to  the  coordination  between  the  FBI  and  the 
BATF? 

Mr.  William  Barr.  The  ATF? 

Mr.  Chabot.  Yes. 

Mr.  William  Barr.  I  personally  think  that  there’s  an  endemic 
problem  in  government,  and  every  administration  will  stand  up 
and  say  how  great  the  partnership  is  and  how  great  the  coopera¬ 
tion  is,  and  sometimes  it  is,  but  it  takes  a  hell  of  a  lot  of  effort  to 
get  there,  because  there  are  a  lot  of  law  enforcement  agencies  scur¬ 
rying  about  trying  to  get  into  the  lime  light  and  take  control  be¬ 
cause  they  believe  they  have  a  particular  jurisdictional  hook  in  it. 
I  think  that’s  why  Ju^^e  Webster  and  I  are  saying  that  a  very  im- 
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portant  principle  is  to  have  a  clear  lead  agency.  And  I  think  that 
there  are  jurisdictional  fights  all  the  time  that  are  not  good  for  an 
investigation. 

Mr.  Terwilliger.  We  don’t  have  enough  time  for  me  to  relate 
the  number  of  turf  fights  that  I  have  refereed  between  law  enforce¬ 
ment  agencies  over  16  years  in  the  Department  of  Justice,  and  let 
me  say  that  some  of  those  involved  righteousness  on  both  sides  of 
the  issue.  It  is  a  product  of  something,  though,  that  Congress  could 
do  something  about,  were  it  so  inclined.  Tnere  is  competition  for 
budget  dollars,  scarce  budget  dollars,  between  law  enforcement 
agencies.  Where  the  appropriations  come  out  of  two  different  ap¬ 
propriations  subcommittees  due  to  the  fact  that  the  agencies  are  in 
two  different  departments,  that  competition  for  dollars  is  exacer¬ 
bated. 

It  also  seems  to  me  just  very  logically  and  simply  that  the  Attor¬ 
ney  Greneral  is  the  chief  law  enforcement  olTicer  of  the  United 
States.  Therefore,  the  law  enforcement  functions  of  the_Federal 
Government,  the  authority  to  conduct  those  functions  ought  to  be 
vested  in  the  Attorney  General  and  her  subordinates  and  not  in 
other  places. 

Mr.  Webster.  There  are  many  data  bases,  and  when  you  think 
about  a  common  data  base,  you’re  not  talking  about  everything 
being  in  common.  Some  things  can  be  shared  with  other  law  en¬ 
forcement  agencies  and  intelligence  agencies,  and  some  cannot,  to 
protect  sources  and  methods. 

I  seem  to  recall  that  down  in  EPIC  Center,  which  was  the  DEA’s 
intelligence  collection  base  in  El  Paso,  the  FBI  participated,  but 
with  respect  to  its  organized  crime  file,  which  was  so  sensitive  at 
that  time,  they  managed  that  by  placing  an  FBI  special  agent  there 
in  charge  of  tneir  data  base  and  responsive  to  legitimate  requests, 
but  who  did  not  hand  over  a  key  to  the  data  base  to  anybody  that 
happened  to  be  participating  in  the  Center.  Those  are  an  example 
of  ways  you  can  work  this  out  but  get  the  job  done  as  long  as,  as 
Attorney  General  Barr  says,  it’s  clearly  understood  that  you  have 
a  lead  agency  and  that  agency  has  the  authority  to  compel  re¬ 
sources. 

Mr.  Chabot.  Some  have  suggested  that  the  coordination  could  be 
improved  if  the  BATF  was  merged  into  the  F^BI.  Would  any  of  you 
gentlemen  like  to  comment  on  that,  what  you  think  about  that  sug¬ 
gestion? 

Mr.  William  Barr.  I  personally  favored  and  proposed  it.  1  think 
the  Secretary  of  the  Treasury  should  generally  worry  about  the 
economy  and  the  Treasury  and  should  worry  about  collecting  reve¬ 
nue  and  associated  legal  violations.  I  think  the  Attorney  General 
is  the  chief  law  enforcement  officer,  and  I  think  explosions  and 
guns  and  chasing  gangs  around  the  streets  belong  in  the  Depart¬ 
ment  of  Justice,  and  I  think  that  that’s  where  the  BATF  should  be 
and  I  think  that,  in  fact,  was  proposed  early  in  this  administration 
but  nixed.  I  don’t  say  that  because,  by  the  way,  of  any  disrespect 
for  the  BATF. 

Mr.  Webster.  I  made  the  same  proposal  to  then-Deputy  Attor¬ 
ney  General  Heyman  when  he  was  in  office.  Many  of  the  regulatory 
functions  that  are  carried  out  by  BATF  can  be  handled  by  assign¬ 
ing  it  to  some  other  branch,  either  in  Treasury  or  the  Department. 
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Mr.  Chabot.  ok.  For  he  record,  I  think  that  that’s  something 
that  we  should  perhaps  further  pursue  and  would  like  to  continue 
to  look  into  that  effort.  " 

Thank  you  very  much.  I’ll  yield  back  ;he  balance  of  my  time. 

Mr.  McCollum.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

I  want  to  pursue  for  a  min  ate  or  two  Mr.  Terwilliger’s  reasonable 
suspicion  language  that  he  outlines  on  pages  10  through  13,  I 
think,  of  his  testimony.  And  I  don’t  want  to  engage  in  a  semantic 
discussion,  but  I  hear  you  saying  that,  first  of  all,  the  standard 
that  the  FBI  is  currently  using  you  would  advocate  should  be 
changed  to  a  reasonable  suspicion  standard;  is  that  correct? 

Mr.  TkrwilIvIGKR.  In  part;  what  I  am  suggesting  for  consider¬ 
ation — and  “advocacy”  may  be  too  strong  a  word,  but  what  I’m  sug¬ 
gesting  for  consideration  is  that,  because  there  is  so  much  confu¬ 
sion  on  the  part  of  agents  and  supervisors  of  agents  as  to  what 
they  can  and  cannot  do  under  the  current  guidelines,  rather  than 
reinterpret  them,  let’s  scrap  them  and  go  to  use  of  a  standard  that 
is  familiar  to  both  lawyers  and  law  enforcement  officers  alike.  The 
problem  is  that  there  really  is  no  standard  for  the  so-called  prelimi¬ 
nary  inquiry  under  the  current  guidelines. 

Mr.  Watt.  OK.  First  of  all,  let  me  make  sure  I’m  clear  whether 
your  opinion  is  that  the  adoption  of  a  reasonable  suspicion  stand¬ 
ard  would,  in  fact,  be  a  lower  standard  •  an  the  FBI  is  currently 
using  or  it  would  not  be  a  lower  standard. 

Mr.  Terwilliger.  Well,  it  is  probably  a  lower  standard  than  a 
reasonable  indication  of  criminal  activity,  but  I’m  not  sure  that  on 
plain  verbiage  that  there’s  a  lot  of  difference  there.  I  think  that  it 
is  a  more  clear  standard  to  the  agents  who  have  to  interpret  it 
than  the  current  standard,  which  has  engendered  considerable  con¬ 
fusion — 

Mr.  Watt.  OK  Let  me  go  forward  because  then  your  next  step 
beyond  that — well,  you  in  your  earlier  answer  to  a  question  distin¬ 
guished  between  the  gathering  of  intelligence  and  the  gathering  of 
evidence,  and  I  take  it  that  this  lower  standard  would  trigjger  a 
gathering  of  intelligence  information  which  I  think  you  describe  at 
the  bottom  of  page  12  as  including  gathering  of  literature  distrib¬ 
uted  for  general  consumption,  and  then  vou  progress  on  page  13, 
in  the  middle  of  the  page,  to  a  point  wnere  this  reasonable  sus¬ 
picion  standard  would  get  you  to  permitting  a  law  enforcement  offi¬ 
cer  to  assume  an  undercover  role  in  order  to  advance  an  investiga¬ 
tion.  So,  basically,  this  standard  then  gets  you  into  infiltration,  and 
so  forth. 

I  guess  the  question  I'm  asking  is  whether  Mr.  Barr  and  Mr. 
Webster  believe  that  there  should  be  a  change — ag;ree  with  Mr. 
'Terwilliger  that  there  should  be  a  change  in  the  FBI’s  standard  or 
whether  you  think  that  this  lowering  of  the  standard  is — rnight  cre¬ 
ate  some  dangerous  problems?  That’s  the  question  I’m  trying  to  get 
to. 

Mr.  William  Barr.  I  would  not  like  to  see  a  higher  threshold  to 
a  preliminary  investigation  put  in  the  guidelines,  and  if  reasonable 
suspicion  is  higher  than  what  currently  is  in  there.  I’m  not  sure  I 
would  go  with  it.  If  it’s  the  same  or  lower,  fine. 
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Mr.  Watt.  You  wouldn’t  mind  lowering  the  standard  for  the 
FBI’s  intrusion  into  people’s  lives,  but  you  wouldn’t  want  it  any 
hi^er?  Is  that  what  I'm  getting - 

Mr.  William  Baiir.  Well,  remember  that  a  preliminary  inquiry 
does  not  use  intrusive  means  of  investigation.  So  I’m  not  sure 
checking  data  bases,  and - 

Mr.  Watt.  Well,,  now  wait  a  minute  now.  On  page  13,  Mr. 
Terwilliger  is  talking  about  this  standard  permitting  a  law  enforce¬ 
ment  officer  to  “assume  an  undercover  role.”  That’s  pretty  intru¬ 
sive,  I  would  think. 

Mr.  Terwilligef!,  What  I  have  written  there  is  simply  a  state¬ 
ment  of  what  a  law  enforcement  officer  could  do  today,  what  the 
FBI  could  do,  if  thiere  were  no  guidelines  whatsoever.  Evei^thing 
that  is  written  there  is  what  is  permissible  under  the  Constitution 
as  interpreted  by  the  Supreme  Court  and  other  courts.  There  is  no 
constitutional  riglit  implicated  particularly  under  the  fourth 
amendment  by  the  use  of  an  undercover  law  enforcement  officer  as 
opposed  to  simply  debriefing  an  informant. 

Mr.  Watt.  So  let  me  just  be  clear  and  I’ll  wrap  up,  Mr.  Chair¬ 
man.  If  one  of  these  militia  groups  has  said  anything  about  using 
violence  in  defense  of  the  Government,  you  then  believe  that  should 
trigger  an  investigation  which  should  then  trigger  an  undercover 

operation  into  this  thing,  and  that  would  be - 

Mr.  'Terwilliger.  No - 

Mr.  Watt  [continuing].  Sufficient? 

Mr.  Terwilliger.  Not  at  all.  I  think  that  the  fact  pattern  that 
you  posit,  the  hypothetical,  is  far  too  simple  a  basis  to  make  the 
kinds  of  judgments  you’re  talking  about.  I  do  think  that  the  FBI 
ought  to  be  able  to  collect  the  kinds  of  statements  you’re  talking 
about,  keep  those  on  file,  find  out  who  the  people  are  that  are  run¬ 
ning  this  organization,  and  then  if  further  facts  justify  it,  go  fur¬ 
ther  with  different  sorts  of  investigative  techniques  to  find  out  if 
there  is  a  crime  behind  that  kind  of  rhetoric,  but  the  rhetoric  alone 
to  me  is  not  a  justification  and  it’s  not  a  reasonable  suspicion  of 
criminal  activity,  as  you  describe  it. 

Mr.  McCollum.  Thank  you,  Mr.  Watt. 

I  know,  Judge  Webster,  you’ve  got  to  catch  a  plane.  Mr.  Barr  is 
the  last  questioner,  but  whenever  you  have  to  go,  feel  free.  We  un¬ 
derstand  that. 

Mr.  Webster.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  McCollum.  Mr.  Barr. 

Mr.  Bob  Barr.  Thank  you,  Mr.  Chairman. 

And,  Director  Webster,  I  tbke  no  offense  if  you  do  have  to  leave. 

Mr.  Webster.  Thank  you. 

Mr.  Bob  Barr.  I’d  like  to  state  for  the  record  with  Mr.  Barr  here 
that  our  career  paths  have  crossed  several  times;  they  remained 
parallel  for  a  while  ar.d  then  he  went  on  to  bigger  and  better 
things.  But  I’d  like  hirr,  to  know  that  in  each  and  every  instance 
in  which  we’ve  been  confused  or  I’ve  been  confused  with  you  over 
the  years,  it’s  always  worked  to  the  advantage  of  my  reputation. 

[Laughter.] 

Mr.  Bob  Barr.  I  don't  think  you  could  say  the  same,  but  it’s  tre¬ 
mendous  having  this  panel  here  today.  I  very  much  appreciate  the 
tremendous  perspective  that  we’ve  had  on  this  problem. 
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Is  the  current,  Mr.  Barr,  is  the  current  definition  of  terrorism 
that  the  FBI  uses  in  its  investigative  role,  is  it  adequate? 

Mr.  William  Barr.  No  one  has  suggested  to  me  that  it  isn’t,  A 
number  of  the  proposals  here  trigger  off  or  use  the  INA,  the  Immi¬ 
gration  and  Naturalization  Act  language  for  terrorism.  I  found  that 
sufficient,  but  I’m  open  to  any  suggestion  that  it  has  to  be  clarified. 

Mr.  Bob  Barr.  It  seems  to  me  that  it  is  also.  I  never  had  any 
problem  with  it.  And  in  looking  through  various  materials  that  we 
have  before  us  here,  it  seems  to  me  an  adequate  definition  because, 
of  course,  it  is  tied  to  the  unlawful  use  of  force  or  violence  in  fur¬ 
therance  of  political  or  social  goals.  I  think  that  it  is,  but  I  just 
wanted  to  see  if  you  had  heard  anything  otherwise. 

With  regard  to  the  Attorney  Generais  guidelines,  last  revised  in 
1989,  on  domestic  terrorism,  it’s  my  recollection — and  I  just  have 
some  notes  here;  I  don’t  have  the  specific  language  before  me — that 
investigations  can  be  initiated  only  when  facts  or  circumstances 
reasonably  indicate  that  a  Federal  crime  has  been,  is  being,  or  may 
be  committed.  It’s  that  “may  be”  language  that  I  think  may  be 
troubling  to  some  folks,  including  some  in  my  district.  Is  that 
where  we  get  into  a  discussion  of  reasonable  suspicion  or  am  I  con¬ 
fusing  different  criteria  for  different  purposes? 

Mr.  TerwiIvLIGER.  I  think,  Mr.  Barr,  that  you’re  absolutely  right. 
As  a  practical  matter,  that’s  where  we  would  get  into  a  discussion 
of  using  reasonable  suspicion  as  a  predicate  to  investigate  further, 
to  either  confirm  or  dispel  that  suspicion,  and  if  confirmed,  then  go 
on  to  further  investigation. 

Obviously,  if  a  crime  has  been  committed,  if  we  know  that,  then 
we  don’t  have  to  worry  about  reasonable  suspicion.  We  have  all  the 
probable  cause  we  need  to  proceed  with  the  most  intrusive  inves¬ 
tigative  techniques. 

Mr.  Bob  Barr.  With  regard  to  posse  comitatus,  I’m  just  a  little 
bit  confused  and  I  don’t  think  it’s  anything  that  you  all  have  said, 
but  just  trying  to  deal  with  so  much  in  such  a  short  period  of  time 
here.  Is  it  necessary  to  obtain  benefit  or  to  have  the  benefit  of  par¬ 
ticular  expertise  that  the  military  may  be  possess,  not  to  inves¬ 
tigate  crimes,  but  to  provide  support  to  existing  Federal  law  en¬ 
forcement  agencies?  Do  we  need  to  really  change  the  law  in  order 
to  do  that? 

Mr.  William  Barr.  I  think  as  a  practical  matter  it  should  be 
changed  because  I  think  it  has — one,  to  give  the  military  comfort 
and,  two,  to  constrain  the  extent  to  which  that  authority  would  be 
used.  The  military  has  traditionally  asked  for  clarification  and,  as 
you  know,  there  are  other  areas  in  the  posse  comitatus  area  where 
we’ve  provided  very  specific  authorization;  for  example,  the  use  of 
military  crews  during  training  for  certain  antidrug  activities,  and 
so  forth.  It’s  always  fairly  clearly  defined.  So  I  don’t  think  this 
would  be  a  major  departure  from  our  practice  in  the  past,  but  I 
think  as  a  practical  matter,  in  order  for  the  Justice  Department  to 
be  assured  that  the  military  will  respond  promptly,  1  think  we 
should  probably  get  some  language  in  there. 

Mr.  Bob  Barr.  OK.  Mr.  Terwilliger,  1  know  you  touched  on  this 
in  your  preliminary  remarks.  Would  you  agree  with  that  assess¬ 
ment? 
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Mr.  Terwilliger.  Absolutely.  It  really  is— I  think  all  are  in 
agreement,  including  this  administration  and  its  proposals,  that  we 
do  not  want  the  military  performing  directly  primary  law  enforce¬ 
ment  functions,  but  that  their  assistance  can  be  invaluable  and 
that  if  the  law  needs  some  amendment  in  order  to  make  it  crystal 
clear  that  they  can  legally  provide  that  kind  of  assistance,  then  we 
should  do  so. 

Mr.  Bob  Barr.  OK  I'm — for  the  record,  I  don’t  want  anything  to 
be  implied  into  my  question  because  I  have  no  notion  yet  whether 
or  not  we  really  need  to  do  that,  but  I  just  wanted  to  clarify  wheth¬ 
er  you  all  felt  it  was  necessary  to  do  that. 

rd  just  like  to  conclude  by  indicating,  Mr.  Barr,  that  I  appreciate 
your  remarks  concerning  providing  sustained  resources  to  the  FBI. 
I  know  when  I  was  involved  in  law  enforcement  with  the  Depart¬ 
ment  of  Justice,  it  was  a  continual  battle,  and  it’s  not  Republican 
or  Democrat.  There  are  budgetary  constraints  that  tug  at  any  ad¬ 
ministration,  and  law  enforcement  is  not  immune  from  those  at  all. 
And  I  think  it  is  very,  verj'  important  to  provide  the — to  make  a 
decision  as  a  people  that  we  want  to  have  a  sustained  capability 
within  the  bounds  of  whateve^^  laws  Congress  decides  that  ought  to 
be,  but  to  say,  yes,  you’re  authorized  for  this  much,  but  then, 
again,  to  hold  back  and  not  allow  them  to  hire  creates  the  problems 
and  the  perception  of  problems,  as  we’ve  seen  with  the  inability  of 
the  prior  witnesses  to  really  articulate  v/hat  we  need  more  re¬ 
sources  now  and  we  didn’t  a  week  ago  or  2  months  ago.  And  I  think 
it  is  important  to  recognize  that  we  need  to  provide  sustained  re¬ 
sources  in  whatever  areas  and  to  whatever  extent  the  Congress 
deems  necessary,  and  I  think  it’s  important  to  remember  that. 

'ThanVc  you. 

Mr.  McCollum.  Thank  you,  Mr.  Bair. 

yyid  1  want  to  thank  our  panel  of  witnesses  today.  I  know  that 
Judge  Webster  had  to  run  just  a  moment  ago  to  get  the  plane,  but 
we  very  much  appreciate  former  Attorney  General  Barr,  you,  and 
Mr.  Terwilliger  and  Judge  Webster  for  being  here.  You  contributed 
to  our  effort,  and  thank  you  again. 

Our  final  panel  of  witnesses  today,  a  four-person  panel,  is  a 
mixed  panel,  and  I’m  going  to  introduce  them  in  the  order  in  which 
I  anticipate  asking  them  to  testify,  and  again  would  ask  them  to 
summarize  so  that  we  can  get  through  this  in  an  orderly  fashion. 

Our  first  witness  is  Thomas  Halpern,  the  associate  director  of 
factfinding  for  the  Anti-Defariation  League.  Mr.  Halpern  coordi¬ 
nates  the  league’s  efforts  to  monitor  and  counteract  antisemitism, 
racism,  and  extremism  of  both  the  far  right  and  the  far  left,  includ¬ 
ing  activities  of  armed  militias,  the  Ku  Klux  Klan,  Neo-Nazis 
Skinheads,  and  Louis  Farrakhan’s  Nation  of  Islam.  He  has  spoken 
on  extremist  group  activity  and  the  Anti-Defamation  League’s  role 
in  combating  extremism  before  law  enforcement  conferences  and 
around  the  country. 

Our  next  witness  is  Ira  Glasser,  who  has  been  executive  director 
of  the  American  Civil  Liberties  Union  since  1978.  Previously,  he 
was  director  of  the  New  York  City  Civil  Liberties  Union.  Prior  to 
his  affiliation  with  the  ACLU,  Mr.  Glasser  was  a  mathematician 
and  a  member  of  the  science  and  mathematics  faculties  of  Queens 
College  and  Sarah  Lawrence  College.  In  addition,  he’s  also  been  the 
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Dr.  William  Niskanen,  Jr.  is  the  chairman  of  the  Cato  Institute 
and  was  a  founder  of  the  National  Tax  Limitation  Committee.  Un¬ 
fortunately,  because  of  ill  health,  Dr.  Charles  Schultz  is  unable  to 
be  with  us  this  morning,  but  his  statement  will  be  made  a  part  of 
the  hearing  record. 

Gentlemen,  your  written  statements  will  also  be  made  a  part  of 
the  hearing  record  in  their  entirety  and  so  I  respectfully  request 
that  you  try  to  limit  your  oral  testimony  to  5  minutes  and  the 
Chair  recognizes  William  Barr. 

STATEMENT  OF  WILLIAM  P.  BARR,  FORMER  ATTORNEY 
GENERAL,  DEPARTMENT  OP  JUSTICE 

Mr.  Barr.  Good  morning,  Mr.  Chairman  and  distinguished  mem¬ 
bers  of  the  cominittee,  good  morning.  Appreciate  the  opportunity  to 
testify  before  this  distinguished  committee  on  the  balanced  budget 
amendment. 

Let  me  just  initially  say  something  about  the  argument  that  we 
hear  that  first  you  have  to  designate  the  cuts  that  are  to  be  made 
under  this  amendment.  I  think  that  is  putting  the  cart  before  the 
horse,  given  the  very  nature  of  this  exercise. 

In  my  view,  the  balanced  budget  amendment  is  a  structural  re¬ 
form  that  is  meant  to  address  a  structural  imbalance  that  has  de¬ 
veloped  over  the  years.  Until  now,  special  interests,  in  particular 
spending  measures,  have  been  able  to  overwhelm  the  public’s  dif¬ 
fuse  interest  in  controlling  or  protecting  against  excessive  borrow¬ 
ing,  and  the  budget  amendment  is  intended  to  level  the  playing 
Bdd,  and  its  purpose  is  to  create  a  structure  that  makes  it  hard 
to  borrow  and  therefore  forces  hard  choices  to  be  made. 

It  seems  to  me  that  if  one  suggests  that  we  have  to  make  those 
hard  choices  first  and  specify  cuts  that  are  to  be  made,  it  is  really 
designed  to  mobilize  the  special  interests  to  prevent  the  reform 
from  taking  place  and  to  keep  in  place  a  system  that  has  worked 
to  their  advantage.  This  is  a  debate  over  basic  principle,  a  basic 
structural  principle,  the  basic  rules  that  should  govern  the  process, 
and  therefore  it  seems  to  me  that  it  is  inappropriate  to  turn  atten¬ 
tion  to  the  specifics  that  may  evolve  in  the  future. 

After  all,  when  the  framers  were  discussing  whether  there 
should  be  a  Presidential  veto  in  the  Constitution,  they  didn’t  start 
saying,  well,  let’s  see  when  that  veto  might  be  used  in  the  future. 

The  second  general  point  I  would  like  to  make  is  that,  at  least 
from  a  legal  standpoint  as  the  debate  is  taking  shape,  there  is  an 
effort  to  cram  the  amendment  between  Scylla  and  Charybdis.  On 
the  one  hand  there  is  the  suggestion  that  there  is  going  to  be  very 
heavy  judicial  involvement  and  judicial  micromanagement  of  the 
budget  process,  but  then  when  it  is  said  that  safeguards  can  be  put 
in  place  that  would  prevent  this  and  the  courts  will  only,  in  fact, 
play  a  limited  role,  the  suggestion  is  made,  well  then  it  is  a  paper 
tiger  and  really  is  an  academic  exercise. 

I  think  both  of  these  propositions  are  false.  As  my  statement  sets 
out  in  more  detail,  the  judicial  role  under  the  amendment  should 
be  extremely  limited.  First,  the  statute  can  be  crafted  so  it  will  not 
create  opportunities  for  judicial  intrusion,  as  I  will  describe  in  a 
moment.  Moreover,  even  where  potential  cases  do  arise,  under 
longstanding  constitutional  doctrines,  the  courts’  role  will  be  lim- 
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ited.  Few  sxiits  can  be  brought  under  judicial  principles  of  standing 
which  requires  a  plaintiff  to  have  a  specific  concrete  injury  to  him¬ 
self  that  18  not  shared  in  general  by  other  taxpayers  or  by  citizens 
at  large. 

Second,  even  in  the  unusual  case  where  standing  could  be  estab¬ 
lished,  the  current  doctrine  of  the  Supreme  Court  makes  it  clear 
that  there  would  be  the  utmost  deference  to  the  political  branches 
and  particularly  the  Congress  in  the  way  Congress  goes  about 
achieving  a  balanced  budget.  And  finally,  even  where  a  violation 
were  found,  there  are  principles  of  constitutional  law  that  would 
restrain  the  courts  from  fashioning  overly  intrusive  remedies.  So  I 
am  confident  that  this  is  not  an  occasion  where  the  courts  are 

foing  to  use  this  amendment  to  usurp  the  powers  of  the  political 
ranch. 

Moreover,  I  think  that  the  amendment  itself  equips  Congress  to 
deal  with  that  situation  by  giving  Congress  broad  authority  to  pro¬ 
vide  for  the  enforcement  of  this  amendment,  and  if  it  eventuates 
that  courts  are  playing  an  inappropriate  role,  that  particular  provi¬ 
sion  arms  Congress  with  the  ability  to  provide  appropriate  safe¬ 
guards  and  define  the  scope  of  the  judicial  role. 

Even  though  the  courts  will  have  a  limited  role,  I  believe  that 
the  balanced  budget  amendment  will  be  very  effective  without  ex¬ 
tensive  judicial  enforcement. 

First,  I  think  the  political  branches  themselves  understand  the 
Constitution  to  place  constraints  on  their  activities,  and  indeed  ju¬ 
dicial  enforcement  has  been  the  exception,  not  the  rule,  when  it 
comes  to  the  political  branches  obeying  the  dictates  of  the  Constitu¬ 
tion. 

Recently,  for  example,  the  Supreme  Court  ruled  that  the  Senate 
has  absomte  discretion  in  how  it  conducts  its  impeachments.  It 
does  not  require  the  Senate  to  provide  due  process  or  anything  else 
and  the  Senate  could  with  impuiiity  under  the  Constitution  run 
complete  kangaroo  courts.  And  as  the  Supreme  Court  said,  we  rely 
on  the  oath  of  office  of  the  Senators  to  ensure  that  those  procedures 
in  the  Senate  are  going  to  be  conducted  fairly,  and  they  have 
throughout  history. 

And  finally,  I  tnink  the  ultimate  check  here  against  violation  of 
this  amendment  is  a  very  potent  one,  the  political  check. 

Let  me  close  by  pointing  to  two  practical  aspects  of  the  balanced 
budget  amendment  that  I  think  are  key  and  which  make  it  essen¬ 
tially  self-enforcing  and  which  I  think  would  limit  mischief  that 
could  be  done  by  the  courts.  The  heart  of  the  amendment  is  section 
6.  That  limits  the  public  debt.  That  is  a  self-enforcing  mechanism, 
and  it  is  a  very  potent  and  effective  mechanism. 

As  a  practical  matter,  I  cannot  think  of  an  instance  in  the  con¬ 
stitutional  history  of  the  United  States  where  the  political 
branches,  particularly  the  Congress,  have  directly  violated  a  vote 
requirement  set  forth  in  the  Constitution.  It  will  require  a  three- 
fifths  vote  to  increase  the  debt,  and  I  cannot  imagine  a  cir¬ 
cumstance  where  Congress  would  increase  the  debt  without  taking 
that  three-fifths  vote. 

Moreover,  this  is  not  a  kind  of  provision  that  can  be  cir¬ 
cumvented.  In  the  real  world — on  the  street — this  provision  bites 
because  the  U.S.  Government  could  not  as  a  practical  matter  raise 
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a  nickel  by  issuing  paper  in  violation  of  the  Constitution.  No  insti¬ 
tutional  investor  would  invest  in  that  kind  of  unenforceable  paper, 
so  this  provision,  which  is  at  the  very  core  of  the  amendment,  will 
bite  in  the  real  world.  If  courts  were  to  disappear  from  the  earth 
tomorrow  this  provision  would  still  be  effective  and  would  still  con¬ 
trol  borrowing. 

The  second  provision  is  section  1.  That  is  the  provision  that  deals 
with  the  balance  in  a  particular  fiscal  year.  Now,  it  is  important 
to  remember  that  section  6,  the  limitation  on  the  debt  limit,  also 
enforces  section  1.  No  matter  what  kind  of  gamesmanship  Congress 
tries  to  engage  in  under  section  1  in  any  given  fiscal  year,  section 
6  places  a  limit  on  the  public  debt  and  stands  there  like  a  stone¬ 
wall,  so,  again,  section  1  has  a  built-in,  self-enforcing  mechanism. 

The  notion  that  we  need  courts  to  do  it  or  that  courts  will  be 
called  upon  to  do  it,  I  think,  is  a  phantasm.  Moreover,  it  is  impor¬ 
tant  to  make  clear,  I  think,  in  the  language  of  the  Constitution, 
and  this  is  my  principal  advice  to  the  committee,  that  section  1  is 
really  meant  to  dictate  the  result  that  has  to  occur  at  the  end  of 
the  fiscal  year.  That  is,  by  the  end  of  the  fiscal  year  outlays  cannot 
exceed  receipts  unless  Congress  by  a  three-fiflhs  vote  has  specified 
the  amount  of  the  deficit  for  that  fiscal  year. 

That  allows  the  political  process  to  stay  in  play  throughout  the 
entire  fiscal  year  without  groups  or  without  courts  coming  in  and 
trying  to  dictate  specific  approaches  to  be  taken  by  Congress,  be¬ 
cause  there  are  a  whole  range  of  things  that  Congress  can  do  up 
until  the  last  day  of  the  fiscal  year,  whether  it  be  cutting  spending 
or  whether  it  be  adopting  a  resolution  by  three-fifths,  so  I  think  it 
is  important,  as  the  Senate  amendment  does,  to  make  it  clear  that 
you  are  not  dictating  the  process  to  be  carried  out  in  section  1.  You 
are  dictating  the  result,  and  you  are  leaving  it  up  to  Congress  to 
provide  a  process  that  will  achieve  that  result,  and  I  think  if  you 
do  that  in  this  amendment,  then  you  will  avoid  and  really  prevent 
opportunities  for  judicial  mischief 

Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

Prepared  Statement  ok  William  P.  Barr,  Former  Attorney  General, 
Department  of  Justice 

Mr.  Chairman  and  distinguished  members  of  the  Committee:  I  am  honored  to 
have  been  invited  today  to  testify  on  the  Balanced  Budget  Amendment. 

You  have  asked  me  to  discuss  whether  judicial  enforcement  of  the  Amendment 
would  result  in  undue  interference  by  the  federal  courts  in  the  budget  process.  My 
statement  today  will  largely  parallel  my  January  5,  1995,  testimony  hefore  the  Sen¬ 
ate  Judiciary  Committee  concerning  the  Senate’s  version  of  the  proposed  Amend¬ 
ment. 

In  my  view,  though  it  is  always  difficult  to  predict  the  course  of  future  constitu¬ 
tional  law  development,  the  courts’  role  in  enforcing  a  properly  crailed  Balanced 
Budget  Amendment  will  be  auite  limited.  I  see  little  risk  that  the  Amendment  will 
become  the  basis  for  judicial  micromanagement  or  superintendence  of  the  federal 
budget  process.  Furthermore,  to  the  extent  such  judicial  intrusion  does  arise,  the 
Amendment  itself  equips  Con^ss  to  correct  the  problem  by  statute.  On  balance, 
moreover,  whatever  remote  risk  there  may  be  that  courts  will  play  an  overly  intru¬ 
sive  role  in  enforcing  the  Amendment,  that  risk  is,  in  my  opinion,  vastly  outweighed 
by  the  benefits  of  such  an  amendment. 

I  believe  there  are  two  overarching  reasons  why  the  courts’  enforcement  role 
under  the  Amendment  will  be  strictly  limited.  First,  there  arc  practical  consider¬ 
ations  involving  the  contemplated  operation  of  the  Amendment  that  will  prevent 
courts  from  assuming  an  intrusive  rote.  Second,  there  are  basic  doctrinal  constraints 
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that  will  tend  to  prevent  the  courts  from  becoming  unduly  involved  in  the  budgetary 
process.  These  d^rinal  constraints  are  threo:  (1)  the  limitations  on  the  power  of 
federal  Courts  contained  in  Article  III  of  the  Constitution — primarily  the  require¬ 
ment  of  standing:  (2)  the  deference  courts  would  owe  to  Congress,  botn  under  exist¬ 
ing  constitutions  doctrines,  and  oarticularly  under  section  8  of  the  Amendment  it¬ 
self,  which  expressly  confers  enlorcement  responsibility  on  Con^ss;  and  (3)  the 
limits  on  judicial  remedies  running  against  coordinate  branches  of  government,  both 
that  the  courts  have  imposed  upon  themselves  and  that,  in  appropriate  cir¬ 
cumstances,  Congress  may  impose  on  the  courts. 

I.  Practical  Limitations 

Let  me  turn  first  to  the  practical  considerations  that  will  limit  judicial  intrusive¬ 
ness. 

The  various  versions  of  the  Balanced  Budget  Amendment  that  have  been  debated 
over  the  years  have  in  common  two  basic  provisions  designed  to  limit  Congress’  abil¬ 
ity  to  borrow  money  to  fund  deficit  spending.  It  is  these  two  limitations  on  Congress’ 
borrowing  power  that  could  potentially  create  new  opportunities  for  courts  to  in¬ 
trude  themselves  into  the  budgetary  process.  (Provisions  imposing  additional  limits 
on  the  raising  of  revenue,  in  contrast,  present  no  such  new  risk  of  judicial  inter¬ 
ference,  since  the  courts  today  already  may  entertain  claims  that  revenue  bills  do 
not  comply  with  clear  constitutional  procedures.) 

The  first  of  the  two  provisions  limiting  the  borrowing  power  is  a  cap  on  the  public 
debt.  Section  6  of  the  House  version  of  the  Amendment  contains  such  a  provision, 
as  does  section  2  of  the  Senate’s  proposed  Amendment.  In  either  case,  this  provision 
is  straightforward:  It  sets  an  overall  limit  on  the  public  debt  and  prohibits  Congress 
from  borrowing  in  excess  of  that  limit  unless  Congrcss  approves  an  increase  in  the 
public  debt  by  a  three-fiflhs  majority.  Such  a  provision  would  be  extremely  potent, 
since  it  would  erect  a  clear  barrier  to  deficit  spending  that  would  be  essentially  self- 
enforcing,  even  if  the  courts  play  little  or  no  role.  We  can  expect  that  Congress 
would  obey  this  clear  voting  requirement,  just  as  Congress  today  honors  similar 
statutory  debt  limits.  More  importantly,  as  a  practical  matter,  it  would  be  impos¬ 
sible  for  the  United  States  to  raise  funds  by  selling  debt  in  violation  of  a  debt  ceil¬ 
ing;  it  is  inconceivable  that  investors  would  buy  such  unenforceable  instruments. 
Because  the  only  question  raised  by  section  6  would  be  whether  Congress  had  ap¬ 
proved  a  particular  increase  in  the  debt  limit  by  a  three-fiflhs  vote,  this  provision 
offers  little  room  for  judicial  micro  management  or  mischief. 

The  second  basic  provision  limiting  Congress’  borrowing  power  is  the  requirement 
that  outlays  for  a  given  fiscal  year  not  exceed  receipts  unless  authorized  by  a  thrcc- 
fiflhs  vote  of  Congress.  This  mandate  is  contained  in  section  1  of  the  House  Amend¬ 
ment  and  in  section  1  of  the  Senate  Amendment.  The  principal  enforcement  mecha¬ 
nism  for  such  a  provision  is,  in  fact,  the  overall  debt  limit  discussed  above.  This 
overall  cap  would  impose  a  hard  and  fast  limit  on  Congress’  ability  to  enlarge  the 
national  debt  through  deficit  spending,  regardless  of  any  gamesmanship  that  may 
occur  during  a  particular  fiscal  year. 

It  is  absolutely  critical,  in  my  view,  that  a  Balanced  Budget  Amendment  be  care¬ 
fully  crafled  so  that  it  does  not  invite  judicial  intervention  in  the  course  of  a  fiscal 
year.  The  Senate  version  of  the  proposed  Amendment  accomplishes  this  objective  by 
simply  mandating  an  end  result — tnat  total  outlays  for  a  fiscal  year  shall  not  have 
exceeded  total  receipts  unless  Congress  has  approved  a  specific  excess  by  a  three- 
fiflhs  vote — and  by  leaving  it  entirely  to  Confess  to  design  the  procedures  and 
means  for  achieving  that  end  result.  A  violation  of  this  mandate  could  not  occur 
until  the  close  of  the  fiscal  year  at  issue;  up  until  that  time,  the  political  process 
would  still  be  ve^  much  in  play,  and  a  wide  variety  of  policy  choices  could  be  made 
to  achieve  compliance — ranging  from  spending  cuts  to  mustering  the  reemired  three- 
fiflhs  vote  to  approve  greater  aeficit  spending.  Furthermore,  section  6  oi  the  Senate 
proposal  would  allow  Congress  to  rely  on  estimates  of  outlays  and  receipts  in  adopt¬ 
ing  legislation  to  implement  and  enforce  the  Amendment.  All  of  these  provisions 
combined  make  it  clear,  under  the  Senate  Amendment,  that  prior  to  the  end  of  the 
fiscal  year  no  case  would  be  ripe  for  a  court  to  decide.  And  after  the  fiscal  year  had 
closed,  assuming  a  court  did  have  jurisdiction  (which  would  subject  to  the  con¬ 
straints  I  discuss  below),  the  court  would  be  limited  to  providing  declaratory  relief, 
since  the  violation  would  then  be  in  the  past. 

Although  section  1  of  the  House  version  is  desired  to  achieve  the  same  basic  ob¬ 
jective  as  the  Senate’s  proposal,  I  believe  it  would  create  unnecessary  risks  of  judi¬ 
cial  intervention  by  attempting  to  specify  a  process  for  achieving  the  end  result.  Sec¬ 
tion  1  of  the  House  Amendment  would  require  Congress  to  adopt  a  specific  state¬ 
ment  of  receipts  and  outlays  “[pjrior  to  each  fiscal  year^  and  would  mandate  that 
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"actual  outlays  do  not  exceed  the  outlays  set  forth  in  such  statement.”  Althou^ 
Congress  could  approve  an  excess  of  outlays  over  receipts  by  a  three-fifths  vote,  sec¬ 
tion  1  can  be  read  as  requiring  that  such  a  vote  accompany  the  initial  adoption  of 
the  statement  of  outlays  and  receipts,  since  Congress  could  only  amend  that  state¬ 
ment  thereafter  "provided  revised  outlays  are  not  greater  than  revised  receipts.” 
Thus,  in  the  unlikely  event  that  a  plaintiff  had  standing  and  the  case  were  justici¬ 
able,  the  procedure  created  by  section  1  could  conceivabW  open  the  door  for  a  court 
to  order  mid-fiscal-year  iiyunctive  relief  where  it  could  be  shown  that  a  particular 
action  would  cause  outlays  to  exceed  those  specified  in  the  operative  statement 
adcmted  by  Conmss. 

While  the  riws  of  judicial  meddling  may  be  slight,  I  would  suggest  that  those 
risks  could  be  obviated  altogether  by  reworoing  section  1  of  the  Amendment  in  such 
a  way  as  to  make  clear  that  it  would  require  a  balance  of  outlays  and  receipts  at 
the  close  of  the  fiscal  year,  not  a  running  balance  throughout  the  year  which  could 
invite  judicial  intervention.  The  Amendi^nt  could  also  be  revised  to  make  it  clear 
that  Congress  would  be  given  the  principal  responsibility  for  putting  in  place  en¬ 
forcement  procedures  to  ensure  that  this  result  is  achieved.  Pursuant  to  its  author¬ 
ity  under  section  8,  Congress  could  always  define  by  statute  the  President's  role  in 
the  process,  as  Congress  has  previously  done  under  the  Budget  Control  Act, 

II.  Article  III  Limitations 

While,  as  described  above,  the  opjwrtunity  for  judicial  intrusiveness  can  and 
should  be  limited  by  the  structure  of  the  Amendment,  there  are  other  significant 
constraints  on  judicial  overreaching. 

Article  III  of  the  Constitution  confines  the  jurisdiction  of  the  federal  courts  to 
“Cases”  or  “Controversies.”  As  an  essential  part  of  this  case-or-controversy  limita¬ 
tion,  any  plaintifi  who  hopes  to  invoke  the  judicial  power  of  the  federal  courts  must 
demonstrate  sufTicient  “standing.” 

Although  the  Court  has  not  been  completely  consistent  is  defining  this  doctrine, 
its  fundamental  principles  remain  clear.  At  an  irreducible  minimum,  a  plaintiff 
must  show  three  things  to  satisfy  the  standing  requirement:  (1)  “injury  in  fact” — 
that  he  personally  has  suffered  some  concrete  and  particularized  injury;  (2) 
‘i.raceability^ — that  the  particularized  injury  was  caused  by,  and  is  fairly  traceable 
to,  the  allegedly  illegal  conduct;  and  (3)  “redressibility”— that  the  relief  sought  will 
\ike\y  redress  the  plaintiffs  injury.  E.g,,  Ltnan  v.  Defenders  of  Wildlife,  112  S.  Ct. 
2130,  2136  (1992);  Valley  Forge  Christian  College  v.  Americans  United  For  Separa¬ 
tion  of  Church  &  State.  Inc.,  454  U.S.  464,  482-83  (1982);  Simon  v.  Eastern  Ken¬ 
tucky  Welfare  Rights  Organizations,  426  U.S.  26,  38,  41  (1976). 

Basically,  we  can  anticipate  two  kinds  of  court  challenges  relating  to  the  borrow¬ 
ing  limitations  in  the  Balanced  Budget  Amendment:  (1)  a  claim  that  a  particular 
budrotary  action  (such  as  a  spending  or  borrowing  measure)  violates  section  1  or 
6  of  the  Amendment  or  its  implementing  statutes  by  “unbalancing  the  budget  or 
by  exceeding  the  applicable  debt  limit,  or  (2)  a  claim  that  one  of  the  implementing 
mechanisms  enactea  by  Congress  pursuant  to  section  8  of  the  Amendment  is  itself 
in  violation  of  section  1  or  6.  In  either  case,  I  believe,  few  plaintiffs  would  be  able 
to  establish  the  requisite  standing  to  invoke  federal  court  review. 

The  “injury  in  fact”  requirement  alone  would  be  an  imposing  hurdle.  It  is  fun¬ 
damental  that,  to  establish  “irnury  in  fact,”  a  plaintiff  cannot  rely  on  generalized 
grievances  and  burdens  sharea  by  all  citizens  and  taxpayers,  but  rather  must  be 
able  to  show  a  particularized  injury  he  has  distinctiveW  sustained.  No  private  citi¬ 
zen  or  group  would  have  standing  to  obtain  judicial  enforcement  of  the  Amendment 
solely  by  virtue  of  their  status  as  a  citizen  or  taxpayer.  Their  supposed  injury — the 
burden  of  deficit  spending  and  increased  debt  is  snared  by  all  taxpayers  and  is  pre¬ 
cisely  the  kind  of  “generalized  grievance”  to  wliich  the  judicial  power  does  not  ex¬ 
tend.  As  the  Supreme  Court  recently  reiterated:  “As  an  ordinary  matter,  suits  pre¬ 
mised  on  federal  taxpayer  status  are  not  co^izable  in  the  federal  courts  because 
a  taxpayeria  ‘interest  in  the  moneys  of  the  Treasuiy  ...  is  shared  with  millions 
of  others,  is  comparatively  minute  and  indeterminable;  and  the  effect  upon  future 
taxation,  or  any  payments  out  of  the  funds,  so  remote,  fluctuating  and  uncertain, 
that  no  basis  is  aiTorded  for  [judicial  intervention].'”  Asorco,  Inc.  v.  Kadish,  490  U.S. 
606,  613  (1989)  (quoting  Frothingham  v.  Mellon,  262  U.S.  447,  487  (1923)). 

Moreover,  even  in  the  case  where  a  plaintiff  could  establish  “injury  in  fact”  by 
showing,  for  example,  that  a  specific  budgetaiy  action  causes  particularized  and  dis¬ 
tinct  harm  to  him — it  would  still  be  difficult  lor  that  plaintiff  to  satisfy  the  remain¬ 
ing  two  elements  of  Article  III  standing— the  traceability  and  redressibility  require¬ 
ments.  Given  the  myriad  components  of  any  budget,  most  plaintiffs  would  be  unable 
to  show  that  the  putatively  illegal  conduct — the  unbalancing  of  the  budget  or  the 
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breaking  of  the  debt  ceiling — was  “caused”  by»  and  hence  is  fairly  traceable  to,  the 
particular  spending  measure  that  has  allegedly  harmed  them.  Moreover,  a  plaintiff 
would  be  hard  put  to  demonstrate  redressibility  because  the  politicsd  branches 
would  have  numerous  w^s  to  achieve  compliance  with  the  Amendment — other  than 
by  eliminating  the  specific  measure  hanring  the  plaintiff.  There  would  thus  be  no 
legitimate  basis  for  a  court  to  single  out  and  strike  down  the  specific  spending  meas¬ 
ure  tc  which  the  plaintiff  objects. 

I  should  for  a  moment  address  the  case  of  Flast  v.  Cohen,  392  U.S.  83  (1968), 
where  the  Supreme  Court,  27  years  ago,  allowed  a  taxpayer  to  mount  an  Establish¬ 
ment  Clause  challenge  against  federal  aid  to  parochial  schools,  is  the  only  instance 
where  the  Court  has  departed  from  its  rigorous  restriction  on  taxpayer  standing. 
Flast  plainly  has  no  application  to  the  present  context  and  would  not  authorize  gen¬ 
eral  taxpayer  standing  to  seek  judicial  enforcement  of  the  Balanced  Budget  Amend¬ 
ment.  First,  the  Court  has  never  identified  any  constitutional  restriction  on  the  pow¬ 
ers  of  Congress  other  than  the  Establishment  Clause  that  might  support  an  excep¬ 
tion  to  the  general  prohibition  on  taxpayer  standing.  Moreover,  by  its  terms,  Flast 
is  limited  to  cases  challenging  congressional  action  taken  under  its  taxing-and- 
spending  power  (Art.  I,  Sec.  8,  Cl.  1  of  the  Constitution)  when  the  expenditure  of 
tax  revenue  is  made  for  an  illicit  purpose.  In  contrast,  sections  1  and  6  of  the  Bal¬ 
anced  Budget  Amendment  limit  Congress'  owing  power  (a  separate  power,  enumer¬ 
ated  in  Art.  I,  Sec.  8,  Cl.  2)  and  contain  no  restriction  on  the  purposes  of  congres¬ 
sional  expenditures.  The  Court  has  expressly  declined  to  extend  Flast  beyond  the 
exercise  of  Congress'  power  under  Art.  1,  Sec.  8,  Cl.  1  to  other  fiscal  provisions.  See, 
e.g..  Valley  Forge  Christian  College,  454  U.S.  at  480.  And  finally,  in  subse^ent 
cases,  the  Supreme  Court  has  consistently  reaffirmed  the  need  for  all  plaintiffs  to 
demonstrate  particularized  injury,  thus  casting  doubt  on  the  continued  vitali^  of 
Flast,  I  cannot  see  the  Court  resurrecting  and  extending  Flast  in  the  context  of  the 
Balanced  Budget  Amendment. 

There  remains  the  question  whether,  by  virtue  of  their  office,  Members  of  Con¬ 
gress  can  establish  standing  where  a  private  citizen  could  not.  The  Supreme  Court 
has  never  recognized  congref  .ional  standing,  and  forceful  arguments  have  been  ad¬ 
vanced  against  it.  See  Barnes  v.  Kline,  759  F.2d^  21,  41--51  (D.C.  Cir.  1985)  (Bork, 
J,,  dissenting),  vacated  as  moot  sub  nom,  Burke  v.  Barnes,  479  U.S.  361  (1987). 
Those  lower  courts  that  have  allowed  congressional  standing  have  limited  it  in  ways 
that  would  greatly  restrict  its  use  in  efforts  to  enforce  the  Balanced  Budget  Amend¬ 
ment.  First,  Members  must  demonstrate  that  they  have  suffered  injury  in  fact  by 
dilution  or  nullification  cf  their  congressional  voting  power.  In  addition,  Members 
must  still  satisfy  the  other  requirements  of  Article  III  standing,  including  the 
traceability  and  redressibility  roauiremonts.  And  finally,  under  the  aoctrine  of  *equi- 
table  discretion,”  recognized  by  Ine  D.C.  Circuit,  Members  must  show  that  substan¬ 
tial  relief  could  not  otherwise  be  obtained  from  fellow  legislators  through  the  enact¬ 
ment,  repeal  or  amendment  of  a  statute.  See  Melcher  v.  Federal  Open  Market 
Comm.,  836  F.2d  561,  563  (D.C.  Cir.  1987). 

Even  if  the  legitimacy  of  concessional  standing,  in  principle,  were  ultimately  ac¬ 
cepted  by  the  Supreme  Court,  I  would  expect  that  doctrine  would  have  narrow  ap¬ 
plication  in  the  context  of  the  Balanced  Budget  Amendment.  Even  if  a  circumstance 
arose  where  a  Member  could  meet  the  first  two  requirements,  it  seems  that,  absent 
a  serious  and  clear  abuse,  the  equitable  discretion  doctrine  would  militate  strongly 
against  allowing  congressional  standing.  Such  a  case  would  not  be  like  the  Pocket 
Veto  cases  where  the  Executive  has  allegedly  “nullified”  a  Member's  vote;  here  it 
would  be  Congress  itself  that  has  taken  the  challenged  action.  If  the  doctrine  of  “eo- 
uitable  discretion”  has  any  force,  it  should  apply  to  limit  judicial  actions  by  individ¬ 
ual  Members  who  wish  to  challenge  enforcement  of  the  Congress'  own  budgetary  de¬ 
cisions,  since  the  real  giievance  of  the  congressional  plaintiffs  in  such  a  case  would 
be  ihe  failure  to  persuade  their  fellow  legislators  of  the  correctness  of  their  point 
of  view.  See  Moore  v.  United  Slates  House  of  Representatives,  733  F.2d  946,  956 
(D.C.  Cir.  1984),  cert,  denied,  469  U.S.  1106  (1985);  Riegle  v.  Federal  Open  Market 
Comm.,  656  F.2d  873,  881  (D.C.  Cir.),  cert,  denied,  454  U.S.  1082  (1981). 

It  is  obvious  from  this  discussion  that  I  view  Article  Ill’s  standing  requirement 
as  a  principal  safeguard  again  it  undue  judicial  activism  in  this  area.  But  I  would 
be  the  last  to  say  that  the  stf.nding  doctrine  is  an  ironclad  shield  against  judicial 
activism.  The  doctrine  is  malleable  and  it  has  been  manipulated  by  the  courts  in 
the  past.  There  is  a  clear  trend,  however,  toward  narrowing  the  parameters  of  con¬ 
stitutional  standing.  See  Lujan  v.  Defenders  of  Wildlife,  supra;  Valley  Forge  Chris¬ 
tian  College,  supra.  Furthermore,  we  can  anticipate  that  the  congressional  budg¬ 
etary  process  is  not  likely  to  be  a  field  where  the  courts  would  be  eager  to  stret^ 
the  doctrine.  The  federal  Dudget  and  the  public  debt  limits  do  not  typically  implicate 
sensitive  individual  rights,  and  thus  there  may  be  less  temptation  for  courts  to 
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apply  the  Btanding  requirements  more  loosely.  In  addition,  courts  are  not  expert  at 
fathoming  the  ins  and  outs  of  budgetary  arcana,  and  there  is  no  reason  to  ink  they 
would  be  so  inclined  to  enter  that  thicket  as  to  manipulate  standing  principles  to 
do  80.  Nevertheleas,  the  possibility  remains  One  way  to  minimize  the  risk  of  such 
judicial  activism  is  for  Congress  to  take  care  in  the  wording  of  any  particular  stat¬ 
utes  that  are  enacted  in  implementing  the  Amendment  so  as  not  to  give  rise  to 
colorable  claims  of  standing  or  private  rights  of  action. 

Before  moving  on,  I  should  also  point  out  for  the  Committee  one  area  that  I  be¬ 
lieve  does  hold  some  potential  for  mischief  and  that  Congress  ma^  wish  to  address. 
That  is  the  area  of  state  court  review.  The  constraints  of  Article  III  do  not,  of 
course,  apply  to  state  courts,  which  are  courts  of  general  jurisdiction.  State  courts 
are  not  bound  by  the  “case  or  oontrovers/’  reauirement,  even  when  deciding  issues 
of  federal  law,  including  the  interpretation  of  tne  Feder^  Constitution.  Asarco,  Jnc., 
490  U.S.  at  617.  Accordingly,  it  is  possible  that  a  state  court  could  entertain  a  chal¬ 
lenge  to  a  federal  statute  under  the  Balanced  Budget  Amendment  despite  the  fact 
that  the  plaintiHs  would  not  satisfy  the  requirements  for  standing  in  federal  court. 
Absent  an  applicable  provision  in  federal  law  for  exclusive  jurisdiction  in  the  federal 
courts,  the  state  court  in  such  a  circumstance  would  have  the  authority  to  render 
a  bindiing  legal  judgment.  Ibid,  The  only  avenue  for  federal  review  would  be  by  cer¬ 
tiorari  to  the  Supreme  Court,  which  has  held  that  it  may  exercise  it3  discretionary 
jurisdiction  in  such  cases  “if  the  judgment  of  the  state  court  causes  direct,  specific, 
and  concrete  injury  to  the  parties  who  petition  for  .  .  .  review,  where  the  req¬ 

uisites  of  a  case  or  controversy  are  also  met.”  Id.  at  623-24. 

To  avoid  the  possibility  that  a  federal  statute  or  the  federal  budgetary  process  it¬ 
self  mi^t  be  entangled  in  such  a  state  court  challenge,  I  would  suggest  that  Con¬ 
gress  include  a  provision  for  exclusive  federal  jurisdiction  in  any  implementing  lems- 
lation  enacted  pursuant  to  section  8  of  the  Amendment.  Such  a  provision  should  be 
carefully  worded  so  as  not  to  create  inadvertently  any  implied  right  of  judicial  re¬ 
view  in  federal  court  and  so  as  not  to  affect  any  of  the  otherwise  applicable  limita¬ 
tions  on  justiciability  discussed  in  this  statement. 

III.  Judicial  Deference 

Let  me  now  turn  to  the  second  factor  that  will  constrain  judicial  overreaching.  In 
those  cases  where  standing  is  established  and  the  court  proceeds  to  review  the  mer¬ 
its  of  a  claim  under  the  Balanced  Budget  Amendment,  tnere  is  no  reason  to  believe 
that  the  court  would  readily  second-guess  decisions  made  by  the  political  branches. 
On  the  contrary,  following  long-estaolishcd  doctrine,  as  well  as  the  Amendment’s 
own  explicit  dictates,  a  reviewing  court  is  likely  to  accord  the  utmost  deference  to 
the  choices  made  by  Congress  in  carrying  out  its  responsibilities  under  the  Amend¬ 
ment, 

This  judicial  deference  would  be  strongest  in  cases  challenging  the  implementing 
mechanisms  adopted  by  Congress.  The  Balanced  Budget  Amendment,  in  essence, 
mandates  certain  results  (balanced  budgets  and  capped  debt),  and  section  8  requires 
Congress  to  put  in  place  mechanisms  to  achieve  those  results.  It  is  well-established 
that  where  the  Constitution  requires  a  certain  “end,”  Congress  will  be  given  the 
wi^at  latitude  in  selecting  “means”  to  achieve  that  end.  Thus,  for  example,  the 
courts  have  accorded  broad  deference  to  Congress  in  its  selection  of  appropriate  en¬ 
forcement  mechanisms  under  section  6  of  the  Fourteenth  Amendment.  See  Katzen- 
bach  v.  Moraan,  384  U.S.  641  (1966).  And  in  the  context  of  the  apportionment  proc¬ 
ess,  where  the  Constitution  mandates  in  fairly  precise  terms  that  Representatives 
shall  he  apportioned  among  the  several  States  *^according  to  their  respective  Num¬ 
bers”  (Art.  1,  Sec.  2,  Cl.  3),  the  Supreme  Court  has  deferred  to  Congress’  choice  of 
the  method  for  apportionment,  even  though  a  State  adversely  affected  could  dem¬ 
onstrate  that  another  method  might  yield  a  more  accurate  result.  See  U.S.  Dep*i  of 
Commerce  w.  Montana,  112  S.  Ct.  1415,  1429  (1992). 

The  need  for  deference  would  be  even  more  compelling  in  cases  under  the  Bal¬ 
anced  Budget  Amendment,  since  the  language  of  the  Amendment  explicitly  confers 
on  Congmess,  in  mandatory  terms,  the  responsibility  for  implementing  the  Amend¬ 
ment.  Unless  the  implementing  and  enforcement  provisions  adopted  by  Congress 
are  plainly  incompatible  with  the  Amendment,  it  is  unlikely  a  court  would  sub¬ 
stitute  its  judgment  for  choices  made  by  Congress. 

Even  in  ch^lenges  to  specific  budgetary  actions — for  example,  a  claim  that  a  par¬ 
ticular  spemding  measure  threatens  to  unbalance  the  budget — the  courts  would  tend 
to  defer  to  the  judgments  of  the  political  branches,  except  where  a  constitutional  vio¬ 
lation  is  clear.  Not  only  do  courts  stare  with  the  general  presumption  that  Congress 
has  acted,  constitutionally,  see  Pension  Benefit  Guaran^  Corp.  v.  R.A.  Gray  &  Co., 
467  U.S.  717,  729  (1984),  but  that  general  rule  of  deference  is  substantially  rein- 
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forced  by  the  Amendment's  explicit  assignment  of  implementation  responsibility  to 
Congress  in  section  8.  This  implementation  responsibility  will  inherently  involve 
discretionary  and  expert  judgments.  It  is  precisdy  when  reviewing  these  kinds  of 
technical  fiscal  issues — matters  uniquely  within  tne  province  and  expertise  of  the 
political  branches — where  the  courts  are  most  inclined  to  defer  to  the  sound  judg¬ 
ment  of  the  Congress  and  the  Executive. 

In  sum,  then,  even  where  the  courts  reach  the  merits  of  a  claim  under  the  Bal¬ 
anced  Bud^t  Amendment,  we  are  far  more  likely  to  see  deference  to  Congress  than 
heavy-handed  second-messing  by  the  courts.  This  is  not  to  say  that  courts  will  ig¬ 
nore  clear  instances  oT  abuse;  however,  it  is  precisely  in  such  cases — in  which  the 
violations  are  not  arguable  but  palpable — where  judicial  intervention  is  most  appro¬ 
priate. 


IV.  Limitations  on  Judicial  Remedies 

For  the  reasons  outlined  above,  I  am  confident  the  courts  will  entertain  very  few 
suits  challenging  congressional  actions  under  the  Balanced  Budget  Ameninent,  and 
that,  when  and  if  they  do,  the  courts  will  be  inclined  to  defer  to  the  judgments  of 
Confess  and  the  Executive  in  the  budget  area.  Assuming,  however,  that  a  court 
might  entertain  such  a  suit  and  might  declare  a  particular  ouc^etary  action  uncon¬ 
stitutional  as  a  violation  of  the  Amendment,  there  are  still  mrther  judicial  con¬ 
straints  making  it  unlikely  a  court  will  order  intrusive  remedies  in  sucn  a  case.  As 
I  see  it,  these  constraints  fall  into  two  categories:  prudential  considerations  that  will 
limit  a  court’s  exercise  of  its  remedial  powers  and  limitations  created  by  section  8 
of  the  Amendment  itself. 

First,  courts  arc  appropriately  Mary  of  becoming  too  deeply  involved  in  super¬ 
intending  decisions  and  processes  that  are  essentially  lemslative  in  character,  and 
for  that  reason,  any  court — moat  certainly  the  Supreme  Court — will  hesitate  to  im¬ 
pose  remedies  that  could  embroil  it  in  the  supervision  of  the  budgetary  process.  In¬ 
deed,  in  the  context  of  the  Balanced  Budget  Amendment,  the  choice  of  any  specific 
remedy — for  example,  an  order  specifying  a  particular  adjustment  of  expenmtures 
to  bring  the  federal  budget  back  into  compliance  with  the  Amendment — would  in¬ 
variably  require  the  court  to  displace  Congress  by  making  a  policy  decision  that  is 
inherently  legislative  and  therefore  inappropriate  for  the  courts.  I  believe  it  far  more 
likely  that  a  court  faced  with  a  violation  of  the  Amendment  would  take  the  le^s  in¬ 
trusive  route  of  simply  declaring  the  particular  action  at  issue  unconstitutional  and 
leaving  it  to  Congress  to  choose  the  appropriate  remedy. 

There  are  plenty  of  cases  in  which  the  Supreme  Court  has  followed  this  route. 
For  example,  in  Buckley  v.  Valeo,  424  U,S.  1  (1976),  the  Court  declared  the  composi¬ 
tion  of  the  Federal  Election  Commission  unconstitutional  as  a  violation  of  the  Ap¬ 
pointments  Clause,  but  stewed  the  Court’s  judgment  to  “afford  Congress  an  oppor¬ 
tunity  to  reconstitute  the  Commission  by  law  or  to  adopt  other  valid  enforcement 
mechanisms”  that  would  remedy  the  violation.  Id.  at  143,  And  recently,  in  Harper 
V.  Virginia  Dept,  of  Taxation,  113  S.  Ct.  2510  (1993),  where  the  Court  retroactively 
invalidated  a  discriminatory  tax  that  had  been  levied  by  Virdnia,  the  Court  refused 
to  order  a  refund  of  the  amounts  improperly  collected  ana  held  instead  that  the 
fashioning  of  an  appropriate  remedy  was  properly  left  to  state  authorities.  See  id. 
at  2619-20. 

Even  in  cases  where  there  has  been  a  proven  violation  of  the  Fourteenth  Amend¬ 
ment,  the  Court  has  required  the  same  respect  for  a  legislature’s  ability  to  devise 
remedies  involving  the  exercise  of  the  legislature’s  taxing  authority.  In  Missouri  v. 
Jenkins,  496  U.S.  33  (1990),  the  Court  confirmed  that  “the  imposition  of  a  tax  in¬ 
crease  by  a  federal  court,”  even  as  a  remedy  for  racial  segregation  by  a  state  school 
district,  must  be  “an  extraordinary  event.”  id.  at  51.  “In  assuming  for  itself  the  fun¬ 
damental  and  delicate  power  of  taxation,”  the  Court  held,  “the  District  Court  not 
only  intruded  on  local  authority  but  circumvented  it  altogether.  Before  taking  such 
a  db^astic  step  the  District  Court  was  obliged  to  assure  itself  that  no  permissiole  al¬ 
ternative  would  have  accomplished  the  required  task.”  Ibid.  According  to  the  Court 
^he  very  complexity  of  the  problems  of  financing  and  managing  a  .  .  .  public 

school  system  suggests  that  .  ,  .  the  legislatures  efforts  to  tadrie  the  problems 

should  be  entitled  to  respect”  and  that  “local  officials  should  at  least  have  the  oppor¬ 
tunity  to  devise  their  own  solutions  to  these  problems.”  Id,  at  62  (internal  quotation 
marks  removed).  The  Court  in  Jenkins  upheld  the  district  courts  power  to  order  a 
local  school  district  to  levy  its  own  taxes  because  such  a  levy  was  the  only  means 
by  which  the  school  district  could  raise  funds  adequate  to  comply  with  the  courts 
desegregation  order.  See  id.  at  55-68.  That  could  never  be  the  case  with  any  poten¬ 
tial  violation  of  the  Balanced  Budget  Amendment,  which  imposes  limitations  on  def¬ 
icit  spending  and  the  public  debt,  rather  than  an  obligation  to  raise  revenues.  There 
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will  alwava  be  a  myriad  of  policy  choices  available  to  Congress  for  avoiding  infringe¬ 
ment  of  the  debt  cap  and  balanced  budget  requirement. 

Jenkins  is  also  readily  distinguishable  from  the  context  of  the  Balanced  Budget 
Amendment  on  the  ground  that  Jenkins  did  not  involve  *"80  instance  of  one  branch 
of  the  Federal  Government  invading  the  province  of  another,”  but  instead  involved 
a  court  order  “that  brings  the  weiffht  of  federal  authority  upon  a  local  p)vemment 
and  a  State.”  Id.  at  67  (Kennedy,  J.,  concurring  in  part  and  concurring  in  the  ju^- 
ment).  The  distinction  is  critical  because  under  Article  I,  Section  1,  “[ajll  legislative 
Powers”  granted  under  the  Federal  Constitution  are  vested  in  Congress,  and  the 
enumeration  of  legislative  powers  b^ns  by  providing  that  “[t]he  Congress  shall 
have  Power  To  lay  and  collect  Taxes’^(Art.  I,  Sec.  8,  Cl.  1).  Based  on  these  provi¬ 
sions,  the  Court  has  stated  that  “[tjaxation  is  a  legislative  function,  and  Congress 
...  is  the  sole  organ  for  levying  taxes.”  National  Cable  Television  Ass*n  v.  united 
States,  416  U.S.  336,  340  (1974X  Sec  Missouri  v.  Jenkins,  495  U.S.  at  67  (Kennedy, 
J.). 

A  second  source  of  limitations  on  the  courts’  exercise  of  their  remedial  powers  is 
found  in  the  Amendment  itself.  Under  section  8,  which  provides  that  ‘Congress 
shall  enforce  and  implement  this  Article  by  appropriate  legislation  ”  (Ilongress  will 
have  the  authority  to  adopt  remedies  for  any  purported  violation  of  the  Amendment. 
Congress,  for  example,  could  provide  for  correcting  a  threatened  budget  imbalance 
or  overspending  through  sequestration,  rescission  or  other  devices.  In  addition,  sec¬ 
tion  8  logically  gives  Congress  the  power  to  limit  the  types  of  remedies  that  migjit 
be  ordered  by  a  court.  This  power  is  consistent  with  Article  III,  delegation  of  author¬ 
ity  to  Congress  to  define  and  limit  the  jurisdiction  of  the  federal  courts,  and  would 
allow  Congress,  for  example,  to  deny  courts  the  ability  to  order  injunctive  relief  for 
violations  of  the  Amendment.  Congress  has  adopted  such  limitations  in  other  con¬ 
texts.  See  e.g.,  Norris-La  Guardi  a  Act,  29  U.S.C.  101-115  (prohibiting  courts  from  en¬ 
tering  injunctions  in  labor  disputes);  Federal  Anti-Injunction  Act,  28  U.S.C.  §21^3 
(prohibiting  federal  courts  from  enjoining  state  court  proceedings);  Tax  Injunction 
Act,  26  U.S.C.  §  7421(a)  (prohibiting  suits  to  restrain  the  assessment  or  collection 
of  taxes). 

These  powers  given  to  Congress  will  compound  the  courts’  self-imposed  prudential 
concerns,  with  the  result  that  the  courts  will  be  even  more  hesitant  to  order  intru¬ 
sive  remedies  for  ostensible  violations  of  the  Amendment.  Courts  regularly  defer  to 
remedies  that  have  been  crafted  by  Congress.  Tliis  deference  is  shown  even  in  cases 
involving  the  vindication  of  individual  rights.  Tae  Supreme  Court,  for  example,  has 
held  that  Congress  may  adopt  procedures  limiting  the  remedies  available  in  so- 
called  Bivens  actions,  which  are  actions  brought  against  federal  officials  for  the  vio¬ 
lation  of  an  individual’s  constitutional  rights.  See  Bush  v.  Lucas,  462  U.S.  367,  388- 
90  (1983)  (no  Bivens  remedy  for  violation  of  federal  employee’s  First  Amendment 
rights  where  Congress  has  provided  remedial  procedures  under  civil  service  laws). 
Similarly,  in  devising  a  judge-made  remedy  for  violations  of  the  Fifth  Amendment 
privilege  against  self-incrimination  in  Miranda  v.  Arizona,  384  U.S.  436  (1966),  the 
Court  recognized  that  “Congress  and  the  States  are  free  to  develop  their  own  safe¬ 
guards”  to  redress  violations  of  the  privilege  and  that  such  alternative  remedies 
would  be  respected  by  the  courts.  See  id.  at  490.  Moreover,  even  if  Congress  does 
not  exercise  tne  authority  panted  to  it  under  section  8,  the  courts  will  undoubtedly 
be  aware  of  Conpess’  ability  to  limit  the  relief  that  courts  may  grant,  and  this 
awareness  in  and  of  itself  will  likely  chcK.k  any  tendency  on  the  part  of  the  courts 
to  develop  their  own  creative  remedies  for  violations  of  the  balanced  budget  require¬ 
ment. 


V.  The  Amendment’s  Efficacy 

Some  have  suggested  that  the  federal  courts’  limited  role  in  enforcing  the  Bal¬ 
anced  Budget  Amendment  makes  the  Amendment  a  “paper  tiger.”  Their  premise  is 
that,  unless  the  courts  are  there  to  coerce  compliance  at  every  turn,  the  political 
branches  will  flout  their  constitutional  responsioilities.  These  critics  do  not  argue 
for  a  greater  role  for  the  courts  so  much  as  they  dismiss  the  Amendment  as  a  feck¬ 
less  exercise.  In  my  view,  this  critique  is  mistaken:  it  is  based  on  a  distorted  view 
of  the  Constitution  and  ignores  the  practical  experience  of  over  two  centuries. 

First,  of  course,  the  point  is  not  that  the  courts  will  never  be  there;  it  is  that  we 
need  not  fear  an  avalanche  of  litigation,  with  the  courts  regularly  reviewing  fiscal 
decisions  and  efTectively  usurping  the  proper  functions  of  the  political  branches. 
Where  the  judicial  power  can  properly  oe  invoked,  it  will  most  nkely  be  reserved 
to  address  serious  and  clear  cut  violations. 

More  importantly,  Members  of  Congress  and  Presidents  seek  to  conform  their  ac¬ 
tions  to  constitutional  norms,  not  because  of  external  threats  of  judicial  coercion,  but 
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primarily  because  of  their  own  fidelity  to  constitutional  principles.  After  all,  it  is  not 
only  jud^s  who  must  take  an  oath  of  allegiance  to  the  Constitution.  Just  as  the 
vast  m^ority  of  citizens  obey  the  law  because  they  want  to — not  l^ause  they  fear 
the  police — so  too  those  who  serve  in  the  political  branches  feel  constrained  by  con¬ 
stitutional  retirements  and  strive  to  obey  them,  whether  backed  by  ju^iicial  sanc¬ 
tion  or  not.  Congress,  for  example,  has  dutifully  provided  for  a  census  every  ten 
years  since  the  1790*8,  as  required  by  the  Constitution,  without  court  order.  Even 
in  an  area  as  unreviewable  and  murky  as  the  War  Powers,  the  political  branches 
strive  to  comply  with  constitutional  norms.  And  the  Senate  has  always  administered 
resTOnsibly  its  sole  power  to  try  cases  of  impeachment,  without  allowing  such  trials 
to  ^generate  into  Kangaroo  courts,  even  though  the  exercise  of  that  power  is  not 
subject  to  the  check  of  judicial  review.  See  Nixon  v.  United  States,  113  S.  Ct.  732 
(1993).  As  Judge  Williams  put  it  in  the  Nixon  case: 

If  the  Senate  should  ever  be  ready  to  abdicate  its  responsibilities  to 
sdiooldiildren,  or,  moved  by  Caligula’s  appointment  of  his  horse  as  senator, 
to  an  elephant  from  the  National^oo,  the  republic  will  have  sunk  to  depths 
from  which  no  court  could  rescue  it.  And  if  the  senators  try  to  ignore  the 
clear  reouirement  of  a  two-thirds  vote  for  conviction,  they  will  have  to  con¬ 
tend  with  public  outra^  that  will  ultimately  impose  its  sanction  at  the  bal¬ 
lot  box.  Aosent  judicim  review,  the  Senate  takes  sole  responsibility  for  its 
impeachment  procedures  as  a  full-fledged  constitutional  actor,  just  as  the 
framers  intenaed.  (Nixon  v.  United  States,  938  F.2d  239,  246  (D.C,  Cir. 
1991)  (footnote  omitted),  affd,  113  S.  Ct.  732  (1993).) 


For  over  200  years,  day  after  day,  the  business  of  government  has  gone  forward 
in  prescribed  channels,  with  judicial  enforcement  the  exception,  not  the  role.  The 
Balanced  Budget  Amendment  will  be  effective  without  judges  hovering  at  Congress* 
elbow;  the  Congress  will  carry  it  out  and  it  will  achieve  its  intended  results. 

Finally,  we  can  rest  assured  that  the  Amendment  will  be  policed  through  the  most 
effective  enforcement  mechanism  of  all — the  watchfulness  and  wrath  of  the  Amer¬ 
ican  people.  Cf.  United  States  v.  Richardson,  418  U.S.  166,  179  (1974): 


In  a  very  real  sense,  the  absence  of  any  particular  individual  or  class  to 
litigate  [claims  for  violation  of  the  Statements  and  Accounts  Clause,  Art.  I, 

Sec.  9,  Cl.  7]  gives  support  to  the  argument  that  the  subject  matter  is  com¬ 
mitted  to  the  surveillance  of  Congress,  and  ultimately  to  the  political  proc¬ 
ess.  Any  other  conclusion  would  mean  that  the  Founding  Fathers  intended 
to  set  up  something  in  the  nature  of  an  Athenian  democracy  or  a  New  Eng¬ 
land  town  meeting  to  oversee  the  conduct  of  the  National  Government  by 
means  of  lawsuits  in  federal  courts.  .  .  ,  [T]hat  the  Constitution  does 

not  afford  a  judicial  remedy  does  not,  of  course,  completely  disable  the  citi¬ 
zen  who  is  not  satisfied  with  the  “ground  rules”  established  by  the  Conp^ss 
for  reporting  expenditures  of  the  Executive  Branch.  Lack  of  standing  within 
the  narrow  coniines  of  Art.  Ill  in  jurisdiction  does  not  impair  the  right  to 
assert  his  views  in  the  political  forum  or  at  the  polls. 

The  requirements  of  the  Balanced  Budget  Amendment  are  not  like  those  of  the 
Appointments  Clause  or  the  Emoluments  Clause,  which  could  be  violated  with  vir¬ 
tually  no  political  fallout.  Rather,  they  touch  upon  one  of  the  core  political  concerns 
of  the  people.  Does  anyone  seriously  maintain  that  Congress  could  thumb  its  nose 
at  a  constitutional  balanced  budget  requirt^ment  with  impunity?  Or  olay  fast-and- 
loose  with  it  and  escape  political  retribution?  It  is  precisely  in  areas  lixe  this,  where 
the  political  check  is  so  potent,  that  we  can  safely  trust  in  its  efficacy. 

Thank  you,  Mr.  (^airman. 


Mr.  Hyde.  Thank  you  very  much,  Mr.  Barr. 
Dr.  Niskanen. 


STATEMENT  OF  WILLIAM  A.  NISKAJffilN,  CHAIRMAN,  THE  CATO 

INSTITUTE 

Mr.  Niskanen.  Mr.  Chairman  and  members  of  the  committee, 
may  I  make  three  points  in  my  remarks.  First,  I  strongljr  support 
the  objectives  of  the  contract  version  of  the  amendment,  including 
the  three-fifths  vote  for  both  an  increase  in  the  public  debt  and  for 
an  increase  in  taxes.  Moreover,  I  have  supported  such  an  amend¬ 
ment  over  the  very  long  period  of  time  in  which  there  was  a  rea- 
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sonable  expectation  that  a  Democratic  majority  of  Congress  would 
choope  the  means  by  which  the  amendment  would  be  implemented. 
So  I  would  be  comfortable  with  the  outcomes,  not  necessarily  in 
everj'  detail  but  in  general,  whether  Congress  is  controlled  by  the 
Democrats  or  by  the  Republicans. 

Second,  for  all  of  my  longstanding  endorsement  of  a  constitu¬ 
tional  amendment  with  these  general  provisions,  I  have  several  se¬ 
vere  technical  reservations  about  the  lang^uage  of  the  contract  ver¬ 
sion  of  the  amendment.  Let  me  briefly  summarize  those. 

First,  sections  1  and  2  are  expressed  in  terms  of  estimates  or 
-  forecasts  of  outlays  and  receipts.  That  puts  an  extraordinary 
amount  of  responsibility  on  people  much  like  myself  in  CBO  and 
in  the  Joint  Committee  on  Taxes  to  resolve  the  uncertainties,  and 
it  also  in  effect  delegates  to  employees  of  Congress  the  decisions  as 
to  whether  a  supermajority  vote  is  required  on  these  two  matters. 
That  is  a  situation  that  is  an  invitation  to  controversy  and  is  a 
wholly  unnecessary  way  to  express  the  amendment. 

Second,  the  amendment  does  not  include  a  protection  against  un¬ 
funded  mandates.  In  addition  to  the  merits  of  the  case  lor  protec¬ 
tion  against  unfunded  mandates,  my  own  judgment  is  that  some 
protection  is  a  necessary  condition  for  the  amendment  to  be  ratified 
by  three-fourths  of  the  States. 

My  own  judgment  is  that  the  worst  possible  outcome  is  for  Con¬ 
gress  to  report  out  a  weak  version  of  the  amendment  to  get  Con¬ 
gress  off  the  hook  of  the  generally  broad  popular  support  for  such 
an  amendment,  and  then  have  it  die  in  the  States  for  failure  to  ad¬ 
dress  the  particular  concerns  of  State  and  local  governments. 

Third,  the  amendment  does  not  constrain  Congress  from  approv¬ 
ing  measures  that  would  lead  to  a  deficit  or  increased  receipts  in 
the  subsequent  fiscal  year.  The  special  vote  required  is  only  specific 
to  the  immediate  fiscal  year,  but  Congress,  of  course,  takes  many 
actions  that  would  affect  the  deficit  and  taxes  in  subsequent  years. 

In  addition,  the  section  1  provision  requires  that  actual  outlays 
be  constrained  to  the  forecasted  outlays.  In  a  recession  that  would 
require  cutting  a  variety  of  discretionary  programs  to  offset  the 
automatic  increase  in  entitlement  outlays. 

Last,  the  amendment  in  the  contract  version  is  extraordinarily 
wordy.  It  has  several  redundant  sections  and  several  sections  that 
I  think  can  be  eliminated  entirely. 

In  summary  I  strongly  support  the  objectives  of  the  proposed 
amendment,  out  I  urge  the  committee  to  consider  an  alternate 
model  addressed  to  our  shared  objectives.  I  have  prepared  such  an 
alternate  model.  I  have  been  working  on  these  matters  for  roughly 
20  years  and  have  been  an  advisor  to  all  of  the  amendments  that 
have  been  brought  to  Congress  in  that  period  of  time.  Let  me  read 
my  particular  proposal  very  quickly.  It  totals  125  words  and  ad¬ 
dresses  the  several  problems  that  I  have  mentioned  and  that  of 
several  other  members  of  the  panel. 

Section  1,  Congress  may  not  increase  the  limit  on  the  public  debt 
of  the  United  States  without  the  approval  of  three-fifths  of  the 
Members  of  each  House.  That  is  in  effect  section  6  of  the  contract 
version.  As  Mr.  Barr  expressed,  it  is  the  one  solid  enforcement 
mechanism  that  is  independent  of  estimates  in  this  whole  process. 
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Section  2,  Congress  may  not  levy  a  new  tax  or  increase  the  rate 
or  base  of  an  existing  tax  without  the  approval  of  three-fifths  of  the 
Members  of  each  House.  That  a^ain  abstracts  from  an}^  problems 
of  estimating  whether  a  particular  tax  bill  increases  receipts.  It 
also  provides  an  extraordinary  stability  to  the  structure  of  the  Tax 
Code  that  would  reduce  the  amount  of  rent-seeking  ^,nd  rent-de¬ 
fending^  activities  that  is  characteristic  of  most  tax  legislation. 

Section  3,  State  and  local  governments  must  be  compensated  for 
the  necessary  additional  costs  of  any  new  Federal  mandate  specific 
to  these  governments.  In  the  absence  of  such  compensation,  State 
and  local  governments  need  not  implement  such  mandates.  That 
protects  State  and  local  governments  from  the  necessary  additional 
costs  of  new  Federal  mandates  that  are  specific  to  such  govern¬ 
ments.  At  the  same  time,  it  protects  the  Federal  Treasury  in  sev¬ 
eral  ways.  It  applies  only  to  new  mandates.  The  costs  that  must 
be  reimbursed  are  only  the  necessary  additional  costs  of  meeting 
the  mandate,  not  whatever  the  State  government  charges  for  it. 
And  third,  it  is  specific  to  mandates  that  are  for  State  and  local 
governments,  not  for  laws  of  general  application. 

Section  4,  sections  1  through  3  of  the  article  shall  be  suspended 
in  any  fiscal  year  during  which  a  declaration  of  war  is  in  effect.  I 
am  strongly  in  opposition  to  the  idea  that  one  may  declare  an 
emergency  by  majority  in  a  way  that  would  suspend  a  constitu¬ 
tional  supermajority. 

Section  5,  this  article  shall  be  effective  beginning  in  the  second 
fiscal  year  after  ratification. 

One  hundred  twenty-five  words,  consistent  with  the  crisp  and 
majestic  language  of  most  of  our  Constitution  and  its  amendments. 
I  tnink  it  addresses  the  major  concerns  of  those  who  have  sup¬ 
ported  these  types  of  measures  over  the  many  years. 

Thank  you. 

[The  prepared  statement  of  Mr.  Niskanen  follows:] 

Prepared  Statement  of  William  A.  Niskanen,  Chairman,  the  Cato  Institute 

Mr.  Chairman  and  members  of  the  committee,  you  face  a  rare  opportunity  to  draft 
and  approve  a  major  change  in  the  federal  fiscal  constitution.  I  have  worked  to  pro¬ 
mote  this  opportunity  for  over  20  years  as  a  founder  of  the  National  Tax  Limitation 
Committee,  a  member  of  the  committee  that  drafted  Proposition  1  in  California,  the 
chairman  of  the  committee  that  drafted  the  Headlcc  amendment  in  Michigan,  and 
as  an  adviser  and  supporter  of  each  of  the  proposed  federal  amendments  considered 
by  Congress  beginning  in  1982. 

At  previous  hearings  on  the  proposed  amendments,  most  of  my  testimony  devel¬ 
oped  the  case  for  new  fiscal  rules.  For  the  first  time,  that  no  longer  seems  necessary. 
Fhiblic  opinion  polls  have  long  indicated  more  than  75  percent  support  for  a  bal¬ 
anced  budget  amendment.  The  legislatures  of  more  than  30  states  have  endorsed 
a  resolution  requesting  Congress  to  approve  a  balanced  budget/tax  limitation 
amendment  and  authorizing  a  constitutional  convention  to  draft  such  an  amend¬ 
ment  if  Congress  fails  to  act.  More  than  two-thirds  of  the  Senate  approved  a  pro¬ 
posed  amendment  with  strong  provisions  on  federal  deficits,  taxes,  and  new  uncom¬ 
pensated  mandates  in  1982.  A  similar  amendment  with  a  stronger  balanced  budget 
rule,  a  weaker  tax  rule,  and  no  mandate  provision  failed  to  pass  the  House  by  only 
seven  votes  in  1990.  For  the  first  time  in  40  years,  Republicans  now  have  a  majority 
in  hoih  the  House  and  the  Senate.  The  Contract  with  America  commits  the  House 
to  a  balanced  budget/tax  limitation  amendment  as  its  first  order  of  business.  And 
most  of  the  governors  would  support  the  amendment  if  it  includes  a  ban  on  new 
uncompensated  mandates. 

A  longer  pa^r  that  summarizes  the  case  for  new  fiscal  rules  has  been  submitted 
for  the  record^  My  testinwny  today  addresses  the  issues  affecting  the  language  of 
the  proposed  amendment. 
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The  Contract  Proposal 

My  first  ooixm^nU  are  specific  to  the  amendment  proposed  in  the  Contract,  a  ver¬ 
sion  similar  to  that  propos^  bv  Representatives  Barton  and  Tauzin  last  year. 

1)  Section  1  requires  a  three-fiflhs  vote  to  aoprove  a  budget  for  the  next  fiscal 
year  in  which  estimated  outlays  are  higher  than  estimated  receipts.  Section  2 
requires  a  three-fifths  vote  to  approve  any  bill  that  would  increase  estimated 
receipts,  presumably  in  the  next  fiscal  year.  These  two  primary  substantive  pro¬ 
visions  would  create  several  problems; 

These  provision,  in  effect,  would  delegate  an  extraordinary  authority  to 
force  a  supermajority  to  those  responsible  for  preparing  the  estimates  of 
total  outlays  and  receipts.  At  best,  such  estimates  are  subject  to  some 
unresolvable  uncertainty,  and  the  authority  to  force  a  super  majority  vote 
would  increase-the  controversy  about  these  estimates. 

These  provisions  would  not  constrain  Congress  from  approving  measures 
that  would  lead  to  a  deficit  or  increased  receipts  in  a  subsequent  fiscal  year. 

The  Section  1  provision  that  actual  outlays  not  exceed  estimated  outlays 
would  require  reducing  some  discretionary  outlays  to  ofTset  the  increase  in 
entitlement  outlays  during  a  recession. 

2)  Sections  1  and  6  are  redundant.  There  is  no  apparent  reason  to  require 
a  supermajority  vote  on  both  an  expected  deficit  and  on  an  increase  in  the  debt 
limit. 

3)  Sections  3,  5,  7,  and  8  are  unnecessary.  Sections  3  and  5  can  be  imple¬ 
mented  by  statute.  Action  7  does  not  add  to  the  rule  that  any  member  can 
force  a  roll  call  vote.  Section  8  is  probably  inconsistent  with  the  separation  of 
powers. 

4)  Section  4  is  unduly  complicated,  an  invitation  to  abuse,  and  a  self-con¬ 
tradiction.  A  declaration  of  war  should  automatically  waive  the  substantive  pro¬ 
visions.  Congress  should  not  be  able  to  waive  these  provisions  on  a  mere  emer¬ 
gency  resolution.  And  if  “Congress  may  waive  the  provisions  of  this  Article,” 
this  would  also  waive  this  waiver  provision. 

5)  This  proposed  amendment  does  not  provide  any  protection  of  state  and 
local  governments  against  new  unfunded  mandates.  In  addition  to  the  merits 
of  the  case,  some  mandate  protection  is  almost  surely  necessary  for  the  amend¬ 
ment  to  be  ratified. 

6)  Finally,  the  proposed  amendment  is  unduly  long  and  quite  inconsistent 
with  the  crisp  and  majestic  language  that  is  characteristic  of  the  Constitution 
and  existing  amendments.  In  summary,  I  strongly  support  the  objectives  of  the 
proposed  amendment.  For  the  above  reasons,  however,  I  urge  this  committee  to 
consider  an  alternative  model  addressed  to  our  shared  objectives. 

A  Proposed  “Fiscal  Responsibility”  Amendment 

The  arithmetic  of  the  federal  budget  indicates  that  two  new  fiscal  rules  would  be 
sufficient  to  address  the  concerns  about  total  spending  and  the  deficit:  total  outlays 
minus  total  receipts  equals  the  deficit,  which  in  turn  equals  the  increase  in  the  pub¬ 
lic  debt.  Rules  that  limit  any  two  of  these  variables  also  limit  the  others.  The  con¬ 
siderations  that  bear  on  the  design  of  a  proposed  amendment  include  the  choice  of 
which  two  variables  to  limit,  whether  the  limits  should  bo  on  the  expected  or  actual 
levels  of  these  variables,  and  the  voting  rule  required  for  changing  the  limits.  And 
one  additional  rule,  of  course,  would  be  necessary  to  address  uncompensated  man- 
dates. 

The  most  efficient  way  to  summarize  the  issues  that  bear  on  the  choice  of  these 
rules  is  to  start  with  my  preferred  version  of  a  fiscal  amendment  and  then  to  ex¬ 
plain  my  reasons  for  loosing  the  specific  proposed  rules.  I  have  been  involved  in 
the  design  of  proposed  fiscal  amendments  (a  few  of  which  have  been  approved)  for 
over  20  years,  and  the  following  proposed  amendment  reflects  this  experience  and 
some  evolution  of  my  views.  T^is  proposal  also  reflects  my  reverence  for  constitu¬ 
tional  language.  The  first  five  wordfs  of  the  First  Amendment,  I  suggest,  are  among 
the  most  beautiful  phrases  in  the  English  language:  “Congress  shall  make  no 
law.  .  . 


The  Fiscal  Responsibility  Amendment 

Section  1.  Congress  may  not  increase  the  limit  on  the  public  debt  of  the  United 
States  without  the  approval  of  three-fifths  of  the  members  of  each  House. 

Section  2.  Congress  ?nay  not  lew  a  new  tax  or  increase  the  rate  or  base  of  an 
existing  tax  without  the  approval  of  three-fifths  of  the  members  of  each  House. 
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Section  3.  State  and  local  povemments  must  be  compensated  for  the  necessary  ad¬ 
ditional  costs  of  any  new  federal  mandates  specific  to  these  governments.  In  the  ab¬ 
sence  of  such  compensation,  state  and  local  governments  need  not  implement  such 
mandates. 

Section  4,  Sections  1  through  3  of  this  Article  shall  be  suspended  in  any  fiscal 
year  during  which  a  declaration  of  war  is  in  effect. 

Section  5.  This  Article  shall  be  effective  beginning  in  the  second  fiscal  year  after 
ratification. 

The  primary  consideration  that  leads  me  to  prefer  a  focus  on  debt  totals  and  in¬ 
creases  in  tax  rates  is  to  avoid  the  problems  of  a  direct  vote  on  the  budget  totals. 
Con^ss  does  not  (and  should  not)  vote  to  approve  the  actual  levels  of  total  outlays, 
receipts,  and  the  deficit,  because  each  of  these  variables  is  subject  to  lx)th  esti¬ 
mation  errors  and  forecast  errors.  Since  1976,  based  on  the  Congressional  Budget 
Act  of  1974,  Con^ss  has  voted  to  approve  a  budget  resolution  establishing  target 
levels  of  total  outlay^receipts,  and  tne  deficit  ana  the  allocation  of  outlays  among 
the  miyor  programs.  This  resolution,  however,  has  no  force  of  law  and  has  not  been 
sufficient  to  constrain  the  growth  of  the  budget  totals.  Requiring  a  supermajority 
rule  to  approve  the  budget  resolution  would  only  increase  the  controversies  about 
possible  biases  of  the  forecast  of  outlays  and  receipts.  My  preference  is  to  focus  the 
supermajority  votes  on  two  types  of  hills  that  Cfongress  has  addressed  since  the 
dawn  of  the  Republic:  the  bill  to  authorize  an  increase  in  the  limit  on  the  public 
debt  and  on  any  bill  to  increase  any  tax.  These  rules  are  substantially  invariant  to 
changes  in  budget  accounting  and  national  income  accounting,  avoiding  the  problem 
of  other  more  formulate  versions  of  these  rules. 

A  firmer  limit  on  the  public  debt  would  constrain  annual  deficits  without  requir¬ 
ing  either  an  estimated  or  actual  balance  of  outlays  and  receipts  in  any  fiscal  year. 
Moreover,  this  approach  would  ease  the  problems  of  transition  from  the  current 
laj^e  deficit  to  an  exjjected  balance;  prior  to  the  effective  date  of  the  amendment, 
Congress  could  set  a  limit  on  the  public  debt  that  would  permit  a  transition  to  an 
expected  balance  over  a  period  of  years.  At  such  time  that  an  expected  balance  is 
in  prospect,  the  limit  on  tne  public  debt  should  be  set  to  permit  borrowing  to  finance 
the  unexTOcted  increase  in  outlays  and  decline  in  receipts  that  has  been  cnaracteris- 
tic  of  U.S.  recessions.  There  is  a  legitimate  concern  that  a  limit  on  the  public  debt 
would  be  “gamed”  by  declaring  some  types  of  borrowing  to  be  outside  tne  limit  or 
by  forcing  an  increase  in  the  limit  to  avoid  an  outlay  reduction  or  tax  increase  dur¬ 
ing  a  recession,  but  this  problem  seems  smaller  than  our  current  deficit  problem. 

My  proposed  tax  limit  would  require  a  supermajority  vote  to  increase  any  tax, 
which  would  avoid  the  controversies  about  wnether  a  specific  tax  change  or  set  of 
tax  changes  would  increase  total  receipts.  Of  course,  the  federal  tax  code  is  far  from 
perfect,  and  this  proposed  rule  would  also  increase  the  vote  required  for  a  revenue- 
neutral  tax  reform.  This  seems  like  a  small  price  to  pay,  however,  to  reduce  the  con¬ 
tinuous  rent-seeking  and  rent-defending  costs  of  a  tax  code  that  is  subject  to  fre¬ 
quent  revision.  This  proposed  limit  would  provide  a  much  needed  stability  to  the 
structure  of  the  tax  code.  My  preference  would  be  to  include  tariffs  in  this  limit, 
but  not  user  fees.  This  limit  would  also  be  subject  to  some  gaming,  Priinarily  affect¬ 
ing  the  definition  of  user  fees,  but  again  this  problem  should  be  relatively  minor. 

Although  not  explicit,  the  proposed  super  majority  rules  to  increase  the  debt  limit 
or  any  tax  is  effectively  three-fifths  of  each  House  plus  the  president.  If  the  presi¬ 
dent  does  not  8Upjx)rt  these  changes,  of  course,  the  Constitution  already  authorizes 
the  president  to  force  a  two-thirds  rule  on  both  issues.  The  amendment  must  use 
the  same  supermajority  rule  for  both  the  debt  limit  and  taxes  to  avoid  a  bias  in  the 
source  of  new  financing. 

The  objective  of  the  mandate  rule,  of  course,  is  to  prevent  the  federal  government 
from  exploiting  the  state  and  local  tax  base  for  federal  purposes.  The  specific  word¬ 
ing  of  tne  proposed  rule  is  also  chosen  to  prevent  state  ana  local  governments  from 
exploiting  the  federal  tax  base.  Compensation  is  required  only  lor  new  mandates 
afWr  the  effective  date  of  the  amendment.  Compensation  must  cover  only  the  nec- 
essaiy  additional  costs  of  meeting  a  mandate,  not  whatever  a  state  or  local  govern¬ 
ment  might  spend  for  this  general  objective.  And  compensation  is  required  only  for 
mandates  that  are  specific  to  state  and  local  governments,  not  for  laws  or  regula¬ 
tions  of  general  application  to  which  individuals  and  private  organizations  are  also 
subject.  The  proposed  rule  would  be  enforced  primarily  by  allowing  state  and  local 
governments  to  not  implement  the  mandate  if  the  prescribed  compensation  is  not 
made. 

The  case  for  the  last  two  sections  of  the  proposed  amendment  is  simpler.  Any  po¬ 
tential  aggressor  should  be  warned  that  these  limits  would  be  suspended  upon  the 
declaration  of  war;  this  would  also  increase  the  incentive  to  force  a  declaration  of 
war  as  a  condition  for  authorizing  a  major  military  activity.  And  some  lag  between 
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ratification  and  the  efTective  date  of  the  amendment  ia  necesaary  to  permit  the  ad- 
miniatration  and  Congreaa  to  a^juat  to  the  new  fiacal  rulea. 

My  ^anka  for  3K>ur  attention.  You  have  a  unique  opportunity  to  put  our  fiacai 
houae  in  order.  Now  ia  the  time  for  a  new  fiacal  conatitution.  Do  it  right.  Seize  the 
dayl 

Mr.  Hyde.  Thank  you,  Dr.  Niskanen. 

Dr.  Martin  Anderson. 

STATEMENT  OP  MARTIN  ANDERSON,  SENIOR  FELLOW,  THE 
HOOVER  INSTITUTION 

Mr.  Anderson.  Thank  you,  Mr.  Chairman.  After  I  received  your 
invitation  to  testify,  I  reviewed  my  balanced  budget  amendment  re¬ 
search  file,  which  I  have  been  accumulating  for  the  last  15  years, 
and  what  struck  me  was  the  timelessness  of  the  arguments  on  both 
sides,  many  of  which  have  been  repeated  here  this  morning. 

For  the  better  part  of  two  decades  the  arguments  for  and  against 
have  not  changed.  The  only  thing  that  is  different  is  the  size  of  our 
national  debt,  the  size  of  our  annual  interest  payment,  and  the  size 
of  the  Federal  deficit.  The  arguments  and  concerns  on  both  sides 
of  this  important  issue  have  been  crystal  clear  for  many  years. 

The  great  benefit  of  a  sound  and  oalanced  budget  amendment  in 
the  Constitution  would  be  the  sure  and  certain  knowledge  that 
ConCTess  would,  without  question,  control  the  growth  of  spending 
so  that  the  Federal  budget  would  be  balanced  within  a  reasonable 
period  of  time  and  would  keep  it  balanced  from  then  on.  If  that 
happened,  there  would  be  a  sea  change  in  business  confidence  as 
more  and  more  people  came  to  believe  and  ^;rust  in  the  fiscal  integ¬ 
rity  of  our  Government. 

Just  knowing  that  the  taxpayers’  money  was  going  to  be  spent 
carefully  and  that  the  budget  was  really  going  to  be  balanced  I  be¬ 
lieve  would  have  a  powerml,  positive  impact  and  would  be  trans¬ 
lated  quickly  into  lower  interest  rates,  more  new  jobs,  less  infla¬ 
tion,  and  higher  economic  growth.  Maybe  the  most  interesting 
question  is  \^y  something  so  obviously  good  for  our  economy  and 
so  politically  popular  with  the  American  people  has  been  stymied 
for  so  long. 

I  think  the  arguments  fall  into  two  categories: 

Category  one,  the  amendment  won’t  work.  We  are  constantly 
warned  that  such  an  amendment  would  be  subject  to  easy  evasion 
by  smart  and  crafty  lawyers  and  accountants  who  would  ar^e  over 
the  meaning  of  words  such  as  “outlay”  and  “budget,”  conjure  up 
false  revenue  and  spending  forecasts  and,  in  short,  use  every  sub¬ 
terfuge  known  to  undermine  the  intent  of  the  amendment.  I  don’t 
believe  it. 

If  there  is  any  concern  the  opponents  of  a  balanced  budget 
amendment  have,  it  is  the  palpable  fear  that  it  would  work  only 
too  well.  Perhaps  what  should  be  said  to  those  who  would  ar^e 
the  amendment  would  be  ineffective  is,  “OK,  for  argument’s  sake, 
I  will  accept  what  you  say,  but  seeing  as  it  would  not  make  any 
difference,  humor  me  and  vote  for  it.”  The  truth  is  that  a  constitu¬ 
tional  amendment  requiring  a  balanced  budget  and  limiting  Fed¬ 
eral  spending  would  be  fiscmly  powerful. 

If  the  Constitution  says  that  outlays  should  not  exceed  receipts, 
everyone  will  know  exactly  what  it  means  and  all  branches  of  gov- 
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ernment  will  respect  that  command  with  the  same  deference  and 
diligence  accorded  all  other  parts  of  the  Constitution. 

To  argue  otherwise  has  always  seemed  to  me  to  be  a  slur  on  the 
integrity  of  the  American  people  and  especially  so  on  the  integrity 
of  our  elected  and  appointed  Government  officials.  As  a  matter  of 
fact,  would  those  who  ar^e  that  such  an  amendment  should  not 
be  added  to  the  Constitution  because  it  could  be  easily  cir¬ 
cumvented  have  argued  back  in  1789  that  it  made  no  sense  to  add 
a  short  paragraph  that  said  “Congress  shall  make  no  law  respect¬ 
ing  an  establishment  of  religion  or  abridging  the  freedom  of  speech 
or  of  the  press  or  to  petitiOi\  the  Government  for  redress  of  griev¬ 
ances?”  I  mean,  after  all,  how  does  one  define  religion  or  freedom 
of  speech?  What  is  the  press?  What  does  it  mean  to  assemble 
peacefully? 

If  the  Founding  Fathers  had  held  the  meaning  of  the  constitu¬ 
tional  words  in  the  same  kind  of  contempt  implied  by  many  of  the 
opponents  of  a  balanced  budget  amendment,  perhaps  today  we 
would  not  be  petitioning  our  Government  for  a,  “redress  of  griev¬ 
ances,”  in  fiscal  matters. 

Finally,  category  2,  the  amendment  will  work.  We  are  at  the 
same  time  constantly  warned  that  such  an  amendment  will  work 
all  too  well.  Some  seem  to  fear  that  any  control  of  the  gfrowth  of 
spending  will  be  entirely  at  the  expense  of  social  welfare  programs. 
Others  seem  just  as  convinced  that  spending  restraint  will  come  al¬ 
most  exclusively  out  of  the  national  defense.  Still  others  believe  we 
will  see  little  in  the  way  of  spending  control  and  lots  in  the  way 
of  draconian  tax  increases  to  attempt  to  balance  the  budget. 

Now,  economicclly  they  cannot  all  be  right  at  the  same  time,  but 
they  are  on  to  something.  The  often  unspoken  premise  behind  the 
call  for  a  balanced  budget  amendment  is  the  cry  from  the  people 
in  the  wilderness  outside  the  Washington  beltway  to  limit  Federal 
spending.  With  a  rare  exception  here  and  there,  those  who  want 
this  budget  balanced  want  it  balanced  by  controlling  and  cutting 
Federal  spending,  not  by  raising  any  tax  rates. 

That  is  why  it  is  so  important  that  the  words  of  any  balanced 
budget  amendment  embody  the  idea  of  limiting  Federal  spending 
as  the  only  legitimate  route  to  a  balanced  budget.  There  are  few 
who  would  even  attempt  to  argue  that  the  American  tax  burden  is 
too  light.  Since  1980  alone  annual  Federal  tax  revenues  have  in¬ 
creased  $837  billion — from  $517  billion  in  fiscal  year  1980  to 
$1,354  billion  in  fiscal  year  1995.  From  today  until  the  end  of  this 
century.  Federal  taxes  are  forecast  to  increase  automatically  by  an 
average  of  $80  billion  a  year. 

The  issue  that  permeates  the  whole  question  of  a  balanced  budg¬ 
et  amendment  is  spending,  not  taxes,  and  the  problem  is  that  the 
current  rules  of  the  economic  political  game  make  it  virtually  im¬ 
possible  to  balance  the  budget.  I  would  argue  it  is  similar  to  the 
old  economic  example  of  a  half  dozen  people  who  go  out  to  dinner 
and  beforehand  agree  to  split  the  bill  evenly  among  themselves  re¬ 
gardless  of  what  any  particular  diner  orders.  Given  that  set  of 
rules,  every  dinner  partner  has  a  strong  incentive  to  order  the  most 
expensive  dish  on  the  menu  even  though  the  total  bill  would  far 
exceed  what  any  one  of  them  wishes  to  pay  for  dinner. 


81 


The  solution  is  to  change  the  rules.  Let  each  person  pay  only  for 
what  he  or  she  orders  or  agree  beforehand  on  the  total  amount  that 
could  be  ordered.  That  is  precisely  what  a  balanced  budget  amend¬ 
ment  would  do:  Change  the  rules. 

Let  me  just  trlose  by  saying  that  maybe  the  person  who  said  it 
best  was  a  fellow  named  Ronald  Reagan  in  his  second  inaugural 
address.  “We  must  act  now  to  protect  luture  generations  from  Gov¬ 
ernment's  desire  to  spend  its  citizens'  money  and  tax  them  into  ser¬ 
vitude  when  the  bills  come  due.  Let  us  make  it  unconstitutional  for 
the  Federal  Government  to  spend  more  than  the  Federal  Govern¬ 
ment  takes  in.” 

Thank  you. 

[The  prepared  statement  of  Mr.  Anderson  follows:] 

Prepared  Stateme.mt  of  Martin  Anderson,  Senior  Fellow,  the  Hoover 

Institution 

After  I  received  your  invitation  to  testify  today  I  reviewed  my  balanced  budget 
amendment  file — a  three  foot  long  file  that  I  have  been  accumulating  since  the  late 
19708,  a  file  of  analyses  and  writing,  of  articles  and  news  clips,  both  pro  and  con. 

What  struck  me  was  the  timelessness  of  the  arguments  on  both  sides.  For  the  bet¬ 
ter  part  of  two  decades  the  arguments  for  and  against  have  not  changed.  The  only 
thing  that  is  different  is  the  size  of  our  national  oebt,  the  size  of  the  annual  interest 
payment,  and  the  size  of  the  federal  deficit. 

The  arguments  and  concerns  on  both  sides  of  this  important  issue  have  been  crys¬ 
tal  clear  Tor  marw  years. 

The  virtues  of  a  balanced  budget  achieved  by  sensible  spending  control  are  not 
seriously  questioned.  The  certain  prospects  of  just  moving  toward  a  balanced  budget 
as  of  a  certain  date  would  have  an  enormous  psychological  effect  on  our  economy. 

Economists  have  a  difficult  time  incorporating  uncertainty  into  the  mathematical 
forecasting  models  they  build.  And  large  and  growing  projected  deficits  hang  like 
a  black  cloud  over  investment  decisions  that  individuals  ana  businesses  must  make. 
A  lot  of  what  passes  for  Keynesian  economics  today  is  not  very  good  economics,  but 
on  some  things  John  Maynard  Keynes  was  right  on  target.  He  emphasized  in  his 
book,  The  General  Theory  of  Employment  Interest  and  money  that  ^economic  pros¬ 
perity  is  excessively  dependent  on  a  political  and  social  atmosphere  which  is  conge¬ 
nial  to  the  average  businessman."  Tnat  was  written  sixty  years  ago  and  it  is  still 
ri^t. 

lire  great  benefit  of  a  sound  balanced  budget  amendment  in  the  Constitution 
would  be  the  sure  and  certain  knowledge  that  Congress  would,  without  question, 
control  the  growth  of  spending  so  that  the  federal  budget  would  be  balanced  within 
a  reasonable  period  of  time — and  would  keep  it  balanced  from  then  on.  There  would 
be  a  sea  change  in  business  confidence  as  more  and  more  people  came  to  believe 
and  trust  in  the  fiscal  integrity  of  our  government. 

Just  knowing  that  the  taxpayers’  money  was  going  to  be  spent  carefully  and  that 
the  budget  was  really  going  to  be  balanced  would  have  a  powerful,  positive  impact 
that  would  be  translated  quickly  into  lower  interest  rates,  more  new  jobs,  less  infla¬ 
tion,  and  hiffher  economic  growth. 

Perhaps  the  most  interesting  question  is  why  something  so  obviously  good  for  our 
economy  and  so  politically  popular  with  the  American  people  has  been  stymied  for 
so  long.  The  arguments  against  this  mandate  for  fiscal  responsibility  seem  to  fall 
into  two  categones: 

1)  It  Won’t  Work.  We  are  constantly  warned  that  such  an  amendment  would  be 
subject  to  easy  evasion  by  smart  and  craf^  lawyers  and  accountants  who  would 
argue  over  the  meaning  of  words  such  as  ‘^outlay  and  “budget,”  conjure  up  false 
revenue  and  spending  forecasts  and,  in  short,  use  every  subterfuge  known  to  under¬ 
mine  the  intent  of  the  amendment. 

I  don’t  believe  it. 

If  there  is  any  concern  the  opponents  of  a  balanced  budget  amendment  have,  it 
is  the  palpable  fear  that  it  woula  work  only  too  well.  Perhaps  what  should  be  said 
to  those  who  argue  that  the  amendment  would  be  ineffective  is:  “O.K.,  for  ail¬ 
ment’s  sake,  I’ll  accept  what  you  say  but,  seeing  as  it  would  not  make  any  dif¬ 
ference,  humor  me  and  vote  for  it.” 

The  truth  is  that  a  constitutional  amendment  requiring  a  balanced  budget  and 
limiting  federal  spending  would  be  fiscally  powerful. 
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If  the  Constitution  says  that  outlays  should  not  exceed  receipts  everyone  will 
know  exactly  what  it  means  and  all  branches  of  government  will  respect  that  com¬ 
mand  with  the  same  deference  and  diligence  accorded  all  other  parts  of  the  Con¬ 
stitution. 

To  argue  otherwise  has  always  seemed  to  me  to  be  a  slur  on  the  integrity  of  the 
American  people,  and  especially  so  on  the  integrity  of  our  elected  and  appointed  gov¬ 
ernment  omcials. 

Would  those  who  argue  that  such  an  amendment  should  not  be  added  to  the  Con¬ 
stitution  because  it  could  be  easily  circumvented  have  argued  in  1789  that  it  made 
no  sense  to  add  a  short  paragraph  that  said  ‘^onm^ss  shall  make  no  law  respecting 
an  establishment  of  rebgion,  or  prohibiting  the  Tree  exercise  thereof;  or  abrid^g 
the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the  people  peaceable  to  assem¬ 
ble,  and  to  petition  the  government  for  redress  of  grievances?'*  After  all,  how  does 
one  define  ^religion,**  or  “freedom  of  speech?”  What  is  the  “press?”  What  does  it 
mean  to  “assemble”  peaceably? 

If  the  Founding  Fathers  had  held  the  meaning  of  Constitutional  words  in  the 
same  kind  of  contempt  implied  by  many  of  the  opponents  of  a  balanced  budget 
amendment  perhaps  today  we  would  not  be  petitioning  our  government  for  a 
dress  of  grievances^  in  fiscal  matters. 

(2)  It  Will  Work.  We  are  also — at  the  same  time— constantly  warned  that  a  bal¬ 
anced  budget  amendment  will  work  all  too  well.  Some  seem  to  feeir  that  any  control 
of  the  growth  of  spending  will  be  entirely  at  the  expense  of  social  welfare  programs. 
Others  seem  just  as  convinced  that  spending  restraint  wHl  come  almost  exclusively 
out  of  national  defense.  And  still  others  believe  we  will  see  little  in  the  way  of 
spending  control  and  lots  in  the  way  of  draconian  tax  increases  to  attempt  to  bal¬ 
ance  the  budget.  Economically  they  can't  all  be  right,  but  they  arc  on  to  something. 

The  often  unspoken  premise  behind  the  call  for  a  balanced  budget  amendment  is 
a  cry  from  the  people  in  the  wilderness  outside  the  Washington  Beltway  to  limit 
federal  spending,  with  a  rare  exception  here  and  there,  those  who  want  this  budget 
balanced  want  it  balanced  by  controlling  and  cutting  federal  spending,  not  by  rais- 
ingany  tax  rates. 

That  is  why  it  is  so  important  that  the  words  of  any  balanced  budget  amendment 
embody  the  idea  of  limiting  spending  as  the  only  legitimate  route  to  a  balanced 
budget. 

There  are  few  who  would  even  attempt  to  argue  that  the  American  tax  burden 
is  too  light.  Since  1980  alone,  annual  federal  tax  revenues  have  increased  $837  bil¬ 
lion — from  $517  billion  in  FY  1980  to  $1,354  billion  in  FY  1995.  From  today  until 
the  end  of  this  century  federal  taxes  are  forecast,  to  increase  automatically  by  an 
average  of  $80  billion  a  year. 

IsnT  an  $80  billion  tax  increase  every  year,  on  top  of  a  base  of  $1.35  trillion  dol¬ 
lars,  enough? 

Most  Americans  would  probably  sav  yes. 

The  issue  that  permeates  the  whole  question  of  a  balanced  budget  amendment  is 
spending,  not  taxes.  Today  our  political  institutions  are  unable  to  override  the  com¬ 
bined  political  power  of  people  with  special  economic  interests,  even  though  taking 
the  national  point  of  view  would  beneiit  all.  The  current  rules  of  the  economic  politi¬ 
cal  game  make  it  virtually  impossible.  And  that  is  exactly  how  many  economic  spe¬ 
cial  interest  groups  would  like  to  keep  it. 

Today  what  we  have  is  similar  to  tW  old  economic  example  of  a  half  dozen  people 
who  go  out  to  dinner  and  beforehand  agree  to  split  the  bill  evenly  among  themselves 
regardless  of  what  any  particular  person  orders.  Given  that  set  of  rules,  every  din¬ 
ner  partner  has  a  strong  incentive  to  order  the  most  desirable,  most  expensive  dish 
on  the  menu— even  though  the  total  bill  may  far  exceed  what  any  one  of  them  wish¬ 
es  to  pay  for  dinner. 

The  solution  is  to  change  the  rules.  One  possibility  would  be  to  have  each  person 
pay  for  only  what  he  or  ordered.  Another  would  be  to  agree  beforehand  on  the 
total  amount  that  could  be  ordered.  The  result  in  each  case  would  be  a  lower  bill 
for  everyone.  / 

That  18  precisely  what  a  balanced  budget  amendment  would  do:  change  the  rules. 

Perhaps  Ronald  Reagan  said  it  best  in  his  second  Inaugural  Address: 

We  must  act  not  to  protect  future  generations  from  govemment*8  desire 
to  spend  its  citizens’  money  and  tax  them  into  servitude  when  the  bills 
come  due.  Let  us  make  it  unconstitutional  for  the  Federal  Government  to 
spend  more  than  the  Federal  Government  takes  in. 

In  summaiy,  I  can’t  think  of  anything  that  would  do  more  to  ensure  the  future 
economic  prosperity  of  this  country  than  to  add  a  few  simple,  clear  words  to  our 
Constitution  that  wo^d  mandate  fiscal  responsibility. 

/ 
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Mr.  Hyde.  I  thank  the  gentleman.  Mr.  Barr,  you  have  to  leave. 
Of  course,  everybody  has  to  leave  fairly  soon,  but  let  me  ask  you 
some  questions  about  enforcement.  What  if  the  President  doesn’t 
submit  a  balanced  budget  under  section  3?  What  if  Congress 
doesn’t  adopt  the  statement  of  receipts  and  outl^s  prior  to  a  fiscal 
year  as  required  in  section  1,  what  happens?  Who  would  enforce 
those  provisions?  Would  any  citizen  have  standing?  What  are  the 
sanctions?  Can  taxpayers  sue  to  force  Congress  or  the  President  to 
act? 

Mr.  Barr.  I  would  say  that  it  is  very  unlikely  that  a  citizen 
would  be  able  to  show  standing  to  bring  a  lawsuit  to  enforce  either 
of  those  provisions  because  in  both  cases  they  have  a  generalized 
grievance.  Moreover,  to  the  extent  that  they  can  show  a  specific  im¬ 
pact  on  them,  then  the  other  aspects  of  standing  would  not  be  es¬ 
tablished  because  you  would  be  unable  to  show  now  a  specific  ac¬ 
tion  by  the  court  could  redress  the  particular  harm  which  they  are 
alleging.  But  I  would  like  to  make  a  broader  point,  which  is  section 
1  really  tries  to  set  forth  the  process  to  be  used  through  the  course 
of  a  fiscal  year. 

You  start  with  a  statement  and  under  what  conditions  that  state¬ 
ment  can  be  revised  and  so  forth,  culminating  in  the  end  of  the  fis¬ 
cal  year  where  things  are  supposed  to  be  in  balance  or  you  have 
a  three-fifths  vote  specifying  the  deficit.  One  of  my  concerns  about 
this  particular  language  in  this  resolution  is  that  by  specifying  all 
of  the  processes  like  that,  it  does  suggest  that  there  may  be  occa¬ 
sions  where  deviations  may  trigger  some  kind  of  enforcement  exter¬ 
nal  to  the  political  branches. 

That  is  why  I  think  it  is  important  to  craft  this  from  a  legal 
standpoint  to  state  that  the  result  that  must  be  achieved  is  at  the 
end  of  the  fiscal  year  and  allow  Congress  to  adopt  the  procedures 
to  get  there,  recognizing  that  they  have  broad  discretion  to  do  so, 
they  can  rely  on  estimates  to  do  so,  and  that  that  political  process 
is  in  play  up  until  the  end  of  the  fiscal  year. 

It  is  only  then  that  a  violation  of  section  1  would  occur,  and  at 
that  point  to  the  extent  someone  could  show  standing,  they  would 
be  able  to  come  in  and  get  a  declaratory  judgment  from  the  court, 
but  that  would  not  put  the  court  in  tne  position  of  trying  to 
micromanage  the  budget  and  make  decisions  that  are  best  left  to 
the  political  branches. 

Mr.  Hyde.  You  raised  a  concern  that  a  suit  could  be  brought  in 
a  State  court  to  challenge  the  balanced  budget  amendment  and 
thus  the  Federal  court  standing  requirements  be  circumvented. 
Could  ConCTess  by  statute  preclude  such  State  court  jurisdiction  or 
would  we  have  to  do  this  through  specific  language  in  the  amend¬ 
ment,  and  if  so,  could  you  suggest  or  submit  language? 

Mr.  Barr.  Yes,  in  my  prepared  statement  I  point  out  that  under 
our  system  State  courts  would  have  jurisdiction  ordinarily,  in  the 
absence  of  any  direction  firom  Congress,  to  adjudicate  questions 
under  the  Constitution.  They  are  not  bound  b^  the  same  constric¬ 
tions  that  Federal  courts  are  in  terms  of  standing  and  other  limita¬ 
tions,  and  so  conceivably  you  could  have  a  situation  where  State 
courts  got  into  the  act  ana  tried  to  intervene  in  the  middle  of  the 
budget  process,  and  that  could  be  protected  against  in  statute,  not 
necessarily  in  the  constitutional  language  itself.  That  could  be  pro- 
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tected  against  by  Congress  in  the  enforcement  legislation  and  im¬ 
plementing  legislation  providing  for  exclusive  Federal  jurisdiction, 
which  is  done  in  memy  cases. 

Mr.  Hyde.  Mr.  Barr,  I  am  unhappy  with  the  word  “receipts”  in 
the  text.  In  1990,  this  committee  processed  legislation  that  did  be¬ 
come  law  aimed  at  enhancing  our  ability  to  go  to  court  and  collect 
debts.  It  was  about  Federal  court  remedies,  garnishment,  notice  to 
debtors  and  the  rest.  Wouldn’t  that  be  a  bill  to  increase  receipts 
under  H.J.  Res.  1  requiring  a  three-fifths  vote  for  passage? 

Mr.  Barr.  My  understanding  is  that  it  would  be,  I  think  that  the 
language  should  really  go  to  increases  in  revenue  rather  than  to  in¬ 
creases  in  receipts.  For  example,  an  effort  by  the  IRS  to  clamp 
down  on  people  avoiding  their  taxes — that  is,  their  established  obli¬ 
gations  to  pay  taxes — ^to  enhance  receipts,  arguably  would  fall 
under  this  provision,  so  I  think  that  it  should  go  to  revenues  rather 
than  to  receipts. 

Mr.  Hyde.  I  thank  you. 

Dr.  Niskanen,  you  and  I  may  have  an  argument  some  time  about 
declaration  of  war  because  that  is  anachronistic.  Nobody  does  it 
anymore.  We  didn’t  do  it  in  Vietnam  because  it  would  have  brought 
China  and  Russia  in  and  then  we  would  have  had  to  declare  war 
on  China  and  Russia.  It  is  a  psychological  barrier  that  just  isn’t 
crossed  anymore,  and  therefore  we  could  be  in  a  state  of  danger, 
facing  a  national  security  threat  without  wanting  to  declare  war 
and  globalize  this  but  needing  the  relief  that  the  three-fifths  vote 
might  bar.  So  that  is  my  only  problem  with  your  position,  and  we 
can  talk  about  that  later,  and  I  thank  you  very  much. 

Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

Mr.  Anderson,  I  would  like  to  ask  you  for  your  analysis  of  the 
argument  that  requiring  a  balanced  budget  eveiy  year  will  impose 
excessive  rigidity  on  the  economy  and  that  our  goal  should  really 
be  a  balanced  budget  over  the  long  term,  with  surpluses  in  good 
years  and  deficits  in  bad  years.  Could  you  comment  on  that  par¬ 
ticular  line  of  argument  that  is  used  against  the  balanced  budget 
amendment  proposal? 

Mr.  Anderson.  Yes.  I  think  the  critical  thing  here  is  to  divide 
the  short  term  from  the  long  term.  I  think  you  can  make  an  argu¬ 
ment  that,  for  example,  some  of  the  earlier  proposals  for  a  balanced 
budget  amendment  have  talked  about  a  requirement  to  put  forth 
a  proposal  for  the  next  year  for  a  balanced  budget  amendment,  for 
a  balanced  budget,  ana  it  might  exceed  the  deficit  maybe  by  a 
small  amount,  and  you  could  fix  that  over  a  period  of  a  year  or  two. 

I  think  that  the  problem  we  have  here  is  a  systemic  one.  If  you 
look  at  the  last  20,  25  years,  the  problem  is  tnat  the  deficit  gets 
larger  and  larger.  In  fact,  in  the  paper  this  morning  there  is  a  new 
CBO  analysis  which  analyzes  what  is  likely  to  happen  to  the  deficit 
given  current  law,  and  it  shows  it  slowly  accelerating  to  about  $300 
billion  a  year  to  the  end  of  this  century  on  up  to  $400  billion  by 
the  year  2005.  Now,  given  the  normal  caveat  about  the  uncertainty 
of  afl  future  estimates,  this  is  the  situation  we  are  in. 

Mr.  Canady.  Now,  what  we  are  dealing  with  here  in  this  amend¬ 
ment  is  a  limitation  on  the  annual  deficit  and  also  a  cap  on  the  na¬ 
tional  debt.  'This  does  not  involve  a  proposal,  however,  to  eliminate 


85 


the  national  debt.  Do  you  think  we  should  extend  our  consideration 
bevond  what  we  see  before  us  here?  Should  we  have  a  national 
debt  of  the  size  that  we  v/ill  have  when  this  amendment  goes  into 
effect? 

Will  that  cause  us  long-term  problems?  Will  this  solve  the  prob¬ 
lem  by  capping  it  at  that  level  or  do  we  need  to  go  further  and  ac¬ 
tually  drawdown  the  debt  or  lower  the  national  debt  that  will  exist 
at  that  time? 

Mr.  Anderson.  Well,  mv  personal  predeliction  would  be  some 
day  to  have  a  zero  national  debt,  but  in  the  meantime,  which  may 
be  a  very,  very  long  time,  I  think  the  very  fact  of  passing:  a  bal¬ 
anced  budget  amendment,  slowing  the  growth  of  the  deficit,  what 
would  happen  is  that  I  think  that  would  translate  into  greater  eco¬ 
nomic  CTowth.  The  actual  critical  problem  of  the  Federal  debt  or 
the  Federal  deficit  is  its  size  and  relationship  to  our  economy,  and 
if  we  can  ensure  steady  powerful  economic  growth,  the  Federal 
debt  as  a  problem  will  get  smaller  and  smaller  every  year.  I  think 
that  is  the  best,  most  enective  way  to  do  it. 

Mr.  Canady.  Now,  you  mentioned  the  critical  question  is  the  size 
of  the  debt  in  relationship  to  our  economy.  Do  you  think  there  is 
an  optimum  size  for  thij  national  debt? 

Mr.  Anderson.  Yes,  zero. 

Mr.  Canady.  OK.  All  right.  Mr.  Niskanen,  would  you  like  to  com¬ 
ment  on  that  same  question? 

Mr.  Niskanen.  It  is  not  important  to  balance  the  budget  every 
year.  In  a  situation  in  which  expenditures  are  unusually  high,  such 
as  during  a  war  or  duiing  an  unusual  capital  building  program  or 
when  receipts  are  unusually  low  such  as  during  a  recession,  a  defi¬ 
cit  is  an  appropriate  means  to  finance  that  difference. 

The  primary  reason  we  allow  a  deficit  is  so  that  we  don’t  have 
to  have  high  volatility  in  either  spending  programs  or  in  tax  rates, 
and  we  should  be  in  a  position  where  we  allow  temporan^  deficits 
during  these  special  circumstances  as  long  as  the  ratio  of  the  debt 
to  our  economy  does  not  increase.  That  means  that  the  primary 
control  should  be  on  the  debt  and  not  on  the  annual  deficit. 

I  am  especially  concerned  about  expressing  the  control  in  terms, 
in  effect  of  the  concessional  budget  resolution.  In  effect  you  would 
be  delegating  the  decisions  as  to  whether  that  vote  would  be  sula- 
ject  to  a  three-fifths  vote  or  a  majority  vote  to  your  employees  in 
the  CBO  and  in  the  Joint  Tax  Committee,  and  tnat  is  not  a  viable 
practice  over  a  period  of  time. 

Mr.  Canady.  Well,  1  understand  your  concern  about  that  particu¬ 
lar  section  of  the  proposed  amendment,  but  don’t  you  really  get 
back  to  the  heart  of  this  amendment  being  section  6,  where  we 
would  place  a  permanent  limit  on  the  debt,  and  isn’t  that  an  effec¬ 
tive  answer  to  that  concern? 

Mr.  Niskanen.  That  is  the  most  important  section  of  the  amend¬ 
ment  as  it  bears  on  the  debt.  It  is  not  sufficient  to  address  the 
question  of  whether  the  powers  of  the  Government  can  be  ex¬ 
panded  by  increased  taxes. 

The  political  philosophy  behind  this  amendment  is  that  an  ex- 

Eansion  of  the  fiscal  powers  of  the  Government  should  not  be  made 
y  the  same  voting  rule  as  for  routine  lemslation.  And  the  fiscal 
powers  of  the  Gkivernment  can  be  expanded  by  either  a  decision  to 
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borrow  more  or  a  decision  to  tax  more.  And  particularly  since  the 
effective  demise  of  the  enumerated  powers  in  the  Constitution,  it 
is  especially  important  to  have  a  symmetric  supermajority  three- 
fifths  rule  on  expanding  the  fiscal  powers  of  the  Government  by  ei¬ 
ther  borrowing  or  by  additional  taxes. 

Mr.  Cakady.  Of  course,  that  is  accomplished  in  this  amendment 
in  section  2.  Do  you  believe  that  section  2  would  be  sufficient  to 
accomplish  that  omective? 

Mr.  Niskanen.  Section  2,  if  it  were  expressed  in  terms  of  a  vote 
on  any  bill  that  increased  tax  rates  or  base,  would  be  sufficient.  I 
worry  about  a  situation  when  the  vote  is  on  a  bill  in  which  esti¬ 
mated  receipts  are  to  increase,  because  I  don’t  like  the  idea  that 
you  would  be  subject  to  arguments  about  whether  the  estimate  of 
receipts  is  accurate  or  not. 

I  have  been  in  that  business  long  enough  to  recognize  that  there 
is  a  very  substantial  unresol vable  uncertainty  about  revenue  fore¬ 
casts  or  about  spending  forecasts.  And  I  hate  to  see  a  prospect  of 
continuous  arguments  about  the  CBO  forecast  is  whether  we  are 
going  to  have  a  deficit  or  whether  this  particular  tax  bill  is  going 
to  increase  receipts. 

In  addition,  these  measures  do  not  prevent  Congress  from  in¬ 
creasing  the  deficit  or  taxes  in  a  subsequent  fiscal  year  by  actions 
they  take  in  a  particular  fiscal  year.  That  is  another  oversight  of 
the  contract  version  of  the  amendment. 

Mr.  Canady.  So,  on  that  particular  point,  would  you  suggest  that 
there  have  to  be  annual  action  to  raise  either  the  debt  limit  or - 

Mr.  Niskanen.  No,  after  Congress  passes  the  amendment  it 
should  set  a  debt  limit  with  enough  leverage  to  accommodate  the 
schedule  by  which  they  expect  to  move  from  the  current  175  or  so 
billion  dollar  deficit  to  a  balance  by  the  end  of  some  period.  That 
should  be  the  buffer  in  the  debt  limit  at  any  given  time. 

Mr.  Canady.  Thank  you  very  much.  Thank  you. 

Mr.  Hyde.  The  gentleman’s  time  has  expired. 

The  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  Mr.  Chairman,  does  this  mean  we  will  all  get 
10  minutes  to  ask  questions?  I  thought  the  gentleman  had  10  min¬ 
utes. 

Mr.  Hyde.  No,  it  was  5  minutes  by  the  light  up  there. 

Mrs.  Schroeder.  Mr.  Chairman,  I  have  several  questions  I  want 
to  ask,  and  I  would  like  to  make  a  parliamentary  inquiry  before  my 
time  starts  counting.  I  do  want  to  thank  you  very  much  for  having 
this  group  of  witnesses,  but  I  have  been  counting.  We  have  been 
in  session  a  little  over  2  hours.  And  if  we  count  Mr.  Barr’s  propos¬ 
als  too,  we  would  have  five  different  proposals  really  that  we  are 
thinking  about,  plus  if  we  read  Mr.  Schultz’s,  that  would  be  six. 

So  I  think  it  is  showing — and  I  compliment  you  that  it  is  showing 
the  diversity  in  here,  but  I  worry  that  we  are  not  going  to  have 
enough  time  for  our  panel  to  ask  questions.  So  the  parliamentaiy 
inquiry  is  how  do  we  intend  to  proceed  with  this  panel,  vis-a-vis 
many  of  us  being  able  to  ask  questions  on  this  side  as  we  have  lis¬ 
tened  to  these  five  different  ways  of  approaching  this,  plus  we  read 
Mr.  Schultz’s  which  is  the  sixth? 

Mr.  Hyde.  I  appreciate  that  the  gentlelady  appreciates  our  dedi¬ 
cation  to  diversity.  We  intend  to  let  people  have  lunch  at  12:30.  Dr. 
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Rivlin  is  coming  in  at  2.  I  would  ask  any  of  our  panel  who  wishes 
to  serve  their  country  above  and  beyond  the  call  of  duty,  if  they 
would  wait  and  then  Dr.  Rivlin  can  go  on  at  2,  and  then  we  could 
resume.  Thereafter,  if  the  gentlelady  wants  to  prolong  the  hearing, 
that  is  fine. 

Mrs.  ScHROEDER.  Would  there  be  any  way  that  we  could  delay 
Ivmch  to  1? 

Mr.  Hyde.  I  suppose  we  could  do  that,  if  that  is  the  will  of  the 
subcommittee. 

Mrs.  ScHROEDER.  I  think  that  might  be  helpful  and  not  break  the 
momentum. 

Mr.  Hyde.  Sure.  Is  this  doable?  Mr.  Barr,  are  you  able  to  stay 
to  1? 

Mr.  Barr.  Yes,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you.  I  knew  you  had  a  problem.  I  wasn’t  sure. 
Very  well,  we  will  stay  to  1.  The  gentlelady  is  recognized  for  5  min¬ 
utes. 

Mrs.  ScHROEDER.  Thank  you,  Mr.  Chairman,  and  as  I  say,  as  I 
have  been  listening,  we  have  now  from  the  variety  of  witnesses  we 
have  had,  lots  of  different  proposals  here. 

Mr.  Schultz  is  ill  and  could  not  be  here.  I  think  it  is  very  unfor¬ 
tunate  because  in  reading  his  testimony,  he  has  another  whole 
thing  to  say,  and  I  think  that  is  important  we  get  it  out  front  here. 
He  says  on  page  2,  that  the  passage  of  this  amendment  would  not 
do  one  specific  thing  to  bring  the  budget  into  balance.  That  has 
been  our  point;  that  this  amendment  doesn’t  cut  spending,  only 
Congresspeople  can  cut  spending  by  voting  against  spending. 

Is  there  anybody  who  would  disagree  with  his  statement  there? 
Mr.  Anderson. 

What  one  specific  thing  or  two  or  three  would  this  do  if  we  pass 
it? 

I  mean,  how  will  the  deficit  look  different  if  we  pass  it? 

Mr.  Anderson.  I  think  it  would  put  enormous  moral  suasion  on 
the  Congress  to  move  toward  a  balanced  budget.  If  it  is  true  v/hat 
Dr.  Schultz  says,  that  it  wouldn’t  make  any  difference,  I  would  re¬ 
peat  what  I  said  earlier.  OK.  It  won’t  make  any  difference,  humor 
me,  pass  it. 

Mrs.  ScHROEDER.  But  you  know  we  have  passed  many  things 
like  this  in  the  past,  Gramm-Rudman  and  all  sorts  of  things  to 
solve  it,  and  the  bottom  line  is  that  we  still  have  to  vote  against 
spending.  I  think  we  all  want  to  have  a  full  disclosure  act.  But 
whatever  we  end  up  passing  and  I  think  you  would  agree  with 
that,  Mr.  Anderson,  we  would  have  to  go  and  still  implement  it  by 
cutting  spending. 

Mr.  Anderson.  Absolutely. 

Mrs.  ScHROEDER.  He  goes  on  to  say  that  voting  for  the  amend¬ 
ment  without  an  accompanying  piece  of  legislation  containing  a 
strict  bill  of  particulars  as  to  how  the  budget  is  going  to  be  bal¬ 
anced,  which  would  give  you  a  whole  lot  more  moral  suasion,  would 
be  just  like  the  early  prayer  of  Saint  Augustine  saying,  Lord,  make 
me  pure,  chaste,  and  content,  but  not  yet.  And  I  think  that  is  his 
real  concern,  that  we  would  be  engaging  in  that  prayer. 
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People  keep  saying,  oh,  we  must  pass  this  because  it  will  force 
Congress  to  do  it.  I  think  we  can  stipulate  this  is  not  going  to  en¬ 
force  it. 

Mr.  Barr,  I  would  like  to  go  to  your  legal  expertise  because  I 
think  you  pointed  out  that  probably  no  one  is  going  to  have  stand¬ 
ing  to  sue  on  this  and  force  it.  Let  me  move,  then,  to  the  next  issue 
that  the  chairman  brought  up  and  that  is  the  issue  of  declaration 
of  war  versus  imminent  threat.  That  is  a  great  concern  to  me. 

I  think  the  chairman  makes  a  lot  of  sense,  that  declaration  of 
war  is  a  very  dangerous  thing  to  throw  around  in  the  globe  that 
we  live  upon.  If  we  then  go  to  imminent  threats,  how  broadly  can 
that  get  defined?  Can  that  get.  defined  broadly  to  say  that  we  could 
deploy  antiballistic  missile  systems,  no  matter  what  they  cost?  How 
do  we  define  what  an  imminent  threat  is  legally? 

Mr.  Barr.  I  think  that  is  essentially  a  political  question  under 
this  amendment  that  would  be  within  the  judgment  of  Congress  to 
determine  what  was  a  serious  threat  to  the  national-  security. 

Mrs.  ScHROEDER.  So  nobody  could  really  challenge  it.  We  could 
say  almost  anything  was  an  imminent  threat  and  spending  could 
go  off  the  charts  in  the  name  of  an  imminent  threat. 

Mr.  Barr.  A  militaiy  threat,  imminent  military  threat. 

Mrs.  ScHROEDER.  And  because  so  much  of  that  is  classified,  the 
taxpayers  are  not  really  involved  in  that,  I  would  think.  That 
would  be  kind  of  a  Commander-in-Chief  issue. 

Mr.  Barr.  Well,  it  would  be  a  congressional  issue.  Congress 
would  have  to  enact  it. 

Mrs.  SCHROEDER.  That  is  right,  under  article  1,  I  suppose  that 
is  true.  I  also  hear  great  concern  about  special  interests,  that  peo¬ 
ple  are  saying  we  have  to  do  this  because  otherwise  special  inter¬ 
ests  keep  us  trom  being  able  to  vote  against  spending. 

Why  will  special  interests  not  be  able  to  do  that  if  we  pass  this 
-amendment? 

Mr.  Barr.  Because  the  playing  field  is  being  changed.  There  is 
greater  protection  to  future  generations  being  placed  in  the  amend¬ 
ment.  That  is  why  I  really  disagree  with  what  Mr.  Schultz  sug¬ 
gested  in  the  excerpt  you  read.  Tne  issue  here  is  that  the  public^s 
interest  in  protecting  future  generations  from  paying  for  our  cur¬ 
rent  programs  is  a  diffuse  and  general  one.  It  doesn’t  have  as 
strong  a- voice  in  the  legislature  as  specific  interests  pressing  for 
their  spending  measures.  That  has  been  the  history  over  the  past 
25  years. 

And  what  this  amendment  does  is  it  places  a  higher  hurdle  on 
taking  money  from  future  generations  to  pay  for  our  current  pro¬ 
grams  and,  therefore,  forces  us  to  reach  a  broader  level  of  consen¬ 
sus  before  we  do  it,  thereby  creating  a  condition  where  cuts  can  be 
made,  where  hard  choices  can  be  made. 

So  let  me  just  complete  my  answer.  To  me,  what  we  are  doing 
here  is  trying  to  level  the  playing  field  in  the  stadium  before  we 
play  the  game.  We  are  setting  the  rules  that  will  apply  and  trying 
to  level  the  playing  field.  Ana  people  who  come  along  and  say  let’s 
play  the  game  nrst  before  we  level  the  playing  field  are  missing  the 
point.  You  can't  have  a  fair  game  until  the  rules  are  set. 

Mrs.  ScHROEDER.  My  point  is  if  no  one  has  standing  to  sue  or 
enforce  it,  you  still  never  get  there,  because  the  political  thing 
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doesn’t  change.  And  that  is  what  the  polls  show.  The  polls  show 
that  once  people  understand  what  happens — 1  hear  you  saving  spe¬ 
cial  interests  are  people,  and  the  voters,  are  going  to  be  tne  same. 

Mr.  Barr.  Well — ^you  have  to  be  able  to  increase  the  debt  limit 
and  you  need  a  three-fifths  vote  to  do  that.  Otherwise  spending 
runs  into  a  stone  wall.  Obviously,  if  you  can  muster  three-fifths 
support  in  both  Houses  and  the  President  agp'ees,  you  can  continue 
to  borrow. 

Mr.  Hyde.  The  gentlelady’s  time  has  expired.  The  gentleman 
from  South  Carolina. 

Mr.  INGLIS.  Thank  you,  Mr.  Chairman. 

Dr.  Anderson,  your  presence  here  gives  me  a  wonderful  oppor¬ 
tunity  to  do  something  that  I  would  love  to  do,  and  that  is  to  cor¬ 
rect  some  of  the  revisionist  histoiy  that  seems  to  be  written  about 
the  administration  you  served. 

Can  you  tell  me — I  think  it  relates  to  the  balanced  budget 
amendment — the  accusations  are  often'  made  that  the  Reagan  tax 
cuts  created  the  deficit  problem.  Do  you  want  to  respond  to  that, 
and  particularly  in  connection  with  the  balanced  budget  amend¬ 
ment? 

Mr.  Anderson.  Sure,  and  I  will  only  take  60  seconds.  We  could 
go  on  for  a  long  time  on  that  one.  Probably  the  greatest  secret  in 
the  United  States  is  that  when  Ronald  Reagan  proposed  those  tax 
cuts  in  late  1980  we  were  looking  at  large  increasing  surpluses  in 
the  Federal  Government.  I  know  it  sounds  like  a  fantasy,  but  they 
went  up  to  $182  billion  a  year. 

In  fact,  there  have  been  some  studies  that  looked  at  this.  My  fa¬ 
vorite  is  one  done  by  the  Urban  Institute  which  went  back  and 
pointed  out  very  clearly  that  the  vast  bulk  of  the  deficit  that  bur¬ 
geoned  in  the  1980’s  was  due  to  the  fact  that  the  economy  went  in 
the  tank  in  the  early  1980’s.  It  was  the  fact  of  the  economic  reces¬ 
sion,  not  the  cuts  in  tax  rates. 

In  fact,  if  you  go  back  and  look  at  the  actual  numbers,  every  time 
Ronald  Reagan  proposed  a  reduction  in  tax  rates,  he  accounted  for 
it  fully.  There  was  a  lot  of  nonsense  written  about  if  you  have  a 
tax  cut  you  would  immediately  make  it  back.  That  was  always  stat¬ 
ed  by  the  opponents.  In  fact,  I  think  we  very  conservatively  as¬ 
sumed  that  every  dollar  of  tax  cut  should  make  17  cents  back  and 
it  actually  turned  out  to  be  a  little  more  than  that. 

I  think  the  net  result  is  that  if  you  look  at  the  policies  of  the 
1980’8,  they  would  have  been  a  lot  better  if  we  had  been  more  suc¬ 
cessful  in  controlling  spending.  We  were  not.  And  let  me  close  by 
saying  I  remember  a  number  of  conversations  with  David  Stock- 
man  after  he  would  come  back  from  the  Hill  and  he  would  throw 
up  his  hands  and  he  would  say,  they  just  will  not  accept  this  kind 
of  spending  control.  And  then  he  would  add,  it  is  not  just  the 
Democrats,  the  Republicans  are  eq^.lly  culpable. 

Mr.  Incus.  Thank  you.  Mr.  Niskanen,  did  you  want  to  respond? 

Mr.  Niskanen.  Let  me  give  you  some  perspective  on  this. 

The  Federal  receipt  share  of  GDP  was  slightly  higher  in  fiscal 
1989  than  it  was  in  fiscal  1979  so  there  was  no  general  erosion  of 
the  Federal  tax  base.  The  Federal  noninterest  ouuay  share  of  GDP 
was  slightly  lower  in  1989  than  it  was  in  1979,  so  there  was  no 
general  expansion  of  the  Federal  spending  share.  What  happened 
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is  fiiat  the  Federal  deficit  was  higher  in  1989  than  in  1979  because 
it  had  been  hie^er  in  the  intermediate  years.  The  only  component 
that  drove  it  higher  as  a  share  of  GDr  was  interest  payment  on 
the  debt  that  was  accumulated  in  the  early  years. 

So  the  deficit  in  1989  was  primarily  the  fact  that  we  brought  in¬ 
flation  down  very  quickly,  much  more  rapidly  than  any  of  us  antici¬ 
pated  in  the  early  1980’s,  and  that  we  had  a  weak  economy 
through  about  1983.  So  the  conclusion  of  the  Urban  Institute  was 
right  in  direction;  we  had  a  big  deficit  at  the  end  of  the  period,  3 
percent  of  the  GDP,  but  primarily  because  we  had  a  weak  economy 
in  the  early  eighties. 

Mr.  INGLIS.  Mr.  Barr,  you  made  an  interesting  observation.  I  like 
your  term,  “the  diffuse  interest  of  the  American  people.”  One  of  the 
most  enjoyable  things  I  do  as  a  Member  of  Congress  is  what  I  call 
a  walking  town  meeting.  I  pick  out  a  street  and  walk  down  it  and 
find  out  what  America  thinks. 

The  thing  that  I  am  always  impressed  by  is  that  on  those  occa¬ 
sions  when  I  do  that,  nobody  talks  to  me  about  spending  more 
money.  The  only  people  that  talk  to  me  about  spending  more 
money  are  people  who  come  visit  me  here  in  Washington  or  request 
a  visit  in  my  district  office.  And  I  am  convinced  that  if  I  didn’t  go 
on  those  walking  town  meetings,  I  would  spend  90  percent  of  my 
time  with  10  percent  of  the  people  and  they  are  the  10  percent  who 
ask  for  more  money. 

As  to  your  point  about  the  specialized  interest  as  opposed  to  the 
diffuse  interest  of  the  American  people,  who  after  all  are  paying 
the  bills,  they  are  not  interested  in  the  Government  spending  any 
more  money.  They  are  not  heard  from  because  they  do  not  schedule 
appointments  here  in  Washington,  nor  in  the  district  offices.  They 
stay  in  the  neighborhoods  where  they  leave  in  the  morning  and 
come  home  at  night.  They  cut  the  grass  and  tiy  to  keep  the  kids 
together  and  get  them  to  school. 

My  question  to  you — after  that  long  statement  which  was  sort  of 
testimony  and  I  don’t  have  an  opportunity  to  testify  the  enforce¬ 
ment  question  is  one  that  intrigues  me.  l^at  you  said  about  the 
institutional  investors  and  how  they  would  respond  to  thij,  would 
you  elaborate  a  little  bit  on  that?  I  thought  that  the  point  about 
the  enforcement  of  the  balanced  budget  amendment  was  interest- 
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fir.  Barr.  Well,  the  United  States  in  order  to  raise  money,  and 
this  happens  even  now  under  the  current  debt  statute,  and  anyone 
who  has  been  in  Washington,  DC,  during  one  of  the  fire  drills  that 
goes  on  when  we  approach  the  statutory  debt  limit  knows  that  it 
IS  taken  very  seriously.  Treasury  starts  shutting  down  programs, 
monitoring  carefully  the  issuance  of  debt  paper  to  the  public.  And 
bond  counsel  and  others  involved  in  the  process  of  issuing  debt  and 
determining  whether  it  is  appropriate  to  invest  in  debt  monitor 
that  situation  very  carefully.  And  I  think  under  a  constitutional 
amendment,  no  one  is  going  to  invest  in  paper  if  there  is  any  legal 
question  that  it  is  enforceable. 

Mr.  Inglis.  Do  you  see  that — I  was  a  little  bit  confused  about  the 
standing  question  that  an  individual  taxpayer  may  have.  Who 
would  have  standing?  1  suppose  a  Member  of  Congress  might  have 
sUuiding?  Would  that  be  the  case?  Who  do  you  think  would  have 
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stwdini^  Or  do  you  see  the  primary  mechanism  of  enforcement 
being  this  impact  on  the  institutional  investors  and  the  people  who 
won’t  buy  the  paper? 

Mr.  Barr.  In  the  real  world,  this  is  a  self-enforcing  provision, 
which  as  I  said^  courts  could  disappear  tomorrow  and  this  thing 
would  still  bite  just  as  hard  as  it  otherwise  would.  Now,  if  we  asR 
the  academic  question,  what  would  actually  happen  if  Congress  ig¬ 
nored  the  three-fifths  requirement  and  the  Treasury  went  out  to 
raise  capital  in  excess  of  the  debt  limit,  who  would  have  standing? 

I  do  not  think  that  a  private  citizen  would  have  standing.  There 
are  arguments  to  be  made  that  certain  Members  of  Congress  would 
have  standing  because  it  has  been  a  dilution  of  their  vote.  It  is 
questionable  whether  anyone  would  have  standing.  I  think  the  ulti¬ 
mate  enforcement  mechanism  is  first  the  practical  reality  of  raising 
the  money;  second,  the  political — the  good  faith  of  Congress  and 
congressional  desire  to  carry  out  their  obligations. 

As  I  said,  I  don’t  know  of  an  instance  in  history  where  there  has 
been  a  bare-faced  effort  to  ig^nore  a  clear  constitutional  vote  re¬ 
quirement.  And  then  third,  the  political  check  that  would  exist 
clearly  if  Congress  went  out  to  raise  money  in  violation  of  the  Con¬ 
stitution. 

Mr.  Hyde.  We  were  a  little  late  in  getting  the  light  on  so  the 
gentleman’s  time  has  expired. 

The  gentleman  from  North  Carolina. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  I  raised  on  the  floor  last  week  when  we  were  debating 
the  three-fifths  requirement  in  the  rules  an  issue  regarding  the 
constitutionality  of  what  was  being  done.  And  I  am  resigned  to  the 
fact  that  if  a  constitutional  amendment  is  passed  that  requires  a 
three-fifths  vote  for  anything,  that  would,  of  course,  make  it  con¬ 
stitutional. 

I  am  still  concerned  about  the  constitutionality  of  a  rule  which 
basically,  by  majority  vote,  imposes  a  three-fifths  requirement  be¬ 
cause  it  seems  to  me  that  that  rule  diminishes  in  some  way  the 
value  of  a  Member’s  vote. 

Do  you  have  an  opinion  about  the  constitutionality  of  the  rule  it¬ 
self  that  was  passed  last  week  on  this  three-fifths  majority — aside 
from  the  policy  justifications,  political  whatever,  just  the  constitu¬ 
tionally  of  it? 

Mr.  Barr.  I  haven’t  looked  at  that  issue  at  all. 

Mr.  Watt.  OK  You  raised  in  your  testimony  the  issue  of  who 
would  have  standing  to  raise  this  question  before  the  court  if  this 
amendment  were  passed.  And  I  used  to  think  that  standing  was 
pretty  sacrosanct,  too,  until  the  redistricting  litigation  came  along 
and  it  hafmened  to  be  my  district  in  North  Carolina  that  was  the 
sidnect  of  Shaw  v.  Reno. 

None  of  the  plaintiffs  in  this  case  ever  alleged  any  personal  harm 
to  themselves,  yet  the  Supreme  Court  granted  them  standing  to 
pursue  that  litigation.  Are  you  concerned  that  that  movement  in 
the  direction  of  relaxingj  the  standards  for  standing  might  foretell 
a  similar  kind  of  relaxation  in  this  area? 

It  seems  to  me  that  maybe  what  the  Supreme  Court  has  said 
now  is  that  any  time  we  want  to  deal  with  something  as  a  court, 
we  will  find  the  necessary  standing.  And  my  question  is,  are  you 
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concerned  that  they  are  relaxing  that  standard  and  if  you  are  not — 
or  even  if  you  are — ^what  kind  of  adverse  impact — can  you  give  me 
a  couple  of  examples — ^might  trigger  a  person  having  standing  to 
raise  this  issue  under  this  amendment? 

Mr.  Barr.  No,  in  fact,  I  think  that  court  decisions.  Supreme 
Court  decisions  are  going  in  exactly  the  opposite  direction.  They 
are  narrowing  the  standing  requirements. 

Mr.  Watt.  I  won’t  get  you  into  a  question  about  redistricting,  I 
will  talk  to  you  about  that  later,  but  that  does  concern  me. 

Mr.  Barr.  I  think  there  you  have  impact  and  discrete  impact  on 
a  person’s  right  to  vote,  as  opposed  to  a  general  public  interest  that 
we  not  do  deficit  spending.  The  latter  is  precisely  the  kind  of  gen¬ 
eral  grievance  the  Court  has  said  that  individuals  cannot  assert, 
but  is  best  left  to  the  political  process. 

I  think  if  anything  the  trend  is  toward  narrowing  standing.  And 
I  think  that  these  fiscal  issues  are  not  the  kind  of  issues  that  in 
the  past  the  Court  has  stretched  beyond  standing  or  tried  to  accom¬ 
modate  suits.  Those  have  been  more  in  the  area  where  personal 
rights  are  involved — ^that  ultimately  implicate  personal  rights.  So  I 
am  not  concerned  here  about  judicial  overreaching. 

And  it  is  hard  for  me  to  imagine  a  circumstance  where  someone 
would  have  standing.  Let’s  look  at  two  cases.  You  have  the  situa¬ 
tion  of  exceeding  the  deficit  cap,  that  is  the  debt  cap,  and  there 
that  is  going  to  be  a  violation  that  either  occurs  or  doesn’t  occur. 
It  will  mTect  the  overall  debt  of  the  United  States.  I  just  don’t  see 
a  private  citizen  having  standing  there. 

Mr.  Watt.  So  is  this  a  right  without  a  remedy?  I  mean,  what  is 
the  benefit  if  nobody  has  the  standing  to  raise  the  issue? 

Mr.  Barr.  As  I  just  pointed  out  on  the  last  response  I  gave,  you 
have  three  enforcement  mechanisms.  You  have  the  practical  reality 
that  you  are  not  going  to  be  able  to  raise  money  if  you  violate  the 
three-fifths  vote.  Second,  you  have  Congress’  own  fidelity  to  the 
Constitution,  which  I  think  on  most  things  we  trust,  and  histori¬ 
cally  Congress  has  never  violated  this  kind  of  voting  requirement. 
It  doesn’t  say,  well,  we  are  going  to  veto  this  by  less  than  two- 
thirds  vote.  And  third,  you  have  the  political  check.  But  frankly,  I 
think  the  first  check,  that  you  are  not  going  to  be  able  to  raise 
money  without  increasing  the  debt  limit,  is  the  most  effective 
check.  And  there  are  other  self-enforcing  provisions  in  the  Con¬ 
stitution. 

Mr.  Watt.  You  also  talk  some  in  your  testimony  about  the  issue 
of  leveling  the  playing  field,  which  gets  me  back  to  the  same 
issue— concern  1  nave  about  this  three-fifths  majority  or  60  percent 
minority.  It  seems  to  me  that  right  now  each  of  us  as  Members  of 
Confess  has  one  vote  which  is  equally  weighted.  That  is  a  level 
playing  field,  it  seems  to  me,  when  it  comes  to  dealing  with  any 
issue  tnat  comes  before  Congress,  and  this  60-percent  rule  would 
alter  diat  level  playing  field.  Could  you  just  address  that  concern 
that  1  have  and  tell  me  what  your  perspective  is  on  it? 

Mr.  Barr.  There  are  other  instances  in  the  Constitution  where 
supermajority  is  required.  Now  it  is  true  that  obviously  as  among 
your  peers  this  changes  the  balance  of  power.  But  that  is  not  incon¬ 
sistent  with  the  framework  of  our  Constitution. 
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And,  in  fact,  I  think  it  is  particularly  appropriate  here,  because 
I  think  if  we  go  back  to  the  origins  of  the  Constitution,  the  basic 
concern  that  the  people  opposing  the  Constitution  had  was  it  is  ex¬ 
pansion  of  Federal  power.  And  indeed,  the  works  of  the  anti-Fed- 
eralists  are  replete  with  predictions  that  this  Federal  Government, 
which  you  say  is  going  to  be  so  limited,  is  going  to  grow  like  topsy¬ 
turvy,  it  is  going  to  preempt  the  tax  base  of  the  States  and  next 
thing  you  know  they  are  going  to  end  up  being  the  principal  taxing 
mechanism  in  this  country  and  performing  functions  which  wo 
really  should  perform.  And  they  were  told,  oh,  no,  don't  worry 
about  it. 

As  Bill  Niskanen  pointed  out,  with  the  erosion  of  the  enumerated 
powers,  the  breakdown  of  any  meaningful  restraint  on  Federal 
power  through  the  expansion  of  the  commerce  clause  where  vir¬ 
tually  now  the  Federal  Government  can  assert  power  to  do  any¬ 
thing  in  this  country,  no  matter  how  localized  and  usurp  the  pow¬ 
ers  of  the  State,  what  is  the  only  mechanism  for  controlling  the  ex¬ 
ercise  of  Federal  power  and  its  expansion?  It  is  control  of  fiscal 
power. 

Mr.  Watt.  So  I  could  get  used,  on  my  level  playing  field,  to  run¬ 
ning  up - 

Mr.  HYDE.  The  gentleman's  time  has  expired. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  You  bet.  The  gentleman  from  Illinois,  Mr.  Flanagan. 

[The  prepared  statement  of  Mr.  Flanagan  follows:] 


Prepared  Statement  of  Hon.  Michael  Patrick  Flanagan,  a  Representative  in 
Congress  From  the  State  of  Ilunois 


Mr.  Chairman,  I  want  to  commend  you  on  your  quick  action  in  calling  for  this 
hearing  today  on  what  is  undoubtedly  the  single  most  siijnificant  item  in  the  Repub¬ 
lican's  ^Contract  with  America.” 

I  also  want  to  extend  my  appreciation  to  Subcommittee  Chairman  Charles 
Canady  and  to  the  House  Republican  Leadership,  including  Congressmen  Joe  Bar¬ 
ton  and  Dun  Schaefer,  for  leading  up  in  this  important  crusade  to  save  America's 
future. 

Mr.  Chairman,  after  a  long  history  of  narrow  setbacks  in  this  endeavor,  I  feel  the 
time  has  come  for  the  proponents  of  a  balanced  budget  amendment  to  have  their 
day. 

Just  last  year,  the  House  of  Representatives  fell  12  votes  short  of  passing  a  bal¬ 
anced  budget  amendment.  Now,  after  last  November's  election,  there  are  at  least 
40  new  members  pledged  to  vote  for  its  passage,  with  most  also  supporting  an 
amendment  which  places  additional  barriers  in  the  way  Congress  raises  taxes. 

Mr,  Chairman,  tne  American  people's  desire  to  have  Con^ss  pass  a  balanced 
budjpet  amendment  is  stronger  than  ever.  Just  last  Friday,  a  Washington  Post-ABC 
News  poll  was  published  showing  that  80  percent  of  the  public  support  a  constitu¬ 
tional  amendment  to  require  a  balanced  federal  budget. 

Opponents,  who  are  few  but  vocal,  say  the  Constitution  should  not  be  trifled  with 
and.  Decause  Congress  as  a  body  has  failed,  we  should  not  pass  the  buck  to  the  Con¬ 
stitution.  We  also  hear  that  economic  policy  should  not  be  incorporated  in  the  Con¬ 


stitution. 

Such  views  overlook  the  fact  that  the  Constitution  is  a  contract  between  the  Gov¬ 
ernment  and  the  governed  and,  like  any  contract,  it  has  and  should  be  amended 
when  it  is  rij^t  and  proper  to  do  so. 

Mr.  Chairman,  as  you  know,  the  constitution  also  has  economic  provisions.  For 
instance,  the  Constitution  provides  Congress  the  right  to  regulate  foreign  and  inter¬ 
state  commerce.  That,  Mr.  Chairman,  is  an  economic  provision. 

The  Constitution,  at  one  time  prohibited  Congress  from  levying  direct  taxes  on  the 
people.  Again,  an  economic  provision. 

Mr.  Chairman,  history  shows  that  the  Constitution  is  very  much  an  econoinic  doc¬ 
ument.  History  also  shows  that  Congress  has  done  a  horrific  job  of  balancing  the 
b^ks. 
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The  hard  choices  have  not  been  made.  This,  in  part,  is  why  32  States  have  called 
for  a  constitutional  convention.  Since  Congress  has  not  been  able  to  do  its  job  volun¬ 
tarily,  then  it  is  time  to  make  balancing  the  budget  a  constitutional  retirement. 

Mr.  Chairman,  we  can  certainly  continue  to  provide  Social  Security  and  Medicare 
to  seniors  now  and  in  the  future  if  Congr^s  passes  and  the  States  ratify  a  balanced 
bud^t  amendment  to  the  Constitution  this  year.  For  this  reason,  I  am  a  co-sponsor 
of  H J.  Res.  1,  the  Barton-Hyde-Tate  Balanced  Budget  Amendinent,  and  urge  its 
quick  passage. 

In  closing,  Mr.  Chairman,  I  would  like  to  say  how  honored  1  am  to  be  aboard. 
I  look  forward  to  working  with  you,  Mr.  Chairman,  the  Ranking  Minority  Member, 
and  all  my  subcommittee  and  full  committee  colleagues  now  and  in  the  future. 

I  also  look  forward  to  hearing  the  testimony  of  our  witnesses  today,  especially  of 
our  three  distin^ished  colleagues,  Congressmen  Barton,  Schaefer,  and  Franks. 

Thank  you,  Mr.  Chairman. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Dr.  Anderson,  I  was  extremely  pleased  to  hear  your  exposition, 
which  was  both  philosophical  and  broad  view,  of  the  perceptions  of 
the  amendment  and  how  it  will  impact  the  economy  generally.  The 
people  of  the  Fifth  District  of  Illinois  are  deeply  interested  in  how 
this  will  come  down  to  them  in  the  very  narrow  view  of  jobs,  lower 
inflation  and  higher  CTowth  as  you  discussed. 

And  as  a  br^er  friend  of  mine  once  told  me,  the  markets  are 
governed  not  by  the  perception  of  the  traders  but  by  the  perception 
of  the  people  who  view  the  perception  of  the  traders.  Consequently, 
in  a  market  where  we  worry  about  nervousness,  bullishness,  bear¬ 
ishness,  confidence,  and  other  less  concrete  terms,  could  you  ex¬ 
pand  a  little  bit  on  the  economic  perceptions  as  they  do  relate  to 
higher  jobs,  lower  inflation  and  greater  growth? 

Mr.  Anderson.  Yes,  and  once  again  I  don’t  want  to  try  to  expand 
too  much  on  Keynes,  but  I  think  it  is  incredibly  important  what 
people’s  confidence  is.  Not  only  business  people,  but  individual  in¬ 
vestors. 

Let’s  imagine  a  fantasy.  Let’s  say  everybody  woke  up  tomorrow 
morning  in  the  United  States  and  they  said,  gee,  you  know,  we  ab¬ 
solutely  believe  that  after  a  few  years  the  ConCTess  will  bring  the 
budget  into  balance,  they  will  do  so  primarily  oy  limiting  Federal 
spending,  and  that  they  will  keep  it  balanced  from  then  on. 

I  think  you  would  find  in  the  financial  markets  that  long-term 
interest  rates  would  start  to  move  downward.  I  think  people  s  con¬ 
fidence  generally  in  government  would  improve,  and  I  may  be 
alone  on  this,  but  I  think  that  is  very  good  for  the  business  envi¬ 
ronment. 

Right  now  it  is  only  a  fantasy.  People  simply  do  not  trust  the  in¬ 
tegrity  of  the  Federal  Government,  especially  where  fiscal  matters 
are  concerned.  Ajid  that  is  why  it  is  so  important 

I  might  odd  one  comment.  I  was  reading  the  paper  this  morning 
at  bre^fast  and  I  read  a  couple  of  things  which  would  concern  me 
if  I  were  in  the  Congress.  Rudolph  Pennor  is  quoted  as  saying,  my 
goodness,  if  you  pass  the  constitutioni.i  amendment,  it  will  be  an 
enormous  cost  to  respect  for  law  and  order. 

And  then  in  another  piece.  Senate  G’nristopher  Dodd  is  quoted  as 
saying  if  we  pass  a  constitutional  budget  amendment,  “we  will 
come  up  with  every  imaginable  trick  we  can  to  avoid  that  respon¬ 
sibility.” 

Now,  maybe  it  is  from  living  out  in  California  too  long  but,  boy, 
this  is  not  the  attitude  of  the  Ane’ucan  people.  They  hold  that  Con- 
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stitution  in  enormous  awe  and  respect.  And  if  something  is  put  in 
there,  it  will  not  be  taken  lightlv. 

I  might  add,  we  are  not  talking  about  the  Congress  passing  a 
constitutional  amendment.  This  has  to  be  sent  to  au  the  States;  38 
States,  over  7,000  legislators,  approximately  half  of  them  Demo* 
crats.  There  are  a  lot  of  people  out  there  who  are  going  to  take  a 
careful  look  at  that  and  it  they  look  at  it  and  put  it  in  the  Constitu¬ 
tion,  I  would  be  very  careful  about  it. 

Mr.  Fi^acan.  Thank  you. 

Dr.  Niskanen,  Mr.  Barr  talked  earlier  about  the  self-enforcing 
mechanism  in  section  6  and  the  perceptions  that  come  with  that  in 
issuance  of  paper  by  financial  institutions  and  the  Government.  I 
wonder  if  you  could  expand  upon  that  argument  as  it  relates  to  sec¬ 
tion  1  of  the  fiscal  responsibility  amendment  that  you  have  in¬ 
cluded  in  your  remarks. 

Mr.  Niskanen.  The  most  sure  way  to  avoid  controversy  is  to 
have  very  bright  line  standards  in  the  amendment  itself.  It  should 
be  clear  whether  Confess  has  voted  to  increase  the  limit  on  the 
public  debt.  There  isut  any  doubt  about  the  facts  in  that  case.  It 
should  be  clear  whether  Congress  has  increased  the  rate  or  base 
of  any  tax.  There  isn’t  any  doubt  on  a  particular  action  as  to 
whether  that  is  the  case.  So  there  need  be  no  controversy  on  that 
matter. 

My  concern  in  those  two  sections,  in  sections  1  and  2  of  the  con¬ 
tract  version,  is  that  all  of  this  is  in  terms  of  estimates  of  outlays 
and  receipts  in  a  specific  fiscal  year,  and  those  estimates  are  sub¬ 
ject  to  substantial  uncertainty  under  the  best  of  circumstances  and 
some  partisan  controversy,  as  you  know,  about  whether  the  esti¬ 
mates  are  right. 

And  I  would  not  want  to  be  the  CBO  Director  who  had  the  re¬ 
sponsibility  of  telling  the  Speaker  of  the  House  that  you  have  to 
have  a  three-fifths  rule  on  this  issue  if  there  is  genuine  uncertainty 
about  whether  the  conditions  have  been  triggered.  So  that  the  most 
important  thing  to  do  at  this  stage  is  to  have  very  bright  line 
standards  in  the  amendment  itself  that  are  not  subject  to  tne  kind 
of  controversy  that  will  arise. 

It  is  important  to  have  a  mandate  provision  in  the  amendment 
if  for  no  other  reason  than  it  may  be  an  essential  condition  for  rati¬ 
fication  by  the  primary  CToups  that  would  have  standing,  which  are 
the  affected  State  and  local  governments  themselves.  They  would 
have  automatic  standing  in  that  case. 

I  chaired  the  committee  that  drafted  the  Hadley  amendment  in 
the  State  of  Michigan.  The  municipalities  in  the  State  of  Michigan 
can  go  to  court  to  enforce  that  mandate  protection  provision,  and 
that  would  be  the  case  if  that  were  included  in  the  amendment  as 
it  should  be. 

Mr.  Flanagan.  Thank  you.  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  New  York,  Mr.  Serrano. 

Mr.  Serrano.  'Thank  you,  Mr.  Chairman.  Mr.  Barr,  we  are,  of 
course,  discussing  here  a  constitutional  amendment  and  in  the  last 
30-odd  years,  certainly  during  my  adult  lifetime,  the  Justice  De¬ 
partment  in  following  up  on  tne  interpretation  of  our  Constitution 
has  played  a  major  role  in  people’s  lives  and  in  trying  to  secure  and 
uphold  the  rights  that  certain  people  have. 
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The  trend  now  seems  to  be  of  having  government  retire  from  that 
involvement  and  to  send  responsibilities  not  only  fiscal,  but  I  am 
sure  during  the  next  2  years,  otherwise,  to  the  States  and  to  let 
them  do  many  of  the  programs  that  would  be  affected  by  a  bal¬ 
anced  budget  amendment,  Mcause  that  is  step  one.  Then  step  two 
is  how  to  Dalance  the  budget,  which  would  affect  a  lot  of  people 
who  are  yet  not  fully  participating  within  all  their  rights  in  tnis 
society. 

While  I  realize  that  this  is  a  different  kind  of  a  question  for 
someone  of  your  background,  am  I  wrong  in  being  nervous  that 
there  might  be  50  States  in  this  Union  that  when  it  comes  to  pro¬ 
viding  benefits  and  support  for  the  needy,  for  the  poor,  for  minori¬ 
ties,  given  an  opportunity  to  make  those  decisions  without  Federal 
involvement,  that  we  may  begin  to  run  back  to  an  era  where  those 
people  will  be  left  out  more  so  than  they  are  now?  Based  on  the 
kind  of  casework  that  came  before  you,  based  on  the  gfrievances 
that  came  before  you,  based  on  your  knowledge  of  what  happens 
when  the  Federal  Government  steps  out,  dont  we  run  a  nsK  of 
having  to  fight  the  same  wars  all  over  again  that  we  supposedly 
fought  30  years  ago? 

Mr.  Barr.  Well,  I  am  not  sure  if  your  question  relates  to  govern¬ 
ment  enforcement  or  government  spending.  And  I  think  that  the 
trend  in  the  future  will  be  reducing  the  size  of  the  Federal  Govern¬ 
ment  and  shifting  spending  programs,  where  appropriate,  to  the 
States.  And  for  the  Federal  Government  to  engage  in  spending  pro- 
p’ams,  either  two  things  will  have  to  happen.  Either  those  spend¬ 
ing  programs  are  going  to  have  to  be  funded  with  revenues,  current 
revenues  or  three-fifths  of  Congress  and  the  President  are  going  to 
have  to  agree  that  it  is  important  enough  to  borrow  the  money 
from  the  future. 

And  to  the  extent  that  it  can’t  fit  within  that  framework,  yes, 
this  will  mean  pushing  spending  programs  back  to  the  State,  the 
Government  unit  that  is  closest  to  the  people.  And  I  think  if  the 
implication  of  the  question  is  that  charity  and  beneficence  is  more 
acute  at  the  Federal  level  than  at  the  State  level,  I  disagree  with 
that,  because  I  think  people  see  the  conditions  in  tbeir  own  commu¬ 
nity  and,  in  fact,  desire  to  help. 

Mr.  Serrano.  But  the  recent  history  during  my  lifetime  was  that 
if  left  to  the  States,  some  people  were  not  equal.  It  took  the  Federal 
Government — in  fact  the  new  Speaker,  much  to  my  surprise  and 
amazement  stated  in  his  opening  statement  that  had  it  not  been 
for,  quote,  unquote,  the  liberal  wing  of  the  Democratic  Party,  we 
would  not  have  ended  segregation. 

Is  it  your  opinion  that  we  have  nrogressed  as  a  nation  so  much 
in  the  last  30-odd  years  that  I  should  not  fear  that  Federal  Govern¬ 
ment  lack  of  involvement  in  these  programs  will  then  not  only  pass 
the  responsibility  but  pass  the  enftrcement  to  the  point  where  we 
will  have  people  claiming  that  they  are  being  left  out  at  the  local 
level? 

Mr.  Barr.  Well,  referring  back  to  Speaker  Gingrich’s  speech, 
from  your  question  it  seems  that  you  are  talking  about  civil  rights 
enforcement. 

Mr.  Serrano.  Civil  rights  takes  different  ways.  If  you  don’t  eat — 
economic  oppression  is  the  same  as  not  being  able  to  vote. 
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Mr.  Barr.  This  is  all  nebulous,  but  I  think  there  are  three  kinds 
of  programs.  There  are  spending  programs  and  there  are  enforce¬ 
ment  programs  and  there  may  be  civil  rights  enforcement  pro- 
gprams.  And  I  don't  think  that  tnis  will  mean  the  devolution  of  the 
enforcement  of  civil  rights  to  the  States.  That  is  a  Federal  function. 
And  Congress  has  the  power  to  provide  for  civil  rights  enforcement. 
There  is  a  division  in  tne  Justice  Department  that  does  that. 

In  terms  of  programs  to  provide  for  welfare  and  other  benefits  to 
the  needy,  I  think  increasingly  States  will  play  a  role  in  that.  But 
as  I  said,  the  concept  of  federalism  is  that  those  needs  are  best  met 
at  the  State  and  local  level.  And  I  think  that  is,  in  part,  because 
that  is  where  the  voluntary  beneficence  of  the  people  exists  in  its 
strongest  form. 

They  see  the  object  of  the  public  benefit  and  they  are  more  will¬ 
ing  to  make  that  kind  of  expenditure.  I  think  part  of  the  reason 
that  we  face  lack  of  support  for  welfare  programs  today  is  because 
it  is  being  administered  from  the  Federal  level,  frankly. 

Mr.  Serrano.  Well,  I  understand  what  you  are  saying  and  cer¬ 
tainly  I  would  agree  that  the  question  posed  to  you  by  myself  is 
not  tne  kind  that  you,  as  a  lawyer,  can  answer.  My  concern — and 
I  will  put  it  in  the  form  of  a  statement — is  that  I  don’t  believe  that 
when  I  first  got  started  being  involved  in  community  work  and  in 
politics  that  there  was  a  decision  by  a  group  of  people  that  govern¬ 
ment  had  nothing  to  do  and  that  the  Federal  Government  needed 
to  be  involved.  I  mean,  as  I  recall,  there  were  definite  needs  in  cer¬ 
tain  States  in  this  country  where  people  were  not  treated  equally, 
and  then  the  Government  got  involved. 

Now,  the  point  is  to  move  us  out.  Well,  there  are  some  of  us  who 
believe  that  that  involvement  is  still  very  much  needed  and  that 
does  tie  in  to  the  first  blow,  to  the  first  statement  which  is  balance 
the  budget,  cut  programs,  send  tbe  dollars  to  the  States  and  every¬ 
body  is  on  their  own.  So  this,  in  my  opinion,  is  very  much  related 
to  the  well-being  of  people  and  to  the  involvement  that  the  Justice 
Department  and  the  Congress  had  over  the  last  30  years. 

Mr.  Hyde.  The  gentleman  from  Ohio. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman.  I  wanted  to  ask  the  panel, 
I  have  thought  a  lot  about  this  question  of  capital  expenditures, 
and  about  the  impact  that  rethinking  the  Federal  budget  would 
have.  What  impact  would  there  be  if  we  thought  in  terms  of  capital 
expenditures  the  way  that  municipalities  or  States  do  in  terms  of 
the  capitalizing  a  percentage  of  the  budget?  How  would  that  actu¬ 
ally  impact  the — whether  or  not  we  would  be  in  balance  in  a  par¬ 
ticular  year?  The  conclusion  that  I  have  come  to,  particularly  if  we 
take  the  position  that  you  cannot  capitalize  military  purchases,  and 
I  think  that  there  is  a  real  good  argument  to  be  made  for  not  cap¬ 
italizing  any  piece  of  military  hardware,  but  particularly  if  you 
take  that  approach,  my  conclusion  was  that  we  are  talking  about 
a  very  tiny  percentage  of  the  Federal  budget. 

But  that  was  more  of  a  napkin  type  of  calculation.  I  wonder  if 
any  of  the  three  of  you  have  thought  about  this  in  any  detail  and 
could  comment  on  it. 

Mr.  Niskanen.  Mr.  Hoke,  I  aCTee  with  you.  I  think  it  would  be 
inappropriate  for  the  Federal  Government  to  move  to  a  capital 
buoget.  It  is  much  more  difficult  to  define  capital  at  the  Federal 
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level,  particularly  because  so  much  of  it  is  in  the  military.  And  I 
see  nothing  gained  by  expressing  a  balanced  budget  rule  in  terms 
of  the  operating  budget  at  the  Federal  level. 

Mr.  Hoke.  Have  you  gone  through  the  exercise  of  trying  to  deter¬ 
mine  what  actual  impact  it  would  have,  if  you  played  devil’s  advo¬ 
cate  and  decided  you  were  going  to - 

Mr.  Niskanen.  If  you  had  a  rule  that  you  could  borrow  only  for 
nondefense  capital,  the  deficit  would  be  far  less  than  it  would  be 
right  now.  So  it  would  not  expand  your  opportunity.  It  would  not 
expand  your  authority  to  run  a  deficit. 

Mr.  Hoke.  Dr.  Anderson,  have  you  given  much  attention  to  this? 

Mr.  Anderson.  Only  to  the  extent  that  I  have  never  been  per¬ 
suaded  that  our  problem  is  that  we  don’t  have  sophisticated  enough 
accounting  techniques.  The  problem  is  simply  that  we  are  spending 
far  more  than  we  are  taking  in  each  year.  And  I  think  if  we  spent 
our  time  trying  to  figure  out  more  sophisticated — ^maybe  justified — 
accounting  te^niques,  we  would  once  again  pass  over  the  real 
problem  which  is  that  we  are  spending  too  much  money  overall. 
And  CBO  and  0MB  are  real  good  at  telling  us  exactly  how  much. 

Mr.  Hoke.  Dr.  Niskanen,  I  would  like  to  commend  you  on  the 
lanc^ge  of  your  amendment.  I  think  it  is  crisp.  It  is  elegant,  and 
it  clearly  gets  to  the  nut  of  it  right  at  the  front,  which  is  prohibit¬ 
ing  increasing  the  limit  on  the  public  debt. 

My  question  goes  to  section  3 — I  am  sorry — to  section  2  of  your 
amendment,  which  is  a  question  I  suppose  also  for  Dr.  Anderson 
and  Mr.  Barr,  but  it  has  to  do  with  the — whether  you  believe  that 
there  would  be  a  historical  necessity  for  a  three-fifths,  a 
supermajority  to  raise  taxes  if  we  were  not  in  the  situation  that  we 
are  in  today  with  the  $4.6  trillion  debt. 

My  personal  sense  is  that  this  question  would  be  moot  and  that 
were  we  fiscally  responsible  today,  and  did  we  define  the  size  and 
scope  of  government  based  on  what  the  people  are  willing  to  pay 
for  it  on  a  pay-as-you-go  basis,  where  we  hadn’t  already  gotten  into 
this  $5  trillion  hole  that,  we  wouldn’t  really  be  talking  about 
supermajorities  for  taxation.  And  my  concern  is  that  perhaps  we 
are  overreacting.  My  greater  concern  is  that  the  last  place  that  you 
want  to  overreact  in  the  United  States  is  in  the  Constitution.  And 
I  wonder  if  you  could  perhaps  address  those  thoughts. 

Mr.  Niskanen.  Mr.  Hoke,  I  respectfully  disagree  on  that  matter. 
The  essence  of  the  Constitution  is  a  set  of  rules  that  Confess  can¬ 
not  itself  change.  I  think  that  a  democratic  government  ^ould  not 
be  able  to  define  its  own  powers.  And  the  idea  of  having  a  tax  pro¬ 
vision  in  the  amendment  is  to  say  that  there  are  limits  on  the 
scope — the  fiscal  reach  of  the  Federal  Government — that  cannot  be 
changed  by  the  rule  for  routine  legislation. 

In  other  words,  when  you  expand  the  powers  from  one  level  of 
GDP  to  another  in  terms  of  the  fiscal  reach  of  the  Federal  Govern¬ 
ment,  that  should  be  treated  as  an  extraordinary  decision,  not  as 
an  ordinary  decision.  And  I  think  extraordinary  decisions  should  be 
suj^ect  to  a  broader  consensus  than  ordinary  decisions. 

'Hie  Constitution,  of  course,  itself  spells  out  several  types  of  deci¬ 
sions  that  require  supermajority  vote.  And  Congress  itself  has  spec¬ 
ified  several  other  types  of  decisions  that  require  supermajority 
vote.  So  increasing  the  tax  reach,  the  tax  claim  on  our  economy, 
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is  an  extraordinary  decision,  not  an  ordinary  decision,  and  should 
be  treated  as  such.  And  that  is  the  case  for  a  superm^ority  vote. 

Mr.  Hoke.  Dr.  Anderson. 

Mr.  Anderson.  Let  me  just  add  that  sometimes  we  do  learn 
things  from  experience.  When  the  Constitution  was  written,  there 
were  certain  things  like  passing  a  treaty  or  overriding  a  President’s 
veto  and  no  one  had  any  concern  about  the  two-thirds  vote. 

My  own  personal  preference  is  a  two-thirds  vote  to  raise  any  tax 
rate  or  any  base.  I  can’t  think  of  anything  that  a  government  can 
do  that  causes  more  diminution  of  freedom  or  more  pain  than  rais¬ 
ing  taxes.  And  if  you  can’t  make  a  sound  case  to  convince  two- 
thirds  of  the  Congress  or  the  Senate  that  you  should  raise  tax  rates 
then  I  don’t  think  they  should  be  raised.  And  it  might  be  a  very 
interesting  test. 

This  may  be  the  kind  of  thing  that  should  be  put  to  the  voters 
of  the  United  States,  which  it  will  be,  because  if  the  current  ver¬ 
sion  of  this  amendment  passes,  it  will  go  to  the  States  for  a  full 
discussion  in  the  legislatures.  And  I  think  it  will  be  interesting  to 
let  50  legislatures  debate  the  issue  of  whether  government  should 
have  at  least  a  60  percent  to  increase  their  tax  rates. 

Mr.  Hyde.  The  gentleman’s  time  has  expired. 

The  gentleman  from  Michigan,  Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  I  am  not  as  confident 
how  democratic  discussion  will  happen  merely  because  it  devolves 
upon  the  State  legislatures.  I  wish  I  could  feel  better  about  that, 
but  that  is  the  way  it  is  set  up. 

The  practical  concern  that  I  have  is  that  we  are  really  making 
it  harder  to  pass  an  unbalanced  budget.  We  are  not  really  passing 
a  balanced  budget  amendment.  We  are  making  it  more  difficult  to 
pass  an  unbalanced  one.  And  this  is  one  way  to  do  it. 

My  objection  arises  because  I  am  more  concerned  about  reducing 
the  deficit  than  balancing  the  budget,  coming  from  the  school  that 
believes  that  there  are  times  when  you  need  an  unbalanced  budget. 
That  you  cannot  keep  ratcheting  down.  As  a  matter  of  fact,  rather 
dire  consequences  can  happen  as  a  result  in  times  of  a  weak  econ¬ 
omy;  the  Government  itself,  being  such  a  powerful  economic  force, 
enas  up  ratcheting  down  even  further.  And  so  this  causes  me  my 
second  concern. 

Now,  when  Mr.  Barr  refers  to  the  courts,  I  arn  afraid  that  they 
are  going  to  have  to  have  a  role,  because  the  kinds  of  good-faith 
differences  that  arise  in  the  legislative  body  that  have  been  pointed 
out  by  Dr.  Niskanen  will  happen  without  mischief  necessarily 
being  on  anybody’s  mind.  There  is  going  to  be  the  need  for  the 
courts. 

And  the  kinds  of  courts  that  I  have  seen  leave  me  concerned  as 
the  gentleman  from  New  York,  Mr.  Serrano,  that  we  are  moving 
into  a  different  time.  After  all,  the  courts  determine  what  they  feel 
ought  to  be  the  law.  They  interpret  the  law.  .^d  it  is  hard  for  any¬ 
one  not  to  have  seen  a  very  conservative  swing  that  is  now  going 
on  in  the  courts  that  challenges  civil  rights,  that  challenges  redis¬ 
tricting  and  affirmative  action,  and  small  business  set-asides. 

So,  we  are  in  exactly  the  situation  that  you  described,  Mr.  Barr, 
but  I  see  it  as  something  that  will  happen;  namely,  that  there  will 
be  a  necessity  for  court  intervention,  not  necessarily 
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micromanaging,  but  there  will  be  plenty  of  decisions  that  will  be 
left  hanging  over  the  edges  here.  And  there  will  still  be  so  many 
changes  going  on  inside  of  Congress,  that  this  will  fundamentally 
become  unworkable,  even  though  it  is  a  great  intention. 

So  my  emphasis  is  to  reduce  the  deficit.  Let’s  continue  the  mod¬ 
est  efforts  that  have  been  begun  and  build  on  them,  even  with  the 
threat  of  this  hanging  over  our  heads,  rather  than  leaping  into  it, 
because  I  see  far  more  problems  involved  than  you  do,  Dr. 
Niskanen.  I  think  it  will  ultimately  be  unworkable.  And  1  would  in¬ 
vite  your  comments  on  this  assertion  or  these  assertions. 

Mr.  Niskanen.  Mr.  Conyers,  I  have  been  intrigued  that  the  oppo¬ 
sition  to  the  amendment  has  typically  taken  one  of  two  forms.  One 
is  that  it  won’t  work  and  one  is  that  it  will  work.  We  have  heard 
both  of  these  today.  A  charge,  in  some  cases  by  the  same  people, 
that  it  won’t  work  or  will  get  caught  up  in  the  courts.  One  of  the 
other  of  these  arguments  is  wrong.  My  guess  is  that  they  are  both 
wrong. 

Mr.  Conyers.  I  stand  for  both  of  these  principles,  that  you  can 
have  both  of  them,  not  the  neither  of  them.  In  other  words,  there 
will  be  differences  in  Congress  that  will  lead  us  into  court,  and  that 
there  will  be  sacrificed  budget  items  that  are  not  just  good  for  my 
district,  but  we  are  in  a  conservative  era  that  you  gentlemen  ought 
to  I  guess  feel  pretty  good  about,  but  I  think  that  they  spell,  in  the 
national  interest,  big  problems,  not  for  the  14th  District  of  Michi¬ 
gan  necessarily. 

Mr.  Niskanen.  Mr.  Conyers,  I  supported  an  amendment  of  this 
type  when  I  had  every  reasonable  expectation  to  believe  that  Con¬ 
gress  was  going  to  be  dominated  by  the  Democrats  for  the  rest  of 
my  life.  In  1990,  for  example,  an  amendment  of  this  nature,  the 
Stenholm  amendment,  came  within  seven  votes  of  passing  the 
House  of  Representatives  and  at  one  time  was  cosponsored  by  Rep¬ 
resentative  Schroeder. 

So  this  decision  should  not  be  based  upon  an  expectation  of  what 
specific  detailed  effects  would  be.  Think  of  it  as  the  change  of  the 
rules  in  an  athletic  league.  A  decision  to  move  the  goal  posts  back 
from  the  goal  line  back  10  yards  shouldn’t  be  made  in  terms  of 
whether  it  particularly  helps  or  hurts  the  Detroit  Lions,  it  should 
be  made  in  terms  of  whether  it  is  likely  to  improve  the  quality  of 
the  game.  We  should  be  thinking  in  the  same  mindset  when  we  are 
addressing  constitutional  issues. 

Mr.  Conyers.  I  am  glad  you  said  that,  because  that  is  probably 
to  me  the  most  unreasonable  analogy  to  make  is  to  compare  it  to 
sports.  And  the  reason  that  I  say  is  that  is  that  we  are  talking 
about  the  most  successful  democratic  system  in  the  world;  in  his¬ 
tory.  And  I  am  not  talking  about  moving  the  goal  lines  differently 
and  then  let’s  everybody  take  their  best  shot. 

It  just  so  happens  that  the  people  that  don’t  get  out  of  South 
Carolina  neighborhoods  and  cause  one  of  my  colleagues  to  walk 
around  the  streets  at  night,  they  are  not  going  to  have  lobbyists. 
They  are  not  going  to  have  representatives.  The  veterans  may  not 
be  able  to  withstand  a  25-percent  cut.  Aid  to  dependent  children 
may  not  be  able  to  lobby  effectively.  The  Wayne  County  legal  serv¬ 
ices  and  pro  bono  legal  service  groups  all  over  the  country  won’t 
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be  able  to  their  share  in.  That  is  why  one  of  the  things  that 
many  of  us  insist  is  that  we  talk  about  the  cuts  in  advance. 

And  I  appreciated  the  candor  of  the  gentleman  from  Texas  on  tel¬ 
evision  when  he  said  we  can’t  do  that.  We  have  got  to  go  ahead 
with  this.  Run  it  down  the  field,  and  then  everybody  will  find  out 
what  will  happen.  Well,  I  think  I  can  guess  after  my  number  of 
years  here  what  will  happen  to  Medicare,  to  Medicaid,  to  Federal 
retirement,  to  supplemental  incomes,  and  to  veterans  benefits.  It  is 
pretty  clear  what  will  happen.  We  don’t  need  to  call  anybody  in  to 
figfure  that  out.  The  question  is  do  you  want  to  do  it. 

Mr.  Hyde.  The  gentleman’s  time  has  expired. 

Mr.  Conyers.  'Tnank  you.  The  question  is  whether  you  want  to 
do  it  in  the  name  of  a  balanced  budget  constitutional  amendment, 
or  can  we  achieve  it  by  some  other  means? 

Mr.  Hyde.  The  gentleman  from  Texas. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  have  one  question  for  Dr.  Anderson.  After  that 
I  would  like  to  yield  the  balance  of  my  time  to  my  new  colleague 
from  Texas,  Sheila  Jackson  Lee. 

Dr.  Anderson,  my  question  is  this:  I  absolutely  agree  with  you 
that  the  way  to  achieve  a  balanced  budget  is  to  slow  down  the  in¬ 
crease  in  spending.  We  are  not  talking  about  net  cuts  in  spending. 
And  yet  there  are  many  others  who  would  try  to  achieve  a  balanced 
budget  by  increasing  taxes  and  I  am  wondering  if  you  would  offer 
your  perspective  on  whether  that  historically  has  worked  or  not. 

In  the  Bush  and  Clinton  administrations,  we  have  had  an  in¬ 
crease  in  taxes.  I  do  not  think  that  that  has  resulted  in  the  pro¬ 
jected  decrease  in  the  deficit.  And  I  think  if  you  look  back  over  the 
last  several  decades,  you  find  that  for  every  increase  in  taxes,  there 
has  been  an  increase  of  $1.16  or  something  like  that  in  spending. 

I  wanted  to  get  your  opinion  on  whether  you  think  that  increasing 
taxes  would  be  effective  in  reducing  the  deficit. 

Mr.  Anderson.  Let  me  say  that  I  think  that  question  cuts  to  the 
essence  of  everything  that  we  have  been  talking  about  this  morning 
and  maybe  for  the  last  20  years.  There  really  is  a  decision  that  the 
deficit  is  ballooning  out  oi  control.  One  way  to  control  the  deficit 
is  to  pass  a  balanced  budget  amendment  which  emphasizes  control¬ 
ling  spending.  W^at  we  don’t  talk  about  is  what  is  implied  if  we 
do  not  pass  this  amendment,  .^d  what  we  are  talking  about 
then — and  no  one  wants  to  say  it  out  loud — we  are  diking  about 
major  tax  increases  coming  down  the  road.  There  is  no  way  to 
avoid  this. 

And  one  of  the  problems  with  major  tax  increases  and  something 
that  Bill  said,  I  spent  a  couple  of  years  of  my  life  working  on  mak¬ 
ing  forecasts  and  one  of  the  things  that  economists  are  really  ter¬ 
rible  at  is  making  forecasts.  I  don’t  know  which  they  are  worse  at — 
forecasting  spending  or  forecasting  tax  revenues,  but  they  have  a 
great  deal  of  difficulty  with  their  models. 

I  had  one  little  reform  that  I  tried  to  get  through  wheri  I  was 
in  the  Reagan  administration — unsuccessfully.  I  would  like  the 
Treasury  Department  and  the  Council  of  Economic  Advisers  to 
publish  the  mathematical  models  they  use  for  making  their  projec¬ 
tions.  I  think  they  would  be  elucidating  to  us  all.  You  could  see 
how  incredibly  sensitive  they  are  to  people’s  own  interpretations  of 
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what  the  interest  rate  may  be  in  the  year  1999  and  so  on.  But  that 
is  a  minor  su^estion. 

Mr.  Hyde.  The  gentleman  from  Texas  has  kindly  yielded  to  the 
gentlelady  fVom  Texas. 

Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you  very  much.  And  to 
my  gentleman  collea^e  from  the\State  of  Texas,  let  me  thank  him 
very  much,  for  we  might  disagree  but  we  certainly  do  agree  on  our 
concern  for  the  citizens  of  the  State  of  Texas. 

Let  me  then  be  very  brief  and  say  to  you  that  just  a  couple  of 
months  ago  I  was  involved  in  a  budget  process  for  the  city  of  Hous¬ 
ton,  the  fourth  largest  city  in  the  Nation,  and  we  collectively  as 
council  members  and  staff  alike,  sat  for  months  at  a  time  eking  out 
the  numbers  and  looking  at  the  receipts  and  outlays.  Of  course, 
and  we  knew  what  we  were  doing. 

I  am  comforted  by  Dr.  Niskanen’s  comments  about  unfunded 
mandates  because  I  come  from  that  history  arguing  vigorously 
against  unfunded  mandates.  But  I  am  uncomfortable  in  believing 
that  we  are  going  in  the  direction  that  would  give  comfort  to  the 
cities  that  I’ve  had  the  opportunity  to  represent,  more  than  Hous¬ 
ton,  sitting  on  the  board  of  directors  of  the  National  League  of 
Cities  representing  some  17,000  towns  and  cities.  And  the  reason 
I  say  that  is  a  bipartisan  approach  that  my  colleague  from  Texas, 
Congressperson  Stenholm  offered  to  the  Budget  Committee,  was  re¬ 
jected  along  partisan  lines  and  simply  a  listing  of  what  was 
planned  to  be  cut.  Without  that  knowledge  of  understanding  of 
what  the  process  might  entail  over  the  7-year  period,  I  think  that 
it  gives  little  comfort  to  cities,  one,  without  the  language  of  the  un¬ 
funded  mandates  but  more  importantly,  the  question  of  what  are 
we  going  to  cut. 

As  my  able  colleague  from  New  York  indicated,  what  Medicaid 
and  Medicare  recipients  are  we  going  to  leave  out  in  the  cold? 
What  AFDC  individuals?  What  senior  citizens?  What  thousands  of 
persons  in  nursing  homes  across  this  country?  So  my  question  be¬ 
comes  if  we  talk  about  a  bipartisan  approach  to  this  effort,  why  are 
we  running  away  from  the  concept  of  a  resolution  that  adds  the  in¬ 
formation  most  needed  for  reasonable  budget  makers,  what  are  we 
going  to  cut?  Where  are  we  going  to  be  able  to  save  the  dollars  to 
make  this  realistic? 

My  last  inquiry — and  1  thank  the  gentleman  from  Texas — is  I 
raise  great  question,  as  a  lawyer,  as  to  whether  or  not  you  would 
have  standing.  My  able  colleague  from  Virginia  has  said  to  me  that 
Prof.  Herb  Reed,  a  constitutional  lawyer,  has  said  if  you  have 
standing,  you  know  it,  or  if  you  don’t  have  standing,  you  know  it 
as  well. 

The  courts  maV'.  that  determination,  Mr.  Barr.  So  my  question 
is  for  Dr.  Niskanen  and  then  Mr.  Barr  on  the  standing  issue. 

Mr.  Niskanen.  Representative  Lee,  we  do  not  know  what  actions 
will  be  taken  to  meet  the  terms  of  the  amendment.  That  was  the 
case  in  1789  when  they  gave  the  President  the  veto  authority.  They 
could  not  and  did  not  anticipate  which  types  of  bills  the  President 
would  choose  to  veto  or  who  would  be  President  and  what  party 
would  be  President,  that  would  command  the  Presidency  over  a  pe¬ 
riod  of  time. 


103 


Now,  we  have  some  clues  about  what  will  h^pen.  Representa¬ 
tive  Panetta,  as  chairman  of  the  House  Budget  Committee,  put  to¬ 
gether  alternative  budgets,  a  way  to  meet  the  balanced  budget  by 
the  end  of  the  century.  Alice  Rivlin  has  done  the  same  thing.  I 
have  done  the  same  thing.  You  have  done  various  things.  We  can¬ 
not  know.  That  decision  will  be  made  in  your  forums,  not  in  our 
forums. 

We  should  take  the  advice  of  the  Harvard  philosopher  John 
Rawls.  We  should  make  rules  behind  what  he  calls  the  veil  of  igno¬ 
rance,  about  the  particular  application  of  those  rules  and  specific 
circumstances  as  they  affect  you  and  me.  At  the  constitutional 
stage,  we  are  inherently  behind  the  veil  of  ignorance.  We  do  not 
know  whether  you  or  I  or  others  will  be  helped  or  hurt  by  the  par¬ 
ticular  application  of  the  rules.  That  is  the  proper  environment  to 
evaluate  constitutional  rules.  Not  the  idea  som^ow  that  we  ought 
to  have  full  information  about  its  consequences  over  a  period  of 
time. 

Ms.  Jackson  Lee.  Doctor,  I  am  most  frightened  by  that  cover  of 
darkness.  I  appreciate  your  answer  to  that. 

Mr.  Barr.  Before  turning  to - 

Mr.  Hyde.  The  gentlelady’s  time  has  expired.  I  regret  that.  We 
have  two  more  questioners.  I  am  sure  they  will  be  brief. 

Ms.  Jackson  Lee.  Thank  you. 

Mr.  Hyde.  The  gentleman  from  Massachusetts. 

Mr.  Frank.  Let  me  first  just,  it  is  almost  a  side  issue.  Dr.  Ander¬ 
son,  but  you  gave  some  statistics.  You  said  people  had  unfairly  mis¬ 
interpreted  what  people  had  claimed  on  behalf  of  the  Reagan  tax 
cuts,  and  I  think  you  said  your  figures,  the  estimates  were  for 
every  dollar  of  cuts  there  would  be  17  cents  back,  but  in  fact  it 
came  out  a  little  better  than  that.  Did  I  hear  that  accurately? 

Mr.  Anderson.  Yes,  the  numbers  put  forth  during  the  1980  cam¬ 
paign  and  the  1981  budget  documents — I  am  sorrv,  during  the 
1980  campaign  show  that  for  every  dollar  of  projected  cuts  in  taxes 
there  would  he  a  revenue  loss  of  100-plus  adding  back  from  eco¬ 
nomic  growth  $13,  so  it  was  about — about  $17. 

Mr.  Frank.  The  $17  in  loss  or  $17  in  offset  to  loss? 

Mr,  Anderson.  Offset. 

Mr.  Frank.  So  the  loss  would  be  about  83  cents? 

Mr.  Anderson.  Yes. 

Mr.  Frank.  I  must  say  I  have  never  heard  dynamic  scoring  so 
decisively  repudiated.  I  am  glad  to  have  that  number. 

Mr.  Anderson.  No,  it  was  not  repudiated.  In  fact,  it  worked 
out — if  you  go  back  and  read  the  National  Bureau  of  Economic  Re¬ 
ports,  you  will  see  that. 

Mr.  FllANK.  Excuse  me,  you  just  said  that  in  fact  the  tax  cuts  did 
what  you  expected.  They  reduced  the  revenue,  not  by  dollar  for  dol¬ 
lar,  but  they  reduced  the  revenue. 

Mr.  Anderson.  Oh,  sure. 

Mr.  Frank.  But  that  is  not  what  some  people  have  interpreted 
the  dynamic  scoring  to  be. 

Mr.  Anderson.  Actually,  I  have  had  a  $50 - 

Mr.  Frank.  Excuse  me.  I  have  been  limited  in  time.  I  will  be 
glad  to  stay  if  you  can  stay.  I  just  wanted  to  see  if  I  understood 
uiat.  The  further  question  I  have,  though,  does  go  to  the  argument 
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we  just  had  about  rules  and  neutrality  because  I  think  the  wit¬ 
nesses  have  in  the  broader  sense  contradicted  themselves,  and 
these  are  very  important  issues. 

On  the  one  hand  vou  said  we  want  to  make  things  neutral,  we 
want  to  have  rules  that  are  promulgated  behind  a  veil  of  ignorance 
but  I  don’t  think  that  is  accurate,  particularly  with  the  three-fifths 
vote  on  taxes.  There  are  in  this  country  a  lot  of  divisions. 

One  division  is  between  people  who  think  that  the  public  sector 
has  important  positive  roles  to  play  more  than  other  people  do. 
This  is  not  a  neutral  thing.  There  is  an  ideological  divide  in  this 
country  between  people  who  see  a  positive  affirmative  role  for  the 

[mblic  sector  and  those  who  don’t,  and  I  think,  frankly,  to  be  intel- 
ectually  honest,  this  amendment  is  aimed  at  giving  tnose  who  are 
skeptical  of  the  public  sector  an  advantage  over  those  who  are  not. 
Neutrality  is  everybody  gets  the  same  vote. 

When  you  take  a  three-fifths  vote  for  any  increased  expenditure, 
you  make  it  harder  and  you  have  all  said,  part  of  this  purpose  is 
to  make  it  harder  to  expand  the  public  sector.  That  is  a  valid  philo¬ 
sophical  goal,  but  it  is  not  u  neutral  one.  It  is  not  done  behind  the 
veil  of  ignorance.  This  is,  and  after  it  has  been  constitutionalized, 
one  side  of  a  current,  very  important  philosophical  debate. 

The  Constitution  now,  it  seems  to  me,  is  neutral  as  to  the  size 
of  the  Federal  Government  and  what  you  want  to  do  is  to  institute 
obstacles  because — and  I  noticed  two  of  you  shake  your  heads  here, 
not  Mr.  Barr  for  the  record. 

Mr.  Barr.  No,  I  was  shaking  my  head,  no,  I  disagree. 

Mr.  Frank.  The  point  is  what  we  are  getting  from  all  of  you  is 
a  great  distrust  of  democracy.  When  you  talk  about  the  role,  what 
you  say  is  that  under  current  rules  where  majority  rules,  it  doesn’t 
work.  We  have  to  level  the  playing  field. 

How  do  you  level  the  playing  field,  by  tilting  it  at  one  end,  by 
putting  in  the  three-fifths  vote.  What  you  are  saying  is  the  public 
cannot  be  trusted  to  its  own  instincts,  that  in  fact  we  have  to  put 
restraints  on  the  majority  because  a  three-fifths  v'^te  to  require  an 
expansion  of  the  Government  is  clearly  a  restriction  on  a  majority 
at  a  given  time. 

You  said  that  there  are  pressures,  there  are  interest  groups,  et 
cetera,  but  that  is  how  democracy  works.  Interest  CToups  are  orga¬ 
nized  groups  generally  that  people  don’t  like,  so  vmat  I  have  here 
is  a  sense  that  the  way  the  Constitution  was  formulated  isn’t  work¬ 
ing  well  because  people  who  want  to  expand  the  role  of  government 
have  been  too  successful,  and  what  you  want  to  do  is  change  the 
rules  to  give  an  advantage  so  that  it  will  take  more  than  a  majority 
to  expand  the  role  of  government  and  less  than  a  majority  to  pock¬ 
et,  and  I  will  be  glad  to  hear  comments. 

Mr.  Barr.  Can  I  comment  first?  My  observation  is  the  dichotomy 
here  isn’t  between  public  sector  and  not  public  sector.  There  are 
two  public  sectors  in  this  country.  Federal  and  State,  and  what  this 
says  is  that  if  in  fact  the  American  people  want  intervention  by  the 
public  sector,  that  sentiment  is  best  crystallized  at  the  State  level, 
and  there  are  going  to  be  limits  on  the  extent  to  which  we  allow 
the  Federal  Government  to  continue  to  march  out  and  consume  re¬ 
sources. 
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Mr.  Frank.  Excuse  me,  Mr.  Barr,  your  language,  "allow  the  Fed¬ 
eral  Government,”  see,  tjfie  notion  that  the  Federal  Government  is 
some  alien  creature,  which  is  like  the  Russian  Army  approaching 
Chechnya  is  somehow  at  stake  here.  I  regard  the  Federal  Govern¬ 
ment  as  a  result  of  what  the  people  do  in  elections,  and  you  obvi¬ 
ously  don’t  trust  that  process. 

When  you  treat  the  Federal  Government  as  something  outside  of 
and  external  to  the  voters,  that  is  a  fundamental  difference.  I  think 
that  the  Federal  Government  is  in  fact  the  consequence  of  what  the 
voters  have  done  in  the  most  recent  Federal  elections. 

Mr.  Barr.  And  that  is  why  putting  this  amendment  out  is  ex¬ 
actly  what  should  be  done  because  this  enables  three-quarters  of 
the  States,  the  people,  to  place  limits  on  the  Federal  Government. 
In  fact,  the  framers  thought  the  Federal  Government  was  to  be 
treated  more  suspiciously  than  State,  precisely  because  it  is  more 
remote  from  the  people,  so  this  is  a  structural  amendment  that 
doesn’t  prefer  nonpublic. 

Mr.  Frank.  Of  course  it  does.  The  three-fifths  vote,  you  have  said 
that  earlier - 

Mr.  Barr.  Over  public.  It  will  still  enable  States  to  act  for  the 
public.  What  it  does  is  it  puts  some  limit  on  Federal  Government 
and  some  control.  It  says  the  Federal  Government - 

Mr.  Frank.  It  says  we  should  make  it  harder  to  expand  the  Fed¬ 
eral  role  than  not.  That  is  a  legitimate  thing.  Why  don’t  you  admit 
it? 

Mr.  Barr.  What  it  says  is  that  once  the  Federal  Government  has 
most  people  working  4  months  a  year  to  pay  Federal  taxes  and 
once  it  has  already  borrowed  several  trillion  dollars  from  the  future 
and  once  it  has  already  imposed  on  States  unfunded  mandates, 
there  are  going  to  be  limits  to  how  much  we  are  going  to  let 
you - 

Mr.  Frank.  Once  again  your  whole  philosophy  is  the  Federal 
Government  is  some  alien  creature.  The  Federal  Government  im¬ 
poses.  You  really  don’t  trust  democracy.  The  notion  that  the  voters 
have  in  fact  brought  this  about  is  somehow  foreim  to  you.  The  Fed¬ 
eral  Government  is  this  outside  creature  that  has  done  all  these 
things  to  the  voters.  I  don’t  know  where  the  voters  were  when  all 
this  was  happening. 

Mr.  Hyde.  The  gentleman’s  time  has  expired.  The  gentleman 
from  Virginia,  Mr.  Goodlatte.  He  will  be  the  last  questioner  before 
we  adjourn  for  lunch. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  I  do  hope  that  I  will 
have  a  minute  or  two  to  yield  to  my  colleague  from  Virginia  if  I 
am  brief  here,  and  so  I  may  not  be  the  last. 

I  do  want  to  thank  the  chairman  for  holding  these  hearings.  I 
would  like  to  focus  for  a  moment,  if  I  may,  we  have  been  talking 
for  a  long  time  here  about  what  will  happen  if  we  pass  this  amend¬ 
ment.  I  think  it  is  more  important  that  we  talk  about  what  will 
happen  if  we  do  not  pass  this  amendment. 

Dr.  Anderson  briefly  touched  on  that  by  pointing  out  we  are 
going  to  face  massive  tax  increases  at  a  time  when  we  are  right 
now  at  the  highest  point  of  taxation  in  the  country’s  history.  But 
I  think  even  beyond  that,  in  terms  of  looking  at  the  future  of  our 
children  and  grandchildren,  we  have  got  to  consider  what  is  going 
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to  happen  when  the  current  debt  of  $4.7  trillion,  which  comes  to 
$18,000  for  every  person  in  the  country,  continues  to  balloon  and 
even  when  we  pass  this  amendment  because  it  has  a  7-year  glide 
path  to  being  balanced.  We  are  going  to  add  another  trillion  dollars 
to  that  debt  even  if  we  achieve  balancing  it  by  the  year  2002. 

If  we  fail  to  do  that,  and  again  double  or  triple  this  enormous 
debt,  the  full  faith  and  credit  of  the  U.S.  Treasury,  the  ability  for 
us  to  continue  to  borrow  this  kind  of  money  is  going  to  be  called 
into  question.  Mr.  Barr  alluded  to  the  fact  that  one  of  the  protec¬ 
tions  in  this  amendment  is  that  if  we  pass  it,  the  ability  of  the  Gov¬ 
ernment  to  borrow  money  will  be  impinged  upon  by  the  market¬ 
place  not  having  confidence  in  the  Government’s  ability  to  enforce 
the  repayment  of  those  obligations,  I  think,  is  a  very  good  point. 

If  we  Qo  not  adopt  this  amendment,  however,  I  think  that  the 
marketplace  is  going  to  impose  some  very  severe,  far  more  severe 
sanctions  than  anything  that  the  minority  has  addressed  here 
today  in  what  would  happen  if  we  do  pass  it. 

Mr.  Anderson,  do  you  have  any  brief  comments  on  that  point? 

Mr.  Anderson.  There  is  not  much  I  would  add  to  that.  I  think 
you  are  absolutely  right.  There  has  been  very  little  attention  paid 
to  what  happens  if  you  do  not  pass  it.  I  think  most  of  the  American 
people  are  going  under  the  assumption  that  it  is  going  to  happen, 
and  it  might  be  a  very  interesting  path  to  pursue. 

Say,  look,  what  if  it  doesn’t  happen  and  what  if  these  deficits 
that  they  describe  in  this  morning’s  edition  of  the  Wall  Street  Jour¬ 
nal,  the  new  projections  by  CBO  actually  come  to  pass.  What  is 
this  going  to  do  to  our  economy  and  the  future  of  a  lot  of  programs? 

I  would  argue  something  that  I  wess  hasn’t  been  said,  but  I 
think  a  lot  of  people  would  agree  with  that  a  strong  and  vital  econ¬ 
omy  is  necessary  for  a  good  national  defense,  and  it  is  good  for  so¬ 
cial  programs.  You  must  have  it.  If  you  want  to  see  social  programs 
be  ravaged,  the  national  defense  be  really  downsized  far  too  much, 
just  let  the  economy  get  in  real  trouble. 

Mr.  Goodlatte.  Thank  you.  The  next  point  I  would  like  to  ad¬ 
dress  in  response  to  the  gentleman  from  Massachusetts’  comments 
about  democracy.  Dr.  Niskanen,  I  think  that  your  proposal  is  an 
excellent  one.  I,  along  with  Mr.  Hoke,  find  that  to  be  a  good  ap¬ 
proach  to  this  and  we  will  pursue  whether  we  can  add  some  of 
those  considerations  into  what  we  are  doing  as  we  proceed  in  the 
next  few  days. 

It  seems  to  me,  though,  that  if  we  limit  the  ability  to  raise  the 
debt  ceiling  by  requiring  a  supermajority,  limit  the  ability  to  raise 
taxes  by  requiring  a  supermajority,  and  limit  the  ability  of  this 
Congress  to  pass  its  wishes  on  the  States  by  unfunded  mandates 
that  the  combination  of  those  three  things  in  a  constitutional 
amendment  will  have  the  effect  of  actually  strengthening  the  Con¬ 
stitution  as  it  exists  today.  Because  we  are  going  to  strengthen  the 
10th  amendment  to  the  Constitution,  a  very  badly  neglected  part 
of  the  Constitution  that  this  Congress  and  the  Supreme  Court 
have,  in  my  opinion,  ignored  for  many,  many  years,  and  by  putting 
those  constraints  into  the  Constitution,  we  will  in  effect  strengthen 
the  right  of  the  people  to  be  heard  through  their  State  representa¬ 
tives.  Would  you  comment  on  that? 


107 


Mr,  Niskanen.  I  agree  with  you  wholeheartedly.  This  would 
8tren|lhen  the  Constitution  in  the  same  way  and  for  the  same  pur¬ 
pose  tnat  the  Constitution  was  originally  written,  to  limit  the  pow¬ 
ers  of  the  Federal  Government,  to  limit  the  scope  of  decisions  that 
can  be  made  by  a  majority  of  this  Congress.  That  is  wholly  consist¬ 
ent  with  the  spirit  and  the  letter  of  the  Constitution,  and  that  it 
will  more  importantly  strengthen  the  American  community  by  lim¬ 
iting  the  Federal  Government. 

Mr.  Goodlatte,  Mr.  Barr,  you  made  note  of  the  fact  that  there 
are  going  to  be  restraints  on  the  ability  of  the  courts  to  interfere 
in  this  process.  I  would  just  note  that  it  seems  to  me  that  the  first 
time  that  the  Supreme  Court  hands  down  a  ruling  or  becomes  in¬ 
volved  in  balancing  a  budget — ^that  is  the  responsibility  of  this  Con¬ 
gress — will  also  be  the  last  time  that  the  Court  does  it  because  of 
the  wrath  of  the  American  people  in  responding  to  that  kind  of 
abandonment  of  our  responsibility.  In  my  opinion,  we  do  that  year, 
after  year,  after  year,  but  we  will  face  the  embarrassment  of  seeing 
that  if  the  Supreme  Court  actually  steps  in  and  takes  such  action 
that  would  be,  frankly,  a  very  helpful  part  of  this  process  to  impose 
upon  the  Congress  responsibilities  that  the  Congress  has  aban¬ 
doned  for  decades.  And  rather  than  allow  you  to  respond  to  that, 
let  me  yield  the  few  seconds  I  have  to  Mr.  Scott  to  allow  him  to 
make  a  point  or  two. 

I  am  sure  contrary  to  my  point  of  view,  but  he  is  also  from  Vir¬ 
ginia  and  has  been  sitting  through  all  this,  and  I  would  like  him 
to  have  a  chance  to  ask  questions. 

Mr.  Hyde.  I  ask  unanimous  consent  that  3  additional  minutes  be 
accorded  to  the  gentleman  from  Virginia  who  can  yield  that  to  the 
gentleman  from  Virginia.  Without  objection,  so  ordered. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  would  like  to  thank  the 
chairman  and  my  colleague  from  Virginia  for  yielding. 

I  think  we  are  in  general  agreement  about  the  desirability  of  get¬ 
ting  toward  a  balanced  budget.  The  problem  is  when  you  do  the 
things  that  get  you  there,  you  are  talking  about  raising  taxes  and 
you  are  talking  about  cutting  spending.  Both  of  which  do  nothing 
but  make  enemies.  People  don’t  like  their  taxes  raised  and  they 
don’t  like  their  programs  cut. 

Even  if  we  passed  this  amendment,  we  wouldn’t  have  made  any 
progress  towards  getting  towards  a  balanced  budget  until  we  make 
those  tough  choices.  The  experience  in  the  States  has  been  that 
they  separate  the  operating  budget  from  the  capital  budget.  You 
can  do  that  through  the  front  door  or  the  back  door.  Instead  of 
building  roads  you  can  let  some  private  firm  build  the  road  and  you 
can  lease  it  over  the  capital  portion  of  the  budget.  You  can  play 
with  pensions,  you  can  play  with  estimates,  and  you  can  do  a  lot 
of  things  to  avoid  the  tough  choices  that  have  to  be  made. 

We  are  talking  about  unfunded  mandates.  There  is  no  language 
we  can  put  in  a  resolution  that  will  protect  the  States  from  the  un¬ 
funded  mandates.  If  you  cut  the  services  and  leave  the  services  un¬ 
funded,  the  States  will  either  have  to  go  without  the  services  and 
housing  and  health  care,  welfare,  crime  control,  environmental  pro¬ 
tection  or  they  are  going  to  have  to  pick  them  up.  It  is  not  a  man¬ 
date,  but  they  are  going  to  have  to  be  picking  up  a  lot  of  the  things 
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that  we  cut  out.  It  gets  us  back  to  trying  to  reduce  the  deficit  and 
balance  the  budget. 

If  you  assume  that  it  is  better  to  have  a  balanced  budget  than 
a  nonbalanced  budget,  which  I  think  there  is  a  clear  consensus  on, 
the  question  is  whether  or  not  the  language  in  this  resolution  helps 
us  get  there.  There  is  an  assumption  that  a  three-fifths  majority 
to  pass  an  unbalanced  budget  will  help  you  reduce  the  deficit.  I  be¬ 
lieve  it  will  go  exactly  in  the  opposite  direction. 

There  is  no  proposal  that  has  any  support,  any  meaningful  sup¬ 
port  in  Congress  that  is  going  to  balance  the  budget.  If  we  have 
anything  close  to  the  politictu  climate  that  we  have  in  America 
toaay  or  last  year  before  the  Republican  takeover,  you  will  find  it 
virtually  impossible  to  raise  taxes  and  cut  the  spending,  which 
means  that  you  are  going  to  have  an  unbalanced  budget  and  you 
are  going  to  require  60  votes  to  pass  the  budget. 

Why  does  anybody  think,  in  terms  of  making  enemies,  if  you 
can't  pass  a  buoiget  that  continues  to  reduce  the  deficit  with  a  sim¬ 
ple  mmority,  why  would  you  have  a  higher  likelihood  of  reducing 
the  deficit  when  you  require  60  percent?  The  experience  has  been 
that  as  you  get  closer  and  closer  to  actually  passing  the  budget,  the 
last  few  votes,  you  have  to  buy  up  with  some  kind  of — not  with  ad¬ 
ditional  cuts,  but  with  additional  appropriations. 

Mr.  Barton  mentioned  aircraft  carriers.  I  can  assure  you  that  I 
will  not  vote  for  any  budget  and  most  of  the  Virginia  delegation 
would  not  vote  for  any  budget  without  an  aircraft  carrier  in  it.  I 
would  imagine  that  those  in  Texas  might  withhold  their  votes  for 
the  reinstitution  of  the  supercollider.  Those  in  California  might 
want  to  withhold  their  votes  for  increased  spending  in  the  space 
station. 

As  you  require  a  highe’"  threshold  to  pass  the  budget  that  every¬ 
body  agrees  is  going  to  be  out  of  balance,  why  would  we  think  that 
it  would  be  easier  to  pass  the  budget  than  more  difficult?  It  would 
seem  to  me  that  this  would  just  require  more  pork  and  not  less, 
and  if  we  could  have  a  comment  in  the  last  few  seconds  from  either 
of  the  panelists, 

Mr.  Anderson.  I  will  take  a  pass  at  it.  Congressman  Frank,  I 
see,  has  left,  but  I  think  the  purpose  of  the  amendment  is  to  even 
up  the  playing  field.  I  think  the  evidence  of  the  last  25  years  has 
clearly  shown  that  there  is  an  enormous  predisposition  to  running 
up  large  deficits,  and  I  thinl'.  the  idea  behind  this  particular 
amendment  is  that  the  Constitution  requires  the  budget  be  bal¬ 
anced,  and  a  majority  vote  can  slow  the  growth  of  spending  or  even 
cut  spending  in  some  areas,  but  it  takes  a  60-percent  vote  to  raise 
taxes,  thus  it  is  more  likely  that  you  will  balance  the  budget  by 
controlling  spending  than  raising  taxes,  which  I  think  is  exactly 
what  the  American  people  want. 

Mr.  Scott.  I  think  the  experience  has  been  that  you  will  reduce 
spending  less  than  you  will,  and  you  will  probably  end  up  with  a 
higher  deficit  because  the  costs  are  going  up.  You  might  cut  a  few 
programs,  but  if  you  have  an  unbalanced  budget  and  this  just  says 
if  you  get  a  60-percent  vote  to  pass  the  budget  it  is  not  going  to 
be  balanced. 

Mr,  Hyde.  With  regret,  I  must  announce  that  the  gentleman’s 
time  has  expired.  I  want  to  thank  this  panel.  You  have  been  ex- 
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traordinarily  patient  and  illuminating,  and  thank  you  so  much  for 
your  time.  You  have  made  a  great  contribution. 

We  are  going  to  recess  until  1:55,  when  Bill  Archer  has  asked  to 
address  us  for  5  minutes,  and  then  at  2  Alice  Rivlin,  the  Director 
of  the  Office  of  Management  and  Budget  will  testify.  The  time 
frame  is  at  her  request,  and  we  do  want  to  accommodate  her. 

Mrs.  ScHROEDBR.  Mr.  Chairman. 

Mr.  Hyde.  Yes,  the  gentlelady  from  Colorado. 

Mrs.  SCHROEDER.  We  have  a  slight  problem  with  that  on  this 
side.  Most  people  would  rather  question  Mr.  Archer  than  Ms. 
Rivlin.  I  think  that  there  may  be  a  little  difficulty  in  people — 
maybe  he  could  just  submit  his  testimony  in  written  form,  but  I 
think  if  he  comes  we  will  want  to  ask  questions. 

Mr.  Hyde.  I  know  you  will,  and  let’s  just  see  what  happens.  I 
don’t  want  to  be  discourteous  to  the  chairman  of  the  Ways  and 
Means  Committee,  nor  certainly  to  Dr.  Rivlin.  We  will  try  to  do  th.e 
courteous  thing,  whatever  that  is. 

Mrs.  ScHROEDER.  Maybe  they  could  be  a  panel.  Your  side  could 
ask  her  questions  and  we  could  ask  Mr.  Archer  questions,  but  I 
know  I  have  many  more  questions  for  Mr.  Archer,  and  I  really  find 
this  kind  of  a  surprise  witness  who  is  going  to  come  in  and  do  an 
oral  thing  and  then  leave.  I  don’t  think  that  is  quite  fair. 

Mr.  Hyde.  Well,  maybe  we  will  ask  him  to  testify  tomorrow  and 
we  will  have  lots  of  time,  so  we  will — anyway,  I  hope  you  are  here 
at  1:55,  whether  Mr.  Archer  is  here  or  not. 

Mrs.  ScHROEDER.  And  everyone  can  submit  questions  for  the 
record? 

Mr.  Hyde.  Absolutely.  Absolutely.  'The  more  the  merrier.  Bilin¬ 
gual,  of  course. 

[Whereupon,  at  1:25  p.m.,  the  subcommittee  recessed,  to  recon¬ 
vene  at  1:55  p.m.,  this  same  day.] 

Mr.  Hyde.  The  subcommittee  will  come  to  order.  We  are  very 
honored  to  have  with  us  appearing  on  behalf  of  the  administration 
Dr.  Alice  Rivlin,  the  Director  of  the  Office  of  Management  and 
Budget,  a  distinguished  economist.  Dr.  Rivlin  is  well  Known  to  a 
number  of  Members  from  her  service  as  former  Director  of  the  Con¬ 
gressional  Budget  Office  and  her  affiliation  over  many  years  with 
the  Brookings  Institution. 

A  prolific  writer,  she  is  the  author  of  a  number  of  books.  Dr. 
Rivlin  has  assisted  the  Judiciary  Committee  in  its  past  consider¬ 
ation  of  a  balanced  budget  constitutional  amendment  and  so  she 
does  again  today.  We  welcome  her  back  and  look  forward  to  her 
testimony. 

Dr.  Rivlin. 

STATEMENT  OF  ALICE  M.  RIVLIN,  DIRECTOR,  OFFICE  OF 
MANAGEMENT  AND  BUDGET 

Ms.  Rivun.  'Thank  you  very  much,  Mr.  Chairman.  I  am  very 
pleased  to  be  here  as  you  consider  this  momentous  amendment. 
The  Clinton  administration  shares  the  concern  about  huge  Federal 
deficits  and  the  escalating  Federal  debt  that  has  led  to  the  propos¬ 
als  to  amend  the  Constitution  in  order  to  require  balance  in  the 
Federal  budget.  We  very  much  share  the  concern,  but  we  do  not 
share  the  remedy. 
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Mr.  Tsongas.  Thank  you. 

Senator  Biden.  Than^u,  Paul. 

The  Chairman.  Now,  we  are  clearly  running  short  of  time  here, 
and  so  1  am  going  to  ask  our  witnesses  to  limit  themselves  to  6 
minutes  and  I  am  going  to  ask  questioners  to  limit  themselves  to 
6  minutes.  We  have  got  to  move  along  here  and  be  fair  to  every¬ 
body. 

So  we  are  going  to  call  former  Attorney  General  William  Barr 
and  Prof.  David  Strauss  to  the  witness  chairs  at  this  time  and 
move  ahead  there.  We  will  start  with  Professor  Strauss  first  and 
then  we  will  go  with  Attorney  General  Barr. 

Senator  Simon,  And  I  might  add,  Mr.  Chairman,  I  am  very  proud 
to  have  him  as  a  constituent  of  the  State  of  Illinois. 

The  Chairman.  That  is  great.  We  are  glad  to  have  you  here. 

PANEL  CONSISTING  OF  DAVID  STRAUSS,  PROFESSOR,  UNI- 

VERSITY  OF  CHICAGO;  AND  HON.  WILLIAM  BARR,  FORMER 

ATTORNEY  GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

STATEMENT  OF  PROF.  DAVID  STRAUSS 

Mr.  Strauss.  Thank  you,  Senator,  and  thank  you,  Mr.  Chair¬ 
man. 

Mr.  Chairman,  thank  you  for  inviting  me  to  speak  to  the  commit¬ 
tee  today.  I  will  focus  on  the  separation  of  powers  questions  that 
might  be  raised  by  the  balanced-budget  amendment  because  I 
think  it  could  produce  quite  substantial  changes  in  the  constitu¬ 
tional  order  that  we  have  been  accustomed  to  for  200  years. 

Whether  those  changes  are  worth  it  in  the  larger  scheme  of 
things  is  something  1  have  no  competence  to  address  and  I  leave 
it  to  others,  but  that  there  may  be,  indeed  will  be,  substantial 
changes,  I  think,  is  clear. 

In  a  sense,  no  constitutional  provision  is  worth  any  more  than 
the  institutional  mechanisms  that  exist  to  enforce  it,  and  there  are 
really  three  options,  I  think  the  only  options  for  the  enforcement 
of  a  balanced-Dudget  amendment. 

One  would  be  that  the  courts  could  enforce  it,  could  take  the  lead 
in  enforcing  it.  The  second  would  be  that  the  President  could  take 
the  lead  in  enforcing  it,  and  the  third  would  be  that  responsibility 
would  be  essentially  left  where  it  is  now  with  the  Congress,  and 
the  amendment  would  function  as  an  admonition  to  Congress, 
something  Members  of  Congress  would  be  obligated  to  observe,  but 
there  would  be  no  external  enforcement  mechanism. 

I  think  it  is  common  ground  that  large-scale  judicial  enforcement 
and  interpretation  of  a  balanced-budget  amendment  would  simply 
be  unworkable.  This  is  not  something  that  the  courts  have  ever 
done.  It  is  not  something  we  can  expect  the  courts  to  be  good  at. 
There  are  difficult  questions  of  interpretation  for  which  they  have 
no  established  body  of  law  to  resort  to,  and  there  are  questions  of 
enforcement  that  have  been  aired  in  these  hearings  already. 

Would  courts  be  able  to  order  tax  increases  as  a  routine  matter? 
That  would  be  an  inversion  of  our  constitutional  order.  Would  they 
be  able  to  order  spending  cuts;  if  so,  in  what  programs,  on  the  basis 
of  what  criteria?  These  are  not  things  that  we  have  ever  relied  on 
our  courts  to  do. 
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Now,  Attorney  General  Barr  in  his  testimony  outlines  a  scenario 
in  which  essentiallv  the  courts  would  intervene  only  occasionally, 
only  in  instances  of  the  most  severe  abuses,  and  existing  doctrines, 
political  question  doctrines  and  standing  doctrines,  would  block 
most  litigation,  no  the  courts  would  not  take  the  lead  in  enforcing 
the  balanced-budget  amendment. 

It  is  possible  that  such  an  optimistic  scenario  would  be  true.  It 
is  possible,  but  it  is  very,  very  risky  to  rely  on  existing  doctrine  to 
do  the  job.  There  would  be  substantial  arguments  at  least  for  tax¬ 
payer  standing  and  substantial  arguments  for  legislator  standing 
to  enrbrce  the  balanced-budget  amendment. 

But  more  to  the  point,  these  doctrines  are  very  fluid,  shifting 
doctrines.  They  have  undergone  dramatic  changes  in  the  last  10  or 
16  years.  They  sometimes  undergo  changes  in  their  contours  from 
case  to  case,  and  to  make  predictions  about  how  the  courts  will  in¬ 
terpret  doctrines  like  this,  doctrines  of  exceptional  fluidity,  I  think, 
is  a  very  hazardous  matter. 

The  balanced-budget  amendment,  if  it  is  added  to  the  Constitu¬ 
tion,  will  be  there  for  keeps.  There  is  no  telling  whether  these  doc¬ 
trines  will  take  an  expansive  turn  as  they  did  maybe  15  or  20 
years  ago,  in  which  case  the  courts  would  have  a  basis  for  getting 
involved  in  the  implementation  of  the  amendment  in  a  large  way. 

Also,  to  the  extent  that  the  President,  as  Assistant  Attorney  Gen¬ 
eral  Dellinger  suggested,  believes  that  he  or  she  is  required  to  im¬ 
pound  funds  in  order  to  enforce  the  amendment,  there  is  no  ques¬ 
tion  that  a  Presidential  impoundment  could  be  challenged  in  the 
sense  that  someone  would  have  standing  to  challenge  it.  The  per¬ 
son  who  would  have  received  the  funds  had  they  not  been  im¬ 
pounded  would,  under  any  conventional  standing  doctrine,  be  able 
to  challenge  that. 

It  is  possible  the  courts  would  defer  to  the  President’s  judgment. 
It  is  possible  they  would  not,  and  then  we  would  be  back  in  the 
thicket  of  courts  making  these  decisions,  the  difficulty  of  which  is, 
after  all,  what  has  given  rise  to  the  impetus  for  a  balanced-budget 
amendment  in  the  first  place. 

So  I  think  to  rely  on  existing  doctrine  and  simply  to  enact  an 
amendment  that  is  silent  on  the  question  of  judicial  enforcement — 
I  will  deal  with  the  question  of  implementing  legislation  in  a  sec¬ 
ond — ^that  seems  to  me  to  run  substantial  risks  of  bringing  about 
an  outcome  that  I  think  everyone  agrees  is  not  a  good  one  of  judi¬ 
cial  enforcement. 

Now,  what  about,  then,  implementing  legislation  that  would  sub¬ 
stantially  restrict  what  the  courts  could  do?  It  seems  to  me  that 
such  legislation  would  raise  very  serious  constitutional  issues.  We 
are,  after  all,  talking  about  cutting  back  on  Marbury  v.  Madison, 
about  taking  away  a  power  that  the  courts  have  had  since  the  be¬ 
ginning  of  the  Republic  to  enforce  the  Constitution. 

Perhaps  it  could  be  done  and  perhaps  the  law  would  be  upheld. 
In  effect,  that  might  even  be  the  worst  outcome,  if  implementing 
legislation  cutting  back  on  the  courts’  authority  were  upheld,  be¬ 
cause  the  precedent  would  then  be  that  Congress,  when  it  decided 
that  it  didn’t  want  the  courts  enforcing  a  constitutional  right,  could 
curtail  their  power.  And  if  it  can  be  done  for  the  balanced-budget 
amendment,  it  will  be  a  little  bit  easier  to  do  it  next  time  for  the 
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takings  clause  and  a  little  bit  easier  to  do  it  next  time  for  the 
fourth  amendment  and  the  sixth  amendment  and  the  first  amend¬ 
ment.  That  is  not  to  say  that  that  kind  of  doomsday  scenario  will 
necessarily  come  true,  but  this  is  the  way  constitutional  protections 
built  up  over  generations  erode. 

The  Anal  possibility  is  to  provide  in  the  amendment  itself  that 
there  is  to  be  no  judicial  enforcement,  and  just  one  thought  about 
that.  Such  a  provision  in  our  Constitution  would  stick  out  like  the 
proverbial  sore  thumb.  If  you  have  had  occasion,  as  I  have  over  the 
past  few  months,  to  look  at  some  of  the  new  constitutions  being 
drafted  in  Eastern  Europe,  they  are  filled  with  provisions  that  are 
not  enforceable.  They  just  have  a  different  conception  of  what  a 
constitution  is  from  us,  and  the  idea  that  it  is  an  operative  legal 
document  that  jjrovides  judicially  enforceable  legal  rights — that  is 
not  their  conception,  but  that  has  always  been  our  conception  and 
it  has  always  oeen  part  of  our  constitutional  culture  that  we  val¬ 
ued.  An  amendment  that  provided  for  no  judicial  enforcement 
would,  I  think,  lead  to  an  inroad  oh  that  culture;  again,  perhaps 
worth  it,  but  that  there  would  an  inroad,  I  think,  is  something  we 
should  be  clear  on. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Well,  thank  you,  professor. 

Welcome  to  the  committee.  General  Barr.  We  appreciate  having 
you  here  as  always,  and  we  appreciate  your  taking  the  time.  I  am 
sorry  it  has  taken  us  so  long  to  get  to  you  today. 

STATEMENT  OF  HON.  WILLIAM  BARR 

Mr.  Barr.  Mr.  Chairman,  Senator  Biden,  and  distinguished 
members  of  the  committee,  it  is  a  pleasure  to  be  here. 

What  we  really  have  developed  here  is  a  scenario  of  a  Scylla  and 
Chaiybdis.  On  the  one  hand,  people  are  suggesting  that  we  have 
this  oig  risk  on  the  enforcement  side  of  the  courts  coming  in  and 
taking  over  the  budget  process  with  the  President  inmounding 
money.  And  the  other  part  of  this  is,  well,  if  we  cut  off  enforce¬ 
ment,  if  we  try  to  limit  enforcement,  then  we  have  an  unenforce¬ 
able  paper  tiger. 

And  I  disagree,  you  know,  with  both  suggestions.  One,  I  do  not 
think  there  is  a  signiAcant  risk  of  judicial  intrusion  here,  and  sec¬ 
ond,  I  think  even  with  the  limited  role  that  courts  will  play,  this 
is  a  very  effective  amendment  that  will  work.  I  think  it  is  actually 
a  very  elegantly  structured  amendment. 

Before  I  summarize  a  few  of  the  key  points  in  my  statement,  I 
just  want  to  tiy  to  bring  this  down  to  the  real  language  of  the 
amendment  and  what  it  really  does  and  what  the  practical  reality 
is  of  the  budget  process  because  I  think  a  lot  of  the  discussion  on 
these  legal,  threats  have  been  disconnected  from  the  amendment  it¬ 
self.  They  have  been  somewhat  academic. 

The  core  of  the  amendment  is  section  2.  That  is  the  enforcement, 
and  that  is  a  very  tough  enforcement  provifuon  because  section  2 
says  you  can’t  increase  the  debt  without  a  Ihree-AAhs  vote.  Now, 
that  is  a  stone  wall. 

Let  us  take  the  courts  off  the  face  of  the  Earth.  That  provision 
is  going  to  work.  I  do  not  know  of  any  instance  in  our  constitu¬ 
tional  history  where  the  Congress  of  the  United  States  or  the  politi- 
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cal  branches  have  directly  violated  a  provision  such  as  a  three- 
tifths  vote  provision.  I  think  everyone  here  knows  Congress  will  re¬ 
spect  that  three-fifths  vote  on  increasing  the  public  debt. 

There  is  another  practical  reality.  If  Congress  tries  to  borrow 
money  around  that  provision,  who  is  going  to  lend  Congress  the 
money?  There  is  not  one  investor  in  the  United  States  that  is  going 
to  buy  Federal  paper  if  it  has  been  issued  in  violation  of  the  Con¬ 
stitution  of  the  United  States.  So  the  real  key  provision  is  section 
2,  as  the  section-by-section  analysis  says.  That  is  the  enforcement 
provision,  and  it  is  a  self-enforcement  provision. 

Now,  will  a  court  come  in  someday  if  someone  tries  to  borrow  in 
excess  beyond  the  debt  limit?  I  doubt  it  under  current  standing 
doctrine,  out  if  they  do,  it  is  not  the  end  of  the  world  because  the 
only  remedy  at  that  point  is  declaratory  relief  or  an  injunction 
against  further  borrowing  beyond  the  debt  limit.  And  that  has  not 
happened  to  us  yet,  and  we  have  a  debt  limit  today  and  there  is 
not  a  lot  of  litigation  about  it. 

Section  1  is  the  other  provision  that  is  key  here,  and  that  inter¬ 
plays  with  section  2  because  what  section  1  says  is — it  does  not  say 
that  as  you  are  going  through  the  year,  your  receipts  and  your  ex¬ 
penditures  have  to  be  in  harmony.  In  fact,  the  section-by-section 
makes  it  clear  they  can  be  out  of  whack. 

What  section  1  says  is  that  at  the  end  of  the  fiscal  year,  all  of 
your  expenditures  have  to  equal  all  your  receipts,  and  if  there  is 
any  deficit,  it  has  to  have  been  approved  by  a  three-fifths  vote. 

Now,  that  is  something  that  really,  except  in  the  most  bizarre 
cases,  you  are  not  going  to  know  until  the  end  of  the  year  because 
the  political  process  is  in  play  all  the  way  through  the  fiscal  year. 
I  don’t  see  that  there  is  a  basis  for  any  intervention  in  the  process 
because  at  any  time  Congress  can  say,  we  are  going  over  and  take 
that  three-fifths  vote.  If  it  looks  like  on  the  last  day  of  the  fiscal 
vear  they  are  going  to  be  $1  million  out  of  whack,  then  the  issue 
becomes,  up  until  the  end  of  the  fiscal  year,  is  Congress  going  to 
authorize  tnat  by  a  three-fifths  vote?  So  as  long  as  section  2  is  re¬ 
spected,  which  is  you  can’t  go  over  the  debt  limit,  you  can  have 
fluctuations  during  the  fiscal  year. 

Now,  let  me  Just  stress  a  couple  of  points  from  my  testimony. 
Very  few  cases,  in  my  view,  would  arise  under  this  amendment. 
First,  they  have  the  rightness  problem  that  I  mentioned  under  sec¬ 
tion  1.  Because  the  political  process  is  still  going  on  and  Congress 
can,  up  to  the  last  day  of  the  fiscal  year,  enact  a  three-fifths  resolu¬ 
tion,  a  three-fifths  statute  on  the  amount  of  deficit  for  that  fiscal 
year — ^there  is  no  violation  until  the  end  of  the  fiscal  year — the 
court  will  have  nothing  to  do  except  wait  until  the  end  of  the  fiscal 
year.  At  that  point,  the  only  relief  essentially  is  a  declaratory  judg¬ 
ment,  which  would  not  be  overly  intrusive. 

About  standing,  under  current  doctrine,  it  is  hard  to  conceive  of 
a  private  citizen  or  a  taxpayer  having  standing,  suffering  injury,  in 
fact,  from  the  generalizea  grievance  of  deficit  spending. 

Moreover,  to  the  extent  that  they  attack  a  specific  program  and 
say  I  have  standing  because  this  highway  is  going  to  come  through 
my  property  and  it  is  being  funded  by  this  appropriations  bill,  then 
the  other  two  prongs  of  standing  are  not  met,  because  it  cannot  be 
traceable  to — ^the  violation,  the  illegal  conduct  of  the  unbalanced 
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spending,  can’t  be  traced  to  that  specific  bill,  nor  can  it  be  re¬ 
dressed  hecause  there  is  nothing  that  the  court  can  do  to  that  spe¬ 
cific  spending  measure. 

There  are  plenty  of  ways  to  bring  a  budget  back  in  balance  and 
they  all  require  policy  decisions,  and  the  court  has  no  basis  for  in¬ 
sisting  on  one  specific  measure  to  take  and  therefore  really  has  to 
leave  it  to  the  Congress,  if  we  ever  got  to  that  stage,  to  take  the 
appropriate  action. 

•  I  have  discussed  in  my  statement  the  deference  that  the  courts 
have  historically  paid  to  Congress.  I  think  it  would  be  strong  here. 
We  just  saw  an  example  of  it  recently  in  the  reapportionment 
cases,  in  the  Montana  case. 

I  have  also  discussed  the  hesitation  to  adopt  intrusive  remedies. 
I  think  it  is  very  clear  from  the  cases  where  Congress  adopts  a  re¬ 
medial  statute,  as  it  is  specifically  empowered  and  directed  to  do 
under  section  6,  that  the  courts  will  defer  to  that  re^me. 

We  saw  that  recently  in  Bush  v.  Lucas  where  an  individual  came 
in  and  said,  I  am  a  Federal  employee  and  my  first  amendment 
rights  have  been  violated;  I  want  to  bring  an  action  under  the  Con¬ 
stitution.  And  the  court  said,  well.  Congress  has  already  provided 
a  mechanism  through  the  employment  statute  for  you  to  seek  re¬ 
lief.  It  may  not  be  fully  the  remedy  you  want  or  provide  the  same 
as  an  action  under  the  Constitution,  but  that  is  what  Congress  has 
provided  and  we  are  going  to  defer  to  it. 

So  I  think  that  a  lot  of  the  discussions  about  courts  getting  into 
the  act  really  overstate  the  problem  dramatically,  and  I  nave  to  say 
I  came  at  this  with  skepticism  because  I  personally  am  generally 
concerned  about  judicial  overreaching. 

But  I  frankly  think  that  this  is  an  amendment  that  is  well-craft¬ 
ed  and  will  not  result  in  judicial  interference.  And  to  the  extent  it 
does,  again,  I  think  it  will  be  clear  cases  and  1  don’t  think  it  will 
be  injurious  to  the  process  to  get  courts  involved  in  those  limited 
instances. 

Something  has  been  said  about  impoundment.  I  really  don’t  un¬ 
derstand  it.  I  don’t  see  any  authority  for  the  President  to  make  an 
impoundment  here  because,  as  I  say,  up  until  the  end  of  the  fiscal 
year,  under  section  1,  Congress  has  the  power  to  ratify  or  to  specify 
the  amount  of  deficit  spending  that  can  occur  in  that  fiscal  year. 

Moreover,  it  is  very  clear  that  under  section  6,  Congress  can 
adopt  whatever  regime,  enforcement  regime,  they  want  to  enforce 
section  1,  and  they  can  specify  what  the  Presiaent’s  role  is  and 
they  can  provide  for  rescissions,  and  the  President  would  be  guided 
^  that,  as  the  President  is  guided  right  now  under  the  Budget 
Cfontrol  Act,  which  dealt  with  the  problem  of  impoundment. 

So  I  think  the  whip  is  in  Congress’  hands,  so  to  speak,  under  sec¬ 
tion  6  where  Confess  can  provide  the  enforcement  mechanism 
that  the  courts  will  defer  to  and  that  the  President  will  be  bound 
by. 

Finally,  let  me  just  say  that  lurking  behind  this  all  is  a  notion 
that  if  the  courts  aren’t  there  to  enforce  it,  then  it  is  an  unenforce¬ 
able  provision,  and  I  think  that  is  a  distorted  view  of  the  Constitu¬ 
tion.  As  I  say,  I  think  this  is  a  self-enforcing  amendment  in  the 
real  world  because  that  debt  limit  is  a  real  debt  limit  that  is  not 
going  to  be  circumvented. 
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I  do  think  while  the  courts  will  be  there  in  perhaps  limited  areas, 
although  I  am  even  skeptical  of  that,  I  think  that  the  real  enforce¬ 
ment  mechanism  here  is  the  fidelity  of  the  branches  themselves  to 
the  Constitution  and  the  political  check  that  exists. 

There  are  many  provisions  in  the  Constitution  that  have  been 
obeyed  for  time  immemorial.  They  have  not  been  the  subject  of  ju- 
^cial  enforcement.  There  are  areas  of  wide  prerogative  for  the  Con¬ 
gress.  For  example,  recently  on  the  impeachment  case,  it  was  held 
that  this  Senate  can  do  anything  it  wants  to  in  impeachment  cases, 
and  I  haven’t  seen  over  our  200-year  history  any  evidence  of  con¬ 
verting  this  institution  into  a  kangaroo  court  just  because  the 
courts  are  not  there  hovering  at  the  elbows  of  the  Senators. 

I  agree  with  Senator  Simon  that  Members  of  Congress  take  their 
oaths  seriously  and  can  be  relied  on,  as  can  be  the  President,  to 
see  to  the  faithful  execution  of  this  provision.  And  I  think,  as  the 
Supreme  Court  said  in  the  Richardson  case,  that  the  ultimate 
check  here  is  the  political  check.  And  I  would  be  surprised  if,  par¬ 
ticularly  in  this  year  after  the  changes  that  have  occurred  in  the 
election,  anyone  would  suggest  that  that  is  not  a  potent  check.  Con¬ 
cern  about  what  would  happen  if  we  barefacedly  violated  the  Con¬ 
stitution,  what  would  be  the  reaction  of  the  people  is  a  very  real 
check  on  congressional  action. 

Finally,  one  last  word,  which  is  I  think  it  is  very  clear  that  if  it 
materialized  that  the  courts  were  getting  overinvolved  in  enforce¬ 
ment  of  this  statute.  Congress  does  have  the  power  under  section 
6  to  limit  the  scope  of  remedies;  for  example,  to  prohibit  certain 
kinds  of  injunctions  or  prohibit  the  courts  from  attem.pting  to  raise 
taxes,  and  so  forth.  Again,  I  don’t  think  there  is  a  significant  risk 
that  that  would  materialize,  but  clearly  Congress  is  equipped  to 
handle  that  under  section  6  if  it  did. 

Thank  you,  Mr.  Chairman. 

[The  statement  of  Mr.  Barr  follows:] 

Prepared  Statement  of  Hon.  William  P.  Barr 

Mr.  Chairman  and  distinguished  members  of  the  Committee,  I  am  honored  to 
have  been  invited  today  to  testify  on  the  Balan^d  Budget  Amendment. 

You  have  asked  me  to  discuss  whether  judicial  enforcement  of  the  Amendment 
—  would  result  in  undue  interference  by  the  federal  courts  in  the  budget  process. 

In  my  view,  though  it  is  always  aifllcult  to  predict  the  course  of  iutiue  constitu¬ 
tional  [aw  development,  the  courts’  role  in  enforcing  the  Balanced  Budget  Amend¬ 
ment  will  be  quite  limited.  I  see  little  risk  that  the  Amendment  will  become  the 
basis  for  judicial  micromanagement  or  superintendence  of  the  federal  budget  proc¬ 
ess.  Fiurthermore,  to  the  extent  such  judicial  intrusion  does  arise,  the  Amendment 
itself  equips  Congress  to  correct  the  problem  by  statute.  On  balance,  moreover, 
whatever  remote  risk  there  may  be  that  courts  will  play  an  overly  intrusive  role  in 
enforcing  the  amendment,  that  risk  is,  in  my  opinion,  vastly  outweighed  by  the  ben¬ 
efits  of  such  an  Amendment. 

I  believe  there  are  three  basic  constraints  that  will  tend  to  prevent  the  courts 
from  becoming  unduly  involved  in  the  budgetary  process; 

(1)  The  limitations  on  the  power  of  federal  courts  contained  in  Article  III  of  the 
Constitution — primarily  the  requirement  of  standing; 

(2)  the  deference  coiuts  would  owe  to  Congress,  both  under  existing  constitu¬ 
tional  doctrines,  and  particularly  under  section  6  of  the  Amendment  itself, 
which  expressly  confers  enforcement  responsibility  on  Congress;  and 

(3)  the  limits  on  judicial  remedies  running  against  coordinate  branches  of  govern¬ 
ment,  both  that  the  courts  have  imposed  upon  themselves  and  that,  in  appro¬ 
priate  circumstances.  Congress  may  impose  on  the  courts. 
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I  will  discuBS  each  of  these  constraints  in  turn.  Before  I  do,  however,  let  me  note 
that  my  remarks  will  focus  on  sections  1  and  2  of  the  Amendment.  It  is  these  provi¬ 
sions  tnatwould  create  new  limits  on  Congress’  power  to  borrow  and  to  expend  bor¬ 
rowed  funds,  and  those  new  limits  may  potentially  give  rise  to  new  opportunities 
for  courts  to  intrude  themselves  into  the  budgetary  process  in  ways  they  currently 
cannot.  Section  4  of  the  Amendment,  in  contrast,  presents  no  such  new  opportunity 
or  risk  for  judicial  interference  in  the  budgetary  process.  Section  4  merely  adds  fur¬ 
ther  procedural  requirements  for  the  passage  of  revenue  bills,  and  courts  today  al¬ 
ready  may  entertain  claims  that  revenue  bills  (either  taxes  or  user  fees)  do  not  com¬ 
ply  with  clear  constitutional  procedures. 

I.  ARTICLE  III  LIMITATIONS 

Article  III  of  the  Constitution  confines  the  jurisdiction  of  the  federal  courts  to 
“Cases”  or  “Controversies.”  As  an  essential  part  of  this  case-or-controversy  limita¬ 
tion,  any  plaintiff  who  hopes  to  invoke  the  judicial  power  of  the  federal  courts  must 
demonstrate  sufficient  “standing.” 

Although  the  Court  has  not  been  completely  consistent  is  defining  this  doctrine, 
its  fiindamental  principles  remain  clear.  At  an  irreducible  minimum,  a  plaintiff 
must  show  three  things  to  satisfy  the  standing  requirement: 

(1)  “Injury  in  fact” — that  he  personally  has  suffered  some  concrete  and  particu- 
lanzed  it\jury; 

(2)  “traceability” — that  the  particularized  iujurv  was  caused  by,  and  is  fairly 
traceable  to,  the  allegedly  illegal  conduct;  and 

(3)  “redressibility” — ^that  the  relief  sought  will  likely  redress  the  plaintiffs  imury. 
E.g.,  Lujan  v.  Defenders  of  Wildlife,  112  S.  Ct.  2130,  2136  (1992);  Valley  forge 
Christian  College  v.  Americans  United  For  Separation  of  Church  &  State,  Inc,, 
464  U.S.  464,  482-83  (1982);  Simon  v.  Eastern  Kentucky  Welfare  Rights. Orga¬ 
nization,  426  U.S.  26,  38,  41  (1976). 

Basically,  we  can  anticipate  two  kinds  of  court  challenges  relating  to  sections  1 
and  2  of  the  Balanced  Budget  Amendment: 

(1)  A  claim  that  a  particular  budgetary  action  (such  as  a  spending  or  borrowing 
measure)  violates  the  Amendment  or  its  implementing  statutes  by 
“unbalancing”  the  budget  or  by  exceeding  the  applicable  debt  limit;  or 

(2)  a  claim  that  one  of  the  implementing  mechanisms  enacted  by  Congress  pursu¬ 
ant  to  section  6  of  the  Amendment  is  itself  in  violation  of  section  1  or  2.  In 
either  case,  I  believe,  few  plaintiffs  would  be  able  to  establish  the  requisite 
standing  to  invoke  federal  court  review. 

The  “iiyury  in  fact”  requirement  alone  would  be  an  imposing  hurdle.  It  is  fun¬ 
damental  that,  to  establish  “imury  in  fact,”  a  plaintiff  cannot  rely  on  generalized 
grievances  and  burdens  shared  by  all  citizens  and  taxpayers,  but  rather  must  be 
able  to  show  a  particularized  iqjui^  that  he  has  distinctively  sustained.  No  private 
citizen  or  group  would  have  standing  to  obtain  judicial  enforcement  of  the  Amend¬ 
ment  solely  by  virtue  of  their  status  as  a  citizen  or  taxpayer.  Their  supposed  in¬ 
jury — the  burden  of  deficit  spending  and  increased  debt — is  shared  by  all  taxpayers 
and  is  precisely  the  kind  oLgeneralized  grievance”  to  which  the  judicial  power  does 
not  extend.  As  the  Supreme  Court  recently  reiterated:  “As  an  oroinaty  matter,  suits 
premised  on  federal  taxpayer  status  are  not  cognizable  in  the  federal  courts  because 
a  taxpayer’s  ‘interest  in  the  moneys  of  the  Treasury  *  *  *  is  shared  with  millions 
of  others,  is  comparatively  minute  and  indeterminaole;  and  the  effect  upon  future 
taxation,  or  any  payments  out  of  the  funds,  so  remote,  fluctuating  and  uncertain, 
that  no  basis  is  afforded  for  (judicial  intervention].’”  Asarco.  Inc.  v.  Kadish,  490  U.S. 
606,  613  (1989)  {quoiing  Frothingham  v.  Mellon,  262  U.S.  447,  487  (1923)). 

Moreover,  even  in  the  case  where  a  plaintiff  could  establish  “injury  in  fact” — by 
showing,  for  example,  that  a  specific  budgetary  action  cause^articularized  and  dis¬ 
tinct  harm  to  him — ^it  would  still  be  difficult  for  that  plaintiff  to  satisfy  the  remain¬ 
ing  two  elements  of  Article  III  standing— the  traceability  and  redressibility  require¬ 
ments.  Given  the  myriad  components  of  any  budget,  most  plaintiffs  would  be  unable 
to  show  that  the  putatively  illegal  conduct — ^the  unbalancing  of  the  budget  or  the 
breaking  of  the  debt  ceiling— was  “caused”  by,  and  hence  is  fairly  traceable  to,  the 
peuticular  spending  measure  that  has  allegealy  harmed  them.  Moreover,  a  plaintiff 
would  be  hard  put  to  demonstrate  redressibility  because  the  political  branches 
would  have  numerous  w^s  to  achieve  compliance  with  the  Amendment— other  than 
by  eliminating  the  specific  measure  harming  the  plaintiff.  There  would  thus  be  no 
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legitimate  basis  for  a  court  to  single  out  and  strike  down  the  specific  spending  meas¬ 
ure  to  which  the  plaintiff  objects. 

I  should  for  a  moment  address  the  case  of  Flast  v.  Cohen,  392  U.S.  83  (1968), 
where  the  Supreme  Court,  27  years  ago,  allowed  a  t£uq>ayer  to  mount  an  Establish¬ 
ment  Clause  challenge  against  federal  aid  to  parochial  schools.  Float  is  the  only  in¬ 
stance  where  the  Court  has  departed  from  its  rigorous  restriction  on  taxpayer  stand¬ 
ing.  Flast  plainly  has  no  application  to  the  present  context  and  would  not  authorize 
general  taixp^er  standing  to  seek  judicial  enforcement  of  the  Balanced  Budget 
Amendment,  first,  the  Court  has  never  identified  any  constitutional  restriction  on 
the  powers  of  Congress  other  than  the  Establishment  Clause  that  might  support  an 
exception  to  the  general  prohibition  on  taxpayer  standing.  Moreover,  by  its  terms, 
Flast  is  limited  to  cases  challenmng  congressional  action  taken  under  its  tax-and- 
spending  power  (Art.  I,  Sec.  8,  Cl.  1  of  the  Constitution)  when  the  eimenditure  of 
tmc  revenue  is  made  for  an  illicit  purpose.  In  contrast,  sections  1  and  2  of  the  Bal¬ 
anced  Budget  Amendment  limit  Congress’  borrowing  power  (a  separate  power,  enu¬ 
merated  in  Art.  I.  Sec.  8,  Cl.  2)  and  contains  no  restriction  on  the  purposes  of  con¬ 
gressional  expenditures.  The  Court  has  expressly  declined  to  extend  Flast  beyond 
the  exercise  of  Congress’  power  under  Art.  I,  Sec.  8,  Cl.  1  to  other  fis^  provisions. 
See,  e.g.,  Valley  Forge  Christian  College,  454  U.S.  at  480.  And  finally,  in  subsei^ent 
cases,  the  Supreme  Court  has  consistently  reaffirmed  the  need  for  all  plaintiffs  to 
demonstrate  particuleirized  iixjuiy,  thus  casting  doubt  on  the  continued  vitality  of 
Flast.  I  cannot  see  the  Court  resurrecting  and  extending  Flast  in  the  context  of  the 
Balanced  Budget  Amendment. 

There  remains  the  question  whether,  by  virtue  of  their  office.  Members  of  Con¬ 
gress  can  establish  standing  where  a  private  citizen  could  not.  The  Supreme  Court 
has  never  recognized  congressional  standing,  and  forceful  arguments  have  been  ad¬ 
vanced  against  it.  See  Barnes  v.  Kline,  759  F.2d  21,  41-51  (D.C.  Cir.  1985)  (Bork, 
J.,  dissenting),  vacated  as  moot  sub  nom.  Burke  v.  Barnes,  479  U.S.  361  (1987). 
Those  lower  courts  that  have  allowed  congressional  standii^  have  limited  it  in  ways 
that  would  greatly  restrict  its  use  in  efforts  to  enforce  the  Balanced  Budget  Amend¬ 
ment.  First,  Members  must  demonstrate  that  they  have  suffered  injury  in  fact  by 
dilution  or  nullification  of  their  congressional  voting  power.  In  addition.  Members 
must  still  satisfy  the  other  requirements  of  Article  III  standing,  including  the 
traceability  and  redressibility  requirements.  And  finally,  under  the  doctrine  of  "equi¬ 
table  discretion,”  recognized  by  the  D.C.  Circuit,  Members  must  show  that  substan¬ 
tial  relief  could  not  omerwise  be  obtained  from  fellow  legislators  through  the  enact¬ 
ment,  repeal  or  amendment  of  a  statute.  See  Melcher  v.  Federal  Open  Market 
Comm.,  836  F.2d  561,  563  (D.C.  Cir.  1987). 

Even  if  the  legitimacy  of  congressional  standing,  in  principle,  were  ultimately  ac¬ 
cepted  by  the  Supreme  Court,  I  would  expect  that  doctrine  would  have  narrow  ap¬ 
plication  in  the  context  of  the  Balanced  Budget  Amendment.  Even  if  a  circumstance 
arose  where  a  Member  could  meet  the  first  two  requirements,  it  seems  that,  absent 
a  serious  and  clear  abuse,  the  equitable  discretion  doctrine  would  militate  strongly 
against  allowing  congressional  standing.  This  is  not  like  the  Pocket  Veto  cases 
where  the  Executive  has  allegedly  “nullified”  a  Member’s  vote;  here  it  is  Congress 
itself  that  is  taking  the  challenged  action.  If  the  doctrine  of  “equitable  discretion” 
has  any  force,  it  should  apply  to  limit Judicial  actions  by  individu^  Members  who 
wish  to  challenge  enforcement  of  the  Congress’  own  budgetary  decisions,  since  the 
real  grievance  of  the  congressional  plaintiffs  in  such  a  case  would  be  the  failure  to 
persuade  their  fellow  legislators  of  the  correctness  of  their  point  of  view.  See  Moore 
V.  United  States  House  of  Representatives,  733  F.2d  946,  956  (D.C.  Cir.  1984),  cert, 
denied,  469  U.S.  1106  (1985);  Riegle  v.  Federal  Open  Market  Comm.,  656  F.2d  873, 
881  (D.C.  Cir.),  cert,  denied,  454  U.S.  1082  (1981). 

It  is  obvious  from  this  discussion  that  I  view  Article  Ill’s  standing  requirement 
as  a  principal  safeguard  against  undue  judicial  activism  in  this  area.  But  I  would 
be  the  last  to  say  that  the  standing  doctrine  is  an  ironclad  shield  against  judicial 
activism.  The  doctrine  is  malleable  and  it  has  been  manipulated  by  the  courts  in 
the  past.  There  is  a  clear  trend,  however,  toward  narrowing  the  parameters  of  con¬ 
stitutional  standing.  See  Lujan  v.  Defenders  of  Wildlife,  supra;  valley  Forge  Chris¬ 
tian  College,  supra.  Furthermore,  we  can  anticipate  that  the  congressional  budg¬ 
etary  process  is  not  likely  to  be  a  field  where  the  courte  would  be  eager  to  stret^ 
the  doctrine.  The  federal  budget  and  the  public  debt  limits  do  not  typically  implicate 
sensitive  individual  rights,  and  thus  there  may  be  less  temptation  for  courts  to 
apply  the  standing  requirements  more  loosely.  In  addition,  courts  are  not  expert  at 
fatnoming  the  ins  and  outs  of  budgetary  arcana,  and  there  is  no  reason  to  think 
they  would  be  so  inclined  to  enter  that  thicket  as  to  manipulate  standing  principles 
to  do  so.  Nevertheless,  the  possibility  remains.  One  way  to  minimize  the  risk  of  such 
judicial  activism  is  for  Congress  to  take  care  in  the  wording  of  any  particular  stat- 
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utes  that  are  enacted  in  implementing  the  Amendment  so  as  not  to  give  rise  to 
colorable  claims  of  standing  or  private  nghts  of  action. 

Before  moving  on,  I  should  also  point  out  for  the  Ck)mmittee  one  area  that  I  be¬ 
lieve  does  hold  some  potential  for  mischief  and  that  Congress  mav  wish  to  address. 
That  is  the  area  of  state  court  review.  The  constraints  of  Article  III  do  not,  of 
course,  apply  to  state  courts,  which  are  courts  of  general  jurisdiction.  State  courts 
are  not  bound  by  the  “case  or  controversy”  requirement  or  the  other  justiciability 
principles,  even  when  deciding  issues  of  federal  law,  including  the  interpretation  of 
the  Federal  Constitution.  Asarco,  Inc.,  490  U.S.  at  617.  Accordingly,  it  is  possible 
that  a  state  court  could  entertain  a  challenge  to  a  federal  statute  under  the  Bal¬ 
anced  Budget  Amendment  despite  the  fact  that  the  plaintiffs  would  not  satisfy  the 
requirements  for  standing  in  federal  court.  Absent  an  applicable  provision  in  federal 
law  for  exclusive  iurisdiction  in  the  federal  courts,  the  state  court  in  such  a  cir- 
ciunstance  would  nave  the  authoritv  to  render  a  binding  legal  judgment.  Ibid.  The 
only  avenue  for  federal  review  would  be  by  certiorari  to  the  Supreme  Court,  which 
has  held  that  it  may  exercise  its  discretionary  jurisdiction  in  such  cases  “if  the  judg¬ 
ment  of  the  state  court  causes  direct,  specific,  and  concrete  injury  to  the  parties  who 
petition  for  *  ♦  *  review,  where  the  requisites  of  a  case  or  controversy  are  also  met.” 
Id.  at  623-24. 

To  avoid  the  possibility^  that  a  federal  statute  or  the  federal  budgetary  process  it¬ 
self  might  be  entangled  in  such  a  state  court  challenge,  I  would  suggest  that  Con- 

Sess  include  a  pro^nsion  for  exclusive  federal  jurisdiction  in  any  implementing  legis- 
bion  enacted  pursuant  to  section  6  of  the  Amendment.  Such  a  provision  shoulabe 
carefully  worded  so  as  not  to  create  inadvertently  any  implied  right  of  judicial  re¬ 
view  in  federal  court  and  so  as  not  to  affect  any  of  the  otherwise  applicable  limita¬ 
tions  on  justiciability  discussed  in  this  statement.  ^ 

II.  JUDICIAL  DEFERENCE 

Let  me  now  turn  to  the  second  factor  that  will  constrain  judicial  overreaching.  In 
those  cases  where  standing  is  established  and  the  court  proceeds  to  review  the  mer¬ 
its  of  a  claim  under  the  Balanced  Budget  Amendment,  there  is  no  reason  to  believe 
that  the  court  would  readily  second-guess  decisions  made  by  the  politicsd  branches. 
On  the  contrary,  following  long-established  doctrine,  as  well  as  the  Amendment’s 
own  explicit  dictates,  a  reviewing  court  is  likely  to  accord  the  utmost  deference  to 
the  choices  made  by  Congress  in  carrying  out  its  responsibilities  under  the  Amend¬ 
ment. 

This  judicial  deference  would  be  strongest  in  cases  challenging  the  implementing 
mechanisms  adopted  by  Congress.  The  Balanced  Budget  Amendment,  in  essence, 
mandates  certain  results  (balanced  budgets  and  capped  debt)  and  leaves  it  to  Con¬ 
gress  to  put  in  place  mechanisms  to  achieve  those  results.  It  is  well-established  that 
where  the  Constitution  requires  a  certain  “end,”  Congress  will  be  given  the  widest 
latitude  in  selecting  "means”  to  achieve  that  end.  Thus,  for  example,  the  courts  have 
accorded  broad  deference  to  Congress  in  its  selection  of  appropriate  enforcement 
mechanisms  under  section  5  of  the  Fourteenth  Amendment.  See  Katzenhach  v.  Mor¬ 
gan,  384  U.S.  641  (1966).  And  in  the  context  of  the  apportionment  process,  where 
the  Constitution  mandates  in  fairly  precise  terms  that  Representatives  shall  be  ap¬ 
portioned  among  the  several  States  “according  to  their  respective  Numbers”  (Art.  I, 
Sec.  2,  Cl.  3),  tne  Supreme  Court  has  deferred  to  Congress’  choice  of  the  method 
for  apportionment,  even  though  a  State  adversely  affected  could  demonstrate  that 
another  me^od  might  yield  a  more  accurate  result.  See  U.S.  Dep't  of  Commerce  v. 
Montana.  112  S.  Ct.  1415,  1429  (1992). 

The  need  for  deference  would  be  even  more  compelling  in  cases  under  the  Bal¬ 
anced  Budget  Amendment,  since  the  language  of  the  Amendment  explicitly  confers 
on  Congress,  in  mandatory  terms,  the  responsibility  for  implementing  the  Amend¬ 
ment  and  specifically  allows  Confess  in  so  doing  to  “rely  on  estimates  of  outlays 
and  receipts”  (emphasis  added).  Unless  the  implementing  and  enforcement  provi¬ 
sions  adopted  by  Congress  are  plainly  incompatible  with  the  Amendment,  it  is  un¬ 
likely  a  court  would  substitute  its  judgment  for  choices  made  by  Congress. 

Even  in  challenges  to  specific  budgetary  actions — for  example,  a  claim  that  a  par¬ 
ticular  spending  measure  threatens  to  unoalance  the  budget-— the  courts  would  tend 
to  defer  to  ^e  judgments  of  the  political  branches,  except  where  a  constitutional  vio¬ 
lation  is  clear.  Not  only  do  courts  start  with  the  general  presumption  that  Congress 
has  acted  constitutionmly,  see  Pension  Benefit  Guaranty  Corp.  v.  R.A.  Gray  &  Co., 
467  U.S.  717,  729  (1984),  but  that  general  rule  of  deference  is  substantially  rein¬ 
forced  by  the  Amendment’s  explicit  assignment  of  implementation  responsibility  to 
Congress  in  section  6,  including  the  express  recognition  that  Congress  may  rely  on 
estimates — a  process  that  inherently  involves  discretionary  and  expert  judgments. 
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It  is  preciTOl^  when  renewing  these  kinds  of  technical  fiscal  issues — ^matters 
uniquely  within  the  province  and  expertise  of  the  political  branches — where  the 
courts  are  most  inclined  to  defer  to  the  sound  judgment  of  the  Congress  and  the 
Executive. 

In  sum,  then,  even  where  the  courts  reach  the  merits  of  a  claim  under  the  Bal¬ 
anced  Budget  Amendment,  we  are  far  more  likely  to  see  deference  to  Congress  than 
heavy-handed  second-guessing  by  the  courts.  This  is  not  to  say  that  courts  will  ig¬ 
nore  clear  instances  of  abuse;  however,  it  is  precisely  in  such  cases — in  which  the 
violations  are  not  arguable  but  palpable — where  judicial  intervention  is  most  appro¬ 
priate. 

III.  LIMITATIONS  ON  JUDICIAL  REMEDIES 

For  the  reasons  outlined  above,  I  am  confident  the  courts  will  entertain  very  few 
suits  challenging  congressional  actions  under  the  Balanced  Budget  Amendment,  and 
that,  when  and  if  they  do,  the  courts  will  be  inclined  to  defer  to  the  judgments  of 
Congress  and  the  Executive  in  the  budget  area.  Assuming,  however,  that  a  court 
might  entertain  such  a  suit  and  might  declare  a  particular  budgetary  action  uncon¬ 
stitutional  as  a  violation  of  the  Amendment,  there  are  still  further  judicial  con¬ 
straints  making  it  unlikely  a  court  will  order  intrusive  remedies  in  such  a  case.  As 
I  s^  it,  these  constrmnts  fall  into  two  categories:  prudential  considerations  that  will 
limit  a  court’s  exercise  of  its  remedial  powers  and  limitations  created  by  section  6 
of  the  Amendment  itself. 

First,  courts  are  appropriately  wajy  of  becoming  too  deeply  involved  in  super¬ 
intending  decisions  and  processes  that  are  essentidly  legislative  in  character,  and 
for  that  reason,  any  court — most  certainly  the  Supreme  Court— will  hesitate  to  im¬ 
pose  remedies  that  could  embroil  it  in  the  supervision  of  the  budgetary  process.  In¬ 
deed,  in  the  context  of  the  Balanced  Budget  Amendment,  the  choice  of  any  specific 
rem^y — ^for  example,  an  order  specifying  a  particular  adjustment  of  expenditures 
to  bring  the  federm  budget  back  into  compliance  with  the  Amendment — would  in¬ 
variably  require  the  court  to  displace  Congress  by  making  a  policy  decision  that  is 
inherently  legislative  and  therefore  inappropriate  for  the  courts.  I  believe  it  far  more 
likely  that  a  court  faced  with  a  violation  of  the  Amendment  would  take  the  less  in¬ 
trusive  route  of  simply  declaring  the  particular  action  at  issue  unconstitutional  and 
leaving  it  to  Congress  to  choose  the  appropriate  remedy. 

There  are  plenty  of  cases  in  which  the  Supreme  Court  has  followed  this  route. 
For  example,  in  Buckley  v.  Valeo,  424  U.S.  1  (1976),  the  Court  declared  the  composi¬ 
tion  of  the  Federal  Election  Commission  Unconstitutional  as  a  violation  of  the  Ap¬ 
pointments  Clause,  but  st^ed  the  Court’s  judgment  to  “afford  Congress  an  oppor¬ 
tunity  to  reconstitute  the  Commission  by  law  or  to  adopt  other  valid  enforcement 
mechanisms’’  that  would  remedy  the  violation.  Id.  at  143.  And  recently,  in  Harper 
V.  Virginia  Dept,  of  Taxation,  113  S.  Ct.  2510  (1993),  where  the  Court  retroactively 
invalidated  a  discriminatory  tax  that  had  been  levied  by  Virginia,  the  Court  refused 
to  order  refund  of  the  amounts  improperly  collected  and  held  instead  that  the  fash¬ 
ioning  of  an  appropriate  remedy  was  properly  left  to  state  authorities.  See  id.  at 
2519-20. 

Even  in  cases  where  there  has  been  a  proven  violation  of  the  Fourteenth  Amend¬ 
ment,  the  Court  has  required  the  same  respect  for  a  legislature’s  ability  to  devise 
remedies  involving  the  exercise  of  the  legislature’s  taxing  authority.  In  Missouri  v. 
Jenkins,  495  U.S.  33  (1990),  the  Court  confirmed  that  “the  imposition  of  a  tax  in¬ 
crease  by  a  federal  court,’’  even  as  a  remedy  for  racial  segregatmn  by  a  state  school 
district,  must  be  “an  extraordinary  evert.”  Id.  at  61.  “In  assuming  for  itself  the  fun¬ 
damental  and  delicate  power  of  taxation,"  the  Court  held,  “the  District  Court  not 
only  intruded  on  local  authority  but  circumvented  it  altogether.  Before  taking  such 
drastic  step  the  District  Court  was  obliged  to  assure  itself  that  no  permissible  alter¬ 
native  would  have  accomplished  the  required  task.”  Ibid.  According  to  the  Court, 
“the  very  complexity  of  the  problems  of  financing  and  managing  a  *  *  *  public  school 
system  suggests  that  *  *  *  the  legislature’s  efforts  to  tackle  the  problems  should  be 
entitled  to  respect”  and  that  “locm  officials  should  at  least  have  the  opportunity  to 
devise  their  own  solutions  to  these  problems.”  Id.  at  52  (internal  quotation  marks 
removed).  The  Court  in  Jenkins  upheld  the  district  court’s  power  to  order  a  local 
school  district  to  levy  its  own  taxes  because  such  a  levy  was  the  only  means  by 
which  the  school  district  could  raise  funds  adequate  to  comply  with  the  court’s  de¬ 
segregation  order.  See  id.  at  55-58.  That  could  never  be  the  case  with  any  potential 
violation  of  the  Balanced  Budget  Amendment,  which  imposes  a  cap  on  spending  and 
the  public  debt,  rather  than  an  obligation  to  raise  revenues.  There  will  always  be 
a  myriad  of  policy  choices  available  to  Congress  for  avoiding  infringement  of  the 
budget  cap. 
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Jenkins  is  also  readily  distinguishable  irom  the  context  of  the  Balanced  Budget 
Amendment  on  the  ground  that  Jenkins  did  not  involve  "an  instance  of  one  branch 
of  the  Federal  Government  invading  the  province  of  another,"  but  instead  involved 
a  court  order  "that  brinn  the  weight  of  iederal  autliority  upon  a  lo^  government 
and  a  State.”  Id.  at  67  (Kennedy,  J.,  concurring  in  part  and  concurring  in  the  judg¬ 
ment).  The  distinction  is  critical  because  under  Article  1,  Section  1,  "[^11  legislative 
Powers”  granted  under  the  Federal  Constitution  are  vested  in  Congress,  and  the 
enumeration  of  legislative  powers  begins  by  providing  that  "[t]he  Congress  shall 
have  Power  To  lay  and  collect  Taxes’^CArt.  I,  Sec.  8,  Cl.  1).  Based  on  these  provi¬ 
sions,  the  Court  has  stated  that  "[tlaxation  is  a  legislative  function,  and  Confess 
*  is  the  sole  organ  for  lowing  taxes.”  National  Cable  Television  Ass’n  v.  United 
States,  416  U.S.  336,  340  (1974).  See  Missouri  v.  Jenkins,  495  U.S.  at  67  (Kennedy, 
J.). 

A  second  source  of  limitations  on  the  courts’  exercise  of  their  remedial  powers  is 
found  in  the  Amendment  itself.  Under  section  6,  which  provides  that  "[t]he  Congress 
shall  enforce  and  implement  this  article  by  appropriate  legislation,”  Congress  will 
have  the  authority  to  adopt  remedies  for  any  puiported  violation  of  the  Amendment. 
Congress,  for  example,  could  provide  for  correcting  a  threatened  budget  imbalance 
or  overspending  through  sequestration,  rescission  or  other  devices.  In  addition,  sec¬ 
tion  6  logically  gives  Congress  the  power  to  limit  the  types  of  remedies  that  might 
be  ordered  by  a  court.  This  power  is  consistent  with  Article  Ill's,  delegation  of  au¬ 
thority  to  Congress  to  define  and  limit  the  jurisdiction  of  the  federal  courts,  and 
would  allow  Congress,  for  example,  to  deny  courts  the  ability  to  order  i^'unctive  re¬ 
lief  for  violations  of  the  Amendment.  Congress  has  adopted  such  limitations  in  other 
contexts.  See,  e.g.,  Norris-LaGuardia  Act,  29  U.S.C.  §§101-116  (prohibiting  courts 
from  entering  injunctions  in  labor  disputes);  Federal  Anti-lrjunction  Act,  28  U.S.C. 
^2283  (prohibiting  federal  courts  from  enjoining  state  court  proceedings);  Tax  In- 
lunction  Act,  26  U.S.C.  §  7421(a)  (prohibiting  suits  to  restrain  the  assessment  or  col¬ 
lection  of  taxes). 

These  powers  given  to  Congress  will  compound  the  courts’  self-imposed  prudential 
concerns,  with  the  result  that  the  courts  will  be  even  more  hesitant  to  order  intru¬ 
sive  remedies  for  ostensible  violations  of  the  Amendment.  Courts  regularly  defer  to 
remedies  that  have  been  crafted  by  Congress.  This  deference  is  shown  even  in  cases 
involving  the  vindication  of  individual  nghts.  The  Supreme  Court,  for  example,  has 
held  that  Congress  may  adopt  procedures  limiting  the  remedies  available  in  so- 
called  Bivens  actions,  which  are  actions  brought  against  federal  officials  for  the  vio¬ 
lation  of  an  individual’s  constitutional  rights.  See  Bush  v.  Lucas,  462  U.S.  367,  388- 
90  (1983).  Similarly,  in  devising  a  judge-made  remedy  for  violations  of  the  Fifth 
Amendment  privilege  against  self-incrimination  in  Miranda  v.  Arizona,  384  U.S. 
436  (1966),  the  Court  recognized  that  “Congress  and  the  States  are  free  to  develop 
their  own  safeguards”  to  redress  violations  of  the  privilege  and  that  such  alternative 
remedies  would  be  respected  by  the  coiu^.  See  id.  at  490.  Moreover,  even  if  Con¬ 
gress  does  not  exercise  the  authority  granted  to  it  under  section  6,  the  courts  will 
undoubtedly  be  aware  of  Congress’  ability  to  limit  the  relief  that  courts  may  grant, 
and  this  awareness  in  and  oi  itself  will  likely  check  any  tendency  on  the  part  of 
the  courts  to  develop  their  own  creative  remedies  for  violations  of  the  balanced 
budget  requirement. 

IV.  THE  AMENDMENT’S  EFFICACY 

Some  have  suggested  that  the  federal  courts’  limited  role  in  enforcing  the  Bal¬ 
anced  Budget  Amendment  makes  the  Amendment  a  “paper  tiger.”  Their  premise  is 
that,  unless  the  courts  are  there  to  coerce  compliance  at  every  turn,  the  political 
branches  will  flout  their  constitutional  responsibilities.  These  critics  do  not  argue 
for  a  greater  role  for  the  courts  so  much  as  they  dismiss  the  Amendment  as  a  feck¬ 
less  exercise.  In  my  view,  this  critique  is  mistaken;  it  is  based  on  a  distorted  view 
of  the  Constitution  and  imores  the  practical  experience  of  over  two  centuries. 

first,  of  course,  the  point  is  not  that  the  courts  will  never  be  there;  it  is  that  we 
need  not  fear-an  avalanche  of  litigation,  with  the  courts  regularly  reviewing  fiscal 
decisions  and  effectively  usurping  the  proper  functions  of  the  political  branches. 
Where  the  judicial  power  can  properly  be  Invoked,  it  will  most  likely  be  reserved 
to  address  serious  and  clearcut  violations. 

More  importantly.  Members  of  Congress  and  Presidents  seek  to  conform  their  ac¬ 
tions  to  constitutional  norms,  not  because  of  external  threats  of  judicial  coercion,  but 
primarily  because  of  their  own  fidelity  to  constitutional  principles.  After  all,  it  is  not 
only  judges  who  must  take  an  oath  of  allegiance  to  the  Constitution.  Just  as  the 
vast  majority  of  citizens  obey  the  law  because  they  want  to — not  because  they  fear 
the  police — so  too  those  who  serve  in  the  political  branches  feel  constrained  by  con¬ 
stitutional  requirements  and  strive  to  obey  them,  whether  backed  by  judicial  sane- 
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tion  or  not.  Congress,  for  example,  has  dutifully  provided  for  a  census  every  ten 
years  since  the  1790’8,  as  required  by  the  Constitution,  without  court  order.  Even 
m  an  area  as  unreviewable  and  murky  as  the  War  Powers,  the  political  branches 
strive  to  comply  with  constitutional  norms.  And  the  Senate  has  always  administered 
responsibly  its  sole  power  to  try  cases  of  impeachment,  without  allomng  such  trials 
to  degenerate  into  l^ngaroo  courts,  even  though  the  exercise  of  that  power  is  not 
subject  to  the  check  of  judicial  review.  See  Nixon  v.  United  States,  113  8.  Ct.  732 
(1993).  As  Judge  Williams  put  it  in  the  Nixon  case: 

If  the  Senate  should  ever  be  ready  to  abdicate  its  responsibilities  to 
schoolchildren,-or,  moved  by  Caligula’s  appointment  of  his  horse  as  senator, 
to  an  elephant  from  the  National  2k>o,  the  rraublic  will  have  sunk  to  depths 
from  which  no  court  could  rescue  it.  And  if  the  senators  try  to  ignore  the 
clear  rrauirement  of  a  two-thirds  vote  for  conviction,  they  will  have  to  con¬ 
tend  with  public  outrage  that  will  ultimately  impose  its  sanction  at  the  bal¬ 
lot  box.  Absent  judicicu  review,  ^e  Senate  takes  sole  responsibility  for  its 
impeachment  procedures  as  a  fill-fledged  constitutional  actor,  just  as  the 
framers  intended. 

Niocon  V.  United  States,  938  F.2d  239,  246  (D.C.  Cir.  1991)  (footnote  omitted),  affd, 
113  S.  Ct.  732  (1993). 


For  over  200  years,"  day  after  day,  the  business  of  government  has  gone  forward 
in  prescribed  channels,  with  judicial  enforcement  the  exception,  not  the  rule.  The 
Balanced  Budget  Amendment  will  be  effective  without  judges  hovering  at  Congress’ 
elbow;  the  Congress  will  carry  it  out  and  it  will  achieve  its  intended  results. 

Finally,  we  can  rest  assured  that  the  Amendment  will  be  policed  through  the  most 
effective  enforcement  mechanism  of  all — the  watchfulness  and  wrath  of  the  Amer¬ 
ican  people.  After  all,  the  requirements  of  the  Balanced  Budget  Amendment  are  not 
like  those  of  the  Appointments  Clause  or  the  Emoluments  Clause,  which  could  be 
violated  with  virtually  no  political  fallout.  Rather,  they  touch  upon  one  of  the  core 
political  concerns  of  the  people.  Does  anyone  seriously  maintain  that  Congress  could 
thumb  its  nose  at  a  constitutional  balanced  budget  requirement  with  impunity?  Or 
play  fast-and-Ioose  with  it  and  escape  political  retribution?  It  is  precisely  in  areas 
like  this,  where  the  political  check  is  so  potent,  that  we  can  safely  trust  in  its  efll- 
cacy. 

Thank  you,  Mr.  Chairman. 


The  Chairman.  Well,  thank  you,  General.  I  think  you  are  very 
cogent  on  all  of  these  considerations.  I  just  want  to  thank  you  first 
for  submitting  a  well-reasoned  and  scholarly  set  of  written  remarks  ' 
and  testimony.  I  guess  that  reflects  your  days  as  the  head  of  the 
Office  of  Leg^  Counsel,  as  well  as  when  you  were  Attorney  Gen¬ 
eral  of  the  United  States.  And  I  say  it  is  well-reasoned  because  1 
agree  with  virtually  everything  you  wrote,  but  a  few  questions. 

You  have  covered  the  Flast  v.  Cohen  matter? 

Mr.  Barr.  Yes. 

The  Chairman.  And  I  also  think  you  are  right  on  when  you  sug¬ 
gest  that  courts  will  not  enmesh  themselves  in  the  intricacies  of 
budgetary  issues.  Now,  do  you  believe  there  are  any  separation  of 
powers  problems  if  courts  interfere  with  the  budgetary  process? 

Mr.  Barr.  There  would  be  serious  suppression  of  powers  prob¬ 
lems  that  the  courts  will  recognize.  If  the  plaintiff  coming  in,  if 
their  claim  is  that  the  whole  budget  is  out  of  whack,  then  that  is 
the  kind  of  generalized  grievance  that  the  courts  have  traditionally 
said  they  do  not  adjudicate.  There  is  not  a  specific  concrete  injury 
to  that  individual. 

Moreover,  what  is  the  remedy,  because  the  balancing  of  the 
budget  involves  a  number  of  options?  You  could  raise  taxes,  you 
could  authorize  debt  or  you  could  cut  spending.  You  do  not  have 
to  cut  any\specific  bill.  You  could  cut  any  bill.  Those  are  decisions 
that  obviously  the  court  recognizes  are  legislative  decisions. 


131 


If  the  claim  is  that  a  specific  measure  is  the  measure  that  hurts 
me  and  is  part  of  a  budget  that  is  out  of  whack,  then  again  how 
does  the  court  determine  that  that  is  the  measure  that  caused  the 
budget  to  go  out  of  whack,  but,  more  importantly,  what  is  the  rem¬ 
edy?  I  have  no  basis  as  a  judge  to  say,  OK,  that  transportation  bill, 
I  will  X  that  out,  because  that  is  the  one  that  is  going  to  put  the 
road  through  your  property,  because  Congress  could  s_ay,  well,  if  we 
have  to  cut,  we  will  cut  this  bill,  not  that  bill. 

So  I  think  the  heart  of  this  courts  will  recognize,  and  this  is  not 
doctrine  that  is  on  unsteady  sand.  The  courts  traditionally  through¬ 
out  200  years  have  reco^ized  and  stayed  their  hand  about  becom¬ 
ing  involved  in  these  kinds  of  legislative  judgments.  And  while  I 
am  suspicious  and  concerned  and  paranoid  about  the  possibilities 
of  judicial  activism  in  many  contexts,  I  think  they  are  overblown 
in  this  one. 

The  Chairman.  I  agree  with  you.  Some  Senators  have  men¬ 
tioned,  and  some  have  mentioned  here,  and  some  of  the  witnesses 
have  expressed  fear  that  the  Supreme  Court’s  decision  in  Missouri 
V.  Jenkins  gives  the  courts  a  license  to  order  Congress  to  raise 
taxes.  I  do  not  think  that  case  is  even  applicable  on  the  Federal 
level.  Could  you  just  expand  on  your  position  on  that  matter? 

Mr.  Barr.  I  think  actually  the  case  supports  what  I  am  saying. 
There,  there  was  a  constitutional  requirement  for  the  Government 
entity  to  spend  money,  just  like  the  Constitution  says  Congress  has 
to  support  the  President  of  the  United  States,  cannot  cut  his  sal¬ 
ary,  must  provide  the  salary  of  the  President. 

The  only  way  the  district  court  found  and  the  Supreme  Court  ac¬ 
cepted  that  entity — this  was  a  school  board — the  only  way  they 
could  get  money  was  tax.  They  could  not  borrow  or  anything  else. 
So  what  the  court  did  was  first  struck  down  the  district  court’s  di¬ 
rect  order  of  the  tax,  because  it  said  that  the  courts  do  not  have 
the  power  to  do  that.  But  it  acknowledged  that  if  there  is  any  pol¬ 
icy  choice  that  is  to  be  made  in  terms  of  how  to  meet  your  constitu¬ 
tional  obligation,  then  the  political  body  has  to  be  allowed  to  make 
that  choice. 

In  Missouri,  the  court  said  there  was  no  alternative.  The  only 
was  that  entity  had  to  get  the  revenue  was  tax.  The  second  point 
was,  as  you  pointed  out,  Mr.  Chairman,  that  was  a  14th  amend¬ 
ment  case  where  you  are  dealing  with  the  relationship  between  the 
Federal  Government  and  the  State,  and  the  court  has  in  other 
cases  made  clear  that  it  will  not  intrude  into  the  taxing  authority, 
which  is  reserved  solely  to  Congress  in  the  Constitution,  the  Fed¬ 
eral  Constitution. 

The  Chairman.  My  time  is  up. 

Senator  Biden? 

Senator  Biden.  I  have  two  questions.  David,  welcome  back. 

Mr.  Strauss.  Thank  you.  Senator. 

Senator  Biden.  You  have  been  here  in  the  past  sitting  on  this 
side  advising  us. 

Do  you  disagree  with  what  General  Barr  said? 

Mr.  Strauss.  I  think  it  is  a  very  rosy  scenario.  As  I  said,  it  could 
be  true.  It  could  be  true  that  the  judges  from  now  until  whenever 
show  the  good  sense  and  restraint  to  interpret  the  doctrines  in  a 
narrow  way  and  stay  out  of  the  picture.  That  could  happen.  But 
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the  opposite  could  happen,  too,  and  you  could  have  judges  at  some 
point  in  the  future,  20  years,  30  years,  50  years  in  the  future  tak¬ 
ing  advantage  of  the  doctrines  that  do  exist. 

Flast  V.  Cohen  is  on  the  books.  There  are  expansive  standing  de¬ 
cisions  on  the  books.  There  are  decisions  suggesting  that  Congress’ 
power  to  cut  back  on  remedies  for  constitutional  violations  is  a  lim¬ 
ited  one  and  Congress  cannot  cut  too  far.  Judges  could  take  advan¬ 
tage  of  those  doctrines  and  be  quite  aggressive  in  seeking  to  en¬ 
force  this  amendment. 

What  would  give  them  the  authority,  I  agree  with  General  Barr, 
that  Missouri  v.  Jenkins  would  give  them  the  authorities  of  this 
amendment.  They  would  say,  look,  this  amendment  was  added  to 
the  Constitution  to  give  us  the  taxpayers  and  the  citizens  certain 
rights  against  the  Government  the  right  to  insist  on  a  balanced 
budget,  it  was  not  meant  to  be  a  form  of  words,  it  was  meant  to 
be  like  the  rest  of  the  Constitution,  something  we  could  enforce  in 
court.  And  1  can  see  judges  accepting  that  argument. 

If  the  Congress  does  not  want  that  argument  to  be  accepted,  then 
the  thing  to  do  I  think  is  to  make  it  clear  and  then  face  the  ques¬ 
tion  of  having  an  amendment  that,  unlike  I  think  every  other 
amendment  that  has  been  added  to  the  Constitution,  is  not  judi¬ 
cially  enforceable.  There  are  provisions  in  the  Constitution  that  the 
courts  will  enforce,  but  I  do  not  know  of  any  occasion  in  which  we 
have  gone  through  the  amendment  process  deliberately  to  add  a 
provision  to  the  Constitution  that  is  not  enforceable.  If  that  is  what 
is  to  be  done,  then  I  think  it  should  be  done  explicitly,  and  not  to 
leave  this  loaded  weapon  in  the  Constitution  that  some  judge 
might  come  along  some  day  and  pick  up. 

Senator  Biden.  General,  what  is  the  probleni  with  adding  lan¬ 
guage  limiting  the  court’s  power?  You  say  it  is  not  much  of  a  con¬ 
cern,  because  of  standing  the  courts  moving  in  to  enforce  as  a  prac¬ 
tical  matter  is  not  much  of  a  concern.  You  argue  that  history  over 
the  past  couple  of  hundred  years  tells  us  they  are  uninclined  to 
interfere,  when  it  is  so  clearly  a  prerogative  of  the  elected  body. 
But  is  there  a  down  side  in  putting  it  in,  other  than  the  political 
down  side  that  may  impede  its  passing?  But,  as  a  former  Attorney 
General  sitting  and  looking  at  this,  do  you  have  any  problem  with 
an  amendment  enshrined  in  the  Constitution  that  prohibits  the 
courts  from  exercising  this  feared  authority? 

Mr.  Barr.  If  I  were  a  Senator,  I  would  put  it  in  the  amendment. 
But  if  I  felt  that  would  mean  the  amendment  would  not  pass  be¬ 
cause  it  would  generate  these  arguments,  oh,  gee,  this  is  sort  of 
like  Eastern  Europe,  then  I  would  without  hesitation  support  the 
amendment  as  written,  because  I  think  it  is  strong,  it  will  be  effec¬ 
tive,  I  think  there  are  minimal  risks,  and  I  think  under  section  6 
Congress  has  the  power  to  deal  with  those  down  the  road. 

FinaJly,  one  point:  What  are  we  really  talking  about?  Are  we  say¬ 
ing,  although  we  all  intend  courts  not  to  get  into  this  and  we  think 
it  will  be  bad  for  courts  to  get  into  this  and  this  is  not  what  we 
want,  that  we  are  so  afraid  of  lawless  courts  and  judicial  activism, 
that  we  are  not,  as  a  democratic  people,  going  to  make  a  fun¬ 
damental  policy  choice  that  we  think  is  right,  because  we  are  in¬ 
timidated  about  what  lawless  courts  might  do  down  the  road?  That 
is  the  ultimate  surrender. 
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Senator  Biden.  I  think,  at  least  speaking  for  myself,  what  is  at 
stake  for  me  here  is,  with  all  its  imperfections  and  all  of  the  bumps 
and  potholes  that  have  been  in  the  road  for  200-some  years,  208 
years  or  whatever  it  is,  my  concern  relates  to  upsetting  a  very,  very 
useful  doctrine  that  is  not  anywhere  specifically  enshrined  in  the 
Constitution  called  separation  of  powers.  One  or  those  powers  that 
has  been  viewed  to  be  the  sole  prerogative  of  the  elected  officials 
has  been  this  power  to  tax  and  spend.  So  that  is  a  very  broad  fun¬ 
damental  principle  that  is  eq^uallv  as  important  as  the  policy  pre¬ 
scription  tnat  is  enshrined  in  this  constitutional  amendment  to 
deal  with  a  very  important  and  debilitating  aspect  of  our  national 
existence,  which  is  the  continuing  escalating  deficit. 

That  is  the  reason  why  I  am  inclined  to  err  on  the  side  of  cau¬ 
tion.  By  the  way,  I  truly  was  not  trying  to  put  you  in  a  spot,  when 
you  say  were  you  a  Senator,  that  you  would  put  it  in,  by  pointing 
out  that  that  is  evidence  of  the  fact  that  it  is  flawed  if  it  is  not  in. 
I  was  just  genuinely  concerned  about  how  you  would  view  it  from 
a  constitutional  perspective,  either  having  that  language,  or  some 
language  to  that  effect,  or  not  having  the  language. 

I  do  not  have  any  more  questions. 

The  Chairman.  Thank  you. 

Senator  Simon? 

Senator  Simon.  Yee. 

Senator  Biden.  Excuse  me.  Would  the  Senator  yield  for  a  mo¬ 
ment? 

Senator  Simon.  Yes. 

Senator  Biden.  Professor  Sunstein,  a  colleague  of  Professor 
Strauss  at  the  University  of  Chicago  Law  School,  could  not  be  here 
today  and  asked  that  the  statement  that  he  would  have  made  be 
placed  in  the  record.  I  ask  unanimous  consent  that  it  be  placed  in 
the  record  at  this  point,  so  that  there  is  some  coherence  to  the  tes¬ 
timony. 

The  Chairman.  Without  objection, 

[The  prepared  statement  of  Mr.  Sunstein  follows:] 

University  of  Chicago  Law  School, 

Chicago,  IL,  January  4,  1995. 

Senator  Joseph  Biden, 

Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC, 

Dear  Senator  Biden:  1  am  sorry  that  I  will  be  unable  to  appear  at  the  hearings 
on  the  proposed  Balanced  Bu^et  Amendment,  and  I  offer  this  brief  letter  by  way 
of  summary  of  some  reactions  from  the  constitutional  point  of  view.  I  suggest  a  sim- 

[)le  change  in  the  proposed  Amendment,  designed  largely  to  make  clear  that  courts 
ack  auUiority  to  enforce  it. 

It  is  unnecessary  to  say  that  the  various  issues  raised  by  the  proposed  Amend¬ 
ment  are.quite  complex — perhaps  more  complex,  from  the  legal  point  of  view,  than 
is  generally  appreciated.  My  concern  here  is  not  economic  policy  but  constitutional 
law,  and  especially  with  the  role  of  the  courts  under  the  proposed  Amendment.  In 
deciding  constitutional  issues,  courts  of  course  attempt  to  avoid  resolution  of  com- 

{>lex  poli^  issues,  especially  when  those  issues  relate  to  questions  of  economics  and 
inance.  Those  questions  lie  peculiarly  within  the  domain  of  other  branches,  espe¬ 
cially  the  legislature.  Judges  know  uttle  about  accounting  practices  or  public  fi¬ 
nance.  Of  course  the  resolution  of  some  constitutional  issues  requires  courts  to  in¬ 
vestigate  issues  beyond  their  expertise,  but  this  is  an  unfortunate  event,  to  be  avoid¬ 
ed  where  possible. 

The  proposed  Amendment  is  troublesome  from  the  constitutional  point  of  view  in¬ 
sofar  as  it  might  give  (a)  standing  to  citizens  to  litigate  issues  that  do  not  belong 
in  courts  and  Tb)  authority  to  courts  to  decide  whether  Congress  has  complied  with 
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its  mandates.  The  prospect  of  (a)  is  troublesome  to  the  extent  that  well-organized 
interest  groups,  with  their  own  selfish  agendas,  might  be  able  to  seek  to  stop,  delay, 
or  change  lepslative  budgeting  processes.  The  prospect  of  (b)  is  troublesome  insofar 
as  courts — unlikely  to  know  a  ^at  deal  about  the  subject  at  hand,  not  democrat¬ 
ically  elected,  and  perhaps  with  their  own  agendas — ^would  be  authorized  to  oversee 
the  budgeting  process.  Judicial  entanglement  with  fiscal  matters  would  raise  unfore¬ 
seen  and  novel  problems;  it  is  probably  best  avoided. 

Consider,  for  example,  the  tact  that  S.J.  Res.  41  (from  the  103rd  Confess)  con¬ 
tains  terms  "total  outlays”  and  “total  receipts”  for  any  fiscal  year,  people  disagree 
about  how  these  are  best  calculated.  Would  courts  be  permitted  to  oversee  tlie  rel¬ 
evant  calculations?  And  what  would  be  the  remedy  if  courts  find  that  the  amend¬ 
ment  has  been  violated?  Could  courts  ei^'oin  expenditures  in  excess  of  a  balanced 
budget?  If  so,  courts  might  be  placed  in  an  unacceptable  position  of  deciding  which, 
of  many  possible  pronams,  must  be  cut. 

There  are  some  additional  problems.  Would  the  proposed  Amendment  alter  the 
traditional  allocation  of  authority  between  Congress  and  the  President?  Perhaps  the 
President  would  be  understood,  under  the  Amendment,  to  have  the  power  to  im¬ 
pound  funds  if,  in  his  view,  impoundment  is  necessary  to  produce  compliance  with 
the  Amendment.  Currently  the  President  is  understood  to  lack  such  authorit^^, 
largely  because  of  the  judgment  that  the  Constitution  reserves  to  Congress  the  deci¬ 
sion  whether  to  spend  or  not  to  spend.  And  if  the  President  could  impound  funds 
selectively,  he  would  be  authorized  to  choose  those  programs  that  he  likes  best.  This 
would  prmuce  a  novel  and  somewhat  troublesome  change  in  existing  understand¬ 
ings. 

I  do  not  intend  with  these  remarks  to  express  a  view  on  whether  a  constitutional 
amendment  to  require  a  balanced  budget  would  be  desirable.  Any  judgment  on  this 
point  would  call  for  expertise  in  budgetary  and  legislative  matters,  not  in  constitu¬ 
tional  law.  But  I  do  suggest  that  the  separation  of  powers  issues  raised  by  the  pro¬ 
posed  amendment  raise  complex  questions  and  it  appears  that  they  have  not  yet  re¬ 
ceived  adequate  consideration. 

At  a  minimum,  I  suggest,  as  have  others,  that  it  would  probably  make  sense  to 
insert  a  separate  section,  perhaps  a  new  section  7  in  S.J.  Res.  41,  saying  something 
to  this  effect:  "No  court  shall  have  jurisdiction  or  authority  to  enforce  the  provisions 
of  this  amendment,  or  to  decide  any  questions  of  law  or  policy  that  might  arise 
under  this  amendment.”  I  think  that  an  addition  of  this  sort  would  be  very  much 
in  line  with  what  Congress  has  in  mind.  The  1993  Committee  Report  emphasizes 
that  the  amendment  "leaves  political  decisions  to  the  political  system.”  Throughout 
it  says  that  “the  political  process  will  provide  the  ultimate  enforcement  mechanism.” 

I  wink  that  language  of  the  general  sort  I  am  suggesting  would  probably  be  pref¬ 
erable  to  the  alternatives  proposed  last  year  by  Senators  Danforth  and  ^id.  The 
Danforth  alternative  would  allow  courts  to  issue  declaratory  judgments.  This  seems 
unfortunate,  for  even  declaratory  judgments  would  represent  a  large  degree  of  judi¬ 
cial  entanglement  in  budgetary  issues — requiring  courts  to  decide  questions  for 
which  they  lack  competence.  A  declaratory  judgment  is  not  an  iiyunction,  but  it  re¬ 
mains  an  authoritative  judicial  assessment  of  legal  duties,  and  probably  such  as¬ 
sessments  should  not  be  permitted  in  this  context  in  view  of  the  complexity  and  del¬ 
icacy  of  the  technical  issues,  which  are  best  reserved  to  the  democratic  branches  of 
government. 

Moreover,  both  the  Reid  and  the  Danforth  proposals  would  allow  Congress,  if  it 
chooses,  to  grant  enforcement  authority  to  courts.  I  think  that  this  is  probably  a 
mistake,  since  it  might  lead  to  partisan  debates  over  whether  and  how  courts  should 
be  given  oversight  power,  rather  than  helpful  debates  about  how  Congress  might 
best  to  balance  the  budget.  It  seems  best,  from  the  constitutional  point  of  view,  to 
make  a  simple  statement  in  the  Amendment  that  courts  have  no  power  of  enforce¬ 
ment,  and  hence  to  settle  that  issue  in  the  text  itself. 

The  Reid  proposal  has  a  further  problem;  It  leaves  at  least  a  modest  degree  of 
ambiguity  insofar  as  it  does  not  specifically  negate  judicial  authority.  The  Reid  pro¬ 
posal  also  takes  the  constitutionally  unprecedented  and  probably  unfortunate  step 
of  allowing  Congress  to  say  that  oincers  within  Congress  may  order  uniform  cuts. 
This  proposal  should  probably  be  rejected  simply  because  it  is  so  novel,  and  so  in¬ 
consistent  with  the  traditional  allocation  of  authority,  that  it  should  not  be  placed 
in  the  constitution  unless  there  is  no  doubt  that  it  is  a  good  idea.  Usually,  of  course, 
any  delegates  of  Congress  in  the  enforcement  of  federal  law  is  part  of  the  executive 
branch,  and  this  is  part  of  the  whole  idea  of  separation  of  powers.  If  Congress  can 
ask  one  of  its  own  officers  to  order  “uniform  cuts,”  the  mailing  of  law  and  the  en¬ 
forcement  of  the  law  will  be  brought  together,  in  a  way  that  is  inconsistent  with 
the  original  constitutional  plan. 
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Of  course  relevant  (Tomxnittee  Reports  may  sort  out  the  enforcement  issues.  But 
such  reports  are  entitled  at  best  to  minimal  weight  in  the  interpretation  of  constitu¬ 
tional  amendments.  What  I  am  suggesting  is  that  Confess’  clear  desire  is  to  impose 
duties  on  the  President  and  the  Congress,  and  not  to  give  new  powers  to  the  f^ral 
judiciary.  It  would  be  unfortunate  if  an  amendment  designed  to  improve  democratic 
policies  were  to  be  interpreted  to  authorize  judges  to  decide  questions  for  which  they 
are  singularly  ill-suited.  With  a  relatively  simple  change,  this  concern  could  be 
eliminated. 

It  might  also  make  sense  to  include  a  provision  saying  something  to  this  effect: 
"Nothing  in  this  provision  shall  be  interpreted  to  give  the  President  the  authority 
to  impound  funds,  or  otherwise  to  change  the  allocation  of  authority  between  Ihe 
President  and  the  Congress.”  A  provision  of  this  kind  would  make  clear  that  Con¬ 
gress  is  not  intending  to  settle  these  issues  by  inadvertence,  and  that  any  judg¬ 
ments  about  impountment  or  related  issues  (including  the  line-item  veto,  an  issue 
that,  I  know,  is  receiving  separate  treatment)  are  not  being  made  through  ^is 
Amendment. 

The  Reid  and  Simpson  proposals  do  not  explicit  speak  to  issues  involving  the 
allocation  of  authority  between  the  President  and  Congress,  and  it  would  be  usehil 
to  make  clear  that  no  change  along  this  dimension  is  intended.  In  light  of  the  goals 
motivating  the  Amendment,  any  alterations  in  the  authority  of  Congress  and  the 
President  should  probably  be  made  separately. 

I  hope  that  these  comments  are  helpful. 

Sincerely, 


Cass  R.  Sunstein. 


Senator  Simon.  Professor  Strauss,  buttressing  somewhat  General 
Barr’s  statement  is  the  history  of  State  provisions.  I  do  not  know 
if  you  were  here  when  Senator  Brown  mentioned  that  for  56  years 
they  have  had  a  provision  stronger  than  this  proposed  constitu¬ 
tional  amendment  and  they  have  had  no  litigation.  There  has  been 
very  little  litigation  on  these  State  provisions.  Do  you  have  any 
comment  on  that? 

Mr.  Strauss.  There  are  a  couple,  I  think  maybe  three  factors  op¬ 
erating  there.  Of  course.  Senator  Simon,  to  the  extent  I  know  you 
are  right  in  characterizing  the  State  situation,  the  first  is  that 
State  courts  have  different  traditions  of  entertaining  lawsuits,  of 
what  questions  are  considered  for  judicial  resolution,  different  tra¬ 
ditions  from  the  Federal  tradition. 

The  second  is  that  the  States  often  have  an  easier  time  balancing 
their  budgets  than  the  Federal  Government  does,  so  that  there  is 
less  controversy  that  might  give  rise  to  litigation.  And  the  third 
point  is  that  there  is  a  range  of  interpretive  questions  that  might 
arise  in  connection  with  this  amendment  that  has  not  arisen  in  the 
States,  either  because  there  has  been  a  tacit  agreement  to  main¬ 
tain  a  capital  budget  and  everyone  accepted  that  as  the  budget  that 
had  to  be  balanced  or  for  some  other  reason. 

I  guess  my  central  point,  Senator  Simon,  is  that  if  we  want 
courts  not  to  interfere,  we  should  be  clear  that  that  is  what  we 
want,  and  not  take  the  chance  that  they  will  and  be  clear  that  that 
is  the  kind  of  amendment  we  have. 

On  the  other  hand,  if  we  want  a  judicially  enforceable  amend¬ 
ment,  we  should  be  clear  that  that  is  what  we  want,  and  what  we 
should  not  find  ourselves  in  the  position  of  doing  is  getting  caught 
in  between,  where  we  are  not  sure  what  we  want  and  we  leave  the 
door  open  for  an  outcome  that  we  might  all  consider  undesirable. 

Senator  Simon.  So  you  favor  something  like  the  Danforth  amend¬ 
ment? 

Mr.  Strauss.  I  think  if  the  amendment  is  to  be  adopted,  some 
attention  has  to  be  paid  to  that.  I  am  very  uncomfortable  with  the 
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idea  of  having  constitutional  amendments  that  are  not  enforceable. 
I  think  that  would  change  the  nature  of  the  Constitution  and  leave 
us  open  to  argument  or  why  not  have  an  anticrime  amendment, 
why  not  have  an  education  amendment,  similarly  unenforceable.  So 
I  am  very  uncomfortable  with  that. 

Senator  Simon.  I  would  say  here  that,  as  General  Barr  has  point¬ 
ed  out,  that  a  three-fifths  requirement  for  extending  the  debt  limit 
makes  it  very,  very  enforceable.  So  it  is  tough. 

I  would  add,  as  a  former  State  legislator — and  I  see  Lowell 
Weicker  here — I  do  not  know  that  you  are  accurate  that  it  is  easier 
to  balance  a  budget  at  the  State  level  than  it  is  at  the  Federal 
level. 

Let  me  ask  you  this,  because  you  have  hinted  opposition,  but  you 
have  not  said  you  are  opposed  to  the  amendment.  You  are  from  the 
University  of  Chicago,  and  you  are  living  in  a  great  urban  center. 
We  have  seen  interests  grow  and  squeeze  out  our  ability  to  respond 
on  social  programs.  In  fiscal  year  1949,  the  Federal  Government 
spent  9  percent  of  its  budget  on  education.  Today,  we  spend  2  per¬ 
cent.  We  will  spend  this  year  ten  times  as  much  on  interest  as  on 
education.  We  will  spend  almost  twice  as  much  on  interest  as  on 
all  of  our  poverty  programs. 

Knowing  your  fears,  but  also  knowing  that  interest  is  squeezing 
out  what  we  ought  to  be  doing  in  our  society,  and  knowing — some¬ 
one,  I  think  it  was  Paul  Tsongas,  mentioned  our  response  to  polls — 
what  people  want  in  the  polls,  and  we  have  been  following  the 
polls,  are  more  services  and  lower  taxes,  and  we  have  been  giving 
them  both  at  great  jeopardy  to  the  future,  and  we  are  hurting  our¬ 
selves  right  now.  If  you  had  to  vote  on  the  constitutional  amend¬ 
ment,  how  would  you  vote? 

Mr.  Strauss.  Senator  Simon,  you  are  right.  No  one  who  lives 
and  works  as  I  do  on  the  outside  of  Chicago  can  be  insensitive  to 
the  extent  to  which  we  have  social  problems  that  need  more  atten¬ 
tion  than  they  have  been  getting,  in  my  view. 

My  concern  about  this  amendment.  Senator,  is  that  this  might 
be  something  that  will  take  the  place  of  the  real  hard  decisions 
that  need  to  oe  made,  that  people  will  think  that  by  passing  a  con¬ 
stitutional  amendment  in  a  culture  like  ours,  where  constitutional 
amendments  mean  something,  you  have  a  right,  you  can  take  it, 
you  can  get  it  enforced,  that  people  will  think  now  they  have  done 
something,  they  voted  for  the  balanced-budget  amendment,  it  is 
part  of  the  Constitution,  our  problem  is  solved  and  I  do  not  have 
to  face  up  to  the  terribly  difficult  decisions  that  have  to  be  made. 

Obviously,  that  is  not  true  of  everyone,  but  my  concern  about  en¬ 
dorsing  an  amendment  like  this  would  be  that,  that  we  would  take 
a  quick  S3nnbolic  route  out  that  would  damage  our  constitutional 
fabric,  not  fatally,  but  damage  somewhat  our  constitutional  fabric 
and  in  the  end  would  only  deflect  attention  from  the  serious  prob¬ 
lems  that  need  to  be  addressed. 

Senator  Simon.  I  guess  my  response  is  I  think  this  is  the  only 
way  to  force  us  to  face  up  to  the  problems,  and  I  have  never  made 
any  bones  about  the  fact  that  we  are  going  to  have  to  both  cut 
wending  in  areas  that  can  be  awkward  and  increase  taxes.  Milton 
J^edman’s  column  yesterday  in  the  Wall  Street  Journal  saying 
that  Paul  Simon  is  going  to  win,  we  are  going  to  have  to  increase 
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taxes  if  we  vote — I  have  never  made  any  bones  about  it.  We  are 
going  to  have  to  do  both.  We  are  going  to  have  to  face  up  to  some 
problems  that  we  are  ducking,  and  I  do  not  think  we  can  continue 
to  duck  indefinitely  without  jeopardizing  the  future  of  the  country. 

Gleneral  Barr,  did  you  want  to  add  something? 

Mr.  Barr.  I  would  just  like  to  make  two  points.  One,  there  is 
nothing  symbolic  at  all  about  this  amendment.  This  is  not  a  sym¬ 
bolic  act.  Putting  a  three-fifths  limitation  on  Congress*  power  to 
borrow  is  a  very,  very  substantial  limitation  with  real  teeth.  As  you 
know.  Senator,  anyone  who  has  been  in  this  town  running  through 
the  drills  of  shutting  down  the  Government  as  we  approach  the 
debt  limit  just  under  a  statute  knows  that  these  are  remly  effective 
provisions. 

The  second  point  I  want  to  make  is.  Professor  Strauss  suggests 
that  the  idea  of  having  some  provision  in  the  Constitution  that 
deals  with  taxing  and  spending  of  Congress  that  are  not  enforce¬ 
able  by  the  courts  would  be  a  great  departure,  I  will  just  point  to 
two.  lliere  is  the  statement  and  accounts  clause  right  now  which 
says  at  the  end  of  each  year  Congress  has  to  publish  its  receipts 
and  its  expenditures.  That  goes  to  the  fundamental  basis  of  democ¬ 
racy,  informing  the  people  about  what  you  are  collecting  and  what 
you  are  spending.  The  statements  and  accounts  clause,  courts  have 
refused  to  review  that,  leaving  broad  discretion  to  Congress  as  to 
how  to  do  that. 

The  second  provision  is  the  requirement  that  revenue  bills  origi¬ 
nate  in  the  House,  again  going  to  a  fundamental  democratic  prin¬ 
ciple  that  the  more  popular  branch  be  the  branch  that  initiate  reve¬ 
nue  measures.  The  court  has  stepped  away  from  enforcing  that,  as 
well. 

The  Chairman.  Senator  Kyi? 

Senator  Kyl.  Thank  you,  Mr.  Chairman. 

I  want  to  commend  the  witnesses  for  waiting  a  long  time  to  tes¬ 
tify.  This  is  a  very  important  issue,  and  your  testimony  is  very 
helpful  to  us,  and  I  want  to  personally  express  appreciation  for 
your  waiting  all  this  time  and  then  having  to  deal  with  such  an 
issue  in  such  a  short  period.  We,  too,  are  limited  by  that,  so  let  me 
try  to  ask  three  very  quick  questions  very  briefly. 

First  of  all.  General  Barr,  I  found  your  exposition  of  the  issues 
very  persuasive.  I  would  like  to  ask  you  two  quick  questions,  if  I 
could.  First  of  all,  do  you  see  any  particular  problem — you  perhaps 
read  Milton  Friedman’s  piece,  as  well,  and  you  heard  my  testimony 
about  my  proposal  for  a  spending  limit  method  of  implementing  the 
balanced-budget  amendment.  Can  you  think  off  the  top  of  your 
head  of  any  particular  legal  problem  with  implementing  the  bal¬ 
anced-budget  amendment  by  limiting  spending  to  a  percent  of  the 
gross  national  product  for  a  specific  fiscal  year? 

Mr.  Barr.  I  think  the  enforcement  mechanism  would  have  to  be 
thought  through  carefully,  but  I  do  not  think  there  is  £my  kind  of 
generic  constitutional  problem  involved  there.  I  think  it  could  be 
done.  As  you  know.  Senator,  I  do  not  view  that  as  a  substitute  for 
this  amendment,  but  I  personally  think  it  is  another  step  that 
should  be  taken. 

Senator  Kyl.  I  appreciate  that  very  much. 


Let  me  ask  you  a  second  Question.  You  have  made  the  point  that 
the  amendment  is  essentially  self-enforcing  with  the  provision  for 
the  debt  increase,  and  that  no  additional  judicial  enforcement 
needs  to  be  explicitly  provided.  You  listed  several  constitutional 
provisions  that  fall  under  this  category. 

And  I  would  like  to  suggest  that  some  ver^'  important  delegations 
of  power,  such  as  the  authority  to  conduct  foreign  affairs  and  the 
manner  in  which  the  President  conducts  those  affairs,  are  almost 
always  nonjusticiable.  In  other  words,  the  Framers  did  leave  that 
to  the  internal  safeguards  of  the  Constitution,  such  as  the  separa¬ 
tion  of  powers  and  checks  and  balances,  to  prevent  wrong-doing 
and  aggrandizement  of  power.  Does  not  the  balanced^udget 
amendment  fall  under  the  same  basic  noiyusticiable  category  of 
delegations  of  power? 

Mr.  Barr.  I  think  that  broad  portions  of  it  do,  particularly,  for 
example,  questions  of  how  you  bring  a  budget  into  balance,  if  that 
were  ever  presented  to  the  court,  because  there  are  no  standards, 
the  court  could  apply.  Those  are  purely  political  decisions  that  have 
to  be  made. 

There  are  other  aspects  of  the  amendment  that  could  provide  a 
standard  for  the  court,  but,  as  I  say,  I  think  that  instances  in 
which  they  could  be  raised  by  a  plaintiff  are  few,  and  to  the  extent 
they  are  raised  by  a  plaintiff,  I  see  no  harm  in  letting  the  judiciary 
determine  those  few  issues  that  are  susceptible  to  judicial  interpre¬ 
tation. 

Senator  Kyl.  I  appreciate  that. 

Professor  Strauss,  you  indicated  a  concern  about  the  risk,  and  it 
is  well  taken,  of  Congress  limiting  the  jurisdiction  of  the  court. 
Congress  has  always  been  very  wary  of  doing  that,  notwithstanding 
its  authority  to  do  so.  Given  that,  would  you  prefer  an  explicit  leg¬ 
islative  prohibition  on  the  court’s  jurisdiction  or  a  very  strong 
record  of  legislative  intent? 

Mr.  Strauss.  Legislative  intent  behind  the  constitutional  amend¬ 
ment  itself? 

Senator  Kyl.  Yes,  a  very  strong  expression  of  intent,  essentially 
as  General  Barr  has  testified,  that  we  do  not  intend  for  the  courts 
to  get  into  the  enforcement  of  this,  that  there  may  be  very  limited 
situations,  but  otherwise  the  basic  concepts  of  justiciability  apply 
here.  This  is  a  clear  matter  in  which  the  court  would  traditionally 
not  second-guess  the  Congress.  If  we,  in  adopting  this  amendment, 
express  our  understanding  that  that  is  the  way  the  court  has  dealt 
with  these  issues,  and  hope  that  it  would  continue  to  deal  with 
them  in  that  fashion,  then  we  would  not  have  to  go  that  extra  step 
in  limiting  the  jurisdiction  of  the  court. 

Mr.  Strauss.  Yes,  if  that  were  the  choice,  I  think  it  would  be 
better  to  have  the  limitation  on  judicial  authority  tied  to  the 
amendment  itself,  rather  than  enacted  independently  as  legisla¬ 
tion,  because,  as  I  said  and  as  you  alluded  to.  Senator,  that  legisla¬ 
tion  could  set  a  precedent  for  congressional  power  to  cut  back  on 
the  authority  of  courts  to  enforce  constitutional  rights  where  Con¬ 
gress  decides  it  would  rather  not  have  the  courts  enforce  those 
rights,  and  who  knows  where  that  would  stop. 

1  should  say,  though,  that  an  expression  of  lemslative  embodied 
in  the  language  of  the  amendment  itself  is  not  the  sure  way  to  do 
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this.  A  lot  of  justices  on  the  court  now  are  hostile  to  relying  on  leg¬ 
islative  intent  in  general,  and  with  a  constitutional  amendment 
you  have  the  additional  problem  of  how  we  might  know  what  the 
Senate  tnought  or  even  what  the  Congress  thought.  We  do  not 
know  what  the  States  thought  when  they  ratified  it. 

Senator  Kyl.  This  is  one  of  those  unique  situations  where  the 
two  branches  are  very  careful  not  to  intrude  into  the  arena  of  the 
other  to  too  great  an  extent.  If  the  Congress  were  saying,  in  effect, 
that  as  an  alternative  to  stepping  into  the  court’s  arena  by  specifi¬ 
cally  limiting  its  jurisdiction,  we  are  expressing  to  the  court  in  very 
powerful  words  our  belief  that  it  will  not  intrude  too  far,  based 
upon  precedent,  would  that  be  preferable? 

Mr.  Strauss.  I  think  it  would  be  much  preferable  to  have  it  be 
made  clear  that  this  limitation  on  judicial  authority  is  tied  to  the 
amendment  itself  and  not  to  in  any  way  have  a  congressional  as¬ 
sertion  of  a  more  sweeping  power  to  limit  the  power  of  the  courts, 
which  means  doing  it  in  the  amendment  or  perhaps  by  legislative 
history,  with  the  qualification  that  that  might  not  be  honored. 

Senator  Kyl.  General  Barr,  would  you  concur  with  that  or  have 
a  different  view? 

Mr.  Barr.  As  I  said  to  Senator  Biden,  if  I  were  a  Senator,  I 
would  probably  seek  to  put  it  in  the  constitutional  amendment  it¬ 
self  But  if  I  felt  that  that  would  mean  killing  the  amendment  be¬ 
cause  I  lost  support,  I  would  seek  to  put  it  forward  with  clear  legis¬ 
lative  history,  and  in  that  regard  I  would  try  to  make  it  as  clear 
as  possible  that,  under  section  1,  a  violation,  if  any,  would  occur 
at  the  end  of  the  fiscal  year,  and  you  are  not  talking  about  sort  of 
real  time  monitoring,  that  anyone  can  come  in  during  the  year  and 
attack  it.  And  if  you  make  that  clear,  then  I  think  99  percent  of 
the  concern  evaporates. 

Senator  Kyl.  I  appreciate  that  very  much.  At  least  to  the  extent 
that  this  comment  expresses  any  legislative  intent  whatsoever,  I 
would  associate  myself  with  the  remarks  you  just  made. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator  Kyl. 

We  want  to  thank  both  of  you  for  being  here.  I  wish  we  had  more 
time.  I  did  not  even  get  to  ask  you  any  questions.  Professor 
Strauss.  But  we  appreciate  both  of  you,  we  appreciate  the  time  that 
you  have  given  and  we  are  sorry  it  has  taken  us  so  long  here  today. 
These  hearings  are  important  and  we  are  paying  strict  attention  to 
what  you  say. 

Thank  you  very  much. 

Mr.  Strauss.  Thank  you. 

The  Chairman.  We  notice  that  our  Governor  of  Connecticut  is 
here,  our  former  colleague  and  Senator  Lowell  Weicker.  So  we  will 
be  happy  to  take  your  testimony  at  this  time,  Lowell.  It  is  nice  to 
have  you  here.  You  are  not  going  to  save  this-  amendment,  are  you? 

STATEMENT  OF  HON.  LOWELL  WEICKER,  FORMER  GOVERNOR 

OF  CONNECTICUT 

Mr.  Weicker.  Mr.  Chairman,  it  is  good  to  see  you.  Senator 
Simon,  it  is  good  to  see  you. 

Senator  Simon.  It  is  great  to  have  you  back  here  again. 
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it,  are  we  doing  a  pretty  job  of  discriminating  between  those  who 
are  threats  to  us  and  those  who  are  not?  I  need  that  information. 

Mr.  ScHUMEB.  Do  you  want  to  say  anythin  to  that,  Mr.  Wray? 

Mr.  Wray.  Well,  I  am  not  sure  how  much  of  that  is  readily  avail¬ 
able.  We  will  certainly  try  to  obtain  what  we  can  on  it 

Mr.  SCHUMER.  I  would  just  say  we  have  asked  the  same  ques¬ 
tions,  the  subcommittee  staff  has.  I  would  just  say  as  follows:  No. 
1,  the  question  how  many  people  in  the  Federal  prison  system  are 
nonviolent  first-time  drug  offenders  we  can’t  ^t  answer  to  because 
until  2  years  ago  they  were  not  keeping  such  records.  They  knew 
how  long  they  were  sentenced  for  but  not  the  methodology  under 
which  their  sentence  came.  For  the  last  2  years  I  think  it  is  avail¬ 
able  and  we  are  trying  to  get  that. 

In  reference  to  uie  second  question,  it  is  pretty  clear  that  in  the 
Federal  system  your  statement  is  not  true  that  nonviolent  crimi¬ 
nals  are  bouncing  violent  criminals  out  of  prison.  Whether  that  is 
true  for  certain  State  systems  is  a  different  question  that  I  can’t 
give  you  an  answer  on. 

Mr.  Mazzoli.  Thanl^ou,  Mr.  Chairman. 

Mr.  SCHUMER.  OK-  Thank  you,  Mr.  Wray. 

OK.  Now  we  call  our  third  panel,  and  I  want  to  thank  the  third 
panel  for  their  indulgence,  as  well  as  the  fourth  panel,  who  are 
going  to  have  to  indulge  even  more.  We  would  ask  them  to  come 
forward. 

Yes,  there  is  a  fourth.  We  are  changing  the — I  am  sorry.  We  are 
changing  the  order.  Panel  3  will  simply  consist  of  former  Attorney 
General  Barr  and  Judge  Wilkins.  And  then  panel  4  will  be  the  re¬ 
maining  four  witnesses.  We  would  invite  either  Mr.  Wilkins  or  the 
former  Attorney  General  to  join  in  in  that  panel,  if  they  want  to, 
because  we  thought  the  last  panel  would  be  a  little  more  of  a  dis¬ 
cussion  group.  Although,  frankly,  we  have  plenty  of  back  and  forth 
discussion  even  up  to  this  point,  which  1  think  is  pod. 

OK.  Then  let  me  introduce  the  Honorable  William  Wilkins.  He 
is  the  Chairman  of  the  U.S.  Sentencing  Commission,  and  U.S.  dr- 
cuit  judge  for  the  Fourth  Circuit  Court  of  Appeals.  Before  taking 
his  current  position.  Judge  Wilkins  served  as  a  U.S.  district  court 
ju^e  for  the  District  of  £^uth  Carolina. 

The  Honorable  William  Barr  served  as  Attorney  General — we  all 
know  him  well  on  this  committee  and  subcommittee — of  the  United 
States  under  the  Bush  administration,  and  he  is  now  a  partner 
with  Shaw,  Pittman,  Potts  &  Trowbridge  in  Washington,  DC.  And 
before  becoming  Attorney  General,  Mr.  Barr  served  as  Deputy  At¬ 
torney  General. 

Judge  Wilkins,  you  may  begin. 

STATEMENT  OF  JUDGE  WILXIAM  W.  WILKINS,  JR.,  CHAIRMAN, 
U.S.  SENTENCING  COMMISSION 

Judge  WiiiONS.  Thank  you,  Mr.  Chairman.  First  of  all,  I  would 
like  to  submit,  if  I  may,  for  the  record  a  factsheet  that  profiles  drug 
offenders  sentenced  in  the  Federal  courts  in  the  year  1992.  You 
may  find  it  informative. 

Mr.  SCHUMER.  Please.  And,  without  objection,  it  will  be  entered 
into  the  record. 
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Judm  WlUCiNS.  Thank  you  veiy  much.  I  also  have  for  the  record 
a  legislative  proposal  that  I  would  like  to  discuss  with  you.  And  if 
I  may  I  would  like  to  submit  that  for  the  record. 

Mr.  ScHUMER.  Without  objection,  that  too  will  be  submitted  for 
the  record. 

Judge  Wilkins.  Thank  you  very  much.  I  have  just  a  few  brief  re¬ 
marks.  written  testimony  has  been  submittea. 

First  of  all,  let  me  say  that  whatever  concerns  people  may  have 
with  mandatory  minimum  provisions,  there  is  no  support  from  this 
witness  and  no  support  from  the  U.S.  Sentencing  Commission  that 
we  should  retreat  mm  the  principle  that  criminal  acts  should  be 
met  with  tough  and  with  certain  sentences. 

Today,  there  exists  a  cong^essionally  chartered  sentencing  sys¬ 
tem — that  is,  the  Federal  sentencing  guidelines — that  assure  tough 
and  certain  punishment.  Indeed,  this  type  of  system  and  these  pun¬ 
ishments  would  continue  even  if  for  some  reason  the  mandatory 
minimums  were  to  disappear  today  and  be  taken  from  the  books 
or  substantially  modified. 

For  example,  of  all  defendants — and  I  think  you  have  referred  to 
this  in  earlier  testimony — of  all  defendants  subject  to  the  5-year 
mandatory  minimum  penalty — that  is,  the  60-month  mandatory 
minimum — the  average  sentence  for  these  defendants  is  not  60 
months  but,  under  the  guidelines  88  months.  Those  defendants 
who  are  facing  the  10-year  mandatory  minimum  penalties — that  is, 
120  months — ^the  average  sentence  is  not  120  months  but,  actually 
197  months.  Of  course,  this  is  because  the  Congress,  by  passing 
mandatory  minimum  statutes,  essentially  sets  the  starting  point  or 
base  offense  level  for  these  type  of  offenses  under  the  Federal  sen¬ 
tencing  guidelines.  Then,  if  aggravating  factors  are  present  in  a 
given  case,  the  sidelines  will  enhance  the  sentence. 

A  defendant  facing  a  10-year  mandatory  minimum  penalty  who 
has  no  aggravating  factors  will  receive  120  months  imprisonment. 
But  those  who  have  aggravating  factors,  such  as  the  use  of  a  weap¬ 
on  or  violence,  o*“  recidivists  with  long  criminal  records  and  so 
forth,  under  the  guidelines  scheme,  those  sentences  wil',  of  course, 
be  increased. 

Importantly,  Congress  should  not  be  distracted  by  off-the-mark 
suggestions  that  this  is  an  issue  of  being  tough  or  being  soft  on 
crime.  I  am  a  former  prosecutor  and  I  chair  an  agenw  where  crime 
control  is  the  primary  goal  that  we  have  attempted  to  achieve.  I 
firmly  believe  that  to  effectively  control  crime  we  must  have  a  sen¬ 
tencing  system  that  deals  from  a  position  of  strength.  So  I  put  to 
you  what  I  believe  is  the  real  question  that  we  should  consider: 
V^at  is  the  most  efficient,  the  most  effective  and  the  fairest  sen¬ 
tencing  system  that  we  can  devise? 

The  old  system  of  sentencing  that  you  talked  about,  Mr.  Chair¬ 
man,  the  unbridled  discretion  of  Federal  judges  that  we  enjoyed  at 
one  time  in  relatively  recent  history,  and  then  with  the  sentencing 
mandatory  minimum  scheme,  if  we  only  had  those  two  choices  I 
would  testify  keep  the  mandatory  minimum  sentencing  scheme  in 
place.  But  fortunately,  we  do  not  and  are  not  limited  to  that  choice, 
for  there  is  a  choice  that  I  would  like  to  suggest  to  you  today. 

So  I  believe  the  solution  will  lie  to  this,  to  the  problem,  and  there 
are  some  problems  with  mandatory  minimums  I  will  be  glad  to  dis- 
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cuss.  T1i«y  have  many  positive  aspects,  but  they  have  some  nega¬ 
tive  aspe^  as  well.  The  solution  lies  in  l^slation  ^at  will  pro¬ 
mote  greater  coordination  between  the  mandatory  minimum  sen¬ 
tencing  scheme  and  the  Federal  sentencing  guidelines  sclieme.  I 
propose  for  Conmss’  consideration  legislation  that  would,  I  think, 
look  at  both  these  two  sentencing  schemes  and  then  have  them 
both  apply  in  a  more  ^stematic,  more  logical  and  rational  basis. 

This  is  what  this  legislation  would  call  for,  briefly,  f^rst  of  all. 
the  bill  would  not  repeal — with  due  respect  to  Mr.  Awards — would 
not  repeal  mandatory  minimum  provisions  now  on  the  book.  Rath¬ 
er,  it  would  use  them  as  starting  points  with  directions  to  the  U.S. 
Sentencing  Commission  to  start  its  sentencing  system  off.  l^is  ap¬ 
proach  would  have  the  effect  of  Congress  setting  the  sentence  for 
the  typical  offender,  the  average  offender,  the  one  who  has  no  ag- 
EP’avating  factors  present  and  no  mitigatine  factors  present,  allow¬ 
ing  the  guidelines  which  recognize  these  other  important  factors  of 
sentencing  to  take  over. 

Congress  has  a  vital,  and  has  played  a  vital  role,  in  setting  na¬ 
tional  sentencing  poli^.  This  lemslation,  I  believe,  will  fully  accom¬ 
modate  the  role  that  Congress  shall  continue  to  play  in  setting  na¬ 
tional  sentencing  policy. 

Second  of  all,  this  bill  would  say  that  agCTavating  factors  recog¬ 
nized  by  the  guidelines  and  recognized  bylaw  today;  that  is,  use 
of  a  weapon  or  a  leadership  role  m  the  offense,  obstruction  or  jus¬ 
tice,  injury  to  a  victim,  and  others  would  continue  to  apply.  This 
means  that  when  aggravating  factors  were  present,  and  proven  by 
the  Government  to  the  satisfaction  of  the  greater  weight  of  the  evi¬ 
dence  as  found  by  the  district  court,  the  guidelines  would  require 
a  sentence  greater,  often  substantially  greater,  than  the  mandatory 
minimum  sentence. 

Third,  in  the  case  in  which  mitigating  factors  recognized  by  the 
giudelines,  and  recognized  by  law  today;  that  is,  a  defendant’s 
minor  role  in  the  offense  or  acceptance  of  the  responsibility  of  the 
criminal  act,  were  applicable,  then  this  proposed  legislation  would 
allow  the  guideline  provisions  to  operate  for  a  proportionate  reduc¬ 
tion  in  the  sentence,  to  accounting  for  the  presence  of  the  mitigat¬ 
ing  factor. 

Mr.  SCHUMER.  Judge,  I  am  sorry  to  interrupt  you. 

Judge  WiliCiNS.  Yes,  sir. 

Mr.  ScHUMER.  How  much  would  proportionate  be? 

Judge  WlUONS.  Well,  I  can  tell  you  now,  and  this  works  in  guide¬ 
lines  every  day  without  the  operation  of  mandatories - 

Mr.  ScHUMER.  I  think  that  is  an  important  question  for  all  of  us. 

Judge  Wilkins.  Let  me  give  you  an  example.  Let’s  take  a  drug 
conspiracy.  It  has  the  leader,  it  has  three  average  participants,  ana 
it  has  one  errand  boy,  a  real  minor  participant.  They  are  all  con¬ 
victed  of  the  same  statute  of  conspiracy  to  possess  for  distribution 
purposes  5  or  more  kilograms  of  cocaine.  They  are  all  looking  at 
the  10-year  mandatory. 

Under  the  jp^uidelines,  the  leader  of  this  conspiracy  would  i^eive 
a  sentence  of  about  16  years,  as  opposed  to  the  mandatory  mini¬ 
mum  10-year  sentence.  The  three  average  participants  who  had  no 
aggravating  or  mitigating  role,  would  receive  10  years,  because 
that  is  Ihe  mandatory  provision.  The  minor  participant,  assuming 
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this  miner  participant  accepted  responsibility — that  is,  offered  a 
timely  plea  of  guiffy  to  the  Government  and  cooperated  with  the 
Government,  not  in  the  prosecution  of  others  but  just  in  his  own 
case,  that  plus  the  minor  role  would  reduce  that  person’s  sentence 
down  to  approximately  5  years.  So  you  would  have  the  kingpin  at 
about  16  to  16  years,  the  middle  level  participants,  the  average 
participants  at  the  mandatoiy  minimum,  and  this  minor  partici¬ 
pant  at  5  years. 

I  am  glad  you  asked  me  that  because  when  I  talk  about  a  propor¬ 
tionate^  reduction  no  one  is  sup^esting  that  these  minor  partici¬ 
pants  in  migor  drug  conspiracies  should  not  go  to  prison.  They 
should  go  to  prison.  The  question  is  how  much?  Where  does  crime 
control  reach — when  do  we  achieve  crime  control?  How  do  we  effi¬ 
ciently  use  our  resources?  Are  we  really  contributing  to  crime  con¬ 
trol  or  are  we  fighting  the  drug  war  by  placing  minor  participants 
in  prison  for  extended  periods  of  time  when  a  5-  or  6-year  sentence 
could  serve  the  same  purpose? 

I  might  add  too  that  there  are  only  these  two  mitigating  fac¬ 
tors — acceptance  of  responsibility  and  role  in  the  offense — that  are 
ever  recognized  by  the  guidelines  in  drug  offenses.  They  are  struc¬ 
tured,  they  are  confined,  and  judges,  when  they  do  apply  these 
mitigation  factors,  apply  them  because  the  facts  dictate  their  appli¬ 
cation.  And,  of  course,  the  judge  is  cabined  by  the  guidelines  so  the 
reduction  is  limited. 

I  will  say  this,  though.  This  proposed  legislation,  as  in  all  other 
cases,  provides  that  in  the  unusual  case  the  judge  can  depart  below 
the  guidelines  by  stating  a  justifiable  reason  on  the  record  and 
then  sentencing  accordingly.  This  is  the  safety  valve  of  the  Sen¬ 
tencing  Reform  Act  that  applies  to  all  cases,  not  just  drug  cases. 
But,  of  course,  it  doesn’t  apply  when  a  mandatory  minimum  ap¬ 
plies.  So,  rega^less  of  the  mitigating  circumstances  the  judge  can¬ 
not  take  those  into  account. 

I  would  not  be  alarmed  by  giving  judges  that  departure  author¬ 
ity.  They  exercise  it  only  in  6  percent  of  the  cases.  Moreover,  the 
Government  has  the  right  of  appellate  review  in  case  the  judge 
does  something  that  the  Government  disa^ees  with. 

In  my  view,  this  proposal  not  only  alleviates  the  structural  prob¬ 
lems  with  mandatory  minimums,  but  it  also  has  two  important  ad¬ 
ditional  benefits.  First,  it  would  increase  fairness  and  proportion¬ 
ality  in  sentencing.  One  of  the  major  problems  with  mandatories  is 
that  they  lack  proportionality  in  sentencing.  A  mandatory  mini¬ 
mum  is  a  flat  tariff  Regardless  of  the  facts,  regardless  of  the  ag¬ 
gravating  factors  or  mitigating  factors,  mandatoiy  minimum  pen¬ 
alties  apply  across  the  board. 

My  proposal  would  meet  these  objectives  by  providing  sentencing 
adjustments  under  the  mandatory  Federal  sentencing  gmdeline  re¬ 
gime.  This  means  that  appropriate  ac^ustments  for  mitigating  fac¬ 
tors  would  occur  in  a  certain  and  predictable  fashion. 

Second,  by  using  guideline  mitigating  factors,  which  have  now 
been  construed  by  the  courts,  this  approach  would  not  add  a  fiir- 
ther  tier  of  complexity  to  the  current  sentencing  system.  Indeed, 
my  proposal  would  ease  current  complexities  by  making  mandatory 
minimums  and  the  guidelines  function  in  an  integrated  fashion. 
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I  believe  that  what  is  needed  is  this  type  of  corrective  legislation, 
which  would  allow  us — that  is,  us,  the  Confipress  and  the  American 
pewle — to  maintiun  the  core  principles  of  mandatory  minimums 
ana  provide  certain  and  significant  punishment,  but  not  sacrifice 
proportionality  and  consistency  in  punishment  at  the  same  time, 
integprating  mandatopr  minimums  in  the  guidelines  svstem,  I 
^in^  would  accomplish  these  twin  objectives,  and  would  also  do 
it  in  a  manner  that  would  increase  the  efficiency  of  our  current, 
sometimes  fragmented,  two-tiered  sentencing  system. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Judge  Wilkins  follows:] 

PRKPARKD  STATBlfBNT  OF  JUDGB  WiLUAM  W.  WlLKINS,  JR.,  CHAIRMAN,  U.S. 

Sentencing  Commission 
Introduction 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  William  W.  Wilkins. 
Jr.  I  am  a  judae  on  the  United  States  Court  of  Appeals  for  the  Fourth  Circuit  ana 
Chairman  of  the  United  States  Sentencina  Commission.  I  appreciate  the  oppor¬ 
tunity  to  appear  before  the  subcommittee  today. 

Today’s  nearing  oilers  a  rare  opportunity.  It  is  the  first  oongmsional  hearing  de¬ 
voted  to  the  inqwrtant  topic  of  mandatory  minimums  in  neany  a  quarter  centuiy. 
The  last  time  hearings  of  this  kind  occurred,  they  laid  the  groundwork  for  Congress* 
decision  to  repeal  an  array  of  mandatory  minimums  then  on  the  books.  In  some 
ways,  it  seems  we  have  come  lull  circle.  Congress  adopted  drug  mandato^  mini- 
mums  in  1966,  repealed  them  in  1970,  enacted  more  in  the  1980's,  and  is  being 
asked  to  reconsider  their  wisdom  again  todiy. 

Ihere  are  critical  differences  between  1970.  the  year  mandatory  minimums  were 
last  repealed,  and  today,  however.  First  of  all,  whatever  concerns  people  may  have 
with  respect  to  mandatory  minimums  today,  there  is  no  support  from  this  witness 
or  from  the  Sentencing  Commission  as  a  whole  for  retreating  rrom  the  principle  that 
serious  crime  should  be  met  with  tou^  and  certain  punishment. 

Unlike  the  case  in  1970,  today  Uiere  exists  a  congressionally  chartered  sentencing 
system^— the  federal  sentencing  guidelines — that  already  assures  tou^  and  certain 
punishment  f<xr  serious  offenses  and  would  continue  to  do  so  even  if  mandatory 
minimums  disappeared  tomorrow  or  were  substantially  modified.  This  difference  b^ 
tween  1970  ana  today  strikes  me  as  hi^ly  relevant  to  your  deliberations. 

On  the  other  hand,  what  is  similar  about  1970  and  the  events  of  today  is  the 
growing  view  among  close  observers  of  the  federal  sentencing  system  that  reform 
of  mandatoiv  minimum  laws  is  needed.  The  conference  of  every  circuit  with  criminal 
jurisdiction  ^  in  the  foderal  judicial  system,  the  Judicial  Conference  as  a  whole,  the 
TJJS.  &ntencing  Commission,  prosecutors  and  defense  attorneys,  federal  corrections 
experts,  as  well  as  sudi  prominent  individuals  as  Attorney  General  Reno  and  Chief 
Justice  Rehnquist,  have  all  spoken  of  their  concerns  in  this  area. 

It  is  important  to  note  this  developing  consensus  because  we  occasionally  hear  ^e 
comment  that  criticisms  of  mandatory  minimums  should  be  dismissed  as  comina 
from  judges  who  are  unhappy  about  limits  on  their  discretion.  This  viewpoint  is,  1 
believe,  Mortsij^ted  and  superficial.  True,  mandatory  minimums  limit  the  discre¬ 
tion  of  sentencing  Tudge^  but  among  the  overwhelming  majority  of  judges  who  have 
come  to  question  the  wisdom  of  mandatory  minimums  are  federal  appellate  judges, 
whose  discretion  is  not  affected,  and  substantial  numbers  of  district  jud^s  who  sup¬ 
port  the  federal  sentencing  guidelines,  which  are  mandatory  and  limit  Judicial  sen¬ 
tencing  discretion  more  comprehensively  than  mandatory  minimums.  Moreover,  as 
I  have  indicate^  the  spec^m  of  viewpoints  represents  bv  those  wl^  have  con¬ 
cerns  about  numdatory  minimums  is  far  broader  than  the  federal  judiciary.  It  in¬ 
cludes  representatives  of  virtually  all  sectors  in  the  criminal  justice  ^stem.  So,  Con¬ 
gress  should  ncrt  be  led  to  believe  that  the  concerns  being  raised  derive  from  some 
narrow  or  parodiial  interest. 

Importantly,  Congress  should  not  be  distracted  by  off-the-mark  sug^rtions  that 
this  IB  a  soft  vs.  tou^  on  crime  issue.  I  am  a  former  prosecutor  and  I  wair  an  agen¬ 
cy  that  views  Crime  Control  as  the  most  important  gral  of  sentencing.  I  firmly  be¬ 
lieve  that  to  effective^  control  crime  our  federal  criminal  justice  ^rstem  must  deal 
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from  fttrength.  So  the  real  iesue  is  how  to  most  eflectively,  eflkiently,  and  fairly, 
adiieve  this  important  goal. 

We  should  met  ask  whether  mandatoiy  minimums  are,  on  balance,  doing  what 
they  are  intended  to  do:  do  they  contribute  to  or  detract  from  the  goal  of  achieving 
a  hi^ily  effective  federal  sentencing  system. 

For  reasons  I  will  detaiL  I  think  two  conclusions  are  now  clear.  First,  mandatory 
minimums  are  in  fact  undercutting  effective  sentencing  policy  rather  than  promot¬ 
ing  it.  Second,  the  solution  to  this  problem  lies  not  in  the  abandonment  of  meaning¬ 
ful  and  certain  punishment,  which  mandatory  minimums  are  intended  to  require, 
but  rather  in  greater  coordination  between  mandatory  minimums  and  the  c^er  con- 
gressionally  cnaitered  approach  to  mandatoiy  sentencing  policy,  the  federal  sentenc¬ 
ing  guidelines. 

in  my  rennaining  time,  let  me  briefly  outline  what  I  see  as  the  four  principal 
drawbars  of  mandatory  minimums,  explain  why  I  think  so-called  ^'safety  valve”  ap- 
proadies  will  not  address  these  problems,  and  ofler  a  proposal  that  I  think  will. 

I.  The  Principal  Drawbacks  op  Mandatory  Minimums 

In  its  1990  omnibus  crime  bill,  Congress  directed  the  Sentencing  Commission  to 
submit  a  comprehensive  re^rt  on  mandatoiy  minimum  penalties.  That  report,^ 
which  oontainM  exhaustive  legal,  empirical,  and  policy-related  analjrses,  identified 
four  principal  problems  with  mandate^  minimums. 

PROBLEM  one:  MANDATORY  MINIMUMS  CREATE  UNWARRANTED  *CUFPS” 

Mandatoiy  minimums  often  create  what  can  be  call^  **clifr8'*  in  ^niahment. 
What  this  means  is  that  relativelv  minor  and  sometimes  inconsequential  differences 
in  the  facts  of  a  case  can  have  a  Wge  impact  on  the  sentence.  To  cite  one  example, 
a  defendant  who  posaeaaes  5  grams  of  cradt  con  be  sentenced  to  no  more  than  one 
year  in  prison.  But  a  defendant  who  posseaaes  even  a  hundredth  of  a  gram  more 
than  that  must  be  sentena^  to  5  years  in  prison.  So,  a  minute  difference  in  the 
amount  of  crack  involved  requires  at  least  a  four-year  difference  in  the  amount  of 
prison  time  to  be  served.  Can  we  really  defend  as  rational  sentencing  policy  a  law 
that  makes  four  years  of  a  person's  life  (and  tens  of  thousands  of  taxpayer  dollars) 
turn  on  such  an  insignificant  difference  in  dni^  quantity.  The  sharp  Miffs”  associ¬ 
ated  with  many  of  the  mandatory  minimums  simply  do  not  square  with  a  sentenc¬ 
ing  policy  that  is  fair,  equitable,  and  avoids  unwarranted  disparity  among  otherwise 
simuar  defendants. 

PROBLEM  TWO:  MANDATORY  MINIMUMS  GENERATE  SIMILAR  SENTENCES  FOR  OFFENDERS 
WHO  SIGNIFICANTLY  DIFFER  IN  SERIOUSNESS 

A  second  recurring  problem  with  mandatoiy  minimums  is  that  they  treat  ainu- 
laiiy  offenders  who  can  be  quite  different  with  respect  to  the  seriousness  of  their 
conduct  or  their  danger  to  society.  This  happens  because  mandatory  minimums  gen¬ 
erally  take  account  of  only  one  or  two  out  of  an  array  of  potentially  important  of¬ 
fense  or  offender-related  facts.  In  the  drug  area,  mano^atory  minimum  penalties  are 
generally  only  concerned  wiQi  the  quantity  of  dnin  involved.  Thus,  the  seune  6-,  10- 
or  20-year  mandatoiy  minimum  applies  whether  the  defendant  was  the  kingpin  who 
organized  and  ran  the  drug  conspiracy,  whether  the  defendant  was  the  avera^  or 
typical  offender,  or  a  bit  player  who,  for  a  few  hundred  dollars,  helped  off-load  the 
boat  or  played  some  other  minor  role  in  the  offense.  Definitions  that  trigger  the  ap¬ 
plication  of  mandatoiy  minimums  are  often  so  broad  that  they  sweep  in  veiy  cbf- 
fbrent  kinds  of  ofTenaers.  For  example,  the  serious-sounding  term  'crime  of  vio¬ 
lence,'*  on  which  some  mandatory  minimums  rely,  includes  everything  from  pre¬ 
meditated  mur^r  to  vandalizing  a  mailbox.  The  bottom  line  is  that  mandatoiy 
minimums  tend  to  impose  sentence  uniformity  when  sound  policy  calls  for  reason¬ 
able  differences  in  punishment. 

PROBLEM  THREE:  MANDATORY  MINIMUMS  DO  NOT  PROMOTE  CERTAINTY  IN  SENTENCING 

A  key  objective  of  mandatory  minimums  is  to  foster  certainty  in  punishment.  The 
Sentencing  Commission's  analysis  of  over  one  thousand  actual  cases  found  that,  in 
fact,  mandatory  minimums  undercut  certain^  in  sentencing. 

Overall,  the  study  found  that  of  defendants  who  engaged  in  behavior  for 
which  a  mandatoiy  minimum  appeared  applicable,  40  percent  were  sentenced 
Mow  the  applica^  penalty. 


*U.a  Sentencing  Commission,  Special  Report  to  the  Congreis:  Mandatory  Minimum  Penalties 
in  the  Federal  Criminal  Justice  System  (August  1991). 
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Of  drug  defendants  who  appeared  to  warrant  a  mandatory  sentence  enhance* 
ment  due  to  the  preaenoe  of  a  weapon,  no  weapon  charge  was  filed  in  45  percent 
of  the  cases. 

Of  defendants  for  whom  increased  mandatory  minimum  penalties  appeared 
applicable  due  to  prior  felony  convictions,  the  increased  penalty  was  not  sought 
or  obtained  63  percent  of  the  time. 

In  short,  far  from  fostering  certainty  in  punishment,  mandatorv  minimums  result 
in  unwarranted  sentencing  oisparity.  One  reason  this  occurs  is  that  the  application 
of  mandatory  minimums  frequently  depends  on  the  subjective  diarging  d^^ions  of 
individual  prosecutors.  One  prosecutor  may  think — and  perhaps  reasonably — that  a 
full  mandatory  minimum  sentence  is  just  too  harsh  for  a  minor  player  in  a  drug 
conspiracy  and  not  seek  the  mandatory  sentence,  while  another,  with  the  identical 
case,  will  handle  it  strictly  by  the  statute.  The  point  is  that  mandatory  minimums 
often  allow  the  subjective  views  of  individual  prosecutors  to  set  the  sentence  and  • 

this  both  undercuts  the  certainty  of  sentencing  and  leads  to  measurable,  unjustified 
sentencing  disparity. 

Mudi  has  been  said  and  written  in  the  last  several  years  about  how  current  sen¬ 
tencing  policies  shift  discretion  from  jud^  to  prosecutors.  To  the  extent  these  con¬ 
cerns  are  directed  at  the  sentencing  guidelines,  they  fail  to  take  into  account  the  ^ 

multiple  features  built  into  the  sideline  system  to  keep  the  judge  in  control  of  sen¬ 
tencing — albeit  with  cabined  discretion — and  to  ensure  that  the  sentence  will  be 
based  on  the  facts  of  the  case  rather  than  the  prosecutor’s  charge.  When  it  comes 
to  many  of  t^  mandatory  minimums,  however,  the  prosecutor  can  often  dictate  the 
sentence,  and  there  is  little  the  Commission  can  do  to  mitigate  this  transfer  of  sen¬ 
tencing  authority  from  judge  to  prosecutor. 

PROBLEM  FOUR:  MANDATORY  MINIMUMS  FREQUENTLY  INTERFERE  WITH  THE 
GUIDSUNES  ABILITY  TO  WORK  EFFBCTTVELY 

In  1984  Congress  passed  the  Sentencing  Reform  Act.  This  landmark  legislation 
reflected  an  exuirnKius  amount  of  legislative  deliberation  and  thou^t.  Throu^  de- . 
tailed  enablinff  lenslation  (and  accompanying  legislative  history),  the  Act  abolished 
parole  and  called  for  the  creation  of  the  Sentencing  Commission  to  write  mandatory 
sentencing  gui^lines.  The  guidelines  have  been  in  operation  since  1987.  Evalua¬ 
tions  by  uie  Sentencing  Commission  and  the  Government  Accounting  OfliTO  found 
that  the  guidelines  are  sound  and  working.  Nevertheless,  the  (Commission  con¬ 
stantly  monitors  and  refines  them  as  necessaiy.  The  guidelines  were  written  to  ac¬ 
commodate  mandatory  minimum  penalty  provisions  to  the  extent  iwssible,  but  many 
times  the  guidelines  and  mandatory  minimums  simply  are  at  odds  with  each  other. 

Ihis  is  unfortunate  because  the  guide' mes  have,  as  (Congress  specifically  provided 
for,  been  desigi^d  to  avoid  the  otlier  three  problems  with  mandatory  minimums 
that  I  just  identified: 

The  guidelines  do  not  cause  cliffs  in  sentencing  because  they  incrementally  in¬ 
crease  punishment  in  li^t  of  aggravating  facts  demonstrating  the  need  for  in- 
creasea  imnishment,  whether  those  facts  oe  a  more  serious  prior  record,  an  ag¬ 
gravating  role  in  the  offense,  an  obstruction  of  justice,  etc. 

The  guidelines  do  not  lump  together  offenders  who  differ  in  seriousness  be¬ 
cause  uiey  are  sensitive  to  facts  that  justify  differences  in  sentences.  Thus, 
under  the  guidelines,  ^e  leader  of  a  dnig  trafficking  conspiracy  will  receive  a 
prison  sentence  about  50  percent  longer  than  one  of  his  t^ical  subordinates, 
and  about  twice  as  long  as  an  underling  with  onlv  a  minimal  role  in  the  offense. 

The  guickUnes  foster  certainty  in  punishment  because  guideline  sentences  de-  4 

pend  far  more  on  the  actual  facts  of  the  case,  as  found  on  the  record  bj^  judge, 
than  on  the  subjective  charging  decision  of  a  oarticular  prosecutor.  Thus,  the 
guidelines  require  a  proportionate  increase  in  the  sentence  of  a  drug  trafticker 
if  that  trafli<»er  cairiea  a  gun  during  the  offense.  This  will  occur  whether  or 
not  the  prosecutor  diarges  the  mandatoiy  minimum  statute  that  requires  a  Hat,  ^ 

five-year  increase  for  weapon  involvement. 

Yet  as  the  guidelines  seek  to  avoid  the  very  kinds  of  problems  mandatorv  mini¬ 
mums  cause,  mandatory  minimums  often  block  their  ability  to  do  so.  The  law  re¬ 
quires  that  mandatoiy  minimums  control  when  they  differ  irom  the  guidelines.  So, 
in  precisely  the  areas  where  mandatory  minimums  could  benefit  from  the  rational 
ana  effective  attributes  of  the  guidelines,  the  law  stands  sound  policy  on  iU  head: 
instead  of  the  guidelines  operating  to  ameliorate  the  inherent,  structurally  induced 


69 

problems  of  mandato^  minimums,  the  mandatory  minimums  render  inoperative  the 
ameliorative  eflects  of  the  guidelines.* 

IL  •Safety  Valve”  Proposals 

Some  have  sugTOSted  that  the  solution  to  the  conoems  mandatorv  minimums 
raise  is  to  leave^e  mandatory  minimums  in  place  but  carve  out,  throu^  a  so- 
called  •safety  valve,”  a  category  of  ofTenders  who  would  not  be  subjc^  to  their  Mn- 
alties.  There  are  two  troubling  flaws  vdth  this  kind  of  approach.  First,  safety  veuves 
would  add  more  complexity  to  an  already  unnecessarily  complex  sentencing  system. 
Today  we  have  the  mandatory  minimum  sentencing  system  built  on  top  of  the 
sidelines  system— each  system  with  its  own  structure  and  rules  of  application. 
Safety  valves  would  add  a  third  layer  of  complexity.  Jud^s  would  have  to  sort  out 
which  offenders  are  subject  to  which  set  of  penalties,  and  because  the  stakes  could 
be  a  difference  of  many  years  in  prison,  this  third  tier  of  sentencing  law  would  likely 
add  resource  costs  to  our  criminal  justice  system  in  the  form  of  increased  litigation, 
court  time,  and  sentencing  disparity  as  courts  grappled  with  the  conflicting  sets  of 
rules. 

The  second  problem  with  safety  valves  is  that  they  would  leave  largely  intact  the 
four  problems  1  noted  that  mandatory  minimums  cause.  Indeed,  the  problem  of  cliffs 
could  become  even  more  pronounced.  Those  falling  into  the  safety  valve  category 
could  expect  more  lenient  sentences— perhaps  substantially  more  lenient — depend¬ 
ing  on  the  view  of  the  sentencing  judge  while  those  whose  offense  or  offender  char¬ 
acteristics  differed  only  sightly  would  receive  a  far  harsher  penalty.  Again,  a  small 
factual  difference  could  cause  a  substantial  difference  in  punishment. 

Moreover,  under  some  safety  valve  proposals,  cliffs  could  result  from  highly  artifi¬ 
cial  criteria.  For  example,  under  some  proposals  a  prior  felony  drug  conviction  would 
disqualify  an  offender  for  consideration  for  safety  valve  treatment.  Prior  record  is 
an  important  sentencing  consideration,  but  whether  an  offender  had  a  prior  felony 
drug  conviction  is  not,  hy  itself,  a  dependable  criterion  on  which  to  base  substantial 
swings  in  punishment.  To  illustrate,  prosecutors  have  historically  entered  into  plea 
baiigains  to  give  breaks,  for  example,  to  lower-level  players  in  drug  conspiracies. 
Take  the  example  of  two  defendants  who  committed  the  same  drug  oflense  and  both 
were  sentenced  to  six  months  in  prison.  In  one  case  the  prosecutor  agreed  to  accept 
a  plea  to  a  misdemeanor  from  offender  #1.  Another  prosecutor,  with  essentially  the 
same  leniency  goal  in  mind,  agreed  to  a  sentence  bargain  calling  for  the  defendant 
to  plead  guilty  to  a  felony  charge  in  exchange  for  a  recommendation  (or  binding 
agreement)  of  six  months  in  prison.  This  is  a  typical  example  of  two  prosecutors 
faced  with  similar  ofTenders,  both  seeking  to  achieve  a  desired  sentence  but  using 
different  avenues  to  do  so.  Under  a  safety  valve  approach,  with  its  simplistic  reli¬ 
ance  on  whether  the  prior  offense  to  which  the  defendant  pleaded  was  a  felony  drug 
conviction,  the  nature  of  the  prosecutor's  deal — not  the  actual  seriousness  of  the 
prior  offense — could  translate  into  a  difference  of  five,  ten,  or  even  more  years  in 
prison  for  the  subsequent  offense.  And,  importantly,  in  addition  to  the  federal 
courts,  there  are  60  state  jurisdiction  where  criminal  records  are  established,  juris¬ 
dictions  that  do  not  follow  federal  sentencing  guidelines  and  use  widely  vaiying  plea 
bargaining  and  charging  practices. 

&ine  safety  vafve  proposals  compound  these  kinds  of  problems  by  making  the 
safety  valve  a  discretionary  option  with  the  jud^.  Discretionary  safety  valves  under 
whi^  the  judge  would  rise  his  or  her  own  subjective  judgment  about  whether  and 
how  much  to  reduce  the  sentence  would  undercut  sentence  certainty  and  reintro¬ 
duce  unwarranted  disparity  the  Sentencing  Reform  Act  and  the  sentencing  guide¬ 
lines  were  designed  to  reduce. 

In  sum,  safety  valves  would  exacerbate  the  complexities  of  an  already  complex 
system,  would  fail  to  address  the  structurally  inherent  problems  of  mandatory  mini¬ 
mums,  and  could  foster  unwarranted  disparity. 


>For  example,  the  Commission  designed  the  drug  trafficking  guidelines  so  that  a  typical,  first 
offendW  who  deala  in  a  quantity  of  drugs  corresponding  to  a  mandatory  minimum  will  receive 
a  guid^ne  aentence  at  or  above  the  statutory  minimum.  But,  then  the  guidelines  provide  an 
array  of  aggravating  factoia  to  boost  sentences  higher  fer  more  serious  drug  offenaea.  They  abo 
prmde  aevoal  important  factors  that  moat  people  agree  should  generally  result  in  lower  aen- 
tciKCi  prinripafiy  reduedona  for  a  leas  culpable  role  and  for  a  defendant's  acceptance  of  reapon- 
aiMKty  for  the  oflenae.  In  many  cases,  however,  the  presence  of  these  mitigating  factors  has  ab- 
akoldy  no  effect  on  the  aentence  because  of  the  mandatory  minimuin. 


in.  A  Proposal  To  Bring  About  Grbatbr  Coordination  Bbtwbbn  Mandatory 
Minimuiis  and  thb  Guidbunbs 

I  propose  for  Ccmgress*  oonsideraiion  legislation  that  would  address  oonoems  over 
mandatory  mininBims  for  drug  offenses  in  what  I  believe  is  a  more  svrtematic  and 
rationally  defensible  manner.  Overall,  this  proposal  would  achieve  its  results  by 
bringiM  about  ^Rter  coordination  between  mandatory  minimums  and  the  sentenc¬ 
ing  sidelines,  ^e  proposal  I  have  put  forward  is  supported  in  principle  by  the 
menweia  of  the  Sentencing  Commission,  the  Criminal  Law  Committee  of  the  Judi¬ 
cial  Conference,  and  manv  others. 

Briefly,  the  legislation  nas  these  features: 

First,  recofimizing  Congress'  special  concern  regarding  gun-related  offenses, 
the  bill  would  have  no  impact  on  mandatory  minimums  for  firearms.  Althou^ 
sound  policy  arguments  can  certainly  support  exp^sion  of  the  bill’s  general  ap¬ 
proach,  it  affects  only  drug-related  mandatory  minimums. 

Second,  the  bill  would  not  repeal  current  mandatory  minimums.  Rather,  it 
would  use  them  as  statutorily  set  starting  points  for  guideline  offense  levels. 
This  approadi  would  have  the  effect  of  Congress  setting  the  sentence  in  typical 
cases  in  which  no  aggravating  or  mitigating  factors  recognized  by  the  guidelines 
were  applmble.  Congress  has  a  vital  role  to  play  in  setting  national  sentencing 
policy,  and  this  proposal  fully  accommodates  that  role. 

Third,  aD  guideline  aggravating  factors — such  as  use  of  a  weapon,  a  leader¬ 
ship  role  in  the  offense,  obstruction  of  Justice,  uuuiy  to  a  victim,  etc. — would 
continue  to  apply  as  is  the  case  today.  This  means  that  when  aggravating  fac¬ 
tors  were  present,  the  resulting  guideline  sentence  would  be  greater— often  sub¬ 
stantially ‘greater— than  the  mandatory  minimum.  1  believe  this  facet  of  the 
proposal  meets  sparely  the  American  public's  rightful  concern  that  serious 
crime  be  answered  with  tough  and  sure  punishment. 

Fourth,  in  cases  in  which  mitigating  factors  recognized  by  the  guidelines — 
such  as  a  defendant's  minor  role  in  the  offense  or  acceptance  of  responsibility — 
were  applicable,  the  guidelines*  provisions  for  a  proportionate  reduction  in  the 
sentence  to  account  for  sudi  factors  would  be  permits  in  order  to  draw  distinc¬ 
tions  between  more  and  less  serious  offenders.  This  facet  of  the  proposal  en¬ 
sures  that  while  punishment  will  always  be  tcu/^h  it  will  also  always  be  fair  by 
recognition  of  the  important  principles  of  prouirtionality.  This  does  not  mean 
that  a  minor  participant  in  a  drug  conspiracy  would  not  go  to  prison.  What  it 
does  mean  is  that  because  of  the  existence  of  a  mitigating  factor,  the  sentence 
would  be  somewhat  less  than  the  sentence  for  a  co-defendant  who  did  not  ex¬ 
hibit  the  mitigating  factor. 

Fifth,  in  unusual  cases  with  truly  compelling  circumstances — which  1992  sen¬ 
tencing  data  indicate  occurs  about  six  percent  of  the  time— courts  would  be  per¬ 
mitted  to  depart  below  the  sideline  range  according  to  well-established  statu¬ 
tory  and  case  law  criteria.  The  government  would  maintain  its  right  to  appeal 
any  such  departure  to  ensure  it  met  these  criteria. 

Finally,  to  hirther  develop  sound  sentencing  policy  with  respect  to  first  of¬ 
fenders,  the  bill  directs  the  Sentencing  Commission  to  work  cloTOly  with  the  De¬ 
partment  of  Justice  and  o^ers  to  identify  additional  sentencing  options  that 
would  be  submitted  to  Congress  for  your  consideration  and  approval. 

In  my  view,  this  proposal  would  not  only  alleviate  structural  problems  with  man¬ 
datory  minimums,  it  would  have  two  important  additional  benefits.  As  with  all  man¬ 
datory  minimum  reform  pnmsals,  the  Dill  would  seek  to  increase  fairness  and  pro¬ 
portionality  in  sentencing.  But  in  contrast  to  other  proposals,  the  bill  would  meet 
Uiese  objectives  by  providing  sentencing  adjustments  under  the  mandatory  federal 
sentencing  guidelines  remme.  This  means  that  appropriate  adjustments  for  mitigat¬ 
ing  factors  would  not  be  left  to  unguided  discretion,  but  rather  would  occur  in  a  oer- 
tam  and  predictable  fashion.  Second,  by  using  guideline  mitigation  factors,  which 
have  been  already  construed  by  the  courts,  the  approach  would  not  add  further  com¬ 
plexity  to  the  current  sentencing  system,  and  indeed  would  ease  cmrrent  complex¬ 
ities  by  making  mandatory  minimums  and  the  guidelines  function  in  an  integrated 
manner. 


Conclusion 

In  1984,  before  it  passed  the  Sentencing  Reform  Act  esUblishing  a  regime  of  sen- 
tecudng  guidelines.  Congress  examined  the  highly  diacretionaiy  sentencing  syi^m 
then  in  place  and  ooncmded  that  it  was  haphazard,  unfair,  and  at  times  provicted 
results  tnat  were  disproportionate  to  the  seriousness  of  the  offense.  Congress  deter¬ 
mined  that  sentencing  syatem  that  operates  in  such  a  fashion  ^creatlesj  disrespect 
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for  the  law.  ^  Mr.  Chairman,  I  believe  it  is  time  to  recognise  that  the  outcry  we 
over  mandatory  minimums  is  also  due  to  the  fact  that  they  are, 
with  distuiping  frequency,  operating  in  a  hafdissard,  unfair,  and  disproporwnate 
manner  and  as  a  oonsemienoe  are  undercutting  respe^  for  the  law.  The  importance 
of  maintaining  the  credibility  of  federal  criminal  emorcement  is  simply  too  great  to 
allow  t^  to  happen. 

I  believe  that  what  is  needed  is  oorrective  legislation  that  would,  on  the  one  hand, 
mamtain  Uie  core  jireoepts  of  mandatory  minimums,  namely  that  there  be  certain 
and  sigmncant  punishment,  but  on  the  other  hand,  would  assure  that  proportion^ 
ahty  and  roiuistency  in  punishment  are  not  sacrificed.  Integrating  mandatory  mini¬ 
mums  and  the  guidelines  along  the  lines  of  this  proposal  would/I  believe,  not  only 
aooomi>lish  these  twin  objectives,  but  would  do  so  in  a  manner  that  would  signin- 
cantly  increase  the  efficiency  of  our  current,  somewhat  fragmented,  two-tier  sentenc¬ 
ing  system. 

flfr.  Chairm^,  I  oimmend  you  for  convening  this  hearing  on  this  very  important 
topic.  I  appreciate  the  ooportunity  to  appear  here  today.  The  Commission  looks  for¬ 
ward.  as  alwayj^  to  woixing  with  you  on  this  and  other  important  matters  in  the 
months  ahead.  Thank  you. 

Section-by-Section  Analysis 

1.  Section  1  cites  the  title  of  the  legislation  as  the  •Controlled  Substance  Mini¬ 
mum  Penalty-Sentencing  Guideline  Reconciliation  Act  of  1993." 

2.  Section  2  instructs  the  Sentencing  Commission  to  establish  minimum  offense 
levels  under  Chapter  Two  of  the  sentencing  guidelines  for  the  most  frequently  pros¬ 
ecuted  controlled  substance  offenses  that  presently  are  subject  to  statutory  mini¬ 
mum  penalties. 

The  directive  correlates  the  drug  quantities  and  existing  statutory  minimum  sen¬ 
tence  of  five  years  with  a  Chapter  Two  guideline  offense  level  of  not  less  than  level 
24.  Similarly,  the  dr^  quantities  and  statutory  minimum  sentence  of  ten  years  are 
correlated  with  an  offense  level  of  not  less  than  30.  For  offenses  in  which  death  or 
serious  bodily  i^ury  results  from  use  of  the  controlled  substance,  the  20-year  statu¬ 
tory  minimum  is  correlated  with  an  offense  level  of  38.  Finally,  for  offenses  involv¬ 
ing  the  simple  possession  of  more  than  five  grams  of  crac^,  the  existing  five-year 
statutory  nunimum  is  correlated  with  an  offense  level  of  24.  In  each  case,  the  of¬ 
fense  levels  chosen  are  those  that,  in  the  absence  of  any  mitigating  or  aggravating 
factors  recognized  under  the  guidelines,  would  produce  a  guideline  range  that  con¬ 
tains  the  existing  statutory  minimum  sentences. 

In  the  case  of  the  five-  and  ten -year  statutory  minimum  sentences,  the  minimum 
offense  levels  designated  in  the  statute^  directive  to  the  commission  are  each  two 
levels  lower  than  uiose  presently  used  in  the  sentencing  guidelines.  When  initially 
promulgating  the  guidelines  for  drug  trafficking  offenses,  the  Commission  felt  com¬ 
pelled  to  use  minimum  offense  levds  equating  to  sentencing  ranges  with  a  lower 
limit  that  was  above  the  applicable  statutory  minimum  sentence.  Ine  proposed  stat- 
utoiv  directive  would  permit  the  Commission  to  effect  a  modest  reduction  in  offense 
levels,  but  the  resultii^  guideline  ranges  applicable  to  first  offenders  subject  to  no 
aggravating  or  mitigating  factors  under  the  Sidelines  would  still  accommodate  the 
statutory  minimum  sentences. 

3.  Section  3  of  the  bill  reconciles  the  operation  of  the  sentencing  guidelines  with 
the  statutory  minimum  sentences  contained  in  sections  841(b),  844(a),  and  96()(b) 
of  title  21,  United  States  Code.  These  are  the  minimum  sentences  presentW  applica¬ 
ble  to  drug  trafficking  offenses  and  the  simple  possession  of  more  than  five  ^ams 
of  crack.  The  bill  does  not  repeal  these  statu toiy  minimum  penalties.  It  retains 
them  for  the  purpose  of  establishing,  pursuant  to  specific  statute^  directives  to  the 
Sentencing  Commission,  base  penalties  under  the  sentencing  guidelines  for  troical 
cases  involving  drug  quantities  that  correlate  with  the  statutory  minimums.  The  ex¬ 
isting  statutory  ban  on  probation  also  would  be  retained. 

Nevertheless,  the  le^slation  language  would  permit  the  guidelines  to  operate 
unimpeded  by  the  Statutory  minimums;  i.e.,  any  pertinent  aggravating  or  mitigat¬ 
ing  provision  under  the  guidelines  that  is  applicable  to  the  acfendant  under  the 
facts  of  the  case  would  adjust  the  guideline  range  above  or  below  the  statutory  mini¬ 
mum  sentence.  The  court  would  then  impose  a  sentence  within  the  guideline  range. 
Additionally,  if  no  aggravating  or  mitigating  factors  applied,  the  court  could  sen¬ 
tence  at  any  point  witnin  the  guideline  range  that  incoi^rates  the  otherwise  appli¬ 
cable  statutory  minimum  sentence,  even  if  the  chosen  sentence  was  lower  than  the 
otherwise  applicable  statutory  minimum.  Furthermore,  if  a  basis  for  sentencing  out- 


<8.  Rep.  No.  225,  96th  Cong.,  1st  Sees.  46  (1963). 
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side  the  guideline  renge  (i.e.,  depsrture)  exisied  under  the  applicable  statute  (Le., 
18  U^.C.  (3568(b)),  pertinent  provisions  of  the  guidelines  and  polW  statements, 
and  relevant  case  law,  the  court  in  its  discretimi  could  impose  a  depamre  sentence. 
For  examine,  a  mother  of  a  child  bom  with  AIDS  who,  for  a  fee  of  $2,000.  agrees 
to  act  as  a  heroin  courier  on  one  occasion  to  nt  mone^  to  pay  for  her  <^ld^8  treat¬ 
ment,  could  receive  a  sentence  below  the  guid^ine  minimum. 

4.  Section  4  of  the  biU  allows  the  reconciliation  of  Uie  guidelines  and  statutoiy 
minimum  sentences  to  have  a  limited  retroactive  effect,  notwithstanding  the  provi¬ 
sions  of  1UJ3.C.  (109. 

First  it  would  i^w  the  provisions  of  section  3  to  be  applied  after  they  take  effect 
to  aqy  case  not  yet  sentenced. 

Second,  it  would  permit  the  jprovisiona  of  section  3  to  ^ply  to  any  reconsideration 
of  sentence  authoriied  by  the  Commission  under  18  U.S.(J.  {  3582(cX2). 

Application  of  the  sentencing  policy  changes  to  cases  previously  sentenced  pre¬ 
sents  a  number  of  practical  problems  that  would  need  to  m  addressed  in  order  for 
this  procedure  to  be  feasible.  The  Commission  will  continue  to  discuss  these  issues 
vfith  representativea  of  the  various  components  of  the  criminal  justice  system  in  an 
eflbrt  to  find  a  reasonable  means  to  achieve  this  objective. 

5.  Section  6  of  the  bill  aUows  the  Commission  reasonable  flexibility  to  implement 
any  specific  statu toiy  directive  in  a  manner  most  consistent  with  the  sentencing 
guidelines  as  a  whole. 

It  also  provides  the  Commission  with  a  general  grant  of  authority  to  effect 
chants  in  guidelines  that  initially  are  constructed  in  fulfillment  of  a  specific  statu¬ 
tory  directive.  When  any  such  chants  are  made,  the  provision  requires  that  the 
Commission  hi^ij^t  and  explain  the  modifications  so  that  0>ngre88  can  specifi¬ 
cally  consider  their  advisability. 

Experience  has  shown  a  need  for  such  flexibility  in'  light  of  changing  cir¬ 
cumstances.  For  example,  many  believe  that  the  guideline  applicable  to  career  of¬ 
fenders,  which  the  (Commission  promulgated  pursuant  to  a  specific  directive  in  the 
Sentendng  Itoform  Act  (28  UJS.(j.  (994  (h)),  would  be  revisits,  with  the  flexibility 
afforded  by  this  change,  the  Commission  wcnild  have  the  latitude  to  modify  the 
guideline  without  a  spedfic  amendment  to  the  statute. 

6.  Section  6  requires  the  Commission  to  conduct  a  study  and  report  to  Con^ss 
within  6  months  on  sentencing  practices  as  they  relate  to  first-offender,  non-violent 
defendants  convicted  of  drug  offenses.  Congress  and  the  (Commission  would  then  be 
in  a  more  informed  position  to  consider  further  changes  in  sentencing  policy  that 
may  be  appropriate  for  such  offenders. 
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AN  ACT 


SECTION  1.  This  Act  may  be  cited  as  the  "Controlled  Substance 
Minimum  Penalty-Sentencing  Guideline  Reconciliation  Act  of 


1993." 


SEC<  2>  Directive  to  the  Sentencing  Commission  Regarding 
Amendments  to  the  Sentencing  Guidelines  for  Controlled 
Substance  Offenses. 


(a)  Within  sixty  days  of  the  date  of  enactment  of  this  Act,  the 
i  United  States  Sentencing  Commission  shall  amend  the  sentencing 
f  guidelines  as  necessary  to  ensure  that  the  Chapter  Two  offense 
I  level  aqi^Ucable  to  ~ 

(1)  a  defendant  whose  offense  involved  a  type  and  quantity 

f  / 

■%:  /  of  controlled  substaiKe  set  forth  in  section  841(b)(1)(A)  or 
%  960(bKl)  of  title  21,  United  States  Code,  is  not  less  than  level  30; 


(2)  a  defendant  whose  offense  involved.a  type  and  quantity 
of  controlled  substance  set  forth  in  section  841(bXl)(B)  or 
960(b)(2)  of  title  21,  United  States  Code,  is  not  less  than  level  24; 

(3)  a  defendant  subject  to  an  enhanced  penalty  under 
section  841(bKlKA).  841(b)(1)(B).  841(b)(1)(C),  960(b)(1). 
960(b)(2),  or  960(bK3)  of  title  21,  United  States  Code,  for  an 
offense  resulting  in  death  or  serious  bodily  injury  from  the  use  of 
the  controlled  substance,  is  not  less  than  level  38. 

(4)  a  defendant  subject  to  a  minimum  sentence  of  five  years 
under  section  844(a)  of  title  21,  United  Sutes  Code,  for  the 
possession  of  cocaine  base,  is  not  less  than  level  24. 

(b)  The  Commission  may  make  such  additional  amendments  as  it 
deems  necessary  and  appropriate  to  harmonize  the  sentencing 
guidelines  and  policy  statements  to  ai^  amendments  promulgated 
pursuant  to  subsection  (a). 

(c)  The  provimons  oi  section  994(x)  of  title  28,  United  States  Code, 
shall  not  ^iply  to  the  promulgation  of  amendments  under  this 
section. 


(d)  Th«  amendments  to  ^  smaeaeiag  guidelines  pro^tgated  hy 
the  Sentencing  Conunission  punuant  to  this  section  shall  take 
effect  sixty  days  following  the  date  of  enactment  of  this  Act, 


SEC  3.  Interaction  of  Minimum  Penalties  with  Sentencing 
Guidelines. 

(a)  Section  401  of  the  Controlled  Substances  Act  (21  U.S.C  §  841) 
is  amended  by  inserting  the  following  new  subsection  following 
subsection  (b): 

'Interaction  of  minimum  penaitics  with  sentencing  guidelines 
(c)  Notwithstanding  the  minimum  penalties  set  forth  in  subsection 

(b) .- 

(1)  the  court  shall  impose  a  sentence  within  the  applicable 
sentencing  guideline  range,  or 

(2)  if  the  court  determines,  in  accordance  with  section 
3S53(b)  of  title  18,  United  States  Cbde,  and  zxxy  pertinent  policy 
statement  issued  by  the  Sentencing  Commission,  that  a  sentence 
outside  the  guideline  range  is  warranted,  the  court  may  impose 
sudi  a  sentence.”. 


% 


(b)  Se^on  1010  of  the  ComroUed  Import  and  Export 

Act  (21  U.S^  i  960)  is  antended  by  inserting  the  following  new 
subsection  following  subsection  (b): 

‘Interaction  of  minimum  penalties  with  sentencing  guidelines 

(c)  Notwithstanding  the  minimum  penalties  set  forth  in  subsection 

(b) .- 

(1)  the  court  shall  impose  a  sentence  within  the  applicable 
sentencing  guideline  range,  or 

(2)  if  the  court  determines,  in  accordance  with  section 
3SS3(b)  of  title  18,  United  States  Code,  and  any  pertinent  policy 
statement  issued  1^  the  Sentencing  Commission,  that  a  sentence 
outside  the  fuideline  range  is  warranted,  the  court  may  impose 
such  a  sentence.". 

(c)  Section  404  of  the  Controlled  Substances  Act  (21  U.S.C.  $  844) 
is  amended  by  inserting  the  following  new  subsection  following 
subsection  (a): 

"(b)  Notwithstanding  the  five  year  minimum  penalty  set  forth  in 


subsectioa  (aX-* 


(1)  the  QOiirt  shall  impose  *  sea^^  iMthui  the  applicable 


sentencing  guideline  range,  or 


(2)  if  the  court  determines,  in  accordance  with  section 
3S53(b)  of  title  18,  United  States  Code,  and  any  pertinent  policy 
statement  issued  by  the  Sentencing  Commission,  that  a  sentence 
outside  the  guideline  range  is  wananted,  the  court  may  impose 
such  a  sentence.*. 


(d)  This  section  shall  take  effect  sixty  days  following  the  date  of 
enactment  of  this  Act 


SEC  4.  Effective  Date. 

.  Notwithstanding  the  provisions  of  section  109  of  title  1, 
United  States  Code,  the  provisions  of  section  3  of  this  Act  shall 
appfy  (I)  to  ai^  defendant  sentenced  on  or  after  the  date  section 
3  of  this  Act  takes  effect;  and  (2)  in  ai^  determination  under 
section  3S82(cK2)  of  title  18,  United  States  Code. 


SEC  5.  Coomdssion  Autfaorily  to  Modify  Guidelines  Promulgated 
Ptmiaat  to  Statutory  Diracthm. 


SectkmS^  of  title  28  b  asieinideid  by  iiberUng  the  folfoviing 


additional  section: 


rVr-v 

Mr 

J:  V  "(y)  Variance  of  Specific  Statutory  Directive;  Amendment  of 

A  ■ 

;  Guideline  Subject  to  Specific  Statutory  Directive  to  the 
^  ‘  Commission. 


Notwithstanding  any  other  provision  of  law,  the  Commission 

may- 

(1)  in  promulgating  an  amendment  to  a  guideline  or  policy 
statement  pursuant  to  a  specific  sututory  directive,  make  such 
adjustments  as  the  Commission  deems  reasonable  and  necessary  to 
effectuate  the  intent  of  such  directive  in  a  marmer  consistent  with 
the  guidelines  and  policy  statements  as  a  whole;  and 

^ ' 

T  ■  - 

ic;/  *  ' 

- 

}  (2)  subser^ently  promulgate  and  submit  to  Congress  an 

Wf- 

amendment  to  a  guideline  or  poli^  statement  that  has  been  the 

W' 

'  subject  of  a  specific  statutory  directive,  provided  that  any 
amendment  that  is  at  variance  with  any  statutory  directive  to  the 
OommisskHi  shall  be  yeciftcally  designated  as  such  and 


Wi  the  ftas<m 


i  <  therefor.*. 


SEC  S.  Commission  Report  Relating  to  Sentences  for  First>Time, 
Non* Violent  Offenders. 


(a)  Report.~Not  more  than  six  months  after  the  date  of  enactment 
of  this  Act,  the  Commission  shall  transmit  to  the  respective 
Judiciary  Committees  of  the  Senate  and  House  of  Representatives 
a  report  on  sentencing  practices  as  they  relate  to  offenders 
convicted  of  controlled  substance  offenses  under  title  21,  United 
States  Code,  udio  are  first  offenders  and  whose  offense  conduct 
does  not  involve  violence. 


(b)  Conqronents  of  Report-Tbe  report  mandated  by  subsection  (a) 
fimil  indtide  a  consideration  of  the  appropriateiMss  of  providing  for 
modifications  of  current  sentencing  practices  as  they  relate  to  such 
offooders  and  other  related  matters  as  the  Commission  determines 
appropriate. 


(c)  Gosaoltatioii  widi  CHmiiiai  Jiistioe  Aiithorilies.~In  fulfilling  its 
Ab  secitoB^  tjfo  Comminfoii  tiiall  coaialt  with 


tbefOpresentativcs  ctf 

•■S\‘ 

994(o)  of  title  28,  and  other  person^ '»  the  Conunission  deems 
appropriate. 
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Mr.  ScHUMER.  lliank  you.  Judge  Wilkins,  I  thank  you  for  ymir 
excellent  and  thouchtlul  testimony.  I  have  some  questions  about  it. 

Before  we  get  to  yovL  Mr.  Attorney  General,  we  have  a  vote,  we 
have  5  minutes.  We  will  tn  to  come  back  by  1  o'clock  and  resume. 

Oh.  Two  5-minute  votes?  Just  two  votes.  OK.  Then  we  will  just 
have  to  play  it  by  ear  and  we  will  come  back  as  soon  as  we  can. 

[Recess] 

Mr.  ScHUMER.  I  apologize  for  the  delay.  There  were  indeed  two 
votes. 

And  now,  Attorney  General  Barr,  your  statement  will  be  read 
into  the  record.  We  welcome  you  here.  Proceed  as  you  wish. 

STATEMENT  OF  WILLIAM  P.  BARR,  SHAW,  PITTMAN,  POTTS  & 
TROWBRIDGE,  WASHINGTON,  DC 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor¬ 
tunity  to  be  here,  and  I  want  to  salute  you  and  the  committee  for 
taking  up  this  important  topic.  It  has  been  a  hot  one,  but  up  until 
this  hearing,  frankly,  there  has  been  more  heat  and  less  light  shed 
on  the  issue.  And,  as  Congressman  Mazzoli  said,  I  really  want  to 
commend  ^our  opening  statement,  which  was  superb,  and  it  was 
the  first  time  I  really  heard  the  facts  laid  out  on  the  record.  And 
I  a^ee  that  this  is  a  topic  that  we  really  have  to  deal  with  on  the 
basis  of  the  facts  and  not  allow  myths  to  drive  policv. 

I  am  just  going  to  make  three  quick  points,  ana  I  also  want  to 
take  up  the  issue  vou  asked  me  to  address,  which  is  this  notion  of 
a  safety  valve  and  some  of  the  practical  concerns  I  have  about  it. 

I  support  the  current  system.  I  think  mandatory  minimums  are 
fair  in  principle,  and  X  think  they  are  being  fairly  implemented.  I 
think  the  data  shows  that  the  notion  that  there  are — that  the  as¬ 
tern  is  generating  significant  numbers  of  cases  where  hapless  vic¬ 
tims  are  being  treated  unfairly  with  draconian  sentences  is  a  myth. 
That  as  you,  I  think,  are  finding,  those  egregious  cases,  as  you  call 
them,  are  few  and  far  between. 

Second,  I  think  it  is  important  to  bear  in  mind  that  this  is  a  pun¬ 
ishment.  These  mandatories  minimums  reflect  the  judgment  of 
Congress  several  years  ago  that  the  punishment  fits  the  crime.  I 
agree  that  the  punishment  fits  the  crime,  and  I  don’t  think  any¬ 
thing  has  happened  since  then  to  suggest  it  doesn't.  If  anything,  we 
know  more  and  more  how  devastating  drug  trafficking  is,  the  de¬ 
struction  it  causes.  I  think  the  drug  plague  in  the  United  States 
has  cost  our  society  more  in  lives  and  treasure  and  spirit  than  all 
the  foreign  wars  tnat  we  have  ever  fought  as  a  nation.  The  drug 
trade  could  not  go  on  unless  there  were  people  willing  to  engage 
in  trafficking.  And  no  one  who  engages  in  trafficking  these  days 
does  so  unwitting  of  the  danger  of  the  drug  trade,  the  devastation 
it  causes,  and  the  risks  involved. 

We  have  spent  10  years  getting  the  {Mint  across  that  we  mean 
business— that  l^e  Federal  Government  is  tough  and  there  are^  not 
going  to  be  excuses  for  participating  in  this  drug  trade.  And  it  is 
starting  to  sink  in  and  people  are  scared  of  the  Federal  system,  and 
now  is  not  Ae  time,  in  my  vien^to  be  sending  a  mixed  message. 
People  who  engage  in  drug  tramcking  are  engaging  in  it  with  a 
contumacious  state  of  mind,  and  I  think  that  the  5-year  penalty, 
the  10-year  penalty  is  a  just  penalty. 


82 


The  third  thing — and  I  think  very  important  to  bear  in  mind — 
is  how  important  mandato^  minimums  are  as  a  practical  tool  in 
figditing  the  drug  trade.  Picking  up  again  on  what  Congressman 
Miazon  said,  Federal  prosecutors  are  not  in  this  to  nail  mopes  who 
have  nothing  to  offer,  hapless  people.  They  are  going  a^r  the  or¬ 
ganizations.  That  is  the  objective.  Federal  prosecutors  are  dedi¬ 
cated  people.  They  are  overworked.  They  want  to  stop  the  drug 
trade  and  they  are  going  after  these  organizations. 

And  I  would  say  the  singlemost  important  tool  that  the  prosecu¬ 
tors  have  todav  is  mandatory  minimums.  Why?  Because  me  drug 
trade  is  carried  on  thro^h  organizations  that  are  highly  secretive,  « 

where  there  are  financial  incentives  to  keep  that  secrecy  and  to 
keep  your  mouth  shut  even  if  you  are  caught,  where  there  is  even 
a  risk  to  your  life  if  you  soueal.  You  can  get  executed  by  the  dru<x 
organization  or  a  related  drug  organization.  And  frequently  there  « 

are  ties  of  culture.  For  example,  some  of  the  drug  gangs,  the  dis¬ 
tribution  in  the  United  States  are  tied  together  with  culture  and 
lan^age  that  make  it  very  difficult  for  people  to  squeal. 

The  only  way  we  have  to  break  into  these  organizations  is  to 
“turn”  sometimes  the  lowest  level  person  so  that  prosecutors  can 
march  their  way  up  the  chain,  and  what  makes  this  process  pos¬ 
sible  is  the  very  stiff  penalty  of  the  mandatory  minimum.  Now, 
right  now  the  reason  the  Government  can  get  cooperation  is  be¬ 
cause  the  defendant  knows  that  there  is  only  one  way  to  break 
through  the  floor  of  that  mandatory  minimum,  one  way  and  one 
way  only,  and  that  is  to  give  substantial  cooperation  to  the  prosecu¬ 
tor. 

Now,  what  I  am  concerned  about  is  the  safety  valve  and  what 
impact  that  could  have.  If  there  is  discretion  placed  in  a  judge  to 
reach  the  decision  that  you  can  break  through  that  floor,  even  if 
you  haven’t  provided  substantial  cooperation,  I  think  it  is  going  to 
dilute  the  strength  of  this  leverage  that  the  prosecutor  has.  Be¬ 
cause  then  the  defendant  knows  he  has  another  avenue  around  the 
mandatory  minimum,  which  is  to  persuade  a  judge,  not  the  pros¬ 
ecutor,  but  to  persuade  a  judge,  “Hey,  I’m  iust  a  de  minimis  factor 
and  I  don’t  have  any  information.”  And,  if  he  can  persuade  a  judge 
of  that,  the  rug  is  pulled  out  from  under  the  prosecutor. 

I  would  be  very  cautious  about  a  safety  valve.  But  if  you  deter¬ 
mine  that  this  is  a  sufficient  problem  that  merited  a  safety  valve 
of  some  sort,  then  what  I  would  urge  you  to  consider  is  one  that 
operates  very  much  like  the  substantial  assistance  safety  valve.  « 

Ine  prosecutor  has  to  be  in  the  loop.  That  is,  the  prosecutor  files 
a  motion,  just  as  he  would  file  a  substantial  assistance  motion,  say^ 
ing  that  this  person  has  tried  to  their  maximum  ability  to  cooper¬ 
ate.  They  have  worn  the  wire  that  we  asked  them  to  wear.  They  - 

have  done  everything  we  have  asked  and,  unfortunately,  haven’t 
turned  up  anything  that  really  amounted  to  substantial  assistance. 

But  they  have  cooperated.  They  have  testified  and  so  forth,  and 
they  were  limited  players. 

And  I  think  there  should  be  a  limit  on  how  much  it  can  be  re¬ 
duced,  so  you  still  have  a  fairly  significant  deterrent  even  for  the 
de  minimis  player.  Because  one  thing  we  have  to  worry  about  is 
the  drug  tramckers  will  use  the  people  who  have  the  least  to  lose. 

I^ey  use  kids.  And,  if  we  say,  ^ell,  now  empathetic  girlfriends 
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are  people  that  are  going  to  get  breaks,  we  are  going  to  see  a  lot 
more  empaUietic  girlmends  involved  in  the  drug  trafficking  ” 

So  I  still  Aink  there  has  to  be  a  deterrent,  out  thc^e  are^  in  a 
nutshell,  my  thou|^ts  on  this  safety  valve  concept  I  think  it  is  im¬ 
portant  not  to  iust  shift  it  over  to  the  judges,  and  I  think  if  you 
look  at  what  the  prosecutors’  interests  are  here,  prosecutors  are 
getting  around  the  Thornburgh  memo  in  empathetic  cases.  They 
are  tr^ng  to  find  substantial  assistance  and  they  are  doing  other 
things  to  try  to  give  people  a  break.  They  have  no  interest  in 
spending  their  resources  going  after  a  mope  that  really  can’t  give 
them  aiwthing.  So  that  in  a  nutshell  are  my  thoughts. 

Mr.  Chairman,  thank  you  again. 

[The  prepared  statement  of  Mr.  Barr  follows:] 


Prepared  Statement  op  William  P.  Barr,  Shaw,  Pittman,  Potts  &  Trowbridge 

Thank  you,  Mr.  Chairman,  for  inviting  me  to  this  hearing  and  allowing  me  to 
share  my  thou^ts  on  the  issue  of  mandatory  minimum  sentences  for  federal  drug 
trafllicking  violations.  I  particularly  ap|)reciate  the  opportunity  to  offer  mv  Mrspec- 
tive  b^ause  much  of  the  media  attention  given  to  this  subject  has  oveno<«ed  the 
views  of  law  enforcement.  Perhaj»  today's  nearing  will  help  to  remedy  this  situa- 

My  purpose  in  being  here  today  is  to  offer  my  support  for  the  mandatory  mini¬ 
mum  sentences  currently  includea  in  federal  drug  control  statutes.  I  firmly  believe 
that  Congress,  with  the  strong  support  of  both  Presidents  Reagan  and  Bush,  acted 
appropriately  when  it  established  these  penalties  in  the  1980*8,  and  that  mandatory 
sentences  have  contributed  greatly  to  a  mcgor  shift  in  attitude  over  the  past  five 
years  concemiM  drug  abuse. 

The  support  loffer  for  these  penalties  stands  in  sha^  contrast  to  the  attacks  now 
being  waged  against  them.  A  clear  inipression  now  exists  that  a  substantial  portion 
of  the  fe&ral  prison  population  consists  of  non-violent,  low-level  drug  abusere  who 
have  never  before  been  convidted  of  a  fekiny.  The  picture  being  painted  of  this  sm>- 
posed  group  is  one  of  essentially  hapless  people  who  have  been  cau^t  up  in  the 
drag  war  and  are  barely  culpable  of  criminal  wrongdoing.  Moreover,  it  nas  been  sug¬ 
gested  that  this  large  segment  of  the  prison  population  is  displacing  the  real  violent 
criminals  who  are  presently  on  the  streeU  because  of  a  shortage  of  priron  beds. 

This  image  of  significant  numbers  of  drug  war  “victims*  sitting  in  federal  prisons 
for  long  penods  of  time  is  simply  a  myth.  Even  a  quick  review  of  the  relevant  infor¬ 
mation,  mduding  available  statistic^  the  testimony  of  federal  law  enforcement,  and 
federal  law,  reveals  that  this  image  does  not  square  with  the  facta. 

Nearly  80%  of  the  federal  drug  ofienders  senUnced  in  1992  were  either  amm, 
recidivisU  or  found  by  the  court  to  be  leaders  or  organizers  of  drug  distri^tion  net¬ 
works.  Of  the  22  of  the  federal  drug  prisoners  not  fitUng  this  description,  nearly 
half  are  not  incarcerated  under  a  mandatoiy  drug  sentence.  This  means  that  less 
than  12%  of  all  drug  trafiickero  in  federal  prison  are  serving  mandatow  Mntences 
and  were  unarmed  non-leaders  who  had  no  prior  convictions.  It  should  be  note^ 
however,  that  many  in  this  12%  group  could  rtill  p^  a  significant  threat  to  public 
safety  based  upon  cHher  factors  such  a  juvenile  convictions  and  prior  arrests. 

These  liatistlca  would  come  as  no  surprise  to  federal  drug  agents  and  prosecutors. 
Anyone  within  those  ranks  could  tell  you  that  nearly  all  of  ^e  drug  tramckers  t^y 
encounter  are  not  merely  misguided  souls  making  their  first  mist^e.  Rather,  they 
focus  their  ^Ibrta  on  deadly  drug  distribution  organizatkms  who  often  view  vMlenoe 
as  simp^  a  pi^  of  business.  Inlfeed,  federal  law  enforcement  officials  spend  thou¬ 
sands  of  hours  training  and  imparing  to  dismantle  sudi  enterprises. 


lent  ( 

since  parole  was  asousneu  m  MIC  sjrwviu  lu  ^ 

push  ^lent  eriminak  out  of  prison  early.  Second,  while  there  has  l^n  a  large 
number  of  drug  offenders  sent  to  federal  |mons  in  iMnt  years,  there  also  has  been 
an  umaeoedented  number  of  violent  criminals  imprisoned  during  this  same  perM 
of  tim^  1*rD|fect  Triggerlodt*  alone  has  netted  ovw  1^000  felons  uring  firearms  in 

f«cU  about  the  troe  oompodtion  of  the  Ctder^  jwiaoiij^ 
ula^n,  we  muet  not  lose  sijh^  of  ^  eevere  threat  drug  po*®*  ^ 
wsU  being.  In  the  19^s,  Conipfess  made  the  Judgment  that  drag  trafmtiiig  is  a 
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heinous  act  and  established  punishment  that  fits  the  crime.  1  still  believe  that  the 
punishment  fits  the  crime. 

Consider  all  that  our  nation  has  been  thro  j^  over  the  past  decade  in  the  struggle 
a^nst  dxugs — the  virtual  devastation  of  nei^borhoods,  the  destroyed  lives  of  orug 
abusers*  the  murdered  law  enforcement  oflkers  and  their  sufTering  wives  and  chiH 
dren,  the  newborn  diildren  who  have  entered  life  ar  drug  addicts.  Add  to  these 
numbers  the  hundreds  of  brave  judges,  police  and  soldiers  in  Colombia,  Italy  and 
other  forei^  countries  who  have  died  violent  deaths  fighting  the  drug  lords.  The 
conclusion  is  clear.  The  penalties  Congress  established  for  drug  distribution  unques¬ 
tionably  maUh  the  destructive  efTecis  of  the  crime. 

It  is  difficult  not  to  conclude  that  those  who  continue  to  engage  in  drug  traffidcing 
after  all  that  this  nation  has  been  through  must  possess  a  contumacious  state  of 
mind,  b  weiring  Uie  sul^tantial  risks  involved  against  the  specific  business  oppor¬ 
tunity,  they  msplay  a  cold  and  calculating  nature.  It  is  obvious  that  such  behavior 
is  completely  inconsistent  with  the  best  interests  of  the  community  in  which  they 
live. 

Not  only  did  Congress  act  justly  in  creating  mandatory  sentences,  but  it  also  gave 
federal  law  enforcement  an  extremely  valuable  tool  for  dismantling  drug  distribu¬ 
tion  organizations.  Drug  trafficking  enterprises  are  highly  integrated  structures. 
Thus,  law  enforcement  ofticials  frequentlv  rely  upon  those  within  the  conspiracy  to 
acouire  evidence  of  criminal  violations.  Mandatoiy  minimum  sentences  have  proven 
to  De  a  very  successhil  tool  for  law  enforcement  in  working  its  way  up  in  an  organi¬ 
zation. 

In  conclusion,  Mr.  Chairman,  I  hope  that  you  and  your  colleagues  will  proceed 
cautiously  in  reviewing  this  issue  and  considering  any  changes  to  the  law.  1  have 
reservations  about  creating  a  safety  valve  which  empowers  the  judiciary  to  auto¬ 
matically  nullify  a  mandatory  sentence.  Such  an  exception  could  undermine  the  ef¬ 
fectiveness  of  mandatory  sentences  as  a  law  enforcement  tool  because  defendants, 
knowing  that  the  judge  will  waive  the  tough  sentence,  may  claim  that  they  can  net 
.provide  substantial  assistance  to  the  government.  I  trust  you  will  weigh  this  concern 
in  your  future  deliberations. 


Mr.  SCHUMER.  Well,  I  want  to  thank  you  for  yovir  very  interest¬ 
ing  testimony.  In  this  hearing  we  are  really  trying  tc  learn  and 
grope  with  an  issue  that  is  a  difficult  issue.  There  is  no  easy  an¬ 
swer.  And  both,  I  think  both  you,  Judge  Wilkins,  and  you.  Attorney 
General  Barr,  have  helped  with  that. 

Judge  Wilkins,  let  me  ask  you  first  a  couple  of  questions  about 
what  you  mentioned.  If,  in  your  proposal  of  a  safety  valve  going 
below  the  guidelines,  your  general  proposal,  would  there  be  a  limit 
on  how  low  you  could  go? 

JudTO  Wilkins.  Absolutely. 

Mr.  SCHUMER.  What  would  that  be? 

Judge  Wilkins.  The  guidelines  now  work  independent  of  manda¬ 
tory  minimums. 

Mr.  ScHUMER.  No,  I  understand. 

Judge  Wilkins.  And  the  same  mitigating  factors  apply  in  those 
cases  that  I  am  suggesting  should  also  be  allowed  to  apply  in  a 
mandatory  minimum  drug  case. 

Mr.  ScHUMER.  So  what  you  are  simply  saying  is  pass  a  manda¬ 
tory  minimum  but  don’t  make  that  the  floor,  make  that  sort  of  Ae 
average,  the  level  for  the  average  person  and  you  can  go  up  a  lim¬ 
ited  amount  and  down  a  limited  amount? 

Jud^  Wilkins.  That  is  what  I  am  sa^^ng.  That  is  right.  And  it 
would  be  a  structured  up  and  down.  If  it  weren’t  structured  up 
now — in  fact - 

Mr.  SCHUMER.  Yes,  I  understand. 

Judge  Wilkins  [continuing.  Seldom  is  the  mandatory  minimum 
penalty  the  actual  sentence  imposed  on  a  defendant  who  has  any 
aggravating  role  because  the  sentence  is  going  to  be  structured  up. 
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Mr.  ScHUiiER.  I  understand.  The  fear  that  this  committee  has, 
most  of  this  committee,  certainly  most  of  the  public,  is  that  if  you 
allow  too  much  discretion  on  the  down  side  people  who  dewrve  to 
go  to  prison  won’t  or  that  people  who  deserve  to  m  to  prison  for 
a  significant  sentence  will  get  a  slap  on  the  vnist,  the  6*month-type 
situation. 

Judge  WmciNS.  That  is  correct. 

Mr.  ScHUMER.  If  that  fear  is  real  I  will  tell  you  what  will  happen 
if  your  prt^sal  is  passed.  They  will  just  up  the  mandatory  mini¬ 
mum.  So  if  Aey  wony  that  someone  might  get  2  jrears  when  they 
think  they  should  get  4,  instead  of  passing  an  8-year  mandatory 
minimum  they  will  pass  a  10-  or  12-year  mandatory  minimum  and 
it  would  be  counterproductive. 

So  one  thing  I  would  urge,  and  I  would  look  forward  to  looking 
at  your  written  submission,  is  that  there  be  some  guaranteed  floor 
as  to  what  the  sentence  could  not  go  below  in  terms  of  a  percentage 
of  the  guideline.  And  that  might  be  helpful,  it  might  not.  I  can  t 
tell.  I  would  have  to  talk  to  my  colleagues  and  think  it  over  myself 
in  terms  of  that  And  right  now  you  don’t  have  that - 

Judge  Wilkins.  Yes,  we  do. 

Mr.  ScwuMER.  You  do.  . 

Judge  Wilkins.  The  guidelines  provide  the  floor,  Mr.  Chairrnan. 
The  judge  cannot,  facing  a  defendant  who  has  a  very  minor  periph¬ 
eral  role  in  a  drug  conspiracy  and  who  has  accepted  responsibiliW, 
that  judge  is  not  allowed  to  sentence  to  whatever  sentence  the 
judge  thinks  is  appropriate. 

Mr.  ScHUMER.  Well,  I  understand  that.  .  ,  ,  ,. 

Judge  Wilkins.  The  guidelines  will  say,  here  is  the  bottom  line. 

Mr.  ScHUMER.  I  know  what  the  guidelines  do.  In  your  proposal 
it  seemed  more  tentative.  You  don’t  mean  that? 

Judge  Wilkins.  No,  I  did  not  mean  that. 

Mr.  ScHUMER.  So  in  the  example  you  told,  the  person  who  got 
the  10-year  were  the  average  people,  the  16-year  was  the  ring¬ 
leader,  and  the  6-year  was— I  can’t  remember  the-^as  it  courier? 

Jud^  Wilkins.  A  courier. 

Mr.  SCHUMER.  For  a  minor  participant,  the  court  couldnt  go 
below  5  years,  the  judge  could  not  go  below  5  years,  for  ins^ce? 

Judge  Wilkins.  'Through  the  operation  of  the  guidelines,  that  is 
correct,  'That  is  the  minimum.  The  fellow  might  get  a  BVa-year  sen¬ 
tence — 

Mr.  SCHUMER.  I  understand.  ,  .  .  ^  j 

Judge  WllKD®  [continuing].  Because  the  judge  has  a^anged 
that  wat  would  be  the  bottom.  Except,  Mr.  Chairman,  so  there  to 
no  misunderstanding,  under  the  Sentencing  Reform  Act  ju^es  who 
can  identify  an  aggravating  or  mitigating  factor  not  con^ered  by 
the  guidelines  can  depart  above  or  below  the  guidelines.  The  judge 
couldn’t  use  minor  role  again,  but  some  other  mitigating  factor 
could  be  a  basis  for  the  departure. 

Mr.  SCHUMER.  Ri^t.  Yes.  j  r 

Judge  Wilkins,  And  there  are  only  a  few  veiy  limited  factors  rec- 
ogni:^  by  the  courts.  The  judge  then  could  state  that  reason  on 
the  record  and  sentence  below  the  guidelines. 

Mr.  SCHUMER.  Right. 
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Judge  WiuciNS.  That  occurs  in  all  cases  other  than  when 
-mandatories  apply.  But  it  only  occurs  in  6  percent  of  all  the  cases. 

Mr.  ScHUMER.  And  that  is  what  you  refer  to  as  the  safety  valve 
in  the  guidelines  itself? 

Jud^  Wilkins.  That  is  correct 

Mr.  SCHUMER.  That  is  correct?  OK.  And  that  I  think,  even 
though  it  is  only  6  percent  I  think  that  would  cause  a  great  deal 
of  worry  out  in  the  public  and  with  this  committee.  You  know,  I 
have  some  resentment  of  people  who  think  this  is  what  the  public 
wants  and  all  of  that.  Yes,  it  is  what  the  public  wants  because  they 
have  been  through  a  veiy  bad  experience  before,  and  there'is  noth-  ■ 

ing  wrong  with  the  public  wanting  to  be  venr  safe.  I  mean  to  me 
the  greatest  failure  our  Government  has,  period,  is  that  we  are  not 
safe.  That  is  what  men  and  women  got  together  to  form  govern¬ 
ment  about:  external — ^fight  a  war,  have  an  army;  and  internal —  • 

be  safe  as  vou  walk  around. 

Judge  Wilkins.  We  share  your  concern. 

Mr.  ScHUMER.  I  know  you  do.  And  I  know  everybody  here  does. 

And  I  accept  my  colleague  from  Michigan’s  statement  that  every¬ 
one  wants  to  deal  with  crime  and  there  are  different  ways  to  deal 
with  it,  and  that  is  why  we  are  a  Congress. 

But  the  idea  that  people  who  want  to  be  safe  or  people  who  have 
one  position  are  just  doing  this  out  of  some  malice  I  reject  and  find 
troubling.  Worse  than  troubling,  but  I  can’t  think  of  the  ri^t  word. 

OK.  Mr.  Barr,  what  do  you  think  of  Judge  Wilkins’  proposal? 

Mr.  Barr.  I  would  oppose  it  because  I  think  that  the  legslature 
should  in  certain  cases  set  a  floor  for  certain  crimes  and  basically 
say  we  are  not  going  to  allow  mitigation  except  under  defined  cir¬ 
cumstances.  And  I  would  not  like  to  see  judges  have  any  appre¬ 
ciable  discretion  to  go  below  that  floor,  and  I  think  the  discretion 
they  have  now  under  the  guidelines  is  a  little  bit  too  malleable  and 
I  am  concerned  of  the  erosion  of  that  floor  and  the  impact  that 
would  have  on  using  it  as  a  hammer  to  open  up  organizations. 

So  for  that  reason  I  would  say  that  if  there  is  going  to  be  a  safety 
valve  the  prosecutor  has  to  move  for  it  under  defined  cir¬ 
cumstances. 

Mr.  ScHUMER.  All  right.  And  you  made  a  very  important  point 
that  I  appreciated.  And  not  being  a  prosecutor  myself,  I  think  it  is 
an  important  one  that  you  made. 

But  what  do  you  say  to  a  person  like  our  witnesses  here,  particu¬ 
larly  the  young  woman  who  is  incarcerated  herself?  That  to  me  was  * 

the  worst  case  we  found.  There  are  others  that  are  less  bad,  but 
still  probably  the  sentence  is  a  little  bit  too  long. 

What  do  you  say  to  her?  Go  ahead.  I  don’t  want  to  put  any  words  , 

in  your  mouth. 

Mr.  Barr.  I  don’t  know  enough  about — I  don’t  want  to  comment 
on  her  case  because  I  haven’t  talked  to  the  prosecutor. 

Mr.  ScHUMER.  Well,  let’s  assume  the  prosecutor  was  wrong. 

Maybe  he  made  a  judgment,  for  instance,  that  she  could  lead  him 
to  others.  In  Ms.  la  ^tonda’s  care,  it  perked  my  ear  up  that  the 
Colombians  who  were  at  the  top  got  15  years,  and  maybe  the  next 
rung  got  less  because  they  brought  in  the  Colombians. 

Mr.  Barr.  Right 
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Mr.  SCHUMEB.  And  that  is  a  justifiable  prosecutorial  decision. 
But  let’s  say  in  this  case  here  she  didn’t  know  of  anybody  and  Uie 
prosecutor  made  a  radgment — we  will  squeeze  her,  she  will  turn 
somdbody  in— but  there  was  nothing  to  squeeze  out  of  her.  \^at 
do  we  say  to  her? 

Mr.  Barr.  I  think  more  likely  in  this  case,  if  this  is  a  really  em* 
pathetic  case  where  she  was  willing  to  provide  information,  willing 
to  testify  against  her  boyfriend  or  what  have  you,  accepted  respon¬ 
sibility,  that  die  prosecutor  may  have  felt  he  didn’t  have  an  alter¬ 
native  under  the  mandatory  minimums  and  that  there  was  such  a 
substantial  amount  of  dn^  involved  diat  she  got  hit  with  a  very 
hi|^  sentence,  which  I  think  was  above  the  mandatory  minimum, 
which  suggests  that  there  were  aggravating  factors  involved  in  the 
conspiracy. 

Wasn’t  it  12  years? 

Ms.  Stewart.  No.  She  got  10. 

Mr.  ScilUMER.  It  was  12 — was  it  12  years? 

Mr.  Barr.  No.  She  got  10. 

Mr.  ScHUMER.  She  got  the  10. 

Mr.  Barr.  All  right. 

Mr.  ScHUMER.  They  asked  for  12,  she  got  10. 

Mr.  Barr.  I  would  say  that  the  safety  valve  that  I  am  su^esting 
would  deal  with  that  b^ause  the  prosecutor  would  be  satisfied  that 
this  just  wasn’t  someone  who  was  saying  that  they  had  nothing  to 
provide,  who  was  in  fact  really  willing  to  tie  cooperative. 

I  would  also  say.  though,  that  I  am  not  so  ready  to— I  am  wor¬ 
ried  about  the  implication  uiat  somehow  involvement  in  trafficking 
is  not  culpable  behavior.  Nowadays,  in  my  riew,  people  who  hang 
around  and  associate  with  individuals  who  are  engimed  in  lar^e- 
scale  transactions  and  had  sufficient  participation  in  uiat  to  assist 
in  ^ose  transactions  are  higbfy  culpable  individuals. 

Mr.  ScHUMER.  Mr.  Mazzoli  and  Mr.  SchifT,  in  fact,  have  made 
that  point  throuj^out  the  hearing,  and  I  combletely  agree  with  it. 
The  question  is  just  how  long  the  amount  of  jail  time  should  be. 
It  is  certainly  culpable  behavior. 

Mr.  Barr.  Let  me  just  point  out  there  is  also  right  now  a  safety 
valve,  and  I  am  not  suggesting  that  you  just  treat  this  as  the  only 
safety  valve,  but  if  the  current  Attorney  General  and  if  this  admin¬ 
istration  thought  there  were  cases  in  the  Federal  system  where 
there  were  miscarriages  of  justice  they  always  have  the  power  of 
clemency,  and  ffiey  could  commute  this  person’s  sentence  to  time 
served  at  any  time. 

Mr.  ScHUMER.  Right.  Judge  Wilkins,  what  do  you  say  about  At¬ 
torney  General  Ba^s  view  that  if  there  are  other  ways  to  pt 
below  a  mandatory  minimum,  particularly  in  these  drug  cases  be¬ 
cause  that  is  where  we  are  focusing,  that  the  defendant  will  say, 
well,  I  don’t  have  to  wear  the  wire,  I  don’t  have  to  do  the  full  co¬ 
operation,  bNScause  I  am  a  low-level  person  I  will  get  a  reduced  sen¬ 
tence  anyway,  because  there  will  be  another  reason  for  it? 

Judge  Wilkins.  My  experience  as  a  prosecutor  and  as  a  trial 
judgefor  about  6  years  tmls  me  that  minimal  participants  line  up 
at  we  door  and  b^  to  come  in  to  cooperate  with  the  Government. 
The  problem  is  thqy  seldom  have  any  rwl  meaningful  information 
to  give.  Consequently,  th^  do  not  receive  the  benefit  of  the  sub- 
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stantial  assistance  motions  that  the  law  allows  prosecutors  to 
make.  I  don’t  Aink  there  is  any  question  about  it. 

What  we  are  talking  about  is  a  recognition  that  some  p^ple  who 
are  in  a  minimal  role  should  get  some  proportional  consideration. 
Bill  and  I  agree  on  that.  He  says  it  should  be  structured.  I  say  it 
should  be  structured.  The  guidelines  provide  a  veiy,  very  tight 
structure.  If  you  don’t  believe  me,  bring  some  Federal  judges  up 
here  and  they  will  tell  you  how  tight  it  is. 

The  only  difference  1  think  we  have  between  us  in  recomizing 
that  this  IS  a  problem  and  there  should  be  some  reasonable  solu¬ 
tion  to  it  is  his  would  turn  on  certification  of  the  prosecuting  attor¬ 
ney  that  this  person  is  a  minor  participant  and  then  the  structured 
reduction  would  occur.  I  am  suggesting,  as  in  all  other  sideline 
cases  that  the  situation  turn  on  a  decision  by  the  district  judge 
based  on  facts  found  on  the  record  subject  to  appellate  review. 

Mr.  ScHUMER.  Right.  Judge,  you  have  told  me  personally,  and  I 
believe  it  is  in  your  written  testimony,  that  you  might  prefer  no 
change.  You  mentioned  before  you  would  prefer  to  keep  the  manda¬ 
tory  minimums  if  there  wai5  nothing,  if  there  were  no  guidelines  as 
a  buffer. 

And  it  is  true,  I  don’t  see  that  the  two  are  that  much  at  logger- 
heads.  There  are  different  methods  and  there  are  questions  ^  le¬ 
verage  and  there  are  quefitions  of  egrrejgious  cases,  but  still  they 
came  out  of  the  same  root  problem  ana  they  are  not  as  different 
as  some  would  like  them  tc>  be.  That  the  guidelines  are  all  good  and 
the  mandatory  minimums  are  all  bad,  or  vice  versa.  That  the  man¬ 
datory  minimums  are  the  end-all  answer  and  the  guidelines  won’t 
protect  us  from  any  of  that. 

If  you  had  the  choice  of  no  change  versus  a  safety  valve  broadly 
defined,  which  would  you  prefer? 

Judge  Wilkins.  Well,  it  is  difficult  to  answer  you,  of  course,  be¬ 
cause  the  broad  application - 

Mr.  ScHUMER.  I  shouldn’t  say  broadly  defined.  I  should  say 
nondefined.  Just  the  concept. 

Judge  Wilkins.  I  would  probably,  without  having  the  specific 
safety  valve  you  are  talking  about,  opt  for  no  change  because  I 
don’t  think  we  are  goin^  to  generate  enough  attention  to  this  prob¬ 
lem  soon  again  to  provide  a  solution  to  it.  If  some  solution  comes 
along  that  is  not  a  good  solution — and  some  safety  valve  ap¬ 
proaches  will  not  be  good  solutions  because  if  they  tuni  on  too 
much  discretion,  or  if  they  turn  on  too  much  prosecutorial  discre¬ 
tion  or  too  much  judicial  discretion,  it  is  just  kind  of  a  band-aid — 
then  we  are  going  to  open  up  the  problem,  reintroduce  unwar¬ 
ranted  disparity,  which  is  back  to  the  old  problem  that  we  are  try¬ 
ing  to  solve  with  the  mandatories  or  with  the  guidelines. 

Mr.  ScHUMER.  Would  there  be  some  safety  valves  that  would  be 
better  than  no  change? 

Jud^  Wilkins.  I  nave  offered  you  one. 

Mr.  ScHUMER.  Well,  that  is  not  quite  a  safety  valve,  but - 

Judge  Wilkins.  Well,  you  see,  I  think  it  is,  Mr.  Chairman.  That 
is  what  I  am  trying  to  get  across.  What  it  says  is  where  you  have 
established  facts  on  the  record  that  this  person  is  not  your  typical 
offender,  and  you  must  have  had  that  person  in  mind  when  you 
were  talking  about  mandatories,  but  is  a  low-level — the  example  I 
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l^ve  was  an  errand  boy  for  the  drug  conspiracy,  that  person  is  fac¬ 
ing  10  years.  I  want  this  person  to  m  to  prison.  I  think  everyi^y 
that  looks  at  it  olgectively  thinks  this  person  should  go  to  prison 
because  he  is  involved  in  a  msgor  drug  conspiracy.  But  the  involve¬ 
ment  is  only  on  a  peripheral  level.  The  safety  vaive  applies  to  that 
jMrson  and  would  allow  a  sentence,  as  I  say,  with  two  mitigating 
iactors  the  guidelines  recomize,  and  only  two  apply  to  receive 
about  a  5-year  sentence  without  parole.  That  is  a  stUT  sentence  for 
that  tyjM  of  offense,  in  my  judgment 

Mr.  ScHUMER.  OK.  I  understand  that  It  is  just  that  it  is  a  dif¬ 
ferent  conceptual  framework.  I  mean  the  safety  valve  to  me  implies 
the  guidelines,  or  the  minimum  is  applied  and  then  there  is  some 
separate  procedure  that  says,  wait  a  minute.  This  was  a  mis¬ 
carriage.  You  get  a  second  bite  at  the  apple  to  prove  under  certain 
limited  circumstances  that  it  was  overdone.  It  is  a  little  different 
than  yours. 

And  I  don’t  know  if  it  is  workable,  I  really  don’t  I  am  just  throw¬ 
ing  it  out  here. 

Judge  Wilkins.  Well,  you  see,  we  have  been  into  this  now  for  8 
yeaTS.  I  know  when  we  start  talking  in  broad  generalities  and  prin¬ 
ciples  and  desirable  goals,  and  then  you  get  down  to  the  actual 
writing,  as  you  do  with  legislation,  you  know  how  difficult  it  gets 
and  you  start  making  fine  cuts.  If  you  are  talking  about  an  individ¬ 
ual  who  is  a  first  offender,  how  are  we  f'oing  to  define  that  first 
offender?  No  contact  with  the  criminal  justice  system.  A  person 
who  'vrote  a  bad  check  at  age  17  for  $10  at  the  7-EIeven.  Is  that 
going  to  disqualify  that  person  from  the  safety  valve. 

See,  the  guidelines  use  a  proportional  approach - 

Mr.  ScHUMER.  I  understand. 

Judra  WlUCiNS  [continuing].  Taking  in  the  criminal  record  and 
so  fortii. 

Mr.  SCHUMER.  It  is  a  tradeoff,  flexibility  versus  certainty.  But  I 
don’t  V:now  if  it  is  undoable. 

I  juit  had  one  final  (piestion  for  you,  Jud«.  It  is  my  understand¬ 
ing  that  the  Commission  recently  rejected  an  amendment  to  the 
giudelines  that  would  have,  in  effect,  given  judges  the  power  to 
move  (»n  their  own,  sua  sponte,  to  reduce  sentences  for  defendants 
who  gave  substantial  assistance  to  the  Government  Right  now 
that  pc'wer  is  held  by  prosecutors. 

V/hv  didn’t  that  happen?  Why  was  it  rejected? 

Ju<]ge  WiLKENB.  First  of  all,  as  you  know,  Uie  statute  provides 
that  th  B  motion  must  be  made  by  the  prosecuting  attorney - 

Mr.  SlcllUiiiER.  I  know.  Right- 

Judge  Wilkins  [continue].  To  move  bwond  the  mandatory  mini¬ 
mum,  and  another  statute  directs  the  Sentencing  Commission  to 
have  a  oomparaMe  type  approach  to  it  It  has  b^n  su^sted  by 
many  tJiat  oefendanto  who  would  be  able  to  convince  a  ju^e  that 
they  piuvided  sulMtantial  assistance  should  get  the  benent  of  a 
downwiurd  departure,  or  really  a  sentence  outside  the  |^delines. 

It  wns  my  judgment  and  the  iudgment,  I  think,  of  at  least  the 
msgority  of  the  ^mmissioners  that  this  was  really  going  to  open 
up  thc!  sentencing  system  to  a  situation  where,  quite  frankly, 
judges  being  unsympathetic  with  mandatory  minimums,  unsympa- 
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thetie  with  the  Adelines,  would  simply  use  that  as  a  way^  to  get 
around  some  of  uie  tou^  sentences  that  the  guidelines  provide. 

Another  reason,  Mr.  Chairman,  and  just  as  important,  it  would 
have  no  effect  on  the  judge’s  ability  to  depart  beyond  a  mandatory 
minimum. 

Mr.  SCHUMER.  I  understand. 

Ju(^  Wilkins.  Because  the  statute  requires  a  prosecutor’s  mo¬ 
tion.  So  there  may  be  some  movement  there  if  we  were  to  adopt 
tbat  within  the  guideline  ranges,  but  never  below  the  mandatoiy. 
So  it  would  have  minimal  effect  anyway. 

Mr.  SCHUMER.  Thank  you.  Judge.  Mr.  Barr,  did  you  find  any  evi¬ 
dence  when  you  were  Attorney  General  that  violent  criminms  ei¬ 
ther  were  not  being  given  jail  terms  or  were  given  reduced  jail 
terms  because  of  the  minimum  mandatory  law  and  first-time  drug 
offenders  taking  their  places  in  prison? 

Mr.  Barr.  First,  emphatically,  in  the  Federal  system  there  is  no 
displacement  going  on.  Violent  criminals  are  not  being  released  be¬ 
cause  of  drug  prosecutions  and  convictions. 

Mr.  ScHUMER.  What  about  at  the  State  level  that  you  might  have 
familiarity  with? 

Mr.  Barr.  I  looked  at  this  somewhat  at  the  State  level.  There  is 
a  problem,  of  course,  with  violent  criminals,  in  my  view,  being  cy¬ 
cled  through  the  revolving  door  too  quickly.  However,  I  do  not 
think  that  there  is  any  appreciable  displacement  going  on  in  the 
United  States.  I  think  the  best  case  for  it  was  made  in  Florida.  I 
think  a  study  was  done  in  Florida. 

Mr.  SCHUMER.  I  think  it  has  influenced  the  Attorney  General 
some.  I  just  rather  that.  Haven’t  talked  to  her  about  it. 

Mr.  Barr.1  think  that’s  a  fair - 

Mr.  ScHUMER.  But  it’s  in  her  statements.  Yes. 

Mr.  Barr.  That  is  probably  a  fair  assumption.  The  study  was 
done  in  Florida.  I  am  not  a  student  of  that  study,  but  statisticians 
who  have  looked  at  it  for  me  have  told  me  that  it  is  very  inconclu¬ 
sive  and  a  lot  more  investigation  would  have  to  be  done,  just  in 
Florida,  to  determine  whether  in  fact  there  is  displacement  going 
on. 

But  I  would  be  very  surprised  anywhere  in  the  country  if  there 
was  any  significant  displacement  goin^  on  right  now. 

Mr.  ^HUMER.  Do  you  see  a  distinction  between  drug  and  gun  of¬ 
fenses  when  it  comes  to  mandatory  minimums? 

Mr.  Barr.  I  think  they  both  require  stiff  mandatoiy  minimums 
but  for  different  reasons.  I  think  one  of  the  reasons  we  want  dr^ 
mandatory  minimums  is  to  penetrate  the  orranization,  as  I  dis¬ 
cussed.  Guns,  I  think  the  level  of  violence  nas  reached  such  a 
height  that  we  need  the  most  severe  deterrent  we  can  possibly 
muster  to  prevent  people  from  carrying  rans. 

Also,  I  tnink  it  is  a  good  proxy  for  violent,  people  with  a  propen¬ 
sity  for  violence,  who  are  the  people  we  should  Be  tar^ting  on  in¬ 
capacitating  by  putting  in  prisons,  and  therefore  I  think  that  ^e 
incapacitation  argument  is  strongest  for  people  who  are  carrying 
firearms. 

Mr.  SCHUMER.  Thank  you.  I  want  to  thank  both  witnesses  my¬ 
self. 

Mr.  Schiff. 
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Mr.  SCHIFV.  lliank  you,  Mr.  Chidrman.  Jadn  Wilkins,  there  has 
b^n  a  lot  of  discussion  about  the  so-canetT  first  offender,  non¬ 
violent  offender — first-time  offender,  nonviolent  offender  in  prison 
under  mandatow  minimum  sentoices.  Do  you  have  any  figure  as 
to  how  many  inmviduals  that  actuallv  is? 

Judge  Wilkins.  I  could  supply  that  for  you.  I  would  hate  to 
offer - 

Mr.  Mazzou.  I  have  asked  for  that  for  weeks  and  weeks  and 
months.  Nobody  seems  to  have  that. 

Mr.  ScHUMER.  Is  that  in  the  Federal  system? 

Mr.  Mazzou.  Yes. 

Judge  Wilkins.  Well,  I  have  mv  staff  director — I  am  sure  we  can 
provide  that  figure.  We  have  all  the  data. 

Mr.  ScmFP.  If  you  could,  at  your - 

Judge  Wilkins.  What  is  it? 

Mr.  ScHUMER.  In  prison?  Yes,  it  is  not  available. 

Mr.  Mazzou.  We  are  looking  for  the  choirboys  that  are  in  there. 

Mr.  SCHUMER.  It  is  available — ^if  the  mntleman  would  yield — as 
I  understand  it,  because  we  have  looked  for  this  for  a  while,  they 
could  do  it  for  the  last  2  years,  but,  obviously,  that  is  not  the  whole 
population  of  the  Federal  prisons.  They  have  not  done  it  for  the  2 
years,  but  it  is  doable.  Before  that  they  didn’t  keep  records  as  to 
why  the  sentence  occurred  and  whether  there  was  a  minimum.  A 
mandatory  minimum.  Sorry. 

Judge  Wilkins.  I  can  tell  you  this.  Take  our  definition  of  what 
we  caU  zero  criminal  history  points,  which  means  no  conviction  or 
convictions  that  are  now  stale  because  of  the  passt^  of  time,  10 
or  15  years,  depending.  Take  those  individuals  and  then  look  at 
whether  or  not  they  had  an  aggravating  role  in  the  instant  offense 
for  which  they  are  serving  time,  whether  or  not  there  was  any  vio¬ 
lence,  or  whether  or  not  there  was  any  gun  used.  You  put  those  to¬ 
gether  and  about  34  percent  of  the  prison  population  of  those  sen¬ 
tenced  in  1992  have  none  of  these  aggravating  characteristics. 

But  again,  you  have  to  be  careful  with  that  brcause  it  is  our  defi¬ 
nition  m  a  zero  point  criminal  history.  You  will  find  some  people 
in  Federal  prison  who  have  a  criminal  histoi^  of  some  time  ago 
that  because  of  the  operation  of  the  guidelines  it  is  no  longer  count¬ 
ed  as  an  aggravating  fiictor. 

Mr.  SCHIFF.  And  again,  as  you  said,  that  gets  in  the  definitions 
too.  I  am  n<A  sure  we  would  all  agree  on  who  is  nonviolent,  as  you 
have  heard  in  this  discussion. 

Judge  WIUONS.  That  is  a  very  difficult  thing  to  define,  and  I 
know  this  committee  would  be  very  careful  in  how  it  defines  these 
things.  We  need  to  know  the  question  exactly.  Then  we  would  try 
to  provide  you  the  absolute  data  under  very  strict  research  prin¬ 
ciples,  because  these  things  get  thrown  around  too  loosely  some¬ 
times. 

The  General  Accounting  Office’s  stud^  seems  to  suggest  that 
those  who  ihoull  get  toe  mandatory  minimum  sentence,  by  and 
large,  did  get  that  smitence,  or  I  should  sav  at  least  that  sentence 
since  many  times  the  sentence  was  actualqr  grMter.  It  is  my  un¬ 
derstanding  that  the  Commission’s  own  report  included  toe  oppo¬ 
site,  or  in  m  direction  of  the  c^posite.  How  would  you  explain  any 
differaioe? 
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I  think  the  GAO  report  said  that— in  what— in  85  percent  of  the 
time  adien  the  mandatoi^  was  applied  it  was  appliM  correctly.  I 
would  hope  it  would  be  higher  than  85  percent.  But  what  our  stud¬ 
ies  did  snow  is  that  in  many  cases,  and  it  is  a  difficult  call,  but 
I  would  venture  that  in  at  least  25  percent  of  the  cases  the  manda- 
toiy  minimum  applied  to  this  defendant  but  for  one  reason  or  an¬ 
other  was  not  sought. 

Indeed,  in  one  area  where  the  statute  requires  that  the  manda- 
toiy  minimum  is  double  because  of  a  prior  record — specifically  be¬ 
cause  of  a  prior  felony  drug  conviction — that  double  mandatory 
penalty  was  sought  in  only  38  percent  of  the  cases  that  it  could 
have  been  sought.  It  is  not  difficult  to  look  at  that  figure  because 
you  either  had  the  prior  record  or  not.  It  is  not  a  judgment  call  of 
whether  or  not  I  can  prove  the  case  and  so  forth. 

So  I  think  there  are  legitimate  reasons,  of  course,  why  manda- 
toiy  minimums  are  not  applied  to  a  given  defendant  in  a  give:, 
case,  and  Attorney  General  Barr  has  indicated  some  of  those.  I  do 
believe,  and  1  know  from  my  own  experience,  that  many  times 
some  prosecutors  look  at  the  case  and  they  say  I  need  a  plea,  I 
won’t  charge  a  mandatory.  It  is  just  an  ease  to  move  the  case  out 
of  the  door,  or  sometimes  they  believe  the  mandatory  is  simply  too 
harsh.  We  know  of  some  districts  where  mandatory  minimum  pen¬ 
alties  are  circumvented  as  a  matter  of  course,  whereas,  of  course, 
I  would  suggest  if  we  got  the  law  on  the  books  it  ought  to  be  ap¬ 
plied  uniformly  and  consistently  throughout  the  country. 

Mr.  ScHiFF.  That  brings  me  to  you.  Attorney  General  Barr.  You 
have  spoken  strongly  in  favor  of  structure  in  the  system.  And,  of 
course.  General,  1  agreed  with  you  at  the  very  beginning  of  the 
hearing.  I  stated  my  support  for  sentencing  guidelines  as  some¬ 
thing  mat  community  standards  of  some  kind  in  all  of  sentences. 

But  I  think  it  does  raise  the  question  what  is  the  structure  on 
the  prosecutor  in  the  sense  of  that  same  community  standard?  As 
a  former  career  prosecutor,  I  understand  that  it  is  not  alwavs  pos¬ 
sible  to  charge  every  case  in  the  same  way.  There  could  be  dif¬ 
ferences  in  evidence,  strength  of  evidence,  along  with  everything 
else  we  have  heard. 

But  I  haven’t  heard  what  really  promotes  the  same  kind  of  cohe¬ 
sion  among  prosecutors  in  the  system  so  that  there  is  not  great  dis- 

Earity  create  between  differences  between  opinions  of  the  local 
r.S.  attorneys  as  there  used  to  be  great  disparity  between  the 
opinions  and  philosophies  of  different  judges. 

I  wonder  if  ^u  mi^t  address  that. 

Mr.  Barr.  The  pnncipal  effort  to  enforce  some  uniformity  was 
the  Thornburgh  memorandum,  and  from  time  to  time  there  were 
criticisms,  mostly  from  judges  saying  that  they  thought  the 
Thombui^  memorandum  was  not  being  followed.  The  Sentencing 
Commission  started  looking  into  that.  Some  jurisdictions  such  as 
the  Elastem  District  of  New  York  were  following  policies  on  couri¬ 
ers,  for  example,  that  seemed  to  depart  from  the  Thornburi^ 
memorandum.  And  the  Justice  Department  is  constantly  taking  ac¬ 
tion  to  prod  tbe  prosecutors  to  adhere  as  best  they  can  to  the 
’^ombui^  memorandum. 

But  I  think  we  have  to  recognize  that  because  of  resource  deci¬ 
sions  you  will  always  have  to  nave  discretion  exercised  a  pros- 
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erator.  A  prosecutor  cannot  prosecute  every  single  potential  viola¬ 
tion  in  the  district.  He  has  to  go  after  the  things  he  considers 
most  important. 

So  you  may  have  a  district  where  marijuana  is  the  number  one 
drug  problem.  There  the  threshold  for  prosecuting  marnuana  pro¬ 
duction  may  be  different  than  the  threshold  in  a  jurismction  like 
D.C.  where  crack  may  be  the  numter  one  problem. 

And  the  E!astom  District  of  New  York  would  say  that  “If  we  pros¬ 
ecuted  every  single  courier  then  we  wouldn’t  be  able  to  prosecute 
some  of  the  other  important  drug  cases  where  the  payoff  is  much 
bigger.”  So  unless  we  are  willing  to  give  unlimited  resources,  there 
have  to  be  those  kinds  of  decisions  made.  That  leads  to  discretion 
being  exercised  and  disparities  arising  throughout  the  country. 

In  my  view,  that  kind  of  discretion  is  far  superior  and  does  less 
damage  to  the  system  than  shifting  that  discretion  back  to  judges. 

Mr.  ScHiFF.  You  are  not  surprised  if  the  judges  don’t  entirely 
agree  with  you? 

Mr.  Barr.  That  is  what  the  whole  debate  is  about.  And  the 
judges,  in  my  view,  the  judges  had  their  run  at  discretion  and  the 
results  were  not  good  for  society. 

Mr.  ScHiFF.  Let  me  ask  you  two  instances  and  then  I  will  yield 
back  to  the  chairman.  Situation — someone  who  is  participating  in 
trafficking,  so  we  are  not  dealing  with  culpability,  is  so  far  down 
the  ladder,  wants  to  cooperate  with  law  enforcement  when  appre¬ 
hended,  has  nothing  to  offer.  You  know,  can’t  tell  them  a  dam 
thing.  'The  person  above  them,  a  bit  more  involved,  has  some  infor¬ 
mation  for  law  enforcement,  offers  that  information  and  thereby 
gets  a  lower  sentence  than  the — ^under  a  substantial  assistance  mo¬ 
tion  by  the  prosecutor — ^than  the  bottommost  individual.  For  the 
bottommost  individual,  could  there  be  some  relief?  Or  is  that  just 
a  you  take  your  chances  kind  of  thing,  and  if  you  can’t  offer  any¬ 
thing  of  use,  we  are  very  sorry  but  there  ought  not  be  any  relief? 

How  would  you  view  that  situation? 

Mr.  Barr.  First,  as  to  these  much  ballyhooed  cases  of  couriers 
coming  in  and  not  having  anything  to  offer,  I  would  like  to  see 
some  of  them.  I  think  the  fact  that  Chairman  Schumer  had  some 
difficulty  scrounging  up  empathetic  cases  show  that  these  are  sort 
of  h^othetical  cases  that  are  talked  about  as  debating  points.  But 
couriers  usually  do,  are  in  a  position  to  provide  assistance. 

Mr.  ScHiFF.  Everybody  knows  something,  in  other  words. 

Mr.  Barr.  Right.  Second,  in  my  view,  as  to  a  courier,  the  5-year 
or  the  10-year  penalty,  depending  on  quantity,  is  a  just  sentence 
for  that  individual.  Titat  is  justice  in  that  case.  The  fact  that  for 
someone  higher  up,  we  are  sometimes  willing  to  reduce  the  sen¬ 
tence,  essentially  give  the  guy  a  break  and  maybe  give  an  “unjust” 
sentence — ^unjust  in  the  sense  that  it  is  too  lenient — to  that  individ¬ 
ual  in  order  to  to  after  someone  that  we  consider  more  important, 
that  happens  all  the  time  in  numerous  contexts  in  law  enforcement 
and  I  don’t  think  it  affects  the  justice  of  the  sentence  given  to  the 
lowest  level  person. 

But  you  raised  a  point  that  is  sort  of  a  permutation  of  that  that 
I  want  to  address,  and  that  is  do  you  give  the  TOy  up  the  ladder 
a  break  for  testifying  against  people  down  the  ladder. 
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Mr.  ScHiFF.  That  was  my  second  point.  The  allea^tion  has  been 
made,  I  do  not  know  if  it  is  true,  or  if  it  is  true,  in  how  many  cases 
it  is  true.  Ibe  suggestion  has  been  made  that  the  scenario  you  gave 
exists  not  just  upwards,  which  makes  some  sense,  I  think,  to  every¬ 
body,  but  downwards.  In  other  words,  if  you  are  at  this  level  and 
you  will  testify  to  bring  in  the  people  who  are  underneath  you,  you 
will  get  the  break,  they  will  go  to  prison  longer. 

I  wonder  if  you  have  any  feeling  whether  that  is  a  correct  criti¬ 
cism  of  die  system? 

Mr.  Barr.  I  don’t  think  it  is  a  correct  criticism.  I  would  be  very 
surprised  to  see  any  appreciable  number  of  cases  where  that  oc¬ 
curs.  1  think  what  you  will  find  is  two  different  kinds  of  situations, 
one  where  there  is  a  dispute  as  to  who  is  more  culpable.  As  you 
know,  when  a  drug  organization  gets  busted  everyone  is  pointing 
fingers  at  everybody  else,  and  I  think  there  may  be  a  lot  of  cases 
where  the  guy  says,  “Hey,  I  was  just  the  little  guy  and  that  guy 
is  the  big  guy.”  But  there  is  a  dispute  as  to  that. 

The  other  kind  of  case  I  think  you  will  find — ^you  shouldn’t  jump 
to  the  conclusion,  and  I  am  not  suggesting  you  are,  but  people 
should  not  jump  to  the  conclusion  that  just  because  in  a  particular 
prosecution  a  top  guy  got  2  years  and  a  bottom  g^y  got  5  years 
means  that  the  cooperation  by  the  top  guy  related  to  that  case.  The 
cooperation  by  the  top  guy  could  be  turning  in — giving  valuable  in- 
fcrmation  against  another  organization,  perhaps  his  supplier,  the 
Cali  cartel.  That  prosecution  may  not  take  place  for  another  3,  4, 
5  years. 

So  the  cooperation  can  be  as  to  a  broad  range  of  things,  and  I 
certainly  as  a  prosecutor  would  not  take  substantial  cooperation  to 
be  turning  in  someone  who  is  below  you. 

Mr.  ScHiFF.  Let  me  just  say  I  would  agree  with  that.  And  I  don’t 
know  if  it  occurs.  It  is  merely  one  of  the  things  that  I  have  been 
told  over  and  over  again  at  least  why  we  are  having  these  hear¬ 
ings. 

I  want  to  thank  both  witnesses,  and  yield  back  to  the  Chair. 

Mr.  ScHUMER.  Thank  you,  Mr.  Schiff.  Mr.  Edwards. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman.  And  we  are  all  grate¬ 
ful  to  hear  the  testimony  of  these  two  witnesses.  I  think  it  is  rather 
encouraging,  at  least  to  someone  who  worries  about  this  issue  that 
all  the  witnesses  say  the  system  needs  fixing.  At  least — Mr.  Barr 
probably  doesn’t  think  very  much  should  be  done,  but  Judge  Wil¬ 
kins  sees  some  flaws  in  the  system,  and  certainly  the  previous  wit¬ 
nesses,  the  women,  would  like  to  make  some  major  changes. 

Something  you  said.  Judge  Wilkins,  interests  me.  A  prosecutor 
can  look  at  a  case  before  he  has  made  his  decision  on  what  to 
charge  and  he  can  decide  not  to  bring  a  drug  charge.  Instead,  he 
can  bring  a  charge  based  on  some  other  aspect  of  the  crime,  such 
as  carrying  a  gun,  to  avoid  the  impact  of  the  mandatory  minimum. 
Isn’t  that  correct?  Isn’t  that  what  you  said.  Judge  Wilkins? 

Judge  Wilkins.  Yes,  sir.  I  did  say  that,  Mr.  Edwards.  The  charge 
selection  many  times  can  be  used,  or  sometimes  at  least  can  be 
used  to  avoid - 

Mr.  Edwards.  The  prosecutorial  authority. 
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Judi^e  Wilkins.  Either  that  or  failure  to  give  notice  ai  to  the 
quantity  of  narcotics  being  sought  in  a  particular  case  by  the  Gov¬ 
ernment.  That  also  triggers  mandatories,  as  you  know. 

Mr.  Edwards.  We  have  heard  that  too,  and  we  have  heard  that 
people  who  have  money  and  the  best  lawyers  in  town  can  do  a  lot 
better  than  the  poor  person,  often  a  minority,  who  doesn't  know 
how — ^he  gets  a  public  defender  who  doesn’t  know  how  to  plea  bar- 

Siin  and  who  doesn’t  know  how  to  write  all  of  the  important  briefs 
at  apparently  have  some  influence.  How  do  you  respond  to  that? 
Judge  Wilkins.  Well,  quite  frankly,  from  my  experience  I  think 
our  Federal  public  defenders  do  an  excellent  job  throughout  the 
country.  Many  times  they  are  more  experienced  than  the  private 
attorney. 

Mr.  Edwards,  I  will  have  to  say  I  don’t  really  see  that  as  the 
maior  problem  that  I  am  trying  to  address.  It  was  at  one  time.  But 
with  the  advent  of  sentencing  guidelines,  the  guidelines  operate  not 
so  much  on  the  charge  selected  by  the  prosecutor,  but  act  on  the 
real  underlying  misconduct  of  the  offender  who  is  in  the  courtroom 
to  be  sentenced.  This  disparity  that  can  result  from  a  lot  of  charge 
bargaining  and  selection  and  so  forth  is  minimized  because  of  the 
operation  of  the  sentencing  guidelines. 

My  primary  objective  here  today  is  to  say  the  mandatories  are 
here  and  they  work  today  under  the  guidelines  as  aggravating — I 
mean  the  guidelines  aggravate.  But  the  guidelines  are  not  allowed 
to  fully  operate  because  mitigating  factors  are  not  allowed  to  be 
recogniized  when  a  mandatory  minimum  offense  statute  is  charged. 

Mr.  Edwards.  Well,  why  do  we  have  to  have  the  mandatory 
minimums  as  long  as  we  have  the  guidelines  which  in  themselves 
have  that  aspect  of  mandatory  minimums? 

Judge  Wilkins.  You  are  correct.  We  lose  sight  sometimes  of  the 
fact  that  our  guidelines  are  mandatory  in  nature.  As  I  testified  in 
my  opening  statement,  if  somehow  the  minimum  mandatory  sen¬ 
tences  were  abolished  today,  the  guidelines  would  still  operate  and 
the  same  sentences  being  imposed  today  in  the  Federal  courts 
would  be  imposed  tomorrow  under  the  guidelines.  So  there  would 
be  little  change  in  actual  practice  in  the  courts. 

W1  .‘t  could  change,  of  cours.c,  over  time  is  that  the  guidelines 
could  be  modified,  reduced  or  increased  as  far  as  the  punishment 
is  concerned  by  the  Sentencing  Commission.  I  understand  that 
would  be  a  concern  of  this  Congress.  That  is  why  I  have  suggested 
in  this  proposed  legislation  that  you,  the  Congress,  tell  us  the 
starting  point  with  the  mandatory  minimum  statute,  which  would 
be  in  concrete  and  could  not  be  changed  by  the  Commission.  Then 
we  would  be  allowed  to  aggregate  up  or  mitigate  down  as  the  facts 
would  dictate. 

Mr.  Edwards.  Well,  the  guidelines  can  be  changed  by  Congress 
anytime  Congress  wants  to  change  the  guidelines. 

Judge  Wilkins.  They  certainly  can. 

Mr.  Edwards.  Right. 

Jud^  Wilkins.  Certainly  can. 

Mr.  Edwards.  So  I  th’.nk  you  have  made  a  case  for  what  I  said. 
We  could  eliminate  the  mandatory  minimums  that  we  are  talking 
about  that  some  of  us  feel  have  caused  a  lot  of  trouble  because  this 
issue  is  being  handled  very  nicely  by  the  Sentencing  Commission. 


Ju(k»  Wilkins.  They  are  handled  today. 

Mr.  Edwards.  Right. 

Judge  WiudNS.  ^d  the  same  sentences,  I  would  say,  would  re¬ 
sult  tomorrow  even  if  they  were  abolished  today  because  of  the 
structure  of  the  sentencing  guidelines. 

Mr.  Edwards.  I  think  we  ought  to  make  it  a  matter  of  record 
that  when  Congress  puts  into  a  criminal  law  a  mandatory  amount 
that  a  person  must  serve  so  many  years  or  something,  that  amount 
is  usually  not  the  result  of  the  hearing  process  we  have  here  in 
Congress.  It  is  sort  of  an  arbitrary  thing  put  into  the  original  bill. 
Nobody  ever  questions  it.  Whoever  thou^t  up  the  bill  puts  it  in. 
Well,  I  will  put  in  5  years.  I  will  put  in  10.  Ana  that  is  it.  And  that 
is  never — I  have  been  here  a  long  time.  I  have  never  seen  any 
thought  given  in  a  committee  such  as  this  or  any  other  committee 
to  whether  we  ought  to  look  at  the  sentence  and  see  what  effect 
it  is  going  to  have  on  society.  Is  that  too  long  or  is  that  not  enough? 
And  get  some  experts  in  to  talk  about  it.  It  is  pretty  important. 

The  last  question  I  have  is,  since  the  celeorated  war  on  drugs 
and  the  mandatory,  a  lot  more  mandatory  minimums  and  the  Sen¬ 
tencing  Commission  have  come  into  being,  starting  I  believe  in 
about  1980.  Then,  we  had  maybe  25,000  Federal  prisoners.  Now  we 
have  about  57,000.  We  will  have  to  correct  this,  but  I  am  with¬ 
in — 

Mr.  ScHUMER.  Eighty  thousand. 

Mr.  Edwards.  All  right.  Now  we  have  80,000  and  the  calcula¬ 
tions  are  we  are  going  to  have  117,000  by  the  turn  of  the  century 
and  so  on.  The  same  increase  going  on  indefinitely. 

Is  that  any  kind  of  a  serious  problem,  Mr.  Barr? 

Mr.  Barr.  No,  I  don’t  think  it  is  a  problem. 

Mr.  Edwards.  No  problem. 

Mr.  Barr.  I  think,  first,  that  the  mandatoiy  minimums  were 
carefully  designed  by  this  committee.  A  lot  of  time  was  taken  with 
DEA  as  to  the  threshold  amounts  and  as  to  the  appropriate  sen¬ 
tences.  They  were  carefully  thought  out. 

Second,  I  think  that  we  backed  off  mandatory  minimums  in  the 
1970’s.  We  diiLaway  with  mandatory  minimums,  and  it  was  during 
the  1970’s  that  the  drug  problem  got  way  out  of  control  and  a  lot 
of  damage  was  done  to  our  society.  And  I  think  that  we  are  on  the 
right  track  with  a  very  tough  law  enforcement  system,  including 
mandatory  minimums,  and  the  only  problem  in  this  countiy  right 
now  is  not  at  the  Federal  level,  it  is  because  the  States  haven’t 
caught  up  to  the  Federal  level. 

Aiid  it  does  not  shock  me  that  in  a  coiuitry  of— now  approaching 
300  million  people  that  the  Federal  Government  has  about  80,(W0 
people  in  prison.  That  is  not  any  disparity,  in  my  view,  considering 
that  we  have  the  highest  crime  rate  of  any  advanced  country  in  the 
world. 

Mr.  Edwards.  Thank  you. 

Judge  Wilkins.  Mr.  Edwards,  could  I  comment  on  something  you 
said,  very  briefly? 

Mr.  Edwards.  Yes.  Please. 

Judge  Wilkins.  The  Sentencing  Commission  has  the  most  exten¬ 
sive  data  set  ever  assembled  by  any  Federal  agency  or  State  a^i^en- 
cy.  We  place  ourselves  at  your  disposal  to  respond  to  questions 
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seeking  information,  facts  and  data,  so  that  when  decisions  are 
made  on  mandatory  minimums  or  any  other  area  of  the  criminal 
justice  sentencing  system  ^ou  can  have  as  much  information  as  you 
can  gather  so  that  the  decision  will  be  informed. 

We  are  here  and  we  have  data  and  we  can  provide  it  for  you.  I 
might  say  that  in  one  of  the  statistics  I  gave  to  Mr.  Schiff— the  zero 
criminal  history  category — we  have  extensive  data  there.  One  thing 
we  are  missing  that  is  a  factor  that  would  change  things,  I  am 
sure,  is  that  we  don’t  know  what  is  the  criminal  history  of  foreign 
nationals  coming  into  this  country.  So  that  figure  of  34  percent 
would  be  changed  somewhat  by  that.  But  we  could  probably,  with 
some  extensive  research  techniques,  exclude  those  people  and  see 
what  it  would  be  if  we  didn’t  include  those  and  so  forth. 

But  at  least  we  could  help  try  to  identify  the  safety  valve  or  my 
approach  or  whatever  approach  we  are  looking  at  so  we  all  have 
all  the  information  we  could  possibly  gather. 

Mr.  Edwards.  Wasn’t  the  parole  system  a  safety  valve? 

Judge  Wilkins.  Well,  if  it  was  designed  to  reduce  prison  sen¬ 
tences,  it  certainly  was. 

Mr.  Edwards.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  ScHUMER.  Thank  you,  Mr.  Edwards.  And  first.  Judge  Wil¬ 
kins,  I  am  glad  you  added  in  the  foreign  nationals  because  that  is 
what  I  think  was  the  great  disparity  between  the  statistics  your 
Sentencing  Commission  gave  us  on - 

Judge  Wilkins.  There  were  other  problems  too. 

Mr.  ScHUMER.  Right.  I  understand. 

Judge  Wilkins.  It  was  the  question — ^you  asked  the  question 
whether  or  not  a  prior  arrest  with  no  convictions  should  be  in¬ 
cluded  or  not,  and  it  was  under  some  runs,  it  wasn’t  under  others. 

Mr.  ScHUMER.  Right. 

Judge  Wilkins.  But  again,  I  think  it  was  different  people  being 
asked  different  questions. 

Mr.  ScHUMER.  Yes. 

Judge  Wilkins.  But  we  can  get  on  the  same  wavelength  and 
have  all  the  facts  given  to  you. 

Mr.  ScHUMER.  Right.  And  that  is  what  I  want. 

I  wanted  to  comjHiment  you  and  the  Sentencing  Commission  for 
being  always  available  with  the  data  and  everything  else.  We  ap¬ 
preciate  that  and  your  interest  and  concern. 

Mr.  Mazzoli. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Chairman.  It  is  really 
excellent  hearings.  I  want  to  thank  our  two  witnesses  today  for  ex¬ 
cellent  testimony. 

Judge  Wilkins,  I  wrote  down  just  a  few  things  as  you  were 
speaking  which  impressed  me  a  great  deal.  You  said  what  we  are 
looking  for  is  efficiency,  effecti  .'eness  and  fairness  in  the  applica¬ 
tion,  and  I  think  that  is  what  this  panel  is  looking  for  too,  candidly. 
So  I  think  your  idea  is  something  that  we  coula  study.  The  gen¬ 
tleman  from  New  York,  our  distinguished  chairman’s  idea  is  sorne- 
thing  we  should  study.  And  I  think  we  could,  maybe,  come  up  with 
something  like  that. 

I  probably  differ  with  you  a  little  bit  on  the  fairly  frequent  use 
of  the  term  minor  or  peripheral  drug  activities  and  minimal  activ¬ 
ity  with  regard  to  some  drug  activity,  or  minimal  contact.  It  just 
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tearing  America  apart.  I  mean  the  vei^  nature  m  our  terminol¬ 
ogy.  Saying  he  is  just  a  minor  actor.  He  is  just  a  bit  player.  He  is 
just  a  walk-on.  You  know,  he  is  only  a  peripheral  person. 

Unless  you  had  the  drug  courier,  you  don’t  have  the  stuff  gotten 
into  the  country  and  therefore  don  t  get  it  out  into  circulation.  And 
if  vou  don’t  have  that,  then  you  don’t  have  the  ^y  who  shoots  him¬ 
self  or  ingests  it,  and  we  don’t  have  people  killing  one  another  in 
the  streets.  So  I  mean  I  think  we  have  to  be  just  a  little  bit  cau¬ 
tious  in  how  we  minimize  that  person’s  responsibility  for  the  ulti¬ 
mate  of  the  horrible  violence  and  killing  and  wasting.  And  Mr. 
Barr  had  said  the  lives  and  the  treasures  and  the  spirit  of  our 
country  are  at  risk  as  a  result  of  this. 

So.  anyway,  I  just  was  wondering.  I  just  wonder  if  you,  in  your 
mind  do  you  Have  a  picture  of  one  of  these  minor  participants?  You 
know,  could  you  describe  that  he  or  she  looks  like? 

Jud^e  Wilkins.  'This  mitigating  role  is  recognized  under  the 
guidelines  today  in  many  areas. 

Mr.  Mazzoli.  No.  But  I  mean  can  you  describe  to  me  the  person 
who  would  fit  the  role  of  minimum  or  peripheral. 

Judge  Wilkins.  Yes,  sir.  I  can.  But  I  wanted  to  say,  first  of  all, 
the  sentencing  c^delines  today  identify  a  mitigating  role  for  some 
defendants,  and  so  it  is  just  not  the  judge  sajdng,  well,  you  look 
kind  of  minor  to  me.  I  am  going  to  give  you  a  break.  It  doesn’t  work 
that  way. 

In  fact,  of  all  the  drug  cases,  of  all  the  thousands  of  defendants, 
the  judges  say  you  are  deserving  of  a  mitigating  role  based  on  the 
facts  only  in  16  percent  of  the  cases, 

Mr.  Mazzoli.  Good. 

Judge  Wilkins.  And  these  are  the  types  of  individuals  who - 

Mr.  Mazzoli.  What  would  that  person  look  like? 

Judge  Wilkins.  They  are  on  the  edge  of  the  conspiracy.  It  is  the 
girlfriend  of  one  of  the  drug  dealers  who  is  there,  who  perhaps  an¬ 
swers  the  telephone,  who  may  run  errands.  It  is  the  boat  ofHoader 
who  is  paid  500  bucks  to  offload  this  boat  and  that  is  it.  He  walks 
away. 

It  is  those  people  who  are  lower  than  the  average  participant. 
They  have  got  nothing  to  do  with  any  policy  decisions,  nothing  to 
do  with  the  money,  nothing  to  do  with  any  decision.  They  are  there 
as  functionaries. 

Mr.  Mazzoli.  Could  I  go  back  to  something.  Judge,  that  is — I 
think  it  is  very  important.  And  I  don’t  want  to  be  the  burr  under 
the  saddle  here,  but  I  keep  saying  we  need  to  have  information. 
Can  you  tell  me  how  many  of  those  kinds  of  people,  the  person  who 
offloads — ^he  is  like  a  day  laborer,  and  he  said  instead  of  offloading 
tomatoes  we  will  offload  cocaine,  and  he  walks  away.  I  mean  how 
many  of  those  really  wind  up  in  the  system?  How’  many  are  we 
really  talking  about:  How  many  girlfriends  of  guys  who  had  noth¬ 
ing,  except  that  they  loved  this  person  and  they  have  no  other  con¬ 
tact — ^how  many  of  them  are  we  talking  about? 

Judge  Wilkins.  Well,  I  think  we  are  talking  about  a  sizable 
number. 

Mr.  Mazzoli.  You  think  so? 

Judge  Wilkins.  Yes,  sir. 
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Mr.  Mazzou.  Who  wind  up  in  the  system? 

Judge  Wilkins.  Yes,  sir,  who  wind  up  in  the  system,  are  pros- 
ecutect - 

Mr.  Mazzoli.  And  who  are  therefore  busted  under  various  mini* 
mum - 

Ju<^  Wilkins.  That  is  ri^t.  And  should  be.  Should  be  pros¬ 
ecuted.  Should  be  sentenced.  And  couriers  need  to  be  punished. 

You  know  we  have  got  the  foreign  nationals  coming  in  every  day 
in  our  m^gor  port  cities,  bringing  in  large  quantities  of  narcotics, 
and  they  need  to  be  arrested  and  prosecuted  and  sent  to  prison. 
The  question  is  where  do  we  achieve  crime  control?  By  that  person 
staying  in  prison  for  10  years?  Or  can  we  achieve  it  more  efficiently 
throu^  some  reduced  sentence? 

Mr.  Mazzoli.  Can  I  just  si^gest  something?  I  will  be  really  quite 
honest  with  you.  I  am  astonished  that  you  all  who  are  advocating 
major  fundamental  change  in  here  come  in  armed  with  no  statistics 
whatsoever.  Everything  is,  well,  we  think  there  is  a  lot  of  people, 
we  think  that  there  is  a  whole  bunch  of  these  folks,  and  there  is 
quite  a  lot  of  them  but  we  will  have  to  get  the  data  for  you  later. 

Nobody — and  this  is  the  second  time  we  have  been  throu^  this 
routine.  Nobody  but  nobody  comes  up,  and  the  chairman  himself 
has  said  he  begged  for  the  egregious  cases  and  found  only  two  or 
three  that  fit  that  kind  of  description. 

Judge  Wilkins.  This  is  the  first  time  I  have  been  through  it.  You 
just  asked  me  how  many  minimal  or  minor  participants  would 
there  be  and  I  told  vou  16  percent.  That  is  what  our  ^gures  show. 
That  is  who  I  am  talking  about,  as  far  as  the  mitigating  role  is  con¬ 
cerned. 

Mr.  Mazzoli.  And  those  16  percent,  you  would  tell  me  then. 
Judge,  with  respect,  would  be  the  kind  that  offloaded  the  ship  and 
the  girlfriends? 

Judge  Wilkins.  And  others  who  have - 

Mr,  Mazzoli.  And  others  like  couriers,  like  mules — bright? 

Anyway,  Mr.  Barr - 

Mr.  Barr.  Congressman,  could  I  say  something  first? 

Mr.  Mazzoli.  Please.  Go  ahead. 

Mr.  Barr.  I  am  not  advocating  any  change  to  the  system.  I  want 
it  clear  I  am  satisfied  with  the  existing  system.  I  do  not  think  it 
is  a  significant  problem;  that  is,  the  hapless  person  that  we  would 
all  feel  got  unjustly  treated  by  the  system.  I  don’t  think  there  are 
sizable  numbers  at  all. 

However,  if  the  committee  comes  to  that  conclusion  and  wants  to 
put  in  a  safety  valve,  then  what  I  am  asking  the  committee  to  do 
is  consider  the  impact  that  has  and  to -  , 

Mr.  Mazzoli,  Exactly.  ^ 

Mr.  Barr.  OK. 

Mr.  Mazzoli.  And  I  think  that  is  what — the  chairman  is  just 
looking  for  something  to  put  our  head  on.  You  know,  I  remember 
when  I  was  in  law  swool  the  professor  said  “Give  the  judge  or  the 
jury  something — a  peg  to  hang  their  hat  on.  Give  them  some  rea¬ 
son  for  doing  something.”  But  I  will  be  quite  honest  with  you.  At 
this  point  I  haven’t  really  seen  the  data,  the  hard  numbers,  that 
would  indicate  that  there  are  miscarriages  of  justice  beyond  the 
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rare  few,  and  we  have  had  a  couple  of  them,  perhaps,  in  this  room 
today,  I  don’t  know. 

Mr.  Barr,  I  have  one  other  question.  Yes? 

Mr.  Barr.  You  know  it  is  interesting.  The  Bureau  of  Prisons  re¬ 
cently  went  through  an  exercise  to  try  to  identify  people  who  they 
would  be  willini;  to  put  back  out  into  the  community,  that  they  ) 
would  feel  sufficiently  comfortable  to  put  back  out  into  »e  commu¬ 
nity,  and  they  came  up  with  1,600-odd  people  in  the  entire  system. 
That  suggests  to  me  we  are  not  talking  about  very  many  empa- 
thetic,  egregious  cases  in  the  Federal  system. 

Mr.  Mazzoli.  And  then  to  show — and  I  will  wind  up  on  this 
point,  because  I  remember  reading  something.  I  couldn’t  find  it  in 
my  notes  here.  That  study  where  they  found  just  a  handful  of  peo¬ 
ple  that  they  would  feel  comfortable  enough  to  really  dump  on  soci¬ 
ety,  which  to  me  demolishes  the  myth  that  we  have  a  bunch  of 
choirboys  that  are  in  our  Federal  prisons. 

But  let  me  just  go  on  to  this.  On  July  7,  1993,  in  the  Washington 
Post,  what  appears  to  be  like  a  front  page  story,  entitled  “The  Drug 
War  Locks  Up  Prisons,”  and  it  devoted  itself  primarily  to  the  situa¬ 
tion  in  Florida.  Now  these  statistics  are  used  by  the  writer,  a  writ¬ 
er  by  the  name  of  William  Booth,  and  they  are  not  used  editorially 
or  attributed  to  something.  These  are  used  by  him  in  his  writing 
as  if  they  were  standard  fact. 

Fact:  66  percent  of  the  inmates  in  Federal  prisons  broke  drug 
laws.  Sixty-six  percent  of  the  inmates  in  Federal  prison  broke  drug 
laws.  Does  that  sound  realistic? 

Mr.  Barr.  I  think  it  is  about  62  percent.  But  that  doesn’t  mean 
that  they  are  in  there  just  for  the  drug  violation.  They  could  be  in 
there  for  other  activity  and  there  was  a  drug  count  as  part  of  their 
conviction. 

Mr.  Mazzou.  Now,  let  me  try  this  on,  and  maybe  somebody  can 
explain  this.  It  seems  like  it  is  very  inconsistent. 

In  Federal  prisons  70  percent  of  the  inmates,  in  Federal  prisons 
70  percent  of  the  inmates  have  no  history  of  violence. 

Mr.  Barr.  I  don’t  know.  The  figure  that  I  used  was — ^it  is  analo¬ 
gous  to  the  figure  you  used  before,  of  93  percent  in  the  State  sys¬ 
tem  or  either  violent  criminals  or  recidivists.  The  fi^re  that  I  used 
at  the  Department  of  Justice,  and  it  may  be  dated  by  a  couple  of 
years,  was  88  percent  in  the  Federal  system. 

Mr.  Mazzou.  If  I  were  to  go  into  a  Federal  prison,  and  there  is 
one  in  Lexington,  and  walk  in  and  take  the  first  10  people  that 
walked  in,  7  of  those  10  would  be  choirboys? 

Mr.  Barr.  No. 

Mr.  Mazzoli.  Judge  Wilkins. 

Judge  Wilkins.  Well,  I  don’t  think  they  would  be  choirboys. 

Mr.  Mazzoli.  What  does  that  mean? 

Judge  Wilkins.  And  I  don’t  know  this  fellow’s  statistics,  but  I  do 
know - 

Mr.  Mazzou.  Well,  then  I  think  we  need  statistics,  my  first 
point. 

Judge  Wilkins.  The  question  that  you  put  to  us  is  what  is  the 
percent  of  Federal  prisoners  now  in  tne  penitentiaries  throughout 
the  country  that  have  a  prior  history  of  violence?  I  assume  by  that 
you  mean  a  prior  criminal  history  of  violence. 
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Mr.  Mazzou.  I  would  ask  you. 

Judge  WiuoNS.  No.  No. 

Mr.  Mazzou.  You  are  the  expert.  I  would  like  to  figure  out  what 
is  violence.  What  does  that  statistic  mean,  if  it  is  a  reputable  sta¬ 
tistic?  \^at  does  violence  mean  in  the  context  in  which  70  percent 
of  Federal  prisoners  have  no  history  of  violence? 

Judge  WlUONS.  That  is  some  study  you  just  brought  up.  I  don’t 
know  whether  it  is  correct  or  not. 

Mr.  ScHUMER.  Would  the  gentleman  yield? 

Mr.  Mazzou.  I  would  like  to  find  out.  I  am  not  sure  where  Mr. 
Booth  got  his  data. 

Mr.  Barr.  That  data  is  available.  In  fact,  I  recently  saw  a  De¬ 
partment  of  Justice  study  and  I  looked  at  it  this  morning.  I  just 
can’t  remember  off  the  top  of  my  head  the  figure  that  is  in  there 


for  violent  offenses. 

Mr.  ScHUMER  A  good  percentage  are  people  of  white-collar 
crimes,  embezzlements  and  all  of  that,  who  would  almost  exclu¬ 
sively  fit  into  the  nonviolent  category.  I  know  that.  But  I  don’t 
know  the  number  either. 

Mr.  Barr.  Correct.  But  that  doesn’t  mean  they  are  choirboys. 

Mr.  SCHUMER.  Right.  They  are  certainly  not  choirboys.  Or 
choirgirls. 

Mr.  Mazzou.  And  they  are  also  not  the  people  the  Government 
would  feel  comfortable  in  releasing  to  the  streets.  If  they  would  re¬ 
lease  1,600  to  the  streets,  then  where  are  the  other  65,000  or 
67,000  people.  Tiiat  means  that  they  are  nonviolent  and  they  have 
done  nothing. 

I  am  really  curious.  These  statistics  appear  totally  contradictory, 
and  I  think  until  we  can  get  to  the  bottom  of  them,  and  I  am  glad 
our  chairman  is  going  to  ask  for  some  clarification,  we  are  operat¬ 
ing  really — and  I  will  complete  my  statement  on  this.  When  Mr. 
Barr  said  we  cannot  allow  mythology  to  draft  policy,  and  I  think 
that  is  what  we  could  do  if  we  are  not  really  careful. 

Thank  you,  Mr.  Chairman. 

Mr.  ScHUMER.  Thank  you,  Mr.  Mazzoli.  This  has  been,  so  far,  a 
really  outstanding  hearing  in  terms  of  bringing  out  issues,  I  want 
to  thank  both  Judge  Wilkins  and  Attorney  General  Barr,  Mr  Attor¬ 
ney  General  Barr,  for  excellent  testimony  that  I  think  helped  us 

think  on  this.  ,  ,  ,  i  i- 

So,  gentlemen,  we  appreciate  it.  You  have  been  here  a  long  time. 

I  was  going  to  suggest  you  sit  in  also  on  the  next  panel,  but  you 

have  done  your  duty.  .  .  ,.1.  ^ 

Will  the  final  panel  come  forward?  And  I  first  want  to  thank  all 
of  them  for  waiting  as  long  as  they  have,  and  we  appreciate  it.  We 
have  been  going  on  about  4  hours. 

OK  Let  me  introduce  our  panel.  ,  ,  .  /-i 

The  Honorable  Vincent  Broderick  is  the  chairman  of  the  Commit¬ 
tee  on  Criminal  Law  of  the  Judicial  Conference  of  the  United 
States.  He  continues  to  serve  as  the  U.S.  district  judge  in  the 
Southern  District  of  New  York,  a  post  which  he  has  held  since 
1976.  And  before  taking  his  New  York  Federal  iudgeship,  Ju^e 
Broderick  served  as  commissioner  of  the  New  York  City  Police  De¬ 
partment.  He  is  a  distinguished  person  who  cares  a  great  deal 
about  the  law.  We  welcome  you  here.  Judge. 
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Judm  Broderick.  Thank  you. 

Mr.  SoHUMER.  Tim  Mullaney  was  supposed  to  be  here,  to  provide 
a  bit  of  an  opposite  point  of  view,  from  the  National  Legislative 
Committee  m  the  Fraternal  Order  of  Police,  and  I  apologize  to 
members.  We  won't  have  that  much  of  a  diversity  of  viewpoint  here 
because  he  is  not  here.  But  the  viewpoint  has  been  very  well  rep¬ 
resented.  He  is  opposed  to  changing  the  law. 

Mr.  Neal  Sonnett  is  the  chairperson  of  the  Criminal  Justice  Sec¬ 
tion  of  the  American  Bar  Association.  He  currently  works  as  a 
partner  with  Sonnett,  Sale  &  Kuhn - 

Mr.  Sonnett.  Kuhne. 

Mr.  SCHUMER  [continuing].  Kuhne,  a  Miami-based  law  firm.  Be¬ 
fore  entering  private  practice  Mr.  Sonnett  served  as  an  assistant 
U.S.  attorney  and  chief  of  the  criminal  division  for  the  Southern 
District  of  Florida. 

And  finally,  the  Honorable  John  Walker  is  a  judge  on  the  Court 
of  Appeals  mr  the  Second  Circuit,  and  he  is  the  president  of  the 
Federal  Judges  Association.  He  also  served  as  Special  Counsel  to 
the  Administrative  Conference  of  the  United  States  and  as  Director 
of  the  Institute  of  Judicial  Administration. 

I  want  to  thank  all  of  you  for  coming  and  for  waiting  patiently. 
Your  efforts  are  very  mucn  appreciated.  We  have  received  your  pre¬ 
pared  remarks,  which  will  be  read  into  the  record,  and  each  of  you 
will  have  5  minutes  for  your  presentation.  Maybe  we  will  do,  just 
in  deference  to  the  invisible  robes,  first  Judge  Broderick,  Judge 
Walker,  and  Mr.  Sonnett. 

Judge  Broderick. 

STATEMENT  OP  JUDGE  VINCENT  L.  BRODERICK,  CHAIRMAN, 

COMMITTEE  ON  CRIMINAL  LAW,  JUDICIAL  CONFERENCE  OF 

THE  UNITED  STAINS,  WHITE  PLAINS,  NY 

Judge  Broderick.  Thank  you,  Mr.  Chairman,  and  thank  you  for 
this  opportunity  to  appear  before  this  committ^. 

I  am  here  to  express  the  complete  and  unmitigated  opposition  of 
the  Federal  judges  of  this  countiy  to  mandatory  minimums.  We 
have  had  in  effect  since  1984 — or  at  least  they  have  been  in  effect 
since  1987;  they  were  passed  in  1984— the  sentencing  guidelines, 
and  you  heard  earlier  from  Chairman  Wilkins. 

The  sentencing  guidelines  were  designed  to  get  Congress  out  of 
the  business  of  micromanaging  sentencing,  and  I  iust  want  you  to 
consider  the  whole  concept  of  the  sentencing  guidelines.  The  con¬ 
cept  was  to  structure  sentences  and  to  make  that  structure  a  close- 
to-binding  structure.  Judges  would  have  to  follow  it. 

The  Sentencing  Commission  was  charged  with  preparing  sen¬ 
tences  which  were  proportional  one  to  another,  which  were  honest 
sentences  because  parole  was  abolished  and  a  large  part  of  "good” 
time  was  abolished,  and  they  were  also  to  be  directives,  in  effect, 
to  sentencing  judges.  And  then — and  this  was  the  most  important 
part  of  all  this — for  the  first  time  we  had  appellate  review  of  sen¬ 
tences  and  we  introduced  people  like  my  friend  over  here  on  the 
court  of  appeals,  Judge  Walker,  who  will  review  what  we  sentenc- 
ingjudges  do. 

This  18  a  structure  which  I  certainly  concede  aroused  a  furor  in 
the  judges'  community.  But  I  can  assure  you  right  now  that  so  far 
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MEMORANDUM 


TO: 


FROM; 

SUBJECT: 


William  Sessions 
Director,  FBI 

William  P.  Barr 
Attorney  General 

OPR  Report  on  Alleged  Misconduct 


LIMITED 
OFHCIAL  USE 


As  you  know,  for  quite  some  time  now  various  complaints 
about  misconduct  concerning  you  have  been  made  by  individuals 
within  the  FBI.  As  is  their  duty,  the  Department's  Office  of 
Professional  Responsibility  (OPR)  and  the  Bureau's  Office  of 
Professional  Responsibility  (FBI/OPR)  have  been  jointly 
investigating  those  allegations.  You  were  interviewed  concerning 
the  allegations  as  part  of  the  investigation  and  provided  a  full 
opportunity  to  explain  the  actions  in  question.  OPR  and  FBI/OPR 
have  now  completed  their  investigation,  and  provided  me  with  a 
Report  dated  January  12,  1993,  containing  findings  and 
recommendations.  I  haye  asked  OPR  to  provide  you  with  a  copy  of  ^ 
the  Report  by  Tuesday,  January  19,  1993,  with  any  redactions 
necessairy  to  preserve  commitments  of  confidentiality. 

This  memorandum  is  to  advise  you  that  I  have  accepted  the 
findings  and  recommendations,  of  that  Report  and  to  direct  you  to 
take  certain  remedial  actions.  The  evidence  supporting  the 
Report's  conclusions  is  overwhelming  and  your  explanations,  where 
provided,  are  wholly  unpersuasive. 


Failure  to  Meet  Tax  Obligations 

I  am  most  trotibled  by  the  Report's  conclusion  that  you 
engaged  in  a  sham  arrangement  for  the  clear  purpose  of  improperly 
claiming  an  exemption  from  the  obligation  to  pay  income  tax  on 
your  government-provided  home-to-work  transportation.  The  law  is 
clear  that  senior  government  officials  who  are  provided 
chauffeur-driven  limousines  for  commuting  from  home  to  work  are 
required  to  pay  income  taxes  on  the*Value  of  that  fringe  benefit. 
The  value  of  this  benefit  can  be  significant,  amounting  to 
several  thousand  dollars  a  year.  The  obligation  to  pay  taxes  on 
this  benefit  exists  even  where  home-to-work  transportation  is 
independently  justified  for  security  reasons.  Thus,  throughout 
the  government,  agency  heads,  including  those  with  security 


details,  pay  taxes  on  hoae-to-work  transportation  and  other 
authorized  personal  use  of  government  vehicles.  Within  the 
Department  of  Justice,  the  Attorney  General,  Deputy  Attorney 
General  and  DEA  Administrator  all  pay  such  taxes,  and  I  think  it 
is  clear  that  the  FBI  Director  has  the  same  obligation. 

The  Report  indicates  that  in  the  Spring  of  1990,  you  sought 
to  avoid  paying  these  taxes  on  the  theory  that  your  limousine 
falls  within  a  narrow  exemption  for  *vehicle[s]  which,  by  reason 
of  its  nature  (i.e.,  design)  is  not  likely  to  be  used  more  than  a 
de  minimis  amount  for  personal  purposes.*  Under  IRS  regulations, 
this  category  of  exempt  vehicle  includes  such  vehicles  as 
ambulances;  hearses;  cement  mixers;  and  clearly  marked  police 
cruisers  if  they  are  subject  to  limits  on  personal  use.  This 
categoiry  can  also  include  certain  unmarked  police  vehicles  if 
those  vehicles  are  assigned  to  "law  enforcement  officers"  who  ^ 
regularly  carry  firearms,  and  if  any  personal  use  of  such  vehicle 
is  "incident  to  law  enforcement  functions,  such  as  being  able  to 
report  directly  from  home  to  a  stake  out  or  surveillance  site,  or 
to  an  emergency  situation."  This  exemption  was  clearly  not  meant 
for  chauffeur-driven  executive  limousines,  but  rather  for  police 
officers  and  agents  who  take  their  cruisers  (marked  or  unmarked) 
home  with  them  in  order ‘to  be  able  to  respond  to  tactical 
situations . 

The  Report  finds  that  you  sought  to  take  advantage  of  this 
exception  in  an  improper  manner.  You  apparently  obtained  a  legal 
opinion  that  you  could"  use"  this  exception  if  you  rei^larly 
carried  a  firearm  or  maintained  one  in  close  proximity  to  your 
person.  (I  must  say,  parenthetically,  that  this  opinion  was  ^ 

transparently  wrong,  and  I  am  surprised  that  you  would  have 
accepted  it  at  face  value.  Even  if  regularly  carrying  a  firearm 
made  you  a  "law  enforcement  officer"  for  purposes  of  the 
regulation,  it  is  clear  that  your  chauffeur-driven  limousine  was 
not  the  type  of  vehicle  that  could  qualify  —  the  personal  use 
that  you  were  authorized  to  make  of  the  vehicle  was  not  limited; 
the  portal-to-portal  service  you  were  given  was  not  "incident  to 
a  law  enforcement  function";  the  car  did  not  remain  at  your 
residence  for  purposes  of  emergency  response  to  a  tactical 
situation;  nor  would  the  Director  normally  be  expected  to 
personally  respond  to  the  scene  of  such  tactical  situations.) 

But  even  accepting  the  reasoning  of  the  legal  opinion,  you 
plainly  failed  to  comply  with  its  terms:  far  from  regularly 
carrying  a  firearm,  you  simply  had  an  xmloaded  gun  in  a  briefcase 
locked  in  the  trunk;  the  ammunition  was  apparently  kept  in  a 
locked  safe  at  Bureau  headquarters.  Moreover,  despite  repeated 
attempts  by  FBI  staff  to  schedule  it,  you  refused  to  take  the 
training  required  by  FBI  regulations  for  those  carrying  firearms. 

Federal  law  enforcement  officials  have  a  special  obligation 
to  be  scrupulous  in  meeting  their  federal  tax  obligations.  The 
notion  that  you  could  convert  an  executive  chauffeur-driven 
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limousine  into  a  tactical  police  vehicle  simply  by  keeping  an 
unloaded  gun  in  the  trunk  does  not  even  pass  the  ''red  face  test". 
You  must  have  known  that  you  did  not  qualify  for  the  law 
enforcement  exception.  Given  that  you  are  a  former  US  Attorney 
and  Federal  judge,  and  that  you  are  currently  Director  of  the 
premier  federal  law  enforcement  agency,  I  must  conclude  that 
there  is  no  excuse  for  your  conduct. 


Improper  Use  of  Government  Funds  for  Personal  Travel 

OPR  and  FBI/OPR  also  found  a  pattern  of  abuse  of  travel  by 
you  resulting  in  the  use  of  government  funds  for  clearly  personal 
travel  on  a  number  of  occasions.  Among  other  things,  it  is 
evident  that  you  and  your  wife  used  the  FBI  plane  to  make 
personal  trips  and  then  sought  to  characterize  these  trips  as 
"official"  to  avoid  reimbursing  the  government.  For  example,  you 
have  made  a  number  of  extended  trips  on  the  FBI  plane  to  San 
Francisco  to  visit  your  daughter  during  holiday  seasons.  You 
appear  to  have  charged  this  all  to  the  government  because  after 
you  planned  the  trips  you  arranged  isolated  functions  of  trivial, 
if  any,  value  to  the  government,  such  as  a  breakfast  meeting  with 
a  handful  of  local  businessmen.  The  conclusion  is  inescapable 
that  these  functions  were  arranged  for  the  sole  pu^ose  of 
allowing  you  to  avoid  paying  for  these  personal  trips. 

In  addition,  the  Report  indicates  that  you  abused  spousal 
travel.  Your  wife  appears  to  have  accompanied  you  on  FBI 
aircraft  to  111  locatigns.  Under  the  regulations  then 
applicable,  free  spousal  travel  was  arguably  authorized  where  the 
spouse's  presence  is  in  the  interests  of  the  government  and  space 
is  available  for  the  spouse.  It  is  apparent  that  these ^ 
requirements  were  not  met  on  quite  a  number  of  these  trips; 
nevertheless  you  only  reimbursed  the  government  for  one  such 
trip.  Indeed,  the  Report  notes,  as  one  example,  that  on  an 
extended  trip  to  San  Francisco  your  wife  attended  an  official 
breakfast  that  she  had  not  been  invited  to  and  was  not  expected 
at,  and,  afterwards,  explained  to  an  FBI  agent  that  she  had  to 
attend  the  breakfast  to  "justify"  her  travel  on  the  FBI  aircraft. 
(In  point  of  contrast,  I  note  that  Attorney  General  Thornburgh 
always  reimbursed  the  government  for  his  wife's  travel.)  Indeed, 
it  is  largely  because  of  your  excesses  that  I  amended  the 
Department's  travel  regulations  to  generally  prohibit  spousal 
travel  unless  specifically  authorized  by  the  Attorney  General. 

The  Report  also  cites  a  number  of  other  irregularities, 
including  your  improperly  claiming  government  per  di^  while  on 
personal  travel;  the  use  of  FBI  cars  to  drive  your  wife  to  social 
functions,  and  on  shopping  trips  and  other  personal  errands;  and 
the  failure  to  account  for  120,000  miles  of  frequent  flyer 
mileage  earned  on  official  travel. 
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Travel  regulations  can  be  complex  and  inevitably  involve  the 
exercise  of  judgment.  If  all  that  was  involved  was  one  or  two 
lapses  of  judgment,  I  would  consider  harping  on  this  to  be  petty. 
But  what  is  troubling  here  is  that  there  is  a  clear  pattern  of 
your  taking  advantage  of  the  government.  I  find  that 
xinacceptable,  especially  given  the  fact  that  the  Bureau  treats 
even  a  single  instance  of  travel  abuse  by  agents  very  seriously  - 
-  stiff  penalties  that  I  understand  you  have  personally  approved. 


Failure  to  cooperate  in  investigation  into  alleged 
*sveetheart*  mortgage 

I  am  especially  troubled  by  the  fact  that  you  refused  to 
cooperate  in  —  and  indeed  affirmatively  blocked  —  the 
investigation  into  allegations  that  you  received  a  "sweetheart 
deal"  from  Riggs  Bank  on  your  home  mortgage.  The  inquiry  was 
clearly  an  appropriate  one  —  in  the  face  of  the  allegations  that 
have  been  made,  OPR  has  a  responsibility  to  ascertain  whether  you 
did,  in  fact,  receive  financial  favors  that  would  not  have  been 
available  to  you  as  a  private  citizen.  OPR  must  do  this  to 
determine  whether  you  had  an  obligation  to  disclose  such  an 
arrangement  or  whether  such  an  arrangement  constituted  a 
prohibited  supplementation,  of  salary. 

All  officials  and  employees  of  the  Department  of  Justice  -- 
from  the  Attorney  General  to  the  most  junior  —  have  a  continuing 
obligation  to  respond  to  the  kind  of  legitimate  administrative 
inquiry  made  here  by  providing  the  information  sought.  I  can 
conceive  of  no  legitimate  justification  for  your  refusal  to 
authorize  release  to  OPR  of  the  relevant  documents. 


Misuse  of  Government  Funds  for  Privacy  Fence 

Finally,  I  am  troubled  by  the  misuse  of  nearly  $10,000  in 
government  funds  to  install  a  privacy  fence  at  your  residence 
despite  repeated  warnings  that  the  fence  could  not  be  justified 
for  security  reasons  and  indeed  actually  derogated  from  security. 

A  great  deal  of  effort  and  expense  goes  towards  protecting 
your  security.  This  includes  government  paid  for  security 
enhancements  at  your  residence.  You  were  repeatedly  advised  that 
only  certain  types  of  fences  were  suitable  for  security  purposes 
and,  therefore,  that  government  funds  could  only  be  used  for 
those  types  of  fences.  Nevertheless,  you  used  substantial 
government  funds  to  install  a  privacy  fence  that  had  repeatedly 
not  been  approved  for  installation  -*•  indeed,  you  had  been 
advised  that  such  a  fence  actually  reduced  your  security.  Thus, 
taxpayer  money  intended  to  enhance  your  security  was  actually 
used  by  you  in  a  manner  that  reduced  it. 
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Required  Remedial  Actions 


As  noted,  I  accept  the  Report's  conclusions  and 
recommendations-  Accordingly,  consistent  with,  the  Report's 
recommendations,  I  am  directing  the  following  remedial  steps: 

(1)  The  Department  will  issue  you  corrected  W-2  forms  for 
the  applicable  tax  years  that  properly  reflect  your  home  to  work 
transportation  and  other  personal  vehicle  use  as  income. 

(2)  I  direct  that  you  reimburse  the  government  for  the  cost 
of  personal  travel  improperly  billed  to  the  government.  FBI/OPR 
is  to  determine  on  a  case-by-case  basis  which  trips  were 

jp  €txrs  OliQi  JL  » 

(3)  I  direct  that  you  reimburse  the  government  for  the  cost 
of  the  privacy  fence  improperly  installed  at  your  home  at 
government  expense. 

(4)  I  direct  that  you  authorize  the  release  to  OPR  of  all 
doctxments  relevant  to  your  home  mortgage. 

(5)  I  direct  that  you  be  counselled  concerning  the  proper 
use  of  your  security  detail  and  your  official  vehicle. 

(6)  I  direct  that  you  recuse  yourself  from  participation  in 
any  personnel  actions  involving  any  of  the  individuals  who 
conducted  or  cooperated  in  this  investigation  or  the  preparation 
of  the  Report. 


I  will  provide  a  copy  of  this  memorandum  and  the  Report  to 
the  Counsel  to  the  President  for  his  information.  I  have 
delegated  to  Mr.  Shaheen  authority  to  decide  whether,  and,  if  so, 
in  what  manner,  to  release  part  or  all  of  this  memorandum  and  the 
Report.  Until  any  such  decision  by  him,  this  memorandxim  and  the. 
Report  are  to ‘ be  treated  as  confidential . 


cc:  Floyd  I.  Clarke 

Deputy  Director,  FBI 

David  G .  Benney 

Assistant  Director,  Inspection  Division 
Stephen  R.  Colgate 

Assistant  Attorney  General,  Justice  Management  Division 
Michael  E.  Shaheen,  Jr. 

Counsel,  Office  of  Professional  Responsibility 
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Attachment  7 

(Offtrr  of  tljf  ^ttornc^i  (§fneral 
IBasliington,  Q.  (1 20330 


August  10,  1992 


Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.  20515-6216 


Dear  Committee  Member: 

On  July  9,  1992,  a  majority  of  the  Democratic  members  of  the 
House  Committee  on  the  Judiciary  wrote  me,  pursuant  to  section 
2(g)  of  the  Independent  Counsel  Statute  (the  ^Statute^) ,  28 
U.S.C.  592 (g) ,  requesting  the  appointment  of  an  Independent 
Counsel  to  investigate  allegations  of  wrongdoing  by  unnamed 
^high-ranking  officials  of  the  Executive  Branch'  (the  'Letter') . 

The  Statute  requires  that  when  I  receive  a  request  pursuant 
to  section  2(g),  I  report  to  the  relevant  Committee  the  reasons 
for  my  decision.  This  letter  and  the  accompanying  report  (the 
'Report')  constitute  my  response  to  the  Letter.^ 

The  Letter  states  that  the  potential  criminal  conduct 
relates  to: 

activities  by  both  current  and  former 
officials  to  illegally  assist  the  regime  of 
Saddam  Hussein  prior  to  the  August  1990 
invasion  of  Kuwait,  and  to  attempt  to  conceal 
information  about  potential  criminal  activity 
from  Congress  through  the  making  of  false 
statements,  the  nonproduction,  falsification 
or  alteration  of  official  records  and  other 
documents,  and  through  otherwise  misleading 
and  obstructing  Congress  in  investigating 
such  matters. 

For  the  reasons  stated  below,  and  detailed  in  the  Report,  I 


^Pursuant  to  section  2(9) (4)  of  the  Statute,  28  U.S.C. 
592(g)(4),  I  request  that  the  Committee  promptly  make  public  this 
letter  and  the  Report  in  their  entirety. 
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have  concluded  that  the  criteria  for  Invoking  the  Independent 
Counsel  Statute  are  not  present  here. 

The  Letter,  In  contrast  to  previous  Congressional  requests 
for  the  appointment  of  an  Independent  Counsel,  lacks  the 
specificity  required  under  the  Statute.  The  Letter  falls  to 
Identify  any  particular  person  alleged  to  have  committed  a  crime, 
or  to  describe  any  particular  acts  alleged  to  constitute  a  crime. 
Instead,  It  relies  on  vague  and  conclusory  assertions  of 
wrongdoing  by  unnamed  persons  —  precisely  the  kind  of 
'generalized  allegatlon[s]'  that  the  Statute  and  legislative 
history  make  clear  are  wholly  Inadequate  as  a  basis  for  Invoking 
the  Statute.  [£££  p.  6,  Infra.  1 

Although  the  Letter  Is  Inadequate  on  Its  face,  our  analysis 
of  these  matters  did  not  begin  or  end  with  the  Letter.  So  far  as 
we  can  determine,  all  the  allegations  referred  to  In  the  Letter 
were  previously  In  the  public  domain.  In  fact,  well  before 
receipt  of  the  Letter,  the  Department  was  aware  of,  and  was 
reviewing  and,  where  appropriate.  Investigating  those  allegations 
as  they  arose.  Substantial  review  and  Investigation  was 
accomplished  during  this  process,  which  remains  ongoing  for 
certain  discrete  matters.  But  none  of  the  Information  developed 
during  this  Investigative  process  meets  the  criteria  for  Invoking 
the  Statute. 

To  respond  to  the  Letter,  career  professionals  In  the 
Department  have  carefully  reviewed  not  only  the  Letter,  but  also 
the  record  of  the  Judiciary  Committee  hearings  on  this  matter 
(the  'Hearings') ,  as  well  as  other  relevant  Information  gathered 
by  the  Department  In  the  course  of  Its  ongoing  review.  Further 
Investigation  was  conducted  by  career  prosecutors  In  the  Public 
Integrity  Section  and  agents  of  the  Federal  Bureau  of 
Investigation  ('FBI') ,  both  as  part  of  the  threshold  review  of 
the  Letter  and  as  part  of  the  Department's  ongoing  review  and 
Investigation  of  the  underlying  matters. 

My  determination  that  the  specialized  procedures  of  the 
Statute  are  not  applicable  here  Is  based  on  this  extensive  review 
and  analysis,  and  is  supported  by  the  uniform  view  of  the 
prosecutors  at  all  levels  of  the  Department  who  have  reviewed 
this  matter. 

The  Independent  Counsel  Statute  applies  where  there  Is 
specific  and  credible  Information  that  a  'covered  person'  —  one 
of  a  small  group  of  senior  officials  expressly  listed  In  the 
statute  —  has  committed  a  crime.  The  Letter  has  not  provided, 
nor  have  we  found,  any  such  information.  He  are  aware  of  no 
evidence  that  would  support  the  criminal  Investigation  of  a 
'covered  person'  in  connection  with  the  matters  raised  by  the 
Letter. 
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Nor  does  the  Letter  raise  any  allegations  of  wrongdoing  by 
lover-level  noncovered  persons  that  would  provide  a  basis  for 
applying  the  Independent  Counsel  Statute.  It  appears  that  one  of 
the  central  allegations  is  that  loan  proceeds  guaranteed  under 
the  Commodity  Credit  Corporation  (^CCC*)  program,  or  commodities 
sold  under  that  program,  were  diverted  by  Iraq  for  military 
purchases.  This  Department,  the  Department  of  Agriculture, 
various  Committees  of  Congress  and  the  General  Accounting  Office 
(^GAO*^)  have  been  investigating  the  possibility  of  such 
diversions.  No  one  has  yet  established  that  any  such  diversion 
occurred.  But  even  assuming  that  foreign  entities  and  private 
intermediaries  did  engage  in  such  a  diversion,  we  have  found  no 
evidence  that  U.S.  government  employees  knowingly  participated  in 
or  facilitated  any  such  diversion,  or  any  other  criminal  conduct 
with  respect  to  the  CCC  program  with  Iraq.  [£££  pp<  8^9,  infra.  1 

Other  allegations  about  noncovered  persons  relate  to  conduct 
that  is  simply  not  criminal  in  any  way.  It  is  not  a  crime  for 
the  Executive  branch  to  set  up  a  coordination  mechanism  to  handle 
Congressional  information  requests.  Nor  is  it  a  crime  for  an 
Executive  branch  agency  to  raise  objections  to,  or  to  oppose,  an 
informal  Committee  request  for  information.  f See  pp.  9-11, 
infra. ]  Still  other  allegations  are  based  on  erroneous  factual 
premises  —  such  as  the  suggestion  that  there  were  improprieties 
in  the  Department's  handling  of  the  investigation  of  Banca 
Nazionale  del  Lavoro  (*BNL') .  The  factual  record  is  clear  that 
the  Department  officials  Involved  in  that  case  acted  with 
dedication  and  rectitude,  and  there  is  not  a  shred  of  evidence 
that  any  Department  employee  acted  improperly.  fSee  pp.  11-13, 
infra. ] 

In  sum,  then,  with  the  exception  of  two  matters  noted  below, 
none  of  the  allegations  about  noncovered  officials  warrant 
further  inquiry.  We  have  found  them  to  be  without  substance  and 
are  aware  of  no  evidence  that  would  support  a  criminal 
investigation. 

Two  allegations  about  noncovered  officials  referred  to  in 
the  Letter  were  already  under  investigation  by  the  Department. 
These  are  what  the  Letter  refers  to  as  the  'alteration^  of 
Commerce  Department  documents  and  the  alleged  'contradictory' 
testimony  of  certain  witnesses  at  Committee  Hearings.  The 
Independent  Counsel  Statute  does  not  apply  to  either  of  these 
ongoing  investigations.  They  are  the  kind  of  matters  routinely 
handled  by  the  Public  Integrity  Section,  and  I  find  no  conflict 
of  interest  or  any  other  circumstance  that  would  preclude  the 
Department  from  completing  these  investigations  in  the  normal 
course • 

As  noted,  the  allegations  referred  to  in  the  Letter  have 
been  the  subject  of  substantial  review  by  the  Department  starting 
well  before  receipt  of  the  Letter.  Thus,  the  decision  that  the 
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Statute  is  not  applicable  does  not  mean  that  the  allegations  will 
not  have  been  properly  reviewed.  It  means  only  that  no  basis  has 
been  shown  for  treating  this  matter  under  the  specialized 
procedures  of  the  Statute.  Those  allegations  which  warrant 
further  inquiry  will  continue  to  be  investigated  by  career 
professionals  in  tbe  Department  in  the  normal  course. 

If  those  ongoing  investigations  produce  any  information 
implicating  the  Independent  Counsel  Statute,  we  will  comply  with 
it  fully.  Moreover,  if  any  Members  have  any  information  which 
they  believe  we  have  overlooked  or  failed  to  consider  in  reaching 
o\ir  decision,  we  request  that  they  provide  it  to  us  promptly.  In 
contrast  to  the  better,  any  such  submission  should  identify  with 
particularity:  (1)  what  crimes  are  alleged  to  have  been 
cammitted,  (2)  who  is  alleged  to  have  committed  them,  and  (3) 
what  specific  facrtual  information  supports  the  allegation. 


Discussion 

As  a  general  matter,  it  is  the  responsibility  of  the 
Department  of  Justice  to  investigate  and  prosecute  all 
allegations  of  criminal  conduct  by  any  person  subject  to  the 
jxirisdiction  of  tJie  United  States,  including  allegations  of 
%rrongdoing  by  government  officials.  The  Department  has  a  long 
record  of  vigorously  investigating  and  prosecuting  government 
officials  «dio  commit  crimes  against  the  United  States.  Indeed, 
the  Public  Integrity  Section  in  the  Criminal  Division  was  set  up 
expressly  for  this  purpose,  and  it  has  a  track  record  that  is 
above  reproach.^ 

The  Independent  Counsel  Statute  does  not  supplant  —  nor  was 
it  ever  intended  to  supplant  —  the  Department's  general 
responsibility  to  investigate  allegations  of  criminal  wrongdoing 
within  the  government.  Rather,  the  Statute  is  designed  to  apply 
to  certain  exceptional  cases.  Accordingly,  the  Statute's 
specialized  procedures  are  triggered  in  two  specifically  defined 
circumstances  —  one  mandatory  and  one  discretionary. 

Tbe  mandatory  provision,  28  U.S.C.  591(a),  requires  the 
Attorney  General  to  apply  the  procedures  of  the  Statute  if  and 
when  he  receives  specific  information  from  a  credible  source 
sufficient  to  warrant  a  criminal  investigation  of  a  'covered 
person.'  'Covered  persons'  are  a  small  group  of  the  most  senior 
officials  in  the  Executive  Branch  who  are  specifically  listed  in 
the  Statute,  including  the  President,  Vice  President,  Members  of 


^The  Department  prosecuted  over  1200  federal  officials  and 
employees  —  including  Department  of  Justice  officials  —  for 
public  integrity  violations  in  just  the  last  two  years  for  which 
final  figures  are  available. 
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the  Cabinet,  senior  White  House  staff,  senior  Department  of 
Justice  officials,  and  certain  other  senior  government  and 
campaign  officials. 

The  discretionary  provision  of  the  Statute,  28  U.S.C. 

591(c),  authorizes,  but  does  not  require,  the  Attorney  General  to 
proceed  under  the  Statute  if:  (i)  he  receives  specific 
information  from  a  credible  source  sufficient  to  warrant  a 
criminal  investigation  of  someone  other  than  a  covered  person; 
and  (ii)  he  determines  that  an  investigation  or  prosecution  of 
that  person  by  the  Attorney  General  or  other  officer  of  the 
Department  ^may  result  in  a  personal,  financial  or  political 
conflict  of  interest.'  Even  if  the  Attorney  General  finds  a 
conflict  of  interest  under  this  prong  of  the  Statute,  he  need  not 
invoke  the  Statute.  Instead,  the  investigation  may  be  handled  by 
a  Department  official  who  has  no  'personal,  financial  or 
political  conflict  of  interest,'  or  a  non-statutory  special 
counsel  may  be  appointed  who  would  be  part  of  the  Department  and 
who  would  exercise  the  powers  of  the  Attorney  General  for 
purposes  of  the  investigation.^ 

The  threshold  requirement  for  triggering  the  Statute  under 
either  the  mandatory  or  the  discretionary  provision  is  the 
receipt  of  specific  information  from  a  credible  source  sufficient 
to  constitute  grounds  to  investigate  whether  some  person  — 
covered  or  not  —  has  committed  a  federal  crime.  This 
requirement  of  specificity  is  an  important  safeguard  against 
abuse  under  the  Statute.  The  legislative  materials  strongly 
emphasize  the  need  for  'specific  factual  support,'  and  'facts' 
indicating  a  crime,  such  as  particular  dates  and  places  —  as 
opposed  to  a  'generalized  allegation  of  wrongdoing.'^  The  Senate 


^It  has  been  suggested  by  some  that  any  allegation  of 
vrrongdoing  involving  Executive  branch  employees,  even  those  who 
are  not  'covered  persons',  automatically  creates  a  'political 
conflict'  and  mandates  the  appointment  of  an  Independent  Counsel. 
That  suggestion  is  completely  without  merit.  It  is  contradicted 
by  the  Statute  itself  —  there  would  be  no  point  in  having  the 
Statute  designate  a  category  of  very  senior  officials  as  'covered 
persons'  if  an  allegation  of  wongdoing  against  any  government 
official  required  appointment  of  an  Independent  Counsel.  It  is 
also  contradicted  by  the  longstanding  and  now  routine  practice  of 
the  Justice  Department  investigating  and  prosecuting  government 
officials  below  the  'covered  person*  level. 

^H.R.  Rep.  No.  95-1307,  95th  Cong.,  2d  Sess.  (1977)  at  6 
11.14;  S.  Rep.  No.  95-170,  95th  Cong.,  Ist  Sess.  at  52  (1977), 
reprinted  in  [1978]  U.S.  Code  Cong.  &  Ad.  News  4216,  4268;  S. 

Rep.  No.  97-496,  97th  Cong.,  2d  Sess.  at  12,  reprinted  in  [1982] 
U.S.  Code  Cong.  6  Ad.  News  3537,  3548;  see  also  Nathan  v.  Smith. 
737  F.2d  1069,  1074  (D.C.  Cir.  1984)  (Davis,  J. ,  concurring). 
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Report  acconpanying  the  1983  amendments  provides  an  example  of 
vhat  would  constitute  specific  evidence:  '(I]f  a  credible  source 
informs  the  Department  of  Justice  that  a  named,  covered  official 
tooX  money  on  a  given  date,  in  a  given  place,  and  provides  facts 
which  indicate  that  it  may  have  been  a  bribe,  this  information 
should  trigger  a  preliminary  investigation.*^ 

Measured  against  these  requirements  of  the  Statute,  the 
Letter  is  clearly  deficient.  The  Letter  contains  no  specific 
information  (credible  or  not)  concerning  crimes  by  anv  person, 
let  alone  any  'covered*  person,  indeed,  the  Letter  does  not  even 
contain  any  specific  allegation  (let  alone  information) 
concerning  any  crime  alleged  to  have  been  committed  by  any 
person,  covered  or  otherwise.  In  contrast  to  the  example  of 
specificity  set  forth  in  the  Senate  Report,  which  specified  the 
individual,  time  and  place  of  the  receipt  of  money  and  evidence 
that  it  was  a  bribe,  the  Letter  amounts  to  no  more  than  an 
unsupported  assertion  that  some  unnamed  person  may  have  violated 
one  of  a  number  of  listed  statutes.  For  that  reason,  alone,  the 
letter  does  not  constitute  grounds  to  proceed  under  the  Statute.^ 

Nevertheless,  the  Department  has  carefully  considered  the 
allegations  in  the  Letter,  the  record  of  the  Hearings,  and  other 
relevant  information  in  our  possession.  Because  these 


Rep.  No.  97-496,  97th  Cong.,  2d  Sess.  at  12,  reprinted 
In  [1982]  U.S.  Code  Cong.  &  Ad.  News  3537,  3548. 

^In  this  respect,  the  Letter  stands  in  sharp  contrast  to 
several  previous  Congressional  submissions  requesting  appointment 
of  an  Independent  Counsel.  For  example,  the  request  for  the 
appointment  of  an  Independent  Counsel  to  investigate  former 
Housing  and  Urban  Development  Secretary  Pierce  identified 
specific  testimony  that  was  alleged  to  be  perjurious  and 
identified  the  contradictory  evidence,  and  also  set  forth 
detailed  allegations  of  the  mismanagement  techniques  allegedly 
employed  by  Secretary  Pierce.  The  letter  requesting  an 
Independent  Counsel  to  investigate  former  Deputy  Chief  of  Staff 
Deaver  specified  the  individual  the  Members  believed  should  be 
investigated,  and  specified  four  precise  matters  of  alleged 
conflict  of  interest.  The  letter  requesting  appointment  of  an 
Independent  Counsel  to  investigate  assistance  to  the  Contras 
specifically  named  individuals  the  Members  believed  should  be 
investigated,  described  a  specific  incident  which  might 
constitute  a  violation  of  law,  and  referenced  a  staff  report 
which  provided  additional  details  on  alleged  violations.  While 
the  letter  requesting  an  Independent  Counsel  to  investigate 
alleged  misconduct  by  the  Department  of  Justice  in  withholding 
EPA  documents  from  Congress  did  not  specifically  name  any 
individuals,  it  enumerated  narrow  acts  of  conduct  alleged  to  be 
illegal,  and  was  accompanied  by  a  1,284  page  Committee  report. 
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allegations  had  previously  bean  in  the  public  dosain^  svsn  prior 
to  ths  Latter «  those  allegations  which  warranted  further  inquiry 
were  already  the  subject  of  ongoing  review,  and,  where 
appropriate,  investigation  by  the  Departaent.  In  addition, 
further  investigation  has  been  conducted  by  career  prosecutors  in 
the  Public  Integrity  Section  and  by  the  FBI. 

Our  review  was  conducted  by  career  prosecutors  in  the  Public 
Integrity  Section  who  had  no  prior  involvenent  in  any  aspect  of 
the  BNL  Batter.  Their  work  was  reviewed  by  a  nunber  of  career 
prosecutors  in  the  Criminal  Division. 

In  addition,  consistent  with  past  practice,  a  senior 
prosecutor  from  outside  of  Main  Justice  was  asked  to  review 
allegations  involving  the  Criminal  Division's  role  in  the  BNL 
case.  In  this  case,  Michael  Chertoff,  the  U.S.  Attorney  for  New 
Jersey,  a  career  prosecutor  with  no  prior  involvement  in  the  BNL 
matter,  reviewed  all  allegations  relating  to  the  Criminal 
Division's  handling  of  the  BKL  case. 

Both  Public  Integrity's  review  and  Mr.  Chertoff's  review, 
were  further  reviewed  by  George  Tervilliger,  Deputy  Attorney 
Genera]/,  a  career  prosecutor;  and  Ira  Raphaelson,  Counselor  to 
the  Attorney  General,  a  career  prosecutor  and  former  head  of  the 
public  integrity  division  in  the  U.S.  Attorney's  office  in 
Chicago. 

Without  exception,  every  prosecutor  reviewing  this  matter  at 
every  level  of  the  Department  is  of  the  view  that  the  criteria 
for  invoking  the  Statute  are  not  present  here. 

Based  on  our  review,  1  have  concluded  that  the  criteria  for 
invoking  the  Statute  have  not  been  met.  Specifically,  as  to  the 
mandatory  provision  of  the  Statute,  I  have  concluded  that  there 
is  no  specific  and  credible  information  that  a  'covered  person' 
committed  a  crime.  As  to  the  discretionary  provision  of  the 
Statute,  I  have  concluded  that,  for  most  of  the  allegations 
relating  to  noncovered  government  officials,  there  is  no  specific 
and  credible  information  that  any  crime  was  committed.  In  two 
discrete  matters  where  further  inquiry  as  to  noncovered  officials 
is  warranted,  I  find  that  there  is  no  'personal,  financial  or 
political  conflict  of  interest'  which  would  preclude  the 
Department  from  investigating  and,  if  appropriate,  prosecuting 
the  individuals  involved.  These  matters  were  under  investigation 
by  the  Department  prior  to  receipt  of  the  Letter,  and  there  is  no 
reason  to  believe  that  the  Department  cannot  continue  to  fully 
and  fairly  investigate  them.  As  to  those  allegations  relating  to 
private  parties  (involving  alleged  irregularities  in  the  CCC 
program  and  alleged  export  control  violations)  these  also  remain 
under  investigation  by  the  Department,  and  1  find  that  there  is 
no  'personal,  financial  or  political  conflict  of  interest'  that 
would  preclude  continued  investigation  by  the  Department. 
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Tbm  Report  analyses  in  datail  all  of  the  allegations  we 
could  identify  froa  the  Letter,  the  Bearings  and  other  reported 
stateaents  of  which  ve  are  aware. 

For  purposes  of  this  letter,  X  will  only  suaaarise  our 
reactions  to  three  central  categories  of  allegations,  namely':  (i) 
that  unnaaed  officials  'illegally  assisted  the  regime  of  Saddam 
Hussein';  (2)  that  unnaaed  officials  atteapted  'to  conceal 
information  about  potential  criainal  activity  from  Congress';  and 
(3)  that  the  Department  of  Justice  acted  improperly  in  its  BML 
investigation. 

1.  AllcaationB  that  Dnnaned  Officials  'Illegally  Assisted' 
XCAfl 

The  Letter  refers  vaguely  to  'activities  by  both  current  and 
former  officials  to  illegally  assist  the  regime  of  Saddam 
Hussein.'  Although  the  Letter  does  not  specify  who  allegedly 
illegally  assisted  Hussein,  or  what  fora  the  illegal  assistance 
allegedly  took,  based  on  the  Hearings  this  allegation  appears  to 
refer  to  allegations  that  loan  proceeds  guaranteed  under  the  CCC 
program,  or  commodities  sold  under  that  program,  were  diverted  by 
Iraq  for  military  purchases. 

fOiile  the  possibility  of  diversions  has  been  investigated  by 
the  Departments  of  Justice  and  Agriculture,  various  Committees  of 
Congress  and  the  GAO,  no  one  has  yet  established  that  any  such 
diversion  occurred.  But  even  assuming  that  foreign  entities  and 
private  intermediaries  did  engage  in  such  a  diversion,  we  have 
found  no  evidence  that  U.S.  government  employees  knowingly 
participated  in  or  facilitated  any  such  diversion,  or  any  other 
criminal  conduct  with  respect  to  the  CCC  program  with  Iraq. 

The  evidence  indicates  that,  in  late  1989,  as  concerns  about 
possible  irregularities  in  the  CCC  program  grew.  Department  of 
Agriculture  and  other  government  officials  decided  to 
conditionally  continue  with  FY  1990  credits  for  Iraq  while,  at 
the  same  time,  continuing  to  investigate  allegations  of 
irregularities  and  attempting  to  ascertain  the  nature  and  extent 
of  possible  official  Iraqi  involvement  in  «my  such 
irregularities.  Pending  the  results  of  that  further 
investigation,  the  Department  of  Agriculture  divided  the  CCC 
credits  into  trcmches  for  greater  control.  We  have  no 
information  that  any  aspect  of  that  decision  was  criainal. 

Some  public  statements  by  certain  Members  of  Congress  seem 
to  be  based  on  the  premise  that  it  was  somehow  a  crime  for  the 
government  officials  not  to  immediately  and  completely  terminate 
the  CCC  program  in  the  face  of  allegations  and  some  emerging 
evidence  of  irregularities  in  that  program. 
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It  is  unclear  whether  the  Letter  reflects  such  a  view,  but 
to  the  extent  that  it  does,  it  is  baseless.  When  faced  with 
possible  evidence  of  irregularities  in  a  particular  progras,  the 
decision  whether  to  terminate  the  program  completely  or  to  take 
lesser  steps  to  police  the  program  pending  further  investigation, 
is  entirely  a  policy  and  management  decision.  While  the  wisdom 
of  that  decision  can  be  debated,  the  fact  that  it  was  not 
criminal  cannot.  It  is  no  more  a  crime  for  Executive  branch 
officials  to  continue  to  operate  a  program  in  the  face  of  some 
evidence  of  irregularities  than  it  is  for  Members  of  Congress  to 
urge  continued  operation  of  the  program  in  the  face  of  such 
evidence  (as  happened  here)  •  A  policy  decision  not  to 
immediately  terminate  the  CCC  program  based  on  the  information 
available  to  officials  at  the  time  simply  does  not  constitute  a 
crime. 

The  pepartment  is  continuing  to  actively  investigate  the 
alleged  improprieties  in  the  CCC  program.  To  the  extent  that, 
contrary  to  the  evidence  to  date,  that  investigation  reveals  any 
evidence  of  participation  by  U.S.  government  officials,  we  will 
take  all  appropriate  action,  including  any  appropriate  action 
under  the  Statute.  fSee  Report  at  21-24.] 

2.  Allegations  Related  to  the  Alleged  Coverup  or 
Obstruction  of  Congressional  Investigations 

Again,  the  Letter  sets  forth  no  specific  conduct  alleged  to 
be  criminal,  simply  asserting  that  there  was  an  'attempt  to 
conceal  information  ...  [and]  otherwise  mislead[]  and 
obstruct []  Congress.'  Judging  from  the  Hearings,  the  allegations 
fall  into  three  basic  groups:  (i)  the  alleged  use  of 
"formalised'  procedures  for  screening  or  rebuffing  Congressional 
requests  for  information';  (ii)  alleged  withholding  of  witnesses 
and  information  from  Congress;  and  (ill)  alleged  false  statements 
by  various  individuals. 

The  first  category  of  allegations  —  involving  formalized 
procedures  allegedly  for  withholding  Information  from  Congress  — 
simply  do  not  allege  crimes.  Where,  as  here,  requests  for 
information  are  made  to  a  number  of  different  agencies  it  is  not 
improper  —  and  certainly  not  illegal  —  for  those  agencies  to 
coordinate  their  responses.  Indeed,  the  Executive  Order  on 
classified  information  and  other  publicly  available  Executive 
branch  policies  and  procedures  require  such  coordination  to 
ensure  that  legitimate  interests  of  the  various  agencies  in 
protecting  classified  or  other  confidential  information  are 
served,  and  that  consideration  can  be  given  to  asserting 
applic^le  privileges.  It  is  surprising  that  Members  of  the 
Committee  would  allege  that  there  is  something  improper  about 
this  kind  of  coordination  when,  in  the  course  of  recent 
investigations,  we  have  been  told  that  House  rules  require  that 
all  subpoenas  —  even  those  directed  to  individual  members  —  be 
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served  on  one  central  person,  the  House  Counsel,  to  allow  for 
coordination  by  the  House  and  possible  assertions  of  privilege. 
[See  Report  at  94-97.] 

Sinilarly,  as  to  the  second  group  of  allegations  — 
involving  the  alleged  withholding  of  documents  and  witnesses  from 
Congress  —  there  is  nothing  illegal  in  the  Executive  branch 
objecting  to  or  opposing  informal  Congressional  requests  for 
information.  Negotiations  between  the  branches  over  the  scope  of 
such  informal  and  even  formal  requests  are  commonplace.  There  is 
nothing  illegal  about  the  Executive  branch  objecting  to  the 
production  of  documents  or  witnesses  based  on  concerns  about  the 
scope  and  reasonableness  of  the  request,  potentially  applicable 
privileges,  or  other  interests.  Actions  such  as  these  have  been 
an  established  —  and  perfectly  legal  —  aspect  of  our  government 
from  its  inception,  and  they  are  no  more  a  crime  than  were  the 
efforts  by  various  Members  of  the  House  to  limit  the  scope  of  the 
Department's  document  subpoenas  in  the  House  Bank  matter.  If 
Congress  disagrees  with  the  position  taken  by  the  Executive 
branch  with  respect  to  any  documents,  it  has  ample  tools  at  its 
disposal  to  challenge  that  action.  fSec  Report  at  93-94.] 

As  to  the  third  category  —  the  alleged  false  statements  — 
only  one  'covered  person'  is  alleged  to  have  made  any  false 
statements.  As  explained  in  the  Report,  his  statements  simply 
are  not  false.  [See  Report  at  14-21.]  The  other  alleged 
'contradictory'  statements  do  not  involve  'covered  persons'. 
Certain  allegations  involving  noncovered  officials  are  under 
investigation  by  the  Department.  These  are  the  kinds  of 
allegations  that  are  routinely  investigated  by  the  Public 
Integrity  Section  and  there  is  no  conflict  of  interest  that 
precludes  their  handling  these  matters  in  the  normal  course, 
rsee  Report  at  24-25.] 

Substantial  attention  has  been  focused  on  the  alleged 
'alteration'  by  Under  Secretary  Kloske  (a  noncovered  person)  of  a 
Commerce  Department  document  generated  in  response  to  a 
Subcommittee  request  for  information  relating  to  license 
applications  for  exports  of  dual  use  goods  to  Iraq  from  1985  to 
1990.  That  allegation  is  under  investigation  by  the  Public 
Integrity  Section  at  the  specific  request  of  the  Chairman  of  the 
Subcommittee  involved.  While  the  investigation  is  ongoing,  the 
investigation  to  date  would  not  support  any  suggestion  that  this 
incident  was  part  of  some  larger  effort  to  'coverup'.  Rather, 
the  evidence,  to  date,  indicates  that  no  official  above  Nr. 

Kloske  had  any  involvement  in  the  decision  to  make  the  changes  in 
question;  that  the  'alteration'  was  a  change  in  a  shorthand 
description  which  he  believed  created  an  inaccurate  perception  in 
its  original  form;  that  he  made  the  change  only  after  consulting 
with  the  technical  experts  involved;  that  other  information 
rexuiining  in  the  document  conveyed  the  key  information  about  the 
items  in  question;  and  that  the  change  was  to  a  description  in  a 
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draft,  rather  than  an  alteration  of  a  pre-existing  record.  rsee 
Report  at  26-31.] 

There  is  no  reason  to  believe  that  the  Public  Integrity 
Section  of  the  Criminal  Division  cannot  fully  investigate  and,  if 
appropriate,  prosecute  those  allegations  warranting  further 
review  as  it  has  with  many  similar  allegations  in  the  past. 

3.  Allegations  Concerning  the  Department's  Handling  of  the 
BNL  Matter 

Again,  the  Letter  provides  no  specifics  explaining  what 
crimes  may  have  been  committed,  or  by  whom,  instead  simply 
asserting  that  there  were  'irregularities  in  the  Department's 
handling  of  a  host  of  investigations.'  Indeed,  it  is  not 
entirely  clear  if  the  allegations  concerning  the  Department's 
handling  of  the  BNL  investigation  are  meant  to  allege  crimes,  or 
to  suggest  that  we  should  conclude  that  the  assertion  of  these 
allegations  somehow  precludes  the  Department  from  Investigating 
the  other  matters  alleged  in  the  Letter.  We  conclude  that  they 
do  neither  because  there  was  no  wrongdoing  in  the  Department's 
handling  of  the  BNL  matter.  As  detailed  in  the  Report,  the 
handling  of  the  BNL  investigation  by  the  Department  was  entirely 
proper.  rSee  Report  at  32-87.] 

The  evidence  shows  that  the  BNL  investigation  was  initiated 
by  the  Atlanta  U.S.  Attorney's  office.  As  part  of  standard 
Department  practice  given  the  complex  nature  of  the  investigation 
and  Atlanta's  desire  for  assistance  in  certain  international 
aspects  of  the  investigation,  the  Criminal  Division  became 
involved  in  reviewing  and  assisting  in  that  investigation.  The 
record  is  clear  that  that  review  was  initiated  by  career 
prosecutors  pursuant  to  standard  practice,  and  was  in  no  way 
politically  directed. 

The  Criminal  Division  career  prosecutors  raised  issues  and 
concerns  that  required  more  work  to  be  done  before  the  Indictment 
was  returned.  The  record  is  clear  that  these  decisions  were  made 
by  career  prosecutors  exercising  their  best  professional 
judgment.  Their  sole  desire  was  to  strengthen  and  expand  the 
case,  not  delay  or  limit  it,  and  any  suggestion  to  the  contrary 
is  unfounded  and  unfair.  It  is  particularly  Ironic  that  two  of 
the  major  sources  of  the  alleged  'delay'  were  the  successful 
efforts  by  career  prosecutors  in  Main  Justice  and  Atlanta  to 
ensure  the  prosecution  of  wrongdoing  by  Iraqis  and  to  complete 
investigation  of  the  possible  involvement  of  BNL  Rome  in  the 
scheme  —  precisely  the  two  points  that  certain  Members  have 
alleged  were  'covered  up'. 

I  am  especially  troubled  by  the  fact  that  certain  Members 
would  repeat  scurrilous  charges  against  career  prosecutors  which 
are  based  on  blatantly  false  'facts',  notwithstanding  that  those 
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^facrts'  have  been  conclusively  refuted  in  the  Hearing  record 
itself*  For  example,  much  emphasis  has  been  given  to  statements 
by  Judge  Marvin  H.  Shoob  suggesting  the  need  for  an  Independent 
Counsel*  Almost  without  exception,  however,  the  ^facts'  cited  by 
Judge  Shoob  to  explain  his  conclusion  have  been  8ho%m  to  be 
incorrect • 

Contrary  to  allegations  repeated  in  the  Hearing  record,  the 
plea  agreement  entered  by  defendant  Paul  Drogoul  was  exactly  the 
one  offered  by  the  lead  prosecutor  (who,  far  from  being  excluded 
from  the  negotiations  was  in  charge  of  them)  two  weeks  before  the 
plea  (not  the  weekend  before  it) ;  the  other  Assistant  United 
States  Attorney  involved  was  not  sent  do%m  from  Main  Justice  ;^the 
prosecutors  repeatedly  stated  on  the  record  that  Mr.  Drogoul  was 
free  to  make  whatever  statement  he  wanted;  the  record  is  clear 
that  Drogoul  had  never  prepared  the  'lengthy  statement'  Judge 
Shoob  believed  was  being  withheld;  and  the  sentence  calculated 
under  the  Sentencing  Guidelines,  which  govern  this  case,  is 
exactly  the  same  for  the  60  counts  to  which  Drogoul  pled  as  it 
would  have  been  had  be  been  convicted  of  all  347  counts.  (See 
Report  at  53-61.) 

The  allegation  that  the  Department  somehow  tried  to  silence 
Drogoul  is  completely  unfounded.  Rather,  the  record  is  clear 
that  the  Atlanta  prosecutors  consistently  sought  his  cooperation, 
that  Drogoul  offered  a  plea  including  no  cooperation  which  was 
rejected  by  the  prosecutors,  that  he  finally  capitulated  and 
agreed  to  a  plea  requiring  cooperation,  and  that  the  plea 
agreement  includes  extraordinary  provisions  to  ensure  that  any 
and  all  information  Drogoul  provides  can  be  made  public  by  the 
Government,  the  Court  or  Drogoul. 

Similarly,  the  allegations  that  the  indictment  ultimately 
returned  was  'smaller'  than  that  initially  contemplated,  and  that 
the  'Federal  attorney  in  Atlanta  was  instructed  from  on  high  in 
D.C.  to  postpone  and  delay'  are  both  demonstrably  wrong,  as  the 
Hearing  record  shows.  The  Report  shows,  in  detail,  the  lack  of 
merit  to  the  myriad  other  allegations  concerning  the  Department's 
handling  of  the  BNL  matter  which  have  been  recklessly  repeated 
without  regard  for  the  facts,  including,  for  example,  the  absurd 
and  slanderous  charge,  apparently  seriously  made,  that  a  career 
prosecutor  secretly  carried  a  large  magnet  into  a  government 
office  to  erase  information  on  a  computer  tape. 

While,  as  in  any  complex  investigation,  there  were 
disagreements  among  the  prosecutors  involved,  these  represent 
honest  differences  among  career  professionals  and  they  raise  no 
question  of  criminal  conduct.  It  simply  is  not  a  crime  for  the 
Department's  Headquarters  components  like  the  Criminal  Division 
to  assist  in  and  review  investigations  and  prosecutions  being 
conducted  by  U.S.  Attorneys  offices  in  the  field.  Indeed,  that 
is  one  of  the  primary  functions  of  the  Headquarters  components 


12 


199 


and,  far  from  being  a  crime,  such  review  is  an  important  checX- 
and-balance  for  the  American  people,  to  ensure  that  the  lav  is 
being  fairly  and  uniformly  applied.  Mor  is  it  an  'irregularity* 
for  disagreements  to  arise  among  prosecutors  working  on  a  case  as 
to  the  timing  of  various  steps,  assessments  of  the  evidence, 
theories  to  be  pursued,  witnesses  to  be  interviewed  and  the 
countless  other  matters  that  make  a  successful  investigation. 
Indeed,  the  existence  of  at  least  some  disagreements  among  the 
professional  prosecutors  and  investigators  working  on  a  case  is 
the  norm,  not  the  exception,  especially  in  large,  complex 
investigations.  It  is  not  a  crime. 

What  is  especially  disturbing  about  this  attack  on  the 
Department  is  that  it  strikes  at  the  very  core  of  our  daily  work. 
Every  day,  prosecutors  handling  thousands  of  cases  make  tens  of 
thousands  of  decisions  concerning  investigative  and  other  steps 
which  may  'delay'  the  indictment  of  a  particular  case.  Often 
these  decisions  are  the  subject  of  debate  among  fellow 
prosecutors  and  between  prosecutors  and  their  supervisors.  This 
debate,  though  professionally  motivated,  is  sometimes  heated. 

The  result  is  Increased  quality  in  our  work  and  in  the  level  of 
protection  afforded  citizens  who  may  be  affected  by  our  work.  If 
a  prosecutor  is  to  be  subjected  to  a  criminal  investigation  by  an 
Independent  Counsel  simply  because  someone  asserts  that  such 
debates  were  evidence  of  obstruction  of  justice,  our  ability  to 
enforce  the  lav  would  be  seriously  impaired  and  important 
safeguards  built  into  our  criminal  justice  system  would  be  lost. 
The  potential  chilling  effect  on  the  healthy  debate  which 
regularly  occurs  in  our  work  is  unthinkable. 


Conclusion 

As  noted  at  the  outset,  nothing  in  the  Letter,  the  Hearings, 
or  any  other  source  of  which  we  are  aware,  suggests  the  need  to 
proceed  under  the  Independent  Counsel  Statute.  While  it  might  be 
expedient  to  appoint  an  Independent  Counsel  anyway,  or  to  delay 
the  decision  by  conducting  a  redundant  'preliminary 
investigation'  under  the  Statute,  doing  so  would  be  an  abdication 
of  my  responsibility  to  enforce  the  lav.  The  allegations  have 
been  and  are  being  properly  investigated,  and  it  is  clear  that 
the  criteria  for  invoking  the  Statute  are  not  present.  It  would 
be  as  improper  to  apply  the  Independent  Counsel  Statute  where  the 
statutory  basis  does  not  exist  as  it  would  be  to  fall  to  apply 
the  Statute  if  the  statutory  conditions  were  present. 

As  I  also  noted  at  the  outset,  certain  allegations  against 
noncovered  persons  remain  under  investigation  by  the  Department. 

I  reiterate  my  request  that  if  any  Members  have  any  specific 
information  of  possible  criminal  conduct  by  Executive  branch 
officials  or  anyone  else  they  provide  it  to  the  Department 
profsptly.  Such  information  should  specify  what  crimes  are 
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alleged  to  have  been  conunitted  and  by  whom,  and  vhat  specific 
information  supports  the  allegation. 

Should  ve  receive  any  information  in  the  course  of  our 
ongoing  investigations,  from  Congress,  or  from  any  other  source, 
that  implicates  the  Independent  Counsel  Statute  we  will  continue 
to  comply  fully  with  its  terms. 

We  have  treated  the  Letter  very  seriously.  Dedicated 
professionals  in  the  Department  have  spent  countless  hours  trying 
to  make  sense  of  the  vague  and  conclusory  allegations  it 
contains.  He  have  found  those  allegations  to  be  hollow.  What  is 
especially  troubling  here  is  that  the  Letter  was  largely  premised 
on  ^facts'  which  are  untrue  and  which  were  established  on  the 
record  to  be  untrue  at  and  before  the  Hearings.  Nevertheless 
they  were  repeated  in  the  Letter. 

Repeated  and  unjustified  attacks  on  the  integrity  of  the 
Department  tear  do%m  the  institution  and  undermine  our  ability  to 
advance  justice.  As  Attorney  General,  I  believe  strongly  that  we 
cannot  allow  the  criminal  process  to  be  used  as  a  political 
weapon  or  for  partisan  purposes. 

The  accompanying  Report  comprehensively  addresses  the 
allegations  contained  in  the  Letter  and  at  the  Hearings.  I  hope 
we  can  now  get  on  with  conducting  the  Nation's  business  in  a 
productive  and  professional  manner. 


Sincerely, 

— . 

William  P.  Barr 
Attorney  General 
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Proposed  Federal  Abortion  Legislation 


The  proposed  legislation  would  enact  a  federal  statutory  regime  of  abortion  regulation  that 
leaves  the  States  with  substantially  less  regulatory  authority  than  they  have  under  Roe  v. 
Wade  or  Planned  Parenthood  v.  Casey. 


The  proposed  legislation  would  represent  a  doubtful  exercise  of  Congress’  power  to  enforce  the 
Fourteenth  Amendment  and  would  rest  on  a  questionable  link  to  Congress'  power  to  regulate 
interstate  commerce. 


July  1,  1992 


Letter  for  the  Chairman 
Committee  on  Labor  and  Human  Resources 
U.S.  Senate 

This  letter  presents  the  views  of  the  Department  of  Justice  concerning  the 
amended  versions  of  the  Freedom  of  Choice  Act  of  1991,  introduced  as 
companion  bills  H.R.  25  and  S.  25  (collectively  “the  biU”).  The  Department 
strongly  opposes  enactment  of  this  legislation.  The  recent  amendment  intro¬ 
duced  by  Senator  Mitchell,  making  minor  changes  to  the  bill,  fails  to  confront 
the  bill’s  most  serious  flaws.  For  the  reasons  below,  if  the  bill  were  pre¬ 
sented  to  the  President,  I  and  the  President’s  other  senior  advisors  would 
recommend  that  he  veto  this  legislation. 

The  review  bill  would  still  prohibit  States  from  enacting  reasonable  regu¬ 
latory  restrictions  on  abortions  clearly  permitted  under  J^oe  v.  Wade  and  its 
progeny.  It  would  also  represent  a  doubtful  exercise  of  Congress’  power 
under  the  Fourteenth  Amendment  and  would  rest  on  a  questionable  link  to 
Congress’  power  to  regulate  interstate  commerce. 

1.  The  Revised  Bill 

The  bill  is  described  by  its  sponsors  as  a  “codification’’  of  much  of  the 
complex  regime  of  abortion  legislation  erected  by  the  Supreme  Court  since 
its  1973  decision  in  Roe  v.  Wade,  410  U.S.  113  (1973).  The  bill  as  revised 
expressly  states  its  purpose  to  be  “to  achieve  the  same  limitations  as  pro¬ 
vided,  as  a  constitutional  matter,  under  the  strict  scrutiny  standard  of  review 
enunciated  in  Roe  v.  Wade  and  applied  in  subsequent  cases  from  1973  to 
1988.”  Section  2(b).  Because  of  its  sweeping  language,  however,  the  bill 
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would  enact  a  federal  statutory  regime  of  abortion  regulation  that  leaves  the 
states  with  substantially  less  regulatory  authority  than  under  Roe  or  the  Su¬ 
preme  Court’s  decision  earlier  this  week  in  Planned  Parenthood  v.  Casey, 
505  U.S,  833  (1992). 

The  essence  of  the  bill  remains  substantially  unchanged:  “[a]  State  .  .  . 
may  not  restrict  the  freedom  of  a  woman  to  choose  whether  or  not  to  termi¬ 
nate  a  pregnancy  before  fetal  viability”  and  after  viability  the  State  may  not 
restrict  abortion  if  the  abortion  “is  necessary  to  preserve  the  life  or  health  of 
the  woman.”  Section  3(a)(1)  and  (2). 

The  revised  bill  would  thus  still  allow  abortions  for  any  reason,  even  sex 
selection,  before  the  fetus  becomes  “viable.”  With  no  definition  or  stan¬ 
dards  for  viability,  it  appears  that  the  bill  could  leave  that  determination  to 
the  person  performing  the  abortion.  Thus  a  single  health  care  professional’s 
judgment  that  a  particular  fetus  was  not  “viable”  would  be  conclusive  and 
binding  on  the  state,  whether  or  not  the  fetus  satisfied  other  objective  crite¬ 
ria  of  “viability”  such  as  a  test  for  weight.  It  is  not  even  clear  that  the 
professional  judgment  must  be  rendered  by  a  medical  doctor. 

Even  after  fetal  viability,  with  no  standards  for  determining  what  consti¬ 
tutes  the  “health  of  the  woman”  justifying  an  abortion,  the  revised  bill  would 
still  go  well  beyond  merely  “codifying”  Roe.  As  we  have  explained  in 
earlier  statements  and  testimony,  we  believe  that  the  term  “health”  in  section 
3(a)(2)  would  likely  be  construed  broadly.  See  Doe  v.  Bolton,  410  U.S.  179 
(1973).  The  Court  there  noted  that  the  medical  judgment  must  be  made  in 
light  of  all  factors,  including  “emotional,  psychological,  [and]  familial”  fac¬ 
tors.  Id.  at  192.  It  is  likely,  therefore,  that  even  after  viability  an  abortion 
performed  for  any  reason  that  a  medical  professional  (who,  again,  appar¬ 
ently  need  not  be  a  licensed  physician)  deemed  “relevant  to  the  well-being” 
of  the  woman,  id.,  would  probably  be  protected  under  the  bill  as  “necessary 
to  preserve  the  life  or  health  of  the  woman.”  Section  3(a)(2). 

The  revised  bill  purports  to  address  a  few  of  the  concerns  the  Department 
has  raised  previously.  These  changes,  however,  do  not  fully  meet  the 
Department’s  concerns  on  the  issues  they  address,  and  leave  many  more 
serious  flaws  unaddressed. 

For  example,  the  revised  bill  allows  some  degree  of  parental  participation 
in  the  decision  of  a  minor  to  undergo  an  abortion.  However,  it  provides  6nly 
that  the  state  could  require  the  minor  to  “involve”  the  parent  in  the  decision. 
Section  3(b)(3).  The  term  “involve”  is  left  undefined.  It  is  troubling  that 
the  bill’s  authors  chose  an  inherently  vague  term  over  more  definite  words 
such  as  “notify”  and  “consent.”  It  is  simply  unclear  whether  the  bill  would 
exclude  parental  consent  requirements.  The  bill  could  thus  be  read  to  invali¬ 
date  laws  in  the  twenty-one  states  that  require  some  form  of  parental  consent, 
including  the  Pennsylvania  abortion  statute  upheld  this  week  by  the  Su¬ 
preme  Court  in  Casey. 

So  read,  the  bill  would  go  well  beyond  Roe  and  later  cases.  In  Bellotti  v. 
Baird,  443  U.S.  622,  647  (1979),  for  example,  a  plurality  of  the  Court  ruled 
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that  a  parental  consent  requirement  for  abortions  by  minors  would  be  consti¬ 
tutional  if  it  contained  a  judicial  bypass  provision.  And  in  Planned  Parenthood 
Association  v.  Ashcroft,  462  U.S.  476,  493-94  (1983),  the  Court  upheld  an¬ 
other  parental  consent  provision  with  a  judicial  bypass.  The  bill  could  be 
read  to  overrule  these  cases  to  the  extent  they  permitted  such  consent  provi¬ 
sions.  The  bill  would  not,  therefore,  codify  Roe  as  “applied  in  subsequent 
cases  from  1973  to  1988,”  as  it  claims  to  do.  Section  2(b). 

Although  the  revised  bill  would  permit  States  to  protect  the  rights  of 
unwilling  individuals  to  refrain  from  performing  abortions,  the  bill  does  not 
permit  institutions  to  refuse  to  perform  abortions.  Thus,  a  hospital  whose 
board  or  sponsoring  organization  was  opposed  to  abortions  could  neverthe¬ 
less  be  held  liable  for  refusing  to  perform  them.  Indeed,  the  bill  could  now 
be  read  to  require  institutions  to  hire  willing  individuals  in  order  to  provide 
abortion  services.  Similarly,  although  the  Senate  bill  has  been  amended  to 
allow  a  state  to  refuse  to  pay  for  abortions,  section  3(b)(2),  nothing  in  that 
provision  or  any  other  part  of  the  bill  appears  to  permit  a  state  to  deny  the 
use  of  a  state  facility  to  a  woman  who  was  willing  to  pay  for  the  abortion. 
The  bill  might  even  be  construed  to  require  the  states  to  provide  state  facili¬ 
ties  for  abortions  where  private  facilities  are  unavailable. 

Further,  the  revised  bill  contains  no  exception  for  informed  consent  and 
waiting  periods.  State  laws  requiring  that  factual  information  concerning 
the  nature  of  the  abortion  procedure  and  available  alternatives  be  made  avail¬ 
able  to  a  woman  twenty-four  or  forty-eight  hours  prior  to  an  abortion  would 
thus  be  invalidated.  Thirty-two  states  currently  have  such  laws.  The  pur¬ 
pose  of  such  provisions  is  typically  to  ensure  that  the  woman’s  decision  to 
abort  is  free,  reflective  and  informed.  That  state  purpose  would  be  illegiti¬ 
mate  under  the  bill. 


IL  Congressional  Authority 

The  bill  has  been  significantly  revised  to  address  the  Congress’  power  to 
adopt  it.  The  bill  asserts  that  Congress  has  the  authority  to  enact  the  bill 
under  both  the  Commerce  Clause  (Article  I,  Section  8)  and  Section  5  of  the 
Fourteenth  Amendment  of  the  Constitution.  See  section  2(a)(4),  We  con¬ 
tinue  to  doubt  whether  Congress  has  authority  to  enact  this  legislation  on  the 
proffered  grounds. 

In  commenting  on  earlier  versions  of  this  legislation,  we  criticized  the 
suggested  reliance  on  Congress’  power  under  Section  5  of  the  Fourteenth 
Amendment,  arguing  that  the  Section  5  authority  does  not  extend  to  fixing 
the  content  of  the  amendment’s  substantive  provisions.  We  are  therefore 
pleased  that  the  bill  now  acknowledges  that  “Congress  may  not  by  legisla¬ 
tion  create  constitutional  rights”  and  purports  to  create  only  “statutory  rights.” 
Section  2(a)(3). 

Having  recognized  that  Congress  may  not  create  constitutional  rights  or 
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alter  their  content,  the  bill’s  drafters  have  now  sought  to  assert  a  connection 
between  recognized  constitutional  rights  and  the  statutory  right  to  abortion 
that  the  bill  would  adopt.  That  assertion,  however,  is  unpersuasive. 

For  example,  the  bill  suggests  that  the  statutory  rights  it  creates  would 
protect  “liberty.”  Section  2(a)(4).  The  Fourteenth  Amendment,  however, 
prohibits  only  certain  deprivations  of  liberty,  for  instance  those  that  have  no 
rational  relationship  with  a  legitimate  state  interest;  were  it  to  prohibit  all 
deprivations  of  liberty,  it  would  forbid  an  enormous  range  of  laws  including 
laws  against  homicide.  Thus,  to  say  that  a  proposed  federal  statute  prevents 
the  states  from  restricting  liberty  in  general  is  to  say  almost  nothing  about 
whether  the  federal  statute  in  any  way  implements  the  commands  of  the 
Fourteenth  Amendment.  The  bill  also  asserts  that  state  restrictions  on  abor¬ 
tion  interfere  with  women’s  exercise  of  constitutional  rights  unrelated  to 
abortion.  Section  2(a)(2)(D).  The  bill  does  not  say  what  these  other  rights 
are,  so  it  is  impossible  to  tell  how  it  would  keep  the  states  from  interfering 
with  them. 

As  we  have  noted  with  respect  to  earlier  versions  of  this  legislation.  Con¬ 
gress*  power  under  the  Commerce  Clause  has  been  held  to  be  quite  broad.  It 
is  likely  that  Congress  could  enact  some  legislation  concerning  abortion 
pursuant  to  that  power.  The  arguments  now  put  forward  to  support  this 
legislation  under  the  Commerce  Clause,  however,  are  still  troublesome.  For 
example,  the  bill  finds  that  restrictions  on  abortion  “burden  interstate  com¬ 
merce  by  forcing  women  to  travel  from  States  in  which  legal  barriers  render 
contraception  or  abortion  unavailable  or  unsafe  to  other  States  or  foreign 
nations.”  Section  2(a)(2)(A)(ii).  We  fail  to  see  how  any  increased  interstate 
travel  resulting  from  diverse  state  laws  regulating  abortion  would  constitute 
a  burden  on  commerce.  Moreover,  the  argument  that  travel  from  one  juris¬ 
diction  to  another  justifies  a  single  national  abortion  law  on  commerce 
grounds  proves  too  much,  for  it  could  justify  uniform  federal  laws  on  any 
subject,  which  is  inconsistent  with  the  notion  of  the  federal  government  as  a 
government  of  limited  powers. 

Finally,  in  our  view  Congress’  intervention  in  this  area  would  usurp  a 
field  of  legislation  traditionally  reserved  to  the  states.  As  must  be  obvious 
from  the  public  reaction  this  week  to  the  Supreme  Court’s  Casey  decision, 
the  policy  choices  in  this  area  are  difficult  and  national  consensus  is  elusive. 
The  political  outcomes  of  fifty  distinct  state  processes  would  be  far  more 
likely  to  represent  the  genuine  diversity  of  views  that  exists  on  this  subject 
than  would  a  uniform  federal  code  entrenching  a  more  restrictive  regime 
than  that  of  Roe  and  Casey.  Observance  of  federalism  is  thus  particularly 
desirable  with  respect  to  abortion  regulation. 

In  keeping  with  the  President’s  position  that  “[a]s  a  nation,  we  must 
protect  the  unborn,”  Message  to  the  House  of  Representatives  Returning 
Without  Approval  the  District  of  Columbia  Appropriations  Act,  1990,  2  Pub. 
Papers  of  George  Bush  1563  (Nov.  20,  1989),  and  for  the  reasons  explained 
above,  the  Department  of  Justice  opposes  the  enactment  of  the  bill,  and  if 
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the  bill  were  presented  to  the  President  in  its  current  form,  I  and  the  President’s 
other  senior  advisors  would  recommend  a  veto. 


Sincerely, 

WILLIAM  R  BARR 
Attorney  General 
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OVERSIGHT  OF  THE  DEPARTMENT  OF 
JUSTICE 


TUESDAY,  JUNE  30,  1992 

U.S.  Senate, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:13  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Joseph  R.  Biden,  Jr. 
(chairman  of  the  committee)  presiding. 

Also  present:  Senators  Kennedy,  Metzenbaum,  DeConcini,  Leahy, 
Heflin,  Simon,  Kohl,  Thiumond,  Hatch,  Grassley,  Specter,  and 
Brown. 


OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

The  Chairman.  The  committee  will  come  to  order. 

Welcome,  General.  The  committee  is  very  fortimate  to  have  At¬ 
torney  General  William  Barr  for  the  purpose  of  conducting  our  reg¬ 
ular  oversight  hearing  on  the  Department  of  Justice.  Because  the 
Attorney  (General’s  time  is  limited,  we  will  not  have  opening  state¬ 
ments,  out  before  we  start  I  have  a  few  words  about  the  purpose 
of  the  hearings. 

Under  Attorney  General  Barr,  I  believe  the  Justice  Department 
and  this  committee  have  worked  to  form  a  positive  working  rela¬ 
tionship  within  the  limits  of  a  divided  Government.  While  our  dif¬ 
ferences  remain  and  are  sometimes  substantial,  there  are  dif¬ 
ferences  of  principles  among  women  and  men  of  good  purpose,  and 
that  is  how  I  view  the  differences  with  the  Attorney  General. 

Regi^ar  and  serious  oversight  of  the  Department  of  Justice  is  an 
essential  part  of  the  working  relationship  between  the  committee 
and  the  Department,  and  an  immrtant  responsibility  of  this  com¬ 
mittee.  Questions  about  the  policy,  administration,  and  prosecu¬ 
tions  imdertaken  by  the  Department  must  be  asked,  as  well  as  an¬ 
swered. 

These  questions  go  to  whether  oiu*  fight  aaainst  violent  crime  is 
being  properly  directed  and  whether  the  battle  a^nst  white-collar 
crime  is  being  waged  with  vi^ror.  They  go  to  the  Department’s  role 
in  protecting  our  civil  liberties  and  in  enforcing  our  civil  rights 
laws,  and  they  go  to  whether  the  Department’s  budget  is  adequate 
in  some  areas  or  perhaps  excessive  in  others. 

Mr.  Attorney  General,  I  know  that  my  colleagues  and  I  have 
many  such  questions  relating  to  the  areas  I  have  mentioned,  and 
possibly  others.  It  is  my  hope  that  these  questions  and  your  an¬ 
swers  will  not  be  motivated  by  a  spirit  of  partisanship,  but  instead 
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by  a  dedication  to  a  frank  exchange  about  the  direction  and  future 
of  the  Department  of  Justice. 

Some  of  what  is  occurring  under  your  tenure  is  very  constructive, 
and  still  some  of  it  concerns  me.  Hopefully,  though,  working  to¬ 
gether  with  open  discussions  like  today  and  the  many  you  and  I 
have  had  both  in  public  hearings  and  private  discussions,  we  can 
make  further  improvements  at  the  Department  and  you  can  tell  us 
how  we  can  best  help  you  make  those  improvements.  We  are  here 
not  only  to  ask  questions,  but  to  listen,  and  stand  ready  to  attempt 
to  help  in  any  way  we  can. 

And  I  will  say  it  ageiin,  at  the  risk  of  costing  you  further  damage 
to  your  reputation,  it  has  truly  been  a  pleasure  to  work  with  you 
as  Attorney  General.  I  am  almost  afraid  to  tell  the  younger  people 
in  the  audience  how  many  Attorneys  General  I  have  been  here  for. 
There  have  been  many  more  Attorneys  General  than  Presidents 
over  the  last  five  Presidents,  tuid  I  can  say  without  reservation,  of 
all  of  the  Attorneys  General  with  whom  I  have  had  the  pleasure 
of  working,  none  have  I  had  more  cooperation  and  greater  respect 
for. 

I  sincerely  appreciate  you  for  a  number  of  reasons,  but  one  most 
important  that  1  wish  to  say.  Whatever  you  say,  you  do;  whatever 
you  promise,  you  deliver  on;  and  whatever  you  nnd  yourself  at  odds 
with  me  on,  you  tell  me  straight  up.  For  that,  I  am  very  grateful. 
To  most  people,  they  would  think  that  was  the  ordinary  course  in 
which  women  and  men  conduct  affairs,  but  in  Washington  that  has 
been  more  the  exception  than  the  rule  in  my  limited  experience  of 
the  last  19  years. 

Now,  I  will  turn  to  a  man  whose  experience  far  exceeds,  whose 

{'udgment  exceeds  eill  of  ours,  and  whose  power,  I  think,  probably 
las  no  limits  in  the  Senate.  Senator  Thurmond. 

Senator  Thurmond.  I  am  wondering  what  you  are  up  to  today. 
[Laughter.] 

Mr.  Chairman,  I  presume  from  your  complimentary  remarks 
about  Attorney  General  Barr,  too,  that  you  are  going  to  go  along 
with  his  crime  bill. 

The  Chairman.  Well,  maybe  he  will  have  something  to  say  about 
that  before  the  day  is  over. 

OPENmG  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Mr.  Chairman,  today  we  gather  to  hear  tes¬ 
timony  from  the  Attorney  General  of  the  United  States,  William 
Barr.  This  oversight  hearing  will  focus  on  various  initiatives  being 
undertaken  by  the  Department  of  Justice,  as  well  as  the  progress 
being  made  by  the  Department  in  a  number  of  areas,  including 
crime,  drug  trafficking,  and  financial  institution  fraud. 

At  the  outset,  I  want  to  commend  Attorney  General  Barr  for  his 
leadership  as  our  Nation’s  senior  law  enforcement  official  and  for 
his  unyielding  commitment  to  justice.  General  Barr  has  received 
much  praise  during  his  tenure  and  has  garnered  much  respect 
from  both  sides  of  the  aisle  for  his  competency  and  tireless  efforts. 

Mr.  Chairman,  the  Bush  administration  has  recognized  that  one 
of  the  most  serious  domestic  issues  is  our  violent  crime  problem. 
In  an  effort  to  enhance  the  Federal  Government’s  law  enforcement 
effort.  President  Bush’s  fiscal  >ear  1993  budget  requests  $11.2  bil- 
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lion  for  the  Department  of  Justice.  This  figure  is  over  $1.7  billion 
greater  than  wnat  Congress  appropriated  for  fiscal  year  1991. 

While  some  in  Congress  have  been  willing  to  authorize  additional 
Federal  resources — initiatives  which  the  Depturtment  and  I  sup¬ 
port — it  should  be  noted  that  the  Confess  cut  the  President’s  law 
enforcement  budget  by  over  $300  million  last  year.  I  firmly  believe 
that  we  should  keep  this  in  mind  during  our  discussions  here 
today. 

As  we  all  know,  the  Congress  is  currently  deadlocked  over  pas¬ 
sage  of  omnibus  anticrime  legislation.  Discussions  have  been  \m- 
dertaken  between  Attorney  General  Barr,  Senator  Biden,  and  my¬ 
self  in  an  effort  to  get  the  Confess  to  pass  a  tough  crime  bill.  This 
hearing  should  shed  some  light  on  wnat  Confess  must  do  if  it 
truly  wants  a  tough  crime  bill  which  President  Bush  can  sign. 

Mr.  Chairman,  while  violent  crime  has  been  a  m^or  focus  of  the 
Department  of  Justice,  it  also  continues  to  prosecute  white-collar 
criminals.  Convictions  for  financial  institution  fraud  cases  have  in¬ 
creased  dramatically.  In  addition,  the  FBI  has  enhanced  its  efforts 
in  the  area  of  health  care  fraud,  a  priority  if  our  Nation  is  to  truly 
reform  its  health  care  system. 

In  closing,  through  innovative  efforts  such  as  Operation-Weed — 
and  Seed,  a  multiagency  approach  to  combating  violent  crime  and 
drug  use  in  high-crime  nei^borhoods,  the  Department  has  made 
it  a  priority  to  assist  State  and  local  communities.  Enhanced  FBI 
initiatives  against  street  gangs,  a  strong  forfeiture  program,  and 
continued ^ants  to  State  and  local  law  enforcement  agencies  are 
Rowing.  These  are  just  a  few  of  the  many  ways  General  Barr  has 
implemented  this  administration’s  policies. 

Despite  the  importance  of  this  assistance.  Congress  must  con¬ 
tinue  to  bear  in  mind  that  the  Department  has  Federal  responsibil¬ 
ities  which  must  be  addressed.  At  a  time  when  resources  are  lim¬ 
ited,  we  must  balance  the  interests  of  local  assistance  with  Federal 
priorities.  This  hearing  should  prove  valuable  as  Congress  and  the 
administration  try  to  strike  this  important  balance  to  further  the 
Department’s  commitment  to  justice. 

For  these  reasons,  I  welcome  Attorney  General  Barr  here  today 
and  look  forward  to  his  testimony. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

General,  welcome. 

STATEMENT  OF  HON.  WILLIAM  P.  BARR,  ATTORNEY  GENERAL, 
U.S.  DEPARTMENT  OF  JUSTICE 

Attorney  General  Barr.  'Thank  you  very  much,  Mr.  Chairman.  It 
has  been  7  months  since  my  last  appearance  before  this  committee 
for  my  confirmation  hearings,  and  I  very  much  appreciate  the  cour¬ 
tesy,  the  support,  and  the  cooperative  relationship  that  we  have 
had  with  you,  Mr.  Chairman,  Senator  Thurmond,  and  each  of  the 
members  of  this  committee.  I  want  to  say  that  the  comments  that 
you  had  about  the  working  relationship  that  we  have  and  that  we 
share  with  members  of  tl5s  committee  is  completely  reciprocated 
both  by  me  and  by  the  Department  as  a  whole. 

Now,  I  would  like  to  have  my  prepared  statement  entered  in  the 
record,  and  I  won’t - 
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The  Chairman.  Without  objection,  it  will  be. 

Attorney  General  Barr.  I  won’t  read  the  entire  thing,  but  there 
are  just  a  few  points  that  I  would  like  to  emphasize. 

At  my  confirmation  hearing,  I  think,  in  response  to  a  question 
from  Senator  Thurmond,  I  identified  four  main  areas  of  concern  for 
me — the  area  of  violent  crime,  the  prosecution  of  the  drug  war,  the 
vigorous  enforcement  of  civil  rights,  and  the  effective  prosecution 
of  financial  fraud  and  white-collar  fraud.  Also,  I  think,  largely  in 
response  to  questions  from  Senator  DeConcini,  I  stated  my  commit¬ 
ment  to  strengthen  INS  and  to  maintain  the  integrity  of  our  immi- 
nation  laws.  And  so  I  would  just  like  to  briefly  summarize  a  num¬ 
ber  of  the  initiatives  that  we  have  been  pursuing  over' the  past  7 
months  in  pursuit  of  these  goals. 

In  the  area  of  violent  crime,  we  recognize  that  the  principal  re- 
^onsibility  for  combating  violent  crime  really  is  vested  in  the 
States  and  should  remain  there.  However,  we  think  that  aggressive 
Federal  involvement  can  play  a  useful  role  in  combating  violent 
crime,  and  I  think  that  the  Federal  Government  has  to  lean  for¬ 
ward  as  much  as  possible  to  work  with  State  and  local  law  enforce¬ 
ment  to  try  to  have  as  much  of  an  impact  as  we  can,  and  we  must 
exercise  leadership  for  law  enforcement  generally  in  the  area  of 
_violent  crime.  _ 

So  to  this  end,  we  have  increasingly  targeted  gangs  and  felons 
who  use  firearms  and  violent  drug  trafficking  organizations  be¬ 
cause  these  are  areas  where  I  think  there  is  a  legitimate  nexus 
with  Federal  enforcement  interests — the  Federal  firearms  laws,  the 
Federal  drug  laws,  and  the  organized  crime  laws. 

Now,  we  found  that  tough  Federal  firearms  statutes,  drug  stat¬ 
utes,  and  RICO  statutes  can  help  local  law  enforcement  in  combat¬ 
ing  these  violent  street  gangs  who  are  responsible  for  a  large  jiart 
of  the  level  of  violence  that  we  see  today,  and  the  remarkable  suc¬ 
cess  in  Philadelphia  with  our  pilot  violent  traffickers  project  and 
the  FAST  initiative — 38  gangs  wiped  out  and  600  Federal  convic¬ 
tions — have  convinced  us  to  expand  this  strategy  of  Federal  and 
local  cooperation. 

So,  shortly  after  becoming  Attorney  General,  we  shifted  300  FBI 
agents  from  foreim  counterintelligence  to  violent  crime  and 
antigang  squads.  We  have  set  up  joint  task  forces  with  ATF,  and 
now  we  are  setting  up  similar  violent  crime  gang  task  forces  in  39 
cities.  We  are  wording  with  ATF  to  establish  a  national  gang  anal¬ 
ysis  center.  We  have  reassigned  DEA  agents  from  Washington — 25 
DEA  agents — to  the  field  to  work  on  drug-related  homicide  cases. 
In  the  wake  of  the  Los  Angeles  riots,  we  recently  assigned  50  more 
FBI  agents  to  violent  crime  antigang  squads  in  California,  and  we 
have  added  150  new  INS  criminal  investigators  to  focus  on  crimi¬ 
nal  aliens  involved  in  violent  street  crime. 

With  these  stepped-up  resources  and  the  growing  cooperation 
with  State  and  local  law  enforcement,  I  believe  we  will  see  a  steady 
stream  of  results  in  the  near  future.  Just  this  past  Sunday,  we  saw 
an  example  of  what  can  be  done.  It  was  an  ATF  case  in  Detroit 
which  resulted  in  dozens  of  arrests  against  a  street  gang  in  that 
city. 

Another  program  I  would  like  to  mention  ’  is  our  Project 
Triggerlock,  which  was  started  last  April  1991.  Here  we  were  using 
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the  Federal  firearms  statutes  to  target  chronic  offenders  with  a  his¬ 
tory  of  prior  crimes,  particularly  firearms  offenses,  and  to  use  these 
tough  _  Federal  firearms  statutes  to  obtain  stiff  penalties  against 
these  individuals  and  incapacitate  them. 

I  am  happy  to  say  that  as  of  May  1,  nearly  7,000  defendants 
have  been  charged  with  Federal  firearms  violations,  and  our  con¬ 
viction  rate  is  running  at  96  percent.  This  more  than  doubles  the 
prior  rate  of  prosecutions  for  firearms  offenses  by  the  Federal  Gov¬ 
ernment. 

Turning  to  the  issue  of  the  drug  war  and  our  actions  on  the  drug 
front,  as  you  know,  it  is  the  inner  city  that  is  the  hardest  hit  by 
drug  trafficking,  and  that  is  one  of  the  reasons,  Mr.  Chairman,  why 
our  Weed  and  Seed  initiative,  we  believe,  is  very  important. 

This  year  has  seen  a  dramatic  expansion  of  the  weed  and  Seed 
concept.  As  you  know,  this  strategy  is  designed  to  revitalize  com¬ 
munities  by  targeting  high-crime  neighborhoods  and  housing  devel¬ 
opments  with  efforts  to  weed  out  violent  offenders,  drug  tramckers, 
gang  members,  and  then  to  seed  these  high-crime  areas  with  com¬ 
prehensive  social  and  economic  revitalization  programs. 

Over  the  past  4  months,  the  pilot  phase  of  Weed  and  Seed  was 
expanded  to  16  additional  demonstration  sites,  and  the  response 
from  community  groups,  the  private  sector,  and  State  and  local  offi¬ 
cials  has  been  overwhelmingly  positive.  As  you  know,  the  adminis¬ 
tration  is  seeking  $500  million  in  fiscal  year  1993  to  provide  really 
mostly  the  seed  component  of  the  Weed  and  Seed  Pro^am,  and  we 
would  urge  the  committee  to  support  this  important  initiative. 

As  you  can  see  from  my  prepared  statement,  we  have  had  suc¬ 
cesses  in  our  civil  rights  enforcement.  One  area,  in  particular,  that 
I  have  been  pursuing  has  been  the  fair  housing  area,  where  we 
have  hired  testers,  eind  we  are  now  starting  to  see  the  fruits  of  that 
program  in  our  enforcement  actions. 

At  my  direction,  John  Dunne  has  been  working  with  other  regu¬ 
latory  agencies  in  the  area  of  mortgage  discrimination,  and  expect 
in  the  near  future  to  see  some  tangible  results  from  that  coopera¬ 
tion  both  in  terms  of  providing  some  guidelines  and  suggestions  for 
improving  the  industr3^s  performance,  but  also  in  the  enforcement 
area. 

With  regard  to  my  fourth  priority,  in  the  white-collar  crime  area 
I  think  we  have  continued  to  experience  unprecedented  success 
both  in  financial  institutions  and  in  other  areas.  One  area  of  par¬ 
ticular  concern  to  me,  as  you  know,  has  been  the  health  care  fraud 
area,  where  we  have  provided  some  additional  resources. 

I  just  came  from  an  FBI  press  conference  where  they  unveiled  a 
2-year  investigation,  the  largest  investigation  of  the  health  care  in¬ 
dustry  ever  carried  out  involving  activity  in  50  cities.  Today,  over 
100  people  will  be  arrested  throughout  the  Nation,  hundreds  of  sei¬ 
zures  being  made,  as  part  of  our  ongoing  effort  to  eradicate  fraud 
from  the  health  care  industry. 

Finally,  I  would  like  to  mention  what  we  are  doing  in  the  area 
of  immigration.  In  order  to  effectively  enforce  and  implement  the 
Nation’s  immigration  laws,  we  have  added  to  INS  this  year  300 
new  Border  Patrol  officers.  As  of  June  12,  241  trainees  have  been 
hired,  and  71  officers  are  already  treuned  and  working  on  the  bor¬ 
der. 
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We  edso  are  hiring  200  additional  criminal  investigators  to  com¬ 
bat  illegal  immi|;ration  and  violent  crime  by  criminal  aliens;  the 
creation  of  a  national  criminad  alien  tracking  center  and  the  hiring 
of  over  700  additional  INS  workers  to  improve  services  to  l^al  im¬ 
migrants  and  travelers.  In  addition,  $5  million  from  the  Depart¬ 
ment’s  asset  forfeiture  fund  has  been  used  to  purchase  new  light¬ 
ing,  sensors,  vehicles,  and  other  interdiction  equipment.  Last  week 
in  Los  Angeles,  I  announced  further  steps  designed  to  facilitate 
identification  and  deportation  of  crimined  aliens. 

That  will  complete  my  statement,  and  as  I  say,  I  refer  the  com¬ 
mittee  to  the  complete  text  of  it  for  some  of  the  other  details  of  our 
activities.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Barr  follows:) 
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TESTUIONT  FOR  THE  SENATE  JUDICIARY  COMMITTEE 
ATTORNEY  GENERAL  WILLIAM  P.  BARR 
JUNE  30,  1992 

Thank  you,  Mr.  Chairman. 

It  has  been  seven  months  now  since  I  appeared  before  this 
distinguished  Cocmiittee  during  my  confirmation  hearings.  I 
appreciate  the  courtesy  and  support  I  have  received  from  you, 

Mr.  Chairman,  and  Senator  Thurmond,  and  from  the  other  members  of 
this  Committee. 

As  you  will  recall,  Mr.  Chairman,  during  my  confirmation 
hearings  --  in  response  to  a  question  from  Senator  Thurmond  --  I 
laid  out  my  top  priorities  for  the  Department  of  Justice  during  my 
tenure  as  Attorney  General. 

I  noted  that  in  one  sense  it  is  somewhat  misleading  to  talk 
about  priorities  at  the  Department  because  there  is  such  a  wide 
range  of  issues  that  we  must  continually  address,  I  also  explained 
that  my  general  priority  was  to  foster  and  build  upon  the 
professionalism  and  integrity  of  the  Department  itself. 

In  addition  to  these  general  comments,  I  listed  four  main 
areas  of  concern.  The  first  was  the  fight  against  violent  crime, 
and  closely  related  to  that  was  the  continuation  of  the  vigorous 
prosecution  of  the  war  on  drugs.  Third  was  aggressive  enforcement 
of  civil-rights  lavs.  And  the  fourth  priority  was  effective 
prosecution  of  financial  fraud  and  white-collar  crime,  I  also 
stated  my  commitment  to  strengthening  INS  and  maintaining  the 
integrity  of  our  immigration  laws. 

Today,  I  would  like  to  offer  a  very  brief  sunmiary  of  some  of 
our  initiatives  over  the  last  seven  months  in  pursuit  of  these 
goals,  as  well  as  some  of  our  accomplishments  so  far. 

The  Department  has  carried  out  several  major  initiatives 
designed  to  fight  violent  crime.  Although  the  problem  of  violent 
crime  is  primarily  the  responsibility  of  state  and  local  law 
enforcement,  aggressive  federal  involvement  is  a  vital  part  of  this 
struggle.  Longstanding  priorities  in  federal  lav  enforcement,  such 
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as  organized  crime,  roust  be  maintained,  as  our  decade-long  string 
of  successes  against  LCN  leaders  including  John  Gotti  clearly 
reveals.  But  I  believe  very  strongly  that  the  federal  government 
must  *lean  in"  as  much  as  possible  to  make  a  substantial  impact 
against  violent  crime  and  we  must  exercise  leadership  for  all  of 
law  enforcement.  To  this  end  we  have  increasingly  targeted  gangs, 
felons  who  use  firearms,  and  violent*  drug-trafficking 
organizations. 

We  have  found  that  tough  federal  firearms  statutes,  drug 
statutes  and  RICO  statutes  can  greatly  help  local  law  enforcement 
to  combat  violent  street  gangs.  The  remarkable  success  in 
Philadelphia  with  our  pilot  Violent  Traffickers  Project  and 
"F.A.S.T,"  initiative  (Federal  Alternative  to  State  Trials)  —  38 
gangs  wiped  out;  600  federal  convictions  —  convinced  me  to  expand 
this  strategy  of  federal  and  local  cooperation.  The  changing  world 
situation  allowed  me  to  shift  300  FBI  agents  from  foreign  counter¬ 
intelligence  to  work  on  violent-gang  squads  and  anti-gang  task 
forces  with  agents  from  BATF.  The  FBI  agents  have  been  assigned  to 
39  cities  across  the  country  to  augment  the  work  of  the  1,600  FBI 
agents  already  assigned  to  violent  crime.  This  represents  one  of 
the  largest  re-allocations  of  resources  in  FBI  history.  The  Bureau 
is  also  working  jointly  with  BATF  in  setting  up  a  new  National  Gang 
Analysis  Center.  I  also  shifted  25  DEA  agents  from  Washington 
headquarters  to  drug-related  homicide  task  forces  in  the  field. 
Furthermore,  in  the  wake  of  the  L.A.  riots,  I  recently  assigned  50 
FBI  agents  to  violent  gang  squads  in  California.  Finally,  I  have 
added  150  new  INS  criminal  investigators  to  focus  on  criminal 
aliens  involved  in  violent  street  gangs. 

With  these  stepped-up  resources  and  rapidly  growing 
cooperation  between  federal  and  state  prosecutors  (we  recently 
concluded  the  first  national  conference  for  federal  and  state 
prosecutors  on  anti-gang  enforcement).,  we  should  see  a  steady 
stream  of  results.  The  dozens  of  arrests  on  Sunday  of  a  violent 
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street  gang  in  Detroit  are  an  excellent  example  of  where  our  new 
efforts  are  heading. 

In  our  crackdown  on  felons  who  use  firearms,  we  have  continued 
our  'Project  Triggerlock, '  which  began  in  April  of  1991.  This 
initiative  targets  repeat  offenders  who  use  or  carry  guns.  We 
confiscate  their  weapons,  and  put  the  chronic  offenders  behind  bars 
under  stiff  federal  mandatory  sentences.  Under  'Tr iggerlock, '  the 
average  sentence  received  by  an  Armed  Career  Criminal  is  eighteen 
years.  As  of  May  1,  nearly  7,000  defendants  have  been  charged  with 
federal  firearms  violations.  Our  conviction  rate  is  running  at 
96%. 

From  February  through  April,  the  United  States  Marshals 

Service  conducted  one  of  the  most  successful  criminal  manhunts  in 
the  history  of  federal  law  enforcement:  Operation  Gunsmoke, 
Working  closely  with  federal,  state  and  local  law  enforcement 
agencies,  the  U.S.  Marshals  focused  on  violent  repeat  offenders  who 
used  firearms.  They  tracked  down  and  arrested  over  3,300  violent 
fugitives  in  14  cities  across  the  nation.  Many  were  convicted 
murderers,  and  many  were  armed  at  the  time  of  arrest. 

As  you  know,  Mr.  Chairman,  the  presence  of  these  repeat 
violent  criminals  on  the  streets  is  largely  due  to  the  lack  of 
adequate  prison  space  on  the  state  level.  The  reality  of 
'revolving  door'  justice  undermines  any  serious  fight  against 
violent  crime.  More  violent  criminals  on  the  street  inevitably 
means  more  crime.  That  is  why  the  President  and  Congress  have  m?'- 
increased  federal  prison  capacity  a  top  priority.  In  the  La^t 
three  years,  as  part  of  its  $2.6  billion  expansion  program,  th* 
Bureau  of  Prisons  has  activated  nearly  17,000  additional  beds.  In 
the  next  five  years,  this  program  will  create  space  for  42,000 
additional  inmates. 

Also  in  April  of  this  year,  we  sponsored  a  national  summit  for 
federal,  state  and  local  corrections  officials  specifically  to 
examine  the  problem  of  prison  capacity  and  the  effective  handling 
of  violent  offenders. 
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Finally,  Mr.  Chairman,  with  regard  to  federal  leadership  in 
the  fight  against  violent  crime,  we  hiave  been  closely  examining  the 
various  criminal  justice  systems  to  identify  the  most  effective 
penalties  and  procedures.  In  the  very  near  future,  we  plan  to 

release  a  comprehensive  Violent  Crime  Report  detailing  what  needs 
to  be  done  at  all  levels  of  government  to  combat  violent  crime. 

Because  the  serious  problem  of  drug  abuse  in  this  country  is 
inseparable  from  violent  crime,  our  attack  on  violent  crime  has  had 
a  major  impact  on  drug  trafficking.  Our  ongoing  offensive  against 
violent  street  gangs  engaged  in  the  drug  trade  has  completely 
eradicated  entire  gangs  in  cities  such  as  Philadelphia,  Chicago, 
Boston,  Detroit  and  Washington,  D.C.  In  prosecuting  the  war  on 
drugs,  we  have  fought  successfully  against  these  violent 
traffickers.  Furthermore,  the  conviction  of  General  Manuel  Noriega 
demonstrates  that  no  drug  kingpin  is  above  the  lav.  Laws  passed  by 
Congress  in  the  1980' s  have  given  us  a  law  enforcement 
infrastructure  that  continues  to  yield  thousands  of  arrests  and 
record  seizures  of  drugs,  money,  assets  and  processing  facilities. 

Of  course,  it  is  the  inner  city  that  is  hardest  hit  by  drug 
trafficking.  And  that  is  one  reason,  Mr.  Chairman,  why  our  Weed 
and  Seed  initiative  is  so  important.  This  year  has  seen  a  dramatic 
expansion  of  Weed  and  Seed.  As  you  know,  the  Weed  and  Seed 
strategy  is  designed  to  revitalize  communities  by  targeting  high 
crime  neighborhoods  and  housing  developments  with  efforts  to  "weed 
out"  violent  criminals,  illegal  gang  activity,  drug  trafficking  and 
related  violence,  and  then  "seed"  these  formerly  crime-saturated 
neighborhoods  with  comprehensive  social  and  economic  revitalization 
programs.  Over  the  past  four  months,  the  pilot  phase  of  Weed  and 
Seed  was  expanded  to  sixteen  additional  demonstration  sites.  The 
response  from  community  groups,  the  private  sector,  and  state  and 
local  officials  has  been  overwhelmingly  positive. 

As  you  know,  Mr.  Chairman,^ the  Administration  is  seeking  $500 
million  in  FY  1993  for  Weed  and  Seed.  This  request  is  tied  to  the 
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passage  of  enterprise  zone  legislation  which  is  vital  to  the 
economic  growth  of  urban  conmiun i t igs . 

In  the  civil  rights  area,  we  have  seen  a  record  number  of 
cases  brought  and  defendants  charged.  From  FV  1989  through  FY 
1991,  the  Department  has  prosecuted  more  racial  violence  cases  than 
in  the  previous  twelve  years  put  together.  Virtually  all 
defendants  charged  have  been  convicted  or  have  pled  guilty.  In 
response  to  the  problem  of  police  brutality,  in  the  past  three 
years,  the  Department  has  brought  charges  against  123  law 
enforcement  officers  alleging  official  misconduct  and  abuse. 

With  the  amendment  to  the  Fair  Housing  Act  that  became 
effective  in  1989,  the  Department  of  Justice  has  been  able  to  file 
almost  ten  times  as  many  fair-housing  lawsuits  per  year  as  were 
possible  before  1989.  While  I  was  serving  as  Acting  Attorney 
General,  I  announced  plans  to  aggressively  attack  housing 
discrimination  by  employing  the  Department's  own  testers.  That 
testing  program  is  now  underway,  and  has  already  borne  fruit. 
Furthermore,  we  will  soon  announce  the  filing  and  simultaneous 
settling  of  a  major  lawsuit  involving  discrimination  in  public 
housing  to  remedy  racial  and  national-origin  discrimination. 

I  have  also  directed  Assistant  Attorney  General  John  Dunne  in 
the  Civil  Rights  Division  to  study  the  complex  problem  of  mortgage 
discrimination.  Soon  we  will  suggest  specific  changes  to  improve 
racial  and  ethnic  fairness  in  the  mortgage  underwriting  process 
and,  with  the  cooperation  of  the  appropriate  regulatory  agencies, 
we  will  conduct  more  detailed  investigations  of  specific  lending 
institutions. 

We  have  also  sought  to  counter  the  disturbing  rise  in  anti- 
Semitic  activity,  both  in  housing  practices  and  in  society  at 
large.  In  the  Airinont  case,  we  are  attempting  to  overthrow  zoning 
laws  allegedly  designed  to  keep  Orthodox  Jews  out  of  a  community  in 
New  York.  More  recently,  we  convicted  eight  members  of  hate  groups 
who  desecrated  a  synagogue  in  Nashville,  Tennessee.  We  have  also 
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convicted  numerous  "skinheads*  for  a  variety  of  anti-Serait ic 
crimes . 

Mr.  Chairman,  with  regard  to  my  fourth  priority  of  white- 
collar  crime  and  fraud  in  financial  inst i tutions»  we  have  continued 
to  experience  unprecedented  success.  Having  over  1,600  FBI  Special 
Agents  and  prosecuting  attorneys  dedicated  to  financial  institution 
fraudf  the  Department  has  prosecuted  more  than  3,100  defendants  in 
major  financial  institution  fraud  cases  over  the  past  2  1/2  years. 
More  than  1,000  of  these  defendants  have  been  prosecuted  in 
connection  with  major  Savings  and  Loan  cases,  and  more  than  three- 
fourths  of  those  convicted  have  gone  to  jail. 

In  the  BCCI  matter,  there  have  been  a  number  of  positive 
developments  since  my  confirmation  testimony.  After  our  special 
task  force  returned  a  comprehensive  indictment  in  December  1991, 
the  Bank  of  Credit  and  Commerce  International  agreed  to  plead 
guilty  to  federal  and  state  charges  of  conspiracy  to  commit 
racketeering  and  fraud.  BCCI  agreed  not  only  to  forfeit  all  of  its 
assets  in  the  Uniued  States  --  worth  approximately  $550  million, 
making  it  the  largest  forfeiture  in  history  --  but  also  to 
cooperate  fully  with  ongoing  investigations  of  individuals.  On 
January  24,  1992,  the  Court  accepted  the  guilty  plea  and  ordered 
the  $550  million  forfeiture.  District  Courts  in  both  Washington 
and  New  Sfork  praised  the  intra-governmental  cooperation  and  round- 
the-clock  international  negotiations  —  led  by  Deputy  Attorney 
General  George  Terwilliger  --  that  made  the  settlement  possible. 
The  British  Courts  recently  granted  U.S.  investigators  access  to 
millions  of  pages  of  BCCI  documents.  Within  the  past  week,  the 
Department  obtained  the  appointment  of  a  trustee  to  help  sell  First 
American  Bank  and  sever  its  ties  to  BCCI,  and  requested  an 
additional  forfeiture  of  $100  million  in  frozen  U.S,  assets  claimed 
by  the  Ruling  Family  of  Abu  Dahbi. 

Another  major  focus  in  our  fight  against  white  collar  crime  is 
health  care  fraud.  Evidence  suggests  that  professional  criminals 
in  the  health-care  business  are  looting  as  much  as  15%  of 
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Americans'  $800  billion  healtn-care  costs.  In  February,  I 
announced  the  reassignment  of  50  FBI  agents  from  counter¬ 
intelligence  work  to  investigations  of  health-care  fraud.  Less 
than  an  hour  ago,  I  announced  that  FBI  agents  and  other  law 
enforcement  officers  are  now  making  multiple  arrests  and  seizing 
assets  in  more  than  50  cities,  as  part  of  operation  Goldpill,  the 
nation's  most  extensive  investigation  of  health  care  fraud  to  date. 

Finally,  let  me  mention  what  we  have  been  doing  in  the  area  of 
immigration.  In  order  to  effectively  enforce  and  implement  the 
nation's  immigration  laws,  I  have  directed  the  Immigration  and 
Naturalization  Service  to  hire  300  new  Border  Patrol  Officers.  As 
of  June  12,  241  trainees  have  been  hired,  and  71  officers  are 
already  trained  and  working  on  the  border.  I  also  ordered  the 
hiring  of  200  additional  criminal  investigators  to  combat  illegal 
immigration  and  violent  crime  by  criminal  aliens,  the  creation  of 
a  National  Criminal  Alien  Tracking  Center,  and  the  hiring  of  over 
700  additional  INS  workers  to  improve  services  to  legal  immigrant? 
and  travelers.  In  addition,  $5  million  from  the  Department's  Asset 
Forfeiture  Fund  has  been  used  to  purchase  new  lighting,  sensors, 
vehicles  and  other  interdiction  equipment.  Last  week  in  Los 
Angeles  I  announced  a  series  of  initiatives  designed  to  facilitate 
the  identification  and  deportation  of  criminal  aliens. 

Mr.  Chairman,  when  I  was  sworn-in  as  Attorney  General,  I 
stated  that  it  was  an  honor  for  me  to  work  with  the  career 
employees  at  the  Department  who  have  always  demonstrated  in  my 
experience  the  highest  level  of  professionalism  and  devotion.  My 
experience  in  the  last  seven  months  has  clearly  reaffirmed  that 
view.  I  am  proud  of  what  the  Department  has  accomplished  and 
enthusiastic  about  the  possibilities  for  the  future.  It  remains  my 
goal  to  leave  the  Department  of  Justice  a  more  effective  and  more 
professional  institution. 

Once  again,  I  would  like  to  express  my  appreciation  to  the 
committee  for  its  support. 

Thank  you  for  your  courtesy  and  your  time. 
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The  Chairman.  Thank  you,  General.  General,  since  my  friend 
from  South  Carolina  exhorted  me  to  support  “the  Attorney  Gen¬ 
eral’s  crime  bill,”  if  you  would,  why  don’t  you  tell  the  committee 
what  you  see  the  status  of  our  discussions  on  the  crime  bill  to  be? 

Attorney  General  Ba_RR.  Well,  Mr.  Chairman,  as  you  know,  there 
are  significant  differences  between  the  administration’s  crime  bill 
and  the  conference  report  crime  bill.  In  our  view,  the  conference  re¬ 
port  took  the  weakest  of  the  various  provisions  that  had  been  en¬ 
acted  by  either  House  and  combined  them  in  a  bill  that  we  think 
is  a  step  backward  in  many  respects  for  law  enforcement. 

The  principal  areas  of  contentions  have  been  over  differences  in 
the  Federal  death  penalty  provision;  differences  over  the  exclusion¬ 
ary  rule,  the  good-faith  exception  to  the  exclusionary  rule.  There 
have  been  serious  differences  on  the  issue  of  habeas  corpus  reform. 
I  would  say  that  those  have  been  the  three  principal  areas  of  dis¬ 
agreement. 

You  and  I  and  Senator  Thurmond  and  our  staffs  have  had  dis¬ 
cussions  to  see  if  we  could  bridge  our  differences,  and  I  think  those 
have  been  veiy  productive  exchanges.  I  think  we  all  recognize, 
however,  that  there  are  a  number  of  other  players  in  this  and  we 
also  have  to  bring  the  House  into  it  and  see  what  would  be  possible 
to  accomplish  by  way  of  compromise  legisla  Jon  in  the  House. 

The  Chairman.  Well,  General,  it  is  true,  you  and  I  have  been 
talking  for  some  time  about  the  possibility  of  compromise.  I,  too, 
am  hopeful  that  it  is  possible.  As  you  know,  I  have  been  meeting 
with  and  talking  to  my  colleagues  and  counterparts  in  the  House, 
and  they,  too,  have  reached  the  point  where  they  believe  that  it  is 
worth  us  exploring  the  possibility  of  a  compromise. 

So,  speaking  for  myself,  not  for  you  or  for  anyone  else,  I  am  of 
the  view,  as  long  as  there  is  a  re^istic  and  legitimate  hope  that 
we  can  reach  a  compromise,  the  biggest  sticking  point,  at  least  as 
it  is  on  the  Hill,  relates  to  habeas  corpus.  I  expect  that  may  be  the 
biggest  sticking  point  in  any  potential  compromise  between  me  and 
my  counterparts  in  the  House — the  “Democrats”  who  support  the 
conference  report — and  the  administration. 

I  am  hopeful  that  there  is,  based  on  my  discussions  with  you  and 
with  our  counterparts  in  the  House,  some  reason  for  optimism.  So 
I  just  want  you  to  know,  to  say  publicly  what  I  have  told  you  pri¬ 
vately,  I  have  indicated  to  the  majority  leader  and  the  leaders  in 
the  House  that  it  is  my  view  that  we  should  pursue  the  possibility 
of  a  compromise,  and  that  in  the  meantime,  at  least  in  terms  of 
any  initiative  from  me  or  the  Democratic  leadership,  that  should  be 
temporarily  placed  on  hold  until  I  got  back  to  them  to  tell  them  1 
thought  there  was  no  possibility  of  a  compromise. 

I  am  not  speaking  in  terms  of  binding  anyone  up  here,  nor  am 
I  by  any  implication  binding  you  or  the  administration,  but  I  hope 
we  will  pursue  the  outlines  of  the  compromise~and  they  are  only 
outlines — that  we  have  over  the  weeks  discussed.  It  is  my  hope 
that  we  can,  up  here — it  is  not  on  your  watch — but  up  here,  we  can 
diminish  the  political  rhetoric  and  find  out  whether  we  can  get 
down  to  brass  tacks  and  produce  for  the  American  people  and  for 
the  police  agencies  of  this  country  a  solid  crime  bill  that  the  Presi¬ 
dent  could  sign  and  we  can  support.  So  I  am  committed  to  pursue 
that. 
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Again,  I  want  to  make  it  clear,  as  you  said,  there  are  stumbling 
blocks  all  along  the  way.  There  are  some  divisions  up  here  within 
parties,  between  parties,  within  institutions,  between  institutions, 
and  I  don’t  know  for  a  fact,  but  I  wouldn’t  be  surprised  if  there 
were  similar  divisions  in  the  administration.  But  I  am  confident  we 
can  overcome  it,  and  I  just  hope  the  rhetoric  up  here  doesn’t  get 
out  of  hand  before  we  have  a  chance  to  finally  explore  whether  that 
can  be  done. 

On  that  score,  there  have  been  a  number  of  encouraging  signs, 
or  at  least  a  few  encouraging  signs  with  regard  to  law  enforcement 
and  local  law  enforcement.  One  of  the  few  encouraging  signs  in  the 
last  several  months  of  debate  over  crime  legislation  in  the  Senate 
is  a  newly  found  bipartisan  support  for  State  and  local  law  enforce¬ 
ment  that  did  not  exist  over  the  last  year  up  here,  and  it  seems 
to  now. 

About  1  year  ago,  in  May  1992,  the  then  Attorney  General, 
Thornburgh,  in  a  similar  hearing  wrote  the  committee  to  oppose 
several  of  the  anticrime  initiatives  that  I  and  other  Senators  had 
put  together — programs  strongly  supported  by  law  enforcement 
throughout  the  Nation.  Among  the  programs  officially  opposed  by 
the  Justice  Department  then  were  an  increase  for  the  drug  enforce¬ 
ment  grants  to  $1  billion,  $100  million  for  antigang  programs,  edu¬ 
cation  and  scholarships  for  in-service  police  officers,  and  many 
other  specifics.  , 

However,  just  months  ago  when  Senator  Gramm  and  others  of 
our  distinguished  colleagues  offered  a  new  “Republican  crime  bill,” 
virtually  all  of  these  programs  which  had  been  opposed  by  then  At¬ 
torney  General  Thornburgh  were  included  in  the  so-called  Repub¬ 
lican  crime  bill.  The  total  aid  for  State  and  local  law  enforcement 
in  the  Gramm,  or  Gramm-Thurmond,  or  Republican  crime  bill  tops 
$3  billion. 

So  let  me  ask  you  if  the  administration  and  the  Justice  Depart¬ 
ment  now  support  the  programs  to  deliver  aid  to  the  front  lines  of 
the  drug  and  crime  fight  in  line  with  the  specific  recommendations 
made  in  the  crime  bill  introduced  last  year  and  now  virtually  the 
identical  jirovisions  on  State  emd  local  law  enforcement  in  the 
crime  bill  introduced  by  the  Republicans  this  year.  Are  you  at  lib¬ 
erty  to  answer  that  question? 

Attorney  General  Barr.  Well,  I  would  say  that  if  we  had  a  bill 
that  had  strong,  substantive  provisions  as  far  as  we  were  con¬ 
cerned,  far  be  it  from  the  Department  of  Justice  to  interpose  an  ob¬ 
jection  because  of  assistance  going  to  State  and  local  law  enforce¬ 
ment. 

You  are  right.  State  and  local  law  enforcement  is  stretched  very 
thin,  as  is  Federal  law  enforcement  right  now,  and  I  think  there 
is  a  renewed  appreciation  for  the  need  for  more  assistance  and  re¬ 
sources  to  State  and  local.  I  know  that  you  have  been  making  the 
point  for  quite  some  time  of  the  need  for  more  police.  The  fact  is 
that  more  police  can  reduce  the  incidence  of  crime,  and  I  thirJc  the 
events  in  Los  Angeles  really  imderscore  and  have  illuminattid  the 
debate  and  shown  the  need  for  more  police.  In  my  view,  that  is  one 
of  the  lessons  to  be  learned  from  it. 

But  let  me  suggest  three  caveats  or  three  concerns  I  have.  No. 
1,  I  am  concerned  that  we  don’t  divert  resources  from  Federal  law 
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enforcement,  and  it  is  hard  for  me  to  be  enthusiastic  about  increas¬ 
ing  authorizations  for  State  and  local  assistance  when  at  the  same 
time  I  am  seeing  budget  committees  whack  away  at  Federal  law 
enforcement.  So  in  one  week,  we  see  a  budget  resolution  that  basi¬ 
cally  freezes  Federtd  resources  or  cuts  the  President’s  law  enforce¬ 
ment  budget  request  drastically  for  the  Federal  law  enforcement 
side,  and  real  appropriations  dollars,  and  then  have  people  talk 
about  increasing  the  authorization  for  State  and  local  law  enforce¬ 
ment.  Obviously,  I  think  we  need  to  have  balanced  law  enforce¬ 
ment  in  this  country,  and  so  I  don’t  think  that  aid  to  State  and 
locals  should  come  at  the  expense  of  a  strong  Federal  law  enforce¬ 
ment  program. 

The  second  caveat  I  would  have  is  that  I  think  we  have  to  be 
careful  about  not  assuming  the  State  and  local  law  enfoicement  re¬ 
sponsibility  here,  at  the  Federal  level.  That  responsibility  should  be 
in  State  government  and  we  should  see  to  it,  and  I  think  the  people 
should  see  to  it,  that  their  Government  step  up  to  the  plate  and 
provide  the  resources  locally  that  are  needed. 

The  Chairman.  On  that  point,  do  you  suggest  that  any  of  the 
programs  in  this  new  Republican  crime  bill  or  the  old  Democratic 
crime  bill  or  conference  report  do  that?  Do  they  supplant  the 
States’  requirements,  as  you  view  it? 

Attorney  General  Barr.  Well,  I  think  there  is  room  for  Federal 
stimulation  and  assistance  and  demonstration  projects  and,  in  cer¬ 
tain  circumstances,  maybe  direct  assistance  for  programs  that  are 
better  handled  by  the  State.  For  example,  I  thirik  the  States  have 
to  invest  more  in  their  corrections  systems,  and  that  is  a  State  obli¬ 
gation,  but  that  wouldn’t  stop  me  from  supporting  in  proper  cir¬ 
cumstances  some  kind  of  incentive  and  assistance  to  certain  kinds 
of  facilities. 

And  then  the  third  caveat  I  would  have,  or  concern  I  would  have 
is  that,  in  increasing  authorization  levels,  we  also  think  about  get¬ 
ting  the  real  dollars  there  through  the  appropriations.  So  those  are 
the  caveats  I  would  raise,  but  as  my  predecessor  used  to  say,  and 
you  know,  law  enforcement  at  all  levels  can  use  more  resources 
right  now,  and  I  would  never  say  no  to  more  resources. 

The  Chairman.  Well,  my  time  is  up,  but  let  me  finish  this  ex¬ 
change.  It  is  true  that  the  President’s  request  for  ^e  Justice  De¬ 
partment  is  larger  than  the  congressional  appropriations  for  Jus¬ 
tice  last  time,  and  I  do  not  and  did  not  support  those  cuts.  The  ma¬ 
jority  of  the  committee  did  not,  and  we  so  wrote  to  the  authorizing 
committee. 

But  we  are  now  into  a  situation  where  we  seem  to  have  consen¬ 
sus  on  some  very  big-ticket  items  relating  to  local  law  enforcement 
that  had  been  opposed  up  to  now,  for  whatever  number  of  reasons, 
and  it  is  very  important  that  we  know  two  things  as  it  relates  to 
the  Justice  Department  and  the  administration’s  position. 

First,  do  they  support,  at  least  as  the — I  don’t  know  whether  it 
has  been  stated  or  implied  by  the  Republican  authors  of  the  so- 
called  Republican  crime  bill,  the  Gramm  bill,  the  Gramm-Thur- 
mond  bill - 

Senator  Thurmond.  It  is  an  amendment,  the  same  as  the  one  I 
introduced. 
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The  Chairman.  Whatever  the  appropriate  designation  is,  but  I 
will  refer  to  it  for  purposes  of  this  brief  discussion  as  the  Repub¬ 
lican  crime  bill,  it  has  been  suggested  on  the  floor  that  the  admin¬ 
istration  and  the  Justice  Department  now  support  the  specific  pro¬ 
grams  that  are  included  in  tnat  bill  which  they  specifically  opposed 
when  Thornburgh  was  Attorney  General. 

So  in  the  context  of  the  Republican  crime  bill,  at  least,  it  is  im¬ 
portant  to  know  whether  or  not  the  administration  supports  those 
specific  programs.  And,  second,  notwithstanding  the  fact  that  in  re¬ 
gard  to  the  last  detailed  budget  summary  there  is  less  offered  than 
asked  for,  will  the  President,  along  with  me  and  many  other  Demo¬ 
crats,  as  well  as  Republicans,  ask  for  that  additionjd  money,  sup¬ 
port  the  request  to  go  after  additional  money? 

I  keep  hearing  from  some  of  my  Republican  colleagues  who 
strongly  support  these  increases  now  that  this  is  “funny  money.” 
Now,  I  am  assuming  they  are  not  being  cynical  and  I  assume  they 
mean  they  support  these  or  they  wouldn’t  offer  them,  and  if  they 
support  them  and  offer  them,  we  have  always  found  up  here  we 
have  been  able  to  find  the  money.  Each  year,  we  have  a  drug  bill. 
From  the  beginning,  we  have  been  told  we  can’t  find  the  money, 
and  we  put  it  different  places  than  you  may  want  it,  but  we  essen¬ 
tially  find  the  same  amount  of  money. 

So  I  want  to  close  this  loop  here  and  stop,  and  if  you  would  rath¬ 
er  answer  for  the  record,  that  is  all  right  as  well,  but  the  question 
is  does  the  administration  now  support  the  specific  spending  pro¬ 
grams  for  local  law  enforcement  that  have  been  endorsed  by  and 
are  being  pushed  by  the  Republican  leadership  in  the  Senate  in  the 
so-called  Republican  crime  bill,  and  if  they  do,  will  they  join  those 
Republican  sponsors,  as  well  as  me  and  others,  in  trying  to  find 
that  money  for  purposes  of  appropriation  of  that  money. 

Attorney  General  Barr.  Well,  specifically,  I  would  want  to  go 
back  over  each  of — if  you  are  asking  about  each  program,  I  would 
want  to  look  at  that  bill  and  refresh  my  recollection  as  to  exactly 
where  that  money  is  going.  But,  generally,  my  impression  is  that 
we  could  support  that  on  two  conditions:  One,  it  is  part  of  a  crime 
bill  that  has  strong  substantive  provisions  in  it,  such  as  habeas  and 
death  penedty,  and  so  forth;  and,  two,  the  Federal  law  enforcement 
effort  is  being  adequately  funded. 

So  the  corollary  to  that,  or  the  obverse  of  that  is  if  Federal  law 
enforcement  is  not  getting  the  resources  it  needs  and  if  we  are  not 
getting  a  strong  crime  bill,  then  I  would  not  favor  that. 

The  Chairman.  Well,  then,  for  the  record,  would  you  take  a  look 
at  that  and  answer  your  own  threshold  question  whether  the  Re¬ 
publican  crime  bill  does  do  enough  for  Federal  law  enforcement  in 
order  to  allow  you  to  be  able  to  support  the  additional  effort  that 
is  being - 

Attorney  General  Barr.  Well,  I  can  answer  as  to  the  Republican 
crime  bill.  Obviously,  the  substantive  provisions  are  fine  as  far  as 
we  are  concerned. 

'The  Chairman.  Right,  and  the  next  question  was,  then,  whether 
or  not  fimding  for  Federal  law  enforcement  is  sufficient. 

Attorney  General  Barr.  I  am  talking  about  appropriations  there. 

The  Chairman.  Right.  Well,  appropriations  depend  a  lot,  as  you 
well  know,  on  whether  or  not  we  all  get  in  the  same  tank  and  fight 
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for  it,  and  I  guess  what  you  are  saying  is  if  the  appropriators  were 
to  appropriate  the  money  for  local  law  enforcement  and  not  all  the 
money  asked  for  for  Federal  law  enforcement,  then  you  would  not 
support  those  programs.  Is  that  right? 

Attorney  General  Barr.  Right. 

The  Chairman.  OK,  that  is  what  I  was  trying  to  get.  All  right, 
thank  you  very  much. 

I  yield  to  my  colleague  from  South  Carolina. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
the  amendment  offered  by  Senator  Gramm,  I  believe,  is  the  same 
legislation  which  I  offered  as  S.  2305,  which  was  endorsed  by  the 
Justice  Department  and  the  administration.  As  I  understand  it,  the 
Justice  Department  was  willing  to  go  along  with  this  money  if  you 
could  get  these  tough  provisions  on  habeas  corpus  and  those  other 
matters  that  we  so  badly  need.  Is  that  correct? 

Attorney  General  Barr.  That  is  correct. 

Senator  Thurmond.  And  so  it  isn’t  the  fact  that  the  Republicans 
have  changed  their  minds.  It  is  a  matter  of  a  compromise  that  if 
we  can  get  these  tough  provisions,  we  would  accept  additional 
money  as  a  compromise  with  Senator  Biden  and  those  who  take  his 
position.  Is  that  right? 

Attorney  General  Barr.  I  believe  so,  and  also,  I  ':hink,  recogni¬ 
tion  that  the  violent  crime  problem  is  sufficiently  serious  that  if  we 
can  find  the  resources,  these  would  be  appropriate  places  to  direct 
them. 

The  Chairman.  I  say  to  my  friend  from  South  Carolina  more 
cops  are  more  cops,  whether  or  not  there  is  habeas  corpus.  We  ei¬ 
ther  need  more  cops  or  we  don’t. 

Senator  Thurmond.  Well,  if  you  have  to  choose,  as  I  understand 
it,  you  want  the  tou^  provisions - 

Attorney  General  Barr.  That  is  right. 

Senator  Thurmond  (continuing).  Death  penalty,  habeas  corpus, 
and  the  other  positions  that  we  have  advocated  in  this  crime  bill, 
and  that  is  what  I  have  put  in  this  bill,  which  is  the  same  as  the 
amendment  Senator  Gramm  has  been  offering  to  various  bills  and 
which  the  administration  and  Justice  had  endorsed,  and  that  is 
very  important. 

Now,  Mr.  Attorney  General,  on  Jime  16  of  this  year,  former  De¬ 
fense  Secretary  Caspar  Weinberger  fell  victim  to  the  bV^ear  fish¬ 
ing  expedition  of  independent  counsel  Lawrence  Walsh.  This  politi¬ 
cal  effort  has  yielded  precious  little  at  an  estimated  cost  of  over  $31 
million. 

The  independent  counsel  statute  contains  no  limit  on  the  length 
of  an  investigation  or  how  much  can  be  spent,  nor  is  there  any 
oversight.  Now,  some  in  Congress  want  to  extend  the  independent 
counsel  statute  before  it  expires  at  the  end  of  this  year. 

Would  you  mind  discussing  your  views  on  the  independent  coun¬ 
sel  statute  and  whether  it  should  be  extended,  and  if  so,  what 
changes  should  be  made? 

Attorney  General  Barr.  I  will  be  glad  to  discuss  my  views  on  the 
independent  counsel  statute  generally,  but  I  don’t  want  to  make 
any  comments  specifically  about  Walsh  and  his  investigation. 

I  think  that  tne  independent  counsel  statute  in  its  present  form 
would  have  to  be  substantially  changed  for  me  to  support  it  be- 
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cause  I  believe  that  its  current  framework  leads  to  abuse.  I  think 
you  have  identified  some  of  the  problems  with  the  statute.  There 
is  no  accountability,  there  is  no  control  over  resources.  I  think  that 
there  is  a  possibility  under  the  statute  of  people  being  treated  un¬ 
equally,  ^d  so  I  think  that  some  safeguards  and  changes  have  to 
be  made  in  the  statute  to  address  those  systemic  problems  with  it. 

Senator  Thurmond.  Mr.  Attorney  General,  President  Bush  op¬ 
posed  this  conference  report.  I  oppose  it,  and  I  believe  you  oppose 
it.  Would  you  mind  stating  very  briefly  why  you  oppose  this  con¬ 
ference  report? 

Attorney  General  Barr.  Well,  I  think  it  doesn’t  have  the  provi¬ 
sions  that  we  would  like  to  see  in  the  Federal  death  penalty.  It 
doesn’t  provide  for  the  good-faith  exception  to  the  exclusionary 
rule,  ana  most  importantly,  and  I  think  the  chairman  is  right,  the 
principal  area  of  difference  has  been  over  habeas  corpus. 

I  think  the  conference  report  is  a  step  backward  in  habeas  cor¬ 
pus;  in  fact,  would  provide  more  opportunity  for  delay.  It  would,  we 
think,  overrule  the  Teasue  case,  which  we  thought  was  a  reason¬ 
able  restriction  on  the  abuse  of  habeas  corpus. 

So  those  were  the  principal  concerns  we  had  with  the  conference 
report,  and  one  of  the  major  focal  points  of  discussion  really  has 
been  trying  to  find  a  version  of  habeas  corpus  that  would  be  accept¬ 
able. 

Senator  Thurmond.  As  a  matter  of  fact,  didn’t  that  report  ex¬ 
pand  the  rights  of  criminals  in  some  cases? 

Attorney  General  Barr.  Yes,  not  only  in  the  area  of  habeas  cor¬ 
pus,  but,  for  example,  it  overruled  the  Fluminante  decision. 

Senator  Thurmond.  Which  would  expand  the  rights  of  criminals? 

Attorney  General  Barr.  That  is  right. 

Senator  Thurmond.  I  wanted  to  he  sure  we  all  understood  that. 

Now,  Mr.  Attorney  General,  as  you  know,  recent  advances  in 
telecommunications  technology  threaten  to  undermine  the  lawful 
court-ordered  ability  of  law  enforcement  to  intercept  electronic  com¬ 
munications.  The  Department,  through  the  FBI,  is  presently  work¬ 
ing  on  draft  legislation  which  seeks  to  preserve  the  current  ability 
of  law  enforcement,  with  the  assistance  of  telephone  companies,  to 
intercept  specific  calls,  pursuant  to  court  order,  that  are  in  further¬ 
ance  of  criminal  conduct.  Unfortunately,  this  proposal  has  met 
some  objection  from  privacy  groups  and  some  telecommunications 
companies. 

Would  you  discuss  briefly  the  need  for  this  proposed  legislation 
and  whether  privacy  rights  would  be  threatened  should  this  pro¬ 
posal  become  law? 

Attorney  General  Barr.  You  are  correct  that  electronic  surveil¬ 
lance  is  a  critical  part  of  law  enforcement.  Without  our  ability  to 
intercept — pursuant  to  court  order,  without  our  ability  to  intercept 
communications,  we  would  have  no  chance  whatsoever  of  success¬ 
fully  waging  the  drug  war,  for  example.  In  many  crimes  such  as 
kidnaping,  the  ability  to  make  electronic  surveillance  or  intercepts 
is  absolutely  critical  to  solving  the  case  and  saving  lives. 

I  think  when  all  is  said  and  done,  the  American  people  will  want 
to  preserve  for  law  enforcement  the  ability  to  make  electronic  inter¬ 
ceptions  of  communications.  Because  of  the  advances  in  technology, 
we  will  at  some  point  reach  the  stage  where  law  enforcement’s  abil- 
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ity  to  intercept  communications  will  be  negated.  So  we  do  seek  leg¬ 
islation  to  ensure  that  companies  will  continue  to  be  able  to  pro¬ 
vide  information  to  us  pursuant  to  court  order. 

Now,  I  do  not  see  a  basis  for  privacy  groups  to  be  concerned 
about  this  because  it  does  not  expand  our  current  authority  to 
intercept  communications.  We  would  still  have  to  go  to  court  and 
make  tne  same  showing  that  we  do  now.  The  interceptions  would 
be  pursuant  to  court  order,  as  authorized  by  statute.  In  fact,  the 
kind  of  technology  we  are  talking  about  would  make  it  less  suscep¬ 
tible  to  abuse  and  to — this  technology  would  be  less  susceptible  to 
use  by  private  parties,  for  example,  seeking  to  intercept  commu¬ 
nications.  So  I  don’t  think  that  there  are  legitimate  privacy  con¬ 
cerns  at  work  here,  unless  you  tak^:  issue  with  the  state  of  affairs 
right  now. 

Senator  Thurmond.  Mr.  Attorney  General,  time  is  moving  on.  As 
briefly  as  you  can,  in  your  prepared  statement  you  noted  that  en¬ 
hanced  crackdown  on  felons  who  use  firearms  and  violent  repeat 
offenders  has  increased  the  need  for  prison  space.  As  you  know,  the 
Federal  Bureau  of  Prisons  is  in  the  middle  of  an  aggressive  prison 
expansion  program  which  has  activated  another  17,000  additional 
beds  over  the  last  3  years.  Yet,  prison  space  at  the  State  level  con¬ 
tinues  to  be  a  major  problem. 

Recently,  you  hosted  a  national  summit  on  corrections  which 
brought  together  corrections  officials  from  across  the  Nation  to  dis¬ 
cuss  this  problem.  Would  you  briefly  discuss  some  of  the  results  of 
this  summit  and  whether  the  States  have  demonstrated  a  commit¬ 
ment  to  prison  capacity  expansion? 

Attorney  General  Barr.  I  think  you  are  right  that  one  of  the  crit¬ 
ical  issues  in  the  criminal  justice  system  is  to  ensure  that  we  have 
adequate  prison  space  at  the  State  level  to  incapacitate  chronic  re¬ 
peat  offenders.  In  my  view,  one  of  the  reasons  we  have  the  crime 
rate  where  it  is  today  is  because  many  States  are  not  providing  the 
prison  capacity,  and  therefore  are  releasing  chronic  offenders  back 
out  onto  the  streets  much  too  early. 

Nationwide,  we  spend  2.2  percent  of  the  Government  budget  on 
corrections,  and  in  my  view  there  is  room  for  OTOwth  there.  Some 
States  are  providing  adequate  prison  capacity.  In  my  view,  for  ex¬ 
ample,  California  has  kept  up  an  adequate  prison-building  pro¬ 
gram.  Texas,  which  didn’t  during  the  1980’s,  has  now  embarked  on 
a  massive  prison  project;  29  prisons  have  just  been  funded  and  lo¬ 
cated.  So  I  think  the  States  are  starting  to  respond  because  of  the 
level  of  crime. 

The  prison  summit  was  principally  for  sharing  information  and 
providing  a  forum  for  exchange  ot  ideas  on  a  numoer  of  topics  rang¬ 
ing  from  reducing  construction  costs — and  there  the  Federal  Gov¬ 
ernment  will  be  playing  more  of  a  clearinghouse  role.  One  of  the 
things  to  come  out  of  the  summit  was  the  Federal  Government’s 
role  as  a  clearinghouse  for  prison  design  and  construction  to  reduce 
the  per-bed  costs. 

Another  area  we  examined  was  reducing  the  operating  costs. 
Right  now,  the  average  prisoner  costs  $20,000  a  year  to  house  per 
year. 

Senator  Thurmond.  $20,000  a  year,  you  say? 

Attorney  General  Barr.  $20,000  a  year. 
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Senator  Thurmoistd.  Is  that  Federal  or  State? 

Attorney  General  Barr.  That  is  the  national  average,  and  so  one 
thing  we  were  looking  at  is  controlling  those  costs  and  reducing 
those  costs.  For  example,  some  States  are  now  spending  $7  per  day 
per  prisoner  for  health  care,  which  is  a  lot  more  than  most  mmilies 
in  tne  United  States  have  spent  per  member  of  the  family  on 
health  care.  And  so  we  are  looking  at  different  ways  of  reducing 
those  costs  and,  again,  we  have  set  up  a  clearinghouse  for  ideas 
there. 

We  have  looked  at  alternative  sanctions  as  a  way  of  taking  pris¬ 
oners  who  really  don't  have  to  be  in  that  kind  of  high-cost 
incaixerative  surrounding  and  get  them  into,  hopefully,  less  costly 
sanction  programs  that  provide  adequate  safety  to  the  community 
without  t^ng  up  valuable  prison  space. 

Those  were  some  of  the  issues  tnat  we  examined  at  the  summit. 

Senator  Thurmond.  Mr.  Chairman,  I  believe  my  time  is  up. 

[Senator  Thurmond's  questions  and  Attorney  General  Barr's  an¬ 
swers  appear  in  the  ^pendix.) 

The  Chairman.  OIC  thank  you.  I  had  announced  some  time  ago 
that  when  a  maior  witness  was  here,  we  would  go  in  order  of  those 
who  arrived  rather  than  historically,  as  we  had,  with  regard  to  se¬ 
niority.  Senator  Metzenbaum  was  for  the  seniority  rule  until  Sen¬ 
ator  Kennedy  walked  in,  and  now  it  doesn't  matter,  so  we  are  going 
to  go  in  order  of  those  who  came  first.  I  thank  Senator  Kennedy 
for  making  my  decision  easy  by  agreeing. 

Senator  DeConcini. 

OPENING  STATEMENT  OF  SENATOR  DeCONCINl 

Senator  DeConcini.  Mr.  Attorney  General,  as  you  know,  I  have 
had  a  keen  interest  about  the  Border  Patrol,  and  you  have  re¬ 
sponded  to  some  of  the  suggestions  that  we  reviewed  at  your  con- 
finnation  hearing,  having,  I  think,  allocated  in  the  reprogramming 
some  200  border  agents.  We  need  a  lot  more,  but  I - 

Attorney  Genercu  Barr.  Three. 

Senator  DeConcini.  300,  was  it?  Sorry.  I  want  to  tell  you  that 
I  am  impressed  that  you  did  it  and  that  you  are  looking  at  those 
things.  I  want  to  just  touch  real  quickly — we  don't  have  much  time, 
so  if  you  could  just  give  me  some  brief  answers,  if  possible.  If  not, 
you  can  submit  them. 

The  Border  Patrol  in  my  State  and  along  the  Southwest  border 
has  had  recently  many  incidences  of  abuse  toward  the  apprehen¬ 
sion  of  illegal  ^iens,  and  sometimes  legal  aliens;  targeting  high 
school  children,  for  instance,  going  out  and  sitting  at  high  schools 
and  asking  questions,  and  tracking  them  home  and  then  irresting 
the  parents.  Just  last  week,  a  border  patrolman  was  charged  with 
first-degree  murder,  shooting  som.ebocw  in  the  back,  as  I  am  sure 
you  are  aware.  The  San  Diego  chief  of  police  has  suggested  a  citi¬ 
zens  review  panel, 

I  am  a  strong  supporter  of  the  Border  Patrol,  but  I  think  this  has 
to  stop  and  the  Justice  Department  has  to  come  forward  with 
something  that  is  going  to  satisfy  the  public  outcry  on  this,  as  well 
as  to  ensure  that  valid  complaints  can  be  addressed.  Would  you 
consider  a  citizens  review  panel,  and  if  not,  what  can  you  do  to  at¬ 
tempt  to  bring  this  under  some  control  soon? 
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Attorney  General  Barr.  Senator,  I  think  to  the  extent  there  is 
a  problem  there,  we  are  bringing  it  under  control.  I  think  that  we 
have  taken  steps  over  the  last  few  years  to  improve  the  training 
and  the  supervision  of  the  Border  Patrol.  My  impression  is  the 
number  of  incidents  is  dropping  significantly. 

Senator  DeConcini.  I  don't  know.  If  I  can  interrupt  yoa,  Mr.  At¬ 
torney  General,  I  don't  have  the  statistics  here  as  to  how^  many  in¬ 
cidents  there  were,  but  certainly  the  publicity  on  them  is  not  drop¬ 
ping.  It  is  substantially  increased,  and  maybe  it  is  because  we  have 
a  murder  and  school  children  involved.  Before  that,  it  was  an  un¬ 
documented  alien  coming  over  and  getting  beaten  up,  but  it  really 
doesn't  make  any  difference. 

Attorney  General  Barr.  I  think  you  are  right,  and  I  think  it  may 
be  some  of  the  publicity,  but  my  impression  is  the  incidents  are 
going  down.  In  fact,  I  would  like  to  look  into  that  and  provide  you 
that  for  the  record. 

Senator  DeConcini.  Yes.  Would  you  please?  I  would  like  to 
know. 

But  even  if  that  is  true,  are  you  satisfied  with  the  training  that 
is  going  on  with  the  Border  Patrol,  that  they  get  enough  of  this 
training  and  there  is  enough  enforcement  and  there  is  an  ability 
for  people  to  file  complaints? 

Attorney  General  Barr.  I  think  there  is.  In  fact,  my  understand¬ 
ing  is  that  the  rate  of  complaint  is  one  complaint  per  17,000  appre¬ 
hensions,  which  is  probably  far  lower  than  most  police  departments 
in  the  country. 

Senator  DeConcini.  Well,  based  on  my  State,  Mr.  Attorney  Gen¬ 
eral,  I  don’t  think  that  is  good,  whatever  the  statistical  number  is, 
and  I  urge  you  to  consider  some  public  input  here  so  there  seems 
to  be  some  feeling  that  the  public  can  participate. 

The  next  question,  Mr.  Attorney  General.  You  were  very  strong 
in  indicating  support  of  a  Treasury  forfeiture  fund,  and  now  the 
Secretary  of  the  Treasury  is  on  board  and  indicates  that  0MB  is 
on  board.  Have  you  changed  your  position  at  all  on  that?  Do  you 
still  sup^rt  it,  as  you  testified  before? 

Attorney  General  Barr.  My  position  on  a  separate  Treasury  fund 
has  been  consistent  from  day  one. 

Senator  DeConcini.  And  there  has  been  no  change? 

Attorney  General  Barr.  Well,  no  change,  except  there  are  two 
important  principles,  I  think.  One  is  the  rules  for  another  fund 
have  to  be  the  same  so  you  don’t  have  Federal  agencies  out  there 
competing  for  business,  essentially. 

Senator  DeConcini,  Yes,  sir. 

Attorney  General  Barr.  And,  second,  setting  up  a  fund  shouldn’t 
be  used  as  a  means  of  addressing  a  change  in  jurisdiction. 

Senator  DeConcini.  I  agree. 

Attorney  General  Barr.  We  can  deal  with  jurisdictional  claims 
head-on. 

Senator  DeConcini.  You  said  so,  Mr,  Attorney  General.  You 
said,  I  have  told  Treasury  that  I  would  support  a  sepxarate  fund  for 
Treasury  if  all  the  rules  were  the  same,  and  then  you  go  on  about 
that. 

Attorney  General  Barr.  Yes,  that  is  my  position. 
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Senator  DeConcini.  I  need  to  turn  to  Indian  gaming,  Mr.  Attor¬ 
ney  General,  if  I  could,  and  you  are  aware  of  this  and  Ihave  talked 
to  Mr.  Terwilliger  at  some  length.  Given  the  public  concern  and 
pnfiision  that  is  going  on  out  there,  why  was  it  decided  that  a  forc¬ 
ible  seizure  of  the  gaming  machines  in  Arizona  was  necessary, 
given  the  violence  that  coiJd  erupt  and  given  the  options  of  other 
court  procedures  and  orderu,  and  what  have  you? 

It  seems  to  me  very  difficult  to  explain  50  law  enforcement  offi¬ 
cers,  the  m^ority  of  them  Federal,  swooping  down  on  Indian  res¬ 
ervations  when,  in  fact,  there  is  a  tremendous  histop^  in  the  U.S. 
attome3^8  office  in  Arizona  of  the  U.S.  attorney  declining  requests 
from  the  BIA  and  Indian  reservations  to  prosecute  violent  crimes 
on  the  reservation.  I  imderstand  that  during  a  1-year  period,  the 
U.S.  attorney's  office  in  Phoenix  declined  147  cases  rererred  to  it 
by  the  BIA  and  tribal  law  enforcement. 

I  know  that  is  a  lot  of  questions,  but  could  you  tell  us.  No.  1,  why 
a  restraining  order  wasn’t  used?  Were  you  involved  in  the  decision¬ 
making?  Can  something  be  done  to  correct  this?  And,  fourth — I  re¬ 
alize  that  is  a  lot  of  questions,  but  time  is  so  short— why  can't  a 
priority  be  set? 

It  seems  to  me  that  when  147  violent  crimes  have  been  turned 
down  on  the  Indian  reservation,  there  is  a  problem  in  the  Justice 
Department  when  having  some  electronic  bingo  games  is  more  im¬ 
portant  than  violent  crimes  on  the  reservation. 

Attorney  General  Barr.  'Trying  to  be  brief  in  responding  to  those 
various  questions,  the  Department  is  concerned  about  the  problem 
of  Indian  gaming  and  is  under  a  lot  of  pressure  from  across  the  Na¬ 
tion  to  do  something  about  it.  Tliere  is  the  potential  of  organized 
crime  moving  into  it  if  it  is  unregulated.  So,  in  part,  1  think  the 
U.S.  attorneys  feel  that  they  should  take  some  action,  and  there  is 
pressure  to  do  so. 

Second,  I  think  the  action  that  was  taken  in  Arizona  was  really 
a  result  of  the  calculations  of  (he  local  U.S.  attorney,  and  I  don’t 
believe  Washington  was  involved  in - 

Senator  DeConcini.  You  had  not  agreed  to  that? 

Attorney  General  Barr.  I  don’t  think  I  agreed  to  that,  yes. 

Senator  DeConcini.  Yes,  that  you  had  not? 

Attorney  General  Barr.  No,  I  did  not. 

Senator  DeConcini.  You  did  not  agree  to  that,  OK,  fine. 

Attorney  General  Barr.  No,  I  did  not  approve  it. 

Senator  DeConcini.  You  did  not  approve  it? 

Attorney  General  Barr.  At  least  I  don’t  recall  approving  it. 

Senator  DeConcini.  I  think  the  record  is  clear  that  you  as  Attor¬ 
ney  General  or  your  Washington  office  had  not  approved  that. 

Attorney  General  Barr.  And  I  believe  that  the  local  U.S.  attor¬ 
ney  felt  that  using  seizure  was  preferable  end  less  confrontational 
than  initiating  a  prosecution. 

Senator  DeConcini.  A  restraining  order? 

Attorney  General  Barr.  A  prosecution,  a  criminal  prosecution. 

Senator  DeConcini.  Well,  would  you  agree  that  that  was  the 
best  way  to  hemdle  it,  in  retrospect,  or  would  you  rather  not  sec¬ 
ond-guess  your  U.S.  attorney  out  there?  She  is  a  very  competent 
lady,  I  must  say,  and  has  a  longstanding  history  of  tough  law  en¬ 
forcement  which  is  hard  to  criticize,  but  it  seems  to  me  there  is  a 


25 


better  way  to  handle  it  than  to  swoop  down  on  these  reservations, 
particularly  in  light  of  some  of  the  information  I  gave  you  on  other 
crimes  on  the  reservation. 

Attorney  General  Barr.  I  don’t  know  enough  about  the  local  cir¬ 
cumstances  there  to  second-guess  her,  and  I  don’t  think  it  would 
be  fair  for  me  to  do  so  because  I  was  pushing  the  U.S.  attorneys 
to  do  something. 

Senator  DeConcini.  To  enforce  the  law? 

Attorney  General  Barr.  To  enforce  the  law. 

Senator  DeConcini.  The  gaming  laws. 

Attorney  General  Barr.  However,  at  least  right  now  I  think  the 
status  of  it  is  in  a  more  desirable  posture.  My  understanding  is 
that  forfeiture  action  is  being  held  in  abeyance  to  give  the  tribe  an 
opportunity  to  negotiate  a  compact  with  the  State. 

Sei.ator  DeConcini.  And  that  is  occurring,  and  there  is  a  court 
decision,  I  think,  coming  within  the  next  60  days  or  something  like 
that  that  is  kind  of  em  outside  parameter  of  when  these  compacts 
might  be  entered  into. 

Attorney  General  Barr.  In  terms  of  crime  on  the  reservation, 
that  is  something  that  I  am  particularly  concerned  about.  I  have 
met  with  a  number  of  Indian  leaders  precisely — this  was  one  of  the 
issues  I  wanted  to  discuss  with  them.  I  think  there  is  a  gap  in  Fed¬ 
eral  enforcement  that  is  largely  a  resource  problem,  and  that  is 
that  a  crime  may  be  committed  on  an  Indian  reservation  that  is  se¬ 
rious  for  that  reservation  and  is  a  serious  crime,  but  ^ven  all  the 
prosecutorial  priorities  of  a  particular  office  in  that  State,  it  may 
not  get  the  attention  it  should.  And  because  the  Indiem  tribes  lack 
jurisdiction  over  felonies,  the  crime  basically  goes  unpunished,  or 
it  is  more  often  punished  as  a  misdemeanor  with  a  light  sentence. 

Senator  DeConcini.  Don’t  you  think  that  there  is  a  public  image 
problem  where  the  Justice  Department  swoops  down  on  reserva¬ 
tions  for  gambling  and  there  is  a  long  history  of  violent  crimes  that 
a.  a  turned  down? 

Attorney  General  Barr.  We  are  looking  at  ways  now  of  tpdng  to 
increase  our  enforcement  against  violent  crimes  on  the  Indian  res¬ 
ervations. 

Senator  DeConcini.  Would  you  tell  us  what  you  are  going  to  do 
when  you  do  it? 

Attorney  General  Barr.  Yes,  I  sure  will. 

Senator  DeConcini.  OK.  A  last  question,  Mr.  Chairman.  I  hap¬ 
pen  to  support  extraterritorial  jurisdiction  in  extreme  cases,  and 
this  goes  to  Dr.  Machene  of  the  Camarena  case.  Over  the  years,  I 
have  written  Attorneys  General  Meese  and  Thornburgh  requesting 
that  the  United  Stat^  seek  extradition  of  the  murderers  of  agent 
Camarena.  'To  this  day,  I  have  never  had  an  answer.  Can  you  tell 
me,  was  extradition  ever  sought  of  this  meui  from  the  Mexican  Gov¬ 
ernment,  and  if  not,  why  not? 

Lastly,  it  is  my  understanding  that  under  the  terms  of  the  treaty 
with  Mexico,  had  Mexico  refused  such  a  request,  if  it  had  been 
made,  it  woiild  have  been  obligated  to  prosecute  the  doctor  in  Mex¬ 
ico.  Can  you  confirm  that,  and  can  you  tell  me  whether  or  not  ex¬ 
tradition  was  ever  sou^t,  and  if  not,  why  not? 

Attorney  General  Barr.  Just  on  Dr.  Machene? 

Senator  DeConcini.  Yes,  sir. 
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Attorney  General  Barr.  I  can’t  recall  right  now  whether  we  for¬ 
mally  sought  extradition.  The  Mexican  position  is  very  firm,  and 
that  is  they  will  not  extradite  nationals,  their  own  citizens.  So 
whether  or  not  we  formally  sought  it,  I  know  what  the  Mexican  po¬ 
sition  is  and  it  has  been  longstanding  and  absolutely,  and  that  is 
they  are  not  going  to  extradite  a  Mexican  national. 

Senator  DeConcini.  Did  they  prosecute  him? 

Attorney  General  Barr.  Machene? 

Senator  DeConcini.  Yes,  sir. 

Attorney  General  Barr.  I  don’t  believe  so. 

Senator  DeConcini.  I  don’t  believe  so  either.  But  it  is  very  clear 
in  the  treaty  that  if  we  do  request  extradition,  they  are  obligated 
to  prosecute.  It  doesn’t  mean  convict,  but  prosecute. 

Even  if  you  know  that  their  position  is  that  they  don’t  extradite 
nationals,  wouldn’t  that  have  been  a  valid  tool  in  such  a  heinous 
case  as  Camarena’s  torture? 

Attorney  General  Barr.  I  think  that  if  the  process  worked  as  it 
should  and  the  law  enforcement  system  down  there  responded  as 
it  should  have,  that  would  have  been  a  useful  tool  to  use  at  the 
time. 

Senator  DeConcini.  Would  you  mind  getting  back  to  the  commit¬ 
tee  or  to  the  record  regarding  this  subject  matter  and  the  questions 
I  have  asked  relating  to  it? 

Attorney  General  Barr.  I  would  be  glad  to. 

[Senator  DeConcini’s  questions  and  Attorney  General  Barr’s  an¬ 
swers  appear  in  the  appendix.] 

Senator  DeConcini.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Hatch. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

General  Barr,  I  would  like  to  just  first  express  my  appreciation 
for  the  service  you  have  given  thus  far  as  Attorney  General.  I  have 
watched  what  you  have  done  and  I  think  you  eure  doing  an  excel¬ 
lent  job,  and  I  share  the  opinion  of  the  chairman  of  this  committee 
that  he  expressed  earlier.  I  thought  it  was  a  great  compliment  to 
you. 

I  have  a  few  questions  for  you  regarding  the  independent  counsel 
statute.  As  you  know,  the  statute  expires  this  December  and  we  in 
the  Congress  have  to  decide  whether  or  not  to  reauthorize  it.  Gen¬ 
eral  Barr,  is  there  a  danger  to  assigning  prosecutors  to  just  one 
case  with  unlimited  resources  to  pursue  that  case,  and  how  does 
that  compare  with  the  responsibilities  of  the  average  U.S.  attorney 
who  normal^  would  bring  indictments  and  prosecutions? 

Attorney  General  Barr.  I  think  there  is  a  danger  to  assi^in^  a 

Erosecutor  with  an  unlimited  budget  to  one  case  or  invesBgation 
ecause  I  think  it  results  in  a  loss  of  perspective  by  the  prosecutor, 
as  well  as  ultimately  the  risk  of  unequal  treatment  of  individuals. 

We  would  not  do  that  in  the  Justice  Department,  and  under  our 
guidelines  resources  and  prosecutorial  priorities  are  something 
which  a  prosecutor  should  take  into  accovmt  in  determining  not 
only  whether  to  proceed  with  an  investigation,  but  ultimately 
whether  to  indict  a  particular  individual. 
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So  if  you  give  a  prosecutor  an  unlimited  budget  and  tell  him  to 
go  after  a  particular  individual,  you  could  have  a  situation  where 
that  individual,  the  target,  would  be  indicated  and  prosecuted  for 
activity  that  another  individual  would  not  be,  and  I  think  that  that 
is  not  something  our  system  should  tolerate. 

Senator  Hatch.  Well,  I  want  to  get  into  that.  General  Barr,  Mr. 
Walsh  has  been  quoted  as  saying  that  when  confronted  with  prob¬ 
able  cause,  his  duty  as  a  special  counsel  has  been  to  seek  an  indict¬ 
ment.  Would  that  be  the  same  standard  used  by  the  Justice  De¬ 
partment  prosecutors  when  they  determine  whether  to  seek  an  in¬ 
dictment? 

To  go  further,  does  th(  I'epartment  have  guidelines  for  determin¬ 
ing  whether  an  indictment  should  be  sought  against  the  target  of 
an  investigation,  and  do  these  guidelines  apply  to  independent 
counsels? 

Attorney  General  Barr.  Well,  without  discussing  Walsh’s  com¬ 
ment,  because,  as  I  say,  I  don’t  want  to  discuss  his  particular 
situation - 

Senator  Hatch.  Sure. 

Attorney  General  Barr  [continuing] .  My  understanding  is  our  de¬ 
cisions  to  prosecute  do  not  turn  solely  on  whether  we  believe  there 
is  probable  cause.  I  believe  that  we  have  to  determine,  one,  that 
we  believe  that  there  is  probable  cause  and  we  believe  the  person 
is  guilty.  And,  second,  we  have  to  believe  that  we  have  evidence 
that  probably  will  result  in  a  guilty  verdict. 

'Third,  we  take  into  account  other  factors  that  would  militate 
against  proceeding  with  an  indictment,  including  the  person’s  past 
record,  the  relative  seriousness  of  the  offense,  whether  there  is 
some  administrative  mechar  ism  that  may  be  sufficiently  punitive 
under  the  circumstances  ra;her  than  a  criminal  case,  and  a  dif¬ 
ferent  law  enforcement  prior  ties. 

So  there  are  a  lot  of  othei*  factors  imder  Department  of  Justice 
guidelines  that  go  into  a  decision  whether  to  prosecute,  ^d  I  think 
the  most  important  is  the  evidence  because  the  worst  thing  for  our 
system  is  to  have  a  prosecutor — the  prosecution  power  is  probably 
the  most - 

Senator  Hatch.  It  is  the  power  to  destroy. 

Attorney  General  Barr  [continuing].  Devastating  that  we  have  in 
our  system. 

Senator  Hatch.  Sure. 

Attorney  General  Barr.  It  is  the  power  to  destroy  an  individual 
and,  in  my  view,  it  should  not  be  exercised  solely  uj^n  the  subjec¬ 
tive  belief  of  a  prosecutor,  an  individual  person.  Tlie  reason  we 
have  evidence  is  oecauseHihat  is  objective.  We  don’t  try  and  convict 
people  based  on  subjective  belief  We  do  it  based  on  evidence,  and 
that  is  why  we  require  our  prosecutors  to  have  evidence  before  they 
go  ahead. 

Senator  Hatch.  So  there  is  a  different  standard.  General  Barr, 
if  the  Department  notifies  an  individual  that  he  or  she  is  the  su^ 

i’ect  or  a  teuget  of  a  grand  jury  investigation  and  that  person  be- 
ieves  that  he  or  she  may  be  indicted,  what  steps  can  that  person’s 
lawyer  take  to  appeal  to  prosecutors  not  to  indict? 

Specifically,  can  not  that  person’s  lawyer  go  to  the  section  chief 
of  the  U.S.  attorae/s  office,  to  the  first  assistant  U.S.  attorney,  to 
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the  U,S.  attorney,  and  then,  if  it  is  that  important  a  case,  to  the 
head  of  the  Criminal  Division  in  Washin^on,  and  really,  ulti¬ 
mately,  to  the  Office  of  the  Attorney  General  itself?  In  this  way, 
a  variety  of  prosecutors  with  different  backgrounds,  different  expe¬ 
riences  and  perspectives,  can  bring  their  wisdom  and  their  judg¬ 
ment  to  the  matter. 

By  contrast,  when  an  independent  counsel  informs  a  person  that 
he  or  she  is  the  subject  or  a  target  of  an  investigation,  what  re¬ 
course  does  that  person  have  if  discussions  with  the  independent 
counsel  are  unsuccessful?  Have  I  outlined  it  fairly? 

Attorney  General  Barr.  I  think  that  outlines  it  fairly  accurately. 
In  the  Department,  whether  there  is  an  appeal  or  not  by  a  poten¬ 
tial  indictee,  there  are  a  number  of  levels  of  review,  and  frequently 
review  back  in  Washington,  for  example,  by  the  Criminal  Division 
in  certain  types  of  cases. 

But,  certainly,  a  target  has  the  ability  to  go  up  the  chain  of  com¬ 
mand,  as  you  have  just  outlined,  so  that  different  people  have  a 
chance  to  look  at  the  case  and  ensure  that  it  is  not  an  abuse  and 
that  the  evidence  is  there  and  that  justice  is  ultimately  being 
served.  That  same  recourse  does  not  exist  within  the  independent 
counsel  statute,  obviously. 

Senator  Hatch.  Well,  General  Barr,  I  bring  to  your  attention  an 
article  from  the  Legal  Times  dated  June  22,  1992.  In  that  article, 
special  counsel,  Mr.  Walsh,  admitted  that  he  had  moved  back  to 
Oklahoma  City  and  that  Craig  Gillen  is  running  the  office.  He  said, 
and  I  quote,  'T  rarely  make  a  suggestion.” 

Now,  the  independent  counsel  statute  reads  in  pertinent  part 
that  the  court 

*  *  *  shall  appoint  as  independent  counsel  an  individual  who  has  appropriate  ex* 
perience  and  who  will  conduct  the  investigation  and  any  prosecution  in  a  prompt, 
responsible,  and  cost-effective  manner.  The  court  shall  seek  to  appoint  as  independ¬ 
ent  counsel  an  individual  who  will  serve  to  the  extent  necessary  to  complete  the  in¬ 
vestigation  and  any  prosecution  without  undue  delay. 

Do  you  believe  that  Mr.  Walsh’s  apparent  delegation  of  authority 
to  Mr.  Gillen  is  consistent  with  that  statute? 

Attorney  General  Barr.  I  really  want  to  punt  on  that  one  be¬ 
cause  I  don’t  want  to  comment  specifically  on  Mr.  Walsh. 

Senator  Hatch.  Well,  I  will  be  frank  to  tell  you  I  don’t  think  it 

is,  and  I  don’t  believe  you  really  believe  it  is  either. 

Let  me  ask  you  a  specific  question.  Again,  you  may  not  want  to 
answer  it,  but.  General  Barr,  as  you  may  know,  Mr.  Walsh  has 
charged  in  his  indictment  that  former  Secretary  Weinberger  made 
a  false  statement  when  he  told  a  congressional  investigator  in  a 
deposition  that  he  could  “not  recall”  whether  the  Saudis  had  helped 
finance  the  contras. 

Now,  as  I  understand  it — I  am  not  so  interested  in  you  comment¬ 
ing  about  the  specifics  in  the  Weinberger  case,  but  as  I  understand 

it,  is  it  not  the  Depeirtment’s  policy  to  refrain  from  bringing  an  in¬ 
dictment  for  making  false  statements  when  the  statements  at  issue 
are  to  the  effect  that,  “I  cannot  recall,”  or,  “I  do  not  remember”? 
Isn’t  that  generally  the  rule  of  the  Department? 

Attorney  General  Barr.  We  don’t  have  an  absolute  rule  against 
thai,  but  that  is  a  very  difficult  kind  of  perjury  to  prove. 
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Senator  Hatch.  Do  you  know  of  any  case  where  you  have  actu¬ 
ally  brought  an  indictment  when  they  say  they  couldn’t  recall  or 
“I  don’t  remember”? 

Attorney  General  Barr.  I  can’t  remember  a  case,  but  I  am  sure 
there  have  been  cases,  but  I  think  we  would  require  substantial 
evidence  of  state  of  mind  in  that  kind  of  case. 

Senator  Hatch.  Well,  similarly,  Mr.  Walsh  has  charged  in  his  in¬ 
dictment  that  Mr.  Weinberger  peijured  himself  when  he  testified 
to  the  select  committee  that  he  had  “no  memory”  of  the  Israeli  re¬ 
quest  to  be  resupplied  with  Hawk  missiles  to  replace  those  shipped 
to  Iran. 

Now,  as  I  understand  it,  the  Department  would  not  indict  some¬ 
one  for  perjury  for  making  a  statement  that  he  had  “no  memory” 
of  a  given  fact.  Wouldn't  that  be  generally  the  rule? 

Attorney  General  Barr.  I  think  what  I  just  said  is  my  under¬ 
standing  of  the  rule.  We  don’t  have  an  absolute  rule  against  it.  I 
mean,  there  are  cases,  I  am  sure,  where  someone  has  gone  into  the 
CTand  jury  or  what  have  you  and  just  said,  I  don’t  Imow,  I  don’t 
know,  I  don't  know,  I  don’t  know,  I  don’t  remember,  and  there  is 
strong  evidence - 

Senator  Hatch.  Sure,  but  that  is  clearly  not  this  case. 

Attorney  General  Barr  [continuing].  There  is  strong  evidence 
that  the  person  must  know  to  overcome  that,  including,  for  exam¬ 
ple,  contemporaneous  statements  to  others  that  would  show  state 
of  mind  that  the  person  did  remember,  in  fact. 

Senator  Hatch.  But  as  a  general  rule,  the  Department  recog 
nizes  people  might  not  remember  all  the  facts  and  all  of  the  mat¬ 
ters  that  come  up  in  a  busy  person’s  life,  especially  somebody  like 
the  Secretary  of  Defense? 

Attorney  General  Barr.  That  is  correct. 

Senator  Hatch.  OK.  Now,  General  Barr,  as  I  understand  it,  the 
Department’s  U.S.  Attorney’s  Manual  warns  against  the  prosecu¬ 
tion  of  defendants  who  have  received  immunity  for  their  congres¬ 
sional  testimony.  As  we  know,  this  did  not  deter  Mr.  Walsh  from 
proceeding  with  the  prosecution  of  Colonel  North  and  Admiral 
roindexter,  and  the  court  of  appeals  subsequently  overturned  the 
North  conviction. 

Now,  can  you  give  us  the  Department’s  rationale  for  discouraging 
its  prosecutors  from  pursuing  defendants  who  have  received  immu¬ 
nity  for  their  congressional  testimony?  And  in  light  of  the  Depart¬ 
ment's  guidelines,  are  you  aware  whether  Mr.  Walsh  was  advised 
by  the  Department  that  he  should  not  seek  any  indictments  that 
he  subsequently  brought? 

Attorney  General  Barr.  Well,  just  stating  generally  our  castigar 
policy  without  discussing  Walsh  specifically,  I  think  under  our 
guidelines  specific  approval  is  required  to  go  forward  with  a  case 
that  involves  the  grant  of  congressional  immunity.  I  think  the  At¬ 
torney  General  has  to  approve  that,  as  a  matter  of  fact.  I  am  not 
siu-e  on  that.  I  don't  believe  that  Judge  Walsh  sought  our  approval 
on  that  because  I  don't  think  he  views  himself— and  probably 
under  the  statute  shouldn't  be  checking  with  us,  but  I  don't  think 
he  did. 

I  think  the  rationale  for  our  policy  on  immunity  cases  is  probably 
twofold:  One,  the  great  difficulty  in  pursuing  those  cases  and  en- 
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suring  that  the  compelled  statement  somehow  has  not  tainted  the 
proceeding,  and  therefore  undermined  the  privilege  against  self-in- 
crimination;  and,  two,  so  that  we  would  not  have  a  chilling  effect 
on  the  full  and  robust  testimony  under  a  grant  of  immunity  in 
some  other  body;  in  this  case,  on  the  Hill.  I  think  those  are  prob¬ 
ably  the  bases  for  our  policy  of  carefully  considering  and  reviewing 
a  castigar  case. 

Senator  Hatch.  Well,  my  time  is  up,  but  let  me  just  ask  this  one 
last  question  just  for  the  record.  General  Barr,  how  much  money 
has  been  spent  on  independent  counsels  since  this  statute  came 
into  existence,  and  specifically,  in  particular,  how  much  has  Mr. 
Walsh  spent  thus  far  directly,  and  I  am  not  counting  all  the  indi¬ 
rect  costs?  If  you  would  care  to  give  those,  I  would  be  happy,  too. 

Attorney  General  Barr.  I  think  Walsh’s  investigation  is  about 
$30  million,  maybe  $29  to  $30  million,  direct  costs. 

Senator  Hatch.  That  doesn’t  include  the  indirect  costs,  then? 

Attorney  General  Barr,  I  believe  his  indirect  costs  to  the  depart¬ 
ment — for  example,  FBI  resources  and  Treasury  resources — may  be 
in  the  neighborhood  of  another  $9  or  $10  million.  So,  roughly 
speaking,  I  think  the  investigation  has  probably  cost  $40  million, 
in  that  range. 

Senator  Hatch,  And  that  is  just  counting  the  indirect  costs  of 
the  Department,  not  other  departments  as  well? 

Attorney  General  Barr.  I  think  Department  of  Justice  and 
Treasury,  I  believe. 

Senator  Hatch.  So  you  are  saying  Department  of  Justice  and 
Treasury  and  special  counsel  costs,  direct  and  indirect,  have  been 
approaching  $39  or  $40  million? 

Attorney  General  Barr.  I  think  in  that  range,  yes. 

Senator  Hatch.  Well,  I  have  a  number  of  other  questions  I  will 
submit  in  writing.  Thank  you  for  your  candor. 

The  Chairman.  Senator  Metzenbaum. 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  General  Barr,  I  am  happy  to  see  you  here 
this  afternoon.  I  am  concerned,  General,  that  Vice  ft-esident 
Quayle’s  Competitiveness  Council  is  preventing  Federal  agencies 
from  properly  implementing  laws  passed  by  Congress.  That  concern 
was  reinforced  last  Thursday  when  the  Environmental  Protection 
Agency  issued  its  final  rule  on  the  1990  Clean  Air  Act’s  permit  pro¬ 
gram. 

The  permit  program,  as  you  know,  is  the  heart  of  the  law.  It  re¬ 
quires  factories  to  obtain  a  permit  which  limits  the  amount  of  pol¬ 
lution  they  can  release  into  local  communities.  Confess  intended 
that  the  public  be  actively  involved  in  the  permitting  process  so 
that  local  residents  would  have  a  say  in  deciding  how  much  smog 
and  other  pollutants  could  be  released  into  their  communities.  That 
is  a  critical  quality  of  life  issue  and  the  public  needs  to  be  involved. 

Unfortunately,  the  new  regulation  issued  by  EPA  contains  a 
massive  loophole  known  as  the  minor  permits  amendment  that  was 
demanded  oy  Vice  President  Quayle’s  Competitiveness  Council. 
Frankly,  I  am  concerned  about  the  role  that  the  Justice  Depart¬ 
ment  played  in  the  development  of  this  loophole. 
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The  minor  permits  amendment  allows  polluters,  without  any  ad¬ 
vanced  public  notice,  to  exceed  the  pollution  limits  laid  out  in  their 
permits  by  up  to  245  tons.  Under  this  new  rule,  polluters  can  re¬ 
vise  their  permits  simply  by  sending  a  letter  to  the  State  pollution 
control  agency  which  says  that  they  are  going  to  exceed  tneir  lim¬ 
its.  The  State  then  has  90  days  to  reject  the  increase,  and  there 
is  no  requirement  that  the  public  be  involved  in  the  decision.  The 
rule  allows  the  polluter  to  exceed  the  permit  limits  while  the  appli¬ 
cation  for  revision  is  pending. 

Allowing  polluters  to  revise  their  permits  without  public  notice  is 
contrary  to  both  the  purpose  and  the  language  of  the  act.  The  draft 
rules  initially  sent  to  the  White  House  by  EPA  in  early  1991  re¬ 
quired  public  notification  and  public  hearings  before  any  factory 
could  exceed  its  pollution  levels  in  its  permit. 

However,  in  the  spring  of  1991,  Vice  President  Quayle’s  Council 
on  Competitiveness  attacked  the  public  notice  requirement  and 
sought  to  have  the  provision  dropped  from  the  regulations.  In  Au¬ 
gust,  the  EPA  general  counsel  properly  issued  a  memo  which  stat¬ 
ed  that  it  would  be  illegal  to  eliminate  public  review.  The  Comp¬ 
troller  General  joined  the  EPA  general  counsel.  He  also  wrote  a 
memo  which  stated  that  any  permit  revision  process  “must  provide, 
at  a  minimum,  opportunities  for  the  public  to  participate  in  a  pub¬ 
lic  comment  period.” 

Both  the  New  York  Times  and  the  Washington  Post  have  re- 
p^orted  that  your  own  lawyers  in  the  Justice  Department  supported 
EPA’s  view  that  the  law  required  public  notice  of  permit  revision. 
However,  the  Quayle  Council  continued  to  pressure  EPA  to  issue 
a  rule  that  would  allow  polluters  to  revise  their  permits  without 
public  notice. 

Last  month,  President  Bush  resolved  the  dispute  by  siding  with 
the  Quayle  Council,  out  only  after  receiving  assurances  that  it 
would  be  legal  to  drop  the  public  notice  requirement.  Press  ac¬ 
counts  indicate  that  EPA  Administrator  Riley  actually  refused  to 
issue  the  new  reflation  until  the  Justice  Department  provided  a 
formal  legal  opinion  supporting  its  legality.  The  legal  opinion  was 
forwarded  to  Mr.  Riley  10  days  after  the  President  made  his  deci¬ 
sion. 

Now,  General  Barr,  experts  at  the  EPA,  the  Comptroller  General, 
and  even  lawyers  within  your  Department  all  took  the  position  that 
the  law  required  public  notice  of  permit  revisions.  Why  didn’t  you 
heed  their  views  instead  of  coming  out  with  a  legal  opinion  to  con¬ 
form  to  the  wishes  of  the  politically  motivated  Quayle  Council? 

Attorney  General  Barr.  I  think  there  are  two  issues.  One,  it  is 
a  very  complicated  Question  of  law  and  statutory  inteipretation,  I 
think,  and,  as  I  recall,  there  were  two  questions.  One  is,  to  amend 
under  the  minor  permit  amendment  process,  do  you  have  to  give 
notice  to  EPA  and  the  States?  That  is  one  issue,  and  then  the  other 
issue  was  do  you  need  public  hetuings.  Is  that  consistent  with  your 
understanding? 

Senator  Metzenbaum.  Well,  I  think  it  is  part  of  the  same  issue. 
It  is  the  public’s  right  to  know  if  there  is  to  be  any  amendment. 
Everybody,  including  people  in  your  own  office,  the  EPA  general 
counsel,  and  the  Comptroller  General,  all  concluded  it  couldn’t  be 
done. 
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Now,  the  New  York  Times  does  report  that  Mr.  Bush  orders  At¬ 
torney  Genera]  William  Barr  to  prepare  a  memorandum  to  that  ef¬ 
fect;  that  is,  indicating  that  it  is  legal.  Did  the  President  order  you 
to  do  that? 

Attorney  Gteneral  Barr.  No.  No  one  ordered  me  to  prepare  any 
opinion,  and  no  one  directed  me  or  the  Department  as  far  as  I  am 
aware  to  come  up  with  a  particular  result.  My  understanding  of  the 
situation  was  that  the  EpA  general  counsel  had  looked  at  this.  I 
think  there  was  some  change  in  the  EPA  general  counsel's  position. 
I  think  our  Lands  Division - 

Senator  Metzenbaum.  The  EPA  general  counsel  stated — the  lan¬ 
guage  that  he  used  says  the  language  of  the  act  shows  that  “Con¬ 
gress  clearly  intended  that  there  be  a  public  comment  process  for 
permit  revisions.”  And  press  accounts  have  indicated  that  the  EPA 
general  counsel's  opinion  was  initially  supported  by  staff  lawyers 
at  your  Department.  As  a  matter  of  fact,  one  Government  official 
involved  in  the  process  says  that  the  Justice  Department  staff  law¬ 
yers  were  “overruled  by  politicians  who  were  willing  to  toraue  the 
rules  to  come  to  the  desirous  results.”  The  Wall  Street  Journal 
quoted  another  observer  as  saying  that  the  Justice  Department's 
opinion  ‘"has  some  real  characteristics  of  rationalization,  not  ration¬ 
ality.” 

So  the  real  question  is,  is  this  just  one  of  those  political  legal 
opinions  when  all  the  lawyers  come  to  one  conclusion,  but  because 
of  the  Vice  President’s  Cqmpetitiveness  Council — which  operates, 
in  my  opinion,  without  any  legal  structure  at  all — the  Justice  De¬ 
partment  gives  the  kind  of  opinion  that  is  wanted  by  the  Vice 
President  8Uid  the  President  as  well? 

Attorney  General  Barr.  No.  In  fact,  I  think  that  my  recollection 
of  it  was  that  the  EPA  general  counsel,  before  doing  their  extant 
opinion,  had  previously  taken  the  position  that  was  more  consistent 
with  the  position  that  the  Department  of  Justice  took. 

Senator  Metzenbaum.  Wliat  is  your  authority  for  that  state¬ 
ment? 

Attorney  General  Barr.  I  think  that  Don  Elliott,  who  was  the 

f general  counsel  at  the  time  I  am  thinking  of,  at  one  point  said  pub- 
icly,  I  believe,  that  a  public  hearing  was  not  necessary,  although 
notice  to  EPA  was.  Now,  don't  hold  me  to  that  because  that  is  a 
varae  recollection  I  have  that  EPA  wasn't  consistent  on  this  issue 
either. 

Senator  Metzenbaum.  I  have  no  evidence  of  that,  but  I  do  know 
that  he  stated  that  the  language  of  the  act  shows  that  Congress 
clearly  intended  that  there  be  a  public  comment  process  for  permit 
revisions,  and  that  is  a  quote. 

Attorney  General  Barr.  Well,  be  that  as  it  may,  whatever  EPA's 
position  was — and  I  don't  think  it  was  as  consistent  as  you  are  sug¬ 
gesting,  but  whatever  the  facts  are,  in  the  Department  of  Justice 
the  Lands  Division  first  took  the  position  that  under  the  statute 
you  could  take  either  position.  You  could  sustain  either  position 
under  Chevron,  which  is  deference  to  Agency  interpretation.  So, 
under  Chevron,  you  could  take  the  position  that  a  public  hearing 
was  not  necessary  for  a  minor  amendment. 

Then  I  asked  OLC  to  look  at  that,  the  Office  of  Legal  Coimsel 
in  the  Department.  Riley  asked  me  to  have  that  position  examined, 
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not  just  to  rely  on  the  Lands  Division.  So  I  asked  OLC  to  take  a 
look  at  it  as  well,  and  then  I  looked  at  the  opinion  that  was  signed 
o£F  on  by  both  the  Lands  Division  and  by  OLC  and  it  looked  like 
the  right  decision  to  me,  and  the  decision  that  Justice  lawyers 
reached  was  that  either  interpretation  could  be  sustained,  that  the 
statute  was  very  ambiguous. 

Senator  Metzenbaum.  Well,  Mr.  Barr,  I  want  to  say  to  you  that 
we  have  searched  the  record.  We  have  read  everything  that  has 
been  written  about  this  subject.  We  don’t  Und  any  difference  of 
opinion  of  legal  experts.  The  Assistant  Attorney  General  for  Lands 
and  Natural  Resources,  Mr.  Stewart,  was  in  agreement  that  this 
was  not  the  legal  thing  to  do.  The  Comptroller  General  tool;  that 
position.  The  counsel  for  the  EPA  took  that  position. 

As  a  matter  of  facJL  your  Department  hadn’t  taken  any  position, 
but  some  of  the  lai^ers  in  your  Department  were  saying  that  it 
would  be  illegal  to  change.  Then  all  of  a  sudden,  the  President  and 
the  Competitiveness  Council  come  in  and  there  is  a  flip-flop,  and 
the  Attorney  General’s  office  comes  out  and  says  this  is  legal. 

Now,  I  guess  you  didn’t  do  anything  criminal,  but  the  fact  is  that 
when  the  Attorney  General  of  the  United  States  comes  up  with  a 
conclusion  contraiy  to  what  its  own  lawyers’  decision  was,  what  the 
EPA  lawyer’s  position  was,  what  the  position  of  the  Assistant  At¬ 
torney  General  for  Lands  and  Natural  Resources  was,  what  the 
Comptroller  General’s  opinion  was,  it  sure  in  the  devil  looks  politi¬ 
cal  and  it  looks  like  the  Competitiveness  Council  is  just  playing  the 
political  game  doing  whatever  business  wants  it  to  do,  and  the  At¬ 
torney  General  of  the  United  States  is  going  along  with  it. 

Frankly,  I  am  disappointed  because  I  have  had  a  good  deal  of  re¬ 
spect  for  you  in  your  position.  I  think  you  are  trying  to  run  the  De¬ 
partment  in  a  proper  manner  but  in  this  instance  the  only  conclu¬ 
sion  that  any  objective  viewer  could  arrive  at  is  that  you  let  down 
the  public  and  you  let  those  manufacturers,  those  who  are  the  pol¬ 
luters,  come  in  through  the  back  door  and  get  what  they  couldn’t 
through  the  front  door. 

Attorney  General  Barr.  Well,  first,  I  gave  advice  to  the  Competi¬ 
tiveness  Council,  the  Department  did,  before  the  President’s  deci¬ 
sion.  So  it  wasn’t  after  the  President’s  decision  that  we  gave  advice. 
Now,  I  don’t  know  about  the  timing  of  the  formal  opinion  and  when 
it  went  to  the  administrator. 

Senator  Metzenbaum.  Ten  days  after. 

Attorney  General  Barr.  Excuse  me? 

Senator  Metzenbaum.  Ten  days  after. 

Attorney  General  Barr.  But  the  advice  was  given  before  the  deci¬ 
sion,  and  that  was  what  was  relied  upon.  I  am  told  that  the  Lands 
Division— the  acting  assistant  attorney  general  at  the  time  was 
Barry  Hartman.  His  advice  to  me,  and  the  paperwork  that  they 
prepared  in  the  Lands  Division,  was  that  you  did  not  absolutely 
have  to  have  public  hearings.  'That  was  reviewed  by  OLC.  OLC 
agreed  with  Lands. 

Riley  asked  me  to  take  a  look  at  it.  I  looked  at  the  memo  and 
it  sounded  like  it  was  the  correct  position;  that,  under  Chevron, 
which  pves  a  lot  of  deference  to  agencies  like  EPA,  and  given  the 
ambiguities  and,  really,  the  opaqueness  of  the  statute,  that  position 
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could  be  sustained.  That  is  what  our  conclusion  was,  and  if  we  are 
wrong,  then  these  regulations  are  going  to  be  struck  down. 

Senator  Metzenbaum  (presiding).  My  time  is  expired,  but  1  have 
to  differ  with  you  as  to  both  the  facts  and  the  conclusions. 

[Senator  Metzenbaum’s  questions  and  Attorney  General  Barr’s 
answers  appear  in  the  appendix.) 

Senator  Metzenbaum.  Senator  Specter. 

OPENING  STATEMENT  OF  SENATOR  SPECTER 

Senator  SPECTER.  Thank  you  very  much. 

Mr.  Attorney  General,  I  compliment  you  on  a  job  well  done  in  a 
difficult  area.  I  appreciated  your  prepared  remarks  noting  the  ex¬ 
perience  of  the  dnig  enforcement  programs  in  the  Eastern  District 
of  Pennsylvania,  which  have  become  models  for  the  country  with 
the  strike  force  on  Triggerlock,  and  also  with  the  Federal  courts  as¬ 
suming  a  greater  role  in  the  prosecution  of  serious  drug  cases.  I 
think  that  is  an  example  to  be  duplicated,  since  the  Federal  Gov¬ 
ernment  has  joint  jurisdiction  on  the  drug  cases,  and  the  inadequa¬ 
cies,  candidly,  of  the  Philadelphia  State  court  system  has  made 
Federal  court  intervention  really  important. 

Let  me  begin  the  questions  by  asking  what  you  have  in  mind 
with  respect  to  criminsd  prosecutions  on  fraud  in  the  heedth  care 
delivery  area.  That,  as  we  all  know,  is  a  field  which  is  growing  by 
leaps  *md  bounds,  with  escalating  costs  of  $738  billion  a  year,  13 
or  14  percent  of  the  gross  national  product.  There  is  considerable 
evidence  of  fraud,  £md  if  that  could  be  curtailed,  reduced,  it  could 
produce  very  substantial  savings  on  health  care  costs.  What  do  you 
have  in  mind  on  that? 

Attorney  General  Barr.  Senator,  just  before  getting  to  the  health 
care  thing,  I  would  just  like  to  make  a  comment  about  the  pro¬ 
grams  you  mentioned  coming  out  of  Philadelphia  because - 

Senator  SPECTER.  You  might  want  to  comment  on  the  armed  ca¬ 
reer  criminal  bill  as  well. 

Attorney  General  Barr.  I  sure  would  because  to  be  frank.  Sen¬ 
ator,  it  was  your  leadership  that  got  both  of  these  programs  under¬ 
way  in  Philadelphia  and  really  prodded  the  Federal  Government  to 
getting  into  the  aggressive  use  of  the  armed  career  criminal  stat¬ 
ute,  which  served  as  the  basis,  then,  for  our  national  Triggerlock 
program  which  has  been  so  successful  going  after  chronic  offenders. 

Amd  it  was  your  efforts  on  the  violent  traffickers  pro^am  in 
Philadelphia  wmch  was  really  the  genesis  of  using  the  RICO  stat¬ 
utes  against  gang  members,  and  we  have  taken  that  program  na¬ 
tionally;  also,  really,  the  experience  in  the  Spring  Garden  neighbor¬ 
hood  which  you  were  instrumental  in  initiating,  which  has  now 
grown  and  crystallized  into  the  Weed  and  Seed  Program.  So  your 
fingerprints  are  all  over  these  aggressive  steps  that  we  have  been 
tal^g  to  deal  with  violent  crime  across  the  Nation. 

Senator  Specter.  Fingerprints,  but  no  firing  guns. 

Attorney  General  Barr.  Now,  to  go  back  to  the  issue  of  health 
care  fraudf,  as  you  say,  right  now  we  are  spending  at  least  $738  bil¬ 
lion,  probably  this  year  closer  to  $800  billion,  on  health  care  in  this 
country.  Various  estimates  exist  as  to  the  scope  of  fraud  that  may 
be  involved  there,  ranging  from  $50  billion  by  GAO,  up  to  $75  bit- 
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lion  and  higher.  Perhaps  as  high  as  15  percent  of  that  may  be  re¬ 
lated  to  fraud. 

The  types  of  fraud  that  can  be  involved  in  the  health  industry 
are  almost  as  limitless  as  human  imagination.  They  can  range  from 
providing  billing  for  tests  that  are  never  done,  ordering  tests  that 
are  unnecessary,  padding  the  bills,  manipulating  cost  information 
in  reporting  to  Medicaid,  and  so  forth. 

The  other  aspect  here  is  that  now  health  care  services  are  the 
second  item  in  government  procurement  The  Federal  Government 
p  -ocures  over  $200  billion  a  year  in  health  care  services.  So  when 
this  fraud  occurs,  the  money  is  being  taken  out  of  the  pocket  of  the 
taxpayers  and  it  is  being  taken  out  of  the  pocket  of  people  who  pay 
health  care  premiums  and  increases  the  cost  of  medical  care  across 
the  board. 

The  people  who  are  most  victimized  by  this  are  those  who  can 
least  afford  it;  for  example,  the  aged  and  the  infirmed.  That  is  why 
we  have  a  special  commitment  to  cracking  down  on  health  care 
fraud.  We  have  doubled  the  resources  going  into  that  in  February. 

Senator  Specter.  Mr.  Attorney  General,  I  don’t  want  to  curtail 
your  answer  here,  but  I  have  a  number  of  subjects  I  want  to  cover 
in  only  10  minutes. 

Attorney  General  Barr.  Go  ahead. 

Senator  Specter.  I  applaud  you  for  your  efforts.  What  I  would 
like  to  see — if  you  could  submit  it  in  writing  for  the  committee,  I 
think  we  would  all  be  interested  in  where  you  are  heading,  and 
perhaps  we  can  be  of  assistance  to  you.  As  we  look  at  the  health 
care  field,  to  curtail  fraud  would  be  an  enormous  help.  So  I  would 
like  to  see  a  more  expansive  presentation,  and  I  do  want  to  touch 
a  number  of  other  subjects. 

Attorney  General  Barr.  I  will  be  glad  to  do  that,  Senator.  I  think 
we  have  some  ideas  that - 

Senator  Specter.  That  format  w^ould  be  satisfactory  with  you? 

Attorney  General  Barr.  Yes. 

Senator  Specter.  Good. 

The  subject  of  the  independent  counsel  has  been  raised  earlier, 
and  the  authorization  is  about  to  expire.  It  is  my  hope  that  we 
would  retain  the  independent  counsel.  I  believe  that  it  is  important 
to  have  an  independent  counsel  where  you  have  a  category  of  high 
governmental  officials,  and  I  think  it  is  appropriate  to  include  the 
Congress  in  that  line.  I  think  that  your  suggestions,  as  I  have  read 
them  publicly,  about  modifications  in  the  law  are  important.  I 
think  that  there  ought  to  be  accountability. 

It  would  be  my  suggestion  to  you  that  we  look  for  some  judicial 
review  from  the  appointing  authority.  You  are  the  Attorney  Gen¬ 
eral.  You  are  accountable  to  the  President,  your  appointer.  He  is 
accountable  to  the  people.  Independent  counsel  has  no  supervisory 
authority,  and  my  suggestion  to  you,  Mr.  Attorney  General,  would 
be  to  take  a  look  at  some  judicial  supervision. 

I  have  studied  the  statutes  on  superseding  prosecutors,  district 
attorneys,  either  by  State  attorneys  general  or  by  independent 
counsel,  and  there  is  some  latitude  there  for  judicial  review.  It 
would  be  my  suggestion  that  we  explore  that  line.  But  we  ought 
to  try  to  find  some  way  for  accountability  and  still  let  us  retain  the 
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independent  counsel.  I  would  be  interested  in  your  thoughts  on 
that  subject. 

Attorney  General  Barr.  I  am  not  wedded  to  any  particular  ap¬ 
proach  to  provide  accountability.  I  just  identified  that  as  a  major 
problem  and  would  be  willing  to  explore  any  mechanism  that  would 
provide  the  needed  accountability.  So  I  would  be  interested  in  tak¬ 
ing  a  look  at  that  approach. 

Senator  SPECTER.  Mr.  Attorney  General,  I  broach  now  a  subject 
which  I  raised  with  you  last  year  with  respect  to  the  difference  be¬ 
tween  purchased  buildings  and  leased  buildings  under  the  provi¬ 
sions  of  the  Davis-Bacon  Act.  I  had  raised  this  with  you  when  you 
were  testifying  last  November  and  we  have  not  received  any  follow¬ 
up,  and  I  would  appreciate  it  if  you  would  take  a  look  at  that  and 
try'  to  give  us  a  response. 

The  focus  of  attention  there  was  on  two  points,  one  on  district 
court  opinion  which  disagreed  with  one  of  your  predecessor’s  opin¬ 
ions  on  the  interpretation  of  law,  and,  second,  the  substantive  issue 
itself.  So  if  you  could  let  me  have  a  response  on  that  within  a  cou¬ 
ple  of  weeks,  I  would  appreciate  it. 

Attorney  General  Barr.  Certainly,  we  will  do  that. 

Senator  Specter.  I  would  like  now  to  discuss  with  you  for  a  few 
moments  the  issue  of  habeas  corpus,  which  has  been  the  stumbling 
block  of  moving  ahead  on  the  crime  bill.  It  is  my  suggestion  that 
we  take  a  look  at  one  full  hearing  in  the  Federal  system  without 
the  constant  remanding  back  to  the  lower  courts  and  back  to  the 
State  courts. 

As  I  have  reviewed  those  opinions,  the  procedural  maze  is  just 
intolerable.  I  think  there  is  much  to  be  gained  if  we  simplify  the 
appeals  process  so  that  within  the  State  system  there  is  a  consider¬ 
ation  of  adequacy  of  counsel  on  a  postconviction  hearing,  and  all  is¬ 
sues  would  then  have  to  be  raised  on  one  appeal  to  the  State  su¬ 
preme  court. 

Attorney  Genered  Barr.  Is  that  a  unitary  system? 

Senator  SPECTER.  Yes. 

Attorney  General  Barr.  Yes. 

Senator  SPECTER.  I  know  from  my  days  as  district  attorney  in 
Philadelphia  we  would  have  cases  going  back  up  to  the  State  su¬ 
preme  court  repetitively  and  the  cases  would  languish  in  the  State 
system  for  several  years;  then,  having  finished  with  the  State  su¬ 
preme  court,  go  into  the  Federal  system  and  not  give  the  kind  of 
deference  which  some  wauit  to  the  State  proceedings. 

My  reading  of  the  cases  has  been  that  it  saves  no  time  at  all,  and 
ultimately  there  is  a  hearing  in  the  Federal  system  on  an  evi¬ 
dentiary  basis  and  on  a  legal  basis,  but  only  one  hearing.  When 
that  matter  then  goes  to  the  court  of  appeals  and  an  application 
for  certiorari  made,  no  successive  petition  would  be  entertainable 
by  the  district  court  unless  leave  was  granted  by  the  circuit  court. 

We  structured  this  sort  of  a  statute  in  the  101st  Congress.  I 
would  invite  you  to  take  a  look  at  that  again  because  I  believe  that 
if  we  were  to  allow  a  full  Federal  hearing,  but  only  one,  with  ap¬ 
propriate  safeguards  to  avoid  successive  hearings,  that  could  bre^ 
the  logjam  and  really  stop  this  process  of  some  capital  cases  lan¬ 
guishing  in  the  courts  for  as  long  as  17  years. 
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Attorney  General  Barr.  Let  me  look  into  that,  Senator.  I  would 
like  to  study  that  and  look  at  that  proposal.  It  is  basically  taking 
the  unitary  approach  that  is  used  in  some  States,  like  California, 
and  moving  it  into  the  Federal  system? 

Senator  Specter.  Yes,  that  is  it  exactly. 

Attorney  General  Barr,  Yes. 

Senator  SPECTER.  We  have  come  to  a  point  now  in  the  Senate  on 
this  issue  where  there  is  gridlock.  It  is  unseemly  in  terms  of  proce- 
dure  of  the  Senate.  It  certainly  is  getting  us  nowhere  in  terms  of 
the  substance,  and  I  believe  that  with  a  reasonable  effort,  we  could 
breach  this  gap  and  move  ahead  and  get  the  crime  bill. 

Attorney  General  Barr.  Thank  you,  Senator. 

Senator  Specter.  Thank  you  very  much,  Mr.  Attorney  General. 

OPENING  STATEMENT  OF  SENATOR  LEAHY 

Senator  Leahy.  General,  I  have  been  interested  in  a  number  of 
areas,  one  of  which  involves  a  question  that  has  also  concerned  me 
in  the  Senate  Agriculture  Committee.  Tliat  is,  here  in  the  United 
States,  we  are  now  spending  some  very  large  amount  of  money  in 
foreign  aid  to  Saddam  Hussein.  We  are  going  to  spend  $1.9  billion 
to  pay  foreign  aid  bills  for  Saddam  Hussein  this  year. 

In  that  regard.  Judge  Shoob  in  Atlanta  wrote  to  the  chairman  of 
the  House  Judiciary  Committee  in  the  Banco  Lavoro  matter.  He  is 
the  presiding  judge  in  the  Iraq-ENL  case.  He  asked  for  an  inde¬ 
pendent  prosecutor,  and  the  reason  he  did  so  was  based  on  the  fact 
that  Chris  Dragoul,  who  was  a  former  manager  of  the  bank,  BNL, 
and  is  a  principal  defendant  in  the  case,  agreed  to  plead  guilty  on 
June  2.  I  think  the  Government  had  347  counts  against  him.  He 
said  he  would  plead  to  all  them,  that  he  would  do  it  with  no  plea 
agreement.  There  was  no  requirement  for  the  Government  to  rec¬ 
ommend  any  degree  of  leniency  or  anything  else.  Mr.  Dragoul  was 
prepared  to  take  whatever  came  on  347  counts  and  plead  guilty, 
out  he  did  ask  for  the  right  to  make  a  full  statement  in  court, 
which  I  would  assume  a  judge  would  ask  for  anyway,  saying  why 
he  was  guilty. 

Now,  slightly  prior  to  that,  his  lawyer  advised  the  judge  that  Mr. 
Dragoul  had  written  out  a  statement  that  would  take  several  hours 
to  read.  The  judge  was  advised  by  all  counsel  that  the  plea  would 
go  forward  on  June  2.  However,  that  weekend  while  the  lead  pros¬ 
ecutor,  Gail  McKenzie,  was  out  of  town,  her  assistant,  Randy 
Chartash,  who  had  come  down  to  Atlanta  from  the  Justice  Depart¬ 
ment  in  February,  initiated  a  plea  agreement. 

Now,  keep  in  mind  Mr.  Dragoul  was  going  to  plead  guilty  to  347 
counts,  with  no  understanding  of  any  special  deal  on  sentencing  or 
anything  else — a  sweetheart  deal  for  the  Government  if  there  ever 
was  one.  All  of  a  sudden,  the  Justice  Department  says  “No.”  I  don’t 
know  if  they  were  saying  this  is  too  good  for  us,  but  now  Mr. 
Dragoul  would  have  to  plead  guilty  to  only  60  counts  in  the  indict¬ 
ment;  he  would  make  no  statement  until  2  months  of  Government 
debriefing,  and  the  Government  would  recommend  a  downward  de¬ 
parture  in  Dragoul’s  sentence.  This  is  a  tremendous  change  from 
what  Dragoul  had  been  prepared  to  accept. 

Now,  that  is  what  Judge  Shoob  said.  Is  that  basically  accurate? 
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Attorney  General  Barr.  We  were  asked  about  this  by  Chairman 
Brooks,  and  on  June  26  we  provided  an  extensive  answer  about 
Dragoid’s  plea  agreement,  and  what  1  would  like  to  do  is  provide 
you  with  a  copy  of  this  letter  which  goes  over  the  chronology  of  it 
and  explains  what  happened.  Othenvise,  I  basically  will  be  reading 
this  letter  into  the  record. 

Senator  Leahy.  Well,  let  me - 

Attorney  General  Barr.  As  you  know,  the  House  Judiciary  Com¬ 
mittee  is  making  a  lot  of  noises  about  writing  to  me  to  trigger  the 
independent  counsel  statute  and  to  see  w’hether  one  should  be  ap¬ 
pointed.  The  Attorney  General  is  obliged  to  consider  that  when  a 
majority  of  either  party  in  the  Judiciary  Committee  writes  a  letter. 

Basiceilly,  I  am  waiting  to  see  exactly  what  they  put  in  this  letter 
and  then  I  will  review  all  the  facts  and  the  allegations  that  have 
been  made,  including  Judge  Shoob’s  letter.  But  until  then,  I 
haven’t  been  getting  into  all  the  nitty-gritty  of  this  thing. 

Senator  Leahy.  Let  me  just  ask  you  this  as  a  hypothetical.  If  you 
have  somebody  who  is  about  to  plea  to  almost  350  counts  without 
asking  for  any  statement  of  leniency  or  anything  else  from  the 
prosecution  and  who  is  perfectly  willing  to  go  forward  with  that, 
does  it  seem  strange  for  the  prosecution  then  to  come  and  talk  him 
into  pleading  to  far  fever  counts,  with  a  recommendation  of  leni¬ 
ency?  I  mean,  would  that  seem  unusual  at  least  under  those  facts? 

Attorney  General  Barr.  Well,  I  am  told  that  we  got  something, 
which  was  his  cooperation. 

Senator  Leahy.  Well,  you  also  had  an  understanding  that  he  was 
about  to  give  a  long  statement  in  court  explaining  exactly  what 
was  involved  in  this  case,  too.  I  mean,  that  is  the  thing  that  I  am 
worried  about.  What  I  am  worried  about  is  the  fact  that  we  have 
a  person  who  is  willing  to  talk  about  something  that  appears  to  be 
a  mistake  of  foreign  policy  as  much  as  anything  else,  as  well  as  a 
whole  lot  of  stolen  money.  He  is  going  to  explain  all  of  that  in 
court,  and  then  all  of  a  sudden  he  is  pleading  to  far  fewer  counts 
and  will  no  longer  explain  it  all  in  court.  I  mean,  that  was  my  con- 
cem. 

Let  me  ask  you  this.  Was  Mr.  Chartash  in  touch  with  Justice  De¬ 
partment  officials  in  Washington  concerning  this  plea  bargain?  Do 
you  know  that  offliand? 

Attorney  General  Barr.  I  was  just  told — you  know,  maybe  if  we 
are  going  to  get  into  it,  I  will  just  sit  here  and  read  the  letter  which 
provides  the  full  explanation, 

Senator  Leahy.  I  will  review  the  letter  fi-om  you.  I  just  wonder 
if  you  could  simply  mve  me  an  answer  to  this  question.  Did  Mr. 
Chartash  get  in  touch  with  Justice  Department  officials  in  Wash¬ 
ington  concerning  this  plea  bargain? 

Attorney  General  Barr.  I  am  told  that  there  were  communica¬ 
tions  and  that  Gail  McKenzie  was  involved  in  those  discussions, 
and  that  the  basic  thrust  of  what  we  were  trying  to  accomplish  was 
not  to  prevent  Drougal  from  providing  information,  but  just  the 
contrary,  to  get  his  cooperation  and  get  more  information  from  him 
and  his  cooperation  so  that  we  could  get  to  the  bottom  of  it. 

Senator  Leahy,  Well,  in  that  case - 

Attorney  General  Barr.  But  as  I  say,  I  am  going  to  wait  and  see 
what  all  the  allegations  are,  as  presented  to  me,  and  then  I  am 
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going  to  look  at  them  and  I  am  not  going  to  get  into  the  nitty-gritty 
of  it  until  then. 

Senator,  Leahy.  Well,  let  me  ask  you  this.  Will  Mr.  Dragoul  have 
the' opportxmity  to  make  the  full  public  statement  he  was  planning 
to  make  on  June  2? 

Attorney  General  Barr.  I  am  told  that  we  had  no  objection  to  his 
doing  that,  and  we  so  said. 

Senator  Leahy.  Is  it  your  understanding,  then,  that  Mr.  Dragoul 
will,  in  fact,  make  this  statement  that  he  was  putting  together, 
when  all  of  a  sudden  he  was  offered  a  better  deal? 

Attorney  General  Barr.  I  am  told  that  we  took  the  position  that 
he  was  free  to  do  that. 

Senator  Leahy.  And  it  is  your  understanding  from  what  you 
have  just  said  that  Ms.  McKenzie  was  aware  that  Mr.  Chartash 
was  negotiating  with  Mr.  Dragoul  while  she  was  absent? 

Attorney  General  Barr.  I  was  told  she  was  involved  in  the  dis¬ 
cussion. 

Senator  Leahy.  OK.  My  concern  is,  you  know,  here  is  Mr. 
Dragoul,  who  was  the  manager  of  the  Atlanta  branch  of  Banco 
Lavoro.  It  appears  he  funneled  close  to  $4  billion  in  illegal  loans 
to  Iraq  which,  by  anybody’s  reckoning,  is  an  awful  lot  of  money. 
Most  of  us  think  that  if  he  is  just  a  manager  of  a  bremch  he 
couldn’t  have  funneled  that  much  money  without  somebody  senior 
knowing;  about  it. 

I  am  just  thinking,  as  one  taxpayer  who  is  going  to  be  stuck  with 
paying  this  foreign  aid  to  Saddam  Hussein  because  of  all  this 
money  being  funneled,  I  want  to  know - 

Attorney  General  Barr.  From  BNL? 

Senator  Leahy.  Well,  no.  It  becomes  part  of  the  whole  thing. 
Here  is  what  we  have  done:  We  cosigned  many  of  the  loans  with — 
we,  the  United  States — with  Saddam  Hussein.  We  were  cosigning 
notes  with  him,  in  effect,  right  up  until  the  tanks  were  rolling  into 
Kuwait.  Saddam  Hussein,  for  reasons  I  think  are  obvious,  isn’t 
about  to  pay  them  back  now,  and  we,  the  American  taxpayers,  are 
stuck  with  the  bill. 

What  I  am  concerned  about  is  the  $4  billion  in  illegal  loans  that 
went  to  Iraq.  I  want  to  know  if  somebody  else  was  aware  of  it  or 
if  Mr.  Dragoul  was  acting  as  a  lone  agent.  Certainly,  everything  I 
have  seen  in  the  press  would  suggest  that  he  didn’t  act  alone,  and 
I  think  that  you - 

Attorney  General  Barr.  Well,  who  do  you  suggest  he  was  acting 
with? 

Senator  Leahy.  Well,  who  knows?  That  is  why  I  would  hope  that 
he  would  make  the  full  statement.  Are  you  suggesting  he  acted 
alone? 

Attorney  General  Barr.  No,  but  I  think  one  of  the  reasons  we 
have  been  investigating  this  is  to  determine  exactly  what  the  scope 
of  this  was,  including  the  role  of  the  bank  in  Italy,  the  role  of  Iraqi 
officials.  My  belief  at  this  point  is  that  the  Department  of  Justice — 
you  know,  we  are  the  only  coimtry  in  the  world  to  have  inves¬ 
tigated  this  and  actually  brought  prosecutions,  and  I  think  that 
any  suggestion  that  the  Department  delayed  its  case  or  is  trying 
to  witlmold  information  or  do  anything  other  than  handle  this  in 
the  most  professioilal  way  is  unformded  as  far  as  I  can  tell,  and  if 
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finyone  has  any  other  information,  they  are  free  to  put  it  out  there 
and  I  will  look  at  it. 

Senator  Leahy.  Well,  Mr.  Barr,  that  is  not  what  I  am  saying.  I 
mean,  you  say  we  are  the  only  country  in  the  world  that  has  been 
willing  to  prosecute.  We  also  were  the  only  country  in  the  world 
willing  to  extend  these  kinds  of  credits  to  Iraq — substantial,  long¬ 
term  credits.  Iraq  went  to  a  lot  of  other  countries  that  norm^ly  do 
these  things  and  they  wouldn’t  extend  loans  because  of  the  ques¬ 
tion  of  creditworthiness. 

Attorney  General  Barr.  Yes.  Well,  what  we  are  talking  about 
here  is  an  Italian  bank. 

Senator  Leahy.  I  should  note  on  your  behalf  you  did  categorically 
reject  the  suggestion  that  the  investigation  was  held  up  for  foreign 
policy  reasons.  I  believe  you  were  on  “Larry  King  Live”  on  June  24, 
and  you  categorically  rejected  that. 

Attorney  General  Barr.  Rejected  what? 

Senator  Leahy.  That  the  indictments  were  held  up  for  foreign 
policy  reasons.  I  am  told  that  in  February  1990  the  U.S.  attorney 
in  Atlanta  was  ready  to  bring  indictments  in  the  BNL  case,  but 
they  weren’t  brought  until  a  year  later,  well  after  the  policy  of  try¬ 
ing  to  improve  relations  with  Iraq  was  do\vn  the  tubes. 

Was  that  delay  caused  in  any  way  by  foreign  policy  consider¬ 
ations,  the  delay  from  February  1990  to  February  1991? 

Attorney  General  Barr.  I  am  sorry.  Someone  was  whispering  in 
my  ear.  Could  you  repeat  the  whole  question? 

Senator  Leahy.  Yes.  I  am  told  that  in  February  1990  the  U.S. 
attorney  in  Atlanta  was  ready  to  bring  indictments  in  the  BNL 
tase.  TTiese  indictments  were  held  up  until  almost  a  year  later;  a 
lot  changed  within  our  foreign  policy  toward  Saddam  Hussein  in 
that  year.  Were  the  charges  delayed  in  any  way  for  foreign  policy 
considerations? 

Attorney  General  Barr.  I  have  not  reviewed  this  personally  and 
gotten  into  all  the  details.  My  understanding  is  that  basically  the 
reason  for  the  delay  was  related  to  professional  differences,  as  well 
as  the  need  to  develop  other  parts  of  the  case;  that  there  was  an 
aspect  of  the  case,  principally,  whether  to  indict  the  Central  Bank 
of  Iraq  where  foreign  policy  or  international  interests  were  vetted, 
but  that  the  principal  internal  discussions  in  the  Department  of 
Justice  had  to  do  with  seeing  what  the  role  of  BNL  itself  was  in 
Italy,  whether  it  was  a  victim  or  whether  or  not  it  was  actually  in¬ 
volved  in  any  of  the  illegal  activities,  and  also  to  examine  the  scope 
of  whether  Iraqi  officials  were  involved. 

It  is  my  understanding  that  the  initial  indictment  did  not  cover 
the  senior  Iraqi  officials,  the  draft  indictment,  and  that  the  ulti¬ 
mate  indictment  did,  euid  that  is,  I  think,  part  of  the  puzzle  that 
was  put  together  during  that  period.  But  let  me  turn  around  and 
make  sure  what  I  said  was  correct.  Yes. 

Senator  Leahy.  So  the  delay  in  bringing  indictments  in  the  BNL 
case  was  not  influenced  by  foreign  policy? 

Attorney  General  Barr.  I  answered  the  question. 

Senator  Leahy.  Well,  not  really,  but  my  time  is  up  and  I  will 
submit  some  more  questions  for  the  record.  You  did  not  fully  an¬ 
swer  my  question,  but  I  will  submit  more  questions  for  the  record. 
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[Senator  Leahy’s  questions  and  Attorney  General  Barr’s  answers 
appear  in  the  appendix.) 

'The  Chairman.  'Thank  you. 

Senator  Grassley. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Thank  you,  Mr.  Chairman,  and  welcome 
again,  Mr.  Barr.  On  this  side,  there  are  many  of  us  that  feel  you 
are  doing  a  good  job.  We  may  not  be  entirely  satisfied  with  every 
specific  instance,  but  for  the  most  part  you  have  gotten  good  re¬ 
views  and  I  think  they  are  well  deserved. 

It  wouldn’t  surprise  you  if  I  told  you  I  want  to  talk  about  ^ui  tarn 
and  false  claims.  I  am  sure  you  realize  that  I  have  some  disagree¬ 
ments  with  your  Department,  but  maybe  these  can  be  narrowed  in 
our  discussion.  My  differences  come  from  the  fact  that  I  think  there 
are  some  who  contend  that  the  Department  might  be  hostile  to  qm 
tarn  relators.  So  I  would  try  to  characterize  something,  and  if  I 
mischaracterize  it,  I  would  welcome  you  to  straighten  me  out. 

The  Department  has  taken  the  position  that  Government  em¬ 
ployees  should  be  precluded  fi'om  being  qui  tarn  plaintiffs,  contrary 
to  the  results  in  several  appeals  court  decisions.  I  understand  the 
Department’s  concern  with  employees  having  an  incentive  to  self¬ 
deal.  I  agree  with  you  that  we  don’t  want  to  encourage  FBI  agents 
and  Department  of  Justice  lawyers,  among  others,  working  on 
fraud  cases  to  use  what  they  learn  at  work  to  sue  as  qui  tarn  plain¬ 
tiffs. 

But  what  if  the  employee  finds  his  superiors  unwilling  to  pursue 
well-founded  allegations  of  fraud,  whether  because  of  bureaucratic 
malaise  or  corruption  or  a  difference  of  opinion  about  merits?  I  feel 
that  there  is  a  great  deal  of  peer  pressure  to  conform  in  order  to 
get  along  within  the  bureaucracy.  I  think  that  sometimes  creates 
problems  in  getting  our  intent  carried  out. 

So  my  question  is.  Shouldn’t  we  allow  Government  employees  to 
sue  in  the  name  of  the  Government  in  cases  where  the  bureaucracy 
has  refused  to  protect  the  taxpayers? 

Attorney  General  Barr.  I  don’t  think  so.  I  wouldn’t  like  to  see 
a  mechanism  where  the  employees  get  a  percentage,  and  therefore 
an  interest  in  the  claim  because  I  tlunk  it  inherency  creates  a  con¬ 
flict  in  that  individual,  where  he  has  a  potential  private  interest 
that  is  Mart  fi-om  the  public  interest  and  the  Government  interest. 

Now,  I  would  think  that  there  are  other  ways  that  that  employee 
could  ensure  that  a  claim  that  he  thought  existed  was  adequately 
pursued,  even  if  he  thought  his  supervisors  ,  or  whatever  were  not 
taking  it  sufficiently  seriously.  'There  are,  first  of  all,  a  lot  of  ave¬ 
nues  within  an  agency,  including  the  inspector  general,  and  then 
he  is  obviously  free  to  bring  a  potential  claim  to  the  attention  of, 
for  example,  the  Government  Operations  Committee.  He  can  even 
bring  it  to  the  attention  of  a  potential  qui  tarn  pl^tiff.  But  once 
you  give  a  financial  interest  to  the  employee,  I  think  you  create  a 
conflict  of  interest,  and  it  ultimately  would  not  be  in  the  public’s 
interest. 

Senator  Grassley.  Well,  to  some  extent,  I  don’t  entirely  disagree 
with  you,  but  I  ask  the  question,  how  do  we  get  from  a  point  where 
you  can  assure  that  there  is  an  incentive  there — it  seems  to  me 
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that  a  qui  tam  relator’s  share  is  the  ultimate  incentive.  'There 
might  be  other  ways  to  do  it,  or  at  least  to  make  sure  that  the  Gov¬ 
ernment’s  interest  is  protected  and  that  there  isn’t  an  undue  incen¬ 
tive  to  self-deal. 

For  instance,  the  bill  before  the  House  Judiciary  Committee  gives 
the  Government  an  opportunity  to  argue  for  dismissal  if  the  hifor- 
mation  was  learned  in  Government  employment  and  the  employee 
didn’t  exhaust  available  chemnels  for  reporting  fraud.  It  requires 
the  employee  to  report  all  of  his  information  to  his  supervisor  and 
to  give  the  Government  12  months  to  investigate  the  allegation, 
with  extensions  if  necessary. 

If  an  employee  is  still  able  to  sue  as  a  qui  tam  plaintl.r  after 
jumping  through  all  these  hoops,  why  shouldn’t  we  let  him  do  it? 
I  am  not  asking  you  specifically  to  take  a  position  on  the  bill,  al¬ 
though  I  believe  yoiu-  Department  has,  but  I  am  offering  that  as 
a  way  of  my  explaining  to  you  that  I  don’t  disagree  with  the  end 
that  you  seek.  I  am  willing  to  modify  existing  legislation  to  some 
extent.  It  seems  to  me  that  we  have  given  a  great  deal  of  incentive 
to  make  sure  that  the  Government  acts  on  it  first. 

Attorney  General  Barr.  I  think  you  are  right,  Senator,  that  you 
have  made  modifications  to  it  euid  agreed  to  modifications  specifi¬ 
cally  to  deal  with  our  concerns,  and  I  think,  as  you  say,  concerns 
that  you  share,  and  those  modifications  are  certainly  steps  in  the 
right  direction.  They  don’t  go  as  far  as  I  would  like  them  to  go.  I 
guess  that  is  the  bottom  line.  I  don’t  like  the  idea  of  a  Government 
employee  getting  an  interest  in  it,  but  certainly  the  changes  you 
have  made  are  a  step  in  the  right  direction. 

Senator  Grassley.  If  I  could  just  get  you  to  agree  that  there  is 
some  point  at  which  we  should  allow  Government  employees  an  es¬ 
cape  valve  from  bureaucratic  inaction  to  vindicate  the  public  fisc, 
that  would  be  sui  importeuit  acknowledgment  for  me  if  qui  tam  was 
still  a  tool. 

Attorney  General  Barr.  Not  for  the  Govemme  it  employee.  In 
other  words,  the  Government  employee  can  go  to  a  qui  tam  relator 
and  get  the  suit  brought  if  he  is  really  acting  in  the  public  interest, 
which  he  should  be  because  he  is  an  employetyjather  than  -create- 
a  sepfU'ate  interest  which  could  be  antithetical  to  the  Govern¬ 
ment’s. 

Senator  Grassley.  Well,  let  me  bring  up  the  subject  of  hostility 
to  relators.  I  am  concerned  that  the  Department  takes  an  overly 
adversarial  stance  toward  qui  tam  relators.  I  understand  that  the 
Government  frequently  argues  for  the  dismissal  of  qui  tam  plain¬ 
tiffs,  and  often  argues  that  relators  in  successful  cases  be  given  the 
lowest  possible  award,  without  statutory  basis. 

What  is  the  Department’s  policy  concerning  awards  to  qui  tam 
relators? 

Attorney  General  Barr.  I  am  not  sure  whether  we  have  a  formal 
policy.  I  would  have  to  look  and  see  whether  we  do,  but  I  imagine 
that  there  are  different  types  of  qui  tam  relators.  I  am  aware  of 
cases  where  we  think  that  there  have  been  good  ones  who  are  rea¬ 
sonable,  who  provide  the  Government  sufficient  time  to  pursue  any 
criminal  avenues  that  we  would  like,  and  are  fairly  good  and  pro¬ 
fessional  people  to  work  with. 
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And  then  I  think  that  there  have  been  relators  in  other  cases 
that  have  been  very  difficult  and  are  only  interested  in  No.  1  and 
are  willing  to  sacrifice  the  public  interest  to  maximize  their  own  re¬ 
turn,  and  that  there  are  times  where  there  is  conflict  between  the 
Department  of  Justice,  which  is  pursuing  the  public  interest,  and 
the  relator  who  is  principally  interested  in  having  the  largest  re¬ 
covery  for  themselves. 

So  I  assume  it  varies  from  relator  to  relator,  and  perhaps  even 
from  prosecutor  to  prosecutor.  So  I  would  have  to  look  and  see 
what  our  general  policy  is  and,  in  fact,  I  would  have  to  look  and 
see  what  our  experience  has  been  generally  with  them.  I  don’t  keep 
track  of  that. 

Senator  Grapri.ey.  I  did  correspond  with  Mr.  Gerson  about  a 
month  ago  on  this  and  I  am  still  awaiting  a  response.  I  don’t  say 
that  to  meaii  it  ought  to  be  answered  in  a  month,  I  just  hope  it 
doesn’t  take  too  much  longer. 

Attorney  General  Barr.  Let  me  look  into  that  and  see  if  I  can 
expedite  it. 

Senator  Grassley.  In  regard  to  it,  though,  I  hope  that  in  the  fu¬ 
ture  the  Government’s  stance  toward  these  relators  wall  not  be  so 
adversarial  that  it  is -going  to  deter  people  from  bringing  meritori¬ 
ous  fraud  cases. 

I  want  to  go  back  to  the  point  where,  in  response  to  my  previous 
question,  you  said  that  the  Government  employee  could  take  the 
information  to  another  relator,  who  could  then  bring  a  qui  tam 
suit.  I  need  to  ask  if  you  are  saying  it  is  OK  for  a  Government  em¬ 
ployee  to  give  information  to  a  neighbor  who  will  then  sue.  Is  that 
what  you  sire  saying? 

Attorney  General  Barr.  I  guess  I  was  suggesting  that  if  you  were 
looking  for  a  safety  valve  after  all  avenues  have  been  exhausted, 
it  is  not  necessary  to  create  a  safety  valve  whereby  the  employee 
personally  benefits,  but  I  wouldn’t  want  to  suggest  that  it  is  OK 
for  Government  employees  to  go  out  willy-nilly  and  give  out  infor¬ 
mation  before  every  avenue  has  been  exhausted. 

What  I  am  saying  is  if  we  are  trying  to  construct  statutorily  a 
mechanism  to  deal  with  the  situation  you  posit,  there  are  ways  we 

- should -probably  investigate  before  allowing  the  employee  to  benefit 

person^ly. 

Senator  Grassley.  Well,  I  think  that  it  is  good  to  have  you  take 
the  view  that  somebody  else  could  be  given  the  information.  But 
consider  this:  If  you  could  have  a  very  well-structured  approach 
that  is  going  to  make  sure  that  the  employee  is  doing  his  job,  and 
the  information  has  been  given  to  people  who  can  sue,  and  still  bu¬ 
reaucracy  doesn’t  allow  the  suit,  causing  the  suit  to  never  be 
brought,  don’t  you  feel  that  that  sort  of  controlled  environment  is 
better  than  something  that  would  encourage  a  frustrated  Federal 
employee  after  doing  their  job,  to  go  out  and  give  the  information 
to  somebody  else? 

I  would  like  to  discuss  your  international  antitrust  policy.  I 
brought  this  up  during  your  confirmation  hearings.  I  am  glad,  of 
course,  to  see  tnat  you  have  followed  through  on  your  commitment 
to  revise  the  Department’s  international  guidelines.  I  think  that  we 
should  go  even  mrther  than  what  you  have  done.  I  have  introduced 
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legislation  to  that  extent.  I  think  your  policy,  though,  is  a  step  in 
the  right  direction. 

To  clarify  the  bounds  of  existing  law  and  DOJ  policy,  I  don’t 
want  to  go  into  a  long  description  of  what  kinds  of  cases  the  policy 
change  mlows  you  to  bring.  If  you  have  to  do  that,  OK,  but  will  the 
Department  bring  a  case  against  a  foreign  firm  that  does  little  or 
no  business  in  the  United  States  if  that  foreim  firm  engages  in  pri¬ 
vate  conduct  to  exclude  American  exporters  from  its  home  market? 

Attorney  General  Barr.  Are  you  talking  about  one  firm? 

Senator  Grassley.  Yes. 

Attorney  General  Barr.  Could  you  repeat  the  question? 

Senator  Grassley.  Under  your  policy  changes  that  you  have 
made,  would  the  Department  bring  a  case  against  a  foreign  firm 
that  does  little  or  no  business  in  the  United  States  if  that  foreign 
firm  engages  in  a  private  conduct  to  exclude  American  exporters 
from  its  home  markets? 

Attorney  General  Barr.  No,  no.  Our  policy  change  had  to  do  with 
agreements,  so  a  single  actor  like  that,  I  wouldn’t  think  would  be 
covered  by  the  policy. 

Senator  Grassley.  OK.  Are  you  confident  that  such  foreign  car¬ 
tel  behavior,  which  primarily  affects  consumers  in  competition  in 
the  foreign  markets,  would  be  found  to  have  “a  direct,  substantial 
and  foreseeable  effect  on  the  U.S.,”  and  those  are  quotes  from  what 
must  be  done,  to  satisfy  the  jurisdictional  requirements  of  the  law? 

Attorney  General  Barr.  Yes. 

Senator  Leahy  [presiding].  Chuck. 

Senator  Grassley.  OK,  I  will  stop. 

Attorney  General  Barr,  In  fact,  I  think  there,  is^a  statute^  the- 
Antitrust  International  Improvements  Act,  which  specifically  does 
that  and  creates  that  jurisdiction. 

Senator  Grassley.  I  will  follow  up,  then,  with  some  questions  in 
writing  because  I  was  going  to  get  into  that  act. 

Attorney  General  Barr.  OK. 

Senator  Grassley.  Yes.  Thank  you. 

[Senator  Grassley’s  questions  and  Attorney  General  Barr’s  an¬ 
swers  appear  in  the  appendix.) 

Senator  Leahy.  Under  the  other  previous  arrangement  the  chair- 
-  man-had-set;-^nator-Simon  will  be  next.  I  should  note  just  for  the 
record.  Attorney  General,  for  those  who  are  passing  out  com¬ 
pliments,  I  have  been  extremely  pleased  with  the  type  of  commu¬ 
nication  with  your  office,  both  with  you  and  with  Mr.  Terwilliger. 
It  has  been  a  refreshing  change  from  past  experience,  and  I  cer¬ 
tainly  appreciate  it. 

Attorney  General  Barr.  Thank  you.  Senator. 

Senator  SiMON.  Thank  you,  Mr.  Chairman,  and  we  are  just  about 
to  vote.  Let  me  get  5  minutes  of  questions  in  before  we  run  over 
there. 

First,  I  would  add,  in  following  what  Senator  Leahy  just  said,  I 
think  there  is  a  general  feeling  that  you  are  on  top  of  things  over 
there  in  the  Justice  Department,  and  that  is  a  good  feeling. 

Attorney  General  Barr.  Thank  you. 

Senator  Simon.  The  Hate  Crimes  Statistics  Act  was  signed  into 
law  in  April  1990.  ’The  FBI  informs  my  office  they  will  not  have 
national  statistics  until  fiscal  year  1993,  but  will  have  some  re- 
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gional  statistics  earlier.  You  don’t  happen  to  have  knowledge  of 
when  that  information  will  be  available? 

Attorney  General  Barr.  No,  I  don’t,  Senator. 

Senator  Simon.  All  right.  If  you  could  have  someone  let  us  know, 
I  would  appreciate  it. 

Attorney  General  Barr.  OK. 

Senator  Simon.  Unlike  the  Hate  Crimes  Statistics  Act,  which 
says  any  crime  against  any  ^oup  because  of  group  membership  is 
to  be  counted,  the  Community  Illations  Service  provides  help  to 
communities  only  when  there  is  tension  on  the  base  of  race  and 
ethnicity.  It  does  not  include  religion  or  sexual  orientation.  There 
has  been  at  least  one  attempt  by  Congress  to  have  them  move  into 
these  other  areas  through  a  conference  report. 

Are  you  aware  of  this,  and  is  there  a  possibility  that  that  could 
happen  without  statutory  change? 

Attorney  General  Barr.  I  wasn’t  aware  of  that  issue,  frankly, 
Senator.  I  would  have  to  look  at  the  statute  and  see  if  we  could 
do  that  without  a  statutory  change.  Right  now,  our  main  con¬ 
straint,  I  think,  is  probably  resources.  vVe  are  stretched  pretty  thin 
on  the  Community  Relations  Service,  I  believe,  but  I  would  have 
to  look  at  the  statute.  I  don’t  know  off  the  top  of  my  head  whether 
that  would  require - 

Senator  Simon.  It  does  not  seem  to  me  that  that  would  be  a  siz¬ 
able  increase  in  their  responsibility,  but  if  you  could  take  a  look  at 
it? 

Attorney  General  Barr.  Sure. 

Senator  Simon.  And  then  1  would  be  interested  in  if  you  believe 
it  requires  ^statutory  jih^ge^  ^d  then,  second,  would  you  favor 
such  a  statutory  change. 

Attorney  General  Barr.  OK. 

Senator  Simon,  In  your  statement  you  said,  ‘‘We  have  increas¬ 
ingly  targeted  felons  who  use  tireEmns.”  One  of  the  responsibilities 
of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms  is  to  spend  about 
$3.5  million  a  year  to  review  whether  to  give  firearms  back  to  con¬ 
victed  felons.  It  amounts  to  about  $10,000  per  convicted  felon  who 
gets  this  right  back  again. 

Is  there  any  justification  for  that?  Is  this  not  something  that  we 
could  do  away  with?  For  the  Federal  Government  to  spend  $3.5 
million  a  year  to  see  that  convicted  felons  get  firearms  back  again 
does  not  seem  like  a  very  judicious  use  of  our  taxpayers’  funds. 

Attorney  General  Barr.  I  am  happy  to  say  that  that  is  not  a  De¬ 
partment  of  Justice  program.  That  is  BATF,  which  is  part  of  the 
Treasury  Department. 

Senator  Simon.  I  understand  that. 

Attorney  Generad  Barr.  And  I  am  not  really  that  familiar  with 
that  program.  I  think  one  area  that  I  am  familiar  with  that  bears 
on  that,  though,  is  the  rules  that  are  used — some  States  have  pro¬ 
visions  which  change  a  felon’s  status  and  basically  wipe  the  slate 
clean,  and  we  have  had  some  difficulty  in  prosecuting  career  crimi- 
nads  for  subsequent  g\in  violations  because  their  earlier  violations 
have  essentially  been  wiped  clean,  and  so  that  is  one  area  that  we 
would  like  to  see  a  change  in  the  law  in  so  that  people  are  held 
accountable  for  their  prior  ofienses.  But  I  don’t  have  that  much  fa¬ 
miliarity  with  the  program  you  are  talking  about. 
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Senator  Simon.  I  recognize  this  is  Treasury  rather  than  Justice, 
but  obviously  it  is  an  area  of  mutual  interest  there,  and  I  would 
appreciate  your  taking  a  look  at  it  and  maybe  we  can  combine  your 
interest,  where  I  agree  completely,  with  this  particular  area  where, 
frankly,  I  wasn't  aware  until  very  recently,  and  then  Senator  Lau- 
tenberg  and  I  introduced  the  legislation. 

Attorney  General  Barr.  I  would  be  glad  to  look  at  that,  Senator. 

Senator  Simon.  The  so-called  snatch  authority — some  of  us  are 
very  much  concerned  that  we  are  entering  into  an  area  where  we 
may  set  precedents  in  terms  of  what  can  happen  to  U.S.  citizens 
here,  and  let  me  quote  from  the  Manchester  Guardian  when  Sec- 
reta^  of  State  Jim  Baker  heard  about  the  position  of  the  Justice 
Department.  It  says, 

A  clearly  angry  Secretary  of  State,  Mr.  James  Baker,  said  that  the  new  policy  on 
fugitive  arrests  would  not  be  invoked  without  full  consideration  of  the  implications 
for  foreign  policy.  He  described  the  Justice  Department  ruling  as  "a  very  narrow 
legal  opinion,”  saying  that,  “it  did  not  take  into  consideration  international  law  nor 
the  President’s  constitutional  responsibility  to  conduct  the  foreign  policy  of  the  Unit¬ 
ed  States.” 

Do  you  think  that  we  are  setting  up  a  dangerous  precedent  here 
in  authorizing  people  to  go  into  other  coimtries  to  kidnap  people 
and  bring  them  back  into  the  United  States? 

Attorney  General  Barr.  The  rendition  opinion  which  was  issued 
in  June  1989  was  not  an  authorization.  It  was  a  legal  analysis  of 
whether  or  not  that  could  be  done  consistent  with  U.S.  law.  Many 
of  the  same  issues  were  essentially  presented  by  the  case  of 
Machene,  who  was  spirited  out  of  Mexico  and  turned  over  to  Unit¬ 
ed  States  authorities,  and  subsequently  we  obviously  want  to  go 
forward  with  the  prosecution. 

The  Supreme  Court  decision  basically  said  that  we  didn’t  violate 
the  treaty,  and  therefore  we  could  go  ahead  and  prosecute  this  per¬ 
son  legally  under  U.S.  law.  But  neither  the  opinion  nor  the  Su¬ 
preme  Court  decision  are  a  statement  of  our  policy  and  don’t  reflect 
a  change  in  our  policy.  Our  basic  policy  is  to  rely  on  law  enforce¬ 
ment  cooperation,  and  basically  we  would  like  to  uphold  the  rule 
of  international  law. 

When  I  was  testifying  in  the  House  about  this  back  when  the 
original  opinion  became  Jcnown,  I  said  that  most  of  the  situations 
where  something  like  this  may  be  contemplated  would  involve  situ¬ 
ations  where  other  countries  were  violating  international  law  and 
we  were  essentially  acting  in  self-defense. 

I  think  our  policy  was  well  stated  by  the  Secretary  of  State, 
which  is  that  any  action  like  this  would  be  fully  vetted.  The  State 
Department  would  be  involved,  and  all  the  agencies  that  have  an 
interest,  and  it  would  go  up  through  the  chain  and  ultimately  be 
decided  at  the  highest  level.  So  we  are  not  about  to  go  out  willy- 
nilly  grabbing  people  from  overseas,  and  I  agree  with  you  that  that 
would  be  very  counterproductive  from  a  law  enforcement  stand¬ 
point. 

Senator  Simon.  I  want  to  continue  this,  but  I  had  better  get  over 
and  vote. 

Attorney  General  Barr.  OK. 

[Recess.] 


47 


OPENING  STATEMENT  OF  SENATOR  BROWN 

Senator  Brown  [presiding].  The  committee  will  come  to  order. 
Senator  Simon  may  well  return,  and  if  he  does  he  has  a  number 
of  minutes  left  on  his  time,  but  I  thought,  Mr.  Attorney  General, 
if  you  are  ready,  that  we  might  proceea  with  questions  in  the  in¬ 
terim. 

Attorney  General  Barr.  Sure. 

Senator  Brown.  First  of  all,  let  me  thank  you  again  for  your  ap¬ 
pearance  today. 

As  I  read  tnrough  the  comments  in  the  various  paners  on  the 
Pennsylvania  case  yesterday,  it  struck  me  that  most  of  them  must 
have  been  written  before  the  case  was  handed  down  because  some 
of  them  didn't  seem  to  have  much  relevance  to  the  case.  I  can  ap¬ 
preciate  your  reluctance  to  capsulize  a  complicated  Supreme  Court 
case  within  a  few  sentences,  but  I  would  be  interested  in  any  obser¬ 
vations  you  might  care  to  make  with  regard  to  that  Pennsylvania 
case.  As  I  read  it,  it  seemed  to  be  a  clear  majority  for  preserving 
Roe  V.  Wade,  Is  that  a  fair  evaluation  of  it? 

Attorney  General  Barr.  I  think  so.  I  guess  my  bottom  line  is  that 
it  was  a  mixed  bag.  In  one  sense,  there  was  a  step  in  the  right  di¬ 
rection  because  it  allows  reasonable  regulation  by  States,  such  as 

fiarental  consent  for  minors.  So  to  that  extent,  it  is  a  step  forward, 
n  my  view,  it  didn't  go  far  enough.  I  believe  Roe  v.  Worfe  should 
be  overruled. 

Senator  Brown.  Well,  I  think  you  were  very  frank  and  up-front 
with  the  committee  at  your  confirmation  process,  and  I  know  the 
members,  regardless  of  their  feelings  on  the  issue,  appreciated  that 
up-front  review  of  it. 

I  noted  in  your  prepared  remarks  you  had  discussed  the  progress 
with  BCCI.  I  was  concerned  about  an  additional  aspect  of  it;  that 
is,  followup  indictments  or  prosecutions  involving  personal  liability 
in  that  area.  You  note  that  BCCI  has  agreed  to  cooperate  fully  in 
an  ongoing  investigation  of  individuals. 

Is  there  anything  you  can  report  to  the  committee  with  regard 
to  your  progress  in  those  ongoing  investigations? 

Attorney  General  Barr.  We  are  pushing  very  hard  now  on  the 
investigation  as  it  relates  to  the  individuals.  I  think  we  will  be  in¬ 
dicting  individuals  in  the  relatively  near  term.  We  have  access  to 
information  that  we  didn't  previously  have  access  to — documents 
overseas  and  individuals — and  we  are  hopeful  that  that  informa¬ 
tion  that  we  now  have  access  to  will  help  us  determine  individual 
culpability.  But  the  focus  has  now  shifted  to  individuals  and  we  are 
moving  full-bore  on  the  investigation. 

Senator  Brown.  I  think  the  committee’s  concern — or  perhaps  I 
should  speak  for  myself— is  that  this  aspect  of  the  investigation  not 
be  overlooked  or  shortchanged,  and  I  personally  am  reassured  that 
you  are  moving  ahead  in  that  area. 

Attorney  General  Barr.  Definitely.  It  is  certainly  not  being  over¬ 
looked.  BCCI  remains  a  priority  and  I  am  pushing  people  to  move 
as  quickly  as  they  can  in  the  case  in  terms  of  reviewing  the  evi¬ 
dence  and  gaining  access  to  all  available  information. 

Senator  BROWN.  I  know  when  you  come  to  these  hearings  you 
have  an  opportunity  to  talk  about  just  about  every  subject  in  the 
world,  or  at  least  it  seems  that  way,  before  you  leave,  and  I  wantea 
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to  cheinge  subjects  on  you  and  discuss  something  you  might  not 
have  focused  on  in  preparing  for  these  hearings. 

Earlier,  I  had  asked  your  staff  to  give  you  a  copy  of  the  letter 
that  you  had  sent  to  Senator  Dole  involving  the  retail  price  mainte¬ 
nance  legislation — specifically,  S.  429 — in  which  you  shared  your 
views  on  that  measure  with  Senator  Dole.  As  you  will  appreciate, 
that  is  an  important  letter,  one  that  I  think  Senators  eu'e  interested 
in,  and,  inasmuch  as  it  shared  some  importsmt  views  about  that 
bill,  I  think  is  a  significant  factor  in  our  debate.  I  wanted  to  ask 
you  a  few  questions  about  that,  if  you  have  had  a  chance  to  look 
at  it. 

Attorney  General  Barr.  1  did;  1  have  the  letter  here.  Go  ahead 
with  your  questions.  Retail  price  maintenance  is  not  something  I 
have  looked  at  that  recently,  but  go  ahead. 

Senator  Brown.  It  is  an  area  that  at  least  I  find  to  be  a  com¬ 
plicated  area  of  the  law.  That  may  only  reflect  my  background,  but 
I  did  have  a  small  part  to  play  in  amending  that  measure  when 
it  came  out  of  committee  and  we  tried  very  hard  to  address  most 
of  the  concerns  that  I  think  had  been  voiced  about  it. 

Your  letter  in  the  first  opening  sentence  states,  “S.  429  is  a  bill 
which  would  impose  treble  damages  under  the  antitrust  laws  for 
alleged  resale  price  maintenance  agreements  between  memufactur- 
ers  and  distributors.”  Many  of  the  Senators  I  have  talked  to,  in 
reading  that  sentence,  assume  that  it  implies  that  treble  damages 
have  not  been  available  for  violations  of  resale  price  maintenance 
agreements,  or  the  establishing  of  resale  price  maintenance  agree¬ 
ments  between  manufacturers  and  distributors  that  violate  the 
antitrust  laws. 

The  implication  of  the  letter  is  that  treble  damages  haven’t  ex¬ 
isted  before  and  that  they  will  now  with  the  passage  of  this  meas¬ 
ure.  Is  that  what  you  meant  to  imply  by  that  sentence? 

Attorney  General  Barr.  I  think  probably  that — I ‘don’t  know,  but 
it  is  probably  taken  from  the  short  title  of  the  bill,  maybe. 

Senator  Brown.  It  may  be. 

Attorney  General  Barr.  My  understanding  of  the  issue,  though, 
is  an  effort  to  essentially  circumscribe  or  overrule  the  Sharp  and 
the  Monsanto  cases.  I  mean,  when  we  are  dealing  with  resale  price 
maintenance  and  the  relationship  between  a  manufacturer  and  a 
distributor,  you  basically  have  sort  of  two  issues  that  come  into 
clash.  One  is  the  right  of  the  manufacturer  to  distribute  through 
whom  he  wants  to  distribute,  and  he  has  a  right  to  terminate  for 
any  reason  he  wants  to,  essentially,  normally  a  distributor.  He 
doesn’t  have  to  deal  through  a  particular  distributor. 

And  then  you  have  the  issue  of  resale  price  maintenance.  Our 
concern  all  along  has  been  that,  if  you  allow  a  suit  for  resale  price 
maintenance  based  primeirily  and  almost  solely  on  the  complaint  of 
another  distributor  that  this  termination  is  really  to  police  a  resale 
price  maintenance  agreement,  you  have  eviscerated  the  power  of  a 
mtmufacturer  to  terminate  a  distributor  for  a  lawful  reason  be¬ 
cause  the  risk  of  facing  treble  damages  in  a  jury  trial  would  basi¬ 
cally  deter  a — it  would  just  create  just  a  great  risk  to  termination 
of  a  distributor  that  it  would  effectively  deprive  the  memufacturer 
of  that  right.  That  is  our  principal  concern. 
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I  have  not  looked  at  your  amendments,  but  I  understand  that 
you  sought  to  deal  with  that  by  modifying  the  original  proposal  by 
requiring  some  other  evidence.  Is  that  correct? 

Senator  Brown,  Yes,  I  think  that  is  a  fair  description.  I  guess 
my  concern  in  looking  at  the  letter  is  that  there  seemed  to  be  some 
implication  that  treble  damages  did  not  exist  before  this  bill  would 
pass,  but  might  exist  afterward.  At  least  my  understanding  of  the 
case,  whether  you  are  looking  at  Sharp  or  Monsanto  or  the  other 
case  law,  is  that  treble  damages  did  indeed  exist  for  violations  of 
the  antitrust  laws  in  this  area  before.  As  I  talk  to  people  who 
looked  at  the  letter,  some  of  them  have  come  to  the  view  that  the 
passage  of  429  will  institute  treble  damages  as  a  new  concept. 

Attorney  General  Barr.  I  see  where  people  might  think  that. 

Senator  Brown.  Well,  I  mention  it  because  I  know  your  purpose 
here  is  not  to  mislead,  but  to  enlighten. 

Attorney  General  Barr.  Right. 

Senator  Brown.  I  am  hoping  that  while  that  may  be  a  fine  point, 
it  would  be  one  you  would  consider  if  you  have  further  discussions 
with  or  provide  ftirther  statements  to  Members  concerning  this  bill. 

Attorney  General  Barr.  Yes. 

Senator  Brown.  The  other  one  that  I  wanted  to  draw  your  atten¬ 
tion  to  is  the  start  of — really,  following  the  next  paragraph  where 
it  says  “S.  429  would  permit  allegations  of  an  unlawful  price-fixing 
conspiracy  to  go  to  a  jury  trial  based  on  little  more  than  the  fact 
that  one  dealer  has  been  terminated  in  response  to  a  complaint 
from  a  competing  dealer.” 

I  appreciate  that  you  didn’t  necessarily  come  here  prepared  to 
debate  the  bill  here  and  that  1  may  be  catching  you  cold,  but  at 
least  I  wanted  to  not  let  the  occasion  pass  without  pointing  out 
that,  as  drafted,  there  must  be  proof  that  the  plaintiff  had  an  ex¬ 
pressed  or  reasonably  implied  request  or  demand  by  the  competitor 
and  that  it  was  a  major  cause  of  the  termination. 

At  least  in  my  view,  “major  cause,”  which  is  the  language  in¬ 
cluded  in  the  bill,  is  significantly  different  than  little  more  than  the 
fact  that  one  dealer  has  been  terminated  in  response  to  a  com¬ 
plaint.  We  are  saying  the  bill  requires  that  it  is  a  major  cause, 
which  I  think  is  a  bit  different  than  what  is  implied  in  that  second 
paragraph. 

Again,  I  don't  mean  to  belabor  the  point,  but  it  is  something  I 
would  hope  you  might  want  to  look  at  and  review. 

Attorney  General  Barr.  Well,  see,  I  am  not  sure — and  this  really 
goes  to  the  debate  and  the  merits  of  the  bill — I  am  not  sure  that 
putting  in  the  quantum  of  cause  is  really  going  to  deal  with  our 
concern,  which  is  once  you  allow  that  as  the  principal  circumstan¬ 
tial  evidence  on  which  you  are  going  to  rely,  whether  you  say  sub¬ 
stantial  cause  or  cause  or  major  cause,  you  are  still  allowing  the 
jury  to  infer  from  very  little  an  illegal  purpose  in  the  termination. 

Senator  Brown.  The  one  last  one  I  wanted  to  draw  your  atten¬ 
tion  to,  if  I  could,  is  a  statement  where  you  indicate  that  S.  429 
stretches  and  distorts  the  definition  of  conspiracy.  In  that  regard, 
I  was  hoping  you  folks  might  review  section  4  of  the  bill.  At  least 
it  was  our  intention  in  putting  section  4  together  to  be  pretty  clear 
on  that.  Section  4  simply  says, 
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Nothing  in  this  Act  shall  be  construed  to  change  the  requirement  of  the  Sherman 
Antitrust  Act  that  a  violation  of  Section  1  or  Section  3  of  that  Act  may  only  be  found 
upon  a  determination  that  the  defendant  entered  into  an  illegal  contract,  combina¬ 
tion  or  conspiracy.  Nothing  in  this  Act  shall  affect  the  application  of  the  rule,  ♦  •  * 

And  it  goes  on  at  section  5.  But  at  least  my  belief  is  that  section 
4  makes  it  pretty  clear  that  the  law  of  conspiracy  is  not  modified 
by  the  bill. 

Attorney  General  Barr.  Well,  I  think  what  that  refers  to  is  with¬ 
out  this  legislation,  the  case  law  requires  a  showing  of  some  agree¬ 
ment,  and  after  this  legislation  you  wouldn’t  have  to  show  that 
agreement,  and  I  think  that  is  what  we  are  referring  to. 

Senator  Brown.  At  least  my  feeling  was  that  a  circumstance 
where  you  have  one  competitor  secure  the  dismissal  of  another 
competitor  who  was  a  retailer,  that  is  indeed  something  that 
might — and  it  is  major  cause,  his  complaint  is  a  major  cause  of  him 
being  dismissed — that  that  is  indeed  something  that  might  go  to  a 
jury. 

I  don’t  mean  to  burden  you  with  that,  but  it  is  an  area  of  a  mod¬ 
est  level  of  concern  on  my  part,  in  that  sometimes  we  are  not  per¬ 
suasive,  or  I  am  not  persuasive  even  with  my  friends  on  issues  like 
this,  and  it  was  hoped,  at  least,  that  the  Department  in  looking  at 
this  in  future  efforts  might  be  willing  to  work  with  us  when  we  are 
trying  to  craft  this  or  similar  legislation. 

I  luiow  and  understand  that  sometimes  when  someone  is  con¬ 
cerned  about  the  value  of  a  bill  or  the  relative  value  of  a  bill  that 
it  is  easier  to  kill  it  than  it  is  to  clean  it  up,  and  I  understand  that 
strategy,  but  I  do  think  in  this  one  that  there  is  some  value  in 
working  together. 

I  would  now  yield  to  the  distinguished  Senator  from  Illinois  who 
has  a  significant  amount  of  time  left,  I  think. 

Senator  Simon  [presiding].  Thank  you.  We  were,  General,  dis¬ 
cussing  the  Alvarez  Machene  snatching  situation.  You  menti'^ned 
the  Supreme  Court  decision,  which  I  thought  was  a  most  unfortu¬ 
nate  decision  and  which  made  Mexico  furious  and  was  denounced, 
I  notice,  by  press  around  the  world. 

In  commenting  on  it  you  said,  “Basically,  we  would  like  to  uphold 
international  law.”  I  would  feel  better  about  that  statement  if  you 
said  we  would  like  to  uphold  international  law,  period.  I  think 
there  is  a  difference  between  those  two.  International  law,  I  think, 
has  clearly  been  violated;  at  least  that  is  the  opinion  of  most  of  the 
nations  around  the  world.  My  hope  is  that  either  through  legisla¬ 
tion  or  through  subsequent  court  decisions  that  we  can  change  a 
pattern  that  ultimately,  I  think,  can  put  U.S.  citizens  in  jeopardy. 

My  understanding  aJso  is  that — and  I  understand  there  is  a  dis¬ 
pute  with  the  House  on  this — that  in  the  past,  opinions  of  legal 
counsel  have  been  printed  and  have  been  available  to  Members  of 
Congress.  My  understanding  is  that  in  this  case  that  has  not  been 
made  available  to  Members  of  Congress.  Am  I  correct  in  stating  the 
facts,  and  if  so,  is  there  some  reason  for  that? 

Attorney  General  Barr.  In  the  past,  a  portion,  a  percentage  of 
OLC  opinions  have  been  redacted  and  published  publicly  in  vol¬ 
umes,  and  I  think  the  last  set  of  those  are  maybe  7  years  behind. 
In  other  words,  they  are  published  several  years  after  they  is- 
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sued,  and  only  after  the  agency  that  requested  it  has  determined 
there  is  no  problem  with  making  it  public 

Generally  speaking,  however,  other  than  that  publication  proc¬ 
ess,  we  don't  make  OLC  opinions — the  general  rule  is  we  don't 
make  OLC  opinions  available  to  anybody  except  the  client,  emd 
that  is  basicmly  so  we  don't  deter  people  from  asking  for  legal  ad¬ 
vice  and  getting  the  most  candid  legal  advice. 

In  this  case,  on  the  snatch  opinion,  because  of  the  notoriety  of 
it  and  the  international  implications,  auid  so  forth,  I  think  we  have 
worked  out  an  agreement  with  Chairman  Brooks,  and  let  me  just 
check  and  see  where  we  stand  on  it 

I  am  told  that  we  ultimately  agreed  to  send  the  opinion  up  there 
and  have  members  go  and  review  the  opinion,  and  I  think  that  that 
has  now  not  been  handled  through  on.  The  chairman  has  decided 
not  to  go  forward  with  that  proposal,  so  I  think  that  is  where 
things  stand  now. 

Senator  SiMON.  Well,  I  would  be  interested  in  seeing  that  opin¬ 
ion,  if  we  can  work  that  out. 

Attorney  General  Barr.  OK. 

Senator  Simon.  In  response  to  a  question  when  you  were  up  here 
earlier  on  the  Inslaw  investigation,  you  mentioned  that  Judge  Bua 
was  going  to  be  heading  an  investigation,  and  let  me  add  I  have 
great  respect  for  him  and  for  what  he  can  do. 

Can  you  comment  at  all  on  how  that  is  coming  along,  and  will 
there  be  some  public  disclosure  of  what  that  investigation  has  re¬ 
sulted  in? 

Attorney  General  Barr.  Yes.  I  have  talked  to  Judge  Bua  about 
the  pro^es.^i  of  the  investigation.  From  what  I  can  tell  and  he  tells 
me,  he  is  conducting  a  very  thorough  investigation  and  he  expects 
to  have  it  done  some  time  around  October  or  November  and  I  do 
intend  to  make  the  results  public. 

Senator  Simon.  Good. 

Attorney  General  Barr.  He  explained  to  me  the  timeframe  it  is 
taking.  Because  there  are  so  many  diffuse  allegations  that  have 
been  made,  he  is  trying  to  be  as  thorough  as  he  can  and  track  them 
all  down  and  talk  to  every  possible  witness,  and  so  forth.  So  I  think 
from  what  I  can  tell  he  has  been  working  hard  at  it  and  diligently 
at  it,  and  so  I  expect  to  have  a  thorough  report  from  him. 

Senator  Simon.  If  I  may  shift  to  one  final  area  and  then  I  will 
defer  to  my  colleague  from  Wisconsin,  we  have  had  complaints 
about  discrimination  within  the  FBI.  It  grew  out  of  one  agent 
based  in  Omaha,  and  that  has  resulted  in  an  agreement  between 
the  black  FBI  agents  and  Judge  Sessions. 

I  guess  the  fi^t  basic  question  is  do  you  support  that  agreement. 

Attorney  General  Barr.  Yes. 

Senator  Simon.  I  understand  that  there  is  another  group  of  FBI 
agents  that  has  publicly  come  out  in  opposition  to  that.  That  will 
not  negate  the  agreement? 

Attorney  General  Barr.  You  are  talking  about  the  agreement 
that  Judge  Sessions  entered  into? 

Senator  Simon.  Yes. 

Attorney  General  Barr.  There  was  some  back  pay  money  given 
and  some  agreements  as  to  promotions? 

Senator  Simon.  That  is  correct,  yes. 
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Attorney  General  Barr.  I  support  his  decision. 

Senator  Simon.  But  I  understand  that  this  FBI  agents  associa¬ 
tion  is  unhappy  with  that  and  wants  to  have  that  modified.  There 
is  no  backing  off  on  the  part  of  the  FBI  or  the  department  on  that 
agreement  as  far  as  you  know? 

Attorney  General  Barr.  Not  as  far  as  I  know.  I  don’t  know  what 
stage  their  objection  is  in,  whether  they  have  taken  it  to  Sessions 
or  whether  it  is — have  they  taken  it  to  me  yet?  I  don’t  think  so. 

Senator  Simon.  If  there  is  any  change  in  the  status  of  that,  I 
would  appreciate  being  informed. 

Attorney  General  Barr.  Sure. 

Senator  Simon.  My  staff  tells  me  that  the  agreement  has  not 
been  signed  off  yet  by  you. 

Attorney  General  Barr.  I  see. 

Senator  Simon.  But  if  you  can  check  that  out,  I  would  appreciate 
it. 

Attorney  General  Barr.  OK 

(Senator  Simon’s  questions  and  Attorney  General  Barr’s  answers 
appear  in  the  appendix.] 

Senator  Simon.  I  will  at  this  point  defer  to  my  colleague  from 
Wisconsin,  and  that  means  you  are  getting  close  to  the  end.  Gen¬ 
eral,  and  that  has  to  be  a  happy  hour.  Let  me  again  just  say  I 
think  those  of  us — even  though  we  disagree  with  you  on  this  issue 
or  that  issue,  I  think  we  are  impressed  by  the  fact  that  you  are  on 
top  of  things,  and  you  and  your  people  have  been  cooperative  and 
we  appreciate  it. 

Attorney  General  Barr.  Thank  you.  Senator. 

OPENING  STA'TEMENT  OF  SENATOR  KOHL 

Senator  Kohl.  Thank  you  very  much.  Senator  Simon. 

General  Barr,  first  of  all,  I  would  like  to  thank  you  and  Tim 
Shays  of  your  Department  for  the  efforts  that  you  have  made  in 
Madison.  Since  Madison  was  selected  as  a  Weed  and  Seed  site, 
Madison  has  continued  to  combat  illegal  drugs  and  the  problems 
that  stem  from  illegal  drug  activity.  I  believe  that  Madison  is  a 
good  example  of  what  can  be  done  when  all  interests  in  a  commu¬ 
nity  coordinate  their  efforts,  and  I  believe  the  stats  will  soon  bear 
this  out  and  I  appreciate  your  interest  and  your  efforts  on  behalf 
of  that  city  and  my  State. 

Attorney  General  Barr.  Well,  thank  you.  Senator.  I  agree  with 
you.  As  you  know,  I  went  up  to  Madison  when  we  made  the  grant 
and  I  was  very  impressed  with  the  whole  community  there,  and 
particularly  with  your  person  up  there,  your  staff  person,  who  was 
instrumental  in  putting  together  the  whole  Weed  and  Seed  Pro¬ 
gram. 

Senator  Kohl.  Well,  thank  you.  I  will  tell  her  what  you  said. 

General  Barr,  on  several  occasions  in  the  past  you  have  endorsed 
the  Senate-passed  Brady  bill  as  long  as  it  was  part  of  “a  broader 
package.”  But  suppose.  General  Barr,  that  no  such  broader  package 
is  sent  to  the  President.  Let’s  take  a  hypothetical.  Suppose  it  is  late 
September  and  both  the  Republican  and  Democratic  crime  propos¬ 
als  are  bogged  down  in,  as  hard  as  it  is  to  believe,  partisan  political 
wrangling. 
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However,  General,  suppose  Confess  can  and  does  send  to  the 
President  a  freestanding  Brady  bill  along  the  lines  of  the  com¬ 
promise  worked  out  in  the  Senate.  Under  those  conditions,  would 
you  advise  the  President  to  sign  such  a  measure  into  law  or  would 
you  advise  him  to  veto  it? 

Attorney  General  Barr.  I  would  advise  him  to  veto  it. 

Senator  KoHL.  OK.  Suppose  we  sent  the  President  a  bill  that  had 
only  two  components,  the  conference  committee’s  Brady  bill  and  its 
death  penalty  provisions.  What  would  you  advise  the  President  to 
do  imder  those  circumstances? 

Attorney  General  Barr.  Are  you  going  to  undercut  my  entire  ne¬ 
gotiating  position  here? 

Senator  Kohl.  I  wouldn’t  mind.  (Laughter.) 

Attorney  General  Barr.  I  would  recommend  veto. 

Senator  Kohl.  OK.  During  your  confirmation  hearing,  you  told 
Senator  Kennedy  that  you,  and  I  quote,  “would  support  both  the 
Brady  bill  waiting  period  and  the  DeConcini  amendment,  provided 
they  were  part  of  a  broader  and  more  comprehensive  crime  bill.” 
So  let  me  ask  you  this.  Would  you  advise  the  President  to  sign  into 
law  a  bill  that  had  only  the  conference’s  Brady  bill  and  death  pen¬ 
alty  provisions,  as  well  as  the  Senate-passed  assault  weapons  pro¬ 
visions? 

Attorney  General  Barr.  No,  I  wouldn’t,  and  I  would  like  to  see, 
obviously,  the  President’s  bill  or  the  Senate  Republicans’  bill,  the 
substantive  provisions  there — the  death  penalty,  exclusionary  rule, 
and  habeas  corpus — adopted.  Right  now,  as  Senator  Biden  said,  we 
have  been  talking  about  modifications  of  some  of  those  provisions 
and  a  look  at  what  the  whole  package  might  look  like  to  see  wheth¬ 
er  we  can  get  a  compromise. 

Senator  KOHL.  But  assuming  we  can’t  get  that,  I  had  understood 
that  all  three  of  these — the  Brady  bill,  death  penalty  provisions, 
and  the  assault  weapons — were  three  things  that  you  were  inclined 
to  be  supportive  of. 

Attorney  General  Barr.  Only  if  they  are  part  of  a  broader  pack¬ 
age,  and  for  me  the  key  provisions  are  death  penalty,  habeas  cor¬ 
pus,  and  the  exclusionary  rule.  Those  are  the  things  that  I  think 
are  important  to  get  accomplished,  and  habeas  corpus  is  particu¬ 
larly  important,  in  my  view,  and  that  is  what  a  lot  of  our  discus¬ 
sions  have  refdly  focused  on,  whether  we  can  come  up  with  a  ha¬ 
beas  corpus  provision  that  would  be  satisfactory  to  everybody,  or  to 
enough  people.  Habeas  corpus  is  probably  the  central  area  of  dif¬ 
ference. 

Senator  Kohl.  Are  you  saying  that  unless  you  get  habeas,  you 
don’t  feel  that  you  want  to  be  a  part  of  any  other  kind  of  a  com¬ 
promise  package,  or  something  like  that  are  you  saying? 

Attorney  General  Barr.  Well,  I  will  say  here  that  unless  habeas 
corpus  is  part  of  the  package,  I  wouldn’t  support  it. 

Senator  Kohl.  Any  part  of  the  package? 

Attorney  General  Barr.  No. 

Senator  Kohi..  Even  a  Brady  bill  all  by  itself? 

Attorney  General  Barr.  Right. 

Senator  Kohl.  Death  peneuty  all  by  itself? 

Attorney  General  Barr.  Habeas  corpus  has  to  be  in  the  package 
as  far  as  I  am  concerned  personally,  and  one  of  the  reasons  I  would 
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say  that  is  I  don’t  think  we  should  get  into  the  business  of  exagger- 
atmg  the  significance  or  the  real  impact  that  Brady  would  have, 
particularly  the  Senate-passed  version  of  Brady. 

I  think  if  we  strip  away  the  politics  of  the  issue,  what  we  really 
have  to  have  is  an  adequate  record  base.  Everyone  agrees  with  the 
proposition — everybody,  I  think — that  we  have  to  have  a  way  of 
making  sure  that  felons  don’t  get  guns,  and  therefore  we  want  to 
check  when  someone  comes  in  to  get  a  gun  whether  or  not  they  are 
a  felon. 

'The  thing  that  drives  the  whole  system  is  what  kind  of  record 
base  are  we  checking  against.  Are  we  going  to  have  sufficient  accu¬ 
racy  in  that  base  to  be  able  to  make  those  decisions?  Right  now, 
the  state  of  the  records  in  the  country  is  inadequate  because  what 
we  have  to  do  is  tie  together  all  the  State  systems,  particularly  the 
State  systems  where — the  larger  States  that  compose  most  of  the 
criminal  record  material. 

What  we  have  to  do  and  what  we  are  trying  to  do  is  spend  money 
now  through  grants  to  get  the  States  to  bring  up  their  record  sys¬ 
tems  so  they  can  be  queried.  My  view  is  by  the  time  the  system 
is  adequate,  it  won’t  make  much  difference,  frankly,  whether  it  is 
a  7-day  waiting  period  or  a  7-minute  waiting  peri^  because  once 
the  records  are  up  to  snuff  and  provide  a  sufficient  degree  of  accu¬ 
racy,  you  won’t  need  7  days.  You  will  be  able  to  do  if  in  7  minutes. 

So  I  think  part  of  the  debate  over  the  length  of  the  waiting  pe¬ 
riod  is  not  a  real-world  debate.  Couple  that  with  the  fact  that  very 
few  weapons  that  are  used  in  crime  come  over  the  counter  like 
that,  and  that  there  is  no  waiting  period  for  criminals.  Criminals 
can  get  ^uns,  and  always  will  be  able  to  get  guns  in  the  environ¬ 
ment  which  we  have,  and  that  controlling  the  over-the-counter  sale 
is  not  going  to  have  that  much  effect. 

However,  that  all  being  said,  recognizing  the  real-world  impact 
that  Brady  will  have,  wluch  is,  in  my  view,  minor,  my  position  is 
I  would  support  that,  nevertheless,  provided  we  ^so  have  these 
other  tough  measures.  As  I  just  said,  habeas  corpus  reform  is  tm 
essential  part  of  that,  and  that  has  been  the  focus  of  much  of  our 
discussion,  the  discussion  I  have  been  having  with  the  chairman 
and  others  about  this. 

Senator  Kohl.  And  you  think  that  they  are  necessarily  tied  to¬ 
gether,  that  you  cannot  have  a  Brady  bill  or  some  death  penalty 
provisions,  assault  weapons  provisions,  unless  you  have  habeas? 
Again,  in  the  real  worldf,  I  am  not  sure  that  they  are  as  connected 
as  you  are  making  the  case.  You  feel  that  habeas  is  central  to  the 
whole  thing? 

Attorney  General  Barr.  No.  I  think'  getting  a  comprehensive 
crime  bill  that  deals  with  criminals  is  important.  It  is  not  enough 
to  deal  with  over-the-counter  sale  of  firearms.  In  my  view,  to  sug¬ 
gest  that  that  is  going  to  have  any  substantial  impact  is  misleading 
to  the  public.  I  tmnk  there  are  other  steps  that  are  much  more  im¬ 
portant  in  dealing  with  violent  crime  and  I  want  them  all  dealt 
with.  To  the  extent  we  can  get  more  support  for  a  comprehensive 
crime  bill,  then  I  want  to  do  that.  I  want  to  get  as  much  support 
for  a  comprehensive  crime  bill  as  we  can  and  not  address  these 
things  piecemeal,  which  will  make  it  more  difficult  to  accomplish 
what  I  think  has  to  be  accomplished  across  the  board. 
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Senator  Kohl.  A  coupl^  questions  on  juvenile  justice.  By  any  ob- 
jective  assessment,  OJJDP  has  been  a  source  of  controversy  since 
1980.  In  recent  years,  turf  battles  between  OJJDP  and  the  Office 
of  Justice  Programs  have  been  publicly  aired  in  the  press,  as  you 
know.  This  past  April,  ^r.  Sweet,  then  administrator  of  OJJDP, 
testified  on  the  House  side  about  reauthorizing  the  Juvenile  Justice 
Act.  Three  days  later,  he  was  relieved  of  his  duties,  and  although 
Mr.  Regier  has  been  Acting  Administrator  of  OJJDP  since  that 
time,  his  nomination  has  yet  to  be  sent  to  the  Senate. 

Would  you  give  us  some  idea  of  how  you  personally  plan  to  bring 
more  order  to  OJJDP?  For  starters,  when  will  you  send  up  Mr. 
Regier’s  nomination,  or  are  you  waiting  to  see  w^hat  the  makeup  is 
of  the  Perot  administration? 

Attorney  General  Barr.  No,  I  am  not  waiting  for  that.  Let  me 
check  and  see  where  Jerry  Remer’s  nomination  is  because  I  person¬ 
ally  recommended  Regier  for  that  position.  1  have  a  very  hign  opin¬ 
ion  of  him.  He  was  working  hard  on  the  Weed  and  Seed  Progreun 
and  did  8ui  excellent  job. 

I  think  you  had  some  earlier  experience  with  Mr.  Sweet,  your  of¬ 
fice  did,  and  I  think  I  can  assure  you  that  his  departure  from  that 
position  had  nothing  to  do  with  his  testimony,  at  least  as  far  as  1 
was  concerned. 

Now,  as  1  told  you,  juvenile  justice  is  something  that  I  am  very 
interested  in,  and  what  I  would  like  to  see  in  the  juvenile  justice 
program  is  more  flexibility  given  to  the  Department  of  Justice  in 
the  grant  programs.  1  think  most  of  the  money  we  are  spending 
there  now  is  really  focused  on  the  institutionalization  problem;  that 
is,  separating  adults  from  juveniles  in  the  incarceration  setting. 

I  am  not  sure  that  is  a  good  use  of  Federal  money  aiid  whether 
we  are  advancing  the  ball  much  to  use  our  precious  resources  just 
to  fund  that  kind  of  activity.  We  have  basically  made  that  require¬ 
ment  across  the  board.  States  know  what  they  have  to  do,  and  I 
am  not  sure  it  is  a  good  use  of  Federal  dollars  to  keep  on  paying 
for  that.  I  think  the  States  should  pay  for  that. 

I  think  we  should  use  our  Federal  dollars  in  juvenile  justice  to 
start  trying  to  deal  with,  I  think,  the  real  problem  that  we  face 
with  juveniles,  which  is  how  do  we  stop  the  juveniles  from  getting 
into  that  position  in  the  first  place;  how  do  we  set  up  an  effective 
juvenile  delinquency  program,  one  that  does  two  things — most  im¬ 
portantly,  salvages  the  salvageable,  takes  the  kid  who  might  get 
into  trouble  and  come  up  witn  some  kind  of  intervention  strategy 
that  prevents  that  kid  from  becoming  a  career  criminal. 

There,  we  have  a  lot  of  programs.  We  spend  a  lot  of  money  on 
youth  programs,  but  I  am  not  sure  any  of  those  programs  are  really 
addressing  the  need  that  we  have  nowadays.  I  think  witlvthe  de¬ 
composition  of  the  family,  the  problem  of  the  kid  who  is  not 
brought  up  in  a  setting  where  there  is  authority  and  sort  of  the 
family  structure  to  fall  back  on.  We  have  to  come  up  with  other 
kinds  of  programs,  programs  that  teach  kids  responsibility,  hold 
kids  accountable  where  appropriate,  provide  a  certain  degree  of  dis¬ 
cipline,  as  well  as  education  and  training. 

So  I  would  like  to  see  us  use  our  money  more  in  stimulating  re¬ 
form  of  juvenile  justice  systems  and  experimenting  with  pilot 
projects,  developing  ideas,  encouraging  experimentation  on  those 
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kinds  of  proCTams.  Right  now,  the  amount  of  money  that  we  really 
have  available  to  do  that  is  very,  very  small,  and  I  don’t  like  to  see 
us  throw  tens  of  millions  of  dollars  just  in  separating  adults  from 
juveniles  when  that  can  be  done  just  as  easily  oy  the  States. 

Senator  Kohl.  But  as  you  know,  many  States  are  not  separating 
them.  Seventeen  States  are  not  separating  them,  and  it  seems  to 
me  that  is  the  first  thing  we  need  to — and  I  think  you  would  agree 
that  is  one  of  the  very  first  things  we  need  to  do  with  these  juve¬ 
nile  offenders  is  to  separate  them  from  the  adults.  My  State,  for 
example,  is  not  doing  it. 

Attorney  General  Barr.  Well,  why  can’t  States  pay  for  that 
themselves? 

Senator  Kohl.  What? 

Attorney  General  Barr.  Why  can’t  States  pay  for  that  them¬ 
selves?  In  other  words,  that  is  a  good  idea.  'That  is  something  we 
should  be  doing  and  encouraging,  out  why,  of  all  the  things  in  the 
juvenile  justice  systeih,  should  the  Federal  Government  be  using 
our  money  to  pay  for  that? 

I  think  where  we  should  be  using  our  money  is  basically  in  lead¬ 
ership  in  developing  ideas  like  that.  It  is  as  if  we  got  fixated;  at 
some  point  in  the  past,  someone  said,  hey,  gee,  one  of  the  things 
we  should  do  here  is  we  should  separate  them.  Well,  that  is  fine, 
but  now  we  are  pouring  money  into  that  particular  program.  What 
we  should  be  doing  is  moving  on  to  the  next  idea,  establishing  that, 
getting  the  States  into  it,  and  move  on  to  the  next  idea.  That  is 
my  concern. 

Senator  Kohl.  One  more  question,  sir.  As  you  know,  our  staffs 
are  working  to  reach  a  consensus  on  reauthorizing  the  Juvenile 
Justice  Act.  There  are  a  few  sticking  points,  however,  such  as  get¬ 
ting  the  approval  of  the  Justice  Department  on  a  new  title  that  we 
have  set  up  to  encourage  States  and  communities  to  invest  in  de¬ 
linquency  prevention. 

We  want  to  add  this  new  title  in  part  because  OJJDP  has  not 
used  its  discretionary  money  to  encourage  delincmency  prevention 
programs,  and  also  because'  less  than  half  the  States  nave  been 
able  to  use  juvenile  justice  formula  greuit  funds  for  any  delinquency 
prevention  programming  whatsoever. 

Given  that  we  all  agree  that  the  entire  continuum  of  juvenile  jus¬ 
tice  pro^ams  should  be  funded,  how  else  do  you  envision  getting 
communities  to  act  on  and  coordinate  delinquency  prevention  ef¬ 
forts? 

Attorney  General  Barr.  Is  this  the  title  that  would  create  line 
items  for  education  programs  and  job  training  programs? 

Senator  Kohl.  It  is  a  separate  pot  of  money  to  encourage  com- 
mimities  to  invest  in  prevention.  It  is  our  understanding  that 
OJJDP — ^you  refuse  to  spend  the  discretionary  money  that  they 
have  on  prevention. 

Attorney  General  Barr.  Are  you  talking  about  drug  prevention 
or  juvenile  delinquency  prevention? 

Senator  Kohl.  Juvenile  delinquency  prevention. 

Attorney  General  Barr.  Well,  let  me  look  into  that  because  I  am 
not  sure  what  that  is  about  or,  you  know,  what  that  is.  Generally 
speaking,  what  I  would  like  to  see  in  reauthorization  of  that  stat¬ 
ute  is  the  broadest  discretion  for  discretionary  grant  progreuns  for 
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juvenile  delinauency  prevention,  reform  of  juvenile  justice  systems, 
and  the  broadest  scope;  allow  the  Department  to  experiment,  to 
create  new  programs,  new  pilot  projects,  new  demonstration  pro¬ 
grams. 

Senator  Kohl.  Good. 

Attorney  General  Barr.  I  mean,  that  is  the  general  principle, 
and  I  haven’t  looked  at  that  particular  provision  I  would  be  glad 
to  do  it  and  see  what  the  hangup  is. 

Senator  Kohl.  Thank  you.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

[Senator  Kohl’s  questions  and  Attorney  General  Barr’s  answers 
appear  in  the  appendix.] 

The  Chairman.  The  Senator  from  Alabama. 

OPENING  STATEMENT  OF  SENATOR  HEFLIN 

Senator  Heflin.  Good  afternoon.  We  have  a  gridlock  over  the 
crime  bill,  and  there  are  basically  one  or  two  areas  in  which  there 
is  primary  disagreement,  one  being  habeas  corpus.  Do  vou  see  any 
room  for  compromise  on  the  various  issues  that  are  delaying  the 
passage  of  the  crime  bill? 

Attorney  General  Barr.  I  think  there  is  room  for  compromise. 
You  know,  ultimately  what  it  is  going  to  take  is  some  give-and-take 
and  then  each  side  assessing  the  whole  package  and  \vhat  they  can 
get  from  the  whole  package,  just  like  any  other  compromise. 

On  the  habeas  corpus  provision,  I  think  that  is  one  of  the  most 
important  ones  we  have  to  deal  with,  and  I  have  sort  of  set  three 
criteria  for  what  our  position  is  on  that  as  we  try  to  talk  through 
these  differences.  Those  criteria  are  that  we  not  take  a  step  back¬ 
ward  from  what  the  current  law  is — so,  for  example,  I  woula  be  op- 

Eosed  to  overruling  Teague;  that  we  not  block  the  Supreme  Court 
■om  any  further  development  of  reasonable  regulation  of  the  use 
of  habeas  corpus;  and,  third,  that  we  take  a  step  forward,  that 
there  is  a  materi^  and  simificant  improvement  in  the  status  quo. 
Within  that  framework,  I  nave  been  encouraged  by  our  discussions 
so  far. 

Senator  Heflin.  Well,  your  second  one  calls  for  looking  into  the 
crystal  ball  as  to  what  the  Supreme  Court  might  do,  which  is  not 
to  block  anything  as  to  their  development.  I  think  after  some  of  the 
decisions  that  have  come  down  recently,  it  may  well  be  that  what 
the  Supreme  Court  may  do  is  unpredictable. 

Attorney  General  Barr.  That  is  true. 

Senator  Heflin.  So,  in  other  words,  if  you  had  a  reasonable  ap¬ 
proach  relative  to  that  second  phase,  which,  in  effect,  would  be 
compromise  in  regard  to  allowing  what  the  judgment  of  the  Con- 

Eess  and  the  White  House  and  the  Department  of  Justice  would 
in  the  form  of  a  compromise,  some  progress  could  be  made  rel¬ 
ative  to  that. 

The  crime  bill,  of  course,  is  an  important  piece  of  le^slation 
today  and  there  are  a  lot  of  provisions  in  it  that  the  administration 
strongly  supports  and  Senator  Biden  and  others  support.  I  have  got 
mixed  feelings  about  it,  but  it  just  seems  to  me  that  to  have  an¬ 
other  yeeu-  of  gridlock  and  the  inability  to  pass  a  crime  bill— we 
ought  to  somehow  or  another  resolve  the  differences  and  move  for¬ 
ward.  It  may  well  be  that  we  could  reserve  to  a  later  day  some  of 
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the  battles.  Anyway,  I  am  interested  in  what  the  room  for  com¬ 
promise  might  be  on  this  and  see  where  we  are  and  see  if  can’t 
move  forward  on  it. 

Attorney  General  Barr.  Well,  as  I  said.  Senator,  I  think  there  is 
room  for  it.  I  just  said  that  habeas  is  one  of  the  key  issues,  and 
I  have  been  encouraged  by  our  discussions  so  far.  As  Senator  Biden 
said  earlier,  there  are  a  lot  of  different  players  in  this  mix  and  put¬ 
ting  together  a  compromise  is  a  very  difficult,  painstaking  process. 
But  I  think  everybody  involved  in  the  process  is  working  in  good 
faith  right  now  to  do  it,  and  understands  that  it  takes  give  and 
take. 

Senator  Heflin.  I  see  you  announced  today  your  Operation 
Goldpill,  which  sounds  to  be  a  very  excellent  operation.  Are  there 
a  good  deal  of  instances  of  fraud  being  perpetrated  that  come  to 
your  attention  relative  to  illegal  diverting,  repackaging,  and  dis¬ 
tributing  of  medications,  and  intentional,  excessive,  or  fmse  bidding 
by  pharmacies  for  the  purpose  of  defrauding  federally  funded  pro¬ 
grams  and  private  insurance  companies?  Is  there  pretty  strong  evi¬ 
dence  out  there  that  that  is  going  on? 

Attorney  General  Barr.  Yes,  Senator.  That  is  one  of  the  areas 
that  people  felt  was  one  of  the  main  areas  of  fraud  in  the  health 
care  industry,  and  that  is  why  this  extensive  investigation  was 
done.  And  I  think  because  of  the  magnitude  of  the  investigation 
and  the  magnitude  of  the  people  who  have  been  arrested  and  the 
seizures  that  have  been  made,  hopefully  it  is  not  going  to  be  as 
much  of  a  problem  in  the  future. 

As  I  said  earlier  in  re.sponse  to  one  of  the  Senators  here,  the 
whole  problem  of  health  care  fraud  is  a  significant  problem  we  face. 
We  spend  close  to  $800  billion  a  year  on  health  care  services.  The 
Federal  Government  spends  about  $200  billion,  and  there  have 
been  various  estimates  ran^ig  from  $50  billion  to  $75,  $80  billion 
of  fraud  in  that  industry.  'That  is  big  money,  and  that  is  why  we 
have  given  it  such  a  high  priority. 

Senator  Heflin.  What  would  you  consider  to  be  the  two  or  three 
most  important  provisions  of  S.  2180,  the  Equal  Access  to  Justice 
Act?  Please  articulate  those  provisions  so  that  we  on  the  Judiciary 
Committee  will  have  a  sense  of  the  administration’s  priority  in  this 
regard. 

Attorney  General  Barr.  Those  are  our  civil  justice  reform  propos¬ 
als.  I  would  say  that  I  think  the  requirement  to  give  notice  before 
filing  a  complaint  is  important;  it  is  a  priority.  It  could  potentially 
save  a  lot  of  money  because  so  much  money  is  used  in  the  initi^ 
phases  of  litigation.  The  discovery  phase  is  80  percent  of  the  bill. 

I  think  the  ADR  provisions,  the  multidoor  courthouse,  and  find¬ 
ing  ways  of  resolving  disputes  short  of  full-scale,  set-piece  litigation 
battles;  I  would  say  experimentation  with  the  English  rule,  the 
modifi^  English  rule,  in  the  Federal  diversity  jurisdiction  area  is 
an  important  one  and  would,  in  fact,  in  our - 

Senator  Heflin.  That  is  lose  or  pay? 

Attorney  General  Barr.  Excuse  me? 

Senator  Heflin.  That  is  lose  or  pay. 

Attorney  General  Barr.  Lose  or  pay. 

Senator  Heflin.  Does  the  Department  still  remain  opposed  to 
the  concept  of  some  type  of  intercircuit  panel  which  has  been  pro- 
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posed  by  the  Federal  study  committee?  We  recently  had  it  in  a  bill, 
but  in  order  to  try  to  get  a  number  of  provisions  dealing  with  the 
Federal  courts  passed  without  any  serious  opposition,  we  deleted  it. 

What  primarily  is  the  opposition  of  the  administration  relative  to 
this? 

Attorney  General  Barr.  Well,  I  think  we  are  tentatively  opposed. 
We  have  asked  Judge  Schwartzer  of  the  Federal  Judicial  Center  to 
do  a  study  for  us,  a  multiyear  study,  on  the  impact  and  significance 
of  unresolved  intercircuit  disputes  and  want  to  get  a  better  fix  on 
it. 

I  think  part  of  the  objection  is  whether  or  not  it  is  appropriate 
to  jump  in  and  resolve  some  of  these  disputes  prematurely;  that  it 
may  be  better  to  allow  some  of  this  to  continue  and  fester  for  a 
while,  that  ultimately  it  may  be  better  for  the  system.  Part  of  it 
may  be - 

Senator  Heflin.  Wouldn't  that  be  up  to  the  Supreme  Court  in 
that  decision  as  to  whether  to  refer  it?  I  mean,  the  policy  of  wheth¬ 
er  it  is  serious  enough — would  it  be  a  decision  of  the  Supreme 
Court? 

Attorney  General  Barr.  Yes,  but  I  think  right  now  we  have  a 
process  of  triage  where  the  Supreme  Court  is  forced  at  some  point 
to  confront  the  issue  and  has  to  resolve  it.  Once  the  mechanism  is 
there,  it  may  not  be — you  know,  the  Supreme  Court  may  use  it  and 
it  may  not  be  the  best  judgment  to  use  it  at  that  point.  I  am  not 
sure  the  Supreme  Court  can  sit  there  necessarily  and  say,  from  a 
legal  development  standpoint,  now  is  the  right  time  to  send  it  over 
to  have  that  resolved.  I  think  that  is  part  of  it.  I  think  part  of  it 
is  the  use  of  a  particular  circuit  in  a  geographic  area  to  resolve  it 
rather  than  a  national  court. 

Senator  Heflin.  We  have  introduced  legislation  dealing  with  the 
Claims  Court,  and  among  the  provisions  or  proposals  is  to  modify 
and  expand  the  Claims  Court’s  jurisdiction  regarding  the  certifi¬ 
cation  requirement  involving  the  claim  disputes  between  a  private 
contractor  and  the  U.S.  Government  and  to  allow  the  court  to  hear 
some  tort  claims  against  the  Government.  It  is  sort  of  like  a  bank¬ 
ruptcy  court  when  they  are  involved  as  they  seem  to  be  relative  to 
some  of  the  asbestos  litigation  today. 

Has  the  Department  made  an  effort  to  seek  a  middle  ground  or 
compromise,  or  does  the  Department  remained  opposed  to  that  por¬ 
tion  of  the  bill  relating  to  this  jurisdiction? 

Attorney  General  Barr.  You  have  sort  of  hit  me  cold  on  that  one, 
Senator.  Let  me  go  back  and  see  where  we  stand  on  that  and 
whether  we  have  tried  to  work  out  any  differences  we  have. 

Senator  Heflin.  Well,  basically,  what  it  would  be  is  that  in  the 
Claims  Court,  if  there  are  tort  claims  that  are  involved  in  it  that 
could  come  in  connection  with  it,  they  would  be  able  to  be  com¬ 
prehensive  in  determining  that  issue  along  with  the  other  related 
issues  that  are  involved  in  the  claims  court.  If  you  would  look  at 
it - 

Attorney  General  Barr.  Sure.  I  would  be  happy  to.  Senator. 

Senator  Heflin.  I  believe  that  is  all  the  questions  I  have,  since 
the  red  light  is  on. 

Attorney  General  Barr,  Thank  you. 

The  Chairman.  Thank  you  very  much. 
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General  you  have  been  here  a  long  time  and  I  appreciate  your 
time.  I  have  just  one  short  round  here  and  then  I  will  submit  the 
rest  in  writing,  if  I  may. 

Attorney  General  Barr.  Thank  you,  Senator. 

The  Chairman.  Let  me  go  back  to  the  Brady  bill  for  a  moment, 
if  I  may.  I  am  getting  a  little  worried;  you  begin  to  sound  like  a 
Democrat  for  a  minute  in  this  regard.  I  got  in  a  big,  old  fight  in 
the  Democratic  caucus  with  some  of  my  colleagues  who  stood  up 
and  said,  although  the  Russian  aid  bill  may  be  a  good  idea,  because 
the  President  won’t  help,  from  their  perspective,  on  domestic  pro¬ 
grams,  a  few  said  I  am  not  going  to  oe  for  the  Russian  aid  bill.  I 
found  that  somewhat  crazy  reasoning.  Either  the  Russian  aid  bill 
is  good  or  it  is  not  good,  and  we  shouldn’t  penalize  the  interests 
of  the  United  States  just  because  the  President  wasn’t  good  on  two 
things,  from  their  perspective. 

Now,  you  have  said  and  the  President  has  said — let  me  stick  to 
you;  I  know  what  you  have  said.  I  am  never  quite  sure  otherwise, 
but  I  know  what  you  said.  You  said  that  the  Brady  bill  is 
overrated,  but  it  would  be  positive.  That  is  what  you  said  a  mo¬ 
ment  ago.  You  used  the  phrase  “it  would  be  positive,”  but  it  is — 
I  am  paraphrasing.  That  is  a  quote,  but  I  am  paraphrasing  your 
saying  it  was  overrated  in  terms  of  what  it  would  do.  You  said 
that - 

Attorney  General  Barr.  Did  I  say  ‘‘positive’ ? 

The  Chairman.  I  am  quite  sure  you  did.  I  can  ask  fhe  stenog¬ 
rapher  to  go  back - 

Attorney  General  Barr.  I  think  it  would  be  of  very  limited  use. 

The  Chairman.  Yes. 

Attorney  General  Barr.  Yes. 

The  Chairman.  But  it  is  of  some  positive  value,  limited,  and  then 
you  went  on  to  point  out  that  it  was  of  very  limited  value.  You  said 
that  criminals  would  still  get  guns;  they  are  going  to  get  guns. 

Attorney  General  Barr.  I  think  that  is  one  of  the  downsides  of 
Brady,  and  I  think  one  of  the  downsides  of  Brady  was  exhibited  in 
the  Los  Angeles  riots.  The  law-abiding  people  couldn’t  get  guns  for 
15  days,  and  the  waiting  period  for  hoodlums  was  15  seconds,  the 
time  it  takes  to  climb  into  a  storefront  window  and  steal  a  gun. 

The  Chairman.  That  is  true,  and  there  is  no  law  ever  going  to 
change  that,  unless  we  decided  that  no  gun  could  be  seen  in  public. 
I  mean,  we  could  still  point  out,  as  you  and  I  well  know,  even  if 
we  didn’t  sell  guns,  they  still  could  break  into  arsenals,  which  they 
have  done.  They  could  still  break  into  military  installations,  which 
they  have  done.  They  could  still  do  all  those  things.  So  on  that  rea¬ 
soning,  there  would  be  never  any  circumstance  where — a  criminal 
can  always  get  something  quicker  than  a  law-abiding  citizen, 
whether  it  is  a  drink,  whether  it  is  a  diamond  ring,  whether  it  is 
a  car,  whether  it  is  a  ^n.  Whatever  it  is,  they  can  always  get  it 
quicker  than  a  law-abiding  citizen. 

Attorney  General  Barr.  But  we  are  dealing  here  with  a  provision 
that  is  designed  to  prevent  the  criminal  from  getting  it. 

The  Chairman.  Right;  sure,  it  does.  Well,  for  example,  in  Los  An¬ 
geles  5,859  would-be  gun  buyers  were  rejected  in  California  under 
the  new  records  check.  Granted,  there  are  a  lot  who  went  ahead 
and  got  them,  but  of  those  rejected  were  609  people  who  have  been 
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convicted  of  drug  violations,  34  people  who  have  been  convicted  of 
homicide,  101  oi  sex  crimes,  338  of  burglaries,  7  of  kidnaping,  102 
of  robbery,  and  2,667  of  assault. 

Now,  the  one  thing  we  both  know  from  our  experience  is  one  of 
the  reasons  why  criminal  get  convicted  is  they  are  stupid;  they  are 
not  all  that  smart.  The  smart  ones  who  get  the  guns  usually  aren’t 
the  ones  that  get  caught,  and  so  at  least  we  pick  up  some  of  the 
dumber  ones. 

You  know,  I  don’t  know  how  it  couldn’t  be  good  that  34  people 
who  were  convicted  of  homicide  didn’t  get  a  gun,  at  least  that  way. 
They  may  have  gone  out  and  smashed  the  window  and  gotten  a 
min,  but  at  least,  like  every  other  law,  we  try  to  make  it  a  little 
harder  for  them.  Obviously,  if  we  based  our  laws  on  their  success 
rates,  we  wouldn’t  have  any  laws  against  murder  in  this  country. 

We  set  a  record,  24,600-and-some  murders.  So  if  we  said  we  are 
going  to  base  it  on  our  record  of  those  we  convict  of  murder,  we 
would  say  it  makes  no  sense  to  have  laws  against  murder;  we  don’t 
set  them  anyway,  and  we  don’t.  There  were  24,000  folks  murdered 
last  year  in  America.  How  many  convictions?  Does  anybody  have 
any  rough  idea — ^  in  10,  1  in  15,  1  in  20?  I  don’t  know.  \^at  is 
the  number? 

Attorney  General  Barr.  I  think  the  clearance  rate  is  actually 
fairly  high  for  murder,  but  I  couldn’t  give  it  lo  you.  I  think  it  is 
60  percent. 

T^e  Chairman.  Sixty  percent,  so  we  end  up  with  at  least 


10,000 - 

Attorney  General  Barr.  We  solve,  I  think. 

The  Chairman.  Yes,  solve.  So  at  least  10,000  of  them  out  there 
murdered  with  impunity  and  they  are  walking  around.  So  I  am  not 
trying  to  be  facetious  when  I  say  this,  but  it  worries  me  because 
if  we  say  something  makes  sense,  even  a  little  bit  of  sense,  and 
then  suggest  we  shouldn’t  do  it  unless  all  the  things  that  make 
sense  are  done  from  our  perspective,  then  I  find  that  unusual. 

For  example,  there  was  a  newsletter  published  by  the  Gun  Own- 
ers  of  America  quoting  a  letter  from  Richard  Bond,  whom  I  know 
you  don’t  work  for.  He  is  the  chairman  of  the  Republican  Party  and 
it  is  not  on  ^ur  watch,  but  the  newsletter  quotes  Chairman  Bond 
as  saying,  ‘"me  President  has,  and  will  continue  to  oppose  federal 
gun  control  in  any  form.” 

Now,  the  President  didn’t  say  that,  to  the  best  of  my  knowledge. 
The  President  said  he  would  support  gun  control,  Brady.  I  assume 
he  would  view  that  as  gun  control.  He  would  support  gun  control 
if  it  was  in  the  context  of  a  larger,  tough,  from  his  perspective, 
anticrime  package  that  included  all  the  things  you  have  sug¬ 
gested — reform  of  habeas  corpus  that  he  likes,  death  penalty,  and 
all  the  other  things. 

But  based  on  what  you  said  today,  which  didn’t  contradict  that, 
to  the  best  of  my  knowledge,  and  what  Bond  is  quoted  as  saying 
to  the  newsletter — the  outfit  is  called  Gun  Owners  of  America— I 
am  beginning  to  wonder  whether  or  not — I  am  wondering,  if  Bond 
is  right,  then  somebody  is  not  operating  in  good  faith  here.  I  am 
not  suggesting  he  is  right;  he  is  only  a  party  chairman. 

So  do  you  believe  that  the  quotes  from  Mr.  Bond  and  the  White 
House  Bulletin,  which  I  should  read  to  you — it  says.  White  House 
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Bulletin,  the  Washington-based  newsletter,  reported  on  March  31, 
1992,  that  ‘'senior  advisers''  to  President  Bush  indicated  that  “there 
ai^e  no  circumstances  under  which  the  President  would  be  for  the 
Brady  bill/'  Now,  that  was  published,  and  we  will  get  you  a  copy 
of  it,  in  the  White  House  Bulletin,  a  Washington-based  newsletter. 
Again,  I  don't  know  who  the  heck  those  senior  sources  are. 

Then  the  chairman  of  the  Republican  Party,  whom  I  hardly  ever 
believe  about  anything  that  has  to  do  with  politics — he  is  an  honor¬ 
able  man,  but  I  mean,  you  know,  chairmen  have  certain  jobs.  Bond 
saying  the  President  has  and  will  continue  to  oppose  gun  control 
in  any  form-putting  those  two  together,  I  am  beginning  to  won¬ 
der,  and  it  would  be  useful  if  you  could  tell  us  as  the  chief  law  en¬ 
forcement  officer  and  spokesperson  for  the  President  on  this  issue 
whether  or  not  Bond  is  correct,  or  the  White  House  Bulletin.  Is  it 
accurate?  Are  there  no  circumstances  under  which  the  President 
will  support  gun  control? 

Attorney  General  Barr.  I  think  it  is  a  matter  of  record.  I  think 
the  White  House  sent  up  a  floor  position  statement  on  the  crime 
bill  that  stated  the  position.  I  don't  have  it  in  front  of  me,  but  it 
is  in  black  and  white. 

The  Chairman.  Which  said,  in  effect,  that  they  would 
support - 

Attorney  General  Barr.  I  think  it  said  essentially  with  respect 
to  the  Mitchell-Dole  compromise  that  it  said  if  the  President  gets 
his  comprehensive  crime  bill,  he  would  give  favorable  consideration 
to  the  Mitchell-Dole  bill,  something  like  that.  Whatever  the  floor 
statement  says  has  been  the  President’s  position. 

The  Chairman.  I  am  just  trying  to  figure  out  what  the  position 
is. 

Attorney  General  Barr.  I  think  he  says  he  would  favorably  con¬ 
sider  the  Mitchell-Dole  compromise  if  part  of  his  comprehensive 
crime  bill - 

The  Chairman.  That  is  my  rough  recollection,  but  then  after  that 
he  would  favorably  consider — now,  it  sounds  to  me  like  that  posi¬ 
tion  has  changed.  Everybody  is  entitled  to  change  a  position.  What 
I  am  asking  is,  Is  that  still  the  position,  to  the  best  of  your  knowl¬ 
edge? 

Attorney  General  Barr.  Our  position  is  the  floor  position,  the 
SAP,  I  think  it  is  called,  the  statement  of  administration  position 
that  was  put  out  last  year,  and  that  remains  our  position. 

The  Chairman.  OK. 

Attorney  CJeneral  Barr.  And  I  have  stated  my  position,  which  is 
that  if  we  get  our  crime  bill,  I  will  recommend  it  be  signed  even 
if  Brady  is  in  it — I  mean,  the  Mitchell-Dole  compromise. 

The  Chairman.  I  know  what  your  position  has  been,  and  it  has 
been  consistent. 

Attorney  General  Barr.  I  think  the  administration’s  position  has 
been  consistent.  As  to  the  other  point - 

The  Chairman.  I  am  not  saying  it  wasn’t.  It  just  is  confusing. 
Lots  of  times,  party  chairmen  doiit  speak  for  Presidents  or  Presi¬ 
dential  candidates,  and  I  am  hopeful  in  this  case  that  either  Mr. 
Bond  was  misquoted  or  he  does  not  speak  for  the  President  because 
what  he  is  quoted  as^aving  said  is  inconsistent  with — heck  of  an 


63 


acronym — with  the  SAP.  It  seems  like  the  sap  is  hardening.  At  any 
rate,  that  is  the  reason  I  raise  it. 

Let  me  ask  you  a  few  more  questions.  There  is  a  child  abuse  pro¬ 
gram.  As  you  know,  the  Department  of  Justice  budget  request 
seeks  to  eliminate  a  ^1.5  million  initiative,  and  you  may  need  some 
staff  input  on  this.  I  don’t  know  how  you  could  keep  all  this  in  your 
head,  ml  these — $1.5  million  is  a  big  item  to  the  vast  majority  of 
Americans,  but  in  the  context  of  an  entire  Federal  budget  it  is  not 
the  biggest  item. 

In  the  budget  request  that  Cong:ress  is  debating  now,  there  has 
been  a  proposal  to  eliminate  the  child  abuse  investigation  and  pros¬ 
ecution  effort  in  the  Office  of  Justice  programs.  This  program  han¬ 
dles,  among  several  other  things,  about  2,000  calls  each  year  from 
prosecutors,  law  enforcement  officials,  and  parents  concerning  child 
abuse. 

Now,  your  budget  request  justifies  the  elimination  of  the  pro¬ 
gram  that  provides  training  for  prosecutors  handling  child  abuse 
cases,  as  well  as  serving  as  a  clearinghouse  for  information  about 
child  abuse  cases  and  strategies,  based  upon  the  reason,  and  I  am 
now  quoting  from  your  budget  request,  “In  light  of  the  scarcity  of 
available  Federal  resources  and  the  numerous  programs  in  the  De¬ 
partment  of  Justice  that  are  of  a  higher  priority,  we  move  for  the 
elimination  of  this  program.” 

Now,  as  I  heard  your  exchange  with  my  friend  from  Wisconsin, 
it  was  my  understanding  that  your  position  and  the  administration 
position  has  generally  been  that  one  of  the  good  things  to  do  is  for 
the  Federal  Government  to  act  as  a  clearinghouse,  the  Federal 
Government  to  take  those  programs  where  they  can  help  train  and/ 
or  give  positive  input  for  the  smooth  running  of  the  criminal  justice 
system,  and  concentrate  on  those  and  not  on  programs  that,  once 
up  and  running,  the  States  are  fully  capable  of  handling. 

First  of  all,  is  the  rationale  offered  the  accurate  one,  that  there 
are  higher  priorities?  And,  two,  if  that  is  true,  how  does  this  square 
with  the  overall  conceptual  notion  that  you  have  about  what  things 
the  Federal  Government  should  be  in  and  not  be  in,  versus  what 
the  States  should  be  responsible  for  and  not  responsible  for? 

Attorney  General  Barr.  I  am  not  familiar  with  the — I  have  in 
front  of  me  now  an  answer  that  was  provided  to  you  on  this  thing, 
and  franJdy  I  am  not  familiar  with  this  specific  grant.  It  is  a  grant 
to  the  American  Prosecutor  Research  Institute,  but  I  will  just  tell 
you  what  I  think. 

Obviously,  child  abuse  is  not  primarily  a  Federal  responsibility. 
It  is  primarily  State  and  local.  However,  I  think  given  the  mag¬ 
nitude  of  the  problem,  the  Federal  Government  should  be  active  in 
this  area.  I  personally  support  exactly  this  kind  of  activity;  that  is, 
making  written  training  materials  available  to  prosecutors  han¬ 
dling  child  abuse  cases  and  serving  as  a  clearinghouse.  So  this  is 
the  kind  of  activity  I  would  like  to  see  and  I  wouldn’t  want  to  see 
the  overall  resources  of  the  Department  in  this  area  reduced. 

Now,  it  may  be  that  there  is  other  money  that  isn’t  eeumarked 
elsewhere  that  could  go  into  this  kind  of  activity,  but  I  would  not 
want  to  reduce  the  Department’s  resources  going  into  the  child 
abuse  area,  particularly  this  kind  of  activity.  I  have  visited  pros- 
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ecutors'  offices  that  have  been  the  beneficiaries  of  this  material  and 
I  think  it  is  an  important  program  to  continue. 

The  Chairman.  Well,  maybe  we  can  see  if—I  mean,  it  is  not  a 
big-ticket  item,  but  it  is — $1,500,000  is  not  a  lot  of  money,  as  con¬ 
stantly  is  quoted.  I  don't  know  whether  he  ever  really  did  say  it, 
but  the  man  for  whom  this  building  was  named  allegedly  said  at 
one  point  in  a  debate  years  ago,  Senator  Dirksen,  that  a  million 
here  and  a  million  there,  eventually  it  adds  up  to  real  money,  or 
something  to  that  effect. 

Attorney  General  Barr.  Well,  I  think  law  enforcement  is  one 
area  the  Americem  people  don't  mind  spending  money  in,  and  this 
type  of  program  dealing  with  battered  children  is  certainly  some¬ 
thing  I  don't  mind  spending  money  on.  And  I  will  tell  you  that 
whatever  support  you  can  provide  to  getting  the  resources  to  the 
Department  of  Justice  this  time  around  would  be  very  much  appre¬ 
ciated  by  everybody  in  Federal  law  enforcement. 

Last  year,  we  were  held  down;  we  lost  about  $500  million.  We 
got  the  money  we  needed  for  prisons,  but  virtually  nothing  else, 
and  this  year  they  are  talking  about  no  increase.  If  we  have  to  go 
through  2  flat  years  in  a  row,  Federal  law  enforcement  is  going  to 
be  in  deep  trouble.  So  I  know  there  are  a  lot  of  different  priorities, 
but  the  Resident  wanted  to  increase  us  this  year  10  percent  and 
I  hope  Congress  is  able  to  find  the  money  to  do  that. 

The  Chairman.  Well,  as  you  know,  I  share  your  view,  and  this 
ends  up  being  a  moving  target.  Last  year,  you  are  correct;  we  were 
about  $210,  $212,  $215  million  under  what  the  President  wanted, 
if  I  am  correct.  TTie  year  before,  we  wore  about  $300  million  over 
what  the  President  wanted,  and  hopetiilly  this  year  we  will  be  at 
a  place  where  all  that  you  have  requested  we  are  willing  to  give. 
And  if  the  administration  and  the  Congress  can  compromise  in  ear¬ 
nest  on  this  crime  bill,  maybe  we  can  do  a  lot  more  than  that  as 
well. 

There  are  those  with  whom  we  each  have  to  deal  in  our  own  par¬ 
ties  in  the  Congress  and  in  the  administration  who  may  have  dif¬ 
ferent  views  than  you  and  I  on  substantive  issues,  as  we  have  dif¬ 
ferent  views,  you  and  I,  on  the  substantive  issues.  But  there  are 
also  those  in  this  body  that  have  a  very — and  I  know  for  a  fact,  not 
speaking  for  you,  but  some  in  the  administration,  who  have  dif¬ 
ferent  judgments  about  what  is  the  best  politics  as  well. 

TTiere  are  those  here,  Republicans  as  well  as  Democrats,  who 
say,  well,  you  know,  it  is  better  not  to  have  a  crime  bill,  and  point 
the  finger  and  say  we  would  have  stopped  that  crime  in  your  city 
had  only  that  other  party  cooperated,  had  they  only  done  what  we 
wanted.  We  see  that  in  budget  matters  all  the  time,  and  I  suspect 
there  are  those  in  the  administration,  some,  who  may  share  that 
view. 

But  I  think  there  are  also  those  who  probably  share  the  view, 
and  hopefully  the)  are  a  majority,  that,  speaking  for  me — I  can't 
speak  for  you,  but  my  instinct  tells  me  you  might  disagree  that  the 
one  thing  the  American  people  want  is  some  action,  and  the  only 
thing  that  is  truly  damning  to  both  political  parties.  Congress,  and 
the  administration,  is  to  demonstrate  once  again  to  the  American 
people,  for  whatever  reason,  we  cannot  make  any  movement  on  a 
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j^roblem  as  big  as  the  crime  issue;  that  we  cannot  step  up  to  the 

So  I  hope  that  both  parties,  appropriators  who  are  in  the  Con- 

Jress  controlled  by  the  Democrats,  political  advisers  to  the  Presi- 
ent  controlled  by  Republicans,  both  listen  to  the  message  old 
Rossie  Perot  is  sending  out  there.  I  may  be  dead  wrong.  I  am  no 
political  analyst,  but  my  instinct  tells  me  that  the  single  greatest 
appeal  of  Ross  Perot  is  that  he  says  he  will  get  things  done.  Now, 
whether  he  could  or  would  is  a  totally  different  question,  but  that 
can-do  notion  that  is  associated  with  anybody  who  is  able  to  amass 
severgj  billion  dollars  in  personal  fortune  somehow  communicates 
to  folks  out  there.  So  I  would  hope  that  we  can  make  some  effort. 

As  I  indicated  to  you — and  I  have  spoken  to  the  ranking  member, 
Senator  Thurmond,  and,  as  I  said,  I  have  spoken  to  the  chairs  on 
the  House  side.  I  think  we  should  make  a  concerted  effort  to  see 


if  we  can  work  out  a  compromise  on  a  crime  bill  and  then,  in  uni¬ 
son — President,  Attorney  General,  chairperson,  leadership,  minor¬ 
ity,  and  mcgority — come  up  with  the  money  to  back  it  up. 

I  am  an  optimist.  I  believe  we  can  do  that  because  I  believe  the 
alternative  is  not  something  that  the  American  people  are  prepared 
to  live  with,  and  that  is  for  us  to  continue  to  squabble  over  this 
issue.  So  this  is  not  at  your  request,  I  know,  but  I  will  be  calling 
you  in  about  12  minutes  to  see  whether  or  not  there  is  a  possibility 
of  us  beginning  to  explore  the  possibility  of  a  compromise,  and  I 
hope  we  can  because  I  know  you  sincerely  want  a  crime  bill  and 
I  know  the  ranking  member  sincerely  wants  a  crime  bill,  and 
maybe  we  can  work  it  out. 

Again,  thank  you  for  your  time,  General. 

Attorney  General  Barr.  Thank  you,  Mr.  Chairman. 

The  Chairman.  It  is  a  pleasure  working  with  you.  I  am  going  to 
send  to  you,  if  I  may,  just  because  I  know  your  staff  only  is  work¬ 
ing  14  hours  a  day — we  might  as  well  make  them  work  14V2  hours 
a  day,  like  ours,  as  well — and  that  is  I  have  about  10,  12  questions 
that  I  would  like,  for  the  record,  answered. 

Attorney  General  Barr.  Sure. 

The  Chairman.  There  are  some  matters  that  you  have  already 
covered,  some  you  haven't  covered,  from  Weed  and  Seed,  to  reau¬ 
thorization  of  independent  counsel,  to  handling  of  the  BCCI  inves¬ 
tigation,  and  a  few  other  matters — nothing  that  will  sunrise  you, 
but  I  think  we  should  have  for  the  record  in  this  oversight  effort. 

[The  chairman’s  questions  and  Attorney  General  Barr’s  answers 
apwar  in  the  appendix.] 

The  Chairman.  Anything  you  would  like  to  say.  General,  before 
we  part? 

Attorney  General  Barr.  No.  I  appreciate  once  again  your  cour¬ 
tesy,  Mr.  Chairman. 

The  Chairman.  Thanks. 


Attorney  General  Barr.  It  is  a  pleasure  to  work  with  you. 
The  Chairman.  We  are  adjourned.  Thanks  again. 
[WTiereupon,  at  5:43  p.m.,  the  committee  was  adjourned.] 
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DepAfUacQt  of  Justice 

CXUoe  of  LegiUatKe  AfStin 


OOKc  oi  ite  AmImhi  Anoraqr  Oeaeril 


XiSO 


AUB  30  1992 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 
United  States  Senate 
Washington,  DC  20510 

Dear  Chairman  Biden: 

niis  resp>ond8  to  your  recent  letter  to  Attorney  General 
william  P.  Barr  subaitting  additional  questions  regarding  his 
testimony  before  your  committee  on  June  30,  1992.  The  Department *s 
answers  to  those  questions  are  attached. 

If  you  require  any  further  assistance,  please  do  not  hesitate 
to  contact  me. 


Enclosuxsa 


H.  Lee  Rawls 

Assistant  Attorney  General 
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QUESTIONS  FROK  SENATOR  BIDEN 


Questions  on  Tran6f&r,_Qf  Bureau  of  Justice  Assistance  Fuji_d^ 

Q.  How  such  of  fiscal  year  1991 's  discretionary  portion  of  the 
Drug  Control  and  Systen  Iaprove»ent  Grants  were  transferred  to 
or  adninistered  by  federal  agencies  other  than  the  Bureau  of 
Justice  Assistance?  Please  provide  a  complete  list  of  the 
discretionary  grant^  that  will  be  transferred  or  administered 
by  other  Justice  Department  agencies  along  with  a  specific 
explanation  for  these  grants  being  awarded  to  federal  agencies 
rather  than  ^tate  and  local  agencies?  If  figures  are 
available  for  fiscal  year  1992,  please  provide  them  to  the 
Committee. 

A.  Through  the  discretionary  program  of  the  Edvard  Byrne  Memorial 
State  and  Local  Law  Enforcement  Assistance  Program,  the  Bureau 
of  Justice  Assistance  (BJA)  provides  support  for  programs  to 
control  crime  and  drugs  and  to  improve  the  functioning  of 
State  and  local  criminal  justice  systems,  particularly 
programs  that  are  national  or  multi jurisdictional  in  scope. 
BJA  also  supports  educational  and  training  programs  for 
criminal  justice  personnel  and  provides  technical  assistance 
to  States  and  local  units  of  governments.  All  of  the 
programs  supported  by  BJA  with  discretionary  funds  are  for  the 
benefit  of  State  and  local  criminal  justice  systems  and  the 
funds  are  spent  in  accordance  with  the  statutory  purposes  of 
the  program. 

In  accordance  with  the  authorizing  legislation,  the 
discretionary  program  "is  to  provide  additional  Federal 
financial  assistance  to  public  or  private  agencies  and  private 
nonprofit  organizations"  to  carry  out  the  program.  In  some 
instances,  other  Federal  agencies  may  be  the  roost  effective 
vehicle  for  providing  training  and  technical  assistance  to 
State  and  local  agencies.  The  utilization  of  existing  Federal 
expertise  in  pro%'iding  training  and  technical  assistance  may 
more  directly  and  cost-effectively  serve  the  interests  of 
States  and  localities  than  would  awarding  funds  to  a  private 
grantee.  For  example,  BJA  has  utilized  the  Drug  Enforcement 
Administration  (DEA)  to  provide  State  and  local  officials 
training  on  clandestine  laboratory  investigations  and  officer 
safety  and,  through  the  Federal  Bureau  of  Investigation  (FBI) , 
BJA  has  provided  training  to  State  and  local  officials  in  the 
areas  of  financial  investigation  and  asset  forfeiture.  In 
other  instances,  expertise  may  lie  with  one  of  BJA's  sister 
agencies  within  the  Office  of  Justice  Programs  (OJP) .  For 
instance,  the  mandate  to  conduct  comprehensive  evaluations  of 
the  Byrne  formula  and  discretionary  programs  lies  with  the 
National  Institute  of  Justice  (NIJ) .  In  Fiscal  Year  1991,  the 
Conference  Report  accompanying  the  appropriation  bill 
specified  that  not  less  than  $3  million  should  be  provided  to 
NIJ  for  this  effort.  The  OJP  Bureau  of  Justice  Statistics, 
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which  is  the  principal  agency  for  gathering  statistics  on 
crine,  criminal  offenders,  and  the  criminal  justice  system  at 
all  levels  of  government,  assists  BJA  with  its  comprehensive 
program  to  improve  State  criminal  history  records  information 
systems.  In  some  instances,  another  OJP  bureau  may  have  an 
existing  contract  for  similar  functions,  such  as  clearinghouse 
operations.  For  many  years,  NIJ  has  contracted  for  this  type 
of  service  and  activity.  It  is  more  economical  and  efficient 
for  BJA  to  support  its  clearinghouse  activities  by  "riding” 
the  existing  NIJ  contract,  as  a  separate  component  or  task  of 
the  contract.  These  cooperative,  collaborative  efforts  do  not 
"transfer”  funds  out  of  the  Byrne  Program  nor  does  the 
collaborating  agency  use  these  funds  to  augment  its  own 
resources  or  functions.  Furthermore,  these  efforts  are 
undertaken  in  the  spirit  of  the  Economy  Act. 

A  list  of  FY  1991  projects  undertaken  by  BJA  in  collaboration 
with  other  OJP  bureaus  or  other  Federal  agencies  is  provided. 
A  list  of  projects  initiated  to  date  and  those  planned  in  FY 
1992  is  also  provided.^  In  all  instances  these  efforts  are 
targeted  at  providing  assistance  to  State  and  local  units  of 
government  to  enhance  the  operations  and  effectiveness  of 
their  criminal  justice  systems. 


Questions  on  Federal  Aid, to  State  and  Local  Law  Enforcement 

Q.  It  was  encouraging  to  hear  you  testify  about  the  importance  of 
federal  aid  to  state  and  local  law  enforcement.  As  we 
discussed  at  the  hearing,  including  the  more  than  $3  billion 
in  state  and  local  aid  programs  in  the  Gramm-Republican  crime 
bill  is  a  valuable  change.  Administration  support  for  these 
programs  is,  of  course,  vital  to  finding  the  funds  to  meet 
these  authorization  targets. 

I  assume  that  you,  as  I,  are  not  playing  a  cynical  game  with 
these  authorizations.  That  is,  that  we  are  each  proceeding 
that  the  money  can  be  found  if  the  President  is  willing  to 
find  it  and  that  the  money  will  not  be  found  unless  we 
authorize  these  funding  levels. 

So,  the  key  question  is,  if  these  authorizations 
authorizations  that  are  now  in  a  Republican  crime  bill  -- 
became  law  as  part  of  comprehensive  crime  legislation  that  is 
acceptable  to  the  President,  will  this  Administration  do 
everything  it  can  to  help  find  the  dollars  necessary  to  fund 
these  programs?  What,  specifically,  will  the  Administration 
do  to  fund  these  programs? 
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A.  As  you  knov,  the  constraircs  of  the  Budget  Enforcement  Act  of 
1990  limit  the  available  f- nding  for  new  programs.  As  a 
result,  unless  an  emergency  is  declared,  any  funding  for  this 
assistance  will  be  largely  re-directed  from  current  programs. 
The  President’s  1994  budget  recjuest  is  now  being  developed  and 
no  specific  funding  decisions  have  been  made. 

Q.  The  President  has  wide-ranging  abilities  to  find  dollars  for 
emergency  programs,  will  you  convince  him  to  unleash  these 
powers? 

A.  Provisions  of  the  Budget  Enforcement  Act  allow  the  President 
to  propose  the  appropriation  of  funds  above  the  spending  caps 
if  an  emergency  is  declared.  The  needs  of  State  and  local  law 
enforcement  are  certainly  urgent,  but  they  must  be  weighed 
against  the  deficit  emergency  facing  our  country. 

Q.  Will  your  budget  request  to  0MB  for  FY  1994  seek  full  funding 
to  meet  all  of  these  authorizations?  If  not,  which  of  these 
programs  will  be  fully  funded  in  your  request? 

A.  Currently,  the  Department  is  in  the  process  of  developing  its 
1994  request  to  0MB.  The  Administration  prohibits  the 
disclosure  of  specific  budget  decisions  until  the  President's 
budget  is  transmitted  formally  to  Congress, 

Q.  Will  the  President’s  budget  recjuest  for  FY  1994  fully  fund 
these  programs?  If  not,  which  of  the  several  programs  will  be 
fully  funded  in  the  President's  budget  request  for  FY  1994? 

A.  Presidential  decisions  have  not  yet  been  made.  In  addition, 
the  nature  and  amounts  of  the  President's  decisions  are 
confidential  and  may  not  be  released  until  the  budget  request 
is  transmitted  formally  to  Congress. 

Q.  As  you  know,  the  President's  budget  for  1993,  actually  cut  aid 
to  state  and  local  law  enforcement  by  $116  million.  Not  only 
was  the  juvenile  justice  budget  slashed  by  more  than  $60 
million,  but  $36  million  was  cut  from  the  state  and  local  aid 
portion  of  the  high  intensity  drug  trafficking  areas  program, 
and  numerous  other  programs  were  cut. 

While  I  was  e.icouraged  to  hear  you  testify  that  you  will  fight 
to  support  the  "front  lines"  of  the  anti-drug,  anti-crime 
effort,  I  do  not  understand  how  this  squares  with  the 
president's  budget. 

Moreover,  I  do  not  know  how  this  squares  with  your  comments  to 
the  law  enforcement  community.  For  example,  after  a  speech  to 
the  National  Sheriff's  Association  --  on  June  21,  1992  ,  in  San 
Diego  —  you  were  quoted  in  newspaper  accounts  as  saying: 
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Now  is  not  the  time  for  cutbacks  in  law  enforcement. 

Police,  prosecutors,  and  prisons  are  a  good  investment. 

We  cannot  afford  not  to  invest  in  more  law  enforcement. 

If  this  accurately  quotes  your  words,  could  you  explain  how  do 
these  comments  square  with  the  reality  of  the  budget  proposed 
by  President  Bush  that  cuts  $116  million  from  federal  aid  to 
state  and  local  law  enforcement? 

A.  The  reduction  of  $116  million  for  state  and  local  law 
enforcement  programs  is  largely  made  up  of  decreases  for 
programs  in  the  Department  of  Justice  appropriation  for  the 
Office  of  Justice  Programs,  specifically  Juvenile  Justice 
Programs  ($61  million)  and  the  Regional  Information  Sharing 
System  Program  ($14.5  million).  However,  the  total  also 
includes  a  cut  of  $36  million  for  the  High  Intensity  Drug 
Trafficking  Areas  Program  (HIDTA) ,  which  is  administered  by 
the  Office  of  National  Drug  Control  Policy.  Although  the 
Department  of  Justice  did  propose  full  funding  in  1993  for  the 
Juvenile  Justice  Program,  limited  resources  available  for  the 
Administration's  priorities  did  not  permit  the  funding  of 
these  programs. 


Qyest,  ■"n8_Qn  Civil  Asset  Forfeiture 

Q.  As  you  know,  the  equitable  sharing  provisions  of  the  1984 
Crime  Bill  have  greatly  increased  cooperation  among  federal, 
state  and  local  law  enforcement  officials.  One  proposed 
change  in  the  Justice  Department's  Asset  Forfeiture  Fund  has 

been  to  increase  the  Department's  "off  the  top"  share  for 

administrative  expenses  --  from  the  current  10%  to  15%  or  20%, 
depending  upon  the  litigation  required  by  each  case.  Has,  in 
fact,  this  change  gone  into  effect? 

If  this  change  has  gone  into  effect,  under  what  authority  does 
the  Department  of  Justiqe  make  such  a  change,  absent 

Congressional  action? 

I f  such  a  change  has  gone  into  effect,  could  you  please  share 
with  the  Committee  the  specific  justification  for  increasing 
the  Department's  share  for  administrative  expenses? 

A.  The  change  has  gone  into  effect.  By  way  of  background, 

section  881(e)(3)  of  Title  21  states  that  "The  Attorney 
General  shall  assure  that  any  property  transferred  to  a  State 
or  local  law  enforcement  agency  .  .  .  has  a  value  that  bears 

a  reasonable  relationship  to  the  degree  of  direct 
participation  of  the  State  or  local  agency  in  the  law 
enforcement  effort  resulting  in  the  forfeiture  ..." 
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In  the  typical  joint  case,  the  Department  assess  the  relative 
degree  of  participation  in  the  case.  In  a  simple  case,  if  the 
Delaware  State  Police  and  the  Federal  Bureau  of  Investigation 
(FBI)  put  an  equal  amount  of  time  and  effort  into  a  case 
resulting  in  a  federal  forfeiture  generating  $1  million  in  net 
proceeds,  then  one-half  of  the  net  proceeds  ($500,000)  is 
transferred  to  the  Delaware  State  Police  and  the  remainder  is 
retained  in  the  Department  of  Justice  Assets  Forfeiture  Fund. 
The  portion  retained  represents  the  efforts  of  the  FBI  and  the 
United  States  Attorney's  Office  which  prosec  tes  the  case. 
The  only  subtractions  in  arriving  at  the  "net  proceeds"  are 
actual  out-of-pocket  payments  for  property  management, 
satisfaction  of  liens  held  by  innocent  lienholders, 
advertising  costs  paid  out  to  newspapers,  payments  to 
informants  and  so  forth.  No  subtraction  is  made  for 
"overhead"  or  "administrative  expenses." 

Confusion  often  arises  over  the  federal  equitable  share 
retained  in  so-called  "adoptive  seizure"  cases.  In  these 
cases.  State  or  local  law  enforcement  agencies  have  done  all 
the  pre-seizure  work  involved  In  a  case  and  bring  the  seized 
property  to  a  federal  agency  for  "adoption"  and  federal 
forfeiture.  The  Department  of  Justice  commenced  "adoptive 
seizures"  in  1985  as  a  way  to  encourage  forfeitures  in  States 
which  had  weak  forfeiture  laws.  Lacking  experience,  the 
Department  established  a  "presumptive"  federal  equitable  share 
of  10%  of  the  net  proceeds  for  carrying  out  the  legal  and 
additional  investigative  work  involved  in  transforming  a 
"seizure"  into  a  "forfeiture."  As  adoptive  cases  are  fairly 
uniform  in  the  relative  degree  of  effort  devoted  by  federal. 
State,  and  local  officials  and  thus  lend  themselves  to  use  of 
a  "flat-rate"  share;  the  use  of  this  "presumptive"  federal 
share  also  avoids  the  necessity  of  requiring  an  accounting  of 
hours  devoted  to  the  case  by  federal.  State,  and  local 
officials.  Some  State  and  local  officials  have  mistakenly 
viewed  this  federal  share  as  an  "administrative  fee"  which  is 
highly  misleading. 

In  reviewing  the  adoptive  program  in  1990,  the  Department 
concluded  that  the  10%  federal  share  was  unrealistically  low 
and  increased  the  federal  share  in  adoptive  cases  to  15%  in 
uncontested  cases  and  20%  in  contested  cases  for  all  State  and 
local  seizures  adopted  on  or  after  September  1,  1990.  As  of 
this  date,  the  pKJlicy  will  have  been  in  place  for  two  years. 

The  authority  for  the  change  is  the  basic  sharing  authority 
set  out  at  21  U.S.C.  881(e)(3).  The  Department  reads  the 
cited  statute  as  requiring  that  the  United  States  of  America, 
as  well  as  State  and  local  law  enforcement  agencies,  receive 
its  equitable  share  of  federal  forfeiture  proceeds. 
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The  Department's  Office  of  Inspector  General  (OIG)  is 
currently  auditing  the  eq[uitable  sharing  program  and  is 
reviewing  the  federal  share  retained  in  adoptive  cases  to 
determine  whether  it  is  too  low,  too  high,  or  appropriate.  An 
OIG  report  is  expected  in  August  or  September  and  the 
Department  will  give  great  weight  to  the  OIG  recommendation  as 
to  the  appropriate  federal  eq[uitable  sharing  percentage  in 
adoptive  seizure  cases. 


Questiong  QJi_the__«e^d  and  Seed  Program 

Q.  Please  list  each  of  the  programs  --  including  Congressional 
appropriations  for  FY  1992,  and  President's  request  for  FY 
1993  —  that  .are  components  of  the  Weed  and  Seed  proposal? 

A.  In  FY  1992,  the  Department  of  Justice  has  allocated  about 
$13.8  million  to  expand  the  initial  pilot  phase  of  the  Weed 
and  Seed  program.  Of  this  amount,  $9  million  was  provided 
from  the  United  States  Attorneys  Account,  in  close  cooperation 
with  OJP  and  the  BJA  to  initiate  the  16  new  Weed  and  Seed 
demonstration  projects  to  provide  continuation  funding  for  the 
pilot  sites  and  to  coordinate  the  Special  Operation  Weed  and 
Seed  in  Los  Angeles.  In  addition  to  the  funding  provided  by 
the  U.S.  Attorneys,  BJA  has  contributed  $3.5  million  of  Byrne 
Discretionary  funds  from  base  resources  to  supi>ort  the  Weed 
and  Seed  program.  Boys  and  Girls  Clubs  of  America  has  also 
agreed  to  establish  clubs  in  public  housing  in  Weed  and  Seed 
sites,  consistent  with  the  $2.5  million  Congressional  earmark 
and  will  allocate  approximately  $1  million  toward  the 
establishment  of  these  clubs.  BJA  will  provide  $350,000  for 
training  and  technical  assistance  to  the  Weed  and  Seed  pilot 
sites,  as  well  as  other  jurisdictions  that  are  interested  in 
implementing  a  Weed  and  Seed  project.  In  addition,  a  new 
project  will  be  initiated  in  1992  bythe  National  Institute  of 
Justice  to  perform  a  process  evaluation  of  up  to  ten  Weed  and 
Seed  sites.  The  Weed  and  Seed  neighborhoods  are  also  eligible 
to  receive  targeted  monies  under  a  variety  of  existing  Federal 
programs  during  Fiscal  Year  1992.  For  example,  OJP  and  the 
Office  for  Resident  Initiatives  in  the  Department  of  Housing 
and  Urban  Development  (HUD)  are  currently  negotiating  an 
interagency  agreement  to  deyelop  and  deliver  training  and 
technical  assistance  for  residents  and  public  housing  police 
on  implementing  community  policing  in  public  housing 
developments.  Additionally,  HUD,  under  its  Drug  Elimination 
Grant  Program  Notice  of  Funding  Availability  for  FY  1992, 
provides  that  applicants  who  are  coordinating  with  Operation 
Weed  and  Seed  will  be  given  preference  in  funding. 

The  President’s  budget  request  for  1993  includes  a  total  of 
$500  million  to  support  this  comprehensive  initiative.  A 
chart  identifying  each  component  of  the  program  is  provided. 


74 


7 


The  $500  allllon  Includes  $30  ■illion  for  the  Department  of 
Justice,  made  up  of  $20  million  for  the  U.s.  Attorneys  and  $10 
million  for  the  Office  of  Justice  Programs.  The  $20  million 
requested  for  the  U.S.  Attorneys  includes  $5.7  million  from 
base  resources  and  $14.3  million  in  new  funding.  The  $10 
million  for  OJP  includes  $2  million  in  the  Juvenile  Justice 
High  Risk  Youth  program  and  $8  million  of  Edvard  Byrne 
Discretionary  funds.  All  of  the  OJP  funds  are  from  base 
resources . ^ 


Q.  Hhat  authority  will  the  u.s.  Attorney's  in  Weed  and  Seed 
demonstration  sites  have  over  Weed  and  Seed  funds  distributed 
by  federal  agencies  other  than  the  Justice  Department? 

A.  Weed  and  Seed  is  a  locally  driven  strategy  that  is  coordinated 
in  the  community  by  a  local  steering  conunittee.  The  U.S. 
Attorney  acts  to  facilitate  and  initiate  the  coordination 
required  among  lav  enforcement  and  social  service  agencies. 

Funds  provided  by  other  Federal  agencies  will  be  administered 
by  those  agencies  —  not  by  the  U.S.  Attorneys. 

Q.  How  will  grant  recipients  for  Weed  and  Seed  funds  distributed 
by  federal  agencies  other  than  the  Justice  Department  be 
selected?  According  to  regulations  currently  governing  the 
distribution  of  these  funds?  What  impact  will  this  have  on 
existing  selection  procedures,  such  as  peer  review  systems? 

A.  An  Interagency  working  group  has  been  established  at  the 
Federal  level  to  determine  and  establish  procedures  for  the 
operation  and  implementation  of  the  Weed  and  Seed  program.  At 
this  time,  it  is  envisioned  that  each  Federal  agency  will  be 
responsible  lor  the  administration  of  its  own  grant  program. 

The  Attorney  General  will  provide  the  leadership  and 
coordination  efforts  necessary  to  implement  the  Weed  and  Seed 
strategy,  including  developing  a  plan  for  the  use  of  Federal 
funds  appropriated  for  selected  activities  in  the  Departments 
of  Labor,  Education,  Health  and  Human  Services, 
Transportation,  Agriculture,  and  Housing  and  Urban 
Development.  Each  participating  Federal  Department,  however, 
will  be  responsible  for  accounting  for  the  expenditure  of 
funds  under  their  administration.  The  Attorney  General  will 
also  solicit  plans  from  State  and  local  applicants  to 
revitalize  neighborhoods  using  programs  administered  by  these 
agencies  and  will  review  and  approve  these  plans  in 
consultation  with  the  Federal  agency  to  which  the  funds  are 
appropriated.  Again,  at  this  time  it  is  envisioned  that  each 
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Federal  agency  will  be  responsible  for  the  administration  of 
its  own  grant  program. 

Q-  Will  Weed  and  Seed  furcV*  distributed  by  federal  agencies  other 
than  the  Justice  Department  be  disbursed  according  to 
regulations  currently  governing  these  programs? 

A.  As  stated  above ^  an  interagency  working  group  has  been 
established  at  the  Federal  level  to  determine  and  establish 
procedures  for  the  operation  and  implementation  of  the  Weed 
and  Seed  program.  At  this  time,  it  is  envisioned  that  each 
Federal  agency  will  be  responsible  for  the  administration  of 
its  own  grant  program.  « 


Questions  on  the  Assassination  of  Judge  Falcone 

Q.  Due  to  the  Judge’s  membership  in  the  Ital ian-American  Working 
Group  (lAWG)  on  Organized  Crime,  do  you  believe  there  are  any 
other  avenues  for  cooperation? 

A.  The  Department  of  Justice  (DOJ)  views  Judge  Falcone's  murder 
as  a  cowardly  act  carried  out  by  desperate  people.  DOJ  does 
not  view  this  act  as  part  of  an  international  criminal 
conspiracy  against  law  enforcement.  DOJ  has  pledged  to  assist 
Italian  authorities  in  any  way  possible  to  help  bring  to 
justice  those  individuals  responsible  for  this  heinous  act. 

Specifically,  the  FBI  has  made  available  the  entire  scientific 
expertise  of  their  Laboratory  Division  and  the  outstanding 
expertise  of  their  Criminal  Investigative  Division  to  assist 
the  Italian  authorities  in  their  search  for  the  perpetrators 
of  this  wanton  act  of  violence. 

Experts  from  the  FBI  Laboratory  and  the  Criminal  Investigative 
Division  traveled  to  Palermo,  Sicily  on  May  29,  1992  and 

departed  June  4,  1992  and  worked  at  the  bomb  site  near  Palermo 
with  the  Italian  authorities  in  an  effort  to  obtain  every 
possible  shred  of  evidence  to  indict  and  con'^ict  those 
responsible  for  these  murders. 

The  FBI  is  in  the  process  of  conducting  an  exchange  program 
between  FBI  officials  and  the  new  Direzione  Investigativa 
Antimafia  (DIA)  to  assist  the  Italians  in  establishing  the 
organizational  and  administrative  structure  of  this  new 
agency.  The  DIA  will  eventually  assume  responsibility  for  all 
Mafia  investigations  in  Italy.  Hopefully  this  spirit  of 
cooperation  will  send  a  signal  to  the  criminals  responsible 
for  these  murders  that  they  are  not  operating  in  a  vacuum,  and 
that  these  murders  have  international  ramifications. 
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Q.  Do  you  thinX  it  is  appropriate  to  grant  protection  to 
witnesses  —  under  the  Witness  Protection  Program  —  who  help 
bring  these  killers  to  justice? 

A.  As  the  Witness  Security  Reform  Act  (18  U.S.C.  3521,  et  seq.) 
is  written,  there  are  no  specific  provisions  which  authorize 
witness  protection  for  persons  who  testify  in  foreign  proceed¬ 
ings,  absent  a  nexus  to  a  prosecution  brought  by  the  United 
States  government.  Currently,  the  statute  provides  for  states 
to  request  that  the  United  States  relocate  a  witness  in  a 
state  case.  If  the  case  is  unrelated  to  a  federal  prosecu¬ 
tion,  the  federal  government  will  provide  protection  if  the 
state  reimburses  the  federal  government  for  the  cost  of  the 
relocation. 

In  the  spirit  of  international  cooperation  in  criminal 
matters,  it  may  be  possible  under  existing  law  to  afford 
protection  to  a  witness  in  a  foreign  proceeding,  provided  that 
1)  the  case  in  the  foreign  country  meets  the  criteria  used  to 
evaluate  United  States  federal  cases,  2)  the  foreign  govern¬ 
ment  reimburses  the  United  States  government  for  the  cost  of 
relocation,  and  3)  the  witness  is  allowed  entry  into  the 
United  States.  The  Department  would  welcome  the  opportunity 
to  work  with  Congress  to  draft  legislation  to  clarify  this 
question. 

Q.  Do  you  believe  that  there  are  any  statutes  under  which  the 
United  states  could  assert  jurisdiction  over  the  prosecution 
of  these  killers?  Is  the  Department  pursuing  all  of  these 
avenues? 

A.  There  are  a  number  of  Federal  statutes  that  provide  the  United 
States  with  the  jurisdiction  to  investigate  and  prosecute  the 
unknown  subjects  of  the  Falcone  investigation.  The  statues 
include  Title  18,  U.S.C. ,  Section  1959,  Violent  Crimes  in  Aid 
of  Racketeering  Activity;  Title  18,  U.S.C.,  Section  1961, 

Racketeering  Influenced  and  Corrupt  Organizations;  Title  18, 
U.S.C.,  Section  1952,  Interstate  and  Foreign  Travel  or 
Transportation  in  Aid  of  Racketeering  Enterprises. 

These  statutes  permit  United  States  prosecutions  of  a  crime 
partially  or  even  mostly  committed  on  foreign  soil  if  some 
aspect  of  the  planning  of  the  crime  occurred  within  U.S. 
jurisdiction.  The  FBI  is  pursuing  this  investigation  vigor¬ 
ously.  Aside  from  the  scientific  and  technical  assistance 
being  rendered  to  the  Italian  Authorities,  there  are  many 
other  investigative  areas  being  pursued  at  the  present  time. 
However,  because  it  is  a  pending  matter  I  am  not  at  liberty  to 
make  any  further  comments. 
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Q.  Do  any  of  the  initiatives  against  international  terrorists  -- 
such  as  Bonetary  rewards  --  hold  promise  for  this 
investigation? 

A.  The  statute  to  which  you  are  apparently  referring  is  22  U.S.C. 
2708,  which  pertains  to  rewards  for  acts  of  terrorism 
coBBitted  primarily  outside  the  United  States,  (Since  Judge 
Falcone  was  killed  outside  the  United  States,  18  U.S.C.  3071, 
a  statute  which  provides  for  rewards  for  acts  of  terrorism 
priBarily  within  the  United  States,  would  not  apply,  even  if 
the  crime  were  considered  an  act  of  terrorism.)  22  U.S.C. 
2708  provides  that  for  the  payment  of  a  reward,  the  crime 
involved  Bust  be  considered  an  "act  of  international  terror¬ 
ism**  and  be  **again8t  a  United  States  person  or  United  States 
property.**  It  appears  very  doubtful  that  the  Judge  Falcone 
murder  meets  either  criteria. 

18  U.S.C.  3076  provides  that  a  person  eligible  for  a  reward 
under  22  U.S.C.  2708  or  18  U.S.C.  3071  may,  in  the  discretion 
of  the  Attorney  General,  participate  in  the  witness  protection 
program.  But,  this  statute  would  also  appear  not  to  apply 
since  the  facts  as  known  in  the  Falcone  case  indicate  he  was 
not  a  United  States  person,  was  not  killed  in  the  jurisdiction 
of  the  United  States,  and  his  killing  probably  would  not  be 
considered  an  act  of  terrorism. 

Q.  Newspapers  have  reported  a  potential  link  with  the  Colombian 
cocaine  cartels,  can  you  comment? 

A.  It  is  impossible  to  say  at  this  point  who  was  responsible  for 
two  reasons:  first  it  is  a  pending  investigation  of  the 
Italian  authorities  on  which  the  FBI  is  assisting;  and, 
second,  the  evidence  is  still  being  evaluated  and  it  would  be 
premature  to  comment  on  that  at  this  time. 


Questions  on  the  Bureau  of  Justice  Statistics 

Q.  What  is  the  current  Justice  Department  policy  concerning  the 
inclusion  of  comments  on  policy  in  Bureau  of  Justice 
Statistics  Reports? 

A.  In  its  reports,  the  Bureau  of  Justice  Statistics  (DJS) 
presents  analysis  based  upon  the  statistical  data  contained 
within  the  report.  While  BJS  does,  to  the  extent  appropriate, 
indicate  how  this  information  may  relate  to  policies  or 
practices  of  interest  to  the  justice  community  and  others,  it 
scrupulously  avoids  staking  out  specific  policy  positions  in 
its  analysis.  BJS  data  is  collected  independently  and, 
through  the  University  of  Michigan,  is  made  available  to 
researchers  across  the  nation  for  further  analysis  and 
replication.  While  BJS  analysis  is  cited  by  the 
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Adjiinistration  and  Congress  in  support  of  various  policy 
positions,  the  central  mission  of  BJS  is  to  provide  to  all 
consujiers  the  sost  accurate  data  and  statistical  analyses 
possible  of  operationally  relevant  topics.  For  these  reasons, 
every  attei^pt  is  aade  to  avoid  the  appearance  of  promoting 
specific  policies  within  BJS  statistical  reports. 


Questions  on  Reauthorizatlon^ of  the  Independent  Counsel 

Q.  Later  this  year,  the  independent  counsel  statute  will  expire 
unless  Congress  reauthorizes  it.  Last  fall,  in  connection 
with  your  confimation  hearing,  in  response  to  my  written 
questions  asking  whether  you  supported  reauthorization  of  the 
independent  counsel  statute,  you  stated  that: 

(T]he  Administration  has  had  certain  practical  concerns 
with  the  statute,  such  as  the  independent  counsel's 
budget,  the  extent  to  which  (the]  independent  counsel  is 
bound  by  Department  of  Justice  policies  and  procedures, 
and  the  scope  of  the  statute's  coverage.  In  general, 
assuming  that  the  Administration's  concerns  are 
satisfactorily  met,  I  expect  that  I  would  be  able  to 
support  reauthorization. 

You  wrote  further  that: 

I  would  not  raise  constitutional  objections  to  the 
reauthorization  in  its  present  form.  Rather  I  would 
treat  this  matter  as  a  policy  decision.  I  would 
recommend  changes  in  the  statute  to  address  the  practical 
concerns  noted  above. 

Hore  recently  —  last  month  on  "Larry  King  Live"  —  you  spoke 
of  being  opposed  to  the  statute  as  currently  written. 

Please  identify  each  of  the  specific  features  of  the 
independent  counsel  statute  as  currently  written  that  cause 
you  concern,  and  describe  what  change  in  the  statute  would 
adequate  resolve  your  concern. 

A.  The  Administration's  position  on  the  reauthorization  of  the 
Independent  Counsel  Act  was  set  forth  by  Deputy  Attorney 
General  Terwllliger  on  August  11,  1992,  in  testimony  before  a 
Subcommittee  of  the  Senate  Governmental  Affairs  Committee.  A 
copy  of  that  testimony  is  enclosed  for  your  review. 
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Q.  If  tiiese  concernB  are  addressed  by  Congress,  will  the 
President  support  reauthor izat ion  of  the  independent  counsel 
statute?  Will  you  advise  his  to  do  so? 

A.  See  above. 


QuggtiQIlff  on  tbe  Office  of  Professional  Responsibility 

Q.  In  February  1992,  the  General  Accounting  Office  issued  a 
report  on  the  operations  of  the  office  of  Professional 
Responsibility  (OPR).  In  its  report,  GAO  recommended  that  OPR 
make  several  specific  improvements  in  its  procedures.  For 
example,  GAO  recommended  that  OPR  establish  written  standards 
for  conducting  and  documenting  its  work,  in  part  to  ensure 
that  all  reasonable  follow-up  leads  are  investigated.  Has  this 
recommendation  been  implemented?  If  not,  why  not? 

A.  The  recommendation  has  been  implemented  effective  May  12, 
1992. 


Q.  If  BO  will  you  provide  a  copy  of  the  written  standards  to  the 
Committee? 

A.  A  copy  of  the  standards  and  the  implrTienting  memorandum  are 
attached. ^ 

Q,  GAO  also  noted  that  OPR  is  authorized  by  regulation  to  make 
recommends^,  ions  to  the  Attorney  General  on  broad  policy 
changes  and  improvements  in  department-wide  operations  but 
does  not  presently  undertake  such  analyses.  GAO  recommended 
that  OPR  assume  responsibility  for  periodic  review  of  ail 
internal  investigative  case  files  to  identify  and  address 
systemic  changes  that  may  be  warranted  in  the  Department's 
procedures  an  policies.  Has  this  recommendation  been 
implemented?  If  not,  why  not? 

A.  The  recommendation  has  been  implemented  effective  May  12, 
1992.  However,  the  question  mischaracterizes  the  issue.  As 
the  Department  pointed  out  in  its  comments  to  the  draft  GAO 
report,  there  are  numerous  examples  (six  were  cited  in  OPR's 
comments  to  the  GAO  report)  of  OPR  identifying  instances  of 
systemic  problems  and  the  need  for  policy  changes.  GAO  was 
apparently  concerned  with  yet  another  more  formal  analysis  of 
cases  over  time  to  identify  problems  based  upon  observable 
trends  to  identify  any  need  for  policy  changes  not  already 
addressed  as  a  part  of  OPR's  investigative  activities. 
Accordingly,  OPR  has  agreed  to  perform  an  analysis  of  its 
closed  cases  on  an  annual  basis  to  determine  if  trends  exist 
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Which  clearly  suggest  the  need  for  policy  changes.  OPR  will 
also  continue  to  identify  systenic  problems  which  are  noted  in 
the  course  of  its  investigations  and  will  notify  appropriate 
Department  officials  and  make  necessary  recommendations. 

Q.  If  so,  will  you  direct  OPR  to  report  on  ..ts  findings  on  a 
regular  basis?  Will  you  make  such  reports  available  to  this 
committee? 

A.  OPR  has  committed  to  performing  a  broad  review  of  its  cases  on 
an  annual  basis.  I  believe  that  is  an  appropriate  time 
interval;  therefore,  there  is  no  need  for  me  to  direct  OPR  to 
take  any  action.  Consistent  with  past  practice  regarding  OPR 
reports,  OPR  will  provide  a  briefing  to  appropriate  members  of 
the  Committee  with  respect  to  such  matters. 

Q.  Finally,  GAO  found  that  OPR  does  not  determine  the  results  of 
investigations  referred  to  other  units  within  the  Department, 
nor  does  OPR  monitor  the  imposition  of  disciplinary  action 
resulting  from  investigations  conducted  either  by  other  units 
or  OPR  itself.  GAO  recommended  that  OPR  track  the  results  — 
including  whether  disciplinary  actions  were  imposed  on 
employees  who  engage  in  misconduct  —  of  investigations  it 
completes  as  well  as  those  handled  by  other  units.  Has  this 
recommendation  been  implemented?  If  not,  why  not? 

A.  The  recommendation  has  been  implemented  effective  May  12, 
1992.  For  cases  closed  after  May  12,  1992,  the  OPk  file  will 
reflect  the  disposition  of  the  matter  as  well  as  the 
disciplinary  action,  if  any,  imposed. 

Q.  The  GAO  report  included  a  statistical  analysis  of  the  number 
of  cases  OPR  investigated,  the  numbei  of  cases  in  which 
allegations  of  misconduct  were  found  to  have  merit,  and  the 
number  in  which  disciplinary  action  was  taken.  will  you 
direct  OPR  to  maintain  these  type  of  statistics  in  connection 
with  tracking  the  results  of  investigations  of  misconduct  by 
Department  employees? 

A.  Under  the  procedures  adopted  following  the  GAO  report,  OPR 
will  not  close  a  file  until  the  final  results  of  the  matter, 
including  disciplinary  action,  if  any,  are  documented  in  the 
file.  As  a  result  OPR  will,  maintain  statistics  on 
substantiated  cases  and  disciplinary  actions  taken. 

0.  Will  you  make  such  statistics  available  to  this  committee  on 
a  periodic  basis? 

A.  The  statistics  will  be  reported  in  OPR's  Annual  Report  for  FY 
1993  and  each  fiscal  year  thereafter  and  will  be  available  to 
the  Committee  in  that  form. 
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Quggtions  on  the  Clean  Air  Act  Recrulations 

Q.  Is  it  the  case  that  the  Department  was  asked  to  provide  an 
opinion  supporting  the  new  regulations  after  the  President 
decided  to  issue  them,  and  had  not  provided  an  opinion 
analyzing  the  regulations  prior  to  the  President's  decision? 

A.  No.  The  Department  was  asked  to  provide  its  opinion 
concerning  the  issue  of  public  notice  and  comment  on  permit 
amendments  before  the  Administration's  decision  on  this 
question,  and  in  fact  provided  its  opinion  before  the 
decision.  The  Department  had  commenced  its  review  of  this 
question  long  before  the  policy  decision  was  taken. 
Similarly,  EPA  had  been  repeatedly  informed  of  our  legal 
conclusions  on  this  question  prior  to  the  policy  decision.  In 
particular,  a  written  summary  of  our  views  was  conveyed  to 
that  agency  through  a  March  1992  letter  from  then  Acting 
Assistant  Attorney  General  Barry  M.  Hartman  of  the 
Department's  Environment  and  Natural  Resources  Division. 
Administrator  Reilly  requested  and  received  a  detailed  written 
opinion  from  the  Department  after  the  Administration's  policy 
decision  had  been  made,  to  confirm  and  elaborate  on  the  advice 
the  Department  had  earlier  provided. 

Q,  If  yes,  why  did  the  Department  not  provide  an  opinion  on  the 
legality  of  the  new  regulation  prior  to  the  President's 
decision? 

A.  As  explained  above,  the  Department  repeatedly  provided  its 
legal  opinion  on  this  issue  prior  to  the  Administration's 
policy  decision. 

Q.  Did  you  or  anyone  else  in  the  Department  ever  advise  the  White 
House,  the  Competitiveness  Council,  or  the  Environmental 
Protection  Agency  that  the  proposed  regulations  are 
inconsistent  with  Congressional  intent  as  expressed  in  the 
1990  Clean  Air  Act  amendments? 

A.  No.  Our  legal  advice  to  client  agencies  is,  of  course, 
privileged  from  disclosure,  including  disclosure  to  Congress. 
Because  our  opinion  to  the  Administrator  has  been  disclosed, 
however,  and  l^cause  it  has  been  suggested  that  the  Department 
offered  our  clients  inconsistent  advice  on  the  question  of 
public  notice  and  comment,  I  believe  it  is  appropriate  to 
state  that  neither  before  nor  after  the  issuance  of  the 
Department's  opinion  on  public  notice  and  comment  to 
Administrator  Reilly  has  the  Justice  Department  ever  advised 
the  White  House,  the  Competitiveness  Council,  or  EPA  that  the 
proposed  permit  regulation's  omission  of  public  notice  and 
comment  was  unlawful  under  the  Clean  Air  Act.  As  the  attached 
June  3,  1992  letter  to  Representative  Waxman  explains  in 

greater  detail,  the  two  pieces  of  "evidence"  that  have  been 
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cited  to  suggest  a  contradiction  in  our  position  on  public 
notice  and  comment  in  no  way  support  that  charge.  Rather,  it 
has  been  this  Department's  consistent  view  that  the  1990  Clean 
Air  Act  Amendments  give  EPA  the  discretion  to  allow  the  States 
either  to  require  or  to  omit  such  procedures. 

On  May  10,  1991,  EPA  issued  a  proposed  permit  rule  that,  like 
the  recent  final  rule,  would  have  allowed  States  to  approve 
minor  permit  amendments  without  public  notice  and  comment.  In 
congressional  testimony  on  May  1,  1991,  then-General  Counsel 
E.  Donald  Elliott  of  EPA  testified  that  "[i]t  certainly  is  the 
case  that  I  would  not  sign  off  on  Something  that  I  thought  was 
clearly  illegal  and  [where]  no  argiiment  could  be  made  that 
this  was  in  compliance  with  the  law."  Subcomm.  on  Health  and 
Environment,  House  Comm,  on  Energy  and  Commerce  (May  1,  1991) 
(trans.  at  110).  Mr.  Elliott  defended  the  legality  of  the 
proposed  rule's  minor  permit  procedure  throughout  the  hearing. 
See,  e.g. .  id.  at  162  ("[B)oth  I  ai  ^  the  Justice  Department 
believe  in  this  instance  that  this  provision  meets  the  minimum 
requirements  of  legal  defensibility . ") ;  id.  at  93  ("We  don't 
believe  that  [section]  502(b) (10)  about  operational 
flexibility  is  the  only  tool  in  the  Act  that  Congress  provided 
for  us  to  deal  with  these  problems.") 


Q. 


A. 


Did  you  or  others  in  the  Department  provide  any  advice  in 
connection  with  the  proposed  regulations  to  the  White  House, 
the  Competitiveness  Council,  or  the  Environmental  Protection 
Agency  during  the  period  between  May,  1991  —  when  the  White 
House  first  issued  its  proposal  --  and  May,  1992  —  when  the 
President  made  his  final  decision?  If  yes,  please  describe 
the  contacts  that  took  place. 

As  noted  above,  our  legal  advice  to  our  clients  is  protected 
by  well-recognized  privileges  against  disclosure. 
Nevertheless,  I  think  it  appropriate  in  the  circumstances  of 
this  case  to  state  that)  Department  personnel  did  provide 
formal  and  informal  legal  advice  on  the  public  notice  issue  to 
EPA,  the  White  House,  and  the  Competitiveness  Council  during 
the  period  in  question,  through  a  number  of  mostly  informal 
meetings  and  telephone  conversations. 


Our  legal  analysis  of  this  issue  was  and  is  that  the  1990 
Clean  Air  Act  Amendments  permit  EPA  wide  latitude  either  to 
require  the  States  to  provide  for  notice  and  comment,  or  to 
permit  the  States  to  reach  their  own  determinations  as  to 
whether  notice  and  comment  are  necessany  or  appropriate  for 
their  particular  circumstances,  as  both  the  initial  and  final 
EPA  permit  rules  provide.  Nothing  in  our  opinion,  or  in  ERA'S 
permit  rule,  prevents  any  State  from  offering  full  opportunity 
for  notice  and  comment,  should  it  so  desire.  The 
Administration  believes  that  leaving  this  decision  to  the 
States  is  fully  in  accord  with  the  Act's  mandate  for 
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[ajdequate,  streamlined,  and  reasonable  procedures  .  .  .  for 
expeditious  review  of  permit  actions  .  .  . 


Questions  on  International  Antitrust 

Q.  Earlier  this  year,  you  announced  a  change  in  Justice 
Department  policy  concerning  the  extraterritorial  application 
of  our  antitrust  laws.  Specifically,  this  change  allows  for 
the  prosecution  of  foreign  cartels  that  injure  U.S.  exporters 
trying  to  compete  in  a  closed  foreign  market,  even  when  there 
is  no  proof  of  harm  to  American  consumers.  Have  you  initiated 
prosecutions  of  this  type,  since  the  announced  change  of 
policy?  If  so,  please  indicate,  to  the  extent  possible,  the 
number  and  nature  of  these  prosecutions.  If  not,  why  not, 

A.  No  prosecutions  have  been  brought  since  the  April  3,  1992, 

policy  change.  It  is  important  to  us  that  any  case  brought 
under  this  theory  be  well-considered  and  well-developed.  It 
ordinarily  takes  a  considerable  period  of  time  between  the 
initiation  of  an  antitrust  Investigation,  and  the  point  at 
which  sufficient  evidence  has  been  obtained  to  warrant  filing 
a  case.  Prior  to  the  April  3  announcement,  the  Department's 
policy  had  been  not  to  pursue  antitrust  investigations  based 
only  on  harm  to  exporters.  As  a  result,  there  were  no 
investigations  of  this  nature  in  the  pipeline  at  the  time  the 
change  was  made. 

Q.  How  have  our  largest  trading  partners  responded  to  this  change 
In  antitrust  policy?. 

A,  They  have  welcomed  our  expressed  intention  to  implement  the 
policy  consistently  with  principles  of  international  comity, 
and  our  stated  willingness  to  work  with  antitrust  authorities 
of  the  importing  country  when  the  conduct  violates  their  laws 
and  they  are  prepared  to  take  action  to  remedy  the  conduct. 

Q.  What  difficulties  are  presented,  in  these  cases,  by  barriers 
to  effective  discovery  in  foreign  nations?  How  can  these 
discovery  problems  be  overcome? 

A.  Obtaining  evidence  located  abroad  is  often  more  difficult  than 
obtaining  evidence  located  in  the  United  States.  There  often 
are  instances  in  which  the  Department  does  not  have 
jurisdiction  over  foreign  individuals  or  firms  that  have 
relevant  information  abroad.  Even  when  the  Department  is  in 
a  position  to  assert  jurisdiction,  however,  we  find  that  many 
foreign  governments  object  to  the  use  of  compulsory  process  by 
another  government  to  obtain  evidence  from  within  their 
territories  as  a  violation  of  sovereignty.  A  number  of  these 
governments  have  enacted  blocking  laws  that  prohibit 
compliance  with  such  discovery  demands.  Efforts  to  compel  the 
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prc>duc;:ion  of  foreign  located  information  may  lead  to  time- 
consuming  litigation  over  the  legal  implications  of  these 
blocking  laws. 

These  difficulties  are  not  unique  to  antitrust  investigations, 
or  to  antitrust  investigations  under  the  changed  policy. 

Jurisdictional  disputes  of  this  nature  have  diminished  in 
recent  years.  There  is  a  growing  appreciation  among  our 
trading  partners  that  it  is  in  our  mutual  interest  to 
cooperate  in  the  enforcement  of  our  respective  antitrust  laws. 
The  Department  is  pursuing  efforts  at  increased  cooperation 
both  multi  laterally,  primarily  through  the  OECD,  and 
bilaterally.  The  antitrust  cooperation  agreement  we  signed 
with  the  Commission  of  the  European  Communities  this  past 
September  is  a  good  example  of  the  kind  of  cooperation  the 
Department  is  working  to  achieve  and  expand  upon  in  the 
antitrust  area.  In  addition,  in  our  negotiations  on  mutual 
legal  assistance  treaties  in  the  criminal  enforcement  area, 
the  Department  has  been  seeking  to  assure  that  antitrust 
crimes  as  well  as  other  types  of  offenses  are  covered,  whether 
or  not  the  offense  is  treated  under  the  criminal  laws  of  both 
parties  to  the  agreement. 


Questions  on  the  Prosecution  of  Fin^nci^I  Institution  fraud 

Q.  In  1989,  then-Attorney  General  Richard  Thornburgh  indicated 
that  the  primary  mode  of  investigating  financial  institution 
fraud  cases  would  be  inter-agency  task  forces,  with  personnel 
from  the  FBI,  U.S.  Attorney  Offices,  the  IRS,  regulatory  and 
other  federal  agencies  working  together.  The  Justice 
Department  announced  plans  for  task  forces  in  27  cities.  But 
it  appears  that  only  three  task  forces  have  been  formed  to 
date.  Why  did  the  Department  establish  only  3  of  the  task 
forces  that  were  planned?  Has  the  task  force  model  been 
abandoned,  or  does  the  Department  intend  to  follow  through 
with  the  originally  announced  plan? - - 

A.  The  Justice  Department  has  placed  100%  dedicated  attorney 
resources  not  in  3  cities,  not  in  27  cities  but  in  75  U.S. 
Attorneys  offices  whose  U.S.  Attorneys  use  dedicated  Financial 
Fraud  Coordinators  to  supervise  these  matters.  Their 
leadership  has  brought  about  a  string  of  successful 
prosecutions  in  this  complex  area  of  white  collar  crime. 

The  criticism  implied  by  this  series  of  questions  concerns  me 
insofar  as  it  seems  to  demonstrate  a  continuing  unwillingness 
on  the  part  of  GAO  to  paint  both  a  complete  and  fair  picture 
of  the  Department’s  efforts  in  this  our  number  one  white 
collar  criminal  priority.  It  is  particularly  disappointing 
given  the  detailed  response  the  Department  provided  on  this 
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very  topic  in  the  Spring  of  1991  to  Chairman  Brooks,  your 
House  counterpart,  and  of  which  GAO  was  aware. 

GAO  auditors  told  us  last  fall  that  they  have  no  criticism  of 
the  substantive  effectiveness  of  our  financial  institution 
fraud  program  but  field  auditors  repeatedly  visit  our 
prosecutors  to  look  at  the  "fora"  of  this  program.  In  fact, 
GAO  auditors  have  praised  programs  in  a  numl^er  of  cities  which 
are  different  in  structure  than  the  Dallas  Regional  Bank  Fraud 
Task  Force.  Dallas  is  not  our  only  successful  model  as  GAO 
has  privately  conceded. 

Before  GAO  auditors  visited  a  single  "Task  Force"  they  were 
told  by  our  Special  Counsel  that  they  did  not  all  look  like 
Dallas.  GAO  and  Congress  have  been  told  what  the  Department 
was  doing  with  the  resources  it  was  given.  There  have  been  no 
secrets  or  changes  in  strategy,^ 

In  September  1990,  GAO  itself  noted  in  a  written  Report  that 
the  27  Task  Forces  had  been  staffed  and  their  creation  mooted 
their  earlier  concerns.  That  September  1990  Report  by  GAO 
identified  two  central  elements  of  what  they  viewed  as  a 
successful  program  —  dedicated  resources  and  dedicated 
supervision.  The  Department  has  worked  to  ensure  that  these 
elements  are  present  in  all  of  our  Financial  Institution  Fraud 
(FIF)  programs.  Ironically,  in  its  September  1990  Report,  GAO 
chose  to  criticize  the  very  Dallas  Bank  Fraud  Task  it  now 
wishes  us  to  use  as  an  exclusive  model  by  saying  its 
accomplishments  were  unclear  —  a  "fact"  which  the  Department 


^  On  April  12,  1990  then  Criminal  Division  Assistant 
Attorney  General  Edward  Dennis  stated  in  testimony  before  Congress 
that  the  Department  was:  "--establishing  task  forces,  consisting 
mainly  of  FBI  staff  and  United  States  Attorney  office  staff,  in  FBI 
divisions  and  judicial  districts  having  the  greatest  need" 
(emphasis  added). 

This  same  interpretation  can  be  found  in  Mr.  Dennis' 
later  testimony  of  May  11,  1990. 

On  August  2,  1990,  then  Attorney  General  Dick  Thornburgh 
told  Congress  that  *(t)he  Task  Force  concept  uses  the  combined 
resources  of  the  United  States  Attorneys'  office,  the  Criminal  and 
Tax  Divisions  of  the  Department  of  Justice,  the  FBI,  the  Internal 
Revenue  Service  (IRS)  and  various  financial  institution  regulatory 
agencies,  including  the  FDIC  and  Office  of  Thrift  Supervision 
(OTS),  In  a  team  effort  to  pinpoint,  investigate  and  prosecute 
serious  fraud  allegations."  (Testinjony  at  p.  4) 

Through  a  variety  of  mechanisms,  we  have  attempted  to 
bring  all  of  these  diverse  resources  to  bear. 
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disputed  then  and  disputes  now  with  aore  than  100  aajor  S&L 
criainals  jailed  through  Dallas  Task  Force  efforts. 

These  are  professional  prosecutors  dealing  with  an 
unprecedented  problea  as  best  they  can  with  the  resources  that 
were  and  have  now  been  provided  to  thea.  The  traditional  and 
professional  way  of  dealing  with  any  law  enforceaent  problem 
is  to  begin  with  the  United  States  Attorneys  at  the  local 
level. 

The  financial  institution  fraud  program  has  been  coordinated 
at  a  national  level  since  the  Spring  of  1990  through  the 
efforts  of  a  special  Counsel  within  the  Office  of  the  Deputy 
Attorney  General  —  one  selected  by  the  Attorney  General  (Jim 
Richmond) ,  and  one  selected  by  the  President  and  confirmed  by 
the  Senate  (Ira  Raphaelson) .  Both  of  these  men  served  on  my 
staff  when  1  was  the  Deputy  Attorney  General.  They  were 
"professional"  prosecutors  who  commanded  the  respect  of  those 
local  U.S.  Attorneys.  Nonetheless,  their  experience,  indeed 
no  experience,  is  a  substitute  for  the  judgement  and 
leadership  of  t^e  local  U.S.  Attorneys.  The  Special  Counsel's 
<^fforts  are  those  of  national  leadership  and  coordination  and 
those  efforts  have  helped  to  produce  a  remarkable  program. 

GAO  was  told  in  writing  on  October  1,  1991  that  their 

misinterpretation  of  my  predecessor's  remarks  was  unfair.® 
Yet  their  continued  misinterpretation  of  those  remarks  seems 
to  persist  to  date. 

Q\  There  have  been  reports  that  the  Justice  Department  has 
encountered  difficulty  in  getting  other  federal  departments  to 
provide  personnel  for  financial  institution  fraud 
investigations.  Has  the  Justice  Department  received 
sufficient  cooperation  from  the  regulatory  agencies  and  other 
government  departments? 

A.  The  Justice  Department  has  received  an  unprecedented  degree  of 
cooperation  in  this  effort.  Coordination  has  never  been 
better  as  evidenced  by  the  adoption  on  June  25,  1992  by  the 
Senior  interagency  Group  of  a  National  on  Coordination  of  the 
Collection  of  Restitution. 

If  the  thrust  of  this  question  is  to  ask  whether  the 
Department  would  welcome  additional  investigative  assistance 
from  IRS  and  certain  of  the  regulators,  the  answer  is  of 
course.  For  instance,  while  the  Department  would  welcome 
additional  investigative  resources  from  IRS-CID,  and  has 
requested  same,  appropriations  levels  have  not  allowed  IRS-CID 
to  increase  staffing  to  meet  the  needs  we  all  agree  are  th^re. 


6 


See  attachment  5. 
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The  FBI,  in  adherence  to  the  LXM  policy  of  aggressively 
pursuing  all  appropriate  cases  of  FIP,  has  directed  its 
Special  Agents-in-Charge  to  eeet  with  otlier  law  enforcement 
and  regulatory  representatives  through  local  and  regional 
working  groups  to  prioritize  and  coordinate  investigations. 
These  working  groups  pronote  interagency  cooperation  on  all 
levels. 

Q.  Does  the  Special  Counsel  for  Financial  Institution  Fraud  have 
the  statutory  authority  needed  to  ensure  that  the  other 
agencies  or  departments  cooperate  and  participate  in  these 
investigations,  or  are  legislative  reforms  necessary  to  ensure 
that  you  receive  greater  cooperation? 

A.  The  effort  against  financial  institution  fraud  is  not  a  natter 
of  authority  for  the  Special  Counsel  for  he  exercises  the 
Attorney  General's  authority  when  needed  in  this  area.  The 
question  is  to  what  degree  other  departments  or  agencies  could 
or  should  put  their  resources  at  our  discretion.  As  the 
Department  responded  to  Senator  Alan  Dixon's  committee  this 
past  spring: 

Along  with  the  Brady  Bank  Bill,  one  statutory  change  that 
we  sought  last  year  that  was  not  adopted  by  Congress 
would  have  required  coordination  of  regulatory  litigation 
with  the  Attorney  General;  that  proposal  had  the  support 
of  the  Treasury  Department  as  well  as  the  regulators. 
Fortunately,  we  have  been  able  to  achieve  an  enhanced 
degree  of  coordination  with  the  Treasury  Department,  but 
that  still  does  not  allow  them  to  allocate  sufficient  IRS 
Criminal  Investigative  Division  (CID)  resources  for  they 
are,  by  law,  under  the  direction  and  control  of  IRS 
Regional  Counsel. 

Q.  Has  the  Justice  Department  established  a  national  policy  for 
prosecuting  financial  institution  fraud  cases  that  are  below 
a  certain  monetary  threshold,  or  is  it  up  to  individual  U.S. 
Attorney  offices  to  set  such  a  policy? 

A.  The  Attorney  General  has  committed  the  resources  and  efforts 
of  this  Department  to  the  prosecution  of  "major**  financial 
institution  fraud  cases  as  we  have  defined  them.  Prosecution 
of  non  major  cases  is  within  the  discretion  of  the  U.S. 
Attorney  to  prioritize  along  with  the  other  demand  on  his/her 
resources . 

Q.  If  a  national  policy  has  been  established,  what  is  it? 

A.  See  above. 

Q.  Have  any  U.S.  Attorney  offices  adopted  a  policy  of  routinely 
declining  smaller  cases? 
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A,  While  I  cannot  state  with  precision  which,  if  any,  offices 
have  adopted  these  policies,  I  an  told  by  those  who  have  been 
U.S.  Attorneys  that  it  has  long  been  the  practice  and  would 
not  be  unusual  for  a  United  States  Attorney,  often  in 
consultation  with  and/or  at  the  request  of  the  law  enforceoent 
agencies  and  regulators  to  set  a  threshold  dollar  or  loss 
level  for  prosecution  of  cases  with  an  appropriate  caveat  for 
exceptional  circumstances  naXing  the  exception  to  that 
threshold. 


Questions  on  the  _B^CI  ^Investigation 

Q.  At  your  confirmation  hearing  last  November  you  said  that  you 
had  asked  for  a  "thorough  review"  of  the  Department's 
investigation  of  BCCI  up  until  July  of  last  year,  when  you 
became  personally  involved. 

Who  in  the  Justice  Department  is  in  charge  of  this  review? 
Has  the  review  been  completed  yet? 

What  did  the  review  conclude  about  the  Justice  Department's 
handling  of  the  BCCI  investigation? 

Did  the  review  encompass  the  apparent  failure  of  other 
agencies,  such  as  the  C.I.A. ,  to  inform  the  Justice  Department 
in  a  timely  manner  about  possible  illegal  activity? 

Have  you  implemented  any  change  in  policies  or  procedures  or 
new  policies  or  procedures  in  the  wake  of  the  review?  If  so, 
what  are  they? 

Will  you  make  a  copy  of  the  conclusions  resulting  from  the 
review  available  to  the  Judiciary  Committee? 

A.  The  Justice  Department's  "retrospective  review"  of  the  BCCI 
investigation  remains  an  ongoing  matter  under  the  direction  of 
Robert  S.  Mueller,  III,  Assistant  Attorney  General  for  the 
Criminal  Division.  A  portion  of  that  review  deals  with  claims 
that  the  Department  was  in  some  manner  improperly  influenced 
by  the  CIA,  other  intelligence  agencies,  the  White  House, 
defense  attorneys,  lobbyists,  and  others  not  to  prosecute  the 
bank.  To  date,  no  credible  evidence  has  been  uncovered  to 
support  any  suggestion  that  the  Department  was  subjected  to 
improper  influence  in  the  course  of  its  investigations  of 
BCCI.  At  present,  therefore,  it  would  be  unwarranted  to  make 
any  referral  to  the  FBI  or  any  other  law  enforcement  agency, 
or  to  the  Office  of  Professional  Responsibility,  for  further 
investigation  in  that  regard. 
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The  Department's  overall  management  of  the  investigations  and 
claims  of  failure  of  coordination  within  the  Justice 
Department  and  between  law  enforcement  agencies,  regulatory 
agencies  and  the  intelligence  community  in  this  regard  are 
still  being  examined.  The  search  for  ways  to  maximize 
coordination  and  communication  within  the  many  decentralized 
components  of  the  Justice  Department  and  to  enhance  the 
sharing  of  information  among  federal  agencies  in  major 
criminal  investigations  such  as  BCCI,  without  violating 
restrictions  imposed  by  law,  remains  an  ongoing  process.  I 
cannot  give  a  definite  date  when  this  process  will  be 
completed.  Our  first  priority  is,  and  must  continue  to  be, 
the  vigorous  pursuit  of  the  BCCI  investigations  and 
prosecutions. 

When  the  Department's  analysis  is  completed  and  I  have  had  a 
chance  to  review  all  of  Mr.  Mueller's  conclu.iions  and 
recommendations,  the  Department  expects  to  disclose  some  or 
all  of  its  findings  to  the  Judiciary  Committee,  consistent 
with  our  obligations  to  protect  both  confidential  grand  jury 
information  and  information,  which,  if  disclosed,  could 
compromise  ongoing  investigations  and  prosecutions  related  to 
BCCI. 

Q.  Approximately  how  many  times  per  year  and  under  what 
circumstances  does  the  Justice  Department  consult  with  the 
C.I.A.,  the  State  Department,  or  the  National  Security  Council 
on  criminal  investigations? 

A.  The  Department  does  not  maintain  statistics  on  the  number  of 
times  and  under  what  circumstances  it  consults  with  other 
departments  and  agencies  in  the  course  of  our  criminal 
investigations.  Such  consultations  occur  whenever  they  are 
warranted  by  the  facts  of  a  case. 

Q.  How  many  U.S.  Attorney's  offices  are  currently  working  on  the 
BCCI  case? 

A.  In  addition  to  attorneys  from  the  BCCI  Task  Force  in 
Washington,  D.C.  (which  consists  of  attorneys  both  from  the 
Department's  Fraud  Section,  Criminal  Division  and  the  U.S. 
Attorney's  Office  for  the  District  of  Columbia)  prosecutors 
from  U.S.  Attorneys'  Offices  in  the  Southern  District  of 
Florida,  Middle  District  of  Florida,  Northern  District  of 
Georgia,  Central  District  of  California  and  Southern  District 
of  New  York  are  working  on  various  civil  and  criminal  aspects 
of  the  BCCI  investigations  t'nd  prosecutions. 

Q.  How  many  prosecutors,  F.B.I.  agents,  and  other  personnel  are 
investigating  the  BCCI  case? 


90 


23 

A.  Approximately  three  dozen  prosecutors,  excluding  supervisory 
personnel,  are  assigned  to  various  aspects  of  the  BCCI  case. 
This  num]>er  includes  attorneys  assigned  to  pending 
prosecutions  of  former  BCCI  officers,  employees  and 
shareholders  in  the  District  of  Columbia,  Tampa  and  Miami; 
attorneys  conducting  ongoing  criminal  investigations; 
attorneys  focusing  primarily  on  forfeiture  and  bankruptcy 
issues;  attorneys  assigned  to  Congressional  matters;  and 
attorneys  responsible  for  international  matters,  including  the 
acquisition  of  evidence  in  foreign  countries.  Some  of  these 
individuals  work  on  BCCI-related  matters  on  a  part-time  basis. 

In  addition,  more  than  40  agents  and  analysts  from  the  Federal 
Bureau  of  Investigation,  Internal  Revenue  Service,  Drug 
Enforcement  Administration  and  Customs  Service  are  assigned  to 
BCCI-related  investigations. 

According  to  a  Justice  Department  court  filing  last  month,  Abu 
Dhabi  has  refused  to  cooperate  with  the  criminal  investigation 
by  preventing  the  Justice  Department  from  gaining  access  to 
witnesses  and  documents  that  are  in  Abu  Dhabi. 

Q.  According  to  a  Justice  Department  court  filing  last  month,  Abu 
Dhabi  has  refused  to  cooperate  with  the  criminal  investigation 
by  preventing  the  Justice  department  from  gaining  access  to 
witnesses  and  documents  that  are  in  Abu  Dhabi,  what  measures 
is  the  Department  taking  to  gain  access  to  the  witnesses  and 
documents  Abu  Dhabi  is  holding? 

A.  Since  last  September,  the  Department  has  attempted  to  gain 
access  to  both  witnesses  and  documents  in  Abu  Dhabi.  Senior 
prosecutors  from  the  Department  visited  Abu  Dhabi  on  two 
occasions  last  fall  to  discuss  mutual  cooperation  to  resolve 
the  BCCI  criminal  investigations  undertaken  by  our  respective 
governments. 

Although  discussions  with  attorneys  for  the  Abu  Dhabi 
government  have  continued  since  that  time,  cooperation  has  not 
been  forthcoming  to  date.  The  Department  expects  that  the 
issue  will  be  resolved,  however,  within  the  next  several 
weeks.  If  cooperation  from  Abu  Dhabi  is  not  achieved,  the 
Department  will  report  that  fact  to  the  Judiciary  Committee. 

Q.  What  roles  have  the  State  Department,  the  White  House  and  any 
other  federal  agency  played  in  attempting  to  obtain  the 
cooperation  of  Abu  Dhabi? 

A.  The  White  House  has  not  played  any  role  in  attempting  to 
obtain  the  cooperation  of  Abu  Dhabi.  For  the  past  several 
months,  the  State  Department  has  assisted  the  Department  of 
Justice  in  its  efforts  to  achieve  mutual  cooperation. 
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Q.  Last  fall,  Abu  Dhabi  hired  James  Lake  to  handle  its  public 
relations  in  this  country,  a  representation  that  continues 
today.  Since  January,  Mr.  Lake  has  also  served  as  deputy 
chief  of  President  Bush’s  reelection  campaign.  Do  you' 
perceive  any  conflict  of  interest  in  Mr.  Lake's  dual  role? 

A.  No  evidence  has  been  brought  to  our  attention  to  suggest  that 
the  elements  of  any  criminal  statute  have  been  violated.  Under 
these  circumstances,  it  would  not  be  appropriate  for  me  to 
comment  since  it  is  not  a  matter  that  falls  within  the 
-  jurisdiction  of  the  Justice  Department. 

Q.  In  your  view,  should  the  Ethics  in  Government  Act  be  amended 
to  prevent  a  senior  presidential  campaign  official  from 
representing  an  individual  or  entity  involved  in  a  federal 
criminal  investigation? 

A.  The  Department  of  Justice  has  not  formulated  a  position  on 
whether  the  Ethics  in  Government  Act  should  be  amended  to 
cover  senior  campaign  officials.  However,  the  Department 
would  be  concerned  about  the  policy  of  treating  private 
persons  involved  in  campaigns  the  same  as  current  or  former 
government  officials. 


4** 

Questions  on  the  Investigation  of  Banco  Nazionale  del  Lavoro 

Q.  How  many  prosecutors  are  currently  assigned  full-time  to  the 
Banco  Nazionale  del  Lavoro  (BNL)  case? 

A.  Two  career  prosecutors  from  the  Northern  District  of  Georgia 
work  full-time  on  the  BNL  case.  The  First  Assistant  United 
States  Attorney  from  that  district  also  spends  considerable 
time  supervising  the  matter.  In  addition,  several  attorneys 
from  the  Fraud  Section  and  the  Office  of  International  Affairs 
of  the  Department  of  Justice  continue  to  assist  the  Atlanta 
prosecutors  in  obtaining  evidence  from  various  federal 
agencies  and  foreign  countries. 

Q.  How  many  investigators  are  working  on  the  case  fulltime? 

A.  ■  Twelve  agents  and  one  examiner  are  currently  assigned  to 
investigate  the  BNL  case.  Some  of  these  individuals  are 
working  on  the  case  on  a  part-time  basis.  Other  agents  and 
supervisory  personnel  are  involved  in  the  investigation  in 
varying  degrees  on  an  as  needed  basis. 
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QUESTIONS  FROM  SENATOR  THURMOND 


Qu&g.tlQnfi..9n  ..th^.Frgg^p^tlQn  <?n  Fin^ncj^l  jnstttytjon 

Q.  The  Department  has  launched  a  major  effort  to  uncover  and 
prosecute  those  responsible  for  the  bank  and  thrift  crisis. 
Special  Counsel  for  Financial  Institution,  Ira  Raphaelson,  has 
coordinated  the  over  1,600  FBI  agents  and  prosecuting 
attorneys  dedicated  to  financial  institution  fraud.  Despite 
the  fact  that  the  Department  has  prosecuted  more  that  3,100 
defendants  in  these  cases  over  the  past  2  years  there  is  some 
(question  whether  we  are  doing  all  we  can  to  prosecute  those 
responsible.  From  your  experience,  what  can  Congress  do,  if 
anything,  to  assist  the  Department  in  its  continuing  effort  to 
fight  financial  institution  fraud  (FIF) . 

A.  The  Congress  can  continue  to  recommend  and  appropriate  funds 
to  ensure  that  the  manpower  required  to  address  and  prosecute 
those  responsible  for  the  crisis  continues.  The  FBI  caseload 
as  to  FIF  cases  continues  to  increase.  From  the  end  of  Fiscal 
Year  (FY)  1986  to  April  30,  1992,  the  number  of  FIF  cases 

being  investigated  by  the  FBI  has  steadily  increased  from 
7,286  to  9,1/2.  In  this  same  period,  investigations  as  to 
major  cases  (losses  of  $100,000  or  more)  have  increased  form 
2,948  to  4,798  and  failure  cases  have  increased  from  202  to 
744.  There  has  been  an  increase  in  major  cases  and  failures 
for  each  year  since  1986  to  the  present,  and  the  FBI  has  no 
indication  that  this  upward  trend  will  abate. 


Questions  on  Reauthorir^  .^ion  of  Office  of  Justice  Programs 

Q.  General  Barr,  as  you  know,  Congress  is  preparing  to 
reauthorize  the  Office  of  Justice  Programs  and  its  various 
bureaus.  In  fact,  I  plan  to  introduce  the  Administration's 
bill  later  today.  Most  would  agree  that  the  Office  for 
^^"Victims  of  Crime,  National  Institute  of  Justice,  the  Office  of 
Juvenile  Justice,  and  other  bureaus  should  be  reauthorized. 
Yet,  it  has  been  suggested  that  the  Office  of  Justice  Programs 
should  be  eliminated  or  that  its  authority  over  the  various 
bureaus  should  be  substantially  curtailed.  In  your  opinion, 
is  there  a  need  for  improved  cooperation  and  communication 
between  the  various  bureaus  and  is  the  Office  of  Justice 
Programs  best  suited  to  further  these  objectives? 

A.  The  dJP  bureaus  and  offices  provide  more  than  $800  million 
annually  for  state  and  local  government  activities.  The  role 
of  the  Assistant  Attorney  General,  OJP,  is  an  important  one — 
it  is  to  promote  and  facilitate  coordination  and  cooperation 
among  the  bureaus  and  offices  within  OJP  and  to  provide  the 
support  services  they  need  to  accomplish  their  important 
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missions.  The  programs  coordinated  through  OJP  and 
developed,  funded  and  administered  through  the  various  bureaus 
and  offices,  work  to  form  partnerships  among  Federal,  state 
and  local  government  officials  to  combat  violent  crime  and 
drug  trafficking,  improve  the  administration  of  justice  in 
America,  meet  the  needs  of  crime  victims,  and  find  innovative 
ways  to  address  problems  such  as  violent  crime,  prison 
crowding,  juvenile  crime,  and  drug  abuse.  OJP's  main  goal  is 
to  provide  the  coordination  necessary  to  make  the  Nation's 
criminal  justice  system  more  efficient  and  effective  by 
identifying  emerging  criminal  justice  issues,  developing  and 
testing  promising  approaches  to  address  these  issues, 
evaluating  program  results,  and  disseminating  these  findings 
and  other  information  to  state  and  local  units  of  government. 
OJP  serves  as  a  crucial  link  between  Federal,  State  and  local 
law  enforcement  and  justice  agencies  in  serving  their 
communities  and  carrying  out  the  National  Drug  Control 
strategy.  OJP  also  houses  important  statistical  activities 
for  the  Department  of  Justice  and  the  nation. 

The  Department  is  confident  that  OJP  has  and  will  continue  to 
meet  its  responsibilities,  and  that  the  needs  of  state  and 
local  units  of  government  are  being  met. 

However,  it  is  unfortunate  that  as  the  principal  grant-making 
arm  of  the  Department  of  Justice,  OJP's  organizational 
structure  has  been  the  subject  of  some  controversy  since  its 
inception.  OJP's  structure  of  five  Bureaus  and  an  Office  of 
the  Assistant  Attorney  General,  all  headed  by  Presidential 
appointees  has  been  the  focus  of  several  Congressional 
hearings  and  three  studies  over  the  last  three  years:  (1)  the 
Department's  Office  of  thd  Inspector  General  (OIG)  (January 
1991);  (2)  the  Department's  Justice  Management  Division  (JMD) 
(November  1990) ;  and  (3)  the  General  Accounting  Office  (GAO) 
(September  1991)  .  These  studies  all  acknowledged  that  the 
organizational  structure,  as  established  by  statute,  is  non- 
traditional  and  has  inherent  conflicts.  Indeed,  the 
organizational  structure  has,  at  times,  fostered  territorial 
battles,  fragmentation  of  programs,  duplication  of  efforts, 
and  made  coordination  somewhat  difficult.  JMD  made 
recommendations  that  the  OJP  Assistant  Attorney  General's 
authority  over  the  bureaus  and  offices  be  strengthened  and 
more  clearly:- <3ef ined .  and  on  February  19,  1991,  the  Attorney 
General  issued  a  new  Delegation  Order  No,  1473-92,  which 
defined,  in  a  manner  more  consistent  with  traditional 
organizational  structures,  the  Assistant  Attorney  General's 
authority  over  the  OJP  bureaus. 

The  Administration's  OJP  reauthorization  proposal  seeks  to 
clearly  acknowledge  the  need  to  foster  greater  coordination 
and  cooperation  among  OJP  and  its  bureaus,  and,  in  this  time 
of  fiscal  restraint,  to  integrate  where  possible  the  bureau 
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and  office  resources  to  maximize  their  effect  through  such 
programs  as  Weed  and  Seed.  This  proposal  reflects  the 
Department's  intent  to  improve  OJP's  ability  to  coordinate  and 
thereby  enhance  the  effectiveness  and  efficiency  of  operations 
within  OJP  and  its  bureaus  and  offices. 


QM^stigng-  on. Civil  Aggst . rgr^^itvr^ 

Q.  General  Barr,  the  Department's  Asset  Forfeiture  Program  has 
proven  to  be  a  remarkable  success.  Since  FY  1985,  more  than 
$2.4  billion  in  cash  and  property  has  been  stripped  from  drug 
traffickers  and  other  violent  criminals.  Most  of  this  has 
been  reinvested  in  law  enforcement.  Please  discuss  whether 
you  believe  the  Federal  forfeiture  statute  should  be  expanded 
to  fight  other  types  of  crime,  such  as  white  collar  crime.  In 
addition,  how  do  you  respond  to  those  who  have  called  for  the 
elimination  of  civil  forfeiture? 

A.  We  believe  asset  forfeiture  should  be  available  as  a  sanction 
for  white-collar  crime  and  in  1990  formally  submitted 
legislation  to  Congress  proposing  that  forfeiture  be 
established  as  a  sanction  for  the  fourteen  most  frequently 
used  federal  fraud  statutes.  Since  that  time,  the  Department 
has  endorsed  proposals  that  forfeiture  be  expanded  to 
encompass  profits  and  proceeds  of  alien  smuggling, 
counterfeiting,  and  various  violent  firearms  and  explosives 
offenses.  There  is  much  to  be  said  for  the  proposition  that 
forfeiture  should  be  available  for  all  federal  criminal 
offenses  committed  for  profit. 

Regarding  criticisms  of  the  asset  forfeiture  program,  and 
part-icularly  civil  forfeiture,  the  Department  is  keenly  aware 
of  the  power  of  forfeiture  and  are  taking  extraordinary  steps 
to  ensure  the  prudent  use  of  this  very  effective  law 
enforcement  weapon.  To  the  extent  that  the  Department  has 
investigated  media  allegations  of  abuse,  we  have  found  that 
such  media  reports  were  based  on  inaccurate  and/or  incomplete 
accounts  of  the  cases  described.  While  we  cannot  vouch  for 
all  the  seizures  and  forfeitures  conducted  by  State  and  local 
agencies,  the  Department  believes  that  federal  law  enfc  cement 
authorities  are  using  asset  forfeiture  prudently  and  with 
appropriate  caution  and  restraint.  If  we  discover  cases  where 
any  abuse  has  occurred,  I  can  assure  you  that  we  will  take 
strong  and  immediate  corrective  action  as  we  recognize  that  to 
abuse  any  law  enforcement  tool  will  ultimately  result  in  the 
loss  of  it.  Asset  forfeiture  is  much  too  important  for  us  to 
allow  it  to  be  jeopardized  by  misuse. 
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QuestiQnBLCD  Vlgtlng  Rights 

Q.  General  Barr,  all  too  often,  crime  victims  are  victimized  a 
second  time  by  our  criminal  justice  system.  The  Department's 
Office  for  Victims  of  Crime  has  made  substantial  progress  in 
making  the  needs  of  crime  victims  Known  to  the  general  public. 
Yet,  many  in  Coigress  think  that  the  best  way  to  help  crime 
victims  is  to  financially  compensate  them  for  their  injuries. 
What  do  you  believe  are  the  most  important  steps  Congress  can 
take  to  further  interests  of  victims'  righto? 

A.  Since  the  passage  of  Victims  of  Crime  Act  (VOCA) ,  which 
authorized  the  establishment  of  a  Federal  Crime  Victims  Fund 
[Fund],  the  Office  for  Victims  of  Crime  (OVC) ,  within  the 
Department  of  Justice,  has  awarded  $631,068,000  to  States  to 
support  direct  services  to  crime  victims  and  to  financially 
compensate  crime  victims  for  cost  associated  with  their 
victimization  from  deposits  in  the  Fund.  In  Fiscal  Year  (FY) 
1986,  the  first  year  of  this  Federal  grant  program,  the  cap  on 
the  Fund  was  $100  million  dollars;  however,  today  the  cap  on 
the  Fund  is  $150  million  dollars.  Since  the  inception  of  the 
program,  we  have  observed  an  overall  increase  of  84%  in  the 
amount  of  funds  available  to  support  State  crime  victims 
programs.  Likewise,  we  have  noted  substantial  increases  in 
the  amounts  States  have  dedicated  to  crime  victim 
compensation,  claims  approved  by  State  compensation  programs, 
and  amounts  awarded  to  crime  victims  for  medical  expenses, 
mental  health  counseling,  funeral  expenses,  lost  wages,  and 
other  expenses.^ 

We  have  also  observed  increases  in  the  provision  of  victim 
services  such  as  shelter,  criminal  justice  advocacy,  crisis 
intervention  and  other  emergency  services.  Attached  are 
charts  which  depict  the  number  of  victim  services  programs 
funded,  dollars  set  aside  for  specific  categories  of  crime 
victims,  and  requests  for  various  types  of  services  under  the 
VOCA  victim  assistance  grant  program. 

Concerning  steps  that  may  be  taken  by  Congress  to  further  the 
interest  of  crime  victims,  we  believe  passage  of  the 
amendments  to  VOCA  contained  in  H.R.  3371,  the  Omnibus  Crime 
Control  Act  of  1991,  introduced  by  Congressman  Schumer,  is 
critical.  The  proposed  amendments  to  VOCA  in  H.R.  3371  would: 
(1)  permanently  reauthorize  VOCA,  remove  the  cap  on  the  Crime 
Victims  Fund,  and  create  a  mechanism  that  permits  the  Director 
to  retain  a  portion  of  the  Fund  as  a  reserve  for  use  when 
deposits  decline;  (2)  simplify  the  distribution  of  the  Fund; 

(3)  authorize  much  needed  funding  for  demonstration  projects; 

(4)  provide  limited  administrative  costs  for  State  crime 
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victin  conpensatio;  and  victim  assis' ance  grant  recipients  and 
contains  a  nonsupp  ^  antation  clause  with  regard  to  administra¬ 
tive  expenditures;  (5)  increase  funding  for  the  Children's 
Justice  Act  grant  ptograms;  (6)  seek  to  limit  the  extent  to 
which  State  crime  compensation  programs  are  treated  as  primary 
payers  of  crime  victims  compensation  costs;  (7)  increase  the 
matching  share  to  State  compensation  programs;  (6)  extend  the 
obligation/ expenditure  period  for  Fund  dollars;  (9)  identify 
child  victims  of  violent  street  crime  as  underserved;  (10) 
delay  the  implementation  of  amendments  until  sufficient  sums 
are  available  in  the  Fund  to  ensure  that  States  will  not 
receive  reduce  funding  under  the  two  formula  grant  programs; 
and  (11)  establish  a  new  due  date  for  the  biennial  report  to 
Congress  on  the  impact  of  VOCA. 

We  think  these  are  important  amendments  which  can  greatly 
advance  our  efforts  on  behalf  of  crime  victims.  Furthermore, 
these  amendments  are  supported  by  major  victims  rights  groups 
such  as  the  National  Organization  for  Victim  Assistance  and 
the  National  Victims  Center.  Further,  we  anticipate  deposits 
in  the  Fund  to  exceed  the  current  legislative  cap  of  $150 
million  in  Fiscal  Year  1992,  since  as  of  the  end  of  May 
deposits  into  the  Fund  had  reached  $105  million  with  four 
months  remaining  in  the  fiscal  year.  At  this  rate  of 
collection,  the  Fund  could  easily  exceed  $150  million.  If  the 
cap  were  removed,  the  additional  funds  could  be  used  to  assist 
more  crime  victims  than  are  currently  served. 


Questions  cn  Habeas  Corpus  Decisions 

Q,  The  Supreme  Court  handed  down  a  number  of  habeas  corpus 

decisions  this  term.  What  is  your  opinion  of  these  decisions 
and  is  the  Court  continuing  to  restrict  the  potential  for 
frivolous  litigation? 

A.  The  Court's  habeas  corpus  decisions  in  this  term  have 

primarily  involved  applications  or  elaborations  of  standards 
adopted  in  earlier  decisions.  In  general,  the  Court  has  taken 
a  number  of  constructive  steps  in  recent  years  to  accord 

increased  finality  to  criminal  judgments  and  reduce  the  abuse 
of  habeas  corpus.  However,  these  decisions  do  not  obviate  the 
need  to  enact  the  legislative  reforms  proposed  in  title  II  of 
the  President's  violent  crime  bill  (S,  635  and  H.R.  1400), 
which  were  passed  by  the  Senate  in  title  XI  of  S.  1241,  and 
which  have  been  incorporated  in  title  II  of  the  Thurmond-Gramm 
bill  (S.  2305). 

For  example,  title  II  of  S.  2305  proposes  a  rule  of  deference 
to  full  and  fair  state  court  adjudications  in  habeas  corpus 
proceedings.  This  would  generally  require  deference  to 
reasonable  state  court  determinations  of  a  prisoner's  claims. 
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This  deferential  standard  of  review  would  apply  to  questions 
of  law  and  questions  of  application  of  law  to  fact,  as  well  as 
to  the  determination  of  purely  factual  matters. 

The  case  of  Bright  v.  West.  112  S.Ct.  2482  (1992),  raised  the 
possibility  that  the  Supreme  Court  might  adopt  a  similar  rule. 
Earlier  cases,  including  Butler  v.  McKellar.  110  S.Ct.  1212 
(1990),  have  effectively  adopted  a  standard  of  reasonableness 
in  reviewing  state  court  decisions  of  questions  of  law  in  the 
context  of  "retroactivity**  determinations.  The  facts  of 
Wright  V.  West  potentially  provided  an  opportunity  to  adopt 
the  same  sort  of  deferential  review  of  applications  of  law  to 
fact  by  state  courts.  (Review  of  purely  factual 
determinations  is  already  deferential  under  the  standards  of 
28  U.S.C.  2254(d)) . 

However,  the  various  opinions  in  the  decision  of  Wright  v. 
West  rejected  the  petitioner's  claims  on  other  grounds,  and 
the  Court  did  not  need  to  adopt  any  new  principle  regarding 
the  general  standard  of  review.  Hence,  enactment  of  the 
reform  proposed  in  S.  2305  remains  essential  to  eliminate  the 
gratuitous  second-guessing  of  reasonable  state  court  decisions 
by  lower  federal  courts. 

A  similar  point  appears  from  the  Court's  decisions  regarding 
successive  petitions.  The  Supreme  Court's  articulation  of  the 
"abuse  of  the  writ"  doctrine  in  McCleskev  v.  Zant.  Ill  S.Ct. 
1454  (1991),  was  a  significant  step  forward  in  curbing  the 
virtually  endless  litigation  involving  second  and  successive 
habeas  petitions  that  often  occurs,  particularly  in  capital 
cases.  Moreover,  in  Sawver  v.  Whitlev.  112  S.Ct.  2514  (1992), 
the  Court  rejected  an  interpretation  of  the  McCleskev  rule 
that  could  have  broadly  allowed  challenges  to  capital 
sentences  in  successive  petitions,  oven  where  no  "cause"  could 
be  sho%m  for  failing  to  raise  a  claim  in  earlier  petitions. 

However,  even  on  the  most  favorable  construction,  the 
McCleskev  rule  falls  short  of  the  Powell  Committee's  proposal, 
under  which  successive  petitions  in  capital  cases  would  be 
limited  to  cases  in  which  a  claim  is  raised  that  casts  doubt 
on  the  defendant's  commission  of  the  offensa  for  which  the 
death  penalty  was  imposed,  and  cause  is  shown  for  failing  to 
raise  the  claim  in  earlier  proceedings.  Enactment  of  the 
Powell  Committee  proposal  remains  essential  to  obtain  an 
adequate  safeguard  against  delay  and  obstruction  of  the 
execution  of  death  sentences  through  repetitive  habeas 
filings. 

Finally,  we  would  note  that  the  habeas  corpgs  reforms  of  title 
II  of  S.  2305  include  important  reforms  which,  by  their 
nature,  cannot  be  adopted  through  caselaw  development.  These 
include  the  definite  time  limitation  rules  for  habeas  corpus 
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filings  proposed  in  the  bill,  and  the  adoption  of  definite 
time  lisits  for  lover  federal  courts  to  conclude  the 
litigation  of  habeas  petitions  in  capital  cases.  The 
enactaent  of  these  legislative  proposals  is  essential  to 
control  the  unconscionable  delays  and  liuitless  prolongation 
of  litigation  that  can  occur  under  the  existing  rules. 
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flasaliiQn.Qn  the  Regulation- of  the  Life  insurance  industry 

Q.  As  you  may  be  avare,  my  antitrust  subcommittee  is  holding  a 
series  of  hearings  on  the  life  insurance  industry  to  determine 
if  the  billions  of  dollars  that  the  American  people  have 
invested  in  life  insurance  is  being  protected  by  state 
regulation  or  national  oversight. 

What  ve  found  is  that  state  regulation  is  tantamount  to  no 
regulation.  State  regulations  are  clearly  inadequate  to 
prevent  an  industry-wide  insolvency  problem.  State  guarantee 
funds  cannot  protect  consumers'  investment  if  their  life 
insurance  company  becomes  insolvent.  State  lavs  don't  prevent 
life  insurance  companies  from  transferring  policyholders, 
without  their  consent,  to  other  less  financially  secure 
companies.  State  lavs  don't  protect  consumers  against  life 
insurance  companies,  and  their  agents,  who  use  deceptive 
tactics  to  sell  their  policies. 

Worse  still,  the  only  national  body  that  is  in  a  position  to 
oversee  the  industry  and  push  for  uniform  laws  to  deal  with 
these  problems — the  National  Association  of  Insurance 
Commissioners  (NAIC) — has  strong  ties  to  the  insurance 
industry  and  virtually  no  consumer  representation.  Even  if 
that  were  not  the  case,  1  do  not  believe  that  the  NAIC  is  up 
to  the  task  of  assuring  proper  oversight  of  this  industry. 
For  instance,  the  NAIC  passed  a  resolution  concluding  that 
Executive  Life  was  in  "no  imminent  financial  danger"  just  four 
months  before  that  company  collapsed. 

The  point  here  is  that  the  insurance  industry  is  not  subject 
to  uniform,  or  reliable  state  regulation  or  oversight  by  any 
effective  national  watchdog.  Likewise,  it  is  exempt  from  the 
federal  antitrust  lavs  under  the  McCarran-Ferguson  Act. 
Currently,  these  are  the  only  national  laws  that  could  stop 
some  of  the  anticompetitive  practices  that  have  undoubtedly 
contributed  to  the  insurance  industry's  insolvency  and  other 
problems.  Despite  that  fact,  the  DOJ  has,  for  the  first  time 
in  my  memory,  opposed  legislation  to  repeal  the  McCarran- 
Ferguson  antitrust  exemption  for  insurers. 

General  Barr,  can  you  explain  to  me  how  the  DOJ  can  oppose 
subjecting  the  insurance  industry — where  regulatory  oversight 
is  either  lacking  or  woefully  inadequate — to  the  same  rules  of 
fair  competition  that  apply  to  virtually  every  other  industry 
in  America?  By  taking  that  position,  aren't  you  leaving  the 
American  people  at  the  mercy  of  an  insurance  industry  over 
which  neither  the  federal  government  nor  the  states  have  any 
meaningful  control? 
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A.  Various  specific  proposals  to  repeal  or  reform  the  broad 
antitrust  exemption  for  the  business  of  insurance  contained  in 
the  KcCarran'-Ferguson  Act  have  been  introduced  and  debated 
during  the  current  and  recent  Congresses.  The  Department  has 
been  closely  following  the  arguments  for  and  against  such 
repeal  or  reform  legislation,  and  has  stated  that,  in  general, 
it  endorses  congressional  review  of  the  existing  exemption. 
The  Department  has  stated  its  opposition  to  one  version  of 
such  legislation,  H.R.  9,  the  Insurance  Competitive  Pricing 
Act  of  1991,  on  a  variety  of  grounds.  We  are  concerned  that 
this  bill  could  have  unwarranted  deterrent  effects  on 
appropriate  procompetitive  behavior,  that  the  bill  fails  to 
include  important  types  of  procompetitive  behavior  among  its 
"safe  harbor"  provisions,  and  that  the  bill  is  ambiguous  with 
respect  to  the  application  of  the  "state  action"  doctrine  to 
the  business  of  insurance. 

The  Department  views  insurance  fraud  and  the  problem  of 
insolvencies  as  a  significant  growing  crime  problem. 
Insurance  fraud  threatens  the  very  foundation  of  our  nation's 
financial  services  industry.  Our  commitment  to  combating 
insurance  fraud  is  evidenced  by  the  recent  FBI  publication  of 
an  insurance  insolvency  study,  reallocation  of  resources  to 
insurance  f raud’~matl:ers ,  "and  the '  exp^sidn'  oF  sj^cializ^^ 
training  on  insurance  fraud. 


QUESTIONS  FROM  SENATOR  DECONCINI 


Quest  long,  on  the  CORUoerce  IG  Report  on  Alteration  of  Documents 

Q.  On  July  10,  1991  Congressman  Barnard  requested  the  Justice 

Department  open  an  investigation  into  the  Commerce  IG  report 
on  alteration  of  documents  provided  Congress.  In  House 
testimony  last  week,  Assistant  A.G.  Robert  Mueller  stated  that 
the  Barnard  request  was  immediately  assigned  to  the  Public 
Integrity  Section  at  Justice,  which  in  turn,  enlisted  the  aid 
of  the  FBI.  According  to  Mr.  Mueller,  the  investigative  phase 
has  been  delayed  because  of  the  unavailability  of  Dennis 
Kloske.  His  testimony  goes  on  to  say  that  recently  the  FBI 
finally  located  Kloske  in  Europe  and  interviewed  him.  It  has 
been  11  months  since  Mr.  Mueller  stated  that  the  Barnard 
request  was  ’'immediately  assigned  to  the  Public  Integrity 
Section".  It  is  apparent  to  this  Senator  that  Dennis  Kloske 
is  the  key  to  this  case.  With  both  the  Public  Integrity 
Section  and  the  FBI  assigned  to  this  investigation,  how  could 
it  take  11  months  to  interview  Mr.  Kloske? 

A.  Both  the  Public  Integrity  Section  and  the  Federal  Bureau  of 
Investigation  have  been  actively  investigating  the  allegations 
relating  to  the  alteration  of  documents  by  officials  at  the 
Department  of  Commerce.  The  attorneys  and  agents  assigned  to 
this  matter  have  followed  the  Department’s  standard 
investigatory  practices.  Prior  to  interviewing  Mr.  Kloske, 
they  reviewed  volumes  of  documents  and  interviewed  numerous 
persons  with  knowledge  relating  to  the  Department  of 
Commerce's  response  to  Congressman  Barnard's  request  for 
information.  It  was  only  upon  the  completion  of  this  phase 
that  an  interview  was  sought  with  Mr.  Kloske.  Although  there 
was  some  difficulty  in  locating  Mr.  Kloske,  and  in  arranging 
an  interview,  they  located  and  interviewed  him  within  a 
reasonable  period  of  time. 

Q.  How  long  had  Mr.  Kloske  been  out  of  the  U.S.  and  was  he 
traveling  under  a  false  passport?  How  many  lawyers  and  FBI 
Agents  were  assigned  to  locate  Kloske? 

A.  Mr.  Kloske  resigned  from  the  DOC  May  1,  1991,  and  then  began 

working  as  a  financial  consultant  dealing  in  stocks.  He 

traveled  to  Europe  and  remained  in  Europe  until  June  1992, 
when  he  returned  to  the  Washington,  D.C.  area.  Kloske  was  not 
traveling  under  a  false  passport.  The  FBI  had  two  Agents 
involved  in  this  investigation. 

Q.  I  believe  the  Commerce  I.G.  investigation  has  serious  flaws. 
It  is  also  difficult,  in  the  current  political  climate,  to 
have  complete  confidence  in  a  Justice  Department 
investigation.  You  have  the  Democrats  in  Congress  claiming 
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cover-up/  You  have  the  President  claiming  the  is  nothing  more 
than  election  year  politics.  Regardless  of  what  the  Congress 
decide^ Kr.  Barr,  you  have  the  authority  to  appoint  a  special 
counsel  in  this  case.  The  American  people  deserve  a  full 
accounting.  Are  you  ready  to  appoint  a  special  counsel  to 
investigate  these  alterations?  What  would  it  take  for  you  to 
appoint  a  special  counsel? 

A.  As  you  may  be  aware,  a  majority  of  the  majority  Members  of  the 
House  Judiciary  Committee  have  requested  the  appointment  of  an 
independent  counsel  to  investigate  matters  relating  to  Iraq. 
The  allegations  of  alteration  of  documents  by  officials  at  the 
Department  of  Commerce  are  included  in  this  request.  On 
August  10,  1992,  the  Attorney  General  declined  to  seek 
appointment  of  an  independent  counsel  for  the  reasons  stated 
in  his  letter  and  report  to  the  House  Judiciary  Committee.  A 
copy  of  that  letter  is  enclosed  for  your  review.® 

Q.  Both  the  Commerce  Department's  General  Counsel  and  its 
Inspector  General  are  convinced  that  Dennis  Kloske,  a  lowly 
Deputy  Under  Secretary,  acted  on  his  own  in  altering  documents 
that  involve  the  sale  of  more  than  $1  billion  in  U.S.  military 
eqpiipment  and  technology  to  a  country  that  we  were  at  war 
with.  It  is  interesting  to  note  that  at  an  interagency 
meeting  on  April  16,  1990  on  Iraqi  policy,  Kloske  presented  a 
variety  of  proposals  to  restrict  licenses  of  high-tech  goods 
with  potential  military  uses  to  Iraq.  The  proposal  were 
rejected.  Mr,  Attorney  General,  don't  you  find  it  rather  odd 
that  an  individual  who  is  being  accused  of  altering  documents, 
would  six  months  earlier  attempt  to  change  U.S.  government 
policy  with  regard  to  Iraq? 

A.  The  allegations  against  Dennis  Kloske  are  currently  under 
investigation  by  the  Department  of  Justice.  Accordingly,  it 
would  be  inappropriate  to  speculate  about  Mr.  Kloske 's 
motivations  or  intent. 

Q.  According  to  an  article  in  U.S.  News  and  World  Report  last 
month,  Nicholas  Rostow,  Special  Assistant  to  the  President  and 
Legal  Advisor  to  the  National  Security  Council  (NSC) , 
established  a  vetting  policy  for  Iraq-related  records,  urging 
that  "Alternatives  to  providing  documents  to  Congress 
regarding  Iraq  should  be  explored."  Documents  show  that  Rostow 
presided  over  interagency  meetings  on  crafting  responses  for 
congressional  request  on  April  8,  9,  and  15,  1991.  Did  you  or 
anyone  at  Justice  attend  any  of  these  meetings?  At  any  time 
in  those  meeting  was  there  any  discussion  of  altering  any 
government  documents  or  delaying  the  release  of,  or 
withholding  documents  from  Congress? 
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A.  The  information  we  have  to  date  shows  that  there  were 
interagency  meetings  attended  by  Department  of  Justice  and 
other  government  attorneys  responding  to  Congressional 
requests  for  information.  The  Attorney  General  did  not  attend 
any  of  these  meetings.  The  purpose  of  these  meetings  was  to 
determine  what  information  Congress  was  seeking  from  each 
Department,  which  agency  had  jurisdiction  over  certain 
documents,  whether  any  of  the  information  should  not  be 
released  or  should  be  released  only  under  certain  conditions 
on  the  grounds  of  executive  privilege  or  other  lawful  bases 
(such  as  the  classification  status  of  the  documents)  and 
whether  there  were  national  security  issues  at  stake  in 
releasing  the  information,  and  if  so,  how  they  should  be 
addressed.  While  these  issues  were  discussed,  and  properly 
so,  we  have  no  information  of  any  improper  discussion  of 
delaying  the  release  of  or  withholding  documents  from 
Congress.  We  have  no  information  that  any  documents  were  in 
fact  withheld,  or  that  alteration  of  documents  was  discussed 
at  all  at  these  meetings. 


Questions  on  Border,  Patrols 

Q,  Last  April,  it  was  reported  that  Border  Patrol  officers  were 
targeting  young  school  children  in  Phoenix,  AZ  for  questioning 
about  their  immigration  status. 

A.  The  Border  Patrol  does  not  target  school  children  for 
questioning  anywhere . in  the  United  States.  During  the  normal 
course  of  business  the  Border  Patrol  may  encounter  and  need  to 
interview  unaccompanied  minors  who  are  in  the  United  States 
unlawfully.  Public  schools  are  contacted  for  information  to 
locate  parents  or  guardians  of  unaccompanied  minors  in  an 
effort  to  minimize  detention  time  and  to  expedite 
reunification  with  family  members.  A  meeting  was  conducted 
with  Dr.  Victor  Herbert,  Superintendent  of  the  Phoenix  Union 
High  School  District  to  foster  better  communication  concerning 
juvenile  alien  matters.  The  Border  Patrol  was  represented  by 
an  Assistant  Chief  of  the  Tucson  Sector  and  the  Sector 
Counsel . 

Q.  More  recently,  a  Border  Patrol  officer  was  arrested  and  is 
being  charged  with  first  degree  murder  in  the  fatal  shooting 
of  an  individual  near  Nogales — an  incident  that  was  not 
reported  to  supervisors  for  several  hours, 

A,  The  case  is  being  investigated  by  the  Santa  Cruz  Sheriff's 
Department,  the  FBI  and  the  Office  of  the  Inspector  General. 
We  will  provide  a  full  report  of  the  results  of  the 
investigation  when  the  pending  criminal  actions  are  resolved. 
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Q,  I  have  the  highest  regard  for  the  men  and  women  of  the  Border 
Patrol.  As  you  know,  I  have  fought  for  years  to  improve  the 
resources  and  funding  available  to  this  agency  so  that  they 
■ay  carry  out  the  difficult  and  dangerous  mission  of 
protecting  this  country's  border.  However,  the  public 

perception  of  these  officers  has  been  altered  negatively  over 
the  years  by  reports  of  incidents  of  unnecessary  violence  and 
abuse.  There  exists  a  sense  that  the  process  through  vhich 
complaints  are  filed  is  not  effective.  I  realize  that  the 
agency  views  allegations  of  harassment  and  excessive  force 
very  seriously.  What  exactly  is  the  policy  with  regard  to 
complaints  against  Border  Patrol  officers? 

A.  All  allegations  of  abuse  or  misconduct  by  a  Border  Patrol 
Agent  are  referred  to  the  Office  of  the  Inspector  General 
(OIG) .  The  OIG  refers  any  cases  which  may  involve  civil  rights 
violations  to  the  Civil  Rights  Division  of  the  Department  of 
Justice,  usually  for  investigation  by  the  FBI. 

All  INS  employees  are  required,  by  regulation,  to  promptly 
report  any  personal  knowledge  of  wrongdoing  by  an  INS  employee 
or  any  complaint  received,  to  the  OIG.  Failure  to  do  so  may 
result  in  disciplinary  action  being  taken  against  the 
employee. 

INS  adheres  to  the  DOJ  schedule  of  disciplinary  offenses  which 
are  taught  to  each  Border  Patrol  agent  while  attending  basic 
training  at  the  Border  Patrol  Academy.  Additionally,  these 
offenses  are  issued  as  a  handout  on  a  yearly  basis  by  the 
Office  of  Management  of  INS. 

Each  Border  Patrol  agent  is  also  required  to  read  INS  pamphlet 
K-68,  Standards  of  Conduct  for  INS  Employees,  shortly  after 
they  enter  on  duty  and  acknowledge  in  writing  that  the 
standards  prescribed  in  the  handbook  are  understood  and  will 
be  adhered  to.  Ethics  in  law  enforcement,  as  well  as  courses 
in  use  and  abuse  of  force  and  civil  rights  are  taught  at  the 
basic  training  at  the  Academy  and  reinforced  at  supervisory 
and  journeyman  schools. 

Section  503  of  the  Immigration  Act  of  1990  prescribes  the 
establishment  of  service  standards  of  conduct  when  engaged  in 
law  enforcement  activities.  These  standards  will  be  fully 
developed  as  soon  as  possible. 

Q.  Does  the  Agency  compile  statistics  on  the  number  and 
disposition  of  complaints  filed  against  Border  Patrol 
officers? 

A.  Because  the  processing  and  case  management  of  complaints  filed 
against  INS  employees,  including  Border  Patrol  agents,  has 
been  handled  by  the  Office  of  the  Inspector  General,  the  INS 
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has  not  routinely  cospiled  such  statistics  on  a  nation-wide 
iMsis.  However,  the  newly-established  INS  Office  of  Internal 
Audit  will  collect  and  analyze  complaint  data  to  identify 
probless  and  trends. 

Q.  What  efforts  are  made  to  advise  the  public  as  to  their  right 
to  file  a  complaint  following  an  incident  of  harassment  or 
excessive  force? 

A.  The  OIG  has  published  a  toll-free  hotline  telephone  number  for 
referral  of  such  complaints  by  jthe  public.  This  number  is 
posted  in  the  public  area  of  Border  Patrol  stations.  In 
addition,  INS  employees  are  familiar  with  the  OIG's  role  and 
refer  aliens  directly  to  the  OIG.  The  hotline  is  also 
advertised  in  OIG  brochures  and  in  a  variety  of  Departmental 
publications.  The  OIG  advises  that,  from  its  experience  with 
hotline  callers,  it  appears  that  its  800  telephone  number  is 
well  known  and  circulated  among  immigration  rights 
organizations  and  the  Spanish-lancfuage  media.  In  addition, 
the  Mexican  consulates  in  El  Paso,  Texas,  and  Tucson,  Arizona, 
have  been  of  assistance  in  OIG  investigations  of  such 
allegations. 

Q.  How  can  these  efforts  be  improved? 

A.  One  recent  activity  of  the  OIG  to  improve  this  process 
involved  attendance  and  a  presentation  by  the  Assistant 
Inspector  General  for  Investigations  at  a  U.S.  Commission  on 
Civil  Rights  sponsored  hearing  on  border  abuse  issues  at  El 
Paso,  Texas  on  June  12,  1992. 

Q.  Recently,  a  task  force  appointed  by  the  San  Diego  Police  Chief 
recommended  that  a  citizens  review  panel  be  set  up  to  review 
allegations  of  abuse  by  Border  Patrol  officers.  I  feel  that 
it  is  important  to  involve  the  community  in  the  process,  and 
the  idea  of  a  citizens  panel  is  a  good  one.  Would  you  support 
the  creation  of  some  type  of  citizens  panel  to  accept  and 
review  complaints  against  Border  Patrol  Officers? 

A.  The  Border  Patrol  values  community  interest  in  and  support  for 
its  operations  and  actively  pursues  opportunities  to  enhance 
its  community  relations.  However,  the  Department  of  Justice 
believes  citizen  review  of  individual  complaints  against 
Border  Patrol  agents  and  other  Federal  law  enforcement 
officers  would  not  be  useful. 

Although  refinements  continue  to  be  made,  the  Department  of 
Justice  believes  the  current  system  provides  for  thorough 
review  of  and  effective  action  on  complaints  against  Border 
Patrol  agents.  The  Border  Patrol  is  continuously  reviewed  by 
the  INS  Offices  of  Enforcement,  Operations  and  Management. 
Specific  complaints  are  handled  by  the  DOJ  Offices  of 
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Professional  Responsibility  and  Inspector  General.  Complaints 
are  investigated  by  the  Office  of  the  Inspector  General,  the 
Civil  Rights  Division  and  the  Federal  Bureau  of  Investigation, 
or  by  IKS  investigators  as  warranted  by  the  nature  and 
circumstances  of  the  allegations. 

Q.  If  not,  what  would  you  suggest  be  done  to  eliminate  the 
perception  that  the  agency  is  not  responsive  to  complaints? 

A.  The  Immigration  and  Naturalization  Service  (INS)  has  adequate 
procedures  in  place  to  receive  and  investigate  allegations  of 
wrongdoing  against  INS  employees.  Although  that  system  has 
been  responsive,  the  INS  is  continuing  to  improve  the 
accuracy,  adeq[uacy,  and  timeliness  of  its  products.  Those 
efforts  should,  in  turn,  enhance  the  system *s  credibility. 

Currently,  the  Department's  Inspector  General  has  a  mechanism 
in  place  to  receive,  investigate,  and  track  allegations  of  INS 
employee  misconduct,  principally  involving  bribery  or  fraud. 
Such  allegations  are  either  investigated  directly  by  the  OIG 
or  referred  to  INS  for  investigation,  with  a  report  back  by 
the  INS  to  the  OIG.  These  same  case  tracking  procedures  are 
used  to  handel  civil  rights  violations,  with  one  notable 
difference:  the  allegations  are  transmitted  by  the  OIG  to  the 
Department's  Civil  Rights  Division  for  review  and  assignment 
for  investigation  (usually  to  the  Federal  Bureau  of 
Investigation) . 

In  January  1992,  the  INS  Office  of  Internal  Audit  was 
established.  When  fully  staffed,  this  office  will  assume  many 
of  the  internal  investigative  duties  currently  accomplished  by 
INS  field  agents  and  ensure  nationwide  consistency  of 
investigative  reports  and  corrective  actions.  It  will  also 
analyze  trends  to  identify  systemic  problems  which  can  be 
corrected  through  training  or  increased  supervisory  controls. 
The  Office  of  Internal  Audit  currently  has  a  staff  of  three 
and  will,  over  the  next  few  months,  be  building  to  its  Fiscal 
Year  1993  authorized  strength  of  16  personnel. 

Q.  Last  month,  there  was  a  report  that  U.S.  Justice  Department 
officials  and  their  counterparts  in  the  Mexican  government  met 
to  discuss  the  issue  of  border  violence.  Can  you  update  the 
committee  as  to  what  issues  were  discussed  at  that  meeting? 

A.  The  following  issues  were  discussed  at  the  May  27,  1992 

meeting  between  the  Government  of  Mexico  and  the  United 
States.  Also,  both  parties  agreed  on  the  following  specific 
measures  to  increase  individual  safety  and  to  prevent 
incidents  of  violence  in  border  areas: 

1.  To  review  procedures  used  by  both  government  authorities 
to  respond  to  border  incidents,  including  as  a  priority 
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alternatives  to  the  use  of  lethal  weapons.  The  Iiuiigration 
and  Naturalization  Service  reaffirmed  its  policy  of  stressing 
the  appropriate  use  of  non-lethal  force  throughout  its  basic 
and  advanced  training  for  Border  Patrol  agents. 

2.  To  continue  including  courses  in  the  Border  Patrol 
Academy's  training  program  in  Glynco,  GA,  on  reasons  for 
emigration,  as  veil  as  the  cultural  characteristics  of  Mexico. 
The  Mexican  delegation  accepted  the  United  states  Government's 
invitation  to  contribute  to  these  training  courses  through  the 
National  Commission  for  Human  Rights  and  other  agencies. 

3.  To  establish  courses  for  lav  enforcement  officers  engaged 
in  border  duties  in  each  country,  emphasizing  the  sensitivity 
of  their  activities,  as  veil  as  their  impact  on  the  bilateral 
relations  between  both  countries. 

4.  To  strengthen  the  various  agencies  engaged  in  combatting 
border  criminality  in  their  respective  jurisdictions. 

5.  To  review  the  conditions  for  the  repatriation  of 
undocumented  workers,  while  protecting  their  dignity  and  human 
rights. 

6.  To  instruct  their  representatives  of  the  International 
Boundary  and  Water  Commission  to  establish  more  visible 
boundary  delineation  at  ports  of  entry. 

7.  To  share  information  between  appropriate  Mexican  and 
United  States  authorities,  particularly  regarding  criminal  law 
and  procedures  used  to  investigate  and  remedy  incidents  of 
border  violence  in  each  country. 

8.  To  encourage  further  contacts  between  the  law  enforcement 
authorities  of  both  countries,  in  order  to  foster  active 
cooperation  in  the  prevention  and  investigation  of  incidents 
of  violence. 

9.  To  discuss  information  regarding  the  flow  at  border 
crossings  and  the  procedures  for  issuance  of  border  crossing 
cards. 

Both  parties  exchanged  information  on  the  progress  of  their 
respective  investigations  regarding  past  incidents  of  alleged 
abuses.  In  preparation  for  the  next  meeting  of  the  Binational 
Commission,  both  parties  agreed  to  continue  their  efforts  to 
address  the  remaining  pending  cases.  There  will  be  a 
Binational  Commission  meeting  in  Washington,  DC  in  September 
or  October  1992. 

Finally,  both  parties  agreed  to  meet  at  least  annually  within 
the  framework  of  the  Binational  Commission,  in  order  to 
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evaluate  the  effectiveness  of  the  measures  agreed  upon,  as 
well  as  the  possibility  of  any  further  measures  which  might  be 
required. 

Q.  What  is  your  commitment  to  improving  the  training  of  Border 
Patrol  officers  in  an  effort  to  ensure  that  they  carry  out 
their  duties  in  a  fair  and  humane  manner? 

A.  The  Border  Patrol  is  committed  to  providing  the  best  possible 
training  for  its  agents.  Their  Academy  curriculum  is  reviewed 
on  a  regular,  recurring  basis.  The  training  measures  agreed  to 
as  a  result  of  the  border  violence  meeting  will  be 
incorporated  into  training  programs  already  developed  by  the 
Border  Patrol  and/or  implemented  at  the  field  level  in  the 
fora  of  in-service  training  as  appropriate. 

Q.  During  your  confirmation  hearings,  you  committed  your  support 
for  additional  resources,  and  I  am  encouraged  by  your  actions 
thus  far.  You  have  requested  additional  officers  for  the 
Southwest  border,  and  have  followed  through  with  a  request 
earlier  this  year  for  reprogramming  of  resources  for  an 
additional  300  Border  Patrol  officers  along  the  Southwest 
border.  Have  you  requested  any  additional  reprogramming  of 
funds  for  Border  Patrol? 

A.  The  Border  Patrol  has  received  the  additional  funding  from  the 
reprogramming  action  for  the  hiring  of  the  additional  300 
Border  Patrol  agents  in  1992.  The  additional  funds  will  cover 
the  salaries  in  1992  and  equipment  for  the  additional  agents. 
The  19^93  Budget  request  includes  funding  for  the  full  year 
salary  costs  for  the  additional  agents  hired  during  1992.  No 
additional  reprogramming  of  funds  is  anticipated  for  1992  for 
the  Patrol. 

Q.  What  is  the  status  of  the  hiring  of  the  additional  300  Border 
Patrol  officerr  which  you  announced  earlier  this  year? 

A.  The  hiring  of  an  additional  300  Border  Patrol  agents  is 
proceeding  on  schedule.  As  of  July  21,  there  have  been  247 
agent  trainees  entered  on  duty.  These  new  agents  are  all 
currently  in  basic  training  at  the  Border  Patrol  Academy  at 
Glynco,  GA.  Another  150  agent  trainees  are  scheduled  to  enter 
on  duty  in  August  and  September  1991,  bringing  the  total  new 
hires  to  397  since  the  reprogramming  action  in  1992. 

Q.  On  another  matter,  recently,  Quartzsite,  AZ  was  selected  as 
the  site  for  an  IKS/Bureau  of  Prisons  detention  facility. 
While  I  am  pleased  that  the  site  selected  is  in  Arizona, 
however,  Quartzsite  is  located  several  hundred  miles  from  the 
nearest  major  metropolitan  area.  There  is  some  concern  that 
detainees  will  not  be  able  to  obtain  access  to  legal 
representation.  Do  you  know  whether  the  request  for  proposal 
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issued  for  detention  center  projects  include  the  availability 
of  legal  representation? 

A.  A  specification  relating  to  legal  access  was  not  included  in 
the  solicitation.  He  believe,  however,  that  there  wili.  be 
appropriate  legal  representation  available  in  the  surrounding 
coBBunities  as  Quartzsite,  AZ  is  located  only  30  niles  from 
Blythe,  CA,  population  8,500;  86  niles  from  Yuna,  AZ, 

population  107,000;  and  approximately  120  miles  from  Phoenix, 
AZ,  population  900,000. 

Q.  Last  euaiier,  several  hunan  rights  groups,  including  one  in  my 
home  state  of  Arizona,  presented  documentation  of  incidents  in 
which  detainees,  including  minor  children,  were  severely 
beaten.  Many  of  these  detainees  are  refugees  seeking  asylum, 
and  I  am  concerned  that  these  individuals  are  not  being 
treated  humanely  and  fairly.  Although  complaints  have  been 
filed  with  the  Inspector  General's  Office,  little  has  been 
done  to  investigate  these  allegations.  How  do  you  address 
this  concern  about  possible  human  rights  violations  in  INS 
detention  facilities? 

A.  The  INS  is  committed  to  insuring  there  are  no  violations  of 
human  rights  of  any  alien  detained  in  any  of  our  detention 
centers.  Abuse  of  aliens  in  any  manner  is  and  will  not  be 
tolerated  by  INS. 

Allegations  by  human  rights  groups  that  incidents  within  INS 
detention  centers  reflect  the  inhuman  treatment  of  aliens  by 
INS  are  simply  not  true.  Any  allegation  by  any  alien  or  other 
party  that  abuse  or  inhumane  treatment  is  or  has  taken  place 
in  any  INS  facility  is  referred  to  the  Inspector  General's 
Office  of  the  Department  of  Justice.  As  discussed  previously, 
most  of  these  are  within  the  jurisdiction  of  the  Civil  Rights 
Divisicn  and  are  assigned  by  it  to  the  FBI  for  investigation. 
When  an  impropriety  has  been  found,  the  INS  has  taken  remedial 
action. 

INS  detention  centers  are  consistently  visited  by  alien 
advocacy  groups,  the  United  Nations  High  Commission  on 
Refugees,  civic  organizations  as  well  as  the  print  and 
electronic  news  media.  Ttlephones  are  provided  to  aliens 
detained  in  INS  facilities  and  their  use  is  restricted  only 
during  normal  sleeping  hours  and  during  short  periods 
throughout  the  day  for  security  checks  within  the  facility. 
Mail,  both  outgoing  and  incoming,  is  checked  only  for  physical 
contraband,  and  if  an  alien  is  indigent,  the  IKS  even  pays  for 
the  postage. 

Q.  I  am  also  concerned  about  the  conditions  under  which 
unaccompanied  minors  and  young  children  are  being  detained. 
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Many  INS  facilities  fail  to  meet  the  same  standards  as  other 
juvenile  detention  centers. 

A.  INS  is  presently  contracting  with  established  voluntary 
agencies  to  provide  shelter  care,  foster  homes  and  other 
related  child  welfare  services  to  undocumented  minors 
detained.  The  Catholic  Charities  Diocese  of  Galveston-Houston 
and  Catholic  Charities  Diocese  of  San  Diego  are  providing 
these  services  utilizing  two  different  models. 

Catholic  Charities  in  Houston,  Texas,  houses  the  juveniles  in 
homes  located  in  residential  neighborhoods.  They  are  staffed 
with  mature  or  older  adults  referred  to  as  "House  Parents," 
supported  by  professional  staff  and  Jesuit  Volunteers. 
Catholic  Charities  in  San  Diego,  California,  utilizes  a  large 
home  in  a  residential  neighborhood  staffed  by  child  care 
workers,  supported  by  professional  staff  and  Sisters  who 
volunteer  their  time.  The  support  staff  for  both  programs 
include  a  full-time  licensed  teacher,  social  worker  and 
psychologist.  The  staff  are  bilingual  and  bicultural. 

International  Educational  Services  (lES)  in  Los  Fresnos,  Texas 
and  Eclectic  Communications,  Inc.  (ECI)  in  El  Centro, 
California,  provide  shelter  care  to  unaccompanied  juveniles  in 
INS  custody.  lES  is  licensed  and  monitored  by  the  State  of 
Texas  Department  of  Human  Services,  and  ECI  is  licensed  by  the 
State  of  California  Department  of  Social  Services  to  provide 
shelter  care.  Both  programs  have  licensed  social  workers, 
licensed  full  time  teachers  and  provide  recreation, 
'counseling,  education,  family  reunification  and  other  child 
welfare-related  services.  Day  trips  for  purposes  of  shopping, 
going  to  the  beach,  and  attending  recreational  activities  in 
the  community  are  a  regular  part  of  the  programs.  Medical 
care  is  provided  by  the  U.S.  Department  of  Public  Health 
Service.  These  are  non-secure  residential  facilities;  thus, 
the  clients  are  free  to  walk  away. 


Questions  on  the  Weed  and  Seed  P_rQgLra39 

Q.  I  know  that  Weed  and  Seed  is  one  of  the  major  initiatives  of 
this  Administration  and  the  Justice  Department.  As  I 
understand  it,  the  way  the  program  works  is  by  "weeding"  out 
criminals  in  designated  neighborhoods  through  stepped  up 
arrest  and  prosecution  and  then  "seeding"  these  same 
neighborhoods  with  a  range  of  social  programs,  like  education, 
job  training,  and  drug  treatment,  in  order  to  keep  crime  from 
returning.  Since  most  individuals  released  from  jail  return 
to  their  old  communities,  are  there  provisions  in  the  Weed  and 
Seed  Program  to  habilitate  the  "weeds"  while  they  are  in 
prison?  Don't  you  really  need  a  "Weed,  Seed  and  Mulch" 
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program  to  vake  sure  we  don't  create  another  revolving  door  of 
"weeds'*  arrested,  released,  and  rearrested  again? 

A.  The  "weed"  elenents  of  the  Weed  and  Seed  strategy  are  aimed  at 
closing  this  revolving  door  by  offering  a  strong  law 
enforceaent  effort  made  up  of  coordinated  Federal,  State,  and 
local  agencies.  However,  to  keep  the  door  shut,  we  must 
combine  tough  law  enforcement  with  social,  educational,  and 
economic  programs  to  revitalize  high*crime  neighborhoods.  The 
"seed"  elements  are  designed  to  create  a  strong  economical  and 
social  environment  in  which  crime  cannot  thrive.  The 
prevention,  intervention,  and  treatment  element  will  focus  on 
activities  such  as  youth  services,  school  programs,  community 
and  social  programs,  and  support  groups  and  will  also  provide 
opportunities  for  neighborhood  residents.  The  economic 
development  and  neighborhood  restoration  element  will  focus  on 
activities  to  improve  living  conditions,  enhance  home  security 
procedures,  allow  for  low-cost  physical  improvements  within 
neighborhoods,  develop  long-term  efforts  to  renovate  and 
maintain  housing  as  well  as  provide  educational,  economic, 
social  recreational  and  other  vital  opportunities.  A  key 
feature  of  this  element  will  be  the  fostering  of  self-worth 
and  other  vital  opportunities. 

Weed  and  Seed  is  a  community -based  program  tailored  to  meet 
the  needs  and  problems  of  the  targeted  neighborhoods.  Two  of 
the  demonstration  sites  that  have  been  funded  this  year  have 
included  components  in  their  strategies  to  address  the 
Specific  needs  of  these  individuals  upon  re-entering  community 
life.  Atlanta  has  a  program  that  will  make  probation  officers 
available  in  the  neighborhoods  to  serve  as  case  managers  for 
the  large  numbers  of  probationers  living  in  the  target  area. 
Expanded  support  and  re-integration  services  for  prisoners 
returning  to  the  community  will  also  be  provided.  The 
Madison,  Wisconsin  project  includes  an  initiative  that  will 
use  jail  inmates  released  on  electronic  monitoring  to  provide 
free  labor  to  revitalize  and  restore  vulnerable  neighborhoods 

Q.  I  understand  that  one  of  the  reasons  the  Department  of  Justice 
opposes  the  Senate  bill  to  reauthorize  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  is  because  justice  believes  the 
rehabilitation  services  which  the  bill  would  provide  to 
incarcerated  juveniles  --  services  like  education 

opportunities,  employment  skills,  and  drug  treatment  —  are 
really  "the  job  of  the  Departments  of  Health  and  Human 
Services  and  Education"  and  are  not  within  the  scope  of  DOJ . 
Weed  and  Seed  is  under  the  authority  of  the  Justice 
Department.  Do  you  have  this  same  attitude  toward  providing 
rehabilitation  services  to  inct  rcerated  offenders  under  the 
Weed  and  Seed  program? 
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A.  First,  the  Department's  opposition  to  S.  2792,  a  bill  to 
reauthorize  the  Juvenile  Justice  and  Delinquency  Prevention 
Act,  as  introduced,  was  based  on  the  fact  that  this  bill 
limited  the  juvenile  justice  system's  ability  to  adequately 
deal  with  juvenile  offenders.  To  be  sure,  the  Department 
recognizes  and  supports  the  need  to  expand  and  provide 
education  opportunities,  employment  skills  and  drug  treatment 
programs  to  rehabilitate  juvenile  offenders.  However  in  this 
regard,  it  is  important  to  note  that  based  on  a  GAO  report 
issued  March  31,  1991,  there  are  260  federal  grant  programs 
funded  at  a  level  of  $4.2  billion  annually,  administered  by  7 
federal  departments,  through  18  agencies  that  focus  on  youth 
prevention  and  intervention  initiatives,  with  the  vast 
majority  of  funding  being  provided  for  job  training,  education 
and  health  care.  While  the  Department  understands  the  need 
for  these  types  of  programs,  we  believe  that  such  programs  do 
not  need  to  be  added  to,  and  duplicated  within  the  Office  of 
Juvenile  Justice  and  Delinquency  Prevention's  programs 
(OJJDP) .  Rather,  the  juvenile  justice  system  should  be 

enhanced  so  that  it  intervenes  early  and  sternly  with 
meaningful  sanctions  that  hold  juveniles  accountable  for  their 
actions,  while  also  offering  an  opportunity  for  rehabilitation 
through  programs  that  instill  values,  discipline  and 

responsibility.  We  believe  that  the  role  of  OJJDP  is  one  of 
federal  coordinator  of  all  federal  programs  relevant  to 
juvenile  justice  and  delinquency  prevention,  through  the 
Coordinating  Council  of  Juvenile  Justice  and  Delinquency  .  A 
major  OJJDP  role  should  be  to  link  its  juvenile  justice 
programs  with  those  social  service  programs  of  other  federal 
agencies. 

Operation  Weed  and  Seed  is  a  community-program  that  links 
federal  state  and  local  law  enforcement  efforts  with  federal 
state  and  local  public  and  private  social  service  agency 
programs,  and  private  sector  and  community  resources,  thereby 
putting  in  place  a  comprehensive,  multi-agency  approach  to 
community  revitalization  and  restoration.  Each  and  every 
federal,  state  and  local  agency,  private  sector  and  community 
group  participating  in  Weed  and  Seed  has  an  extremely 
important  role  to  play,  and  each  has  the  expertise  to 
implement  its  programs  and  direct  its  activities.  By  linking 
all  of  these  activities  together,  within  targeted  sites,  the 
full  impact  of  all  these  programs  can  be  maximized.  All  are 
equally  important,  and  all  have  important  roles  to  play  in 
restoring  America's  crime  and  drug-ridden  neighborhoods. 

Q.  I  believe  that  almost  half  of  the  Weed  and  Seed  money  in  FY 
1993  is  to  come  from  existing  funds.  Since  DOJ  is  the  lead 
agency  in  Weed  and  Seed,  would  you  be  able  to  redirect  a  drug 
treatment  grant  that  the  Department  of  Health  and  Human 
Services  (HHS)  has  already  awarded  to  one  particular  treatment 
center  to  another  treatment  center  because  you  think  the 
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second  center  would  do  a  better  job?  Could  you  do  the  same 
thing  with  Department  of  Housing  and  Urban  Development  (HUD) 
money?  With  Department  of  Labor  money?  Do  you  have  the 
authority  to  take  money  away  from  the  High  Risk  Youth  Program, 
for  example,  which  is  run  by  HHS,  and  put  that  money  into  Weed 
and  Seed?  Do  U.S.  Attorneys  have  the  time  —  and  the 
expertise  —  to  make  these  kinds  of  decisions? 

A.  As  noted  above  in  our  answer  to  Senator  Biden,  an  interagency 
working  group  has  been  established  at  the  Federal  level  to 
determine  and  establish  procedures  for  the  operation  and 
implementation  of  the  Weed  and  Seed  program.  At  this  time,  it 
is  envisioned  that  each  Federal  agency  will  be  responsible  for 
the  administration  of  its  own  grant  program. 

Further,  Weed  and  Seed  is  a  locally  driven  strategy  that  is 
coordinated  in  the  community  by  a  steering  committee.  The 
U.S.  Attorney  acts  to  facilitate  and  initiate  thjp^oordi nation 
required  among  law  enforcement  and  social  service  agencies. 

The  Attorney  General  will  provide  rhe  leadership  and 
coordination  efforts  r- pessary  to  implement  the  Weed  and  Seed 
strategy,  including  developing  a  plan  for  the  use  of  Federal 
funds  appropriated  for  selected  activities  in  the  Departments 
of  Labor,  Education,  HHS,  Transportation,  Agriculture,  and 
Housing  and  Urban  Development.  However,  each  participating 
Executive  Department  will  be  responsible  for  accounting  for 
the  expenditure  of  funds  under  their  administration. 


Questions  on  the  Gang  Analysis  Center 

Q.  You  and  I  have  spoken  about  the  need  for  a  Gang  Analysis 
Center  and  I  was  under  the  impression  that  if  you  did  not 
receive  funding  from  the  Department  of  Defense  (DOD)  for 
initial  operations  of  the  Center  that  you  would  see  to  it  that 
$5  million  from  the  Super  Surplus  proceeds  were  provided  for 
this  purpose.  I  have  heard  from  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  (ATF)  that  DOD  rejected  the  request  for 
the  Center.  Has  DOD  formally  notified  the  Justice  Department 
that  it  would  not  fund  the  Center? 

A.  To  date,  DOD  has  not  indicated  that  it  will  be  unable  to  fund 
the  Center.  The  Justice  Department  also  has  not  been  notified 
by  ATF  that  DOD  rejected  the  request  for  funds  for  the  Center. 

Q.  Can  you  give  us  the  status  of  your  Super  Surplus  Fund  and  if 
and  when  you  intend  to  devote  the  initial  $5  million  for  the 
Gang  Analysis  Center? 

A.  At  present  there  is  $21.4  million  available  in  the  Super 
Surplus  Fund  for  1992  funding  requests.  Any  decision  by  the 
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Departnent  to  devote  Super  Surplus  Funds  to  the  Center  nust 
await  DOD's  formal  notification  that  it  has  rejected  the 
funding  reqpjest. 

Q.  I  know  the  FBI  and  ATF  were  working  closely  on  the 
investigation  of  violence  in  Los  Angeles  (LA)  ae  a  result  of 
the  Rodney  King  verdict.  Can  you  give  me  an  update  on  the 
case  in  L.A.  and  the  working  relationship  Between  the  FBI  and 
BATF. 

A.  Task  Force  (TF)  personnel  are  continuing  to  prepare  background 
profiles  on  ten  gangs  operating  within  the  L.A.,  California 
(CA),  area.  Hembera  of  these  gangs  have  been  Identified  by 
various  Federal,  state,  and  local  law  enforcement  personnel  as 
having  been  involved  in  riot-related  crimes  and  as  being  among 
those  posing  the  greatest  threat  to  the  community.  Recently, 
three  additional  gangs  were  identified  for  profiling.  The  FBI 
and  BATF  have  developed  a  good  working  relationship  in  this 
area . 


QyggtiongL  gn  .gflivadgMiig 

Q.  On  May  4,  1992,  President  Bush  stated  in  a  letter  to  President 
Christiani  of  El  Salvador  that: 

Although  we  will  not  be  able  to  extend  temporary 
protected  status  I  am  happy  to  tell  you  that  Attorney 
General  William  Barr  will  be  taking  the  necessary  steps 
to  grant  Deferred  Enforced  Departure  for  Salvadoran 
citizens  for  one  year  beyond  the  expiration  of  their 
Temporary  Protected  Status.  This  will  provide  Salvadoran 
citizens  the  same  rights  to  remain  and  work  in  the  United 
States . 

Since  Salvadorans  will  receive  the  "same  rights  to  remain  and 
work  in  the  United  States"  under  Deferred  Enforced  Departure 
(DEO),  why  didn't  the  Administration  just  designate  them  as 
eligible  for  Temporary  Protected  Status  (TPS)  for  another 
year? 

A.  Section  302  of  the  Immigration  Act  of  1990  provided  TPS  for 
foreign  nationals  who  cannot  safely  return  to  home  countries 
that  are  experiencing  extraordinary  conditions  such  as  armed 
conflict,  natural  disasters,  or  other  types  of  unusual 
hardship.  El  Salvador's  initial  designation  as  a  TPS  country 
was  granted  by  a  special  provision  (section  303)  of  the  Act 
rather  than  through  the  regular  TPS  procedures  established  in 
section  302.  Congress,  in  enacting  TPS  for  El  Salvador, 
clearly  established  June  30,  1992,  as  the  deadline  for  that 
provision  of  the  law. 
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El  Sailvador  was  considered  for  a  possible  section  302  TPS 
designation  but  it  was  not  clear  that  it  net  the  criteria 
established  by  Section  303  of  the  Act.  The  country  is  not 
experiencing  any  kind  of  natural  disaster  and  a  peace  process 
has  been  established  in  El  Salvador  since  the  enactment  of 
section  303.  The  peace  process  has  eliminated  the  alleged 
danger  involved  in  the  return  of  most  Salvadoran  nationals  to 
their  native  land.  Although  President  Christian!  did  request 
an  extension  of  the  TPS  designation  for  El  Salvador  in  a 
letter  to  President  Bush,  the  provision  enabling  foreign 
governments  to  request  such  protection  applies  only  to  natural 
disasters . 

Therefore,  in  consideration  of  El  Salvador’s  inability  to 
accommodate  the  repatriation  of  the  approximately  150,000 
persons  granted  TPS  at  the  present  time,  we  determined  to 
defer  enforced  departure  of  TPS  Salvadorans  to  June  30,  1993. 

Q.  On  June  24,  1992,  an  INS  cable  states  that  a  Salvadoran  who 
did  not  re-register  for  TPS  and  who  is  seeking  DED  after  June 
30  must  "show  compelling  reasons,  such  as  illness,  family 
emergency  or  similar  circumstance  beyond  the  alien’s  control” 
for  not  having  re-registered  for  TPS.  I  am  concerned  that 
this  restrictive  re-registration  policy  may  result  in 
approximately  20%  of  the  187,000  Salvadorans  under  TPS  to  be 
Ineligible  for  DED. 

Since  INS  did  not  inform  many  Salvadorans  about  their  re¬ 
registration  responsibilities  and  because  of  the  INS  delay  in 
processing  re-registration  requests,  would  these  circumstances 
be  considered  "beyond  the  alien’s  control"  to  qualify  for  DED? 
I  hope  all  Salvadorans  under  TPS  will  be  eligible  for  DED. 

A.  El  Salvador's  designation  as  a  TPS  country  was  granted  by  a 
special  provision  (section  303)  in  the  Immigration  Act  of 
1990.  Section  303  provides  that  eligible  Salvadorans  must 
register  for  the  first  period  of  TPS  in  the  form  or  manner 
specified  by  the  Attorney  General  and  re-register 
"semiannually  at  the  end  of  each  6-month  period"  after  the 
granting  of  such  status.  Paragraph  (c)(3)  of  section  303 
provides  for  the  withdrawal  of  TPS  by  the  Attorney  General  if 
the  alien  falls  without  good  cause  to  register.  Section  303 
also  requires  that  the  Immigration  and  Naturalization  Service 
(INS)  enforce  the  departure  of  the  Salvadorans  granted  TPS  at 
a  date  after  the  termination  of  such  designation  on  June  30, 
1992. 

As  of  June,  1992,  there  were  approximately  150,000  Salvadorans 
re-registered  for  TPS.  Because  El  Salvador  cannot  currently 
rccommodate  the  repatriation  of  the  approximately  150,000 
persons  granted  TPS,  INS  deferred  until  June  30,  1993,  the 

enforced  departure  of  these  Salvadoran  nationals. 
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Thus,  the  DED  provision  is  only  intended  for  the  approximately 
150,000  Salvadorans  who  are  TPS  re-registrants  and  whose 
departure  from  the  United  States  was  to  be  enforced  after  June 
30,  1992.  By  this  criteria,  a  Salvadoran  national  who  failed 
to  register  for  the  second  period  of  TPS  is  ineligible  for  DED 
status.  However,  a  Salvadoran  national  who  registered  timely 
for  the  initial  period  of  TPS  and  then  failed  to  re-register 
will  be  considered  for  DED  if  he  or  she  can  establish  that  the 
failure  to  re-register  was  for  good  cause.  Any  Salvadoran  who 
failed  to  register  timely  for  the  second  period  of  TPS  may 
submit  an  application  to  register  for  DED  to  the  INS  District 
Director  for  individual  consideration  of  the  circumstances  in 
the  case.  Salvadorans  who  have  pending  applications  for 
second  period  TPS  registration  at  INS  offices  are  considered 
to  have  filed  timely  and  are  not  excluded  from  eligibility  for 
DED  provisions. 

The  fact  that  there  were  approximately  150,000  Salvadorans  re¬ 
registered  for  the  second  period  of  TPS  is  a  clear  indication 
that  the  Salvadorans  were  well  informed  of  the  need  to  re¬ 
register.  Salvadorans  who  registered  for  the  initial  period 
of  TPS  were  issued  work  authorizations  that  were  only 
effective  for  a  period  of  6-inonths.  INS  field  offices  gave 
detailed  instructions  to  all  of  the  first  period  registrants 
that  they  must  return  for  re-registration  and  to  renew  their 
work  authorizations  before  they  expire.  In  fact,  the  expiring 
work  permit  itself  served  as  a  reminder  to  the  TPS  Salvadorans 
of  the  need  to  re-register  --  failure  to  re-register  would 
have  interrupted  their  employment.  Accordingly,  except  in 
isolated  incidences,  there  is  nothing  to  indicate  that  the 
failure  to  re-regictei  was  caused  by  anything  other  than  a 
conscious  decision  of  the  individual  not  to  continue  in  the 
program. 

Q.  What  measures  is  INS  taking  ko  ensure  that  employers  know  that 
the  work  authorization  card:;  for  Salvadorans  under  TPS  are 
valid  until  October  31,  1992,  For  example,  is  INS  publishing 
this  information  in  major  newspapers  throughout  the  country? 
Many  Salvadorans  could  lose  their  jobs  tomorrow  if  employers 
are  not  adequately  informed  about  the  October  31  extension  of 
their  work  permits. 

A.  Those  who  apply  for  and  receive  DED  will  not  become  deportable 
until  June  30,  1993,  and  will  be  granted  work  authorization  to 
that  date.  To  ensure  continuous  employment  authorization  for 
^  the  affected  Salvadorans,  the  INS  has  published  a  notice  in 
the  Federal  Register  on  Jfjne  26,  1992,  to  automatically  extend 
their  work  authorization  to  October  31,  1992. 

Employers  of  TPS  Salvadorans  whose  employment  autho: ization  is 
automatically  extended  to  October  31,  1992,  by  the  notice  must 
accept,  for  purposes  of  verifying  employment  eligibility,  an 
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EAO  on  Pom  I-688B,  bearing  an  expiration  date  of  Deceaber  31, 
1991,  or  later  and  containing  a  notation  "274a. 12  (a)  (12)"  on 
the  face  of  the  dociunent  under  "Provision  of  Law."  The  Office 
of  Special  Counsel  for  Imoigration  Related  Unfair  Eaploynent 
Practices  also  issued  a  warning,  in  the  form  of  a  press 
release  and  notice  in  the  Federal  Register,  to  employers 
prohibiting  document  abuse  against  aliens  with  TPS  status. 

The  INS  has  sent  copies  of  the  Federal  Register  notice  (in 
both  English  and  Spanish) ,  and  related  press  releases  to 
voluntary  legal  service  organizations  (e.a.  National 
Immigration,  Refugee  &  Citizenship  Forum) ,  which  provide 
counsel  and  assistance  to  Salvadorans  on  immigration  matters. 
We  are  encouraging  Salvadorans  to  take  copies  of  these 
publications  to  their  employers.  In  addition,  INS  has  also 
written  to  the  Small  Business  Administration  and  other 
business  groups  to  request  their  assistance  in  disseminating 
this  infomation  to  its  member  businesses. 
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Quest ions  on  Kave.  Scholer 

Q.  On  March  2,  1992,  the  office  of  Thrift  Supervision  hit  the  New 
York  law  fim  of  Kaye,  Scholer,  Fierman,  Hays,  and  Handler 
with  an  unprecedented  order,  (i)  denanding  a  $275  Billion 
penalty  for  its  alleged  role  in  the  failure  of  Charles 
Keating's  Lincoln  Savings  and  Loan  and,  more  importantly,  (ii) 
freezing  the  firm's  assets. 

Although  these  were  unproven  allegations,  against  which  Kaye, 
Scholer  had  no  opportunity  to  defend  itself,  the  asset  freeze 
reportedly  forced  the  firm's  hand.  The  firm's  bankers  were 
said  to  have  warned  that  would  have  to  consider  cutting  off 
the  firm's  credit  lines  if  the  case  were  not  settled  quickly. 
Kaye,  Scholer  succumbed  to  this  pressure,,  settling  within  days 
for  $41  million. 

The  OTS  order  is  reportedly  the  first  time  that  an  asset 
freeze  has  been  used  against  a  law  firm.  There  was  obviously 
no  risk  that  Kaye,  Scholer  would  squirrel  away  its  assets. 

Q.  Does  the  Department  of  Justice  believe  the  OTS  action  was 
proper  under  the  circumstances? 

A.  Although  the  decision  concerning  whether  to  impose  a  temporary 
cease-and-desist  order  on  a  law  firm  was  unquestionably  a 
difficult  one,  OTS,  in  consultation  with  the  Department  of 
Justice,  concluded  that  a  temporary  order  would  be  appropriate 
under  the  circumstances  of  this  case,  and  in  keeping  with  the 
purpose  of  the  legislation  under  which  such  restrictions  are 
authorized.  Congress,  in  passing  12  U.S.C.  S  1818(c)(1), 
sought  to  ensure  that  the  government  would  be  able  to  prevent 
the  dissipation  of  assets  during  the  pendency  of  an 
administrative  hearing  and  thereby  secure  the  government's 
ability  to  collect  on  any  judgment  it  obtained  against 
individuals  or  entities  accused  of  violating  substantive 
provisions  of  the  banking  laws.  It  was  precisely  this  purpose 
that  motivated  the  decision  to  place  Kaye,  Scholer  under  a 
temporary  cease-and-desist  order. 

In  reviewing  the  history  of  Kaye,  Scholar's  representation  of 
Lincoln  Savings  &  Loan  Association,  OTS  became  convinced  that 
the  firm  had  made  serious  misrepresentations  to  regulators 
concerning  a  wide  range  of  issues,  including  statements  about 
the  adequacy  of  Lincoln's  underwriting,  the  quality  of  its 
assets  and  investments,  and  ultimately  about  its  overall 
financial  health  and  well  being.  In  addition,  Kaye,  Scholer 
provided  regulators  with  backdated  documents  in  an  effort  to 
convince  the  Federal  Home  Loan  Bank  Board  that  certain  direct 
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investjients  made  by  Lincoln  would  cjualify  under  the 
grandfather  provision  of  a  now  regulation.  In  sun,  OTS 
believed  that  the  firm  was  involved  in  extremely  serious 
instances  of  misconduct  and  regulatory  violations,  actions 
that  contributed  significantly  to  Lincoln's  ability  to  evade 
regulators  and  stay  in  operation  for  several  additional  years 
after  concerns  were  first  raised  about  its  financial  health.^ 

The  prime  facie  evidence  compiled  by  OTS,  which  showed  that 
respondents  had  substantially  benefitted  financially  through 
their  breaches  of  professional  responsibility  and  that  the 
violations  were  committed  knowingly  or  with  reckless  disregard 
for  the  law  and  regulations,  warranted  concerns  that  OTS* 
ability  to  execute  a  judgment  for  restitution  night  be 
impaired  in  the  absence  of  a  temporary  cease  and  desist  order 
sufficient  to  preclude  the  dissipation  of  respondents'  assets 
during  the  pendency  of  the  administrative  action.  Independent 
of  respondents'  past  conduct,  the  OTS  also  was  properly 
concerned  with  the  failure  of  respondents  Fishbein,  Katznan 
and  Fisher  to  comply  with  a  subpoena  for  information  about 
their  finances  and  Kaye,  Scholer's  threat  to  amend  its 
professional  liability  insurance  policy  so  as  to  impair 
collectibility  of  any  judgment  requiring  restitution. 

The  bailout  of  Lincoln,  as  you  know,  is  now  estimated  to  run 
in  the  range  of  $2.6  billion. 

Faced  with  these  facts,  OTS  elected  to  exercise  its  authority 
under  12  U.S.C.  S  1818(b)(1)  and  file  an  administrative  notice 
of  charges  against  the  law  firm.  In  the  nearly  100  page 
document,  OTS  specified  the  types  of  egregious  conduct  that 
served  as  the  foundation  for  the  charges. At  that  point, 
discussions  began  between  OTS  and  the  Department  concerning 
the  propriety  of  imposing  a  temporary  cease-and-desist  order. 


’  Kaye  Scholer's  response  in  subsequent  media  statements 
has  generally  been  that  they  did  not  have  a  duty  to  disclose  the 
serious  wrongdoing  that  they  knew  was  taking  place,  not  that  they 
were  unaware  of  their  clients  misdeeds.  The  suggestion  that  a 
regulated  institution  may  ignore  its  disclosure  obligations  through 
the  simple  expedient  of  funnelling  all  contact  with  its  regulators 
through  the  thrift's  attorneys  is  not  only  unprecedented  but  would 
pose  a  serious  threat  to  the  ability  of  all  regulatory  agencies' 
ability  to  perform  their  duties. 

Many  of  the  activities  involve  the  same  or  similar 
transactions  which  prompted  the  district  court  in  Lincoln  Savings 
and  Loan  Association  v.  Wall.  743  F.  Supp.  901  (D.D.C.  1990),  to 
reject  the  bank's  efforts  to  overturn  the  banking  agency's  decision 
to  appoint  a  conservator  and  subsequently  place  the  institution  in 
receivership. 
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In  light  of  the  factors  discussed  above  denonstrating  Kaye, 
Scholar's  past  unlawful  and  misleading  conduct,  threats  to 
notify  insurance  coverage,  and  other  factors  relating  to  the 
effectiveness  of  recovery  against  a  partnership  that  might 
dissolve  in  the  face  of  a  $275  million  suit,  the  decision  was 
made  to  craft  a  temporary  order  that  would  ensure  that  the 
firm  would  retain  its  present  configuration  and  guarantee  that 
the  taxpayers  world  be  able  to  recoup  amounts  owing  at  the 
conclusion  of  the  judicial  proceedings.^^ 

Perhaps  the  largest  misconception  about  the  Kaye,  Scholar 
case,  a  misconception  which  has  been  perpetuated  in  both  the 
legal  and  popular  press,  is  the  contention  that  OTS  imposed  an 
"asset  freeze"  on  the  law  firm,  prohibiting  Kaye,  Scholar  from 
conducting  its  business  and  forcing  the  firm  to  settle.  The 
Inquiry  from  your  office  also  refers  to  the  temporary  cease- 
and-desist  order  as  "freezing  the  firms  assets,"  a  move  that 
"forced  the  firm's  hand”  and  compelled  settlement.  This 
description  of  the  OTS  temporary  cease-and-desist  order  and 
the  effect  the  order  had  on  the  firm,  however,  is  inaccurate. 

First,  the  OTS  action  is  not  properly  termed  an  asset  freeze. 
OTS  imposed  a  temporary  cease-and-desist  order  under  12  U.S.C. 
S  1818 (c) (1)  which  placed  certain  restrictions  on  Kaye, 
Scholer.  It  did  not,  however,  in  any  sense  "freeze"  the 
firm's  assets.  Upon  concluding  that  Kaye,  Scholer,  based  on 
its  extensive  involvement  in  the  examination  process,  had 
violated  substantive  provisions  of  various  regulatory 
prohibitions,  and  in  light  of  the  other  factors  discussed 
above,  OTS  had  the  authority  to  impose  a  temporary  cease-and- 
desist  order  to  ensure  that  it  could  collect  on  any  judgment 
it  might  obtain  after  the  recjuisite  administrative  and 
judicial  proceedings.  The  measures  it  imposed  to  accomplish 
this  goal  were  quite  reasonable.  Although  the  OTS  order  has 
attracted  a  great  deal  of  attention,  very  few  commentators 
appear  to  have  familiarized  themselves  with  its  actual  terms. 
Rather  than  freezing  the  firm's  assets,  OTS'  order  permitted 
Kaye,  Scholer  to  service  all  loans,  draw  on  any  revolving 
lines  of  credit,  pay  all  necessary  business  expenses,  and  only 
then,  after  satisfying  all  partnership  obligations,  place  251 
of  distributed  partner  profits  in  an  escrow  account  to  be 
established  by  the  firm. 


The  stateme  that  there  was  no  threat  that  Kaye  Scholer 
would  'squirrel  away"  the  assets,  therefore,  does  not  address 
whether  other  factors,  such  as  the  dissolution  of  the  firm,  might 
also  adversely  affect  the  government's  ability  to  recover.  It 
should  also  be  noted  that,  when  dealing  with  professionals  who  are 
knowledgeable  about  financial  transactions,  there  is  always  the 
risk  that  efforts  will  be  made  to  transfer  or  otherwise  hide 
assets . 
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More  significantly,  the  temporary  cease-and-desist  order  also 
required  that  any  partner  desiring  ^o  leave  the  firm  post 
security  for  obligations  that  may  arise  out  of  the 
administrative  charges  and  it  prohibited  alterations  in  the 
partnership  agreement.  This  provision  served  to  ensure  that 
the  firm  would  not  rapidly  unravel  in  the  face  of  the 
administrative  charges  and  guaranteed  that  the  agency  would 
not  have  to  bring  multiple  lawsuits  in  various  jurisdictions 
in  an  attempt  to  recover. 

Second,  contrary  to  popular  belief,  Kaye,  Scholer  was  not 
forced  to  settle  by  the  terms  of  the  temporary  order.  Rather, 
it  elected  to  settle  in  light  of  the  strength  of  the 
government's  case  and  the  size  of  the  potential  loss.  Kaye, 
Scholar's  banks  were  concerned  about  the  possibility  that  the 
firm  might  be  held  liable  for  amounts  in  excess  of  $200 
million,  not  about  the  temporary  order  which  permitted  Kaye, 
Scholer  to  service  and  draw  on  all  revolving  lines  of  credit 
and  pay  all  necessary  business  expenses  including  existing 
debt.  The  reason  Kaye,  Scholer  did  not  challenge  the 
temporary  order  as  authorized  under  12  U.S.C.  S  1818(d)  is 
that  the  order  was  narrowly  tailored  to  accomplish  its 
statutorily  authorized  purpose  and  would  have  been  upheld  and 
that,  even  without  the  temporary  order,  the  firm  would  still 
have  been  facing  a  potential  award  of  unprecedented 
proportions.  It  was  the  notice  of  charges  itself,  therefore, 
not  the  temporary  cease-and-desist  order,  that  brought  Kaye, 
Scholer  to  the  negotiating  table. 

Some  commentators  have  suggested  that  Institutions  like  law 
firms  and  the  individuals  associated  with  them  do  not  pose  a 
significant  risk  of  asset  dissipation  and  thus  they  contend 
that  the  imposition  of  preliminary  asset  preservation  measures 
cannot  be  justified  in  the.  same  way  that  such  tactics  can  be 
rationalized  in  racketeering  or  tax  evasion  cases.  It  must  be 
remembered,  however,  that  the  charges  raised  in  these  cases 
are  cpiite  serious  and  involve  the  loss  of  millions  of  dollars. 
In  addition,  the  fraudulent  transactions  that  generated  these 
enormous  losses  were  conducted  and  facilitated  by 
professionals.  These  Individuals  also  have  the  knowledge  and 
ability  to  hide  assets  both  within  the  country  and  offshore. 
As  a  result,  the  banking  agencies  have  repeatedly  used  asset 
preservation  measures  in  cases  involving  professional 
defendants. 

The  suggestion  that  lawyers  and  law  firms  are  somehow  above 
allegations  of  impropriety  and  thus  regulatory  agencies  should 
not  use  all  available  measures  to  guarantee  their  ability  to 
reimburse  the  insurance  fund  is  simply  untenable  in  light  of 
the  role  played  by  professionals,  including  attorneys,  in  the 
savings  and  loan  crisis.  In  fact,  the  legislative  history 
from  the  passage  of  FIRREA  specifically  states  that 
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*•  (a)ppraisers,  accountants,  and  attorneys  have  participated  In 
some  of  the  serious  misconduct  in  banks  and  thrift 
institutions  H.R.  Rep.  No.  101-54,  Part  I,  lOlst 

Cong.,  Ist  Sess.  466-67  (May  16,  1989). 

The  allegations  raised  against  Kaye,  Scholer  in  this  action 
were  extremely  serious  and  warranted  the  use  of  a  temporary 
cease-and-desist  order.  The  lav  firm  was  accused  of  knowingly 
submitting  backdated  documents  to  regulatory  officials, 
intentionally  misrepresenting  the  financial  health  of  Lincoln 
Savings  and  Loan,  and  willingly  misrepresenting  the  extent  to 
which  the  thrift  had  underwritten  numerous  high  risk 
investments.  In  light  of  these  charges,  and  the  risk  that  the 
firm  might  crumble  in  the  face  of  the  alleged  damages,  the 
Department  believes  that  OTS  properly  imposed  a  temporary 
cease-and-desist  order  to  ensure  that  the  firm  continued 
operation  in  its  present  form  and  that  the  agency  could 
recover  should  an  adverse  judgment  ultimately  be  entered. 

Q.  Do  temporary  cease-and-desist  orders  raise  due  process  issues? 

A.  Clearly,  any  time  the  government  moves  expeditiously  and 
without  prior  judicial  approval  to  take  actions  that  have  an 
impact  on  an  individual's  or  entity's  interests  in  life, 
liberty  or  property,  due  process  issues  are  "raised."  To  note 
that  due  process  interests  are  implicated,  however,  is  not  to 
suggest  that  the  due  process  clause  of  the  Fifth  Amendment  has 
been  violated. 

In  the  case  of  temporary  orders  under  12  U.S.C.  $  818(c)(1), 
numerous  defendants  have  raised  challenges  to  the  imposition 
of  financial  restrictions  prior  to  a  determination  of 
liability.  Almost  without  exception,  these  challenges  have 
been  rejected.  See,  e.g.,  Spiegel  v.  Ryan,  946  F.2d  1435  (Cch 
Cir.  1991),  cert,  denied,  60  USLW  3687  (U.S.  April  7,  1992); 
Parker  v.  Ryan,  960  F.2d  543  (5th  Cir.  1992);  Paul  v.  OTS,  763 
F.  Supp.  568  (S.D.  Fla.  1990).  In  Spiegel,  the  Ninth  Circuit 
concluded  that  OTS'  use  of  a  temporary  cease-and-desist  order 
without  prior  judicial  approval  did  not  violate  the  Due 
Process  Clause.  The  Court  found  that  the  statute  furthered  a 
substantial  government  interest  in  protecting  the  insurance 
fund  from  further  losses,  that  prompt  preliminary  action  was 
necessary  to  secure  the  agency's  ability  to  recover  and  avoid 
any  dissipation  of  assets,  and  that  the  statutory  scheme 
provided  sufficiently  focused  standards  to  properly  channel 
the  agency's  discretion.  Spiegel,  946  F.2d  at  1439-41. 
Finally,  the  Court  observed  that  the  promptness  with  which  a 
post-deprivation  hearing  must  be  held,  and  the  ability  to 
challenge  the  temporary  order  within  ten  days  foreclose  any 
suggestion  that  the  statutory  procedures  in  12  U.S.C.  S 
1818(c)  transgress  traditional  concepts  of  due  process. 
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The  due  process  analysis  of  this  statute  can  also  be 
approached  froa  another  perspective.  As  an  initial  natter, 
there  is  sone  question  concerning  whether  a  deprivation  of 
property  has  occurred  at  all  when  OTS  or  other  banking 
agencies  inpose  tenporary  orders.  While  the  statute  itself 
states  that  such  orders  are  effective  when  issued,  the  fact  is 
that  the  order  nust  be  either  challenged  by  the  object  of  the 
order  or  enforced  by  the  agency  before  any  action  can  be  taken 
with  regard  to  the  enforcement  of  its  terms.  Thus,  even 
though  the  agency  initially  and  necessarily  acts  unilaterally 
based  on  extensive  investigations  and  the  we 11 -documented  need 
to  act  expeditiously,  it  is  important  to  bear  in  mind  that  the 
agency  must  seek  judicial  approval  to  enforce  the  order  and 
the  defendant  is  given  ten  days  to  raise  a  judicial  challenge 
to  its  terms.  12  U.S.C.  SS  1818(c)(2)  and  (d) .  Only  after 
the  courts  have  examined  and  upheld  the  order  can  it  be 
enforced.  Accordingly,  the  Department  believes  that  in  this 
regard  the  statute  does  provide  a  prior  judicial  check  on  the 
agency's  discretion.  See  Spiegel  v.  Ryan,  946  F.2d  1435, 
1442-43  (9th  Cir.  1991)  (Rymer,  J.  and  Hall,  J.  concurring). 

Q.  Should  temporary  cease-and-desist  orders  be  permitted  in  the 
absence  of  any  threat  that  the  assets  will  be  removed? 

A.  Temporary  cease-and-desist  orders  may  only  be  imposed  under 
the  terms  of  the  statute  when  there  is  a  possibility  of 
significant  dissipation  of  assets  or  other  threat  to  the 
interests  of  the  depositors.  12  U.S.C.  S  1818(c)(1),  In 
enacting  FIRREA,  Congress  defined  the  term  "significant"  aj 
covering  anything  more  than  a  minimal  or  nominal  dissipation 
of  assets  and  made  clear  that  it  was  attempting  to  lower  the 
burden  of  proof  necessary  to  justify  the  imposition  of  a 
temporary  order.  H.R,  Conf.  Rep.  No.  222,  101st  Cong.,  1st 
Sess.  439  (1989).  Absent  a  potential  for  significant 

dissipation  of  assets  or  other  prejudice  to  the  insurance 
fund,  a  temporary  cease-and-desist  order  would  not  be 
authorized  by  section  1818(c)(1). 

As  indicated  previously,  the  Department  concurred  with  OTS' 
conclusion  that  the  nature  of  the  activities  Kaye,  Scholar 
engaged  in,  including  misrepresentation  and  knowing  submission 
of  backdated  materials  to  regulators,  potential  insurance 
problems,  and  the  risk  of  dissolution  of  the  partnership  could 
jeopardize  any  effective  reco^'ery  absent  the  invocation  of 
this  statutory  authority. 

Q.  Does  the  Department  of  Justice  believe  that  temporary  cease- 
and-desist  orders  should  be  used  only  in  exceptional  cases? 

A.  The  Department  of  Justice  believes  that  regulatory  agencies 
should  use  the  authority  granted  to  them  by  the  Congress  and 
the  President  in  all  circumstances  in  which  the  statutory 
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prerequisites  have  been  met.  In  other  words,  the  banking 
agencies  should  use  their  power  to  preserve  assets  for  an 
eventual  recovery  in  any  case  where  there  is  a  threat  of 
significant  dissipation  of  assets  or  other  preji:dice  to  the 
insurance  fund  during  the  pendency  of  the  administrative  and 
judicial  proceedings. 

Q.  Does  the  Department  of  Justice  believe  guidelines  should  be 
developed  to  regulate  the  use  of  temporary  cease-and-desist 
orders  under  12  U.S.C,  S  1818(c)(1)? 

A.  The  Department  believes  that  the  statute  as  written  already 
provides  sufficient  guidance  to  agencies  concerning  the 
conditions  under  which  a  temporary  cease-and-desist  order  is 
appropriate.  First,  before  issuing  a  temporary  order,  the 
agency  must  file  an  administrative  notice  of  charges  against 
the  individual  or  entity.  12  U.S.C.  S  1818(b).  To  file  a 
notice  of  charges,  the  agency  must  conclude  that  the 
individual  or  entity  has  or  is  about  to  engage  in  an  unsafe  or 
unsound  practice  or  has  or  will  violate  a  law,  rule  or 
regulation.  Until  this  initial  requirement  has  been  satisfied 
and  a  notice  of  charges  detailing  the  factual  basis  for  any 
charges  has  been  issued,  a  temporary  cease-and-desist  order 
may  not  be  filed. 

Once  this  has  been  accomplished,  the  agency  must  then  examine 
whether  it  is  likely  that  the  agency's  ability  to  recover  will 
be  adversely  affected  by  the  administrative  defendant’s 
actions  during  the  pendency  of  the  proceedings.  If  the  agency 
concludes  that  an  order  preserving  assets  is  justified  under 
this  standard,  then  all  .statutory  requirements  have  been  met 
and  the  agency  may  permissibly  impose  a  temporary  cease-and- 
desist  order.  See  Spiegel,  946  F.2d  at  1441  (finding  that 
statute  provides  sufficient  guidance  to  agencies). 

The  Department  believes  that  these  standards  provide 
sufficient  guidance  to  the  Federal  banking  agencies  without 
unduly  burdening  the  wide  degree  of  discretion  which  is 
unquestionably  required  in  pursuing  those  responsible  for  the 
savings  and  loan  disaster.  Placing  restrictions  on  the 
agencies'  ability  to  ensure  that  obtaining  a  judgment  will  not 
be  an  idle  exercise  will  simply  provide  yet  another  procedural 
avenue  of  attack  for  those  accused  of  serious  wrongdoing  and 
further  delay  an  eventual  determination  on  the  merits. 

Q.  To  the  extent  the  Department  was  consulted  by  OTS,  what 
guidelines  did  the  Department  use  in  this  case? 

A.  As  indicated  above,  the  Department  and  OTS  used  the  guidelines 
presently  incorporated  in  12  U.S.C.  5  1818(b)(1)  to  first 

issue  a  notice  of  charges  based  on  violations  of  laws  and 
regulations  by  Kaye,  Scholer,  then  examined  the  standards 
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enunciated  in  12  U.S.C.  S  1818(c)(1)  to  determine  that  the 
agency's  ability  to  recover  would  in  all  likelihood  be 
severely  adversely  affected  if  measures  were  not  taken  to 
ensure  that  the  law  firm  would  remain  intact  during  the 
pendency  of  the  administrative  hearings.  Both  the  Department 
and  OTS  were  convinced  that,  without  a  temporary  cease-and- 
desist  order  prohibiting  changes  in  the  partnership 
configuration  and  requiring  any  partner  attempting  to  leave 
the  firm  to  post  a  bond,  the  firm  would  quickly  collapse. 
This  result  was  not  in  the  interest  of  either  the  firm  or  the 
agency.  Because  dissolution  of  the  firm  would  adversely 
affect  the  agency's  ability  to  recover  and  thus  its  ability  to 
reimburse  the  insurance  fund,  OTS  concluded  that  a  narrowly 
tailored  temporary  cease-and-desist  order  should  be  imposed. 


aaestlQng-on-JnternfttiQnal  Antitrus^.-£Dfgrgei!igQi 

Q.  The  Justice  Department  recently  adopted  your  proposal  to 
eliminate  the  consumer  injury  requirement  in  application  of 
U.S,  antitrust  laws  to  conduct  in  foreign  countries  that 
unfairly  prevent  U.S.  companies  from  competing  in  the  foreign 
country.  Before  this  proposal  went  into  effect.  Justice 
Department  Guidelines  allowed  an  antitrust  suit  in  these 
circumstances  only  if  U.S.  consumers,  as  distinguished  from 
U.S.  companies,  were  injured.  What  plans  does  the  Justice 
Department  have  to  implement  this  change  in  its  guidelines? 

A.  As  in  other  types  of  civil  antitrust  enforcement,  the  most 
promising  cases  are  likely  to  come  to  us  through  informants 
and  aggrieved  market  participants.  We  also  monitor  trade 
developments  in  the  media  and  maintain  close  contacts  with 
relevant  government  agencies,  here  and  abroad.  We  continue  to 
review  closely  allegations  of  ant icomp€!titive  conduct  abroad 
that  harms  U.S.  exporters  or  consumers.  We  would  file  such  a 
case  once  we  were  satisfied  that  the  evidence  warranted  it  and 
all  the  legal  thresholds  were  met. 


Questions  on  Economic  Espionage/ Bnerypt ion 

Q.  You  and  I  have  discussed  your  concerns  about  the  increased  use 
of  encryption.  I  am  concerned  about  the  serious  long-term 
implications  of  errors  to  control  encryption  for  network 
security  and  American  competitiveness.  Given  your  assessment 
of  the  threat  of  economic  espionage,  can  industry  afford  not 
to  protect  itself  with  secure  encryption  programs? 

A.  Law  enforcement's  needs  for  gaining  access  to  encrypted 
communications  are  not  at  odds  with  the  business  community's 
need  to  protect  its  trade  secrets  and  products.  The 
Department  considers  it  technologically  feasible  to  produce 
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robust  encryption  products  and  systems  that  provide  industry 
with  full  protection  and  provide  law  enforcement  with  the 
capability,  under  court  order,  to  decrypt  communications. 

Development  of  such  products  and  systems  could  also  place 
American  industry  in  a  favorable  position  in  world-wide 
markets  where  law  enforcement  has  similar  needs.  Therefore, 
maintaining  the  integrity  of  the  various  encryption  schemes 
benefits  everyone.  Additionally,  any  compromises  law 
enforcement  performs  would  be  selective  and  would  target  only 
those  devices  used  by  the  subject  of  an  investigation.  These 
compromises  would  not  weaken  the  overall  system.  However,  if 
law  enforcement  is  not  afforded  the  ability  to  decrypt 
communications  obtained  by  a  court  order,  it  would  be 
detrimental  to  Congress'  legislative  intent  and  would  restrict 
severely  law  enforcement's  investigative  ability  in  the 
future . 


au^gtlong  gn  Piqitai  XeiephQnY 

Q.  In  response  to  a  question  from  Senator  Thurmond,  you  said  that 
the  Administration's  digital  telephony  proposal  does  not 
expand  current  authority  under  the  wiretap  statute.  The 

current  statute  requires  telephone  companies  and  others  to 
provide  law  enforcement  with  the  "technical  assistance 

necessary  to  accomplish  the  interception  unobtrusively  and 
with  a  minimum  of  interference."  Does  not  the 

Administration's  proposal  expand  the  law  by  requiring  industry 
to  design  their  systems  in  a  way  that  makes  electronic 

surveillance  possible? 

A.  The  proposed  legislation  does  no^ii  alter  or  expand  the  legal 
authority  of  Federal,  state,  or  local  criminal  law  enforcement 
authorities  to  conduct  electrdnic  surveillance.  That  is,  the 
proposed  legislation  in  no  way  changes  the  legal  requirements 
which  law  enforcement  must  satisfy  in  order  to  obtain  an 

electronic  surveillance  court  order  or  the  procedures  which 
must  be  followed  in  monitoring  the  intercepted  communications, 
such  as  minimization.  Indeed,  the  legislation  will  ensure 
that  the  status  quo  is  preserved  with  regard  to  the  concept  of 
minimization.  Similarly,  the  proposed  legislation  in  no  way 
expands  the  types  of  communications  which  are  the  subject  of 
electronic  surveillance.  All  types  of  communications  are 
currently  covered  in  existing  Title  III  legislation  (wire, 
oral,  and  electronic  communications) .  Thus,  there  is  no 
greater  intrusion  into  the  realm  of  communications  privacy. 

The  proposed  legislation  will  ensure  that  as  the 
sophistication  and  complexity  of  telecommunications  and 
electronic  communications  networks  increase  that  the  new 
networks,  systems,  and  technologies  will  not  impair  or 
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preclude  lawfully  authorized  electronic  surveillance.  The 
proposed  legislation,  rather  than  expanding  legal  authority, 
seeks  to  preserve  law  enforcement’s  technical  capability  to 
effect  interceptions  under  existing  statutory  authority. 

The  proposed  legislation  clar if ies  the  nature  and  extent  of 
cooperation  which  electronic  communication  service  providers 
must  afford  law  enforcement  under  the  current  assistance 
provision  in  Title  III  in  order  that  electronic  surveillance 
court  orders  rfill  not  be  frustrated.  The  proposed  legislation 
does  not  require  the  telecouunicat ions  industry  or  others  to 
design  or  redesign  their  systems  in  any  special  way.  The 
proposed  legislation  specifies  the  generic  benchmarks  and 
attributes  of  effective  electronic  surveillance  which  service 
providers  are  to  satisfy.  Since  different  systems  and 
technologies  will  require  different  approaches  and 
modifications,  the  methods  for  fulfilling  the  cooperation  and 
assistance  requirement  are  left  to  service  providers.  In  many 
instances  no  changes  in  network  or  system  "design"  will  be 
required;  in  many,  software  feature  modifications  should 
suffice  to  accommodate  the  electronic  surveillance 
requirements. 

Q.  The  latest  version  of  the  proposal  also  gives  you  the 
authority  to  grant  exceptions  to  the  requirements  in  the 
proposal.  What  criteria  and  procedures  would  you  apply  in 
determining  whether  a  specific  company  should  be  exempted? 

A,  At  this  time  we  see  three  general  categories  where  exceptions 
to  compliance  will  be  strongly  considered.  Beyond  these  broad 
categories,  we  will  consider  granting  individual  waivers  to 
specific  service  providers  based  upon  the  particular 
circumstances  of  that  service  provider.  One  category  for 
likely  exception  would  involve  communications  systems, 
networks,  and  technologies  where  we  conclude  that  electronic 
surveillance  interceptions  are  not,  and  have  not  been, 
required  to  effectively  carry  out  criminal  investigations. 
Examples  of  such  systems  would  be  Automatic  Teller  Machine 
systems  (AlHs)  and  "point  of  sale"  computer  networks.  A 
second  category  would  pertain  to  certain  systems  or  networks 
where  technologically  it  may  be  impossible  to  effect  an 
interception.  An  example  of  such  a  network  would  be  certain 
computer  networks  which  provide  for  dynamic  random  access  and 
would  effectively  prevent  detection  and  interception  of  the 
target.  A  third  category  would  include  certain  classes  or 
types  of  providers  where  the  societal  and  economic  costs 
required  to  modify  the  system  to  achieve  compliance  would 
outweigh  law  enforcement's  infrequent  or  negligible  need  to 
conduct  electronic  surveillance  interceptions.  Examples  of 
such  systems  would  be  a  PBX  operated  by  nursing  homes,  certain 
typcss  of  hospitals,  or  a  high  school,  etc. 
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For  service  providers  who  are  not  generally  excepted  in  sone 
broad  category,  class,  or  type  of  systeai  or  network,  the 
service  provider  could  seek  re)  lef  fro*  compliance  through  a 
request  for  a  waiver  directed  to  the  Department  of  Justice. 
Such  a  waiver  request  need  not  be  formalistic  or  legalistic 
wherein  resort  to  legal  counsel  would  be  required.  A  service 
provider  could  explain  the  peculiar  nature  of  its  problem  with 
regard  to  compliance.  A  service  provider  who  indicates,  for 
example,  that  its  particular  system  is  not  amenable  to 
modification  and  that  attaining  compliance  would  require 
replacement  of  the  system  in  whole  or  in  substantial  part 
would  be  a  probable  candidate  for  a  waiver. 

With  reference  to  all  exceptions  and  waivers  the  Attorney 
General  will  necessarily  carefully  balance  the  need  to 
effectively  enforce  the  lav  through  electronic  surveillance 
with  the  societal  and  economic  costs  associated  with 
compliance.  In  this  regard,  the  Attorney  General  will  consult 
with  the  Department  of  Commerce,  the  Small  Business 
Administration,  and  the  Federal  Communications  Commission,  as 
appropriate,  as  set  forth  in  the  proposed  legislation. 

Q.  I  believe  you  also  said  that  the  Administration's  proposal 
would  make  systems  less  susceptible  to  abuse  by  private 
parties.  What  did  you  mean  by  that  statement? 

A.  The  introduction  of  digital  transmissions  in  the  so-called 
"local  loop"  fro*  the  subscriber's  facility  to  the  telephone 
company's  central  office  will  enhance  the  security  of  a 
subscriber's  communications.  Unlike  analog  transmissions, 
digital  transmissions  traversing  the  local  loop  effectively 
preclude  illegal  wiretapping  by  unauthorized  individuals,  and, 
unfortunately,  also  prevent  lawful  authorized  wire 
interceptions  by  law  enforcement  in  the  local  loop.  However, 
there  are  networks  and  systems  outside  of  the  public  switched 
telephone  network,  such  as  computer  networks,  which  can  be, 
and  are,  abused  by  "hackers"  who  utilize  the  public  switched 
network  to  gain  unauthorized  access  into  such  networks.  The 
proposed  legislation  will  ensure  that  law  enforcement,  when 
authorized  by  court  order,  can  intercept  the  communications  of 
"hackers"  occurring  in  the  public  switched  network.  Without 
an  effective  Interception  capability  when  end  to  end  digital 
transmissions  are  introduced,  law  enforcement's  investigations 
of  "hackers"  who  abuse  computer  systems  will  be  severely 
impaired. 


Questions  on  Civil  Asset  Forfeiture 

Q.  Civil  forfeiture  statutes  are  a  powerful  tool  to  dismantle 
drug  operations.  However,  their  great  power  also  makes  them 
susceptible  to  abuse.  What  guidelines  does  the  Department  use 
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to  ansure  that  local  lav  enforceaent  or  individual  U.S. 
Attornaya  do  not  overreach  in  forfeiture  proceedings? 

A  hose  is  the  sus  of  the  average  American's  life's  work. 
Given  that  claimants  in  forfeiture  cases  do  not  have  the 
procedural  protections  provided  by  the  presumption  of 
innocence  in  criminal  proceedings,  should  federal  prosecutors 
be  more  cautious  in  initiating  forfeiture  proceedings  against 
someone's  hose  than  against  a  luxury  car  or  a  speedboat? 

How  do  the  Justice  Department's  guidelines  work  to  ensure 
proportionality  in  prosecutions?  What  latitude  do  those 
guidelines  give  a  prosecutor  to  bring  charges  and  seek 
penalties  that  he  or  she  thinks  are  in  the  interests  of 
justice? 

A.  Civil  forfeiture  is  a  powerful  weapon  but  the  procedural 
advantages  to  the  Government  are  greatly  exaggerated  by 
defense  attorneys  who  are  accustomed  to  criminal  procedures. 
In  summary,  the  first  civil  forfeiture  statute  was  enacted  by 
the  First  Congress  in  1789,  the  same  First  Congress  which 
drafted  our  Bill  of  Rights.  The  Supreme  Court  has  reviewed 
civil  forfeiture  laws  from  the  time  of  Chief  Justice  John 
Marshall  to  Chief  Justice  William  Rehnquist  and  has 
consistently  upheld  them  as  constitutional.  In  this  regard, 
Anglo-American  law  has  always  had  two  basic  legal  procedures: 
a  criminal  process  for  determining  liberty  interests  and  a 
civil  process  for  determining  property  interests. 

Before  an  item  of  property  can  be  seized  for  purposes  of  civil 
or  criminal  forfeiture,  the  Government  must  be  able  to 
establish  probable  cause  to  believe  the  property  was  used  to 
facilitate  or  was  purchased  with  the  proceeds  of  a  designated 
criminal  offense.  This  probable  cause  standard,  of  course,  is 
the  same  one  that  the  Constitution  requires  for  the  arrest  of 
a  person,  search  and  seizure,  or  an  indictment  of  a  person  for 
a  felony  offense.  This  probable  cause  requirement  is  the 
first  and  most  important  protection  against  misuse  of 
forfeiture  laws. 

Once  a  property  has  been  seized,  the  owner  can  attack  the 
Government's  probable  cause  and  can  also  seek  to  recover 
seized  property  through  the  statutory  "innocent  owner"  defense 
applicable  to  all  federal  forfeiture  laws.  Once  a  forfeiture 
action  is  complete,  the  owner  can  petition  the  Government  for 
remission  or  mitigation  of  forfeiture. 

Recognizing  the  sensitivity  of  seizures  of  real  property,  the 
Department  has  established  special  policies  and  procedures  for 
such  seizures.  A  copy  of  the  pertinent  policy  directive  is 
attached. 
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As  in  other  areas  of  lav  enforcesent,  federal  prosecutors  Bust 
retain  soae  degree  of  discretion  in  the  application  of 
forfeiture  laws  so  that  the  vide  range  of  available  criBinal 
and  civil  sanctions  can  be  applied  consistent  with  the  unique 
facts  of  each  case.  In  the  forfeiture  area,  over  $6  sillion 
per  year  has  been  expended  on  training  of  federal  prosecutors 
and  agents  in  an  effort  to  ensure  that  this  discretion  is 
exercised  prudently. 


Questions  on  the  Rodney  Kina  Investigation 

Q.  The  verdict  in  the  Rodney  King  beating  case  was  handed  down  on 
April  2(9],  1992.  The  Justice  Departaent  then  'announced  it 
was  resuslng  the  federal  civil  rights  investigation  it  had 
held  in  abeyance  pending  the  trial  in  state  court.  What  has 
happened  to  the  federal  investigation? 

A.  Within  hours  of  the  announcenent  of  the  verdict,  the 
Departaent  of  Justice  resuned  its  investigation  of  the  King 
incident.  After  an  extensive  grand  jury  investigation 
conducted  jointly  by  the  Civil  Rights  Division  and  the  U.S. 
Attorney's  Office  for  the  Central  District  of  California, 
and  with  the  assistance  of  FBI  agents,  an  indictnent  was 

returned  on  August  4,  1992  charging  four  persons,  who  at  the 
tiBe  of  the  incident  were  on-duty  officers  with  the  Los 
Angeles  Police  Departnent,  with  depriving  Rodney  Glen  King  of 
his  federally  protected  civil  rights  (United  States  v.  J^oon. 

et  al..  C.D.  Calif.).  The  first  count  of  the  indictment 

alleges  that  Officers  Laurence  Powell,  Timothy  Wind  and 

Theodore  Briseno  willfully  and  intentionally  used  unreasonable 
force  during  their  arrest  of  Rodney  King  on  March  3,  1991.  In 
a  second  count,  Sgt.  Stacey  Koon  is  charged  with  willfully 
permitting  and  failing  to  take  action  to  prevent  the  unlawful 
assault  by  the  other  defendants,  who  were  under  Koon's 

supervision. 

A  status  hearing  on  the  case  has  been  scheduled  for  August  27, 

1992  and  trial  has  been  scheduled  for  September  29,  1992.  The 

officers  face  a  maximum  penalty  of  ten  years  imprisonment  and 
a  $250,000  fine. 

Q.  What  factual  or  legal  distinctions  exist  between  the  Rodney 
King  case  and  other  cases  in  which  the  Justice  Department  has 
successfully  prosecuted  police  for  deprivations  of  civil 
liberties  under  18  U.S.C.  SS  241  and  242? 

A.  The  indictaent  returned  by  the  grand  jury  in  the  King  incident 
charges  violations  of  18  U.S.C.  S  24?  which  requires  the 

federal  governaent  to  prove  beyond  a  reasonable  doubt  that  the 
defendants  willfully  intended  to  deprive  Rodney  King  of  his 
Constitutional  and  federally  protected  rights.  That  standard 


131 


64 

appllos  to  all  Section  242  prosecutions.  Because  this  is  a 
pending  criainal  case,  ve  can  sake  no  further  statesent  about 
either  the  factual  or  legal  aspects  of  the  case. 


OuMtifliL.on  tht.  BCCX.  lAYMtiflfttign 

0.  At  your  November  1991  confirmation  hearing,  you  testified  that 
the  Justice  Department  was  conducting  a  retrospective  analysis 
of  causes  of  apparent  delays  in  prosecuting  BCCI.  In  his 
February  1992  confirmation  hearing,  Deputy  Attorney  General 
Tervilliger  also  testified  that  the  Department  was  engaged  in 
a  retrospective  analysis  of  the  BCCI  prosecution. 

Is  this  analysis  of  the  BCCI  prosecution  ongoing?  If  so,  when 
do  you  expect  it  to  be  completed?  If  it  is  completed,  will 
you  please  produce  a  report  of  it  to  the  Judiciary  Committee? 
If  the  analysis  is  still  ongoing,  please  specify  what  remains 
to  be  analyzed. 

A.  Please  see  the  Department's  answers  to  questions  posed  by 
Chairman  Biden. 
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QUESTIONS  FROM  SENATOR  GRASSLEY 


Questlong  on  Alternative  Dispute  ResoLution 

Q.  In  enacting  the  Adsinistrative  Dispute  Resolution^  the  intent 
of  Congress  was  to  encourage  the  use  of  alternative  dispute 
resolution  in  controversies  relating  to  the  programs  of 
federal  agencies.  The  Department  of  Justice,  however,  has 
taken  a  restrictive  view  of  the  application  of  Administrative 
Dispute  Resolution  (ADR)  ,  stating  that  it  can  only  be  used  at 
the  agency  level. 

VFhy  has  the  Department  rejected  the  use  of  ADR  in  litigation 
handled  by  the  Department  of  Justice? 

A.  The  Department  of  Justice  has  not  at  all  rejected  appropriate 
use  of  in  litigation  handled  by  the  Department  of  Justice. 
The  President's  recent  Executive  Order  on  Civil  Justice 
Reform,  E.O.  12778,  dated  October  23,  1991  (56  Fed.  Reg. 
55195),  directs  appropriate  use  of  ADR  in  litigation.  The 
Justice  Department  has  issued  a  "Memorandum  of  Preliminary 
Guidance  on  Implementation  of  the  Litigation  Reforms  of 
Executive  Order  No.  12778"  to  assist  in  implementation  of  the 
Executive  Order's  reforms,  including  enhanced  use  of  ADR.  5? 
Fed.  Reg.  3640  et.  cet.  (January  30,  1992) . 

In  addition,  to  implement  Section  8  of  the  Administrative 
Dispute  Resolution  Act,  Pub.L.  101-552,  the  Department  of 
Justice  has  promulgated  regulations  applicable  to  agency  use 
of  alternative  dispute  resolution  techniques  in  the  course  of 
consideration  of  resolution  of  administrative  claims  under  the 
Federal  Tort  Claims  Act.  57  Fed.  Reg.  21738  et  cet.  (May  22, 
1992)  (Amending  28  C.F.R.,  Part  14). 

Q.  I  thought  our  legislative  intent  was  clear  --  that  if  a 
controversy  over  an  administrative  program  arises,  the  agency 
may  use  ADR.  Perhaps  we  need  to  clarify  the  legislative 
intent  with  an  amendment  to  the  ADR  Act, 

What  would  be  your  view,  General  Barr,  of  such  an  amendment  to 
clarify  the  language  of  the  Act  to  apply  to  controversies  over 
administrative  programs,  but  are  at  a  stage  where  they  are 
under  the  control  of  the  Department  of  Justice? 

A.  An  amendment  to  the  recently  enacted  Administrative  Dispute 
Resolution  Act  Is  unnecessary  for  the  reasons  set  forth  in  ray 
answer  above.  ADR  is  appropriate  both  in  administrative 
proceedings  and  in  litigation;  the  means  of  implementation  may 
differ  due  to  the  differing  nature  of  the  proceedings. 
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The  Adeinistrative  Dispute  Resolution  Act  is  described  in  the 
legislative  history  of  the  Act  contained  in  Senate  Report  101- 
543,  at  Section  III,  page  3937,  "Summary."  It  states:  "S.  971 
amends  the  Administrative  Procedure  Act  to  authorize  parties 
involved  in  disputes  arising  under  federal  administrative 
programs  to  agree  to  use  ADR  methods."  (E^mphasis  added).  The 
title  to  the  amendment  to  the  Administrative  Procedure  Act  is 
also  evidence  of  its  administrative  focus:  "Alternative  Keans 
of  Dispute  Resolution  in  the  Administrative  Process."  (Section 
4(b)).  (Emphasis  added).  The  Department  of  Justice  is  fully 
committed  to  use  of  ADR  both  in  administrative  disputes  and 
during  litigation. 


Questions  on  Haider  Youssef 

Q.  Hr.  Barr,  I  would  like  to  commend  your  efforts  in  response  to 
questions  and  concerns  I  have  raised  regarding  Syrian 
terrorist  Haider  Youssef,  including  a  review  of  the  activities 
of  the  FBI  on  this  matter.  I  would  like  to  know  if  you  can 
give  me  a  status  report  on  your  department’s  findings  thus 
far. 

A.  The  FBI  has  concluded  its  investigation  and  consultation  with 
other  agencies  regarding  the  allegations  made  about  Youssef. 
A  letter  to  you  is  being  prepared  which  will  address  the 
issues  remaining  which  were  raised  with  Mr.  Terwilliger. 


QM^gticns  cn  Office  of  Special  investigations 

Q.  General  Barr,  do  you  share  my  view,  and  I  am  confident  that  it 
is  the  view  of  most,  if  not  all  of  my  colleagues,  that  the 
work  of  the  Office  of  Special  investigations  is  important  and 
worthwhile  work?  I  believe  that  bringing  Nazi  war  criminals 
to  justice  is  consistent  with  the  leadership  of  the  United 
State  in  the  area  of  human  rights. 

A.  The  Attorney  General  has  confidence  in  the  Office  of  Special 
Investigations;  their ’s  is  an  important  task  and  must  be 
continued. 


Quggtigng  gn  Intgrn^^tion^l  AntitJiust 

Q.  To  clarify  the  bounds  of  existing  law  and  DOJ  policy,  could 
you  please  describe  the  kinds  of  cases  your  April  3  change  in 
the  Department's  Guidelines  for  international  Operations 
allows  you  to  bring? 

Specifically,  would  the  Department  bring  a  case  against  a 
foreign  cartel  whose  members  do  little  or  no  business  in  the 
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United  States,  if  the  cartel  engages  in  private  conduct  that 
excludes  American  exporters  from  its  home  market? 

A.  A  copy  of  the  Department's  policy  statement,  outlining  the 
circumstances  in  which  it  would  bring  such  cases,  is 
attached. Subject  to  the  considerations  set  out  in  that 
policy  statement  --  including  the  need  to  establish  personal 
jurisdiction  the  Department  would  bring  such  a  case. 

Q.  Are  you  confident  that  such  foreign  cartel  behavior,  which 
primarily  affects  consumers  and  competition  in  a  foreign 
market,  would  be  found  to  have  a  "direct,  substantial,  and 
foreseeable  effect:  on  the  U.S.,  and  satisfy  the 

jurisdictional  requirements  of  the  law? 

A.  Whether  a  foreign  cartel  that  excluded  American  exporters  from 
its  home  market  had  a  "direct,  substantial,  and  foreseeable 
effect"  on  U.s.  commerce  would  depend  on  the  particular  facts 
involved.  However,  the  1982  Foreign  Trade  Antitrust 

Improvements  Act  made  it  clear  that  such  an  effect  on  U.S. 
export  trade  can  satisfy  the  Act's  subject  matter  jurisdiction 
standard. 

Q,  Could  you  give  a  specific  example  of  the  kind  of  fact  pattern 
in  which  you  would  bring  a  case?  Could  you  give  an  example  of 
a  fact  pattern  which  would  not,  in  your  opi^nion,  satisfy  the 
aforementioned  "effects  test"  of  extraterritorial 
jurisdiction? 

A,  The  Department  indicated  in  its  April  3  policy  statement  that 
conduct'  challenged  under  the  new  policy  would  include 
anticompetitive  activities  that  violate  U.S.  antitrust  laws  — 
in  most  cases,  group  boycotts,  collusive  pricing,  and  other 
exclusionary  activities.  We  are  not  in  a  position  to  describe 
detailed  factual  scenarios  in  which  we  would  or  would  not 
bring  a  case,  however,  in  view  of  the  complex  mixture  of 
legal,  economic,  and  policy  considerations  that  are  involved 
in  each  such  prosecutorial  decision. 

Q.  According  to  the  Department's  announcement  of  the  policy 
change  of  April  3,  "[ajpplying  the  antitrust  laws  to 
anticompetitive  conduct  that  harms  U.S.  exports  is  consistent 
with  the  enforcement  policy  the  Department  had  followed  for 
many  years  prior  to  1988." 

Could  you  provide  a  list  of  international  antitrust  cases 
brought  by  the  Department  based  on  harm  to  U.S.  exporters 
prior  to  1988,  and  describe  the  ultimate  disposition  of  those 
cases? 


See  attachment  8. 
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A,  A  list  and  description  of  cases  that  appear  to  have  been  based 
in  whole  or  part  on  such  allegations  is  attached. 


Q.  Has  the  Departaent  ever  brought  a  case  under  the  Foreign  Trade 

Antitrust  laproveaents  Act  of  1982  (FTAIA) ,  which  is  the  > 

statutory  basis  for  the  policy  change? 

I 

A.  It  is  inportant  to  note  that  the  FTAIA  confixrmed  existing 
jurisdiction,  and  was  not  a  new  grant  of  subject  matter 
authority.  The  last  case  the  Department  brought  based  on  the 
impact  of  anticompetitive  conduct  on  U.S.  export  trade  was 
U.S.  V.  C.  Itch,  et  al. .  1982-83  (CCH)  Trade  Cases  1165,010 
(W.D.  Washington  1982)  .  C.  Itoh  was  a  civil  case,  settled  by 
consent  decree,  that  involved  a  Japanese  buyers'  cartel  that 
fixed  the  price  its  members  paid  to  Alaskan  processors  for 
crab  for  export  to  Japan.  Although  the  case  was  brought 
shortly  before  the  enactment  of  the  Foreign  Trade  Antitrust 
Improvements  Act  of  1982,  the  Department  relied  on  well- 
established  jurisdictional  principles  that  were  confirmed  and 
codified  in  the  FTAIA. 

Q.  Are  you  aware  of  any  cases  in  which  a  U.S.  court  has  found  it 
had  subject  matter  jurisdiction  over  an  antitrust  suit  against 
foreign  firms  based  on  the  direct  effects  on  U.S.  exporters  of 
off-shore  antitrust  violations? 

A.  The  Supreme  Court  has  confirmed  that  anticompetitive  conduct 
that  restrains  American  exports  is  actionable  under  the 
antitrust  laws.  In  Zenith  Radio  Coro,  v.  Hazeltine  Research. 

Inc.  .  395  U.S.  100  (1969),  the  Court  sustained  Zenith's 

antitrust  challenge  to  activities  of  a  Canadian  patent  pool 
whose  members  conspired  to  give  licenses  only  to  firms 
manufacturing  in  Canada  and  to  refuse  licenses  Zenith  needed 
to  export  U.S. -made  radios  and  televisions  to  Canada. 

Q.  Do  you  expect  to  bring  cases  under  the  new  policy  in  the  near 
future?  Are  you  actively  looking  for  meritorious  cases  under 
the  new  policy?  If  so,  what  method  are  you  using  to  look  for 
such  cases? 

A.  •  The  Department  is  actively  looking  for  meritorious  cases  under 
the  new  policy,  and  we  will  continue  to  review  allegations  of 
possible  anticompetitive  conduct  in  this  regard.  At  this 
stage  it  is  impossible  to  anticipate  when  the  first  such  case 
will  be  brought.  In  addition  to  our  regular  investigation, 
detection  and  case  development  we  have  made  a  point  to  widely 
publicize  the  policy  change  both  within  the  Antitrust  Division 
and  in  the  legal  and  business  communities.  Further,  we  have 
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invited  companies  and  associations  engaged  in  business 
activities  abroad  to  bring  to  our  attention  evidence 
indicative  of  conduct  that  would  potentially  fall  within  the 
scope  of  the  enforceeent  policy. 
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QOBSTIONS  FROM  SENATOR  KOHL 


Qucationa  on  the  Need  and  Seed  Proaraa 

0*  The  Emergency  Suppleaental  (Appropriation],  signed  into  lav  by 
the  President  on  June  22,  1992,  authorizes  $250  Billion  for 
the  Heed  and  Seed  prograa.  The  lav  also  says  that  the  money 
is  available  for  agreements  and  contracts  vhich  "shall  be 
specified  by  the  Attorney  General.” 

Hov  vill  the  funds  be  distributed  if  they  become  available? 
Is  the  Department  currently  meeting  vith  representatives  of 
other  departments  and  agencies  to  develop  a  strategy  and 
coordinate  programs? 

A.  No  funds  vere  appropriated  for  the  Weed  and  Seed  program  under 
the  Emergency  Supplemental.  The  Department  is  meeting  vith 
other  Federal  agencies  and  has  established  an  interagency 
vorking  group  comprised  of  representatives  from  all  Fed^al 
agencies  involved  in  implementing  the  Heed  and  Seed  program. 
This  vorking  group  vill  determine  and  establish  procedures  for 
the  operation  and  implementation  of  the  Heed  and  Seed  program. 
It  is  nov  envisioned  that  each  Federal  agency  vill  be 
responsible  for  the  administration  of  its  o%m  grant  program. 

Q.  Hhat  existing  public  and  private  neighborhood  revitalization 
programs  are  being  considered  for  Heed  and  Seed  funding  —  the 
lav  states  that  the  AG,  vith  the  cooperation  of  other 
agencies,  shall  implement  H4S  by  providing  funding  to  existing 
neighborhood  programs? 

A.  In  FY  1992,  the  Department  of  Justice  has  allocated  about 
$13. b  million  to  expand  the  initial  pilot  phase  of  the  Weed 
and  Seed  program.  Of  this  amount,  $9  million  vas  provided  by 
the  United  States  Attorneys  Office,  vhich  has  vorked  closely 
vith  the  Office  of  Justice  Programs  (OJP)  and  the  Bureau  of 
Justice  Assistance  (DJA)  to  initiate  the  16  nev  Weed  and  Seed 
demonstration  projects.  In  addition  to  the  funding  provided 
by  the  U.S.  Attorneys,  BJA  has  contributed  $3.5  million  of 
B>rne  Discretionary  funds  from  base  resources  to  support  the 
Weed  and  Seed  program.  Boys  and  Girls  Clubs  of  America  has 
also  agreed  to  establish  clubs  in  public  housing  in  Weed  and 
Seed  sites,  consistent  vith  the  $2.5  million  Congressional 
earmark  and  vill  allocate  approximately  $1  million  to 
establish  these  clubs.  Further,  in  FY  1992,  OJP  and  the 
Office  for  Resident  Initiatives  in  the  Department  of  Housing 
and  Urban  Development  (HUD)  are  currently  negotiating  an 
interagency  agreement  to  develop  and  deliver  training  and 
technical  assistance  for  residents  and  housing  developments. 
Additionally,  HUD,  under  its  Drug  Elimination  Grant  Program 
Notice  of  Funding  Availability  for  FY  1992,  provides  that 
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applicants  tirho  are  coordinating  with  Operation  Heed  and  Seed 
will  be  given  preference  in  funding.  To  date  11  of  the  16 
Heed  and  Seed  sites  funded  in  FY  1992  have  leveraged  over  $57 
Million  in  State  and  local  funding,  over  $20  Billion  in 
private  sector  funding,  and  over  $104  Million  in  funds  froM 
other  Federal  agencies. 

Also,  the  President's  budget  request  for  FY  1993  includes  a 
total  of  $500  Million  to  8'.>pport  this  comprehensive 
initiative.  A  chart  identifying  each  coaponent  of  the  program 
is  provided.  The  $500  million  includes  $30  Billion  for  the 
Department  of  Justice,  made  up  of  $20  Billion  for  the  U.S. 
Attorneys  and  $10  Billion  for  ^e  Office  of  Justice  Programs. 

Q.  S.  2726  —  the  Heed  &  Seed  lapleBentation  Act  of  1992  — 
provides  the  broad  powers  to  enact  the  program.  One 
particular  Section  —  Section  7  --  allows  the  Secretaries  of 
Education,  Labor,  Health  and  Human  Services,  Transportation, 
HUD  and  Agriculture  to  waive  any  reqpjlation  or  provision  of 
law  that  restricts  distribution  of  funds  or  is  inconsistent 
with  Heed  &  Seed  impleBentation.  Granted,  there  are  a  number 
of  areas  where  the  waiver  is  not  allowed  —  health  and  safaty, 
civil  rights,  environmental  protection.  Hith  such  broad 
power,  isn't  there  potential  for  abuse? 

A.  Section  7  of  S.  2726,  the  waiver  provision,  is  designed  to 
address  potential  problems  in  the  delivery  of  social  services 
to  Heed  and  Seed  sites.  Individuals  involved  in  the  delivery 
of  social  services  describe  the  existing  system  as  fragmented 
and  inefficient.  Proponents  of  efforts  to  streamline  the 
delivery  of  services  to  serve  targeted  groups  more  effectively 
and  efficiently  find  themselves  thwarted  by  inponsistent 
reqrulations  and  requirements.  Bureaucratic  red  tape  is 
literally  strangling  local  efforts  to  respond  efficiently  and 
effectively  to  violent  crime  and  drug  abuse  problems  in 
America's  neighborhoods.  Section  7  will  permit  the 
appropriate  Secretary  to  attempt  to  alleviate  delivery 
problems  by  waiving  those  provisions  of  laws  and  regulations 
that  impede  the  effective  implementation  of  benefit  programs 
within  the  Heed  and  Seed  framework.  With  this  waiver 
authority,  the  Secretary  with  jurisdiction  over  a  program  will 
be  able  to  ensure  that  it  is  being  directed  at  a  given  Weed 
and  Seed  site  in  the  most  efficient  and  effective  manner 
possible. 

The  focus  of  Section  7  is  thus  on  what  is  commonly  referred  to 
as  "government  red  tape"  and  not  on  eligibility  for  particular 
programs.  Indeed,  Section  7  explicitly  exempts  from  each 
Secretary's  waiver  authority  eligibility  determinations. 
Section  7(a)(2)  states  that  "(a)  waiver  .  .  .  may  not  alter  or 
otherwise  affect  the  eligibility  of  a  person  for  the  programs 
or  services  provided  under  the  Weed  and  Seed  plans  approved 
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undttr  section  2  of  this  Act."  Purthersore,  Section  7(a)(3) 
explicitly  protects  against  possible  abuse  of  this  authority 
by  providing  that  "No  waiver  may  be  granted  under  this  section 
of  any  law  respecting  public  or  individual  health  or  safety, 
civil  rights,  environmental  protection,  labor  relations, 
occupational  health  or  safety,  or  any  other  law  that  the 
Attorney  Gsneral  shall  by  regulation  determine."  As  an 
additional  safeguard,  all  waivers  granted  pursuant  to  Section 
7's  waiver  authority  must  be  published  in  the  Federal  Register 
pursuant  to  Section  7 (b) . 

Q.  Does  this  raise  constitutional  questions  concerning  the 
separation  of  powers  —  department  heads  waiving  laws  which 
have  been  passed  by  Congress? 

A.  The  authority  to  waive  certain  laws  and  regulations  would  also 
be  granted  by  a  law  that  has  been  passed  by  Congress.  As 
such,  it  has  the  same  effect  as  the  commonly  used  phrase 
"notwithstanding  any  other  provision  of  law"  in  setting 
legislative  priorities,  and  raise  no  constitutional  concerns. 

Q.  What  types  of  laws  or  regulations  do  you  envision  being  waived 
in  order  to  implement  Weed  k  Seed?  Can  you  give  the  Committee 
a  few  examples? 

A.  As  is  explained  above,  the  purpose  of  Section  7  is  to  provide 
Federal  administrators  with  a  tool  to  enhance  the  coordination 
of  Federal  social  welfare  programs  in  the  Weed  and  Seed 
program.  Although  the  need  for  such  coordination  has  been 
recognized  for  over  twenty  years,  only  limited  progress  has 
been  made.  Using  Section  7  waiver  authority.  Secretaries  of 
the  specified  agencies  will  be  able  to  cut  through  the  myriad 
of  inconsistent  regulations  to  ensure  that  "seed"  programs 
desired  by  individual  Weed  and  Seed  sites  are  implemented  in 
the  most  efficient  and  effective  manner  possible.  The 
particular  laws  and  regulations  that  may  be  subject  to  waiver 
will  depend  on  the  grant  applications  of  individual  Weed  and 
Seed  sites. 

Q.  Concerns  have  been  expressed  that  many  worthwhile  programs  — 
non-law  enforcement,  yet  valuable  programs  —  will  be  the 
target  of  this  waiver  provision.  What  can  you  tell  those  with 
concerns  to  reduce  their  fears? 

A.  As  is  explained  above,  Section  7  is  directed  at  enhancing  the 
efficiency  and  effectiveness  of  existing  Federal  programs. 
Indeed,  Section  7  permits  a  Secretary  to  waive  provisions 
relating  to  the  delivery  of  programs;  it  does  not  permit 
alterations  in  eligibiHty  determinations.  In  "targeting" 
particular  programs,  the  Secretaries  will  be  attempting  to 
ensure  that  such  programs  are  administered  more  effectively. 
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Q.  There  hee  been  speculation  that  funding  for  juvenile  justice 
and  other  prograes  would  be  diverted  to  the  Weed  &  Seed 
program.  This  belief  may  be  the  result  of  hearing  statements 
similar  to  what  you  said  on  the  Brinkley  program.  Let  me 
qpiote: 

We  have  been  trying  to  address  the  root  causes  of  violent 
crime  in  this  country  for  the  past  25  years.  ...  We've 
been  spending  trillions  of  dollars.  ...  And  what  Weed  t 
Seed  program  is  about  is  a  recognition  that  we  need  both. 

You  can't  follow  a  social  agenda  without  strong  law 
enforcement.  ** 

Many  of  the  juvenile  justice  advocates  fear  this  approach  — 
the  thinking  is  that  juvenile  justice  funds  will  be  spent  on 
more  law  enforcement  and  incarceration  of  kids,  rather  than 
addressing  the  causes  of  the  juvenile  crime  problem.  Is  the 
Department  planning  on  taking  juvenile  justice  funds  and 
diverting  them  to  other  programs? 

A.  There  are  no  plans  to  divert  the  Department's  juvenile  justice 
funds  to  programs  other  than  those  that  address  the  needs  of 
juveniles.  Juvenile  justice  funds  will  continue  to  support 
effoxts  to  enhance  services  and  provide  assistance  to  those 
within  the  juvenile  justice  system.  While  juvenile  justice 
funding  may  be  provided  to  support  efforts  within  the  weed  and 
Seed  program,  they  in  no  way  will  be  diverted  away  from 
juvenile  justice  assistance,  but  rather,  will  focus  on 
programs  and  efforts  to  help  high-risk  youth  within  our  some 
o^  our  country's  most  troubled  communities.  As  you  know,  the 
neighborhoods  that  are  targeted  within  the  Weed  and  Seed 
program,  are  those  that  are  e)cper iencing  the  highest  levels  of 
violent  crime,  drug  use  and  trafficking  and  gang  activity. 

The  Weed  and  Seed  strategy  integrates  the  resources  of  federal 
state  and  local  lav  enforcement  and  social  services  with 
community  and  private  sector  resources.  This  comprehensive 
approach  to  community  revitalization  and  restoration  must 
include  a  broad  array  of  programs  to  address  the  needs  of 
high-risk  youth.  Juvenile  justice  funding  would  be  made 
available  for  programs  that  (1)  prevent  delinquency  among  at- 
risk  youth;  (2)  intervene  in  the  lives  of  juvenile  delinquent 
offenders;  (3)  rehabilitate  juvenile  offenders  through 
accountability,  intermediate  sanction,  and  appropriate 
treatment  and  intervention  programs;  and  (4)  remove  and 

incapacitate  that^__smaJ.i_  .percentage- _of _ juveniles^— who — are  - 

serious,  violent  and  habitual  offenders  and  who  pose  a  danger 
to  society.  The  Department's  Office  for  Juvenile  Justice  and" 
Delinquency  Prevention  has  been  working  closely  with  the 
Coordinating  Council  on  Juvenile  Justice  and  Delinquency 
Prevention  to  develop  a  Weed  and  Seed  Youth  Component,  because 
Weed  and  Seed  provides  a  unique  vehicle  and  opportunity  to 
reach  many  youth-at-risk.  The  objectives  of  this  program  are 
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to  provide  leadership  for  a  comprehensive,  multi-agency 
strategy  to  prevent  juvenile  delinquency  and  effectively 
intervene  in  the  lives  of  high  risk  youth  and  juvenile 
offenders;  and  to  provide  coordination  in  integrating  existing 
as  veil  as  new  Federal,  state,  local  and  private  sector 
juvenile  delinqpiency  prevention  resources.  Additionally, 
efforts  to  establish  a  nurturing  and  caring  environment  for 
youth  and  their  families  within  these  neighborhoods  is 
paramount  so  that  these  young  people  nay  be  motivated  to  take 
advantage  of  opportunities  and  activities  that  will  prepare 
them  for  the  responsibility  of  future  jobs  and  families.  The 
final  objective  is  to  ensure  accountability  of  juvenile 
offenders  through  the  creation  and  expansion  of  appropriate 
intervention  and  intermediate  sanction  programs  and  services 
that  recognize  the  gradations  in  offenses.  We  must  intervene 
early  and  sternly  with  meaningful  sanctions  that  hold 
juveniles  accountable  for  their  actions,  while  also  offering 
an  opportunity  for  rehabilitation  through  programs  that 
instill  values,  discipline  and  responsibility. 


Questions  on  civil  Asset  Eorf^ture 

Q.  General  Barr,  my  office  has  been  contacted  by  a  number  of 
individuals  complaining  of  overzealousness  on  the  pait  of  U.S. 
Attorneys  in  prosecuting  civil  drug-forfeiture  cases.  It  has 
been  suggested  that  since  there  is  no  requirement  for  a 
companion  criminal  case,  civil  forfeiture  has  become  the 
"method  of  choice"  for  prosecutors.  Are  you  aware  of  any 
concerns  being  expressed  regarding  the  civil  forfeiture  laws? 

A.  Media  criticisms  of  asset  forfeiture  have  relied  upon  what  we 
see  as  misleading  representations  of— for-feirtur^  proc^ure-and 
one-sided  presentation  of  the  facts  of  specific  forfeiture 
cases.  Attached  are  two  letters  to  the  editor  responding  to 
what  we  believe  to  be  slanted  news  article_s  relating  to  asset 
forfeiture.  Although  we  have  reviewed  all  federal  forfeiture 
cases  that  have  been  criticized  by  the  news  media,  we  have  yet 
to  find  one  where  we  felt  an  abuse  had  occurred. 

Most  federal  seizures  are  processed  as  civil. rather  than 
criminal  forfeitures.  This  is  true  for  a  number  of  reasons. 
First,  the  owners  of  properties  seized  for  forfeiture  often 
reside  beyond  the  jurisdiction  of  the  United  States  or  are 

.  fugitives  from  justice^ _ Xn  such  cases,  civil  forfeiture  is 

the  only  option.  Second,  seizures  are  sometimes  made  during 
the  course  of  a  long-term  criminal  investigation  or  undercover 
operation.  In  such  cases,  civil  forfeitures  can  sometimes  be 
accomplished  without  jeopardizing  the  investigation  or 
undercover  operation  whereas  to  proceed  with  criminal 
forfeiture  would  require  closing  down  the  investigation  or 
operation  prematurely.  Third,  criminal  prosecutors  are 
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reluctant  to  coeplicate  an  already  coaplicated 
criminal.*  trial  with  a  criminal  forfeiture  count.  He  are 
strongly  encouraging  use  of  crisinal  forfeiture  wherever 
possible  to  reduce  court  dockets  and  conserve  prosecutorial 
resources . 

Q.  Has  the  Department  been  evaluating  the  prosecution  of  these 
laws? 

A.  The  Department  is  closely  evaluating  its  forfeiture  program  in 
an  effort  to  strengthen  the  integrity  of  and  public  confidence 
in  the  program.  A  number  of  policy  initiatives  have  been 
implemented  to  temper  the  application  of  forfeiture  and 
further  initiatives  are  in  various  stages  of  development. 

Q.  Specifically,  has  the  Department  considered  requiring  a  higher 
standard  than  probable  cause  that  the  property  in  question  was 
used  in  connection  with  criminal  acts? 

A.  Hith  respect  to  the  probable  cause  standard,  it  has  served  the 
United  States  of  America  well  for  over  two  centuries. 
Moreover,  as  probable  cause  is  sufficient  to  justify  the 
arrest  and  jailing  of  a  person  pending  trial,  we  believe  it  is 
more  than  sufficient  for  the  seizure  or  "arrest"  of  property. 
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QUESTIONS  PROM  SENATOR  SIMON 


Quegtiong .fin  the  rai  Dlscrlaination  Suit 

Q.  Nhat  is  tha  status  of  the  reported  settlement  of  a  suit  by 
minority  FBI  agents  against  the  FBI?  Has  the  Department 
signed  off  on  the  settlement?  Vfhat  effect  will  litigation  by 
other  FBI  agents  have  on  the  settlement? 

A.  The  Department  has  not  yet  signed  off  on  the  agreement  in 
principle  reached  between  a  group  of  Black  FBI  Special  Agents 
(BADGE)  and  the  FBI  on  April  21,  1992. 

A  recent  ruling  by  the  U.S  District  Court  for  the  District  of 
Columbia  dismissed  the  action  by  employees  of  the  FBI  who  were 
challenging  the  proposed  settlement. 


Qugstipns  on  the  Expansion  oL  CKS  Jurisdiction 

Q.  Would  the  Department  support  the  e>q;>an8ion  of  the  Community 
Relations  Service's  (CRS)  statutory  authority  to  resolve 
community  disputes  related  to  sexual  orientation  and  religion 
in  order  to  address  all  of  the  categories  of  hate  crimes 
described  in  the  Hate  Crimes  Statistics  Act?  In  the 

alternative,  would  the  Department  support  a  more  limited 
expansion  of  CRS's  authority  to  provide  only  technical 
assistance  for  disputes  arising  from  sexual  orientation  and 
religion  has  also  been  posed? 

A.  The  Department  does  not  support  expansion  of  CRS's  overall 
jurisdiction  for  several  reasons.  CRS  does  not  currently 
have,  nor  is  the  Service  scheduled  to  have,  adequate  resources 
to  respond  appropriately  to  an  expanded  jurisdiction. 

In  order  to  provide  service  to  address  sexual  orientation  and 
religion,  CRS  would  need  to  (1)  dramatically  increase  its 
resources  to  serve  its  existing  and  new  constituencies  at 
least  at  the  current  level  of  service,  or  (2)  with  its 
existing  level  of  resources,  significantly  reduce  the  level 
and  scope  of  service  for  race  and  ethnic  based  disputes  in 
order  to  service  sexual  orientation  and  religion-based 
disputes.  Under  alternative  (2)  CRS  could  only  provide  a  low 
level  of  service  to  existing  and  new  constituencies  than  it 
provides  for  race  and  ethnic  based  disputes  now. 

Based  on  the  most  recent  workload  statistics  for  FY  92,  each 
conciliation  specialist  (a  total  of  41)  carries  an  average 
annual  workload  of  92  alerts,  64  assessments,  23  conciliation 
cases  and  an  average  backlog  carried  over  each  year  of  7 
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conciliation  caA«».  Projections  for  FY  93  and  FY  94  indicate 
that  the  workload  will  grow  in  every  area. 

Because  of  its  seall  staff,  when  an  esergency  or  crisis 
situation  arises  in  any  part  of  the  country,  CRS  shifts 
resources  to  the  site  of  that  crisis.  This  shift  inhibits  the 
ability  of  the  regional  offices  to  seet  their  current  regional 
workload,  in  May  of  1992,  CRS  resources  were  stretched  thin 
in  all  parts  of  the  country  as  conciliation  specialists  were 
shifted  to  Los  Angeles  following  the  verdict  in  the  Rodney 
King  beating  trial,  and  to  Guantanoso,  for  the  Haitian  refugee 
influx.  In  both  instances,  because  the  progras  functions  were 
already  in  place,  and  did  not  desand  costly  development  and 
start-up  of  new  substantive  programs,  CRS  was  able  to  address 
the  crises  quickly,  effectively,  and  economically. 

In  providing  conciliation  services  to  a  conflict  under  the 
current  mandate,  CRS  will  have  expended  an  average  of  80 
staff  hours  for  each  of  the  932  cases  alerted,  assessed  and 
conciliated  during  PY  92. 

Although  the  level  of  work  and  resources  varies  with  the 
conflict,  the  Department  believes  that  it  would  be  unable  to 
provide  appropriate  services  to  every  conflict  which  arose  if 
its  jurisdiction  were  expanded. 

The  Department  would  also  oppose  expanding  its  jurisdiction 
for  technical  assistance  only.  Providing  technical  asjistance 
for  disputes  arising  from  sexual  orientation  and  religion 
would  require  new  programs  and  trained  staff  which  CRS  does 
not  now  have.  More  precisely,  adding  two  new  constituencies 
to  the  CRS  jurisdiction  does  not  mean  merely  increasing  the 
number  of  participants  to  our  existing  programs  and 
presentations.  All  of  the  strategies  and  resources  devoted  to 
race,  color  and  national  origin,  would  have  to  be  developed 
and  implemented  for  sexual  orientation  and  religion. 

It  is  projected  that  if  sexual  orientation  and  religion  were 
added  to  the  current  mandate,  that  the  demand  for  services  and 
workload  of  CRS  would  triple.  To  adequately  address  community 
wide  conflicts  that  disrupt  the  economic,  education,  law 
enforcement,  social  or  other  systems  of  a  community  based  on 
sexual  orientation  and  religion,  CRS  would  require  at  least 
three  times  the  budget  and  personnel  it  currently  has. 

Even  if  CRS  immediately  obtained  the  resources  to  provide 
expanded  service,  there  is  the  problem  of  preparation  in  order 
to  provide  new  services  to  a  new  constituency  on  new  subject 
areas.  CRS  would  require  start-up  resources  in  order  to 
create  staff  development  materials,  train  its  entire  conflict 
resolution  staff  in  subject  areas  with  which  it  has  no 
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faBiliarity  or  experience,  and  develop  additional  local 
comnunity  networks. 

In  order  to  respond  to  an  expanded  mandate  (race,  color, 
national  origin,  sexual  orientation  and  religion)  with  current 
and  planned  resources  CRS  would  be  forced  to  respond  only  to 
those  conflicts  that  reach  the  most  urgent  crisis  level. 
These  would  be  incidents  that  "reach  the  highest  tension 
levels  on  the  CRS  index — violence  or  harassment  resulting  in 
physical  injury,  property  damage,  and/or  the  threat  of 
economic  disruption  (e.  g.,  economic  boycott). 

This  would  result  in  CRS  services  being  provided  only  when  the 
most  serious  violence  and  economic  disruption  has  occurred. 
Our  projection  is  that  with  the  current  state  of  affairs 
involving  conflicts  over  sexual  orientation  and  religion, 
approximately  75%  of  such  crisis  conflict  resolution  response 
by  CRS  would  have  to  be  directed  at  these  conflicts,  leaving 
only  25%  of  resources  to  address  the  other  three  areas  of 
jurisdiction. 

Moreover,  CRS  would  have  sparse  resources  spread  widely,  and 
could  only  respond  after  the  fact  to  crises.  It  would  be 
forced  to  cease  its  prevention  activities.  With  this  change 
in  emphasis,  CRS  would  cease  outreach  activities  which  inform 
communities  of  the  conflict  resolution  services  it  provides 
and  educates  communities  on  conflict  resolution  techniques. 
CRS  would  also  be  forced  to  stop  its  immigration  and  refugee 
affairs  liaison  work  which  resolves  difficulties  arising  in 
communities  receiving  refugees  through  the  CRS  Cuban  and 
Haitian  resettlement  and  placement  programs. 
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Attachment  3 


Edwvd  Bym*  M*rrK>o«J  SUU  arid  Loc^  t*w  Enloro*n>*rii  AMttuno*  (>»o««t><wwy  Progfam 
RackJ  y«a/  1992  int«r*g«ncy  end  lnb«~ao«rKy  lrwt>«tiv«t 


Joint 

AdminMoring 

AotogyAJffiOi  >gjponi 

Drug  Enlorc«m«<ii  1200.000 

MmInMratioo 


Sum  Juttkw  hutitutt 


IM.OOO 


Nabon«l  Irubti/U  ot  1.006.104 

Joctio*  244.746 

763  356 


NationaJ  Inttrtul*  of  2.900.000 

Justic* 


fUUxiaJ  ln«WuU  o(  600  OOC- 

JUftiO* 


Bortau  of  Jutt)0«  9  000.000 

SULiiica 


Boitau  ol  Jutttc*  20Ci  UOO 

Sut)SiiC« 


Ole*  lo<  \^ms  o<  0<r^  *  liXlOOO 


Ole*  for  NAct.m*  of  1 00  000 


Ofe*  1«  \Act>m$  of  Cfirrve  IVjOOC 


ProMct 

CUrKi*«tirM  Laboratory  InvM&oatnn  and  SaMy  -  TbU  InWaVv*  txpanda 
ttu  axisdng  agrtomarii  wfti  DCA  tut  pr(Md*«  a  prograrn  of  traMrig  and 
oartificaton  to  Stat*  and  local  law  anioroamant  oMowa  In  daodaatina 
taboraiory  invatilgation  and  aalaty,  to  pro^  training  to  addlbonal  Im 
<Ktloroarriaryt  offioara.  Program  w«  aiao  aaaM  Slaiaa  In  davaloplng 
tulr  own  Stat*  and  Local  Oandattin*  Laboratory  CanWeaBon  Training 
programs 

To  support  a  program  of  tachnlcal  assfsuno*  and  training  to  aaaist  Stat* 
court  offioiats  to  Implamant  stratagiat  for  •ffactivaly  handling  subaUnc* 
abus*  casas 

Bursau  of  Juabo*  Aasittano*  Oaaringhousa  •  Tha  Claaringhoua*  aarvas 
as  an  importanl  vahid*  lor  diasaminating  Information  to  Stat*  and  local 
crlrT>inal  juatio*  praebtiorurs  on  affacbv*  program*  and  practioaa 
dascribad  in  8JA  pubficabons 

Evaluation  of  8JA  Oaorabonary  and  ForrrHjia  Grant  ^ogram*  Thia 
program  avaiuafas  BJA’i  For  mula  ar>d  Oiaor  aborury  ProgrWns  to  Idanbfy 
and  dissaminat*  Inlormaboo  to  Sutaa  and  local  Krrtscficbons  on  \vhat 
worVs*  against  violani  gangs,  violant  crima.  drug  use.  and  tralAcidng 

Drug  Usa  Fortcasbng  (DUF)  Program  -  Ih*  OUF  Program  provid** 
eformabon  on  ih*  pravaiano*  and  lypas  of  drug  uaa  among  boobad 
arrasiaas  in  24  Amartcan  Cabas  OaU  Is  analyzad  to  ghr*  Stat*  and  local 
policymakart  kHormabon  for  carryir>g  out  drug  pravantion,  adocabon, 
control,  and  frtatmant  programs  OUF  Is  also  utad  by  poBcymakars  to 
gain  a  mors  informad  petura  of  th*  total  drug  oonaumption  pattam  in 
th*  U  S 

Suta-Laval  Crt^ninal  History  Raoords  •  This  program.  Iriibatad  In  1990. 
iS  a  comprahaosiv*  program  to  provid*  grants  to  th*  Sutas  to  mak* 
tysismatic  improvamants  «n  uu  accuracy.  oompUtanaaa  and  bmaiinaas 
of  Sum  criminal  history  raoord  informatkvi  throughout  tha  Nabon.  Tn* 
program  parbcuUrty  foousas  on  anhancarg  criminal  history  racords  of 
corrvKtad  faloni  and  anabiing  th*  Sutas  lo  maat  naw  FBI  standards  for 
KMntifying  and  transmrttmg  th*  Information  to  Bm  FBI.  an  assanbal 
clamant  ol  Ih*  alfort  to  stop  fWaarms  saMs  to  falons 

Drugs  and  Oma  OaU  Cantar  &  CMannghousa  -  Tha  DaU  Cantar  & 
Oaaringhousa  oonbnuts  and  axpands  usar  and  analytic  tarvioas  to 
Sut*  and  kxaJ  policymakars,  enmirul  |ust>o*  practibonars.  rasavchau. 
srxj  th*  general  puble  with  raady  access  to  und*rsundsbl*  inlormsuon 
on  drug  law  veUbons  and  drugeaUtod  Uw  •nforcanrunt 

Nai-ona)  Vicbms  Resouro*  C*nt*r  (HA/RC)  •  Provides  partial  financial 
suppoi^  lor  NVRC.  which  n  a  ruboriaJ  deannghous*  lor  vicbms 
information.  uliUted  by  Sut*  and  local  cnmmal  jutbo*  jurisdictions 

Prosacuten  Based  Training  and  Tachneal  AssitUno*  -  Thti  program 
prowMs  training  and  lachneal  assiSUnc*  to  improva  tha  resprxis*  of 
State  and  local  prosecutors  to  th*  rights  and  naads  of  com*  victim*,  with 
•  mphasis  on  the  development  and  dusemmation  of  training  matariais 
and  model  vKbm  impact  suiement  guidelines 

Improving  th*  Treatment  of  Vicbm*  of  Bias  Oktu*  •  Th*  purpose  Of  this 
program  I*  to  improva  ih#  respoos*  of  Uw  anforcamant  and  th*  onmirul 
justice  system  to  veiirni  ol  txas  enmas  Tha  irwtia'jv*  wU  davetop  moeW 
poie>es  procedures  and  practices  tor  responding  to  victims  of  b«is 
crimes,  develop  a  t/aming  and  ttchnicai  assistance  program,  and 
dissemmste  information  to  th#  field  about  eNectrve  tbatagus  for 
rssporvjii-g  to  vicbmi  oi  bias  enmas 


AHocation  from  FY  1991  appropriation 
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EOw^  M«moriai  Sut«  »nd  Local  La«  E/ihxc«m«n(  Assistanca  Ditcrebona/y  PiogTsm 

Fttcsi  Yaar  1002  Inlafioaocy  and  tntta-aeancy  tnrttatjvM  ■  Coobnuad 


Joint 

Mminiatodng 

Aoancv/QtftPt 

nannad/T%idino. 

National  knstitv/to  ot  050.000 

Conacliona 


Total  15,263.356 


giotfcj 


Co^roctXM^i  Optxxit  Trammg  and  Tacr)o«cal  Aaaittanca  >  Prootaon  «4II 
p^ovida  tra>n«ng  aducation  and  tat^nical  aavstanoa  tor  Suia  and  hxal 
orKPinal  >uttica  paraonnal  on  i«au«t  ralaiad  lo  oorractiooa 
optioot/mtariTtadiala  tancoona 


BtxJoal  Stafl  7/20/92 
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Edward  Bym«  MtmorUI  Sttt*  and  LocaJ  Law  EnKyoamaot  AMisU/>o«  Oiaorabortary  Pro^am 
Racal  Vaar  1991  lnia<aoar>cv  and  lntra-«oancy  IrwaativM 


JoW 

MminMarlng 

flfltQgY/OWa  Arnouni 

National  Inatrtuia  1350.000 

ol  Corracttona 


Siaia  Juatioa  1 00.000 

Inttrtuta 


Natponal  knttrtuta  of  3  186  006 


NatKXiaJ  mtlftula  of  1.5^3.661 

Juittoa  556.  yp  I 

964  960 


Nationaf  tnatiliitt  of  1 30  000 

Juit>c« 


NatiooaJ  inalitula  of  339  921 

Ju$lioa 


National  Iniiitutt  of  650  000 

Juttica 


National  Inatilutt  of  499  646 

Juftoa 


Nabooal  mttilutt  of  100  000 

JuttiC*/  U  S  Oapi  of 
Commafca 


Olica  ol  Juvanil*  Jujtica  i  765  000 

and  Oalinquancy  F>r»v*ntion  1 .600.000 
165  000 


Otfica  of  Jwaniia  Juitica  18  000 

and  Oaltnquaocy  Prtvantion 


PfOi^ 

tmpiamaoutioo  of  Boot  Cvnp  Pro^rama  •  Support  tfia  dMipn  and 
dairvary  of  training  and  tacfviicai  aaaiatanoa  tor  Suto  ar>d  focal 
juriadcttona  tftat  wiah  to  Irnptamant  boot  camp  prograrr.a  aa 
intarmadiato  aancttona  tor  non>vtofanr  offandara 

Natiorkat  Confaranoa  Impact  of  Sutatanoa  Abuaa  Caaaa  on  ttia 
Suta  Courts  <  To  oo-fuod  toa  praparttion  tor  and  conduct  of  a  confaranoa 
to  ooordinato  |udioiaf  raaponaa  wWi  othar  Stata  and  local  criminal 
juatioa,  haaltfi  cart,  and  aducabon  tyatomi 

Evaluabon  of  BJA  Diaorationary  and  Formula  Grant  Programa  Thia 
program.  IrWtiatod  in  1969,  it  to  avaiuata  toa  BJA  programa  in  ordar  to 
idantrfy  and  diaaaminato  information  to  Sutat  and  tocal  )urfadicbona  on 
Vfiat  world'  againtt  drug  uaa  and  tafficAing  (Confaranoa  Raport 
aooompanytng  1901  approprUtton  b*  apaoiftod  thai  not  laaa  tfian  $3 
million  baprovidad  to  tha  Natiortol  Inatitito  of  Juatioa  tor  tort  program ) 

[>ug  uaa  Foracaafing  (DUF)  toograiT;  •  TNa  program  providaa  information 
on  toa  pravatonoa  and  typM  of  drug  ata  among  boofiad  anattaaa  in  24 
Amarfcan  crtiaa  Oau  ia  analyiad  to  giva  $uta  and  tocaJ  policymakara 
information  tor  carrying  out  drug  pravanoon.  aducation,  control.  ar>d 
uaatmant  programa  OUF  ta  alto  uaad  by  policymakara  to  gain  a  mora 
informad  pictura  of  toa  total  drug  oonaumption  paflarn  in  toa  U  S 

Oftioa  of  National  Drug  Control  Policy  Saoond  Natiortai  ConiararKa  on 
Staia  and  Local  Drug  Policy  •  Piovtoa  ftnanoal  support  tor  confaranoa 
that  will  provida  a  forum  tor  Stata  and  tocal  policymakart  to  d«acuM  anti¬ 
drug  abuM  ttratagiaa  (Otoar  Fadaral  aganoai  raimburaad  toa  Buraau 
of  Justioa  Assistanoa  for  toair  contribution  to  toa  confaranoa  ) 

Buraau  of  Juttica  Aasistanca  Oaarmghouta  *  Tha  OaannghouM  aarvaa 
as  an  imporunt  vahict#  tor  diasaminatirtg  mlormaton  to  ^ta  ar>d  local 
cnmmal  jutboa  praclitionan  on  affactna  programs  and  practioas 
dascT'bad  in  BJA  publications 

Drug  MarVat  Analysis  ■  This  program  ii  to  davatop  at  to#  Suit  ar>d  tocal 
i«val  oomputar  tachnotogy  to  mtagrala  various  daubasat  in  law 
•ni^oanani  aganoai  ar>d  datarmina  tha  aflactrvarYass  of  various  drug 
anfc  foamant  straiagias 

Drug  Fasting  to  Community  Corractions  ■  Purposa  of  ton  program  is  to 
Oocumant  arrd  dissamtnalt  information  lo  local  and  Stata  aganoas  on 
tha  affacirvanass  of  panodic  drug  Ittting  of  conviciad  oflandars  durmg 
comrnunir>'  suparviSKin 

Tachnology  .tosassmaol  Program  Locks  for  Corracuons  Faolibas  ■  Tha 
Tachnotogy  Aasasamant  program  faoliutas  tha  transfar  of  information 
•  bout  aquipmant  and  tachnotogy  to  SUIa  and  local  criminal  |oitica 
aganciss  This  assasstT>ant  will  focus  on  tha  asuMishrrdnt  of  tanutrva 
lasts  for  partormanca  attributas  appropnata  to  taguirad  laval  of  lock 
sacunty  (minimum,  madium,  maximum)  and  toa  typa  of  locks  usad  in 
dattoton  and  oorracton  lactiitiat  and  ultimaialy  i  parlormanoa  tUndard 
for  such  locks 

in  la  r  mad  I  at  a  Sanction  Juvamlc  Bootcamps  This  program  is  to  last  and 
damonsirala  toa  affactrvanass  ol  *boot  camp"  programs  an 
inta  rmadiata  sancton  approach  with  juvanila  olfandars.  wrhiCh  ntay  prova 
to  ba  an  affactrva  sarictioo  tor  ji/vamlts  and  dalai  tham  from  Mura  crima 
and  substanca  abusa  (Grants  wara  awardad  to  toraa  Suit /local  siias  ) 

Natonal  Confaranoa  on  Youth  Gangs  and  Vioiani  0*ma  •  To  prov-ida 
tioanotJ  assistanca  and  support  lor  confer anca  to  addrass  tha  problams 
ol  gangs  and  thair  mvolvannani  in  drugs  and  vioiani  cnma  Anandeas 
mciudad  pdiCy  cffioali  from  govamon  offices  across  tha  Nation 


Aflocabon  from  FY  i990  approp'''*!'®^ 
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Edwrard  Bym*  MamOfiai  Suto  and  LocaJ  Law  Enforoamani  AMfttanoa  O&aabonary  ProQfam 
Ftacal  Yaar  1W1  IntaraQancy  and  Intra-agancy  ipMtiativat  -  Coobr,^ 


Joint 

MMTwW99nftQ 

Aoaocv/Qfffca  Amount 

Buraau  of  Juatioa  (299.SS4 

Stadatka 


Buraau  of  Juatioa  9.3S3.0e3 

Slatittica  2.y00  7i5 

6.6S2.368 


Buraau  of  Juttioa  GOO. 000 

Statrabca/Buraau  of 

Contut 


Offica  toe  V^ctima  of  Cnma/  132  379 

Nabonai  Inttitvrta  of  sMtioa 


Offioa  foe  \Actjma  of  Cnma/  33.997 

National  Inatituta  el  Juttioa  ?3.997  • 


NationaJ  Inttiluta  of  26,000 

Corractioot 


Pioiact 

Drugs  and  CrWna  OaU  Cantar  &  Oaaringhouaa  -  Tha  DaU  Cantar  & 
OaarmghouM  oontinuat  and  axpandt  uaar  and  anal/tic  aarvicaa  10  Suta 
and  tocal  poticymakart.  enminai  juatica  peactrttonara.  raaaarchan,  and 
tha  gar>aral  pubic  with  raady  aooata  to  urtoaratandabla  intormabon  on 
drug  law  vtolationa  and  drug^eaUiad  law  anforoamant. 

Suta-Lavaf  Criminal  Httoey  ftocorda  •  Thia  peogram.  iniiiatad  in  1990. 
it  a  oompeahanatua  program  to  peovido  granta  to  toa  Sutaa  to  nuka 
tyatarnatic  improvamaritt  to  toa  accuracy,  oompiatonaaa  and  timalinaaa 
of  Sum  ctomtoal  Natory  raoord  totormatton  tvMighout  lha  Nation  Tha 
program  particularly  foouaaa  on  anhanoing  orimtoaf  history  raoorda  of 
oonvictad  tatona  and  anabitog  tha  Stataa  to  maat  naw  FBI  atandardt  tor 
idantifying  and  trananvtttog  tha  toformation  to  toa  FBL  an  aaaantia] 
aiamant  of  tfta  afton  to  atop  firaarma  aalaa  to  falona. 

Cnnwial  Jualioa  Eid^andMura  and  Enriptoymard  Skvvay  (CJEE)  -  Tha  CJEE 
aurvay  producaa  tw  variabla  paaatvoug^  data  laqukad  lor  tw  alocation 
of  Stata  and  tocal  anthdrug  abusa  toinrrHrfa  granta  to  anaura  that  to'mufa 
tunda  art  altocatod  among  ^ata  and  local  govarrwnanta  aquitabfy  and 
tn  aooord^Ka  with  tha  iagisiatton.  Tha  Survay  also  provi^  dataJiad 
mformation  on  tha  ootts  of  tha  crimtoal  jusboa  ayatam,  toduding  pofioa 
prolaction,  oourta,  prosacution,  public  dafanaa.  and  oorractiont 

NatMXiaJ  \Actimt  Raaouroa  Cantar  (NVRC)  •  Providaa  partial  finarKiai 
tuppon  for  NVnC,  which  is  a  r^alional  daartoghouta  for  victims 
ir>formai)on,  utikrad  by  Suta  and  local  orimmai  Kittioa  iuritdictioni 

State  Compansaton  Laws  Diractory  and  BuOatma  •  Parttal  firkanoal 
support  to  improve  tha  quality  of  tnstruction  tvartabla  to  Slate  ar>d  tocal 
law  anforoamant  ofhoals  so  that  they  rr«y  be  batter  skilled  at  safvir>g 
and  commurMcalmg  with  enma  victima 

Project  to  promda  training  sr>d  technical  assistanoa  to  Suta  ar>d  local 
sgeooas  on  methods  for  the  acquisition  or  use  of  surplus  real  property 
and  facilities  for  correctional  faotity  construction  and  renovation 


Total  ia. 213, 286 


•  Allocation  from  PV  1990  approonaton 


Budget  Staff  7/20/92 
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Attachment  2  ' 

PROGRAMS  CONTRIBUTING  TO  WEED  AND  SEED* 

(ObH^iions  in  n^Xons  ol  dolari) 


Progrtmt  igS3 


Department  of  Justice: 

US  Attorneys .  20 

Office  of  Justice  Programs  (OJP)  Demonstrations .  iQ 

Subtotal.  Justice .  30 

Department  of  Labor: 

Job  Training  Partnershp  Act .  28 

Youth  Opportunities  Unlimited .  5 

Senior  Community  Service  Employment .  9 

JobCorps . 

Subtotal,  Labor . 92 

Department  of  Health  arxJ  Human  Services: 

Treatmertt  Improvement  Grants .  36 

Capacity  Expulsion  Grants .  47 

Hi^  Risk  Youth/Pregnant  Women  Prevention .  7 

Community  Partnership  Grants .  4 

Aid  to  Farnffies  with  Deperxlent  Children  (AFDC)  JOBS .  43 

Head  Start .  54 

Comrrxmrty  Health  Centers .  ^ 

Subtotal,  HHS .  226 

Department  of  Housing  arxi  Urban  Development; 

Pubfic  Housing  Modernization .  20 

Housing  Voudhers .  20 

Community  Development  Block  Grants .  44 

Pubfic  Housing  Drug  Elimination  Grants . ^ 

Subtotal.  HUD .  90 

Department  of  Education: 

Compensatory  Education .  16 

School  Improvement/Pre-College  Outreach .  30 

Famfiy  Literacy  and  Adult  Education .  J[Q 

Subtotal,  Education .  56 

Department  of  Transportation:  Reverse  Commute  Oemoostralioo  Grants  ..  1 

Department  of  Agriculture:  Women,  Infants,  Children  (WIC)  Nutrition . 

Total  for  1993  .  500 


*Sourot:  Th#  Budoti  iOf  Ye«f  1993.  Part  L  p.  169.  OlJic*  ot  ana  BiAlgfi.  Janu^  1992. 
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Attachment  3 

geprtment  0)(  |o8tite 


STATEMENT 

OF 

GEORGE  TERWILLIGER 
DEPUTY  ATTORNEY  GENERAL 

BEFORE 

THE 

SUBCOMMITTEE  ON  OVERSIGHT  OF 
GOVERNMENT  MANAGEMENT 

COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 

UNITED  STATES  SENATE 

CONCERNING 

REAUTHORIZATION  OF  THE 
INDEPENDENT  COUNSEL  STATUTE 

ON 


AUGUST  11,  1992 
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Mr.  Qiairsan  and  Mambara  of  tha  Subconlttaa: 

I  aa  plaaaad  to  ba  hara  today  to  praaant  tha  viawa  of  tha 
Adainiatration  on  tha  r^authorization  of  the  Indapandant  Counaal 
atatuta,  28  O.S.C.  {{  591-599  (IC  Act  or  Act).  Assistant  Attorney 
General  Lae  Rawls  already  has  submitted  a  letter  in  response  to  tha 
Subcoaaittaa 'a  March  10,  1992,  request  for  certain  technical 
information  relating  to  the  IC  Act.  This  morning,  therefore,  I 
will  address  tha  central  issue  now  before  the  Congress,  whether  tha 
IC  Act  should  ba  reauthorized  for  another  five  years. 

Tha  Administration  opposes  raauthorization  of  the  IC  Act,  and 
baliavaa  that  it  should  be  allowed  to  expire  as  achedluled  on 
December  15,  1992.  Our  opposition  is  based  upon  three  principal 
considerations:  First,  and  most  importantly,  the  independent 
counsels  appointed  under  the  IC  Act  exercise  concentrated 
prosecutorial  power  without  appropriate  accountability  or  effective 
review.  Second,  tha  IC  ACt  is  not  necessary  to  ensure  that  alleged 
misconduct  by  high-ranking  Executive  Branch  officials  is 
appropriately  investigated  and  prosecuted.  And,  third,  tha  costs 
of  indapandant  counsel  investigations  can  ba  far  greater  than  any 
benefits  obtained,  particularly  because  independent  counsels  lack 
tha  financial  controls  and  accountability  that  normally  attach  to 
governmental  entities. 

However,  if  the  Act  is  determined  to  serve  a  valid  purpose  and 
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Is  to  bs  rsauthorizsd,  than  its  lisitsd  scops,  applying  principally 
to  a  sslsctsd  group  of  Executivs  Branch  officials,  is  inadsquate  — 
its  covsrags  should  bs  sxtsndsd  to  ths  othsr  branches  of  governsent 
— ’  and  a  nsw  rsgiss  of  accountability  needs  to  bs  added. 

I  will  discuss  each  of  these  points  in  turn. 

As  you  knov,  the  IC  Act  originally  was  enacted  as  Title  VI  of 
ths  Ethics  in  Governsent  Act  of  1978,  P.L.  95-521,  92  Stat.  1867. 
It  provides  for  ths  appointsent  of  an  independent  prosecutor  by  a 
three  judge  panel  to  investigate  allegations  of  crisinal  wrongdoing 
by  certain  senior  Executive  Branch  officials  —  including  the 
President,  Vice-President,  the  Cabinet,  senior  Justice  Depart&ent 
officials,  and  certain  political  party  officials.  While  an 
independent  counsel  is  obliged  by  statute  to  follow  the 
prosecutorial  standards  of  the  Departaent  of  Justice,  no  authority 
has  the  power  to  review,  modify,  or  control  the  conduct  of  an 
independent  counsel *s  investigation  and  prosecutions.  In  essence, 
the  statute  substitutes  the  prosecutorial  judgment  of  one 
individual,  the  independent  counsel,  for  that  of  the  Department  of 
Justice  as  an  institution.  An  independent  counsel  is  unsupervised 
in  the  exercise  of  prosecutorial  discretion,  which  is  broad  in  the 
normal  case,  but  virtually  unchecked  in  the  case  of  an  independent 
counsel.  This  glaring  deficiency  is  out  of  step  with  our  general 
governmental  structure  that  makes  those  wielding  substantial  power 
accountable  through  supervision  and  other  checks  and  balances. 
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An  Independent  counsel  can  be  resoved  only  "for  cause."  The 
Ethlce  in  Govemaent  Act  was  upheld  in  the  face  of  a  constitutional 
challenge  in  Morrison  v.  Olson.  487  U.S.  654  (1967),  and  I  want  to 
note  at  the  outset  that  ey  couents  today  are  fully  consistent  with 
the  Morrison  Court’s  decision:  that  is,  the  Adainistration 

recognizes  that  the  Act  is  constitutional,  but  nonetheless  opposes 
its  reauthorization. 

1.  The  IC_  Act  is  Unnecessary  _tQ  Ensure  that  AlleqatiQns_oI 

Criminal  J^r^onodoing  bv  ■Senior  Government  Officials  are  Fully 

and  fairly .Invfigtiqfttfid- 

/ 

Sobs  historical  perspective  on  the  Act  ir  necessary  to  its 
understanding.  The  IC  Act  was  passed  in  the  wake  of  Watergate,  and 
in  particular  of  President  Nixon's  disDissal  of  Special  Watergate 
Prosecutor  Archibald  Cox.  It  was  presised  upon  the  assuaption  that 
the  professional  prosecutors  of  the  Departaent  of  Justice  could  not 
successfully  investigate  and  prosecute  high  governaent  officials, 
who  Bight  be  in  a  position  to  exercise  improper  influence  over  the 
Department's  decisionmaking  process.  That  assumption  is  an  affront 
to  the  integrity  of  the  dedicated  aen  and  women  of  the  Department 
who  toil  daily  in  the  pursuit  of  justice.  They  have  proven  this 
assumption  wrong  again  and  again. 

Overall,  since  1970,  the  Departaent  of  Justice  has  prosecuted 
Bore  than  6,600  federal  officials  and  employees.  In  1989,  the 
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D«partJient  indicted  695  federal  officials  and  eaployees,  as  veil  as 
71  State  officials  and  eaployeas,  269  local  officials,  and  313 
other  individuals  for  violations  of  tlie  public  corruption  laws.  In 
1990,  615  federal  officials  and  esployees,  96  State  officials,  257 
local  officials,  and  208  other  individuals  were  indicted  for  public 
integrity  violations.  In  1991,  the  last  year  for  which  conplete 
figures  are  available,  the  number  of  public  corruption  indictments 
was  803  federal  officials,  IlS  State  officials,  242  local 
officials,  and  292  others.  For  each  of  the  past  six  years,  we  have 
obtained  over  1,000  public  corruption  convictions.  The  Department 
is  proud  of  this  record  and  of  its  long  tradition  of  prosecutorial 
independence. 

Significantly,  those  convicted  include  such  high-ranJcing 
individuals  as  an  Assistant  to  the  Attorney  General,  a  United 
States  Attorney ,  assistant  United  States  Attorneys,  a  United  States 
Marshal,  and  several  FBI  and  DEA  Special  Agents.  In  addition,  the 
Department  has  brought  successful  prosecutions  against  officials  of 
the  legislative  and  judicial  branches  of  government,  including 
members  of  the  House  of  Representatives,  the  Senate,  and  several 
United  States  District  Judges.  The  ability  of  the  Department 
effectively  to  respond  to  allegations  of  wrongdoing  by  these 
officials,  and  by  its  own  employees,  proves  that  it  can  respond  to 
such  allegations  brought  against  other  high-level  officials. 
Moreover,  this  record  makes  clear  that  the  integrity  of  the 
Department's  processes  is  of  such  a  high  caliber  that  it  should  not 
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b«  ivpugnsd  by  a  statuta  that  raqrulras  its  automatic 
disqualification  in  csrtain  cases. 

Overall,  since  the  IC  Act  became  lav,  during  a  time  period  in 
which  both  major  parties  have  held  the  White  House  and  been 
responsible  for  running  the  Justice  Department,  there  is  no 
evidence  that  the  Department's  professional  prosecutors  could  not 
have  successfully  performed  the  tasks  of  the  independent  counsels 
who  have  been  appointed.  Indeed,  the  Watergate  episode  itself 
demonstrates  that  the  Department  of  Justice  can  and  will  remain 
impartial  in  the  prosecution  of  high-ranking  government  officials. 
The  dismissal  of  Archibald  Cox  did  not  end  the  Watergate 
investigation.  Acting  Attorney  General  Robert  H.  Bork  preserved 
Professor  Cox's  task  force  intact  within  the  Department  and 
appointed  a  new  special  prosecutor,  Leon  Jaworski.  The 
investigation  continued  unimpeded,  leading  to  many  convictions  und 
guilty  pleas. 

Thus,  the  IC  Act,  and  consequently  any  reauthorization  of  the 
Act,  is  based  on  a  mistaken  pr^^mise.  The  professional  prosecutors 
of  the  Department  of  Justice,  guided  by  the  standards  developed 
over  decades,  have  proven  themselves  fully  capable  of  investigating 
and  prosecuting  senior  government  officials,  including  officials 
within  the  Justice  Department  itself.  Indeed,  speaking  as  a  career 
prosecutor,  I  can  state  unequivocally  that  the  Department  has  no 
greater  goal  than  insuring  the  integrity  of  the  investigatory  and 
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prosecutor i&l  process. 

In  those  instances  where  public  faith  in  a  prosecutive 
decision  would  be  best  served  by  the  involvement  of  a  special 
counsel,  the  Attorney  General  can  appoint  such  an  officer.  The 
Attorney  General  can  tailor  the  appointment  to  suit  the 
circumstances.  For  example,  he  can  ask  an  outside  official  to 
conduct  an  investigation,  or  to  review  a  prosecutive  decision,  or 
several  other  variations.  Such  an  appointment  can  serve  the 
essential  purposes  of  the  current  statute  while  at  the  same  time 
avoiding  the  undesirable  aspects  of  creating  a  prosecutive 
authority  unchecked  in  its  discretion  by  anyone. 

2-  The. Independent  Counsels  wield  Extensive  Power  and  are  Largely 
Unaccountable  for  its  Exercise. 

The  power  of  a  criminal  prosecutor  is  immense,  as  is  its 
potential  for  misuse.  And,  as  Justice  Robert  Jackson,  who  served 
as  President  Franklin  Roosevelt's  Attorney  General,  explained  more 
than  fifty  years  ago,  the  most  dangerous  power  of  a  prosecutor  is 
in  selecting  his  or  her  defendant.  The  danger,  explained  Justice 
Jackson,  is  that  the  prosecutor: 

(W]lll  pick  people  that  he  thinks  he  should  get,  rather 
than  cases  that  heed  to  be  prosecuted.  With  the  law 
books  filled  with  a  great  assortment  of  crimes,  a 
prosecutor  stands  a  fair  chance  of  finding  at  least  a 
technical  violation  of  some  act  on  the  part  of  almost 
anyone.  In  such  a  case,  it  is  not  a  question  of 
discovering  the  commission  of  a  crime  and  then  looking 
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for  the  nan  who  has  comnltted  it,  it  is  a  question  of 
picKinq  the  man  and  then  eearchinq  the  lav  books,  or 
putting  investigators  to  work,  to  pin  soee  offense  on 
him.  It  is  in  this  reals  —  in  which  the  prosecutor 
picks  sose  person  vhos  he  dislikes  or  desires  to 
esbarrasB,  or  selects  sose  group  of  unpopular  per^sons  and 
than  looks  for  an  offense,  that  the  greatest  danger  of 
abuse  of  prosecuting  power  lies.  It  is  here  that  lav 
enforcement  becoses  personal,  and  the  real  crise  becomes 
that  of  being  unpopular  with  the  predominant  or  governing 
group,  being  attached  to  the  wrong  political  views,  or 
being  personally  obnoxious  to  or  in  the  way  of  the 
prosecutor  himself. 


Robert  Jackson,  The  Federal  Prosecutor,  Address  Delivered  at  the 
Second  Annual  Conference  of  United  States  Attorneys,  April  1,  1940, 
quoted  in  Morrison  v.  Olson.  487  u.s.  at  728  (Scalia,  J., 
dissenting) . 

The  independent  counsel's  mission,  from  the  start,  is  to  find 
criminal  wrongdoing  by  a  particular  individual  or  small  group  of 
individuals.  As  a  result,  an  independent  counsel  does  not  have  the 
perspective  of  a  prosecutor  who  must  investigate  and  review  dozens 
of  cases,  nor,  as  will  be  discussed  below,  is  he  or  she  subject,  to 
the  resource  constraints  imposed  on  ordinary  prosecutors.  An 
independent  counsel's  prosecutorial  resources  are  expended  to 
investigate  and  prosecute  a  handful  of  individuals.  Indeed,  more 
than  70  percent  of  direct  IC  Act  expenditures  through  June  30, 
1992,  ($32,067,250)  have  been  spent  by  a  single  independent 
counsel.  In  addition,  the  Department  of  Justice,  the  Department  of 
the  Treasury,  and  other  agencies  have  expended  in  excess  of 
$10,000,000  in  appropriated  funds  to  provide  investigative. 
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••curity,  and  adMiniatrativa  support  to  that  indapandant  counsal. 

Indapandant  counaals  ara  not  constrained  in  their 
dacisionBaking  by  this  factor.  Combined  with  a  lack  of 
Accountability  and  a  aandata  to  pursue  particular  individuals, 
these  unlisitad  resources  ara  an  invitation  to  the  abusa  of 
prosecutorial  power.  This  state  of  affairs  renders  the  independent 
counsel's  sission  one  dangerously  close  to  the  "personal 
prosecution"  Justice  Jackson  warned  of. 

This  fundasental  flaw  with  the  ZC  Act  has  bean  noted  by  three 
foraer  Attorneys  General,  Edvard  Levi,  Griffin  Bell  and  William 
French  Ssith  —  who  served  Presidents  Ford,  Carter,  and  Reagan, 
respectively  —  in  connection  with  Horriaon  v.  Olson.  These 
gentlemen  characterized  t^e  problem  as  follows: 


The  problem  is  less  spectacular  but  much  more  worrisome. 
It  is  that  the  institutional  environment  of  the 
Independent  Counsel  --  specifically,  her  isolation  from 
the  Executive  Dranoh  and  the  internal  checks  and  balances 
it  supplies  *-  is  designed  to  heighten,  not  to  check,  all 
of  the  occupational  hazards  of  the  dedicated  prosecutor; 
the  danger  of  too  narrow  a  focus,  of  the  loss  of 
perspective,  of  preoccupation  with  the  pursuit  of  one 
alleged  suspect  to  the  exclusion  of  other  interests. 


Brief  for  Edward  H.  Levi,  Griffin  Bell,  and  William  French  Smith  as 
Amici  Curiae  XX,  emoted  in  Morrison.  487  U.S.  at  73lo32  (Scalia, 
J.,  dissenting). 
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At  thtt  saM  tiaa,  tha  independent  counsel  is  effectively 
unaccountable  for  his  or  her  activities.  Selected  by  a  panel  of 
judges  vho  enjoy  life  tenure  and  who  have  no  role  in  reviewing  the 
exercise  of  prosecutorial  discretion,  an  independent  counsel  can  be 
renoved  by  the  Attorney  General  "only  for  good  cause,  physical 
disability,  sental  incapacity,  or  any  ether  condition  that 
substantially  iapairs"  his  or  her  perfomance.  28  U.S.C. 

{  59e(a)(l}.  Although  the  precise  contours  of  these  removal 
restrictions  have  not  yet  been  determined,  it  is  clear  that,  as  a 
practical  matter,  the  Department  of  Justice  can  exercise  no  ongoing 
supervision  over  independent  counsels.  In  addition,  as  noted 
below,  independent  counsels  effectively  enjoy  unlimited  funds  with 
which  to  conduct  their  investigations,  and  have  not  been  held  to 
account  for  either  the  purposes  or  amounts  of  their  expenditures. 

Of  course,  no  one  is  more  cognizant  than  the  Department  of 
Justice  both  of  the  awesome  power  of  a  prosecutor,  and  of  its 
potential  for  abuse.  To  harness  this  power,  and  to  avoid  abuses, , 
the  Department's  professional  prosecutors  operate  under  guidelines^ 
designed  to  circumscribe  prosecutorial  discretion,  and  to  assure 
that  it  is  exercised  both  wisely  and  fairly.  While  the  independent 
counsels  are  by  law  required  to  follow  the  "written  or  other 
established  policies  of  the  Department  of  Justice  respecting 
enforcement  of  the  criminal  laws,"  there  is  no  effective  means  to 
enforce  this  restriction.  28  U.S.C.  {  594.  Moreover,  even  this 
injunction  is  subject  to  an  exception.  An  independent  counsel  must 
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follov  Justice  D^partMnt  pollciM  ■•xc«pt  \ttimr%  not  poMiblo.” 

Am  A  prACtlcaX  mattor,  vbilo  •ach  indopandant  counaal  la 
providad  with  tha  Dapartaant*a  guidallnaa,  including  tha  aulti* 
voXuM  Onitad  Stataa  Attomaya  Manual  and  Principlaa  of  FadaraX 
Proaaction,  thay  nay  ignora  thia  guidanca,  and  naad  not  conply  with 
tha  raatrictiona  inpoaad  on  othar  fadaral  proaacutora.  Moraovar^ 
aa  Attorney  Canaral  Earr  haa  atatad,  unlika  an  indapandant  counaal, 
all  of  our  actiona  ara  govamad  by  "an  inatitutionaX  athoa” 
concarning  tha  proper  role  of  tha  proaacutor. 

Tha  lack  of  auch  conatrainta,  and  of  tha  axparianca  of  tha 
Dapartaant'a  profaaaional  proaacutora,  baa  raaultad  in 
circumatancaa  whara  indapandant  proaacutor  actiona  vara  taken  that 
vara  outaida  tha  acopa  of  fundaaantal  Dapartnant  policy.  Ona 
indapandant  counaal,  for  axaapla,  iaauad  a  aubpoana  to  tha  Canadian 
Aabaaaador,  notvithatanding  hia  diplomatic  immunity.  Thia  action 
raaultad  in  a  formal  protaat  by  tha  Govarnmant  of  Canada. 

Anothar  flaw  of  tha  IC  Act  ia  tha  publicity  occaaionad  by  tha 
appointmant  of  an  indapandant  counaal  and  tha  conduct  of  hia  or  har 
invaatigation.  Specific  guidalinaa  cover  tha  ralaaaa  of 
information  by  Papartmant  proaacutora  from  tha  time  an  individual 
bacomaa  tha  aubji»ct  of  an  invaatigation  until  all  procaadinga  have 
bean  completed.  Thaaa  ara  daaignad  to  minimiza  tha  danger  of 
damage  to  reputation  occaaionad  by  tha  prematura  identification  of 
a  person  subject  to  invaatigation.  Far  more  invest igat ions  ara 
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conMC«d  thftn  mvmr  result  in  crlBinal  prosscutions.  Norsally, 
invest Igat ions  srs  kspt  confidsntisi  to  protsct  both  ths  subject's 
privscy,  snd  ths  intsgrity  of  ths  invsstigatory  procsss.  Undsr 
DspsrtBsnt  of  Justics  rulss,  s  prosscutor  nay  only  publicly  rslsass 
information  that  is  nscsssary  to  protsct  ths  public  or  to  sssk  its 
sssistancs  in  capturing  a  fugitivs,  or  incontrovsrtibls  factual 
mattsrs  such  as  ths  tsxt  of  an  indictasnt*  Ths  Dspartmsnt's  carssr 
prosscutors  may  not  spsculats  on  ths  svidencs  or  maks  public 
statSBsnts  about  a  cass  that  doss  not  rssult  in  prosscution.  Ths 
rsporting  rsquiremsnts  in  indspsndsnt  counssl  mattsrs  oftsn 
undsrains  ths  purposss  of  thsss  rsstrictions .  Korsovsr,  thsrs  ars 
no  sffsctivs  msans  to  poXics  sxtra judicial  coaasntary  by 
indspsndsnt  counssls. 

Ths  traditional  structurs  of  ths  Dspartment  and  its 
organization  also  functions  as  a  chack  on  prosscutorial  powsr,  in 
contrast  to  ths  indspsndsnt  counssl  off less,  vhsrs  ths 
invsstigatory  and  prosocutorial  function  is  unifisd.  Prosscutorial 
and  invsstigativs  authority  ars,  in  ths  ordinary  cass,  diffussd 
within  ths  Justics  Dspartmsnt.  Znvsstigations  ars  conductsd  by 
componsnts  ssparats  from  thoss  with  prosscutorial  charging 
authority.  Evsn  casss  bsing  invsstigatsd  undsr  ths  dirsetion  of  a 
particular  prosscutor  ars  not  sntirsly  undsr  his  or  hsr  control, 
sines  ths  invsstigativs  agsnts  rsport  through  a  diffsrsnt  chain  of 
command,  svsn  though  all  ultima tsly  ars  ansvsrabls  to  ths  Attomsy 
Csnsral.  For  sxampls,  ths  Psdsral  Bursau  of  Invsstigation  is  ths 
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DttpartMnt's  cor«  invest igativa  ccraponant.  Tha  FBl*s  chain  of 
oonand  is  sntirsly  saparats  fros  that  of  tha  fadaral  prosacutors 
working  in  tha  Dapartaant's  Criainal  Division  or  in  tha  Unitad 
Statas  Attomays  officas.  Evan  vhan  a  group  of  FBI  apacial  agants 
ara  assignad  to  a  particular  Unitad  Statas  Attomay's  offica,  tha 
chain  of  cosaand  diffarancas  act  as  a  chack  on  a  proaacutor's 
choicas  and  lisit  his  or  har  ability  to  push  a  casa  into  a 
particular  sold.  This  is  not  trua  of  an  indapandant  counsal,  who 
axarcisas  far  sora  iwnadiata  and  parvasiva  control  over  his  or  her 
investigators . 

Ha  do  not  saan  to  criticize  tha  conduct  of  any  particular  • 
indapandant  counsel.  Tha  flaws  identified  above  ara  built  into  tha 
indapandant  counsel  systaa  itself.  However ,  as  Justice  Scalia 

noted  dissenting  in  Morrison  v.  Olson,  "the  fairness  of  a  process 
Must  be  adjudged  on  tha  basis  of  what  it  pamits  to  happen,  not 
what  it  produced  in  a  particular  casa."  487  U.S.  at  731. 
Independent  counsels  ara  widely  perceived  as  appointed  with  tha 
Mandate  to  pursue  a  particular  individual  and  ara  largely  raMOvcd 
froM  tha  restrictions  that  have  developed  over  tiaa  to  avoid  tha 
abuse  of  prosecutorial  power.  As  Attorney  General  Barr  has  stated, 
■[t]ha  problem  with  tha  [IC)  statute  is  that  it  creates  a 
prosecutor  that  has  no  accountability.  And  I  think  ...  in  its 
present  form,  it's  a  threat  to  civil  liberties." 

3.  The  Costs  of  Independent Investigations att 
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iZnlufiUJCifid. 

In  conducting  its  investigations  the  Oepartaent,  like  other 
prosecutors,  always  Bust  take  the  cost  of  pursuing  an  investigation 
or  prosecution,  and  the  likely  benefit  to  be  gained,  into  account. 
Independent  prosecutors  under  the  IC  Act  do  not  operate  under  such 
constraints.  Such  investigations  are  funded  out  of  a  "permanent 
indefinite  appropriation  within  the  Department  of  Justice  to  pay 
all  necessary  expenses  of  investigations  and  prosecutions  by 
independent  counsels."  Title  II,  Pub.  L.  100-202,  101  Stat.  1329- 
6.  Since  the  IC  Act  was  enacted  in  1978,  independent  counsels 
have  required  $45,254,902  in  direct  expenditures  through  June  30, 
1992,  the  last  date  for  which  complete  figures  are  available.  I 
note  that  these  are  only  the  direct  expenditures,  and  do  not  take 
into  account  other  expenses  involved,  such  as  the  costs  imposed  on 
agencies  to  provide  support  service,  to  independent  counsels  or  to 
answer  discovery  demands,  the  costs  imposed  on  individuals 
subjected  to  independent  counsel  inquiries,  or  costs  arising  from 
the  disruption  of  normal  government  operations. 

Overall,  the  costs  to  the  taxpayer  of  conducting  an 
independent  counsel  investigation  are  far  greater  than  those 
involved  in  the  average  Justice  Oepartuent  investigation.  The 
appointment  of  an  independent  counsel  requires  the  creation  of  a 
nev  and  separate  government  prosecutorial/ investigative  office, 
duplicating  many  of  the  costs  (without  the  advantage  of  economies 
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of  sc«l«)  already  bom  by  tha  taxpayer  in  supporting  the  Departaent 
of  Justice.  In  addition  to  duplication  of  costs^  an  independent 
counsel  can  expend  anounts  on  staff  and  support  services  far  in 
excess  of  cosparable  Departoent  expenditures.  For  example,  an 
independent  counsel  can  routinely  hire  lawyers  (regardless  of  years 
in  practice  or  whether  or  not  they  have  had  prosecutorial 
experience)  at  the  top  of  the  government  pay  scale.  The 
Department,  on  tie  other  hand,  has  available  dozens  of  seasoned 
professional  prosecutors  compensated  at  much  lower  rates,  who 
regularly  pursue  cases  of  equal  or  greater  significance  with  great 
distinction. 

These  fundamental  flaws  in  the  IC  Act,  we  submit,  persuasively 
demonstrate  that  it  should  not  be  reauthorized,  but  rather  allowed 
to  expire  on  December  15  of  this  year. 

However,  if  the  Act  is  to  be  retained,  we  believe  that  its 
coverage  should  be  extended  to  the  other  branches  of  government. 
As  you  know,  the  IC  Act  currently  covers  only  a  few  dozen  officials 
in  the  Executive  Branch,  and  certain  political  campaign  officers. 
It  does  not  apply  to  the  Congress  or  to  the  courts^.  At  the  same 
tine,  the  rationale  underlying  the  Act  —  that  prosecutors  may  be 
subject  to  improper  influence  by  high-ranking  officials  —  is  (if 
valid  at  all)  equally  applicable  to  all  three  branches.  While  the 
Executive  Branch  directs  federal  prosecutorial  efforts,  it  is  the 
Congress  that  appropriates  the  funds  for  those  prosecutors, 
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•xerting  vary  significant  Influencs  on  the  Executive  Branch  through 
both  the  appropriation  and  oversight  process.  In  a  functionally 
different  but  slellar  vein,  federal  prosecutors  sust  practice 
before  the  courts  on  a  dally  basis,  and  the  courts  exercise 
substantial  Influence  over  the  process  wherein  the  success  or 
fLllure  of  prosecutorial  actions  Is  detemlned. 

Moreover,  linltatlon  of  the  IC  Act's  coverage  to  one  branch  of 
governnent  creates  an  Imbalance  In  the  constitutional  system  of 
checks  and  balances.  The  President  has  made  clear  In  his  proposed 
Accountability  in  Government  Act  of  1992,  transmitted  to  the 
Congress  /  earlier  this  year,  that  the  IC  Act  should  be  made 
applicable  to  Members  of  Congress  and  their  senior  campaign 
advisors,  if  it  Is  to  remain  In  force  at  all.  Unless  such  a 
provision  Is  Included  In  any  reauthorl^atlon  of  the  IC  Act,  the 
President's  senior  advisors  will  recommend  that  the  legislation  be 
vetoed. 

Specifically,  I  would  like  to  make  one  observation  with 
respect  to  S.  3131,  the  "Independent  Counsel  Reauthorization  Act  of 
1992."  That  bill's  attempt  to  extend  the  IC  Act  to  Congress  is 
inadequate.  Section  591(a)  of  the  IC  Act  provides  that  the 
Attorney  General  "shall"  conduct  a  pxelimlnary  investigation  upon 
receiving  certain  information  about  covered  Executive  Branch 
officials.  Section  4  of  S.  3131,  on  the  other  hand,  provides  only 
that  the  Attorney  General  "may"  conduct  a  preliminary  investigation 
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upon  rttcoiving  certain  infornation  about  neubars  of  Congrasa. 

This  is  a  significant  diffarence.  Evan  if  S.  3131  wars 
anactad  into  lav,  Congrass  still  would  ba  traatad  diffarantly  than 
tha  Exacutiva  Branch.  In  thaory,  tha  Attornay  Ganaral  is  not  givan 
discration  with  raspact  to  Exacutiva  Branch  officials  so  as  to 
avoid  any  appaaranca  of  inpropriaty.  Such  an  appaaranca  of 
ispiopriaty  is  just  as  likely  in  a  case  where  tha  appointnant  of  an 
indapandant  counsel  to  investigate  a  nemb^r  of  Congress  is 
involved.  As  I  have  said,  we  do  not  believe  that  there  is  any 
inpropriety,  or  tha  appaaranca  of  inpropriaty,  in  the  Attorney 
General  exercising  prosecutorial  discretion  with  respect  to  high- 
level  govarnnant  officials.  However,  to  the  extent  that  tha  1C  Act 
is  based  upon  such  considerations,  they  are  applicable  to  decisions 
taken  with  respect  to  both  the  Executive  and  the  Legislative 
Branches. 

Finally,  we  believe  that  any  bill  to  reauthorize  the  statute 
should  take  into  account  the  concerns  I  raised  earlier  regarding 
the  lack  of  financial  controls  and  the  possibility  of  unfettered 
exercise  of  prosecutorial  discretion. 

Hr.  Chairaan,  that  concludes  ay  prepared  testiaony,  and  I 
would  ba  pleased  to  answer  any  questions  at  this  tiae. 
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Attachment  4 


Memorandum 


Sutj<c* 

Dmc 

New  OPR  Procedures 

May  12,  1992 

All  OPR  Staff 

Michael  E.  Shaheen  Jr. 

Counsel 

Attached  is  a  copy  of  new  OPR  procedures  which  are  effective 
inmed lately .  These  procedures  were  written  in  response  to  the  GAO 
Management  Review  of  this  Office  and  are  self-explanatory. 
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I.  OPH  Standards  for  Conducting  Invsstigations 


All  OPR  invsstigations  shall  bs  conductad  in  accordanca  with  ths 
policiss  and  guidalinas  sat  forth  in  tha  Unitsd  Statas  Attornsvs^ 
Manual  and  shall: 


1.  includs  an  intsrvisv  of  tha  coaplainant' , 

2.  puraus  all  logical  invsstigativa  leads, 

3.  include  an  interview  of  the  subject,^ 

4.  sufficiently  address  the  allegations  made  by  the 
coep la inant. 


II.  OPR  Standards  for  Case  Docuaentation 


All  files  on  OPR  matters  shall  include  appropriate  case  documenta 
tion.  At  a  mininuB,  such  documentation  shall  include: 

1.  a  copy  of  the  complaint, 

2.  all  case-related  correspondence, 

3.  documentation  of  each  interview  conducted, 

4.  documentation  of  all  significant  investigative 
activity, 

5.  all  documentary  evidence  obtained  during  the 
inquiry. 


'  In  appropriate  circumstances,  an  interview  of  the  com¬ 
plainant  may  be  omitted.  Such  an  omission  must  be  approved  by  the 
Counsel  or  Deputy  Counsel,  and  the  reasons  for  the  omission  must  be 
documented  in  the  case  file. 

^  In  appropriate  circumstances,  an  interview  of  the  subject 
nay  be  omitted.  Such  an  omission  must  be  approved  by  the  Counsel 
or  Deputy  Counsel,  and  the  reasons  for  the  omission  must  be 
documented  in  the  case  file. 


6. 


docuBentation  axplaining  a  decision  not  to  conduct 
an  intarviev  of  tha  coaplainant  or  the  subject  of 
tha  coBplaint, 


7.  docuaantation  containing  the  rationale  for  tha 
disposition  of  tha  matter, 

8.  a  case  chronology, 

9.  OPR  case  closing  form, 

10.  tha  disciplinary  action  taken  in  substantiated 
Batters . 


III.  Periodic  Casa  Reviews  for  Systenic  Problems 


All  OPR  case  files  will  be  reviewed  periodically,  but  at  least 
annually,  to  identify  any  possible  systemic  problems  that  might 
necessitate  changes  to  the  Departaent's  procedures  and  operations. 
Any  such  problaBS  will  be  brought  to  the  attention  of  the  Attorney 
General,  the  Deputy  Attorney  General,  the  Associate  Attorney 
General,  or  other  appropriate  Department  official. 
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Attachment  5 


October  1,  1991 


Mr.  Harold  Andrew  Valentine 
Associate  Director 
Administration  of  Justice  Issues 
General  Government  Division 
General  Accounting  Office 
Washington,  D.C.  20548 

Re:  Our  meeting  of  September  27,  1991 

Dear  Mr.  Valentine, 

I  am  writing  because  I  am  concerned  that  after  numerous 
meetings,  after  all  the  information  we  have  provided  under  the 
Crime  Control  Act  (CCA) ,  after  voluntarily  providing  information 
beyond  the  requirements  of  the  CCA,  and  after  the  intense  scrutiny 
applied  by  GAO  to  the  Justice  Department's  recent  handling  of 
financial  institution  fraud  matters,  you  have  apparently  decided  to 
criticize  our  organizational  structure  on  the  basis  that  it  is 
purportedly  different  from  what  you  say  was  promised  Congress. 

At  the  outset,  I  should  note  that  I  am  grateful  for  your 
assurance  during  our  meeting  that  you  were  not  planning  to 
criticize  the  effectiveness  of  our  operation.  In  the  absence  of 
substantive  criticism  of  the  substantial  improvements  and  results 
of  the  Department's  Financial  Institution  Fraud  (FIF)  program,  you 
previewed  a  negative  report  citing  a  number  of  "facts"  for  me. 
These  "facts"  arc  nothing  new  to  us  and  evince  cither  an  inability 
or  unwillingness  to  comprehend  the  work  of  this  Department.  With 
all  due  respect,  the  criticism  you  wish  to  advance  is  simply 
unjustified. 

The  following  outlines  your  major  comments  and  my  responses: 

1.  The  Department  of  Justice  has  shifted  its  strategy  from 
the  27  task  forces  announced  in  December  1989  to  encouraging 
interagency  bank  fraud  working  groups  without  telling  Congress. 

This  is  false  in  a  number  of  respects.  First,  there  is  no 
"shift"  in  the  Department's  strategy.  Second,  there  are  no 
secrets.  We  have  told  Congress  exactly  what  we  are  doing.  We  have 
told  you  too. 

The  consistency  of  the  Department's  approach  is  seen  in 
testimony  by  Department  officials  appearing  before  Congress.  See 
e.g.  testimony  of  Edward  S.G.  Dennis  Jr.  of  April  12,  1990,  which 
^ ou  cited  during  our  meeting,  at  pages  3-4,  and  10,  describing  the 
role  of  United  States  Attorneys  and  the  Department's  allocation  of 
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FIRREA  resources.  I  particularly  wish  to  stress  the  portion  of  the 
testimony  at  pages  11~12  concerning  the  Department's  strategy 
wherein  Mr.  Dennis  stated;  "--establishing  task  forces,  consisting 
mainly  of  FBI  staff  and  United  States  Attorney  office  staff,  in  FBI 
divisions  and  judicial  districts  having  the  greatest  need" 
(emphasis  added).  This  same  analysis  can  be  found  in  Mr.  Dennis' 
later  testimony  of  May  11,  1990.  I  would  suggest  that  we  have  done 
precisely  what  Mr.  Dennis  said  we  would  do. 

On  August  2,  1990,  then  Attorney  General  Dick  Thornburgh  told 
Congress  that  **[t)he  Task  Force  concept  uses  the  combined  resources 
of  the  United  States  Attorneys*  office,  the  Criminal  and  Tax 
Divisions  of  the  Department  of  Justice,  the  FBI,  the  Internal 
Revenue  Service  (IRS)  and  various  financial  institution  regulatory 
agencies,  including  the  FDIC  and  OTS,  in  a  team  effort  to  pinpoint, 
investigate  and  prosecute  serious  fraud  allegations,"  (Testimony  at 
p.  4)  Through  a  variety  of  mechanisms,  we  have  attempted  to  bring 
all  of  these  diverse  resources  to  bear.  That  discussion  must  also 
be  read  in  the  context  of  Mr.  Dennis'  description  of  the 
Department's  strategy.  It  must  also  been  seen  in  light  of  our 
implementation  of  the  Crime  Control  Act  of  1990  wherein  Congress 
refined  many  of  the  concepts  advanced  by  the  Attorney  General  for 
dealing  with  financial  institution  fraud  -  e.g.  inclusion  of  Secret 
Service  personnel  in  our  prosecutive  effort  and  limited 
availability  of  IRS  and  regulatory  personnel. 

The  FIF  problems  in  the  various  districts  in  this  country  are 
not  all  the  same.  No  one  solution  is  appropriate  or  desirable. 
This  fact  was  emphasized  when  then  Attorney  General  Dick  Thornburgh 
testified  before  Congress  on  June  24,  1990  and  stated  "[tjhey  are 
not  'shelf  items'  or  'one  size  fits  all'  investigations  and 
prosecutions."  (page  5)  By  maintaining  our  ability  to  effectively 
adapt  to  a  local  problem  we  can  best  avoid  national  crisis. 

2.  Interagency  bank  fraud  working  groups  are  not  task  forces. 

As  I  told  you  at  our  meeting,  this  truism  reveals  nothing 
about  our  program.  We  never  suggested  that  the  working  groups  were 
substitutes  or  surrogates  for  task  forces.  Your  field  examiners 
actually  confirmed  this  at  our  meeting.  Criticizing  us  for  an  idea 
we  never  advanced  is  unfair. 

We  have  advanced  the  working  group  concept  since  the  formation 
of  the  national  group  in  1984  .  The  national  group  was  not  the  only 
model  however.  For  instance,  Los  Angeles  modelled  its  group  on 
Chicago  even  though  its  prosecutive  mechanism  is  designed  quite 
differently.  Working  groups  are  a  suggested  means  for  exchanging 
information  with  regulators,  getting  and  giving  feedback,  obtaining 
information  and  facilitating  cooperation.  Task  forces  investigate 
and  prosecute.  Working  groups  may  help  prioritize  investigations 
but  they  do  not  conduct  them  -  that  is  what  the  prosecutors  and  law 
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enforcement  components  do  -  sometimes  with  a  regulatory 
investigator's  assistance  but  more  often  without. 

Encouraging  the  formation  and  use  of  working  groups  to  enhance 
communication  and  cooperation  is  something  Congress  seemed  to  want 
in  mandating  the  Senior  Interagency  Group  and  complimenting  the 
national  Interagency  Bank  Fraud  Enforcement  Working  Group.  It  is 
something  we  did  in  addition  to  applying  resources  to  prosecutions 
(task  forces).  To  criticize  us  for  this  effort  is  to  tell  us  more 
is  less. 

3.  The  27  Task  Forces  do  not  all  look  like  Dallas. 

This  "fact"  was  made  known  to  your  agency  by  me  before  your 
audit  team  conducted  a  single  field  interview.  We  are 
professional  prosecutors  dealing  with  an  unprecedented  problem  as 
best  we  can  with  the  resources  that  were  and  have  now  been  provided 
to  us.  The  traditional  and  professional  way  of  dealing  with  any 
law  enforcement  problem  is  to  begin  with  the  United  States 
Attorneys  at  the  local  level. 

In  1987,  in  Dallas,  the  U.S.  Attorney  decided  he  wanted  and 
needed  help  from  the  Criminal  Division  in  Washington  and  he  got  it 
in  the  form  of  the  Dallas  Dank  Fraud  Task  Force.  In  New  England, 
the  Attorney  General  and  six  U.S.  Attorneys  decided  that  a  task 
force  might  be  needed  to  handle  any  bank  problems  discovered  by  the 
FDIC's  greatly  expanded  Boston  liquidation  office  and  the  New 
England  Bank  Fraud  Task  Force  resulted.  In  the  other  districts, 
where  resources  were  needed  and  available  under  FIRREA  and  the  CCA, 
they  were  allocated. 

In  1989,  with  the  passage  of  FIRREA  and  availability  of  new 
resources,  then  Attorney  General  Dick  Thornburgh  announced  the 
allocation  of  additional  resources  to  27  Task  Force  cities.  The  27 
task  force  cities  were  the  first  to  receive  FIRREIA  resources  both 
in  the  FBI  division  and  the  U.S.  Attorney's  office.  At  that  time, 
the  27  augmented  FBI  offices  actually  served  37  U.S.  Attorneys 
offices,  which  received  enhancements  of  FIRREA  personnel.  Since 
that  time,  the  Attorney  General  created  the  position  of  Special 
Counsel,  Congress  later  mandated  it  in  the  CCA  and  Congress 
provided  funding  for  even  more  prosecutors.  After  the  passage  of 
the  CCA,  the  27  offices  got  increased  resources  where  appropriate 
and  other  districts  did  too.  At  no  time  were  those  districts  told 
to  make  themselves  look  like  the  Dallas  operation  or  like  any  other 
operation.  They  were  all  told  to  apply  100%  of  the  resources  100% 
of  the  time  to  FIF  prosecutions  and  the  recovery  of  assets. 

4.  Since  announcing  the  27  task  forces  modeled  on  Dallas,  we 
have  shifted  our  model  to  Chicago  according  to  answers  we  provided 
to  inquiries  from  Congressman  Brooks  this  past  spring. 
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This  is  both  false  and  misleading.  There  has  been  no  shift  in 
models.  Dallas  is  a  model.  So  are  other  successful  programs.  By 
sharing  what  works  on  different  cases  in  different  parts  of  the 
country,  we  can  adopt  what  is  best  from  a  variety  of  successful 
approaches  and  adapt  those  solutions  to  the  particular  local 
problem  involved. 

Moreover,  our  answers  to  Congressman  Brooks  concerning  this 
question  plainly  indicate  that  we  have  used  many  models  including 
Dallas,  Chicago  and  Los  Angeles  -  not  just  Chicago  as  you  suggested 
at  our  meeting.  Models  are  things  to  learn  from.  We  have  never 
promised  nor  intended  to  simply  photocopy  anything  for  the  sake  of 
precision  in  duplicating  form.  We  have  focused  on  substance  - 
results  which  speak  volum.is  and  ensuring  that  resources  earmarked 
for  the  program  are  effeci:ively  applied  to  it. 

This  Department  provides  unprecedented  amounts  of  information 
about  its  FIF  program  to  Congress  under  the  Crime  Control  Act  of 
1990  in  our  monthly  reports  and  through  responses  to  inquiries  from 
various  Congressional  committees  and  members,  as  well  as  questions 
by  your  own  audit  teams.  You  should  already  know  that  this 
information  reveals: 

-  Development  of  formal  and  informal  lines  of  communication 
between  the  Department  through  the  Special  Counsel  and  the 
appropriate  regulatory  and  law  enforcement  components. 

-  Establishment  of  the  Senior  Interagency  Group  to  enhance  our 
ef  forts. 

-  Development  of  a  case  reporting  system  for  major  S4L  cases 
and  enhancement  of  that  system  to  include  major  bank  and 
credit  union  prosecutions. 

-  820  major  S&L  crooks  charged  between  October  1,  1988  and 
August  31,  1991; 

-  628  major  SiL  crooks  convicted  in  the  same  period  (93% 
conviction  rate) ; 

-  953  defendants  charged  in  fiscal  year  1991  in  major  FIF 
cases,  tliose  including  bank,  credit  union  and  SiL 
prosecutions . 

“  773  defendants  convicted  in  FY  1991  in  major  FIF  cases 
(94.8%  conviction  rate) 

*  79%  of  those  convicted  sent  to  jail. 

-  Allocation  of  additional  attorney  and  support  resources 
provided  by  FIRREA  and  the  CCA  not  just  to  27  districts  bui_  to 
75  of  the  93  M.S.  Attorneys  Offices  around  the  country  where 
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caseloads  indicated  additional  support  was  needed.  In 
allocating  the  CCA  lawyers,  our  numbers  were  not  si«jnif icantly 
different  from  the  recommendations  of  your  office.  Where  they 
were,  qualitative  rather  than  statistical  analysis  of  the 
relevant  programs  dictated  the  result. 

-  Creation  of  the  Hew  England  Bank  Fraud  Task  Force  by  the 
Attorney  General  and  six  New  England  state  U.S.  Attorneys  to 
deal  with  existing  inventories  and  to  serve  at  the  ready  for 
any  cases  developed  by  tlie  expanded  FDIC  liquidation  office  in 
Boston. 

*  Design  and  implementation  of  an  ambitious  training  program 
for  the  newly  acquired  and  applied  resources. 

-  Formulation  of  special  civil  FIF  units  in  eight  pilot 
districts  to  do  forfeiture  and  collections  work. 

The  progress  of  our  effort  is  known  and  it  is  spectacular  . 
Moreover,  I  believe  it  is  exactly  what  Congress  had  in  mind  in 
passing  the  CCA.  In  my  position,  I  have  met  many  times  with  members 
of  your  staff.  They  have  been  given  unprecedented  access  to 
internal  memorandum  and  material  both  to  demonstrate  the 
Department's  and  my  desire  to  cooperate  in  every  way  and  because 
the  material  shows  the  program  is  working  and  evolving  in  a 
positive  direction,  just  as  we  have  told  Congress  and  just  as 
Congress  has  indicated  they  wished  us  to  proceed. 

In  short,  the  Department's  program  to  combat  financial 
institution  fraud  is  one  that  has  evolved,  with  substantial 
Congressional  input  and  intense,  if  not  unprecedented,  scrutiny 
from  many  quarters.  You  told  me  that  your  agency  does  not  go  into 
an  audit  with  preconceived  notions.  Whatever  notions  had  developed 
as  of  our  meeting,  the  criticism  you  announced  at  our  meeting  is 
borne  neither  of  fact  nor  fairness. 

If  our  program  is  different  from  what  your  auditors  understood 
it  to  be,  the  problem  may  be  in  the  understanding  and  not  in  the 
program.  If  it  is  both  different  and  better  th^ln  what  they 
understood,  I  would  suggest  that  there  should  be  no  criticism  at 
all.  I  urge  you  to  reexamine  the  premises  and  conclusions  of  your 
upcoming  report  in  light  of  our  discussions  and  this  letter.  As 
always,  I  remain  available  to  help  you  and  your  team  understand  the 
work  we  are  doing. 


Very  truly  yours. 


Ira  H.  Raphaelson 
Special  Counsel 
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of  tljf  Attorney  (Smcral 

KBael^ingtan.Q.  (5.  20530 


August  10,  1992 


Connittee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.  20515-6216 


Dear  Connittee  KeAber; 

On  July  9,  1992,  a  majority  of  the  Democratic  members  of  the 
House  Committee  on  the  Judiciary  wrote  me,  pursuant  to  section 
2(g)  of  the  Independent  Counsel  Statute  (the  •Statute*'),  28 
U.S.C.  592(g),  requesting  the  appointment  of  an  Independent 
Counsel  to  investigate  allegations  of  wrongdoing  by  unnamed 
•high-ranking  officials  of  the  Executive  Branch^  (the  •Letter^) . 

The  Statute  requires  that  when  I  receive  a  request  pursuant 
to  section  2(g),  I  report  to  the  relevant  Committee  the  reasons 
for  my  decision.  This  letter  and  the  accompanying  report  (the 
•Report^)  constitute  my  response  to  the  Letter.^ 

The  Letter  states  that  the  potential  criminal  conduct 
relates  to: 

activities  by  both  current  and  former 
officials  to  illegally  assist  the  regime  of 
Saddam  Hussein  prior  to  the  August  1990 
invasion  of  Kuwait,  and  to  attempt  to  conceal 
information  about  potential  criminal  activity 
from  Congress  through  the  making  of  false 
statements,  the  nonpro^ction,  falsification 
or  alteratioit'of  official  records  and  other 
documents,  and  through  otherwise  misleading 
and  obstructing  Congress  in  investigating 
such  matters. 

For  the  reasons  stated  below,  and  detailed  in  tJie  Report,  I 


^Pursuant  to  section  2(g) (4)  of  the  Statute,  28  U.S.C. 
592(g)(4),  I  request  that  the  Committee  promptly  make  public  this 
letter  and  the  Report  in  their  entirety. 
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have  concluded  that  the  criteria  for  invoking  the  Independent 
Counsel  Statute  are  not  present  here. 

i 

The  Letter,  in  dontrast  to  previous  Congressional  requests 
for  the  appointnent  an  Independent  Counsel,  lacks  the 
specificity  required  Vihder  the  Statute.  The  Letter  fails  to 
identify  any  particuli^r  person  alleged  to  have  comnitted  a  crime, 
or  to  describe  any  particular  acts  alleged  to  constitute  a  crime. 
Instead,  it  I'elies  on  vague  and  conclusory  assertions  of 
wrongdoing  by  unnamed  persons  --  precisely  the  kind  of 
'generalized  allegationfs]'  that  the  statute  and  legislative 
history  make  clear  are  wholly  inadequate  as  a  basis  for  invoking 
the  Statute.  fSee  p.  6,  infra. ] 

Although  the  Letter  is  inadeqlMte  on  its  face,  our  analysis 
of  these  matters  did  not  begird  or  end  with  the  Letter.  So  far  as 
ve  can  determine,  all  the  allegations  referred  to  in  the  Letter 
were  previously  in  the  public  dot^ain.  In  fact,  well  before 
receipt  of  the  Letter,  the  Department  was  aware  of,  and  was 
reviewing  and,  where  appropriate,  investigating  those  allegations 
as  they  arose.  Substantial  review  and  investigation  was 
accomplished  during  this  process,  which  remains  ongoing  for 
certain  discrete  matters.  But  none  of  the  information  developed 
during  this  investigative  process  meets  the  criteria  for  invoking 
the  Statute. 

To  respond  to  the  Letter,  career  professionals  in  the 
Department  have  carefully  reviewed  not  only  the  Letter,  but  also- 
the  record  of  the  Judiciary  Committee  hearings  on  this  matter 
(the  'Hearings') ,  as  well  as  other  relevant  information  gathered 
by  the  Department  in  the  course  of  its  ongoing  review.  Further 
investigation  was  conducted  by  career  prosecutors  in  the  Public 
Integrity  Section  and  agents  of  the  Federal  Bureau  of 
Investigation  ('FBI'),  both  as  part  of  the  threshold  review  of 
the  Letter  and  as  part  of  the  Department's  ongoing  review  and 
investigation  of  the  underlying  matters. 

My  determination  that  the  specialized  procedures  of  the 
Statute  are  not  applicable  here  is  based  on  this  extensive  review 
and  analysis,  and  is  supported  by  the  uniform  view  of  the 
prosecutors  at  all  levels  of  the  Department  who  have  reviewed 
this  matter.  ^ 

The  Independent  Counsel  Statute  applies  where  there  is 
specific  and  credible  information  that  a  'covered  person'  --  one 
of  a  small  group  of  senior  officials  expressly  listed  in  the 
statute  --  has  committed  a  crime.  The  Letter  has  not  provided, 
nor  have  wc  found,  any  such  information.  We  are  aware  of  no 
evidence  that  would  support  the  criminal  investigation  of  a 
'covered  person'  in  connection  with  the  matters  raised  by  the 
Letter. 
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Nor  does  the  Letter  raise  any  allegations  of  wrongdoing  by 
lover^Ievel  noncovered  persons  that  would  provide  a  basis  for 
applying  the  Independent  Counsel  Statute.  It  appears  that  one  of 
the  central  allegations  is  that  loan  proceeds  guaranteed  under 
the  CoBUDodity  Credit  Corporation  ('CCC*)  program,  or  commodities 
•old  under  that  program,  were  diverted  by  Iraq  for  military 
purchases.  This  Department,  the  Department  of  Agriculture, 
various  Committees  of  Congress  and  the  General  Accounting  Office 
(•GAO*)  have  been  investigating  the  possibility  of  such 
diversions.  No  one  has  yet  established  that  any  such  diversion 
occurred.  But  even  assuming  that  foreign  entities  and  private 
intermediaries  did  engage  in  such  a  diversion,  we  have  found  no 
evidence  that  U.S.  government  employees  knowingly  participated  in 
or  facilitated  any  such  diversion,  or  any  other  crimina]  conduct 
with  respect  to  the  CCC  program  with  Iraq.  f See  pp.  8-9,  infra . 1 

Other  allegations  about  noncovered  persons  relate  to  conduct 
that  is  simply  not  criminal  in  any  way.  It  is  not  a  crime  for 
the  Executive  branch  to  set  up  a  coordination  mechanism  to  handle 
Congressional  information  requests.  Nor  is  it  a  crime  for  an 
Executive  branch  agency  to  raise  objections  to,  or  to  oppose,  an 
informal  Committee  request  for  information.  Fp.  9-11, 

infra. 1  Still  other  allegations  are  based  on  erroneous  factual 
premises  —  such  as  the  suggestion  that  there  were  improprieties 
in  the  Department's  handling  of  the  investigation  of  Eanca 
Nazionale  del  Lavoro  (*BNL*) .  The  factual  record  is  clear  that 
the  Department  officials  involved  in  that  case  acted  with 
dedication  and  rectitude,  and  there  is  not  a  shred  of  evidence 
that  any  Department  employee  acted  improperly.  f See  pp.  11-13, 
infra . } 

In  sum,  then,  with  the  exception  of  two  laatters  noted  below, 
none  of  the  allegations  about  noncovered  officials  warrant 
further  inquiry.  We  have  found  them  to  be  without  substance  and 
are  aware  of  no  evidence  that  would  support  a  criminal 
investigation. 

Two  allegations  about  noncovered  officials  referred  to  in 
the  Letter  were  already  under  investigation  by  the  Department. 
These  are  what  the  Letter  refers  to  as  the  'alteration*  of 
Commerce  Department  documents  and  the  alleged  ^contradictory* 
testimony  of  certain  witnesses  at  Committee  Hearings.  The 
Independent  Counsel  Statute  does  not  apply  to  either  of  these 
ongoing  investigations.  They  are  the  kind  of  matters  routinely 
handled  by  the  Public  Integrity  Section,  and  I  find  no  conflict 
of  interest  or  ony  other  circumstance  that  would  preclude  the 
Department  from  completing  these  investigations  in  the  normal 
course. 

As  noted,  the  allegations  referred  to  in  the  Letter  have 
been  the  subject  of  substantial  review  by  the  Department  starting 
well  before  receipt  of  the  Letter.  Thus,  the  decision  that  the 
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Statute  is  not  applicable  does  not  nean  that  the  allegations  will 
not  have  been  properly  reviewed.  It  means  only  that  no  basis  has 
been  shovm  for  treating  this  matter  under  the  specialized 
procedures  of  the  Statute.  Those  allegations  which  warrant 
further  inquiry  will  continue  to  be  investigated  by  career 
professionals  in  the  Department  in  the  normal  course. 

If  those  ongoing  investigations  produce  any  information 
implicating  the  Independent  Counsel  Statute «  we  will  compTy  with 
it  fully.  Koreover,  if  any  Members  have  any  information  which 
they  believe  we  have  overlooked  or  failed  to  consider  in  reaching 
our  decision,  we  request  that  they  provide  it  to  us  promptly.  In 
contrast  to  the  Letter,  any  such  submission  should  identify  with 
particularity;  (1)  what  crimes  are  alleged  to  have  been 
committed,  (2)  who  is  alleged  to  have  committed  them,  and  (3) 
what  specific  factual  information  supports  the  allegation. 


As  a  general  matter,  it  is  the  responsibility  of  the 
Department  of  Justice  to  investigate  and  prosecute  all 
allegations  of  criminal  conduct  by  any  person  subject  to  the 
jurisdiction  of  the  United  States,  including  allegations  of 
wrongdoing  by  government  officials.  The  Department  has  a  long 
record  of  vigorously  investigating  and  prosecuting  government 
officials  who  commit  crimes  against  the  United  States.  Indeed, 
the  Public  Integrity  Section  in  the  Criminal  Division  was  set  up 
expressly  for  this  purpose,  and  it  has  a  track  record  that  is 
above  reproach.^ 

The  Independent  Counsel  Statute  does  not  supplant  —  nor  was 
it  ever  intended  to  supplant  —  the  Department's  general 
responsibility  to  investigate  allegations  of  criminal  wrongdoing 
within  the  government.  Rather,  the  Statute  is  designed  to  apply 
to  certain  exceptional  cases.  Accordingly,  the  Statute's 
specialized  procedures  are  triggered  in  two  specifically  defined 
circumstances  —  one  mandatory  and  one  discretionary. 

The  mandatory  provision,  28  U.S.C.  591(a),  requires  the 
Attorney  General  to  apply  the  procedures  of  the  Statute  if  and 
when  he  receives  specific  info^'  ition  from  a  credible  source 
sufficient  to  warrant  a  crimir  ^  investigation  of  a  ^covered 
person.*  'Covered  persons*  are  a  small  group  of  the  most  senior 
officials  in  the  Executive  Branch  who  are  specifically  listed  in 
the  Statute,  including  the  President,  Vice  President,  Members  of 


^The  Department  prosecuted  over  1200  federal  officials  and 
employees  —  including  Department  of  Justice  officials  —  for 
public  integrity  violations  in  just  the  last  tvo  years  for  which 
final  figures  are  available. 
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the  Cabinet,  senior  White  House  staff,  senior  Departnent  of 
Justice  officials,  and  certain  other  senior  government  and 
caapaign  officials. 

The  discretionary  provision  of  the  statute,  28  U.S.C. 

591(c),  authorizes,  but  does  not  require,  the  Attorney  General  to 
proceed  under  the  statute  if:  (i)  he  receives  specific 
infomation  froa  a  credible  source  sufficient  to  warrant  a 
criainal  investigation  of  someone  other  than  a  covered  person; 
and  (ii)  he  deteraines  that  an  investigation  or  prosecution  of 
that  person  by  the  Attorney  General  or  other  officer  of  the 
Departaent  ^aay  result  in  a  personal,  financial  or  political 
conflict  of  interest.^  Even  if  the  Attorney  General  finds  a 
conflict  of  interest  under  this  prong  of  the  Statute,  he  need  not 
lnvo)ce  the  Statute.  Instead,  the  investigation  may  be  handled  by 
a  Departaent  official  who  has  no  'personal,  financial  or 
political  conflict  of  interest,'  or  a  non-ste^  itory  special 
counsel  aay  be  appointed  who  would  be  part  of  the  Department  and 
who  would  exercise  the  powers  of  the  Attorney  General^  for 
purposes  of  the  investigation.^ 

The  threshold  requirement  for  triggering  the  Statute  under 
either  the  aandatory  or  the  discretionary  provision  is  the 
receipt  of  specific  infomation  from  a  credible  source  sufficient 
to  constitute  grounds  to  investigate  whether  some  person  — 
covered  or  not  —  has  committed  a  federal  crime.  This 
requirement  of  specificity  is  an  important  safeguard  against 
abuse  under  the  Statute.  The  legislative  materials  strongly 
emphasize  the  need  for  'specific  factual  support,'  and  'facts' 
Indicating  a  crime,  such  as  particular  dates  and  places  --  as 
opposed  to  a  'generalized  allegation  of  wrongdoing.'*  The  Senate 


^It  has  been  suggested  by  some  that  any  allegation  of 
wrongdoing  involving  Executive  branch  employees,  even  those  who 
are  not  'covered  persons',  automatically  creates  a  'political 
conflict'  and  mandates  the  appointment  of  an  Independent  Counsel. 
That  suggestion  is  completely  without  merit.  It  is  contradicted 
by  the  Statute  itself  there  would  be  no  point  in  having  the 
Statute  designate  a  category  of  very  senior  officials  as  'covered 
persona'  if  an  allegation  of  wrongdoing  against  any  government 
official  required  appointment  of  an  Independent  Counsel.  It  is 
also  contradicted  by  the  longstanding  and  now  routine  practice  of 
the  Justice  Department  investigating  and  prosecuting  government 
officials  below  the  'covered  person'  level. 

^H.R.  Rep.  No.  95-1307,  95th  Cong.,  2d  Sess.  (1977)  at  6 
n.l4;  S.  Rep.  No,  95-170,  95th  Cong.,  1st  Sess.  at  52  (1977), 
reprinted  in  (1978]  U.S.  Code  Cong.  8  Ad.  News  4216,  4268;  S. 

Rep.  No.  97-496,  97th  Cong.,  2d  Sess.  at  12,  reprinted  Jji  [1982] 
U.S.  Code  Cong.  6  Ad.  News  3537,  3548;  see  also  Nathan  V»  gait!)/ 
737  F.2d  1069,  1074  (D.C.  Cir.  1984)  (Davis,  J.,  concurring). 
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Report  accoBpanying  the  1983  aaendiBcnts  provides  an  exanple  of 
what  would  constitute  specific  evidence:  *[Ijf  a  credible  source 
inforas  the  Departaent  of  Justice  that  a  nased,  covered  official 
took  Boney  on  a  given* date,  in  a  given  place,  and  provides  facts 
which  indicate  that  it  say  have  been  a  bribe<  this  information 
should  trigger  a  prelininary  investigation.'^ 

Measured  against  these  requirements  of  the  Statute,  the 
Letter  is  clearly  deficient.  The  Letter  contains  no  specific 
inforaation  (credible  or  not)  concerning  crimes  by  anv  person, 
let  alone  any  'covered'  person.  Indeed,  the  Letter  does  not  even 
contain  any  specific  allegation  (let  alone  information) 
concerning  any  crime  alleged  to  have  been  committed  by  any 
person,  covered  or  otherwise.  Xn  contrast  to  the  example  of 
specificity  set  forth  in  the  Senate  Report,  which  specified  the 
individual,  time  and  place  of  the  receipt  of  money  and  evidence 
that  it  was  a  bribe,  the  Letter  amounts  to  no  more  than  an 
unsupported  assertion  that  some  unnamed  person  nay  have  violated 
one  of  a  number  of  listed  statutes.  For  that  reason,  alone,  the 
Letter  does  not  constitute  grounds  to  proceed  under  the  Statute.^ 

Nevertheless,  the  Department  has  carefully  considered  the 
allegations  in  the  Letter,  the  record  of  the  Hearings,  and  other 
relevant  information  in  our  possession.  Because  these 


^S.  Rep.  No.  97-496,  97th  Cong.,  2d  Sess.  at  12,  reprinted 
in  [1982]  U.S.  Code  Cong.  &  Ad.  News  3537,  3548. 

®In  this  respect,  the  Letter  stands  in  sharp  contrast  to 
several  previous  Congressional  submissions  requesting  appointment 
of  an  Independent  Counsel.  For  example,  the  request  for  the 
appointment  of  an  Independent  Counsel  to  investigate  former 
Housing  and  Urban  Development  Secretary  Pierce  identified 
specific  testimony  that  was  alleged  to  be  perjurious  and 
identified  the  contradictory  evidence,  and  also  set  forth 
detailed  allegations  of  the  mismanagement  techniques  allegedly 
employed  by  Secretary  Pierce.  The  letter  requesting  an 
Independent  Counsel  to  investigate  former  Deputy  Chief  of  Staff 
Deaver  specified  the  Individual  the  Members  believed  should  be 
investigated,  and  specified  four  precise  matters  of  alleged 
conflict  of  interest.  The  letter  requesting  appointment  of  an 
Independent  Counsel  to  investigate  assistance  to  the  Contras 
specifically  named  individuals  the  Members  believed  should  be 
investigated,  described  a  specific  incident  which  might 
constitute  a  violation  of  law,  and  referenced  a  staff  report 
which  provided  additional  details  on  alleged  violations.  While 
the  letter  requesting  an  Independent  Counsel  to  investigate 
alleged  misconduct  by  the  Department  of  Justice  in  withholding 
EPA  documents  from  Congress  did  not  specifically  name  any 
individuals,  it  enumerated  narrow  acts  of  conduct  alleged  to  be 
illegal,  and  was  accompanied  by  a  1,284  page  Committee  report. 
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Allegations  had  pravloualy  bean  in  the  public  doasin,  even  prior 
to  the  Latter,  those  allegations  which  warranted  further  inquiry 
were  already  the  subject  of  ongoing  review,  and,  where 
appropriate,  investigation  by  the  Departaent.  In  addition, 
further  investigation  has  been  conducted  by  career  prosecutors  in 
the  Public  Integrity  Section  and  by  the  FBI. 

Our  review  was  conducted  by  career  prosecutors  in  the  Public 
Integrity  Section  who  had  no  prior  involveaent  in  any  aspect  of 
the  BNL  aatter.  Their  work  was  reviewed  by  a  nuaber  of  career 
prosecutors  in  the  Criminal  Division. 

In  addition,  consistent  with  past  practice,  a  senior 
prosecutor  froa  outside  of  Main  Justice  was  asked  to  review 
allegations  involving  the  Criainal  Division's  role  in  the  BNL 
case.  In  this  case,  Michael  Chertoff,  the  U.S.  Attorney  for  New 
Jersey,  a  career  prosecutor  with  no  prior  involveaent  in  the  BNL 
aatter,  reviewed  all  allegations  relating  to  the  Criainal 
Division's  handling  of  the  BNL  case. 

Both  Public  Integrity's  review  and  Mr.  Chertoff 's  review, 
%rere  fiurther  reviewed  by  George  Terwilliger,  Deputy  Attorney 
General/,  a  career  prosecutor;  and  Ira  Raphaelson,  Counselor  to 
the  Attorney  General,  a  career  prosecutor  and  former  head  of  the 
public  integrity  division  in  the  U.S.  Attorney's  office  in 
Chicago. 

Without  exception,  every  prosecutor  reviewing  this  aatter  at 
every  level  of  the  Department  is  of  the  view  that  the  criteria 
for  invoking  the  Statute  are  not  present  here. 

Based  on  our  review,  I  have  concluded  that  the  criteria  for 
invoking  the  Statute  have  not  been  met.  Specifically,  as  to  the 
mandatory  provision  of  the  Statute,  1  have  concluded  that  there 
is  no  specific  and  credible  inforaation  that  a  'covered  person' 
coaaitted  a  criae.  As  to  the  discretionary  provision  of  the 
Statute,  1  have  concluded  that,  for  most  of  the  allegations 
relating  to  noncovered  government  officials,  there  is  no  specific 
and  credible  information  that  any  crime  was  coaaitted.  In  two 
discrete  matters  where  further  inquiry  as  to  noncovered  officials 
is  warranted,  I  find  that  there  is  no  'personal,  financial  or 
political  conflict  of  interest'  which  would  preclude  the 
Department  froa  investigating  and,  if  appropriate,  prosecuting 
the  individuals  involved.  These  matters  were  under  investigation 
by  the  Department  prior  to  receipt  of  the  Letter,  and  there  is  no 
reason  to  believe  that  the  Department  cannot  continue  to  fully 
and  fairly  investigate  them.  As  to  those  allegations  relating  to 
private  parties  (involving  alleged  irregularities  in  the  CCC 
program  and  alleged  export  control  violations)  these  also  remain 
under  investigation  by  the  Department,  and  I  find  that  there  is 
no  'personal,  financial  or  political  conflict  of  interest'  that 
would  preclude  continued  investigation  by  the  Departaiint. 
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Tb#  Report  analyi«a  in  datail  all  of  tha  allegationa  va 
could  Idantify  froa  tha  Lattar,  tha  Haarlnga  and  othar  raportad 
atataaanta  of  which  wa  ara  awara. 

For  puxpoaaa  of  thla  lattar,  I  will  only  aunarica  our 
raactiona  to  thraa  cantral  catagoriaa  of  allagationa,  naaalyt  (1) 
that  unnaaad  officials  'illagally  aaaiatad  tha  ragiaa  of  Saddaa 
Huaaain*;  (2)  that  unnaaad  officials  attaaptad  'to  concaal 
inforaation  about  potential  crisinal  activity  from  Congraaa';  and 
(3)  that  tha  Dapartaant  of  Justice  acted  iaproparly  in  its  BNL 
investigation. 

1.  Allsqations  that  Unnaaed  Officials  'lllaqallv  Assisted' 
Iraq 

Tha  Latter  refers  vaguely  to  'activities  by  both  current  and 
foraar  officials  to  illegally  assist  the  ragiae  of  Saddaa 
Hussein.'  Although  tha  Letter  does  not  specify  who  allegedly 
illegally  assisted  Hussein*  or  what  fora  tha  illegal  assistance 
allegedly  took,  based  on  the  Hearings  this  allegation  appears  to 
refer  to  allegations  that  loan  proceeds  guaranteed  under  the  CCC 
prograa,  or  coaaodities  sold  under  that  prograa,  were  diverted  by 
Iraq  for  ailitary  purchases. 

While  tha  possibility  of  diversions  has  been  investigated  by 
tha  Dapartaents  of  Justice  and  Agriculture,  various  Comaittees  of 
Congress  and  the  GAO,  no  one  has  yet  established  that  any  such 
diversion  occurred.  But  even  assuaing  that  foreign  entities  and 
private  intaraediaries  did  engage  in  such  a  diversion,  we  have 
found  no  evidence  that  U.S.  governaent  eaployees  knowingly 
participated  in  or  facilitated  any  such  diversion,  or  any  other 
criainal  conduct  with  respect  to  the  CCC  prograa  with  Iraq. 

Tha  evidence  indicates  that,  in  lata  1989,  as  concerns  about 
possible  irregularities  in  the  CCC  prograa  grew,  Departaent  of 
Agriculture  and  other  governaent  officials  decided  to 
conditionally  continue  with  FY  1990  credits  for  Iraq  while,  at 
the  saae  time,  continuing  to  investigate  allegations  of 
irregularities  and  atteapting  to  ascertain  the  nature  and  extent 
of  possible  official  Iraqi  involveaent  in  any  such 
irregularities.  Pending  the  results  of  that  further 
investigation,  the  Departaent  of  Agriculture  divided  the  CCC 
credits  into  tranches  for  greater  control.  We  have  no 
information  that  any  aspect  of  that  decision  was  criainal. 

Some  public  stateaents  by  certain  Members  of  Congress  seem 
to  be  based  on  the  premise  that  it  was  soaehow  a  crime  for  the 
government  officials  not  to  immediately  and  completely  terminate 
the  CCC  program  in  the  face  of  allegations  and  some  emerging 
evidence  of  irregularities  in  that  prograa. 
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It  is  uncl«&r  vhsther  ths  Z^tter  reflects  such  a  view,  but 
to  the  extent  that  it  does,  it  is  baseless.  When  faced  with 
possible  evidence  of  irregularities  in  a  particular  prograe,  the 
decision  whether  to  teninate  the  program  completely  or  to  take 
lesser  steps  to  police  the  program  pending  further  investigation, 
is  entirely  a  policy  and  management  decision.  While  the  wisdom 
of  that  decision  can  be  debated,  the  fact  that  it  was  not 
criminal  cannot.  It  is  no  more  a  crime  for  Executive  branch 
officials  to  continue  to  operate  a  program  in  the  face  of  some 
evidence  of  irregularities  than  it  is  for  Members  of  Congress  to 
urge  continued  operation  of  the  program  in  the  face  of  such 
evidence  (as  happened  here) .  A  policy  decision  not  to 
immediately  terminate  the  CCC  program  based  on  the  information 
available  to  officials  at  the  time  simply  does  not  constitute  a 
crime. 


The  Department  is  continuing  to  actively  investigate  the 
alleged  improprieties  in  the  CCC  program.  To  the  extent  that, 
contrary  to  the  evidence  to  date,  that  investigation  reveals  any 
evidence  of  participation  by  U.5.  government  officials,  we  will 
taXe  all  appropriate  action,  including  any  appropriate  action 
under  the  statute.  (See  Report  at  21-*24.] 

2.  Allegations  Related  to  the  Alleged  Cove rup  or 
Qbatructlon  of  congressional  Investigations 

Again,  the  Letter  sets  forth  no  specific  conduct  alleged  to 
be  criminal,  simply  asserting  that  there  was  an  'attempt  to 
conceal  information  .  .  .  (and]  otherwise  mislead! ]  and 
obstruct!]  Congress.'  Judging  from  the  Hearings,  the  allegations 
fall  into  three  basic  groups:  (i)  the  alleged  use  of 
"formalized'  procedures  for  screening  or  rebuffing  Congressional 
requests  for  information';  (ii)  alleged  withholding  of  witnesses 
and  information  from  Congress;  and  (iii)  alleged  false  statements 
by  various  individuals. 

The  first  category  of  allegations  —  involving  formalized 
procedures  allegedly  for  withholding  information  from  Congress  — 
simply  do  not  allege  crimes.  Where,  as  here,  requests  for 
information  are  made  to  a  number  of  different  agencies  it  is  not 
improper  and  certainly  not  illegal  for  those  agencies  to 
coordinate  their  responses.  Indeed,  the  Executive  Order  on 
classified  information  and  other  publicly  available  Executive 
branch  policies  and  procedures  require  such  coordination  to 
ensure  that  legitimate  interests  of  the  various  agencies  in 
protecting  clasaified  or  other  confidential  information  are 
served,  and  that  consideration  can  be  given  to  asserting 
applicable  privileges.  It  is  surprising  that  Members  of  the 
Committee  would  allege  that  there  is  something  improper  about 
this  kind  of  coordination  when,  in  the  course  of  recent 
investigations,  we  have  been  told  that  House  rules  require  that 
all  subpoenas  —  even  those  directed  to  individual  members  —  be 
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served  on  one  central  person,  the  House  Counsel,  to  allow  for 
coordination  by  the  House  and  possible  assertions  of  privilege. 
[£££  Report  at  94-97.] 

Siailarly,  as  to  the  second  group  of  allegations  — 
involving  the  alleged  withholding  of  documents  and  witnesses  from 
Congress  —  there  is  nothing  illegal  in  the  Executive  branch 
objecting  to  or  opposing  informal  Congressional  requests  for 
information,  negotiations  between  the  branches  over  the  scope  of 
such  informal  and  even  formal  recjuests  are  commonplace.  There  is 
nothing  illegal  about  the  Executive  branch  objecting  to  the 
production  of  documents  or  witnesses  based  on  concerns  about  the 
scope  and  reasonableness  of  the  request,  potentially  applicable 
privileges,  or  other  interests.  Actions  such  as  these  have  been 
an  established  --  and  perfectly  legal  --  aspect  of  our  government 
from  its  inception,  and  they  are  no  more  a  crime  than  were  the 
efforts  by  various  Members  of  the  House  to  limit  the  scope  of  the 
Department's  dociiment  subpoenas  in  the  House  Bank  matter.  If 
Congress  disagrees  with  the  position  taken  by  the  Executive 
branch  with  respect  to  any  documents,  it  has  ample  tools  at  its 
disposal  to  challenge  that  action.  rsee  Report  at  93-94.] 

As  to  the  third  category  the  alleged  false  statements  -- 
only  one  '"covered  person*  is  alleged  to  have  made  any  false 
statements.  As  explained  in  the  Report,  ,  his  statements „ simply 
are  not  false.  r See  Report  at  14-21.]  The  other  alleged 
^contradictory*  statements  do  not  involve  *cov€red  persons*. 
Certain  allegations  involving  noncovered  officials  are  under 
investigation  by  the  Department.  These  are  the  kinds  of 
allegations  that  are  routinely  investigated  by  the  Public 
Integrity  Section  and  there  is  no  conflict  of  interest  that 
precludes  their  handling  these  matters  in  the  normal  course. 

Report  at  24-25.] 

Substantial  attention  has  been  focused  on  the  alleged 
*alteration*  by  Under  Secretary  Kloske  (a  noncovered  person)  of  a 
Commerce  Department  document  generated  in  response  to  a 
Subcommittee  request  for  information  relating  to  license 
applications  for  exports  of  dual  use  goods  to  Iraq  from  1985  to 
1990.  That  allegation  is  under  investigation  by  the  Public 
Integrity  Section  at  the  specific  request  of  the  Chairman  of  the 
Subcommittee  involved.  While  the  investigation  is  ongoing,  the 
investigation  to  date  would  not  support  any  suggestion  that  this 
incident  was  part  of  some  larger  effort  to  *coverup*.  Rather, 
the  evidence,  to  date,  indicates  that  no  official  above  Mr. 

Kloske  had  any  involvement  in  the  decision  to  make  the  changes  in 
question;  that  the  *alteration*  was  a  change  in  a  shorthand 
description  which  he  believed  created  an  inaccurate  perception  in 
its  original  form;  that  he  made  the  change  only  after  consulting 
with  the  technical  experts  involved;  that  other  information 
remaining  in  the  document  conveyed  the  key  information  about  the 
items  in  cpiestion;  and  that  the  change  was  to  a  description  in  a 
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draft,  rather  than  an  alteration  of  a  pre-existing  record.  f See 
Report  at  26-31.] 

There  is  no  reason  to  believe  that  the  Public  Integrity 
Section  of  the  Criminal  Division  cannot  fully  investigate  and,  if 
appropriate,  prosecute  those  allegations  warranting  further 
review  as  it  has  with  many  similar  allegations  in  the  past. 

3.  Allegations  Concerning  the  Department's  Handling  of  the 

Again,  the  Letter  provides  no  specifics  explaining  what 
crimes  may  have  been  committed,  or  by  whom,  instead  simply 
asserting  that  there  were  ^irregularities  in  the  Department's 
handling  of  a  host  of  investigations.*  Indeed,  it  is  not 
entirely  clear  if  the  allegations  concerning  the  Department's 
handling  of  the  BKL  investigation  are  meant  to  allege  crimes,  or 
to  suggest  that  we  should  conclude  that  the  assertion  of  these 
allegations  somehow  precludes  the  Department  from  investigating 
the  other  matters  alleged  in  the  Letter.  We  conclude  that  they 
do  neither  because  there  was  no  wrongdoing  in  the  Department's 
handling  of  the  BNL  matter.  As  detailed  in  the  Report,  the 
handling  of  the  BNL  investigation  by  the  Department  was  entirely 
proper.  f See  Report  at  32-87.] 


The  evidence  shows  that  the  BNL  investigation  was  initiated 
by  the  Atlanta  U.S.  Attorney's  office.  As  part  of  standard 
Department  practice  given  the  complex  nature  of  the  investigation 
and  Atlanta's  desire  for  assistance  in  certain  international 
aspects  of  the  investigation,  the  Criminal  Division  became 
involved  in  reviewing  and  assisting  in  that  investigation.  The 
record  is  clear  that  that  review  was  initiated  by  career 
prosecutors  pursuant  to  standard  practice,  and  was  in  no  way 
politically  directed. 

The  Criminal  Division  career  prosecutors  raised  issues  and 
concerns  that  required  more  work  to  be  done  before  the  indictment 
was  returned.  The  record  is  clear  that  these  decisions  were  made 
by  career  prosecutors  exercising  their  best  professional 
judgment.  Their  sole  desire  was  to  strengthen  and  expand  the 
case,  not  delay  or  limit  it,  and  any  suggestion  to  the  contrary 
is  unfounded  and  unfair.  It  is  particularly  ironic  that  two  of 
the  major  sources  of  the  alleged  'delay*  were  the  successful 
efforts  by  career  prosecutors  in  Main  Justice  and  Atlanta  to 
ensure  the  prosecution  of  wrongdoing  by  Iraqis  and  to  complete 
investigation  of  the  possible  involvement  of  BNL  Rome  in  the 
scheme  --  precisely  the  two  points  that  certain  Members  have 
alleged  were  'covered  up*. 

I  am  especially  troubled  by  the  fact  that  certain  Members 
would  repeat  scurrilous  charges  against  career  prosecutors  which 
are  based  on  blatantly  false  'facts',  notwithstanding  that  those 
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'facts*  have  been  conclusively  refuted  in  the  Hearing  record 
itself.  For  example,  much  emphasis  has  been  given  to  statements 
by  Judge  Marvin  M.  Shoob  suggesting  the  need  for  an  Independent 
Counsel.  Almost  vithout  exception,  however,  the  'facts*  cited  by 
Judge  Shoob  to  explain  his  conclusion  have  been  shown  to  be 
incorrect. 

Contrary  to  allegations  repeated  in  the  Hearing  record,  the 
plea  agreement  entered  by  defendant  Paul  Drogoul  was  exactly  the 
one  offered  by  the  lead  prosecutor  (jwho,  far  from  being  excluded 
from  the  negotiations  was  in  charge lof  them)  two  veeks  before  the 
plea  (not  the  weekend  before  it) ;  the  other  Assistant  United 
States  Attorney  involved  was  not  sent  down  from  Main  Justice;  the 
prosecutors  repeatedly  stated  on  the  record  that  Mr.  Drogoul  was 
free  to  make  whatever  statement  he  wanted;  the  record  is  clear 
that  Drogoul  had  never  prepared  the  'lengthy  statement'  Judge 
Shoob  believed  was  being  withheld;  and  the  sentence  calculated 
under  the  Sentencing  Guidelines,  which  govern  this  case,  is 
exactly  the  same  for  the  60  counts  to  which  Drogoul  pled  as  it 
would  have  been  had  be  been  convicted  of  all  347  counts.  f See 
Report  at  53-61.] 

The  allegation  that  the  Department  somehow  tried  to  silence 
Drogoul  is  completely  unfounded.  Rather,  the  record  is  clear 
that  the  Atlanta  prosecutors  consistently  sought  his  cooperation, 
that  Drogoul  offered  a  plea  including  no  cooperation  which  was 
rejected  by  the  prosecutors,  that  he  finally  capitulated  and 
agreed  to  a  plea  requiring  cooperation,  and  that  the  plea 
agreement  includes  extraordinary  provisions  to  ensure  that  any 
and  all  information  Drogoul  provides  can  be  made  public  by  the 
Government,  the  Court  or  Drogoul. 

Similarly,  the  allegations  that'  the  indictment  ultimately 
returned  was  'smaller'  than  that  initially  contemplated,  and  that 
the  'Federal  attorney  in  Atlanta  was  instructed  from  on  high  in 
D.C.  to  postpone  and  delay'  are  both  demonstrably  wrong,  as  the 
Hearing  record  shows.  The  Report  shows,  in  detail,  the  lack  of 
merit  to  the  myriad  other  allegations  concerning  the  Department's 
handling  of  the  BNL  matter  which  have  been  recklessly  repeated 
vithout  regard  for  the  facts,  including,  for  example,  the  absurd 
and  slanderous  charge,  apparently  seriously  made,  that  a  career 
prosecutor  secretly  carried  a  large  magnet  into  a  government 
office  to  erase  information  on  a  computer  tape. 

While,  as  in  any  complex  investigation,  there  were 
disagreements  among  th(r  prosecutors  involved,  these  represent 
honest  differences  among  career  professionals  and  they  raise  no 
question  of  criminal  conduct.  It  simply  is  not  a  crime  for  the 
Department's  Headquarters  components  like  the  Criminal  Division 
to  assist  in  and  review  investigations  and  prosecutions  being 
conducted  by  U.S.  Attorneys  offices  in  the  field.  Indeed,  that 
is  one  of  the  primary  functions  of  the  Headquarters  components 
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and,  far  fron  being  a  crime,  such  review  is  an  important  check- 
and-balance  for  the  American  people,  to  ensure  that  the  lav  is 
being  fairly  and  uniformly  applied.  Nor  is  it  an  'irregularity* 
for  disagreements  to  arise  among  prosecutors  working  on  a  case  as 
to  the  timing  of  various  steps,  assessments  of  the  evidence, 
theories  to  be  pursued,  witnesses  to  be  interviewed  and  the 
countless  other  matters  that  make  a  successful  investigation. 
Indeed,  the  existence  of  at  least  some  disagreements  among  the 
professional  prosecutors  and  investigators  working  on  a  case  is 
the  norm,  not  the  exception,  especially  in  large,  complex 
investigations.  It  is  not  a  crime. 

What  is  especially  disturbing  about  this  attack  on  the 
Department  is  tha*  it  strikes  at  the  very  core  of  our  daily  work. 
Every  day,  prosecutors  handling  thousands  of  cases  make  tens  of 
thousands  of  decisions  concerning  investigative  and  other  steps 
which  may  'delay'  the  indictment  of  a  particular  case.  Often 
these  decisions  are  the  subject  of  debate  among  fellow 
prosecutors  and  between  prosecutors  and  their  supervisors.  This 
debate,  though  professionally  motivated,  is  sometimes  heated. 

The  result  is  increased  quality  in  our  work  and  in  the  level  of 
protection  afforded  citizens  who  may  be  effected  by  our  work.  If 
a  prosecutor  is  to  be  subjected  to  a  criminal  investigation  by  an 
Independent  Counsel  simply  because  someone  asserts  that  such 
debates  were  evidence  of  obstruction  of  justice,  our  ability  to 
enforce  the  law  would  be  seriously  impaired  and  important 
safeguards  built  into  our  criminal  justice  system  would  be  lost. 
The  potential  chilling  effect  on  the  healthy  debate  which 
regularly  occurs  in  our  work  is  unthinkable. 


CQjiglvagion 

As  noted  at  the  outset,  nothing  in  the  Letter,  the  Hearings, 
or  any  other  source  of  which  we  are  aware,  suggests  the  need  to 
proceed  under  the  Independent  Counsel  Statute.  While  it  might  be 
expedient  to  appoint  an  Independent  Counsel  anyway,  or  to  delay 
the  decision  by  conducting  a  redundant  'preliminary 
investigation'  under  the  Statute,  doing  so  would  be  an  abdication 
of  my  responsibility  to  enforce  the  lav.  The  allegations  have 
been  and  are  being  properly  investigated,  and  it  is  clear  that 
the  criteria  for  invoking  the  Statute  are  not  present.  It  would 
he  as  Improper  to  apply  the  Independent  Counsel  Statute  where  the 
statutory  basis  does  not  exist  as  it  would  be  to  fail  to  apply 
the  Statute  if  the  statutory  conditions  were  present. 

As  I  also  noted  at  the  outset,  certain  allegations  against 
noncovered  persons  remain  under  investigation  by  the  Department. 

I  reiterate  my  request  that  if  any  Members  have  any  specific 
information  of  possible  criminal  conduct  by  Executive  branch 
officials  or  anyone  else  they  provide  it  to  the  Department 
promptly.  Such  information  should  specify  what  crimes  are 
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alleged  to  have  been  comnitted  and  by  whoa,  and  what  specific 
infonaation  supports  the  allegation. 

Should  ve  receive  any  information  in  the  course  of  our 
ongoing  investigations,  from  Congress,  or  from  any  other  source, 
that  implicates  the  Independent  Counsel  Statute  we  will  continue 
to  comply  fully  with  its  terms. 

He  have  treated  the  Letter  very  seriously.  Dedicated 
professionals  in  the  Department  have  spent  countless  hours  trying 
to  make  sense  of  the  vague  and  conclusory  allegations  it 
contains.  We  have  found  those  allegations  to  be  hollow.  What  is 
especially  troubling  here  is  that  the  Letter  was  largely  premised 
on  'facts*  which  are  untrue  and  which  were  established  on  the 
record  to  be  untrue  at  and  before  the  Hearings.  Nevertheless 
they  were  repeated  in  the  Letter. 

Repeated  and  unjustified  attacks  on  the  integrity  of  the 
Department  tear  down  the  institution  and  undermine  our  ability  to 
advance  justice.  As  Attorney  General,  I  believe  strongly  that  we 
cannot  allow  the  criminal  process  to  be  used  as  a  political 
weapon  or  for  partisan  purposes. 

The  accompanying  Report  comprehensively  addresses  the 
allegations  contained  in  the  Letter  and  at  the  Hearings.  I  hope 
we  can  now  get  on  with  conducting  the  Nation's  business  in  a 
productive  and  professional  manner. 


Sincerely, 

— . 

William  P.  Barr 
Attorney  General 
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Attachment  8 

Jf^artment  tif  lastite 


FOR  IMMEDIATE  RELEASE  AT 

FRIDAY,  APRIL  3,  1992  (202)  514-2007 

TDD  (202)  514-1888 

MfiTICE  PEFARTKEWP  WILL  CHALLCTOE  TOREIOK 
MflTRAIHTB  QW  V.B,  EXPORTS  UHDBR  AItTITRUST  LAWS 

WASHINGTON,  D.C.  —  Ths  Dcpartaent  of  Justice  announced 
today  a  change  in  antitrust  enforcement  policy  that  would  permit 
the  Departaent  to  challenge  foreign  business  conduct  that  haras 
Anerican  exports  when  the  conduct  would  have  violated  U.S, 
antitrust  lavs  if  it  occurred  in  the  United  States. 

•Applying  the  antitrust  laws  to  remove  illegal  barriers  to 
export  competition  makes  sense  as  a  matter  of  law  and  policy, • 
said  Attorney  General  William  P.  Barr.  •Our  antitrust  lavs  are 
designed  to  preserve  and  foster  competition,  and  in  today's 
global  economy  competition  is  international . • 

The  new  policy,  effective  immediately,  does  not  alter  the 
jurisdiction  of  U.S.  courts  over  foreign  persons  or  corporations, 
Barr  said.  Ordinary  jurisdictional  principles  will  continue  to 
apply. 

Under  the  changed  policy,  the  Department  will  challenge 
anticompetitive  conduct  such  as  boycotts  and  other  exclusionary 
activities  that  hinder  the  export  of  American  goods  or  servicas 
to  foreign  markets,  the  Attorney  General  said.  For  example^,  the 
Department  would  take  action  against  a  foreign  cartel  aimed  at 
limiting  purchases  from  U.S.  exporters  or  depressing  the  prices 
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they  receive,  or  a  boycott  of  Aaerican  goods  or  services 
organised  by  conpetitors  in  foreign  aarkets. 

Today's  announcenent  resulted  fro*  a  Departaent  review  of 
antitrust  enforceaent  policy  on  export  restraints. 

It  supersedes  a  footnote  in  the  Departaent's  1988  Antitrust 
Enforceaent  Guidelines  for  International  Operations  that  had  been 
interpreted  as  prohibiting  challenges  to  anticoapetitive  conduct 
in  foreign  aarkets  unless  there  was  direct  ham  to  U.S. 
consumers . 

Applying  the  antitrust  laws  to  anticompetitive  conduct  that 
harms  U.S.  exports  is  consistent  with  the  enforcement  policy  the 
Department  had  followed  for  many  years  prior  to  1988,  said  James 
F.  Rill,  Assistant  Attorney  General  in  charge  of  the  Antitrust 
Division. 

*Our  review  of  this  issue  confirms  that  Congress  did  not 
intend  the  antitrust  laws  to  be  limited  to  cases  based  on  direct 
harm  to  consumers,'  said  Rill.  'As  recently  as  1982,  Congress 
clarified  the  jurisdictional  reach  of  the  Sherman  Act  to  cover 
cases  of  direct,  substantial  and  Treasonably  foreseeable  harm  to 
U.S.  export  conunerce. 

'We  have  always  applied  our  law  to  challenge  foreign  as  well 
as  domestic  cartels  aimed  at  raising  prices  to  American 
consumers,  and  during  most  of  this  period  we  were  prepared  in 
appropriate  cases  to  attack  cartels  aimed  at  our  exporters,  as 
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w^ll.  Today,  when  both  imports  and  exports  are  of  growing 
inportance  to  our  econony,  we  should  not  Unit  our  concern  to 
conpetltion  In  only  half  of  our  trade.' 

Rill  said  the  Departaent  would  continue  its  practice  of 
notifying  and  consulting  with  foreign  govemaents  in  antitrust 
proceedings  that  significantly  affect  their  interests, 

'Our  concern  is  opening  aarhets  to  coapetition, *  said  Rill. 
'In  Bost  cases  conduct  that  haras  our  exporters  also  haras 
foreign  consuaers,  and  aay  be  actionable  under  the  other 
country's  antitrust  laws.  If  the  iaporting  country  is  better 
situated  to  reaedy  the  conduct,  and  is  prepared  to  act,  we  are 
prepared  to  work  with  thea.' 

Rill  emphasized  that  the  policy  change  has  general 
application  and  is  not  aimed  at  particular  foreign  markets. 

lill 
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Department  of  Justice  Policy  Regarding 
Anticompetitive  Conduct  that  Restricts  U.S.  Exports 

Statement  of  Antitrust  Enforcement  Policy 


The  Department  of  Justice  will,  in  appropriate  cases,  take 
antitrust  enforcement  action  against  conduct  occurring  overseas 
that  restrains  United  States  exports,  whether  or  not  there  is 
direct  ham  to  U.S.  consumers,  where  it  is  clear  that; 

(1)  the  conduct  has  a  direct,  substantial,  and  reasonably 
foreseeable  effect  on  exports  of  goods  or  services  from 
the  United  States; 

(2)  the  conduct  involves  anticompetitive  activities  which 
violate  the  U.S.  antitrust  laws  —  in  most  cases,  group 
boycotts,  collusive  pricing,  and  other  exclusionary 
activities;  and 

(3)  U.S.  courts  have  jurisdiction  over  foreign  persons  or 
corporations  engaged  in  such  conduct. 

This  policy  statement  in  no  way  affects  existing  laws  or 
established  principles  of  personal  jurisdiction. 

This  enforcement  policy  is  one  of  general  application  and 
is  not  aimed  at  any  particular  foreign  country.  The  Department 
of  Justice  will  continue  its  longstanding  policy  of  considering 
principles  of  international  comity  when  making  antitrust 
enforcement  decisions  that  may  significantly  affect  another 
government's  legitimate  interests.  The  Department  also  will 
continue  its  practice  of  notifying  and  consulting  with  foreign 
governments,  where  appropriate. 

This  statement  of  enforcement  policy  supersedes  a  footnote 
in  the  Department  of  Justice's  1988  Antitrust  Enforcement 
Guidelines  for  International  Operations  that  generally  had  been 
interpreted  as  foreclosing  Department  of  Justice  enforcement 
actions  against  anticompetitive  conduct  in  foreign  markets 
unless  the  conduct  resulted  in  direct  harm  to  U.S.  consumers. 
The  new  policy  represents  a  return  to  the  Department's  pre-1988 
position  on  such  matters. 

If  the  conduct  is  also  unlawful  under  the  importing 
country's  antitrust  laws,  the  Department  of  Justice  is  prepared 
to  work  with  that  country  if  that  country  is  better  situated  to 
remedy  the  conduct  and  is  prepared  to  take  action  against  such 
conduct  pursuant  to  its  antitrust  laws. 
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Dmpmxtmmnt,  of  Justic*  Antitrust  Xn^orossMat  Policy 
Roqnrdinq  AntieoMp#titiv  Conduct  that  Restricts  U.8.  gjcports 


Background 


The  Change  Announced  Today  hfould  Peturn  the  Department 
_ to  its  Lonastandino  Pre~J5flg  Enforcement  Policy 

The  Justice  f' *partment '  a  longatanding  enforcement  policy  prior  to 
1988  waa  most  clearly  expressed  in  the  Departii^nt ' s  1977  Antitrust  Guide 
for  International  Operations,  which  identified  two  purposes  served  by  the 
Antitrust  laws'  application  to  international  trade:  to  protect  U.S. 
consumers  from  restraints  that  raised  the  price  or  limited  their  choice 
of  imported  as  well  as  domestic  products  and,  separately, 

to  protect  American  export  and  investment  opportunities 
against  privately  imposed  restrictions.  The  concern  is  that 
each  U.S. -based  firm  engaged  in  the  export  of  goods,  services 
or  capital  should  be  allowed  to  compete  on  the  merits  and  not 
be  shut  out  by  some  restriction  imposed  by  a  bigger  or  less 
principled  cort^>et itor . 

Although  the  Department  had  brought  few  cases  based  solely  on  harm 
to  exporters  in  recent  years,  it  did  not  hesitate  to  bring  such  cases 
when  there  was  evidence  of  a  violation.  For  example,  in  1982  the 
Department  sued  eight  Japanese  trading  corTp>anies  for  fixing  the  prices 
they  paid  Alaskan  seafood  processors  for  crab  to  be  exported  to  Japan. 
The  case  was  settled  by  a  consent  decree.  v.  C.  Itoh  i  Co,,  et  al,, 
1982-83  (CCH)  Trade  Cases  165,010  (W.D.  Wash.  1982). 

The  Department's  1988  Antitrust  Enforcement  Guidelines  for 
International  Operations,  however,  indicated  that  harm  to  exporters  would 
not  be  a  sufficient  basis  for  enforcement  action  unless  there  also  was 
direct  harm  to  U.S.  consumers.  While  acknowledging  that  Congress  had 
provided  for  actions  against  export  restraints  in  1982  when  it  codified 
Sherman  Act  subject  matter  jurisdiction  in  foreign  com-erce  cases,  the 
Guidelines  stated  that  as  a  matter  of  enforcement  policy, 

The  Department  is  concerned  only  with  adverse  effects  on 
competition  that  would  harm  U.S.  consumers  by  reducing  output 
or  raising  prices. 

The  Department  has  never  limited  its  antitrust  enforcement  to  cases 
in  which  there  is  direct  harm  to  consumers  where  the  conduct  in  question 
is  wholly  domestic.  The  antitrust  laws  have  always  applied  to 
anticompetitive  conduct  that  harms  producers  as  well  as  to  conduct  that 
harms  consumers.  For  exair^le,  a  buyers'  cartel  that  suppres.ses  the  price 
paid  to  suppliers  is  treated  in  the  same  way  as  a  sellers'  cartel  that 
raises  the  price  charged  to  customers  --  even  though  the  immediate  harm 
is  to  producers  in  the  first  instance  and  to  consumers  in  the  second. 
The  1989  policy,  however,  has  been  interpreted  as  precluding  action 
against  a  cartel  of  offshore  buyers  who  suppress  prices  paid  to  U.S. 
exporters,  even  though  it  has  always  been  clear  that  the  Department  would 
act  against  offshore  sellers'  cartels  that  collusively  raise  prices  to 
U.S.  consumers. 
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Th^  Policy  Implements  Existing  Lsw 

The  enforcement  policy  announced  today  ia  fully  consistent  with 
existing  law.  The  Supreme  Court  has  confirmed  that  anticoinpetitive 
conduct  that  restrains  American  exports  is  actionable  under  the  antitrust 
laws,  and  there  is  no  debate  about  the  law  on  this  issue.  Its  clearest 
expression  by  the  Supreme  Court  was  in  Zenith  i?adio  Corp.  v.  haxeitine 
Resesrch,  Inc.,  395  U.S.  100  (1969),  in  which  the  Court  sustained 
Zenith's  antitrust  challenge  to  activities  of  a  Canadian  patent  pool 
whose  members  conspired  to  give  licenses  only  to  firms  manufacturing  in 
Canada,  and  to  refuse  licenses  Zenith  needed  to  export  U.S. -made  radios 
and  televisions  to  Canada. 

Congress,  moreover,  endorsed  the  antitrust  laws'  application  to 
conduct  that  restrains  exports  in  the  1982  Foreign  Trade  Antitrust 
Improvements  Act.  15  U.S.C.  $6a.  The  Act  amended  the  Sherman  Act,  and 
added  a  parallel  provision  to  the  Federal  Trade  Commission  Act,  codifying 
their  jurisdictional  reach  over  foreign  conduct  that  has  a  direct, 
substantial  and  reasonably  foreseeable  effect  "on  export  trede  or  export 
commerce  with  foreign  nations,  of  a  person  engaged  in  such  trade  or 
commerce  in  the  United  States."  The  Act  was  intended  as  a  clarification 
of  existing  law,  and  was  not  seen  as  an  extension  of  antitrust 
jurisdiction . 


The  Department  Will  Seek  Cooperation 
With  Foreign  Antitrust  Authorities 


In  adopting  this  enforcement  policy,  the  Justice  Department 
recognizes  that  a  number  of  unique  considerations  can  affect  antitrust 
enforcement  that  involves  parties  or  conduct  outside  the  United  States. 
The  policy  will  operate  within  existing  law,  and  will  not  alter  the 
jurisdictional  principles  that  determine  when  foreign  firms  and 
individuals  are  within  the  reach  of  U.S.  courts. 

The  Department  will  also  continue  its  longstanding  policy  of 
considering  international  comity  principles  when  making  antitrust 
enforcement  decisions  that  may  significantly  affect  another  government's 
legitimate  interests.  Under  this  approach,  the  Department  will  continue 
its  present  practice  with  respect  to  notification  and  consultation  with 
foreign  governments.  In  most  cases,  conduct  that  harms  U.S.  exporters 
also  harms  foreign  consumers  who  benefit  from  the  availability  of 
imported  goods  and  services.  Such  conduct  may  be  actionaljle  under  the 
importing  country'  antitrust  laws.  The  Department  of  Justice  is  prepared 
to  work  with  antitrust  authorities  in  the  importing  country  if  they  are 
better  situated  to  remedy  the  conduct  and  are  prepared  to  act. 
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Attachment  9 


U.S.  Department  of  Justice 
Antitrust  Cases 

That  Have  Included  Export  Restraint  Allegations 


1.  United  gtfltCfi  V.  Xtoh  &  X:q.  .  Ltd.  ,  1982-3  Trade  Cas.  (CCH) 
Para.  65,010  (W.D.  Wash.  1982).  The  United  States  brought  a 
civil  case  against  eight  Japanese  importers  of  Alaskan  seafood 
products,  alleging  that  the  defendants  had  fixed  the  prices  they 
paid  U.S.  seafood  processors  for  exported  crab.  The  case  was 
settled  by  a  consent  decree,  which  enjoined  the  defendants  from 
fixing  prices  and  exchange  certain  price  information. 

2.  Uni tfid- States  V.  Bechtel  Cqxd. .  1979-1  Trade  Cas.  <CCH) 

Paras.  62,429,  62,430  (N.D.  Cal.  1979),  affirmed.  648  F.2d  660 
(9th  Cir.),  cert .  denied.  454  U.S.  1083  (1961).  This  civil  case 
against  Bechtel  and  three  of  its  affiliated  construction  firms 
alleged  that  they  had  violated  the  Sherman  Act  by  conspiring  to 
refuse  to  deal  with  U.S.  subcontractors  blacklisted  by  Arab 
League  Countries  pursuant  to  the  Arab  Boycott  of  Israel  and  by 
requiring  their  subcontractors  to  do  the  same.  This  conspiracy 
restrained  U.S.  export  of  construction  services  and  equipment  by 
the  boycotted  firms  to  those  Arab  countries.  The  case  was 
settled  by  a  consent  decree  prohibiting  the  defendants  from 
participating  in  the  Arab  Boycott. 

3.  United  States  v.  Gulf  Oil  Corp. .  Crim.  No.  78-123,  Trade  Cas. 
(CCH)  Para.  45,076  (W.D.  Pa.  1978).  The  misdemeanor  information 
alleged  that  Gulf  had  participated  in  an  international  cartel 
which  fixed  prices  on  foreign-source  uranium  shipments  to  the 
U.S.  and  refused  to  deal  with  U.S.  uranium  "middlemen,"  including 
West inghouse,  which  sought  to  purchase  foreign  uranium  for 
reexport  to  its  overseas  reactor  customers.  The  complaint 
charged  that  the  effects  cf  Gulf*s  conduct  were  to  stabilize 
prices  and  allocate  uranium  sales  among  the  cartel  members.  The 
case  was  terminated  with  a  nolo  contendere  plea  and  a  fine. 

4.  United  Stfltcg  v.  Westinghouse  Electric  Corp. >  47i  f.  Supp. 

532  (N.D.  Cal.  1978),  flif limed  in -Baxtiu. iBYeised  in  jart.  648 
F.2d  642  (9th  Cir.  1981).  This  civil  case  against  one  U.S.  and 
two  Japanese  firms  alleged  that  they  had  engaged  in 
cross-licensing  of  patents  in  order  to  restrict  imports  of 
Mitsubishi  products  into  the  U.S.  and  imports  of  Westinghouse  and 
other  products  into  Japan.  The  complaint  was  dismissed  because 
the  government  failed  to  show  that  the  cross-licensing  in  this 
case  violated  the  antitrust  laws. 

5.  United  States  v.  Diebold.  Inc..  1977-2  Trade  Cas.  (CCH) 

Paras.  61,735,  61,736)  (N.D.  Ohio  1977).  This  civil  case  against 
a  U.S.  and  a  British  producer  of  bank  security  equipment  alleged 
allocation  of  customers,  territories  and  markets  between  the  U.S. 
and  Britain.  The  consent  decrees  settling  the  cases  enjoined 
restraints  on  imports  or  exports  by  the  defendants. 
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6.  United  States  v.  Addison-Weslev  Publishing  Co..  J976-2  Trade 
Cas.  (CCH)  Para,  61,225  (S.D.N,Y.  1976).  This  consent  decree 
settled  charges  against  a  group  of  American  publishers  that  they 
had  used  American  and  British  copyrights  to  allocate  geographic 
markets  for  English-language  books.  The  decree  enjoined,  inter 

the  use  of  import  or  export  restrictions. 

7.  Ufliied-Stflteg  v.  Foote  Wineial  CompanY.  1976-1  Trade  Cas. 

(CCH)  Para.  60,836  (E.D.  Pa.  1976).  The  United  States  brought  a 
complaint  against  a  major  U.S.  and  a  major  German  producer  of  the 
element  lithium,  alleging  that  the  defendants  had  allocated 
territories,  thereby  restraining  U.S.  imports  and  exports.  The 
complaint  was  settled  by  a  consent  decree  prohibiting  the 
defendant  from  allocating  markets  or  customers. 

8.  v.  standard  Oil-CQ-,-Of  Mew  JeisoY*  1963  Trade 
Cas.  (CCH)  Para.  70,819  (D.D.C.  1963 ) (consent  decree),  and  1969 
Trade  Cas.  (CCH)  Paras.  72,742  and  743  (D.D.C.  1969)  (superceding 
consent  decree).  This  complaint  against  several  major  U.S.  oil 
firms  alleged  a  broad  international  conspiracy  which,  inter  alia, 
restrained  exports  from  the  U.S.  and  restrained  other  U.S. 
petroleum  firms  from  producing  and  refining  petroleum  in  foreign 
countries.  Among  other  things,  the  consent  decree  settling  the 
case  dissolved  two  overseas  joint  ventures  of  certain  defendants. 

9.  Uaited_States  v.  The  Xeaxner  Company,  215  F.  Supp.  603 

(D.  Hawaii  1963).  In  this  criminal  case,  the  U.S.  charged  U.S. 
exporters  of  steel  scrap  with  conspiring  with  Japanese  scrap 
buying  cartels  to  monopolize  U.S.  scrap  exports  to  Japan,  to  fix 
prices  and  to  exclude  others  from  the  export  trade.  Both  Section 
One  and  Section  Two  of  the  Sherman  Act  were  alleged  to  have  been 
violated.  The  court  denied  defendants'  motion  to  dismiss  the 
indictment  based  on  defendants'  argument  that  the  conspiracy  was 
permissible  because  the  Japanese  cartels  might  be  legal  in 
Japan.  The  Court  noted  that  a  conspiracy  to  monopolize  or 
restrain  the  domestic  or  foreign  commerce  of  the  United  States  is 
not  outside  the  reach  of  the  Sherman  Act  just  because  some  of  the 
conduct  complained  of  occurs  in  foreign  countries.  Two 
defendants  pleaded  guilty  and  the  others  were  found  not  guilty  by 
a  jury. 

10.  United  Stat^e^  v.  G.eneiflUIectric  Co»f  1962  Trade  Cas.  (CCH) 
Paras.  70,342;  70,428;  70,546  (S.D.N.Y.  1962)  These  parallel 
complaints  against  GE,  Westinghouse  and  Philips  (a  Dutch  firm) 
alleged  that  the  defendants  had  conspired  with  others  to  use  a 
Canadian  patent  pool  to  restrict  exports  of  radios  and 
televisions  to  Canada.  The  complaint  alleged  adverse  effects 
both  on  would-be  U.S.  television  exporters  and  on  U.S. 
consumers.  The  consent  decrees  settling  the  cases  enjoined  the 
firms  from  taking  action  to  directly  or  indirectly  restrict 
exports  from  the  United  States  into  Canada. 
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11*  United  States  v.  Scott  Av_iatiQn  Coro..  1961  Trade  Cas,  <CCH) 
Para.  70,148  (W.D.N.Y.  1961)  This  consent  decree  settled  a  civil 
case  brought  by  the  United  States  to  enjoin  a  U.S.  manufacturer 
of  artificial  breathing  devices  from  imposing  export  restraints 
on  its  distributors.  The  decree  enjoined  the  defendant  from 
allocated  customers,  territories  or  markets. 

12.  United  States  V.  Gojodrich  Co.  ,  1958  Trade  Cas.  (CCH) 

Para.  68,994  (S.D.N.Y.  1958).  This  case  involved,  an  alleged 
international  territorial  allocation  between  two  U.S.  rubber 
companies  and  certain  English  firms  operating  an  international 
patent  pool.  In  the  consent  decree  settling  the  case,  the  two 
U.S.  companies  were  enjoined  from  entering  territorial  allocation 
agreements,  price  fixing,  or  restricting  exports  or  imports  from 
the  U.S.  market. 

13.  United  States  v.  Hughes  Tool  Co.,  1958  Trade  Cas.  (CCH) 

Para.  69,001  (S.D.N.Y.  1958)  Hughes,  a  U.S.  manufacturer  of  oil 
and  gas  well  equipment,  was  alleged  to  have  conspired  with  a 
German  competitor  to  allocate  geographic  territories.  The 
consent  decree  settling  the  case  enjoined  such  restraints, 
including  restraints  on  exports. 

14.  United  States  v,  Holoohane  Co . .  119  F.  Supp,  114  (S.D.  Ohio 
1954),  aifixmed  per  curiam.  352  U.S.  903  (1956).  In  this  civil 
case  against  an  American  producer  of  prismatic  glas^^are,  the 
United  States  alleged  that  it  had  conspired  with  a  French  and  an 
English  firm  to  allocate  geographic  markets.  The  Court  held  the 
market  allocation  to  be  a  violation  of  Section  One  of  the  Sherman 
Act . 

15.  United  States  v.  The-Watcbmaheis  of  SwitzerIand.lDtQrmation 
Center ,  Civ.  96-170  (S.D.N.Y.  1954).  This  complaint  alleged  a 
variety  of  anticompetitive  agreements  among  Swiss  and  American 
watch  makers.  According  to  the  complaint  those  agreements  were 
intended,  inter  alia,  to  prevent  new  competition  in  the  U.S.,  to 
fix  prices  of  Swiss  watches  in  the  U.S.  and  to  prevent  exports  of 
U.S.  produced  watches  to  Switzerland  and  elsewhere.  Litigated 
judgments  against  both  U.S.  and  Swiss  defendants  were  entered  in 
1962  in  which  the  court  found  that  defendants*  conduct  violated 
the  Sherman  Act.  (See  1963  Trade  Cas.  (CCH)  Para.  70,600,  and 
1965  Trade  Cas.  (CCH)  Para.  71,352). 

16.  United  States  v.  American  Lead  Pencil  Co.,  1954  Trade  Cas. 
(CCH)  Para.  67,676  (D.N.J.  1954).  This  consent  decree  settled  a 
case  against  a  group  of  American  pencil  makers  which  had  agreed 
among  themselves  to  refrain  from  exporting  to  foreign  markets 
except  by  mutual  consent  and  to  avoid  selling  to  markets  where 
any  one  of  them  had  manufacturing  facilities.  Among  other 
things,  the  consent  decree  enjoined  the  defendants  from 
restraining  exports  or  allocating  markets. 
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Civ.  76-343  (S.D. N.Y.  1952).  These  companion  criminal  and  civil 
cases  charged  that  two  New  York  diamond  dealers  groups  had 
l^ycotted  the  German  diamond  industry  and  anyone  who  dealt  with 
it,  to  the  detriment  of  U.S.  exports.  The  cases  were  settled 
with  a  nolo  cojtendere  plea  and  a  consent  decree  (see  1955  Trade. 
Cas .  <CCH)  Para.  67,987).  The  consent  decree  directs  defendants 
to  revoke  any  decisions  that  would  restrain  or  prevent  imports  or 
exports  of  diamonds. 

18.  United  States  v.  ijiipei:iai..cherDigal  -Industries.  .Ltd.  >  loo  f. 
Supp.  504,  (S.D. N.Y.  1951),  105  F.  Supp.  215  (S.D. N.Y 

1952) (decree) .  This  civil  case  against  various  U.S.  and  foreign 
firms  alleged  that  they  had  conspired  to  allocate  exclusive 
geographic  sales  territories  for  certain  chemical  products,  to 
the  detriment  of  U.S.  exports  and  iinports.  The  court  held 
defendants'  conduct  to  be  a  violation  of  Section  One  of  the 
Sherman  Act  and  enjoined  the  restraints. 

19.  TimKen  PoIIe r .gearing- Co »  v.  united  States,  34i  u.s.  593 
(1951).  The  Supreme  Court  upheld  a  lower  court  determination 
that  a  U.S.  company  (the  major  producer  of  tapered  roller 
bearings)  and  its  European  affiliates  had  violated  Sections  One 
and  Two  of  the  Sherman  Act  by  allocating  geographic  territories, 
fixing  prices  and  restraining  U.S.  imports  and  exports.  This 
civil  action  was  brought  only  against  the  U.S.  firm. 

20.  United  States  v.  Morton  Gregory  Coro. .  1950-51  Trade  Cas. 

(CCH)  Para.  62,750)  (N.D.  Ohio  1951).  This  case  involved  an 
allocation  of  territories  between  a  U.S.  producer  of  welding 
equipment  and  certain  foreign  firms  based  upon  exclusive  patent 
and  trademark  licenses.  The  case  was  brought  only  against  the 
U.S.  firm.  The  court  enjoined  the  defendant  from  entering  any 
further  agreements  on  market  allocation  or  similar  exclusionary 
conduct . 

21.  United  States  v.  Minnesota  Minina. 92  F.  Supp. 

947  (D.  Mass  1950).  In  this  civil  action,  the  District  court 
held  illegal  under  Section  One  of  the  Sherman  Act  an  agreement 
among  American  manufacturers  controlling  80\  of  export  trade  in 
coated  abrasives  to  establish  jointly-owned  factories  abroad  and 
to  refrain  from  exporting  from  the  U.S.  to  countries  where  such 
plants  were  located. 


(CCH)  Para.  62,708  (E.D.  Pa.  1950)  This  cas(»  charged  a  Swedish 
ball  bearing  producer,  its  American  affiliate  and  an  Italian  firm 
with  an  international  market  allocation  cartel  which,  inter  alia, 
restrained  U.S.  exports.  The  U.S.  and  Swedis.i  firms  were  named 
as  defendants.  The  consent  decree  settling  tie  case  enjoined  the 
U.S.  firm  from  further  agreements  on  market  allocation  or  similar 
exclusionary  conduct. 
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23.  United  States  v,  united  S.taLL£^-AIKaii  Export  Association^  8  6 

F.  Supp.  59  (S.D.N.Y.  1949).  This  suit  against  a  Webb-Pomerene 
association  and  several  of  its  members,  along  with  a  British 
firm,  alleged  that  the  defendants  had  entered  into  a  series  of 
agreements  with  foreign  competitors  to  restrict  U.S.  exports  and 
impede  imports  —  i .e . .  an  international  market  allocation.  The 
court  rejected  arguments  that  defendants'  conduct  was  immunized 
by  the  Webb-Pomerene  Act  and  subsequently  found  defendants  guilty 
of  violating  Section  1  of  the  Sherman  Act, 

24.  ^^ited  Stat£ji  v.  Ggjieial  EIectric...Co .  *  82  f.  supp.  753 
(D.N.j.  1949).  The  court  found  that  GE  had  monopolized  commerce 
in  light  bulbs  by  a  variety  of  means,  including  international 
territorial  allocations  with  foreign  firms  for  the  purpose  of 
Keeping  them  out  of  the  U.S.  market.  The  complaint  had  alleged, 
inter  alia,  that  GE  and  its  co-defendants  had  monopolized 
interstate  and  foreign  commerce.  While  the  opinion  focuses 
primarily  on  GE ' s  conduct,  it  also  notes  that  GE’s  co-defendant 
Philips  (a  Dutch  firm)  had  engaged  in  restraints  on  U.S.  exports. 


25.  United  States  v.  Scophony  Corp.  of  America,  1948-49  Trade 
Cas.  (CCH)  Paras.  62,356  and  62,463  (S.D.N.Y.  1949)  This  case 
involved  alleged  global  divisions  of  territories  for  sales  of 
television  equipment  between  an  American  and  a  British  firm. 
Both  consent  decrees  ended  the  cartel  arrangements;  the  consent 
decree  settling  the  case  against  the  British  firm  specifically 
enjoined,  inter  alia,  restraints  on  U.S.  exports. 


26.  United  States  v.  General  Electric  Co..  1948-49  Trade  Cas. 
(CCH)  Para,  62,318  (S.D.N.Y.  1948).  In  this  criminal  case  it  was 
alleged  and  established  at  trial  that  General  Electric,  two  of 
its  subsidiaries  and  several  of  its  employees  had  conspired  with 
a  German  firm  to  allocate  markets  and  eliminate  U.S.  exports  and 
imports  of  hard  metal  alloys  and  tools  and  dies. 


(CCH)  Para.  62,334  (E.D.  Pa.  1948).  A  U.S.  maker  of  plasti 
alleged  to  have  conspired  with  three  foreign  firms  to  set  u 
global  allocation  of  sale  territories  based  on  patent  right 
inter  alia .  restraining  exports  from  the  United  States,  A 
consent  decree  was  entered  settling  the  case  and  enjoining 
defendant  from  allocating  markets. 
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28.  United  States  v.  The  Xotematiojial  N.icKel  -CQiDp_jny  ol  C-anada > 
1948-9  Trade  Cas,  (CCH)  Para.  62,280  (S.D.N.Y.  1948),  Inco  and 
its  U.S.  subsidiary  were  alleged  to  have  conspired  with  the 
German  firm  I.G.  Farben,  among  others,  to  allocate  world  markets 
in  nic.kel.  The  case  was  settled  by  a  consent  decree,  which 
prohibited  the  defendant  from  allocating  markets. 


2 9  .  United  States  v .  El&cjiical  Apparatus  £^>prt  Association , 
1946-7  Trade  Case  (CCH)  Para.  57,546  (S.D.N.Y.  1947).  This  civil 
complaint  had  alleged  that  a  Webb-Pomerene  Association  fixed 
foreign  market  prices  and  terms  of  sale  between  General  Electic 
and  Westinghouse  and  their  international  subsidiaries  and  that 
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export  competition  was  eliminated.  The  consent  decree  settling 
.the  case  dissolved  the  Association  and  enjoined  further 
restraints  upon  exports  of  members’  electrical  equipment. 


30.  United -States  v.  Moj:ma -Hoffman  Beaiijigs  Corp. .  civil  No. 
24216  (N.D.  Ohio  1946).  The  defendant  and  its  50\  British 
shareholder  were  alleged  in  this  civil  case  to  have  divided  world 
markets  and  restricted  U.S.  imports  and  exports  of  roller 
bearings.  A  consent  decree  was  entered  in  1953  settling  the 
case.  (1953  Trade  Cas.  (CCH)  Para.  67,523). 


31.  United  .States  v.  The  Diamond  Match  Co..  1946-7  Trade  Cas. 
(CCH)  Para.  57,456  (S.D.N.y.  1946).  Various  U.S.  and  foreign 
firms  were  alleged  in  this  civil  case  to  have  engaged  in  an 
international  market  allocation  for  matches.  The  consent  decree 
settling  the  case  ordered,  inter  alia,  that  immunities  under 
Swedish  Match’s  foreign  patents  be  given  to  U.S.  producers 
desiring  to  export. 


32.  United  States  v.  National  Lead  Co. .  63  F.  Supp  513  (S.D.N.y 
1945),  affirmed  per  curiam,  332  U.S.  319  (1947).  The  court  in 
this  civil  case  held  that  three  U.S.  firms  had  violated  Section 
One  of  the  Sherman  Act  by  participating  in  an  international 
cartel  which  pooled  patents  and  allocated  markets.  The  Supreme 
Court  opinion  largely  is  confined  to  issues  of  appropriate  relief. 


33.  United  States  v.  Merck  &  Co . .  1944-5  Trade  Cas.  (CCH)  Para. 
57,416)  (D.N.J.  1945)  Merck  was  alleged  in  this  civil  case  to 
have  conspired  with  a  German  affiliate  to  divide  world  markets. 
The  case  was  settled  by  a  consent  decree  prohibiting  market 
allocations . 


34.  United  States  v.  Westinohouse  Electric  Mfq.  Co..  Civil  5152 
(D.N.J.  1945).  Westinghouse  was  alleged  to  have  divided  trade 
territories  for  electrical  equipment  with  two  German  firms.  The 
case  was  settled  in  1953  by  a  consent  decree  which,  inter  alia, 
prohibited  restraints  of  U.S.  exports.  (1953  Trade  Cas.  (CCH) 
Para.  67,501). 

35.  Uflited.  States  v.  Ggiiei al-IlYes tuf f-Cfl.ip.Pi.atlQji >  5  7  f.  supp. 
642  (S.D.N.Y.  1944).  The  court  upheld  an  indictment  charging  a 
world-wide  division  of  territories  in  dyestuffs  among  U.S.  and 
European  firms,  including  restraints  upon  U.S.  exports.  The 
court  dismissed  an  argument  that  such  export  restraints  only 
harmed  foreign  consumers,  finding  that  they  nonetheless  violated 
the  Sherman  Act.  57  F.  Supp.  at  647.  Two  defendants  pled  guilty 
and  a  jury  found  another  defendant  not  guilty. 


36. 


1940-3  (CCH)  Trade  Cas.,  Para.  56,211  (S.D.N.Y.  1942).  In 
this  civil  action.  Imperial  Chemical  Industries  (New  York)  and 
two  of  its  officers  entered  a  consent  decree  agreeing,  intex 
alia .  not  to  restrain  the  export  of  fertilizer  nitrogen  from  the 
United  States. 
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37.  United  States  v.  American  flosch  Corp..  1941-3  (CCH)  Trade 
Reg.  Rpts,  Supp.j  Para.  52,888  (S.D.N.Y.  1942)  Bosch  was  alleged 
to  have  divided  international  territories  with  certain  foreign 
parties  for  sale  of  various  types  of  automotive  and  aircraft 
equipment.  The  case  was  settled  by  a  consent  decree. 

38.  United  .States  v.  Alba  Pharmaceutical  Co..  1941-3  (CCH)  Trade 
Reg.  Rpts.,  Supp,  Para.  52,650  (S.D.N.Y.  1941)  U.S.  and  German 
firms  were  alleged  to  have  allocated  international  sales 
territories  for  various  pharmaceuticals.  3  he  case  was  settled  by 
a  consent  decree. 

40.  United  States  v.  General  Aniline  cr.  iii-i36, 

and  U.nit.fcd,.States  v.  aietiicJi  Schmitz,  cr.  111-137  (s.d.n.y. 
1941).  An  American  and  a  German  firm  and  various  individuals 
were  indicted  for  dividing  world  markets  in  photographic 
materials.  Nolo  contendere  pleas  eventually  were  entered  by  the 
defendants . 

41.  United  States  v.  Bag^tch-k.  tomb  Qptica-1  Cc . .  Cr.  107-169 
(S.D.N.Y.  1940).  In  this  criminal  action,  Bausch  was  alleged  to 
have  agreed  with  the  German  firm  Zeiss  that  Zeiss  would  stay  out 
of  U.Si  markets  for  military  optical  instruments  and  Bausch  would 
stay  out  of  other  world  markets.  Bausch  and  Zeiss's  U.S. 
subsidiary  pleaded  nolo  contendere;  Zeiss,  the  German  parent,  was 
dismissed  from  the  case. 

States  V.  Franz  Bopp  (N.D.  Cal.  1916).  These  criminal 
indictments  under  the  Sherman  Act  alleged  conspiracies  to  prevent 
shipment  of  munitions  to  foreign  countries  through  fomenting 
labor  unrest  and  through  acts  of  sabotage  and  violence, 
respectively.  The  defendants  were  convicted. 

43.  United  States  v.  Eacific  dnd  AlCtic  RY-._5»  Ndv.  Cq.i,  4  Alaska 
530  (D.  Alaska  1912),  reversed .  228  U.S.  87  (1913).  The  Supreme 
Court  upheld  a  criminal  indictment  charging  the  defendant  with 
monopolizing  certain  transportation  routes  between  Alaska  and  the 
Yukon,  Canada.  The  Court  rejected  an  argument  that  the 
indictment  should  be  dismissed  because  parts  of  the  monopolized 
routes  were  outside  of  the  U.S.  Subsequently,  the  individual 
defendants  were  dismissed  and  the  corporate  ones  entered  guilty 
pleas . 

44.  United  States  v.  Aluminum  Co,  of  America,  1  D  6  J.  341,  Eg. 
159  (W.D.  Pa.  1912).  Alcoa  was  alleged  in  this  civil  case  to 
have  monopolized  and  restrained  commerce  in  aluminum,  in  part  by 
allocating  territory  and  restraining  imports  and  exports.  The 
case  was  settled  by  a  consent  decree. 


o 


70-662  (224) 


ROLE  OF  THE  DEPARTMENT  OF  JUSTICE  AND  THE 
DRUG  WAR,  WEED  AND  SEED 


HEARING 

BEFORE  THE 

SELECT  COMMITTEE  ON 
NAECOTICS  ABUSE  AND  CONTROL 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  SECOND  CONGRESS 

SECOND  SESSION 


MAY  20.  1902 


Printed  for  the  use  of  the 
Select  Committee  on  Narcotics  Abuse  and  Control 


SCNAC- 102-2-7 


U.S.  GOVERNMENT  PRINTING  OFFICE 
68-408  WASHINGTON  :  J992 


For  sale  by  the  U.S,  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sales  Office.  Washington,  DC  20402 

ISBN  0-16-039355-8 


SELECT  COMMITTEE  ON  NARCOTICS  ABUSE  AND  CONTROL 

(102d  Congress) 

CHARLES  B.  RANGEL,  New  York,  Chairman 


JACK  BROOKS,  Texas 

FORTNEY  H.  (PETE)  STARK,  California 

JAMES  H.  SCHEUER,  New  York 

CARDISS  COLLINS,  Illinois 

FRANK  J.  OUARINI,  Now  Jersey 

DANTE  B.  FASCELL,  Fiorida 

WILLIAM  J.  HUGHES,  New  Jersey 

MEL  LEVINE,  California 

SOLOMON  P.  ORTIZ,  Texas 

LAWRENCE  J.  SMITH,  Florida 

EDOLPHUS  “ED"  TOWNS,  New  York 

JAMES  A.  TRAFICANT,  Jr.,  Ohio 

KWEISI  MFUME,  Maryland 

NITA  M.  LOWEY,  New  York 

DONALD  M.  PAYNE,  Now  Jersey 

ROMANO  L.  MAZZOLI,  Kentucky 

RON  DE  LUGO,  Virgin  Islands 

GEORGE  J.  HOCHBRUECKNER,  New  York 

CRAIG  A.  WASHINGTON,  Texas 

ROBERT  E.  ANDREWS,  New  Jersey 


LAWRENCE  COUGHLIN,  Pennsylvania 
BENJAMIN  A.  GILMAN,  New  York 
MICHAEL  G.  OXLEY,  Ohio 
F.  JAMES  SENSENBRENNER,  Jr., 
Wisconsin 

ROBERT  K.  DORNAN,  California 

TOM  LEWIS,  Florida 

JAMES  M.  INHOFE,  Oklahoma 

WALLY  HERGER,  California 

CHRISTOPHER  SHAYS,  Connecticut 

BILL  PAXON,  New  York 

WILLIAM  F.  CLINGER,  Jr.,  Pennsylvania 

HOWARD  COBLE,  North  Carolina 

PAUL  E.  OILLMOR,  Ohio 

JIM  RAMSTAD,  Minnesota 


Committee  Staff 

Edward  H.  Jurith,  Staff  Director 
Peter  J.  Coniolio,  Minority  Staff  Director 


(ID 


CONTENTS 


Opening  statements  of  Members:  Page 

Charles  B.  Rangel,  chairman .  1 

Lawrence  Coughlin .  2 

James  A.  Traficant,  Jr .  3 

Howard  Coble .  3 

Kweisi  Mfume .  3 

Frank  J.  Guarini .  4 

Jim  Ramstad .  6 

Testimonv: 

The  Honorable  William  P.  Barr,  Attorney  General,  U.S.  Department  of 

Justice . 6 

Appendix: 

William  P.  Barr .  36 

Charles  B.  Rangel .  52 

Frank  J.  Guarini .  67 

Jim  Ramstad .  59 


(III) 


HEARING  ON  DEPARTMENT  OF  JUSTICE  AND 
THE  DRUG  WAR,  WEED  AND  SEED 


WEDNESDAY,  MAY  20,  1992 

House  of  Representatives, 

Select  Committee  on  Narcotics  Abuse  and  Control, 

Washington,  DC. 

The  committee  met,  pursuant  to  call,  at  10  a.m.,  in  room  2322, 
Rayburn  House  Office  Building,  Hon.  Charles  B.  Rangel  (chairman 
of  the  committee)  presiding. 

Members  present:  Charles  B.  Rangel,  chairman,  Lawrence 
Coughlin,  Kweisi  Mfume,  James  A.  Traficant,  Jr.,  Howard  Coble,  F. 
James  Sensenbrenner,  Jr.,  James  M.  Inhofe,  Jim  Ramstad,  Wally 
Herger,  Frank  J.  Guarini,  William  F.  Cliiwer,  Jr.,  Michael  G. 
Oxley,  James  H.  Scheuer,  Donald  M.  Payne,  Tom  Lewis,  George  J. 
Hochbrueckner,  and  Benjamin  A.  Gilman. 

Staff  present:  Edward  H.  Jurith,  staff  director;  Peter  J.  Coniglio, 
minority  staff  director;  James  Alexander,  press  secretary;  George 
Gilbert  and  Michael  J.  Kelley,  staff  counsel;  Rebecca  L.  Hedlund 
and  Steve  Skardon,  professional  staff;  Richard  Baum  and  Melanie 
T.  Young,  minority  professional  staff;  and  Marianne  Koepf,  staff 
assistant. 

OPENING  STATEMENT  OF  HON.  CHARLES  B.  RANGEL,  CHAIRMAN 

Mr.  Rangel.  Let  me  open  up  the  Select  Narcotics  Committee 
hearing  and  welcome  our  Attorney  General  here  to  speak  about 
whatever  he  would  believe  is  important  to  the  Congress  and  specifi¬ 
cally  this  committee,  but  most  importantly,  the  concept  and  the 
program  of  Weed  and  Seed. 

I  would  want  to  be  the  first  to  go  on  the  record  in  indicating  that 
in  the  22  years  that  I  have  been  in  Congress,  I  have  yet  to  meet  an 
Attorney  General  that  has  been  more  sensitive  to  the  problems 
that  have  caused  so  much  violence  and  eruptions  in  our  system 
which  leads  to  incarcerations. 

In  my  private  conversations  with  you,  I  have  been  impressed 
with  your  sensitivity  as  to  how  America  has  now  had  incarcerated 
more  people  per  capita  than  any  country  in  the  world. 

But  most  of  all,  I  appreciate  your  concern  that  you  see  the  law 
enforcement  and  the  Attorney  General’s  Office  as  one  that  puts  the 
wrongdoers  away  with  a  degree  of  speed  and  certainty,  and  at  the 
same  time  has  some  commitment  to  try  to  keep  people  out  of  the 
system  where  society  can  be  better  served. 

As  a  former  prosecutor  and  recognizing  how  sometimes  it  is  diffi¬ 
cult  for  those  m  law  enforcement  to  even  think  this  way,  I  think 
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that  your  leadership  in  this  area  will  go  a  long  way,  not  only  on 
the  Federal  level,  but  in  letting  police  know  that  community  police 
work,  community  involvement  in  education  and  recreation,  and 
giving  hope  to  generations  to  follow  is  important. 

So  even  though  with  the  past  soH^alled  Weed  and  Seed  Programs, 
I  have  a  lot  of  problem  in  finding  the  Seed  being  adequate  or  the 
way  it  is  directed,  again,  I  hope  that  this  committee  and  this 
member  can  be  a  partner  in  assisting  to  redirect  the  formula  so 
that  we  would  feel  some  balance,  that  people  can  go  into  their  com¬ 
munities  not  only  safe  from  the  criminals  that  should  be  in  jail, 
but  also  safely  knowing  that  our  country  has  a  concern  that  their 
children  have  opportunities  that  would  allow  them  to  avoid  jails. 

Mr.  Coughlin. 

OPENING  STATEMENT  OF  HON.  LAWRENCE  COUGHLIN 

Mr.  Coughlin.  Thank  you,  Mr.  Chairman. 

I  want  to  join  you  in  welcoming  the  distinguished  Attorney  Gen¬ 
eral  to  this  hearing  and  would  ask  that  my  statement  be  included 
in  the  record  in  full. 

Just  let  me  say  that  I  want  to  commend  the  Department  and  the 
Attorney  General  for  developing  the  Weed  and  Seed  Program, 
which  I  think  is  an  extraordinarily  important  program. 

I  was  with  the  President  last  week  in  Pittsburgh  when  he  had 
meetings  on  that  program,  and  it  is,  indeed,  significant  that  of  the 
Administration’s  request  for  that  program  of  $500  million,  $30  mil¬ 
lion  is  for  the  Weed  part  of  it,  and  $470  million  is  for  the  Seed  part 
of  it.  So  it  is  a  significant  effort  on  the  Seed  end. 

I  did  want  to  mention  very  briefly  two  programs  in  Philadelphia 
which  served  as  catalysts  for  the  Weed  and  Seed  program:  the  Vio¬ 
lent  Traffickers  Project,  a  joint  Federal-State  task  force  which  tar¬ 
gets  drug  gangs  and  resulted  in  indictments  of  600  members  of  30 
separate  gangs  and  a  conviction  rate  of  98  percent;  and  the  Federal 
Alternatives  to  State  Trials  (FAST)  Program,  in  which  certain 
criminal  cases  are  transferred  from  local  to  Federal  courts,  achiev¬ 
ing  the  objectives  of  expedited  trials  in  Federal  courts  and  having 
sentences  imposed  under  Federal  sentencing  guidelines.  We  have 
seen  offenders  receive  sentences  of  15  to  20  years  for  drug  and  gun 
offenses  which  they  would  not  have  received  in  State  courts. 

The  success  of  these  programs  is  really  directly  attributable  to 
your  Department  and  your  leadership,  which  we  appreciate.  I 
would  also  mention  your  recent  targeting  of  drug  gangs  by  rede¬ 
ploying  300  FBI  agents  from  the  Foreign  Counterintelligence  Pro¬ 
gram  to  the  Violent  Gang  Task  Forces  around  the  country.  I  cer¬ 
tainly  commend  you  for  that  and  would  appreciate  your  comments 
on  that,  as  well. 

I  think  it  is  important  to  recognize  that  law  enforcement  is  fre¬ 
quently  referred  to  only  as  supply  reduction,  but  that  is  really  not 
the  case.  It  is  also  a  deterrent  to  demand.  After  reviewing  the  Jus¬ 
tice  Department’s  accomplishments  to  date,  there  is  little  question 
that  life  for  those  who  violate  the  law  has  become  tougher,  but  law 
enforcement  also  deters  crime,  and  that  deterrent  aspect  of  it  is 
very  important. 
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I  wish  I  could  say  that  the  President's  crime  bill  had  been  passed 
by  the  Congress  as  he  proposed  it.  It  has  been  three  years  since  it 
was  sent  up  here.  It  is  still  languishing  in  the  Congress.  I  look  for¬ 
ward  to  a  discussion  of  these  issues  and  any  others  that  you  care  to 
bring  forward,  Mr.  Attorney  General. 

Thank  you  for  your  service  to  the  country  and  to  the  cause. 

Mr.  Rangel.  Is  there  any  other  member  seeking  recognition  at 
this  point? 

OPENING  STATEMENT  OF  HON.  JAMES  A.  TRAFICANT,  JR. 

Mr.  Traficant.  Mr.  Chairman,  I  would  like  to  make  a  brief 
statement. 

I  am  a  former  sheriff  and  also  operating  for  ten-plus  years  a 
multi-modality  narcotic  treatment  program.  I  want  to  echo  your 
statements.  We  have  a  very  progressive  Attorney  General.  He  is 
looking  at  both  sides  of  it  in  a  holistic,  comprehensive  approach.  I 
think  it  will  serve  the  Nation  well,  and  certainly  the  President  and 
his  administration  and  our  whole  country. 

I  want  to  say  good  luck  to  you.  I  think  what  you  are  doing  meets 
with  the  approval  of  both  law  enforcement,  the  treatment  and  edu¬ 
cational  communitv,  and  the  holistic,  comprehensive  approach  that 
you  have  embraced  is  good  for  our  nation. 

I  just  want  to  say  good  luck  to  you  and  agree  with  all  the  state¬ 
ments  that  our  chairman  made. 

I  yield  back  my  time,  Mr.  Chairman. 

Mr.  Rangel.  Mr.  Coble. 

OPENING  STATEMENT  OF  HON.  HOWARD  COBLE 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

I  have  no  prepared  statement,  but  I  want  to  reiterate  what  has 
been  said  about  you  to  you,  Mr.  Attorney  General.  I  appreciate 
your  interest  in  this  verv  severe  matter  that  probably  is  at  the  root 
of  the  problems  that  plague  this  country  more  consistently  than 
any  other  single  source. 

I  refer  to  drugs  as  rat  poison.  You  know  what  happens  to  rats 
when  they  consume  the  poison.  Well,  that  is  what  happens  to 
people  when  they  consume  drugs.  It  is  a  “no  win"  game,  as  we  all 
know.  In  fact,  it  is  an  “all  lose"  game. 

I  think  most  people  recognize  that,  but  it  appears  to  be  an  eva¬ 
sive  target  that  we  are  having  difficulty  in  embracing  and  control¬ 
ling.  So  I  look  forward  to  hearing  from  you,  as  well,  and,  Mr. 
Chairman,  I  thank  you  for  having  conducted  this  hearing  today. 

Mr.  Rangel.  Thank  you. 

Mr.  Mfume. 

OPENING  STATEMENT  OP  HON.  KWEISI  MFUME 

Mr.  Mfume.  Mr.  Chairman,  I  do  not  have  prepared  remarks.  I 
want  to  thank  you,  however,  for  convening  us  here.  As  most  of  us 
on  this  committee  will  witness,  it  has  been  a  while  getting  to  this 
point,  and  we  are  certainly  happy  to  have  with  us  the  Attorney 
General  who,  in  my  estimation  at  least,  appears  to  bring  a  genuine 
sensitivity  to  this  position  and  certainly  has  made  a  very  quick 
transition  into  the  role  of  Attorney  General, 
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There  are  a  number  of  questions  that  most  of  us  have  about 
Weed  and  Seed,  of  course,  and  I  assume  that  as  we  progress 
through  the  hearing  today  we  will  try  to  get  around  to  all  of  those. 
I  certainly  have  some  question  about  the  cost  aspect  of  it  and  the 
fact  that  $220  million  of  it  is  supposed  to  be  made  available 
through  earmarking  funds  from  other  programs. 

So  I  hope  the  Attorney  General  counsel  will  shed  some  light  on 
that  and  the  fear  that  some  people  have  that  we  are  robbing  Peter 
perhaps  to  pay  Paul. 

Also,  I  look  with  a  great  deal  of  anticipation,  Mr.  Attorney  Gen¬ 
eral,  with  you  also  being  able  to  try  to  allay  the  fears  of  some 
people,  fears  that  are  born  out  of  uncertainty  because  it  is  new  in 
some  respects  and  fears  by  some  people  that  Weed  and  Seed  is 
something  that  is  perhaps  targeted  against  them  or  will  work 
against  them. 

So  I  welcome  your  comments.  I  am  certainly  glad  that  you  are 
here.  Particularly,  as  the  chairman  said,  we  are  also  happy  that  we 
did  not  get  a  letter  or  a  subordinate  or  someone  else,  that  you  have 
come  yourself.  I  think  that  is  a  strong  statement  about  your  con¬ 
cern  about  the  items  that  this  committee  has  before  it. 

We  welcome  those  comments,  and  I  thank  you  again  for  appear¬ 
ing. 

Mr.  Chairman. 

Mr.  Rangel.  Mr.  Guarini. 

OPENING  STATEMENT  OF  HON.  FRANK  J.  GUARINI 

Mr.  Guarini.  Thank  you,  Mr.  Chairman.  Thank  you  for  having 
these  hearings.  It  is  very  timely  and  very  important  in  view  of  the 
tragedy  in  Los  Angeles  and  the  riots  that  have  galvanized  a  great 
deal  of  support,  to  address  the  problems  of  our  inner  cities. 

I  also  want  to  thank  you,  Mr.  Attorney  General,  for  your  prompt¬ 
ly  being  here  and  cooperating  with  the  committee. 

Both  parties,  Democrats  and  Republicans,  are  now  trying  to 
work  and  forge  legislation  to  buy  new  resources  for  our  inner 
cities,  and  the  $500  million  as  proposed  for  Weed  and  Seed  is  cer¬ 
tainly  an  important  step  in  the  right  direction. 

However,  it  must  be  pointed  out  that  we  have  also  at  the  same 
time  cut  existing  programs,  including  public  housing,  community 
development  block  grant  funds,  which  really  go  to  inner  cities, 
which  is  really  key  money  that  is  very  necessary  and  really  is 
money  that  would  be  part  of  the  concept  of  Weed  and  Seed. 

So,  therefore,  those  cuts,  I  think,  are  counterproductive.  Now,  we 
have  in  Trenton  and  we  had  hearings  with  Mayor  Palmer  in  Tren¬ 
ton  in  my  state.  New  Jersey,  great  success  in  regard  to  the  Weed 
and  Seed  Program,  and  they  have  even  committed  some  of  their 
local  funds  because  it  is  so  important. 

The  Attorney  General  of  New  Jersey,  Robert  Del  Tufo  has  even 
committed  for  community  police  additional  monies  taken  from 
other  law  enforcement  activities. 

So  we  are  trying  to  help  ourselves  on  the  local  level,  but  we  need 
a  great  deal  of  help,  input  and  understanding  from  the  national 
level,  and  you  can  provide  that. 
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We  do  not  want  to  build  more  prisons.  We  do  not  have  the 
money  to  build  more  prisons.  We  want  to  be  able  to  attack  the 
problem  intelligently  and  go  to  the  core  and  heart  of  it,  which  is  in 
our  inner  cities. 

So  I  want  to  thank  you  very,  very  much  for  being  here,  Mr.  At¬ 
torney  General,  and  we  will  weed  out,  but  we  must  spend  more 
money  in  seeding. 

Thank  you. 

Mr.  Rangel.  I  ask  that  the  record  remain  open  for  my  prepared 
remarks  to  be  entered  and  all  other  members  who  have  prepared 
opening  statements,  if  there  is  no  objection. 

Mr.  Ramstad.  Mr.  Chairman. 

Mr.  Rangel.  Mr.  Ramstad. 

OPENING  STATEMENT  OF  HON.  JIM  RAMSTAD 

Mr.  Ramstad.  Mr.  Chairman,  just  very  briefly,  if  I  may,  I  do 
want  to  commend  you,  Mr.  Chairman,  for  your  leadership  in  this 
area,  and.  General  Barr,  I  thank  you  for  yours,  as  well. 

Mr.  Chairman,  I  just  want  to  make  one  point.  I  have  a  prepared 
statement,  which  I  intend  to  submit  for  the  record.  I  do  not  want  to 
take  inordinate  time,  but  I  do  want  to  make  one  point,  Mr.  Chair¬ 
man. 

It  is  time  for  this  committee  and  this  Congress  to  put  aside  poli¬ 
tics  as  usual.  These  problems  are  too  serious  for  business  as  usual 
in  Washington,  and  the  people  are  sick  and  tired  of  a  Democrat  ap¬ 
proach  or  a  Republican  approach.  We  have  got  to  be  smarter,  and 
we  have  got  to  cast  politics  aside  and  come  up  with  a  bipartisan 
approach  to  the  problems  of  the  inner  cities  and  the  problem  of 
drug  addiction  and  unemployment  which  go  hand  in  hand. 

I  commend  you.  General  Barr,  and  you.  Chairman  Rangel,  be¬ 
cause  I  believe  that  you  are  trying  to  do  just  that,  and  Weed  and 
Seed  in  my  judgment  embodies  the  elements  of  a  program  that  we 
need  for  the  inner  city. 

I  have  more  than  a  political  or  a  passing  interest  in  the  problems 
of  people  with  alcohol  and  drug  addiction,  I  happen  to  be  a  recover¬ 
ing  person,  and  I  know  what  they  go  through  every  day  of  their 
lives.  I  understand  this  problem  first  hand,  and  I  am  very  encour¬ 
aged  by  the  positive  signs  coming  from  the  Weed  and  Seed  pilot 
programs. 

This  week  I  picked  up  in  my  dentist's  office  a  copy  of  Newsweek, 
and  I  read  an  article  that  I  just  want  to  share  with  the  committee. 
It  talked  about  the  program  in  Trenton,  New  Jersey,  where  a 
$750,000  grant  went  to  a  small,  new,  community  policing  unit  de¬ 
signed  to  get  cops  out  of  their  cars  and  onto  the  streets  where  they 
could  work  in  closer  collaboration  with  residents. 

A  young  woman,  a  florist  by  the  name  of  Ina  Ford,  said  that  the 
sidewalk  in  front  of  her  shop  on  Martin  Luther  King  Boulevard 
used  to  be  swarming  with  crack  cocaine  dealers,  and  thanks  to  the 
introduction  of  this  program,  with  stepped  up  police  attention  and 
a  better  understanding  of  the  drug  problems,  it  restored  a  sense  of 
cohesion  to  the  area.  She  said,  “We  are  coming  together  as  a  neigh¬ 
borhood." 
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Well,  Mr.  Chairman,  I  believe  that  is  what  we  have  to  do.  We 
have  to  come  together  as  a  neighborhood,  and  that  is  what  Oper¬ 
ation  Weed  and  Seed  is  all  about,  getting  communities  involved  in 
crime  prevention  and  neighborhood  revitalization,  empowering 
people  to  take  charge  of  their  lives  and  their  surroundings. 

So  I  truly  hope  we  can  do  this  in  a  bipartisan  way  and  deal  with 
the  Nation’s  problems  because  they  are  too  serious  for  politics  as 
usual. 

Thank  you,  Mr.  Chairman. 

Ml ,  Rangel.  Mr.  Barr. 

STATEMENT  OF  THE  HONORABLE  WILLIAM  P.  BARR,  ATTORNEY 
GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  have  a  prepared  statement  and  ask  that  it  be  entered  in  the 
record. 

Mr.  Rangel.  Without  objection. 

[The  statement  of  Mr.  Barr  appears  in  the  Appendix.] 

Mr.  Barr.  I  would  like  to  thank  you,  Mr.  Chairman,  Mr.  Cough¬ 
lin,  and  the  other  members  of  the  committee  for  your  comments. 

I  think  the  Department  has  had  a  very  constructive  relationship 
with  this  committee,  and  I  am  looking  forward  to  carrying  that  out 
as  we  work  on  Weed  and  Seed  and  other  issues  that  confront  us. 

I  very  much  appreciate  the  opportunity  to  come  up  and  discuss 
the  Weed  and  Seed  program  with  you.  I  know  there  are  some  ques¬ 
tions  about  it,  and  I  am  happy  to  answer  them. 

We  think  it  is  a  new  idea,  common  sense  idea,  that  provides  a 
strategy  for  citizens  in  our  inner  cities  to  reclaim  their  neighbor¬ 
hoods  and  also  to  help  them  restore  those  neighborhoods,  physical¬ 
ly  and  economically. 

I  thank  you,  Mr.  Chairman  and  Mr.  Coughlin,  for  your  leader¬ 
ship  particularly  in  helping  us  develop  this  project  and  supporting 
our  early  efforts  to  get  this  underway. 

I  think  it  is  time,  as  Congressman  Ramstad  said,  that  we  pull  to¬ 
gether  here.  These  are  serious  issues  facing  our  cities  and  our  coun¬ 
try,  and  now  is  the  time  to  move  beyond  politics  and  try  to  work 
this  out  in  a  bipartisan  fashion. 

In  fact,  like  in  so  many  other  things,  out  in  the  field  where  these 
programs  are  getting  underway  in  our  demonstration  cities,  the 
people  out  in  the  field  have  moved  beyond  politics.  They  are  work¬ 
ing  together.  There  is  no  Republican  and  Democrat  out  there. 
There  are  Democratic  mayors  working  with  Republican  prosecu¬ 
tors,  working  with  community  groups,  and  so  forth,  and  I  think 
that  is  the  kind  of  spirit  we  need  here  in  Washington  to  get  this 
kind  of  program  underway. 

I  will  let  my  prepared  statement  really  speak  for  itself.  I  would 
sort  of  like  to  just  spend  a  moment  on  the  overall  philosophy  here 
because  I  think  that  is  important. 

This  is  really  not  so  much  a  new  spending  program,  although  we 
can  talk  about  level  of  resources.  It  is  really  a  strategy  and  a 
method  of  applying  our  resources  in  a  way  that  I  think  is  a  smart¬ 
er  way  of  doing  it  and  one  that  will  bear  better  results. 
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I  think  the  program  recognizes  two  important  facts  or  realities. 
One  is  I  think  we  have  to  recognize  that  our  efforte  at  social  reha¬ 
bilitation  or  revitalization  of  our  cities,  which  is  critical  and  should 
continue,  has  to  go  hand  in  hand  with  strong  law  enforcement,  a 
holistic  approach  as  Congressman  Traficant  said. 

I  think  we  have  to  recognize  that  things  have  reached  a  level  in 
our  country  where  serious  crime  is,  in  fact,  contributing  to  poverty. 
It  is  a  serious  problem  in  our  inner  cities,  and  the  principal  victims 
of  violent  crime  in  our  society,  and  I  know  I  do  not  have  to  tell  the 
members  of  the  committee  this,  are  the  minorities  and  the  inner 
city  residents.  The  crime  rate  in  the  suburbs  is  lower.  The  real 
brunt  of  the  violent  crime  problem  is  being  borne  by  minorities 
and  inner  city  residents. 

In  many  oi  our  communities  in  the  inner  cities,  there  is  a  perva¬ 
sive  atmosphere  of  fear.  In  my  first  six  months  as  Attorney  Gener¬ 
al,  I  have  traveled  around  the  country,  and  I  have  gone  into  the 
inner  city  communities,  and  I  have  gone  into  the  housing  projects. 
I  have  gone  to  the  schools,  and  community  centers.  I  have  been  to 
boot  camps  where  kids  who  have  gotten  in  trouble  have  been  as¬ 
signed,  and  tried  to  learn  as  best  I  can  about  the  dynamics  there. 

One  thing  that  struck  me  on  my  trips  is  the  rows  and  rows  of 
houses  of  the  law-abiding  citizens  in  many  of  these  communities 
that  are  barred  up,  bars  on  the  windows,  bars  on  the  doors,  and 
really  in  a  sense  prisoners  in  their  own  home. 

I  remember  I  was  in  Trenton  and  went  into  a  mini-police  station. 
There  was  an  older  woman  there  who  said  to  me,  "Mr.  Barr,  when 
are  you  going  to  make  this  community  safer?  I  am  in  my  golden 
years,  and  my  husband  and  I  should  be  enjoying  our  lives.  Instead 
we  live  in  perpetual  fear  of  these  drug  dealers,”  and  so  forth. 

In  another  housing  project  in  Fort  Worth  where  a  drug  traffick¬ 
ing  gang  had  just  been  taken  out,  the  residents  came  out  of  their 
houses  talking  to  me  and  the  mayor  and  saying  this  was  the  first 
time  in  many  months  that  they  actually  slept  in  their  beds.  Nor¬ 
mally  in  that  housing  project  people  sleep  on  the  floors  because 
they  ore  afraid  of  the  bullets  ricocheting. 

I  think  that  poverty  does  contribute  to  crime  obviously,  but  we 
are  caught  in  a  vicious  cycle  where  crime  is  contributing  to  pover¬ 
ty.  It  is  playing  a  role  in  the  decline  of  our  neighborhoods,  deter¬ 
ring  investment,  and  it  is  making  it  difficult  for  many  of  our 
projects  to  reach  their  full  potential. 

One  commentator,  I  think,  wrote  an  interesting  description 
which  sums  up  the  impact  that  crime  can  have  on  the  neighbor¬ 
hood  and  the  community.  He  says: 

Neighborhood  deterioration  usually  starts  with  an  increased  sense  of  fear  and  vul¬ 
nerability.  Commerce  slows.  People  go  elsewhere  to  shop  and  stay  off  the  streets  in 
the  evening.  Stores  put  in  alarms  and  bars  on  the  windows.  Going  out  of  business 
sales  increase,  and  as  businesses  change  hands,  the  quality  of  the  merchandise  de¬ 
clines  and  prices  rise.  Buildings  get  shabbier  and  some  are  abandoned.  Disorderly 
street  behavior  increases.  Investments  and  loans  dry  up.  People  who  can  afford  to 
move  out  of  the  area  do.  Schools  deteriorate,  and  the  community  slides  down  the 
spiral  of  economic  and  social  decline. 

I  do  not  think  we  can  have  two  standards  in  this  country,  two 
standards  of  justice  or  two  standards  of  public  safety,  one  in  the 
suburbs  and  one  in  the  inner  cities.  I  think  all  citizens  in  the 
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United  States  have  a  right  to  be  protected  so  that  they  can  go 
about  pursuing  their  dreams  and  opportunities. 

So  I  view  the  law  enforcement  component  of  this  as  an  essential 
part  of  rebuilding  our  cities  because  I  think  it  provides  the  founda¬ 
tion  upon  which  our  other  programs  can  be  built  and  can  bear  fruit 
and  be  much  more  successful  than  they  have  been. 

I  think  we  have  to  recognize  though,  and  I  think  people  in  law 
enforcement  are  the  first  to  recognize  it,  and  that  is  that  law  en¬ 
forcement  alone  cannot  offer  the  long-term  prospect  of  the  safer 
America.  Law  enforcement  alone  cannot  do  the  job. 

We  need  sustained  commitment  to  the  development  of  our  neigh¬ 
borhoods  and  communities,  and  we  do  have  to  address  the  condi¬ 
tions  that  contribute  to  crime.  We  do  need  jobs  and  economic  op¬ 
portunity.  We  need  education.  We  need  youth  programs.  We  need 
drug  education  and  prevention  programs,  job  training,  the  whole 
host  of  strategies  and  economic  opportunity  to  deal  wi'  h  these 
problems. 

Because,  as  you  say,  the  cost  of  dealing  with  them  in  terms  of 
crime  is  very  high,  not  only  the  cost  of  crime  itself,  which  is  so 
high,  but  the  law  enforcement  cost  of  dealing  withXviolent  offend¬ 
er. 

Weed  and  Seed,  I  think,  links  up  our  efforts  on  the  social  side 
and  the  law  enforcement  side  so  that  each  side  can  support  the 
other,  and  I  think  that  way  law  enforcement  is  more  effective  and 
the  social  programs  will  be  more  effective. 

Another  thing  that  the  Weed  and  Seed  approach  does  which  we 
think  is  common  sense  is  to  integrate  the  social  side  more  than  it 
has  been  and  coordinate  it  more  than  it  has  been.  I  think  we  have 
had  a  tendency  here  in  Washington  to  have  the  different  grant¬ 
making  agencies  go  off  and  each  do  their  own  thing,  so  to  speak, 
with  one  department  giving  a  youth  grant  over  here  and  another 
department  giving  a  high  risk  youth  grant  here  and  another  a  drug 
grant  there. 

Those  three  grants  may  have  been  great  if  they  worked  together 
and  reinforced  one  another,  and  yet  they  may  just  be  given  out 
willy-nilly  to  different  neighborhoods  without  regard  to  where  we 
could  have  the  most  impact,  and  I  think  trying  to  bring  some  cohe¬ 
sion  to  our  efforts  is  one  of  the  benefits  of  Weed  and  Seed. 

Then  another  area,  of  course,  is  that  Weed  and  Seed  is  designed 
to  embrace  the  concept  of  enterprise  zones,  which  provides  a  pow¬ 
erful  incentive  to  attracting  investment  and  job  opportunities  and 
economic  growth,  which  has  to  be  part  of  the  solution. 

The  second  reality,  I  think  that  Weed  and  Seed  addresses  is  the 
need  if  we  are  going  to  have  a  chance  of  reducing  crime  and  re¬ 
building  our  cities  and  our  inner  city  communities;  that  we  have  to 
do  so  by  building  a  broad  coalition  that  engages  all  segments  of  the 
community  in  a  working  partnership. 

Law  enforcement  has  to  work  together  with  the  community,  and 
I  think  back  in  the  1970’s  we  got  into  the  business  of  applying  tech¬ 
nology  to  law  enforcement  and  putting  police  in  cruisers  and  rely¬ 
ing  heavily  on  communications  equipment  and  moving  very  aggres¬ 
sively  to  the  model  of  response  policing,  with  the  911  and  the  dis¬ 
patchers,  and  so  forth. 


9 


What  that  has  done  is  that  has  undercut  the  fundamental  bond 
that  has  to  exist  between  law  enforcement  and  the  community,  and 
what  we  have  going  on  around  the  country,  and  it  is  a  reform  that 
police  departments  themselves  are  in  the  vanguard  on,  and  that  is 
bringing  the  police  back  into  the  community  and  working  as  a 
team,  as  partners  with  the  community  itself,  because  that  loads  to 
better  and  more  effective  and  safer  communities,  and  as  important¬ 
ly,  it  breaks  down  the  distrust  that  exists  sometimes  on  both  sides, 
on  the  community’s  side  and  on  the  police  side. 

I  think  long  term  this  is  the  wave  of  the  future,  and  the  Weed 
and  Seed  Program  on  the  law  enforcement  side  tries  to  reestablish 
that  bond,  It  is  supporting  the  community  policing  concept. 

But  I  think  also  that  we  have  to  be  partners  on  the  social  side,  as 
well,  and  I  think  too  often  in  the  past  we  have  sort  of  parachuted 
in  programs  and  dictated  a  lot  to  the  community  itself  about  how 
we  wanted  the  community  to  do  its  business  and  the  people  to  do 
their  business,  and  I  do  not  think  we  have  given  enough  credit  to 
the  fact  that  there  are  solutions  and  problem  solvers  in  the  com¬ 
munity  itself. 

I  think  the  Mayor  of  Trenton  has  a  good  line  1  like  to  use  that  I 
stole  from  him.  Mayor  Palmer,  who  says,  “We  may  need  help,  but 
we  are  not  helpless.”  And  I  think  too  many  programs  in  the  past  in 
the  way  they  have  been  applied  sometimes  treat  the  beneficiaries 
of  the  programs  as  helpless  in  an  overly  paternalistic  way. 

So  part  of  the  Weed  and  Seed  concept  is  to  have  the  community 
involved  in  the  solutions  at  the  table,  to  be  part  of  the  decision¬ 
making  process  as  to  how  to  make  the  community  safer  and  how  to 
provide  these  programs.  So  an  essential  ingredient  of  the  program 
then  is  the  community  involvement,  and  we  see  our  role  more  as 
helping  and  supporting  those  local  efforts  where  we  think  ultimate¬ 
ly  the  solutions  lie. 

I  think  most  of  you  know  how  the  program  works,  but  I  will  just 
very  briefly  summarize  it.  The  first  step,  and  this  does  not  neces¬ 
sarily  mean  chronologically,  but  conceptually  a  first  step  is  a  uni¬ 
fied  law  enforcement  effort  working,  again,  in  partnership  with  the 
community  to  identify  the  criminal  problems  in  the  community, 
the  safety  threats,  the  gangs,  the  drug  dealing,  and  to  attack  those 
criminal  problems  aggressively  and  with  the  support  of  the  commu- 
nity. 

Then  as  those  threats  are  dealt  with,  install  community  policing, 
bringing  the  police  closer  to  the  community  and  providing  the  pres¬ 
ence  and  the  safety  that  really  the  community  demands  and  de¬ 
serves. 

Finally,  a  broad  panoply  of  programs.  Federal,  State,  local,  pri¬ 
vate,  public,  are  then  brought  to  bear  in  a  coherent  way  in  that 
community  to  solve  problems  and  to  provide,  to  seed  in,  the  long¬ 
term  stability  and  growth  that  is  needed. 

Now,  we  have  20  demotjstration  projects  underway,  and  we  got 
them  started  very  quickly  this  year  because  we  did  want  to  hit  the 
ground  running,  get  out  there,  start  building  support  for  this  ap¬ 
proach,  start  learning  more  about  what  was  necessary  and  better 
ways  of  approaching  the  job,  and  we  have  these  demonstration 
projects  out  there. 
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But  we  would  like  to  substantially  expand  the  program  this 
coming  year,  and  the  President  is  asking  for  a  total  of  $500  million 
in  the  program.  As  vou  know,  part  of  that  is  tied  to  the  passage  of 
the  enterprise  zone  legislation. 

Now,  I  think  there  have  been  some  questions  raised  about  wheth¬ 
er  this  is  all  Weed  and  no  Seed,  and  I  think  you  would  recognize, 
Mr.  Chairman,  as  we  discussed  earlier,  that  that  is  really  an  unfair 
criticism  at  this  stage  because,  admittedly,  the  Department  has 
mostly  Weed  money,  and  we  got  this  underway  this  year  so  we 
could  have  a  running  start  for  fiscal  year  1993.  Most  of  our  money 
is  by  necessity  law  enforcement  money. 

But  even  Justice  grant  money  that  we  are  using  this  year  in  our 
demonstration  projects,  38  percent  of  that  goes  to  law  enforcement 
or  suppression  activities.  Thirty-seven  percent  goes  to  community 
policing^,  and  25  percent  goes  to  Seed  programs  like  Boys  and  Girls 
Clubs,  Safe  Havens,  those  kinds  of  programs. 

So  some  of  the  Justice  Department  money  even  this  year  is  going 
to  Seed,  but  we  need  more  Seed  money,  and  I  think  that  the  oasic 
ratio  set  forth  in  the  President’s  proposal  demonstrates  our  con¬ 
cept.  It  is  actually  $610  million,  I  believe,  but  out  of  that  amount, 
$480  million  would  be  Seed  money  and  $30  million  would  be  Weed 
money. 

So  we  understand  that  we  do  need  the  Seed  to  go  with  the  Weed, 
and  we  need  a  lot  more  Seed  than  we  currently  have  right  now. 

The  other  aspect  of  the  program,  and  this  will  be  my  final  point, 
is  the  leveraging  effect  or  it  because  part  of  our  requirement  for 
Weed  and  Seed  is  the  State  governments  and  the  local  govern¬ 
ments  and  the  private  sector,  businesses  or  development  councils 
or  what  have  you,  foundations,  come  to  the  table  and  have  a  will¬ 
ingness  to  provide  resources  to  this  effort. 

So  we  have  substantially  leveraged  the  Federal  resources  this 
year  in  our  program,  and  I  think  out  of  11  sites,  we  have  put  in  $12 
million  across  the  board,  but  out  of  11  sites,  we  have  more  than 
$100  million  in  State  and  private  resources  going  into  the  same 
prmects.  So  that  is  mostly  Seed  money. 

So  just  a  little  bit  of  Weed  money  can  generate  a  lot  of  Seed 
money,  and  I  am  now  going  to  close  these  remarks,  and  I  would  be 
glad  to  answer  questions,  but  just  let  me  go  back  and  again  thank 
you  for  your  interest  and  this  committee  for  its  interest  m  this  pro¬ 
gram,  and  I  look  forward  to  working  with  the  committee  to  see  if 
we  can  get  this  thing  moving. 

Mr.  Rangel.  Thank  you,  and  I  am  confident  that  no  matter  what 
the  questions  are,  it  is  not  going  to  take  us  off  track  as  to  the  lead¬ 
ership  that  you  have  provided,  and  we  are  partners  and,  indeed, 
equal  partners.  So  any  thrust  that  we  have  is  only  for  the  purpose 
or  trying  to  improve  when  we  find  the  flexibility  to  do  that. 

I  have  founa,  or  the  committee  has  found,  that  the  Justice  De- 

[)artment  does  an  extraordinary  job  when  it  comes  to  coordinating 
ocal  and  State  law  enforcement  activities.  The  single  most  impor¬ 
tant  exception,  of  course,  is  the  City  of  New  York,  with  your  high 
intensity  drug  area  program,  where  a  recent  hearing  with  Gover¬ 
nor  Martinez  appeared  to  correct  some  of  the  inequities  there. 

Who  do  you  envision  as  being  the  coordinator  of  the  so-called 
Seed  program,  the  social  and  education  programs? 
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Mr.  Barr.  The  overall  coordinator  of  the  program  as  a  Federal 
program,  we  see  the  U.S.  Attorney  playing  a  role,  which  is  largely 
a  role  of  pulling  the  people  together  and  keeping  the  people 
moving  to  achieve  a  common  objective. 

But  generally  in  the  cities,  what  is  happening  and  what  we  think 
is  a  good  idea  is  basically  somewhat  of  a  bifurcation,  a  task  force 
that  focuses  more  on  the  Weeding  and  then  a  task  force  that  fo¬ 
cuses  more  on  the  Seeding,  and  most - 

Mr.  Bangel.  Both  are  operated  by  the  U.S.  Attorney’s  Office? 

Mr.  Barr.  No.  Usually  the  Seeding  part  is  headed — that  task 
force  is  usually  headed — by,  I  think,  most  commonly  the  mayor. 

Mr.  Rangel.  Good. 

Mr.  Barr.  Or  it  could  be  someone  else.  In  another  city,  for  exam¬ 
ple,  I  think  the  mayor’s  office  has  designated  a  private  citizen. 

Mr.  Rangel.  That  is.  good.  At  least  it  is  flexible. 

Mr.  Barr.  Yes. 

Mr.  Rangel.  The  second  thing  is  that  you  and  I  and  others  have 
talked  about  this  new  proposal  prior  to  the  incidents  which  trag¬ 
ically  occurred  in  Los  Angeles.  Since  that  time  the  President  has 
met  with  you  and  other  Cabinet  officials  in  terms  of  preparing 
some  legislative  package  to  alleviate  the  conditions  in  areas  that 
have  this  same  potential  as  Los  Angeles  does. 

How  does  this  Weed  and  Seed  concept  fit  into  whatever  package 
may  be  presented  to  the  Congress? 

Mr.  Barr.  Well,  I  think  in  his  meetings  with  the  leadership,  the 
President  has  listed  his  priorities  and  what  he  would  like  to  see  in 
a  package.  The  leadership  has,  I  think,  expressed  a  lot  of  those 
things  they  are  sympathetic  with  and  agree  should  be  part  of  the 
package,  and  have  some  additional  things  that  they  think  should 
be  part  of  the  package. 

I  think,  in  fact,  today  there  are  some  discussions  going  on  to  see 
whether  or  not  there  can  be  some  agreement,  but  the  President 
would  like  to  have  Weed  and  Seed  as  part  of  the  package. 

Now,  on  the  specific  other  elements,  the  one  that  is  most  closely 
related  to  Weed  and  Seed  is  the  enterprise  zones  because  we  see 
Weed  and  Seed  and  enterprise  zones  reinforcing  one  another  and 
going  together. 

Does  that  answer  your  question,  Mr.  Chairman? 

Mr.  Rangel.  Well,  it  does,  but  I  assume  that  the  President  sees 
many  other  things  going  into  the  package  besides  the  enterprise 
tax  incentives,  besides  the  Weeding  of  the  criminal  element,  and 
that  the  Seeding  has  to  be  those  things  that  Lynn  Martin - 

Mr.  Barr.  Right. 

Mr.  Rangel  [continuing].  And  I  do  not  envy  the  Secretary  of 
Education,  but  we  meet  with  him  this  afternoon. 

In  any  event,  I  assume  the  entire  Cabinet  comes  forward  with 
those  types  of  programs  that  are  not  necessarily  Great  Society  pro¬ 
grams,  but  programs  that  are  designed  to  give  more  opportunities 
to  people  finding  themselves  in  the  situation,  and  that  the  enter¬ 
prise  zone  could  be  the  vehicle  that  would  include  Weed  and  Seed 
and  other  social  and  education  programs. 

Mr.  Barr.  That  is  correct. 

Mr.  Rangel.  My  last  question  is  then  I  could  assume  that  the 
criteria  of  these  areas  that  would  be  selected  would  be  different 
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from  the  Weed  and  Seed  Programs  that  you  have  in  the  past,  since 
we  do  not  know  and  it  is  not  important  now  as  to  how  you  selected 
them,  but  the  new  legislation  certainly  would  describe  in  detail  as 
to  what  makes  a  community  eligible  for  this  type  of  treatment. 

Mr.  Barr.  That  is  right.  Although  the  criteria  would  in  some 
cases  be  similar,  high  crime  areas,  high  unemployment  areas,  those 
are  some  of  the  criteria  we  use;  some  large  cities,  some  smaller 
cities. 

We  put  a  lot  of  emphasis  on  this  first  round  of  demonstration 
projects  on  existing  programs,  existing  relationships,  things  which 
we  knew  we  could  get  underway  quickly  because  of  the  method  of 
operating,  and  so  forth,  and  the  relationships  that  existed  in  those 
jurisdictions. 

I  think  now  there  are  a  lot  of  cities  that  are  getting  Weed  and 
Seed  Programs  started  without  new  resources,  without  the  Weed 
and  Seed  grants,  what  we  call  Level  2  Weed  and  Seed,  in  the  expec¬ 
tation  that  they  are  going  to  be  applying  for  Weed  and  Seed  for 
fiscal  year  1993. 

So  a  lot  of  the  infrastructure  is  now  being  put  together.  The 
steering  committees,  the  groups  are  coming  together.  So  I  think 
there  will  be  a  lot  more  opportunity  for  cities  to  participate  across 
the  country. 

Mr.  Rangel.  Exactly,  and  we  will  know  that  new  criteria.  I 
mean  I  am  not  objecting  to  what  Justice  has  done.  It  does  not  make 
any  difference,  but  we  will  be  able  in  the  Congress  at  least  to  see 
what  factors  are  necessary  for  a  community  to  be  eligible. 

Mr.  Barr.  Yes. 

Mr.  Rangel.  Mr.  Coughlin. 

Mr.  Coughlin.  Thank  you,  Mr.  Chairman. 

You  indicated  in  your  prepared  testimony  that  in  implementing 
a  Weed  and  Seed  Program,  you  organize  a  steering  committee,  and 
you  work  through  target  neighborhoods  and  community-based  or¬ 
ganizations.  I  have  two  questions  on  that  point. 

One,  it  is  obviously  important  that  this  be  a  very  carefully  tar¬ 
geted  effort  to  the  very  neediest  communities,  and  not  be  looked 
upon  as  some  sort  of  panacea  for  urban  redevelopment  or  some- 
tlfing  like  that. 

How  do  you  assure  that  it  is  targeted? 

Mr.  Barr.  Well,  in  the  grant  proposals,  the  steering  committee 
has  to  pick,  and  it  is  part  of  the  grant  application,  pick  a  particular 
community  that  meets  the  criteria  that  the  chairman  was  talking 
about.  So  it  is  a  designated  neighborhood.  You  can  see  it  on  a  map. 
That  is  the  Weed  and  Seed  area. 

Mr.  Coughlin.  Last  week  we  had  what  I  thought  were  some  ex¬ 
traordinary  hearings  on  community-based  organizations.  It  is  very 
difficult  to  go  into  a  neighborhood  which  is  only  part  of  a  city  per¬ 
haps  and  deal  with  that  neighborhood  unless  you  have  some  basis 
to  deal  with  it.  These  community-based  organizations  were  the 
people  you  could  deal  with  on  a  local  basis. 

You  mentioned  in  your  prepared  testimony  community-based  po¬ 
licing.  Now,  do  these  organizations  have  a  part  in  that,  and  how  do 
you  encourage  the  development  of  these  organizations  where  they 
do  not  exist,  these  community-based  organizations? 
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Mr.  Barr.  The  answer  to  the  second  part  of  the  question  first. 
We  do  not  have  as  part  of  this  program  an  effort  to  create  commu¬ 
nity  organizations  where  they  do  not  exist.  Frankly,  we  think  the 
place  to  start  this  program  anyway  is  where  there  is  already  strong 
community  support  and  sentiment  for  this  kind  of  effort,  and  those 
are  the  communities  where  it  is  most  likely  to  succeed  initially, 
and  I  think  that  is  the  place  we  should  start  our  efforts. 

The  first  part  of  your  question  is  the  role  of  community  policing, 
and  they  obviously  do  have  a  lot  to  say  about  it  because  it  is  done 
with  the  support  of  the  community.  Community  policing  is  not  im¬ 
posed.  It  is  something  that  the  community  wants  and  supports. 

It  involves,  as  you  know,  the  police  staying  out  with  the  commu¬ 
nity,  knowing  the  people  in  the  neighborhood,  having  a  mini-sta¬ 
tion  or  offices  in  the  housing  projects  or  on  the  block,  and  staying 
in  close  contact  with  the  community,  and  the  community  leaders 
regularly  meeting  with  the  police  to  solve  problems. 

Mr.  Coughlin.  One  of  the  things  that  this  committee  is  consider¬ 
ing  as  a  result  of  the  hearings  we  had  on  community-based  organi¬ 
zations  is  developing  some  kind  of  handbook  on  how  you  go  about 
doing  this  because  some  of  these  organizations  have  been  very  suc¬ 
cessful.  In  other  areas  where  there  is  great  need,  these  organiza¬ 
tions  that  are  so  important  to  the  Weed  and  Seed  Program  do  not 
exist. 

Would  such  a  handbook  be  a  good  idea? 

Mr.  Barr.  It  probably  would  be  a  good  idea.  I  am  not  sure  we 
need  that  for  Weed  and  Seed  because  right  now,  in  most  of  the 
cities,  there  are  active  community  groups  who  want  to  improve 
their  life  in  their  community. 

There  are  organizations  nationally  that  are  in  the  business  of 
going  out  and  helping  to  develop  these  community  groups.  I  am 
thinking  of,  for  example,  like  the  Southern  Christian  Leadership 
Conference  with  their  Wings  of  Hope,  which  relies  heavily  on  black 
churches,  and  other  similar  groups  are  heavily  involved  nationally 
in  going  about  and  developing  the  community  organizations  and  in¬ 
frastructure  that  is  necessary. 

In  fact,  we  are  working  very  closely  with  those  national  organiza¬ 
tions.  In  fact,  in  seven  of  our  current  Weed  and  Seed  cities,  we 
have  a  working  partnership  with  the  Southern  Christian  Leader¬ 
ship  Conference  Wings  of  Hope  Program  because  it  is  so  involved 
in  the  community. 

Mr.  Coughlin.  And  finally,  obviously  the  Weed  and  Seed  Pro¬ 
gram,  under  the  leadership  of  the  Department  of  Justice,  involves 
coordination  among  various  different  departments,  particularly  in 
the  Seed  part  of  the  effort. 

How  comfortable  are  you  with  the  level  of  cooperation  that  has 
been  obtained  between  the  various  departments  that  administer  all 
of  these  programs  under  the  leadership  of  the  Department  of  Jus¬ 
tice? 

Mr.  Barr.  I  am  very  comfortable  with  it  now.  People  are  pitch¬ 
ing  in,  and  I  hope  it  is  not  just  the  spirit  of  the  post-L.A.  period, 
but  ri^ht  now  people  are  very  enthusiastic  about  it,  and  I  do  not 
think  It  is  going  to  pose  a  problem  at  the  Federal  level. 

It  also  requires  a  lot  of  coordination  and  team  work  at  the  local 
level.  It  is  a  full-time  job  keeping  people  moving  together,  but  so 
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far  people  in  the  demonstration  projects  have  been  very  enthusias¬ 
tic  about  it. 

Mr.  Coughlin.  Thank  you,  Mr.  Chairman. 

Mr.  Rangel.  Thank  you. 

Mr.  Mfume. 

Mr.  Mfume.  Mr.  Attorney  General,  Baltimore  is  not  one  of  the 
16  cities  that  were  listed  as  demonstration  cities,  and  as  the  chair¬ 
man  said,  I  am  sure  there  will  be  some  clarity  and  some  crystalliz¬ 
ing,  at  least,  of  the  criteria  that  will  be  used  for  future  selections. 

But  there  are  a  couple  of  things  I  do  want  to  say  about  what  we 
are  doing  there,  some  of  which  you  and  I  spoke  privately  about  ear¬ 
lier,  and  they  go  to  the  core,  I  think,  of  the  things  that  you  have 
explained  as  the  process  under  which  Weed  and  Seed  were  to 
occur. 

We  have  a  unified  law  enforcement  effort  working  with  commu¬ 
nity  groups  to  identify  gangs  or  other  problem  areas  or  specific  in¬ 
dividuals,  if  necessary.  We  have  installed  community  policing 
against  the  doubts  of  many  people  and  against  some  resistance,  I 
should  say,  on  both  sides,  but  it  is  starting  to  work,  and  it  is  work¬ 
ing  very,  very  well  there,  and  we  have  been  able  to  leverage  local 
and  State  efforts,  as  well  as  private  sector  efforts,  to  bring  about  a 
sense  of  change. 

The  Nehemiah  Project,  which  now  has  300  units  of  housing  not 
scattered,  but  in  one  community,  which  has  revitalized  the  entire 
community,  where  crime  has  gone  down  and  a  great  deal  of  pride 
has  been  on  the  rise,  as  well  as  the  efforts  of  the  BUILD  organiza¬ 
tion,  Baltimore  and  United  in  Leadership  Development,  the 
churches  and  some  of  the  other  civic  groups. 

We  would  like  very  much  under  this  next  round  to  be  considered 
because,  quite  frankly,  we  think  that  we  have  been  out  in  the  fore¬ 
front  in  this,  and  it  has  been  difficult.  It  is  difficult  to  reinstill  a 
sense  of  pride  in  communities,  but  I  go  back  to  the  statement  you 
made  that  was  borrowed  from  the  Mayor  of  Trenton.  These  com¬ 
munities  need  help,  but  they  are  not  helpless.  They  just  need  an 
opportunity  to  do  those  sorts  of  things. 

If  we  get  to  the  point  of  fruition  with  regard  to  Weed  and  Seed,  I 
would  certainly  ask  that  you  take  that  into  consideration. 

I  need  for  you,  Mr.  Attorney  General,  if  you  would,  to  explain 
the  funding  process  as  you  see  it  because  it  is  my  understanding 
that  $220  million  of  the  funding  is  being  earmarked  to  come  from 
other  programs,  and  I  would  like  to  get  some  sense  of  what  other 
programs  the  Administration  has  in  mind  in  terms  of  diverting 
funds,  and  if  that  is  incorrect,  perhaps  you  can  correct  it. 

Mr.  Barr.  OK.  I  think  it  is  probably  fair  to  say  that  the  Weed 
and  Seed  Program  is  a  mechanism  for  applying  resources.  First  we 
have  the  law  enforcement  resources,  and  as  I  said,  that  is  $30  mil¬ 
lion,  and  I  think  most  of  that  is  so-called  new  money.  That  is  new 
appropriations  we  are  seeking. 

The  Seed  money  is  really  earmarking  money.  It  is  not  taking 
money  out  of  a  program  and  shifting  it  to  another  program.  It  is 
earmarking  a  percentage  of  other  programs,  whether  it  be  1,  2,  or  3 
percent  of  grant  money,  for  example,  and  it  requires  that  that 
money  be  applied  through  the  Weed  and  Seed  mechanism. 
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To  give  you  some  examples,  for  instance,  the  Job  Training  Part¬ 
nership  Act  money.  That  would  be  $28  million  of  that  fund.  An¬ 
other  example  would  be  the  Job  Corps,  at  $50  million.  Head  Start 
would  be  $54  million. 

Those  are  examples.  I  could  go  through  the  whole  list  if  you 
would  like. 

Mr.  Mfume.  Is  that  cooperation?  I  mean  I  understand  this  is  a 
presidential  policy,  and  I  would  assume  that  there  have  been  Cabi¬ 
net  meetings  where  representatives  of  secretaries  of  other  agencies 
may  have  expressed  some  concern  or  some  support,  for  that 
matter. 

But  is  it  fair  to  assume  that  there  is  a  genuine  consensus  within 
the  entire  administration  that  these  transfers  will  occur  and  that 
they  can  occur  without  damaging  the  existing  efforts  of  the  agen¬ 
cies? 

Mr.  Barr.  Yes.  In  fact,  we  have  already  set  up  a  deputies'  com¬ 
mittee  meeting  with  the  deputies  of  all  the  agencies  to  meet  regu¬ 
larly  on  Weed  and  Seed  to  be  sure  that  it  is  being  implemented; 
and  there  is  consensus  that  this  is  the  proper  way  to  go. 

Now,  one  of  the  things  we  would  like  to  have  legislation  for  is  to 
permit  some  kind  of  waiver  mechanism  because  some  of  the  ground 
rules  for  some  of  these  programs  are  so — over  the  years  they  have 
grown  up  with  so  much  red  tape  that  sometimes  in  order  to  get 
some  money  into  a  particular  neighborhood,  there  just  does  not 
seem  to  be  a  way  to  get  there  from  here  unless  we  have  some  kind 
of  waiver  authority. 

So  we  would  like  a  little  bit  more  flexibility,  but  the  statute  that 
we  have  proposed  would  make  it  clear  that  we  cannot  use  that 
waiver  to  defeat  the  purpose  of  the  program  or  to  do  something 
that  would  not  be  safe. 

So  we  do  need  a  little  bit  more  flexibility  under  the  law  to  make 
it  work  as  efficiently  as  we  would  like  to  make  it  work,  but  right 
now  the  agencies  are  committed  to  using  this  money  to  help  on  the 
Weed  and  Seed  approach,  and  the  more  that  I  think  the  other  Cab¬ 
inet  secretaries  have  been  out  on  the  road  and  have  seen  some  of 
these  sites,  they  come  back  very  enthusiastic  about  it. 

Mr.  Mfume.  Has  the  Administration,  at  least  to  the  best  of  your 
knowledge,  made  plans  for  introduction  of  the  legislation? 

I  do  not  know  how  dependent  the  transfer  is  on  the  legislation  or 
whether  or  not  it  is  a  significant  enough  amount  for  them  to  wait 
any  longer.  Has  a  bill  been  sent  up? 

Mr.  Barr.  I  think  we  have  sent  up  a  bill,  and  we  are  talking 
with  members  of  Congress  about  introducing  it. 

There  are  two  ways  that  we  could  go  here.  This  could  be  done 
through  appropriations,  which  has  some  advantage  of  not  requiring 
sequential  referral  or  referral  to  a  broad  number  of  authorizing 
committees. 

On  the  other  hand,  there  could  be  authorization  legislation,  as 
well. 

Mr.  Mfume.  Mr.  Attorney  General,  my  time  is  just  about  up.  Let 
me  ask  one  final  thing  if  I  might  that  is  an  aside  to  all  of  this,  and 
that  is  that  after  the  tragedy  in  Los  Angeles,  many  of  us  wrote  you 
and  wrote  the  President  asking  at  least  for  some  consideration  as 
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to  whether  or  not  there  was  the  potential  that  civil  rights  viola¬ 
tions  had  occurred. 

And  we  recognize  that  what  you  have  to  do  will  take  some  time, 
but  you  must  recognize  also  that  for  some  of  us  there  is  a  great 
deal  of  pressure  and  concern  coming  from  the  people  we  represent 
as  to  whether  or  not  their  Justice  Department  is,  in  fact,  moving 
with  dispatch  in  this  area. 

Is  there  anything  you  could  tell  myself  or  members  of  this  com¬ 
mittee  or  the  American  public,  for  that  matter,  to  assure  them  that 
you  are  moving  towards  some  sort  of  conclusion  with  regard  to 
your  own  review  of  the  case? 

Mr.  Barr.  Yes.  There  are  two  things  I  would  like  to  say  in  re¬ 
sponse  to  that.  First  is  to  take  the  opportunity  to  sort  of  lay  out  the 
chronology,  and  I  am  glad  you  have  given  me  the  opportunity  to  do 
it  because  I  think  there  may  be  a  perception  that  the  Justice  De¬ 
partment  was  prodded  into  this  or  only  took  this  step  because  of 
the  riots. 

This  Federal  investigation  was  started  at  the  time  of  the  Rodney 
King  incident.  As  we  do  in  all  of  these  cases  and  have  done  for  dec¬ 
ades,  when  we  think  that  the  State  in  good  faith,  as  this  prosecu¬ 
tor,  the  District  Attorney,  was  coming  in  to  handle  the  case  and 
was  going  to  bring  it  to  trial,  we  hold  our  case  in  abeyance  until 
the  completion  of  the  State  proceeding.  That  is  our  normal  policy. 

But  here,  in  fact,  there  was  another  compelling  reason  to  do 
that,  which  is  there  was  a  California  statute  which  would  have 
meant  that  if  the  Federal  Government  had  gone  first,  we  could 
have  blocked  any  further  State  action.  So  by  sequencing  it  as  we 
have  with  the  State  going  first,  it  kept  the  potential  of  the  Federal 
Government  going  second  so  that  there  will  be  two  investigations 
and  potential  proceedings. 

Within  an  hour  of  that  verdict,  we  were  moving  to  reactivate  our 
investigation  and  directed  prosecutors  to  go  out  to  California  to 
press  ahead.  There  were  statements  issued  in  L.A.  and  from  Wash¬ 
ington  that  afternoon,  after  the  verdict,  that  this  is  not  the  end  of 
the  process.  We  are  moving  on  our  case. 

Unfortunately,  with  all  of  the  news  of  the  riots,  that  did  not  get 
out  into  the  public  consciousness.  So  the  first  point  I  want  to  make 
is  we  were  not  prodded  into  this.  We  were  on  this  case  from  the 
beginning  and  intended  to  pursue  it  as  we  have. 

We  have  sent  out  top  prosecutors.  I  think  one  of  the  most  sea¬ 
soned,  highly  regarded  prosecutors  in  the  Civil  Rights  Division  is 
heading  the  case,  and  in  fact,  I  saw  that  some  civil  rights  groups 
had  put  out  a  press  release  applauding  his  role  in  it  because  of 
their  experience  with  this  particular  individual,  and  we  have  all  of 
the  investigative  resources  we  need. 

The  timing  of  this  is  dictated  by  the  professional  requirements  of 
the  team  that  is  doing  it.  No  one  would  like  more  than  me  to  ex¬ 
plain  in  detail  why  time  might  be  necessary,  but  as  I  have  said 
over  the  last  few  days,  whatever  time  is  being  taken  is  essential  so 
that  if  a  case  is  brought,  it  is  a  winnable  case  because  I  think 
people  want  to  make  sure  that  if  we  go  ahead  with  this,  the  Feder¬ 
al  Government  is  going  to  win  the  case. 
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So  we  have  to  put  in  the  time  now  because  we  have  the  tools,  the 
grand  jury,  and  so  forth  to  fully  develop  the  information.  I  wish  I 
could  be  more  specific,  but - - 

Mr.  Mpume.  Oh,  no,  I  know  that  you  cannot.  I  am  glad  that  you 
are  at  least  on  the  record  with  that.  Again,  my  time  has  expired. 
So  I  want  to  thank  you  for  your  appearance  here  and  go  back  to 
something  that  was  said  earlier,  and  that  is  that  I  think  you  will 
find  that  you  have  the  full  support  of  this  committee.  Republican 
and  Democrat,  as  it  relates  not  only  to  this  Weed  and  Seed  Pro¬ 
gram,  but  to  your  general  approach  and  the  enthusiasm  and  the 
sincerity  that  you  bring  to  your  job. 

Mr.  Chairman,  I  know  I  have  overstepped  my  time.  So  I  will  con¬ 
clude.  Thank  you. 

Thank  you,  Mr.  Attorney  General. 

Mr.  Barr.  Thank  you. 

Mr.  Rangel.  Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman.  First 
of  all,  I  would  like  to  add  my  words  of  praise  and  of  welcome  to 
you,  Mr.  Attorney  General.  Three  previous  members  of  the  com¬ 
mittee  who  have  asked  you  questions  all  represent  urban  areas, 
and  urban  area  problems  are,  indeed,  pressing.  We  saw  a  demon¬ 
stration  of  that  tragedy  on  television  when  the  Los  Angeles  riots 
occurred. 

However,  let  me  strongly  urge  you  not  to  forget  the  suburban 
and  ex-urban  areas  because  the  problems  of  drugs  and  the  prob¬ 
lems  of  gangs  are  there,  as  well.  It  seems  to  me,  if  there  is  a  con¬ 
centration  of  Federal  effort  in  the  urban  areas  only,  we  are  just 
going  to  see  the  criminals  move  out  into  the  suburban  areas.  Then 
we  are  going  to  have  a  problem  that  has  spread  and  one  that  is 
going  to  be  even  more  difficult  to  get  under  control. 

I  would  just  like  to  say  that  Mayville,  Wisconsin,  which  is  in  the 
district  I  represent,  has  had  numerous  published  reports  of  gang 
activity.  This  is  a  small  town  of  about  6,000  population  50  miles 
northwest  of  Milwaukee.  Gang  activity,  drug  peddling,  and  the 
crime  that  goes  with  it  simply  is  not  only  in  the  central  city  areas. 
It  is  all  over  the  place,  and  as  a  national  government,  I  think  we 
are  going  to  have  to  address  that  problem  wherever  it  occurs. 

Now,  having  said  that  and  given  my  sermon,  let  me  ask  you  one 
specific  question.  Last  year  I  spent  quite  a  bit  of  time  as  the  rank¬ 
ing  Republican  member  on  the  Crime  Subcommittee  of  the  House 
Judiciary  Committee,  putting  together  what  ended  up  being  the 
Democratic  Crime  Bill.  While  I  did  not  support  most  of  those  initia¬ 
tives,  there  was  one  initiative  I  thought  was  a  good  one,  and  that 
was  some  seed  money  relative  to  putting  cops  on  the  beat. 

Because  it  seems  to  me  there  has  been  an  alienation  between  the 
law  abiding  public  and  the  police  force  as  a  result  of  changes  in 
actual  street  crime  policing;  where  the  cops  have  gone  from  walk¬ 
ing  the  beat  to  being  in  the  squad  car,  and  the  only  time  citizens 
really  have  an  opportunity  to  deal  with  the  police  is  when  they 
have  to  make  a  911  emergency  call. 

Police-community  relations  with  the  vast  majority  of  the  public, 
whether  it  is  in  the  city  area  or  suburban  area,  would  be  improved 
with  face-to-face  dealings  with  the  police  as  the  police  are  working. 


18 


and  not  in  an  emergency  situation  when  a  crime  has  occurred  or 
there  is  a  medical  emergency  or  a  fire  or  something  like  that. 

Let  me  ask  you  what  the  Department  is  doing  along  that  line  be¬ 
cause  I  think  that  is  a  way  of  preventing  gangs  and  the  drug  push¬ 
ing  and  the  crime  that  goes  with  them  from  expanding  out  of  the 
areas  where  it  is  now  into  other  areas  which  so  far  have  escaped 
this  scourge. 

Mr.  Barr.  We  are  approaching  it  two  ways  currently.  We  have 
given  grant  money  from  the  Office  of  Justice  Programs  specifically 
to  assist  community  policing  programs  in  various  cities  or  towns  to 
get  underway  and  serve  as  demonstration  sites  so  that  we  can  pro¬ 
mote  the  idea  of  community  policing  nationally.  So  those  have  been 
direct  grants,  and  I  cannot  give  you  the  exact  amount.  It  is  about 
$20  million  in  grants  over  the  last  two  years  I  am  told. 

Then  the  other  way  is  through  Weed  and  Seed,  where  a  high  per¬ 
centage  of  the  Weed  money  goes  to  promoting  community  policing. 

I  think  part  of  the  solution  also  has  to  be  the  city  leadership,  the 
local  leadership  recognizing  that  we  do  need  investment  in  public 
safety  and  community  policing  does  not  come  cheap.  We  need  to 
have  these  people  out  in  the  communities. 

Mr.  Sensenbrenner.  Community  policing  is  a  very  nebulous 
term.  My  question  was  about  a  specific  program  to  get  the  cops  out 
of  the  squad  car  and  onto  the  streets. 

Mr.  Barr.  That  is  what  we  do. 

Mr.  Sensenbrenner.  You  know,  and  I  know  that  there  are  all 
kinds  of  ways  to  use  community  policing,  such  as  getting  the  police 
involved  in  things  like  Boys  and  Girls  Clubs,  which  I  support  in 
concept.  But,  you  know,  Mr.  Attorney  General,  the  bottom  line,  in 
terms  of  this  phase  of  how  to  make  our  neighborhoods  safer  is  to 
give  people  an  opportunity  to  interface  with  the  police  when  they 
do  not  need  them. 

Getting  the  police  out  of  the  squad  car  and  walking  up  and  down 
the  street,  I  think,  will  give  the  police  a  heck  of  a  lot  more  infor¬ 
mation  on  what  is  going  on  in  the  neighborhood  and  perhaps  be 
able  to  get  some  illegal  activity  nipped  in  the  bud  rather  than 
simply  having  them  sit  in  the  squad  car  listening  to  the  radio  and 
then  turning  on  the  blue  lights  when  there  is  a  911  call  and  ap¬ 
pearing  on  the  spot. 

Thank  you  very  much  for  being  here. 

Mr.  Barr.  Thank  you. 

Mr.  Rangel.  Mr.  Inhofe. 

Mr.  Inhofe.  I  have  no  questions. 

Mr.  Rangel.  Mr.  Ramstad. 

Mr.  Ramstad.  Mr.  Chairman,  just  one  question  to  which  Mr.  Sen¬ 
senbrenner  opened  the  door  in  terms  of  talking  about  the  crime 
bill.  I  know  this  hearing  is  not  about  the  crime  bill. 

But  nonetheless,  will  there  be  an  effort  on  the  part  of  the  Ad¬ 
ministration  to  come  up  here  and  talk  to  the  Democratic  leader¬ 
ship,  Republican  leadership  and  try  to  get  at  least  the  consensus 
elements,  including  the  Weed  and  Seed  Program,  from  the  crime 
bill  and  put  together  a  bipartisan  crime  bill  before  the  end  of  the 
year? 

Mr.  Barr.  The  answer  is  yes,  but  I  do  not  think  Weed  and  Seed 
has  to  be  part  of  the  crime  bill.  It  is  not  now,  and  I  think  we  can 
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move  on  Weed  and  Seed  separately,  but  we  would  like  to  see  a 
crime  bill  and  would  like  to  talk  further  about  whether  we  can  get 
some  kind  of  agreement  on  a  crime  bill  that  everyone  can  go  for¬ 
ward  with,  and  I  am  willing  to  do  that. 

Mr.  Ramstad.  Certainly,  and  Mr.  P^nsenbrenner  underscored  the 
community  policing  element  of  that  crime  bill,  and  there  are  other 
good  elements.  I  happen  to  be  one  of  only  six  or  seven  members  of 
this  side  of  the  aisle  who  supported  the  crime  bill  because  I 
thought  there  was  more  good  in  it  than  bad,  and  I  certainly  don^t 
want  to  open  the  door  today  to  a  debate  on  habeas  or  the  exclusion¬ 
ary  rule  or  the  Fourth  Amendment. 

But  nonetheless,  I  really  believe,  again,  we  have  to  put  politics  as 
usual  aside  and  come  up  with  a  reasonable,  responsible  crime  bill, 
and  so  I  encourage  your  efforts  in  that  regard,  Mr.  Attorney  Gener¬ 
al. 

Mr.  Barr.  Thank  you,  but  let  me  just  use  that  comment  as  an 
opportunity  to  point  out  that  the  crime  bill  has  a  substantial 
amount  of  money  authorized  in  it,  but  of  course,  the  key  is  getting 
the  money  appropriated. 

And  just  as  some  people  are  concerned  about  whether  certain 
social  programs  are  stealing  money  from  other  social  programs,  the 
way  things  looked  for  the  law  enforcement  budget  last  year  and 
now  they  way  they  look  this  year  is  very  bleak. 

Last  year  we  were  hurt  on  appropriations.  The  President's 
budget  request  was  substantially  reduced.  So  we  basically  had  very 
little  gro\^h  in  our  law  enforcement,  and  so  a  lot  of  programs  we 
wanted,  such  as  in  the  rural  areas,  we  have  not  been  able  to  do. 

Now,  this  year  the  budget  situation  is  such  that  we  are  very  con¬ 
cerned  about  our  appropriations  for  law  enforcement.  I  just  want 
to  take  this  opportunity  to  ask  members  of  the  committee  to  take  a 
look  at  that  and  support  the  President's  budget  for  law  enforce¬ 
ment  because  these  are  the  resources  we  need  to  get  out  there 
working  with  State  and  local  law  enforcement  to  do  a  better  job. 

If  we  have  two  flat  years  in  a  row,  we  are  really  going  to  be  hurt¬ 
ing. 

Mr.  Ramstad.  And  just  as  a  final  comment  to  that,  I  think  the 
fact  that  all  13  major  law  enforcement  associations,  cops  who  work 
in  the  real  world  of  crack  houses  and  who  deal  with  these  problems 
every  day  of  their  lives,  support  those  elements  to  which  you  speak. 

So  I  believe  it  is  essential  that  we  get  together  and  address  that 
crime  bill. 

Mr.  Barr.  Thank  you. 

Mr.  Rangel.  Mr.  Guarini. 

Mr.  Guarini.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  on  the  law  enforcement  side,  you  as  the  Attorney  Gen¬ 
eral's  Office  alone  are  getting  $93  million  more  in  the  President's 
budget  than  the  previous  year. 

Mr.  Barr.  This  year? 

Mr.  Guarini.  That  is  right,  and  we  are  squeezing  money  to  try  to 
find  money  for  our  inner  cities.  The  new  money  is  not  $500  million. 
It  is  only  $280  million.  $220  million  was  already  money  that  was 
going  to  the  cities. 

What  we  have  is  some  programs  that  have  been  worked  and 
relied  upon  by  local  governments,  like  CDBG  monies.  We  have  a 
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request  for  a  cut  of  $500  million;  a  cut  for  modernization  of  public 
housing  of  $509  million.  They  cut  $46  million  from  the  Job  Corps 
and  $28  million  from  the  Job  Training  Partnership  Act. 

Those  are  all  programs  that  are  key  for  our  State  and  monies 
that  would  otherwise  be  appropriated  for  inner  cities.  So  sometimes 
I  think  we  are  cutting  more  money  out  than  what  we  are  granting. 

The  monies  that  we  talked  about  for  the  programs  of  the  16 
cities  that  were  getting  monies  for  1992  for  your  pilot  projects  is 
only  the  sum,  as  I  understand,  of  $9  million. 

Mr.  Barr.  Excuse  me?  For  this  year? 

Mr.  Guarini.  Only  in  the  sum  of  $9  million. 

Mr.  Barr.  I  think  it  is  $12  million. 

Mr.  Guarini.  All  right.  Let’s  say  it  is  $12  million,  but  we  are 
talking  about  a  nation  of  250-some  odd  million  people,  and  we  are 
talking  about  a  very  egregious  situation  where  the  national  budget 
is  $1.4  trillion.  So  $12  million  to  address  what  has  happened  in  Los 
Angeles  and  the  other  cities  around  our  country  is  not  a  very 
strong  response. 

Now  if  we  have  monies  that  are  not  emergency  appropriated,  but 
monies  that  go  through  our  legislative  process,  for  1993  the  Presi¬ 
dent  is  proposing  this  $280  million  of  new  monies  or  a  total  of  $500 
million  for  the  inner  cities  where  the  problems  are  arising,  but 
that  money  does  not  happen  until  the  budget  is  brought,  which  is 
October  1st,  and  then  there  are  programs  and  applications  that 
have  to  be  applied  for,  which  means  that  it  will  not  be  perhaps 
until  some  time  at  the  middle  or  the  end  of  next  year  that  all  of 
that  paper  work  will  have  taken  place,  assuming  the  best  of  all 
worlds,  that  the  monies  are  appropriated. 

So  here  we  have  a  situation  which  is  festering,  and  it  is  going  to 
take  us  from  now  until  then,  at  least  a  year,  before  these  inner 
cities  and  communities  receive  the  kind  of  money  they  need  to 
attend  the  problem  that  is  very  volatile. 

I  do  not  know  if  we  can  wait  for  the  summers  or  wait  for  a  year 
for  this  to  happen.  I  know  the  process  of  government  is  slow,  but 
by  the  same  token  we  are  in  an  emergency  here,  and  I  imagine  the 
President  should  ask  for  emergency  monies. 

We  spend  70  percent  of  our  money  on  law  enforcement  and  pris¬ 
ons  and  30  percent  on  the  demand  side,  which  is  hardly,  hardly  suf¬ 
ficient.  We  need  community  policing,  and  it  gets  them  out  of  the 
cars. 

I  went  to  Hoboken,  New  Jersey,  and  saw  that  the  police  get  into 
the  stores,  into  the  houses  of  families,  into  the  back  yards.  They 
know  everything  about  their  place,  about  their  beat. 

They  know  also  everything  about  the  people  on  their  beat.  They 
play  basketball  in  school  with  the  kids  where  the  kids  start  relat¬ 
ing  to  the  police  and  they  are  not  afraid  of  them. 

Mr.  Barr.  That  program  is  paid  for  with  our  money,  Congress¬ 
man.  So  I  am  not  sure  why  you  are  assuming  that  tone  with  me.  I 
support  that  program. 

Mr.  Guarini.  No,  I  am  saying  community  police  is  excellent,  but 
there  is  not  enough  money  that  is  being  appropriated  for  the  kinds 
of  programs  that  are  working. 

Because  when  you  talk  about  $9  million  to  $12  million,  you  are 
not  talking  about  much  throughout  an  entire  United  States. 
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Mr.  Barr.  Well,  let  me  respond  to  that,  Congressman.  Let’s  first 
start  with  this  year,  1992.  We  took  Justice  Department  money  that 
otherwise  would  have  gone  to  the  U.S.  Attorneys  because  we 
thought  this  was  a  good  idea  and  we  wanted  to  get  it  up  and  run¬ 
ning  to  cut  down  the  lead  time,  precisely  for  the  reasons  you  say. 

So  we  have  used  our  own  resources  and  diverted  them  away  from 
prosecutorial  slots  into  these  kinds  of  programs,  and  we  used  asset 
forefeiture  money. 

I  would  have  liked  more  money  this  year,  but  the  appropriations 
committee  took  out  $751  million  from  the  Department  of  Justice’s 
budget.  Had  we  gotten  what  we  asked  for  from  Congress,  I  would 
have  had  a  lot  more  money  to  spend  this  year. 

Mr.  Guarini.  But  to  spend  on  prisons  and  law  enforcement. 

Mr.  Barr.  Partly  to  spend  on  prisons,  but  also  to  spend  on  this 
kind  of  thing. 

Mr.  Guarini.  Because  the  answer  is  on  the  supply  side.  On  a  for¬ 
feiture — 

Mr.  Barr.  Can  I — I  mean  you  had  a  lot  of  questions  in  there.  I 
would  like  a  chance  to  respond. 

Mr.  Guarini.  Certainly. 

Mr.  Barr.  So  in  fiscal  year  1992,  I  think  the  Department  exer¬ 
cised  leadership  in  getting  these  programs  up  and  running  and 
using  the  resources  that  we  had,  and  we  scraped  around  for  every 
dime  we  could  find  to  help. 

Now,  the  70-30  figure  you  used,  to  be  fair,  is  the  allocation  of  the 
drug  budget  money,  the  $12.7  billion  on  the  drug  budget.  That  is 
not  a  fair  breakdown,  however,  of  the  money  that  is  put  in  on  the 
social  side  versus  law  enforcement. 

Mr.  Guarini.  That  is  right. 

Mr.  Barr.  Law  enforcement  gets  less  than  1  percent  of  the 
budget.  So  I  do  not  think  it  is  fair  to  talk  about  building  prisons 
and  police  and  FBI  agents  as  if  this  is  a  big  drain  on  the  budget. 

Mr.  Guarini.  No,  but  we  do  need  that.  I  agree  with  that. 

Mr.  Barr.  OK.  Now,  on  the  social  side  of - 

Mr.  Guarini.  I  am  just  saying  our  priorities  or  our  emphasis 
may  be  wrong. 

Mr.  Barr.  Well,  on  the  social  side  of  the  ledger,  right  now  Feder¬ 
al  spending  has  been  going  up  on  all  of  the  means-tested  programs, 
not  each  single  one,  but  for  78  means-tested  programs,  and  since 
1965,  it  has  been  going  up  steadily.  It  went  up  steadily  in  the 
1980’s,  and  they  have  gone  up  substantially  under  this  administra¬ 
tion. 

In  fact,  the  Federal  share  has  gone  up  $134  billion  to  $197  billion 
under  President  Bush,  and  when  you  add  in  the  State  and  local 
contribution,  it  is  over  $280  billion  we  are  spending  on  means- 
tested  programs. 

I  am  not  saying  we  should  not  spend  it,  but  I  think  we  are  spend¬ 
ing  a  lot  on  the  social  side,  and  compared  to  what  we’re  spending 
on  the  law  enforcement  side,  it  dwarfs  it.  That  is  $3,100  per  aver¬ 
age  paying  taxpayer.  That  is  a  lot  of  money  we  are  putting  into 
these  programs. 

Now,  we  can  sit  here  all  day  and  talk  about  how  much  of  the 
money  is  new  money,  how  much  is  not  new  money.  I  have  said 
from  the  beginning  that  Weed  and  Seed  is  a  philosophy  and  a 
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strategy  about  how  to  apply  resources,  and  we  can  talk  about  what 
the  resources  should  be  in  Head  Start.  We  can  talk  about  what  the 
resources  should  be  in  Job  Training,  and  those  decisions  are  going 
to  be  made,  and  I  hope  they  are  going  to  be  negotiated  between  the 
leadership  and  the  White  House  and  will  come  to  some  resolution. 

What  I  am  here  to  talk  about  is  the  need  to  take  percentages  of 
those  programs  and  apply  them  through  this  funding  mechanism 
so  we  get  maximum  return  for  them. 

Mr.  Guarini.  Well,  let  me  just  conclude  by  saying  we  do  not 
want  high  promises  and  false  expectations  because  that  will  not  re¬ 
solve  any  problems  that  we  have  in  our  country,  and  it  is  a  matter 
of  priority. 

I  do  know  that  there  is  a  difficulty  which  you  have  in  trying  to 
make  the  monies  spread  out  because  we  are  in  a  budget  crunch. 
There  is  no  question  about  that. 

But,  by  the  same  token,  it  just  seems  to  me  that  we  have  to  get 
money  where  it  will  do  the  best  in  time  to  be  able  to  take  care  of 
the  emerging  problems  that  exist. 

Mr.  Rangel.  Mr.  Herger. 

Mr.  Guarini.  Thank  you. 

Mr.  Herger.  Thank  you  very  much.  Mr.  Chairman. 

Mr.  Attorney  General,  I  want  to  thank  you  for  being  here  and 
for  the  emphasis  that  you  are  placing  on  this  very  serious  problem 
of  drugs  and  the  emphasis  that  President  Bush  is  also  placing  on  it. 

We  have  heard  from  a  number  of  representatives  from  urban 
areas  of  our  country  and  at  least  one  from  a  suburban  area.  I  rep¬ 
resent  a  very  rural  area  of  Northern  California,  and  I  want  to 
make  sure  that  you  are  aware  that,  unlike  when  I  was  growing  up 
in  that  area,  the  drug  problem  is  no  longer  something  that  we 
know  about  only  what  we  hear  and  read  about  in  the  larger  cities. 

I  can  assure  you  that  even  our  small,  rural  areas  are  experienc¬ 
ing  this  drug  problem.  Obviously  your  emphasis,  as  you  mentioned 
earlier,  particularly  on  the  earlier  stages  of  our  Weed  and  Seed, 
are  going  to  be  in  the  areas  where  the  problems  are  the  most  dra¬ 
matic,  primarily  in  the  big  cities. 

I  just  want  to  emphasize  and  would  be  interested  in  your  com¬ 
ments  that  we  still  need  to  maintain  a  program  for  all  of  our  areas, 
including  our  rural  areas.  I  would  be  interested  in  your  comments. 

I  also  would  like  to  mention  a  particular  problem  that  we  have 
in  about  three  or  four  different  areas  of  rural  Northern  California 
where  we  have  communities  of  immigrants  from  Laos  and  Vietnam 
that  were  placed  there  after  the  war.  These  are  areas  where  really 
there  are  very  little  job  opportunities  for  them,  and  where  this 
drug  problem  has  been  a  growing  problem. 

Again,  I  would  be  interested  in  your  comments  on  what  we  are 
doing  specifically  for  the  rural  areas,  as  well  as  our  fight  in  our 
bigger  cities. 

Mr.  Barr.  Well,  first,  I  agree  that  we  have  to  have  a  national 
program,  and  the  point  I  made  at  the  beginning  about  the  inner 
cities  is  we  need  the  same  standard  of  protection  for  everybody.  All 
American  citizens  are  entitled  to  be  free  from  fear  of  crime  and 
drugs. 

So  our  enforcement  program  does  cover  rural  areas,  and  we  have 
been  seeking  both  last  year  and  this  year  in  our  budget  request  to 


23 


expand  our  rural  resources  both  through  DEA  joint  task  forces, 
where  we  work  with  State  and  local  in  a  joint  task  force  and 
through  expanding  FBI  agents  who  are  in  either  smaller  cities  or 
rural  areas  to  serve  as  the  backbone  for  our  counter-narcotics  and 
counter-gang  efforts.  That  is  why  we  need  additional  FBI  and  DEA 
agents,  primarily  to  expand  our  operations  there. 

Because  you  are  right.  Right  now  one  of  the  dynamics  that  is 
going  on  is  the  movement  of  gangs,  drug  trafficking  organizations, 
and  the  associated  crime  from  the  larger  cities — it  is  still  prevalent 
in  larger  cities — but  moving  out  into  smaller  cities  and  into  rural 
areas,  and  we  will  not  have  accomplished  very  much  if  we  move  it 
from  one  place  to  another. 

But  that  being  said  and  recognizing  the  importance  of  keeping 
up  the  pressure  in  the  rural  areas,  I  think  it  is  important  for 
people  in  the  suburbs  and  the  rural  areas  to  recognize  that  they 
have  a  direct  stake  in  what  happens  in  the  inner  cities  because  still 
where  the  gang  problem  is  most  prevalent,  where  the  gangs  are 
moving  out  from,  their  home  base  is  basically  the  larger  cities,  and 
those  are  the  hubs  of  drug  trafficking. 

So  I  think  by  effective  law  enforcement  in  the  major  cities, 
American  major  cities,  we  can  also  have  an  impact  beyond  those 
cities. 

Mr.  Herger.  I  thank  you  very  much,  and  again,  I  think  it  is  im¬ 
portant  even  though  so  much  of  our  emphasis  is  on  the  larger 
cities,  that  we  not  forget  that  as  the  pressure  increasingly  is  ap¬ 
plied  to  the  big  cities,  we  do  have  a  number  of  these  people  moving 
out. 

Particularly  in  my  area,  we  have  a  number  of  methamphetamine 
labs  in  the  mountain  areas.  We  need  to  keep  the  pressure  there  as 
well. 

Again,  I  thank  you  very  much  for  being  here  today. 

Mr.  Rangel.  Mr.  Payne,  Don  Payne. 

Mr.  Payne.  Thank  you  very  much. 

I  was  looking  at  some  recent  polls,  and  they  indicate  in  the  wake 
of  the  Rodney  King  verdict,  most  Americans  believe  the  criminal 
justice  system  treats  African-Americans  and  Hispanics  more  harsh¬ 
ly  than  whites.  Forty-one  percent  of  those  arrested  on  drug  charges 
were  black,  even  though  African-Americans  comprise  only  15  per¬ 
cent  of  the  drug  abusing  population. 

Last  year  a  San  Jose  Mercury  survey  of  700,000  found  that  at 
every  stage  of  pre-trial  negotiations,  whites  were  more  successful 
than  non-whites.  Of  those  with  first  felony  offenses,  one-third  of 
the  whites  had  their  charges  reduced. 

In  New  Jersey,  we  see  that  the  number  of  juveniles  that  are 
handed  up  to  be  tried  as  adults  is  overwhelmingly  higher  for  black 
youths  who  are  tried  as  adults.  We  find  that  pre-trial  intervention 
is  three  to  four  times  more  available  to  white  youths  and  first  time 
offenders  than  to  African-Americans. 

So  in  light  of  all  of  the  information,  do  you  and  the  President 
have  any  kind  of — first  of  all,  do  you  agree  that  there  may  be  a 
color  blind  justice  system,  and,  secondly,  if  you  do,  are  there  any 
plans  that  the  Justice  Department  may  have  in  terms  of  a  national 
level  effort  to  combat  this  situation? 
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Mr.  Barr.  I  think  that  our  criminal  justice  system  is  designed  to 
be  fair  and,  in  fact,  is  the  fairset  known  to  man;  that  it  has  built 
into  it  numerous  safeguards  to  protect  against  racial  discrimina¬ 
tion. 

Now,  when  we  talk  about  our  criminal  justice  system,  we  are 
talking  about  not  only  the  Federal  system  and  50  State  systems, 
but  we  are  also  talking  about  how  it  operates  in  every  county  and 
city  in  the  country. 

I  think  that  there  may  well  be  people  who  have  racial  bias  some¬ 
where  in  the  criminal  justice  system,  and  I  cannot  vouch  for  every 
act  taken  in  the  entire  American  criminal  justice  system,  but  I 
think  as  a  system  overall  it  is  a  fair  system,  and  I  am  concerned 
about  the  perception  that  it  is  not  fair,  but  to  the  extent  I  have 
reviewed  the  empirical  studies,  I  think  that  the  empirical  studies 
show  that  people  are  not  treated  differently,  and  to  the  extent  that 
there  appear  to  be  anomalies,  they  can  be  explained. 

Now,  there  are  some  areas  of  the  law  where  the  law  may  have  a 
disparate  impact  in  a  sense.  In  other  words,  it  is  not  that  it  is  in¬ 
tended  that  there  is  a  discrimination  present,  but  because  of  the 
objective  factors,  it  may  have  a  disproportionate  impact  on  minori¬ 
ties. 

For  example,  crack  cocaine  minimum  mandatories.  It  takes  a 
very  little  bit  of  crack  cocaine,  I  think,  five  grams  for  a  5-year  man¬ 
datory  minimum,  and  I  think  there  is  no  question  that  that  has  a 
much  greater  impact  on  minority  defendants  than  otherwise,  and 
therefore,  a  lot  of  minority  defendants  are  put  away  under  that 
statute. 

It  is  not  that  the  statute  or  the  process  is  discriminatory.  It  just 
has  that  kind  of  impact. 

Mr.  Rangel.  Would  the  gentleman  yield  just  on  that  because  I 
did  not  follow  your  response  as  well  as  I  wish  I  had? 

How  do  you  explain  the  foreigners  when  they  just  take  a  look  at 
our  system  and  see  the  overwhelming  number  of  people  in  our 
prison  system  on  the  local.  State  and  Federal  level  who  are  minori¬ 
ty  black  and  Hispanic  and  out  of  proportion  to  their  percentage  in 
our  society? 

And  if  they  were  to  ask  you  why  is  this,  do  you  give  the  same 
answer  that  you  gave  to  Mr.  Payne? 

Mr.  Barr.  Yes. 

Mr.  Rangel.  Mr.  Payne. 

Mr.  Payne.  So  I  could  conclude  that  you  do  not  believe  the 
survey,  and  you  say  that  the  system  is  fair  and  color  blind  and  it  is 
the  best  known  to  man.  I  know  you  say  that. 

Mr.  Barr.  I  think  it  is  a  fair  system,  and  I  think  overall  it  is  op¬ 
erating.  The  empirical  studies  to  me  do  not  show  that  people  are 
treated  differently  because  of  race. 

Mr.  Rangel.  You  do  not  mean  that  judges  do  not  give  more  time 
to  blacks  and  that  prosecutors  do  not  encourage  more  plea  bargain¬ 
ing  and  the  white  population  has  more  access  to  counsel? 

Mr.  Barr.  The  economic  point  is  one  that  bears  some  scrutiny, 
but  the  three  studies - 

Mr.  Rangel.  I  just  stress  that. 

Mr.  Barr.  The  three  studies  that  the  Justice  Department  has 
done,  DJS  has  done,  does  not  indicate  a  disparity  in  sentencing.  In 
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fact,  I  think  the  last  study  we  did  or  one  of  the  recent  ones  we  have 
done  shows  that  after  you  account  for  prior  criminal  history,  white 
sentences  are  slightly  longer  than  black  sentences  for  the  same  of¬ 
fense. 

Mr.  Rangel.  Well,  I  ask  the  gentleman  to  yield  again.  There  was 
a  study  that  40  percent  of  the  kids  in  the  District  of  Columbia  were 
in  the  criminal  justice  system,  either  arrested  or  in  jail,  and  then 
we  have  some  statistic  that  one  out  of  every  four  black  males  was 
incarcerated  youth. 

And  if  you  are  saying  that  you  do  not  see  racism  involved  in 
that,  I  would  like  to  really  take  that  up  at  another  hearing,  but  I 

{’ust  beg  the  forgiveness  of  the  member  for  getting  involved  in  this, 
>ut  I  am  really  surprised  at  your  response. 

Mr.  Payne. 

Mr.  Payne.  Yes,  I  am  a  little  stunned  also.  The  whole  question  of 
disparate  impact,  you  know,  we  spent  a  year  or  two  dealing  with 
that  with  the  women’s  equity  bill,  which  the  President  vetoed  ini¬ 
tially  saying  it  was  a  quota  bill,  but  then  we  were  able  to  get  it 
passed,  and  the  whole  issue  of  disparate  impact  is  a  reality. 

You  say  that  other  than  the  fact  that  there  may  simply  be  dis¬ 
parate  impact,  therefore  the  conditions  may  have  a  disproportion¬ 
ate  impact  on  a  segment  of  people  in  society  just  happens  to  be  ir¬ 
relevant.  It  is  just  something  that  we  do  not  have  direct  control  of. 

Mr.  Barr.  I  did  not  say  that.  I  said  that  I  think  the  empirical 
studies  have  shown  that  some  of  the  numerical  disparities  are  ex¬ 
plained  by  nondiscriminatory  factors.  For  example,  another  one 
that  has  been  found  to  account  for  some  of  it  is  geography.  A  lot  of 
the  laws  in  many  States  where  there  is  a  high  proportion  of  minor¬ 
ity  population  are  stronger  and  have  longer  sentences  than  other 
States. 

So  if  you  are  looking  at  a  universe  of  how  many  minorities  are  in 
the  system,  they  may  be  affected  by  the  fact  that  there  is  a  strong¬ 
er  law  enforcement  system,  heavier  penalties  in  areas  where  they 
have  a  higher  percentage  of  the  population.  That  is  another  factor 
that  has  come  into  play. 

Now,  I  think  we  have  to  be  constantly  vigilant  to  ensure  that  the 
system  is  operating  for  everybody  as  it  is  designed  to,  and  I  think 
there  are  improvements  that  can  be  made  at  all  levels  of  govern¬ 
ment  to  continue  to  ensure  that  it  is  a  fair  system. 

For  example,  one  area  is  sentencing  guidelines,  to  limit  discre¬ 
tion  so  that  the  sentencer,  whether  it  be  a  jury  or  a  judge  or  what¬ 
ever,  does  not  have  complete  discretion  to  punish  one  person  who 
commits  a  crime  significantly  more  or  less  than  another  person 
who  commits  the  same  crime. 

That  is  something  that  we  have  done  at  the  Federal  level,  and  I 
know  a  recent  study  in  California  shows  that  after  sentencing 
guidelines  were  adopted  in  California,  the  study  concluded  that 
there  was  no  disparity  in  sentencing. 

We  would  like  to  see  sentencing  guidelines  adopted  by  the  States 
because  I  think  that  is  a  step  that  can  be  taken  to  assure  that  dis¬ 
criminatory  bias  does  not  enter  into  the  criminal  justice  process. 

Mr.  Payne.  How  do  you  prove  discrimination  then?  You  know,  I 
read  a  similar  study  that  showed  that  a  typical  African-American 
college  graduate  making  about  $35,000  a  year  was  turned  down 
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more  often  than  an  eighth  grade  white  graduate  making  $13,000  a 
year  for  a  credit  loan,  but  they  said  exactly  the  same  thing  you 
said,  that  it  is  just  statistics,  and  you  cannot  determine  a  trend 
from  the  fact  that  a  $35,000  salaried  employee  who  is  black  and  a 
college  graduate  gets  turned  down  for  a  loan  that  an  eighth  grade 
white  male  graduate  can  get. 

But  that  is  not  conclusive,  they  said.  It  is  just  statistics.  How  do 
you  go  about  proving  it?  What  is  a  system  we  could  use? 

Mr.  Barr.  Well,  it  seems  to  me  there  are  two  ways.  One  is  either 
programmatically  by  showing  disparities  and  then  to  the  extent 
you  can  account  for  nondiscriminatory  factors  that  come  into  play 
so  that  you  have  a  residue  that  you  can  arguably  assign  to  discrim« 
ination  if  it  is  othenvise  unexplained.  That  is  one  way  of  doing  it, 
which  has  been  done. 

And  the  other  way  is  to  prove  it  in  a  particular  case.  What  I  am 
saying  is  the  studies  that  I  have  seen  and  other  people  who  have 
reviewed  all  of  the  studies  have  concluded  that  there  are  nondis¬ 
criminatory  explanations  for  the  overall  numerical  disparities 
yielded  by  the  entire  system. 

But  as  I  said,  we  are  dealing  with  a  lot  of  different  criminal  jus¬ 
tice  systems,  and  I  am  not  saying  that  there  is  not  bias  among 
people  involved  in  the  system  or  in  particular  cases. 

Mr.  Payne.  My  time  has  expired.  1  did  want  to  ask  some  ques¬ 
tions  about  the  administration,  about  dysfunctional  families,  and 
Vice  President  Quayle,  who  was  in  California  last  night  talking 
about  how  the  breakdown  of  the  black  family  is  one  of  the  major 
factors  for  the  criminals  in  that  community. 

But  I  do  not  have  time  to. 

Mr.  Rangel.  Well,  the  record  will  remain  open,  and  I  am  certain 
that  the  Attorney  General  will  agree  to  accept  questions  to  respond 
to. 

Following  the  hearing,  Mr.  Payne  submitted  questions  to  the  Attorney  General, 
Mr.  Barr.  A  reply  was  never  received. 

If  these  materials  are  received,  they  will  be  kept  in  the  files  of  the  select  commit¬ 
tee. 

Mr.  Payne.  Thank  you. 

Mr.  Rangel.  Mr.  Oxley. 

Mr.  Oxley.  Thank  you,  Mr.  Chairman. 

Welcome,  Mr.  Attorney  General.  Just  to  follow  up  on  the  ques¬ 
tions  that  the  gentleman  just  asked,  and  if  the  statistics  are  correct 
that  the  chairman  quoted  regarding  the  District  of  Columbia  and  a 
rather  high  percentage  of  black  males  who  have  been  in  the  crimi¬ 
nal  justice  system  and  have  served  time;  it  is  also  true,  is  it  not, 
that  the  District  being  majority  black,  that  at  least  a  good  portion 
of  the  judges  and  the  juries  are  black?  Am  I  correct  on  that? 

Mr.  Rangel.  I  would  assume  the  juries.  I  am  not  that  certain 
about  the  judges. 

Mr.  Barr.  I  believe  the  juries  are,  and  I  do  not  know  what  the 
breakdown  of  the  judges  are. 

Mr.  Oxley.  Well,  my  point  being — and  the  Vice  President,  as  a 
matter  of  fact,  referred  to  this  yesterday — that  blacks  are  more 
likely  to  be  victims  of  crime  by  black  perpetrators, 

Mr.  Barr.  Eighty-four  percent  of  the  crime  perpetrated  against 
blacks  is  by  black  perpetrators. 
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Mr.  Oxley.  So  we  could  see  why  perhaps  a  black  jury  or  a  black 
majority  jury  and  a  black  judge  may  very  well  feel  compelled  to 
mete  out  a  rather  strong  sentence  under  those  circumstances. 

I  did  not  want  to  dwell  on  that,  but  I  did  want  to  bring  that  up. 

Let  me  ask  you,  Mr.  Attorney  General,  on  the  question  of  recidi¬ 
vism,  and  I  know  that  the  Justice  Department  has  done  some  stud¬ 
ies  on  it. 

It  seems  to  me  that  that  program  very  well  could  fit  into  the 
Weed  part  of  the  Weed  and  Seed  Program;  that  is,  that  you  could 
make  a  point  that  since  a  relatively  small  percentage  of  people  are 
committing  the  majority  of  the  crimes,  that  these  are  the  people  to 
go  after. 

Has  the  Department  looked  at  melding  to  some  extent  the  recidi¬ 
vist  program  with  the  Weed  part  of  Weed  and  Seed? 

Mr.  Barr.  Yes.  The  basic  thrust  of  our  program  is  to  use  the  Fed¬ 
eral  system  against  the  most  chronic,  the  most  violent,  the  worst 
actors  to  incapacitate  them  because  we  do  believe  that  a  dispropor¬ 
tionate  amount  of  crime  is  committed  by  those  habitual,  chronic  of¬ 
fenders. 

We  just  had  a  prison  summit  here  in  Washington  of  the  correc¬ 
tional  people  from  around  the  country,  and  I  was  stressing  the 
point  that  prison  space  is  very  expensive.  It  costs  $53,000  to  build  a 
prison  bed,  and  it  costs  an  average  of  $21,000  a  year  to  keep  some¬ 
one  in  prison  So  that  is  a  lot  of  money,  and  we  have  to  use  it  as  a 
resource,  a  valuable  resource,  and  the  people  who  we  put  in  prison 
should  be  people  who  are  really  feel  should  be  there  to  protect  the 
community,  the  worst  actors,  the  chronic  violent  offenders,  and  we 
should  not  just  be  using  prison  space  for  people  who  really  do  not 
pose  an  ongoing  threat  to  the  community,  generally  speaking. 

Now,  I  mean  we  do  need  space  for  white  collar  offenders  because 
it  is  a  good  detenent  and  things  like  that,  but  generally  we  are  in¬ 
terested  through  using  our  firearms  statutes,  like  Trigger  Lock 
Program  and  other  programs,  to  go  after  the  worst  chronic  offend¬ 
ers. 

Mr.  Oxley.  All  of  us  were  stunned  when  the  13-year-old  boy  was 
killed  just  recently  in  the  District,  an  honor  student,  going  from  his 
grandmother’s  church  back  home.  The  automobile  he  was  riding  in 
got  caught  in  a  crossfire. 

It  occurred  to  me  when  I  first  heard  it  on  television  that  if  they 
apprehended  the  assailants,  that  at  least  one  of  them  would  be  on 
parole.  At  least  one  of  them,  in  fact,  was  on  parole.  One  of  them,  I 
think,  was  on  some  kind  of  a  probation. 

The  point  being  obviously  that  we  pay  a  very,  very  heavy  price 
for  overcrowded  prisons.  Many  times  it  seems  to  me  the  courts 
almost  have  to  put  people  on  parole  or  probation  because  of  the 
failure  of  the  system  to  accommodate  the  number  of  prisoners,  and 
then  those  people  are  out  committing  crimes  and  killing  13-year-old 
boys  who  have  been  a  credit  to  their  community.  It  really  tears 
your  heart  out,  and  it  just  is  a  vicious  cycle  that  is  difficult  to 
break. 

Any  emphasis  on  that  recidivist  offender  certainly  would  pay 
dividends  for  us  in  the  future,  coupled  with,  I  think,  the  ability,  sad 
as  it  may  be,  to  build  more  jail  facilities. 
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In  Ohio,  for  example,  we  are  currently  under  a  program  under 
Governor  Voinovich  to  build  new  facilities,  two  of  which  will  be  in 
my  congressional  district,  that  are  very  necessary.  But  it  is  sad 
that  they  are  necessary. 

Let  me  just  ask  Mr.  Barr  one  other  question,  if  I  may,  Mr.  Chair¬ 
man.  That  is,  there  has  been  some  recent  publicity  about  the  sei¬ 
zure  laws.  I  think  USA  Today  happened  to  do  a  rather  extensive 
story,  fairly  negative,  about  the  seizure  laws,  and  it  has  been 
chronicled,  I  think,  on  “60  Minutes"  and  some  other  programs. 

There  have  obviously  been  some  abuses  in  the  Federal  seizure 
laws,  but  at  the  same  time  I  think  it  is  important  to  recognize  how 
valuable  the  seizure  laws  can  be.  Would  you  care  to  comment — I 
am  sure  you  have  seen  the  reports. 

Mr.  Barr.  Yes. 

Mr.  Oxley.  And  also  from  your  perspective  how  effective  the  pro¬ 
gram  has  been, 

Mr.  Barr.  I  think  the  seizure  laws  are  a  critical  law  enforcement 
tool  that  are  sort  of  a  double-barreled  weapon.  On  the  one  hand, 
you  take  away  the  profits  and  the  instrumentalities  from  the  crimi¬ 
nals.  You  take  the  profit  out  of  crime,  punish  the  crime  and  the 
criminal  by  that  method,  and  then  you  take  it  and  you  reinvest  it 
in  law  enforcement,  and  you  step  up  our  law  enforcement  program. 

A  lot  of  our  Federal  prison  facilities  were  funded  through  asset 
forfeiture  money.  It  is  basically  the  criminal  paying  for  their  own 
prison  cell,  and  so  I  think  that  that  is  a  critical  program. 

It  is  important  that  the  money  be  used  to  supplement  and  aug¬ 
ment  law  enforcement.  There  have  been  some  cases  that  have  been 
pointed  to  as  abuses.  I  know  there  have  been  a  couple  of  articles 
recently,  and  I  am  not  yet  familiar  with  the  facts  that  are  pointed 
to  in  those  articles. 

But  generally,  as  we  follow  them  up  I  think  we  have  been  able  to 
defend  most  of  those  cases,  and  we  are  obviously  intent  on  making 
it  a  fair  system.  So  we  are  constantly  reviewing  it  and  trying  to 
correct  any  shortfalls  in  the  program. 

But  it  might  be  useful  for  me  to  point  out  here  because  we  are 
focusing  mainly  on  Weed  and  Seed,  we  have  modified  the  asset — in 
the  past  we  would  only  let  these  seized  assets  go  to  pure  law  en¬ 
forcement,  to  police  cruisers  or  things  like  that.  We  have  now 
modified  the  rules,  and  as  part  of  the  Weed  and  Seed  Program, 
these  seized  assets  can  be  used  for  the  programs,  including  the 
youth  programs  and  other  kinds  of  programs  in  the  Weed  and  Seed 
area. 

So  we  can  take,  for  example,  a  crack  house  and  seize  it  and  re¬ 
furbish  it  and  turn  it  over  to  the  community  for  productive  use. 

Mr.  Oxley.  You  can  do  that  under  existing  statutes  obviously, 

Mr.  Barr.  Yes.  We  were  able  to  do  that  administratively.  It  has 
to  have  a  sponsoring  law  enforcement  agency.  Law  enforcement 
agencies  support  this  move  because  there  is  a  close  nexus  with 
what  we  are  trying  to  do. 

Mr.  Oxley.  Thank  you.  Thank  you,  Mr.  Attorney  General. 

Mr.  Rangel.  Mr.  Attorney  General,  I  hope  at  some  later  time  we 
might  explore  Mr.  Payne's  questions  and  also  the  thinking  of  me 
and  other  minorities  that  black  males,  adults  as  well  as  youth,  are 
targeted;  that  in  black  communities  you  find  more  round-up  of 
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black  youth;  that  access  to  adequate  legal  services  are  unavailable, 
and  plea  bargaining.  A  lot  of  people  have  to  decide  whether  they 
are  going  to  plead  guilty  or  innocent  as  opposed  to  getting  the  ire 
of  the  judge  in  going  through  a  long,  delayed  trial. 

There  are  a  lot  of  cases  where  racism  in  the  United  States  is  not 
cut  off  when  you  enter  the  criminal  justice  system,  and  I  know  that 
once  you  visit  my  district,  as  you  are  scheduled  to,  that  you  will  be 
able  to  talk  with  law  enforcement  officers,  judges,  social  workers, 
and  you  would  find  that  it  is  in  the  justice  system,  and  to  a  large 
extent  it  is  reflected  in  the  number  oi  people  incarcerated. 

But  the  Seed  part  that  we  were  lauding  you  about  deals  with 
how  you  can  afford  to  have  people,  regardless  of  their  color,  avoid 
coming  into  contact  with  the  system,  and  that  is  the  part  that  I,  as 
well  as  Mr.  Coughlin,  want  to  concentrate  on. 

Now,  you  had  mentioned  the  possibility  of  bringing  your  bill  up, 
going  directly  to  the  appropriations  committee,  and  trying  to  avoid 
the  problems  of  getting  waivers  from  the  standing  legislative  com¬ 
mittees.  I  hope  you  answer  that,  but  before  you  do,  I  had  thought 
that  your  package  was  going  to  be  a  part  of  a  larger  urban  emer¬ 
gency  package  that  the  President  was  going  to  present  to  us. 

Mr.  Barr.  I  think  they  are  discussing  now  how  this  is  going  to  be 
done,  whether  it  is  going  to  be  one  package  or  an  agreement  that 
five  or  six  or  seven  bills  move  along  together  as  part  of  an  overall 
agreement.  I  am  not  sure  that  there  has  been  a  decision  on  that. 

Mr.  Rangel.  Well,  let  me  just  give  you  my  political  advice  that 
when  the  President  presents  an  urban  package  in  view  of  what  has 
happened  in  Los  Angeles  and  tells  Democrats  and  Republicans  that 
it  is  urgent  that  this  package  and  not  some  new  entitlement  pack¬ 
age  or  broader  package,  but  this  package  be  delivered  to  the  cities 
as  soon  as  possible,  I  think  that  many  of  your  concerns  would  be 
taken  care  of  as  the  leadership  and  the  chairman  recognize  that  we 
do  not  have  time  to  exercise  all  of  the  prerogatives  that  we  normal¬ 
ly  do  with  which  legislation  they  can  just  have  the  committees 
work  their  will. 

If,  indeed,  enterprise  zones  stands  on  its  own  and  Weed  and  Seed 
stands  on  its  own  and  goes  through  the  process,  God  knows  I  do  not 
know  whether  this  would  be  an  adequate  response  to  what  hap¬ 
pened  on  the  West  Coast,  and  I  hope  when  you  go  into  these  meet¬ 
ings  with  the  President’s  cabinet,  you  might  share  these  views, 
that  we  hope  we  get  a  presidential  package  which  includes  certain¬ 
ly  as  one  of  the  anchors  the  Weed  and  Seed  Program. 

And  I  hope  I  could  tell  Mr.  Guarini,  too,  that  I  do  not  see  Weed 
and  Seed  being  a  response  to  urban  problems.  I  see  it  being  a 
factor,  one  of  the  programs  that  can  be  put  together  to  try  to  ad¬ 
dress  the  inequities  of  the  past,  and  that  is  why  I  wish  this  was 
coming  from  the  Secretary  of  Education,  the  Secretary  of  Labor, 
the  Secretary  of  Health  and  Human  Services,  Mr.  Martinez  or 
whomever,  but  I  do  not  see  or  hear  from  them,  and  that  is  why  you 
are  getting  more  than  your  share  of  the  compliments  in  terms  of 
addressing  this  problem.  [Laughter.] 

Mr.  Coughlin. 

Mr.  Barr.  Actually,  could  I  just  make  a  comment?  The  first 
point  you  made  about  the  concerns  over  discrimination  in  this 
system,  obviously  I  feel  strongly,  very  strongly,  that  there  has  to  be 
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one  standard  of  justice.  There  are  things  we  can  do  to  improve  the 
system.  We  have  to  be  vigilant  about  it,  and  I  recognize  the  reality 
that  many  in  the  minority  communities  feel  the  system  does  not 
work  for  them  and  is  discriminatory. 

But  I  also  think  we  should  do  everything  we  can  to  deal  with 
that.  At  the  same  time  I  think  you  would  agree  that  the  big  picture 
is  that  the  law  enforcement  system  should  be  the  friend  of,  the  ally 
of,  not  the  enemy  of  the  inner  city  because  the  victims  of  crime  are 
predominantly  disproportionately  minorities  in  the  inner  city. 

Mr.  Rangel.  There  is  no  question. 

Mr.  Barr.  And  they  want  that  protection.  They  want  the  police 
there. 

Mr.  Rangel.  But  putting  everyone  in  jail  is  not  necessarily  the 
best  answer  to  society,  to  take  a  young  person  and  give  them  a 
mandatory  sentence,  and  to  start  then  the  breeding  of  a  career 
criminal. 

Mr.  Barr.  And  that  goes  to  the  second  point,  which  is  I  think,  we 
have  to  attack  it  from  both  directions.  We  do  need  strong  law  en¬ 
forcement.  We  have  the  obligation,  as  I  was  saying  to  Congressman 
Oxley,  that  we  have  to  really  make  careful  decisions  about  who  be¬ 
longs  where  in  the  system,  but  we  need  a  strong  law  enforcement 
system. 

But  also  the  long-term  approach  has  to  be  to  stop  people  flowing 
into  the  system,  turning  the  spigot  off,  so  to  speak,  and  that  is 
where  these  programs  come  into  play. 

Mr.  Rangel.  As  well  as  what  you  do  with  them  when  they  do  get 
into  the  system.  There  is  an  alternative  to  the  $60,000  a  year 
system  we  have  in  the  State  of  New  York.  They  are  keeping  them 
behind  bars  doing  exercises,  lifting  weights  and  wEitching  TV. 

Mr.  Coughlin. 

Mr.  Coughlin.  Thank  you,  Mr.  Chairman. 

As  I  understand  it,  the  Administration  has  not  decided  whether 
to  submit  your  Weed  and  Seed  legislation  involving  the  waivers 
and  so  forth  independently  or  as  part  of  another  package  or  both? 

Mr.  Barr.  I  think  it  will  be  submitted  independently.  It  is  part  of 
the  President’s  package.  The  President  has  identified  six  things  he 
would  like.  The  leadership  has  some  additional  things,  and  there 
are  discussions  about  whether  we  can  come  to  an  agreement  on  the 
package. 

As  far  as  the  mechanics  are  concerned - 

Mr.  Coughlin.  We  just  want  to  be  helpful  on  the  package. 

Mr.  Barr.  Right,  and  the  President  wants  Weed  and  Seed  as  part 
of  that  package,  and  so  far  I  have  not  heard  anybody  in  the  leader¬ 
ship  dispute  that.  My  impression  is  that  there  is  broad  support  for 
this  kind  of  approach,  and  maybe  there  is  fine  tuning  here  and 
there,  but  1  think  the  concept  is  generally  supported. 

As  far  as  the  mechanics  of  whether  it  is  authorization  or  appro¬ 
priation  or  part  of  one  bill  or  many  bills,  all  we  can  say  is  or  at 
least  all  I  can  say  is,  we  just  would  like  to  see  it  get  done  as  quick¬ 
ly  as  possible,  whatever  it  takes  to  get  it  through. 

Mr.  CouGHUN.  I  have  one  further  question  that  I  had  wanted  to 
ask  earlier  but  ran  out  of  time.  In  many  parts  of  the  nation,  gangs 
have  become  the  principal  organizations  that  are  coordinating  and 
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conducting  the  drug  trade  and  are  responsible  for  a  good  deal  of 
the  violence. 

In  fact,  there  have  been  reports  that  a  great  deal  of  the  violence 
in  Los  Angeles  was  a  result  of  gang  activity  in  that  city. 

What  is  the  Federal  Government's  strategy  to  combat  gangs? 
This  is  a  fairly  specialized  thing,  and  I  guess  there  is  a  lot  of  State 
and  local  responsibility.  However,  we  do  have  a  Federal  responsi¬ 
bility,  as  well,  in  looking  at  gangs,  particularly  because  they  can 
move  across  lines  and  jurisdictional  boundaiies. 

Mr.  Barr.  I  think  our  approach  on  gangs  has  to  reflect  the  over¬ 
all  two-front  strategy  that  I  just  suggested  to  the  chairman.  On  the 
one  hand,  we  have  to  have  strong  enforcement  against  the  violent 
criminals  who  are  out  there  on  the  street  victimizing  people,  and, 
on  the  other  hand,  we  have  to  deal  with  the  problem  of  why  kids 
are  going  into  gangs  in  the  first  place. 

On  the  enforcement  side,  the  Federal  Government  is  working 
with  the  Violent  Traffickers  Program  that  you  mentioned,  Con¬ 
gressman,  was  very  successful  in  Philadelphia.  We  worked  closely 
with  the  Chief  of  Police  there,  Willie  Williams,  who  is  now  going  to 
L.A.,  and  the  District  Attorney  there,  on  going  after  the  hard  core 
gang  leaders  and  the  real  criminal  element. 

We  have  taken  that  program  essentially  nationwide.  What  we  do 
is  work  with  State  and  local  Government  and  use  our  Rico  statutes 
and  other  statutes  to  go  after  the  core  gang  members. 

On  the  social  side  of  the  ledger,  I  think  there  are  a  lot  of  f  actors 
that  contribute  to  gangs.  I  am  not  an  expert  in  this  area,  but  1 
think  the  breakdown  of  the  family  is  not  confined  to  the  inner 
cities.  It  is  a  nationwide  problem  we  have.  The  breakdown  of  the 
family  is  part  of  it.  The  lack  of  opportunity  is  part  of  it.  The  feeling 
of  being  out  of  the  mainstream  and  the  emergence  of  sort  of  a 
counter-culture  in  a  sense  where  the  establishment  is  viewed  as  the 
enemy,  and  one  gains  self-esteem  and  approval  by  participating  in 
these  kinds  of  activities. 

Self-protection  is  part  of  it.  In  Los  Angeles,  there  are  a  lot  of' 
gang  members,  but  some  of  those  gang  members  are  there  because 
everyone  in  the  community  is  a  member  of  the  gang,  and  if  you  are 
not  a  member  of  the  gang,  you  are  not  going  to  get  any  protection 
on  the  street. 

So  I  think  what  the  Federal  Government  has  to  do  is  work  with 
State  and  local  officials  and  the  community  itself  and  institutions 
that  have  moral  influence,  like  the  churches,  to  develop  programs 
and  to  continue  the  programs  that  are  successful  now  and  develop 
new  programs  to  deal  particularly  with  the  youth  in  providing  op¬ 
portunity  and  an  environment  which  does  not  divert  people  or 
channel  people  into  these  gangs.  So  I  think  that  is  the  second  half 
of  the  equation. 

Mr.  Coughlin.  Thank  you,  Mr.  Attorney  General. 

I  just  want  to  say  this  testimony  has  been  extraordinarily  useful 
and  you  have  obviously  put  a  great  deal  of  thoughtful  attention 
into  this  whole  problem.  The  nation  is  grateful  for  it. 

Thank  you,  Mr.  Chairman. 

Mr.  Rangel.  We  know  you  have  a  time  problem,  but  Mr.  Hoch- 
brueckner  is  with  us,  and  he  has  a  question  before  we  adjourn. 

Mr.  Hochbrueckner.  Thank  you,  Mr.  Chairman. 
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I  do  apologize  for  my  tardy  arrival,  but  we  had  an  Armed  Serv¬ 
ices  Committee  meeting  with  a  Governor  making  a  presentation. 

You  may  have  asked  this  question  earlier  in  my  absence,  but  it 
seems  to  me  in  looking,  Mr.  Barr,  through  your  press  release,  I  see 
that,  for  example.  New  York  is  not  a  designated  Weed  and  Seed 
demonstration  program,  and  I  would  assume  that  as  indicated  later 
in  the  press  release  that  to  be  eligible  for  the  larger  programs  that 
come  after  the  pilot  programs,  you  sort  of  have  to  be  in  the  pilot 
program. 

I  was  just  wondering  why  New  York  City,  for  example,  is  not  in¬ 
cluded  or  Baltimore  and  some  of  the  other  cities. 

Mr.  Barr.  No,  you  do  not  have  to  be  in  a  pilot  program  to  be 
eligible  for  the  1993.  The  pilot  programs  will  continue  in  1993,  but 
it  is  our  intention  to  expand  it  as  much  as  we  can  to  other  cities. 
So  cities  like  New  York,  Baltimore,  in  both  cities  I  am  familiar 
with  the  law  enforcement  community  there  and  some  of  the  other 
things  that  are  going  on.  Florida  cities,  certainly  Miami  are  cities 
that  are  prime  candidates  for  this. 

Mr.  Hochbrueckner.  Is  there  any  particular  reason  why  New 
York  was  not  included  in  the  pilot  program?  It  just  seems  like  such 
an  obvious  omission. 

Mr.  Barr.  I  do  not  know  all  of  the  details,  except  I  think  we  had 
$1.1  million  in  HIDTA  money  that  we  broke  loose  from  HIDTA  for 
a  Weed  and  Seed  Program  there. 

Is  that  right?  So  I  think  we  are  using  some  of  the  HIDTA  money 
to  get  a  Weed  and  Seed  Program  underway  in  New  York. 

Mr.  Hochbrueckner.  I  see.  So  it  is  really  being  done.  It  is  just 
not  officially  thought  of  as  a  Weed  and  Seed  official  program. 

Mr.  Barr.  It  is  a  Weed  and  Seed  type  program  that  we  are  fund¬ 
ing  through  HIDTA,  but  New  York  is  a  place  that  can  use  as  much 
Weed  and  Seed  Programs  as  we  can  get  going  there. 

Mr.  Hochbrueckner.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Rangel.  I  know  I  told  you  that  we  were  going  to  adjourn, 
but  we  have  just  seen  the  arrival  of  one  of  our  most  outstanding 
members  of  the  committee  and,  indeed,  of  the  Congress,  Mr.  Ben 
Gilman,  and  I  may  ask  whether  at  this  point  he  would  like  to  in¬ 
quire. 

Mr.  Gilman.  Mr.  Chairman,  just  having  arrived,  I  regretted  I 
had  a  mark-up  in  another  committee.  I  will  waive  my  opportunity 
at  this  time. 

Mr.  Rangel.  Well,  the  Attorney  General  has  graciously  agreed 
to  accept  questions  in  writing. 

Mr,  Gilman.  I  am  pleased  that  the  Attorney  General  is  before 
the  committee,  and  I  assume,  Mr.  Chairman,  that  you  have  exhaus¬ 
tively  reviewed  some  of  the  problems  confronting  our  nation. 

Mr.  Mfume.  Mr.  Attorney  General,  the  morning  is  late,  I  will  be 
brief.  I  have  an  observation  and  a  question,  and  I  will  put  it  to  you 
in  the  form  of  a  fast  ball,  not  a  curve. 

In  the  past  10  years  our  Nation  has  doubled  the  number  of 
people  in  prisons.  We  are  executing  more  people  now  than  we  ever 
have  in  recent  memory.  We  have  dramatically  increased  mandato¬ 
ry  sentences  throughout  the  country.  We  have  increased  spending 
ten  times  in  drug-related  law  enforcement,  and  we  have  given  law 
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assets  of  drug  suspects. 

Yet  last  week  we  were  all  troubled  that  the  Administration  re¬ 
ported  another  significant  increase  in  illegal  drug  use.  Last  month 
it  also  reported  a  major  increase  in  violent  crimes,  especially  in 
small  towns  and  small  cities. 

Aside  from  the  Vice  President's  characterization  of  Murphy 
Brown,  which  I  think  may  have  been  over-reaching,  it  seems  to  me 
that  in  any  coordinated  criminal  acitivity  or  criminal  enforcement 
approach,  we  have  got  to  look  at  values.  We  have  got  to  look  at  the 
level  of  self-esteem  in  the  communities  that  we  are  trying  to  bring 
some  justice  to. 

We  also  have  to  look  at  the  self-worth  or  the  absence  thereof 
that  many  people  feel  in  this  country  that  lead  them  to  do  all  sorts 
of  things.  I  just  wanted  to  ask  in  conclusion  as  the  Nation's  chief 
law  enforcement  officer  whether  or  not  you  see  any  messages  in 
these  numbers  about  effectiveness  of  the  current  policies  that  we 
have,  and  if  so,  whether  or  not  you  see  some  indications  as  to 
where  we  ought  to  change  those  and  how  quickly  and  how  boldly, 
perhaps,  we  ought  to  do  that. 

Mr.  Barr.  It  is  a  good  summing  up  question.  Let  me  just  start 
though  on  the  Dawn  statistics  which  you  referred  to  and  then 
move  to  the  broader  question. 

On  my  reading  of  the  Dawn  statistics,  in  connection  with  all  the 
other  statistics,  I  think  what  is  happening  is  we  are  continuing  to 
see  reduced  use  of  drugs.  Since  1985,  I  think,  basically  we  have  re¬ 
duced  the  number  of  people  using  drugs  by  about  half.  That  is 
progress. 

I  think  the  number  of  people  who  are  using  drugs  still  are  using 
more  drugs.  So  we  are  getting  a  harder  core  addict  population.  So 
there  is  greater  frequency  by  that  group  that  is  using  drugs.  That 
is  my  reading  of  the  Dawn  statistics. 

I  think  we  have  to  keep  up  the  work  on  the  demand  side.  That  is 
ultimately  where  this  war  is  going  to  be  won.  It  has  taken  decades 
to  get  into  this  situation,  and  it  is  going  to  take  a  long  time  to  get 
out,  and  progress  will  be  slower  as  we  are  dealing  with  the  harder 
and  harder  core  of  the  addict  populaiton  on  the  demand  side. 

The  broader  question,  I  think,  really  deals  with  what  I  have  been 
talking  about  or  trying  to  talk  about  for  the  last  six  months,  which 
is  we  have  had  a  debate  in  this  country  for  as  long  as  I  can  remem¬ 
ber,  which  I  think  is  a  false  debate.  It  is  the  debate  between  tough 
law  enforcement  on  crime  and  let's  deal  with  the  root  causes. 

The  tendency  for  people  perhaps — I  know  so-called  conservatives 
are  criticized  for  putting  overemphasis  on  crime  suppression  and 
devaluing  programs  that  deal  with  root  causes,  but  I  think  it  is  also 
fair  to  say  that  many  people  who  push  root  causes  programs  maybe 
devalue  tough  law  enforcement,  and  I  think  it  is  a  false  debate. 

I  think  we  need  both  hand  in  hand,  and  I  think  now  it  is  impor¬ 
tant  to  keep  up  tough  law  enforcement  because  I  think  crime  is  un¬ 
dercutting  the  root  causes  and  solutions  that  we  are  trying  to  put 
into  place. 

So  I  think  we  should  stop  the  debate  and  stop,  you  know,  point¬ 
ing  at  things  on  the  other  side  of  the  equation  and  saying  that  is 
really  not  that  important  or  your  approaches  have  failed. 
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I  do  not  think  law  enforcement  has  failed.  I  think  we  have  to 
continue  tough  law  enforcement.  I  think  the  crime  rate  is  going  up 
somewhat.  It  is  still  lower  than  it  was  in  1980  and  1981.  So  in  a 
sense,  the  1980's  compared  to  the  1960's  and  1970's  have  been  a 
period  of  relative  plateau. 

The  issue  really  is  where  would  it  be  today  if  we  had  not  taken 
some  of  the  tough  steps  we  took  in  the  1980's  on  the  drug  war  and 
on  violent  crime,  and  I  think  if  we  had  not  done  what  we  did,  we 
would  have  more  victims  and  more  crime  than  we  have  today,  and 
that  is  the  issue. 

So  I  think  we  have  to  proceed  on  the  law  enforcement  front.  We 
have  to  hold  people  accountable.  We  have  to  protect  the  society  by 
putting  violent  predators  in  prison,  and  we  have  to  pursue  the 
most  effective  programs  in  an  integrated  and  coherent  way  on  the 
social  side,  working  as  a  partner  with  law  enforcement  and  stop 
what  I  think  has  been  a  false  debate  and  move  together  to  solve 
the  problem  in  the  broadest  possible  coalition  for  doing  that. 

1'hat  is  my  reaction. 

Mr.  Mfume.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Mr.  Rangel.  If  there  are  no  further  questions,  the  meeting  is 
then  adjourned. 

Let  me  once  again  extend  the  invitation  to  you  to  work  with  me 
and  other  members  of  this  committee  outside  of  our  hearing  proc¬ 
ess,  and  I  do  hope  that  Weed  and  Seed  is  a  part  of  the  package  be¬ 
cause  the  package  is  going  to  need  the  engines  of  Weed  and  Seed 
and  enterprise  zone  to  move,  and  I  would  hate  to  see  these  pro¬ 
grams  standing  on  their  own  feet,  as  strong  as  they  are. 

It  has  to  go  through  the  regular  legislative  process,  which  is  cum¬ 
bersome,  but  thank  you  for  your  presentation.  I  look  forward  to 
working  with  you. 

Mr.  Barr.  Thank  you.  Thank  you,  Mr.  Chairman  and  Mr.  Cough¬ 
lin  and  members  of  the  committee. 

[Whereupon,  at  11:50  a.m.,  the  select  committee  was  adjourned, 
subject  to  the  call  of  the  chair.] 
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I 

Mr.  Chairman,  Members  of  the  Select  Committee,  I  am  pleased 
to  have  this  opportunity  to  discuss  Operation  Weed  and  Seed,  the 
Administration's  new  initiative  to  combat  violent  crime  and  drug 
trafficking  in  targeted  neighborhoods  and  to  revitalize  these 
areas  with  social  services  and  economic  opportunities. 

Weed  and  Seed  is  a  community-based,  comprehensive,  multi¬ 
agency  approach  to  combatting  violent  crime,  drug  use  and  gang 
activity  in  high-crime  neighborhoods.  The  goal  of  this  strategy 
is  to  "weed  out"  crime  from  targeted  neighborhoods  and  then  to 
"seed"  the  targeted  sites  with  a  wide  range  of  crime  and  drug 
prevention  programs  and  human  service  agency  resources  to  prevent 
crime  from  reoccurring. 

The  ultimate  objective  is  to  maximize  coordination  and 
involve  the  entire  community  in  this  effort  to  revitalize  crime- 
ridden  neighborhoods.  If  we  are  to  reclaim  America's  communities 
from  the  terror  of  violent  crime,  we  must  work  together  on  every 
level  of  government  and  with  the  private  sector.  Law  enforcement 
alone  cannot  solve  these  problems.  The  coordination  of  law 
enforcement  and  social  programs  is  essential  to  the 
revitalization  of  these  communities,  and  they  must  work  together, 
mutually  reinforcing  one  another.  Law  enforcement  is  not  a 
substitute  for  social  programs,  and  social  programs  cannot  be 
pursued  instead  of  —  or  at  the  expense  of  —  aggressive  law 
enforcement  policies.  No  social  program  or  community  activity 
can  flourish  in  an  atmosphere  poisoned  by  violent  crime  and  drug 
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Elements  of  Weed  and_Be<a  StratJgY 
The  Weed  and  Seed  strategy  involves  four  basic  elements t 
1.  Law  Enforcements  Eliminating  .Crime — ttn^-,yi.Q.Ifin.gA» 
Building  on  a  partnership  among  State,  local  and  Federal  law 
enforcement  agencies,  this  element  focuses  on  enforcement, 
adjudication,  prosecution,  and  offender  management  activities 
designed  to  target,  apprehend  and  incapacitate  violent  street 
criminals  and  criminal  organizations  that  terrorize  neighborhoods 
and  account  for  a  disproportionate  percentage  of  criminal 
activity. 

Criminals  will  be  prosecuted  under  Federal  law  when 
possible.  Programs  such  as  the  Department  of  Justice's  Project 
Triggerlock  target  violent  armed  offenders  for  prosecution  in 
Federal  court  to  take  advantage  of  tough  Federal  firearms  laws. 
Between  April  1991  and  February  1992,  Project  Trigge^rlock 
resulted  in  approximately  4,500  cases  charged  and  had  a  91 
percent  conviction  rate. 

Other  activities  will  focus  on  special  cooperative 
enforcement  operations  such  as  repeat  or  violent  offenders, 
intensified  narcotics  investigations,  targeted  prosecutions, 
victim/witness  protection  and  services,  and  the  elimination  of 
narcotics  trafficking  organizations  operating  in  targeted  areas. 
Again,  it  must  be  emphasized  that  central  to  this  element  is  a 
cooperative  partnership  between  Federal,  State  and  local  law 
enforcement  agencies  and  prosecutors. 
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Community-Oriented _ Policing  operates  in  support  of  the 

intensive  law  enforcement  suppression  activities  described  above 
and  provides  a  ''bridge''  to  programs  aimed  at  prevention, 
intervention  and  treatment,  and  neighborhood  reclamation  and 
revitalization.  Community-oriented  policing  activities  focus 
increasing  police  visibility  and  the  development  of  cooperative 
relationships  between  the  police  and  the  citizenry  in  the 
targeted  areas.  Techniques  such  as  foot  patrols,  targeted  mobile 
units,  victim  referrals  to  support  services  and  community 
relations  activities  will  increase  positive  interaction  between 
the  police  and  the  community.  The  objective  is  to  raise  the 
level  of  citizen  and  community  involvement  in  crime  prevention 
activities  to  solve  drug-related  problems  in  neighborhoods  and  to 
enhance  the  level  of  community  security,  and  to  build  trust  and 
respect  between  neighborhood  residents  and  law  enforcement. 

Community  policing  is  more  than  simply  reacting  to  crime 
after  it  has  occurred.  As  one  police  chief  said  recently,  "It's 
getting  out  front"  before  a  crime  is  committed.  Its  citizens  and 
law  eniorcement  working  together  to  solve  problems  that  lead  to 
crime.  In  areas  where  community  policing  has  been  implemented, 
residents  report  increased  satisfaction  with  law  enforcement, 
while  law  enforcement  officials  report  greater  job  satisfaction 
on  the  part  of  officers  and  improved  attitudes  of  the  community 
towards  police.  New  York  City  has  found  its  community  policing 
demonstration  program  so  successful  that  it  is  now  working  to 
integrate  community  policing  throughout  its  police  force. 
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2.  Social  Services:  proviainq  Hope  and  Assistance.  This 
element  of  Weed  and  Seed  is  a  coordinated  set  of  social  programs 
that  will  help  residents  reclaim  their  lives  and  their 
neighborhoods.  These  programs  will  include  improved  access  to 
primary  and  prenatal  health  care,  drug  abuse  treatment  and 
prevention.  Head  Start,  job  training,  after-school  and  adult 
education  programs,  and  transportation  services  to  link  inner- 
city  workers  to  suburban  jobs. 

Central  to  this  strategy  is  that  such  services  will  be 
visible,  on-site,  and  accessible.  This  provides  our  best  chance 
of  breaking  this  cycle  of  drug  use,  poverty,  and  unemployment. 
By  breaking  the  cycle,  we  eliminate  the  demand  for  drugs,  thereby 
putting  drug  organizations  and  dealers  out  of  business. 

3.  Creating  Jobs  and  Economic  Opportunity.  This  element 
focuses  on  creating  jobs,  wealth,  and  opportunity  in 
neighborhoods  where  businesses  have  been  driven  out  by  violent 
crime  and  drug  trafficking.  Up  to  $400  million  of  the  Weed  and 
Seed  money  earmarked  in  the  budget  will  go  to  neighborhoods 
designated  as  Enterprise  Zones  by  the  Secretary  of  Housing  and 
Urban  Development,  The  Administration's  Enterprise  Zone  proposal 
has  been  carefully  designed  to  stimulate  entrepreneurial  activity 
and  job  creation.  An  additional  $100  million  will  go  to  Weed  and 
Seed  neighborhoods  that  are  not  designated  as  Enterprise  Zones. 

4.  Housing  and  Community  Development.  Public  housing 
developments  in  Weed  and  Seed  areas  will  be  eligible  for  HUD's 
drug  elimination  grants  and  modernization  funds.  In  addition. 


40 


5 

housing  vouchers,  and  community  development  block  grant  funds  for 
recreational  areas,  rehabilitation  of  private  housing,  and  other 
community  infrastructure  improvement  will  be  provided. 

IiPPlementatlon  of  Weed  and  Seed 

Weed  and  Seed  requires  six  basic  steps  for  implementation: 

1.  Organize  a  Weed  and  Seed  Steering  Committee,  which  will 
be  coordinated  by  the  U.S.  Attorney  and  comprised  of  Federal, 
State,  and  local  law  enforcement  including  local  prosecutors; 
Federal,  State,  and  local  school,  housing  and  other  social 
services  officials?  private  sector  foundations  and  corporations? 
and  most  important,  representatives  from  community-based 
organizations.  Depending  on  the  requirements  of  the  local 
community,  a  Law  Enforcement  Task  Force  could  be  established  to 
coordinate  the  ^weed*^  activities  and  a  Neighborhood 
Revitalization  Committee  to  coordinate  the  '^seed*  programs. 

2.  The  Steering  Committee  selects  a  target  neighborhood. 
Factors  that  should  be  considered  in  selecting  a  target 
neighborhood  include;  the  presence  of  grass  roots  community 
organizations  open  to  the  Weed  and  Seed  concept;  high  incidence 
of  gang-related  violence;  high  rates  of  homicide,  aggravated 
assault,  rape  and  other  violent  crime?  high  number  of  drug 
arrests?  high  dropout  rate?  high  unemployment  rate?  and  the 
presence  of  public  housing  developments,  including  high-rise 
apartments. 

3.  The  Steering  Committee  will  conduct  a  needs  assessment 
of  the  targeted  neighborhood.  The  type  of  information  developed 
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in  step  two  will  be  used  to  assess  the  problems  and  needs  of  the 
targeted  neighborhood  in  relationship  to  the  program  goals  and 
objectives.  The  assessment  will  identify  problems  in  the 
targeted  neighborhood  and  inventory  the  available  resources  to 
address  them. 

4.  Existing  and  new  resources  to  meet  the  objectives 
selected  in  step  3  will  be  Identified.  These  resources  include 
funding,  staff  for  various  programs  and  activities,  and  materials 
and  equipment. 

5.  The  program  activities  and  human  services  that  will  be 
implemented  to  achieve  each  of  the  objectives  will  be  identified, 
A  plan  will  be  prepared  specifying  who  will  be  responsible  for 
administering  the  activity,  what  it  will  involve,  where  the 
activity  will  be  conducted,  when  it  will  be  done,  how  it  will  be 
implemented  and  how  much  it  will  cost. 

6.  An  implementation  schedule  will  be  developed  with  target 
dates  for  the  completion  of  major  activities. 

Evaluations 

Evaluation  is  an  important  component  of  the  Weed  and  Seed 
program.  Each  funded  program  will  be  evaluated  to  determine  to 
what  extent  the  program  was  implemented  as  intended  and  what 
impact  the  program  had  on  the  stated  problem.  The  evaluation 
will  be  organized  to  allow  for  a  comparison  of  baseline  and  post- 
Weed  and  Seed  quantitative  data,  such  as  the  number  of 
investigations  and  arrests,  and  the  rates  of  high  school 
graduation,  infant  mortality,  poverty,  and  teen  pregnancy.  The 
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evaluation  will  also  measure  qualitative  data  such  as  offender 
characteristics,  displacement  of  criroineil  activity,  and  level  of 
citizen  satisfaction.  In  addition,  the  Department  of  Justice's 
National  Institute  of  Justice  will  conduct  a  national  evaluation 
of  Weed  and  Seed.  Results  of  these  evaluations  will  be  crucial 
as  we  progress  in  implementing  future  sites. 

Phase  I  --  Fiscal  Year  :i99Xr-  Pilot  Sites 
Building  on  programs  developed  independently  in 
Philadelphia,  Pennsylvania,  the  Department  of  Justice  initiated 
pilot  sites  for  Weed  and  Seed  in  two  locations  in  Fiscal  Year 
1991.  The  Weed  and  Seed  strategy  ifi  being  implemented  in  Kansas 
City,  Missouri,  and  Trenton,  New  Jersey,  as  described  below. 

Protype;  The  Philadelphia  Experience. 

Several  programs  in  Philadelphia  served  as  catalysts  for  the 
Department's  Operation  Weed  and  Seed  program.  The  Violent 
Traffickers  Project  (VTP)  is  a  joint  Federal-State  task  force 
organized  in  August  1988  to  address  the  severe  problems  ot  drug 
trafficking  and  drug-related  violence  in  neighborhoods  in  the 
Philadelphia  area.  VTP  consists  of  agents  and  officers  of  the 
Drug  Enforcement  Administration;  the  Philadelphia  Police;  the 
District  Attorney's  Office;  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms;  the  Federal  Bureau  of  Investigation;  the  Immigration 
and  Naturalization  Service;  the  Pennsylvania  Attorney  General's 
Office;  the  Pennsylvania  Stcite  Police  and  the  U.S.  Attorney's 
Office.  The  Violent  Traffickers  Project  is  part  of  the 
President's  Organized  Crime  Drug  Enforcement  Task  Force  Program 
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(OCDETF)  .  Between  November  1988  and  July  1991,  551  individuals 
have  been  indicted  as  a  result  of  VTP  investigations.  The 
conviction  rate  is  over  99  percent. 

As  a  result  of  the  success  of  VTP  in  targeting  and  removing 
violent  offenders  from  the  community,  a  number  of  neighborhood- 
based  revitalization  efforts  began  to  flourish.  For  example,  in 
the  Spring  Garden  neighborhood,  following  successful  law 
enforcement  drug  sweeps,  residents  began  and  maintained  vigils  to 
keep  the  neighborhood  free  of  drug  dealers.  These  highly 
successful  activities  resulted  in  providing  a  safe  environment  in 
which  residents  can  live  and  business  can  develop  and  flourish. 
In  addition,  law  enforcement  officials,  working  out  of  a  police 
mini-station  in  the  neighborhood,  .\nd  community  residents  are 
working  together  to  revitalize  t^e  neighborhood,  renovating 
former  crack  houses,  cleaning  up  playgrounds,  and  encouraging 
businesses  to  open  in  the  area. 

Another  prograni  that  led  to  the  creation  of  Weed  and  Seed  is 
Philadelphia's  Federal  Alternatives  to  State  Trials  (F.A.S.T.) 
Program.  In  July  1391,  the  Department's  Office  of  Justice 
Programs  (OJP) ,  through  its  Bureau  of  Justice  Assistance  (BJA) , 
provided  funding  for  this  joint  effort  of  the  Philadelphia 
District  Attorney's  Office  and  the  Office  of  the  United  States 
Attorney  for  the  Eastern  District  of  Pennsylvania. 

Under  the  F.A.S.T.  project,  selected  drug  and  firearm  cases 
are  transferred  to  Federal  jurisdiction  through  the  U.S. 
Attorney's  Office.  The  transfer  from  local  to  Federal 
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jurisdiction  substantially  Increases  the  likelihood  that  accused 
local  drug  dealers  and  other  armed  career  criminals  will  remain 
in  custody  from  the  moment  of  arrest  forward  by  holding  them  in 
Federal  detention  facilities  pending  trial.  In  addition, 
defendants  receive  expedited  trials  in  the  Federal  district 
court.  If  convicted,  they  are  subject  to  Federal  sentencing 
guidelines  and/or  Federal  mandatory  minimums  and  incarcerated  in 
a  Federal  facility.  • 

Operation  PEARL  (Prevention,  Education,  Action, 
Rehabilitation  and  Law  Enforcement) ,  a  Federal/State/city  effort 
to  rehabilitate  the  Mantua  neighborhood  was  launched  in  1990,  and 
resulted  in  increased  law  enforcement  and  social  services  in  the 
targeted  neighborhood.  The  Bureau  of  Justice  Assistance  provided 
a  planning  grant  to  help  PEARL  get  started.  President  Bush 
visited  Mantua  in  July  1990,  and  applauded  the  joint  efforts  of 
government  and  the  neighborhood  residents  to  conquer  problems 
brought  on  by  drug  trafficking.  A  second  PEARL  program  — PEARL 
II —  began  operating  in  a  South  Philadelphia  neighborhood  in 
October  1991. 

Pilot  Site;  Kansas  Citv.  Missouri 
In  August  1991,  the  Bureau  of  Justice  Assistance  awarded 
Kansas  City,  Missouri,  $200,000  for  a  program  organized  by  the 
U.S.  Attorney  and  the  Kansas  City  Police  Department.  The  Kansas 
City  Weed  and  Seed  program  has  been  expanded,  and  the  working 
group,  comprised  of  law  enforcement,  human  service  agencies  and 
community  organizations,  has  made  substantial  progress  in 
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developing  its  implementation  plan  for  both  the  ''weeding''  and 
''seeding^  components.  A  target  neighborhood,  the  Ivanhoe  section 
of  the  city,  has  been  selected.  The  ''seeding"  effort  is  focusing 
on  demolishing  dangerous  buildings  and  creating  incentives  for 
development,  and  it  will  include  forfeiture  of  houses  used  for 
drug  trafficking  and  abandoned  property  and  conversion  of  those 
into  affordable  housing. 

In  addition,  the  Kansas  City  project  is  rebuilding 
neighborhood  alliances  to  get  residents  involved  in  maintaining 
the  security  of  their  community  through  neighborhood  cleanups, 
removing  abandoned  cars,  fixing  and  replacing  street  lights,  and 
removing  or  painting  over  graffiti.  The  seeding  effort  also  aims 
to  encourage  businesses  to  relocate  to  the  area  and  has 
established  a  "Hub  House"  in  the  neighborhood — a  one-stop  center 
to  provide  residents  with  information  on  a  wide  range  of  programs 
available  to  them,  including  drug  treatment  and  referral,  family 
therapy,  education,  counseling,  child  development  programs,  youth 
services,  housing  services,  and  opportunities  available  tlirough 
the  Small  Business  Administration. 

Key  participants  in  the  Kansas  City  Weed  and  Seed  program 
currently  involve:  Federal,  State  and  local  law  enforcement 
agencies  and  prosecutors;  the  regional  office  of  the  U.S. 
Department  of  Housing  and  Urban  Development;  the  Small  Business 
Administration;  the  Kansas  City  Neighborhood  Alliance;  the  Ad  Hoc 
Group  Against  Crime,  a  neighborhood-based  organization;  and  other 
local  government  and  community  groups. 
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Pilot  Sltet _ Ty^Ptoilt  yew-j»ggw.. 

In  September  1991,  BJA  awarded  Trenton,  New  Jersey,  $284,000 
to  further  demonstrate  the  Weed  and  Seed  strategy.  This  Weed  and 
Seed  project  is  targeted  at  four  neighborhoods  and  is  proceeding 
with  very  good  results.  Under  the  direction  of  the  State 
Attorney  General,  and  in  close  coordination  with  the  United 
States  Attorney,  and  the  City  of  Trenton,  the  project  has 
developed  a  four-pronged  approach  to  fighting  the  war  on  drugs 
and  crime  in  these  neighborhoods; 

(1)  The  Violent  Offender  Removal  Program  (VORP)  is  designed 
to  target,  apprehend,  and  incapacitate  violent  street  gang 
members  and  disrupt  drug  trafficking  networks  in  and  around  the 
designated  Safe  Haven  Zones.  VORP  has  resulted  in  the  arrest  of 
69  persons  since  the  beginning  of  this  program. 

(2)  The  Trenton  Weed  and  Seed  program  was  recently  awarded 
an  additional  $743,142  to  fund  community  policing  activities. 
The  Community  Policing  Program  is  designed  to  emphasize  the  need 
for  police  officers  and  residents  within  the  community  to  work 
together  in  creative  ways  to  address  the  problems  of  crime  at  the 
neighborhood  level.  Community  policing  has  been  implemented  in 
each  of  the  four  targeted  neighborhoods  and  has  met  with  high 
praise  from  both  residents  and  local  police. 

(3)  The  Safe  Haven  Program  is  designed  to  provide  an 
alternative  to  the  dangers  of  the  streets  by  bringing  together 
education,  community,  law  enforcement,  health,  recreation  and 
other  groups  to  provide  alternative  activities  for  high-risk 
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youth  and  other  residents  of  the  conununity.  Three  public  middle 
schools  in  three  of  the  targeted  neighborhoods  are  being  used 
after  regular  school  hours  from  3  p.m.  to  9  p.m.  to  house  these 
programs.  In  addition  to  programs  for  high-risk  youth,  the  Safe 
Haven  Project  also  includes  a  number  of  programs  that  are  adult- 
oriented.  The  number  of  community  participants  at  one  of  the 
Safe  Haven  sites  has  averaged  between  85  and  125  per  evening, 
with  as  many  as  200  on  several  occasions. 

(4)  The  Community  Revitalization  and  Empowerment  Program  is 
in  the  planning  stages  and  should  be  underway  soon.  A  number  of 
human  service  agencies  have  been  identified  to  participate  in 
this  ''seed''  effort,  including:  the  Delaware  Valley  United  Way, 
Urban  League  of  Greater  Trenton,  Boys  and  Girls  Clubs,  DARE  (Drug 
Abuse  Resistance  Education)  program,  and  the  Trenton  School 
District,  among  others.  In  addition,  the  Mayor  of  Trenton  has 
held  a  number  of  town  meetings  in  the  targeted  areas  to  assess 
community  needs  and  the  types  of  social  services  to  be  made 
available  in  the  "Safe  Havens."  Project  participants  also  have 
signed  a  memorandum  of  agreement  specifying  their  commitment  to 
the  program. 

Pha_8_e_  II  .—  fiscal  year  1992  --  Demonstration  Program 
In  Fiscal  Year  1992,  the  Department  will  expanding  the  pilot 
phase  of  Weed  and  Seed  to  additional  demonstration  sites.  This 
initiative  shows  great  promise,  but  much  work  remains  to  be  done 
to  refine  the  design  of  the  program.  Resources  are  limited  in 
Fiscal  Year  1992,  so  the  demonstration  program  can  be  expanded  to 
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only  16  cities.  The  cities  participating  in  Phase  II  are 
Atlanta,  GA;  Chelsea,  MA;  Charleston,  SC;  Chicago,  IL;  Denver, 
CO;  Fort  Worth,  TX;  Santa  Ana,  CA;  Madison,  WI;  Philadelphia,  PA; 
Pittsburgh,  PA;  Richmond,  VA;  San  Antonio,  TX;  San  Diego,  CA; 
Seattle,  WA;  Washington,  DC;  and  Wilmington,  DE. 

on  January  7-8,  1992,  United  States  Attorneys  from  the  16 
cities  participated  in  a  Planning  Conference  hosted  by  the 
Department  of  Justice.  At  the  planning  conference,  the  U.S. 
Attorneys  were  fully  briefed  on  the  requirements  for  the  Weed  and 
Seed  program.  In  addition,  on  February  11-12,  1992,  the  Office 
of  Justice  Programs  hosiiied  a  Weed  and  Seed  Technical  Assistance 
Workshop  to  assist  representatives  from  the  16  sites  in 
developing  their  Weed  and  Seed  programs  and  preparing  their 
applications.  The  agenda  included  presentations  on  organizing 
and  planning  Weed  and  Seed  programs,  the  application  of  community 
policing,  and  the  role  of  prevention.  The  Workshop  also  provided 
participants  an  opportunity  to  review  application  requirements 
and  to  discuss  the  mechanics  of  preparing  the  application.  All 
applications  from  the  sites  were  received  by  the  March  20,  1992 
deadline  and  have  been  analyzed  by  impartial  peer  review  panels, 
composed  of  law  enforcement  officers,  prosecutors,  social  service 
providers,  and  community  planners.  All  16  sites  met  the  Weed  and 
Seed  criteria  have  been  notified  of  their  selection  for  funding. 
These  sites  will  receive  approximately  $1.1  million  from  the 
Department  of  Justice  to  begin  implementation  of  the  Weed  and 
Seed  strategy.  An  award  of  about  half  that  amount  will  be  made 
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this  year,  and  the  remainder  will  be  available  in  Fiscal  Year 
1993,  subject  to  Congressional  appropriations. 

Training  and  technical  assistance  will  also  be  made 
available  in  this  fiscal  year  to  other  jurisdictions  wishing  to 
develop  Weed  and  Seed  programs. 

Los  Angeles  Weed  and  Seed 

On  May  7,  1992,  the  President  announced  a  $19  million  *Weed 
and  Seed*  operation  designed  to  help  resuscitate  blighted  *  and 
burned  Los  Angeles  communities. 

The  $19  million  "Weed  and  Seed"  program  will  include  funding 
from  the  Department  of  Justice  and  numerous  other  Federal 
agencies.  The  Department  of  Justice,  in  consultation  with  the 
other  Federal  agencies,  State  and  local  officials  and  the  private 
sector,  will  Identify  specific  hard-hit  neighborhoods  in  Los 
Angeles  for  this  targeted  aid. 

A  combination  of  social  service  and  law  enforcement,  all 
backed  by  State,  local  and  strong  private  sector  involvement,  is 
essential  for  the  success  of  "Weed  and  Seed"  in  Los  Angeles.  A 
coordinated  and  extensive  social  and  health  investment  will 
follow  the  law  enforcement  efforts  to  address  the  needs  of  the 
blighted  areas.  Such  a  coordinated  investment  of  public  and 
private  resources  will  give  law  abiding  citizens  the  kind  of 
economic  and  social  opportunities  that  breathe  life  into 
neighborhoods . 
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Presldent/s  Fiscal  Yea^r  J19^  Xnltlativg 
Phase  III  of  Operation  Weed  and  Seed  is  planned  for 
implementation  in  Fiscal  Year  1993.  As  you  know,  Mr.  Chairman, 
President  Bush  has  requested  (in  his  Fiscal  Year  1993  budget 
proposal)  $500  million  to  substantially  expand  Weed  and  Seed 
activities.  This  $500  million  has  been  identified  in  the 

budgets  of  the  U.S.  Department  of  Housing  and  Urban  Develppment 
to  fund  programs  such  as  public  housing  drug  elimination  grants; 
the  Department  of  Health  and  Human  Services  for  community 
partnership  grants,  drug  treatment,  and  improved  access  to  health 
care  and  to  provide  Head  Start  for  one  year  for  eligible 
children;  the  Department  of  Labor  for  Job  Training  Partnership 
Act  programs  that  provide  job  training  for  high-risk  youth  and 
adults;  and  the  Department  of  Education  to  increase  educational 
opportunities  and  drug  education  and  prevention  programs. 

Some  $30  million  has  been  requested  in  the  Fiscal  Year  1993 
budget  of  the  Department  of  Justice  to  support  Weed  and  Seed  to 
expand  the  number  of  demonstration  sites.  An  additional  one 
million  dollars  has  been  requested  in  the  Department  of 
Transportation  fiscal  year  1993  budget  to  support  reverse 
commuter  demonstration  grants  to  facilitate  movement  of  inner 
city  residents  to  suburban  jobs. 

Notwithstanding  the  President's  substantial  retquest  for 
additional  Federal  resources,  I  want  to  stress,  Mr.  Chairman, 
that  Weed  and  Seed  is  not  simply  another  Federal  grant  program. 
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While  additional  funding  will  be  allocated  for  this  initiative, 
its  success  is  not  dependent  upon  new  Federal  dollars.  Rather, 
its  success  will  depend,  in  large  part,  on  coordinating  private 
sector  efforts  and  existing  Federal  grants  and  State  formula 
block  grants  a?  1  redirecting  these  resources  in  a  comprehensive 
effort  to  ajisist  these  targeted  sites.  The  Justice  Department  is 
working  with  officials  from  HUD,  HHS,  Labor,  Education, 
Agriculture,  Transportation,  Treasury,  and  the  Office  of  National 
Drug  Control  Policy  to  coordinate  the  manner  in  which  Federal 
resources  will  be  directed  to  this  initiative  in  Fiscal  Years 
1992  and  1993,  and  I  am  pleased  to  report  that  they  have  been 
very  enthusiastic  about  this  critical  effort. 

In  conclusion,  Mr.  Chairman,  by  implementing  this  Weed  and 
Seed  strategy.  Federal,  State,  and  local  governments,  law 
enforcement  and  human  service  agencies,  the  private  sector  and 
community  residents  can  form  a  partnership  which  will  give 
neighborhoods  the  best  chance  to  significantly  affect  the 
problems  of  violent  crime,  drug  trafficking,  and  gang  activity 
that  terrorizes  law-abiding  Americans.  I  appreciate  your  support 
and  look  forward  to  working  with  Congress  to  further  this 
critical  effort. 

Thank  you,  Mr.  Chairman.  1  would  now  be  happy  to  answer  any 


questions  you  may  have. 
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THE  HONOR.\BLE  CHARLES  B.  RANGEL,  Chairman 
SELECT  COMMITTEE  ON  NARCOTICS  ABUSE  AND  CONTROL 

Role  of  the  Department  of  Justice  in  the  National  Drug  Control  Strategy 

Weed  and  Seed 

May  20,  1992 

Ladies  and  gentlemen.  Mr.  Attorney  General,  I  arn  pleased  to 
welcome  you  here  today.  While  you  have  had  a  long-standing  relationship 
with  this  committee,  this  is  the  first  time  you  have  appeared  here  as  the  top 
man.  With  that  in  mind,  I  congratulate  you  on  your  quick  transition  into  the 
job  and  the  aggressive  leadership  you  have  shown  from  the  very  start  of 
your  tenure. 

Today  we  are  to  hear  from  you  on  the  Justice  Department’s  role  in 
the  National  Drug  Strategy,  particularly  with  respect  to  Weed  and  Seed, 
We  have  heard  from  Governor  Martinez  in  a  formal  hearing,  and  we  have 
met  with  other  Cabinet  officials  informally  to  talk  about  their  respective 
roles  in  this  so-called  War  on  Drugs. 

In  a  moment  I  will  recognize  our  distinguished  ranking  Member,  Mr. 
Coughlin,  and  then  other  members  of  the  Committee  for  opening 
comments.  After  that  I  will  recognize  you  for  whatever  time  you  need  to 
make  your  presentation. 
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Our  principal  reason  for  being  here  today,  of  course,  is  the  Weed  and 
Seed  initiative.  To  me  the  most  significant  part  of  this  proposal  is  that  it  is 
the  first  time  in  twelve  years  a  President  has  acknowledged  a  clear 
relationship  between  the  social  and  economic  infrastructures  of  a 
community  and  the  magnitude  of  its  drug  problem  and  related  violence. 
OMB  IDirector  Darman  reported  to  the  Ways  and  Means  Committee  in 
December  that  our  failure  to  address  these  conditions  is  costing  the 
economy  nearly  $300  billion  a  year  in  lost  productivity,  increased  welfare 
dependency,  prison  and  court  costs,  drug  treatment,  and  higher 
educational  and  social  costs. 

The  Administration  is  to  be  commended  for  its  attempt  to  respond  to 
that  report  with  this  concept.  I  don’t  need  to  remind  you  that  many  in 
Congress  want  you  to  succeed,  but  also  need  to  be  assured  that  the  effort  is 
balanced  and  comprehensive.  I  must  underscore  my  belief  and  that 
removing  drug  dealers  and  violent  criminals  from  the  streets  is  only  part 
of  the  battle.  To  make  these  communities  safe  in  the  long-term,  there  needs 
to  be  a  significant  investment  in  the  social  and  economic  frabric  as  well. 
Last  week  week  we  heard  from  the  mayor  of  Trenton,  who  was  very 
supportive  of  the  program,  but  added  that  his  support  was  completely 
dependent  on  the  successful  implementation  of  the  "seed"  component. 

At  this  point  I  want  to  mention  to  you  several  concerns  that  have 
been  shared  with  me  by  colleagues  in  the  House  about  the  program. 
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•  First  is  the  question  of  the  $500  million  the  President  has  proposed 
to  fund  the  initiative.  As  I  look  at  his  budget  it  is  obvious  that  none  of  this 
is  really  new  money  —  $220  million  is  supposed  to  be  made  available 
through  earmarking  funds  from  other  programs,  while  $280  million 
appears  to  be  dependent  on  Congress  actually  making  cuts  in  existing 
urban  programs.  In  short  it  looks  like  we  are  being  asked  to  fund  Weed 
and  Seed  through  the  reshuffling  of  existing  resources  from  one  needy 
community  to  another.  I  can  tell  you  that  such  a  proposition  is  neither 
practical  nor  realistic,  particularly  in  light  of  the  recent  violence.  I  have 
been  before  the  Budget  Committee,  the  Ways  and  Means  Conunittee,  and 
three  House  Appropriations  subcommittees  asking  for  support  for  your 
program.  And  the  message  I  get  is  the  same  ~  ’’We’ll  go  for  your  program, 
just  give  us  a  credible  plan  for  paying  for  it.”  Frankly,  unless  the  President 
is  willmg  to  commit  himself  to  a  realistic  runding  scheme,  I  have  serious 
concerns  about  this  critical  aspect  of  an  otherwise  welhintented  program 
is  going  to  become  reality. 

•  Second,  I  must  emphasize  that  successful  implementation  of  this 
program  depends  heavily  on  your  ability  to  enlist  the  enthusiastic  support 
of  those  actually  living  in  Weed  &  Seed  areas.  My  office  has  received 
numerous  phone  calls  from  communty  groups  and  individuals  expressing 
fear  that  Weed  and  Seed  is  little  more  than  a  cover  for  a  police  action 
against  poor  black  communities.  The  fact  is  the  most  visible  part  of  the 
program  to  date  has  been  law  enforcement  actions  in  minority 
communities.  The  "seed”  side  of  the  equation  is  simply  not  evident  to 
people  living  in  these  cities  -  if  it  exists  at  all. 
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One  elderly  man  from  a  Weed  and  Seed  site  called  my  office  to  ask 
why  his  neighborhood  "had  been  targeted  for  martial  law."  Another 
person  —  a  mother  with  three  young  children  -  called  to  complain  that  she 
had  been  told  that  Federal  law  officers  had  photographed  her  sons  at 
school  for  a  file  of  potential  future  gang  members. 

•  Thirdly,  there  is  confusion  a’>out  who  is  in  charge  at  the  local  level. 
I  understand  that  the  U.S.  Attorneys  play  a  pivotal  role,  but  I  also 
understand  that  mayors  and  other  local  officials  believe  they  have  a 
measure  of  control  over  this  program  that  I  don't  think  you  intend  for 
them  to  have.  As  I  understand  it,  the  "weed"  side  is  an  operation  under  the 
U.S.  Attorneys,  in  which  local  officials  and  police  agencies  participate,  but 
over  which  they  have  no  direct  control.  If  my  understanding  is  incorrect,  I 
v^ould  appreciate  your  correcting  me.  There  is  also  confusion  on  the 
"seed"  side.  I  saw  a  report  from  Seattle  recently  that  the  Justice 
Department  had  invalidated  Mayor  Rice's  announcement  of  Weed  and 
Seed  money  for  a  youth  counseling  program,  a  drug  treatment  initiative, 
and  several  other  local  "seed"  projects.  These  kinds  of  misunderstandings, 
especially  where  prominent  mayors  are  concerned,  are  going  to  give  this 
program  a  black  eye  very  quickly. 

•  Fourthly,  there  are  a  number  of  Members  of  Congress  and,  I 
imagine,  the  public  as  well,  who  want  to  know  how  a  community  is 
selected  for  participation  in  Weed  and  Seed.  It  is  not  clear,  at  least  to  me, 
how  these  16  cities  were  selected  last  spring.  It  is  not  clear  what  standards 
you  applied,  or  even  how  you  solicited  and  obtained  applications.  I  am 
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told  that  at  least  in  one  case  local  residents  were  refused  a  copy  of  the 
official  "Request  For  Proposal"  by  the  Department.  I  hope  that  is  not  true, 
but  I  think  you  probably  need  to  address  that  question. 

•  Finally,  I  invite  you  to  offer  your  assesment  of  the  progress  of  the 
NYU-Ford  Foundation  program,  which  was  one  of  the  original  grant 
recipients  under  Weed  and  Seed.  As  many  on  this  committee  may 
remember,  this  is  an  $8  million  program  for  demonstration  programs 
targeted  to  high-risk  populations  in  the  inner  cities.  Half  of  the  money  for 
the  program  came  from  Justice,  while  $3  million  came  from  the  Ford 
Foundation  and  $1  million  from  the  Pew  Trust.  Bill  Grinker,  the  former 
NYC  Commissioner  of  Human  Services,  is  the  director  of  the  program. 
This  effort  has  a  great  deal  of  potential,  and  represents  precisely  the  kind 
of  private-public  partnership  that  should  be  encouraged  in  finding 
solutions  to  urban  problems. 

Thank  you  for  joining  us,  Mr.  Barr.  Congressman  Coughlin? 
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MAY  20,  1093 

STATEMENT  BY  REP.  FRANK  J.  OUARINI: 

THE  TRAOEDY  OP  THE  LOS  ANOELES  RIOTS  BAS  GALVANIZED  SUPPORT  FOR 
ADDRESSING  THE  PROBLEMS  OF  OUR  INNER  CITIES.  BOTH  PARTIES  ARE 
MOM  N0RKIN6  TO  FORGE  LEGISLATION  TO  PROVIDE  MEW  RESOURCES  TO  OUR 
CITIES. 

THE  PRESIDENT'S  BUDGET  PROPOSES  TO  EARMARK  $500  MILLION  FROM 
EXISTING  DOMESTIC  PROGRAMS  FOR  A  MEED  AND  SEED  INITIATIVE.  THE 
WEED  AND  SEED  CONCEPT  BAS  BEEN  AROUND  IN  ONE  FORM  OR  ANOTHER  FOR 
SOME  TIME.  LIKE  MANY  OF  NY  COLLEAGUES,  I  BELIEVE  THAT  THE 
ADMINISTRATION  HAS  PLACED  TOO  MUCH  EMPHASIS  ON  THE  HEEDING  SIDE 
OF  THIS  COMPLICATED  EQUATION. 

THE  ADMINISTRATION  CLAIMS  THAT  95%  OF  THE  $500  MILLION  REQUEST  IS 
FOR  SEEDING.  YET,  MUCH  OF  THIS  HONEY  WOULD  COME  FROM  EXISTING 
PROGRAMS  INCLUDING  PUBLIC  HOUSING  AND  COMMUNITY  DEVELOPMENT  BLOCK 
GRANT  FUNDS  —  WHICH  THE  PRESIDENT  PROPOSES  TO  CUT. 

THE  WEED  AMD  SEED  PROGRAM  IS  IKHUCING  IN  CITIES  LIKE  TRENTON,  NEW 
JERSEY  AND  IT  MILL  WORK  THROUGHOUT  THE  COUNTRY  IF  WE  ARE  WILLING 
TO  PAY  FOR  IT. 

NEED  AND  SEED  IS  WORKING  IN  MEW  JERSEY  BECAUSE  THE  STATE  AND  THE 
CITY  OF  TRENTON  HAVE  COMMITTED  THEIR  OWN  FUNDS  TO  MARE  THE 
SEEDING  PROGRAMS  WORK. 
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IN  PACT,  THE  PROGRAM  HAS  BEEN  SO  SUCCESSFUL  IN  TRENTON  THAT  THE 
ATTORNEY  GENERAL  HAS  PROPOSED  TO  FUND  ADDITIONAL  WEEP  AND  SEED 
SITES  WITHIN  NEW  JERSEY  BY  USING  SOME  OF  THE  STATE'S  JUSTICE 
BLOCK  GRANT  FUNDING. 

GIVEN  THE  PROGRESS  THAT  WE  ARE  MAKING  IN  NEW  JERSEY,  I  STRONGLY 
URGE  THE  JUSTICE  DEPARTMENT  TO  CONTINUE  THE  FUNDING  THIS  YEAR. 

FINALLY,  I  WANT  TO  STRESS  THAT  ANY  WEED  AND  SEED  PROPOSAL  MUST 
INCLUDE  FUNDING  FOR  THE  TREATMENT  OF  DRUG  OFFENDERS. 

RIGHT  NOW,  NINE  OUT  OF  TEN  DRUG  OFFENDERS  DO  NOT  RECEIVE 
TREATMENT.  AFTER  BEING  RELEASED  FROM  PRISON  THEY  RETURN  TO  THEIR 
COMMUNITIES  —  AND  RESUME  THEIR  OLD  LIFESTYLES. 

WE  SIMPLY  CAN  NOT  AFFORD  TO  CONTINUE  SPENDING  HUNDREDS  OF 
MILLIONS  OF  DOLLARS  EACH  YEAR  TO  BUILD  MORE  PRISONS.  WE  MUST 
BREAK  THIS  VICIOUS  CYCLE, 

NO  AMOUNT  OP  "WEEDING"  BY  THE  POLICE  WILL  CHANGE  THE  INEVITABLE 
RESULT  —  WITHOUT  TREATMENT  —  DRUG  OFFENDERS  END  UP  BACK  IN 
PRISON  AGAIN  AND  AGAIN. 

I  LOOK  FORWARD  TO  WORKING  WITH  YOU,  GENERAL  BARR,  IN  AN  EFFORT  TO 
OBTAIN  NEW  FUNDING  FOR  THE  WEED  AND  SEED  PROGRAM  AND  PRISON  DRUG 
TREATMENT  THIS  YEAR. 
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OPEKIKQ  STATEBIENT  BY  RSPRESBNTATIVE  JIM  RAMBTAD 
SELECT  COMMITTEE  OM  NARCOTICS  ABUSE  AND  CONTROL 
ON  OPERATION  NEED  AND  SEED 

MAY  20,  1992 


MR.  CHAIRMAN,  THANK  YOU  FOR  CALLING  THIS  IMPORTANT  HEARING  ON 
OPERATION  WEED  AND  SEED,  AND  THANK  YOU,  ATTORNEY  GENERAL  BARR, 

FOR  COMING  TODAY  TO  DISCUSS  THIS  PROGRAM  WITH  US. 

IN  THE  AFTERMATH  OF  THE  RIOTS  IN  LOS  ANGELES  AND  ATLANTA,  WE 
OBVIOUSLY  MUST  ADDRESS  THE  PROBLEMS  OF  VIOLENT  CRIME  AND  ECONOMIC 
DEPRESSION  IN  OUR  URBAN  CENTERS.  CLEARLY,  THE  INDIVIDUAL  EFFORTS 
OF  FEDERAL,  STATE  AND  LOCAL  GOVERNMENTS  HAVE  NOT  BEEN  SUCCESSFUL 
IN  KEEPING  THE  PEACE  AND  CREATING  A  COMPETITIVE  BUSINESS 
ENVIRONMENT  IN  WHICH  INNER-CITY  NEIGHBORHOODS  CAN  GROW  AND 
PROSPER.  BUSINESS -AS -USUAL  WILL  NOT  SUFFICE 

THAT'S  WHY  I  STRONGLY  SUPPORT  OPERATION  WEED  AND  SEED  AS  THE  BEST 
WAY  TO  COORDINATE  THE  EFFORTS  OF  FEDERAL,  STATE  AND  LOCAL 
GOVERNMENTS  AND  THE  PRIVATE  SECTOR  TO  COMBINE  LAW  ENFORCEMENT  AND 
SOCIAL  SERVICE  PROGRAMS  FOR  TARGETED  AREAS. 

I  AM  ENCOURAGED  BY  THE  POSITIVE  SIGNS  COMING  OUT  OF  THE  CURRENT 
WEED  AND  SEED  PILOT  PROGRAMS.  FOR  EXAMPLE,  THIS  WEEK'S  EDITION 
OF  NEWSWEEK  FEATURED  THE  PROGRAM  IN  TRENTON,  NEW  JERSEY  WHERE 

"A  $750,000  GRANT  WENT  TO  A  SMALL  NEW  COMMUNITY- POLICING  UNIT 
DESIGNED  TO  GET  COPS  OUT  OV  THEIR  CARS  AND  INTO  CLOSER 
COLLABORATION  WITH  RESIDENTS.  FLORIST  INA  FORD  SAYS  THE  SIDEWALK 
IN  FRONT  OF  HER  SHOP  ON  MARTIN  LUTHER  KING  BOULEVARD  USED  TO  BE 
SWARMING  WITH  DEALERS.  STEPPED  UP  POLICE  ATTENTION  HAS  DRIVEN 
OFF  SOME  DRUG  MERCHANTS  AND  RESTORED  A  SENSE  OF  COHESION  TO  THE 
AREA.  *WE'RE  COMING  TOGETHER  AS  A  NEIGHBORHOOD,'  SAID  FORD." 

"WE'RE  COMING  TOGETHER  AS  A  NEIGHBORHOOD."  THAT  IS  WHAT 
OPERATION  WEED  AND  SEED  IS  ALL  ABOUT:  GETTING  COMMUNITIES 
INVOLVED  IN  CRIME  PREVENTION  AND  NEIGHBORHOOD  REVITALIZATION, 
EMPOWERING  PEOPLE  TO  TAKE  CHARGE  OF  THEIR  LIVES  ANT3  THEIR 
SURROUNDINGS . 

ATTORNEY  GENERAL  BARR,  THANK  YOU  FOR  YOUR  EFFORTS  ON  THIS  MOST 
IMPORTANT  PROJECT.  LATER  THIS  WEEK,  I  WILL  BE  CIRCULATING  A 
LETTER  AMONG  MY  COLLEAGUES  PLEDGING  OUR  SUPPORT  FOR  OPERATION 
WEED  AND  SEED  AND  URGING  THE  PRESIDENT  TO  KEEP  UP  THE  FIGHT  FOR 
OUR  CITIES. 

THE  TIME  HAS  COME  FOR  A  NEW  URBAN  POLICY.  OPERATION  WEED  AND 
SEED  IS  THE  FIRST  STEP  IN  THAT  DIRECTION. 

o 
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May  15,  1992 


MAY  15 199? 


(TYPO  Corrected) 


Honorable  Henry  B.  Gonzalez 
Chairman,  Committee  on  Banking, 

Finance,  and  Urban  Affairs 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

The  Administration  has  been  providing  you  significant 
quantities  of  classified  information  that  you  have  requested. 

We  would  like  to  continue  to  respond  positively  to  your  reqfuests. 
However,  your  recent  disclosures  of  classified  information  on  the 
floor  of  the  House  of  Representatives  and  in  the  Congressional 
Record  have  raised  serious  concerns. 

Public  disclosure  of  classified  information  harms  the 
national  security.  The  departments  and  agencies  are  precluded  by 
executive  order  from  disseminating  classified  information 
'outside  the  executive  branch  except  under  conditions  that  ensure 
that  the  information  will  be  given  protection  equivalent  to  that 
afforded  within  the  executive  branch.'  (E.O.  12356,  Section 
4.1(c),  47  Fed.  Reg.  14874,  14881  (1982).)  Therefore,  in  light 
of  your  recent  disclosures,  the  executive  branch  will  not  provide 
any  more  classified  information  to  you  until  specific  assurances 
are  received  from  you  that  classified  information  provided  to  you 
and  the  Committee  will  receive  the  same  security  protection 
provided  by  the  executive  branch,  that  is,  protection  from 
unauthorized  disclosure,  with  access  provided  only  to  persons 
with  appropriate  security  clearances. 

If  you  wish  to  receive  further  classified  information  on  the 
basis  of  such  assurances  It  will  be  provided  expeditiously  as  in 
the  past.  With  those  assurances,  we  remain  committed  to 
providing  your  committee  with  the  Information  it  needs  to  perform 
its  legislative  responsibilities.  Please  let  us  know  your  wishes 
in  this  regard. 

Sincerely, 


cc:  Honorable  Chalmers  P.  Wylie 


William  P.  Barr 
Attorney  General 


DEPARTMENTS  OF  COMMERCE,  JUSTICE,  AND 
STATE,  THE  JUDICIARY,  AND  RELATED 
AGENCIES  APPROPRIATIONS  FOR  FISCAL 
YEAR  1993 


THURSDAY,  MARCH  19,  1992 

U.S.  Senate, 

Subcommittee  of  the  Committee  on  Appropriations, 

Washington,  DC. 

The  subcommittee  met  at  10:15  a.m.,  in  room  S-146,  the  Capitol, 
Hon.  Ernest  F.  Hollings  (chairman)  presiding. 

Present:  Senators  Hollings,  Lautenberg,  Adams,  Rudman,  and 
Gramm. 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

STATEMENT  OF  WILLIAM  P.  BARR,  ATTORNEY  GENERAL 
ACCOMPANIED  BY: 

GENE  McNARY,  COMMISSIONER,  IMMIGRATION  AND  NATURAUZA- 
TION  SERVICE 

J.  MICHAEL  QUINLAN,  DIRECTOR,  FEDERAL  PRISON  SYSTEM,  BU¬ 
REAU  OF  PRISONS 

HENRY  E.  HUDSON,  ACTING  DIRECTOR,  U.S.  MARSHALS  SERVICE 

JIMMY  GURULE,  ASSISTANT  ATTORNEY  GENERAL,  OFFICE  OF  JUS¬ 
TICE  PROGRAMS 

HARRY  H.  FUCKINGER,  ASSISTANT  ATTORNEY  GENERAL  FOR  AD¬ 
MINISTRATION 

MICHAEL  J.  ROPER,  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
CONTROLLER 

ADRIAN  A.  CURTIS,  DIRECTOR,  BUDGET  STAFF 
BUDGET  REQUEST 

Senator  Holdings.  The  subcommittee  will  come  to  order,  please. 

This  morning,  the  subcommittee  will  continue  its  fiscal  1993 
hearings  for  the  Department  of  Justice.  The  Department  is  request¬ 
ing  a  total  of  $10,018,488,000  in  appropriated  funds  representing 
an  increase  of  $695  million,  or  7  percent,  more  than  the  amount 
appropriated  last  year. 

There  are  some  amounts  to  be  explained  here  with  regard  to  the 
Department’s  reference  to  a  $1  billion  increase  which  includes  var¬ 
ious  fee  receipts,  an  additional  $250  million  for  expansion  of  a  pro¬ 
gram  that  is  yet  to  be  authorized,  and  moneys  assumed  transferred 
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into  our  bill  from  the  Treasury-Postal  Service  appropriations  bill. 
We  will  have  to  get  those  things  straightened  away. 

Let  me  welcome  Attorn^  General  William  P.  Barr  and  his  agen- 
cv  heads,  Mike  Quinlan,  Federal  Prison  System;  Gene  McNary  of 
the  Immigration  and  Naturalization  Service;  Henry  Hudson  of  the 
U.S.  Marshal  Service;  and  Jimmy  Gurule,  Office  of  Justice  Pro¬ 
grams. 

I  yield  to  you. 

Senator  Rudman.  Thank  you,  Mr.  Chairman.  I  welcome  the  At¬ 
torney  General  and  look  forward  to  his  testimony. 

PREPARED  STATEMENT 

Senator  Holdings.  Very  good.  Mr.  Attorney  General,  we  have 
your  complete  statement.  It  will  be  included  in  the  record,  and  you 
can  highlight  it  as  you  wish  or  deliver  it  in  its  entirety,  whichever 
way  you  choose. 

Mr.  Barr.  Thank  you,  Mr,  Chairman.  I  ask  that  it  be  put  into 
the  record  as  if  read,  and  I  would  just  like  to  give  some  overview 
remarks. 

[The  statement  follows:] 

Statement  of  William  P.  Barr 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  pleased  to  be  here  today 
to  present  to  you  the  President’s  1993  budget  request  for  the  Department  of  Justice. 
I  consider  it  a  privilege  to  have  had  the  opportunity  to  work  with  the  members  and 
staff  at  this  SuDcommittee  during  my  tenure  at  the  Department.  In  particular,  over 
these  past  few  months  I  have  greatly  appreciated  the  courtesy  and  support  you  have 
extenoed  to  me.  I  look  forward  to  continuing  this  strong  and  positive  relationship. 

The  mission  of  law  enforcement  is  to  protect  the  freedom  and  liberties  of  all  Amer¬ 
icans.  Indeed,  the  first  freedom  of  all  who  live  in  this  country  is  the  freedom  from 
fear  of  crime.  Adequately  protecting  this  freedom  and  defending  the  blessings  of  lib- 
eriy  is  an  unending  task,  requiring  mth  moral  and  financial  commitment. 

Like  the  members  of  this  Subcommittee,  we  at  the  Justice  Department  are  firmly 
committed  to  vigorous  enforcement  of  the  law.  As  I  have  mentioned  frequently  in 
nw  short  tenure  as  Attorney  General,  and  as  you  are  certainly  aware,  enforcemerit 
of  the  law  is  a  costly  endeavor.  Nevertheless,  I  believe  that  it  is  a  cost  we  as  a  soci¬ 
ety  must  willingly  bear.  The  President’s  proposed  budget  will  give  us  the  financial 
resources  we  need  to  make  good  on  our  commitment  to  the  cause  of  iustice. 

Of  course,  in  a  time  of  scaix:e  resources,  all  of  us  must  be  certain  that  our  expendi¬ 
tures  are  elTective  and  judicious.  I  believe  the  resources  the  President  is  requesting 
are  absolutely  necessary  for  the  Justice  Department  to  perform  its  mission  of  law 
enforcement  for  this  nation.  I  hope  you  will  ame  with  me  that  our  bud^tary  plans 
for  the  coming  fiscal  year  merit  full  funding.  With  the  1993  budget,  the  Department 
intends  to  build  on  the  progress  we  have  made  in  federal  law  enforcement  over  the 
past  three  years.  T^e  total  request  for  fiscal  year  1993  is  $11.3  billion.  This  is  about 
10  percent  greater  than  the  comparable  amount  for  1992.  Out  of  the  total,  the  re¬ 
quest  for  discretionary  funds  is  $9.7  billion,  an  increase  of  9.3  percent  over  1992. 

Before  I  go  into  the  specifics  of  the  proposal,  I  would  like  to  dis^ss  some  of  my 
priorities  for  the  Department  and  how  the  Department  has  been  using  its  resources 
in  this  current  fiscal  year. 

I  recognize,  as  you  do,  that  my  responsibility  is  to  administer  the  law  across  the 
board,  ensuring  tnat  all  programs  and  activities  in  law  enforcement  are  given  their 
due  attention  and  resources.  As  you  consider  the  entire  funding  request  for  the  De¬ 
partment,  I  trust  you  will  see  the  Administration’s  commitment  to  the  full  breadth 
of  the  Departments  responsibilities.  Nevertheless,  there  are  several  areas  which  I 
believe  warrant  special  emphasis,  and  I  have  attempted  in  my  first  months  as  At¬ 
torney  General  to  bring  ^ater  attention  to  these  cnallenges  for  law  enforcement. 

First,  as  you  undoubtedly  know  by  now,  the  fight  against  violent  crime  and  drug 
trafficking  is  one  of  my  top  priorities.  While  the  problem  of  violent  crime  is  pri¬ 
marily  the  responsibility  of  state  and  local  law  enforcement,  strong  federal  leader¬ 
ship  can  have  a  significant  impact.  In  this  regard,  we  have  been  increasingly  tar- 
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geting  our  resources  over  the  past  year  on  gangs,  felons  who  use  firearms,  and  drug 
trafficking  oivanizations. 

With  regard  to  gangs,  federal  law  enforcement  has  become  extremely  effective  in 
combating  violent  street  gangs  by  using  tough  federal  laws  to  assist  local  law  en¬ 
forcement  in  dismantling  these  criminal  organizations.  As  you  know,  in  the  Mst 
several  weeks,  I  have  attempted  to  enhance  this  assistance  by  shifting  300  FBI 
agents  from  the  foreign  counterintelligence  program  to  violent  gang  task  forces  in 
dozens  of  cities  across  the  country.  This  was  one  of  the  largest  reallocations  of  re¬ 
sources  in  FBI  history. 

Along  with  this  shift,  the  Administration  ap^ed  that  the  Bureau  of  Alcohol,  To¬ 
bacco,  and  Firearms  should  join  the  FBI  in  joint  task  forces  which  would  exoand 
the  Washington,  D.C.  effort  and  launch  new  programs  in  Baltimore,  Dallas  ana  At¬ 
lanta.  We  are  augmenting  this  effort  by  su parting  a  new  national  gang  analysis 
center.  Furthermore,  I  have  added  160  INS  criminal  investigators  who  will  focus  on 
violent  criminal  alien  gang  members  and  I  have  reassimed  26  DEA  agfents  from 
headquarters  to  drug-related  violent  crime  task  forces.  1  would  be  remiss  if  I  did 
not  add  that  I  greatly  appreciate  the  Subcommittee's  support  of  these  changes. 

In  connection  with  our  crack  down  on  felons  who  use  firearms,  we  are  now  tar¬ 
geting  habitual  offenders  who  use  or  carry  guns,  seizing  their  weapons,  and  putting 
these  repeat  criminals  in  prison  under  stiff  federal  mandatory  sentences.  Under  our 
“Operation  Triggerlock,”  we  will  have  charged  nearly  6,000  violent  criminals  by  the 
time  of  our  one  year  anniversary  in  April. 

Finally,  with  regard  to  drugs,  in  audition  to  our  ongoing  attack  on  trafficking  or¬ 
ganizations  throu^out  the  nation  and  around  the  world,  the  Department  has  been 
focusing  resources  on  violent  street  gangs  engaged  in  drug  distribution.  Over  the 
past  year,  entire  gangs,  along  with  the  murder  and  destruction  caused  W  their  drug 
trafficking  enterprise,  have  been  completely  removed  in  cities  such  as  Philadelphia, 
Chicago  and  Washington,  D.C. 

In  addition  to  these  efforts,  the  Administration’s  “Operation  Weed  and  Seed”  is 
an  essential  element  in  our  attack  against  street  crime  and  the  social  and  economic 
devastation  it  brings.  Working  with  community  leaders,  we  are  targeting  high-crime 
neighborhoods  and  housing  developments  to  “weed  out”  violent  criminals,  illegal 
gang  activity,  drug  trafficking  and  related  violence.  Then,  these  formerly  crime-satu¬ 
rated  neighoorhoods  will  be  ‘^eded”  through  comprehensive  social  and  economic  re¬ 
vitalization.  We  hope  to  expand  substantially  this  initiative  next  year,  and  this  pro¬ 
posal  is  outlined  more  fully  in  my  statement. 

Another  priority  of  mine  and  the  Department’s  is  civil  rights.  The  Department  is 
firmly  committed  to  working  diligently  to  ensure  that  every  American’s  civil  rights 
are  protected,  whether  it  be  in  the  home,  workplace,  marketplace  or  classroom. 
While  I  was  serving  as  Acting  Attorney  General,  I  announced  plans  to  aggressively 
attack  housing  discrimination  this  fiscal  year  bv  employing  the  Department’s  own 
discrimination  “testers.”  I  also  directed  the  Civil  Rights  Division  to  study  the  prob¬ 
lem  of  mortgage  discrimination  for  possible  enforcement  action. 

Finally,  we  have  been  making  great  headway  in  the  fight  against  white-collar 
crime  and  financial  institution  fraud.  In  February,  I  announced  my  intention  to  re¬ 
assign  this  year  another  50  FBI  agents  from  counterintelligence  to  investigations  of 
health  care  fraud.  Furthermore,  since  1988,  the  Department  has  prosecuted  more 
than  2,700  defendants  in  major  financial  institution  fraud  cases.  More  than  1,000 
of  these  defendants  have  been  prosecuted  in  connection  with  major  S&L  cases,  and 
more  than  three-fourths  of  those  convicted  have  gone  to  jail.  Our  success  in  the  past 
year  is  in  large  part  the  result  of  the  enhanced  resources  we  received  in  1990.  ^e 
task  now  is  to  build  on  our  successes,  to  keep  up  our  momentum. 

All  of  us  here — members  of  this  Subcommittee,  Justice  Department  officials 
alike — understand  the  need  for  strong  law  enforcement.  The  President’s  bu^et  pro¬ 
posal  contains  some  simificant  increases  over  last  year’s  budget.  This  reflects  an 
understanding  of  the  challenges  before  us,  and  it  shows  the  resolve  necessary  to 
meet  them.  TOis  budget  is  right  in  line  with  the  priorities  of  the  Department.  I 
would  now  like  to  discuss  in  some  detail  the  proposed  budget. 

VIOLENT  CRIME 

Although  reducing  violent  crime  is  our  top  budget  priority,  it  does  not  have  high 
visibility  in  our  formal  1993  budget  request.  In  the  budget,  most  of  the  violent  crime 
effort  of  the  Federal  Bureau  of  Investigation  is  in  a  program  that  is  simply  titled 
“Other  Field  Programs.”  This  program  includes  investigation  of  crimes  on  Federal 
property  and  Indian  reservations,  interstate  thefts,  bank  robbery,  airline  piracy,  a 
growing  list  of  statutory  offenses  against  violent  acts,  and  the  tracking  of  motives. 
In  the  U.S.  Attorneys,  violent  crime  falls  under  the  title  “Criminal  litigation. ’^In  ad- 
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dition,  the  Marshals  Service  deals  with  fugitives  and  the  Criminal  Division  provides 
litigation  guidance. 

Starting  with  the  resources  we  have  in  1992,  our  violent  crime  initiative  moves 
in  two  principal  directions.  One  is  a  direct  assault  on  violent  street  criminals  where 
agents  of  the  FBI  and  DEA  and  personnel  from  INS  and  the  Marshals  Service  join 
with  State  and  local  law  enforcement  agencies.  The  other  effort  is  the  more  com¬ 
prehensive  “Operation  Weed  and  Seed”  program.  By  1993,  we  hope  to  apply  nearly 
$486  million  to  our  violent  crime  initiative,  more  than  a  23  percent  increase  over 
the  original  1992  enacted  level  for  violent  crime  programs. 

DIRECT  ASSAULT  ON  VIOLENT  CRIME 

In  1993,  the  violent  crime  activities  of  the  FBI  will  be  further  strengthened  by 
reallocating  another  86  agents  from  the  counterintelligence  program  to  further  in¬ 
crease  the  number  of  Violent  Crime  Task  Forces  and  broaden  their  focus  on  gangs. 

As  the  law  enforcement  agencies  develop  their  Violent  Crime  Task  Force  cases, 
the  U.S.  Attorneys  will  need  to  expand  their  capacity  for  handling  additional  cases. 
In  addition,  the  U.S.  Attorneys  will  take  a  lead  role  with  State  and  local  law  en¬ 
forcement  officials  in  targeting  repeat  violent  offenders,  drug  traffickers,  and  gang 
members  who  must  be  removed  from  circulation  so  that  nei^iborhoods  can  be  reju¬ 
venated.  Beyond  the  reprogramming  within  the  FBI,  increases  totaling  $26  million 
and  360  positions  (161  attorneys)  are  requested  for  violent  crime. 

OPERATION  WEED  AND  SEED  - 

On  January  27,  the  President  formally  endorsed  the  “Weed  and  Seed”  program 
which  provides  intensive  crime  and  drug  fighting  assistance,  social  services,  and  job 
opportunities  to  targeted  inner  city  neighborhoods.  The  goal  is  to  “weed  out”  crime 
from  targeted  neighborhoods  by  increasing  police  visibility,  developing  police  rela¬ 
tionships  with  the  citizenry,  addressing  social  and  economic  problems  in  commu¬ 
nities  where  narcotic  trafficking  is  prevalent,  and  then  “seed”  them  by  developing 
an  active  community  policing  program  coordinating  the  delivery  of  social  services, 
including  prevention,  intervention  and  treatment  programs,  addressing  social  and 
economic  problems  in  communities  where  narcotic  trafficking  is  prevalent,  and 
building  a  framework  under  which  public  and  private  agencies  can  enhance  public 
safety  and  the  overall  quality  of  life.  In  1993,  the  program  includes  a  $30  million 
commitment  by  the  Department  of  Justice.  The  Government’s  total  1993  commit¬ 
ment  may  reach  $600  million,  provided  that  Congress  adopts  the  appropriations  lan¬ 
guage  proposed  for  the  budgets  of  the  various  departments  affected  by  the  program 
and  permits  the  establishment  of  Urban  Enterprise  Zones. 

The  concept  of  “Weed  and  Seed”  originated  in  Philadelphia.  In  1991,  the  Office 
of  Justice  Programs  made  pilot  ^ants  to  Trenton,  New  Jersey;  Kansas  City,  Mis¬ 
souri  and  Omaha,  Nebraska;  and  in  1992,  grants  will  be  made  to  at  least  eight  to 
ten  cities.  With  the  request  for  1993,  over  30  neighborhoods  may  be  selected  for  par¬ 
ticipation. 


DRUG  ABUSE  AND  CONTROL 

Unlike  our  violent  crime  initiative,  drug  abuse  and  control  have  long  been  rec- 
opriized  as  a  Federal  responsibility.  In  January  1992,  the  President  transmitted  the 
Fourth  National  Drug  Control  Strategy  to  Con^ss.  The  princiMl  goal  remains  un¬ 
changed:  to  reduce  the  level  of  illegal  orug  use  in  America.  The  President  noted  that 
in  fighting  the  drug  war,  we  are  winning  the  war  against  casual  drug  use,  but 
progress  is  slower  in  the  war  against  hard  core  drug  use. 

Debate  will  continue  over  the  proper  balance  between  “supply”  and  “demand”  ef¬ 
forts  to  combat  drugs.  Clearly,  the  ultimate  victory  must  be  won  on  the  battlefield 
of  values.  This  means  that  drug  abuse  must  be  rejected  in  the  family,  classroom, 
houses  of  worship,  and  throughout  our  social  structure.  But  as  the  National  Drug 
Control  Strategy  report  says,  “Treatment  and  education  stand  little  chance  of  suc¬ 
ceeding  if  they  must  compete  in  a  neighborhood  where  drug  dealers  flourish  on 
eveiy  comer.” 

The  National  Drug  Control  Strategy  for  1993  enumerates  the  agencies  requesting 
$12.7  billion  for  the  anti-drug  abuse  effort,  a  total  6  percent  neater  than  the  $12 
billion  available  in  1992.  For  the  Department  of  Justice  only,  tne  1993  total  is  $4.7 
billion.  This  is  $411  million  more  than  the  amount  provided  in  1992  and  represents 
more  than  41  percent  of  all  the  financial  resources  included  in  our  1993  budget. 

The  $4.7  billion  Department  of  Justice  segment  includes  the  entire  appropriations 
for  the  Drug  Enforcement  Administration  and  Oi^anized  Crime  Drug  Enforcement, 
as  well  as  ml  obligations  of  the  Assets. Forfeiture  Fund.  Because  of  the  magnitude 
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of  the  Drug  Abuse  grant  program  in  the  OiUce  of  Justice  Praams,  the  preponder¬ 
ance  of  its  activities  are  classified  as  part  of  the  drug  war.  Beginning  in  1983,  the 
Federal  Bureau  of  Investigation  formally  joined  the  list  of  investigative  agencies 
budgeting  directly  for  the  cfrug  war.  Perhaps  the  most  indicative  measure  of  the  suc¬ 
cess  of  the  drug  war  is  the  inclusion  of  more  than  $1.6  billion  for  the  housing  and 
care  of  prisoners  convicted  of  druff-related  offenses.  Smaller  but  signiiicant  funding 
amounts  are  contributed  by  the  U.S.  Attorneys,  the  Marshals  Service,  and  the  Im¬ 
migration  and  Naturalization  Service.  Rounding  out  the  heavy  commitment  by  the 
Department  are  direct  activities  of  the  Criminal  and  Tax  Divisions,  as  well  as 
INTERPOL. 

Although  the  Justice  Department  is  primarily  associated  with  the  mission  of  re¬ 
ducing  the  supply  of  drugs,  it  is  stron^y  committed  to  drug  abuse  prevention  and 
education.  The  DEA  and  the  FBI  have  allocated  increasing  resources  to  this  effort. 
The  Federal  Prison  System  is  actively  involved  in  prisoner  education  and  treatment 
programs,  and  the  Oflice  of  Justice  PVomms  is  authorized  to  provide  grants  for  al¬ 
most  any  activity  that  may  successfully  light  drug  abuse. 

Recognizing  that  the  preponderance  of  our  resources  are  directed  at  reducing  the 
drug  supply,  there  are  three  possible  approaches.  One  is  to  destroy  drugs  at  their 
source.  A  second  is  to  sharpen  the  attack  on  drug  trafficking  organizations.  Finally, 
the  drug  supply  can  be  reduced  by  attacking  drug  transactions  at  the  street  dealer 
level.  As  circumstances  change,  the  response  of  law  enforcement  also  must  change. 

WHITE  COLLAR  CRIME 

Three  years  ago,  when  former  Attorney  General  Thornburgh  was  before  this  Com¬ 
mittee,  he  notecfthat  the  battlefield  of  values  was  not  limited  to  drugs  but  extended 
to  the  nation’s  corporate  board  rooms.  We  were  already  involved  in  addressing  fi¬ 
nancial  institution  and  defense  contractor  fraud,  HUD-related  cases,  and  a  vanety 
of  other  crimes  in  the  suites.  The  magnitude  of  fraud  in  the  savings  and  loan  indus¬ 
try  and  its  precarious  condition  soon  oecame  evident.  Within  months,  the  Congress 
enacted  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act  of  1989. 
Since  then,  we  have  relentlessly  pursued  fraud  cases  and  secured  long  sentences 
and  orders  for  high  fines  and  restitution  not  only  from  savings  and  loan  industry 
defendants  but  also  from  others  who  have  violated  their  fiduciary  responsibilities. 

In  1993,  our  White  Collar  Crime  reauest  totals  $640  million,  of  which  $278  mil¬ 
lion  is  requested  to  respond  to  financial  institutions  fraud.  To  respond  to  the  broad¬ 
ening  array  of  white  collar  criminal  activity,  we  are  requesting  388  positions  and 
$23.3  million  in  program  increases. 

More  than  half  of  the  entire  program  and  the  majoriW  of  the  program  increases 
are  slated  for  investigations  conducted  by  the  Federal  Bureau  of  Investigation.  As 
expected,  the  second  largest  component,  in  terms  of  ongoing  and  increased  re¬ 
sources,  is  the  U.S.  Attorneys.  Five  of  our  legal  divisions  comprise  the  remainder 
of  the  program. 

A  numoer  of  new  or  expanded  white-collar  crime  initiatives  need  to  be  under¬ 
taken.  We  must  investigate  and  vigorously  prosecute  instances  of  fraud  involving 
health  care,  insurance  and  pension  plans  to  guard  against  another  debacle  on  a 
scale  similar  to  the  savings  and  loan  crisis.  The  ballooning  number  of  bankruptcies 
also  appear  to  be  laced  with  fraud. 

Within  the  Federal  Bureau  of  Investigation,  the  focus  will  be  on  augmenting 
health  care  and  financial  institution  fraud  cases,  sharply  increasing  the  resources 
applied  to  computer  crimes,  investigating  the  siphoning  off  of  funds  both  before  and 
alter  bankrupt^es  are  filed,  and  responding  to  complaints  about  fraud  associated 
with  telemarxeting,  insurance,  and  commodities  and  securities. 

The  Tax  Division  requires  additional  staff  to  stem  a  massive  evasion  of  the  motor 
vehicle  fuel  excise  tax  and  to  collect  taxes  owed  but  concealed  during  bankruptcy 
proceedings.  Within  the  Criminal  Division  and  the  U.S.  Attorneys,  prosecutions  will 
focus  increasingly  on  pension  plan  fraud,  health  care  fraud,  and  computer  crimes. 

The  Civil,  Antitrust,  and  Environment  and  Natural  Resources  Divisions  will  con¬ 
tinue  to  devote  considerable  resources  to  ferreting  out  those  who  violate  criminal 
laws  in  their  business  activities. 


IMMIGRATION 

Although  the  President’s  budget  contains  several  immigration  initiatives,  the  pri¬ 
ority  for  controlling  illegal  immigration  was  enhanced  greatly  by  the  Department’s 
February  19,  1992  reprogramming  notification  which  proposed  to  accelerate  the  ap¬ 
plication  of  user  fee  resources  to  strengthen  inspection  and  examination  activities. 
This  reprogramming  also  had  the  benencial  effect  of  providing  resources  in  1992  to 
hire  300  Border  Patrol  agents  and  200  investigators  to  interdict,  identify,  and  deport 
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criminal  aliens,  and  over  700  INS  employees  to  serve  those  who  are  lawftil  immi¬ 
grants  and  travelers. 


OTHER  PRIORITIES 

Earlier,  I  mentioned  a  number  of  priorities  that  the  Congress  must  address,  but 
“  detailed  discussion  of  them  can  be  deferred  because  they  can  be  fully  covered  as  we 
later  address  specific  organization  requirements. 

MATTERS  OF  SPECIAL  INTEREST 

The  Civil  Liberties  Act  of  1988  established  a  Fund  out  of  which  Japanese-Ameri- 
cans  interned  during  World  War  II  would  receive  a  payment  of  $20,000  if  still  living 
at  the  time  the  Act  was  signed.  An  authorization  was  established  for  $1.26  billion 
to  com^nsate  62,600  people  over  a  three  yetu*  period.  This  Fund  will  become  ex¬ 
hausted  in  1993.  However,  because  the  number  of  eligible  interned  Japanese  Ameri¬ 
cans  has  been  higher  than  expected,  legislation  is  proposed  to  provide  benefits  to 
those  who  remain  unpaid.  In  addition,  equity  requires  payment  to  non-Japanese 
spouses  and  parents  who  were  also  interned,  a  provision  of  the  Administration's  leg¬ 
islative  proiMsal.  To  pay  these  additional  costs,  the  authorization  for  this  perma¬ 
nent-indefinite  appropriation  will  need  to  be  increased  by  $260  million. 

Tlie  Radiation  Exposure  Compensation  Act  established  a  Trust  Fund  to  pay 
claims  of  individuals  closed  to  radiation  stemming  from  atmospheric  nuclear  tests 
and  uranium  mining.  Trie  first  funding  for  this  purpose  was  a  $30  million  appro¬ 
priation  to  the  Department  of  Defense  in  1992.  In  1993,  the  Administration  is  re¬ 
questing  almost  $171  million  in  the  Department  of  Justice.  Because  fixed  com¬ 
pensation  amounts  are  not  provided  by  law,  this  program  falls  within  discretionary 
spending  ceilings,  but  instead  of  being  classified  under  the  domestic  discretionary 
category,  the  costs  are  classified  as  defense  discretionary.  This  is  because  they 
stemmed  from  the  activities  of  the  Department  of  Defense  and  the  Department  of 
Enei^  and  its  predecessor  agencies.  In  addition,  a  small  component ^of  tne  Civil  Di¬ 
vision  charged  with  administering  compensation  claims  is  proposed  for  similar  f^und- 
ing. 

Unusual  interest  has  already  been  shown  in  another  matter  which  shows  up  as 
a  general  provision  of  the  Department's  budget.  Section  111,  if  enacted,  would  per¬ 
mit  the  Department  to  charge  prisoners  the  costs  of  their  first  year  of  incarceration 
following  sentencing.  The  fee  for  most  prisoners  would  be  waived  because  of  their 
indigence  or  other  mitigating  circumstances,  but  it  seems  very  reasonable  that  soci¬ 
ety  should  not  shoulder  the  full  cost  of  incarcerating  criminals  who  have  the  ability 
to  pay. 

TTie  a^ropriation  request  includes  a  modification  of  the  U.S.  Code  that  would  re¬ 
quire  U.S.  courts  to  award  filing  and  docketing  fees  to  the  United  States  when  the 
United  States  is  a  prevailing  party  in  a  lawsuit.  The  United  States  would  continue 
to  be  exempt  from  paying  fees  when  it  files  documents.  For  example,  if  the  United 
States  won  a  case  as  the  plaintiff,  the  loser,  be  it  an  individual  or  a  corporation, 
would  be  required  to  pay  tnese  fees,  notwithstanding  that  the  Government  had  not 
paid  any  filing  fees. 


INDIVIDUAL  COMPONENTS 

Understanding  how  certain  priorities  of  the  Administration  sweep  across  almost 
all  of  the  Department's  components  is  necessary  to  comprehend  how  we  deal  with 
nationwide  problems  and  to  understand  how  critical  it  is  that  each  has  its  proper 
share  of  resources.  The  war  on  drugs  is  our  best  example.  In  other  cases,  developing 
programs  can  be  adequately  described  within  organizations  that  are  directed  at  spe¬ 
cific  missions.  The  remainder  of  my  remarks  are  directed  mainly  at  Department 
components  falling  under  such  broad  classifications  as  law  enforcement,  litigation, 
corrections,  State  and  local  assistance,  and  infrastructure. 

LAW  ENFORCEMENT 

The  largest  law  enforcement  component  in  the  Department  of  Justice  is  the  FBI. 
Its  direct  appropriation  request  exceeds  $2  billion.  The  FBI's  enhanced  role  in  fight¬ 
ing  violent  crime  has  already  been  discussed  along  with  its  continuing  and  growing 
responsibilities  in  the  war  on  drugs  and  white  collar  crime.  The  changing  world  sit¬ 
uation  not  only  allows  us  to  shill  major  resources  out  of  foreign  counterintelligence 
but  also  allows  us  to  shill  certain  counterintelligence  costs  to  the  defense  discre- 
tionaiy  category  under  the  operative  budget  agreement. 
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The  changes  mentioned  above  focus  on  the  work  of  the  Bureau’s  66  field  offices 
and  approximately  400  resident  agencies.  In  addition  to  the  reprogrammings  for 
1992,  which  will  be  augmented  in  1993,  the  budget  includes  a  number  of  program 
increases  to  strengthen  FBI  field  activities.  For  the  Drugs  Progran^  the  request  for 
35  positions  and  $2.2  million  focuses  on  establishing  additional  Regional  Drug  Inteh 
ligence  Squads.  Under  the  White  Collar  Crime  Program,  an  additional  226  positions 
and  $14.2  million  would  be  applied  to  financial  institution  fraud,  fraudulent  bank¬ 
ruptcy  filings,  computer  and  wire  fraud,  and  criminal  activities  in  the  telemar¬ 
keting,  insurance,  securities,  and  commodities  industries.  In  addition,  the  mag¬ 
nitude  of  health  care  fraud  requires  resources  beyond  those  we  will  obtain  throu^ 
reprogrammings.  For  the  Organized  Crime  Program,  an  additional  53  positions  and 
$2.4  million  are  needed  to  counter  the  influx  oT  Asian  organized  crime  groups.  The 
final  direct  revest  for  field  funding  relates  to  increasing  the  size  of  the  Hostage 
Rescue  Team  (ITOT).  This  se^ent  of  the  request  includes  24  agent  positions  and 
$2.9  million.  This  would  provide  a  third  HRT  unit  which  would  better  position  us 
to  handle  several  individual  hostage  rescue  events  simultaneously. 

Backing  up  the  FBI’s  field  activities  are  a  number  of  vital  support  programs. 
Within  the  “Salaries  and  Expenses”  appropriation,  the  Technical  Field  Support  and 
Equipment  program  has  net  increases  totaling  $11.4  million  and,  within  the  $80 
million  requested  for  the  defense  discretionary  “Special  Program”  appropriation 
there  is  an  increase  of  $8.9  million  for  advanced  digital  telephony. 

The  grtiatest  single  dollar  item  requested  for  the  FBI  continues  to  be  the  Finger¬ 
print  Identification  program.  In  a  1990  supplemental  appropriation,  $185  million 
was  provided  to  prepare  for  moving  the  Identification  Division  to  Clarksburg,  West 
Virginia.  In  1992,  $48  million  was  provided  to  initiate  development  and  acquisition 
of  an  Integrated  Automated  Fingerprint  Identification  System  that  will  be  located 
there.  In  addition.  Congress  approved  our  1992  request  to  provide  487  positions  and 
$12.5  million  so  that  we  could  begin  to  rapidly  update  records  to  aid  in  the  identi¬ 
fication  of  felons  who  attempt  to  purchase  firearms.  The  1993  request  includes  an 
additional  $103.4  million  to  acquire  computer  hardware  related  to  the  image  trans¬ 
mission  network,  convert  32  million  manual  fingerprint  images  to  digitized  images, 
and  develop  a  prototype  system  to  identify  felons  who  attempt  firearm  purchases. 

DRUG  ENFORCEMENT  ADMINISTRATION 

As  the  lead  Federal  drug  enforcement  agency,  the  Drug  Enforcement  Administra¬ 
tion  has  the  mission  of  controlling  abuse  of  dangerous  drugs  and  restricting  their 
supply. 

Our  direct  appropriation  request  of  $771.5  million  is  $64.8  million  over  the  1992 
appropriation.  The  oudget  will  support  115  positions  and  $15.5  million  to  cover  pro¬ 
gram  changes.  The  largest  increase  is  the  $8.4  million  slated  to  convert  four  provi¬ 
sional  State  and  Local  Task  Forces  to  permanently  funded  task  forces  and  to  pur¬ 
chase  vehicles,  radios  and  other  equipment  to  support  existing  task  forces.  The  next 
lai^st  increase  is  the  $5.9  million  request  to  support  Operations  SNOWCAP  and 
CADENCE,  our  drug  suppression  efforts  in  South  America.  In  addition,  program  in¬ 
creases  are  requested  to  further  improve  the  capabilities  of  the  El  Paso  Intelligence 
Center  and  to  provide  additional  agents  trained  as  pilots  to  support  both  foreign  and 
domestic  operations. 


ORGANIZED  CRIME  DRUG  ENFORCEMENT 

The  $399  million  Organized  Crime  Drug  Enforcement  appropriation  request  for 
1993  is  $36.8  million  more  than  the  direct  appropriation  for  1992.  The  budget  re¬ 
quest  provides  nearly  $20.6  million  in  program  enhancements.  Increases  would  be 
provided  to  nearly  all  the  12  participating  organizations  based  on  the  mix  of  re¬ 
sources  needed  to  pursue  cases  that  warrant  inclusion  in  the  Task  Force  effort.  The 
latest  agency  to  join  the  ranks  of  participants  is  the  Treasury  Department’s  Finan¬ 
cial  Crimes  Enforcement  Network. 

Because  the  Task  Forces  woric  in  combination  with  State  and  local  investigators 
and  prosecutors  to  target  and  destroy  major  narcotic  trafficking  and  money  launder¬ 
ing  operations,  they  are  the  frontline  of  many  of  our  most  important  domestic  anti¬ 
drug  activities.  - 


IMMIGRATION  AND  NATURALIZATION  SERVICE 

As  discretionary  spending  has  become  limited,  increasing  attention  has  been  given 
to  identifying  activities  that  might  be  continued  and  expanded  if  financing  sources 
other  than  direct  appropriations  could  be  found.  Within  the  Department,  a  number 
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of  programs  are  being  financed  through  the  collection  of  fees,  especially  within  the 
Immigration  and  Naturalization  Service. 

The  1993  budget  request  for  the  INS  Salaries  and  Expenses  appropriation  is 
slightly  over  $1  billion,  an  increase  of  $96.4  million  over  the  amount  provided  in 
1992.  In  addition,  INS*s  four  fee  accounts  are  expected  to  supjMrt  spending  of  nearly 
$463  million.  Spending  from  the  Immigration  Examinations  Fee  account  is  expected 
to  reach  $238.6  million  for  activities  related  to  acfiudication  of  applicants,  natu¬ 
ralization,  and  the  administration  of  asylum  and  refugee  programs.  Spending  from 
the  Immigration  User  Fee  account  will  be  $216  million  which  will  provide  primarily 
ibr  inspection  of  commercial  aircraft  and  vessels.  The  Land  Border  Inspection  Fee 
account  provides  accelerated  inspection  for  frequent  border  crossers  on  a  pilot  basis, 
and  the  1993  budget  request  reflects  a  phasedown  the  Immigration  Legalization 

^  \^hin  the  appropriation  request  are  several  programmatic  increases  of  signifi¬ 
cance.  An  additional  200  Border  Patrol  agents  designated  to  enhance  a  number  of 
southern  border  sectors  are  budgeted  at  $8.6  million  in  1993.  To  address  the  grow¬ 
ing  criminal  alien  problem  an  increase  of  94  oositions,  including  73  agents,  and  $3.7 
million  will  enhance  INS’s  ability  to  identify  and  initiate  deportation  proceedings 
against  criminal  aliens  living  in  the  United  JStates,  and  provide  resources  for  a  Na¬ 
tional  Enforcement  Operations  Center  to  coordinate  efforts  with  State  and  local  law 
enforcement  agencies  to  locate  and  apprehend  criminal  aliens.  The  lai^est  budget 
increment,  249  positions  and  $21.8  million,  is  requested  for  the  Detention  and  De¬ 
portation  program  to  staff  a  new  joint  INS-Bureau  of  Prisons  contract  facility  in  the 
Southwest,  and  allow  safe  operation  at  all  INS  Service  Processing  Centers.  Other 
increases  are  requested  to  build  support  facilities  necessaiy  to  accommodate  the 
criminal  alien  population  at  the  Krome  Service  Processing  Center,  to  accelerate 
legal  proceedings,  and  to  enforce  civil  document  fraud  legislation.  In  addition  to  the 
increases  included  in  the  1993  budget,  full -year  support  for  my  recently  announced 
tmforcement  initiative  that  provides  an  additional  300  Border  Patrol  agents  and  200 
investigators  will  he  provided  in  1993  through  the  permanent  reprogramming  of 
funds.  Tliis  proposal  was  transmitted  to  you  earlier  this  month. 

U.S.  MARSHAI.S  SERVICE 

The  Marshals  Service,  in  many  ways,  is  the  organization  that  links  law  enforce¬ 
ment  with  prosecution  as  well  as  providing  specific  services  to  the  Judiciary.  There¬ 
fore,  as  long  as  more  persons  are  charged  with  crime,  the  Marshals  Service  respon¬ 
sibility  for  moving  them  through  the  justice  system  grows. 

In  1993,  the  budget  request  totals  $341.5  million,  or  $27.6  million  over  the  1992 
appropriation  enacted.  After  a^ustments  to  base  are  covered,  the  net  program  in¬ 
creases  total  113  positions  and  $7.7  million. 

As  the  judicial  workload  grows  and  judgeship  vacancies  are  filled,  there  are  in¬ 
creased  requirements  for  court  security,  prisoner  security  and  the  transportation  of 
prisoners.  Outside  these  normal  workload  increases  are  significant  increases  for  con¬ 
verting  the  Marshals  Service  to  the  Department’s  Financial  Management  System, 
improving  its  ADP  and  teleconununications  system,  implementing  the  Chief  Finan¬ 
cial  Officers  Act,  and  other  administrative  systems  improvements. 

Two  significant  offsets  are  made  to  the  requested  increases.  One  is  the  closure  of 
the  Special  Operations  Group  Training  Center  at  Camp  Beauregard,  Louisiana 
which  has  been  underutilized  and  too  costly  and  the  other  is  to  defer  a  portion  of 
the  funding  available  for  the  construction  of  holding  cells. 

SUPPORT  OF  U.S.  PRISONERS 

The  Marshals  Service  has  responsibility  for  administering  a  separate  appropria¬ 
tion  titled  Support  of  U.S.  Prisoners.  For  a  number  of  years,  there  has  been  an  un¬ 
relenting  increase  in  the  number  of  unsentenced  prisoners  who  must  appear  before 
the  courts,  and  daily  housing  costs  of  keeping  prisoners  in  local  jails  have  steadily 
risen.  In  1993,  we  expect  to  house  an  average  of  12,987  prisoners  daily  in  920  State 
and  local  jails  at  an  average  cost  of  $49.09  per  day.  The  cost  is  expected  to  be  about 
$261  million.  In  addition,  $7.4  million  will  be  applied  to  the  popular  Cooperative 
Agreement  Program  to  provide  250  guaranteed  bed  spaces  on  a  long-term  basis. 

ASSCTS  TORFEITURE  FUND 

Like  the  Marshals  Service,  the  Assets  Forfeiture  Fund  is  linked  to  both  law  en¬ 
forcement  and  litigative  efforts.  The  F'und  was  designed  to  take  the  resources  of 
drug  dealers  and  apply  them  back  into  law  enforcement  activities  after  the  expenses 
of  handling  forfeitures  were  subtracted,  and  a  determination  was  made  that  sei- 
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zures  were  legally  transferred  to  the  Government.  In  the  1993  budget  the  discre- 
tionaiy  budget  authority  associated  with  the  Fund  continues  at  the  $100  million 
level. 


LEGAL  ACTIVITIES 

The  litigation  and  other  legal  work  of  the  D^artment  is  conducted  by  a  dedicated 
staff  supported  from  three  appropriations — U.S.  Attorneys,  General  Legal  Activities, 
and  the  Antitrust  Division.  Witnesses  who  appear  at  trials  on  behalf  oT  the  Govern¬ 
ment  are  paid  from  the  Fees  and  Expenses  or  Witnessea  appropriation.  In  criminal 
cases,  the  vast  resources  applied  to  investigations  are  useless  unless  the  Govern¬ 
ment  is  able  to  prosecute  criminal  offenses  effectively  in  court. 

The  U.S.  Trustees,  who  oversee  bankruptcy  filings,  are  also  included  within  this 
section. 


UNITED  OTATES  ATTORNEYS 

At  the  core  of  the  Federal  legal  system  are  the  United  States  Attorneys.  In  the 
94  judicial  districts,  the  U.S.  Attorneys  prosecute  most  criminal  cases,  represent  the 
Government  in  civil  actions,  and  initiate  the  collection  of  fines,  penalties,  and  for¬ 
feitures.  As  the  priorities  of  the  Nation  change,  U.S.  Attorneys  are  asked  to  take 
up  new  and  stimulating  challenges. 

The  Department’s  four  priority  initiatives  of  violent  crime,  drugs,  white  collar 
crime,  and  civil  rights  all  reouire  considerable  resources  from  the  U.S.  Attorneys. 
These  initiatives  explain  the  tnrusts  of  the  $813.6  million  appropriation  request,  an 
increase  of  $92.8  million  over  the  amount  appropriated  in  1992,  as  well  as  the  in¬ 
creases  slated  to  be  allocated  to  the  U.S.  Attorneys  from  the  Organized  Crime  Drug 
Enforcement  appropriation. 

Mandatory  increases  and  a  transfer  of  30  positions  and  $3.3  million  from  the  Civil 
Division  to  handle  financial  fraud  investigations  account  for  more  than  half  of  the 
increases. 

Program  enhancements  over  the  base  funding  level  net  to  $39  million.  The  pre¬ 
ponderance  of  the  new  funds,  $34.4  million,  are  lor  criminal  litigation  in  two  areas — 
violent  crime  and  white  collar  crime. 

Violent  crime  efforts  will  require  $25.8  million  and  360  positions.  Of  this  amount, 
the  "Weed  and  Seed”  initiative  will  retire  $14.3  million,  thus  bringing  1993  re¬ 
sources  for  “Weed  and  Seed”  to  $20  million.  The  remainder  will  be  about  equally 
divided  between  enabling  the  District  of  Columbia  Superior  Court  to  respond  to  the 
continuing  wave  of  homicides  and  other  violent  crimes  committed  in  the  District  of 
Columbia  and  a  nationwide  effort  to  use  Federal  laws  to  reduce  firearm  violence. 

White  collar  crime  will  require  an  additional  $6.6  million,  which  will  be  applied 
to  health  care  fraud,  bankruptcy  fraud,  computer  fraud,  pension  plan  fraud,  and 
telemarketing  fraud.. 

Rounding  out  the  criminal  litigation  initiatives  is  a  request  for  $2  million  to  use 
U.S.  Attorneys  more  widely  to  enforce  civil  rights  laws. 

On  the  civil  side,  increases  totaling  more  than  $5  million  will  be  used  for  debt 
collection  and  to  assist  other  Federal  agencies  recover  claims  in  bankruptcy  proceed¬ 
ings.  The  U.S.  Attorneys  will  continue  work  in  prosecuting  drug  offenses  both  from 
their  direct  appropriation  and  from  the  allocation  they  get  from  the  Organized 
Crime  Drug  Enforcement  appropriation.  In  1993,  all  additional  funds  for  drug  pros¬ 
ecution  will  come  from  the  Organized  Crime  Drug  Enforcement  Task  Forces. 

GENERAL  LEGAL  ACTIVITIES 

The  General  Legal  Activities  appropriation  funds  10  Washington  based  activities. 
Most  of  the  resources  vested  in  tnis  appropriation  are  concentrated  in  the  five  legal 
divisions  supported  by  this  appropriations,  but  there  are  also  sizeable  reojuirements 
for  the  Legal  Activities  Office  Automation  activity  and  smaller  amounts  lor  the  So¬ 
licitor  General;  the  Office  of  Legal  Counsel;  the  U.S.  National  Center  Bureau, 
INTERPOL;  and  the  Special  Counsel  for  Immigration  Related  Unfair  Employment 
Practices. 

In  1993,  the  budget  request  for  the  General  Legal  Activities  cmpropriation  is 
$419.5  million,  or  $35.3  million  over  the  amount  enacted  in  1992.  The  program  in¬ 
creases  are  concentrated  in  five  high  priority  areas  previously  addressed. 

The  largest  increase  for  the  Wasnington-based  legal  divisions  is  for  the  Civil 
Rights  Division.  These  include  program  increases  totaling  $3.7  million,  all  of  which 
fall  within  the  Administration’s  priorities  to  enforce  the  civil  rights  laws.  In  1993, 
the  Department’s  request  includes  approximately  $2.7  million  that  is  needed  to  pro¬ 
vide  information  to  entities  required  to  comply  with  the  Americans  with  Disabilities 


174 


Act  and  to  enforce  compliance  actions  where  it  is  clear  that  voluntary  compliance 
will  not  be  obtained.  Additional  resources  are  also  needed  to  investigate  police  bru> 
tality  and  hate  crimes  and  uncover  housing  discrimination  by  continuing  a  Housing 
Testers  Pro-am. 

The  Tax  Division  initiatives  totaling  over  $2  million  have  a  link  to  white  collar 
crime.  More  than  half  of  the  total  relates  to  criminal  prosecution  and  most  of  the 
remainder  to  civil  litigation,  where  the  emphasis  will  be  to  collect  taxef^  from  bank- 
nipt  corporations  financed  through  high  yield  bonds.  Within  the  white  collar  crime 
pnority,  we  will  focus  on  complex  schemes  devised  to  defraud  the  Government  of 
excise  taxes  on  motor  fuels,  increased  fraud  associated  with  electronic  filing  of  in¬ 
come  taxes,  fraud  associated  with  bankrupt^  filings,  and  a  general  effort  to  follow 
through  on  the  Internal  Revenue  Service's  ertort  to  reduce  the  tax  gap. 

The  Criminal  Division's  program  increase  for  $1  million  is  mainly  related  to  our 
white  collar  crime  initiative,  v^ich  specifically  includes  $350,000  to  combat  pension 
plan  fraud  and  another  $300,000  for  health  care  fraud.  Most  of  the  remainder  will 
oe  applied  to  the  recently  established  computer  crime  unit. 

The  Environment  and  Natural  Resources  Division  is  central  to  the  implementa¬ 
tion  of  the  President's  environmental  priorities.  Increases  total  $3.2  million,  of 
which  $1.8  million  will  be  used  to  develop  standardprotocols  to  help  bring  Federal 
facilities  into  compliance  with  environmental  laws.  The  Government  will  also  be  re¬ 
quired  to  defend  cases  protesting  Clean  Air  Act  regulations  and  enforce  the  final 
provisions  of  the  Resource  Conservation  and  Recoveiy  Act.  The  remainder  of  the  in¬ 
crease  is  the  $1.4  million  requested  for  automated  litigation  support. 

Aside  from  the  various  legal  division  requirements,  the  budget  includes  a  $43.4 
million  request  for  Le^al  Activities  Office  Automation,  a  $12.7  million  increase  over 
the  amount  provided  in  1992.  This  request,  which  is  one  of  our  infrastructure  prior¬ 
ities,  is  a  key  factor  in  the  Department's  productivity  and  efficiency.  Several  legal 
divisions  that  entered  the  office  automation  era  fairly  early  are  now  at  the  point 
where  their  systems  are  outmoded,  and  the  basic  ^uipment  is  obsolete.  The  request 
will  allow  us  to  begin  to  upgrade  some  of  the  earlier  systems  and  allow  the  Depart¬ 
ment  to  comply  with  the  mandatory  requirements  of  the  Government  Open  Systems 
Protocol. 


ANTITRUST  DIVISION 

The  appropriation  request  for  the  Antitrust  Division  for  1993  is  $54.1  million.  To¬ 
gether  with  a  fixed  $10  million  estimate  for  premerger  notification  filing  fees  under 
tne  Hart-Scott-Rodino  Antitrust  Improvements  Act  of  1976,  the  total  amount  avail¬ 
able  to  the  Division  in  1993  will  be  $64.1  million,  an  increase  of  almost  $5.9  million 
over  the  total  amount  available  in  1992. 

The  Antitrust  Division  was  the  earliest  legal  division  in  the  Department  to  install 
office  automation  equipment  and  automated  litigation  support.  Consequently,  the 
Division  has  a  strong  need  to  obtain  automated  systems  that  meet  current  security 
retirements,  support  management  requirements,  and  meet  special  litigation  re¬ 
quirements.  In  terms  of  new  program  initiatives,  the  Division  is  following  up  on  its 
legislative  proposal  regarding  joint  production  ventures  and  proposing  to  expand  its 
role  as  an  advocate  for  competition.  The  1993  initiatives  will  require  an  aaditional 
$2.6  million. 

If  legislation  to  transfer  certain  railroad  related  functions  from  the  Interstate 
Commerce  Commission  is  enacted,  the  Committee  will  need  to  consider  a  related 
budget  request  for  $850,000. 

FEES  AND  EXPENSES  OF  WITNESSES 

The  Fees  and  Expenses  of  Witnesses  appropriation  request  for  1993  of  $81  million 
is  $11.8  million  below  the  $92.8  million  enacted  in  1992.  The  no-year  mandatory 
portion  of  the  account  can  absorb  this  reduction  without  difficulty  because  unex¬ 
pected  unobligated  balances  from  1992  will  remain  available  to  help  support  the 
1993  expected  program  level. 

This  appropriation  supports  litigation  efforts  by  paying  witnesses  who  appear  on 
behalf  or  the  Government,  either  as  fact  or  expert  witnesses,  as  well  as  physicians 
ordered  by  the  court  to  perform  mental  competency  examinations.  Persons  admitted 
to  the  Government's  witness  protection  program  are  maintained  in  safehouses  or  are 
permanently  relocated  at  Government  expense.  Smaller  programs  have  been  estab¬ 
lished  to  compensate  victims  harmed  by  protected  witnesses  and  to  pay  private 
counsel  for  Government  employees  sued  for  actions  taken  while  performing  their  of¬ 
ficial  duties. 

Until  1993,  this  entire  appropriation  was  classified  as  mandatory,  but  the  pending 
request  now  includes  a  $1.4  million  to  provide  temporary  protective  services  to  ap- 


175 


proximately  60  witnesses  who  will  appear  before  the  D.C.  Superior  Court.  Because 
this  program  has  not  been  statutorily  mandated,  it  has  been  classified  by  the  Ad¬ 
ministration  as  a  discretionary  program. 

UNITED  STATES  TRUSTEE  SYSTEM  FUND 

Although  the  fees  established  for  bankruptcy  filings  exceed  the  expenses  of  the 
United  States  Trustees,  the  basic  enabling  legislation  made  receipts  unavailable  for 
operations  and  specified  that  the  pro^am  should  be  financed  from  appropriations. 
In  the  1992  appropriations  act,  relief  was  provided  to  the  extent  that  certain  in¬ 
creased  fees  for  Chapter  11  cases  were  macfe  available  for  obligation.  This  allowed 
the  1992  program  to  be  funded  near  the  level  of  the  request.  The  total  funding  ex¬ 
pected  to  be  available  in  1993  is  $100.2  million,  $29.3  million  of  which  is  derived 
from  Chapter  11  filing  fees.  This  should  support  1,308  positions,  198  positions  more 
than  in  1992.  In  1993,  the  appropriation  request  is  $70.9  million  or  $13.7  million 
more  than  in  1992.  Even  witn  these  increases,  the  situation  remains  serious.  The 
growing  wave  of  bankruptcies  demands  a  Federal  response  because  bankruptcies 
are  the  Constitutional  responsibility  of  the  Federal  Government.  Over  the  past  five 
years  the  caseload  has  increased  by  82  percent.  The  U.S.  Trustees  Program  has 
made  great  strides  in  bringing  integrity,  professionalism  and  uniformitv  to  the  sys¬ 
tem.  "^t,  thousands  of  old  cases  remain  open,  and  there  is  a  high  risk  that  many 
private  trustees  who  have  not  met  fiduciary  standards  will  go  undetected.  In  addi¬ 
tion,  fraud  by  debtors  appears  to  be  extensive.  Accordingly,  we  are  now  reviewing 
the  steps  that  we  must  take  to  close  cases  that  should  be  closed,  to  find  and  pros¬ 
ecute  any  private  trustee  or  debtor  fraud  (including  improved  training  of  Assistant 
U.S.  Trustees,  FBI  Special  Agents  and  Assistant  U.S,  Attorneys),  and  to  propose 
any  legislation  needea  to  ensure  that  we  have  all  the  necessary  tools  to  accomplish 
these  tasks. 

FEDERAL  PRISON  SYSTEM 

The  Federal  Prison  System,  it  must  be  emphasized,  is  at  the  end  of  a  long  admin¬ 
istration  of  justice  pipeline  where  public  attitudes  about  crime  influence  the  Admin¬ 
istration  to  propose  and  the  Congress  to  act  on  the  punishment  of  crime.  These  ac¬ 
tions  usuallv  translate  into  decisions  on  investigative  and  prosecutorial  resources  to 
be  applied.  Ultimately,  the  courts  are  presented  with  criminals  who  require  sentenc¬ 
ing  within  guidelines.  With  a  growing  body  of  Federal  offenses  and  the  recent  wave 
of  violent  crime,  it  is  difficult  to  see  an  end  to  the  growing  population  in  Federal 
prisons. 

At  present  there  are  over  65,000  Federal  inmates  in  direct  custody,  about  40  per¬ 
cent  more  than  there  were  in  1989.  The  average  daily  population  forecast  for  1993 
is  74,500.  Drug  offenders  make  up  58  percent  of  this  population,  a  proportion  that 
has  risen  steadily  since  1980. 

For  many  years  the  Federal  prison  population  has  been  well  over  the  System’s 
rated  capacity.  Within  the  last  year,  we  have  decided  that  we  could  safely  accept 
more  double  bunking  in  correctional  institutions,  and  we  have  urged  the  American 
Correctional  Association  to  adopt  similar  standards.  Even  using  our  own  upward  re¬ 
vision  in  design  capacity,  we  are  still  50  percent  overcrowded.  From  the  policy  per¬ 
spective,  our  only  option  seems  to  be  to  construct  more  prisons  to  house  the  growing 
population. 

In  the  1993  budget  for  the  "Buildings  and  facilities”  appropriation,  the  $339.2  mil¬ 
lion  request  includes  program  increases  of  $172.1  million  for  new  construction  and 
$67.3  million  for  modernization  and  repair  of  existing  facilities. 

The  $172.1  million  construction  request  includes  $79.6  million  to  con.struct  a  662- 
bed  penitentiary  in  Yazoo  City,  Mississippi.  Architectural,  engineering,  and  site 
preparation  work  totaling  $39.5  million  is  oudgeted  for  the  construction  of  a  pen¬ 
itentiary  in  Forrest  City,  Arkansas,  which  will  have  another  662  beds,  a  medical 
center  and  camp  with  7^  beds  at  an  undetermined  site,  and  detention  centers  in 
the  Middle  District  of  Florida  and  Sacramento,  California  with  600  beds  each.  An¬ 
other  $33  million  is  included  to  expand  projects  at  five  existing  facilities,  adding  an¬ 
other  408  beds.  These  specific  construction  projects  will  provide  an  additional  3,482 
beds.  Finally,  $20  million  is  included  to  acquire  and  renovate  surplus  facilities,  such 
as  former  military  bases  or  closed  colleges,  that  would  house  an  undetermined  num¬ 
ber  of  prisoners. 

Under  modernization  and  repair,  an  increase  of  $67.3  million  includes  a  number 
of  projects  that  are  needed  to  Keep  the  older  facilities  fully  functional.  Substantial 
increases  are  needed  to  achieve  utility  and  energy  savings,  life  safety  improvements, 
and  hazardous  waste  removal. 
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For  the  “Salaries  and  expenses”  a^ropriation,  the  request  is  for  $1.9  billion, 
nearly  $297  million  higher  than  1992.  This  is  an  18.6  percent  increase.  Metropolitan 
Correctional  Centers  will  be  opened  in  Brooklyn,  New  York  and  Miami,  Florida.  The 
Federal  Correctional  Institution  in  Manchester,  Kentucky  and  portions  of  the  Cor¬ 
rectional  Complex  in  Florence,  Colorado  will  be  activated.  In  Allenwood,  Pennsylva¬ 
nia  we  plan  to  open  a  medium  security  facility.  Opening  and  staffing  these  facilities 
will  require  an  additional  1,683  positions  and  over  $100  million  in  1993,  but  these 
activations  will  make  4,640  bed  spaces  available. 

The  request  for  care  and  subsistence  is  $13.5  million.  Another  $19  million  for 
1,502  contract  bed  spaces  should  allow  some  relief  from  current  overcrowding.  TTie 
other  major  increase  is  $22  million  to  provide  a  joint  contract  detention  facility  in 
the  Southwest  with  1,000  beds  which  would  be  shared  with  the  Immigration  and 
Naturalization  Service. 

Finally,  the  operation  of  a  total  system  requires  tl^at  we  provide  AIDS  treatment, 
manage  drug  care,  extend  the  use  of  contract  medical  care,  and  provide  other  correc¬ 
tional  services. 


OFFICE  OF  JUSTICE  PROGRAMS 

State  and  local  assistance  for  law  enforcement  activities  is  being  provided  by  a 
growing  number  of  Justice  components,  but  the  major  vehicle  for  providing  law  en¬ 
forcement  assistance  grants  is  still  the  Office  of  Justice  Programs. 

The  1993  request  for  the  three  accounts  administered  by  the  Office  are  very  simi¬ 
lar  to  the  1992  proposals. 

For  the  “Justice  assistance”  appropriation  the  request  is  $588.5  million.  Its-largest 
component  is  the  $496  million  drug  control  grant  program.  This  includes  $22  million 
to  be  transferred  to  the  Federal  Bureau  of  Investigation  to  continue  its  work  to  im¬ 
plement  the  National  Crime  Information  Center  2000  Project.  The  Administration 
also  urges  that  the  Regional  Information  Sharing  System  be  incorporated  into  the 
drug  grants  and  that  the  States  should  share  noore  of  the  costs.  Finally,  our  pilot 
“Weed  and  Seed”  effort  includes  $8  million  in  drug  grants  and  another  $2  million 
from  the  Juvenile  Justice  request. 

We  continue  to  support  the  efforts  of  the  National  Institute  of  Justice,  the  Bureau 
of  Justice  Statistics  and  the  Missing  Children's  program.  The  Bureau  of  Justice  Sta¬ 
tistics  needs  resources  to  survey  offenders  on  probation  and  parole;  to  measure  fam¬ 
ily  violence,  child  abuse,  and  other  injuries  that  warrant  emergency  room  care;  and 
to  reinstate  the  Criminal  Justice  Employment  and  Expenditure  Survey. 

The  1993  budget  request  would  terminate  the  $5  million  program  to  reimburse 
States  for  Mariel  Cubans  convicted  in  State  courts.  The  Juvenile  Justice  program 
request  for  $7.5  million  will  focus  on  High  Risk  Youth  programs  that  deal  with 
gangs  and  drugs. 

For  the  ‘Public  Safety  Officers  Benefits”  appropriation  we  have  been  fortunate 
that  death  clams  have  leveled  off  but  new  legislation  passed  in  1990  will  add  costs 
for  disability  payments.  The  self-financed  Crime  Victim  Fund  requires  no  legislative 
action. 


GENERAL  ADMINISTRATION 

The  direct  funding  requested  for  the  General  Administration  is  $132.9  million,  or 
$22.8  million  more  than  in  1992.  The  request  includes  net  mandatoiy  changes  of 
$8.1  million  and  program  increases  totaling  $14.7  million. 

An  increase  of  $6.5  million  in  no-year  funding  is  requested  to  continue  the  imple¬ 
mentation  of  the  Department's  Facilities' Program  2000  initiative.  The  requested 
funding  will  support  several  planned  projects,  including  the  design  and  above  stand¬ 
ard  construction  for  the  Swing  Space  project,  which  is  required  to  house  the  person¬ 
nel  that  will  be  displaced  during  the  planned  renovation  of  the  Main  Justice  Build¬ 
ing. 

A  $5.3  million  increase  is  requested  to  begin  implementing  the  Chief  Financial  Of¬ 
ficers  Act  and  to  improve  the  Department’s  financial  reporting  system.  Additional 
resources  will  also  enhance  the  Department's  ADP  security  through  increased  pro¬ 
gram  coordination  and  oversight 

In  addition,  the  request  includes  $1.5  million  to  provide  20  additional  immigration 
judges  and  40  support  staff  needed  by  the  Executive  Office  of  Inunigration  Review. 

The  budget  request  also  earmarks  $1.1  million  to  improve  debt  collection  methods 
and  increase  information  on  the  program's  effectiveness. 
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QUANTICO  TRAINING  CENTFR 

In  the  1992  appropriations  process,  the  Congress  provided  $3.5  million  to  b^n 
work  on  an  expanded  law  enrorcement  training  center  in  Quantico,  Virmnia.  The 
1993  request  provides  $31  million  to  construct  the  center.  The  center  will  be  located 
on  donated  Marine  Coips  land  and  will  serve  the  mwing  training  needs  of  both 
the  Federal  Bureau  of  Investigation  and  the  Drug  Enforcement  Administration.  It 
is  necessary  that  we  proceed  with  additional  facilities. 

OFFICE  OF  THE  ENSPEXTTOR  GENERAL 

The  Office  of  the  Inspector  General  conducts  audits,  investigations,  and  inspec¬ 
tions  of  Departmental  programs  and  functions.  The  1993  request  for  $31.8  million 
and  358  positions  includes  10  new  positions  and  $3  million  to  oversee  audits  of  the 
Department’s  financial  statements. 

OTHER  PROGRAMS 

The  Community  Relations  Service’s  1993  reauest  of  $36.6  million  contains  $8.5 
million  in  pro^am  increases  over  the  base  funding  level.  All  of  these  initiatives  re¬ 
late  to  the  Cuban  Haitian  entrant  program.  A  major  component  is  the  $4.9  million 
requested  for  halfway  house  outplacements  of  360  Marie!  Cubans  from  Bureau  of 
Pnson  facilities.  An  additional  $3  million  is  needed  to  maintain  beds  at  St.  Eliza¬ 
beths  Hospital  and  for  drug  release  cases.  Accompanying  these  overall  increases,  the 
program  requires  more  substance  abuse  and  follow-up  counselors  as  well  as  more 
mental  health  evaluations.  Our  goal  is  to  get  Mariel  Cubans  out  of  Federal  facilities 
quickly  and  keep  them  out. 

The  U.S.  Parole  Commission  continues  to  phase  out  its  operations  as  it  moves 
closer  to  its  termination  date  of  November  7,  1997  as  directed  by  the  Judicial  Im¬ 
provements  Act  of  1990.  With  sentencing  sidelines  applying  to  more  prisoners,  the 
number  of  prisoners  eligible  for  parole  declines. 

For  the  National  Institute  of  Corrections  (NIC),  the  $11  million  request  includes 
only  one  1993  program  initiative.  As  State  and  local  correctional  institutions  are 
rapidly  e^anding,  the  need  for  technical  assistance  requests,  training,  and  grants 
from  the  Federal  Government  grows. 

Finalljr,  the  Foreign  Claims  Settlement  Conunission  request  provides  for  core  staff 
and  continued  adjudicating  claims  against  Iran. 

CONCLUSION 

Again,  I  want  to  express  my  appreciation  to  this  Subcommittee  for  your  support. 
I  am  hopeful  that  we  can  receive  your  backing  for  fiscal  year  1993. 

STATEMENT  OF  THE  ATTORNEY  GENERAL 

Mr.  Barr.  I  am  pleased  to  be  here  today  to  present  to  you  the 
President’s  1993  budget  request.  It  has  been  a  privilege  for  me  dur¬ 
ing  my  tenure  at  the  Department  to  work  with  you,  Mr.  Chairman, 
and  you.  Senator  Rudman,  and  the  other  members  of  this  commit¬ 
tee.  In  the  past  few  months,  as  I  have  moved  into  the  position  of 
Attorney  General,  I  have  greatly  appreciated  the  courtesy  and  the 
support  that  you  have  extended.  I  look  forward  to  continuing  that 
strong  and  positive  relationship. 

I  think  we  all  understand  that  the  veiy  first  duty  of  Government 
is  to  protect  the  public  safety,  and  that  is  the  mission  of  law  en¬ 
forcement.  It  is  the  mission  of  the  Department  of  Justice.  In  this 
town,  we  have  this  strange  lexicon  where  almost  all  of  this  spend¬ 
ing  is  called  discretionary,  but  I  can’t  think  of  anything  that  is 
more  mandatory  and  more  of  an  entitlement  than  spending  on  law 
enforcement,  because  it  is  really  the  foundation  of  everything  else 
we  do  as  a  society. 

I  think  you  would  agree,  and  the  other  members  of  this  sub¬ 
committee  would  agree  that  now  is  not  the  time  to  be  scrimping 
on  law  enforcement.  It  still  must  come  first.  As  you  know,  the 
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President  has  been  seeking  substantial  investment  in  law  enforce¬ 
ment  in  the  Department  of  Justice  during  his  administration.  He 
has  sought  substantial  increases  each  year,  and  those  increases  are 
really  necessary  to  meet  the  challenges  that  confront  us. 

I  have  to  say  that  we  are  very  grateful  for  the  leadership  role 
that  this  subcommittee  played  last  year,  in  the  appropriations  proc¬ 
ess,  to  get  us  the  increased  funding  that  we  were  able  to  get.  With¬ 
out  the  role  of  this  subcommittee  we  came  dangerously  close  to 
ending  up  with  no  increase,  but  thanks  to  the  work  on  the  Senate 
side,  we  ended  up  with  a  significant  increase;  not  as  much  as  we 
would  have  liked  overall,  but  still  a  significant  increase.  This  year 
is  no  different.  The  President  is  seeking  a  substantial  increase,  and 
I  know  we  can  count  on  you,  Mr.  Chairman,  and  you.  Senator  Rud- 
man,  and  the  other  members  to  support  law  enforcement  as  you 
have  iii  the  past. 

As  you  say,  we  are  seeking  an  increase,  depending  on  how  you 
measure  it,  between  9.3  and  10  percent.  I  have  often  said,  that  it 
is  misleading  to  talk  about  priorities  in  the  Department  of  Justice 
because  our  first  priority  is  to  cover  the  entire  front  of  our  law-en¬ 
forcement  responsibilities  across  the  broad  spectrum  of  require¬ 
ments.  I  think  you’ll  see  from  our  budget  request  that  we  are  going 
to  remain  committed  to  the  full  breadth  of  our  responsibilities. 
Nevertheless,  there  are  a  few  areas  that  warrant  special  emphasis, 
and  I  want  to  make  some  brief  note  of  them. 

VIOLENT  CRIME 

One  of  my  top  priorities  is  to  do  all  we  can  at  the  Federal  level 
to  support  our  State  and  local  collea^es  in  fighting  violent  crime 
and  drug  trafficking.  In  the  violent  crime  area,  we  are  dealing  with 
an  area  of  re^onsibility  that  lies  primarily  with  State  ana  local 
governments.  Over  95  percent  of  violent  crime  falls  within  the  ju¬ 
risdiction  of  State  and  local  governments.  Nevertheless,  there  are 
some  target  areas  where  we  can  assist  State  and  local  govern¬ 
ments,  and  have  a  significant  impact  at  the  Federal  level. 

Specifically,  I  think  we  can  use  our  resources  and  our  tough  Fed¬ 
eral  laws  in  areas  that  have  traditionally  had  a  Federal  nexus,  and 
that  is  in  attacking  dru§  trafficking  organizations,  felons  who  use 
firearms  in  the  commission  of  their  offenses,  and  organized  crimi¬ 
nal  activity,  such  as  gangs. 

It  might  be  useful  if  I  correlated  some  of  what  we  have  done  re¬ 
cently  by  way  of  reproCTamming  requests,  in  which  we  are  grateful 
for  your  support,  and  how  those  reprogramming  requests  correlate 
to  what  we  are  asking  for  in  1993. 

Starting  with  the  gang  area,  we,  in  our  reprogramming,  sought 
to  shift  300  FBI  agents  from  FCI  work  and  put  them  into  violent 
crime  work  in  39  cities.  We  established  some  joint  FBI  and  ATF 
task  forces  in  four  cities;  we  are  supporting  a  National  Gang  ^aly- 
sis  Center  to  support  those  FBI  and  ATF  operations.  In  the  immi¬ 
gration  area,  we  have  reprogrammed  150  INS  investigators  to  tar¬ 
get  violent  criminal  alien  gang  members. 

The  second  area  that  we  are  active  in,  as  I  said,  is  targeting  vio¬ 
lent  offenders  who  violate  Federal  firearm  statutes.  That  is  our 
Project  Trimerlock.  That  started  last  April.  We  have  over  4,000  in¬ 
dividuals  charged  under  that  statute.  I  think  probably  by  the  1- 
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year  anniversary,  we  are  going  to  have  about  6,000  charged.  That 
represents  about  10  percent  of  our  Federal  prosecution  caseload 
right  now. 

Then  the  third  area  is  the  so-called  Weed  aiid  Seed  Program.  We 
are  pressing  ahead,  in  1992,  with  this  innovative  pro^am  to  assist 
communities  to  reclaim  their  neighborhoods  from  crime.  Workihg 
with  community  leaders,  we  are  targeting  high-crime  neighbor¬ 
hoods  and  housing  developments  to  weed  out  violent  criminals, 
gang  activity  and  drug-trafficking  activity,  and  then  working  with 
tnose  community  leaders  and  State  and  local  governments  to  seed 
those  neighborhoods  in  a  focused  way  to  achieve  economic  redevel¬ 
opment. 

So,  those  are  the  three  elements  of  our  violent  crime  program, 
and  we  are  seeking  enhancements  in  all  three  of  those  areas.  On 
the  antigang  activity,  we  are  proposing  to  shift  58  more  agents 
from  FCI  to  violent  crime  in  1993;  we  are  seeking  an  enhancement 
for  the  U.S.  attorneys  of  161  additional  prosecutors  in  the  violent 
crime  area. 

In  addition,  the  President  seeks  a  major  increase  in  the  Weed 
and  Seed  Program.  There  are  really  two  options  that  are  being  pro¬ 
posed:  One  option  would  not  require  enactment  of  enterprise  zones 
and  that  would  be  largely  a  Department  of  Justice  program  with 
$30  million  for  weeding,  essentially,  law  enforcement  activities,  and 
then  $80  million  of  earrnarked  money  from  other  appropriations, 
social  programs,  and  social  spending,  to  be  applied  in  those  weed 
and  seed  areas. 

The  other  option  would  require  enactment  of  the  enterprise  zones 
and  would  be  part  and  parcel  of  the  enterprise  zones  approach. 
With  the  enterprise  zones  what  is  being  proposed  as  a  $^110  million 
program  would  go  up  to  $500  million,  another  $390  million  in  so¬ 
cial  program  targeting  for  those  weed  and  seed  areas. 

DRUG  ENFORCEMENT 

On  the  drug  front,  the  President’s  budget  seeks  $12.7  billion  for 
our  total  antidrug  effort.  Now,  with  this,  $4.7  billion  would  go  to 
the  Department  of  Justice.  This  is  a  $411  million  increase  in  our- 
antinarcotics  efforts,  or  an  8.8-percent  increase.  This  represents  41 
percent  of  all  the  financial  resources  included  in  the  Department 
of  Justice’s  budget,  and  that  includes  all  of  DEA  and  OCDETF,  but 
also  portions  of  other  accounts  that  are  attributable  to  our 
antinarcotics  efforts.  For  example,  for  the  Bureau  of  Prisons,  we 
are  allocating  about  $1.6  billion  to  the  antidrug  account. 

The  two  highlights  in  the  narcotics  area  are  obviously  OCDETF, 
which  is  a  principal  program  within  the  Department  of  Justice  in 
the  counternarcotics  area.  We  are  seeking  $399  million.  This  rep¬ 
resents  an  increase  of  $35.8  million.  Of  that,  $20.6  million  would 
be  enhancements,  and  basically  what  we  are  seeking  is  a  total  of 
205  agents  and  47  prosecutors.  Sixty-six  agents  would  be  in  the 
FBI,  and  would  be  part  of  our  heartland  strategy  of  putting  agents 
out  into  level  3  and  level  4  cities,  smaller  cities  to  work  on  drug 
problems  in  those  communities;  47  would  be  DEA  agents;  22  INS 
agents;  and  44  U.S.  attorneys. 

In  the  DEAjprogram  we  are  seeking  $771.5  million  in  direct  ap¬ 
propriations.  "iDis  includes  an  increase  of  $54.8  million  over  appro- 
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priations  for  1992.  Basically,  what  we  are  seeking  is  an  enhance¬ 
ment  of  93  new  agents  of  which  53  would  be  for  our  South  Amer¬ 
ican  operations.  They  would  go  into  seven  teams  in  South  America: 
two  to  Bolivia,  two  to  Peru,  one  to  Guatemala,  one  to  Ecuador,  and 
one  to  Venezuela.  In  addition,  of  those  93  agents,  22  would  go  to¬ 
ward  State  and  local  task  forces  here  in  the  United  States,  and  18 
would  be  for  pilots  for  both  our  domestic  and  our  international  op¬ 
erations. 


WHITE-COLLAR  CRIME 

White-collar  crime  remains  one  of  our  top  priorities,  and  we  al¬ 
ways  have  to  bear  in  mind  that  with  the  stroke  of  a  pen,  a  corrupt 
bank  official  can  steal  more  money  than  1,000  armed  robbers,  and 
that  it  is  important  to  maintain  the  integrity  of  our  whole  economic 
system  and  to  maintain  confidence  in  our  system.  That  requires 
strong  white-collar  enforcement.  Obviously,  a  key  concern  over  the 
past  few  years,  and  currently,  remains  financial  institution  fraud. 
We  received  a  substantial  infusion  of  resources,  and  you  played  a 
central  role  in  that,  Mr.  Chairman,  as  well  as  the  subcommittee, 
in  1990  under  the  Financial  Institutions  Reform,  Recovery,  and  En¬ 
forcement  Act  [FIRREA].  We  think  those  resources  have  been  put 
to  good  use.  Since  October  1988,  we  have  prosecuted  more  than 
2,700  defendants  in  major  financial  institution  fraud  cases,  and 
more  than  1,000  of  those  defendants  were  in  S&L  cases.  We  are 
achieving  over  a  97-percent  conviction  rate,  and  75  percent  of  those 
convicted  are  receiving  jail  sentences. 

But,  as  we  keep  up  the  momentum  in  the  financial  institution 
fraud  area,  I  think  it  is  important  that  we  move  aggressively  to 
deal  with  emerging  problenv  areas,  and  one  area  of  particular  con¬ 
cern  to  us  is  health  care  fraud.  In  1991,  here  in  the  United  States 
we  spent  $738  billion  on  health  care.  The  Federal  Government  pur¬ 
chased  over  $200  billion  for  health  care  services.  The  GAO  esti¬ 
mates  that  fraud  and  abuse  in  the  health  care  area  is  over  $50  bil¬ 
lion  a  year. 

Now,  as  you  may  be  aware,  we  took  some  steps  this  year  to  step 
up  our  effort  in  the  health  care  fraud  area.  We  reprogrammed  50 
foreim  counterintelligence  agents  from  the  FBI  to  work  on  health 
care  fraud.  That  gives  us  now  a  total  of  96  agents  working  full  time 
in  12  cities  in  health  care  task  forces.  We  have  set  up  a  health  care 
fraud  unit  in  the  Criminal  Division  with  six  prosecutors  in  that  di¬ 
vision.  We  have  allocated  approximately  100  assistant  U.S.  attor¬ 
neys  to  deal  with  health  care  fraud  and  added  10  positions  to  sup¬ 
port  that  effort. 

Overall,  for  1993  in  the  white-collar  area,  we  are- seeking  $640 
million  for  our  white-collar  program  generally.  Of  this,  $278  million 
is  requested  for  financial  institution  fraud,  so  that  shows  the  mag¬ 
nitude  of  the  financial  institution  fraud  effort.  The  overall  program 
increase  in  the  white-collar  area  is  $23  million  and  388  positions. 
The  bulk  of  these  positions  would  go  to  the  FBI  in  our  request;  it 
is  136  additional  agents. 

I  would  like  to  give  you  just  briefly  the  breakdown  where  we 
would  seek  to  allocate  these  resources:  In  the  financial  institution 
fraud  area,  50  more  agents;  in  health  care,  35  new  agents  plus  an 
additional  reprogramming  of  15  agents  from  FCI  to  health  care  for 
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a  total  of  50  new  agents  in  1993.  That,  joined  with  the  50  we  are 
doing  this  year,  would  mean  the  augmentation  of  over  100  agents 
in  1992  and  1993.  In  wire  fraud,  10  more  agents;  in  bankruptcy, 
16  more  agents;  and  in  computer  crime,  25  agents. 

In  the  U.S.  attorney’s  offices,  in  the  white-collar  program,  we  are 
seeking  60  new  prosecutors;  24  of  those  would  be  in  the  health  care 
fraud  area,  ana  36  would  be  distributed  among  other  areas  of 
white-collar  crime.  In  the  Criminal  Division  we  are  seeking  12  new 
prosecutors,  and  in  the  Tax  Division  we  are  seeking  19  new  attor¬ 
neys  that  would  focus  principally  on  bankruptcy  fraud,  tax,  and  ex¬ 
cise  fuel  fraud. 


CIVIL  RIGHTS 

The  civil  rights  area  remains  a  priority  as  well,  and  we  are  seek¬ 
ing  a  13.8-percent  increase  in  the  Civil  Rights  Division,  which  is 
the  highest  increase  of  any  of  our  litigating  divisions.  That  would 
be  from  $48  million  to  $54  million,  ana  would  fund  14  new  attorney 
positions  in  the  Civil  Rights  Division.  They  would  work  principally 
on  criminal  litigation  including  hate  crimes,  employment  discrimi¬ 
nation,  and  the  implementation  of  the  Americans  With  Disabilities 
Act. 

We  are  also  seeking  $500,000  to  continue  our  testers  program  in 
the  fair  housing  area  that  we  started  this  past  year  with  the  repro¬ 
gramming  of  $700,000.  We  are  also  seeking  20  additional  prosecu¬ 
torial  positions  for  the  U.S.  attorneys  offices  to  work  primarily  in 
the  hate  crimes  area. 


IMMIGRATION 

I  would  like  to  run  briefly  through  the  immigration  area,  and 
then  finally,  I  will  end  up  with  just  a  review  of  what  we  are  doing 
and  requesting  in  the  prison  area.  It  is  important  that  we  maintain 
the  integrity  of  our  borders  in  this  country,  and  maintain  the  integ¬ 
rity  of  the  immigration  process.  I  think  that  requires  strenrthening 
INS.  Earlier  this  month,  we  took  steps  to  bolster  INS  in  both  the 
enforcement  and  the  service  side,  using  the  fees,  fines,  and  various 
reprogrammings.  As  you  are  aware,  that  involved  adding  300  new 
Border  Patrol  agents  for  this  fiscal  year;  200  criminal  investigators, 
and  as  I  said  earlier,  150  of  those  would  be  targeted  to  criminal 
aliens;  over  700  new  personnel  would  be  on  the  service  side,  includ¬ 
ing  248  airport  inspectors. 

In  1993  we  are  seeking  a  total  appropriation  for  INS  of  $1,066 
billion.  That  would  be  a  12.8-percent  increase  for  that  agency,  and 
fund  over  549  positions.  That  would  include  200  additional  Border 
Patrol,  so  our  combined  1992/1993  augmentation  of  the  Border  Pa¬ 
trol  would  be  500  new  positions.  It  would  also  fund,  for  1993  with 
this  request,  50  more  investigators  who  would  be  targeted  prin¬ 
cipally  in  criminal  aliens,  and  249  positions  in  our  Detention  and 
Deportation  Program. 


PRISONS 

Finally,  in  the  prisons  area,  we  are  pressing  ahead  with  our  com¬ 
mitment  to  substantially  expand  Federal  prison  capacity,  that  we 
believe  is  the  precondition  of  all  law  enforcement.  All  our  other  ef- 
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forts  go  to  naught  if  we  do  not  have  the  prison  space  to  incarcerate 
the  people  who  have  been  convicted.  Our  1993  request  includes 
construction  funds  for  a  662-bed  penitentiary  in  Mississippi,  and 
A&E  fbnds  for  a  penitentiary  in  Arkansas — that  would  be  another 
662-bed  facility — a  medical  center  with  750  beds  at  an  xmdeter- 
mined  site,  and  detention  centers  in  the  middle  district  of  Florida 
and  Sacramento,  500  beds  each,  and  in  addition,  expansion  funds 
to  add  another  408  beds  in  five  existing  facilities.  Finally,  we  are 
requesting  $20  million  to  acquire  and  renovate  surplus  property, 
including  military  bases  for  detention  space. 

Our  S&E  request  for  the  Bureau  of  Wsons  is  $1.9  billion,  which 
is  nearly  a  $297  million  increase  over  last  year.  A  large  part  of  this 
is  necessary  to  fund  the  activation  for  1993  of  4,640  beds  in  facili¬ 
ties  that  have  been  tinder  construction.  Those  facilities  include 
metropolitan  correctional  centers  in  Brooklyn  and  Miami;  an  FCI 
in  Manchester,  KY;  part  of  a  complex  in  Florence,  CO;  and  a  me¬ 
dium  security  facility  in  Allenwood,  PA. 

So,  that  is  an  overview  of  our  budget  request.  I  would  be  glad 
to  answer  any  questions  that  you  and  the  committee  members 
have. 


HEALTH  CARE  FRAUD 

Senator  Rollings.  You  said  out  of  the  approximately  $738  bil¬ 
lion  in  health  care  costs  spent  in  the  United  States,  about  $200  bil¬ 
lion  is  Government  supported  and  about  $50  billion  of  that  is  in 
fraud  and  abuse? 

Mr.  Barr.  The  GAO  estimates  about  $50  billion  is  lost  through 
fraud  and  abuse,  and  we  have  no  basis  for  quarreling  with  that 
number.  We  don’t  always  cite  GAO  as  an  authority. 

Senator  Rudman.  Only  when  it  is  convenient. 

Mr.  Barr.  When  it  is  convenient,  ri^ht.  [Laughter.] 

No;  in  this  case,  I  think  the  FBI  estimates  are  similar. 

ADDITIONAL  DRUG  ENFORCEMENT  ADMINISTRATION  AGENTS 

Senator  Rollings.  The  FBI’s  estimate  is  similar.  That  is  a  stun¬ 
ning  statistic  there  of  some  $50  billion  in  health  care  fraud. 

On  another  matter,  I  question,  from  our  experience  here,  the  for¬ 
eign  assignments  of  the  DEA.  Of  the  93  additional  agents  you  just 
mentioned,  you  are  going  to  send  quite  a  few  of  them  down  to  Latin 
America. 

Mr.  Barr.  That  is  right. 

Senator  Rollings.  The  only  reason  that  I  comment  in  that  vein 
is  that  we  started  20  years  ago  in  the  poppy  fields  of  Burma,  and 
we  burned  all  of  those  up;  and  then  we  went  to  the  laboratories  in 
Marseille,  and  we  destroyed  all  of  those;  and  then  we  went  to  Bo¬ 
livia;  and  then  we  jumped  up  to  Colombia;  then  we  went  down  to 
Peru  and  in  between,  Mexico.  From  personal  experience  out  there 
in  the  Gkilden  Triangle,  we  went  up  there  into  upper  Thailand, 
Laos,  and  the  old-time  Burma,  accompanied  by  the  DEA,  the  State 
Department,  and  all  the  rest  of  the  authorities.  And,  then  they  say, 
“By  the  way.  Senator,  you  can’t  go  in  there  right  now;  they  have 
got  their  own  armies.” 
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I  don’t  know  about  sending  agents  down  to  Latin  America  and 
question  whether  this  thing  works.  It  sure  costs  us  with  respect  to 
our  relations.  It  is  the  old  “Gringo  from  the  North,”  and  it  is  a 
questionable  foreign  policy.  I  mean,  you  can’t  enforce  the  laws  in 
other  people’s  countries.  I  believe  we  are  wasting  money. 

Then,  of  course.  Senator  Rudman  and  I  go  down  and  hold  public 
hearings  in  my  own  backyard  in  South  Carolina  and  find  out  the 
biggest  cash  crop  in  the  State  is  maryuana.  It  isn’t  tobacco  or  cot¬ 
ton  or  poultry;  it  is  marijuana.  So  we  have  got  to  have  a  better  ap¬ 
proach.  With  all  the  innovation  and  eveiything  else  that  you  have 
got  in  your  budget  here,  which  we  commend,  I  just  ask  you  to  look 
closely  at  that  request  for  increased  drug  efforts  in  Latin  America. 
It  sounds  good  and  everything  else  like  that,  but  it  doesn’t  appear 
to  be  affecting  production  and  we  seem  to  be  going  backward. 

Cocaine  production  is  up;  usage  is  up;  and  accompanying  crime 
is  also  up.  So  with  all  the  approaches  that  you  are  innovating  here, 
I  encourage  you  to  think  on  that  one  a  little  bit. 

WEED  AND  SEED  PROGRAM 

For  example,  weed  and  seed,  how  do  you  describe  your  social  pro¬ 
grams?  We  have  all  got  ideas  of  how  to  get  down  into  the  inner 
city,  the  ghetto,  the  crime-infested  area.  You  say  weed  out  the 
criminals,  everybody  knows  that:  Arrest  everybody  you  can  get 
your  hands  on.  But  then  how  do  you  seed?  What  is  your  plan  in 
Justice,  as  the  Attorney  General,  for  seeding? 

Mr.  Barr.  I  think  the  underlying  philosophy  in  the  program  is 
that  we  have  a  lot  of  programs  now  in  the  Federal  Government,  so- 
called  social  programs,  things  like  drug-prevention  programs;  job 
training;  Head  Start,  community  development  grants;  housing 
grants;  spiead  around  the  Federal  Government,  each  administered 
by  a  different  agency.  Historically,  the  coordination  among  those 
agencies,  just  on  the  social  side,  has  not  been  that  effective. 

Senator  HOLDINGS.  So  you  are  going  to  take  it  over? 

Mr.  Barr.  Well,  we  are  not  going  to  take  it  over. , 

Senator^OLLlNGS.  Who  is?  You  have  pointed  at  the  problem. 

Mr.  Barr.  The  second  part  of  the  problem  is  these  programs 
haven’t  been  coordinated  with  law  enforcement.  This  is  the  concept 
of  the  program,  if  we  spend  some  money  in  the  inner  cities  that 
have  been  undermined  because  of  the  crime  problem,  we  build 
housing  projects,  schools,  and  so  forth  that  are  then  subsequently 
overrun  by  crime,  the  idea  behind  weed  and  seed  is  that  the  social 
programs  have  to  be  targeted  and  focused  to  work  together  in  a  re¬ 
inforcing  way,  and  have  to  work  hand-in-hand  with  law  enforce¬ 
ment. 

The  Attorney  General  can  play  a  role  by  working  with  various 
Cabinet  members,  first,  by  earmarking  some  of  the  money  in  those 
other  progp'ams  for  these  weed  and  seed  communities,  and  second, 
by  having  the  Attorney  General  work  with  these  other  Cabinet  Sec¬ 
retaries  to  make  sure  that  these  programs  are  carried  out  in  an  ef¬ 
fective,  integnrated  way  in  those  communities. 
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SPECIAL  FORFEITURE  FUND 

Senator  Hollinos.  Let’s  see  if  maybe  you  can  get  the  program 
coordinated,  like  you  say,  focused  and  operative.  It  hasn’t  been  sup¬ 
ported  heretofore,  and  you  seem  to  have  a  charm  with  0MB.  Evi¬ 
dently  you  are  getting  through. 

With  respect  to  the  special  forfeiture  fund,  you  are  the  authority 
in  the  Government  on  jurisdiction.  How  do  you  justify  $14.3  million 
from  the  Treasury-Postal  Service  appropriations  in  your  particular 
bud^t?  In  fact,  tne  numbers  don’t  appear  in  the  Justice  portion  of 
the  President’s  budget.  The  Presidents  budget  request  for  Justice 
agencies  does  not  include  the  transfer  of  this  money  from  Treasury 
to  you,  but  you  have  got  it  in  your  justification.  I  am  not  complain¬ 
ing,  but  we  are  going  to  have  to  rely  on  Senator  DeConcini  for  the 
money  when  they  mark  up.  Are  you  aware  of  that? 

Mr.  Barr.  I  am  not  exactly  sure.  In  putting  together  our  budget, 
the  Office  of  Management  and  Budget  informed  us  we  could  expect 
$14.3  million  coming  out  of  the  special  forfeiture  fund,  so  that  was 
taken  into  account. 

BUREAU  OF  prison’s  UNOBLIGATED  BALANCE 

Senator  Hollings.  On  the  prisons  themselves,  we  find  that  the 
Bureau  of  Prisons  has  $1.4  billion  in  unobligated  balances.  How  do 
you  justify  asking  for  $339  million  when  you  have  a  $1.4  billion 
backup  in  the  Bureau  of  Prisons? 

Mr.  Barr.  Are  you  talking  about  construction  funds? 

Senator  Hollings.  Yes;  “Buildings  and  facilities  construction”  ac¬ 
count.  I  hope  it  is  not  for  salaries — that  they  are  holding  back  on 
their  salaries. 

Mr.  Barr.  As  you  know,  the  buildings  and  facilities  appropriation 
are  no-year  funds.  The  bulge  in  the  BOFs  unobligated  buildings 
and  facilities  balances  occurred  with  the  unexpected  infusion  of  an 
extra  $1  billion  in  1990.  All  of  the  funds  have  been  allocated 
against  specific  projects. 

Senator  Hollings.  All  $1.4  billion? 

Mr.  Barr.  Whatever  the  construction  amount  is.  I  am  not  sure 
what  it  is. 

Senator  Hollings.  Attorney  General  Barr,  you  have  just  found 
money.  They  have  been  building  up  this  balance  for  4  years.  They 
are  all  empire  builders.  They  nave  got  $1.4  billion.  The  richest 
thing  you  have  got  is  Mike  Quinlan  in  the  Bureau  of  Prisons  over 
there.  They  have  got  money  to  spend.  I  pick  up  the  morning  paper 
and  read  it,  and  I  find  out,  “How  in  the  world  did  that  ever  hap¬ 
pen?”  because  we  have  pinched,  conferenced,  argued,  and  fussed, 
all  trying  to  find  more  to  support  critical  law-enforcement  needs. 
“We  need  more  money.  We  have  got  to  get  build  more  prisons.”  The 
Senator  from  Pennsylvania,  he  put  in  his  amendment  bigger  than 
life.  Senator  Specter;  he  wants  more  prisons,  and  I  have  got  prison 
money  going  bad,  to  the  tune  of  $1.4  billion. 

ALLOCATION  OF  RESOURCES 

Senator  Rudman.  Mr.  Chairman,  if  I  could  inteiject  a  moment, 
maybe  to  get  a  truly  definitive  answer  to  this,  because  I  think  we 
need  a  very  definitive  answer  in  terms  of  our  allocation.  I  think  we 
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ought  to  ask  the  Attorney  General,  in  consultation  with  his  BOP 
people,  to  give  us  a  rather  specific  report  on  how  that  money  will 
be  spent  that  is  presently  unobligated.  Then  we  can  make  our  own 
judgment  about  that,  rather  thah  try  to  get  an  answer  today,  since 
I  am  not  sure  that  we  have  all  the  data  in  front  of  us.  Can  you 
respond  to  that? 

Mr.  Barr.  I  think  that  is  a  good  idea.  I  would  be  glad  to  provide 
that  report.  As  I  understand,  this  is  like  a  basketball  swallowed  by 
a  snake.  We  got  a  substantial  increase  in,  I  think,  1988? 

Mr.  Roper.  1990. 

Mr.  Barr.  My  chart  shows  that  our  unobligated  amounts  are 
dropping,  and  are  now  coming  into  line  with  our  obligations.  So,  I 
think  we  are  working  this  out,  but  I  would  be  glad  to  provide  a  re¬ 
port. 

Senator  Rudman.  I  think  the  reason  we  want  to  know  that,  Mr. 
Chairman,  is  that  I  expect  we  are  going  to  have  an  allocation  prob¬ 
lem  this  year.  If  it  turns  up  that  BOr  is  going  to  have  a  higher 
rate  of  unobligated  funds  toward  the  end  of  the  fiscal  year  than  we 
presently  anticipate,  I  think  your  point  is  that  we  ought  to  know 
that  so  we  can  do  some  reallocating.  Am  I  correct  about  that? 

Senator  Rollings.  That  is  right.  But,  let  me  also  point  out  that 
the  activation  request  you  made  for  1992  was  off  by  $24.4  million. 
And,  you  fell  short  of  the  projected  inmate  population  by  1,226  in¬ 
mates,  or  $5  million.  So  you  have  got  us  appropriating  $30  million 
more  than  what  you  needed  and  that  is  a  shame.  I  can  tell  you 
now,  we  are  going  to  get  into  the  conference  over  on  the  House  side 
and  with  our  colleagues  here  on  the  Senate  floor,  and  it  will  be 
hard  to  justify  cuts — they  will  be  voting  more  money  because  every¬ 
body  believes  in  prisons  rather  than  schools  in  this  day  and  age. 
We  give  goals  to  schools;  we  give  money  to  prisons.  That  is  the  way 
it  has  been  working. 

[The  information  follows:] 

Unobligated  Building  and  Facility  Funds 

During  fiscal  year  1989  through  1992,  the  Bureau  of  Prisons  was  appropriated  a 
total  of  $2.95  billion  in  Building  and  Facilities  (B&F)  funds  for  caoacity  expansion, 
general  improvements,  major  renovations,  utility  improvements.  Hazardous  waste 
removal,  life  safety  improvements  and  eneiw  savings  projects.  Of  this  total,  $2.69 
billion  was  for  capacity  expansion.  Since  B&F  projects  t^e  several  years  to  com¬ 
plete,  B&F  appropriations  are  specifically  intenaed  as  no-year  funds.  This  provides 
for  funds  to  be  allocated  to  speafic  projects  but  not  actually  obligated  until  the  var¬ 
ious  contracts  are  awarded. 

As  the  attached  chart  indicates,  there  was  a  surge  in  the  Bureau’s  unobligated 
balances  in  1990.  This  was  caused  by  the  unexpected  additional  appropriation  of  $1 
billion  for  new  prison  construction.  The  chart  also  reflects  the  Bureau’s  progress  in 
substantially  reducing  the  unobligated  balances  as  the  siting,  design,  and  construc¬ 
tion  activities  have  increased  in  response  to  the  additional  funding  received. 

The  capacity  expansion  funds  have  all  been  allocated  toward  proiects  which  will 
add  over  34,000  additional  beds  to  the  Bureau’s  capacity  by  the  end  of  1996.  These 
projects  are  located  in  23  States,  the  District  of  Columbia,  Puerto  Rico,  and  include 
6  correctional  complexes,  8  correctional  institutions,  7  detention  facilities  and  34  ex¬ 
pansion  projects  at  existing  institutions. 

Since  all  of  the  B&F  funds  appropriated  for  capacity  expansion  have  been  ^lo¬ 
cated  to  specific  projects,  they  will  be  needed  for  obligation  at  the  appropriate  time. 
Thus,  it  is  imperative  that  the  additional  B&F  funds  requested  by  the  Bureau  for 
1993  be  provided  in  order  for  the  Bureau  to  continue  expanding  its  capacity  to  keep 
up  with  the  relentless  growth  in  its  inmate  population. 


186 


FEDERAL  BUREAU  OF  PRISONS 
OBLIGATION  AND  CARRY-OVER  COMPARISON 
Buildings  &  Facilities  Appropriation 


Dollars  (Billions) 


INMATE  USER  FEE 

Senator  Rollings.  Looking  at  your  request  to  charge  inmate  fees 
for  first-year  costs  of  incarceration,  I’m  questioning  how  this  is  dif¬ 
ferent  from  fines  assessed  by  judges  at  the  time  of  sentencing.  I  am 
a  judge  sitting  there,  and  I  nave  got  to  take  the  financial  status 
of  the  defendant  that  I  am  about  to  sentence  into  account.  So,  I  fine 
him  heavy  because  he  can  afford  it.  Then  I  come  around  here  and 
I  find  out  that  you  are  starting  a  fee  schedule  for  inmates  that  can 
afford  it.  Is  that  going  to  be  duplicative?  Is  that  going  to  be  con¬ 
stitutional?  Has  that  been  factored  through  and  worked  with  the 
sentencing  guidelines  in  the  Federal  judiciary? 

Mr.  Barr.  Yes,  sir;  we  have  looked  at  the  legality  of  it,  and  it 
is  our  view  that  this  is  not  a  punishment;  this  is  a  user  fee.  It  is 
constitutional.  We  estimate  that  of  the  30,000  prisoners  we  are  pro- 

{'ecting  to  be  admitted  in  Federal  facilities,  9  percent  of  them  will 
lave  the  resources  to  pay  for  their  first  year  of  incarceration,  and 
so  what  we  are  proposing  is  a  user  fee  that  extracts  this  and  would 
raise  about  $48  million. 

Senator  Rudman.  What  is  that  fee  per  year? 

Mr.  Barr.  The  cost  is  approximately  $17,000. 

Senator  Rollings.  But  if  you  are  not  able  to  charge  that  $48 
million,  you  see,  then  we  are  into  another  soup,  because  0MB  and 
CBO  on  the  scoring  of  the  President’s  request,  have  automatically 
reduced  our  allocation  by  an  estimated  $48  million.  Well,  we  will 
know  where  to  get  it.  We  will  go  ask  Mr.  Quinlan  for  a  loan. 
[Laughter.] 

They  talk  about  the  House  bank. 

Senator  Rudman.  Let’s  not  talk  about  that. 
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Senator  HoLLiNGS.  Let’s  talk  about  the  prison  bank. 

Senator  Rudman.  Let’s  get  back  to  the  subject. 

Senator  Hollings.  The  prison  bank.  We  have  got  a  fellow  who 
is  really  a  banker.  He  is  better  than  any  bank  I  have  got  in  my 
backyard. 

General,  I  want  to  yield  to  the  others,  but  let  me  commend  you. 
I  notice  that  you  made  a  ruling  here  that  registered  lobbyists  for 
foreign  companies  and  governments  cannot  serve  on  Federal  Gov¬ 
ernment  advisory  panels.  The  U.S.  Senate,  and  in  this  particular 
subcommittee,  put  riders  on  past  appropriation  bills  along  those 
lines.  I  am  glad  you  picked  this  up. 

SHERMAN  ANTITRUST  ACT 

With  the  antitrust  initiative  that  you  put  in,  can  you  elaborate 
on  that  for  us  a  little?  Are  we  now  going  to  enforce  the  antitrust 
provisions  against  these  foreign  entities  the  same  as  we  do  against 
an  American  manufacturer  or  corporation;  is  that  right? 

Mr.  Barr.  That  is  essentially  right.  Senator.  Our  international 
antitrust  guidelines,  in  1977,  took  the  position  that  if  foreign  com¬ 
panies  enter  into  an  agreement,  a  cartel  to  restrict  U.S.  exports, 
that  was  covered  by  the  Sherman  Act  and  was  actionable  as  an 
antitrust  violation.  That  goes  to  the  legal  issue  of  potential  read  of 
the  Sherman  Act,  and  that  was  the  rule  followed  by  the  Depart¬ 
ment  of  Justice  until  1988. 

In  1988,  a  new  set  of  guidelines  was  issued  and  there  was  a  foot¬ 
note  that  said  the  Sherman  Act  would  be  applied  only  where  you 
could  demonstrate  harm  to  U.S.  consumers  as  a  result  of  that  car¬ 
tel  agreement.  Our  decision  or  recommendation  is  to  knock  out  that 
footnote,  that  restriction,  as  not  being  required  by  the  Sherman 
Act.  So,  the  position  that  we  are  in  now  or  proposing  would  go  back 
to  the  rule  that  was  in  effect  in  1977  to  1988,  and  say  that  where 
foreign  companies  enter  into  an  agreement  to  restrict  U.S.  exports 
that  there  could  be  a  violation  of  the  Sherman  Antitrust  Act  with¬ 
out  having  to  show  harm  to  U.S.  consumers. 

Now,  there  are  a  lot  of  practical  difficulties  that  arise,  as  you  are 
aware,  in  international  or  extraterritorial  enforcement.  Those  are 
practical  problems,  questions  of  diplomacy,  comity,  enforcement 
problems,  how  to  get  evidence,  how  to  prove  an  agreement.  Our  ini¬ 
tiative  really  is  to  put  the  guidelines  essentially  back  in  the  posi¬ 
tion  they  were  from  1977  to  1988. 

Senator  Rollings.  As  you  know,  this  is  a  dramatic  change,  and 
we  welcome  it  here  at  this  committee  for  the  simple  reason  that  in 
years  back  the  Justice  Department  was  always  appearing  in  the 
Zenith  case,  in  Smith-Corona,  and  others,  as  a  force  de  jour.  The 
companies  only  did  that  as  a  requirement  of  their  government  and 
the  government  practices,  and  the  Justice  Department,  in  other 
words,  was  appearing  on  the  side  of  the  competition  against  the 
American  entity.  It  was  having  to  obey  the  antitrust  laws  and  still 
being  discriminated  against,  so  we  welcome  it.  Let  me  yield  to  Sen¬ 
ator  Rudman. 

Senator  Rudman.  Thank  you,  Mr.  Chairman.  Senator  Gramm 
has  another  hearing  to  go  to,  and  I  don’t  mind  yielding  to  him  and 
Senator  Adams  before  coming  back  to  my  questions. 
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SUPPORT  ON  PRISON  AND  IMMIGRATION  POLICIES 

Senator  Rollings.  Thank  you.  Senator  Gramm. 

Senator  Gramm.  Thank  you,  Mr.  Chairman.  Mr.  Attorney  Gen¬ 
eral,  let  me  first  say  that  I  strongly  support  your  prison  construc¬ 
tion  program.  I  intend  to  support  the  $339  million.  In  mjr  State  we 
have  a  situation  where  if  somebody  is  sentenced  to  prison  for  1 
year  in  the  State  system,  they  serve,  on  average,  21  days.  We  have 
the  lowest  effective  cost  of  being  engaged  in  criminal  activity  in  the 
country,  and  as  a  result,  we  have  got  a  lot  of  crime. 

One  of  the  great  gains  that  we  nave  made  in  the  past  few  years 
is  imposing  strict  mandatory  minimum  sentencing  in  the  Federal 
system.  I  think  it  is  very  important  as  we  look  at  crowding.  So  far 
as  I  am  aware,  we  have  a  great  deal  of  crowding  in  my  State  in 
the  Federal  system.  I  don’t  want  to  ever  get  to  a  situation  on  the 
Federal  level  where  we  have  got  to  start  letting  criminals  out  on 
the  street  because  we  don’t  have  prisons,  and  so  I  strongly  support 
your  proposal. 

Let  me  also  say  that  I  strongly  support  your  action  in  terms  of 
illegal  immigration.  Several  years  ago,  Congress  passed  a  bill 
granting  amnesty  retroactively  to  people  who  came  to  the  country 
illegally.  Part  of  that  package  was  that  we  were  going  to  begin  to 
enforce  employer  sanctions  and  that  we  were  going  to  gain  control 
of  our  borders.  That  is  something  that  we  have  not  done.  I  think 
it  is  outrageous  that  we  have  got  7  million  people  that  are  waiting 
to  come  to  this  country  legally  and  yet  we  are  letting  hundreds  of 
thousands  of  people  come  to  the  country  illegally  and  we  are  not 
doing  anything  to  effectively  enforce  our  laws. 

Some  would  say  that  is  an  overstatement.  As  a  person  who  is  in¬ 
volved  in  border  activities  on  a  continuing  basis  I  am  not  in  any 
way  being  critical  of  people  in  the  Border  Patrol.  We  have  veiw 
dedicated  people.  It  is  one  of  the  most  effective  agencies  in  the  Fed¬ 
eral  Government,  and  I  am  totally  supportive  of  it,  but  we  need  to 
commit  the  resources  to  enforcing  the  law,  to  enforcing  employer 
sanctions,  to  prosecute  people  who  violate  the  law,  and  I  think  your 
proposal  for  500  new  positions  is  an  important  step  in  the  right  di¬ 
rection.  I  commend  you  for  it.  I  intend  to  strongly  support  it.  I 
think  we  need  a  greater  degree  of  commitment  to  gaining  control 
of  our  own  borders. 


CRIME  CONTROL  BILL 

I  wanted,  in  my  only  question,  Mr.  Attorney  General,  to  give  you 
a  chance  to  talk  about  the  crime  conference  report  that  will  be 
voted  on  in  the  Senate  probably  today.  The  question  will  be  wheth¬ 
er  we  will  invoke  cloture,  which  would,  in  effect,  send  the  bill  to 
the  President.  I  would  like  to  just  get  a  short  summary  from  you 
about  the  bill  and  any  concerns  you  rnight  have  about  it  and  give 
you  an  opportunity  to  state  your  position  and  the  administration’s 
position. 

Mr.  Barr.  We  are  opposed  to  the  conference  bill.  We  think  it  is 
a  crime  bill  in  name  only;  it  will  not  be  an  effective  anticrime 
measure.  We  think  that  it  takes  a  number  of  steps  backward  for 
law  enforcement,  and  erodes,  and  in  some  ways  causes,  reverses  or 
jeopardizes  some  pro-law  enforcement  court  rulings  that  we  have 
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gotten  over  the  last  decade  or  so.  So,  we  are  opposed  to  the  current 
conference  version  and  would  like  to  see  a  stronger  crime  bill,  such 
as  that  initially  introduced;  I  think  you  were  involved  in  introduc¬ 
ing  the  crime  bill  along  with  Senator  Thurmond  and  others. 

In  a  nutshell,  that  is  our  position  on  that  crime  bill. 

Senator  Gramm.  Thank  you,  Mr.  Chairman, 

Senator  Rollings.  On  that  score,  with  respect  to  the  financing 
of  the  crime  bill,  the  Republican  bill  has  $3.55  billion  in  new  ex- 

Eanded  program  authorizations.  The  Democratic  one  has  got  $3.6 
illion  of  the  same.  One  way  or  the  other,  if  it  becomes  law,  and 
apparently  some  crime  bill  will  become  law,  are  you  going  to  have 
to  increase  your  request  for  1993? 

Mr.  Barr.  I  guess  my  question  all  along  has  been  where  is  this 
money  going  to  come  from? 

Senator  Rudman.  The  Japanese. 

Senator  Rollings.  No;  the  prison  bank. 

Mr.  Barr.  The  first  crime  bill  that  was  sent  up  to  the  Rill  by  the 
administration  did  not  have  additional  authorizations  included  and 
it  dealt  chiefly  with  substantative  changes  to  the  criminal  justice 
system.  Senator  Biden’s  bill  added  over  $3  billion  in  new  authoriza¬ 
tions.  One  of  our  concerns  all  along  has  been,  we  agree  that  law 
enforcement  should  have  and  can  use  all  the  resources  that  we  can 
get,  but  the  situation  currently  is  we  don’t  see  where  those  appro¬ 
priations  are  available  for  the  additional  authorizations  in  Senator 
Biden’s  bill. 

I  think  the  bill  that  was  introduced  to  counteract  Senator  Biden’s 
bill  had  substantial  authorizations  in  it  also.  So  that  wouldn’t  be 
the  issue,  and  the  issue  could  focus  on  the  substantive  provisions. 
But,  my  concern  all  along  has  been  that  people  shouldn’t  be  waving 
phony  money  at  State  and  local  law  enforcement.  They  deserve 
candor  from  Washington,  DC,  and  unless  we  are  ready  to  raise  this 
money  and  appropriate  it  by  cutting  someone  else’s  budget  we  real¬ 
ly  shouldn’t  be  waving  around  authorizations  we  have  no  intention 
of  funding.  That  is  my  position. 

BRADY  BILIVaSSAULT  WEAPONS  PROVISIONS 

Senator  Rollings.  Senator  Adams. 

Senator  Adams.  Thank  you,  Mr.  Chairman.  Mr.  Barr,  you  com¬ 
mented  that  you  were  opposed  to  the  bill  that  is  presently  being 
offered  for  cloture.  Do  you  favor  the  Brady  bill  provisions  and  the 
assault  weapons  provisions,  prohibiting  the  use  of  assault  weapons, 
of  that  bill? 

Mr.  Barr.  I  said  at  my  confirmation  hearing,  and  it  is  still  my 
position,  that  if  we  achieve  a  comprehensive  antiviolent  crime  bill 
with  the  tough  measures,  such  as  those  proposed  by  the  President, 
then  I  would  recommend  including  Brady  in  that  proposal.  I  would 
support  the  President  signing  such  a  bill. 

Senator  Adams.  You  would  support  the  assault  weapons  provi¬ 
sion  and  the  Brady  bill  provisions? 

Mr.  Barr.  Only  if  they  are  part  of  a  comprehensive  tough  crime 
bill. 

Senator  Adams.  We  could  argue  as  to  whether  or  not  the  present 
bill  is  comprehensive  and  so  on.  I  happen  to  think  that  it  is.  As 
a  former  U.S.  attorney  I  feel  the  provisions  on  habeas  corpus  and 
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so  on  adequately  meet  the  objections  of  the  President.  That  is  an 
arrament  that  will  come  up  as  Senator  Rudman  and  others  have 
indicated  today,  but  I  wanted  to  know  what  the  administration's 
position  was  on  that. 

Mr.  Barr.  I  think  it  is  the  same  this  year  as  it  was  last  year. 

Senator  Adams.  You  support  it? 

Mr.  Barr.  No;  our  position  this  year  is  the  same  as  it  was  last  ^ 
year,  which  is,  we  would  give  favorable  consideration  to  the  Brady 
bill  if  it  were  part  of  the  President’s  comprehensive  crime  bill. 

Senator  Adams.  It  is  part  of  one  now,  but  what  if  it  were  part 
of  one  presently  pending  on  the  floor  as  an  amendment? 

Mr.  Barr.  As  I  said  to  Senator  Gramm,  that  bill  would  be  vetoed 
if  it  were  presented  to  the  President.  We  don’t  consider  it  to  be  a 
tough  crime  bill. 

Senator  Adams.  Suppose  there  is  another  bill  that  comes  up  and 
that  is  added  as  an  amendment?  Would  the  administration  and 
your  position  be  to  support  that? 

Mr.  Barr.  I  will  repeat  the  position,  which  is,  if  we  can  get  a 
comprehensive  tough  crime  bill  that  is  consistent  with  the  Presi¬ 
dent’s  crime  bill,  and  has  measures  in  it  like  the  President’s  pro¬ 
posed  measures,  then  we  would  give  favorable  consideration  to  in¬ 
cluding  Brady  as  part  of  that. 

Senator  Adams.  And  the  assault  weapons  section? 

Mr.  Barr.  I  am  not  sure  if  the  assault  weapons  section  is  in  the 
current  version. 

Senator  Adams.  It  is  in  one  version;  it  is  not  in  another. 

Mr.  Barr.  I  concluded  that  before,  the  DeConcini  proposal. 

FUNDING  OF  TASC  OR  IMPACT  PROGRAMS 

Senator  Adams.  I  have  two  specific  questions  which  you  can  refer 
to  staff*  if  you  wish.  We  have  tried  various  methods  of  fighting 
street  crime  in  the  State  of  Washington  in  addition  to  those  that 
have  been  suggested  in  your  written  testimony.  One  is  known  as 
the  treatment  alternative  to  street  crime,  TASC,  which  is  a  joint 
effort  of  the  State  of  Washington  and  one  of  its  counties  ancf  the 
second  is  IMPACT,  which  is  a  Washington  State  Youth  Substance 
Prevention  Program.  In  the  conference  report  last  year  we  directed 
the  Bureau  of  Justice  Assistance  to  review  these  and  other  pro¬ 
grams  and  report  back  to  the  Appropriations  Committee  on  which 
of  these  programs  it  was  intending  to  fund.  If  you  do  not  have  that 
before  you,  I  would  appreciate  your  submitting  it  to  the  committee 
so  that  we  will  know  your  decision.  If  you  do  know  the  answer,  I 
would  appreciate  receiving  it. 

Mr.  Barr.  I  do  not  know  the  answer,  so  we  will  submit  it. 

Senator  Adams.  Fine.  Thank  you,  Mr.  Chairman. 

[The  information  follows:] 

Status  of  TASC  and  IMPACT  Programs 

TASC. — A  grant  to  improve  drug  testing  laboratory  services  in  the  State  of  Wash¬ 
ington.  In  discussions  with  project  representatives,  staff  of  the  Bureau  of  Justice  As¬ 
sistance  (BJA)  advised  them  that  the  laboratoiy  services  would  have  to  be  a  part 
of  an  overall  criminal  justice  program  to  qualify  for  discretionary  grant  funmng. 
Both  TASC  and  drug  testing  services  have  received  and  are  receiving  extensive 
funding  under  the  BJA  Formula  grant.  Standing  alone,  such  operations  are  no 
longer  innovative  and  thus  do  not  warrant  support  from  the  limited  Discretionary 
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funds  available.  Such  services,  when  incidental  to  the  demonstration  of  an  overall 
model  program  that  could  illustrate  an  innovative  way  to  deal  with  criminal  justice 
problems  facing  all  States,  could  receive  funding.  Given  the  present  circumstances, 
BJA  is  not  planning  to  include  this  item  in  funding  plans. 

IMPACT. — demonstration  project  in  Washington  State,  which  provides  training 
and  technical  assistance  to  teachers,  counselors,  administrators,  and  community 
groups  in  youth  substance  abuse  prevention.  BJA  included  a  program  solicitation  in 
the  1992  Discretionary  Program  Guide  for  the  IMPACT  pro^am  in  the  amount  of 
$200,000.  A  copy  of  the  program  solicitation  is  provided. 

IMPACT 

Purpose. — The  purpose  of  this  program  is  to  demonstrate  the  effectiveness  of  the 
Imnact  program  in  assisting  elementary  and  secondary  schools  to  implement  a  drug 
and  alcohol  abuse  prevention  program. 

Background. — The  Impact  iVogram  of  Spokane,  Washington,  is  designed  to  aid 
schools  in  the  development  of  a  program  which  will  deal  effectively  with  the  problem 
of  drug  and  alcohol  abuse  by  young  people.  ‘Impact”  provides  formal  training  pro¬ 
grams  on  developing  drug  and  alcohol  prevention  and  intervention  programs  for 
school  professionals.  The  objectives  of  the  impact  training  program  are: 

— To  heighten  awareness  of  chemical  dependency,  including  the  impact  in  the 
school  setting,  and  the  role  of  school  personnel. 

— To  facilitate  personal  awareness  of  attitudes,  feelings,  and  expectations,  which 
impact  school  programming. 

— To  offer  practical  skills  for  the  school  professional  in  identification,  intervention, 
and  referral  for  chemical  dependency. 

— To  propose  effective  school  programming  and  successful  implementation  of  com- 
jMnents. 

— To  stimulate  discussion  and  action  planning  for  school  proCTam  implementation. 

“Impact”  provides  assistance  to  schools  in  completing  a  needs  assessment  as  well 
as  in  developing  and  implementing  a  program. 

Goal(s). — ^To  expand  the  training  and  technical  assistance  activities  of  the  Impact 
Program;  and  to  assess  the  effectiveness  of  “Impact”  in  assisting  schools  to  respond 
to  the  problem  of  drug  and  alcohol  abuse. 

Objectives. — To  provide  training  and  technical  assistance  to  selected  schools;  to  as¬ 
sess  the  effectiveness  of  the  training  and  the  technical  assistance  activities;  and  to 
refine  the  training  and  technical  curriculum  and  related  materials. 

Program  strategy. — This  program  will  be  implemented  in  two  stages. 

Stage  I — Provision  of  Training  and  Technical  Assistance 

“Impact”  training  will  be  provided  to  a  selected  set  of  new  schools  in  Washington 
State. 

The  products  to  be  completed  include:  A  plan  for  providing  training  and  technical 
assistance;  development  of  an  assessment  strate^;  implementation  of  the  training 
and  technical  assistance  and  the  assessment;  ana  a  report  on  the  results  of  the  as¬ 
sessment  and  recommendations  for  revision  of  the  training  and  technical  assistance 
materials  and/or  format. 

Stage  II — Refinement  of  Training  and  Technical  Assistance 

The  results  of  the  assessment  will  be  used  to  refine  the  training  and  technical  as¬ 
sistance  activities  and  related  materials. 

The  products  to  be  completed  include:  A  plan  for  revising  the  training  and  tech¬ 
nical  assistance  materials  and  delivery;  and  revised  training  and  technical  assist¬ 
ance  curriculum  and  format. 

Eligibility  requirements. — To  be  determined. 

Selection  criteria. — The  y>plication  will  be  reviewed  in  accordance  with  the  Appli¬ 
cation  and  Administrative  Requirements  section  of  this  document. 

Award  period. — The  award  period  will  be  for  12  months. 

Award  amount. — Up  to  $200,000  will  be  available  for  this  program. 

Due  date. — The  application  must  be  postmarked  no  later  than  60  days  from  the 
date  of  this  ^blication. 

Contact.— ^or  further  information,  contact,  Pam  Swain,  Director,  Discretionary 
Grants  Program  Division. 

PENDING  PRESIDENTUL  DECISION  ON  ANTITRUST  POLICY 
Senator  Hollings.  Thank  you.  Senator  Rudman. 
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Senator  Rudman.  Thank  you,  Mr.  Chairman.  I  want  to  come 
-  back  to  something  that  Senator  Hollings  spoke  about,  the  antitrust 
matter.  I  notice  Mr.  Rill  is  here,  and  it  is  a  very  interesting  issue, 
one  that  I  think  you  are  on  the  right  track  on. 

When  Secretary  of  State  Baker  was  before  this  committee  about 
1  week  ago  we  had  a  hearing,  and  I  discussed  this  issue  with  him. 
It  wasn’t  St.  Patrick’s  Day,  but  he  proceeded  to  do  one  of  the  finest 
Irish  iigs  around  the  question  that  I  have  seen  in  a  long  time.  I 
don’t  know  really  what  he  said,  except  I  guess  what  he  finally  said 
was  that  this  would  have  to  be  elevated  to  the  Cabinet  level.  The 
policy  disputes  between  State  and  Justice,  if  any,  must  be  resolved 
and  the  President  would  review  it  himself  because  of  the  foreign 
policy  implications  to  which  you,  of  course,  referred. 

My  question  is:  At  what  stage  are  we  in  the  process  in  getting 
this  policy  implemented  and  approved  by  the  President  or  dis¬ 
approved  by  the  President?  The  Secretary  of  State  kind  of  indicated 
there  could  be  some  problems  with  it,  as  I  am  sure  you  are  aware. 
So,  I  wonder  if  you,  or  Mr.  Rill,  might  respond  to  that. 

Mr.  Barr.  Sure.  I  think  there  are  really  two  separate  issues.  One 
issue  is;  What  is  the  potential  reach  of  the  statute — which  is  large¬ 
ly  a  legal  question. 

The  second  issue  is:  Once  you  have  defined  its  potential  reach, 
what  are  the  considerations  in  applying  it  in  a  specific  case?  On  the 
first  issue,  that  is  whether  or  not  we  should  continue  to  have  this 
restrictive  footnote  in  our  guidelines.  Frankly,  I  think  a  consensus 
has  emerged  on  that.  I  am  not  aware  of  any  Cabinet  Secretary  who 
disagrees  with  the  Justice  Department  on  that  issue,  and  I  think 
that  that  position  will  be  formally  adopted  imminently. 

DAMAOK  TO  KXI’ORTKRS  AS  CAUSK  FOR  ACTION 

Senator  Rudman.  That  footnote  being  that  you  do  not  have  to 
show  damage  to  consumers  in  order  to  proceed  under  your  statute; 
you  can  just  show  general  damage  to  an  industry? 

Mr.  Barr.  Right,  to  the  exporters  who  were  the  target  of  the  boy¬ 
cott. 

Senator  Rudman.  Right. 

Mr.  Barr.  So,  I  expect  that  to  be  formally  adopted  imminently; 
no  Cabinet  Secretary  has  raised  an  objection  to  tnat  to  me,  and  1 
think  a  consensus  has  emerged  that  is  the  proper  legal  call. 

The  next  issue,  which  is  one  that  really  wasn’t  an  issue  before 
when  we  made  this  change  in  the  footnote  or  proposed  change  in 
the  footnote,  is  the  considerations  that  come  into  play  in  a  particu¬ 
lar  case.  I  have  said  all  along — in  fact,  I  said  at  my  confirmation 
hearing;  I  think  you  may  have  been  there  at  the  time — that  when¬ 
ever  you  deal  with  extraterritorial  enforcement  of  U.S.  law,  you 
have  to  take  into  account  practical  difficulties,  questions  of  poten¬ 
tial  retaliation  against  American  companies  where  we  could  end  up 
in  a  worse  position.  So,  you  have  to  take  a  pragmatic  assessment 
of  the  case  and  the  consequences. 

You  can  also  look  at  otner  alternatives,  other  ways  of  achieving 
the  same  objective  of  prodding  a  particular  country  to  enforce  its 
own  antitrust  laws  and,  therefore,  get  the  same  result.  You  have 
to  take  into  consideration  whatever  diplomatic  factors  may  exist  in 
a  particular  context.  1  have  said  all  along,  that  in  enforcing  the 
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antitrust  laws  extraterritorial,  I  will  consult  with  all  the  interested 
executive  departments  so  that  all  relevant  issues  can  be  vented. 

Obviously,  if  someone  disagrees  with  what  I  want  to  do,  and 
there  is,  in  fact,  butting  on  a  particular  application  of  it,  then  any¬ 
one  is  free  to  elevate  it  however  far  they  want  in  the  executive 
range. 

CONSULTATION  ON  EXTRATERRITORIAL  APPLICATION  OF  LAW 

Senator  Rudman.  So  if  I  understand  your  answer,  there  is  con¬ 
sensus  on  the  technical  reach  of  the  statute  in  terms  of  the  footnote 
being  removed.  Rather  than  having  a  general  policy  approval  now 
from  the  President  on  this  proposal  of  the  Justice  Department’s 
Antitrust  Division,  the  policy  would  be  considered  on  an  ad  hoc 
basis  as  each  case  came  up  that  Mr.  Rill  and  his  people  thought 
needed  action;  it  would  go  up  through  the  process  and  there  would 
be  consultation  with  State  et  cetera.  Is  that  where  we  are? 

Mr.  Barr.  That  is  essentially  correct.  I  would  have  to  approve  an 
extraterritorial  application  of  the  law,  and  in  doing  that,  I  would 
consult  with  other  interested  agencies  and  Cabinet  heads  to  find 
out  what  the  impact  of  that  may  be. 

For  example,  if  USTR  has  an  ongoing  negotiation  over  the  very 
same  issue,  and  there  is  progress  being  made,  I  would  want  to 
know  that.  That  is,  I  think,  a  significant  factor.  I  shouldn’t  be  com¬ 
ing  in  from  lefi  field  without  anyone  else  knowing  what  is  going 
on. 

Senator  Rudman.  I  am  just  looking  at  the  practicality  of  the  pro¬ 
cedure.  So,  take  the  case  of  a  group  of  German  companies  or  a 
group  of  Japanese  companies  who  were  doing  something  which  met 
the  test  of  violating  a  portion  of  our  statute,  your  present  policy 
would  be  that  if  you  found  a  violation,  then  you  would  go  forward 
unless  there  was  objection  from  another  part  of  the  government 
that  you  either  thought  was  valid  or,  if  you  thought  it  was  invalid, 
it  was  then  ruled  to  be  valid  by  the  President  or  people  in  the 
White  House;  is  that  generally  how  this  works? 

Mr.  Barr.  I  wouldn^  say  up  front  that  in  every  case  where  some¬ 
one  suggests  there  is  a  violation  that  I  am  necessarily  going  to  be 
willing  to  go  forward  automatically. 

Senator  Rudman.  No;  I  understand  that. 

Mr.  Barr.  I  would  consult  with  interested  agencies,  and  we 
would  also  notify  the  country  involved,  and  all  the  issues  could  be 
vented.  I  could  then  make  my  decision  from  the  Justice  Depart¬ 
ment  standpoint,  and  if  someone  wanted  to  object  to  it,  they  could 
always  do  that. 

Senator  Rudman.  I  would  just  sav,  Mr.  Attorney  General,  I  think 
it  is  a  very  creative  policy.  We  talk  a  lot  on  this  committee  about 
many  issues  that  have  to  do  with  trade  and  competition.  There  is 
evidence  abounding  around  the  world  on  this  issue,  and  the  ques¬ 
tion  is  whether  or  not  you  are  going  to  get  by  the  State  Depart¬ 
ment  on  some  of  these.  'That  is  the  issue. 

Senator  Holdings.  If  you  can  yield  right  now? 

Senator  Rudman.  Sure. 
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REGULATION  OF  FOREIGN  COMMERCE 

Senator  Hollings.  What  happens  on  this  is  article  1,  section  8 
gives  the  Congress,  not  the  courts  and  not  the  executive,  but  the 
Confess,  the  power  to  regelate  foreign  commerce.  Then,  when  we 
put  m  a  bill  to  regulate  foreign  commerce  we  get  an  opinion  from 
the  Attorney  General  that  said  we  interfered  with  the  foreign  pol¬ 
icy  authority  of  the  President  of  the  United  States.  That  is  how  far 
extreme  we  have  gone.  Not  you,  specifically,  Mr.  Barr.  But  I  can 
show  you  those  letters.  It  is  absolutely  ridiculous,  in  other  words, 
the  textile  bill  was  an  unconstitutional  assumption  by  the  Congress 
of  the  Presidential  authority  to  make  foreign  policy. 

That  is  why  I  am  so  interested  to  welcome  you  and  help  you  in 
any  way  I  can.  Don’t  worry  about  the  prison  bank.  I  will  help  you 
in  any  way  I  can.  [Laughter.] 

You  are  the  first  breath  of  fresh  air  I  have  seen  around  this  town 
in  several  years.  Warren,  you  know  that.  There  is  no  question 
about  the  fundamental  fault  in  our  dilemma  right  now.  One-half  of 
it  is,  of  course,  our  own  extravagance  in  not  paving  the  bill,  but  the 
other  is  the  lack  of  what  you  cml  a  focus  or  coherence  in  our  trade 
policy.  While  I  am  on  that,  if  you  will  yield  just  one  moment,  our 
good  friend  Harry  Truman,  that  couldn’t  operate  a  haberdashery, 
knew  how  to  run  Government.  Old  Bill  Casey  came  up  when  Tru¬ 
man  got  in  and  said,  “Mr.  President,  intelligence  shdws  this,  and 
you  have  got  to  do  so  and  so.’’  and  the  State  Department  said,  “Oh, 
no.  That  is  not  the  iiolicy.’’  The  Defense  Department  Secretary  said, 
“Huh-uh.  Wait  a  minute.  That  is  against  our  national  security  in¬ 
terests."  So  the  President  said,  “I  am  putting  you  down  underneath 
me  in  the  White  House.” 

ESTARIJSHMENT  OF  THU  NATIONAL  SECURITY  COUNCIL 

By  Executive  order  he  instituted  the  National  Security  Council. 
He  said,  “You  go  downstairs  and  you  beat  it  out  and  you  give  me 
a  couple  of  alternatives,  and  I  will  make  a  decision.”  Out  of  that 
came  the  Marshall  plan,  the  North  Atlantic  Treaty  Order,  the  At¬ 
lantic  Charter,  the  'Truman  Doctrine,  the  farsighted  visionary  poli¬ 
cies  that  worked  and  helped  to  bring  about  our  victory  for  capital¬ 
ism — it  was  done  by  a  fellow  who  knew  how  to  run  the  Govern¬ 
ment. 

We  now  have  a  similar  situation.  We  have  28  departments  and 
agencies  in  trade.  If  it  is  a  farm  groduct,  you  go  to  Agriculture.  If 
it  is  the  Export/Import  Bank,  I  go  over  to  the  'Treasury.  If  it  is  the 
Foreign  Trade  Administration,  I  go  over  to  Commerce.  They  have 
got  me  dancing  all  around,  and  then  the  State  Department  comes 
in,  and  the  Defense  Department  comes  in  on  critical  materials.  So 
we  need  a  correlation,  a  coordination  and  a  focus,  as  you  say,  and 
you  are  now  bringing  it  around,  as  I  see  it,  to  level  that  playing 
field.  We  are  going  to  have  to  get  in  the  game. 

Our  Government  ought  to  be  on  the  side  of  our  own  industry  and 
our  own  manufacturers  and,  heavens  above,  quit  representing  the 
other  side.  It  was  good  to  do  the  Marshall  plan.  We  were  trying  to 
spread  capitalism.  I  have  heard  it  many  a  time,  “Governor,  wnat 
do  you  expect  them  to  do,  make  the  computers,  the  planes?  Let 
them  make  clothing  and  let  them  make  shoes.”  Fine,  that  was  a 
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good  argument,  but  now  they  are  making  the  planes  and  they  are 
making  the  computers  and  we  are  going  out  of  business  running 
around  here  hollering,  “Don’t  let  us  start  a  trade  war  when  it  is 
in  the  fourth  quarter. 

So  keep  going.  Excuse  me. 

FOREIGN  COMMERCE 

Senator  Rudman.  That  is  fine.  I  would  just  finish  up  by  saying 
that,  in  economic  history  of  the  last  20  years  there  is  evidence  that 
abounds,  agregious  cases  of  g^'oups  of  companies,  foreign  companies 
buying  market  share  by  price  conspiracy,  and  essentially  eliminat¬ 
ing  the  entire  American  industry.  There  is  plenty  of  evidence  of 
that.  I  happen  to  believe  that  what  you  have  here  is  a  very  sound 
idea.  I  think  you  are  going  to  have  lots  of  problems  getting  it  im¬ 
plemented,  but  I  hope  you  don’t  ^uit  trying.  I  just  wanted  to  com¬ 
mend  you  for  that.  In  this  particular  subcommittee  if  anyone  is 
ever  so  careless  as  to  give  you  anything  that  is  trade  related,  nor¬ 
mally  the  entire  pot  comes  off  in  the  hearing.  We  have  kept  it  mod¬ 
erately  under  control  this  morning. 

(JUANTICO  TRAINING  CENTER 

Let  me  turn  to  the  Quantico  Training  Center.  Just  a  question  for 
you;  we  have  had  a  lot  of  discussions  with  you  about  this.  You  re¬ 
quested  a  little  over  $31  million  for  that  facility.  Last  year  we  put 
in  $3.5  million.  Are  the  plans  finalized?  Are  you  going  to  have  wint 
trainirtg  and  are  you  going  to  use  the  FBI  Academy  mr  some  of  the 
DEA,  or  just  what  are  you  going  to  do  down  there?  Just  give  us 
something  for  the  record  on  that. 

Mr.  Barr.  Sure.  Right  now  Ouantico  really  is  performing  three 
functions.  It  has  FBI  agent  training,  DEA  training,  and  what  we 
call  the  National  Academy,  which  is  State  and  local  training.  The 
demands  of  those  three  operations  are  up  against  capacity.  In  fact, 
we  have  had  to  cut  down  on  State  and  locm  training  to  accommo¬ 
date  our  DEA  and  FBI  training,  and  I  think  State  and  local  train¬ 
ing  is  very  important.  You  know  how  much  State  and  local  law  en¬ 
forcement  supports  the  National  Academy. 

So,  what  we  want  to  do  is  build  a  ioint-use  DOJ  facility  on  the 
new  property  that  the  Marine  Corps  has  made  available  to  Quan¬ 
tico.  Its  first  priority  will  be  for  DEA  basic  training.  That  would  re¬ 
lieve  some  of  the  pressure  on  the  existing  Quantico  facility,  but  it 
would  also  be  available  for  other  Department  of  Justice  training. 

It  is  important  to  ensure  that  DEA  continues  to  train  in  Quan¬ 
tico;  it  is  important  that  FBI  and  DEA  work  more  closely  together. 
'There  are  a  lot  of  areas  where  we  have  to  improve  that  cross  fer¬ 
tilization.  I  think  it  has  to  start  with  training.  We  have  done  the 
A&E  study.  My  decision  was  to  request  construction  funds  for  that 
facility  on  the  new  Marine  Corps  property. 

Senator  Hollings.  Who  is  going  to  manage  and  control  the  facil¬ 
ity  itself? 

Mr.  Barr.  Well,  the  Department  of  Justice  will  ultimately  be  re¬ 
sponsible  for  it,  but  it  is  quite  possible  that  would  be  delegated, 
perhaps  to  DEA,  since  they  would  probably  have  most  of  the  train¬ 
ing  at  the  facility. 
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AMERICANS  WITH  DISABILITIES 

Senator  Rudman.  We  had  a  complaint  from  a  very  responsible 
New  Hampshire  ^oup  that  works  for  disabled  people  that  they  are 
having  difficulty  in  getting  technical  assistance  on  the  Americans 
With  Disability  Act.  I  notice  that  you  are  asking  for  nine  positions 
and  $2.6  million  for  technical  assistance  in  public  access  litigation 
cases. 

I  just  believe  that  fostering  voluntary  compliance  through  ren¬ 
dering  technical  assistance  is  very  cost  beneficial.  I  hope  you  agree 
with  that.  I  hope  you  believe  that  this  request  for  technical  assist¬ 
ance  is  sufficient,  because  a  lot  of  these  folks  out  there  need  a  lot 
of  help  in  compliance.  They  really  need  the. help,  and  they  want  to 
comply,  but  they  are  having  a  hard  time  getting  answers.  It  is  pret¬ 
ty  tougn  to  tell  people,  “Comply  with  the  law,’'^and  then  tell  them, 
“We  don’t  know  how  to  tell  you  to  comply  with  the  law,”  when,  in 
fact,  it  is  so  technical;  they  can’t  go  to  their  local  lawyer  to  find  out. 
Do  you  think  that  is  enough  in  here? 

Mr.  Barr.  Given  all  our  other  responsibilities,  I  think  that  has 
to  be  enough  for  us.  I  agree  that  what  we  have  to  be  putting  em- 

§  basis  on  now  is  cooperation,  technical  assistance,  working  with 
tate  and  local  governments,  trade  associations,  and  others  to  give 
them  the  assistance  they  need  to  comply,  because  people  want  to 
comply  with  this. 

Senator  Rudman.  That  is  right. 

Mr.  Barr.  We  are  not  going  to  be  going  out  with  a  heavy-handed 
enforcement  strategy. 

Senator  Rudman.  Take  a  look  at  that,  would  you,  please? 

Mr.  Barr.  I  have  talked  to  John  Dunne,  and  he  has  been  very 
responsive.  There  have  been  sSffie  other  cases  up  in  New  England 
where  we  have  been  slow  in  giving  technical  assistance,  and  we  are 
turning  that  around,  but  we  would  be  glad  to  get  up  and  get  John 
Dunne  up  there, 

department  ok  JUSTICE  I.APSE  RATE 

Senator  Rudman.  I  am  going  to  have  a  question  for  the  record 
on  your  lapse  rates.  I  notice  you  have  got  your  lapse  rates  in  there 
at  a  76-percent  rate,  which  is  kind  of  getting  the  camel’s  nose 
under  the  tent.  We  are  going  to  pay  for  the  nose  this  year  and  the 
rest  of  the  camel  is  going  to  come  by  in  1994. 

Mr.  Barr.  That  is  exactly  what  we  are  proposing.  [Laughter.] 
Senator  Rudman.  That  was  a  fairly  transparent  strategy.  I  com¬ 
mend  you  for  your  honesty.  But  I  just  think,  Mr.  Chairman,  we 
ought  to  have  that  question  for  the  record  with  some  detailed  ex- 

Elanation  so  we  can  figure  out  what  the  lapse  rate  really  ought  to 
e  around  here. 

Finally,  a  couple  other  things,  Mr.  Chairman.  On  RISS,  let  me 
just  make  an  observation  that  you  folks  target  it;  we  do  it;  you  tar¬ 
get  it;  we  do  it.  I  mean,  why  don’t  you  give  up  after  10  years  and 
agree  that  it  really  works?  Because  you  know  we  are  going  to  do 
it,  and  the  fact  is,  the  Department  does  a  good  job  with  it,  and  the 
local  agencies  do  a  good  job.  By  your  own  statement  a  few  moments 
ago — I  forget  the  percentage— -93,  94,  or  95  percent  of  crime  is  local 
and  enforced  by  local  people.  It  is  a  pretty  good  system.  It  works. 
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I  would  love  to  see  you  come  back  in  your  budget  next  year  and 
say,  “We  support  this  program.”  It  is  only  $14.5  million,  but  you 
propose  to  reduce  it. 

So  I  would  just  make  that  comment  on  RISS.  I  will  give  you  a 
couple  of  questions  for  the  record,  and  a  last  question,  which  is 
kind  of  back  for  your  Antitrust  Division,  which,  as  you  know,  is  a 
favorite  subject  of  mine.  I  talked  to  you  about  this  1  month  or  so 
ago,  and  I  am  not  sure  exactly  what  the  policy  ought  to  be,  so  do 
not  assume  by  the  question  that  I  am  looking  for  a  particular  an¬ 
swer.  I  am  not.  I  am  just  kind  of  curious. 

FINANCIAL  SYNDICATION  INTERVENTION 

There  has  been  a  great  dispute  between  a  whole  bunch  of  people 
in  our  Government  on  the  whole  financial  syndication  question. 
The  Department  had  a  totally  contrary  view  to  what  some  people 
in  the  Commission  did.  You  know,  you  well  may  be  right.  As  tnis 
market  is  chanmng  you  may  have  been  right.  I  have  a  contrary 
view.  But  I  well  could  be  wrong  on  this,  but  I  am  curious  as  to 
where  this  is  going.  It  is  in  the  seventh  circuit.  A  lot  of  people  are 
watching  it  to  see  what  is  going  to  happen  out  there.  Someone  told 
me,  who  was  not  unfriendly  to  your  doing  it,  that  the  Department 
was  going  to  intervene  in  tne  circuit  as  a  legal  curiae  or  as  a  party 
or  whatever,  since,  of  course,  you  have  intervened  in  the  Commis¬ 
sion  itself. 

I  find  it  interesting  because  then  you  get  yourself  interposed  in 
a  position  where  you  are  opposing  an  agency  of  the  Government, 
an  independent  agency  of  the  Government  which  has  taken  a  point 
of  view  that  if  you  do  that,  you  are  going  to  go  in  there  and  say, 
“Well,  we  thinK  they  are  wrong.”  Well,  that  may  be  all  right. 
Maybe  that  is  what  the  Justice  Department  is  supposed  to  do.  I 
wonder  if  you  or  Mr.  Rill  would  like  to  tell  me  where  it  is,  if  you 
can,  and  if  you  don’t  want  to  answer  it  today,  I  can  understand 
that. 

Mr.  Rill.  Senator,  good  morning. 

DEVELOPING  EXECUTIVE  BRANCH  LEGAL  POLICY 

Senator  Rudman.  Good  morning,  Mr.  Rill.  You  have  got  the  only 
job  in  the  Justice  Department  other  than  his  that  I  think  must  be 
very  interesting. 

Mr.  Rill.  I  nnd  it  fascinating,  sometimes  more  than  others.  The 
fact  is  that  by  statute  the  United  States  is  a  party.  We  have  not 
taken  a  position  on  that  issue  in  the  seventh  circuit  nor  are  we  re¬ 
quired  to  do  so. 

Senator  Rudman.  I  understand.  But  you  are  allowed  to  if  you 
wish  to. 

Mr.  Rill.  We  are  certainly  permitted  to.  I  have  not  made  a  deter¬ 
mination  nor  have  I  made  a  recommendation  to  the  Attorney  Gen¬ 
eral  at  this  time,  so  that  is  the  status  of  the  FCC  matter. 

Mr.  Barr,  I  did  say  I  didn’t  want  anything  filed  in  the  seventh 
circuit  unless  I  knew  about  it  based  on  my  last  experience  with  this 
issue. 

Senator  Rudman.  If  you  are  going  to  s^  the  United  States  is  a 
party  under  the  statute,  well,  the  Justice  Department  is  the  United 
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States,  but  I  imagine  to  some  extent  the  various  independent  agen¬ 
cies  think  they  are  also  the  United  States,  so  you  get  a  case  of  the 
United  States,  upper  case,  against  the  United  States,  lower  case. 

Mr.  Rill.  We  are  aware  of  that  situation,  and  I  have  not  made 
a  recommendation  to  the  Attorney  General  at  this  point,  and  there 
are  a  variety  of  options  that  are  available  to  us.  Senator. 

GENERAL  COMMENTS 

Senator  Rudman.  I  appreciate  that,  and  again,  the  question  is 

i'ust  informational.  Let  me  just  commend  you,  Mr.  Barr.  I  have 
>een  very  interested  in  the  Department  for  some  time.  I  have  sat 
on  this  committee  now  for  12  years.  I  have  never  missed  a  hearing 
with  regard  to  this  agency,  and  I  join  with  what  the  chairman  said. 
You  are  doing  a  good  job  getting  a  lot  of  things  together  that  need 
to  be  put  together.  Even  more  important,  I  have  tne  sense  that  if 
there  is  something  you  think  is  going  to  be  a  real  problem  for  us, 
you  are  going  to  come  and  talk  to  us  about  it.  That  is  the  wa^  it 
ought  to  De  because  we  would  rather  work  with  you  than  go  into 
some  battle  with  you. 

Mr.  Barr.  Thank  you,  sir. 

UilOAL  EDUCATION  PROGRAM 

Senator  Hollings.  General,  let  me  ask  about  the  Department’s 
legal  education  program.  I  worked  with  Attorney  General 
Thornburgh  in  enhancing  and  expanding  our  l^al  education,  and 
then  we  instituted  the  mcility  down  there  in  Columbia,  SC.  Can 
you  elaborate  on  that  now;  what  the  status  of  it  is  and  what  the 
Department  intends  for  the  National  Advocacy  Center? 

Mr.  Barr.  I  am  committed  to  carry  out  Attorney  General 
Thornburgh’s  decision  to  move  the  Department’s  legal  education 
program  down  to  the  University  of  South  Carolina.  I  think  that 
was  a  good  decision,  and  we  are  in  the  process  of  implementing  it. 
We  have  submitted  the  report  that  was  requested  and  required 
under  the  conference  committee  report,  and  we  are  now  working  to 
move  some  courses  down  there  for  this  fiscal  year,  and  some  addi¬ 
tional  courses  for  next  fiscalyear.  We  are  working  with  the  univer¬ 
sity  officials  and  the  local  officials  to  determine  the  best  way  of  car¬ 
rying  that  out. 

CAMP  BEAUREGARD 

Senator  Holdings.  Very  good.  On  another  matter,  and  we  will 
yield  then  to  Senator  Lautenberg  here — there  was  a  repro¬ 
gramming  proposal  that  Senator  Rudman  and  I  approved  of  a  long¬ 
term  lease  of  the  facility  under  construction  down  there  at  Camp 
Beauregard,  LA,  for  the  Special  Operations  Group  Tactical  Center 
in  the  camp.  The  lease  was  of  the  facilij^  now  under  construction 
including  tne  dormitory,  warehouse^  office,  classroom  space,  all 
these  other  things,  ana  then  there  is  a  sudden  change  in  policy 
where  you  propose  in  the  budget,  as  I  understand  it,  and  that  is 
what  I  want  to  be  corrected  on  if  I  am  incorrect,  a  reduction  of  14 
positions  and  $1.8  million  less  by  closing  the  camp  down  there.  Are 
you  familiar  with  that? 
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Mr.  Barr.  Generally,  yes.  I  think  the  function  that  is  being  car¬ 
ried  out  down  there,  which  is  a  facility  for  the  Marshals  Special 
Operations  Group  and  also  training,  international  training  under 
the  State  Department’s  ATAP  Program,  are  important  functions.  I 
think  that  given  the  current  fiscal  constraints  and  the  scrubbing  of 
our  budget  to  look  for  areas  which  we  may  be  able  to  accommodate 
elsewhere  at  lower  cost,  that  this  is  one  of  the  casualties  of  the 
budget  process.  We  are  right  now  considering  alternatives  to  main¬ 
taining  Camp  Beauregard  to  see  whether  or  not  we  can  provide 
those  services  within  existing  departmental  resources  and  existing 
facilities. 

Senator  Hollings.  That  translates  into;  0MB  must  have  cut  it. 

GENERAL  COMMENTS 


Senator  Lautenberg. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Chairman.  I 
don’t  want  to  delay  the  process.  I  know  that  you  have  been  here 
for  awhile,  Mr.  Attorney  General.  I  am  glad  to  see  you.  I  want  to 
have  a  chance  to  kind  of  see  you  face  to  face.  I  keep  seeing  your 
picture  in  the  paper  and  this  is  a  chance. 

Senator  Hollings.  He  looks  the  same  way.  [Laughter.] 

Senator  Lautenberg.  Frankly,  I  think  he  looks  different. 

Senator  Rudman.  He  looks  older. 

Senator  Lautenberg.  When  you  get  white  hair  like  the  chair¬ 
man  and  I,  everybody  looks  older  on  tne  other  side  of  the  table. 

Senator  Hollings.  When  I  get  on  'TV,  my  wife  says  I  look  like 
a  Q-Tip.  [Laughter.! 

Senator  Lautenberg.  Having  too  much  respect  for  your  rank 
and  seniority,  I  won’t  comment.  [Laughter.] 

Senator  Rudman.  Ask  your  question,  please. 

funding  for  state  and  local  training 

Senator  Lautenberg.  Mr.  Attorney  General,  I  know  that  the  ad¬ 
ministration  has  said  that  it  wants  to  focus  more  on  fighting  vio¬ 
lent  crime,  and  it  is  a  goal  that  I  fully  agree  with. 

I  believe  that  one  of  the  best  and  most  effective  ways  to  fight  vio¬ 
lent  crime  is  by  helping  local  law  enforcement  to  get  the  training 
and  the  facilities  that  tney  need  to  do  their  job.  I  had  a  little  dis¬ 
course  with  your  predecessor  here  last  year  about  this  issue.  He 
had  penned  a  letter  to  Chairman  Biden  explaining  his  opposition 
by  sa}dng  that,  and  I  quote  from  that  letter,  “The  cost  or  depend¬ 
ency  of  State  and  local  law  enforcement  was  continuing  infusions 
of  enormous  quantities  of  Federal  cash.”  I  don’t  think  tnat  that  is 
necessarily  the  wrong  kind  of  a  facility. 

I  think  that  where  the  Federal  Government  can  help  it  ought  to 
because  without  expanding  the  discussion,  there  have  been  so 
many  places  where  tne  Federal  Government  has  cut  back  that  this 
is  one  place  that  I  had  hoped  that  we  could  muster  more  support. 
I  was  aisappointed  that  the  administration  was  proposing  a  cut  of 
$116  million  in  aid  to  local  and  State  law  enforcement  agencies 
down  to  $689  million,  in  particular,  the  Byrne  Memorial  State  and 
Local  Law  Enforcement  Assistance  Program. 
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So  I  just  wanted  to  ask,  and  perhaps  this  is  hypothetical  because 
I  understand  that  there  was  a  discussion  beforehand  that  said  that 
the  authorization  level,  it  was  your  view  that  might  not  be  the  ac¬ 
tual  funding  level;  did  I  get  it  correctly? 

Mr.  Barr.  I  think  we  were  talking  about  the  crime  bill. 

Senator  Hollings.  The  crime  bill,  yes. 

Senator  Rudman.  The  one  that  is  pending. 

Mr.  Barr.  But  even  there,  I  am  not  sure  about  this,  but  I  think 
there  probably  are.  The  authorizations  for  OJP  programs  probably 
substantially  exceed  what  has  been  appropriated  over  the  last  sev¬ 
eral  years,  probably  $1  billion  in  authorization,  probably  $500  mil¬ 
lion  in  appropriations. 

Senator  Lautenberg.  Does  the  administration  still  oppose  the  $1 
billion  for  the  Byrne  program? 

Mr.  Barr.  I  don’t  think  there  is  $1  billion  in  that  program.  Our 

Eosition  on  State  and  local  assistance  generally,  the  quantum  is: 

aw  enforcement  can  always  use  the  resources.  It  is  a  question  of 
what  is  available  right  now,  and  also  where  we  spend  the  rest  of 
the  money  out  of  the  pot  that  is  available.  Last  year,  I  mentioned 
this  generally  in  my  opening  statement,  the  President  asked  for  a 
15-percent  increase  in  the  Department  of  Justice.  We  ended  up  not 
getting  $472  million  that  was  requested,  because  that  money  was 
put  into  education  and  other  budgets  up  here  on  the  Hill. 

Frankly,  if  it  wasn’t  for  the  efforts  of  this  subcommittee  we 
wouldn’t  have  had  any  increase  in  our  law  enforcement  budget  last 
year.  So,  when  people  start  talking  about,  “Well,  let  us  throw  hun¬ 
dreds  of  millions  of  dollars  more  into  State  and  local  aid,”  my  ques¬ 
tion  is:  Where  is  the  money  going  to  come  from? 

GRANT  PROGRAM  EFFECTIVENESS 

Senator  Lautenberg.  What  about  the  evaluation  of  the  effective¬ 
ness  of  fighting  violent  crime  in  terms  of  local  versus  not? 

Mr.  Barr.  'That  is  a  good  question.  Let  me  also  say,  that  some 
of  the  cuts  that  you  are  talking  about  are  similar  to  some  of  the 
cuts  Senator  Rudman  was  referring  to.  This  yearly  pirouette  that 
we  do  where  we  zero  out  grant  proCTams,  and  we  know  they  are 
going  to  be  put  back  in,  so  some  of  tnose  cuts  are  part  of  the  proc¬ 
ess.  I  think,  probably,  some  of  that  money  that  you  are  talking 
about  is  the  Juvenile  Justice  Program,  the  grant  program.  There 
is  probably  $70  million  in  that  program.  I  agree  that  it  is  impor¬ 
tant  for  State  and  local  governments.  I  think  that  Federal  and 
State  and  local  government  have  to  work  together  in  a  partnership, 
task  forces,  and  other  things  like  that,  and  it  is  important  that  we 
do  provide  some  level  of  assistance. 

I  also  agree,  however,  with  Attorney  General  Thornburgh’s  posi¬ 
tion  that  we  just  can’t  become  a  funding  mechanism  for  State  and 
local  law  enforcement.  State  and  local  law  enforcement  has  an  obli¬ 
gation  to  provide  resources.  It  is  their  first  level  of  Government  as 
well  as  ours,  and  we  have  some  programs  like  the  Weed  and  Seed 
Program  where  we  are  going  to  be  putting  more  money  into  those 
communities. 
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WEED  AND  SEED  PILOT  PROGRAM 

Senator  Lautenberg.  The  Trenton  Program? 

Mr.  Barr.  The  Trenton  Program  is  a  pilot,  and  I  was  just  up 
there  last  week,  and  I  think  they  are  doing  a  tremendous  Jod.  I  am 
very  proud  of  what  is  going  on  there,  and  the  job  that  the  State 
and  local  people  are  doing  is  tremendous.  But,  I  think  you  raise  an 
interesting  point  which  is  a  correlation.  The  financial  assistance  of 
State  ana  local  government,  I  think,  has  to  be  matched  with  the 
strengthening  of  criminal  justice  systems  at  the  State  and  local 
level.  I  am  not  saying  that  one  should  be  dependent  on  the  other, 
but  we  have  to  keep  a  careful  eye  on  that.  We  have  to  ensure  that 
our  money  is  not  going  into  State  systems  that  are  largely  dysfunc¬ 
tional. 

For  example.  Senator  Gramm  was  here  this  morning,  and  he 
pointed  out  that  in  Texas  they  serve  onI>r  21  days  for  eacn  year  of 
sentencing  received,  and  that  the  system  in  Texas  is  largely  broken 
down. 

Well,  how  much  sense  does  it  make  for  us  to  spend  a  lot  of 
money  in  that  kind  of  State  system?  I  think  we  can  continue  to  do 
it,  and  a  lot  of  our  efforts  now  are  in  Texas,  and  some  of  our  weed 
and  seed  sites  are  slated  for  Texas,  or  at  least  are  under  consider¬ 
ation.  As  we  help  State  and  local  law  enforcement  we  also  have  to 
be  encouraging  State  and  local  law  enforcement  to  adopt  many  of 
the  reforms  that  the  Federal  Government  did  in  the  eighties  to 
strengthen  their  systems. 

WORKING  WITH  STATE  AND  IX)CAL  GOVERNMENTS 

Senator  Rudman.  If  I  may  interject.  Some  of  the  efforts,  which 
I  can  understand,  would  reduce  the  match  requirements.  Then  you 
fall  exactly  into  the  trap  that  the  Attorney  General  is  talking 
about.  Then  you  have  essentially  Federal  dollars  funding  State  and 
local  functions,  so  they  don’t  fund  them.  We  fund  them.  They  don’t 
get  any  better,  and  yet  when  you  talk  about  raising  the  match,  you 
get  screaming  of  bloody  murder.  That  is  the  issue. 

Senator  Lautenberg.  Senator  Rudman,  the  problem  is  that  the 
States  are  being  overwhelmed  with  new  and  broadened  responsibil¬ 
ities.  It  is  very,  very  tough.  State  budgets  and  today,  George  Will 
wrote  about  New  Jersey  and  its  tax  requirement.  We  have  become 
a  euphemism  for  what  happens  when  you  have  to  reach  in  to  pay 
old  debts,  and  it  is  pejorative.  It  is  not  a  compliment  by  a  long  shot. 

The  fact  is  that  States  are  under  assault  by  the  expansion  of 
criminality;  by  their  lack  of  resources;  by  having  to  provide  funds 
for  programs  that  were  taken  away  over  these  last  years,  this  last 
decade,  and  the  systems  do  break  down  because  the  States  are  be¬ 
ginning  to  search  for  the  skills  with  which  to  manage  these  pro¬ 
grams.  They  don’t  have  the  funds  for  them. 

So  they  have  fallen  on  hard  times,  and  they  do  look  to  the  Fed¬ 
eral  Government.  Listen,  no  one  suggests  that  you  just  throw 
money  down  the  rat  hole,  but  with  those  funds  can  come  some  edu¬ 
cation,  some  skills  development  that  will  be  unique  to  the  law  en¬ 
forcement  agency  like  vours  which  is  so  large  and  has  so  many  well 
trained  managers  and  is  skills-based  that  we  can  use  tbat  at  the 
local  level. 
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We  can’t  do  it;  we  can’t  punish  these  States,  honestly,  into  get¬ 
ting  better.  That  is  not  it. 

Mr.  Barr.  As  I  said,  I  am  not  suggesting  that,  but  I  am  all  for 
working  with  State  and  local  government  and  doing  as  much  as  we 
can  to  assist.  If  anything,  some  of  these  proCTams,  such  as  setting 
up  £[ang  task  forces,  Triggerlofk,  and  so  forth,  where  we  are  pros¬ 
ecuting  essentially  6,000  armed  offenders,  are  leaning  forward  on 
the  Federal  Government’s  part  to  help  State  and  local.  But  by  the 
same  token,  I  think  that  has  to  be  matched  by  real  reform  of  the 
criminal  justice  systems  in  the  States  and  no  slackening  in  the 
funding  commitment  of  States. 

Part  of  the  problem  is  that  we  have  to  go  back  to  the  basics 
throughout  the  country.  State  and  local  government,  but  also  the 
Federal  Government.  Law  enforcement  is  one  of  the  basics;  it  is 
one  of  the  reasons  we  have  Government,  and  Senator  Rudman’s  ar¬ 
ticle  pointing  out  how  this  mandatory  spending  is  squeezing  out 
the  discretionary  spending,  that  is  happening  at  the  State  level, 
too.  What  is  happening,  the  foundation  of  society,  law  and  order, 
which  is  necessary  for  all  these  other  nice  programs  to  succeed,  is 
under  a  lot  of  pressure.  I  think  we  have  to  go  back  to  basics  and 
assure  that  the  first  dollar  spent  goes  to  pro^nding  an  environment 
in  which  the  rest  of  these  programs  can  succeed. 

Senator  Lautknrkrg.  I  agree.  We  could  have  a  good  time  talking 
about  this  for  awhile,  but  Mr.  Chairman,  I  promisd  the  debate  is 
over  as  far  as  I  am  concerned. 

WASHINGTON,  DC,  CRIMB  PROBI.BM 

Senator  Hollings.  One  other  thing.  General,  that  comes  to 
mind,  and  I  go  to  our  hearing  in  the  subcommittee  with  the  Sec¬ 
retary  of  State.  He  got  $1  billion  more  for  peacekeeping  every¬ 
where:  Cambodia,  Angola.  You  pick  a  country,  he  is  finding  it; 
Yugoslavia.  We  are  running  around  peacekeepini;,  peacekeeping. 
Here  we  have  got  the  Capita  City  and  we  have  got  all  of  your  pro¬ 
grams.  Triggerlock,  weed  and  seed. 

In  tne  (^pital  City,  every  time  you  turn  on  the  6  o’clock  news 
program  we  have  bad  problems:  So  many  killed  here;  another  stab¬ 
bing  there.  And  we  are  getting  further  and  further  behind.  Lit¬ 
erally,  here  is  a  good  test  area  right  in  your  own  backyard.  It  is 
a  tremendous  Federal  responsibility  as  well  as  for  the  city  itself, 
and  you  know  they  run  everybody  out  with  the  high  taxes  and  ev¬ 
erything  else  to  aRord  the  schools  and  all  the  services  and  every¬ 
thing  else  of  that  kind.  It  is  a  good  place  for  the  Attorney  General 
to  make  history  and  be  rememDered  that  he  cleaned  up  this  Na¬ 
tion’s  Capital  where  you  can  walk  the  streets  again. 

You  have  got  Senators  being  assaulted  and  tnis  one  getting  shot; 
his  wife  being  assaulted,  everything  else.  I  mean,  every  week  it 
gets  worse.  So  it  is  a  good  place  to  try  to  get  that  done,  right  here, 
along  with  outreach  into  my  backyard  and  in  Texas.  Let’s  start 
those  programs  and  see  what  we  can  do  right  here,  too. 

DRUG  ENFORCEMKN'r  ADMINISTItATION  OVERSEAS  PROGRAMS 

Mr.  BAim.  Senator,  it  is  hard  for  me  to  use  that  one  to  say  what 
I  wanted  to  say,  but  you  talked  about  the  DBA  overseas  programs. 
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and  I  didn’t  want  to  let  these  hearings  conclude  without  sa3dng 
something  about  that,  because  I  think  it  is  an  important  program. 

We  have  to  take  the  long  view  on  the  drug  war  in  the  sense  that 
the  real  challenging  part  of  the  supply  side  problem  is  this  produc¬ 
tion  and  distribution  from  overseas  where  it  is  produced  and  dis¬ 
tributed  in  the  United  States  like  marijuana,  methampbetamine. 
We  have  been  making  substantial  progress  on  the  supply  side.  The 
challenge  is  where  it  is  coming  from  overseas,  and  I  think  by  neces¬ 
sity  it  is  going  to  take  some  time  to  gather  the  intelligence,  and  we 
have  been  doing  that,  but  also  to  put  in  place  the  building  blocks 
and  the  relationships  overseas  to  start  making  an  impact  on  those 
organizations  overseas. 

We  are  at  the  point  where  we  are  having  an  impact.  DEA  has 
good  relations  by  and  large  with  the  law_  enforcement  people  over¬ 
seas  with  whom  they  work,  and  I  think  that  we  have  to. 

Senator  Hollings.  How  is  it  then  when  you  say  that,  and  then 
turn  on  the  TV  and  they  have  got  armies  organizing  in  Peru 
against  us  and  the  Government  of  Peru  is  now  having  a  problem? 

Mr.  Bark.  Peru  is  a  difficult  problem  because  they  have  these  in¬ 
surgent  groups,  these  rebel  groups. 

PROORKSa  IN  COIXJMHIA 

Senator  Hou.inos.  We  had  the  same  thing  with  the  farmers  in 
Turkey.  That  is  why  this  is  related.  Wherever  we  go,  we  become 
the  object  of  disaffection;  it  is  sort  of  a  catalyst  to  get  the  opposition 
to  the  particular  government  or  the  authority  or  whatever,  and 
brother,  "It  is  best  then  that  we  get  out  of  Turkey,"  and,  “Then  it 
is  best  that  we  get  out  of  here  ana  get  out  of  there.” 

Do  you  think  we  can  get  control  down  there  in  Colombia? 

Mr.  Barr.  I  think  in  Colombia  we  are  making  substantial 
progress,  because  in  working  with  the  Colombians  we  have  deci¬ 
mated  the  Medillen  cartel,  and  we  are  starting  to  hit  the  Cali  car¬ 
tel.  A  few  months  ago,  you  saw  taking  down  two  Cali  cells  in  New 
Vork  and  then  two  simultaneous  raids  on  the  cartel,  seizing  docu¬ 
ments  and  computer  tapes.  I  think  in  the  future,  the  Cali  cartel 
will  get  hit  harder  and  harder.  We  have  spent  several  years  put¬ 
ting  in  place  intelligence;  working  with  countries  to  put  strike 
forces  in  place  there;  ouilding  up  international  agreements,  and  the 
building  blocks  are  in  place.  Now  is  the  time  to  go  for  the  jugular 
on  these  organizations. 

Senator  HOhi^iNOS.  I  am  willing  to  learn.  Go  right  ahead. 

Mr.  Barr.  Thank  you.  Senator. 

ADDITIONAL  COMMITTKK  QUKSTI0N8 

Senator  Holdings.  We  appreciate  what  you  are  doing.  There  will 
be  some  additional  questions  from  various  Senators  vmich  will  be 
submitted  to  you  for  your  response. 

IThe  following  cmestions  were  not  asked  at  the  hearing,  but  were 
submitted  to  the  Department  for  response  subsequent  to  the  hear¬ 
ing:] 
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QUESTIONS  SUBMITTED  BY  SENATOR  ERNEST  F.  ROLLINGS 

criminal  Enforcement  Priorities 

QUESTION;  In  recent  years.  Congress  has  appropriated 
hundreds  of  millions  of  dollars  for  additional  Drug  Enforce¬ 
ment  (DEA)  and  Federal  Bureau  of  Investigation  (FBI)  agents, 
assistant  united  States  Attorneys,  United  States  Marshals  and 
pre-trial  detention,  and  prison  construction  and  operations. 
These  resources  have  been  provided  for  the  Department's 
priority  efforts  to  combat  violent,  drug,  and  vhite-oollar 
crime.  The  primary  impact  of  these  efforts  seems  to  be  a 
burgeoning  Federal  prison  population. 

The  Department  has  said  it^is  giving  high  priority  to  major 
drug  traf fic)cing,  white  collar  orime--inoluding  financial 
institution  and  health  care  fraud  plus  environmental  orimes-- 
and  violent  crime  (Operation  TriggerlooK,  eto.).  But  actual 
priorities  may  vary  considerably  across  the  country,  depend¬ 
ing  upon  the  local  priorities  and  declination  policies  of  the 
various  United  States  Attorneys.  Moreover,  according  to  the 
Department's  own  budget  justifications,  the  supply  of  drugs 
seem  largely  undiminished  (though  transportation  routes  and 
participants  have  shifted),  and  the  supply  of  heroin  is 
actually  growing. 

On  what  basis  does  the  Department  determine  its  national 
criminal  law  enforcement  priorities?  How  does  it  monitor 
compliance  with  these  priorities?  How  does  it  determine  the 
effectiveness  of  its  investigative  and  prosecutorial  priori¬ 
ties? 

Vhat  have  been  the  Department's  major  criminal  law  enforce¬ 
ment  priorities  for  the  past  3  years?  What  have  been  the 
Department's  major  measurable  aooomplishments  and  its  major 
disappointments?  Why? 

ANSWER:  The  Committee  is  correct  in  noting  the  priority  that 
the  Department  has  given  to  major  drug  trafficking,  white 
collar  crime  (including  financial  institution  and  health  care 
fraud),  environmental  crimes,  and,  more  recently,  violent 
crime.  The  1993  President's  budget  addresses  these  priori¬ 
ties  in  a  chapter  titled  "Ending  the  Scourge  of  Drugs  and 
Crime"  with  environmental  priorities  being  discussed  in  the 
next  chapter. 

As  I  said  in  my  statement  before  the  Committee  "The  mission 
of  law  enforcement  is  to  protect  the  freedom  and  liberties 
of  all  Americans.  Indeed,  the  first  freedom  of  all  who  live 
in  this  country  is  the  freedom  from  fear  of  crime.  Adequate¬ 
ly  protecting  this  freedom  and  defending  the  blessings  of 
liberty  is  an  unending  task,  requiring  both  moral  and 
financial  commitment." 

The  Department  has  responsibility  to  administer  the  law 
across  the  board.  Each  Administration  and  each  Attorney 
General  must  utilize  available  resources  to  respond  to 
problems  that  are  perceived  to  be  the  most  serious  and 
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request  additional  resources  when  necessary.  When  problems 
are  anticipated  or  erupt  and  a  response  is  made,  the  priori¬ 
tization  process  starts. 

Although  the  Department  of  Justice  has  used  priority  rankings 
in  a  variety  of  contexts  as  an  aid  in  its  internal  decision¬ 
making  process,  these  priorities  are  driven  strongly  by 
changes  in  the  law,  changes  in  the  pattern  of  criminal 
behavior,  changing  values  in  society,  and  the  need  to 
maintain  a  balance  of  resources  within  the  various  organiza¬ 
tions  that  participate  in  the  administration  of  justice.  As 
crime  spreads  increasingly  across  State  lines  and  interna¬ 
tional  boundaries,  Federal  responsibilities  change  and 
tougher  Federal  laws  are  enacted.  Workload  also  varies  as 
Federal  and  State  prosecutors  weigh  the  merits  of  prosecution 
and  punishment  under  Federal  or  State  laws.  With  so  many 
outside  factors  bearing  on  the  Department,  the  Attorney 
General  often  has  very  few  options  in  establishing  priori¬ 
ties. 

Although  the  Department  regularly  prepares  ’’ranking  sheets” 
to  reflect  its  own  priorities,  it  must  be  remembered  that  the 
Administration  has  its  own  methods  for  establishing  priori¬ 
ties,  and  the  Congress  expresses  its  own  priorities  through 
the  authorization  and  appropriations  process, 

Once  a  basic  set  of  priorities  has  been  determined  for  n 
given  year,  the  Department  and  its  components  have  the 
capability  to  monitor  compliance  through  the  Department's 
accounting  and  auditing  systems.  In  some  cases  workload  data 
must  serve  as  a  surrogate  measure  of  compliance.  To  the 
extent  unexpected  events  occur,  or  better  approaches  are 
developed  during  the  current  year,  the  Department  follows 
Congressional  notification  guidelines  for  reprogrammings  and 
reorganizations. 

Determining  investigative  and  prosecutorial  effectiveness  is 
an  ongoing  process.  The  Department's  management  team  has 
primary  responsibility  for  assuring  that  resources  are  used 
wisely.  At  the  S.tate  and  local  level,  Law  Enforcement 
Coordinating  Committees  have  been  very  helpful  in  making  law 
enforcement  and  prosecution  respond  effectively  to  local 
priorities.  A  number  of  task  forces  at  various  levels 
coordinate  and  prioritize  specific  law  enforcement  activities 
at  the  regional.  State,  and  local  levels.  The  Office  of  the 
Inspector  General  has  authority  to  review  activities  and  make 
suggestions  to  improve  performance  within  the  Department, 
The  General  Accounting  Office  may  provide  recommendations, 
particularly  in  areas  where  Congress  has  expressed  concern. 

Regarding  the  Department's  major  criminal  law  enforcement 
priorities  over  the  last  three  years,  the  war  against  drugs 
remains  high  on  the  priority  list.  During  my  tenure  as 
Attorney  General,  I  have  added  violent  crime  because  many  of 
the  gangs  that  were  once  associated  primarily  with  drug 
trafficking  are  now  into  violent  crimes  where  drugs  may  or 
may  not  be  a  major  factor.  White  collar  crime  continues  to 
be  a  priority.  Within  this  broad  category,  financial 
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institution  fraud  remains  a  major  concern;  but  there  is  now 
clear  evidence  that  more  resources  must  be  applied  to 
suppress  health  care  fraud.  We  also  face  a  major  task  in 
ferreting  out  computer  crimes  and  fraud  associated  with 
bankruptcies,  telemarketing,  insurance,  commodities  and 
securities,  and  pension  plans. 

As  to  our  measurable  accomplishments  and  major  disappoint¬ 
ments,  there  are  several  significant  observations. 

In  the  war  against  illegal  drugs,  we  are  pleased  that  the 
number  of  people  using  drugs  on  a  regular  basis  has  dropped 
significantly,  that  we  have  achieved  a  high  degree  of 
international  cooperation  in  controlling  drug  supply  and 
money-laundering,  and  that  drug  barons  have  not  gained 
political  control  over  any  of  the  drug  producing  countries. 
We  are  troubled  that  there  remains  a  hard  core  of  drug  users 
who  can  obtain  supplies  and  we  fear  the  increasing  violence 
of  gangs. 

In  the  white  collar  crime  area,  we  have  had  marked  success 
in  gaining  convictions.  In  the  financial  institution  fraud 
area,  the  conviction  rate  has  been  remarkably  high.  are 
troubled  about  the  spread  of  fraud  into  other  areas  and  worry 
that  our  resources  will  not  be  adequate  to  deal  with  the 
levels  of  fraud  that  may  be  uncovered. 

On  the  whole,  considering  the  level  of  resources  available, 
our  law  enforcement  efforts  have  been  successful.  This,  in 
large  measure,  is  because  we  have  learned  to  work  more 
effectively  with  other  Federal  law  enforcement  agencies  as 
well  as  our  State  and  local  counterparts. 

Department's  Violent  Gang  Initiative 

QUESTION:  A  lot  has  been  presented  in  the  media  lately  about 
the  growth  in  the  gang  problem  across  the  country.  In 
January,  the  Attorney  General  announced  that  in  1992,  the  FBI 
would  be  committing  an  additional  300  agents  (about  a  20- 
percent  increase)  to  address  the  problem  of  gangs  and  violent 
crime.  In  1993,  an  additional  85  agents  will  be  reprogrammed 
to  support  the  violent  Gang  Initiative.  The  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF)  is  also  increasing  the 
resources  it  is  committing  to  fight  violent  street  gangs. 
Part  of  those  resources  were  to  be  assigned  to  join  ATF/FBI 
task  forces.  And,  as  part  of  its  justification  for  budget 
increases,  the  United  States  Attorneys  are  requesting 
additional  resources,  in  part,  to  prosecute  organized  Crime 
Drug  Enforcement  Task  Force  cases  involving  violent  gangs. 

How  many  gangs  has  the  Justice  Department  identified  that 
fall  within  its  purview,  and  how  many  members  does  Justice 
estimate  these  gangs  have?  What  criteria  is  used  to  deter¬ 
mine  whether  a  gang's  activities  are  of  such  scope  or 
significance  that  they  qualify  for  investigation  by  the 
Department  of  Justice?  Are  there  gangs  that  do  not  meet  the 
criteria  for  Federal  investigation  and,  if  so,  how  do  they 
differ  from  gangs  that  meet  the  criteria? 
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ANSWER:  For  the  investigative  purposes  of  the  "Safe  Streets" 
initiative,  the  Department  of  Justice  defines  a  gang  as  "an 
association  of  two  or  more  individuals,  the  purpose  of  whose 
association  is  the  generation  of  income  through  continuing 
criminal  activity."  Due  to  the  generic  nature  of  the 
definition  that  is  used,  it  is  difficult  to  determine  how 
many  gangs  or  gang  members  there  are  in  this  country.  There 
are  many  other  factors  that  affect  the  demographics  of  gangs, 
and  these  factors  vary  from  community  to  community. 

The  criteria  used  by  the  Department  to  determine  whether  the 
gang's  activities  qualify  for  investigation  include  a 
thorough  examination  of  the  character,  complexity,  sophisti¬ 
cation  and  organization  of  the  gang.  However,  the  primary 
consideration  is  the  thorough  identification  of  the  gang's 
criminal  activity.  Gang  criminal  activity  doejs  not  distin¬ 
guish  between  Federal,  State  and  local  jurisdiction.  In  all 
cases  where  it  is  practical,  and  the  gang  activity  involves 
a  violation  of  Federal  statutes  within  the  Department's 
jurisdiction,  the  Department  will  insure  that  its  investiga¬ 
tion  is  coordinated  with  other  Federal,  State  and  local  law 
enforcement  agencies. 

With  the  specific  implementation  of  the  "Safe  Streets" 
initiative,  many  FBI  field  offices  have  or  are  in  the  process 
of  establishing  multi-agency  task  forces  in  order  to  address 
specific  violent  gang  problems. 

In  announcing  the  Violent  Gang  Initiative,  the  Attorney 
General,  Director  Higgins  of  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  and  FBI  Director  Sessions  estimated  that  there 
are  between  300,000  and  350,000  gang  members  in  the  United 
States.  Some  specific  examples  include  the  following: 
20,000  Jamaican  posse  members;  50,000  outlaw  motorcycle  gang 
members  and  associates;  26,000  Crips,  10,000  Bloods,  and 
64,000  other  street  members  in  the  Los  Angeles  area  alone; 
34,000  Latin  Kings  and  Black  Gangster  Disciples;  13,000 
prison  gang  members;  and  an  undetermined  number  of  Asian  gang 
members . 

Due  to  the  generic  nature  of  t;he  gang  definition,  it  is 
likely  that  any  gang  that  commits  crimes  could  meet  the 
criteria  for  Federal  investigation.  However,  the  overriding 
considerations  as  to  whether  an  in'Vestigation  will  be 
initiated  are  discussed  above. 

QUESTION:  Extensive  FBI,  as  well  as  other  Federal,  State, 
and  local  resources,  have  been  committed  to  the  gang  problem 
which  encompasses  a  number  of  different  Federal  enforcement 
objectives  including  emerging  organized  crime  syndicates, 
drug  and  weapon  distribution  rings,  and  violent  criminals. 
How  can  we  be  assured  that  the  Federal  resources,  as  well  as 
State  and  local  law  enforcement  resources  being  devoted  to 
investigating  each  of  these  areas,  are  being  well  coordinated 
and  that  overlapping  investigations  are  minimized?  What 
mechanisms  are  there  to  oversee  and  coordinate  the  direction 
of  the  Federal  efforts  among  the  various  agencies  involved? 
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Has  a  determination  been  made  as  to  which  agencies  have  the 
lead  in  the  various  criminal  violation  areas  and,  if  so, 
which  ones  are  they? 

ANSWER:  With  the  implementation  of  the  "Safe  Streets" 
initiative,  the  FBI  is  managing,  coordinating,  and  investi¬ 
gating  many  multi-faceted  and  multi-jurisdictional  investiga¬ 
tions  which  include  the  coordinated  efforts  of  other  Federal, 
State  and  local  law  enforcement  agencies.  Mechanisms  in 
place  to  oversee  and  coordinate  the  direction  of  these  multi¬ 
agency  investigations  include  the  establishment  joint  task 
forces.  These  task  forces  are  generally  formalized,  and 
include  agreed-upon  memorandums  of  understanding  which  define 
each  agency's  jurisdictional  and  investigative  responsibili¬ 
ties.  The  Special  Agent  in  Charge  (SAC)  of  each  FBI  field 
office,  heads  of  other  law  enforcement  agencies,  as  well  as 
the  respective  United  States  Attorneys  oversee  and  coordinate 
the  investigative  focus  of  these  many  "Safe  Streets"  initia¬ 
tives  in  order  to  insure  that  overlapping  investigations  are 
minimized . 

In  many  instances,  the  Department's  FBI  is  best  suited  to  act 
as  lead  investigative  agency  in  these  multi-faceted  and 
multi-agency  task  forces  for  several  reasons.  The  FBI  has 
extensive  experience  in  developing  and  bringing  to  fruition 
many  types  of  complex,  long-term  investigations.  These 
investigations  include  organized  crime,  drug,  white  collar 
crime  and  other  program  violations,  and  have  been  successful 
to  the  point  of  decimating  all  levels  of  the  organizations' 
hierarchy.  In  other  instances,  another  agency,  such  as  ATF 
is  the  lead  agency,  due  to  the  nature  of  the  suspected 
violations . 

QUESTION:  In  making  the  decision  to  reprograun  agents  from 
the  Foreign  Counterintelligence  program  to  the  Violent  Gang 
Initiative,  what  criteria  were  used  to  decide  that  this 
initiative  was  a  higher  priority  or  was  in  greater  need  than 
other  priority  areas?  In  making  this  decision,  to  what 
extent  were  other  Federal,  State,  and  local  investigative 
resources  already  committed  to  this  area  considered?  In 
addressing  the  gang  problem,  what,  unique  investigative  tools 
or  expertise  does  the  FBI  possess  that  other  agencies 
investigating  this  problem  lack? 

ANSWER:  On  August  11,  1991,  the  Uniform  Crime  Report  (UCR) 
released  the  1990  statistics  for  crime  in  the  United  States 
and  revealed  that  violent  crimes  increased  by  11  percent  over 
1989,  22  percent  since  1986,  and  34  percent^ since  1981.  In 
response  to  the  President's  initiative  to  combat  the  spiral¬ 
ing  incidents  of  violence  plaguing  communities  throughout  the 
nation,  and  in  recognition  of  recent  world  developments  which 
indicate  a  somewhat  less  hostile  environment,  FBI  Director 
William  S.  Sessions  established  crimes  of  violence  as  one  of 
the  FBI's  national  priorities.  The  decision  to  reprogram  300 
special  agents  from  the  Foreign  Counterintelligence  program 
to  the  Violent  Crimes  and  Major  Offenders  program  was  made 
in  order  to  assist  Federal,  State  and  local  efforts  and  to 
facilitate  the  creation  of  FBI-directed  Federal  gang  task 
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forces  to  combat  the  increase  in  violent  street  crimes.  The 
FBI's  "Safe  Streets"  initiative  is  designed  to  complement 
existing  Federal,  state,  and  local  investigations  that  are 
already  in  place  and  additionally  provide  a  vehicle  for  the 
initiation  of  an  investigation  where  there  are  no  current 
investigations  being  conducted  and  a  need  exists. 

The  FBI  possesses  the  unique  capability  of  attacking  violent 
street  gangs  not  only  at  the  street  level,  but  from  an 
organizational  perspective.  The  FBI's  unique  experience  in 
dismantling  organized  crime  and  drug  organizations,  comple¬ 
mented  by  its  extensive  resources,  working  knowledge  of 
complex  organized  groups  and  ability  to  conduct  in-depth 
investigations  utilizing  sophisticated  techniques,  such  as 
undercover  operations  and  electronic  surveillance,  makes  the 
FBI  singularly  qualified  to  address  this  problem. 

Immigration  and  Naturalization  Service 

QUESTION:  Your  recent  Immigration  and  Naturalization  Service 
(INS)  reprograunming  and  the  1993  budget  focuses  heavily  on 
border  patrol,  investigation  of  criminal  aliens,  and  deten¬ 
tion  and  deportation.  The  Administration  is  pursuing  an 
overall  free-trade  agreement  involving  Mexico,  Canada,  and 
the  United  States.  There  are  concerns  expressed  by  border 
State  members  that  INS  is  woefully  understaffed  at  its  land 
border  inspections  posts.  To  encourage  commerce  and  free 
trade,  we  need  to  move  people  expeditiously  across  our  local 
borders . 

Where  does  the  local  border  inspections  issue  fit  into  your 
overall  priorities? 

Why  haven't  you  made  more  rapid  progress  in  the  local  border 
pilot  user  fee  prograun? 

Why  haven't  you  gone  beyond  the  one  site  in  Blaine,  Wash¬ 
ington? 

Are  you  dealing  at  a  Cabinet  level  with  Treasury  on  expanding 
this  initiative? 

ANSWER:  Several  initiatives  recently  undertaken  in  the  land 
border  inspections  area  will  allow  INS  to  address  the  dual 
requirements  of  law  enforcement,  and  travel  facilitation  at 
all  ports-of-entry .  The  addition  of  the  135  new  positions 
approved  by  the  Congress,  as  part  of  this  year's  appropria¬ 
tion,  is  now  underway.  This  increase  represents  a  signifi¬ 
cant  improvement  in  the  land  border  staffing  structure, 
essentially  a  rise  of  13-percent  above  last  year's  1,033 
authorized  level.  The  addition  of  these  new  officers  to  the 
staffs  of  the  larger  urban  area  ports  is  expected  to  materi¬ 
ally  improve  our  ability  to  avoid  the  lengthy  traffic  delays 
that  currently  occur. 

Additionally,  progress  is  being  made  on  the  expansion  of  the 
dedicated  commuter  lane  concept  to  new  locations  along  the 
northern  border.  Plans  call  for  this  program,  currently  in 
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full  operation  at  the  Blaine,  Washington  facility,,  to  be 
expanded  to  several  locations  during  1992  and  1993.  The 
diverting  of  the  vehicles  of  frequent  travellers  into 
specially-equipped  processing  lanes  results  in  a  net  improve¬ 
ment  of  overall  facility  efficiency,  and  allows  all  appli¬ 
cants  for  admission  to  be  more  quickly  processed. 

The  INS  also  is  developing  improved  automated  inspection 
tools,  such  as  a  fingerprint  scanner  and  document  readers, 
to  allow  for  improvements  in  officer  effectiveness  through 
increased  detection  of  fraud  and  deterrence  of  illegal  entry. 

An  additional  initiative  involves  the  development  of  a 
comprehensive  staffing  model  geared  to  the  unique  require¬ 
ments  of  the  land  border  facilities.  Following  completion 
of  the  model,  the  Service  will  be  able  to  quantify  the 
relationship  between  officer  staff  and  workload  at  all  border 
locations,  and  will  be  in  a  position  to  reallocate  existing 
staff,  if  warranted,  as  well  as  define  future  resource 
requirements . 

The  Land  Border  User  Fee  Pilot  Program,  initiated  in  Blaine, 
Washington,  presents  the  INS  with  an  exciting  and  innovative 
opportunity  not  only  to  increase  facilitation  efforts>  but 
also  to  enhance  other  inspectional  services  rendered  at  land 
border  ports-of-entry .  The  INS  was  ready  to  proceed  with 
additional  Dedicated  Commuter  Lanes  (DCLs)  before  the  end  of 
1991. 

After  implementation  of  the  initial  DCL,  the  Service  began 
work  on  plans  for  a  southern  border  test  at  the  Paso  del 
Norte  Bridge  (PDN)  in  El  Paso,  Texas,  initially  scheduled  to 
open  in  September  1991.  Unfortunately,  the  United  States 
Customs  Service  (USCS)  has  actively  opposed  this  project 
since  inception  and  continues  to  prevent  its  implementation. 

In  the  current  appropriations  act  for  Customs,  Section  532 
states  in  its  entirety:  "None  of  the  funds  made  available 
to  the  United  States  Customs  Service  may  be  used  to  collect 
or  impose  any  land  border  processing  fees  at  ports-of-entry 
along  the  United  States-Mexico  ,  border."  Based  on  this 
section,  USCS  will  withdraw  written  authority  for  immigration 
inspectors  to  perform  primary  inspectional  duties  for  USCS 
and  will  reissue  such  authority  valid  only  for  non-DCL  lanes 
if  plans  for  a  southern  border  DCL  continue,  or  actually  come 
to  fruition.  In  effect,  this  would  mean  that  any  vehicle 
using  a  DCL  would  be  stopped  twice,  once  for  immigration 
inspection,  and  once  for  customs  inspection,  while  all  other 
vehicles  entering  through  regular  planes  would  only  be 
required  to  stop  once,  thus  nullifying  any  gain  in  facilita¬ 
tion. 

While  USCS  continues  to  cite  supporting  opposition  to  DCLs 
from  the  Border  Trade  Alliance  (BTA) ,  and  other  groups, 
experience  has  proven  otherwise.  Meetings  with  such  groups, 
as  well  as  with  members  of  Congress,  have  resulted  in 
increased  interest  in  the  testing  of  further  DCL  locations. 
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Although  staff  officers  from  both  the  Department  of  Justice 
and  the  Department  of  the  Treasury  have  met  to  discuss  this 
issue,  no  Cabinet  level  meetings  between  the  Attorney  General 
and  the  Secretary  of  the  Treasury  have,  to  date,  occurred. 

Increases  in  Fees  for  Nonimmigrant  Visas  for  Artists. 

Entertainers,  and  Athletes 

QUESTION:  On  February  21,  1992,  the  INS  adopted  new  fee 
schedules  for  work-related  nonimmigrant  visas,  including  the 
O,  P  and  Q  visa  categories  for  artists,  athletes,  entertain¬ 
ers,  and  certain  cultural  exchange  workers.  The  schedule 
dramatically  increases  fees  for  artists,  entertainers  and 
athletes,  and  imposes  equally  high  fees  on  the  Q  category. 
For  example,  the  initial  application  fee  for  a  200-member 
international  orchestra  was  $80  total  under  the  old  fees  but 
will  be  $2,070  under  the  new  schedule,  a  more  than  25-fold 
increase.  If  the  orchestra  were  obliged  to  extend  its  stay, 
the  fee  increase  would  be  from  $70  to  $10,070,  because  INS 
practice  has  been  to  charge  a  single  extension  fee  for  an 
entire  group.  These  fee  increases  give  rise  to  several 
questions: 

Under  31  U.S.C.  §9701 (b),  agencies  are  supposed  to  consider 
public  policy  in  setting  fees.  In  setting  the  fee  schedule, 
did  INS: 

Consider  the  direct  financial  impact  the  fee  schedule  might 
have  on  not-for-profit  arts  presenters  and  their  ability  to 
continue  to  present  the  American  public  with  the  broadest 
possible  access  to  international  artists? 

Consider  the  prospect  that,  if  other  nations  retaliate  in 
kind  to  the  new  fee  schedule,  American  jobs  and  employers  in 
our  entertainment  industry  might  be  threatened? 

Consider  whether  the  fee  schedule  is  consistent  with  United 
States  obligations  under  the  General  Agreement  on  Tariffs  and 
Trade  (GATT)? 

ANSWER:  The  amendments  to  the  fee  schedule  are  largely  a 
result  of  the  consolidation  onto  a  single  form  of  a  number 
of  forms  and  processes  which  were  previously  considered 
separately.  In  the  ^example  of  an  orchestra  of  200-persons, 
under  the  old  schedule  the  base  petition  cost  was  $80.  The 
new  base  cost  has  been  lowered  to  $70,  but  a  $10  charge  for 
each  worker  has  been  added  to  cover  the  cost  of  additional 
biographic  data  entry  and  record  maintenance,  changes  in  the 
level  of  review  and  amount  of  data  required  of  individual 
foreign  workers  included  in  group  petitions  were  mandated  by 
the  Immigration  Act  of  1990.  This  additional  requirement  has 
increased  processing  costs. 

This  *'front-end”  cost  may  be  at  least  partially  offset  by  a 
reduction  in  the  cost  for  an  extension  of  stay.  Previously, 
an  extension  of  stay  cost  $70  per  worker.  This  cost  is 
reduced  to  $50  per  worker  plus  the  base  petition  fee  of  $70. 
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It  should  also  be  pointed  out  that  in  the  example  used,  an 
extension  for  a  200-person  orchestra,  is  a  highly  improbable 
scenario.  It  would  be  unusual  for  such  an  orchestra  to 
extend  for  any  significant  length  of  time,  since  a  major 
orchestra  would  inevitably  be  booked  in  advance  elsewhere  and 
could  not  simply  pick  up  additional  bookings  on  a  United 
States  tour. 

In  amending  the  fees,  the  INS  reviewed  the  impact  of  the  new 
regulations  resulting  from  the  Immigration  Act  of  1990  and 
assessed  the  processes  and  costs  accordingly.  The  fee 
schedule  is  comparable  to  other  nations'  fees  for  sir.dlar 
petitions  and  applications,  higher  than  some,  lower  than 
others.  Therefore,  the  Service  does  not  anticipate  retalia¬ 
tion  from  other  countries.  The  Service  does  not  anticipate 
any  conflicts  with  possible  GATT  agreements. 

QUESTION:  At  the  end  of  September  1991,  Congress  enacted, 
and  President  Bush  signed  into  lav  a  delay  in  the  effective 
date  of  the  new  O  and  P  visa  categories  from  October  1,  1991, 
until  April  1,  1992. 

Why  did  INS  publish  a  new  proposed  fee  schedule  on  October  4, 
1991,  that  included  fees  for  o  and  P  artists,  entertainers 
and  athletes,  when  the  effective  date  of  the  new  program  had 
been  delayed  until  April  1,  1992? 

considering  the  substantial  changes  in  the  0  and  P  program 
from  the  1990  Act,  would  it  not  be  advisable  and  more 
consistent  with  the  Administrative  Procedures  Act  for  INS  to 
provide  the  affected  industry  with  an  opportunity  to  address 
itself  to  and  comment  on  the  relevant  fee  increases,  rather 
than  simply  adopting  them  by  final  rule? 

ANSWER:  The  0  and  P  fee  changes  were  published  with  all 
general  temporary  work  category  fee  schedule  revisions  as  a 
result  of  the  Immigration  Act  of  1990. 

The  INS  did  not  consider  the  adjustments  in  these  fees  as 
substantial.  There  have  been  statements  from  the  entertain¬ 
ment  industry  that  some  INS  offices  in  the  past  accepted  a 
single  fee  for  an  entire  group  extension.  If  this  occurred, 
it  was^in  clear  violation  of  existing  regulations.  The  cost 
of  data  entry  and  file  maintenance  for  a  200-person  orchestra 
far  exceeds  $70.  A  practice  of  allowing  a  single  fee  for  a 
group  application  would  cost  the  agency  a  considerable  amount 
of  lost  revenues,  which  would  have  to  be  made  up  through 
other  fees. 

In  meetings  with  the  representatives  of  the  entertainment 
industry,  the  INS  has  agreed  to  clarify  certain  procedures 
to  minimize  the  need  for  large  entertainment  groups  to  have 
to  file  for  extensions  of  stay.  The  proposed  changes  will 
eliminate  the  paperwork  burden  and  fees  required  by  the 
extension  process  in  many  instances,  and  will  also  eliminate 
associated  processing  costs  for  the  Service. 


213 


QUESTION:  Has  INS  prepared  any  cost  studies  which  justify 
the  dramatic  fee  increases  for  O  and  P  visas?  If  so,  have 
those  studies  been  submitted  to  this  committee  and,  if  not, 
could  you  submit  them?  If  no  studies  are  available,  how  do 
you  justify  the  fee  increases? 

ANSWER:  The  amendments  to  the  fee  schedule  are  largely  a 
result  of  the  consolidation,  onto  a  single  form,  of  a  number 
of  forms  and  processes  which  were  previously  considered 
separately.  Changes  in  the  level  of  review  and  amount  of 
data  required  of  individual  foreign  workers  included  in  group 
petitions  were  mandated  in  the  Immigration  Act  of  1990.  As 
a  result,  charges  for  each  worker  in  a  group  were  added  to 
the  charge  for  a  base  petition  to  cover  the  cost  of  addition¬ 
al  biographic  data  entry  and  records  maintenance. 

QUESTION:  Did  INS  consult  with  representatives  of  non-profit 
arts  groups  or  the  entertainment  industry  in  the  process  of 
determining  the  new  fee  schedule? 

ANSWER:  All  new  and  revised  immigration  forms  that  resulted 
from  the  Immigration  Act  of  1990  were  published  in  the 
Federal  Register  and  were  open  for  public  comment.  As  with 
changes  for  all  INS  applications,  the  1-129  Non-Immigrant 
Worker  form  was  published  in  the  Federal  Register.  Conse¬ 
quently,  the  arts,  labor  and  entertainment  industries  had  a 
30  day  period  on  which  to  comment  on  the  fees  and  regulations 
regarding  O  and  P  visas.  These  comments  were  incorporated 
in  the  final  regulations  for  the  new  fee  schedule. 

QUESTION:  Has  INS  consulted  with  the  State  Department  or 
Office  of  the  United  States  Trade  Representative  (USTR) 
regarding  the  fees  set  for  O  and  P  visas  In  the  particular, 
or  for  nonimmigrant  worker  visas  generally?  If  not  ,  the 
committee  would  benefit  from  such  consultation  and  Informa¬ 
tion  regarding  the  position  of  State  and  USTR  on  this  matter. 

ANSWER:  The  INS  did  not  consult  with  the  State  Department 
or  the  Office  of  the  United  States  Trade  Representative. 

QUESTION:  In  the  Federal  Register  notice  of  the  new  fee 
schedule,  INS  certified  under  5  U.S.c.  5605(b)  that  the  fee 
schedule  "will  not  have  a  significant  adverse  economic  Impact 
on  a  substantial  number  of  small  entitles."  However,  In 
apparent  violation  of  the  requirements  of  that  section,  there 
appears  to  be  no  "succinct  statement  explaining  the  reasons 
for  such  certification."  Please  explain  on  what  basis  and 
evidence  INS  reached  this  conclusion. 

ANSWER:  Fees  certified  under  5  U.S.C.  §60f3(b)  are  collected 
from  individuals  applying  for  immigration  benefits.  There¬ 
fore,  it  was  concluded  that  the  fee  schedule  had  no  economic 
impact  on  any  small  entity. 

Inspector  Staffing  at  Airports 

QUESTION:  Last  year,  this  Committee  was  seriously  concerned 
that  delays  In  Immigration  processing  of  arriving  airline 
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passengers  often  required  passengers  to  wait  several  hours 
after  arriving  at  the  airport,  primarily  resulting  from  the 
fact  that  INS  had  not  hired  the  authorized  levels  of  staff. 
Unfortunately,  it  appears  that  this  problem  has  not  yet  been 
solved. 

Immigration  staffing  reports  indicate  that  INS  still  has  83 
vacancies  for  new  inspector  positions  that  were  authorized 
for  1992,  even  though  we  are  already  six  months  into  the 
fiscal  year.  Why  are  last  year's  authorized  positions  not  yet 
filled,  and  when  will  they  be  filled? 

ANSWER:  INS  monitors  its  major  ports-of -entry  for  delays  in 
passenger  processing.  Reports  indicate  that  the  45-minute 
standard  has  been  met  at  least  98  percent  of  the  time.  Of 
the  seven  major  international  airports  which  the  INS  has  been 
monitoring,  seldom  is  more  than  one  flight  a  week  reported 
as  not  having  met  the  processing  time  standard. 

The  Service  currently  has  filled  1,773  of  its  authorized 
2,173  inspector  positions.  One  hundred  percent  on-duty  rates 
are  not  possible  since  attrition  during  the  course  of  a  year 
results  ,  in  a  net  on-duty  level  several  percentage  points 
below  full  staffing.  Although  our  goal  is  full  staffing,  the 
Service  actually  plans  its  budget  based  on  an  assumption  that 
in  practice  95  percent  of  the  total  authorized  positions  will 
be  filled  at  any  given  time.  It  is  anticipated  that  the  INS 
will  attain  the  95  percent  "full  employment"  level  during  the 
third  quarter  of  1992,  in  time  for  the  summer  high  travel 
period.  The  filling  of  airport  positions  was  accelerated 
last  year  when  over  400  new  inspectors  were  recruited  and 
hired.  The  Service  anticipates  further  progress  this  year 
and  expects  to  end  the  year  with  325  new  liires. 

QUESTION;  Current  delays  and  traffic  projections  indicate 
that  even  if  authorized  levels  are  attained,  they  will  be 
inadequate  to  meet  the  passenger  traffic  expected  at  airports 
across  the  country.  What  is  being  done  to  evaluate  whether 
the  current  authorized  numbers  of  inspectors  will  be  suffi¬ 
cient  to  meet  the  demand,  or  whether  the  authorized  numbers 
of  positions  may  in  fact  be  too  low? 

ANSWER:  The  INS  has  undertaken  a  comprehensive  review  of 
staffing  at  all  facilities  to  insure  that  proper  resource 
levels  are  available  to  facilitate  the  arrival  of  all 
passengers  within  the  45  minute  time  frame.  To  obtain  the 
best  staffing  analysis  and  model,  the  INS  awarded  a  competi¬ 
tive  contract  during  September  1991,  to  the  Rail  Company  of 
Towson,  Maryland,  an  operations  research  firm,  to  develop  a 
staffing  model  to  replace  the  models  developed  in  previous 
years . 

The  models  are  tools  for  the  Inspections  program  staff  to  use 
to  evaluate  every  port-of-entry .  The  model  being  developed 
uses  sophisticated  statistical  techniques  to  simulate 
mathematically  the  operation  of  each  air  inspection  facility. 
This  will  enable  the  Inspections  program  to  conduct  simula¬ 
tions  for  each  airport.  These  simulations  will  assist  the 
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program's  managers  in  determining  an  optimal  staffing  for 
every  location  through  examination  of  operational  assump¬ 
tions,  including  traffic,  for  each  location. 

QUESTION:  In  light  of  the  President's  highly-publicized 
advertisements  inviting  foreign  travellers  to  visit  the 
United  States,  what  is  the  Immigration  Service  doing  to 
insure  that  lengthy  delays  travellers  encountered  last  summer 
will  not  be  faced  again  this  year? 

ANSWER:  The  Service  has  continued  to  take  measures  to  do  its 
best  to  meet  the  45-minute  standard  for  the  inspection  of  a 
flight.  Those  measures  include  the  expansion  of  the  Advanced 
Passenger  Information  System  (APIs)  and  the  special  *'Blue 
Lane"  processing.  Most  importantly,  the  Service  is  actively 
recruiting  to  fill  all  its  current  Inspector  vacancies. 
Processes  which  previously  had  caused  excessive  delays  in 
hiring  are  being  removed  or  changed  to  further  facilitate  the 
hiring  process.  Despite  these  INS  efforts,  unless  heavy 
peaking  of  arrivals  within  short  time  periods  and  facility 
constraints  are  addressed  by  the  airlines  and  airport 
authorities,  the  INS  cannot  ensure  that  delays  will  not 
occur. 

QUESTION:  Last  year,  this  Committee  also  expressed  concern 
with  the  delays  as  high  as  six  months  in  processing  new 
personnel  for  available  openings  for  Inspector  positions. 
What  has  been  done  since  last  year  to  review  the  INS's 
staffing  procedures  that  created  the  inordinate  delays  in 
hiring  personnel  to  fill  vacancies? 

ANSWER:  The  Service  has  been  aware  of  delays  in  filling 
Immigration  Inspector  vacancies  and  has  taken  a  number  of 
steps  to  change  procedures  to  streamline  and  improve  the 
hiring  process.  The  agency  has  been  successful  in  filling 
positions  through  a  variety  of  staffing  alternatives: 
internal  merit  promotion;  the  Office  of  Personnel 
Management's  "Career  in  America"  examination;  the  "Outstand¬ 
ing  Scholar"  program;  and  the  appointment  of  bilingual  candi¬ 
dates  , 

The  INS  Western  Region  has  been  delegated  authority  from  the 
Office  of  Personnel  Management  (0PM)  to  administer  the 
Administrative  Careers  with  America  (ACWA)  examination.  Test 
6,  which  covers  Inspector  positions.  Other  regions  are 
requesting  0PM  approval  to  administer  the  ACWA  Test  6  as 
needed . 

The  Service  is  exploring  other  methods  of  improving  hiring 
procedures  and  is  working  with  the  0PM  to  establish  a 
separate  inventory  of  candidates  who  are  specifically 
interested  in  the  occupation  of  Immigration  Inspector,  rather 
than  continuing  to  use  the  current  general  inventory  of 
candidates  for  law  enforcement  and  law  enforcement-type 
positions . 
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INS  Detention  Budget 

QUESTION:  In  1990,  the  IMS  detention  budget  was  only  $13 
million  dollars.  For  1993,  the  Department  is  requesting  a 
budget  of  $35  million  for  detention  costs  to  be  paid  out  of 
the  user  fee  revenues.  That  represents  a  270-percent  growth 
in  the  detention  budget. 

Last  year,  in  the  Conference  Report  accompanying  the  De¬ 
partment's  Appropriations  bill  for  1992,  this  Committee 
expressed  serious  concern  over  the  fact  that  INS  was  in¬ 
creasing  the  amount  of  user  fees  spent  on  detention  costs, 
but  was  slow  in  using  the  same  user  fees  to  hire  necessary 
inspectors • 

Now,  several  months  later,  the  problem  is  still  present.  The 
inspectors  have  not  been  hired,  but  the  detention  budget 
continues  to  grow.  What  is  the  Department  doing  to  ensure 
that  sufficient  funds  are  being  made  available  to  achieve 
inspector  staffing  plans? 

ANSWER:  The  INS  budget  contains  sufficient  resources  to 
support  the  Immigration  Inspector  staffing  levels  in  the 
budget.  The  problem  in  hiring  is  not  a  resource  problem. 
It  is  related  to  the  recruitment  and  retention  of  qualified 
personnel.  Considerable  attention  has  been  and  continues  to 
be  given  to  filling  vacant  Inspector  positions.  The  INS  has 
taken  steps  to  expand  the  number  of  staffing  alternatives 
used  to  acquire  applicants  for  vacancies.  In  addition,  the 
agency  is  working  with  0PM  to  establish  a  separate  inventory 
of  candidates  who  are  specifically  interested  in  the  occupa¬ 
tion  of  Immigration  Inspector  rather  than  continuing  to  use 
the  current  general  inventory  of  candidates  for  law  enforce¬ 
ment  and  law  enforcement-type  positions. 

The  INS  is  addressing  the  Inspector  retention  problem  in 
several  ways.  The  work  underway  with  0PM  to  establish  a 
separate  inventory  of  candidates  interested  in  the  occupation 
may  assist  in  insuring  that  persons  applying  for  Immigration 
Inspector  vacancies  are  genuinely  interested  in  that  type  of 
work.  The  Service  is  also  taking  steps  to  establish  a  GS-11 
Special  Operations  Inspector  position  v;hich  will  provide 
promotional  opportunities  for  current  Inspectors.  Finally, 
Inspectors  who  are  leaving  their  positions  are  being  inter¬ 
viewed  to  determine  their  reasons  for  leaving.  This  informa¬ 
tion  will  be  used  by  the  Service  to  determine  what  can  be 
done  to  address  problems  that  contribute  to  attrition. 

QUESTION:  In  light  of  the  massive  growth  in  the  detention 
costs  budget,  and  despite  the  language  in  the  1986  user  fee 
statute  that  requires  that  the  user  fees  will  be  used  to  pay 
for  the  detention  costs,  why  does  the  INS  continue  to  force 
the  airlines  to  pay  for  the  detention  costs? 

ANSWER:  Pursuant  to  the  provisions  of  sections  237(b),  and 
273(d)  of  the  Immigration  and  Nationality  Act  (INA) ,  trans¬ 
portation  carriers  are  liable  for  the  detention  expenses  of 
aliens  whom  they  transport  to  the  United  States,  and  who, 
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upon  inspection,  are  deemed  to  be  stowaways  as  has  been  the 
case  when  persons  have  arrived  at  air  ports-of-entry  who  are 
not  in  possession  of  travel  documents  or  evidence  of  board¬ 
ing. 

In  addition,  pursuant  to  sections  238(c)  and  238(d)  of  the 
INA,  carriers  have  entered  into  contractual  agreements  with 
the  Service  to  provide  for  the  detention  expenses  of  persons 
transported  to  the  United  States  as  transit  without  visa  and 
are  determined  to  be  inadmissible  at  the  time  of  inspection. 

The  statutes  that  established  the  Immigration  User  Fee 
Account  in  1986  did  not  relieve  the  carriers  from  their  legal 
responsibilities  for  detaining  stowaways  at  their  own 
expense,  nor  did  it  relieve  them  from  their  contractual 
obligation  to  incur  the  detention  costs  associated  with 
passengers  boarded  as  transit  without  visas  and  found  to  be 
inadmissible,  as  delineated  in  8  CFR  238.3(c).  That  section 
states  that  alien  custody  and  maintenance  costs  for  transit 
without  visa  passengers  are  exempted  from  the  provisions 
stipulated  in  sections  286(g)  and  (h)(2)(A)  of  the  Act, 

INS  is  responsible  lor  costs  related  to  detention  of  passen¬ 
gers  using  fraudulent  documents,  or  who  are  determined  to  be 
inadmissible  for  oth^r  reasons  as  defined  under  the  Immigra¬ 
tion  and  Nationality  Act.  To  enhance  overseas  deterrence 
activities,  INS  plans  to  detail  officers  to  source  airports 
to  assist  airlines  in  screening  the  travel  documents  of 
departing  passengers.  It  is  anticipated  that  the  training 
provided  by  INS  officers  to  airline  personnel  will  eventually 
reduce  detention-related  costs  of  the  airlines,  as  well  as 
INS.  In  addition,  the  Department  has  submitted  legislation 
designed  to  deal  with  the  fraudulent  document  problem. 

QUESTION:  Last  year,  this  committee  expressed  its  desire 
that  the  INS  act  on  the  Industry  petition  for  a  rulemaking 
on  the  issue  of  fines,  and  to  publish  a  final  rule  as  soon 
as  possible.  What  is  the  status  of  the  final  rule,  and  when 
will  it  be  published? 

ANSWER:  On  April  1,  1992,  the  Commissioner  of  the  INS  signed 
final  regulation  8  CFR  270,  which  establishes  the  procedures 
for  Section  274C  of  the  Immigration  and  Nationality  Act.  The 
regulation  was  forwarded  to  the  Department  of  Justice  on 
April  2,  1992  for  review.  The  regulation  is  in  the  clearance 
process,  and  publication  is  anticipated  in  the  near  future. 

Immigration  Judges 

QUESTION:  Last  year  you  sought  20  additional  immigration 
Judges  for  the  Executive  Office  for  Immigration  Review 
(EOIR) .  Though  authorized  in  the  Immigration  Act  of  1990, 
Congress  did  not  fund  these  20  Immigration  Judges  (IJ).  You 
are  requesting  the  20  iJ^s  again  in  1993. 

Why  do  you  need  more  IJ's  to  address  criminal  alien  problems? 
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How  does  the  request  relate  to  your  overall  efforts  against 
criminal  aliens? 

ANSWER:  INS  is  increasing  its  focus  upon  the  identification 
of  criminal  aliens  as  a  top  priority.  When  inmates  incar¬ 
cerated  in  Federal  and  State  prisons  are  identified  as 
criminal  aliens,  INS  issues  "Orders  to  Show  Cause",  the 
charging  documents  that  initiate  deportation  proceedings. 
The  judges  must  conduct  proceedings  before  INS  can  deport  the 
aliens. 

In  order  to  conduct  these  proceedings,  judges  and  support 
staff  must  travel  to  Federal  and  State  prisons  nationwide. 
During  1991,  for  example,  there  were  78  active  criminal  alien 
hearing  locations.  The  processing  of  this  priority  caseload, 
in  mainly  remote  locations,  is  extremely  resource-intensive 
in  terms  of  judge  and  staff  time,  and  travel  expense. 

When  EOIR's  judges  are  on  detail,  they  are  not  available  to 
adjudicate  existing  caseload  in  their  home*  offices.  The  20 
additional  judge  positions  requested  for  1993  will  allow  the 
increased  processing  of  criminal  alien  caseload  while 
lowering  the  adverse  impact  these  details  have  upon  the 
processing  of  home  office  caseload. 

Federal  Jails 

QUESTION:  Federal  jails  typically  are  built  In  high-cost, 
downtown  areas  near  the  Federal  courthouses.  Because  of 
Increased  criminal  trials,  often  of  a  high-profile  nature. 
Federal  court  houses  have  become  high-security  "facilities 
with  limited  access  to  the  general  public.  Has  Justice 
approached  the  Judiciary  to  consider  co-locating  jails  and 
courtrooms  for  criminal  cases  in  outlying  areas  where  costs 
are  lower,  security  can  be  enhanced,  and  the  Federal  court¬ 
house  can  be  left  for  other  activities? 

ANSWER:  The  Department  of  Justice  has  not  specifically 
approached  the  Judiciary  regarding  this  idea.  Although  the 
Department  is  not  opposed  to  exploring  the  idea,  several 
potential  concerns  exist.  A  distant  criminal  courthouse 
would  hamper  interaction  between  criminal  and  civil  case 
judges;  impair  ready  access  between  the  defendant  and  legal 
counsel;  and  impede  family  visiting  (presuming  the  de¬ 
fendant's  family  would  be  further  from  where  the  courthouse 
is  now  located) . 

QUESTION:  What  are  the  advantages  and  disadvantages  of 
having  Federal  jails  located  downtown? 

ANSWER:  The  principal  advantage  to  having  Federal  jails 
downtown  is  proximity  to  the  courthouse.  This  reduces 
transportation  costs  and  improves  security.  The  principal 
disadvantage  is  that  land  is  scarce  and  expensive,  dictating 
a  high-rise  building,  which  is  more  costly  to  construct  and 
operate  than  a  traditional  correctidhal  institution. 
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QUESTION:  Can  the  Bureau  of  Prison's  ~(BOP)  classification 
of  jail  inmates  be  strengthened  to  facilitate  the  double- 
bun)cing  of  inmates?  How?  if  not,  why? 

ANSWER;  The  foundation  of  any  objective  inmate  classifi¬ 
cation  system  is  information.  The  more  that  is  known  about 
an  inmate,  the  more  precise  his/her  classification  can  be. 
The  information  available  on  a  pre-trial  inmate  is,  necessar¬ 
ily,  very  limited.  Information  which  would  be  readily 
available  from  a  probation  officer  preparing  a  pre-sentence 
investigation  following  conviction  is  deliberately  withheld 
during  the  adjudication  of  the  criminal  charges. 

Given  the  limited  information  available,  the  BOP  feels  it  is 
classifying  pre-trial  inmates  as  well  iiS  possible.  As  you 
are  aware,  BOP  currently  double  bunks  pre-trial  inmates 
extensively  due  to  insufficient  detention  capacity.  BOP's 
success  in  doing  so  does  not  diminish  the  validity  of  its 
goal  of  reducing  detention  crowding  and  its  policy  of  rating 
the  capacity  of  detention  facilities  at  one  inmate  per  cell. 

Staffing  Federal  Prisons 

QUESTION:  BOP  has  hired  thousands  of  new  employees  over  the 
past  few  years,  and  plans  to  hire  thousands  more  over  the 
next  four  years  in  order  to  staff  its  new  and  renovated 
facilities.  The  increased  number  of  employees  has  the 
potential  of  placing  a  burden  on  BOP  and  OPM  to  complete  the 
required  background  checks  for  new  employees  within  their 
first  year  of  employment,  as  well  as  every  five  years  for  all 
employees.  How  many  employees,  if  any,  are  past  the  proba¬ 
tionary  year,  and  their  background  checks  are  not  completed? 
If  the  background  checks  are  not  completed,  how  does  this 
effect  BOP's  retention  of  that  employee,  i.e.,  does  BOP  have 
to  suspend  or  dismiss  the  employee's  employment  until  the 
background  checks  go  beyond  the  year? 

ANSWER:  According  to  the  Department  of  Justice's  Security 
and  Emergency  Planning  Staff,  1,930  non-probationary  em¬ 
ployees  in  the  BOP  lack  background  clearances.  A  number  of 
factors  account  for  this: 

f 

Office  of  Personnel  Management's  role  in  the  initial 
limited  background  investigation  takes  an  average  of  over  7 
months. 

.  Upon  BOP  receipt  of  OPM's  background  work,  any  derogatory 
information  must  be  resolved.  This  resolution  may  take  in 
excess  of  3  months  when  such  information  as  financial 
transactions  or  military  records  must  be  accessed. 

.  Once  BOP's  portion  of  the  process  is  completed,  the 
background  must  be  reviewed  and  approved  by  the  Department 
of  Justice. 

This  process  does  not  affect  the  staff  member's  employment 
status.  We  perform  an  extensive  pre-employment  check  that 
includes  a  panel  interview,  an  "integrity"  interview, 
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urinalysis,  credit  checks,  NCIC,  law  enforcement  and  previous 
employer  vouchering,  and  a  fingerprint  check.  A  recent  audit 
conducted  by  the  Department's  Inspector  General's  Office 
stated  that  the  BOP  does  more  than  any  other  component 
regarding  pre-employment  checks. 

QUESTION;  Is  BOP  in  compliance  with  the  5-year  reinves¬ 
tigation  of  employee  backgrounds?  If  not,  why?  And,  what 
if  any  affect  does  this  have  on  BOP  operations? 

ANSWER:  BOP  has  made  great  strides  in  the  area  of  5-year 
reinvestigations  of  employee  backgrounds.  As  of  December 
1991,  97.4  percent  of  all  BOP  staff  were  either  within  5 
years  of  clearance  or  had  a  reinvestigation  already  initia¬ 
ted.  As  of  that  date,  only  2.6  percent  remained  to  be 
initiated.  Great  emphasis  has  been  placed  on  compliance  with 
this  program. 

QUESTION:  BOP  faces  critical  problems  in  hiring  and  training 
qualified  correctional  staff  for  the  prisons  which  will  open 
in  the  coming  years.  At  the  s£une  time,  the  Department  of 
Defense  (DOD)  is  attempting  to  cope  with  the  scaling-down  of 
the  military  and  costly  reductions-in-force .  Have  BOP  and 
DOD  considered  any  type  of  plan  or  program  that  would  target 
recruitment  of  qualified  military  and  civilian  DOD  staff  for 
hard-to-fill  positions,  i.e.,  food  service  and  health 
positions.  For  mid-level  management  positions?  What  have 
been  the  results  to  date?  What  more  could  be  done  to 
successfully  recruit  these  people? 

ANSWER:  Since  1990,  BOP  has  coordinated  with  the  DOD  to  take 
advantage  of  outplacement  programs,  advertised  in  military 
magazines  and  newspapers,  and  conducted  job  fairs  at  military 
bases.  These  efforts  have  proven  successful  in  helping 
attract  candidates  to  a  variety  of  positions.  This  recruit¬ 
ment  source  has  great  potential  for  locating  candidates  for 
hard-to-fill  and  mid-level  management  positions,  and  efforts 
will  continue  to  utilize  military  and  civilian  DOD  personnel 
in  staffing  our  prisons. 

QUESTION;  In  1991,  BOP  delayed  establishing  some  positions 
in  order  to  allocate  funds  to  pay' for  salary  increases.  What 
impact,  if  any,  does  BOP  anticipate  that  budgeting  for  pay 
increases  and  locality  pay  will  have  on  BOP's  ability  to 
establish  new  positions  and  staff  facilities  in  the  future? 

ANSWER:  In  1992,  BOP  received  partial  funding  for  both  the 
law  enforcement  and  general  personnel  costs  of  the  Federal 
Employees  Pay  Comparability  Act.  During  1992,  BOP  will  be 
able  to  cover  pay  related  costs  without  negatively  affecting 
filling  of  new  positions.  With  the  annualization  funding 
requested  in  the  1993  budget,  BOP  anticipates  no  adverse 
impact  in  the  future. 

QUESTION:  Overtime  charges  and  costs  have  increased  over  the 
last  few  years  from  about  $8  million  in  1965  through  1987  to 
$20  million  in  1988  and  $15.8  million  in  1989.  In  1990,  $32 
million  was  spent  when  about  $11  million  had  been  budgeted. 
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The  $32  million  equates  to  about  600  positions.  What  were 
the  overtime  charges  for  1991?  How  much  Is  budgeted  for 
overtime  in  1992?  1993? 

ANSWER;  The  overtime  charges  for  1991  were  $32  million. 
BOP,  in  an  effort  to  better  control  costs,  has  revised  the 
1992  ceiling  to  $28  million.  In  the  1993  budget,  BOP 
originally  budgeted  $38  million  (based  on  1991  actuals,  1992 
estimates  and  inflationary  factors)  for  overtime.  However, 
if  BOP  is  able  to  contain  it  at  a  lower  spending  level,  the 
dollars  not  used  for  overtime  could  absorb  higher  costs  of 
activations  than  permitted  in  the  1993  request. 

QUESTION:  Why  have  overtime  charges  increased?  Was  BOP 
unable  to  hire  people?  Were  there  delays  in  establishing 
positions  at  new  facilities?  What  is  BOP  doing  to  reduce 
overtime  costs? 

ANSWER:  Approximately  one-third  of  BOP's  overtime  costs  are 
a  result  of  the  need  for  correctional  officers  to  escort 
inmates  to  hospitals  outside  the  institutions  for  medical 
treatment.  Over  the  past  few  years,  BOP  has  had  extreme 
difficulty  in  hiring  medical  professionals  to  perform  in- 
house  medical  treatment. 

In  1991,  nearly  $4  million  in  overtime  was  incurred  as  a 
result  of  incidents,  such  as  the  Lompoc  escape  and  the 
Talladega  hostage  situation.  Incidents  such  as  these  are 
unpredictable  but  when  they  occur,  BOP  makes  every  effort  to 
absorb  these  costs  within  existing  resources.  The  growing 
population  and  pay  increases  have  also  affected  the  overtime 
costs  related  to  inmate  bus  and  airlift  transfers. 

BOP  is  making  every  effort  to  reduce  overtime  costs.  We  have 
set  reduction  goals  for  1992  and  plan  to  maintain  the  same 
level  of  spending  in  1993,  even  though  we  are  faced  with 
growing  staffing  level,  additional  facilities,  and  pay 
increases . 


BOP  Specialty  and  Management  Training 

QUESTION:  In  order  to  stay  current  in  their  medical  fields 
medical  staff  are  expected  to  receive  continuing  medical 
education  (ONE)  •  On  average  how  many  CME  hours  did  BOP 
doctors^  nurses,  physician  assistants,  and  dentists  get  in 
1990?  In  1991?  What  training  criteria  or  standards  do  BOP 
medical  staff  follow  to  ensure  that  they  are  up  to  date 
within  their  respective  medical  fields?  What  evaluations  are 
done  to  ensure  that  medical  staff  have  received  appropriate 
levels  of  training? 

ANSWER:  In  order  for  BOP  to  provide  quality  medical  care  and 
to  manage  its  varied  medical  facilities,  all  health  services 
professionals  need  to  stay  abreast  of  current  practices  and 
procedures.  This  is  done  through  an  aggressive  CME  program 
that  is  available  at  all  BOP  facilities. 
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For  CPE/CME  funding,  BOP  allotted  $750,000  in  1990,  and 
$758,000  in  1991.  These  figures  translate  into  the  following 
average  number  of  CPE/CME  training  hours  for  the  following 
positions . 


Average  1990  CPE/CME  Training  Hours  Per  Position 


Physj-cians 

Assistants 

Dentists 

Nurses 

Physicians 

36 

25 

19 

29 

Average 

1991  CPE/CME  Training  Hours 

Per  Position 

Physicians 

Assistants 

Eenti.s..t-S 

Nurses 

Physicians 

34 

32 

16 

31 

To  insure  that  health  services  personnel  receive  the  required 
CME/CPE  training  hours  needed  for  certification/ 
"TecertTf  ication,  the  BOP  Mandatory  Training  Standards  Program 
Statement  addresses  the  needs  of  physicians,  nurses,  den¬ 
tists,  physicians  assistants,  medical  records,  chiefs  of 
health  programs,  assistant  health  services  administrators, 
health  services  administrators,  psychiatrists,  wellness 
coordinators,  and  medical  dietians.  In  addition,  BOP  adheres 
to  the  training  guidelines  established  in  the  Standards  for 
Adult  Correctional  Institutions  (3rd  Edition)  published  by 
the  American  Correctional  Association. 

To  accurately  assess  the  needs  of  all  health  services 
employees,  an  ongoing  evaluation  program  is  in  place.  The 
program  starts  at  the  grassroots  level  and  generates  into 
formal  reviews  that  assess  program  effectiveness  and  the 
establishment  of  funding  limits.  Areas  of  evaluation 
Include: 

•  Individual  Employee  Training  Needs  Assessments 

•  Institution/Regional/Central  Office  Medical  Training 

Plans  ' 

•  Institutional  Operational  Reviews  (audits) 

•  Central  Office  conducted  Medical  Program  Reviews  (audits) 

•  Central  Office  CPE  Coordinator  Random  Surveys  (to  confirm 
staff  involvement,  training  completion,  and  program 
effectiveness) . 

QUESTION!  In  1991,  BOP  spent  about  $4.5  million  for  meetings 
and  conferences,  i.e.,  warden,  associate  warden,  specific 
department  head  positions.  BOP  considers  these  as  a  way  for 
employees  to  learn  from  each  other  and  share  experiences, 
i.e.,  a  form  of  on-the-job  training.  What  evaluations  have 
been  done  to  determine  what  kinds  of  information  employees 
obtain  at  these  meetings  that  can  be  applied  to  their  jobs? 
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ANSWER;  Each  program  area  accomplishes  a  needs  assessment 
prior  to  the  conference  that  identifies  the  program  goals  for 
the  upcoming  national  conference.  In  addition,  the  executive 
staff  has  identified  Core  issues  that  are  instrumental  in  the 
development  of  managerial  staff  and  are  required  to  be 
presented  during  each  National  Conference.  Core  elements 
such  as  "wellness,*'  "writing  skills,"  "caring,"  "use  of 
information,"  "leadership  skills,"  "stress  management,"  and 
"how  to  take  initiative  (without  fear  of  mistakes)"  are  on 
the  agenda  of  many  conferences.  At  the  conclusion  of  these 
conferences,  evaluations  are  completed  to  assess  the  effec¬ 
tiveness  of  the  conference. 

QUESTION:  As  BOP  increases  its  management  ranks,  does  BOP 
anticipate  using  this  type  of  forum  more  as  a  way  to  enhance 
management  skills?  It  yes,  has  BOP  estimated  the  costs 
associated  with  it? 

ANSWER;  BOP  intends  to  use  the  current  forum  as  a  way  to 
enhance  management  skills  during  future  national  conferences. 
The  conference  provides  opportunities  for  information 
sharing,  goal  realignment  and  affirmation,  and  fellowship, 
all  of  which  are  essential  for  an  efficient  and  effective 
organization.  To  address  the  concern  of  cost  containment, 
BOP  has  rescheduled  future  national  conferences  on  2-year  and 
3-year  cycles  rather  than  annually, 

QUESTION:  BOP  officials  have  informally  been  discussing  a 
proposal  to  have  a  management  training  center  located  in  the 
Washington,  D.C.  area.  Is  BOP's  intent  to  expand  its 
management  training  or  relocate  it?  Would  the  BOP  anticipate 
closing  its  management  training  center  in  Aurora,  Colorado 
or  would  the  facility  in  D.C.  be  an  additional  training 
center?  Why  is  the  BOP  considering  a  training  center  in 
D.C.?  Has  BOP  estimated  the  cost  associated  with  this 
proposal? 

ANSWER;  BOP  has  explored  moving  the  Management  and  Specialty 
Training  Center  from  Aurora,  Colorado  to  the  Washington,  D.C. 
area.  No  definitive,. cost  projections  or  active  site  research 
have  been  conducted,  and  this  proposal  is  not  under  active 
consideration. 

Prison  Alternatives*. 

QUESTION:  Since  the  mld-1980's,  26  States  and  BOP  have  begun 
prison  "boot  camps"  as  an  alternative  to  prison.  The  goals 
of  these  camps  are  to  reduce  costs,  recidivism,  and  crowding 
by  offering  short-term,  military-style  prograuns  for  young, 
nonviolent,  first-time  offenders.  What  has  been  BOP's 
experience,  to  date,  with  its  Ihtensive  Confinement  Center 
(boot  camp)  at  Lewisburg,  PA,  in  terms  of  reducing  costs  and 
recidivism? 

ANSWER;  The  Intensive  Confinement  Center  (ICC)  at  Lewisburg, 
Pennsylvania,  has  been  in  operation  for  only  15  months.  As 
such,  it  is  much  too  early  to  asses;;  its  impact  on  reducing 
costs  and  recidivism.  Our  research  department  has  in  place 
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a  comprehensive  tracking  procedure  for  each  ICC  graduate  that 
will  provide  information  on  the  offender  while  he  is  in  the 
Community  Corrections  Center,  home  confinement,  and  ultimate¬ 
ly  when  released  from  Federal  custody. 

QUEBTION:  When_will  BOP  open  Its  boot  camp  program  for 
female  offenders  that  had  been  promised  for  slimmer  1991? 

ANSWER;  The  female  ICC  located  on  the  grounds  of  the  Federal 
Prison  Camp,  Bryan,  Texas  is  currently  scheduled  for  activa¬ 
tion  in  July  1992. 

QUESTION:  Has  BOP  considered  expansion  of  its  boot  camp 
program  to  include  inmates  beyond  the  minimum-custody  level? 
What  are  the  advantages  and  disadvantages  of  such  expansion? 
What  changes  would  be  required  in  existing  law? 

ANSWER:  At  present,  we  have  not  considered  expansion  of  the 
ICC  program  to  include  inmates  beyond  the  minimum  security 
level.  We  originally  are  targeting  younger,  more  impression¬ 
able  offenders;  and,  if  research  shows  this  to  be  a  viable 
alternative  to  traditional  confinement  methods,  we  may 
explore  the  possibility  of  expanding  the  concept  to  older, 
more  criminally  sophisticated  inmates.  The  advantages  to 
expansion  of  this  program  would  be  minimal  at  this  time.  We 
would  see  a  slight  reduction  in  population  at  our  existing 
facilities,  and  some  participants  may  actually  benefit  from 
the  program.  However,  the  disadvantages  of  such  expansion 
far  over-shadow  the  positive  effects.  First,  we  would  be 
expanding  a  program  that  has  yet  to  show  whether  there  will 
be  results  in  terms  of  reducing  costs  and  recidivism. 
Secondly,  we  would  need  to  increase  security  to  house  older, 
more  criminally  sophisticated  inmates.  This  would  require 
additional  funds  for  secure  construction  as  opposed  to 
minimum  security  which  has  no  physical  barriers,  non-secure 
housing,  etc.  Additionally,  older  offenders  who  have 
exhibited  a  pattern  of  deviant  behavior  over  the  years  would 
most  likely  be  harder  to  work  with  and  would  require  more 
time  before  achieving  the  desired  result. 

The  existing  statute  that  speaks  ,to  shock  incarceration  does 
not  specify  any  age  requirements.  However,  it  does  limit 
participation  to  those  offenders  serving  sentences  of  less 
than  30  months.  This  provision  would  require  modification 
if  we  were  to  include  more  sophisticated  inmates  with  longer 
sentences . 

QUESTION;  In  its  report,  Prison  Alternatives;  Crowded 
Federal  Prisons  Could  Transfer  More  Inmates  to  Halfway  Houses 
(GAO/GGD-92-5,  Nov.  14,  1991),  GAO  pointed  out  that  BOP  is 
not  taking  full  advantage  of  the  halfway  house  prograja  as  a 
less  costly  alternative  to  prison.  What  actions  have  you 
taken  to  increase  the  number  of  Inmates  being  placed  in 
halfway  houses?  What  is  the  impact  of  this  on  your  construc¬ 
tion  costs?  On  your  operation  costs? 

ANSWER:  To  be  responsive  to  the  recommendations  of  the 
General  Accounting  Office  (GAO)  report,  BOP  initiated  a 


review  of  national  guidelines  for  Community  Corrections 
Center  (CCC)  placement.  Also,  efforts  continue  to  ensure 
greater  consistency  among  like  institutions  in  CCC  utiliza¬ 
tion  rates.  An  agency  task  force  has  been  established  to 
review  pre-release  programming,  including  CCC  placement 
issues.  The  task  force  is  reviewing  CCC  referral  procedures 
to  ensure  that  existing  policy  allows  for  expeditious 
referral  of  appropriate  cases  for  CCC  placement.  BOP  has  in¬ 
creased  the  number  of  inmates  in  CCC's  to  over  4,300,  an 
increase  of  about  18  percent  since  the  time  of  the  GAO 
review. 

In  discussing  operational  and  construction  costs,  the  GAO 
report  draws  an  inaccurate  conclusion  that  there  would  be  a 
cost  savings  to  BOP  if  empty  CCC  beds  were  utilized.  If 
additional  inmates  were  placed  in  CCCs  to  fill  empty  beds, 
the  majority  would  come  from  minimum  security  facilities 
throughout  the  country.  The  average  institution  would  lose 
20  to  25  inmates  and  would  realize  almost  no  financial 
savings,  given  BOP's  current  level  of  crowding  nationwide. 
While  the  average  level  of  overcrowding  would  diminish 
slightly,  there  would  be  no  concomitant  financial  savings 
since  the  level  of  staffing,  utilities,  and  other  fixed 
operational  costs  would  effectively  remain  the  same. 
Marginal  savings  on  food  and  other  inmate  care  items  would 
approximate  only  $3.00  to  $5.00  a  day  per  inmate. 

Additionally,  GAO  erroneously  reports  that  if  BOP  would  have 
used  the  empty  CCC  beds,  a  total  savings  of  $43  to  $59 
million  in  prison  construction  costs  would  have  been  real¬ 
ized.  Again,  if  BOP  filled  all  CCCs  to  capacity,  the  average 
institution  would  lose  20  to  25  inmates,  really  a  very 
negligible  impact  on  our  overall  institutional  capacity 
expansion  plan.  The  impact  would  clearly  not  be  to  lessen 
BOP's  need  for  planned  construction,  but  only  to  slightly 
decrease  the  margins  of  our  150-percent  overcrowding. 
However,  CCC  capacity  has  been  formulated  into  BOP's  capacity, 
expansion  plan. 

QUESTION:  Is  there  an  opportunity  to  make  greater  use  of 
halfway  houses  as  a  “front  end"  alternative  to  prison?  If 
not,  should  there  be?  < 

ANSWER:  Halfway  houses  continue  to  be  available  to  the 
courts  as  a  "front  end"  sentencing  alternative.  Since  the 
GAO  report  was  published  in  mid-November,  the  number  of 
offenders  admitted  to  halfway  houses  directly  from  the  courts 
has  increased  by  100,  and  they  continue  to  account  for  about 
one-third  of  the  CCC  population. 

Confinement  in  a  CCC  is  limited  by  BOP  policy  to  those  with 
sentences  of  one  year  or  less.  However,  not  all  of  those 
with  sentences  of  one  year  or  less  serve  them  in  CCC's,  for 
a  variety  of  reasons.  First,  the  sentencing  court  may  feel 
that  the  sanctioning  of  the  criminality  is  most  appropriately 
accomplished  by  removal  from  the  community,  even  for  a  short 
period.  Additionally,  public  safety  may  be  better  protected 
by  placement  in  an  institution.  BOP  reviews  all  cases  at  the 
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time  of  initial  designation  to  determine  if  community 
placement  would  be  appropriate.  Prior  to  any  such  assignment 
the  United  States  Probation  Officer  is  contacted  to  determine 
how  the  court  and  the  United  States  Attorney  would  react  to 
such  a  placement. 

QUESTION:  Currently,  the  Federal  Government  contracts  with 
over  270  halfway  houses  to  provide  transitional  services  to 
Federal  inmates.  Halfway  house  operators  include  such  groups 
as  the  Salvation  Army  and  the  Volunteers  of  America.  Until 
1982,  BOP  directly  operated  halfway  houses  but  withdrew  from 
direct  operation  in  favor  of  contracting  with  private  groups. 
What  are  BOP^s  plans  or  proposals  for  direct  operation  of 
halfway  houses? 

ANSWER:  BOP  does  not  foresee  any  changes  in  the  concept  of 
contracting  for  the  vast  majority  of  our  halfway  house  needs. 
We  currently  contract  for  halfway  houses  in  approximately  260 
locations,  198  with  private  vendors  and  the  remainder  with 
intergovernmental  agreements  with  State  and  local  entities. 

BOP  does  intend  to  pursue  the  concept  of  a  Federal  correc¬ 
tional  facility  that  meets  three  distinct  population  demands: 
housing  for  United  States  Marshals  Service  inmates  in  pre¬ 
trial  and  pre-designation  status;  inmates  with  sentences  less 
than  three  years  who  have  substantial  security  needs;  and 
inmates  needing  traditional  halfway  house  programs. 

Seattle,  Washington  is  the  only  identified  site  for  a  BOP 
operated  halfway  house.  We  are  in  the  site  selection  phase 
and  do  not  expect  this  500-bed  facility  to  be  operational 
until  1995.  The  halfway  house  component  of  this  facility  is 
not  expected  to  exceed  100  beds.  As  individual  population 
demands  for  these  combined  populations  are  identified  in 
other  metropolitan  areas  we  will  consider  the  expansion  of 
this  concept.  These  are  the  only  plans  we  have  for  direct 
BOP  operation  of  halfway  houses. 

QUESTION:  What  are  the  advantages  and  disadvantages  of 
direct  BOP  operation  of  halfway  houses  instead  of  private 
operation? 

ANSWER:  The  only  situations  where  it  appears  advantageous 
for  direct  operation  are  locations  like  Seattle  where  there 
is  a  combined  population  need  of  approximately  500  beds.  Of 
the  260  contract  facilities,  only  4  are  for  over  100  beds. 
We  stopped  operation  of  our  own  community  facilities  because 
it  was  not  a  prudent  use  of  resources.  The  situation  has  not 
changed . 

We  have  found  that  through  contracting  for  this  service,  with 
stringent  monitoring  techniques,  we  are  receiving  quality 
community  programs  at  a  reasonable  cost. 

QUESTION:  What  are  the  costs  of  operating  halfway  houses 
through  BOP — both  in  terms  of  initial  construction  costs  and 
recurring  operating  expenses--instead  of  contracting  for 
these  services? 
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ANSWER:  There  are  no  current  figures  available  to  answer 
this  question  accurately.  Most  of  our  contractors  have  been 
long  established  in  their  communities,  and  it  is  improbable 
that  BOP  could  construct  and  operate  a  community  facility 
significantly  cheaper  than  we  are  now  contracting  for  that 
service.  The  average  expenditure  for  a  halfway  house  bed  is 
approximately  $32.00  per  day.  The  average  cost  in  one  of  our 
minimum  security  camps  is  $40.15  per  day.  With  camp  popula¬ 
tions  averaging  over  400,  the  economy  of  scale  keeps  the 
costs  down.  We  would  not  have  these  advantages  in  operating 
halfway  houses  in  urban  areas  with  average  populations  of 
under  20. 

QUESTION:  How  would  construction  of  halfway  house  beds 
affect  BOP'S  current  prison  construction  plans  in  terms  of 
budget?  Would  these  proposals  be  reduced  or  Increased? 

ANSWER:  Any  construction  costs  of  halfway  house  beds  would 
have  to  be  added  to  current  construction  plans.  Our  con¬ 
struction  needs  are  for  secure  beds.  Building  halfway  house 
beds  would  in  no  way  affect  our  current  overcrowded  condi¬ 
tions  . 

QUESTION:  Would  BOP  build  and  operate  halfway  houses  in 
locations  where  existing  private  operators  have  facilities? 
Is  there  a  need  for  additional  halfway  house  beds  that  the 
private  contractors  could  not  satisfy  at  a  lower  cost? 

ANSWER:  We  have  no  plans  to  operate  halfway  houses  anywhere 
other  than  in  Seattle,  where  we  intend  to  combine  United 
States  Marshals  Service  detainees,  sentenced  short-term  in¬ 
mates  with  high  security  requirements  and  traditional  halfway 
house  prisoners.  This  is  a  rare  example  of  a  situation  in 
which  a  contract  halfway  house  would  be  inappropriate. 

Overall,  there  is  not  a  need  for  additional  halfway  house 
beds  that  cannot  be  met  by  private  contractors. 

QUESTION:  Prior  to  1984,  BOP  had  the  flexibility  to  use  home 
confinement  as  a  means  of  serving  a  Federal  sentence  because 
the  law  allowed  for  BOP  to  find  a  *»suitable  facility**  for 
service  of  Federal  sentence  which  could  be  an  inmate's  home. 
However,  a  1984  law  changed  the  wording  to  "any  penal  or 
correctional  facility**  which  eliminated  home  confinement. 
To  what  extent  would  BOP  be  able  to  reduce  overcrowding  and 
the  cost  associated  with  keeping  someone  in  prison  if  it  had 
the  flexibility  to  place  inmates  under  •*house  arrest**? 
Approximately  what  percent  of  inmates  might  qualify  for  this 
type  of  program? 

ANSWER:  Present  law  permits  the  use  of  home  confinement  for 
*'the  last  10  percent  of  the  sentence  not  to  exceed  6  months.*' 
The  limitation  of  6  months  corresponds  with  professional 
correctional  judgment  that  the  demands  of  the  program  are 
such  that  longer  periods  increase  the  probability  of  failure. 
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Under  the  sentencing  guidelines,  the  courts  have  the  flexi¬ 
bility  to  sentence  offenders  to  "house  arrest"  or  home 
confinement  as  a  condition  of  the  sentence. 

There  are  approximately  300  inmates  on  some  form  of  home 
confinement  as  a  transition  from  traditional  confinement. 
We  hope  to  double  that  figure  during  the  next  year,  but 
beyond  that,  we  see  only  slight  increases  in  the  use  of  home 
confinement  for  inmates. 

Considering  these  factors,  it  is  not  currently  realistic  to 
conclude  that  the  use  of  home  confinement  will  ever  have  a 
significant  impact  on  BOP's  overcrowding  rate. 

QUESTION:  Besides  boot  camps,  halfway  houses,  and  home 
confinement,  what  alternatives  to  traditional  prisons  are  you 
currently  involved  in?  What  is  their  potential  for  safely 
reducing  the  Federal  prison  population  and  Federal  prison 
construction  and  operation  costs? 

ANSWER:  In  addition  to  the  above  listed  programs,  BOP  has 
established  a  "Halfway  Back"  program,  which  places  parole, 
mandatory  release,  or  supervised  release  violators  in  a 
halfway  house  rather  than  returning  them  to  an  institution. 
BOP  has  also  instituted  specialized  female  program  components 
that  are  composed  of  programs  for  the  placement  of  pregnant 
offenders  in  CCCs,  keeping  them  together  with  their  infant 
for  a  specified  period  of  time. 

The  Urban  Work  Camp  is  a  new  program  in  which  low-risk 
offenders  spend  the  last  18  months  of  their  sentences  at  a 
CCC.  During  the  first  12  months  of  that  period,  offenders 
work  for  another  Federal  agency  such  as  the  National  Park 
Service,  the  Veterans  Administration,  or  the  Department  of 
Defense.  During  the  last  6  months  of  the  sentence,  offenders 
move  into  the  pre-release  component  of  the  CCC  for  transi¬ 
tional  pre-release  programming. 

The  impact  of  these  programs  on  reducing  the  Federal  prison 
population  and  prison  construction  and  operation  costs  will 
be  insignificant.  Given  BOP's  l^vel  of  overcrowding  nation¬ 
wide,  the  reduction  would  be  minimal,  and  there  would  be  no 
concomitant  financial  savings  since  the  level  of  staffing, 
utilities,  and  other  fixed  operational  costs  would  effective¬ 
ly  remain  the  same. 

Inmate  Education  and  Training 

QUESTION:  An  innate  confined  in  a  Federal  institution  who 
does  not  have  a  verified  General  Educational  Development 
(GED)  or  high  school  diploma  is  required  to  attend  an  adult 
literacy  program  for  a  minimum  of  120  calendar  days  or  until 
a  GED  is  achieved,  whichever  occurs  first.  According  to  BOP, 
their  literacy  standards  reflect  those  in  the  communities  to 
which  Federal  inmates  will  be  released  and  are  intended  to 
help  inmates  to  compete  for  available  jobs  and  to  cope  with 
post-release  community,  family  and  related  responsibilities. 
On  the  surface,  this  initiative  appears  to  be  a  significant 
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step  towards  increasing  inmate  literacy  levels.  A  closer 
looK  at  the  requirement  raises  a  number  of  questions.  Will 
the  literacy  requirement  increase  the  number  of  offenders 
that  receive  a  GED,  or  will  it  just  increase  attendance  of 
GED  classes  and  offenders  will  ultimately  drop  out  after  the 
required  120  days?  Since  this  requirement  is  intended  to 
better  prepare  inmates  for  employment  upon  release^  should 
BOP  provide  post-release  employment  assistance? 

ANSWER:  The  number  of  Federal  prisoners  who  have  taken  the 
GED  since  1981,  the  first  year  of  mandatory  literacy  in  the 
Federal  Prisons  System,  has  increased  over  229  percent 
compared  with  a  corresponding  increase  in  the  average  daily 
prisoner  population  of  146.3  percent.  In  the  most  recent 
year,  1991,  the  number  of  Federal  prisoners  who  took  the  GED 
test  was  7,886,  an  increase  of  22.7  percent  over  the  preced¬ 
ing  year's  total  of  6,426.  The  corresponding  increase  in  the 
average  daily  population  was  10.6  percent  (61,404  in  1991 
compared  with  55,542  in  1990).  We  estimate  that  the  current 
drop  out  rate  is  approximately  25  percent  after  the  required 
120  days. 

Statutorily,  BOP  has  no  authority  to  provide  direct  post¬ 
release  employment  assistance.  This  is  the  job  of  the 
Probation  and  Pretrial  Services  Division  of  the  Judiciary. 

With  respect  to  whether  BOP  should  provide  post-release 
employment  assistance,  modest  efforts  are  currently  in  place. 
Institution  based  pre-release  programs  include  guidance  and 
counseling  focused  on  individual  aptitudes  and  interests, 
extensive  vocational  training  options  providing  assistance 
to  prisoners  in  the  preparation  of  employment  resumes,  and 
identification  of  potential  employers  in  the  labor  market  to 
which  they  are  returning.  In  addition,  employment  in  UNICOR 
(Federal  Prison  Industries)  and  institution  work  assignments 
provide  many  prisoners  with  on-the-job  training,  live  work 
opportunities,  and  the  chance  to  develop  positive  attitudes 
toward  work  and  good  work  habits.  These  latter  qualities  are 
those  sought  by  outside  employers. 

In  addition,  job  placement  assist;ance  is  provided  to  prison¬ 
ers  released  through  community  corrections  centers.  On 
balance,  BOP  sees  a  need  for  more  intensive  job  placement 
efforts.  Not  all  Fe(^eral  prisons  have  employment  counselors, 
and  current  resources  for  counseling  and  pre-release  programs 
are  spread  thin.  Intensifying  post-release  employment 
assistance  above  current  levels  would  require  additional 
positions  and  resources. 

QUESTION:  considering  the  unprecedented  growth  expected  in 
Federal  prisons  over  the  next  five  years,  how  will  the 
increased  population  affect  BOP's  ability  to  implement  the 
mandatory  literacy  requirement?  What  plans  have  BOP  devel¬ 
oped  to  address  this  issue? 

ANSWER:  It  is  unlikely  that  with  current  resource  levels, 
the  Federal  Prison  System  will  be  able  to  absorb  completely 
the  increased  mandatory  literacy  requirements  stimulated  by 
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continued  population  growth  over  the  next  five  years.  We  are 
currently  running  into  classroom  space  shortages,  student 
waiting  lists  and  related  scarce  resource  issues.  BOP  is 
expanding  the  use  of  computer  assisted  instruction,  mobile 
classroom  space,  inmate  tutors,  community  volunteers,  free 
services  and  additional  contract  teachers  to  meet  these 
increasing  needs.  In  addition,  we  anticipate  that  some  of 
the  growth  can  be  accommodated  by  restructuring  and  redesign¬ 
ing  current  facilities.  However,  absent  additional  space, 
education  positions  and  related  resources,  waiting  lists  may 
increase  and  meeting  mandatory  literacy  requirements  may  be 
deferred  over  time. 

BOP  is  also  examining  the  benefits  of  restructuring  the 
delivery  of  education  services  so  that  not  all  programs  will 
be  provided  at  all  institutions.  This  stratified  approach 
to  the  delivery  of  education  services  may  make  better  use  of 
resources  to  meet  increasing  population  needs. 

QUESTION:  Hard  data  is  only  available  for  the  GED  program. 
Are  trends  in  other  BOP  educational,  as  well  as  vocational 
programs  sufficient  for  planning  and  assessing  program 
success?  What  is  the  best  way  to  measure  the  success  of 
educational  and  vocational  training  programs?  Are  enrollment 
and  completion  rates  the  best  performance  indicators? 

ANSWER:  Post-relea,se  employment  is  considered  by  some  a 
measure  of  program  success.  However,  there  are  many  im¬ 
pediments  to  post-release  employment  even  for  those  prisoners 
who  successfully  complete  an  academic  or  vocational  program. 
This  is  particularly  true  during  periods  of  high  unemployment 
and  few  job  opportunities.  Widespread  discrimination  st^l 
exists  with  respect  to  released  offenders;  they  are  often  the 
last  to  be  considered  by  employers.  However,  from  a  post¬ 
release  success  point  of  view,  BOP's  recent  Post-Release 
Employment  Project  study  indicated  that  inmates  who  partici¬ 
pated  in  work  and  vocational  programming  during  their 
imprisonment  showed  better  adjustment  and  were  less  likely 
to  recidivate  by  the  end  of  their  first  year  back  in  the 
community.  Similarly,  research  studies  are  beginning  to  show 
that  prisoners  involved  in  education  and  related  programs 
have  a  lower  than  average  rate  of  recidivism. 

Absent  hard  post-release  data,  the  best  way  to  measure  the 
success  of  educational  and  vocational  training  programs 
continues  to  be  the  enrollment  and  completion  rates,  in¬ 
cluding  completion  of  certificate  and  credential  programs. 

Special  Needs  Populations 

QUESTION:  The  sentencing  guidelines  and  mandatory  minimum 
sentences  virtually  guarantee  a  large  number  of  elderly 
inmates  in  Federal  prisons  in  the  coming  years.  In  this 
regard  does  the  Department  maintain  statistics  on  and  prepare 
population  projections  for  elderly  Inmates?  What  are  the 
growth  rates  projected? 


231 


ANSWER;  Statistics  and  projections  for  elderly  inmates  are 
not  currently  maintained.  A  method  for  forecasting  this 
population  is  under  consideration. 

QUESTION:  What  are  the  special  needs  of  elderly  inmates? 

To  what  extent  are  they  more  oostry  to  house  because  of 
special  facilities,  more  health  care,  etc.?  Are  they 
Isolated  from  other  inmates?  How? 

ANSWER:  Elderly  inmates  are  not  isolated  from  the  general 

population,  unless  they  require  hospitalization.  Within 
BOP's  elderly  population,  we  see  a  much  higher  incidence  of 
cardiac  disease  and  hypertension.  In  January  of  1989,  BOP's 
Office  of  Research  and  Evaluation  published  a  bulletin  on 
‘•Looking  Ahead  —  the  Future  BOP  Population  and  Their  Costly 
Health  Care  Needs.'*  At  that  time,  it  was  estimated  that 
treatment  of  elderly  inmates'  health  care  problems  consumed 
about  33  percent  of  BOP's  budget  for  outside  medical  treat¬ 
ment,  even  though  they  account  for  only  12  percent  of  the 
inmate  population.  BOP  defines  an  elderly  inmate  as  being 
50  years  or  older  due  to  the  fact  that  health  problems  occur 
much  earlier  in  the  inmate  population. 

QUESTION:  What  Is  the  Department  doing  to  provide  for  the 

special  needs  of  elderly  inmates?  How  is  this  expected  to 
change? 

ANSWER;  Where  possible,  elderly  inmates  are  handled  at  their 
home  institution.  When  this  is  not  feasible,  they  may  be 
transferred  to  our  Medical  Referral  Center  in  Fort  Worth, 
Texas.  Fort  Worth  has  a  long-term  care  unit  that  was 
originally  planned  to  provide  care  for  207  inmates.  Current¬ 
ly,  that  facility  is  providing  care  for  393  long-term  care 
inmates,  of  whom  approximately  50  percent  are  elderly 
inmates.  In  December  1990,  BOP  held  an  issues  forum  on 
"Long-Term  Confinement  and  the  Aging  Inmate  Population."  A 
component  of  this  forum  was  dedicated  to  the  issue  of  aging 
inmates  and  their  health  care  needs.  As  part  of  its  strate¬ 
gic  planning  process,  BOP  is  considering  a  variety  of  options 
for  providing  health  care  to  elderly  inmates. 

QUESTION:  How  have  medical  costs  increased  for  Federal 

prisons  over  the  past  5  years,  and  what  are  the  projections 
for  the  future?  What  are  the  reasons  for  the  increase? 
General  inmate  population  growth?  Substance  abuse?  AIDS? 
An  aging  population?  Other? 

ANSWER:  Health  care  costs  have  increased  substantially  from 
approximately  $1 , 600/inmate/year  in  1985  to  $2,800  in  1992. 
Based  on  a  linear  regression  analysis  beginning  in  1983 
(Index=100)  and  using  the  CPI-U  (Hospital  and  related 
services)  the  index  in  1995  is  projected  to  be  233.0,  which 
equates  to  $3 , 303/inmate/year .  This  increase  is  based  on  the 
rapid  rise  in  the  inmate  population;  costs  associ=*ted  with 
HIV  positive/AIDS  inmates;  escalation  in  cost  of  outside 
medical  care;  new  technology;  costs  associated  with  an 
increasingly  aging  population  and  an  increase  in  the  number 
of  substance  abuse  inmates. 
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QUESTION:  Given  the  high  costs  of  prisons,  and  the  trend 
toward  longer  prison  sentences,  would  It  be  feasible  and 
advantageous  to  build  and/or  operate  some  prisons  jointly 
with  one  or  more  States,  particularly  for  Inmates  In  high- 
security  facilities  or  for  Inmates  with  AIDS?  Asking  this 
from  another  perspective.  Is  there  a  way  to  better  use  the 
resources  of  the  50-plus  prison  systems  In  this  country  to 
cut  the  nation^ s  prison  costs  In  general  and  Federal  prison 
costs  In  particular  with  respect  to  the  housing  of  particular 
types  of  offenders?  Are  there  legal  or  administrative 
barriers  to  join  Federal/State  facilities?  If  so,  what  are 
they  and  can  they  be,  removed? 

ANSWER;  The  option  of  joint  construction  and/or  operation 
of  a  correctional  institution  has  been  considered.  Con¬ 
ceptually  it  is  appealing,  but  it  presents  many  practical 
difficulties.  Issues  which  would  need  resolution  include, 
but  are  not  limited  to,  differences  in  legal  authority,  staff 
training,  use  of  force,  inmate  discipline,  command  authority, 
application  of  policy,  and  budgeting  procedures. 

The  most  practical  way  to  house  prisoners  from  more  than  one 
jurisdiction  in  the  same  facility  is  for  one  entity  to  run 
the  facility  and  contract  with  other  jurisdictions,  who  for 
varying  reasons,  would  prefer  not  to  house  a  particular 
inmate  themselves.  These  reasons  could  include  budget 
restrictions,  inability  to  manage  difficult  inmates,  and  the 
expense  of  providing  specialized  care  to  certain  inmates. 

QUESTION:  BOP'S  growing  inmate  population  is  composed  of  a 
significant  number  of  substance  abusers.  Substance  abusers 
will  have  their  own  special  needs  as  evidenced  by  the  new 
drug  treatment  program  established  in  Federal  prisons.  Has 
BOP  identified  and  estimated  the  costs  for  other  special 
needs  of  substance  abusers,  such  as  an  Increased  demand  for 
kidney  dialysis  resulting  from  kidney  failure  related  to  drug 
use? 

ANSWER;  The  number  of  inmates  requiring  kidney  dialysis  has 
increased  from  9  in  1979,  to  27  in  1989,  and  is  presently  at 
maximum  capacity  at  36  patients.  Since  there  is  a  strong 
relationship  between  kidney  disfease  and  the  use  of  drugs, 
with  the  increased  emphasis  on  drug  enforcement,  it  is 
expected  the  number  of  inmates  requiring  kidney  dialysis  will 
increase  substantially.  At  the  present  incidence  rate,  the 
projected  demand  for  dialysis  service  is  65  to  70  by  the  year 
1995.  BOP  is  considering  the  establishment  of  a  12-patient 
dialysis  unit  at  USP  Terre  Haute, 

QUESTION:  What  action  has  BOP  taken  to  address  the  short¬ 
comings  noted  in  the  recent  GAO  report  (GAO/HRD-91-116, 
September  16,  1991)  on  the  drug  treatment  progr£un  for  Federal 
inmates? 

ANSWER:  The  GAO  report  noted  a  number  of  shortcomings  that 
they  believed  BOP  had  not  adequately  addressed  in  its  drug 
abuse  treatment  programming.  While  the  GAO  did  not  take  into 
account  the  program  development  stage  of  the  BOP's  implemen- 
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tation  of  drug  abuse  treatment  programs,  they  noted  several 
items  that,  in  the  course  of  normal  program  development,  have 
been  addressed. 

1)  GAO's  greatest  concern  was  its  perception  that  there  is 
an  inadequate  ’’outreach"  effort  to  encourage  inmates  to 
participate  in  drug  treatment  programs.  BOP  has  been  working 
on  this  issue.  The  elimination  of  parole  and  the  potential 
loss  of  pay  during  enrollment  may  reduce  the  incentive  for 
participating  in  treatment  programs.  To  encourage  greater 
inmate  participation,  BOP  recently  approved  several  incentive 
programs.  These  include: 

a)  Extended  CCC  placement.  Inmates  who  complete  a 
residential  treatment  program  and  are  otherwise  eligible  for 
a  Community  Corrections  Center  (CCC)  placement,  will  receive 
extended  placements  (120  -  180  days)  in  a  CCC. 

b)  Small  monetary  awards.  A  small  monetary  achievement 
award  will  be  paid  to  inmates  for  each  quarter  completed  in 
a  residential  drug  program. 

c)  Special  clothing.  Special  clothing  will  be  provided 
to  inmates  who  participate  in  a  residential  drug  treatment 
program.  Items  will  include  sweatshirts  and  sweatpants 
printed  with  the  local  drug  program  logo. 

d)  Motivational  programs.  A  Motivational  Program  has 
been  developed  for  those  inmates  who  have  a  moderate  to 
severe  substance  abuse  problem,  are  between  24  and  30  months 
from  release,  and  have  not  volunteered  for  a  residential  drug 
treatment  program.  This  4~hour  program  includes  video 
presentations  and  interactive  instruction. 

2)  GAO  noted  that  BOP's  drug  treatment  strategy  did  not 
include  a  post-release  component.  In  April  1991,  BOP  created 
a  Transitional  Services  Program  to  fill  this  gap.  There  is 
now  a  structure  in  place  to  ensure  that  the  inmate  who 
completes  a  residential  treatment  program  will  be  provided 
with  substantial  treatment  upon  his/her  release.  The 
Transitional  Services  Program  provides  the  inmate  in  a  CCC 
or  under  the  supervision  of  a  United  States  Parole  Officer 
access  to  community-based  treatment  providers,  frequent  drug 
testing,  contract  monitoring,  and  individualized  treatment 
planning. 

3)  Another  shortcoming  noted  by  the  GAO  report  was  inadequate 
communication  between  BOP  and  United  States  Probation  staff. 
In  response,  the  Administrative  Office  of  the  United  States 
Courts  and  BOP  developed  a  Memorandum  of  Understanding  that 
details  the  communication  required  between  BOP  staff  and 
United  States  Probation  staff  across  the  country. 

QUESTION:  The  demand  for  medical  care  will  increase  with  the 
growing  inmate  population  and  the  special  populations  needs. 
Has  BOP  done  or  considered  doing  d  cost  benefit  analysis  of 
various  alternatives  for  providing  medical  care?  For 
example,  using  mobile  units,  contracting  with  doctors  or 
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private  sector  hospitals^  consolidation  of  medical  facilities 
either  within  BOP  or  with  states? 

ANSWER:  BOP  is  in  the  process  of  soliciting  bids  for  a 
Fiscal  Intermediary  (FI) .  Ultimately,  as  part  of  this 
process,  the  contract  FI  would  work  with  the  BOP  and  communi¬ 
ty  health  care  providers  to  monitor  and  pay  claims  for 
outside  medical  care  at  the  Medicare  rates  for  reimbursement. 
Several  BOP  Health  Services  Units  have  taken  the  initiative 
and  have  already  negotiated  to  reimburse  the  local  community 
hospital  for  services  provided  based  on  prevailing  Medicare 
rates.  We  have  increased  the  capabilities  of  our  BOP 
laboratories  at  our  Medical  Referral  Centers  in  Springfield 
and  Rochester,  so  that  a  greater  portion  of  laboratory  tests 
are  being  processed  at  the  Referral  Centers  instead  of  being 
sent  to  an  outside  lab.  Abt  Associates,  under  the  auspices 
of  National  Institute  of  Justice,  prepared  a  study  entitled 
‘•Privatize  Federal  Prison  Hospitals?"  Basically  this  study 
found  that  it  would  not  be  feasible  to  contract  for  medical 
care . 


Criminal  Aliens 


QUESTION:  What  efforts  are  being  made  to  get  the  countries 
of  origin  to  agree  to  incarcerate  convicted  criminal  aliens 
to  reduce  the  Federal  prison  population?  What  legal  or  other 
barriers  exist  to  such  an  agreement?  Realistically,  about 
what  percentage  of  the  Federal  criminal  alien  inmate  popula¬ 
tion  could  BOP  expect  to  return  to  their  home  countries  to 
serve  out  their  sentences? 

ANSWER:  The  United  States  currently  has  treaty  transfer 
agreements  for  the  voluntary  repatriation  of  imprisoned 
nationals  with  a  substantial  number  of  countries,  either 
through  multilateral  conventions  or  bilateral  agreements. 
The  statutory  authority  for  voluntary  transfers  is  contained 
in  18  U.S.C.  §§  4100-4115. 

The  Office  of  Enforcement  Operations  in  the  Criminal  Division 
reports  that  efforts  are  being  undertaken  to  increase  the 
number  of  nations  that  will  accept  prisoners  who  wish  to 
return  to  their  home  countries.  '  In  this  regard,  an  ongoing 
initiative  at  the  Organization  of  American  States  (OAS)  is 
aimed  at  producing  a  multilateral  convention  for  prisoner 
transfers  among  member  nations.  This  project  is  currently 
before  an  OAS  committee  and  would  require  United  States 
Senate  approval  if  ultimately  adopted  by  the  OAS. 

Current  statutory  authority  only  provides  for  the  voluntary 
transfer  of  alien  offenders  to  a  foreign  country.  Therefore, 
the  consent  of  the  inmate  is  required  before  any  transfer  can 
occur.  In  addition,  the  United  States  is  constrained  by  the 
fact  that  it  does  not  maintain  treaty  transfer  agreements 
with  all  foreign  countries. 

QUESTION:  Each  year,  how  many  criminal  aliens  are  returned 
to  their  countries  of  origin  through  the  prisoner  exchange 
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program?  What  could  be  done  to  make  this  program  more  useful 
in  reducing  our  own  prison  crowding? 

ANSWER:  Listed  below  are  the  number  of  returns  over  the  last 
four  years.  An  average  of  58  criminal  aliens  were  returned 
annually  over  this  period  of  time. 

1988  -  51 

1989  -  40 

1990  -  61 

1991  -  81 

We  believe  1992  will  most  likely  exceed  all  previous  figures 
since  58  have  already  been  returned  this  year. 

The  prog^ram  could  be  improved  further  if  treaties  were  signed 
with  additional  foreign  countries.  This  action  would  be 
initiated  by  the  State  Department.  New  treaties  have  been 
signed  with  Germany  and  the  Bahamas.  It  would  be  extremely 
beneficial  to  have  treaties  with  additional  South  American 
countries,  i.e.,  Colombia,  whose  inmates  account  for  nearly 
5  percent  of  the  BO’^  population.  BOP  institution  staff  are 
doing  their  part  in  advising  foreign  nationals  (aliens)  of 
the  Prisoner  Exchange  Program  during  local  programming.  This 
is  evidenced  by  the  increased  number  of  transfer  referrals 
to  the  Central  Office. 

question:  How  does  the  Department  learn  of  and  maintain 

oversight  of  criminal  aliens  being  housed  in  State  prisons 
and  jails?  How  many  such  criminal  aliens  are  currently  in 
prison  or  jail  in  the  State  systems?  How  does  the  Department 
coordinate  the  release  of  such  inmates? 

ANSWER:  Local  Immigration  and  Naturalization  Service  (INS) 

offices  have  developed,  through  liaison  with  State  Depart¬ 
ments  of  Corrections  (DOC) ,  various  methods  of  notification 
when  suspected  aliens  enter  the  State  correctional  systems. 
INS  focuses  limited  resources  on  identifying  criminal  aliens 
at  DOC  intake  centers,  locations  through  which  inmates  pass 
for  initial  processing.  For  those  facilities  where  INS  is 
unable  to  have  personnel  on-site'  to  identify  aliens  as  they 
enter  the  corrections  systems,  INS  is  notified  of  suspected 
aliens  in  the  forln  of  hardcopy  printouts,  received  weekly  or 
monthly,  or  through ^access  to  the  DOCs'  inmate  tracking  net¬ 
works  . 

Maintaining  oversight  of  the  numerous  local  jails  is  more 
difficult  due  to  limited  INS  enforcement  resources,  the 
number  of  jail  locations,  and  the  short  time  inmates  are  de¬ 
tained.  As  with  the  State  institutions,  INS  identifies 
aliens  at  many  large  county  jails  by  either  frequent  visits 
to  interview  new  inmates  suspected  of  being  criminal  aliens 
shortly  after  they  enter  the  facility,  or  by  on-site  person¬ 
nel  working  in  the  facility  to  screen  aliens  as  they  enter 
the  correctional  system.  Through  liaison  between  local  jails 
and  nearby  INS  offices,  the  Service  has  established  similar 
mechanisms  of  notification  with  the  local  jails.  In  many 
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instances,  INS  is  unable  to  oversee  the  local  jails  due  to 
their  number  and  locations  throughout  the  country. 

There  are  currently  approximately  41,184  foreign-born  inmates 
housed  in  State  correctional  systems.  Each  of  these  cases 
requires  investigation  in  order  to  determine  which  inmates 
are  naturalized  citizens,  lawfully-admitted  permanent 
residents,  or  criminal  aliens  subject  to  deportation  on  the 
basis  of  their  criminal  convictions.  It  is  not.  known  exactly 
how  many  foreign-born  inmates  are  incarcerated  in  the 
country's  local  jails.  The  results  of  a  1991  INS  jail  survey 
are  still  being  collated  and  analyzed. 

INS  uses  detainers  to  coordinate  the  release  of  inmates  from 
correctional  facilities.  Detainers  placed  on  suspected 
aliens  request  the  correctional  facility  to  notify  INS  30 
days  prior  to  the  release  of  the  inmates.  The  30-day  notice 
is  necessary  to  allow  time  for  INS  to  make  available  alter¬ 
nate  detention  space  to  hold  the  aliens  in  INS  custody. 
Advance  notice  also  permits  INS  to  coordinate  the  location 
of  the  inmates'  release  with  the  location  of  INS  records  (A- 
files)  and  prevents  the  release  of  criminal  aliens  into  the 
community  due  to  lack  of  detention  space  or  detention  funds. 

INS  has  also  implemented  an  Institutional  Hearing  Program 
(IHP)  under  which  deportation  hearings  are  held  and  proceed¬ 
ings  completed  in  State  correctional  facilities  prior  to  the 
completion  of  aliens'  sentences.  The  program  is  a  coopera¬ 
tive  effort  undertaken  by  the  INS,  the  Executive  Office  for 
Immigration  Review,  and  States  with  large  enough  incarcerated 
criminal  alien  populations  to  justify  the  costs  associated 
with  the  implementation  and  maintenance  of  the  program.  By 
using  the  IHP,  the  Federal  Government  avoids  costs  associated 
with  the  detention  of  criminal  aliens  after  their  release. 

In  addition  to  these  efforts,  the  recently-approved  repro¬ 
gramming  adds  150  Immigration  agent  positions  to  address 
criminal  alien  problems.  In  1992,  INS  will  also  begin  estab¬ 
lishment  of  a  National  Enforcement  Operations  Center,  which 
will  assist  Federal,  State  and  local  criminal  justice 
agencies  in  the  identification  of  criminal  aliens.  When 
fully  implemented  in  1993,  this  Center  will  be  available  to 
respond  to  inquiries  regarding  apprehended  criminal  aliens 
on  a  24-hour-a-day  basis. 


Fraud 


QUESTION:  We  had  almost  1  million  bankruptcies  in  1991,  and 
are  likely  to  have  more  than  a  million  in  1992.  The  bank¬ 
ruptcy  prograun  area  is  called  a  High  Risk  area  by  the 
Administration.  can  you  describe  your  overall  bankruptcy 
fraud  progrjun  effort? 

ANSWER:  The  Internal  Revenue  Service  is  one  of  the  nation's 
largest  creditors  in  bankruptcy.  Taxes  were  owed  in  approxi¬ 
mately  262,000  of  the  783,000  bankruptcy  cases  filed  in  1990. 
The  influx  of  bankruptcy  cases  into  the  Department's  Tax 
Division's  civil  litigation  program  is  itself  proof  of  the 
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increasing  importance  of  tax  claims  in  the  bankruptcy  courts: 
civil  bankruptcy  receipts  grew  from  6,954  cases  in  1987  to 
26,869  cases  in  1991  and  may  reach  the  40,000  case  level  this 
year. 

While  we  have  no  reliable  statistics  on  the  losses  suffered 
by  the  Internal  Revenue  Service  due  to  bankruptcy  fraud,  the 
available  evidence  indicates  that  its  losses  are  substantial. 
If,  as  they  claim,  VISA  and  Mastercard  lose  over  $1  billion 
annually  to  bankruptcy  fraud,  we  believe  that  the  IRS  losses 
could  be  at  least  as  much. 

The  Department's  Tax  Division  is  currently  investigating  or 
prosecuting  20  bankruptcy  fraud  cases  where  taxpayers  have 
attempted  to  use  the  bankruptcy  laws  to  evade  the  collection 
of  taxes. 

The  Tax  Division  is  working  with  the  United  States  Trustees, 
the  United  States  Attorneys  and  the  Internal  Revenue  Service 
to  develop  a  coordinated  effort  to  identify  and  prosecute 
these  violators.  Our  initial  focus  is  on  abuses  that  have 
occurred  in  Chapter  13  debt  reorganizations. 

Criminal  cases  stemming  from  tax  fraud  in  bankruptcy  will  add 
to  our  criminal  docket,  rather  than  replace  other  criminal 
tax  referrals.  Therefore,  it  is  critical  that  we  have  the' 
additional  resources  needed  to  prosecute  these  cases,  because 
it  is  only  through  successful  prosecutions  that  we  can  deter 
those  who  might  consider  committing  bankruptcy  fraud  in  the 
future.  _ 

QUESTION:  You  are  also  seeking  resources  for  health  care  and 
insurance  fraud*  What  is  the  level  of  criminal  activity  in 
these  areas  that  warrant  such  increase  initiatives? 

ANSWER:  The  Justice  Department  is  not  a  newcomer  to  the 
battle  against  health  care  fraud.  In  1986,  the  Department's 
Economic  Crime  Council  designated  health  care  as  one  of  the 
Department's  three  top  white  collar  crime  'priorities.  The 
FBI  reports  that  fraud  affecting  the  costs  of  health  care  are 
prevalent  in  every  geographic  area  of  the  United  States,  and 
health  care  crimes  have  expanded  beyond  single  health 
provider  frauds  to  organized  criminal  activity  affecting 
public  and  private  health  care  programs.  The  General 
Accounting  Office  has  recently  reported  that  health  industry 
officials  estimate  that  health  care  fraud  and  abuse  costs 
approximately  $70  billion  each  year. 

A  study  conducted  by  the  FBI  in  the  area  of  insurance  company 
insolvencies  concluded  that  the  business  of  insurance  is 
uniquely  suited  to  abuse  by  mismanagement  and  fraud. 
Moreover,  the  National  Crime  Information  Bureau  has  reported 
that  losses  due  to  fraud  in  the  property/casualty  segment  of 
insurance  are  estimated  at  $17  billion  annually.  The 
National  Council  on  Compensation  Insurance  (NCCI) ,  which 
represents  workers'  compensation  insurance  carriers,  has 
indicated  that  for  the  two  months  ending  March  1,  1992,  they 
have  identified  over  $40  million  in  fraudulent  activity.  The 
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NCCI  has  reported  that  the  involuntary  workmans'  compensation 
market  lost  in  excess  of  $2.4  billion  in  1991.  The  NCCI 
estimates  that  as  much  as  $1.3  billion  of  the  loss  is  related 
to  fraud  on  the  part  of  employers.  The  General  Accounting 
Office  has  indicated  that  it  has  received  reports  that  within 
the  reinsurance  industry  losses  due  to  fraud  are  estimated 
between  $10  and  $20  billion. 

In  the  area  of  health  care,  single  defendant  prosecutions 
have  given  way  to  multi-defendant  conspiracy  indictments; 
and,  rather  than  ’’reacting'*  to  isolated  complaints,  the 
current  initiatives  include  the  deployment  of  unique  and 
sophisticated  proactive  investigative  techniques.  The  FBI's 
efforts  now  focus  on  the  larger  crime  problems  and  are 
evidenced  by  recent  successes  in:  pharmaceutical  frauds  and 
diversions;  medicare  frauds;  and,  medicaid  clinic  fraud.  The 
FBI  has  also  taken  a  broader  approach  to  health  care  provider 
fraud  cases.  While  it  has  been  recognized  that  Government 
funded  health  care  frauds  are  significant  criminal  problems, 
it  has  been  repeatedly  shown  that  providers  who  defraud  the 
Government  also  defraud  commercial  insurance  carriers. 

Field  offices  will  be  able  to  address  Government  frauds  more 
effectively  by  investigating  the  same  provider  for  commercial 
insurance  fraud.  This  approach  not  only  addresses  signifi¬ 
cant  financial  ramifications  of  health  care  fraud  on  the 
commercial  insurance  industry,  but  also  the  inherent  diffi¬ 
culties  in  investigating  many  medicare  cases. 

QUESTION:  You're  seeking  more  agents  for  financial  institu¬ 
tion  fraud  —  what  is  your  assessment  of  progress  to  date 
with  the  over  $200  million  a  year  in  base  resources? 

ANSWER:  The  following  information  describes  prosecutions  of 
"major"  frauds  against  financial  institutions  covered  by 
FIRREA  and  the  Crime  Control  Act  of  1990\  for  the  period 
October  1,  1988,  to  February  29,  1992. 

(Dollars  in  millions) 

Credit 

Description  S&Ls  Banks  Unions  Total 

Information/Indictments:  644  1,217  71  1,932 
Estimated  loss:  $10,662.0^  $2,818.0  $83.2  $13,563.2 


^  This  information  was  supplied  by  the  93  offices  of 
the  United  States  Attorneys  and  from  the  Dallas  Bank  Fraud 
Task  Force.  Numbers  may  be  adjusted  due  to  monthly  activity, 
improved  reporting  and  the  refinement  of  the  data  base. 


^  This  figure  contains  a  double-count  of  the  loss  in 
the  Lincoln  S&L  case.  That  change,  as  well  as  a  consider¬ 
able  store  of  new  information,  will  be  set  forth  in  our 
soon-to-be-published  second  quarterly  Report  to  Congress 
entitled  "Attacking  Financial  Institution  Fraud." 
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(Dollars  in  millions) 


Description 

S&Ls 

Banks 

Credit 

Unions 

Total 

Defendants  charged: 

1,093 

1,694 

90 

2,877 

Defendants  convicted: 

;  797 

1,368 

79 

2,244 

Defendants  acquitted: 

:  58^ 

26 

1 

85 

Conviction  rate: 

93.2% 

98.0% 

98.8% 

96.3% 

CEOs/COBs/Pres . 
charged; 

124 

123 

8 

255 

convicted : 

87 

110 

8 

205 

acquitted: 

8 

1 

0 

9 

Conviction  rate: 

91.6% 

99.1% 

100% 

95.8% 

Directors/other  officers 

charged:  180 

392 

46 

618 

convicted: 

151 

343 

44 

538 

acquitted ; 

5 

3 

0 

8 

Conviction  rate; 

96.8% 

99.1% 

100% 

98.5% 

Sentenced  to  jail: 

490 

849 

60 

1,399 

Sentenced  w/o  jail: 

138 

276 

9 

423 

%  sentenced  to  jail: 

78% 

75.5% 

87% 

76.8% 

Fines  Imposed: 

$14,867 

$5,084 

$12,250 

$19.96 

Restitution  Ordered: 

$394,413 

$322 .472 

$11,883 

$728,768 

Note:  ’  "Major"  is  defined  as  (a)  the  amount  of  fraud  or  loss 
was  $100,000  or  more,  (b)  the  defendant  was  an  officer, 
director,  or  owner  (including  shareholder),  (c)  the  schemes 
involved  multiple  borrowers  in  the  same  institution,  or  (d) 
case  involved  other  major  factors. 

The  above-cited  accomplishments  would  not  have  been  possible 
if  resource  enhancements  had  not  been  received  as  requested. 
Rather,  the  workload  would  have  been  impeded,  with  the  result 
being  an  unacceptable  level  of  underaddressed  or  unaddressed 
work,  or  at  a  minimum,  a  lengthening  of  time  in  bringing 
these  cases  to  a  conclusion.  This  would  be  further  compli¬ 
cated  by  a  greater  dissipation  of  any  remaining  assets  that 
could  be  seized  and  forfeited  as  part  of  the  investigative 
process  and  by  endangering  successful  prosecutive  results 
because  of  dated  evidence  and  det^eriorating  recollections  of 
witnesses.  The  past  and  current  enhancement  requests  are 
necessary  for  the  proper  investigation  of  financial  institu¬ 
tion  fraud  cases. 

QUESTION:  How  long  will  we  have  to  continue  this  significant 
level  of  investment  in  financial  institution  fraud? 

ANSWER:  The  Attorney  General  has  designated  financial 
institution  fraud  as  a  top  priority  for  the  Department  of 
Justice  in  the  white  collar  crime  area.  We  will  devote  all 
available  resources  to  this  most  important  investigative  and 
prosecutive  effort  as  long  as  the  need  exists  and  referrals 
of  these  types  of  matters  continue.  There  is  no  way  to 


^  Includes  21  borrowers  dismissed  in  a  single  case  in  a 
District  Court. 
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predict  how  long  the  need  for  resources  at  present  levels 
will  exist,  although  in  1990  then-Attorney  General  Thornburgh 
predicted  a  5  year  period  would  be  needed  to  resolve  the 
then-existing  caseload  —  a  caseload  that  continues  to  grow. 

United  States  Trustee  Program  (Bankruptcy) 

QUESTION:  The  Department  has  identified  and  ranked  white- 
collar  crime  as  a  priority*  Where  does  bankruptcy  fraud  rank 
within  white-collar  crime? 

ANSWER:  The  Department  has  clearly  emphasized  the  importance 
of  detecting  and  prosecuting  those  individuals  or  entities 
that  attempt  to  defraud  the  bankruptcy  system.  The  signifi¬ 
cant  increase  in  the  number  of  bankruptcy  cases  filed 
nationwide  over  the  past  decade  has  had  a  correlative  effect 
on  the  opportunity  for  bankruptcy  fraud  by  private  trustees 
who  do  not  meet  their  responsibilities  as  fiduciaries  as  well 
as  fraud  committed  by,  or  on  behalf  of  debtors. 

Bankruptcy  fraud  not  only  severely  impairs  the  integrity  of 
the  system,  but  also  impacts  the  return  of  estate  monies  to 
creditors,  of  which  the  Federal  Government  is  the  largest. 
The  FBI  is  placing  additional  emphasis  on  bankruptcy  fraud 
based  on  the  increasing  number  of  filings,  and  fraud  associ¬ 
ated  with  those  filings.  The  Department  has  established  the 
aggressive  prosecution  of  bankruptcy  fraud  as  a  special 
emphasis  area.  The  Attorney  General  has  given  a  high 
priority  to  those  efforts  that  the  Department  can  make 
against  white-collar  crime  operations  that  significantly 
affect  the  economy,  as  well  as  those  efforts  that  may  result 
in  substantial  gain  to  the  Federal  Government.  The  program's 
efforts  to  address  the  serious  problem  of  bankruptcy  fraud 
meets  both  of  these  important  precepts. 

QUESTION:  Describe  the  Department's  response  to  the  growing 
wave  of  bankruptcies  in  terms  of  (1)  steps  to  improve  and  (2) 
efforts  to  find  and  prosecute  the  private  trustees  or 
debtors? 

ANSWER:  The  Department  has  implemented  a  myriad  of  initia¬ 
tives  to  confront  the  significant  challenges  imposed  by  the 
escalation  in  the  number  of  bankruptcy  cases  and  instances 
of  bankruptcy  fraud.  These  initiatives  include  the  develop¬ 
ment  and  implementation  of  uniform  reporting  requirements  on 
private  trustees  in  their  administration  of  cases  as  well  as 
legislative  proposals  to  strengthen  the  enforcement  of  the 
Nation's  bankruptcy  laws. 

The  Department  has  steadfastly  taken  the  position  that  under 
the  Bankruptcy  Code,  the  private  trustee  is  a  fiduciary,  with 
wide-ranging  responsibilities  to  effectuate  the  goals  of  the 
particular  chapter  under  which  the  case  is  filed.  Conse¬ 
quently,  there  is  a  concomitant  need  to  be  able  to  require 
the  private  trustee  to  adhere  to  basic  standards.  It  is  from 
this  premise  that  the  United  States  Trustee  program  has 
implemented  policies  in  supervising  private  trustees. 
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The  program  has  sought  to  impose  accountability  on  the 
bankruptcy  system.  The  bankruptcy  oversight  methodology 
includes  conducting  audits  on  private  trustee  operations, 
establishing  uniform  reporting  requirements  relating  to  the 
private  trustee's  administration  of  cases,  and  examining  the 
manner  by  which  a  trustee  has  administered  each  case.  One 
of  the  results  of  the  new  standards  of  accountability  is  that 
28  private  trustees,  or  their  employees,  have  been  prosecuted 
for  embezzling  estate  funds. 

Establishing  standards  of  accountability  and  confronting 
those  who  embezzle  estate  monies  only  touches  the  surface  of 
what  must  be  undertaken  to  uphold  the  integrity  of  the 
bankruptcy  system.  The  law  requires  that  the  administration 
of  an  estate  be  performed  expeditiously  and  in  a  manner  that 
maximizes  the  return  to  creditors.  Bankruptcy  estates  must 
not  be  administered  so  that  the  private  trustee  and  the 
professionals  that  perform  services  for  the  estate  are  the 
sole  recipients  of  funds. 

Regrettably,  despite  the  establishment  of  standards  and  the 
substantial  efforts  undertaken  to  require  those  who  adminis¬ 
ter  estates  to  meet  these  standards,  the  bankruptcy  system 
continues  to  suffer  from  individuals  who  evade  the  law's 
mandates.  Therefore,  to  realize  the  desired  effect  of  the 
broad  reforms  in  the  system  mandated  by  the  Congress  in  the 
1978  and  1986  bankruptcy  acts,  the  Department  has  proposed 
a  draft  bill  to  strengthen  the  program's  supervisory  and 
enforcement  efforts.  The  draft  bill,  the  Fiduciary  Standards 
in  the  Administration  of  Bankruptcy  Estates  Act  of  1992, 
would  enhance  significantly  the  ability  to  supervise  properly 
the  increasing  number  of  bankruptcy  estates  filed  nationwide. 

The  proposed  legislation  will  amend  the  existing  legislative 
structure  to  provide  the  program  with  the  tools  necessary  to 
impose  reform  on  the  bankruptcy  system  in  the  near  term. 
Currently,  the  program  has  no  unilateral  authority  to  enforce 
compliance  with  its  policies  or  procedures,  nor  can  it 
rectify  departures  from  the  law,  unless  it  goes  to  court. 
All  the  program  can 'currently  do  is  confront  these  trustees. 
Deterrence  is  undermined  not  only  by  time  consuming  litiga¬ 
tion,  but  by  the  vast  range  of  decisions  emanating  from  the 
courts.  The  ability  of  private  trustees  to  ignore,  and 
ultimately  escape  frtom  departures  from  their  responsibilities 
as  fiduciaries,  undermines  the  bankruptcy  system. 

The  draft  bill  proposed  by  the  Department  will  enhance  the 
supervision  of  private  trustees  and  their  administration  of 
cases  as  well  as  strengthen  the  ability  of  the  Government  to 
prosecute  bankruptcy  fraud.  The  draft  bill  includes  three 
direct  enhancements  to  the  supervision  of  private  trustees. 
First,  present  law  will  be  clarified  to  require  a  private 
trustee  to  maintain  records  qnd  to  make  them  available  to  the 
United  States  Trustee.  Second,  the  draft  bill  will  authorize 
the  Attorney  General  to  establish  the  standards  for  the 
proper  administration  of  bankruptcy  cases  and  to  remove 
trustees  who  depart  from  those  standards.  Third,  civil 
penalties  would  be  imposed  upon  those  trustees -who  depart 
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from  the  established  standards.  The  proposals  to  enhance  the 
prosecution  of  bankruptcy  fraud  include  the  creation  of  a  new 
bankruptcy  fraud  offense,  modeled  after  the  mail  and  wire 
fraud  statutes,  which  will  eliminate  serious  gaps  in  the 
coverage  of  existing  statutes.  In  addition,  the  draft  bill 
contains  amendments  to  clarify  the  definitions  of  the 
individuals  and  entities  covered  by  existing  statutes  to 
better  ensure  the  honest  administration  of  bankruptcy 
estates. 

The  amendments  proposed  in  the  draft  bill  will  allow  the 
program  to  ensure  that  those  who  administer  bankruptcy  cases 
adhere  to  fiduciary  standards.  Moreover,  in  the  event  that 
circumstances  arise  that  demonstrate  a  failure  to  adhere  to 
the  law,  those  responsible  for  the  deficiency  can  be  held 
accountable.  In  addition,  these  legislative  proposals  will 
enhance  dramatically  the  ability  to  maximize  the  money 
returned  to  creditors,  the  largest  of  whom  is  the  Federal 
Government. 

QUESTION;  What  additional  FBI  and  United  States  Attorneys 
resources  are  planned  for  the  bankruptcy  area? 

ANSWER:  The  Department's  1993  budget  request  includes  16  FBI 
agents  to  address  bankruptcy  fraud  matters.  These  agents 
would  be  assigned  to  field  offices  that  have-  identified  a 
bankruptcy  fraud  crime  problem.  These  additional  agents 
would  permit  increased  contact  with  the  United  States 
Trustees  to  better  coordinate  and  expand  bankruptcy  fraud 
investigations . 

The  United  States  Attorneys  are  planning  an  additional  four 
bankruptcy  fraud  conferences  this  year  to  train  civil  and 
criminal  Assistants  United  States  Attorneys,  Assistant  United 
States  Trustees,  FBI  agents,  and  some  investigators  from 
other  interested  agencies,  such  as  the  Postal  Service,  IRS, 
and  the  Department  of  Agriculture.  The  United  States  Attor¬ 
neys  are  also  seeking  additional  resources  to  address 
bankruptcy  fraud  in  the  1993  Budget  request  for  the  White 
Collar  Crime  program. 

QUESTION:  We  understand  that  you' have  bankruptcy  task  forces 
set  up  in  Chicago  and  Los  Angeles*  How  effective  have  these 
task  forces  been?  What  agencies  participate  in  them?  Do  you 
think  the  task  forces  could  be  effective  in  other  parts  of 
the  country? 

ANSWER;  The  Bankruptcy  Task  Forces  that  are  established  in 
Los  Angeles  and  Chicago  are  a  cooperative  effort  by  the 
United  States  Trustee's  Office,  United  States  Attorney's 
Office,  the  Federal  Bureau  of  Investigation  (FBI) ,  and  other 
law  enforcement  agencies.  The  role  of  th6  United  States 
Trustee  is  tn  detect  the  fraudulent  activity,  reconstruct  all 
of  the  cases  of  the  private  trustees  suspected  of  embezzling 
estate  monies,  and  building  the  case  to  the  point  of  referral 
to  the  FBI  and  the  United  States  Attorney.  The  task  forces 
have  been  effective  in  the  detection,  investigation,  and 
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prosecution  of  fraud  cc  lunitted  by  private  trustees  and 
debtors  in  bankruptcy  in  their  respective  cities. 

The  efforts  of  the  Bankruptcy  Task  Force  in  Los  Angeles  have 
resulted  in  the  detection  and  prosecution  of  a  significant 
number  of  instances  of  bankruptcy  fraud.  As  the  Central 
District  of  California  is  the  largest  single  district  in  the 
number  of  bankruptcy  case  filings,  and  one  where  sizable 
assets  are  involved,  the  dollar  amount  of  fraud  is  substan¬ 
tial.  The  problem  is  that  few,  if  any,  of  these  cases  are 
prosecuted . 

The  dramatic  increase  in  the  number  of  bankruptcy  filings 
over  the  past  decade  has  been  accompanied  by  an  increase  in 
the  number  of  fraudulent  bankruptcy  schemes  by,  or  on  behalf 
of,  debtors.  The  types  of  schemes  uncovered  by  the  program 
include:  1)  the  concealment  of  assets;  2)  repeated  bankrupt¬ 
cy  filings  in  which  debtors  make  false  declarations  on  their 
petition  such  as  denying  previous  filings;  3)  planned 
bankruptcies  which  occur  in  the  traditional  "bustout" 
scenario  in  which  a  company  obtains  merchandise  on  credit 
with  the  intent  to  sell  it  and  keep  the  proceeds  without 
paying  suppliers;  and  4)  "petition  mills"  which  lure  custom¬ 
ers  with  promises  to  solve  their  credit  problems,  charge  them 
hundreds  of  dollars  while  inducing  them  to  sign  documents 
they  often  don't  understand,  and  then  improperly  file  for 
bankruptcy  on  behalf  of  the  unsuspecting  debtors. 

In  addition  to  detecting  and  rectifying  instances  of  debtor 
fraud,  it  is  a  major  responsibility  of  the  program  to 
confront  those  individuals  who  do  not  meet  their  responsibil¬ 
ities  under  the  Bankruptcy  Code.  The  process  of  detecting 
instances  of  fraud  and  building  the  case  to  the  point  of 
referral  to  the  FBI  and  ultimately  the  United  States  Attorney 
for  prosecution  is  time  intensive.  The  1993  budget  attempts 
to  establish  the  foundation  for  enhancing  the  United  States 
Trustee's  efforts  in  confronting  bankruptcy  fraud  throughout 
the  system.  A  commitment  of  resources  in  the  near  future  is 
vital  to  the  ultimate  success  of  this  effort  to  sustain  the 
integrity  of  the  bankruptcy  system.  The  significant  number 
of  bankruptcy  cases  currently  active  in  the  system  and  the 
continual  escalation  in  bankruptcy  filings,  enhances  the 
opportunity  for  fraud  to  occur.  The  United  States  Trustees 
must  be  able  to  send  the  clear  message  to  private  trustees 
who  do  not  carry  out  their  duties  as  fiduciaries  and  to 
debtors  who  attempt  to  defraud  the  system,  that  fraudulent 
activity  will  not  be  tolerated. 

QUESTION:  What  kind  of  system  did  you  inherit  from  the 
courts  when  you  took  over  the  program  nationwide  in  198  6? 
What  effect  has  it  had  on  your  progress  in  instituting  your 
program? 

ANSWER:  The  Bankruptcy  Judges,  Family  Farmer,  and  United 
States  Trustee  Act  of  1986  (Pub.  L.  99-554)  expanded  the 
United  States  Trustee  program  on  a  nationwide  basis  effective 
July  25,  1987.  The  program  completed  the  expansion  in  1989 
under  the  transitional  provisions  in  the  Act.  The  legacy 
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inherited  by  the  United  States  Trustees  may  be  characterized 
as  a  nationwide  patchwork  of  practices  lacking  any  semblance 
of  uniformity  and  steeped  in  local  customs  and  procedures. 

At  its  best,  the  previous  system  basically  focused  on  two 
phases  of  the  bankruptcy,  the  time  following  the  filing  of 
a  bankruptcy  petition  and  the  time  at  the  close  of  the  case 
when  it  reviewed  the  manner  in  which  the  private  trustee 
proposed  to  distribute  the  estate  funds.  Little  guidance  or 
oversight  was  provided  during  the  intervening  and  most 
important  periods  of  the  case  administration. 

Under  the  previous  system,  deficiencies  were  either  not 
discovered,  or  were  revealed  only  when  a  case  was  about  to 
close  and  there  was  inadequate  money  to  distribute.  In 
general,  the  system  lacked  institutional  standards  of 
accountability  for  its  own  oversight  responsibilities,  and 
in  turn  failed  to  hold  those  involved  in  the  process  account- 
able  for  theirs. 

When  the  nationwide  expansion  began  in  1987,  the  United 
States  Trust:ee  program  encountered  circumstances  in  the 
supervision  of  private  trustees  far  beyond  departing  from 
fiduciary  standards.  Vast  numbers  of  dormant  bankruptcy 
cases  were  allowed  to  languish  on  the  court's  dockets  for 
years.  In  fact,  some  trustees  were  unaware  of  cases  being 
assigned  to  them  and,  in  at  least  one  judicial  district, 
trustees  had  never  been  appointed  to  administer  the  cases. 
Reporting  requirements  regarding  the  administration  of 
estates  were  virtually  non-existent,  as  were  the  maintenance 
of  record-keeping  procedures.  Trustees  were  underbonded  and, 
in  some  cases,  not  bonded  at  all.  Bankruptcy  estate  funds 
were  often  commingled  and  were  not  required  to  be  placed  in 
an  interest  bearing  account,  as  cash  or  checks  were  usually 
maintained  in  the  trustees  file  cabinets.  Little  or  no 
guidance  was  provided  to  private  trustees  and  chapter  11 
debtors-in~possession  regarding  what  was  expected  of  them. 
Appointments  of  private  trustees  were  made  without  any  review 
of  their  backgrounds.  Moreover,  audits  of  the  private 
trustees  were  not  performed  in  order  to  obtain  an  independent 
assessment  of  whether  adequate  internal  and  financial 
controls  were  instituted  and  maintained.  Far  from  having  any 
ability  to  approach  a  structure  of  accountability  for  those 
purporting  to  be  fiduciaries,  the  previous  system  symbolized 
clearly  the  immense  discrepancy  from  what  the  law  demanded 
and  reality.  Most  dramatically,  since  the  program  expanded, 
28  private  trustees  or  employees  of  trustees  have  been 
prosecuted  for  embezzling  estate  monies. 

Beyond  the  lack  of  any  supervisory  process  was  the  fact  that 
the  system  had  been  committed  to  those  who  strayed  far  from 
their  fiduciary  responsibilities.  Thus,  when  the  program 
began  its  expansion  effort  in  1987,  there  was  not  a  clear 
understanding  of  the  degree  of  effort  necessary  to  implement 
those  mandates.  Consequently,  the  personnel  resources 
required  by  the  program  were  severely  under-estimated  when 
the  initial  staffing  allocation  was  developed  for  the 
implementation  of  the  nationwide  program.  Moreover,  the 
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immense  deficiencies  of  the  previous  system  delayed  the 
progress  of  the  program  in  its  oversight  responsibilities. 
The  United  States  Trustees  had  to  perform  background  reviews 
of  the  private  trustees,  train  the  trustees  on  how  to 
maintain  records  so  that  they  were  auditable  by  the  Depart¬ 
ment's  Inspector  General  and  by  private  accounting  firms. 
The  program  has  made  significant  strides  in  the  past  several 
years  to  enhance  its  oversight  responsibilities  of  private 
trustees  and  their  administration  of  cases.  However,  there 
are  serious  challenges  that  still  face  the  bankruptcy  system. 
The  1993  President's  budget  reflects  the  Department's 
commitment  to  continuing  to  enhance  the  oversight  of  bank¬ 
ruptcy  administration  that  the  Congress  has  mandated  to  the 
United  States  Trustee  Program. 

Funding  from  National  Drug  Control  Policy  Office 

QUESTION:  Justice  has  been  receiving  about  $28  million,  for 
its  own  use,  from  the  Drug  Czar  for  the  High  Intensity  Drug 
Trafficking  Areas  initiative.  Your  1993  budget  doesn't  re¬ 
flect  a  continuing  receipt  of  these  funds. 

Assuming  the  Drug  czar  receives  High  Intensity  Drug  Traf¬ 
ficking  Area  funds  in  1993  and  the  Department  receives  its 
share,  please  explain  what  the  Department  does  with  $28 
million  each  year  and  how  the  High  Intensity  Drug  Trafficking 
Areas  initiative  relates  to  and  supplements  the  Organized 
Crime  Drug  Enforcement  Task  Force  program. 

ANSWER:  The  funding  level  provided  to  the  Department  for  the 
metropolitan  HIDTA  areas  is  dependent  upon  the  total  HIDTA 
funding  Congress  provides.  Initial  planning  guidance  for  the 
program*  with  respect  to  1993  is  based  on  the  assumption  that 
funding  levels  will  at  least  remain  the  same  as  1992,  if  not 
increase  slightly.  The  metropolitan  HIDTA  Coordinators  are 
currently  basing  their  initial  1993  requests  on  a  $28  million 
total  for  the  four  metropolitan  HIDTAs.  Generally,  these 
resources  would  be  used  to  expand  existing  HIDTA  initiatives. 

Funds  made  available  to  both  Federal  and  State  and  local  law 
enforcement  agencies  in  the  metropolitan  HIDTAs  are  used  to 
supplement  a  variety  of  multi-agency  task  force  type  opera¬ 
tions.  Emphasis  has  been  placed  on  efforts  that  focus  on 
money  laundering,  intelligence,  and  drug-related  violent  gang 
crimes.  HIDTA  funds  have  permitted  the  expansion  of  investi¬ 
gative  efforts  resulting  in  more  OCDETF  quality  cases  being 
prosecuted  in  the  four  metropolitan  areas. 

The  Department  proposes  initiatives  in  each  of  the  four 
metropolitan  HIDTAs  that  respond  to  the  Administration's 
policy  guidance  and  at  the  same  time  address  the  strategy 
developed  for  each  HIDTA.  These  individual  initiatives 
consist  of  multi-agency  proposals  that  focus  on  dismantling 
major  drug  organizations.  A  review  of  the  funding  requested 
for  each  initiative  is  conducted  by  ONDCP.  Once  ONDCP 
reviews  the  initiatives  as  being  consistent  with  the  National 
Drug  Strategy,  funding  is  transferred  to  the  Department  of 
Justice . 
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The  $28  million  in  Federal  funding  is  specifically  used  for 
various  operational  support  needs  and  equipment.  HIDTA 
funding  is  not  used  for  salaries  of  Federal  agents  or 
attorneys,  but  permanent  change  of  station  and  transfer  costs 
have  been  funded,  as  have  administratively  uncontrollable 
overtime  (AUO)  costs. 

Within  the  Department,  the  HIDTA  program  is  actually  a 
funding  mechanism  that  augments  the  OCDETF  program.  HIDTA 
funding  can  make  a  difference  by  providing  operational 
support  to  task  force  operations  that  focus  on  major  drug- 
related  organizations  and  offenses.  Virtually  all  cases 
developed  as  a  result  of  the  infusion  of  HIDTA  resources  will 
be  prosecuted  as  OCDETF  cases.  HIDTA  funding  has  given  the 
Department's  successful  OCDETF  program  an  added  boost, 
allowing  proven  techniques  to  be  applied  to  major  drug 
organizations  in  the  key  HIDTA  areas. 

050  Funding  for  Justice  Accounts 

QUESTION:  I  see  that  you  are  requesting  about  $250  million 
in  1993  under  the  defense  discretionary  area.  Over  $170 
million  is  related  to  the  Radiation  Compensation  Trust  Fund 
and  its  administration  and  $80  million  is  labeled  the  Special 
ProgrM  of  the  FBI. 

How  were  you  able  to  convince  the  Administration  these 
initiatives  fall  under  the  defense  versus  domestic  discre¬ 
tionary  category  of  spending? 

ANSWER:  A  decision  was  made,  during  the  1993  budget  process, 
to  realign  resources  among  budget  functions,  where  appropri¬ 
ate  and  when  in  compliance  with  the  Budget  Enforcement  Act. 

Funds  were  appropriated  through  the  Department  of  Defense 
(DOD)  in  1992  for  the  Radiation  Exposure  Compensation  Trust 
Fund  because  the  actions  of  DOD  created  the  need  for  the 
program.  Therefore,  although  Justice  administers  the  Fund, 
it  remains  appropriate  for  it  to  be  funded  from  defense 
discretionary  resources  in  1993. 

Historically,  all  of  the  FBI's  resources  have  been  included 
under  the  Domestic  Discretionary  Category,  or  the  750 
(Administration  of  Justice)  budget  function.  A  portion  of 
the  FBI's  Foreign  Counterintelligence  Program  can,  categori¬ 
cally,  be  defined  as  supporting  national  security.  In  addi¬ 
tion,  with  the  changes  taking  place  in  the  geo-political 
world,  the  FBI  is  in  the  midst  of  a  realignment  of  Foreign 
Counterintelligence  program  resources  focusing  on  new  and 
revised  strategies  that  support  national  defense  goals  and 
objectives . 

A  new  initiative,  called  the  ’’Special  Program",  is  being  es¬ 
tablished  under  the  Defense  Discretionary  Category,  or  the 
050  budget  function  to  capture  the  national  defense-related 
resources  within  the  FBI.  It  consists  of  a  base  adjustment 
of  $71,100,000,  578  positions  (including  354  agents)  and  565 
workyears  from  the  751  budget  function  to  the  050  budget 
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function.  In  addition,  a  program  enhancement  of  $8,900,000, 
5  positions  (including  4  agents)  and  1  workyear  is  requested 
for  the  Advanced  Telephony  Program,  now  located  in  the  050 
budget  function.  In  total,  the  1993  request  for  the  "Special 
Program"  in  the  050  budget  function  is  $80,000,000,  583 
positions  (including  358  agents)  and  566  workyears. 


QUESTIONS  SUBMITTED  BY  SENATOR  DANIEL  K.  INOUYE 

Redress  Questions 

QUESTION:  In'  its  1993  budget,  the  Department  proposes  to 

eliminate  the  education  component  of  the  civil  Liberties  Act 
of  1988  (Public  Law  100-383) • 

What  is  the  Department's  justification  for  the  elimination 
of  the  education  component,  especially  in  light  of  anti-Asian 
American  sentiments? 

ANSWER:  There  are  three  reasons  underlying  our  recommen¬ 

dation  for  the  elimination  of  the  educational  component  of 
the  Act.  First,  the  s^ize  of  the  Federal  deficit  constrains 
our  ability  to  provide  funding  for  this  program.  Second,  we 
believe  that  the  Federal  Government  has  supported,  and  will 
continue  to  support,  activities  that  serve  to  educate  Ameri¬ 
cans  about  the  internment.  For  example,  the  Smithsonian 
Institution  has  established  a  permanent  exhibit  at  the 
National  Museum  of  American  History  on  the  internment  of 
Japanese  Americans.  In  addition,  on  March  3,  1992,  President 
Bush  signed  legislation  to  designate  the  Manzanar  Relocation 
Center  as  a  National  Historic  Landmark  and  to  establish  a 
series  of  other  landmarks  of  historic  interest  to  Japanese 
Americans.  Finally,  there  have  been  a  number  of  private 
efforts,  largely  within  the  Japanese  American  community,  to 
present  information  about  the  internment  through  forums, 
films,  publications,  and  the  like. 

QUESTION;  The  Department's  budget  proposal  requests  an  addi¬ 
tional  $250  million  to  address  the  estimated  12,500  increase 
in  eligible  recipients.  In  addition,  the  Department  proposes 
to  terminate  the  Civil  Liberties  Public  Education  Fund  to  the 
date  by  which  all  funds  have  been  expended  or  by 
September  30,  1994. 

How  confident  is  the  Department  that  the  projected  number  for 
the  increase  will  not  extend  beyond  the  12,500  eligible 
recipients? 

ANSWER:  The  Office  of  Redress  Administration  has  not 

completed  the  verification  process  for  all  potentially 
eligible  individuals.  Thus  it  is  important  to  remember  that 
our  estimate  of  75,000  is  just  that  —  an  estimate.  We 
expect  to  have  a  more  accurate  estimate  within  the  next  few 
months,  as  our  verification  process  nears  completion. 

QUESTION!  If  an  accurate  figure  is  difficult  to  obtain  at 
this  point  in  time,  would  the  Department  want  Congress  to  au- 
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thorize  additional  funds  (above  the  $250  million)  to  ensure 
that  all  eligible  recipients  are  covered  under  the  program. 

ANSWER:  We  do  not  recommend  amending  our  request  at  this 
time.  However,  if  we  determine  that  additional  funds  are 
needed,  we  will  notify  Congress  after  clearing  the  request 
through  the  Office  of  Management  and  Budget. 

QUESTION:  What  is  the  Department's  justification  for 
terminating  the  civil  Liberties  Public  Education  Fund  by 
September  30,  1994? 

ANSWER:  The  Department  believes  that  its  outreach  programs 
have  been  quite  effective  and  that  all  eligible  individuals 
have  been  located  and  paid  more  quic)cly  than  was  anticipated 
at  the  time  the  Act  was  passed.  A  related  proposal  in  our 
draft  legislation  will  allow  the  Department  an  additional  180 
days  after  the  final  payment  from  the  Fund  to  complete  phase- 
down  activities  of  the  Office  of  Redress  Administration 
(ORA)  ,  which  was  established  to  implement  the  1988  Act. 
These  activities  would  include  archiving  case  files,  as 
required  by  the  Act,  inventorying  equipment,  and  securing  the 
computer  system  operated  by  ORA. 

Current  law  requires  that  the  fund  terminate  the  earlier  of 
August  10,  1998  or  when  all  funds  have  been  disbursed. 


QUESTIONS  SUBMITTED  BY  SENATOR  DALE  BUMPERS 

Immigration  and  Naturalization  Service 

QUESTION:  Mr.  Attorney  General,  the  current  controversy  over 
the  stream  of  Haitians  attempting  to  make  their  way  to  the 
United  States  has  generated  much  debate  over  the  proper 
definition  of  a  refugee.  How  much  is  the  processing  of  all 
these  people  costing?  How  much  will  it  cost  to  admit  and 
process  those  who  are  deemed  to  be  true  refugees  under  your 
current  reading  of  the  standard?  If  they  are  true  refugees, 
what  role  should  cost  play  in  determining  whether  to  admit 
them? 

ANSWER:  The  Haitians  who  are  being  intercepted  at  sea  and 
brought  to  the  Naval  Base  at  Guantanamo  Bay,  Cuba,  are  being 
processed  as  applicants  for  political  asylum.  Both  refugees 
and  asylees  are  defined  as  persons  who  are  unable  or  unwill¬ 
ing  to  return  to  their  country  of  nationality,  or  to  seek  the 
protection  of  that  country  because  of  persecution  or  a  well- 
founded  fear  of  persecution  based  on  race,  religion,  nation¬ 
ality,  membership  in  a  particular  social  group,  or  political 
opinion.  The  distinction  between  a  refugee  and  an  asylee  is 
that  an  asylee  is  one  who  is  physically  present  in  the  United 
States  or  at  a  port-of-entry .  A  refugee  is  any  person  who 
is  outside  his  or  her  country  of  nationality,  but  not  in  the 
United  States  when  they  make  their  request  for  refugee 
status.  As  of  June  30,  1992,  political  asylum  pre-screening 
interviews  were  completed  for  some  38,007  Haitians  at  a  cost 
of  approximately  $3.10  million.  This  Ls  the  INS's  cost 
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including  personnel  and  support  costs  at  Guantanamo  Bay, 
Cuba . 

As  of  June  30,  1992,  some  11,119  Haitians  had  been  able  to 
demonstrate  a  credible  fear  of  persecution  if  they  were  to 
be  returned  to  Haiti.  The  approximate  cost  of  processing 
these  individuals'  political  asylum  cases  once  they  arrive 
in  the  United  States  is  an  additional  $1.90  million. 

Cost  is  not  a  consideration  when  determining  whether  an 
individual  with  a  valid  asylum  claim  should  be  admitted  to 
the  United  States. 

Violent  Crime  Initiative 

QUESTION;  Many  of  the  agents  involved  in  counterespionage 
activities  are  to  be  moved  to  anti-gang  activities  in  cities 
around  the  country,  including  Little  Rock,  I  welcome  the 
added  attention  to  the  pressing  problem  of  gang  activity,  but 
I  am  concerned  that  there  isn't  some  element  of  trying  to 
find  something,  anything  for  these  people  to  do  to  avoid 
budget  cuts  in  these  tight  budgetary  times.  Would  you 
comment  on  that? 

ANSWER:  In  response  to  the  initiative  of  President  Bush  and 
Attorney  General  Barr  to  combat  the  spiraling  incidences  of 
violence  plaguing  communities  throughout  this  Nation, 
Director  William  S.  Sessions  established  crimes  of  violence 
as  one  of  the  FBI's  national  priorities  and  made  the  assess¬ 
ment  that  a  reprogramming  of  300  special  agents  from  the 
Foreign  Counterintelligence  (FCI)  program  was  appropriate. 

On  August  11,  1991,  the  Uniform  Crime  Report  (UCR)  released 
the  1990  statistics  for  crime  in  the  United  States,  which 
revealed  that  violent  crimes  increased  by  11  percent  over 
1989,  22  percent  since  1986,  and  34  percent  since  1981. 

According  to  the  FBI  Training  Division's  National  center  for 
the  Analysis  of  Violent  Crime,  in  1960  there  were  over  8,000 
homicides  in  the  United  States.  In  1991,  we  experienced  over 
23,000  homicides.  While  the  drastic  increase  in  homicides 
is  nearly  three-fold,  what  is  alarming  is  the  overall 
declining  solution  rate.  That  is,  the  percentage  of  cases 
that  are  cleared  by  law  enforcement.  In  1961,  the  solution 
rate  was  93  percent.  In  contrast,  the  solution  rate  in  1991 
declined  to  67  percent,  and  is  expected  to  be  even  lower  in 
1992.  Nearly  7,000  homicide  cases  from  calendar  year  1991, 
remain  unsolved. 

The  decision  to  reprogram  300  special  agents  from  the  FCI 
Program  to  the  Violent  Crimes  and  Major  Offenders  Program  in 
1992  was  based  on  a  current  assessment  reflecting  these 
increases  in  crimes  of  violence  and  changes  in  the  national 
security  threat  resulting  from  recent  world  events.  This 
reprogramming  decision  will  enhance  the  FBI's  Violent  Crime 
and  Major  Offenders  Program  efforts  to  assist  Federal,  State 
and  local  efforts  and  will  facilitate  the  creation  of  FBI- 
directed  Federal  gang  task  forces  to  combat  the  increase  in 
violent  street  crimes.  The  FBI's  “Safe  Streets"  initiative 


250 


is  designed  to  complement  existing  Federal,  State  and  local 
investigative  resources  that  are  already  in  place  and, 
additionally,  provide  a  vehicle  for  the  initiation  of  an 
investigation  where  there  are  no  current  investigations  being 
conducted  and  a  need  exists.  In  summary,  the  need  for  an 
enhanced  effort  against  violent  crime  existed  far  before  the 
reprogramming  was  contemplated. 

War  on  Drugs 


QUESTION:  Where  do  we  stand  on  the  "War  on  Drugs"?  What  are 
we  getting  for  all  the  billions  we  are  throwing  at  this 
problem?  Don't  we  need  to  direct  more  of  our  resources 
toward  curbing  demand  in  the  United  States? 

ANSWER:  The  scope  of  this  Nation's  ’’War  on  Drugs"  is  one 

that  cannot  be  won  overnight  but  through  a  sustained  and 
comprehensive  attack  on  many  frorrts.  The  President's  1992 
National  Drug  Control  Strategy  emphasizes  a  balanced,  inte¬ 
grated  strategy  focusing  on  both  supply  reduction  through  law 
enforcement,  and  demand  reduction  through  prevention, 
education,  and  treatment.  The  Strategy  states  that  "treat¬ 
ment  and  education  stand  little  chance  of  succeeding  if  they 
must  compete  in  a  neighborhood  where  drug  dealers  flourish 
on  every  corner." 

The  overall  objective  of  the  President's  strategy  is  to  re¬ 
duce  drug  use.  This  can  be  accomplished  by  reducing  both  the 
supply  of  and  demand  for  drugs.  Reducing  the  demand  for 
drugs  can  be  accomplished  by  preventing  and  deterring  new  and 
casual  users  as  a  primary  objective,  and  by  treating  existing 
users.  Reducing  the  supply  of  drugs  can  be  accomplished  by 
sharpening  the  focus  of  the  attack  on  drug  trafficking 
organizations,  first  by  identifying  the  principal  organiza¬ 
tions  and  then  by  developing  and  implementing  specific  plans 
to  dismantle  those  organizations. 

Progress  continues  in  this  "war."  For  example,  between  1988 
and  1991,  the  following  accomplishments  have  been  achieved; 

•  Current  overall  drug  use  dropped  13  percent;  current 
adolescent  drug  use  dropped  27  percent. 

•  Occasional  use  of  cocaine  dropped  22  percent;  adolescent 
cocaine  use  dropped  an  astounding  63  percent. 

•  Current  users  of  marijuana  dropped  by  about  2  million 
- ---since  1988,  a  drop  of  over  16  percent. 

•  Among  persons  12  to  17  years  of  age,  current  use  of  any 
illicit  drug  is  down  more  than  25  percent  since  1988, 
and,  according  to  the  High  School  Senior  Survey,  drug  use 
by  high  school  seniors  has  dropped  to  its  lowest  level 
since  the  survey  began  in  1975. 

•  Student  approval  of  occasional  marijuana  and  cocaine  use 
dropped  by  29  percent  and  47  percent  respectively. 
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•  Federal  drug  seizures  in  1991  continued  to  be  substan¬ 
tial,  with  figures  totaling  several  hundred  thousands  of 
pounds  of  cocaine,  heroin,  and  marijuana  seizures. 

Simply  put,  our  efforts  have  been  reaching  the  casual  user 
and  overall  drug  use  is  down.  However,  because  the  hard-core 
addict  is  harder  to  reach,  this  is  not  the  time  to  reduce  our 
efforts.  As  was  mentioned  earlier,  only  through  collective 
efforts  by  the  Government,  private  sector,  families,  church¬ 
es,  and  communities  can  we  continue  to  reduce  drug  use  in 
this  country  in  the  future. 

In  summary,  supply  reduction  through  law  enforcement  is 
obviously  not  the  only  answer  to  this  Nation's  drug  problem. 
Drug  demand  reduction  through  treatment,  education  and  moral 
suasion  is  an  essential  part  of  the  solution  as  well. 
Enhanced  resources  are  justified  on  both  fronts  for  1993. 

Mississippi  River  Delta 

QUESTION:  Mr.  Attorney  General,  two  years  ago  this  Subcom¬ 

mittee  asked  the  Bureau  of  Prisons  to  consider  the  benefits 
and  impact  of  locating  Federal  prisons  in  the  lower  Missis¬ 
sippi  River  delta  area.  As  a  result  of  the  BOP's  study,  a 
decision  was  made  to  locate  two  prisons  in  the  delta.  Since 
the  real  economic  benefit  to  the  delta  won't  be  felt  until 
construction  begins  on  the  facilities,  would  you  estimate 
when  construction  will  begin?  Will  the  Department  of  Justice 
and  the  Bureau  of  Prisons  make  every  effort  to  get  these 
facilities  completed  as  quickly  as  possible?  Are  there  plans 
to  locate  more  facilities  in  the  delta,  or  to  increase  the 
size  of  the  facilities  that  are  now  under  consideration? 

ANSWER:  Actually,  the  Bureau  of  Prisons,  pursuant  to  the 
Delta  study,  made  a  commitment  to  move  forward  on  the 
environmental  impact  statement  (EIS)  for  correctional 
facilities  in  three  sites;  Yazoo  City,  MS;  Forrest  City,  AR; 
and  Pollock,  LA.  The  EIS  process  has  already  begun  at  the 
first  two  sites,  and  we  have  conducted  the  initial  site 
investigation  on  the  third. 

The  Bureau  of  Prisons  anticipates  that  site  preparation  at 
Yazoo  City  and  Forrest  City  can  begin  in  mid-1993  with  major 
construction  commencing  in  the  Fall  of  1993.  The  Department 
of  Justice  and  the  Bureau  of  Prisons  will  make  every  effort 
to  complete  these  facilities  as  timely  and  cost-effectively 
as  possible.  We  are  currently  reviewing  our  capacity  needs 
by  security  level  and  geographic  distribution. 

QUESTION:  The  two  facilities  in  the  lower  Mississippi  delta 
areas  are  the  same  size,  662  beds,  but  the  construction 
request  for  one  is  double  the  amount  of  the  other.  Would  you 
please  describe  what  is  planned  for  the  two  facilities  and 
briefly  explain  why  one  is  so  much  more  expensive  than  the 
other? 

ANSWER:  Our  1993  request  includes  full  funding  for  the 

Mississippi  facility  and  funding  to  initiate  design  and  site 
work  for  the  Arkansas  facility.  The  balance  of  the  Arkansas 
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funding  will  be  included  in  future  budget  requests.  The  full 
funding  cost  for  Yazoo  City,  Mississippi,  is  $79,603,000  and 
the  full  funding  cost  for  Forrest  City,  Arkansas,  is 
$76,603,000. 

QUESTION:  The  Bureau  of  Prisons  is  planning  a  medical  center 
and  camp  with  750  beds  at  an  undetermined  site.  When 
selecting  the  site  for  that  facility,  will  BOP  take  into 
consideration  the  cost  benefits  that  would  be  derived  from 
obtaining  an  existing  medical  facility? 

ANSWER:  When  planning  the  development  and  activation  of  new 
facilities,  the  BOP  always  weighs  the  options  of  acquisition, 
conversion  or  new  construction.  Where  a  viable,  cost- 
effective  acquisition  or  conversion  exists,  it  has  been  the 
BOP's  historic  practice  to  utilize  these  alternatives  instead 
of  new  construction.  Due  to  the  unique  combination  of 
security  and  medical  requirements  of  a  correctional  medical 
institution,  the  acquisition  or  conversion  options  are 
necessarily  limited,  especially  in  the  geographic  portions 
of  the  country  where  our  greatest  need  exists,  the  northeast 
and  west.  Several  of  the  military  properties  on  the  base 
closure  list  have  hospitals  that  may  provide  conversion 
alternatives,  and  the  BOP  is  actively  exploring  these  with 
the  Department  of  Defense. 

QUESTION:  I  am  pleased  to  see  that  the  Bureau  of  Prisons  is 
planning  to  acquire  and  renovate  surplus  facilities  such  as 
former  military  bases.  What  criteria  will  the  BOP  take  into 
consideration  in  selecting  which  bases  to  acquire? 

ANSWER:  We  have  applied  our  standard  site  selection  criteria 
to  bases  on  both  base  closure  lists  1  and  2,  and  selected 
approximately  39  bases  for  further  consideration.  At  this 
time,  we  have  targeted  bases  in  those  areas  of  the  country 
where  projections  indicate  the  greatest  number  of  inmates 
will  come  into  our  system  in  the  future,  and  in  those  areas 
where  our  existing  facilities  are  experiencing  overcrowding. 

Additionally,  our  selection  criteria  identified  bases  with 
existing  correctional  facilities'  and  hospitals  which  are  of 
the  size  that  could  be  considered  for  cost-effective  conver¬ 
sion  to  Federal  correctional  use. 


QUESTIONS  SUBMITTED  BY  SENATOR  FRANK  R.  LAUTENBERG 

Weed  and  Seed  Program 

QUESTION:  How  will  localities  be  selected  to  participate  in 
the  Administration's  proposed  Weed  and  Seed  Program?  Who 
will  make  the  selection  decisions?  What  criteria  will  be 
used? 

ANSWER:  In  1992,  the  Department  will  fund  Weed  and  Seed 
demonstration  projects  in  16  cities.  Factors  that  were 
considered  in  selecting  the  16  cities  invited  to  participate 
under  the  limited  competition  included:  the  existence  of  a 
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severe  crime  problem  within  the  city;  a  demonstrated  presence 
of  successful  Department  of  Justice  and/or  other  anti-drug 
programs;  the  potential  for  strong  and  active  community  group 
participation;  a  geographic  diversity  of  sites;  and  a  balance 
of  large  and  mid-size  cities.  For  1993,  the  Department  is 
considering  holding  a  National  Competition. 

For  1993,  the  President's  budget  proposes  a  substantially- 
expanded  program.  Under  the  Attorney  General's  leadership, 
the  Office  of  National  Drug  Control  Policy  and  the  Depart¬ 
ments  of  Labor,  Education,  Health  and  Human  Services, 
Transportation,  Agriculture,  and  Housing  and  Urban  Develop¬ 
ment  will  coordinate  social  services  and  community  assistance 
programs.  The  Attorney  General  will  solicit  plans  from  State 
and  local  governments  to  revitalize  neighborhoods  using 
programs  administered  by  these  agencies  and  will  review  and 
approve  these  plans  in  consultation  with  the  Federal  agency 
to  which  the  funds  are  appropriated. 

Pursuant  to  program  guidelines  promulgated  by  the  Attorney 
General,  local  applicants  will  submit  proposals  to  the 
Department  of  Justice.  The  precise  criteria  that  will  be 
used  in  the  1993  selection  process  is  currently  undergoing 
refinement  by  representatives  of  the  involved  Federal 
agencies  but  the  final  criteria  can  be  expected  to  include 
the  following  factors: 

•  Identify  existing  Federal,  State  and  local  resources  for 
the  targeted  community  that  will  be  dedicated  to  the  Weed 
and  Seed  effort, 

•  Demonstrate  a  working  partnership  among  law  enforcement 
agencies,  including  local  prosecutors,  and  between  law 
enforcement  and  community  service  providers. 

•  Identify  private  sector  resources,  including  corporate 
contributions  and  individual  commitments,  to  be  included 
in  the  Weed  and  Seed  effort. 

•  Demonstrate  a  balanced,  comprehensive  plan  that  addresses 
getting  violent  offenders  off,  the  streets,  supports  drug 
and  crime  prevention,  and  includes  other  efforts  at 
neighborhood  revitalization  through  strategies  to  create 
jobs  and  opportunities. 

•  Target  previously-designated  Enterprise  Zones  with 
documented  drug,  gang  and  violent  crime  problems. 

QUESTION:  I  understand  that  this  program  has  already  been 

Implemented  in  Trenton,  New  Jersey*  Do  you  anticipate  that 
any  other  New  Jersey  localities  would  benefit  by  the  funds 
requested  for  1993? 

ANSWER:  The  Weed  and  Seed  project  in  Trenton,  New  Jersey, 

is  targeted  at  four  neighborhoods.  This  project  is  pro¬ 
ceeding  with  very  good  results.  If  competition  for  1993 
funding  is  open  nationwide,  other  cities  in  New  Jersey  would 
be  eligible  to  compete. 
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QUESTIONS  SUBMITTED  BY  SENATOR  WARREN  RUDMAN 

Weed  and  Seed  Initiative 

QUESTION:  In  1991,  the  Department  began  a  Weed  and  Seed 

Initiative  at  three  sites  (weeding  out  crime  and  seeding  the 
community  to  revitalize  the  economic  structure  of  the 
neighborhood) •  Last  year,  the  Subcommittee  approved  $9 
million  to  expand  this  initiative.  The  1993  budget  requests 
a  total  of  $30  million  for  Weed  and  Seed  --  $20  million  for 
United  States  Attorneys'  law  enforcement  efforts  and  $10 
million  in  the  Office  of  Justice  Programs  for  community 
policing  efforts.  However,  this  is  small  potatoes  compared 
to  the  $470  million  in  '*seed  money"  requested  through  other 
Departments  and  agencies. 

Are  Secretaries  Alexander,  Sullivan,  Martin,  and  Kemp  fully 
committed  to  this  initiative? 

ANSWER:  All  Federal  agencies  participating  in  the  Weed  and 

Seed  program  are  committed  to  making  this  effort  a  success. 
The  Secretaries  of  the  Departments  of  Education  (DEd) ,  Health 
and  Human  Services,  Labor  (DOL) ,  Housing  and  Urban  Develop¬ 
ment  (HUD) ,  Agriculture  and  Transportation  are  fully  commit¬ 
ted  and  enthusiastically  supportive  of  the  Weed  and  Seed 
program.  A  Weed  and  Seed  interagency  working  group  composed 
of  representatives  from  each  of  these  agencies  meets  on  a 
weekly  basis  with  representatives'  of  the  Department  of 
Justice  to  discuss  and  develop  the  Weed  and  Seed  implementa¬ 
tion  strategy  and  procedures  for  1993.  Further,  many  of 
these  agencies  are  working  aggressively  with  their  grant 
recipients  in  an  effort  to  encourage  them  to  target  resources 
to  the  pilot  sites  funded  by  the  Department  of  Justice  in 
1991  and  1992.  These  resources  include  Public  Housing  Drug 
Elimination  Grants  at  HUD;  Job  Training  Partnership  Act  re¬ 
sources  and  Youth  Opportunities  Unlimited  demonstration 
grants  at  DOL;  and  Chapter  1,  School  Improvement,  Vocational 
Education,  Impact  Aid,  and  Even  Start  resources  at  DEd. 
Additionally,  both  of  the  pilot  sites  funded  by  the  Depart¬ 
ment  of  Justivce  in  1,^91,  Trenton,  New  Jersey  and  Kansas  City, 
Missouri,  are  working  with  regional  offices  of  Federal 
agencies  to  secure  resources  for  their  Weed  and  Seed  pro¬ 
jects  , 

C 

QUESTION:  Are  you  aware  of  any  opposition  to  the  "Seed 

Component"  of  the  initiative? 

ANSWER:  The  Office  of  Justice  Programs  (OJP)  has  been 

working  with  national  organizations  to  address  issues  they 
initially  raised  regarding  implementation  of  the  program  and 
the  selection  of  cities  for  Weed  and  Seed  funding.  Those 
issues  were  fully  addressed  by  OJP  and  the  organizations  are 
now  supportive  of  the  program.  At  all  levels  of  government 
—  Federal,  State  and  local  —  there  is  full  recognition  that 
success  of  the  Weed  and  Seed  program  can  only  be  achieved  by 
linking  social  service  programs  with  law  enforcement  efforts. 


255 


QUESTION:  Can  the  initiative  succeed  if  the  ''seed**  monies 
are. not  provided? 

ANSWER:  Seed  programs  are  essential  to  the  success  of  the 
program.  The  Weed  and  Seed  program  includes  four  elements: 
(1)  Suppression  —  which  builds  on  a  partnership  among  law 
enforcement  agencies  and  consists  primarily  of  enforcement, 
adjudication,  prosecution  and  supervision  activities  designed 
to  target,  apprehend  and  incapacitate  violent  street  crimi¬ 
nals  who  terrorize  neighborhoods;  (2)  Community-Oriented 
Policing  —  which  operates  in  support  of  intensive  law 
enforcement  suppression  and  provides  a  "bridge'*  to  the 
prevention,  intervention  and  treatment  as  well  as  neighbor¬ 
hood  reclamation  and  revitalization  components;  (3)  Preven¬ 
tion,  Intervention  and  Treatment  —  which  focuses  on  provid¬ 
ing  activities  such  as  youth  seirvices,  school  programs, 
community  programs,  and  support  groups  designed  to  develop 
positive  community  attitudes  toward  combatting  narcotics  use 
and  trafficking;  and  (4)  Neighborhood  Restoration  —  which 
consists  of  programs  that  bring  about  economic  development 
and  provide  economic,  educational,  recreational  and  other 
vital  opportunities  along  with  enhanced  living  conditions  and 
long-term  neighborhood  revitalization.  The  effectiveness  of 
Weed  and  Seed  is  dependent  on  a  coordinated  effort  by  law 
enforcement,  community  groups  and  social  service  agencies, 
government  and  private,  to  work  together  to  revitalize  dis¬ 
tressed  neighborhoods  in  a  fully  comprehensive  manner. 
Resources  provided  by  the  Federal  Government  are  important 
in  the  early  stages  of  Weed  and  Seed  implementation;  however, 
the  ultimate  responsibility  for  long-term  economic  and  social 
improvements  rests  with  State  and  local  governments  and  the 
communities,  churches,  schools,  and  families. 

QUESTION:  The  bill  language  giving  the  Attorney  General 
authority  over  Weed  and  Seed  monies  appropriated  to  other 
departments  is  liable  to  be  controversial.  Is  the  bill 
language  necessary  or  can  you  work  at  a  cabinet  level  to 
carry  out  the  initiative  while  leaving  administration  of 
specific  progrzuns  to  the  Departments  which  would  otherwise 
run  those  prograuns? 

ANSWER:  An  interagency  working  group  has  been  established 
at  the  Federal  ]-evel  to  determine  and  establish  procedures 
for  the  operation  and  implementation  of  the  Weed  and  Seed 
program.  At  this  time,  it  is  envisioned  that  each  Federal 
agency  will  be  responsible  for  the  administration  of  its  own 
grant  programs. 

Gasoline  Excise  Tax  Avoidance  Schemes 


Question:  Your  1993  request  for  the  Tax  Division  includes 
an  increase  of  10  positions  and  $431,000  to  support  a 
criminal  enforcement  initiative,  directed  at  investigating  and 
prosecuting  individuals  and  corporations  engaged  in  motor 
fuel  excise  tax  evasion.  You  cite  the  involvement  of  the 
four  New  York  organized  crime  families  in  evasion  schemes 
such  as  a  "daisy  chain"  where  a  bootlegger  purchases  gasoline 
and  moves  it  on  paper  down  a  chain  of  dummy  corporations. 
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The  examples  cited  In  your  justification  tooX  place  In  the 
early  to  mld-1980's.  The  1986  Tax  Reform  Act  changed  the 
collection  point  for  gasoline  taxes.  That  Act  regulred 
gasoline  excise  taxes  to  be  collected  upon  removal  from  the 
refinery.  In  your  view,  has  the  change  In  the  collection 
point  made  by  the  Tax  Reform  Act  put  an  end  of  the  schemes 
described  in  your  justification  which  occurred  in  the  early 
to  mid  80^8,  or  are  there  recent  examples  of  evasion  schemes 
as  well? 

ANSWER:  The  1986  Act  had  little  or  no  impact  in  stemming 
gasoline  tax  evasion.  Although  that  statute  generally 
imposed  the  tax  on  the  removal  or  sale  of  gasoline  by  refin¬ 
ers,  importers  or  terminal  operators,  it  exempted  from 
taxation  all  bulk  transfers  of  gasoline  within  the  terminal 
to  holders  of  registration  certificates.  ^Thus,  the  1986 
statute  permitted  the  tax-free  transfer  of  gasoline  not  only 
between  terminals,  but  also  among  registered  sellers  prior 
to  the  gasoline's  leaving  the  terminal  at  the  rack. 

The  exception  applicable  to  transfers  between  holders  of 
registration  certificates  was  exploited  by  criminals,  who 
used  forged,  stolen,  or  fraudulently-obtained  registrations 
to  facilitate  the  tax-free  transfer  of  gasoline.  These  tax- 
free  transfers  allowed  for  the  continued  use  of  "burn" 
companies  and  daisy  chain  schemes. 

Nor  have  the  1988  statutory  changes  prevented  evasion 
schemes.  They  continued  the  system  of  exemptions  from 
taxation  that  had  been  exploited  by  criminals  under  prior 
law. 

The  1988  rules  added  an  exception  that  permits  the  tax-free 
transfer  of  diesel  fuel  among  registered  sellers,  and  many 
of  the  schemes  employed  to  evade  taxes  on  gasoline  are  now 
being  used  to  evade  taxes  on  diesel  fuel.  In  addition,  a 
substantial  portion  of  diesel  fuel  tax  evasion  is  attribut¬ 
able  to  the  fraudulent  mislabelling  of  certain  kinds  of 
petroleum  products  --  for  example,  we  have  uncovered  schemes 
in  which  sellers  have  labeled  diesel  fuel  as  home  heating  oil 
(which  is  tax-exempt)  —  or  outright  smuggling.  Still  other 
schemes  involve  "splash  blenders,"  who  dilute  No.  2  diesel 
fuel  with  substances  like  mineral  oil  or  flammable  toxic 
waste  and  then  sell  the  increased  volume  of  diluted  fuel 
without  paying  the  applicable  taxes. 

We  do  not  have  sufficient  data  to  determine  whether  the  1990 
statutory  amendments  changing  some  collection  procedures  are 
likely  to  have  any  effect  on  reducing  evasion.  These 
amendments  did  not,  however,  change  any  of  the  rules  regard¬ 
ing  diesel  fuel.  With  54  criminal  investigations  pending 
concerning  post-1986  Act  violations  of  the  gasoline  excise 
tax  provisions  and  more  investigations  being  initiated  each 
month  by  the  IRS  and  the  FBI,  we  believe  that  the  modest 
increases  we  have  requested  are  required  to  deal  with  the 
expected  inventory  involving  both  pre-  and  post-1990  Act 
cases . 
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Facilities  2000 

QUESTION:  You  are  requesting  an  increase  of  $6,357,000  to 
continue  implementation  of  the  Facilities  2000  program  which 
will  consolidate  the  Department's  components,  acquire  new 
space,  and  renovate  the  Main  Justice  Building  over  a  10-year 
period.  Your  budget  submission  indicates  that  the  total 
estimated  cost  of  this  program,  subject  to  GSA's  prospectus 
process,  is  $850  million  to  $1  billion  over  the  ten-year 
period.  It  further  notes  that  Justice's  share  of  those  costs 
is  estimated  to  be  $125  million,  subject  to  further  negotia¬ 
tion. 

What  Kinds  of  things  are  included  in  your  share  of  these 
costs,  and  is  it  reasonable  to  expect  Justice,  rather  than 
G8A,  to  pay  for  them? 

ANSWER:  The  Department's  estimated  costs  are  for  those  items 
which  GSA,  according  to  the  Federal  Property  Management 
Regulations,  requires  the  component  occupying  the  space  to 
pay.  The  majority,  though  not  all,  of  these  costs  are 
related  to  replacement  of  technology-driven  systems  such  as 
telecommunications,  security,  automated  data  networks  and 
emergency  power  systems.  In  replacing  these  systems,  there 
is  frequently  an  upgrade  to  the  current  technology.  Requir¬ 
ing  agencies  to  fund  these  items  places  their  approval  with 
the  agency's  authorizing  and  appropriation  committees  which 
have  specific  oversight  as  opposed  to  the  GSA  committees. 
This  reinforces  the  oversight  of  the  appropriate  committees, 
and,  therefore,  the  Department  considers  this  a  reasonable 
method  of  funding. 

Parole  Commission  —  Alternative  Sanctions  Demonstration 

QUESTION:  The  Parole  Commission's  request  includes  $72,000 
for  a  pilot  project  in  the  Washington,  D.C.  -  Baltimore  area 
to  be  developed  in  conjunction  with  the  United  States  Proba¬ 
tion  Office  and  the  Bureau  of  Prisons  to  identify  technical 
parole  violations  (defined  as  mostly  illegal  drug  use 
violations)  and  develop  sanctions,  other  than  parole  revo¬ 
cation. 

Specifically,  what  Kind  of  technical  violations  will  the 
project  address? 

ANSWER:  The  technical  violations  addressed  by  the  project 
include  the  following:  substance  abuse  problems,  marginal 
offenses  such  as  traffic  violations  or  petty  theft,  failure 
to  report  as  directed  by  the  United  States  Probation  Office, 
failure  to  obtain  or  maintain  employment,  leaving  the 
district  without  permission,  non-payment  of  fines,  restitu¬ 
tion  or  child  support. 

QUESTION:  What  Kinds  of  alternative  sanctions  are  envi¬ 
sioned? 

ANSWER:  Technical  Parole  Violator  Sanctions  Centers  are 
live-in  centers  that  function  much  the  same  as  "halfway 
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houses*'  do  for  prisoners  being  released  from  incarceration. 
The  sanctions  center  provides  a  final  opportunity  for  the 
parolee  to  remain  out  of  prison  and  maintains  a  high  level 
of  control. 

QUESTION:  With  drug  abuse  being  the  driving  force  of  the 
violent  crime  in  this  city,  are  there  implications  for  the 
community  of  alternative  sanctions  for  these  violators? 

ANSWER:  Substance  abuse  problems  yield  the  largest  number 
of  technical  violations  among  the  potential  subjects.  It  is 
believed  that  the  intensive  supervision  and  control  exercised 
by  this  program  would  lead  to  long-term  reductions  in  drug 
abuse  violations  among  those  on  parole  with  a  corresponding 
reduction  in  the  level  of  violence.  However,  since  violent 
parole  violations  do  not  qualify  as  technical  violations,  the 
impact  of  this  program  on  the  level  of  violence  is  not  great. 
The  real  benefits  of  this  program  are  families  preserved, 
recidivism  rates  lowered,  cost  reductions  from  a  lowered  rate 
of  re-incarceration,  and  a  focus  on  treatment  and  rehabilita¬ 
tion  for  non-violent  offenders. 

QUESTION:  From  a  policy  standpoint,  are  ve  establishing  a 
different  standard  fcrr  parolees  who  abuse  drugs  than  for 
those  who  are  subject  to  the  sentencing  guidelines  and  new 
mandatory  minimums? 

ANSWER:  The  technical  violations  criteria  are  not  designed 
to  establish  a  different  standard  between  parolees  and  those 
subject  to  the  sentencing  guidelines.  The  types  of  viola¬ 
tions  that  will  be  referred  to  the  Sanctions  Cf^nters  will  be 
technical  and/or  minor  law  violations  which  would  not  be 
comparable  to  the  types  of  offenses  punishable  under  the 
sentencing  guidelines  or  subject  to  a  mandatory  minimum 
prosecution.  The  philosophy  of  this  program  is  quick 
treatment  of  problem  parolees  in  the  community  rather  than 
returning  these  non-violent  persons  to  prison. 

Lapse  Rates  —  AKA  Pamelas  Nose  Under  the  Tent 

QUESTION:  The  new  positions  requested  in  your  budget;  with 
few  exceptions,  are  lapsed  at  a  75-percent  rate.  It's  a 
classic  case  of  getting  the  camel's  nose  under  the  tent.  The 
Subcommittee  pays  for  the  nose  this  year  and  the  rest  of  the 
camel  in  1994.  For  the  record,  please  provide  the  following 
on  an  agency  by  agency  basis: 

The  costs  associated  with  the  same  number  of  new  positions 
at  a  50-percent  lapse* 

The  1994  costs  which  will  be  incurred  as  an  "adjustment  to 
base"  if  the  Subcommittee  were  to  approve  all  of  the  new 
positions  included  in  the  1993  request. 

ANSWER:  Attached  is  a  chart  (Column  A)  depicting  the  costs 
associated  with  the  same  number  of  new  positions  in  1993  at 
a  50-percent  lapse.  As  you  indicated,  most  of  the  Depart¬ 
ment's  positions  were  lapsed  at  a  75-percent  rate;  however, 
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for  those  organizations  that  did  not  use  a  VS-percent  lapse 
rate  the  adjustment  has  been  made  from  the  lapse  rate  shown 
in  the  budget  request.  Using  a  50-percent  lapse  results  in 
an  increased  1993  funding  need  of  $38,679,000.  Please  note 
that  this  chart  does  not  include  the  anticipated  1994  pay 
raise. 

Column  B  depicts  an  estimated  1994  cost  that  may  be  incurred 
as  an  *’adjustment-to-base"  if  the  Subcommittee  were  to 
approve  all  of  the  new  positions  included  in  the  1993  request 
at  the  75-percent  lapse  rate.  This  results  in  a  1994  cost 
of  $714,681,000.  The  largest  part  of  this  increase, 
$605,612,000,  is  associated  with  the  remaining  construction 
and  activation  costs  for  the  Federal  Prison  System.  These 
amounts  also  exclude  the  anticipated  1994  pay  raise. 
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Assets  Forfeiture  Fund  Capital  Surplus 

QUESTION:  You  are  projecting  a  capital  surplus  in  the  Assets 
Forfeiture  Fund  of  $49.9  million  for  1992. 
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How  confident  are  you  that  the  projection  is  accurate? 

Are  any  of  the  requests  funded  with  the  surplus  of  sufficient 
priority  to  require  appropriated  funding  if  a  capital  surplus 
is  not  available  for  them? 

ANSWER:  Through  February  1992,  income  to  the  Fund  this  year 
is  down  from  original  projections.  Fortunately,  expenses  are 
also  lower  than  projected.  As  a  result  of  this  slowed  cash 
flow,  the  Department  has  delayed  its  first  quarter  transfer 
to  the  Office  of  National  Drug  Control  Policy's  Special 
Forfeiture  Fund  until  such  time-^s^- estimates  indicate  that 
a  surplus  will  be  available  for  transfer.  As  you  know,  the 
Department  had  estimated  that  it  would  transfer  $28  million 
to  the  Special  Forfeiture  Fund  before  any  funds  were  set 
aside  as  the  1992  capital  surplus.  We  are  confident  that  a 
capital  surplus  will  be  available.  However,  we  are  not 
assured  that  the  surplus  will  reach  the  $49.9  million  in 
funding  needs  identified  as  advance  appropriations." 

The  purposes  identified  for  use  of  this  capital  surplus  are 
high  priority  items.  The  Administration  made  the  decision 
to  meet  these  budget  needs  with  the  potential  $49.9  million 
in  Fund  surpluses  in  lieu  of  new  appropriation  requests  to 
improve  the  chances  that  these  items  would  be  funded  in  1993. 
Therefore,  if  capital  surplus  funds  do  not  materialize,  the 
organizations'  budgets  would  be  reviewed  in  1993  for  possible 
reprogramming  action.  If  the  Administration  concludes  that 
these  items  are  of  higher  priority  than  items  for  which 
appropriated  funding  has  been  provided,  the  requisite 
reprogramming  notification  will  be  prepared  and  forwarded  to 
Congress . 


Civil  Liberties  Public  Education  Fund 


QUESTION:  The  1993  request  of  $500  million  to  continue 

reparation  payments  to  Japanese-Americans  interned  during 
World  War  II  exceeds  the  amount  authorized  for  the  permanent- 
indefinite  appropriation  by  $250  million.  Your  estimate  is 
based  on  a  revised  eligibility  level  of  75,000  eligible 
individuals,  12,500  more  than  estimated  by-the  original  Act. 

A  change  in  the  authorizing  statute  would  be  required  to 
extend  this  progriun.  Have  you  discussed  this  issue  with 
the  Chairman  and  Ranking  members  of  the  appropriate  autho¬ 
rizing  committees? 

ANSWER:  Draft  legislation,  which  included  an  increase  in  the 
authorization  and  several  other  amendments  to  the  Civil 
Liberties  Act,  was  submitted  by  the  Department  of  Justice  to 
the  House  and  Senate  on  February  25,  1992.  Hearings  on  the 
proposed  legislation  were  held  on  March  26,  1992,  before  the 
Administrative  Law  and  Governmental  Relations  Subcommittee 
of  the  House  Judiciary  Committee;  hearings  in  the  Senate  have 
not  been  scheduled. 

QUESTION:  Because  this  program  is  an  entitlement,  changes 

in  it  would  be  subject  to  the  PAYGO  provisions  of  the  Budget 
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Enforcement  Act.  Have  you  identified  offsets  for  the 
proposed  increase? 

ANSWER:  The  President's  1993  budget  includes  several 
proposals  that  are  subject  to  pay-as-you-go  requirements. 
Considered  individually,  the  proposals  that  increase  direct 
spending  or  decrease  receipts  would  fail  to  meet  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (OBRA)  requirement. 
However,  the  sum  of  all  of  the  spending  and  revenue  proposals 
in  the  President's  budget  would  reduce  the  deficit.  There¬ 
fore,  this  proposal  should  be  considered  in  conjunction  with 
the  other  proposals  in  the  1993  budget  that  together  meet  the 
OBRA  pay-as-you-go  requirement. 

Automated  Litigation  Support 

QUESTION:  Your  1993  request  includes  $10,653,000  to  begin 
an  upgrade  of  the  AMICUS  office  automation  system.  The  cur¬ 
rent  contract  expires  in  January  1994.  What  is  the  basis  for 
the  $10.6  million  estimate?  What  do  you  anticipate  the  total 
cost  of  this  upgrade  to  be? 

ANSWER:  The  1994  estimate  for  conversion  of  AMICUS  assumes 
that  the  AMICUS  organizations  (Civil,  Civil  Rights,  and 
Environment  Divisions,  and  the  Department's  senior  management 
offices)  will  begin  to  replace  "dumb  terminals"  with  personal 
computers  during  1993,  in  anticipation  of  a  new  uniform 
office  automation  contract  in  1994,  which  will  be  based  on 
personal  computer  local  area  networks.  The  total  cost  of 
replacing  the  AMICUS  II  system  in  the  1993  to  1995  timeframe, 
at  the  end  of  its  eight-year  system  life,  is  expected  to  be 
approximately  $30  million. 

Antitrust  Merger  Fees 


QUESTION:  The  Department  is  requesting  reduced  reliance  on 
the  Hart-Scott-Rodino  premerger  notification  filing  foes  from 
$13.5  million  to  $10  million. 

Last  year,  the  Subcommittee  reduced  the  fee  component  of  the 
Division's  funding  to  $13.5  million.  Your  budget  request 
indicates  that  $13.25  million  is  projected  to  be  collected 
in  1992.  What  is  the  basis  for  your  1993  estimate?  Is  there 
a  further  decrease  in  fees  projected? 

ANSWER:  Hart-Scott-Rodino  (HSR)  fee  collections  continue  to 
be  of  great  concern  and  remain  below  authorized  funding 
levels.  At  the  time  our  1993  budget  request  was  submitted 
for  consideration  by  the  Congress,  fee  collections  of  $13.25 
million  were  anticipated.  Taking  collections  received  to 
date  into  account,  however,  we  now  estimate  that  only  $12.8 
million  may  be  collected  this  year,  or  $450,000  less  than  our 
currently-authorized  level  of  $13.25  million.  This  estimate 
may  again  change  significantly,  as  the  fee  collection  process 
does  not  permit  accurate,  long-range  projection.  In  1992, 
Congress  exempted  the  Division  from  the  provisions  of  the 
Antideficiency  Act  so  that  the  Division's  total  revenue 
authority  was  available  for  obligation  despite  any  shortfall 
in  fee  collections.  In  1993,  no  such  authority  has  been 
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provided,  and  we  must  therefore  limit  spending  to  stay  within 
actual  collections. 

It  is  impossible  to  predict  with  any  certainty  what  the 
Division  will  receive  from  HSR  fee  revenues  until  the  last 
day  of  the  year.  Without  increased  certainty  in  our  funding 
levels,  it  is  difficult  to  manage  division  operations 
prudently  within  available  funding.  History  with  collections 
indicates  that  at  least  $10  million  in  fees  will  be  collected 
each  year.  Therefore,  we  have  requested  that  our  reliance 
on  fees  be  reduced  to  $10  million  in  1993,  with  any  surplus 
to  be  deposited  in  the  Treasury. 

INS  Inspections 

QUESTION:  Last  year's  Senate  report  directed  INS  to  hire  and 
maintain  sufficient  Inspectors  to  comply  with  a  45’*minute 
inspection  standard  for  passengers  arriving  at  airports. 
Where  are  you  in  terms  of  meeting  that  45-minute  standard? 

ANSWER:  The  INS  has  been  successful'  in  meeting  the  45-minute 
standard,  except  in  a  few  instances  when  heavy  peaking  or 
facility  constraints  resulted  in  reported  delays.  For 
example,  at  the  John  F.  Kennedy  International  Airport's  Trans 
World  Airlines'  terminal  on  February  29,  1992,  1,284  passen¬ 
gers  arrived  during  a  one-hour  period.  A  subsequent  arrival 
of  a  Boeing  747  flight  resulted  in  delays  despite  the 
Service's  staffing  of  all  available  booths. 

Federal  Prison  System  -  Salaries  and  Expenses 

QUESTION;  The  cost  of  Operating  the  Federal  Prison  System 
in  1983  was  just  under  $400  million.  For  1993/  you  are 
requesting  nearly  $1.9  billion.  This  is  a  375-percent 
increase  over  the  last  ten  years,  most  of  which  is  directly 
related  to  the  drug  problem.  Do  you  have  a  five-year 
projection  beyond  1993  for  operating  costs  for  the  Federal 
Prison  System? 

ANSWER:  Yes,  preliminary  Salaries  and  Expenses  projections 

for  1993  through  1997  are  estimated  below,  but  are  subject 
to  revision: 

In 

Billions 

$1.9 
2.5 
3.0 
3.4 
3.9 

Prison  Construction 

question:  Your  budget  includes  $172  million  for  new  con¬ 

struction.  Yet/  this  year's  request  represents  a  shift  in 
the  way  you  budget  for  the  costs  of  Federal  prisons.  In  the 
past/  we  have  provided  the  full  construction  cost  of  the 
prison  up  front.  This  year,  you  are  requesting  only  the 
architectural,  engineering  and  site  work  for  four  of  the 


1993 

1994 

1995 

1996 

1997 
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planned  facilities.  What  can  we  expect  in  terms  of  out-year 
costs  for  these  four  facilities? 

ANSWER:  The  cost  of  completing  these  facilities  are: 


Forrest  City .  $68,000,000 

Northeast  Medical  Center .  108,000,000 

Middle  District/Florida  Detention  Ctr.  50,000,000 
Sacramento  Detention  Center .  60,000,000 

total .  286,000,000 


QUESTION;  Are  we  buying  into  new  facilities  that  we  may  not 
be  able  to  afford  a  year  from  now? 

ANSWER:  The  continued  funding  of  additional  capacity  is 
imperative  if  the  Bureau  of  Prisons  is  to  be  able  to  manage 
the  projected  inmate  population  increases.  The  "split 
funding"  approach  is  intended  to  reflect  the  pattern  in  which 
construction  funds  are  actually  obligated.  The  future  years 
costs,  while  occurring  later  in  this  method  of  appropriation, 
will,  nonetheless  be  needed  to  complete  the  projects. 


QUESTIONS  SUBMITTED  BY  SENATOR  MARK  O.  HATFIELD 

National  Alzheimer^s  Patient  Alert  Program 

QUESTION:  It  is  estimated  that  there  are  over  four  million 
persons  in  the  United  States  currently  suffering  from 
Alzheimer's  Disease  and  related  dementia.  One  of  the  most 
alarming  and  potentially  life-threatening  behaviors  which 
accompanies  memory  Impairment  is  wandering.  With  memory 
impairment,  wandering  puts  the  patient  at  risk  of  becoming 
lost,  unable  to  request  or  seek  assistance  and  unable  to  fund 
his/her  way  home.  Equally  important,  the  potential  of 
wandering  is  very  frightening  to  f2unily  members  and  other 
caregivers.  Research  studies  have  estimated  that  59  percent 
of  Alzheimer's  sufferers  wander  and  that  wandering  is  seven 
times  greater  in  disabled  older  individuals  than  in  the 
general  population. 

Several  States  across  the  country  have  developed  localized 
identification  and  safety  networks  for  Alzheimer's  patients. 
Each  one  of  these  is  heavily  dependent  upon  local  law 
enforcement  authorities  to  find  lost  patients.  Existing 
local  wanderer's  progreuns  do  not  duplicate  the  efforts  or 
interfere  with  the  work  of  local  officials.  Instead  they 
attempt  to  facilitate  the  work  of  local  law  enforcement 
agencies  by  providing  information,  training  and  additional 
human  resources. 

In  recognition  of  the  strong  role  the  law  enforcement 
community  can  play  in  this  problem,  this  committee  provided 
$500,000  in  1992  to  the  Department  of  Justice  for  the 
development  of  a  National  Alzheimer's  Patient  Alert  Program.. 
It  is  my  understanding  that  the  Department  has  been  working 
with  the  National  Alzheimer's  Association  to  establish  a 
central  registry  of  information  to  assist  in  the  identifica- 
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tion  and  location  of  missing  memory-impaired  persons,  a 
national  toll-free  hotline  to  access  the  registry  and  a  Fax 
Alert  system  to  set  the  search  process  in  motion. 

Please  update  the  committee  on  the  Department's  work  in  this 
area.  Please  also  comment  on  the  role  of  local  law  enforce¬ 
ment  personnel  in  this  endeavor. 

ANSWER:  The  Office  of  Juvenile  Justice  and  Delinquency 

Prevention  (OJJDP)  awarded  the  $500,000  grant  to  the  Alzh¬ 
eimer's  Disease  and  Related  Disorders  Association  for  the 
National  Wanderers  Program  on  March  23,  1992. 

The  Association  is  focusing  on  the  following  design  and 
developmental  elements  of  the  program: 

•  Development  of  a  national  registry  toll-free  hotline.  Fax 
Alert  System,  and  label  and  bracelet  identification 
program; 

•  Determination  of  data  elements  for  the  registry  and  ID 
items  for  registrants,  as  well  as  beginning  the  regis¬ 
tration  system; 

•  Development  of  curriculum  guides  and  educational  materi¬ 
als  for  law  enforcement  and  emergency  health  care  per¬ 
sonnel,  utilizing  a  Train-the-Trainer  model; 

•  Development  of  a  national  awareness  program  on  wandering; 

•  Development  of  a  resource  kit  for  caregivers;  and 

•  Creation  and  initial  implementation  of  Area  Resource 
Centers  as  a  prototype  for  future  national  expansion. 
The  Centers  will  provide  training  for  trainers,  assist  in 
the  development  of  new  local  outreach  programs,  and 
increase  the  effectiveness  of  existing  programs. 

Local  law  enforcement  agencies  will  play  an  important  role 
in  the  program  since  in  most  cases  it  is  local  law  en¬ 
forcement  officers  who  make  the  initial  contact  with  missing 
Alzheimer  patients.  The  program  will  provide  Alzheimer 
patients  with  several  means  of  identification,  such  as 
bracelets  and  labels  bearing  an  800  number,  and  will  train 
police  to  look  for  these  items  when  they  observe  a  disori¬ 
ented  person.  A  central  registry,  which  will  be  reached 
through  an  800  number,  is  part  of  the  planned  program  and 
will  enable  the  police  to  learn  the  identity  of  an  Alzheimer 
patient  very  quickly.  The  project  also  includes  the  produc¬ 
tion  and  dissemination  of  brochures  and  training  videos  for 
police  in  handling  Alzheimer  patients.  OJJDP  will  assist  the 
grantee  in  developing  and  implementing  the  training  program 
for  police  and  security  personnel  and  will  serve  as  a  source 
of  information  and  liaison  for  cooperation  with  law  enforce¬ 
ment  agencies,  emergency  personnel,  and  private  security 
firms . 

The  Department  has  no  problems  with  the  merits  of  ^he 
proposal,  but  the  Administration  believes  that  it  may  be  more 
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appropriately  administered  by  another  Federal  agency,  such 
as  the  Department  of  Health  and  Human  Services. 

Immigration  and  Naturalization  Service 

QUESTION:  I  understand  that  there  has  been  a  considerable 
increase  in  passengers  destroying  passports  and  other  travel 
documents  in  order  to  resist  exclusion  from  the  United  States 
and  to  conceal  travel  identity.  Aside  from  seriously 
burdening  airlines  with  the  assessment  of  additional  fines, 
what  has  the  INS  done  to  alleviate  this  problem? 

ANSWER:  The  INS  has  actively  sought  to  provide  training  to 
airlines  in  the  detection  of  fraudulent  documents  at  various 
sites  overseas.  For  example,  the  Service  completed  a  joint 
training  project  with  other  members  of  the  International  Air 
Transport  Association-Control  Working  Group  (lATA-CWG)  at 
Singapore  and  Malaysia.  The  INS's  National  Fines  Office  has 
conducted  a  number  of  seminars  on  fines  for  carriers  to  help 
the  airlines  avoid  situations  that  result  in  fines.  The 
agency  also  plans  to  provide  "carrier  consultants"  at 
overseas  sites  in  the  near  future,  in  addition  to  the  ongoing 
training  that  is  provided  by  the  INS's  overseas  officers. 
In  addition,  the  Department  has  proposed  legislation  to 
address  this  issue. 

QUESTION:  At  least  one  airline  has  felt  forced  by  the  INS 
fine  policy  to  photocopy,  and  to  even  hold,  some  travel 
documentation.  In  fact,  I  am  told  that  this  airline's 
efforts  to  detect  fraudulent  documents  have,  in  some  cases, 
r<isulted  in  physical  threats  against  its  employees.  I  am 
advised  that  the  airlines  have  repeatedly  requested  help  in 
the  form  of  INS  "advisors**  at  key  airports  in  the  Pacific. 
What  has  INS  done  to  provide  such  assistance  and  to  take  some 
of  the  burden  off  the  carriers? 

ANSWER:  Funding  has  been  provided  in  order  to  conduct  a  60- 
day  test  period  of  assignment  of  Immigration  Officers  at 
selected  overseas  locations.  The  officers'  primary  duties 
will  be  to  act  as  consultants,  advisors,  and  training 
resources  to  members  of  the  passenger  carrier  industry. 
Specifically,  duties  would  entail: 

(1)  providing  training  on  fraudulent  and  counterfeit 
documentation,  liquidated  damages  and  fines  issues; 

(2)  examining  travel  and  related  documents  in  order  to 
detect  fraudulent  and  counterfeit  documentation  presented 
to  airlines  agents  prior  to  hoarding  a  flight  destined  to 
the  United  States; 

(3)  advising  carriers,  upon  request,  of  the  possible 
risks  involved  in  boarding  certain  profiled  passengers; 
and, 

(4)  providing  the  foundation  for  a  direct,  responsive 
link  between  the  industry  and  the  various  enforcement 
activities  of  the  INS. 
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Results  of  the  test  will  determine  whether  the  assignment  of 
personnel  could  be  made  on  a  permanent  basis  if  funds  and 
positions  become  available. 

QUESTION:  With  regard  to  the  issue  of  fines,  I  understand 
that  the  airline  industry  filed  a  petition  for  rule-maXing 
with  the  INS  last  April  seeking  a  cooperative  program  which 
would  waive  or  mitigate  fines  for  carriers  that  take  certain 
precautions  to  pr^ent  ^he  boarding  of  undocumented  or 
inadequately  documented  passengers.  What  action  has  the  INS 
taken  with  respect  to  this  petition? 

ANSWER:  On  April  1,  1992,  the  Commissioner  of  INS  signed 
final  regulation  8  CRF  270,  that  establishes  the  procedures 
for  Section  274C  of  the  Immigration  and  Nationality  Act.  The 
regulation  was  forwarded  to  the  Department  of  Justice  on 
April  2,  1992  for  review. 

QUESTION:  It  is  my  understanding  that  in  1986,  the  airlines 
agreed  to  support  INS  efforts  for  a  $5  inspection  fee  with 
the  understanding  that  the  proceeds  of  the  fee  would  be  used 
in  part  to  support  all  alien  detention.  With  this  in  mind, 
why  has  the  INS  reversed  itself  by  causing  the  airlines  to 
bear  the  burden  of  detaining  certain  classes  of  aliens  -- 
specifically,  those  who  have  destroyed  their  documents  and 
those  who  are  in  transit  without  visa  (TWOV)? 

ANSWER:  The  INS  has  been  using  the  Immigration  User  Fee 
Account  for  detention.  However,  under  the  agreement  between 
the  Service  and  the  carriers  for  transit  without  visa  passen¬ 
gers,  carriers  remain  responsible  for  the  custody  of  the 
passenger  in  immediate  and  continuous  transit  (without  visa) 
through  the  United  States.  Therefore,  if  a  passenger  who  was 
boarded  by  a  carrier  as  a  transit  without  visa  passenger 
destroys  his  documents  enroute  to  the  United  States,  the 
carrier  remains  responsible  for  the  custody  of  that  passenger 
until  departure. 

QUESTION:  Last  year,  a  45-minute  clearance  standard  was  set 
for  the  INS.  What  efforts  have  been  made  by  the  INS  to  meet 
that  standard  and  to  work  with  both  the  airport  authorities 
and  the  airlines  to  ensure  agreement  on  that  measurement? 

ANSWER:  The  Service  continues  to  work  closely  with  the  air¬ 
port  authorities  and  the  airlines  to  measure  the  Service's 
achievement  of  the  45-minute  standard.  Major  airports  report 
daily  to  INS  Headquarters  so  that  compliance  with  the  45- 
minute  standard  can  be  closely  monitored.  The  few  reported 
recent  delays  have  been  due  to  heavy  peaking  of  arriving 
flights  and  severe  facility  constraints.  Several  measures 
have  been  undertaken  to  further  our  progress  in  consistently 
meeting  the  45-minute  goal.  Those  measures  include  the 
expansion  of  the  Advanced  Passenger  Information  System  (APIS) 
and  the  special  "Blue  Lane"  processing.  Most  importantly, 
the  INS  is  actively  recruiting  to  fill  all  its  current 
inspector  vacancies.  Processes  that  previously  had  caused 
excessive  delays  in  hiring  are  being  removed  or  changed  to 
further  facilitate  the  hiring  process. 
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QUESTION:  Several  carriers  are  involved  in  a  test  to  provide 
both  Customs  and  INS  with  advanced  passenger  information 
(API) •  What  incentives  is  INS  offering  to  encourage  greater 
API  participation? 

ANSWER:  The  INS  encourages  carrier  participation  in  API  by 
continuing  to  offer  expedited  inspection  processing  through 
special  dedicated  booths  referred  to  as  "Blue  Lanes"  for 
those  who  are  API  passengers.  INS  inspections  processing  of 
air  passengers  arriving  in  the  United  States  is  expedited  by 
eliminating  the  need  to  perform  a  computer  query  at  the 
United  States  port-of-entry ,  given  that  such  query  had  been 
performed  prior  to  the  passenger's  arrival. 


QUESTIONS  SUBMITTED  BY  SENATOR  WYCHE  FOWLER,  JR. 

Justice  Training  Center 

QUESTION:  What  is  the  Justice  Department's  position  on 
consolidated  lav  enforcement  training  at  the  Federal  Law 
Enforcement  Training  Center  (FLETC)  at  Glynco,  Georgia? 

I  understand  the  Attorney  General  signed  the  Memorandum  of 
Understanding  which  established  the  FLETC  in  1970*  Doesn't 
that  action  commit  the  Justice  Department  to  have  all  of  its 
agencies,  except  the  FBI  which  already  had  its  own  facility 
in  1970,  carry  out  their  training  at  FLETC? 

ANSWER:  The  Department  of  Justice  supports  consolidated  law 
enforcement  training  at  FLETC,  and  is,  in  fact,  the  second 
largest  user  of  this  training  facility.  However,  it  is 
problematic  that  FLETC  has  not  and  can  not  accommodate  all 
the  DEA  agent  training  requirements,  especially  follow-on  and 
in-service  training  requirements  for  DEA  agents  and  support 
personnel.  This,  among  other  factors,  drove  the  Department 
to  collocate  DEA  training  with  FBI  training  at  the  Quantico 
facility. 

QUESTION:  The  President's  budget  proposed  for  1993  contains 
a  request  for  $31,075  million  to  construct  a  new  law  enforce¬ 
ment  training  center  at  Quantico,  VA,  to  meet  the  training 
needs  of  the  Drug  Enforcement  Administration  (DEA)  and  the 
FBI.  This  in  addition  to  the  $3.5  million  that  was  appropri¬ 
ated  in  1992.  Are  you  aware  of  the  congressional  language 
which  restricts  the  acquisition  of  land  and  construction  of 
redundant  law  enforcement  training  facilities  without  prior 
approval?  What  is  the  rationale  for  creation  of  new  or 
expanded  training  facilities  for  DEA's  purposes? 

ANSWER:  The  referenced  Congressional  language  only  restricts 
the  acquisition  of  land  and  construction  of  redundant  law 
enforcement  training  facilities  if  such  facilities  are  built 
on  land  which  is  not  contiguous  to  a  current  law  enforcement 
training  center.  As  concerns  the  Justice  Training  Center, 
land  for  the  training  academy  expansion  is,  in  fact,  contigu¬ 
ous  to  the  FBI  Academy  and  is  not,  therefore,  in  violation 
of  any  Congressional  legislation.  In  addition,  to  avoid 


duplication,  DEA  will  continue  to  use  common  facilities  with 
the  FBI  including  Hogan's  Alley,  firing  ranges,  and  physical 
fitness  facilities. 

QUESTION:  For  the  record,  would  you  please  submit  a  complete 
construction  prospectus  which  provides  a  detailed  explanation 
and  justification  for  this  expenditure.  Also,  I  am  interest¬ 
ed  in  information  you  might  provide  identifying  the  portion 
of  the  workload,  funding,  and  facility  construction  that 
relates  to  each  agency  —  FBI  and  DEA. 

ANSWER:  A  contract  for  the  architectural  and  engineering 
(A&E)  study  was  signed  during  the  second  quarter  of  1992. 
DEA  estimates  that  work  on  the  A&E  study  will  commence  the 
latter  part  of  1992.  A  construction  prospectus  for  the 
training  facility  will  be  available  upon  completion  of  the 
A&E  study.  At  such  time,  DOJ  will  be  prepared  to  provide 
the  prospectus  and  any  other  information  requested  concerning 
facility  construction  and  costs. 

QUESTION:  Do  you  expect  additional  requests  for  construction 
and  expansion  at  Quantico  in  future  years?  Does  the  Justice 
Department  have  a  long-term  utilization  plan  for  the  Quantico 
facility?  If  so,  please  supply  it  for  the  record. 

ANSWER:  At  this  time,  the  Department  anticipates  that  the 
$3.5  million  appropriated  in  1992  combined  with  the  $31.1 
million  requested  in  1993  will  be  sufficient  for  training 
construction  at  the  Quantico  facility.  The  Department's 
intention  is  that  DEA  will  share  costs  with  the  FBI  for  the 
upgrade  of  shared  Quantico  facilities  including  firing  ranges 
and  Hogan's  ally.  Upon  completion  of  the  study  referenced 
to  above,  the  Department  will  be  in  a  position  to  present  a 
master  utilization  plan  for  the  entire  Quantico  facility. 

QUESTION:  The  FLETC  submitted  to  the  Congress  in  1989  an 
extensive  facilities  expansion  plan.  Assuming  the  funding 
recfuest  for  1993  is  approved.  Congress  will  have  appropriated 
over  $48  million  in  new  construction  at  FLETC,  which  is  about 
half  the  total  amount  estimated  to  pay  for  the  expansion. 
Assuming  that  FLETC  is  willing  bo  make  reasonable  modifica¬ 
tions  to  its  facilities  plan  to  accommodate  DEA,  why  wouldn't 
DEA  take  advantage  of  this  opportunity?  Would  you  agree  that 
there  are  some  significant  benefits  to  DEA  to  training  along 
side  other  law  enforcement  agencies  at  the  FLETC,  many  of 
which  have  drug  enforcement  responsibilities? 

ANSWER;  In  order  for  FLETC  to  accommodate  the  needs  of  DEA, 
substantial  costs  would  have  to  be  incurred  over  and  above 
the  planned  enhancement  of  the  Glynco  facility.  To  quote 
FLETC  Director  Charles  F.  Rinkevich  in  his  testimony  before 
the  House  Appropriations  Subcommittee,  "If  DEA  were  to  come 
to  us,  we  would  need  to  revisit  the  (FLETC)  master  plan.  And 
I  know  that  we  would  probably  add  some  to  it  to  account  for 
their  needs."  Studies  have  indicated  that  due  to  the 
expected  increase  in  costs  associated  with  further  expansion 
of  the  FLETC,  it  would  be  just  as  cost-effective  for  DOJ  to 
continue  current  plans  for  expansion  of  its  Quantico  training 
facilities.  More  importantly,  FLETC's  entry  level  trai-ning 
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is  too  general  to  meet  the  needs  of  DEA's  new  agents. 
Altering  FLETC's  basic  training  program  runs  counter  to 
FLETC's  training  philosophy,  which  is  to  provide  a  common 
core  curriculum  for  all  participating  agencies.  Finally,  the 
staffing  upheaval  caused  by  a  DEA  move  from  Quant ico  to  FLETC 
the  third  relocation  within  a  decade  would  cripple  DEA's 
training  program. 

QUESTION:  In  your  opinion,  wouldn't  the  dollars  requested 
for  construction  of  what  might  well  be  considered  redundant 
facilities  at  Quantico  be  better  invested  for  the  completion 
of  the  expansion  plan  at  Glynco  where  all  of  the  participat¬ 
ing  agencies  could  utilize  the  facility? 

ANSWER:  The  requested  Justice  Training  Center  is  not 
redundant  since  it  will  be  contiguous  to  the  existing  FBI 
facilities  and  both  agencies  will  continue  joint  use  of 
certain  common  areas.  The  requested  construction  dollars 
would  not,  in  the  Department's  opinion,  be  better  spent  at 
FLETC  because  of  FLETC' s  limited  capacity  and  difference  in 
training  philosophy.  FLETC's  planned  expansion  as  currently 
conceived  will  not  be  able  to  provide  all  of  DEA's  entry 
level  and  advanced  training  needs.  The  expanded  training 
facilities  at  Quantico  will  be  fully  utilized  to  meet  DEA  and 
FBI's  training  needs,  and  the  Department  anticipates  no 
excess  capacity.  Furthermore,  FLETC  training  does  not  meet 
the  specialized  needs  of  DEA's  agents.  Rejecting  the  current 
DEA/FBI  training  plans  and  agreements  would,  in  fact,  send 
the  wrong  message  to  these  two  law  enforcement  agencies. 


SUBCOMMITTEE  RECESS 

Senator  Rollings.  The  subcommittee  will  be  in  recess  until  next 
Wednesday,  March  25,  when  we  will  hear  from  the  Federal  Com¬ 
munications  Commission  and  the  Securities  and  Exchange  Com¬ 
mission. 

[Whereupon,  at  11:39  a.m.,  Thursday,  March  19,  the  subcommit¬ 
tee  was  recessed,  to  reconvene  at  10  a.m.,  Wednesday,  March  25.] 
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possible.  Isn’t  it  ironic  that  at  the  same  time  the  Congress  is  con¬ 
sidering  campaign  finance  reform,  including  the  possibility  of 
eliminating  PACs  altogether,  this  legislation  would  expand  PACs 
to  make  it  possible  for  federal  employees  to  solicit  other  federal 
employees  for  contributions  to  a  PAC. 

Not  only  would  this  legislation  expand  PACs,  when  one  examines 
where  Federal  and  Postal  PAC  contributions  go,  one  begins  to  un¬ 
derstand  the  very  impetus  behind  this  legislation.  Of  the  total  po¬ 
litical  contributions  given  by  these  PACs  in  1987  and  1988,  88  per¬ 
cent  went  to  Democratic  candidates  and  12  percent  went  to  Repub¬ 
licans.  In  1985-86,  92.2  percent  went  to  Democrats  and  7.8  percent 
went  to  Republicans.  This  legislation  will  expand  by  almost  one 
million  individuals  the  number  of  people  who  could  solicit  contribu¬ 
tions  for  these  PACs. 

Congress  will  have  created  a  much  greater  political  force  in  fed¬ 
eral  and  postal  employees  organizations.  On  the  basis  of  our  previ¬ 
ous  political  experience,  it  would  be  our  judgment  that  this  new  po¬ 
litical  force  would  devote  its  efforts  to  electing  Democratic  Party 
candidates. 

At  a  time  when  the  public’s  confidence  in  government  is  very 
low,  if  not  at  an  all-time  nadir,  this  legislation  would  politicize  our 
federeil  government.  The  public  is  tired  of  politics  as  usual.  Unfor¬ 
tunately,  this  le^lation  simply  adds  fuel  to  the  fire.  This  legisla¬ 
tion  should  be  rejected. 

Bill  Roth. 

Bill  Cohen. 

Warren  B.  Rudman. 

John  Seymour. 


Office  of  the  Attorney  General, 

Washington,  DC,  March  4,  1992. 

Hon.  John  Glenn, 

Chairman,  Committee  on  Governmental  Affairs, 

U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  This  is  to  advise  you  of  our  continuing  and 
fundamental  objections  to  legislation  that  would  substantially 
repeal  the  Hatch  Act,  S.  914.  This  bill  is  identical  to  H.R.  20,  which 
was  vetoed  by  the  President  in  the  101st  Congress.  If  S.  914  were 
presented  to  the  President,  his  senior  advisers  would  recommend 
that  it  be  vetoed. 

_  Tl^  Hatch  Act  of  1939  prohibits  certain  partisan  political  activi¬ 
ties  by  federal  government  employees.  It  was  enacted  to  remedy  a 
century  of  patronage  abuses  resulting  from  the  “spoils  system.” 
Federal  programs  to  help  the  poor  and  the  dispossessed  were  often 
perverted  for  political  purposes.  The  Hatch  Act  seeks  to  guarantee 
the  integrity  of  the  federal  civil  service  by  assuring  that  federal 
en^loyees  are  hired  and  promoted  based  upon  their  qualifications 
and  not  their  political  loyalties.  It  also  assures  that  federal  pro¬ 
grams  are  administered  on  the  basis  of  need,  not  politics.  The  Act’s 
an  on  active  partisan  campaigning  by  federal  employees  protects 
them  irom  coercion  and  patronage  abuse.  Those  protections  remain 
essential  to  assure  the  integrity  of  the  federal  workforce  and  the 
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administration  of  federal  programs.  They  also  are  critical  to  the 
public  perception  and  confidence  in  the  impartial,  even-handed 
conduct  of  government  business. 

S.  914  would  fundamentally  undermine  the  Merit  System  by 
changing  a  presumption  that  partisan  politicking  by  federal  serv¬ 
ants  is  prohibited  into  a  presumption  that  such  partisan  campaign¬ 
ing  is  to  be  encouraged.  Specifically,  the  bill  would  allow  federal 
employees  to  hold  office  in  political  parties,  work  in  partisan  politi¬ 
cal  campaigns,  and  solicit  political  contributions  from  other  federal 
employees  who  are  members  of  the  same  federal  employee  organi¬ 
zation.  Such  a  reversal  in  the  role  of  partisan  politics  in  the  ethic 
of  public  service  would  permit  virtually  unbridled  partisan  activi¬ 
ties  by  federal  employees,  which,  history  shows,  would  inevitably 
lead  to  the  politicization  of  public  administration.  For  example,  S. 
914  would  permit  Internal  Revenue  Service  District  Managers  to 
serve  as  political  party  officers,  loan  officers  with  the  Department 
of  Housing  and  Urban  Development  could  organize  partisan  cam¬ 
paigns  after  work,  and  federal  law  enforcement  officers  could  make 
television  commercials  paid  for  by  political  committees  on  behalf  of 
partisan  candidates. 

We  note  that  the  bill  provides  that  these  newly  authorized  parti¬ 
san  activities  are  not  to  be  conducted  while  employees  are  on  duty, 
wearing  the  insignia  of  their  offices,  or  otherwise  about  the  govern¬ 
ment’s  business.  Unfortunately,  these  prohibitions  would  be  mean¬ 
ingless.  They  add  nothing  to  existing  criminal  prohibitions  in  this 
area  {see,  e.g..  Chapter  29  of  Title  18  of  the  U.S.  Code,  and  18  U.S.C. 
§§  641  and  872).  Moreover,  the  vestige  of  the  Hatch  Act  left  by  S. 
914  could  easily  be  circumvented.  For  example,  government  offi¬ 
cials,  who  belong  to  employee  organizations,  could  induce  subordi¬ 
nates  to  join  their  organizations,  where  employee  peers  could  ex¬ 
tract  involuntary  political  contributions  of  money  or  services,  as 
long  as  this  activity  occurred  during  off-duty  hours  and  while  the 
participants  were  not  in  government  uniforms  or  on  government 
property. 

TTie  inevitable  result  of  S.  914  would  be  a  politicization  of  the 
federal  work  force  to  the  great  detriment  of  federal  employees,  the 
programs  that  these  employees  administer,  and  ulitimately  the 
public  which  these  programs  were  enacted  to  serve.  Without  the 
Hatch  Act,  employees  would  be  inevitably  subject  to  subtle,  and 
not  so  subtle,  pressures  to  support  the  partisan  agenda  in  their  gov¬ 
ernment  offices.  It  is  unreasonable  to  expect  that  the  few  prohibi¬ 
tions  listed  in  S.  914  would  have  any  practical  impact  on  the  subtle 
politicization  that  would  occur  in  the  federal  workforce.  Rank  and 
file  civil  servants  would  not  make  federal  criminal  cases  out  of  re¬ 
quests  for  political  contributions  or  off-duty  time  in  support  of  a 
candidate.  They  would  find  it  less  costly  to  be  victimized  rather 
than  incur  the  job-related  risks  that  would  surely  result  from  a 
complaint  to  law  enforcement  authorities.  Moreover,  the  difficul¬ 
ties  inherent  in  proving  even  the  most  patent  abuses  would  render 
the  protections  of  the  criminal  justice  system  illusory.  Thinly 
veiled  exploitation  and  extortion  would  flourish  because  the  politi¬ 
cized  atmosphere  of  the  workplace  would  make  criminal  conviction 
virtually  impossible.  The  resulting  impact  on  federal  programs 
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would  undermine  the  public’s  confidence  in  the  impartial  adminis¬ 
tration  of  public  business. 

The  Hatch  Act  ensures  an  environment  wherein  federal  employ¬ 
ees  are  encouraged  to  impartially  carry  out  the  public’s  business 
rather  than  being  distracted  by  the  demands  of  political  patronage. 
Under  the  Hatch  Act,  promotion  is  based  upon  merit,  not  political 
loyalty.  The  Act  is  understood  by  the  vast  majority  of  federal  em¬ 
ployees  as  a  bulwark  against  the  political  pressure  that  would  in¬ 
evitably  accompany  a  partisan  public  workforce.  Its  prohibition  are 
clearly  set  forth  in  the  statute  and  regulations  at  5  C.F.R.  §733. 
The  Office  of  Special  Counsel  (OSC)  is  empowered  to  provide  au¬ 
thoritative  advice  to  employees  with  questions  about  the  applica¬ 
tion  of  the  statute  and  regulations  to  particular  circumstances. 
Last  year,  OSC  processed  about  1,400  inquiries  from  the  approxi¬ 
mately  3  million  federal  employees  covered  by  the  Act.  We  believe, 
on  the  basis  of  experience,  that  most  federal  employees  either  un¬ 
derstand  how  the  Hatch  Act  applies  or  they  simply  have  no  desire 
to  politicize  their  lives  and  their  jobs  by  engaging  in  the  sort  of 
partisan  activity  it  covers.  It  is,  we  think,  significant  that  there  has 
been  no  groundswell  of  popular  support  for  this  bill  from  the  raks 
of  federal  civil  servants. 

In  sum,  the  Hatch  Act  has  served  to  shield  federal  employees 
and  the  programs  that  they  administer  from  political  exploitation 
and  abuse  for  over  fifty  years.  S.  914  which  is  being  promoted  as  a 
liberator  of  federal  workers’  civil  rights,  is  perceived  by  many  fed¬ 
eral  workers  as  stripping  them  of  that  shield,  and  presages  that 
those  workers  may  have  to  demonstrate  a  fealty  to  a  political  party 
that  they  might  not  otherwise  endorse.  We  are  committed  to  con¬ 
tinuing  the  protections  of  the  Hatch  Act  and  urge  you  to  join  us  by 
opposing  S.  914. 

The^  Office  of  Management  and  Budget  has  advised  that  there  is 
no  objection  to  the  submission  of  this  report  to  the  Congress  and 
that  enactment  of  S.  914  would  not  be  in  accord  with  the  program 
of  the  President. 

Sincerely, 


WiLUAM  P.  Barr, 

Attorney  General. 
Constance  Berry  Newman, 
Director,  Office  of  Personnel 
Management. 

Kathleen  Day  Koch, 

Special  Counsel,  Office  of 
Special  Counsel. 


79 


(9fiin  nf  tbr  Attornp^  (Smral 

9a<iniiglim,B.  C.  20330 

March  2 ,  1992 


Honorahla  Hanry  J.  Hyda 
Unltad  Statas  Housa  of  Rapraaantatlvas 
2262  Rayburn  Housa  Offica  Building 
Washington «  D.C.  20515*1306 

Daar  Congrassaan  Hyda: 

This  rasponds  to  your  raquast  for  tha  viavs  of  tha 
Dapartaant  of  Justica  concaming  tha  'Fraadoa  of  Choica  Act  of 
1991,^  introducad  as  companion  bills  H.R.  25  and  S.  25 
(collactivaly  'H.R.  25'  or  'tha  bill'}.  This  lagislation  would 
iaposa  on  all  50  Statas  an  unpracadantad  ragiaa  of  abortion  on 
daaand  going  vail  bayond  tha  raquiranants  of  EfiR  v.  Wada.  410 
U.S.  113  (1973),  and  its  succassor  casas.  It  would  also  rast  on 
a  doubtful  construction  of  Congrass'  power  undar  tha  Fourtaanth 
Amandmant.  Finally,  it  would,  by  congrasslonal  action,  usurp  a 
fiald  of  lagislation  traditionally  rasarvad  to  tha  Statas. 

Accordingly,  for  tha  raasons  sunaarizad  balow  and  axplalnad 
Dora  fully  in  tha  anclosad  nanorandun ,  tha  Dapartaant  strongly 
opposas  H.R.  25  and,  if  this  bill  vara  prasantad  to  tha 
Prasidant,  I  and  othar  sanior  advisors  would  racoaaand  that  he 
vato  tha  lagislation. 

H.R.  25  is  dascribad  by  its  sponsors  as  a  aara 
'codification'  of  auch  of  tha  coaplax  ragiaa  of  abortion 
ragulation  aractad  by  tha  Supraaa  Court.  Bacausa  of  its  svaaping 
languaga,  hovavar,  tha  bill  would  anact  a  fadaral  statutory 
ragiaa  of  abortion  ragulation  that  would  savaraly  limit  tha 
ragulatory  authority  laft  to  tha  Statas  undar  Roe. 

Tha  bill  provides  that  'a  State  may  not  restrict  tha  right 
of  a  woman  to  choose  to  terminate  a  pregnancy  .  .  .  before  fatal 
viability;  or  ...  at  any  time,  if  such  termination  is  necessary 
to  protect  tha  life  or  health  of  tha  woman.'  Section  2(a)  .  A 
single  exception  is  authorized:  a  State  'may  impose  raguiramants 
medically  necessary  to  protect  tha  life  or  health  of  [pregnant] 
woman.'  Section  2(b}.  Tha  bill  specifies  no  othar  State 
purposes  as  valid  raasons  to  restrict  abortion.  Thus,  while  Roe 
expressly  recognizes  tha  State's  'important  and  legitimate' 
interest  in  protecting  fatal  life  after  tha  second  trimester,  410 
U.S.  at  163,  tha  languaga  of  H.R.  25  would  appear  to  prevent  a 
State  from  regulating  even  post-viability  abortions  in  order  to 
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protect  that  intarast.  Similarly,  tha  broad  language  of  H.R.  25 
would  probably  prohibit  States  from  limiting  abortions  undertaken 
for  reasons  of  sax-salaction  or  birth  control,  or  enacting  laws 
that  attempt  to  make  live  births  a  more  likely  outcome  of  the 
abortion  procedure,  because  such  laws  would  be  designed  to 
preserve  fetal  life  rather  than  to  protect  the  woman's  life  or 
health.  H.R.  25  might  even  be  construed  to  affirmatively  require 
States  to  provide  State  facilities  for  abortions  where  private 
facilities  were  unavailable. 

The  bill  also  fails  to  recognize  such  important  State 
interests  as  maintaining  the  family  unit,  upholding  parental 
authority,  and  ensuring  that  the  decision  to  abort  is  free, 
reflective,  and  informed.  R.R.  25  would  appear  to  prohibit  any 
form  of  parental  consent  or  notification  requirement,  overruling, 
at  least  in  part,  five  Supreme  Court  cases  upholding  such 
provisions.  Similarly,  twenty-four  or  forty-eight  hour  waiting 
restrictions  would  probably  not  survive  the  bill. 

In  addition,  there  is  significant  doubt  whether  the 
constitutional  basis  asserted  for  the  power  of  Congress  to  enact 
K.R.  25  —  the  power  granted  to  Congress  under  section  5  of  the 
Fourteenth  Amendment  to  'enforce*  the  provisions  of  that 
Amendment  —  is  sufficient.  The  history  of  the  framing  of 
section  5  indicates  that  this  provision  was  not  viewed  as  a 
vehicle  for  Congress  to  alter  the  substantive  scope  of  the 
Fourteenth  Amendment.  In  our  view,  reliance  on  the  section  5 
power  as  authority  for  enactment  of  this  legislation  is 
problematic  because  the  bill  —  by  attempting  to  broaden  the 
substantive  content  of  the  guarantees  of  section  1  of  the 
Fourteenth  Amendment  —  would  do  far  more  than  simply  enforce 
through  remedial  legislation  the  regime. of  abortion  rights  that 
has  been  identified  in  the  Supreme  Court's  decisions. 

Finally,  in  our  view  congressional  legislation  in  this  area 
would  usurp  a  field  of  legislation  traditionally  reserved  to  the 
States.  Observance  of  federalism  is,  we  think,  particularly 
desirable  in  this  area,  given  the  divisiveness  of  the  current 
abortion  debate.  The  political  outcomes  of  50  distinct  State 
processes  would  be  far  more  likely  to  represent  the  genuine 
diversity  of  views  that  exists  on  this  subject  than  would  a 
Federal  statutory  scheme  that  is  even  more  restrictive  than  that 
of  Roe  V.  Wade.  These  concerns,  of  course,  would  be  dramatically 
reduced  in  circumstances  where  national  consensus  was  reached 
through  the  process  of  constitutional  amendment,  in  which,  under 
Article  V  of  the  Constitution,  a  full  three-fourths  of  the  States 
would  be  required  to  give  their  consent  through  State 
legislatures  or  conventions. 

In  keeping  with  the  President's  position  that  ''[ajs  a 
nation,  we  must  protect  the  unborn,'  Message  to  the  House  of 
Representatives  Returning  Without  Approval  the  District  of 
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Columbia  Appropriations  Act,  1990,  2.'5  Weakly  Coop.  Pras.  Doc. 
1801  (Nov.  20,  1989),  and  for  tha  raasons  axplainad  abova,  the 
Department  of  Justice  strongly  opposes  the  enactment  of  H.R.  25, 
and  if  tha  bill  vara  presented  to  tha  President  in  its  currant 
form,  I  and  other  senior  advisors  would  recommend  that  he  veto 
the  legislation. 


Sincerely 


Attorney  General 
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datory  minimum  penalties  for  firearm 
offenses,  other  violent  crimes,  and  drug 
offenses. 

Why?  Why  would  we  be  removing 
minimum  penalties  for  firearm  of* 
fenses?  Whose  idea  was  it  to  drop  that? 
Nobody  that  I  can  think  of  would  want 
to  drop  that*  The  conference  report  re- 
Qulres  that  Federal  prisoners  be  given 
drug  treatment  on  demand  and  reduces 
the  sentences  of  violent  criminals  upon 
completion*  That  Is  incomprehensible* 

Let  me  Just  read  now  what  Attorney 
General  William  P.  Barr  wrote  with  re* 
gard  to  the  conference  report  on  No¬ 
vember  25,  19#1.  That  Is  the  Monday 
after  the  night  passage  of  the  bill  on 
Sunday: 

DSAH  Mr,  MiJ^ORiTV  LEAUEH:  1  join  men 
and  women  of  law  enforce  men  t  around  the 
country  and  victims  of  crime  in  voicing  my 
strennoue  objections  to  the  so-called  crime 
bUr*  reported  by  the  House  and  Senate  con¬ 
ferees  this  weeJjend.  While  law  enforcement 
groups  and  victims  of  violent  crime  cry  out 
for  the  Congress  to  move  forward  aggres¬ 
sively  on  criminal  justice  reform,  the  con¬ 
ferees  now  propose  that  we  take  a  significant 
step  backwards.  The  proposed  legislation  ac¬ 
tually  overrules  several  recent  Supreme 
Court  decisions  favorable  to  law  enforce¬ 
ment,  This  conference  report  does  more  for 
those  convicted  of  crimes  than  it  does  for 
those  victim  heed  by  them* 

The  American  people  know  that  our  crimi¬ 
nal  justice  system  Is  failing  because  con¬ 
victed  criminals  are  able  to  escape  just  pun¬ 
ishment  through  endless  delays  and  repet¬ 
itive  technical  legal  maneuvering.  This 
abuse  has  deprived  our  criminal  justice  sys¬ 
tem  of  any  finality:  convicted  criminals  can 
perpetually  reopen  and  relitlgate  their  cases 
even  when  their  appeals  have  been  completed 
and  when  there  Is  no  question  as  to  their 
guilt.  The  guilty  thus  avoid  punishment  by 
filing  frivolous  habeas  corpus  petitions  that 
drag  on  for  years,  consume  valuable  law  en¬ 
forcement  resources*  and  reopen  the  wounds 
of  victims  and  survivors.  State  law  enforce¬ 
ment  agencies  demand  relief.  And  yet.  the 
conferees  now  propose  that  we  actually  cre¬ 
ate  broad  new  avenues  and  new  loopholes  by 
which  convicted  criminals  can  exploit  the 
system  and  evade  punishment.  The  conferees 
propose  to  make  the  current  situation  worse 
by:  1)  overruling  certain  reasonable  Umlta- 
tlons  recently  established  by  the  Supreme 
Court  on  successive  habeas  corpus  petitions; 
2j  imposing  substantial  costs  on  the  states  to 
fund  these  frivolous  challenges  while  offer¬ 
ing  no  prospect  of  finality  and  no  relief  to 
their  already  overburdened  systems:  and  3> 
offering  criminals  wider  opportunities  for 
continued  frivolous  delays  than  are  allowed 
even  under  existing  law. 

The  conferees  also  propose  to  step  back¬ 
wards  on  reasonable  reform  of  the  exclusion¬ 
ary  rule*  By  rolling  back  court  decisions 
which  allow  for  the  admissibility  of  evidence 
when  police  have  acted  In  good  faith,  the 
conference  report  will  handcuff  police  and 
increase  the  number  of  criminals  who  escape 
jostice  on  legal  technicalities. 

Finally.  In  authorizing  S3  billion  for  law 
enforcement  programs,  the  bill  offers  only  a 
mirage.  Authorization  of  this  funding  when 
there  Is  no  appropriation  is  essentially 
meaningless.  The  Irony  here  is  that  the  Con- 
greea  failed  this  year  to  fully  fund  the  Presi¬ 
dent’s  budget  request  for  law  enforcement, 
slashing  It  by  S472  million — a  64%  cut  in  the 
increases  sought  by  the  President*  Dangling 


the  empty  promise  of  more  grant  programs 
before  the  eyes  of  state  law  enforcement  can¬ 
not  camouflage  a  weak  crime  bill. 

In  sum.  the  conferees  have  let  down  law 
enforcement,  let  down  victims,  and  let  down 
those  In  Congress  who  voted  for  tough 
anticrime  measures.  This  ‘^whirlwind  week¬ 
end  conference’*  cannot  obscure  the  fact  that 
the  Congress  has  again  failed  to  deliver  on 
serious  criminal  law  reform*  If  this  bill 
comes  to  the  President’s  desk*  I  will  urge 
him  to  veto  It* 

This  is  a  very  strong  letter.  I  do  not 
even  agree  with  the  part  about  the 
funds*  Maybe  It  is  a  mirage*  Maybe 
there  will  never  be  appropriations*  It  is 
a  fact  that  Congress  many  times  does 
not  fund  the  President's  request  for 
law  enforcement,  but  I  think  we  are 
going  to  have  to  put  our  money  where 
our  mouths  ai-e  in  this  particular  case. 

Finally*  time  and  again  yesterday  I 
heard  Presidential  politics  or  partisan¬ 
ship  being  mentioned.  Tell  that  to 
Jack  Rusa,  the  Sergeant  at  Arms  of  the 
House*  a  Demoemt*  Tell  that  to  the 
family  of  Tom  Barnes,  an  aide  to  Sen¬ 
ator  Shelby  who  was  murdered 
inexplicably— by  being  shot  in  the  head 
from  behind.  Tell  it  to  his  family*  A 
Democrat*  Tell  it  to  so  many  of  the 
people  in  this  city  being  killed,  ao 
many  people  in  my  State  being  killed* 
They  are  not  Democrat  or  Republican* 
really.  They  are  vtctims.  They  are  peo¬ 
ple  whose  lives  are  at  risk,  who  are 
scared  to  go  out  of  their  homes. 

What  is  happening  In  the  streets  of 
this  city  is  indefensible.  Maybe  we  are 
guilty.  Maybe  some  of  our  own  had  to 
be  affected  before  we  v?ould  take  ac¬ 
tion*  but  I  have  been  worrying  about  it 
and  complaining  about  it  for  months 
and  for  years* 

This  is  not  Presidential  politics*  This 
is  an  urgent  matter*  a  crisis  in  our  Na¬ 
tion's  Capital  and  in  our  Nation  as  a 
whole  and  we  need  to  address  it  now. 
The  bill  that  was  introduced  by  the  dis¬ 
tinguished  Senator  from  South  CarO' 
lina  was  done  at  his  initiative  after 
trying  to  work  across  the  aisle*  work¬ 
ing  with  other  Senators*  working  with 
the  Attorney  General*  This  bill  was  in¬ 
troduced  to  try  to  break  this  deadlock. 
We  need  to  do  something* 

As  far  as  partisan  politics,  it  should 
not  be.  There  should  not  have  been  a 
party-line  vote  on  that  conference  re¬ 
port.  We  should  stop  this  now*  If  you 
want  to  vote  on  the  conference  report, 
fine*  I  am  not  voting  for  this*  1  am  not 
voting  for  a  show  and  tell*  I  am  going 
to  vote  for  something  that  is  real  and 
is  tough  on  criminals  in  this  country* 
We  need  to  say  to  Senator  Biden  and 
Senator  THURMOND,  go  back  and  try 
again.  Do  something  more  on  these  re¬ 
peated  appeals  and  on  trying  to  help 
the  law  enforcement  people  do  their 
jobs;  on  the  death  penalty;  on  firearms, 
some  of  these  things  that  were  dropped 
from  conference  on  firearms.  I  have 
never  been  able  to  imagine  whose  idea 
that  was* 

So  it  is  not  Presidential  politics  from 
the  Senator's  standpoint*  and  it  is  not 


partisan  politics*  I  know  there  are  tons 
of  Democrats  and  Republicans  in  the 
Congress  and  all  across  America  who 
say  enough  already.  Let  us  do  this  job* 
Let  us  worry  about  the  law-abiding 
citizens  who  are  being  raped,  maimed* 
and  murdered  in  America  and  quit 
shuffling  around  trying  to  find  some 
additional  way  to  comfort  criminals 
who  are  convicted  and  encouraging 
them  to  avoid  the  swift  punishment 
they  deserve  and  that  the  American 
people  demand* 

Mr*  President*  I  yield  the  floor* 

Mr.  CRANSTON  addressed  the  Chair. 

The  PRESIDING  OFFICER.  The 
Chair  recognizes  the  Senator  from 
California* 


U*S,  SECURITY 

Mr*  CRANSTON.  Mr,  President*  the 
collapse  of  the  Soviet  empire  has  fun¬ 
damentally  changed  the  nature  of  the 
security  threat  to  the  United  States* 

In  the  place  of  an  ideologically  hos¬ 
tile  superpower  bristling  with  weapons 
of  mass  destruction,  the  new  threat  to 
American  interests  comes  from  a  range 
of  international  criminal  activities. 

Terrorism*  narcotics,  and  money¬ 
laundering.  Mafia-like  international 
cartels*  and  the  proliferation  of  weap¬ 
ons  of  mass  destruction  and  weapons 
technologies  have  replaced  communigm 
as  the  principal  foreign  threat  to  our 
way  of  life* 

At  the  same  time*  the  global  march 
to  democracy  is  still  impeded  or 
blocked  tn  many  countries  by  oversized 
military  estabiishments  whose  main 
role  is  one  of  internal  security— the 
persecution  of  internal  enemies— rath¬ 
er  than  national  defense* 

The  subordination  of  local  police 
forces  to  the  military  in  many  of  these 
countries  virtually  ensures  two  un¬ 
happy  results. 

The  police  become  demoralized  and 
professionally  frustrated  because  their 
institutions  are  run  by  men  who  may 
also  be  in  uniform,  but  who  cannot 
really  speak  their  language* 

And  the  military  inevitably  become 
politicized  given  their  hegemonic  pai'- 
ticipation  in  internal  security— a  role 
we  have  wisely  prohibited  our  own 
military  here  in  the  United  States. 

United  States  efforts  to  strengthen 
the  administration  of  justice  can  help 
to  promote  the  demilitarization  of  so¬ 
cieties  whose  armed  forces  often  con¬ 
stitute— even  in  countries  such  as  Ven* 
ezuela.  with  more  than  three  decades  of 
democratic  experience— the  greatest 
threat  to  democracy* 

The  failure  of  host  country  law  en¬ 
forcement  discourages  needed  inter¬ 
national  investment*  as  foreign  cor¬ 
porations  face  concerns  of  physical  se¬ 
curity  and  the  ability  to  enforce  con¬ 
tracts, 

Mr.  President,  despite  this  important 
challenge,  U*S.  efforts  to  strengthen 
international  law  enforcement  efforts 
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to  the  basic  values  we  have  embraced  as  a  nation,  and  that  you 
will  serve  as  a  lawyer  for  the  people  as  well  as  for  the  President. 

Consequently,  there  are  some  areas  in  which  I  have  questions.  I 
want  to  know  about  your  general  philosophy  and  approach  as  the 
Nation's  chief  law  enforcement  officer;  and  I  want  to  know  your 
views  in  such  areas  as  juvenile  justice.  State  and  local  cooperation, 
and  the  competing  loyalties  of  the  Attorney  General. 

I  enjoyed  meeting  with  you  last  month,  and  I  was  encouraged  by 
what  you  said.  The  root  of  the  crime  problem,  the  cause  and  not 
merely  a  symptom,  is  found  throughout  our  society.  It  is  in  the 
workplace,  in  oui’  schools  and  in  our  homes,  not  just  in  the  crimi¬ 
nal  element.  To  overcome  this  violence  we  must  take  a  more  com¬ 
prehensive  approach — an  approach  that  empowers  our  communi¬ 
ties,  educates  our  youth,  reestablishes  a  strong  family  structure, 
and  keeps  guns  out  of  the  hands  of  criminals  and  drug  traffickers, 
as  well  as  one  that  emphasizes  crime  control. 

Without  doubt,  the  Nation  will  be  looking  to  you,  as  Attorney 
General,  to  provide  leadership  in  this  area. 

Mr.  Barr,  inside  the  beltway  people  frequently  are  more  interest¬ 
ed  in  what  constitutes  a  good  sound  bite,  than  what  is  constitution¬ 
ally  sound.  !  believe  that  if  you  are  confirmed  you  will  find  that 
approach  unacceptable,  that  you  will  work  towards  real  achieve¬ 
ments,  and  not  just  political  wins. 

Our  earlier  talks  have  led  me  to  believe  that  you  will  seek  goals 
and  solutions  and  not  merely  the  political  advantage  of  the 
moment. 

To  this  end,  I  look  forward  to  learning  more  of  your  thoughts 
and  your  views,  and  1  wish  you  and  your  family  well. 

Thank  you,  and  thank  you,  Mr.  Chairman. 

The  Chairman.  I'hank  you,  very  much. 

General,  will  you  stand  to  be  sworn? 

Do  you  swear  the  testimony  you  are  about  to  give  will  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you, 
God? 

Mr.  Barr.  I  do. 

TESTIMONY  OF  WILLIAM  P.  BARR.  TO  BE  ATTORNEY  GENERAL 
OF  THE  UNITED  STATES 

Mr.  Barr.  Thank  you,  Mr,  Chairman. 

The  Chairman.  Please  introduce  that  fine  family  to  us,  those 
young  women  who  are  wondering  why  they  have  to  sit  there  all 
this  time? 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  would  like  to  introduce  my  wife,  Christine. 

The  Chairman.  Welcome,  Christine. 

Mr.  Barr.  And  my  daughter  Margaret,  who  we  call,  Meg;  and 
Patricia,  and  Mary. 

The  Chairman.  One  thing  is  certain,  you  will  never  be  able  to 
deny  any  of  them. 

Welcome,  ladies.  As  I  tell  most  of  the  children  of  people  who 
have  to  come  here  to  go  through  this  process.  No.  1  it  will  be  pain¬ 
less,  although  it  will  be  boring;  and  No.  2  you  are  entitled  to  ask 
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your  dad  and  your  mom  for  something  special  for  having  to  sit 
through  this  hearing  and  put  on  your  best  dresses. 

So  if  you  need  any  legal  representation  in  that  matter,  I  promise 
I  would  be  willing  to  help  and  will  not  confirm  your  father  until 
you  get  a  commitment  from  him  for  something  special. 

Anyway,  thank  you,  very  much  for  coming,  ladies. 

First  of  all,  it  is  a  pleasure  to  have  a  nominee  before  us  in  this 
administration  that  did  not  graduate  from  Yale  Law  School. 
(Laughter.) 

The  Chairman.  It  is  the  first  one  in  100,  I  think,  not  that  there 
is  anything  wrong  with  Yale  Law  School  but  we  like  to  try  other 
law  schools  occasionally,  particularly  George  Washington  Universi¬ 
ty. 

But  I  would  like  to  invite  you  if  you  have  a  statement,  General, 
to  make  the  statement  and  then  we  will  go  to  questions. 

Mr.  Barr.  I^ank  you,  Mr.  Chairman, 

It  is  a  distinct  privilege  to  appear  before  this  committee  this 
afternoon  and  I  would  like  to  thank  you  for  moving  so  quicklv  on 
this  nomination.  I  am  honored  that  the  President  has  selected  me 
for  the  position  of  Attorney  General.  It  is  not  a  position  that  I  pur¬ 
sued.  I  never  thought  I  would  be  nominated  to  be  Attorney  Gener¬ 
al.  In  fact,  I  never  thought  1  would  serve  as  Deputy  Attorney  Gen¬ 
eral.  But  the  way  circumstances  have  unfolded,  I  believe  I  am  in  a 
good  position  to  provide  leadership  to  the  Department  of  Justice. 

As  you  know,  from  my  background,  I  am  committed  to  public 
service,  and  I  also  revere  the  law.  It  is  my  life  and  my  profession. 
And  as  Attorney  General,  I  believe  I  can  serve  my  fellow  citizens 
by  upholding  the  rule  of  law.  The  Attorney  General  has  veiy  spe¬ 
cial  obligations,  unique  obligations.  He  holds  in  trust  the  fair  and 
impartial  administration  of  justice.  It  is  the  Attorney  General's  re¬ 
sponsibility  to  enforce  the  law  evenhandedly  and  with  integrity. 

The  Attorney  General  must  ensure  that  the  administration  of 
justice,  the  enforcement  of  the  law  is  above  and  away  from  politics. 
Nothing  could  be  more  destructive  of  our  system  of  government,  of 
the  rule  of  law,  or  the  Department  of  Justice  as  an  institution  than 
any  toleration  of  political  interference  with  the  enforcement  of  the 
law. 

When  1  met  with  the  President  about  this  nomination,  I  observed 
that  there  were  others  who  had  greater  stature,  and  he  said  that 
the  most  important  thing,  as  far  as  he  was  concerned,  was  to  have 
a  Department  of  Justice  that  was  run  with  prof^lonalism  and  in¬ 
tegrity.  That  has  been  his  only  charge  to  me,  and  I  am  accountable 
to  him,  I  am  accountable  to  you,  and  I  am  ultimately  accountable 
to  the  American  people  for  caring  out  that  char^ 

I  believe  that  the  essence  of  leadership  is  ultimately  service.  I 
have  been  at  the  Department  of  Justice  for  almost  3  years.  I  have 
grown  to  love  the  institution  and  the  dedicated  men  and  women 
who  serve  in  it.  I  am  proud  to  be  associated  with  them. 

I  want  to  serve  the  Department.  I  believe  I  can  serve  the  rule  of 
law  and  the  Department  of  Justice  by  protecting  and  fostering  the 
professionalism  and  the  integrity  of  the  Department  of  Justice  as 
an  institution.  AG’s  come  and  go  and  so  the  character  of  the  De¬ 
partment  of  Justice,  as  an  ongoing  institution,  has  much  to  do  with 
the  course  and  the  fair  administration  of  justice  in  this  country. 
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and  if  you  confirm  me,  1  would  like  at  the  conclusion  of  my  tenure 
to  have  it  said  that  I  upheld  the  law  and  that  I  left  the  Department 
of  Justice  a  more  effective,  stronger,  and  a  better  institution. 

Thank  you. 

The  Chairman.  Thank  you,  very  much. 

As  you  know,  this  BCCI  matter  is  engulfing  and  touching,  it 
seems  everything  in  sight,  from  the  United  States  to  God  knows 
how  many  other  countries.  But,  although  I  have  other  questior,s 
later  on,  I  want  to  begin  with  one  to  clear  the  air,  if  it  is  possible  to 
clear  it,  and  I  hope  it  is. 

That  on  November  11,  last  night,  on  NBC,  the  following  news 
report  was  broadcast  and  I  am  quoting. 

It  says,  “The  BGCI  banker,  Nazir  Chinoy” — I  hope  I  am  pro¬ 
nouncing  that  correctly — “now  in  Federal  custody  in  Florida, 
facing  drug  money  laundering  charges.  And  Chinny’s  lasers  sajr 
Federal  prosecutors  seem  to  want  Chinoy's  cooperation  until 
Chinoy  made  a  startling  disclosure  that  BCCI  had  financed — ^was 
right  in  the  middle  of  covert  American  arms  shipments  to  Iran.  If 
true,  what  this  member  of  the  BCCI’s  inner  circle  says,  means  that 
BCCI  was  deeply  involved  in  the  CIA’s  most  secret  operations,  play¬ 
ing  a  much  greater  role  than  the  CIA  has  yet  admitted.” 

Then  skipping  four  or  five  paragraphs,  it  concludes,  the  second  to 
the  last  paragraph,  it  says,  "But  two  top  Justice  Department 
sources  say,  under  Thornburgh,  and  his  designated  successor,  Wil¬ 
liam  Barr,  agents,  and  prosecutors  have  been  blocked  and  delayed 
again  and  again  in  going  after  BCCI.” 

Would  you  comment  on  that? 

Mr.  Barr.  The  Chinoy  report,  from  last  night,  was  the  first  I 
heard  about  this  episode. 

The  Chairman.  What  do  you  mean  by,  this  episode? 

Mr.  Barr.  This  discussion  with  Chinoy.  He  was  an  original  in¬ 
dictee — this  is  what  my  understanding  of  the  situation  is,  as  far  as 
I  have  been  able  to  tell — Chinoy  is  a  BCCI  official.  He  was  one  of 
the  original  indictees  in  the  first  Tampa  money  laundering  case. 

We  were  not  able  to  get  custody  of  him,  because  he  was  fighting 
extradition.  We  worked  for  2  years  to  get  custody  of  Chinoy,  Mean¬ 
while,  the  first  Tampa  case  was  prosecuted  for  the  defendants  that 
we  were  able  to  get  into  custody. 

When  we  finally  got  Chinoy  in  custody,  we  successfully  extradit¬ 
ed  him.  He  is  scheduled  for  trial  on  those  original  money  launder¬ 
ing  charges  for  January  1992.  There  were  plea  negotiations  with 
his  lawyer.  I  am  told  that  in  these  plea  negotiations  he  made  a 
proffer  to  agents  that  the  agents  considered  to  be  incomplete.  I  do 
not  know  the  full  content  of  this  proffer  but  Chinoy  and  counsel 
were  seeking  a  plea  agreement. 

And  one  of  the  elements  they  were  asking  for  is  soinething  called 
a  5(k)  motion,  for  a  departure  from  the  sentencing  guidelines  based 
solely  on  the  proffer  without  any  evaluation  of  subsequent  perform¬ 
ance  and  ultimate  truthful  cooperation  in  the  future. 

This  is  something  that  I  am  told  we  never  do.  It  is  akin  to  buying 
a  pig  in  a  poke  to  let  someone  off  on  a  plea  bargain,  cut  a  sweet¬ 
heart  deal  for  someone  based  solely  on  a  proffer,  one  that  the  pro¬ 
fessionals  involved  believed  was  incomplete. 
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At  any  one  time,  there  are  literally  thousands  of  criminal  de¬ 
fendants  scheduled  for  trial  on  serious  crimes.  And,  if  every  time 
one  of  them  wafts  the  word  “Iran"  under  our  nose,  and  insists 
j  upon  a  sweetheart  deal  without  any  commitment  of  followthrough, 

J  we  would  not  be  in  the  criminal  justice  business.  That  is  my  under- 

i  standing  of  the  Chinov  episode. 

I  The  Chairman.  Did  you  learn  this  from  the  news  broadcast  last 

night? 

Mr.  Barr.  The  first  that  the  Chinoy  thing  ever  came  onto  my 
radar  scope  was  last  night  on  the  NBC  report.  Now,  you  have  to 
understand  there  are  about  5  to  6  linear  feet  of  documents  that 
come  into  my  office  every  day. 

The  Chairman.  I  am  not  being  critical,  I  just  want  to  know 
when. 

^  Mr.  Barr.  No,  I  am  just  saying,  you  know,  it  could  be  in  some 

'  report  somewhere.  It  could  have  been  on  a  summary  of  events  or 

developments  that  I  never  focused  on.  But  the  first  it  penetrated 
my  consciousness  was  last  night. 

The  Chairman.  The  reason  I  ask,  and  I  do  not  doubt  you  for  a 
moment,  you  have  never  been  anything  but  truthful  with  me,  it 
does,  at  least  in  my  mind,  raise  a  question  of  how  top  a  priority  the 
BCCI  investigation  is  receiving  under  the  Justice  Department  if 
this — unless  it  is  not  that  significant  an  event  in  the  minds  of  the 
Justice  Department — ^that  you,  as  Acting  Attorney  General,  would 
not  be  aware  of  Chinoy's  proffer. 

Mr.  Barr.  It  would  oe  quite  unusual  for  either  the  Deputy  Attor¬ 
ney  General  or  the  Attorney  General  to  be  monitoring  plea  negoti¬ 
ations  closely,  even  in  a  case  of  this  magnitude.  In  fact,  I  think 
that  if  I  responded  to  media  pressure  or  political  pressure  to  get 
the  job  done  in  BCCI,  and  reached  down  and  interfered  with  the 
professional  judgments  early  on  in  this  kind  of  case,  1  think  I 
would  be  legitimately  criticized.  The  process  in  the  Justice  Depart¬ 
ment  is  for  these  things  to  move  up  step-by-step  and  if  It  requires  a 
review  or  if  it  is  escalated  to  my  level  then  I  can  deal  with  it. 

But  1  am  not  going  to  monitor  plea  negotiations  that  are  going 
on  across  the  country  in  any  case.  But  this  maybe  mves  me  an  op¬ 
portunity  to  talk  more  broadly  about  BCCI  which  I  would  be  glad 
to  do  if  you  would  like  to  pursue  it. 

The  Chairman.  Sure,  if  you  feel  comfortable  with  it. 

Mr.  Barr.  BCCI — I  think  I  can  look  at  it  from  a  prospective  and 
a  retrospective  standpoint,  really  using  the  summertime  as  the 
pivot  point.  I  personally  did  not  get  involved  in  any  appreciable 
way  in  BCCI  until  the  summer  when  all  the  articles  started  ap¬ 
pearing  about  alleged  foot  dragging  by  the  Department.  And  at 
that  point - 

The  Chairman.  The  summer  of  1991? 

Mr.  Barr.  Yes,  just  this  past  summer.  And  Dick  Thornburgh  at 
that  point  designated  Bob  Mueller,  who  is  a  career  prosecutor,  who 
is  the  head  of  the  Criminal  Division,  to  take  charge  and  to  coordi¬ 
nate  this  effort,  and  make  sure  that  the  job  gets  done  in  the  future, 
and  also  to  find  out  what  has  happened  in  the  past. 

The  Chairman.  Who  was  in  charge  up  to  that  point? 

Mr.  Barr.  There  were  separate  investigations  going  with  very 
little  coordination  in  various  districts. 
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Since  that  time,  as  Bob  Mueller  has  written  to - 

The  Chairman.  Of  course,  you  know  that  has  been  one  of  the 
criticisms. 

Mr.  Barr.  Sure.  I  will  get  to  the  retrospective  in  a  moment.  But 
first  looking  from  the  time  that  I  have  been  involved  forward,  as 
Bob  Mueller  said  in  his  letter  to  Congressman  Schumer,  since  that 
time  he  has  received  very  clear,  straightforward  instructions:  First, 
spare  no  resources,  use  whatever  resources  are  necessary;  two, 
pursue  the  investigation  as  a^ressively  as  possible  and  follow  the 
evidence  anywhere  and  everywhere  it  leads;  third,  that  there  is 
going  to  be  coordination  and  a  consolidated  effort;  and,  finally,  that 
jurisdictional  turf  fights  that  impede  this  investigation  are  not 
going  to  be  tolerated.  And  that  has  been  the  consistent  direction  he 
has  received. 

The  investigation  now  is  going  forward  in  five  different  districts, 
U.S.  Attorneys  districts. 

The  Chairman.  Are  you  now  directing  Mueller? 

Mr.  Barr.  Yes.  And  in  the  District  of  Columbia,  in  addition  to 
those  five  districts,  we  have  a  consolidated  task  force  between  the 
U.S.  Attorney’s  Office  here  and  the  Criminal  Division,  That  task 
force  has  three  different  teams.  Two  are  conducting  investigations; 
one  is  iiroviding  coordinating  and  other  kinds  of  support  to  the 
overall  investigation.  In  addition,  we  have  the  Office  of  Interna¬ 
tional  Affairs  in  the  Criminal  Division  assisting  all  the  offices  with 
the  international  dimensions  of  this.  We  have  right  now  3?  pros¬ 
ecutors  nationwide  and  dozens  of  agents,  obviously,  supporting 
those  prosecutors  on  this  case. 

far  as  I  am  aware,  all  all^ations  that  have  surfaced  are  now 
being  pursued  aggressively.  And  starting  from  the  time  that  I  have 
been  involved,  I  will  accept  personal  responsibility  for  performance 
in  this  case,  and  I  will  be  held  accountable  for  it.  Andf,  Mr.  Chair¬ 
man,  if  you  want  to  hold  hearings  in  several  months,  or  whatever 
timeframe,  to  determine  what  progress  has  been  made,  I  would 
welcome  that.  But  I  will  take  personal  responsibility  for  the  per¬ 
formance  of  the  Justice  Department  on  this  investigation. 

But  I  want  to  make  something  clear,  and  that  is  that  this  is  a 
complex  case.  We  have  a  standard  at  the  I>epartment  of  Justice,  an 
indictment  standard.  We  believe  we  need  to  have  evidence  suffi¬ 
cient  to  support  an  indictment,  in  hand,  so  that  we  can  prove  our 
case  in  court.  A  lot  has  been  said  about  not  wanting  to  have  a  po¬ 
litic^  Justice  Department.  And  I  £^ee  with  that.  There  are  a  lot 
of  different  ways  politics  can  come  into  play  in  a  case.  On  the  one 
hand — and  I  think  many  of  you  are  thinking  of  this — you  shouldn’t 
sweep  anything  under  the  rug.  Don’t  cut  anyone  a  special  break. 
Don’t  show  favoritism.  Don’t  withhold  an  indictment  that  should 
be  laid  down  because  of  political  influence. 

But  there  is  another  side  to  the  coin,  and  that  is  don’t  hand 
down  an  indictment  because  of  political  pressure.  Don’t  lower  the 
standard  of  indictment  just  because  it  is  politically  convenient. 
That  standard,  if  I  become  Attorney  General,  is  going  to  be  one 
standard,  and  it  is  not  going  to  be  changed  for  anybody  in  this 
country.  And  I  don't  care  how  much  political  pressure  is  brought  to 
bear.  I  don’t  care  what  the  op  eds  say.  I  don^t  care  what  the  jour¬ 
nalists  say,  or  if  it  is  not  fast  enough  for  them.  And  I  don’t  care 
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what  the  political  pressures  are.  That  standard  is  staying  where  it 
is. 

Right  now  the  career  prosecutors  in  the  Department— and,  be¬ 
lieve  me,  1  have  been  pressing  them — have  explained  to  me  very 
coherently  what  evidence  is  lacking  that  prevents  us  from  laying 
down  an  indictment  today.  I  have  insisted  on  explanations,  and  I 
have  gotten  them,  and  they  are  coherent,  and  I  think  they  are 
right.  And  they  are  coming  from  the  career  professional  prosecu¬ 
tors. 

And  nothing — ^you  know,  from  a  personal  standpoint,  it  would  be 
great  if  I  could  just  throw  an  indictment  on  the  table  eind  say, 
“See,  guys."  But  I  am  not  going  to  do  that.  Until  that  standard  is 
met,  there  is  not  going  to  be  an  indictment  in  the  BCCI  case.  As  it 
is  met,  there  will  be  indictments.  So  that  is  talking  prospectively. 

Let  me  just  say,  we  have  to  support  the  indictments  with  evi¬ 
dence.  That  means  people  and  documents,  and  most  of  this  activity 
occurred  overseas.  And  it  was  carefully  carried  out  to  avoid  regula¬ 
tory  scrutiny. 

Much  of  this  activity  was  conducted  in  countries  where  there  are 
bank  secrecy  laws.  It  is  very  dilHcult  for  us  to  get  access  to  the 
records  and  people  we  need,  but  we  are  working  to  do  that. 

I  am  not  going  to  take  the  Price  Waterhouse  Report,  staple  an 
indictment  to  it,  and  throw  it  into  the  bin.  We  are  going  to  get  the 
evidence  before  any  indictment  comes  down. 

Now,  looking  retrospectively,  I  have  asked  that  a  thorough 
review  of  pre-July  activity  be  conducted. 

The  Chairman.  Before  you  do  that — I  apologize  for  interrupt¬ 
ing — there_  will  be  two  other  things  that  will  be  raised,  and  I  just 
want  to  raise  them  now  so  you  can  throw  them  in  the  bin. 

It  is  my  understanding — and  I  do  not  know  this  for  a  fact — that 
your  former  law  firm,  Shaw  and  Pittman,  now  represents  the  presi¬ 
dent  of  BCCI.  Is  that  true,  to  the  best  of  your  knowledge? 

Mr.  Barr.  I  learned  yesterday  that  they  are  representing  Naqvi, 
The  Chairman.  Naqvi.  And  what  is  his  position? 

Mr.  Barr.  I  think  he  is  one  of  the  very  senior  people. 

The  Chairman.  Now,  was  there  any  work  done  by  that  law  firm 
when  you  were  with  the  law  firm  eis  a  partner  or  as  an  associate 
with  regard  to  BCCI? 

Mr.  Barr.  Let  me  make  it  clear.  This  is  my  understanding.  The 
law  firm,  I  am  told,  represented  people,  one  of  whom  was  Frank 
Saul,  who  owned  Financial  General  back  in  1978  when  it  was  being 
purchased  by  others  and  apparently  it  says  in  the  paper  that 
Frank  Saul  suggested  that  this  was  a  move  by  BCCI  to  take  con¬ 
trol.  That  was  the  first  year  I  was  at  the  firm.  I  was  an  associate.  I 
don't  believe  I  had  any  contact  with  that  matter.  As  I  say,  the  firm 
was  representing  a  person  who  was  a  shareholder  and  whose  inter¬ 
est  was  ultimately  bought  out. 

My  understanding  is  that  Naqvi  became  a  client  of  the  firm  well 
after  I  left,  and  I  have  been  gone  for  almost  3  years. 

The  Chairman.  Well  after  you  left  as  a  partner? 

Mr.  Barr.  Yes. 

The  Chairman,  hei  me  make - 

Mr.  Barr.  I  left  the - 
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The  Chairman.  You  were  there  as  an  associate  in  the  early 
1970’s? 

Mr.  Barr.  I  will  give  you  the  chronology.  I  was  at  the  law  firm 
from  1978  to  1982  as  an  associate.  I  then  returned  to  the  firm  from 
the  White  House  and  was  there  from  1983  to  1984  as  an  associate, 
made  partner,  and  was  at  the  firm  as  a  partner  from  1985  to  1989 
when  I  came  into  the  administration  as  the  head  of  OLC.  So  I  have 
been  away  from  the  firm  for  almost  8  years. 

The  Chairman.  So  when  you  say  you  left  the  firm,  in  your  last 
statement  you  said  when  you  left  the  firm,  you  are  referring  to 
1989. 

Mr.  Barr.  1989,  yes. 

The  Chairman.  When  you  left  as  a  partner. 

Mr.  Barr.  Yes.  My  understanding  is  Naqvi  has  become  a  recent 
client  of  one  of  the  partners  there. 

The  Chairman.  To  the  best  of  your - 

Mr.  Barr.  Let  me  just  say,  I  have  no  financial  interest  in  the 
firm.  I  liquidated  that  completely  when  I  left  in  1989.  1  have  no  ar¬ 
rangements  with  the  firm. 

The  Chairman.  When  you  were  at  the  firm  as  a  partner,  not  as 
an  associate — the  period  when  you  were  a  partner,  1985  to  1989 — 
you,  I  assume,  would  have  more  access  to  information  relative  to 
what  the  firm  was  doing  than  when  you  were  an  associate.  Can  you 
tell  us  whether  or  not  the  firm  at  the  time  you  were  there  as  a 
partner,  from  1985  to  1989,  in  that  timeframe,  whether  or  not  they 
were  representing  BCCI  or  any  of  the  principals  in  BCCI? 

Mr.  Barr.  Not  to  my  knowledge. 

The  Chairman.  Not  to  your  knowledge.  That  is  good  enough  for 
me. 

Now,  I  will  come  back  with  some  other  questions.  My  time  is  up, 
but  you  can - 

Mr.  Barr.  Let  me  just  say  that  the  firm  has  some  international 
bank  clients.  I  was  never  involved  in  that  practice,  and  I  never 
became  aware  of  the  firm  representing  BCCI. 

The  Chairman.  For  the  record,  how  big  is  the  firm? 

Mr.  Barr.  Right  now  it  is  240  or  250  lawyers. 

The  Chairman.  And  how  many  partners,  roughly? 

Mr.  Barr.  Probably  around  70  or  80. 

The  Chairman.  If  you  would  like  to — I  am  not  asking  you  to.  If 
you  want  to  finish  your  answer  with  regard  to  BCCl,  not  prospec¬ 
tively,  but  as  you  started,  or  if  you  want  to  wait  until  later,  it  is  up 
to  you.  Otherwise,  I  will  yield  to  my  colleague,  Senator  Thurmond. 
I  don't  want  to  cut  you  off.  I  just  wanted  to  get  that  in  so  it  didn’t 
linger. 

Mr.  Barr.  Maybe  we  can — was  going  to  give  an  overview  of 
what  has  happened  in  the  past  and  largely  defend  the  Depart¬ 
ment’s  record.  But  I  will  hold  off  on  that  until  someone  else  raises 
the  BCCI  issue. 

Senator  Simon.  I  think  it  would  be  helpful,  as  long  as  you  are 
having  this,  to  get  that  retrospective  look  right  now. 

Mr.  Barr.  OK.  I  have  asked  for  a  retrospective  look,  I  think  it  is 
important  that  if  there  were  mistakes  made,  that  we  can  learn 
from  our  mistakes  and  make  sure  these  kinds  of  slip-ups  don't 
happen  again.  So  that  is  one  reason.  And  the  other  reason  is  be- 
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cause  there  is,  lurking  in  the  background,  some  suggestion  that 
somehow  there  is  some  wrongdoing  or  mischief  involved.  And,  to 
the  extent  there  are  any  allegations  like  that,  I  want  those  all  pur¬ 
sued  and  run  to  ground. 

Let  me  also  say  that  I  am  frankly  not  immersing  myself  in  all 
the  details  of  what  happened  prior  to  July.  I  have  people  working 
on  that.  I  learn  a  little  as  it  goes  on.  But  my  priority  is  what  hap¬ 
pens  from  now  on  and  making  sure  the  job  is  done. 

Blit  from  ti^hat  I  do  know,  I  think  the  record  is  fairly  good,  and  I 
think  much  of  the  criticism  is  unfair.  The  m^or  criticism  is  that 
the  Departraent’didn’t  act  quickly  enough. 

There  are  basically  four  categories  of  offenses  that  BCCI  is  al¬ 
leged  to  have  committed  that  touch  upon  the  United  States.  First 
is  fnondy’  laundering,  ^cond  is  regulatory  offenses,  the  secret  ac¬ 
quisition  of  financial  institutions  in  the  United  States.  The  third  is 
a  widescale  fraud,  a  ponzi  scheme  where  depositors’  money  was 
taken  worldwide.  And  the  fourth  is  general  allegations  about 
public  corruption,  that  there  is  somehow  a  list  somewhere  of  bribes 
•  being  paid  to  public  officials. 

Starting  with  money  laundering,  most  of  the  money  laundering 
allegations  centered  on  Florida  which  was  the  major  area  of  drug 
activity  and  money  laundering.  And  the  Department  of  Justice  has 
prosecuted  a  major  money-laundering  case  against  BCCI,  the  only 
one  so  far  brought  to  fruition.  It  was  a  Customs  Department  under¬ 
cover  investigation.  It  was  a  complex  investigation.  Ultimately  we 
were  able  to  prosecute  five,  I  think,  of  the  l^CI  officials,  and  we 
also  had  a  plea  agreement  with  the  bank  where  we  got  the  largest 
payout  forfeiture  in  history  of  financial  institutions. 

Then  there  has  been  a  second  phase  of  this,  a  follow-up  in 
Tampa,  where,  in  September  1991,  we  brought  a  follow-on  indict¬ 
ment  against  other  individuals. 

The  money  laundering,  by  and  large,  the  big  picture  is  that  the 
money-laundering  allegations  were  detected  and  have  been  pros¬ 
ecuted.  Now,  there  is  an  allegation  in  the  Washington  Post — be¬ 
lieve  it  is  on  the  Washington  Post  editorial  page  today — that  there 
were  125  DEA  cases  relating  to  BCCI  in  DEA's  files  and  that  some¬ 
how  we  didn’t  get  the  picture  and  didn’t  focus  on  these  125  cases.  I 
am  informed  that  the  125  fi^re  is  the  number  of  current  reports 
in  the  DEA  files,  most  of  which  relate  to  the  investigation  and  the 
activity  that  was  carried  on  from  1986  through  1990  in  that  money¬ 
laundering  case. 

The  second  area  of  allegations  are  the  r^ulatory  offenses.  As  I 
said,  that  is  the  notion  that  there  were  secret  acquisitions  of  finan¬ 
cial  institutions.  The  basic  allegation  is  that  while  the  law  enforce¬ 
ment  people,  both  Justice  and  Treasury — because  there  were  two 
“Treasury  agencies  involved.  Customs  and  IRS — while  they  were 
covering  the  money-laundering  part  of  the  case,  they  acquired 
some  evidence  about  the  allege  secret  acquisition  of  First  Ameri¬ 
can  and  that  they  never  passed  that  on  and  that  somehow  that 
slowed  down  the  investigation. 

I  think — again,  I  am  talking  here  about  the  big  picture  and  my 
preliminary  assessment,  because  I  haven't  immersed  myself  in  all 
of  the  facts.  But  the  general  pattern,  it  seems  to  me,  was  that  this 
evidence  was  passed  along  to  the  Fed,  Maybe  not  as  promptly  and 
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tidily  ^  it  should  have  been,  but  basically  the  information  was 
transmitted  to  the  Fed  after  the  takedown  of  the  undercover  oper* 
ation.  And  the  evidence  that  was  transmitted  to  the  Fed,  which 
had  primary  jurisdiction  here — these  were  regulatory  violations, 
and  the  Fed  in  the  first  instance  is  the  regulatory  agency  that 
should  be  investigating — was  of  limited  utility  to  the  Fed  because  it 
was  sort  of  general  in  nature,  hearsay,  gossip,  and  the  Fed  was 
really  focusing  on  trying  to  get  more  tangible  evidence. 

And  my  understanding  of  the  Fed's  position  is  that  it  was  the 
Price  Waterhouse  study  that  came  out  in  December  1990,  that  was 
the  big  breakthrough  for  the  Fed.  Now,  remember,  the  Fed  has  a 
lower  standard  of  proof.  They  are  operating  in  a  civil  environment, 
not  a  criminal  environment.  So  it  was  in  December  1990,  that  the 
big  piece  of  evidence  as  far  as  the  Fed  was  concerned  on  the  regula¬ 
tory  offenses,  came  out  of  the  United  Kingdom. 

My  general  sense  is  that  the  hearsay  and  the  gossip  and  the 
rumor  and  the  general  corporate  knowledge  kind  of  evidence  that 
was  transmitted  to  the  Fed  from  the  money-laundering  investiga¬ 
tions,  I  think  it  was  sheer  speculation  and  quite  unlikely  that  that 
would  have  materially  advanced  the  Fed's  ultimate  investigation. 

In  any  event,  the  Fed  did  refer  the  regulatory  case  to  us  in  Janu¬ 
ary  of  this  year.  So  the  process  has  worked.  The  Fed  as  the  regula¬ 
tory  ^ency  has  made  a  criminal  referral  that  came  to  the  Depart¬ 
ment  in  January  1991,  and  the  Department  is  pursuing  those  regu¬ 
late^  offenses,  potential  offenses.  But  as  I  say,  the  issue  for  us  is 
getting  the  evidence  from  overseas. 

I  think  that  the  allegations  of  the  ponzi  scheme,  the  worldwide 
fraud,  likewise  arose  after  the  Price  Waterhouse  report,  and  the  al¬ 
legations  of  corruption  are  of  relatively  recent  vintage  and  of  quite 
a  general  nature.  And  those  are  now  being  pursued,  and  those 
issues  arose  in  1991. 

I  have  already  discussed  the  fact  that  it  is  very  hard  for  us,  a 
tedious  process,  to  gain  the  evidence  that  we  ne^  as  a  predicate 
for  an  indictment.  And  I  think  it  is  unfair  generally  to  be  conduct¬ 
ing  an  autopsy  on  a  live  bo^.  This  is  an  investigation  in  mid¬ 
stream.  And  ordinarily  the  Department  of  Justice  is  not,  and 
should  not,  be  driven  by  a  political  timetable.  I  don’t  know  why  the 
people  feel  we  should  be  handing  down  indictments  immediately 
here.  We  will  hand  down  indictments  when  the  evidence  is  there  to 
support  it. 

There  is  a  saying — I  think  all  of  us  know  it — that  the  wheels  of 
justice  grind  slowly,  but  exceedingly  fine,  and  most  people  appreci¬ 
ate  that  because  we  have  to  go  through  a  process.  And  the  reason 
we  are  ultimately  able  to  do  justice  and  get  that  fine  grinding  at 
the  end,  where  all  the  allegations  are  handled  in  a  coherent  way,  is 
because  we  go  through  a  process. 

No  one  at  the  CIA,  the  State  Department,  or  the  White  House  or 
anybody  outside  the  Department  of  Justice,  as  far  as  1  am  aware, 
has  ever  attempted  to  influence  the  course  of  this  case,  and  no  po¬ 
litical  influence  whatsoever  has  been  brought  to  bear  on  this  inves¬ 
tigation. 

The  Chairman.  Have  you  been  asked  to  update  the  White  House 
on  the  state  of  the  investigation  of  BCCI? 

Mr.  Barr.  When? 
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The  Chairman.  Since  you  have  taken  over  primary  responsibility 
for  it? 

Mr.  Barr.  There  were  two  instances  where — there  are  only  two 
communications  that  I  am  aware  of  with  the  White  House  on  the 
BCCl  case,  on  the  investigation.  One  was  a  lunch  I  was  having  with 
Boyden  Gray,  we  were  going  over  a  number  of  issues  that  were 
going  to  be  coming  up  in  the  fall  and  discussing  that  the  depart¬ 
ment  would  be  having  a  transition  at  that  point,  and  I  said  that 
the  BCCI  matter  was,  you  know,  an  important  priority  area,  and 
he  asked  me  to  explain  all  the  adverse  press  that  the  department 
had  been  getting  over  the  summer. 

The  only  other  instance  I  am  aware  of  is  where  we,  basically  fol¬ 
lowing  up  on  that,  went  to  brief  the  counseFs  office — did  not  do  it, 
someone  else  did — on  the  allegations  that  had  been  made  in  the 
progress  of  the  investigation.  But  no  one  in  the  White  House  has 
ever  attempted  to  influence  this  in  any  way. 

The  Chairman.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Mr,  Barr,  when  a  person  is  elevated  into  a  new  position,  they 
generally  set  up  goals.  What  are  your  goals  during  your  tenure  as 
Attorney  General? 

Mr.  Barr,  I  think  talking  about  specific  goals  and  priorities,  and 
I  think  I  have  said  this  to  a  number  of  you  on  courtesy  calls,  is  a 
tittle  bit  misleading  in  the  Department  of  Justice,  because  we  are 
called  upon  to  administer  the  law  across  the  board  and  make  sure 
that  all  programs  and  all  areas  of  enforcement  are  covered.  And,  as 
Senator  Kennedy  said,  it  is  a  very  difficult  job  to  do  in  a  period  of 
scarce  resources. 

In  a  way,  I  hate  to  suggest  that  by  giving  emphasis  to  one  pro¬ 
gram  we  may  be  giving  short  shrift  to  another.  I  do  not  mean  to 
suggest  that,  and  so  one  of  my  priorities  is  to  try  the  best  I  can  to 
cover  the  whole  waterfront,  so  that  at  the  end  of  my  tenure  it 
cannot  be  said  of  me  that  I  let  the  ball  drop  in  a  particular  area. 
That  is  an  important  priority,  I  think,  for  any  Attorney  General  to 
have.  It  does  not  necessarily  get  headlines,  but  that  is  the  business 
of  the  Department  of  Justice. 

The  second  priority,  before  getting  into  specific  areas  of  empha¬ 
sis,  is  also  sort  of  cross-cutting  nature,  and  that  is  something  I  said 
in  my  opening  statement,  which  is  to  try  to  foster  and  build  upon 
the  professionalism  and  the  integrity  of  the  institution  itself,  so 
that  when  I  leave,  p^ple  will  say  that  it  is  a  better  institution,  it  is 
a  more  professional  institution.  And,  I  think  that  the  way  I  can  do 
that  as_  Attorney  General,  is  both  by  personal  example,  by  being 
professional  in  my  decisions  and  my  dealings,  and  also  by  insisting 
on  professionalism  from  top  to  bottom  in  the  work  that  is  done  in 
the  department. 

Beyond  that,  there  are  several  areas  of  emphasis.  Obviously, 
drugs  has  to  continue  as  a  top  priority.  In  ray  view,  it  is  a  long¬ 
term  struggle.  We  are  talking  here  about  the  cold  war.  We  are  not 
talking  about  Desert  Storm.  This  problem  took  decades  to  come 
about,  and  it  is  going  to  take  decades  to  cure.  But  part  of  my  re¬ 
sponsibility  and  my  priority  will  be  to  keep  the  pressure  on,  so  we 
continue  to  make  progress. 
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Beyond  that,  I  want  to  give  increasing  emphasis  to  the  problem 
of  violent  crime.  Violent  crime  is  intolerable  in  the  United  States, 
and  while  it  is  largely  a  local  concern,  95  percent  of  it  or  more  is 
realty  under  State  and  local  jurisdiction,  and  should  be,  I  do  think 
there  are  some  areas  where  the  Federal  Government  can  provide 
greater  support  and  make  a  real  difference  in  fighting  violent 
crime.  Later  on,  I  will  be  glad  to  discuss  the  details  of  what  1  am 
talking  about. 

Next,  I  would  say  that  civil  rights  would  be  one  of  my  areas  of 
emphasis.  I  think  there  is  a  broad  area  of  agreement;  sometimes 
we  focus  on  areas  of  policy  disagreement,  but  there  is  even  a  broad¬ 
er  area  of  agreement  in  the  civil  rights  area,  and  that  is  that  dis¬ 
crimination  is  abhorrent  and  strikes  at  the  very  nature  and  fiber  of 
what  this  country  stands  for. 

I  believe  that,  although  progress  has  been  made  in  this  country, 
that  there  is  still  discrimination  in  this  country,  and  enforcing  the 
civil  rights  laws  would  be  a  high  priority  of  mine.  I  intend  to  be 
vigilant  in  watching  for  discrimination,  and  I  intend  to  be  aggres¬ 
sive  in  rooting  it  out  and  enforcing  the  laws  against  it  wherever  it 
is  detected. 

The  first  experience  I  had  with  this,  as  Acting  Attorney  General, 
was  in  the  area  of  fair  housing,  that  Senator  Hatch  alluded  to. 
Shortly  after  I  took  the  position  of  Acting  Attorney  General,  t  saw 
that  a  report  came  out  of  HUD  about  discrimination  in  housing, 
followed  by  a  report  from  the  Fed  concerning  ^scrimination  in 
mortgages.  I  recognize  there  has  been  a  lot  of  talk  about  how  that 
data  has  to  be  massaged  and  sifted  and  studied  and  analyzed,  but, 
in  the  meantime,  I  told  John  Dunne  that  that  did  not  mean  we 
should  sit  on  our  haunches,  and  I  asked  him  to  put  together  a 
stepped-up  enforcement  program. 

He  talked  about  Senator  Hatch’s  bill,  to  start  using  testers,  and  I 
thought  that  was  a  good  idea,  but  I  concluded  that  we  did  not 
really  need  new  legislation  to  do  it.  I  asked  that  we  reprogram  $1.4 
million  into  the  pro^am  over  2  years,  and  that  we  embark  on  a 
testers  program.  This  would  be  the  first  time  the  Department  of 
Justice  has  used  testers  directly.  We  have  relied  on  evidence  from 
testers  before,  but  now  they  will  be  working  for  us  directly. 

Also,  I  asked  John  to  set  up  a  group  of  regulatory  agencies  that 
are  involved  in  the  mortgage  area,  so  that  we  can  have  a  coordinat¬ 
ed  enforcement  program,  and  I  believe  that  group  is  meeting  and 
setting  out  an  enforcement  program  in  the  mortgage  area.  So,  I 
intend  to  be  proactive  and,  as  I  said,  civil  rights  will  be  a  priority. 

Finally,  I  would  say  white  collar  crime,  and  there  the  challenge 
is  to  keep  up  the  momentum  in  the  areas  where  we  have  been 
making  progress.  I  think  we  have  been  making  a  lot  of  progress  on 
financial  institution  fraud,  in  large  part  because  of  the  infusion  of 
resources  we  got  in  the  Crime  Control  Act  of  1990,  and  we  have 
been  making  progress  in  government  contracting  a.id  in  HUD 
fraud  and  in  affirmative  civil  litigation. 

But  the  other  part  of  the  white  collar  challenge  is  to  anticipate 
the  slumbering  giants  before  they  become  problems  like  the 
problem,  and  try  to  get  ahead  of  the  power  curve,  get  the  resources 
in  place  and  get  the  program  in  place. 
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I  have  been  chairing  the  Economic  Crime  Council,  where  we 
have  desiraated  areas  of  insurance  fraud,  pension  fraud,  computer 
crime  and  health  care  fraud  as  new  areas  of  emphasis  and  we  are 
starting  to  put  in  place  a  program  to  deal  with  them.  But  as  ^na- 
tor  Kennedy  said,  while  these  are  priorities,  and  while  I  will  be 
trying  to  give  them  emphasis,  we  are  in  an  area  of  very  scarce  re¬ 
sources. 

The  President  has  asked  for  a  €0  percent  increase  in  the  Depart¬ 
ment,  budgeted  over  3  years.  This  p2ist  increase  for  the  1992  Ascal 
year  was  almost  15  percent.  I  hove  to  say  that  the  Senate,  in  their 
appropriations,  basically  gave  the  President  what  he  wanted  for 
the  Justice  Department,  but,  unfortunately,  in  conference  commit¬ 
tee  we  lost  $472  million.  That  is  a  tremendous  blow  to  the  depart¬ 
ment.  It  means  a  lot  of  the  initiatives  we  were  hoping  to  carry  out 
cannot  be  carried  out. 

So,  another  cross-cutting  priority  of  the  department,  of  any  At¬ 
torney  General,  is  increasingly  the  role  that  the  Attorney  General 
has  to  play  as  a  manager,  to  make  sure  that  we  are  effectively  in¬ 
vesting  the  money  and  the  resources. 

So,  Senator,  those  are  my  goals  as  Attorney  General. 

Senator  Thurmond.  What  steps  are  being  taken  to  fill  the  exist¬ 
ing  judicial  vacancies?  About  2  weeks  ago,  I  checked  and  we  had 
approximately  125  vacancies.  It  seems  to  me  that  some  part  of  the 
process  is  taking  too  long.  Is  the  slowdown  at  the  White  House  or 
at  the  Justice  Department? 

Mr.  Barr.  Well,  it  is  a  long  process,  Senator.  I  think  we  had  a 
total  of  150  vacancies,  and  my  ngures  show  that  we  have  41  nomi¬ 
nations  pending,  we  have  tentatively  selected  66  candidates  who 
are  now  undergoing  either  FBI  back^ound  checks  or  ABA  reviews, 
and  we  are  in  the  process  of  interviewing  for  18  additional  judge- 
ships,  and  we  have  not  received  recommendations  on  25. 


Now,  I  agree  that  it  is  a  slow  process,  but  it  is  an  important  one. 
We  did  have  a  big  backlog,  because  of  this  creation  of  the  new 
judgeships,  and  it  is  a  long  process,  because  we  have  to  make  sure 
that  we  are  putting  people  who  have  the  proper  character  and  in¬ 
tegrity  and  competence  on  the  bench,  and  that  requires  the  FBI 
background  check,  it  requires  the  ABA  screening  process,  and  that 
takes  a  lot  of  time. 

But  I  think  the  big  picture  is  that  we  have  41  nominations  pend¬ 
ing  and  66  already  in  the  pipeline,  with  only  18  interviewing  and 
25  with  no  action  on  them  yet,  and  that  is  not  too  bad  a  position  to 
be  in.  But  I  agree  with  you,  we  have  to  do  better,  and  it  may  re¬ 
quire  putting  more  FBI  resources  into  it. 

Senator  Thurmond.  Would  it  be  possible  to  employ  more  FBI 
agents  to  get  the  background  checks  completed?  I  get  complaints 
all  the  time  about  filling  these  vacancies.  The  judges  are  complain¬ 
ing,  they  say  they  are  overworked,  and  that  they  cannot  get  the  job 
done  under  the  current  circumstances.  We  created  the  vacancies 
and  now  they  are  not  being  filled  in  a  timely  manner.  Can  you  not 
employ  about  50  extra  FBI  agents  to  get  the  necessary  work  done 
quickly? 

Mr.  Barr.  I  do  not  know  if  I  can  employ  them,  but,  obviously,  we 
can  shift  FBI  agents  from  other  areas  to  do  the  backgrounds.  But 
this  is  a  pipeline  we  are  talking  about.  It  has  a  number  of  different 
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points  along  the  line,  and  even  if  we  were  to  push  through  these  66 
we  have  going  through  the  process  now,  either  background  or  ABA, 
this  committee  also  has  limitations  on  its  capacity  to  process  these 
people  quickly. 

I  am  not  suggesting  there  has  been  delay  at  all.  I  am  just  saying 
that  right  now  there  are  41  pending.  We  are  just  about - 

Senator  Thurmond.  Where  is  ^nator  Biden?  I  wanted  him  to 
hear  that.  [Laughter.] 

Mr.  Barr.  We  have  66  more  coming  down  the  pike.  I  think  this 
background - 

Senator  Thurmond.  In  some  cases  it  has  taken  2  or  3  months  for 
the  FBI  to  complete  its  investigation.  It  has  taken  several  months 
for  the  ABA  to  complete  its  investigation  and  evaluation.  I  think 
that  is  ridiculous,  to  be  frank  with  you. 

Mr.  Barr.  Well,  I  think  we  have  to  expedite  those  investigations 
and  get  more  nominations  up  to  the  committee,  but  the  committee 
also  has  to  investigate  these  individuals. 

Senator  Thurmond.  These  positions  ought  to  be  filled  expedi¬ 
tiously.  Now,  if  it  is  the  Justice  Department's  fault  or  the  White 
House,  they  ought  to  correct  it.  If  it  is  the  fault  of  this  committee, 
it  ought  to  be  corrected.  These  positions  should  be  filled. 

Now,  I  am  sure  you  realize  the  importance  of  a  good  working  re¬ 
lationship  with  the  Congress.  How  would  you  hope  to  accomplish 
that? 

Mr.  Barr.  I  think  that  I  have  been  able  to  establish  a  good  work¬ 
ing  relationship  with  the  Confess,  both  on  the  Senate  side  and  the 
House  side.  I  have  been  witling  to  work  clceely  with  committees 
and  with  individual  members  to  accomplish  legislative  objectives. 

I  played  a  role  in  getting  the  Debt  Collection  Act  thro^h  and,  as 
Senator  Simon  mentioned,  came  up  and  spent  an  all-nighter  here 
on  the  Crime  Control  Act.  I  worked  closely  with  Senator  Biden  on 
this  year's  crime  bill,  which  passed  the  Senate.  I  think  the  key  to  it 
is  mutual  respect  and  open  communication. 

Senator  Thurmond.  Do  you  feel  there  are  sufficient  resources  at 
both  the  State  and  Federal  levels  to  effectively  fight  organized  and 
white  collar  crime,  and  would  you  hesitate  to  ask  for  more  funds,  if 
you  need  them? 

Mr.  Barr.  Well,  as  Dick  Thornburgh  said,  we  could  always  use 
more  resources  in  law  enforcement.  We  only  spend  a  little  over  1 
percent  of  our  budget  on  law  enforcement  in  this  country  at  the 
Federal  level  and  I  think  3  percent  on  the  State  level.  My  impres¬ 
sion  is  that  any  law  enforcement  officer  in  the  country.  State  or 
Federal,  can  always  use  more,  so  it  is  a  question  of  prioritizing  and 
doing  the  best  you  can  with  limited  resources. 

On  the  organized  crime  front,  I  think  we  have  a  good  program  in 
place.  We  have  recently  changed  our  strategy,  as  you  know.  Where¬ 
as,  before  we  were  focusing  exclusively  on  the  La  Cosa  Nostra  and 
certain  other  organized  crime  entities,  we  have  now  expanded  the 
definition  of  organized  crime  so  that  we  could  go  after  other 
groups,  emerging  groups,  and  not  just  traditional  organized  crime 
groups,  and  we  are  deploying  those  resources  now. 

On  the  State  level,  that  is  really  a  matter  for  the  State  and  local 
authorities  lo  determine  how  much  is  enough  resources.  I  myself 
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would  not  like  to  see  a  scaling  back  of  what  is  being  invested  in 
law  enforcement  on  the  local  and  State  level. 

Senator  Thurmond.  The  Office  of  Professional  Responsibility  has 
made  Hne  contributions.  I  presume  you  expect  to  continue  to  pro¬ 
vide  support  for  that  office? 

Mr.  Barr.  Yes,  I  do  support  the  Office  of  Professional  Responsi¬ 
bility.  As  you  know,  we  have  a  new  IG  that  was  created,  and  there 
has  been  some  issue  as  to  the  respective  jurisdiction  of  the  IG  and 
the  Office  of  Professional  Responsibility. 

On  the  one  hand,  I  think  part  of  the  statute  suggests,  or  maybe  it 
is  the  legislative  history,  that  the  Attorney  General  may  consider 
subsuming  OPR  in  the  IG’s  office,  merging  the  two.  On  the  other 
hand,  I  believe  there  is  also  language,  either  in  the  statute  or  legis¬ 
lative  history,  suggesting  that  consideration  might  be  given  to 
shifting  investigative  slots  from  the  IG  to  OPR,  basically  creating  a 
larg^er,  far  bigger  organization  of  OPR,  while  at  the  same  time 
having  the  IG. 

Those  offices  have  given  me  their  views  on  the  allocation  of  re¬ 
sponsibility,  and  I  decided  when  I  became  Deputy  to  basically  get  a 
year  more  of  experience  under  our  belt  with  these  two  offices  in 
operation,  before  making  any  decisions,  because  I  wanted  to  see 
where  the  pressure  points  were  and  how  the  relationships  were 
and  what  roles  they  were  playing. 

While  I  have  not  come  to  a  final  conclusion  about  all  the  details, 
I  think  that  we  should  continue  to  have  OPR  as  a  separate  entity, 
enforcing  particularly  the  professional  responsibility  of  the  lawyers 
in  the  Department  and  assisting  the  Attorney  General  in  insuring 
the  highest  standards  in  the  department. 

Senator  Thurmond.  I  believe  my  time  is  up,  Thank  you  very 
much. 

Senator  Kennedy  [presiding].  Thank  you  very  much,  Mr.  Chair¬ 
man. 

I  want  to  say  that  it  is  difficult  to  differ  with  your  orders  of  pri¬ 
ority.  I  think  the  order  that  you  represent  certainly  expresses  my 
owm  kind  of  priorities  in  the  Justice  Department  and  I  think 
{minted  out  whether  you  are  going  to  be  able  to — and  the  new  ini¬ 
tiatives  I  think  you  ought  to  be  commended  for. 

The  fact  of  the  matter  is  there  has  been  more  action  over  in 
HUD  than  there  has  in  the  Justice  Department  in  recent  times  in 
the  are^  of  enforcement  of  civil  rights,  and  as  I  understand,  even 
though  it  is  in  a  preliminary  stage,  what  you  are  attempting  to  do 
there  I  think  is  noteworthy  and  commendable. 

Liet  me  go  into  some  other  areas  that  have  not  been  touched.  One 
of  them  has  been  mentioned,  but  I  would  like  to,  if  I  could,  direct 
your  attention  to  the  Brady  waiting  j^riod  for  handguns.  The 
Brady  handgun  waiting  period  is  an  impoi*tant  proj^al.  Your 
predecessors  supported  it,  on  the  condition  that  it  be  included  as 
part  of  a  comprehensive  crime  package,  including  habeas  corpus, 
death  penalty  and  other  reforms. 

The  proliferation  of  assault  weapons,  though,  continues  to  be  a 
problem  for  law  enforcement  and  every  law-abiding  citizen.  The 
success  of  waiting  periods  and  background  checks  at  the  State  level 
is  compelling;  they  provide  a  cooling  off  period,  and  the  only  oppor¬ 
tunity  to  determine  whether  a  prospective  firearm  purchaser  is  not 
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entitled  to  make  that  purchase  is  because  of  a  criminal  record  or 
history  of  mental  illness  or  other  disqualifying  factor. 

Now,  the  Brady  waiting  period  the  adminstration  is  willing  to 
accept  as  part  of  the  crime  package  applies  only  to  handguns.  As¬ 
sault  weapons,  obviously,  are  at  least  as  lethal,  and  why  shouldn't 
we  expand  the  scope  of  the  Brady  bill  to  encompass  assault  weap¬ 
ons,  as  well? 

Mr.  Barr.  On  the  assault  weapon  front,  the  proposal  before  us  is 
the  DeConcini  amendment.  I  think — I  don't  know  if  this  is  a  new 
statement  or  not,  but  1  would  support  both  the  Brady  bill  waiting 
period  and  the  DeConcini  amendment,  provided  they  were  parts  of 
a  broader  and  more  comprehensive  crime  bill  that  included  tough 
enforcement  provisions,  including  very  tough  provisions  on  the  use 
of  firearms  in  crimes  and  illegal  purchase  and  trading  in  firearms, 
which  are  part  of  the  package  that  passed  the  Senate. 

Now,  to  be  candid,  on  the  waiting  period,  I  would  prefer  an  ap* 
proach  that  was  directed  toward  point  of  sale,  and  I  know  that  we 
are  not  at  that  point  yet  technologically.  It  is  going  to  require  more 
investment,  and  I  have  been  involved  in  infusing  those  resources  to 
upgrade  the  records.  But  the  important  thing,  I  think,  ultimately, 
will  be  a  system  that  is  based  on  State  records,  a  State  system.  And 
so  I  think  the  House  approach  is  preferable,  frankly,  to  the  Senate 
approach. 

On  the  DeConcini  amendment,  I  would  prefer  a  limitation  on  the 
clip  size,  but  ultimately  I  would  recommend  the  President  sign  a 
bill  that  had  the  Brady  waiting  period,  and  a  DeConcini  assault 
weapons  provision  in  it,  as  long  as  we  had  other  tough  crime  meas¬ 
ures  in  it  that  dealt  with  the  other  problems. 

I  have  not  considered  before  whether  the  waiting  period  should 
apply  to  assault  weapons  and  would  want  to  think  about  that,  but 
off  the  top  of  my  head,  I  don’t  think  there  should  be  an  objection  to 
that 

Senator  Kennedy.  Well,  as  you  know,  DeConcini  on  the  assault 
weapons  does  not  provide  for  the  waiting  period  for  the  assault 
weapons.  And  although  it  includes  a  number — I  believe  it  is  11  sets 
of  assault  weapons,  there  are  clearly  others  that  result  in  the  same 
kind  of  destruction  and  havoc  and  threat  to  law  enforcement  per¬ 
sonnel. 

I  think  the  fact  that  you  are  forthcoming  in  terms  of  the  waiting 
period  for  assault  weapons  is  very  constructive.  We  have — 

The  Chairman.  And  unusual  for  an  Attorney  General  nominee. 

Senator  Kennedy.  We  have  here  just  the  application  for  the  pur¬ 
chase  of  weapons,  and  as  you  are  familiar,  prior  to  1968,  they 
didn’t  even  ask  the  six  or  seven  questions,  which  are  probably  the 
most  rudimentary  questions  that  there  are.  Of  course,  without 
having  the  opportunity  to  give  local  law  enforcement  the  opportu¬ 
nity  to  check  those,  the  significance  and  importance  of  them  are 
significantly  compromised.  And  it  has  been  to  try  and  give  that 
period  of  time  to  local  law  enforcement  that  the  waiting  period  has 
been  supported,  and  there  have  been  some  important  successes.  In 
New  Jersey  over  a  period  of  time  some  ten  thousand  convicted 
felons  trying  to  buy  guns  have  been  identified.  I  am  not  going  to 
take  the  time  of  the  committee  to  go  through  those. 
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But  the  fact  that  you  would  be  willing  to  consider  seems  to  me  to 
be  logical.  If  it  is  important  in  terms  of  dealing  with  violence  on 
the  hand  guns  and  on  the  kinds  of  weapons  that  have  been  used 
that  have  brought  such  destruction  and  violence  to  our  fellow  citi¬ 
zens,  would  certainly  be  justified  as  well,  and  that  are  threatening 
many  of  those  in  the  law  enforcement  community. 

Just  let  me  ask  you  on  one  other  related  area,  and  that  is  on  re¬ 
viewing  the  licensing  requirements  for  the  sale  of  assault  weapons, 
as  you  probably  know,  and  I  won’t  go  through  in  great  detail.  But 
it  is  virtually  four  or  five  of  the  same  kinds  of  questions,  and  you 
can  get  a  license  to  sell  these  assault  weapons  and  sell  them  to  vir¬ 
tually  anyone.  And  it  seems  to  me  that  if  it  is  good  enough  in 
terms  of  the  purchase  of  the  hand  guns,  in  terms  of  checking  out 
the  background,  and  good  enough  in  terms  of  trying  to  deal  with 
the  assault  weapons,  having  some  kind  of  idea  about  who  is  going 
to  be  selling  these,  who  is  going  to  be  the  licensee,  given  some  of 
the  recent  information  about  who  is  selling  assault  weapons  is 
worthwhile,  as  well. 

Would  you  be  at  least  willing  to  visit  and  talk  about  that  particu¬ 
lar  issue  and  see  what  suggestions  you  raig^ht  have  on  that? 

Mr.  Barr.  Sure,  Senator.  I  am  always  willing  to  consider  that.  In 
considering  restrictions  on  the  lawful  sale  of  guns,  I  do  start  out 
with  the  threshold  considerations  that  the  most  effective  way  ulti¬ 
mately  of  dealing  with  violent  crime  is  to  deal  with  violent  crimi¬ 
nals,  and  that  an^hing  that  focuses  exclusively  on  lawful  sale  is 
somewhat  of  a  feckless  exercise.  But  as  part  of  a  comprehensive  ap¬ 
proach,  I  think  it  is  legitimate  to  take  a  look  at  reasonable  steps, 
recognizing  that  there  is  a  tradition  of  private  gun  ownership  in 
this  country  and  a  legitimate  interest  in  that,  but  nevertheless 
looking  at  reasonable  steps  as  part  of  a  broader  approach  to  con¬ 
trolling  the  deadly  use  of  firearms  that  is  becoming  an  increasing 
part  of  the  plague  of  violence,  the  crime  that  we  have  in  our 
streets. 

Senator  Kennedy,  I  liked  your  earlier  answer  better,  but  I  am 
glad  to  hear  this  one,  too.  [Laughter.] 

I  would  say  to  my  good  friend  from  South  Carolina,  if  you  need 
any  recommendations  on  those  vacancies  up  in  Massachusetts,  to 
fill  those,  I  would  be  glad  to  help. 

Let  me  go  to  another  area,  and  that  is  the  area  that  we  talked 
about  at  the  time  that  we  had  our  visit,  which  I  very  much  appreci¬ 
ated.  That  is  with  regard  to  the  Wichita  Operation  Rescue  case  and 
the  decision  to  file  a  brief  in  the  Wichita  Operation  Rescue  case, 
the  Women’s  Health  Care  Services  v.  Operation  Rescue.  As  we  un¬ 
derstand,  historically  the  Federal  Government  has  protected  the  in¬ 
dividual  rights,  and  when  protesters  attempted  to  prevent  the 
black  Americans  from  attending  newly  integrated  schools  by  block¬ 
ing  the  students’  access,  the  Federal  Government  steppe  in  to 
ensure  the  students'  safe  entry.  That  was  done  at  a  time  when 
there  were  many  that  really,  out  of  a  sincere  belief,  believed  that 
the  law  was  wrong  during  that  time.  It  wasn’t  really  a  quration 
whether  they  believed  it  was  right  or  wrong.  Still,  the  Justice  De¬ 
partment  acted. 

But  in  this  case,  the  U.S.  Justice  Department  reached  out  to  the 
district  court  in  Kansas  and  entered  the  dispute  on  the  side  of  the 
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lawbreakers.  It  weighed  in  with  those  who  would  forcibly  deny  a 
woman  a  Federal  constitutional  right  to  abortion.  And  it,  as  far  as 
I  am  concerned,  poured  gasoline  on  an  already  volatile  situation  by 
making  it  appear  that  the  Government  supported  the  clearly  un¬ 
lawful  acts  of  Operation  Rescue. 

The  Government  had  already  stated  its  position  in  a  brief  before 
the  Supreme  Court,  defended  in  both  cases  the  same  entity.  Oper¬ 
ation  Rescue,  was  even  represented  by  the  same  attorney  so  there 
is  no  reason  to  believe  the  judge  in  Kansas  would  not  be  appraised 
of  the  pending  Supreme  Court  case. 

Why  did  the  Government  feel  it  necessary  to  sort  of  fan  the 
flames  in  Wichita  and  to  argue  that  Operation  Rescue  should  be 
free  from  the  Court's  order  prohibiting  its  illegal  activities? 

Mr.  Barr.  Well,  thank  you,  Senator.  This  gives  me  the  opportu¬ 
nity  to  describe  what  happened  because  I  think  it  has  been  mis- 
characterized,  largely,  and  people  drew  the  wrong  conclusions  from 
the  way  it  was  publicly  presented. 

In  describing  it,  I  would  like  to  emphasize  three  points.  First, 
this  was  not  viewed  as  an  abortion  issue  in  the  Department.  It  was 
viewed  as  an  issue  of  jurisdiction  and  the  reach  of  the  so-called  Ku 
Klux  Klan  Act  of  1871. 

Second  is  that  the  Department  did  not  side  with  the  demonstra¬ 
tors.  On  the  contrary,  we  condemn  those  who  break  the  law  and 
who  violate  other  people's  legal  rights. 

Third,  this  was  not  a  gratuitous  action  by  the  Department  where 
we  reached  out  and  tried  to  stir  up  an  issue.  On  the  contrary,  we 
felt  that  circumsUinces  came  about  that  really  drew  us  into  it,  and 
we  tried  in  good  faith  to  deal  with  it  in  a  lawful  way  as  we  under¬ 
stood  it. 

The  first  point  that  I  think  bears  emphasis  is  that  Operation 
Rescue  demonstrators  who  block  abortion  clinics  are  lawbreakers. 
They  are  treading  on  other  people's  legal  rights.  I  do  not  support  or 
endorse  or  sympathize  with  those  tactics.  As  the  President  said,  ev¬ 
erybody  has  an  obligation  to  obey  the  law,  and  as  a  Government 
ofncial,  my  responsibility  is  to  enforce  the  law  and  to  protect  peo¬ 
ple's  rights. 

The  issue  in  Wichita  was  not  whether  those  deinonstrators 
should  be  dealt  with.  The  issue  in  Wichita  was  which  statute 
should  be  used  to  deal  with  them,  which  law  enforcement  agency 
should  be  used,  and  what  court  system  should  be  used  to  deal  with 
the  demonstrators.  And  we  believe  that  the  applicable  statutes 
were  local  and  that  the  local  police  should  be  the  law  enforcement 
agency  and  that  the  local  courts  could  deal  with  it.  And  this  has 
been — in  fact,  in  city  after  city  around  the  country,  that  is  how  it 
has  been  handled — locally. 

In  Wichita,  there  was  an  attempt  to  federalize  the  issue.  The 
clinics  went  to  Federal  court  claiming  that  there  was  a  violation  of 
the  Ku  Klux  Klan  Act  and  seeking  the  intervention  of  Federal 
marshals  to  enforce  their  rights  of  access.  Now,  before  Wichita,  I 
learned  at  the  time — I  hadn"t  really  focused  on  it  before  until  the 
Wichita  matter  came  up  to  me — but  before  Wichita,  as  you  men¬ 
tioned,  this  same  effort  had  been  made  to  federalize  this  issue,  and 
that  was  in  the  Washington,  DC,  area.  And  that  had  been  litigated 
up  to  the  Supreme  Court,  and  3  to  4  months  before  Wichita,  the 


32 


Department  had  Hied  a  brief  in  the  Bray  case  in  the  Supreme 
Court,  saying  that  the  Ku  Klux  Klan  Act  did  not  give  Federal  ju¬ 
risdiction  in  these  kinds  of  matters,  that  it  required  a  class-based 
animus,  certainly  racial  and  possibly  sexual  class-based  animus. 
But  that  was  the  limit  of  the  jurisdiction  under  the  Ku  Klux  Klan 
Act.  So  that  was  a  position  we  had  already  taken  by  the  time  Wich¬ 
ita  arose. 

We  had  the  udditional  situation  where  the  district  court  judge  in 
Wichita  bought  into  the  Ku  Klux  Klan  Act  theory.  He  issued  a 
very  broad  iiuunction,  sweeping  injunction  that  had  very  stiff — as  a 
condition  of  demonstrating,  imposed  a — I  have  forgotten  what  the 
term  is  now.  Bur,  anyway,  the  demonstrators  had  to  pay  in  sub¬ 
stantial  moneys  ai  a  condition  of  demonstrating. 

That  concerned  us,  and  then  the  order  itself,  the  injunction 
itself,  had  very  derailed  instructions  to  the  marshals  about  how  to 
enforce  the  order. 

The  judge  started  holding  press  conferences  and  made  state- 
ments-^t  least  they  were  reported  to  me — about  filling  the  jails, 
statements  hostile  to  the  elected  officials,  and  also  indicating  that 
the  Department  of  Justice  fully  supported  his  position.  A  number 
of  components  expreiised  concern  about  this  state  of  affairs,  and  we 
had  wide  consultations  within  the  Department,  and  it  was  decided 
that  the  best  way  to  proceed,  since  we  had  already  taken  the  posi¬ 
tion  that  the  marshaU  did  not  have  the  jurisdiction  to  go  in  and  do 
the  things  that  they  were  now  being  told  to  do  by  the  district  court 
judge,  was  have  the  marshals  obey  the  judge,  have  them  obey  the 
law,  and  call  on  everyone  to  obey  the  law,  and  then  file  an  amicus 
with  the  court  where  we  submitted  the  Bray  brief — not  rearguing 
the  matter,  just  giving  the  judge  a  copy  of  the  Bray  brief  to  make  it 
clear  what  our  legal  po.?ition  was,  but  at  the  same  time  telling  ev¬ 
eryone  to  follow  the  judge’s  order. 

I  think  for  a  period  of  time  it  helped  defuse  the  situation  out 
there  and  focus  the  attention  on  the  courts  and  the  legal  process 
where  it  should  be,  rather  than  on  the  streets.  But  several  days 
after  that  action,  it  appeared  to  me  that  other  elements  in  Oper¬ 
ation  Rescue  rekindled  it  and  violated  the  law.  They  were  arrested 
by — ^most  of  the  arrests  were  by  local  police,  but  the  marshals  also 
made  arrests.  And  I  believe  a  number  of  them  are  being  prosecuted 
for  interfering  with  U.S.  marshals. 

But  it  was  a  legal  question  about  the  jurisdiction  of  the  Ku  Klux 
Klan  Act,  as  I  said,  and  we  felt  it  was  the  proper  thing  to  do,  given 
the  earlier  position  we  had  taken. 

Senator  Kennedy.  I  am  wondering  if  I  could  just  finish.  This  is  a 
very  helpful  statement  and  a  good  one. 

'The  Chairman.  Sure. 

Senator  Kennedy.  Just  a  Hnal  couple  of  points  on  this,  if  I  could 
inquire,  Mr.  Chairman. 

Do  I  understand  you  are  saying  that  you  think  the  Federal 
courts  should  not  have  jurisdiction  to  prevent  interference  with  a 
woman  exercising  her  constitutional  right  to  choose  abortion? 

Mr.  Barr.  I  was  saying  that  the  Ku  Klux  Klan  Act  doesn't  pro¬ 
vide  that  jurisdiction.  I  wasn’t  taking  a  policy  position. 

Senator  Kennedy.  Well,  you  are  aware  that  three  Federal  Courts 
of  Appeals  have  decided  this  issue — the  Second,  Third,  and  Fourth 
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Circuits— as  well  as  at  least  12  Federal  District  Courts  have  held 
that  section  1985-3  can  be  used  to  prevent  groups  like  Operation 
Rescue  from  blockading  clinics.  The  rulings  have  been  based  on  in¬ 
terference  with  the  right  to  travel.  Only  three  District  Courts,  no 
Courts  of  Api^als,  have  taken  views  espoused  by  the  Justice  De¬ 
partment,  which  would  deny  women  seeking  abortions  protection 
from  these  law-breakers. 

I  mean,  effectively  you  are  saying  on  the  one  hand  they  have  a 
constitutional  right,  but  you  are  leaving  it  up  to  the  local  law  en¬ 
forcement  And  even  in  this  case,  you  advocated  that  they  lift  the 
injunction  against  those  that  had  been  interfering  with  the  clinic, 
and  even  in  the  face  of  the  attorney  that  said,  even  if  they  don't 
lift  it,  I  am  not  going  to  urge  that  they  not  continue  their  interfer¬ 
ence  and  their  activities.  And  we  are  trying  to  find  out  what  really 
the  distinction  is  between  the  Justice  Department  that  was  pre¬ 
pared  to  go  the  extra  mile  on  the  basis  of  race  over  a  period  of  30 
years  to  guarantee  a  constitutional  right,  and  not  prepared,  evi¬ 
dently,  to  give  the  assurance  of  the  protection  and  the  safety  to  an 
individual  here  that  is  trying  to  pursue  a  constitutional  right. 

Mr.  Barr.  I  think  the  issue  for  us  as  a  matter  of  law  was  wheth¬ 
er  the  Ku  Klux  Klan  Act  of  1871  was  intended  to  provide  that 
basis.  I  was  not  taking  a  position  on  whether  the  Government 
should  or  should  not  do  that.  Let  me  give  you  an  example,  and  I  do 
not  mean  to  equate  the  two  or  analogize  here,  but  I  went  to  Colum¬ 
bia  University  during  the  riots  in  the  late  I960's.  People  interfered, 
private  citizens  interfered  with  my  constitutional  rights,  and  I  am 
not  saying  this  is  an  analogous  situation  completely,  but  people 
blocked  me  from  getting  into  the  library,  I  know  how  it  feels  to  be 
blocked  when  you  are  going  about  your  lawful  rights  and  it  is  quite 
offensive. 

But  even  though  I  was  being  blocked  in  the  exercise  of  my  consti¬ 
tutional  rights,  I  was  being  blocked  not  by  the  State,  but  by  private 
pwple.  And  my  remedy  there  was  to  go  to  State  courts  and  get  the 
city  police  to  get  them  out  of  my  way,  which  is  what  ultimately 
happened. 

Now,  with  the  Ku  Klux  Klan  Act,  the  Federal  Government  has 
been  given  a  role  to  play  in  certain  circumstances  where  private 
parties  combine  to  interfere  with  constitutional  rights,  but  that  is 
an  exception  to  the  rule.  And  the  issue  was  whether  that  statute, 
p^ed  in  1871,  was  designed  to  give  the  Federal  Government  that 
kind  of  a  role  in  the  matter  of  abortion  and  when  this  issue  came 
to  me  the  Department  had  already  taken  an  issue  on  the  position. 

Senator  Kennedy.  Well,  I  would  just  cease  and  hope  you  give  re¬ 
sponses. 

I  understand  the  1985  Act  prohibits  a  conspiracy  to  deprive  a 
person,  a  class  of  persons  from  equal  protection  or  equal  privileges. 
Operation  Rescue  blockades  are  aimed  at  preventing  pregnant 
women  from  obtaining  abortions.  Now,  Congress  said  in  the  Preg¬ 
nancy  Discrimination  Act,  and  that  passed  75-to-n,  that  discrimi¬ 
nation  baaed  on  pregnancy  is  a  sex  discrimination  under  title  VII. 

So  the  Justice  Department  action  in  Wichita  abandoned  its  tradi¬ 
tional  role  of  advocating  the  protection  of  civil  rights  under  title 
VII.  If  we  said  that  it  is  under  title  VII,  with  the  Pregnauicy  Dis¬ 
crimination  Act,  falls  within  that,  it  would  appear  to  me  that  there 
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are  those  kinds  of  requirements  for  the  protection  of  individuals.  I 
do  not  know  whether  you  have  any  kind  of  comment,  my  time  is 
gone. 

Mr.  Bark.  I  would  want  to  have,  you  know*  I  would  want  to  see 
that  issue  briefed  before  reaching  a  conclusion,  but  off  the  top  of 
my  head,  my  feeling  there  is  if  the  class  that  is  being  invidiously 
discriminated  against  are  pregnant  women  then  title  VII  might 
apply,  but  that  is  not  what  was  happening  here.  These  people  were 
not  invidiously  discriminating  or  demonstrating  against  all  preg¬ 
nant  women.  They  were  against  abortion,  both  the  patients  and  the 
people  performing  the  abortion,  that  was  the  activity  they  were 
demonstrating  against. 

But  I  would  want  to  have  that  issue  fully  briefed  before  I 
reached  any  conclusions  on  it. 

Senator  Kennedy.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Let  me  ask  the  nominee  as  well  as  the  commit- 
tee  a  scheduling  issue  here.  This  was  noticed  for  continuing  tomor¬ 
row  as  well.  I  have  no  intention  of  ending  now.  We  are  going  to  go 
for  a  while  longer,  but  it  is  my  inclination,  but  I  would  interest¬ 
ed  in  my  colleagues  input  that  we  finish  today  about  5:30.  And  that 
would  get  us  so  that  we  have  at  least  two  more  of  our  colleagues, 
excuse  me,  three  to  four  mare  of  our  colleagues  be  able  to  ask  ques¬ 
tions  and  then  begin  tomorrow  at  10  o'clock. 

Things  are  going  fairly  smoothly,  t  think  we  can  just  keep  going 
along  at  that  pace,  if  that  is  alt  right  with  the  committee.  Is  that 
appropriate? 

Well,  then  why  do  we  not  give  you  a  chance  to  stretch  your  legs, 
a  five-minute  break  i  ight  now,  and  then  we  will  continue. 

[Recess.] 

The  Chairman.  The  hearing  will  come  to  order. 

Senator  Grassi£V.  And  before  you  begin.  Senator,  I  am  told  that 
there  is  going  to  be  a  vote  around  5:15  and  so  hopefully  we  can  get 
three  or  four  more  of  our  colleagues  in  before  we  break  for  that 
vote,  if  that  is  possible. 

I  have  not  been  following,  but  what  has  been  our  time  allotment? 
I  forget. 

The  Chairman.  Technically  it  has  been  15  minutes,  and  in 
almost  eve^  case  it  has  gone  longer. 

Senator  Grassley.  OK,  well,  I  probably  will  not  use  more  than 
15  minutes. 

Mr.  Barr,  as  you  probably  remember  and  I  am  sure  that  we  have 
talked  privately  at  other  times  when  you  have  been  around  my 
office,  of  my  interest  in  the  False  Claims  Act  of  1986.  I  was  in¬ 
volved  with  the  writing  of  that  act,  and  as  everybody  knows  that 
act  was  passed  to  give  incentives  for  individuals  who  know  about 
fraudulent  use  of  taxpayer's  money,  the  abUity  to  take  cases  to  the 
court  and  get  a  judgment  or  get  a  portion  of  what  the  Treasury 
would  find  in  a  favorable  judgment. 

For  the  False  Claims  Act  to  work  it  is  very  important  that  the 
Justice  Department  not  fight  efforts  by  private  qui  tarn  relators  to 
pursue  claims  on  behalf  of  the  Treasury,  Sometimes  I  have  had 
cause  for  concern  whether  or  not  there  has  been  a  real  commit¬ 
ment  on  the  part  of  DOJ  to  prosecute  in  qui  tarn  suits. 
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My  question  to  you  is  not  accusatory  or  anything,  but  could  1 
count  on  you  to  ensure  Justice  Department’s  cooperation  with  qui 
tarn  relators  and  to  continue  what  I  thought  was  Dick  Thorn¬ 
burgh’s  commitment  to  the  Department  prosecuting  Government 
fraud? 

Mr.  Barr.  Well,  absolutely,  we  are  strongly  committed  to  pros¬ 
ecuting  fraud  against  the  Government.  On  the  qui  tom  provUions 
we  are,  as  you  know,  your  statute  has  spawned  substantial  qui  tarn 
practice.  I  think  there  have  been  370  cases  filed  since  that  act.  We 
have  entered  59  of  them.  And  qui  tarn  has — ^you  cannot  quarrel 
with  success — it  has  been  successful  in  leading  to  substantial  recov¬ 
eries  for  the  United  States.  I  believe  we  have  recovered  so  far 
about  $134  million. 

We  are  monitori'iiX  the  qui  tarn  regime  carefully.  And  as  far  as  I 
am  aware,  there  are  basically  two  areas  of  concern.  I  know  you  are 
familiar  with  our  concern  over  Government  employees  using  infor¬ 
mation  that  they  have  gotten  while  employed  and  then  going  out 
and  bringing  a  qui  tarn  action  so  that  they  get  part  of  the  take. 
And  I  think  we  are  working  with  you  on  seeing  how  we  can  fine 
tune  the  statute  to  address  that  issue,  and  I  would  like  to  continue 
to  work  on  that  effort. 

The  second  area  of  concern  is  the  extent  to  which  a  qui  tarn  case, 
over  which  we  do  not  have  any  control  or  limit^  control,  might 
work  at  cross  purp<we8  with  a  criminal  investigation  and  those  are 
some  of  the  areas  where  there  is  sometimes  some  tension.  Where 
we  are  pursuing  a  criminal  investigation,  if  this  was  completely  a 
Justice  Department  show  we  would  go  criminal  first,  and  civil 
second.  And  sometimes  if  there  is  a  qui  tarn  suit  out  there  it  is  a 
little  hard  to  coordinate  with  our  criminal  investigation  which  we 
always  give  first  priority. 

So  we  are  sort  of  amassing  experience  as  this  statute  works  its 
way  out  and  as  case  law  develops.  And  to  the  extent  that  we  see 
problem  areas,  we  will  be  back  asking  for  some  changes  and  we 
know  of  your  interest  in  it,  and  would  obviously  come  to  talk  to 
you  first  about  suiy  problem  areas  we  jsaw. 

But  we  are  committed  to  prosecuting  Government  fraud,  fraud 
against  the  Government  and  maintaining  the  integrity  of  our  pro¬ 
curement  programs. 

Senator  Grasslry.  Well,  I  believe  that  there  are  some  areas  that 
it  is  worth  our  visiting  and  talking  in  detail  at  your  staff  and  my 
staffs  level.  I  will  have  some  things  that  I  can  suggest.  I  am  not  so 
sure  that  we  will  be  able  to  work  out  some  compromise  but  I  am 
surely  very  happy  to  sit  down  and  talk  about  that,  and  to  suggest 
what  some  of  those  are. 

I  previously  mentioned  Vice  President  Quayle’s  civil  justice 
reform  proposal.  I  would  like  to  discusj  some  of  these  proposals  and 
get  your  views.  One  of  the  reforms  that  I  am  most  sympathetic 
with  concerns  alternative  dispute  resolution.  Again,  I  got  some  leg¬ 
islation  passed  in  this  area  last  fall  signed  by  the  President  and 
now  law.  When  you  were  before  the  committee  to  be  confirmed  for 
l^puty  Attorney  General,  I  solicited  your  opinion  on  ADR  and  ar¬ 
bitration.  In  written  responses  you  expressed  your  strong  sympathy 
with  efforts  to  encourage  arbitration,  but  declined  to  give  an  opin- 


36 


ion  on  the  constitutionality  of  delegating  judicial  making  authority 
to  private  parties. 

^  now  that  you  are  back  here  e^ain,  1  am  curious  to  know  if 
your  opinions  in  this  area  have  grown  in  the  past  two  years?  Do 
you  remain  sympathetic  to  arbitration  and  ADR  efforts?  Do  you 
see  any  constitutional  problems  with  the  use  of  arbitration  as  a 
substitute  for  judicial  decision  making? 

Mr.  Barr.  First,  as  to  the  ADR  as  it  was  embodied  in  your  act  in 
1990,  we  ultimately  were  able  to  work  out  our  concerns  there,  and 
we  supported  that  statute,  and  we  have  been  working  hard  to  im¬ 
plement  it. 

We  have - 

Senator  Grassley.  And  I  think  there  has  been  a  good-faith  effort 
to  implement  it.  I  thank  you  for  that  and  other  departments  that 
are  cooperating. 

Mr.  Barr.  Right. 

In  the  civil  justice  reform  package,  we  contemplate  use  of  ADR 
more  in  litigation.  As  you  know,  your  statute  dealt  with  more  of 
the  administrative  process.  Now,  we  are  looking  at  trying  to  give 
ADR  a  shot  in  the  arm  in  litigation.  And  as  you  know  the  Presi¬ 
dent  just  put  out  an  Executive  order  where  he  is  really  trying  to 
take  the  lead  in  this  area  and  require  the  Federal  Government,  as 
a  litigator,  to  adopt  a  lot  of  these  civil  justice  reforms  including 
ADR.  So  now  we  have  the  mandate  under  this  Executive  order  to 
use  ADR  as  much  as  we  can,  in  the  civil  litigation  area  and  we 
intend  to  do  that. 

It  is  coming,  with  the  increased  demand  that  we  are  placing  on 
our  court  system  on  the  criminal  side  as  well  as  the  civil,  it  is  be¬ 
coming  more  and  more  important  that  we  try  to  discipline  the  civil 
side  of  the  docket,  and  ADR  is  one  of  those  ways  we  can  relieve  the 
burden  on  the  court  and  help  the  court  manage  its  workload  better 
and  handle  priority  cases,  including  serious  criminal  prosecutions. 

Senator  Grassley.  Do  you  still  have  any  qualms  about  constitu¬ 
tionality? 

Mr.  Barr.  I  do  have  qualms  about  the  constitutionality  of  bind¬ 
ing — of  delegating  to  a  private  party  outside  the  Government  the 
power  to  bind  the  Government  in  arbitration,  but  that  was  not  im¬ 
plicated  in  the  ADR  statute. 

Senator  Grassley.  I  guess  I  would  ask  within  your  concerns 
about  constitutionality  then,  to  what  extent  then  would  you  find 
yourself  supporting  and  encouraging  arbitration  efforts  if  con¬ 
firmed? 

Mr.  Barr.  I  support  arbitration  efforts.  The  problem  comes  when 
it  is  binding  on  the  Government  with  no  chance  for  a  senior  Gov¬ 
ernment  official  to  review  it.  And  that  is  the  way  we  dealt  with  it 
in  your  statute,  there  is  a  30-day  period  where  a  senior  Govern¬ 
ment  official  can  review  the  decision  and  then  I  think  that  there 
are  incentives  against  upsetting  an  arbitration  decision.  But  I 
looked  at  this  issue  in  the  administrative  context.  I  have  not  looked 
at  it  yet  in  the  litigation  context.  I  do  not  know  whether  the  Office 
of  Legal  Counsel  has,  so  in  a  way,  I  am  talking  off  the  top  of  my 
head  here  about  constitutional  issues,  and  I  really  have  not  looked 
at  it  that  carefully. 
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^nator  Grasslby,  Well,  beyond  the  Executive  order  what  do  you 
think  we  can  do  to  encourage  greater  use  of  currently  available  ar¬ 
bitration  procedures? 

Mr.  Barr.  In  litigation? 

Senator  Grassley.  Yes. 

Mr.  Barr.  Well,  first,  I  think  the  Federal  Government  litigates 
25  percent  of  the  civil  case  load.  And  so  the  President  has  taken  a 
major  step  by  requiring  the  Federal  Government  litigators  to  make 
full  use  of  ADR. 

And,  as  you  know,  we  are  tiring  to  push  the  broader  package, 
including  ADR  on  the  legal  profession  so  that  the  lawyers  general¬ 
ly  make  greater  use  of  it.  I  think  the  administration  is  showing  a 
lot  of  leadership  in  that  area. 

Senator  Grassley.  Requiring  the  loser  to  pay  winner’s  attorney’s 
fees — ^and  this  is  also  part  of  Vice  President  Quayle’s  recommenda¬ 
tions,  you  know,  following  the  so-called  English  rule  where  that  is 
done — ^actually  I  guess  it  is  done  in  almost  every  place  but  in 
America. 

Well,  what  contribution  to  our  civil  justice  system  would  the 
adoption  of  that  English  rule  make?  More  specifically,  obviously  it 
must  be  viewed  by  the  administration  as  positive,  what  do  you 
intend  to  do  to  pursue  that? 

That  goal,  I  mean. 

Mr.  Barr.  We  are  proposing  a  modified  English  rule  in  a  very 
limited  area  to  b^icafly  use — there  have  been  a  number  of  proi»s- 
als  to  do  away  with  diversity  jurisdiction.  And  what  we  are  saying 
is,  let  us  use  diversity  jurisdiction  as  a  sort  of  test  bed  for  a  modi¬ 
fied  version  of  the  English  rule.  And  let  us  see,  based  on  real  expe¬ 
rience  in  the  Federal  courts,  how  it  works. 

The  modified  version  of  the  English  rule  has  built-in  protection 
for  the  little  guy,  to  make  sure  the  little  guy  is  not  driven  out  of 
litigation.  It  also  heis  built-in  protection  for  the  contingency  fee 
plamtiff. 

So  I  think  that  the  ultimate  impact  of  this  projecting  ahead,  if 
we  adopited  a  modified  English  rule,  would  be  to  help  the  middle- 
class  litigant,  the  plaintiff  get  legal  services  on  meritorious  cases 
where  they  feel  they  have  a  good  chance  of  winning,  they  would  be 
able  to  recover  their  legal  fees  and  be  made  whole. 

As  you  say,  we  are  the  only  jurisdiction  in  the  world,  the 
common-law  world  that  does  not  have  the  so-called  English  rule.  So 
we  would  like  to  see  some  experimentation  in  that  area. 

^nator  Grassley.  And  you  are  in  a  sense  saying,  implicitly,  that 
this  is  a  goal  you  pursue  and  you  are  going  to  pursue  for  the  ad¬ 
ministration? 

Mr.  Barr.  It  is  a  part  of  our  package.  Now,  we  cannot  unilateral¬ 
ly  impose  the  modified  English  rule.  That  will  require  either  legis¬ 
lation  or  rule  changes  in  the  Federal  rules  and  we  are  going 
through  the  process  of  deeding  what  is  need.‘'i  and  we  intend  to 
pursue  it. 

We  intend  to  pursue  all  the  recommendations  in  the  civil  justice 
reform  package,  and  would  like,  frankly,  to  work  with  this  commit¬ 
tee  on  those  ideas  and  any  other  ideas  to  promote  civil  justice 
reform.  I  think  steps  were  taken,  I  believe  in  1990  in  a  civil  justice 
reform  package,  and  I  think  we  can  still  do  more  and  I  think  that 
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everyone  is  interested  in  doing  more.  And  we  have  told  the  ABA 
and  the  other  elements  of  the  organized  bar  that  we  would  like  to 
work  with  them  and  talk  with  them  about  our  proposals  and  any 
other  proposals. 

Senator  Grassley.  I  know  that  you  have  more  than  a  passing 
concern  in  the  application  of  American  legal  authority  to  events  oc¬ 
curring  abroad,  extraterritorial  jurisdiction.  I  am  concerned  that 
American  companies  are  competing  on  American  soil  with  foreign 
enterprises  that  are  not  subject  to  strict  limitations  on  monopolies, 
cartels,  and  collusion  that  our  antitrust  laws  impose. 

I  think  it  is  important  that  the  Antitrust  Division  actively  inves¬ 
tigate  and  prosecute  anticompetitive  activities  by  businesses  which 
sml  their  goods  in  the  United  States.  American  businesses  should 
not  have  to  compete  with  companies  that  benefit  from  an  artificial¬ 
ly  induced  absence  of  competition  in  their  home  countries. 

Do  you  have  any  misgivings  about  strict  application  of  American 
antitrust  principles  to  foreign  countr'es  trading  in  the  United 
States? 

Mr,  Barr.  I  think  we  have  to  move  very  carefully  in  applying 
our  antitrust  laws  extraterritorially  because  they  can  have  adverse 
consequences  for  competition,  for  American  consumers,  for  our 
economy,  where  a  foreign  government,  for  example,  retaliates  or 
takes  action  against  the  United  States,  if  we  unilaterally  apply  our 
antitrust  laws  to  forei^  activity. 

However,  I  think  in  the  forei^  area  we  are  moving  on  two 
fronts.  First,  we  are  trying  througn  international  cooperation  to  in¬ 
crease  antitrust  enforcement  abroad  and  to  reach  a  better  under¬ 
standing  and  a  common  understanding  of  competition  strategies 
with  European  and  other  countries  and  reaching  antitrust  agree¬ 
ments,  cooperative  agreements  with  trading  partners  to  enhance 
antitrust  enforcement  overseas. 

So  part  of  it  is  coo]»ration  and  I  think  Jim  Rill  has  been  exercis¬ 
ing  a  lot  of  leadership  in  that  area,  and  recently  in  Japan  in  the 
structural  impediments  initiative  we  were  able,  I  think,  to  increase 
Japanese  antitrust  enforcement. 

But  we  also  are  taking  a  look  at  enforcement  of  American  anti¬ 
trust  law  overseas  and  we  are  reexamining  that  whole  issue.  The 
Export  Control  Act  of  1982  i>rovtded,  I  believe,  that  antitrust  laws 
should  apply  to  foreign  practices  that  substantially  and  foreseeably 
a^ect  foreign  commerce  of  the  United  States.  I  think  the  Antitrust 
Division  in  1988  in  its  international  antitrust  guidelines  tried  to 
back  away  from  that  statutory  requireinent  by  imposing  a  limita¬ 
tion  on  enforcement  which  says  that  we  would  only  enforce  where 
there  is  direct  and  substantial  harm  to  U.S,  consumers. 

We  are  reex^ining  that  1988  limitation.  And  are  looking  at  po¬ 
tentially  applying  antitrust  laws  solely  where  there  is  impact  on 
U.S.  companies,  U.S.  exporters,  without  having  to  show  an  impact 
on  U.S.  consumers.  So  that  would  be  an  attempt  to  return  to  the 
1982  standard  in  the  statute  and  change  the  1988  antitrust  guide¬ 
lines. 

That  is  still  under  review,  but  the  policy  that  is  being  contem¬ 
plated  would  include  unilateral  enforcement  in  proper  cases,  sub¬ 
ject  to  considerations  of  jurisdiction,  whether  it  is  an  appropriate 
case  under  principles  of  comity.  But  if  the  proper  case  were  to 
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arise,  if  we  do  go  down  this  road,  then  we  would  be  brinmng  unilat¬ 
eral  antitrust  actions  against  foreigners  who  are  violating  U,S, 
antitrust  laws. 

Senator  Grassley.  So  in  summation,  do  you  see  it  as  a  useful  tool 
then  to  see  that  American  businesses  have  a  level  playing  Held  in 
international  competition  as,  you  know,  it  seems  to  me  to  accom¬ 
plish  the  same  goal  of  some  of  the  suggestions  of  Vice  President 
Quayle’s  Commi^ion  on  Competitiveness  is  trying  to  accomplish  in 
other  areas? 

Mr.  Baer.  Antitrust  is  a  very  valuable  tool  both  domestically^ — it 
is  an  essential  tool  domestically  and  internationally.  And  we  nave 
to  move  cautiously  internationally  because  there  can  be  adverse 
consequences  to  unilateral  action  but  we  are  exploring  ratcheting 
up  the  use  of  antitrust  laws  internationally. 

Senator  Grassley.  I  guess  my  only  admonition  is,  do  not  fall  into 
the  State  Department  mentality  about  being  so  cautious  that  we 
continue  to  lose  the  battles  that  we  have  over  a  long  period  of  time. 
I  would  expect  that  in  the  area  of  the  enforcement  of  the  American 
law  that  you  would  have  more  leeway  than  a  lot  of  other  Cabinet 
positions  have,  when  dealing  in  foreign  matters.  And  so  that  the 
State  Department  is  not,  in  the  end,  making  decisions  for  the  Jus¬ 
tice  Department  like  we  see  them  making  in  the  Commerce  De¬ 
partment  with  the  Special  Trade  Representative,  with  the  Agricul¬ 
ture  Department,  to  a  great  extent,  on  foreign  tax  policy,  with  the 
Treasury  Department. 

And  I  just  ask  you  to  use  every  tool  you  can  and  be  as  aggressive 
as  you  can  in  that  area. 

Let  me  move  on,  please. 

I  would  like  to  bring  up  an  issue  that  would  be  no  surprise — my 
15  minutes  is  up. 

The  Chairman*  Go  ahead  and  ask  it,  if  you  have  another  ques¬ 
tion. 

Is  it  a  whole  line  of  questioning,  Senator? 

Senator  Grassley.  It  would  be.  But  let  me  ask  one  question  just 
to  get  something  out  now  and  then  it  will  not  be  a  line  of  question¬ 
ing,  it  will  just  be  one  question,  but  it  is  another  area. 

And  that  is,  you  know  I  have  had  an  interest  in  the  American 
Bar  Associations  role  iu  judicial  nominations. 

They  have  been  involved,  as  I  understand,  since  1950,  to  assist 
the  investigation,  assessment,  qualification  of  Presidential  nomi¬ 
nees  for  the  judicial  branch.  No  other  private  group  is  allowed  to 
play  this  quasi-governmental  role  in  the  constitutional  process  as 
far  as  I  know.  And,  of  course,  the  Senate  has  the  duty  to  investi¬ 
gate  and  assess  nominees  and  does  the  job  quite  adequately  with¬ 
out  the  help  of  the  ABA  as  far  as  I  am  concerned. 

I  would  like  to  have  you  state  for  the  record  how  you  see  the 
ABA's  role  in  the  President’s  nomination  of  and  the  Senate's 
advice  and  consent  of  candidates  for  the  judiciary. 

Mr.  Barr.  Well,  the  ABA  plays  a  unique  role,  as  you  pointed  out. 
It  is  actually  brought  into  the  nomination  process  itself;  that  is, 
before  the  President  exercises  his  responsibility  of  making  the 
nomination.  He  is  bringing  in  a  private  group  to  help  him  assess  a 
candidate  prenomination,  and  that  is  a  unique  role.  It  is  to  be  dis¬ 
tinguished  from  making  recommendations  about  potential  nomi- 
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nees,  and  it  is  to  be  distinguished  from  rating — that  is  r-a-t-i-n-g — 
candidates  after  they  are  nominated. 

I  think  that  if  the  ABA  is  using  agreed'to  standards  and  is  not 
imposing  its  own  tests  or  criteria  that  haven't  been  agreed  to 
ahead  of  time  and  understood  by  all  concerned,  including  this  com¬ 
mittee,  that  that  can  be  a  constructive  and  a  useful  role.  Somebody 
has  to  do  that  job. 

As  you  know,  we  have  had  concerns  about  it  in  the  past,  and  we 
have  been  watching  it  very  carefully.  I  would  say  over  the  past 
year  we  have  pretty  much  ironed  out  our  differences  with  the 
ABA,  although  it  is  a  role  that  is  subject  to  abuse.  And  we  will  be 
continuing  to  watch  it  very  carefully,  but  at  this  point  I  am  not  in¬ 
clined  to  make  a  change. 

Senator  Grassley.  I  understand  you  are  reconsidering  your  deci¬ 
sion  to  not  allow  State  and  municipal  bar  associations  to  be  in¬ 
volved  in  the  nomination  process.  If  the  ABA  process  has  some 
problems — and  I  think  they  do — why  would  you  consider  com¬ 
pounding  the  problem  by  the  involvement  of  other  bar  associations 
in  the  confirmation  process? 

Mr,  Barr.  Well,  as  I  say,  I  have  no  problem  with  other  bar  asso¬ 
ciations  making  recommendations.  I  have  no  problem  with  other 
bar  associations  evaluating  people  who  are  nominated.  I  would 
have  concerns  about  bringing  other  bar  associations  into  the  pre¬ 
nomination  process  that  is  now  being  served  by  the  ABA,  playing 
the  role  that  is  now  being  served  by  the  ABA,  because - 

Senator  Grassley.  Well,  then,  my  information  was  probably 
wrong.  You  aren’t  reconsidering  it. 

Mr.  Barr.  Well,  one  of  the  main  objections  of  other  bar  associa¬ 
tions,  at  least  the  objection  that  they  have  been  most  vocal  about 
to  me,  is  the  afElrmative  steps  that  the  Department  has  taken  to 
discourage  people  from  talking  to  them.  Tney  feel  that  we  have 
blocked  their  access  to  people  by  telling  candidates  not  to  talk  to 
other  bar  associations,  and  I  am  taking  a  look  at  that  issue. 

But  I  would  be  concerned  about  letting  other  bar  associations 
into  the  process  as  a  sanctioned  group  like  the  ABA,  because  1 
don't  know  what  the  standards  are  that  they  are  applying  and  I 
am  not  sure  where  you  would  draw  the  line.  The  ABA  is  an  um¬ 
brella  group,  and  1  am  not  sure  where  you  would  draw  the  line. 
The  process  could  become  extremely  burdensome  on  candidates, 
and  there  are  enough  disincentives  right  now  on  public  service  ^uld 
serving  in  the  judiciary  to  open  people  up  to  that  kind  of  process. 
So  I  am  concerned  about  letting  them  into  it  the  same  way  the 
ABA  is,  but  I  am  looking  at  the  issue  of  whether  or  not  the  Justice 
Department  should  be  in  the  business  of  telling  candidates  not  to 
talk  to  those  kinds  of  associations, 

Senator  Grassley.  Thank  you,  Mr,  Chairman. 

The  Chairman.  Thank  you. 

Thank  you,  Senator  DeConcini,  for  your  patience? 

Senator  DeConcini.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  you  and  I  have  talked  about  the  need  for  cooperation 
among  law  enforcement  agencies.  As  a  matter  of  fact,  I  just  read  a 
speech  you  made  in  October,  October  2,  where  one  of  the  things 
you  said,  "If  there  is  one  thing  we  have  learned  about  fighting 
crime,  it  is  that  success  depends  on  the  essential  ingredient — coop- 
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eration.'^  And^  of  course,  cooperation  among  law  enforcement  agen¬ 
cies  is  what  you  were  referring  to.  I  couldn't  agree  more. 

We  spoke  about  this  when  we  visited,  and  I  gave  you  some  exam¬ 
ples  such  as  the  problem  between  the  FBI  and  the  BATF  over  gang 
investigations;  Secret  Service  and  FBI  over  financial  institutional 
fraud  investigations,  which  last  year  you  weighed  in  or  were  in¬ 
volved  in  finding  some  compromise — I  will  talk  about  that  in  a 
minute — the  Customs  Service  and  DEA  over  title  XXI,  881  author¬ 
ity;  between  Treasury  and  the  Justice  Department  on  sharing  pro¬ 
ceeds. 

What  specific  plans  do  you  have,  Mr,  Barr,  to  eliminate  or 
reduce  this,  and  are  you  willing  to  weigh  in  yourself  to  see  that 
these  are  minimized  and  some  changes  madl  SVitMnt  all  law  en¬ 
forcement  so  there  is  more  cooperation  involying,eai^  other? 

Mr,  Bare.  I  couldn't  agree  more  that 'it  Up  that  we 

strengthen  cooperation.  It  is  an  essential  df  any  kind  of 

success  on  the  crime  front.  Strengthen  it  , Federal  agen¬ 
cies,  That  is  our  own  family.  And  that  n^eans  interagen¬ 

cy — that  is,  Justice  and  Treasury — but  it  also  means  within  the 
Justice  Department,  We  have  agencies  in  the  Justice  Department 
who  sometimes  are  getting  into  turf  fights.  And  I  have  weighed  in 
to  the  specific  issues  that  you  have  just  raised,  which  are  mainly 
Treasury  agencies  interfacing  with  Justice  agencies. 

My  general  approach  is  we  can’t  let  turf  fights  distract  us.  We 
have  to  get  on  and  get  the  job  done  in  the  most  efTective  and  effi¬ 
cient  way.  As  I  mentioned  to  you  when  we  were  talking  about  this 
earlier,  my  principal  concerns  are  let  us  du  it  in  a  coordinated  way. 
Let  us  not  just  go  off  on  our  own  and,  you  know - 

Senator  DeConcini.  Well,  Mr.  Barr,  are  you  prepared  to  continue 
that  policy,  to  weigh  in  and,  you  know,  if  it  so  happens  that  Border 
Patrol  has  more  merit,  are  you  willing  to  tell  the  FBI  or  Treasury 
or  Customs  or  whoever  is  working  there  that,  hey,  this  isn't  the 
way  to  operate?  That  is  what  I  am  really  looking  for. 

Mr.  Barr,  Absolutely.  As  you  know,  I  weighed  in  on  the  BATF 
issue,  and  we  worked  out  a  compromise  there. 

Senator  DeCokcini.  Yes,  you  did, 

Mr.  Barr.  I  think  there  was  some  misunderstanding  on  the  FBI/ 
Secret  Service  issue,  but  I  think  that  when  the  smoke  cleared,  I 
think  you  appreciated - 

Senator  DeConcini,  I  will  ask  you  a  question  on  that,  but  on  the 
BATF  on  the  gang  issue,  Thornburgh  wrote  a  letter  opposing  that 
legislation.  That  doesn't  help  much  when  we  are  trying  to  get  some 
compromise,  and  as  a  result,  we  really  dropped  the  whole  thing  al¬ 
though  the  FBI  and  your  designee  came  up  there  and  did  try  to 
work  something  out. 

But  let  me  give  you  an  example.  The  Secret  Service  has  specific 
authority  under  section  528  to  undertake  financial  institutional 
fraud  investigations  through  coordination  with  the  Attorney  Gen¬ 
eral  And  since  November  1990,  the  Service  has  investigated  245 
cases  of  financial  institutional  fraud  through  57  offices  throughout 
the  country,  and  thus  far  the  Service  has  arrested  98  individuals, 
48  of  which  have  resulted  in  felony  convictions.  And  recent  Depart¬ 
ment  of  Justice  reports  on  financial  institutional  fraud  indicates 
that  the  FBI  is  receiving  about  3,000  of  these  criminal  referrals  a 
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month.  But  for  the  month  of  July  1991,  the  latest  month  for  which 
we  have  statistics,  the  FBI  only  opened  608  cases.  This  leads  me  to 
believe  that  cases  are  not  being  worked  due  to  lack  of  resources, 
and  here  you  have  the  Secret  Service  willing  to  provide  some  of  the 
resources. 

That  being  the  case,  can  you  tell  me  why  since  August  1991  the 
Secret  Service  has  not  received  any  FIF  referrals  from  the  FBI? 

Mr.  Barr.  No,  I  can’t.  I  would  have  to  look  at  those  figures  and 
find  out  more  about  the  situation. 

Senator  DeConcini.  Would  you,  please? 

Mr.  Barr.  However,  I  will  say  that  when  I  have  traveled  around, 
I  have  talked  directly  to  the  Secret  Service  people  out  in  the  Held, 
and  I  think  I  mentioned  this  to  you  before.  I  have  asked,  “Any 
problems  here?"  And  the  word  I  am  getting  from  the  field  is  that 
there  are  no  problems.  Maybe  I  am  hitting  the  wrong  jurisdictions. 

The  other  thing  is  I  have  made  it  clear  to  the  ^cret  Service 
head,  John  Simpson — who  I  guess  is  now  leaving  so  I  will  make  it 
clear  to  his  successor.  I  made  it  clear  to  Pete  Nunez,  the  Assistant 
Secretary  of  the  Treasury  for  Enforcement,  that  if  there  is  any  foot 
dragging  or  turf  fighting  in  this  program,  that  they  are  to  take  it 
directly  to  me  so  I  can  deal  with  it.  And  as  far  as  I  am  aware,  no 
one  has  come  and  complained. 

Senator  DeConcini.  I  don't  think  they  have,  and  I  get  my  infor¬ 
mation  from  some  of  the  ones  who  are  here  at  headquarters  and 
some  of  the  ones  out  in  the  field.  And  maybe  there  is  a  reluctance 
to  bring  it  there,  maybe  partly  because  you  weren't  confirmed  or 
they  didn't  know  how  to  do  it. 

Do  you  know,  does  the  Department  of  Justice  have  a  policy  in¬ 
structing  its  agents  not  to  conduct  any  FIF  cases  of  under  $100,000? 

Mr.  Barr.  I  don’t  know  the  answer  to  that.  I  do  know  what  I  said 
at  a  meeting,  sort  of  the  Magna  Carta  meeting  of  this  concordat 
between  the  FBI  and  the  Secret  Service,  which  was  that  it  should 
be  a  regional  decision  as  to  how  best  to  use  the  resources.  If  in  a 
particular  jurisdiction  the  best  way  of  using  the  resources  is  small¬ 
er  cases,  fine,  if  that  is  what  the  people  in  the  field  think  is  the 
best  way  to  use  it.  In  other  cases,  it  could  be  joint  investigations  or 
big  cases. 

I  have  heard  conflicting  things  from  some  people  in  the  Secret 
Service.  Some  have  told  me  they  want  a  lot  of  smaller  cases  to 
build  up  the  expertise.  Some  have  complained  that  they  are  getting 
the  little  cases  and  they  are  not  getting  into  the  big  cases.  So-  - 

Senator  DeConcini.  I  would  just  hope  that  you  would  look  at 
that  after  your  confirmation. 

Mr.  Barr.  Sure. 

Senator  DeConcini.  Let  me  go  to  the  forfeiture  fund.  Do  you  sup¬ 
port  the  equitable  sharing  of  proceeds  from  seized  criminal  assets 
with  State  and  local  law  enforcement?  I  suspect  you  do. 

Mr.  FIarr.  Absolutely. 

Senator  DeConcini.  And  how  about  equitable  sharing  among 
Federal  law  enforcement  bureaus? 

Mr.  Barr.  Yes.  In  fact,  we  have  expanded  sharing  to  other  agen¬ 
cies. 

Senator  DeConcini.  Including  outside  the  Justice  Department? 
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Mr.  Barr.  Yes.  We  have  brought  the  Postal  Service  in  and  be¬ 
lieve  in  it  strongly. 

Senator  DeConcini.  Do  you  have  any  estimates  from  the  DOJ 
forfeiture  fund  how  much  they  received  annually  based  on  law  en¬ 
forcement  investigations  outside  the  Department  of  Justice? 

Mr.  Barr.  How  much  agencies  outside - 

Senator  DeConcini.  Yes.  How  much  outside  have  they  contrib¬ 
uted  to  the  DOJ  forfeiture  fund? 

Mr.  Barr.  We  have  those  statistics,  but  I  wouldn’t  know  them  off 
the  top  of  my  head. 

Senator  DeConcini.  Well,  I  am  not  sure  either,  but  it  seems  to  be 
safe  to  say  that  the  IRS  alone  contributed  $100  million  plus  to  it 
last  year.  And  just  for  the  record,  they  only  received  $3  million  in 
sharing  of  these  funds.  Our  understanding  is  that  roughly  there  is 
$500  million  in  that  fund,  after  the  so-called  expenses  of  adminis¬ 
tering  that  fund  is  taken  out.  And  the  Justice  Department  had  in¬ 
stituted  a  policy  of  15  percent  for  your  handling  it  and  20  percent 
of  it  if  the  seizure  is  challenged  in  court. 

My  concern  and  question  is  do  you  think  a  better  job  can  be  done 
to  get  more  of  this  money  back  to  some  of  these  agencies  that  are 
outeide  Justice  as  well  as  those  that  are  inside  Justice,  perhaps 
Border  Patrol  and  others,  of  this  fund? 

Mr.  Barr.  Yes.  The  theory  originally— and  there  is  some  merit  to 
it — is  that  we  shouldn’t  have  a  speed  trap  mentality  in  the  Federal 
Government,  so  that  agencies  should  not  feel  that  just  because  they 
seized  the  money  they  are  going  to  get  the  money.  And  the  theory 
was  that  you  should  have  a  central  allocator  and  a  set  of  priorities 
that  dole  out  the  money  without  regard  to  who  brought  it  in. 

I  don’t  think  it  has  b^n — if,  in  fact,  there  has  been  inequity,  it  is 
not  Justice  Department  parochialism.  It  is  the  setting  of  the  prior¬ 
ities  and  just  the  way  the  money  was  spent  to  meet  those  priorities. 

However,  I  have  made  it  clear  to  Treasury — and  I  will  say  it  here 
now — that  I  would  fully  support  a  regime  whereby  Treasury  agen¬ 
cies  get  a  pro  rata  share  of  what  they  bring  into  the  fund,  provided 
that  the  Secretary  of  Treasuiy  dole  out  that  money  among  Treais- 
ury  agencies  so  that  they  don’t  have  a  speed  trap  mentality  over 
there,  so  that  if  IRS  gets  the  money  they  feel  that,  you  know,  they 
get - 

Senator  DeConcini.  I  think  that  is  a  good  solution,  and  I  hope 
that  you  would  encourage  that,  because  I  think  somebody  has  to 
make  that  decision,  and  I  don’t  trouble  too  much— maybe  I  do^ 
with  the  Secretary  of  Treasury  because  of  his  noninvolvement  in 
law  enforcement,  but  somebody  has  got  to  make  the  judgment,  and 
I  see  your  point.  And  I  am  encouraged  that  you  say  that  there 
ought  to  be  more  sharing  outside  the  Department,  as  well  as 
within.  I  don't  know  how  much  of  a  portion  the  Border  Patrol  gets, 
but  I  suspect  it  is  very  little.  And  I  would  like  to  see  that  changed. 

Am  1  correct  in  stating  that  you  would  have  no  objections  to  the 
establishment  of  a  separate  fund  for  the  Treasury  Department, 
that  in  your  understanding  the  objections  probably  will  come  from 
0MB? 

Mr.  Barr.  I  am  not  sure  about  what  OMB’s  position  is.  I  have 
told  Treasury  that  I  would  support  a  separate  fund  for  Treasury  if 
all  the  rules  were  the  same,  so  we  don’t  have  the  unseemly  specta- 
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cle  of  Government  agents  running  around  bidding  for  local  busi¬ 
ness. 

Senator  DeConcini.  Fair  enough. 

Mr.  Barr.  But  in  the  course  of  those  discussions,  it  was  my  im¬ 
pression — and,  believe  me,  these  discussions  have  taken  circuitous 
turns  and  twists  over  the  months.  But  it  is  my  impression  that 
Treasury  now  may  feel  that  they  are  a  lot  better  off  leaving  the 
management  to  the  Department  of  Justice  and  just  getting  the  pro 
rata  payout.  I  don’t  know  if  that  is  still  their  position,  but  for  a 
period  of  time  it  was  their  position. 

Senator  DsConcini.  Yes,  I  have  talked  to  them  a  number  of 
times,  and  their  position  seems  to  go  back  and  forth  on  that,  1 
think  what  they  would  really  like  is  a  greater  sharing  of  those 
assets.  I  think  if  that  seemed  to  be  clearly  your  policy,  if  confirmed, 
maybe  vou  will  have  some  time  to  designate  somebody  and  tell 
them  wnat  you  want  to  see  happen  there,  and  I  think  that  would 
be  a  great  improvement. 

Let  me  ask  you  a  couple  of  questions,  Mr.  Barr,  about  the  Border 
Patrol.  I  have  discussed  this  with  you  and  expressed  my  frustration 
about  the  lack  of  attention  given  this  critical  law  enforcement 
agency.  The  Justice  Department  has  maintained  that  Confess  has 
failed  to  provide  the  funding  necessary  to  meet  authorized  staffing 
levels,  and  that  is  just  not  true.  The  fact  is  that  funding  for  Border 
Patrol  has  increased  63  percent  since  fiscal  year  1986  due  in  large 
part  to  the  efforts  of  Senator  Hollings  and  Senator  Rudman,  and 
the  Congress  who  has  backed  this.  And  the  administration  has  not 
been  there  making  these  requests. 

However,  despite  these  increases,  GAO  found  that  staffing  for 
the  Border  Patrol  along  the  southwest  border  had  declined  by  9 
percent  since  1986,  and  the  attrition  rate  is  34  percent,  the  worst,  I 
think,  in  all  law  enforcement,  even  below  the  Bureau  of  Prisons. 

Now,  as  Attorney  General,  do  you  intend  to  make  the  Border 
Patrol  a  greater  priority  within  the  Department,  and  can  you  give 
me  your  commitment  now  to  see  that  this  important  law  enforce¬ 
ment  agency  is  given  the  funds  and  attention  required  to  carry  out 
its  mission? 

Mr.  Barr.  Absolutely.  The  Border  Patrol  is  a  superb  professional 
organization,  and  I  intend  to  support  it  fully.  I  more  generally  have 
tried  to  support  the  INS,  which  I  think  has  suffered  from  underin¬ 
vestment  for  a  long  period  of  time,  and  the  Border  Patrol  is  paying 
the  price  for  that. 

Senator  DeConcini.  Indeed,  they  are.  Indeed,  they  are,  and  GAO 
certainly  substantiates  just  what  you  said. 

Mr.  Barr.  I  have  increased  the  budget  priority  of  the  INS  as  a 
whole  and  the  Border  Patrol  specifically,  and  I  will  be  seeking 
more  resources  for  Border  Patrol  personnel  and  for  investment  in 
their  equipment,  which,  as  you  know,  is  old  and - 

Senator  DeConcini.  If  you  succeed  in  getting  that,  through  0MB 
or  not  through  0MB,  but  out  of  Congress,  will  you  do  what  you 
can — and  you  can  have  a  lot  to  do  with  it — to  see  that  the  INS 
doesn't  sop  up  for  their  legitimate  needs  some  of  the  appropriations 
that  are  set  aside  for  the  Border  Patrol? 

Mr.  Barr.  Absolutely.  I  would  have  to  approve  any  reprogram¬ 
ming  of  the  funds. 
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Senator  DeConcini.  Have  you  ever  given  some  thought  that 
Border  Patrol  maybe  should  not  be  in  Treasury?  I  realize  that  is 
turf  and  sensitive - 

Mr.  Barr.  Is  that  a  Freudian  slip  when  you  say  "Treasury"? 
(Uughter.f 

Senator  DeConcini.  I  mean  in  Justice,  about  it  being  in  Treasury 
or  a  separate  agency,  or  at  least  a  separate  agency  within  Treasury 
where  it  would  not  be  the  problem  that  }|ou  and  I  have  discussed 
and  that  you  now  indicate  that  you  are  willing  to  get  into?  I  don't 
care  where  Border  Patrol  is.  What  I  do  care  about  is  that  they  get 
the  short  shake  of  the  budget  and  have  for  literally  15  years,  since 
I  have  been  here,  except  1  year  when  President  Reagan’s  budget 
did  ask  for  a  substantial  increase  in  the  Border  Patrol.  To  me  that 
is  a  di^ace. 

Mv  question  is  not  a  Freudian  slip;  it  is  a  direct  one.  Do  you 
think  that  Border  Patrol — have  you  ever  given  it  thought  that  it 
might  be  either  an  independent  agency  within  the  Justice  Depart¬ 
ment  rather  than  under  INS  or  some  place  else? 

Mr.  Barr.  I  have  given  passing  thought  to  a  proposal  that  I  have 
seen  floated  occasionally,  but  I  believe  that  we  can  improve  INS 
and  the  Border  Patrol  within  the  Department  of  Justice. 

INS  is  a  very  difficult  agency  to  manage.  It  has  difficult  assign¬ 
ments,  sometimes  conflicting  responsibilities,  and,  in  an  era  of 
tight  resources,  it  is  sometimes  not  getting  the  resources  it  should 
have. 

I  have  spent  a  lot  of  time,  as  Deputy  Attorney  General,  on  INS, 
to  help  the  head  of  INS  upgrade  the  agency,  improve  the  manage¬ 
ment,  ^d  start  rebuilding  the  infrastructure,  and  I  would  intend 
to  continue  to  do  that,  if  I  am  confirmed  to  be  Attorney  General. 

There  is  an  adage  that  INS  has  broken  more  careers  at  the  De¬ 
partment  of  Justice  than  any  other  agency,  but  I  am  willing  to 
take  the  risk  and,  if  at  the  end  of  my  time,  it  is  a  better  agency, 
which  I  think  it  will  be - 

Senator  DeConcini.  I  can  tell  you,  Mr.  Barr,  you  would  be  the 
first  Attorney  General  in  the  almost  15  years  I  have  been  here  that 
would  really  pay  attention  to  INS.  I  have  asked  these  questions  of 
every  Attorney  General,  and  every  Attorney  General  has  more  or 
less  said  yes,  more  should  be  done,  and  I  must  say  every  Attorney 
General  has  not  done  it,  and  your  immediate  predecessor  made 
strong^  commitments  here.  That  is  water  under  the  bridge  and 
there  is  no  use  going  back  over  it.  I  could  read  you  statements  that 
Mr.  Thornburgh  said,  and  there  was  little  or  no  improvement.  As  a 
matter  of  fact,  there  has  been  a  denigration  towards  the  Border 
Patrol. 

I  am  pleased  with  your  attitude,  1  must  say,  and  it  helps  me  feel 
very  comfortable  in  my  support  for  your  nomination,  that  you  have 
a  grasp  of  the  INS-Border  Patrol  problem  within  your  own  Depart¬ 
ment  of  Justice,  and  it  is  just  as  big  or  bigger  than  GAO  or  Senator 
DeConcini  or  somebody  else  may  have  told  you,  and  you  have  that 
understanding  and  1  appreciate  it, 

Detention  centers  that  are  under  INS  need  some  attention.  Basi¬ 
cally,  the  potential  human  rights  violation  within  those  centers 
and  how  you  are  going  to  deal  with  the  expanded  number  of  immi¬ 
grants  that  are  going  in  there.  r 
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Mr,  Barr.  Can  I  say  something.  Senator? 

Senator  DeConcini.  Yes,  please. 

Mr.  Barr.  The  GAO  report  we  did  get.  That  came  down  and  that 
made  a  lot  of  recommendations  and  pointy  out  a  lot  of  problems 
in  the  INS,  and  we  didn't  even  wait  for  it  to  be  final  iz^  before 
trying  to  attack  those  problems.  You  may  know  that  I  asked  Norm 
Carlson,  the  former  head  of  the  Bureau  of  Prisons,  to  come  and  do 
his  own  survey  of  INS,  to  help  identify  areas  where  we  can  im¬ 
prove  it.  I  know  you  are  talking  partly  about  resources,  but  there 
are  also  management  issues  there. 

^nator  De^ncini.  I  suspect  there  are  great  management  needs 
changes  there. 

Mr.  Barr.  You  know,  Norman  Carlson,  I  think,  deserves  the  re¬ 
spect  he  has  in  the  community. 

Senator  DeConcini.  He  does  from  this  Senator. 

Mr.  Barr.  The  bottom  line  of  his  report  was  that  the  INS  people 
out  in  the  field  are  doing  a  terrific  job,  they  are  dedicatee!,  they 
work  hard  and,  by  and  large,  thw  are  getting  their  job  done,  and  I 
think  they  deserve  the  support  of  the  leadership  of  the  Department 
of  Justice  and  they  deserve  the  support  of  Congress.  I  Iwow  if  it 
weren’t  for  your  appropriations,  through  your  fund,  then  the 
Border  Patrol  would  m  in  worse  shape  than  it  is  now. 

Senator  DeConcini.  Has  Mr.  Carlson  finished  that  report  and 
recommendations?  Is  that  what  it  is  to  you? 

Mr.  Barr.  Yes. 

Senator  DeConcini.  Is  that  available  for  us  to  review? 

Mr.  Barr.  It  wasn’t  public,  but  I  would  be  glad  to - 

Senator  DeConcini.  I  would  just  like  to  see  it.  I  have  the  greatest 
respect  for  that  roan  and  what  he  did  at  the  Bureau  of  Prisons  and 
other  things,  and  maybe  there  is  something  that  we  can  learn  from 
that  report,  as  well. 

Mr.  Barr.  Yes. 

Senator  DeConcini.  Thank  you,  Mr.  Barr. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much,  Senator. 

Senator  Leahy? 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  if  there  is  another  vacancy  on  the  U.S.  Supreme  Court 
while  you  are  Attorney  General - 

The  Chairman.  Don't  say  that,  please.  [Laughter.] 

Senator  Leahy.  I  just  want  to  make  sure  the  chairman  is  listen¬ 
ing. 

If  there  is  another  one  and  you  are  Attorney  General,  the  Presi¬ 
dent  will  look  to  you  to  make  recommendations  to  him  of  whoever 
the  best  men  and  women  available  for  that  position.  Have  you 
thought  in  your  own  mind  what  kind  of  criteria  you  would  use,  if 
you  were  asked  to  make  that  sort  of  recommendation  to  the  Presi¬ 
dent? 

Mr.  Barr.  Not  in  great  depth,  but  generally  the  traditional  crite¬ 
ria  of  cornpetence  and  integrity  and  judicial  philosophy  that  is  com¬ 
patible  with  the  President's. 

Senator  Leahy.  You  would  want  to  be  able  to  give  the  President 
somebody  who  is  the  best  person  possible,  I  would  assume,  though, 
and  carry  out  your  obligations? 
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Mr.  Barr.  Generally,  yes,  but - 

Senator  Leahy.  Generally,  yes.  You  wouldn't  give  the  worst 
person  to  the  President,  obviously.  I  am  not  trying  to  play  games.  I 
am  just  trnng  to  think  what  goes  through  your  mind  in  making 
recommendations.  Perhaps  we  can  step  back  a  little  bit  and  take  it 
step  by  step.  You  would  want  to  give  the  best  names  possible,  is 
that  correct,  within  the  criteria  you  have  just  mentioned? 

Mr.  Barr.  Certainly. 

Senator  Leahy.  And  how  do  you  determine  in  your  own  mind — I 
am  not  asking  for  names,  but  how  do  you  determine  in  your  own 
mind,  looking  at  a  person  you  are  going  to  walk  over  to  the  Oval 
Office  with  and  say  to  the  President  of  the  United  States,  in  my 
estimation,  this  is  the  best  man  or  woman  for  the  job,  or  here  are 
the  best  three  people  for  the  job,  or  whatever?  What  are  you  look¬ 
ing  at? 

Mr.  Barr.  As  1  said,  1  would  look  first  for  integrity,  I  would  look 
for  professional  competence,  I  think  being  a  very  strong  substan¬ 
tive  lawyer,  with  strong  analytical  ability  would  be  paramount  for 
me,  and  a  judicial  philosophy  that  is  compatible  with  the  Presi¬ 
dent's  philosophy. 

Senator  Leahy.  The  President  said  that  Justice  Thomas  was  the 
best  person  for  that  job.  Was  he? 

Mr.  Barr.  I  believe  he  was. 

Senator  Leahy.  The  New  York  Times  reported  that  White  House 
Counsel  Boyden  Gray  and  then  Assistant  Attorney  General  Mi¬ 
chael  Luttig  and  others  had  watched  Prof.  Anita  Hill  testify,  real¬ 
ized  her  testimony  was  pretty  powerful  and  compiling,  and  decid¬ 
ed  that,  after  watching  it — and  I  quote  now  the  'Times — "their  only 
course  was  to  pick  apart  Professor  Hill's  case,  even  if  this  involved 
a  direct  attack  on  her  character.” 

The  Times  further  reported  that  the  President  approved  of  the 
effort,  the  White  House  assembled  a  team  of  la^^ers  from  the 
White  House,  from  the  Justice  Department  and  the  EEOC  to  arnass 
evidence  against  her,  along  with  help  from  Republican  Judiciary 
Committee  staffers.  Is  the  New  York  'Times'  account  accurate? 

Mr.  Barr.  I  did  not  have  personal  involvement  in  support  for  the 
lomstical - 

wnator  Leahy.  That  wasn't  my  question. 

Mr.  Barr.  I  am  going  to  answer  your  question — in  the  logistical 
support  for  the  Thomas  confirmation,  but  I  am  confident  that  the 
Office  of  Legal  Counsel  behaved  professionally  and  properly 
throughout. 

I  am  told,  and  it  is  my  understanding,  that  OLC  lasers  did  not 
go  out  proactively  to  investigate  Anita  Hill.  They  didn’t  conduct 
their  own  investigation.  My  understanding  is  that  OLC  lawyers 
performed  the  traditional  role  of  lawyers,  which  was  to  take  the  in¬ 
formation  that  was  coming  in,  transcripts,  statements,  and  so  forth, 
and  to  analyze  them.  But  I  am  not  aware  of  an  instance  where  an 
OLC  lawyer  affirmatively  went  out  to  collect  information. 

I  am  told  that  there  was  one  instance  where  a  lawyer  from  the 
Office  of  Legislative  Affairs  one  night  was  asked  by  a  Senator  to 
make  a  call  to  try  to  track  down  someone  who  w^ls  purported  to 
have  some  pertinent  information  and,  at  the  request  of  the  Sena¬ 
tor,  placed  a  call,  but  never  got  through  to  that  individual.  But 
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that  is  the  only  instance  1  am  aware  of  where  a  Department  of  Jus¬ 
tice  lawyer  can  be  characterized  as  going  out  and  affirmatively 
seeking  information  against  Anita  Hill. 

Senator  Leahv.  To  reiterate  my  question,  is  the  New  York  Times 
article  accurate? 

Mr.  Barr.  I  thought  1  answered  the  question,  which - 

Senator  Leahy.  When  they  said  that,  "Their  only  course” — 
speaking  now  of  Assistant  Attorney  General  and  White  House 
counsel — "Their  only  course  was  to  pick  apart  Professor  Hill's  case, 
even  if  this  involved  a  direct  attack  on  her  character.”  Was  that 
decision  made? 

Senator  Thurmond.  Senator,  could  I  interrupt  you  for  just  a 
minute?  Did  you  s^  they  said  the  Republican  staff,  do  they  mean 
the  committee  staff?  Is  that  what  you  said? 

Senator  Leahy.  I  am  not  referring  to  the  committee  staff  now.  I 
would  just  like  to  get  this  Question  answered. 

Senator  Thurmond.  Well,  I  want  to  know  if  you  said  the  commit¬ 
tee  staff.  If  so,  I  want  to  tell  you  it  is  untrue. 

Senator  Leahy.  You  know,  we  have  a - 

Senator  Thurmond.  This  committee  staff  did  no  such  thing. 

Senator  Leahy.  We  sometimes  have  a  problem  up  here,  that 
when  I  ask  questions  of  administration  appointees,  that  the  an¬ 
swers  come  from  the  other  side. 

Senator  Thurmond.  I  understood  you  to  say  the  Judiciary  Com¬ 
mittee  staff,  and  I  am  only  interested  in  that  part. 

Senator  Leahy.  The  record  will  smak  for  itself.  1  think  Mr.  Barr, 
though,  is  a  nominee  who  Jo  capable  of  answering  for  himself  and 
doesn’t  need  somebody  else  u>  ^mswer  for  him.  So,  if  I  could  go  back 
to  the  basic  question,  the  New  York  Times  said,  reports  that  White 
House  Counsel  Bojrden  Gray  and  Assistant  Attorney  General  and 
others  decided  during  the  day  that  Prof.  Anita  Hill’s  testimony, 
"Their  only  course  was  to  pick  apart  Professor  Hill’s  case,  even  if 
this  involved  a  direct  attack  on  her  character.”  Is  that  inaccurate? 

Mr.  Barr.  I  don't  know. 

Senator  Leahy.  OK.  Do  you  know  whether,  as  the  Times  further 
reported,  that  President  Bush  approved  of  the  eRbrt  and  that  the 
White  House  assembled  a  team  of  lavwers  from  the  White  House, 
the  Justice  Department,  and  the  EEOC  to  amass  evidence  against 
Professor  Hill? 

Mr.  Barr.  And  that  I  think  I  answered.  My  understanding  of 
OLC’s  role  was  to  provide  supimrt  through  the  process.  That  sup¬ 
port  has  been  ^ven  past  candidates,  it  was  going  on  for  months 
before  Anita  Hill  made  her  allegations,  and  it  continued  through 
those  last  few  days  where  the  committee’s  deliberations  were  focus¬ 
ing  on  Anita  Hill’s  allegations,  but  the  support  was  the  support 
that  OLC  traditionally  gives,  as  lawyers.  It  was  not  to  go  out  and 
amass  evidence  against  Anita  Hill.  As  I  say,  I  am  not  aware  of 
OLC  going  out  and  conducting  an  investigation  to  attack  the  char¬ 
acter  of  Anita  Hill. 

Senator  Leahy.  And  during  that  evidence - 

Mr.  Barr.  But  I  don't  think  there  was  anything  wrong  with  put- 
tiiw  her  Eillegations  to  the  test  in  the  advice-and-consent  process. 

wnator  Leahy.  And  was  that  done  also  with  the  help  of  Republi¬ 
can  Judiciary  Committee  staffers? 
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Mr.  Barr.  With  the  who? 

Senator  Leahy.  With  the  help  of  Republican  Judiciary  Commit' 
tee  staffers,  staffers  from  the  minority  side  of  the  Judiciary  Com¬ 
mittee. 

Mr.  Barr.  Was  what  done? 

Senator  Leahy.  Putting  together  the  same  evidence  you  just 
talked  about,  the  same  facts  you  just  referred  to  against  Professor 
HiU  or  regarding  Professor  Hill. 

Mr.  Barr.  I  don't  know  what  Republican  committee  staff  did.  I 
am  told  that  OLC  lawyers  did  not  conduct  their  own  investigation 
into  Anita  Hill. 

Senator  Leahy.. Did  the  White  House  and  the  Justice  Depart¬ 
ment  orchestrate  tactics  with  members  of  this  committee  to  go 
after  Professor  Hill?  Did  they  coordinate,  did  the  White  House  and 
Justice  Department  coordinate  tactics  with  members  of  this  com¬ 
mittee  regarding  Professor  Hill,  if  you  know? 

Mr.  Barr.  Well,  I  assume  that  departmental  lawyers  were  coordi¬ 
nating  with  the  committee  and  the  committee  staff,  as  they  do 
through  every  nomination.  I  don't  know  what  you  are  referring  to 
by  “tactics." 

Senator  Leahy.  Well,  it  was  obvious  during  the  hearings  that 
every  effort  was  made  to  go  against  Professor  Hill’s  character,  and 
we  had,  according  to  testimony  that  came  out,  that  the  FBI  was  fol¬ 
lowing  whatever  she  said  and  then  reporting  whether  there  were 
any  differences  in  what  they  had  heard  from  earlier  interviews, 
something  they  did  not  do  with  others  they  had  interviewed - 

Mr.  Barr.  Excuse  me.  Senator.  I  am  told  that  they  did  monitor 
Clarence  Thomas’  testimony,  and  I  am  also  told  that  they  made 
both  sets  of  agents  available  to  the  committee. 

Senator  Leahy.  Well,  without  going  into  FBI  reports,  my  recol¬ 
lection  is  somewhat  divergent  from  yours,  and  I  would  be  glad  to 
discuss  it  further  with  you  out  of  the  committee  room. 

In  a  case  like  that,  what  is  the  Justice  Department's  role?  Is  it 
simply  let's  find  out  what  is  the  truth,  or  is  it  a  case  of  saying  the 
nominee  is  the  President’s  nominee,  the  President  is  our  client  and 
we  will  act,  in  effect,  as  an  adversary,  in  an  adversary  role  to  pro¬ 
tect  our  client? 

Mr.  Barr.  Well,  I  think  if  allegations  are  made  against  an  ad¬ 
ministration  nominee,  the  first  issue  is  to  try  to  get  to  the  bottom 
of  the  allegations.  I  think  the  administration  has  the  obligation  to 
make  a  judgment  for  itself  about  the  veracity  of  allegations  about  a 
nominee,  and  if  the  administration  concludes  that  those  allegations 
are  unjustified,  I  think  it  is  perfectly  appropriate  for  the  adminis¬ 
tration  to  defend  its  nominee  through  the  advice-and-consent 
process. 

Senator  Leahy.  How  involved  is  the  Justice  Department  in  get¬ 
ting  into  that?  Do  they  start  involving  themselves  with  tactics, 
with  so-called  spin  control,  PR? 

Mr.  Barr.  As  a  prudential  matter,  I  would  not  have  liked  to  see 
the  Department  go  out  and  conduct  an  investigation  to  impeach  a 
person  making  allegations,  and,  as  1  said,  1  don't  think  that  hap¬ 
pened. 
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Senator  Leahy.  Do  you  think  that  following  the  investigation, 
once  the  hearing  began,  did  the  Justice  Department  involve  itself 
in  efforts  to  impeach  that  witness? 

Mr.  Barr.  Well,  as  I  said,  the  Office  of  Legal  Counsel  performed 
the  normal  work  of  lawyers.  That  is  what  the  OITice  of  Legal  Coun¬ 
sel  are.  They  are  lawye.*s  in  the  administration,  they  provide  sup¬ 
port  for  administration  nominees,  and  I  think  it  was  appropriate 
for  them  to  review  the  record,  to  review  the  transcripts,  to  review 
the  allegations  that  were  being  made  and  the  evide.tce  that  was 
coming  in  and  point  out  areas  that  required  exploration  or  poten¬ 
tial  discrepancies.  It  is  part  of  the  truth-finding  process,  and  I 
assume  that  is  what  this  committee  was  trying  to  do. 

Senator  Leahy.  And  did  they  spend  a  great  deal  of  time  on  that 
in  this  case? 

Mr.  Barr.  Of  course.  There  was  a  very — well,  they  spent  a  great 
deal  of  time,  because  ray  recollection  is  it  was  a  fairly  concentrated 
effort,  it  was  over  a  matter  of  a  few  days,  and  there  were  a  lot  of 
groups  that  were  performing  that  function  against  Clarence 
Thomas.  I  don’t  think  it  is  realistic  for  the  committee  to  feel  that 
an  individual  can  come  up  here  and  not  have  the  support  of  the 
administration  that  is  nominating  him. 

Senator  Leahy.  I  will  go  back  into  that.  Rather  than  use  up  all 
my  time  here,  we  had  news  reports  which  recently  revealed  that 
Eld  Rogers,  who  had  been  a  political  aide  to  John  Sununu,  entered 
into  a  $500,000  contract  with  Sheik  Kamo  Adams  only  weeks  after 
Mr.  Rogers  left  the  White  House.  The  sheik,  as  1  understand,  is  a 
former  head  of  Saudi  Arabian  intelligence,  but  the  more  important 
thing  is  he  was  supposed  to  have  had  a  major  role  in  the  financial 
corruption  that  seems  to  be  coming  out  of  BCCl. 

Now,  as  I  understand  it,  the  Justice  Department — as  I  go  down 
through  these  facts,  if  I  am  misstating  it,  from  your  view,  please 
interrupt  me,  because  I  want  to  make  sure  we  both  look  at  the 
same  set  of  facts — the  Justice  Department  claims  that  Mr.  Rogers 
played  no  role  in  arranging  a  meeting  between  the  Department  of 
Justice  and  Sheik  Kamo  in  Cairo,  Egypt,  where  Federal  prosecu¬ 
tors  and  Kamo  discussed  Kamo's  role  in  the  BCCI  affair.  But  the 
meeting  did  occur  soon  after  Kamo  retained  Rogers,  and  Rogers 
was  in  Cairo  when  the  meeting  occurred.  Does  that  so  far  purport 
what  you  understand  are  the  facts? 

Mr.  Barr.  That  is  my  understanding.  That  is  what  I  have  been 
told. 

Senator  Leahy.  Now,  let  me  just  act  within  that  context,  what 
issues  are  raised,  if  you  have  a  high-level  White  House  aide  who 
goes  to  representing  a  target  of  a  major  Justice  Department  inves¬ 
tigation  just  week  after  leaving  the  administration?  Are  there  any 
special  concerns? 

Mr.  Barr.  There  are  two  principal  legal  issues.  One  is  under  the 
law,  under  the  Ethics  in  Government  Act,  did  Ed  Rogers  partici¬ 
pate  in  BCCI  mrtters  while  he  was  in  the  Government.  If  he  did 
participate  in  BCCI  matters  and  then  left  the  Government  and 
took  on  representation  in  that  area,  that  would  implicate  the 
Ethics  in  Government  Act. 

The  second  issue  would  be  whether  he  had  any  contacts  relating 
to  BCCI  with  his  employing  agency,  the  White  House,  and  if  he  did 
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before  the  expiration  of  the  cooling  off  period,  and  this  second  con* 
cern  would  arise,  regardless  of  what  his  exposure  to  BCCI  was  pre¬ 
viously.  It  is  a  separate  issue. 

If,  before  the  cooling-o^  mriod,  he  had  contacts  with  the  White 
House  regarding  a  particular  matter  like  that,  then  that  would 
also  implicate  the  Ethics  in  Government  Act. 

Senator  Lkahy.  By  cooling  off,  you  mean  the  revolving  door - 

Mr.  Barr.  The  1-year  absolute  bar  on  contacts. 

Senator  Leahy.  My  time  is  up.  I  will  come  back  to  this.  I  know 
on  the  other  side  they  go  over  time  fairly  often,  but  I  don't  want  to 
go  over  that.  Senator  Thurmond  may  be  concerned  about  this  line 
of  questioning,  and  I  will  hold  it  for  another  time. 

Tne  Chairman.  Well,  we  have  all  gone  over  the  time  and  you  are 
entitled  to  go  over  the  time  because  we  all  have,  Democrats,  as 
well  as  Republicans.  But  Senator  Thurmond  would  like  to  ask  a 
few  questions. 

Senator  Thurmond.  Since  your  time  was  up.  I  wanted  to  ask 
some  questions. 

Senator  Leahy.  Thank  you,  and  I  am  perfectly  witling  to  wait 
until  my  next  two  or  three  rounds. 

Senator  Thurmond.  Mr.  Barr,  I  think  one  of  the  most  serious  do¬ 
mestic  problems  today  is  violent  crime.  There  is  a  murder  commit¬ 
ted  every  22  minutes,  a  rape  every  5  minutes,  a  robbery  everjr  49 
seconds;  what  do  you  believe  can  be  done  to  address  the  crime 
problem  today  in  this  country? 

Mr.  Barr.  Well,  as  I  said  when  I  was  stating  my  priorities,  1 
think  the  violent  crime  problem,  while  primarily  a  State  and  local 
matter,  there  are  areas  where  the  Federal  Government  can  make  a 
difference.  One,  obviously  is  in  prosecuting  the  drug  war  because 
there  is  a  relationship  between  drugs  and  violence. 

A  second  would  be  in  attacking  criminal  organizations,  that  is 
gangs,  street  gangs,  many  of  which  are  involved  in  drug  trafficking 
themselves,  and  I  think  there  are  some  initiatives  we  can  take  in 
that  area.  We  are  focusing  OCDTF,  the  Organized  Crime  Drug  En¬ 
forcement  Task  Forces  more  on  those  kinds  of  organizations  like 
the  Cripps  and  the  Bloods.  You  may  have  read  about  the  FBI  anti¬ 
gang  squad  that  was  established  in  Washington,  and  I  think  you 
will  be  seeing  more  of  that  nationwide. 

A  third  area  would  be  attacking,  trying  to  contribute  federally  to 
the  problem  of  career  criminals,  armed  career  criminals.  We  have 
strong  firearm  statutes  under  Federal  law  and  we  are  seeking  some 
additional  statutes  and  we  realize  that  a  very  high  proportion  of 
violent  crime  is  committed  by  a  very  small  group,  a  cohort  of  hard¬ 
ened  criminals,  career  criminals  and  we  can  use  the  firearm  laws 
to  apprehend  these  individueds  and  put  them  away  in  Federal 
prison  for  long  periods  of  time.  And  I  think  we  have  launched 
some,  we  have  had  some  success  with  the  program  we  have 
launched  recently,  the  trigger-lock  program  where  we  have  now 
charged,  since  April,  over  2,200  armed  career  felons  under  that 
statute. 

I  think  also  we  have  to  focus  on  strengthening  the  criminal  jus¬ 
tice  system  itself.  We  have  done  a  lot  in  the  Federal  System  during 
the  1980’s,  and  the  Federal  System  is  shaping  up  as  a  fairly  good 
system,  although  we  think  we  have  some  unfinished  business,  that 
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is  what  the  President’s  crime  bill  is  all  about,  so  that  there  are 
some  things  that  we  can  still  do  at  the  Federal  level.  But  I  think 
States  should  start  following  suit.  Some  are  and  have  adopted  a  lot 
of  the  reforms  but  a  lot  of  have  lagged  behind  and  I  think  the  Fed¬ 
eral  Government  can  play  a  leadership  role  in  encouraging  States 
to  adopt  the  kinds  of  strong  laws,  like  pretrial  detention  laws  and 
other  laws  that  help  reduce  violent  crime. 

And  then  I  think  the  Federal  Government  can  also  promote  in¬ 
novation  by  investment  through  the  Bureau  of  Justice  Assistance 
and  NIJ  in  pilot  programs  and  in  research. 

Senator  I^urmond.  Thank  you,  very  much. 

I  authored  some  legislation  on  child  pornography  and  obscenity. 
And  I  just  wondered  what,  in  your  opinion,  steps  could  be  taken  to 
eliminate  this  insidious  material? 

Mr.  Barr.  Well,  as  you  know,  the  Department  has  created  a  sec¬ 
tion  in  the  Criminal  Division  that  is  d^icated  to  this  mission.  We 
have  added  some  personnel  to  that  section  and  they  are  involved 
nationwide  in  prosecuting  child  pornography  and  other  forms  of  ob¬ 
scenity.  And  I  think  that  program  should  continue  to  be  supported. 

Senator  Thurmond.  1  want  to  commend  you  again  for  your  great 
work  on  the  Federal  prison  facility  riot  that  occurred,  and  to  what 
extent  was  this  uprising  attributable  to  overcrowding  in  the  Feder¬ 
al  prison  system,  and  what  would  you  suggest,  as  Attorney  Gener¬ 
al.  to  addre^  the  problem? 

Mr.  Barr.  I  do  not  think  it  was  attributable  to  generic  over¬ 
crowding  in  the  prison  system.  It  may  have  been  contributed  to,  to 
some  extent,  by  a  backup  that  occurred  on  the  dei»rtation  of  the 
Mariel  Cubans.  That  is  the  group  that  we  are  talking  about.  And 
there  were  delays  caused  by  Cubans  decision  not  to  accept  a  particu¬ 
lar  flight  of  Mariel  Cubans  which  backed  up  the  system  and  meant 
that  there  were  more  Cubans  in  that  particular  facility  than  there 
should  have  been  at  that  time. 

And  that  may  have  contributed,  to  some  extent,  to  it,  maybe  to 
the  magnitude  of  the  crisis,  but  I  am  not  sure  that  the  crisis  would 
not  have  occurred  anyway. 

Senator  Thurmond.  I  have  been  a  long-time  proponent  to  join 
multistate  and  local  organized  crime  and  narcotics  projects,  known 
as  Regional  Information  Sharing  Systems,  better  known  as  RISS.  I 
believe  they  perform  a  valuable  service  to  both  State  and  local  law 
enforcement  agencies. 

There  is  a  Regional  Organized  Crime  Information  Center,  or 
ROCIC.  I  think  it  is  doing  a  fine  job,  Do  you  have  any  plans  to 
expand  that  or  to  improve  it  m  any  way? 

Mr.  Barr.  I  believe  RISS  is  essential,  those  are  the  Regional  In¬ 
formation  Sharing  Systems;  there  are  six  regional  systems  that 
have  been  set  up  in  the  United  States  to  help  local  law  enforce¬ 
ment  to  coordinate  their  activity  interstate. 

As  you  know,  the  administration,  having  set  up  this  system, 
would  now  like  to  see  the  States  pay  for  them,  their  continued  op¬ 
eration,  and  has  sought  to  basically  zero  out  the  Federal  contribu¬ 
tion  to  the  program,  but  that  has  not  found  favor  on  Capitol  Hill. 
So  last  year  the  Federal  Government  continued  investing  in  it.  I 
think  it  was  about  close  to  $15  million. 
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But  regardless  of  who  should  pay  for  it,  it  is  an  important 
system,  and  it  must  continue.  Clearly  it  is  in  no  danger  of  being 
zeroed  out  right  now. 

Senator  Thurmond.  I  am  glad  to  hear  you  say  that.  There  is  a 
vote  on  now,  Mr.  Chairman,  I  guess  we  will  have  to  go  vote, 

Now,  Mr.  Barr,  I  want  to  congratulate  you  on  your  record  so  far. 
You  have  done  a  fine  job;  we  are  proud  of  you  and  I  hope  we  can 
confirm  you  forthwith  and  I  think  you  will  make  one  of  the  finest 
Attorney  Generals  this  country  has  had. 

Mr.  Barr.  Thank  you,  Senator. 

The  Chairman.  Thank  you. 

Mr.  Barr,  as  you  can  see,  we  are  about  roughly  half-way  through 
the  process  in  the  first  round.  As  I  indicated  to  you,  it  is  likely  that 
there  will  be  a  number  of  questions  on  BCCI,  many  of  them,  most 
of  them,  if  not  all  of  them  generic.  There  is,  if  not  a  dissatisfaction, 
a  disquiet  in  some  quarters  of  the  Senate  with  the  depth  and  speed 
and  thoroughness  of  the  Justice  Department’s  activities  thus  far. 

So  I  expect  you  will  be  asked  more  questions  on  that  tomorrow.  1 
would  also  like  to,  tomorrow,  as  I  indicated  to  you,  talk  to  you 
about  the  separation  of  powers  issues.  But  I  appreciate  your  taking 
the  time  today. 

We  will  reconvene  tomorrow  at  10  o'clock  and  hopefully  move 
along  swiftly. 

All  right? 

Mr.  Barr.  Thank  you,  Senator. 

The  Chairman.  Recessed  until  tomorrow  at  10. 

[Whereupon,  at  5:33  p.m.,  the  committee  recessed,  to  reconvene 
at  10  a.m.,  on  Wednesday,  November  13,  1991.] 
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TO  TAKE  THIS  OPPORTUNITY  TO  COMMEND  YOU  FOR  YOUR 
LEADERSHIP  AND  THANK  YOU  ON  BEHALF  OF  THE  PEOPLE  OF 
MY  HOME  STATE. 

MR.  BARR,  I  LOOK  FORWARD  TO  YOUR  TESTIMONY 
BEFORE  THIS  COMMITTEE.  THROUGH  THIS  QUESTION  AND 
ANSWER  PROCESS  YOU  WILL  BE  ABLE  TO  HELP  THE  SENATE 
DETERMINE  IF  YOU  ARE  THE  RIGHT  PERSON  TO  BE  OUR  NEXT 
ATTORNEY  GENERAL.  I  AM  PARTICULARLY  INTERESTED  IN 
HEARING  YOUR  VIEWS  ON  THE  CONTINUING  BATTLE  AGAINST 
THE  USE  AND  IMPORTATION  OF  ILLEGAL  DRUGS. 

SPECIFICALLY,  THE  ROLE  YOU  FEEL  THE  ATTORNEY  GENERAL 
SHOULD  PLAY  IN  IMPLEMENTING  A  WORKABLE  STRATEGY  THAT 
WILL  FURTHER  ADDRESS  THIS  LONGSTANDING  PROBLEM. 

I  CONGRATULATE  YOU  ON  YOUR  NOMINATION  AND  WISH 
YOU  WELL  THROUGHOUT  THE  CONFIRMATION  PROCEEDINGS. 


THAnK  YOU  MR.  CHAIRMAN. 
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Senator  Heflin.  Senator  Brown,  I  believe  it  is  your  turn. 

Senator  Brown.  Thank  you,  Mr.  Chairman. 

One  of  the  many  responsibilities  that  you  will  have  as  Attorney 
General  will  be  assisting  the  President  in  reviewing  potential  can> 
didates  for  the  Federal  courts.  The  administration,  through  a  varie¬ 
ty  of  spokesmen,  have  had  a  number  of  initiatives  and  suggestions 
on  ways  to  deal  with  the  burgeoning  litigation  explosion  in  the 
United  States. 

One  area  that  occurs  to  me  that  perhaps  will  be  directly  under 
your  purview  is  reviewing  the  attitudes  potential  members  of  the 
judiciary  would  have  with  regard  to  frivolous  litigation.  Obviously, 
current  rules  provide  redress  in  this  area,  including  the  awarding 
of  attorney  fees  for  frivolous  cases. 

My  question  is,  Do  you  think  potential  judges'  attitudes  about 
awarding  attorney  fees  is  an  area  that  is  worthy  of  inquiry  in  ex¬ 
amining  or  evaluating  candidates  for  the  bench? 

Mr.  Barr.  I  would  not  focus  solely  on  the  awarding  of  attorney 
fees,  but  I  myself,  when  I  have  been  involved  in  evaluating  candi¬ 
dates,  have  looked  at  their  record  and  talked  to  them  about  their 
views  on  a  whole  range  of  topics  relating  to  case  management,  the 
handling  of  frivolous  lawsuits,  the  extent  to  which  they  are  follow¬ 
ing  the  ^idance  of  the  Supreme  Court  in  the  Cellotex  case;  that  is, 
the  willingness  of  the  judge  to  grant  summary  judgment  where 
there  really  are  no  genuine  material  issues  in  dispute.  So,  I  think 
that  whole  area  of  managing  the  civil  docket  and  being  willing  to 
follow  the  leadership  of  the  Supreme  Court  in  dealing  with  frivo¬ 
lous  lawsuits  is  a  legitimate  area  of  inquiry  and  should  become 
more  so. 

Senator  Brown.  One  of  the  things  that  you  commented  on  yes¬ 
terday  in  response  to  Senator  Metzenbaum’s  question  was  the 
whole  area  surrounding  BCCI.  The  transcript  indicates  you  said,  I 
think,  it  is  unfair  generally  to  be  conducting  an  autopsy  on  a  live 
body;  this  is  an  investigation  in  midstream.  That  is  a  fair  comment, 
in  my  view.  Obviously,  to  try  and  evaluate  the  performance  on  the 
BCCI  area,  when  you  are  in  the  process  of  conducting  an  investiga¬ 
tion  and  moving  forward  on  it,  is  somewhat  premature  in  some  as¬ 
pects. 

But  I  want  to  draw  your  attention  to  at  least  an  aspect  of  it  that 
concerned  me,  with  the  hope  of  obtaining  your  reaction  to  it. 

One  of  the  things  that  we  were  advised  or  have  been  advised  is 
that  the  CIA  gained  knowledge  of  BCCI's  efforts  to  take  over  First 
American  in  the  early  1980's.  My  recollection  is  that  somewhere  in 
1985  that  they  passed  that  information  on  to  Treasury.  It  is  also 
my  impression  that  Treasury  did  not  share  that — or  if  they  did  we 
do  not  have  knowledge  of  that — until  1988. 

In  effect,  Treasury,  specifically  the  head  of  intelligence  at  Treas¬ 
ury,  was  advised  of  BCCTs  illegal  attempt  or  illegal  efforts  to  take 
over  First  American,  and  simply  did  not  pass  that  information  on 
to  the  Fed. 

I  appreciate  you  have  not  had  a  chance  to  investigate  this  yet; 
that  you  do  not  know  that  them  gaining  the  knowledge  in  1985  is  a 
fact;  or  that  they  failed  to  pass  it  on  until  1988  is  a  fact.  But  I  am 
hoping  that  you  would  advise  us  whether  or  not  that  apparent  fail- 
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ure  to  pass  on  vital  information  concerns  you  and  whether  or  not 
you  think  it  is  worthy  of  investigation? 

Mr,  Barr.  As  I  said  yesterday,  I  do  want  a  postmortem  done  on 
how  these  investigations  were  handled  by  the  Government  in  the 
past,  because  I  do  not  want  these  mistakes  repeated  if  we  can  avoid 
them.  So  I  do  want  them  reviewed. 

The  word  "investigate’'  sounds  a  little  as  if  we  are  suspicious  of 
some  kind  of  wrongdoing  and  while  we  will  track  down  all  allega¬ 
tions  of  wrongdoing,  I  am  not  prepared  at  this  time  to  ascribe 
wrongdoing  on  the  part  of  anybody  in  the  CIA  or  the  Treasury  De¬ 
partment  in  that  episode.  But  1  do  want  the  whole  matter  looked 
at. 

Now,  another  issue  to  be  assessed  involves  the  CIA  information: 
When  it  got  to  the  Fed,  and  the  extent  to  which  the  Fed  would 
have  been  further  along  than  It  ultimately  was  if  it  had  received  it 
sooner. 

Senator  Brown.  Well,  I  can  appreciate  the  reluctance  to  reach  a 
conclusion  before  you  have  had  either  an  inquiry,  a  review,  or  an 
investigation.  But  what  bothered  me  in  hearing  Mr.  Kerr,  of  the 
CIA,  talk  about  this,  was  that  the  initial  response  we  got  from 
them  was  that  they  did  not  really  recognize  that  they  had  done 
anything  wrong  by  not  telling  the  Fed.  And  were  not  really  sure 
that  they  would  pinpoint  who  made  the  mistake  and  that  there 
was  even  a  mistake  made. 

I  guess  my  question  is.  If  indeed  it  turns  out  that  someone  at  the 
Treasury  was  advised  in  1985  that  BCCI  was  illegally  taking  over 
First  American,  or  illegally  had  taken  over  First  American,  that  of¬ 
ficial  did,  in  fact,  fail  to  advise  the  Fed  of  that,  is  that  something 
you  think,  given  those  facts,  you  think  deserves  a  followup,  or  fur¬ 
ther  action  by  Justice? 

Mr.  Barr.  Well,  first.  Treasury  also,  I  am  sure,  is  looking  into 
the  who-struck-John  of  the  last  several  years  on  this  case.  But  gen¬ 
erally,  I  think  we  have  to  remember  that  we  have  fostered  in  the 
CIA  an  Agency  that  is  supposed  to  stay  out  of  domestic  law  en¬ 
forcement  issues.  And  it  normally  does  not  think  of  itself  as  part  of 
the  taw  enforcement  community  and  the  process  of  using  intelli¬ 
gence  information,  foreign  intelligence  information  for  law  enforce¬ 
ment  purposes,  and  the  interface  of  intelligence  activities  and  law 
enforcement  activities  is  a  very  complicated  matter,  as  I  am  sure 
you  know. 

And  it  has  only  been  in  the  last  few  years  that  we  have  been 
working  out  procedures  and  thinking  our  way  through  how  to  use 
intelligence  better  for  law  enforcement.  A  lot  of  this  has  come 
about  in  the  drug  war,  for  example. 

I  think — and  I  am  just  speaking  now  of - 

The  Chairman.  Excuse  me,  when  you  say  the  last  few  years,  you 
mean  the  last  decade,  do  you  not? 

Mr.  Barr.  The  last  decade,  but  I  think  we  have  made  a  lot  more 
progress  just  in  the  last  few  years. 

The  Chairman.  What  do  you  mean  by  few  years? 

Before  this,  because  it  is  relevant  to  this  BCCI  investigation. 

Mr.  Barr.  Well,  you  know,  there  has  been  progress,  but  I  think 
the  most  significant  progress  has  been  in  the  last  3  or  4  years. 
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The  Chairman.  Good,  that  is  al)  I  wanted  to  know,  just  what  you 
meant  by  few. 

Mr.  Barr.  The — sort  of  lost  my  train  of  thought  there.  What  I 
think  is  remarkable  or  maybe  should  not  be  remarkable  is  the  CIA 
did  get  this  information  and  did  make  an  effort  to  pass  it  on  to  the 
people  they  thought  were  the  responsible  officials. 

And  it  did  not  get  to  the  Fed  and  my  understanding  is  that  it  did 
not  get  to  the  Department  of  Justice,  and  we  have  been  setting  up 
structures  and  interagency  groups  to  try  to  encourage  more  ex¬ 
change  of  intelligence  information  among  agencies. 

So  I  think  we  can  learn  from  this  but  the  fact  of  the  matter  is 
that  the  CIA  got  some  information  and  passed  it  along  to  the 
people  they  thought  should  get  it.  ,  < 

Senator  Brown.  The  concern  I  had  was  the  CIA’s  not  recognizing 
that  maybe  the  Fed  had  an  interest  in  this  and  I  think  they 
thought  that  through  again  and  the  reflection  indicated  they  would 
a^e  the  Fed  is  the  agency  that  should  be  on  the  list  to  get  this 
kind  of  information. 

The  other  concern  I  have,  and  it  is  one  that  I  hope  you  will  look 
at,  is  whether  or  not  someone  at  Treasury  was  given  this  informa¬ 
tion  and  sat  on  it  for  3  years  which  appears  to  be  the  case,  and  at 
.least  it  is  my  hope  that  that  is  an  area  that  you  will  be  reviewing, 
whatever  the  appropriate  term  is,  to  see  if,  indeed,  someone  cov¬ 
ered  up  or  someone  simply  failed  to  act. 

In  that  regard  though,  I  would  be  interested  in  your  thoughts  re¬ 
garding  what  kind  of  standard  is  appropriate  in  determining  what 
evidence  should  be  passed  on.  When  Justice  does  an  investigation 
or  Treasury,  what  kind  of  guideline  should  be  ^propriate?  In  the 
current  case,  Justice  has  been  working  on  the  BCCI  affair  for  some 
time.  At  what  point  does  Justice  share  their  information  with  the 
Fed? 

Mr.  Barr.  At  the  point  where  we  believe  we  can  share  without 
jeopardizing  some  other  investigation,  criminal  investigation,  that 
we  are  carrying  out  and  where  we  have  reason  to  believe  that  the 
information  may  assist  the  Fed  in  their  regulatory  responsibilities. 

Senator  Brown.  So,  for  example,  the  effort  that  you  mentioned 
yesterday,  the  undercover  operation,  where  you  have  an  undercov¬ 
er  operation  in  that  evidence  disseminating  information  about  that 
could  jeopardize  a  criminal  prosecution,  it  would - 

Mr.  Barr.  And  the  safety  of  the  undercover  agent. 

Senator  Brown.  I  would  assume  that  simply  ownership  of  BCCI 
might  fall  into  a  different  category,  would  it  not,  where  that  is  pri¬ 
marily  regulatory  in  nature? 

Mr.  Barr.  I  am  not  sure  what  you  are  saying,  what  you  are 
asking. 

Senator  Brown.  Well,  in  thinking  about  the  problem  I  could  well 
appreciate  why  it  would  be  inappropriate  to  pass  on  information 
about  the  money  laundering  and  so  on  because  you  are  in  the  proc¬ 
ess  of  conducting  an  investigation,  or  agencies  of  the  Federal  Gov¬ 
ernment  were  in  the  process  of  conducting  an  undercover  investi¬ 
gation,  and  sharing  that  information  could  well  jeopardize  the  lives 
and  the  safety  of  people  involved. 

On  the  other  hand  it  struck  me  that  information  that  had  come 
to  the  Treasury — not  Justice,  or  at  least  not  Justice  in  1985,  as 
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near  as  I  can  tell — that  indicated  BCCl  was,  indeed,  buying  First 
American,  it  struck  me  that  that  kind  of  information  probably 
should  fall  under  a  different  standard.  That  holding  that  informa¬ 
tion  back  would  not  necessarily  relate  to  any  investigation,  but 
would  relate  to  strictly  the  regulatory  function  performed  by  the 
Fed, 

Mr.  Barr,  So  you  are  talking  about  whether  Customs  and  IRS 
agents  working  on  the  money  laundering  should  have  passed  along 
information  sooner  to  the  Fed? 

Senator  Brown.  Well,  frankly  I — others  may  come  to  different 
conclusions — but  my  own  impression  is  that  that  is  a  good  example 
of  an  area  where  it  is  appropriate  not  to  blow  the  cover  of  those 
agents,  where  it  is  clearly  a  case  you  need  to  protect  the  individ¬ 
uals  involved  and  the  investigation  involved. 

Now,  that  is  simply  my  impression  and  you  have  others  that  deal 
much  more  closely  with  it  than  1.  On  the  other  hand,  the  informa¬ 
tion  that  BCCI  was  buying  out  or  had  bought  out  First  American, 
at  least  strikes  me  as  an  areri  where  the  information,  indeed,  ought 
to  be  passed  on,  that  it  is  primarily  regulatory  in  its  impact. 

Mr.  Barb.  Well,  I  think  that  the — and  again,  I  can  only  give  you 
my  preliminary  impression  because  I  have  not,  as  I  said,  immersed 
myself  in  all  the  details  of  this  yet — but  my  general  impression  is 
that  the  Fed,  at  this  time,  was  aware  of  corporate  rumor,  gossip, 
suggestions,  you  name  it,  that  BCCI  was  involved  in  the  takeover 
of  First  American. 

I  do  not  want  to  put  myself  in  the  heads  of  the  Customs  and  the 
IRS  agents  who  were  involved  in  the  money-laundering  case  and 
the  ones  who  were  responsible  for  maintaining  the  inte^ity  of  the 
undercover  investigation  that  was  going  on,  but  I  really  wonder 
whether  they  could  have  passed  along  any  meaningful  information 
to  the  Fed,  prior  to  the  takedown  of  the  undercover  investigation. 

Because  part  of  the  use  of  information  would  involve  who  the 
source  is  and  what  they  said  and,  you  know,  where  they  fit  into  the 
landscape,  and  why  is  this  somehow  evidentiary,  why  does  this 
carry  any  evidentiary  weight?  And  I  do  not  think  those  attendant 
facts  could  have  been  transmitted  to  the  Fed,  or,  you  know,  I  ques¬ 
tion  whether  they  could  have  been  transmitted  to  the  Fed  without 
compromising  the  inte^ity  of  the  undercover  investigation. 

And  I  think  soon  after  the  undercover  investigation  was  taken 
down,  the  information  was  transmitted,  not  in  as  formal  a  way  as 
it  probably  should  have  been,  but  it  was  transmitted. 

Senator  Brown.  My  own  view,  what  is  important  here  is  not  did 
someone  act  properly  or  improperly  at  the  time?  Clearly  these  sort 
of  things  took  place  on  someone  else's  watch.  But  I  do  think  that 
what  is  relevant,  perhaps  to  this  committee's  Inquiry,  is  the  fact 
that  you  will  be  conducting  at  least  a  review  of  what  went  on  here. 
I  think  that  is  important  b^ause  it  indicates  a  willingness  on  your 
part  to  look  at  problems  and  try  and  correct  them 

And  as  I  understand  your  testimony,  you  are  willing  to  take  an 
independent  look  at  what  has  happened  here. 

Mr.  Barr.  That  is  correct. 

Senator  Brown.  Thank  you. 

The  Chairman.  Before  I  yield  to  my  friend  from  Illinois.  The  line 
of  questioning  that  Senator  Brown  just  pursued  with  regard  to  the 
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CIA  passing  on  information  to  Treasury,  do  you  know,  and  can  you 
state  with  certainty  that  the  Justice  Department  was  unaware  of 
the  very  information  that  the  CIA  passed  on  to  Treasury?  Can  you 
affirm  for  us  that  the  Justice  Department  knew  nothing  about  that 
information  in  a  contemporaneous  timeframe? 

Mr.  Barr.  I  am  told  that  at  this  stage  we  have  no  information 
that  these  CIA  reports  got  to  the  Department  of  Justice.  Right  now, 
I  do  not  think  that  we  got  the  reports,  the  CIA  reports.  But  I  do 
not  think  that  we  have  completed  our  review. 

The  Chairman.  To  the  best  of  your  information,  the  CIA  reports 
did  not  find  their  way  to  the  Justice  Department? 

Mr.  Barr.  That  is  the  best  information  1  have.  Until  recently. 

The  Chairman.  Yes,  I  meant  contemporaneously,  back  then. 

Mr.  Barr.  Yes,  right. 

The  Chairman.  All  right,  thank  you  very  much. 

^nator  Simon.  Thank  you,  Mr.  Chairman. 

You  are  getting  down  toward  the  end  here,  Mr,  Barr. 

First,  perhaps  a  softball— — 

The  Chairman.  If  I  could  interrupt,  what  we  will  do  is  we  will 
break  after  the  questioning  of  the  Senator  from  Illinois  and  we  will 
break  for  an  hour  for  lunch. 

Senator  Simon.  First  a  softball  question,  but  I  think  an  impor¬ 
tant  one.  I  was  pleased  with  your  response  yesterday  that  politics 
has  no  place  in  law  enforcement.  The  Legal  Times  has  this  para¬ 
graph  in  an  article,  “Sources  familiar  with  Barr  suggest  that  he 
shares  Thornburgh’s  belief  that  the  Attorney  General  owes  alle¬ 
giance  to  the  President,  and  to  the  people,  second." 

They  leave  out  the  Constitution  and  the  law  in  that  equation. 
Just  your  reaction  to  that  statement  here. 

Mr.  Barr.  I  think  the  Attorney  General  owes  allegiance  to  the 
Constitution  and  the  law  above  all  else. 

Senator  Simon.  And  in  the  process  he  or  ^he  will  serve  the 
people  and  the  President  well? 

Mr.  Barr.  That  is  correct. 

Senator  Simon.  All  right. 

Shifting  to  another  area,  you  answered  Senator  Metzenbaum  on 
Roe  v.  Wade  that  you  differ  with  that  decision  and  while  1  disagree 
with  your  viewpoint,  I  respect  the  candor  of  that  viewpoint.  The 
Rust  v.  Sullivan  decision  involves  much  more  than  the  abortion 
question.  It  involves  the  freedom  of  speech  question. 

I  held  a  hearing  on  the  Rust  v.  Sullivan  question  and  Leslie 
Southwick  of  the  Justice  Department  testified.  In  his  prepared 
statement  he  said  this:  “In  A  sense  when  the  government  funds  a 
certain  view,  the  government,  itself,  is  speaking.  It,  therefore,  may 
constitutionally  determine  what  may  be  said." 

Now,  that  is  a  fairly  sweeping  statement.  And  I  do  not  know 
whether  that  was  cleared  with  anyone  or  not.  But  let  me  take  that 
.statement,  do  you  believe  that,  for  example,  when  the  Federal  Gov¬ 
ernment  funds  libraries  through  the  Libraries  Serv’ces  and  Con¬ 
struction  Act,  that  we  have  any  right  to  say  to  a  libtary,  since  we 
fund  the  library  in  part,  what  books  a  library  may  have? 

Mr.  Barr,  I  do  not  think  so.  I  think  that  would  be  an  unconstitu¬ 
tional  condition  where  restrictions  were  being  placed  on  the  recipi- 
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ent  of  funds  limiting  their  constitutional  rights  solely  as  a  condi¬ 
tion  of  receiving  the  funds. 

Senator  Simon.  And  how  do  you  distinguish  between  that  and 
the  Rust  V.  Sullivan  decision? 

Mr.  Barr.  I  think  in  some  cases  the  distinction  may  be  clear.  In 
others  I  think  these  issues  can  get  fairly  knotty  and  the  lines  can 
be  difflcult,  as  in  many  areas  of  the  law. 

t  think  it  is  important  to  reco^ize  that  the  Department  in  the 
Rust  case  was  serving  as  the  Nation’s  litigator.  We  were  defending 
regulations  promulgated  by  another  agency.  We  defend  statutes, 
we  defend  regulations  put  out  by  others. 

Now,  the  justification  for  the  regulations  was  that  these  were  not 
restrictions  on  the  recipient,  they  were  restrictions  on  the  use  of 
funds.  And  a  lot  of  clear  cases,  hypothetical  cases  that  would  fall 
on  one  side  of  the  line,  where  you  would  say,  look,  if  the  Govern¬ 
ment  Is  going  to  spend  money  on  a  particular  activity,  you  can 
ensure  that  the  money  that  goes  into  that  activity  is  restricted  to 
that  activity. 

If  people  engaged  in  it  want  to  do  something  else,  they  can  do 
something  else  on  their  own  time,  but  as  long  as  they  are  spending 
the  taxpayers'  money  they  are  going  to  do  what  the  Government  is 
spending  the  money  to  accomplish. 

And  you  can  go  through  a  series  of  hypotheticals  and  some 
would  fall  more  clearly  on  one  side  of  the  line.  Others,  then,  start 
looking  more  like  restrictions  on  the  recipient  rather  than  restric¬ 
tions  on  the  funds. 

And  that  is  where  a  question  arises  as  to  unconstitutional  condi¬ 
tions.  The  Department  of  Justice  argued  that  this  was  a  restriction 
on  funds,  and  that  the  recipients  could  engage  in  abortion-related 
activity  provided  it  was  not  part  of  the  same  family  planning  pro¬ 
gram  that  the  Government  was  funding. 

That  was  a  regulation  which  interpreted  a  statute  passed  by  Con¬ 
gress  and  that  statute  used  language  that  was  frankly  ambi^ous,  I 
think.  I  think  any  fair-minded  person  would  have  to  say  that  the 
language  was  ambiguous  in  the  statute. 

The  statute  said  none  of  the  funds  shall  be  used  in  a  program 
that  supports  abortion  as  a  method  of  family  planning.  That  is  a 
restriction.  Congress  can  always  change  the  law  if  it  disagrees  with 
the  way  an  agency  has  interpreted  or  wants  to  clarify  exactly  how 
they  would  want  the  program  run. 

But,  anyway,  the  Department  of  Justice's  role  in  Rust  was  to 
defend  this  regulation.  I  think  it  made  a  sound  ar^ment  that  this 
was  not  a  restriction  on  the  recipient,  but  a  restriction  on  the  use 
of  funds.  And  that  position  ultimately  prevailed,  and  Ckingress,  I 
believe,  is  in  the  process  of  readdressing  the  issue  and  working  its 
will  on  it. 

Senator  Simon.  Do  you  automatically  defend  any  regulation — if 
you  think  HHS  or  Department  of  Education  has  adopted  a  regula¬ 
tion  that  you  believe  is  unconstitutional,  would  you  automatically 
defend  that  even  if  you  believe  it  is  unconstitutional? 

Mr.  Barr.  No.  In  fact,  I  have  told  agencies  I  wouldn't  defend  reg¬ 
ulations,  not  only  if  they  raise  constitutional  questions,  but  if  1 
don’t  think  the  regulation  is  consistent  with  Congress'  intent.  If 
the  statute  requires  a  certain  action  and  if  a  regulation  in  my  view 
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is  not  consistent  with  the  statute,  then  there  is  a  legal  problem 
with  it 

Here  I  think  that  the  arguments  suppoiting  the  regulations  were 
very  strong  because  they  ultimately  prevailed  in  the  Supreme 
Court.  So  I  don't  think  it  was  a  frivolous  argument. 

Senator  Simon.  When  you  talk  about  restrictions  of  engaging  in 
activities,  it  seems  to  me  that  engaging  in  activities  and  expressing 
opinions  are— you  know,  there  is  a  clear  division  there,  and  while 
you  say  the  Court  decided,  and  it  did  in  a  5-to-4  decision,  my  own 
feeling  is  that  we  have  stepped  over  the  bounds  in  terms  of  restric* 
tion  of  speech.  And  I  would  hope  the  Justice  Department  under 
your  leadership  would  be  sensitive  in  that  area. 

Mr.  Barr,  I  believe  strongly — am  very  concerned  about  the 
Government  using  the  power  of  the  purse  and  money  as  leverage 
to  get  people  to  surrender  their  constitutional  rights.  So  I  am 
always  concerned  about  unconstitutional  conditions  being  imposed. 
And  I  will  be  sensitive  to  that  issue. 

Senator  Simon.  I  thank  you. 

Let  me  shift  over  to  the  Inslaw  matter  that  I  am  sure  you  are 
familia:  with.  Inslaw  is  a  small,  Washington-based  software  compa¬ 
ny.  In  a  federal  bankruptcy  court  suit,  Judge  George  Bason  found 
the  Justice  Department  used — and  I  am  quoting  him — "trickery, 
fraud,  and  deceit”  to  take  Inslaw's  property  and  awarded  $7  mil¬ 
lion  in  damages  to  Inslaw.  The  court  of  appeals  set  aside  that 
ruling  on  the  technical  basis  that  bankruptcy  courts  have  no 
power,  without  making  any  comment  on  the  specifics  of  the  case. 

One  of  your  predecessors,  Elliot  Richardson,  wrote  in  the  New 
York  Times.  Let  me  just  read  here  a  couple  of  paragraphs. 

The  new  claims  alleged  that  Earl  Brian,  California  health  secretary  under  Gover¬ 
nor  Ronald  Reagan  and  a  friend  of  Attorney  General  Edwin  Meese  was  linked  to 
a  scheme  to  take  Inelaw's  stolen  software  arid  use  it  to  gain  the  inside  track  on  a 
$250  million  contract  to  automate  Justice  Department  litigation  divisions. 

{In  Mr.  Meese's  confirmation  fight,  it  was  revealed  that  Ursula  Meese,  his  wife, 
had  borrowed  money  to  buy  stock  in  Biotech  Capital  Corporation,  of  which  Dr. 
Brian  was  the  controlling  shareholder.  Biotech  controlled  Hadron,  Inc.,  a  computer 
company  that  aggressively  tried  to  buy  InslawJ 

Evidence  to  support  the  more  serious  accusations  came  from  30  people,  including 
Justice  Department  sources.  I  long  ago  ^ave  the  names  of  most  of  tne  30  to  Mr. 
Mecse's  successor  as  Attorney  General,  Dick  Thornburgh.  But  the  Department  con¬ 
tacted  only  one  of  them,  a  New  York  judge. 

Meanwhile,  the  Department  has  resisted  congressional  investigations.  The  Senate 
Permanent  Subcommittee  on  Investigations  staff  reported  that  its  inquiry  into  Ins- 
law's  charges  had  been  ’'hampered  oy  the  Department's  lack  of  cooperation'^  and 
that  it  had  found  employees  "who  desired  to  speak  to  the  subcommittee,  but  who 
chose  not  to  out  of  fear  for  their  jobs." 

The  Department  also  hinders  the  interrogation  of  employees  and  resisted  re¬ 
quests  for  documents  by  the  House  Judiciary  Committee  and  its  chairman,  Repre¬ 
sentative  Jack  Brooks.  Under  subpoena,  Mr.  Thornburgh  produced  many  files  but 
the  Department  said  that  a  volume  containing  key  documents  was  missing. 

In  letters  to  Mr,  Thornburgh  in  1938  and  V989, 1  argued  for  the  appointment  of  an 
independent  counsel.  '  *  •  it  became  obvious  that  Mr.  Thornburgh  did  not  intend 
to  reply  or  act  •  •  * 

The  first' question  in  this  connection  is;  Do  you  feel  that  an  ap* 
pointment  of  a  special  prosecutor  is  necessary  or  is  desirable? 

Mr.  Barr.  I  don't  think  appointment  of  an  independent  prosecu¬ 
tor  at  this  point  is  either  necessary  or  desirable.  I  think  that  the 
heart  of  this,  it  appears  to  me,  is  a  contract  claim  against  the 
United  States,  against  the  Department  of  Justice  as  an  agency. 
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And  my  general  view  is  that  claims  should  be  litigated  in  court, 
and  if  people  have  evidence,  they  should  go  to  court  and  prove 
their  case. 

But  this  case  has  gone  on  for  many  years  with  layer  after  layer 
of  allegations,  some  of  them  strange,  and  there  have  been  a  series 
of  investigations,  not  only  internal  in  the  Department  of  Justice 
but,  as  you  mentioned,  Hill  oversight  investigations.  And  I  am  not 
aware  of  any  impropriety  ever  having  been  established. 

However,  I  am  interested,  as  this  case  goes  on  and  on,  to  get  to 
"the  bottom  of  it  and  bring  it  to  some  kind  of  resolution.  And  so  I 
have  asked  a  distinguished  retired  Federal  judge,  Nicholas  Bua, 
who  I  think  you  probably  know - 

Senator  Simon.  I  know  him.  He  is  a  distinguished  judge. 

Mr.  Barr.  An  exceptional  reputation.  He  was  appointed  by  Presi¬ 
dent  Carter  to  the  district  court.  He  served  on  the  district  court  for 
14  years,  and  he  was  a  State  court  judge  for  12  years  before  that,  a 
tremendous  reputation  in  the  Northern  District  of  Illinois.  I  have 
asked  him  to  serve  as  a  special  counsel  to  me  and  do  a  complete 
top-to-bottom  review  of  the  case  and  let  me  know  what  he  thinks,  if 
anything,  should  be  done  further  by  the  Attorney  General. 

^nator  Simon.  I  applaud  that  appointment  and  I  ^ume  he  will 
have  your  full  cooperation  in  terms  of  missing^  documents  or  any¬ 
thing  else. 

Mr.  Barr.  He  has~carte  blanche,  full  cooperation,  full  support. 
He  can  select  any  support  he  wants. 

Senator  Simon.  I  appreciate  that.  I  would  like  to  put  the  Elliot 
Richardson  column  in  the  record,  if  I  could,  Mr.  Chairman. 

The  Chairman.  Without  objection. 

[The  article  follows;] 
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Senator  Simon.  I  see  I  am  just  about  out  of  time  here.  Let  me 
ask  just  one  final  question  before  that  light  turns  red. 

In  the  process  of  advice  and  consent,  we  have  followed  the  con¬ 
sent  side  of  it.  We  have  not  followed  the  advice  side  of  it  very 
much.  You  will  be  working  with  the  President  if  there  is  another 
Supreme  Court  vacancy.  My  strong  feeling  is — and  it  is  one  that  is 
shared  by  Senator  Simpson,  for  example — that  the  President  would 
be  wise  to  get  together  with  a  few  key  members  of  the  Senate  and 
say  these  are  among  the  people  I  am  considering,  to  get  some  input 
so  that  we  can  avoid  the  kind  of  acrimony  that  we  have  seen  in  the 
latest  nomination. 

Do  you  have  any  reactions? 

Mr.  Barr.  That  is  something  I  would  want  to  discuss  with  the 
President.  I  really  don't  have  any  reaction  to  it. 

Senator  Simon.  But  when  the  Constitution  says  advice  and  con¬ 
sent  with  the  Senate,  what  do  you  think  the  Constitution  means 
when  it  says  advice? 

Mr.  Barr.  That  is  interesting.  I  think  the  words  of  the  Constitu¬ 
tion  actually  say  the  President  “shall  nominate,  and  •  ♦  *  with 
the  advice  and  consent  of  the  Senate,  shall  appoint  ’  *  So  I 
think  the  phrase  “advice  and  consent”  relates  to  the  ultimate  ap¬ 
pointment.  So  I  don't  think  there  is  a  constitutional  obligation  on 
the  part  of  the  President  to  consult  before  nomination.  I  don’t  say 
there  is  an  obligation  to.  I  think  historically  Presidents  have  from 
time  to  time  consulted  on  various  appointments.  In  fact,  on  district 
court  and  circuit  court  appointments,  there  is  a  very  formalized 
practice  of  consultation.  But  that  is  really  a  matter  of  comity  and 
prudential  judgment,  not  a  matter  of  constitutional  requirement. 
That  is  my  view  on  the  law. 

Senator  Simon.  Let  me  just  say  I  differ  slightly  with  that  view, 
but  whether  the  Constitution  mandates  it  or  not,  it  seems  to  me  it 
would  be  prudent  and  wise  to  follow  a  course  that  is  less  confronta¬ 
tional,  so  that  everyone  wins  in  the  process. 

Thank  you  very  much. 

Mr.  Barr.  Thank  you,  Senator. 

The  Chairman.  Thank  you. 

As  I  indicated  earlier,  we  will  now  break  until  1:30. 

[Whereupon,  at  12:20  p.m.,  the  committee  recessed,  to  reconvene 
at  1:30  p.m.,  the  same  day.] 

AFTERNOON  SESSION 

Senator  Leahy  [presiding].  Mr.  Barr,  you  can  see  the  situation 
you  have  gotten  yourself  into  when  this  has  degenerated  to  the 
point  where  I  am  now  the  acting  chairman.  But  welcome  back  to 
you  and  to  your  family.  Again,  as  each  one  of  us  has  done,  we  com¬ 
pliment  your  family  for  both  their  interest  and  their  patience. 
They  should  understand  that  this  is,  after  all,  of  historic  impor¬ 
tance,  not  just  for  the  Barr  family  but  obviously  for  the  country. 

Senator  Kohl,  I  understand  that  you  are  next,  and  I  yield  to  you. 

Senator  Kohl.  Thank  you  very  much,  Senator  Leahy. 

Mr.  Barr,  first  of  all,  I  would  like  to  commend  you  for  your  state¬ 
ment  yesterday  to  ^nator  Kennedy,  on  the  record,  that  you  sup¬ 
port  the  Brady  bill  and  Senator  DeConcini’s  assault  weapons  legis- 
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lation.  We  have  all  worked  hard  and  long  on  that  crime  bill  with 
these  particular  provisions,  and  we  appreciate  the  fact  that  you 
support  it.  And  for  those  like  myself  and  Senator  Metzenbaum  and 
others,  we  are  very  much  indebted  to  you  for  your  support,  which 
we  know  has  some  conditions  attached  to  it  but,  nevertheless,  is 
very  sincere  and  perhaps  even  unequivocal. 

I  also  appreciate  the  fact  that  you  are  as  frank  as  you  are  and 
have  been  on  your  opinions  with  respect  to  Roe  v.  Wade.  Even 
though  some  of  us  disagree,  the  fact  that  you  are  forthcoming  and 
honest  and  state  your  position  right  up  front  is  very  impressive. 

I  would  like  to  ask  you  about  your  role  as  the  Attorney  General 
in  relationship  to  the  President  and  the  people  of  this  country.  On 
the  one  hand,  the  President  is  in  some  respects  your  client;  on  the 
other  hand,  the  people  of  this  country  believe,  Mr.  Barr,  that  you 
are  first  and  foremost  their  advocate.  I  think  if  we  made  a  poll, 
conducted  a  poll  in  this  country  and  asked  the  people  of  this  coun¬ 
try  what  they  think  about  the  Attorney  General  in  a  generic  way,  I 
think  they  think  about  him  as.  No.  1,  first  and  foremost,  their  ad¬ 
vocate  when  it  comes  to  justice  in  this  country. 

But,  of  course,  we  know  that  you  also  have  another  responsibility 
and  another  loyalty,  and  that  is  to  the  President.  How  do  you  bal¬ 
ance  these  two  roles? 

Mr.  Barr.  I  think  the  starting  point  for  understanding  the  Attor¬ 
ney  General's  role  is  the  fact  that  the  law  stands  above  everything. 
Everybody  is  subordinate  to  the  law,  and  we  are  a  government  of 
laws.  Then  the  Attorney  General  plays  several  roles  with  respect  to 
the  law. 

First,  I  think  the  Attorney  General  serves  as  a  legal  counselor  to 
the  President  and  the  Cabinet  in  explaining  the  law.  In  fact,  the 
first  Judiciary  Act  of  1789  specifically  assimed  to  the  Attorney 
General  responsibility  for  providing  legal  advice  to  the  President 
and  the  Cabinet.  So  I  think  one  role  the  Attorney  General  plays  is 
providing  legal  advice,  explaining  what  the  law  is.  In  that  role,  I 
think  the  Attorney  General  has  an  obligation,  like  any  lawyer  has 
an  obligation,  to  tell  it  like  it  is,  to  provide  accurate  legal  advice, 
good-faith  effort  to  describe  what  the  law  is. 

The  second  role  is  different.  That  is  administering  the  law,  en¬ 
forcing  the  law,  and  that  is  what  I  think  is  the  most  fragile,  sensi¬ 
tive,  and  important  role  of  the  Attorney  General,  because  that  is 
the  area  where  the  Attorney  General's  allemance  has  to  be  to  the 
law  above  all.  And  that  is  not  to  say  that  the  first  role  doesn’t  re¬ 
quire  allegiance  to  the  law,  but  it  is  in  the  second  role  where  the 
tension  is  sometimes  said  to  exist  between  politics  and  doing  jus¬ 
tice. 

A.S  1  said  in  mv  opening  statement,  that  is  the  area  where  the 
Attorney  General  must  keep  the  administration  of  justice  away 
from  and  above  politics. 

The  third  role  is  a  policy  role.  There  are  many  questions  that 
arise,  the  results  of  which  are  not  dictated  by  the  law.  For  exam¬ 
ple,  how  much  resources  should  we  seek  or  put  into  this  program 
or  that  program,  or  do  we  need  new  laws,  or  should  we  amend 
laws?  These  are  policy  issues.  And  that  is  where  the  Attorney  Gen¬ 
eral  serves  as  a  policy  adviser  within  the  executive  branch  and, 
like  any  other  Cabinet  ^cretary,  offers  his  advice.  It  may  be  ac- 
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cepted;  it  may  be  rejected.  But  in  that  capacity  as  a  policy  adviser, 
ultimately  he  takes  the  direction  of  the  President  and  carries  out 
the  program.  So  those  are  different  roles  the  Attorney  General 
pl^s. 

Senator  Kohl,  What  do  you  do  in  cases  where  the  interests  of 
the  President  and  the  people  are  divergent,  as,  for  example,  in  Wa¬ 
tergate?  What  is  the  role  of  the  Attorney  General  in  a  situation  of 
that  sort? 

Mr,  Baer.  I  think  the  role  of  the  Attorney  General  is  to  adhere 
to  the  law.  That  is  where  the  allegiance  of  all  Government  officials 
should  lie,  and  the  Attorney  General  should  not  do  anything  or 
countenance  anything  that  is  a  violation  of  law. 

Senator  Kohl,  Who  was  the  Attorney  General  during  Water¬ 
gate? 

Mr.  Barr.  I  think  there  were  a  series  during  the  whole  incident. 

Senator  Leahy.  It  depended  on  what  time  of  day  it  was  at  one 
point. 

Senator  Kohl.  Wasn't  Mitchell  there  at  one  time,  or  was  he  gone 
already? 

Mr.  Barr,  He  was  there. 

Senator  Kohl.  How  would  you  assess  the  conduct  of  the  Attor¬ 
neys  General  during  Watergate? 

Mr,  Barr.  I  would  just  rather  stand  on  the  general  statement 
that  an  Attorney  General's  obligation  is  to  uphold  the  law. 

Senator  Kohl.  Yes,  but  if  you  can  give  us  sojne  indication  as  to 
how,  in  a  practical  way  as  opposed  to  a  theoretical  way,  you  assess 
the  Attorneys  General  during  Watergate.  Did  the  Attorneys  Gener- 
al  conduct  themselves  in  ways  that  you  would  say  fit  your  general 
concept  of  how  it  works,  or  would  you  say  that  they  did  not? 

Mr.  Barr.  Well,  if  an  Attorney  General,  any  Attorney  General  in 
Watergate  countenanced  violations  of  the  law  or  was  involved  in 
violations  of  the  law  himself,  then  that  was  a  betrayal  of  his  public 
trust. 

Senator  Kohl,  Are  you  qualified  to  make  a  judgment  with  re¬ 
spect  to  whether  or  not  you  think  they  were  in  violation  of  the 
laws? 

Mr,  Barr,  Whatever  the  record  shows.  If  people  have  been  found 
to  have  violated  the  law,  then  that  means  they  betrayed  their 
public  trust. 

Senator  Kohl.  OK.  Griffin  Bell  once  said  as  Attorney  General, 
and  I  quote,  "If  you  lx»w  to  Congress,  you  can  do  just  as  much 
damage  aa  if  you  are  not  independent  of  the  White  House."  Do  you 
have  a  comment  on  that? 

Mr,  Barr.  I  am  sorry.  Could  you  remat  that? 

Senator  Kohl,  "If  you  bow  too  much  to  Congress,  you  can  do  just 
as  much  dEunage  as  if  you  are  not  independent  of  the  White 
House." 

Mr.  Barr,  I  believe  that  is  true.  I  think  any  political  interference 
defeats  the  process  and  taints  the  administration  of  justice. 

Senator  Kohl.  OK.  I  would  like  to  telfc  about  juvenile  justice  for 
just  a  minute.  As  you  know,  I  am  chairman  of  the  Juvenile  Justice 
Subcommittee.  For  a  decade,  the  Attorney  General's  office  has  not 
been  supportive  i>f  the  juvenile  justice  effort  made  by  Congress,  I 
say  that  by  way  cf  the  funding.  Tlie  funding  recommendation  from 
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the  administration,  which  I  presume  comes  as  a  result  of  a  recom¬ 
mendation  from  the  Attorney  General’s  office,  has  been  zero, 
except  for  this  past  year.  In  this  past  year,  the  funding  recommen¬ 
dation  from  the  administration  was  $7.5  million.  Congress  has  not 
accepted  that.  As  you  know,  our  current  funding  level  is  about  $75 
million,  still  quite  inadequate. 

What  we  try,  and  do,  in  juvenile  justice  is  to  get  at  what  you 
have  been  talking  about  as  so  important  in  our  society,  the  root 
causes  of  the  problems  we  have  in  our  society,  and  in  this  case  with 
respect  to  our  young  people.  Certainly  we  are  not  perfect,  but  what 
we  are  trying  to  do  is  find  out  how  we  can,  at  the  governmental 
level,  do  something  to  improve  the  conditions,  the  quality  of  life, 
the  conduct,  and  hopefully  the  future  of  young  kids  who  get  into 
trouble;  we  strive  to  find  out  why  and  what  can  we  do  to  improve 
it. 

Now,  I  presume  that  that  e^ort  has  your — won’t  even  say 
qualified  support;  1  will  say  your  total  support. 

Mr.  Barr.  Let  me  give  you  a  pragmatic  answer.  I  support  the 
proCTam.  The  administration  policy,  however,  is  that  it  should  not 
be  funded  by  the  Federal  Government,  but  that  the  State  should 
now  pick  up  these  kinds  of  expenses.  That  is  obviously  not  a  policv 
that  nas  made  much  headwa;r  on  Capitol  Hill.  As  you  say,  I  think 
we  have  been  seeking  to  zero  it  out  for  over  a  decade. 

That  creates  a  big  problem  for  me  in  the  real  world  because,  if 
we  send  up  a  budget  that  has  zero  after  juvenile  justice,  that  forces 
Congress  to  take  the  money  from  my  account  elsewhere  and  fund 
that  program.  Therefore,  I  don’t  like  sending  budgets  up  to  the  Hill 
that  zero  out  programs  in  the  Department  of  Justice's  budget  with 
no  hope  of  persuading  Congress  that  it  is  better  not  to  fund  the 
program.  That  takes  money  right  out  of  the  pocket  of  other  Departr 
ment  of  Justice  components.  ^  that  is  my  answer. 

Senator  Kohl.  Well,  now,  just  hold  on.  What  you  are  saying  is 
that  the  only  reason,  or  the  m^jor  reason  that  you  might  support  a 
funding  level  of  whatever  for  juvenile  justice  is  because  if  you  don’t 
it  is  going  to  be  taken  out  of  your  hide  in  another  part  of  your 
budget? 

Mr.  Barr.  No,  What  I  am  saying  is  I  believe  in  these  programs. 
These  are  programs,  mst  like  the  RISS  Program  that  Senator 
Thurmond  mentioned.  These  are  important  things. 

Senator  Kohl.  Yes. 

Mr.  Barr.  And  I  think  we  have  to  be  doin^  more  in  the  area  of 
education  and  working  with  youth  as  a  nation.  The  question  is: 
Which  particular  program  is  going  to  be  paid  for  by  which  particu¬ 
lar  government  agency,  or  what  part  of  government?  Is  it  a  State 
program  or  a  Federal  pro^am  at  this  point? 

It  has  been  the  administration’s  policy  for  over  a  decade  that 
these  costs  should  now  be  borne  by  the  States.  Now,  States  are  in  a 
budgetary  difficulty  right  now,  as  we  all  know.  It  is  unlikely  that 
they  will  pick  up  the  expenses,  and  it  is  very  unlikely  that  Con¬ 
gress  is  going  to  zero  out  that  program.  I  want  the  program  to  con¬ 
tinue.  In  my  view,  the  best  way  to  fund  the  program  right  now  is 
in  the  Federal  budget,  because  otherwise — that  is  the  only  way  the 
program  is  going  to  continue,  and  it  will  be  funded  in  the  Federal 
budget. 
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Senator  Kohl.  Could  I  presume  from  what  you  have  said,  and 
from  what  I  heard  you  say  when  we  had  our  discussion  prior  to 
today  in  my  office,  that  you  would  support  some  modest  increase  in 
funding  for  juvenile  justice,  in  lieu  of  your  convictions  with  respect 
to  the  needs  in  this  country  and  what  it  is  we  can  do.  Right  now 
the  funding  level  is  $75  million,  which  you  know  is  not  a  number  of 
any  significance  or  consequence  for  50  States. 

Would  you  support  some  modest  level  of  increase  in  funding  for 
juvenile  justice  in  addition  to  working  with  me  next  year  on  reau¬ 
thorization  of  juvenile  justice? 

Mr.  Barr.  I  would  support — it  is  hard  to  project  what  the  budget 
circumstances  will  be,  but  I  would  support  modest  increases  in  pro¬ 
grams  in  this  area.  Whether  they  would  be  under  juvenile  justice 
or  part  of  the  weed-and-seed  program  or  Juvenile  justice  money 
that  is  dedicated  to  the  weed-and-seed  program,  we  could  work  out. 
But  the  underlying  concept  is  one  that  1  would  support. 

Senator  Kohl.  That  is  good.  Just  let  me  say  I  look  forward  to  our 
working  together.  And  I  mean  this  sincerely,  first,  because  I  think 
you  do  feel  this  way  and,  second,  because  you  are  a  very  good 
person  to  work  with.  I  have  made  that  judgment,  and  I  believe  it  is 
true.  I  look  forward  to  having  a  constructive  relationship  with  you. 
and  I  believe  we  will  in  this  area  in  which  I  have  responsibility — 
juvenile  justice.  I  am  very  pleased  about  that. 

Mr.  Barr.  Thank  you.  Senator. 

Senator  Kohl.  I  thank  you, 

I  would  just  like  to  make  a  request  from  you  regarding  weed-and- 
seed.  Earlier  in  response  to  Senator  Specter,  you  spoke  about  the 
need  to  combat  criminal  behavior  at  its  roots  as  opposed  to  only 
treating  its  symptoms.  During  our  meeting  a  few  weeks  ago,  you 
spoke  of  a  comprehensive  approach,  which  I  appreciate,  involving 
law  enforcement,  government,  social  services,  and  community  ac¬ 
tivities. 

Since  our  conversation,  my  staff  has  been  in  contact  with  your 
staff  at  the  Justice  Department  and  with  respect  to  the  weed-and- 
seed  program.  There  is  a  strong  desire  and  a  need  for  a  weed-and- 
seed  effort  in  Madison,  WI,  which  is  a  very  fine  city,  a  city  in 
which  the  drug  problem  and  the  crimes  associated  with  dru^  have 
not  yet  gotten  a  firm  foothold.  Not  at  all  is  there  a  firm  foothold 
with  respect  to  these  problems. 

But  the  community  leaders  and  the  citizens  are  concerned  about 
rising  crime,  and  they  are  excited  about  weed-and-seed.  They  feel  it 
can  have  a  very  constructive  impact  on  the  community.  Might  I 
hope  that  the  people  in  the  Justice  Department  would  be  willing  at 
least  to  discuss  the  possibility  of  a  weed-and-seed  effort  in  Madison, 
WI? 

Mr.  Barr.  Absolutely. 

Senator  Kohl.  Thank  you. 

Mr.  Barr.  We  would  be  pleased  to  do  that. 

Senator  Kohl.  Thank  you  very  much. 

^nator  Leahy,  thank  you. 

Senator  Leahy.  When  you  started  talking  about  weed-and-seed,  I 
thought  maybe  we  were  back  at  the  Agriculture  Committee. 

Senator  Kohl.  No,  that  is  rag-and-tag.  [Laughter.] 
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Senator  Leahy.  The  Senator  from  Wisconsin  has  been  a  forceful 
advocate  on  the  program  and  has  a  great  deal  of  support  on  this 
committee. 

I  understand  Senator  Grassley  is  next. 

Senator  Grassley.  Thank  you. 

Senator  Leahy.  I  yield  to  the  Senator  from  Iowa. 

Senator  Grassley.  Thank  you  very  much. 

The  Justice  Department  has  been  very  active  in  the  fight  against 
terrorism.  I  think  it  plays  a  very  important  role,  so  I  have  some 
questions  along  that  line.  There  have  been  press  reports  that  the 
administration  may  grant  visas  to  PLO  officials  in  the  coming 
months.  As  I  understand  the  Immigration  Act  of  1990,  PLO  offi¬ 
cials  are  specifically  defined  to  be  excludable  from  the  United 
States. 

Will  you  ensure  that  the  Immigration  Act  is  followed  and  that 
those  who  engage  in  terrorist  activities  will  not  be  admitted  to  the 
United  States? 

Mr.  Barr.  1  will  commit  to  enforcing  the  law.  I  am  not  familiar 
with  the  terms  of  that  law.  1  will  enforce  it. 

Senator  Grassley.  OK.  That  is  a  satisfactory  answer. 

We  are  coming  up  to  the  third  anniversary  of  the  Pan  Am  103 
tragedy,  and  yet  we  have  had  no  indictments  to  this  date.  Could 
you  tell  us  something  about  the  progress  of  the  investigation  and 
what  the  prospects  for  an  indictment  are? 

Mr.  Barr.  I  am  very  satisfied  with  the  progress  of  the  investiga¬ 
tion,  but  other  than  that,  I  am  afraid  I  can't  say  anything  at  this 
time. 

Senator  Grassley.  And  that  is  because  of  the  sensitivity  of  the 
issue  and  your  desire  not  to  go  public  with  information?  Is  that 
what  you  are  saj^ing? 

Mr,  Barr.  Right.  It  is  an  open  criminal  investigation,  and  I 
cannot  discuss  the  timing  of  any  possible  indictment. 

Senator  Grassley.  OK.  Well,  since  I  don’t  want  to - 

Mr.  Barr.  But  I  think  that - 

Senator  Grassley.  I  don't  want  to  jeopardize  it.  If  you  have  a 
feeling  that  you  are  making  progress  in  that  area,  I  will  be - 

Mr.  Barr.  We  are  making  great  progress,  and  1  think  the  Ameri¬ 
can  people  will  ultimately  be  very  proud  of  the  job  done  by  the 
Federal  agencies  involved. 

Senator  Grassley.  On  another  point,  this  is  sornething  that  1 
picked  up  in  our  newspapers  that  I  want  to  discuss  with  you.  It  is  a 
visit  to  the  United  States  of  two  Syrian  generals.  They  were  hosted 
bjy  the  United  States  Information  Agency  and  taken  on  tours  of  fa¬ 
cilities  of  the  Drug  Enforcement  Agency  at  a  time  when  I  sense 
that  Syria  is  known  as  one  of  the  biggest  traffickers  of  heroin  in 
the  country. 

Could  you  tell  me  why  these  individuals  were  given  such  red- 
carpet  ti^atment,  and  why  are  we  showing  off  our  antidrug  efforts 
to  people  who  are  known  to  be  pushing  heroin  and  other  drug  traf¬ 
ficking? 

Mr.  Barr.  I  would  have  to  look  into  that,  Senator.  I  don’t  know 
the  answer. 

Senator  Grassley.  You  would  submit  an  answer  in  writing? 

Mr.  Barr.  Certainty. 
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[Responses  to  all  the  written  questions  of  committee  members 
can  be  found  in  the  appendix.] 

Senator  Grassley.  One  other  point,  and  here,  admittedly,  I  have 
even  less  information  but  I  hope  that  you  can  shed  some  light  on 
it.  I  have  learned  that  a  well-known  Syrian  terrorist,  who  goes  by 
the  name  of  Yosef  Holder,  visited  the  United  States.  He  had  been 
implicated  as  a  payoff  person  in  a  number  of  terrorist  activities.  I 
can’t  get  confirmation  on  whether  or  not  he  was  in  the  United 
States  in  late  September.  The  FBI  seems  to  deny  that  Heider  was 
in  the  United  States. 

Do  you  know  if  Heider  was  allowed  entry  into  the  United  States? 

Mr.  Barr.  I  don’t  know  the  answer  to  that. 

Senator  Grassley.  Well,  OK.  Let  me  ask  you  this,  then:  Let’s 
suppose  Heider  was  in  the  United  States.  Could  you  comment  on 
what  policy  could  possibly  be  served  by  letting  an  individual  like 
Heider  into  the  United  States,  following  my  description  of  him— I 
think  it  is  an  accurate  description — ^unless,  of  course,  if  when  he 
were  in  the  country,  while  he  was  here  he  wa.s  arrested  and  pros¬ 
ecuted  for  crimes  that  he  has  committed? 

Mr.  Barr.  Senator,  I  don’t  want  to  speculate  about  a  circum¬ 
stance  I  don't  know  about.  I  would  want  to  know  the  facts.  I  would 
want  to  know  more  about  the  person  and  more  about  the  circum¬ 
stances  of  his  being  here,  if  he  was  here. 

Senator  Grassley.  Well,  I  would  appreciate  responses  in  writing. 

Mr.  Barr.  OK. 

Senator  Grassley.  Let  me  return  to  a  subject  we  discussed  yes¬ 
terday,  and  that  is  the  role  of  bar  associations  in  the  nomination 
and  confirmation  of  Federal  judges.  You  made  clear  to  my  satisfac¬ 
tion  your  intentions  to  monitor  the  objectivity  of  the  ABA  in  rating 
judicial  nominees,  and  I  thank  you  for  that.  But  my  questioning 
today  is  becauK  I  am  unclear  of  what  you  consider  appropriate  for 
State  and  municipsd  bar  sissociations. 

You  indicated,  if  I  understood  you  correctly,  that  you  are  consid¬ 
ering  allowing  judicial  nominees  to  cooperate  with  local  bar  ^o- 
ciations  that  wish  to  comment  on  the  nominee's  qualifications. 
Now,  I  am  concerned  that  such  action  would  give  local  bar  associa¬ 
tions  too  formal  a  role  in  the  judicial  selection  process.  Private 
groups  may  have  a  ri^ht  to  give  their  opinion  on  a  nominee,  but 
the  role  as  active  participants  in  the  governmental  decisionmaking 
should  be  limited.  We  have  expressed  the  limited  but  acceptable 
role  of  the  ABA.  Now  we  are  talking  about  whether  that  accepta¬ 
ble  role  ought  to  be  extended  to  other  organizations. 

Multiple  investigations  of  nominees  would  be  duplicative  and  I 
think  very  time  consuming.  Such  formal  involvement  by  local  bar 
associations  would  create  an  undue  burden  on  nominees,  by  requir¬ 
ing  them  to  cooperate  with  an  unlimited  number  of  interviews  and 
document  requests.  And  as  you  indicated  yesterday,  there  are  al¬ 
ready  enough  deterrents  to  an  attorney  submitting  herself  to  judi¬ 
cial  confirmation  process.  I  think  we  ought  to  be  removing  those 
impediments. 

It  is  for  that  reason  that  we  have  had  several  members  of  this 
committee,  including  Senator  Thurmond,  Senator  Hatch,  Senator 
Simpson,  Senator  Brown,  and  myself,  write  to  Attorney  General 
'Thornburgh  in  June  commending  his  policy  and  expressing  our 
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opinion  that  State  and  municipal  bar  associations  not  be  granted  a 
formal  role  in  the  selection  and  confirmation  of  Federal  judges. 

So,  could  you  please  clarify  your  position  on  the  role  of  local  bar 
associations  in  the  confirmation  process?  Do  you  disagree  with  our 
position  that  such  groups  should  not  have  a  formal  role  in  the  proc¬ 
ess,  that  nominees  should  not  be  required  to  cooperate  with  redun¬ 
dant  investigations  by  local  bar  groups? 

Senator  Simon.  Would  my  collea^e  yield  to  put  an  addendum 
onto  your  question?  This  question  is  about  formal  requirement  and 
formal  process.  I  think  part  of  the  question  is  also  whether  nomi¬ 
nees  should  be  permitted  to  go  to  local  bar  associations  or  a  group 
like  that. 

Mr.  Barr.  As  1  said  yesterday,  Senator,  1  would  be  very  con¬ 
cerned  abouc  bringing  other  bar  associations  into  the  prenomina¬ 
tion  process  the  way  the  ABA  is  involved  in  that  process  now,  so  I 
share  your  concerns  as  you  have  just  laid  out.  Several  of  them  are 
ones  that  1  alluded  to  yesterday. 

I,  however,  am  willing  to  talk  to  some  of  the  bar  associations  and 
find  out  more  about  what  their  position  is.  Several  have  suggested 
to  me  that  their  chief  complaint  is  that  we  are  affirmatively  bar- 
rip"  people  from  talking  to  them,  and  I  want  to  discuss  that  issue 
with  them. 

I  would,  however,  not  require,  I  can  certainly  say  I  am  not  going 
to  require  our  candidates  at  this  point  to  talk  to  other  bai  associa¬ 
tions,  but  I  think  that  the  issue  may  be  whether  or  not  we  affirma¬ 
tively  preclude  that,  and  1  want  to  talk  to  those  bar  associations 
and  get  exactly  what  their  views  are  and  also  have  a  chance  to  ex¬ 
press  some  of  my  concerns  about  v.  hat  the  practical  impact  of  this 
is  and  find  out  more  about  what  their  process  is.  That  is  where  I 
stand  on  the  issue  right  now. 

Senator  Grassley.  I  guess  the  only  comment  or  question  I  would 
have  in  regard  to  what  you  said — and  I  do  not  think  you  are  an¬ 
nouncing  a  change  of  position,  rather  that  you  were  just  going  to 
look  into  it — relates  to  some  concerns  that  members  of  this  com¬ 
mittee  have. 

Let's  suppose  that  you  just  simply  said  you  were  not  going  to  re¬ 
quire  anybody  to  meet  with  local  bars,  but  you  had  a  change  of 
policy  that  left  it  more  neutral  than  it  currently  is.  It  seems  to  me 
that  there  would  be  a  great  deal  of  pressure,  and  that  that  is  just 
the  same  as  saying  nominees  should  meet  with  local  bars,  and  that 
the  practical  end  will  be  that  if  the  nominee  does  not  meet  with 
them,  he  will  have  one  more  nail  in  his  coffin. 

Mr.  Barr.  That  is  certainly  a  consideration,  but  at  this  point  I 
want  to  find  out  more  about  what  they  have  in  mind  and  also  have 
a  chance  to  talk  about  some  of  my  concerns.  For  example,  the  fact 
of  the  matter  is  that,  prior  to  nomination,  we  try  to  keep  these 
things  confidential,  so  I  see  some  logistical  problems  as  well. 

But  when  bar-  associations  such  as  the  City  of  New  York  Bar  As¬ 
sociation  and  so  forth,  say  they  want  to  meet  and  talk,  I  see  no 
problem  with  talking  about  it. 

Senator  Grassley.  One  last  matter,  which  is  not  in  the  way  of  a 
question,  but  just  to  reaffirm  a  point.  You  and  I  visited  yesterday 
about  the  extraterritoriality  of  our  antitrust  laws,  and  I  think  you 
indicated  that  you  thought  that  Assistant  Attorney  General  Rill 


93 


was  looking  into  that  and  considering  certain  possibilities.  I  have 
looked  into  it  since  you  and  I  talked  yesterday,  and  I  can  confirm 
what  you  said — that  more  aggressive  international  enforcement  is 
a  direction  that  the  Antitrust  Division  plans  to  take  if  an  appropri¬ 
ate  case  presents  itself. 

I  guess  the  only  admonition  1  would  have  for  you.  as  Attorney 
General  and  the  overseer  of  what  the  Antitrust  Division  does,  is 
that  for  us  to  make  certain  the  goals  that  Vice  President  Quayle 
seeks  in  the  work  of  his  Competitiveness  Commission,  we  must 
ensure  that  our  business  has  a  level  playing  Held  with  its  interna¬ 
tional  competition,  and  that  if  our  Government  doesn't  use  our 
antitrust  laws  as  a  major  tool  in  this  effort,  we  are  losing  a  won¬ 
derful  opportunity. 

I  hope,  as  Attorney  General,  without  your  making  any  promises 
to  me,  because  I  don’t  want  you  to  do  that,  you  will  give  that  a 
careful  consideration  as  a  very  effective  way  of  accomplishing  what 
this  administration  hopes  to  accomplish,  and  maybe  can  be  accom¬ 
plished  through  a  Justice  Department  that  cannot  be  accomplished 
through  commerce,  through  the  Special  Trade  Representative,  and 
maybe  even  through  the  State  Department  sometimes,  because 
these  are  laws  on  the  books  that  we  can  enforce  and  they  do  noth¬ 
ing  more  than  see  that  the  American  consumer  gets  a  fair  shake. 
We  are  entitled  to  that  fair  shake,  whether  it  is  unfair  competition 
from  overseas  violation  of  antitrust  law  or  whether  it  is  an  ‘Ameri¬ 
can  company  doing  it. 

Thank  you. 

Mr.  Barr.  Thank  you. 

Senator  Grassley.  ^nator  Leahy,  I  am  done. 

Senator  Leahy.  Thank  you,  Senator  Grassley. 

Mr.  Barr,  yesterday,  when  I  was  reminded  that  my  time  had  run 
out,  we  were  discussing  Mr.  Rogers.  You  and  1  had  a  private  con¬ 
versation  regarding  him  in  the  situation. 

I  will  not  go  into  any  of  the  things  we  discussed  privately,  for  the 
reasons  1  told  you  yesterday,  but  I  had  asked  you  more  in  the 
broad  sense  about  the  kind  of  issues  that  are  raised  when  a  high- 
level  White  House  employee  goes  straight  to  representing  a  target 
of  a  major  Justice  Department  investigation  only  a  few  weeks  after 
leaving  office,  and  your  answer  went  to  the  question  of  whether 
Mr.  Rogers  could  not  have  been  shown  to  have  violated  the  law. 

President  Bush  has  said  a  number  of  times  about  the  avoidance 
of  and  even  appearance  of  impropriety,  and  I  commend  the  Presi¬ 
dent  for  that,  and  I  have  been  there,  as  you  have,  at  different  times 
when  he  has  stated  that,  both  in  small  gatherings  and  large  gath¬ 
erings,  and  1  don’t  think  either  you  or  I  question  the  President’s 
concern  about  that. 

But  I  think  the  issue  raised  some  other  policy  questions.  The  city 
of  Washin^on  has  many  distinguished  attorneys.  You  were  in  a 
law  firm  with  a  number  of  them,  and  you  and  I  could  sit  here  and 
list  off  the  top  of  our  heads  a  couple  hundred  very  distinguished 
attorneys  in  this  town. 

So,  I  wonder  why  a  wealthy  man  such  as  Sheik  Kamal  would 
choose  a  legal  unknown  like  Mr.  Rogers,  unless  it  was  to  obtain  po¬ 
litical  influence.  Do  you  happen  to  know  how  he  picked  Mr 
Rogers? 
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Mr.  Barr.  No,  I  don’t,  Senator, 

Senator  Leahy.  Has  the  Justice  Department  undertaken  any  in¬ 
dependent  factual  investigation  of  how  or  why  Mr.  Rogers  and 
Sheik  Kanrtal  got  into  the  legal  arrangement  that  they  got  into? 

Mr.  Barr.  No,  Senator. 

Senator  Leahy.  Have  you  undertaken  any  independent  investiga¬ 
tion  into  possible  improper  conduct  or  contact  between  Rogers  and 
Sheik  Kamal  or  between  Rogers  and  present  administration  offi¬ 
cials? 

Mr.  Barr.  Yes. 

Senator  Leahy.  You  have? 

Mr.  Barr.  Yes. 

Senator  Leahy.  Js  that  ongoing? 

Mr.  Barr.  The  Department  of  Justice’s  review  of  that  matter  or 
investigation  of  the  facts  has  been  completed. 

Senator  Leahy.  Do  you  do  that  independent  of  the  White  House 
counsel,  or  do  you  base  it  on  the  findings  of  the  White  House  coun¬ 
sel? 

Mr.  Barr.  We  conducted  part  of  the  investigation  that  we  felt  it 
was  appropriate  to  conduct  ourselves. 

Senator  Leahy,  ts  your  final  conclusion  based  ou  that  of  the 
White  House  counsel,  is  it  to  confirm  the  White  House  counsel,  or 
is  it  a  conclusion  independent  of? 

Mr.  Barr.  Could  you  repeat  that?  I  am  not  sure  what  you - 

Senator  Leahy.  When  you  say  this  has  been  concluded,  the  De¬ 
partment  of  Justice  investigation,  does  it  reach  its  own  independ¬ 
ent  determination  of  whether  there  was  impropriety?  Do  you  reach 
one  that  is  for  the  use  of  the  Justice  Department? 

Mr.  Barr.  We  have  not  conducted  an  investigation,  our  own  in¬ 
vestigation  of  contacts  with  the  White  House. 

Senator  Leahy.  Do  you  then  ask  questions  of  the  White  House, 
or  do  you  have  the  White  House  conduct  that  kind  of  investiga¬ 
tion? 

Mr.  Barr.  The  White  House  conducted  that  investigation. 

Senator  Leahy.  What  office  in  the  Department  of  Justice  con¬ 
ducts  the  investigation,  the  Justice  Department's  investigation?  _ 

Mr.  Barr.  OPR  conducted  part  of  the  inquiry,  and  the  Criminal 
Division  conducted  part. 

Senator  Leahy.  Now,  on  the  question  of - 

Mr.  Barr.  You  said  with  respect  to  the  Department. 

Senator  Leahy.  Pardon? 

Mr.  Barr.  With  respect  to  the  Department. 

Senator  Leahy.  What  part  of  the  Department  of  Justice  conduct¬ 
ed  any  of  the  investigations  involving  Mr.  Rogers? 

Mr.  Barr.  Well,  there  were  certain  inquiries  and  reviews  that 
were  undertaken.  The  word  “investigation"  sometimes  sug¬ 
gests — 

Senator  Leahy.  Whatever  review  was  done  regarding  Mr.  Rogers, 
who  was - 

Mr.  Barr.  My  answer  stands. 

Senator  Leahy.  It  is  the  same? 

Mr.  Barr.  Yes. 
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Senator  Leak*'.  Thank  you.  Now^  as  far  as  the  contact  with 
White  House  officials,  that  the  Department  of  Justice  left  to  the 
White  House  counsel  to  do,  is  that  correct  in  my  understanding 

Mr.  Barr.  That  is  correct.  That  would  be  normal,  and  not  only 
normal  with  the  White  House,  but  normal  with  any  agency  on  an 
Ethics  in  Government  Act  question.  There  are  hundreds  of  lawyers 
that  leave  government  at  any  ^ven  period  of  time,  and  if  they  are 
retained  by  somebody,  the  Justice  Department  doesn’t  run  out  and 
say,  gee,  so-and-so  was  retained,  maylw  there  was  a  violation  of  the 
Ethics  in  Government  Act;  let’s  determine  whether  he  worked  on 
the  subject  at  his  a^ncy. 

Senator  Leahy.  Even  if  something  like  this  was  a  front-page 
stoi^  involving  a  major  issue  like  B  CCI? 

Mr.  Barr.  Well,  as  I  said  the  first  day,  to  be  fair.  Justice  has  to 
run  according  to  process  and  standards,  and  because  there  is  a 
story  on  the  front  page  doesn’t  mean  someone  is  going  to  get  treat¬ 
ed  differently.  Unless  there  is  some  reason  to  believe  that  the — nor¬ 
mally,  what  will  happen  is  an  agency  will  contact  us  and  say  we 
have  been  contacted  by  an  employee  about  a  particular  matter  and 
the  person  left  less  than  a  year  ago,  or  they  will  say  so-and-so  is 
representing  so-and-so,  and  we  think  he  may  have  worked  on  it. 
We  rely  on  those  kinds  of  referrals  from  the  agencies.  We  don’t, 
without  any  factual  predicate,  launch  investigations  ourselves. 

Senator  Leahy.  In  this  case,  did  the  White  House  then  come 
back  and  tell  you  the  result  of  their  investigation? 

Mr.  Barr.  Yes. 

Senator  Leahy.  Did  they  ask  for  any  help  by  the  FBI  in  doing  it, 
or  did  they  do  it  alt  in-house? 

Mr.  Barr.  I  think  it  was  done  in-house. 

Senator  Leahy.  They  did  not  ask  for  anybody,  either  the  FBI  or 
the  Department  of  Justice  to  aid  them? 

Mr.  Barr.  I  don't  think  so. 

Senator  Leahy.  In  their  response  to  you,  did  they  determine 
whether  there  had  been  any  improper  contact  with  the  White 
House? 

Mr.  Barr.  Their  conclusion,  I  think  it  was  public  knowledge,  was 
that  he  did  not  work  on  BCCI  whatsoever  at  the  White  House,  and 
that  he  had  no  communications  with  the  White  House  concerning 
BCCI. 

Senator  Leahy.  Yesterday,  you  were  asked  a  number  of  questions 
about  Judge  Kelly  and  Wichita,  and  you  had  said,  if  I  am  correct — 
I  have  gone  back  over  the  notes,  I  was  out  at  another  hearing 
during  part  of  that,  but  I  understand  you  said  that  Judge  Kelly 
should  have  left  the  issue  of  protecting  Wichita  health  clinics  to 
State  officials.  Is  that  a  fair  summary  of  what  you  said? 

Mr.  Barr.  That  was  the  position  we  had  taken  in  the  Bray  brief, 
which  was  filed  in  April. 

Senator  Leahy,  And  you  said  further,  and  this  is  a  quote,  "This 
was  not  viewed  as  an  abortion  issue  in  the  department,"  is  that 
correct? 

Mr,  Barr.  That  is  correct. 

Senator  Leahy.  Now,  apart  from  the  legal  position,  do  you  accept 
that  interceding  on  behalf  of  the  protestors  was  at  least  v'idely 
viewed  as  a  political  endorsement  of  their  actions? 
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Mr.  Barr.  I  cannot  speak  as  to  how  it  was  widely  viewed.  That  is 
the  way  a  lot  of  newspapers  reported  it. 

Senator  Leahy.  There  is  a  troubling  in  the  broader  sense  that  a 
Federal  judge  who  was  able  to  really  enforce  the  law  based  on  re- 
spect  for  his  rulings  and  the  position  of  the  Federal  judge.  They 
don’t  have  troo^  to  back  it  up,  they  don't  have  an  army  or  any¬ 
thing  else.  Considering  the  fact  that  a  Federal  judge  must  have  the 
force  of  his  moral  suasion  and  legal  status,  does  it  trouble  you  that 
the  Department  of  Justice  would  appear  to  be  undercutting  that 
same  type  of  moral  authority  and  legal  authority  that  a  Federal 
judge  should  have? 

Mr.  Barr.  We  wanted  to  stand  by  the  judge  and  obey  the  judge's 
order,  and  that  is  exactly  why  we  instructed  the  marshals  to  obey 
the  order,  carry  out  the  judge’s  directions,  and  make  the  arrests. 

Senator  Leahy.  Well,  you  couldn’t  tell  the  marshals  to  do  other¬ 
wise,  could  you?  At  that  point,  it  was  a  valid  order,  it  had  not  been 
reversed  by  anybody  else.  1  mean,  the  Department  of  Justice 
couldn’t  call  up  a  marshal  and  say  the  judge  has  just  given  you  an 
order  which  is  at  least  valid  on  its  face,  don’t  follow  it.  Is  that  cor¬ 
rect? 

Mr.  Barr.  That’s  true. 

Senator  Leahy.  Are  you  sending  contradictory  signals  to  the  pop¬ 
ulace  at  large? 

Mr.  Barr.  What  are  the  contradictory  signals? 

Senator  Leahy.  The  impression  was  that  the  Department  of  Jus¬ 
tice  was  stepping  in  and  saying  we  are  going  to  get  rid  of  that 
pesky  Federal  judge’s  order  just  as  quickly  as  we  can. 

Mr.  Barr.  I  don’t  think  that  is  what  the  Department  of  Justice 
said.  We  did  not  become  a  party.  We  filed  an  amicus  and  we  filed  a 
copy  of  the  brief  that  we  had  filed  3  to  4  months  earlier.  We  made 
it  public  that  our  marshals  were  going  to  carry  out  the  court's 
orders,  and  we  called  on  everyone  to  obey.  My  impression  was,  and 
I  can't  remember  that  clearly  the  sequence  of  events,  but  I  think 
(or  a  period  of  days  after  that  there  was  no  blocking  of  any  of  the 
clinics. 

Senator  Leahy.  Earlier  this  year,  the  FBI  came  to  the  Congress 
and  they  had  a  proposal  involving  telecommunications  and  comput¬ 
er  services.  They  wantei*  lo  give  the  Government  trap  doors  into 
private  encryption  devices.  In  other  words,  you  could  have  in  your 
computer  system  encryption  to  protect  against  industrial  espionage 
or  even  to  keep  your  own  files  in  such  a  way  that  is  compartment- 
ed  even  within  a  company,  but  certainly  we  have  companies,  as 
you  know,  fax  material  back  and  forth  or  send  material  from  com¬ 
puter  to  computer  that  may  be  of  design  of  their  new  car,  their 
new  whatever,  and  so  they  encrypt  that,  because  we  found  industri¬ 
al  espionage  and  it  is  often  stolen. 

But  what  the  FBI  wanted  to  do  was  to  say  if  the  computer  is 
going  to  be  made,  if  telecommunications  is  going  to  be  made,  that 
even  though  industry  would  buy  them  to  keep  things  safe,  there 
should  be  a  trap  door  in  there  that  would  allow  the  FBI  to  go  into 
it. 

Now,  we  have  heard  from  the  phone  companies  and  from  the 
computer  industry  and  computer  scientists  and  academics  and 


many  others*  and  they  are  in  an  uproar  about  the  proposal's  poten¬ 
tial  impact. 

The  reason  I  ask  you  this  question  is  I  understand  it  ended  up  on 
your  desk,  and  a  number  of  agencies*  including  the  FBI  and  NS  A* 
Commerce*  0MB,  are  involved  in  discussions  over  what  should  be 
the  administration’s  policy. 

How  do  you  proceed  witfi  that?  Can  you  give  us  some  idea  of  how 
you  sift  out  the  obvious  law  enforcement  request  the  FBI  is 
makings  balanced  by  those  who  say  this  is  my  business,  my  com¬ 
mercial  interest,  and  I  don't  want  to  give  a  trap  door  to  anybody 
else,  and  then  others — civil  libertarians — who  are  just  concerned 
about  the  obvious  Big  Brother  aspects?  How  do  you  sift  that  out? 

Mr.  Barr.  Senator,  first  let  me  say  this  matter  is  still  under 
review  within  the  executive  branch. 

Senator  Leahy.  [  understand. 

Mr.  Barr.  Second,  I  recall  several  months  ago — or  I  forgot  when 
you  said  this  proposal  surfaced,  but  at  some  point  I  conveyed  or  I 
instructed  people  to  convey  to  you  or  your  staff  that  nothing  was 
going  to  happen  on  this  until  we  came  up  and  had  a  chance  to  sit 
down  and  talk  to  you  and  consult  with  you  before  anything  went.  I 
don*t  know  if  you  recall - 

Senator  Leahy.  Oh,  I  do  indeed.  That  is  why  I  asked  the  ques¬ 
tion,  I  knew  it  would  be  an  area  that  you  are  familiar  with  so  that 
I  wasn’t  trying  to  toss  you  any  kind  of  trick  question.  I  know  that 
you  are  one  person  now  who  is  aware  of  this. 

Mr.  Baer.  So  nothing  is  going  to  be  coming  down  the  pike  by  sur¬ 
prise.  I  will  be  able  to  talk  to  you  well  before  anything  is  proposed. 
But  as  to  those  details,  I  would  be  glad  to  discuss  them  either  in 
executive  session  or  privately  with  you,  but  I  don't  want  to  discuss 
them  in  public. 

Senator  Leahy.  I  don't  want  to  go  into  the  obvious  law  enforce¬ 
ment  aspects,  and  we  will  have  to  have  and  I  suspect  the  Technolo¬ 
gy  and  the  Law  Subcommittee  may  have  a  closed-door  hearing  on 
that.  Certainly  some  of  the  Senators  who  are  involved  in^  it,  maybe 
sometime  if  you  are  coming  up  here  to  talk  about  it,  I  can  notify 
some  of  the  other  Senators  who  are  interested*  and  we  could  do 
that. 

My  question  was  not  to  ask  you  to  tell  us  today  how  you  are 
going  to  finally  work  that  out  but  rather  more  of  a  process  one. 
Are  you  making  an  effort  to  go  to  all  the  different  parties  involved, 
not  just  the  obvious,  the  NSA  and  the  FBI,  but  the  computer  man¬ 
ufacturers  and  those  who  have  civil  libertarian  concerns  about  it, 
the  telephone  companies  and  so  on? 

Mr.  Barr.  I  have  been  contacted  by  some  private  sector  interests 
that  have  obviously  a  deep  interest  in  this  issue.  I  am  planning  to 
sit  down  and  talk  with  them  and  be  accessible  to  them  on  the 
issue.  But  right  now  it  would  be  premature  because  I  am  not  sure 
what  direction  we  are  going  in,  and  in  a  way  it  would  be  a  real 
waste  of  their  time  to  come  in  when  we  really  haven’t  formul  itei 
our  thoughts  conmletely.  But  once  we  do  get  an  idea,  my  plan  is  to 
consult  with  the  Hill  and  to  consult  with  the  private  sector  and  see 
if  we  can  come  up  with  a  consensus  view.  If  not,  and  if  there  are 
differences*  then  we  will  see  where  we  go  from  there. 
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Senator  Leahy.  Thank  you.  I  have  been  intruding.  1  know  Sena¬ 
tor  Simpson  is  waiting.  But  I  think  that  this  is  also  an  area  that  he 
is  interested  in.  too,  and  we  all  want  to  hear  about  it.  Senator 
Simpson. 

Senator  Simpson.  Thank  you,  Mr.  Chairman,  and  I  thank  you  for 
your  courtesy. 

It  is  good  to  have  you  here,  and  your  very  patient  family  I  see  is 
still  at  your  side.  It  is  hard  to  believe,  isn’t  it? 

Mr,  Barr.  Well,  they  get  out  of  school  by  doing  this,  Senator. 

Senator  Leahy.  It  is  the  best  thing  he  has  going  for  him,  Al. 

Mr.  Barr.  I  think  at  3:30  they  disappear.  [Laughter.] 

Senator  Simpson.  I  see,  just  like  a  puff  of  smoke.  Well,  anyway, 
they  are  very  attentive,  and  it  is  good  to  have  them  here. 

We  have  oeen  talking,  and  this  is  my  first  round  of  opportunity. 
Obviously  there  has  been  a  lot  of  discussion  of  BCCI.  I  think  we  all 
anticipate  that  would  come.  There  have  been  questions  in  other 
streams  and  branches  on  other  things,  but  let  me  just,  if  we  could, 
establish  one  fact  at  the  outset  concerning  the  B(%I  investigation, 
which  happens  to  be  obviously  the  most  topical. 

Is  it  not  correct  that  the  Justice  Department  is  the  lead  agency 
for  prosecuting  BCCI’s  money-laundering  activities  and  the  Federal 
Reserve  is  the  lead  agency  responsible  for  investigating  BCCI’s  ille¬ 
gal  ownership  of  the  First  American  Bank?  Is  that  not  correct? 

Mr.  Barr.  That  is  correct;  however,  then  the  Fed,  if  they  come 
across  evidence  that  may  he  potentially  criminal,  then  they  would 
refer  it  to  the  Department  of  Justice.  The  first  referral  came  on 
January  22, 1991. 

Senator  Simpson.  But  we  have  a  serration  here  that  takes 
place,  and  then  if  they  do  find  things,  then  it  is  referred  on  to  Jus¬ 
tice? 

Mr.  Barr.  Correct.  -  - 

Senator  Simpson.  I  think  that  is  something  that  is  not  quite  clear 
sometimes. 

Now,  with  regard  to  the  Justice  Department's  investigation  of 
BCCI's  money-laundering  activities,  may  I  just  review  and  summa¬ 
rize  what  you  have  already  told  us  and  ask  you  if  this  is  correct?  In 
the  first  indictment  in  Tampa,  FL,  two  BCCI  corjrorate  entities 
pleaded  guilty  to  money  laundering  in  January  1990,  and  paid  a 
forfeiture  of  $15  million.  Then  in  July  1990,  all  five  BCCI  officials 
who  stood  trial  were  convicted,  and  they  received  prison  terms 
ranging  from  3  years  to  12  years.  Is  that  correct? 

Mr.  Babr.  That  is  correct,  after  a  7-month  trial. 

Senator  Simpson.  Then  a  second  indictment  was  filed  in  Tampa 
on  September  5,  1991,  and  in  that  indictment  six  BCCI  officers,  five 
other  individuals,  and  one  corporation  were  charged  ^th  money- 
laundering  crimes,  and  a  trial  of  those  persons  and  entities  is  now 
pending.  Is  that  correct? 

Mr.  Barr.  I  believe  that  is  correct,  although  I  can’t  remember  if 
it  was  the  5th  of  September — ^yes,  it  was.  That  is  correct. 

Senator  Simpson.  Yet  we  were  left  with  the  impression  in  some 
of  the  pages  of  our  newspapers  that  somehow  one  should  come 
away  with  the  impression  of  the  Justice  Department’s  investigation 
of  BCCI  that  the  first  Tampa  investigation  only  resulted  in  indict¬ 
ments,  and,  two,  that  high-level  officials  at  BCCI  were  not  indicted. 
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Could  you  again  respond  to  those  two  points  just  so  the  record  is 
clear  and  complete? 

Mr.  Bakr.  a  lot  of  the  press  commentary  on  BCCI  has  failed  to 
distinguish  among  the  different  kinds  of  criminal  offenses  that  are 
alleged  and  when  those  allegations  surfaced.  Prior  to  January  22, 
1991,  the  allegations  that  were  properly  within  the  jurisdiction  of 
the  Department  of  Justice  and  being  followed  were  money-launder¬ 
ing  allegations,  and  they  were  followed.  They  centered  on  Florida, 
and  the  Department  of  Justice  prosecuted  a  case  developed  by  the 
Treasury  agencies  and  achieved  very  substantial  success — one  of 
the  greatest  successes  we  have  had  in  the  money-laundering  area. 

Senator  Simpson,  It  seems  to  me  that  in  listening  to  the  ques¬ 
tions  and  your  responses,  it  would  seem  to  me  that  some  of  the 
critics  of  the  DepaHment  are  overlooking  the  extremely  complicat¬ 
ed  and  difficult  nature  of  this  type  of  investigation.  Obviously  this 
money-laundering  charge  and  this  case  involved  complex,  highly 
complex  financial  transactions  occurring  around  the  world.  And 
that  is  correct,  is  it  not? 

Mr  Barr,  That  is  correct  The  bank  operated,  I  think,  in  72 
countries,  or  in  that  range.  The  operations  seem  to  have  been 
structured  in  a  way  that  avoids  regulatory  review.  One  of  the  inter¬ 
esting  statements  made  in  the  Washington  Post  editorial  a  couple 
of  days  ago  was  that  all  this  was  going  on  right  under  the  regula¬ 
tor’s  nose,  and  I  can't  think  of  a  less  apt  description  of  what  was 
happening. 

Price  Waterhouse  was  the  internal  auditor  for  this  bank  and  had 
access  to  witnesses  and  people  and  documents  within  the  institu¬ 
tion,  and  it  wasn't  until  November  1990  that  the  internal  auditors, 
who  had  all  those  advant^es,  were  able  to  piece  together  what  was 
going  on.  And  even  then,  it  is  only  part  of  the  picture. 

Senator  Simpson,  And  so  actually  we  have  this  huge  network  of 
an  institution,  a  foreign  institution,  if  you  will,  v^ith  only  a  very 
small  wesence  in  the  United  States,  Isn't  that  correct? 

Mr.  Barr.  That  is  correct.  It  was  a  very  small  presence.  The  vast 
bulk  of  injury  done  was  overseas  to  foreign  depositors. 

Senator  Simpson.  And  is  it  also  correct  that  much  of  the  records, 
many  of  the  records,  most  of  the  records  and  other  material  that 
would  be  evidence  is  located  overseas?  Isn’t  that  correct? 

Mr,  Barr.  That  is  correct.  The  key  personnel  and  the  key  docu¬ 
ments  are  overseas. 

Senator  Simpson.  And  it  takes  obviously  a  huge  investment  in 
time  and  energy  to  put  together  a  prosecution  of  a  case  like  this, 
does  it  not? 

Mr.  Barr,  Absolutely.  A  lot  of  preparation  goes  into  preparing  a 
case.  Look  at  the  money-laundering  case  itself.  It  was  a  7-month 
trial. 

Senator  Simpson.  And  I  think  you  said  eloquently  yesterday,  and 
you  said  it  crisply,  too,  that  the  Justice  Department  should  not 
indict  someone  based  on  mere  rumor,  speculation,  hearsay,  or  polit¬ 
ical  pressure  or  uncorroborated  testimony  of  a  single  witness.  That 
was  and  is  your  feeling,  is  it  not? 

Mr.  Barr.  I  think  the  basic  safeguard  we  have  in  our  entire 
system  is  requiring  evidence  before  we  hold  someone  to  account 
under  our  criminal  laws.  We  have  to  act  on  the  basis  of  evidence. 
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Senator  Simpson.  Well,  there  wouldn’t  be  a  member  of  this  Judi¬ 
ciary  Committee  who  has  practiced  that  wouldn’t  believe  that. 
That  is  one  thing  we  can  agree  on  from  either  side  of  the  aisle.  But 
it  seems  to  me  that - 

Mr.  Barr.  And  I  will  expand  on  that  and  say  it  is  more  than  just 
evidence.  It  has  to  be  evidence  that  is  admissible  in  court.  We  have 
to  be  able  to  prove  whatever  counts  we  are  going  to  indict  someone 
on. 

Senator  Simpson.  It  would  seem  to  me  that  if  the  Justice  Depart¬ 
ment  were  to  indict  the  average  violent  criminal  defendant  based 
on  mere  rumor,  speculation,  or  hearsay,  or  political  pressure,  I 
think  there  would  be  intense  criticism  of  the  Department  for  over¬ 
stepping  the  proper  bounds  of  prosecutorial  discretion.  So  it  seems 
to  me  there  is  almost  a  double  standard  working  here.  If  a  criminal 
defendant  deserves  protection  against  unsubstantiated  indictments, 
then  so  does  BCCI  or  any  other  la^e  corwration.  1  think  the  Jus¬ 
tice  Department  would  and  should  indict  BCCI  once  it  would  obtain 
sufflcient  evidence  available  in  a  court  of  law  to  justify  indictment. 
And  if  takes  some  time  to  obtain  the  proper  evidence,  then  so  be  it. 

I  think  that  that  is  what  our  Constitution  requires.  Do  you 
concur? 

Mr.  Barr.  Yes. 

Senator  Simpson.  I  think  it  is  just  good  to  touch  upon  that  as  we 
get  swept  away  in  the  sinister  network  of  BCCI,  which  it  certainly 
obviously  has  proven  to  be. 

Let  me  ask  you  a  couple  of  other  questions.  I  know  you  have 
been  asked  questions  about  the  civil  litigation,  the  Federal  civil  jus¬ 
tice  reform  issue.  I  have  been  either  the  chairman  or  the  ranking 
member  of  the  Immigration  Subcommittee  since  1981,  and  I  have 
been  closely  involved  in  monitoring  the  activities  of  some  of  the 
Justice  Department’s  largest  agencies,  or  at  least  one  of  them,  and 
that  is  the  Immigration  and  Naturalization  Service.  I  know  Sena¬ 
tor  DeConcini  asked  you  about  that.  I  have  been  involved  with 
them  for  10  years. 

Historically  there  has  been  a  tendency,  I  think,  to  treat  the  Im¬ 
migration  Service  as  the  long  lost  relative  or  something  lesser  of 
the  Justice  Department.  Indeed,  that  agency  has  a  very  tough  mis¬ 
sion,  one  of  the  most  difficult  missions  of  any  agency.  So  I  might 
ask  you,  what  do  you  think  are  the  most  important  challenges  now 
facing  the  INS,  and  how  would  you  intend  to  ensure  that  the  Immi¬ 
gration  Service  is  a  vital  part  of  the  Justice  Department's  priority 
activities  and  that  their  voice  is  heard  within  the  Department? 

Mr.  Barr.  INS’  voice  is  heard  within  the  Department.  I,  since  be¬ 
coming  Deputy  Attorney  General,  have  had  two  of  my  Associate 
Deputies  working  a  substantial  portion  of  their  time — one  100  per¬ 
cent  and  one  probably  33  percent  of  her  time — on  INS  issues. 

I  think  basically  INS,  as  you  point  out,  has  a  difficult  mission, 
and  because  of  budgetary  constraints,  there  has  been  a  period  of 
underinvestment  in  the  agency.  And  based  on  the  information  I 
have,  I  think  on  the  management  side  there  is  a  need  to — and  1 
think  this  is  both  what  GAO  and  Norm  Carlson  concluded — a  need 
to  put  in  place  financial  systems  and  a  better  budgetary  process 
and  accountability,  computer  systems  and  record  systems,  better 
integrated  throughout  the  INS— the  whole  management  side.  And  I 
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got  six  more  SES  positions  for  INS,  and  those  people  are  in  the 
process  of  being  recruited  for  INS  for  these  senior  management  po¬ 
sitions.  So  upgrading  the  management  side  of  INS  is  a  key  area. 

Beyond  that,  I  think,  as  Senator  DeConcini  said,  we  have  to  bol¬ 
ster  the  Border  Patrol,  both  in  terms  of  manpower  but  also  equip¬ 
ment.  Much  of  their  equipment  has  to  be  replaced.  I  think  we  have 
to  deal  better  with  the  backlog  of  2isylum  petitions.  We  created  a 
corps,  a  special  trained  asylum  officers  corps,  tc  deal  with  it.  This 
year  we  didn’t  get  as  much  in  the  budget  as  we  wanted  to  get  in 
order  to  bring  those  people  on,  but  we  still  have  made  a  lot  of 
progress  in  the  asylum  area.  Inspectors,  as  you  know,  there  have 
been  a  lot  of  complaints  about  inspections  at  airports.  We  have  up¬ 
graded  that,  added  inspectors. 

So  I  think  both  on  the  management  side  and  on  the  operational 
side,  there  is  a  lot  that  has  to  be  done.  But  I  think  we  are  moving 
in  the  right  direction,  and  I  have  made  INS  a  higher  budget  priori¬ 
ty  in  this  budget  cycle  than  it  has  ever  been  before. 

Senator  Simpson.  ^  it  is  something  that  stimulates  your  person¬ 
al  interest  to  nurture  and  sustain  and  supervise  this  part  of  your 
operation  in  a  new  way? 

Mr.  Barr.  Yes. 

Senator  Simpson.  1  think  that  is  important.  Then,  of  course,  we 
passed  a  Legal  Immigration  Act  of  1990.  That  took  effect  October  1, 
1991,  and  unfortunately  many  of  the  regulations  under  that  act 
that  the  INS  is  responsible  for  under  that  law  have  not  been  issued 
in  final  form.  There  are  only  three  members  of  tbj  Subcommittee 
on  Immigration  and  Refugee  Policy;  that  is  Senator  Kennedy  as 
chairman  and  Senator  Simon  and  myself.  It  is  the  smallest  subcom¬ 
mittee  because  no  one  wants  to  get  on  it.  We  know  how  that  works. 

So  we  do  our  labors,  but  I  would  just  say  in  conclusion  you  cer¬ 
tainly  are  not  personally  responsible  for  that  delay  in  formulating 
those  regulations.  But  it  may  be  OMB  that  is  causing  the  delay, 
but  all  I  ask  you  is  to  make  some  inquiries  into  the  tardiness  of  the 
1990  act  regulations  to  see  if  you  can  break  that  bottleneck.  And  if 
you  could  give  me  your  views  on  that  at  some  later  time,  I  would 
greatly  appreciate  it.  I  think  we  need  to  do  that. 

Mr.  Barr.  Certain^,  Senator.  We  would  be  glad  to  do  that. 

Senator  Simpson.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Each  of  you  have  had  a  second 
round — I  mean  a  first  round? 

Senator  Simon.  We  have  each  had  a  first  round.  I  need  a  second 
’>  round. 

The  Chairman.  And  so  do  I.  So  good  luck.  It  is  my  turn.  [Laugh¬ 
ter.] 

No,  you  go  ahead.  I  can  wait.  I  will  just  wait  until  the  end.  I 
have  at  least  an  hour’s  worth  of  questions.  You  go  ahead. 

Senator  Simon.  I  will  be  very  brief  in  my  questions. 

The  Chairman.  That  is  OK.  Take  your  time. 

Senator  Simon.  One  is  to  follow  through.  First  of  all,  I  a^ee  with 
what  Senator  Simpson  has  just  said  on  the  regulations  on  immigra¬ 
tion.  One  area  that  you  have  had  something  to  do  with  where  I 
don't  know  what  the  right  answers  are,  other  than  that  I  feel  we 
don’t  have  the  right  answers,  is  the  Cuban  detainees.  We  have,  for 
example,  some  young  immigrants  who  committed  crimes  and  are 
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now  serving  long  beyond  the  point  of  the  crime  they  were  convicted 
for.  There  are  a  lot  of  other  different  circumstances. 

I  don’t  know  what  the  right  answer  is.  I  am  not  being  critical  of 
the  Justice  Dejiartment  because  I  haven't  offered  anything  that  is 
more  constructive  than  what  you  are  doing.  I  do  have  the  feeling 
that  our  answers  now  are  not  the  right  answers  or  are  not  ade¬ 
quate.  Any  reflections  on  your  part  on  this? 

Mr.  Barr.  As  1  understand  what  we  are  trying  to  do  is  to  take  a 
look  at  the  hardened  criminal  element  among  the  Marielitos  that 
came  to  the  United  States  and  we  have  tried  to  separate  those  that 
we  felt  were  incorrigible  and  posed  a  risk  to  our  citizenry  if  they 
were  permitted  to  get  out  on  the  streets.  And  that  group  numbers 
in  the  hundreds  and  we  are  trying  to  deport  them  to  Cuba  as 
quickly  as  we  can.  y 

And  there  was  an  appeals  process  set  up  in  the  wake  of  the  At¬ 
lanta  prison  riots  which  was  put  in  the  Deputy  Attorney  General’s 
office  to  run.  It  was  the  Mariel  Cubans  review  process,  and  when  I 
got  down  to  the  Deputy's  office,  I  asked  that  we  expand  the  panels 
that  were  doing  that  and  move  along  much  more  quickly  on  it,  be^ 
cause  these  people  were  being  detained  and  I  thought  that  we  had 
to  go  througri  the  process  and  do  it  in  an  efficient  way. 

And  we  are  nov'  nearing  the  end  of  that  process  for  those  that 
the  Cubans  have  agreed  to  take  back,  and  there  are  now  several 
hundred  more  who  are  not  on  the  list,  they  are  not  listed  Cubans, 
and  we  are  trying  to  persuade  the  Cubans  to  substitute — there  are 
some  people  who  are  listed  who  are  now  being  permitted  to  stay 
and  now  we  are  trying  to  get  the  Cubans  to  accept  these  nonlisted 
Cubans  in  lieu  of  some  of  the  listed  ones  who  we  have  decided  can 
stay  in  the  United  States. 

It  is  a  difficult  problem.  It  is  a  costly  problem,  and  we  are  trying 
to  work  through  it  as  quickly  and  eMciently  as  we  can,  but  I  do 
agree  with  the  general  policy  that  hardened  criminals,  people  who 
have  had  problems  with  the  law  before  they  left  Cuba  and  have 
had  problems  with  the  law  sometimes  here  when  they  have  been 
given  a  chance  and  let  out,  that  these  are  people  that  we  should 
de^rt  back  to  Cuba. 

Senator  Simon.  There  is  no  disagreement  on  that.  I  have  just  got 
a  few  wrap-up  questions.  Hate  crimes.  The  FBI  has  been  keeping 
track  of  statistics  since  the  first  of  the  year,  when  are  we  likely  to 
get  the  first  report  on  hate  crimes  statistics? 

Mr.  Barr.  I  think  the  first  report  will  be  December  of  this  year. 
It  will  be  a  partial  report.  The  FBI,  as  you  say,  does  have  responsi¬ 
bility  for  collecting  this  data  and  they  will  be  collecting  it  as  part, 
as  you  know,  of  the  uniform  crime  reporting  system.  That  is  a 
system  that  requires  State  cooperation.  The  Bureau  has  carried  out 
training  programs  now  involving  all  50  States.  Reports  are  being 
compli^.  There  are  still  some  States  that  are  doing  a  better  job 
than  others  and  still  glitches  that  have  to  be  worked  out. 

The  first  report  though  is  scheduled  for  December,  and  I  think  it 
will  be  prepared.  And  then  the  whole  system  is  scheduled  to  be  im¬ 
plemented  at  the  end  of  1902. 

Senator  Simon.  If  I  may  follow  through  on  Senator  Grassley’s 
question  on  the  local  or  other  bar  associations,  an  example  that  we 
had  a  bit  of  a  problem  with  the  Department  of  Justice  on.  There 
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are  nominees  for  the  Court  of  International  Trade.  Well,  the  bar 
association — and  I  do  not  difTer  with  your  prenomination  process  of 
usiiK  the  regular  bar  association — but  the  Court  of  International 
Trade  Bar  Association  says  we  would  like  to  interview  these  nomi* 
nees.  I  am  not  suggesting  that  you  require  that  they  be  interviewed 
but  it  does  seem  to  me  not  unreasonable  that  the  bar  association 
should  have  the  ability  to  request  an  interview  and  that  the  Justice 
D^artment  should  permit  them  to  be  interviewed. 

The  same  if  a  nominee  in  the  Northern  District  of  Illinois,  while 
the  American  Bar  Association  is  a  fine  organization,  the  Chicago 
Bar  Association  or  the  Chicago  Council  of  Lawyers,  eacl)  of  whom 
have  several  thousand  members,  they  are  the  people  who  are  going 
to  be  dealing  directly,  and  at  least  to  permit  an  interview  does  not 
seem  to  be  an  unreasonable  policy  for  the  Department  of  Justice. 

I  just  pass  that  along. 

Mr.  Barr.  OK. 

Senator  Simon.  And  the  silence,  I  assume  means  that  you  agree 
with  my  process. 

Mr.  Barr.  I,  as  I  think  you  have  gathered,  understand  the  dis¬ 
tinction  between  involving  them  in  the  prenomination  process, 
versus  obstructing  access  and  interfering  with  candidates  talking  to 
them,  and  that  is  what  I  am  willing  to  explore  with  these  groups. 

Senator  Simon.  No,  I  understand  and  there  is  no  criticism  on  the 
prenomination  process  at  all,  and  it  just  does  seem  to  me  that  per¬ 
mitting  them,  if  they  want  to,  to  meet  with  the  other  groups. 

And  then  one  final  very  important  question.  You  are  going  to  be 
the  chief  law  enforcement  official  for  the  Nation;  you  are  the 
acting  chief  right  now.  What  about  an  acting  chief  who  permits 
three  girls  to  skip  school?  What  do  you  think  of  that? 

And  may  I  ask  the  three  daughters  who  are  over  here,  and  this 
is  very  important  now,  do  you  think  we  should  approve  your  father 
for  Attorney  General  of  the  United  States? 

[The  three  Barr  daughters  responded  affirmatively,] 

[Laughter.] 

Senator  Simon.  I  hope  you  got  that  in  the  record,  all  three  said, 
yes. 

Mr.  Barr.  It  better  be. 

Senator  Simon.  It  was  a  2-to-l  vote,  no,  it  was  all  three  and  that 
is  powerful  testimony.  We  thank  you,  very,  very  much,  and  we 
wish  you  the  best. 

Mr.  Barr.  Thank  you,  Senator. 

Senator  Leahy  [presiding].  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman, 

Mr.  Attorney  General,  the  Senate  has  passed  a  crime  bill  this 
year,  the  President  recommended  a  strong  crime  bill,  and  the 
House  has  passed  a  bill.  We  will  probably  go  to  conference  soon,  I 
want  to  ask  you  about  the  importance  you  place  on  a  tough  crime 
bill  that  provides  death  penalty  provisions,  habeas  corpus  provi¬ 
sions,  exclusionary  rule  provisions? 

Mr.  Barr.  It  is  an  important  part  of  the  President's  program, 
Senator,  and  it  is,  I  think,  a  very  important  part  of  our  efforts  to 
combat  crime  in  this  country.  There  are  a  lot  of  good  provisions  in 
the  crime  bill.  I  think  we  need  a  Federal  death  penalty.  I  think  we 
do  have  to  reform  the  habeas  corpus  process.  We  have  lost  the  idea 
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of  finality,  in  my  view,  through  the  abuse  of  the  writ  of  habeas 
corpus,  we  have  lost  the  whole  concept  of  finality  in  criminal  adju¬ 
dication  in  this  country.  We  never  come  to  rest. 

Obviously  we  wanted  a  reform  of  the  exclusionary  rule;  we  did 
not  get  that  in  the  Senate.  From  my  standpoint,  the  strict  penalties 
on  firearms  offenses  that  are  in  the  bill  are  very  important,  espe¬ 
cially  at  this  time  as  we  face  the  violence  in  the  cities.  And  there 
are  a  number  of  other  excellent  proposals  in  the  crime  bill. 

So  we  would  like  to  see  Congress  move  quickly  to  conference  and 
would  like  to  see  a  crime  bill  come  out  of  conference  that  meets  the 
President's  objectives. 

Senator  Thurmond.  One  thing  that  has  clogged  the  Federal 
courts,  has  been  the  appeals  in  the  habeas  corpus  proceedings.  This 
needs  reform  exceedingly  bad.  In  my  State,  for  instance,  a  man 
came  there  and  asked  for  coin  collectors,  found  one,  killed  him, 
killed  three  other  people  in  the  process,  injured  a  woman  for  life. 
The  chairman  rememters  she  came  up  here  and  testified. 

And  he  was  convicted  and  sentenced  to  death.  It  was  10  years 
before  that  man  finally  went  to  the  electric  chair.  Senator  Hatch 
had  a  case  in  his  State  where  one  went  16  years.  People  lose  re¬ 
spect  for  the  law  when  something  such  as  that  takes  place. 

That  is  extremely  important,  I  think,  to  get  this  habeas  corpus 
straightened  out.  Do  you  feel  that  way  about  it? 

Mr.  Barr.  Yes,  I  feel  very  strongly  that  way  about  it.  Not  only  in 
death  ^nalty  cases,  although  those  are  usually  the  most  celebrated 
examples,  but  even  in  other  cases.  And  I  know  that  most  people 
who  raise  habeas  corpus  claims  for  noncapital  cases  are  neverthe¬ 
less  in  prison,  but  I  think  a  dimension  that  people  do  not  pay  much 
attention  to  and  should  pay  more  attention  to  is  the  impact  of  end¬ 
less  habeas  corpus  petitions  on  the  victims  of  crime. 

We  are  not  talking  about  an  appeals  process.  Habeas  corpus  is  a 
writ  that  is  used  after  the  appeals  process  is  completed.  And  under 
our  current  system  there  seems  to  be  no  end  to  it.  Criminals  can 
continue  after  their  appeals  are  done  to  bring  an  endless  series  of 
repetitious  and  duplicative  petitions,  reopening  their  cases,  going 
back  into  the  courtroom,  and  that  lack  of  finally  has  a  lot  of  wear 
and  tear  on  people  who  have  been  victimized  by  crime.  They  never 
are  able  to  look  and  say,  justice  has  been  done  and  concluded.  Each 
year  their  wounds  are  reopened  as  they  see  the  perpetrator,  again, 
attempting  to  escape  just  punishment. 

Senator  Thurmond.  In  the  case  I  referred  to,  I  believe  appeals 
went  to  the  Supreme  Court  of  the  United  States  four  different 
times  in  one  case.  Finally,  the  time  has  come  when  we  have  to 
have  finality,  would  you  agree? 

Mr.  Barr.  Absolutely. 

Senator  Thurmond.  I  want  to  ask  about  another  matter.  In  the 
Supreme  Court  decision,  the  United  States  v.  Batson,  which  relaxed 
the  racial  bias  in  jury  selection,  the  House  would  apply  Batson  ret¬ 
roactively  in  its  crime  bill.  What  elTect  would  the  retroactive  appli¬ 
cation  of  Batson  have  if  the  House  version  is  enacted  into  law,  es¬ 
pecially  for  those  individuals  convicted  years  ago? 

Mr.  Barr.  My  understanding  is  that  was  defeated  in  t'le  House 
and,  therefore,  it  is  not  in  the  Senate  bill,  and  it  is  not  in  the 
House  bill,  and  hopefully  it  will  not  be  in  any  bill  coming  out  of 
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the  conference  committee.  But  the  practical  impact,  because  of 
records  not  being  kept  and  the  expense  is  that  it  would  have  upset 
virtually  all  prior  convictions  or  many  prior  convictions  because 
the  prosecutors  would  not  have  been  able  to  meet  the  burden.  But  I 
am  hopeful  we  will  not  have  to  deal  with  that  issue,  since  it  did  not 
garner  majority  support  in  the  House. 

Senator  Thurmond.  Wouldn’t  it  be  ridiculous  where  they  have 
been  convicted  years  ago  to  go  back  now  and  review  those  matters? 

Mr.  Barr.  I  think  it  would  place  an  impossible  burden  on  the 
Government. 

Senator  Thurmond.  1  want  to  ask  you  about  another  topic.  In 
the  next  2  years,  we  are  going  to  close  a  lot  of  military  bases.  Have 
you  given  any  consideration  as  to  whether  some  of  these  bases 
could  be  used  for  Federal  prisons  and  save  the  taxpayer’s  a  lot  of 
money? 

Mr.  Barr.  Yes,  and - 

Senator  Thurmond.  Some  of  them  could  be  used  maybe  for  drug 
addicts,  for  treatment  of  drug  people? 

Mr.  Barr.  Mike  Quinlan,  of  the  Bureau  of  Prisons,  has,  I  think, 
been  very  aggressive  in  looking  for  any  opportunity  to  use  military 
bases,  either  for  a  prison  facility  or  a  camp,  boot  camp,  whatever 
use  it  can  be  put  to. 

Senator  Thurmond.  That  is  all  the  questions  I  have  right  now, 
Thank  you,  very  much. 

Mr.  Barr.  Thank  you,  Senator. 

Senator  Thurmond.  Mr.  Chairman,  thank  you. 

The  Chairman.  Thank  you. 

I  have  two  seta — did  you  want  to  question? 

Senator  Leahy.  I  had  some  more  questions,  but,  Mr.  Chairman,  it 
is  your  turn. 

The  Chairman.  I  will  pursue  one  area  that  I  hope  I  can  finish 
with  and  that  is  some  additional  questions  with  regard  to  BCCI,  if  I 
may. 

Mr.  Barr,  as  I  indicated  in  my  opening  statement,  or  opening  set 
of  questions  to  you,  yesterday,  that  I  asked  you  about  the  NBC 
News  report  on  the  Department’s  investigation  of  BCCI.  And  I 
want  to  make  it  clear  that  I  am  not  suggesting  that  the  Depart¬ 
ment  should  be  bringing  indictments  without  the  necessary  evi¬ 
dence  to  support  them.  But  the  allegation  has  been  made  that  the 
Justice  Department  has  not  put  the  full  weight  of  its  resources,  in¬ 
cluding  the  personal  attention  of  the  Attorney  General,  behind  this 
investigation  into  the  largest  bank  fraud  in  history. 

And  the  NBC  report,  in  addition,  suggested  that  high-level  De¬ 
partment  ofHcials,  naming  Thornburgh  and  you,  perso  nally,  have 
purposefully  acted  to  delay  or  impede  action. 

NBC  reported  that  key  BCCI  indictments  developed  by  the  IRS 
in  Miami  have  been  stalled  by  the  Justice  Department  since 
August  23,  almost  3  months  ago,  approximately  the  time  that  you 
assumed  the  role  of  Acting  Attorney  General. 

Do  you  know,  Mr.  Barr,  whether  the  Justice  Department  has 
been  sitting  on  these  or  any  other  indictments? 

Mr.  Barr.  Yes,  I  do  know  the  answer  to  that.  And  if  I  could  use 
this  question  maybe  to  lay  out  what  I  think  has  been  the  course  of 
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activity  and  where  these  indictments  or  potential  indictments  and 
others  Ht  into  the  picture. 

The  Chairman.  Sure. 

Mr.  Barr.  May  I  have  that  opportunity? 

The  Chairman.  Yes. 

Mr.  Barr.  And  I  think  the  best  way  to  start  is  to  understand  how 
the  Department  is  normally  structured,  and  then  see  how  this  case 
went  up  against  that  structure  and  what  changes  were  then  made 
to  respond. 

The  Department  of  Justice  tries  to  walk  a  delicate  line  between 
decentralization  and  centralization.  There  are  a  lot  of  advantages 
to  decentralization.  By  that,  I  mean  we  have  93  U.S.  attorneys  out 
in  the  Held  with  their  own  staffs  and  offices.  And  normally  the 
U.S.  attorney  who  is  the  chief  law  enforcement  officer  in  a  district, 
has  a  lot  of  independence,  and  works  directly  with  the  investigative 
agency,  so  that  Customs  or  IRS,  or  DEA  brings  the  case  to  the  U.S. 
attorney.  The  U.S.  attorney  just  handles  the  case.  That  is  a  decen¬ 
tralized  operation.  You  get  much — usually  you  get  expedited  han¬ 
dling  of  cases;  they  are  closer  to  the  action;  there  is  not  a  lot  of 
bureaucracy  and  you  can  make  a  lot  of  progress. 

Now,  that  is  the  normal  system  in  the  Department.  Then  the 
U.S.  attorney's  manual  and  other  guidelines  in  the  Department  re¬ 
quire  U.S.  attorneys,  on  specific  matters,  to  come  back  to  headquar¬ 
ters  for  various  kinds  of  approval.  Some  examples  of  that  would  be, 
there  is  a  standard  requirement  if  a  U.S.  attorney  is  going  to  bring 
a  RICO  count  he  has  to  go  back  and  let  the  Criminal  Division  look 
at  it  in  Washington.  Certain  kinds  of  tax  cases  have  to  be  reviewed 
by  the  Tax  Division  before  a  U.S.  attorney  brings  it,  so  you  have  a 
national  policy. 

If  another  district  gets  a  case  that  is  related,  so  you  have  two  dis¬ 
tricts  working  on  a  similar  or  related  matter,  then  those  U.S.  attor¬ 
neys  are  supposed  to  coordinate  with  each  other. 

And  if  there  are  disa^eements  between  them  or  decisions  that 
have  to  be  made  that  they  cannot  agree  to  then  they  bring  it  to 
Washington  for  embitration.  That  is  the  decentralized  system  we  op¬ 
erate  un  ier  and  I  think  generally  it  serves  us  well. 

I  think  the  key  date  to  look  at  from  our  standpoint  is  January 
22,  1991.  And  then  ultimately  the  period  from  May  through  June 
1991.  Prior  to  January,  we  basically  had  an  investigation  going  on 
in  Miami,  and  investigative  activity  in  Tampa  that  were  BCCI-re- 
lated.  They  were  not  jostling  up  against  each  other.  Whatever  may 
be  said  of  how  those  investigations  were  being  handled  within  each 
district,  there  was  not  much  need  for  coordination  between  Miami 
and  Tampa. 

The  old  decentralized  model  prevailed  during  that  time.  The  U.S. 
attorneys  were  in  charge.  On  January  22,  we  received  the  first 
criminal  referral  from  the  Fed.  That  related  to  one  financial  insti¬ 
tution. 

The  Chairman.  And  how  did  that  come  from  the  Fed?  From  the 
Fed  to  whom? 

Mr.  Barr.  I  believe  it  was  from  the  Fed  to,  probably  the  U.S.  at¬ 
torney's  office  in  the  District  of  Columbia.  Yes,  that  is  correct. 

Now,  see,  normally  agencies  take  the  referral  to  the  U.S.  attor¬ 
ney,  not  to  main  Justice.  So  that  started  up  the  D.C.  activity  on 
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that  particular  referral  which  related  to  the  alleged  secret  acquisi¬ 
tion  of  one  flnancial  institution. 

So  from  January  forward  then  we  had  three  offices  operating — 
D.C.  on  a  regulatory  violation,  alleged  regulatory  violation;  and 
Miami  and  Tampa  going  along. 

The  Chairman.  This  was  in  what  month  now,  roughly? 

Mr.  Barr.  This  is  the  period  from  January  to  May.  So  we  had 
three  different  districts.  There  was  no  apparent  reason  for  any 
change  in  the  system,  any  more  active  coordinating  role  or  central¬ 
ization  bpr  main  Justice.  We  did  not  see  any  coordination  problems 
at  that  time. 

May  is  where  things  started  to  change.  In  May  into  early  July, 

the  first  week  of  July,  we  quickW  had - 

The  Chairman.  This  was  in  1991? 

Mr.  Barr.  Yes,  1991;  this  is  just  several  months  ago,  we  got  two 
more  institutional  referrals  relating  to  separate  financial  institu¬ 
tions.  So  we  then  found  ourselves  with  five  districts  going.  Also  at 
that  time  there  was  a  minor  turf  fight  between  two  of  the  districts, 
the  U.S.  attorneys,  and  they  were  not  shoving  the  case  away,  two 
U.S.  attorneys  were  fighting  to  take  the  case. 

So  it  was  at  that  point  at  the  very  beginning  of  July  when  we 
had  five  districts  going,  and  there  were  some  immediate  coordina¬ 
tion  problems  as  these  new  offices  came  out  of  the  chute  and 
wanted  to  start  interviewing  the  same  people.  And  during  this 
period  it  became  evident  to  Bob  Mueller,  the  head  of  the  Criminal 
Division — started  to  become  evident  that  we  were  going  to  have  co¬ 
ordination  problems. 

The  Chairman.  Let  me  ask  you,  this  is  about  coordination  now.  I 
want  to  make  sure  I  get  it.  Where  did  Sapphos  fit  into  this  picture? 
He  was  from  the  Justice  Department’s  Narcotics  and  Dangerous 
Drugs  Division,  right? 

Mr.  Barr.  That  is  right. 

The  Chairman.  And  as  early  as  back  in  February  1990,  he 
picked  up  the  phone,  allegedly,  and  called  folks  in  Florida. 

Mr.  Barr.  Right.  As  I  said,  you  will  have — the  U.S.  attorney’s 
office  will  be  running  a  case,  and  there  are  times  v/hen  they  go 
back  to  headquarters  to  get  approvals,  to  have  reviews  done,  or  to 
get  the  support  of  expertise  back  at  headquarters.  But  the  person 
running  the  case  is  the  U.S.  attorney.  Sapphos’  involvement,  as  I 
understand  it^-and  there  are  people  here  to  correct  me  if  I  am 
wrong — he  got  involved  because  we  wanted  to  maintain  some  un¬ 
dercover — ^we  wanted  to  let  some  accounts  continue  as  sort  of  an 
undercover  operation  in  BCCI  as  part  of  a  money-laundering  inves¬ 
tigation.  And  I  think  he  got  involved  to  see  if  we  could  keep  those 
accounts  going,  even  though  they  technically  were  in  violation  of 
law,  as  part  of  that  undercover  operation.  But  that  doesn’t  mean 
that  the  drug  section  in  the  Criminal  Division  was  running  the 
case  in  Florida. 

The  Chairman.  Did  the  U.S.  attorneys  know  that  Sapphos  had 
called  and  requested  the  Florida  regulators  not  to  shut  them  down? 

Mr.  Barr.  That  is  not  what  he  requested  and - 

The  Chairman.  What  had  he  requested? 

Mr.  Barr.  He  wrote  two  letters.  The  first  letter  was  inartfully 
written,  and  what  he  was  trying  to  do  is  say,  look,  we  wjnt  to — I 
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think  we  went  to  BCCl  and  said,  as  part  of  tho  cooperation,  we 
want  you  to  keep  these  accounts  going.  OK?  It  was  sort  of  a  sting- 
type  operation.  They  said  these  accounts  are  in  violation  of  law,  we 
will  get  killed  by  the  Florida  regulators  and  get  shut  down  by  the 
regumtora  if  we  allow  these  accounts  to  go. 

Sapphos  was  saying  to  the  regulators.  We  want  to  tell  you  that 
these  accounts  are  OK,  they  are  part  of  our  undercover  operation, 
so  you  should  jUiow  them  to — the  tacit  message  in  the  letter  and 
what  was  left  out  of  the  letter  was,  to  the  extent  they  are  going  to 
be  permitted  to  operate,  we  want  them  to  operate  with  these  ac¬ 
counts  going. 

When  the  regulator  called  up  and  said,  "Are  you  saying  that  you 
want  us  to  keep  them  open,  or  are  you  saying  if  we  keep  them  open 
let  them  have  these  accounts?"  Sapphos  immediately  followed  up 
with  a  second  letter  saying:  I  am  saying  the  latter,  I  am  not  taking 
a  position  on  whether  they  should  continue  to  operate.  I  am  saying 
if  they  are  operating  we  would  like  them  to  have  these  accounts  in 
there. 

So  that  was  that  episode.  But  to  get  back  to  sort  of  the  overview, 
it  was  in  July,  around  the  first - 

The  Chairman.  Now,  something  like  this,  though,  Sapphos’ 
action,  would  that  have  to  have  been  signed  off  by  the  head  of  his 
Department,  the  Narcotics  and  Dangerous  Drugs?  Did  he  have  to 
sign  off  with  anybody  else,  or  is  that  an  independent  action  he 
could  take?  Again,  the  mechanics  of  how  it  works. 

Mr.  Barr.  My  understanding  is  that  a  district  doesn’t  have  to  go 
to  headquarters  to  have  this  done. 

The  Chairman.  I  am  not  sure  I  am  asking  the  right  question 
then.  Where  is  Sapphos? 

Mr.  Barr.  Sapphos  does  not  have  to  go  up  to  Bob  Mueller  or  any¬ 
body  higher  to  do  that. 

The  Chairman.  Where  is  Sapphos  residing? 

Mr.  Barr.  Washington,  DC  was  where  he  resided-  He  was  head 
of  the  drug  section  of  the  Criminal  Division  in  main  Justice. 

The  Chairman.  Main  Justice.  So  he  is  at  main  Justice. 

Mr.  Barr.  Yes, 

The  Chairman.  OK.  Go  ahead. 

Mr.  Barr.  In  the  first  week  of  July,  in  that  timeframe — I  am  not 
going  to  say  during  the  first  week,  out  basically  between  late  May 
and  early  July,  it  became  evident  with  the  new  referrals  now  deal¬ 
ing  with  three  financial  institutions,  similar  claims,  similar  play¬ 
ers,  that  we  were  going  to  have  coordination  problems  and  this 
thing  was  getting  bigger.  Also  the  international  dimension  rapidly 
became  evident  on  July  5  with  the  worldwide  shutdown,  and  the 
need  to  get  the  Criminal  Division’s  Office  of  International  Affairs 
involved  in  helping  us  get  what  we  needed  overseas. 

Mueller  recommendra  to  Attorney  General  Thornburgh  in  July 
that  we  had  to  do  more  consolidation  and  mo:'.-  coordination,  and 
we  had  to  start  pulling  some  of  this  more  into  Washington.  And 
that  is  when  Attorney  General  Thornburgh  said  to  Mueller,  Go 
ahead,  spare  no  effort,  follow  the - 

The  Chairman.  Now,  in  this  timeframe,  were  you  aware  of  alt 
this?  Would  you  have  been  called  in  on  this?  Would  you  be  p;irt  of 
this?  Technically  everything  goes  through  you  to  the  Attorney  Gen- 
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eral,  but,  in  fact,  is  that  how  it  works?  What  did  you  know  about 
all  of  this  at  the  time? 

Mr.  Barr.  This  was  basically  on  my  far  periphery  in  the  sense 
that  Mueller  was  basically  handling  this  and  dealing  directly  with 
Thornburgh  on  it.  In  the  July  timeframe,  I  started  taking  over  the 
budget  hearings  because  we  expected,  depending  on  Governor 
Thornburgh's  future,  that  he  might  be  leaving  the  Department, 
and  he  told  me,  “You  handle  the  budget  hearings,*’  which  takes  up 
most  of  July.  I  started  getting  into  some  other  things,  and  basically 
there  was  a  division  of  labor.  If  Bob  Mueller  was  working  on  BCCI 
and  running  that  operation  and  reporting  to  Thornburgh  on  it,  I 
had  other  things  to  do.  I  had  my  hands  full  on  a  number  of  other 
crises. 

So  then  Thornburgh  gave  Bob  the  marching  orders  to  consolidate 
at  that  point,  much  more  consolidation  and  coordination.  Between 
that  time  and  August  15,  when  I  became  Acting  Attorney  General, 
my  role  in  the  matter  was  to  say  to  Bob  Mueller  a  few  times,  ‘Tf 
you  need  any  support  from  me,  any  additional  resources,  if  a  U.S. 
attorney  gives  you  a  hard  time,  if  someone  is  blocking  this,  you 
know,  and  being  obstreperous,  come  to  me  and  I  will  give  you  full 
backing  on  this  thing,  make  it  clear  that  you  have  full  backing  on 
it," 

Then  on  August  15,  or  a  week  or  so  before  that,  at  the  time  it 
was  clear  that  Thornburgh  was  leaving  the  Department,  I  told  Bob 
that  I  had  better  start  getting  some  briefing  books  and  get  up  to 
speed  on  BCCI,  because  with  the  Attorney  General  leaving  obvious¬ 
ly  I  was  going  to  have  to  get  on  top  of  it. 

The  Chairman.  Did  you  have  any  sense  prior  to  June  that  this 
was  a  big,  big  deal?  I  mean  personally.  Did  you - 

Mr.  Barr.  No, 

The  Chairman.  This  thing  is — did  you  have  a  sense  it  was  as  sig¬ 
nificant  as  it  may  be,  that  it  has  touched  so  many  people,  places, 
and  things? 

Mr.  Barr.  No,  I  did  not  until  in  July. 

The  Chairman.  Well,  my  time  is  up.  Let  me  just  conclude  with 
one  very  quick  question,  and  I  will  come  back  to  this.  Then  I  want 
to  get  on  to  separation  of  powers,  which  I  want  to  talk  a  lot  about. 

Mr.  Barr.  Could  I  say  something? 

The  Chairman.  Oh,  yes,  anything  you  want  to  say. 

Mr.  Barr.  Because  you  asked  about  the  IRS  once,  and  I  want  to 
get  to  that  because  it  shows  you  the  delicate  line  we  have  to  walk. 

Basically,  as  I  said,  between  May  and  through  June  is  when  we 
had  to  ratchet  up  the  effort  because  of  these  new  referrals  coming 
in.  We  understood  the  thing  was  getting  significantly  bigger.  We 
then  started  greater  coordination  and  consolidation.  After  I  got 
into  it  more  formal  ly  and  got  up  to  speed  on  it,  I  suggested  to  Bob 
in  the  August  and  September  timeframe  that  we  even  have  to  do 
more,  more  corisolidation.  I  did  intervene  on  occasion  with  U.S.  at¬ 
torneys  to  take  parts  of  cases  and  shift  them  around  to  where  it 
made  more  sense  to  investigate  them. 

Now,  when  you  consolidate  and  you  coordinate,  you  start  run¬ 
ning  into  some  other  problems  that  you  didn’t  have  before,  and 
that  is  that  some  of  the  hard  chargers  out  in  the  field  now  have  to 
go  back  to  Washington  before  doing  a  certain  thing.  We  had  situa- 
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tions  where  we  had,  I  am  told,  15  difTerent  agents  and  prosecutors 
wanting  to  talk  to  the  same  witness.  So  then  you  have  to  start  set¬ 
ting  some  priorities  and  queuing  things  up,  and  that  adds  a  little 
bit  more  time,  on  occasion.  Overall  the  case  as  a  whole  moves  for¬ 
ward  better,  but  little  parts  of  it  here  and  there,  it  may  appear  to 
the  person  on  the  »ound,  “well,  wait  a  minute,  why  do  I  have  to 
go  and  get  approval  to  do  this?” 

So  I  think  we  are  starting  to  pick  up  a  little  background  noise 
because  we  have  consolidated.  It  shows  you  sort  of  the  catch-22  you 
are  in  when  you  are  trying  to  walk  a  fine  line  between  decentrali¬ 
zation  and  consolidation.  Earlier  we  caught  flak  because  it  was  al¬ 
leged  we  weren't  coordinating  enough.  Now  we  are  coordinated, 
and  now  we  are  picking  up  a  little  flak  that,  well,  now  you  have  to 
go  through  some  bureaucracy. 

On  the  IRS  issue,  there  are  potential  tax  indictments  in  the 
Southern  District  of  Florida.  Under  uniform  rules  in  the  U.S.  attor¬ 
neys  manual,  these  cases  have  to  be  referred  to  the  Tax  Division 
for  approval.  This  is  not  a  special  case.  As  a  matter  of  course,  the 
Tax  Division  reviewed  these  cases.  There  was  a  dispute  between 
the  Tax  Division  and  the  Southern  District  as  to  whether  the  cases 
should  go  forward  in  the  form  in  which  they  were  presented. 

The  person  who  was  acting  for  me  essentially  as  Acting  Deputy 
reviewed  the  matter,  made  a  decision,  and  I  am  told  that  both  the 
Tax  Division  and  the  Southern  District,  the  U.S,  attorney  in  the 
Southern  District,  are  happy  with  the  decision. 

The  Chairman.  So  you  are  suggesting  that  that  may  be  the  gene¬ 
sis  of  the  assertion  made  by  somebody  and  reported  by  NBC  that 
something  is  being  sat  upon? 

Mr.  Barr.  Yes.  I  think  there  was  a  legitimate  professional  differ¬ 
ence,  and  I  think  it  has  been  resolved. 

The  Chairman.  Well,  I  will  yield  with  this  last  question,  and  1 
am  going  to  divert  for  a  minute.  I  am  trying  to  get  enough  loose 
ends  here  before  1  open  up  other  things. 

I  asked  you  yesterday  about  your  old  law  firm,  its  representation 
of  Mr.  Naqvi — ^I  think  I  am  pronouncing  it  correctly— ^present  rep¬ 
resentation,  and  I  am  told — ^I  am  under  the  impression  that  Mr. 
Webster,  a  former  partner  of  yours,  is  the  one  representing  Mr. 
Naqvi. 

My  question  is  this:  Has  Mr.  Webster  of  your  old  law  firm,  or 
anyone  else  from  your  old  law  firm,  at  any  time  contacted  you 
about  their  representation  of  Mr.  Naqvi? 

Mr.  Barr.  No. 

The  Chairman.  Have  they  contacted  you  at  all  about  their  repre¬ 
sentation  of  any  ancillary  issue  related  to  BCCI,  direct  or  indirect? 

Mr.  Barr.  No,  Let  me  just — ^you  are  not  saying  confirming  that 
there  was  a  representation?  You  are  talking  about  contacting  me 
to  discuss  a  case  or - 

The  Chairman.  Correct. 

Mr.  Barr.  No. 

The  Chairman.  Did  they  contact  you  to  confirm  that  they  were 
representing? 

Mr.  Barr.  Well,  you  know,  last  night  I  asked  whether  or  not 
there  was  any  representation  of  BCCI,  and  I  asked  about  the  repre¬ 
sentation  of  Naqvi. 
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The  Chairmaii.  Right. 

Mr.  Barr.  I  was  told  that  there  was  no  representation  of  BCXJI  at 
arw  point. 

tlie  Chairman.  But  there  is  representation  of  Naqvi?  Or  can  you 
tell  us  thatr  if  you  know,  based  on  your  conversations? 

Mr.  Barr.  At  least  there  was  representation  of  Naqvi.  I  don’t 
know  what  the  present  status  is. 

The  Chairman.  I  got  you.  But  no  one  initiated  a  telephone  call  to 
you  at  any  time  from  the  time  you  got  back  to  the  Justice  Depart* 
ment  from  your  old  law  firm  about  Naqvi  or  anything  else  having 
to  do  with  BCCI? 

Mr.  Barr.  No  one  has  contacted  me  in  any  way  from  the  law 
firm  relating  to  the  BCCI  case,  discussing  the  case  with  me  or 
asking  me  to  do  anything  about  it. 

The  Chairman.  Thank  you. 

Senator  Kennedy. 

Senator  Kennedy.  Thank  you,  Mr.  Chairman. 

I  know  a  number  of  my  colleagues  raised  the  INS  issues,  and  I 
don't  want  to  duplicate  those.  You  have  made  some  progress  with 
INS  in  bringing  a  greater  accountability  and  policy  coordination, 
for  which  you  are  to  be  commended.  Clearly  more  has  to  be  done. 
We  have  the  two  major  pieces  of  lemslation  with  regard  to  illegal 
immi^ation  and  with  r^ard  to  the  legal  immigration,  which  Sena¬ 
tor  Simpson  and  I  and  Senator  Simon  have  been  very  much  in¬ 
volved  in.  We  look  forward  to  working  with  you. 

I  had  just  a  couple  of  related  questions  dealing  with  those.  This 
is  with  regards  to  HIV  and  immigration.  The  new  immigration, 
last  year  we  gave  HHS  the  authority  to  decide  which  diseases 
should  be  on  or  off  the  list  of  diseases  which  exclude  people  from 
entry,  and  we  made  clear  that  this  was  purely  a  public  health  de¬ 
termination  based  on  the  threat  to  the  public.  In  January,  Secre¬ 
tary  Sullivan  proposed  taking  HIV  off  the  list,  and  he  was  fully 
backed  by  public  health  experts,  including  the  President’s  adviser 
on  science  and  technology.  But  in  May  he  issued  interim  rules 
keeping  HIV  on  the  list,  while  interdepartmental  discussions  con¬ 
tinue, 

I  am  sure  you  are  aware  of  the  pre^  accounts  that  reported  that 
you  had  a  m^'or  hand  in  overriding  HHS,  primarily  because  you 
were  concerned  about  the  cost  and  the  impact  on  the  public  health 
system.  Can  you  tell  us  what  role  you  played  in  that  issue? 

Mr.  Barr.  Sure.  As  I  recall,  the  proposed  regulations  in  January 
embodied  an  income  or  financial  assets  type  of  test.  It  said  that 
people  could  come  into  the  United  States  as  permanent  immigrants 
if  they  could  show  the  financial  wherewithal  to  cover  long-term 
health  care  if  they  had  HIV.  And  INS  objected  to  these  rcgs,  felt 
that  it  would  put  a  tremendous  administrative  burden  on  INS  to 
determine  who  passed  this  wealth  test  and  who  didn’t  and  whether 
or  not  a  particular  individual  is  likely  to  incur  substantial  costs 
and  so  forth. 

So  through  the  Department  came  INS’  concerns  about  it  and  re¬ 
quests  that  we  support  them  in  slowing  this  down  so  that  we  could 
consult  with  HHS  about  it.  In  addition,  others  in  the  Department 
had  concerns  about  squaring  the  conclusion  that  HIV  was  not,  in 
the  words  of  the  statute  “a  communicable  disease  of  public  health 
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significance/^  And  the  legal  rationale  that  was  being  used  by  HHS 
on  this— and  at  the  time  we  didn't  have  any  opinion  from  the  HHS 
general  counsel  supporting  this  position,  at  least  not  in  writing 
that  we  were  aware  of — was  that  they  were  interpreting  the  term 
^'communicable  disease  of  public  health  significance''  as  saying 
that  no  matter  how  communicable  it  was,  the  significance  of  the 
disease  can  be  discounted  if  there  is  a  substantial  foothold  of  the 
disease  in  the  United  States;  that  is,  you  only  look  at  the  incremen¬ 
tal  significance  of  the  disease.  And  we  were  not  sure  that  was  a 
proper  construction  of  the  statute,  so  we  wanted  a  chance  to  dis¬ 
cuss  this  with  HHS. 

At  some  point,  some  people,  some  subordinates  in  the  Depart¬ 
ment  ware  communicating  with  HHS  trying  to  get  them  to  delay 
this  and  trying  to  persuade  them  that  this  was  not  the  way  to  go. 
And  they  asked  me  to  weigh  in  as  welL  And  so  I  called  OMB  and 
said  I  wanted  a  review  of  the  regulations,  and  I  wanted  a  chance  to 
weigh  in  on  them. 

Since  then  we  have  been  talking  to  HHS,  and  1  think  we  have 
generally  come  to  a~or  a  consensus  seems  to  be  taking  shape. 

I  would  add  that  the  AMA — after  I  did  this,  the  AMA  issued  a 
letter  which  essentially  supports  the  ixisition  that  I  took,  which 
was  expressing  concern  about  having  long-term  HIV  immi^ants 
who  would  then  sap  the  health  care  services  in  the  United  States, 
which  in  my  understanding  are  already  not  necessarily  providing 
adequate  health  care  to  people  that  have  HIV  here, 

I  thought  that  was  not  adequately  treated,  and  I  believe  that  the 
latest  position  of  the  AMA,  at  least  the  latest  I  have  seen,  supports 
that. 

Senator  Kennedy.  Well,  of  course,  you  have  provisions  under  the 
INS  to  deal  with  what  is  considered  public  charge  for  people  that 
have  various  medical  problems,  so  that  they  are  not  going  to  be  an 
undue  burden,  and  I  think  that  is  certainly  understandable,  and 
certainly  there  was  no  attempt  to  alter  or  change  on  that  particu¬ 
lar  issue  or  question. 

The  real  issue  on  this  was  who  is  going  to  determine  the  basic 
question  of  meeting  the  legislation,  which  is  very  si^ciflc.  It  said, 
on  health  related  grounds,  in  general,  any  alien  who  is  determined, 
in  accordance  with  regulations  prescribed  by  the  Secretary  of 
Health  and  Human  Services,  to  have  a  communicable  disease  of 
public  health  significance,  and  then  it  would  appear  that  Secretary 
Sullivan  made  a  judgment,  after  examining  the  various  recommen¬ 
dations  of  the  President's  panel.  President  Bush’s  panel  and  CDC, 
and  made  the  recommendations,  and  then  it  was  effectively  backed 
off  by  the  INS. 

Mr.  Barr.  Actually,  Senator,  my  concern  on  the  public  charge 
was  exactly  as  you  say.  The  HHS  was  proposing  to  have  the  Justice 
Department  use  the  public  charge  exception,  which  says  that  we 
start  making  judgments  about  people  with  diseases  and  whether 
they  are  going  to  be  able  to  support  themselves.  My  position  was,  it 
was  going  to  be  hard  to  sustain.  If  we  start  doing  that  for  HIV — 
first,  it  is  hard  to  do,  just  on  the  basis  of  HIV,  it  is  hard  for  INS 
people  to  make  those  kinds  of  judgments. 

Second,  what  justification  would  we  have  at  that  point  for  just 
doing  it  to  HIV.  If  we  start  using  the  public  charge  against  people 
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with  serious  medical  conditions,  then  we  are  going  to  have  to  start 
doing  it  for  renal  disease,  for  heart  disease - 

Senator  Kennedy.  For  cancer, 

Mr.  Barr  [continuing].  For  cancer,  and  since  most  of  these  people 
who  apply  are  applying  from  within  the  United  States — as  you 
know,  most  of  the  people  who  are  applying  for  permanent  status 
are  already  here — we  would  be  in  the  position  of  applying  this  kind 
of  flnancial  test  to  people  who  are  here  in  the  United  States  and 
then  excluding  them,  and  when  people  got  wind  of  this — I  had 
people  come  to  my  office,  for  example,  the  Catholic  Bishops  sent  a 
delegation  over  from  their  group  here  who  were  concerned  about 
refugee  and  immigration  issues,  saying  don’t  go  down  this  route  of 
public  charge. 

So,  I  thought  that  the  HHS  regulations  that  were  trying  to  shift 
this  issue  over  to  public  charge  were  a  mistaken  way  to  go.  i 
thought  it  raised  a  lot  of  policy  issues,  and  I  just  wanted  a  chance 
to  have  the  Department,  which  had  a  legitimate  interest  in  this 
area,  to  have  them  fully  aired. 

Senator  Kennedy.  Well,  as  I  understand,  the  AMA  concurs  with 
the  Public  Health  Service  determination  to  remove  HIV  and  other 
^seases  from  the  list,  leaving  only  infectious  tuberculosis — I  am 
just  reading  from  Dr.  James  Todd,  President — “we  do  not  believe 
there  is  a  sound  public  health  justiflcation  for  continuing  to  ex¬ 
clude  aliens  who  are  infected  with  these  diseases,  none  of  which 
are  spread  through  casual  contact,” 

Mr.  Barr,  Actually,  the  last  letter  I  saw,  my  recollection — and, 
again,  my  recall  may  not  be  perfect  here,  but  AMA  wrote  three  let¬ 
ters  initially,  with  ever  more  refined  positions,  and  then  more  re¬ 
cently,  since  the  letter  you  read  from,  I  believe — I  don't  know  what 
the  date  of  that  letter  is.  Senator — ^they  wrote  a  letter  saying  that, 
in  the  long  term,  there  should  be  no  permanent  admission,  because 
of  the  impact  on  the  public  health  system,  but  that  there  should  be 
admission  for  travel,  and  that  Congress  should  address  this  issue. 
That  is  the  last  letter  I  have  seen  from  AMA,  I  believe.  Maybe  I 
am  mistaken  on  this  point. 

Senator  Kennedy.  Well,  as  1  understand,  the  AMA  has  been  con¬ 
cerned  about  cost  for  immigrants  only,  not  concerned  about  com¬ 
municability.  That  is  my  understanding.  Maybe  you  have  another 
reading  on  that. 

Of  course,  the  consular  offices  at  the  present  time  in  INS  have 
the  authority  now  to  reject  persons  with  disease  disabilities  at  the 
present  time. 

Mr.  Barr.  It  is  almost  never  used. 

Senator  Kennedy,  Well,  they  can  do  it,  if  there  is  going  to  be  a 
public - 

Mr.  Barr.  I  think  that  would  be  a  very  significant  policy  change, 
to  start  not  only  excluding  people - 

Senator  Kennedy.  Do  I  understand,  then,  what  you  are  really 
talking  about  is  not  cost,  you  are  talking  then  about  the  disease. 
Because  if  you  are  talking  just  about  cost  and  we  are  having  people 
come  in  here  with  cancer  and  the  other,  renal  dialysis  and  other 
kinds  of  health  challenges,  you  are  not  prepared  to  exclude  them, 
but  you  are  prepared  to  take  a  general  class  in  terms  of  HIV,  as  I 
understand  it,  so  it  really  isn’t  the  cost? 
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Mr.  Barr.  Remember,  the  HHS  regs  that  I  raised  concerns  about 
would  have  excluded  permanent  aliens  or  permanent  immigrants 
who  did  not  meet  a  flnancial  test,  and  do  it  under  the  theory  of  the 
public  charge  provision,  and  my  point  was — that  was  their  proposal 
and  they  wanted  INS  to  administer  it,  and  my  concern  was  how  do 
you  do  that  and  then  not  do  it  in  other  areas.  That  was  one  of  my 
concerns. 

Senator  Kennedy.  Well,  they  are  not  prepared  to  do  it  with  the 
other  diseases,  though.  You  are  making  the  case  very  well  that 
they  are  doing  one  thing  with  regard  to  HIV  and  something  else 
with  regard  to  other  diseases. 

Mr.  Barr.  Senator,  all  I  am  saying  is,  you  know,  this  was  a  com¬ 
plex  policy - 

Senator  Kennedy.  Well,  do  you  have  a  position  just  with  regard 
to  the  health  questions? 

Mr.  Barr.  I  am  not  responsible  for  health.  That  is  not  my  area. 

Senator  Kennedy.  But  if  the  Secretary  of  HHS  indicates  that 
they  don’t  believe  that  the  HIV  falls  within  the  statute  of  having  a 
communicable  disease  or  public  health  significance  that  is  defined 
in  the  report  of  disease  of  public  significance  means  ones  in  which 
admission  of  aliens  with  such  disease  would  constitute  a  public 
health  threat  to  the  United  States,  such  determination  shall  be 
based  on  current  epidemiological  principles  and  medical  standards. 
So,  if  it  meets  those  requirements,  you  are  prepared  to - 

Mr.  Barr.  If  an  expert  agency  makes  a  rule  that  is  not  “arbi¬ 
trary,  capricious,  *  *  *  or  not  *  *  *  in  accordance  with  law,”  I 
think  that  is  the  legal  standard  and  then  my  role  ends. 

Senator  Kennedy.  Well,  after  you  are  confirmed,  can  we  talk 
about  it? 

Mr.  Barr.  Sure. 

Senator  Kennedy.  Good.  Let  me  go  into  lust  a  couple  of  other 
areas  quickly,  if  I  might.  One  is  on  the  asylum  provisions,  which 
you  are  familiar  with,  the  area  where  I  certainly  support  what  the 
former  Attorney  General  did  on  asylum.  You  know  the  backlog 
that  we  have  had,  over  100,000  cases,  limited  resources,  leaving 
people  in  limbo,  and  I  would  hope— you  talked  about  limited  re¬ 
sources  earlier,  but  that  is  a  place  where  we  have  to  really  give 
some  attention  and  I  just  want  to  flag  that  for  you  now,  and  any¬ 
thing  we  can  do  in  terms  of  priorities,  because  we  did  get  good  reg¬ 
ulations  established  under  that,  a  lot  of  people  hanging  out  there, 
case  by  case,  and  it  is  very,  very  slow  moving.  They  have  made 
some  recommendations  of  what  is  necessary  to  try  and  clear  that 
up,  and  I  hope  you  would  get  a  look  at  that. 

Mr.  Barr.  Yes,  Senator. 

Senator  Kennedy,  Can  I  ask  you,  did  you  meet  with  Mr.  Marti¬ 
nez  at  all,  as  you  have  been  Acting  Attorney  General  and  Deputy 
Attorney  General,  in  terms  of  the  war  on  drugs? 

Mr.  Barr.  Yes,  several  times. 

Senator  Kennedy.  Can  you  tell  us  basically,  just  generally,  what 
the  issues  were  that  you  were  talking  with  him  about? 

Mr.  Barr,  Well,  the  drug  strategy  and  what  shape  the  drug 
strategy  should  take,  but,  more  particularly,  usually  issues  of  co¬ 
ordination,  how  we  can  improve  coordination  within  the  Federal 
Government. 
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Senator  Kennedy*  I  just  have  a  couple  of  other  areas.  One  of  the 
things  that  we  explored  with  Mr*  Martine2  is  on  the  mandatory 
mlnimunis*  We  talked  about  it  in  our  office.  I  really  hope  you  get  a 
chance  to  look  at  both  the  Sentencing  Commission's  recommenda¬ 
tion  in  this  area  and  some  of  the  administrative  conference's. 

I  am  not  going  to  take  a  lot  of  time  here,  but  with  the  enact¬ 
ment,  particularly  on~they  enacted  in  Florida,  when  he  was  Gov¬ 
ernor  there,  the  various  mandatory  minimums,  primarily  in  the 
areas  of  drug-related  crimes,  and  what  happened  was  the  prere¬ 
lease  of  rapists  and  criminals  that  were  in  the  violent  end  of  the 
criminal  sector  were  squeezed  out,  all  shorter  in  time,  with  the  re¬ 
sulting  reaction,  at  least  of  statistics  reflective  of  continuing  escala¬ 
tion  of  the  crime  curve  on  us. 

I  would  like  at  some  time,  not  today,  go  through  this  with  you, 
but  I  would  really  invite  your  attention  in  just  taking  a  look 
through  that  of  what  happened  down  there  on  this*  We  are  going 
to  have  the  study  from  the  Sentencing  Commission,  and  I  would 
welcome  both  your  own  review  of  that  particular  evolution  there  in 
Florida,  and  I  hope  that  we  are  able  to  work* 

Could  I  have  just  one  final  question:  If  confirmed,  can  you  give 
us  assurance  that  the  Justice  Department  will  do  nothing  to  delay 
the  civil  actions  now  pending  against  Mr.  Keating  presently  set  for 
trial,  I  guess,  in  March  1992? 

Mr,  Barr*  Unless  the  civil  actions  somehow  impair  criminal  in¬ 
vestigation  or  some  other  potentially  more  significant  civil  action* 
We  are  coordinating  a  number  of  different  things,  and  there  cer¬ 
tainly  would  be  no  delay  for  delay's  sake,  but  if  the  sequence  of 
civil  action  impaired  a  criminal  case,  we  might  seek  some  kind  of 
delay. 

Senator  Kennedy*  The  point  that  I  am  getting  at  is,  obviously, 
the  delay  of  any  possibility  of  recovery  with  the  extent  of  criminal 
action,  just  to  try  and  give  some  prot^tion  to  thousands  of  people 
who  have  been  adversely  impactra,  and  whether  that,  obviously, 
would  be  adverse  in  terms  of  their  ability  to  pursue  their  interests, 
and  this  obviously  affects  the  consumers  on  this.  Obviously,  what¬ 
ever  is  necessary  in  terms  of  the  criminal  justice  system  ought  to 
go  forward,  but  the  spinoff  on  that  would  obviously  delay  in  a  very 
important  way,  I  guess,  the  ability  of  a  lot  of  the  consumers  to  re¬ 
cover,  and  they  have  great  concern. 

As  I  understand  from  what  you  are  saying,  you  are  sensitive  to 
that  and  would  try  and  at  least,  to  the  extent  that - 

Mr.  Barr.  I  would  not  want  to  be  in  the  position  of  preventing  or 
being  responsible  for  the  loss  of  a  potential  recovery  that  could 
make  victims  whole. 

Senator  Kennedy.  I  gather  you  are  time  sensitive  to  that  par¬ 
ticular  issue,  as  well, 

Mr,  Barr.  Yes. 

Senator  Kennedy,  Senator  Specter. 

Senator  Specter.  Thank  you  very  much,  Mr.  Chairman. 

Mr,  Barr,  in  1986,  the  Congress  passed  a  resolution  generally  in 
support  of  an  international  criminal  court,  on  the  ground  that  ter¬ 
rorists  were  avoiding  prosecution.  The  thought  was  that  there 
might  be  greater  likelihood  of  extraditing  or  turning  over  a  terror¬ 
ist  with  an  international  criminal  couH,  as  opposed  to  sending 
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somebody  back  to  the  United  States,  and  the  Abu  Abbas  case  was 
very  current  at  that  time. 

In  1988,  there  was  a  similar  resolution  passed  by  the  Congress 
supporting  the  creation  of  an  international  criminal  court  on  the 
drug  bill,  because  of  concern  at  that  time  that  the  Matta  case 
might  have  been  one  where  the  fugitive  would  have  been  turned 
over  to  an  international  court,  as  opposed  to  the  great  disruption 
which  occurred  in  Honduras. 

Last  year,  there  ws^  another  resolution  calling  for  a  study — 
there  are  many  of  us  who  think  that  it  is  an  idea  worth  pursuing — 
recognizing  the  difficulties  of  structuring  all  the  legal  procedural 
requirements,  but  that  something  might  be  structured  after  a  Nur¬ 
emberg  model.  If  extradition  could  be  obtained,  for  example,  in  Co¬ 
lombia,  where  we  are  having  such  difficulties  getting  extradition, 
than  that  would  be  one  alternative,  or  if  the  country  would  try  the 
terrorist  or  the  drug  dealer  there,  that  would  be  a  desired  result. 
But  there  ought  to  be  another  alternative,  and  that  is  to  have  an 
international  criminal  court  for  situations  where  the  country  was 
unwilling  to  try  a  terrorist  or  a  drug  dealer  and  was  unwilling  to 
extradite.  I  would  be  interested  in  your  general  views  on  this  sub¬ 
ject. 

Mr.  Barr.  I  have  heard  of  the  proposal,  but  I  have  never  had  the 
opportunity  to  look  at  it  and  think  it  through  and  hear  from  the 
component  in  the  Department  what  the  pros  and  cons  or  legal 
concerns  or  advantages  might  be,  but  I  would  certainly  be  interest¬ 
ed  in  talking  to  you  about  it  and  finding  out  more  about  it. 

It  is  important  to  me  that  you  use  the  term  "alternative,”  be¬ 
cause  my  view  is  that  the  United  States  always  has  to  maintain 
the  option  of  unilateral  action  in  dealing  with  terrorists. 

Senator  Specter.  Well,  I  think  that  is  true,  if  we  have  control  of 
the  situation,  and  I  am  aware  of  the  vvork  which  your  Department 
has  done  on  the  issue  of  trying  terrorists  under  Kerr  v.  Illinois.  If 
you  have  custody  and  can  bring  the  individual  to  trial  in  the 
United  States,  that  involves  control  over  the  issue.  But  where  you 
have  an  Abu  Abbas,  where  Italy  won't  turn  him  over,  nor  will 
Yugoslavia,  where  you  have  the  drug  dealers  in  Colombia,  what  I 
am  looking  for  is  an  option. 

Secretary  of  State  Baker  testified  in  response  to  a  question  about 
a  year  ago  of  interest  in  it,  and  I  will  pursue  it  with  you  later.  One 
of  the  difficulties  we  have  is  that,  when  the  issue  is  referred  back 
to  the  bureaucracy,  there  is  a  grave  reluctance  to  take  up  some  of 
the  innovative  approaches  which  some  of  the  policymakers  see,  so 
let's  put  that  on  the  agenda  for  a  later  discussion. 

Mr.  Barr,  it  was  reported  that  you  concluded  that  the  President 
could  use  force  in  the  gulf  pursuant  to  U.N.  Resolution  678,  with¬ 
out  an  authorization  by  Congress.  I  would  be  interested  in  your 
view  on  that  subject. 

Mr.  Barr.  This  may  be  impertinent,  but  I  think  Senator  Biden 
indicated  to  me  he  wanted  a  full  explanation  of  this,  and  I  am  won¬ 
dering  just  to  allow  me  to  go  through  it  once,  if  we  could  choreo¬ 
graph  this  so  that  he  would  be  here  when  I  talk  about  that. 

Senator  Specter.  Well,  if  there  is  any  impertinence,  Mr.  Barr,  it 
is  probably  mine,  not  yours.  I  did  not  know  that  he  had  raised  that 
subject  with  you. 
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Mr,  Barr.  No,  privately  he  said  he  wanted  to  get  into  that  this 
afternoon,  so  I  am - 

Senator  Specter.  I  will  defer  to  Senator  Biden,  because  I  have 
quite  a  few  more  questions  during  my  IQ-minute  period,  and  I  will 
await  your  answer  to  that. 

Mr  Barr.  If  at  the  conclusion  he  has  not  broached  the  topic,  I 
1^  ill  be  glad  to  talk  to  you  about  it. 

S-enator  Thurmond.  Why  don't  you  go  on  with  your  other  ques¬ 
tions? 

Senator  Specter.  1  am  about  to  do  that,  but  let  me  just  give  you 
my  view,  that  the  gulf  was  a  war  very  much  like  Korea  and  Viet¬ 
nam,  and  I  was  distressed  that  the  Congress  did  not  convene  to 
take  up  the  issue  until  January  10  of  this  year,  but  I  find  it  diffi¬ 
cult  to  see  how  the  President  can  use  force,  which  really  is  an  act 
of  war,  without  having  congressional  authorization.  This  is  an  issue 
which  I  will  await  your  answers  with  Senator  Biden. 

The  crime  bill  is  currently  pending,  Mr.  Barr,  and  I  would  be  in¬ 
terested  to  know  your  views  on  the  efforts  to  put  a  time  limit  on 
habeas  corpus  proceedings.  Today,  some  cases  with  the  death  pen¬ 
alty  go  as  long  as  17  years.  The  average  time  is  about  8W  years.  A 
number  of  us  have  been  trying  to  craft  a  compromise  which  would 
allow  one  full  review  by  the  Federal  courts,  without  going  through 
some  of  the  maze  of  technicalities  which  the  Supreme  Court  has 
currently  established,  but  in  the  context  where  there  would  be  a 
time  limit,  120  days  in  the  district  court,  a  similar  time  limit  in  the 
circuit  court,  and  a  similar  time  limit  in  the  Supreme  Court, 
absent  very  complicated  circumstances,  complicating  factors  which 
would  preclude  that  on  a  showing  or  a  statement  by  the  court  that 
they  couldn’t  meet  the  time  limit. 

These  cases  arise  only  about  once  every  18  months  for  district 
court  judges,  on  the  average,  in  States  like  Pennsylvania,  Texas, 
Florida,  and  California,  where  there  are  many  death  penalties.  I 
would  be  interested  in  your  view  about  the  practicality  and  realism 
of  establishing  some  time  limits  on  Federal  review  on  these  cases. 

Mr.  Barr.  1  would  like  to  see  time  limits  on  the  handling  of 
habeas  petitions.  They  have  to  be  reasonable  time  limits  that  give 
the  process  enough  time  to  work  and  be  properly  sequenced,  but  I 
think  that  might  be  fruitful. 

Senator  Specter.  The  other  side  of  that  equation  is  the  very  re¬ 
strictive  rules  which  the  Supreme  Court  has  imposed  on  reviewabi¬ 
lity,  and  there  is  a  lot  of  controversy  as  to  that. 

One  of  the  cases  that  came  out  of  Pennsylvania,  called  Peoples  v. 
Pennsylvania,  involved  the  situation  where  an  appeal  was  taken  to 
the  Supreme  Court  of  Pennsylvania  which  denied  review,  and  they 
can  do  so  either  on  the  merits  or  as  a  discretionary  matter,  without 
specifying.  The  case  then  went  through  the  Federal  court  system, 
ended  up  in  the  Supreme  Court  of  the  United  States,  and  they  re¬ 
manded  all  the  way  back,  on  the  ground  that  it  was  not  conclusive 
on  the  record  that  the  Supreme  Court  of  Pennsylvania  had  consid¬ 
ered  the  merits. 

So  it  had  to  go  all  the  way  back.  This  is  a  very  involved  subject, 
but  I  would  like  to  discuss  it  with  you  further  after  you  have  had  a 
chance  to  review  it.  It  seems  to  me  that  if  the  Federal  courts  had  a 
little  more  realistic  view — what  they  are  really  doing  is  just  wear- 


118 


ing  out  the  system  and  wearing  out  the  petitioners,  because  there 
is  no  reason  why  once  it  is  in  Federal  court  there  shouldn’t  be  a 
full  and  fair  hearing.  That  is  my  view.  But  only  one.  Perhaps  a 
gatekeeper  approach  which  has  been  introduced  where  the  court  of 
appeals  would  decide  whether  a  successive  petition  for  a  writ  of 
habeas  corpus  should  be  utilized.  But  it  is  a  very  emotional  issue, 
and  it  gets  involved  with  a  lot  of  technicalities.  It  is  one  which  1 
think  your  Department  and  this  committee  ought  to  address  in  ad¬ 
vance  of  the  conference,  because  I  think  we  have  come  up  with  a 
good  crime  bill  which  accorded  due  rights  to  the  defendant  and  due 
concerns  for  society’s  issues. 

So  I  would  ask  you  to  take  a  look  at  the  People^s  case  and  also 
Teague  v.  Lane,  which  I  am  sure  you  are  familiar  with,  to  see  if  we 
canT  craft  something  that  would  make  some  sense. 

One  of  the  amendments  to  the  crime  bill  which  I  added,  Mr, 
Barr,  calls  for  an  annual  audit  on  forfeiture  accounts  which  came 
to  my  attention  when  my  wife,  who  is  a  city  councilwoman  in 
Philadelphia,  sought  to  have  some  of  these  forfeiture  moneys  used 
in  a  drug-related  field  and  found  that  they  had  been  utilized  in¬ 
stead  for  general  purposes  of  the  police  department.  On  a  review  of 
the  situation,  I  found  that  there  was  no  audit,  no  accounting  made 
as  to  precisely  what  the  funds  were  used  for.  Those  are  now  very, 
ve^  substantial  pools  of  money,  and  I  would  be  interested  in  your 
opinion,  and  would  like  to  really  solicit  your  support  for  the  Senate 
position  which  enacted  an  amendment  calling  for  an  audit  on  the 
forfeiture  funds. 

Mr.  Barr.  I  think  we  are  generally  moving  in  that  direction.  1 
think  we  reco^ize  that  to  maintain  the  integrity  of  the  program — 
it  is  such  an  important  program,  but  also  recognizing  it  is  a  high- 
risk  program — we  have  to  take  steps  to  make  sure  that  the  re¬ 
sources  are  being  properly  used.  And  just  how  far  we  go  in  auditing 
State  and  local  operations  ourselves  versus  requiring  an  independ¬ 
ent  audit  and  getting  certifications  as  a  condition,  I  am  not  sure 
what  your  proposal  entails.  Does  it  entail  a  Government  audit  or  a 
private  audit  and  then  a  certiflcation? 

Senator  Specter.  It  entails  a  private  audit  and  a  certification.  It 
is  fairly  fundamental  and  rudimentary' — it  is  not  very  elaborate. 

Mr.  Baer.  Yes,  1  think  that  is  the  direction  we  are  going  in,  and 
I  generally  would  support  that. 

Senator  Specter.  We  have  had  considerable  problems  in  Pennsyl¬ 
vania — and  1  think  this  is  a  national  problem — in  getting  help  from 
the  Drug  Enforcement  Agency,  the  DEA.  I  would  appreciate  it  if 
you  would  take  a  look  at  that  aspect  of  the  budgeting  because  in 
some  areas  like  Erie,  PA,  for  example,  there  has  been  a  real  need 
to  have  DEA  support  on  a  triangle  among  Buffalo,  Cleveland,  and 
Erie,  and  it  has  been  just  imp<^ible  to  get  the  attention  of  the 
Drug  Enforcement  Agency.  With  the  very  substantial  funding 
which  is  available  there,  I  would  appreciate  your  attention  to  see  if 
we  can't  get  some  more  assistance  on  that  issue. 

Mr.  Barr.  I  would  look  into  it  Is  this  a  task  force  or  stationing 
of  an  agent  that  we  are  talking  about? 

Senator  Specter.  It  requires  the  stationing  of  an  agent  there  so 
that  there  is  a  permanent  presence  and  a  real  coordination  and  li¬ 
aison  with  DEA, 
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Let  me  very  briefly  support  what  Senator  Thurmond  has  said 
about  the  need  for  faster  processing  of  the  Federal  judges.  We  have 
many  vacancies  which  are  present  in  my  State  and  many  vacancies 
which  are  present  nationally.  I  know  that  there  are  problems  on 
manpower.  But  you  litigate  in  the  Federal  courts  all  tW  time*  It 
would  be  very  much  to  your  interest  as  well  as  to  all  the  litigants' 
interest,  and  would  end  up  saving  time  in  the  long  run  for  your 
FBI  agents  who  wait  around  for  their  cases  a  long  time  because  of 
overcrowded  dockets,  if  we  could  expedite  the  process. 

We  worked  through  a  very  comprehensive  judicial  bill  last  year 
with  many  new  judges^  and  they  are  still  waiting.  Let  me  strike  a 
partially  partisan  note*  This  is  November  1991,  I  am  very  much 
concerned  that  by  midyear  next  year  we  are  going  to  start  to  have 
caps  placed  on  the  number  of  judges  who  will  be  confirmed,  as 
there  were  in  1988*  So  it  very  much  behooves  us  to  move  with 
speed  to  try  to  get  that  moved  lorward. 

Mr.  Barr,  1  have  a  number  of  other  questions  on  some  of  the  spe¬ 
cifics  of  the  international  court  which  I  will  submit  in  writing,  and 
a  question  in  writing  on  the  pending  authorization  for  U.S.  attor¬ 
ney's  offices  in  Philadelphia  and  perhaps  some  others.  But  the 
yellow  light  is  on,  and  my  colleagues  are  waiting,  so  I  will  conclude 
now  with  my  thanks  to  you  for  your  testimony, 

Mr.  Barr*  Thank  you.  Senator, 

Senator  DeConcini  [presiding].  Thank  you.  Senator  Specter, 

Mr.  Barr,  do  you  feel  like  continuing  or  do  you  want  a  little  time 
here? 

Mr.  Barr,  I  wouldn't  mind  a  break  at  some  point. 

The  Chairman.  If  the  Senator  from  Arizona  does  not  mind,  I 
think  it  is  appropriate  that  we  give  our  witness,  if  we  have  the 
time,  a  little  break  here.  So  why  don't  we  recess  until  10  minutes 
of. 

[Recess.] 

The  Chairman,  The  hearing  will  come  to  order* 

The  Chair  recognizes  the  fenator  from  Arizona,  Senator  DeCon¬ 
cini. 

Senator  DeConcini,  Mr,  Barr,  I  want  to  thank  you— I  have  been 
observing  these  hearings  in  my  office — for  your  candid  answers  to 
the  questions  that  different  members  have  been  proposing  here  to 
you,  and  I  appreciate  that  very  much*  I  realize  these  things  have 
got  to  be  a  trying  experience*  Somebody  might  ask  why  in  the 
world  would  you  even  want  the  job  and  have  to  go  through  this. 
But  that  is  a  decision  you  have  made,  and  I  am  glad  that  you  have 
made  it. 

1  want  to  follow  up,  Mr.  Barr,  on  a  question  I  talked  to  you  about 
yesterday  in  response  to  a  question  regarding  the  turf  wars  or  bat¬ 
tles  between  Treasury  and  Justice.  You  have  stated  with  respect  to 
the  Secret  Service  financial  institution  fraud  investigations  that 
there  did  not  appear  to  you  to  be  any  problem,  or  at  least  that  no 
one  had  come  to  you  with  any  problem  on  the  coordination  of  in¬ 
vestigations  between  Justice  Department  and  Treasury,  This  is 
really  more  of  a  request  for  you  to  review  these  documents  that  1 
will  give  you,  and  that  is  the  only  purpose  of  it,  to  demonstrate 
that  I  think  there  is  a  problem  and  I  think  it  is  worthwhile  for  the 
Attorney  General  to  look  at  it. 
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I  have  copies  here,  which  I  will  give  to  you,  exchanged  between 
the  FBI  Held  office  and  the  Secret  Service  field  office  concerning 
the  authority  of  the  Secret  Service  to  investigate  financial  institu¬ 
tion  fraud  violations.  I  also  have  a  copy  of  an  internal  memo  sent 
to  all  FBI  field  officers  from  Director  Sessions  on  this  same  matter. 
And  I  want  to  make  these  available  to  you  for  your  review,  because 
I  believe  there  is  a  problem  with  respect  to  the  FBI's  interpretation 
of  the  types  of  criminal  referrals  which  can  be  made  to  the  Secret 
Service.  And  1  would  ask  that  you  look  at  these  and  see  whether  or 
not  you  feel  as  I  do  that  there  is  a  flap  here  that  ought  to  be 
smoothed  out  and  we  ought  to  get  the  maximum  out  of  Secret  Serv¬ 
ice  as  well  as  the  FBI.  We  will  deliver  those  to  you. 

Mr.  Barr.  Thank  you,  Senator. 

Senator  DeConcini.  Mr.  Barr,  the  Immigration  Act  of  1990  au¬ 
thorizes  and  directs  the  Attorney  General  to  designate  temporary 
protected  status,  known  as  TPS,  to  nationals  of  a  country  currently 
in  the  United  States  under  certain  conditions.  These  conditions  in¬ 
clude  ongoing  armed  conflict  or  extraordinary  and  temporary  con¬ 
ditions  in  a  foreign  state  preventing  the  safe  return  of  a  country’s 
nationals.  In  this  case,  the  designate  country  is  El  Salvador. 

Given  that  approximately  200,000  Salvadorans  have  registered 
for  TPS,  you  will  be  faced  with  a  decision  next  year  whether  to 
continue  TPS  for  Salvadoran  nationals,  and  thereby  extend  their 
protection  against  deportation.  That  authority  rested  with  the  At¬ 
torney  General  before  the  Immigration  Act  of  1990.  This  just  man¬ 
dated  that  they  respond  to  it,  and  the  administration  signed  off,  fi¬ 
nally,  on  that  legislation. 

My  question  to  you  is;  Do  you  intend  to  continue  the  administra¬ 
tion's  policy  regarding  TPS  for  Salvadorans  if  circumstances  in  El 
Salvador  do  not  change  when  you  must  make  the  decision  on  this 
issue? 

Mr.  Barr.  As  long  as  the  statutory  standards  are  met  and  if  the 
situation  hasn’t  changed,  then  it  would  seem  the  statutory  stand¬ 
ards  are  met.  I  haven't  hesitated,  nor  has  my  predecessor,  to  grant 
TPS.  I  think  we  granted  it  not  only  for  the  countries  listed  in  the 
legislative  history  of  the  statute,  but  then  more  recently  with  the 
Somalis. 

Senator  DeConcini.  That  is  correct.  You  have.  In  this  case,  it  has 
taken  us  some  6  years  to  pass  this  legislation  because  the  Attorney 
General  did  not  feel  Salvadorans  qualified — El  Salvador  did— for 
protected  status.  1  respected  that,  though  I  didn't  appreciate  it.  I 
disagreed  with  it. 

Finally,  the  administration  went  along,  as  did  Senator  Simpson, 
and  I  am  not  interested  in  extending  that  legislation.  What  I  am 
interested  in  is  just  bringing  it  to  the  attention  of  the  next  Attor¬ 
ney  General  that  when  this  runs  out,  assuming  the  conditions  are 
the  same — and  I  hope  that  they  are  not — assuming  that  they  are 
the  same,  that  policy  would  not  change. 

Mr.  Barr.  That  is  right. 

Senator  DeConcini.  Now,  let  me  ask  you  this  question.  It  has  re¬ 
cently  been  brought  to  my  attention  that  a  proposed  National  Drug 
Intelligence  Center  is  moving  forward  and  will  be  located  in  Penn¬ 
sylvania.  I  have  also  been  told  that  the  FBI  would  be  the  Director 
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of  this  new  center  and  that  the  DEA  and  the  Department  of  De^ 
fense  would  serve  as  Deputy  Directors. 

In  1989,  I  called  for  the  creation  of  a  National  Intelligence 
Center,  However,  since  that  time,  it  appears  that  the  need  for  this 
center  certainly  has  become  questionable.  And  with  tactical  drug 
intelligence  or  the  day-to-day  type  operations  being  handled  by  the 
DEA's  El  Paso  Intelligence  Center,  known  as  EPIC,  and  CIA's 
Counter  Narcotics  Center  responsible  for  strategic  or  long-term  in- 
^  telligence,  what  will  be  the  mission  of  this  Nadonal  Drug  Intelli¬ 
gence  Center?  Do  you  know  anything  about  it? 

Mr*  Barr.  What  was  the  second  center  you  mentioned  after 
EPIC? 

Senator  DeConcini.  It  is  the  CIA's  Counter  Narcotics  Center, 
CNC. 

Mr.  Barr.  Right,  right* 

Senator  DeConcinl  Responsible  for  strategic  and  long-term  in¬ 
telligence  on  drugs* 

Mr*  Barr.  I  believe  this  was  a  DOD  appropriation  to  establish  a 
center  in  Pennsylvania. 

Senator  DeConcini.  That  is  correct. 

Mr.  Barr.  EPIC  is  tactical  interdiction  intelligence.  That  is  ite 

f Principal  function.  What  NDIC  is  supposed  to  provide  is  strate^c 
aw  enforcement  intelligence,  and  the  CIA  obviously  has  restric¬ 
tions  on  its  law  enforcement  role,  and  also  there  are  a  lot  of  sensi¬ 
tivities  about  using  intelligence  information  in  law  enforcement 
files.  And  there  are  considerations  that  have  to  be  given  to  the 
crosswalk  between  intelligence  collection  for  foreign  intelligence 

Rurposes  and  for  law  enforcement  purposes.  But  the  concept  behind 
TDIC  is  strategic  law  enforcement  intelligence* 

Senator  DeConcini.  Do  you  have  any  fears  of  duplication  here 
between  EPIC,  CNC,  and  this  new  center? 

Mr.  Barr.  I  think  you  always  have  to  worry  about  duplication  or 
unnecessary  overlap  when  you  have  a  number  of  centers  like  this, 
but  they  do  have  discrete  functions.  Pursuant  to  the  last  drug 
strategy,  we  are  establishing  a  law  enforcement  drug  intelligence 
council,  and  that  will  have  the  Justice  Department  and  also  as  the 
vice  chair  the  Assistant  Secretary  for  Enforcement  from  the  Treas¬ 
ury  Department  and  other  law  enforcement  agencies*  It  is  my  hope 
that  that  council,  among  the  law  enforcement  agencies,  can  help 
sort  out  and  monitor  the  intelligence  activities  in  the  drug  war. 
Senator  DeConcini.  Do  you  intend  to  look  at  this  after  it  is  es¬ 
tablished  and  operating?  Would  you  consider  it  appropriate  for  you 
to  review  whether  or  not  there  is  duplication  here?  I  am  deeply 
concerned  about  it,  obviously,  or  I  wouldn't  be  asking  you  the  ques¬ 
tion*  I  have  no  trouble  with  all  the  intelligence  we  want  to  get  to¬ 
gether,  but  now  to  have  three  or  maybe  four  different  places  really 
bothers  me, 

Mr.  Barr*  Absolutely*  I  will  be  glad  to - 

Senator  DeConcini.  Do  you  know  if  the  FBI  has  been  designated 
the  Director  of  this  new  center? 

Mr*  Barr*  I  think  an  FBI  person. 

Senator  DeConcini,  Did  you  select  the  Director  as  the  Acting  At¬ 
torney  General,  do  you  know? 

Mr*  Barr*  I  believe  I  did* 
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Senator  DeCoNCiNi.  I  believe  you  did,  too,  but  I  don't  know.  I  am 
just  asking. 

Mr.  Barr.  It  was  my  intention - 

Senator  DeConcini.  Why  would  you  select  the  FBI  in  which  drug 
investigations  is  only  a  secondary  responsibility  over  the  DBA? 

Mr.  Barr.  I  believe  that  it  wasn't  a  question  of  over  the  DBA.  I 
am  trying  to  improve  coordination  between  the  FBI  and  the  DBA.  I 
think  that  there  are  a  number  of  functions  that  both  agencies  per¬ 
form,  and  we  should  have  those  functions  performed  jointly  rather 
than  duplicative  systems  in  the  DBA  and  the  FBI.  One  of  those 
areas  that  I  think  we  can  achieve  efflciency  and  also  merge  the  ac¬ 
tivity  is  in  the  intelligence  area.  And  DBA,  as  you  say,  has  the  lead 
in  the  tactical  intelligence. 

From  my  experience,  FBI  does  an  excellent  job  on  strategic  intel¬ 
ligence,  and  as  part  of  this  process  of  trying  to  draw  FBI  and  DBA 
into  a  closer  working  relationship,  I  felt  it  was  appropriate  to  have 
FBI  take  the  lead  on  strategic. 

Senator  DeConcini.  Where  does  the  Treasury  Department  and 
its  drug-fighting  agencies  fall  within  this  center,  iii  your  judgment? 

Mr.  Barr.  I  think  they  should  be  integrated  into  it.  Obviously 
the  Treasury  agencies  play  an  important  part  in  the  drug  war,  and 
in  particular - 

Senator  DeConcini.  Is  Treasury  or  Customs  or  BATF  designated 
as  a  Deputy  Director?  I  can’t  iind  out. 

Mr.  Barr.  I  will  check  on  that.  I  don't  think  so. 

Senator  DeConcini.  And  do  you  know  if  they  have  been  fully  in¬ 
volved  in  the  design  of  the  center  and  input  from  other  law  en¬ 
forcement  besides  just  FBI? 

Mr,  Barr,  I  don  t  know  the  answer  to  that. 

Senator  DeConcini.  Would  you  please  let  us  know? 

Mr.  Barr.  Yes. 

Senator  DeConcini.  Thank  you. 

Dealingt  yiith  Los  Angeles  and  its  problems  with  police  there  in 
the  wake  of  the  Los  Angeles  police  brutality  incident  involving 
Rodney  King,,  your  predecessor  directed  the  Civil  Rights  Division 
head,  Mr.  John  Dunne,  to  undertake  a  comprehensive  study  of 
similar  incidents  and  claims.  Do  you  know  what  the  status  of  that 
study  is? 

Mr.  Barr.  Yes.  The  Civil  Rights  Division  has  reviewed  the 
cases — I  think  it  is  15,000.  That  number  sticks  in  my  head,  so  1  will 
use  it  hei;e — and  has  passed  those  cases  and  their  preliminary 
•review  to  the  National  Institute  of  Justice,  which  is  preparing  two 
lireports  and  has  increased  the  data  base  by  collecting  additional 
cases  that  were  not  available  to  the  Civil  Rights  Division.  So  now 
the  second  phase  of  the  study  is  being  completed  by  NIJ  through  a 
competitive  process  where - 

Senator  DeConcini.  When  is  that  likely  to  be  finished?  Do  you 
have  any  idea? 

Mr.  Barr.  I  am  not  sure,  I  don't  want  to - 

Senator  DeConcini.  Would  you  let  us  know? 

Mr.  Barr.  Sure. 

Senator  DeConcini.  Do  you  anticipate  that  this  study  would  be 
available  to  Congress? 

Mr.  Barr.  Yes. 
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Senator  DeConcinl  And  you  will  share  it  with  us  whenever  it  is 
finished? 

Mr,  Bark,  Yes, 

Senator  DeConcini,  Because  1  think  some  of  us  here  are  interest¬ 
ed  in  perhaps  legislation,  or  at  least  reviewing  how  these  occur  and 
what  could  be  done  to  be  constructive  at  the  local  level. 

Mr,  Barr,  it  has  been  nearly  7  years  since  the  DEA  agent  Kika 
Camarena  was  tortured  and  murdered  in  Mexico,  1  am  sure  you 
are  familiar  with  the  case,  DEA's  investigations  into  Agent  Camar- 
ena's  murder  has  led  to  more  than  20  indictments,  including  sever¬ 
al  former  Mexican  Government  and  law  enforcement  officials. 

When  Judge  Robert  Bonner  took  over  as  DEA  Director  last  year, 
he  said  that  the  investigation  would  continue  as  long  as  it  takes  to 
achieve  justice.  Drug  kingpin  Rafael  Carlos  Quintero  and  Felix 
Gallardo  have  been  arrested,  and  in  the  case  of  Quintero,  he  has 
been  prosecuted. 

Does  the  Justice  Department  plan  to  seek  the  extradition  of 
Felix  Gallardo  or  any  other  Mexican  citizen  indicted  m  the  Camar¬ 
ena  case? 

Mr,  Barr,  We  will  continue  this  investigation  and  follow  the  evi¬ 
dence  and  continue  until  we  are  satisfied  that  everyone  has  been 
brought  to  justice,  and  we  will  seek  to  obtain  custody  of  ^ople  who 
were  responsible  for  this.  In  the  present  state  of  affairs,  it  is  doubt¬ 
ful  that  we  would  obtain  extradition  from  Mexico, 

Senator  DeConcinl  You  would  not  anticipate^ - 

Mr.  Bark,  I  don^t  anticipate  that  they  would - 

Senator  DeConcini  [continuing].  Gallardo, 

Mr.  Barr.  I  think  their  position  is  that  they  will  not  extradite 
nationals^  Mexican  nationals. 

Senator  DeConcini.  And  that  would  prohibit  us  or  keep  you  from 
making  such  a  request? 

Mr.  Barr.  No,  it  wouldn't  necessarily  prohibit  us  from  making 
such  a  request.  We  are  going  to  try  all  avenues  to  bring  these 
people  to  justice.  As  you  may  know,  we  have  three  cases  pending 
now,  including  two  going  up  to  the  Supreme  Court,  of  people  who 
were  involved  in  the  murder - 

Senator  DeConcinl  I  don't  mean  to  pick  at  this,  but  does  that 
mean  that  extradition  is  under  consideration  by  the  Justice  De¬ 
partment  and  that  if  you,  and  the  Justice  Department  in  particu¬ 
lar,  decide  that  there  is  merit,  that  you  will  ask  for  it? 

Mr,  Barr,  Yes, 

Senator  DeConcini.  Is  that  a  safe  summary  of  whet  your  posi¬ 
tion  is? 

Mr.  Barr,  Yes,  we  have - 

Senator  DeConcini.  And  that  has  not  been  determined  as  of 
now? 

Mr.  Bark,  That  is  correct.  It  has  been  determined  that  we  want 
these  people  and  we  want  to  try  these  people,  and  the  best  way  of 
getting  custeK^  of  them  has  not  been  determined. 

Senator  DeConcini,  As  I  said,  Quintero  has  been  prosecuted,  but 
Gallardo  has  not,  and  I  call  that  to  your  attention  for  the  possibili¬ 
ty  of  extradition  by  the  United  States,  I  realize  that  is  a  judgment 
for  the  Justice  Department  to  make. 
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Does  it  occur  to  you  that  our  policy  may  have  been  to  let  Mexi¬ 
can  justice  do  justice,  instead  of  our  extraditing,  because  of  the  di^ 
iicult  or  embarrassing  or  awkward  international  position  that 
might  put  us  into? 

Mr.  Barr.  There  are  Mexican  citizens  who  were  taken  out  of 
Mexico  for  trial  in  the  United  States. 

Senator  DeConcini.  Right. 

Mr.  Barr.  The  Mexican  Government  has  objected  to  that. 

Senator  DeConcini.  Some  of  those  were  not  extradited. 

Mr.  Barr.  Correct.  The  Mexicans  have  objected  to  that  process. 
They  filed  formal  diplomatic  protests.  The  legality  of  that  informal 
rendition  is  now  before  the  Supreme  Court.  It  has  been  a  sore  point 
in  our  relations  with  Mexico. 

Senator  DeConcini.  Wouldn’t  it  be  better,  if  you  have  a  sore 
point,  to  have  one  where  you  proceeded  through  the  proper  extradi¬ 
tion  requests,  and  then  if  you  couldn't  agree  to  that,  at  least 
doesn’t  that  make  more  sense? 

Mr.  Barr.  If  we  could  get  custody  through  extradition,  it  would 
make  a  lot  of  sense. 

Senator  DeConcini.  Do  we  know  if  everyone  indicted  in  the  Ca- 
marena  case  is  in  custody  in  Mexico? 

Mr.  Barr.  I  don’t  know  the  answer  to  that. 

Senator  DeConcini.  Could  you  supply  us  with  that?  I  am  inter¬ 
ested  in  that  case.  J>o.you  believe  the  Justice  Department  has  done 
everything  in  its  power  to  successfully  bring  every  individual  in¬ 
volved  in  the  Camarena  case  to  justice,  or  have  you  looked  at  this 
case  at  all? 

Mr.  Barr.  1  have  looked  at  the  case.  I  am  quite  interested  in  the 
case.  This  was  a  DEA  agent  that  was  tortured  and  killed. 

Senator  DeConcini.  Indeed  he  was,  and  his  family  happens  to 
live  in  my  State.  You  are  personally  involved  in  the  case,  then? 

Mr.  Barr.  Yes. 

Senator  DeConcini.  And  intend  to  continue  to  do  so,  including 
the  question  of  extradition? 

Mr.  Barr.  Yes. 

Senator  DeConcini.  Thank  you.  My  time  is  up.  Mr.  Barr,  I  know 
you  are  going  to  be  so  glad  to  get  out  of  here,  so  I  am  not  going  to 
hang  around  and  ask  you  some  more  questions.  I  will  submit  some 
questions,  if  you  would  not  mind  having  you  and  your  people  put 
together  some  answers  for  us. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Metzenbaum. 

Senator  Metzenbaum.  Mr.  Barr,  it  is - 

The  Chairman.  Before  you  begin,  Senator,  I  know  1  told  you  that 
I  am  going  to  wait  until  the  end  to  ask  the  rest  of  my  questions, 
and  I  have,  I  suspect,  somewhere  between  half  an  hour  and  45  min¬ 
utes  of  questions,  if  that  long,  and  I  want  to  make  sure  that  the 
Senators  that  remain  that  have  questions,  there  is  no  time  limita¬ 
tion,  but  do  you  have  any  rough  idea  how  much,  so  we  could - 

Senator  Metzenbaum.  Just  15  or  20  minutes. 

The  Chairman.  So,  my  ^ess  is  that  by  6  o’clock,  God  willing  and 
the  creek  not  rising,  we  will  be  able  to  end  this  hearing. 


12.^ 


Senator  Metzenbaum.  Mr.  Barr,  it  is  good  to  see  you  again.  I 
wasn’t  sure  I  was  coming  back  with  additional  questions,  but  the 
staff  informed  me  that  you  would  be  unhappy  if  the  hearing  con- 
eluded  too  early,  so  I  thought  1  would  come  over  and  accommodate 
you.  [Laughter.] 

The  Justice  Department  has  consistently  supported  ending  the 
McCarran>Ferguson  antitrust  exemption  for  the  insurance  indus¬ 
try.  Most  recently,  during  the  Reagan  administration,  the  Justice 
Department  testiHed  before  my  Antitrust  Subcommittee  in  favor  of 
eliminating  special  antitrust  protections  for  the  insurance  compa¬ 
nies. 

Charles  Rule,  the  Assistant  Attorney  General  of  the  Antitrust 
Division,  was  frank  to  state  that  there  was  "no  justification  today" 
for  the  antitrust  exemption  for  the  business  of  insurance.  He  also 
testifled  that  "the  insurance  industry  has  no  inherent  characteris¬ 
tic  that  requires  its  protection  from  competition,"  and  that  "repeal 
of  the  antitrust  exemption  for  the  business  of  insurance  should 
generate  benefits  for  consumers." 

In  light  of  this  strong  statement  of  support  from  the  Justice  De- 
{lartment  for  repealing  the  McCarran-Ferguson  antitrust  exemp¬ 
tion  and  the  reasoning  on  which  it  was  based,  can  I  assume  that 
the  Justice  Department  will  continue  to  support  efforts  to  mod  '.y 
McCarran-Ferguson  and,  thereby,  end  special  antitrust  treatment 
for  the  insurance  industry? 

Mr.  Barr.  Senator,  I  haven’t  discussed  this  issue  ;^et  with  Jim 
Rill,  but  I  will  tell  you  that  my  general  disposition  is  to  be  very 
skeptical  of  exemptions  from  antitrust  for  sectors  of  industry.  I 
think  that  we  should  rely  on  healthy  competition,  and  so  I  am  very 
skeptical.  Someone  would  have  to  make  a  very  compelling  case  for 
continuing  an  exemption  from  antitrust  law,  but  I  haven't  explored 
this  yet  with  Mr.  Rill. 

Senator  Metzenbaum.  If  it  is  possible  for  you  to  respond  to  that 
question  before  the  matter  comes  to  the  floor,  I  would  be  grateful 
tf  you. 

Mr.  Barr.  Certainly,  Senator. 

Senator  Metzenbaum.  Along  that  line,  some  years  ago,  the  dis- 
linppiished  ranking  member  of  this  committee  and  I  authored  legis¬ 
lation  to  provide  an  antitrust  exemption  for  joint  research  efforts 
in ''  '  ’  ' 


Senator  Metzenbaum.  1  thought  that  was  far  enough,  not  to  go 
beyond  that.  There  is  now  pending  before  the  Congress  a  proposal 
to  provide  an  exemption  for  joint  production  efforts.  There  is  some 
division  in  Congress  on  that  subject.  Would  you  support  or  oppose 
legislation  to  provide  an  antitrust  exemption  for  joint  production 
efrorts  of  industry  in  this  country? 

Mr.  Barr.  My  understanding,  Senator,  is  that  it  is  not  an  exemp¬ 
tion,  but  that  it  is  the  rule  of  reason  test,  taking  it  out  of  per  se 
violation  and  treating  it  under  rule  of  reason. 

Senator  Metzenbaum.  I  don’t  really  believe  that  is  correct.  It 
would  apply  single  damages,  but  I  don’t  believe  that — my  recollec¬ 
tion  is,  I  don't  think  it  refers  to  the  rule  of  reason  becoming  appli¬ 
cable.  I  think  it  is  an  exemption  along  the  lines  of  the  exemption 
we  provided  for  research  maybe  5  or  7  years  ago,  and  I  am  ques- 


53-053  0-92-5 


12$ 


tioning  you  as  to  whether  or  not  you,  as  the  chief  law  enforcement 
officer,  the  chief  attorney  for  the  country,  would  think  that  serves 
this  Nation’s  interests. 

Some  of  us  think  that  provides  an  almost  open  loophole  to  vio¬ 
late  antitrust  laws,  although  it  wouldn’t  be  a  violation  if  you 
changed  the  law,  of  course,  so  I  think  your  position  on  that  is  very 
significant,  and  I  would  appreciate  your  telling  me  what  your 
thinking  is,  assuming  that  it  is  not  the  rule  of  reason  about  which 
we  are  speaking. 

Mr.  Barr,  I  would  have  to  study  that.  Senator,  but  I  would  be 
certainly  willing  to  give  you  my  reaction  after  I  have  had  a  chance 
to  look  at  it. 

Senator  Metzenbaum,  Would  you  be  good  enough  to  do  that  as 
promptly  as  possible? 

Mr.  Barr.  Certainly. 

Senator  Mbtzenbaum.  Let  me  ask  you,  even  though  you  haven’t 
studied  it,  do  you  have  an  initial  reaction  to  the  idea  of  providing 
an  additional  exemption  from  the  antitrust  laws? 

Mr.  Barr.  I  would  like  to  study  the  matter  first  and  really  see 
what  the  issues  are. 

Senator  Mbtzenbaum.  Do  you  believe  consumers  should  have  a 
right  to  buy  at  discount,  assuming  the  seller  is  willing  to  sell  at 
discount? 

Mr.  Barr.  I  am  not  sure  what  you  mean  by  “right  to  buy  at  dis¬ 
count." 

Senator  Metzenbaum.  Well,  if  I  own  a  store  and  I  want  to  sell  to 
Senator  Biden  my  product  at  $65  and  maybe  the  list  price  of  that 
item  is  $80,  should  the  consumer  have  the  right  to  buy  it  from  me 
at  $65? 

Mr.  Barr.  I  think  that  discounters  should  be  able  to  discount 
their  products,  but  if  we  are  getting  into  the  resale  price  mainte¬ 
nance  issue,  I  also  think  that  distributors,  I  would  be  concerned 
about  a  rule  that  eviscerated  the  long-standing  right  of  manufac¬ 
turers  to  terminate  their  distributors,  as  long  as  it  is  not  part  of  an 
agreement  to  enforce  resale  price  maintenance.  I  believe  that 
resale  price  maintenance  is  a  violation,  but  I  am  concerned  about 
abridging  the  rights  of  distributors.  I  know  you  have  le^lation  in 
this  area,  and  I  think  the  Department  has  taken  a  position  against 
it. 

Senator  Metzenbaum.  It  has  passed  the  Senate,  it  has  passed  the 
House,  and  are  you  sajdng  that  if  the  Congress  sent  it  to  the  Presi¬ 
dent,  that  you  would  think  that  legislation  ought  to  be  vetoed? 

Mr.  Barr.  I  think  there  is  a  veto  statement  out  on  that  bill,  and 
1  wouldn’t  anticipate  changing  it. 

Senator  Metzenbaum.  Well,  there  is  a  veto  statement  out  on  just 
about  every  bill,  so  we  can’t  go  on  that  basis.  [Laughter.] 

Do  you  believe  the  antitrust  laws — well,  I  will  skip  that.  I  ask 
you,  then,  do  you  believe  that  vertical  price-fixing  should  be  per  se 
illegal  under  the  antitrust  laws? 

Mr.  Barr.  1  don't  know  enough  about  that  issue  to  give  you  a 
response  right  now  off  the  top  of  my  head.  Generally,  I  believe  in 
enforcement  of  the  antitrust  laws.  My  view  is  that  they  are  an  es¬ 
sential  tool  to  maintaining  competition,  and  I  am  not- one  of  those 
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that  believes  that  the  market  itself  always  is  self-adjusting,  and 
certainly  not  self-adjusting  in  time  to  prevent  harm  to  consumers. 

If  I  felt  that  there  was  anticompetitive  conduct  going  on  that 
substantially  injured  competition,  I  wouldn't  hesitate  to  intervene. 
I  don't  hold  myself  out  as  an  expert  in  antitrust  law,  and  I  rely 
heavily  and  will  rely  heavily  on  Jim  Rill  in  this  area,  and  I  am 
generally  satisfied  with  the  direction  that  he  has  taken  things.  I 
t^hink  he  has  carried  out  a  strong  enforcement  policy. 

Senator  Metzenbaum.  Mr.  Barr,  I  think  I  left  the  resale  price 
maintenance  issue  too  rapidly.  Under  the  Supreme  Court  decisions, 
as  you  know,  resale  price  maintenance  is  per  se  itlegah  Now,  the 
problem  has  then  developed  as  to  what  are  the  evidentiary  s^nd- 
ards  that  have  to  be  used,  and  you  indicated  that  there  is  as  veto 
message  out  on  it,  but  that  was  under  Mr.  Thornburgh,  which  I 
assume  had  interceded  with  the  President. 

My  real  question  to  you  has  to  do  with  what  does  Mr,  Barr  think, 
because  what  we  are  talking  about  here  isn't  very  complicated.  It 
really  has  to  do  with  whether  or  not  I,  as  a  local  merchant,  can  sell 
my  product  to  a  consumer  at  whatever  price  I  want  to  sell  it,  as¬ 
suming  all  other  things  are  equal,  or  whether  a  manufacturer  can 
tell  me  I  have  to  sell  it  or  can  tell  me  that  I  must  sell  it  at  a  higher 
price. 

The  issue  that  has  complicated  the  subject  isn't  whether  our 
resale  price  maintenance  is  or  is  not  illegal,  the  issue  has  been 
what  is  the  evidentiary  standard  that  must  be  used,  and  it  is  in 
this  area  that  I  think  the  position  of  the  administration— we  are  in 
an  economically  distressed  America,  we  are  in  an  America  where 
people  are  having  trouble  finding  the  money  to  buy  the  shoes  for 
their  children  and  clothes  and  a  TV,  if  they  want  it,  or  whatever 
the  case  may  be,  or  a  new  refrigerator. 

The  question  is,  Will  you,  as  the  Attorney  General,  support  the 
ri^ht  of  individuals  to  buy  at  the  lowest  possible  price  from  the  dis¬ 
tributor  or  the  dealer,  and  support  the  concept  of  that  individual 
being  able  to  go  to  court  to  protect  his  or  her  right? 

I  think  it  is  a  basic  question.  It  isn't  a  question  of  what  the  mes¬ 
sage  is  that  is  out  there,  it  isn't  a  question  of  whether  you  believe 
or  don't  believe  in  RPM.  The  question  really  is  will  you  support 
our  clarifying  the  law  sufficiently  to  make  it  possible  for  dealers  to 
sell  at  the  lowest  price  that  they  want  to  sell  it  to  the  consumer, 

Mr.  Bahb.  Senator,  as  I  said,  I  am  not  an  expert  in  this  area,  but 
my  understanding  of  the  issue  is  whether  or  not  we  are  going  to 
overrule  Supreme  Court  cases.  My  understanding  is  that,  under 
current  law,  if  a  manufacturer  terminates  a  distributor  on  the  com¬ 
plaint  of  another  distributor,  then  that  is  not  considered  enough  to 
establish  a  per  se  violation  of  resale  price  maintenance,  that  cur¬ 
rent  law  requires  that  the  complaint  from  the  complaining  distrib¬ 
utor  involve  some  kind  of  agreement  with  the  manufacturer  to  ter¬ 
minate  the  discounting  distributor,  in  order  to  enforce  resale  price 
maintenance,  and  that  is  the  standard  now  under  Supreme  Court 
interpretation  of  present  antitrust  law,  and  that  what  you  want  to 
do  is  reduce  the  evidentiary  standard  so  that  the  complaint  alone 
from  another  distributor  could  be  taken  into  account,  could  go  to 
the  jury  and  there  would  be  no  requirement  of  having  to  show 
some  kind  of  agreement  to  enforce  a  resale  price  maintenance. 
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So,  the  way  I  understand  the  issue  is  whether  we  are  going  to 
change  existing  law,  not  whether  I  am  committed  to  enforcing  ex¬ 
isting  law.  I  am  committed  to  enforcing  existing  antitrust  law.  I  be¬ 
lieve  in  competition  and  I  believe  that  consumers  are  ultimately 
served  by  maximum  competition,  but  we  do  also  believe,  and  have 
for  a  long  time,  that  manufacturers  should  have  a  right,  within 
certain  limits,  to  determine  who  is  going  to  be  their  distributor. 

The  way  this  has  been  explained  to  me  by  the  antitrust  experts 
in  the  Department  of  Justice  is  that  the  evidentiary  standard  in 
your  bill  would  go  so  far  as  to  really  substantially  impair  and 
abridge  the  right  of  a  manufacturer  to  terminate  a  distributor,  and 
I  am  relying  on  that  advice  and  that  expertise. 

Senator  Metzenbaum.  What  we  are  really  talking  about  isn't 
complicated.  That  is  not  the  issue.  The  issue  is  really  whether  or 
not  you  believe  in  free  enterprise.  I  happen  to  believe  in  free  enter¬ 
prise,  and  I  am  sure  you  do,  and  I  am  sure  the  President  does.  But 
free  enterprise  is  meaningless,  if  you  provide  evidentiary  standards 
that  are  either  impossible  or  almost  impossible  for  a  plaintiff  to 
maintain. 

What  we  are  talking  about  here  is  not  the  question  of  what  the 
law  is,  because  there  is  no  question  that  resale  price  maintenance 
is  illegal  under  Supreme  Court  decisions,  and  there  is  no  question 
that,  under  my  proposal,  there  must  be  a  causal  connection  be¬ 
tween  the  complainant  and  the  terminator. 

Now,  the  question  really  is  can  we  get  the  administration  to  join 
with  us  in  support  of  that  free  enterprise  concept  that  makes  it 
possible  for  people  who  are  very  much  in  economic  distress  or  may 
not  be  in  economic  distress,  but  many  are  at  this  time,  to  be  able  to 
buy  at  a  discount,  without  the  seller  being  fearful  of  being  termi¬ 
nated,  and  somehow  1  think  there  has  been  misinterpretation  at 
the  White  House,  somehow  it  has  been  made  into  a  bugaboo  that 
doesn’t  exist,  but  it  is  as  pro-free  enterprise  as  anything  the  U.S. 
Chamber  of  Commerce  could  maintain. 

What  I  am  asking  you  is — and  I  appreciate  the  fact  that  you  are 
not  an  authority  on  this  subject — but  what  I  am  asking  you  to  do  is 
to  reevaluate  this  issue,  so  that  there  will  not  be  a  Presidential 
threat.  It  came  about,  I  am  sure,  by  reason  of  Dick  Thornburgh's 
recommending  that  to  the  President.  I  am  asking  you  to  reexamine 
it  personally,  because  I  think  you  are  an  intelligent  man  and  I 
think  you  will  come  to  the  conclusion  that  the  right  thing  to  do  is 
to  make  it  possible  for  the  dealers  to  sell  at  a  discount. 

Mr  Barr.  I  am  always  prepared  to  take  another  look  at  a  legal 
issue  and  a  policy  issue,  as  well,  so  I  will  be  glad  to  reexamine  it. 

Senator  Metzenbaum.  You  are  described  as  a  conservative,  I 
think  this  is  a  conservative  point  of  view,  but  I  think  it  has  been 
misinterpreted  by  some  at  the  White  House,  and  I  would  appreci¬ 
ate  your  looking  at  it. 

Am  I  all  right  on  time? 

The  Chairman.  Senator  Leahy  is  here,  but - 

Senator  Metzenbaum.  I  won’t  be  too  much  longer. 

During  the  last  decade,  an  avalanche  of  bank  mergers  went  vir¬ 
tually  unchallenged  by  the  Department’s  Antitrust  Division.  Al¬ 
though  the  Department  reviewed  over  9,000  bank  merger  applica- 
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tions  from  1986  to  1990,  it  didn't  bring  a  single  court  case  to  stop  a 
merger. 

Then,  in  1990,  in  the  face  of  two  undeniably  anticompetitive 
bank  mergers  in  New  England  and  Hawaii,  the  Department  finally 
took  action  to  block  those  mergers  in  court.  Now,  as  you  know,  in 
the  last  6  months  there  has  been  a  veritable  wave  of  consolidation 
and  it  has  swept  through  the  banking  industry.  The  bank  mergers 
that  have  been  proposed  include  the  three  largest  in  U,S-  history. 
Chemical  Bank  with  Manufacturers  Hanover,  NCNB  with  C&S 
Sovran,  and  Bank  America  with  Security  Pacific. 

According  to  industry  analysts,  over  35,000  jobs  may  be  lost  as  a 
result  of  these  bank  mergers.  In  addition,  bank  concentration 
levels  will  literally  go  through  the  roof  in  many  Western  and 
Southern  States,  as  well  as  the  State  of  New  York. 

For  consumers  and  for  small-  and  medium-size  businesses,  con¬ 
solidation  of  this  magnitude  means  paying  higher  interest  rates 
and  finding  it  even  more  difficult  to  obtain  bank  loans,  I  don't  have 
to  tell  you  how  bad  the  economy  is,  and  I  don't  have  to  tell  you 
that  banks  have  already  tightened  up  on  their  tending,  without 
this  added  pressure. 

The  Department  of  Justice  and  the  banking  regulatory  agencies 
will  be  reviewing  every  one  of  the  proposed  mergers,  to  determine 
its  effect  on  competition  generally.  It  is  my  view  that  the  Depart¬ 
ment  of  Justice  should  take  the  lead  role  in  reviewing  these  pro¬ 
posed  bank  mergers,  to  determine,  among  other  things,  how  they 
would  affect  consumers  and  small  or  medium-size  businesses,  who 
are  the  most  vulnerable  customers  in  any  banking  market 

As  I  understand  it,  the  President  himself  would  reportedly  agree 
with  my  view  of  the  Department's  role  for  bank  mergers.  You  may 
recall  that,  in  1984,  George  Bush  chaired  a  task  force  on  regulation 
of  financial  services  which  recommended  that  '‘all  anti-competitive 
analysis  for  bank  mergers  be  performed  by  the  Department  of  Jus¬ 
tice,  utilizing  normal  antitrust  standards.'^ 

My  question  to  you,  Mr.  Barr,  is:  Will  the  Department  take  an 
active  role  in  bank  mergers  and  challenge  those  with  anticompeti¬ 
tive,  effects,  whether  or  not  it  has  the  support  of  the  Fed  or  the 
other  banking  agencies? 

Mr.  Bahr.  I  think  we  have  just  demonstrated  that.  I  believe  that 
both  the  Hawaii  case  and  the  New  England  Bank  case  were  cases 
in  which  the  regulators  approved  the  merger.  And  as  you  know, 
they  were  challenged  by  the  Department  of  Justice.  So  I  think 
under  Jim  Rill's  leadership,  the  division  is  going  to  be  looking  at 
bank  mergers  and  wouldnT  hesitate  to  challenge  them  regardless 
of  what  position  the  Federal  regulators  ultimately  took  on  it 

Senator  Metzenbaum.  As  you  know,  the  Antitrust  Division  will 
shortly  be  coining  out  with  its  analysis  of  the  NCNB/CNS  Sovran 
merger.  Assuming  that  they  take  the  position  that  the  merger 
should  not  go  through,  will  the  Department  of  Justice  go  to  court 
to  block  the  merger  or  seek  significant  divestiture? 

Mr.  Barr.  I  can't  answer  that.  I  will  have  to  wait  and  see  what 
position  they  t^e  and,  you  know,  whether  it  is  significant  divesti¬ 
ture  or  some  divestiture  or  whatever  the  proper  resolution  of  their 
concerns  might  be. 

Senator  Metzenbaum,  Thank  you,  Mr.  Chairman. 
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The  Chairman.  Thank  you,  Senator  Metzenbaum. 

Senator  Leahy. 

^nator  Leahy.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  in  your  earlier  discussion  with  Senator  Thurmond  on 
habeas  corpus,  it  left  a  couple  questions  in  my  mind.  I  share  with 
you  and  others  the  concern  about  getting  finality-  I  am  not  con¬ 
vinced  that  there  are  many  criminals,  especially — well,  certain 
types  of  crimes,  whether  there  is  any  rehabilitation  that  is  ever 
going  to  occur  within  the  prisons.  But  I  do  think  that  there  is  a 
deterrent  effect,  especially  with  some  of  the  crimes  and  sentences. 
But  that  deterrent  effect  is  diminished,  and  if  there  is  any  chance 
at  rehabilitation,  it  is  out  the  window  if  the  whole  time  the  person 
is  there  is  spent  in  just  one  appeal  after  another.  It  has  been  my 
experience  that  they  tend  to  forget  why  they  are  there,  but  their 
whole  feeling  wraps  around  did  my  lawyer  wear  the  wrong  tie  this 
day,  speak  this  wrong  way  to  a  juror. 

I  know,  being  here  in  the  U.s.  Senate  for  a  dozen  years  or  more, 
I  pick  up  my  hometown  paper  and  find  cases  where  people  I  had 
prosecutM  before  I  came  to  the  Senate  were  still  going  through  a 
series  of  habeas  corpus. 

So  having  said  that,  I  agree,  as  everybody  else  does,  there  should 
be  finality.  I  am  concerned,  however,  that  with  the  expression  of 
justifiable  frustration  on  the  part  of  prosecutors,  judges,  everybody 
else,  we  not  throw  the  constitutional  baby  out  with  the  bath  water. 

The  Justice  Department  supported — and  the  reason  I  raise  this 
in  response  to  one  of  your  answers  in  responding  to  Senator  Thur¬ 
mond,  speaking  of  the  crime  bill  that  is  now  before  us,  the  Depart¬ 
ment  of  Justice  supported  the  provision  of  the  Senate  crime  bill 
that  bars  Federal  court  review  of  any  claim  that  has  been  fully  and 
fairly  adjudicated  by  a  State  court. 

Now,  I  am  told  by  constitutional  experts  in  reading  that,  that 
even  if  a  Federal  court  believed  that  a  prisoner’s  fundamental  con¬ 
stitutional  rights  have  been  violated — for  example,  by  depriving 
him  of  competent  counsel  or  by  coercing  his  confession  or  by  admit¬ 
ting  a  taini^  identification  into  evidence,  all  things  that  have  hap¬ 
pened  and  shown  up  on  appeals — ^the  court  would  be  powerless  to 
do  anything  to  act. 

Does  that  come  into  a  bit  of  statutory  overkill? 

Mr.  Barr.  If  that  is  what  it  meant,  but  that  is  not  my  under¬ 
standing  of  full  and  fair.  Full  and  fair  was  a  standard  that  was 
adopted  by  the  Senate  in  1983  and  then  again  last  year.  In  1983, 
the  Senate  report  actually  laid  out  what  I  thought  were  the  appro¬ 
priate  parameters  of  the  full  and  fair  standard  of  review.  And  inef¬ 
fective  assistance  of  counsel  would  not  be  precluded,  would  have  to 
be  considered,  obviously,  there  would  not  only  be  procedural 
review,  but  substantive  review  as  well. 

Now,  the  Senate  version  did  not  have  any  definition  of  full  and 
fair  in  the  bill  itself,  and  I  recognize  that  after  it  passed  the 
Senate,  some  groura  raised  concerns  about  the  fact  that  there  was 
no  definition  of  full  and  fair,  and  it  was  susceptible  to  interpreta¬ 
tion  that  would  preclude  appropriate  levels  of  review  in  the  Feder¬ 
al  system.  So  I  am  hopeful  that  if  we  can  get  a  crime  bill  out  of  the 
Conference  Committee,  we  can  work  on  some  kind  of  version  of 
habeas  that  would  clarify  that. 
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Senator  Leahy.  Well,  let  us  assume  arguendo  that  the  Senate 
bill  meant  the  way  I  described  it  or  meant  what  I  said,  that  it 
would  preclude  these,  would  preclude  reviews  under  these  circum* 
stances,  the  incompetent  counsel  and  so  on.  Is  my  understanding 
correct  that  that  is  not  something  you  would  favor? 

Mr.  Barr.  That  is  right. 

Senator  Leahy,  Would  a  more  balanced  approach  to  habeas 
reform  be  to  enact  reasonable  time  limits,  restrict  successive  peti¬ 
tions,  but  protect  that  historic  right  to  review  of  petitioners’  F^er- 
al  constitutional  claims? 

Mr.  Barr.  Yes.  £^sentially  I  want  a  rule  of  deference  in  the 
review.  And - 

Senator  Leahy.  How  would  you  describe  your  concept  of  rule  of 
deference,  Mr.  Barr? 

Mr.  Barr.  Procedural  safeguard,  and  that  there  was  a  reasonable 
finding  of  fact  and  application  of  the  law  to  those  facts.  Not  com¬ 
plete  de  novo  where,  you  know,  it  is  a  close  question,  reasonable 
men  or  women  may  differ,  and  even  though  17  State  court  judges 
have  reached  this  conclusion,  1  would  have  gone  the  other  way,  and 
so  I  am  going  to  sweep  aside  the  entire  State  process. 

But  that  is  essentially  the  standard  of  review  that  I  would  seek. 

Senator  Leahy.  Have  you  looked  at  what  the  Federal  Judicial 
Conference,  which  is  comprised  of  some  of  the  most  respected  mem¬ 
bers  of  the  Federal  bench,  have  you  looked  at  what  they  have  said 
about  the  administration's  recommendations  on  habeas  reform? 

Mr.  Barr.  I  am  not  sure  if  we  are  talking  about  the  same  thing, 
but  1  did  look  at  the  fact  that  a  number  complained  that  the 
Senate  version  did  not  have  a  definition  in  it  and  that  therefore 
the  standard  was  uncertain  and  they  were  opposed  to  full  and  fair 
as  the  sole  standard.  And  that  is  why  we  would  like  to  work  out 
some  kind  of  definition  in  the  conference. 

Senator  Leahy.  Do  you  agree  with  their  conclusion,  the  one  you 
have  described? 

Mr.  Barr.  Well,  we  have  testified  as  to  what  we  mean  by  full 
and  fair,  and  if  it  is  a  question  of  pinning  it  down  in  statutory  lan¬ 
guage,  we  are  willing  to  do  that. 

Senator  Leahy.  If  the  final  version  of  the  crime  bill  came  out 
with  the  Senate  version  of  habeas  reform,  would  you  favor  that? 

Mr.  Barr.  The  way  it  has  passed? 

Senator  Leahy.  Yes.  The  way  it  passed  the  Senate.  If  the  final 
bill — actually  I  will  make  the  question  easier  for  you.  If  the  Con¬ 
gress  passed  a  bill  just  on  habeas  reform,  separate  from  all  the 
other  issues  that  may  be  in  the  crime  bill,  but  just  on  habeas 
reform,  and  it  was  in  the  form  the  U.S.  Senate  passed  it  in  the 
crime  bill,  would  you  be  in  favor  of  the  President  signing  such  leg¬ 
islation? 

Mr.  Barr.  Provided  people  understood  what  we  meant  by  full 
and  fair. 

Senator  Leahy.  But  somebody  reading  it  could  take  the  same 
view  that  the  Federal  Judicial  Conference  did  that  the  definition  is 
not — that  it  is  not  your  definition,  for  example. 

Mr.  Barr.  That  is  an  argument  for  putting  in  the  definition,  but 
as  1  said,  we - 
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Senator  Leahv.  That  is  my  point.  I  mean,  what  I  am  saying — and 
this  matter  still  has  to  go  to  conference.  I  am  seeking  perhaps  some 
guidance  before  we  go  to  conference.  I  have  not  made  up  my  own 
mind  whether  I  want  to  be  a  conferee  on  it  or  not,  because  I  don't 
know  whether  it  is  going  to  be — what  kind  of  an  exercise  it  might 
be.  But  assuming  I  am  a  conferee,  is  it  fair  to  say  the  nominee  for 
Attorney  General  of  the  United  States  does  not  feel  that  the  word¬ 
ing  of  the  habeas  provision,  the  wording  is  adequate  in  the  Senate 
version  and  needs  some  work?  And  the  conference,  of  course,  has 
the  ability  to  do  that  work  prior  to  the  final  bill  being  enacted. 

Mr.  Barr,  The  wording  is  adequate  if  people  mean  what  we 
think  it  means.  This  is  language  that  has  passed  the  Senate  twice. 

Senator  Leahy.  Would  you  add  to  the  language? 

Mr,  Barr,  I  would  be  willing  to  clarify  the  language  if  that  is 
what  it  takes  to  get  the  full  and  fair  standard,  as  we  understand  it, 
through. 

Senator  Leahy.  Do  you  take  as  a  serious  concern  the  Federal  Ju¬ 
dicial  Conference’s  alarms  that  they  have  raised? 

Mr.  Barr.  I  took  very  seriously  their  comment  that  they  were 
concerned  that  there  was  no  definition  of  full  and  fair.  That  is  how 
I  understood  the  thrust  of  their  position. 

Senator  Leahy.  That  is  not  just  a  case  of  them  being  soft  on 
crime  or  anything  like  that? 

Mr.  Barr.  I  don’t  think  I  have  accused  them  of  being  soft  on 
crime. 

Senator  Leahy.  I  am  not  suggesting  you  have.  I  am  trying  to  an¬ 
ticipate  arguments  others  may  raise.  These  are  judges  who  end  up 
having  to  deal  with  this  issue  day  in  and  day  out.  They  go  across,  I 
suppose,  the  ideological  spectrum.  But  is  it  fair  to  say  we  should 
take  seriously  their  concerns?  You  do;  is  that  correct?  I  don’t  want 
to  put  words  in  your  mouth,  but  do  you? 

Mr,  Barr.  1  pay  careful  consideration  to  their  concerns. 

Senator  Leahy,  Do  they  have  merit? 

Mr.  Barr.  You  can  take  any  statute  that  has  been  passed  by 
Congress  and  say  let’s  put  in  a  definition  of  a  particular  term.  If 
that  is  what  it  takes,  if  it  is  an  accurate  definition,  then  I  would 
support  that.  If  people  are  satisfied  that  the  meaning  is  as  we  say 
the  meaning  is,  then  there  may  not  be  a  need  to  define  it.  I  am  not 
opposed - 

Senator  Leahy.  We  could  do  that  with  any  statute,  I  understand. 
But  on  this  particular  one,  do  you  take  seriously  their  warning? 

Mr.  Barr.  I  think  that  they  say  that  they  are  not  satisfied  that 
the  standard  is  clear  enough.  I  think  it  is  clear,  and  I  think  the 
legislative  history  can  make  it  clear.  But  1  don’t  think  the  point 
they  have  raised  is  frivolous. 

^nator  Leahy.  McCleskey  v.  Zbn^  on  habeas  corpus  b^ically 
states  a  prisoner  should  be  limited  to  one  bite  of  the  apple  in  Fed¬ 
eral  court.  As  I  read  McCleskey,  it  fairly  well  followed  the  Powell 
Committee’s  recommendation.  Do  you  read  it  that  way? 

Mr.  Barr.  In  what  respect? 

Senator  Leahy.  On  habeas  corpus. 

Mr.  Barr.  But  I  mean  in  what  respect  did  they  follow  the  Powell 
Committee? 
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Senator  Leahv.  Well,  that  there  should  be  this  limitation  on 
habeas,  basically  the  one  bite  at  the  apple. 

Mr.  Barr.  I - 

Senator  Leahy.  Do  you  recall  the  Powell  Committee  recommend¬ 
ed  that  State  prisoners  be  limited  to  one  habeas  corpus  review  of 
their  constitutional  claims  in  Federal  court?  Justice  Rehnquist 
then  forwarded  that  on  to  the — I  believe  that  came  down  in  the  fall 
of  1989,  the  Powell  Committee.  Justice  Rehnquist  forwarded  it  to 
the  Congress  for  speedy  action  on  it.  The  101st  Congress  declined  to 
pass  the  Powell  Committee’s  proposals.  Then  when  the  Rehn¬ 
quist — the  Court  in  McCleskey  in  effect  wrote  them  in  in  the  deci¬ 
sion.  Do  you  agree  with  that? 

Mr.  Barr.  I  don't  know  if  they — I  don’t  know - 

Senator  Leahy.  They  took  the  same — they - 

Mr.  Barr.  The  general  approach  may  be  the  same.  I  am  not  sure 
exactly  what  the  standard — I  would  have  to  go  back  and  look  at 
what  Powell  said.  There  is  a  trap  door  in  the  one  bite  of  the  apple. 
It  is  one  bite  of  the  apple,  except — and  I  would  have  to  go  back  and 
look  at  McCleskey  and  look  at  Powell  to  see  exactly  what  the  loop¬ 
hole  is. 

Senator  Leahy.  The  Powell  Committee,  their  recommendations 
were  forwarded  to  the  Congress  by  the  Chief  Justice  but  not  adopt¬ 
ed  by  the  Congress.  My  reading,  at  least,  of  McCleskey  is  that  the 
Supreme  Court  then  adopted  it  themselves  in  there.  If  that  is  so,  is 
that  judicial  activism  on  the  part  of  this  very  conservative  Court? 

Mr.  Barr,  In  what  respect  would  it  be  activism? 

Senator  Leahy.  Well,  it  had  been  recommended  to  the  Confess 
to  do  it  by  congressional  action.  We  did  not,  so  they  wrote  it  in  by 
judicial  decision. 

That  is  the  way  I  have  always  heard  judicial  activism  described 
by  those  who  debate  it. 

Mr.  Barr.  Well,  I  would  have  to  go  back,  as  I  said,  and  look  at 
McCleskey  and  then  look  at  the  Powell  Commission. 

My  vague  recollection  is  that  the  standard  imposed  in  McCleskey 
is  not  as  strict  as  in  the  Powell  Commission  report.  Obviously  the 
Supreme  Court  can’t  adopt  the  Powell  Commission  report  because  I 
think  the  tradeoff  in  Powell  for  the  limitation  was  States  opting 

into  the  system  by  providing - paying  for  counsel.  I  am  not  sure 

the  Supreme  Court  can  insist  that  States  do  that  or  even  hold  that 
option - 

Senator  Leahy.  I  am  talking  about  the  part  of  Powell  which 
speaks  to  the  limitations. 

Mr.  Barr.  Again,  I  would  have  to  study  those  limitations. 

Senator  Leahy.  I  would  be  interested  in  your  views.  It  appeared 
to  me  to  be  the  same  judicial  activism  that  we  are  warned  could 
happen  only  in  a  liberally  oriented  Court.  I  just  wondered  whether 
there  were  two  types  of  judicial  activism,  good  judicial  activism  and 
bad  judicial  activism,  or  whether  we  went  to  a  more  pure  no  judi¬ 
cial  activism  standard. 

Mr.  Barr.  Well,  after - 

Senator  Leahy.  I  would  be  interested.  Obviously  your  confirma¬ 
tion  does  not  hang  on  that  issue,  but  it  would  be  an  interesting 
thing  if  we — maybe  for  the  sake  of  some  in  the  Senate  who  would 
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^ve  long  and  lengthy  speeches  about  judicial  activism,  whether 
indeed  they  ma^  have  overlooked  a  double  standard. 

Mr.  Barr.  I  will  give  vou  my  reaction,  Senator. 

Senator  Leahy.  Thank  you. 

Earlier  this  year,  the  Senate  voted  in  favor  of  an  amendment  by 
Senator  Symms  that  codified  an  Executive  order  and  gave  your 
office  the  authority  to  review  agency  regulations.  The  idea  was  to 
determine  whether  it  constituted  a  taking  under  the  fifth  amend¬ 
ment.  It  gives  the  AG  extraordinary  authority.  You  can  hold  up 
legislation.  In  fact,  you  could  hold  up  any  legislation  the  adminis¬ 
tration  didn't  like.  For  example*  the  Clean  Air  Act  or  health  and 
safety  le^slation  requiring  certain  actions  to  be  taken  by  people* 
could  be  held  up  as  being  a  taking  under  the  fifth  amendment. 

Is  that  just  throwing  in  another  bureaucratic  layer? 

Mr.  Barr.  I  hope  not. 

Senator  Leahy.  But  what  do  you  think  about  it? 

Mr.  Barr.  Well,  I  think,  obviously,  if  I  remember  the  Symms 
amendment  correctly,  is  that  the  amendment  that  says  that  if 
agency  action  is  found  to  result  in  a  taking,  then  the  payment  has 
to  come  out  of  the  agency's  appropriation? 

Senator  Leahy.  Basically. 

Mr.  Barr.  Well,  under  the  Constitution,  if  the  government  action 
is  later  found  to  a  taking  of  private  property,  I  think,  obviously, 
it  has  to  be  compensated.  I  think  one  way  to  avoid  unintended  tax* 
in^,  takings  that  Congress  itself  probably  hasn't  intended,  other¬ 
wise  the  money  would  have  been  appropriated  for  it,  that  one  way 
of  handling  that  is  to  have  the  department  responsible  pay  for  it. 

Senator  Leahy.  For  example,  it  was  first  proposed  on  wetlands 
legislation  and  then  did  not  go  on  that  It  was  then  put  on  the 
highway  bill,  as  I  understand  it.  It  was  a  fairly  sweeping  thin^  and 
it  made  me  go  back  and  read,  and  I  found  where  former  Solicitor 
General  Charles  Fried  was  talking  about  people  working  with  then 
Attorney  General  Meese,  and  he  said — he  was  speaking  specifically 
of  young  conservatives  working  with  him,  and  I  quote  Charles 
Fried  now — he  said,  “They  had  a  specific  aggressive  and,  it  seemed 
to  me,  quite  radical  project  in  mind,  to  use  the  takings  clause  of 
the  fifth  amendment  as  a  severe  break  upon  Federal  and  State  reg¬ 
ulation  of  business  and  property.  The  grand  plan  was  to  make  gov¬ 
ernment  pay  compensation  for  a  taking  of  property  every  time  its 
regulations  impinge  too  severely  on  a  property  right.” 

My  only  concern — suid,  obviously,  anybody  who  has  been  in  pri¬ 
vate  practice  has  dealt  in  cases  of  condemnation  and  takings  and 
seeking  just  compensation,  and  in  my  days  in  private  practice,  cer¬ 
tainly  1  had  cases  like  that  for  everj^hing  from  building  new  high- 
w^s  to  adding  on  to  shoreline. 

But  the  fact  that  the  Justice  Department  has  embraced  this 
amendment,  is  this  in  any  way  a  backdoor  attempt  to  frustrate 
congressional  intent  regarding  environmental  and  health  and 
safety  laws?  For  the  record,  what  is  your  response? 

Mr.  Barr.  This  amendment  has  passed,  hasn't  it? 

Senator  Leahy-  That's  right,  but  it  was  embraced  at  the  time. 

Mr,  Barr.  Excuse  me? 

Senator  Leahy.  I  am  talking  about  the  support  that  was  given  it 
at  the  time  it  was  before  the  Congress,  the  strong  support  that  was 
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given  by  the  Justice  Department.  concern  was,  because  the 
courts-^  1  was  just  referring  to  earlier  in  the  cases  I  have  han* 
died,  as  I  suppose  most  lawyers  have — ^the  courts  have  always  han¬ 
dled  this  question  of  condemnation,  government  taking,  and  there 
is  a  very  solid  body  of  law  in  this  country.  What  concerned  me  is 
why  the  Justice  Department  was  so  eager  to  back  this  amendment 
to  get  the  executive  branch  involved.  Was  that  to  frustrate  congres¬ 
sional  intent  regarding  environmental  or  health  and  safety  laws? 

Mr.  Barr.  Well,  I  don't  think  it  could  be  to  frustrate  congression¬ 
al  intent,  if  Congress  passes  this  second  statute.  I  assume  (ingress’ 
intent  is  that  they  want  to  avoid  takings  or,  if  takings  are  done  by 
regulation,  then  they  want  it  paid  for, 

Senator  Leahy,  why  is  it  needed  beyond  what  we  already  have? 
1  mean  it  is  on  the  highway  bill  now,  which,  of  course,  is  tira  up  in 
coni^erence,  but  when  it  passed  the  Senate,  it  had  strong  support 
from  the  Department  of  Justice. 

Mr.  Barr.  My  view  is - 

Senator  Leahy.  Why  do  we  need  this  extra?  That  is  all  I  am 
trying  to  figure  out. 

Mr.  Barr.  My  view  is  that  it  will  police  against  unintentional 
takings  that  result  in  substantial  cost  to  the  government  down  the 
road. 

Senator  Leahy.  I'm  sorry,  do  you  want  to  run  through  that  one 
again? 

Mr,  Barr.  I  assume  that  agencies  have  to  be  careful,  so  that  they 
do  not  engage  in  unintended  takings  that  lead  to  substantial  costs 
down  the  road.  If  the  government  puts  out  a  rule  that  is  adjudicat¬ 
ed  to  be  a  taking  down  the  road,  then  the  government  is  going  to 
have  to  pay  for  it.  What  this  statute  does  is  say  to  the  agencies, 
you  had  better  be  careful  when  you  are  framing  your  rules,  be¬ 
cause  if,  down  the  road,  this  is  going  to  result  in  substantial  paj^out 
by  the  government,  it  is  coming  out  of  your  hide,  so  I  assume  it  is 
there  to  promote  more  rational  decisionmaking.  I  assume  that  is 
the  reason  for  it,  and  I  assume  that  is  why  Congress  passed  it. 

Senator  Leahy.  Well,  Congress  passed  it  with  a  very,  very  strong 
urging  by  the  Department  of  Justice.  I  was  thinking,  for  example, 
how  the  executive  branch  can  get  involved  in  rulemaking  or  even 
sometimes  frustrating  congressional  intent.  I  look  at  what  happens 
at  EPA,  The  Administrator  takes  one  position,  and  0MB  comes  in 
and  says,  whoops,  a  different  position.  Does  this  give  those  who 
may  be  opposed,  in  this  case  EPA  taking  environmental  steps,  doe 
sit  mve  them  a  second  ability  to  stop  them? 

Mr.  Barr.  I  don't  know  the  answer  to  that.  I  assume  what  it  will 
mean  is  that  people  will  have  to  focus  on  the  potential  coste  or  the 
risk  of  costs  down  the  road,  and  since  we  are  trying  to  avoid  unex¬ 
pected  liabilities  on  the  part  of  the  government,  it  probably  is  a 
good  idea. 

Senator  Leahy.  When  the  U.S.  Sentencing  Commission  recently 
released  a  report  indicating  a  vast  majority  of  Federal  judges  op¬ 
posed  mandatory  minimum  penalties,  we  passed  thrae  here  in  Con¬ 
gress  v/ith  a  fair  amount  of  enthusiasm,  but  I  was  kind  of  struck  by 
Uiat. 

1  have  always  taken  the  position  that  there  are  certain  crimes  I 
feel  a  mandatory  minimum  sentence  makes  sense.  I  argued  that 
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early  as  a  prosecutor  and  voted  for  some  here.  But  1  was  struck  by 
the  Sentencing  Commission,  because  half  of  the  Federal  prosecu¬ 
tors  interviewed  in  the  study  also  thought  that  mandatory  mini- 
mums  were  bad  policy,  they  thought  that  some  were  too  harsh,  and 
many  resulted  in  too  many  trials. 

The  chief  Federal  judge  in  my  State,  Judge  Billings,  whom  I 
have  known  most  of  my  life,  wrote  to  me  and  said  this  type  of  stat¬ 
ute  denies  the  judges  the  right  to  bring  their  conscience,  experi¬ 
ence,  discretion,  and  sense  of  what  is  just  into  the  sentencing  proce¬ 
dure. 

You  must  have  looked  at  this,  and  1  would  ^ume  the  Depart¬ 
ment  of  Justice  has  an  ongoing  review  of  the  question  of  mandato¬ 
ry  minimum.  Can  you  tell  me  your  philosophy? 

Mr.  Barr.  I  have  asked  the  Criminal  Division  to  review  the  Sen¬ 
tencing  ^mmission  report  and  give  me  their  reaction,  and  it  is  a 
matter  I  will  be  taking  up  with  the  U.S.  attorneys,  the  Attorney 
General’s  Advisory  Committee,  which  represents  the  U.S.  attor¬ 
neys,  so  you  are  correct  in  saying  that  we  always  have  it  under 
review. 

I  can  tell  you  my  general  disposition,  and  that  is  that  mandatory 
minimums  are  an  important  tool  in  certain  limited  areas,  and  the 
two  areas  that  1  think  are  important  are  drugs  and  guns.  In  the 
drug  area,  I  think  they  are  a  valuable  tool,  because  they  are  neces¬ 
sary  to  help  dismantle  drug  organizations.  The  principal  Federal 
role  is  the  dismantling  of  drug  organizations  and,  as  you  know,  the 
way  that  has  to  be  done  or  is  usually  done  is  from  the  bottom  up, 
and  mandatory  minimums  give  the  prosecutor  the  leverage  that  I 
think  the  prosecutor  needs  to  work  our  way  up  the  chain  and  into 
an  organization. 

I  also  think,  given  the  gravity  of  the  drug  problem,  that  it  is  a 
strong  deterrent  and  we  need  that  kind  of  strong  deterrent,  and 
the  same  goes  in  the  gun  area.  Those  are  the  two  areas  where  I  am 
disposed  to  support  mandatory  minimums. 

We  also  get  complaints  about  them  and  we  are  reviewing  the 
Sentencing  Commission  report.  We  are  looking  at  some  areas 
where  potentially  mandatory  minimums  may  be  unjustified,  and  I 
am  also  concern^,  obviously,  about  prison  space. 

Senator  Leahy.  We  will  agree  that  there  is  a  serious  question. 
This  should  not  be  considered  as  something  just  locked  in  stone 
and  not  looked  at. 

Mr.  Barr.  Oh,  absolutely  not.  I  think  we  have  to  continue  to  took 
at  it. 

Senator  Leahy.  Let  me  talk  about  both  the  drugs  and  the  guns, 
because  these  are  both  areas  where  I  have  supported  mandatory 
minimums.  I  feel  anybody  using  any  kind  of  weapon  in  a  crime,  for 
example,  should  have  an  additional  penalty  separate  from  the 
crime  itself  for  that.  If  they  use  a  knife,  a  gun,  a  baseball  bat  in  a 
robbery,  for  example,  whatever  the  penalty  is  for  the  robbery, 
apply  that,  but  then  apply  a  separate  distinct  penalty  for  the  use  of 
the  weapon.  I  have  no  problem  with  that. 

I  have  no  problem  in  taking  as  strong  stand  as  we  can  against 
major  drugs.  But  what  concerns  me,  Mr.  Barr,  as  we  federalize 
more  and  more  things  that  are  basically  State  crimes — I  will  use 
drugs  first — that  there  are  some  of  the  cases,  possession  cases,  rela- 
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tively  minor  possesaion  cases  which  would  ordinarily  be  handled  at 
the  State  level  within  some  concept  of  how  the  State  feels  about 
them  or  how  the  prosecutors,  the  judges,  and  so  on  in  the  State 
feel,  and  I  worry  that  there  may  be  a  temptation  for  an  overly  am¬ 
bitious  U.S.  attorney  to  simply  say  here  is  a  great  way  to  make  sta¬ 
tistics,  I  sent  29  people  to  jail  last  month  or  last  week  or  whatever 
the  reporting  period  might  be,  and  they  all  turn  out  to  be  relative¬ 
ly  minor  cases  that  normally  would  have  been  handled  by  the  sher¬ 
iffs  department  or  the  police  department  or  the  local  prosecutor, 
and  we  have  been  handling  it  considerably  different,  the  difference, 
however,  being  that,  if  it  is  handled  in  the  Federal  court,  it  has  got 
a  mandatory  minimum,  and  something  that  might  have  been  a  fine 
or  a  very  short  incarceration  in  a  State  court,  for  precisely  the 
same  offense,  becomes  a  serious  Federal  prison  term. 

We  also  have  passed,  and  the  law  came  out  of  here,  we  have 
made  gas  station  holdup  murder  a  Federal  crime.  Normally,  the 
police  departments  will  go  after,  if  the  gun  could  have  conceivably 
have  gone  in  interstate  commerce,  which  virtually  every  gun  would 
have,  so  instead  of  the  sheriffs  department  or  the  police  depart¬ 
ment  or  the  State  police  or  whatever  going  down  to  handle  it,  it 
can  be  the  FBI. 

There  are  a  lot  of  things  I  would  like  to  see  the  FBI  go  after.  I 
think  most  States,  most  local  jurisdictions,  their  police  and  their 
prosecutors  are  perfectly  competent  to  handle  gas  station  stickups, 
whether  there  is  a  murder  or  not,  but  they  are  not  equipped  to 
handle  BCCl  or  handle  a  msgor  drug  cartel  or  organized  crime  or 
anjdhing  else. 

Does  that  worry  you,  that  perhaps  we  are  taking  valuable  re¬ 
sources  of  the  Department  of  Justice  away  from  them,  simply  be¬ 
cause  it  looks  good  in  passing  crime  legislation  here? 

Mr.  Barr.  I  think  we  have  to  be  very  cautious  at  the  Federal 
level  about  federalizing  activity  that  should  be  controlled  by  the 
State  local  enforcement  authority.  I  think  that  in  Federal  law  en¬ 
forcement,  we  have  to  be  constantly  on  our  guard  to  make  sure 
that  our  policies  make  some  sense  and  that  we  are  not  out  there 
dealing  with  low-level,  serious,  but,  nevertheless,  low-level  criminal 
activity  from  the  Federal  Government  standpoint,  activity  that 
could  be  just  as  effectively  handled  by  the  State. 

I  think  we  can  go  about  that  in  two  ways:  First,  1  think  we  have 
to  make  sure  that  if  we  are  employing  the  Federal  tools  on  some¬ 
one  who  may  appear  to  be  a  small-time  offender,  it  is  for  a  specific 
policy  objective.  For  example,  most  of  the  drugs  distributed  in 
Charleston,  WV,  I  think  come  from  Columbus,  OH,  and  it  may  be 
that  a  mule  coming  down  from  Columbus,  OH,  to  make  a  drug  sale 
gets  off  the  bus  in  Charleston,  not  carrying  much,  that  might  be  a 
good  case  for  the  Feds  to  handle,  because  it  may  help  us  go  back  up 
the  chain  and  find  and  get  to  the  organization  in  Columbus. 

So,  we  have  to  make  sure  that  those  kinds  of  cases  are  related  to 
our  objective  of  taking  down  drug  organizations,  that  we  are  not 
just  doing  street  crime  to  run  up  statistics,  and  I  think  that  is  a 
legitimate  point. 

Senator  Leahy.  That  is  the  concern  I  have. 

Mr.  Barr.  That  is  why  the  OCDETF  Program,  the  OCDETF  Pro¬ 
gram,  which,  as  you  know,  is  the  flagship  of  our  antidrug  effort, 
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now  over  more  than  the  past  year  has  made  it  very  clear  that  we 
emphasize  quality  over  quantity.  We  are  not  interested  in  running 
up  the  statistics,  and  performance  in  OCDETF  is  not  numbers.  It  is 
the  quality  of  the  case. 

So,  that  is  a  constant  concern,  we  have  to  monitor  it  and  make 
sure  that  is  not  going  on. 

The  second  way  we  attack  the  problem,  I  think  ultimately,  is  to 
encourage  States  to  get  some  of  the  same  tools  that  we  have  at  the 
Federal  level.  A  survey  of  35  States  found  that  the  average  sen¬ 
tence  for  drug  trafficking,  not  drug  use,  not  mere  drug  possession, 
but  drug  trafficking,  was  1.9  years.  It  found,  for  example,  rape  on 
the  average  of  3  or  4  years.  Homicide,  less  than  5  years.  And  there 
is  prison  overcrowding  in  many  States  that  contributes  to  that,  but 
I  think  what  we  have  to  do  is  start  encouraging  States  to  have  the 
same  kind  of  tools,  pretrial  detention,  mandatory  minimums, 
where  appropriate,  sentencing  guidelines  and  other  things  that 
make  going  into  the  Federal  system  less  attractive,  or  at  least  not 
the  only  option  you  have  for  dealing  appropriately  with  some  of 
these  onenders. 

But  1  think  the  point  you  raise  about  not  moving  ahead  pell-mell 
into  federalizing  State  and  local  criminal  activity  is  a  proper  point. 

Senator  Leahy.  I  don’t  want  to  delay  any  further  on  this  particu¬ 
lar  issue,  but  I  would  be  interested  at  some  time  if  you  could  have 
somebody  from  the  Department  of  Justice  come  and  give  me  a 
briefing  on  what  kind  of  controls  they  have  to  make  sure  that  you 
don't  have  U.S.  attorneys  in  any  part  of  the  country  or  special 
agents  in  charge  of  the  FBI  in  any  part  of  the  country  who  feel 
they  are  on  a  quota  system,  because  that  destroys  the  whole  pur¬ 
pose  of  what  we  are  trying  to  do  in  criminal  legislation.  Also,  it  de¬ 
stroys  the  whole  purpose  of  everything  we  are  trying  to  do  in 
giving  you  the  budget  and  the  people  you  need  to  enforce  the  crimi¬ 
nal  laws,  which  I  think  you  would  agree  with. 

Mr.  Barr.  That's  right,  Senator,  we  are  not  interested  in  the 
quota  system  in  law  enforcement. 

Senator  Leahy.  We  will  arrange  that  at  a  later  time. 

My  last  question,  and  I  will  submit  everything  else  for  the 
record,  so  you  can  go  home  and  see  your  family.  Actually,  none  of 
us  care  to  have  you  here  any  more,  it  is  just  your  family  that 
would  want  to  see  you. 

Mr.  Barr.  I  figured  that  out,  so  I  sent  them  home.  [Laughter.] 

Senator  Leahy.  You  will  hopefully  follow. 

Mr.  Barr,  a  recent  GAO  investigation  of  computer  security  lapse 
revealed  that  the  Department  of  Justice  may  have  compromised 
highly  sensitive  information,  when  the  U.S.  attorneys  office  in  Lex¬ 
ington,  KY,  sold  surplus  computers  without  first  erasing  that  infor¬ 
mation  from  their  memory. 

In  testimony  before  Confess,  the  GAO  officials  said,  and  let  me 
quote  him,  "Our  investigation  leads  to  the  unmistakable  conclusion 
that,  at  present,  one  simply  cannot  trust  that  sensitive  data  will  be 
safely  secure  at  the  Department  of  Justice,"  The  reason  I  worry 
about  that,  you  have — and  this  is  something  1  spent  a  lot  of  time 
on  over  the  past  few  years — ^the  Department’s  responsibility  in  pre¬ 
venting  terrorist  attacks  on  our  country's  critical  computer  sys¬ 
tems,  something  that  could  cripple  us.  A  serious  terrorist  attack 
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could  really  cripple  us.  We  have  had  people  from  the  Department, 
experts  like  Robert  Kupperman  and  others  who  have  testified  here 
about  that.  Are  you  confident  you  are  good  enough,  not  you  person¬ 
ally,  but  the  Department? 

Mr.  Barr.  On  security,  I  think  there  is  room  for  improvement 
and  I  think  we  are  n^oving  aggressively  to  improve  security.  We  did 
take  the  GAO  report  seriously.  I  think  it  went  a  little  overboard  in 
magnifying  the  dimensions  of  the  problem,  but,  nevertheless,  we  do 
have  an  obligation,  because  of  the  sensitivity  of  our  files  and 
records,  to  ensure  that  they  are  secure,  and  we  have  a  training  pro¬ 
gram  and  a  security  program  in  place  to  upgrade  it,  so  we  are 
trying  to  respond  in  that  area. 

Senator  Leahy.  Well,  you  have  a  twc^edge  sword  here,  and  I 
don^t  envy  the  job  you’ve  got.  If  you  are  going  to  go  after  organized 
crime  or  significant  crime,  or  sometimes  even  one  kidnaping  where 
a  person  travels  across  the  country,  being  able  to  go  to  the  comput¬ 
er  and  pull  out  everything  from  memos  to  leads  has  to  be  a  tre¬ 
mendous  tool  for  you. 

On  the  other  hand,  if  I  have  sensitive  information  that  I  am  will¬ 
ing  to  give  to  you  in  the  course  of  investigation  on  the  idea  that 
you,  the  Department  of  Justice,  is  going  to  hold  it  confidential,  es¬ 
pecially  if  1  happen  to  be  someb^y  in  an  area  like  organized 
crime,  where  you  might  be  killed  for  giving  the  information,  you 
have  obviously  also  got  to  have  a  real  concern  that  that  is  not 
going  to  go  floating  out  there  somewhere. 

Mr-  Barr.  Absolutely,  Senator.  We  can’t  operate,  unless  people 
have  confidence  that  wa  can  keep  information  secure,  so  that  is  a 
high  priority  for  us. 

Senator  Leahy.  Mr.  Chairman,  you  have  given  me  a  great  deal  of 
time  and  I  do  appreciate  it,  but  these  are  matters,  as  the  Chairman 
knows,  a  number  of  these  areas  I  have  covered  in  hearings  earlier 
in  years  past.  They  are  things  that  require  an  ongoing,  continuous 
monitoring  by  the  Attorney  General,  and  many  of  them  are  areas 
that  the  Attorney  General  personally  would  have  to  make  the  final 
decision,  so  I  did  not  want  to  simply  submit  them  for  the  record, 
although  I  will  have  other  questions  for  the  record.  I  appreciate  the 
Chairman’s  courtesy,  as  always,  in  giving  me  the  time  to  do  that, 
and  the  ranking  member's  courtesy,  as  always,  I  know  how  much 
he  appreciates  having  me  take  time  asking  questions. 

The  Chairman.  Thank  you,  Senator. 

Senator  Thurmond.  We  are  always  glad  to  extend  any  courtesy 
we  can. 

Senator  Leahy.  I  appreciate  that. 

The  Chairman.  Do  you  have  any  questions? 

Senator  Thurmond.  Not  right  now. 

The  Chairman.  Well,  hopefully  we  can  finish  up  now.  As  I  indi¬ 
cated  to  you,  Mr.  Barr,  I  have  several  areas  that  I  want  to  touch 
on.  And  I  will  try  to  do  them  as  quickly  as  possible.  I  am  going  to 
take  anywhere  from  a  half  hour  to  45  minutes.  I  told  you  I  think 
we  will  get  you  out  by  six,  I  think  we  will  meet  that.  Would  you 
like  to  t^e  a  break  now,  or  just  headon? 

Mr-  Barr.  Let's  plow  ahead. 

The  Chairman.  All  right,  let's  do  that  then. 
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One  of  the  things  that  came  up  during  the  Thomas  hearing,  the 
real  hearing,  the  first  hearing,  I  mean  the  hearing  on  the  sub¬ 
stance  matter  of  his  views,  ana  I  do  not  want  to  rehash  that.  But 
one  of  the  subjects  related  to  the  takings  clause  and  the  interpreta¬ 
tion  of  the  takings  clause.  And  when  I  raised  it,  I  think  that  all  but 
maybe  you,  and  a  half  a  dozen  other  people  in  America  knew  what 
I  was  talking  about  and  everybody  kind  of  wondered.  But  now,  I 
am  reading  in  the  New  York  Times  and  the  Washington  Post  and 
other  places,  this  takings  clause  thing  is  an  important  issue,  and  it 
is  a  big  deal. 

And  I  want  to  pick  up  where  the  Senator  left  off  when  he  asked 
you  about  the  highway  bill.  The  real  concern  is  not  whether  or  not 
we  will  have  open  liability.  The  real  concern  is  the  Government 
will  have  to  pay.  The  intention  of  maybe  not  you,  but  the  intention 
of  Senator  Symms  is  very  explicit.  He  is  not  looking  to  save  the 
government  from  potential  exposure  to  liability.  This  is  to  make  it 
more  difficult  for  the  government  to  exercise  powers  as  traditional¬ 
ly  exercised  over  the  past  100  years,  particularly  under  the  exer¬ 
cise  of  authority  granted  by  what  has  been  known  generally  as 
police  power. 

When  you  take  somebody’s  property  under  the  fifth  amendment, 
as  long  as  you  are  taking  it  for  the  general  welfare — I  can't  take  it 
from  me  and  give  it  to  Senator  Thurmond — but  if  you  take  it  from 
the  general  welfare  you  got  to  generally  pay  for  it. 

The  Government  has  to  pay.  Come  back  and  take  my  backyard 
and  put  a  highway  through  it,  well,  I  can  do  that,  but  they  got  to 
pay  me  for  the  value  of  the  property  they  took  from  the  backyard. 
But  if  they  take  my  property  in  the  sense  that  they  tell  me  I 
cannot  build  a  five-story  building  on  my  property,  it  costs  me 
money.  I  want  to  build  a  five-story  building  and  my  property  is 
going  to  be  worth  a  lot  more  money  with  a  five-story — maybe  not 
this  economy — ^but  generally  speaking  with  a  five-story  building  on 
it  than  with  a  two-story  dwelling. 

But  the  county  or  the  city  comes  along  and  says,  you  can’t  do 
that,  the  zoning  violation.  Now,  they  took  my  property.  It  is  ex¬ 
empted  out,  if  you  will,  of  a  takings  clause  because  it  is  an  exercise 
of  the  police  power.  Now,  what  Senator  Symms  explicitly  wants  to 
do  is  chanjge  that;  just  as  Mr,  Macito  does,  and  just  as  Mr.  Epstein 
does,  and  just  as  the  people  referred  to  by  the  former  Solicitor  Gen¬ 
eral,  not  by  name,  want  to  do. 

And  the  question  is.  Are  you  one  of  those  gu>[S?  And  it  is  real 
simple.  And  Just  so  you  and  I  don’t  play  games  with  one  another — 
we  never  have  and  you  never  have  with  me — but  it  has  nothing  to 
do  with  saving  the  government  money.  It  has  everything  to  do  with 
costing  the  government  money  and  elevating  private  property  to  a 
status  it  does  not  now  have. 

Case  in  point:  Under  the  takings  clause  you  can  prevent  me  from 
building  a  five-story  building,  under  the  Symms  amendment  as 
long  as  you  paid  me  for  the  three  stories  you  did  not  build,  you,  the 
government,  paid  me. 

Now,  we  have  an  old  expression  around  where  I  come  from, 
“never  kid  a  kidder.”  You  know  what  it  is  about,  and  I  know  what 
it  is  about.  It  doesn't  have  a  darn  thing  to  do  with  saving  the  gov¬ 
ernment  from  liability,  zero.  Don't  you  agree? 
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Mr.  Barr.  Senator,  you  want,  if  you  want  to  know  whether  I  am 
one  of  them - 

The  Chairman.  No,  not  whether  you  are  one  of  them,  let’s  agree 
on  the  premise  here.  The  premise  has  nothing  to  do  with  saving 
the  government  money.  It  is  a  very  artful,  lawyerly  answer  that 
you  gave  and  I — that  is  why  you  are  going  to  be  a  good  Attorney 
General,  you  are  sharp,  you  are  smart.  But  it  has  nothing  to  do 
with  saving  the  government  money,  does  it? 

Mr.  Barr.  I  think  it  does  but  this  is  not  an  area  that — ^when  you 
started  asking  the  question,  I  said,  oh,  oh,  1  have  not  looked  in  this 
area  in  2  or  3  years,  this  is  not  an  area  that  I  am - 

The  Chairman.  Well,  that  is  reassuring  to  me.  Because  if  you 
have  not  looked  at  it  in  2  or  3  years  you  are  "not  one  of  them." 

But  seriously,  I  just  want  you  to  know  ahead  of  time,  I  have  a 
great  concern  that  what  is  happening  is  there  is  an  attempt — 1 
think  there  has  been  a  basic  judgment  made,  and  this  is  the  only 
editorial  comment  I  will  make  and  then  I  will  ask  a  question — 
there  has  been  a  basic  judgment  made  and  that  is  the  Democrats 
have  basically  sat  back  until  very  recently  and  said,  we  are  prob¬ 
ably  not  going  to  have  the  Presidency  for  another  decade,  and  the 
Republicans  have  sat  back  and  said,  we  are  not  going  to  get  the 
House  and  the  Congress  for  another  decade. 

So  how  do  we  make  sure  that  we  get  what  we  want  done,  done? 
Well,  the  Republicans  have  figured  out  a  way  and  the  Democrats 
have  not  figured  it  out  yet.  And  the  way  is  real  simple,  and  you 
know  it  and  I  know  it.  And  that  is  the  more  power  that  can  be  ac¬ 
crued  to  the  executive  branch  the  safer  the  issues,  concerns,  legiti¬ 
mate  issues,  and  concerns  of  the  conservative  Republicans  and  the 
conservatives  of  America  are.  And  that  is  what  this  battle  going  on 
is  all  about. 

So,  that  is  what  the  takings  clause  is  about.  The  takings  clause 
says,  you  do  not  want  these  Congressmen  in  there  meddling 
around,  passing  these  rules  on  the  environment  and  on  people 
passing  these  rules  on  zoning,  and  you  know,  and  those  kinds  of 
things,  because  that  takes  people's  property  and  does  not  pay  them 
for  it. 

That  allows  us  to  regulate  companies  and  not  pay  them  for  the 
cost  of  that  regulation.  And  as  you  know,  taking  just  doesn’t  mean 
physically  taking  your  property.  I  take  your  property  if  I  cause  you 
to  have  to  spend  $1  million  to  put  a  scrubber  on  top  of  a  smoke¬ 
stack,  I  am  taking  your  money. 

So  it  leads  me  to  this.  You  said  in  a  much  earlier  response  to  one 
of  my  collea^es  when  they  asked  you  about  administrative  agen¬ 
cies  making  judgments  that  arguably  are  at  odds  with  congression¬ 
al  intent.  You  said,  well,  you  implied  it  is  not  that  big  a  problem — 
at  least  as  I  understand  it,  and  I  will  ask  you  to  comment — that  is 
not  that  big  a  problem  because — I  believe  this  is  a  quote — because 
the  Congress  can  always  pass  a  law  to  change  that  ruling.  We  pass 
a  law  saying  to  a  regulatory  agency,  you  can’t  do  X.  We  don’t  want 
the  public  to  be  able  to  do  X,  and  the  regulatory  agency  looks  at  it 
and  says,  well,  that  looks  to  me  like  they  really  meant  they  can’t 
do  X  minus  7.  But  they  can  do  X.  So  they  go  ahead  and  they  do  not 
regulate  it  as  intended  and  they  do  not  prohibit  X. 
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We  can  come  along  and  say,  wait,  wait,  we  want  to  clarify  this. 
We  mean  X  and  here  is  the  definition  of  X,  we  can  pass  that  law. 
But  what  has  essentially  happened  is  significant  power  has  accrued 
to  the  executive  because  you  have  to  do  that  by  a  two-thirds  vote. 

Mr.  Barr.  Senator,  I  did  not  mean  to  suggest  that  administrative 
agencies  should  promulgate  regulations  that  are  not  consistent 
with  the  intent  of  Congress. 

The  Chairman.  No,  but  the  question  is - 

Mr.  Barr.  I  think  they  should  and  be  consistent  with  Congress’ 
intent  that  should  be  the  guidepost  for  what  reflations  say.  If 
there  is  ambiguity  in  the  statute  and  an  agency,  using  good  faith  in 
trying  to  handle  the  issue  that  has  been  given  to  it  by  Congress  to 
handle  in  regulations,  makes  the  wrong  judgment  there  is  power  to  - 
correct  it.  But  I  do  not  think  that  that  means  that  the  agency 
should  ignore  in  any  way - 

The  Chairman.  Well,  let’s  make  it  clear  though,  the  poiWer  to 
correct  it  is  a  limited  power.  It  moves  from  having  50  votes  to 
having  to  have  67  votes,  if  the  judgment  made — administre^ve 
agencies  don't  often  make  judgments  Presidents  don’t  want  made, 
not  often,  not  on  the  ^ues  that  are  the  controverstal  issues.  There¬ 
fore,  what  is  increasingly  being  done,  in  the  last  two  administra¬ 
tions,  in  my  humble  opinion,  with  the  acquiesence  of  the  Justice 
I^partment  has  been  deliberate  attempts  where  there  is  any  color 
of  right  at  all  to  interpret  a  statute  the  way  the  administration 
wishes  it  to  be  interpreted,  as  opposed  to  the  way  the  Congress  in¬ 
tended  it.  If  there  is  any  little  opening,  that  has  been,  that  power 
has  been  exercised. 

Now,  we  can  argue  whether  the  gag  rule  is  one  of  those  examples 
or  not,  but  there  is  a  number  of  examples  well  beyond  the  gag  rule. 
The  gag  rule  is  a  perfect  case  in  point.  Congress  pa^ed  a  law.  Con¬ 
gress  intended  the  law  by  obviously  the  overwhelming  votes  in  the 
Congress  in  both  houses  on  this.  Clear  that  they  intended  it  just 
like  you  made  the  comment,  you  said,  you  know,  your  judgment 
was  correct  on  such  and  such  a  case  because  the  Supreme  Court 
obviously  upheld  that  judgment. 

Mr.  Barr.  I  didn’t  say - 

The  Chairman.  It's  not  correct. 

Mr.  Barr.  It  was  a  reasonable  position. 

The  Chairman.  It  was  reeisonable.  Well,  obviously  it  is  reasona¬ 
ble  to  assume  that  the  Congress  meant  what  it  said  the  first  time, 
different  than  what  the  President  interpreted,  by  the  mere  fact 
that  the  Congress  overwhelming  voted,  both  House  and  the  Senate, 
for  the  position  they  had  only  voted  for  not  too  many  months  ago. 

But  the  big  difference  is  we  have  to,  in  the  Senate  fight  off  a  fili¬ 
buster  when  we  do  it  this  time  and  we  have  to,  in  the  House  and 
Senate,  get  two-thirds  of  the  vote. 

Mr.  Barr.  There  is  another  side  to  this  coin. 

The  Chairman.  I  would  like  to  hear  it,  that  is  what  1  want  to 
talk  to  you  about. 

Mr.  Barr.  Well,  part  of  it — Congress  frequently  creates  this  prob¬ 
lem,  itself,  when  passing  statutes,  by  failing  to  come  to  a  real 
policy  decision  and  then  throwing  it  in  the  lap  of  the  regulators 
without  appropriate  guidance,  leaving  a  broad  area.  And  in  my 
view  the  welfare  of  the  country  is  best  served  by  trying  to  hash  out 
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these  policy  differences  in  the  branch  that  is  closest  to  the  people, 
that  is  responsive  through  the  political  process.  So  it  is  not,  in  my 
view,  simply  a  problem  on  the  administrative  agency  side  of  the 
le^en 

The  Chairman,  No,  I  think  you  hit  it  right  on  the  head,  and  that 
is  where  you  and  I  have  real  disagreement.  It  is  Congress'  responsi¬ 
bility  in  areas  that  are  of  intrinsic  complexity — the  environment, 
matters  relating  to  the  Food  and  Drug  Administration,  matters  re¬ 
lating  to  the  FDA,  1  mean  the  FAA,  matters  that  are  extremely 
complex  for  us  to  make  policy  judgments  but  not  to  make  specific 
case-by<rase  and/or  specific  analyses  of  how  every  case  under  such 
a  policy  would  be  handled,  because  if  that  is  done,  Congress  is  es¬ 
sentially  paralyzed. 

Let  me  give  you  a  case  in  point.  There  was  a  big  fight  about 
odometers,  about  6  years  ago.  Whether  or  not  the  Federal  agency 
could  make  a  rule  saying  that  odometers  could  not  be  turned  back 
by  used  car  dealers  when  they  sold  their  automobiles.  They  made 
such  a  judgment.  What  happened  is  that  all  the  used  car  dealers, 
and  I  love  used  car  dealers — my  father  was  an  automobile  sales¬ 
man  his  whole  life,  I  don't  mean  that  as  any  knock  on  them — ^but 
the  used  car  dealers  all  got  together  and  came  in  here  and  lobbiedp 
And  thev  got  people  to  say  obviously  that  agency  out  there  is  just 
run-amok,  and  so  we  spent  3  days,  5  days  debating  whether  or  not 
to  roll  back  odometers  while  the  country  went  to  hell  in  a  handbas¬ 
ket  on  the  economy. 

We  are  not  capable  of  determining  whether  or  not  there  should 
be  0,005  parts  per  billion  of  a  carcinogenic  substance  in  the  effluent 
of  a  factory,  coining  out  of  a  wall  of  a  factory.  Because  if  we  are 
held  to  that,  which  is  a  part  of  the  scheme  that  you  may  not  be 
part  of,  a  part  of  the  intellectual  construct  that  is  underway,  then 
that  obviously  is  going  to  tie  us  up  so  long  in  such  mire  in  detail 
that  we  are  not  going  to  be  able  to  make  policy  judgments. 

So  what  worries  me  about  what  you  are  broadly  suggesting  that 
those  decisions  should  be  made  at  that  body  closest  to  the  people, 
then  I  think  we  have  really  tied  the  hands  of  the  legislative  body  to 
be  able  to  function, 

Mr.  Bare.  Well,  I  think  it  is  a  matter  of  degree.  Obviously  Con¬ 
gress  ^nnot  get  into  the  business  of  legislating  in  detail  where 
there  is  an  ongoing  regulatory  program  that  has  to  be  adaptable, 
that  h£is  to  m^e  case-by-case  decisions.  It  is  a  question  of  degree. 
And  I  think  frankly  that  people  would  have  to  acknowledge  that 
there  are  cases  where  not  enough  guidance  is  given  and  terms  are 
deliberately  used  that  are  vague  in  order  to  reach  a  deal  here  and 
sort  of  leave  the  battle  to  another  day. 

And  that  hapoens,  as  you  know,  in  the  legislative  process.  So  I 
am  just  saying  that - 

The  Chairman.  It  is  called  the  functioning  of  a  complex  society. 
And  that  is — let  me  move  on, 

Mr,  Bare.  Well,  let  me  just - 

The  Chairman,  Yes. 

Mr,  Barr.  There  was  a  premise  originally  in  what  you  were 
sa^g  which  is  that  the  fact  that  the  Republicans  control  the  exec¬ 
utive  or  have  for  some  time  and  that  the  Democratic  Party  has 
controlled  the  legislative  branch  is  leading  to — 1  mean  the  premise 
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seems  to  be  sort  of  ingenuous  lawyer's  arguments  made  to  expand 
the  power  of  the  executive. 

The  Chairman.  There  is  no  question  about  that. 

Mr.  Barr.  I  will  tell  you - 

The  Chairman.  Maybe  not  by  you  but  in  the  literature,  I  mean 
just  pick  up  the  literature  of  the  Heritage  Foundation,  it  is  explicit. 
It  is  not  implicit.  It  is  explicit. 

Mr.  Barr.  Well,  I  want  to  make  clear  what  my  position  is  and 
that  is  that  my  loyalty  is  to  the  separation  of  powers  and  the 
system.  And  when  an  issue  is  brought  to  me,  an  ar^ment  that  the 
power  is  here,  the  power  is  not  there,  the  first  thing  I  do  analyti¬ 
cally  is  say,  let's  take  the  politics  out  of  it.  Let’s  say  the  shoe  is  on 
the  other  foot,  is  this  a  good  rule? 

I  mean  is  this  a  rule  that  was  intended  by  the  Framers,  is  this  a 
rule  that  over  the  long  term  is  going  to  result  in  a  system  that 
they  intended  to  go  forward? 

Let's  take  the  Tine-item  veto,  for  example.  You  know  that  there 
was  a  lot  of  writing  in  the  literature  among  some  scholars  that 
there  is  an  inherent  line-item  veto.  That  would  have  shifted  a  tre¬ 
mendous  amount  of  power  iust  by  interpretation  to  the  Executive. 
It  is  one,  as  a  matter  of  policy,  I  think  the  Executive  should  have, 
personally.  I  think  the  President  should  have  a  line-item  veto.  But 
1  looked  at  that  issue  and  I  looked  at  it  hard  and  spent  a  lot  of 
time  having  mople  research  it.  In  fact,  we  went  back  to  ancient 
English  and  Sottish  constitutions  and  precedents  and  so  forth.  I 
found  no  basis  for  an  inherent  line-item  veto  in  the  Constitution. 

So  1  think  that  what  we  have  to  look  for  here  in  separation  of 
powers  arguments  is  let's  nOt  have  bad  precedents  come  out  of  the 
fact  that  we  do  have  a  divided  government  and  have  for  a  period  of 
time  where  one  branch,  where  partisan  piolitics  may  infect  the  ten¬ 
sions  that  naturally  exist  in  our  separation  of  powers  government 
between  two  branches  and  let's  not  have  bad  rules  over  the  long 
haul  come  from  that.  That  is  my  m^or  concern. 

The  Chairman.  Well,  let's  talk  about  separation  of  powers.  As 
you  know,  from  your  research,  there  is  no  reference  to  separation 
of  powers  in  the  Constitution.  The  phrase  is  never  used.  'The  only 
jwrson  who  probably  read  Montesquieu  was  in  France  at  the  time, 
Thomas  Jefferson,  when  they  wrote  it.  And  up  to  now  it  has  func¬ 
tioned  based  on  a  relatively  loose  examination  of  what  constitutes 
a  separation  of  powers.  There  are  only  three  parts  to  the  Constitu¬ 
tion.  articles  I.  II,  and  III  which  are  the  basis  of  any  argument  for 
the  separation  of  powers.  And  there  is  not  a  great  deal  of  precision 
in  eacn  of  those.  'There  is  no  definition  of  what  is  a  purely  legisla¬ 
tive,  what  is  a  purely  executive,  what  is  a  purely  judicial  function. 
Except  that  there  is  a  school  of  thought  and  I  questioned  you  on 
this  before  in  your  last  incarnation  before  the  committee  in  Morri¬ 
son  V.  Olson  and  Scalia's  dissent.  And  Scalia  is  a  purist  when  it 
comes  to  the  separation  of  powers. 

And  as  he  applied  his  rationale  to  the  independent  pri^cutor 
case  he  concluded  that  because  the  prosecutorial  capability  is  a 
uniquely  executive  function,  any,  any  impingement  upon  the  inde¬ 
pendence  of  termination  when  to  do  that,  is  a  violation  of  the  doc¬ 
trine  of  the  separation  of  powers,  therefore  the  independent  coun¬ 
sel  falls. 
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I  am  not  doing  full  justice  to  the  argument  but  in  the  interest  of 
time,  I  hope  you  would  agree  that  is  the  essence  of  his  ar^ment. 
Now,  you  said  when  you  were  before  us  last  time  and  I  asked  you 
about,  what  page  am  1,  page  8?  1  better  put  my  glasses  on,  I  asked 
you  about  upholding  the  statute  of  the  independent  counsel  and 
you  said,  **•  *  *  had  entertained  doubts  about  the  constitutionality 
of  the  independent  counsel  statute."  This  is  still  a  quote  from  you, 
"I  had  thought  that  the  statute  might  violate  the  doctrine  of  sepa¬ 
ration  of  ipowers  by  impinging  upon  the  President's  control  over 
prosecutorial  functions.  I  also  had  thought  that  the  statute  might 
violate  the  requirements  of  the  appointment  clause.  These  issues 
were  addressed  in  Morrison,  and,  of  course,  I  fully  accept  the  Su¬ 
preme  Court's  ruling.  Constitutional  issues  will  undoubtedly  con¬ 
tinue  to  arise  in  other  applications  of  the  statute,  in  particular 
cases.  Should  such  issues  arise,  I  would  attempt  to  resolve  them  in 
a  manner  consistent  with  the  Morrison  decision." 

Now,  do  you  still  subscribe  to  that  position? 

Mr.  Barr.  Yes. 

The  Chairman.  Good.  Now,  with  regard  to  the  phrase  you  use, 
which,  as  I  said,  I  realize  this  is  fairly  esoteric  for  anyone  who  may 
be  even  hanging  around  this  long  listening,  but  it  is  fairly  impor¬ 
tant,  I  think  it  is  very  important.  You  used  the  phrase  that  the 
statute  might  violate  the  doctrine  of  the  separation  of  powers  by 
impinging  upon  the  President's  control. 

Now,  do  you  think  if  any  function  of  one  of  the  branches  is  im¬ 
pinged  upon  at  all  by  any  other  branch  that  it  violates  the  doctrine 
of  separation  of  powers? 

Mr.  Barr.  Part  of  the  doctrine  of  separation  of  powers  is  that  in 
some  areas,  power  is  allocated  in  the  Constitution  precisely  to  im¬ 
pinge  on  the  freedom  of  action  of  a  particular  branch. 

The  Chairman.  I  can  hardly  think  of  anything,  I  can’t  think  of  a 
single  phrase  in  the  Constitution  where  it  is  explicitly  defined,  any 
power  u  explicitly  defined  as  a  power  of  one  branch  or  another. 

Mr.  Barr.  Are  you  going  to  argue  later  that  the  war  power  is? 

The  Chairman.  Even  the  war  power.  I  want  to  get  to  that.  The 
reason  I  raise  is  that  there  is,  again,  a  whole  well-informed,  ex¬ 
tremely  articulate  school  of  thought  that  argues  that  the  present 
regulatory  agencies,  most  of  which  1  believe,  if  they  got  before  the 
Court,  adopting  Scalia's  rationale,  would  all  be  declared  unconstitu¬ 
tional. 

I  cannot  think  of  a  single  administrative  agency  that  isn't  qu^i- 
judicial,  quasi-legislative,  and  quasi-administrative.  I  cannot  think 
of  a  single  one.  There  may  be  one  out  there,  but  I  do  not  know  of 
one.  And  there  are  those  who  believe  the  government  interferes  in 
the  lives  of  Americans  too  much  already,  are  not  real  crazy  about 
any  of  those  agencies,  whether  it  is  the  FDA  or  the  FCC,  or  just  go 
down  all  the  alphabet. 

Now,  do  you  nave  any  doubt  about  the  constitutionality  of  any  of 
the  major  existing  administrative  agencies,  such  as  the  FDA,  the 
FCC,  do  you  have  any  doubt  about  the  consUtutionality  of  their  ex¬ 
istence,  when,  in  fact,  they  perform  all  three  functions,  most  of 
them? 

IWr.  Barr.  I  have  no  interest  in  confronting  or  trying  to  brush 
aside  the  established  case  law,  including  Humphrey's  Executor - 
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The  Chaibman.  I  am  not  asking,  I  am  not  concerned  about  your 
interest.  I  am  concerned  about  what  you  think.  I  am  concerned 
whether  or  not  you  have  an  interest  in  it.  Eto  you  believe,  do  you 
doubt  the  constitutionality,  under  the  separation  of  powers  doc¬ 
trine,  for  example,  of  the  FDA?  Do  you  have  any  doubt  about  it? 

Mr.  Barr.  I  haven’t  looked  at  their  statute  recently. 

The  Chairman.  Do  you  have  any  doubt  about  the  constitutional¬ 
ity  of  the  FOC?  -  ■ 

Mr.  Barr.  No. 

The  Chairman.  I  will  get  my  alphabet  lined  up.  How  about  the  _ 
Federal  Reserve? 

Mr.  Barr.  I  haven't  looked  at  their  statute  recently,  either. 
There  is  a  distinction,  it  seems  to  me,  between  a  question  like  what 
would  you  have  done  in  some  of  the  earlier  case  law  regarding  ad¬ 
ministrative  law,  what  do  you  think  was  the  proper  interpretation 
of  the  separation  of  powers,  versus,  you  know,  what  do  you  think 
are  the  rules  of  the  game  now,  like  on  Mormon. 

On  Morrison,  without  Morrison  being  decided,  I  would  have  gone 
with  Scalia.  I  thought  Scalia's  dissent  was  a  good  opinion.  Too  bad 
it  was  the  dissent,  as  far  as  I  am  concerned,  but  I  accept  it  as  the 
law. 

The  Chairman.  If  the  President  asked  you  to  pursue  a  litigation 
stratepr  that  would  challenge  the  constitutionality  of  independent 
agencies,  how  would  you  respond? 

Mr.  Barr.  I  would  have  to  see  if  we  could  make  reeisonable  good- 
faith  arguments. 

The  Chairman.  Well,  if  you  accept  the  dissent  in  Morrison  as  a 
good-faith  argument,  not  necessarily  the  law,  but  a  good-faith  argu¬ 
ment,  then  I  can  assure  you  that  you  could  make  a  good-faith  argu¬ 
ment,  as  your  lawyer,  I  could  tell  you  that  you  would  be  able  to  do 
that. 

I  knew  few  people  up  here  believe  it,  but  I  will  promise  you  that, 
before  the  next  several  years  are  out,  there  is  going  to  be  direct 
constitutional  attack  on  the  constitutionality  of  a  number  of  the 
administrative  agencies,  independent,  I  should  say,  regulatory 
agencies,  and  if  they  fail,  obviously,  a  great  deal  of  power  is  moved 
to  the  executive  branch,  as  a  practical  matter. 

Let  me  ask  you  about  the  War  Powers  Act — not  War  Powers  Act, 
strike  that — about  war  power.  Do  you  believe  that  the  President — I 
am  not  asking  what  you  advised  or  did  not  advise — do  you  believe 
that  the  Constitution  required  that  the  President  seek  the  constitu¬ 
tional  equivalent  of  a  declaration  of  war,  which  he  did,  in  order  to 
be  able  to  use  the  500,000  troops  or  any  portion  of  them  in  the  Per¬ 
sian  Gulf,  as  he  used  them?  Is  it  required  under  the  Constitution  to 
do  what  he,  in  fact,  did  do,  not  politically,  but  constitutionally,  was 
he  required? 

Mr.  Barr.  The  issue  of  whether  or  not  congressional  action  was 
required  to  proceed  with  the  offensive  against  the  Iraqis  and  the 
Kuwaitis  looked  as  if  it  was  going  to  arise  for  a  period  of  time,  be¬ 
cause  Congress  initially  indicate,  or  at  least  all  the  indications 
were  that  Congress  was  not  going  to  take  action  before  the  expira¬ 
tion  of  the  deadline,  and  that,  in  my  view,  would  have  put  the 
President  in  a  very  difficult  position. 
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But  prior  to  the  expiration  of  the  deadline,  I  think  it  was  early 
on  in  January,  the  leadership— during  that  period,  it  was  my  view 
that  it  was  very  important  for  Congress  to  act,  so  that  we  had  both 
the  executive  and  the  legislative  branch  working  together  and 
whose  views  were  consistent,  and  I  was  very  concerned  about  the 
situation  and  potential  constitutional  crisis  that  could  result,  if  we 
reached  January  15  and  Congress  hadn't  acted. 

As  I  say,  the  leadership  in  Congress  determined  to  take  up  the 
issue,  and  it  was  my  view  that  the  best  thing  to  do  would  be  to 
seek  the  most  explicit  authorization.  There  were  some  people  on  all 
different  sides  of  the  issue  suggesting  to  leave  it  ambi^ous,  have 
different  resolutions  suggesting  different  things,  dancing  around 
the  issue,  and  so  forth,  and  my  view  was  that  we  needed  to  seek 
from  the  Ckjn^ess  the  most  explicit  authorization.  Fortunately,  we 
never  got  to  the  point - 

The  Chairman.  But  you  are  there  now, 

Mr.  Barr.  In  a  hypothetical? 

Senator  Thurmond.  Speak  a  little  bit  louder. 

'The  Chairman.  That  is  a  fine  political  judgment,  and  you  are 
correct,  in  my  view.  There  is  no  question  that  the  country  should 
go  to  war  united,  rather  than  divided,  and  that  the  President  took 
the  risk  of  going  to  war  with  the  potential  of  a  divided  Congress,  it 
would  have  been  very  serious,  I  agree  with  you. 

With  all  due  respect,  that  is  not  my  question.  Do  you  believe  that 
the  President  was  constitutionally  required,  under  the  war-making 
clause,  the  war  clause  of  the  Constitution,  to  get  the  approval  of 
the  U.S.  Congress,  before  he  would  be  constitutionally  authorized 
to  commit  a  500,000-member  force  in  the  Persian  Gulf  to  a  war? 

Mr.  Barr.  My  view  was — ^let  me  describe  my  thinking. 

The  Chairman.  Sure. 

Mr.  Barr.  I  did  think  about  this  during  the  peri^  where  it  ap¬ 
peared  that  Congress  was  not  going  to  take  any  action  whatsoever. 
Looking  ahead.  I  saw  that  the  President  might  be  standing  there 
with  all  the  world  supporting  what  we  were  doing  collectively,  and 
the  only  body  that  hadn’t  been  heard  from  was  Confess,  so  I  tried 
to  put  myself  in  that  position  and  I  did  do  some  thinking  about  it. 

My  conclusion  was  that  this  is  the  ultimate  law  school  exam 
question  on  separation  of  powers.  It  has  been  debated  for  200  years, 
and  it  will  probably  be  debated  for  another  200  years,  as  to  exact 
parameters  of  the  power  of  Congress  versus  the  power  of  the  Presi¬ 
dent  in  the  war  area. 

I  thought  it  was  a  gray  zone,  that  the  Framers  had  allocated  sub¬ 
stantial  powers  to  both  branches,  the  President  as  the  Chief  Execu¬ 
tive  and  as  the  Commander  in  Chief,  and  Congress  having  the 
power  to  raise  armies  and  navies,  to  make  rules  and  fund,  and 
that,  ultimately,  Congress  in  my  view  had  most  of  the  cards  in  the 
area,  because  of  those  specific  powers  in  article  I. 

I  think  in  my  mind  there  were  two  fairly  clear  points  of  refer¬ 
ence.  One  was  that  the  war  power,  the  declaration  clause — I  left 
that  out,  but  obviously  the  declaration  clause  was  assigned  to  the 
legislative  branch — I  thought  it  was  clear  that  the  President  did 
have  the  power,  without  any  preliminary  congressional  authoriza¬ 
tion,  to  respond  to  a  sudden  attack,  clearly  if  that  attack  was  on 
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the  United  States,  he  could  repel  such  an  attack,  if  anything,  it 
was  clear. 

On  the  other  pole,  I  felt  it  was  clear  that  the  President  could  not 
launch  a  purely  offensive  war  from  a  cold  start.  He  couldn't  say 
today  I  feel  like  taking  over  Canada  and  make  America  the  bellig¬ 
erent  that  started  the  hostilities.  — 

But  in  between  there,  I  felt  there  was  a  gray  zone.  I  think  the 
question  of  to'  what  extent  can  the  President  use  force  to  repel  an 
attack,  where  armed  aggression  does  not  start  with  the  United 
States,  but  there  is  armed  aggression  by  another  country  that 
either  affects  the  lives  of  Americans,  the  property  of  Americana,  or 
the  vital  interests  of  the  United  States,  and  I  think  that  was  a  gray 
area  and  an  area  that  has  been  debated  endlessly. 

I  looked  then  to  history  to  give  me  some  idea  of  how  the  system 
has  worked  over  time,  and,  in  my  review  of  it,  I  felt  that  sort  of  a 
modus  operand!  had  been  workra  out  over  200  years  of  practice, 
where  there  is  latitude  for  the  President,  if  he  believes  that  the 
vital  interests  of  the  United  States  are  threatened  by  foreign  mili¬ 
tary  attack,  there  is  room  for  him  to  respond,  but  his  action  is 
largely  provisional,  because  it  is  always  subject  to  Congress'  exer¬ 
cise  of  powers. 

In  the  years  of  our  existence  of  our  Republic,  there  have  been 
216  deployments  of  military  troops  by  the  President  and  5  declared 
wars. 

The  Chairman.  Those  are  mostly  ridiculous  examples  that  have 
been  used,  but  I - 

Mr.  Barr.  But  the  principle  remains  the  same.  You  know,  Presi¬ 
dent  Wilson  took  Vera  Cruz  while  he  was — he  asked  Congress,  I 
think  this  was  the  history,  he  asked  Congress  for  some  authority 
and  Congress  was  slow  on  moving  on  it  and  he  decided  to  take  it 
an3rway,  because  he  heard  that  the  ship  was  coming  into  the 
harbor.  In  any  event,  there  have  been  a  number  of — 

The  Chairman.  Roosevelt  didn’t  need  a  declaration  of  war,  then, 
did  he? 

Mr.  Barr.  Excuse  me? 

The  Chairman.  Roosevelt  did  not  need  a  declaration  of  war,  did 
he? 

Mr.  Barr.  No.  he  didn’t,  to  repel  that  attack.  We  were  attacked. 

The  Chairman.  Well,  would  he  have  needed  a  declaration  of  war 
prior  to  the  attack?  He  didn’t  need  a  declaration  of  war  then  to 
send  troops  to  Europe,  to  enter  the  war. 

Mr.  Barr.  Well,  he  took  Iceland,  he  occupied  Iceland  without  any 
authority  from  Congress. 

The  Chairman.  But  that  is  a  question.  Do  you  agree  he  did  not 
need  a  declaration  of  war  to  enter  World  War  II  prior  to  Pearl 
Harbor? 

Mr.  Barr.  I  am  focusing  more  on  the  situation  where  we  had 
hostile  military  action  by  another  country  that  affected  the  vital 
interests  of  the  United  States. 

The  Chairman.  I  can’t  think  of  anything  more  than  Europe 
having  affected  the  vital  interests  of  the  United  States. 

Mr.  Barr.  Well,  there  is  debate  as  to  what  is  the  vital  interest  of 
the  United  States  and  how  much  exigency  is  needed  to  warrant 
Presidential  action.  B'lt  the  lesson  from  history — and  I  think  histo- 
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ry  does  play  a  role  in  telling  us  the  true  nature  of  the  conatitution- 
al  structure — is  to  take  the  country  to  war,  particularly  substantial 
engagements,  requires  joint  action  ultimately  by  both  branches  of 
Government  and  requires  cooperation,  and  no  substantial  commit¬ 
ment  overseas  can  be  sustained  for  long,  unless  both  branches  of 
Government  are  working  cooperatively- 

The  Chairman.  I  agree  with  you,  that's  the  lesson  of  history  and 
a  mHcv  lesson. 

Mr,  Baer.  I  was  persuaded,  when  I  went  back  and  looked  at  the 
Korean  war,  by  an  article  in  the  New  York  Times,  when  the  Re¬ 
publicans  were  criticizing  President  Truman,  and  Henry  Steele  Co- 
minger  wrote  I  thought  a  very  good  article  in  the  New  York  Times, 
making  exactly  this  point  and  defending  President  Truman*s  inter' 
vention  in  Korea. 

The  Chairman.  I  read  the  same  article.  I  have  done  a  great  deai 
of  research  on  this,  as  well,  and  I  think  Cominger  was  probably 
wrong,  and  I  think  Truman  set  a  prec^ident  that  was  probably 
wrong  for  where  we  are,  so  we  end  up  on  different  sides  of  that. 

Let  me  skip,  in  light  of  time  and  there  is  a  vote  on  here,  to  ask 
you  about  two  other  areas,  very  quickly.  One  is  the  area  of  execu¬ 
tive  privilege.  Before  I  do  that,  do  you  think  there  was  any  merit  to 
the  argument  that  the  President's  counsel  initially  made  when  this 
debate  started,  when  he  came  before  our  committee,  saying  that — 
we  held  extensive  hearings  on  this  issue  of  the  constitutionality  of 
what  was  required  of  the  President  to  use  force  in  the  Gulf,  and 
the  argument  made  by  the  White  House  before  the  committee  was 
that  the  power  to  declare  war  should  be  read  as  meaning  that  if 
the  Congress  wants  to  have  a  war,  it  can  declare  one,  but  it  doesn't 
mean  anything  else,  it  is  not  a  prohibition  or  a  limitation  upon  the 
President,  it  is  only  the  Founding  Fathers'  recognition  uf  a  grant  of 
the  power  to  Congress  to  declare  a  war,  if  the  President  doesn't 
want  one,  we  can  declare  one  and  make  the  President  fight  it. 

That  was  the  argument  used.  It  is  the  most  unusual  argument  I 

ever  heard,  having  read  a  lot  of  the  literature,  but  was  that - 

Mr.  Barr,  1  don't  agree  with  that  argument. 

The  Chairman,  Executive  privilege,  in  your  capacity  at  *he  Jus¬ 
tice  Department,  have  you  ever  refused  access  to  information 
sought  by  a  congressional  committee,  on  the  grounds  of  executive 
privilege,  or  recommended  that? 

Mr.  Barr.  While  I  was  at  OLC,  I  did  resist  mitial  requests  for 
information,  documents  that  I  felt  were  very  sensitive,  and  was 
able  while  I  was  at  OLC  to  work  out  compromises  or  accommoda¬ 
tions  in  every  case.  While  I  was  at  OLC,  executive  privilege  was 
never  asserted. 

I  think  there  has  been  a  litt}e  bit  of  hype  about  my  position  on 
executive  privilege.  Executive  privilege  is  nothing  new.  The  Office 
of  Legal  Counsel  at  the  Department  of  Justice,  Attorneys  General 
and  Presidents  going  back  have  invoked  executive  privilege. 

The  Chairman,  I  wasn't  suggesting  that  it  was  new.  I  just  won¬ 
dered  where  you  were. 

Mr*  Barr.  I  have  not  advanced  novel  arguments  of  executive 
privilege,  nor  is  my  dispc^ltion  to  withhold  information  for  infor¬ 
mation's  sake.  My  view  is  Congress  has  a  legitimate  interest  in 
seeking  information,  that  normally  that  proves  to  be  no  problem. 
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that  our  policy  should  be  one  of  maximum  accommodation,  and 
that  where  we  do  have  particularly  sensitive  issues — I  think,  for 
example,  you  would  probably  agree,  an  open  criminal  file  and  cer¬ 
tain  kinds  of  documents,  we  have  a  legitimate  need  for  confiden¬ 
tiality,  and  I  have  always  attempted  to  work  out  a  compromise. 
While  I  was  at  OLC,  and  part  of  the  business  of  OLC,  on  a  daily 
basis,  day  in  and  day  out,  as  you  know,  is  to  get  into  the  middle  of 
these  fights  that  agencies  are  having - 

The  Chairman.  That  is  why  I  asked  the  question. 

Mr.  Barr  [continuing].  And  I  have  been  able  to  work  it  out. 

The  Chairman.  On  that  score,  let  me  ask  two  questions  very 
quickly.  I  have  additional  questions  on  BCCI,  but  let  me  ask  you 
this:  You  indicated,  I  thought  early  on,  in  response  yesterday  to  a 
question  by  me,  that  you  are  in  the  process  of  doing  a — I  forget 
how  you  phrased  it,  but  you  are  in  the  process  of  going  back  and 
looking  over  how  things  were  handled  up  to  the  point  you  took 
over  and  what  the  course  should  be  from  here  on,  and  that  you 
would  be  willing  to  come  back  to  this  committee  in  the  next  couple 
months  and  discuss  in  detail  your  findings,  judgments,  and  the 
state  of  play  with  regard  to  BCCI.  I  don't  have  any  objection  as — is 
that  correct? 

Mr.  Barr.  That  is  not  how  I  remember  what  I  said, 

The  Chairman.  Why  don’t  you  tell  me?  That  is  what  I  wanted  to 
clarify. 

Mr.  Barr.  I  said  I  was  taking  responsibility,  since  I  became  in¬ 
volved  and  I  will  be  held  personally  accountable  for  performance, 
and  if  you  want  to  hold  hearings  down  the  road,  1  hope  I  didn’t  say 
a  couple  of  months,  several  months  from  now  to  assess  the  progress 
we  are  making,  consistent  with  grand  jury  rules  and  so  forth,  that 
would  be  fine,  I  would  be  pleased  to - 

The  Chairman.  I  can  tell  you,  we  are  going  to  kind  of  have  to  do 
that  at  some  point,  because,  as  you  know,  obviously,  by  the  ques¬ 
tions,  there  is  a  lot  of  concern.  I  don't  know  of  anybody  who  said 
Bill  Barr  has  withheld,  Bill  Barr  has  not  done.  Bill  Barr — I  don’t 
know  anybody  who  has  said  that,  nor  has  it  been  asserted.  But 
there  is  an  assertion  of  at  least — as  one  of  my  colleagues  in  the 
House  has  spent  a  lot  of  time  looking  at  the  Department,  the  way 
it  was  characterized,  I  cannot  attest  to  its  veracity,  but  they  found 
little  malfeasance,  if  no  malfeasance — not  you,  the  Department — 
but  a  good  deal  of  nonfeasance.  So,  I  am  going  to  want  to  be  able  to 
do  that  with  you  after  you  are  there. 

The  other  thing  I  want  to  ask  you  about,  in  terms  of  the  Con¬ 
gress,  the  refusal  of  the  White  House  counsel  to  share  FBI  reports 
with  the  committee  and  allow  designated  investigators  to  have 
access  to  them  on  judicial  nominees,  U.S,  attorneys  and  marshals  is 
something  that  we  haven’t  had  to  come  head-to-head  with  yet,  be¬ 
cause  all  the  ones  in  the  pipeline  are  under  the  old  regime. 

I  can  assure  you  that  the  new  proposal  will  not  work,  will  not 
function.  There  has  been  a  change  in  the  White  House,  we  don't 
even  get  anything  other  than  a  summary  of  the  FBI  reports.  No.  1; 
and  No.  2,  the  ability  of  me  and  the  ranking  member  to  sit  here 
over  the  next  120  judges  or  so  and  direct  FBI  followups  and  investi¬ 
gations  is  simply  not  practical.  It  is  just  not  possible. 
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And  I  do  not  say  this  as  a  threat,  I  don't  say  it  as  anything,  I  say 
it  as  an  alarm  bell.  We  have  moved,  it  has  taken  the*  White  House, 
on  average,  10  months  to  come  up  and  All  a  vacancy.  We  iitl  them 
all  on  average  within  10  weeks,  I  would  hope  that  we  could  fill  100 
new  judges  vacancies  next  year.  I  can  assure  you  if  we  don't  have 
the  FBI  reports,  we  are  talking  about  10  instead  of  100. 

This  is  not  going  to  be  done.  I  will  not  sit  here,  I  just  want  to  let 
you  know,  and  I  hope  with  your  reputation  for  being  able  to  work 
out  difficult  things,  you  will  be  prepared  to  work  with  the  ranking 
member  and  myself  on  how  we  come  up  with  a  rational  basis 
on - 

Senator  Thurmond.  Can  I  have  a  word  on  that? 

The  Chairman,  Sure,  please. 

Senator  Thurmond.  Mr.  Barr,  I  agree  with  him  on  that  and  I 
wrote  the  White  House  counsel  to  that  effect.  It  is  impractical.  It  is 
going  to  delay  the  judges.  There  has  been  no  evidence  that  a  leak 
occurred  from  this  staff,  the  investigatory  staff  on  this  committee, 
and  I  suggest  you  see  if  you  can't  get  that  reversed. 

The  Chairman.  And  if  you  do  that  we  will  see  to  it  that  you  are 
confirmed  in  the  next  24  hours.  [Laughter.] 

Senator  Thurmond.  I  vote  to  confirm  anyway. 

The  Chairman.  And  if  you  don't,  we  will  look  at  your  FBI  report. 
All  right,  I  also  want  to  raise  with  you — I  don't  want  to  hold  you 
but  I  nave  got  other  things — I  am  going  to  submit  to  you,  in  writ¬ 
ing,  several  more  questions  about  executive  power. 

It  is  a  presumptuous  thing  for  me  to  say,  but  I  personally  like 
you.  I  think  you  are  a  heck  of  an  honorable  guy.  I  think  that  you 
are  someone  we  can  work  with  and  you  have  demonstrated  that. 
When  I  say,  can  work  with,  I  don't  mean  you  do  it  our  way,  I  mean 
when  you  sit  down  and  negotiate,  you  genuinely  negotiate. 

I  do,  I  am  concerned,  as  I  told  you  from  the  outset  about  one 
thing.  And  that  is  your  view  about  separation  of  powers.  I  think  if 
the  Scalia  view  of  separation  of  powers  were  the  law  this  country 
would  be  in  chaos.  I  feel  very  strongly  about  that,  as  you  know,  and 
so  I  am  going  to  submit  to  you  some  additional  questions  on  separa¬ 
tion. 

That  wilt  not  hold  up  the  consideration  of  your  nomination,  that 
is  not  what  I  am  doing,  but  it  will  make  a  difference  to  me  what  I 
do  on  your  nomination.  That  is  the  only  thing.  I  found  no  evidence, 
and  I  have  done  a  good  deal  of  looking  to  determine  whether  or  not 
you  had  direct  responsibility  on  what  I  considered  to  be  incompe¬ 
tence  in  the  way  some  of  the  BCCI  matters  were  handled  thus  far. 
I  don't  see  any  place,  to  use  the  expression,  where  your  finger¬ 
prints  are  on  any  of  that.  I  see  neither  malfeasance  nor  nonfea¬ 
sance  to  the  best  that  I  can  determine  with  regard  to  you,  personal¬ 
ly  or  any  reason  why  that  should  be  sufficient  reason  to  hold  you 
up,  as  some  have  suggested,  until  BCCI  is  settled. 

But  I  do  have  real  concern  about  the  separations  arguments  but 
I  will  submit  those  to  you  in  writing.  And  let  me  just  double-check 
before  I  let  you  go.  Because  I  hope  if  you  are  confirmed,  and  I 
expect  that  you  will  be,  that  we  are  going  to  see  you  more  than 
once  every  10  months,  like  the  last  Attorney  General.  At  any  rate 
just  in  case  we  won't  see  you  in  the  next  10  months  just  let  me  see 
if  I  have  got  everything  covered. 
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OK,  and  I  will  also  have  a  few  followup  questions  on  BCCI  but 
the  things  I  wanted  to  satisfy  myself  with  regarding  fiCCI  were 
nnatters  about  your  personal  involvement,  knowledge  of,  etc.  But  if 
you  are  confirmed  1  sincerely  hope  that  you  do  take  hold  of  this 
thing  because  you  must  know  by  now  that  this  is  an  octopus  that 
has  attracted  the  attention,  with  good  reason,  of  everyone,  every¬ 
one.  And  it  needs  more  than  the  usual  business  as  usual  way  to 
handle  it.  And  I  don't  mean  to  imply  business  as  usual  does  not 
mean  that  things  are  taken  care  seriously.  It  is  a  different  breed  of 
cat.  And  I  know  you  know  that  and  I  look  forward  to  working  with 
that. 

Again,  I  have  other  questions,  but  I  will  refrain. 

Thank  you,  very  much  for  your  cooperation  for  being  here. 

Mr.  Barr.  Thank  you,  Senator. 

The  Chairman.  If  confirmed,  I  look  forward  to  working  with  you 
and  I  would  hope  that — I  still  have  not  given  up  hope  on  a  crime 
bill  before  we  leave  here.  I  know  that  sounds  strange.  My  friend, 
Mr.  Symms,  and  others  who  have  a  gunner's  view  of  the  world  do 
not  want  to  see  a  crime  bill  but  maybe  we  can  end  up  overcoming 
that  even  between  now  and  the  time  that  we  go  out.  And  if  we  do 
it  will  only  be  with  your  help  if  we  are  able  to.  I  am  not  making 
you  responsible  for  any  Senator.  1  don’t  mean  that.  I  mean  in 
terms  of  us  reaching  a  compromises  on  what  is  out  there. 

Again,  thank  you  for  your  cooperation. 

Mr.  Barr.  Thank  you,  very  much,  Senator. 

The  Chairman.  The  hearing  is  adjourned. 

[Whereupon,  at  5:55  p.m.,  the  committee  was  adjourned.] 
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APPENDIX 


I.  BlOORAPBtCAL  IN70HM|kTJ0N  (PUBLIC} 


1«  Full  (iBaludlng  any  forntr  nmm^B  U8«4.) 

HilliaA  PelhaiB  Barr 

Mdr«Bia  List  our r tut  ]^1bo«  of  rcrAldonca  and  offlco 
addraaa (ao) • 


Office;  Departinent  of  Justice 

loth  4  Constitution  Avenue ,  HW 
Hashingtonj  D.C.  20530 

3.  Data  and  placa  of  birth. 

Nay  23,  1950 
New  York,  New  York 

4,  Karital  Btatua  (Including  aaldan  nwa  of  wife,  or  husband's 
name).  List  apousa'a  occupation^  onployer'a  naaa  and 
buainaas  addraaa(as). 

apourei  ^  Christine  Moynlhan  Barr 

spouse's  occupation:  Librarian  (ElcTnentary  School) 


5, 


4, 


Bduoationi  List  each  collage  and  lav  school  you  have 
attended,  inoludlEig  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 


Coluotbia  College 
Hew  York,  New  York 


1967  -  1971 

A.B,  1971 


Columbia  University  1971  -  1973 

New  York,  New  York  M,A,  1973 

(Political  Science/ Chinese  Studies) 


National  Law  Center  1973  -  1977 

George, Hash! ngton  University  J,D,  1977 

Washington,  D.c, 


Smploysent  Record i  List  (by  year)  all  business  or 
professional  oorporatlons,  ccapanles,  firms,  or  other 
enterprises,  partnershlpa,  institutions  end  organisations, 
nonprofit  or  othervlse,  including  firms,  with  which  you  were 
conneoted  as  an  officer,  director,  partner,  proprietor,  or 


164 


2 


ABploy«*  Bine*  graduation  from  collago. 

1971  -  1972  Central  Intalllgefice  Agency 
SuBUner  Intern  Program 


1973  -  1977  central  Intelligence  Agency 

(1973  -  75  Intelligence  Directorate) 

(1975  -  77  Office  Of  Legislative  Counsel) 

1977  -  197a  Law  Clerk  to  the 

Honorable  Malcolm  R-  Wilkey 
li.s*  Circuit  Judge 

U.S.  Court  of  Appeals  for  the  D,C»  Circuit 


19 7 S  '  19 8 S  Shaw,  Pittman ,  Potts  &  Trowbridge 

Washington,  D.c, 

(Law  Firm  ^  Associate) 


1932  *  1933  Deputy  Assistant  Director 

Office  of  Policy  Development 
White  House 


19S3  -  19B9  Shaw,  Pittman,  Potts  &  Trowbridge* 
1983  *  1984  Associate 

1985  "  1989  Partner 


1984  -  1939  2300  M  Street  Associates 

Heal  Estate  Investment  Partnership  with  a 
number  of  other  Shaw,  Pittman  partners 

1989  *  1990  Assistant  Attorney  General 

Office  of  Legal  Counsel 
Department  of  Justice 

1990  -  Pres,  Deputy  Attorney  General 

Department  of  Justice 


*  In  connection  with  law  practice,  at  Shaw,  Pittman, 
when  the  firm  was  asked  to  set  up  a  new  corporation 
for  a  client,  I  would  occasionally  be  listed  as  an 
Incorporating  director/officer  for  purposes  of 
filing  incorporation  papers  but  would  be  replaced  by 
the  permanent  director/officer  at  the  first  corporate 
meeting.  In  one  case,  however,  I  actually  did  serve 
on  a  client^ s  board.  In  April  1986,  Scottish  Widows 
Fund  Assurance  Society,  a  U.K,  insurance  company, 
asked  me  to  serve  on  the  board  of  its  two  wholly-owned 
U.s.  subsidiaries,  "Dalkeith  Corporation"  and 
"1146  19th  Street  Corporation",  These  corporations 
own  a  commercial  office  building  in  Washington, 

I  served  as  a  director,  vice  president,  and  treasurer 
of  each  subsidiary  from  April  1986  to  January  1989, 
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7.  Military  Services  Hava  you  had  any  uilltary  service?  it 
30,  give  particulara.  Including  the  dataa,  branch  of 
eervioa,  rank  or  rata^  aerial  number  and  type  of  discharge 
received^ 

Mona 

B,  Honors  and  Mardai  List  any  acbolarshlpa#  fellowships, 
honorary  degrees ,  and  honorary  society  ueiabershipa  that 
you  balleve  should  ba  of  Interaat  to  the  COBmittee. 

NDPL  Fellowship  (Mandarin  Chinese) 

Order  of  the  Coif 

J.O,  With  Highest  Honors 

P.  Bar  Aaaoolationsi  List  all  bar  associations,  legal  or 

judlolal-ralated  committees  or  cenferencea  of  which  you  are 
or  have  been  a  member  end  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Virginia  state  Bar 

District  of  Columbia  Bar 

American  Bar  Association 

10*  Other  Kembershlpsi  List  all  organisations  to  which  you 
bslong  that  are  aotlve  in  lobbying  before  public  bodies. 
Please  list  all  othar  organisations  to  which  you  belong. 

American  Bar  Association 

Knights  of  Columbus 

11.  Court  Admission I  List  all  courts  In  which  you  have  been 
admitted  to  practice,  jrlth  dates  of  admission  and  lapse 
If  any  such  memberships  lapsed.  Please  emplsln  the  reason 
for  any  lapse  of  membership.  Olva  the  same  information 
for  administrative  bodies  which  require  epeclal  ednission 
to  practice. 

Virginia  supreme  Court  1977  to  present 

District  of  Columbia  court  of  Appeals 

19 7 B  to  present 

U.S,^  District  Court  for  the  District  of  Columbia 

1978  to  present 
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District  of  Columbia  Circuit 
1976  to  present 

Federal  Circuit 
1988  to  present 

12.  Publlebed  Writings;  List  the  titles,  publishers,  end 
dates  of  booJcs,  articles,  reports,  or  other  published 
materiel  not  readily^  available  to  the  Committee,  hi so, 
please  supply  a  copy  of  all  spesohes  by  you  on  issues 
involving  constitutional  law  or  legal  policy.  If  there 
were  press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 


UiS*  Court  of  Appeals  for  the 
U.S.  Court  of  Appeals  for  the 


1,  Federalist  Society  Symposium 

Panel:  Appropriations  Power  and  the  Necessary 

and  Proper  Clause 

(Reprinted  Washington  University  Law  Quarterly, 
Volume  68,  Mumber  3,  1990 J 


2,  Los  Angeles  Times ,  September  13,  1990 

Wolves  Fighting  Crime  Go  'B-a-a-a^ 

3-  Federalist  Society  Symposium 
Vale  Lav  School,  February  1991 


(To  be  published  in  the  Harvard  Journal  Law  & 
Public  Policy,  January  1992) 


4 .  Judicial  Conference  of  the  District  of  Columbia 
Williamsburg,  Virginia,  Friday,  June  7,  1991 


Topic:  Crime  in  the  Streets:  Must  It  Produce 
congestion  in  the  District  Courts? 


5.  The  Hew  York  Times,  September  24,  1991 
Bush's  Crime  Bill:  This  Time,  Pass  It 


6-  Remarks,  Multinational  Conference  on  Asian  Organized 
Crime,  San  Francisco,  CA,  September  26,  1991 

7.  Remarks,  Conference  of  Crime  Stoppers  International 
Louisville,  Kentucky,  October  2,  1991 

S-  Remarks,  98th  Conference  of  the  International 
Association  of  Chiefs  of  Police, 

Minneapolis,  MM,  October  7,  1991 


Note:  Copies  of  the  above  items  are  being  submitted  with 
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this  Questionnaire. 

13  i  Heal  til  I  Wliat  is  the  present  state  of  yeur  health?  hist 
the  date  of  your  last  physical  axaalnaticn. 

Excellent.  April  5|  1991  (oomplete  physical] 

14.  Public  Office:  state  {chronologically)  aay  public  offices 
you  have  held,  other  than  judicial  offlcesj  Including  the 
tame  of  service  and  vhether  such  positions  ware  elected  or 
appointed.  State  (chronologicallv)  any  successful 
candidacies  for  elected  public  office. 

See  answer  to  Question  6. 

15.  Legal  Careers 

a.  Describe  chronologically  your  lav  practice  and 

experience  after  graduation  from  lav  school  inoludlngi 


i. 

Whether  you  served  as  clerk  to  a  judge,  and 
if  ao,  the  name  of  the  judge,  the  court,  and 
the  dates  of  the  period  you  were  clerk; 

a. 

Whether  you  practiced  alone,  and  if  so,  the 
address  and  dates; 

3. 

The  dates,  names  and  addrassaa  of  lav  firms 
or  offices,  companies  or  governaent  agencies 
vith  vhlch  you  have  been  connacted,  and  the 
nature  of  your  connection  with  each; 

b.  1. 

What  has  been  the  general  character  of  your 
lav  practice,  dividing  it  into  periods  vlth 
dates  if  its  character  has  changed  ovar  the 
years? 

a. 

Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

O.  1. 

Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

2. 

What  percentage  of  these  appearance  was  in: 

(a)  federal  court 

(b)  statee  courts  of  record; 

3. 

jo)  other  courts. 

What  percentage  of  your  litigation  was; 

53-053  0 

-92-6 
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imf  civil f 
(b}  crlmincl. 

4*  Stato  tbc  nimbsr  of  caaoa  tn  oovrts  of  record 
you  tried  to  verdict  or  judgment  Iretber  tben 
eettledi  #  indicating  whettter  you  vere  oole 
counsel,  cbief  counsel,  ox  associate  counsel. 

5.  Whet  percentage  of  tbese  trials  vas; 

(a)  jury? 

(b)  non-- Jury 

I  attended  law  school  at  night  from  Septeniber  1973  to  June  1977, 
while  I  was  working  for  the  Central  Intelligence  Agency.  From 
February  1975  forward,  I  served  in  the  Agency's  Office  of 
Legislative  Counsel.  Hy  principal  duties  were  analyzing  the 
impact  of  proposed  legislation  on  Agency  operations,  drafting 
Agency  bill  comments,  drafting  Hill  testimony,  carrying  on 
liaison  with  Congressional  committee  staffs,  drafting  Agency- 
proposed  legislation,  and  coordinating  legislative  activities 
with  other  agencies  and  OWB. 

In  July  1977,  I  left  the  Agency  to  serve  as  law  clerk  to  the 
Honorable  Malcolm  R-  Wilkey,  U.S.  Circuit  Judge,  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit-  I  completed  my 
clerkship  in  September  197&- 

In  October  1978,  X  started  as  an  associate  with  the  Washington, 
DiC,  law  firm  of  Shaw,  Pittman,  Potts  &  Trowbridge.  I  was  the 
55th  lawyer  at  the  firm,  I  remained  at  the  firm  as  an  associate 
until  May  19S2. 

Daring  this  period  as  a  Shaw,  Pittman  associate,  I  functioned 
largely  as  a  generalist,  with  about  70%  of  my  time  devoted  to 
litigation  and  about  30%  to  other  areas  of  the  firm's  practice. 
The  firm's  clients  were  mainly  national  or  large  local 
corporations-  My  responses  to  questions  no.  10  and  17  below 
describe  some  of  the  matters  upon  which  I  worked. 

The  litigation  - —  all  civil  —  was  varied,  although  a  significant 
part  of  it  involved  environmental  cases.  Virtually  every  case  I 
worked  on  was  staffed  by  a  total  of  two  lawyers  --  one 
supervising  partner  and  me.  Although,  in  number,  I  handled  more 
state  court  cases  than  federal,  I  devoted  substantially  more  time 
to  the  federal  cases  because  they  tended  to  be  more  complex- 
Appearances  in  federal  cases  were  infrequent  and  were  generally 
handled  by  the  supervising  partner,  I  occasionally  appeared  in 
state  court  cases,  usually  to  argue  motions.  Most  of  the  cases 
upon  which  I  worked  either  were  settled  or  disposed  of  on  motion. 

one  complex  environmental  case  went  to  non-jury  trial  in  federal 
district  court.  Atchison.  T-  £  S.F-Ry.Cp-  v.  Alexander.  4 BO 
F.Supp.  980  (D.D.C.  1979) .  We  represented  def endant-intervenor 
and  played  a  substantial  role  in  the  case.  I  assisted  the 
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partner  who  tried  the  case  for  our  client.  Judgment  was  for 
defendant  and  was  upheld  in  all  material  respects  on  appeal, 

Izaak  Walton  Leacnie  of  America  v.  Harsh,  665  F-2d  346  (D.C,  Cir, 
isaij.  See  my  response  to  question  no,  J.6  for  further  details, 

An  arbitration  I  handled  went  to  a  final  award.  Berlin  v,  chevy 
Chase  I^ke  Coro. ^  16  lO  0071  61  (American  Arbitration 
Association) ,  The  case  involved  valuation  of  a  closely-held 
corporation.  We  represented  the  defendant,  I  assisted  the 
supervising  partner  who  tried  the  case.  The  final  award  was 
substantially  below  the  amount  sought  by  plaintiff. 

Examples  of  some  of  the  non^litigation  matters  I  worked  on  during 
this  period  are  provided  in  response  to  question  no.  17  belov^ 

In  May  1982,  I  left  Shaw,  Pittman,  Potts  &  Trowbridge  to  accept  a 
position  as  Deputy  Assistant  Director  for  Legal  Policy  in  the 
Office  of  Policy  Development  at  the  White  House,  My 
responsibilities  included;  (1)  preparing  briefing  papers  for 
senior  White  House  staff;  (2)  coordinating  preparation  of 
briefing  papers  and  decision  documents  for  the  Cabinet  Council  on 
Legal  Policy;  (3)  representing  the  White  House  on  inter-agency 
working  groups  and  (4)  reviewing  agency  bill  comments  and 
testimony  in  conjunction  with  the  0MB  process. 

In  September  1983,  I  left  the  White  House  and  returned  to  Shaw, 
Pittman,  Potts  &  Trowbridge.  In  October  1964,  I  was  elected  as  a 
partner,  effective  January  1985*  The  firm  currently  has  over  240 
lawyers. 

Upon  returning  to  Shaw,  Pittman  in  1983,  the  nature  of  my 
practice  was  different  than  it  was  during  my  earlier  period  with 
the  firm,  I  spent  less  time  on  litigation  and  more  on 
administrative/regulatory  matters  before  federal  agencies.  For 
examples  of  these  non-litigation  projects  see  response  to 
question  no.  17  below* 

In  the  litigation  area,  while  I  took  on  fewer  cases,  l  assumed 
lead  responsibility  on  these  matters.  My  court  appearances  were 
more  freqfuent,  either  in  federal  court  or  in  federal 
administrative  tribunals.  I  tried  one  case  to  verdict  as  co¬ 
counsel  in  a  non -jury  administrative  trial,  (See  Murray  v*  Henry 
JL,.  Kaiser  co,  in  response  to  question  no,  16  below.) 

In  April  1969,  I  left  Shaw,  Pittman  to  serve  as  the  Assistant 
Attorney  General  for  the  Office  of  Legal  Counsel.  My  principal 
responsibility  In  that  position  was  the  preparation  of  legal 
opinions  for  Executive  branch  departments* 

In  Hay  1990,  I  became  Acting  Deputy  Attorney  General-  In  July 
1990  I  was  confirmed  as  Deputy  Attorney  General. 
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As  Deputy  Attorney  General  my  responsibilities  became  more 
managerial  in  nature,  overseeing  the  day-to-day  operations  of  the 
Departments  I  served  as  chairman  of  the  Economic  Crime  Council,* 
the  Organised  Crime  Council;  and  the  Executive  Review  Board  of 
the  OCDETF-  I  also  participated  on  the  KSC  Deputies  Committee- 

On  August  15,  1991  I  became  Acting  Attorney  General « 


16 •  LitlgatiOD:  Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.  Given  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
If  unreported.  Give  a  capsule  summary  of  the  substance  of 
each  ease,  tdentify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  neture  of  your 
participation  in  the  litigation  and  the  f^nal  disposition 
of  the  case.  Also  state  as  to  each  case; 

fa)  the  date  of  representation; 

(bl  the  name  of  the  court  and  the  name  of  the  judge 
or  judges  before  whom  the  case  was  litigated; 
and 

(c)  the  Individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel 
for  each  of  the  other  parties. 

The  following  include  cases  that  were  decided  on  motion  and  some 
that  were  settled.  On  all  the  listed  cases,  except  for  no,  10,  I 
was  the  sole  associate,  supervised  by  one  partner.  On  no.  10,  I 
was  the  supervising  partner  assisted  by  one  associate. 

1.  Atchison.  T._fL.$  J:.Ry^-Co.  v.  Alexander,  460  F.Supp.  980 
(D.D,C,  1979J,  aff^d  in  parti  rev^d  in  par-t-sub^nom. .  U^aaJs 
Walton  League  of  Aroeriga  v«__War5h.  655  F.2d  346  (D.C.  Clr.J, 
cert,  denied,  454  U.S,  1092  (19SIJ ,  (District  Judge:  Richey) 
(Circuit  Judges!  Wright,  F^bb,  Penn) . 

Almost  one-guarter  of  ray  time  from  October  1978  through  July  1981 
was  devoted  to  defending  against  an  action  brought  by  IS 
midwestern  railroads  and  three  environmental  groups  challenging, 
under  HE PA  and  the  APA,  a  Corps  of  Engineers'  decision  to 
construct  an  expanded  replacement  facility  for  Lock  6  Dam  26  on 
the  Mississippi  River.  We  represented  the  defendant-intervenor. 
Association  for  the  Improvement  of  the  Mississippi  River 
('AIHR") ,  an  association  of  over  350  municipalities,  businesses, 
farm  and  labor  organizations,  waterway  carriers,  and  shippers 
that  depend  on  waterway  transportation.  The  case  involved 
extremely  complex  technical  and  legal  issues.  Although  the  Corps 
was  represented  by  AlHR  played  a  leading  role  in  all  aspects 

of  the  case,  I  was  responsible  for  legal  research;  developing 
factual  and  expert  evidence;  discovery;  trial  preparation; 
drafting  numerous  motions,  pre-trial  brief,  post-trial  brief, 
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appellate  brief,  reply  brief,  and  opposition  to  cert,  petition. 
The  trial  court  found  for  the  Corps  and  AIMR;  the  Court  of 
Appeals  upheld  the  trial  court  on  all  material  points. 

Government  Counsel  vas  Fred  Disheroon,  lands  Division,  U-S, 
Department  of  Justice,  Washington,  D.C.  Opposing  counsel  was  Joe 
Karaganls,  Karaganls  £  Gail  Ltd,,  150  H,  wacker  Drive,  Chicago, 
Illinois  60606  (31ZJ  782-1905_ 

a.  Potomac  Electric  Power  Co,  y.  EPA,  650  F-2d  509  {4th  Cir.h 
c^rt,  dep^ed.  455  U,S.  1016  (1901).  (Circuit  Judgesi  Widener, 
Phillips,  Ervin) . 

From  Kay  i960  through  November  1980,  1  represented  PEPCO  in  its 
petition  for  review  of  an  EPA  decision  that  the  Chalk  Point  4 
Unit  was  subject  to  the  new  source  performance  standards  for 
fossil- fuel  steam  generating  units  under  the  Clean  Air  Act,  I 
was  responsible  for  legal  research  and  drafting  a  substantial 
portion  of  the  brief.  The  Court  of  Appeals  upheld  the  EPA 
decision.  Opposing  counsel  was  fiingham  l^nnedy,  Lands  Division, 
Department  of  Justice,  Washington,  D.C. 

3,  g.£jiup_a^aith  ftss'n.  inc.  v.  Blumenthal^  453  A. 2d  1198 
(Md.Ct.App.  1983). 

From  February  1981  through  January  19B3,  l  defended  Group  Health 
Association  (GHA)  in  a  negligence  and  wrongful  death  diversity 
action  in  U.S,  District  Court  for  the  District  of  Karyland,  CHh 
moved  to  dismiss  on  the  grounds  (l)  that  the  claims  were  subject 
to  mandatory  arbitration  under  Maryland's  Health  Care  Malpractice 
Claims  Act,  and  (2)  that  Maryland  did  not  recognize  a  wrongful 
death  action  for  a  non-viable  child  born  alive.  The  district 
judge  certified  questions  to  the  Maryland  Court  of  Appeals.  The 
Court  of  Appeals  held  for  GHA  that  the  action  was  subject  to 
arbitration,  but  held  also  that  an  action  did  lie  for  wrongful 
death  of  a  non-vlable  child,  X  was  responsible  for  factual 
investigation;  legal  research;  discovery;  drafting  pleadings, 
motion  to  dismiss,  brief  and  reply  brief  in  Court  of  Appeals. 
Opposing  Counsel  were  Jonathan  Azrael,  Azrael  S  Gann,  Baltimore, 
Maryland  and  John  Jude  O'Donnell,  Rockville,  Maryland. 

(301)  424-5060 

4.  Berlin  v.  Chew  Chase  Lake  Coro. ,  16  10  0071  (American 
Arbitration  Association) , 

From  March  1981  through  March  1982,  I  represented  B.F.  Saul  and 
Chevy  Chase  Lake  corporation  in  an  arbitration  over  the  valuation 
of  a  minority  interest  in  a  closely-held  corporation.  We  were 
urging  a  low  value.  I  was  responsible  for  development  of  facts, 
legal  research,  all  aspects  of  trial  preparation,  development  of 
expert  testimony,  pre-trial  brief,  post-trial  brief.  The  final 
award  was  higher  than  our  position,  but  substantially  lover  than 
that  urged  by  our  opponent.  The  arbitrators  were  Daniel  Coon, 
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David  Grubarp  Michael  JacJcleyp  c/o  Ajaerlcan  Arbitration 
Association,  1730  Rhode  Island  Avenue.,  H.W* ,  Washington,  O.C, 
Opposing  counsel  was  Charles  Lee  El  sen,  KirKpatricA,  'Coclchart, 
1800  If  Street,  N.w.j  Washington,  D.C.  20038.  (202}  778-9000 

5.  Mmrrfly  Vi  HOfiryJ.!  ^aigor  COi ,  84-era-4  (dol  alj 
Rokentenetr ,  198  4 } , 

From  September  1983  through  Kay  19S*,  i  detendea  Henry  J,  Kaiser 
Co«  (HJK) ,  constructors  of  the  Zimmer  nuclear  power  plant, 
against  a  'vhistleb lover*  suit  brought  by  a  discharged  employee 
(Hurray)  under  the  Energy  Reorganl cation  Act.  The  case  vas 
highly  sensitive  because  It  was  litigated  during  a  pending  grand 
jury  investigation  into  alleged  Illegal  conduct  by  BJK  in  the 
construction  of  Ziaaer,  Including  some  of  the  allegations  raised 
by  Hurray,  (see  response  to  question  no.  17  below.)  i  was 
responsible  for  factual  development,  discovery,  drafting  pre¬ 
trial  statement,  trial  preparation,  and  post- trial  brief.  The 
case  vas  tried  before  a  Department  of  Labor  ALJ  in  Cincinnati, 
Ohio.  I  personally  tried  half  the  case,  with  a  Shaw,  Pittman  * 
partner  trying  the  other  half.  The  ALJ  decided  for  defendant 
HJK.  Opposing  counsel  was  Andrew  B.  Dennison,  200  Katn  street, 
Batavia,  Ohio  48103.  (813)  732-8800 

6.  Arltfx,,  JMngiB  ga^l,  et  .dlt.  Lav  wo.  istea. 

Circuit  Court  of  Arlington  County  (1978}  ( Winston ,  J. ) . 

From  November  1978  through  September  1979,  I  represented  the  8.F. 
Saul  Real  Estate  Investment  Trust,  defendant  ground  lessor  in  a 
suit  by  lessee  who  operated  a  Howard  Johnson^ a  hotel  on  the 
leased  site.  The  dispute  was  over  the  proper  method  for 
calculating  lease  payments.  On  March  5,  1979,  the  trial  court 
granted  judgment  to  defendant  on  cro&S’^'motions  Cor  summary 
judgment.  The  plaintiff  petitioned  for  appeal  to  the  Virginia 
Supreme  Court,  which  denied  the  petition  on  March  IS,  1979.  I 
was  responsible  for  factual  investigation,  legal  research, 
preparing  motion  for  summary  judgment,  preparing  brief  in 
opposition  to  petition  for  appeal  in  the  Virginia  Supreme  Court. 
Opposing  counsel  was  LeRoy  e.  Batchelor,  2060  H.  I4th  Street, 
Arlington,  Virginia  22201  (703)  528-0102. 

7.  RSPPS  V.  United  states,  et  al..  civil  Ho.  78-0612  (D.D.C.) 
(Parker,  J.j. 

From  October  1978  to  March  1980,  i  defended  a  formal  high-level 
CPSC  official  (Dimcoff)  In  an  action  brought  by  another  former 
CPSC  official  (Rappa)  against  the  CPSC  and  several  current  and 
former  CPSC  officials  for  violation  of  constitutional,  statutory, 
and  common  law  rights.  The  other  federal  defendants  were 
represented  by  the  Department  of  Justice.  The  case,  which 
involved  numerous  complex  legal  issues,  was  settled  on  the  eve  of 
trial.  I  was  responsible  for  factual  invest igat ion i  extensive 
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legal  research;  conducting  most  discover/;  drafting  numerous 
motions,  Including  motions  to  dismiss,  motions  for  summer/ 
judgment,  pre-trial  statement,  etc.  During  discover/,  I 
successfully  overcame  a  claim  of  newsman's  privilege  by  a 
journalist  witness,  t^laintiff  Rapps  was  represented  by  Kaymond 
Battocchl,  cole  &  Groner,  1730  K  Street,  N.W.,  Washington,  D.C. 
(202)  331-8888.  The  other  federal  defendants  were  represented  by 
I^wrence  Moloney,  U-S.  Department  of  Justice,  Civil  Division, 
Washington,  D.C. 

8,  Provident  Life  Ins.  Co.  v,  Ll^e  Investors.  Inc.,  v.. 

Equitable  of  Iowa  Companies.  Civil  Action  No.  A  78-1061  (D.H.D.J, 

From  October  1878  through  October  1979,  i  represented  Equitable 
of  Iowa,  third-party  defendant  in  a  16(b)  short-swing  profits 
suit.  Provident  Life  Insurance  Co.  sued  Life  Investors^  Inc.  to 
recover  short-swing  profits  realized  by  Life  Investors  on  the 
sale  of  Provident  stock  to  Equitable.  Life  Investors  impleaded 
Equitable  as  a  third-party  defendant.  The  case  was  settled  prior 
to  trial.  I  was  responsible  for  factual  investigation, 
discovery,  legal  research,  legal  advice  on  settlement.  Opposing 
counsel  for  Provident  Life:  James  Collins,  Boodell,  Sears, 
Sugrue,  Ciambalvo  &  Crowley,  One  IBM  Plaza,  Suite  2650,  Chicago, 
Illinois  (312)  782-0600. 

9.  H^^aha 1  l^V ,  .^chl umberqer  Well _ Services .  OSHRC  Docket  No.  79- 
3912,  Region  III  (AU  Cutler). 

From  October  1979  to  May  1980,  I  represented  a  Schlumberger 
subsidiary  In  defending  against  an  aSHA  complaint  arising  from  a 
fatal  explosion  at  a  West  Virginia  job  site.  The  case  was 
settled  by  joint  stipulation  in  May  1980.  I  was  responsible  for 
factual  investigation,  legal  research,  pleadings,  settlement 
discussions-  Opposing  counsel  were  Marshall  Harris  and  Joseph 
Crawford,  Office  of  Solicitor,  U.S.  Department  of  Labor,  353S 
Market  street,  Philadelphia,  Pennsylvania  1910<  (215)  596-5165 , 

ID,  Gutherz.  et  al.  v.  U.S.  News  6  World  Report.  86  Civ*  2517 
(GLG)  (S-D.N.y.j  (Judge  G.  Goettel) . 

From  January  19SS  to  March  19S9,  I  was  lead  counsel  defending 
UpS.  News  ft  World  Report  in  a  large,  multi-plaintiff  age 
discrimination  suit  under  the  ADEA,  The  suit  arose  from  the 
termination  of  half  of  U.E.  News'  advertising  sales  force  after 
the  magazine  was  taken  over  by  a  new  owner,  I  conducted  and 
defended  extensive  discovery,  represented  U.E.  News  in  all  court 
appearances,  drafted  and  argued  motion  for  summary  judgment.  The 
motion  was  denied.  Opposing  counsel  were  Judith  Vladeck  and  Anne 
Vladeck  of  Vladeck,  Waldman,  Elias  &  Engelhard,  1501  Broadway, 

New  VOrk,  New  York  (202)  35fl-S330. 
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17*  Lmq^l  Kotivitl«At  D«iorl&«  thm  nost  algal f leant  legal 
aetlvltles  yeu  have  puraued^  Inoludlng  aignlf leant 
litigation  vbleb  did  not  prograaa  to  ttial  or  legal 
aattara  that  did  not  Involve  litigation*  Deeoribe  tbe 
nature  of  your  partiolpatlon  In  this  question#  please 
onlt  any  Inf creation  protected  by  the  ettorney-ollent 
privilege  (unless  the  privilege  has  been  valved.) 

1>  I  vorKed  on  the  following  tnat  s  as  an  associate  at 
Shaw#  Pittiaan,  Potts  &  Trowbridge*  (Kxc.pt  where  otherwise 
noted,  I  was  the  sole  associate,  supervised  by  one  partner*] 

First.-Eennsylvania  BapH  (S/flO  *  VSOJ  Prrpa(r-‘i  ic  -ai  opinion  for 
Board  of  Directors  of  First  Pennsylvania  Cor*voratloi  (FPC)  re 
propriety  of  advancing  indemnification  to  Boain't  Chaj.;'  lan  who  bad 
retained  separate  counsel  to  defend  lawsuit  agai  ist  IVV,-  the 
Chairman,  and  other  individuals,  allegirig  violation  of  antitrust 
laws  and  the  Bank  Holding  Company  Act*  i  did  the  fat:tual 
investigation,  legal  research  and  analysis,  drafted  legal 
opinion,  and  made  part  of  oral  presentation  to  the  Board* 

Zimmer  grand  Jury .investigation  (9/B3  -  9/64)  spent  the 
substantial  part  of  a  year  successfully  defending  Henry  J*  Kaiser 
Co.  in  connection  with  a  grand  jury  investigation  into  possible 
violations  of  federal  law  in  the  construction  of  the  "ZlwBier'' 
nuclear  plant  in  Cincinnati,  Ohio*  Also  handled  a  parallel  HHC 
Investigation  and  three  related  whistleblower  cases*  Extensive 
factual  investigation,  witness  interviews,  etc* 

Vnit9d  gutgp  Vt  A  J^gbaJlCjBLj;fl>>  civil  Action  Mo.  80'0034-P(H) 
(H.D.H.Va.)  (1/79  -  5/SO)  Represented  Parkersburg,  West  Virginia 
plant  charged  with  violating  Clean  Water  Act*  The  case  was 
settled  by  consent  decree  entered  May  1*^  19 BO.  t  was 

responsible  for  factual  investigation,  research  and 

drafting  pleadings*  opposing  counsel  Assistant  u,s*  Attorney 
William  A*  Kolibash,  Department  of  Justice,  Wheeling,  West 
Virginia, 

King  v.  Gpq  Nuclear.  83-ERA-lO  (Department  of  Labor)  (8/84  - 
11/64)  Defended  GPU  in  whistleblower  case  arising  out  of  Three 
Mile  Island*  Extensive  discovery,  trial  preparation.  Settled  on 
eve  of  trial. 

American  Management  Systems,  Inc,  v.  Delphi  Associates*  Civil 
Action  No*  79-2467-T  (D.  Hass*)  (1/79  -  3/82)  Worked  with  a 
partner  and  another  associate  representing  AMS  in  a  suit  see)cing 
damages  for  breach  of  contract  and  in  cpiantum  meruit.  Defendant 
Delphi  had  been  prime  contractor  on  a  project  to  design  MMIS 
computer  system  for  State  of  Illinois,  AMS  sued  under  its 
subcontract  with  Delphi  to  recoup  substantial  losses. 

Participated  in  extensive  discovery  and  motions.  Case  was 
settled. 
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Hlscellanecms  Litigation?  (10/78  -  3/82)  Hdnaied  numerous 
smaller  cases,  Inclviding  defense  of  Croup  Health  Association  In  a 
series  of  medical  malpractice  suits,  all  of  which  settled; 
Robinson  V ,  WHATA .  Civil  Action  Ho»  6810-80  (D-C^Sup-Ct. ) ;  Davis 
V.  Patow.  M.D>,  Civil  Action  No.  12220-79  (D-C-Sup*Ct. ) ; 

Strlblino  V.  Hel-Art.  Inc^,  Civil  Action  Ko.  650-80 
(D.C.Sup.Ct* )  >  Also  handled  numerous  smaller  cormnercial  cases 
which  were  either  decided  on  motion  or  settled,  including 

corp^  Vt  Hordh^im^ri  civil  Action  no,  2924- 

80  (D,c.sup,ct.)  ?  ^  v-r_Cgnt^hnial  CPhtractgrs, 

Incx  f  Chancery  No.  62053  (cir.ct.  Fairfax  cty.j 

GHA  Labor  Matters  (1979-82,  B4J  Represented  Group  Health 
Association  in  a  half  do^en  labor  disputes  with  its  physicians'^ 
union*  All  involved  arbitration  of  grievances  under  the 
collective  bargaining  agreement  --  one  major  grievance  related  to 
working  conditions,  the  others  related  to  individual  disciplinary 
actions-  All  disputes  were  settled  prior  to,  or  during, 
arbitration-  Extensive  factual  investigation,  legal  research, 
arbitration  preparation,  negotiation, 

Virginia  Condominiums  (1979)  prepared  all  legal  documents, 
prospectuses,  etc.,  in  connection  with  three  of  the  earliest 
condominium  conversions  under  the  Virginia  Condominium  Act,  The 
three  projects  were;  Horizon  House,  Huntington  Club,  and 
Telegraph  Hill*  The  Horizon  House  documents  were  distributed  by 
the  state  as  ''models"'. 

B*F,  Saul  REIT  (1981)  Worked  on  various  securities  matters  for 
REIT,  including  advice  and  submissions  to  SEC  pursuant  to  Rule 
Ha-8  re  omission  of  shareholders'  proposals  from  proxy  material* 

2*  I  handled  the  following  matters  as  a  partner  at  Shaw, 
Pittman: 

Natlojial_Air  Transportation  Association  (3/85  -  5/85) 

Represented  KATA  in  connection  with  proposed  IRS  regulations  on 
the  use  of  employer-provided  aircraft*  Prepared  and  submitted 
formal  comments. 

National  A^to^obile  Dealers  Association  (2/85  -  4/89) 

Represented  NAOA  on  a  variety  of  tax  issues-  In  1985  and  1986 
prepared  and  submitted  a  series  of  formal  comments  on  proposed 
IRS  regulations  re  taxation  of  auto  salesmen's  demonstrators, 

Knights  of  Columbus  (12/84  -  4/89)  Represented  Knights  of 
Columbus  in  connection  with  preserving  the  tax  exemption  for 
-•fraternal  benefit  societies"  under  Section  501(c)(8)*  Prepared 
and  submitted  numerous  comments  during  1985  and  1986*  Assisted 
Knights  of  Columbus  in  prevailing  on  Administration  and  House 
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Way®  &  Heans  Conunlttee  to  preservo  exemption  in  *Treaeury  II*  and 
subsequent  Tax  Reforns  legislation. 

Mutual  of  Omaha  (1/85  -  12/65)  Represented  Mutual  of  Omaha  In 
connection  with  OPH  proposed  regulations  relating  to  the  Federal 
Employees  Health  Benefit  Program,  a  substantial  part  of  the 
company's  business.  Prepared  and  submitted  formal  comments. 

Caii^Xiaa.  Jjaygr.  .ft  fajght  (4/05  -  7/B5>  Researched  and  prepared 
comprehensive  legal  memorandum  assessing  GPL'e  potential  claims 
against  Kestlnghouse  for  installing  allegedly  defective 
generators  in  CPL's  nuclear  power  plant. 

Sallie  Mae  (1/88  -  3/88)  Represented  SUiA  In  connection  with 
Department  of  Education  regulations  relating  to  due  diligence 
requirements  under  the  Guaranteed  Student  Loan  Program.  Analyzed 
potential  legal  challenges  to  regulations. 

Taiwan  Power  (V®®  “  10/8a)  Represented  the  government- owned 
utility  of  Taiwan  In  connection  with  its  pre-sanction,  long-term 
supply  contracts  for  Mamibian  uranium.  Unsuccessfully  sought 
from  Treasury  Department  an  interpretation  of  sanctions 
legislation  that  would  allow  for  *in  transit*  processing  of 
Taiwan  Power's  uranium.  Also  sought  legislative  relief* 

Pico  Ski  Resort  (6/67  -  3/09)  Represented  Vermont  sJci  resort  in 
resisting  initial  efforts  by  the  Department,  of  Interior  to  locate 
Appalachian  Trail  through  the  resort  in  a  way  that  would  cripple 
future  operations.  Prepared  extensive  submissions  and 
presentations  to  DOI  relating  to  its  legal  obligations  under  the 
National  Trial  Systems  Act. 

Equitable  of  lova  (11/87  -  9/38)  Represented  Des  Kolnea-based 
company  In  opposing  a  UDAG  grant  for  the  development  of  a  major 
shopping  mall  on  the  outskirts  of  Des  Moines.  Prepared  extensive 
sxibmissions  to  HUD,  Prepared  complaint.  The  grant  was  not 
awarded. 

U..S...,Nevs  ft  World  Report  (a/B7  -  9/87)  Successfully  assisted 
U.S.  Hews  in  obtaining  FCC  recognition  of  exception  to  Equal  Time 
rule  for  television  series  featuring  David  Frost  interviews  on 
Presidential  candidates.  Made  written  and  oral  presentations  to 
FCC  staff  and  commissioners. 

Miscellaneous  Litigation  Represented  Emerson  Electric  in 
prosecuting  claims  against  the  United  States  for  *over  and  above* 
work  on  two  defense -related  contracts. 

Other  Legal -Related  Activities  in  1988  I  served  on  two  peer 
review  panels  for  the  National  Institute  of  Justice-  In  the  fall 
semester  of  1987,  i  assisted  a  Shaw,  Pittman  colleague  by 
teaching  one  of  his  Legal  Research  &  Writing  sections  at  CMU  Law 
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School  on  a  voluntary ^  unpaid  basis.  In  I9e5  and  1986,  I  spoKe 
regularly  on  *Tho  Presidency*  to  high  school  students  as  part  of 
the  Close-up  Foundation's  program* 

The  following  are  some  of  the  significant  matters  I  handled  while 
serving  as  Assistant  Attorney  General  for  OLC: 

Flag  Desecration;  I  opined  that  various  statutory  proposals  to 
protect  the  United  States'  flag  from  physical  desecration  would 
not  be  constitutional  under  Texas  v.  Johnson,  Hy  analysis  is 
reflected  in  my  testiraony  before  the  House  Subcotrvmittee  on  Civil 
and  Constitutional  Rights  of  the  Committee  on  the  Judiciary  (July 
19,  1989) ;  and  my  testimony  before  the  Senate  Judiciary  Committee 
(August  1,  1989) , 

Extraterritorial  Arrests:  I  provided  legal  advice  concerning  the 
authority  of  the  FBI,  as  a  matter  of  domestic  U.S.  law,  to  maHe 
arrests  overseas  which  do  not  comply  with  customary  international 
law-  This  advice  Is  reflected  in  my  testimony  before  the  House 
Subcommittee  on  Civil  and  Constitutional  Rights  of  the  Committee 
on  the  Judiciary  (November  B,  1989)* 

Posse  Comitatus;  1  advised  that  the  restrictions  of  the  Posse 
comitatus  Act  do  not  apply  extra-territorially.  This  advice  is 
reflected  In  legal  briefs,  drafted  in  OLC  and  filed  in  the 
Noriega  case  in  Miami, 
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II,  rXKlUfCIAL  PhTh  AMD  COKFLICT  OF  iKTEREflT  (FtFBLIC» 

I.  tfiit  aourpM^  uou&ta  and  ditaa  of  all  antietpatad  racaipta 
froa  dafarrad  iaoona  arrangaaaata,  atooAf  optloaij 
uaconplatad  ooateaota  and  otliar  futura  banafita  vhioh  you 
aapaot  to  dariva  froa  pravioua  Duatnaaa  ralationaliipa, 
pjrofaaaloaal  aarvioaat  flira  Basbarablpaf  foniar  aaployarOf 
oliantat  or  ouatoaara,  Flaaaa  daaoriba  tba  arrangaaanta 
you  hava  aada  to  ba  ooapanoatad  in  tha  futura  for  any 
financial  or  bualnaaa  inCarast, 

Nona. 

2*  Explain  you  all I  raaolva  any  potantial  conflict  of 
intaraat,  inoluding  tba  procadura  you  will  follow  In 
datarmlning  thaaa  araaa  of  concarn.  idantify  tba 
oatagoriaa  of  litigation  and  flnaaolal  arrangaaanta  tbat 
ara  llkaly  to  praaant  potantial  aoafliota-*of"iataraat 
during  your  initial  aarvica  in.tba  poattion  to  wblob  you 
hwm  baan  nonlnatad« 

Due  to  the  nature  of  ny  assets ^  1  am  not  likely  to  have  a 
financial  conflict.  If  I  do,  l  will  follow  the  requirements  of 
IS  U,S,C.  SZ08  by  either  disqualifying  myself  or,  if  appropriate, 
obtaining  a  waiver. 

If  potential  non-f Inane ial  conflicts  arise,  I  will  consult 
with  appropriate  ethics  counsellors  at  the  Department,  I 
understand  the  Department  follows  the  guidelines  of  the 
Administrative  Conference  of  the  United  States  to  resolve 
potential  non-f inanclal  conflicts. 

3*  Do  you  have  any  plans,  commitments,  or  agreements  to 

pursue  outside  employment,  with  or  without  compensation , 
during  your  service  in  the  position  to  which  you  have  been 
nominated?  zf  eo,  explain. 

No, 

4,  List  sources  and  amounts  of  all  income  reosived  during  the 
oalendar  year  preoadlng  your  nomination  and  for  the  current 
calendar  year,  inoluding  all  salarias,  faes,  dividends. 
Interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (Zf  you  prefer  to  do  so, 
copies  of  the  ft nano ial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  my  SF278. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for}* 
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see  Att^ached  financ^ial  atataioerit. 

c*  Bava  you  ovar  hald  a  poaitloa  or  playad  a  rola  la  a 

political  caapalga?  Zt  aor  pimmmm  idaatlfy  ttia  particulars 
of  ttia  campaign,  including  tlta  candidate,  dataa  of  the 
campaign,  your  title  and  reeponeibllitlae* 

vice  Chairman,  D.c.  Lavyers  for  Reagan-Buah,  1964 
Bush  for  President  I96S  (vice  Presidential  Candidate 
Screening  Team) 
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FINANCIAL  STATEMENT 

NET  WORTH 


Provide  i  compfrle*  Cirrrvnt  Jie*  Uforth  ilitcfntm  whkh  itemijci  tndrtjjJ  iir«»eU  (indudrflg  bartk 

icccunH.  nil  laritt.  i*cufi(]€J.  Irviti,  inyestminit.  lAd  other  rii^inciil  hoEdin|i}  iiJ  liibriities  (inducing  dibti, 
mortg«e*i.  (oahi.  ind  other  tinindil  ob(iiiilofia)  of  youmit.  yout  spou^,  and  other  frnmedliti  memben  of 
ymit  houiehold^ 

(Rounded  to  nearest  thausand) 


ASSETS 

’  UABIUTIES 

CitR  iwM  Aftfl  iri  bmlk* 

U-1-  Cffwnm#nl  HcunVr* — «Jj* 
•Ch«dul« 

Utf M  ueyntfn — «rd  ichaOvli 
VnliiteO  i«cuntin^->«<td  •^«dyls 
AecDunti  ifld  fiQln  ncHvill*: 

tfua  ffgm  nittivvi  ind  IdKidi  , 

Oui  fjwnr  eihtn 

doubtful 

JtttI  trill  bchtduft 

itjl  tf  Uff  n»rtft|««  nca^tlPi 
lAd  Dthtr  o<''«onjl  onotfTy 

Cith  vttvi— li.ft  f^iuniKi 

Olhtr 

Ret  i  roTnent  Accounts _ 

mi 

* 

1  Nmb  HytOit  to  otAM — Mcund 

fvyiblt  («  b«rti»-^nucvr»9 
Hoitt  ptrttVi  ta  r*ydM« 

NttjH  Hj'iitt  tQ  otntn 

AcfiOurrti  Ind  hill  Out 

Unpaid  Trmfnt  Ui 

Otfttf  unptid  lit  ind  iimmE  ! 

Am  Htirt  mortufti  piyibfi^dd 

MAtdLiit 

17 

000 

1 

000 

265 

OOG 

mi 

— 

OuttfP  mortfiin  lAd  othtr  ntnt 
ptyiftit 

f)pO 

nnn 

— 

L 

- ^ 

noo 

TIAA-CREI,  IRA,  KeoRh 

T«ul  lialilititi 

nor 

finn 

= 

!  n«t  worvi 

1  Toul  fiitHiiUri  tna  nrvorth  | 

- iLL 

1  610 

onr 

_ 

T«u  i  a  iHti 

tdSL 

COffTlNlSENT  liAOlLtTIES 

None 

GCNDtAi  irtfQRUATlON 

" 

Ai  *Ada  fMf,  eomi  Mr  w  tvu^  nior 

On>  i4atH  «  wrtncti 

Itfti  Ciijmi 

rrweuor.  fer  friesm#  Ts; 

Othtr  «p«ei«(  daOt 

Art  tnr  MMti  piadivir  (Add  «*«- 

Ultr) 

Na 

Art  jwu  diftncItM  iny  wuRa  or 

1*9  tCQont/ 

Ko 

— 

— 

~1 

riiv*  tw  liMo  otnArveraryf 

No 

- 

1 

*  See  SF  273  for  natnes  of  raonev  market  Hi^tounts 


Real  Estate  Schedule  V  Mo  r  t  ge 

Residence  in  Falls  Church  S^5iO,OOD  ^255,000  (includes 

first  Dortga^^e  and 
honje  equity  line  of 
credit) 
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III.  GENERAL  (FtJBLIC) 

I*  An  ttbicAl  ^onsidsratioji  iindor  canon  2  of  tlio  AAarlcan  Baj: 
Asaooiation'o  Coda  of  Brofaaaional  Reaponaibillty  call?  for 
"every  lawyer,  regard! ess  of  profeaeional  pronlnence  or 
professional  workload,  to  find  some  time  to  partioipate  in 
serving  the  disadvantaged.*  Deaorlbe  what  you  have  done  to 
fulfill  these  responslbllltiea,  listing  epecifio  inetancea 
and  the  amount  of  time  devoted  to  each. 

Hy  former  law  partnership  has,  for  the  past  several  years, 
Taade  substantial  cash  contributions  to  groups  providing  legal 
services  to  the  Indigent  and  needy-  The  firm  also  supports  an 
active  in-house  prg  bono  program  which  has  been  widely  conmiended 
in  the  Washington  legal  community. 

In  1980  I  reviewed  and  critiqued  a  brief  prepared  by  another 
associate  in  a  prg  bono  Bivens  action  against  a  government 
official,  and  I  served  on  a  mock  appellate  panel  to  prepare  the 
associate  for  oral  argument.  (4-5  hours) 

In  1981  1  represented  pro  bo^o  a  young  retarded  woman  who 
was  discharged  from  her  job  at  a  large  department  store.  After 
my  calls  and  correspondence  to  the  parent  company,  the  store 
rebired  the  woman  and  apologized.  The  matter  Involved  legal 
research  into  possible  state  and  federal  claims,  drafting  demand 
letters,  etc-  (9.0  hours) 

In  early  1982  I  brought  into  the  firm,  as  a  pro  bono  matter, 
two  Ethiopian  nationals  seeking  asylum-  The  wvK  on  these  cases 
was  done  by  a  more  junior  associate  with  expertise  in 
immigration.  One  of  the  clients  obtained  asylum,  the  other 
ultimately  decided  not  to  seex  it.  (2.0  hours) 

In  1985  I  agreed  to  assist,  on  a  pro  bono  basis,  the 
Catholic  League  for  Religious  6  Civil  Rights  in  bringing  an 
action  challenging  an  A.I.D.  policy  which  barred  natural  family 
planning  groups  from  receiving  grants  unless  those  groups  also 
promoted  artificial  methods  of  birth  control.  The  matter  was 
settled  in  its  early  stages  when  A.I-D.  agreed  to  change  its 
policy.  (12  hours) 

In  early  1996  l  assisted  on  a  pro  bono  basis  the  Jamestown 
Foundation  with  re^spect  to  legislation  to  assist  defectors.  I 
also  supervised  an  associate  providing  pro  bono  assistance  to  a 
defector.  (1O«50  hours) 

In  1987  I  assisted,  on  a  pro  bono  basis,  the  parents' 
association  of  a  parochial  school  in  their  legal  efforts  to  keep 
the  school  from  being  closed,  (S3  hours) 
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Z*  Do  you  currant ly  balong,  or  havo  you  bolongad,  to  any 

organisation  vhlcH  discrimlnatoa  on  tba  baala  of  raca,  b^x, 
or  religion  through  aithar  foraal  aaobarahip  raquiran.ants 
or  tha  practical  itpplamaniatlon  of  mambarahlp  poLiciaaT  If 
ao,  liat,  with  dates  of  i&embarship .  Hhat  you  have  done  to 
try  to  change  thasa  policies? 

I  am  currently  a  mejuber  of  the  Knights  of  Columbus,  which  is 
an  dll-male  Catholic  fraternal  order.  I  have  been  a  member  since 
1934, 

While  an  undergraduate  at  Columbia  University  (1963-71),  I 
was  a  member  of  Sigma  Nu  Fraternity,  a  national  social 
fraternity*  It  was,  at  least,  de  facto  all-male,  and  probably 
was  so  de  jure* 


173 


ResPPTlBPg  to  Addltlonftl  Ouestiofts  Submitted 
feiy -the -Senate  iTudigi^y 
tp  flrtiJig  tetoimay-  gflnerai  wuliM  .rt-Bea: 


(By  arraAgeEMxit  with  Conmlttee  etaff,  re&^nsag  to 
additional  vrlttan  quaationa  vill  ba  provldad  ao  aoon  aa 
possible,}  , 

QuBBtlona,lrpa  ChatiMn  Biilen 


Qt  Do  you  aupport  tfoauthoxliatioa  of  tbo  Xndapaadaat 
douaaol  atatata? 

Jks  Tha  Adainistration  has  had  oertaln  practical  concerns 
vith  the  statute,  sudh  as  the  independent  counsel 'c  budget,  the 
esctent  to  which  independent  counsel  is  boimd  by  Department  of 
Justice  policies  and  procedures,  and  the  scope  of  the  efeatute'o 
coverage.  In  general,  assuming  that  the  Administration's 
concerns  are  satisfactorily  met,  l  expect  that  i  would  be  able  to 
support  reauthor if at ion. 

0i  Xt  the  Presldeat  vented  to  oppose  reauthoriaation  of  the 
statute,  vould  you  support  that  decision  or  would  yon  adwiee 
him  the  etatute  ehould  be  reautboriied? 

A:  I  vould  not  raise  constitutional  objections  to  the 
re  author!  ration  in  its  present  form.  Bather  i  vould  treat  this 
matter  as  a  policy  decision.  I  would  recoJnaend  changes  In  the 
statute  to  address  the  practical  concerns  noted  above. 

Qt  DO  you  believe  the  supreme  court's  deoieion  la  Morrfaon 
V.  QiBon  is  correct  aa  a  matter  of  Qonstitutional 
iaterpretatien? 

A;  As  I  indicated  in  my  testimony  before  the  Committoe, 
although  I  might  have  decided  Horrison  differently  had  I  been  a 
judge,  I  fully  accept  the  Court's  decision  on  the 
constitutionality  of  the  independent  counsel  statute.  Any  advice 
I  would  give  regarding  the  statute  or  related  nattcire  would  be 
consistent  vith  the  Court's  reasoning. 

Qi  It  the  President  ashed  you  to  seek  a  reversal  of  the 
majority  opinion  in  Horriaon  v.  Oleon.  how  would  you  reepoad 
to  this  raguest? 

A:  As  I  indicated  in  my  testimony,  if  the  President  ordered 
the  Department  of  justice  to  ask  the  Supreme  Court  to  overturn 
Horrisgn ,  it  Would  do  so,  provided  a  reasoned,  professionally 
defensible  legal  argument  could  be  made. 

Qt  DO  you  doubt  the  coastltutionallty  of  any  of  the 
indepatidebt  federal  ageaoiea? 
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h;  and  othar  daoiaion^  of  tha  Court  clearly 

support  tbe  constitutionality  of  independant  a^cnoles.  x  fully 
accept  those  deoieloius*  As  I  Indicated  in  testlaoTiy,,  i  have 
no  desire  to  upset  the  adzulntetratlve  structure  that  has 
developed  over  the  past  oentuty. 

Qi  If  the  Preaident  ashed  to  pursue  a  litlgatlos  strategy 
designed  to  ebsllenge  the  oonstitutionality  of  the 
independent  agaaolesi  how  would  you  respond?  po  you  believe 
eueh  a  atrateqnr  1^  appropriate  ae  s  natter  of  oonstltytioaal 
InterpratatloD? 

Ai  I  acoept  current  lav  on  the  constitutionality  of 
independent  agencies t  and,  is  I  indicated  above,  l  have  no  desitfo 
to  upset  the  prevailing  adntnistritive  structure ,  Hy  advice 
would  depend  on  the  circumstances ,  and  would  be  baaed  largely  on 
the  trends  in  the  Supreae  Court's  constitutional  jurisprudence 
and  on  the  Juatlco  Department's  own  legal  research  and  analysis. 

Qt  Assume,  for  the  aofflent,  that  Congreee  eaaoted  a  lav 
prohibiting  the  Prsaideiit  from  pursuing  a  particular  course 
of  actioa  in  the  area  of  foreign  policy. 

Assune  further  that  the  frestdent  believes  Congress  esoeeded 
its  constitutional  authority  in  attempting  to  restrict  the 
President' a  conduct  of  foreign  polioy,  and  that  be  ashed  you 
tc  advice  him  on  e  oourae  of  action* 

Would  you  advice  the  President  that  he  should  veto  the 
legislation  If  he  believes  it  ie  unconstitutional? 

A;  If  the  constitutional  infirmitieB  in  the  bill  were 
fiufflciontly  serious,  I  would  urge  the  President  to  ccneider  a 
veto, 


Qf  Are  there  any  oircumatancea  under  which  you  would  advice 
him  that  he  could  aign  the  lav  but  disregard  the  particular 
proviaioh  of  the  lav  he  believed  was  uuoonetitutional?  If 
so.  What  are  the  circumetances  that  would  justify  such 
action? 

A:  That  is  a  very  difficult  question,  and  I  hesitate  to 
opine  In  the  abstract*  tformally,  the  Preeident  should  veto  a 
bill  containing  a  provision  that  he  believes  is  unconstitutional 
in  any  significant  respect  rather  than  disregard  that  provision. 
There  may,  however,  be  compel I Lng  reasons  for  a  President  to  sign 
a  bill  that  he  believes  contains  unconstitutional  provisions.. 

Tor  example,  PreBident  Roosevelt  signed  lend -lease  legislation 
even  though  he  beleived  certain  provisions  of  the  bill  were 
unconstitutional*  The  President  has  an  obligation  to  enforce  the 
laws,  and  the  supreme  law  is  the  Constitution,  If  congress  were 

-  a  - 
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to  a  iw  tliot  violated  the  const Itutloti,  th&  president  may 

Will  tave  sn  ovsrrldin?  obligation  not  to  snforgs  tha 
unconstitutional  pravislon.  James  irilsoiii  one  of  the  Founders  * 
rscogniisd  that  sucb  a  situation  could  arlsa,  and  sore  recently 
Attorney  Ceneral  Civilstti  in  the  Carter  Administration  took  a 
similar  position*  For  eicasple#  Attorney  General  civiletti 
ooncluded  in  conetitutlonailtv  of  CQngrMB*  Disaporoyl  of  Affenoy 
Reeulations  bv  Ranelutione  »ot  gresented  to  tb#  JresidOnt*  4A  Op. 
OLC  21  (leao),  that  a  statutory  ^legislative  veto*^  was 
imoonetitutlonal.  Be  stated  thet  ®the  BKecutive's  duty 
faithfully  to  execute  the  law  eabreoee  a  duty  to  enforce  the 
fundamental  law  set  forth  iti  the  Constitution  as  well  as  a  duty 
to  enforce  the  law  founded  in  Aots  of  Cong^eeSt-and  cases  arise 
i^vhich  the  duty  to  one  precludes  the  duty  to  the  other.'  The  ^ 
authority  of  Gongrese^  and  the  judgsent  of  congrees  that  a 
particular  statute  was  const  1  tut lonaXi  have  to  be  given  great 
reepecst,  but  It  has  long  been  the  position  of  the  Department  of 
Justice  that  the  President  say  decline  to  enforce  ^ 

unconstitutional  statutes*  Sta  fact  that  the  President 
signed  a  bill  would  not  preclude  such  action  in  appr^iate 
circusstanoee.  ££.  IHfi  v»  phadha.  462  tl.S.  $19^.  .-M2V  n.l3 
J^3) .  Gbviously,  that  Is  not -a^tsp^at^eny  president  will 
take  lightly r~alfd~lt~  is  not  a  step  that  can  bo  Justified  on  the 
baaie  of  e  policy  dlsagreementg  as  opposed  to  a  good  faith 
Judgaent  that  the  statute  in  indeed  unconstitutional . 

Qi  Are  bhsre  any  olrcmutanoee  under  wbioh  you  would  advise 
him  that  he  oeuld  go  to  eout  and  seek  deolasatory  or 
iajunotivs  relief  to  avoid  the  effect  of  the  parti euler 
clauaa  to  which  he  objeotedt  if  sof  whet  are  the 
oiroumstesoee  thet  would  Justify  suoh  aotioa? 

Kt  This  Is  a  difficult  guestion,  and  different 
circmaatances  night  regulre  different  approaches  depending  on  the 
facts.  If  a  case  could  be  brought  that  did  not  run  afoul  of  the 
'political  guest Ion'  doctrine  end  for  which  otandlng  rsqulrementB 
were  eetr  X  would  certainly  consider  recowsending  such  a  course 
of  action.  Recently  the  Administration  did  file  such  a  cane. 

V.  Instruments  S^. .  Inc*  afuL  rlSOSe 
lnatruaente/VC_lnstruments1 

Qi  Under  what  clroumatamoes  would  you  advise  the  President 
to  esaert  erscutlve  privilege  In  response  to  a  ragueat  from 
Congress  to  rsviev  executive  branch  doousents  or 
Infomatloh? 

At  The  most  direct  way  for  ns  to  answer  your  question  Is  to 
quote  from  the  current  Executive  Branch  statement  of  policy  on 
assertions  of  executive  privilege: 

The  policy  of  this  Adninistretion  is  to  comply  with 
CongresBional  requests  for  information  to  the  fullest 
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oxteiit  con^ifitoiit  with  th«  oonstitiitlonal  ^nd  statatoiy 
cbligations  o£  tha  EMocutlva  Sranoh.  Wtille  t|)l& 
AdalnlstratioHr  like  Its  predacesaors,  has  an 
obligation  to  protect  tbs  oon£ldontlality  of  aone 
oomnunlcationa«  eKecutlva  privilege  vill  be  aasarted 
only  in  tha  meat  congpelllng  clroiuatancea,  and  only 
after  oareEul  review  desonatratee  that  assertion  of  the 
privilege  te  naceaeary.  Hletorically,  good  faith 
.legotlations  between  Congress  and  tha  Executive  Branch 
have  minimised  the  need  for  invoking  executive  ' 
privilegar  and  thla  tradition  of  accommodation  should 
continue  as  the  primary  means  of  resolving  con ri lota 
between  the  Branches.  To  ensure  that  every  raasonabla 
accommodation  is  made  to  the  needs  of  Congress, 
executive  ptivlloge  shall  not  be  invoked  without 
specific  Presidential  authorisation i 

This  statement  is  fr^tn  a  Koveiober  4,  1962  memorandum  froiu 
president  Reagan  to  he  heads  of  the  Eicecutlve  departments  and 
agencies.  The  memorandum  ie  being  following  by  the  Bush 
Administration. 

I  want  to  stress  one  point  from  the  memorandum.  The 
Executive  Branch  is  committed  to  engaging  in  an  accommodation 
process  whan  congressional  committees  seek  confidential 
information.  As  I  stated  in  ny  testimony,  1  fully  share  this 
commitment.  The  agencies  work  with  committees  to  develop  means 
of  providing  information  the  committees  need  While  protecting 
Executive  Branch  confidentiality  interests.  Experience  has  shown 
that  good  faith  communications  between  agency  and  Congressional 
staff  resolve  altooBt  all  difficulties  as  they  arise.  Only  in 
exceptional  circumstances  has  it  ever  been  necessary  to  request 
that  the  President  assert  the  executive  privilege  with  respect  to 
a  Congressional  request.  As  I  testified,  during  ny  tenure  as 
Assistant  Attorney  General  for  the  Office  of  Legal  counsel,  there 
were  no  assertions  of  executive  privilege. 

Qi  If  you  were  asked  to  provide  the  admlniatration  With  a 
legal  opinion  setting  forth  the  scope  of  the  executive 
pziviisge  and  guidelines  for  When  it  should  be  assarted, 
what  would  that  opinion  say? 

hi  Obviously,  any  such  legal  opinion  would  need  to  diaeues 
the  constitutional  principles  and  precedents  in  detail,  I  can 
say  here,  however,  that  in  order  to  discharge  faithfully  itfs 
constitutional  and  statutory  responsibilities,  the  Executive 
Branch  must  seek  to  protect  eortain  confidential  information. 
Examples  of  confidential  information  include  national  security 
in  formation;  materials  that  are  protected  by  statute,  such  as  the 
grand  jury  secrecy  rule  of  the  Federal  Rules  of  Criminal 
Procedure?  informaticn  the  disclosure  of  which  might  compromise 
open  investigations  or  prosecutions  or  civil  coscq?  and  pre- 
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decisional  dellijerativft  co«Municatioti@f  such  as  Internal  advice 
amd  preliminary  poeitlcne  and  reooitmendatione^ 

I  sboxild  reiterate  the  point  I  made  In  answering  the 
previous  gueetion  on  oxeoutlv#  privilege «  Ihe  Executive  Branch 
i«  cDsoaitted  to  aeeJdJig  to  accaOBodate  the  Inforeation  needa  o£ 
Congreaa.  We  are  almost  always  able  to  accommodate  those  needs, 
even  when  the  Congreaslonal  requeate  seek  Gonfldentlai 
information,  hcoosmodatione  can  be  etruotured  in  ways  that 
provide  con^eee  the  information  it  nea^  for  its  legielative 
purpoeee  while  preserving  eeeantial  contidentiality.  As  tor  when 
executive  privilege  should  be  assertedt  the  Reagan  Kesorandum 
states  the  longatanding  policy  that  ^executive  privilege  will  be 
asserted  only  in  the  meet  compelling  clrcumstancest  and  only 
after  careful  review  denonetrataa  that  desertion  of  the  privilege 
Is  neceefiary."  Hies©  principlea  are  aleo  epelled  out  in  a 
memorandum  that  I  prepared  for  the  General  Counsels  Consul  tat  Ive 
Group  dated  June  ig,  lead. 

Qt  Will  you  eneUTs  that  the  Department  of  justice 
oooperates  fully  with  the  OongreaBlonai  oooaiittees  now  or  in 
the  future  invest Igating  the  DOCI  natter^  by  nahiag  all 
dooumante  and  othar  molevant  information  available  ao 
regueated  by  those  oomittaeef 

At  The  Department  has  spent  hundreds  of  hours  over  the  last 
eaveral  manths  responding  to  document  requests  by  congressional 
committees  and  making  witnessae  available  for  staff  intervlava. 
All  revested  vltneeses  from  the  Department  have  been 
Interviewed,  eome times  at  great  length,  by  oongraeeional  staff. 
The  Department  has  fully  complied  with  all  docyment  requests  from 
the  Senate  subcommltteei  one  recant  request  from  the  Wouse 
Judiciary  Conmittee,  SubcottBLlttee  on  Crime  and  Criminal  Juetice 
la  still  outstanding. 

A&  Congraes  has  long  recognized,  the  Depart aent  must  take 
special  care  in  responding  to  requests  for  inforaatlcn  concerning 
open  investigations.  Under  the  circumstances,  I  believe  that  we  ' 
have  been  as  forthcoming  as  possible.  Indeed,  Representative 
Schumer's  staff  has  oomxended  the  Department  for  its  cooperation 
in  arranging  interviews  in  connection  with  their  investigation, 
and  we  iptend  to  continun  that  attitude  toward  other 
investigations.  There  has  been  no  effort  to  suppress  information 
for  any  inappropriate  reason.  The  sole  interest  of  the 
Department  has  bean  to  protect  ongoing  investigations  and  other 
GOnfldontiai  law  enforcement  Infomaticn.  l  will  ensure 
cooperation  csons latent  with  ay  obligation  to  ensure  the  integrity 
of  the  law  enforceaent  process. 

gt  Do  yon  intend  to  oontinue  the  apparaat  poll  ay  of  your 
predecessor  that  if  a  prospective  judicial  nominae  consents 
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to  an  intorriow  vltb  a  local  l>ar  aaoociatioct  ibat 
jttdloial  aomiaatioa  vili  naeossarilf  ba  Inperiiod? 

Do  rou  bavo  an;  aactinga  ourraatli  aobedulad  vlth 
ropraseGtativea  of  local  Dar  asaooiBtloa.  to  discusa  and 
addrcaa  tba  subject  of  local  bar  aaaocLaticas  involveaent  ia 
tba  judicial  ooninatloGB  procraa? 

Ai  Ac  I  testified,  I  aa  currently  reviewing  this  oat  ter  and 
vlll  be  meeting  «iith  repreeentatlvea  of  bar  as&ocleticns  to 
discuss  the  laeua. 
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Queatlone  fron  Senator  Kenjiadv 


Qi  IMm  last  yeafj  tfao  Stet«  DapartMa&t  and  «i;ir  military 
avaouatad  ta  tlie  Unitad  Statas  arauna  7dQ  ftalllaa  ftom 
Envolt,  mostly  paiestlaians*  Host  of  tboao  families  bad 
D«a«  oitlrsn  crblldzaa^  so  Yoro  of  great  oonoero  to  ttv« 
Onlted  Statos.  Ud  many  at  great  rislc  to  ttieBseivas  bad 
also  blddaa  maerioaiia  from  Iraqi  foroea* 

Wbile  many  do  bSYo  d^ordaniaii  passjports#  tboy  really  bave 
aourbere  to  go«  And  so  ma&y  of  tbem  bava  perfomod  a  great 
servloe  L&  proteotlog  luierlaan  lives  in  a  tine  of  acute 
coat 1 lot  vltb  Iraqi 

X  believe  the  admiaietratioa  sbould  oomprebaaslvaly  addxiiaa 
the  Imulgratioa  statns  of  tbese  fuilles  to  vbon  tbe 
juuerloab  people  ove  ao  mooli*  Immediate  atepa  abould  be 
taKea  to  aaaiire  tben  tbov  they  vill  not  be  removed  from  tbe 
Uni  tod  atatee  aad  tbose  vtio  qualify  for  permanent  roaidanoa 
will  bo  aealoted  ib  tbe  prooeasiog  of  tbeir  applicationa  * 

but  turtbazmoror  X  believe  that  leglBiation  ebould  be 
enacted  to  provide  pezmanent  atatua  to  tboao  who  may  not 
qualify  far  adius'baant  of  status  under  existing  criteria • 

mould  you  support  auob  notions 7 

A:  It  is  my  understanding  that  the  President  will  make  an 
announcement  in  the  near  future  concerning  the  deferral  of 
departure  of  Persian  Gulf  evacuees.  I  would  be  happy  to  comment 
on  thle  matter  after  that  annoimcement» 
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Quest Iona  from- Senator  Mett^nbaua 

qt  DO  you  boll  ova  orlalnol  penalty  provioio&o 

prooantiy  oervo  ao  an  efioctivo  detorraatt 


ovorall^.jio  you  beltovo  tbaae  stronger  panaitioa  vonia 
ittprove/tto  dotorrent  offeot  of  bbo  OSH  aot'o  orLolBal 
proviolbasT 

At  Tba  Departaont  liao  detenainod  that  OSHA  orimltial 
ponaXtles  aro  insufficient  for  vilfuL  conduct  that  leads  bo  loss 
of  hxuian  llfoj  and  has  auptxjrted  proposed  lof  iaiation  that  vould 
have  inoreased  the  penalty  for  such  behavior  from  a  miedemaanor 
to  a  felony-  In  a  letter  to  Congresfinan  Tom  Lantos  dated  January 
I€,  1990  from  carol  T.  Cravfordi  then  Assietant  Attorney  General 
for  Ijegislative  Affaire «  the  Departi s  position  was  set  forth, 
ihat  position  la  unchanged  and  the  r  ~  ^^artaent  is  aggreBalvely 
addressing  regulatory  enforcesent  at  this  tine* 

Enforoeuent  relating  to  life  or  health  endangering 
violations  in  the  vorXplace  is  one  of  the  initiotives  of  the 
Oepartnant's  Crininal  Division-  The  Criminal  Division  is  vholly 
conmltted  to  enforcement  in  this  area  because  of  the  serious,  and 
sometimes  potentially  catastrophic,  conseguences  that  can  result 
from  such  violations.  This  initiative  foousec  on  violations  of 
regulations  promulgated  by  the  nuclear  Regulatory  Camnlssion 
(NRC) ,  OSHA,  and  nine  Safety  and  Health  Administration  (HSHA) . 

The  objectives  of  the  Initiative  may  be  summarired  as 
follcvst  The  General  Litigation  Section  processes  promptly  all 
investigative  referrals  from  the  regulatory  agencies  and  refers 
to  the  appropriate  n.S.  Attorneys'  offices  those  referrals  which 
can  be  adequately  addressed  by  those  offices.  The  General 
Litigation  Section  analyEes  the  prosecutive  merit  of  all  other 
referrals,  declining  thoee  for  which  no  action  is  reguired  due  to 
a  lack  of  evidence  of  vilfuineaa  or  Intent,  and  puraulng  (either 
directly  or  by  monitoring  the  efforts  of  U.S.  AttomeyaJ  the  more 
complex  referrals.  The  Criminal  Division  currently  has  numerous 
cases  in  this  area  under  Investigation.  Examplee  of  the 
demonstrated  commitment  by  the  Department  are  the  following* 

*  October  21,  1951  thirty  "three  coal  companies  and  forty-- 
two  individuals  ware  charged  and  pled  guilty  in  the 
Western  Disfricf  of" Virginia  to  violations  charging  a 
conspiracy  mo  defraud  f^KA  in  the  operation  of  the 
respirable  dust  testing  program  required  by  Title  3C. 
Two  individuals  pled  to  Rtco  violations  in  connection 
with  the  scheme* 
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*  On  Kay  2,  1991  j  ABC  Utilities  and  Bruce  Bliear  varc 
coTTviotad  in  tlie  soutliem  District  of  i:eX4G  of 
Occupational  Safety  and  Health  Admin  let  rat  ion  Act 
violations  resulting  from  a  fatal  trench  collapse  in 
Taxaa.  The  coiwlction  ie  elgnlfloant  because  Shear  le 
the  first  nonown  ar/eitp  I  oyer  defendant  convicted  under 
the  ActiP 

*  The  Hina  Safety  and  Health  Adaini&tration^  the  Criminal 
Diviaion,  end  the  U^S*  Attorney's  Office  for  the 
Western  District  of  KentuOcy  ate  conduct ing  a  thorough 
investigation  into  the  eKploeion  at  the  Will  lam  Station 
KlnOi  Pyro  9  Slope«  that  killed  10  miners  in  I9S9. 

*  On  August  21  r  Harrell  Murray  pled  guilty  in  the 

Western  District  of  Virginia  to  a  violation  of  the 
Atomio  Energy  Act|  4a  2273 1  a  felony »  The 

charge  resulted  from  Hurray's  Injection  of  overdoses  of 
radioactive  drugs  into  hospital  patients. 

^  On  June  26,  I9S9r  Howard  Blliott  pled  guilty  in  the 
District  of  South  Dakota  to  a  one  count  information 
charging  him  with  a  criminal  violation  of  the 
Occupational  Safety  and  Health  Administration  Act  In 
that  he  failed  to  folloy  trenching  safety  standards 
resulting  in  tho  death  of  two  workers  and  serious 
Injury  to  another  worker.  Hr.  Elliott  was  sentenced  to 
six  months  imprisonment ,  The  prosecution  was  the  firet 
under  the  ocoupational  safety  and  Health  Adnlniatration 
Act  in  which  the  defendant  was  eentenced  to 
incarceration. 

The  infomatlon  requested  by  Senator  HetEonhaum  in  hie 
further  questions  on  this  subject  will  be  provided  as 
expeditiously  as  possible. 

Qt  Will  the  Justice  Dspartmsat  appeal  the  dtatrlot  oourt'e 
deoieion  (in  gnita.4_gtatea  v.  Bugling  ton  Northern  Railroad 
po.  >  regarding  tho  eaforcemsat  of  a  subpoena  issued  by  the 
iBspsotor  Qeiieral  of  the  Railroad  Retirement  Board]?  Xf 
not^  why  hot? 

A;  yes. 

Ob  as  Attoaraey  Osnaral^  will  you  vigorously  protsot  the 
'audit'  authority  of  the  Xnspsotore  General? 

A I  Yes. 


-  s  - 


53-053  0  -  92  -  7 


182 


Qt  Vtiat  1«  tlia  oyrreikt  end  soope  nf  tlie  rsi'a 

Librer?  AwemiieBB  Progr«B?  iniea  vbb  tbfi  BffBotiVBDBSi  of 
tb«  progru  rdviovod  b]f  your  offioo?  v&o  tlia  vasult  of 

tbet  rovlow? 

A;  The  ^Bi's  Kev  YorJ^  Off  loo  discontinued  moXing  contAOtB 
pursuant  to  the  iflbr&ry  Avarenft&e  Pro^ran  over  three  years  ago« 
Total  oontacta  under  the  Progrom  numbered  approxlsiateLy  20  and 
vers  limited  to  oolentlflo  end  teohnloal  llbrnrlea  in  the  Mav 
York  area.  There  are  no  plans  to  resume  contacts  of  llbrarlea 
for  thie  purpose. 

Because  the  FBI  is  no  longer  contacting  libraries  pursuant 
to  the  Library  Avareness  Program,  the  Dapartoent  of  Justice  did 
not  conduct  a  reviav  of  the  effect Iveness  of  the  Frogran. 

Qi  IB  flepteieber  IsiB,  the  Direotor  of  the  FBI  eritlolBed 
the  InveBtigetion  of  the  Oonlttee  in  flolidarity  vitb  the 
people  of  B1  Salvador^  ffhat  etepa  has  the  Departaent  taXen 
to  enaura  that  thie  type  of  violation  of  oitlsaaa' 
ooeetitutloeel  ri^te  does  not  happen  again? 

A;  In  Kovenbar  IPS?,  Director  Sessions  ordered  the  FBI's 
Inspection  Division  to  conduct  an  in-^dtpth  Ingulry  into  the 
CISFSS  investigation  conducted  by  the  FBI.  That  inquiry  revealed 
that  although  there  had  been  no  vlolationa  of  individual  rights, 
thare  vara  areas  of  policy  and  procedurea  that  could  be 
atrang^ensd  to  preclude  future  problaas  such  aa  occurred  in  the 
CXSPBS  InvaBtigatlon.  As  a  result,  the  Director  loade  33  separate 
policy  changes  primarily  designed  to  atrengthen  oversight  and 
approval  of  international  terrorism  investigations  and  the  use  of 
infomants  or  assets. 

In  addition,  the  Attorney  Oenaral,  at  the  Director's 
request,  formed  a  vorXing  group  to  examine  the  Attorney  General's 
Foreign  Counterlntelllgenoe  Guidelines  as  they  apply  to 
international  terrorism  oases.  The  vorXlng  group,  chaired  by 
Hary  Levtpn,  counsel  for  intelligence  Polloy,  recoanendsd  a 
number  of  modifications  to  the  Guidelines,  all  of  which  the 
Attorney  General  adopted*  These  changes  tightened  definitions 
and  olarlfled  the  applicability  of  portions  of  the  Guidallnes  to 
International  terrorism  investigations  involving  groups. 

As  a  result  of  these  changes,  international  terrorism  oases 
receive  greater  Keadquartere  oversight  and  must  be  more  tightly 
focused,  Tbe  Foreign  Counterintelligence  Guidelines  are  more 
specific,  especially  as  to  'groups'  and  any  aspect  of  an 
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Investigation  involving  First  Aaandtnent  activltiee  aust  n# 
spooirically  reviav«d« 

lha  Ingalry  conduetea  by  tba  FBI's  Inspection  Division,  the 
polioy  changes  by  the  FBX  Director  and  the  GtUdellne  cnangas  by 
the  Attorney  Genoral  reoeivad  intense  sarutiny  by  both  the  House 
and  senate  Ititelligence  Cooniittees  and  the  House  Judiciary 
subcomaittee  on  Civil  end  Constitutional  nights. 


Qt  In  a  speeoh  you  gave  last  ttonth,  you  stated  that  th« 
high  prison  population  in  the  Dnited  state  a  ie  'a  sign  of 
skieeeas,^  Today  there  ere  More  people  Incaroeiated  per 
capita  in  the  nnited  atates  than  in  any  oountry  in  the 
world. 

isn't  that  ptatlstlo  a  ueeeure  of  our  society's  failure  to 
provide  reallitiOf  desirable  opportunitlea  for  people  to 
pertioipste  and  oontrlbute  to  eooiety?  isn't  it  a  neaeure 
of  our  eooiety's  failure  to  provide  baslo  education  and 
eoonoaio  opportunity  to  our  young  pooplOf  to  counsel  our 
ohildrsa  against  eubstanoe  abuse  and  to  establish  adequate 
drug  treatment  prograae? 

Ai  In  my  speech  X  did  not  say,  and  I  do  not  believe,  that 
any  single  approach  can  stop  crime,  X  noted,  for  example,  that 
*[i)n  the  long-term,  only  by  strengthening  our  values  can  ve 
trius^h  over  violence'  and  that  'family,  church,  and  civic 
institutions  are  the  building  blocks  of  a  solid  community' 
because  they  transmit  the  values  on  vhlch  a  just  and  safe  society 
ultimately  rests. 

I  agree  that  we  should  seek  to  expand  economic  and 
educational  opportunities  and  to  provide  counseling  about 
substance  abuse  and  treatment  for  drug  addiction.  The 
Administration  has  programs  that  address  all  of  these  areas. 

Kevertheleaa ,  although  law  enforcement  alone  cannot  solve 
the  problem  of  violent  crime,  the  struggle  against  crime  cannot 
euocoed  without  vigorous  lav  enforcenent.  social  programs  cannot 
succeed  in  an  atmosphere  of  violence,  As  I  said  in  my  speech, 
the  beet  way  to  protect  the  public  against  habitual  criminal b  is 
to  keep  those  oriKinals  off  the  streets  by  locking  them  up,  ihe 
increase  in  the  prieon  population  shove  that  violent  criminals 
are  being  caught,  convicted,  and  removed  from  eooiety.  While  the 
prison  population  grew  in  the  I980'e,  the  staggering  increases  in 
crime  that  afflicted  the  1960'fi  and  1970's  were  brought  to  a 
halt.  In  this  sense,  a  high  priecn  population  is  indeed  a  sign 
of  SUCOBBB  in  our  law  enforcement  efforts. 
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pesponses  to  Additioi^al  Quest 

by  the  Senate  CpTW»jLtlsg 

itQ- Acting  Attorney  w4i;i,a7p_p^_B^£ 


(The  responses  provided  toelov/  are  in  addition  to  the  responses 
provided  to  the  Coraanittee  on  November  14,  1991.} 


Questions  from  Chairman  Bjden 


Qi  [The  Bureau  of  Justice  statistics  1990  National  Crime 
Survey']  is  supposed  to  tell  the  nation  just  hew  many  crimes 
were  conmltted.  is  that  your  understanding? 

A:  The  annual  National  Crime  victimization  Survey  (NCVS) 
attempts  to  measure  personal  and  household  offenses^  including 
crimes  not  reported  to  the  police,  by  interviewing  all  the 
occupants  of  housing  units  age  12  or  older,  who  have  been 
selected  to  comprise  a  representative  sample.  Each  person 
interviewed  is  asKed  about  the  crimes  he  or  she  may  have 
experienced  over  the  previous  6  months .  The  survey  is  an 
essential  tool  in  understanding  the  impact  of  crime  on  our 
society,  obviously,  any  crimes  that  victims  are  unwilling  to 
describe  to  the  survey  interviewer  are  not  reflected  in  the 
survey  results- 

If  confiirmed,  will  you  base  the  Justice  Department's 
attacl:  on  rape  on  the  national  total  indicated  fay  the 
victimization  survey?  Or,  on  the  survey's  indication  of  a 
decline  from  I9e9  to  1990? 

A:  Any  occurrence  of  rape  is  unacceptable. 

Correspondingly,  the  Department  of  Justice  is  committed  to 
aggressively  attacking  the  complex  problems  of  rapes  and  sexual 
assaults  in  all  instances.  1  strongly  support  the  activities  of 
the  Office  of  Victims  of  Crime,  various  national  organizations 
and  others  engaged  in  promoting  wide-ranging  programs  and  reforms 
for  this  purposo. 

Qe'  [A] re  you  telling  us  that  you  believe  B  of  every  10 
rapes  are  reported  to  the  police?  If  not,  what  is  your 
estimate  of  the  number  of  rapes  that  are  not  reported  to  the 
police? 

At  According  the  NCVS  data,  violent  crime  victims  generally 
report  only  about  half  of  their  victimizations  to  the  police.  In 
some  cases,  rape  victims  do  not  reveal  the  crime  to  anyone,  in 
yet  other  cases,  some  victims  may  have  reported  the  crime  to  the 
police  but  are  unwilling  to  discuss  the  crime  with  anyone  else, 
including  a  survey  interviewer. 
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Much  of  the  apparent  discrepancy  between  KCVS  rape 
victiicizations  and  UniforiQ  Crime  Reports  (UCR)  counts  of  rape 
reported  to  the  police  are  within  the  wide  confidence  intervals 
statistically  applied  to  NCV5  rape  estimates.  Furthermore «  data 
from  several  states  indicate  a  significant  number  of  rape  victims 
are  under  12  years  of  agOi  thus  representing  a  category  of 
victims  not  included  within  the  NCVS.  I^gain,  while  surveys  and 
law  enforcement  reports  provide  extremely  Important  data  on  rape 
trends  and  incidence  ratesi  neither  source  can  provide  exact 
measures  of  the  annual  occurrence  of  these  terrible  crimes « 

Qs  If  confirmed,  what  priori ty  will  you  place  on  this  re¬ 
design  of  the  survey? 

hi  The  Bureau  of  Justice  Statistics  has  vigorously  pursued 
the  redesign  of  the  rape  question  on  the  NCVS  to  attain  a  better 
measurement  of  this  crime-  if  confirmed,  I  will  place  a  high 
priority  on  obtaining  accurate  data  on  the  occurrence  of  -rape  and  , 
all  other  crimes, 

Qt  The  D^g  Uae  ForecBsting  system  undertaken  by  the 
Hatlonal  Institute  of  Justice  is,  I  believe,  one  of  the  most 
valuable  tools  the  federal  government  has  for  detecting  and 
aae seeing  trends  in  drug  use. 

If  confirmed,  will  you  support  continued  expansion  of  the 
Drug  Use  Forecasting  program? 

A;  The  Drug  Use  Forecasting  (DUF)  system  of  the  National 
Institute  of  Justice  provides  this  country's  first  objective 
measure  of  recent  drug  use  by  people  arrested  for  serious  crimes, 
and  I  support  it  fully- 

Qs  The  Senate-passed  crime  bill  Included  the  '^Police 
Dffioera'  Bill  of  nights''  (8.  1241,  Title  IX} .  This  bill 
would  provide  certain  procedural  protections  for  police 
officers  in  disciplinary  proceedings.  This  bill  does  not, 
however,  address  the  issue  of  actions  against  police 
officers  for  criminal  misconduct. 

What  is  your  view  of  the  need  for  federal  legislation  to 
guarantee  prooedural  protections  --  such  as  those  included 
in  the  '^Police  Officers'  Bill  of  Rights"  --  to  police 
officers  subject  to  disciplinary  proceedings? 

A:  Although  specific  procedures  for  the  investigation  and 

adjudication  of  such  cases  are  the  responsibility  of  state  and 
local  governments,  and  1  would  resist  federal  involvement  in 
labor/management  issues  in  local  law  enforcement,  I  strongly 
support  general  principles  of  fairness  in  disciplinary  procedures 
pertaining  to  law  enforcement  misconduct. 
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The  Administration's  fieeal  1992  budget  proposed  to 
slash  the  f\]&d£&g  for  the  office  of  JuvenlTe  Justlee  and 
Delinquency  prevention  from  $70  million  to  $7»5  million.  Oo 
you  support  this  reduction? 

A:  The  Office  for  Juvenile  Justice  and  Delinquency  Preven¬ 
tion  (OJJDP)  should  continue  to  fund  numerous  demonstration! 
research  and  evaluation  efforts  through  its  discretionary  grant 
program.  OJJOP,  through  this  program,  provides  services  to 
juveniles  that  arc  very  important  and  funds  projects  that  have  a 
significant  impact  on  high  risk  youth. 

Since  the  inception  of  OJJDP's  grant  program  in  1975,  more 
than  $1,2  billion  has  been  appropriated  for  the  program^  of  yhich 
more  than  60%  (almost  $781  million]  went  to  formula  grants*  The 
states  have  made  progress  in  meeting  the  legislative  goals 
(dcinstitutionalization  of  status  offenders!  separation  of 
juveniles  from  adults  in  secure  institutions,  and  removal'  of 
juveniles  from  adult  jails  and  lock-ups)  under  the  formula  grant 
program.  Fifty-one  states  and  territories  (of  56  participating 
in  the  formula  grant  program)  are  in  full  compliance  with  the 
de institutionalisation  of  status  offenders  mandate.  Therefore,  I 
think  we  are  at  a  point  where  it  is  important  to  reestamine  the 
level  of  funding  provided  to  OJJDP  and  the  methods  by  which  OJJDP 
funds  programs  that  address  the  needs  of  juveniles.  Given  the 
fact  that  Congress  has  repeatedly  rejected  efforts  to  shift 
funding  to  the  states  I  would  support  continued  federal  funding* 

Qe  According  to  the  Justice  Departaent,  not  one  single 
program  that  directly  or  indirectly  provides  drug  treatment 
or  prevention  services  for  juvenile  offenders  would  be 
targeted  for  elimination  or  reduction  in  funding. 

Please  provide  a  specific  listing  of  the  juvenile  justice 
programs  that  are  targeted  for  elialnatlon  or  reduction 
under  the  Administration's  fiscal  1992  budget. 

A:  The  Office  of  Juvenile  Justice  and  Delinquency  Preven¬ 
tion's  fV  1992  appropriation  is  $76  million.  The 
Administration's  proposed  1992  budget  request  for  OJJOP  was  S7.S 
million.  The  $7.5  million  requested ,  together  with  a  501  match 
from  grant  recipients,  would  have  provided  $15  million  for  the 
juvenile  justice  high  risk  youth  program*  At  either  levels  it 
was  and  is  not  anticipated  that  any  programs »  directly  or 
indirectly,  providing  drug  prevention  or  treatment  services  for 
juvenile  offenders  would  be  targeted  for  elimination  or  reduction 
in  funding  in  1992* 

gi  Funds  are  badly  needed  for  counseling  and  treatment  for 
drug  Involved  youth.  The  Boys  and  Girls  Club  of  America  is 
an  example  of  a  highly  successful  organisation  that, has 
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htilpad  provide  alt«x-n4.tivo,  constrq<3tlve  ««tlvltlds  that 
prevant  youth  froA  joining  gangs. 

According  to  the  Justice  DepartASOt,  the  Boys  and  Olrle  Club 
'Targeted  Outreach'  progran  enjoys  a  93%  success  rate  in  the 
DUAber  of  youth  who  have  avoided  reinvolveAant  with  the 
juvenile  justice  system.  Another  survey  reported  that  three 
out  of  four  Club  alumni  believe  their  Boys  and  Girls  Club 
experience  helped  tbem  to  avoid  difficulty  with  the  lav. 

Does  the  Justice  Department  intend  to  continue  its  support 
of  organisations  liKe  the  Boys  and  Girls  club  of  America? 

As  yes.  On  December  11,  we  will  be  presenting  $2,5  million 
to  the  floys  and  Girls  Club  to  expand  the  nurnber  of  Clubs  in 
public  housing  projects  throughout  the  country.  We  are  also 
interested  in  working  with  organizations  .such  as  the  Boys  and 
Girls  Club  in  our  Weed  and  Seed  initiative. 

Qi  What  effect  will  the  proposed  budget  cut  hevc  on  the 
Boye  and  Girlo  club  of  America's  S-yaar  plan  to  expand 
services  to  include  an  additional  700,000  youth? 

A:  Hone-  Funding  for  the  Boys  and  Girls  Clubs  program  is 
available  in  1992. 

Qi  I  have  expreesed  my  concern  about  the  problems  of  drug 
trafficking  and  violent  crime  in  rural  America. 

Accordingly,  I  have  proposed  a  significant  expansion  In 
federal- efforts  to  fight  these  problems.  Including  boosting 
the  number  of  DBA  agents  in  rural  areas;  creating  rural  drug 
task  forces  composed  of  federal,  state  and  local  officials; 
and  boosting  direct  federal  aid  to  law  enforcement  agencies. 

What  is  the  Justice  Department  doing  at  this  time  to  address 
this  serious  problem? 

A:  I  strongly  support  ensuring  adequate  resources  for  rural 

drug  enforcement.  He  sought  expansion  through  OCDETF's 
heartlands  program  and  DBA  was  planning  on  allocating  50%  of  new 
agents  in  FV  92  to  rural  areas.  Unfortunately,  budget  cuts  have 
seriously  impacted  both  initiatives. 

Do  you  support  my  efforts  to  increase  the  number  of  DEA 
agents  assigned  to  rural  areas? 

A:  ¥es, 

q;  do  you  believe  that  small,  rural  law  enforcement 
agencies  are  capable  of  attacking  the  increasing  number  of 
large,  regional  and  interstate  drug  trafficking  rings  that 
operate  In  rural  areas? 
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A:  No-  I  am  committed  to  the  expansion  of  the  DEA  State 
and  Local  Taslc  Force  program  which  provides  much  needed  federal 
resources  and  expertise  to  assist  local  communities  in  meeting 
these  challenges* 

OS  What  is  your  position  with  respect  to  my  proposal  to 
create  federal-state-local  drug  enforcement  task  forces  in 
rural  areas?  Do  you  believe  that  agencies  other  than  D£A, 
e*g.  the  Bureau  of  Land  Management  and  the  U.S.  Park  Police, 
can  play  a  role? 

A:  As  stated  above,  I  favor  esepansion  in  rural  areas  both 

through  DBA  and  through  OCDETP  task  forces-  As  in  all  aspects  of 
our  law  enforcecnent  effort  we  support  incorporating  efforts  of 
other  agencies  in  a  coordinated  manner. 


Qi  As  you  knovi  the  Bureau  of  Alcohol,  Tobacco  and  Firearms 
is  playing  an  Increasing  role  in  combatting  violent  crime, 
primarily  through  the  agency's  firearms  jurisdiction*  FBI 
Director  william  Eesaiona  has  written  to  me  to  express  his 
concern  about  the  fragmenting  of  law  enforcement 
xosponsibiLity  among  federal  agencies. 

Do  you  think  it  is  appropriate  for  the  federal  government  to 
play  a  role  in  attacking  violent  street  crime?  which  agency 
is  best  positioned  to  accomplish  this  task? 

A:  It  is  indeed  appropriate  for  the  federal  government  to 

play  a  role  in  attacking  violent  street  crime.  As  I  indicated  in 
my  testimony  before  the  Committee,  if  confirmed,  attacking 
violent  crime  will  be  one  of  my  priorities.  While  the  vast 
majority  of  violent  crime  is  properly  subject  to  state  and  local 
jurisdiction,  the  federal  government  can  play  an  important 
leadership  role.  For  example.  Congress  has  given  the  federal 
government  enforcement  and  regulatory  responsibilities  in  the 
areas  of  drug  trafficking  and  firearms  violations,  because  much 
of  violent  street  crime  has  a  nexus  with  drugs  and  firearms* 
Moreover,  the  federal  government  is  often  best  situated  to  attack 
triminai  organizations,  including  street  gangs.  The  federal 
government  can  also  contribute  in  the  area  of  armed  career 
crimen  iis.  The  federal  court  system  can  also  provide  a  model  to 
the  states  as  they  grapple  with  problems  of  criminal  justice 
administration,  and  the  Justice  Department's  Bureau  of  Justice 
Assistance  and  National  Institute  of  Justice  can  promote 
innovative  pilot  programs  and  research  in  the  area  of  law 
enforcement. 

No  one  agency  is  appropriately  assigned  sole  responsibility 
for  the  entirety  of  this  problem.  The  Department's  task  force 
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approach  enables  the  Department  to  draw  upon  the  expertise  of 
various  individual  agencies,  so  that  the  best  mix  of  resources 
and  experience  can  be  brought  to  bear, 

Qs  Do  you  agree  that  expanding  DKTF's  activities  la  these 
areas  poses  a  problem  in  terms  of  coordination? 

A:  BATF  plays  an  important  role  and  it  is  important  that 
their  activities  in  this  area  be  coordinated <  They  are  the 
backbone  of  our  Trigger lock  effort  and  we  believe  coordination 
has  been  improving  because  of  the  Justice  Department's  strong 
working  relationship  with  the  Treasury  Department. 

Qi  What  is  the  appropriate  role  for  the  FBI?  le  It  the 
lead  federal  lav  enforcement  agency?  If  so,  what  does  that 
mean?  Kow  should  the  numerous  federal  lav  enforcement 
agencies  be  coordinated? 

A;  Experience  has  shown  that  the  FBI  is  one  of  the  best  law 
enforcement  agencies  in  the  world.  It  is  also  the  federal  agency 
with  the  most  comprehensive  statutory  responsibilities  and 
jurisdiction.  Therefore,  the  FBI  should  continue  to  play  a 
leading  role  in  law  enforcement  and  In  coordinating  the  law 
enforcement  efforts  Qf  other  agencies.  In  conjunction  with  the 
Attorney  General's  overall  responsibliity  for  the  federal  law 
enforcement  effort.  As  I  testified,  i  am  very  concerned  about 
the  need  to  coordinate  the  various  agencies  involved  in  our  law 
enforcement  effort.  We  are  continuously  examining  ways  to 
improve  that  cooperation  and  I  look  forward  to  working  with  the ' 
Committee  on  this  issue. 

Qi  What  role  should  the  Office  of  Kational  Drug  Control 
Policy  play  in  coordinating  such  efforts? 

A;  Because  so  much  of  the  violent  crime  problem  currently 
confronting  the  Nation  is  related  to  drugs,  it  is  important  that 
law  enforcement  efforts  be  consistent  with  the  government's 
larger  efforts  to  combat  the  drug  problem,  and  that  law 
enforcement  efforts  and  education  and  rehabilitative  efforts 
reinforce  each  other  for  maximum  effect.  Accordingly,  the 
Office's  policy  role  is  a  critical  one  in  this  area. 

Qi  Nr.  Barr,  in  last  year's  crime  bill,  congress  amended 
the  Perkins  Student  Loan  program  to  permit  the  Secretary  of 
Education  to  repay  the  student  loans  of  persons  who  commit 
to  serve  a  number  of  years  with  a  law  enforcement  agenoy. 
Unfortunately,  this  program  is  open  to  only  the  most  needy 
students,  and  many  currently  serving  police  officers  are  not 
eligible. 

Do  you  think  the  federal  government  should  play  a  role  in 
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providing  finADcial  aAsiatAnoa  to  prospective  lev 
enforcement  offlcere? 

Would  you  support  sn  expansion  of  federal  educatlotial  eld  to 
lav  enforcement  officers,  particularly  currently  serving 
officers  vbo  vant  to  complete  an  undergraduate  degree? 

A!  Obviously,  the  best  educatea  police  force  possible,  in 
every  locality,  is  in  the  best  interests  of  the  public.  We  look 
forward  to  working  with  the  Coanittee,  other  federal  agencies, 
and  the  state  and  local  law  enforcement  communities  to  define  the 
appropriate  federal  role  in  this  important  area.  The  Department 
of  Justice  does,  however,  have  deep  concerns  about  the  proposed 
expansion  of  federal  educational  aid  based  on  its  prospective 
cost. 


Ot  Soroin  trafficking  and  use  appears  to  bo  on  an  upswing, 
Itacord  opium  production  abroad  has  resulted  in  Increased 
■uppliea  to  the  cr«8i  making  heroin  more  available  and  leas 
expensive  than  ever  before. 

sow  aerloualy  do  you  take  the  new  heroin  threat? 

A:  We  take  the  heroin  threat  very  seriously .  In  the  past 

five  years,  production  of  opium  has  tripled  in  the  Golden 
Triangle,  and  has  quadrupled  in  Burma.  Within  the  United  States, 
heroin  seizures  have  doubled  in  the  past  five  years.  Southeast 
Asian  heroin  alone  accounts  for  56%  of  the  U.S.  heroin  market,  up 
from  just  22%  in  1986.  Sources  of  supply  are  not  limited  to 
Southeast  and  Southwest  Asia;  Mexico  and  Guatemala  are 
significant  sources  of  opium  and  heroin.  There  is  also  evidence 
thar  Colombian  traffickers  are  expanding  into  the  heroin  trade. 

The  heroin  situation  is  more  complicated  in  some  ways  than 
the  cocaine  problem.  The  United  States  Government  has  little  or 
no  access  to  major  source  countries,  including  Burma,  Laos  and 
Iran.  Myriad  ethnic  Chinese  organizations  are  the  world's 
primary  trafficking  mechanism.  The  Migerian  traffickers  have 
also  emerged  as  a  significant  source  of  U.S. -bound  heroin. 

Qi  What,  specifically,  has  the  Justice  Department  done  to 
combat  this  problem  before  heroin  becomes  the  next  'crack'' 
cocaine? 

At  The  Department  has  been,  and  remains,  committed  to 
monitoring  all  heroin-related  trends  --  including  production, 
trafficking  and  abuse  --  to  anticipate >a  heroin  developments.  We 
have  also  provided  advice  and  counsel  to  policymakers  in  other 
federal  agencies,  as  well  as  international  officials,  encouraging 
them  to  take  the  world's  opium  and  heroin  situation  seriously. 

DEA  is  actively  developing  cases  against  the  world's  heroin 
kingpins  and  is  aggressively  seeking  to  separate  these  kingpins 
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from  their  Our  Asian  Organized  Crirae  initiative  should 

also  have  a  positive  impact  on  fighting  heroin  trafficking  and 
abuse,i  We  held  the  first  Asian  Organized  Crime  Summit  recently 
and  at  the  Sumiait  I  spoke  to  my  counterparts  of  the  need  for  a 
coordinated  effort  in  this  area* 

I  will  approach  the  heroin  problem  on  the  international 
level,  drawing  on  our  experience  in  combatting  cocaine  traffic- 
The  Department,  primarily  through  the  Drug  Enforcement 
Administration,  is  working  with  host  country  couoterparts  in  most 
of  the  major  opium  producing  and  heroin  trafficking  countries  to 
eliminate  trafficking  and  strengthen  host  country  laws  to  thwart 
the  heroin  trade.  In  the  last  year,  new  and  important  anti- 
narcotics  legislation  has  been  passed  and/or  Implemented  in 
Thailand,  Hong  Kong,  the  peoples  Republic  of  China  and  Japan* 
These  lavs  make  a  number  of  critical  drug  enforcement  tools 
available  for  the  first  time,  including  conspiracy  prosecutions, 
money  laundering  prosecutions,  controlled  delivery,  asset 
forfeiture  and  chemical  controls.  DEA  provides  training  to  host 
country  counterparts  and  works  side-by-side  with  them  in 
investigations. 

Domestically,  DEA  has  a  number  of  special  enforcement 
programs  (5£Ps)  designed  to  reduce  the  availability  of  heroin  and 
to  counter  the  trafficking  activities  of  the  major  trafficking 
groups  and  their  kingpins.  SEP  King  Cobra  is  designed  to  focus 
on  Southeast  Aslan  heroin  trafficking  groups.  DEA  offices  In  New 
York,  Los  Angeles,  Hong  Kong  and  Bangkok  have  been  particularly 
effective  in  dismantling  some  major  Chinese  organizations.  The* 
indictment  of  Chang  Chi  Fu  (a/K/a  Khun  Sa)  is  but  one 
accomplishment  of  this  program, 

SEP  Balkan  is  directed  at  the  highest  levels  of  major 
criminal  organizations  trafficking  in  Southwest  heroin  to  the 
United  States,  Southwest  Asian  trafficking  groups  are  primarily 
based  in  New  York,  Newark,  Los  Angeles,  Detroit,  Chicago, 

Seattle,  San  Francisco  and  Houston, 

SEP  Aztec  is  directed  at  all  facets  of  the  Mexican  heroin 
trade,  and  targets  all  aspects  of  the  opium~to-heroin  industry^ 

Qe'  What  do  you  plan  to  do  to  increase  the  department's 

efforts  to  fight  heroin  trafficking  and  abuse? 

A:  We  will  continue  to  pursue  vigorously  the  domestic  and 
international  efforts  described  above. 
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Quftgticns  from  or,  Kennedy 


Qt  You  played  an  inportant  rol«  in  connection  vlth  the 
jvetioe  Department  and  FBI  policy  of  queetloning  Arab-Aaerioan 
tmeineaa  and  oosuaunlty  leaders  during  operation  Desert  shield  and 
operation  Desert  Storm.  The  Interview  process  evolved  during  the 
course  of  Irag'e  oocupatioti  of  Kuwait.  Guidelines  for 
questioning,  particularly  with  regard  to  political  beliefs  or 
opinions,  were  clarified  during  the  process  of  the  Interview 
program,  it  appeared  that  the  FBI  was  singling  out  Individuals 
for  questions  on  the  basis  of  ethnic  background,  and  that 
questions  were  indeed  esked  about  political  beliefs  and  support 
or  opposition  to  B.fi,  Involvement  in  the  Gulf. 

How  did  the  Justice  Department  develop  guidelines  or 
criteria  for  interviewing  Arab- Americans  and  do  you  believe  It 
would  be  worthwhile  to  consider  whether  revisions  to  your  policy 
could  be  developed  to  limit  the  intrusiveness  of  such  interview 
programs  in  the  future? 

A;  The  FBI  interview  program  involving  Arab-American 
leaders  in  the  United  States  had  two  chief  purposes:  to  solicit 
cooperation  from  these  prominent  leaders  in  assessing  the 
potential  for  terrorist  activity  within  the  United  States  In 
response  to  the  crisis  in  Kuwait,  and  to  advise  these  leaders  of 
the  FBI's  recognition  of  the  potential  for  a  possible  backlash 
against  the  Arab -American  population  and  the  FBI's  civil  rights 
responsibilities. 

With  respect  to  the  first  purpose,  we  were  approaching  armed 
conflict  where  explicit  threats  of  world-'wide  terrorism  had  been 
made  by  Saddaiti  Hussein  and  others.  The  FBI  took  very  seriously 
this  potential  threat  of  terrorism  inside  the  United  states.  As 
one  of  many  steps  in  response  to  that  real  and  serious  threat, 
the  FBI  undertook  to  solicit  cooperation  from  the  Arab-Atnerican 
community  in  fulfilling  the  FBI's  counter-terrorism  mission  in 
the  United  States.  This  involved  a  number  of  voluntary 
interviews  with  Arab-American  leaders.  The  FBI  has  had  an 
outstanding  record  in  preventing  terrorism  in  the  United  States. 
They  concluded  that  this  was  an  appropriate  step  to  take  under 
the  circumstancas.  The  FBI  was  sensitive  to  the  possible 
appearance  of  singling  out  Arab- America ns  and  was  careful  to 
emphasize  in  public  statements  that  none  of  those  interviewed  was 
in  any  way  suspected  of  any  wrongdoing.  Very  few  of  those 
interviewed  voiced  any  complaint  to  the  Department  or  the  agents 
involved  concerning  the  interview. 

The  second  purpose  evolved  from  prior  discussions  with 
representatives  of  the  Arab-American  Anti- Discrimination 
Committee.  In  these  discussions,  the  representatives  repeatedly 
raised  concerns  that  Arab-Americans  would  be  subject  to 
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discrimination  and/or  harassment  based  on  Inoidonte  in  the  HiddLs 
Est.  These  concerns  weighed  heavily  In  the  FBI's  decision  to 
reach  out  to  the  Arab -American  community,  to  alert  them  to  the 
possibility  ot  a  backlash  against  the  community  and  to  assure 
them  of  the  FBI's  role  in  upholding  the  civil  rights  statutes. 

It  is  clear  that  the  Government  needs  to  proceed  cautiously 
whenever  It  conducts  an  interview  program  that  could  be  subject 
to  the  type  of  criticisms  identified  in  your  question;  I  am 
confident  that  future  interview  programs  conducted  by  the  FBI 
will  be  further  refined  so  as  to  limit  the  Intrusiveness  of  the 
programs. 

Qt  I8  It  the  goal  of  this  Administration  to  make  treatment 
available  to  every  drug  addict  in  the  federal  prison  system? 
If  BOg  hew  soon  will  that  be  a  reality? 

As  This  Administration  has  taken  the  position  that  - 
providing  drug  treatment  programs  to  inmates  at  federal 
institutions  is  important  given  the  high  percentage  of  federal 
offenders  who  are  drug-dependent .  The  Bureau  of  Prisons 
currently  offers  an  extensive  drug  treatment  service  in  each  of 
its  institutions.  Every  inmate  entering  a  BOP  institution  is 
screened  and  assessed  by  a  psychologist  for  drug  treatment  needs. 
Following  that  evaluation,  every  inmate  with  an  identified  need 
for  drug  treatment  is  required  to  participate  in  a  mandatory  40- 
hour  drug  education  program. 

Providing  adequate  drug  treatment  to  inmates  has  been  and  " 
will  continue  to  be  a  priority  for  the  Department.  For  the 
period  October  1,  1990,  through  Harch  30,  1991,  more  than  8,900 
inmates  participated  in  substance  abuse  programs.  The  number  of 
program  completions  for  FT  91  is  projected  to  be  approximately 
17,800,  as  compared  to  l,eoO  completions  in  1987,  in  FY  91,  the 
Bureau  spent  more  than  $9-5  million  on  those  programs-  For  FY 
92,  the  Department  has  rei^ested  more  than  $22  million  for  inmate 
programs  of  which  $5  million  are  for  transitional  services.  The 
Department  will  continue  to  work  with  the  Congress  to  provide 
funding  for  these  programs  and  to  Increase  their  effectiveness. 

Qi  For  several  years,  the  Department's  Bureau  of  Justice 
Assistance  supported  treatment  programs  In  state  and  local 
criminal  justice  systems,  but  that  support  has  decreased  in 
reoent  years,  especially  in  the  Bureau  of  Justice 
Assistance's  discretionary  grant  program.  How  would  you 
describe  the  federal  role  in  promoting  state  and  local 
criminal  justice  treatment  programs  and  the  degree  to  which 
the  Justice  Department  is  coimaitted  to  such  programs? 

A:  BJA's  discretionary  grant  program  is  capped  by  statute 

at  $50  million  and,  increasingly,  even  that  amount  is  heavily 
earmarked.  The  focus  of  this  program  is  to  foster  innovative 
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domonatratlon  projects  thet  hold  proniee  f(>r  replication,  to 
promote  multl-jariedlctlonal  and  national  scope  projects  and  to 
provide  training  and  technical  assistance-  Because  of  the 
limited  amount  of  funding,  it  would  be  impossible  for  BJA  to  fund 
programs  within  all  21  Congressional ly  authoriaed  purpose  areas. 

BJA  does  fund  treatment-related  programs.  Through  BJA's 
formula  and  discretionary  grant  program,  direct  services  and 
treatment-related  spend ir>g  will  amount  to  about  $100  million  in 
FV  1991.  States  may  use  any  portion  of  their  BJA  formula  grant 
awards  ($423  million  in  FY  1991  and  FY  1992)  to  initiate  programs 
related  to  drug  treatment. 

Direct  treatment  services  are  funded  through  larger  grant 
programs  administered  by  the  Department  of  Health  and  Human 
Services  (HHS) .  HHS  administers  a  $512  million  formula  grant 
drug  treatment  program  and  a  $153  million  discretionary  grant 
program  for  drug  treatment.  Within  this  discretionary  grant 
program  $15.9  million  is  designated  for  treatment  in  state 
correctional  settings . 

As  mandated  by  the  President's  National  Drug  Control 
Strategy,  and  consistent  with  BJA's  statutory  authority,  grants 
are  intended  to  create  a  link  between  the  criminal  justice  and 
drug  treatment  systems.  Through  drug  testing,  intermediate 
sanctions,  and  a  host  of  other  programs,  the  criminal  justice 
system  helps  to  Identify  offenders  for  treatment  and  to  ensure 
that  they  remain  in  treatment.  The  Justice  Department  remains 
committed  to  ensuring  the  crucial  linkage  of  identifying  and 
referring  those  criminals  to  treatment  who  need  treatment. 

Q:  What  is  the  status  of  the  study  [of  police  abuse 
complaints  received  by  the  Civil  Bights  Division  that  former 
Attorney  General  Thornburgh  announced  the  Department  of 
Justice  was  conducting)? 

A:  The  study  of  abuse  complaints  was  part  of  an  initiative 

announced  by  Attorney  General  Thornburgh  to  provide  insight  into 
the  causes  of  police  abuse  in  this  country.  As  I  testified  in 
response  to  Senator  DeConcini's  questions,  the  Civil  Rights 
Division  has  now  completed  its  phase  of  the  study  and  NIJ  is  in 
the  process  of  expanding  the  data  base.  I  anticipate  completion 
of  the  study  during  this  fiscal  year- 

Qt  Upward  mobility  regulations  affecting  the  litigation 
divisions  and  the  solicitor  Ganeral^s  Office  at  the  Justice 
Department  have  been  in  place  for  over  ten  years.  An 
employee  union  representing  the  l,ioo  clerical  and  technical 
employees  in  those  divisions  has  complained  to  the 
Department  that  the  Upward  Mobility  program  has  not  been 
implemented.  The  Justice  Management  Division  reportedly 
deferred  negotiation  of  the  issue  when  requested  to  take 
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action  by  the  employee  union p  Whet  le  the  status  of  that 
program,  its  funding  and  training |  any  delay  in 
implementation,  and  the  degree  to  vhlch  the  program  focuses 
on  lower-graded  support  staff  as  opposed  to  Justice 
Department  attorneys? 

A;  I  am  personally  committed  to  continuing  upward  mobility 
and  plan  to  pursue  this  program  aggressively.  The  upward 
Mobility  Program  was  formally  established  in  1976  for  the 
Offices,  Boards  and  Divisions  of  the  Department*  The  program 
provides  for  creating  bridge  and  target  positions  and  career 
development  plans  for  employees  in  grade  levels  GS  1-8  who  might 
otherwise  be  trapped  in  '^dead-end"  positions.  Various  divisions 
and  offices  have  conducted  formalized  programs  from  time  to  time 
since  the  program  was  created. 

However,  many  employees  have  also  had  the  opportunity  to 
move  up  from  clerical  ranks  to  technical  and  paraprofessional 
positions  fe.o. .  legal  technicians  and  paralegals)  through  other 
means,  primarily  the  Merit  Promotion  Program-  Since  the  Upward 
Mobility  regulations  were  written  and  implemented,  the  office  of 
Personnel  Management  has  significantly  modified  its 
qualifications  standards,  allowing  employees  to  qualify  for 
positions  much  more  readily  under  the  competitive  merit  promotion 
program  than  had  previously  been  the  case.  This  change  has 
reduced  the  need  for  the  formal  Upward  Mobility  program  by 
offering  an  alternative  means  for  lower  graded  employees* 
advancement  * 

The  Department  has  not  yet  negotiated  a  basic  labor 
agreement  with  Local  1719  of  the  American  Federation  of  State, 
Local  and  Municipal  Employees,  which  was  certified  by  the  Federal 
Labor  Relations  Authority  less  than  one  year  ago.  Upward 
Mobility  will  certainly  be  one  of  many  subjects  negotiated  in 
that  master  agreement-  Groundrules  have  recently  been  completed, 
and  we  are  about  to  begin  the  full-scale  negotiations. 

The  formal  Upward  Mobility  program  is  one  means  available 
for  employee  advancement-  When  personnel  are  selected  under  a 
formal  upward  Mobility  program,  an  individual  development  plan  is 
initiated  which  identifies  formal  classroom  and  on  the  job 
training  necessary  for  the  incumbent  to  qualify  for  the  target 
position.  The  cost  for  this  training  is  assumed  by  the 
sponsoring  organisation*  In  addition,  the  Department  Training 
Center  regularly  conducts  Upward  Mobility  training  classes  for 
Department  personnel*  For  F¥  1992,  ten  such  courses  are 
scheduled.  These  courses  cover  such  topics  as  reading 
improvement,  writing  skills,  memory  and  concentration  skills, 
speaking  and  listening  skills,  editing  and  proofreading, 
organization  skills,  time  management  and  career  development. 
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In  adtiition,  the  Departiwent  has  sponsored  a  Workforce  2000 
training  prograia  for  newly  hired  lower  level  clerical  and 
secretarial  personnel.  Costs  for  this  program  average  $2,500  per 
participant  for  S  weeks  on  intensive  classroom  and  on  the  job 
training P  All  of  these  programs  are  direeted  to  personnel  in 
grade  levels  GB  2-6. 

Qi  In  the  case  of  United  States  v.  Lgpea^  a  federal 
district  judge  dlsmiesed  an  indictment  because  of  concerns 
over  &  prosecutorial  guidelins  memorandum  authored  by  your 
predecessor.  The  memorandum  Indicated  that  federal 
prosecutors  could  communicate  directly  with  criminal 
defendants,  notwithstanding  local  bar  ethics  rules 
precluding  such  contact  without  the  coneent  of  defense 
counsel,  what  Is  your  view  of  the  policy  embodied  In  that 
mesorandum  and  the  extent  to  which  it  undermines  the 
attorney-client  relationship  and  other  precepts  of  our 
adversarial  system  of  justice? 

A;  This  issue  is  under  discussion  with  various  outside 
groups,  including  the  ABA  Criminal  Justice  Committee.  In  general, 
we  believe  the  Lopes  case  was  wrongly  decided,  and  have  appealed. 
In  that  case,  the  defendant  repeatedly  insisted  on  meeting  with 
the  prosecutor  outside  the  presence  of  his  counsel.  Instead  of 
simply  agreeing  to  meet  with  the  defendant,  the  prosecutor  and 
the  defendant  went  before  a  federal  magistrate,  who  made  great 
efforts  to  be  sure  that  the  defendarit  understood  his  right  to 
counsel  before  accepting  an  oral  and  written  waiver  from  the 
defendant  and  approving  the  meetings.  Counsel  for  a  codefendant 
was  present  during  the  prosecutor's  two  subsequent  meetings  with 
the  defendant,  the  defendant  was  read  his  Hiranda  rights  before 
both  meetings,  and  the  prosecutor  provided  use  immunity  to  the 
defendant  for  any  statements  made  during  the  meeting. 

The  California  ethical  rule  governing  communications  with 
represented  parties  did  not  prohibit  the  prosecutor's  judicially- 
approved  meetings  with  Lopez  for  a  variety  of  reasons.  First, 
the  rule  simply  does  not  apply  to  such  meetings,  under  well- 
established  case  law.  second,  even  if  the  rule  did  apply,  the 
contact  was  obviously  "authorized  by  law,"  and  thus  fell  within  a 
specific  exception  to  the  rule.  Third,  the  rule  cannot  be 
interpreted  to  interfere  with  the  defendant's  constitutional 
right  to  self -representation,  as  provided  in  Faretta  v- 
Cal i fornia.  422  U.S,  006  (I97S)*  Finally,  Lopez  waived  whatever 
rights  he  may  have  had  under  the  ethical  rule.  Indeed,  the  ABA 
Standards  for  criminal  Justice  presently  provide  that  "Where  the 
defendant  has  properly  waived  counsel,  the  prosecuting  attorney 
may  engage  in  plea  discussions  with  the  defendant.  .  . 

It  has  long  been  established  that  legitimate,  constitutional 
investigatory  and  prosecutorial  contacts  with  targets  of  criminal 
investigations  or  indicted  defendants  do  not  run  afoul  of 
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disciplinary  rules  generally  prohibiting  ooamun lea t ions  Hith 
represented  parties.  The  ntemorandun  issued  by  Attorney  General 
Thornburgh  in  June  1939  essentially  reaffirmed  the  Department's 
conmitment  to  traditional,  comoon-sense  Interpretations  of  state 
bar  ethical  rules.  The  Department's  position  has  not  changed  on 
this  issue  for  many  years,  and  I  expect  to  continue  to  support 
traditional  and  long-standing  interpretations  of  those  rules. 

Qi  la  a  1990  report,  the  Bouse  of  Government  operations 
Committee  compiled  ten  cases  where  federal  judges  found 
mleconduot  by  Justice  Department  prosecutors .  After 
emtaoslve  Inquiry#  the  committee  found  that  no  dlsolpl inary 
action  was  tahen  by  the  Justice  Department  In  any  of  the  ten 
coses.  The  Committee  aleo  found  that  the  Department's 
^ethics  EandbooX^  says  nothing  about  such  matters#  end 
addresses  only  minor  mitters  such  as  financial  dleolosure 
and  outside  aotivlties.  can  you  assure  the  comnittee  that 
the  hthics  Handbook  will  be  reexamined  and  that  you  ore 
eommitted  to  swift  and  strict  dtsclpllne  for  prosecutore 
committing  knowing  vioiatlone  of  constitutional #  statutory 
and  bar  ethical  rules? 

A:  ¥es, 

0i  The  Justice  Department  ie  reportedly  beginning  an  effort 
to  enforce  Section  dOSOi  of  the  Internal  Revenue  code 
against  lawyers  who  rsfuse  to  inform  the  government  of  the 
identities  of  cliente  who  pay  their  fees  in  cash.  Tens  of 
thousands  of  iRS  Form  a 100 'a  have  been  filed  by  lawyers 
seeking  to  balscce  their  statutory  reporting  obligation  with 
ethical  dutiea  owed  to  their  clients.  The  choice  that 
etMoal  lawyers  face  is  between  bsr  disciplinary  action  for 
violating  client  confidentiality  rules  or  a  five  year  jail 
term  for  failure  to  file  a  complete  form.  Will  you  agree  to 
work  with  bar  association  representatives  to  devise 
prosecutorial  guidelines  to  ensure  that  these  enforcement 
actions  are  pursued  only  against  lawyers  who  are  genuinely 
engaged  in  criminal  misconduct?  if  the  underlying  statute 
does  not  give  you  that  flexibility,  do  you  believe  It  should 
be  amended? 

Af  The  Department  has  welcomed  and  held  an  ongoing  dialogue 
with  Bar  Association  groups  relating  to  Section  60501  and  is 
sensitive  to  the  need  for  balancing  proper  enforcement  of  the 
statute  with  the  special  concerns  the  statute  may  pose  for 
lawyers.  Although  the  statute  is  clear  and  provides  no  exception 
for  cash  payments  of  legal  fees,  the  law  established  in  the 
Goldberqer— -Diib Id  case  provides  ample  flexibility  for  exercising 
restraint  where  "special  circumstances"  are  shown  to  exist. 
Section  60501  of  the  internal  Revenue  Code  requires  reporting  of 
cash  in  excess  of  $10,000  received  in  connection  with  a  "trade  or 
business."  Under  the  statute,  providing  legal  services  is  a 
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trade  or  business,  artd  cash  legal  fees  Are^  there  fore «  reportable 
on  an  IRS  Fona  8100..  The  internal  Revenue  Cod^  authorises  the 
IRS  to  obtain  this  information  with  summonses,  enforceable  only 
in  court,  and  provides  for  civil  and  criminal  penalties  in  the 
event  of  noncompl lance* 

In  late  1989,  the  IRS  referred  to  the  Department  the  first 
IRS  summons  enforcement  case  against  two  law  firms  who  had  filed 
incomplete  Forms  6300  on  which  they  had  refused  on  attorney- 
client  privilege  grounds  to  supply  client  identifying  in for  The 
Department  of  Justice  filed  summons  enforcement  actions  in  the 
United  States  District  Court  for  the  Southern  District  of  New 
York,  and  in  March  of  1990,  the  District  court  found  no  privilege 
and  ordered  the  summonses  enforced.  A  three  judge  panel  of  the 
United  States  Court  of  Appeals  for  the  Second  Circuit  unanimously 
affirmed.  It  found  application  of  the  cash  reporting 
requirements  to  lawyer's  fees  constitutional  and  held  that 
''absent  special  circumstances,  concerning  which  there  is  -no 
evidence  whatever  herein,  the  identification  in  Forta  8300  of 
respondents'  clients  who  make  substantial  cash  fee  payments  is 
not  a  disclosure  of  privileged  information*''  United  States  v. 
Goldberqer  ft  Dubin,  P.c. .  935  F.2d  501,  505  (2d  Cir.  1991). 

Since  the  Goldberqer  &  Dubin  ease  was  filed,  the  Department 
of  Justice  has  filed  four  other  enforcement  actions,  the 
government  prevailed  In  one  of  the  cases  the  lawyer  lost  In 
the  district  court  and  did  not  appeal  —  and  three  other  cases 
are  pending  in  litigation.  The  Department  defended  two  other 
cases  in  which  lawyers  prematurely  challenged  the  issuance  of  IRS 
summonses  and  prevailed  in  both  cases.  Although  the  Department 
has  not  adopted  formal  guidelines  pertaining  to  summons 
enforcement  actions  against  lawyers  who  file  incomplete  Forms 
8300,  all  enforcement  actions  are  carefully  reviewed  and  are 
approved  before  filing  by  the  Assistant  Attorney  General  for  the 
Taif  Division*  Consistent  with  the  QgldbeTrger  &  Dubin  case,  the 
Department  has  informed  bar  association  groups  that  it  will 
consider  'special  circumstances*  presented  to  the  IRS  by  laviyers 
in  determining  whether  to  seek  judicial  enforcement  of  a  suiimons, 
but,  as  yet,  the  Department  has  seen  no  case  in  which  a  lawyer 
has  attempted  to  make  such  a  factual  showing  either  to  the  IRS  or 
in  court. 

So  far,  the  Department  of  Justice  has  only  filed  summons 
enforcement  actions  seeking  to  obtain  payor  identifying 
information  withheld  by  lawyers  from  Forms  8300-  Ho  civil 
penalty  or  criminal  action  has  been  brought  against  a  lawyer  for 
filing  an  incomplete  Form  8300  with  the  IRS  reporting  the  amount 
and  date  of  receipt  of  cash  legal  fees  but  excluding  --  on 
privilege  or  related  grounus  —  client  identifying  information. 
[In  fact,  the  Department  sees  no  basis  for  bringing  a  criminal 
action  against  a  lawyer  who  because  of  bona  fide  concerns  about 
bar  association  rules  or  privilege  questions  files  an  otherwise 
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accurate  for*  but  wlthhoiae  client  identifying  infornaticno  ht 
this  stage  in  the  enforcevent  of  Section  6051, 'the  IRS  has  not 
requested  and,  as  a  result,  the  Department  has  not  determined  the 
appropriate  circumstances.  If  any,  for  the  iapoeltlon  of  civil 
(or  criminal]  penalties  in  response  to  a  lawyer's  Incomplete  Pom 
8300 «  On  the  other  hand,  lawyers  who  receive  large  amounts  of 
cash  and  engage  in  money  laundering  or  criminal  structuring  to 
evade  reporting  or  deliberately  fail  to  file  even  a  partial  Form 
8300  claiming  privilege  would  be  sub5ect  to  civil  and/or  criminal 
penalties. 

The  Department  is  proceeding  cautiously  and  believes  that 
this  approach  is  faithful  to  the  statute  as  currently  drafted  and 
adequately  addresses  the  concerns  expressed  by  the  bar- 
Accordingly,  we  do  not  believe  that  any  legislative  action  is 
required  to  address  the  issue  at  this  time- 
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Questions  from  Senator  Hetzenbaua 


Qi  Tbo  Daparta^nt  of  auatloo  b«B  reBp<ittff'bilit.y  for 
oafofoiiig  a  boat  of  fadaral  original  atat^tea  that  panait 
proaaoutloa  for  oaualn?  *a«rioiia  bodily  injury.^  theaa 
Inoluda  tba  Raaouroa  Raeovory  and  coaaarvatlon  Aot,  tha 
Claam  Watar  Kot,  tba  Fadetal  Food,  Drug  and  Coamatio  Rot, 
and  otbar  atatotaa  abich  addraas  tampering  altli  oansuoer 
product a,  engaging  in  seaual  abuaa  within  juriedlotlon 
of  the  federal  government,  and  using  a  hacardoua  device  on  a 
federal  enclave. 

Have  tboae  provisions  been  used  often  in  the  past  five 
years?  Hill  you  provide  me  with  information  as  soon  as 
possible  as  to  the  number  of  oasea  filed,  the  statute  under 
whioh  each  case  was  filed,  and  the  result  obtained? 

As  A  number  of  federal  criminal  statutes  penfiit  prosecution 
for  causing  serious  bodily  injury. 

have  been  able  to  obtain  the  following  information  from 
the  Department's  Environment  and  Natural  Resources  division,  with 
respect  to  prosecutions  under  the  environtnental  laws.  As  of  July 
31,  1991,  at  least  seven  Indictments  had  been  filed  containing 
charges  under  the  'knowing  endangerment'  provisions  of  the 
Resource  Conservation  and  Recovery  Act  (RCRA) ,  43  U-S.C- 
S  6928(e),  and  three  Indictments  had  been  filed  containing 
charges  under  the  analogous  provision  of  the  Clean  Water  Act 
[CWA) ,  33  U.S.C*  3  1319(0} (3).  Those  statutes  provide  enhanced 
penalties  for  knowingly  placing  another  human  being  in  imminent 
danger  of  death  or  'serious  bodily  injury.' 

As  of  Ju]y  31,  1991,  four  corporations  and  eleven 
individuals  have  been  indicted  in  those  ten  cases  on  knowing 
endangerment  charges. 

Of  the  seven  RCRA  cases,  four  were  successfully  prosecuted. 
Three  cases  resulted  in  jury  convictions  on  'knowing 
endangement'  changes,  and  an  individual  in  a  multi-defendant 
case  entered  the  first  guilty  plea  to  'knowing  endangerment." 
United  states  v.  Metro  Container  Corp.,  et  al . .  E.D.Pa.?  United 
States  V.  Albert  S.  Tumin.  a/k/a  Hark  Hunter,  E.O.M.Y.;  United 
States  v.  Carlo?^  Gomez.  H.D.N.Y.;  United  States  v.  Protex 
Industries,  Inc.,  etal..  D.Col. 

Convictions  were  received  on  numerous  charges  other  than  the 
'knowing  endangerment"  charge  in  one  case  containing  "knowing 
endangerment"  charges  fLloi.tiKj_8 tattles  v.  Arthur  Greer.  M.O.Fla.J. 

A  guilty  plea  to  another  charge  was  accepted  in  a  fifth  case 
f Uni ted  States  v.  Chemical  Commodities.  0.  Kans.J  In  the  sixth 
case,  United  States  v,  Coamercj.al  Metals,  et  al  - .  S.0,Mo.,  the 
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corpor^tiori  vas  acquitted  and  mistrlale  were  declared  regarding 
two  Individuals,  The  seventh  case.  United  Statea  v,  Metro 
Container,  et  al..  Pa,,  one  of  the  individuals  in  the  case 

recently  entered  a  guilty  plea  to  knowing  ondangerraent. 

Of  the  3  CWA  cases,  two  went  to  trial  and  the  government 
obtained  knowing  endangennent  convictions  (corporation  and  two 
individuals)  (ypit.ed  v.  Bor iohn  Optical  TecJbnoloqy.  Inc,. 

and  John-Barg-asKlj,  D,  Mass,  and  united  states  v.  Plaza  Health  Uh 
<?gr<aning-Vjtll^qa?,  E.D.N.Y,);  pleas  were  entered  to 

other  charges  In  the  third  case  by  a  corporation  and  three 
individuals, 

A  knowing  endangement  provision  was  recently  added  to  the 
Clean  Air  Act,  42  U,S,C,  5  7413(c)(5),  in  which  the  phrase 
'^serious  bodily  injury"  is  defined  in  substantially  identical 
terns-  That  provision  was  added  In  the  1990  Clean  Air  Act 
Amendments,  and  no  indictments  have  yet  been  brought. 

Additional  responsive  information  concerning  prosecutions 
under  other  statutes  will  be  provided  as  eifpeditiously  as 
possible. 

gi  Has  the  Department  uaad  its  prosecutorial  discration  In 
daoiding  vhiob  caaea  to  proaecuta?  Please  be  apeclfic  as  to 
the  factors  that  informed  any  exercieo  of  prosecutorial 
discretion. 

A:  As  with  every  potential  federal  offense,  the  Department 
of  Justice  exercises  prosecutorial  discretion  in  deciding  whether 
to  bring  cases  brought  under  statutes  involving  serious  bodily 
injury.  Among  the  factors  considered  in  evaluating  a  case  for 
potential  prosecution  are  the  threshold  issues  of  whether  there 
is  probable  cause  to  believe  the  potential  defendant's  conduct 
constitutes  a  federal  offense  and  whether  the  admissible  evidence 
is  likely  to  be  sufficient  to  obtain  and  sustain  a  conviction - 
other  potentially  pertinent  factors  Include  the  nature  and 
seriousness  of  the  offense,  the  deterrent  effect  of  prosecution, 
the  potential  defendant's  culpability  in  connection  with  the 
offense,  the  potential  defendant's  history  of  criminal  activity* 
the  person's  willingness  to  cooperate  in  the  investigation  or 
prosecution  of  others,  the  probable  sentence  or  other 
consequences  if  the  person  is  convicted,  and  federal  law 
enforcement  priorities-  Also  potentially  pertinent  are  whether 
the  person  is  subject  to  effective  prosectlon  in  another 
jurisdiction  and  whether  there  is  an  adequate  non-criminal 
alternative  to  prosecution-  The  United  States  Attorneys  must 
also  consider  the  immediate  practical  problems  of  allocating 
prosecutorial  resources  within  their  districts,  as  well  as  local 
federal  law  enforcement  priorities. 
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Qt  Kftva  tha  various  dafinitlond  of  ^sarious  ibodlly  injury^ 
in  those  Gtatutas  proved  workable?  Again ^  trill  you  provide 
me  with  information  as  soon  as  possible  as  to  the  statute  in 
vbioh  eaoh  definition  appaare,  end  any  particular  problems 
experienced  with  each  such  definition? 

a;  a  number  of  federal  criminal  statutes  contain  a 
definition  of  serious  bodily  injury*  Among  these  are  IS 
5§  247,  B02,  S31,  1365,  1664,  2245*  Other  statues  use  the  phrase 
"serious  bodily  Injury"  without  a  definitional  section,  such  as 
IB  D*S*C*  II  113  and  1153* 

The  statutes  that  contain  clear  definitions  appear  to  be 
workable  in  that  they  provide  a  standard  under  which  a  jury  can 
be  instructed  and  decide  the  matter  at  issue* 

Qt  Are  you  aware  of  any  problems  the  courts  have  had  in 
interpret Ing  these  "serious  bodily  injury"  provisions? 
epeoif ioally,  has  the  concept  of  'serious  bodily  injury' 
been  challenged  as  unconstitutionally  vague?  With  what 
result? 

A:  We  are  aware  of  no  successful  constitutional  challenge 
to  any  of  the  statutes  on  the  grounds  of  vagueness*  one 
unsuccessful  challenge  of  which  we  are  aware  occurred  in  j ted 

States  V*  Protex  Industries,  S74  F*2d  740  (10th  Cir*  19e9>.  The 
defendant  corporation  contended  that  the  statute  at  Issue  was 
unconstitutionally  vague  as  applied  on  two  grounds.  First,  it 
argued  that  the  injury  involved  —  Type  2 'A  psychoorganic 
syndrome  —  did  not  fall  within  the  definition  of  "serious  bodily 
injury*"  Second,  it  argued  that  in  its  jury  instructions,  the 
district  court  impermissibly  broadened  the  scope  of  the  statute 
by  defining  "imminent  danger  of  serious  bodily  injury*  as  "a 
condition  or  combination  of  conditions  that  could  reasonably  be 
expected  to  cause  death  or  serious  bodily  injury,*  The  Court  of 
Appeals  for  the  Tenth  Circuit  rejected  both  arguments,  674  F.2d 
at  743-44* 

Os  aoBie  have  suggested  that  increasing  the  maximum  criminal 
penalties  under  the  Occupational  Safety  and  Health  Act,  and 
extending  them  to  cover  serious  bodily  injury,  would  make 
the  enforcement  process  more  adversarial  and  employees  les*^ 
likely  to  cooperate  with  OSHA.  But  attorneys  in  the 
environmental  crimes  unit  at  the  Department  of  dustice  as 
well  as  those  in  criminal  enforcement  at  EFA  —  have 
informed  my  staff  that  criminal  and  civil  enforcement  have 
been  highly  complementary*  Indeed,  they  told  us  that  the 
meaningful  possibility  of  criminal  prosecution  actually 
enhanced  BPA  's  civil  enforcement  efforts*  overall,  do  you 
believe  these  stronger  penalties  would  improve  the  deterrent 
effect  of  the  OSK  Act's  criminal  provisions?  please  explain 
your  answer* 
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At  In  appropriate  circumstances j  criminal  enforcement  of 
environmental  laws  has  a  roloi  along  with  civil  and 
aduihistrative  enforcement,  in  helping  contribute  to  our  overall 
goals  of  deterrence,  punishment  and  restitution.  Environmental 
matters  some tines  differ  from  other  regulatory  cases,  because 
immediate  responses  to  environmental  problems  are  often 
necessary  if  they  are  to  be  effective.  The  Department  of  Labor, 
rather  than  the  Department  of  Justice,  handles  most  OSKA 
enforcement  litigation^  Accordingly,  it  would  be  in  the  best 
position  to  consider  whether  regulating  the  workplace  Involves 
particular  considerations  justifying  Sanctions  and  penalties 
different  from  other  regulatory  programs.  I  would  certainly  be 
willing  to  work  with  the  Committee  and  the  Department  of  Labor  to 
explore  the  need  for  additional  legislation  in  this  area. 

Vhat  is  the  Department's  position  on  modification  of 
the  McCarraD->Fergi3son  antitrust  exemption  for  the 
inaurance  industry? 

A;  As  I  testified,  I  skeptical  of  broad  antitrust 
exemptions.  Although  we  have  not  reached  a  final  position  on 
this  matter,  we  are  analysing  proposals  for  modification  of  the 
exemption  within  the  Adziinistration,  and  look  forward  to  working 
with  the  Committee  to  resolve  the  important  issues  involved. 

Qi  trhat  is  the  Department's  position  on  providing 
antitrust  exemption  for  joint  production  ventures? 

A:  The  Department  opposes  antitrust  exemptions  for  joint 

production  ventures.  He  do,  however,  support  extending  the 
provisions  of  the  National  Cooperative  Hesearch  Act  to  such 
ventures,  which  guarantee  the  application  of  the  antitrust  rule 
of  reason  in  the  event  such  a  venture  Is  challenged  and  given 
parties  the  opportunity  to  limit  potential  liability  to  actual 
damages  through  notification  to  the  antitrust  enforcement 
agencies.  He  do  not,  however,  support  doing  so  in  a  manner  that 
effectively  discriminates  against  joint  production  ventures  with 
foreign  participants. 
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Quggtlgng  irpff  P^Cpngini 


gi  Hov  MMOh  B&nvy  do  you  tho  DepartBont  ot  Juotioo 

Forfoitura  Fund  raoaWaa  on  an  annual  basis  from  lav 
enfox'cenant  Investigations  outside  the  Dopartnant  of 
d^uatioa? 

irbat  percentage  of  those  funds  has  gone  baoK  to  those 
agencies? 

A:  I  assume  these  ofuestions  are  directed  to  efforts  of 
other  federal  agencies.  Neither  we  nor  other  federal  agencies 
Know  how  much  In  DOJ  Forfeiture  Fund  Deposits  are  attributable  to 
efforts  of  non-DOJ  agencies.  The  best  seizure  statistics  we  have 
available  by  agency  are  appended  in  a  separate  table. 
Administrative  forfeiture  proceeds  of  Treasury  agencies  go  to  the 
Troasury's  Hiscellaneous  Receipts  account.  Consequently,’  tens  of 
millions  of  dollars  in  IHS  seizures,  for  example,  result  in 
deposits  to  Nlscellaneous  Receipts  rather  than  to  the  OOJ  Fund. 

During  FV  1990  and  1991  w©  transferred  S12-6  million  in  DOJ 
Forfeiture  Fund  proceeds  to  the  Customs  Forfeiture  Fund  to 
reflect  the  assistance  of  Customs  in  cases  where  Justice  agencies 
had  the  lead-  We  also  allocated  $7,i  million  from  the  DOJ  Fund 
to  IRS  and  BATF  over  the  two-year  period.  All  IRS  and  BATF 
funding  requests  authorized  by  law  were  fully  funded. 

Horeover,  we  have  just  secured  the  enactment  of  provisions 
in  our  Appropriations  Act  for  FV  1992  enhancing  our  authority  to 
allocate  DOJ  Fund  monies  to  non^OOJ  agencies f  e-q. .  authorizing 
allocations  for  ©pipping  of  conveyances  and  payment  of  awards 
for  non-DOJ  agencies  on  the  same  basis  as  DOJ  agencies.  We  have 
also  secured  authority  to  share  DOJ  Fund  surpluses  generated  in 
py  1992  and  later  years  with  all  agencies  in  the  DOJ  Forfeiture 
Program,  Justice  and  non*Justice  agencies  aiike- 

Finaily,  I  should  note  that  the  percentage  of  forfeiture 
proceeds  that  investigative  agencies  receive  necessarily  depends 
not  only  upon  statutory  authority  bux;  upon  how  much  is  available 
after  out-of-pocket  costs  and  equitable  sharing  transfers  to 
participating  State  and  local  agencies  are  satisfied.  Within  the 
DOJ  program,  federal  litigators  (U.S.  Attorneys'  Offices  and  the 
criminal  Division)  and  property  managers  (the  U.S.  Karshals 
Service)  receive  allocations  from  the  DOJ  Fund  to  reflect  their 
essential  roles  in  the  total  asset  forfeiture  process.  We  do  not 
believe  that  investigative  agencies  alone  should  benefit  from 
asset  forfeiture  proceeds. 

Qt  It  is  lay  understanding  that  the  bulk  of  investigations 
on  gangs  conducted  by  the  Federal  Bureau  of  Investigations 
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(FBI}  on  gangs  and  thoaa  vlilaB  rsaambLs  Cosa 

Koatra  atyla  organiBations.  la  that  a  corrWt  asaaaaaent? 

hi  It  is  not  entirely  correct Gang  crirainallty  has 
traditionally  been  addressed  by  the  FBI  vithin  the  Drug  Program, 
the  Crganized  Crime  Program  and  the  Violent  Crimes  and  Major 
Offenders  Program.  These  programs  are  working  hand  in  hand  to 
provide  resources  and  investigative  strategies  with  the 
underlying  goal  of  reducing  gang  and  street  related  violence  in 
the  United  States.  The  focus  of  FBI  gang  investigations  has  been 
the  criminal  enterprise  and  its  leadership.  These  Investigations 
are  long-term,  resource  intensive  and  are  directed  at  dismantling 
the  entire  criminal  organization.  Generally,  the  rank  and  file 
members  are  not  priority  objectives  of  the  investigations. 

The  FBI  hau  continued  to  respond  to  gang  problems,  with  the 
majority  of  the  gang  investigations  being  developed  as  task  force 
cases.  These  cases  target  Blood/Crips  street  Gangs,  Jamaican 
Posses,  national  Outlaw  Motorcycle  Gangs,  and  other  gangs, 
including  Asian  gangs,  involved  in  violent  crimes  and  drug 
crimes.  In  some  Instances,  individual  gangs  may  not  be  a 
national  threat,  but  are  nonetheless  a  real  threat  in  numerous 
communities.  In  such  cases,  the  FBI  field  offices  ha^  e  the 
latitude  to  select  and  prioritize  targets  in  addressing  the 
problems  of  gang  related  violence. 

Qt  Can  you  tall  me  how  many  agents  the  FBI  has  a;^aigned 

nationwide  to  gang  taak  foreeaT 

Ai  The  FBI  has  three  priority  programs  addressing  the 
multitude  of  gang  related  activity  in  the  United  States.  The 
Organized  Crime,  Drug  and  Violent  crime/Major  Offenders  programs 
address  the  multitude  of  crimes  Indicative  of  gang-related 
activity.  Also,  many  groups  that  the  FBI  investigates  could  be 
classified  as  gangs,  but  are  not.  As  an  example,  a  significant 
number  of  drug  investigations  could  be  deemed  gang-related,  but 
they  arc  not  so  classified  and,  conseguently,  the  number  of 
Agents  assigned  to  these  investigations  is  not  retrievable.  The 
information  below  is  therefore  limited  to  instances  where  it  is 
specifically  retrievable  as  ^gangs''  and  is  not  by  any  means  a 
full  accounting  of  the  resources  the  FBI  devotes  to  gang 
Investigations, 

The  Organized  Crime  Program  addresses  gang -related  activity 
within  the  Asian  organized  Crime  sub-program.  Asian  gangs  thi'‘ 
criminally  support  Asian  Organized  Crime  groups  are  investigated 
by  the  FBI.  Currently,  the  Organized  Crime  Program  has  Asian 
Organized  Crime  task  forces  operating  in  various  divisions  with 
approximately  35  Agents  assigned. 

The  Drug  Program  has  approximately  40  agents  involved  in 
drug-related  gang  task  force  investigations  that  are  not 
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organized  Crime  Drug  Enforcement  Taslc  Force  (OCDETFJ  Agents. 

These  cases  are  addressed  utilizing  the  task  force  concept  vith 
i  state  and/or  local  police  agencies.  In  addition,  the  FBI  has 

another  594  Agents  assigned  to  OCDETF,  which  hy  definition  are 
'  task  forces.  A  significant  number  of  OCDETP  investigations 

target  gang  activity.  The  number  of  gang  investigations  within 
the  FBI's  Drug  Program  is  steadily  Increasing  and  virtually  every 
FBI  field  Division  has  been  involved  in  some  type  of  gang-related 
drug  investigation. 

The  Violent  Crime/Wa j or  Offenders  Program  is  violation- 
specific,  However,  the  FBI  has  recently  initiated  an  innovative 
approach  to  address  violent  street  gangs  through  investigations 
of  drug-related  homicides.  For  example,  the  Washington 
Metropolitan  Field  Office  currently  has  a  Safe  Streets  Task  Force 
which  has  successfully  caused  the  Indictment  of  20  members  of  the 
*R  Street  Crew*  which  operates  in  Northwest  Washington,  O.c, 

Other  field  offices  are  in  the  process  of  forming  slmilat^  task 
forces.  In  another  task  force  with  the  Metropolitan  Police 
Department  focusing  on  the  apprehension  of  violent  fugitives, 
from  Augiust  1989  to  June  1991,  1,365  arrests  —  303  for  homicide 
—  have  been  made.  This  task  force  is  till  operational. 

Qt  Do  you  know  how  this  compares  to  other  Federal  law 
enforcement  agencies  like  the  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  (ATF»7 

A;  No.  Because  the  FBI  classifies  its  investigations 
differently  than  ATF  there  is  no  way  to  make  a  meaningful 
comparison. 

Qi  How  many  gang  cases  have  been  brought  to  prosecution  by 
the  FBI? 

A:  An  attempt  to  quantify  prosecutxons  is  not  an  effective 
measure  of  the  success  of  Investigations.  Past  practice  has 
demonstrated  that  when  numbers  alone  become  the  measure  of 
success  the  quality  of  investigations  decreases.  This  is  why  the 
FBI  uses  the  enterprise  theory  of  investigation,  concentrating  on 
the  leadership  and  structure  of  organizations.  Consequently, 
numbers  in  themselves  are  not  meaningful.  However,  recognizing 
that  the  focus  of  investigations  has  been  the  leadership  and 
organizational  structure,  involving  long-term  complex 
investigations  of  conspiratorial  conduct,  and  use  of  sensitive 
investigative  techni^es,  I  submit  the  following  data  concerning 
cases  classified  strictly  as  Involving  ■'gangs,*'  Not  included  are 
the  thousands  of  other  drug  and  violence  related  investigative 
results  that  were  included  in  other  programs  but  which  could  have 
fit  within  some  definitions  of  "gangs* ;  e.g^ ,  5  or  more  persons. 

As  a  result  of  the  PBI's  organized  Crime  Program 
investigations  involving  non-traditional  organized  crime,  the 
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following  accompliehisonts  wer«s  recorded  frois  1986  through  the 
first  nine  Konths  of  1991;  415  convictions  andf  441  indtctnents. 

These  nuabere  Include  Asian  Gang  investigations- 

The  Drug  I’rogram  invest igat ions ^  which  primarily  addressed 
the  JUis  Angeles-hased  Blood/Crips ,  Janaican  Posses  and  Outlaw 
Motorcycle  Gangs,  has  resulted  in  the  following  accoaplishnents 
from  1986  through  the  first  nine  months  of  1991:  B47  convictions 

and  851  indictments. 

Q;  To  your  liDowledge,  has  the  FBI  ever  denied  a  request 
•from  a  Attorney  to  investigate  outlaw  street  gangs? 

A;  fes,  but  because  of  resource  limitations  and  not  because 
the  FBI  did  not  want  to  be  involved  in  investigating  gangs. 

During  1988,  the  Attorney  for  the  Central  District  of 

California  requested  the  FBI  to  join  in  a  gang  task  force  that 
was  to  be  composed  of  various  federal  and  local  agencies.^  At 
that  time,  the  FBI  declined  based  largely  on  manpower  limitations 
(among  other  things,'  the  FBI  at  the  time  was  conducting  the 
*Polarcap*  investigation,  the  largest  money  laundering  case  ever 
addressed  by  the  Justice  Department) .  Moreover,  the  planned  task 
force  was  to  Implement  its  investigations  in  four  phases,  and  the 
FBI  asked  to  be  recontacted  about  participating  in  the  last  two 
phases.  Due  to  the  limited  manpower  available,  and  the  desire  to 
have  the  greatest  impact  possible  with  its  limited  resources,  the 
FBI  did  not  believe  that  participating  In  the  first  two  phases  of 
the  Investigation  —  involving  searches  of  known  or  suspected 
gang  members  who  were  convicted  felons  on  pan  le,  and  street  buys 
of  narcotics  — ■  would  be  the  most  economical,  effective  or 
efficient  use  of  its  manpower. 

Di  DO  you  believe  there  is  any  need  to  coordinate 
investigations  on  gangs  through  the  Attorney  General?  If 
so,  for  what  reason? 

A:  The  Mouse  version  of  the  Crime  Bill  (H.R.  3371)  calls 

for  the  Attorney  General,  in  consultation  with  the  Secretary  of 
the  Treasury,  to  develop  a  national  gang  strategy-  1  strongly 
support  this  approach.  As  the  nation's  chief  law  enforcement 
officer,  the  Attorney  General  is  in  the  best  position  to  ensure 
that  there  are  not  redundant  or  ineffective  uses  of  precious  law 
enforcement  resources  by  competing  agencies.  By  developing  a 
strategy  that  relies  upon  the  expertise  and  available  resources 
of  the  various  federal  law  enforcement  agencies,  the  Attorney 
General  can  ensure  that  all  contribute  significantly  without 
needless  waste  of  resources. 

Qj  In  one  of  your  answers  to  my  questions  on  the  Border 
Patrol  during  the  hearing,  you  mention  a  survey  that  Norm 
Carlson  had  conducted,  by  your  request,  on  the  Imiaigration 
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An<3  MatufaiiiAtio&  earvice  (INS) «  Woul<3  you  ploase  supply 
us  vith  a  copy  of  that  ourvsy? 

A:  Yes.  A  copy  of  the  survey  was  provided  on  November  14. 

Qt  I  would  also  ilka  to  touch  on  an  issue  vKlch  has  bean 
brought  to  ny  attention  regarding  conditions  at  IKS 
detention  faoilities  across  the  country.  As  a  member  of  the 
HelainKt  oommiesion,  I  am  concerned  that  the  human  rights  of 
individuals  who  are  being  detelned  in  these  facilities  are 
being  negleotad- 

Last  summer j  several  human  rights  groups j  including  one  in 
my  home  state  of  Arizona,  presented  documentation  of 
incidents  in  which  detainees#  including  minor  children,  were 
severely  beaten.  Many  of  these  detainees  are  refugees 
seeking  asylum,  and  I  am  concerned  that  these  individuals 
are  not  being  treated  humanely  and  fairly.  Although 
complaints  have  been  filed  with  the  inspector  General's 
office,  little  has  been  done  to  investigate  these 
allegations. 

As  Attorney  General,  will  you  advocate  the  thorough 
Investigation  of  complaints  of  human  rights  violations  In 
1K8  detention  oentersi 

A:  Ves-  It  goes  without  saying  that  abuses  of  the  sort  you 
describe  cannot  be  tolerated  and  that  governmental  entities  that 
detain  people  must  commit  whatever  resources  are  necessary  to 
prevent  them.  Although  I  am  informed  that  the  number  of 
allegations  of  such  incidents  in  INS  detention  facilities  is  not 
high  in  comparison  to  the  numbers  for  other  such  facilities,  the 
only  acceptable  number  is  ^ero-  Without  pre-^udging  the  merits 
of  any  particular  case  or  the  adequacy  of  the  present 
investigatory  process,  I  can  promise  that  all  complaints  will  be 
promptly  and  thoroughly  investigated  and  that  appropriate 
disciplinary  and  preventive  measures  will  be  taKen  in  response  to 
any  abuses  revealed  by  such  Investigations.  We  would  appreciate 
receiving  any  information  you  have  on  this  matter  so  we  can  be 
sure  to  investigate  all  allegations. 

q;  I  am  also  concerned  about  the  conditions  under  which 
unaccompanied  minors  and  young  children  are  being  detained* 
Kany  IKS  facilities  fail  to  meet  the  same  standards  as  other 
juvenile  detention  centers.  INS  commissioner  HcNary  has 
engaged  in  an  ongoing  dialogue  with  the  human  rights 
organizations  in  an  effort  to  address  this  problem.  If 
confirmed,  will  your  office  partake  in  ensuring  that  these 
children  are  not  being  exposed  to  unnecessarily  harsh 
conditions  while  awaiting  process  of  their  claims  for 
asylum? 
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A:  Yes*  Current  INS  policy  is  that  juveniles  in 
i nun £9 rat ion  proceedings  should  be  released  wherever  possible  into 
the  custody  of  their  parents  or  of  other  responsible  adults. 

When  it  is  absolutely  necessary  for  a  juvenile  to  remain  in  ins 
custody,  such  custody  should  be  in  appropriate  child  care 
facilities  rather  than  in  adult  or  juvenile  detention  facilities. 
As  you  point  out,  INS  is  currently  engaged  in  discussions  with  a 
nunber  of  child  welfare  organizations  in  an  effort  to  ensure  that 
these  policies  are  unifonnly  implemented,  and  my  office  will 
continue  to  monitor  these  efforts. 

0:  Has  the  FBI  been  designated  to  direct  the  national  Drug 
Center  (NDIC)  in  Fennaylvenia? 

A!  The  FBI  and  the  DBA  have  been  tasked  by  me,  as  Acting 
Attorney  General,  to  conduct  jointly  the  operations  of  the  NDIC, 
under  the  overall  management  of  the  FBI*  An  FBI  official  has 
been  designated  as  the  director  of  the  new  center, 

Ql  If  ao,  why  would  the  FBI  be  seleoted  to  direct  thie 
center  over  the  Drug  Bnforcesant  Agency,  which  is  the 
federel  govertunent's  lead  anti^drug  aganoy? 

A:  As  I  indicated  in  my  testimony  before  the  Committee,  l 
thought  it  was  important,  as  part  of  forging  a  closer  working 
relationship  between  the  FBI  and  the  DEA,  to  give  the  FBI  the 
lead  in  the  start-up  phase  of  NDIC.  NDIC  will  focus  on  strategic 
intelligence,  an  area  in  which,  in  my  experience,  the  FBI  has 
done  an  excellent  job.  The  DEA  has  the  lead  in  tactical 
intelligence. 

Qz  Please  explain  why  you  would  not  implement  a  rotating 
directorship  for  the  kdig  as  has  worked  extremely  well  on 
the  Southwest  Border  with  Operation  Alliance? 

A;  We  will  consider  a  range  of  options,  including  those 
that  draw  upon  the  lessons  of  operations  such  as  Operation 
Alliance,  in  determining  how  to  manage  the  KDIC  over  the  long 
term.  As  we  move  forward  on  those  Issues,  we  will  welcome  the 
Comnittee's  views  as  to  how  the  NDIC  can  be  managed  most 
effectively. 

Qi  Where  does  the  Treasury  Departnent  and  its  drug  fighting 
agencies  fall  within  the  NDlc? 

A:  The  Treasury  Department  has  made  important  and 
significant  contributions  to  the  Nation's  drug  fighting  effort, 
and  we  are  currently  working  toward  phase  two  of  the  NDIC's 
operations,  with  substantial  involvement  from  the  Treasury 
Department.  In  addition,  pursuant  to  the  National  Drug  Control 
Policy,  we  are  establishing  a  Law  Enforcement  Drug  Intelligence 
Council  that  will  help  to  sort  out  drug  intelligence  activities. 
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The  Council executive  coiiUDittee  irill  he  chaired  by  the  J^ttorney 
General,  and  its  membership  will  Include  high-level  Treasury 
oepartinerit  representatives* 

Qt  Is  Treasury  or  th«  customs  service^  or  BATF,  designated 
as  a  deputy  director  of  KDIC? 


If  notp  why? 

As  Not  currently.  For  the  implementation  phase  of  the 
NDIC,  we  considered  it  important  to  keep  the  management  structure 
lean,  in  order  to  promote  the  itiaximum  degree  of  efficiency  and 
coordination.  Should  It  be  appropriate  to  expand  the  management 
team  at  the  NDIC  in  the  future,  we  can  consider  which  agencies 
should  have  representation  on  that  management  team.  As  we 
progress  with  the  KDIC,  we  welcome  the  Committee's  views  as  to 
its  proper  organization  and  management* 

Qi  Has  Treasury  been  fully  Involved  in  the  design  end 

inplementatlon  of  the  NDIC? 

If  not,  why? 

A?  The  Treasury  Department  has  been  fully  involved  in  the 
design  and  implementation  of  the  NDIC*  In  the  summer  of  1990, 
the  Department  of  Justice  undertook  a  wide  ranging  and 
comprehensive  effort  to  design  an  implementation  plan  for  the 
operation  of  the  NDIC.  The  Treasury  Department,  along  with  many 
other  federal  agencies,  played  a  vital  role  in  that  effort*  That 
plan  is  the  underlying  working  document  for  the  current  effort  to 
get  the  NDIC  up  and  running. 

Qt  Why  have  there  been  no  Financiel  Institution  Freud 
referrals  fron  the  FBI  to  the  Secxet  Service  aince 
August  1991? 

A:  The  premise  of  the  question  is  incorrect.  According  to 

our  figures,  between  July  and  October,  4i  referrals  were  made. 
Hhile  the  numbers  are  not  yet  in  for  all  areas  of  the  country,  15 
additional  referrals  were  made  In  October  in  Los  Angeles  alone. 

In  August,  the  Secret  Service  reporting  working  on  IIG  cases,  79 
of  which  were  major.  Through  the  end  of  September,  they  report 
working  on  245  cases,  155  of  which  are  major-  Their  figures  for 
October  are  not  yet  in,  but  we  understand  they  show  an  increase. 


Q7  Does  the  Department  have  a  policy  of  instructing  its 

agents  not  to  conduct  any  FIF  cases  of  under  $100,0007 


A: 

$100,000. 

Congress, 

$100,000. 


We  do  not  have  a  policy  against  handling  any  case  under 
However,  as  explained  in  our  consultations  with 
we  have  been  concentrating  on  cases  involving  more  than 
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Questions  from  Senator  Laahv 


q:  Lttfit  year^  Z  asked  Attorney  deneral  Thornburgh  about  a 
provision  that  would  effeot  the  FreedOA  of  Information  Aoti 
It  was  suggested  by  the  Justice  Oepartment  that  the 
Department  should  have  the  authority  to  establish  and 
collect  fees  to  cover  the  cost  of  identifying^  copying  and 
distributing  federal  tax  decisions.  That  provision  would 
have  distorted  the  Supreme  court^a  decision^ in  Departtnent  of 
justice  V,  Tax  Analysts  and  would  have  permitted  you  to 
override  the  fee  provisions  of  the  Freedom  of  information 
Act  that  we  carefully  negotiated  with  the  Justioe 
Departments  He  responded  that  while  the  Department  had  no 
intention  of  asking  for  a  aintlar  amondaent,r  you  would 
continue  to  monitor  the  issue.  What  is  the  current  status 
of  your  review? 

A!  The  Department  has  no  intention  of  proposing  the 
provision  described  in  the  question  and  now  considers  this  issue 
closed.  The  Department  looks  forward  to  working  closely  with  the 
Ccmmittee  regarding  any  proposed  amendment  to  the  Freedom  of 
Information  Act- 


New  technologies  raise  important  civil  liberties 
questions.  One  scholar  recently  suggested  a  27tti  Amendment 
explicitly  to  extend  civil  liberties  —  including  freedom  of 
speech^  privacy f  and  protection  against  unreasonable  search 
and  seizure  —  to  now  technologies.  I  am  not  endorsing  that 
proposal^  but  it  raises  some  interesting  questions  in  light 
of  changing  technologies,  Would  you  comment  on  the  adequacy 
of  constitutional  protections  for  computer  and  new 
telecommunications  technologies? 

A:  This  is  a  very  important  area-  Without  having  reviewed 
the  matter  in  detail,  I  am  not  aware  that  anyone  has  identified 
the  kind  of  serious  deflcienciee  in  our  constitutional 
protections  that  would  require  a  constitutional  amendment ,  This 
reflects  in  part  the  fact  that  many  of  the  relevant 
constit^^tional  provisions  were  drafted  in  language  general  enough 
to  encoinpass  developments  that  were  unheard  of  at  the  time  the 
original  Constitution  and  Bill  of  Rights  were  written.  It  also 
reflects  the  fact  that  Congress  has  often  reacted  to  new 
technologies  with  statutes  that  protect  liberty  and  privacy. 

That  said,  I  agree  that  technical  change  is  very  important  and 
that  freedom  and  privacy  are  central  to  our  political  values, 

Q;  Innovations  in  computer  technology  create  new 
opportunities  for  improving  the  flow  of  information  and 
advancing  our  economic  future ,  but  they  also  create  new 
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opportunities  for  abuse  hy  tboso  Vbo  seek;  to  undemioe  our 
coaputer  systeffls.  1  understand  that  the  Departaent  of 
Justice  recently  launched  a  new  unit  to  fight  computer 
orlme. 

What  prompted  the  formation  of  ncv  computer  crime 
unit?  Eas  there  been  a  major  rise  in  computer  crime  Ir  the 
past  few  years? 

How  do  you  balance  the  need  to  punish  destructive  conduct 
with  the  need  to  encourage  legitimate  experimentation  and 
the  free  flow  of  Information? 

a:  The  incidence  of  computer  crime  has  risen  over  the  past 
several  years.  Computer  crime  is  now  estimated  to  cost  U,S. 
companies  billions  of  dollars.  Computer  crime  has  also  become  an 
international  problem.  Offenders  are  undeterred  by  national 
boundaries  and  can  freely  conduct  their  activities  across 
international  jurisdictions.  In  the  past,  there  has  been  a 
perception  that  lav 'enforcement  agencies  are  unable  to  respond 
effectively  to  incidents  of  computer  crime < 

To  address  this  problem,  the  Department  has  designated 
computer  crime  as  a  priority  area  and  has  established  a 
specialized  Computer  Crime  Unit  in  the  Criminal  Division,  The 
mission  of  the  Computer  Crime  Unit  includes  devising  a  nationwide 
strategy  for  fighting  the  increasing  incidence  of  computer  crime, 
supplying  technical  and  legal  expertise  to  U.S.  Attorney's 
offices,  litigating  select  types  of  cases,  proposing  any 
necessary  legislative  changes  to  remedy  defects  in  current  law, 
and  coordinating  an  international  response  to  the  problem. 

Clearly,  law  enforcement  in  the  area  of  computet  technology 
must  be  sensitive  to  the  needs  for  legitimate  experimentation  in 
new  technologies  and  for  the  free  flow  of  information.  The 
Department  is  aware  of  such  concerns  and  will  consider  them  as 
specific  issues  arise.  The  Department  will,  of  course,  be 
responsive  to  the  concerns  of  the  Congress  in  developing  policy 
in  this  area. 

Q:  World  technological  leadership  depends  on  our  ability  to 
convert  research  and  development  advances  into  coinAercial 
production  at  a  rapid  pace.  This  is  often  a  costly  and 
risky  endeavor.  Do  joint  production  ventures  have  a 
positive  role  to  play  in  today's  high-technology  business 
environment? 

A:  yes-  Innovations  in  many  fields,  such  as 

superconductivity,  high  definition  television,  robotics, 
computer-aided  design  and  manufacturing,  and  most  recently, 
controlled  nuclear  fusion  emerge  daily  in  laboratories  and 
experimental  facilities  in  the  United  states  and  throughout  the 
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WTld*  If  Ajaerican  coapanies  are  to  compete  successfully  In 
innovative,  high* techno logy  Industries,  they  busC  he  in  a 
position  to  respond  quickly  and  on  an  equal  footing  with 
ir.terhational  competitors  with  respect  to  developing  and 
commercializing  the  products  of  that  research.  The  costs  of 
developing  and  commercializing  new  technologies  and  of 
efficiently  providing  the  products  end  services  they  promise  may 
he  massive  and  far  exceed  the  resources  of  a  single  firm, 
cooperative  production  ventures  can  provide  a  vehicle  for 
separate  firms  to  share  such  costs  as  well  as  the  substantial 
financial  risks  that  developing  and  producing  sophisticated  new 
products  can  entail. 

Qi  During  the  hearl&g^  you  spoke  to  Senator  Grass ley  about 
the  importance  of  e  level  playing  field-  As  American  firms 
come  under  inoreesed  pressure  from  fast-^psced  technological 
innovation  and  development  abroad,  It  Is  more  Important  than 
ever  to  make  sure  that  our  companies  do  not  function'  at  a 
disadvantage.  Hany  of  our  foreign  competitore  do  not  labor 
under  the  same  antitrust  restrictions  that  confront  American 
hue! nesses.  Are  federel  entitruet  lave  diecouraglng 
legitimate  end  desirable  oooperntive  activity  that  would 
enable  domestic  companies  to  coupete  sore  effectively  In  the 
globel  economy? 

At  U.S.  antitrust  laws,  properly  enforced  and  interpreted, 
support  the  ability  of  U.S,  firms  to  compete  In  domestic  and 
international  marketplaces.  Promoting  competition  promotes 
innovation  and  efficiency,  and  thus  international 
competitiveness.  Because  cooperative  production  ventures  can 
frequently  increase  rather  than  diminish  competition,  the 
antitrust  lavs  should  not  be  an  unwarranted  deterrent  to  their 
formation.  Hov/ever,  notwithstanding  the  current  balanced  and 
reasonable  approach  in  government  antitrust  analysis,  there 
remains  concern  that  uncertainty  as  to  the  standard  for  review  of 
such  ventures  under  the  antitrust  laws  coupled  with  the  threat  of 
treble*damage  liability  in  private  suits  may  be  providing  a 
significant  disincentive  to  potentially  procompetitive 
cooperative  production.  Legislation  has  been  proposed  by  the 
Administration  to  reduce  this  uncertainty  by  fine-tuning  the 
antitrust  laws  with  respect  to  cooperative  production  as  they 
were  fine-tuned  in  1984  with  respect  to  cooperative  research  and 
development. 


Q;  Ona  area  where  U.6.  industry  lags  behind  our  foreign 
oonpetltors  is  in  its  ability  to  form  cooperative  ventures. 
On  February  22,  1991,  senators  Thurmond,  Blden,  and  l 
introduced  0.479,  the  Katicnal  Cooperative  Research  Act 
Extension  of  1991.  That  bill  would  bring  joint  production 
and  manufacturing  ventures  under  the  scope  of  the  National 
cooperative  Research  Act  of  1984.  S,479  is  designed  to 
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coapaniad  to  pool  ficaAclal#  huaaa  and  solontlfiG 
xeaouroaa  to  coapoto  in  ¥liat  Is  incraasingly  a  worldirida 
Barkatplaoa.  iTben  ±%.  comas  to  improving  ivmerica'a 
compatltivanasa^  noticing  la  mors  important  than  Amaricaa 
vorkara.  Thn  Kational  cooparatiya  Hasaaroh  not  Extanalon  of 
1991  oontalas  a  proylaloa  that  provldaa  tha  bane fits  of 
antitrust  damage  Ximltations  to  joint  production  ventures 
that  provide  American  iforkara  with  jobs  and  advanced  skills 
in  new  teohnologiaa.  why  does  the  Department  of  Justice 
oppose  this  provision? 

A:  As  originally  introduced  S.479  would  have  accomplished 

these  excellent  goals.  As  amended,  however,  the  bill  extends 
only  to  joint  ventures  whose  principal  facilities  are  in  the 
United  States  and  whose  parties  all  have  demonstrated  a 
substantial  commitment  to  the  United  States  economy «  The  effect 
of  the  amendment  would  be  to  afford  less  favorable  treatment 
under  the  antitrust  laws  to  ventures  with  significant  foreign 
ownership  than  to  comparable  ventures  involving  only  domestic 
companies.  Differing  potential  antitrust  liability  would  be 
imposed  on  companies  on  the  basis  of  factors  that  are  irrelevant 
to  antitrust  analysis.  This  approach  is  unfair  and  invites 
retaliation I  thereby  denying  American  companies  the  very  benefits 
they  are  seeking  in  areas  where  cooperation  could  be  most  helpful 
—  for  example,  areas  in  which  foreign  firms  currently  may  have 
access  to  technology  unavailable  to  U.S.  firms.  Prejudice  to 
American  companies  in  this  regard  translates  directly  into 
prejudice  to  their  workers.  And  U.S.  consumers  will  bear  the 
ultimate  costs  of  foregone  opportunities  for  innovation  and 
improvements  in  efficiency.  I  am  committed  to  work  with  the 
Committee  to  devise  an  approach  that  would  address  these  issues. 

Qs  Qualification  of  a  company  for  reduced  damage  liability 
under  the  National  cooperative  Research  Act  Extension  does 
not  turn  on  the  nationality  of  individuals  owning  or 
controlling  the  company.  The  ''principal  facilities''  and 
'substantial  coBBitment'  requireBents  apply  equally  to 
AAsrio an- owned  and  foreign-owned  coapanies.  These 
provisions  provide  the  benefits  of  antitrust  damage 
limitations  to  companias^-domestlc  or  foreign — that  provide 
benefits  to  American  workers  and  to  the  American  economy. 
Bhat  is  wrong  with  helping  American  workers  and  the  American 
economy? 

A:  There  are  other  serious  concerns  with  the  limitations 
that  have  been  added  to  S.479.  They  would  conflict  with  efforts 
to  open  up  markets  to  trade  and  investment  without  conditions  or 
performance  requirements,  and  could  lead  to  retaliation  and 
similar  differential  treatment  of  U.S.  firms  abroad.  Lost 
opportunities  to  expand  trade  in  world  markets  would  further  harm 
U.S*  firms  and  their  workers.  Secretary  Brady,  Secretary 
Kosbacher  and  U.S.  Trade  Representative  Hills  joined  former 
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Attorney  General  Thornburgh  in  more  fully  describing  the 
Adittinistration's  concerns  with  legislation  that  ^ould  result  in 
either  explicit  or  implicit  di scrim inato.vy  antitrust  treatment  of 
joint  ventures  with  foreign  ownership  or  foreign  facilities  in 
their  letter  to  Senator  Biden  of  July  17,  1^91, 

Qi  So»a  critics  of  joint  production  ventures  claim  that 
cooperation  means  mergers  and  acquisitions— that  It  means  a 
boost  for  the  big  guy  at  the  expense  of  cur  smaller 
entrepreneurs,  if  we  give  industry  the  option  of 
cooperating,  will  we  be  encouraging  mergers  and 
acquisitions,  or  will  vs  be  providing  alternatives  to 
mergers  end  acquiaitione? 

A;  1  agree  with  your  observation  that  joint  ventures 
provide  a  highly  significant  alternative  to  mergers  and 
acquisitions.  As  noted  above,  cooperative  production  ventures 
can  allow  separate  firms  to  share  the  costs  and  risks  of 
developing  and  producing  innovative  new  products.  Cooperation 
can  also  significantly  increase  efficiency  by  allowing  firms  to 
benefit  from  economies  of  scale  or  scope,  or  synergies  resulting 
from  the  combining  of  complementary  assets  or  skills.  Moreover, 
while  cooperative  ventures  may  reduce  competition  between  the 
venturers  themselves  in  developing  or  commercializing  new 
technology  involved  in  the  venture  itself ,  such  ventures  do  not 
eliminate  competition  between  firms  in  other  aspects  of  their 
businesses.  In  sum,  cooperative  production  joint  ventures  may  be 
an  effective  means  for  U.s.  firms  to  improve  their 
competitiveness  without  merger. 
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ouegtlons  from  senator  Ccaajslgy 


Qi  You  Indicated  that  you  would  anforce  the  Inunigretlon  and 
nationality  Act  of  1990^ a  proviaions  requiring  the  exoluaion 
of  ¥h0  officials,  although  you  vere  not  familiar  with  the 
ejcaot  provisions  of  the  law.  section  eoi(i)  (B)  of  the  hot 
provides: 

Any  alien  who  has  engaged  in  a  terrorlet  activity,  or  a 
consular  officer  of  (slo)  the  Attorney  General  hnova  or 
has  reason  to  believe,  ie  likely  to  engage  after  entry 
in  any  terrorist  activity,  is  excludable.  An  alien  who 
is  an  officer,  official,  representative,  or  apokesaan 
of  the  Palestine  Liberation  Organisation  is  considered, 
for  purposes  of  this  Act,  to  be  engaged  in  terrorist 
activity. 

FLO  officials  are  required  by  lav  to  be  excluded,  trill  you 
be  an  advocate  for  enforcement  o;!  this  lav  in  the  event  the 
State  Department  seeks  a  waiver  of  this  provision  in  order 
to  admit  PlXJ  officials? 

A I  I  am  committed  to  vigorous  enforcement  of  the  law  as  it 
relates  to  the  admission  of  aliens  involved  in  terrorist 
activity.  As  you  have  indicated,  the  Immigration  Act  presumes 
that  an  officer,  official,  representative,  or  spokesman  of  the 
PIX>  is  engaged  in  terrorist  activity.  However,  unlike  several 
other  grounds  of  inadmissability  for  which  no  waiver  existsi 
Congress  has  specifically  authorized  the  Attorney  General  to 
approve  a  recommendation  of  the  secretary  of  state  or  the 
consular  officer  that  this  ground  of  inadmissability  be  waived 
for  a  terrorist  or  suspected  terrorist  who  seeks  admission  as  a 
nonimmigrant.  B  U.S-C.  Il82(c}(3).  I  can  assure  you  that  any 
such  recommendation  received  from  the  State  Department  would  be 
carefully  reviewed,  on  a  case -by-case  basis,  to  determine  whether 
the  exercise  of  favorable  discretion  would  be  In  the  best 
interests  of  the  United  States,  in  the  light  of  national  security 
concerns  and  other  factors. 

Q:  ^  Could  you  please  provide  infomatlon  concerning  the 
visit  of  two  Byriati  generals  earlier  this  year  to  the  United 
States?  I  understand  they  were  sponsored  by  the  U.E. 
Information  Agency  and  they  toured  several  facilities 
maintained  by  the  Drug  enforcement  Agency .  Please  explain 
why  officials  of  the  most  notorious  drug  trafficking  regime 
would  be  afforded  access  to  our  anti -drug  efforts  and 
resources. 

A:  The  specific  visit  to  which  you  refer  was  not  brought  to 
my  attention.  The  United  States  Information  Agency  (USTAJ  -- 
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Which  is  not  of  the  Department  of  Justice  —  in  its  role  of 

promoting  s  greater  understanding  of  United  States  principled  and 
policies^  often  invites  foreign  government  leaders  and 
representatives  to  the  United  States  (more  than  S^COO  per  y^ear) 
to  consult  with  their  counterparts  and  to  observe  American 
society  and  Institutions. 

The  International  Visitor's  Program  visit  sponsored  by  US lA 
Involving  Syrian  Cenerals  Ali  Darboll  and  Hassan  Al-Hurl  took 
place  in  Hay  of  this  year.  The  U.S.  Oovernment  regularly 
sponsors  foreign  officials'  visits  to  the  United  States  to  learn 
more  about  what  the  U.S.  is  doing  to  eliminate  narcotics 
trafficking  and  abuse.  These  visits  also  provide  us  with  an 
opportunity  to  make  known  to  foreign  governments  our  position  on 
the  need  for  greater  international  cooperation  in  fighting 
narcotics. 

The  visit  of  the  Syrian  Government  officials  was  art^nged 
for  these  reasons.  Ho  classified  information^  equipment, 
techniques  or  operations  were  given  or  shown  to  the  Syrian 
visitors.  DEA  facilities  were  visited  whore  nonclass i fled 
briefings/ touts  were  presented,  similar  to  those  given  to  the 
many  foreign  visitors  who  visit  the  DEA  each  year. 

Out  DBA  office  In  Nicosia,  along  with  embassy  officials,  has 
been  meeting  with  Syrian  ant i>na rooties  officials  in  Damascus  for 
several  years  to  encourage  increased  counter-narcotics  activity 
by  the  Syrian  authorities  and  bilateral  cooperation  on  this 
issue-  The  trip  to  the  United  States  furthered  this  dialogue. 
Although  Syria  has  much  more  to  do  to  prove  to  the  United  States 
that  they  are  serious  about  eliminating  narcotics,  we  have  been 
encouraged  by  certain  recent  signs  of  Syria n-Lebanese  cooperation 
on  narcotics  issues  and  have  urged  the  implementation  of  a 
sustained  and  coordinated  opium  eradication  program  in  the  Bekaa 
Valley- 

Qi  Was  Yosef  Hetder  permitted  into  the  United  States  and^ 

if  sOf  why? 

As  The  FBI  will  arrange  to  brief  you  on  this  and  the 
related  classified  questions  you  asked  at  your  convenience. 
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Qugstions  front  Senator  Specter 


Qi  Duri&g  tostiaony  to  tb«  Bouse  Foreign  ikffslrs  coaalttee 
on  Beptember  4,  1990,  Beo^etsry  of  Btste  BsXer  stated  that 
the  idea  of  oreating  an  International  orlhinal  court  is  a 
good  one  and  vondered  vhy  it  had  not  been  looked  at  before. 

A  State  and  Juatlce  Oepartaent  study  (dated  2  October  1991} 
did  look  at  auoh  a  proposal  and  concluded  that  it  continues 
to  have  serious  oonoerna  about  eatablishing  such  a  court. 

Eov  extensive  a  role  did  the  Department  of  Justice  play  in 
preparing  the  report? 

As  The  Departinent  of  Justice,  through  the  Criminal 
Division's  Office  of  International  Affairs,  has  worked  closely 
with  the  Department  of  State's  I^egal  Adviser  in  analysing  the 
proposal  for  an  international  criminal  court.  By  agreement 
between  the  two  departments.  State  drafted  the  October  1991 
report;  Justice  reviewed  the  draft,  suggested  revisions  and 
concurred  in  the  final  report. 

q:  irbat  is  your  personal  view  on  the  desirability  of  an 
international  criminal  court? 

A:  in  general,  I  support  having  the  most  options  possible 

to  law  enforcement  to  deal  with  terrorists,  I  have  not  had  a 
chance  to  review  the  practical  problems  raised  concerning  the 
proposed  International  Court  of  Justice  and  I  would  want  to  do  so 
before  reaching  a  conclusion  on  the  Court's  desirability. 

Qt  In  your  view,  would  not  auoH  a  court  help  ua  the  u,s.  In 
Its  fight  against  inter national  drug  trafficKers?  For 
example,  while  Colombia  has  stopped  extraditions  to  the 
and  has  reduced  the  Intensity  of  prosecution  of  drug 
traffiokers.  President  Gavlria  has  publicly  stated  his 
endorsement  of  an  International  criminal  court. 

A:  In  many  Instances  of  drug  trafficking  or  terrorism, 
prosecution  of  criminal  cases  may  require  great  political  will. 
There  is  no  substitute  for  that  kind  of  determination  whsn 
confronting  a  lawless  group  such  as  international  drug 
traffickers  — that  is  willing  to  destroy  society,  without  the 
required  political  will  in  the  relevant  countries,  I  don't  think 
the  proposed  international  criminal  court  will  help  us  to  fight 
drug  traffickers, 

q;  Too  many  countries  who  apprehend  terrorists  or  drug 
traffickers  such  as  Abu  Abbas  or  Katta  fail  to  take  action 
to  prosecute  or  extradite  them  for  fear  of  retribution, 
would  you  not  agree  that  an  International  criminal  court 
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tfoxiLcS  offer  auoh  oountrieo  a  third  elternetive  to  eteta 
prosecution  or  extradition? 

A:  Yes* 

f}:  The  State* Justice  report  notes  that  the  creation  of  such 

a  court  would  he  enormously  co&plex  and  would  require 
consensus  on  numerous  important  Issues*  Hhat  role  if  any 
has  the  Department  of  Justice  been  playing  with  the  Sixth 
Committee  of  the  united  Nations  on  the  proposal  to  establish 
an  international  criminal  court? 

A:  A  former  Deputy  Assistant  Attorney  General,  Ron  Gainer, 

who  is  a  member  of  the  UN  Committee  on  Crime  Prevention  and 
Control,  is  working  very  closely  with  the  Department  of  Justice 
in  monitoring  the  development  of  the  international  criminal  court 
and  focussing  the  attention  of  the  international  legal  community 
on  some  of  the  problems  that  we  perceive. 

Qt  Ithat  role  has  the  Department  of  Justice  been  playing  itt 
the  UK  and  other  fora  to  develop  the  consensus  for  such  a 
court? 

A:  We  have  actively  participated  in  meetings  held  under  the 

auspices  of  the  United  Nations  to  consider  the  problems  of 
establishing  the  court  and  we  will  continue  to  do  so.  Let  me 
stress  that  we  do  not  go  to  those  meetings  as  nay-say erss  we 
have  tried  to  suggest  solutions  as  well  as  problems,  and  there 
has  been  progress  in  resolving  some  of  the  outstanding  questions, 

Q:  What  role  will  DOJ  play  on  the  International  Law 

commission  to  study  and  report  on  underlying  and  fundamental 
questions  related  to  an  international  criminal  court? 

A:  The  International  Law  Commission  is  an  independent 

international  organization  composed  of  experts  from  the  member 
countries*  The  United  States  has  nominated  the  Legal  Adviser  to 
the  United  States  Hission  at  the  United  Nations  to  be  a  member  of 
the  Commission,  The  Department  of  Justice  does  not  have  any 
direct  role  to  play  in  the  operations  of  the  Commission,  although 
we  will  make  our  expertise  and  support  available  to  it  through 
the  Department  of  State, 
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froro  Sg^n^t:Qr 

Qt  Utiftt  la  ttia  Departffl«Eit's  poaltion  on  proposal#  to 
parttit  raderal  Judgos  to  carry  firaaros? 

A 2  The  Federal  Judicial  Conference  has  indicated  its 
intention  to  seek  legislation  authorizing  judges  to  carry 
fireartas.  Although  officials  of  the  Marshals  service  have 
expressed  concern f  they  have  not  indicated  opposition  to  the 
proposal.  The  Marshals  Service,  which  has  responsibility  for  the 
security  of  federal  judicial  facilities  and  for  the  protection  of 
members  of  the  judiciary,  is  concerned  by  the  prospect  of  the 
unanticipated  introduction  of  a  weapon  in  a  confrontation 
situation.  Marshals  Service  security  personnel  are  trained  to 
work  as  a  team  in  a  high- threat  environment.  An  untrained 
individual,  no  matter  how  well-intentioned,  who  unexpectedly 
produces  a  handgun  in  a  threat  situation  could  unnecessari ly 
jeopardize  his/her  own  safety  as  well  as  the  safety  of  the 
Marshals  Service  personnel* 
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U.S«  Dcpvtmciit  or 
Office  of  LegisUUve  Affairs 


0(Tkv  of  AutHMt  Aaxmc^  Ciwn) 


Wa^tOm.  &.C.  JflSJO 

Novcrfcer  25,  1991 


The  Honorable  Joseph  R-  Biden,  Jr. 
chalman 

Conuittee  on  the  Judiciary 
United  states  Senate 
Haahington,  D.  C.  20!!  10 

E>ttar  Mr.  chairaan; 

Encloeed  are  additional  responeea  to  Senator  Hetaenbaua  as  a 
result  of  the  hearing  on  the  noninatlon  of  William  P.  Sarr  to  be 
Attorney  General. 


Sincerely, 

W.  Lee  Fawis 

Assistant  Attorney  General 


Enclosure 
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SUBJECT)  Senator  Heteenbauai'e  supplemental  request  for 

infonoatlon  on  cases  under  federal  statutes  Involving 
the  phrase  ''serious  bodily  injury.* 


This  memoranduiQ  Is  in  response  to  Senator  Ketrenbaun's 
supplemental  request  for  Information  concerning  federal  criminal 
statutes  vhlch  use  the  term  "serious  bodily  Injury,"  the  number 
of  cases  prosecuted  under  each  statute,  and  the  results  obtained. 

The  following  information  is  based  on  a  Lexis  search  to 
identify  criminal  statutes  using  the  phrase  "serious  bodily 
injury"  and  reports  regularly  provided  by  the  United  States 
Attorneys'  offices  to  the  Executive  Office  for  the  United  States 
Attorneys,  tfe  have  not  Included  criminal  environmental  statutes, 
on  which  the  Environment  and  Natural  Resources  Division  has 
already  reported.  The  time  period  covered  is  Fiscal  Year  19S7 
through  Fiscal  Year  .1991  to  date,  a  period  of  five  years.  Fiscal 
year  1987  began  on  October  1,  1987,  and  Fiscal  Year  1991  ended  on 
September  30,  1991.  Conceivably,  there  may  be  other  statutes 
which  did  not  surface  during  our  Lexis  search  which  contain  the 
element  of  "serious  bodily  injury". 

X.  ASSAULT  AND  AGGRAVATED  SEXUAL  ABUSE 

The  overwhelming  majority  of  the  criminal  division  cases 
involving  the  phrase  "serious  bodily  injury"  are  based  on  the 
assault  and  aggravated  sexual  abuse  statutes.  These  statutes  arc 
discussed  below. 


A.  18  U.S.C.  §  113 

(assault  in  special  warttlwc  and  territorial  iurlsdlctloni 

Title  18  UpS.C.  {  113  governs  assaults  within  the  special 
maritime  and  territorial  jurisdiction  of  the  United  states. 
Subsection  (f)  of  Section  113  pertains  to  assaults  resulting  in 
serious  bodily  injury* 

The  number  of  oases  reported  as  having  been  brought  under 
18  U.S.C.  §  113 (fH^ssault  resulting  in  serious  bodily  injury) 

in  the  past  five  years  is  107,  The  results  obtained  are  given 
below. 


18  U.S.C.  i  113  (f) 

fftggAUU-rfesgiUnq  bvdily  Injtiry) 

FY07-FY91(to  date) 

Result  Number  of  cases 

69 
18 


Guilty  Plea 

Guilty  Verdict  after  trial 
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3 


Acgulttsl 

ether  termination  21 

Total  To? 


In  addition,  dyring  the  same  five  year  period,  an  additional 
42&  cases  were  reported  as  having  been  brought  under  IB  U^SpC^ 

I  113,  without  any  specification  of  the  subsection.  These  cases 
undoubtedly  Include  some  cases  brought  under  subsection  (f ) . 
However,  in  order  to  detemine  whether  or  not  the  case  was 
brought  under  subsection  (f ) ,  it  would  be  necessary  to  have 
someone  in  each  United  States  Attorney's  office  retrieve  each 
case  file,  including  &any  which  have  been  retired  to  the  Federal 
Records  Center^ 

The  results  obtained  for  the  42S  cases  reported  only  under 
IB  U.S.C.  I  113  are .given  below,  it  should  be  noted  that  this  is 
not  the  total  number  of  cases  brought  under  Section  113,  as  many 
cases  are  reported  under  the  particular  subsection* 

IB  U.S.C.  I  113 

tcaa.»_rftpert.d  without  InJlcatlen  of  Bubsectlonl 

Result  Humber  of  Cases 

Guilty  plea  274 

Guilty  verdict  after  trial  7B 

Acquittal  22 

Other  termination  50 


Total  425 


B.  IB  U.S.C.  f  2241 
(Aggravated  seams  1  abuse 
aDecial_iiiar.lt ime  and  territorial  iurisdlctlonl 

Title  18  U.S.C*  f  2241  governs  aggravated  sexual  abuse  In 
the  special  maritime  and  territorial  eviction  of  the  United 
States.  Subsection  (a)  governs  knowingly  causing  another  person 
to  engage  in  a  sexual  act  by  force  or  threat  of  force.  Hore 
specifically,  subsection  (a] (2)  covers  those  who  knowingly  cause 
another  person  to  engage  in  a  sexual  act  by  'threatening  or 
placing  that  other  person  In  fear  that  any  person  will  subjected 
to  death,  serious  bodily  injury,  or  kidnaping f  18 

U.S.C.  f  2241(a)(2).  Only  two  cases,  both  guilty  pleas i  have 
been  reported  as  having  been  brought  under  18  U.S.C. 

I  2241(a)(2).  Such  cases,  however,  may  be  included  in  those 
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r«port«d  und«r  18  u*s.c.  t  2341  «nd  tliosa  l^rougt^t  und«r  18 
f  a241(a}i  Tho  r«ault«  obtained  Ifi  thorny  casas  le  aat  forth 
below: 

Cflsaa  reported  undaiLl8_U.S^,  4  224r  ftnd_^241fftA 

Feault  Ku&ber  of  Casee 

dullty  plea  82 

Guilty  verdict  after  trial  43 

Acquittal  12 

Other  tern inat ion  29 

Total  166 


C,  18  U*S«C.  §  1153 

IQf^fensee,  committed  within  lndlan_ccaintryl 

Title  18  U.SfC.  i  1153  incorporatee  by  reference  for  Indian 
country  many  of  the  offeneee  for  the  epeclal  naritine  and 
territorial  jurledlctlon  of  the  United  Statae.  Included  among 
these  are  aseaulte  resulting  in  eerioue  bodily  injury  and  eexaal 
abuse  conuoltted  by  threat  of  serious  bodily  injury,  where  these 
are  committed  by  an  Indian  againet  an  Indian  in  Indian  country. 
The  results  reported  for  cases  brought  under  18  U^S.C,  $  1153  are 
set  forth  below  and  are  not  broken  down  by  the  specific  nature  of 
the  offense. 


18  U.S.C.  I  1153 

(offenses  committed  within  Indian  country) 


Result 
Guilty  plea 

Guilty  verdict  after  trial 

Acquittal 

Other  termination 


Number  of  Cases 
437 
76 
31 
54 


Total 


598 


II.  OTHER  CRINIlfAL  STATUTES 

Other  criminal  statutes  under  which  prosecutions  were 
reported  which  may  Involve  'serious  bodily  Injury'  are  IS  u.S.c. 
§  1365  (tampering  with  consumer  products)  and  18  U.S.C.  |  1959 
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(violent  oria«  in  aid  of  raeXotooring) .  These  etatutes  are 
diflouBsad  balov^ 


h.  IB  u.s.c.  f  lies 
Cconguaer  product  tawoerlngl 

Title  18  U.S.C*  f  1385  governs  consuMer  product  taaparlng, 
false  raports  of  consumer  pr^uct  tampering^  and  threats  to 
taapsr  with  consxuaer  products.  Subsection  (a)  governs  actual 
tampering  and  subsection  (a> (3)  governs  those  cases  where  the 
tampering  resulted  in  serious  bodily  injury  to  any  individual. 

No  cases  have  been  reported  as  having  been  brought  under  18 
tJ.S.C.  I  138B  (a)(3><  Such  oases  nay,  however,  be  among  those 
reported  as  having  been  brought  under  18  tlpS^c.  I  1365  or  18 
tl.S*C.  I  1385(a^*  The  result  obtained  In  those  cases  Is  reported 
below; 


cases  reported  under  16  U.S.C* 

Result 
Guilty  plea 

Guilty  verdict  after  trial 

Acquittal 

other  teml  nation 

Total 


i  1365  and  1365  (Al 

Humber  of  cases 
II 
3 
0 
0 
14 


B.  18  U.S.C.  5  1959 

fVlolent  crime  In  aid  of  racheteering  actlvitvl 

Title  18  Up 5* C.  §  1959  governs  violent  crime  committed  in 
aid  of  racketeering  activity.  Subsection  (a)(3)  Is  applicable 
when  the  violent  crime  Involved  Is  assault  with  a  dangeroue 
weapon  or  assault  resulting  in  serious  bodily  injury.  The  U.s. 
Attorney's  offices  have  reported  one  case  prosecuted  under 
Section  1959,  which  resulted  In  a  guilty  plea.  Until  recently, 
such  cases  were  handled  by  the  Organized  Crime  Strike  Forces . 


49  UiS.Cp  App.  I  1472Ck) 
(Crimes  Aboard  Aircraft  in  Flight! 


Title  49  tf.S.C.  App.  I  1472  Contains  the  criminal  penalties 
for  a  wide  variety  of  aviation  offenses.  Subsection  (k)  governs 
many  crimes  committed  aboard  an  aircraft  In  flight,  including 
assault  resulting  in  serious  bodily  Injury.  The  following  cases 
have  been  reported  as  having  been  prosecuted  under  49  U.S.C. 

I  1472 (k)  during  the  past  five  years.  There  may  also  be 
additional  cases  involving  assault  resulting  in  serious  bodily 
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injury  included  within  thoso  reported  under  Section  1471  without 
epeoif  ication  of  eubaectlon. 

Caeae  reported  under  4^  U-S.C,  too,  4  1471 


Result 
Guilty  plea 

Guilty  verdict  after  trial 

Acquittal 

Other  termination 

Total 


Mumber  of  cases 
II 
4 
2 
7 
24 


C.  Mieoellaneoue  Statutea 

Ko  proaecutlone  have  been  reported  by  the  United  States 
Attorneys  during  the  past  five  years  for  the  following  offeneea 
which  maXe  reference  to  eerioua  bodily  injuryt  iB  u»5.Ct  f  247 
(obstruct ion  of  persona  in  the  free  ewerciae  of  rellgloua 
beliefs)  f  IS  tl.StC,  f  S31  (prohibited  transactions  Involving 
nuclear  natarlals);  IS  U.S»C.  %  lOSI  (genocide);  IB  §  1S64 

(hazardous  or  injurious  devices  on  federal  land);  and  IS  U.S.C* 
i  2332  (terrorism) + 


o 


53-053(232) 
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the  demeanor  of  the  defendant,  realize  that  that  is  an  appropriate 
alternative. 

I  put  my  faith  in  juries  and  courts.  We*re  going  to  hear  an  awful 
lot  of  that  in  the  context  of  the  civil  rights  bill  in  the  next  week  or 
so.  I  would  hope  that  those  who  say  they  put  their  faith  in  juries 
and  courts  in  the  civil  rights  bill  will  be  consistent  and  put  their 
faith  in  juries  and  courts  and  the  death  penalty  as  well. 

Thank  you. 

Mr.  ScHUMER.  Any  other  opening  statements? 

[No  response.] 

Mr.  ScHUMER.  Let  us  begin  with  the  first  witness. 

Our  first  panel  this  afternoon  will  consist  of  the  representative 
from  the  administration,  Deputy  Attorney  General  William  Barr. 
Before  his  appointment  as  Deputy  Attorney  General,  William  Barr 
served  in  the  Department  of  Justice  as  Assistant  Attorney  General 
for  Legal  Counsel. 

He  has  also  served  in  the  Central  Intelligence  Agency  on  the  Do¬ 
mestic  Policy  Staff  of  the  White  House  and  in  private  practice. 

Mr.  Barr  is  no  stranger  to  this  topic,  having  testified  before  the 
Subcommittee  on  Crime  on  death  penalty  legislation  last  year, 
which  was  reported  out  of  this  committee. 

Without  objection,  Mr.  Barr's  written  statement  will  be  submit¬ 
ted  for  the  record. 

Mr.  Barr,  you  may  proceed. 

STATEMENT  OF  WILLIAM  BARR,  DEPUTY  ATTORNEY  GENERAL, 
U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Barr.  Thank  you,  Mr.  Chairman  and  members  of  this  distin¬ 
guished  subcommittee.  I  appreciate  the  opportunity  to  testify  today 
in  support  of  the  death  penalty  provisions  of  the  President's  Com¬ 
prehensive  Violent  Crime  Control  Act  of  1991. 

I  would  like  to  join  with  the  members  of  the  subcommittee  who 
have  commended  you,  Mr.  Chairman,  for  your  leadership.  During 
the  hearings  on  the  Brady  bill  recently,  you  stated  that  you  intend¬ 
ed  immediate  consideration  of  the  President's  crime  bill  after  com¬ 
pleting  your  work  on  the  Brady  bill.  And  as  expected,  you  have  ful¬ 
filled  your  word. 

On  behalf  of  the  Attorney  General  and  the  Department  of  Jus¬ 
tice,  I  would  like  to  extend  our  sincere  appreciation  for  your  action. 

We  recognize  that  this  subcommittee  has  jurisdiction,  or  will 
likely  have  jurisdiction,  over  only  some  of  the  provisions  in  the 
President's  crime  bill.  One  of  those  areas  is  the  scope  of  the  Feder¬ 
al  death  penalty,  and  that  is  the  subject  of  my  testimony  today. 

Before  turning  to  the  death  penalty,  however,  Mr.  Chairman,  I 
would  like  to  address  a  point  that  you  made  in  your  opening  state¬ 
ment,  observing  that  this  particular  crime  bill  is  heavy  on  punish¬ 
ment — and  you  have  the  feeling  that  perhaps  not  sufficient  empha¬ 
sis  is  given  to  prevention  of  crime. 

I  don't  think  we  should  overlook  the  fact  that  one  of  the  pur¬ 
poses  of  punishment  is  precisely  prevention.  As  you  know,  our 
whole  criminal  justice  system  is  based  on  punishing  criminals,  and 
punishment  is  intended  to  vindicate  retributive  justice  interests, 


65 


but  it  is  also  intended  to  deter  crime  and  incapacitate  criminals  so 
that  they  don’t  commit  other  crimes. 

And  those  latter  two  features— deterrence  and  incapacitation — 
are  both  designed  to  prevent  crime. 

The  latter  category  of  incapacitation,  I  think,  is  one  we  should 
focus  on.  I  think  you’re  familiar  with  the  recent  BATF’s  statistics 
on  career  criminals  where  they  reviewed  471  cases  of  career  crimi¬ 
nals  who  were  incarcerated  in  Federal  prison,  who  reported  that 
they  average  committing — when  they  were  out — three  crimes  a 
week.  They  each  had  the  average  of  six  convictions  for  serious  felo¬ 
nies  apiece  prior  to  the  conviction  which  put  them  in  prison  for 
long  periods  of  time. 

The  Bureau  of  Justice  Statistics  reports  that  6  percent  of  crimi¬ 
nals  commit  70  percent  of  the  crimes.  There  was  a  Miami  study 
which  showed  that  573  drug  users  were  responsible  in  one  12- 
month  period  for  6,000  robberies  and  assaults,  and  6,700  burglaries. 

Tough  punishment  of  the  hardcore  criminal  element  is  one  of  the 
most  effective  ways  of  dealing  with  crime,  preventing  it  by  inca¬ 
pacitating  these  criminals.  So  we  don’t  make  any  apologies  for  the 
tough  sentences  we  seek  and  the  punitive  measures  we  seek  in  the 
crime  bill. 

I  think  we  should  also  recognize  that  many  of  the  measures  that 
are  preventive  in  nature  are  really  operational  or  require  oper¬ 
ational  changes,  perhaps,  or  operational  innovations;  operational 
initiatives  rather  than  changes  in  the  law.  I  know  you  are  aware  of 
a  number  of  the  efforts  that  v  e  have  underway  precisely  to  work 
with  State  and  local  law  enforcement  to  prevent  crime — the  Trig- 
gerlock  Program,  our  joint  task  forces,  and  so  forth. 

This  requires  resources,  and  we’ve  been  fortunate  to  have  a 
President  who  has  sought — in  the  first  3  years  of  his  administra¬ 
tion — a  60-percent  increase  in  the  Department  of  Justice’s  budget. 
This  past  budget  request,  he  requested  a  15-percent  increase  in  the 
Department  of  Justice  budget.  It  would  help  in  some  of  the  preven¬ 
tive  oi^rations.  And  we  were  very  disappointed  to  see  the  Budget 
Committees  cut  the  law  enforcement  request. 

And  if  the  current  benchmarks  are  retained,  we  may  end  up  in  a 
situation  where  we  do  not  have  resources  to  increase  our  activities 
in  the  Department  of  Justice.  I  know  that  it  was  not  this  commit¬ 
tee  that  took  that  action  but  I  hope  that  those  of  you  who  are  con¬ 
cerned  about  an  aggressive  and  expanding  Federal  law  enforce- 
.  ment  effort  do  support  the  President  in  his  seeking  of  further  re¬ 
sources. 

To  turn  back,  then,  to  the  issue  of  the  death  penalty.  Federal  law 
prescribes  the  death  penalty  for  a  number  of  heinous  crimes, 
among  them  espionage  and  treason,  bombing  of  aircraft,  assassinat¬ 
ing  the  President— just  to  name  a  few. 

In  .1972,  the  Supreme  Court  held  m- Furman  v.  Georgia,  that  the 
death  penalty  could  not  be  imposed  without  procedures  designed  to 
•channel  the  jury’s  sentencing  discretion. 

In  the  wake  of  Furman,  States  started  adopting  procedures  to 
channel  the  jury’s,  discretion  by  focusing  on  aggravating  and  miti¬ 
gating  factors  connected  with  the  crime,  and  factors  relating  to  the 
defendant’s  background. 
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These  kinds  of  procedures  were  upheld  by  the  Supreme  Court  in 
1976  in  the  Gre^  v.  Georgia  case.  More  than  two-thirds  of  the 
States  have  now  enacted  procedures  in  response  to  Furman  and 
Gregg  which  allow  for  the  application  of  the  death  penalty  for  the 
most  serious  State  crimes. 

It  is  really  quite  astounding  that  for  15  3^ears — that  is,  15  years 
since  the  Gre^  decision — Congress  has  failed  to  reestablish  the 
Federal  death  penalty;  15  years  of  inaction  despite  the  fact  that  the 
overwhelming  majority  of  American  people  supports  the  death  pen¬ 
alty.  And,  indeed,  I  think  it  has  been  clear  for  some  time  that  a 
majority  in  both  Houses  supports  the  Federal  death  penalty.  Last 
year,  in  fact,  both  Houses  actually  passed  separate  death  penalty 
legislation  only  to  see  it  stripped  from  the  final  crime  bill  in  the 
conference  committee. 

I  think  it’s  time  that  we  stop  the  delay  and  the  maneuvers  over 
the  death  penalty  and  move  promptly  to  action  to  consider  the 
President’s  death  penalty  proposals  and  to  act  upon  them. 

Now  the  opponents  of  the  Federal  death  penalty  say  that,  well,  a- 
Federal  death  penalty  is  not  very  important  because  most  capital 
offenses  are  State  offenses,  and  Federal  capital  offenses  would  be 
relatively  few.  I  think  this  misses  the  point. 

While  it  is  true  that  most  capital  crimes  are  local  in  nature,  this 
does  not  diminish  the  need  for  an  effective  Federal  death  penalty. 
It  is  incumbent  on  the  Federal  Government  to  provide  adequate 
penalties  where  heinous  violent  crimes  are  committed  within  its 
area  of  responsibility. 

I  think  it  is  inexcusable  that  as  we  sit  here  today  we  cannot 
impose  the  death  penalty,  a  jury  cannot  consider  the  death  penalty 
for  the  most  heinous  crimes — for  assassinating  public  officials,  in¬ 
cluding  the  President;  for  murdering  judges,  for  murdering  wit¬ 
nesses,  for  bombing  airplanes  and  terrorist  actions. 

I  think,  Mr.  Chairman,  you  said  in  your  opening  statement,  and  I 
would  agree,  that  the  death  penalty  is  not  a  panacea — standing 
alone  the  death  penalty  is  not  the  answer  to  the  crime  problem  in 
the  United  States.  But  as  with  other  measures,  we  believe  it  has  to 
be  part  of  the  solution,  part  of  a  broad-gauged  solution — it  includes 
statutory  changes  at  the  Federal  level,  perhaps  statutory  changes 
on  a  State-by-State  level,  resources  properly  targeted  at  the  most 
violent  criminals. 

With  that  said,  let  me  briefly  review  the  substantive  provisions 
of  the  administration’s  death  penalty  proposals.  With  some  limited 
exceptions,  these  proposals  are  virtually  identical  to  the  death  pen¬ 
alty  provisions  passed  by  the  House  last  year  by  wide  margins. 

In  this  regard,  we  would  like  to  commend  the  efforts  of  Repre¬ 
sentatives  Gekas  and  McCollum,  who  successfully  offered  the  Presi¬ 
dent’s  death  penalty  proposals  as  amendments  in  last  year’s  crime 
bill. 

Title  I  of  the  President’s  bill  would  provide  procedures  that 
would  allow  use  of  the  death  penalty  for  18  existing  offenses  which 
currently  authorize  the  death  penalty.  These  provisions  were  all 
adopted  last  year  by  the  House.  They  include  two  nonhomicidal  of¬ 
fenses:  Treason  and  espionage.  They  also  include  16  homicidal  of¬ 
fenses,  including  murders  in  connection  with  the  use  of  explosives, 
assassination  of  the  President,  destruction  of  the  aircraft,  train 
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wrecking,  and  a  number  of  other  death  penalty  authorizations  that 
are  currently  on  the  books,  but  for  which  we  do  not  have  proce¬ 
dures  to  implement. 

Eleven  existing  noncapital  offenses  would  be  changed  by  the 
President’s  bill  to  allow  for  the  death  penalty,  which  were  included 
in  last  year’s  bill;  that  is,  11  of  these  changes  were  included  in  last 
year’s  bill.  Ten  of  them  are  homicidal.  Title  I  of  the  bill  sets  out  7 
of  these — they  are  murder  of  certain  foreign  officials,  murder  in 
connection  with  a  kidnaping,  murder  for  hire,  murder  in  aid  of 
racketeering,  murder  in  hostage-taking,  murder  by  terrorists 
abroad,  and  murder  in  furtherance  of  genocide. 

Title  V  sets  out  three  additional  homicidal  offenses — killing  of 
court  officers,  jurors,  or  witnesses;  retaliatory  killing  of  witnesses 
and  informants,  and  killing  of  State  and  local  law  enforcement  offi¬ 
cers  assisting  Federal  officers. 

There’s  one  nonhomicidal  offense  which  would  authorize  the 
death  penalty  for  an  attempt  on  the  President. 

All  of  the  above,  as  I  said,  were  included  in  last  year’s  bill. 

There  are  a  number  of  new  death  penalty  offenses  in  the  Presi¬ 
dent’s  bill  that  were  not  included  last  year,  and  I’d  like  to  call 
those  to  your  attention.  Several  relate  to  terrorism  and  were  part 
of  the  President’s  terrorism  proposal,  which  have  largely  been 
folded  into  this  legislation.  These  relate  to  terrorism,  as  I  said,  and 
implement  various  international  conventions  for  the  suppression  of 
terrorism. 

In  title  VII  the  following  death  penalty  offenses  arfe  proposed: 
Murder  in  connection  with  attacks  on  airports,  murder  in  connec¬ 
tion  with  attacks  on  ships  or  maritime  facilities,  murder  in  connec¬ 
tion  with  torture,  murder  from  use  of  weapons  of  mass  destruction, 
either  in  the  United  States  or  directed  against  U.S.  persons  outside 
the  United  States.  Weapons  of  mass  destruction  are  defined  to  in¬ 
clude  explosive  devices,  rockets,  mines,  biological  weapons,  gas,  and 
radioactive  weapons;  and  killing  in  connection  with  armed  attack 
on  a  Federal  facility. 

There  are  also  several  new  offenses  that  were  not  included  in 
last  year’s  proposal  in  title  X  of  the  President’s  bill,  authorizing 
the  death  penalty  in  various  cases  involving  violations  of  civil 
rights  laws. 

Finally,  the  administration’s  proposal  contains  death  penalty  for 
drug  kingpins.  The  version  in  the  President’s  bill  is  substantially 
the  same  as  the  version  that  passed  the  Senate  last  year  and  is 
similar  to  the  version  that  passed  the  House  and  I’ll  identify  the 
differences  where  they  exist. 

Let  me  just  outline  briefly  our  proposal  on  drug  kingpins.  There 
are  three  death-eligible  offenses  that  are  proposed.  The  first  would 
impose  the  death  penalty  for  the  heads  of  massive  drug  trafficking 
enterprises  even  though  there  is  no  requirement  of  showing  a  spe¬ 
cific  killing. 

These  defendants  are  currently  subject  to  mandatory  life  in 
prison.  The  President’s  proposal  would  convert  these  offenses  to 
death-penalty-eligible  offenses.  Essentially  two  elements— first, 
that  the  individual  be  the  principal  leader  of  the  continuing  crimi¬ 
nal  enterprise,  and  that’s  five  or  more  persons  acting  in  concert, 
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committing  a  continuing  series  of  violations  and  deriving  substan¬ 
tial  income  from  their  enterprise. 

The  second  element  is  either  that  the  enterprise  generates  $10 
million  annually  of  income  or  engages  in  very  substantial  drug 
transactions.  Our  threshold  is  proposed  at  30  kilograms  of  heroin — 
that’s  66  pounds — or  150  kilo^ams  of  coke — that’s  330  pounds. 

The  House  version  was  similar  to  this  last  year  but  the  threshold 
numbers  were  double  what  we  are  proposing. 

Now  I’d  like  to  note  that  meeting  this  criteria  does  not  in  and  of 
itself  permit  imposition  of  the  death  penalty.  There  still  must  be 
aggravating  factors  found  by  the  jury  during  the  sentencing 
phase — for  example,  serious  prior  offenses,  firearms  violence  and 
other  kinds  of  aggravating  factors,  which  are  identified  in  the  pro¬ 
posed  legislation. 

The  second  drug  kingpin  proposal  would  apply  to  a  leader  of  a 
continuing  criminal  enterprise  who  attempts  to  kill,  or  directs  the 
killing,  of  officials,  jurors,  witnesses,  family  members  of  jurors,  wit¬ 
nesses,  and  officials,  in  order  to  obstruct  an  investigation  or  a  pros¬ 
ecution  of  the  criminal  enterprise. 

This  element  was  not  in  the  House  version  last  year. 

Again,  there’s  no  threshold  in  terms -of  the  level  of  transaction. 
There’s  a  requirement  that  the  individual  be  the  leader  of  a  CCE, 
and  there’s  no  requirement  of  an  actual  killing,  an  attempt,  or  a 
direction  to  kill,  would  be  sufficient. 

We  believe  this  is  justified  to  protect  the  administration  of  jus¬ 
tice  and  integrity  of  the  justice  system. 

The  CCE  violator  faces  20  years  to  life  imprisonment  if  found 
guilty,  and  we  believe  that  these  penalties — that  violent-prone  CCE 
leaders  may  be  tempted  to  kill  in  order  to  save  themselves.  Once 
again,  still  before  the  death  penalty  could  be  imposed,  the  jury 
would  have  to  find  additional  aggravating  factors. 

The  third  drug  kingpin  provision  would  apply  to  a  drug  felon 
taking  action  manifesting  extreme  reckless  indifference  to  human 
life — kills  a  person  in  the  course  of  the  felony. 

Our  typical  case  here  would  be  the  killing  of  a  bystander  in  a 
drug-related  shootout.  Right  now,  as  you  know,  the  Anti-Drug 
Abuse  Actjof  1988  provides  for  the  death  penalty  for  intentional 
killings  in  furtherance  of  the  CCE,  or  for  the  intentional  killing  of 
the  police;  so  we  have  a  situation  where  the  individual  spraying 
the  crowd  with  the  semiautomatic  weapon  that  the  chairman  re¬ 
ferred  to,  may  be  prosecuted  if  he  succeeds  in  killing  a  rival  gang 
member  but  would  not  be  subject  to  the  death  penalty  if  he  kills 
innocent  bystanders. 

This  last  drug  kingpin  provision  was  included  in  the  House  ver¬ 
sion  last  year. 

In  closing,  Mr.  Chairman,  I  would  like  to  urge  this  subcommittee 
to  give  favorable  consideration  to  the  death  penalty  proposals  in 
the  President’s  bill  and  to  encourage  the  full  House  to  consider  the 
President’s  entire  crime  package. 

I  appreciate  your  indulgence  and  would  like  to  respond  to  any 
questions  you  or  members  of  the  subcommittee  may  have. 

Mr.  ScHUMER.  Thank  you  very  much,  Mr.  Barr. 

['The  prepared  statement  of  Mr.  Barr  follows:] 
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Prepared  Statement  of  Wiluam  Barr,  Deputy  Attorney  General,  U.S. 

Department  op  Justice 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  today  to  present  the  views  of  the 
Department  of  Justice  and  the  Administration  concerning  the  death 
penalty  provisions  in  H.R.  1400,  the  President's  proposed 
"Comprehensive  violent  Crime  Control  Act  of  1991." 

This  bill  embodies  the  President's  legislative  program  for 
the  102d  Congress  to  even  the  scales  of  justice  and  give  police 
and  prosecutors  the  tools  they  need  to  successfully  apprehend, 
convict,  and  punish  violent  criminals.  It  contains  a  wide  range 
of  provisions  addressing  such  topics  as  the  federal  death 
penalty,  habeas  corpus  reform,  reform  of  the  exclusionary  rule, 
criminal  violence  involving  firearms,  gangs  and  juvenile 
offenders,  terrorism,  sexual  violence,  and  child  abuse. 

With  some  limited  exceptions,  the  death  penalty  provisions 
in  the  President's  bill  are  virtually  identical  to  the  death 
penalty  provisions  passed  by  the  House  of  Representatives  last 
year  as  title  II  of  H.R.  5269.  Hence,  most  of  the 
Administration's  proposals  in  this  area  have  already  been 
approved  by  the  full  House  by  vide  margins.  In  this  regard,  I 
must  recognise  the  efforts  of  Representative  Gekas  and 
Representative  McCollum  who  successfully  offered  the  President's 
death  penalty  proposals  as  amendments  to  last  year's  crime  bill. 


Before  discussing  the  scope  of  the  death  penalty  provisions 
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in  the  President's  bill,  I  would  like  to  make  two  general 
observations  concerning  the  authorization  of  capital  punishment 
under  federal  law.  First,  the  death  penalty  debate  is  over.  An 
overwhelming  majority  of  the  American  public  supports  the  death 
penalty  for  the  most  atrocious  crimes,  and  at  least  36  states 
authorize  capital  punishment  under  their  laws.  Both  Houses  of 
Congress  passed  general  death  penalty  legislation  in  the  lOlst 
Congress. 

Second,  while  it  is  true  that  the  majority  of  capital  crimes 
in  the  United  States  are  committed  within  the  jurisdiction  of  the 
individual  states,  this  does  not  diminish  the  need  for  an 
effective  federal  death  penalty.  It  is  incumbent  on  the  federal 
government  to  provide  adequate  penalties  when  lethal  acts  of 
criminal  violence  are  committed  within  its  areas  of 
responsibility.  For  example,  there  is  currently  no  workable 
federal  death  penalty  for  assassinating  the  President  of  the 
United  States.  There  is  no  general,  enforceable  federal  death 
penalty  for  murdering  federal  law  enforcement  officers.  There  is 
no  effective  federal  death  penalty  for  a  terrorist  who  takes  and 
kills  American  hostages,  or  who  murders  hundreds  of  people  by 
planting  a  bomb  on  a  passenger  airplane. 

Those  who  argue  that  the  federal  death  penalty  would  apply 
to  only  a  limited  number  of  crimes  each  year  are  missing  the 
point.  The  senseless  murder  of  a  federal  judge,  or  the  killing 
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of  innocent  civilians  to  enforce  a  political  demand,  or  the  cold¬ 
blooded  execution  of  a  federal  witness  or  law  enforcement 
officer,  are  crimes  so  depraved  that  the  jury  should  be  allowed 
to  consider  the  death  penalty.  From  the  standpoint  of 
deterrence,  the  death  penalty  sends  the  strongest  possible 
message  to  those  who  would  commit  such  crimes  about  our  society's 
resolve  to  protect  itself  from  violent  predators.  From  the  point 
of  view  of  retribution,  the  death  penalty  tells  the  families  of 
victims  and  others  close  to  them  that  society  is  shocked  and 
outraged  by  their  cruel  and  irrevocable  loss.  I  commend  this 
Committee  and  Chairman  Schumer  for  holding  these  hearings,  and  T 
urge  this  body  and  the  full  House  to  heed  the  will  of  the 
American  people  by  passing  the  President's  crime  bill  and  sending 
it  to  his  desk  for  signature  this  summer. 

Let  me  turn  more  specifically  to  the  types  of  offenses  that 
would  be  capital  crimes  under  the  President's  bill. 


I.  Offenses  for  Which  the  Death  Penalty  Would  be  Authorized 

Existing  federal  law  authorizes  the  death  penalty  as  a 
sanction  for  eighteen  offenses.  However,  since  the  Supreme  Court 
in  1976  upheld  the  constitutionality  of  the  death  penalty  under 
appropriate  procedures.  Congress  has  failed  to  provide  generally 
applicable  procedures  under  which  the  death  penalty  can  be 
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considered  and  imposed  for  federal  crimes. 

The  procedural  provisions  and  conforming  amendments  in  title 
I  of  the  President *s  bill  would  enable  federal  law  enforcement 
authorities  to  use  the  death  penalty  authorizations* that  Congress 
has  already  provided  in  existing  statutes.  These  are  the  same 
existing  death  penalty  provisions  to  which  the  procedures  passed 
by  the  House  of  Representatives  last  year  would  have  applied. 
These  provisions  include  two  non-homicidal  capital  offenses, 
espionage  under  18  U.S.C.  794  and  treason  under  18  U.S.C.  2381. 
They  also  include  various  existing  statutes  that  authorize 
capital  punishment  in  cases  where  death  results,  including  18 
U.S.C.  32,  34  (destruction  of  aircraft  and  aircraft  facilities), 
33,  34  (destruction  of  motor  vehicles  and  motor  vehicle 
facilities),  115' (retaliation  against  families  of  federal 
officials) ,  351  (violence  against  Members  of  Congress  and  Cabinet 
officers),  844(d),  (f) ,  (i)  (explosives  offenses) ,  1111  (murder 
in  special  maritime  and  territorial  jurisdiction) ,  1114  (murder 
of  federal  judges  and  officers),  1512  (witness  tampering),  1716 
(mailing  dangerous  articles) ,  1751  (violence  against  the 
President  and  Presidential  staff) ,  1992  (wrecking  trains) ,  2113 
(bank  robbery),  21  U.S.C.  848(e)  (certain  drug-related  killings), 
and  49  U.S.C.  App.  1473  (aircraft  piracy). 

In  addition,  eight  (non-drug)  offenses  in  current  law,  which 
are  not  now  subject  to  the  death  penalty,  would  be  changed  to 


78 


-  5  - 

capital  offanses  by  title  I  of  the  President's  bill.  These  new 
death  penalty  authorizations  were  also  all  included  in  title  II 
of  H.R.  5269  as  passed  by  the  House  of  Representatives  last  year. 
They  are:  murders  of  certain  foreign  officials  under  18  U.S.C. 
1116,  kidnaping  where  death  results  under  18  U.S.C.  1201,  murder 
for  hire  under  18  U.S.C.  1958  or  in  aid  of  racketeering  under  18 
U.S.C.  1959,  murder  during  a  hostage  taking  in  violation  of  18 
U.S.C.  1203,  terrorist  murders  abroad  of  American  nationals  in 
violation  of  18  U.S.C.  2332,  attempted  assassination  of  the 
President  in  violation  of  18  U.S.C.  1751,  and  murder  in 
furtherance  of  genocide  in  violation  of  18  U.S.C.  1091(a)(1). 
Moreover,  title  I  of  the  President's  bill,  like  H.R.  5269,  would 
create  a  new  capital  crime  of  murder  by  a  federal  prisoner 
serving  a  life  term  (proposed  18  U.S.C.  1118). 

Finally,  title  I  of  the  President's  bill  (in  proposed  18 
U.S.C.  3591(c)~(e))  would  authorize  the  death  penalty  for  the 
most  serious  drug  offenders.  The  specific  death-eligible 
categories  would  be  (1)  the  leaders  of  the  largest  drug 
enterprises,  who  are  currently  subject  to  mandatory  life 
imprisoiaent  under  2l  U.S.C.  848(b);  (2)  other  leaders  of 
continuing  criainal  enterprises  in  the  sense  of  21  U.S.C.  848  who 
engage  in  attempted  murders  to  obstruct  the  investigation  or 
prosecution  of  their  activities;  and  (3)  offenders  who  commit 
murders  in  the  course  of  felony  violations  of  the  federal  drug 


laws 
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This  "drug  kingpin"  death  penalty  proposal  was  passed  by  the 
Senate  last  year  in  title  XIV  of  S.  1970  and,  with  some 
modification,  by  the  House  of  Representatives  in  title  II  of  H.R, 
5269.  We  believe  that  the  formulation  in  the  President's  bill 
provides  the  most  appropriate  scope  of  death  penalty  coverage  for 
the  most  serious  drug  offenses  and  offenders. 

As  noted  above,  the  first  death-eligible  category  under  the 
President's  proposal  would  be  offenders  subject  to  mandatory  life 
imprisonment  under  21  U.S.C.  848(b).  In  essence,  these  are 
leaders  of  drug  enterprises  involving  at  least  five  subordinates, 
where  the  enterprise  has  revenues  of  at  least  $10,000,000  in  a 
year,  or  transactions  occur  involving  enormous  quantities  of 
drugs,  such  as  30  kilograms  (about  66  pounds)  of  heroin  or  150 
kilograms  (about  330  pounds)  of  cocaine.  In  contrast,  the 
corresponding  provision  in  section  224  of  H.R.  5269  was  limited 
to  cases  where  at  least  twice  the  threshold  amounts  of  revenues 
or  drugs  specified  in  21  U.S.C.  848(b)  are  involved. 

However,  under  the  President's  proposal,  meeting  the  general 
criteria  of  21  U.S.C.  848(b)  would  not  be  sufficient  to  permit 
the  actual  imposition  of  the  death  penalty.  Rather,  the  jury 
would  also  have  to  find  one  or  more  of  the  statutory  aggravating 
factors  specified  for  the  drug  offender  death  penalty,  such  as  a 
serious  prior  record  of  violent  crimes  or  drug  crimes  by  the 
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defendant,  firearms  violence  in  the  course  of  trafficking 
activities,  exploitation  or  endangerment  of  minors  in  trafficking 
activities,  or  knowing  distribution  of  drugs  containing 
potentially  .lethal  adulterants.  In  light  of  the  requirement  of 
finding  such  factors  as  a  prerequisite  to  imposing  the  death 
penalty,  increasing  the  threshold  amounts  specified  in  21  U.S.C. 
848(b)  is  not  necessary  to  establish  an  appropriate  distinction 
between  offenders  who  are  subject  to  life  imprisonment  and  those 
for  whom  the  death  penalty  may  also  be  considered. 

A  more  specific  problem  with  the  formulation  of  this 
category  in  H.R.  5269  is  that  it  could  fail  to  provide 
appropriate  penalties  for  offenders  in  the  range  intermediate 
between  21  U.S.C.  848(b)  and  the  doubled  threshold.  Such  an 
offender  would  be  subject  to  life  imprisonment  under  21  U.S.C. 
848(b),  and  could  not  realistically  receive  further  punishment 
for  any  additional  crimes  (short  of  murder)  that  he  might  commit 
in  running  his  drug  enterprise.  This  is  much  less  of  a  concern 
under  the  President's  bill,  since  additional  criminal  conduct 
could  result  in  findings  of  the  requisite  aggravating  factors  and 
expose  the  offender  to  capital  punishment. 

The  second  death*eligible  category  under  the  President's 
proK^sal  would  be  leaders  of  continuing  criminal  jsnterprises  who 
engage  in  attempted  murders  to  obstruct  the  investigation  or 
prosecution  of  their  operations.  This  category  was  not  included 
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in  section  224  of  H.R.  5269.  We  would  urge  the  House  to  give 
further  consideration  to  its  inclusion. 

Including  a  more  broadly  defined  class  of  major  traffickers 
—  but  limited  to  those  who  engage  in  actual  attempted  murders  to 
obstruct  justice  — *  is  justified  by  the  flagrant  problem  of 
extreme  violence  against  witnesses  in  drug  cases,  as  well  as  the 
increased  threat  and  reality  of  violence  against  criminal  justice 
professionals  in  such  cases.  A  continuing  criminal  enterprise 
violator  under  21  U.S.C.  848  will  face,  in  any  event,  a  very  long 
term  of  imprisonment  (20  years  to  life)  if  he  is  convicted,  and 
he  may  feel  that  there  is  relatively  little  to  lose  by  attempting 
to  silence  a  witness.  The  extension  of  the  death  penalty  to 
attemptedi  murders,  in  this  limited  context,  even  where  death  does 
not  actually  result,  would  send  a  strong  message  concerning  the 
system's  resolve  to  deal  forcefully  and  effectively  with  this 
problem.  Of  course  the  House  of  Representatives  did  endorse  the 
death  penalty  for  an  attempted  murder  offense  in  another  context 
in  H.R.  5269.  See  proposed  18  U.S.C.  3591(2)  in  title  II  of  that 
bill  (death  penalty  for  attempted  murder  of  the  President) . 

The  third  and  final  "drug  offender"  death  penalty  category 
under  the  President's  bill  is  the  same  as  the  second  category  in 
section  224  of  H.R.  5269  —  murders  in  the  course  of  felony 
violations  of  the  federal  drug  laws.  This  is  the  most  important 
provision  of. the  bill  for  reaching  lethal  "street  crime"  violence 
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under  a  federal  death  penalty. 

Beyond  the  provisions  of  title  I,  The  President's  bill 
proposes  new  death  penalty  authorizations  in  a  number  of  other 
titles.  Title  V  of  the  President's  bill,  in  sections  501-02, 
increases  penalties  for  violence  against  jurors  and  court 
officers,  and  for  retaliatory  killings  and  attempted  killings  of 
witnesses.  This  includes  authorization  of  the  death  penalty  for 
murders  of  such  persons.  The  same  death  penalty  authorizations 
were  passed  by  the  House  of  Representatives  in  title  XII  of  H.R. 
5269. 


Title  V  of  the  President's  bill,  in~ section  503,  would 
extend  the  federal  death  penalty  to  murders  of  state  and  local 
law  enforcement  officers  who  are  killed  while  assisting  federal 
officers.  This  is  similar  to  section  223  of  H.R.  5269,  which 
also  would  have  authorized  the  death  penalty  for  murders  of  state 
and  local  officers  assisting  federal  officers.  However,  the 
formulation  of  this  proposal  in  section  223  of  H.R.  5269  was 
technically  deficient,  since  it  authorized  the  death  penalty  for 
such  murders,  but  failed  to  authorize  the  imposition  of  any 
lesser  (non-capital)  penalty  if  the  jury  declined  to  impose  the 
death  penalty  in  a  particular  case. 

Section  503  of  the  President's  bill  avoids  this  problem  by 
adding  state  and  local  officers  assisting  federal  officers  to  the 
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list  of  protected  persons  under  18  U.S.C.  1114,  a  statute  which 
generally  prohibits  killings  and  attempted  killings  of  federal 
officers  and  provides  an  appropriate  range  of  penalties.  The 
formulation  in  the  President's  bill  also  ensures  that  state  and 
local  officers  assisting  federal  officers  will  have  the 
protection  of  statutes  punishing  non-homicidal  violent  crimes 
against  federal  officers  —  ufi,  e . g . .  18  U.S.C.  Ill,  1201(a)(5) 
that  cross-reference  the  list  of  protected  persons  in  18 
U.S.C.  1114. 

Section  VII  of  the  President's  bill,  relating  to  terrorism, 
contains  a  number  of  additional  death  penalty  authorizations. 
Subtitles  A  and  B  of  title  VII  include  criminal  provisions  that 
implement  international  agreements  for  the  suppression  of 
terrorist  acts  at  airports  and  maritime  terrorism.  Section  73i 
includes  criminal  provisions  to  implement  the  convention  against 
torture.  Section  732  proposes  a  new  offense  covering  the  use  of 
weapons  of  mass  destruction  within  the  United  States,  or  against 
American  nationals  or  United  States  property  anywhere  in  the 
world.  Section  733  adds  a  provision  to  18  U.S.C.  930  to 
proscribe  and  punish  killings  and  attempted  killings  in  the 
course  of  attacks  within  or  against  federal  facilities  that 
involve  firearms  or  other  dangerous  weapons.  Under  all  of  these 
provisions,  the  death  penalty  would  be  authorized  in  cases  where 
death  results. 
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These  particular  death  penalty  authorizations  were  not,  of 
course,  included  in  H.R.  5269  last  year,  because  they  are  part  of 
offenses  in  the  President's  new  antiterrorism  proposal,  which  was 
initially  introduced  this  year.  However,  H.R.  5269  did 
consistently  provide  the  death  penalty  for  offenses  available  at 
the  time  which  are  likely  to  be  committed  by  terrorists  or 
threaten  massive  loss  of  life.  This  included  the  death  penalty 
for  murders  in  violation  of  such  provisions  as  18  U.S.C.  32-34, 
1992  (destruction  of  common  carriers  or  transportation 
facilities),  844(d),  (f) ,  (i)  (explosives  offenses),  1091(a)(1) 
(genocide) ,  1203  (hostage  taking) ,  2332  (terrorist  murders  abroad 
of  American  nationals),  and  49  U.S.C.  App.  1473  (aircraft 
piracy) .  The  new  offenses  proposed  in  title  VII  of  the 
President's  bill  are  comparable  to  these  offenses,  and  the  death 
penalty  should  similarly  be  authorized  in  fatal  cases. 

While  these  new  offenses  are  particularly  designed  to  reach 
terrorist  acts,  they  would  also  have  some  significant 
applications  to  other  forms  of  criminal  violence.  For  example, 
there  have  been  recent  media  reports  that  gangs  in  Chicago  have 
taken  to  using  hand  grenades  against  their  rivals.  The  offense 
of 'using  weapons  of  mass  destruction  proposed  in  section  732  of 
the  President's  bill  would  reach  such  cases.  More  generally,  it 
would  ensure  federal  jurisdiction  to  prosecute  crimes  involving 
the  use  of  bombs,  grenades,  rockets  and  missiles,  mines, 
artillery,  poison  gas,  biological  weapons,  and  weapons  involving 


radiation  or  radioactivity.  In  cases  where  death  resulted,  the  * 
death  penalty  would  be  authorized. 

Title  X  of  the  President's  bill,  relating  to  equal  justice, 
also  contains  new  death  penalty  authorizations.  Section  1004(c) 
authorizes  the  death  penalty  for  violations  of  the  principal 
criminal  provisions  of  the  federal  civil  rights  laws,  18  U.S.C. 
241-42,  245,  that  result  in  death.  Each  of  these  provisions 
authorizes  imprisonment  for  any  term  of  years  or  life  in  'cases  in 
which  death  results.  However,  they  do  not  currently  authorize 
capital  punishment  in  any  case,  though  racially  motivated 
killings  that  plainly  may  warrant  consideration  of  the  death 
penalty  are  often  covered  by  these  provisions.  See,  e.o. .  United 
States  V.  Price.  383  U.S.  787  (1966)  (murders  of  civil  rights 
workers);  United  States  v.  Guest.  383  u.S.  745  (1966)  (terror 
campaign  against  blacks  by  racists) . 

In  sum,  I  would  urge  the  Committee  to  endorse  the  full  range 
of  death  penalty  authorizations  proposed  in  the  President'* s  bill. 
Most  of  these  are  the  same  as  death  penalty  authorizations  that 
!  the  House  of  Representatives  has  already  endorsed  in  H.R.  5269. 
Th*  additional  authorizations  in  the  President's  bill  are  some 
jelements  of  the  drug  offender  death  penalty,  murders  in  violation 
of  the  new  antiterrorism  provisions,  and  civil  rights  murders. 

i^s  indicated  above,  these  authorizations  are  similar  to 

1 

authorizations  that  were  included  in  H.R.  5269,  or  stand  on 
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Strong  Independent  grounds  of  justification. 

$ 


II >  State  of  Mind  for  Capital  Murder 


The  death  of  a  person  in  the  course  of  a  violation  of  a 
criminal  statute  that  contains  a  general  death  penalty 
authorization  is  not,  of  course,  a  complete  and  sufficient  basis 
for  actually  permitting  consideration  of  the  death  penalty. 
Sometimes  deaths  occur  in  a  more  or  less  fortuitous  manner  in  the 
course  of  these  crimids,  and  imposition  of  the  death  penalty  is 
not  allowed  in  such  instances.  It  is  necessary  to  provide  a 
general  definition  of  capital  murder  which  specifies  the  highly 
culpable^^tal  state  with  respect  to  the  death  of  the  victim 
that  is  required  to  permit  consideration  of  the  death  penalty. 


In  Tison  v.  Arizona.  481  U.S.  137  (1987),  the  Supreme  Court 
held  that  the  death  penalty  for  homicidal  offenses  need  not  be 
limited  to  intentional  killings,  but  may  also  extend  to  cases 
where  death  results  from  highly  reckless  conjQct  by  the 
defendant.  The  underlying  principle  of  Tison  was  nothing  new. 
Rather,  the  decision  simply  affirmed^ the  constitutional  validity 
of  the  traditional  principle  of  the  common  law  that  the  callous 
indifference  to  human  life  that  is  manifested  in  such  cases  is  a 
sufficient  moral  predicate  for  imposing  liability  for  murder  and 
exposure  to  the  death  penalty. 
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The  terrorist  who  kills  hundreds  of  people  by  planting  a 
bomb  on  a  passenger  airplane  cannot  shield  himself  from  liability 
for  capital  murder  by  claiming  that  he  was  only  interested  in 
making  a  political  statement,  and  was  indifferent  to  whether 
anyone  died  as  a  result  of  his  'actions.  A  bank  robber  who  sprays 
police  officers  with  machinegun  fire  with  fatal  consequences 
cannot  avoid  such  liability  by  claiming  that  he  only  wished  to 
disable  the  officers  so  that  he  could  escape,  and  had  no  specific 
intent  to  cause  death.  There  is  no  basis  in  law  or  sound  policy 
for  limiting  the  definition  of  capital  murder  to  cases  where  a 
strict  intent  standard  is  satisfied,  and  imposing  such  a 
restriction  wov^d  foreclose  just  punishment  for  many  of  the  most 
depraved  killers. 

Both  the  House  of  Representatives  and  the  Senate  endorsed 
this  point  in  the  crime  bills  passed  in  the  last  Congress.  While 
there  were  some  differences  in  wording,  the  House  and  Senate 
bills  contained  substantively  similar  definitions  of  capital 
murder  that  explicitly  encompassed  killings  committed  through 
aggravated  recklessness,  as  well  as  intentional  killings 
(proposed  18  U.S.C.  3591(3)  in  title  II  of  H.R.  5269  and  proposed 
18  U.S.C.  3591(c)  in  title  I  of  S.  1970). 

The  corresponding  provision  in  title  I  of  the  President's 
bill,  proposed  18  U.S.C.  3591(f),  is  designed  to  provide  a 
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formulation  that  is  somewhat  simpler  and  clearer  in  terms  of 
wording,  but  that  has  about  the  same  substantive  scope  as  the 
provisions  of  the  House  and  Senate  crime  bills  of  the  lOlst 
Congress.  It  generally  provides  that  capital  murder  includes 
homicidal  offenses  for  which  the  death  penalty  is  authorized 
if  the  defendant  ''caused  the  death  of  a  person  intentionally, 
knowingly,  or  through  recklessness  manifesting  extreme 
indifference  to  human  life,  or  caused  the  death  of  a  person 
through  the  intentional  infliction  of  serious  bodily  injury." 

The  first  part  of  this  definition  —  causing  death 
intentionally,  knowingly,  or  through  recklessness  manifesting 
extreme  indifference  to  human  life  —  is,  as  indicated  above, 
similar  in  scope  to  both  the  House  and  Senate  versions  from  last 
year.  The  specific  wording  used  is  similar  to  that  found  in  the 
murder  provisions  of  the  Model  Penal  Code  (MPC  S  210.2)  and 
various  state  codes.  See,  e.a. .  Ala.  Code  S  13A-6-2 (a) (l) * (2) ; 
N.D.  Cent,  code  S  12.1-16-01(1) (a)-(b) . 

The  second  part  —  causing  death  through  the  intentional 

*  ^ 

Infliction  of  serious  injury  —  is  essentially  an  articulation  of 
one  aspect  of  the  aggravated  recklessness  standard,  which  would 
be  easier  to  apply  in  some  cases  than  the  general  standard 
because  of  its  greater  definiteness.  A  virtually  identical 
clause  —  "intentionally  inflicted  serious  bodily  injury  that 
resulted  in  the  death  of  the  victim"  —  appeared  in  the 
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definition  of  capital  murder  In  S.  1970  as  passed  by  the  Senate. 
H.R.  5269  as  well  Included  an  explicit  provision  that  was 
apparently  addressed. to  situations  In  which  there  was  not 
necessarily  an  Intent  to  cause  death,  but  there  was  an  Intent  to 
engage  In  extreme  violence  against  the  victim  (offender 
"Intending  that  lethal  force  would  be  used  In  connection  with  a 
person").  There  Is  also  support  In  some  state  statutes  for 
explicitly  Including  homicides  In  which  there  was  an  Intent  to 
cause  serious  Injury  within  the  definition  of  capital  murder. 

See  Ill.  Ann.  Stat.,  ch.  38,  S  9*1;  N.J.  Stat.  Ann. 

S  2C:ll-3. 


III.  Death  Penalty  Procedures 

There  cannot  be  good  death  penalty  legislation  with  bad 
procedures.  Regardless  of  the  range  of  offenses  for  which  the 
death  penalty  Is  authorized,  these  authorizations  may  be 
seriously  undermined  or  nullified  If  sound  standards  and 
procedures  are  not  provided  for  putting  them  Into  effect. 

For  the  most  part,  the  death  penalty  procedures  In  title  I  < 
of  the  President*#  bill  are  Identical  to  those  passed  by  the 
House  of  Representatives  last  year  In  title  II  of  H.R.  5269.  The 
President's  bill  and  H.R.  5269  contain  essentially  the  same 
provisions  for  conducting  a  capital  sentencing  hearing  at  which 
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the  jury  is  to  weigh  aggravating  and  mitigating  factors  in 
deciding  whether  to  make  a  binding  recommendation  to  impose  the 
death  penalty. 

Both  the  President's  bill  and  H.R.  5269  follow  the  approach 
approved  by  the  Supreme  Court  in  BLvstone  v.  Pennsylvania,  iio  S. 
Ct.  1078  (1990),  and  Bovde  v.  California.  110  S.  Ct.  1190  (1990), 
under  which  the  jury  is  instructed  to  recommend  the  death  penalty 
if  it  finds  that  the  aggravating  factors  outweigh  the  mitigating 
factors.  Both  bills  reject  the  notion  that  the  jury  should  have 
a  standardless  and  potentially  capricious  discretion  to  refrain 
from  imposing  the  death  penalty  regardless  of  the  balance  of 
aggravating  and  mitigating  factors.  In  the  President's  bill,  two 
of  the  statutory  aggravating  factors  for  homicidal  offenses 
(proposed  18  U.S.C.  3592(c)(1)  and  (11) (D))  have  been 
strengthened  to  ensure  more  consistent  coverage  of  terrorist 
murders,  but  the  statutory  aggravating  and  mitigating  factors  in 
the  two  bills  are  otherwise  the  same.  Both  the  President's  bill 
and  H.R.  52«9  contain  provisions  modeled  on  the  "Powell 
Committee"  recommendations  for  state  capital  cases  (proposed  18 
U.S.C.  3598-99)  Which  guard  against  the  obstruction  of  the 
federal  death  penalty  through  dilatory  and  repetitive  litigation. 

I  would  note,  however,  two  differences  between  the  death 
penalty  procedures  in  the  President's  bill  and  those  in  H.R. 

5269: 
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First,  ths  Prssident's  bill  (in  proposed  18  U.S.C.  3593(a)} 
provides  that  the  aggravating  factors  to  be  considered  at  the 
sentencing  hearing  may  include  factors  concerning  the  effect  of 
the  offense  on  the  victim  and  the  victim's  family.  The  Senate- 
passed  bill  last  year  (S.  1970)  also  included  a  provision  to 
admit  victim-impact  and  victim-family-impact  information  in 
capital  sentencing. 

This  is  an  important  provision  which  is  necessary  to  ensure 
that  the  jury  has  a  fair  and  balanced  picture  of  the  relevant 
facts.  In  a  capital  sentencing  hearing,  the  defendant  is  free  to 
present  information  concerning  any  sympathetic  feature  of  his 
character,  background,  or  behavior  in  opposing  the  imposition  of 
the  death  penalty.  If  such  information  is  presented  under  one¬ 
sided  standards,  it  is  too  easy  to  lose  sight  of  the  fact  that 
there  was  a  human  life  on  the  other  side  of  the  equation  that  was 
extinguished  by  the  defendant's  savage  acts,  and  that  there  were 
others  close  to  the  victim  whose  lives  have  been  irreparably 
damaged  by  those  acts.  The  provisions  of  the  President's  bill 
guard  against  such  a  one-sided  presentation. 

Second,  title  II  of  H.R*  5269  (in  proposed  18  U.S.C. 

3596(b))  contained  provisions  that  would  create  a  bar  to 
execution  based  on  a  novel  set  of  standards  relating  to  the 
defendant's  mental  capacity.  The  bars  to  execution  in  the 


corresponding  provision  in  the  President's  bill  are  clearer  and 
better  defined. 

Under  existing  law,  a  person  suffering  from  a  mental  disease 
or  defect  cannot  be  tried  for  an  offense  if  he  is  unable  to 
understand  the  nature  and  consequences  of  the  proceedings  or 
assist  properly  in  his  defense  (18  U.S.C.  4241),  and  cannot  be 
convicted  for  an  offense  if  he  was  unable  to  understand  the 
nature  or  wrongfulness  of  his  actions  (18  U.S.C.  17).  Moreover, 
lesser  degrees  of  mental  impairment  would  be  considered  as  a 
mitigating  factor  in  capital  sentencing,  see  proposed  18  U.S.C. 
3592(a)(1)  in  title  I  of  the  President's  bill  and  title  II  of 
H.R.  5269,  and  a  sentence  of  death  cannot  be  carried  out  on  a 
mentally  disordered  or  defective  convict  who  cannot  understand 
the  nature  of  the  death  penalty  or  why  it  was  imposed,  see  Ford 
vL^wainwright.  477  u.s.  399  (1986). 

In  light  of  these  numerous  protections  for  mentally  impaired 
defendants  under  existing  law,  we  do  not  believe  that  there  is  a 
need  for  the  additional  mental-capacity  restrictions  on  capital 
punishment  that  were  included  in  H.R.  5269.  These  restrictions 
could,  however,  potentially  be  used  by  defendants  to  obstruct  the 
execution  of  death  sentences  through  last-minute  petitions 
raising  claims  of  mental  incapacity.  . 
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IV.  Use  of  Racial Quotas  for  the  Death  Penalty 

Thttra  is  ons  provision  of  H.R.  5269  which  dramatically 
illustratss  how  bad  procedural  provisions  may  nullify  the 
substantive  law.  This  is  the  so-called  **Racial  Justice  Act'* 
proposal  which  appeared  in  title  XVIll  of  H.R.  5269.  This 
proposal  would  effectively  establish  a  racial  quota  system  for 
the  imposition  of  the  death  penalty,  not  only  at  the  federal 
level  but  also  for  all  states.  I  can  state  categorically  that 
any  death  penalty  enactment  would  be  illusory  if  it  contained 
this  proposal. 

The  Senate  has  rejected  this  proposal  for  a  death  penalty 
quota  system  in  both  the  lOOth  and  the  lOlst  Congresses. 

However,  a  version  of  the  ''Racial  Justice  Act"  was  passed  by  the 
House  of  Representatives  last  year  on  a  closely  divided  vote. 

To  begin  with,  I  would  note  that  the  factual  premises  of 
using  a  racial  quota  system  for  the  death  penalty  are  not  well- 
founded.  Quota  proponents  have  primarily  argued  that  such 
measures  are  necessary  because  statistical  studies  Indicate  that 
the  death  penalty  is  less  likely  to  be  imposed  in  cases  involving 
black  victims  than  in  cases  involving  white  victims.  In  reality, 
however,  the  weight  of  reliable  empirical  study  indicates  that 
racially  neutral  factors  overwhelmingly  account  for  apparent 
disparities  relating  to  the  race  of  the  victim  or  defendant. 


Likewise,  courts  that  have  analyzed  statistical  studies 


purporting  to  show  racial  discrimination  in  capital  punishment 
have  invariably  concluded  that  these  studies  did  not  actually 

support  an  inference  of  discrimination  because  they  failed  to 

• 

take  account  of  pertinent  non-racial  factors  or  involved  other 
fundamental  flaws.  A  number  of  studies  and  analyses  have  also 
indicated  that  white  defendants  are  more  likely  to  be  sentenced 
to  death  than  black  defendants.  See  McCleskev  v.  Kemp.  481  U.S. 
279,  286  (1987)  (Baldus  study  of  capital  punishment  in  Georgia 
indicated  that  white  murder  defendants  were  almost  twice  as 
likely  to  be  sentenced  to  death  than  black  murder  defendants) ; 
U.S.  Dep't  of  Justice,  Bureau  of  Justice  Statistics,  Capital 
Punishment  1984.  at  9  (analysis  of  nationwide  figures  indicating 
that  white  defendants  arrested  for  serious  homicidal  offenses  had 
a  probability  of  being  sentenced  to  death  that  was  more  than  35% 
higher  than  the  probability  for  black  arrestees) . 

Moreover,  even  if  it  were  believed  that  the  death  penalty  is 
imposed  with  insufficient  frequency  in  cases  involving  black 
victims,  the  remedy  proposed  by  the  so*called  "Racial  Justice 
Aci"  —  the  invalidation  of  capital  sentences  —  would  be 
perverse.  A  far  more  appropriate  response  would  be  to  seek 
capital  punishment  more  frequently  across  the  board,  rather  than 
lessening  the  security  of  all  racial  groups  against  crime  through 
the  invalidation  of  capital  punishment.  In  effect,  the  proposed 
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quota  system  for  the  death  penalty  would  redress  alleged 
statistical  discrimination  against  a  class  of  murder  victims 
through  increased  leniency  towards  their  killers  —  as  well  as 
towards  all  other  capital  murderers. 

While  the  "Racial  Justice  Act"  has  been  offered  in  various 
formulations,  they  all  share  the  same  essential  features.  All 
versions  would  authorize  findings  of  "discrimination"  and  the 
invalidation  of  capital  sentences  based  on  "racial 
disproportions"  in  the  imposition  or  execution  of  death  sentences 
generally,  even  where  there  was  no  evidence  that  participants  in 
the  process  in  any  particular  case  had  any  intention  of  favoring 
or  disadvantaging  anyone  on  the  basis  of  race,  or  were  influenced 
by  racial  considerations  in  capital  charging  or  sentencing 
decisions. 

All  versions  of  the  "Racial  Justice  Act"  also  provide  that 
the  Act  is  to  be  fully  retroactive  to  existing  capital  sentences, 
and  that  claims  can  be  raised  under  the  Act  notwithstanding  any 
prior  rejection  of  a  discrimination  claim  in  a  case  by  the 
courts.  Hence,  the  over  2,400  existing  capital  sentences  would 
all  have  to  be  relitigated  under  the  Act's  novel  standards. 

In  recent  testimony  before  the  ^nate  Judiciary  Committee, 
Attorney  General  Lungren  of  California  provided  a  striking 
illustration  of  the  prohibitive  costs  of  the  type  of  statistics 
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9an«  that  tha  Racial  Juatioa  Act  would  raquira.  In  ona  oaaa  in 
California,  atata  attornaya  apant  3  yaara  and  avarSi  million 
praparing  for  a  haaring  on  a  atatiatioal  "diacrimination”  claim, 
bafora  tha  Suprama  Court* a  daciaion  in  Mcciaakav  v.  Kamp.  481 
U.8.  278  (1987),  intarvanod  and  raaolvad  tha  mattar.  flao 
Statamant  of  Attornay  Oanaral  Danial  E.  Lungran  of  California 
Bafora  tha  flanata  Comnittaa  on  tha  Judiciary  Concarning  Habaaa  * 
Corpua. Raform,  at  38-37  (May  7,  I99i). 

Anothar  oaaa  oitad  by  Attornay  Oanaral  Lungran  (tha  Harria 
oaaa  in  California)  illuatrataa  that  thaaa  burdana  would  not  ba 
oonfinad  to  any  aubolaaa  of  capital  oaaaa  involving  diaoarnibla 
racial  alamanta.  Both  Harria  and  tha  two  paopla  ha  murdarad  vara 
whita,  and  tha  orima  vaa  oommittad  in  a  vhita  naighborhood. 
Navarthalaaa,  Harria  olaiaad  that  ha  had  baan  **diaoriBinatad*' 
againat,  and  that  hia  aantanoa  ahould  ba  ovarturnad,  on  tha 
purportad  ground  that  Hi tiara  who  murdarad  black  viotima  vara 
laaa  likaly  to  ba  aantanoad  to  daath.  id*  at  33-34. 

Bayond  thair  intrinaio  affaot  of  making  capital  puniahmant 
impoaaibla  aa  a  practical  matter,  tha  underlying  prinoiplaa  of 
tha  quota  ayatam  propoaad  in  tha  Racial  Juatioa  Aot  are  opan- 
andad*  Zf  raoial  proportionality  ia  praaumptivaly  required  in 
impoaing  oapital  aantanoaa,  than  why  not  impoaa  tha  aama 
raquiramanta  in  relation  to  aantanoaa  of  impriaonmant  and  other 
non-oBpital  aantanoaa?  Zf  atatiatioal  diaparitiaa  relating  to 
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rao«  ara  auffioiant  to  Invalidata  aantanoaa,  than  why  not  alao 
dlaparitiaa  ralatlng  to  othar  olaaaificationa,  auoh  aa  gandar  and 
athnlolty? 

Xndaad,  In  tha  Harria  oaaa  in  California,  Harria  alao 
aaaartad  aax  and  aga  diaorinination  olaima,  arguing  that  ha  waa  a 
whita  Bala  in  hia  aid-tvantiaa  at  tha  tiaa  of  tha  oriaa* 

Moraovar,  tha  varaion  of  tha  **Raoial  Juatioa  Act**  propoaal 
originally  votad  out  by  tha  Houaa  Judiciary  Coaaittaa  in  tha 
lOlat  Congraaa  would  hava  authoriiad  tha  invalidation  of  capital 
aantanoaa  baaad  on  athnioitv  aa  wall  aa  raoa.  Undar  thia 
varaion,  daath  aantanoaa  oould  hava  baan  ovarturnad  on  tha  ground 
that  dafandanta  of  Franoh  daaoant  vara  aora  or  laaa  likaly  to  ba 
aantanoad  to  daath  than  dafandanta  of  Engliah  or  Iriah  daaoant, 
or  on  tha  baaia  of  atatiatioal  diaparitiaa  aaong  any  of  hundrada 
of  othar  groupa  dafinad  by  national  origin. 

Hanoa,  tha  **Raoial  Juatioa  Aot**  propoaal  rapraaanta  aora 
broadly  an  attack  on  tha  fundaaantal  prinoipla  of  individualiiad 
juatioa,  and  aovaaant  towarda  a  ayataa  of  raoa-baaad  ''juatioa"  in 
which  panaltiaa  ara  praauaptivaly  to  ba  aatad  out  ao  aa  to 
aohiava  praoonoaivad  nuaarioal  proportiona  aaong  varioua 
population  groupa.  Coaplianoa  with  tha  "Racial  Juatioa  Aot" 
would  affaotivaly  raquira  a  daath-by-tha*nuabara  ayataa  of  quota 
juatioa  that  introduoaa  raoa  into  capital  charging  and  aantanoing 
daoiaiona  in  a  oonatitutionally  iaparaiaaibla  aannar. 


Th«r«  is,  howsvsr,  a  rsaaonabls  and  lagitinata  aXtarnativa 
to  tha  **Raoial  Juatioa  Act,**  which  wa  hava  propoaad  to  Congraaa 
in  titla  X  of  tha  Praaidant'a  violent  orima  bill,  tha  "Equal 
Juatioa  Aot."  Tha  Equal  Juatioa  Act  inoludaa  axplioit  provisions 
that  tha  daath  panalty  and  all  othar  panaltiaa  nuat  ba 
adniniatarad  avanhandadly  without  ragard  to  tha  raoa  of  tha 
dafandant  or  tha  viotim;  a  prohibition  of  raoial  quotas  and 
atatiatioal  taata  in  tha  administration  of  tha  daath  panalty  and 
othar  panaltiaa;  protaotion  for  both  orima  viotims  and  dafandanta 
against  raoial  bias  in  tha  tribunal  through  anquiry  on  voir  dira 
conoarning  such  bias,  ohanga  of  vanua,  and  prohibition  of  appaala 
to  rboial  bias  by  dafanaa  lawyara  and  proaaoutora;  and  apaoifio 
jury  instruction  and  oartifioation  raquiramanta  guarding  against 
raoial  bias  in  fadaral  capital  oaaaa,  Zt  would  also  add  naw 
daath  panalty  authoriiationa  for  killings  in  violation  of  tha 
principal  oriminal  proviaiona  of  tha  fadaral  civil  rights  laws, 
and  would  maka  tha  capital  santanoing  option  oonaistantly 
availabla  for  raoially  motivatad  murdara  within  fadaral 
juriadietlon.  ovarall,  tha  provisions  of  tha  Equal  Juatioa  Act 
would  previda  affaotiva  protaotion  against  raoial  diaorimination 
wiiiheut  quota  juatioa  or  tha  imposition  of  unjuatifiad  standards 
that  oannot  raaliatioally  ba  mat. 

Zn  sum,  tha  Dapartmant  of  Juatioa  strongly  urgas  prompt 
anaotmant  of  tha  Praaidant'a  violent  orima  bill,  H.R,  1400, 
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including  the  President's  federal  death  penalty  proposal,  which 
is  largely  the  same  as  the  death  penalty  proposal  passed  by  the 
House  of  Representatives  last  year  in  H.R.  9269.  Meaningful 
death  penalty  legislation,  however,  must  include  sound  standards 
and  procedures  as  well  as  adequate  coverage  of  offenses,  and  any 
enactment  that  included  the  quota  system  embodied  in  the  "Racial 
Justice  Act"  proposal  would  be  illusory. 

X  would  be  pleased  to  answer  any  questions  that  the  Members 


may  have 


96 


Mr.  ScHUMBR.  My  first  question  relates  to  the  last  subject  you 
touched  on,  which  Is  the  drug  kingpin  death  penalty.  - 

As  you  mentioned,  last  year  the  distinguished  gentleman  from 
Florida,  Mr.  McCollum,  offered  an  amendment  that  passed  the 
House,  and  It  required  twice  the  amount  of  drugs  that  you  men¬ 
tioned  and  the  revenues  that  under -current  law  would  warrant  a 
mandatory  life  sentence.  I  think  It  was  132  pounds  of  heroin,  660 
pounds  of  cocaine,  or  $20  million  In  revenues—large,  large,  large 
amounts  of  drugs,  which  Is  what  It  should  be. 

In  addition,  Mr.  McCollum’s  amendment  didn’t  Include  the  death 
~  penalty  for  lesser  kingpins  who  merely  attempt  to  kill. 

Could  you  tell  us  wnv  you  didn’t  simply  go  with  the  McCollum 
approach.  In  both  the  change  In  amount  of  drugs  and  the  attempt¬ 
ed  murder  by  lesser  kingpins. 

Mr.  Barr.  It  was  our  judgment  that  the  amounts  that  we’re  pro¬ 
posing— the  66  pounds  and  the  880  pounds,  for  example— are  more 
realistic  when  we’re  dealing  with  the  size  of  enterprise  that’s  cur¬ 
rently  trafficking  in  narcotics,  that  it  would  cover  the  kinds  of  or¬ 
ganizations  that  we  are  currently  trying  to  dismantle,  and  which 
pose  the  greatest  threat.  The  higher  the  threshold,  obviously,  the 
fewer  the  organizations  we  would  be  able  to  target  with  this  penal¬ 
ty. 

Mr.  ScHUMER.  It’s  not  been  any  change  in  objective  circum¬ 
stances,  has  it? 

Mr.  Barr.  Since  last  year? 

Mr.  ScHUMER.  Yes.  Because  last  year,  I  think  you  were  support¬ 
ive  of  the  McCollum  amendment. 

Mr.  Barr.  This  was  our  proposal  last  year,  too. 

Mr.  ScHUMER.  I  see. 

Mr.  Barr.  I  think  Congressman  McCollum’s  amendment  came 
before  our  proposal  and,  therefore,  was  the  vehicle  because  it  was 
acted  upon  in  the  committee,  I  believe  it  was  the  vehicle  that  was 
voted  on  on  the  floor,  but  this  was  also  our  proposal  last  year— It 
doesn’t  represent  a  change. 

It  was  also  our  proposal  last  year  to  have  the  attempt,  the  second 
prong  of  the  kingpin  death  penalty,  if  you  will.  But,  again,  we  were 
slower  on  the  draw  than  Congressman  McCollum.  That  was  not  the 
proposal  in  the  committee  and,  therefore,  that  was  not  adopted  on 
the  floor.  But  we  did  propose  it  last  year  and  I  testified  on  that  pro¬ 
vision. 

We  believe  that  the  history  of  these  organizations,  particularly  in 
Latin  America  where  they  have  been  under  pressure,  and  increas¬ 
ingly  here  where  we  are  having  witnesses  executed,  the  history  of 
these  organizations  has  been  that  they  turn  against  the  criminal 
justice  system  through  force  and  intimidation  and  we  belieye  we 
should  try  to  bo  ahead  of  the  game  here,  so  to  speak,  and  put  into 
place  punitiye,  strict  measures  to  preyent  any  effort  to  compromise 
the  criminal  justice  system  that  we  haye  to  rely  upon  to  deal  with 
this  problem. 

These  people  generate  tremendous  amounts  of  money;  they  are 
yery  yiolent;  they  haye  access  to  weapons;  and  we  belieye  this  is 
merited  by  the  need  to  protect  the  intejgrity  of  our  institutions,  but 
they  were  represented  In  the  President^  proposal  last  year. 
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Mr.  ScHUMER.  Let  me  go  over  to  the  recklessness  provisions, 
which,  as  I  mentioned  in  my  opening  statement,  we  need  some 
pause  to  think. 

The  death  penaity  would  apply,  according  to  your  biil,  to  any 
capital  homicide  case  whenever  the  defendant  acted  *‘with  reckless* 
ness  manifesting  extreme  indiffere  .-e  to  human  iife.” 

Let  me  ask  ali  the  questions  I  .lave,  and  then  you  can  respond. 
How  wouid  you  define  that  standard?  How  many  States  have 
adopted  that  standard  for  death  penalty  cases? 

Would  something  more  than  the  commission  of  a  crime  itself  be 
required? 

Wouid  the  mere  seiling  of,  say,  crack  cocaine— something  that 
everyone  knows  can  potentially  kill  someone  from  just  one  use- 
meet  that  standard? 

How  about  selling  heroin  or  any  other  controlied  substance  in 
such  a  quantity  that  it  might  be  used  for  an  overdose? 

How  about  the  sale  or  transfer  of  a  firearm  that  is  then  used  in  a 
murder,  or  the  intentional  sale  of  blood  known  to  be  contaminated? 

How  about  a  prostitute  who  knows  that  he  or  she  is  HIV*positive 
but  continues  to  have  sexual  intercourse  without  telling  his/her 
partner? 

I  am  trying  to  get  a  feel  for  where  the  recklessness  standard 
would  be. 

And  the  only  other  comment  that  I  would  ask  about  is,  given  the 
Tison  case  ana  the  Enmund  case,  doesn't  introducing  this  reckless* 
ness  standard  make  things  constitutionally  murkier,  rather  than 
clearer? 

I  would  think,  given  what  the  gentleman  from  Wisconsin  has 
said,  and  maybe  one  of  my  other  colleagues,  that  we  ought  to  adopt 
procedures  that  are  constitutionally  quite  clear. 

Isn’t  bringing  this  recklessness  standard  in  making  it  more  difil* 
cult  to  adopt  a  constitutional  standard?  Because  it  seems  to  me 
from  reading  the  cases,  that  the  law  there  is  still  within  the  const!* 
tutional  bounds  of  the  8th  amendment  and  18th  amendment,  and  is 
still  in  formation  by  the  courts. 

That’s  a  lot  of  questions.  My  time  has  just  expired  but  now  you 
can  answer  them  all. 

Mr.  Barr.  I  hope  you  will  let  me  give  a  discursive  answer  for  the 
record. 

Mr.  ScHUMBR.  Sure. 

Mr.  Barr.  Starting  with  the  last  part  of  it,  I  think  the  constitu* 
tionality  of  this  proposal  is  clear— clearly  supported  by  the  Tiaon 

CQ86i 

Let  me  back  up  and  sort  of  review  the  bidding,  I  think,  on  the 
history  of  state  or  mind  and  death  penalty. 

Prior  to  the  Enmund  case,  whicn  you  mentioned,  there  was  the 
concept  of  of  the  felony  murder  rule.  It  was  sufficient  under  that 
old  rule  that  an  individual  be  involved  in  a  felony  where  a  killing 
resulted.  So  it  was  enough  in  the  old  days,  before  Enmund,  that 
someone  be  the  wheel  man  or  somehow  had  participated  in  a 
felony,  to  warrant  Imposition  of  the  death  penalty  on  tnat  Individ* 
ual. 

So  a  lot  of  the  older  State  laws  do  not  require,  or  don’t  make  it 
clear,  what  state  of  mind  this  required.  In  fact,  in  our  existing  Fed* 
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eral  laws,  a  lot  of  our  Federal  statutes  right  now  don’t  say  any¬ 
thing  about  the  state  of  the  mind.  For  example,  they  say,  tram 
wrecking  where  death  results,  or  destruction  of  an  aircraft  where  a 
death  results,  or  destruction  of  a  Federal  facility  where  death  re¬ 
sults— nothing  about  state  of  mind.  I  think  that  reflects  the  old 
felony  murder  rule  concept. 

The  Enmund  case  came  along  and  said,  that’s  not  a  sufflciently 
culpable  state  of  mind  to  warrant  the  death  penalty.  In  Enmund,  I 
believe  it  was  the  person  driving  a  getaway  car  who  did  not  know 
that  his  accomplices  had  jguns,  and  I  think  even  before  the  crime 
had  suggested  they  not  take  guns  or  that  no  one  get  shot.  And  yet, 
he  was  neld  accountable  under  the  felony  murder  rules.  The  Su¬ 
preme  Court  struck  down  that  sentence. 

Subsequently  in  Tison,  however,  it  did  say  that  the  death  penalty 
did  have  to  be  necessarily  limited  to  intentional  killing,  that  the 
issue  was  the  culpability  and  the  blameworthiness  of  the  individual 
state  of  mind,  and  that  there  was  a  certain  state  of  mind  short  of 
speciflc  intent,  but  involving  aggravated  recklessness  and  total  dis¬ 
regard  for  human  life  that  was  the  moral  equivalent  of  intent. 
That’s  what  the  Tiaon  case  is  all  about. 

It  basically  says  that  there  are  certain  kinds  of  states  of  mind, 
which  it  defines  as  reckless  indifference,  that  are  the  moral  equiya- 
lence  of  knowingly  and  intentionally  killing  someone.  So  someone 
who  does  something  inherently  dangerous  and  reckless  like  blow 
up  a  yehicle  or  a  building  ana  then  says,  I  didn’t  really  mean  to 
kill  the  people  in  it,  I  was  Just  trying  to  make  a  statement,  I  had 
no  specific  intent  to  kill  an  indiyldual— that  is  still  a  sufficiently 
culpable  state  of  mind  where  death  results  to  warrant  the  imposi¬ 
tion  of  -the  death  penalty. 

In  our  yiew,  that’s  correct.  And  that  there  are  many  circum¬ 
stances  under  Federal  law  and  under  existing  State  law  where  the 
death  penalty  is  appropriate,  short  of  speciflc  intent,  but  inyolying 
that  kind  of  aggravated  recklessness. 

Mr.  ScHUMBR.  Let  me  just  ask  you  to  address  a  couple  of  the  spe¬ 
cifics. 

Mr.  Barr.  Sure. 

Mr.  ScHUMBR.  Would  you  believe  the  HIV-positive  prostitute  who 
continues  to  have  sexual  intercourse  without  telling  the  partners 
would  be  under  your  proposed  statute? 

Mr.  Barr.  I  am  going  to  answer  that  question  but  let  me  lust 
preface  it  by  saying  that  the  way  this  works  is  that  it  is  a  jury 
question,  whether  or  not  the  actions,  the  foreseeability,  the  state  of 
mind  of  the  actor  was  that  kind  of  reckless  indifference  that  is  the 
moral  equivalent  of  intentional  action. 

And  once  that  threshold  is  met,  and  there  has  been  a  killing, 
then  in  addition,  the  jury  would  have  to  find  aggravating  circum¬ 
stances.  So  ,I  just  want  to  make  clear  we’re  still  talking  about  sort 
of  the  predicate  offense— in  addition  to  the  predicate  offense  there 
would,  stili  have  to  be  a  finding  of  aggravated  factors  to  warrant 
the  death  penalty. 

In  that  kind  of  case,  and  again,  here  we’re  talking  a  State  of¬ 
fense,  presumably,  it  would  seem  to  me  that  a  prostitute  who  knew 
she  had  HIV,  who  knew  the  means  of  transmission  and  the  risks 
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associated  with  it,  would  be  found  by  a  Juty  to  have  that  kind  of 
reckless  disregard. 

Mr.  ScHUMER.  And  selling  of  heroin  or  a  controlled  substance  in 
a  ouantii^  that  would  allow  for  an  overdose? 

I  Just  find  these  difficult  questions. 

Mr.  Barr.  They  are  difficult  questions,  but  these  are  the  kinds  of 
questions  that  really  are  based  on  the  circumstances  on  an  individ¬ 
ual  case  in  which,  in  our  view,  a  jury  should  be  able  to  consider  the 
evidence. 

I  think  that  a  sale  of  unadulterated  drugs,  sort  of  normal  dosage 
sale  as  opposed  to  large  quantities  of  drugs  to  particularly  vulnera¬ 
ble  individuals,  sale  of  adulterated  drugs,  I  contrast  those  latter 
circumstances.  In  the  sale  of  drugs,  vou  wouldn’t  have  the  foreseea¬ 
bility  and  the  recklessness  that  I  think  a  jury  would  require  to  And 
the  extreme  reckless  indifference  that  would  be  required  to  equate 
this  to  an  intentional  action. 

But  a  kidnaper  who  kidnaps  an  individual,  takes  reasonable  good 
care  of  the  individual,  the  individual  dies  unexpectedly,  I  wouldn’t 
think  that  that  would  be  a  case  of— the  commission  of  the  felony 
itself,  kidnaping  itself  does  not  per  se  mean  that  the  action  mani¬ 
fested  reckless  indifference. 

On  the  other  hand,  if  the  kidnaper  takes  the  little  kid,  puts  him 
in  a  coffin,  buries  him  6  feet  under  with  a  straw  to  breathe 
through,  that  jury  might  very  well  find  that  that - 

Mr.  ScHUMBR.  But  what  about  the  kidnaper  who  puts  somebody 
in  the  car,  speeds  away,  goes  through  a  red  light  and  kills  a  pedes¬ 
trian  who’s  crossing  the  street  with  the  light? 

Mr.  Barr.  People  kill  pedestrians  all  the  time,  and  it  is  not  treat¬ 
ed  as  first  degree  murder  because  the  recklessness  associated  with 
that  is  not  the  kind  of - 

Mr.  ScHUMER.  So  that  would  not  qualify? 

Mr.  Barr.  Right. 

Mr.  ScHUMKR.  Even  though  a  killing  had  occurred? 

Mr.  Barr.  I  think  that  would  be  under  the  old  felony  murder 
rule. 

Mr.  ScHUMBR.  Thank  you. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman. 

Given  the  predilection,  not  of  the  chairman,  but  of  many  of  the 
members  of  the  committee,  subject  to  capital  punishment.  I’m  sur- 

firised  that  there  has  not  been  a  serious  move  in  the  Congress  re¬ 
sting  to  HIV-positive  prostitutes  to  bring  them  under  the  con¬ 
sumer  product  safety  laws  here  rather  than  the  Criminal  Code. 
That’s  not  what  I’m  going  to  ask  about. 

As  you  know,  one  of  the  things  that  I  participated  in  when  the 
crime  bill  was  up  in  the  last  Congress  was  the  Racial  Justice  Act. 
And,  unfortunately,  the  amendment  that  I  offered  to  strike  the 
Racial  Justice  Act  from  the  crime  bill  did  not  succeed  on  the  House 
floor. 

There  have  been  allegations  in  support  of  the  Racial  Justice  Act 
that  the  death  penalty  has  been,  or  will  be,  applied  in  a  discrimina¬ 
tory  manner  toward  various  ethnic  groups— Dlacks,  Native  Ameri¬ 
cans,  Hispanics,  other  minority  groups. 
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What  evidence  does  the  Justice  Department  have  that  that  is  not 
the  case? 

Mr.  Barr.  Our  assessment  of  the  studies  that  have  been  done  to 
date— the  OAO  reviewed,  I  think,  28  studies  that  have  been  done  to 
date— identified  a  number  of  them  as  high  quality  studies;  at  least 
10  of  them  were  considered  high  quality  studies. 

Our  assessment  of  those  studies  is  that  the  majority  of  them  tend 
to  show  the  absence  of  discrimination  as  a  factor  in  death  sen¬ 
tences. 

The  flagship  study  that  purported  to  demonstrate  racial  discrimi¬ 
nation  as  a  factor  in  the  death  penalty  is  the  so-called  Baldus 
study— and  that  was  subjected  to  the  rigors  of  an  adversary  pro¬ 
ceeding.  And  Fd  invite  members  of  this  subcommittee  to  review  the 
district  court  opinion  in  the  McCleskey  case  where  the  district 
court  tore  the  Baldus  study  to  shreds  and  concluded  it  was  unreli¬ 
able  and  seriously  flawed. 

The  Supreme  Court  did  not  adopt  the  Baldus  study  or  agree  with 
the  accuracy  of  the  Baldus  study  in  issuing  its  opinion,  but  as¬ 
sumed,  for  purposes  of  argument,  the  Baldus  study  was  reliable. 
But  in  a  footnote— I  believe  it’s  footnote  6— it  took  note  of  the  dis¬ 
trict  court’s  analysis  of  that  study. 

I  think  that  the  idea  of  attempting  through  computer  models  to 
isolate  racial  discrimination  as  a  factor  is  one  that  is  not  only 
fraught  with  difficulty,  it’s  virtually  impossible. 

Mr.  Srnsenbrenner.  Doesn’t  the  Supreme  Court  require  that  the 
determination  on  whether  the  death  penalty  be  imposed  be  done  by 
thejury  that  convicted  the  defendant  to  begin  with? 

Mr.  Barr.  Yes. 

Mr.  Sbnsbnbrbnnbr.  Don’t  you  think  it  would  be  malpractice  on 
the  part  of  defense  counsel  when  he  was  representing  a  member  of 
a  minority  group  who  was  charged  with  a  potentially  capital  of¬ 
fense  not  to  try  to  include  at  least  one  member,  if  not  more  mem¬ 
bers,  of  that  minority  group  on  the  jury,  if  they  were  in  the  jury 
pool? 

Mr.  Barr.  Congressman,  you’re  referring  to  a  number  of  the 
safeguards  that  exist  now  to  ensure  that  race  is  not  a  factor  in  the 
prosecution,  or  conviction,  or  the  sentencing  of  a  capital  offense,  in¬ 
cluding  voir  dire  and  the  use  of  preemptory  challenges,  issues 
about  jury  composition,  arguments  made  by  counsel.  They  are  all 

f>rotectlon8  that  exist  now  to  ensure  that  race  does  not  enter  into 
t. 

Mr.  Sbnsbnbrbnnbr.  My  point  is  that  in  most  of  these  instances 
where  the  death  penalty  was  imposed  upon  a  defendant  who  was  a 
member  of  a  minority  group  the  jury  was  comprised  at  least  in 
part  of  members  of  that  minority  group  who  agreed  that  the  death 
penalty  was  thelkppropriate  sentence  following  a  conviction.  Would 
you  agree  with  that? 

Mr.  Barr.  I  don’t  have  the  statistics  to  be  able  to  agree  with 
that.  Anecdotally,  I  would  think  that’s  probably  true. 

Mr.  Sbnsbnbrbnnbr.  Now  there  have  been  allegations  that  the 
death  penalty  would  place  Native  Americans  more  at  risk  because 
more  prosecutions  for  murder  with  Native  American  defendants 
take  place  in  Federal  court  because  of  the  exclusive  jurisdiction  of 
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the  Federal  courts  over  Indian  reservations  in  the  country  and  the 
fact  that  in  most  instances  there  is  no  State  court  jurisdiction. 

How  do  you  respond  to  that  armment? 

Mr.  Barr.  I  don’t  understana  that  armment.  Is  the  argument 
that  convictions  are  more  likely  in  Federal  court  than  in  State 
courts  on  the  same  charge? 

Mr.  Sbnsbnbrbnner.  Many  States,  including  my  own,  do  not 
have  the  death  penalty.  And  as  a  result,  a  Native  American  who  is 
charged  with  murder  on  an  Indian  reservation,  if  he  or  she  were 
prosecuted  in  a  State  court,  would  not  be  subjected  to  the  potential 
of  the  death  penalty  because  Wisconsin  doesn’t  have  it.  However, 
the  prosecutions  tahe  place  in  the  Federal  court  because  that’s 
where  the  jurisdiction  lies. 

And  if  murder  is  made  a  capital  offense,  which  it  is  in  H.R.  1400, 
the  argument  is  made  that  there  is  the  greater  potential  that  the 
death  penalty  will  be  imposed  following  a  conviction. 

Mr.  Barr.  I  think  that  if  the  Federal  Government  adopts  the 
death  ^nalty  for  cases  that  arise  under  its  jurisdiction  and  its  re* 
sponsibilities,  and  peoplo  who  commit  crimes  with  that  zone  are 
going  to  be  subject  to  tnat,  if  they  are  not  also  subject  to  State  law 
and  there  is  no  State  law  death  penalty,  then  the  chances  of  being 
exposed  to  the  death  penalty  do  exist. 

Mr.  Sbnsbnbrbnner.  Thank  you  very  much,  Mr.  Chairman,  my 
time  is  up. 

Mr.  ScHUMER.  Mr.  Hughes. 

Mr.  Huohes.  Thank  you,  Mr.  Chairman,  and  welcome,  Mr.  Barr. 

If  all  these  offenses  were  in  place  last  year,  how  many  prosecu¬ 
tions  do  we  have  where  the  death  penalty  would  be  appropriate? 

Mr.  Barr.  I  don’t  think  we  hove  a  way  of  measuring  tnat  or  we 
have  not  kept  sufficient  data  to  be  able  to  estimate  precisely  how 
many  crimes  would  fall  under  these  provisions. 

Mr.  Huohes.  I  support  the  death  penalty,  I  always  have.  The  last 
case  I  tried  was  a  case  where  capital  punishment  was  imposed.  So 
those  are  my  credentials. 

It  seems  to  me  that  we  should  be  developing  cases  based  upon 
data.  We  legislate  based  upon  criteria. 

I  hear  a  Tot  of  argument  about  not  having  the  death  penalty  is 
why  we  have  so  much  crime  in  this  country— and  if  we  had  the 
death  penalty  in  place,  we’d  have  a  serious  deterrent. 

Are  you  suggesting  to  me  that  we  don’t  know  how  many  cases 
were  prosecuted  last  year  where  the  death  penalty  would  apply  to 
give  us  some  reading  on  perhaps  what  kind  of  deterrent  it  would 
be  at  the  Federal  level— or  is  it  just  that  we  just  think  we  ought  to 
supply  that  leadership  for  the  States?  Is  that  the  reason  for  it? 

Mr.  Barr.  Let’s  review  some  of  the  proposals  that  we  have  now. 

Mr.  Hughes.  No,  no,  let’s  stick  with  the  death  penalty. 

Mr.  Barr.  'That’s  what  I’m  talking  about— death  penalty  propos¬ 
als. 

Mr.  Hughes.  My  question  is,  do  you  have  any  data?  Do  we  have 
any  data  on  how  many  cases,  this  last  year,  where  the  death  penal¬ 
ty  would  have  been  appropriate? 

Mr.  Barr.  No,  I  don't  have  that  data  because  some  of  the  catego¬ 
ries,  we  don’t  keep  sufficient  data  to  be  able  to  tell— I  don’t  have 
the  data  to  tell  you,  for  example,  the  third  prong  of  the  drug  king- 
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pin  proposed  death  penalty  would  have  covered  a  number  of 
people. 

On  the.  other  hand,  the  first  prong,  that  is,  the  people  who 
engage  in  large-scale  transactions,  we  estimate  would  have  covered 
six  to  eight  people.  So  on  some  of  these  crimes,  like  espionage  or 
treason,  we  could  tell  you  how  many  people  would  be  subject. 

Mr.  Hughes.  How  many  last  year? 

Mr.  Barr.  I  haven’t  totaled  them  up  by  category. 

Mr.  Hughes.  Do  you  have  any  train  wrecks  where  the  death  pen¬ 
alty  would  have  been  imposed?  Mailing  dangerous  material?  De¬ 
struction  of  interstate  property?  Destruction  of  Federal  property? 

Mr.  Barr.  How  about  the  murder  of  Judge  Vance? 

Mr.  Hughes.  That  would  have  been  one. 

Mr.  Barr.  As  I  think  I  said  in  my  opening  statement,  the 
number  of  death  penalty  cases  in  the  Feaeral  regime  would  be 
small.  But  that  doesn’t  mean  we  shouldn’t  have  the  deterrence  and 
the  retribute  of  Justice  involved  in  the  death  penalty  for  serious  of¬ 
fenses.  Espionage  is  a  rare  crime,  very  rare  crime.  Treason  is  a 
rare  crime. 

Does  that  mean  we  shouldn’t  have  penalties  for  them,  or  they 
shouldn’t  be  the  ultimate  penalty  given  how  serious  they  are? 

Assassinations  of  the  President  are  very  rare. 

Mr.  Hughes.  But  the  argument  I’ve  heard  is  that  it  would  act  us 
a  significant  deterrent. 

And  my  Question  is,  how  many  case  were  there  last  year  in 
which  capital  punishment  was  imposed? 

Are  you  suggesting  that  if  we  had  it  on  the  books  that  that 
would  have  been  a  deterrent? 

Mr.  Barr.  For  which  crime? 

My  comments  about  deterrence,  as  I  said,  were  apart  from  the 
issue  of  the  death  penalty,  all  punishments.  Otir  wnole  criminal 
Justice  system  is  based  on  the  idea  that  penaities  deter  and  the 
more  serious  the  penalty,  the  greater  the  deterrence. 

Mr.  Hughes.  I  don’t  want  to  take  up  all  my  time  with  this. 

Can  you  furnish  for  the  record  from  whatever  data  you  have  for 
last  year  the  instances  in  the  various  categories  the  death  penalty 
would  have  been  relevant  if  we  had  the  statute  on  the  books  that 
incorporated  all  these  particular  offenses  into  a  death  penalty  stat¬ 
ute. 

Mr.  Barr.  I’d  be  glad  to  do  that. 

Mr.  Hughes.  All  right. 

Getting  to  intent,  apparently  you  in  your  colloquy  with  the  chair¬ 
man — 

Mr.  Barr.  Can  I  make  a  comment  about  that,  though.  Congress¬ 
man? 

We’ve  Just  gone  through  a  serious  crisis  in  this  country  in  the 
Persian  Gulf  where  we  were  at  war  with  another  country.  During 
that  crisis,  our  enemy  put  out  into  the  field  people  who  were 
trained  and  directed  to  murder  Americans. 

Now  if  you  were  responsible  for  protecting  American  lives,  and 
ultimately  doing  Justice  if  they  had  been  successful  in  mass  murder 
of  Americans,  would  you  have  wanted  the  death  penalty  on  the 
books? 
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We  went  through  that  crisis  without  one.  I  think  that  was  intol¬ 
erable.  ~ 

Mr.  ScHUMER.  The  gentleman  can  have  a  little  extra  time. 

Mr.  Hughes.  Let  me  Just  take  you  back  to  intent. 

In  vour  colloquy  with  the  chairman,  you  indicated  that  clearly  it 
would  be  constitutional  to  impose  the  death  penalty  in  nonhomi¬ 
cide  types  of  offenses  where  there’s  a  reckless  indifference  to  life. 

I  presume  that  the  case  law  you  rely  upon  is  the  Tison  case? 

Mr.  Barr.  I  didn’t  say  that.  We  were  talking  about  homicide 
cases  in  that  discussion. 

Mr.  Hughes.  How  about  nonhomicidal?  Any  case  law  that  sup¬ 
ports  imposing  the  death  penalty  on  drug  kingpins  in  nonhomicidal 
cases? 

Mr.  Barr.  Execution  for  treason  has  been  upheld  by  the  Su¬ 
preme  Court. 

Mr.  Hughes.  Let’s  deal  with  kingpins.  Any  case  law? 

Mr.  Barr.  No. 

Mr.  Hughes.  What  are  vou  relying  upon  to  extend  it  to  kingpins? 

Mr.  Barr.  I  testified  before  your  subcommittee  last  Congress  con¬ 
cerning  the  constitutionality  of  imposing  the  death  penalty  on  drug 
kingpins  in  a  nonhomicidal  circumstance.  And  there  I  said— and 
it's  still  the  position  of  the  Department— that  the  eighth  amend¬ 
ment  proportionality  rule  requires  that  the  severity  of  the  punish¬ 
ment  be  proportioned  to  first  the  gravity  of  the  harm  and;  second, 
the  moral  culpability  of  the  defendant’s  state  of  mind. 

Mr.  Hughes.  But  I  asked  you  the  case  law.  What’s  the  case  law? 
What  do  you  rely  upon  in  case  law  to  support  the  premise  that  we 
can  develop  a  capital  offense  in  the  case  where  there’s  no  killing? 

Mr.  Barr.  Case  law,  I  think  is  the  discussion  of  the  Court  In 
Coker  and  in  Tison.  In  Coker,  the  Court  made  clear  that  there  are 
two  ways  of  showing  harm— the  penalty  has  to  be  proportionate  to 
the  harm  cause.  And  in  Coker.  Justice  White  said  there  were  two 
kinds  of  harm— there’s  the  private  harm  to  the  individual  victim; 
and  that’s  what  that  case  was  about,  that’s  what  he  focused  on,  ad¬ 
mittedly  in  his  opinion. 

But  he  also  referred  to  cases  of  grave  public  harm,  and  said,  we 
do  not  decide  whether  a  homicide  is  required  in  cases  of  grave 
public  harm. 

Since  the  very  beginning  of  the  Republic,  the  death  penalty  has 
been  authorized  for  crimes  that  would  cause  grove  harm  to  the 
welfare  of  the  Nation,  or  pose  a  clear  and  present  danger  to  the 
lives  of  many  individuals  in  the  Nation. 

Mr.  Hughes.  Is  there  a  killing  in  Coker? 

Mr.  Barr.  There’s  no  killing  in  Coker. 

Mr.  Hughes.  But  there  was  in  Tison? 

Mr.  Barr.  There  was  in  Tison. 

Mr.  Hughes.  I  guess  we  Just  read  Tison  a  little  differently.  My 
recollection,  however,  of  Tison  was  that  two  of  Tison’s  sons,  along 
with  another  accomplice,  broke  into  prison  and  took  their  father 
out.  Their  father  had  escaped  once  before  and  killed  somebody.  In 
the  Tison  case  itself  there  was  a  cold-blooded  killing  of  a  family  in¬ 
cluding  two  youngsters.  The  me^ority  opinion  actually  read  an 
intent  into  that  from  the  circumstances,  that  while  they  didn’t  pull 
the  trigger,  they  were  present  and  were  culpable,  and  intent  was 
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read  into  that  from  their  reckless  indifference,  their  knowledge 
that  the  defendants  could  have>expected-that  Tison  would  have 
killed  once  released  from  prison. 

And  on  that  basis,  there  was  an  equivalent  intent  to  kill.  That’s 
how  I  read  Tison, 

Mr.  Barr.  They  didn’t  find  there  was  intent. 

Mr.  Huohes.  No,  they  found  it  was  an  equivalent,  however,  from 
the  acts  and  circumstances  of  the  case.  Am  I  Wrong  in  my  interpre¬ 
tation  of  Tison? 

There  was  a  killing. 

Mr.  Barr.  To  be  precise,  they  said,  we  hold  that  the  reckless  dis¬ 
regard  for  human  life  implicit  and  knowingly  engaging  in  criminal 
activities  known  to  carry  a  grave  risk  of  death  represents  a  highly 
culpable  mental  state. 

Mr.  Hughes.  I  understand. 

Mr.  Chairman,  I'm  not  going  to  prolong  it.  I  Just  think  that  the 
Department  of  Justice  is  reading  Tison  and  Coker  a  little  more  lib¬ 
erally  than  I  would  be  inclined  to  believe  most  individuals  would. 

Mr.  Barr.  As  I  said,  since  the  beginning  of  the  Nation,  we  have 
had  the  death  penalty  for  nonhomicidal  cases->treason  and  espio¬ 
nage.  Those  are  given  the  death  penalty  because  of  the  grave  social 
harm  that  they  cause. 

Now,  in  our  view,  the  harm  of  large-scale  drug  trafficking,  inter¬ 
national  drug  trafficking,  the  massive  amounts  involved,  are  caus¬ 
ing  grave  public  harm  to  the  Nation.  I  don’t  think  that  this  Nation 
has  faced  a  threat  like  this  since  the  nuclear  age. 

I  think  you  would  agree  that - 

Mr.  Hughes.  I  would  agree  with  that,  but  the  problem  is-* — 

Mr.  Barr.  And.  second,  if  I  can  complete  my  tnought— so  I  think 
we  have  the  public  harm  element  that  Justice  White  in  Coker  re¬ 
ferred  to  and  which  has  been  reflected  in  the  espionage  and  trea¬ 
son  context. 


Moreover,  I  think  that  given  the  inherent  dangerousness  of— this 
is  criminal  activity,  which  involves  knowingly,  consciously,  traffick¬ 
ing  in  substances  that  are  so  destructive.  And  in  our  vi'.iW,  that  re¬ 
flects  the  kind  of  depraved  state  of  mind  that  is  reqaii-ed  under 
their  eighth  amendment  proportionality  rule. 

Finally,  we’re  not  dealing  with  something  that  Just  hurts  people; 
we  are  dealing  with  a  substance  that  causes  death.  There  is  a  clear 
nexus  between  large-scale  drug  trafficking  and  death,  not  only  in 
overdoses,  but  in  tne  violence  associated  with  the  drug  trade;  the 
AIDS  epidemic  spread  through  the  use  of  drugs;  the  AIDS  babies. 

So  I  would  say  those  three  factors— the  large  social  it\jury  to  the 
United  States,  unparalleled  in  our  history;  the  highly  depraved 
state  of  mind  involved  and  these  people  who  for  money  are  en¬ 
gaged  in  this  traffic  and;  finally,  the  clear  nexus  with  the  death 
and  the  destruction  it  causes.  And  foreseeability  of  that  warrant 


',  the  clear  nexus  with  the  death 
nd  foreseeability  of  that  warrant 


the  death  penal^  and  it  would  be  upheld  by  the  Supreme  Court. 

Mr.  Hughes.  That’s  your  opinion,  and  I’m  not  so  sure  I  agree 
with  it.  I  think  it’s  a  tremendous  leap  to  go  from  a  social  harm, 
which  unquestionably  is  there,  and  the  high  risk  to  our  society,  ana 
the  widespread  pain  and  suffering  that  spewed  out  throughout  the 
world— it's  beyond  question. 
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But  that’s  a  long  way  from  developing  a  nexus  to  somebody  who 
overdoses  in  a  clinic  where  there  are  a  lot  of  intervening  factors. 
And  I  know  of  no  case  law— unless  you  can  bring  it  to  my  atten¬ 
tion — that  suggests  that  that’s  a  sufficient  nexus  to  impose  capital 
punishment.  I  mean,  there  are  so  many  intervening  factors. 

I  thank  the  chairman. 

Mr.  ScHUMER.  Mr.  Schiff. 

Mr.  ScHiFP.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  I’m  coming  from  a  basically  supportive  point  of  view 
on  this  package.  But  having  said  that.  I’d  like  to  examine,  for  a  few 
minutes,  some  of  the  concerns  that  have  been  raised— one  of  which 
is  the  number  of  cases  that  this  might  affect  versus  all  the  homi¬ 
cides  we  have  in  this  country. 

I  believe  you  testified  that  you  don’t  have  a  number  from  let’s 
say,  last  calendar  year,  as  to  how  many  cases  this  would  have  ap¬ 
plied  to;  is  that  right? 

Mr.  Barr.  Thars  right. 

Mr.  Schiff.  But  you  would  acknowledge  you’re  not  expecting  it 
to  be  a  high  percentage  of  all  the  homicides  that  we  have  in  this 
country? 

Mr.  Barr.  I  would  say  it  would  be  a  very,  very  low  percentage. 

Mr.  Schiff.  Meaning  that  there’s  a  lot  more  we  have  to  do  other 
than  consider  this  particular  legislation? 

Mr.  Barr.  As  a  Nation,  yes,  because  most  capital  offenses  are 
committed  within  State  jurisdiction,  not  Federal  jurisdiction,  and 
that’s  a  matter  for  the  States  to  address. 

Thirty-six  States  have  adopted  the  death  penalty  to  deal  with 
that,  though. 

Mr.  Schiff.  For  example,  you  pointed  out  that  we  already  have 
certain  drug  kingpins— to  use  the  term— serving  mandatory  life  in 
prison  sentences,  potential  sentences. 

How  many  mandatory  life  in  prison  convictions  did  we  get  last 
year,  if  you  know? 

Mr.  Barr.  I  can’t  give  you  the  convictions  but  I  believe  that  we 
would  have  had  six  to  eight  people— if  we  had  the  death  penalty 
provision  there,  we  would  be  seeking  it  from  between  six  to  eight 
people. 

Mr.  Schiff.  For  an  entire  year? 

Mr.  Barr.  Yes. 

Mr.  Schiff.  Wouldn't  that  suggest  in  that  area  we  need  more 
convictions,  as  much  as  we  might  need  more  in  the  way  of  a  penal¬ 
ty? 

Mr.  Barr.  Yes,  but  the  investigations  necessary  to  unravel— 
these  are  large-scale  organizations,  these  continuing  criminal  en¬ 
terprises— and  the  investigations  necessary  to  unravel  them,  and 
then  to  prosecute  them  in  a  rational  sequence  so  that  you  are 
marching  toward  the  top  of  the  chain  and  you  can  use  people  to 
flip  and  provide  evidence  against  the  next  up.  These  are  long-term 
investigations.  They  do  require  a  lot  of  resources. 

Some  of  these  laws  are  relatively  recent  and  I  think  you  will  see 
an  escalating  number  of  these  cases  brought.  Just  to  give  you  an 
idea  of  that,  as  you  know,  the  flagship  of  the  Department’s  antinar¬ 
cotics  effort  that  focus  on  these  criminal  enterprises  is  the 
OCEDTF  program.  And  in  the  past  2  years,  we  have  been  as  sue- 
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cessful  in  arrests  and  convictions  as  we  had  been  in  the  preceding 
5-year  period. 

So  we  are  seeing  an  accelerating  pace  of  drug  indictments  and 
drug  prosecutions,  and  I  think  you  will  continue  to  see  that  pat¬ 
tern. 

We  are  reserving  the  death  penalty  here,  however.  This  is  not  a 
willv-nilly  application  of  the  death  penalty.  The  standards  here  are 
fairly  strict.  You’re  talking  about  the  principal  organizer,  the 
leader  of  the  group,  and  you’re  also  requiring  either  substantial 
transactions  or  attempted  murders  to  block  the  investigation,  and 
you’re  also  requiring  in  a  flnding  of  one  of  several  aggravating  cir¬ 
cumstances  such  as  prior  offenses,  prior  serious  offenses,  or  use  of 
firearms,  before  the  death  penalty  could  be  imposed. 

Mr.  ScHiFF.  So  of  the  six  to  eignt  convictions  that  you  referred  to 
where  we  got  a  mandatory  life  prison  sentence — which  I  congratu¬ 
late  the  agency  for-— how  many  of  those  would  this  death  penalty 
proposal  have  applied  to? 

Mr,  Barr.  Wnat  I  said  was,  we  would  have  sought  the  death  pen¬ 
alty  in  between  six  and  eight  cases  last  year.  I  didn’t  say  they  we 
had  succeeded  in  convicting  all  those  people' last  year. 

Mr.  ScHiFF.  All  right.  I’ll  ask  again. 

How  many  convictions  did  you  get  where  you  got  a  mandatory 
life  prison  sentence? 

Mr.  Barr.  I  don’t  have  that  figure  off  the  top  of  my  head. 

Mr.  ScHiFF.  My  point,  and  it’s  really  not  adverse,  is  the  fact  that 
penalty  alone  goes  so  far  if  there  aren’t  enough  prosecutions  and 
convictions;  there’s  a  lack  of  deterrent  there  also;  which  I  don’t 
think  you’re  disagreeing  with.  I’m  just  trying  to  pull  the  two  to¬ 
gether. 

Mr.  Barr.  Congressman,  I  think  that’s  absolutely  right.  The 
whole  deterrent  theory  operates  not  only  on  the  magnitude  of  the 
penalty,  but  the  certainty  of  being,  or  the  chances  of  being  caught 
and  convicted;  which  is  one  of  the  reasons  that  we  had  sought  addi¬ 
tional  resources. 

And  as  I  said,  the  President  sought  a  15-percent  increase  for  our 
budget.  A  lot  of  that  was  going  to  our  counternarcotics  effort  and 
to  the  antiviolent  crime  effort,  directed  at  career  criminals  who  are 
responsible  for  most  of  the  violent  crime  in  our  country. 

'That’s  why  we’re  very  disappointed  to  see,  in  both  the  House  and 
Senate,  the  President’s  law  enforcement  budget  slashed  so  drasti¬ 
cally.  'This  is  not  the  time  to  be  doing  that. 

Mr.  ScHiFF.  Let  me  Just  follow  up  in  two  other  areas  of  concern 
that  have  been  expressed  already,  which  I’d  be  grateful  if  you 
would  follow  up  on. 

One  deals  with  our  Native  American  population— and  the  con¬ 
cern  there,  of  course,  is  the  exclusive  Federal  jurisdiction  which 
exists  in  most,  if  not  all,  Indian  reservations  or  pueblos. 

Let  me  just  ask,  in  all  the  specific  examples  you  gave  in  this  pro¬ 
posal,  is  there  a  proposal  here  that  murder  in  the  first  de^ee, 
period,  without  any  other  circumstances,  would,  in  fact,  be  subject 
to  the  death  penalty  under  this  proposal? 

Mr.  Barr.  1  am  told  that  section  1111  would  authorize  the  death 
penalty  for  murder,  for  example,  on  an  Indian  reservation,  provid¬ 
ed  aggravating  circumstances  were  found. 
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Mr.  ScHiFF.  Thank  you  very  much. 

Mr.  ScHUMER.  Thank  you. 

Mr.  Hoagland,  you’ve  been  here  from  the  beginning  of  the  hear¬ 
ing.  Do  you  have  anv  questions? 

Mr."H6AGLAND.  I  nave  none,  Mr.  Chairman,  thank  you. 

Mr.  ScHUMER.  Thank  you. 

I  have  couple  more  and  then  maybe  if  Mr.  Schifif  has  a  couple 
more  he  can  go  and  then  we  will  move  on  to  the  next  panel. 

One  of  our  colleagues,  Mr.  Gekas,  had  a  provision  that  would 
allow  Indians  to  opt  out  to  deal  with  the  anomalous  situation — I 
believe  that  Jim  Sensenbrenner  talked  about  it  before— that  the 
State  wouldn’t  have  any  death  penalty  at  all,  and  Indians  would, 
because  of  the  Federal  legislation. 

Would  the  administration  be  opposed  to  such  an  opted-out  provi¬ 
sion? 

Mr.  Barr.  I’d  like  to  review  that  provision  and  supply  our  re¬ 
sponse  in  writing  on  that. 

Mr.  ScHUMER.  OK. 

[The  information  follows:] 
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Suboommlttaa  on  Crlma  and 
Criminal  Justloa 
Commlttaa  on  tha  Judiciary 
Houaa  of  Rapraaantatlvaa 
Ifaahlngton/  D.  C.  20515 

Daar  Nr.  Chalrmant 

Thla  la  In  raaponaa  to  additional  quaatlona  poaad  by  mambara 
of  tha  Suboommlttaa I  In  oonnaotlon  with  tha  May  29  taatlmony  of 
Daputy  Attornay  Oanaral  Barr  oonoarnlng  tha  daath  panalty 
provlalona  of  tha  Praaldant'a  vlolant  crlma  bill  (H.R.  1400). 

Tha  quaatlona  oonoarnad  (1)  tha  nuubar  of  oaaaa  In  which  tha 
daath  panalty  could  ba  aought  or  Impoaad  following  tha  anaotmant 
of  tha  Praaldant'a  propoaal,  and  (2)  whathar  murdara  In  Indian 
country  ahould  ba  apaolally  axamptad  from  tha  oparatlon  of  a 
fadaral  daath  panalty. 

I.  wuabfg  Qt  Dtftth -FinUtviJlBsaa 

Tha  Praaldant'a  vlolant  crlma  bill  would  provlda  an 
anforoaabla  daath  panalty  for  42  fadaral  offanaaa.  Thaaa 
offanaaa  wara  Idantlflad  and  daacrlbad  In  Daputy  Attornay  oanaral 
Barr 'a  aubmlttad  atatamant  to  tha  Suboommlttaa. 

ona  daath  panalty  authorisation  undar  tha  Praaldant'a  bill 
la  propoaad  18  U.S.C.  3591(a) ,  which  covara  all  murdara  In  tha 
oouraa  of  falony  vlolatlona  of  tha  fadaral  drug  lawa.  Thla 
Includaa  almoat  all  murdara  In  tha  oouraa  of  drug  trafficking 
offanaaa  or  oonaplraolaa.  Racant  Uniform  Crlma  Raporta  flguraa 
Indloata  that  ovar  1,500  murdara  a  yaar  ara  Idantlflad  by  tha 
pollca  aa  balng  tha  raault  of  drug  falonlaa.  flRi  Fadaral  Buraau 
of  Inv..ti9.tion,  Crlia.  In  th.  Unlt.d  atat.«_1989.  at  7,  12-13 
(aatlmatad  murdar  total  of  21,500  for  yaar;  7.4%  of  raportad 
murdara  raault  from  drug  falonlaa) .  Hanoa,  thara  ara  ovar  a 
thouaand  and  a  half  murdara  annually  for  which  tha  daath  panalty 
could  potentially  ba  oonaldarad  undar  thla  ona  provlalon  of  tha 
Praaldant'a  propoaal. 

Additional  Information  baarlno  on  tha  musbar  of  potential 
daath  panalty  oaaaa  undar  tha  Praaldant'a  propoaal  appaara  In 
recant  oorraapondanoa  with  Senator  Joa  Bldan,  Chairman  of  tha 
Senate  Judiciary  Commlttaa.  on  June  7,  Senator  Bldan  aant  a 
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letter  to  tho  Dopartmont  of  Juatica  raquaating  infornation  on  tha 
numbar  of  oaaaa  in  which  aantancaa  of  lifa  iapriaonaant  had  baan 
inposad  for  offanaaa  in  a  spaoifiad  list  in  tha  pariod  1987-90. 
Tha  list  ganarally  inoludad  offanaaa  which  tha  daath  panalty 
ia  currant ly  author izad  undar  fadaral^aw,  and  axiating 
proviaiona  for  which  naw  daath  panalty  author! zationa  hava  baan 
propoaad.  Tha  purpoaa  of  tha  raquaat  waa  praaumably  to  provide  a 
baaia  for  aatinating  tha  numbar  of  caaaa  in  which  tha  daath 
panalty  might  ba  impoaad  if  it  waa  available. 

Tha  Department  of  Juatioa  aant  a  raaponaa  to  Senator  Bidan 
on  June  12  which  provided  tha  apaoifio  information  raguaatad 
(formal  '*lifa  impriaonmant**  aantancaa)  •  It  alao  provided 
information  on  oaaaa  undar  thaaa  atatutaa  in  which  aantancaa  of 
40  year a  or  more  ware  impoaad i  ainoa  judgaa  frequently  impoaa 
vary  long  tarma  of  yaara  yaara)  which  are  praotioally 

aquivalant  to  life  impriaonmant  in  lieu  of  a  formal  life 
impriaonmant  aantanca. 

Tha  information  aant  to  Senator  Bidan  showed  181  aantancaa 
of  lifa  imprisonment  or  its  aquivalant  undar  these  statutes  in 
tha  spaoifiad  pariod.  Whan  21  U.S.C.  848  —  tha  continuing 
Criminal  Enterprise  drug  offense  statute  —  was  added  in,  63 
additional  oaaaa  ware  found  with  ouch  aantancaa.  fin  Latter  of 
Assistant  Attorney  Oanaral  W.  Lea  Rawls  to  Honorable  Joaaph  R. 
Bidan,  Jr.  (June  12,  1991)  (with  anoloaad  tables). 

Currant  prosecution  figures,  though  substantial,  are  an 
inadequate  indication  of  tha  numbar  of  daath  aantancaa  that  would 
likely  ba  sought  and  impoaad  if  tha  daath  panalty  ware  ganarally 
available  to  federal  prosecutors.  As  indicated  above,  tha 
largest  daath  panalty  category  undar  tha  President 'a  bill  ia 
drug-related  killings,  and  there  ia  no  provision  of  comparable 
scope  undar  currant  law. 

Moreover,  even  where  comparable  offanaaa  do  now  exist,  tha 
addition  of  a  useable  daath  panalty  would  increase  tha  incidence 
of  federal  prosecution.  Federal  prosecutors  will  initiate 
prosecution  and  seek  tha  daath  panalty  in  many  cases  in  which 
they  currently  would  defer  to  state  prosecution.  For  example, 
federal  prosecution  will  often  ba  an  attractive  option  to 
complement  state  and  local  enforcement  efforts  and  to  spare 
overburdened  local  district  attorney's  offices  tha  increased 
burden  of  carrying  out  a  capital  prosecution. 

While  tha  precise  numbar  of  daath  panalty  cases  would  depend 
on  a  variety  of  factors,  it  is  clear  that  tha  numbar  would  ba 
substantial.  By  way  of  comparison,  tha  states  collectively 
impose  roughly  250  to  300  daath  santanoas  a  year,  fi^fl  Bureau  of 
Justice  Statistics,  Capital, Punishment  1989 ,  at  10.  This  level 
would  be  equaled  in  fcidaral  prosecution  if  each  United  States 
Attorney  sought  and  obtained  an  average  of  three  death  sentences 
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a  year.  The  large  volume  of  capital  oases  that  would  be  within 
federal  jurisdiction  under  the  President's  proposal,  and  the 
greater  flexibility  that  is  generally  available  to  federal 
prosecutors  in  assigning  resources  to  priority  areas,  suggest 
that  'federal  capital  sentencing  at  this  level  would  be  possible. 

^  II.  Indian  Country  Ca...  '' 

At  the  hearing  before  the  Subcommittee,  the  question  was 
raised  of  whether  Indian  country  murders  should  be  specially 
exempted  from  the  operation  of  a  federal  death  penalty.  The 
death  penalty  legislation  passed  by  the  House  of  Representatives 
last  year  contained  a  provision  of  this  type,  which  limited  the 
application  of  the  death  penalty  under  18  U.S.C.  llll  to 
reservations  in  which  the  tribal  government  affirmatively  elected 
to  have  it  apply.  The  justification  offered  for  such  an 
exemption  is  that  it  would  avoid  discrepancies  between  Indian 
country  oases  and  oases  in  the  general  population  in  states  that 
do  not  have  a  death  penalty  under  their  own  laws. 

However,  most  Indian  country  states  —  like  most  states 
generally  dg  have  the  death  penalty  under  state  law.  Hence,  a 
special  exemption  for  Indian  country  oases  is  more  likely  to 
result  in  discrepancies.  Its  normal  effect  would  be  to  create 
death-penalty-free  zones  on  Indian  reservations,  where  the  death 
penalty  would  be  available  for  comparable  offenses  committed 
elsewhere  in  the  state* 

Discrepancies  could  result  from  the  availability  of  the 
federal  death  penalty  only  in  the  small  minority  of  states  that 
do  not  authorize  the  death  penalty  under  state  law.  In  such 
states,  Indians  on  reservations  would  generally  enjoy  the 
protection  against  violent  crime  afforded  by  the  deterrent  effect 
of  the  death  penalty,  while  persons  elsewhere  in  the  state 
generally  would  not.  However,  we  believe  that  potential  Indian 
victims  should  have  the  highest  degree  of  protection  against 
lethal  criminal  violence,  and  that  the  death  penalty  should  be 
available  to  punish  such  crimes  against  Indian  victims.  To  the 
extent  that  a  discrepancy  results  in  relation  to  the  general 
population  of  the  state,  the  state  could  eliminate  the 
discrepancy  by  enact inq  the  death  penalty  for  murders  committed 
in  its  general  population,  as  most  states  have  already  done. 

We  would  note  further  that  "discrepancies"  of  this  type  are 
a  normal  consequence  of  Congress's  decision  to  oive  the  federal 
government  jurisdiction  to  prosecute  serious  crimes  in  Indian 
country,  figg  16  U.S.C. vii52-53 .  The  definitions  and  authorized 
penalties  for  federal  offenses  generally  apply  in  such  cases, 
though  they  may  be  higher  or  lower  than  the  penalties^authorized 
for  comparable  offenses  under  state  law.  Unless  Congress  wishes 
V  to  reconsider  the  continuation  of  federal  jurisdiction  over- 
Indian  country  cases,  we  see  no  basis  for  treating  the  death 
penalty  differently  from  other  penalties  in  this  regard. 

I  trust  that  the  thoughts  contained  in  this  letter 
adequately  respond  to  the  members'  questions. 


Sincerely, 

W.  Lee  Rawls 

Assistant  Attorney  General 
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Mr.  ScHUMER.  As  you  know,  racial  justice  goes  before  Mr.  Ed¬ 
wards’  subcommittee,  and  that’s  why  we  didn’t  put  it  in.  But  I 
have  a  comment  on  racial  justice  and  would  welcome  your  re¬ 
sponse.  Last  year,  consensus  of  the  House  was  both  for  a  death  pen¬ 
alty  and  for  racial  justice.  I  wouldn’t  be  surprised  if  the  same  con¬ 
sensus  occurred  again  this  year  and  given  the  long  history  of 
racism  in  the  country  if  some  form  of  a  racial  justice  act  was  en¬ 
acted  to  just  make  certain  that  race  doesn’t  enter  into  capital 
cases. 

It  is  my  view  that  last  year,  racial  justice  killed  the  whole  crime 
bill,  not  anything  else.  I  disagree  with  ^nator  Thurmond  who  said 
if  you  had  racial  justice  in  any  form  he  would  not  be  for  a  crime 
bill.  The  House  insisted  that  it  had  to  be  in  some  form. 

Would  you  be  willing  to  work  with  members  who  wanted  to  work 
out  some  compromises  on  racial  justice  so  that  we  might  not  see  a 
rerun  of  last  year,  and  to  make  sure  that  we  truly  have  a  crime 
bill  which  has  many  provisions  in  that  both  you  and  we  want 
signed  into  law? 

Mr.  Barr.  Certainly  I’d  be  willing  and  anxious  to  work  with  the 
committee. 

Mr.  ScHUMER.  I  do  want  a  crime  bill.  All  I’m  saving  is  the  posi¬ 
tion  of  a  no  Racial  Justice  Act  after  it’s  passed  In  the  House  is 
going  to  allow  some  of  those  who  don’t  want  a  crime  bill  to  box  up 
the  whole  works.  My  plea  would  be  that  we  not  fall  in  to  that  same 
tr^  again. 

Uo  ahead.  I’m  sorry. 

Mr.  Barr.  I  think  the  Racial  Justice  Act  is  a  misnomer  because  I 
don’t  think  it  has  anything  to  do  with  racial  justice  and  certainlv 
nothing  to  do  with  justice.  But  I  know  that  this  committee  doesn't 
havff  jurisdiction  over  it  and  I  don’t  want  to  take  up  your  time  this 
afternoon  by  getting  into  all  the  nitty-gritty  of  it. 

We  think  that  there  are  a  lot  of  protections  in  existence  already 
to  ensure  that  race  is  kept  out  of  the  criminal  process  and  specifi¬ 
cally  the  capital  sentencing  process. 

We’ve  also  proposed  some  additional  steps;  indeed,  the  Supreme 
Court  notes  in  McCleskey  that  any  defendant  who  wants  the  oppor¬ 
tunity  to  show  that  race  was  a  factor  is  free  to  introduce  any  evi¬ 
dence  he  wants,  including  statistical. evidence. 

Mr.  ScHUMER.  That’s  not  the  thrust  of  my  remarks. 

Mr.  Barr.  We  would  obviously  be  willing  to  work  with  the  com¬ 
mittee  to  consider  and  to  explore  ways  of  ensuring  that  there  is  no 
discrimination  in  the  application  of  the  death  penalty.  _ 

But,  obviously,  we  would  be  opposed  to  a  quota  system  or  some 
system  that  we  believed - 

Mr.  ScHUMER.  That’s  the  wrong  subcommittee  also. 

Mr.  Barr.  We  think  the  Racial  Justice  Act  is  a  quota  system, 
that  death  by  the  numbers  that  will  insinuate  race,  and  not  keep 
race  out  of  the  process  but  insinuate  race  and  shift  the  focus  of  at¬ 
tention  from  the  justice  in  an  individual  case  to  statistical  combat 
over  how  to  explain  patterns  in  1,000  cases,  and  so  forth. 

I  don’t  want  to  e[et  into  all  the  details;  I  ^ust  want  to  say  that 
we’d  like  to  work  with  you  on  measures,  provided  they  don’t  nullify 
the  death  penalty  and  provided  they  are  in  keeping  with  our  basic 
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system  of  justice,  which  is  individual  justice  based  on  the  circum¬ 
stances  of  the  individual  case. 

Mr.  ScHUMER.  Given  how  important  the  President,  the  Attorney 
General  and  yourself  seem  to  feel  a  crime  bill  is,  given  all  of  its 
other  provisions,  and  given  the  fact  the  President  does  feel  the 
death ^nalt^  is,  as  the  Attorney  General  said,  one  of  the  three  pil¬ 
lars^  of  the  crime  bill,  allowing  the  bill  to  stumble  over  this  particu¬ 
lar  issue  sort  of  misplaces  the  values  that  the  President  seelu. 

And  all  I  would  urge  is  that  the  position  on  last  year’s  Racial 
Justice  Act,  had  to  come  out  altogether  or  there  was  going  to  be  no 
crime  bill.  It  would  be  a  mistake  for  all  of  us  who  agree  on  most  of 
the  things - 

Mr.  Barr.  That’s  still  our  position,  Mr.  Chairman.  The  Racial 
Justice  Act  as  proposed  is  incompatible  with  the  death  penalty,  it 
would  nullify  the  death  penalty.  I  think  the  prosecutors  in  this 
country— Federal,  State,  and  local— are  agreed  on  that.  There’s  no 
doubt  about  it.  We’d  like  the  opportunity  to  show  you  that  that  is 
true,  that  that’s  just  not  rhetoric.  And  I  know  that  you  will  keep 
an  open  mind  on  it  and  let  us  make  our  arguments  to  you  at  Jhe 
appropriate  time  about  that. 

So  the  versions  that  we  have  seen  to  date  are  unacceptable  and 
they  would  make  the  death  penalty  unworkable.  And  we  think 
that  they  are  indeed  perverse  Orwellian  and  the  kind  of  regime 
that  they  would  establish;  and  we’d  like  the  chance  to  demonstrate 
that  to  you.  — 

At  the  same  time,  we  have  the  Equal  Justice  Act,  title  10  of  our 
proposal,  where  we  propose  measures  that  we  think  would  assist  in 
ensuring  that  race  is  not  a  factor.  We’re  willing,  obviously,  to  work 
with  people  of  good  will  to  see  if  there’s  something  that  will  not 
frustrate  the  death  penalty  and  achieve  all  of  our  objectives. 

But  the  Racial  Justice  Act  as  currently  proposed  is  unacceptable. 

Mr.  ScHUMER.  I’ve  made  my  point  and  you’ve  made  yours. 

The  one  final  thing  I’d  say  is,  when  I  talk  about  prevention  in 
addition  to  punishment,  it  is  not  as  a  replacement  for  punishment, 
nor  is  it  gainsaying  the  importance  of  punishment.  There’s  a  pre¬ 
ventive  me^ure  as  well  as  a  retribution  measure,  and  just  a  state¬ 
ment  of  society,  which  I  think  is  important  as  well. 

My  constituents  and  I  feel  ani[uish  when  somebody  commits 
crimes,  and  for  whatever  reason,  is  out  on  the  streets,  not  pun¬ 
ished,  or  not  punished  sufficiently. 

I  think  that  for  too  long  government  has  scoffed  at  that  an¬ 
guish— and  it’s  real — and  it  lessens  people’s  faith  in  government. 
One  of  my  goals  is  to  make  sure  that  h^pens  less — I’m  not  going 
to  eliminate  it  altogether— but  lessen  it.  But  having  said  all  that,  it 
seems  to  me  that  much  of  the  work  on  punishment  has  been  done 
by  previous  Confesses,  by  this  administration  and  by  the  previous 
administration.  We’ve  increased  sentences,  we’ve  built  more  jail 
cells,  and  there’s  more  to  do. 

But  when  the  Attorney  General  says  one  of  the  three  pillars  of 
the  President’s  crime  bill  is  the  death  penalty— and  I  think  Mr. 
Hughes  brought  out  as  you  did— it’s  going  to  affect  a  small  number 
of  cases.  I  think  society’s  opprobium  is  appropriate  for  those  who 
commit  treason,  as  well  as  for  drug  dealers.  A  man  like  "Mr. 
Gascha’’  who  is  killing  people  should  suffer  the  full  wrath  of  sopi- 
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ety’s  opprobium.  I  feel  far  more  anger  at  him,  in  fact,  than  I  do  at 
a  mule  who,  you  know,  is  some  guy  on  the  street  who  commits 
their  murder. 

But  still  it’s  a  relatively  small  number.  I  think  in  mv  opening 
statement  I  mentioned  close  to  2,600  cases  out  of  the  million  people 
in  prison  are  affected  by  the  death  penalty  provision,  habeas 
corpus,  which  affects  even  a  smaller  number  of  them;  and  the  ex¬ 
clusionary  rule,  which,  again,  affects  a  small  number  of  cases— an 
im^rtant  number,  but  a  small  number. 

We  may  have  some  disagreements  within  the  confines  of  those 
cases,  but  I  don’t  think  the  VEist  mc^ority  of  Ckmgress  objects  to 
those  three  concepts. 

Where  the  objection  is,  or  where  the  rub,  the  scraping,  the  chaf¬ 
ing  is,  is  when  those  become  the  pillars  of  a  complete  crime  bill, 
and  so  many  other  things.  To  me,  eliminating  assault  weapons 
would  do  more  to  make  the  streets  safer  than  those  three  things — 
if  it  had  to  be  relative,  and  it’s  not,  you  can  do  both— but  it  chafes. 

That  is  why  I  have  taken  to  emphasizing  prevention.  And  again, 
not  sociological  prevention— as  much  as  you  know  my  record.  I’m 
for  all  that,  but  I  don’t  wait  a  generation  to  see  if  sociolodcal  pre¬ 
vention  works;  I  mean  immediate  prevention,  I  mean  things  that 
get  at  it  right  away. 

That  is  where  I  think  the  administration  is  somewhat  off  base. 
No  motivational  attribution — in  terms  of  my  way  of  looking  at  the 
problem,  that’s  ^^ere  we  differ.  I  am  not  gainsaying  punishment, 
but  I  am  saying  that  there  is  so  much  work  to  be  done  in  the  pre¬ 
ventive  aspects;  whereas  the  focus  for  the  decade-and-a-half  has 
been  on  the  punishment  aspects.  Maybe  we  ought  to  be  changing, 
not  our  beliefs,  but  our  energies  and  emphasis  a  little  bit. 

That’s  my  response  to  your  initial  comments. 

Mr.  Schiff,  do  you  have  any  further  questions? 

Mr.  Schiff.  With  your  permission.  I’d  ask  one. 

Mr.  ScHUMER.  Please. 

Mr.  Schiff.  Although  after  that  colloquy  I  feel  this  is  pretty 
mundane — I  want  to  go  back  to  the  particular  proposals. 

One  area  of  concern  in  this  particular  proposal  we’re  considering 
today  deals  with  expanding  the  potential  Federal  death  penaltv 
into  reckless  behavior— and,  of  course,  there’s  already  been  mucn 
said. 

I  wonder  if  you  could  give  one  example  of  what  would  be  the 
kind  of  reckless  conduct  which  ought  to  be  subject  to  the  death 
penalty  which  is  not  now  subject  to  the  death  penaltj^,  so  we  have 
some  feel,  on  the  subcommittee,  for  what  the  administration  is 
trying  to  get  at. 

Mr.  Barr.  A  lot  of  terrorist  actions,  for  example,  would  not, 
strictly  speaking,  be  intentional  killings— blowing  up  facilities;  the 
defendant  would  say,  I  had  no  intent  to  kill  that  individual,  specific 
individual.  That’s  a  classic  example  of  the  kind  of  reckless  state  of 
mind  that  we  would  want  to  cover  in  this. 

Mr.  Schiff.  Would  it  go  all  the  way  to  a  high  speed  chase?  In 
other  words,  the  defendant  is  being  pursued,  the  police  try  to  pull 
the  suspect  over,  the  suspect  won’t  pull  over,  the  suspect  drives  at 
a  high  rate  of  speed  and  someone  is  killed  in  an  auto  accident. 
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Would  that  be  the  kind  of  reckless  behavior  that  would  potentially 
bring  the  death  penalty  under  this  bill? 

Mr.  Barr.  I  wouldn’t  think  so. 

Mr.  ScHiFF.  Thank  you,  Mr.  Chairman,  I  appreciate  the  extra 
time. 

Mr.  ScHUMER.  Thank  you,  Mr.  Schiff. 

Mr.  Hoagland. 

Mr.  Hoaqland.  I  have  nothing. 

Mr.  ScHUMER.  Thank  you. 

Thank  you,  Mr.  Barr.  As  always,  your  testimony  was  informa* 
tive.  I’d  like  to  say  I  think  the  committee  appreciates— certainly  I 
do,  and  I  think  I  could  speak  for  the  whole  committee,  even  where 
we  have  disai(reements— your  attempt  to  deal  with  the  issues  head* 
on  and  forthrightly. 

What  I’d  like  to  do  in  the  whole  crime  area  is  deal  with  the  sub* 
stantive  issues  and  move  toward  them.  We’ll  have  our  days  of  rhet* 
oric  but  it  doesn’t  have  to  be  all  rhetoric,  and  you’ve  helped  that  a 
great  deal.  So,  thank  you. 

Mr.  Barr.  'Thank  you,  Mr.  Chairman. 

Mr.  ScHUMER.  Let  us  please  call  our  second  panel  to  the  witness 
table.  Our  second  panel  will  consist  of  two  witnesses.  The  first  is 
Ms.  Diann  Rust*'fierney,  -director  of  the  Capital  Punishment 
Project  of  the  ACLU,  the  American  Civil  Liberties  Union.  Ms. 
Rust*Tierney  has  been  a  legislative  counsel  with  the  ACLU  since 
1986  and  has  served  on  a  variety  of  legal  service  positions. 

Next  to  her  is  Mr.  David  Bruck,  representing  the  Legal  Defense 
of  the  NAACP.  Mr.  Bruck  is  the  chief  attorney  with  the  South 
Carolina  Office  of  Appellate  Defense.  He  has  broad  practical  expe* 
rience  in  death  penalty  litigation  and  has  written  and  spoken  ex* 
tensively  on  the  subject 

I  want  to  welcome  both  of  you.  Your  written  statements  shall  be 
submitted  for  the  record,  without  objection. 

Ms.  Rust*Tierney,  if  you  would  begin  in  whichever  way  you  see 
fit. 


STATEMENT  OF  DIANN  RUST*TIERNEY,  DIRECTOR,  CAPITAL 

PUNISHMENT  PROJECT,  AMERICAN  CIVIL  LIBERTIES  UNION 

Ms.  Rust*Tierney.  Thank  you,  Mr.  Chairman. 

First  of  all.  I’d  like  to  extend  the  appreciation  of  the  American 
Civil  Liberties  Union  for  being  asked  to  testify  on  this  subject  of 
m^or  importance  to  us. 

Let  me  say  at  the  outset,  that  the  American  Civil  Liberties 
Union  opposes  the  death  penalty  under  all  circumstances  as  cruel 
and  unusual  punishment. 

Let  me  also  reiterate  our  steadfast  opposition  to  the  expansion  of 
the  Federal  death  penalty  in  the  course  of  this  Congress  or  any 
Congress.  We  agree  with  Justice  Marshall  and  former  Justice  Bren* 
nan  that  the  death  penalty  is  inherently  a  denial  of  the  basic  hu* 
manity  of  individuals,  which  is  the  fundamental  principle  underly* 
ing  our  Constitution. 

We  believe,  furthermore,  that  the  death  penalty  should  be  reject* 
ed  because  it  serves  no  penal  purpose  better  than  any  other  pun* 
ishments. 
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enough  money  and  the  movie  moguls  have  enough  money  to  hire 
pretty  good  lawyers.  All  of  a  sudden,  we  get  this  Domb  dropped  on 
here,  and  anybody  who  has  any  understanding  of  administrative 
law  and  practice  knows  that  this  was  designed  to  postpone  and 
stall  an  FCC  decision.  I  am  concerned  about  it,  very  concerned 
about  it.  I  would  be  concerned  if  it  were  a  Democratic  administra¬ 
tion;  I  am  concerned  since  it  is  a  Republican  administration,  and 
I  think  we  are  entitled  to  answers. 

Mr.  Thoknburoh.  I  will  convey  that. 

Senator  HoLLfNGS.  It  is  an  offense  to  the  administrative  process. 
The  gentleman  who  is  in  charge  of  the  administrative  process  com¬ 
mits  the  gravest  offense  to  it.  I  don’t  get  it. 

Senator  Rudman.  I  have  some  questions  which  you  can  answer. 
[Laugh  ter.  1 

Senator  Hollings.  All  right. 

Senator  Rudman.  But  I  must  say,  I  was  just  taken  aback  yester¬ 
day  when  a  copy  of  this  letter  was  delivered  to  me.  We  have  been 
through  so  much.  There  is  so  much  history  that  I  won’t  bore  you 
with.  However,  we  finally  were  at  a  point  where  we  thought,  “Let 
the  log  roll;  let  it  happen,”  and  all  of  a  sudden,  bang. 

Mr.  Thornburgh,  I  will  put  a  big  star  beside  that. 

Senator  Rudman.  Good.  I  Laughter.) 

[CiiCRK’s  NOTK. — ^The  following  was  submitted  to  the  sub¬ 
committee  subsequent  to  the  hearing.) 


Dkttkr  Fro.m  Wiij.iam  P.  Baiir,  Dkputy  Attor.skv  Gk.nkrai..  OmoK  ok  tiik 
Dkplty  Aitoh.sky  GKSKR,V!..  U.S.  Dkpart.mkvt  ok  JusrncK 

Maroii  l.S,  1991. 

Honorable  Warrk.n  Rcn.MA.N, 

United  Stoles  Senate, 

Washington,  DC. 

DraR  Sk.S'ATOR  Rud.MA.N:  I  am  writing  in  response  to  your  question.^  forwarded 
yesterday  concerning  a  March  13  letter  from  Assistant  Attorney  General  Jim  Rill 
to  Federal  Communications  Commission  (FCC)  Chairman  Sikes  regarding  the  finan¬ 
cial  interest  and  syndication  rules. 

Neither  Assistant  Attorney  General  Rill  nor  anyone  else  in  the  Antitrust  Division 
informed  me  about  the  March  13  letter  prior  to  its  submission  to  the  FCC.  I  re¬ 
ceived  no  communications  from  anyxine  in  the  Executive  Branch  or  outside  the  Exec¬ 
utive  Branch  asking  that  such  a  communication  he  made  to  the  FCC.  With  respect 
to  whether  Mr.  Rill  had  such  communications,  I  have  asked  him  to  respond  to  you” 
questions  personally. 

As  for  the  propriety  of  the  letter.  Assistant  Attorney  General  Rill  has  explained 
to  me,  as  he  will  explain  to  you  directly  in  his  letter,  that  the  Department  of  Jus¬ 
tice's  jurisdiction  over  the  consent  decrees  that  settled  the  network  antitrust  cases 
exempted  the  March  13  letter  from  the  Commission’s  rule  concerning  ex  parte  con¬ 
tacts.  See  47  C.F.R.  $  1.1204(bX5)  (exempting  presentation  from  “a  branch  of  the 
Federal  (government  or  its  sta/T  and  [which]  involves  a  matter  over  which  that  •  *  * 
branch  and  the  Commission  share  jurisdiction.”).  Mr.  Rill  observes  that  where,  as 
here,  the  United  States  has  an  interest  in  the  proceeding  and  has  participated 
throughout  the  proceeding,  a  letter  seeking  public  comment  on  what  might  be  a  new 
proposal  was  not  unreasonable.  He  notes  that  four  of  the  five  commissioners  agreed 
that  some  comment  period  would  be  helpfiil  to  the  Commission’s  deliberations. 
Based  on  his  explanation,  I  am  satisfied  that  his  letter  was  not  improper. 

Very  truly  yours, 

Wii.LiA.M  P.  Barr, 
Deputy  Attorney  General. 


34 


UsTTKR  From  James  F,  Rill,  AssrsTANT  ArroRhrEY  General,  Antitrust  Division, 

U.S.  Department  of  Justice 

NIarch  15,  199L 

Honorable  Warren  Rudman. 

United  States  Senate, 

Washington,  DC. 

Dear  Senator  Rudman:  At  the  request  of  Deputy  Attorney  General  William  P. 
Barr,  I  am  writing  in  further  response  to  the  questions  you  forwarded  yesterday 
concerning  my  March  13  letter  to  Federal  Commuoications  Commission  Chairman 
Sikes  regarding  the  financial  interest  and  syndication  rules. 

As  set  forth  in  more  detail  in  the  attached  response,  I  did  not  inform  Mr.  Barr 
about  the  March  13  letter  prior  to  its  submission  to  the  Conamissioni  and  I  received 
no  communications  from  anyone  in  the  Executive  Branch  or  outside  the  Executive 
Branch  asking  that  such  a  oommunication  be  made  to  the  Commission.  Moreover, 
in  my  opinion,  the  letter  was  appropriate  given  the  Department's  coordinate  juris¬ 
diction  in  this  matter,  the  Commission's  rules  of  practice,  and  principles  of  sound 
administrative  proccduvT  and  public  policy. 

Very  truly  yours, 

James  F.  Rilu 
As^i67anf  Attorney  General. 


Further  Response  of  Assistant  Attohney  General  James  F.  Ri[J„  to  the  Ques¬ 
tions  Submitted  n\  Senator  Wakhkn  Rudman  to  Deputy  Attorn General 
William  Barr 

Question.  Did  Assistant  Attorney  Crcnerttl  Rill  inform  you  prior  to  submission  of 
this  letter  to  the  FCC?  If  so,  did  you  approve  sending  this  letter? 

Answer.  I  did  not  inform  D^uty  Attorney  GcneraT  Harr  prior  to  submission  of  my 
March  13  letter  to  Chairman  Sikes. 

Question.  Did  cither  you  or  Mr.  Rill  receive  a  written  or  oral  communication  from 
anyone  else  in  the  Executive  Branch  asking  that  such  a  communication  be  made? 
If  so,  please  provide  the  names  and  nature  of  the  request.  If  you  believe  disclosure 
of  this  information  is  precluded  by  lawycr/clicnt  privilege^  please  provide  the  name 
of  the  individual  client. 

Answer.  I  did  not  receive  any  written  or  oral  communication  from  anyone  else  in 
the  Executive  Branch  asking  that  such  a  communication  be  made. 

Question.  Did  either  you  or  Mr.  RiM  receive  a  written  or  oral  communication  from 
anyone  outside  the  Executive  Branch  asking  that  such  a  communication  be  made? 
If  so,  please  provide  the  names  and  the  nature  of  the  request.  If  you  believe  disclo¬ 
sure  of  this  information  is  precluded  by  lawyer/clicnt  pnvilege,  please  provide  the 
name  of  the  individual  client. 

Answer.  I  did  not  receive  any  written  or  oral  communication  from  anyone  outside 
the  Executive  Branch  asking  that  such  a  communication  be  made. 

Do  you  believe  it  was  appropriate  for  such  a  letter  to  have  been  sent 
by  an  employee  of  the  Justice  Depart nnent,  given  the  ox  parte  nature  of  the  proceed¬ 
ings  before  the  FCC?  As  a  matter  of  policy,  is  it  appropriate  for  the  Justice  Depart¬ 
ment  to  comment  or  make  recommenaations  on  procedural  issues,  as  oppofwd  Lo  pol* 
icy  issues,  pending  before  independent  regulator^  agencies? 

Answer.  I  believe  that  it  was  appropriate  ana  productive  to  have  senl  the  March 
13  letter  to  Chairman  Sikes.  Network  ownership  of  finao-cial  interests  and  syn¬ 
dication  rights  in  television  programming  currently  is  restricted  by  both  the  Federal 
Communication  Commissions  financial  interest  and  syndication  rules  and  separate 
Department  of  Justice  consent  decrees  setUing  antitrust  litigation  against  the  major 
networks.  The  Department  thus  has  coordinate  jurisdiction  in  this  subject  matter. 
Moreover,  public  alatements  by  four  of  the  five  FCC  commissioners  agreed  with  my 
su|geation  for  public  comment  on  the  new  proposal  that  we  understood  was  to  be 
putbefore  the  Commission, 

As  a  preliminary  matter,  I  should  point  out  that  my  letter  to  Chairman  Sikes  is 
a  contaH  that,  in  light  of  the  Department’s  jurisdiction  over  the  oansent  decrees  in 
the  network  antitrust  cases,  is  exempt  from  the  Commission's  prohibition  on  ex 
parte  contacts  during  the  Sunshine  Agenda  period  ooncerning  matters  listed  on  the 
Sunahioe  Agenda,  See  47  CJ'.R.  }  1.1204<oX6)  (exempting  presentation  from  “a 
branch  of  the  Federal  Goverament  or  its  staff  and  [which]  involves  a  matter  over 
which  that  *  *  ^  branch  and  the  Commission  share  jurisdiction, '*).  Chairman  Sikes 
took  precisely  this  view  in  his  Mareh  13  statement  announcing  that  no  action  would 
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GENERAL  LEGAL  ACTIVITIES 

WITNESSES 

WILLIAM  P.  BARR,  DEPUTY  ATTORNEY  GENERAL 

HARRY  H.  FLICKINGER,  ASSISTANT  ATTORNEY  GENERAL  FOR  ADMINIS¬ 
TRATION 

MICHAEL  ROPER,  DEPUTY  ASSISTANT  ATTORNEY  GENERAL/CONTROL¬ 
LER 

ADRIAN  A.  CURTIS,  DIRECTOR.  BUDGET  STAFF 

SHIRLEY  PETERSON,  ASSISTANT  ATTORNEY  GENERAL,  TAX  DIVISION 
ROBERT  S.  MUELLER  III,  ASSISTANT  ATTORNEY  GENERAL,  CRIMINAL  DI¬ 
VISION 

JOHN  R,  DUNNE,  ASSISTANT  ATTORNEY  GENERAL,  CIVIL  RIGHTS  DIVI¬ 
SION 

MILES  FLINT,  ENVIRONMENT  AND  NATLTIAL  RESOURCES  DIVISION 
GENERAL  LEGAL  ACTIVITIES  APPROPRIATION 

Mr.  Early  [presiding].  The  Committee  will  come  to  order.  Con¬ 
tinuing  with  our  review  of  the  Department  of  Justice,  we  will  now 
hear  testimony  concerning  the  General  Legal  Activities  appropria¬ 
tion.  General  Legal  Activities  requests  $407,742,000  in  fiscal  year 
1992,  a  net  increase  of  $62,862,000  over  fiscal  year  1991  enacted 
amounts.  We  will  insert  in  the  record  at  this  point  the  fiscal  year 
1992  budget  justifications  for  this  amount. 

[The  information  follows:] 


(875) 


Offlct_gf_tht.5oLica9r  i^r$[ 
hfmmrt  of 

(Dollart  in  tKousands> 


Mimttnti  to 

1991  •»  rcquetttd . 

Icduction  of  worliytort  dut  to  iboorption  oi  1991  poy  rtioo., 

1991  opproprittion  ontieipoiod . . 

Hondo tOY-Y  incfoooe*: 

One  Additionol  Coapenooblt  Coy . . 

1991  foy  Annuo  I  notion . . 

1992  Poy  toito . . 

yithin-Brod*  Incrotm . . 

Eatcutiv*  lovet/SCS  Poy  Increoor . 

oeolth  ftonof it« . . 

Fodorol  Eoptoy«*o  Ictircacnt  Systao . 

Po«to9« . 

CPO  ond  Oeportwnt  Print inQ . . . 

Security  inveoUgotiono . 

Security  lcinv»«t igotiorie . 

Generol  Service*  Adefnfotration  lent . . 

General  Pricing  Level  Adjuataentt . 

Decrease*: 

Fiiwvial  Operation*  Service* . 

1992  tote . 


1990 


1991  Appropriation 


Pen*. 

york- 

ggj*. 

year* 

Aaotfit 

A9 

l4.Ba9 

!.£« 

... 

A9 

52 

A.B09 

13 

19 

B1 

11 

A3 

10 

6 

2 

3A 

21 

32 

U 

, . . 

-1 

*9 

52 

•5,175 

2S 

Ifft  ■■■ 

-  3g?2 

tncreate/Oecrease 

Conduct  0*  Supraac  Court 
proceeding*  and  review 
of  oppeUate  aatter*.. 

Other  workyear* 

Overtfa* . 

Total  ccapenaobl* 
workyear* . 


Per*. 

AJOlTI 

Para. 

£21.  )C. 

Asfi^ 

Pera. 

£21.  £ 

Aac^nt 

Pera, 

Pfil. 

‘  la 

ftffPSCl 

Pera. 

Po*.  £  Aaoert 

Pera. 

£2Ll 

C  !SS£±. 

A9  5A 

U.BSO 

A9  SO 

U,5S0 

A9  52 

U,B09 

49 

52 

S5,175 

49  54  15,313 

2  13a 

-2 

.JU. 

SB 

52 

54 

54 

SB 

2 

K\ 


Ju»t<fic»tfon  of  PrpArm  tn6  Ptrformance 
Fg<;>er«l  :  JPSQQI 


long  taooe  Goal;  To  b«  at  affective  at  po««>blc  in  the  conduct  of  ell  aspecti  of  Covtrment  lltiflatfon  fn  the  appellate  courts  and  the  U.S.  Si4>reM  Court. 
waior  Objectives; 

To  adeguately  represent  the  Interests  of  the  U.S.  Coverrsaent  in  cases  before  the  Sepresw  Court. 

To  review  appeUats  cases  to  determine  their  auitabilfty  for  appeal  to  the  U.S.  $tpr»ae  Court  or  to  a  tower  Federal  appellate  court. 

To  meet  all  fitinp  dates  of  cases  before  the  U.S.  Supreaie  Court. 

tase  Program  Description;  The  aiajor  function  of  the  Solicitor  Ceneral'a  Office  is  to  s^rvisc  the  handling  of  Ooverrsaent  litigation  fn  the  Supresie  Court  of 
the  united  States. 

The  Office  of  the  Solicitor  General  is  the  Covernaent's  forcapst  legal  office.  The  original  Statutory  Authoriiation  Act  of  J»x>a  21,  T*7C,  states:  "There  shall 
be  in  the  Oepartment  of  Justice  an  officer  (earned  in  the  law,  to  assist  the  Attorney  General  fn  the  perfonaance  of  his  duties  to  be  called  the  Solicitor  General." 
As  ststed  in  2S  CfA  0.20,  the  general  fkretiona  of  the  Office  are  as  follows:  (1)  conducting  or  assigning  and  supervising  all  SupresM  Court  caaea,  including 
appcala,  petitiona  for  and  in  opposition  to  certiorari,  bricia  and  arg^eaents;  (2)  deteraining  whether,  and  to  what  eatent,  appeal!  will  be  teken  by  the  Covtrnaent 
to  all  appetlata  courta  (Including  petition  for  rehearing  en  banc  and  petitiorm  to  such  courts  for  the  issuance  of  estraordinary  writaj;  (S>  determining  t^ether  a 
brief  amicua  curiae  will  be  filed  by  the  Covcrrmmnt,  or  whether  the  Government  will  Intcrverw,  in  any  appellate  court;  (4>  aiaiating  the  Attorney  General,  tha  Deputy 
Attorney  General  and  the  Associate  Attorney  General  in  the  development  of  broad  Department  program  policy. 


Accomplishments  and  Workload:  Recent  accomplishment a  and  workload  of 

Sepreme  Court  Mattera; 

the  Office  of  the  Solicitor 

General 

are  presented  as  follows: 

1992 

1992 

1989 

1990 

lilt 

Change 

gstimate 

Pending,  beginning  of  term . 

.  425 

438 

457 

462 

462 

Received . 

.  2.142 

2,158 

2,163 

2,165 

2,165 

Terminated . 

.  2,129 

2,139 

2,158 

2,161 

2,161 

Pending,  end  of  term . 

.  4M 

457 

462 

466 

466 

Other  Activities; 

Appellate  determination . 

.  1,532 

1.539 

1,543 

1,545 

1,545 

detarminatfonal/ . 

.  740 

748 

750 

750 

750 

Miscellaneous  rccofl>«endationa2/ . 

381 

382 

383 

383 

Oral  Argtncnts . 

1/  Includes  gfrtigrgri  mjthoriiations.  no  ££r(iorari  decisions,  direct  appeal  authoriiat ions  and 

75  76 

1  no  direct  appeal  decisions. 

76 

76 

2/  Miscellancoui  decitiona  include  the  following:  amicus  pertfcipetion.  mandamua,  rehearing,  settlement,  bails,  stays,  etc. 
erg«nts  in  the  Supreme  Court,  conferences,  correspondence,  etc. 


This  figure  does  r«t  include  oral 


) 


E*pl»n»ttoo;  CMt«  decided  Ajrlng  the  1989  Terei  of  the  Si^Keew  Court  In  Otlch  ♦he  Solicitor  Ceneret  filed  ■  brief  Include  those  In  Which  the  Court  held  thet:  (1)  neither 
the  First  A«endwent  nor  »  coemon-lew  evidtntlery  prlvllese  bars  the  enforcement  of  a  subpoena  issued  to  a  tfiivcrsity  by  the  Equal  Esployaent  Opportunity  Cosaiission  in 
an  investigation  of  alleged  employment  dlicrlainatloo  (University  of  Pennsvlvanla  v.  t£2£)l  <2>  ■  federal  district  court  abused  Its  discretion  In  imposing  conte«ipt 
fines  on  IndivliAjal  mesters  of  the  Yonkers  City  CoukII  for  refusing  to  vote  for  a  remedial  measure  conteeplated  by  a  consent  decree  without  first  Imposing  fines  on  the 
City  alone  (SCftiiSCf  United  States):  (3)  the  statute  assessing  a  percentage  fee  from  the  Iran  •  united  States  Claims  Tribunal  does  not  violate  the  Just  Coapensation 
Clause  of  Cue  Procesa  Clause  of  the  fifth  Aamnd^nt  (Unj ted_Ststes  v.  Sperry  Coro.) j  (4)  an  agreement  by  a  grotp  of  lawyers  to  caase  accepting  appointments  to  represent 
indigent  criminal  defendants  until  the  locsl  government  increases  their  compensation  is  a  per  te  violation  of  tSe  federal  Trade  Comsisston  Act  ard  is  not  protected  by 
the  First  Amendment  (FTJ  v.  Superior  Court  Trial  Lawyers  As$*n):  sod  (5)  the  Fourth  Amendlacnt  does  not  apply  to  the  search  and  seliure  of  property  located  In  a  foreign 
couiiry  and  owntd  by  a  noo-resident  alien  (United  SUtes  v.  Ver<faQo-Urquidei);  <6)  the  question  whether  the  law  directing  Federal  district  courts  to  iipose  monetsry 
assessments  against  convicted  defendants  was  passed  In  violation  of  the  Origination  Clause  of  the  Constitution  does  not  present  a  nonjuaticiable  political  question,  but, 
on  the  merits,  that  lew  does  not  violate  the  Origination  Clause  (United  States  v.  Wgnot-Jlerei);  <7)  the  Equal  Accesa  Act  prohibit!  content -based  discrimination  against 
student  speech  In  a  high  achool'a  atudent  club  program,  and  that  Act  la  conaiitent  with  tha  Eatabllshment  Clausa  of  the  First  Amanttsent  (ioard  of  Education  of  Westsida 
Community  Schools  v.  Wergens);  (8)  a  atata  may,  conalstently  with  the  Due  Proceas  Clausa  of  the  Fourteenth  AnenePnent,  require  clear  and  convincing  evidence  that  an 
incompetent  person  would  want  llfa-iustaining  procedurts  withdrawn  before  it  approvet  the  termination  of  such  procedures  fCruian  v.  Director  of  Missouri  Oeosrtment  of 
Health);  (9)  a  state  statute  requiring  notification  of  the  parents  of  a  minor  who  seeks  an  abortion  (subject  to  medical  bypass  In  appropriate  circuMtances)  ar^  a  48- 
hour  delay,  does  not  violate  tha  Due  Process  Clause  cf  the  fourteenth  Amendeent  (Hodgson  v.  Hinnesots);  and  (9)  the  Office  of  Personnel  Management  may  not  be  equitably 
estopped  from  terminating  a  civil  service  disability  retirement  srmuily  it  required  by  law  (OPH  v.  Richmond). 

Cases  to  be  decided  Airing  the  1990  Term  of  the  Sipreme  Court  Include  those  In  which  the  Solicitor  Cenersl  has  filed  a  brief  arguing  that:  (1)  In  a  prosecution  for 
violation  of  the  criminal  tax  laws,  the  element  of  willfulness  may  be  negated  by  a  good  faith  misunderstanding  of  the  law  only  if  that  miiunderitanding  is  objectively 
ressonabte  (Cheek  v.  United  States):  (2)  a  school  district  that  has  achieved  unitary  status  it  entitled  to  be  released  from  a  detegregat ion  decree  (Ioard  of  Education 
of  Oklahoma  City  Public  Schools  v.  Dowell);  (3)  the  vslldity  of  an  enployer's  fetal  protection  policy  that  excludes  fertile  women  from  certain  joba  mutt  be  analyted  mier 
the  bona  fide  occi4>ai ional  quel i f fcation  exception  In  Title  Vlt  of  the  Cfyil  Rights  Act  of  1964,  and  an  enployer  bcara  a  rigorous  burden  in  defendirg  such  a  policy  (United 
Automobile  Workers  v.  Johnson, Controls,  Inc.;  (4)  the  defendant  in  a  Federal  criminal  prosecution  forfeits  his  right  to  have  a  judge  preside  over  jury  selection  If  he 
docs  not  object  to  assignment  of  that  role  to  the  magistrate  (United  States  v.  frence):  and  (5)  regulations  Issued  by  the  Secretary  of  Health  and  HuMn  Services  inder 
Title  N  of  the  Public  Heslth  Service  Act  that  prohibit  grant  recipients  from  furnishing  abortion-counset  ing  or  abort  Ion- referral  services  within  their  Title  X  progrmaa 
arc  conalsteot  with  the  Act  and  do  not  vloltta  the  First  AmenePaent  rights  of  grantees  or  pregnant  women  or  the  right,  recogniied  by  the  Court  inder  the  Fifth  AmerwAsent, 
of  a  pregnant  woman  to  terminute  her  pregnancy  (Rust  v.  Sul  I  Ivan:  State  of  Hew  Tork  v.  Sul  I  Ivan) . 


23 

OO 
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gwftfy  vntLftfidipa  iml 

(DolUri  {r>  Thoutmd*} 


OrMn<»t<on  Qfflct  Q*  loUcUor  G«neral  O«ciifon  i*iJt  frttril  totUHt 


1992 

1992  ! 

— 

— 

— 

- - 

laae  Level 

Requeat  Level 

Cher^ 

Cue. 

Change 

Cue. 

lUDCCT  AUTHOR  ITT 

16,161 

66,550 

66,869 

6266 

65,173 

6136 

65.515 

OUTiATS 

6,112 

6,252 

6,560 

711 

3,051 

120 

5,171 

Appropriated  Poeitiona 

69 

69 

69 

69 

69 

Workyeara: 

full'Tiwe  Peraeneot 

61 

66 

66 

66 

2 

66 

Other 

6 

6 

6 

6 

6 

Subtotal 

69 

50 

55 

52 

2 

56 

OvertiMr/HoUday 

2 

2 

2 

2 

2 

Total 

51 

_ ^ 

56 

56 

2 

56 

Prooriw  Chanoei:  Th«  rtquMt  of  t96, 000.00  It  for  tht  fifty  p«rctnt  portico  of  tho  pay  rolto  oboorbtd  In  1991  and  will  ooablo  tMt  office  to  fund  2  full*tlM  aquIviltoC 
workyttra.  Tfiii  mUI  allow  tha  office  to  affectively  carry  out  tta  appatlote  prograai.  fhe  Office  of  tfte  Solicitor  Cerwrel  budget  coneUta  aliaoet  entirely  of 
i^KootroUable  iteae,  printing  cotta,  ervf  pereomel  cotta.  Abeorptlon  of  thia  pay  raiae  again  in  1992  would  require  the  office  to  decreate  ita  progran  by  2  full' 
tine  equivalent  uorkyeara,  which  will  (nfenalne  the  eff activeneaa  of  the  office'a  ■iaaioo. 

In  1991,  we  will  have  to  reduce  our  full'tiwa  equivalent  workyeara  by  2  in  order  to  field  the  1991  pay  raiae  abeorptfon.  Thia  will  be  accoqpHahed  by  increaaing  our  laptea 
between  depart  urea  and  trrivtia.  Since  the  Court  doet  not  readily  grant  eatenaiorq  of  tine  to  file  caaea,  our  attorneya  will  be  required  to  increaae  their  work  achedUlet 
to  nett  the  atrlr^gcnt  Court  deadi  inet.  Jf  It  la  reatored  In  1992,  we  would  be  able  to  f  i  ll  our  pcaltiona  anre  quickly  and  our  attorney*  will  rwt  be  required  to  increaae 
their  work  achedulet  to  aeet  the  Court'a  deadline*.  We  have  elready  reduced  our  ateff  to  the  "bare  bonee"  level. 

The  requeat  of  tS9,000.00  provfdea  funding  for  16  attorneya  currently  on-board  to  convert  to  the  AO  pay  eytte«.  Thia  increeaa  la  baaad  on  the  wedien  difference  (S2,420) 
in  eelery  between  the  GS  arid  AO  pay  ayataai  for  attorneya  of  cofqwrabte  length  of  aervice.  Ihia  la  the  firat  year  requirataent  for  e  propoeed  2-yte'‘  convtralon  to  the 
AO  pey  tyttOM.  teceuae  thia  la  a  relatively  ainor  requeat,  we  did  not  Include  coeta  for  related  beneffta.  The  requeat  for  199S  will  Include  the  raneining  differencea 
between  the  pey  aytteaa,  rwleted  benefita,  end  the  incraeae  nreded  for  the  lifting  of  the  pey  cap  In  January  1991. 

The  requeated  prograa  fncreeae  of  13,000.00  ia  nectaaary  to  aupport  the  Dtfertwnt'a  iaplenentet ion  of  the  Acbiinlatret lon'a  "Menegeaant  9rleritiet  for  the  1992  ludget" 
ea  outlined  in  OMi  acaorendua  (M-90'03>  dated  July  16,  1990  to  atl  Caecutive  Oeperiaenta  and  Agenelea.  The  funding  wilt  be  used  to  apeclffcelly  eddreaa  i^redee  In 
flnenclel  aanegeaent  ayatens  coralatent  with  the  Adblnlatretlve  lor^-atendlng  goela  for  conaol  I  dating,  upgrading  end  aodernlilng  •  aingte  integrated  financial  aenegeaant 
ayatea  within  each  agency,  with  full  iaplaaentatlon  of  the  Core  flnenclel  Requireaenta,  the  Standard  ledger  artd  capable  of  producing  auditable  financial  ttetaaenia. 


(Oollart  in  thousands) 


Or»aniiation  Office  of  th«  SoMcitOf  C«nefat 


Dacition  Unit  ?OS<M1  fedcrai  tooetlate  Activity 


_ Pcquest  Level _ 

Pos  _WY 

Ajaount 

Positions  by  Type 

Attorney 

Pay  raise  absorption 

Subtotal 

Hi 

2 

1  39 

13S 

Other  Services 
subtotal 

5 

Total 

77T  ^ 

sTm 

Peacf^otTOT)  of  cost  tnpute 

The  aubaifiion  irciudts  program  ircraaan  of  M6.000  for  the  fifty  percent  portion  of  the  pay  fane  abeorbed  in  t991--these  resources  wiU  fv^  2  full*tl«e  eojivalent 
Morkytars;  and  139,000  for  converting  16  attorneys  currently  or  board  to  the  AD  pay  systaa.  t<h>ch  witl  1\rd  satanes  of  attorneys.  The  request  of  15,000  for  upgrades 
to  the  financial  Wartagement  Systvaa  Hill  <ncreatc  other  services  areas. 


CX> 

oo 

o 


<0«lUr»  in 


11  f*f»onntt  CouptoMtion .  SO  U,SS6 

12  Mrtomtl  bantfitt .  <MS 

II  lanafita  to  fonwr  poroomal .  2 

21  Trivtl  and  tranape<tation  of  partona .  10 

22  Tranapoflation  of  thinga .  28 

23.1  CSA  iant . 

25.3  Ccmifcationa,  utiMtita  and  aiacal lanaoua  c^argM..  265 

26  Printing  ard  raproduction .  561 

25  OtKar  tarvicta .  176 

26  S^Uaa  and  Mttr fall .  37 

31  Equipaant .  28 


Total  obligationa 


50  6,550 


Wofitvaara  *awtf>t 


laorkvaara 


Workvaara  6aPLr>t 


12,716 

56 

83.018 

2 

8302 

563 

559 

16 

2 

2 

10 

10 

33 

36 

i 

652 

686 

32 

292 

300 

8 

576 

608 

36 

206 

232 

28 

38 

60 

2 

25 

26 

1 

6,809 

56 

5,313 

2 

626 

(Doliars  1 


lt«i 

M  pay  fixrtaac . 

Afaaorptfon  of  prior  ytir  pay  railt . 

Total  workyaara  and  peraomal 
coacwniatfon . 

Paraomal  bantf ita . 

Othtr  tarvlcaa . . 

Total  pro9faa  Horkyaara  and  otli9«T^ona 
Chanda*  raquaatad,  1992 . 


Attorneyt.  (905) . 

Partle^tl  $pecia\1tt«  (950) . 

Other  L»«al  and  eindred  (900-996) . 

Cen.  ikjifn..  Clerlcat  and  OfMce  Svc.  (300-399) 


UaaMngtor), 


Tax  Plvigjgn 

salaries  and,  expenses.  General  Legal  Activities 
Crosswalk  of  1991_Chajiaes 
(Dollars  in  thousands) 


1991  President's 
Budaet  Reouest 

Approved 

Reprogrammings _ 

1991  Program 
Suppmementals 
_ Reguested _ 

1991 

Appropriation 
-  Anticipated _ 

Acblvity/progr^a 

E&&1. 

WY  Amount 

Pos. 

Anoint 

Pos. 

WX 

Amount 

Pos. 

WY 

Amount 

Federal  appellate  activity 

98 

93  $6,522 

. . . 

.  .  . 

$62 

98 

93 

$6,584 

Criminal  tax  prosecution 

120 

117  8,422 

. . . 

12 

6 

746 

132 

123 

9,168 

Civil  tax  litigation 

339 

330  29,300 

. . . 

. . . 

.  .  . 

246 

339 

330 

29, 546 

Management  and  administration 

IQl  6.243 

*  ■  * 

■t.t  ll 

AXJL 

J_I_L 

m 

Total 

652 

643  50,487 

.  • , 

12 

6 

1,086 

664 

649 

51,573 

SupDleaentala  Requested;  A  1991  supplemental  request  for  12  positions,  6  full-time  equivalent  vorkyears  and  $676,000 
in  budqet  authority  is  necessary  to  address  financial  institutions  fraud  litigation. 

In  addition,  $410,000  in  supplemental  funding  is  required  to  cover  the  costs  associated  with  a  decision  by  the  Judicial  Conference 
to  raise  by  over  50  percent  the  fees  paid  by  the  Federal  Government  for  transcription  services  in  1991. 


T«n  Pk»l»ion 

g»Urigt  •nd  tupentei.  central  L»q<L_ Actlvltlf 
(Dollar!  in  thouiande) 


1991  aa  r*<|u*atrd . 

1991  Proqran  aupplMaantal  raquaatad  . 

1991  appropriation  antlclpatad  . 

Handatorp  Lncraaaaat 

Ona  additional  cowpanaabla  day  . 

Annualitation  o(  1991  pay  raiaa  . 

1992  pay  raiaa . * . 

Hithin-grada  incraaaaa  . 

Annuaiiaation  o(  1991  prograa  aupplaawntal  .  .  . 

Eaacutiva  laval/SCS  pay  incraaaa  . 

Haaitfi  banatita . . 

Fadaral  Eiaployaaa  Aatiraaant  Eyataai  (FEAS)  .  .  . 
Fadaral  Inauranca  Corporation  Act  (FICA)  .... 

Travail  Milaa^a  . 

FoataTa  . 

Covarnaant  Printing  Ofdca  and  Dapartaant  printing 

Eatployaa  data  and  payroll  aarvica . 

Sacurity  invaatigationa  .  .  . 

Sacvrity  ra invaatigationa  . 

CSA  rant  . 

C5A  racurrlng  raladniraabla  aarvlcaa . 

Canaral  pricing  laval  adjuatawnt  . 

Total,  Mandatory  incraaaaa  . 

Dacraaaaai 

Unawploypant  co«panaation  . 

Financial  oparationa  aarvica  . 

Aon*racurrlng  dacraaaaa  -  1991  auppiasantal  .  .  . 
Total,  dacraaaaa  . 

1992  baaa  . 


Parxi 

irork- 

ESftj. 

ItAU 

Aaiount 

6S2 

64J 

SSO,487 

JiZ 

-.-ft 

1.086 

664 

649 

S1,S7J 

160 

212 

1,001 

100 

*6 

600 

149 

142 

76 

10 

9 

11 

4 

7 

6 

166 

114 

146 

JLU. 

j-ki. 

_ m 

6 

1,694 

'1 

-24 

JLU. 

a.i  L 

»  »  * 

€64 

ftift 

iftiQZft 

latiiaaf  ■_ter_PtOQraw 

canaral  Tax  Mattarai 

Fadaral  appaliata  activity 
Crlakinal  taa  proaacution 
Civil  tax  litigation 
Aanagaaiant  and  adainiatration 
Total 

Paiixburaabia  workyaara 
Total 

Othar  worhyaarai 
Ovartina 

Total  companaabla 
workyaara 


1990 

__aa  Enact  ad 

1990  Actual _ 

1991  Appropriation 
_ Antlcioatad _ 

_ 1992  Baaa _ 

-  199 

2  lat 

iJMta  ■  _ 

Pam. 

Pam. 

Pam. 

Pam. 

Para. 

Pam. 

KX 

Aawunt 

Poa. 

HI 

tafiUJlft 

Poa. 

VI 

Aiaount 

Pgfi 

KX 

Aaiount 

Poa. 

WL 

Aaiount 

Poa. 

KX 

fiOfilUli 

96 

92 

$6,191 

96 

92 

16.191 

96 

91 

$6,684 

96 

91 

$7,000 

101 

96 

$7,164 

6 

1 

$184 

120 

117 

7.792 

120 

117 

7,792 

112 

121 

9,166 

112 

129 

10,044 

160 

116 

11,216 

18 

9 

1,174 

119 

117 

22.711 

119 

117 

22,711 

119 

110 

29,646 

119 

110 

11,144 

166 

lie 

12,677 

16 

6 

1,211 

„>* 

IQl  * 

-fti  Mfr 

Jtl 

.»^»ft 

...?5 

ISl 

6,276 

m 

6,690 

Ifii 

4-1-1. 

JLJ-4. 

1.414 

666 

629 

42,244 

666 

629 

42,244 

664 

649 

61,671 

664 

666 

66,076 

701 

676 

69,261 

19 

20 

4,206 

J12 

JL2 

U2 

JL2 

-12 

641 

641 

661 

667 

667 

20 

_5 

_A 

_5 

1 1 « 

646 

646 

666 

672 

692 

20 

gftlflrigg  and  Sxp^ngga.  -G^agxjl.-Uqal  Activltigg;  l5-Qi2aj:fi-’l.rl52 

FedferaX  Appellate  Activity  *2  Tax  Q1 


Long  Range  To  enforce  uniforaly  and  equitably  the  tax  laws 

Major  Object lw» 

To  naintain  the  hlqh  caliber  of  the  Governaent's  written  and  oral 
petitions  required  by  the  Solicitor  General  for  submission  to  the 

To  reconaend  appeal,  in  appropriate  clrcuastances,  of  adverse  Tax 


in  appeals  taken  to  the  Federal  and  State  appellate  courts. 

advocacy  in  tax  cases  on  appeal  and  to  prepare  briefs  and 
Supreme  Court. 

Court,  Claias  Court,  District  Court,  and  State  court  decisions. 


To  persuade  the  courts  to  adopt  fair  and  consistent  interpretations  of  complex  new  tax  statutes,  Lncludinq  provisions  of  the  Tax 
Reform  Act  of  1986  and  the  1988  Taxpayer  Bill  of  Rights,  in  all  cases  litigated  in  the  appellate  courts. 

To  furnish  legal  advice  and  other  litigation  support  to  the  IRS,  the  U.S.  Attorneys*  Offices,  and  other  sections  of  the  Tax 
Division. 


Bass  Prggffti  Rescript Ion i  Federal  Appellate  attorneys  litigate  all  Federal  civil  tax  cases  appealed  to  the  United  states  courts 
of  appeals  and  State  appellate  courts.  Tax  Division  appellate  attorneys  also  prepare  drafts  of  all  tax  pleadings  and  briefs  filed 
by  the  Solicitor  General  in  the  Supreme  Court  and  make  recommendations  to  the  Solicitor  General  regarding  the  advisability  of 
filing  (1)  appeals  In  tax  cases  lost  by  the  Government  in  the  District  Courts,  the  Claims  Court,  the  Tax  Court,  and  State 
courts;  and  (2)  petitions  for  certiorari  In  tax  cases  lost  by  the  Government  In  the  appellate  courts.  In  addition,  the  Division's 
Federal  Appellate  attorneys  handle  the  appeal  of  Freedom  of  Information  Act  and  Privacy  Act  cases,  civil  tort  suits  which  involve 
IRS  officials,  and  cases  involving  Inter-^qovernmental  immunity.  They  are  alao  called  upon  to  prepare  briefs  for  the  United  States 
as  amicus  curiae  in  private  lawsuits,  in  which  issues  affecting  the  interests  of  the  IRS  are  presented,  or  in  whic^  the  courts 
otherwise  invite  the  Government's  views  on  tax-related  questions,  including  private  ERISA  litigation  and  State  and  local  tax 
litigation  in  which  Federal  Constitutional  Issues  are  presented. 


R- J 


tabic: 


The  accompl ishiflents  of  the  Federal  Appellate  Activity  program  are  summarized  in  the  following 


Lterg 

1989 

1991 

Change 

Base 

Level 

Change 

Request 

Level 

1.  Appellate  Caseload: 

a.  Pending,  Start  of  Year . 

963 

924 

944 

22 

966 

966 

b.  Received . 

701 

693 

742 

52 

794 

794 

c.  Closed . 

740 

673 

720 

50 

770 

39 

809 

d.  Percent  Government  Wins . 

901 

90% 

90% 

90% 

90% 

2.  Work  Products: 

a.  Main  Briefs . 

595 

620 

635 

40 

675 

675 

b.  Reply  Briefs . 

115 

130 

140 

10 

150 

150 

c.  Briefs  in  Opposition . 

15 

10 

10 

.  .  . 

10 

10 

_ _  d.  Oral  Arguments . 

D20 

345 

395 

5 

400 

400 

e.  Memoranda . 

540 

580 

600 

600 

600 

f.  Dispositive/Hot  ions . . . 

150 

160 

165 

165 

165 

Explanation 

This  data  is  derived  from  the  Tax  Division 

s  automated 

monthly  report 

of  case 

receipts,  closings, 

and  related 

statistics. 

1989 

statistics  reflect  actual  end  of  year  caseload.  1990  caseload  estimates  are  projections  based  upon  eleven  months  of  data  on 
actual  case  receipts  and  closings.  1991  and  1992  projections  are  based  upon  data  received  from  the  IRS'  automated  case  tracking 
system,  as  well  as  internal  statistics  regarding  the  Division's  civil  trial  docket. 

giqnificflQt..gaseg 

While  caseload  statistics  are  helpful  in  appraising  the  productivity  of  our  Federal  Appellate  attorneys,  and  of  Tax  Division 
attorneys  in  general,  case  examples  provide  a  better  understanding  of  the  nature  and  revenue  impact  of  the  litigation  conducted  by 
the  Tax  Division.  The  following  examples  demonstrate  the  critical  role  played  by  Federal  Appellate  attorneys  in  protecting  the 
pub] ic  f isc. 

The  cases  handled  by  the  Division's  Federal  Appellate  Section  are  marked  by  their  extraordi.nary  complexity  and  administrative 
Importance.  For  example,  in  Pnltsd  States  v.  Qoodvssr  Tlrs  i  Rubber  Co« .  the  Supreme  Court  granted  certiorari  to  review  a 
decision  in  favor  of  the  taxpayer,  and,  in  an  unanimous  opinion,  ruled  in  favor  of  the  Government.  The  Court  held  that  the  term 
"accumulated  profits,"  as  used  in  the  Internal  Revenue  Code's  definition  of  the  foreign  tax  credit,  should  be  defined  by  reference 
to  the  tax  laws  of  the  United  States  rather  than  by  reference  to  the  tax  laws  of  a  foreign  country,  as  the  Court  of  Appeals  for 
the  Federal  Circuit  had  held.  The  Appellate  section's  victory  in  Ocodvesr  saved  the  Treapury  approximately  $1  billion. 


SlBllarly,  in  Colon Li f  Inauraaca  v.  g.owp.i.t.tigaiI >  Appollate  Section  attorneys  convinced  the  Supreae  Court  that 
*'cedinq  coaaissions"  payable  on  reinsurance  transactions  are  not  deductible  in  full  at  the  outset  of  the  transaction,  but  aust  be 
aaortized  over  the  life  of  the  reinsurance  agreeaent.  This  decision  rendered  non-deductible  the  ceding  coaaissions  payable  on 
soae  $400  billion  in  life  insurance  that  is  reinsured  annually  in  this  country,  thereby  providing  the  Federal  Treasury  tens^  and 

possibly  hundreds  of  Billions  of  dollars  of  additional  revenue. 

Tax  litigation  touches  virtually  every  facet  of  our  nation's  econoay  --  froa  cases  involving  the  tax  treataent  of  bonds  used  in  a 
leveraged  buyout  to  cases  involving  the  priority  of  the  Covernaent's  tax  claia  in  bankruptcy  when  the  same  corporation  fails  under 
the  weight  of  excessive  debt.  The  Appellate  Section  has  begun  to  experience  the  fall-out  froa  the  sudden  collapse  of  the 
corporate  takeover  frenzy  that  dazzled  Hall  Street  in  the  1980s.  For  exaaple,  in  gecurities  and  Kicbanqe  Co— ission  (SBC)  v. 
Levine,  the  Second  Circuit  ruled  that  the  XRS  had  a  valid  lien  against  the  assets  in  a  receivership  established  by  insider-trader 
Dennis  Levine  after  his  illegal  activities  were  discovered.  Levine,  as  part  of  the  arrangeaent  reached  with  the  SEC,  agreed  to 
repatriate  approxiaately  $11.5  aillien  then  held  in  Bermuda  to  a  receivership  to  pay  "any  and  all  claias"  against  hia.  Rejecting 

competing  claims  by  the  SEC  to  these  funds,  the  Second  Circuit  held  that  the  lien  perfected  by  the  Internal  Revenue  Service 

attached  to  the  repatriated  funds  prior  to  the  time  that  the  receivership  was  established  and  that  the  Sei^vice's  lien  took 
priority  over  the  claias  of  the  SEC.  The  Levine  case  followed  the  Appellate  Section's  victories  in  over  a  dozen  cases  involving 
the  deductibility  of  losses  relating  to  commodity  futures  straddles  placed  on  various  Chicago  and  London  exchanges.  The  Appellate 
Section's  efforts  in  these  straddle  cases  saved  the  Federal  Treasury  approximately  $$  billion. 

Like  the  other  components  of  the  Tax  Division,  the  Appellate  Section  has  witnessed  a  marked  increase  in  bankruptcy  cases.  For 
example,  in  Koa  Pair  gnterprises.  lae.  v.  Oalted  Btates.  the  Supreme  Court  reversed  the  Sixth  Circuit  and  allowed  the  Government 
to  recover  post-petition  interest  on  a  pre-petitlcn  claim  that  was  secured  by  a  tax  lien  on  property,  the  value  of  which  exceeded 
the  amount  of  the  claia.  The  decision  in  Roa  Pair  will  mean  increased  recoveries  in  many  of  the  more  than  19,000  bankruptcies  now 
handled  annually  by  the  Tax  Division.  In  its  1989-1990  term,  the  Supreme  Court  decided  in  the  Government's  favor  one  other 
important  bankruptcy  case  handled  by  the  Appellate  Section,  Beoiar  v.  Oalted  Btates.  which  involved  attempts  by  bankrupt  employers 
to  recover  from  the  Federal  Treasury  amounts  that  had  been  paid  to  meet  withholding  tax  liabilities.  This  case  is  exceptionally 
important  because  it  will  staunch  the  loss  of  hundreds  of  millions  in  withheld  taxes  incurred  when  the  employer  withholding  agent 
goes  into  bankruptcy. 

Sometimes  the  revenue  impact  of  a  case  handled  by  our  Federal  Appellate  attorneys  is  not  immediately  apparent.  Such  a  case  was 
True  V.  Onited  Stmtem.  in  which  the  issue  was  whether  the  taxpayer  was  entitled  to  deduct,  as  ordinary  and  necessary  business 
expenses,  civil  penalties  imposed  for  the  unlawful  discharge  of  oil  in  violation  of  the  Federal  Pollution  Control  Act  Amendments 
of  1972,  Reversing  the  District  Court's  decision,  the  Tenth  Circuit  ruled  that  deduction  of  the  environmental  penalties  was 
barred  by  a  provision  of  the  Internal  Revenue  Code  that  precludes  a  deduction  "for  fines  or  similar  penalties  paid  to  a  government 
for  the  violation  of  any  law."  Although  the  case  directly  involved  only  a  $1,300  penalty,  the  Appellate  Section's  victory  in  True 
and  in  a  similar  case,  Colt  Industries^  Ino.  v.  Pnlted  Btates.  will  allow  the  Internal  Revenue  Service  to  fend  off  hundrads  of 
millions  of  dollars  in  taxpayer  claims.  (For  example,  the  Government  is  currently  seeking  over  $700  million  in  fines  from  Exxon 
for  the  environmental  damage  caused  by  the  Exxon-Valdez  oil  spill).  These  cases  illustrate  that  the  litigation  conducted  by  the 
Tax  Division  represents  the  tip  of  an  enormous  iceberg  --  a  single  case  or  series  of  cases  may  establish  judicial  precedents  that 
affect  thousands  of  taxpayers. 


Deci-sion  Unit  Funding  Le/el  Re<rjii.f etr^nt 9 
(Dollars  in  tho-jsands) 


Organitation 


Decision  Unit  2Tax01  federal  Appellate  Activity 


1990  ' 

1991  : 

1992 

resource  Pecu 1 rements 

1 

[ 

Base  Level 

Req*jest  Level 

i 

Change  ' 

Cum . 

Change  | 

Cum . _ 

BUDGET  AUTHORITY 

55,499  1 

56,193  ! 

56,584 

5416  [ 

57,000 

5384  ^ 

57,384 

OUTU^YS 

5,417  ’ 

6,131  ! 

6,518  1 

412  ! 

6,930 

3C6  1 

7,235 

Appropriated  Positions 

95  1 

98  I 

98 

j 

1 

98 

f  5  ' 

f  1 

103 

Workyeare: 

i 

i 

i 

i 

[  i 

Full-time  Permanent 

84  i 

91  ' 

92  i 

...  * 

92 

i  ^  1 

95  i 

Othe  - 

1  ! 

1  ‘ 

1 

_ 1  i 

SuL'^tal 

9  2  "T 

93  j 

...  1 

93 

^  I 

96  1 

Overt  me/Holiday 

.  .  .  i 

— i- 

. . .  ! 

i  t 

Total 

92_ 

93  ^ 

93 

i  3  ' 

96  J 

PfOQrsw  Chenqee;  For  19^2,  the  Tax  Division  re^Tuests  S  positions,  3  full-time  e<rjivalent  worhyears,  and  S30l,000  in  nev  budget  •uthority  for  its  Appellate 
litigation  progran.  The  enhancements  will  enable  the  Division  to  hire  4  attorneys  and  1  support  staffer  to  deal  with  a  growing  number  of  appeals  involving 
over  $1,000,000  each. 

In  addition,  a  total  amount  of  593,000  is  required  to  enable  the  Division  to  allocate  more  travel  funds  for  major  cases  where  litigation  tea-me  are  assigned 
to  handle  the  multiple  iasues  involved  in  the  appeal  that  were  deferred  due  to  the  absorption  of  the  1991  pay  raise. 


B-f> 


KAjmcAfii-  lymATiYi 


A.  PffBt  th#  rutmti  Current  Statistics  K»q«<lipq  L>rg<*DolHir 

The  Tax  Division's  Appellate  Section  defends  the  United  States  in  all  Federal  tax  cases  appealed  to  FcKleral  and  State  appellate 
courts.  Under  the  supervision  of  the  Solicitor  General,  the  Appellate  Section  also  prepares  drafts  of  Suprese  Court  petitions  for 
certiorari,  briefs  in  opposition  to  the  grant  of  certiorari,  and  briefs  on  the  serits. 

The  workload  of  the  Appellate  Section  is  dependent  not  only  on  the  number  of  appeals  taken  but  also  on  the  coaplexity  of  cases, 
with  coaplexity  often  coses  enoraous  revenue  implications.  For  exsaplSf  la  FY  ifSf,  the  Appellate  Seetloa  baadled  about  a  dosea 
cases  prsseatlag  six  issues  that  the  lateraal  Aevenue  Service  has  estiBated  will  deteraine  the  oatooae  is  eases  iavolviag  over 
$lS.d  billion  in  revenues  for  the  tax  systea  as  a  whole.  These  cases  -present  such  questions  as  whether  banks  say  be  entitled  to  a 
foreign  tax  credit  for  fees  paid  on  Bratilian  loans;  whether  oil  coapanies  are  required  to  pay  taxes  on  benefits  received  trhen 
their  operations  in  Iran  and  Kuwait  were  nationalized;  and  whether  banks  can  aaortize  the  value  of  their  customer  relationships. 
Other  appeals  are  iaportant  because  they  aay  control  thousands  of  cases  pending  administratively ,  For  example,  in  the  Eleventh 
Circuit  appeal  in  acrton  Hoaea,  Inc,  v.  Pnited  Staten,  the  Tax  Division  has  argued  that  the  courts  do  not  have  jurisdiction  to 
review  an  IRS  rcfu&al  to  abate  131,245.41  in  interest  under  Section  6404(e)  of  the  Code,  a  new  statutory  provision.  The 
importance  of  this  case  lies  not  in  the  amount  at  stake,  but  in  the  fact  that  about  12,000  claims  for  abatement  have  been  filed  by 
taxpayers  within  the  last  three  years. 

In  1935,  the  Office  of  Chief  Counsel,  IRS,  established  an  Industry  Specialization  Program  (ISP)  to  support  an  existing  IRS  < 
initiative  designed  to  identify,  develop,  and  resolve  significant  industry-wide  issues.  In  1968,  the  ISP  function  was  merged  into 
a  newly-instituted  Large  Case  Program,  which  also  supports  the  IRS'  Coordinated  Exam  Program  (an  audit  program  that  targets  large 
corporations) .  All  these  initiatives  were  instituted  because  the  Service  determined  that  less  than  2%  of  the  oases  being 
investigsted  by  the  IRS  involved  more  than  60%  of  tho  revenue  at  issue.  For  example,  according  to  internal  IRS  statistics,  the  FY 
1987  docket  of  the  Tax  Court  included  88,873  cases,  within  that  doc)cet,  however,  were  1,599  cases  (1.8%  of  the  total  docket)  that 
involved  approxisately  616  billlom  in  tax  deficiencies  or  nearly  80  percent  of  the  total  deficiencies  at  issue  in  the  entire  Tax 
court  docket.  In  FY  1988,  similar  large-dollar  cases  represented  81.6%  of  the  Tax  Court's  total  docket  value  of  $22.1  billion, 

and  in  FY  1989,  such  cases  represented  83.2%  of  the  $23.2  billion  at  issue.  The  IRS  has  indicated  that  this  trend  will  continue 

as  cases  under  the  Large  Case  Program  move  to  litigation. 

The  cases  arising  from  the  Service’s  Large  Case  Program  are  now  moving  into  the  appellate  courts.  This  is  reflected  not  only  in 

the  multi-billion  dollar  cases  discussed  above,  but  also  in  statistics  kept  by  the  Appellate  Section  on  the  overall  complexity  of 

its  docket.  Baoh  ease  received  by  the  Appellate  8eotlon  is  rated  on  a  i-5  scale,  with  **5  weight”  reprenenting  the  most  complex 
cases.  In  FT  1964,  the  Appellate  Section  had  93  ”5  waight”  eases,  rspresenting  6.6  percent  of  its  docket;  by  the  end  of  FI  1969, 
however,  the  Appellate  Section  had  126  such  casss,  repreaanting  ovar  14.9  pereant  of  its  docket.  During  this  period,  the 
Appellate  Section  has  experienced  a  marked  decrease  in  "tax  protester”  appeals,  cases  that  typically  are  disposed  of  with  minimal 
investment  in  briefing.  Thus,  while  the  overall  number  of  cases  in  the  Appellate  Section  has  declined  in  the  past  several  years, 
the  number  of  cases  requiring  extensive  briefing  has  increased  drav:£t lea J ly .  Appellate  staffing,  however,  has  not  been  expanded 
commensurately. 


B-7 


Tax  Division  and  IFS  statistics  Indicate  that  the  trend  tow■^rds 
larger  cases  will  continue.  Most  tax  appeals  are  taken  from 
the  decisions  of  three  courts;  the  U.S.  Tax  Court,  which 
produces  approxisately  half  of  the  Appellate  Section's  docket; 
and  the  U.S.  District  Courts  and  the  U.S.  Ciains  Court,  which 
provide  the  other  half.  As  a  result  of  the  IRS'  Large  Case 
Progran,  the  nuBt>er  of  cases  in  those  courts  involving  «ore 
than  $500,000  has  increased  rapidly.  As  reflsotsd  in  the 
sccospsayiDg  chart,  cases  in  tbs  O.fl.  Tax  court  involvlag  ovsr 
alllion  bava  svallad  froa  2«l  in  FT  I9t7  to  313  in  PT  1T0I, 
a  30  parcant  incraaas  ovar  two  yaara.  Tba  Tax  Court's  currsnt 
dockst  inoludas  19  cssss  which  involvs  ovsr  lico  aillion; 
collsctivaly  thsss  cssss  sra  worth  $9.9  billion.  During  tbs  py 
1997  •  1999  tias  psriod,  ths  Duabsr  of  cssss  in  ths  District 
Courts  involving  aors  thsn  $900,000,  has  alao  increaaad  froa 
149  to  179,  an  19%  increasa.  Thirty-ona  of  thasa  caaas  involva 
Bora  than  $10  aillion  aach.  Tha  Claiaa  Court  now  has  199  larga 
cases  on  its  dockst  with  $1,429  billion  dirsctly  st  issue. 

It  takes  these  trial  courtr.  on  average,  between  l  and  2  years 
to  Move  these  large  cases  to  decision.  Thus,  it  is  alsost 
certain  that  this  additional  wave  of  large^dol lar  cases  will 
reach  the  Appellate  Section  In  late  FT  1991.  Added  to  this  aix 
will  be  at  least  20>30  appeals  involving  so-called  "mega 
bankruptcies”,  cases  that  are  expected  to  arise  out  of  the 
collapse  of  corporations  whose  purchases  were  financed  with 
junk  bonds.  (These  cases  are  discussed  in  detail  under  the 
segaent  entitled  "Bankruptcy  Cnforceaent  Initiative",  a  progran 
change  for  our  civil  Trial  coaponents) .  These  bankruptcy  rases 
aove  quickly  through  the  courts  —  often  it  is  a  aatter  of 
Months  (and  soaetlaes  weeks)  between  the  tiae  such  a  bankiuptcy 
is  initiated  and  the  tiae  that  a  aatter  is  appealed.  Tha 
daaaDds  of  handling  thasa  larga  caaas  will  far  axoaad  tha 
currant  capabilitiaa  of  tha  Appallata  Saetion. 


B«  Thf  RfiP9aff> _ T>rq»tinQ  tulor  Cnui  with  T<—  Litigation 

To  handle  these  large  cases  effectively^  the  Appellate  Section  will  have  to  abandon  its  tise-honored  practice  of  assigning  only 
one  line  attorney  to  a  case.  Where  Billions  of  tax  dollars,  and  particularly  where  hundreds  of  Billions  or  billions  are  at  stake, 
the  Appellate  Section  cannot  effectively  function  as  it  has  in  the  past.  Many  of  the  large  cases  now  being  received  by  the 
Appellate  Section,  and  the  hundreds  on  the  dockets  of  the  trial  courts,  present  Bultiple  issues  and  would  best  be  approached  by 
assigning  a  teas  of  attorneys  to  a  case,  each  of  whoB  would  have  the  responsibility  for  handling  one  or  two  issues.  Even  where  it 
is  not  feasible  to  split  issues  between  attorneys  in  this  Banner,  the  handling  of  Bany  Bsjor  cases  could  profit  sinply  froB 
assigning  a  junior  attorney  to  assist  the  lead  attorney  in  the  case.  This  approach  would  put  Appellate  attorneys  on  a  par  with 
opposing  law  firas,  which  often  pool  the  talents  of  five  or  sore  attorneys  to  represent  a  client  in  a  large  appeal.  It  would  also 
allow  the  Appellate  Section  to  Bake  optieal  use  of  its  nost  senior  and  experienced  litigators,  whose  tiee  otherwise  could  be 
monopolized  for  several  Bonths  by  a  single  case.  This  team  concept  has  been  employed  by  the  Appellate  Section  with  favorable 
results  in  a  few  selected  cases. 

Without  additional  resources,  the  Appellate  Section  cannot  deal  with  the  major  cases  now  regularly  being  produced  by  the  IRS' 

Large  Case  Program.  Whether  the  teas  approach  is  used  or  not,  the  Appellate  Section  nust  have  additional  resources  to  handle 
these  cases,  lest  Billions  of  dollars  already  expended  by  the  IRS  in  developing  these  cases  be  wasted  for  the  want  of  adequate 
resources  to  defend  those  adainistrative  deteminations  on  appeal.  A  single  loss  la  one  of  these  eeses  eould  destroy  the  fruit  of 
an  entire  ZR8  enforcsBent  Initiative  and  cost  the  Federal  Treasury  billions  of  dollars.  Again,  the  nunbers  speak  for  thensalves: 
$14.7  billion  directly  at  issue  In  313  large  cases  pending  in  the  Tax  Court;  $a.3  billion  in  31  oases  in  the  Oistriot  Courts;  and 
$1.1  billion  in  37  cases  In  the  ClalBs  Court. 

It  is  a  certainty  that  nany  of  these  cases  will  nigrate  to  the  courts  of  appeals  within  the  next  year  and  a  half.  Cnleas  the 
Appellate  Seotion  is  staffed  to  handle  these  appeals  when  they  arrive,  oases  that  should  have  been  von  will  be  lest  and  the 
Federal  Traasury  will  suffer  the  needless  loss  of  hundreds  of  Billions,  If  not  billions,  of  dollars.  The  requested  enhanceaents 
will  enable  the  Appellate  Section  to  deal  effectively  with  these  major  cases,  thereby  ensuring  that  taxes  properly  owed  the 
Government  are  indeed  collected. 


Organization  Tax  Division 


Sc h_cc|yl_e_  of  _  Cost  Inpu 
(Dollars  in  thousands) 


Decision  Unit  2Tax01  Federal  Appellate  Activity 


Request  Level 


Pos 

WJl 

^Qunt 

F'ositions  by  Type 

Attorney 

4 

2 

$92 

Non lega 1 

Administratively  Determined 

1 

1 

11 

Salaries 

Subtota 1 

5 

3 

103 

Personnel  Benefits 

40 

Travel  and  Transportation 

106 

GSA  Rent 

22 

Rent,  Communications  and  Utilities 

4 

Pr 1 nt ing 

2 

Other  Services 

47 

Supplies  and  Materials 

5 

Equipment 

Subtota 1 

UJL— 

281 

Total 

5 

3 

384 

pgscxi^Ugo„gf  Cggt  Jppyta 


_  -  Four  additional  attorneys,  one  clerical  support,  and  $301,000  in  additional 

needed  to  address  the  influx  of  complex,  large^dol lar  cases  produced  by  the  IRS*  Large  Case  Program, 
large  tax  cases  pending  in  trial  courts  with  $22.1  billion  at  issue.  Most  of  these  cases  will  find 
Division*s  Appellate  Section  by  FY  1992. 


budget  authority  are 
There  are  currently 
their  way  to  the 


371 


i -  A  total  of  $83,000  is  required  to  cover  travel  expenditures  for  major  cases  where  litigation 
teams  are  assigned  to  handle  multiple  issues  involved  in  appeals  that  were  deferred  due  to  the  absorption  of  the  1991  pay 
r.nse. 


00 

to 

CO 


ft-io 


Tax  Division 

Salaries  and  expenses.  General  Legal  Activities 


SMgffljiXY-  ot  Desigi^n  Vnit  RgsQMfggg  Clagg 

(Dollars  in  thousands) 


1990  Actual _ 

1991  Estim 

ate 

1992  Estimate 

Increase/Decrease 

Qblect  Class 

WorXycars 

Amount 

worKvears 

Amount 

wor.bMftrg 

Amount 

WfirXyeaEg 

Xmaunt 

11 

Personnel  compensation . 

$3,976 

93 

$4,227 

96 

$4,573 

3 

$346 

12 

Personnel  benefits . 

712 

757 

829 

72 

21 

Travel  and  transportation  of 

136 

145 

252 

107 

persons . 

22 

Transportation  of  things . 

2 

2 

2 

0 

23.1 

GSA  rent . 

725 

770 

835 

65 

23.3 

Communications,  utilities 

and  miscollaneous  charges . 

310 

329 

337 

8 

24 

Printing  and  reproduction . 

12 

13 

16 

3 

25 

Other  services . 

208 

222 

361 

139 

26 

Supplies  and  materials . 

93 

99 

104 

5 

31 

Equipment . 

19 

20 

75 

55 

Total  obligations . 

6,  193 

93 

6,584 

96 

7,384 

3 

800 

&-11 


Tax  Division 

Justification  of  Proaran  and  Perforiajce 
salaries  and  rxpcnses^  General  Legal  Ac^ivitigg;  15-0126-0*1-752 
Criminal  Tax  Prosecution  -  2  Tax  02 


Lonq*Ranqe  Goal;  To  promote  voluntary  compliance  with  the  tax  laws  through  the  investigation  and  prosecution  of  individuals  and 
corporations  which  have  violated  the  criminal  tax  laws. 

Major  Oblectlvest 

To  promote  compliance  with  the  tax  laws  by  investigating  and  prosecuting  criminal  violators  of  those  laws  in  cases  referred  by  the 
IRS  and  the  U.S.  Attorneys'  Offices,  and  to  handle  appeals  resulting  from  these  prosecut ionsT 

To  monitor  and  participate  in  grand  jury  investigations  and  to  review  grand  jury  evidence  to  determine  whether  prosecution  for  tax 
crimes  should  be  authorized. 

To  serve  as  liaison  in  criminal  tax  investigations  and  prosecutions  between  the  U.S.  Attorneys'  Offices;  and  the  Criminal  Investi¬ 
gation  Division  of  the  IRS. 

To  investigate  and  prosecute  cases  arising  from  the  savings  and  loan  crisis  and  to  support  the  U.S.  Attorneys  and  Criminal 
Division  attorneys  involved  in  the  Financial  Institution  Fraud  Initiative  (FIFI). 

To  supervise  and  prosecute  criminal  tax  cases  involving  tax  protesters'  schemes,  money  laundering,  off-shore  banking  operations, 
and  other  criminal  tax  evasion  activities,  including  those  involving  organized  and  white  collar  crime. 

To  protect  the  Federal  Treasury  by  ensuring  that  illicit  tax  shelter  and  tax  evasion  schemes  are  detected,  investigated,  and 
successfully  prosecuted. 


Base  Program  Descrlptlont  By  ensuring  that  the  criminal  tax  laws  and  related  criminal  statutes  are  actively  and  fairly  enforced, 
the  Tax  Division's  Criminal  Tax  Prosecution  program  deters  taxpayer  fraud  and  promotes  voluntary  compliance  with  the  tax  lavs. 
Attorneys  in  the  Criminal  Enforcement  Sections  investigate  and  prosecute  individuals  and  corporations  who  willfully  fail  to  file 
returns,  file  false  returns  or  otherwise  intentionally  evade  their  obligations  under  the  Federal  tax  lavs.  They  also  invastigate 
and  prosecute  tax  violations  arising  out  of  financial  institution  fraud,  narcot ics-related  crises,  organized  crime,  public 
corruption,  and  domestic  and  international  tax  conspiracies.  A  balanced  compliance  program  is  salntained  through  criminal 
investigation  and  prosecution  of  Individuals  and  corporations  in  a  wide  variety  of  industries  and  occupations. 

The  Criminal  Enforcement  Sections  receive  prosecution  and  grand  jury  referrals  in  tax  cases  from  the  IRS  and  screen  them  to  ensure 
that  uniform  standards  of  prosecution  are  employed  and  that  all  criminal  tax  violations  warranting  prosecution  are,  in  fact,  pros¬ 
ecuted.  The  review  of  criminal  tax  cases  by  Criminal  Enforcement  Sections'  attorneys  contributes  to  the  high  overall  quality  of 
criminal  tax  prosecutions  and  results  in  better  than  m  fS%  convlotlen  rate,  essential  to  deter  taxpayer  fraud.  Authorized  prose¬ 
cutions  arc  handled  either  by  the  U.S.  Attorneys,  or,  in  complex  or  significant  cases,  by  the  Tax  Division's  own  Criminal  Enforce¬ 
ment  attorneys.  Even  when  not  prosecuting  a  case.  Criminal  Enforcement  attorneys  provide  legal  advice  to  the  U.S.  Attorneys* 
Offices  on  a  wide  range  of  issues  and  monitor  the  status  of  criminal  tax  cases  that  have  been  referred  to  those  offices. 


Accoap 

t^ble; 


I  Workload  accomplishments  of  the  Criminal  Tax  Prosecution  pro<3ran  are  summarized  in  the  followinq 


im. 


Base  Request 


1989 

1990  _  1991 

Chanoe 

Level 

Change 

Level 

Cases  Subi. 

$  i  ^ 

Cases  Subi .  Cases  Subi . 

9  t 

Cases  Subi . 

t  § 

Cases  Subi . 

$  i 

Caseys  Subi . 

/  / 

Cases  Subi . 

1 . 

Cases  Received 
a.  Complex 

778 

1,051 

793 

1,114 

833 

1,170 

58 

82 

891 

1,252 

891 

1,252 

b.  Non-complex 

137 

140 

132 

124 

139 

141 

10 

149 

151 

149 

151 

c.  Outgrowths 

551 

950 

490 

784 

515 

823 

36 

551 

573 

881 

551 

881 

d.  Returned  for  Supp 

—111 

—121 

—211 

. 

—111 

—111 

JU 

J21 

—111 

—111 

—111 

399 

Total  Cases  Received 

1,689 

2,470 

1,651 

2,377 

1,735 

2,507 

121 

669 

1,878 

2,683 

1,856 

2,683 

2. 

Total  Grand  Jury 
Investigations  Received 

584 

1,649 

548 

1,886 

564 

2,018 

39 

141 

€03 

2,159 

603 

2,159 

3. 

Closings 
a.  Cases 

1,114 

1,734 

1,297 

1,999 

1,362 

2,099 

41 

63 

1,403 

2,162 

70 

108 

1,473 

2,270 

b.  Grand  Jury 

Investigations 

400 

1,371 

361 

1,152 

379 

1,210 

11 

6 

390 

1,246 

20 

62 

10 

1,  308 

EKPlftJiatign 

Workload  etatistics  were  obtained  from  the  Criminal  Appeals  and  Tax  Enforcement  Policy  (CATEP)  Section,  which  maintains  the 
Division's  automated  case  reporting  and  tracking  system  for  criminal  tax  matters.  FY  1989  data  reflect  actual  end>of-year 
caseload.  PY  1990  estimates  are  based  on  a  projection  of  eleven  months  of  actual  case  receipts  and  closings.  Estimates  for 
FY  1991  and  FY  1992  are  based  upon  Internal  data,  statistics  received  from  the  Criminal  Investigation  Division  of  the  IRS,  and 
information  received  from  the  Office  of  Rational  Drug  Control  Policy. 

SAgnUKfliit  Cftgeg 

The  Tax  Division's  Criminal  Enforcement  Sections  are  responsible  for  authorising  grand  jury  investigations  and  prosecutions  of  tax 
crimes  and  for  investigating  and  prosecuting  criminal  tax  cases.  The  Tax  Division  has  long  recognised  that  the  deterrent  effect 
of  successfully  discovering  snd  prosecuting  criminal  tax  violators  is  critical  to  maintaining  the  public's  compliance  with  those 
laws.  Accordingly,  the  Tax  Division  has  traditionally  sought  significant  and  visible  prosecutions  to  serve  as  warnings  to  those 
who  might  be  tempted  to  evade  their  fair  share  of  tax.  Our  Criminal  Enforcement  attorneys  have  also  participated  extensively  in 
enforcement  programs  involving  criminal  tax  violations  stemming  from  public  corruption,  organized  crime  activities,  narcotics 
trafficking,  and,  most  recently,  financial  institution  fraud. 


B-n 


The  Crieinal  EnforccKcnt  Sections  have  been  heavily  involved  in  **Opsratioe  lllwiDd**,  the  investigation  into  alleged  bribery  of 
Defense  Depart»ent  officials  by  private  consultants  and  contractors,  seeking  information  on  Government  contracts.  In  19B9,  Tax 
Division  Criminal  Enforcement  attorneys  obtained  highly  publicized  guilty  pleas  from  Charles  r.  Omrdmer,  James  O.  Ifaal,  Xanoeth  r. 
Brooke,  amd  Omrlamd  L.  Tomlin,  Jr.,  all  officials  of  corporations  that  were  involved  in  atteapts  to  influence  the  award  of  Navy 
defense  contracts.  More  recently,  Criminal  Enforcement  attorneys  participated  in  the  investigation  that  resulted  in  the 
conviction  of  Villiam  M«  Oalwia  on  a  series  of  tax  and  bribery  charges  stemming  from  his  role  in  bribing  Navy  and  Air  Force 
officials  in  an  effort  to  obtain  Government  contracts.  Galvin  acted  as  a  conduit  passing  bribes  and  contract  information  between 
military  contractors  and  high-ranking  Defense  Department  officials.  He  failed  to  report  the  illegal  income  that  ha  received  from 
the  ccntractcrs.  Oalvim's  vam  the  3<th  eonvictioD  obtained  through  the  "Operation  Xllvind**  investigation. 

other  Criminal  Enforcement  attorneys  chalked  up  major  successes  working  with  the  Dallas  Dank  Fraud  Task  Force.  In  fact,  17  of  the 
59  coBvictlonm  obtained  by  that  Tank  Force  have  been  beaed,  at  least  in  part,  on  tax  charges.  Among  the  high-profile  convictions 
obtained  by  our  attorneys  were  those  of  Vellington  O.  Rothvell  and  Roaaell  Vaataoreland,  figures  prominently  involved  in  the 
demise  of  the  ill-fated  Ternon  Bavinga  and  Loan  Aaaoeiation,  and  Jamas  HcLain,  a  major  Texas  developer  and  financier.  More 
recently,  our  Criminal  Enforcement  attorneys  obtained  the  conviction  of  Richard  B.  Dover  on  charges  of  tax-evasion  and  filing 
false  tax  returns.  Dover  participated  in  a  scheme  with  officials  of  Veatera  Savimga  Aaaoeiation,  in  which  he  kicked  back  $15 
million  of  a  $60  million  loan  to  one  of  Western's  major  customers.  Dover  failed  to  report  "commissions'*  he  received  for  assisting 
in  this  fraud. 

During  the  past  year.  Criminal  Enforcement  attorney',  also  aggressively  pursued  criminal  tax  violations  deriving  from  the 
operations  of  organized  crime  syndicates.  For  example,  they  successfully  obtained  a  guilty  plea  from  Franois  “Tha  Bug'*  Bolortiao, 
who  had  extorted  money  from  participants  in  a  gasoline  excise  tax  evasion  scheme  orchestrated  by  four  of  the  New  York  organized 
crime  farilies  (the  Columbo,  Luchese,  Genovese,  and  Gambino  families).  This  prosecution  was  one  of  19  successful  prosecutions 
undertaken  in  the  last  two  years  in  an  effort  to  smash  a  gasoline  excise  tax  evasion  scheme  that  has  been  estimated  to  cost  the 
Government  |2S0  million  per  year  in  lost  revenue  in  the  New  York  City  area  alone.  Nationwide,  similar  schemes  may  be  depriving 
the  Government  of  as  much  as  $1  billion  annually. 

In  the  past  year,  the  Tax  Division's  Criminal  Enforcesent  Sections  obtained  significant  convictions  in  tax  cases  Involving  public 
fraud.  In  Paited  Btstsm  v.  David  Tnaaart  and  Oaited  States  v.  James  Taggart.  Criminal  Enfurcement  attorneys  obtained  the 
convictions  of  the  two  brothers  who  were  the  principal  aides  of  James  O.  Bakker,  the  founder  and  president  of  the  Praline  The  Lord 
(PTL)  television  ministry.  Following  a  three-week  jury  trial,  the  Taggarts  were  convicted  of  failing  to  pay  tax  on  fi.l  million 
diverted  from  the  PTL  and  were  each  sentenced  to  19-year  prison  terms.  Tax  Division  Criminal  Enforcesent  attorneys  also  elicited 
a  guilty  plea  to  tax  charges  from  Ralph  Pari.  Pari  had  evaded  incone  tax  on  approximately  |11S,000  he  stole  from  the  Rhode  Island 
Housing  and  Mortgage  Finance  Corporation,  a  quasi-public  corporation  established  by  the  State  of  Rhode  Island  to  assist  in  the 
construction  and  financing  of  low-incone  housing.  Pari  was  sentenced  to  a  3-year  prison  term,  the  lengthiest  sentence  ever 
Imposed  in  Rhode  Island  for  a  Federal  tax  conviction.  And,  Criminal  Enforcement  attorneys  assisted  the  Public  Corruption  Section 
of  the  Department's  Criminal  Division  in  obtaining  the  conviction  of  Xroh  A.  Moore,  Jr.,  a  former  West  Virginia  Governor,  on 
charges  including  filing  false  tax  returns. 

Criminal  Enforcement  attorneys  have  also  played  a  critical  role  in  the  Administration's  war  on  drugs.  For  example,  they  obtained 
the  conviction  on  tax  charges  of  Ovidsc  Cnmsjo  and  Luis  Rlvsrn-Torrea,  Miami-based  baggage  handlers  for  Eastern  Airlines.  Doth 
individuals,  together  with  fifteen  other  Eastern  Airlines  baggage  handlers  who  were  convicted  on  tax  and  narcotics  charges,  used 
their  positions  to  snuggle  approximately  70, OOP  kilos  of  cocaine  into  the  Untied  States  over  a  three-year  period.  Tav  Division 


Criminal  Enforcement  attorneys  also  obtained  the  conviction  on  income  tax  evasion  charges  of  Oenais  Marker,  a  former  DKA  group 
supervisor  who  extorted  funds  from  narcotics  traffickers.  Using  Marker’s  testimony,  Ciiminal  Enforcement  attorneys  su^'cessful  ly 


prosecuted  Susea  Terry#  a  aatioaslly  proalaeat  buslaesswoMO,  for  using  her  construction  fira  to  Launder  substantial  suas  of  aoney 
for  Marker.  These  drug-related  prosecutions  vere  in  addition  to  those  undertaken  by  CrlainaL  Enforcement  attorneys  in  conjunction 
with  the  Organised  criae  Drug  Enforcement  Task  Forces. 

Although  the  Crlainal  Enforcement  Sections  devote  substantial  resources  to  enforcement  programs  concerning  illegal  sources  of 
income,  such  as  narcotics,  organised  crime,  and  financial  institution  fraud,  they  have  continued  to  focus  on  investigating  and 
prosscutinq  tax  evasion  schemes  involving  unreported  Income  legally  obtained  by  Individusle  and  entities.  Such  general 
enforcement  is  crucial  to  preserving  the  integrity  of  the  Federal  revenue  system.  (See  the  segment  entitled  "G;eneral  Enforcement 
Initiative”  under  program  changes).  In  Paited  atstes  v.  Alfred  Masters,  for  exaaple,  Crlainal  Enforcement  attorneys,  after  an 
eight-day  trial,  obtained  the  conviction  of  the  promoters  of  an  abusive  tax  shelter,  Kuslo  Masters#  Ltd.  Music  Masters  had 
purchased  sound  recordings  and  leased  them  to  1#000  investors,  who  paid  grossly  Inflated  prices  for  the  recordings  using  bogus 
promissory  notes.  The  successful  efforts  of  our  Criminal  Enforcement  attorneys  prevented  a  potential  revenue  loss  to  the  Treasury 
of  |12  million. 

Our  attorneys  also  participated  in  the  successful  prosecution  of  Fete  Rose.  Following  a  lengthy  grand  jury  investigation,  Rose, 
the  former  Cincinnati  Red  and  baseball's  all-tine  leading  hitter,  pled  guilty  to  two  counts  of  filing  false  tax  returns.  Although 
Rose  evaded  only  $162,701.15  in  taxes,  the  front-page  publicity  stenalng  from  his  conviction  will  undoubtedly  enhance  the  general 
public's  compliance  with  the  revenue  laws.  (See  “Rose  Set  to  Adalt  in  Court  Today  That  He  Piled  False  Tax  Returns”.  The  New  York 
Times,  page  A1  (April  20,  1990}). 
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Oeciaion  Unit  rundino  Level  Pe<iuirement » 
(Do)lara  in  tho^aands) 


Orqanitatlon  Im.  Pi-YiliftD  O«ci»ion  Unit  2Hjl9?  Cfiwin*!  THI  Ff9ltCW\i9n 


1989 

1990 

1991 

1992 

Reaourca  kaqulretT»anta 

Bate  Laval 

Raguaat  Laval 

Change 

Cum. 

Change 

Cum. 

BUCXJET  AUTHORITY 

$6, 47S 

$7,792 

$9,168 

$876 

$10,044 

$1,174 

$11,218 

OUTLAYS 

6,410 

7,714 

9,076 

868 

9,944 

1,070 

11,014 

Appropriated  Poaltiona 

no 

120 

132 

132 

18 

160 

Workyeara : 

Full-time  Permanent 

100 

116 

122 

6 

128 

9 

137 

Other 

1 

_  1 

1 

1 

1 

Subtotal 

loi  ^ 

117 

123 

6 

129 

9 

138 

Overt  ix>e/Koliday 

1 

1 

1 

1 

1 

Tot  a  1 

'“los’' 

118 

124 

6 

130 

9 

139 

REIKBURSABLEr 

Poait iona 

14 

14 

14 

14 

Workyeai ai 

Full -time  Permanent 

12 

12 

12 

12 

Other  than  perx«ancnt 

Overt ime/Holiday 

L 

Program  Chana^at  For  1992,  th*  Tax  OLvlaLon  raquaata  1C  poaltlona,  5  Cull^tlna  •^ivalant  t^orkyaara,  and  $602,000  in  bud^at  authority  to  aupport  a  crlainal 
•nforcafnant  Inltlatlva  dlractad  toward  Invaatiqatlnq  and  proaacutlnq  thoaa  raaponalbla  for  hundrada  of  fual  axciaa  tax  avaalon  achafnaa.  Thla  avaalon  la 
coating  tha  Padaral  Traaaury  bllllona  of  dollara  of  loat  ravanua.  Tha  anhancananta  raguaatad  includa  8  attornay  poaltlona  and  2  clarlcal  aupport  poaltiona. 
In  addition,  8  poaltiona  (6  attornaya  and  2  clarlcal  aupport  paraonnal),  4  workyaara,  and  $474,000  In  naw  bvidgat  authority  ara  balng  raguaatad  to  Intanalfy 
our  ganaral  criminal  anforcamant  afforta. 

In  addition,  a  total  amount  of  $98,000  la  raqviirad  to  covar  traval  and  automatad  litigation  aupport  aapandlturaa  that  wara  dafarrad*  dua  to  tha  pay  ralaa 
abaorbad  In  1991.  Thla  funding  will  anabla  tha  Olvlaion  to  allocata  mora  traval  fund#  for  crucial  financial  Inatltutlon  fraud  litigation,  organitad  crlma 
litigation,  and  drug*ralatad  litigation.  In  additljn,  tha  funda  will  parmlt  tha  Olvlaion  to  utlllaa  additional  automatad  litigation  aupport  In  certain 
largff'document  and  complex  criminal  tax  caaaa. 
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M9TPR  rOBL  TAX  HflTlATiyi 


For  FY  1992,  the  Tax  Division  requests  10  positions,  5  full-time  equivalent  workyears,  and  $602,000  in  budget  authority  to  support 
a  crlslnal  enforcement  Initiative  directed  to  the  investigation  and  prosecution  of  those  responsible  for  hundreds  of  motor  fuel 
excise  tax  evasion  schemes.  This  evssioD  Is  oostlng  the  redersl  Treasury  hlllions  of  dollars  Im  lost  reveaue.  The  enhancements 
requested  include  6  attorney  positions  and  2  clerical  support  positions. 

Currently,  the  Federal  excise  tax  for  motor  fuels  is  9.1  cents  per  gallon  (and  may  rise  under  measures  being  discussed  in  the 
budget  summit) .  According  to  the  IRS,  motor  fuel  taxes  generated  about  billion  In  reveBue  In  199t,  money  which-  is 
redistributed  to  the  States  for  construction  and  maintenance  of  Interstate  highways.  However,  broad-based  investigations 
conducted  jointly  by  our  Criminal  Enforcement  Sections  and  the  Criminal  Investigation  Division  (CID)  of  the  IRS,  have  uncovered 
wide-spread  evasion  of  this  tax  nationwide  and  particularly  in  the  Hew  York  City  and  Houston  metropolitan  areas.  Southern  Florida, 
and  Southern  California. 

The  Federa'  tax  on  gasoline,  coupled  with  applicable  State  taxes,  often  adds  up  to  more  than  25  cents  on  each  gallon  of  gasoline. 
At  that  level,  there  Is  tremendous  incentive  for  a  marketer  to  cheat.  Profit  margins  on  gasoline  frequently  are  less  than  10 
cents  per  gallon.  By  obtaining  a  25  cents-per-gal Ion  advantage  through  evasion  of  fuel  taxes,  a  marketer  can  gain  an  almost 
insurmountable  edge  over  legitimate  dealers.  "Hhat  this  means  for  honest  marketers",  states  a  recent  article  in  the  iDdepeDdsat 
OaaollDS  Marketing  Magaslne  ("The  Problem  of  Tax  Cheating",  (Dec. -Jan.  1990)),  Is  the  "inability  to  compete,  and  in  some  cases, 
being  forced  out  of  business  altogether."  According  to  former  New  York  Attorney  General  Robert  Abrams  ("Making  Crime  Pay",  Forbes 
(July,  1987)),  "(t)hat's  where  the  problem  started;"  "(wjhen  a  gas  station  on  one  corner  decides  to  cheat,  the  gas  stations  on  the 
other  three  corners  have  to  cheat  or  lose  money  and  in  some  cases  go  out  of  business." 

When  organized  crime  discovered  that  there  were  millions  in  Illegal  profits  to  be  made,  they  simply  muscled  In  on  the  gasoline 
bootleggers.  To  prevent  bloody  oompetltlon  for  the  luorstive  profits  from  the  exolse  tmx  soheae^  the  hesds  of  four  of  the  Mev 
York  orgsBlsed  crime  families  (the  columbo,  Luohese,  Oenovose  sad  aamblDO  families}  agreed  to  divide  a  1.9  cent  **mob  tam**  (later 
raieed  to  2  oeats)  oa  each  gallon  of  Illegal  gasollae  sold.  Their  success  in  this  criminal  enterprise  led  Forbes  to  declare 
gasoline  bootlegging  "as  one  of  organized  crime’s  great  growth  businesses  in  the  Eighties"  and  the  "biggest  single  money  maker  for 
(Hew  York]  City’s  crime  families."  By  1987,  a  New  York  Governor's  Task  Force  charged  with  studying  this  problem  concluded  that 
evasion  of  motor  fuel  taxes  had  reached  epidemic  proportions,  with  one  out  of  every  ten  gallons  of  gasoline  sold  in  the  New  York 
City  metropolitan  area  Escaping  taxation. 

The  typical  scheme,  known  as  a  "daisy  chain",  works  like  this:  A  wholesaler  of  gasoline  obtains  the  appropriate  Federal  license 
to  trade  gasoline  from  wholesaler-to-wholeealer  without  paying  the  tax.  Bootleggers  take  advantage  of  that  by  purchasing  gasoline 
and  then  moving  it  —  on  paper  only  —  down  a  chain  of  dummy  corporations  (hence,  the  term  "daisy  chain")  .  In  the  meantime,  the 
gasoline  is  secretly  shipped  to  another  wholesaler  who  is  provided  with  forged  invoices  shoving  that  all  taxes  have  been  paid. 

The  gasoline  is  then  sold  to  retailers  at  a  price  that  reflects  the  payment  of  the  excise  tax.  The  tax  money  itself,  however,  is 
divided  among  the  conspirators  and  not  turned  over  to  the  Government.  Because  of  the  false  Invoices,  retailers  can  be  unwitting 
accomplices  in  the  tax  evasion  scheme,  in  the  end,  transfer  records  show  falsely  that  the  tax  is  owed  by  a  bankrupt,  dummy 
corporation.  For  enforcement  agents  seeking  to  collect  the  tax,  that  is  where  the  trail  ends. 
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Tha  '*daiay  chain**  Mtho^  haa  baan  eopla4  In  hundrada  of 
eonapiraelaa  vhleb^  by  IPS  aatiaataa,  bava  dafraudad  tha 
oovarnaant  out  of  billlona  of  dollara  of  aotor  fual  taxaa. 

(8aa  *'A.K.A.  Trial  ia  a  Study  in  traaion  of  Oaa  Tax**«  Tha  Vav 
York  Tiaaa  (Fab.  to, 

The  Federal  Invest Igation  into  tha  nationwide  gasoline-tax 
scheae  began  on  Long  Island  in  1983  with  the  exaaination  of  the 
activities  of  Larry  lorisio,  than  head  of  Tabtaga  Fatrolaua, 
and  Niehaal  Franiaaa,  a  reputed  eapo  in  the  Colunbo  organiaad- 
orina  faaily.  In  1984,  lorizzo  was  convicted  on  nail  fraud 
charges,  and  in  return  for  a  reduced  sentence,  becaae  a 
cooperative  witness  under  the  Federal  witness  protection 
progran.  In  1985,  lorizzo's  testiaony  led  to  the  conviction  of 
Franzese  and  8  others  who  were  involved  in  an  extensive 
gasoline  bootlegging  operation  that  enployed  18  coapanies  which 
served  as  fronts  for  the  collection  and  eabezzleaent  of  aoney. 

One  year  later,  attorneys  froa  our  Northern  Criainal 
Enforceaent  Section  joined  CID  in  an  effort  nicknaaed 
“Operation  Sludge.**  Using  information  derived  froa  lorizzo, 
approximately  100  other  witnesses,  and  over  10,000  bank 
records,  they  began  unraveling  the  carefully-constructed 
bootlegging  scheaes  sponsored  by  organized  crime.  In 
conjunction  with  the  United  States  Attorney  for  the  Eastern 
District  of  New  York,  our  attorneys  spearheaded  a  four-year 
grand  jury  investigation  that  led  to  the  1989  convictions  on 
tax  evasion  charges  of  Sheldon  Levina#  John  Nusaeobia#  Joseph 
Oaabino  and  a  number  of  their  associates,  all  affiliated  with 
one  or  wore  organized  crime  families.  Each  of  these  defendants 
received  lengthy  ptieon  aentencea  and  was  required  to  pay 
restitution  totalling  millions  of  dollars.  In  furthering  these 
prosecutions,  loriaso  testified  that  from  ifSO  through  I9i4  he 
funnelled  $380  million  in  stolen  taxes  to  the  Colombo  orime 
faaily.  These  Investigations  are  continuing  and  resulted  in 
the  January,  1990  conviction  of  Pranois  '*the  Bug**  soiortino  oh 
a  charge  of  extorting  money  from  participants  in  the  gasoline 
excise  tax  evasion  scheme  orchestrated  by  the  columbo,  Luchese, 
Genovese,  and  Gambino  families. 


A  DAISY  CHAIN 

Wholesale  oaa  la  ordered  by  Company  A 
and  shipped  to  Company  C 


“Company  A 

A  corporation  raglaiarad 

Company  A  involcaa 

lo  racalve  Oaa  wllhool 

M^lha  gaa  on  pipar _ p 

paying  OS  Fadtral 

to  Company  8 

Oaa  Tax 

Company  B 


A  dummy  corporation,  aito 
raoiatarad  lo  racaiva  gai 
paying  laa. 

forgaa  Invotcaa  aani  to 
Company  C.  Altar  6  montha, 
Company  8  will  vanlah. 


Qaa  la  aMpptd 


lo  Company  C 


^ompshyC 

Sells  gas  at  a 
•Tax  Paid*  price 


Qaa  Tax  thisvea  pocket 
98  per  galton  tax  money 


Forgtd  inyeicaa  atating 
.  that  alt  taaaa  have  baan 
paid  ara  aanl  lo  Company  C 

1 

Tha  188  foMova  a  papar 
trail  lo  Company  8  which 
no  longer  etiala 
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or9«Bli*4  eria*  activity  la  tb«  actor  fuel  axelaa  tax  area  is  new  apraadia^  aatloavida,  vlth  aa  aaaoal  price  tag  to  tba  radaral 
Traaaory  of  over  fl  blllioa.  Even  before  these  recent  developments,  excise  tax  evasion  was  hardly  a  local  phenomenon:  la  Otab« 
Charles  Akerlov,  former  chairman  of  the  Utah  Republican  Party,  was  recently  convicted  on  excise  tax  evasion  charges.  In  1984, 
Akerlov  ran  Pacific  Western  Resources,  a  company  through  which  he  evaded  over  |€00«000  in  motor  fuel  taxes.  Excise  tax  evasion  is 
also  infecting  legitimate  business  as  witnessed  by  the  recent  indictment  of  Oetty  Oil  Termiaals  on  charges  of  evading  millions  of 
dollars  of  excise  taxes.  In  addition  the  Tax  Division  is  pursuing  cases  in  Indiana,  Texas,  and  California. 

These  prosecutions,  however,  have  made  little  more  than  a  dent  in  these  criminal  enterprises.  Accordlmg  to  iaformatloa  supplied 
by  the  hsslstsat  Comaissioaer  of  CZO  la  the  Sprlag  of  1990,  there  are  94  Federal  laTestigatioas  lavolvlag  motor  fuel  esolse  taxes 
peadiag  la  li  different  cities  (47  of  these  lavestigatloas  are  la  the  Vev  York  city  metro  area}.  The  Tax  Division  has  assigned 
five  Criminal  Enforcement  attox'nsys  to  deal  with  the  New  York  City  investigations  on  a  full-time  basis.  These  attorneys  are 
pursuing  existing  targets  and  will  be  examining  the  records  of  each  of  the  twelve  major  petroleum  terminals  in  the  New  York  City 
area,  other  Criminal  Enforcement  attorneys  are  attempting  to  handle  the  remaining  investigations.  All  these  investigations, 
however,  are  extraordinarily  time-consuming  and  complex  because  they  require  our  attorneys  to  develop  an  in-depth  knowledge  of 
gasoline  marketing  and  to  track  transactions  involving  tens  of  thousands  of  documents.  With  current  staffing,  the  Tax  Division 
does  not  have  the  resources  to  develop  and  prosecute  the  cases  arising  out  of  the  current  investigations,  nor  can  it  even  begin  to 
pursue  new  targets.  But,  unless  these  and  other  new  cases  are  exhaustively  investigated  and  successfully  prosecuted,  the 
Government  will  continue  to  lose  blllloas  of  dollars  In  motor  fuel  excise  taxes,  much  of  which  will  be  used  by  organised  crime  to 
flneace  other  criuiaal  enterprises.  The  8  attorneys  requested  for  FY  1992  will  be  used  to  prosecute  the  cases  arising  out  of  the 
94  current  investigations  and  to  pursue  new  investigations  and,  we  hope,  will  staunch  the  significant  current  drain  on  the  Federal 
Treasury . 


qBimir.BliTORCSHHfT  IlfITIATIVI 

For  FY  1992,  the  Tax  Division  is  requustlng  8  positions,  4  full-time  equivalent  workyears  and  $572,000  in  budget  authority  to 
reinvigorate  its  general  criminal  enforcement  program.  The  requested  enhancements  include  6  attorneys  and  2  clerical  support 
staff  and  $98,000  to  cover  travel  and  automated  litigation,  support  expenditures  deferred  due  to  the  absorption  of  the  1991  pay 
raise. 

According  to  its  1918  Amaual  Report,  the  internal  Revenue  Service  collected  income  taxes  totalling  nearly  $633  blllioa  in  1988. 
Virtually  all  of  this  amount  was  collected  through  self-assessment  by  taxpayers.  However,  the  IR4*  Research  Dlvisloa,  la  a  1988 
publlcatloB  entitled  ''Gross  Tax  Gap  istlmates  and  Projectloas  for  1973-1998**,  estimated  that  at  least  989  blllioa  la  additional 
taxes  should  have  been  oolleoted  oa  laooae  earaed  from  legal  sources.  According  to  the  Research  Division  of  the  IRS,  the  estimate 
of  the  so-called  "tax  gap*  in  current  dollars  has  grown  from  $28  billion  for  1973  to  $62  billion  for  1979  and  to  $85  billion  for 
1987.  The  gap  Is  projected  to  laorease  to  staggeriag  Isvels  —  9113-7  blllioa  by  1998.  (See  also  GAO  Report,  "Tax 
Administration:  Profiles  of  Major  Components  of  the  Tax  Gap"  (April  1990)). 
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Im  April  If,  iffo  tfftlaonx  b«for«  Cosgr^fs,  Conlttieofr 
aoldb«r9  of  tho  »•  stotod  viMt  tlio  «ocoap«ayl»9  etert  rovMlo 
-•  •  OBO  porooBt  Bvlo^  im  roltuitAry  eoapllOBOO  vill 

iBcroooo  --  or  doeroooo  --  roToauoo  moIi  yMtr  t»y  aoro  thaa  $9 
billloB.**  Not  surprisingly,  one  of  the  Tax  Division's  priaary 
aissions  is  to  increase  the  voluntary  coapllance  rate  and 
ainiaire  the  "tax  gap." 

All  agree  that  deterrence  plays  a  pivotal  role  in  inducing 
coapllance  froa  the  rank  and  file  taxpayer.  In  a  recent  report 
to  Congress,  the  IRS  said  it  believes  that  "a  significant 
portion*  of  the  tax  gap  could  be  collected  through  a  "balanced 
strategy*  that  inclvides  stepped  up  enforceaent.  (See  "IRS 
Chief  Pegs  Unpaid  Taxes  at  $100  Billion”,  Vail  Vtreet  Jouraal, 
April  20,  1990).  The  Tax  Division  and  the  IRS  have 
traditionally  sought  visible  prosecutions  to  serve  as  warnings 
to  those  who  Bight  be  teapted  to  avoid  their  taxes. 

Prosecution,  conviction,  and  iaprisonaent  of  tax  evaders 
froa  "Hotel  Queen"  Leona  Kelaslcy  and  former  baseball  star  Pete 
Rose,  to  construction  workers  getting  paid  off  the  books  -- 
represent  the  main  weapon  in  the  battle  against  the  tax  gap. 

Historically,  the  Tax  Division  and  the  IRS  have  devoted  the 
majority  of  their  criainal  resources  to  such  general 
enforceaent  cases.  In  recent  years,  however,  the  Tax  Division 
and  the  IRS  have  been  called  upon  to  dr vote  an  increased  share 
of  their  resources  to  investigations  and  prosecutions  involving 
illegal  sources  of  incoae  narcotics  trafficking,  public 
corruption,  money  laundering,  and  financial  institution  fraud. 
To  pursue  these  special  progress,  both  agsncies  have  diverted 
staff  froa  cases  involving  ordinary  tax  crimes  and  legal 
sources  of  Income.  Statistics  tall  ths  story.  During  FT  ittt, 
the  Tax  Divisloa  racslved  1,141  raoommeBdatleaa  for  proas* 
outioB,  but  only  l,l4i  of  tbass  (or  4i%)  lavolved  ordiaary  tax 
eriass.  Aoe«tfdlag  to  statlsties  suppliad  by  tbs  Crlaiaal 
Xavsstlgstloii  Divisloa  <CZD)  of  tbe  IRJ,  la  FT  1999,  aarootlcs 
prosseutloa  rsoomasadstloas  iaorsased  14.1%  ovsr  tbe  previous 
fisoel  year;  by  eoatrast,  tax  abelter  amd  illegal  tax  protaatar 
proaeoutloa  rsooMeadstloas  deollaed  by  11.4%  aad  il.«%, 
respeotivsly,  during  ths  saas  period.  Ultiaately,  26  percent 
of  the  prosecutions  authoriied  by  the  Tex  Division  in  PV  1989 
related  to  drug  dealing,  and  an  additional  10-15  percent  of  the 
prosecutions  authorized  grew  out  of  the  other  special  prograas. 
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Tbatr  oBly  •pproslMt«lr  40  p«ro«Bt  of  outboriiod  prooocvtloBO  ioTolvod  foborol  oaforooMSt  Mttoro;  flvo  yooro  090  thot  figuro 
■tood  ot  14  porooBt.  And  this  trsnd  will  Ilksly  contlnus  In  FY  1990,  as  ths  CIO  Annual  Buslnsss  Plan  for  PY  1990  sstabllshss 
objsctlvss  calling  for  ovsr  46  parcsnt  of  direct  Invsstlgatlva  tlBS  to  ba  spent  on  narcotics  crlees,  public  corruption,  and 
organized  crine. 

The  Tax  Division  takes  great  pride  In  the  Bsjor  role  played  by  Its  CrlBlnal  Enforcesent  attorneys  In  fighting  the  war  on  drugs, 
public  corruption,  and  organized  crlee.  But,  there  oust  be  a  balanced  approach  to  enforcing  the  Federal  tax  laws  without 
sacrificing  or  coaproalalng  the  Tax  Division's  role  In  fighting  drugs,  public  corruption,  and  organized  crlae.  Cenetal 
enforceeent  cases  are  essential  to  ths  public's  perception  that  the  tax  laws  are  enforced  fairly.  This  view.  Indeed,  was 
expressed  by  the  author  of  a  recent  article  whose  byline  stated  that  "[gjarden  variety  tax  cheats  now  have  little  to  fear  froB  the 
IRS.”  (See  Guttsan,  "Crlsiinal  Enforceeent  Conference  Looks  at  Services  Role  in  War  on  Drugs”,  Tax  Votes  (June  13,  1988).)  If 
"bread-and-butter”  tax  evasion  cases  continue  to  be  bypassed  for  ”dlrty  Boney"  cases,  the  Aesrlcan  taxpayer  will  eventually  come 
to  believe  that  only  drug  dealers  and  organized  crlae  figures  are  convicted  on  tax  charges.  Such  a  belief  on  the  part  of  a 
significant  segaent  of  the  population  would  certainly  reduce  voluntary  coapllance  and  result  in  a  Bajor  drain  of  revenue. 
Conversely,  bolstering  the  general  enforcesent  prograB  should  cause  the  voluntary  coapllance  rate  to  rise  above  Its  current  level 
of  83.61  and  should  generate  the  collection  of  billions  of  dollars  of  additional  tax  revenue.  The  IRS  has  taken  afflraatlve  steps 
In  this  direction.  In  Its  support  role,  the  Tax  Division  auat  slallarly  restore  Its  general  enforceaent  prograa  to  appropriate 
levels,  thereby  Baking  a  worthwhile  InvestBent  in  the  long-tera  health  of  our  revenue  systea. 

CrlBlnal  enforceaent  of  the  tax  laws  safeguards  ths  tax  systea  in  two  ways:  it  obtains  retribution  for  past  tax  offenses  by 
bringing  to  justice  those  who  have  transgressed  the  law  and  it  protects  future  revenue  by  deterring  those  who  are  considering 
whether  to  coaalt  crlaes.  The  requested  eakaBoeaents  for  the  Veter  Fuel  Bxeise  tsji  Xaitiative  relate  to  the  first  oategery  and 
will  perait  ear  Criaiaal  BaforoeaieBt  attorasys  te  quell  erasioB  seheaes  that  are  ourreatly  eestiag  the  Federal  Treasury  billioBs 
ef  dollars.  At  the  same  tiae,  our  oeaeral  tsfercaaeat  Fregraa  auat  be  restored  te  past  levels  te  easure  that  ordinary  taxpayers 
era  not  teapted  te  abuse  the  tax  systea.  The  latter  abuse  cuaulatlvely  costs  the  Federal  Treasury  tens  of  billions  of  dollars 
each  year. 
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Schg^uig  gt  CQst.lnptttg 

(Dollars  in  thousands) 


Organisation  Tax  DivisiQn 


Reauest 

Level 

P09 

SX 

Amount 

Positions  by  Type 

, Attorney 

14 

7 

$323 

Nonlegal 

Administratively  Determined 

4 

2 

44 

Salaries 

Subtotal 

18 

9 

367 

Personnel  Benefits 

136 

Travel  and  Transportation 

148 

GSA  Rent 

78 

Rent,  Communications  and  Utilities 
Printing 

13 

7 

Other  Services 

206 

Supplies  and  Materials 

19 

Equipment 

_ 

_ 

Subtotal 

807 

Total 

18 

9 

1,174 

Decision  Unit  2TaxQ2_CrlminaJ^Tax  Prosecution 


Degcriptlon  or  .Coat.Injputa 

Motor  Fuel  Excise  Tax  Initiative  -  An  additional  8  attorneys  and  2  support  staff  are  needed  to  prosecute  eotor  fuel  excise 
tax  cases  arising  out  of  94  current  investigations  being  conducted  by  the  Tax  Division  and  the  IRS.  Most  of  these 
investigations  target  organised  crime  activities.  The  requested  staff  will  atteept  to  quell  evasion  scheees  that  are  costing 
the  Federal  Treasury  billions  of  dollars. 

General  Enforcement  Initiative  -  Six  attorneys  and  2  support  staff  are  needed  to  restore  the  Division’s  general  crieinal 
enforcement  program  to  Its  prior  strength.  This  initiative  will  target  tax  crimes  involving  legal  sources  of  income,  which 
are  estimated  to  be  costing  the  Treasury  as  much  as  $85  billion  each  year. 

1991  Pay  Raise  Absorption  «  A  total  of  $98,000  is  required  to  cover  travel  and  automated  litigation  support  expenditures 
deferred  due  to  the  absorption  of  the  1991  pay  raise. 
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Salaries  and  expanses.  General  Leual  Activities 


Swniparv  of  Decision  Unit  Resources  bv_  Object  Class 
(Dollars  in  thousands) 


1990  Actual _ 

1991  Estimate 

1992  Estimate 

Increase/Decrmase 

Object  Class 

worXvears 

Amount 

ypcXygarg 

Amount 

KorJiMflrg 

Amount 

HortYcart 

Amount 

11 

Personnel  compensation . 

$4,667 

123 

$5,492 

138 

$6,415 

15 

$  923 

12 

Personnel  benefits . 

668 

1,045 

1,299 

254 

21 

Travel  and  transportation  of 

674 

795 

991 

196 

persons . 

22 

Transportation  of  things . 

6 

8 

13 

5 

23. 

1  GSA  rent . 

657 

1,008 

1,165 

177 

23. 

3  Communications,  utilities  and 

miscel lancojs  charges . 

366 

431 

457 

26 

24 

Printing  and  reproduction . 

12 

14 

27 

13 

25 

Other  services . . . 

242 

284 

618 

334 

?6 

Supplies  and  materials . . 

62 

73 

102 

29 

31 

Equipment . 

16 

18 

111 

93 

Total  obligations . 

7,792 

123 

9,168 

138 

11,218 

15 

2,050 
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Tax  Division 

Ju8tificatiQiL_Qf_Proqrai>  and  Parfonaanca 
Salarifls  and  Exoanaeo.  Genagarl  Legal  Activities;  15-0128-4-1^752 
Civil  Tax  Litigation  Tax  07 


IfOag  Ranas  qoalt  To  litigate  all  civil  tax  eatters  pending  in  Federal  and  State  trial  courts  In  a  sanner  that  vill  enhance 
voluntary  compliance  with  the  nation's  internal  revenue  laws.  _ 


To  defend,  and  resolve  fairly,  all  suits  against  the  Government  seeking  a  refund  of  taxes  paid. 

To  defend  the  Government's  interests  in  the  tens  of  thousands  of  bankruptcy  proceedings  filed  each  year  in  which  the  Government 
has  a  tax  claim. 

To  maximize  the  collection  of  unpaid  taxes  through  the  successful  litigation  of  civil  tax  recovery  suits  and  through  prompt 
collection  of  all  tax  judgments  issued  in  the  Government's  favor. 

To  facilitate  on-going  IRS  investigations  by  seeking  court  orders  enforcing  administrative  summonses  issued  by  that  agency. 

To  represent  the  Government  in  all  injunctive,  declaratory  judgment,  mandamus,  jeopardy  assessment,  and  other  civil  tax  suits. 

To  defend  all  civil  tort  actions  brought  against  revenue  officials  and  thereby  to  discourage  nuisance  suits  against  such 
officials. 

To  administer  Freedom  of  Information  Act  and  Privacy  Act  programs  by  appropriately  balancing  a  taxpayer's  right  to  information 
concerning  the  policies  and  practices  of  the  IRS  with  the  IRS'  ability  to  conduct  effective  tax  investigations  and  to  safeguard 
statutorily-defined  confidential  material. 

To  furnish  expert  legal  advice  and  other  litigation  support  to  the  IRS  and  the  U.S.  Attorneys'  Offices. 

ffift  FfgggMI  Pasoriptioai  civil  Tax  Litigation  attorneys  handle  all  trial  matters  relating  to  the  administration  and  enforcement 
of  the  tax  laws  and  seek  to  resolve  tax  controversies  on  a  basis  that  is  fair  and  consistent  with  those  laws.  These  attorneys 
litigate  suits  filed  by  or  against  taxpayers  in  the  U.S.  District  Courts,  the  U.S.  Bankruptcy  Courts,  and  the  U.S.  Claims  Court, 
including:  tax  refund  suits  brought  by  taxpayers  challenging  the  IRS'  determinations  of  their  Federal  tax  liabilities;  bankruptcy 
litigation  involving  the  priority  of  Federal  tax  claims  and  the  feasibility  of  plans  of  reorganization;  actions  to  enforce 
summonses  seeking  information  needed  by  the  IRS;  suits  to  collect  taxes  and  other  moneys  owed  by  taxpayers;  suits  brought  against 
IRS  and  other  Government  officials  for  tort  violations  allegedly  committed  in  tax  collection  activities;  and  State  and  l'.>cal 
inter-governmental  tax  immunity  suits.  Civil  Tax  Litigation  attorneys  also  represent  the  Government's  interests  in  a  myriad  of 
litigation  conducted  in  State  courts. 
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Accompli ■h«#af  an4  Worklo^^t 

The  accoaplishsents  of  the 

Civil  Tax 

Litigation  prograa  are 

suaaarized  in  the 

following  table: 

Base 

_ m2 _ 

Request 

ltc» 

19B9 

1990 

1991 

Change 

Level 

Chance 

LftyjO- 

1.  D«fen8e  of  Monetary  Claias 
a.  Tax  Refund  Cases 

Pending 

2,563 

2,520 

2,616 

53 

2,669 

2,669 

Received 

1,  107 

1,041 

1,093 

55 

1,148 

. .  . 

1,148 

Closed 

1,150 

94S 

1,040 

52 

1,092 

52 

1,144 

b.  Other  Defense 

Pending 

1,401 

1,431 

1,500 

70 

1,570 

1,570 

Received 

948 

844 

861 

17 

878 

.  ,  . 

878 

Closed 

918 

775 

791 

16 

807 

24 

831 

2.  Recovery  of  Money 

a.  Bankruptcy  Cases 

Pending 

4,509 

4,402 

4,494 

197 

4,691 

4,691 

Received 

12,286 

17,253 

19,683 

4,134 

23,817 

23,817 

Closed 

12,393 

17,161 

19,486 

4,456 

23,942 

75 

24,017 

b.  Other  Recovery 

Pending 

2,057 

1,999 

2,095 

101 

2,196 

.  .  . 

2,196 

Received 

892 

956 

1,004 

50 

1,054 

1,054 

Closed 

3.  Federal  Civil  Progravs 

950 

860 

903 

45 

948 

47 

995 

a.  FOIA/Privacy  Act 

Pending 

30 

26 

65 

41 

106 

106 

Received 

26 

64 

70 

7 

77 

77 

Closed 

30 

25 

29 

3 

32 

3 

35 

b.  Suuons  Enforceeent 

Pending 

278 

178 

142 

46 

188 

188 

Received 

2,545 

2,797 

3,077 

308 

3,385 

.  .  . 

3,385 

Closed 

2,645 

2,833 

3,031 

3)2 

3,  343 

167 

3,510 

c.  Other  Enforceaent 

Pending 

723 

710 

744 

41 

785 

.  .  . 

785 

Received 

310 

229 

275 

28 

303 

303 

Closed 

323 

195 

234 

23 

257 

13 

270 
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Explanation 


Ttii»  workload  data  la  darivad  froa  tha  Tax  Division's  autoaatad  aonthly  raport  of  casa  racaipts,  cloalnqs,  and  ralatad  ctatlstlcs. 
Tha  19«9  workload  data  raflacts  actual  end-of-yaar  statistics.  The  1990  figures  ara  proiactions  basad  on  alavan  aonths  of  actual 
caseload  data.  Predictions  of  1991  and  1992  workload  are  based  on  information  froa  tha  IRS'  automated  casa  tracking  systea, 
analyses  parforaed  by  both  the  IRS  and  the  Division  of  the  iapact  of  recently  enacted  tax  legislation,  and  projections  based  on 
past  caseload  trends. 

Signllicdnt  casts 

The  Divisi'On's  Civil  Tax  Litigation  prograa  represents  its  aost  comprehensive  litigating  activity,  involving  approximately  35,000 
cases  annually.  Our  Civil  Trial  attorneys  enforce  the  IRS'  general  tax  coapllanca  activities  and  special  audit  programs  by 
defending  the  administrative  determinations  of  that  agency  in  the  courts.  The  work  of  the  Division's  Civil  Trial  Sections  covers 
a  broad  spectrum  of  tax  proceedings  in  the  U.S.  District  Courts  and  the  U.S.  Claims  Court,  including  tax  refund  suits  and  other 
suits  brought  by  taxpayers,  as  well  as  actions  brought  by  our  attorneys  at  the  reguast  of  the  IRS  to  support  its  enforcement, 
audit,  and  collection  programs.  It  also  includes  a  burgeoning  nusber  of  tax  matters  arising  in  tha  U.S.  Bankruptcy  Courts.  The 
following  cases  that  were  handled  by  the  Division's  Civil  Trial  Sections'  attorneys  are  representative  of  tha  diversity  and 
importance  of  their  work. 

Cases  handled  by  Civil  Trial  attorneys  often  establish  the  "rules  of  road"  that  govern  thousands  of  cases  pending 
administratively.  A  classic  illustration  of  this  is  Box^on_ Joaas.  lac,  v,  Daitad  States,  in  which  tha  taxpayer  alleged  that  ic 
was  entitled  to  recover  111,245.49  in  interest  under  Section  6404(e)(1)  of  the  Internal  Revenue  Code  of  1986.  That  section 
provides  that  the  Secretary  of  the  Treasury  aay  abate  Interest  on  a  tax  deficiency  if  the  accrual  of  such  interest  resulted  froa 
an  IRS  error  or  delay  i**  performing  a  ministerial  act.  In  lortoa  Homes,  the  District  Court  held  that  Section  6404(e)(1)  is 
permissive  and  not  aanda .ory  in  scope,  and  therefore,  that  it  lacked  jurisdiction  to  review  the  IRS'  decision  not  to  abate 
interest.  This  decision,  which  is  currently  on  appeal,  will  affect  the  justiciability  of  approximately  16,000  claims  for  interest 
abatement  currently  in  the  administrative  pipeline. 

Many  of  the  corporate  cases  litigated  by  our  Civil  Trial  attorneys  involve  staggering  amounts  of  revenue.  Pollowing  a  four*day 
trial  in  Aberdeen,  Mississippi,  a  Jury  returned  a  verdict  in  favor  of  the  Government  in  First  M  i  f  Cormeratiem  v.  Vait^  Otates. 
This  case  presented  the  question  whether  a  bank  could  amortize  a  portion  of  the  value  associated  with  a  customer  dnposlt  base 
(e.g.,  savings  and  checking  accounts)  acquired  in  the  purchase  of  a  bank  chain.  The  jury  found  that  the  value  of  the  customer 
deposit  base,  also  known  as  a  "core  deposit  intangible,"  was  not  separate  and  distinct  from  the  value  of  the  bank's  goodwill  and, 
hence,  that  the  customer  deposit  base  was  not  amortizable.  The  IRS  has  estimated  that  t.he  core  deposit  issue  and  related 
questions  involvlr>g  the  amortization  of  intangible  assets  involve,  on  an  industry-wide  basis,  over  |6  blllloa  in  collectible  tax 
revenues  for  the  Federal  Treasury. 

In  FY  1989,  the  attorneys  in  our  Claims  Court  Section  distinguished  themselves  in  a  series  of  precedent-sett ing  cases.  The 
average  refund  suit  in  the  Claims  Court  involves  91.9  milliom.  Included  among  the  Claims  Court  Section's  important  victories  in 
1989  was  lag*  V.  paifd  iff  in  which  our  attorneys  convinced  the  Claims  Court  that  United  Artists  was  not 

entitled  to  its  claimed  $27.7  millloD  deduction  with  respect  to  film  negatives  donated  to  the  Library  of  Congress.  More  recently. 
Claims  Court  attorneys  prevailed  in  ibimota  v.  Pnlted  •tates.  a  lawsuit  in  which  Federal  retirees  were  challenging  the  IRS' 
treatment  of  lump-sum  payments  received  under  a  new  retirement  election.  A  recent  Vaahlmgtoa  tost  article  reported  that 
approximately  9l  blllloa  in  taxes  hinges  on  the  ultisate  outcome  of  this  suit.  And,  in  atokelv-v*"  cmf  v.  Pmlted  ■tates.  the 
Claims  Court  granted  the  Government '.s  motion  for  partial  summary  judgment,  holding  that  the  taxpayer  could  not  deduct,  as  a  trade 


or  business  expense,  $2X,S  mlllloa  it  paid  to  redeee  its  stock  froa  shareholders  that  the  corporation  believed  were  planning  a 
hostile  takeover.  Given  the  explosion  of  takeover  activity  in  the  Bid^l980a,  cases  involving  the  deductibility  of  such 
"greenaail*  payaents,  as  well  as  cases  involving  the  tax  treataent  of  junk  bonds  and  other  exotic  financial  Instruaents,  are 
likely  to  increase,  and  all  of  these  cases  will  likely  involve  significant  revenues. 

rreq:uently,  our  Civil  Trial  attorneys  are  required  to  take  draaatic  action  to  protect  Federal  revenues.  For  exaaple,  our  Civil 
Trial  attorneys  successfully  represented  the  Governaent's  interests  in  the  recent  bankruptcies  of  vllliaa  lerbert  luat  and  Velsoa 
Bunker  Bunt,  the  largest  individual  bankruptcies  in  united  states  history.  A  teaa  of  civil  Trial  attorneys  spent  thousands  of 
hours  drafting,  negotiating,  and  obtaining  Bankruptcy  Court  confiraation  of  plans  of  reorganiiation  that  assured  the  Governaent 
$170  aillloa  froa  the  Hunt  brothers.  These  plans  also  provide  for  the  Governaent  to  receive  an  additional  $105  aillloa  out  of  the 
Hunt's  future  incoae. 

Another  case  in  which  Civil  Trial  attorneys  obtained  a  substantial  recovery  is  Bober to  Poraa  v.  Dalted  Btates.  Civil  Trial 
attorneys  filed  suit  to  recover  approxiaately  $1.0  aillloa  in  taxes  erroneously  refunded  to  Mr.  Duran,  a  world-class  boxer,  and 
took  steps  to  prevent  Mr.  Duran  froa  leaving  the  country  until  he  had  repaid  the  aaounts  owing  to  the  Treasury.  Our  attorneys 
eventually  obtained  Mr.  Duran's  agreeaent  to  surrender  his  passport,  to  pay  over  certain  assets  to  a  trust  account  on  behalf  of 
the  United  States,  and  to  an  order  prohibiting  hia  froa  transferring  any  assets  without  the  prior  written  approval  of  the  United 
States.  As  a  result  of  these  efforts,  the  Treasury  collected  the  refunds  erroneously  paid  to  Mr.  Duran  out  of  the  proceeds  of  his 
recent  fight  with  "Sugar  Bay"  Leo&ard. 


(Dollars  in  tboustndsl 


Or9«nit«ticn  Ta«  Division 


Decision  unit  2TSJ<Q7  CitU  TtX,  Lit lQ4t iOQ 


1989 

1990 

1991 

8aae  Level 

1992 

Request  Level 

Change 

Cua. 

Change 

Cum. 

BUOerr  AirTHORlTT 

S19,690 

$22,733 

$29,546 

$1, 798 

$31,344 

$1,233 

$32,511 

OWTLAfS 

19,493 

22,506 

29,250 

1,781 

31,031 

1,051 

32,088 

Appropriated  Positions 

311 

339  i 

339 

339 

16 

355 

Workyesre : 

Full-time  Permanent 

280 

313 

326 

326 

8 

334 

Other 

4 

4 

4 

4 

4 

Subtota 1 

284 

317 

330 

330 

8 

338 

Overt ime/Hol iday 

1 

1 

1 

1 

1 

Total 

28S 

3:0" 

331 

331 

a 

339 

Proqc*<P  Chsftcts a  For  1992,  the  Te*  Division  requests  16  positions,  S  full-ti»e  equivalent  «#orky«are.  and  $948, (X>0  in  budqet  authority  to  sddcass  the 
burqeoninq  number  of  bankruptcy  cases  our  Civil  Trial  attorneys  are  required  to  litiqate.  The  enhancements  include  12  attorney  positions  and  4  clerical 
support  positions.  The  request  will  provide  the  Civil  Trial  proqrae  with  the  resources  to  deal  with  a  major  expansion  in  its  bankruptcy  workload. 

A  proqran  enhancement  of  S28S,000  will  enable  the  Division  to  better  serve  our  attorneys  by  isakinq  available  additional  autossated  litigation  support  to 
address  complex  and  large,  docun»ent -intensive  cases  and  greater  access  to  automated  legal  research  databases  used  in  discovery  for  virtually  every  civil  t 
case  handled  by  our  Civil  Trial  attorneys  which  were  deferred  due  to  the  absorption  of  the  1991  pay  raise- 


A. 


W9rKl9i4 


The  Tax  Division  protects  the  Govermient 's  revenue  Interests 
In  bankruptcy  proceedings  Initiated  by  Individuals  and 
corporations  by  defending  the  validity  and  priority  of  tax 
clalas,  by  posing  timely  objections  to  plans  of  reorganization 
that  do  not  provide  for  the  appropriate  payment  of  taxes,  and 
by  initiating  suits  to  collect  unpaid  taxes  from  debtors. 

Since  the  amount  oved  the  Government  is  the  primary  issue  in 
these  proceedings.  Tax  Division  victories  translate  directly 
into  additional  collections  for  the  Federal  Treasury. 

The  Tax  Division's  bankruptcy  docket  began  to  explode  in  FY 
1986,  when  the  combined  effect  of  a  spotty  economy  and  record 
debt  levels  precipitated  an  unprecedented  upsurge  in  private 
and  corporate  failures.  Between  FY  1988  and  FT  1989,  the 
bankruptcy  caseload  being  handled  by  the  Tax  Division  grew 
by  111  percent.  As  the  accompanying  chart  illustrates,  the 
Division's  bankruptcy  receipts  swelled  from  9,300  cases  in  FY 
1988  to  12,188  oases  in  FY  1989  and  will  likely  eclipse  17,000 
oases  by  the  end  of  FT  1980  ••  a  888  percent  increase  over  FY 

1988  levels. 

Although  these  statistics  are  sobering,  they  tell  only  a 
partial  story,  while  many  of  these  bankruptcy  cases  require 
only  a  minor  investment  of  resources,  a  substantial  and 
increasing  number  of  them  involve  nulti''nillion  dollar  tax 
claims  and  present  complicated  legal  issues.  Indeed,  our 
current  docket  contains  13  oaees  that  have  required  8  months 
or  more  of  attorney  time.  This  is  an  entirely  new  phenomenon 
we  had  no  such  half-year  bankruptcy  cases  in  1986  and 
is  illustrative  of  a  trend  in  our  bankruptcy  docket  in  general. 
Indeed,  the  number  of  cases  requiring  three  weeks  to  one-half 
year  of  attorney  time  has  also  risen  nearly  six-fold  in  the 
last  four  years  (from  48  to  277).  Bankruptcy  cases  now  occupy 
apprcximatsly  83  percent  of  our  attorneys'  time. 


BANKRUPTCY  RECEIPTS 


leurcs:  Tax  Oiv.  Caae  Management  Byitem 


Th«  Tax  Division  has  struggled  to  keep  pace  with  the  Increase  in  bankruptcy  cases,  which,  in  coMbination  with  other  new 
sources  of  workload,  has  caused  the  dockets  ot  our  Civil  Trial  attorneys  to  skyrocket  to  between  79  and  fO  oases  aaoh.  Our 
attorneys  have  sanaged  these  caseloads  through  Increased  productivity  and  the  use  of  autonation  —  bankruptcy  ease  olosings,  for 
exanple,  have  kept  stride  with  receipts#  inoreasing  by  99  peroent  just  last  year.  Moreover#  the  average  tine  lag  between  the 
receipt  and  olosing  of  a  bankruptcy  ease  renains  around  five  aontha.  Even  with  increased  nunbers,  nost  bankruptcies  reaain  on  a 
fast  track,  our  internal  statistics  deaoastrate  that  our  attorneys  are  olosing  aors  bankrvq^toy  cases  in  the  saae  nuaber  of  days# 
while  spending  acre  tiae  on  those  cases.  Obviously,  this  trend  cannot  continue  indefinitely. 

While  the  Division  has  thus  soaehow  been  able  to  cope  with  the  inordinate  surge  in  bankruptcy  cases,  alaost  every  eccnoaic 
forecast  indicates  that  the  worst  is  yet  to  cone.  Econosists  project  that  in  the  next  several  years  there  will  be  a  surge  of 
"mega-bankruptcies"  —  large  conglonerates  seeking  to  restructure  aountains  of  debt,  often  the  product  of  leveraged  buyouts  that 
were  financed  with  "junk  bonds."  Personal  bankruptcies  are  also  predicted  to  reach  all  tine  highs,  by  sons  estinates  exceeding 
900,000  per  year.  PY  1992  thus  alaost  certainly  will  be  a  new  high-water  nark  for  the  Tax  Division's  bankruptcy  practice  —  a 
flood  tide  which  the  Division  is  slnply  not  equipped  to  handle.  The  sddltionsl  resouroes  requested  for  our  Civil  Trial  seotions 
will  ensure  that  nillions  of  dollars  of  taxes  owed  the  covernnent  by  those  oorporstions  sad  iadividusls  are  aot  lost. 

B.  Tbs  Tuturet  Jusiaess  Psilures  sad  the  Junk  Bond  Fhenoneaoa 

Corporate  bankruptcies  have  averaged  between  19,000  and  25,000  a  year  since  1962  —  nore  than  in  any  period  since  the  Depression. 
Yet,  even  these  figures  will  likely  be  surpassed  as  the  result  of  the  collapse  of  the  f900  billion  junk  bond  narket. 

Junk  bonds,  or  high-yield  securities,  offer  oquity-llke  risks  and  rewards  to  investors  seeking  attractive  yields.  These  bonds 
becane  a  source  of  capital  and  were  used  aggressively,  nost  notably  by  the  investnent  fin  of  Drexel#  Burahaw#  and  Lnnbert#  to 
bankroll  the  corporate  takeover  boon  of  the  1980s.  In  1999,  according  to  the  Mergers  9  hoquieitions  Msgasiae,  there  were  999 
leveraged  buyouts  involving  $49.1  billion  in  total  purchase  price.  Xn  1997,  there  were  297  leveraged  buyouts,  involving  $99*9 
billion  in  assets.  And  in  1999,  there  were  299  leveraged  buyouts,  worth  $99.9  billion  (Including  the  $29.6  billion  acquisition  of 
RJR  Nabisco).  As  recounted  in  the  book  Barbarians  at  the  Gate,  "[j]unk  bonds  becane  a  high-octane  fuel  that  transfoned  the 
(leveraged  buyout  industry)  fron  a  Volkswagen  Beetle  into  a  nonstrous  drag  racer  belching  snoke  and  fire." 

Weighed  down  by  excessive  debt,  untenable  capital  structures,  and  poor  cash  flow,  these  highly-leveraged  corporations  have  begun 
to  fail.  The  leveraged  buyout  of  drugstore  chain  operator  Revoo#  D.B*  Zno.  was  the  first  to  fail,  when,  in  1988,  Revco  defaulted 
on  $700  nillion  in  junk  bonds  and  sought  protection  fron  its  creditors  under  Chapter  11  of  the  Bankruptcy  Code.  Since  then,  the 
rush  to  bankruptcy  court  protection  has  continued:  cei^eau  Corporation's  Allied  Stores  corp.  and  its  Federated  Departneat  Stereo 
Zno.,  with  $1.7  billion  in  junk  bonds;  Southnark  Corporation,  a  Dallas-based  real  estate  investnent  conpany,  with  $744  nillion  in 
junk  bonds;  Bastern  Airlines,  part  of  the  largest  airline  conpany  in  the  free  world,  with  $743  nillion  in  junk  bonds;  and  the  king 
of  junk-bond  deals  itself,  Drexel,  Burnban,  Lambert  Group#  Zno.  (See  "'80s  Leveraged  Buyouts  Hay  Bring  '90s  Bankruptcies",  The 
Mashington  Pest  (Jan.  10,  1990).)  Econonlsts  and  bond  rating  services  (including  Standard  9  Poor's)  have  predicted  that  between 
five  and  nine  peroent  of  highly  leveraged  corporations  will  default  on  their  junk  bonds  in  eaoh  of  the  next  two  to  three  years. 
Indeed,  in  1989,  defaults  rose  to  4  percent  of  the  junk  bond  narket,  as  compared  with  2.5  percent  in  1988.  (See  "The  Dilemna  of 
Junk  Bond  Funds",  The  Washington  Post  (March  4,  1990).)  This  course  of  events  has  aade  a  prophet  out  of  John  S.R.  Shad,  former 
Chairman  of  the  SEC,  who  in  1984  forecast  that  "(t)he  nore  leveraged  takeovers  and  buyouts  now,  the  more  bankruptcies  tomorrow." 


These  and  other  corporate  failures  have  najor  fiscal  rasif ications  for  the  Federal  Treasury.  In  virtually  every  corporate 
bankruptcy,  taxes  are  owed  the  United  States:  incoae  taxes,  FZCA  taxes,  uneaployeent  taxes,  and  a  variety  of  excise  taxes*  In 
■ost  circuBstances,  the  Bankruptcy  Code  requires  the  IRS  to  Bove  quickly  to  detemine  the  debtor*s  tax  liabilities  for  all  open 
years.  Audits  that  nomally  would  take  years,  instead  occur  in  a  Batter  of  Bonths,  and  produce  enoraous  tax  claiBS  relating  to  a 
series  of  years  that  ordinarily  would  be  the  subject  of  several  different  audits.  The  result  is  tax  claiBS  that  frequently  range 
in  the  hundreds  of  Billions  of  dollars.  Recently,  for  exanple,  the  Tax  Division  has  defended  Billions  of  dollars  of  tax  clalns  in 
bankruptcy  proceedings  involving  Storage  Teohaology  Zno*  (lits  Billloa  tax  dais);  caapeau  Corporatien  ($Sil  BiXlioa  tax  clala); 
Placid  oil  corp.  (gs43  Billion  tax  claia);  and  Baldvia-Uaited  Corp*  ($4S0  Billloa  tax  clala).  This  list  does  not  include  the 
nulti'>nillion  dollar  tax  claiBs  that  will  be  filed  in  nany  of  the  abova-Bentioned  "junk  bond"  bankruptcies,  aost  of  which  rsaain 
to  be  detemlned  by  the  IRS.  The  Tax  Division's  Bission  la  to  ensure  that  these  cases  do  not  cause  a  aajor  drain  on  the  Federal 
Treasury. 


C.  The  Response I  Early  lavelveBent  in  the  Baakruotev  Proeess 

What  Is  the  best  way  to  Baxiaire  revenue  collection  in  these  upconing  bankruptcies?  The  ansver  aay  lie  in  oux  baBdllag  of  the 
reoeat  bankruptcies  of  Willlaa  Herbert  Runt  and  He I son  Bunker  Hunt,  the  largest  individual  bankrupteies  in  United  States  history. 

Following  their  disastrous  atteapt  to  corner  the  world's  silver  narket,  an  atteapt  that  cost  then  well  over  $1  billion,  the  Hunt 
Brothers  in  Sept caber,  1988,  sought  bankruptcy  protection  under  Chapter  11  of  the  Bankruptcy  Code.  The  Hunts'  creditors  included 
Mlnepeco,  a  Peruvian  ainerals  coapany  which  had  obtained  a  $134  aillion  judgaent  against  the  Hunts,  Manufacturers  Hanovsr  Trust 
Coapany,  approxiaately  2,000  unsecured  creditors,  and  thsir  largsat  creditor  of  all,  the  internal  Revenue  Service,  vith  e  $i 
billion  tax  olein. 

The  Tax  Division  began  aonitoring  these  cases  the  day  they  ware  filed.  In  October  of  1988,  our  Civil  Trial  attorneys  sscured  the 
IRS  a  place  on  the  Unofficial  Ad  Hoc  Coaaittae  of  Creditors  (which  includsd  only  two  other  creditors,  Minspeco  and  Manufacturers 
Hanover) .  with  the  approval  of  the  Bankruptcy  Court,  our  attorneys  shared  inforaation  on  the  Hunt's  assets  vith  Minepsco  and 
Manufacturers  Hanover  and  repeatedly  thwarted  the  Hunts’  attaapts  to  deplete  their  estates.  By  the  Fall  of  1989,  the  Hunts  had 
failed  to  produce  acceptable  plana  of  reorganiration.  The  Bankruptcy  Court  threatened  to  convert  the  bankruptcy  proceedings  into 
Chapter  7  liquidations,  which,  as  will  be  explained  below,  would  have  been  diaaatroua  for  the  IRS.  To  prevent  this,  our  civil 
Trial  attorneys  began  working  around  the  clock  to  draft  plana  of  reorganisation  that  would  be  jointly  proposed  by  the  IRS, 
Minepeco,  and  Manufacturers  Hanover.  In  Deceeber  of  1989,  following  hundreds  of  hours  of  nsgotiations,  plans  were  proposed  by 
these  parties  and  confirmed  by  the  Bankruptcy  Court. 

Under  the  plana,  the  assets  of  the  Hunts  are  now  being  liquidated  by  an  independent  trustee,  under  the  supervision  of  our 
attorneys  and  attorneys  for  the  other  major  creditors.  The  IRS  will  receive  80  percent  of  the  preoeeds  fro«  the  sale  of  the 
Melaon  Bunker  Hunt  estate,  or  approximately  $110  Billion,  and  will  receive  70  peroent  of  the  preoeeds  froB  the  eels  of  the  Villiea 
Herbert  Runt  estate,  or  approxlMtely  $60  Billion.  In  addition,  the  IRS  rataina  a  nondiechargaable  $90  Billion  olnia  ngninat 
Halson  Bunt  and  $75  aillion  olnim  ngainst  Herbert,  to  be  paid  out  of  their  future  Incone.  Our  Civil  Trial  attorneys  thus 
instantly  recovered  $170  nilllon  in  cash  for  the  Governnsnt,  with  ths  prospect  of  an  added  $165  million  in  the  future. 


The  Hunt  cases  illustrate  the  Importance  of  early  Tax  Division  involvesent  in  bankruptcy  proceedings.  Because  of  our  early 
involvesent,  our  Civil  Trial  attorneys  in  the  Hunt  cases  accomplished  a  number  of  firstsi  ve  participated  as  a  major  player  on  a 
creditor's  committee;  ve  joined  with  other  creditors  in  proposing  a  plan  of  reorganisation;  and  ve  vers  appointed  by  a  bankruptcy 
court  to  help  supervise  the  Implementation  of  such  plans.  A  huge  dividend  was  paid  as  the  result  of  these  efforts i  aeeordimg  to 
studies  prepared  by  Brast  ft  Vhinmey  |no«  Brast  ft  Touag)*  bad  the  Ruat  eases  beea  ooaverted  to  chapter  7  liquidatioas,  vhloh  almost 
eertaialy  would  have  ooourred  but  for  our  attorneys*  efforts^  the  Oovemmeat  would  have  reoovered  only  M7.f  mlllioa;  iastead,  the 
oovernaeat  will  receive,  at  a  miaimum,  |i70  million*  The  additional  fiia.i  Billion  reooupod  is  nore  than  enough  to  fund  the 
entire  operations  of  the  ran  Di vision  for  t  years. 

Xt  required,  however,  an  investment  of  over  4,ooo  attorney  hours  over  an  eighteen-month  period  to  predueo  this  landmark  recovery. 

Thun,  the  Tam  Division  was  required  to  invest  the  equivalent  of  1  full  years  of  attorney  time  in  a  single  case.  Although 
application  of  the  techniques  perfected  in  the  Hunt  cases  would  certainly  result  in  additional  recoveries  in  large  bankruptcies^ 
the  fact  remains  that  the  Tax  Division  does  not  have  the  resources  to  apply  those  techniques  to  the  other  large  bankruptcy  cases 
on  its  docket,  13  of  %rhich,  as  previously  noted,  already  have  absorbed  over  1,000  hours  of  attorney  tine.  .Moreover,  if  even  five 
percent  of  the  *77  leveraged  buyouts  that  occurred  between  ifti  and  iftt  default  in  the  nent  two  years  (a  default  rate  well  below 
the  estimates  discussed  above),  the  Tax  Division  will  be  faoed  with  at  least  40  more  mega-bankruptoies .  Although  some  of  these 
cases  will  be  less  time-consuming  than  the  Hunt  cases,  many  will  be  much  worse.  Even  if  these  cases,'  on  average,  occupy  a  third 
of  the  tine  spent  on  the  Hunts,  they  will  monopolize  the  time  of  at  least  a  dozen  attorneys.  And  this  does  not  take  into  account 
the  staffing  needed  to  deal  with  the  thousands  of  individual  bankruptcies  now  being  received  by  the  Tax  Division.  Those  cases 
must  also  be  aggressively  pursued,  lest  the  American  public  be  given  the  impression  that  they  can  avoid  their  tax  obligations 
through  the  exp^iency  of  bankruptcy.  Indeed,  in  many  bankruptcies  the  debtor's  only  creditor  is  the  IRS. 

Unless  the  Tax  Division  commits  resources  to  the  early  development  of  its  bankruptcy  cases  and  pursues  every  option  for  maximizing 

the  recovery  on  Government  tax  claims,  the  Federal  Treasury  will  lose  hundreds  of  millioDs  of  dollars  —  not  because  tne  taxes  ^ 

are  not  owed  and  not  because  there  are  no  funds  to  pay  those  tax  debts,  but  because  the  debtors  will  not  be  forced  to  pay  them.  ^ 

Conversely,  for  every  additional  dollar  dedioated  to  bankruptey  work,  the  Tax  Division  stands  to  return  hundreds,  if  not 

thousands,  of  dollars  to  the  Federal  Treasury.  The  enhancements  requested  for  PY  1992  will  enable  our  civil  Trial  Sections  to 

successfully  to  address  the  surge  in  both  large  and  small  bankruptcy  cases,  the  favorable  resolution  of  which  is  critical 

maintaining  the  integrity  of  the  tax  system. 
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(Dollars  in  thousands) 

Organization  Tax  Division  ^  Decision  Unit  2TflX07  ..CiYil  TflX  Litiqatign 


Request  Level 


P09 

Amount 

Positions  by  Type 

Attorney 

12 

6 

$276 

Nonlegal 

Administratively  Determined 

4 

2 

45 

Salaries 

»  <  ■ 

f  »  t 

Subtotal 

16 

8 

321 

Personnel  Benefits 

121 

Travel  and  Transportation 

75 

GSA  Rent 

69 

Rent,  Connunicat ions  and  Utilities 

11 

Printing 

7 

Other  Services 

432 

Supplies  and  Materials 

18 

Equipment 

— 

— 

iia 

Subtota 1 

... 

... 

912 

Total 

16 

8 

1,233 

pesgription  9t  Cost  inputfi 


Bankruptcy  Initiative  -  12  attorneys  and  four  support  staff  are  needed  to  address  unprecedented  increases  in  the  Tax 

Division's  bankruptcy  workload.  Bankruptcy  receipts  have  increased  fros  5,300  cases  in  PY  1986  to  sore  than  17,000  cases  in 
FY  1990.  Many  of  these  cases  are  cosplex  and  tise-consusing,  as  illustrated  by  the  recent  Hunt  brother  " 

required  nearly  3,700  hours  of  attorney  tine.  More  of  these  "nega-bankruptcies"  are  expected  in  FY  1992 
staff  increases  absolutely  essential. 


which 
nakihg  the  requested 


1991  Pay  Raise  Absorption  -  A  total  of  $265,000  is  required  to  cover  automated  litigation  support  and  automated  legal  research 
expenditures  deferred  duo  to  the  absorption  of  the  1991  pay  raise. 


I-* 

07 
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Tax  Division 

Salaries  and  expenses.  General  L<tqal  Actlvitiea 


Summary  of  Decision  Unit  Resources  bv  Obiect_Clasfl 
(Dollars  in  thousands) 


1990  Actual 

1991  Estimate 

1992  Estimate _ 

increase/ Decrease 

Object  Class 

Amount 

W9rJtY.sfli:fi 

Amount 

Worhygarg 

Amount 

KgriVYgaCfi 

Amount 

11 

12 

21 

Personnel  compensation... 

Personnel  benefits . 

Travel  and  transportation 

of 

.  317 

$12,844 

2,614 

1,728 

330 

$16,693 

3,398 

2,245 

338 

$18,039 

3,662 

2,325 

8 

$1,346 
2  64 
60 

22 

23. 

23. 

24 

25 

26 
31 

Transportation  of  things. 

23 

2, 319 

30 

3,014 

30 

3,277 

0 

263 

3  Communications,  utilities 
miscellaneous  charges.. 
Printing  and  reproduction 

Other  services . 

Supplies  and  materials... 
Rqiilpnent . . . 

and 

1,000 

16 

1,841 

296 

52 

1,300 

21 

2,393 

384 

68 

1,329 

30 

3,236 

402 

247 

29 

9 

843 

16 

_ ill 

Total  obligations . 

. 

.  317 

22,733 

330 

29,546 

338 

32,577 

8 

3,031 

Tax  Division 

Jtfgtificfltign  Qg  Prgggflw  antil  P^rgprmange 
SaXj^ri^g  and  Expgnatggj  ggn^ral.  L^qal  ■ActAvitiggi-.l?.i.Qm“Q~l-7g2 
aanaqgjagJit.flDd-AdainigArflti9n  -  $  Tax  3Q 


Lono-Ranq»  Ooalt  To  provide  Division-vide  nanagement  and  policy  direction  including:  naintainlng  effective  liaison  with  the 
Internal  Revenue  Service,  U.S.  Attorneys’  Offices,  and  other  client  agencies;  providing  essential  adainistrative,  financial, 
personnel,  and  infornation  systens  support  to  Tax  Division  enployees;  promptly  reviewing  and  analysing  proposed  legislation 
affecting  the  nation’s  internal  revenue  system;  and  fulfilling  the  Division's  administrative  responsibilities  under  the  Freedom  of 
Information  and  Privacy  Acts,  as  well  as  under  Section  6103  of  the  Internal  Revenue  Code. 

To  furnish  policy  guidance  and  direction  for  all  litigating  operations  of  the  Tax  Division. 

To  supply  all  required  financial,  technical,  personnel,  and  other  support  services  to  components  throughout  the  Tax  Division. 

To  obtain  funding  and  programmatic  resources  needed  to  sustain  the  Division's  litigation  program. 

To  represent  the  Tax  Division  effectively  in  its  dealings  with  the  IRS,  the  offices  of  U.S.  Attorneys,  and  the  other  components 

within  the  Department  of  Justice.  00 

To  supervise  the  comprehensive  implementation  of  the  EAGLE  office  automation  network. 

Bsss  progrAM  t>sscriBtioat  This  Executive  Direction,  Legislative  Affairs,  and  Administrative  Services  components  of  the  Tax 
Division  provide  leadership,  policy  guidance  and  direction,  and  administrative  sipport.  The  Division’s  executive  leadership 
establishes  appropriate  and  uniform  policies  involving  civil  and  criminal  tax  lav  enforcement,  and  promotes  and  maintains 
communications  and  liaison  with  the  offices  of  U.S.  Attorneys,  and  other  components  of  the  Department  of  Justice.  The  legislative 
affairs  program  reviews  and  analyzes  legislative  proposals  that  directly  affect  thi  litigating  mission  of  the  Tax  Division,  and 
prepares  all  legislative  reports  required  by  the  Congress,  the  Office  of  Management  and  Budget,  and  the  Department  of  Justice. 

Timely  responses  are  also  prepared  to  satisfy  the  requirements  of  the  Freedom  of  Information  and  Privacy  Acts. 

The  Administrative  Section  provides  services  relating  to  general  administration,  fiscal/budgetary  controls,  automated  information 
systems  technology,  personnel  administration,  and  other  administrative  support  services  as  required.  It  consists  of  five  separate 
components;  <i)  the  Executive  Office,  which  provides  overall  control  and  policy  guidance;  (ii)  the  Comptroller’s  Staff,  which  is 
responsible  for  all  financial,  budgetary,  and  program  evaluation  requirements,  post  litigation  operations,  and  travel  voucher 
processing;  (ill)  the  Information  Resources  Staff,  which  is  responsible  for  the  implementation  and  maintenance  of  the  new  EAGLE 
office  automation  network,  and  for  providing  all  other  Information  systems  technology  support  required  by  Tax  Division  employees; 

(iv)  the  Personnel  Staff,  which  monitors  the  recruitment  and  hiring  of  Division  personnel,  and  supplies  all  other  required 
personnel  services;  and  (v)  the  Services  Staff,  which  manages  security,  case  and  file  control,  procurement,  facilities  management, 
and  all  other  service  support  functions. 
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The  Division's  senior  executive  aanageaent  remains  comaitted  to  maintaining  and  enhancing  the  standards  of  excellence  that  have 
been  the  hallmark  of  the  Tax  Division  for  over  fifty  years.  This  commitment  is  reflected  in  demonstrated  improvements  in  internal 
management  controls,  statistical  record  keeping,  and  office  automation  systems,  as  well  as  in  a  renewed  emphasis  on  employee 
training,  recruitment,  and  retention,  the  results  of  which  have  been  extraordinarily  successful. 

The  Tax  Division's  mission  is  to  promote  the  uniform  and  equitable  enforcement  of  the  Nation's  tax  laws.  Recognising  that  the 
accomplishment  of  this  mission  retires  a  team  effort,  the  Division's  executive  managers  have  fostered  heightened  cooperation  with 
the  offices  of  U.S.  Attorneys,  and  the  Treasury  Department,  meeting  regularly  with  representatives  of  those  offices  to  discuss 
matters  of  mutual  concern.  In  this  regard,  and  of  significance,  a  Deputy  Assistant  Attorney  General  for  the  Tax  Division  Is 
currently  representing  the  Division  on  an  Internal  Revenue  task  force  responsible  for  recommending  improvements  in  the  Service's 
criminal  enforcement  program.  Similarly/  the  Tax  Division  has  iaoreased  its  participation  in  the  Organised  Crime  Drug  Bnforeenent 
Task  Porees  (OCDSTP)  and  in  the  Dallas  Bank  Fraud  Task  Force  established  to  address  the  country's  savings  and  loan  orisis.  The 
Division  also  is  assisting  in  the  negotiation  of  international  treaties,  such  as  the  Mutual  Legal  Assistance  Treaties  (NLAT) , 
which  nay  permit  tax  authorities  to  obtain  access  to  individual  and  corporate  financial  information  in  both  civil  and  criminal  tax 
cases.  These  treaties  are  critical  to  the  Government's  continuing  efforts  to  interdict  international  money- laundering  and  tax 
shelter  schemes. 

The  Division  has  also  succeeded  in  dealing  with  its  previous  employee  recruitment  and  retention  problems.  The  Division's 
management  team  firmly  established  employee  recruitment  and  retention  as  the  Division's  number  one  priority.  As  a  result,  a 
number  of  new  programs  were  established  to  address  these  areas.  In  the  past  year,  the  Division  greatly  expanded  its  Summer  Honor 
Program  and  embarked  on  a  new  Fall  recruitment  program  under  which  high-ranking  Tax  Division  officials  visited  thirty  law  schools. 
These  programs  had  an  immediate,  positive  effect:  epplicatloas  for  permaaeat  employment  rose  by  90  percent/  the  quality  of  those 
applioatloBS  iaoreased  dranatically/  and  the  Division  experienced  its  highest  offer  acceptaaoe  rate  —  93  percent  —  in  recent 
history.  The  Division's  management  also  instituted  procedures  to  improve  lateral  hiring.  Media  advertisements  have  produced 
several  hundred  quality  applicants.  To  deal  with  employee  turnover,  the  Division's  management  augmented  existing  award  programs, 
created  a  new  spot-award  program  for  non-legal  employees  whose  work  performance  demonstrated  genuine  initiative,  greatly  enhanced 
the  training  opportunities  available  to  Division  employees,  and  organized  committees  of  line  attorneys  and  secretaries  to  improve 
communications  between  those  groups  and  the  Assistant  Attorney  General. 

The  Comptroller's  Staff  continues  to  monitor  the  funding  posture  of  the  Tax  Division,  providing  the  Division's  management  with  up- 
to-date  reports  of  the  Division's  expenditures,  as  well  as  proposals  for  reprogramming  resources,  when  necessary.  For  1990, 
separate  reports  have  been  established  to  track  the  Division's  Organized  Crime  Drug  Enforcement  Task  Force  (OCDBTF)  program.  In 
meeting  the  reporting  requirements  established  by  the  Department's  OCDETF  Administrative  Unit,  the  Comptroller's  Staff  has 
established  separate  operating  plan  budgets  and  has  implemented  effective  procedures  for  reimbursable  billing  from  the  OCDBTF 
appropriation.  The  Staff  is  cyrrently  in  the  process  of  developing  similar  tracking  systems  to  monitor  the  Division's  activities 
with  respect  to  financial  Institution  fraud  investigations  and  the  new  criminal  tax  enforcement  initiative  focusing  on  petroleum 
excise  tax  evasion. 


A  n«v  unit  has  h^^n  aatablish^d  la  th«  Coaptrollar's  Staff,  th«  lUnagMiaBt  laformatloa  sarvioas  <M1S)  V&lt,  which  haa  greatly 
iaprovad  offioa  affioiaaoy  aa4  proSuotivlty.  MZ8  baa  aatabliahad  BaaegaBaat  iaferaatloa  ayataaa  databaaaa  that  allow  tha  Staff  to 
raapoaS  quickly  aad  accurately  to  a  ayrlad  of  raaourcaa-ralatad  iaqulrlaa  Mda  by  Baaagaaaat  aad  adalaiatratiwa  offlolala.  Navly 
establlahed  internal  databaaaa  also  provide  tha  Conptroller ' a  Staff  with  a  firmer  graap  on  tha  Divialon*B  caaeload  as  a  whole. 
These  databaaaa  praaage  an  entirely  revised  case  aanageaent  system  and  computer  workload  projection  model  that  should  be  in  place 
within  the  next  several  years.  The  Comptroller's  Staff  has  also  completed  a  comprehensive  procedures  manual  for  each  component  of 
the  Staff.  Which  addresses  the  following  areas:  (i)  travel  authorisation  and  voucher  proceasing;  (ii)  post  litigation  operations; 
(iii)  financial  and  accounting  procedures;  (iv)  budget  and  program  evaluation  activities;  and  (v)  management  information  services 
operations. 

The  laformatioB  seeouroea  Staff  la  superviaiag  the  Divlaioa*wide  iaetalletioa  of  the  loag^aweited  lAOLB  office  eutomatioa  network. 
The  BAQLB  office  eutomatioa  coatreot  wan  awarded  in  July,  lift,  aad  since  then  extraordiaary  efforts  have  beea  uadertakea  to  meet 
an  aggressive  implemeatatioa  schedule.  The  information  Resources  Staff  has  supervised  cable  installations  throughout  Tax  Division 
offices,  and  has  monitored  the  construction  of  a  computer  room  to  support  the  EAGLE  office  automation  network.  The  staff  has  also 
obtained  contract  support  for  facilities  operations  and  maintenance  and  "hotline**  services  to  address  any  problems  that  might 
arise  from  the  network's  operations.  Additionally,  the  Staff  will  soon  be  working  in  close  cooperation  with  representatives  of 
the  Department's  other  litigating  components  to  develop  a  uniform.  Department-wide  case  management  database  system. 

The  Personnel  Staff  has  assisted  the  Office  of  the  Assistant  Attorney  General  in  implementing  its  aggressive  employee  recruitment 
and  retention  program.  The  Personnel  Staff  has  endeavored  to  bring  new  recruits  on-board  as  quickly  as  possible  (consistent  with 
security  requirements) .  la  additloa,  it  has  overseea  the  developmeat  of  a  **epot  award*'  program  for  aoa-legal  employees,  which,  la 
cooperatloB  with  the  Justice  KaBagemeat  Dlvlsloa,  will  provide  awards  of  betweea  $7S  to  IlSO  to  employees  who  develop  iaaovatlve 
teohalquea  for  Improvlag  office  effloleaoy  aad  productivity.  The  Personnel  Staff  likewise  works  closely  with  the  Division's 
Office  of  Training  to  track  and  monitor  all  training  courses  attended  by  Tax  Division  personnel,  a  responsibility  that  haa 
escalated  with  the  substantial  expansion  of  the  Division's  own  internal  training  program.  In  order  to  more  fully  address  employee 
retention  problems,  the  Division  is  this  year  requesting  funds  to  permit  it  to  compensate  its  attorneys  on  the  Administratively 
Determined  Pay  System.  This  is  part  of  the  Department's  overall  effort  to  bring  all  Departmental  attorneys  under  a  single  pay 
schedule. 

The  Services  Staff  has  responded  effectively  to  new  workload  requirements  stemming  from  the  implementation  of  the  EAGLE  office 
automation  network.  This  involved,  In  no  small  measure,  addressing  burdensome  procurement  requirements  associated  wUh  EAGLE 
equipment  leases,  and  purchases,  and  in  coordinating  and  monitoring  the  renovation  of  a  computer  room  in  the  basement  of  the 
Judiciary  Center  Building.  In  addition,  the  Staff  worked  extensively  with  Department  officials  to  ensure  the  smooth  transition  to 
the  new  FTS-2000  communications  and  WASP  telephone  systems. 

The  Ada iaietr stive  iectloa's  Services  Staff  has  embarked  on  the  firet  full  A-7«  prlvatlaatica  of  commercial  activities  review  la 
the  Departmeat  of  Juetice.  Am  A-7«  review  of  the  Oivleloa'a  mall,  meesenger,  aad  filee  aervices  ie  currently  uader  way.  A 
requeet  for  proposal  from  commeroial  veadors  will  be  lasued  aad  the  cost  compariaca  completed  this  fall  aad  the  determlaatioB 
whether  to  ooatraot  out  cr  to  retaia  the  fuactioa  ia-houae  will  be  made  by  the  beglaalag  of  iffl.  The  A"*7a  review  covers  11  FTS 
sad  more  thaa  $lS7,oeo  la  persocael  and  benefits  coats  alone.  In  addition,  the  laformatlca  Aeaouroea  Staff  haa  ooatracted  out  for 
faoilltlea  maiateBaaoe  aad  BAGLB  hotline  aupport  under  the  auaplcee  of  the  A-7a  program.  la  total,  17  FTB  workyeara  are  being,  or 
have  beea,  reviewed  under  the  Divialoa's  A-7d  privatisetloa  program. 
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Th«  Tax  Division  has  also  Isplssantsd  a  nuabsr  of  steps  to  address  the  weakness  in  our  debt  collection  progras.  We  have  hired  and 
trained  6  additional  collection  paralegals  for  our  Civil  Tax  Litigation  program  to  enable  the  civil  Trial  Sections  to  consistently 
ispleeent  the  debt  collection  procedures  set  forth  in  Tax  Division's  Meeorandus  84-25  on  Collection  Procedures.  A  review  of  all 
outstanding  judgsents  has  identified  those  judgaents  not  currently  in  active  collection  within  the  Division  .  These  judgments 
will  be  transferred  to  the  United  States  Attorneys'  Offices  or  the  Internal  Revenue  Service.  The  Division  has  ieplesented  an 
annual  review  of  all  outstanding  judgaents.  We  have  aade  a  coaaitaent  to  autoaate  collection  procedures  as  auch  as  possible  and 
design  a  coaputer  database  that  will  provide  aanageaent  inforaation  that  accurately  reflects  the  case  inventory,  outst^ing 
balance,  and  collection  potential  of  Division  collection  cases.  Tax  Division'^  eaphasis  on  collection  efforts  have  resulted  In 
the  collection  of  $47  ailllos  as  of  the  end  of  June,  1990,  as  compared  to  $14.9  allllea  at  the  sane  tine  last  year.' 


(Dollars  in  thousands) 


Organisation  Tax  Division 


Dscislon  Unit  6Tan3Q  Manaqamant  and  Main  1st  rat  ion 


1989 

1990 

1991 

1»»2 

Resource  Rsoui£tr!tDtt 

Base  Level 

Requeat  Level 

Change 

Cum. 

Change 

Cum. 

BUDGET  AUTHORITY 

$4,817 

$S,526 

$6,27$ 

$415 

$6,690 

$1,414 

$8,104 

OUTLAYS 

4,769 

5,471 

6,212 

411 

6,623 

1,319 

7,942 

Appropriated  Positions 

91 

99 

95 

95 

... 

95 

Workyaarat 

Full-time  Permanent 

82 

91 

91 

91 

91 

Other  i 

12 

12 

12 

12 

12 

Subtotal 

94 

103 

103 

103 

103 

Overtime/Holiday 

3 

3 

3 

3 

3 

Total 

97 

106 

106 

106 

106 

Proof aa  Chaaqai t  A  total  Incraas*  of  $1,414,000  la  ra^uaatod  for  th«  Divialon^a  manageMnt  and  adailnlatratlon  prograa  for  PY  1992.  Of  thla  anount, 

$$00,000  is  raquirad  to  covar  oporatlona  and  nalntananca  costa  for  ths  Division's  EAGLE  offica  automation  natwork.  Pollowlng  tha  award  of  tha  BMLI 
automation  network  contract  to  TiSoft,  Inc.  In  July,  1989,  tha  Division  smbarkad  on  an  aggraaalva  Inatallation  achadula  daslgnad  to  put  tha  natwork  In  place 
by  tha  and  of  calendar  year  1990.  Under  tha  tarsia  of  tha  contract,  tha  Tax  Divlaion  la  obtaining  EAGLE  office  automation  aquipsMnt  under  a  laaaa-to- 
purchase  agraastsnt.  By  PY  1992,  most  of  tha  EAGLE  aqulpisant  will  have  bean  purchased  by  tha  Tax  Division,  at  which  tlsM  tha  funding  provided  by  tha  Legal 
Activity  Office  Automation  (LAOA)  fund  will  cease  and  appropriated  funds  will  be  needed  to  pay  for  all  BMlntananca  costa  and  upgrades  to  Division-owned 
aguipmsnt.  Tha  President's  1991  budget  request  includes  a  mandatory  coat  increaae  of  $2$$,000  for  EAGLE  equipment  maintenance.  However,  this  initial  level 
of  funding  is  insufficient  to  cover  all  of  the  operations  and  maintenance  costa  that  will  be  Incurred  during  PY  1992.  The  additional  funds  requested  for 
PY  1992,  in  conjunction  with  exiatlng  base  level  funding  for  EAGLE  operations  and  maintenance  built  into  the  PY  1991  request,  will  enable  the  Tax  Division 
to  utilise  the  aophiaticated  EAGLE  office  automation  natwork  In  the  manner  In  which  it  was  originally  anvlaloned. 

In  addition,  a  program  enhancement  of  $122,000  la  required  to  cover  training  that  would  be  deferred  due  to  the  absorption  of  the  1991  pay  raise.  These 
funds  will  enable  the  Division  to  broaden  the  outside  professional  training  opportunities  made  available  to  Dlvieion  personnel.  While  the  Division 
currently  maintains  a  training  program  in-houae,  training  in  certain  complex  areaa  of  tax  law  can  beat  be  provided  by  outside  eourcea  with  specific 
expertise  in  the  area  of  tax  law  in  question  —  e.g.  financial  institution  fraud  and  motor  fuel  excise  tax  fraud  involving  complex  ‘paper  trails*  which  must 
be  carefully  and  thoroughly  analysed  if  the  prosecution  of  offenders  is  to  be  successful. 

The  requested  program  increaee  of  $25,000  is  neceasary  to  support  the  Department's  implemsntatlon  of  the  Adminletration'e  ■ManagesMnt  Priorities  for  the 
1992  Budget*  as  outlined  in  OHB  memorandum  (H>90-05)  dated  July  16,  1990  to  all  Executive  Departaiente  and  Agencies.  The  funding  will  be  used  to 
specifically  address  upgrades  in  financial  management  aystema  consistent  with  long-standing  Administration  goals  for  consolidating,  upgrading  and 
modernising  a  single  integrated  financial  management  ayatem  within  each  agency,  with  full  implementation  of  the  Core  Plnancial  Requirementa,  the  Standard 
Ledger  and  capable  of  producing  auditable  financial  statements. 

For  FY  1992,  the  Tax  Division  requests  $757,000  In  budgat  authority  to  cover  the  coat  of  extending  the  Administratively  Determined  Fay  System  to  all 
attorneys  within  the  Division,  a  change  which  will  ensure  parity  within  the  Department  and  enhance  our  ability  to  retain  experienced  attorneys. 
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D<ci«ion  Unit  Funding  L^vl  R«ouirinTif 
(Dollars  in  thousands} 


Organisation  Tax  Division 


Dscision  Unit  6TS3i3Q  Manaosasnt  snd  Adsiinistratlon 


1969 

1990 

1991 

RftDvrgt  RMMirtfflgriU 

Bass  Level 

Request  Level 

Change 

Cum. 

Change 

Cum. 

BUDGET  AUTHOBZTY 

$4,817 

$5,526 

$6,275 

$415 

$6,690 

$1«414 

$8,104 

OUTLAYS 

4,769 

5,471 

6,212 

411 

6,623 

1,319 

7,942 

Appropriated  Fositiona 

91 

99 

95 

95 

... 

95 

Workysarsi 

Full-time  Permanent 

62 

91 

91 

91 

91 

Other 

12 

12 

12 

. . . 

12 

12 

Subtotal 

94 

103 

103 

103 

103 

Overtime/Hol iday 

3 

3 

3 

3 

3 

Total 

97 

106 

106 

106 

106 

groorsiB  Chanossi  A  total  incrsass  of  $1,414,000  is  rsqusstsd  for  ths  Division's  sksnagssMnt  and  administration  program  for  ft  1992*  Of  this  amount, 

$500,000  is  rsquirsd  to  covsr  oparations  and  maintsnancs  costa  for  ths  Division's  BAOLI  offics  automation  nstwork.  Following  ths  Award  of  ths  lAOLI 
automation  nstwork  contract  to  TlSoft,  Inc.  in  July,  1969,  ths  Division  smbarksd  on  an  aggrssslvs  installation  achsduls  dsoignsd  to  put  ths  nstwork  in  placs 
by  ths  snd  of  calsndar  ysar  1990.  Undsr  ths  tsrms  of  ths  contract,  ths  Tax  Division  is  obtaining  tAOLI  offics  automation  sguipmsnt  undsr  a  Isass-to* 
purchaas  agrssmsnt.  By  FY  1992,  most  of  ths  EAGLK  squipmsnt  will  havs  bssn  purchassd  by  ths  Tax  Division,  at  which  tims  ths  funding  provldsd  by  ths  Lsgal 
Activity  Offics  Automation  (LAOA)  fund  will  csass  and  appropriatsd  funds  will  bs  nssdsd  to  pay  for  all  maintsnancs  costs  and  upgradss  to  Division-ownsd 
squipmsnt.  Ths  Prssidsnt's  1991  budgst  rsqusst  includss  a  mandatory  cost  incrsass  of  $255,000  for  BAOLI  squipmsnt  sMintsnancs.  ftowsvsr,  this  initiai  isvsl 
of  funding  is  inaufficlsnt  to  covsr  all  of  ths  opsrations  and  maintsnancs  coats  that  will  bs  incurrsd  during  FT  1992.  Ths  additional  funds  rsqusstsd  for 
FT  1992,  in  conjunction  with  sxisting  bass  Isvsl  funding  for  BAGLB  opsrations  and  maintsnancs  built  into  ths  FT  1991  rsqusst,  will  snabls  ths  Tax  Division 
to  utillas  ths  aophiaticatsd  BAOLB  offics  automation  nstwork  in  ths  sannsr  in  which  it  was  originally  snviaionsd. 

In  addition,  t  program  snhancsmsnt  of  $122,000  is  rsquirsd  to  covsr  training  that  would  bs  dsfsrrsd  dus  to  ths  absorption  of  ths  1991  pay  raiss.  Thsss 
funds  will  snabls  ths  Division  to  broadsn  ths  outaids  profsssional  training  opportunitiss  mads  availabls  to  Division  psrsonnsl.  Whils  ths  bivislon 
currently  maintains  a  training  program  in^houss,  training  in  certain  complex  areas  of  tax  law  can  best  bs  provided  by  outside  sources  with  S|)sclfic 
expertise  in  ths  area  of  tax  law  in  question  —  s.g.  financial  institution  fraud  and  motor  fuel  excise  tax  fraud  involving  complex  *pspsr  tr-ills*  which  must 
be  carefully  and  thoroughly  analysed  if  ths  prosecution  of  offenders  Is  to  bs  succsssfui. 

The  csqusstsd  program  increase  of  $35,000  is  necessary  to  support  ths  Department's  Implementation  of  ths  Administration's  ■Management  Frioritiss  for  ths 
1992  Budget*  as  outlined  in  0MB  aismorandum  (K-90-05}  dated  July  16,  1990  to  all  Bxscutivs  Departments  and  Agencies.  Ths  funding  will  be  used  to 
specifically  address  upgrades  in  financial  management  systems  consistent  with  long-standing  Administration  goals  for  consolidating,  upgrading  and 
modsrniflng  a  single  integrated  financial  management  system  within  each  agsncy,  with  full  implementation  of  ths  Core  Financial  ItsquirsaMnts,  ths  Standard 
Ledger  and  capable  of  producing  auditable  financial  statements. 

For  BY  1992,  ths  Tax  Division  requests  $757,000  in  budget  authority  to  cover  the  cost  of  extending  ths  Administratively  Determined  Fay  System  to  all 
attorneys  within  the  Division,  a  change  which  will  ensure  parity  within  ths  Department  and  enhance  our  ability  to  retain  experienced  attorneys. 


ssncdalt-gg  Cgtt  Inpv^B 

(Dollar*  In  thousands) 


Organisation  HA.Pivittpn 


.Eeouest 

Lavel 

ESI  ia 

Amount 

Positions  by  Typa 

Attornay 

Non Lags 1 

Admlnistrativaly  Datarminad 
Salarias 

U-L  XJUL 

S757 

Subtotal 

757 

Parsonnal  Banafits 
travel  and  Transportation 

GSA  Pant 

Rant,  Coflsnunl  cat  ions  and  Utilitiaa 
Printing 

Other  sarvlcas 

Supplies  and  Materials 

Cguipmant 

657 

Subtotal 

~657 

Total 

1,414 

Daclsion  Unit  6Taa3Q  Hanaosmant  and  Ada in la t rat  Ion 


Paigfiption  Pi  CPit  Xngvti 

t&ffLg  PCUCf  Autotgion  Hiint.tn4agf  -  An  additional  $SOO,000  is  raquired  to  covsr  »aLntanancs  coata  for  th«  now  IMLI  offlca  autocsation  natwork. 
Sufficiant  funding  to  covar  auch  additional  naintananca  coats  is  simply  unavailabla  in  tha  Division's  currant  appropriatad  account.  Hanca,  tha 
raquaatad  funding  la  abaolutaly  critical  if  tha  Division  la  affactlvaly  to  maintain  its  naw,  aophiaticatad  offlca  automation  anvironmant  in  working 
condition. 

1991  Pay  Raisa  Absorption  •  A  total  of  $122,000  la  raguirad  to  covar  training  aspandituraa  dafarrad  dua  to  tha  absorption  of  tha  1991  pay  ralsa. 

FMia  Inhancaisanta  •  A  funding  incraaaa  of  $3S,000  is  raguirad  to  support  tha  tachnological  anhancanant  of  tha  Dapartmant's  Financial  Kanagastant 
Information  Systsms  (FKIS). 

Adfflinistrativalv  Datarwinad  Salarlss  -  A  total  of  $757,000  la  raguastad  to  allmlnata  tha  salary  dif fsrantlala  currantly  axisting  among  tha 
Dapartmant’s  attornay  parsonnal. 
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Tpx,  Division 

SaUries_An<l,exDenses.  General  Legal  Activities 

SumEarv  Pt  P^gigign  Vnit  Regwiseg  fey  Clasg 

(Dollars  in  thousands) 


199Q  Actual _ 

1^1  Estimate _ _ 

1992  Estimate  _ 

Increase/ Decrease 

Qfelegt  Glagfl 

Workvears 

Amount 

Workyeairg 

Amount 

Workvears 

Amount 

Workvears 

Amount 

11 

Personnel  compensation. . . 

$3,150 

103 

$3,577 

103 

$4,588 

0 

$1,011 

12 

Personnel  benefits . 

442 

502 

532 

30 

21 

Travel  and  transportation 

of 

48 

52 

53 

1 

persons . 

22 

Transportation  of  things. 

48 

50 

50 

0 

23.1 

GSA  rent . 

481 

546 

586 

40 

23.3 

Commun i cat ions f  utilities 

and 

miscellaneous  charges.. 

210 

238 

242 

4 

24 

Printing  and  reproduction 

17 

19 

19 

0 

25 

Other  services . 

931 

1,065 

1,808 

713 

26 

Supplies  and  materials... 

88 

100 

100 

0 

31 

Equipment . 

111 

126 

126 

0 

Total  obligations . 

.  103 

5,52  6 

103 

6,275 

103 

8,104 

0 

1,829 
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xiTlti  tffltl  AcUvUitt 


rtntucfl  Antlytii  >  ftoatf  Chanati 
(Dolltra  kn  thouaanda) 


|C«B 

radtral 

Appallata 

Activity 

Crlalnal  Tax 

Aroaacution 

Civil  Tax 

Lit Igat Ion 

Managaaant  and 
Adalntat  rat  Ion 

Total 

Major  caaa 
Inlilattva 

Motor  rg*l 
iMcla*  Tax 
Xnltlatlva 

oanaral 

Bntorcaaant 

Inltlatlv* 

Sanhruptcy 

Inltlatlv* 

Coapan- 

aatlon 

laauaa 

PM18 

Cnhanc* 

atnt 

KAOLC 
-  Maln- 
tananca 

I^OB  ■ 

Aiaount 

Toa  . 

Amount 

Po*  - 

Aiaount 

POi 

Aaount 

Aiaount 

Aaount 

Aaount 

‘  Po* , 

Aaount 

Grad*a 

01-1 » . 

1 

1181 

8 

1)41 

4 

ms 

>1 

tsso 

30 

*1,111 

0*-7 . . 

1 

1 

44 

1 

44 

4 

81 

1 

1*1 

5 

101 

10 

411 

8 

111 

14 

417 

11 

l,S11 

L«p»«  (  •  1 . . . . . . 

-I 

-103 

-5 

-  ]0S 

-4 

-140 

-8 

-318 

-11 

-184 

othar  paraonnal  coBpaniatlun . 

1 

1 

1 

a 

S 

AdBlnlatrattvaly  dataralnad  aalarltt..^. . 

•  7S*. 

1S1 

Total  worfcyaara  and  paraonnal 

coapanaatton . . . . . 

1 

103 

S 

aoT 

4 

140 

8 

111 

7S7 

10 

l.SIS 

Aaraonnal  banaflta . 

40 

14 

40 

111 

2*1 

Ttavtl  and  tranapoitatlon . 

lOi 

so 

14 

IS 

11* 

otA  rant . . 

11 

41 

IS 

i» 

14* 

othar  rant . 

4 

1 

4 

11 

II 

Tr int ln« . 

1 

4 

3 

7 

11 

Othar  aarvicaa . . . . 

4T 

14 

111 

431 

111 

111 

•soo 

1,311 

tuppUaa  and  Mtarlala . . 

4 

10 

• 

18 

41 

t<iulp«ant . . 

IS 

111 

81 

171 

414 

Total  prograa  vortyaara  and  obligation* 

changaa  ra^aatad.  1113 . 

1 

_ 384 

s 

401 

4 

_ 

8 

171 

IS 

soo 

_ ao_ 

_ 4^0S 

B>A3 


AtteriMyt  <90S) . 

r«r«l*9al  8p«cUIL«tB  (9S0) . 

Oth*r  L«9«1  and  Kinirad  (900*998) 
0«n.  Adnin.  Clarlcal  and  OffLca 

Sarvicaa  {JOO>J99) . 

Accountin9  and  iud9«t  <S00-S99).. 

Total . 


Waahington 

U.8.  riald 


Total 


ProQraa 

Supplaiaanta] 


Total 


Prograa 

Iftcraaaoa 


3.  crixiinal  Hatters: 


Federal  appellate  activity . 

29 

27 

$  2,307 

. . . 

...  ...  ... 

... 

. . . 

... 

11 

29 

27  $  2,318 

Organized  criee  prosecution . 

96 

83 

7,850 

«25 

-25  -$1,903  ... 

-36 

. . . 

. . . 

27 

71 

58 

5,938 

Rjblic  integrity . 

38 

34 

3,000 

...  . 

. . . 

. . . 

15 

38 

34 

3,015 

Fraud . 

117 

104 

8,951 

*  . . 

30 

15 

1,940 

147 

119 

10,891 

Narcotic  k  dangerous  drug 
prosecution . 

73 

66 

5,743 

28 

73 

66 

5,771 

Internal  security  . 

43 

40 

3,515 

...  ...  ... 

. . . 

. . . 

... 

17 

43 

40 

3,532 

General  litigation  ft  legal 
advice . 

78 

71 

6,143 

30 

78 

71 

6,173 

Offioe  of  special  investigations  .. 

43 

42 

3,882 

. . . 

... 

. .  * 

. .  • 

. . . 

17 

43 

42 

3,899 

Prosecution  s^ppott . . . 

169 

160 

12,234 

. . . 

...  ...  ... 

. .  * 

6 

3 

382 

175 

163 

12,616 

Child  e>g>loitation  and  obeoenity 
section . 

20 

20 

1,712 

8 

20 

20 

1,720 

Ktf)agenent  4  adftinlstratlon . 

-U 

6.483 

XXA 

1  1  1  XJLX 

J-LA 

_ U 

6.516 

Ittal  . 

792 

733 

61,620 

-25 

-25  -1,903  ... 

-36 

36 

18 

2,508 

803 

726 

62,389 

Transfers:  In  1991,  25  positions,  25  wiicysars,  and  $1,903,000  will  be  transferred  to  the  U.S.  Attorneys  appropriation  to  ij^plomt  the  directive 
of  the  1990  Violent  Qrlas  Initiative  whioh  provided  resources  for  ocsfcetting  osarglng  organised  crlee  groi^  in  sajor  U.S*  cities. 

nGPLOca-aeniras;  Raflects  the  persanent  effect  of  the  1990  reprograesdng  of  finis  froe  the  Orlelnal  Division  to  the  Offioe  of  Legal  oomel. 

Sirolcnentals  Requested:  Includes  reecurces  for  three  separate  initiatives:  Financial  Institutions  Fraud  (30  positions,  IS  worlcyearB,  and 
$1,884,000);  short  torn  witness  protection  (6  positions,  3  workyears  and  $314,000);  and  increased  transcription  costs  ($314,000). 
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crtitnil  MYUiCTT 


l*il  I _ 

ftTTiiii>Bl  A^iMnui.  rintncUl  imtltutioi  rmid . 

Tm»f*r  of  Ck-lM  wf  tadwbMrinf  testlon  roaouraa  to  U.f.  Mtamoy*. . 

Pnpo^  ft4vl«MnUl.  PraMOittan  >  Mittmm  Sowity . 

imqpoBij  supplonrtali  IwtwmhiI  itwacriptlon  SorvloH . 

WitJiijp— dinB  to Offioo  of  U9U  QmwoI . 

mi  Afiprcvrlotion  antlcJfotod . 

NHidMary  . . . . 

AmMllMtlon  of  mi  pooltiono . . . 

lymoiUhtlon  of  mi  ■trl— rfolo . 

mi  vmf  •mJollMtlai . 

mi  pay  rolM . 

Mlitioml  oriTiWo  diy . 

Kithlf^odo  Inmnio . 

KB  pay  inrraiM . 

HMlth  tanaflta . 

rateal  ftfiloyaaa  Miiw*  iyaf  (nw) . 

fadnl  tnMWQa  OEapantLan  tait  (net) . 

OUtritautad  JaMnlatntlaa  ShBport  (DM) . 

Ttawal  allaaaa . 

taatal  tata  inaaaaa . 

CPO  and  DMactwnt  a** . 

■^Inyaa  data  ard  payioll  aarvloaa .  .  . 

Ptvjact  Bagla  aaralna  B  aalfltaranoa . . . . . . . 

•aoBTlty  ijwaatlgBtlflra . 

taorlty  lalfwaatigariMB . . . 

Qmcal  Mrvloaa  Miiniatntian  (osg  lartt . 

tanoad  raleoatien  Mganaaa . 

OK  taourtlfn  talKkanabla  aaraloai . 

Omni  prlcirg  lawal  adjuK—da . 

Mai.  aandatary  inermaa . 

I  tag  tmplc. 

I  M  radkidtlon  In  riMncli 

rrlng  onta  tag  iipiU— d/a><pllaa  for  lU  mm  poaltlona  auUnrUad  In  IMO. . 
rring  ooata  tag  apilpaartyaiKdlaa  for  M  poaltlona  aulhoriaad  in  mi  akfplai 

ning  ooata  Par  apilpaank/ak^  Ua  ta-  «  naa  poaltlm  auUioriaad  In  ml . 

Mai,  C - 

1«*1  laaa . 
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M 
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731  tai.Bie 
»  uat 
-»  -i.toi 


i.m 

3T« 

i.oia 

17B 


s 

511 


•.ill 

•  i 

•  M 


AM  .=—11 

am  ~LMi 

7M  H7,B04 


CD 


miJlBproirMlon 


74a  147.1 


71  M  tii.aii 


•u 

11 

•51 


QriaAnfli  Mviiiicn 

Salary  and  expenses /General  Local  Activities 


1990  as  eracted 

ot  Jtegwpea.  tv.  Frvnam 
(Ppilm  in  thoMOTtel 

1991 

Appropriation 

_ 1990  Flamed  _  Anticipated _ 

_ 1992  Base 

1992  Estiaate 

Incxei 

ese/C 

tecrease 

Pen* 

item. 

lem. 

Pens. 

Pen. 

Pen. 

K». 

ur 

Amt. 

£&Sx. 

Awt. 

iff 

Amt. 

£Q£U_ 

iff 

PW»  ■ 

iff 

ftgj. 

iff 

Ant. 

crlnlnal  Ptatters: 

Poderal  appellate  activity. . . . 

29 

27 

$  2,152 

29 

27 

$  2,152 

29 

27 

$  2,318 

29 

27 

$  2,483 

29 

27 

$  2,529 

$  46 

Onjanized  crine  prooecution. . . 

282 

238 

19,099 

282 

238 

18,863 

71 

58 

5,938 

71 

58 

6,379 

71 

58 

6,600 

. . . 

, , . 

221 

Public  Integrity . 

34 

32 

2,611 

34 

32 

2,611 

38 

34 

3,015 

38 

36 

3,331 

36 

36 

3,450 

. .  * 

. . . 

119 

Fraud . 

117 

104 

8,555 

117 

104 

8,555 

147 

119 

30,891 

147 

134 

13,071 

182 

152 

17,757 

35 

18 

4,686 

Narcotic  &  dangerous  drug 

prosecution . 

74 

47 

3,662 

74 

47 

3,662 

73 

66 

5,771 

73 

66 

5,930 

88 

73 

7,355 

15 

7 

1,425 

Internal  security . 

44 

34 

2,691 

44 

34 

2,341 

43 

40 

3,532 

43 

40 

3,686 

43 

40 

3,822 

134 

General  litigation  &  legal 

advice . . . 

78 

55 

4,383 

78 

55 

3,833 

78 

71 

6,173 

78 

71 

6,406 

78 

71 

6,652 

244 

Office  of  special 

investigations . 

45 

44 

3,731 

45 

44 

3,581 

43 

42 

3,899 

43 

42 

4,157 

43 

42 

4,291 

... 

. . . 

134 

Prosecution  suppcart . 

169 

137 

9,464 

169 

137 

9,464 

175 

163 

12,616 

175 

166 

13,510 

198 

177 

15,945 

23 

11 

2,435 

CvLld  eogjloitation  and 

obscenity . 

20 

19 

1,573 

20 

19 

1,423 

20 

20 

1,720 

20 

20 

1,841 

20 

20 

1,873 

. . . 

. . . 

32 

Hanaqpenent  ft  actainlstration. . . 

_fi2 

5.738 

J62 

6.638 

_Si 

6.516 

_Sfi 

7.006  _M 

9.143 

XXX 

.2x122 

Total . 

979 

820 

63,659 

979 

820 

63,123 

803 

726 

62,389 

803 

746 

67,804 

876 

782 

79,417 

73 

36 

11,613 

neijrbursable  Hcnicyeare. . . . 

irtal  Workyeaxe . 

826 

826 

732 

752 

788 

“36 

Other  WOrlcyearB 

Overtime . 

2 

2 

2 

2 

2 

. . . 

Total  oonpensable 

— 

— 

— 

— 

— 

workyears . 

828 

828 

734 

754 

790 

36 

0-3 


Justlfiofttion  Qf  Prmm  and  teforaanoe 

crimliMl  PiYifflqn 

gtfitfiw  and  &g?erB«i  fimni  lffal  ArtivUiw;. 

Ffflkral  tegXUtCLA:UYitY,-.KHlgl 


i^mch-Ranae  Goal:  lt>  secure  afpellete  judicial  decisions  in  crijtinaL  cases  favorable  to  the  United  Statee  in  aocordanoe  with  the  fair  adsinistration  of 
criminal  justice. 

In  St^presB  Oourt  cases,  the  Section  prepares  draft  briefs  (briefs  in  opposition  and  merit  briefs)  and  petitions  for  certiorari r  and  screens  defendants' 
certiorari  petitions. 

In  courts  of  appeals  cases  referred  to  the  Section  by  the  United  States  Attorneys  and  other  oosponents  of  the  Division,  the  Section  writes  briefs, 
rehearing  petitions,  and  nandasus  petitions.  It  also  presents  oral  ailments. 

In  judicial  decisions  adverse  to  the  Gcverrment,  the  Section  prepares  moranda  on  behalf  of  the  criminal  Division  to  the  Solicitor  General 
reoonwnending  whether  further  review  ahould  be  ecu^. 

Ihe  Section  flnrdahes  solutions  to  legal  problems  arising  in  the  prosecution  of  criminal  cases  to  other  oonponents  of  the  Division  and  to  the  United 
States  Attorneys. 

Base  Prooran  Descrlcticn;  Ihe  Appellate  Section  ooneists  of  a  gro^;>  of  attomsys  who  are  esqserts  in  fedaral  criminal  law.  (1)  ihs  Section,  in 
oonjisKtion  with  the  Office  of  the  Solicitor  General,  reviews  certiorari  petitions  in  federal  criminal  cases  filed  in  the  Court  to  determine 

whether  to  respond  by  filing  a  teief  in  opposition  or  to  waive  a  reaponsa  because  the  petition  doee  not  merit  ary  answer.  If  the  case  merits  a 
response,  a  draft  brief  in  opposition  Is  prepared  iy/  a  Section  attorney  oiposlng  Suprciea  Oourt  review.  The  Section  also  prepares  draft  oartiorari 
petitions  and  merit  briefs  for  the  Solicitor  General.  (2)  In  cases  before  the  courts  of  appeals,  at  the  request  of  united  Statee  Attocneys,  Section 
attorneys  write  briefs  and  participate  in  oral  argunants.  lYw  Section  also  provides  advice  to  Assistant  U.S.  Attocneys  who  se^  assistance  In  the 
preparation  of  their  appellate  briefs.  (3)  The  Section  examines  revicwable  decisions  of  district  courts  and  ocurta  of  appeals  adverse  to  the  united 
states  Department  of  Justice  to  determine  vAwther  review  or  further  review  is  justified.  In  this  process,  the  Section  Attomeya  in  their  memoranda 
present  the  strongest  possible  arguaents  in  favor  of  the  govemnent's  position,  and,  «^iere  possible,  attempt  to  develop  arguments  that  will  result  in 
decisions  favorable  to  the  United  States. 


Arrmii  ttn\  Wotfcloftdt  The  quajitltiitlve  «4)erlenoe  and  equctatiors  of  the  Appellate  Section  are  prooanted  in  the  following  table: 

_ 1222. 


itai 

Suproee  Court: 

Briefs  in  opposition . 

Waiver  of  reeponaes . 

Herit  (including  aKioue)  briefs . 

Gcvexneent  petitions  for  certiorari . 

Court  of  Appeals: 

Hain  and  reply  briefs,  oral  argiaenta  and 
Rehearing  and  eandasus  petitions........ 

Mverwe  Decision 


1989 

1990 

1991 

Chance 

Base 

Level 

Chance 

Request 

Level 

308 

375 

375 

375 

375 

875 

875 

875 

. . . 

875 

. . . 

875 

11 

6 

6 

4 

10 

. . . 

10 

5 

5 

5 

2 

7 

... 

7 

255 

240 

275 

... 

275 

... 

275 

844 

1000 

1000 

... 

1000 

... 

1000 

in  federal  criminal  oases. 

For  exasple,  the  Sentencing 

Reform  Act 

The  interpretation  of  the  guidelines  is 


The  Appellate  Section  plays  a  sajor  role  in  obtaining  favorable  appellate  dacifi 

of  1984  requires  that  criniml  sentanoes  be  Ijyoeed  under  guidelines  promUgated  ty  the  Sentencing  Oanaission. 
now  a  ojesan  leeue  in  appellate  litigation,  and  the  Section  is  involved  in  ensuring  that  the  guidelines  are  properly  oonstrued.  The  Section  fxwldea 
relevant  azqiaBents  to  United  States  Attorn^  pertaining  to  favorable  judicial  int^retatioro.  The  Section  handles  appeals  for  Uiited  States 
Attorneys  and  other  Sections  of  the  Division,  including  the  appeals  in  ocsplex  cases.  The  Section  has  continued  to  ehepherd  njooessfUlly  the  ^»edy 
Trial  Act,  providing  advice  to  the  united  States  Attorneys  on  issues  arisinj  under  the  Act. 


It  is  anticiptttad  that  the  addition  of  new  positions  to  the  U.S.  Attorneys'  Offioee  will  result  in  an  incraase  in  adverse  decisions,  resulting  in  an 
increase  in  adverse  decision  ■asoranda.  Other  workload  factors  will  also  be  affected.  A  few  representative  cases  in  which  ths  Section  has 
participeted  ars  dienisserl  bslow. 

During  ths  past  year,  the  Section  tVM  prepared  briefs  for  ths  agmuee  Court  and  ths  courts  of  appeals  on  a  meter  of  important  and  reourring  ismiee. 

FCr  inrt«ne,  the  circuits  hatve  divided  on  the  question  whether  certain  types  of  burglary  are  violent  felonies  for  purpoaee  of  enhancing  a  sentence 
\svler  18  U.S.C.  924 (a).  The  Section  has  filed  briefs  and  rehearing  petitions  on  this  issue  in  aeverel  Ninth  Circuit  oases,  including  Ho.  89- 

30043:  Harkev.  Ho.  89-30057:  Qiatean.  869  F.2d  525  (1989)  and  OCTilnchaw.  Ho.  88-5037.  The  Section  alpo  prepared  a  draft  apre—  Oaurt  eerlU  brief  on 
the  issue  in  TSvIor  v.  Ho.  88-7194.  The  Court  will  resolve  the  issue  this  tan. 


Last  ten,  in  v.  109  S.Ct.  2237  (1989),  the  Sapnmm  Court  ruled  that  a  eagistrate  is  not  authorlcad  tv  statute  to  preside  over 

jury  selection,  and  that  reverelble  error  occurs  ^tere  the  district  court  delegatee  jury  selection  to  the  nagistrata  ewer  the  defendant's  tlsaly 
objection.  Certain  district  ocurts,  including  courts  in  Hawaii,  fterto  Rico,  and  the  Eastern  District  of  Hew  York,  have  routinely  delegated  juiy 
selection  to  a  eagistrate.  Therefora,  in  the  aftenath  of  Gower,  viitually  every  aorrviction  dtAalned  in  those  districts  tv  trial  was  at  risk.  In 
an  ettaspt  to  contain  the  dawage  caused  by  Cower,  the  Soction  has  filed  briefs  and  rehearing  petitiona  in  the  First  and  Hinth  Circuits  arming  that  in 
the  absence  of  a  tiaely  objection,  a  defendant  has  forfeited  his  ri^  to  reversal  under  Goner.  These  cases  include,  inter  alia,  Uiited  ^tes  v. 
France.  886  F.2d  223  (9th  Clr.  1969),  petition  for  rehearing  en  banc  denied,  January  16,  1990,  and  Uhitea  States  v.  IcBsSlfim*  890  F.2d  490  (1st  Cir. 
1989),  rehearing  granted,  February  9,  1990.  The  Section  has  also  prepared  In  conjunction  with  the  Solicitor  General  a  certiorari  petition  in  yoitfi} 
States  V.  lYanoe.  Ho,  89-1363. 
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The  Section  has  euooeaaMlly  filed  a  rehearing  petition  in  United  States  v.  BBfiUfiS?*  B83  P.2d  781  (1981),  in  which  the  Ninth  Circuit  held  that  the 
Sentencing  Ouidelinee  prohibit  district  courts,  in  defteimining  the  appropriate  guideline  eentenoe,  fron  considering  conduct  that  was  no^  the  subject  of 
the  coKSits  of  conviction.  In  npetrcpo.  the  defendant  was  convicted  on  two  counts  charging  distribution  of  cxxsiine.  The  OtMemaant  ahcwed  that  the 
defendant  also  distrlbut'^  drugs  on  cAher  ocxoasicns  for  which  he  was  not  charged.  To  deteimlne  the  defendant'e  base  of  ferae  level,  the  district  cxurt 
eggragated  the  quantities  of  drugs  nanad  in  the  indictnent  with  the  uncharged  quantities,  and  the  Kintli  Cirouit  tuvereed.  In  granting  the  rehearing 
petition,  the  court  of  appeals  withdrew  its  decLsion. 

ihe  Section  filed  another  successful  rehearing  petition  in  United  states  v.  isubadc,  869  F.2d  966  (6th  Cir.  1989).  In  that  case,  the  Sixth  Circuit 
held  that  the  r0vers^d  of  the  conviction  of  one  ocnepirator  on  a  ground  other  tlwin  insufficient  evidence  also  required  the  reversal  of  the  conviction 
of  the  sole  alleged  oo-'ocneplrator.  On  rehearing,  the  court  reinstated  the  conviction  of  the  oo-cansplratoni,  agreeing  with  the  Section's  argment 
that  consistency  was  nc^  required.  884  F.2d  924  (1989). 

ihe  Section's  draft  Mrits  briefs  fear  the  Solicitor  General  this  texie  include  the  following  cases:  United  States  v.  olcda  Rios.  No.  89*^1  (whether 
suppression  Is  required  for  ncnprejudicial  delays  in  judicial  sealing  of  electronic  surveillance  tapes);  Huchev  v.  United  stwtea.  No.  89-5691  (^Awther 
an  order  of  restitution  nay  be  based  on  conduct  beyond  that  charged  in  the  oomt  of  conviction) . 


[>pgigi<?n  f\iWUm  Iml  Rtywiraemte 
(Dollars  in  theusands) 


Organization:  Criminal  Divialcn 


Progran: 


>  hetivitv 
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ProqTMi  Qiamea!  Incroaseo  totalling  $46,000  ars  raquestea.  The  rociuested  pay  raise  absotfAion  ($32,000)  will  enable  the  Appellate  Section  to  retain 
adequate  funding  for  legal  rosearch  required  for  appellate  oases  and  eervioe  and  saintenanoe  of  existing  sutosated  systess  in  its  base.  Ihe  resaining 
$14,000  is  for  increased  costs  expected  to  result  frcsi  increased  use  of  legal  research  systesB  (JURIS/LOdS/Heetlaw)  due  to  greater  aooeeelbillty 
through  the  Division's  office  autcsation  systcei.  Project  EAGLE. 


Organiaation:  Qrlmlnffil  PWlftiCT) 


(Dollars  in  thousanrls) 


Dacision  Uiit:  raderal  Acpellate  -  20=8101 


other  Services 
Tttal 


. .  UVgj 
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Reeouroes  for  the  required  absorption  of  ons-half  of  the  1991  pay  Increase  will  allow  adequate  base  funding  for  legal  reaoarch  and  eervioe  and 
saintenanoe  of  autoseted  equipsent.  Other  costs  are  for  increased  use  of  available  legal  research  data  base  systess. 
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Justification  Qg  ItoaM  and  Part otaanoa 

Qriiiinai  Pivtffiqi 

galwriw  wid  Bgaipw*.  gqwred  Lwal 

Oroanizadl  Criiw  Proseoition  -  2Cm32 


frw^Rwwa  Cfvtii  To  nullify  ths  influenoa  of  mior  organieed  criAiml  activities  on  the  eoonanic,  political,  and  social  instituticni  of  the  United 
States. 


Mtc  qritcUvw! 

lb  ensure  the  investigation  and  prosecution  of  all  sajor  organized  groups  and  activities. 


lb  use  imewnttive  imestigativa  and  litlgativa  appruaches  utilizing  all  appropriate  crijainal  and  civil  resedies  against  organized  crijM. 

lb  set  and  saintain  national  goeUs,  priorities  and  standards  in  joint  progran  planning  and  execution  by  Federal,  State  and  local  agvicies  active  In 
<n:ganieed  crise  law  enforoenent. 


_ 0*  Progran  reeourooe  are  directed  at  those  organized  crise  groiiss,  ^Awther  I4  figga  l*QStCB  (iQ0»  Sicilian  Mafia,  Asian 

Organized  Orljaa  or  other  emerging  groi|3s,  %Mch  pose  the  greatest  threat  to  the  eocnonic  and  eocial  well-being  of  the  nation.  With  the  transfer  of 
StriXa  Foroe  Offices  to  ths  United  States  Attomi^,  which  wes  Uplenented  ty  Attorney  General  Order  Mo.  138S-S9,  dated  rtai’saliar  26,  1969,  the  nsw 
Litigation  Unit  of  ths  Organized  Qrljn  and  Radoeteering  Section  will  act  as  a  strategic  rescove  of  eaqMrienoad  proeecutora  to  try  laibor  tsctataarlng, 
RIOO  and  other  organised  crljaa  ceses  wherever  needed.  These  lawyers  will  serve  to  ocapleeent  the  StriJoa  fbroe  units  sstabliztMd  in  ths  Uhitsd  States 
Attorneys'  Offices  and  previds  eMpertisa  to  thosa  isdta  and  other  UUted  States  Attorneys'  Offices  that  era  proeecuting  oeganiaed  crlss  ossas.  Via 
ettocneyB  will  bs  used  principally  to  litigate  organized  crise  oaaee  In  the  eeventy  districts  that  do  not  have  Striloa  Force  Units,  and  in  thosa 
districts  where  these  i^ts  are  very  Mall  fe.o. .  in  cities  where  field  offices  were  forearly  located) .  They  will  also  help  ths  larger  Striloa  Fores 
U\lt8  Wien  apecial  suftijec±  eoqpsrtiss  or  MSigency  aaoistanos  is  raguired.  In  addition,  theae  lawyera  will  be  available  to  identity  and  to  target 
csexging  crisdnal  orgardzations,  and  to  develop  new  eethods  of  proeocuticn.  The  Attorney  General's  Organized  Qriss  Oomcil  (AGOOC)  is  also  llMy  to 
assign  the  new  wit  apecial  litigation  projects. 


lha  Litigation  Udt  will  also  provide  staff,  as  naoeseazy,  to  the  AOOOC,  which  has  been  established  to  wereea  the  national  effort  against  oegenizad 
criea.  VMt  Oowcil  la  chaired  ky  the  Cbpu^  Attorney  General,  and  oonsiats  of  the  Assistant  Attorney  General,  Crisdnal  Oivisicn,  the  Chair  of  the 
Attocney  General's  Advisory  OcHsittea  (AG^,  and  tha  head  of  each  oonoemed  Federal  investigative  agency,  lha  AGOOC  will  rsvisw  policies  and 
priorities,  proeots  interagency  coordination,  and  evaluate  the  threat  presented  ly  ceerging  organized  cries  eloeents  to  sstabliWi  national  priorities, 
and  to  snsnrlallis  a  national  strategy  to  oesfcat  organized  crise. 


BeoHUBS  the  eadsting  erganieed  crlas  case  sanagnsent  systes  will  reseln  intact,  tha  Strike  Force  Udt  in  each  Urdtad  States  Attorray's  Offlos  will 
report  preposad  caas  Initietions  and  prosecution  reoesnenebtions  to  tha  Organized  Qrisa  and  Racketeering  Section  <OCRS)  for  appccval.  Virou^  tha  Gass 
Initiation  Report  approval  aachaniss,  saragesent  regulates  tha  applioation  of  national  priorities.  The  chief  priority  is  LCM  activity  and  affiliated 
labor  radoateering,  followed  by  eaerging  organized  crise  grer^.  Quality  oortrol  and  oceplianca  with  Oepartsent  prTeacutorlal  paliclss  and  prooadures 
are  guaranteed  ky  the  Pnseouticn  MrsnmrrtM  approval  prooess  and  oertinuoue  aiparvisory  contacts.  Progns  priorities  are  set  througfi  ths  Attorney 
General's  Organized  Qrisa  OowcU,  stafCad  by  tha  OOtS  which  oceplaeents  the  extensive  Interagency  ooanunioation  in  the  field  on  case  telatsd  natters 
with  regular  aaseaanents  of  local  progresi  effectiveness  in  each  Strike  F3roe  city  and  in  Hashingtw. 


Tohnnl  the  end  of  FY  1990,  the  OORS  will  have  eLtetantlally  ociq^leftad  the  prooe—  of  reocqanitlng  and  re-staffingr  In  aooordanoo  with  ttw  Attorney 
General's  plan  to  serge  the  StrlJoe  FOroes,  and  In  acxx>nlanoe  with  the  pcwisions  of  the  violent-crises  appropriations  bill  enacted  in  Novnriber  1999 
L.  No.  101-64,  tit.  IV,  Nov.  21,  1989).  This  legislation  peovided  20  new  attorney  positions  to  bn  o  ageinet  Asian,  Sicilian,  and  eserging 

organised  crise  groups  and  to  improve  coordination  at  the  intematiorad  level.  In  reeponse  to  this  din~  <>,  the  Qrisinal  Division  has  <ppi-qved  tte 

allocation  of  these  new  resourcses  in  three  grcups.  First,  fifteen  of  the  new  attorneys  positions  will  be  persanently  transferred  to  Striloe  FOix^e  Units 
in  the  field,  in  those  cities  currently  experiencing  the  greatest  concentration  of  the  targeted  crisinal  grcwps:  initially,  Los  Angeles,  San 
Francisco,  Houston,  Boston,  Chicago,  Rdladslphla,  and  Brooklyn. 


Second,  another  grcef)  of  three  rmt  attorneys  will  be  used  to  create  within  the  006  In  Haahington,  D.C. ,  a  new  uhit  whoee  efforts  will  bs  dadlcated  to 
ooondinaticn  with  the  international  law  enforonent  oasisrUty  with  reepect  to  several  satters  of  paraaomt  l^xctanoa.  Ihis  new  international  xsUt 
will  coordinate  with  the  ftassian  Interior  Ministry  oonoeming  Riesian  ocganieed  criiae.  It  will  provide  increased  a^^port  to  the  Itallan-Aaerican 
Working  Gmp,  and  will  coonlinate  with  the  united  Nations  and  with  nwerous  forei^i  goverranents  irith  respect  to  the  preparation  of  training 
and  courses,  asset  searches,  and  other  natters.  He  aqxKX  that  the  existence  of  this  new  unit  within  our  Haadguarters  operation  will  greatly  crhanoe 
our  ability  to  track  the  activitiee  of  orgfanized  criiae  groups  with  international  connections,  and  to  develop  apprcprlate  investigative  strategies 
quickly  and  efficiently  as  new  gro^ie  «exge  or  existing  grouse  undergo  realiipmBnts  or  other  changes.  Ihe  third  leg  of  the  allocation  of  the  20 
violent-crLees  attorney  positions  is  the  addition  of  txro  attorney  slots  to  the  0CI6  Headguartere  si^port  organization.  Ihese  attorneys  will  be 
assigned  to  the  existing  RIOO  Review  Uhit. 

The  renaining  weabm  of  the  006  will  prcwide  Mashington  based  sanageasant  and  support  to  the  Strike  Fbroe  Uhits  and  other  activities  of  united  States 
Attorneys  acroea  the  ooirtry.  As  part  of  tha  Washington  Staff,  the  RIOO  Review  Uhit  reviews  all  criminal  and  civil  RIOO  nwioa  brcu^  by  Federal  CO 

prosecutors,  reviews  proposed  proskutions  involving  Violent  Crimes  in  Aid  of  Racketeering  under  18  U.S.C.  1959,  and  provides  cxteraiva  sipport  ard  CO 

advice  to  IMited  States  Attorn^  and  DepartiHnt  prcseeoutar  with  reepect  to  those  statutes  and  a  wide  range  of  othaza  dsai^nad  for  use  against  ^ 

organized  crime  and  other  major  offendare,  18  U.S.C.  891-96  (loarmharking) ;  18  U.S.C.  1952  (Interetate  Travel  in  Aid  of  Racketeering)  r  18  U.s.c. 

1955  (Illegal  Geeriaiing  Bueinese};  18  U.S.C.  1958  (ftnder  for  Hire).  In  addition  to  its  reeponsibUitles  with  respect  to  tha  prossoution  of  otganized 
crime  and  labor  racketeering,  the  Section's  mission  includes  sipport  of  Uhited  States  Attorneys  oonoeming  non-ocganized  crime  oases  involving  l^xx^ 
marwigeBent  relations,  tha  internal  affairs  of  labor  mions,  and  the  operation  of  agployee  pension  and  welfare  benefit  plans  in  the  private  sector.  As 
part  of  that  objective,  the  labor-Kanagssent  Uhit  acts  as  the  criminal  Division's  liaimcn  %rith  tha  various  oongnnents  of  the  Oepertamnt  of  Labor  and 
other  Federal  agencies  which  have  regalatory  reeponsibilities  in  these  sikject  atess. 

Aooorplisrinents  and  Workload:  The  recent  eiqperienoe  and  future  projections  of  the  organized  crime  and  racketeering  piogim  are  uarized 
quantitatively  in  the  following  table.  It  is  ijqxmtant  to  note  that,  under  the  terms  of  the  Attorney  General's  order  merging  the  Strike  forces,  there 
has  been  virtually  no  charge  in  the  siyiervisory  duties  or  workload  of  the  Chief,  Deputy  Chiefs,  and  Special  Ocunsel  to  the  Chief.  'Thus,  these 
officials  will  oontirue  to  review  and  approa«  all  Strike  FOroe  Uhit  Case  Initiation  Reports,  prosecution  masoranda,  and  indictannts;  regMsts  for 
electronic  surveillance  ordersr  witneee  ijimnity  ordersr  ana  all  other  eitetantive  and  prooecktral  matters  with  the  single  moeptlon  of  travel 
authorizations  for  Strike  Force  Uhit  attorneys,  in  addition,  the  Chief,  Deputy  OUefs,  and  other  Headguartere  pereonnal  will  still  carry  out  extensive 
overai^it  of  Strike  FOroe  Uhit  activities  thmigh  field  visits  to  each  field  office,  and  the  Special  Gounael  will  oontinus  to  prepare  and  argua 
appellate  briefs  in  sajor  Strike  fhroe  prosecutions.  In  1989,  the  Strike  FOroas  closed  lOO  investlgaticns  and  175  proaecutions  In  tha  field;  at  the 
close  of  that  period,  660  imestlgatlons  and  360  prosecutions  were  pending.  The  levels  of  Striloe  fbroe  investigations  and  prooscuticns  requiring  these 
8i|3erviaoty  activities  are  expected  to  increase  substantially  with  the  addition  of  new  prosecutors  in  tha  field  and  in  tha  Haadguarters  strategic 
reserve.  Althou^  the  Section  has  net  historically  tracked  tha  workload  of  its  siperviaory  pereomal  nunrioally,  available  figures  for  fY  1989  ahew 
that  the  Chief,  Deputy  (hiefs,  and  Senior  Litigation  Oounsel  handled  at  least  206  written  satterB  and  reviewed  57  separate  applicetions  for  non- 
consensual  electronic  eurveillanoe  that  were  not  handled  ly  staff  attorneys  and  that,  oonseguently,  do  not  ahow  ig>  In  the  table  below.  The  following 


J 


tabl«  raflecta  pctxjecta  handlad  fay  st^ff  attorneys  and  paralagals,  as  well  as  anpaals  oosplstsd  by  the  Special  Camel,  It  tfiould  be  noted  tNit  the 
rusher  of  appellate  briefs  ocspleted  in  FY  1989  reflects  cospICK  appeals  fron  omictions  in  StriXs  Ibros  proseoitions  Involving  27  defmdvits,  vhich 
in  Boee  cases  involved  trial  reoonds  in  eionss  of  20,000  pages.  Hatters  handled  personally  by  the  Chief  and  Deputy  Chiefs  are  npoeted  infomlly  in 
the  text  abcMe: 


ISfli 

tey»im<3ftnVE  fMTffig; 

Acprovals  of  MOO  Prosecutions  and  CivU  Suits; 

other  Ctanantatione/Amro^/ale/T^  for  U.S.  Attomev;^ 

hdvioe  to  Others  tAwnciee.  Citizens.  etc>l! 

ftmrawifinftl  fbtUCTi 

Bill  Analysee/Reports: 

Preparation  of  Tastiacny: 

Drafting  of  Legislation: 

Responses  to  Ingolries: 

noomit/Data  ft»pil8tiQti_ifDIAl  aril  labor  oaivictlm  Trad^ 

Pra?ftraUgn,oX.ttttlaim  HaUriaig! 

AcpgllflU  Britfti 

Case  Initiation  Jteorte  fsuport  FVretions^ 


1222. 


1989 

1990 

1991 

Change 

Level 

Request 
illBQat  UDSL- 

118 

128 

140 

140 

...  140 

373 

410 

451 

... 

451 

451 

586 

823 

885 

. . . 

685 

885 

14 

14 

14 

14 

14 

13 

13 

13 

13 

13 

9 

9 

9 

9 

9 

58 

56 

56 

56 

56 

205 

228 

248 

248 

248 

32 

35 

39 

39 

39 

20 

20 

22 

22 

22 

156 

234 

257 

257 

257 

^  This  flairs  includes  natters  mxh  as  consultations  and  legal  advice  to  prosecutors  with  respect  to  vaiious  statutes  »pervisad  by  OCX, 
including  the  Hobto  Act,  IS  U.S.C.  1951;  various  labor-recXetaering  statutes  inder  Title  29;  the  Travel  hot,  18  U.S.C.  1952;  ths  mider-fcr^irs  and 
violent-<3rines  provisions  of  18  U.S.C.  1958>59;  ths  bpenelihg  of  special  grand  juriea  under  18  U.S.C.  1131>32;  an!  nLasroue  other  Mttera, 

2  This  category  rsflecU  all  new  organired  crine  investigations  opened,  whether  by  StriXa  Fbroee  as  part  of  OCRS  (thrcu#!  FY  1989)  or  by  StrUoa 
Fbroa  Uiits  within  United  States  Attorneys'  offices  (beginning  in  FY  1990) ,  The  sipport  haKtlons  for  each  new  investigation  i^luda  review  of  Qaae 
Initiaticn  Reports  and  coordination  of  inveetigations.  These  finctiona  are  perforsed  by  the  Chief,  the  Deputy  Chiefs,  and  on  oocasion,  other  staff 
pezaonnel  within  (X3S.  The  projected  increase  in  new  investigations  reflects  an  expectei  increase  of  about  50%  in  the  attonwy  poeitiora  in  StriXe 
ft»rc3B  units.  ^ 


-im. 


ism 

1282 

1990 

1991 

OMOOi 

uoal 

Omnoa  ZbmT’ 

Hatttn; 

Rending,  beglmlng  of  year . . 

9 

15 

24 

...  24 

9 

20 

2 

22 

...  22 

5 

1 

6 

...  « 

Rending,  end  of  ymar . . 

9 

24 

16 

40 

...  40 

nwM  flflnrt.BrBPWjtigni» 

Rending,  beginning  of  ymar . 

2 

3 

5 

...  5 

.  192 

2 

21 

2 

23 

...  23 

18 

2 

20 

...  20 

Rending,  end  of  ymar . 

2 

5 

3 

8 

...  0 

^  defentiantm 

111  HIM  llTlTlTfUl 

Oorwicticne . 

37 

4 

41 

...  41 

^sgjlttaWdijBdeeals . 

6 

1 

7 

...  7 

Other  diapoeitlons  (traneferm  to  U.S.  Attomaya,  deaths) . 

... 

1 

... 

1 

...  1 

Baaum  of  ths  OcvttoiMnt'rt  inltUtiw  «|alrst  drug  trvfrickLng,  violent  ctIjm,  and  organlEod  crjjMj  Oiich  vlU  tm  aoco^mied  bv  th*  hiring 

of  nmlrada  of  nw  Maral  prcawcutcre  notlonvida,  m  anticipate  that  there  will  be  a  ai^floant  Increaee  In  the  voliae  bf  RlOb  tmeenitKfie  inl  civil 
oa^lainte  KJtmitted  to  our  etAff  for  rwLev,  and  a  oorreeponlinq  increaee  In  requeete  for  ai^fjort  and  advice  trem  the  field  with  vm^aot  to  noo. 

Labor  redoetaering,  and  other  etetutee  etparvLeed  ty  0C36.  fCr  eoca^ple,  the  aogwielon  of  legalixed  gaabling  throu^^mt  the  Uhited  States  hae  lad  to  a 
al^pdfioant  increaae  in  requeeta  freo  raderel  and  state  lev  enforoeaent  authoritiaa  for  qpinlona  vith  rea|iart  to  the  andioation  of  fbdval  cfe’ljdnal 
atatutea  iiamlving  qaid>ling.  Mora^w,  aa  staffing  permits,  wa  expect  to  aeeiat  united  Statee  Attoerveys  vbo  arm  faoad  vith  radoatearlng  pmaanlTlfW 
by  dataillng  HaedqMaxtera  ettomeya  to  aeelet  in  eajor  trials  and  forfaiture  prooeedlnga.  In  addition,  therm  vlll  be  ooneldarabla  need  for  training  of 
nevly  hired  Aaaistant  united  Statee  Attorneys  in  ocig)I«K  aattare  within  the  eiqpertiee  of  OC3Q,  euch  ae  fuao  and  labor  ndoeteering.  Me  hM<a  altmady 
preparmd  a  ooigxmbeneivm  vidao-baead  tralnlni  progif  on  criminal  and  civil  tUQO,  to  be  preaented  in  cooperation  with  tha  Attorney  Omral'o  Mvocacy 
Institute.  Me  espact  that  this  prograB  will  need  to  be  ipdated  and  expanded  vith  ecee  regularity,  and  that  aimilar  pi’i-igimBS  will  be  needed  In  othHr 
areae. 


tt  ebould  be  noted  that,  even  apart  frcai  tha  incraaeed  voric  load  that  will  coae  from  the  Achdnlatrmtion'a  new  artl-crlma  InltUtivm,  the  RlOO  Mvisw 
unit  reosntly  hae  been  faced  with  added  burdane  in  its  normal  day'-to-day  operatlcns.  rter  eocaeple,  tha  current  .arw^aaant.  for  XXOb  "rafonf*  laglalstion 
r«c|jlree  conaldareble  eaqpenditure  of  effort  b/  OCPS  attomrys  vho  aralyze  legislativa  propoeala.  Ma  aleo  hava  baan  confronted  tmovitiy  with  a  aajer 
oontrcwmimy  auanrounding  the  proper  application  and  soepe  of  the  Rico  forfeltura  prwiaiorau  that  iaeue  will  naed  to  be  rmeolvmd  very  oaimhilly  and 
Bonltormd  cloeely  in  ymetv  to  ocas.  Therm  hae  been  a  steady  increaee  in  the  nuaber  of  civil  Ria>  acticna  filed  by  the  Oovsermant,  prlsarily  in  oaaaa 
l/erolvlng  inf  iltration  of  labor  unions  by  oeganixed  crime.  Thaee  suite  are  hlqfUy  ccaplex,  and  call  for  Section  attomaya  atstionad  in  MSihington  to 
oqpand  oonaidarebla  rmaouroaa,  not  just  in  reviewing  the  caeee  before  filing,  but  in  aonitorlng  their  pregraaa,  and  dealing  vith  hlpily  OKaplaK  and 
n9Ml  iasuaa  that  arias  when  district  courts  appoint  trustees  or  other  orfioera  to  evaraea  aupM  or  all  of  the  affairs  of  Isbor  orgMUastlons. 

As  liaison  to  obhar  rmdaral  agwcLas  vith  enfoirvesrf.  and  regulatory  rmeponslbllity  in  regard  to  labor  and  imneiao-walfars  aettars,  tha  Esber* 
Managiswit  Uhit  ooordinstad  tha  Dapartaant'a  effort  to  tjpl— nt  imocanendationa  wKle  by  the  Praaident's  Ooenleeion  on  Orgeniaad  Ckima  and  draftad 
coeprshenaiva  lagialation  which  would  enact  into  law  seven  of  the  Ooeadeeion's  prcpoaals  and  three  new  statutory  initiativme  with  reipaot  to  labors 
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wanaqmtf*.  roctoBtaarin?.  lha  Uiit  also  oooctUnatas  and  Bonltora  on  iMhalf  of  tha  Gk^ijidml  Division  tlw  agancy-vlda  aniolnbHnt  of  tha  labor 
Dei^aLrtMnt's  labor  radwtsaring  luvaatlgators  as  S|»clal  Deputy  Uiltsd  Statas  Kanbals.  Daoausa  of  tha  unit's  saqiarianoa  In  this  lattar  araa,  tha 
Section's  s^pazvising  Deputy  Assistant  Attcerwy  Genaral  freqMe^y  raquasts  tha  Unit's  aasistanoa  vlth  raapact  to  tha  nvlsw  of  deputation  raqpasts  and 
analysis  of  legislation  pattaining  to  tha  crlninal  law  enforooaerft  authority  of  othar  Inspectors  G«wrBl.  Recant  Issues  raised  by  tha  Acting  Inspector 
General,  U.S.  Depeutsant  of  labor,  oonoamlng  asployea  pension  and  welfare  benefit  plans,  especially  vlth  mapnct  to  abuses  involving  oe:9anlEaticins 
thlch  purport  to  prwlda  Insuzanoa-typs  benefits  to  amll  oployers  seeking  to  lower  their  eaployea  health  cart  oosts,  are  aapactad  to  confront 
proeecutors  with  novel  lasuea  oonoarnlng  tha  soope  of  tha  Federal  laws  governing  aiployee  benefit  plans.  It  if*  anticipated  that  attorn^  aaal^ied  to 
the  L^oor-HanageBBnt  UrUt  will  closaly  scnltor  and  partlcipata  directly  in  such  prosecutions  as  these  Iseuee  are  resolved  by  the  oourts.  Ihe 
hei^^itened  awareness  of  abuses  in  the  benefit  plan  industry  has  resulted  in  rsqM^sts  to  Unit  attorneys  for  increased  participation  in  investigative 
training  prograsp  conducted  the  Departaent  of  labor  for  its  labor  radoeteering  and  pension-welfare  invest igatocs.  Ihass  oparaticna  dasanria  will 
require  actional  attorney  resources  if  the  labor^fanagesent  Unit  is  to  laintain  its  current  level  of  adviso^  support  to  field  proaeoutors  and 
inrntigatois. 

Under  the  previsions  of  tha  Attomey  Generel'e  DeoaBijer  26,  1969,  endar  regarding  reor^paniration  of  tha  Strike  Faroes,  OCRS  will  be  reqalred  to  issue  a 
biennial  report  to  tha  Organized  Qrise  Oouncll  on  the  status  of  tha  Strike  Totxx  prograai.  ihe  challenge  facing  lew  cnforcesent  today  la  to  sustain  our 
pteesure  on  the  ITM  and,  at  the  saan  tisa,  pnsvent  energing  organized  crisinal  grcips  fros  acquiring  a  power  base.  Ihe  Ftesldent's  OOHiisslon  on 
Organized  Crise  nc^sd  three  sajor  character  let  ice  of  organized  crise  in  the  united  Statee  today.  In  the  first  place,  there  has  bean  a  rapid  growth  in 
reoent  years  of  newly  organized  crise  groips.  Host  are  ethnic-baaed,  althcugfi  earn  originated  in  U.S.  prisone  or  as  sotorcycls  gangs,  thsy  diare  with 
traditional  organized  crisa,  lA  fiOBA  Hoetra.  a  drive  to  establish  a  criminal  territory,  a  diareep^  for  law  and  a  willingpriesa  to  raly  on 

violenoe,  criminality  and  oomption  to  achieve  their  ends.  Organized  crise  in  the  United  States  today  is  a  ooeplax  tapastry  of  mltlpla  gztxps 
sipported,  wittingly  or  umittlngly,  ty  ruwrous  peotsetore,  apecialista  and  associates.  In  the  second  plsoe,  the  Oosniseion  found  that  tha  fOcuas  ^f 
law  enforxmnent  indeed  have  "tha  mob  on  tha  run."  Reoent  suoonnsee  ty  law  enforoanent  against  the  laadsnhip,  mesbanhip,  and  aasociatas  of 
Woatra  have  aariouely  threatened  its  operations.  Ihe  cemrging  gioips  cited  in  the  report,  however,  are  atteapting  to  fill  tha  vaouui,  and  tha  report 
raocenends  that  law  enforaesert  broaden  ita  parapective  to  wlrtiene  tha  full  panoply  of  ocganizad  criminal  grcqpa  and  thair  methoda  of  oparation.  Iha 
final  finding  of  the  Gosnission  haa  been  widely  repotted  previously  and  has  been  the  aidsject  of  an  Administration  progim  for  several  yeaie:  namely, 
the  increased  oonoentration  of  organized  crise  on  drug  trafficking.  Ihie  prcblem  has  bean  the  fooue  of  the  Organized  crime  Drug  Enforoamant  Task 
Foroes.  In  offenses  where  traditional  organized  crime  fasdlies  are  irvolved  and  in  oamas  Oiara  emerging  groipa  particlpata  in  Miltipla  crisaa  besides 
narootioB,  the  criminal  Oivisien's  Organized  crime  and  Racketeering  Section  will  pewide  guidanoe,  eipp^  and  a  etretaglc  reserve  of  esqparienoad 
prosecutors  to  ocmpleBent  the  lAUtad  States  Attorneys  and  the  Strike  Foroe  Uhita  in  those  offices.  Damonstratinn  projects  regarding  Asian  organized 
crime,  for  exa^^la,  will  oontlnue. 

Since  the  President's  Ooemiasion  on  Organized  crlms  issued  its  report  on  labor  managment  racketearing  in  Harch  1966  and  nei.iammi'iJtod  graatar  uaa  of 
civil  RIOO,  seven  such  lawsuits  broug^  ty  tha  Department  of  Justice  have  resulted  in  the  zemcval  of  LCN-oorrxptsd  parties  to  labor  manwynrt, 
relations.  Four  other  civil  RIOO  actions  seeking  to  enjoin  l£N  involvement  in  labor-management  natters  are  pending.  In  five  cf  those  lawsuits, 
truetees  or  monitors  have  been  installed  to  supervise  elections  of  new  labor  inion  offioere  and  to  wareaa  the  affairs  of  labor  organizations, 
including  tha  international  Brotherhood  of  l>aanmtsrs,  the  lazgast  labor  union  in  Rorth  Amarioa.  HaadguartatS  and  wadhington  Staff  paxsomal  are 
regularly  apprised  ly  the  oourt-afpointed  Investigations  Offloer  of  oontinulng  efforts  to  remoM  the  influenoe  of  organized  crime  sl«mnts  from  the 
I^eamstszs  union.  A  civil  RIOD  action  wem  filed  on  March  20,  1990,  in  the  Eastern  OLetrict  of  Haw  York  againet  sestmis  and  aasociatas  of  tha  Inorheee 
and  GaaPlno  organized  crisa  families  and  two  ISamstar  local  uiicns  following  RIOO  crlzdnal  ocnvictlons  obtained  by  the  Brooklyn  Strike  Faroe  iiwolving 
frei^  forwarding  activities  at  Kamsdy  Airport.  Ihs  Govsxrsmnt  aaeka  the  oourt's  afpointment  of  a  trustee  while  tha  litigation  la  pending  to  cvsrsaa 
the  qperstion  of  the  looel  unions  end  their  affiliated  eeplcyee  benefit  plans  fcy  oonducting  ahop  stsuud  elections  and  by  appointing  an  advisory 
executive  board  oonsisting  of  union  mfsl.ieis  to  act  as  business  aganta  and  manage  other  oollactiva  bargaining  rseponeibil Ities.  In  tha  first  civil  RICO 
action  filed  in  oomection  with  tha  activities  of  organizations  affiliated  with  the  International  longahorsmen's  Aesocietion  <I1A),  tha  Oovsrment 
seeks  to  relieve  six  looel  IIA  urdons  from  demdnetion  ty  madierB  and  associates  of  the  Gaabino  end  Genovese  organized  crise  families.  In  this  action, 
filed  on  February  13,  1990,  in  tha  Southern  District  of  How  York,  the  Gevemeent  requests  the  oour^  's  appointment  of  a  oourt  liaison  offioar  while  tha 
action  is  pending  to  discipline  oonupt  officials  in  thaos  urdons  and  to  review  the  actions  of  thair  eoeeoutive  boards  with  reepact  to  isdon 
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eaqpenliturM,  afipoinbMnts  to  union  offloe,  and  oontractora  other  than  oollectlve  bargaining  agraaMnts.  The  action  alao  requaste  tha  of  a 

trustee  after  trial  on  the  saarita  to  9MZBaa  the  election  of  new  offiuera  in  these  local  mions. 

Dcaonctratinq  the  Deixurtaent'a  iiylfartaticn  of  tha  Presidential  OcaaiiaBion'a  recxanandation  that  initiatives  be  mtertaloBn  with  reapect  to  DCM 
infiltration  of  husineaa  and  distortion  of  tha  aartoet  place,  a  ccurt-af]|»inted  adtinistrator  was  appointed  in  ona  civil  MOO  action  brought  by  tha 
Govemaent  to  overaae  tha  activitiaa  of  tha  Rdton  Fish  Marfoet  In  New  Yorlc  City.  A  pending  action  BeeKs  to  enjoin  organised  criaa  faadliee  froa 
dosinating  trsah-haullng  businesses  on  Long  Island,  New  York,  and  seeks  tha  appointsbit  of  a  truatee  to  oversee  the  operation  of  a  private  aanitation 
indistry  association.  As  part  of  efforts  to  police  indjstries  iipacted  by  or^^zed  arise,  a  nationwide  investigation  by  the  FBI  and  the  Departaant  of 
Labor  led  to  the  crisinal  prosecution  in  1988  of  individuals  and  business^  in  the  health  cars  industry. 

Ihe  Organized  Qrisa  Strike  Poroes'  regular  crisinal  investigation  and  prosecution  efforts  in  1989  and  1990  resulted  in  f—  dramtic  suoceeeee.  Fbr 
eocaaple:  (1>  In  Ncwcsber  1989,  the  develand  Strike  Fbrxse  ofc^ined  jury  convictions  of  Reuben  Stuzsen,  one  of  tha  largest  dietributore  of  pornography 
in  the  iMlted  States  and  two  other  individuals.  All  three  were  convicted  of  cGnspirecy  to  prevent  collection  of  inoone  taxes  totaling  sore  that  $1.4 
million  on  $2.7  million  akisaed  froei  Stuisan's  pornography  businesses  in  the  united  Stales  and  Great  Britain.  Sturaan  was  alao  ocnvicted  of  15  other 
substantive  charges.  (2>  In  another  Cleveland  Strike  Poroe  case,  a  jury  in  January  1989  convicted  two  laUon  officials,  including  a  Tnfisntfm 
International  vice-president,  of  RIOO  in  oomection  with  their  ahezzling  ever  $700,000  from  two  local  tnions  threu^  paysente  to  '^^lost''  cag>loyees. 

The  sen  were  indicted  with  Teaamteni  Intenmtioraa  President  Jackie  Preeser,  who  died  prior  to  trial.  (3)  In  June  1989,  the  Newark  Strike  Force,  in 
conjunction  with  the  Ihited  States  Attorney's  Office,  oMained  guilty  jury  verdicts  against  Genovese  Fasily  ayBioltere  Louis  A.  Mma  and  five  LOf 
associates  on  matlple  counts  of  RIOO  and  related  chargee  involving  murder,  gambling,  labor  racketeering,  and  eactortion.  The  conduct  in  the  RIOO 
chauges  included  oonepiracy  to  murder  John  Gotti,  the  reported  boss  of  the  Gasbino  f^ly,  and  other  individuals.  (4)  In  Novewber  1988,  following  a 
ocven  week  trial,  UH  boss  Nioodeeo  "Nicky*  Soarfo  and  16  LCN  co-defendants  were  convicted  on  all  counts  in  a  MOO  prcmocution  brou^  fay  the 
Riiladelphia  Strike  Paroa.  The  conduct  charged  in  the  two  RIOO  counts  included  nine  murders  and  four  atteepted  murders,  aa  well  as  multiple  acta  ^ 

involving  distribution  of  dtuga,  gaihllng,  and  extortion.  Scarfo  wee  eentenoed  to  55  yeare  in  prison;  other  defendants,  including  several  mob  booses  S 

or  tnderfaoeaee  and  runreus  "aoldien,”  raoeived  prison  aentenoee  ranging  from  30  to  45  years.  (5)  Pollowing  the  successful  prosecution  of  unitai  O 

Gsnnarp  Anaiulo.  ■  St  al.  by  the  Boston  Strike  Pares,  the  Ocurt  of  Appeals  for  the  Fizst  Circuit  affirmed  the  MOO  oonvlctions  on  Itarch  5, 

1990,  and  decided  the  fizst  appeal  sinoa  the  nprwmi  oourt'e  decision  In  H.J.  Inc,  v.  Northwestern  Ball  TSl.  Oo.  (1989)  to  reject  the  dais  that  MOO's 
definition  of  a  pattszh  of  recketesring  activity  is  moanstitutionally  vague  aa  applied  to  pereone  involved  in  lailawfuL  organized  crime  activities. 

The  Sqpivsm  court  had  suggested  the  possibility  of  wconstitutioesa  vaguenase  in  dicta.  The  appeal,  handled  by  the  Section's  special  COmel,  also 
ipheld  the  uae  of  eogmrt  teetlsony  on  the  eadetenoe  and  structure  of  the  LCN  and  the  iderrti  float  ion  of  defendants  as  LCN  suSmre  and  associates  of  tha 
tmtrLaroa  organized  crima  family. 
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Ppgtfljqn  MX  gWiUm  Ufv?l  flpaiiniimta 

(Dollars  in  thouBands) 


Organlsatlcn:  Qrluinal  DWlglcn 


Program:  2Cm)2  Qroanited  Criae  Ptxaeeaition 


1989  _ 

1990 

1991 

_ _ 19< 

» _ 1 

IWww 

Level 

RBOuest 

Level 

Ciance 

Chanoa 

Resource  Raguirenents 

BUDGET  MUIH^RTIY 

$16,578 

$18,863 

$  5,938 

$441 

$  6,379 

221 

$  6,600 

OLfllAVS 

16,503 

18,560 

7,573 

-993 

6,580 

192 

6,772 

Affsropriated  lOsitions 

236 

282 

71 

... 

71 

... 

71 

Morlcyears: 

Pull>tias  Reieanent 

201 

238 

58 

. . . 

56 

. . . 

56 

Other 

A 

. . . 

. . . 

. . . 

. . . 

... 

Sihtotal 

205 

238 

'  58 

. . . 

56 

.  * . 

58 

Overtie^/Holiday 

... 

... 

... 

... 

... 

... 

... 

Ttital 

_ 205  _ 

_ m _ 

_ Sfi _ 

_ 58 

_ sa _ 

PtoarsM  Changes;  'Ihs  Orlidml  Division  is  iBgiiestlTig  ptxxyraw  incrnaass  totslling  $221,000  to  oov«r:  purchases  of  Project  EfClE  systcM  upgrades 
deferred  in  1991  due  to  the  required  absoKi^ion  of  cna-half  of  the  1991  pay  increase  ($78,000);  increased  costs  ($35,000)  for  use  of  legal  research 
data  base  systese,  JURIS/lAOS/MBStlaw;  and  increased  costs  ($106,000)  associated  with  erhanoed  building  security.  Security  oonoema  have  escalated  as 
the  Division's  role  in  drug  enforoenent  and  ether  violent  crise  initiatives  )uive  increased.  Ihe  Division  requires  hnds  to  erhance  guard  service  at 
the  Bond  Building  and  its  new  satellite  facility  (currently  being  procured)  es  well  as  to  secure  the  Bond  Building  garage  and  ground  flexH-. 
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schedule  or  Oort  Imita 
(Dollara  in  thcusands) 


Organisation:  Criildnai  PWUiff) 


Decision  Uiit: '  Organised  Qriae  Prooeoiticn  -  2Cm02 


Other  Services 

Equipnent 

'Total 


Ooets  are  for  purchases  deferred  in  1991  due  to  the  required  absorption  of  one-half  of  the  1991  pay  increase*  increased  use  of  availflhle  legal  research 
data  base  systcns*  and  erhanoed  security. 
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JtistifiQftUcn  of  Ptoarm  and  Parfow^ 

ffUinal  PWlftiffl) 

Saitfiw.wti  PaagTew^-ggreral  iwal  Actlyitlw; 

public  Integrity  -  2Qtt)3 


irm-feinaa  Goal;  1b  iji|3ran/e  integrity  in  Ooverment,  and,  therefore,  the  public's  oonfidenoa  in  its  elected  and  anointed  officials,  by  detecting, 
investigating  and  prosecuting  oorrxiJtion,  leading  to  a  public  understanding  that  dishonest  gcwemnent  is  neither  condoned  nor  tolerated. 

Waigr  Qtlwtivwi 

1b  a^)exvise  the  investigation  and  cxndjct  the  prosecution  of  selected  oom^ion  cases  at  all  levels  of  gcwerneent. 

1b  stfjervise  the  investigation  and  conduct  the  prosecution  of  all  natters  involving  alleged  criminal  nisoonduct  ty  Fbderal  judges. 

lb  respond,  within  the  statutory  tise  llsdts,  to  natters  arising  under  the  Independent  Ocxmsel  neauthorisation  Act  of  1987,  to  oontkict  any  necessary 
preliminary  investigations,  and  to  naXe  tinely  reocenendations  to  the  Attorney  General  oonoeming  the  need  for  the  appointment  of  independent  ocunsel 
in  such  matters. 

1b  ensure  an  effective  law  enforcement  effort  against  criminal  conflicts  of  interest  among  Federal  esployees  and  election  fraud. 

1b  assist  U.S.  Attorney  personnel  in  developing  their  own  capabilities  to  reoogrdze,  investigate  and  prosecute  piblic  oootyticn  and  election  fraud 
offeneee. 

lb  assist  in  the  development  of  effective  Investigative  and  prosecutorial  approaches  to  the  problem  of  public  comption  by  U.S.  Attorney,  FBI, 
Inepector  General  and  other  Federal  law  enforcement  personnel  throu^  training,  advice  and  oonsultation. 

1b  establish  end  maintain  liaison  and  effective  eaechange  of  information  with  the  Federal  law  enforcement  ocssmity,  the  Office  of  Goverrment  Ethics, 
the  Federal  Electlun  OitsBion,  and  others. 

Program  Hwirrirtion;  ihe  Malic  Integrity  Section  has  the  general  reeponsibility  for  overseeing  the  Federal  effort  to  oosbat  oorrtptlon  throu^ 
the  prosecution  of  elected  and  appointed  public  officials  at  all  levels  of  govemnent.  Ihs  Section  Is  also  reeponsibls  for  supervising  the  handling  of 
investigations  and  prosecutions  of  oonflicts  of  interest  and  election  crimes.  Ihe  Section's  litigators  prosecute  selected  oases  against  Federal,  State 
and  local  officials,  and  are  available  as  a  source  of  advice  and  eiqDertise  to  prcsecutocs  and  inveetigatorm  natiorwide.  ihe  Section  sqpetvises  the 
adainistration  of  the  independent  Oonael  Reauthorization  Act  of  1987,  reviewing  each  satter  arising  tndar  the  Act,  conducting  any  neoeseary 
preliminary  invsatigation,  and  providing  a  reocsmendatlon  to  the  Attorney  General  as  to  whether  an  independent  oaunael  Is  nsossaary.  In  addition,  as  a 
rational  headguarbers  office,  the  section  provides  extensive  training  to  Federal  prosecutems  and  investigators^  and  serves  as  a  source  of  advice  and 
expertise  with  rcepoct  to  issues  that  say  arise  regarding  piblic  corruption  invest igat lone  and  proseoutiorsi. 


rhm  nom^  Mqwiflnot  md  rvTij«:ticnB  for  ttM  riturt  with  rm^Bud  to  llti<|BUon  for  ^lich  ttm  Mblic  Intagrity  Soctlon  U 
rlMd  (|jariftitatlv«ly  in  th*  follovljig  t4ibl«: 


_ ma _ 

Bmw 


ism 

>%lf  ; 

im 

1990 

1991 

flbpmi 

iMOl 

QlflIBi  leral 

sanding,  bogiming  of  yaar . 

223 

313 

Ul 

454 

454 

. . 

. .  149 

140 

113 

Spending,  and  of  yaar . . . 

. . . . .  223 

454 

S5£gf^egi^^^of*?aer . 

Opened . . . . . 

.  40 

40 

35 

40 

35 

5 

40 

40 

40 

Closed . 

.  .....  11 

35 

IS 

5 

•  •  •  40 

sanding,  and  of  yaar . 

40 

40 

40 

•  •  •  40 

40 

PiMJoaitifln  of  dafmlante 

In  nrnw  iitigaWt 

Convict  ions . . . 

.  55 

55 

55 

55 

55 

wU .  4  4 

Othitr  diiinaitianB  (txw«f«r«  to  U.S.  Attorrwya,  daatho) .  6  6 


AlttKU^  thm  wrkload  fo>  tht  M>lLc  inU^rity  Section  has  irctmaami  stoadliy  ow  t»w  iMt  wwal  tha  Mjar  factoni  Mth  rwti  tha  mvtmfkm 

IncraaM  tMtaaan  1909  and  1991  ~  dian^aa  in  tha  Inkpandent  Oounaal  atatuta  raquirln?  far  aora  aattm  to  ba  frnra— a1  unlv  tha  atatuta,  ciw«|aB  in 
tha  oonflicta  of  Intareat  atatutaa  Mqaindlng  tha  Saction'a  rasinnaibilitiaa,  and  tha  national  alaotiona  laaoltin?  in  a  changa  of  hteiniatration  ^  vill 
hava  atabilicod  by  tha  1992  tu^at  yaar.  rurtharaora,  <IIlm  to  an  incraaaad  attomay  and  paralagal  ataff  anS  atraanlinad  praadma.  it  ia  witiclpatad 
that  tha  flac^ion  vill  ba  abla  to  ptocmm  man  aattara,  alowing  tha  ataadiiy  incraaalrq  backlog  ^i<h  tea  baan  auaaping  Saction  raaouroaa.  It  ia 
anticipatad  that  arhancsad  attomay  atafflng  in  1990  #iould,  by  1991,  Evault  in  additional  caaaa  triad  and  oonvictiona  obtaimd. 

rwinnaihilitv  for  Hsat  of  tha  Ftbiic  Intagrity  Saction'a  raaourcaa  ara  davckad  to  tha  proaacution  of  pUallc  oorrvgjtlcn  oaaaa.  MUla  tha 

vaat  Mjority  of  oorr^^klon  oaaaa  proaacutad  fadarmlly  ara  handlad  by  tha  iMltad  statea  Attomaya  and  thalr  aaaiatanta,  tha  Mblic  lntai|rity  Saction  la 
availabla  to  handla  apacific  oaaaa  peeing  partioular  prchlcaM.  In  acaai  oaaaa,  tha  Saction'a  pcaaanoa  halpa  to  anaura  the  appaaranoa  aa  vail  m  tha 
reality  of  falmaaa  and  ii^artiality  in  tha  handling  of  a  criminal  caaa.  For  axai^la,  it  hMvUaa  all  inraatigationa  involvi^  Maral  )udgaa.  bacaiM 
of  tha  dtA^iouB  oonflict  of  Interaat  pa±>lmm  that  would  ba  craatad  by  a  united  Stataa  Attomay^a  Office  Inwaatigiting  ml  paitugsa  pmaacutlm  a  lui9|a 
before  when  pmaaoutora  froa  that  Offioa  ut  appear,  lha  l\i>lic  Integrity  Section  pmaeouted  each  of  tha  Meral  jud|ao  «#io  vara  aLfcaatpwtUy 
iapeach  I  ty  Oongraaa  in  raoent  yean,  and  raoerkly  obtained  tha  ccnviction  of  U.S,  Diatxict  Judgpa  Robert  Aguilar  on  chargaa  of  cbatruction  of  jivtioa 
and  lea:  ng  of  oonfidantial  imaAigative  Infocaation. 

rtr  almllar  raaeona,  allagatlona  iiwolving  radaral  proaaoutors  and  law  anforement  offioera  ara  often  rafarrad  to  tha  Section  for  rundling.  lha  Rt>llc 
Integrity  Section  also  handlaa  oompticn  inveatigatlons  where  tha  United  States  Attorney  finda  it  neoeaaary  to  atep  Mlde  beceiaM  ha  or  has  had  a 
alTUf leant  businaas,  eocial,  or  political  ralatiorahip  with  the  «i>ject  of  tha  invest igat ion.  Beyond  rafuaala  of  thU  aort,  Intagrity'a 

dacUion  to  davota  raaouroaa  to  any  partioular  oorrvpAion  proaeoutioi  ia  bMd  ipnn  the  Section's  dual  rola  m  a  aoutoa  of  aipport  to  tha  Uhitad  Stataa 
Attomaya,  and  aa  a  national  offioa  presiding  laaderihip  In  tha  proaaojtion  of  oom^itlon  aattara.  rtr  axaig>la,  a  united  SUtaa  Attomay  aay  ba 
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ocnfranttfd  vith  •  partloularly  cmtIcub  or  wldr-nnglni  oom^Aicn  prcbloa  and  na«d  adlitional  asq^rianoad  proaaajtCCT  to  dMota  to  tha  aattar.  Or, 
thara  aay  ba  an  iiwaatigatlan  tdUch  crooaaa  juriodlctional  lima,  raiaing  vana  problana  ^diicfi  a  national  of f ioa  oan  halp  to  anaaolva.  lha  Saction'a 
Involvaaant  In  tha  prosacution  of  oaaaa  arlaing  out  of  qparation  Xll  Hind,  tha  Oafanaa  proounaant  aoandal,  Uliatntaa  both  of  tha  ^xM<a  aituationa. 

At  tha  raquaat  of  tha  Uiitad  stataa  Attomay  for  tha  Eaatam  Dlatrict  of  Virginia,  tha  a«Uar  M&llc  Intagrity  Saction  Oqputy  OUaf  mawad  a 

rola  in  tha  proaacution  of  a  po^on  of  tha  oaaa.  Ha  wa  inatjnaantal  in  obtaining  aix  ootwictiona  during  tha  pmt  yaar.  Mdltiomlly, 
aapncts  of  tha  invaatigation  Oiich  ooouit^  outalda  of  Virginia  wara  handlad  by  Malic  Intagrity  Saction  lawym. 

inWmihgt  Onimal  Mattara;  Evar  ainoa  tha  Ind^andMit  Ocxraal  prwUlona  wra  firat  paaaad  aa  part  of  tha  Ethlca  in  OovamMnt  Act  of  1978,  tha 
M>lic  integrity  Sacti^  haa  baan  ta^pcnaibla  for  aigiarviaing  aattan  arising  lavinr  tha  Act.  lha  Indipandmt  Ooaiaal  Act  ia  daaiTiad  to  laaova  tha 
inwaatigation  and  proaacution  of  aattara  inwWing  vary  hi^liMal  aaoaautiva  branch  officlala  froa  tha  Dapartaant  of  Juatioa,  and  plaoa  that 
raaponaibility  with  an  independant  oounaal  appoinbad  by  a  Spacial  Oiviaion  of  tha  Uhitad  Stataa  ocurt  of  jqpaala.  lha  rola  of  tha  Malic  Intagrity 
Saction  in  aucdi  aattara  ia  therafora  lijiitad  but  critical;  tha  Saction  raviawa  all  allagationa  againat  oovarad  officlala,  a  pmcaaa  llnltad  to  15  daya 
ty  atatuta,  oonducta  any  moaaaary  praliainary  invaatigation,  linltad  to  90  daya,  and  praparaa  a  nn  iia— ilation  to  tha  Attocnay  Ganeral  detailing  tha 
raaulta  of  the  pralUlmry  invaatlgatlcn  and  raocmanding  vhathar  appoinhnnt  of  an  Indapandart  ooinml  ia  naoaaaary.  In  1990,  tha  Mtdic  Integrity 
Saction  handled  aany  indepandant  oouiaal  aattara,  aoat  of  OUch  are  oonfidantial  undar  tha  taraa  of  tha  atatuta;  howavar,  one,  tha  invaatigation  of 
foraer  HX>  Sacratary  Samtl  Piaroa,  raaultad  in  tha  appolntaart  of  an  independant  coinaal  and  waa  aada  pdslic  by  tha  court  order.  » 

Fimlly,  the  Saction  aarvaa  aa  a  liaiaon  batwaan  tha  ongoing  independent  oounaala  and  tha  Departaant  of  Jliatloa,  mam  of  ^ikh  —  particularly  tha 
irarVOontra  invast igat ion,  baoauaa  of  aDctanaiva  doexoant  raguaota  —  have  absorbed  aibstantial  Saction  raaouroaa.  lha  Saction  is  avaiidbla  to  assist 
with  independent  oorwal  inguiriaa  ooncaming  legal  laauaa,  Departaantal  policiaa,  ragueata  for  doewnta,  and  intarviawa  of  Departaental  parecnnel. 

Oonflicta  of  Intareat;  Yat  ancthar  axaa  of  ai^iifiaant  raaponsibility  within  tha  Malic  Intagrity  Saction  la  edlinwimi  by  tha  CXnfllcta  of  Interest 
crises  erandi.  lha  M>llc  Intagrity  Saction'a  rola  with  reapact  to  oonflicta  of  intareat  by  Maral  eaplayaaa  only  oosaa  into  play  with  respect  to  an 
isctreaaly  nevrw  grag>  of  oonflicta  aattara,  thoaa  allegations  vhich  imolva  aiaoonduct.  Kith  reapact  to  tha  handling  of  individual  oaaea,  ^ 

tha  MOlic  Integrity  Saction  revlaui  aattara  that  have  baan  xwferrad  by  tha  Inapactora  Ganaral,  tha  FBI,  private  individuals,  Oongraaa  or  threu^  prasa 
reports  imolving  appaiart,  violationa  of  tha  crislnal  conflict  of  Interaat  aUtutaa  (apaclfioally  Tltla  18,  Uhitad  States  Oade,  Sactione  203  thicu^  Cn 

209)  for  their  potential  for  criadnal  proaacution.  Investigation  of  thaaa  allagations  la  oooedimtad  with  tha  FBI  anVor  tha  Irapactor  Oanaral  for  tha 
aq^ency  oomamad. 

lha  Branch  also  haa  a  nmtmt  of  lagialative  raeponsibilitiaa,  a  rola  that  haa  been  particularly  siTilficant  In  recent  years  with  tha  surge  of  intaraat 
in  aora  affective  lagUlation  governing  gevarment  ethics,  lha  Branch  played  a  ai^fiovit  rola  In  tha  devalopaant  of  tha  recently  enacted  "Ethics  in 
GovanserH-  Act  of  1989."  Of  oouraa,  tha  Branch  davalops  and  revieM  lagislativa  prcpoaala  relating  to  crisinal  oonflicta  of  intareat,  but  also  devotes 
considarabla  raaouroaa  to  tha  review  of  narvKTlsinal  lagislativa  propoa^  that  ovarlep,  aosatisaa  In  a  aUbtla  aamar  not  anviaicnad  by  a  bill's 
draftara  or  eponaora,  with  tha  criminal  statutaa.  lha  principal  objactiva  ia  to  aaaura  that  tha  iapact  of  peopoaad  legislation  on  crimiml  law 
anfon-Mser#  U  raoo^ead  and  ia  conalatant  with  policy  raflactad  in  tha  criminal  statutaa.  Raapcnalbilltias  of  tha  Branch  include  fonaUating  policy, 
drafting  lagialation  and  oorraepondanoa,  reviewing  legialativa  activity  of  other  aoeacutlve  branch  aganclas,  preparing  oongranaicrml  tastimony,  and 
previding  technical  advice  to  Department  officials. 

Election ■  O' lha  M>lic  Intagrity  Section's  Elaction  Qrisaa  Branch  is  reaponaibla  for  the  nationwide  cvarai<^  of  all  federal  invest igat ions  and 
pcoaecutions  involving  oomqAicna  of  alactoral  prooeaaeo.  Ihe  litigation  of  alwctlon  crime  oaaea  ia  generally  carried  out  by  Aaslatant  united  States 
Attocneya,  althcu^  M>Uc  Intagrity  Saction  attomeya  are  available  to  aaaiat  in  especially  ooiqjlaK  caaea,  or  in  inatancea  of  Uhitad  States  Attorney 
refusal. 

lha  Malic  Intagrity  Saction  La  reaponaibla  for  developing  and  awBOuting  a  national  anforceasnt  strategy  for  tha  prosecution  of  election  crimes  In 
Federal  courts.  Ihia  cbjsctlva  is  aoooapll^ied  throu^  Juatioa  Oepartaant  and  FBI  ragulationa  that  ragoirs  the  Election  OrLmea  Branch  to  authoriea  all 
■aior  FOdaral  invaatigationa,  and  all  Federal  indictments,  involving  ballot  fraud,  criminal  violationa  of  tha  redaial  Elaction  OapaiTi  M,  and 
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crlidnal  vlolatloni  of  statutos  iiwolvlngr  illegal  patjnnage  practLoes.  In  dlacharglng  tMs  duty,  tha  Election  Qrljns  Branch  eeake  to  mwm  that  State 
prarogativee  In  the  adainlatratlon  of  elections  are  reepected,  and  that  Federal  law  enfonxaent  reeouroes  are  vo&i  %deely  and  fairly,  Intaraanlng  in 
election  crina  aattera  only  wtiere  the  need  for  Federal  IntervMlon  is  plainly  eenlfest. 

Finally  the  Election  Crieee  Branch  le  the  Juatloe  Departaent's  liaison  with  the  Federal  Election  Ocanieelon  in  aattera  Insnolving  mnelqn  financing 
violations,  and  with  the  Office  of  Special  ODuneel  and  the  Herit  Systees  F)ntection  Board  in  aattera  involving  the  illegal  politiclc^cn  of  civil 
sezvioe  prlnciplea. 

Training.  Mt>lioatiom.  Advice  and  Oanwiltaticn;  The  activities  deecrihed  above  are  only  the  aoet  visible  of  the  reaponeibUitiae  in  tha  Mblio 
Integrity  Section.  One  of  its  aoet  lapcotant  factions,  thou^  eeldoa  noticed  outside  the  world  of  prosecutors  and  imeetigaton,  ie  training.  The 
prooeoe  of  inveetigating  and  prosecuting  oomption  offenses  reguires  unique  eEilla  and  faadliarity  with  statutes  and  prooeduree  that  a  typical 
proeecutor  or  inveetigator  is  isillbely  to  hatwe  encxuitered  before.  As  a  result,  ofportunitles  aay  be  aiaestl  or  cases  aidandlsd,  both  of  which  ara 
particularly  sericua  problaas  in  tha  araa  of  CJorc^pticn.  Therefore,  ahstantial  reeouroes  are  devoted  to  training  efforts,  both  fCraal  and  infotaal. 

The  Malic  Integrity  Section,  together  with  the  Attorney  General's  Advocacy  Institute,  aponeore  an  annual  five  dey  erainv,  for  Federal  proeacutcia  end 
FBI  agents,  offering  intensive  instruction  in  the  mique  etatutee,  investigative  techniques,  and  trial  strategies  that  aie  aoat  effective  in  oorttption 
oases.  (Ver  the  years,  the  Section  has  trained  landreds  of  proseoitors  and  agetfts  three^  these  seadnazs.  The  Section  also  provides  inatructora  to  a 
variety  of  training  ptogreee  throughout  the  year.  In  the  last  year,  tha  Section  has  presided  lectures  to  the  FBI,  to  inspector  genarel  eteff,  to 
election  officials,  to  new  investigative  age^,  and  to  agency  ethics  pexsomal.  Finally,  inforaal  training  is  raoogidcad  as  a  oertral  part  c»f  tha 
Section's  reeponeibtlityy  a  substantial  escunt  of  tiae,  thiou^i  advice,  oonsultation,  and  review  of  Invaetigatione  and  indlctaente,  ie  timt.  training 
proeeoutocs  end  iiwestigatora  in  the  oittletiee  of  ooritption  prosecutione. 

An  iaportant  oorrelate  to  lectures  and  presentations  are  Section  publications.  Tha  Section  has  imeraiilad  a  Mhstential  annual.  The  ProeaeMtlon  of 

irhlio  cssas.  ydeh  has  bean  widely  dietributed  in  the  Federal  law  cnfoixswent  ooBamlty,  and  The  Electj  nn  liim  which  Is  aMteneively  Cl 

revised  and  updated  on  a  regular  basis.  The  Section  also  produces  chapters  for  the  united  States  Attorneys  Harual  describing  areas  within  its 

eaqwrtiee.  Production  of  these  aanuale  is  not  an  easy  prooeea  for  tha  Section,  because  it  is  not  set  ip  with  tha  staff  or  rascuroas  to  produce  such 

sitetantial  pJllioations,  but  it  has  ooea  to  reoogiize  their  iipoctanoe  to  the  Section's  overall  mission  of  i^pre^ing  ths  Fednral  effort  against 

oorrtption. 
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PeclBlon  ttilt  njnlim  lflveLJ<aQuir«ents 
(DollaiB  in  thousands) 


Organization:  GrimipAi  pivUtcn 


Progm:  2a=H03 


Proaraai  Ownas:  ihs  CriMinal  Division  is  raqueeting  progras  incrsaass  totalling  $119,000  to  oovsr:  purchases  of  Project  EMS1£  systen  mgi-ades 
deferred  in  1991  due  to  the  required  ahaoqption  cf  cne-half  of  the  1991  pay  increase  ($42,000) ;  increased  costs  ($19,000)  for  \mm  of  legal  reoeaixti 
data  base  systaos,  JUUS/USOfiv^tastlw;  and  increased  costs  ($M,000)  associated  with  erhanoed  building  security.  Security  ounoarns  have  escalated  as 
the  Division's  role  in  <hrug  enforoenent  and  ether  violent  crise  initiatives  have  increased.  Ihe  Division  requiiee  funds  to  srhanos  guard  ssivios  at 
the  Bond  Building  and  its  new  satellite  facility  (currently  being  procured)  as  well  as  to  secure  the  Bond  Building  garage  and  groml  floor. 
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Imitg 

(tksllarB  in  thousands) 


Onjanisation:  nrtminsl  ntvlsian 


Oacision  lAvit:  tMtlic  Intearltv  ~ 


_  Remegt^UMBl _ 

B5  Vi  Aacunt 


t 


91 
3 

119 

nyrrrirtitcn  of  test  limts 

Costs  ara  for  purdiasss  dsfsrred  In  1991  da  to  ths  raqiolrsd  absorption  of  or»>hair  of  the  1991  pay  incrsass,  incarsased  use  of  atvallabls  Is^al  ressarch 
data  base  eystaBS,  and  erhanoed  esourity. 


Other  Servloes 

Sk^ppl  Lss  ...... 

nryi  i|mMTt.  . .  .  . . . 

Total 


00 
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jygUtiaUgi  9t  ftWMi  ana  ftgtaaonpt 
QrUinul  PiYiaicn 

Mari«  jnl  agBtfiMfl4,OBnml.ig«l  ^rtiYitiws 

Fraud  -  aqMCM 


irwRanaa  Opal:  To  raduos  the  iiicldmoa  of  Odte  oollar  crlaa  thrcuq^  a  oomprehenslva  pcogna  of  pcwantlon.  datactlon,  imastigation,  proeacution, 
and  paxlafaent  for  OUta  oollar  criaa  offanaas. 

Maloc  Obioctlvaa; 

lO  oondiict  fraud  InvaatigaitiorB  and  proeecutlono  that  raquira  raaouroeB  aaeoeading  the  capacity  of  Individual  United  States  Attomays. 

‘X\o  aasist  in  the  fcnailation  of  prooaoutorial  policies  and  the  develqpaBnt  of  sodal  prosacutiora«  aapacially  thrauq^  the  conduct  of  selected 
litigaticn,  vhicdi  will  serve  to  deacnstrate  the  viahility  of  particular  statutes,  theories  or  techni(|ues. 

iy>  develop  and  enhance  local#  state#  federal  and  international  law  cnforccnent  cooperation  in  ocsksattlng  Wilts  collar  criaa. 

lt>  identify  reourrinq  illegal  srtiiswia  and  devise  new  practices  and  proosdures  for  minisirlng  opportunitiss  for  crlsinsl  ocnduct. 


It)  prcwida  ^lecialUsd  training  to  prosecutors  and  investlgstore  on  effective  techniquea  and  prooeduiss  for  investigating  and  prossouting  Wilts  collar 
crijM  cases. 


Prcarmm  rmmrrit^itwn  the  t^sud  Section's  cwsxsll  ohjsctivss  axe  focused  on  the  priorities  of  the  BconcaWc  Qrise  Gkuicil  as  amcuusd  by  the  tO 

Attocney  General  (  Oefanss  proouiSMnt  fraud  and  financial  institution  fraud.  Other  arses  of  special  «fhssis  axe  fraud  in  the  securities  and 
ocBBoditiss  BaxlQStsr  fraud  irvolvl/g  goeiTsent-  benefits#  ocntrscts  and  loans  such  as  HUD  and  health  cere  pewidatsf  pawion  fmi  frauda;  intsnational 
Wilts  collar  crisinal  activity;  anJ-  career  Wilts  collar  crlsinals.  Tha  prisary  fWction  of  the  Fraud  Section  is  the  cnndict  of  ssjor  cxininsl 
investigations  and  proseoutiona.  Uis  aslsction  of  iqpsclfic  investigations  is  based  on  s  variety  of  criteria#  inclulingi  aagpiituda  of  the  alleged 
fraud  Bi.hi— 1 1  ability  of  united  States  Attomays'  Of  floss  to  handle  the  csss;  otagplaacity;  unigua  fact  pattern  or  theory  of  proeecutior^irwastigation ; 
and#  oontribution  to  long  range  proaecutorial  goals.  Hsny  of  the  iraestigations  are  oca^lafK  and  lengthy#  regulring  ovmt  two  yasre  to  develop.  They 
are  dMelopsd  by  a  teea  of  invsstlgetors  and  auditoce  directed  by  Section  prosecutors. 


The  Section,  through  the  Osfanae  Proairaasnt  Fraud  Unit#  prosazntsa  nationally  slTilfioant  Dafenss  proourvsant  fraud  oseas  drawn  fTrai  the  ower  5eoo 
aillion  per  day  apent  by  the  O^sartaent  of  Defense  (OOD).  The  unit  OGnsists  of  ten  Fraud  Section  sttcmsys#  four  attorneys  gawidad  by  DOO#  four  DOO 
criminal  ljrwestigert:ore#  an  agent  of  the  redarml  Bureau  of  Investigation  (FBI)  and  a  Defense  Contract  Audit  Agency  auditor.  The  eteff  foouees  on 
iraestigeting  and  proeecuting  allegations  of  product  sitetitutlon#  dafsctiva  products#  cost  miecharging#  defective  pricing#  oom^ption  and  liicMbaclGa 
that  endanger  the  lives  or  safety  of  the  troops  or  seriously  iapa^  on  the  ability  of  the  Araad  Servloae  to  carry  out  its  nlseion.  (An  additional 
three  attomays  frca  ths  Fraud  Section  are  assiqpied  to  the  111  Hind  Defcnss  procuianant  fraud  i/Mastigation  in  the  Eastern  District  of  Virginia). 

The  unit  staff  also  proaidas  freguant  assistahoa  to  United  States  Attomays'  offioss#  acting  as  an  infanntionsl  souros  on  Isgal  iasuss#  as  well  as 
proalding  prosaoutive  guidance  and  inforsation  on  the  use  of  ccspliK  criainal  statutes  that  are  unlgoa  to  pmcuresant  prosecutions.  FUrthsnaora#  they 
evaluate  investigative  worlc  and  the  adeguacy  of  prxposed  Indictments  for  United  States  Attomays'  offioas. 
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Xn  the  area  of  financial  institution  frauS,  the  Section  has  establiitfied  Its  Dallas  Aaqional  Offioo  (CK>)  as  ra9ilrKl  by  Section  965  of  the  Financial 
Institutions  Rafona,  RaocMary  and  thfcai?— ant.  Act  of  1989  (FDOm) .  Itils  section  sandates  that  the  CRD  be  saii^atnad  at  least  throu^  fiaoal  year 
199?.  As  of  ^il  1,  I990«  twelve  Fraud  Section  attomsys  were  assigned  to  handle  criminal  lnvestl9atlono  and  prosecutions  inter  the  CRD's 
jurisdiction;  ten  sore  Section  ettorneye  will  be  assiqaAd  such  wxt  i^xn  their  recmitjant  into  the  Section.  Ihs  entire  staff  of  ths  CRD  serves  on  ths 
Dallas  Bank  Fraud  leak  FOros  (Task  Ptroe) ,  which  was  establUhed  in  1987  to  eddiese  fraud  aesocieted  idth  the  serious  fiiencial  institution 

crises  largely  oentcred  in  the  Northern  District  of  Texas.  Because  of  the  volun  and  ooa^iilexlty  of  the  Teak  Fbroe'e  irwestigations  and  oases,  we 
expect  its  efforts  to  oontirue  beyond  the  CMpiration  date  of  the  FURCA  legislation,  lha  Task  Fbroa's  sffert  has  bsan  nobad  by  the  Attoamey  Gmural 
and  the  Oongresa  as  a  top  priority  sooraaic  crlsa  enfororannt  effort  that  mat  be  hilly  staffed  and  supported.  IVielve  of  the  CRD's  attorney  poeitione 
are  funded  via  1989  apprepriatione  resulting  fros  an  authoriratlon  inter  FUMEA.  The  other  tan  attomsy  poaltlons  were  earlier  assipied  to  the  CRD  and 
vopivoait  the  base  staffing  level  to  which  ths  appropriations  authorised  inter  FlPfCA  were  added,  lha  twelve  other  positions  tUndad  by  FUMEA  are 
added  to  a  base  of  two  to  provide  ad  LSS  ■^Pfnrt  to  U.s.  Attorney  Offices  aromd  the  country.  In  addition,  ona  Ssetion  attorney  has  bssi  asslgpiad  to 
the  trial  teen  handling  a  sajor  oaas  with  losses  CMcr  $100  nlllion  brou^  by  the  Uhltsd  States  Attorney  for  ths  Northain  District  of  Tmea  and 
involving  five  failed  aavings  and  loan  Institutions  and  a  grer^  of  land  dsvelopsre  in  Dallas,  lha  Ssetion  U  also  leading  a  sajor  livestlgitlon 
concerning  abuse  of  banks  by  land  developere  in  Okiahona  and  expects  to  support  other  united  Statae  Attorneys*  offices  with  Individual  oases  and 
investigations  when  requested.  Nine  new  attorneys,  who  will  be  firtled  via  appropriations  resulting  from  FUREA  will  be  aaaigFtei  to  such  work.  In  all, 
lb  Fraud  Section  attorneys  are  currently  assigroed  directly  to  financial  institution  cases,  with  additional  attorneys  presiding  and  other 

Bipport. 


lha  Section  also  presides  both  leaJaiteip  and  sipport  In  ether  types  of  canmamr  go/erraant  and  institutional  frauds.  Section  attornsye  are  working  In 
two  districts  on  HUD  Freud  task  forces  with  very  heavy  caseloads  and  on  a  series  of  gasoline  exclee  tax  oasas  in  the  Eastern  District  of  New  York,  lha 
Section  also  ssintainr  an  active  role  in  the  oreputer  crises  area.  In  addition,  ths  section  rveponrta  to  a  variety  of  requests  frea  U.S.  Attornsye* 
Offices  for  assistance  and  advlot. 


Section  attorneys  also  provide  staff  mjppact  to  projects  of  ths  Docnesde  criso  Oomcil  with  the  Section  Chief  serving  as  teecutlve  Director  of  the 
Gasv:ll.  The  Section  also  staffa  ths  Interagency  Bank  Freud  Difororaent  Morking  Groi^  and  the  Securities  and  caaoditlss  Fraud  ttorkina  Groip.  Ihrou^ 
this  vjtk  in  pertloular.  Section  attomaye  sslntein  ongoing  liaison  with  seveiel  Inapectore  General  and  regulating  egmeies.  Ihe  Section  dMOtes 
coraittereble  tlma  to  training  attornsya  and  iiwestlgatora.  Ite  Bcxrailc  Crime  Pifnrressnt.  Ckxiferenoaa  are  giien  each  year,  end  there  ere  alao  Defense 
Proourceeht  Freud,  Fraud  end  Financial  Crimas  and  Securitiae  Fraud  oouteae  achadulad  for  1990  and  1991.  Section  ettorneye  also  teach  aonthly  at  the 
Federal  Lew  Ehforoamant  Training  Center  and  airport  sany  other  ad  hOC  oouraes 

AonriUi»iiiita  and  Workload;  lha  recant  aag^rlanoe  and  projections  for  the  future  with  regard  io  litigation  for  which  ths  Fteud  Section  is  directly 
responsible  axe  simmarired  quantitatively  in  ths  following  table: 


lim 

Hattere; 

1989 

.  208 

1990 

145 

1991 

82 

Qianap 

10 

Level 

92 

Qianoa 

92 

Opanad 

.  49 

3 

30 

20 

50 

25 

75 

rirmvl . 

.  112 

66 

20 

10 

30 

15 

45 

Rending,  end  of  year . 

82 

92 

20 

112 

10 

122 

Several  hixdred  aettera  in  tha  Dallra  Bank  Freud  Teak  Force  and  In  the  Cklahcae  City  HUD  investigations  are  listed  as  ona  overall  sattsr  for  each  city, 
thereby  aocaunting  for  the  apparent  decrease  in  intake  in  1989  and  1990. 
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ua 

begimlrg  of  y«ar. 

Opened . 

Closed . 

Bending,  end  of  y«ar . 


Convictions. . . 

. 

Other  diepositions  (transfers  to  U.S.  Attorneys,  deaths). 
Hanetaxy  Baomry  ($000) . 


1383 

1990 

1991 

ftamt 

8m 

Imvml 

ant 

Bequsst 

IfloaL^ 

43 

66 

72 

35 

107 

. . . 

107 

81 

57 

100 

20 

120 

30 

150 

56 

51 

65 

30 

95 

25 

120 

66 

72 

107 

25 

132 

. . . 

137 

103 

70 

100 

100 

15 

115 

20 

1 

9 

15 

15 

... 

15 

$30,  UO 

$42,000 

$50,000  $32, OW 

$82, m 

$  5,m 

$87,000 

Six  convictions  %«ro  oMainod  by  the  Defense  Proaaewcnt  Freud  UUt  in  Defense  procureeent  fraud  cases  dLiring  19S9  and  1990.  One  of  the  tJnlt's  BS}or 
invest igat lens  involved  defective  pricing  by  Boeing  Kilitaxy  Airplanes  of  Wichita,  Kansas,  a  division  of  ihe  Boeing  Qagany.  the  investigetion  mSad 
vith  a  $11  million  civil  aettlcaent,  neC  a  crisdnal  prosecution.  It  ves  established  that  Boeing  fad  nc^used  alusinui  pricas  during  price  negotiations 
of  sr/ereJ  N>115  Beskin  Kit  cxntracts,  which  were  hit^ier  than  Boeing  expertsd  to  pay.  ihls  represents  one  of  the  ten  largest  civil  sattlsssrits  ever 
reached  with  a  Defense  contractor.  Ihs  Ill  Wlnl  investigation  of  Defense  prooument  fraud,  in  «hich  the  Section  paitlcipatss  with  the  U.S.  Attomsy 
for  the  Eastern  Distric:t  of  Virginia,  has  yielded  41  defendants  charged,  IS  oonvictlone,  2  acquittals  and  recoveries  of  twenty^four  million  as  of 
July  1,  1990.  It  Is  not,  hoMver,  an  infrequent  matter  for  a  lengthy  i/westigation  to  yield  no  results. 


In  the  first  ever  esse  i/wolving  perjury  and  obstruction  of  Arsed  Sexvicses  Besrd  of  Contract  ^peals  (ASBCA)  proosedlngi,  the  UUt  retumed  an 
indictment  in  the  Kiddle  District  of  riorida  against  a  production  s^psrvisar  at  E-fiystess,  Inc.  The  employee  falsely  dmled  that  and  others 
falsified  doounnts  pertaining  to  production  and  sipply  ocntracts  for  the  VCR>I2  radio,  the  Army's  princlp^  vehioular-borne  tactical  ocasunioations 
systen.  E-Syetess  pleaded  guilty  on  October  2,  1990.  POur  ckher  offioera  arm  also  chugad.  In  addition,  in  oomsctlcn  with  a  volintsoY  disclosura 
handled  ty  the  Uhit,  a  plea  of  guilty  was  obtained  from  a  former  division  manager  of  MStkins^Tohnsan  Oesp^  charglAgtdm  with  cxnepixacy  to  cnsalt 
fcaudulcnt  labcm:  mischarglng  on  DOO  oontracts.  The  manager  had  directsd  his  eeployees  in  a  systoatlc  labor  mischarging  schas,  by  which  the  ooapwiy 
fraudulently  Inflated  historioal  labor  costs  and  used  the  costs  in  sipport  of  propcsals  Ar  follows  contracts.  Ifprcacisatsly  $1.8  million  wes 
reexTverad  in  a  civil  asttlessrt  fres  Nstkins^ebrson  Ooepany.  Further,  the  Karris  Oapany  pleaded  guilty  in  fiepteatsT  1990  to  bribing  ODloit>ian 
officlale  to  do  businese  with  them.  The  Uhit  also  has  a  prlsaxy  role  in  the  Defense  Depertjnnt'e  Volisit^  Disclosure  Program,  under  this  progras, 
which  was  iaplcsentsd  in  1986,  the  unit  rsvisM,  ooordixstes  and  prooenitsa  criminal  matters  which  are  volmtarlly  disclosed  by  Defense  oontractors. 

In  1989,  $29  million  was  oollsctsd  ty  DCOt  a  total  of  $82.9  million  slnos  its  inoiption. 

During  1989  and  1990,  the  Ptmud  Section  assumed  additional  responsibilities  in  the  Gevernsent,  oonsueer  and  Institutional  fraud  axmns.  The  Section's 
fixtancial  crises  task  foroe  in  the  Ifastem  District  of  Oklahosm  was  expanded,  adding  two  additional  attorneys  to  a  HUD  fraud  enfiyn—nt  effort.  As  of 
July  1990,  the  HUD  task  fora  has  oMalxwd  25  felony  oonvictions,  $11,000  in  fines,  and  $2,309,489  in  xmstitutlon  orders.  The  Section  has  also 
exsadtted  two  attocneym  to  a  HUD  fraud  task  foros  in  the  District  of  Colorado  beginning  in  early  1990  and  obtained  its  first  guilty  plea  in  August 
1990.  The  Section  also  sucosas fully  concluded  the  prosecution  of  tmlsvangelist  Jasms  Bakkar,  resulting  in  a  ssntsnos  of  45  years  ixprisormant  and  a 
$500,000  fine,  and  oiAalned  the  ocrwiction  of  Mbsrt  Norris  on  oesputer  fraud  charges  (ixvoLving  the  ocaputer  virus  lauichsd  from  Oomell  university). 
The  Section  oontirues  to  have  a  role  In  the  securltlee  fraud  area,  especially  outside  of  the  ms^or  marloBts  and  lately  in  dealing  with  perry  stock 
fraud,  which  is  the  plague  of  the  middle-class  investor.  Six  such  cxnvictions  wetre  cbtalned  and  other  indictments  farou^. 


cn 
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Fraud  in  aavln9i  and  loans  and  In  harta  oontifuao  to  bo  a  oarlous  national  law  anforooMent  problaa.  A  nater  of  corwictiono  for  fraud,  Moociatod 
with  bank  failurao,  wera  ctAained  by  Soction  atbocnoyo  in  1907,  1988  and  1989  in  Oklahoao,  Oregon,  Ironing,  Tboko  and  Kansas.  In  Dallas,  ths  Tbsk 
Poroe,  now  oonoisting  of  twelve  Section  attocneye  (with  ten  new  attomeye  to  join  the  Task  Ptcra  ifnn  they  axe  racniited),  thras  Asolsta^  UUtad 
States  Attorneys,  one  i^pecial  Aseistant  Uvited  states  Attorney  free  the  offioe  of  Thrift  9i«)exvlsion,  sexe  than  twenty  fBX  agents,  and  a  oontlngent 
fros  the  Internal  Revenue  Servioe,  has  bean  conducting  investigations  and  ixoeecutionB  steeeeing  frea  referrals  Iwolving  over  six  luidred  aU>ja^  and 
over  thirty  financial  institutlcno.  Ths  Task  Fterce  will  be  esqpanded  to  twenty-two  SscUon  attorneys  throu^  PlHfCA.  Ths  Task  ftroa  has  bixui^  felony 
charges  against  80  indiviauals  and  dbtained  M  ocralcticns  as  of  Septodasr  1990.  Fines  and  restitution  orders  total  $12.1  sillion.  There  are  cmbt  400 
failed  institutions  in  ths  Dallas  region,  and  tha  unit  has  addressed  about  100.  With  the  increased  staffing  anticlfieted  in  1991,  we  %rlll  be  able  to 
take  on  sore  oeees  acre  guickly,  plus  expand  the  unit  to  Houston,  which  has  doizans  of  si^iiflcart  xevxidtreoeed  oases. 

DwialCTi  mit  FMiiim  LgyBl  BrnMinweto 
(Dollare  In  thousands) 


Organization:  orlmlryii  Plv^i^tcn 


Progrer:  20804  fraud 
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Level 

_ Reatest  1 

[evel 

Qm 
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BUDCFT  AinHXUTY 

$9,643 

$8,555 

$10,691 

$2,160 

$13,071 

$4,686 

$17,757 

OmAYS 

5,975 

8,166 

10,529 

2,212 

12,741 

4,077 

16,818 

Appropriated  Sraitions 

80 

117 

147 

... 

147 

35 

182 

WorkyeAis: 

FUll-tiJM  Reraanent 

61 

104 

119 

15 

134 

18 

152 

Other 

.. . 

. . . 

. . . 

. . . 

. .. 

. . . 

. .  ■ 

Subtotal 

61 

104 

119 

15 

134 

18 

152 

CX/ert  ise^/Hol  idsy 

... 

... 

... 

... 

... 
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Ptrxmm  Changes!  Increases  of  3S  positions,  18  workyeara,  and  $4,686,000  are  reguosted  for  the  Freud  Section  for:  Financial  institution 
investigations  and  prosecutions,  including  hnSs  for  tha  Dallas  Bank  Fraud  Tbak  Foroa  offios  spaoa;  aubesstsd  litigation  si^pporti  Dafensa  procuresnnt 
fraud}  mjppoKt  for  health  care,  HUD,  insurance  and  pension  plan  fraud  cases;  prior  year  pay  absorption;  incraasad  sscurity  and  Incxeaaad  use  of  legal 
toe>wiu:h  data  bases,  fbr  firancial  institution  frauds,  2  attorneys',  6  non-attorneys,  and  hnis  to  eiffxxt  ccntiect  persoml  are  regilrad.  These 
rosCTiroea  are  regilred  to  seet  Increased  drasnds  of  tha  sl<^fioar(t  Referral  Tracking  Systes,  assisting  in  <bita  entry,  prepention  of  statistioel 
reports  on  bsrSc-related  fraud  cases,  isage  processing,  design  and  iaple—antavlon  of  database  progrraa  for  dxueent,  control,  evidence  inventory,  and 
trial  preparation. 
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The  CrijdJial  Divlalon  is  expected  to  abeoiio  the  bulk  of  the  space  aseignnent  charges  for  all  Dallas  Bank  Fteud  'Task  Ftroe  participants.  Adequate 
flnlinq  was  not  piovidod  for  in  the  Financial  Institutions  Refom,  ReLX^<pery«  and  E>\foroenent  Act  (FIBREA).  Ihe  estimated  cost  is  $319«000. 

For  autcnated  litiqatidh  support,  the  Division  requires  $1,747,000.  Due  to  the  new  FVoderal  Sentencing  Guidelines  that  aendate  real  jail  tine  for  Bost 
people  oom/icted  of  aajor  white  collar  criines,  the  Section  expects  to  be  faced  with  more  trials.  The  cost  of  eodiibits,  experts,  accountants,  ooRputer 
analysts,  etc.  will  increase  the  cost  of  litigation  stn^ort  needed  by  the  Section  dranatically.  Engaging  Price  Waterhouse  for  one  reinsurance  fraud 
case  alone  cost  nearly  one>half  million. 

Ebr  the  investigation  and  faroaecution  of  Defense  proouranent  frauds,  10  attorneys,  2  paralegals,  and  3  secretaries  are  required.  The  Defense 
Proourenent  Fraud  Unit  (DHFU)  was  created  by  the  Attorney  General  and  the  secretary  of  Defense  in  August  19S2  to  help  ccnoentrate  and  oooiixiinate  the 
resources  of  the  Departments  of  Justice  and  Defense  on  investigating  and  proseouting  Defense  procurement  fraud.  Principal  responsibilities  envisioned 
at  inception  were  the  screening  on  a  nationwide  basis  of  all  fraud  referrals  and  the  prosecution  of  nationally  significant  cases.  Miile  the  screening 
fvmction  predoodrated  the  work  of  the  OPfU  attorneys  in  the  early  years,  DPFU  now  has  assuned  tremendous  additional  responsibilities  and  continues  to 
lead  the  rationwide  attack  on  Government  procurement  fraud.  In  addition  to  bringing  nnjor  prosecutions,  the  DfTU  staff  devotes  substantial  time  to 
prxTviding  prosecutive  guidance  and  sMpport  to  United  States  Attorneys'  Offices  in  cases  vhere  expertise  is  needed  (as  is  evidence  of  our  ongoing 
si^^port  for  Ill  Wind  prosecutiens) ,  or  the  existing  ocRnitments  of  those  offices  limit  their  ability  to  handle  ocsplex  and  lengthy  cases.  The  staff's 
ocimitiMnt  to  the  Voluntary  Disclosure  Progian,  «^ich  is  operated  jointly  with  the  Civil  Division  and  the  DOD,  has  also  expanded  si^Uficantly  in  the 
past  few  years.  Additionally,  staff  imve  beocne  increasirgly  involved  with  directing  and  ODondirmtlng  DOO  oonpenents  and  agency  grtxps,  proposing  and 
oonmenting  on  legislation,  interacting  with  rmtiorel  zwd  local  bar  associations,  and  addressing  representative  grex^.  As  a  result  of  all  these 
activities,  DPFU's  resources  hiive  been  severely  stretchad  and  its  ability  to  ietndle  cases  has  been  substantially  ixpocted.  A  si^piificant  increase  in 
Oeferme  fraud  referrals  is  anticipated  in  the  early  1990s  as  the  DOD  bud^  ^inks  and  the  amount  of  kickbacks,  bribery  and  other  forms  of  illegal 
gratuities  increase.  The  additiored  resources  arc  thus  required  to  enable  DPFU  staff  to  respond  to  anticipated  workload  increases  in  all  areas. 

FOr  the  investigation  and  prosecution  of  health  care,  HJD,  insurance,  and  pension  plan  frauds,  the  Division  requires  program  increases  of  12  positions, 
6  workyears,  and  $743,000.  These  areas  are  each  cap^le  of  being  the  crisis  Uiat  is  as  bad  or  worse  than  the  savings  and  loan  crises  that  is  now  the 
focus  of  so  wch  attention.  Health  care  spending  is  11  percent  (15  percent  by  the  year  2,000)  of  the  gross  national  product  and  fraud  has  been  a 
persistent  problaa  since  the  Hadicare  and  Medicaid  programs  began  in  1965.  In  1987,  28.9  percent  of  the  $500.3  billion  spent  on  health  cars  was  paid 
for  with  federal  funds.  The  FBI  and  the  Inspector  General  of  the  Department  of  Health  and  Human  Services  also  report  that  health  care  fraud  schemes 
are  becoming  mxh  more  sophisticated  and  include  cartel-type  operations.  As  a  result,  law  enforcement  efforts  wuat  be  more  intensive  and  proactive, 
and  will  require  aignificantly  greater  prosecutorial  resources.  With  additional  resources,  the  Fraud  Section  can  supplement  U.S.  Attorney,  health  care 
fraud  task  forces  in  locations  which  currently  lack  a  fVilly  active  enforcement  effort.  The  Fraud  Section  needs  additional  reeourcds  to  help  fulfill 
the  Attorney  General's  ooemdtment  to  the  HLA>  enforcement  effort.  HUD  fraud  is  the  ludaer  two  priority  within  the  FBI's  gevemBent  fraud  subprogram. 
The  700  HUD  fraud  cases  around  the  ocamtry  pose  a  formidable  burden.  The  Fraud  Section's  successful  HUD  task  force  in  OklahoBa  City  has  yielded  25 
felony  oGrrvictlons  in  the  last  two  and  a  half  years,  and  the  Section  has  now  started  a  second  task  force  in  Denver.  The  Congress  has  already  bo^  to 
inquire  into  the  insurance  and  private  pension  pixigiams  citing  both  as  the  next  natiorml  domestic  crisis.  The  parallels  between  the  insurance  and 
peraion  situations  and  the  early  states  of  the  savings  and  loan  sitk^tion  are  gravely  similar.  There  is  an  alarming  growth  in  the  nimber  of  failures 
of  pension  plans  in  the  $1.3  trillion  Industry  that  revert  back  to  the  Federal  Gevemnent  for  partial  payout.  The  rapidly  growing  number  of  insurance 
ocppany  failures,  particularly  in  the  property-casualty  area,  that  revert  back,  to  the  state  geverments  for  partial  payout,  have  also  caused  a  wme 
toward  "federalization"  of  the  industry.  These  cases  will  require  a  substantial  investment  of  prosecutorial  resources.  In  view  of  this  alarming 
trend,  pension  fraud  is  a  particularly  appropriate  area  for  Fraud  Section  irra>lvement . 

Mklitionally,  the  Division  is  requesting  resources  totalling  $426,000  to  cover:  purchases  of  management  Information  systems  equipment  (urchases 
deferred  in  1991  due  to  the  required  absoigklon  of  one-half  of  the  1991  pay  increase  ($129,000);  Increased  costs  ($73,000)  for  use  of  legal  research 
data  base  systems,  JURIS/LOdS/Westlaw;  and  increased  costs  ($224,000)  associated  with  erhanoed  building  security.  Security  ocnoems  harve  escalated  as 
the  Division's  role  in  dbrug  enforoesmnt  and  other  violent  crlM  initiatives  have  increased.  The  Division  requires  funds  to  enhance  gMUd  service  at 
the  Bond  Building  and  its  new  satellite  facility  (currently  being  procured)  as  well  as  to  secure  the  Bond  Building  garage  and  ground  floor. 
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Attorney 

20 

10 
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Managenent  Assistant 
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18 
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-S 

_ 123 
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35 

18 
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Litigation  &qperper 

10 
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88 

GSA  Rent 
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nwaprit<iton  of  OMt  Tmita 

TL-avftl  ia  for  the  puzpocMi  of  investigation  and  prosecution  of  cases  as  well  as  tb  attend  seetings.  Si^tificant  coqpnnditurBS  anticipatec 
litigation  suippott  and  for  oontract  persomel  to  sLfport  data  systess  tequired  in  oonjtaiction  with  the  imestigation  and  proseouticn  of 
institution  fraud  ate  also  included.  One-tim  ooets  for  equipping  positions  aro  also  identified. 
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I  for  autcsated 
financial 


JuatifioBtlon  of  Procgaa  and  Perfoamx 

Salaries  and  Ewjmce.  General  lim\  Activities;  1^128-0-752 
Narootic  and  tenqerous  ac\ja  Prosecution  -  2qH05 


imtT-fiyYie  Goalt  To  ocii>at  the  growth  of  ssjor  national  and  intematicral  crijiinal  enteiprises  involved  in  drug  trafficking  ard  Kray  laundering. 

Hal9r  ftrjgcUYgs 

To  assist  in  the  fonulaticn  of  Federal  drug  prooeoution  policies,  including  the  developaent  of  innovative  investigative  anl  prosecutorial  and 

the  enhanoenent  or  Kdificaticn  of  existing  statutory  authorities  that  foster  nore  effective  drug  cnforcenent. 

To  prosecute  directly  anVor  to  assist  U.S.  Attorneys  in  sajor  interroticral  and  Kilti*district  cases  involvii^  the  soot  siqprUflcant  violators  are!  to 
ijiplcnent  ime^tive  proseoutorial  sethods,  especially  in  the  area  of  nucotics-relatad  financial  invest igaticra. 

To  furnish  instruction  that  will  ij|3roye  the  effectiveness  of  federal  enforoenent  agents  and  prosecutora  Who  are  teeporeible  for  investigating  arvl 
litigating  drug  cases. 

To  furniah  instructional  saterials  in  the  areas  of  soney  laddering,  Oentinuing  Criminal  Dtterprise  (OCE)  prosecuticn,  electronic  surveillance  and 
grand  jury  practioe. 

To  njpervise  and  participate  in  litigation  ooncerning:  the  Honey  Laundering  OxTtrol  Act,  18  U.S.C.  Section  1956,  1957;  the  BarA  Secrecy  Act,  31  U.S.C. 
Section  5311  £(  fifig.;  and  the  Ocrrtrolled  Sutostanoe  Act  21  U.S.C.  Section  SOI  seq. 

To  proeote  Interagency  and  inter-jurisdictional  oocperatlcn  in  the  conduct  of  drug  invest igat ions  and  drug  proaeouticra  ani  to  participate  in  the 
ocordinatlon  of  fulti<<listrict  and  eulti -national  cases. 

To  provide  legal  advice  to  Daparteent  of  Justice  officials  in  aipport  of  the  OtganlEsd  Crijw  Drug  fhforoeaent  Prograe  and  to  otherwise  assist  the 
Director  in  eatters  percainlng  to  policy,  Ispl Mentation  and  evaluation  of  the  progras. 

To  assist  the  Oepertment  in  its  role  of  pnaotlng  better  narootics  law  enforcraent  by  assisting  State  and  local  authorities  to  inxwe  statutory  tools 
and  training. 

To  assist  the  Deparhaent  in  its  role  of  iivrovlng  Internatlorail  ptogiese  for  narootics  law  enforoesent  in  piutioular  Iv  assisting  Kilti/Ktlonal 
organl^tlons  and  states  in  lagilosentlng  the  statutory  requiraswits  Ispoeed  by  the  U  N.  Convention  l^irat  the  Illicit  Traffic  in  Hanxitic  Dr\^  ard 
-  Psychctrepic  Sitetanoee. 

Base  togna^Deecarigtion;  iMs  peugrsa  wortai  to  si^port  the  national  drug  anforoourt  effort,  it  sifporU  both  the  ptogi-wi  aid  policy  efforts 
developed  in  Waihington  and  the  prosaoutlve  efforts  being  undertaken  by  the  Ongmited  CTIjk  Drug  fhforoeaent  TSak  Pbroes  and  the  U.S,  Attorneys' 
Offices.  In  addition,  it  develops  unique  «nd  grusvl  breaking  eethoue  of  investigating  narootics  enterprises  which,  when  suooesafia,  are  taught  to 
field  offices.  In  the  area  of  national  f.  gitei  and  policy  efforts,  the  Section  is  responsible  for  the  purely  narcotics  law  snfnmrwmt  areas  of 
bilateral  and  leiilateral  international  efforts  undertaken  1^  the  Oeparteent  including  er^pnrt  for  the  aeven  projects  of  CICAD,  the  Narcotics  Oasulaalcn 
of  the  Organization  of  Aserlcan  States.  It  also  staffs  the  efforts  of  the  U.N.  Oxvention  J^lrat  the  Illicit  Traffic  In  Naxxntlc  Drugs  and 
l^3ychctr(i>ic  fttKtanoes,  including  negotiating  and  Uplemeitlng  the  1988  nultilateral  convention.  It  works  on  legislative  and  regulatory  chanies  in 
the  areas  of  naitxtics  and  Kray  lamtering. 
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Ttw  Saction  leads  in  fchs  dav«lo|Miifc  and  iiyl— iTatlon  of  the  ptttoacxitlon  poctlcn  of  tha  national  narootlca  stxatag/.  It  laada  in  rtnaMtlc 
intamatlonal  narootioa  and  Bonay  Uwrdaring  training.  MbrfLlng  cn  a  ooqpamtiva  baaia  with  tha  Advocacy  Inatituta  and  othar  ocafioninta,  tha  nawly 
aatabliahad  Nanay  lAnString  Uhlt  La  instxuaantAl  in  Lneurlng  that  all  Uhitad  Stataa  Attiamya  raoaiva  tralAlngi  in  may  laundarlng  proaacutlona.  This 
of f ioa  alao  aaaiata  in  tha  fonaulatlcn  of  tha  training  laTjgi-aaa  for  invaatigativa  aganciaa  and  participitas  in  tha  coordination  of  intamatlonal 
oonfaranoea.  In  1989«  Section  attomaya  partici|iated  in  intamatlonal  and  dcaeatic  acnay-lamlaring  oonfatanoea.  Itia  Section  advisas  tha  field  and 
atiiervisea  tha  utilisation  of  mam  naiootiaa  statutes.  It  reviaua  aansitiva  initiativaa  such  as  viza  taps^  vitneaa  protection,  iaaaiitiea,  ralsMe  of 
POIA  infccBBtion,  vnlatoovar  operations  (throui^  tha  undezx^mar  nview  ooMdttea) ,  and  tha  usa  of  claasifli^  eathoda  to  arhanoa  Izwaatigation.  It  La 
tha  priiMuy  contact  of  tha  Departaant  in  ijg>laMnting  Presidential  Directive  27  for  Interagency  cxxxdinatlon.  lha  Section  praparaa  and  ravieua  othar 
agencies*  oongreasional  taatieony,  statutory  initiatives  and  oongieaeional  oorreapondenoe.  It  reaponda  to  gcweneental  wl  private  citisen' 
oorre^pondenoe.  It  prepaiee  teaching  mteriale,  including  the  q^iaiterly  Haregtigi^  ftirffiifan.4 . SXA  hxm.  UMBhfiffll 

In  tha  area  of  litigative  support,  the  Section's  policy  and  prograe  goals  are  prcBCtad  by  having  a  staff  of  trial  attomaya  %hoea  policy  and  legal 
advioa  to  the  field  is  current  and  authoritative.  Each  of  tha  attorneys  tries  ourrert  cases  In  support  of  the  needs  of  tha  U.S.  Attomays'  Offices, 
lhaaa  oaaaa  arias  vhen  the  U.S.  Attorney  la  reguiied  to  raouaa  hiinalf,  or  the  U.S.  Attorney  *a  Off  ioa  teaporsrily  ladoa  tha  aBqparianoad  personnel  to 
inveatigate  and  proeaouta  a  partioularly  aophiatloated  case  or  uhen  the  Section  attorneys  are  developing  an  inncrative  progi-aai  to  uilti  iiia  the  drug 
crisis.  This  latter  instance  is  best  ewaylifled  by  the  narootios  acney  laddering  taaX  foroes  and  ahould  be  follcwad  by  ground  bresKlng  efforts  in 
the  areas  of  drug  diveraion  control,  crecSc  house  progreae,  drug  paraphenelia  prgnsai  and  diversion  of  essential  and  precuraor  ctwadoals.  The  Section 
litigates  in  the  U.S.  Oourts  of  Appeals  tha  appeals  fern  tha  dacisiens  of  the  Acteinistrator  of  the  Drug  EhforooMnt  JktelnLatratlon  (OEA)  to  achedula 
drugs  and  lioenee  drug  diapensers,  a  case  load  siq^flcantly  incradsed  by  tha  increased  statutory  authority  given  tha  Adalniatrator. 


fVTd  Wocfcload!  Tha  raoent  aiqerlcnce  and  projections  for  the  future  with  regard  to  litigation  for  vhlch  the  Nazootic  and  Oangetous  Drug 
Section,  occlusive  of  the  Haney  Laundering  Office,  la  directly  responsible  are  represented  quantitatively  in  the  following  table: 
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lim 

tSaSXaa- 

Pending,  beginning  of  year. 

Opened. .... .  . 

Cloaed . . 

Pending,  end  of  year . 


Pending,  beginning  of  year. 

Opened . 

Cloead . 

Pending,  and  of  year . 


PlimUiai  ut  iklrtantf 


Oonvictiona . . 

Aoquittala/dlitaaala . . 

Other  diapositions  (transP 


to  U.S.  Attorneys,  deaths) 


Bbms  Poquest 


1909 

1990 

1291 

Change 

level 

OiMne 

Lewi 

63 

92 

74 

19 

93 

•  •  • 

93 

47 

6 

71 

-  1 

70 

•  •  • 

70 

18 

24 

52 

10 

62 

62 

92 

74 

93 

8 

101 

101 

43 

54 

46 

-  3 

43 

43 

12 

6 

46 

19 

65 

65 

I 

14 

49 

16 

65 

65 

54 

46 

43 

... 

43 

43 

87 

18 

148 

148 

148 

6 

... 

... 

. 

1 

. . . 

... 

Prior  to  1990,  the  nsdMr  of  available  attorney  uoiicyaarB  had  declined  in  the  last  two  years  i4)ile  the  rtsdaer  of  long  tars  cjciq>lsK  cases  and 
invest Igatlone  tha  Section  was  called  ipion  to  handle  increased.  Ooncurrantly,  the  nsdiar  of  legal  mpport  aatters  incraaead.  As  a  ooneaguenoe,  the 


C  -2B 


ability  of  the  Section  to  support  U.S.  Attorneys'  Offices  was  reAxxd.  with  the  addition  of  new  reaouroes  in  1990,  increased  nmters  of  Investigations 
and  cases  will  be  opened  and  closed.  Additionally,  pilot  ^ujiaws  involving  drug  paraphernalia  and  vcney  laundering  prosecutions,  drug  gangs  and  urban 
crbne  centers  are  being  initiated  and  iDnographs  on  drug  diversion  frcn  the  legitirate  to  illegitimate  mrkets  and  money  laddering  are  being 
piialished.  Since  the  latter  part  of  calendar  year  1989,  the  Section  has  been  extensively  involved  in  the  prosecutions  of  Manuel  Antonio  Noriega,  ££ 
al. .  in  Taspa  (Kiddle  District)  and  Miami,  Florida  (Southern  District) — ac^igned  full>ti«  are  one  KDC6  attorney,  one  paralegal,  and  one  secretary  in 
D.C.  Ihe  diief  and  Deputy  Oilef  and  two  NCOS  attorneys  fron  the  San  Juan,  EUerto  Rico,  Office  have  also  travelled  extensively  to  tanama  during  this 
fiscal  year.  This  litigation  will  continue,  at  least,  into  1991. 

Because  of  the  Gcverment's  esgianded  initiatives  against  drug  trafficking,  acoonpanied  by  the  hiring  of  hundreds  of  new  Federal  prosecutors  ^md 
investigators  nationwide,  it  is  anticipated  that  there  will  be  a  significant  increase  in  the  voliane  of  sipport  work  the  Section  handles.  Ihe  followurj 
table  represents  quantitatively  two  sajor  areas  in  %^lch  support  is  provided: 
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Base  Request 


Itew 

1989 

1990 

1991 

Chanae 

Level 

Change  Lewi 

Appellate  fitters 

25 

30 

35 

35 

...  35 

Raquests/Referrals  frcn  Citizens  (  Congress 

994 

1193 

1432 

1432 

1432 

Another  area  in  ^ich  the  Section  expects  significant  increases  is  in  the  approval  of  investigative  and  prosecutorial  strategies  proposing  the  use  of 
Title  Ills,  indictments  using  OCX,  and  requests  for  Federal  prosecution  and  protection  of  witnesses.  Workload  is  ejq^ected  to  irciease  44  percent  frcn 
1989  to  1992. 


Money  lamlering  Office 

The  Money  Lstrdering  Office  was  created  in  Iforch  1990.  Workload  projections  are  quantitatively  shown  in  the  following  table: 
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Base  Request 

Itai  IS33  1229  1221  QttBB  Level  Qan«  Level 

OtfW  (iMd-BTOWRAlgll! 

Bending,  beginning  of  year .  ...  2S  ...  25  ...  25 

Opened . 23  25  ...  25  18  43 

Closed .  2  25  ...  25  9  34 

Bending,  end  of  year .  25  25  ...  25  9  34 


The  Office  leads  In  the  develofment  and  implementation  of  money  laundering  policy  and  litigatlcn  support  in  a  wide  variety  of  criminal  oentexts. 

Though  himtorioally  tied  to  the  National  Narootics  Strategy,  the  Offioe's  %K>rk  now  reaches  into  such  disparate  areas  as  fraud  and  public  oorruption. 

Its  miasion  im  multi- faceted,  oonslmtlng  of  the  following  elcnents:  rendering  of  legal  advice  and  guidance  of  the  technical  legal  questions  which 
arise  routinely  within  the  U.S.  Attorneys'  Offices,  other  Division  offices  and  sections,  and  the  law  enforoenent  agencies;  oversiq^  and  ooordijvition 
in  the  areas  of  legislation  development  and  review,  policy  iiqplementation  and  indictrnient  reviews;  coordination  of  Departmentwide  money  laundering 
conferenoes  and  training  including  the  formulation  of  the  training  programs  provided  by  the  investigative  agencies.  The  Office  aleo  coordinates 
international  money  lamlerlng  training  and  oonferenoes  to  reflect  Department  priorities;  planning  and  ooortliretlon  of  mlti-district  and  international 
money  laundering  operations;  maintenanoa  of  a  strategic  reserve  of  litigators  in  order  to  handle  specific  litigation  asslgrments;  and  generation  of 
training  materials,  sample  pleadings,  newsletters  and  other  materials  as  needed. 
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In  tht  am  of  litigation  m^pfKxt,  tha  Offioa  also  pcxvvlded  aaslstanoa  to  tiis  fiald  in  tha  nawly  eaMnjlng  aroM  of  aonay  lamtaring  tni  forfsitum. 
To  this  end,  the  Office  is  currently  handling  tuer^y-two  saney  laimlering  forfeiture  oases  in  tha  District  of  KaMsil  at  the  request  of  tha  U.S. 
Attorney  there.  These  cases  iivolve  potential  forfeitures  to  the  U.S.  of  $11  eillion  dollars. 

Decision  t>\it  F\aiding  Iswel  Weguircsents 
(Dollars  in  thcxaands) 


Organisation;  orlelnai  niv^ninn 


Ftogran:  2011)5^ Jfaroptie  and  Danoarcue  Erua  ftcseouticn 


Proares  Oiangee;  Ptogran  increases  of  IS  positions  (including  9  attorneys),  7  workyears  and  $1,425,000  are  requested  for  the  Honey  Lnmdering  Office 
of  the  Narxxtic  and  Dangeroue  Drug  Section.  Honey  laundering  is  an  inteqpral  part  of  the  operation  of  virtually  edl  crlse  syndioatee  and  a  critical 
aspect  of  tax  evasion  echeaes  and  sctTiewa  to  defraud  the  public.  Since  1986,  vlth  the  enactannt  of  the  Hney  Lamderlng  Oontrol  h:±,  U.S.  Attorneys 
have  sada  great  use  of  the  crialnal  sanctions  presided  laider  18  U.S.C.  1956  and  1957,  the  principal  antl<«Gney  laundering  atatutes,  md  11  U.S.C.  5324, 
the  prmlsicn  of  tha  Bank  Secrecy  Act  that  nakae  it  a  ctIibb  to  atructure  a  transaction  in  order  to  evade  the  reporting  requirenents.  In  the  next 
several  years,  it  is  anticipated  that  there  vill  be  a  si^Uficant  increase  in  tha  ruber  of  none/  laundering  pcosecutlons  that  sake  use  of  those 
precisions.  In  1989,  there  were  approodsataly  200  prosecutions  \nler  Sections  1956  and  1957  versus  150  in  1968.  Mditiorsd  sorMoad  increases  are 
eiqjectad  to  rsoilt  fm  the  1990  sonsy  laundering  lagislativs  package  and  ijg>leBnntation  of  the  Uhitad  Nations  viema  Qxivwitlon  i^inst  Illicit 
Traffic  in  Narcotic  Drugs  and  isychotrcpic  Substanoea  and  liberalisatlcn  of  intematioraa  saney  lauidering  asset  Staring.  FUrthrr,  there  will  be 
increased  dnsanls  for  training  and  technical  conferences  fres  the  international  oqpudty  in  addition  to  increased  requests  froe  dcsastic  enfoccesent 
agencies.  Division  staff  will  also  be  required  to  prwide  ft)  bK  ««port  to  the  O^mtsent  of  Treasury  Financial  Qrises  Enforcessnt  Network  (flNcai) 
and  to  participate  in  ^Int  ventures.  Nithout  the  additional  resources,  the  Honey  laundering  Office  will  be  irsble  to  seet  tha  increased  requests  for 
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proaecutorlal  assistanoe,  provlda  txaining  a*  Mandated,  or  to  fully  o^pport  the  efforta  of  the  FXNCBl  and  the  Drug  Ctar. 

Zncreaaea  totaling  $228,000  are  Included  to  cover:  coats  for  instructional  sariMila  and  training  ccnfezenooe  deferred  In  1991  due  to  the  regilrad 
absorption  of  one-half  of  the  1991  pay  Increase  ($81,000);  increased  oasts  ($36,000)  for  use  of  legal  lenearrh  data  bass  systMS,  JWXyiaag/Ueetlw; 
and  increased  costs  ($111,000)  associated  with  erhanoed  building  security.  Security  oonoems  have  escalated  as  the  Division's  xola  in  drug  enforosaent 
and  other  violent  crise  initiatiwaa  have  increased.  The  Division  reguires  funds  to  enhance  guard  service  at  the  Bond  Building  and  its  nsw  satsllits 
feKTllity  (currently  being  procured)  as  well  as  to  eecure  the  Bond  Building  garage  and  groml  floor. 

aiigMg.gt..Qggt  lipite 

(Dollars  in  thousands) 


Organisation:  Ctlftiwi  Piviffla) 


Decision  Vniti  Narcotic  and  [hnoarcua  i 


_ RBWfifft  IgVSi _ 

Pds  Ancunt 


Itsitions  by  Type 
Attorney 
Paraleg^ 
Clerical 

Subtotal 


9  4  $  338 

11  21 

_5  ^  _ n 

15  7  430 


Travel/Traneportatlon 
Litigation  Dq>enses 
Bguipaent  Rentals 
GSA  Rent 
Other  Services 
Supplies 
Bc^ipsent 

subtotal 


401 

67 

34 

52 

254 

19 

■  ■-IW 

995 


Total 


15  7  1,425 


nBftfrrititlen  of  Oast  Imta 

Tha  additional  resources  Inclirls  sl^iiflcant  funds  for  travel  and  reproduction  costs  associated  with  aponsoring  at  least  3  national,  sonay  Isundtring 
conferences  arrually.  Ons-tiss  costa  for  eguiirant  are  also  included.  Additicnally,  IxmiOb  are  included  to  cover  purchases  dsfsrrad  in  1991  due  to  the 
roqulred  alaeocption  of  ons-half  of  tha  1991  pay  increase,  increased  security,  and  Increased  use  of  legal  research  data  baas  systass. 
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JUgtlf  lorticn  of  PmM  and  Pmrtcaemmm 

giiinul  PivUinn 

Salarlee  and  EUBoram.  Genaral  Legal  Activiti€B:  1S-0128-O-752 
TnUmat  fifwitY  -  WflP? 


Loro-Ranoe  Goftl;  'A?  cnforoe,  In  an  affective  and  mifon  Manner,  af]pamiMateLy  100  crlainal  statutes  and  regulations  affecting  the  national  security 
anJ  forei^  relations  of  the  united  States  through  oooniination  and  axpention  with  the  united  States  Attomeys,  the  intelligenoe  and  investigative 
oonnudties,  and  the  general  public. 

Major  otriectives! 

Tt>  develop  and  Ijiplcsent  coordinated  investigative  and  litigative  strategies  in  the  area  of  national  aeourity. 

lb  si^serviee  all  prosecutions  Involving  the  Neutrality  statutes,  the  Bspionage  statutes,  the  Arss  Dqxxrt  Oontro;  hot,  the  Dqx>rt  AcMinistxation  Act  and 
the  Classified  Infomation  Procedures  Act  (CIPA) . 

lb  provide  legal  sifport  and  imestigate  guidanoe  to  all  Federal  investigative  agencies  engaged  in  national  security  sattere. 
lb  adalnister  and  enforce  the  Ftreigpn  Agents  negistration  Act  ((ARA) . 

lb  adainister  the  reguiresents  of  13  U.S.C.  9S1,  oonoemlng  notification  to  the  Attorney  General  by  agents  of  a  foreign  gweiment. 

lb  provide  assistance  to  Iteatsm  of  Congress  and  all  other  appropriate  officials  involved  in  the  regulation  of  lobbying. 

PmrjrrBM  nnnrrirtion:  Itis  fPuT  sajor  substantive  areas  within  the  reeponslbility  of  the  Internal  Security  Section  are:  (1)  Espiorage  and 
Neutrality  violations;  (2)  Aims  figport  Gtittrol  Act  and  Eigxrt  Adsinistration  Act  violations;  (3)  Greysail  setters;  and  (4)  FARA  adbdnistretion  and 
cnforoESMnt.  In  the  fii^  three  areas,  the  Section  sigrervisea  Irvastigetiona  and  prosecutions  by  presiding  legal  and  policy  guidanoe  to  the  united 
States  Attemsys,  law  enforoesont  agencies,  the  united  states  intslligenos  cesMunity,  and  the  Intslligenos  agencies  of  allied  nations.  Section  FARA 
reepons  tbi  1  it  lea  include:  the  registration  of  reprasentativea  of  forei^i  gowrnsents  end  entities,  s^3ervising  investigations,  conducting  inguiries, 
inspections,  and  all  FARA^reXated  criidnal  and  civil  litigation.  This  Section  also  presides  epee  Lai  iart  Isgal  aigpport  to  the  united  States  Attomsye 
in  the  areas  of  policy  interpretation,  legal  reeearch,  and  the  drafting  of  indictaents,  pleading,  and  other  legal  papers.  It  directly  participates  in 
criminal  litigation,  includiig  grand  jury  proceedings,  triala,  appeals,  and  related  le^  actions.  Ihs  Section  sipports  litigation,  in  a  sore  general 
way,  by  developing,  analysing,  and  evaluating  proposed  legislation  related  to  the  national  security  and  foreiqpb  relations  fields;  serving  as  the  focal 
point  for  interagency  oooedination,  peurticlpatlng  in  international  oonfsrsnees  involving  the  enforoenent  of  KAIO  ma^xxt  control  aschanisis  through  the 
Oooedinating  Oassilttee  for  Hulti-National  assort  Oontrols;  participating  in  extroMly  sensitive  satteis  such  as  prisoner  eMchangee  with  Seviet  bloc 
ocuitries;  and  delivering  apeechea  before  educational  Institutions  and  profeasional  grexps  on  the  investigation  and  prosecution  of  national  security 
cases. 
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and  Horiao^i!  the  raoent  eqaerienoe  and  projecticns  for  the  f^jture  with  regard  to  litigaticn  for  ^ch  the  Internal  Security  Socticn 
is  directly  responsible  are  smnarized  quantitatively  in  the  follcving  table: 
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Request 


lim 
Hatters: 

herding,  beginning  of  year .  164 

Opened . 

Closed . 

Rending,  end  of  year . 

Q9S99  g^QS?  PrPgWMtifiDi: 

Rending,  beginning  of  yeir . 

Opened . 

Closed . 

Rending,  end  of  year . 

PiepwUifln  Pt  ^twitantg 
in  Utiqatgtf: 

Convictions . 

Increases  in  invest igat lens  and  cases  are  e}q>ected  as  a  result  of  the  increaslnc. 
illegal  eaqsort  of  weapons  and  strategic  technology.  Hie  additional  positions  p^c^rided  to  United  States  Attorneys'  Offices  will  result  in  a  sli^f leant 
increase  in  the  prosecution  of  these  cases.  President  Bush's  drug  initiative  will  aleo  recult  in  increased  investigation  and  prosecution  of  dnjg- 
related  offenses  thereby  causing  a  corresponding  increase  in  issues  irvolvijig  CIM. 


1989 

1990 

1991 

Change 

Level 

Charge 

Lewi 

164 

216 

152 

43 

195 

, , 

195 

278 

180 

290 

20 

310 

310 

226 

244 

247 

3 

250 

. . . 

250 

216 

152 

195 

60 

255 

255 

26 

36 

45 

8 

53 

53 

26 

28 

42 

2 

44 

44 

16 

19 

34 

1 

35 

. .. 

35 

36 

45 

53 

9 

62 

62 

16 

52 

90 

5 

95 

95 

irtise 

and  sophistication 

1 

0 

in  detecting  the 

unit;  In  furtherance  of  the  Attorney  General's  priorities  oonoemlng  Kational  Seourity/Espionage,  this  Wdt  oaabata  the  exapreedse  of  the 
rational  security  of  the  united  States  by  prcAriding  timly  advloe  and  guidance  to  the  investigative  and  intelligence  ooemiiitles  and  the  UUted  States 
Attorneys'  Offices.  For  exasple,  Staff  provided  legal  advice  to  Arsy  and  Federal  Bureau  of  investigation  (FBI)  in  their  joint  investigation  of  the 
espionage  activities  of  Manrant  Officer  Janes  Hall  and  his  oo-oor^irator,  Huseyln  yildiris.  Hiese  individuals  had  passed  to  East  Gersan  and  Soviet 
contacts  hunlrate  of  Tbp  Secret  Oodeword  si^ls  intelligence  doosnents  over  a  sbe-year  period.  The  iMit  also  assisted  the  Aisy  in  the  ooirt-wu-tial 
of  Hall,  and  prepeired  the  Yildiriji  case  for  trial  in  the  Southern  District  of  Georgia,  tiying  it  jointly  with  the  United  States  Attorney's  Office, 
ihey  are  responsible  for  responding  to  YildiriJi's  appeal  frcai  his  conviction  and  life  sentence. 


me  unit  supervised  the  investigation  of  foraer  Marine  PrariK  Arnold  Nesbitt,  working  closely  with  tJie  United  States  Attorney's  Office  for  the  Eastern 
District  of  Virginia  in  obtaining  Nesbitt's  plea  of  guilty  to  espionage  charges  for  his  ocentsiicaticn  of  signals  intelligence  information  to  Soviet 
agents.  Staff  performed  a  similar  role  In  the  successful  prosecution  of  nonaid  C.  Wolf  in  the  Northern  District  of  Texas  for  the  attenpted 
oossunication  of  such  information  to  Soviet  agents.  _ 


Ourrcntly,  staff  arm  working  with  the  united  Staten  Attorney's  Office  for  the  Southern  District  of  Texas  in  preparing  for  trial  the  case  against  fonner 
FBI  trwwlator  Douglas  Tsou,  who  is  charged  with  tranaaitting  classified  information  to  menbers  of  an  organlKatlon  that  represents  Taiwanese 
gcvemeantal  interests  in  United  States. 


<£> 

<y> 


Export  UrUt:  Itiis  Urdt  worts  closely  with  the  investigative  ekgEncles  and  the  Uhited  States  Attorneys'  Offices  to  <leveIop  and  psxssecute  cases  inter  the 
Arms  Export  Control  and  the  Dqxsrt  Atteinistraticn  Acts.  Under  these  sratutes,  the  lEioeajtive  BrTinch  controls  the  export  of  military  and  strategic  itess 
^lnd  tactinology  by  requiring  a  vall(teted  license  for  their  e)gx>rtation.  A  recent  case  i^ch  illustrates  the  nanner  in  which  the  Section  eooatolaes  its 
supervisory  fvnrticn  in  these  nstterEJ  involves  an  atteapt  to  eoqnrt  40  missile  warhead  detoration  capacitorB,  which  can  be  used  as  an  energy  soutoe  for 
the  triggers  in  nuclear  warheads,  from  the  United  States  to  Iraq.  As  a  result  of  a  lengthy  Uhited  States  CUstcMS  and  British  CUstcms  Services  joint 
undercover  investigation,  four  Iraqis  evid  the  export  marager  of  a  London-based  cxspany  were  indiched  on  March  29,  1990,  in  San  Diego,  California,  for 
conspiracy,  money  launderirg  offenses,  and  a  violation  of  the  Arms  Export:  Ocntrol  Act.  The  unsealing  of  the  indictsaent  followed  the  arrest  of  five 
persons,  ircluding  tw  of  those  indicted  in  San  Diego,  by  British  CUstans  offioers  at  Heathrow  Aiiport,  as  they  atteapted  to  export  the  capacitors  on 
an  Iraqi  Airlines  fli^it  to  Ba^idad. 

Graymail  Utiit:  This  Unit  is  cxreulted  in  any  criminal  case  involving  the  possible  disclosure  of  classified  information  in  litiTation  and  furnishes 
legal  advice  oonoeming  use  of  the  CIPA  to  United  States  Attorneys,  the  Department,  and  other  ocrponertts  of  the  Eioeoutlve  Branch.  The  Unit  has 
coordinated  the  use  of  the  CIPA  in  39  cases  during  1989,  including  the  Fawar  YUnis  case,  involving  a  terrorist  was  fcund  guilty  on  March  14,  1989, 
of  air  piracy  and  hostage  taking.  The  case  is  now  pending  appeal.  Thus  far  in  1990,  the  Unit  has  oooxrlinated  32  cases,  including  the  case  involving 
Manuel  Antonio  Norieca.  airrently  in  pretrial  proceedings. 


Registration  Unit:  This  unit  oontinLies  to  experience  an  incre2iae  in  the  rudder  of  registrants  and  foreign  principals.  The  General  Ancouiting  Office 
is  curraitly  conducting  a  follow^A^  audit  of  the  response  to  its  1980  reocmendations  oonoeming  FARA.  Further,  legislation  to  strengthen  FARA  has 
been  introckioed  by  Senatce-  Heinz  and  is  currently  the  subject  of  hoarings  before  the  Senate  Foreign  Relations  OoBnittee.  Unit  staff  pirovided 
assistance  to  the  United  States  Attorney's  Office  in  Oomectlcut  in  a  Foreign  Cbmpt  Practices  Act  conspiracy  and  Ria3  case.  Evidence  developed  in 
t>Jt  case  is  being  rer/iewed  with  a  view  toward  a  civil  injunctive  action  oonoeming  the  filiig  of  several  false  statanents  under  FARA. 


to 
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(Dollars  in  thousands) 


Organization;  Crijninal  Division 


2C3»t07  Internal  Security 


1989 

1990 

r  _  1991 

1992 

_ Base  Level _ 

Reouest 

Level 

Chanoe 

cun 

Change 

CUa 

FtefMuroe  Requiranents 

BUDGKT  AimJORnY 

$2, 144 

$2,341 

$3,532 

$156 

$3,688 

$134 

$3,822 

(xrriAYS 

2,129 

2,313 

3,373 

271 

3,644 

117 

3,760 

Appropriated  FOsitions 

30 

44 

43 

43 

43 

Workyoars: 

FUll-tijne  Femanent 

27 

34 

40 

40 

40 

Other 

2 

subtotal 

29 

34 

40 

40 

40 

overt  ime/Hol  Iday 

Total 

: _ ?? 

— H _ ; 

M _ 

... 

40 

_ _ 

PlP9q™...Q>af?3^>  crtulnal  Division  is  regjeeting  progreoB  increases  total  linq  $134,000.  The  requested  fay  raise  abaoiption  ($47,000)  of  cr«-half 

of  the  1991  pay  increase  will  enable  the  Section  to  retain  adogjate  funding  for  travel  required  in  oonjuncticn  with  espionage  and  export  investigation 
and  cases  in  its  base.  Rescxiroes  requested  will  also  cxver;  increased  costs  ($21,000)  for  use  of  lajal  researxii  data  base  systa®, 
JURIS/Lfoas/Westlaw;  and  increased  costs  ($66,000)  associated  with  enhanced  building  security.  Security  oonoems  )vive  escalated  as  the  Division's  ix>le 
in  drug  enforoenent  ai^  othcx  violent  crijne  initiativ’es  have  increased.  The  Division  requires  furxls  to  enhance  guard  service  at  the  Dord  Building  aind 
its  new  satellite  facility  (currently  being  procxtred)  ais  well  as  to  secure  the  Bond  Building  garage  and  ground  floor. 


SctvwKjIe  of  Ctoet  Uxxits 
{Dollars  in  thousands) 


Organization: 


Daciflion  Uhlt;  JotemM  gWVgitY 


Level 


£9§  Ancupi^ 

Travel/Transportaticn  ...  ...  47 

Other  Services  _ 87 

Total  ...  ...  134 


Oosts  are  for  pwrciiases  deferred  Ln  1991  due  to  the  re<^ired  absorption  of  one-hil  f  of  the  1991  pay  increase,  increauaed  use  of  available  legal  research 
data  base  systems,  and  enhanced  secuiity. 
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Salaries  and  Expenses.  General  Legal  Activities:  15-0128-0-752 
General  .Litigation  &  liegal  Advloe  ~  2CPya5 


Long-Range  Goal;  Tt»  amiiieve  directly,  or  throuc^  assistance  to  the  U.S.  Attorneys,  the  prcupt  disposition  of  all  natters  within  the  six  najor  law 
enforoenefTt  responsibilities  of  the  program,  and  to  UTfjrove  the  efficiency  and  effectiveness  of  Federad,  State  and  local  crirainaLl  law  enforoement 
efforts  throuf^  the  enoouragemant  of  iitprcved  intergwerriiental  cxx)rdLnation  and  cooperation. 


To  develop  and  biplement  enforoement  programs  in  certain  key  statutory  areas  where  special  rec^irements  indicate  the  need  for  central izat ion. 

To  develop  and  prosecute  major  cases  under  a  vast  range  of  statutes  due  to  recusal,  lack  of  resources  or  lack  of  pertinent  expertise  in  tJ.S.  Attorney 
Offices. 

TO  defend  civil  suits  seeking  to  obtain  infometion  on  or  to  interfere  witiT  criminal  justice  activities  and  national  security  eperations. 

To  provide  sipport  to  the  U.S.  Attorneys  in  the  conduct  of  all  litigation  within  the  program's  subject  areeis. 

To  coordinate  and  participate  in  crime  resistance  programs  related  to  the  program's  statutory  responsibilities,  including  the  encouragement  of 
voluntmy  involvenent  by  corporations  and  individuals  in  the  private  sector  in  crime  resistance  efforts. 

To  picvide  legal  and  policy  advice  to  the  Assistant  Attorney  General,  Deputy  Attorney  General,  and  Attorney  General,  as  well  as  other  oonponents  of  the 
Department,  cn  issues  of  major  inportance  to  the  Department. 

Base  Program  Descricition:  The  six  major  substantive  areas  addressed  by  the  General  Litigation  and  Legal  Advioe  Section  are:  (1)  Crimes  Against  the 
Public  -  This  includes  kickiapping,  extortion,  bank  robbery,  riot,  firearms  and  explosives  violations,  arson,  fugitive  felons,  taotor  vejjicle  theft, 
false  identification  crimes,  interstate  transportation  of  stolen  property,  and  offenses  on  Federal  or  Indian  reservations  or  on  the  high  seas. 

(2)  Crimes  toainst  Govenrent  Operations  -  This  includes  attacks  on  Federal  officials  (including  the  President,  Vice  President,  Congresanen,  and 
designated  Federal  ^lgency  personnel),  attacks  on  cemdidates  for  Federal  office,  unlawful  electronic  surveillance,  theft  or  destruction  of  Govemaent 
property,  counterfeiting,  postal  depredations,  obstiviction,  perjury,  false  personation,  and  ijtmgration  offenses.  (3)  Rcyiulatorv  Enforoaaent  -  This 
relates  to  violations  of  criminally  enforceable  regulations  vhdlch  ha’/e  been  pritnulgated  fcy  such  agencies  as  tlie  Oeparbaents  of  Agriculture,  Cdameroe, 
Interior,  Labor,  State,  Transportation,  and  Health  and  itaran  Services  as  well  as  the  JAxcloar  Regulatory  Oormission.  These  violations  most  frequently 
pertain  to  the  protection  of  health,  safety,  and  welfare.  Included  among  these  zireas  of  regulation  arc  offenses  related  to  the  knowing  mishandling  of 
nuclear  nttterials,  and  flagrant  breaches  of  mine  or  ooopational  safet^^  standards.  This  area  also  includes  trademaric,  copyright,  custawf,  and 
industrial  espionage  violations.  (4)  Terrorism  -  This  includes  the  supervisicn  of  all  terrorisro  matters,  even  thou^  certain  statutes  applicable  to 
pekrticul6U'  incidents  are  normally  the  responsibility  of  other  Sections.  In  ctdditicn,  certain  statutory  areeis  are  specifically  assigi-ed  including 
hostage- taking,  air  piracy,  attacks  on  foreign  officials  and  official  guests  of  the  United  States,  destiixcticn  of  aircraft  and  aircraft  facilities  and 
rewEirds.  This  ^l^ea  also  includes  the  Section's  Counter-Terrorism  Kanaganent  Group.  (5)  Ret -Conviction  and  Speci^LI  Matters  This  relates  to  the 
defense  of  suits  challenging  actions  ty,  or  procedures  of,  the  Bureau  of  Prisons  or  Parole  COrmission  f habeas  corpus,  ooram  nobis,  etc.).  It  also 
erKxrfxasses  the  ackninistering  of  Federal  statutes  pertaining  bo  juveniles,  mental  oerpetenoe,  sentencing,  prisoner  transfer  treaties,  detainees,  and 
prison  offenses.  (6)  Special  Civil  Matters  -  This  includes  the  defense  of  civil  injunctive  actions  instituted  against  the  Govemnent  or  its  agents  as 
a  result  of  steps  ta)oen,  or  allegedly  taken,  in  the  course  of  criminal  or  national  security  investigations. 


cr> 
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ApfTToxijnertjely  75  peroent  cf  all  Federal  criminal  statxjtes  are  assigned  to  the  program,  Including  many  violertt  crimes  and  most  Federal  "street"  crimes. 
In  priority  or  sermitive  criminal  areas,  the  paxigtam  serves  as  an  enfuroenent  entity,  prosecuting  and  assisting  in  the  prosecution  of  cases,  and 
coordinating  the  various  U.S.  Attorney  Offices  and  investigati’ve  agencies.  When  a  matter  is  liJoely  to  merit  prosecution  by  Section  attorneys,  the 
agencies  iinoedlately  ekis'ise  the  Section  of  the  initiation  of  an  irrvestigaticn,  thus  affording  the  opportxrdty  for  Section  attorneys  to  provide  goidanoe 
on  cnjcial  aspects  of  investigation.  In  a  mote  general  %«iy,  the  Section  si^Dports  litigation  by  drafting  or  ocmmonting  on  proposed  legislation. 
Legislation  can  (Tve^cxsne  the  long-risn  effects  of  an  adverse  decision  and  imually  has  an  effect  on  both  the  scope  and  nature  of  fiiture  litigation.  To 
cxjreerve  Federal  litigation  resources,  Section  attorneys  also  interact  with  the  private  sector,  e.g.,  industry  and  labor,  and  Federal  ani  non-Fiederal 
enforceanent  agencies,  regarding  adoption  of  crime  resistance  measures. 

Acacotplishwente  and  Workload:  The  recent  ejqaerienoe  and  projections  for  the  fiiture  with  regard  to  criminal  litigation  for  which  the  General  Litigation 
^urd  Legal  Advice  Section  is  directly  responsible  are  surroirized  quantitatively  in  the  following  table; 


Item 

Matters: 

Fending,  beginning  of  year. 

Opened . 

Closed . 

finding,  end  of  year . . 


I^>nding,  beginning  of  year. 
Opened . . 


Closed . . 

Fending,  end  of  year, 


in  casern  liticBted: 


Cbnvicticns . . . 

Acquittals/disKlssals . 

Other  diapositions  (deferred  prosecution,  deaths) 


1992 


Base  Request 


1222 

1222 

1221 

Qapgfi 

Level 

Change 

X/gygl- 

46 

33 

46 

10 

56 

56 

41 

49 

60 

12 

72 

72 

54 

30 

50 

18 

68 

68 

33 

46 

56 

4 

60 

60 

14 

14 

13 

13 

13 

7 

5 

8 

9 

9 

7 

6 

8 

8 

8 

14 

13 

15 

14 

14 

10 

12 

15 

3 

18 

18 

1 

1 

2 

2 

2 

I 

1 

I 

1 

1 

In  addition,  during  the  first  eleven  months  of  1990,  Section  attorneys  handled  21  criminal  cases  in  the  courts  of  appeal  and  8  civil  cases  in  the 
District  courts  tuti/car  courts  of  appeal.  Further,  Section  Attorneys  handled  1,192  legal  advioe  assignments  (such  as  ocmmwnting  on  legislation, 
responding  to  congressional  inquiries,  and  reviewing  requests  to  prosecute  juveniles  as  adults). 


currently,  the  primary  enforcement  initiatives  of  the  General  Litigation  ^UTI  Legal  Advioe  Section  involve  combatting  terrorlai,  career 
criminal a,A«aponfi  violations,  immigration  offenses,  and  nuclear  safety.  Increases  in  investigations  and  cases  are  Am  to  increased  terrorist 
activitieei,  incroasss  in  worUoad  anticipated  frcja  President  Bush's  1990  violent  crime  initiative,  and  coqsanded  activity  in  career  crlmirals/Mfaapons 
violations  and  nuclear  safety  initiatives. 


— -T^errorigr.  The  section  is  oortattinq  teiToriam  throui^  exhaustive  investigation  and  vigorous  prosecution  of  persons  responsible  for  terrorist 
To  upgrade  its  respxmse  to  terroriae,  the  Department  created  within  the  Section  a  CJotriter-TeriTiriai  Management  Group,  headed  fcy  a  smlor  attorney 
experlenoed  in  terrorism  prosecutions.  The  sigrul  eKxxmplishstent  was  the  conviction  and  sentencing  to  30  years  of  Fouaz  Ytsvis,  a  Shiite  Mosla,  for 
aircraft  hijacking,  hostage-taking,  and  conspiracy  as  a  result  of  the  hijacking  of  a  Royal  Jonlanlan  aircraft  at  Beirut,  lebAnan,  with  Americans  on 


CT) 
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boaixJ.  Ttiie  was  the  first  oonvicticn  mier  U.S.  law  of  an  international  terrorist  for  a  terrorist  act  ocmitted  outside  the  U.S.  Hie  arraet 
rGfrresentGd  the  first  c^/ereaas  arrest  by  U.S.  law  enforcement  officials  of  a  suspected  terrorist  being  sou^tt  under  U.S.  laws.  Secticn  attorneys  are 
defending  VUnis'  appeal  of  his  oonvictlon. 

Other  invest igaticns  currently  penling  in  the  Section  include,  among  others:  (1)  the  hijacking  of  TWA  Plii^  847  by  SlUlta  terrorists;  (2)  the 
attenptod  bcebing  of  the  U.S.  Qitsassy  at  JeOcarta,  Indonesia;  (3)  the  boohing  of  a  Fan  An  Airlines  jet  en  route  to  Honolulu,  Hawaii; 

(4)  the  bcnbings  of  USO  Cludoe  in  Barcelona,  Spain,  and  Kaples,  Italy;  (S)  the  ituitler  of  a  U.S.  military  attache  in  Athens,  Graeca;  (6)  the  bcebing  of 
the  American  Enbassy  In  Rene;  (7)  the  Border  of  four  U.S.  Pterines  in  El  Salvador;  and  (8)  the  bcehing  of  Ran  Ab  Fliq^  103  In  route  to  New  Yoric  fros 
Great  Britain;  (9)  the  laarder  of  an  U.S,  Arui*  officer  in  Manila;  (10)  the  abduction  of  a  Marine  Lieutenant  Colonel,  assigned  to  the  U.H.  Truos 
Supervision  Onj^^ration  in  northern  Israel;  (11)  the  bombings  of  U.S.  troop  trains  in  West  Germany;  and  (12)  imirders,  assaults  and  hostags-takings 
involving  servicemen  and  civilians  in  Ranama.  A  Section  attorney  is  participating  in  the  prosecution  of  16  defendants,  sany  of  whan  are  Isadars  of 
violent  F\ierto  Rican  indeperdence  groups,  for  the  robbery  of  $6,956,520  from  a  Wells  Fargo  facility.  So  far,  six  defendants  have  pled  guilty  or  been 
oonvicted. 


— Weatxyis/Career  Criminal  Initiative.  During  1991,  enforcsement  relating  to  career  criTninals  is  one  of  the  Section's  initiatives.  The  Section  will 
assist  united  States  Attorneys'  Offices  in  assenbling  career  criminal  task  forces  to  target  career  offenders  and  reduce  the  crisB  rate  by  a  vigorous 
attack  on  recidivists.  The  task  forces  will  emphasize  triggeririg  available  mandatory  mininuri  penalties  under  the  Amed  Oarser  Qrisinal  Act,  the  Anti- 
Drug  Abuse  Act  of  1988,  and  the  Sentencing  Reform  Act.  Vhere  appropriate.  Section  attorneys  will  participate  on  such  task  forces  and  directly 
participate  in  prooecutlcns.  The  Secticn  will  monitor  the  guidelines  restricting  Federal  plea  bar^Lning  in  weapora  anVor  oarasr  criminal  oases  to 
ensure  that  dangerous  felons  receive  the  maxinn  penalties  Oongress  has  mandated  and  cnoourage  the  use  of  pre-trial  detsntlon  under  the  ^danger  to  tha 
cxiwTLtrdty*'  provision  of  the  Bail  Reform  Act  of  1984.  The  Section  will  continue  working  with  other  elotaents  of  the  Division  and  Department  to  aamd  the 
firTVirms  laws  to  provide  greater  penalties  for  those  violating  than,  to  keep  more  dangerous  woapons  under  regilation,  and  to  keep  flraaxms  from  a 
breeder  spectnoi  of  undesirables.  Efforts  will  be  made  to  intfcxje  the  States,  throu^  the  Executive  Wbrkirg  Group},  to  strengthen  thsir  fireerms 
utatutes  in  similar  fashion  and,  in  particular,  to  prevent  the  automatic  restoration  of  the  riq^Tt  of  dangerous  oonvlctsd  felons  to  posBSBS  firearms. 

Fomal  Armed  Career  Criminal  Task  Ptsroes  have  been  established  by  the  Bureau  of  Alcohol,  Itbaooo  and  Firearms  (the  primary  Rederal  firmarms  enfoccessnt 
agency)  in  several  F^oderal  judicial  districts.  Seven  additional  task  foroes  are  being  established.  Federal  legislation  that  will  rtmvent  persons 
carrvicted  of  violent  crimes  and  serious  drug  offenses  frem  lawfully  obtaining  firearms  has  been  proposed.  Aasistanoe  fros  tha  National  Associaftlon  of 
Attorneys  General  and  the  National  District  Attorneys  Asoociatlcn  heis  been  souc^  to  have  the  states  review  their  laws  to  pam^mnt  ths  Isgml  sogulsltlon 
of  firearms  ty  dangerous  felons. 

—  lisnl oration  Offenoes.  The  decision  to  ooBsait  the  Section  to  an  enforoement  initiative  in  this  area  reflects  a  cowaitment  to  amsist  ths  IBBigrvtion 
and  Naturalization  Servioe  (DC)  in  its  enforuesnent  of  the  Imdgration  Reform  and  Control  Act  of  1986.  By  €nac<:ing  this  legLalstion,  O.iiyiasu 
rooo9iizcd  that  "erployment  Is  the  sagnet  that  attracts  aliens  here  illegally.'’  TTvis  enforcement  initiative  Is  deeltyml  to  acn>lassrfc  IMS'  ofcsi  efforts 
and  to  prcKTte  the  declared  policy  of  the  Oongress  to  remove  these  eoononuc  incentives  to  illegal  imRlgraticn  ty  penalizing  Mpiloymar^  of  Illegal 
aliens.  To  that  end,  the  Section  litigates  selected  cases,  develops  policy,  reviews  prepooed  IKS  undercover  cperaticne,  paatlclpatss  in  training 
exercises  ard  assists  in  laplcMentlng  an  enforcement  program. 

— Nuclear  Safety.  This  inlttatiwa  is  based  on  the  potentially  catastrophic  oonsequenocs  i4iich  can  esanate  fm  rTLjrnill®IA4Mstsni  and  ths  difficulties 
irfterent  in  prosecuting  nuclear  regulatory  caseo.  The  Section  reviews  all  Nuclear  Regulatory  OmmisBion  rrfen-ala  of  cTsjfcl  Invest Igst ions; 
referring  to  the  apfarepriate  U.S.  Attorneys'  Offices,  those  referrals  which  are  not  sufficiently  oemplex  to  serlt  Seirt  ioiT?Uoourcms;  and  prcsaptly 
aralyzing  the  ptoseoutive  merit  of  all  othex  referrals,  declining  those  which  merit  no  action  and  pixmuing  (either  dirmLtl/  <Wmn  warrantsd  or 
monitoring  the  efforts  of  U.S.  Attorneys)  the  timely  investigation  and  possible  eventual  prosecution  of  the  metr itor i^mpIsK  rmfsrrals.  Secticn 
attorneys  and  personnel  of  the  Nuclear  Regulatory  Ocnmis&ion  have  daveloped  a  maiorandura  of  understanding  reiat  irg  to  criminai  referrals  and  ths 
problems  of  parallel  ackdnistrative  and  criminal  pnooeedings,  which  are  particularly  difficult  Ln  the  field  of  ruciear  power  iDsceuse  of  sb^floant 
public  health  and  safety  oonaequenoes .  A  Sec:tion  attontty  obtained  the  oxviction  of  a  hospital  technician  for  krcwuxjjy  Injecting  cwmrdoses  of 
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radloactiv**  dru98  into  patients.  In  a  related  health  and  safety  arua,  Prexsesa  Ttehnology,  Inc.,  pled  guilty  to  a  violation  of  the  Fedeursl  Heat 
Inspection  Act  reoultirg  fren  the  illegal  irradiation  of  38,B80  pounds  of  pork  tenderloin  for  export.  Thlfl  was  the  first  case  referred  by  the 
Department  of  Agriculture  ooncemlng  illegad  irradiation  of  food. 

In  addition,  the  Section  defends  civil  suits  soeXing  to  oiTtain  infonnation  or  to  interfere  with  criminal  justice  activities  and  natioral  security 
operations.  Ftr  cxaaple,  Section  attorneys  successfully  oentended  on  appeal  that  there  is  no  constitutional  requliment  for  a  post  seizure  probable 
cause  hearing  for  vehicles  seized  by  the  Iis&igration  and  Naturalization  Service  for  transporting  illegal  aliens.  Ihe  Section  sustained  Drug 
Enforcement  Agency  regulations  goveniing  the  use  of  peyote  by  religious  groups.  The  Section  was  also  suooossful  in  having  the  District  Court  reinstate 
the  validity  of  Bureau  of  Prisons  regulations  concerning  entitlanent  to  redixrtlons  Jn  minijTUi  parole  eligibility.  In  emother  case,  the  Court  of 
Appeals  i^beld  the  Bureau  of  Prisons  regulations  permitting  Jiivoluntary  nedicaticn  of  mentally  ill  Imates  with  antipsychotic  drugs. 

The  Section  also  supports  United  States  Attorneys  and  other  Department  oonponents  in  the  ccriduct  of  other  litigation.  Fbr  exanple.  Section  attorneys 

are  Iwuidling  the  trial  of  a  case  involving  the  use  of  Christian  Broadcasting  Network;  facilities  to  hinder  the  axjthorlzed  satellite  transmissions  of 

other  countries,  including  the  Playtxy  channel.  The  Federal  CtannsticaticrB  Oonidssion  oensiders  the  prosecution  to  be  a  matter  of  high  priority,  since 
the  spread  of  this  type  of  oonduct  would  threaten  thi  viability  of  the  satellite  ocmmunication  industry.  Another  attorney  suooessfully  prosecuted  tlje 
first  case  vskter  the  exceptional  Safety  and  Health  Actainlstration  Act  of  1970  in  %hich  the  defendant  was  sentenced  to  Incaoxieration. 

Crime  resistance  is  often  the  most  cost  effective  way  to  reduce  crime.  In  this  regard,  the  Section  has  worked  with  the  National  Oemnittee  on  Uniform 

Traffic  laws  and  Ordinances  to  ijiptrtve  the  previsions  of  the  Uniform  Vehicle  Oode  (which  serves  as  the  ncxlel  state  oode  for  vehicular  matters)  relating 
to  the  titling  and  registration  of  motor  vehicles,  oontrols  o.-er  vehicle  salvage,  and  crimlral  laws  relating  to  the  theft  and  disposition  of  stolen 
vehicles.  The  Section  has  also  urged  the  National  Hic^iway  Traffic  and  Safety  Administration  to  prxnilgate  voluntary  Federal  oenportent  identification 
standards,  thereby  encouraging  more  vehicle  manufacturers  and  owners  to  apply  the  vehicle  identification  ruaber  (VIN)  bo  additional  oenponerrts  of  the 
vehicle  in  order  to  deter*  theft.  The  Section  has  also  lectured  and  participated  in  seminars  to  spread  awareness  in  the  law  enforcanent  oennunity  ^bcwt 
the  new  mandate  on  Federal  ooeponent  identification  standards  that  reguires  the  VIN  to  be  placed  on  t4>  to  14  oonponents  of  hiq^  theft  passenger  cars. 

The  Section  regularly  provides  legal  advioe  to  the  various  oonponents  of  the  Department  on  ocnplcx  issues.  F>or  exaa^le,  in  terreriasM  cases,  Section 
attomeys  advise  on  the  extent  and  nature  of  cur  extraterritorial  law  enforoaaent  jurisdiertion.  The  Section  heu  also  prepared  Attorney  General 
guidelines  irvler  the  Anti-Drug  Abuse  Act  of  1988  on  FBI  investigations  of  felonious  killings  of  State  and  local  law  enforcenent  offioers.  Seertien 
attorneys  have  developed  a  new  meucrrirkn  of  understanding  with  the  FOC  oonceming  theft  of  cable  progrannlng  ard  have  prepared  a  oopyri^^  monoqpaph 
that  describes  the  oopyri^it  statutes  and  details  methods  of  proving  oopyri^^  cases.  The  Section  has  also  participated  in  the  developnent  of  nw 
international  oonventJons  relating  to  terrorist  acts  comnitted  at  international  airports  and  against  maritime  shipping.  laplenenting  legislation  is 
now  being  prepared.  Other  Legislation  has  been  drafted  to  allow  the  Attorney  General  to  grant  permanent  resident  status  bo  certain  aliens  vho 
cooperate  in  the  pit»ecution  of  international  terrorists  and  drug  traffickers.  Further,  the  Section  has  prepared  an  indictment. FPra  teok  %bich  serves 
as  a  resource  for  all  Federal  prosecutors. 


Decision  MX.  nrdina  IotI  RBCMlraaents 
(Dollars  in  thousands) 


Ot^puiiution: 


Prograa:  2<3fa5-gflnsrai  JiUqaUai  and  Lwal  Myjgg 


1989 

1990 

1991 

_ _ _ 19< 

« _ _ 

Rasa 

Level 

Rnrvrt 

Level 

'  Cm 

chama 

Resouroe  ftequirewents 

BUDGET  MrniDRlTY 

$3,212 

$3,633 

$6,173 

$235 

$6,406 

$244 

$6,652 

OUTLAYS 

3,264 

3,761 

5,656 

475 

6,331 

212 

6,543 

Appropriated  Reitlons 

46 

70 

78 

78 

... 

78 

MCrIcyeara: 

Full-tiso  Pereanent 

37 

55 

71 

71 

71 

Other 

1 

, . . 

. . . 

subtotal 

36 

55 

71 

71 

71 

Overt  iee/Hol  iday 

... 

... 

... 

TCtal 

_ _ 2fi _ 

_ 55 _ 

_ 21 _ 

_ 21 _ 

to 

to 


Praprsa  Qiancws:  lYw  Criminal  Division  is  requesting  prograa  increases  totalling  $244,000.  The  requestsd  pay  relss  absorption  ($66,000)  of  ons-half 
of  the  1991  pay  Increase  will  enable  the  Section  to  retain  adequate  funding  for  service  and  ■aintenanoe  of  eKletirg  autosated  eysteas  and  travel  in 
airport  of  Section  investigatlcni  and  cases.  Other  resources  requested  will  ocver:  increased  costs  ($39,000)  for  im  of  legal  leoeaich  data  base 
systeae,  JURIS/ tEXIS/Hestlm;  and  increased  oosts  ($119,000)  associated  with  enhanoed  building  sacuri^.  Security  cxncems  have  escalated  aa  the 
Division's  role  in  <h:\jg  enforoesent  and  other  violent  crise  initiatives  have  increased.  'Ihe  Division  raquirae  flrvla  to  erhanoa  guard  sarvioe  at  the 
Bond  Building  and  ita  new  satellite  facility  (currently  being  procured)  as  well  as  to  secure  the  Bond  BulldL^g  garage  and  grcxnd  floor. 
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{Dollars  in  thousands) 


Onjaiiization:  Qrindnal  Division 


Travel/Transportation 
Other  Servioes 
Gquipncnt 
Total 


Resources  for  the  required  abeorj^lon  of  one-half  of  the  1991  pay  increase  will  allow  adecfjate  base  funding  for  travel  and  service  and  ■alntemnoe  of 
existing  autoMted  systems.  Other  ousts  are  for  increased  use  of  available  legal  research  data  base  systems  and  erhanoed  seourlty. 


O 
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JVtrtigjgatim  l^gpwngg 

aaflri?g-.arri.Bfl:?en6fig.-j5g)€£ai.XaqsiL.ArtivU 


Tryia-toroe  Goftl;  To  locate,  investigate,  deratura-lize  and  deport  individuals  v*w  oonoealed  £K:d:ivity  comitted  during  World  war  II  involving  the 
perseoution  of  others  becaise  of  race,  religion,  national  origin,  or  political  opinion,  in  order  to  gain  entrance  to  the  united  States. 

Malor  Ctoiectives: 

Tt)  identify  all  alleged  Nazi  war  criminals  living  in  the  United  States. 


Tt)  review  and  investigate  aystemstically  all  relevant  allegations  received  by  the  program  and  to  prosecute  appropriate  cases. 

TO  develop  and  maintain  working  relationships  with  foreign  goverrments  having  inforRation  relating  to  the  activities  of  suspected  Nazi  war  criadrals. 
TO  prevent  entry  of  Nazi  persecutorB  into  the  Urdted  States. 


Base  Program  Description;  11118  prxagran  detects,  Identifies,  investigates,  a.nd,  where  appropriate,  takes  legal  action  to  denaturalize  and/or  deport  any 
individual  assisted  the  Nazis  by  perseoutlng  any  person  because  of  race,  religion,  national  origin  or  political  opinion,  later  was  admitted  as 
an  alien  Into,  or  becaae  a  naturalized  citizen  of,  the  United  States.  The  activities  of  this  program  include  historical  research,  file  review, 
investigations,  witness  interviews  in  the  U.S.  and  abroad,  litigation  support,  and  denatural izatiorv/deportat ion  litigation  before  adadnistrative  bodies 
and  U.S.  courts.  There  are  four  oajor  phases  of  work:  (1)  identification,  oonsisting  of  matching  a  name  of  a  united  States  resident  to  an  allegation 
or  suspicion  of  war  crijns,  and  opening  an  offics  of  Special  Investigations  (061)  file  on  that  person;  (2)  investigation  of  suepecrts;  (3)  filing 
litigation;  «vid,  (4)  appeals  of  judgment  or  c^her  final  orders.  Four  types  of  Utigation  action  may  be  conducted:  (1)  if  the  subject  is  a  naturalized 
citizen,  a  civil  ooeplaint  may  be  filed  in  the  U.S.  District  Court  seeking  a  judgaent  of  denaturalization;  (2)  for  resident  aliens  (incluling 
denaturalized  citizens),  adrinistxative  proceedings  are  brou^t  to  seek  their  deportation;  (3)  criminal  indictments  may  be  pursued  in  cases  khich 
involve  perjury  (18  U.S.C.  1001)  or  other  crimes  within  the  statute  of  limitatJons;  anJ  (4)  esftradttion.  The  Utigation  phase  begins  %hen  the 
OoeplainVOrder  to  Show  Cmee/Irvlictaent  Is  filed;  It  ends  with  the  judgnent  oi  the  final  order,  and  that  is  the  basis  for  appeal. 

AoocBPlis»m«nts  and  Workload;  The  recent  esxperience  and  projections  for  the  future  of  the  Office  of  Special  Investigations  is  scmvaarized 
quantitatively  in  the  following  table: 


ItM 

Invegttotiygitettfiai 

Pending,  beginning  of  year. 

cpenod . . . 

Closed . 

Pending,  end  of  year....... 


1969 

1990 

1221 

Change 

Base 

liEvel 

Change 

Request 

Lewi 

Ml 

512 

538 

25 

563 

563 

30 

45 

50 

50 

50 

107 

19 

25 

35 

60 

60 

512 

538 

563 

-10 

553 

553 

to 
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1989 

1990 

1991 

Change 

Level 

23 

22 

17 

1 

18 

18 

6 

1 

4 

1 

5 

5 

7 

6 

3 

1 

4 

4 

22 

17 

18 

1 

19 

19 

Finding,  beginning  of  year . 

Opened.  . 

Clc»ed . 

Pending,  end  of  year . 

Some  of  the  wcet  recent  aKxxwpl ishnerTts  of  the  Offioe  of  Special  Investigations  include  the  following: 

—  Defvituralizatinn  of  tJiree  additional  war  criminals  in  1990,  bringing  the  total  denatxiralized  to  ilate  to  34. 

Extradition  of  one  war  criminal  in  1990,  bringing  the  total  of  permanent  departures  to  33. 

—  Oontinuing  rendering  of  assistanoe  to  Australia,  Canada,  Great  Britain,  West  Genrany  and  Austria  in  their  efforts  to  locate,  investigate  emd 
litigate  their  own  Mazi  \ar  criminals. 

—  Oontinuing  negotiations  with  tie  Goverments  of  itjngary,  CZochoslovaXia,  East  Genwiy  and  the  U.S.S.R.  in  an  attempt  to  expand  our  access  to  their 
relevaitt  docxanentation  on  the  Holocaust. 

—  Oontiimiing  \iory.  with  the  Iirnnigration  and  Naturalization  Servu^e  and  the  Department  of  State  to  exclude  known  Nazi  war  crliatmls  froni  entering  the 
Lfnit/jd  States - 


061  oortiJiuos  to  be  ’Vto^ctive"  iri  its  investigations,  not  merely  waiting  for  allegations  from  outside  aouroes.  A  ocaputer  database  and  data  retrieval 
systen  tjo  eesist  in  the  identification  of  potential  subjects  for  prosecution  has  been  designed  in  Iviuse.  The  database  is  the  most  oceplete  collection 
in  the  world  of  potential  Nazi  criminals  and  persecutors.  This  systen  has  resulted  in  hundreds  of  investigative  files  and  the  institution  of 
apprcKLmately  20  cases.  Tens  of  thousands  of  Nazi  war  crimimls  have  been  barred  ftxm  entry  into  the  united  States  as  a  result  of  this  systen.  OSI  is 
(Xitnittod  to  pursuing  pending  investigations  and  future  cases  with  even  greater  speed  as  its  pool  of  witnesses  and  siirjocts  begins  to  shrink  even  more 
rapidly.  061  is  also  experiencing  a  greater  warkload  for  the  assistance  it  renders  to  the  Goverments  of  Carvsda,  Australia  and  Great  Britain,  where 
similar  units  have  or  are  being  formed.  In  addition,  cases  which  OKI  regards  as  final  dispositions  because  tlie  individuals  have  departed  the  U.s. 
pursuant  to  consent  agreements,  extradition,  or  otherwise  continue  to  require  an  inordinate  expenditure  of  reaouroes  because  of  the  subject's  efforts 
to  revoke  their  consent  agreements  (e.g.,  l^xiolph)  or  because  of  protracted  Freedcm  of  InfonMtion  Act  litigation  (Artukcvic,  Denjanjuk) . 
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972 


(Dollars  in  thousands) 


Organisation:  Criminal  Division 


DDcision  Unit:  Office  of  Spelled  Invest icg>ti«T>s  n  2CW119 


Recxtest  Lervel _ 

PQ§  W  ft^^o^pt 

Other  Services 
Total 

Descriptior.  of  Post  Incuts 

Costs  are  for  purchases  deferred  in  1991  due  to  the  required  ^lbGorption  of  one-half  of  the  1991  pay  increase,  increased  use  of  availeUale  legal  research 
data  base  systans,  and  enhemced  security. 


_±i3 

134 
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Justification  of  Prognon  arri  PerfoEHanoe 

ttiaiJKd  -Diviglai 

Salaries  and  Experges.  Genex^  iCTea  Activities;  15-0128“0~752 


Lona-Rancie  Goal:  To  provide  the  legsil  ^l5sistanoe  eird  oentral  oooniinaticn  necessary  to  maximize  the  effectiA-eness  of  F\aderal  criminal  law  enforoenent. 

rbl9r  Cbiiest:ivCT: 

Intematicnal  Affairs 

TO  pronote  the  necjotiation  of  treaties  with  foreign  govterments  that  will  inprove  the  ability  of  the  United  States  to  extradite  fugitives,  to  c-oquire 
evidence,  to  transfer  prisoners,  and  to  exxxarplish  other  purposes  which  will  aid  the  criminal  justice  system  in  the  United  States. 

To  assist  Federal  and  state  authorities  in  obtaining  fugitives,  evidence  ewl  legal  assistance  from  foreign  govemnents. 

Vo  represent,  or  stpervise  the  legal  representation  of,  foreign  goverrments'  extradition  and  evidence  requests  in  U.S.  courts. 

Tb  monitor  the  execution  of  Prisoner  Transfer  treaties  so  as  to  minimize  emy  delay  in  transporting  prisoners  eligible  for  transfer  to  their  ocxjYtries 
of  national Ity. 

Ehfonaemert  Operations 

To  provide  effective  and  reliable  service  to  Federal  prosecuting  attorneys  in  the  inplementation  of  the  statutes  and  regulations  that  affect  then. 

Vo  maintain  a  legal  brief  and  policy  Bonoranda  bank  and  to  integrate  into  the  legal  brief  bank  the  briefs  in  opposition  to  petitions  for  writs  of 
certiorari  ani  the  Solicitor  General  appeal  menoranda  that  are  generated  by  the  Division. 

To  maintain  an  i^o-to-date  U.S.  Attorneys*  Mamal  and  prepare  Crimlral  Division  i^idates  on  a  regular  basis  so  that  all  portions  of  the  Division's 
oonti'ibuticn  to  the  Manual  will  remain  cuirent  and  informative. 

'Po  coordinate  responses  to  Freedon  of  Information  Act  and  Privacy  Act  requests  pertaining  to  the  Criminal  Division. 

To  review  regiicsts  for  authorization  of  electronic  surv-eillance  ard  reoerwend  authorization  or  disapproval  of  requests  pursuant  to  18  U.S.C.  2518  in  em 
eiqxxlitious  manner. 

To  perform  the  appropriate  review  of  witness  relocation  rec^Ksts  and  deal  with  the  wyriad  matters  associated  with  the  Witness  Security  Program. 

To  renew  reqjHOsts  from  U.S.  Attorneys  to  ijifiunize  witnesses  in  Federal  cases  pursuant  to  38  U.S.C.  600  et.  seq. 

Asset  Forfeiture 

TO  litigate  and  assist  U.S.  Attorney  Offices  in  litigating  forfeiture  cases  where: 

(a)  major  cases  arise  in  districts  in  which  the  U.S.  Attorney  Offices  lack  the  expertise  or  personnel  to  condkict  the  case  effectively. 

{b)  backlogs  of  forfeiture  cases  arise  because  of  other  deiunds  on  U.S.  Attorney  Offices. 


Ch 
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7t>  aciviae  and  train  investigative  agents  and  Assistant  U.S.  Attorneys  to  neXe  greater  use  of  forfeiture  ptxjvlsions  and  better  lanage  seized  ^u^d 
forfeited  assets. 

Tt)  prcxess  and  resolve  petitions  for  resiission  and  mitigation  in  jijdicial  forfeiture  cases. 

TXd  sL^jport  directly  the  U.S.  Marshals  Service  and  investigative  agencies  in  ijtprovinq  the  managenent  of  seized  and  forfeited  property. 

T>o  review  all  settlements  in  forfeiture  cases  in  vrfiich  the  difference  between  the  gross  ainount  of  the  original  forfeiture  claim  exceeds  $60,000  but  is 
less  tf«n  $760,000. 

To  encourage  coordination  with  state  and  local  authorities  cn  forfeiture  matters. 

TO  provide  legal  advice  and  assistance  to  United  States  Attorney  Offices  regarding  the  collection  of  criminal  fines  and  appearance  bond  forfeiture 
judgments. 

Base  Program  Description:  This  program  seeks,  throuc^i  tlte  Division's  Office  of  International  Affairs  (OlA) ,  to  centralize,  coordinate  euxl  execute  the 
Department's  resporsibilities  oonoeming  inteirotional  legal  matters  related  to  criminal  laiw  enfoicanent  in  the  eireas  of  extradition  and  international 
legal  assistance.  The  handling  of  treaty  negotiations,  treaty  urplenentat ion  and  international  legad  zuaistance  rocfiines  effective  liaison  between  OIA 
and  nurerokJB  foiTeign  and  domestic  entitles,  including  Department  of  State,  forei^yi  goverrments  and  DmKPOL.  To  assure  that  extradition  retjjests 
submitted  by  the  United  States  meet  tha  reguirpments  of  the  relevant  extradition  treaties,  OIA  advises  Federal  and  State  prosecutor's  on  the  preparation 
of  all  United  States  extrzidition  requests,  OIA  either  directly  represents,  or  supervises  the  representation  of,  foreign  extradition  rogjests  before 
United  States  courts.  Included  among  cases  handled  by  OLA  are  seme  of  the  tnost  iiiportant  narcotics  trafficking,  fraud,  and  violent  crime  cases 
pixjsecuted  in  this  country  and  abroad.  Similarly,  to  assure  that  requests  submitt^  by  the  iJnited  States  seekirg  evidence  froB  foreign  countries  under 
nwtual  assistance  treaties  in  criminal  matters  meet  the  requirements  of  the  applicable  treaty,  OIA,  acting  as  the  United  States  Oentral  Authority  under 
the  treaties,  ^kdvlse8  Federal  and  State  prosecutors  on  the  preparation  of  all  such  requests,  and  screens  or  redrafts  then  prior  to  transmittal.  Mutual 
^lssistanoe  treaties  with  Canada,  the  Bahamas,  and  the  cayn«n  Islands  are  expected  to  enter  into  force  In  1990,  greatly  increasing  the  demands  plaood  on 
the  Office.  W>en,  because  of  the  lack  of  a  nubjal  assistance  treaty,  such  requests  nust  be  made  by  letters  rogatory,  OIA  parfonns  essentially  the  same 
processing  role.  TO  pronote  the  reciprocal  representation  by  foreign  goverrments  of  United  States  evidence  assistance  requests,  OIA  either  directly 
represents,  or  stpervises  the  represe^ttation  of,  foreign  evidence  eissistanoe  requests  before  United  States  ocurts.  As  with  extradition,  such  evidence 
requests  are  generally  related  to  some  of  the  most  biportant  investigations  and  prosecutions  in  this  country,  e.g.,  investigations  of  the  international 
laundering  of  vzist  profits  of  major  narootics  trafficking  organizations.  OIA  has  also  been  instixm^ntal  In  obtaining  the  execution  of  search  warrants 
in  foreign  countries  in  oomection  with  the  unlatwful  export  of  advanced  technology  goods,  such  as  computers  ^Ich  ccwld  be  used  in  weapons  guidance 
systefas. 

Threu^  the  Office  of  B\foroe*ent  Operations  (OBO) ,  the  Criminal  Division  regulates  the  effective  and  appropriate  use  of  sensitive  investigative 
techniques  such  as  wiietaps,  consensual  ncnltorlng  and  witness  relocations  throujh  the  application  of  uniform  procedural  guidelines  by  specially 
trained  attorneys  and  paralegals.  These  individuals  maintain  effective  liaison  with  the  U.S.  Attorney  Offices,  Organized  crime  Strike  Forces,  U.S. 
Marshals  Service,  the  Federal  Prison  System,  the  Federal  Bureau  of  Investigation,  and  all  other  applicable  Federal,  State  and  local  investigative 
agencies.  Office  of  EhfaroemBnt  Operations  possesses  full  responsibility  to  review  and  approve  or  disapprove  requests  fnon  U.S.  Attorneys, 

investigative  agencies,  oral  Oongreesicnal  ooenittees  to  place  individuals  believed  to  be  endangered  by  organized  crime  fi^ires  in  the  Witness  Seexurity 
Program.  It  is  responsible  for  oootxlination  among  GevemBent  prosecutors,  investigative  agencies,  and  U.S.  Marshals  Service  persomel,  the  cxncJuct  of 
cases  requiring  witness  protection,  and  participation  in  litigation  arisL^  out  of  the  program,  in  cases  where  the  United  States  is  rvwed  as  a  party  by 
virtue  of  any  action  taken  or  not  taken  with  respect  to  the  program.  (Title  18,  United  States  Oode,  Section  3121) . 


lYw  Offiott  of  Biforoewnt  Oparatloiw  im  reoporailblc'  for  th*  adjudioation,  and  ooocdlnation  of  all  a|f)lioatlana  fdr  alactztjnlc  suxvaUlanoa 

mSer  Title  III  of  P.X>.  90-251,  codified  In  Title  18,  iMited  States  Coda,  Section  2510-2520,  and  ie  solely  responaihle  for  the  final  reacsaMndatlcn  to 
the  Assistant  Attorney  Genatal.  It  participates  in  and,  as  required,  conducts  lltiqation  arising  frca  the  grant  of  an  afplicatlon  for  electronic 
surveillanoe,  and  is  responsible  for  perforidng  ongoing  analysis,  reviev,  and  in-depth  evaluations  of  ths  iiy  1  mentation  of  18  U.S.C.  2510-20.  The 
Office  also  receives  and  propossea  all  requests  received  frcsi  (J.S.  Attorney  Offioas  and  Organlzad  Crlsa  Strike  FOrcea  for  witness  iasnity  pursuant  to 
18  U.S.C.  600  BSa-t  000  Bakes  ths  final  mi.asai i lation  to  the  Assistant  Attorney  General  for  afprovzd  or  rejection  of  aucti  requests.  In  addition, 

OGO  prrvides  the  varioua  oGspcrants  of  the  Division  and  the  U.S.  Attorney  Offices  with  a  wide  range  of  litlgative  aasistanoe  and  proaeoutorial  support. 

Including  the  following:  prooeaaing  requests  for  witness  hypnosis  in  ths  Paderal  judicial  systes;  prooessing  requests  for  irmerisual,  surveillanoe  in 
selected  cases  in  sensitive  areas;  processing  requests  for  disclosure  of  tax  returns,  taxpayer  infotBaticn  and  return  infarsation  pureuant  to  the  Tax 
Disclosure  Act  of  1976,  as  aanended;  prooessing  Freedcn  of  Information  Act  and  Privacy  Act  requests;  responding  to  allegatione  of  Illegal  electronic 
suxveillanoer  processing  requests  for  permission  to  seek  issuance  of  a  search  warrant  for  doaenentary  Mterial  in  the  possession  of  a  disinterested 
third  party;  ifxiating  the  Crminal  Division's  portion  of  the  United  States  Attorneys'  >fanLial:  maintaining  the  legislative  files  and  records  of  the 
Division;  maintaining  the  Legal  Referenoe  Unit,  a  legal  brief  and  policy  menorardun  bank  for  use  by  Division  attorneys  and  paralegals;  responding  to 
citizen  mail  on  criminal  natters  by  the  OotTneepxydenoe  Unit;  and  prooeaeing  requests  to  subpoena  attomeya  on  criminal  cases  and  to  reveal  grand  jury 
inforBetion  to  state  and  local  ptoscKutoni.  The  provision  of  these  aervioes  la  aoocepliahed  through  close  liaison  between  COD  and  litigating 
ocaponents  of  the  Criminal  Division  and  the  united  Statea  Attorney  offioee.  The  Of  floe  of  EhforoBSBrtt  Operationa  has  reoently  taken  reapcnsihillty  for 
prisoner  transfers.  During  1987  and  1988,  new  prisoner  transfer  relations  are  expected  to  bo  laplemanted  with  at  least  three  Bore  oountriee,  thereby 
increasing  the  nuBber  of  cases  handled  each  year. 

Ptooecution  sipport  also  includes  the  Asset  Forfeiture  Office  which  was  created  in  June  1983  throu^  a  reorganization  of  the  criminal  Divisicn.  The 

reeponaibilltiea  of  this  Offloa  include  the  conduct  of  civil  and  criminal  aaaet  forfeiture  litigation,  the  developaent  of  policies  which  incorporata 

asset  forfeiture  into  an  cverall  law  enforoaoent  progiam  and  the  ijyrpvewent  of  existing  practices  regarding  the  aanagenent  of  seized  and  forfeited 

eissets.  Forfeitures  are  an  iiportant  part  of  law  enforoenent  because  forfeitures  allow  the  GoverniBent  to  oonfiacate  property  that  laMbreakers  use  to 

cxxmdt  crimes,  e.g. ,  the  airplanes  and  boats  they  use  to  aaaggle  narcotics  Into  the  country  and  the  cash  they  use  to  buy  drugs  for  resade.  By  ranoving  ^ 

this  working  capital  fren  crimlmla,  forfeitures  sake  it  more  difficult  for  lasA^reakers  to  operate.  By  seizing  the  fruits  of  crima,  e.g,  the  stocks  — ^ 

and  bonds  purchased  with  Boney  traosable  to  drug  sales,  or  a  business  acquired  by  a  pattern  of  racketeering  activity,  forfeitures  further  deter 

lawbareaking  by  taking  the  profit  cut  of  crise.  Forfeiting  criminal  profits  also  prcnctes  juatioe,  because  criminals  should  not  grow  rich  fren  their 

violations. 

xr>nr»ii  Isfiaents  and  Vtorkload:  A  quantitative  aLBsary  of  the  Proseoition  Support  workload  is  preaertted  in  the  following  tables: 


Ham 

Requests  Rending,  Beginning  of  Year . 

Requests  Received . 

Requests  Closed . 

Requests  Rending,  Bid  of  Year . 

U.S.  Extradition  {EmoIubIvs  of  CXXGTT  Related  Requests) : 

Requests  Finding,  Beginning  of  Year . 

Requests  Received . 

Requests  Closed . 

Requests  Rending,  End  of  Year . 


1252 

122fi 

1221 

Change 

Base 

IMI 

Request 

lOTl- 

341 

298 

308 

35 

343 

34  3 

147 

200 

225 

15 

240 

240 

190 

190 

190 

5 

195 

15 

210 

290 

308 

343 

45  - 

388 

-  15 

373 

330 

212 

275 

114 

389 

389 

235 

351 

395 

65 

460 

460 

353 

288 

281 

14 

295 

50 

345 

212 

275 

389 

165 

554 

-  50 

504 
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fwgiqn 

Roq^iests  Bendlngi,  Begirdrvl/ig  of  Year . 

Recfiests  Reoelved . 

Reqkjests  Closed . 

Ftoquests  Pending,  Bid  of  Year . 

U.S,  Legal  Assistanoe  (Exclusive  of  OCEETF  Related  Requests) : 

Requests  Pending,  Beginning  of  Year . 

Requests  Rooeived. . 

Requests  Closed . . . 

Requests  Pending,  Bid  of  Year . 


1989 

1229 

1991 

OancB 

Laval 

Raquaat 

430 

465 

530 

95 

625 

625 

237 

265 

295 

40 

335 

. . . 

335 

202 

200 

200 

15 

215 

25 

240 

465 

530 

625 

120 

745 

-  25 

720 

397 

454 

602 

238 

840  , 

. . . 

840 

195 

317 

427 

13 

440  ^ 

. . . 

440 

138 

169 

189 

16 

205 

25 

230 

454 

602 

840 

235 

1,075 

-  25 

1,050 

Matters  can  be  considered  pending  beca\jse:  the  fugitive(s)  has  not  been  located;  we  are  waiting  for  the  requested  infomtlcn;  or  intariB  legal 
prooeedings  have  rot  been  ooncluded.  The  inforuation  on  pending  matters  is  now  available  as  a  result  of  the  ijtplerantation  of  a  detaytaoe  ayvteai  to 
capture  this  inforwitlcn. 


Iten 

Witness  iBMUiltlee  iBaL>ed . 

¥01/Ph  Requests  Processed . 

Title  III  Applications  Rerviswed . 

Osnesnnual  Wiretap  Applications  Reviewed. 

Video  Monitoring  Requests  Reviewed . 

Other  Witness  Matters  Reviewed . 

Witness  Security  Mstters  Reviewed . 

Witness  Security  Applications  Received... 
Witnesses  AcoefAed  in  Prc^«ction  Prograoi. 

Prisoner  Transfer  Requests  Reviewed . 

Prifioners  Transferred  . 

Prisoner  Ocvert  V:i:ivitiea  Reviewed . 

Gajitillng  Registrations  Reviewed  . . 

Victiji  OcaipcnBation  Msttere  Received . 


1969 

199Q 

1221 

4,496 

5,000 

5,100 

350 

1,212 

1,312 

1,450 

766 

850 

1,000 

70 

1,016 

1,100 

1,200 

64 

931 

950 

1,100 

77 

2,655 

2,750 

3,118 

-147 

2,856 

2,930 

3,190 

220 

297 

270 

427 

26 

192 

250 

400 

24 

250 

300 

350 

20 

146 

200 

250 

18 

141 

190 

210 

20 

754 

1,000 

1,200* 

143 

150 

204 

14 

.1222. 


Base 

lavel 

Change 

Request 

Lafwl 

5,450 

5,450 

1,450 

1,450 

1,070 

1,070 

1,284 

1,284 

1,177 

1,177 

2,971 

2,946 

3,410 

3,410 

453 

393 

424 

364 

370 

370 

268 

268 

230 

230 

1,200* 

200 

1,400* 

218 

218 

•  These  are  »lnij«ji  fic^ires,  and  easiaBe  that  no  additicnil  States  will  pass  legislation  oarriatinj  Federal  regiatration  in  1990.  In  the  post,  each  tlM 
a  new  State  ptmUgates  such  legislation,  registration  figures  have  increased  20  peroent. 
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Ittn 

Forfeiture  caoes  flead  pnxwcutigpal ; 

Pending,  beginning  of  year . 

Opened . 


Closed . 

finding,  end  of  year. 


Pending,  beginning  of  year. 
Opened . 


Closed . 

Pending,  end  of  year. 


i»3L. 


1989 

1990 

1991 

Change 

Bass 

Level 

Onoas 

Raquest 

23 

6 

15 

10 

25 

. . . 

25 

55 

11 

60 

60 

60 

38 

2 

55 

. . . 

55 

. . . 

55 

40 

15 

25 

5 

30 

30 

561* 

1,387 

2,859 

1,524 

4,383 

4,383 

1,643 

2,178 

2,540 

550 

3,090 

3,090 

1,017 

706 

1,016 

220 

1,236 

1,236 

1,387 

2,859 

4,383 

1,854 

6,237 

. . . 

6,237 

*  AFD  currently  has  available  woriclood  figures  that  tie  to  a  calendar  year;  tbws,  fl<}ure8  for  fiscal  year  1989  were  extrapolated  at  a  oonstructod 
basis.  A  more  accurate  fiscal  year  dccxxnting  should  be  available  by  the  tijne  of  th:  Congressional  subndssion. 


An  equitable  sharing  case  oonsists  of  one  or  aore  assets  involved  in  a  judicial  fcprfniture.  Ihe  cases  are  mAiltted  to  APO  by  U.S.  Attorneys'  Of  floes. 
Each  asset  in  an  equitable  sharing  case  is  the  subject  of  a  request  nade  by  at  least  one  state  or  local  law  cnforaeBont  agency  to  receive  an  equitable 
share  of  the  proceeds  of  that  asset  when  forfeiture  is  final.  Many  assets  are  the  sihject  of  requests  for  equitable  sharing  ty  aoce  than  cne  state  or 
loc^d  agency.  Thus,  cases  iwy  involve  several  "recjueets."  Cases  currently  averatge  !>  requests  per  case.  FOr  the  four  sonths  to  the  end  of  Auc^ist 
1990,  AFO  opened  an  average  of  960  requests  per  month  and  cloeed  an  average  of  629  requests  per  month.  A  request,  camot  be  closed  mtil  the  law 
enforoenent  agency's  request,  the  rooennendation  of  the  federal  law  enforoeBcnt  argency  and  U.S.  Attorney's  Office  regarding  aharing,  and  the  final 
order  of  forfeiture  by  the  court  are  sutnitted  to  APO.  Requests  remain  pending  whiles  any  one  of  these  itass  has  not  yet  been  s^iDmltted. 


Item 

Petitieng  for  Ranisgicn 
or  Kitiqation  of  Forfeiture 

Pending,  beginning  of  year . . 

Opened . . 

Closed . 

Pending,  end  of  year . 

Offers  in  Oorpremise  Reviewed...., 

Review  of  Attorneys'  Pees  Matters, 
Training  Seminars . . 


1989 

1229 

1991 

Change 

270 

245 

-  30 

340 

200 

30 

340 

200 

230 

270 

245 

215 

25 

25 

30 

45 

55 

5 

3 

8 

10 

_ 1222 _ 

Base  Request 

level  Change  Level 


215 

.  .  215 

230 

230 

230 

230 

215 

215 

30 

30 

60 

60 

10 

10 

APO  serves  as  the  general  counsel  for  all  forfeiture  matters  oonoeming  the  Deparonent.  In  the  areas  of  domestic  and  International  forfeiture,  APO  not 
only  provides  legal  opinions  and  advice  on  strategy,  it  prrvidea  litigation  suiport,  conducts  training,  publishes  and  ipdates  the  forfeiture  sanual  and 
other  refeiwoe  materials,  publlaftes  a  monthly  caselaw  update  and  bi-monthly  nmmletter,  develops  and  recemnends  policy  and  procedure,  develcps  and 


to 
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disseminates  generic  pleadings,  operates  a  brief  bank,  and  processes  equitable  sharing  requests,  petitions  for  remiss tofv‘*Atigat ion,  settlenenta,  and 
RICX)  ^^nd  attorney  fee  forfeiture  approvals.  AFD  also  acts  as  liaison  for  the  Department  with  oth^  entities  in  the  forfeiture  effort  in  the  United 
Stats  and  abroad. 

m  1989,  the  Department  forfeited  about  S600  million  in  property  used  in  or  derived  from  crimihal  activity.  This  represents  a  twenty-fold  increase 
over  the  $27.2  million  forfeited  during  1985.  Of  tlwt  $600  million,  about  $174,  million  was  sl^ed  with  State  and  local  law  enfoixsnent  agencies.  Ihe 
projection  of  $470  million  in  forfeited  property  for  1990  is  close  to  being  realized.  The  180  forfeiture  attorneys  146  seaport  personnel  hired  as 
a  result  of  the  Anti-Drug  Abuse  Act  of  1909  have  materially  bolstered  the  Depaitnwnt's  forfeituie  effort.  In  1990,  eiq^  forfeiture  training  seminars 
wore  conducted  by  APO  for  approximately  580  i>°partinent  attorneys  and  support  personnel.  This  acoerplishment  and  a  oorparable  training  program  in  1991 
will  eiVvlnce  the  proepect  of  even  greater  suocet.c  in  the  forfeiture  effort  in  1992. 

Savings  and  Loan  Fraud  -  Forfeiture  will  be  a  cGrpanicn  firvuxrial  sanction  to  restitution  and  fines  as  nany  investigations  now  underway  in  the  savings 
ard  loan  fraud  cases  cone  to  fruition  in  1991  and  1992  Aft)  will  continue  its  role  as  trainer  of  attorneys  working  these  cases,  and  will  carry  on  its 
litigation  support  role  in  the  forfeiture  aspacts  of  these  cases,  a  service  which  Aft)  is  unicpely  t^lified  to  provide.  This  is  a  growth  area  for  1992 
in  Aft). 

!ntematior«l  Forfeiture  -  Aft)  has  hired  two  Special  Counsels  to  the  Direocor  for  International  Forfeiture  Matters  because  of  the  rapidly  increasing 
activity  in  the  seizure  and  forfeiture  of  assets  Iccvited  outside  the  United  i:tates.  In  1992,  AfD's  workload  in  international  forfeiture  is  projected 
to  increase  dramatically  as  more  field  personnel  beccire  ^Klopt  at  locating  assets  abroad  and  seeking  the  support  of  Aft)  in  acoonpl ishing  forfeiture  and 
sharing  with  foreign  law  enforoement  agencies. 

Equitable  Sharing  Recfiests  -  AK>  einticipates  increased  activity  in  its  workload  of  sharing  requests  in  judicial  forfeitures.  As  the  bar  is  becoming 
more  active  in  contesting  forfeitures  judicially,  AFO's  workload  in  this  area  will  likely  continue  to  increase.  This  is  so  despite  the  August  20,  ^ 

1990,  statutory  chauige  raising  the  limit  on  administrative  forfeiture  from  $100,000  to  $500,000  for  most  property  and  Baking  all  nonetary  instinnentB  <3 

subject  to  administrative  forfeiture. 

Forfeiture  of  Attorney  Ftees  ••  Recent  SApreme  Court  decisions  ipheld  the  ri^t  of  the  United  States  to  forfeit  attorney  fees  if  it  can  be  shown  that  the 
transaction  generating  the  fees  was  fraudulent  or  a  sham  or  that  the  attorney  had  reason  to  know  the  assets  used  to  pay  the  fees  were  subject  to 
forfeiture.  While  the  Department  is  proceeding  conservatively  in  this  area,  increased  awareness  of  the  a^^ilability  of  tiis  sanction  fjn  the  part  of 
Goverment  attorneys  will  undoubtedly  cause  APO's  work  to  grow  in  1992  regeirding  the  attorney  fee  issue. 

AFO's  staff  has  r*3oently  been  reconstituted  with  attention  to  appointments  consistent  with  the  emerging  mission  of  APD  as  general  oounse.1  in  the 
(oonterporary  sense  of  the  term.  More  than  a  provider  of  legal  advice,  APO  lias  became  and  will  continue  to  develop  into  1992  as  the  one-stop  source  of 
infomation,  including  policy,  practice,  and  strategic  thinking,  as  well  as  a  reliable  provider  of  hands-on  and  other  SA;ppc»rt  to  tdie  rest  of  the 
Department  and  to  the  asset  forfeiture  ooriTunity  at  large. 

During  the  past  year,  the  Office  of  International  Affairs  oontirwad  with  its  piTDgram  of  negotiating  new  treaties,  primarily  extradition  and  mutual 
legal  assistance  treaties,  'ihe  Office  ocrplcted  a  six-year  effort  to  replace  the  e)ctradition  treaty  with  Switzerland,  and  signed  a  MemoranAm  of 
Understanding  with  the  Swiss  clarifying  the  existing  MJtual  Assistance  Treaty.  The  process  of  replacing  outmoded  extradition  treaties  and  negotiating 
new  imitual  assistance  agrearents  continues  as  resources  penuit.  Supplotental  extradition  treaties  were  neejotiated  with  Oueda,  the  Federal  Republic  of 
Gemany  and  Spain.  OIA  attomeya  participated  in  the  Council  of  Europtj's  imUtilateral  negotiation  of  a  judicial  assistance  treaty  and  the  new 
Multilateral  Convention  of  Narootics  (siepwd  by  the  Attorney  General  during  Deoerber,  in  Vienna,  Austria).  Six  previously  negotiated  mutual  legal 
assistance  treaties  (Canada,  Mexico,  Bahaoras,  Cayiren  Islanos,  Belgium,  and  Thailand)  were  reported  out  of  the  Senate  Foreign  Relations  Oermittee  and 
ratified  by  the  ful)  Senate.  These  treaties,  especially  those  with  Canada  and  Mexico,  are  expected  to  produce  an  enormous  increase  in  workload. 
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Further,  the  MLAT  with  the  Chywan  Islvrfs  will  be  extended  to  ether  Uhl  ted  Kirigdo*  Qiribbean  dependencies.  The  Attorney  General  and  ether  Deparbeent 
principals  will  cjontiriJe  to  draw  heavily  on  OIA's  expertise  in  UTterrvitionai  affairs  vtien  preparing  to  partlcipetia  in  intemati'nal  law  enforoeMnt 
oonferenoes. 

Section  <702  of  the  Anti-Orjg  Abuse  Act  of  1988,  the  "Kerry  Aaentdeent , "  directs  the  Secretary  of  the  Treasury  to  "seek  to  enter  into  and  further 
ooeperative  efforts,  voluntary  infornaticn  exchanges,  the  use  of  letters  rogatory,  and  autual  legal  assistance  treaties  "in  order  to  curtail 
international  currency  transactions  involving  the  proceeds  of  narcotics  trafficking.  OLA  has  been  asked  by  Treasury  to  participate  in  these 
negotiations.  Section  4605  of  the  International  Haroctics  Control  Act  of  1988  directs  the  Secretary  of  State  "to  place  greater  eaphasls  on  updating 
extradition  treaties,  and  on  negotiating  mutual  legal  assistance  treaties,  with  major  illicit  drug  producing  ooLrrtries  and  aajor  di\*g  transit 
oountrir^.'*  TVo  KLAT^  (with  Nigeria  and  Jamaica)  have  been  negotiated  and  signed,  but  not  yet  entered  into  force  and  will  further  increase  workload. 

The  Office  was  able  to  provide  prosecutors  with  expert  advice  and  assistance  on  nunorous  occasions.  Several  of  the  most  noteworthy  InstanoeB  Included 
the  assistance  previdod  to  U.S.  Attorneys  Offices  ckiring  pretrial  motions  in  the  cases  l/Tvolving  General  Noriega,  assistance  prwided  to  the  U.S. 
Attorneys'  Offices  in  the  investigation  of  the  death  of  CEA  Agent  Ehrlque  Csmerena,  and  the  assistance  provided  to  the  rederal  Republic  of  Gemany  in 
the  acquisition  and  preservation  of  evidence  for  the  Kanwdei  trial.  OlA  also  devoted  substantial  rescuroes  to  requests  for  international  aaaistanoe 
related  to  the  Iran/Oontra  and  Marcos  investigations. 

The  Office  also  handled  a  nurtDer  of  signiflcarjt  cases  involving  the  return  of  fugitives  to  the  United  States  by  way  of  extradition,  including:  Raul 
Vivas,  a  Rajor  money  launderer  identified  in  the  PolarCap  investigation,  fren  Uruguay;  ten  Colcnbians  involved  with  Ct>l<sbian  drug  organizations 
(54  provisiorvLl  airrest  requests  have  been  Bade  to  Oolempia  since  August  1989) ;  and  defendeunts  froB  Aslan  oountrles,  especially  Hong  Kong,  in  ocaplex 
irvestigations  (e.g.  Operation  Barrboo  Dragon,  D.D.C.,  Operation  Seahorse,  N.D.C.A.;,*  Linda  Leary  and  her  two  senr.,  F^ul  and  Richard  Heilbrum,  who 
operated  one  of  the  largest  drug  trafficking  operations  in  Indiana,  fron  Austria;  Adnan  Mohamad  IQvishcggi,  returned  fren  Switzerland  to  stand  trial  in 
the  Scuthem  District  of  New  York  for  nail  fraud,  obstruction  of  justice,  perjury,  and  racketeering;  Skender  Krasniqi,  returned  to  Cbok  County, 
Illinois,  from  ^<^ien  for  tne  surder  of  a  Deputy  Sheriff;  and  Gabriel  7*ntoruo  Taboada,  returned  to  South  Carolina  freo  ^Itzerland  for  the  ijiportation 
of  wer  1000  pounds  of  cocaine. 

The  Office  further  handled  the  extradition  froB  the  United  States  to  other  countries  of  several  IntematicrvUly  signlflOant  fugitives.  Including  Oen 
Yin  Choy.  Hong  Kong  requested  the  extradition  of  this  fomer  bank  director  who  fled  to  the  United  States  shortly  before  Hong  Kong  authorities 
discovert  firancial  irregularities  that  cost  ehareholders  of  his  bank  millions  of  dollars.  OIA  litigated  the  second  phase  of  the  case  after  Oen's 
first  unsuccessful  trip  to  the  Sipreine  Ocurt.  He  is  now  in  Hong  awaiting  triad.  OIA  also  centimes  to  prwide  support  to  the  Southern  District 

of  New  York  in  (.ursuing  the  extradition  of  two  alleged  Sikh  terrorists  sou^  by  the  Indian  gevemnent  on  nidtiple  charges  of  Burtler  and  arsed  robbery. 

The  ijiportanoe  of  olA's  Hobs  office  cPTTiot  be  overlooked.  This  office  eers^  as  an  international  gateway  in  achieving  mjooeaace  vhic#.  otherwiee  would 
not  occur,  fhr  exanple,  in  the  past  el^rceen  months,  three  major  fugitives,  DeMuth,  ChacVick  and  Butcher,  charged  in  separate  multi-cxxsit  etqport 
control  Indictnenta  in  the  united  States,  have  been  extradited  firm  Italy  to  the  United  States.  Tv>o  mors  such  fugitives,  Grandia  and  Van  Amraat  (the 
latter  weuTted  for  unlawful  export  of  BUfftanJ  gas  precursors)  have  been  arrested  and  are  now  the  ftjbject  of  extradition  prcx»edings  in  Italy.  The 
DeMuth.  Chadwick  and  Butchep  cases  are  the  only  successful  extraditions  frcmi  European  civil  law  oountries  for  export  cxntrol  violations  and  repteoent  a 
significant  brealcthrou^  in  the  Department's  export  control  prosecution  program.  Beyond  represeiftm^  an  extraordinary  precedent  in  Italy,  they  ^dso 
serve  as  examples  of  the  approiTriateness  of  extradition  for  export  oorrtrol  violations  which  can  be  cited  in  dealing  with  oUier  European  ocuitries  \hich 
have  trextltlonally  beer  less  willing  to  entertain  U.S.  extradition  requests  in  such  msttera. 

iTi  1990,  OIA  will  open  two  new  foreign  offices  in  Hong  Kbng  and  Mexico  City.  Hong  Kcng  was  selected  because  it  serves  as  a  "hub"  city  for  major 
narcotics  money  latnderirq,  servicing  Japari,  Singapore,  Australia,  Thailand  and  the  Riillppines.  Selection  of  Mexico  City  reflects  the  growing  nuntoer 
of  cases  involving  latin  America.  The  benefits  of  establishing  such  offices  will  result  In  more  expeditious  handling  of  extraditions  and  judicial 
assistance  matters.  They  will  ^Llso  be  providing  effective  leadership  direction  to  the  various  law  enforewnent  components  such  as  the  CEA  and  FBI  in 
these  locations  in  developing  stronger  cases  for  proeecuticn. 


TtK  director.  Office  of  International  Affairs,  was  named  as  the  OefjartmefTt's  ooorriinator  for  the  Buropoan  Ooenuiities'  ‘WEVI  Group,  which  the  United 
Stat/js  rvas  found  to  be  the  most  signif iczuit  intematicrvd  organization  devoted  to  fitting  terroriEBa.  OIA  currently  devotes  substantial  reeouroes  to 
obtaining  evidenoe  and  the  return  of  terrorists  for  prosecution  in  tlie  U.S.  (as  in  the  cases,  U.S.  v.  vtani^  and  U.s.  v.  Rashed)  and  to  support 

foreign  prosecution  of  terrorists  (as  in  the  Hapadei  prosecution  in  West  Germany  and  the  prosecution  in  Italy  of  the  Achille  Lauro  hijackers).  OIA 
will  direct  resources  received  in  1990  to  support  this  effort. 

OTA  t/ill  further  increase  resources  used  to  obtain  L^terrational  assistance  in  the  investigation  and  prosecution  of  organized  crime  cases  and  the 
GXi:jadition  of  organized  crime  fugitives.  OIA  is  the  cxx>rdinator  of  the  Italian-Airerican  Wcsicing  Group  eund  expends  considerable  reeouiroes  supporting 
thiit  body's  effort  to  increase  bilateral  cooperation  in  the  fight  aqfainst  traditional  organized  crime.  It  has  taken  leading  roles  in  efforts  being 
tTv>ie  with  regard  to  the  Jamaican  posses  and  Asian  Organized  Crime,  chairing  the  U.S. -Oanaican  Worlcing  Group.  Additiorally,  OIA  coordinates  with,  and 
provides  assistance  to,  the  Drujg  Diforcament  Administration  (DEA),  Federal  Bureau  of  Investigation  (FBI),  U.S.  CUstcns  Service,  and  Federal  proeecujtors 
with  rTogard  to  major  dmig  money  laundering  causes  wliich  are  international  in  scope.  OIA's  involvement  guijnerally  begins  in  the  early  stages  of 
investigation  and  oontinuies  until  all  fugitives  are  extradited,  all  necessary  evideroe  frcm  overseas  is  obtain^,  and  all  forfeitures  eure  ocnpleted. 

OIA  is  also  actively  involved  in  pxxTvidiiig  assista/Koe  with  regard  to  the  many  money  laundering  cases  being  investigated  and  prosecuted  federally  arid  by 
.State  and  loczul  laiw  enforoesnent  officials.  Firally,  resoujroes  will  be  uised  to  fully  urplement  the  U.N.  Drug  Convention  aign^  tjy  the  Attorney  General 
in  December  1988  and  ratified  by  the  U.S.  Senate  in  November  1989. 

While  the  dally  work  which  the  Office  of  Eydoroerent  Operations  (OBO)  pei-forms  is  not,  in  most  irstanoes,  glamorous,  its  investigative  and  prosecutive 
assistance  is,  in  many  cases,  the  sine  gua  non  of  a  successful  proeecuitlcn.  withoujt  the  review  and  approval  of  OflO:  ds  Federal  wiretaps  may  occur;  db 
norpublic  video  surveillance  may  oocuir;  cq  trial  witnesses  My  be  Inrunized;  db  arrests  of,  nor  sujfcpoeruta  to,  the  news  media  may  be  undertaken;  ob 
individual  may  be  admitted  into  the  Witjness  Protection  Prograra;  qb  oovert  activity  involving  Federal  prisoners  may  be  undertaloen;  db  Federal  grand  juiry 
information  may  be  ^vurad  with  state  or  local  law  enforcement  agencies;  db  seeirch  warrants  nay  be  issued  against  disinterested  third  party  ph^^lcians, 
lawyers  or  clergyman;  D5?  subpoerets  may  be  issujed  to  nontarget  attorneys;  db  tax  returns  or  retuim  information  wuld  be  available  in  nontax  cases;  and 
DO  denial  of  a  sujbpoena  to  a  Oepartraent  cnployee  for  testimony  or  records  may  be  issujad.  ^ 

During  1989,  over  750  Title  III  and  ewer  1000  consensual  wiretap  applications  were  reviewed.  By  1991,  additional  increasas  of  32  and  18  percent, 
respectively,  are  anticipated  in  these  categories.  A  sujrvey  indicates  that  over  95  percent  of  targeted  intaroepts  Indicted  were  oonvicted.  In  1989, 
the  Ofticje  ocmplerted  action  on  ewer  1,200  Freedon  of  Information  Aot  (FDIA)  and  Privacy  Act  (PA)  reguiests;  an  incraase  in  vorkload  of  19  perosnt  Is 

expected  by  1991.  In  1989,  the  Office  of  Ehforoe*#ent  Operations  (000)  received  and  prooeased  in  excess  of  6000  matters  relating  to  the  Witness 

Secuirlty  Program.  These  Mtters  ranged  from  applications  (297),  to  witness  secsirity  matters  (2856),  to  witnesses  accepted  in  the  program  (192).  The 
Office  is  also  available  to  assist  the  more  than  18,000  program  participants  at  any  time,  as  is  ccnslstent  with  the  Department's  oontiming  obligation 

CO  protected  witnesses.  In  1989,  146  prisoners  were  transferred,  ujp  39  percent  from  the  precious  year  and  250  applications  wre  received  and 

processed.  CBO  received  and  revlei«d  in  exxrees  of  143  Victims  Oempensation  matters  In  1989,  a  50  percent  increase  fren  1988.  In  1990  and  1991,  000 
expects  significant  workload  increases  to  result  fren  the  addition  of  800  prosecutors  to  the  United  States  Attorneys'  Offices.  Almost  all  of  these 
resouiroes  will  be  directed  to  the  investigation  and  prosecution  of  crimirkil  matters  and  will  result  in  si<^ficant  worlcload  increases  in  the  witness 
protection  program,  Title  III  afplications  revi^rfed,  prisoner  transfer  requests  received  and  granted  and  in  the  mirber  of  victiraa  ocapensatlcn  matters. 

In  1991,  the  United  States  Attorney's  Office,  District  of  Ooluibia,  in  oonjunctlon  with  the  United  States  Marshals  Service,  Bureau  of  Prlflons,  and  000, 
expects  to  iifplement  a  pilot  pixignim  for  short ’•term  security  services  for  witnesses.  As  a  direct  reepult  of  this  effort,  003  anticipates  that  60  new 
witnesses  will  be  aooe|:ted  in  the  progian.  The  new  resources  received  in  1991  will  be  used  to  process  these  individuals  emd  their  families. 
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Pnxn-aa  Qianoes;  Progran  lncreaa«s  tcH^allng  23  positions,  11  worfcysars,  end  $2,435,000  are  raquestod  for  ths  Proasoution  Si^pport  ptxgiw  arss, 
including:  10  poslticxis,  5  workyears,  and  $965,000  for  the  Offios  of  Intemstional  ^falrs,  $375,000  for  tha  Aasst  Ptrtsituri  Offios,  and  13 
positions,  6  worlcyears,  and  $609,000  for  ths  Office  of  a^oiacaent  Operations.  Additional  resources  are  also  Inclxded  to  cover  purchMss  daferred  in 
1991  due  to  the  rwfiirad  absorption  of  one-half  of  the  1991  pay  increase,  increased  facilities  security,  and  incrsssed  usage  of  legal  reaeaiTh  data 
base  eysteas. 


The  Office  of  Intemstional  Affairs  Is  proposing  to  establidi  a  field  office  In  erussels.  ETusaels  appears  to  be  the  city  momt  llMy  to  serve  as  the 

"capital*  of  the  Burqpean  oceeanlty.  It  is  also  likely  to  be  the  pereanent  eite  of  the  Trevi  Secretariat,  aetabliehed  for  tlw  purpose  of  plamlng  and 

ij^laecnting  arti-tiOToriMi  strategies.  &itabl litfiing  sucti  offices  would:  eaqpedita  extradition  and  judicial  aasistanoa  astters;  reinforoa  close, 
ooqpexetive  relationelrlps  with  foreign  law  aiforoaeant  persomel;  provide  for  better  international  cooperation  in  joint  Inveatigatiora;  and  represent  a 
strcxig  syebolic  ssnlfestation  of  Uiitad  Statee  ooncern  and  interest,  particularly  in  drug  enforcesent  sattere. 

Additionally,  OIA  requires  af#>anuad  reaouroes  to  teepcrd  to  increased  workload  stsMaing  fros  Defense  procui— nt  fraud  invest Igat ions  and  prosecutions. 

OIA  oontinuM  to  invest  sOtatantial  resources  in  oMaining  assistanoe  fraa  other  oountrios,  (for  esooeple,  Switserland  and  UUtad  Klngdcai)  on  bahalf  of 

tha  Inwtigstore  and  proeecxjtora  working  on  Defense  procuraaent  fraud  cases.  Kiile  the  resouroee  dwctad  to  these  proseoutla's  bf  Ukiitsd  States 
Attormye'  Offices  have  increaasd,  resulting  in  eaparded  dnaands,  OIA'S  resources  have  reHsined  oonatant.  Additional  reacuroes  are 
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neokd  to  oontiiue  the  cvrrent  level  of  styport.  OIA  also  reqaijnes  additional  resouioes  to  meet  incxeasiif^  darards  in  <±tainir^  international 
assistance  in  the  investigation  and  proeecotion  of  organized  crime  cafaes  and  the  extradition  of  organized  crise  fugitives  arri  to  oontijmje  to  be 
responsive  to  increasing  demands  placed  on  it  by  its  participation  in  veu-ious  working  groups,  such  as  the  Italian-American  Working  Group  and  the  U.S.- 
Jasaican  Working  Groip. 

The  Asset  Porfeiture  Office  requires  $375,000  to  su^rt  the  expenses  associated  with  the  EBCW  contract.  EBON  is  the  contractor  ptwiding  data  entry 
support  and  analyses  to  the  Equii  table  Sharing/ Pet  it  ions  for  RerdssioiVMitigation  Program.  This  amount  reflects  1990  base  funding. 

Increases  for  the  Office  of  Ehforoement  Operations  are  required  to  meet  workload  dejwris  in  several  areas;  electronic  surveillance,  witness 
protection,  prisoner  transfer,  and  manageiaent  support.  Electronic  surv-eillanoe  requests  cxntinue  to  increase.  By  1991,  inci-eases  of  32  and  18  percent 
are  anticipated  in  the  nurters  of  Title  Ills  and  cxansercual  wiretaps,  respectively.  This  trend  is  expected  to  continue  into  1992.  Tb  respond  to  this, 

2  attorneys  and  1  sipport  staff  are  recfjired.  Tc  ackiress  the  grewth  in  workload  anticipated  in  the  Witness  Protection  and  Prisoner  Transfer  Prograre, 

3  security  specialists,  1  paralegal,  and  3  support  personnel  are  required.  Increases  are  expected  to  resu'lt  from  the  addition  of  hundreds  of  new 
prosecutors  and  investigators  in  1990  which  will  result  in  corresponding  rec^iests  for  use  of  Federal  prisoners  in  ocvert  axrtivities.  Also,  the  nunPer 
cf  witnesses  requesting  protection  and  requests  for  prisoner  transfers  are  expocted  to  grow. 

Also  included  are  program  enhanoemerts  totaling  $48('»,000  to  oc^■er:  purchases  of  Project  F/GIE  system  upgrades  deferred  in  1991  due  to  the  required 
absorption  of  cne-half  of  the  1991  pay  increase  ($1117,000)  ;  increased  costs  ($87,000)  for  use  of  legal  research  data  base  systOTB,  JURIS/ LEXI  S/West  law; 
and  increased  costs  ($212,000)  associated  with  enhanced  building  security.  Security  concerns  have  escalated  with  the  Division's  role  in  drug 
enforcement  and  other  violent  crime  initiatives.  The  Division  requires  funds  to  enhance  guard  service  at  the  Bond  Building  aixl  its  new  satellite 
facility  (currently  being  procured)  as  well  as  to  secure  the  Bond  Building  garage  and  ground  floor. 


00 
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Onjaniaation:  Qrifllnftl  Pivigi^n 


Decision  Unit:  Prosecution  5^coort  ~  2  CFK30 


RecMest  Level 


P03 

W3( 

Amount 

IFCsitions  by  Type 

Attorney 

6 

3 

$  328 

Paral6(^ 

4 

2 

143 

Socuiity  Specialists 

3 

1 

51 

Systems  Prugi  awwer 

1 

1 

25 

Systems  TVchnician 

1 

1 

14 

Clerical 

8 

_ U5 

Subtotal 

23 

11 

676 

Travel /Transporta  t  ion 

162 

Litigation  Expenses 

38 

Eguiprent  Rentals 

62 

GSA 

98 

00 

Other  Serv’ices 

965 

Or 

Suppl  ies 

57 

Equipnent 

■f  t-1 

_ 322 

Subtotal 

1,759 

Total 

^23 

2,435 

Pgggrlptign  9t  <JPrt  JbMtg 

significant  costs  for  these  activities  are  associated  with  the  establ ishnent  of  a  foreign  office  in  Brussels,  BelgiiM,  and  to  si^ijport  the  EBCN  data 
entry  contract  utilized  by  the  Asset  Ftxrfeiture  Office,  ^klitionally,  there  2ue  significant  one-time  costs  to  ecfilp  the  positions  reguested. 
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Justification  of  Pnxnraa  and  Perforunnce 
crmlnftl  PlviBlon 

Salftriw  and  Expenses.  General  Legal  AcUvlUes;  15-0128-0-752 
CMid  &g>lQitation  are!  Obscenity  Section  -  20^50 


Lonq-Range  Goal:  To  eliminate  tl»  prockjction  a.id  distribution  of  child  pornography  and  hard-oore  obscene  material  throu^  the  prosecution  of  Bsjor 
puzveyors. 

Major  Obiecti\*es; 

To  prosecute  major  producers  and  distributors  of  obscene  irsterials  nationwide. 

To  coordinate  investigations  and  prosecutions  of  child  sexual  exploitation  networks  emd  to  s^fjervise  the  investigation  of  ailti -district  child 
pornography  cases  for  the  purpose  of  achieving  consistent  and  effective  results. 

To  iirplement  the  priority  of  obscenity  prosecutions  set  by  the  Attorney  General  by  working  closely  with  the  U.S.  Attorneys'  Offices. 

To  oontirwe  to  provide  necesscuy  assistance  as  required  to  federal  and  local  prosecutors  by  maintaining  a  staff  of  attorneys  with  uiique  talwits  ani 
expertise  in  the  aurea  of  obscenity  and  child  pornography  prosecution. 


To  analyze  and  respond  effectively  u.  Congressional  proposals  for  legislation  in  this  area  which  affect  the  siiDstance  or  procedure  of  the  enforccBent 
of  cjbsoenity  or  child  sexual  exploitation  laws. 

To  supervise  eind  biplenent  the  policies  of  law  enforoenent  in  this  area. 

Base  PrcqraPL Description;  The  child  Exploitation  and  Obscenity  Section  prosecutes  major  proAx^ers  and  distributors  of  ctooenity  and  child  pomografhy, 
coordinates  multi-district,  multi-defendant  investigations  into  obscenity  and  child  pornography,  ancJ  provides  exh/ioe  to  U.S.  Attomcjys'  Offices, 

Federal  law  enforoonent  agencies,  and  ipcn  recfjest,  state  law  enforcement  ager>ci«. 

AoocyTplishPeots_ftnd  ^rkload:  The  recent  experience  and  projections  for  the  future  with  regard  to  litigation  for  Jhich  the  Child  Exploitation  and 
Obscenity  Section  is  directly  responsible  are  simmarized  quantitatively  in  the  following  table; 


_ 1992 _ 

Base  Request 

im  13SQ  im  Change  Igvel  <3ams  Level 

Matters; 

Pending,  beginning  of  year .  23  73  57  ...  57  ...  57 

Opened .  55  59  50  10  60  ...  60 

Closed .  5  75  50  -  10  40  ...  40 

Pending,  end  of  year .  73  57  57  20  77  ...  77 


00 

a> 
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caeeg.aead  prigg^xitigpl: 

Pending,  beginning  of  year . 

Opened . 

Closed . 

Pending,  end  of  year . 

Disposition  of  defendants 
in  cases  litigated: 

Convictions . 

Aocfjjttals/dismiBsals . . . 

other  dispositions  {transfers  to  U,S.  Attorneys,  deaths) 


11 

5 

47 

7 

54 

54 

5 

60 

25 

5 

30 

30 

11 

18 

18 

7 

25 

25 

5 

47 

54 

5 

59 

59 

16 

18 

23 

7 

30 

30 

In  addition  to  cases  in  which  Section  staff  ’were  directly  involved,  indirect  staff  involvenent  with  cases  handled  by  D.S.  Attorneys'  Offices  increased 
drajwtical ly.  Total  federal  child  sexual  exploitation  cases  filed  nationwide  in  1989  were  255  (IVOI;  of  1988  figures)  and  total  federal  adult  obscenity 
oases  filed  in  1989  were  120  (324%  of  the  1988)  figures. 


Ihe  Section  was  formed  in  1987,  and  in  its  initial  two  years  devoted  a  great  narry  resources  to  training  Federal,  State  iuid  local  pixjsecutors  in  the 
enforcement  of  obscenity  laws  and  to  passage  of  legislation.  It  also  participated  heavily  in  the  first  obsoenity-based  RIOO  prosecution  of 
pomographers  which  resulted  in  oorrvictions,  and  coordinated  najor  natiorwide  Postal  Service  and  Custore;  child  pornography  invest igatiore.  However, 
since  the  beginning  of  1989,  the  Section  has  turned  its  attention  almost,  exclusively  to  prosecution.  Ihe  Section  is  targeting  the  rrajor  mail  order 
distributors  of  obscenity  and  the  major  producers  and  distributors  of  obscenity  who  supply  the  retail  outlets  nationwide. 

Ihe  Secticn  continues  to  give  advice,  to  Federal  and  State  prosecutors  pursuing  obscenity  ^md  child  sexual  exploitaticm  irrvestigatiorB  and 
prosecutions.  A  reservoir  of  expertise  in  these  areas  resides  within  the  Section  and  is  oomonly  dispatched  to  aissist  prosecutors  arourri  the  country. 
The  Section  attorneys,  hewever,  also  spend  a  majority  of  their  time  preparing  cxrplex  obscenity  cases  for  trial.  The  enphasLs  on  prosecution  is  in 
acoordanoe  with  Attorney  General  Thornburgh's  statements  both  to  citizen  leaders  and  to  all  P.S.  Attorneys  that  the  prosection  of  obscenity  and  child 
sexual  exploitation  is  a  priority  of  his  administration. 


The  following  are  some  aooorpl ishments  of  tJie  Section: 


—  A  RlOO/obsoenity  indictment  against  Reuben  Sturman  and  four  of  his  associates.  Sturman  siras  identified  by  the  Attorney  General's  Ccraidssion  on 
Pomograp^  eis  perhaps  the  world's  Izugest  distributor  of  obscene  TMteriails.  The  trial  is  set  for  July  1990  in  the  District  of  Nevada  (Las  Vegas) . 

—  Project  PDst  Pom,  a  project  designed  to  prosecute  major  j«il-order  distributors  of  obsoene  videotapes  and  nagazines,  has  yielded  groat  success.  Tb 
date.  Post  Pom  has  produced  38  convictions  in  IB  districts  with  no  cases  lost  or  dismissed.  Several  indicted  cases  are  pending  trial,  and 
investigations  of  major  mail-order  oerpanies  still  operating  are  being  pursued. 

—  New  legislation  passed  by  Congress  to  amend  the  dial-a-pom  statute  has  created  b.ao  new  areeis  of  woric:  investigation  for  purposes  of  prosecution  of 
dial-a-pom  p.irveyors,  and  assistance  in  the  defense  of  challenges  to  the  const itJtionaiity  of  the  new  4al-a-pom  statute  around  the  oountry  (six 
lawsuits  to  date) . 


—  Initiation  of  investigation  into  the  production  and  distribution  of  obsoene  rraterialr  by  those  major  oonpanies  based  in  Ids  Angeles  that  aooount  for 
the  majority  of  obscenity  in  every  city  in  the  oountry.  To  date,  23  search  warrants  :or  the  seizure  of  obscene  naterials  and  boc4cs  and  rooords  have 
been  executed  in  Los  Angeles. 


to 

00 
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—  The  oonvicticn,  l^y  guilty  plea,  of  reputedly  the  largest  iBail-ortlex  pomografiiet  Lri  the  oomtry;  Karl  BrusaAl  and  his  cxMfxiny  Ventures,  Inc. 

In  addition  to  pleading  guilty  in  five  federal  districts,  Brussel  agreed  to  go  oat  of  bu-'inoas,  pay  a  $900,000  fine,  and  aerve  a  jail  ter»  of  one  v-ear. 
The  prosecutior  was  part  of  Project  Ftist  Ft>rn. 

—  The  conviction  of  J^in  Gotteaaan  (X-Citaecnt  Video),  a  eajor  distributor  of  ofcecene  materials,  for  the  distribution  of  filn  with  Traci  Lords,  an 

(.rderage  porn  star  who  wew-  15  and  16  years  old  at  the  time  of  the  production  of  over  100  movies. 

Sere  current  and  ongoing  priorities  of  the  Section  include: 

—  The  direct  LnvolvrTnr>nt  of  the  Section  in  responding  to  F^BI  and  U.S.  Attorneys'  Off.'oes  requests  to  rwvage  ^url  ooonJinate  child  pornography  euxl  child 
ceKual  exploitation  cases  ti«t  involve  rultiple  distric'ts,  niltiple  do fencl\nt.s/ targets,  arrJ  novel  issues; 

—  FVirsu^rK  to  ne-r-  legislation  put  into  effect  in  Noverher  1388,  the  initiation  of  investigations  of  the  transnission  of  obscenity  via  satellite  or 
cable; 

—  Only  a5«istanne  to  fock?i-al  and  state  prosecutors  or  isijues  of  nbsormry  and  child  pornoqrafhy  proserut ions,  including  fa^plying  pleadings, 

revir^ing  plavlings  and  ECk\rrin  warrants,  and  w^jrV.ing  on  trial  prrpkirat  lorsr  artJ 

—  RIOD  proeocut  ion  of  LCJ^-oont rolled  obscenity  distritjutors. 


to 

00 

00 
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(DollarB  in  thousArds) 


Or^izat  ion: 


Decision  U\it: 


Trefv«  1  ATraneporta  1 1  on 
Other  Services 
Total 


Resouroes  for  the  required  afaecrption  of  one-half  of  the  19^1  pay  increase  will  allow  adequate  base  fVrdinq  for  travel.  Other  cnsta  are  for  Increased 
use  of  available  legal  research  dita  beae  systens. 
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J^gtifictttlon  of  ProoM  and  Perfcananoe 
Crialniil  Divlui/Tn 

Salaries  and  Etaomea.  Cmm\  lm\  Actlvltiee:  l&-0128-Q-‘752 

Mgtfwagnsfit  jaalj . 


Irmct-Rancw  Goal;  'To  guide  the  acfcidniatraticn  of  federal  criminal  justice  in  an  effective,  fair  and  consistent  lamer. 
fftlPT  CfrltrtlYWfi 

To  mjfpexviam  the  defvslcfnent  and  ij^lenentation  of  Department  policy  so  as  to  assure  an  effective,  fair  and  oonsistent  adninistration  of  Federal 
crijdnal  laws. 

To  establish  priorities  and  to  prcvido  general  si^Krvision  of  national  enforoanent  of  Federal  laws. 

To  develop  and  ijqplcsent  policies  relating  to  the  efficient  acbtunistraticn  of  the  Division. 

To  prcvide  administrative  services  necessary  to  the  operations  of  the  Division. 

To  analyte  all  legislative  proposals  developed  within  the  Congress  and  the  ^ministration  which  affect  either  the  substance  or  procedure  of  the  Federal 
criminal  justice  systen,  and  to  ftnrdjjh  advioe,  as  appropriate,  on  the  ptobable  effect  of  such  prcposals  on  Federal  law  enforceMnt. 

To  analyze  policy  and  ennagawnt  issues  relating  to  criminal  enforoonent  programs  in  order  to  identify  and  resolve  problees. 

To  assist  in  developing  Division  policies  and  enforcanent  paegrass,  and  help  ooordinate  the  exchange  of  infomation  with  other  ccsporants  of  the  lew 
enforcusent  systcei,  including  opszating  agencies  and  research  institutions. 

Base  Proorf  Dseariptiont  ItM  Office  of  the  Aaeistant  Attorney  General  carries  out  its  pollcy-maldng,  nperviaoty  and  liaison  flsictione  through  the 
Aaeietant  Attorney  General,  four  Deputy  Assistant  Attorneys  General,  two  Special  Ootrsels,  a  Senior  Oouisel  and  support  staff.  Includsd  In  the  Office 
of  the  Aseistant  Attorney  General  is  ths  Office  of  Law  Diforcaeent  Ooott^iration  which  is  assiq^ied  rwspnnsibility  for  staffing  ths  SMScutivs  Morldng 
Group  for  Federal-State-Iocal  Prosecutorial  delations,  for  reviewing  Federal  district  law  enforoonent  plans,  for  saraging  the  Division'e  pcograw  to 
abolUh  concurrent  jurisdiction  enforoMcnt  lapses,  for  supporting  the  Division's  Cries  Prevention  comdttee,  for  c^Aeraeelng  ths  Division's  involvessnt 
in  regional  Law  Pifocccaent  Coordinating  OceeUttees,  and  for  staffing  other  intergcvernnental  law  enforocnent  management  initiati^aas .which  wexo 
previously  fraigpented  aenng  several  Division  offices. 

Adsinistratlve  services  axe  presided  by  ths  Office  of  Adainistration.  six  operational  ixiits  work  closely  with  other  organitational  entities  of  the 
CriBiJVBi  Division,  ths  Departswit  and  other  Federal  agencies,  to  ensure  that  the  Division's  administrative  eervioes  are  provided  in  an  efficient, 
timely,  and  oost-effec^Ma  earner:  ths  Office  of  the  Director;  the  Peraorrsl  Vrdti  the  Fiscal  iMit;  the  Neil,  Pile  and  imoordi  tmit;  the  ftoourmnnt. 
Space  and  Security  Uhit;  and  the  Itinagmnnt  Infcrmstion  Systeas  staff.  This  last  unit  was  established  in  19S4  to  develop  and  inetsll  top  priority 
autoentad  date  prooaaeing  ayeteem  for  caseload  aanagsment  information  and  oorrespondenoe  tracking,  and  to  previde  selactad  ACP  applications  in  support 
of  imestlgetions  and  litig^on. 
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ine  Office  of  Legislation  drswa  upon  esgjertlse  that  spans  the  entire  breedth  of  criminal  law,  as  well  as  faadlarlty  with  oongreesicral  organization, 
rules,  and  prooedures  to  conduct  the  Division's  relations  with  tJf»  legislative  tnench,  as  well  as  its  relation  with  the  Uhited  States  Senteraing 
Oomriissicsi  and  the  Judicial  Oonferenoe'e  Mvisory  ccnittee  on  Criminal  l^ee.  aooe  liaison  is  aaintained  %rtth  rtidmiii  of  Q-njiTsn  ard  their  personal 
and  ocmaittee  staffs,  many  of  wlvn  look  to  this  Office  directly  for  advice  and  assistance  oonoeming  the  criminal  code  and  rules  of  procedure, 
assistance,  and  oral  and  written  briefings  on  the  practical  effect  of  legislation.  The  Office  wotlcs  closely  with  the  DBpartmWTt's  Office  of 
Legislative  Affairs,  ranking  officials  of  the  Department  and  the  Division,  and  the  Federal  investigative  agencies.  The  Office  of  Legislation  Is  also 
heavily  involved  in  Irplcnenting  the  Sentencing  Guidelines.  The  Director  has  been  designated  as  the  Division's  Sentencingr  Oaorrlinator  and  in  that 
capacity  chairs  a  ml ti -Division  sentencing  wrking  group  that  noets  periodically  to  discuss  sentencing  issues  and  resolve  policy  questiors.  The 
Office  maintains  frecfient  contact  with  the  staff  and  members  of  the  Sentencing  Oormlssion  and  attend^  its  iwetings.  The  Office  furnishes  oonnents  on 
the  Guidelines  and  develops  reccranendations  for  amendments. 

Similarly,  the  Office  prepares  oonronts  on  and  develops  proposals  for  amendments  to  the  Federal  Rules  of  Criminal  Prxxjedure.  The  Office  Director  often 
substitutes  for  the  Assistant  Attorney  General  at  meeting  of  the  Judicial  Oonferenoe's  Mvisory  Oomnittee  on  Criminal  Rules,  and  serves  as  the 
Departmental  ocntact  source  and  spokesperson  on  most  matters  pertaining  to  the  Rules.  In  addition,  specific  Of  fie*  of  Legislation  personnel  have  been 
tasked  with  several  ongoing  special  responsibilities  such  as  providing  advice  on  ethics  matters  to  enployees  of  the  Division. 

The  Office  of  Jolley  and  Managonent  Analysis  (OfMA)  provides  the  Division  with  the  analytical  capabilities  needed  to  perform  ptxxp:m  developnent, 
policy  analysis,  and  managanent  ijrprovement  functions.  The  Office  conducts  studies  and  reoomaerds  positions  on  policy  and  canageaent  of  concern 

to  the  Assistant  Attorney  General  and  other  decision  makers  in  the  Division  and  the  Department.  Many  of  the  Office's  projects  are  joint  efforts  with 
personal  from  other  units.  OOlA's  [>rofessional  staff  includes  analysts  with  expertise  In  ptAilic  policy,  business  acHinistration,  criminology, 
economics,  organizational  behavior,  program  evaluation,  infornwtion  systems,  research  methods  and  related  areas. 

Office  of  the  Assistant  Attorney  General 

The  Office  of  the  Assistant  Attorney  General  continues  to  provide  the  Federal  criminal  justice  system  with  national  leadership,  centralized 
coordination  and  effective  direction.  The  role  of  the  Assistart  Attorney  General  vanifosts  itself  mainly  in  oauuunioaticna  iaparted  to  other 
gcverriicntal  entities  and,  by  extension,  to  the  public.  The  legislative  proposals  transreittod  to  the  Oongress  icpiooorit  the  Division's  position 
regarding  the  changes  %hich  are  needed  to  ijprove  the  criminal  justice  syirteB.  The  ar^nents  fotMilated  for  presentation  to  the  Stpran  court  and 
courts  of  appeal  reflect  the  oensidered  eEXperieroe  of  the  Division  as  to  the  const itutiored  and  statutory  interpretations  which  will  beat  support  the 
enforcement  of  Federal  laws  in  the  long  ris>.  And  finally,  oorrunications  delivered  to  other  law  eriforoonent  executives.  Federal  and  non-Federal,  in 
speeches,  aeetings,  and  correspendenoe  serve  to  focus  attention  on  the  most  pressing  problems  facing  the  criminal  justioe  systen  and  the  means 
available  to  law  enforcement  executives  to  address  those  problems. 

Office  of  Adlrdnistration 

In  September  1990,  the  Office  of  Administration  ocnpleted  a  major  long-term  goal,  i.e.,  the  installation  and  operation  of  an  office  automation  systemi 
serving  all  of  our  employees  warlA^ide.  With  Project  EAG1£,  a  terminal  on  each  employee's  desk  gives  then  access  to  word  processing,  electronic  mail 
and  doojnent  transfer,  legal  and  general  data  base  access,  spreedaheeta,  and  a  data  base  management  system.  SiMiltaneously,  the  Officse  ejpanded  and 
iiqsrcared  the  internal  data  processing  system  by  investing  in  emerging  digital  image  processing  technology  and  expanding  the  memory,  processing 
capability,  and  storage  capacity  of  its  modem,  mid-range  business  cosputer.  The  Division's  data  oosmunications  network  was  expanded  concurrently  with 
the  installation,  expansion,  and  ijprovement  of  the  automated  information  systems. 

The  Office  of  Administration  established  a  oentrali.zed  litigation  support  program  for  the  Division  in  1990.  Internal  software  develcpment  assistance 
and  contractual  aanagesmnt  ware  prex/ided  to  the  Asset  Forfeiture  Officse,  while  contractual  servioas  were  obtained  and  managed  in  support  of  a  major 
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mud  Section  case.  Further,  three  of  the  20  application  prograns  operating  on  the  Division's  oonputer  were  analyzed,  modified  or  rewritten  by  Office 
staff  in  1990.  The  programs  included  the  Oorrespondence  Tracking  Sysrt^on  (CTS) ,  the  Oaiputerlred  Asset  Remission  arti  Trarafer  Systan  (CARTS)  ard  the 
mud  and  Oomjption  Tracking  System  (FACTS) . 

The  Office  of  Adminirlration  vos  instnxnental  in  the  successful  move  of  the  Dallas  Bank  Fraud  Task  Forroe  into  its  new  quarters.  This  space  is  oouplete 
with  oonpjter  roon  and  full  library  services,  serving  not  only  the  netds  of  the  Division  but  of  all  Task  Fbroe  participants. 

Office  of  legislation 

As  far  back  as  the  passage  of  the  Ooiprehensive  Crime  Control  Act  of  19«4,  most  of  which  was  written  by  the  Office  of  Legislation,  this  Office  has 
played  a  vital  role  in  drafting  and  wrking  for  the  enactment  of  irajor  Departmental  and  ^Jbiuni  strati  on  initiatives.  The  omnibus  criminal  justice  bills 
that  have  been  enacted  at  the  end  of  the  last  two  Congresses  in  1986  and  1988  have  contained  many  provisions  drafted  by  the  Office  and  other  prcvisiiore 
which,  while  originating  in  Congress,  have  been  perfected  by  oonrents  and  suggested  revisions  by  the  Office.  In  the  present  Congress,  in  the  white 
collar  crime  area,  the  Office  played  a  r«jor  role  in  developing  the  viforoement  provisions  of  the  Financial  Irstitutiore  Reform,  Recovery  and 
Ehforoeinent  Act  of  1989,  P. L.  101-73  (the  "Savings  and  Loan"  bill)  which  greatly  enl'kanoed  civil  eutd  cruninal  penalties  for  fraud  dir’ected  against 
federally  insured  financial  institutions;  prepared  a  major  bill  to  provide  for  civil  and  criminal  forfeiture  of  assets  obtained  in  various  fraud 
schemes,  presently  at  CMB;  and  contributed  to  the  Ckvernmentwide  Ethics  Act  of  1989,  P.L.  101-194,  a  major  Presidentiad  initiative. 

The  Office  also  prepared  many  of  the  provisions  in  the  President's  Oemprehensive  Violent  Crime  Control  Act,  introduced  as  S.  1225  avid  H.R,  2709. 

Included  in  these  provisions  were  the  titles  on  capital  punishment,  limitation  of  the  exclusiorury  irde,  a  series  of  firearms  aimendments,  ard  a  title 
to  prohibit  large-capacity  arnTanition  clips  which  allow  criminal  ndsuse  of  assault  rifles.  The  Office  also  prepared  several  of  the  provisions  ir  the 
bill  sutmiitted  by  the  Office  of  National  Di\jg  Control  rt>licy  (the  "Drug  Czar")  including  a  provision  for  drug  testing  of  deferdants  on  post-ccnviction 
release  aind  amencinents  to  the  drug  paraphernalia  statute.  Previsions  in  these  bills  and  several  ethers  prepared  by  the  Office  were  also  provided  to 
appropriate  Mesnbers  of  Congress  as  representing  the  Administration's  position  on  a  number  of  criminal  justice  issues  to  be  offered  as  amerxJments  to  tO 

less  favorable  provisions  in  bills  originating  in  the  House  Judiciaury  Oonmittee.  Multiple  introduction  of  major  pieces  of  legislation  can  erhanoe  ^ 

chances  of  enactment,  and  the  procedure  illustrates  the  necessity  of  having  persons  intimately  familiar  with  their  svAetanoe  involved  in  their  ^ 

preparation  and  review.  For  exajiple,  while  the  Office  of  Ft>licy  Development  v3ls  responsible  for  developing  the  Department's  position  on  the  Drug 
Czar's  bill,  OTO  relied  on  this  Office  for  drafting  and  review  of  itany  of  the  previsions  in  it. 

In  the  area  of  sentencing,  the  Office  prepared  reports  oopplying  with  the  Crimiral  Division's  esgiress  statutory  duty  to  report  at  least  annually  to  the 
Camission  on  the  operation  of  the  Sentencing  Guidelines  and  to  suggest  changes  that  appear  to  be  warranted.  The  reports  prepared  for  the  Oarmssicn 
described  thirteen  jeajor  areas  in  which  araencbT«nts  to  the  Guidelines  were  needed.  The  amencbient  areas  came  to  the  attention  of  this  Office  generally 
by  way  of  the  Sentencing  Vtorking  Grokp,  mentioned  above,  and  through  contact  with  United  States  Attorneys'  Offices,  particularly  the  Sentencing 
Ojidelines  Suboonrdttee  of  the  Attorney  General's  Advisory  Cenmittee  of  United  States  Attorney's.  Frequently,  staff  atte«J  reelings  of  this 
Suboomnittee  in  order  to  learn  of  problems  in  the  field  and  to  develop  a  coordinated  position  on  Guideline  amendments  and  sentencing  ii generally. 

The  Ocrrdssion  adopted  a  runber  of  amendirents  in  the  areas  proposed  and  sutrdtted  them  to  Congress  in  /pril  1990.  If  Congress  takes  no  action,  the 
amenctnents  will  take  effect  Nevember  1.  1990.  The  Office  is  currently  reviewing  the  propxjeed  amenttnents  for  submission  of  a  report  to  the  Sentencing 
Oonmission  in  the  Fall  of  1990  regarding  a  nw  round  of  possible  guideline  changes. 

The  Office  of  Legislation  also  ooonUnated  the  views  of  the  Department,  including  those  of  the  United  States  Attorney's  Sentencing  Guidelines 
Subcmsdttee,  on  70  <^deline  amentents  issued  by  the  Oemnission  for  cxniHent  in  the  current  amendment  cycle.  The  review  effort  was  a  two-step 
process.  It  initially  involved  this  Offloa's  advising  the  Department's  ex  officio  representative  to  tl>e  Oomaission  regarding  the  Depiartment's  desired 
input  at  Omnlssion  meetings  aimed  at  desneloping  the  amenlnents  proposed  to  the  public  earlier  this  year.  The  seoend  step  in  the  arenckaent  process 
irwlved  this  Office  in  coordinating  a  Departmental  response  to  the  cenrdsaion's  published  proposals.  This  Office  circulated  the  proposals  for  rriuMwit 
to  all  affected  eoctioro  and  offices  within  the  Division,  all  the  other  litigating  divisions  within  the  Department,  aM  to  the  chairman  of  the  United 
States  Attorneys'  Sentencing  (Xiidelines  Subcemaj ttee .  After  reviewing  the  70  amerrhnents  and  the  ooBmenta  provided,  this  Office  prepared  fomal 
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statesaentfl  pcrsented  at  a  hearing  before  the  Serttercing  Ccaadaaion  in  Hart^  of  thl«  year,  l/i  acUitior,  tKU  Offioe  pcxTvidad  advice  to  tfw  «k  officio 
noitier  for  preserrtat Ion  of  the  Departaunt's  views  at  neetin^  to  f inadized  <guidelLne  amervterita  for  uAMieelrjn  to  Oorqreee. 

One  other  ea^or  initiative  for  this  Offioe  is  the  area  of  sentencing  of  organ i 2a t Ions.  The  oumant  Sentenring  Ouidallrwe  do  ret  ^ly  to  convicted 
organizations,  eseoept  with  respect  to  wititrust  offenses.  The  Offioe  has  prepared  several  sets  of  draft  goiidelinas  in  the  ar«a  and.  In  ocnjvrcticn 
with  other  Department  ocepenents,  has  revi^^  proposed  <;^rldelines  circulated  by  the  Sentencing  OoKtaisBlon.  Host  reoantly,  tha  Office  of  Lsgislaticn 
participated  in  a  review  group  (consisting  of  the  Deputy  Assistant  Attorney  General  of  the  Crimir^l  Division  who  serves  as  the  DepartawTt's 
representative  to  the  Serriencing  Oennission,  an  Associate  Deputy  Attorney  General,  tl.a  Office  of  ft)licy  Drvelopment,  arai  the  Offioe  of  Policy  vd 
^tinagenent  Anal>-sis)  to  consider  issues  and  review  oaments  in  oomoction  with  the  sentencing  of  organ izatiorw.  The  review  group  is  formilating  a 
proposed  Department  position  on  organizational  sentencing. 

In  the  area  of  eonenctnerTts  to  the  Federal  Feules  of  Crimirvil  preoadure,  the  Offioe  prepared  successful  ^u^fJsc^ts  agalrst  various  proposals  to  increase 
defense  discovery  in  criminal  cases  at  the  expense  of  witness  safety.  It  also  developed  amenc^wnts,  adapted  by  the  Rules  ccwiittee,  to  facilitate 
obtaining  a  search  warrant  for  mwing  property  (e.g.  on  a  tram)  ,  to  provide  greater  protection  to  govi*mBent  witnosoes  who  are  eought  to  be  exaeunod 
on  the  basis  of  prior  oorvictions,  and  bo  give  ariJitiorwl  flexibility  to  .Toticns  to  reduce  a  sentence  cased  on  a  defendant's  oooperation  with  the 
gwemnent . 

In  1989,  the  Offioe  reoei'vrd  235  introduced  bills  —  119  frem  the  fkxise  anrl  116  from  the  Senate  —  on  which  the  vieivs  of  the  Criminal  Division  were 
scxjrht.  In  the  first  six  months  of  1990,  legislation  hes  receivod  130  introduoed  bills,  00  from  the  HouBe  and  50  froi  the  Serate.  Ihese  figurw 
reflect  the  nurher  of  bills,  not  the  ixerber  of  times  a  bill  was  referred.  For  exanpJe,  the  Offioe  is  often  aaked  to  cownait  cn  a  draft  of  a  bill  as 
introckioed,  bo  cenrent  on  another  agency's  propoeod  report  on  it,  ani  to  ooment  on  a  version  of  the  same  bill  as  reported  cut  by  or*  of  the  J’xliciary 
oonnittees,  yet  the  abeve  fir^irus  reflect  the-se  tasis  as  merely  reporting  on  one  bill.  On  the  othei  hand,  Uw  flguros  do  not  differentiate  betwevt  the 
bills  with  rog-ird  bo  their  ooniJexity.  a  few  bills  cajT  b»-.  exaimnod  and  reported  on  in  less  than  an  hour  as  having  only  very  ■arglrvii  uportanoe  to  the 
Criminal  Division,  for  exaiiple,  a  bill  maJdng  a  a.all  change  in  the  perw^Jty  for  a  violation  of  a  seldai  used  regulatory  statute.  At  the  opposite 
extreme,  are  oniiibus  bills  making  sooreo  of  changes  thi-our^iout  the  cubetaiTtive  and  procedural  provisions  in  Title  18  and  in  other  titles.  The  above 
figures  count  the  two  types  of  bills,  and  all  those  In  between,  equally  as  one  bill. 

The  alxA/e  figures  also  do  not  reflect  o^her  important  work  of  the  Offioe  such  as  ucgmuits  on  draft  bills  (these  not  yet  introduoed  but  written,  for 
example,  ty  another  agency),  bills,  or  portions  thereof,  drafr.ed  by  this  Offioe,  and  mjch  of  the  teatimmy  prepared,  ktvile  drafting  of  memm  bille, 
like  death  penalty  previsions  receive  a  fair  amrxsTt  of  attention,  other  issues  on  which  the  Offioe  drafts  provisions  are  Iws  visibls  or  nswaworthy  but 
are  nonetheless  ispurtant  bo  the  Division  and  to  IMibed  States  Attorneys.  In  the  latter  category  ara  prbvlsiors  to  raoolvs  a  ocnfllct  in  cirxxiits  over 
the  interpretation  of  a  criminal  prevision  to  forestall  the  need  for  futuie  litigation,  and  a  prevision  which  was  developed  —  an  which  it  is  tvpsd 
will  be  added  bo  a  major  bill  meving  taeird  enactment  or  cxxwlderod  eeparati'ly  —  to  pfovlde  for  Stats  ooncurrent  jurisdiction  in  osrtsln  places  wlwre 
only  federal  jurisdiction  nev  exists,  such  a  provision  is  strongly  favored  by  several  United  States  Attorneys,  because  it  would  relieve  tfwsi  of  the 
recponsibility  of  handling  minor  offenses  like  epcxjsal  assaults  ami  drunken  driving  an  military  bases,  matters  whii-h  are  usually  better  handled  by 
State  authorities  but  ^Ich  camet  he  due  to  historical  ^urisJict icnal  quirks.  During  1909,  there  were  approximately  330  such  "othar*  Httars,  while 
in  the  first  six  months  of  1990,  there  have  been  164. 

Offioe  of  Policy  and  Maragaoent  AnalyslB 

During  1969  and  1990,  OffA  staff  meiriDers  previded  key  analytic  sLpport  to  Criminal  Division  and  Depertmaitsl  mansgsrs  in  prlcritY  enforesMent  arwM 
such  as  organized  crime,  drugs,  asset  forfeiture,  money  laundering,  and  white  collar  crime.  Increasingly,  the  Offioe  is  handling  projects  tivit  have  an 
international  dimension.  In  aMition,  Of^lA  conducted  mnerous  special  projects,  including  marry  related  bo  sentencing  guidelLnee  and  three  ti^t  addreae 
eanagoaent  oonoerra  of  the  Division. 


-  Of?W  cxjntirueB  to  play  an  unx^rtant  role  in  efforts  against  non-tr^itlonal  organised  ctLm,  eopecially  Asisn  Orgaortlzed 
'rime  ,  Italian  Organizsd  (2i  ise  flOC) ,  and  aaergin?  orgaaiied  ctij»  gran».  Since  the  firsrt:  ■eetinq  of  the  Attorney  General's  Oganired 

7r  Lj«r  tvrr  ;  I  m  Jarv«ir>-  1990.  has  prwuled  staff  sLfport  to  the  (Docrfii,  its  wora^  Gtol^  cn  PDlicy  and  Operations,  and  the  StOocssdttee  on 

ftm’i'ninr;  cruie.  OWA  is  oonJixt inq  field  interview®  and  txher  research  or  the  organiMtion  and  activities  of  the  Sicilian  Mafia  and  other 

IX'  'xrrju^  in  Nkjrth  Merica  in  a  eaior  oooperative  effort  with  the  FBI  and  the  Rcjyal  Caxvfclian  Mounted  F^lic*.  Study  t±rjsctivss  include  assessing  the 
r»*Iar  icrfih.ip  between  the  La  Oosa  ^*Dst-ra  in  the  ’.tiitad  states  and  the  I'OC  grcxpR  .and  defining  the  socpe  of  Itall^tf1  organized  crtsjnal  activities  in  ths 
v,.r«j  states,  rtpcently,  otHA  staff  pjresertad  preliminary  f  Lniirrc  to  the  Wording  OroLp  of  the  Organized  Crise  OojtciI.  At  the  r«|uest  of  the  Deputy 
Ar*-nmp-y  linneral.  'he  Of f i<oe  also  asoefi-serl  the  severity  of  the  pmtlem  created  by  the  rival  Log  Angeles  street  gangs  kriown  as  the  Crips  and  the  Bloods, 
'^irrwrj.’mi  the  Lepar^nw^t 's  res^xmee  tc  'ne  pr^jhiian,  and  iwxie  r-eccrreriist ions. 

**iiticr  'c  *hp  m  nm-tmlit  icrwl  ori.am  2od  cr  me  grcJifs,  OWA  .a*«i5ted  in  the  preparation  of  a  survey  of  United  S^tes  Attorneys 

tne  'vi'-irv  anl  r»gnitixie  of  the  ^rgvured  Lrunr  pmhlcre  in  their  districts.  will  assist  Departmental  officials  in  using  this 

."i  -r-^it.on  »  -  *.hr^  Mitiorwl  i^>'-jari7*xi  ''rune  stri'/vr/.  As  an  indi^'atcr  of  their  devep.pmg  expertise,  OWA  staff  fortjers  have  been  asXed  to 

-w'li-e  p  .  n:'-  rr.  ornni;'rti  -Tine  at  meetinos  inl  .Tx^feiT’yx'rs  spjnsonsJ  ty  varixis  crgm izat ions  irtrbxling  the  IrrteiTet lonal  Association  of 

?  r  -  '  r'  .  1  V  vril  '■:»>  ^>.e^^JT  !’,'»>  '  f  tjw^  ''r;n:r^ii  In^pllcxx«Te  '9?r-'ii.'*‘  of  O.'Vfcii . 

trf  I''  Kmh  *Jyp  Cffi  yp  f  f*"’:  n.y  fX^iT)  j-.iai  the  Mitioral  Pt^jg  It)!  icy  Board;  all  staff  work  on  drug 

f  r  •■re  jrviiT'  ,s  ^xxrd . by  rhe  '.if;  es  of  t/w  A'^rrmy  'Vnenl  \nd  ix^ijty  Attorney  General.  OfMA  has  prwidsd  staff  work  to  both 
••  T-  5  '.f  irxi  f«.'i  i  .y  iTwr'ers  te.ru  cy  ^he  In  pii-»  inji  ir,  ','IHA  st,iff  participated  in  a  cxeprehensive  inter-departeentai 

'f»-.  (’w  'f  .n'erTk}' cxvil  tr*j  1  jw  enf ^nert.  i5>r3jps,  as  dir«‘'«J  fy  'he  N-ifurkal  'V^niri^y  Cnurnril;  pr^epared  a  [xsition  (xaper  cn  preposed  mcney 
1  ciVr.rTj  .rc.c..«->  vi'Xl  ar«lyr*al  -’Tner  -ir’e.vi  surh  xs  (.mr^vris  in,  iriterd  if.-t  icn  efforts,  and  civil  oasaltmerTt  issues. 

A.»'v-'.  .f r  f  '  .1^  rT  '.ir  'rj  •'he  'TT^tion  of  the  offnie  of  Asset  Fcrfeirui’e,  OIHA  s'^ff  prwided  ongoing  fSupport  to  the  Asset  Forfeiture 

.  y  Ahevry  cmT\j">e  A>T^.')  n  a  /»r;ery  of  prii  icy  ar*J  Tr.irkxxanent  iss»jet,  im  l  jlinri  et»Jit.\ne  sfvar int^  prrx'OcJures ,  adoptive  forfeiture  policiM,  ^ 

n  of  'he  A^'j'roM-^  Vneral's  Giji1e»ines  ‘■n<  anl  Foifeiteil  ItTper’.y,  and  ivanygrerrt  of  the  Afisets  Forfeiture  FtnJ.  ORft  is  also  working  tO 

'he  e’s  As'rf?t  Forff^iture  of  f  r>?  to  ievel'p  inb+ r^xt  lonal  iiv^tmal  for  field  pers^xnel  on  mtenhational  sharing.  Ch 

fajnev  Launderi/ri  a~for..xsnRrit •  '"4W  pr':vidod  s^xiff  ^spport  and  amjysis  tc  the  Ingal  (>je5tifXTs  9ubgm.p  of  the  Fiiwiclai  Action  raak  Fbrce  (FATF)  . 

»A*.niatai  by  'he  Fi  rnrmu  :  "^^mnit  tn.e  FATT  prov  irierj  the  Gpj^j  of  'jeven  'Xjuntries  (”niteiJ  'States,  Canada,  JJhitad  KinrjdcH,  Frar«,  Italy,  West  Gerfcarry, 
vnl  .’apar)  pi  ir  ei'^t  'bher  cxirtries  and  '..he  Flif-p»w  GiTTun^^y  with  rn xrmniit  i  jns  to  inpry.^  inteirwat  icral  csxjpexat  ion  in  ocat^tting  Kney 
.  a'lnier  mg 

;r''e;Tiat;. jrw^i  .I.;v>ix?s  Vii'h  incravasing  trpijjerxy .  the  Offi<;e  is  hem:j  asked  to  arklress  i ntpfrvit  lonal  ci  iminal  )ustice  policy  Mtters.  In  addition  to 
•^v^Y  'Jw*  pr^c<K-'s  alr^txfy  if-fx-rihnd.  'r'aff  arvily/nJ  'he  1  tw  enf err>aTrrt  inpl  i  I'tits  of  several  proposals  to  change  visa  requirements,  and 

I  the  ■ruT;;c<  Lw  si^jr's  prjGiti  Ti  or  a  variety  of  gxrrstrns  reiatnl  to  ttie  Vi‘-.i  W.iiver  Pilct  Prrjgras.  At  the  reguMt  of  the  Deputy  Attorney 

-•n-rii's  '.ffiTp,  iKt  asr>eriSinrj  the  rJF>frtf^jT»er.r 's  Iwel  of  iit.oI  cmrf it  in  the  Ajeixy  for  Ir.terrati Jnal  Oevelopinent 's  AdKinistration  of  Justice 
tT'xjran  to  Jr.'tnfmine  how  Th  rjppar+jTiRfTt  -'an  int.T^Ria.'ie  its  'a4frj)rt  for  the  prrxjrajr.  Tho  staff  ha-s  initiatiad  a  prv>iect  to  assess  the  Lntematicnal 
''runirval  ]tjst  i.-e  urpl  .cat  I'^xw  ''L  reoent  glohal  erjcrrmuc  anl  politral  transfonnat  I'-jrs,  incl'jlin7  the  potential  law  enforoesMTt  iTuaif  icatlons  of  the 
«i»Trxtii<-  anificati."n  of  Dir'jpe  pi.  nmrt  #r>r  1992  OlVA  v.s  also  prT..vidin?  extermivo  staff  si4:fTjrt.  and  Jiaalytic  scxvicies  to  ths  ChesLical  Acticn  Task 
For’*>,  iwititod  ty  the  IWJ  f>xjrcmiT  i>ij»rit.  The  U.S  will  te  Xxi' irr^  this  interrvit  lorai  ta.sk  fort*,  vtiich  will  address  cxntrols  cn  acFwerce  in 
proriirsor  artl  eseential  chmicals  -j^ad  m  KTufacturinq  illicit  drtxjs.  Aatcnq  cTther  things,  OWA  is  roepcnsibls,  as  the  Sacretariat,  for  all  seeting 
planrinq  and  the  logistics. 


Ths  Office  also  undertock  a  variety  of  projects  in  sipport  of  Criminal  Division  initiatives  against  whits  ooDar 
f.Tuee.  At  the  reguest  of  ths  Cperat  icns  Ccsmittec  of  the  Foonesde  Crime  OoLneiJ  ,  OWA  prepared  a  report  on  scientific  Jury  sfelsction  practloss  and 
presented  Uw  results  to  eogxriencsd  proscixtors  at  a  rw.Terrt  Ecttkhuo  Crime  Ctri/erenoe. 


-hi 


SgTtCncifH  ftiidPiiflW’  is  r*^xr»iJbl«  for  ■onltorLng  a  vzuriety  of  isRjes  relating  to  the  new  Sentencing  Ouidslinaa  and  i-etxeaents  the  De^portsent 

cn  the  neeearch  Advisory  Qanittee  of  the  U.S.  Sentencing  OCMsiasion.  The  Office  has  been  participating  in  the  ongoing  proceas  of  formilatirg 
sentetYTing  guidelines  for  organizations. 

Hirifinmimt  I«3ro»i>wient.  Projects,  in  the  area  of  Criminal  Division  nanagnent,  prepares  the  Division's  Maskly  Reports  to  the  Attot-ney  General,  ao 

well  as  ether  routine  reports  for  the  Assistant  General.  Staff  also  coordinated  eind  participated  in  an  internal  study  of  the  Orimi/Ml  Division's 
organization  and  functions  that  examined  the  operatiors  of  each  section  and  office.  ORft  analysts  have  conducted  and  reviewed  a  variety  of  studies  of 
attorney  recruitment  and  retention  for  the  Division  and  the  Department.  OfW  oentinues  to  wark  on  projects  that  generally  suppea^  the  Oivisien's  other 
Fussions.  For  exasple,  the  Office  nonltorod  the  use  of  pretrial  detention  by  arwlyzirq  data  on  such  diverse  aspects  as  court  motionB,  length  of 
detention,  and  case  cutccnes.  Followirq  the  analysis,  OtflA  prepared  congress iorwl  testlnorry  on  pretrial  detention.  In  addition,  the  Office  conducted 
a  follcuM^  airvey  to  determine  the  cutoewes  of  a  sarple  of  subpoenas  authorized  for  issuance  to  attomeys  in  1989.  The  Office  regularly  reviews  and 
caments  on  research  studies  and  advises  researchers  on  the  oonoemc  and  interests  of  the  Crimiral  Division  the  Department. 

Lsion  Unit  Fund Inci  Level  lioqu irenents 
{{Xi liars  in  thrxts.^nns| 


Organization:  Criminal  Division 


f'rorp'ajn:  §0^9. 
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86 
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prtxg-am  Qiames:  Program  inrjmemam  totalling  $2,1J7,CjOO  are  raguested  to  cover:  coets  associated  with  ijpl  mmw  ting  an  adainistrativaly  dstarminsd  pay 
ooals  tor  attorney*  similar  to  ths  pay  seals  for  thitfxi  States  Attomsys;  isprovamerTts  to  thr  Firarcial  Marmgeomnt  Infocmeticn  Sy*t«m;  facilities 
sanageMnt  for  cur  ctm^iter  facilities  and  cpei-ating  programs;  recjuiramsnts  analysis,  and  inersassd  oemputer  room  ^»cs  costs.  The  $610,000  in  ftrding 
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for  attorrwy*  currertly  cn-boajtl  to  convert  to  the  AD  pay  ayst*  Is  baaed  on  the  aadian  difference  (S2,420)  in  8^aary  between  the  GS  arrl  AD  pay  systea 
for  attomeye  of  ^niTible  length  of  aervif-'^.  This  la  the  firet  y^ai  regLLireaent  for  a  preposed  2-year  oonverBion  to  the  AD  pay  systea.  Because  this 
is  a  relatively  ainor  request,  costa  for  related  benefits  are  not  included.  The  reguast  for  1993  will  include  the  meiinirv;  differences  between  the 
pay  systesB,  related  benefits,  and  the  increasod  needed  for  the  lifting  of  the  pay  cap  in  January  1991. 

A  prograi*  increase  of  $5«,000  la  necessary  to  aLpport  the  Oepertaent's  iaplcwcntation  of  the  Adhdnistration'a  "Hanegenent  Priorities  for  the  1992 
M  (Xftl  Lned  in  CMB  CepertJKnts  and  Aqanciee.  The  fundirq  will  be  used  to  specifically  address  upgrades  in  fijwicial  Mrwgenent  systems 
oonsistert  with  Icnq-standing  Adtaiini  strati  on  qaals  for  consol  ida  ting,  upgrading  and  oodemizing  a  single  integrated  firancial  fcan»/a«ent  system  within 
.wjency,  with  full  urplemertation  of  the  Core  Firkvicial  Requirements,  the  Standards  Ledger  and  caf^le  of  producing  auditable  fifvux;ial  stater«nt«.. 

For  f.icilities  sanaqranent,  $900,000  is  reqjetrtod.  In  1990.  rJie  Crmiral  Division  released  a  'Tiequest  for  Prcposal'*  for  a  facilities  nant!>gaw?nt 
LXjntract;.  A  nwjor  project  for  the  Division,  the  oorftrac-t  will  provide  for  the  awintenaros  and  order  of  the  Division's  four  oorputer  roems  in 
Hishinrrtcn,  O.C.,  and  CSllas,  Texas,  the  equipment  and  software  in  those  facilities,  and  the  equipment  and  software  at  user  office  Icxatiors; 
minterwvKTe  and  perfoni«rt»  icnitorinq  of  the  Divisions's  dlsta  oorrunications  networks  and  cabling  systems;  direct  supervision  of  the  facility 
operators  and  other  erplcyws  of  the  oorttractor;  reportinq  of  system,  ocwini  cat  ions,  or  facility-related  problems  and  their  resolution;  operation  ot 
''iT-|ijt-prs,  file  servers,  releijcrTF^inic.it  ktds  et^jipnrnt  -anl  lines,  special  rtita  hacfs  and  eperat  inq  software  on  a  twenty-four  hour,  seven  diys  per  woeX 
Kv;is:  provide  teihnral  a'v^istance  to  users;  and  irt^jre  the  r.^fety  ani  jtwi interwajY-'ii  of  our  autorv^ted  inforrution  s>75tems.  Without  the  additiorkal 
the  Divisvjn  will  not  be  able  to  sj^port  the  le'w^l  of  use  anticipated  by  1992. 

P^'h^xtrees  of  $13,000  are  ^  sapport  increased  sjxvje  rate  civuqes  associated  with  our  new  cerputer  room  in  our  new  satellite  facility. 

Aiiiit  lonal  ly,  funds  to  cover  the  oost  purrdvvses  of  Pioject  FACli-:  systrm  upgrades  and  training  sipport  services  deferred  in  1991  due  to  the  rtqjired 
uxvnption  of  <jne-half  of  the  1991  pay  incrpa.se  ($96,OX)l.  ircrraserl  facilitif^  security  ($117, OX)),  a  rpquircments  amlysis  to  establish  the  noeri  for 
develcfmerrt  of  autcrxited  litigition  support  tailored  to  the  Lnq*^  noeris  of  Fcileral  crimiivil  pror43cutors  ($300,000)  art!  increased  costs  ($45,000)  for 
im.-ret^rwal  ust^ge  of  lec^il  rps<N^rcti  data  base  systtms  are  reqjircd.  ^ 
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(Dolleu^  In  thcusards) 


Organization:  Criminal  Division 


DeciflicTi  unit:  efapaBgMit-flnd  AAinigtratign  -  KWpg 


AD  Pay 

subtotal 

Other  Services 

St^plies 

Equipnent 

Subtotal 

Ttital 

V^^is^i<an  Qi  Q?gt 


Kf 


Anpunt 


610 

610 

1,473 

6 

1,627 


2,137 


costs  aire  for:  oonversion  to  the  AD  pay  system:  f^»cilities  management;  increased  spaoe  costs  for  oorputer  facilities;  purchases  deferred  in  1991  due 
to  the  recfiired  absorptlcn  of  one--t«lf  of  the  1991  pay  increase;  increased  builduig  security;  ard  increased  use  of  available  legal  research  data  base 
systems. 


to 

to 

oo 
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crialnal  PivlffJgn 

Sflluiw  and  g?gaTew.  CroraX  toal  ArtiYitiw 

Simatrv  of  I>5ci9lcn  Unit  ReoCTiroeg.by  Ctiect  Claso 

(Dollars  liD  thousancls) 


1S9Q  _ I?91  _ 1992  Eetliaate _ Inctwe/Dpooease 


workyftdTs  APKxjit  WorKvears  Aiiwrit  Worl^vears  Ainount  Vtorkvears  Aapunt 


C^ijalnal  Division 

U 

Parsomel  ocspensation . 

$35,695 

$33,35? 

$37,897 

$  4,544 

12 

Perscrrtel  benefits . 

6,200 

6,329 

7,944 

1,615 

13 

Benefits  to  foraer  perBomel . 

6 

5 

1 

21 

Ttsv«l  i  transportation  of  persona. 

2,814 

3,087 

4,220 

1,133 

22 

Transportation  of  things . 

290 

326 

413 

B7 

23.1 

GSA  rent  . 

8,694 

7,9J6 

9,792 

1,656 

23.3 

CGMunicaticns,  utilities,  and 

aisoellaneous  charges . 

3,895 

3,604 

3,945 

341 

24 

Printing  and  leproJjction . 

230 

272 

412 

140 

25 

Other  servioes . 

3,613 

4,592 

11,667 

7,075 

26 

Si.^lies  and  aster  iala  . 

664 

871 

943 

72 

31 

Rry/ipawnt . 

1,002 

1,998 

2,167 

169 

42 

Ifwiranoa  cliias  and  indainities. . . 

91 

IJtaaruchersd . 

20 

16 

16 

Tbtal  obligations . 

820 

$63,123 

726 

$62,389 

782 

$79,417 

56 

$17,028 
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G«n«r«I  Lagal  Pctivltim 
S&lariaa  4 
crijdnal  Dlvialon 

Firancial  Analysis  -  Prograa  Changes 
(Ooll/a:v  in  'nvusands) 


FEEO^AL 

APTOIATE 

Ancxrt 


ES-4 . 

GS/CK-15  . 

GS/Cn-U  . 

GS/C»t-n  . 

GS/(3i-i2  . 

GS-n  . 

GS-9  . 

GS-8  . 

GK-7  . 

GS-6  . 

AD  pay  . 

Total  positlora  and  arrual  rate  . 

Lap«  (-)  . 

Permanent  worVyaara  and  Ocap . 

Other  pe.nMmel  Ouapenaat  ion . 

Total  wcaicyaara  and  peraonal  oc^ . 

F'prsomel  beneflta . 

Travel  . 

Transportation  of  thinTs . 

i:fiA  rent  . 

OoaiaLn lea t Ions,  utllltiaa,  and  alsoellaneouB  .. 
Printing  and  reprodjct Ion  . 


CKJ'ier  servloee  .  46 

. : 

ErfjifBKTft  . : 


Total,  woticyears  and  ct>l  igatlona,  1990  .  ...  46 


Kwoornc  4 


cfwaziD  awiE 

FVBLIC 

DAHCaCUS  CRJG 

DfTtrWAL 

prosBarnoN 

IKIBCRTTY 

FRAIX) 

FKBBO/nCN 

SBCURm 

R».  Affcunt 

R».  Aaotait 

FOB 

AiKxnt 

fOs. 

Aaoint 

Rm,  Ajaant 

12 

766 

6 

319 

6 

326 

2 

108 

- 

92 

2 

92 

6 

161 

1 

32 

27 

6 

136 

3 

67 

1 

63 

2 

42 

16 

1,669 

16 

660 

-17 

-  786 

-  8 

-J30 

18 

784  : 

:  7 

310 

18 

784 

7 

3  30 

242 

100 

179 

397 

4  7 

10 

4 

464 

62 

88 

34 

10 

67 

169 

91 

2,  111 

264 

8  7 

1 

60 

19 

62 

26 

668 

168 

221 

119 

18 

4,686 

7 

1,426 

1)4 

C-12 


Gomnal  Lagal  ActivitiM 
SAlArimm  k  &ip<n— 

CriAinal  DivLaion 

Fliianclal  Vialyvla  -  Pnsgraai  Changes 
(Ck^ilari  in  Thouearchi) 


C2KEPAL 

:  omcs  OP 

CKILO 

UTICATTCH  k 

SlTOAl. 

WOSBO/nCH 

EXPIDITATION 

WWdhVT  4  : 

litAL  ACVICE 

:  ijr.'ETncyiricNs  : 

SLTPCRT 

k  oefXomY 

ACKWISm^nCH: 

Tcrrw, 

Itea 

Fte.  Ajnotinrt 

ftB.  AeoLnt  : 

Aiwunt  : 

fte.  Arvxnt 

fta.  Aasxnt  : 

Eta.  Amnt 

ES-4 . . 

GS/04-15  . 

GS/ai-14  . 

GS/CW-n  . 

GS,f31-12  . 

^25 -11  . 

GS-9 . 

GS-e  . 

GS'7  . 

. 

AD  Pay  . 

Total  poslticro  ard  srrmjal  rate  . 

I^apee  f  -  J  . 

Rereanent  WDr>cy'earB  and  cxa^ . 

Other  perecmel  caciyenaat  icr . 

TtJtal  worVyeare  and  personal  ocef} . 

P?r9orr»l  benefits  . 

Travel . 

Traneportat  ion  of  thintga  . 

GSA  rent  . 

Ornmunicat ions,  xjtilltles,  axd  eiscel lavvous 

PrintLnq  and  reproduction . 

Other  eervioee  . . . 

. 

Cquipaent  . 

T>otal ,  vorkyears  and  cbllgatlcne,  1990  . 


.  .  .  :  1 

105  :  ... 

1 

105 

.  .  .  :  3 

191  .  ... 

20 

1.275 

.  . ,  :  2 

106  :  ... 

10 

542 

4 

184 

.  . .  :  1 

39  :  ... 

1 

39 

.  .  .  :  3 

97  :  ... 

9 

290 

4 

106  :  ... 

5 

133 

.  . .  :  1 

24  :  ... 

1 

24 

.  .  .  :  5 

112  :  ... 

14 

314 

.  .  .  :  3 

61  :  ... 

0 

160 

610 

610 

.  .  .  :  23 

045  :  ... 

610 

73 

3,684 

-12 

-423  :  ... 

-37 

-1,533 

.  .  .  :  11 

422  :  ... 

610 

J6 

2, 146 

.  .  .  :  11 

422  :  ... 

610 

36 

2,146 

254  : 

596 

41 

129  : 

22  : 

817 

33  . 

47 

9P.  : 

604 

o2  : 

104 

30  : 

115 

lb8 

134  : 

965  : 

10  : 

1,473 

5,698 

57  : 

6 

135 

4} 

377  : 

48 

1.271 

244 

134  :  n 

2.435  :  ... 

32  : 

2.137  : 

36 

11,613  : 

7  1 
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r-riainal  rriviminn 

Qnal  Uggi  AcUYiUw*  S&lttciw  and.^BgcrB» 
pgUii  9t  PPTiangTt  ftwitim  &y  atmiy 


Itm 

1990 

Author i^ed 

1991 

_ 

1991  Pree, 
Authonrod 

Transfers 

Prograa 

Suplaental 

Total 

Progran 

Increama 

Ibtal 

Attorrwfy*  (905)  . 

555 

436 

-15 

20 

441 

35 

476 

Paralegal  (950)  . 

81 

74 

-  2 

6 

70 

10 

SB 

Other  legal  a/d  kJxdred  (900“-998)  . 

10 

10 

10 

10 

ether  MiacellanecuB  (001-099)  . 

4 

4 

4 

8 

3 

11 

Social  ecionoca,  eoonc*lc»  (100-199)  . 

4 

2 

2 

2 

General  ackdrkiatrative,  clerical  (300-399) . 

319 

261 

-  G 

6 

259 

25 

2S4 

Acxxxrrtim  and  budget  (500-599)  . 

6 

5 

5 

5 

Total . 

979 

792 

-25 

36 

BO  3 

73 

876 

MaflhLngton  . 

74  3 

772 

-25 

36 

703 

73 

$56 

Field  . 

236 

20 

2C 

20 

Total . 

979 

792 

-25 

!  36 

803 

73 

876 
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civil  _Division 


(Oolldu^s  in  thousands) 


1991  President’s 


Adjustments  in 
Pemwir^ent  Kw.  to 
_  Woricveors _ 


1991  PrograHi 
Sifplementals 


Act  ivi  tv/Prociran 

£5S- 

Amount  feSi 

Federal  Appellate 

Activity . 

74 

64 

$6,797 

-1 

mrts  Litigation . 

216 

214 

32,291 

‘3 

Oonwercial  Litigation . 

330 

295 

n,8oo 

-4 

Federal  Prograns . 

181 

1S4 

14,524 

-3 

CtoneisRr  Litigation . 

35 

39 

3,227 

■  1 

Iwrigiation  Litigation . 

40 

48 

4,670 

-1 

ftvwigaient  and 

Adtoiiiistrat  ion . 

104 

114 

_ 7,312 

Tbtal . 

‘>80 

946 

102,621 

-15 

1991  Apprcjpriation 


AffCHJTt 

Iff 

Amount 

$79 

74 

83 

$6,876 

209 

216 

211 

32,500 

289 

330 

291 

34,089 

3,606 

219 

169 

18,130 

40 

35 

38 

3,267 

48 

5.906 

40 

_122 _ 

47 

114 

4,718 

13,218 

.10,177 

21 

953 

112,798 

Sicplgaentals  Requested.  'lYie  K^loNental  request  for  $10,177,000  and  41  positicns  ptxTvides  $3,458,000  and  38  poeiticns  for  additicnal  litigation 
under  the  Financial  Institutions  Refont,  Aeooveiy  and  Diforoesent  Pet  (fl>!RFA) ,  $5,906,000  and  3  positions  fee:  a  Departsent-wide  autenated  Savings 
and  Loan  case  managnent  systew  ard  $813,000  to  ewer  increased  court  reporting  and  tianocription  costs. 

1991  All\BtJPent8  in  J\u»ngcit  Positions  and  Wurkvaars.  mis  adj^Kt^ent  in  1991  sqfuates  to  the  loss  of  15  workycars  in  otder  to  absorb  50  percent 
of  the  1991  pay  raise.  Prog^isi  increases  in  1992  ^u:e  requested  to  restore  the  wudeyear  costs  of  the  pay  adjustments  absorbed  in  1991. 
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civilJliYisisn 


Sigmarv  ot  RecMirements 
(Dollax^  in  thousands) 


Ad  iustiTients  to  base : 

1991  as  requested  . 

1991  adjustment  In  permanent  positions  and  workyeeu-s 
1991  progreun  sv^lemental  requested  . 

1991  appropriation  anticipated . 

Hindatory  increases  . 

Decreases  . 

1992  base  . 


Perm 


FOs. 

wy 

Amount 

980 

948 

102,621 

-15 

41 

20 

10,177 

1,021 

953 

$112,798 

70 

10,234 

,  ,  , 

. .  . 

_ ^83 

1,021 

1,023 

122,949 

1990  Actual  _ 


1991  Appropriation 
Anticipated  1222Jfe§e- 


1992  Estimat 


tY  pnagran _ 

Aaount 

TKjs, 

af 

Amount 

PWt  ■ 

Wjf 

AmcuTt 

Amount 

Pos. 

tel- 

wy 

Amount 

Federal  Appellate  Activity 

67 

73 

$6,034 

67 

70 

$6,034 

74 

03 

$6,876 

74 

87 

$7,526 

74 

88 

$7,711 

1 

$185 

TOrts  Litigation . 

210 

209 

31,091 

210 

185 

31,091 

216 

211 

32,500 

216 

214 

34,218 

233 

226 

38,221 

17 

12 

4,003 

Oornercial  Litigation . 

277 

266 

29,660 

277 

236 

29,660 

330 

291 

34,089 

330 

317 

37,193 

330 

321 

38,422 

4 

1,229 

Federal  Prograre . 

151 

140 

12,462 

151 

117 

12,462 

219 

169 

18,130 

219 

205 

21,496 

219 

208 

21,922 

3 

426 

Cfcnsuraer  Litigation . 

35 

34 

2,928 

35 

31 

2,920 

35 

38 

3,267 

35 

38 

3,482 

35 

39 

3,572 

1 

90 

Dwivigratlon  Litigation.... 

40 

40 

4,233 

40 

41 

4,233 

40 

47 

4,718 

40 

47 

4,995 

40 

48 

5,106 

1 

111 

Managawnt  and 

AdhvinLstxation . 

liH 

104 

_51 

6.592 

-1Q7 

114 

13.218 

122 

_115 

JAJm 

JL22 

117 

.Jixl42 

-t  J  A 

_2 

„ll§ 

Total . 

884 

866 

93,000 

884 

773 

93,000 

1,021 

953 

112,798 

1,021 

1,023 

122,949 

1,030 

1,047 

129,141 

17 

24 

6, 192 

Reuftiursable  Viorkyears. . . . 

_12 

-li 

_13 

__1S 

_ 18 

Ttrtal  ceiling  Wbrkyears. . . 

878 

785 

971 

1,041 

1,065 

24 

Ottwr  WorVyoars: 

^k5l  i  day/overt  ime .  . fi 

Total  Qorrpcnsable 

Wbrkyeirs .  386 


__e  _ 9 

979  1,049 


_ 8 

1,073 


24 
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CiviI_Di.vision 


S>jTOauv_c>f  Owige 
(Dollars  in  thousands) 


1991  as  requested  . 

1991  adjuKtuoTt  in  perBanent  positicris  and  workyeeu:^ 

Progran  GL^plenental  requested  . 

1991  appropriation  ^mticlpated  . 

Mandatory  increases: 

One  additional  ourapensable  day  . 

1991  pay  raise  annual ieaticjn . 

1992  pay  raise . 

Within-grade  increases  . 

Annualization  of  1991  positions  . 

Annualization  of  SL^^plaaentals . . 

C>oecijtive  salary  increases  . . . 

Special  salary  rates  . 

Health  benefits . 

Feder^  Qiployea  Retirenent  Systen  (F13?Sj  . 

Federal  Insurance  Corporation  hcX.  (RCA)  . 

Distributed  ^Kkidnistrative  support  . 

Postage . 

GPO  and  Oepartsent  printing  oosts  . 

Fxpicvee  data  and  payroll  servioes . 

Soourity  investigations . 

Security  reinvest  igat ions  . 

GSA  rent . 

GSA  recurring  reUtuTBable  servioes  . 

General  pricing  level  adjustsent  . 

It^l,  Mndatory  Lncreasee . 

Decrnases: 

Unaiployeent  ocapensation . 

Financial  c(<irationB  servioes  . 

Tbtal  decreases  . 

1992  base  . 

Prograai  increases  . 

1992  request  . 


Perm. 

Work- 

Years 

Amxint 

980 

948 

$102,621 

-15 

41 

20 

10,177 

1,021 

953 

112,798 

223 

340 

1,595 

236 

49 

2,369 

21 

1,620 

219 

2 

199 

105 

95 

7 

32 

45 

9 

12 

465 

778 

551 

J  t-1 

Jl  S  1 

..A.m 

70 

10,234 

-4 

-T9 

-B) 

1,021 

1,02  3 

122,949 

_  .JL7 

-6,192 

1,038 

1,047 

129,141 
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cryj-i.BiyisiPN 

JUJnnCATIcy  FOR  ^TOCyAM  AND 

F.odera  1  Afpo j late  ^7t  w:  ty J.  c I V ^ 0 1 

Urn-range  Goal:  To  protect  the  interRsts  of  tJie  Unitod  Ftatrs  at  the  highest  l€?vels  of  ]i*iicial  n  v. 

Tti  prevatl  in  appellate  litigation  challenging  trial  ooirt  or  actTiinistrative  ciocisions  in  favor  of  the  United  States. 

'r>o  initiate  and  prevail  in  appeals  in  ^ich  the  Gcver-nmertt * s  opponents  were  sixjoessful  at  the  trial  court  or  ejAninistrative  levels. 

T:>o  protcjct  the  Govemuent's  interest  at  the  hi(^>est  level  of  appeal  by  preparing  ckxs^ncnts  to  be  filed  by  the  Solicitor  General  in  the  Supreme 
CXxirt . 


Base  FTogrrm  Pescripticn:  Appellate  litigation  involves  the  spectnru  of  Goverment  prograire  and  policies.  If  the  cxjtocre  of  a  trial  involves 
huge  financial  Josses,  critical  Governient  prjlicies  or  Federal  prograns  affecting  the  Arencan  public,  the  decision  almost  oertainly  will  be 
appealed. 

'The  fuwicial  staXes  in  appellate  litigation  are  enormous.  In  1989,  $19  billion  was  at  issue.  By  1992,  these  stakes  are  expected  to  increase 
32  p*rjent  to  $25  billion.  This  (caseload  iioluVes  mnerous  tort  claims,  najor  bankrui^tcies  and  oontract  claims ‘ involving  huge  stakes, 
Dititloaent  piogreure.  involving  billions  of  dollajs  in  social  and  welfare  borefits  are  also  a  frequent  subject  of  hard-fought  appellate 
litigs.ticn  as  plaintiffs  go  to  court  to  have  the  qualifyirg  rules  rowritto^. 

Net  InfregjerTtly,  najor  Acteini  strati  on  policy  initiatives  are  the  subject  of  appellate  review.  Druj  testing  cases  are  on  appeal  in  circuits 
natiovide.  Ttie  cutoews  of  exantiruinq  litigation  ever  the  Dooemial  Census  will  affect  apport iofr»nt,  firancing  of  public  pregrams  and 
business  decisions.  Challenges  to  Health  ani  Hjoan  Servioes'  aoortion  regulations  prohibiting  abortion  advrcacy  in  family  planning  projects 
funded  under  Title  X  of  the  FUblic  Health  .Scrvicie  Act  are  the  subject  of  litigation.  I/fwigratlon  reform,  rrttional  security,  Krooden  of 
Information  Act  and  separation  of  powers  erases  are  other  critical  areas  harril»l  by  the  Appellate  Staff. 

Adding  to  an  alrw^/  oveiViel*ing  caseload,  new  policies  are  oertain  to  be  challenged  In  court  throu^  the  appellate  level,  tatlgatlon 
targeting  the  propo^  rei^latory  rofonas  for  Savings  ard  loan  imtitutifrs  t^as  already  enterod  the  appellate  stage.  Ttw  F:thics  in  Govemnent 
Act  is  certain  to  be  <halle»Tgec!.  Hrxsing  and  Urban  Develqfinent 's  atterpit  to  reiirve  sujjpectod  drug  dealers  fren  public  housing  will  rrailt  in 
orxirt  aclicn.  By  1992  the  Staff  will  tx  handling  2,  J97  new  cases  involvmj  huge  firvanciai  and  pol  ic-y  st.ak<is. 
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Work.load.^n^  Accowpi  ishmentG : 


Ac  LL  t  i  Ust  _ _ 


1.  Handled  by  Appellate  Staff 

a.  Pending  Beginning  of  Year 

b.  Received  or  Initiated 
c-  Terminated  During  Year 
d.  Pending  End  of  Year 

2.  Handled  in  Branches 

a.  Pending  Beginning  of  Year 

b.  Received  or  Initiated 

c.  Terminated  During  Year 

d.  Pending  End  of  Year 

3.  Handled  by  U.S.  Attorneys  or 

Client  Agencies 


eesylts  .lii__Pef8gnaliy-  JiiMied 

a.  Percent  Favorable  Outcomes 

b.  Number  Favorable  Outcomes 


Direct  Dollars  at  Issue  (Millions 


workload  of  the  Appellate  staff  is  presented  in  the  following  table: 


1007 


SkLnner  v.  Riilwav  Labor  Executives*  Associaticn;  National  TPBas»xrv  Employees  Union  v.  Von  Raab.  Both  cases,  decided  togeth^  by  Ove  Snirane 
Odurt,  deal  with  the  cxnstituticnai ity  of  druj  testing.  In  SlojviGr,  by  a  7-2  vote,  the  S^jrane  Court  iTversed  a  Ninth  Circuit  decision  emd 
held  constitutional  a  Federal  Railroad  Wsiinistration  regulation  that  requires  raiii^oads  to  perforra  drug  tests  on  railway  crew  members  after 
oertain  accidents  or  safety  violations.  In  the  latter  case,  the  stprone  Court,  by  a  5-4  vote,  affinnod  the  Fifth  Circuit  decision  wtiidi 
v^held  the  drug  testing  program  of  the  custons  Service  against  a  Fourth  Amenchnent  challenge.  The  court  upheld  the  proepram  insofar  as  it 
tested  erplcTj'oes  who  apply  for  promotion  to  positions  directly  involving  the  interdiction  of  illegal  drugs  or  to  positions  vhich  recfiire  the 
carrying  of  firearms.  It  also  approved  the  program’s  provisions  for  testing  erployocs  >ho  seek  promotion  to  positions  where  they  wxdd 
Ivindle  classified  information.  The  case  was  remanded  because  of  the  Court's  opinion  that  Customs  nay  have  included  too  rany  enployeefi  in  the 
latter  category,  ffjnerous  other  cases  pending  in  the  courts  of  appeals  involving  drug  testing  —  particularly  random  drug  testing  prc*jrains 
are  now  being  brought  to  leu^ly  favorable  dispositions  in  light  of  those  Sqpreme  axirt  decisions. 

Independent  U.S.  Tanker  Owners  CoBmittee  v.  Skirncr.  The  Merctant  Karine  Act  author i<«s  the  Secretary  of  Transportation  to  provide 
construction  differential  subsidies  to  vessels,  but  the  vessels  that  receive  subsidies  say  not,  except  in  wrtaln  narrow  cirixanetanoes, 
eporate  domestically.  The  cuirent  dispute  oonmiTis  the  Independent  U.S.  Tanker  Owners'  challenge  to  the  proTUlgation  of  a  1987  rule 
reaffirming  the  propriety  of  accepting  subsidy  repayments  of  more  than  SlOO  million  from  oertain  vessels  in  i^etum  for  allcwing  domestic 
operations.  The  district  court  stru:*  down  the  rule;  the  Staff  appealed  to  the  D.C.  Circuit.  The  court  of  appeals  reversed,  thereby  saving 
the  ta>pa>’ers  appruxinately  $150  million. 

Dukakis  v.  U.S,  Dept,  of  Defense;  Fferpich  v.  U.S.  Dcpt.  of  Defense.  The  Honbgcmery  Amenckent  provides  that  Sh^te  Governors  cannot  withhold 
their  consent  to  a  two-week  overseeLS  training  a;;signnerrt  of  Natioral  Gi^rd  units  based  ipon  objections  to  the  location  or  pirpose  of  the 
training.  TWO  separate  actions  challenged  the  ixnstitutionality  of  the  Amenckent.  In  the  former  case,  the  district  ocurt  ip^ld  the 
Amendment  as  oonsistent  with  the  Army  and  Necessary  and  Proper  Clauses  of  tf»e  Constitution,  aooepting  our  ar^«tnt  U«t  msihers  of  a  State 
National  Guard  unit  were  ordered  to  duty  in  their  Federal,  no^  State,  capacity.  The  First  Circuit  affirmed  the  district  ocxirt's  decision. 

In  the  latter  case,  a  panel  of  the  Ei<^th  Circuit  neld  the  Amendment  incjcnstitutional .  Granting  a  petition  for  lefioaring  ai  tois,  the  full 
court  of  appeals  ruled  7-2  that  the  Montgomery  AmendkierTt  Is  valid,  acoepk^ing  the  Covemnent'e.  position  that  "Congress'  emny  pewer  is  plenary 
emd  exclusive."  The  Sipreme  Court  has  now  urwuiuncjusly  affinnod  that  favorable  decision. 
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Decision  Unit  Funding  LfevelRequirefflents 
{Dollars  in  thousands) 


Organization:  Civil  Division 


Decision  Unit: 


1  1989 

1  Actual 

1 

1990 

Actual 

_L 

1991  1 

1992 

Resource  Reouireraents 

1 

1 

t 

1 

1 

1 

|- 

_ 

Change 

JLfiVfil _ 1 

1  Cum.  1 

_ B£SN£. 

Change 

£t_ 

_j_ 

L^vel  — ■ 1 
Cum.  ! 

BUDGET  AUTHORITY 

1 

!  S5,749 

1 

1 

$6,034 

1 

1 

1 

$6,876  i 

$650 

1  ) 

1  $7,526  1 

$185 

1 

1 

$7,711  1 

OUT  LAY  5. 

I  5,763 

t 

5,732 

1 

6,526  1 

899 

1  7.425  1 

160 

1 

7,585  1 

Approjjriated  Positions 

FTE  Workyears: 

1 

1  67 

1 

1 

1 

1 

1 

1 

67 

1 

I 

) 

1 

1 

74  1 

1 

i 

1  1 

1  74  i 

1  I 

f  I 

1 

1 

1 

1 

74  1 

Full -Tine  Permanent 

1  69 

1 

66 

1 

79  1 

4 

I  83  1 

1 

1 

84  1 

Othe  r 

1  _1 

1 

-4 

1 

_4  1 

p  .  . 

'  _4  1 

JLl  *■ 

1 

_1  1 

Svbtotal 

1  73 

! 

70 

1 

83  1 

4 

!  87  1 

1 

1 

88  1 

Ovf rt ine/Hol id ay 

1  JL 

1 

U 

1 

_i  1 

J-U. 

1  -A  1 

.  .  . 

1 

_1  1 

Subtotal 

inbursable  Workyears 

1  74 

1 

1 

1 

71 

\ 

1 

84  ; 

1 

4 

1  88  1 

1  1 

1 

1 

1 

89  1 

Other 

1  1  AJ- 

1 

»  *  ^ 

1 

1  -LX  ? 

J^-U. 

1  JUi-L  1 

41.  t  1 

1 

1  .  t  1 

Total _ 

_ J _ Zi_ 

1 

. .  LL.. 

-J-. 

_ 1. 

J _ ftS— L_ 

_ l_ 

_ S3— i 

justification.) 


Tlie  Branch  rw|uire«  an  eriditioral  $185,  COO  for  hunan  capital  reoouroes. 


(See  Hanagaoent  and  A^itainistration  section  for 
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Schedule  of  Post  Inputs 
(Dollars  in  thousands) 

Organiraticn:  CiviiJJivAaieD  Decision  Unit:  2..glV.  Q1  PgdOTl  toeUaU  Agtivity 


SHssitlons  by  lypo 

Increase  Level 
Pos.  fTE 

AnwTt 

Attomey 

Paralegal 

Secretary 

, , .  , , , 

, , . 

subtotal 

1991  Pay  Ralaa 

Administratively  Determined 

1 

$60 

Pay  SystoB 

107 

Trainirr; 

3 

Travel 

1 

Awards 

14 

Litigatlve  EKpersea 

Equ  ipnent/9^ppl  ies 

ill  JLtJL 

,  ,  , 

Subtotal 

1 

185 

Total 

777  i 

1^ 

ggggrlgtlqn  of  Qagft.liBuU 


ihis  increase  presides  $60,000  to  cover  *’ah9ortied'*  pay  increasee,  $107,000  to  ochioM  aor* 
oonpetitive  salaries  for  attomevs,  $3,000  for  oqxirded  training  ofjpottxnitlea,  $1,000  to 
allow  for  increased  ’Ventoring"  thzxxk^  pairing  jmior  and  senior  attorneys  on  oases 
requiring  travel  and  $14,000  for  increased  erployee  incentive  awards. 
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JUBTlFICXnOW  FOR  PfVGPM  AND 

Torts  Litigation  -  2  CIV  15 


Lorp-ranae  Goalt  To  protect  the  U.S.  Treasury  by  suoceesfully  defendUngr  against  uriwunranted  claioB,  preventing  excessive  losses  frcw 
neritorious  clains  and  naxleizing  the  wonetaury  recovery  for  injury  and  damages  to  Govennent  property. 

Malor  Ctdectives; 

To  prevail  in  the  defense  of  tort  acticne  brouq^Tt  against  the  GcvenrosTt,  its  agencies  and  indivldiial  Federal  eiployees. 

To  Initiate  and  prevail  in  affireative  actlcns  whan  the  Goverrinent  has  sustained  injury  or  expended  reecuroes  on  behalf  of  another  party. 

Base  Pnxrran  Desaription:  The  Torts  Branch  aervee  as  guardian  of  the  public  fisc,  defending  the  Goverriaent  wbare  plaintiffs  seek  ecnetary 
dnwagee  for  alleged  neglect  or  wrongful  conduct  and  initiating  actions  to  reocver  injury  and  damages  to  Government  prcperty.  The  monetary 
Ijjpl ica tiers  of  this  caseload  are  staggering  with  claims  in  1989  exceeding  $75  billion.  The  lion's  share  of  those  Wilts  is  defensive  and, 
therefore,  nr^'rdiscret ionary.  Despite  the  fact  that  the  Branch  has  little  ocrrtrol  cv»*r  the  nuetter  and  size  of  tnocming  aiits,  cur  attorneys 
perform  rrearkably  well,  holding  adverse  judgKnts  to  a  paltry  .06  percent  of  claims. 

In  many  of  the  suits,  the  Ck:v«rraBnt*s  Irvolvenent  in  the  event  precipitating  the  tort  action  Is  elusive,  at  best.  Iha  most  ccenon  of  these 
types  of  claims  Involve  aviation  disastsre  such  as  the  long  Island  Avianca  plans  crash  or  environnertal  accidents  iwch  as  the  ED04GN  VAlTQ 
oil  apill.  These  suits  are  urpredictable  and,  without  warning,  the  Goverrnent  can  be  pulled  into  reeewree-devouring  litlgatlcn  involving 
hundreds  of  plaintiffs  and  mssive  disoevezy  requiranents. 

Other  litigation  involves  ttva  actiorm  of  Federal  agencies  directly.  In  these  cases,  individuals  seek  to  recover  damages  for  alleged  injuries 
caused  by  agency  actions.  These  cases  include  an  eocalatirg  nusbsr  of  ocmplex  tcodc  substance  and  a^sestos  claims  involving  Government  or 
GovezTMBnt  cnritractor  activities.  They  also  Include  growing  rusbers  of  claims  involving  financial  institutions  suing  negatory  agencies  for 
actions  taken  to  restructure  and  ibore  the  nation's  Savings  and  Loan  industry. 

Ocepensatlcn  program  represent  an  expanding  area  of  the  Ttirts  Branch's  workload.  In  1986  Oongress  passed  the  National  Chilcfpod  vaccine 
Injury  Act  to  provide  oospensation  to  individuals  harmed  by  ijeounizationB.  Trust  funds  wpportad  ky  a  mamfacturar'a  eaecise  tax  on  oertain 
vaocinea  and  amual  apprcprlatione  have  been  set  aside  for  claims  payment,  but  it  is  inportant  to  probect  the  Treaairy  from  false  claims. 
Adjudication  and  liti^tion  are  ooiplex  and  require  thorough  medical  evaluation.  In  addition,  a  new  orepensaticn  preqram  Is  on  the  horizon. 
The  Radiation  D<posure  Ooepensation  Act  has  been  passed  by  the  House  and  Senate  and  aMlts  presidential  approval.  Establ ishnent  of  this 
prograw  will  entail  publicity,  claims  review  and  adjudication  and  check  issuanc*  and  will  engender  complex  litigation. 
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Workload  and  Accomplishwents:  The  workload  of  the  Torts  Staff  is  presented  in  the  following  tables: 


Act ivitv/statistic 

i 

1 

_ 1992 

1  1909 

1990 

1 

1991  f 

1 

1 

Defend  Monetary  Cloinp 

1  Agtuaj _ 

Fstiraate  1  Estimate  i  Change  1  Base _ ]_ 

Reauest 

Level  1 

1 

1 

[ 

1 

1 

_£.riange_l 

Cum .  1 

1.  Peisonally  Handled  Cases 

1 

1 

1 

1 

1 

a.  Pend i no  aeq inning  of  Year 

I  4,802 

4,911 

1 

5,403  j 

725  1 

6,128  1 

6,128  i 

b.  Received  During  Year 

1  966 

1,231 

1 

2,052  1 

1,038  1 

3,090  f 

3,090  1 

c.  Teminated  During  Year 

1  957 

739 

1 

1,327  1 

-38  1 

1,209  j 

945  1 

2,234  1 

d.  Pending  End  of  Year 

1  4,911 

5,403 

1 

6,120  1 

1,801  1 

7,929  i 

-945  1 

6,984  1 

e.  Dollars  at  Issue  (Millions) 

1  $75,085 

$82,926 

1 

$93,641  1 

$10,376  f 

$104,017  1 

$104,017  1 

2.  Received  and  Referred  to  U.S. 

1 

1 

! 

1 

1 

1 

1 

1 

Attorneys 

1  3,245 

3,  386 

1 

3,263  1 

52  f 

3,315  1 

3,315  1 

1  1 

1 

1 

_  J- 

_ L 

enforce  .Monetary  Cl.i.s 

1 

1 

1 

! 

1 

1 

1 

1 

1 

1 

1.  Personally  Handled  Cases 

1 

1 

1 

1 

1 

1 

a.  Pending  Beginning  of  Year 

1  198 

185 

1 

219  1 

8  1 

227  1 

227  1 

b.  Initiated  During  Year 

1  43 

66 

1 

40  1 

-40  1 

43  1 

4  3  1 

c.  Tereinated  During  Year 

t  56 

32 

1 

32  1 

32  1 

5  1 

3  7  t 

d.  Pending  End  of  Year 

j  185 

219 

1 

227  1 

-32  1 

195  1 

38  1 

23  3  f 

e.  Dollars  at  Issue  (Millions) 

1  $1,059 

$1,026 

! 

$1,027  1 

-$46  1 

1 

$901  1 

j 

$66  1 

$1,04?  f 

2.  Authorized  for  Litigation  by 

1 

1 

1 

1 

1 

1 

1 

! 

1 

U.S.  Attorneys 

1  18 

20 

) 

13  1 

2  f 

15  1 

15  1 

L  J 

J- 

_  _ L 

_i  . 

J. 

. J _ 1 

_  .  _  1 

Adds  Hate  Cases  and  Memoranda 

1 

1 

1 

1 

1 

1 

1 

1 

r 

1 

1 

a.  Pending  Beginning  of  Year 

1  106 

93 

1 

1 

84  1 

1 

-1  1 

83  1 

83  1 

b.  Received  or  Initiated 

f  59 

59 

1 

52  1 

-2  1 

50  1 

50  1 

c.  Teminated  During  Year 

\  72 

60 

1 

53  1 

5  3  1 

5  1  ! 

d.  Pending  End  of  Year 

1 

04 

-  J 

0  3  1 

-  1  1 

80  f 

8  0  1 

-  - - 

.  1-  -  .  J 

_ 

—  1 

1 

I" 
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Decision  Unit  Workload 


Organization: 


Decision  Unit 


Cases  Terminated  fMillions) 

a.  Dollars  Defended 

b.  (-)  Awards  to  Opponents 

c.  (+)  Awards  to  Governnent 

d.  Net  to  U.S.  Treasury 


i_ 

1909 
Actua 1 

1 

1 

1990 

Estimate 

1  1 

1  1991  1 

1  1 

1992 

Chanae 

1 

Base 

1 

1  Reoue 

St 

Level 

1 

1  1 

1 

J _ £ti2<nqe 

cyw.  , 

"1 

$9 , 786 

1 

1 

$7, 364 

1  t 

1  S7,567  1 

$1,409 

1 

1 

$8,976 

1 

i 

$0,976 

64 

1 

65 

t  73  ! 

“1 

1 

72 

1 

72 

12 

i 

19 

(  13  1 

1 

1 

14 

1 

14 

9,734 

1 

._L_. 

7,  318 

1  7,507  1 

J _ 

1,411 

! 

8,910 

_J _ 

1 

_i_. 

8,918 

Aviation  and  Adtodralty  Litication.  After  the  sixxseesful  resolution  of  the  Delta  191/EtV  and  World  Alrwavs/Bootcn  tria.ls  in  1990,  aviation 
attorneys  have  oontiruod  their  defensive  efforts  on  afpeal.  Itie  Pan  tn/  Lockerbie  disaster  has  induced  rumarcus  daBage  suits.  In  admiralty, 
the  Ooast  Guard  and  the  Amy  Corps  of  Engineers  were  con^letely  vindicated  in  the  trial  irvAJlving  the  1984  ALVQiJB  oil  spill  in  the  0.ilf 
of  Hexioo.  The  Branch  has  been  involved  In  all  aspects  of  the  EDOOOh  VAUXZ  oil  spill,  including  preparation  for  the  National  Tranqx>rtation 
Safety  Board  public  heeuring  »rd  the  Hazelwood  crininal  trial. 


_ _  PTCA  cases  nay  arise  In  almost  lisitlecs  contexts.  In  QremocK  v.  U.Sx.  three  contractor 

enployees  unsuooess fully  clalsed  personal  injury  frcn  exposure  to  etlcinowarve  radiation  fron  FAA  and  Air  Fbroe  radar  systens.  The  Brancti  is 
defending  against  the  claias  of  persons  who  contracted  AID6  allegadly  due  to  GcvemBent  negligenoe  in  the  course  of  blood  trarsfusions  or 
other  nodical  procedures.  The  Branch  contirues  to  handle  slgpUf leant  litigation  related  to  bank  or  thrift  institution  failure.  In  ESLICJs^ 
SBiith.  the  third-party  plaintiff  clained  that  he  was  fraudulently  induced  to  purchase  stock  in  an  institution  t^ch  %eis  on  the  verge  of 
oollapoe  and  in  whose  operations  the  FSLIC  was  routinely  involved.  The  court  dismissed  the  suit  because  the  plaintiff  had  failed  to  a«et  the 
FTCA'b  otandatory  adainistratlve  dais  requireBients .  Slailarly,  the  Branch  has  prevailed  in  Anderson  v.  FDIC  %*iich  raised  the  issue  of 
vhether  the  PTCA's  requirenents  are  applicable  in  bankruptcy  proceedings. 


Asbestos  Litigation.  The  Branch  defeated  several  sajor  atterpts  by  asbestos  product  sanufacturerB  to  foroe  the  U.S.  to  relntxirse  that  for 
their  own  tort  Ib^illty.  In  Eaale-PicherAWR/GAF  v.  U.S..  b'w  court  diaadssed  sore  than  $13  sill  ion  in  tort  claljo  arising  out  of  injuries 
to  public  shipyard  cBployees.  In  Keeno  ct  al.  v.  U.S. .  the  Branch  secured  diaaissal  of  all  Clains  Ccwrt  ooeplaints  breuq^t  by  six  a^jestoe 
product  reviufacturers,  se^cing  over  $9.3  billion.  However,  on  July  30,  1990,  the  manufacturers*  appeal  of  that  dismissal  reailted  in  a  sp>lit 
decision  reversing  the  Claims  court.  A  decision  is  pending  whether  to  seek  rehearing.  In  GAf  QPCP-  v<  U»S«  >  branch  secured  difami.s?vil  on 
the  merits  of  the  neraaining  asbestos  litigant’s  ocrplaint  in  the  Claims  Court;  the  plaintiff  sought  $4.5  ndllion. 
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Toxic  Tort  Litigation.  Itve  Brancti  is  defending  an  increasing  nurnber  of  toxic  tort  c£tses  stenmng  from  activities  of  military  installations 
arid  defense  oontractors.  It  successfully  defended  Myracle  v.  D.S. .  in  >itiich  the  plaintiff  alleged  personal  injuries  resulting  ftxm 
inhalation  of  numerous  chemicals. 

constitutional  Tt)rt  LiticBtic^l^Gc^"efT■Tent  E^lovee  Representation.  Suits  seeking  danages  from  individual  employees  span  the  full  range  of 
Federal  erployees'  activities.  The  Branch  has  had  extensive  litigation  against  individuals  aurising  from  the  re^ilatory  activities  of  the 
former  Federal  Home  Lr»an  Bank  Board.  The  Branch  successfully  defended  claims  ek^inst  President  Reagan,  the  Secretary  of  Defense  emd  the 
Joint  Chiefs  of  Staff  and  edl  of  the  military  officers  involved  in  the  1986  retaliatory  bembing  of  terrorist  sites  in  Tripoli  euid  Benghazi. 

Autonation  Litigation  Support  -  The  Division's  ALS  program  plays  an  instrumental  part  in  the  saxcesses  of  the  lartjest  and  most  o^lex 

Toits  Branch  cases.  For  the  Govemrant's  successful  defense  in  the  $200  million  Delta  diseister  case,  ALS  provided  a  variety  of  pre-trial  and 
trial  databases,  eis  well  as  a  large  and  ever-roady  trial  support  team.  ALS  was  also  integral  to  the  defeat  of  several  asbestos  inrkastry 
leaders. 
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Decision  Unit  Fundi ng  Level  Reaui remcnts 
(Dollars  in  thousands) 


Organ i^at ion:  Civil  Division 


Decision  Unit . 


CIV  15 


1  1989  t 

1990 

1991  1 

1  Actual  1 

Actual _ 

Estimate  1 

1992 

i  i 

_ Base 

Level 

1  Request  Level 

Re  sou  r  c^e  Recpjirements 

f  1 

Chc.nqe 

4- 

Cum . 

Chanae 

1  __cum. 

BUDGET  AUTHORITY 

i  $27,468  1 

$31,091 

$32,500  1 

$1,718 

1 

$34,218 

1 

$4,003 

j  $38,221 

OUTJJ^YS 

I  27,307  1 

29,537 

30,858  1 

3,109 

1 

33,967 

1 

3,482 

1  37,449 

Appropriated  Positions 

1  1 
!  210  1 

210 

216  1 

( 

1 

216 

1 

1 

17 

1  233 

FTE  Workyears: 

1  1 

1  1 

1 

1 

1 

1 

1 

1 

Kull-Time  Permanent 

1  169  ! 

177 

203  1 

3 

f 

206 

r 

12 

1  218 

Other 

1  __8  I 

_ 8 

1 

,  .  . 

1 

1 

.  ,  . 

1 

Subtotal 

1  177  1 

185 

211  1 

3 

1 

214 

1 

12 

(  226 

Overt irac/Holiday 

f  _2  1 

__1 

—2  1 

1 

1 

1  _Ji 

Subtotal 

1  179  1 

187 

213  1 

3 

1 

216 

1 

12 

1  228 

Reimbursable  Workyears 

1  1 

1 

! 

1 

Other 

1  1 

_i5  1 

A-L*. 

! 

1 

-I-JUJ- 

1 

Total 

J _ 175_JL 

_ 1^9  J 

_ 211 .1. 

_L 

ZIL. 

_L- 

_ IZ. 

J _ 

Proqrara  Changes:  TTie  ’I>3rts  Brandi  requires  17  positions,  9  wrkyears  and  $4,003,000  in  program  increases. 

Radiation  Eyposure  Oorpensation  Procrraw.  TTi©  Rzidlation  Exposure  ccopensaticn  Act  offers  apology  and  monetary  ocpfjensation  to  individuals 
exposed  to  radiation  released  during  aJbeve-greund  nuclear  weapons  tests  euTd  uraniua  nining.  Different  versions  of  the  bill  have  been  passed 
by  the  house  and  the  Senate.  Approximately  13,000  claims  are  expected  to  be  received  over  the  life  of  the  program.  In  order  to  cope  with 
the  flood  of  claims  and  litigation  which  the  bill  is  oertain  to  engender,  the  Branch  requires  an  additional  17  positions,  9  FTE  and 
$3,447,000.  This  amount  includes  $2,370,000  for  ALS. 

Ttie  Act  will  establish  a  progrTon  to  oenpensate  individuals  or  their  survivors  vho  lived  dawrwind  of  the  Gc^emnent ' s  abew-qround  nuclear 
tests  or  were  uraniun  miners,  and  v^vo  contracted  specified  diseases.  The  bill  does  not  require  claimants  to  prove  that  their  illnesses 
were  induced  by  radiation.  In  order  to  receive  oorpensation,  a  claimant  need  only  prove  that  he  or  she  lesided  in  one  of  the  specified  areas 
during  the  specified  time  period  and  developed  one  of  the  designated  ailments  within  a  oertain  number  of  years,  payments  to  affected 
individuals  will  come  from  a  trust  fund  adainistered  by  the  Treasury  Department.  Ihc  program  will  expire  when  all  monies  frem  the  trust  fund 
have  been  expended,  or  at  tiie  termination  of  the  program,  whichever  date  is  earlier. 
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iSs  responsibility  for  the  iflp lamentation  of  the  program  lies  squarely  with  the  Attorney  General.  Despite  the  fact  that  the  law  is  expected 
to  generate  thousands  of  claims,  the  bill  ejq>lLcitly  denies  the  Attorney  General  any  funding  for  the  program's  administrative  costs  and 
states  that  all  expenses  must  be  absorbed  by  the  Attomf^V  General  using  available  rescurces. 

The  position  that  this  worlc  can  be  abeorbfrf  a-rf  that  the  intent  of  Oongrvsss  can  be  fulfilled  —  without  additional  rescuroes  —  U  untenable. 
Congress*  bUH-der  in  enacting  the  Vaccine  Injury  Oonpensation  Act  without  rasouxoes  to  urpleinent  the  program  ptwicV»  arple  testimony  to  the 
sheer  ijrpossibility  of  the  expectation.  Lack  of  funding  for  that  program  forced  exu:  attorneys  initially  to  default  on  all  of  the  vaocine 
cases,  seriously  jeopardizing  the  Goverrment's  position  and  the  viability  of  the  program,  placing  thereelves  at  professional  risk  and 
subjecting  the  A‘;totT»ey  General  to  Congressional,  judicial  and  public  critician.  withewt  ador^te  resources,  backlogs,  delays  and 
controversy  are  guaranteed,  ^u^d  a  program  design^  to  be  a i  apology  will  degenerate  into  2ui  erbarrassroant  for  the  Government  and  an  inailt  to 
deserving  claimarits. 

Given  the  estimated  dowtiwinder  pcfulation  of  172, OCO  stated  in  the  Report  of  the  Interagency  Task  Foroe  on  Oonpensation  for  Radiation  Related 
Illnesses  and  an  edditioral  500  miners,  we  project  the  total  number  of  claLiants  to  be  approximately  13,000,  based  on  cancer  incidence  ratos 
published  by  the  American  CSinoer  Society.  Assuming  tJvit  1991  is  the  first  i'rar  of  the  program,  we  eartimace  thdt  800  claims  will  be  received 
in  1991,  and  thav  the  nimtjer  will  more  Owin  double  to  1,800  claims  in  1992.  Since  the  bUl  requires  the  processing  of  all  claims  within  one 
year  of  receipt,  the  procedures  for  handling  the  claims  must  be  as  Btrer-inl ined  as  possible  while  enabling  proper  factual  determination  of  the 
claims. 

Effective  ackninistratlcn  of  this  program  will  enoenpass  several  areas: 

.  ftA>licity.  An  000  lij»,  €3<planatory  brochures  arri  the  crplcyrnent  of  a  media  consultant  to  provide  Icv^-oost  natiorwide  television, 
radio  and  newspaper  coverage  will  all  be  utilized.  Inadequate  publici^y  will  undermine  the  program's  success  and  spawn  lawsuits 
against  the  Governnent. 

Claims  review  and  adjudication.  Claims  processing  will  be  tondled  by  paralegals  and  a  si^port  staff  of  clerks  and  data  processing 
personnel  provided  throu^  our  AutoKated  Litigation  Support  oontract.  Medical  records  technicians  detailed  fren  the  Surgeon  General's 
Office  will  revi^  each  oonpleted  claim  and  an  attorney  will  assess  its  validity.  Although  we  anticipate  that  the  majority  of  the 
claims  will  be  unooiTplicabal,  there  undoubtedly  will  be  factual  disputes  over  the  issues  of  place  of  residency  and  tiire,  significant 
medical  challenges  and  the  inevitable  nurriDer  of  bogus  and  frauAUent  claims. 

Chock  issuance.  An  operatioral  process,  internal  ocntrols  and  auditing  prooedkires  will  be  established  to  direct  the  Treasury  to 
disburse  the  appropriate  funds  to  the  appropriate  recipient  swiftly  and  accurately. 

Litigation.  If  a  claL-a  is  d^ied,  the  claimant  will  be  notified  urrediately  of  the  decision  arri  of  his  or  her  ri<^t  to  a  hearing.  The 
hearing  would  be  followed  by  an  afipeal  pttxedure.  This  part  of  the  process  imy  take  plaoe  entirely  within  the  Dqartment  or  within 
arother  entity.  For  oofeting  purposes,  we  assumed  that  appeals  would  be  handhri  by  the  Claims  Ocurt  Office  of  special  Masters;  cur 
resource  needs  may  be  greater  if  appeals  are  handled  entirely  within  the  Dcpa/t3nGnt. 
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I 

^  TTie  DivJaian  sedcs  to  cxnfoni  with  the  Intent  of  the  Oxqrese  to  extend  an  apology  to  the  unwitting  participants  of  cur  nation’s  ruclear 

j  woapons  prograB.  Failure  to  provide  the  necesnary  funds  to  efficiently  litplenent  the  progreom  Mxdd  stywie  the  Act’s  intent  to  provide  a^ift 

I  and  eguitable  oc^pensation. 

Ce 

Hunan  Oapitsl  Initiative.  The  Branch  requires  an  additional  $556,000  for  hunan  capits)  rescuroes.  (See  Kanagaaent  and  Adpdnlstration 
section  for  justification.) 
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Organization:  Cjvil  DivisifiP 


PoeiticfTs  by  Type 
Attorney 
Paralegal 
Secretary 
SiiTtotad 

1991  Fay  Raise 
A:Aalnistrati'^ly  Determined 
Pay  Systen 
Training 
Travel 
Awards 

AutuMted  Litigation 
Eguipient/Stppl  ies 
Other  Services 
Subtotal 

Tdtal 

Description  pf  Qst  IlPrtg 


re  ^ 


fi2&i 

ns 

11 

6 

$357 

2 

1 

51 

2 

_13 

17 

9 

457 

3 

180 

279 

36 

48 

49 

2,370 

32 

, ,  . 

. . , 

-.552 

3,546 

“17 

“I2 

4,003 

-  This  increase  prwidea  $666,000  for  11  attorneys,  2  paralegals,  4  aecretariee  and  details 
fraa  the  Of  floe  of  tha  Surgeon  General  to  prxxeae  and  litigate  claims  arleinq  fr*  the 
Radiation  Exposure  Coepereatlon  Act,  $2,370,000  for  regiUite  Autoaated  Litigation 
Si^port  and  $411,000  to  cover  auditing,  travel,  rent,  transportation  and  printing  e)g)ensee. 

-  This  increase  provides  $180,000  to  cover  "absotted"  pay  increasee,  $279,000  to  achieve  mote 
ocnpetitive  salaries  for  attomeym,  $36,000  for  expanded  trainlJig  ctporttnlties,  $12,000  to 
allow  for  increased  ***entoring**  throu^  pairing  jinior  and  senior  attorneys  on  cases 
requiring  travel  and  $49,000  for  increased  employee  Incentive  awards. 
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Lcanq-ranoe  Coal?  Vo  protect  the  fi/wnciai  intex^ests  of  the  Uhited  States  throat  the  recovery  and  oollectlon  of  acixies  owed  the  Gcwemoent 
and  thrcxii^  the  assertion  of  the  Govemnent's  ocnmercial  interests  in  defensive  litigation. 

fiaior  Objectives; 

Vo  save  the  Gcverrment  money  by  winning  lawsuits  and  obtaining  favorable  settlements  of  cxintract,  intellectual  property,  intematioreil  trade 
and  Gcvemnent  erployment  litigation  brxwqht  against  the  United  States. 

'To  collect  money  owed  the  IMited  States  as  a  result  of  defaulted  oontracts,  unpaid  loans,  unsatisfied  judgienta,  breach  of  grant  agreenents 
and  misuse  of  benefit  programs. 

To  rocxjver  funds  lost  throug^i  fraud  and  oomption  in  Coverrwent  programs  and  to  deter  hrture  ioeses  by  collecting  the  statutory  penalties 
allowed  for  such  violations. 

Vo  defend  OovemieTt  policies  and  pnogiaps  cfuaienged  in  litigation  involving  mone*/  daaages. 

Base  Program  Degcriptlop:  Charged  with  protecting  the  nation's  financial  interests,  the  Oonitiercial  Litigation  Branch  defends  actions  seeding 
money  judkyoents  against  the  United  States  eind  initiates  civil  action  to  collect  money  owed  the  United  States  as  a  result  of  various 
ocrvnercial  and  statutory  activities.  Ihe  Branch  also  conducts  litigation  arising  from  fraud,  bribery  and  official  misoonduct  such  as  that 
uncovered  in  the  Savings  and  Loan  Industry;  the  collection  of  civil  fines  and  loan  defaults;  and  challenges  to  Gcverment  personnel  actions. 

the  branch's  caseload  is  largely  defensive.  Contracts  cases  in  Claims  court  ard  the  District  Oourts  are  increasing  as  are  the  Branch's 
responsibilities  in  the  Federal  Circuit  Court  of  Appeals  (CATC) .  CATC  cases,  in  particular,  eure  expected  to  rise  sharply  due  to  recent 
erwrtnent  of  the  Veterans'  Judicial  Review  Act.  Savings  and  Loan  cases  are  beginning  to  mteriallse  in  the  Claims  Court  as  former  directoTB 
such  aa  Charles  Keating  allege  illegal  seizure  of  property  by  the  Office  of  Thrift  Sipervision.  Dolleus  defended  are  projected  to  exoeed  $14 
billion  by  1992. 

Doepite  its  growing  defensive  responsibilities,  the  Branch  has  devoted  increaaing  reoouroea  to  affirmative  litigation.  This  hl<;^>-sta)Qes, 
ocnplex  litigation  oooupiea  an  Increasingly  proadnent  role  i/i  the  Branch's  woric.  Bankrvptcy  and  loan  default  cases  involve  rusaious 
Govemnent  entities  that  have  significant  moratary  exposure.  The  Brarch  is  eogieriencing  the  fall-cwt  of  leveraged  buy-outs  that  waro 
firwioed  with  jtnk  bonds,  representing  defense  agencies  with  hundreds  of  millions  of  dollars  in  contracts  ard  claims  at  risK  due  to 
banKnptcy.  Efforts  to  reocwer  money  lost  throuc^  fraud,  waste  and  abuse  in  GoverriBent  programs  have  intensified  substantially  with  the 
emctment  of  najor  anti-fraud  statutes  and  stepped-ip  efforts  to  target  and  punish  procurement  fraud.  Heiq^itened  enphasis  has  been  placed  on 
reoocping  millions  of  dollars  defrauded  the  Govenrcnt  throu#i  contract  bid-rigging  at  overseas  military  bases.  The  Branch  will  eeek 
rocjovery  of  more  than  $24  billion  in  1992, 
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Workload  of  the  Comreercial  Litigation  Branch  is  presented  in  the  following  tables; 


Activitv/Statistic 

1  1 

1 

_ 1992 

Defend  Monetary 

1  1989  ( 

i  Actual  ( 

1990  1 

Estimate  1 

1991 

Estimate 

Chanoe 

1 

_L 

1 

Base  1 

Reouest 

Level _ 

1.  Personally  Handled  Cases 

a.  Pending  Beginning  of  Year 

1 

\  1 

1  8,990  1 

1 

1 

6,961  1 

6,433 

-249 

1 

1 

1 

r 

6,184  1 

Change 

1 

1 

_ CVPli— 

6,  184 

b.  Received  During  Year 

1  1,550  1 

1,431  1 

1,567 

81 

1 

1,648  1 

1 

1,648 

c.  Teminated  During  Year 

1  3,579  1 

1,959  1 

1,816 

-60 

1 

1,756  1 

1 

1,756 

d.  Pending  End  of  Year 

1  6,961  1 

6,433  1 

6,184 

-108 

1 

6,076  1 

\ 

6,076 

e.  Dollars  at  Issue  (Millions) 

1  $10,578  1 

$11,394  1 

$12,888 

$1,567 

1 

$14,455  1 

1 

$14,455 

2.  Received  and  Referred  to  U.S. 
Attorneys 

1  1 

1  1 

1  4.787  1 

i 

4.176  1 

3.428 

-770 

1 

1 

2.658  1 

t 

2.658 

£n_Iorce  Monetary  Clains 

1.  Personally  Handled  Cases 

a.  Pending  Beginning  of  Year 

1  I 

1 

\  1,291  1 

1 

1 

1,360  1 

1,441 

129 

1 

f 

1 

1 

1 

1,570  1 

1 

1 

1 

1,570 

b.  Iniciated  [firing  Year 

1  1 

768  j 

810 

-98 

1 

712  1 

122 

1 

834 

c.  Tensinated  During  Year 

1  074  1 

687  1 

681 

-13 

1 

668  1 

34 

1 

702 

d.  Pending  End  of  Year 

t  1,360  1 

1,441  1 

1,570 

44 

1 

1.614  ) 

88 

1 

1,702 

e.  Dollars  at  Issue  (Millions) 

\  $15,514  1 

$17,373  1 

$21,032 

$3,233 

i 

1 

$24,265  I 

1 

$390 

1 

1 

$24,655 

2-  Authorized  for  Litigation  by 

U.S.  Attorneys 

1  1 

1  1 

1  1,660  1 

1  1 

1 

1 

1,540  1 

1,  192 

-345 

1 

1 

1 

1 

1 

847  1 

_ L 

1 

1 

i 

347 

1.  Personally  Handled  Cases 

a.  Pending  Beginning  of  Year 

1  i 

1  1 

1  1,135  1 

1 

1 

688  1 

753 

45 

\ 

1 

1 

1 

1 

798  1 

j 

1 

1 

798 

b.  Received  or  Initiated 

1  725  1 

810  1 

1,034 

130 

1 

1,164  t 

1 

1,  164 

c.  Terainated  During  Year 

1  1,172  1 

745  1 

989 

69 

1 

1,078  1 

1 

1,078 

d.  Pending  End  of  Year 

1  6B8  1 

753  1 

798 

86 

1 

1 

884  1 

1 

1 

t 

884 

2.  Received  and  Referred  to  U.S. 
_ Attgrngy^ _ 

1  1 

1  1 

-J _ fiO—i 

1 

1 

_5.5 _ L 

_ 46 

L 

1 

1 

_1_ 

1 

1 

47  1 

1 

1 

_J.- 

_ i7_ 
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Decision  Unit  Workload 


Organization;  Civil  Division 


Decision  Unit  2  CIV  16  comroerclal  Litigation 


Activitv/Statistic 

1 

1 

1990 

Actual_ 

1 

1 

_L 

1991  1 

Estimate  1 

1992 

Results  in  Personally  Handled 

1  1989 

1  Actual 

Chanoe  1 

Base 

1 

1 

Recruest 

Level 

Cases  Terminated  (Millions) 

1 

1 

t 

1 

1 

1 

■Change 

_L 

1 

Cmn-i- 

“1 

a.  Dollars  Defended 

\ 

i  $1,559 

1 

1 

$974 

1 

1 

$983  1 

$15  1 

$998 

1 

1 

... 

1 

1 

$998 

b-  (-)  Awards  to  Opponents 

1  111 

1 

93 

1 

97  1 

6  1 

103 

1 

1 

103 

c.  (+)  Awards  to  Government 

569 

1 

480 

1 

533  1 

-126  1 

407 

1 

$64 

I 

471 

d.  Net  to  U.S.  Treasury 

1  2,017 

_i 

1 

1,  361 

1 

1,419  1 

-117  I 

1,302 

1 

_J_ 

64 

1 

_L 

1,366 

_ _ _ _ Branch  continues  to  handle  significant  litigation  arising  out  of  the  Govemnent's  financial  interests. 

In  the  utilities  field,  Branch  representation  of  the  Rirzd  Electrification  Administration  (REA)  resulted  in  the  successful  restructuring  of 
over  $5  billion  in  defaulted  loans  to  cooperatives.  In  representirg  the  Bomevillo  ftwer  Adainlstration,  Branch  attorneys  axjoessfully 
nagotiatod  a  favorable  settlenent  in  the  $7  billion  Washington  Public  Power  Supply  System  bond  default  litigation  and  eue  no/  defending  that 
settlement  In  the  court  of  appeals.  The  Branch  adso  achieved  a  settlement  with  five  investor-owned  utilities  challenging  the  price  of 
electricity,  thereby  avoiding  a  $330  million  exposure. 


Fraud  Litigation.  In  1990,  approximately  $170  million  was  obtained  in  fraud  judgments  and  settlements.  Department  of  Defense  (DOO) 
procurement  fraud  continues  to  ccnstitute  the  largest  portion  of  this  caseload,  partirjularly  cases  involving  defective  pricing  and  cost 
mischauginq.  $60  million  was  raocyvered  in  1990  for  DOO  fraud.  Significant  reocveries  In  other  areas  included  matters  arising  frcm  programs 
of  the  Department  of  Education,  the  Veterans'  J^fcdnistration,  the  OTvirornental  Prelection  Agency,  the  Department  of  Housing  and  Urtjan 
Development  and  the  General  Services  Adfcainistration.  During  1990,  174  suits  were  filed  isider  the  sui  provisions  of  the  False  Claims  Act. 
overseas,  in  In  re  Japanese  Oonstruction  Oontract  Fraud,  the  Branch  investigated  possible  remedies  under  Japanese  law  arising  out  of  an  ordc*- 
of  the  Japan  Fair  Trade  CJcmaission  cxrcerning  bid-riggirg  on  construction  projects  funded  for  the  U.S.  Naval  base  in  Yoknmka.  After 
conducting  extensive  negotiations,  the  Branch  recovered  $34.2  million  following  a  eettlsient  with  131  Japanese  oospanies. 

Claims  Court/ Federal  Circuit  Litigation.  In  carter,  et  .  v.  nibba.  the  Branch  successfully  defended  an  appeal  dismissing  the  claims  of 
several  hundred  Federal  enployees  seeking  overtime  pay.  This  decision  establishes  an  inportant  precedent  ragiiring  all  si^larly  situated 
erployoes  to  pursue  their  remedies  throu^  the  procedures  established  by  collective  bargaining  agreements.  In  Acton  v.  Uhited  Stat^,  Branch 
attorneys  successfully  argued  that  a  two-year,  rather  than  a  six-year,  statute  of  limitations  applied  to  the  Federal  employee  evert ime  pay 
claims  at  issue.  The  Iirmigratlon  and  Naturalization  Service  esturatos  this  ruling  ocxild  result  in  savings  in  excess  of  $50  million. 
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Intel  leLi.1^1  Property  Litigation.  Ttw  Barancti  oontliwea  to  defend  the  Govemaent  in  cxnplex  patent  suite  bneug^  to  recover  oerperfiatien  for 
the  use  of  patented  ijTventions.  In  Pratt  t  yfiitiiey  Canada  v.  United  States.  Branch  attomeya  ciiAalned  a  favorable  jude^nent  after  a  lengthy 
Clabns  Ocurt  trial  and  then  suooeesfully  defended  the  case  before  the  Court  of  Appeals  for  the  Fbdetal  Cirouit.  Pratt  (  Vhitney  Canada 
sought  C7s/er  $40  aillion  in  exayensation  for  the  Govexrment's  use  of  certain  patented  jet  engines  in  helicopters. 


_ _ MB  has  been  critical  to  the  mnagenent  of  Major  frauds  and  contracts  cases.  In  Ryyle_y^ 

U.S. .  an  owrtijie  j^ay  dispute  with  potentially  $500  ivillion  at  8ta)ce,  a  data  base  has  been  established  to  Manage  information  on  tp  to  25,000 
claimants. 


Organization:  Civil  Division 


Decision  Unit  Funding  Level. Rfiguirewontg 
(Dollars  in  thousands) 


Decision  Unit: 


BUDGET  AUTHORITY 
OUTLAYS 

Appropriated  Positions 

PTE  WorKyears: 

Full-Tiae  Permanent 
Other 

Subtotal 

Overt ime/ Holiday 
Subtotal 

Reimbursable  Wor)cyear8 
Other 

_ Totai _ 


19B9 

Agttfftl. 


$26, 53B 
26,233 

277 

235 

240 

241 

I  M  ■ 

2<1 


1990 

■Actual, 


$29,660 
2B, 177 


231 

236 
__1 

237 


■  ■237. 


1991 

Estiffatfi- 


$34,069 

32,361 

330 


286 

291 

292 


292- 


Chanoe'i^^^Cu^ 


$  3,104 
4,340 


26 

■l-i.Jt 

26 

XJUA. 

26 


Jii- 


$37, 193 
36, 701 

330 


312 

317 

318 

J19 


■gtianqg 


$1,229 

1,069 


CUBr 


$38,422 

37,770 

330 


316 

321 

322 

I.  J  A 

..222- 


Prooram  Changes;  The  Oamiercial  Litlgaticn  Branch  requires  $1,229,000  in  program  incree^es. 
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As  the  Unitod  States  qains  ocnentxiti  in  its  fl^t  agairst  frmxl,  the  battle  has  extended  Internationally,  partiailarly  to 
oomntricf;  wFth  U.S.  military  iretallatiora.  Uhtil  recently,  overseas  cases  did  not  involve  substantial  dollars.  Ihe  heferoe  DcpArt»ait*s 
rei'olve  in  ferreting  out  frauJ  has  cesulted  In  runerous  referrals  Involving  sii»tantlal  sms.  In  order  to  wage  a  Riooesaftil  retaliation 
agiinst  overseas  ocntract  fraud,  the  OcRi»rcial  Branch  requites  an  increase  of  $430,000, 

The  Branch's  Office  of  Fbreicri  Litigation,  ocsprised  of  a  a«ll  Hastdngton,  D.C.  staff  and  one  attocney  stationed  in  Munla^h  Geminy, 
fiujagcss  foreign  counsel  eervioes  to  rc|7resont  the  OcMerrwent's  interasta  cMerseas.  Fbrei^  oouneel  is  ooBfariaed  of  foreiTi  naticrtal 
attorneys  .tio  are  liceriGed  in  their  respective  countries  and  experienced  with  tJ»  local  ocurt  system  and  statutes.  They  are  t>i«ponslble  for 
cvdloiting  the  viability  of  litigation  and  determining  suitable  strategy;  litigating  cases  vhere  %Arrant6d;  participatirq  In  settlcmi^ 

V  negotiations r  and  enforcing  oo) lection  efforts.  Due  to  their  eMclusive  expertise,  forei^sp  counsel  servioes  are  indispensable  to  a  gn^ing 

rvrber  of  hl'^ily  oerplex,  priority  actions.  FbreiTi  counsel  activities  traditionally  include  bringing  Buits  in  fbrel^  ocurts  to  reccMer 
■oiies  defrauded  the  RlliiAry  overseas;  litigating  asset  forfeitures  in  ocmectlon  with  selrures  of  forei^  assets  of  ocnvicted  crininals; 
and  ineitituting  litlrjation  in  &hlp  forecloGures  on  behalf  of  the  Karitins  Administration  (lARAO) . 

A3  a  roGult  of  the  newly  heightened  enphasls  on  foreign  fraud  reoewery,  several  huge  cases  of  contract  bld-rigging  have  emerged  evanaeas. 

Ite  Brajxh  roomtly  received  Congress ionad  attention  for  its  successful  retaliation  against  a  luitimillicBi  dollar  oanstructlon  oontract  bid- 
riigging  echesna  at  the  U.S.  Haval  base  in  Yokosulca,  Japan.  Pbllowing  a  lengthy  investig^iticn,  the  Branch  settled  with  131  Japanese  ro^xinies 
for  a  record  $34,2  million.  In  the  four  icnths  following  the  setUesent  in  yokosuKa,  three  new  bid-rigging  investigations  were  initiated  In 
A3ia.  Eadi  case  involves  nmerous  ooepanies  and  $20  to  $30  million  in  damage:^  soi^it.  The  Department  of  Defense  (DOD)  has  indicated  there 
art!  Bany  other  hi^-ctaXes  cases  yet  to  be  investigated.  Ihe  Branch  expecta  five  such  referrals  in  1932. 

Each  fraud  case  requires  significant  resources  to  cover  forel^  ooLnsel  fees:  they  totaled  ewar  $220,000  for  U»e  Yctomka  oaoa 

alotie.  Despite  the  petential  for  an  enormous  recovery,  the  coqpensa  of  this  litigation  forced  the  Division  to  seriously  consider  not  filhg 
this  ijprcoedcrrtod  case.  Our  attorneys  went  hat  in  h&j^  to  cur  client  agency  hoping  to  secure  the  hnSs  needed  to  file  the  case  —  withoit 
eucct!s.s.  Had  it  net  been  successful  In  peoaring  a  favorable  settlcnant,  the  BraiKh  %oild  net  have  had  the  funds  for  a  trial,  leaving  ro 
cholcrt  but  to  drop  the  case.  This  urvludcy  turn  of  events  would  harve  cost  the  Treoarry  literally  millions  cf  dollars. 

•  The  foreign  litigation  caseload  is  expected  to  rise  33  percent  from  1989  to  1992.  Raoent  DOO  initiatives  have  obligated  tha  Brandi  to 
invefitlgate  every  fraud  referral  for  potential  eettlement.  The  total  costs  associated  are  predicted  to  soar  mdi  hi^ier  in  the  next  fa/ 
years,  as  bid-rigging  investigations  multiply  in  rember  and  ocigilexity.  Foreign  oounsel  fees  are  just  part  of  the  picture;  therm  are  also 
ocroiderable  travel  codta  incurred  from  managirg  cases  overeeas  and  the  pctential  for  filing  fees  ipwards  of  $100,000  per  oafiW» 

The  Branch  has  aidaTvcred  to  reduce  the  Mont  of  fotei<^  ooimel  fees  Inourred  by  limiting  the  rmaber  of  attomym  on  eoch  case,  fcy  taking 
advzkntage  of  the  investigative  wctlc  of  otijer  bodies,  such  as  Ji^pan's  Pair  Trade  OammOBaion,  and  ty  cootdlnating  efforts  with  other  agencies. 
It  has  en*vv5irad  arvoidUg  trial  prcooedlngs  that  would  last  at  least  three  to  five  yoare  and  raiee  foreign  ocxswel  fees  to  unprecedented 
heists.  On  the  brink  of  Icsing  huge  reoeweries,  the  Branch  sou/it  reiidxizmement  fron  client  agencies,  at  the  risk  of  jeopanlieing  cur 
litigating  authi:>rtty.  The  Divlalcn's  stepgap  measures  for  holding  down  foreign  litigation  costs  can  only  serve  as  tfiort  term  palliatives. 

At  cutTont  funding  levels,  the  Branch  can  not  possibly  nake  a  oonoerted  effort  to  inoover  oontract  bid-rigging  schenes  at  U.S.  military  bases 
abrovl.  Without  a'lditiorkal  resouroes  to  exx/er  the  cost  of  foreign  oouisel,  a  fertile  axma  for  fraud  roocMery  will  lay  fallal  and  the  banch 
will  be  UTkible  to  raocn^  an  estimated  $11/)  million  defrauded  the  Govemnent  overseas. 
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section  for  justificaticr.) 


“ITie  necklines  an  addlitional  $749,000  for  hunan  capital  resouroes.  (See  MaraK^einent  ard  AArilnistration 


gtfWtfale  0£ 

(Dollars  in  thousands) 

Or^sniMtlai!  Oyil  Plvtolct)  DBcUion  l»Ut:  2  CtV  16  Oamerelal  Utloatlcn 


Ftsitions  by  Type 
Attorney 
F^&raleg^ 

Secretary 

Subtotal 

1991  Pay  Raise 
Adatnistxatively  Detersined 
Pay  Systeai 
Training 
Travel 
Awards 

Forei(^  Counsel 

EaguiqMnt/9<4T>i 

Stttxtal 


Total 

PeocTlgtigi  pg  a?gt  laaf&fl 


376 

28 

9 

61 

...  480 


4  1,229 

4  1,S 


This  incraase  provides  $275,000  to  ocTvsr  "absorted*  pay  increases,  $376,000  to  achieve 
sore  ocs(»titive  salaries  for  attorneys,  $28,000  for  expanded  training  opportuvities, 
$9,000  to  allcw  for  increased  '‘wntorin^  throu^  pairing  juiior  and  senior  attorneys  on 
cases  recioiring  travel  and  $61,000  for  incrseksed  csplcyee  inoentive  avards. 

IMs  increase  providee  $480,000  to  handle  increased  Ftsrei^i  Oounsel  costs  in  five  cases 
eu-lslng  froi  a  surge  of  ^Marseas  Defense  fraudhrelated  referrals. 


L>-2  2 


1024 


gIVIL.PragIQW 


Federal  Progrraws  -  2  CIV  17 


Lono-ranae  Goal:  Tto  sucxiessfully  defend  against  ctiallenges  to  Federal  civil  programs,  policies  ^u^d  initiativoo  and  to  enforoe  ronedies  for 
statutory  violaticns  of  Federal  program. 


To  prevail  on  behalf  of  the  United  States  in  civil  litigation  Ln  defense  of  the  prograiw,  policies,  initiatives  and  decisions  of  the 
President,  B^ecutlve  Branch  agencies  and  officials  of  the  Legislative  and  Judicial  Branches. 

Do  initiate  and  prevail  in  afflmtive  litigation  aimed  at  resedying  statutory  and  regulatory  violations. 

Do  increase  the  aocxxntability  of  financial  institutions  by  ^v^rgres8ively  ptn'suing  ro(julat(xy  enforoenent  actions. 


Do  pursue  reoevery  of  civil  penalties  from  financial  institutions  suspected  of  criminal  violations. 

Bass  Proerran  PeecrlDtion:  The  prx>gi‘aBB  and  policies  of  the  Federal  govemnent  haw  a  pervasive  effect  cn  the  {Uolic.  It  is  nL*  ewrprislng 
that  as  society  has  beoons  increasingly  litigious,  the  public  is  turning  to  the  courts  to  influence  F>aderal  programs  and  policies.  The 
Branch  aust  vigorously  defend  against  legal  challenges  to  a  growing  nimber  of  vital  Gwerrment  policies  and  programs  to  ensme  they  are  not 
stymied  threu^  the  judicial  pxxxess. 


Given  the  vast  array  of  Ooverrment  activities  spanning  some  185  agencies,  Habers  of  Congress,  the  Podetral  judiciary,  C^inet  aabers  and 
other  Federal  e)08cutive8,  offioers  and  enplcyees,  this  litigation  is  broad  and  diverse.  Much  of  our  litigation  involves  entitlcsaents 
{xxgrams.  This  litigation  has  potentially  mssive  impacts  on  the  Federal  Treasury.  Judicial  decisions,  finch  as  the  reoent  Social  Security 
Act  decisions,  can  entitle  plaintiffs  to  Federal  benefits  costing  millions  —  if  not  billions  —  of  dollars  over  the  life  of  the  program. 


Other  litigation  is  crucial  to  the  s^rfxTtt  of  major  Goverraent  policies  and  Initiatives.  The  Branch,  steeped  in  litigation  challenging 
agency  drug  testing  programB,  has  a  central  role  in  prenoting  a  drugr-free  Federal  workplace;  and  it  defends  challenges  to  policies 
surttuiding  the  Deoemial  Oensua.  On  the  affirmative  side.  Federal  Programs  attorneys  enforoe  regulations  prcMulgatsd  by  a  range  of 
Govemeent  agencies  Irvolving  Important  matters  such  as  medicare  paynents,  natiorud  security  end  eiAJcational  loeins. 

The  Branch  also  playe  a  critical  tbo-fold  role  in  the  Geverment’e  efforts  to  solve  the  Savings  and  Loan  crisis  and  restore  confidence  in  the 
nation's  financial  institutions.  Ihder  the  provisions  of  the  Financial  Institutions  Raform,  Recovery,  and  Eriforoanent  Act  (FIPREA),  the 
Branch  defends  challenges  to  increased  capital  standeurJ  reguirEnents  and  other  prwisions  alined  at  tl^ttcning  control  of  Federally  insured 
JjBtitutlorw.  This  litigation  is  vital  to  the  Ahdnistration's  goal  of  protecting  the  ptbllc  against  additional  losses  Aie  to  unsound 
banking  and  lending  practices.  In  addition.  In  cases  where  the  evidence  rende.tr:  criminal  prosecution  unsuitable,  the  Branch  seeks  reoevery 
of  civil  pervilties  for  violations  of  the  criminal  acta  set  forth  in 


O 
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Workload  and  AccowDllshaents;  workload  of  the  Federal  proqrans  Branch  Is  presented  in  the  following  tables: 


Activitv/Statistic 

j 

1 

1992 

1989  1 

1990  \ 

1991  1 

1 

1 

Defend  Federal  Civil  ProQraas 

.Actual  1 

Estimate  1 

Estimate  1 

Chanae  1 

Base 

1 

Reouest 

Level 

1 

1 

j 

Chanae  1 

Cum. 

1.  Personally  Handled  Cases 

1 

1 

1 

1 

1 

1 

1 

f 

a.  Pending  Beginning  of  Year 

841  1 

847  1 

583  { 

116  1 

699 

f 

699 

b.  Received  During  Year 

256  i 

276  ( 

384  1 

14  1 

398 

1 

398 

c.  Teminated  During  Year 

250  1 

540  1 

268  1 

30  } 

298 

1 

298 

d.  Pending  End  of  Year 

847  I 

583  1 

699  1 

100  1 

799 

1 

799 

2.  Received  and  Referred  to  U.S. 

1 

1 

1 

1 

1 

1 

1 

1 

Attorneys 

2,361  i 

2,246  1 

1 

2,217  1 

f 

-30  1 

1 

2,187 

1 

1 

2,187 

1.  Personally  Handled  Cases 

1 

1 

1 

1 

1 

J 

1 

1 

1 

1 

1 

1 

1 

1 

( 

1 

1 

a.  Pending  Beginning  of  Year 

90  t 

114  1 

140  i 

47  1 

187 

1 

187 

b.  Initiated  During  Year 

64  1 

76  { 

Hi  1 

-22  t 

92 

1 

7  1 

99 

c.  Teminated  During  Year 

40  1 

50  1 

67  ( 

8  1 

73 

1 

2  1 

75 

d.  Pending  End  of  Year 

114  1 

140  1 

187  1 

19  1 

206 

1 

5  I 

211 

2.  Authorized  for  Litigation  by 

1 

1 

1 

1 

1 

1 

1 

1 

U.S.  Attorneys 

185  1 

227  1 

238  1 

J 

12  1 

I 

250 

1 

1 

250 

a.  Pending  Beginning  of  Year 

25  1 

1 

1 

1 

24  1 

1 

1 

1 

31  1 

1 

1 

1 

8  i 

39 

) 

1 

1 

1 

39 

b.  Received  or  Initiated 

19  1 

39  1 

39  1 

39 

1 

39 

c.  Terminated  During  Year 

20  1 

32  1 

31  ! 

3  1 

34 

1 

34 

d.  Pending  End  of  Year 

24  1 

31  1 

_ L 

39  j 

_L_ 

5  1 

44 

1 

-1 

44 
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Decision  l^nit  Workload 


Onjvii  nation: 


Civil  Division 


Decision  Unit  2  CIV  1?  Federal  Pnxnraws 


Act ivitv/stati Stic  I 

1 

1 

1992 

1 

I 

1989 

1 

1990 

1 

1991 

1 

1 

1 

Ftesults  in  r^rsooallv  Handled  ! 

_J„ 

ActuaL_ 

_L 

Estimate 

_i_ 

Qwqg  1 

Base  1 

BeciuestLevel  | 

Cases  Temvinatod  I 

1 

1 

1 

1 

1 

Charoe 

j 

cxw.  1 

I 

a.  Peroent  Favorable  Outoones  | 

92 

1 

1 

92 

1 

1 

92 

1 

1 

1 

92  } 

1 

1 

92  1 

b.  Rmber  Favterable  Outooraes  | 

J 

28i> 

1 

_i_ 

572 

1 

_L 

336 

1 

±_ 

37  1 

1 

373  J 

1 

1 

1 

374  1 

I 

Direct,  Dollars  at  Issue  (Millions)  | 

L 

$666 

1 

1 

$830 

1 

1 

_L 

.904 

1 

1 

-i- 

1 

$78  1 

_L 

1 

$982  1 

_ L. 

$7 

1 

$989  1 

Savlrxis  arri  Loan  Litigation.  A  key  oowponent  of  the  Financial  Institutions  Ftefors,  Reoovery  euTd  ESiforoement  ^cX.  of  1989  (FIRPEA)  newly 
authorizes  the  Attorney  General  to  bring  civil  actions  for  penalties  of  to  $1  ■illion  or  the  anount  of  pecuniary  gain  for  concKxrt  also 
subject  to  crljRinal  liability.  The  Federai  Progracc  Branch  is  responsible  for  these  new  civil  enforoenent  actions  and  for  defending  banking 
legislation  eknd  regulations  against  const ituticnal  or  legal  challenges.  In  a  series  of  now  over  25  cases,  the  Branch  has  defended  the 
riRREA-ii^aidated  enluvioed  capital  reguirenents  for  thrifts,  and  joined  the  Office  of  Thrift  Stfiervision  in  several  cases  defending  the 
inplementation  of  FIPREA  by  its  fonaer  Dirsctor,  M.  Danrry  Wall,  and  former  Acting  Director,  Salvatore  Itartoche.  The  Branch  can  eoqpect  an 
increasing  rucber  of  challenges  to  the  ijiplenentation  of  FIPREA. 

Vcjg  Testina  Litlcation.  The  Federal  Prograns  Branch  represents  the  Federal  gowerment  and  its  officers  in  cases  of  national  ia^xirtanoe 
involving  significauTt  const i tut ional  and  statutory  challenges.  FCr  exaiple,  in  sc^^port  of  the  Nation's  efforts  to  oaibat  illegzd  drug  use, 
the  Branch  is  defending  over  50  cases  challenging,  on  Fourth  Asendkoent  &ni  other  constitutional  and  statutory  grounds,  civilian  dnig  testing 
programs  for  Federal  enplcyees  holding  sensitive  positions  and  private  oBployees  holding  sensitive  positions  In  the  transportation  InAJstry. 
Among  the  agencies  those  dbug  testing  piogians  have  been  challenged  in  court  are  the  Department  of  Defense,  the  Department  of  Justice,  the 
Executive  Office  of  the  President,  the  Department  of  Transportation,  the  Customs  Service  and  the  Secret  Sezvioe.  In  addition,  the 
Tran^X)rtation  Department 'a  program  requiring  private  enplcyeurs  in  the  transportation  industry  to  screen  their  eafcty-sensitive  eeplcyses  for 
use  has  been  sihjected  to  challenges  from  all  sectors  of  the  transportation  industry.  The  Brzuich  has  reoently  achieved  substantied 
victories  in  iqoholding  drug  testing  regulations  governing  eifplcyoes  of  urban  mass  transit  systems  and  merchant  Mriners. 
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Secwration  of  t^a#ers.  irie  finnch  h«»s  been  active  in  a  ruixr  of  suite  involving  aefparation  of  powers  principles.  In  People  of  the  State  of 
lili/Tojs  V.  and  national  Federation  of  Federal  Itelovees  v.  Departinerrt:  of  Defense  it  Guooessfully  defended  in  district  court 

cfkallercres  to  the  const i tut ionality  of  the  Base  Closure  and  Fteali^ment  Act  on  separation  of  powers  and  unlawful  delegation  gxtxnds.  In 
ftirtop  Vt  it  Gucoessfully  defended  in  district  court  a  suit  brou^t  ty  four  oongreaeaBn  seeking  to  enjoin  President  Bush’s  arrangooent 

not  to  obligate  Contra  aid  furris  without  the  agreenent  of  four  oomaittee  chainnen,  claijaing  it  anounta  to  an  unconstitutional  legislative 
veto. 

1?9Q  Oenais.  As  with  the  1980  Oemis,  nunerous  suits  are  e)q}ected  ctiAllenging  various  aspects  of  the  1990  pcpulaticn  aaunt  ty  the  Qensus 
ftueau.  Aacng  the  areas  of  dispute  are  questions  of  btatlstical  adjustnents  for  UYlercoutits  in  certain  areas,  of  military  personnel  and 
others  stationed  overseas  and  of  inclusion  of  undocuaented  aliens  in  the  Ud.ted  States.  'Ihesa  issues  ate  very  siqpiifioant  because  of  their 
potential  effect  on  the  apportiomeni.  of  congressional  seats.  The  Branch  has  already  successfully  defended  Rldae  v.  Verity  involving  the 
’’illegal  alien"  issue.  As  a  result  of  an  interiji  settlement  reached  in  City  of  New  York  v.  PeoartiHBnt  of  Oomueiue.  the  issue  of  whether  to 
adjust  statistically  will  be  reexamined  after  the  Census  is  taken.  However,  a  second  adjustaent  lawsuit  is  already  being  litigated  in 
Illinois  and  other  suits  eue  likely.  Challenges  to  other  aspects  of  the  Oensus  are  also  adjected  as  the  Census  continues  throu^  1990. 

ALS  AxctpI ishtnents .  In  the  precedent-setting  Census  challenge  ty  the  CiLy  of  New  York,  City  of  New  York  v.  Departinent  of  Oomaeroe.  AIS  was 
evplcryed  to  rapidly  gain  control  over  a  large  e»nd  oof^lex  docunent  collection  headed  fee:  trial  in  less  them  Uuee  months.  Inforeation  fren 
over  45,000  pages  of  discovery  fren  the  census  Bureau  and  10,000  pages  of  testimony  were  oonputerlzed  in  a  hiqtvLy  coopreseed  10  week 
timeframe,  allowing  the  attorneys  to  fully  review  and  utilize  the  doexments  in  preparatian  for  trial  and  selection  of  exhibits.  Settlanent 
favorable  to  the  Goyerraent  \aa  reached  on  the  first  d-y  of  trial. 
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Decision  Unit  Fundinci  Level  i^equirements 
(Dollars  in  thousands) 


Organization:  Civil  Division 


Decision  Unit;  2  CIV  17  Federal  Programs 


1  1989  1 

1990 

1  1991  1 

1  Actual  1 

Actual 

1  Es t iwatc  1 _ 

1992 

1  1 

_ 

_ 1. 

Reguest  Level 

Eespjjx<pe,.PggMire|aent5 

1  1 

Change 

J- 

-  -CUfl  . _ L. 

Change 

J _ _ 

BUDGET  AUTHORITY 

1  $11,873  1 

$12,462 

f  $18,130  1 

?  3, 366 

1 

1 

$21,496  1 

$426 

1  $21,922 

OUTLAYS 

f  11,716  1 

11,839 

\  16,935  1 

4 ,010 

1 

20,945  1 

370 

1  21,315 

Appropriated  Positions 

1  1^1  1 

151 

1  219  1 

1 

1 

1 

219  1 

t  2.’ 9 

FTL:  WorKycars: 

1  1 

1  1 

i  1 

1  ! 

1 

1 

1 

Full-Tiae  Permanent 

!  117  1 

111 

1  163  1 

36 

1 

199  1 

3 

1  202 

Other 

1  1 

1  1 

X-J-t 

1 

_-S  I 

XXX. 

1 

Subtotal 

1  123  1 

117 

1  169  1 

36 

1 

205  1 

3 

1  208 

Overt ime/Hol i day 

1  i 

__2 

1  1 

,  .  . 

1 

1 

1 

Subtota 1 

1  125  1 

1  19 

1  171  1 

36 

1 

207  f 

3 

1  210 

Reimbursable  Workyears 

1  1 

1  1 

1 

1 

Other 

I  -LLJ.  1 

1  j-t-t-  1 

X  XX. 

1 

.  ,  . 

1  J 

_ Igtftl.  .  . 

L_  ..  .125..  1 

J _ 

_ _ 

0- 

_ _ ZQJ-L 

1 _ 

Pr^jgnw  Changes:  *  The  Branch  requires  an  additiorwl  $<26,000  for  hunon  capital  reeouroes.  (See  KarageBtent  and  ^^ilnistratlon  section  for 
justification. ) 
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Os^aniMtion:  Civjl  Divigign 


(Uolleuns  in  thous^u^ds) 


Decision  iMlt;  2  CIV  17  Pedteral  Progregas 


Xngrg^..  Igygl _ 


KBltions  by  Type 

Ss&x 

ns 

Affount 

Attorney 

Parale^d 

Secretary 

J .  f 

jjj. 

. . . 

SubtcAal 

1991  Ptxy  Raise 
/^ihujiistratively  Determined 

3 

$189 

Pay  System 

194 

Training 

12 

Travel 

4 

Aworrls 

27 

Litiqative  E^g^nses 

SqjLiinent/SippI  iee 

,LJ-L 

■  *  ^ 

SLtTtotal 

3 

426 

_ 

_ 

_ 

Ttrtal 

3 

426 

DepcTif^gn  of  Qcgt  HvjU 

Hunan  Qyital  Inltiativa  -  -iMs  iiCTea^e  ptwldas  $189,000  to  oow  "abeorted*  pay  IncrMaee,  $194,000  to  acMeNflB  moi« 
oo«f»tltivQ  salaries  for  attorneys r  $12,000  for  esqsandsd  trairiinr|  opportunitias,  $4,000  to 
allow  for  Increased  '•mentorinj*  thrrxi^  pairing  junior  and  senior  attorneys  on  cases 
requiring  travel  ard  $27,000  for  increased  eaployes  Inoantlve  awards. 
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CIVIL  DIVISION 

JLBTlFlCATKy  PC«  PROGRAM  AND  PES^FOOWKE 


protect  the  Interests  of  cxnsputners  fron  defective  or  hamful  proiucts  and  fra*  infair  and  deceptive  trade  practioes. 

Major  Obicctivcs : 

Vo  prwicle  effective  enfccootcnt  of  Federal  oonsuner  protection  statutes  threu^  institution  of  affimative  civU  litigation. 

To  consider  the  prosecutorial  merit  of  crininal  natterB  under  oonsmer  protection  statutes  arel  Initiate  or  assist  in  the  oonduct  of 
appicpriate  crimiml  proceed irgs. 

TO  represent  the  United  States  in  defensive  litigation  fc*wn  initiatives  ard  ptograns  of  the  principal  consuner  protection  agencies  are 
challenged. 

To  oewnter  druj  tr'afficking  by  investigating  blac:^*'iur1cet  operations  and  securing  steroids  prosecutions. 

BJ5<?.JEt5gr3|tt_D^<3iU7tJLfin:  The  Office  of  Omawer  Litigation  is  res^xnsihle  for  litigation  under  Federal  statutes  that  protect  pct^lic  health 
ard  safety  and  regulate  unfair  and  deceptive  trade  practices  in  interstate  ocsaieroe.  The  Office  defends  the  prograns,  policies  ard  decisions 
of  the  coveiTircnt  In  oon^sner-related  areas  and  enforces  those  policies  by  both  civil  ard  crininal  sanctions  In  order  to  avert  health  risks 
to  tifG  public  ard  dfrter  econaaic  fraud. 

The  Office  Initlatef  affimative  litigation  to  ensure  thiit  insafe  and  adalterattd  foods  and  drugs  do  not  reach  the  wuioetplace,  protects  the 
integrity  of  tiic  diuij  apprwzd  process  and  enforces  Fedeial  policies  in  tha  regulation  of  foods.  RefexTala  fren  tha  Food  and 
Arlmlnistration  (FTA),  %hich  nooessitate  the  initiation  of  crininal  prosocutiorB,  oonstitute  a  najor  and  grovlng  focus  of  tha  Office’s  work. 
Choe  mostly  relatively  sinple  Bisdeiaeanor  cases,  FtA  referrals  now  are  largely  felony  prosocutlons  for  diverse  illegal  activity. 

Other  Utlgation  the  aranch  initiates  oc^ners  haxaidous  and  unsafe  oonstaer  products,  mfalr  debt  cx)llectlon  and  oonouaer  credit  practices, 
franchising  ard  door-to-door  and  sail  order  sales.  The  Offloe  also  seeks  the  enforoeaient  of  adainistratlvs  orders  relating  to  prios  fixir^ 
and  divestituro,  unfaii  and  deceptive  advertiaing  practioes,  and  cigarette  and  autoscbile  labeling,  lha  Branch  defends  tha  Govemunt  in 
challenges  to  Federal  pc-licles  and  initiatives  ained  at  protecting  the  isihlic  in  Its  purchases  of  foods,  drugs,  devlcaes  and  oon»aer 
procKjcts. 


0-29 
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Workload  and  AccoiPDllshnients:  Workload  of  the  Office  of  Consumer  Litigation  is  presented  in  the  following  table: 


Activity/Statistic, 


1.  Personfilly  Handled  Cases 

a.  Pending  Beginning  of  Year 

b.  Initiated  During  Year 

c.  Terninated  During  Year 

d.  Pending  End  of  Year 

2.  Authoi ized  for  Litigation  by 

U.S.  Attorneys 


19B9 

Actual 


1990 

Estimate 


1991 

Estimate 


_JL25i_ 


Chang?. 


1 

299  j 

1 

367  1 

1 

511  j 

1 

93  ( 

1 

604  I 

1 

604 

228  I 

268  1 

279  } 

-141  1 

138  1 

148  1 

286 

160  1 

124  1 

186  1 

-10  1 

176  1 

24  1 

200 

367  1 

1 

511  1 

1 

604  1 

1 

-38  1 

1 

566  1 

1 

124  1 

1 

690 

1 

198  1 

1 

1 

198  1 

_ u 

1 

238  1 

1 

1 

18  1 

1 

1 

256  1 

J 

1 

1 

255 

) 

\ 

1 

14  1 

1 

j 

1 

5  1 

1 

1 

1 

IS  1 

i 

1 

1 

1 

1 

1 

18  1 

1 

f 

1 

18 

15  1 

23  1 

15  1 

15  t 

15 

24  1 

10  1 

15  1 

15  1 

15 

5  1 

18  1 

18  1 

18  ) 

18 

Bag? 


Request  LeveL_ 


change 


App?Iiatg  Cflffgg  and  Hcmcrandfl 

a.  Pending  Beginning  of  Year 

b.  Initiated  During  Year 

c.  Terminated  During  Year 

d.  Pending  End  of  Year 


1.  Dollars  (Killiona)  j 

a.  Fines  and  Penalties  Imposed  | 

1 

$5.0  1 

1 

$4.7  1 

$5.0  1 

1 

'$0.4  1 

1 

$4.6  j 

1 

$0.4  1 

$5.0 

b.  Amount  Collected  | 

4.9  1 

2.2  1 

2.4  1 

-0.2  1 

2.2  1 

0.2  1 

2.4 

1111  III 

2 .  Outcomes  1  1  f  f  1  1  1 

a.  Percent  Favorable  Outcomes  | 

92  1 

92  1 

92  1 

...  1 

92  1 

...  1 

92 

b.  Number  Favorable  Outcomes  j 

_ _ L 

169  1 

_ L 

123  i 

_ L 

185  1 

_ L 

-9  1 

_ L 

176  ! 

1 

22  1 
_ L 

198 

D-in 
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rc»d  ftnd  Dixq  AdfcTvmistration  fFDA)  Litigation.  ‘Itie  Office  of  Consuner  Litigation  cwitirued  to  lead  a  natiorwide  craci<down  on  the  black- 
market  Ln  illeg^kl  steroid  drugs.  In  1990,  38  individuals  have  been  sentenoed  for  steroid  trafficking.  The  Office  has  also  undertaken  major 
investigations  relating  to  the  aeuggling  and  illegal  distribution  of  urafiproved  bulk  anljoal  drugs  for  use  in  food-producing  anioeds,  vtiich 
have  reailted  in  the  convictions  of  5  octtpanies  and  31  individuals.  Significant  aentenoes  were  ijiposod  on  two  Baltimore  generic  drug 
manufacturing  firms  and  their  owners.  Each  pleaded  guilty  to  two  felonies  in  ccmaction  with  the  marketing  of  unapproved  and  unl.abeled 
ingredients  in  oral  penicillin  and  the  falsification  of  critical  sanufacturing  and  testing  records  on  injectable  antibiotics. 

rederal  Trade  OoBinisslon  ffTC)  Litigation.  The  office  pursued  litigation  against  a  major  telenarketing  firs  charged  with  a  nationwide 
pattern  and  practice  of  deceptive  magazine  subscription  sales  via  telephone,  involving  hmlieds  of  thousands  of  oomiaers.  In  one 
Pennsylvania  case,  civil  penalties  of  $90,000  and  injunctive  relief  were  obtained  for  violations  of  the  Bgual  Credit  OpportwUty  Act  ty  a 
deparbnent  store  ^4dch  isifairly  evaluated  the  creditworthiness  of  married  wcraen.  In  a  series  of  cases,  17  firance  ooepanies  were  enjoined 
from  discriminating  against  elderly  and  divorced  persons  applying  for  short-term  hl^h“lJTt«rest  loans  and  paid  $95,000  in  civil  penalties. 
Also  on  behalf  of  the  FTC,  the  Office  obtained  civil  penalties  and  injunctive  relief  in  cases  enforcing  the  agency's  Used  car.  Funeral 
Practices,  Hcne  Insulation  and  Kail  Order  Rules. 

Qonsuper  Product  Safety  Ctmmigglcr  f<;:ysc>  Litigation.  The  Office  oonducted  litigation  against  two  manufacturers  of  playground  equipoent  for 
failure  to  report  defects  causing  serious  injuries  to  a  large  nmber  of  children.  Both  firms  entered  into  consent  docrooo  and  paid  civil 
p^lties  totalling  $140,000.  Ihe  Office  also  successfully  ocapleted  a  nuiber  of  injunctive  actions  against  importers  of  hazardous 
fireworks,  seeking  testing  of  the  fireworks  to  assure  oosplianoe  with  the  Federal  Hazardous  Substances  Act. 

Appellate  cases.  The  Office  continued  to  conduct  an  active  appellate  practice  in  1990,  The  Eighth  Circuit  Court  of  Appeals,  in  U.S.  v. 
Larry  Hiland.  et  ed..  affirmed  the  convict  ions  of  two  chief  eMscutives  and  a  corporation  for  the  manufacture  and  distribution  of  E-Perol,  a 
drug  linked  to  38  premature  infant  deaths.  The  13-oaunt  felony  oonvicticra  ipheld  on  appeal  were  the  first  in  the  Sl-year  history  of  the 
Food,  Drug  and  Ooeaietlc  Act  for  the  marketing  of  an  illegal  "new  drug."  The  Third  Circuit  Court  of  Appeals  reversed  a  district  court's 
denial  of  an  injunction  which  had  been  aou^  hy  FDA  to  prevent  the  Illegal  distribution  of  bulk  anij^  drugs  to  veterinarians  without 
approved  new  aniiul  drug  applications.  The  Third  Circuit  also  affirmed  a  district  court  holding  that  the  new  animal  drug  provisions  of  the 
Food,  Drug  and  Ooesmetic  Act  are  applicable  to  veterinarians  and  that  the  defendant  veterinarian  misbranded  animal  drugs  when  he  sold  thoi 
throu^  the  mail  without  labeling  as  to  "adequate  directions  for  use." 
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Desiglgg  IMit  rundtm  Level  RecMirementa 
(Dollara  i/1  thcusards) 


Org.viiMtion:  Civil  Divlstcn 


HJDGET  AJLmiORm  [ 

OLTHAYS  I 

An:ircT>riatod  Pocitiora  | 

PHE  Workytvirs:  | 

F\ill-TinG  Pc'rrwnrrit  J 

Other  I 

ajbtotal  I 

O/ert  Lme/)k)  1  i  day  | 

Subtotal  { 

Rcijr*xirsablc  Hbrkyeam  } 

Other  I 

_ T^.l _ [_ 

hrograjn_C^vr/^ :  Ttw  Branch  requires 
justification.) 


DeciBlon  Uhlt: 


1969 

Actual 

1 

1990 

1 

_L 

1991 

Eatinate 

1992 

f 

1 

i 

1 

_ Be>se  LEfvel  _ 1 

Reouest  Level  1 

1 

1 

__Qia099_l_ 

On.  1 

Qwqe  1 

cm.  1 

$2,383 

f 

1 

$2,928 

1 

1 

$3,267 

1 

$215  1 

1 

$3,482  1 

$90  1 

$3,572  1 

2,358 

1 

2,782 

1 

3,101 

345  1 

3,446  1 

80  1 

3,526  1 

35 

1 

1 

35 

1 

1 

35 

1 

1 

35  ( 
t 

1 

35  1 

1 

26 

1 

\ 

29 

1 

1 

36 

1 

1 

36  1 

1  1 

1 

37  1 

_2 

1 

_5 

1 

__2 

—Z  I 

« • »  ( 

__2  1 

28 

1 

31 

1 

33 

38  1 

I  1 

39  1 

It! 

1 

■i  1  j. 

1 

1 

, , .  1 

XXX  1 

28 

1 

1 

31 

1 

1 

38 

1 

38  1 
» 

1  1 

39  1 

1 

... 

1 

J-l-L 

i 

J  A  1 

\ 

i  «  ■  1 

i « ■  1 

1 

XXX  1 

_1_ 

31 

_L 

_ 3fi_i 

_ 3a  J. 

_ L_1 

_ 22_l 

an  additional  $90,000  for  huaan  capital  rosouroes.  (See  Kanaqefecnt  anJ  Achilnistratlon  eoctlon  for 
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(Dollars  in  thousands) 


Organization:  Civil  Division 


Decisicn  Unit:  2  CIV  19  Omugr  Utigatlai 


ftwitions  by  Type 
Attorney 
PzuBlegal 
Secretary 
subtotal 

1991  Pay  Raise 
AdBLmistrati>’ely  Detemi/wd 
Pay  sye'.i  5 
Training 
Travel 
Awartto 

Ijtigatlve  Expenses 
Bc|Liipsent/9Wl  ies 
Stfctotal 


Total 

Pgsglgtiqi  PC  oast 


Increase .  igyei _ 

Kg.  AreotJTt 


$26 

54 

4 

2 

4 

AX^ 

90 


rtaan  Capital  iJlitlative  -  T^la  increaee  provides  $26,000  to  oov«r  "absoxteT  pay  IncreMSS,  $54,000  to  achieve  sore 
onpetltlve  salaries  for  attorneys,  $4,000  for  eoqpanled  fraixUrti  oppottunit ies ,  $2,000  to 
allow  for  Increased  **«entoring*  thiru^  pairing  jinlor  wd  senior  attomeys  on  cases 
requiring  travel  and  $4,000  for  Incraaaad  a^loyee  Inoertlve  awards. 
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prevail  in  all  civil  ijtmgratton  litigation  arising  under  the  Irrdgration  and  Nationality  V:*  and  related  lavs,  Including  appellate 
litigation  challenging  trial  court  or  actriinistrative  decisions  in  favor  of  the  United  States. 


To  prcrote  and  i^rhold  enforoanerrt  activities  involving  the  apprehension,  deterttiixi  and  expulsion  of  aliens  le>ck  lawful  authority  to 
reirain  in  the  United  States. 


TO  represent  the  United  States  in  civil  litigation  brou^  acjainst  officers  of  the  Iwnigration  euid  llaturallMtion  Service  and  other 
initvigrat ion- interested  agencies  in  their  official  capacities. 

TO  er.foroe  erployer  sanctions  provisions  of  the  laniigration  Reform  and  Control  tot  of  1986  (IRCA) . 

Base  Procrram  Oeecripticn;  By  determining  who  will  be  authorized  to  work  in  the  United  States,  will  be  reinitod  with  their  families,  who 
will  be  granted  political  asylm  and  ^ho  will  be  deported,  the  Liwalgration  and  Naturalization  Service  (INS)  afferjts  millicns  of  lives.  DB 
determinations  affect  the  Nation’s  labor  pool,  its  conduct  of  foreign  policy  and  its  ability  to  secure  its  borders.  The  woilc  of  the  Office 
of  Jjmnigrat ion  litigation  (OIL)  is  critical  to  aKuring  INS  rulings  are  i^hold. 

"Traditioral"  areas  of  litigation  include  individual  challenges  to  enforcement  actions,  class  action  attacks  on  statutes  ^md  programs  and 
suits  directed  against  Goverrment  officials  responsible  for  regulating  our  Nation's  borders.  OIL  is  responsible  for  district  and  circuit 
court  challenges  to  the  apprehersion,  detention  and  defxirtation  of  alierw,  the  issuance  of  visas  and  passports  and  the  Govemnsent * s  response 
to  applications  for  natural izaticn,  political  asylm  and  other  imidgratlcn  benefits. 

Enactment  of  IHC^,  heit^ttenod  efforts  to  ocohat  terroriflu,  incinoased  pressure  by  Central  American  migrants  and  the  resuipticn  of  the 
repatriation  agreement  between  the  United  States  and  CUja  have  expanded  the  Offioe's  responsibilities  dramatically.  As  a  result,  between 
1989  and  1992,  our  attorneys  will  face  a  48  peixjent  incroase  In  their  litigation  caseload.  The  Office  is  defending  »ajor  class  actions 
challenging  the  legalization  provisions  of  IRCA  and  ti-^e  prooedkires  adapted  by  tlie  INS  to  biplonent  it.  As  aliens  are  denied  legalization, 
the  Office  is  now  rooeivinq  a  growing  ntetjer  of  individual  challenges  to  legalization  determinations. 
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Wbriaoad  and  toocrpliHhwnnts;  VJbrklcad  of  the  Office  of  Inrvigration  Litigation  is  presented  in  th>e  folicving  table: 


Activitv/Stat ist ic 

1  1 

_ 1992 

1  19B9  1 

1990 

1991  ) 

1 

1 

1  Actual  j 

Estimate' 

Estimate  i 

Change  1 

Base 

1 

Request 

Trial  Cases 

1  1 

1 

Change 

_ cyfij _ 

1.  Personally  Handled  Cases 

I  1 

1 

1 

1 

1 

a.  Pending  Beginning  of  Year 

1  373  1 

382 

506  1 

35  [ 

541 

i 

1 

541 

b.  Received  During  Year 

1  177  1 

3  69 

245  1 

9  1 

254 

1 

1 

254 

c.  Terminated  During  Year 

1  168  1 

245 

210  1 

IB  1 

226 

1 

1 

228 

d.  Pending  End  of  Year 

1  362  1 

506 

541  } 

26  j 

567 

1 

1 

1 

1 

567 

2.  Received  and  Referred  to  U.S. 

1  1 

1  1 

1 

1 

1 

1 

1 

Attorneys 

1  370  1 

1  1 

370 

357  1 

1 

29  1 

_ 

386 

1 

1 

1 

386 

Appellate  Cases  and  Meworanda 

1  f 

1  i 

1 

1 

1 

1 

1 

1 

1 

1.  Personally  Handled 

1  1 

1 

1 

1 

t 

a.  Pending  Beginning  of  Year 

1  242  1 

297 

424  1 

96  1 

520 

1 

1 

520 

b.  Received  During  Year 

I  416  1 

410 

465  1 

44  1 

509 

1 

1 

509 

c.  Terminated  During  Year 

1  361  t 

283 

369  j 

55  1 

424 

1 

1 

424 

d.  Pending  End  of  Year 

1  297  1 

424 

520  1 

1 

85  1 
r 

605 

1 

1 

1 

1 

605 

2.  Received  and  Referred  to  U.S. 

1  1 

1  1 

1 

1 

1 

1 

) 

1 

Attorneys 

1  78  1 

60 

42  I 

3  1 

_ 

45 

1 

1 

-J- 

45 

Act ivitv/Statistic 

1  1 

1 

_ 1222- 

j  1969  1 

1990 

1991  ) 

1 

1 

Results  in  Personally  Handled 

1  Actual  1 

Estimate 

Estimate  t 

Change  i 

_ Rewgt 

Lgvel _ 

<pases  Temindte^ 

1  1 

1 

1 

■Change 

_L 

—  .CUiti _ 

a.  Percent  Favorable  Outcomes 

1  1 

1  93  1 

93 

1 

93  1 

1 

93 

1 

1 

1 

1 

93 

b.  Number  Favorable  Outcomes 

1  492  1 

J _ 

491 

_ 

538  1 

68  1 

1 

606 

1 

-.1.- 

1 

606 

_L 
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Avuta  V.  IlKtmbuiT^  and  Haitian  Refugee  Oerter  v.  Mcttairv.  These  and  other  class  actions  btxsadly  challenge  the  pnxoAires  adopted  by  the 
Attorney  General  to  ijiplenent  the  general  legalisation  and  opecial  agricultural  vorter  previsions  of  IRCA.  Plaintiffs  seek  to  expand  the 
cl2U5ses  of  potential  aanesty  and  aqrriaoltural  warker  beneficuuries,  to  exterd  the  statutory  application  deadlines  and  to  liniit  the  ability  of 
the  TNS  to  regulate  the  entry  and  enplcyiBent  of  aliens  who  aic^  apply  for  IRCA  benefits.  To  date,  the  Office  has  been  largely  successful  in 
limiting  judicial  intervention  in  the  annesty  and  agricultxiral  prograos. 

Perl  era- Eaoobar  v,  DB.  Ufaianzor-Alvzu-ado  v.  DB  and  Matter  of  M.A.  As  political  tumoil  and  socioeconcBitc  misfortune  In  Ct’ft^  America  and 
elseirfiere  bring  to  the  United  States  many  thousands  of  aliens  who  cannot  otherwise  quality  as  lawful  immigrants,  asylua  and  withholding  of 
deportation  c^lses  oentinue  to  be  a  sutetantlal  and  expanding  area  of  litigation.  At  issue  are  the  alien  applicant's  obligation  to  establish 
a  well-fourijTd  fear  of  persecution  and  the  preservation  of  the  primary  authority  of  the  Attorney  General,  in  oonailtation  with  the  Secretary 
of  State,  to  adjudicate  individual  eisylui  claims. 

ftdmp  y«  PardtW?  y.  TTKrrfrg^  and  pggotl  Vt  ItKnTlbWqt)-  'n*  office  is  involved  in  a  vari^  of 

court  actions  contesting  efforts  by  the  Attorney  General  and  Secretary  of  State  to  raneve  alien  terrorists  from  the  United  States  and  to 
prevent  such  aliens  from  crossing  our  borders  in  pursuit  of  their  violent  objectives.  The  plaintiffs  in  these  cases  typically  raise 
ocnstltutional  challenge  to  both  the  statutory  provisions  prohibiting  the  ackalssion  of  aliens  inimical  to  national  seexurity  and  to  the 
jud^nent  that  particular  aliens  pose  such  a  thi'*Mt.  The  Office  has  secured  rulings  sustaining  the  underlying  statute  and  preserving 
Executive  aijthority  to  emolude  or  eaqpel  edien  terrorists. 

Wester  ManufacturiiH  Oo.  v.  UC.  total's  Akamai  Service  inc.  v.  IHS  and  In  re  IKS  S'jbpoena.  Bsployer  sanctions  are  oent^  to  limalgration 
refotm.  Althouc^  moist  enforcement  efforts  are  resolved  at  the  actavinlftrative  level,  a  growing  nuiher  of  arployer  sanction  cases  are  being 
bicught  to  court.  The  first  such  cases  liave  now  been  decided  by  the  courts  of  appeeds.  The  Ninth  Circuit  has  ipheld  both  the  validity  of 
IRCA' 8  regulation  of  eBployment  actions  and  the  INS*  enfotcaaertt  efforts  against  several  individual  csployers;  the  Fifth  Circuit  has  rejected 
a  challenge  to  the  subpoenas  necessary  to  agency  enforoaaent. 
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Decision  Unit  Funding  Level  Reoruircments 
(Dollars  in  thousands) 


Organization: 


Decision  Unit:  2  CIV  19  Inwiaration  Litigation 


1  1989 

1 

1990 

1 

1991  1 

1  Actual 

1 

Actual 

X 

Estimate  1 

_ 1992,  _ _ 

I 

j 

1 

Base 

Level  1 

Reouest 

Level 

Resource  Reouirenents 

1 

f 

1 

Chanoe 

1 

Cub.  i 

Chanoe  1 

Cum. 

BUDGET  AUTHORITY 

1 

1  $4,031 

1 

1 

S4 ,233 

{ 

1 

1 

$4,718  1 

$277 

1 

1 

1 

$4,995  1 

$111  1 

$5,106 

OUTLAYS 

1  4,045 

1 

4 , 021 

1 

4,479  1 

471 

1 

4,950  1 

96  i 

5,046 

Appropriated  Positions 

1 

1  40 

1 

j 

1 

1 

40 

1 

1 

1 

40  1 

1 

1 

1 

40  1 

40 

FTE  Workyears; 

1 

1 

1 

1 

1 

1 

f 

1 

1 

\ 

1 

t 

Full-Ti»€  Pemanent 

I  41 

1 

41 

1 

47  j 

1 

47  1 

1  1 

48 

Other 

1  t-l-JL 

1 

1 

.  .  .  1 

1 

1  >.1  1 

.  .  .  1 

■»  t  t 

Subtotal 

1  41 

1 

41 

1 

47  j 

1 

47  1 

1  1 

48 

Overtiae/Holiday 

1  _1 

1 

1 

^  1 

J 

1 

_J.  1 

Alt.  f 

X 

Subtotal 

1  42 

1 

42 

1 

48  1 

1 

48  1 

1  1 

49 

ReiMbursable  Korkyears 

1 

1 

! 

1 

1 

\ 

Other 

1  j>  1  « 

1 

.  .  . 

1 

J  ■  ■  1 

t  t  i 

f 

JL-I-l-  1 

J  I  t  1 

J  1  » 

_ Total _ 

J  42 

_ 

_ 12_ 

X 

_ ifi_X_ 

_J_ 

_ 4B-.1 

1  -L 

_ i2_ 

justification.) 


The  Btancfi  zieciuires  an  additional  $111,000  for  hLitan  capital  resouroes.  (See  Hanagoent  and  AAiinlstration  secticn  for 
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Schecfale  of  Cost  Iryuta 
(Dollars  in  thousands) 


On^iMtion;  Civil  Division 


Decision  uiit:  2-CIV  19.- Imiqrati<?n  Litig^Ucn 


Positions  by  Type 
Attcnney 
Parsle^ 

Secretary 

SiJbtcital 

1991  Raise 
Adsinistratively  Oetermired 
Systai 
Training 
Travel 
Awarris 

Utigative  E>qpenses 
Equitwpnt/ayplies 
Sii:;totaI 


Total 

DacriPtion  of  Poet  inputs 


1  $34 

.  64 

.  4 

.  1 

.  6 

OJ-Jl  JLJ_1.  »  ■  1 

1  111 

TTI  m 


ThisincrBase  presides  $34,000  to  cover  "absorbed"  pay  increases,  $64,000  to  achieve  sore 
ooapetitlve  salaries  for  attorneys,  $4,000  for  eoqsanded  training  opportinities,  $1,000  to 
allow  for  Increased  •‘fcantorlnqf  throuq^  pairing  junior  and  senior  attorneys  on  cases 
recfjiring  travel  anj  $8,000  for  increased  essployea  incentive  awards. 
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WIL  PIVISIW 

jygrmcMigw  kr  ffipgwi  w  PBRKWKjg 
^faraqaHnt  and  ttinigtration.-::  $  gXY  3Q 


Lono-ranoB  Goal!  Diract  the  oonduct  utJ  atpervUlon  of  all  litigation  and  other  aattere  delegated  by  the  Attorney  General  to  the  Civil 
Diviaion  in  a  fair,  ooneiatent,  eoomlcel  and  euoaeasfUl  earner. 


To  provide  exeoutive  leaderehip  Oiile  promoting  eeployea  participation  in  aalient  eanagooent  oonoems. 

To  invest  in  hmn  capital  to  attract  and  retain  ths  oaliher  of  staff  naadad  to  sustain  the  outstanding  raconJ  of  sucoees  in  our 
litigation. 

To  acxTiire  technology  vhich  iaprcves  attorney  productivity  and  prosotea  OGBsanication  throu^Kut  the  Department. 

Base  Prooras  PaBcriotion; 

Civil  litigation  is  a  dynanlc  en^aavor  basat  with  oonstart  change.  As  ths  Ocvsrnesrt's  asacntially  ocssarcial  activities  —  buying,  aelling, 
oonstructing,  ehlpplng,  siploying  and  so  forth  —  have  ■Lshrocsed,  ths  incldsicse  of  civil  litigation  has  ascalatsd  aooordingly.  Ln  addition 
to  vitneasi^  a  steady  risa  in  the  imaher  of  cases,  the  Division  has  sxperienoad  growth  in  the  variety  of  its  suits  as  a  result  of 
niltitudinous  factors  such  as  new  laws  and  policies,  changing  socnosic  conditions  and  tsifocaaan  international  events.  The  advent  of  new 
technologies  ooi4>led  with  gargantuan  dcxasaant  collectlcns  has  eyranrtoci  eoqponantially  the  ocsplexity  of  casea  the  Division  handles. 

The  ^Mar  growth  in  and  ooi^lsicity  of  the  Division's  oases  —  ocad>ined  with  an  enocmaus  )iap  in  dollar  states  —  has  challenged  the 
Division's  sansjiewnt  to  aiticipats  and  adjust  to  ths  topsy^xarvy  legal  envirorssnt  In  order  to  prcvida  top-notch  legal  ssrvioea  to  the 
Division's  client  agenciea.  The  following  imovations  have  asplifiad  the  ability  of  Divisicrt  attorneys  to  prevail  in  the  oourtroos: 

Privatization.  The  Division  has  aggressively  oontracted  out  all  nraswivlwl  functions.  Through  privatization,  the  Division  has  reduced 
the  rusher  of  positions  allocated  to  hsictions  such  as  sail  distribution,  sssaengar  servioas  and  aifply  rooa  oparationa  and  reallocated 
them  to  attorrMy,  paralegal  and  sanagasent  profeaslonal  positions. 

Office  sjtcHitian.  MIOUB  is  an  intagratad,  autcsBtsd,  legal  and  sanagseent  syetes  aarvjng  ever  2,400  Department  aiployees.  By 
previding  instant  acoeas  to  word  prooeasirg,  electronic  mall,  automated  legal  data  bases  and  brief  banks,  electronic  apreadshaeta, 
database  management  and  other  internal  and  external  databases,  AHIGUS  enables  csplcyees  to  better  organize  and  manage  their  wrk  efforts 
resulting  in  greater  efficiency  and  effectlvenesa. 

Automated  oase  saragament.  The  Civil  Division  is  able  to  txadc  oases  from  raoeipt  to  judgment  enforcement  throu^  CASES,  its  autenatsd 
case  management  aysta.  CASES  is  the  primary  means  fee:  tracirg  case  histories  and  evaluating  trends  and  resouroe  use. 
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Autcnatcd  Litigation  (Al£) .  ALS  oploys  ourrant  micrographics  and  onapft^^r  technology,  ooLf>led  with -ocRf)etitively  procured 

^  oontracts,  to  aid  effective  litigation  aaragenent.  Chesi^er,  faster  and  aons  reliable  than  w>nual  systeea,  US  is  often  the  only  viable 

alternative  for  a  case  irrvolving  nassive  voluoes  Of  infcnruticn.  One  of  the  largest  ALS  projecta  involves  Managing  a  Departaent-vide 
I  automated  Savings  and  Loan  case  tracking  and  clearing^wuse  systen.  It  prcvldes  the  key  eleoent  of  oooctlinatian  to  this  ijyortant  area 

j  of  litigation.  Responsible  for  classifying  voluminous  amcunts  of  vldely  dispersed  infocMaticn,  generating  aanagement  reports  for 

]  Oongressional  presentation  and  organlrirg  oonplex  case  files,  ALS  plays  an  Indispensable  zole  in  the  GavexTiBent^s  effort  to  resolve  the 

i  Savings  and  Loan  crisis. 

iho  institutionalization  of  these  Innovations  has  not  halted  the  Division's  active  pursuit  of  new  technologiee  to  augsent  nanagarlal  and 
I  litigative  exoellenoe.  Ihrouc^  its  participation  in  the  Departiaent's  new  telephone  systas,  its  plana  to  join  the  EMJLE  faadly  and  its 

upooming  rocxarpetitions  of  aajor  autcmation  oontracts  such  as  ALS,  records  managenent  and  data  entry,  the  Division  ocntiiaiee  to  denonstrate 
its  oanmitment  to  an  efficient  and  effective  organization. 

Eager  to  join  the  growing  nunber  of  organizations  who  are  pitting  Total  Quality  Kanagoment  precepts  into  practioe,  the  Division  has  already 
begun  to  move  in  the  direction  of  participatory  unagenent.  A  Division  task  force  asoertained  the  status  of  training  opportunities  in  the 
Division,  identified  shortcomings  and  raocmnended  increases  in  attorney  and  secxetaiy  training,  incentive  aMezds  and  aentoring.  Erown  bag 
lunches  in  %^ch  orplo^iees  from  all  levels  of  the  Division  have  an  opportunity  to  toqpnaa  their  oonoems  to  senior  Managers  are  held 
regularly.  Pilot  projects  in  preventive  lawyering  have  been  lainched.  The  Division  is  also  c9<ploring  options  for  More  creative  use  of 
existing  marpcMer  fcy  expanding  the  use  of  work  details  between  litigative  branches.  In  adlition  to  i^pcwing  cHployee  Morale  ty  broedening 
the  professional  experiences  of  individufd  attorneys,  intra-Divisional  details  fsxvlde  nonageze  with  a  low-cost  option  for  mnponrting  to 
tarporary  wrkload  surges. 

^astained  coranitinent  to  excellence  in  management  and  vigilant  attention  to  holding  doMi  costs  is  crucial,  to  the  Division's  ability  to  ocpe 
with  the  projected  15  percent  rise  in  pending  cases  in  a  time  of  fiscal  austerity.  The  following  chart  details  the  Division's  growing 
workload: 
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Workload  <tnd  Accoaplishments;  The  workload  and  accoaplishnents  of  the  Hanagenent  and  AdMlnistrat ion  program  are 
the  sum  of  the  workload  and  accomplishments  of  its  branches  and  offices: 


Activitv/Statistic 

1 

1 

1992 

1  1969 

1 

1990 

1991 

1 

1 

i  Actual 

1 

Estimate 

Estimate 

J.. 

Chanoe 

Base  1 

Reouest. 

Level 

Defensive  Cases 

1 

1 

Chancre 

( 

Cum. 

1.  Personally  Handled  Cases 

1 

1 

1 

1 

1 

1 

1 

a.  Pending  Beginning  of  fear 

1  15,006 

1 

13,101 

12,925 

1 

627 

13,552  1 

1 

13,552 

b.  Received  During  Year 

1  2,949 

1 

3,307 

4,248 

1 

1,142 

5,390  t 

, .  . 

1 

5,  390 

c.  Terminated  During  Year 

1  4,854 

1 

3,483 

3,621 

1 

-50 

3,571  f 

945 

1 

4,516 

d.  Pending  End  of  Year 

1  13,101 

1 

12,925 

'  13,552 

\ 

1,819 

1^,371  I 

-945 

1 

14,426 

e.  Dollars  at  Issue  (Millions) 

1  $86,247 

1 

$95,042 

$107,283 

1 

$11,977 

$119,260  1 

... 

1 

$119,260 

2.  Received  and  Referred  to  U.S. 

1 

! 

1 

1 

1 

1 

( 

1 

Attorneys 

1  10,763 

1 

i 

10, 178 

9,265 

1 

J_ 

-719 

8,546  t 

1 

_i„ 

6,546 

Affiraatiyg-Cflftflg 

1 

j 

I 

1 

1 

1  1 
j 

1 

1 

1 

1.  Personally  Handled  Cases 

1 

1 

1 

1 

1 

1 

1 

1 

a.  Pending  Beginning  of  Year 

1  1,878 

1 

2,026 

2,311 

I 

277 

2,588  1 

.  .  . 

1 

2,588 

b.  Initiated  During  Year 

j  1,078 

1 

1,178 

1,243 

1 

-301 

942  1 

320 

1 

1,262 

c.  Terminated  During  Year 

1  930 

1 

893 

966 

1 

-17 

949  1 

65 

1 

1,014 

d.  Pending  End  of  Year 

[  2,026 

1 

2,311 

2,566 

1 

-7 

2,581  1 

255 

1 

2,836 

e.  Dollars  at  Issue  (Millions) 

1  $16,659 

1 

$18,512 

$22,215 

1 

$3,436 

$25,651  I 

1 

$257 

1 

$25,908 

2.  Authorized  for  Litigation  by 

1 

1 

1 

I 

\ 

1 

1 

U.S.  Attorneys 

1  2,061 

J _ 

1 

_L 

1,935 

1,681 

1 

-L 

-313 

J 

1,368  ( 
_ 1_ 

_1_ 

1,  368 
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Act iv itv/Stat istic 

1 

1 

1 

1992 

ADoellate  Cases  and  Memoranda 

1  1989 

1  Actual 

1 

J- 

1990  ( 

Estimate  1 

1991 

Estimate 

1 

1 

1 

Chanoe  1 

; 

Base  J 

_ Reomest 

Level 

1 

1.  Handled  by  Appellate  Staff 
a.  Pending  Beginning  of  Year 

\ 

t 

]  1,028 

1 

1 

1 

1 

1 

1,122  1 

1 ,  146 

! 

1 

) 

1 

1 

129  1 

r 

1,275  1 

Chanoe 

_J_ 

1 

1 

Cura. 

1,275 

■| 

1 

b.  Received  or  Initiated 

)  1,817 

f 

2,030  ( 

2  ,  226 

1 

31  1 

2,257  1 

140 

1 

2,397 

1 

c.  Terminated  During  Year 

)  1,723 

1 

2,006  1 

2 . 097 

1 

49  1 

2,146  1 

105 

1 

2,251 

1 

d.  Pending  End  of  Year 

1  1,122 

( 

1,146  1 

1,275 

1 

111  1 

l,J86  1 

35 

1 

1,421 

1 

2.  Handled  in  Branches 

a.  Pending  Beginning  of  Year 

1 

1 

1  1,522 

1 

1 

1 

1 

1 

1,107  1 

1,310 

1 

1 

) 

i 

1 

148  1 

1 

! 

1,458  i 

1 

1 

1 

1,458 

1 

1 

1 

b.  Received  or  Initiated 

1  1,234 

1 

1,341  1 

1 , 605 

t 

172  1 

1,777  1 

1 

1,777 

1 

c.  Terminated  During  Year 

1  1,649 

1 

1,118  1 

1,457 

, 

147  1 

1,604  1 

1 

1,604 

1 

d.  Pending  End  of  Year 

1  1,10/ 

1 

1,310  1 

1,458 

1 

173  1 

1,631  1 

1 

1,631 

i 

3.  Dollars  at  Issue  (Millions) 

1 

1  S18.SS4 

1 

1 

i 

$21,819  1 

$22,9  15 

1 

$1,532  1 

1 

$24,467  1 

$143 

1 

1 

$24,610 

1 

4.  Handled  by  U.S.  Attorneys  or 
Client  Agencies 

1 

! 

1  1,334 

1 

1 

1 

1 

\ 

1,355  f 

t 

1,451 

.  1  - 

1 

1 

14  1  1 

_i 

1 

1 

1,592  1 

1 

1 

1 

1 

i 

1 , 592 

1 

1 

J. 

All  Cases  and  Memoranda 

1.  Personally  Handled 

a.  Pending  Beginning  of  Year 

1 

1 

i 

1  19,434 

! 

1 

1 

1 

1 

1 

i 

17,356  f 

1 7 , 692 

I 

1 

1 

1 

i 

j 

1 

1.181  I 

1 

1 

1 

18,873  1 

1 

1 

1 

1 

18,973 

t 

1 

1 

1 

b.  Received  or  Initiated 

1  7,078 

1 

7,856  t 

9 , 322 

1 

1,044  1 

10,366  1 

460 

1 

10,826 

) 

c.  Terminated  During  Year 

1  9,156 

1 

7,520  i 

8,141 

1 

129  1 

8,270  i 

1,115 

1 

9,385 

\ 

d.  Pending  End  of  Year 

1  17,356 

1 

17,692  1 

18,873 

1 

2,096  1 

20,969  1 

'655 

\ 

20,314 

1 

e.  Dollars  at  Issue  (Millions) 

1  $121,490 

1 

$135,373  1 

$152,433 

1 

$16,945  1 

$169,378  1 

$400 

\ 

$169,779 

1 

2.  Handled  by  U.S.  Attorneys  or 
_ glAQnt  Agencifeg _ 

1 

1 

J _ 14.158 

1 

j 

f 

1 

13.518  i 

. 

1 

1 

1 

1 

_ -891  1 

1 

1 

11.^06  1 

1 

1 

_L 

. 

! 

1 

Ttiese  charts  prcwide  sirmary  data  on  cases  peraonally  handled  by  the  Civil  Division.  The  data  is  derived  fron  CASES,  the  Division's 
autonatad  case  tracddng  and  tijnelaaepirq  system.  Projections  are  based  on  historical  data. 
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Arxxml  is^ynents;  Ftenuiuyble  suocsss  was  acMeved  Ln  1990  —  particul^a■ly  with  respect  to  efforts  to  protect  the  p±>lic  fisc.  The  Division 
prevailed  in  the  vast  Mjority  of  defensive  cases,  saving  the  Treasury  literally  billions  of  dollaLTB.  In  addition,  asicurds  and  settleraents 
were  secured  in  a  wide  range  of  affimtlve  litigations  including  bankruptcy,  loan  defaults,  bribery  and  kickbacks,  pollution  cleanp  and 
procurenent,  custoos  ard  loan  fraud.  Hiqhli'^ts  of  the  1990  litigative  record  reveal  that  total  oollections  far  exceeded  adverse  claims 
awarded,  generating  a  sctetantiad  net  yield  to  the  U.S,  Treasury. 

Affirmative  Awards,  the  CMvislon  secured  an  astoisxling  $291  ■lllion  for  the  GovemBcnt  in  court-impoeed  awards  emd  negotiated 
settlements.  This  is  sore  tlwj  a  six-fold  increase  over  the  oonparable  figure  for  1986. 

OollectionB.  Although  "Bny  awards  and  settlerents  regaire  long-tem  servicing,  the  Division  collected  in  cash  for  the  Treaairy  or  its 
client  agencies  a  rtsootd  total  of  $223  milliun. 

Defense  Ayainot  Itonetarv  ci^lea.  In  casra  defended  by  the  Division,  clalnants  aoui^  a  payout  ky  the  Ckverrmaent  of  sore  than  $5 
billion,  ever  98  percent  of  these  claiws  wie  defeated,  and  Ckverment  losses  were  held  to  $90  aillion. 

Return  on  Taxpayer  Invesrb^Tt.  CivKi  a  1990  operating  budget  of  $93  sill  ion,  the  Division's  aocoapl isianents  translated  into  a 
8ig\ificant  return  over  Investsmt  to  the  Nation's  taxpayers.  For  every  dollar  appropriated  to  the  Division  in  1990,  tore  than  twice 
that  was  collected  in  cash,  throe  dollars  were  secured  in  judgnents  and  settlenents  ard  57  dollars  in  claiins  against  the  Cover Ttws it  were 
defeated. 
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Dggjg ion  Unit  rundiixi  Level  Requirements 
(Dollars  In  thousands) 


Organiration:  Civil  Division 


Decision  Unit; 


1  1989 

1 

1990 

1 

1991  1 

1 

1  Actual 

-L 

Actual 

_L 

Estlnate  1 

1992 

1 

1 

1 

1 

Base 

Level  1 

Request  Level _  1 

Resource  Recruireaents 

1 

1 

1 

1 

Chanae 

1  Cub.  I 

Chanae 

1  Cua .  t 

BUDGET  AUTHORITY 

i 

1  $6,284 

i 

1 

$6,592 

1 

1 

$13,218  1 

$821 

1  1 

1  $14,039  1 

$148 

1  1 
1  $14,167  ) 

OUTLAYS 

1  6,296 

1 

6,262 

1 

12,084  1 

$1 , 716 

1  13,800  i 

129 

1  13,929  1 

Appropriated  Positions 

1  101 

1 

1 

IG4 

1 

1 

1 

107  1 

1  I 

1  107  1 

1  1 

1  107  1 

FTE  Workyears: 

t 

1 

1 

J 

1 

1 

1 

1 

(  1 

(  1 

1  1 

1  i 

Full-Tise  Permanent 

j  97 

( 

^0 

1 

111  1 

1 

1  112  1 

2 

1  114  1 

Other 

1  3 

1 

\ 

_ 1  j 

,  ,  , 

,  ,  , 

Subtota 1 

j  100 

1 

93 

\ 

114  ) 

1 

1  115  1 

2 

1  117  I 

Overtiae/Hol iday 

!  ^ 

1 

_ 1 

\ 

.  ,  , 

,  ,  , 

1  _ 1  1 

Subtotal 

1  101 

1 

94 

1 

115  t 

1 

1  Tl*  1 

2 

1  110  i 

Reiabursable  Workyears 

1 

1 

1 

1 

1  1 

1  1 

Other 

1 

,  ,  , 

! 

i- 

_ Ifltfll _ 

_J _ iCi 

1 

_ 2i_ 

_J_ 

_ Ui__L_ 

_ L, 

J _ I16_I 

2 

J _  uL  1 

mwin  ftpiUl:  HLMn  capital  la  far  and  away  the  aost  critical  asset  of  the  Civil  Oiviaiort.  Sivtainadl  ■yynhiie  in  thjs  oourtxoon  would  be  a 
futile  aia  wlthcut  a  pool  of  ejqjerienoed,  hl(^  caliber  staff.  Vet  the  Oivlslcn  has  been  required  repeatedly  to  aalary  Lncxeases  ard 

ajstain  the  resultant  decline  in  on-board  strength.  Funding  for  awards  and  training  U  inadequate  —  a  mre  .4  peiovit  of  tha  1990 
aiprr^iation.  It  U  no  wander  that  the  strength  of  the  Civil  Division  has  been  erodud  by  tha  exodus  of  oap^le  liti^itorB  and  by  thr 
civcnic  difficulty  in  attracting  cwperienDed,  ccapetent  attorneys.  The  drain  in  hissn  capital  ocsts  tha  Division  an  cot  lasted  $5.3  alllion 
each  year.  We  ut  begin  to  reverse  this  trend  or  be  prepeired  to  faoe  the  oonsequenoes  of  a  ssasurable  deterioration  In  tho  quality  of  our 
legal  represantation.  Ispleaentatlcn  of  a  three-prongad  approach  to  tacdaing  this  problea  will  require  an  incraaae  of  $2,228,000. 
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_ _ _  A  fundarnerital  ocB^Jcnent  of  the  retention  of  huenn  capital  la  the  ability  to  ocver  salary  costs. 

Adequate  firting  Is  essential  to  the  Division's  ability  to  utilize  its  authcarized  w>ricyeara.  lacking  tliis  funding,  the  Division  %fiU  «jstain 
a  oonsidenble  erosion  of  on-board  staff,  costing  the  Division  about  15  wodcyears  in  1992.  Me  will  Ivcve  no  choice  but  to  direct  f«i«r 
reoouroee  to  affimtive  litigation.  As  the  workload  tables  reveal,  the  ispi^  on  the  Treasury  of  this  drop  In  caseload  will  be  dranatic. 
Afproxisately  450  fewer  affirmtive  cases  will  be  breu^  during  1992  with  a  potential  loss  to  the  Treasury  of  cTver  $456  nillion  in 
recoveries.  Ihe  cases  foregone  will  span  the  spectrue  of  8i<^fioant  litigation,  including  hi^i-staJces  frauds  actions,  finayv:ial 
institutions  recoveries,  preadnent  envirorwntal  protection  suits  and  appeals  of  lower-court  defeats  of  key  Acialnistraticrj  policies  wxh  as 
drug-testing.  Inadequate  funding  will  hatve  a  disproportionate  effect  on  the  workload  of  the  Office  of  OonsiMer  Litigatim,  crippling  efforts 
to  prosecute  stexcids  traffickers. 


AAdnistrativelv  Determinod  Pav  Systai  (51.074.000) .  Attorneys  in  the  General  Legal  Activities  ociponerrts  are  cespensated  isiler  ths  General 
Schedule  (GS  systen) ,  Wiile  Assistant  U.S.  Attorneys  (AUSAs)  are  ocepensated  uider  the  AckKlnlstxatively  Determined  rty  Systesi  (AD  systew) . 

By  relatij^  pay  to  perforrerre,  the  AD  systas  provides  such  greater  fletdbllity  over  attorney  oospensatlon  than  the  GS  syste*,  tut  sore 
iaportantly,  in  recent  years,  the  AD  syst^  has  raised  attorney  salaries  to  levels  sore  ooepetitive  with  the  private  sector  while  GS  salaries 
have  baen  held  nearly  flat.  As  a  result,  there  has  been  an  ever-widening  gulf  between  oospensation  for  AUSAs  and  other  Deperteent  lawyers. 
The  di'^parliy  in  pay  within  the  Dapertsent  of  Justice  is  a  contributing  factor  to  the  urpreoedertted  attrition  fencing  the  legal  oceponente 
that  was  underscored  in  the  ttoy  1990  Repoct  of  the  Attorney  General’s  OOepensation  Task  Potxe: 


"Ihe  toeoAm  of  experienced  trial  attorneys  poses  a  aevere  threat  to  the  litigating  divisions  which,  if  allowed  to  oontimie,  will 
ultisstely  undermine  the  Departjaent’s  ability  to  function  effectively." 

In  1989  the  Civil  Division  sustained  a  16  percent  attrition  rate— the  worst  aseng  ftU  legal  divislona.  The  scst  direct  w«y  to  mitigate  this 
"brain  drain"  is  to  allow  salaries  to  mcire  closely  approKimate  ocepetitivo  levels.  Finding  for  the  AD  Systen  will  enable  gradual  phasing  in 
of  sorely-needed  ooepetitive  salaries. 

rton  Whcia  Inoeritlvas  r$296.0QQ^.  Althou^  the  related  issuee  of  salary  and  pruntAion  oppottunities  are  the  most  critical  factors  influencing 
attorney  attrition,  non-wage  factors  influence  sl^lficently  an  attorrny's  decision  to  reemin  with  —  or  leave  —  the  Division.  As  non-wage 
InoentivoB  such  as  office  size  continue  to  ahrlr*,  it  ie  oosential  that  we  asloa  the  most  effective  un  of  Federal ly-manctlonod  averues  to 
create  incentives  which  rewerd  and  prcecte  eMoallence  and  which  assist  In  attracting  and  retaining  a  qualified  workforce. 

Attotney  trainlr^  is  an  Isportasrit  Inoentive  for  Uprcvlng  job  satisfaction  and  liqjrwing  retention  rates.  Bettsr-tralnsd  seerstarise  mid 
provide  ijportant  retention  iroantlve  as  well.  A  1990  survey  conducted  by  the  Civil  Division  Training  Task  Fbres  oonflimsd  ths  inadotnacy 
of  the  current  training  program.  Half  of  the  respondents  felt  that  the  current  training  epporUrdties  In  the  Division  were  ln«if ficlant. 
only  30  peroCTTt  of  the  recent  Honors  Graduates  surveyed  by  the  Task  Fbroe  considered  thair  introduction  to  OepartMent  procedures  and 
litigation  skills  sufficient.  This  fact  is  especially  sigdflcant  since  the  hiihast  rates  of  attrition  are  found  among  those  attorneys  with 
less  than  three  years  of  Division  service. 
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TO  the  eoctent  that  tralnlngr  directly  increases  the  value  of  hiran  capital,  a  training  increase  of  $111,000  can  begin  to  uakB  a  dent  in  the 
anrual  luean  capital  lose  the  Division  sustains  as  its  experienced  attom^  leave  for  the  sore  lucrative  private  sector.  The  funding  will 
be  used  to  tazg^  training  opportmlties  deeaed  to  have  the  Most  widespread  effect  on  the  perfonunoe  of  our  wknagers  and  litigators: 
stpervlsory  training;  Total  Quality  Kar^gesent  training;  icntoringr  srd  special  Advocacy  Institute  classes  for  newly  hired  attorneys. 

The  current  budget  peraits  the  Division  to  spend  anrually  only  $135  per  ea^loyee  for  tiaining.  Ihis  sdnusoule  aaourt  belies  the  value  of  the 
Division's  hunan  resources.  Nareover,  it  defies  the  very  priorities  {resident  Bush  proclaie^  so  poignantly  in  his  State  of  the  Uiion 
Address: 

•This  Ateinistration  is  determined  to  encourage  the  creation  of  capital  -  capital  of  all  kinds  ...  If  we  i^iore  hunan  capital  we 
lose  the  spirit  of  Anerican  ingenuity  -  the  spirit  that  is  the  hallaaric  of  the  Aaerlcan  worker.” 

our  progi-aa  increase  includes  $175,000  for  incentive  awards.  The  Civil  Division's  award  prugraa  is  intended  to  reoognite  those  esployees 
%hose  surpassing  coeoellenoe  has  ocntributed  to  the  achievenent  of  the  Division's  success.  Finding  exigencies  have  relegated  this  proqprtai  to 
a  scant  .3  percent  of  the  Division's  budget,  aooentuating  the  Division's  ncnocspetitive  posture  vis-a-vis  tlie  private  sector.  In  the  study 
”A  Hanagenent  Review  of  Attocney  Recruitment  and  Retention  in  the  Department's  Legal  Oiviaions,”  the  survey  data  indicated  that, 

"...  the  mixed  feelings  which  attorneys  have  regarding  how  their  performance  is,  [or]  is  not,  personally  reoogiized  and  rewarded,  has 
the  most  direct  oomaction  with  why  they  nay  seek  agslcyment  elsewhere.” 

Thus,  incentive  awards  are  an  integral  piart  of  the  Division's  afproach  to  retaining  our  nost  qualified  staff  and  avoiding  the  debilitating 
effect  of  excessive  attrition. 

Ftivinri^i  TnfonBation  SvsteD  fFMIS)  Ehhanoeaents;  A  progren  incamase  of  $37,000  is  necessary  to  support  the  Depertaent's 

ijplcnontat ion  of  the  Artainistration's  "Kanagonent  Priorities  for  the  1992  Budget"  as  outlined  in  CHB  memexmndUB  M-90-O5  dated  July  16,  1990. 
The  funding  is  essential  to  the  upgrading  of  financial  managesent  systese  consistent  with  the  AAdnlstration's  long-standing  goals  for 
consolidating,  upgrading  and  sodemizing  a  single  integreted  financial  naragsDent  system  within  each  agency. 
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Dollars  in  thousands) 


6  CIV  30  Karviaewent  and  Acfcninistration 


Organization:  Civil  Division 


Decision  Uiit: 


FOsitions  by  Type 

Attorney 

Increese  Level 
Pos.  m: 

Amount 

Peu^legal 

Secretary 

. . ,  . . , 

±J.-L 

Subtotal 

1991  lay  Raise 

2 

$94 

Training 

4 

Travel 

1 

Awards 

12 

Litigative  Expenses 

Equiprent/Sippl  ies 

Other  Services 

■i  1  1  At  t 

Subtotal 

2 

148 

Total 

TTT  ~2 

148 

De^iption  of  Ojst  Irpjts 


FKIS  IrCTwaoent 


This  increase  provides  $94,000  to  <Jover  "abeotted"  pay  incineases,  $4,000  for  expanded 
training  opportunities,  $1,000  to  allow  for  increased  '^nentoring"  throu^  pairing  junior 
and  senior  analysts  on  projects  rraguiring  travel  and  $12,000  for  increased  eitplcyee 
incentive  avards. 

'mis  ircteoae  providE»  $37,000  for  upgrading  and  nodernizing  the  financial  «af»geoient 
systaa  as  part  of  a  Department -rfide  effort. 
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civil  Division 
Salaries  eird  expenses 
Financial  Analysis  -  Procnram  Changes 
(Oolleirs  in  thousainds) 


1 

1 

1 

1 

1 

1 

1  Management 

1 

1 

Appellate 

_L 

Torts 

X 

Oomercial 

1 

red, 

Procirawsi 

Oor  gayer _ 

Lrndenration 

1  and  Ac%iiin._ 

-L 

_ Total _ 

Item 

J_ 

FOs. 

Amount 

J_ 

Pos. 

Amount 

J_ 

Rds. 

Amount  1 

Pdg. 

Amount 

X 

Pds. 

Anomt 

X 

Poe.  Amewnt  i  Rjs.  Amcynt 

X 

^>s. 

Ameunt 

Grades 

1 

1 

1 

1 

1 

! 

1 

1 

1 

CS/GM-10 . 

i 

1 

1 

I 

1 

64 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

$64 

1 

1 

GS/GM-14 . 

1 

1 

3 

162 

1 

J 

1 

1 

1 

3 

162 

1 

GS/GM-13 . 

\ 

1 

7 

322 

1 

1 

1 

f 

i 

7 

322 

1 

GS-12 . 

1 

1 

2 

77 

1 

1 

1 

1 

I 

2 

77 

1 

GS-5 . 

! 

f 

.L 

4 

70 

1 

J_ 

1 

_J 

1 

X 

1 

J 

J . . 

1 

X 

4 

70 

1 

A 

Tbtal  positions  and  amriLial 

1 

1 

1 

1 

1 

1 

1 

1 

1 

rate . 

1 

1 

17 

695 

1 

1 

I 

I 

1 

17 

695 

1 

(-) . 

i 

1 

-8 

-347 

1 

1 

1 

1 

1 

-8 

“347 

1 

Prior  year  pay  absorption  . 

f 

47 

! 

137 

1 

210 

j 

144 

1 

20 

1 

27 

1  .  . .  72 

1 

657 

1 

Administratively  determined  pay  . 

1 

84 

1 

.L 

213 

1 

± 

287 

1 

_x. 

140 

1 

X 

40 

1 

J- 

50 

xll! _ 

} 

X 

822 

1 

JL 

Tbrtal  woi-kyears  and  personnel 

r 

1 

1 

1 

1 

i 

j 

1 

1 

cerpaTsatien . 

1 

131 

1 

9 

$698 

1 

$497 

1 

292 

i 

60 

1 

77 

(  .  . .  72 

1 

9 

1,827 

1 

Personnel  benefits . 

Travel  and  transportation  of 

1 

1 

50 

1 

1 

267 

1 

1 

215 

1 

1 

118 

1 

1 

24 

1 

1 

29 

1  .  .  .  34 

1 

i 

1 

737 

1 

1 

persens . 

1 

1 

1 

48 

1 

9 

1 

4 

1 

2 

1 

1 

1  ..  .  1 

\ 

66 

1 

Transportation  of  things . 

! 

1 

7 

f 

1 

1 

1 

1 

7 

1 

Rent,  oorrunications  and  utilities 

1 

1 

187 

1 

1 

1 

1 

1 

187 

1 

Printing  and  reproduction . 

I 

1 

8 

1 

1 

! 

t 

1 

8 

1 

Other  services . 

1 

3 

1 

2,756 

1 

508 

1 

12 

1 

4 

1 

4 

j  ...  41 

( 

3,328 

1 

Sipplies  and  n«terials . 

1 

1 

11 

1 

t 

1 

1 

1 

11 

\ 

Equipment . 

1 

1 

J.. 

21 

1 

_L 

j 

_L 

1 

_i 

1 

X 

1 

1 

X 

21 

1 

J 

Tirtal  wr-kyears  eind  .  jligations 

f' 

f 

I 

1 

I 

1 

1 

1 

1 

1991 . 

1 

185 

1 

1. 

9 

4,003 

j.. 

1,229 

1 

4  26 

1 

X 

90 

I 

A. 

111 

1  ...  148 

J _ 

1 

± 

9 

6,192 

1 

i 
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Civil  .Pivisiqj 

L-feismot  .tv 

Eiscal_yeairs  199<>  -  1992 


I  I  I _ _  1^3 _ 

I  1990  I  1991  Anticipated  1  (  1 

Category _ L_: _ A^tlKgi^ej _ i -to?tTyviati(3i _ I - I222_fiaae - 1 - UKCe^^Tfi - 1 - l2S4l. 

I  I  i  I  !  . 

Attorneys  (905)  . I  480  |  562  (  562  I  11  I  5/3 

Paralegal  SpecialifJts  (950)  . . |  49  |  62 _  I  62  |  2  j  64 

Gen.  AcHin.  Clerical  ard  |  355  |  397'^  |  397  !  4  |  401 

Office  Services  (300-399)  . I _ j _ _1 - 1 - - - J - 

I  I  III 

TVstal  . I  884  |  1,021  I  1,021  |  17  |  1,038 


Hashlnjton . I  844  |  981  I  981  I  17  |  998 

U.S.  Field . I  39  I  39  I  39  |  ...  I  39 

Foreityi  Field . . . I _ i _ J _ 1 _ I - 1 - 1 - - J — ; - i - 

Ttotal  . t  I  III 

_ _ I _ _ 1 _ 1.021 _ >  1.021 _ I _ IT. _ t  1.Q38 _ 
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tellMePt  Wti  NftUiral  Rescxiroes  Division 


Legal  ^ctivities 


(DDllars  in  thousandis) 


Land,  NatunU  Itesounses 
and  Indian  Itittars: 

P>Bderal  A|f«ilata  Activity 

Lard  Accfiialtlcn . . 

BwLi-onwwCal  Protaction  .. 

Gcnaral  Litigation . . 

t%<naryiMant  &  Adalniatrat  l<yi 
Tttal  . 


A  OapartMnt-vlda  ■4f>l«Mntal  IncamM  la  Bought  for  IncrwMd  court 
$316,000, 


1991  President's 


Rere. 

Hr 

25 

26 

$?.219 

32 

28 

3,025 

224 

202 

24,311 

110 

113 

10,517 

4  30 

403 

43,724 

Approved 

.^efsvsaxsmixm^ 

Pi&rm. 

Bas^  Hr  AKsnt 


1991  Progran 
S^ppleaaentals 
Requests 


Pam. 

PPB. 


Hr 


Hr 


reporting  and  tranacrlption  rates  — 


. . . 

25 

26 

$2,219 

. . . 

32 

28 

3,025 

$203 

224 

202 

24,516 

IIJ 

no 

113 

10,630 

... 

316 

4  30 

403 

44,040 

Division  atsire  ii 

> 

e 

- 1  - 
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Salariea  and  Expenses.  Genexai  Legal  Activiliw 
ftequiretients 
(Dollars  in  thousands) 


1991  AppnofirlatiQn 


Pus. 

nuia. 

Para. 

Para. 

Pua. 

Rus. 

Ert:isatM  bv'  PracosA 

.  Ba^ 

\ 

fiaSit 

Arnt^m* 

ttf 

W 

tecajg^ 

Ui 

MquA 

Land,  Natural  Steaouroaa 

and  Indian  Itotters: 

^stersl  ^]|)allata  Activity. 

,  25 

26 

$2,120 

25 

24 

$2,133 

25 

26 

$2,219 

25 

26 

$2,458 

27 

27 

$2,536 

2 

1 

$78 

Land  AcK|jlf  ition . 

.  32 

28 

2,898 

32 

28 

2,694 

32 

28 

3,025 

32 

28 

3,351 

32 

28 

3,351 

. . . 

EnvixtraiantaJ.  Protaction. . . 

.  178 

161 

16,348 

178 

154 

16,163 

224 

202 

24,516 

224 

225 

28,022 

289 

258 

^,221 

65 

33 

11,199 

Ganaral  LitlLStion . 

.  110 

111 

10,002 

110 

103 

10,006 

110 

113 

10,630 

110 

113 

11,774 

130 

124 

14,863 

20 

11 

3,089 

ItiniaywiH  4  iVktiniatration 

.  ^ 

_JL2iL5 

-Ji 

3.217 

-14 

3^650 

_J2 

>14 

-4.flAl 

_14 

4.242 

_5 

_3 

-2fll 

SkAAotal . . 

.  383 

356 

34,713 

383 

340 

34,213 

430 

403 

44,040 

430 

426 

49,646 

522 

474 

64,213 

92 

48 

14,567 

AaiMursabla  vocVysara 

212 

1S3 

212 

212 

231 

l>otal  worlcysais 

560 

529 

615 

636 

705 

67 

1053 


(Dollars  in  thousands) 


PBim  Hbr1c> 

MiuBtaenta  to  booe;  BsOa  ftPMlt 

1991  as  requested . I .  430  403  $43«724 

Sun^lcmtal . ? . . .  jjci  jj-i  _ J115 

1991  ^jprcfsriation  Anticipated  .  430  403  44,040 

Handatory  increases: 

arm  additicnul  oanpensabls  day  . . . .  68 

1991  ny  annjalixation . 205 

1992  l%y  increase . 723 

within^qp:ede  increeses .  126 

Amual  ization  of  1991  tmogiaa  Incraesas  .  .  23  867 

tarutivs  Is^  and  SES  pey  incrsese .  87 

Paalth  benefits .  128 

I'Sclend  D^iloysos  Rath— nt  Systas  (PB6)  . 45 

rmOmnl  Znsunm  Qxpontlcn  Act  (nCA)  . 52 

Travsl :  Kileaqe . 7 

taitaqs  .  1^ 

GPO  and  Depertsant  prl/Ainq . 28 

seploysa  drte  and  payroll  sarvloes .  7 

rlnanciel  Oparatlone  Sarvioe .  9 

Security  Invest igat ions .  3 

Security  Relnvsstigatians .  121 

GBA  Rant .  1»281 

Ptxoed  relocatlcn  a»giansaa  . . .  394 

C3BA  raoirring  reiatureable  servicss .  277 

General  pricing  Iwel  adjustjnr^  . . .  — 650 

Total,  sandatcry  Increases .  23  5,663 

Dacreaees; 

Associated  irtth  1991  increases  . .  (55) 

Uhe^;>lcyBent  oDapensatlcn  .  U1 

Total,  decreases .  (53) 

1992  Base  .  430  426  49,6^ 
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Pateal  tejeAIflU-AgUvitY  ^UMQl 


lOCari^XJ^OMl:  d*fc«l  <x-  asBert  tha  gowermofit**  fositicn  in  Qiviincmnt  and  Nature  ReBouroea  Divisicn  cbmb  in  the  afpallatB  cxxirtB. 

Kljer  ^  . 

TO  d3fr4<l  £\iAXi^>3fOi  txUI  court  d^xiUIonv  to  rile  atpeala  fiat  adverse  decLsions  in  all  cases  where  afipellats  review  is  %AZTar4>ad. 


To  fully  ecmcies  ty  fooiilating  le^al  positions  in  appellate  oases  that  ksest  rqpreaerit  their  intbsrasts. 

To  &Dnitar  luivof^  pe^ty  cases  and  participate  as  fimimm  £ui;iA9  irt  Reeled  caaes. 

J^jpellats  unit  of  the  frwircrssrit  and  Natxml  Resouroae  Divieion  handles  95  psroenfc  of  Its  oases  as  staff-lead,  and 
woiicH  clcsoly  'jikh  ihj  U.S.  Attcmy*  Divisicn  attorneys  handling  the  rcssindar.  Host  wceic  l/Molves  pcepering  briefs  enJ  oral  ar^wr^.  Ihls 
roquUx>'4  reeaarch  as  well  M  coordinating  the  positions  of  client  a9anr:y  staff  and  trial  section  attorTMtys,  analyx.<n9  the  bases  for 

eivoal,  Q  vj  c<i..\'lr¥j  |;vceissicn  fics  the  Solicitor  Gsnezal*s  Offios  to  appeal  edverae  decieions.  The  init  also  pcapares  draft  briefs  for  the 

Solicitor  Gcriral. 


ADoa^liafewnts  of  the  Appellate  progi-as  are  presented  in  the  following  table: 


1222. 


lU, 

12S2 

1990 

1221 

Base 

Change 

BesiJ^ 

j  bkaginnlng  of  year . 

1,304 

1,239 

1,289 

. . . 

1,369 

('^  U.rw  ruooivid . 

292 

325 

330 

. . . 

330 

UUii^lcxii  i\Xiil^,1:ion  Estiiutee: 
a.  r,i> c/. tit  1x11  u  clooed . 

357 

275 

250 

25 

275 

h.  rtriofi.  Fi\o.l . 

245 

260 

275 

5 

260 

r:.  (Hal  . . . 

tio 

140 

150 

. . . 

150 

J.  i;  :vx  foi  tlsj  Solicitor  General . . . 

115 

130 

140 

140 

n,  t-t^'*viti'.<^  rtjtionfl . . 

90 

100 

100 

. . . 

100 

..  ./XttUi.  j  ixuiirfj,  end  of  year . 

1,239 

1,289 

1,369 

25 

1,344 

(w^  of  IKi  vhlrh  effects  the  work  of  the  Appellate  Section  is  the  type  of  case  on  appad,  and  %#e  are  predicting  a  shift  in  the  jsaXo^  of 

our  voiXlOk.  I.  At  |i<T3aont,  aleost  60  percent  of  the  caces  on  appeal  derive  frea  Uw  lend  Acquiaiticn  and  Genaxal  Liti^tion  decision  unite.  ^ 
ocnti'dT.t,  in  v^02  tc<pioct  that  57  percent  of  our  wor?c  will  arise  In  the  DivirccaKntal  Protection  area.  The  highly  ocaplex  nature  of  these  cases 
in  the  dl«ti  i'-t  txxirta,  and  the  voltednous  trial  transcripts  and  exhibits  attendant  to  cnvironeental  cases,  will  have  acme  iipect  on  the  appellate 

iitl<>i*:lcn  of  11,1  iiaAos. 
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lha  Sactian  «TjoyvJ  Mvvnl  not^la  mxxxoaea  this  past  year.  Aaong  these  are  victories  in  an  Incraasirtgly  lar^e  docket  of  criBiral 

cases.  ITwm  cbmqs  saloa  It  clear  that  emlrcraental  arises  will  be  enforced  with  the  saae  vi^or  as  o^her  arises.  Thus,  Proteac  lirlustrics  v. 
united  States  affirsad  oonvictlons  for  16  vlolaticns  of  erwlroMital  and  other  laws,  including  the  first  violatioi'n  of  the  prohibition  on 
"kiKwingly  subjecting  worfsTS  to  csLi/Mit  danger  of  dea'di  or  sarioua  bodily  injury”  in  RCRA;  united  States  v.  Itoflijfi  affirsad  crisinal  ociA/ictions 
for  disposii^  of  hazatdoua  waste  in  violation  of  RCM  arj  for  violating  the  conditions  of  a  Natioral  E^llutant  Dischez^  ElisLinetion  Systna  persit 
under  the  Cleesi  NSter  Act;  united  States  v,  curr  affirsed  a  oorwiction  under  Section  103  of  CSdA  for  failing  to  report  a  hazardous  %nste  release 
froB  a  facility  for  which  the  defendant  was  responsible;  united  Statw  Y,  Seville  Chenlcal  CD.  affinzed  a  oonvlction  for  unlawful  disposal  of 
hazardous  wastes  in  violation  of  fOM. 


Ihe  Section  has  also  had  suocess  in  a  variety  of  civil  cases.  One  such  cess  was  suit  on.  v.  ttnitMiA  (petition  for  rehearing  pending) . 

In  this  Clean  Hater  Act  mX  Rivers  and  Haztxsrs  Act  case,  the  Ninth  Clrouit  held  that  the  Qorps  of  Engineers  has  rsgulatOKY  jurisdiction  ever 
portiora  of  a  153-acre  tract  near  San  Francisco  Bay  that  had  beooBe  "waters  of  the  united  States"  even  thou^  their  status  as  wetlands  was  a  result 
of  Mn-^sada  changes  to  the  property.  This  difficult  case  is  a  si^dfiesnt  benefit  to  the  gcverrsMnt's  efforts  to  selntaln  wtlande  throuqhcut  the 
Nation.  Another  suaottMfiU  civil  ruling  wee  had  in  city  nf  miq— .  et  al.  v>  liiian.  The  Secretary  of  the  Xiterior,  acting  fumiant  to  the 

miangered  Species  Act,  m  — inytr-j-  rule  listing  the  Mojave  population  of  the  Desert  Ttrtoisa  as  an  endangered  qpec.les.  The  City  of  lae 

Vegas  and  others  filed  suit  to  enjoin  the  eBsrgwcy  regulation.  The  district  court  refUaed  a  prelisinary  injisction  and  the  court  of  appeals 
afriread.  The  court  of  iifpenls  found  that  the  sseigwicy  provisions  of  the  Act  allow  the  Secretary  to  "shot  first  and  ask  [till  of  the]  quastions 
later,"  anX  do  not  lecpiUe  as  hi^  a  level  of  pemf  as  final  regulations.  The  court  found  that  the  Secretary  could  rely  upon  inccnclueive 
eci«iUfic  ervldarae  %#Mre  no  si^jerior  evldenoe  wee  available,  and  that  tha  Secretary  did  not  have  to  ehew  ^hat  tha  rs^Uatiors  would  necessarily  ba 

sucxesshU.  in  saving  the  apacies.  This  case  is  iigpertant  in  assuring  that  tha  Secretary  cen  take  proe^t  action  In  faergancies  to  protect 

endangreed  apacies. 

Fimlly,  ifcstlMMt  Ptol  PttMMecre  AeeocAstion  v.  Ralllv  illustzetas  how  ccspliosted  mmm  of  our  amircrMntaLl  suite  have  baooM.  m  canoalled 
the  Federal  I/Bsctlcida,  Ptngicida  and  Rodaticide  registration  for  a  popular  herbicide  oallad  dinoeab.  QHtnin  legistreitn  challan^  tha 
cETKellation,  but  asttled  with  tha  EPA  prior  to  an  svidotiary  hearing.  The  last  two  legistraits  who  aarufiCtured  and  distrlfcuted  the  pesticide 

antered  into  an  mji  a—nt  with  the  agancy  that  the  rsHiining  registcationa  would  be  canoelled  tart  that  sosa  of  the  mainirg  atodca  coailcl  oontiiue 

to  be  used.  This  agraaMnt  was  attached  by  uaare,  tho  wanted  c'rtinuad  xeglatration  of  tha  posticida,  and  b/  awliTreaataJ.ists,  oppesed  any 
further  usa  of  aodsting  atocha.  Tha  Ninth  Circuit  iphsld  tha  agancy  cxiqrlately,  ruling  that  tha  uaara  could  not  focca  the  EPA  to  adjudicate  the 
registration  of  tfs  procAact  in  11^  of  its  agi-ai'esnt,  with  the  aamfactum,  and  that  tha  EPA  <giita  pcoparly  oonsidared  potential  eoorcailc 
disrvptlon  Usn  it  allowed  ccntimiad  use  of  tha  hetbiclda. 


O 
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Ok^Miizatlon: 


BUDczr  MmcKm 
cunAYs 


hippoptlatmi  Kmitiarm 


PTE  WditeyarB: 

FUU-TIm  Rnraftnant 
OUwr 
Subtotal 

<>»rt  Iday 

vatAi 


RilflbunMibl*  HorkycATf): 
PUll-^riJM  l^rWHWlt 
Othsr 
SuMLotal 

CVart  I  ictoy 

T0M 


ItitAl  HDTkyvarK 


E 
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(Dollars  in  thousands) 
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ProoTM  Q^om:  Tim  J^ipallate  ^KT?gI■a■  reqLMsU  2  acUltioml  attorneys,  1  woiicy«ar  and  $78,000  in  1992.  Giv«n  the  pervomel  incraases  acu^  In 
tne  President '■  1991  budl^et  (l.s.,  46  positions  for  erwiiTnsentai  protection  litigation)  as  mil  as  in  this  pesoent  1992  request,  the  appellata 
sorUoad  vlil  Inevitably  increoss. 

Specifically,  sddltioml  eipellats  atlxai-nys  are  nsoessary  to  handle  the  grwln^  crlednal  docket  shich  la  dwendlng  evet>qreatsr  attention  frai 
this  laoqi’an  as  doKcistreted  by  the  above  arryni  portior\  of  this  decision  laut’s  request.  Itw  oases  enernte  frcai  both  the  Enn/lxorseritAl 

CriMs  tm  the  Vildlife  and  MbrlnB  Resourom  Sections.  As  stated  earlier,  one  of  the  factors  urii<h  effects  the  mic  of  the  Appellate  Section  is 
the  type  of  case  on  appeal,  and  w  are  eaqperiencing  a  ehift  in  the  aakeup  of  cur  %orkload.  At  present,  alsnst  60  percent  of  the  cases  on  afpeal 
derive  frcs  the  Lml  Acquisition  tni  Oerarei  Litigation  dscUicn  isUte.  By  contrast,  in  1992  we  cDpect  that  57  percent  of  cur  wxk  will  arise  in 
tla  n  111  lira  sent  [il  Protection  arse.  The  hl^y  ooplex  netura  of  these  cases  in  the  district  oourte,  «ind  the  wolmlnoue  trial  transcri|As  and 
codilbits  attendant  to  envlrcgssnt4d  cases,  will  have  eose  iipect  on  the  afpellate  litigation  of  the  oesee. 

In  sMltion,  by  1992,  this  paoqnw  witiclpetes  an  Inflin  of  Federal  Aviation  Adtadnistration  oasas  given  tha  Pmld«it*e  1991  $4.7  billicn 
Initiative  Involving  airport  eogmlon  and  sodemlEatlon.  even  new,  fseliAivury  work  on  Diviicneental  Upset  Statssefts  for  new  nmiye  are 
irrterwey  at  the  following  wm^  ainnrts;  DellM-Ft.  Morth;  Rvsnis,*  Pittsbux^;  Louisville;  Maphis:  Baltlsore;  OOloredo  Springe;  Nw  Orleans; 
mUadalrhis;  mti  Mshington  Oullss.  Itiile  lltigetion  is  not  a  oartslnty  for  all  of  thaas  pro.lects,  we  fUlly  eoqwct  to  dsfend  tha  PAA  in  at  least 
of  these  projects,  psnsas  of  a  prwialcn  in  tha  Pedwal  Aviation  Act,  these  auita  will  bs  brcu^it  directly  In  the  cuirts  of  afpeala  as  petitiens 
for  reviaw,  thereby  gs seating  sii^ficant  adkllticnal  work  for  this  Se^on. 
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<^^9vUzatian:  ftlYiTBnwmt  find  HftJagfti  jaaiaffiCaB  Divifilfip  DecUian  \Mrdt:  iUHIWi  f^derttl  AtPftUftli  Activity 


_ l22iJBttw _ _ W2  Rwaart _  _ii)a3iMa^DK£KmL 

lum  Bafi  QS  Aocxmt  £qs  eb  fmenwft  2sa  QZ 

Attomi^ .  16  16  $1,040  IB  17  $1,091  2  1  $51 

Ftojraleg^  .  I  1  40  1  1  40  . 

ClorLoftl  .  B  9  216  B  9  216  . 

SUbtotAl  .  25  26  1,296  27  27  1,147  2  1  51 

It3dbl*r  00«t» .  1,162  .  1,189  .  27 

TttAl  .  25  26  2,450  27  27  2,536  2  1  7B 


iacaa:iBUfln.gg  Oairt  losutw 

IVd  attomay  poaiticnsi  t/>  hmlla  inooMMd  «rwjLronMfit&l  aerial  Lata  work  and  ICFiK-ralatad  airport  oovwtruct  ion 
oourta. 


ttn  a^fMiala 
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Organ!  zatlcn: 


(Ppllars  in 


qpjgct  CiMB _ Worfcypfta 

11  Berocnriel  GKapermtlcn .  24  $1,190 

12  RejnsGrria!  tsenefits . 190 

21  Travel  ft  tranBfxirtatlon  of  ptnaorw .  76 

22  TmrH|xartation  of  thinc^ .  30 

23.1  CSA  rent .  200 

23.2  Rantal  poyMnt«  to  dthatt% . 

23.3  OGmunicatlom,  utilitloa  end  &i«Qellanac3UB 

chfti^ea . f .  24 

24  Printing  and  r^xoductlcn .  33 

25  Othor  MHViOBA  .  410 

26  SifjpliM  airl  MitarlAla .  22 

31  nfllfil  it  . 22 

Ittal  Gbligatione . .  24  2,197 


*  IncludM  $239,000  in  adjuatnentc  to  bMo. 


E 
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Salaries  and  Eiaxrses^  Generad  Legal  Activiti«; 
Lind  teMiaitifip  2UMM 


_ Tto  obtain  real  prtjperty  neoeasary  for  piJ^lic  purpooes  throu^  cxrvknmtion  ptoceediiigpa  %*victi  eocerclse  tbe  scMareiqpi  pcMr  of 

eednent  doaniji,  aeourirv^  the  lowest  poasUale  cxHperaaticn  SMoitte  consonant  with  fairness  to  both  landcMnars  and  the  9EWBmBent« 


/ur^  Ifcgiaoed:  Jtooaiyi litfUMirts  of  tiis  land  Acquisition  ixogran  ^urs  presented  in  the  following  table.  Ifif2£l  Itw  wrUoad  In  1992 
(anl  several  years  thaceafter)  Is  eoqsactsd  to  be  ai^ilflcantly  larger  than  prior  years  as  a  result  of  legislation  authorizing  tuo  eajor  lard 
acxgilaitlon  projects:  the  A3t  to  BStabllah  the  Big  Cypress  Naticnal  Preserve  Addlticn  in  the  State  of  florlda,  allied  into  law  April  29,  1988,  and 
the  Everglades  national  PSiic  Protection  and  ^cpansion  Act  of  1989,  ‘signed  into  law  Oeoeeber  13,  1989.  The  National  Ruic  Ssrvios  anticipates 
referring  about  6,600  tracts  of  land  for  cordomtion  for  these  projects  cwar  a  five  year  period  oaoeencing  the  saoond  <;A^arter  of  1992.  (The 
tiational  Pazii  Servios  had  ssrller  projsctad  that  the  referrals  of  oondewiticns  would  oowsance  In  1990,  but  finding  for  ths  pcoject  wm  voc 
forthooeing. )  lha  Evezglsdas  NStlonsl  Bark  peotactlon  and  expsnaian  project  is  the  centerpiece  of  ths  President's  "Aserioa  the  Beautiful* 
initiative. 


lifli 

Tracts  perdirg,  beginning  of  year . 

Tracts  received . 

Tracts  closed  . 

Tracts  poTkling,  end  of  year . 

Preliminary  Cpinions  of  Title  Prepared.. 

Final  Opinions  of  Title  Prepared . 

Agertcy-dalegated  Title  Cpinions  Boviewad 
District  Oourt  Title  Hearings  (Tracts) . . 
Appraisal  Bsvieus  (Tracts) . 


1989 

1990 

5,766 

5,618 

560 

575 

710 

725 

5,618 

5,468 

110 

150 

79 

150 

1,352 

2,200 

10 

433 

450 

1991 

J1222 

5,468 

5,518 

800 

1,500 

750 

000 

5,518 

6,218 

150 

150 

iso 

150 

2,200 

2,200 

20 

20 

450 

600 

The  currently  pending  workloed  is  cosprised  of  5,709  cases.  Of  these,  3,407,  or  60  pcroent,  are  handled  by  Aseistant  U.S.  Attorneys,  with  minimal 
edvioe  and  mBsistanos  from  ths  prograe;  1,511,  or  26  percent,  are  h^uldled  joiirtly  by  AUSAs  and  Section  lawyers;  and  the  resaining  791,  or  14 
peioent,  are  handled  eMcluslvely  by  staff  from  Land  Acquisition.  Of  note,  the  dollars  at  issue  in  these  cases  are  as  follcus:  U.S.  Attorney  lead 
cases  account  for  $34.4  million  (8  percent);  jointly  hwidled  cases  involve  $236.7  million  (55  percent);  and  staff-lead  cases  aooount  fca:  $159.4 
sillion  (37  percent). 


The  Mxklosd  of  this  section  irwolves  not  only  oondeanation  litigation  but  the  contribution  of  a  separate  Title  lAiit  and  an  Appraisal  Lhit. 

In  1989,  ths  Land  Jiw^quisiticn  Section  handled  claims  of  cwar  $86  million  for  property  which  gwarnawt-ocrtract  appraisers  valued  at  $30  million. 
This  difference  of  $56  million  was  the  critical  Iseue  In  the  Section's  lawsuits.  During  1989,  courts  awarded  judgsents  in  these  oases  totaling 


O 


only  $39.6  Billion,  or  $46.4  Billion  Ims  iKsin  ttia  aBcajnt  clalBcd.  Since  the  totAl  cost  of  this  in  1989  a  bctb  $2.6  Billion,  the  land 

aoq^iiaitlcn  ptvqiaB  aavBd  the  federal  fiac  Bora  than  $18  for  every  dollar  it  oust. 


lUming  to  ai^iifioant  camam  handled  thlB  peat  year,  one  of  the  Boct  ratable  involved  the  taking  of  part  of  tha  facllitiea  of  a  hydroelectric 
generating  plant  caned  the  I^ific  Gee  and  Klectrlc  OsiMny  (PG6£)  and  the  oo^jensation  due  for  the  ocapeny's  losa  of  power  generating  capacity. 
The  appnepriate  Baaeure  of  ocB|>eneatlcn  in  euch  inetanoea  involves  capital!  tat  ion  of  the  net  inooBe  that  would  have  baen  producaed  by  the  plant  over 
a  period  of  tiae;  PGtE  contended  that  period  of  tine  Bhi->uld  have  )Mn  50  yeara  (tl»  rcBsining  ocaxaic  life  of  the  plant)  \i\ich  they  valued  at  $113 
Billion.  The  progran  oontended  that  the  proper  period  was  less  than  a  year,  based  on  a  provision  of  PC;4E’b  federal  operating  lioem,  anl 
therefore  worth  crtly  $5  Billion.  The  judge  agreed,  gitetiyaJLY  gilUcn  of  tbfl_oaK>anv*a  ocigined  claiB.  In  U.S.  v.  42.13 

tessLOi  Und  in  IMpImb  and  CnlfiVffnw  Omfcieg.  ftaiXpmia  and  Pacific  cas  and  Electric  ct  ai. 

Involving  potfeMally  SlQQ  mft-liwidflnpt  Ij  WraritiV  ill  UtlCBticn  wtdafcM  tadL  to  1977.  At  Imjb  in  U.S.  V, 

liMlii  tft  AK  1*  «  taking  of  ocal  lands  thare  the  landcMner  and  gewemamt  have  vastly  different  positions  on  value  and  daaaaga. 
The  landoaner's  prepoBSd  tsstlBony  assesses  ths  worth  and  dasaga  as  ranging  between  $198  to  $244  Billion,  inclusive  of  Interest  versus  the 
gcveiiBKiit's  claiB  of  $10  Billion.  Aftar  Bonths  of  voliaalnaus  dooflaent  diaoevery,  tha  ptograB  wes  dale  to  file  a  BOticn  fer  partial  suavrry 
judqper^,  seeking  to  SMrhrts  ths  SiKwance  dnsnga  %#orth  cmbt  $100  Billion.  Wa  contend  that  tha  regalaits  irdty  of  ownsrstiip  between  the  part  taken 
and  tha  alleged  eswarad  ares  is  absent  bscatisa  ths  landnrar  had,  prior  to  tha  taking,  leMd  all  tha  coal  in  tha  ssvstsd  area  to  a  third  party  for 
30  years. 


Ihis  progrsB  oor^diiaas  its  active  role  in  silicsting  govemasrAal  gra:pa  about  tha  IntricBcies  of  fSdnl  sBinent  donain  law  and  pnetioe.  EKa^es 
of  activities  include  psTticipstion  in  a  Cdrpa  of  Diglnssrs  scalnar  in  Kansas  City  and  a  siailar  svent  huetsd  by  tha  PAA  in  OUahoBa  City  in  itey 
1990.  Additionally,  serearal  Bsadsni  of  tha  ssetien  %dll  participate  In  a  bagel  Bdjcstion  Institute  easinar  entitled  "Advanced  environwntal  low: 
Land  Acx|ulsitlanB" .  ’mis  latter  endner,  %4iich  was  daviaed  by  tha  [anl  hoqulsition  ml  envircrMntal  Defanao  Sectiora,  is  dasigMd  to  alert  mJ 
educate  our  client  agwiciee  to  the  effect  of  tha  various  snviiorBsnbal  statutee  on  real  property  txansacticra;  It  will  prcM>ly  be  offerad  twios 
yearly  on  an  ongoing  basia.  Ihe  esctlon  Is  also  increasingly  involved  with  tha  E3PA  on  tha  intricate  questions  presented  Involving  land  soquUslticn 
needa  inter  ths  CSCIA  progrM.  Plnally,  ths  section  has  leguastad  that  ths  Advocacy  Inatituta  schsdLds  another  one  week  arinmt  denain  eesdnar. 
mesa  eesdnars,  previously  held  every  three  yoare,  attract  apprcodsataly  200  particlpanta,  the  najority  of  vtuB  axa  Asalatmt  U.S.  Attomayii  ml 
client  agency  rcprasmtatlves. 
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Proorwi  IXydinq  Iev*ei  {teyairaaenta 
(Dollarv  In  tlAJaanls) 


Decision  Itiit:  21MXA  lAfri  Aotj^lsitlon 
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Protecticn  210*31 


Lcrn  Rmtoc  Qoftl;  Tt>  dsfcnd  and  infotx»  fadaral  prxxjk-mm  to  protfct  ifUdllfe  and  the  envirornent  without  xrAm  aocncsdc  oosta,  and  to  prcaota 
voluntary  coiplianae  with  the  Ration's  envlronaentAl  protection  lawB. 

To^»^^an?oSain  stiff  criminal  penalties  and  Incarosratlon  for  parsons  and  oorporations  involved  in  illegal  duaplng.  and  In  illegal  plant  and 
wildlife  trading. 

To  vigorously  cnforoa  legal  standards  and  limits  on  pollution  and  waste  disctiazgaa . 

To  aaintain  the  rational,  oohwwit  operation  of  agency  program  through  the  defense  of  agency  actions  and  rulss  and  negulations  in  oc^irt. 

'iO  sjrnassfUlly  dafand  snvirormntml  tmogima  and  regulations  fn*  narrowly  restrictive  or  (m«rly  brood  Lrtszpretation. 

TO  dsfend  fsdaral  agsnclss  i«uss  facilitlss  are  the  sityject  of  litigation,  itfiils  enDouroging  full  ocopllancm  with  smirormntal  standards. 

TO  recover  mcnims  ^xnt  by  cr  on  lehalf  of  fedaral  agendas  for  dasage  to  natxnral  resouroas  within  thair  ocntrol. 

fhffi  Pmil  DiWTlnillm  "Om  Bwiranmntal  Prctsction  unit  is  ODiqprlssd  of  ths  Bwlnxmntml  Qrimas,  fiwlrormntml  Defenss,  &wirormntal 
Ptforremant,  and  MildllfS  and  Itorlna  Rasouroas  SectlGns.  Ths  Bwiiomental  Qrlmas  Section  prTiaa:iitss  criminal  violations  of  enviionaental 
protection  statutss  such  as  ths  dson  JOr  hct,  Qean  watsr  fOsouios  Ckmervation  and  Rscxmy  Aot,  and  TOmic  AAsatanoas  Ocntjol  Act,  where  ths 
standards  for  criadnml  as  ofposad  to  civil  aencticns  involve  wlllfVil,  knowing  violationa.  This  criminal  inltiativi  «as  undertaken  first  in  1902 
wfwn  a  Qrlmas  Uilt  was  astabll^Md  as  part  of  the  bivlramntal  Moroemnt  Section.  In  1907,  as  a  result  of  ths  suooess  of  ths  program,  a 

separata  ^izormntal  C^imss  Sscticn  was  created  within  ths  Badrcrmnt  and  Haturml  Resouroas  Division. 

Ths  BwLiTimiitml  DsfSnss  Ssction  dafmda  tula  making,  regulatory  and  panadt  ecticns  anS  decisions  sade  ty  Idw  DwirovmrAal  Protection  Agwicy,  the 
Army  Corps  of  i^iginasrs,  and  ths  Coast  Ojard,  and  mresnintB  fsdaral  agmvies  susl  for  violations  of  etwironatntal  lam.  Ths  Section's  cases 
include  patitlcm  for  rsvlsw  of  agny  legulaticns  In  ths  appal  lata  courts,  and  district  court  cases  ifwolving  permit  decisions,  federal  facility 
lawsuits,  and  dredge  and  fill  actions  In  navigable  watsrwaya.  In  addition  to  its  defensive  oaselosd,  ths  Section  has  reeponsibillty  for 
affiraative  litigation  to  anforos  ths  wetlands  lam. 

The  Dwironsental  Ihfotxseaent  Section  ocnductm  affiraative  civil  litigation  to  oortool  and  abate  pollution.  This  prcgrem  Is  prisarily  respiswilble 
for  judicial  enforoeaent  of  Biviromental  Protection  hgmcy  program  which  regulate  disrharges  Into  the  Ration's  air  and  mter,  and  govern 
pesticide  operations,  solid  wests  storage,  and  mclesr  iMsts,  and  natural  rescurce  daaeges  on  behalf  of  sany  other  federal  agencies.  ApproKisately 
90  percei«t  of  civil  enforcement  actions  are  personally  handled  ty  E^wlrorssntal  Btforoosent  Section  staff  attomeya.  The  Section  also  has  (srlsary 
respcmibility  for  S^serhnd  litigation  to  cospel  site  cleaning  and  to  recover  federel  funds. 
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TTw  Wildlife  aixl  M&rim  RBsouroee  Section  IwKLles  civil  and  criAinal  litigation  to  halt  the  grxMth  in  illegal  vUdlife  and  plant  trade,  and  to 
defend  federal  agency  regulatione  oonoemlng  wildlife  and  planto  and  federal  prograeB  such  ae  dm  censtmetion  t4iich  are  challenged  on  wildlife 
dnige  grounds. 

(M  il  WcarklQ^!  Acxxjapl  IshMitB  of  the  Ehviroranntal  Protecticn  decision  isiit  are  presented  eegiier^ial  ly  by  progna  el  went  ; 


Oieee^^ttars  pending,  beginning  of  year 

CFisee^  Hatters  received . . 

caMS^Hattem  closed . 

Oases^Hitters  pending,  end  of  year . 


OsseevHsttere  pending,  begiming  of  year 
CaeaevHBttere  reoei>^ . 


CBoee^gtettars  cloaed . 

Caeei^ltattats  pending,  end  of  year 


Caaea/Mattars  pending,  beginning  of  year 

Caaae/ltittars  leoeivad . . 

Caaea/Mattare  cloaed  . 

Ceaee^Hittara  pending,  end  of  year . 


yildltfa  and  Marine  naaourcae 
OiaeeyHattate  pending,  beginning  of  year 

CBaaMtottare  received . . 

Qiaes^/Hattars  closed . 

dessiHattam  pending,  end  of  year . . 


Qaasi/Hattars  pending,  beginning  of  year 

Casea/Hattars  raoei>^ . 

Gsaa^Hattare  closed . 

OssenylHttare  pendUng,  end  of  year . . 


1989 

1990 

1991 

240 

337 

ATI 

200 

240 

260 

103 

100 

130 

337 

477 

607 

1989 

1990 

I92i 

1,284 

1,472 

4,020 

425 

920 

831 

237 

272 

365 

1,472 

2,020 

2,486 

1989 

1990 

1991 

1,291 

1,390 

1,527 

302 

300 

425 

203 

163 

245 

1,390 

1,527 

1,707 

1989 

1990 

1991 

912 

1,000 

950 

283 

350 

350 

195 

400 

300 

1,000 

950 

1,000 

13S3 

1990 

1331 

3,827 

4,199 

4,974 

1,210 

1,710 

1,866 

738 

935 

1,040 

4,199 

4,974 

5,800 

122i 


fiBfie 

Change 

BBttWfft, 

60/ 

. . . 

607 

300 

. . . 

300 

200 

50 

250 

707 

(50) 

657 

1992^_ 

2,486 

Change 

#,oeo 

1,080 

300 

45 

345 

3,266 

(45) 

3,221 

1992 

taB 

Qanap 
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1,707 

1,707 

460 

. . . 

460 

250 

30 

280 

1,917 

(30) 

1,887 

1332 

Base 

1,000 

350 

300 

1.050 

2332. 


ftoi 

Cl^noe 

RwaMPfift 

5,800 

5,600 

2,190 

.  * . 
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1,050 

125 

1,175 

6,940 

(125) 

6,815 
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-  SJjloo  ita  Oi^xtMr  1982  Incefstion  as  a  sul>-is>lt  vitMn  the  E>ivirorvental  Diforoenent  section,  the  E^ivlrcraental  Crimea 
pfxxjraa  rvvj  netumod  Indictawants  against  619  cxxporations  and  indlviduaLlB;  thus  far,  473  defendants  have  pled  or  been  found  guilty  resulting  in 
$28.2  million  in  fines  and  the  U|X36iticx>  of  ewer  307  yaare  of  jail  tijae,  of  uhich  118  years  have  been  served  as  of  April  2,  1990.  The  cases 
piTWiftcutedl  have  irtvolved  a  brood  apactnir  of  indetry,  including  shipbuilders,  oil  tefineries  and  pipelines,  tanneries,  deeolltlon  oa^;>anies, 
chmical  storage  facilities,  wood  pceser^eiB,  printing  ocs^panies,  eelssions  testing  laboratories,  food  processors,  dairies,  auto  body  shops,  dry 
cloir^eru,  and  ooi^ianieG  Uiose  sole  cr  prieeuy  business  is  the  Ivu^ing  of  hazardous  waste.  These  include  a  nfber  of  large,  FOrtXBie  oaiipanies 
such  as  KdJbisoo,  i^ston-(\irina,  Keebler,  H.R.  Grace  k  Oo,,  Oticin .IMexminating,  Ocean  Spray,  and  Rennwalt. 

aillding  oi^  kvscntui  of  last  year,  this  ptogias  cor^inues  to  break  new  ground,  seauring  ocrvictlons  and  fines  against  aajor  corporate  violators 
of  the  ei*viraaa;ntal  laws  and  thus  furthering  its  deterrefTt  seasage.  In  August,  a  U.S.  District  Ocurt  judge  aided  our  efforts  to  send  forth  a 
nti'crv;  d^tertvrrt  sesoage  to  the  oorporate  ooisssiity  when  he  Insisted  that  the  chairean  of  Bemwalt  (one  of  the  leurgest  ocsipaniee  In  the  U.S.  with 
(viniijfvyui  of  $1.1  billion  in  1988}  personally  deliver  the  oespany's  guilty  plea,  rather  than  aoce|it  the  plea  froi  a  oorporate  lawyer.  (U.S.  v. 
IVtr»^lt  a2a:>c<ratiQn.  Inc».  et  al.;  W.D.Vto)  m  so  doing,  t}»  oospany  acknowledged  reeponsibility  for  a  senAeraly  oorzodad  steal  storage  tank  which 
75,000  gallons  of  a  hazardous  aubetanoa  used  as  a  bleaciilng  agent  in  the  pulp  and  paper  industry  Into  the  Biget  Somd.  Bemwalt  agreed  to 
p^y  vjtxiiajm  fine  of  $500,000  plus  relsburae  the  U.S.  for  an  addlticnal  $600,000  for  ooeta  aseociated  with  the  spill  response  and  oontainaent. 
ThiK  Js  ttia  firat  tiso  an  envircsWental  criminal  violation  has  been  linked  to  a  knowing  failure  of  oorporate  officials  to  p^'oni  preventative 

i-\illc»ftivj  n  thoee-ond^ane*half  waak  jury  trial  on  chargea  of  mail  fraud,  false  statements,  illegal  tranaportation  and  disposal  of  hazardcua  wBustea 
fuvl  f^lluia  to  L^epert  the  release  of  a  hazazdeum  aUsstanoa  under  caciA,  a  major  New  Bigland  hazazxloua  waste  transporter.  Its  prasident  and  others 
octT/icted  18  counts.  Xn  Daonter  of  1989,  nentenoes  (Including  an  18-manth  jail  term  for  the  coipany  presidsmt)  and  fines  In  eaoaeee  of 
$300,000  \fAvti  iffpoced  and  the  ocapany'a  waste  traneporter  permit  was  ravokmd.  U.S.  v.  ttecOcnald  fc  Watson  Waste  Oil  oo,.  at  al.,  (O.R.I.). 
F.>rcnthetic:ally,  the  co^mny's  prasident  i«e  the  first  person  In  fhoda  Imlanrl  to  ba  sentenced  as  an  environmental  polluter. 

In  Ifay  of  1990,  Rotrjobn,  a  metal  finishing  oorporaticn  and  its  pramldmit  warm  the  first  defendants  ewer  to  be  copwicted  of  krtowing  endangerment 
undtr  the  Clean  Hater  Act.  Ttmy  worm  charged  with  kruwingly  endangering  employees  whom  they  illegally  ordeimd  to  <kap  industrial  waste  water 
ccntainiig  tco^ic  motals  and  dongarcus  chotioels  into  the  Burlington  sewer  system,  lha  m^iloymes  ware  eaqioeed  to  tomic  levels  of  nickel,  nitric 
acid  ej>i  nltix.'^^sn  diomlda,  placing  than  at  risk  of  serious  bums,  reapirato^  trmet  dnage,  akin  disease,  asttna  and  camer.  The  ocapany  president 
is  to  ba  aentenoad  In  October,  1990.  C0,S.  v.  Bcmrichn  Optical  Tbcfnploqy.  Inc.,  and  John  Boramki  -  D.  Mams.) 

Flr\lly,  thin  prcgnmi  issued  what  many  regard  as  the  moat  i^xxtant  emiroraMntal  criminal  indictment  aver  filed  by  this  Division.  Gn  February  27, 
1950,  tin  VUioert  Oorporaticn  end  its  Oiolly^ouned  mJasidlary,  the  Boocn  Shipping  ODcporation,  ware  cfuuiged  with  criminal  violations  of  the  Clean 
Act  and  others,  steaming  from  the  lOt  million  gallon  oil  spill  last  year  of  the  Boogn-VSldez  which  resulted  in  the  most  extensive 
cfwlroiruentai  dawage  to  waters  and  wildlife  known*  The  70(>-mile  migration  of  exuda  oil  fouled  waters  and  ahorallnea  of  both  national  wildlife 
r«3rtx7e£i  and  national  parks,  causing  the  deaths  of  aora  than  36,000  migratory  birte  md  nwerous  other  varieties  of  wildlife.  Sentencing  under  the 
AltriTtatlva  Finaa  Act  could  reeult  in  fines  exceeding  $600  million,  exclusive  of  natural  reaouroe  daseige  civil  claims.  Trisl  is  currently 
uchrOulod  for  the  Spring  of  1991. 

~  At  every  step  taken  to  enforce  envimental  laws,  the  Uhitad  States  is  challenged  by  polluters  and  othars  affected  ty 
Uk^ooe  If.v*)).  Pofendinq  these  challenges  is  the  raeponeibility  of  the  Envixcnaental  Defense  program.  Among  its  acogyliahaants  this  poet  year,  the 
secticn  has  euoceesfUlly  cleared  the  way  not  cnly  for  enforcement  of  immarcus  environaental  pregraas,  including  ti^^rter  ocntrola  for  toxic 
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pollut^tfits  and  pcrTtecticn  of  our  nation's  watiands,  but  also  for  enforonent  of  its  sister  pnograns  within  the  sans  decision  ixUt.  A  sajor 
product  of  this  activity  is  siTUficant  cjost-avoidanoe  bacauss  it  frequently  protects  the  goverrsnnt  frosi  enorsous  sonstary  losses. 

The  ODurts  of  J^ppeals  hav»  upheld  balanced  controls  of  toodc  and  hazanlous  pollutants  after  challenges  by  both  the  reflated  entities  and 
snvirorsnntal  qroi^.  In  Harufacturars  Aasociaticin  v.  EP^.  the  Fifth  Circuit  sustained  a  oosisrehensive  set  of  raqMiations  governing 

discharges  to  water  froi  the  ocgenic  ctwirnls,  plastics  and  synthetic  fibers  irckistrY.  lb  aifireciate  the  far>rang|ing  so^|^  of  these  relations, 
crm  Bust  loriaw  that  they  are  oqpsctsd  to  resovs  over  130  sillion  pounds  of  tCDcic  and  other  pollutants  annually  fxtm  the  nation's  lakes,  rivers  and 
strssBS.  IWnty-nins  suits  wars  filed  challenging  miltipla  prcvisidis  of  these  ragulatiora;  as  the  court's  opinion  notes,  the  oases  gmeretsd 
over  3,000  pages  of  briefing  by  all  sides,  Incluciing  sarits  briefs  and  sotions  for  stays  of  the  nilss,  and  ouijUnetsd  in  an  ispreosdanftsd  tao  deys 
of  sfp^lsts  axguaants  (such  srgLMnts  noTHlly  take  one  houi) . 

On  another  front,  the  Dsfiss  peogrea  bensfittsd  the  Bwitxxsnntal  crises  peogi-aw  ihan  it  defended  the  FBI's  conduct  of  a  aurpriss  sssrch  on  s 
Qcntract-cpsratsd  nuclear  and  chsstosl  facility.  L  so  doing,  the  ftwiroraenbal  Defense  progreu  suooassftilly  tlsnrtsd  the  attempts,  of  the 
govermant  oontrsctor  to  stop  the  cxlsinsl  imsstigetion  iBodoadl  v.  tkiitsd  States;  aka  "ftocicy  Flats”  in  the  District  of  ODlondo) .  Ihs  decision 
oonfirsed  the  principle  ttwt  industries  CHVKt  eopsct  to  hide  fros  criminal  sm^ironeental  imaMtigetions  behind  their  status  as  gcpusineeiit 
contractors.  Ihe  Dsfenss  Section  also  won  sigtlficant  victorlss  in  the  pcotaction  of  wstiande.  In  the  Ki/^  Circuit  ophsld  the 

principle  that  all  the  nation's  wstsrs  and  wstiande  suan  those  Influanoad  by  sen  sads  changes  —  are  pcotsctsd  by  the  Clean  MSter  Act. 
Oonfirsstion  tlut  artificially  cxsstsd  as  well  as  natural  wstsrs  suet  b«  protsctsd  assures  that  the  nation’s  wstei-  quality  can  be  properly 
asintainad.  In  pursuing  those  who  destroy  wetlands,  the  Defense  Section  prsvallsd  in  serveral  jury  and  non-jury  snforoaeant  trials;  slnoe  the 
y>im^sas  Court  authorixsd  jury  trials  in  1967,  the  gcwarmant  has  prevailed  in  each  caae  heard  by  a  jury.  In  iUl,  v.  HcLfiOtOf*  U.S>  v.  fiocdOD#  end 
U.S.  V.  kkttv,  the  gcMamnent  won  jury  and  bench  verdicts  of  liability  fcr  filling  wetlands  and  obtained  restoration  of  the  dlstuctisd  snvixxnurt, 
aitigntion  thxxxig^  crssticn  and  snhencesert  of  wetlands  habitat,  and  civil  perwdtisa. 

Mien  federal  agencies  thessslvas  conduct  activities  which  generate  hazanlcus  waste  and  pollutants,  they  m»t  also  ocsply  with  snvironeental  Isue. 
there  a  stats  or  looslity  tries  to  iipnss  unressonabls  or  wjustifled  Upositions  on  a  federal  facility,  however,  the  Dsfenss  Section  has 
suocaasfUlly  protected  the  federal  agency  fitai  such  reguircaents.  In  a  lanterk  decision,  the  Ninth  Cirouit,  in  U.S^  v.  HBfihilBtfiOi  held  that 
states  and  local  gwemaents  say  not  ssssss  civil  penalties  against  federal  agencies  isider  the  hazardous  waste  laws,  finding  that  Ongress  had  not 
agreed  to  allow  such  raids  on  the  federal  trssoury.  Similar  civil  penalty  issues  ore  pending  in  the  Sixth  Cirouit,  and  other  district  oouts.  In 
two  district  oourts,  where  stats  srwironnntal  orders  were  challenged  ae  arbitrary,  imeoeasary  for  ere^ircneental  protection  and  esoeseively 
eaqpeneive,  the  oourts  agreed  with  the  U.S.'s  position.  In  U.S.  v.  the  court  set  aside  a  Tbqibs  permit  condition  requiring 

BDving  and  recxristructing  a  waste  etorage  area,  agreeing  with  the  federal  agency  that  the  permitted  Icxmtion  wee  fully  protective  of  the 
erwircneant.  Similarly,  in  Darrsvlvanla  v.  Navy,  a  state  court  found,  ever  the  claims  of  the  Stats,  that  the  Mrvy's  plans  for  rsea dying 
environsmtal  contaminetian  were  sotni  and  cost  effective,  and  rejected  the  State's  proposal  for  a  sors  cxistly  opixoach.  In  asch  of  these 
instanoss,  the  Defense  Section  assured  that  the  errvironaent  wm  sufficiently  protected  while  still  protecting  federal  agencies  from  tsireasanable 
local  ragulaticn  and  vmeoemsary  sopendituree  of  limited  agency  resouroas.  Such  unrealistic  stats  demands  hows  ranged  as  as  $40  million  more 
than  the  federal  facility  end  EPA  bslisvm  is  appropriate,  such  is  the  o^e  in  U.S.  v.  cbinraAi  involving  dearmp  of  the  Army's  Rodey  Heuntain 
Arssnsl. 


Flfisliy,  this  susmar  (1990),  the  section  obtained  a  record  settlement  in  U.S.  v-  —  a  wetlande  caee  againvi  a  developer  of  e  reeort 

ocmpleK  in  Osm.  Ihe  defendant  agreed  to  pay  a  civil  penalty  of  $1.3  million  and  And  a  $200,000  wetlands  srhenrwnnt  progiem  and  opproKisatsly 
$500,000  for  restoration. 
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ttw  past  flw  yaara,  tha  «aital  E^oroonnt  aectlon  has  filed  ever  1,000  suits  against  poUutars,  entered 

Into  725  exnMnt  deexaea,  cftAalnad  ever  100  favorable  exsurt  judgsenta,  and  forond  polluters  to  pay  ever  $100  mill  ion  in  penalties.  Dufendants  have 
included  a  broad  apactnsi  of  industry:  General  Motors,  U.S.X.,  General  DynaedcB,  Alcoa,  CxMon,  Sbedl  Oil,  Dupont  as  wall  as  a  rudber  of  cases 
aqpainst  ■inicipal  sewage  treataert  plants  in  our  larg^  cities  (e  q. ,  New  York,  Los  Angeles,  Riiladelptila,  Boston  and  San  Diego)  for  eMcessive 
disctwuges  of  pollutants  into  the  nation’s  surface  watera  or  tha  <Aav>ing  of  seuaga  aludge  in  to  the  oceans. 

under  a  oonsnit  decree  negotiated  in  Nevesber  1909,  Shell  agreed  to  pay  a  total  of  $20  alllion  dollars:  $10.8  elllion  plus  interest  to  the  U.S.  and 
Oiiifomia  for  danagwi  to  natural  resources  resulting  fm  the  spill  of  400,000  gallons  of  crude  oil  into  the  San  Ftancisoo  Boy.  Additionally,  the 
agraosent  calls  for  $1.3  aillion  for  studies  which  will  ieprevs  the  gevetrment’s  ability  to  respond  to  oil  apills,  and  $500,000  In  response  costs. 
fU.S.  V.  Shell  Oil  0D»i  Additionally,  Shell  will  pay  the  U.S.  $2.05  aillion  in  penalties  of  which  $50,000  Is  in  payaert  for  violation  of  Shell's 
permit  and  is  the  aa»iM»  eaount  that  oan  be  assessed  under  the  Act  for  a  two-day  spill.  The  raeaining  $2  sillicn  Le  paysert  for  violations  of 
EPA’s  Spill  Prsvertlon  and  Control  regulations  —  by  way  of  oentrast,  ths  hi^isst  previously  aawennnd  penalty  undar  theaa  ragulatlona  was  $5,000. 

In  March  of  19S8,  ths  Uhltsd  States  filed  an  action  against  Mrciwning-Pbrrie  Qisiical  Servioaa,  Inc.,  and  GBOQS  Infegnational,  fCr  violations  of  the 
operating  regulations  for  hasardous  waste  facilitias  at  the  ocsBSrcial  hazardous  waste  facility  owned  and  operated  tv  BF1/C9GD8  in  louisiana. 
gj.S.  V.  En/aPC6i  This  is  the  ssemd  of  two  such  omss  brou^  by  the  U.S.  against  the  dafendants  and  after  intensive  disaevary,  BFI/OBCns 
agreed  to  settle  the  case  for  $1.55  million  In  pemltles,  In  addition  to  injunctlws  relief  and  eoctenalva  oorrective  actions  at  tha  site  which  are 
astisated  to  add  $1(>~20  million  to  tha  final  price  tag.  The  mattleeant  reguires  them  to  oontrect  for  two  sets  of  independent  envircnmental  audits 
of  the  facility  to  datecelne  itether  the  facility  is  operating  in  aooordance  with  ths  epplloabls  regulations  and  ocnduct  an  analysis  of  tha 
defendants'  ervlrGreMntsl  imwqmm^  systeee,  practices,  end  policies  both  at  the  facility  and  in  the  defendants'  cerporats  offices  having 
reepcnaiblllty  for  supervisiGn  of  ervircraental  oa^>lianoe« 

In  19r7,  ths  ssetion  sued  Eagle-Pictier  Industries  tntar  ths  desn  Mater  Act  for  discharging  without  a  National  Mlutant  Discharge  Ellminatlcn 
System  (NHKS)  permit  einoe  1981  and  for  violating  pratraatmant  st^wrlarda  at  two  battery  manufacturing  plants  and  a  lead  chalcele  plant  located  in 
Mlsecurl.  (y.S.  Y,  pw»la  Pioh—»  fnAM»riea)  Thair  pemlt  had  cnqplrad  In  1981.  After  intenaive  dlsomcy,  we  negotiated  a  oonseni  dacraa  that 
raguiras  the  oespany  to  pay  a  civil  penalty  of  $1.5  million  ever  a  period  of  three  years,  with  interest  on  ths  installments.  The  decree  also 
psTVides  fes:  attainment  of  regulations  for  bstt^  manifacturacs,  enforceabls  interim  limits,  and  stipulated  penaltlaa. 

And  finally,  this  July,  tha  section  reacted  an  agreement  with  USX  wtere  the  Oorporation  agraad  to  pay  $34  million  in  cxets  and  penalties  for  the 
clearmp  of  waste  water  that  was  Illegally  dimped  from  Its  Gary,  Irdiana  steal  mill.  ru.s.  v.  USX  CaroA  Tha  agreement  etewad  frtm  a  1988  lemlt 
which  alLegad  that  USX  had  bypaaead  its  treatment  system  and  dischargod  waste  %mter  oontaainated  with  wmsmia,  cyanide  and  heavy  metals  into  the 
calimat  fiver,  which  mpties  into  Xske  Michigmi.  In  addition  to  tha  $1.6  million  pemlty,  an  eatisated  $25  million  will  go  toMud  iprjiedlng  USX 
waste  mersijamert  facllltiaa  and  anothaf  $2.5  million  will  furd  a  study  to  detezmlna  tha  extent  of  contamination  and  $5  million  will  sat  aside  to 
clean  tp  whatever  oontamination  is  found. 


_  -  The  Mlldlifa  section's  civil  worldomJ  oorotltutes  upromisstaly  fifty  percent  of  attorney  tisa.  Tha  civil 

handled  iy  tha  Section  involve  challengee  to  federal  pirgi  ram  in  areas  involving  endarviered  apecias  pnotecticn,  fishery  Ismiea,  International 
whaling  regulation  issues,  and  iaeues  relating  to  managaeent  of  national  wildlife  refu^,  ulgratory  bind  bunting  or  other  forms  of  taking,  and 
fres  roaming  wild  hotees  and  burros. 
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Challcngas  braug^  inter  tt«»  &iften9ftrBd  S^seclas  Act  (ESA)  aeeking  to  halt  federal  auch  as  tliiiar  haivscting,  offafiora  and  on  i^iora  oil  and 

gas  leasing  and  mineral  d^elcfaent,  road  ard  dam  cxxistrjctlan  together  with  challengaa  to  iMtland  dawalriiaf »  ooqpriee  half  of  the  aection*e 
civil  docket.  Iheea  challangoe  fraqpjantly  eJilega  that  federal  actions  will  jeopenllxe  ESA  listed  opecies,  will  result  in  IjfMzmiesible  taldnga  of 
audi  ipecles  through  habitat  eodlflcaticn,  or  that  fedaral  agenclee  are  failing  to  admjpately  ooneeive  euch  q;ieclse.  Thaee  challangee  can  have 
vidMpiead  effects,  tar  iBcm^ile,  are^inaramntAl  challengae  on  ESA  and  othar  gromte  in  ismc  v.  and  »*«*“*«'  Trrigaitlon  Iristrlct  v.  HaKXXk 

have  foroad  xe^analyeie  of  the  anvlroraMntal  lafects  of  critioal  water  Irrigation  ocntract  ranewale  in  Callfocnla'e  oantral  valley.  Protactlve 
regulatlcns  iatxmed  by  federal  egmiciee  for  the  protection  of  listed  specif  have  aleo  reeulted  in  a  glut  of  litigation,  eost  notably  a  oaea  idilch 
ifhald  irnpartmant  of  nsiimi m  regulations  te^iirlng  itu'lip  f iiherman  to  install  turtla  eacluder  devioes  In  thair  gear  for  the  protaction  of  saa 
turtias  (Stott  of  ifluUUm  Yi  Vwrity) » 

Fully  forty  poroent  of  the  WUdii^  Ssction's  civil  docket  Imolves  fiahary  litlgetlon  %hich  typioally  arises  vhsn  previously  isvegulated  fliherias 
oGse  inter  the  auepioes  of  a  fsdmnal  flitiarias  mmegnart  plan.  y,  fftttrfit  (8<D.  Fla.)  (challenga  to  nm#  raaf  fiah  plan  in 

norida) ) .  In  adlltian,  cxrmer nation  and  Banegeeant  eeeeutee  OUch  teeult  In  the  often  oontrovereiai  allocetloi  of  aoezoe  f idmry  leeouioae  among 
ooBpeting  groi^m  aohtlma  to  iperfc  legal  challangee.  Y-  (Minth  Cir.)  (cteaienga  to  ragulation  dividing  tha 

anrual  catch  of  pollark  In  the  OUf  of  Alaeka  into  {giartarly  allctmenta) .  Iha  National  Oceanic  and  Atmoephario  ActelnLstretion  (NCAA),  which 
regulatee  flahnrjes  InfCrm  ue  thet  they  entlcipate  a  dnmatloally  incraaaing  nmtmr  of  <hallflngM  ae  flahariae  previouely  ismegulated 

are  ait»)ected  to  eenf/^mmit  and  that  they  wUl  be  hiring  four  or  five  new  attcerwy*  in  their  Gmmral  OaisMel  office  to  handle  aucii  flihery 
enforcamortt^ralated  litigation. 

On  the  criminal  elite,  prtaeeciitione  end  related  activitiee  under  the  federel  tdldlife  ooneervaticn  etatutee  aocoint  for  half  of  the  Sectlon'e 
wotidaed  with  the  fish  and  Uildlifm  service  referring  approKieetely  ei^fity-five  percent  of  tha  criminal  docket.  Omr  half  of  the  M  referrala  are 
from  ite  Special  Qperetir/m  IJhlt,  heedguartered  in  Iteihington,  O.C. ,  which  conducts  eophistlcetsd  undaroosmr  operations  thrcugficut  the  country. 
roc  eaoaefile,  this  peat  year  the  Section  uae  involved  in  two  eajor  eets  of  proeecutiane  involving  the  saeaive  illegal  iigxertatiGn  of  wild  parr^ 
and  efimiw  Into  tha  Uiltad  Stataa,  and  "oactue  luatling.”  Iha  firet,  ■^GperetXon  Singapore,"  liMolved  an  intricsate  Intamational  network  of 

parrot  and  mncmw  eeigglen  in  the  thltad  Statae,  Neodoo,  Argentina,  Braxil,  Bolivia,  Singepore  and  Indaneaia.  Of  tha  14  original  defendanta 
(Including  a  Singapore  collector  and  an  Ai^pmttlna  ihipper),  12  have  pled  gidlty.  Senbencee  Included  120  days  of  jail  tlee  and  finae  of  ig>  to 
$40,000.  Trial  ia  eat  for  the  two  temeinlng  defendante.  "Operation  Hdodetar"  woe  a  four^yaar  underpover  operation  which  revealed  e  wlxteepread 
prectioe  of  Indivlduala  raecArlng  valuable  cacti  and  eelling  thaa  in  violation  of  etate  vid  fedaral  leva.  Of  the  tManty-one  individuala  indicted  in 
"WoQdetar",  10  have  pled  guilty  ao  far.  In  early  SeptsNaer,  trial  of  mi  adlitional  eevin  ^Woodetar"  dafandanta  ixaewnnel  and  wee  echedulad  to  laet 
four  weatai.  Trials  for  the  zeeBining  dafendanba  are  eoqpected  in  late  SeptwAmr/early  October.  Looking  ahead,  we  anticipate  that  "takedowns"  in 
four  current  interoover  operations  will  result  In  proseoutions  In  1991  or  1992.  Each  of  these  latter  opmntim  la  likely  to  be  Hilti- 
jurladictioml  in  ecrpe,  and  will  involve  ae  eeny  aa  40  defendante  each. 
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Proaraa  Qvanaea:  Fbr  1992,  subet^kntial  inczxaases  of  65  positicnB,  33  woricycaru,  and  $9,993,000  are  requested  for  the  &iviranMrital  ProtactiGn 
pcxignai  includinq  an  ircreM  of  $8  alllicn  for  autcnated  litigation  support  ($2  million  for  EKxon) .  The  increaaes  would  be  dietriixitad  aenng 
three  of  the  four  activities  in  this  pcogna,  i.e.,  E>ivirornentai  criaas,  EnvixorBentAl  Oeferae,  and  Bwirorveantal  Enforoosent. 


Together,  these  three  sections  farm  our  front  line,  litigating  "cutting  edge"  iaeues  of  enviroreantal  law.  As  sixii,  five  dieoemible  trends  are 
enarging: 


tg.gipoymg  wluntonr  wXUi 


I-  fl-pontimiffl  nead  lor  moonM  cnviiMBnUi _ _ _ _ 

the  law.  As  with  other  regulatory  prognas,  the  Nation's  enviroraental  goals  can  best  be  achieved  throu^  private,  volintary  cxaf)lianas  with 
envircnsantal  laws  and  regolations,  yet  oontrolling  and  treating  waste  and  pollution  is  extraordinarily  expensive,  and  hig^  costs  are  a 
diainoentlve  to  ooqUlanca.  A  staxaig,  aggressive  and  consistent  enforoeaent  effort  is  essential  to  prospt  ths  related  ocHBLrdty  to  change  its 
standard  operating  practices  and  inviartsent  decisions  to  sme  toward  full  conformity  with  envlraraegntal  rules.  Me  have  found  that  criminal 
prosecution  of  erwirorsHhtal  violations  Is  psrtioularly  potent  in  this  regard,  because,  laUiJce  civil  penalties,  criminal  convictions  are  not 
considsrad  just  another  cost  of  ctoing  business.  In  this  effort,  the  BiyliTjswrit  and  Natural  nssoumes  Division  worlos  hand  In  hand  with  Uhitsd 
States  Attorneys,  providing  advios,  guidanos,  technioal  saqpertiee,  foousad  training,  and  direct  aeaietanos  with  litigation. 


II.  IncraosiiHlv,  the  Mt  of  one  a?par»  dlrscUv  iicacts  ths  work  of  the  others.  E^rhaps  ths  bast  illustration  of  this  phenoMnon  involves 
Mills  ths  ftivirormentel  Qrleaa  section  has  qpearheadsd  ths  crimiml  investigation  and  indictment  of  t^oaon  and  Exmon  Shipping,  the 
Divircnsantal  Piforoimsnt  section  Is  prssmitly  imMrssd  in  developing  the  eoctensive  natural  reaouroa  rluga  aenns— ent.  wd  orchestrating  ths  work 
of  soma  36  scientific  and  sooncmic  eogmrt  vitnssaes  on  behalf  of  the  four  trustees  (the  Departments  of  rfwnoe,  Agriculture,  and  the  Interior,  and 
the  State  of  Alaska).  And  for  its  part,  the  firr/lrarmental  Defense  Section  Is  positioning  itself  to  defend  potential  suite  brou^  by  eaveral 
emironsantal  groips  wa  alraedy  have  raoeivad  two  notioee  of  intent  to  sue.  mle  same  ocsplemantary  mix  of  eaqperties  will  likely  be  called  ^pcn 
ae  ws  pcooaad  with  the  battery  of  reoent  oil  spills  In  cAher  areas  (e.g. ,  Long  Beach  cmlifomia.  New  York  Kaitxxr's  Arthur  Kill)  as  wall. 

Similarly,  the  investigation  (aka  *\3perBtion  Doeert  Glow**)  hem  involved  both  the  Piviitwental  crimes  and  ths  Bwironsental  Defense 

SKtiona.  Following  the  iesuanoe  of  a  116>page  search  lArrant  alleging  that  the  plwit  (i^iich  La  the  oountry's  sole  produoar  of  plutcniim  triggpere 
for  ruclear  warheads)  has  an  ei^'yaar  KUrt^ry  of  illegal  dLsping,  buzTiJng  and  polluting,  over  70  FBI  and  mi  agents  oondLx:ted  an  uvpreoadanted 
search  of  ths  facility,  lha  work  of  ths  tiwircrmxtml  Defense  Section  proved  critical  in  that  they  auooanfVilly  tlwerted  the  efforts  of  the 
gcverrment  oontrector  (Rockwell  Intemstional)  to  avoid  criminal  Utility  bved  on  ocntrecUml  defenses.  The  cxxxis>organlzational  esqaertiae  of 
thass  sections  is  incrmeelngly  naoeesary  for  sany  cease  —  involving  the  gaHit  of  fedaral  facility,  natural  rBeouros  damage  claies  and  wetlands 
protection  cases. 


III.  avwKl  intecaaft  in  amiina  mlti-Mdia  ertforoaw*!^  yUl  ftp  9ff~t»ttiiig  Inftmicn  of  resouroes.  Cdmmnclng  in  1991, 

envircnsBfkal  enfonmmm^  will  be  targstad  to  mati-media  "hot  spots.**  Th  staff  this  initiative,  the  Administration  an  of 

IQ  pecpant  for  m*!  ■ilti-ilia  leonl  anfnrwBrtt  wtafC  in  1991  alone  and  the  fri  to  eoni  %«rfc  ffwrw 

1990  and  1992  (frcM  35  to  7g  atfwir  mrt )  i  The  oonoept  of  multi-madia  enforcement  is  slaple  the  agency  will  identify  specific  gsographlc  sites 
or  ^hot  ^xts"  with  hi^risk  health  or  ervirammntal  problssB  (e.g.  ,  the  petro-chaUosl  belt  along  the  loulsiana-<Tmxas  Gulf  Coast,  "aick**  rlvara). 
The  resulting  lawsuits  will  iremlve  rnLUtiple  claims  under  several  envirormental  laws  (i.e.,  statutes  regulating  air,  water,  haxaitkxis  waste, 
pesticides,  ancVor  toxic  sitatanoas) .  Ths  goal  is  to  focus  a  bettery  of  resouroes  on  ths  most  dmigerous  sites,  and  by  so  doing,  send  a  message  to 
the  regulated  industrlem. 
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IV,  PmhI  rn  nm^iltaticrx.  Ttalnlna  and  Laalglatlon  Will  Oontlnue.  Bein;  on  the  cuttirq  edge  of  the  low  has  Ite  qseclal 

reqponeibil itlee.  M  predicted  In  laet  year'e  eiAadeeion,  the  dmnd  for  client  consultation,  treinlng  and  legislati^ae  advloe  eecelated  rtvupl/ 
thin  year.  Par  eaaiyle,  the  ftyvixmental  Grines  eecticn  ^^ent  785  houra  oonuultirg  clients  In  1988  versus  1,439  hours  in  19C9  (4^63  percent); 
oorollary  figures  for  the  DwirorMntal  Def««e  Section  Toraerl  frai  279  hours  in  1988  to  483  in  1989  (473  percent).  SUdlarly,  along  with  their 
psrticlp^lon  as  faculty  eM8:iets  at  approeleately  50  erviiutrtal  and  educational  oonferenoes  this  past  year,  the  ft^iiuTMentol  Brxforoeeent 
Section  ccordinated  with  EPh  to  develop  the  45-p^  "Enfcrceegi*  Fbui^Year  Strategic  Plan**  which  lays  out  an  enforcement  plan  for  future  natural 
resource  (IhBoge  (NRD)  dales  and  led  a  four*day  oonferenoe  last  (all  deslqnad  to  aid  NCVSA  and  Interior  attorneys  In  the  devalopeent  of  MRD  dales. 
And  even  though  it  's  the  oeillest  eection  within  this  decision  irdt,  the  deeand  for  D^lrcneental  Qrlees  epeayer^/ instructors  oontinuad  unabated. 
Last  year,  attorneys  In  this  section  psrtlclpsted  as  apesJaars  or  trainers  at  34  separate  events  in  the  continuing  effort  to  "get  the  eessage  <xit"; 
eoosgjJee  of  such  engagaents  range  free  lunc  and  in-aervioe  FBI  training  to  appearanoee  before  the  Southern  Brivirorsental  Ihforoaeer^  NetMoric  and 
the  National  Pwiror mental  Diforcement  Oomsel  Meeting.  Finally,  the  Dwlrormental  Qrieee  and  Dwirormental  Ehforxxment  Sections  will  ahortly 
rrmsenre  prepnring  sstarials  for  a  natlorwids  envircnemital  law  cenferenoe  for  AUSAs  and  stats  enforcement  psrsomel  in  1991.  Past  eoqperienoe 
indicetes  that  such  activity  will  ganarsts  yet  mxa  reqpjests  for  corsultatlcn  and,  inevitably,  ears  case  referrals. 


Mincing  no  words,  the  President's  9991  Budget  states  unaguivocallyt 


"Faderal  facility  a 
(rm^loualy  rngiloyrnd 


ncm  with  erarlrormantaX  lama  is  both  a  sorsl  and  legal  responsibility. . .Uifortunstsly,  ersrlici manual  safeqAKuds 
in  wmv  oesss  either  i^vxsd  or  insdaegmte.. .OoraeguanUy,  thi«  hes  been  left  with  the 


ripwT 


am  estlamtss  that  the  ousulatlvs  Padwml  OovsersHnt  cost  of  dsemp  and  co^piianoe  gmst  the  nmet  30  yaers  will  be  in  the  range  of  SlIQ  and 
blilitn  in  nnneran»  And  thile  the  prlsazy  offendmm  ere  the  Dapartsents  of  Energy  and  Defense,  the  Fsseidant  has  diractsd  that  imericr, 

i^rioultura,  T> anapertation  and  MdA  sat  aside  havSa  for  hazardous  waste  deerm^  and  ocspllanoa  as  well.  Dm  Diviaion'a  Dwironawital  Protection 
decision  unit  plays  a  critical  role  —  rmt  only  In  negotiating  the  eeadnal  oormant  decrees  (which  set  forth  ooNpllanoe  standarda  and  tise  tables, 
and  allow  states  to  ssak  finss  and  pmmltias  against  FSdaral  agmiclss  for  violaticns  of  the  corssht  tacss),  but  in  bringing  and  defending  syriad 
oomTtrr  suits  and  filing  oomtrlbutlon  actions.  Ihs  staJoas  in  such  oasss  are  very  hl^  for  all  parties. 

Bafora  turning  to  each  of  tha  prcqpnss,  sera  mmt  be  said  on  autasatad  litigation  aipport  (ALS) .  Dm  BoBDJOlJidBt  previdas  dear  evldanoe  of 
our  nasd  for  a  graatly  aapandad  baaa  of  tssoarcaa  for  ALS.  Itmn  this  oaaa  began  to  talos  bs  found  that  doaamnts  would  bs  neederl  froa  a 

doean  aourcaa.  Including  other  legal  divlaiona,  aswmral  fSdmral  agmiciaa,  tha  State  of  Alaeica,  and  fros  varioua  Qooon  branch  offioee.  Ma  slJM>ly 
not  Iwvs  anou^  any  in  oisr  basa  to  handle  another  ossa  of  this  aag^ltuda.  In  aany  similarly  large,  ocsploBC  envlici mental  cases  It 
becemas  dear  that  tha  gowanmant  can  either  invest  in  ALS,  or  atop  punauing  the  polluters.  In  tlmee  big  oases,  alaply  qpthsring  all  of  the 
neoeeaary  ilii imsilta  fnm  dlaparato  locations  aramd  ths  oemtry  esquires  the  scbillution  of  a  email  atmy.  It  is  not  possible  to  draft  encuy 
staff  from  the  Division's  rantoa  and  mmtsr  thm  to  tha  proper  locaticim  without  dropping  work  on  other  ongoing  cases.  Dm  arsamr  to  this  problem 
can  be  fcuid  in  autematad  litigetion  sq^vart* 

AlB  eervioae  have  been  provided  threu^  two  ooiqmtitiveay  procured  oontrsets  to  mxs  than  100  oases  in  the  last  two  years.  Dmse  servloae  Incbtla: 
gattwrliv}  doommnts,  aicxcf  liming  tlwn,  creating  fUll-teKt  and  partial -text  databeeee,  creating  pleading  indioee,  loading  transcripts  into  the 
datatMHss,  treddng  the  history  and  status  of  eadUbita,  answer i^  docueent  pccduction  dsaends,  screening  for  privilege,  performing  factual 
research,  trm^tlng  correepondmioe  and  reaponeae,  and  presiding  on-site  oc^xJter  based  trial  support.  Coaputers  are  utlllred  to  sanage  vhat  often 

E 
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«ncl0  i|>  b«liig  aavviral  Alllion  pi^aa  of  docuMnts;  oniyiitAr  haA  Aada  it  poasiblo  to  store,  sen^pilata,  raerrangs,  an&lyzs  and  istrisvA 

relevant  infcxAstion  tram  a  r%ri sAnt  bbm  affactively  and  at  a  dBaonstratxly  lowar  oost  than  trying  to  aoocapliMi  thsss  tasks  %dth  paralsgals.  Hith 
autcsstion,  infonotion  can  be  availabls  in  a  tisely  aanner  for  use  in  detnaiticns,  other  pretrial  preparation  and  trial  mjppott.  In  ABjor  cases, 
AL6  servioa  also  includes  the  establiehaent  of  a  oantralizsd  doouaent  center.  Ttw  centralisation  of  di^xssiticn  and  doaswit  collsctions,  fils 
lihrariss,  and  infocAation  Aanirjn— it  lasourcas  in  such  doouaent  centers  has  enhanced  the  oepabilitiss  of  support  staff  and  oontxsctor  personnel  to 
psrfora  the  entire  gnut  of  support  teslce  sore  sffsctivsly  and  sfflciently. 

our  recfuast  for  autCHttsd  lltlgAtian  support  is  $6  Aillicn,  plus  restoration  of  $1.2  Alllicn  Wuich  vlll  bs  divsrtsd  fros  AL6  in  1991  to  ocvsr  the 
pey  miss  absorption  and  convatsicn  to  hl^hsr  edainistrativsly-'deterAinBd  pay  rates  for  Isw^are.  In  tlw  pest,  ooeputsr  support  to  litigation  has 
bsen  viewed  as  a  luBOiry,  but  this  visv  no  longer  applies  to  envircraantal  litigation.  In  sajor  law  enfnmseKt  caees  auxh  as  ewr«%  vaidM  and 
saAh  FiofiAi  tartar  nilTrIrt  (evsrgladee) ,  the  fiwinnant  DivUion  eljv>ly  lacks  ths  vmcurom  to  bs  effective.  Bsoeuss  of  hsidlng 

liAltatlcns,  ws  cannot  afford  to  9Bthar  all  of  the  relsmnt  docussMts,  oonAict  full  diaccvssy,  handle  dmmt  prodjction  rsguasts,  adsguatsly 
wcvmm  for  privilege,  or  enslyee  the  infoarsetion  in  the  doaMmtsj  In  short,  ws  ovrot  afford  to  prepare  the  case.  Derw-we  this  cess  pruparstion 
is  arguably  an  agvicy  function,  ws  have  In  the  pest  sought  fUnling  froi  client  atgenciss  for  these  teaks,  and  usitil  now,  these  efforts  harvs  bsen 
quits  auooessfUl.  fbr  emepile.  In  1990  the  Divisian  viJ4  aperd  sore  than  $15  nillion  on  litigation  eippart  aotivitiss;  all  but  $3  Ailllon  has  bean 
provided  through  rsiihurMbls  agreeswite  with  client  eganciae. 

Ouxr  rsoant  fund-raising  efforts  ha\«  not  bsnn  successful,  pertiouUarly  In  the  two  casee  cited  UxNm.  In  fiQnL-UUdtf #  the  thrse  trustee  agwicies 
argued  that  litigetion  support  oasts  ere  isgelly  the  OapeuiMnt  of  Justice*  responsibility,  end  it  took  maercus  aeatings,  and  ultiastsly, 
intervention  by  the  Office  of  ttrisijiAwnr  end  Budget  to  convince  the  agmciea  to  provide  relsburaabls  hJiding  end  even  this  effort  ms 
ultiaetsly  unsuooasefUl  as  Omgrseeionel  afprcval  for  these  agency  nprogreMLlnge  was  denied,  in  the  Evsrqlsdas  case,  the  Oapeitsanc  of  the 
interior  aUply  refUaed  to  hnd  any  eepect  of  ceMe  dsvslopaeiA,  deapits  nueeroue  disouseione  on  the  topic.  As  it  now  stande,  the  Divisian  and  U.s. 
Attorney  Lahtinan  have  been  forced  to  drastically  ourtall  disccvsry  In  an  effort  to  litigate  the  oaee  cheaply.  Reliance  on  client  aganciea  for 
funding  is  not  e  solution  to  the  chronic  undas>fUnding  of  litigation  support  neede  in  the  QwironMnt  Divisian. 

However,  cur  1992  budget  regrest  for  $6  ailllon  for  litigation  support  in  this  section  will  solve  these  probleasj  the  E^lroneent  Division  will 
hcM  edaguats  funde  to  handle  mm\  unforeeM  cases  such  as  &QaaDJ&ilte*  Ha  will  no  longer  bs  foroad  to  go  het-in-hand  to  client  agencies. 

rri—  fot  1992,  this  gecgiM  slewnt  is  raqueerting  21  additional  positions  (16  ettocneya,  2  paralegals  end  3  aupport),  11 
workyeara  end  $1,679,000  (including  $1  ailllon  for  autcaated  litigation  euppoct) . 

The  agenciae  iiarolvad  in  enviroraantel  inveetigaticne  look  to  the  Enviirfental  crlaaa  Section  for  laederrtvip  end  direction.  1U  aeet  the 
cbllgetione  end  etqpectatione  inherent  In  that  role,  and  to  aeintain  e  standard  of  professional  Isa  In  the  progna,  m  auat  hove  both  aufficient 
raaouroea  end  e  auitable  crganiaetion  etructure.  In  laat  yaar'e  Spring  Plaminq  Qill,  this  prograa  ragteet<id  an  incrtaee  of  33  poeitiona. 
ftPsegartly,  only  U  of  thane  ware  ifprovad  by  cte.  fbr  1992,  oar  ratlcnale  raaaine  the  aaaw:  in  order  to  be  remnsiva  to  the  naeda  of  thk-AfiAe 
Md  iflVBrttartivB  annU  in  tta  fiiMi  xtm  arlwB  ■■rtlm  aat  Vm  raatocfagid  to  twriit  diimfti  mimiiir  of  ttm  Ifatian.  not  unllia  Urn 

guniiff  fftvxictuta  of  the  tevirorMni  mfrim—nT  Olirtlni  Acooexlingly,  m  era  aeeking  tha  balenoa  of  that  earlier  ragjaae,  i.e,  21  positions. 

In  oKder  fbr  this  section  to  fulfill  its  Issdendiip  role,  a  closer  eliqewwnt  with  the  EPA  and  m  ragloml  divieione  as  well  as  tha  Offioae  of  the 
united  Stetee  Attorneys  Is  neoassery.  Me  intend  to  create  three  weehlngtcn  D.C.  based  unite,  each  heeded  by  e  auparvislng  ettomey,  with 
reeponalbility  for  specific  geoyephic  areas.  Minlaelly,  we  need  13  line  attorneys  per  laiit  (including  e  inorpleaenr  of  SiparfUid  ettomsye),  which 
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vin  remit  In  a(:fxrco(ijntely  four  attomteya  for  eadi  EM  region.  In  adiitlon  to  13  line  attomsya^  each  of  tha  three  units  will  likewise  have  two 
paralegals  and  throe  seonetarlee  aoei^ned  it.  Oecisione  to  open  cases  will,  in  the  first  instanoe,  he  nede  by  the  unit  sipervisor  and  prosecutive 
decislono  IDondse,  In  the  first  instanoe,  will  be  reviewed  and  apprenwd  by  the  unit  stjperviaor.  Such  e  structure  mmw|>mie  to  that  found  in  the 
crlainal  diviaiGne  in  tha  U.S.  Attorneys  offioae  end,  we  feel,  will  ovxuraga  pcxspt  yet  adegoate  review  of  investigative  issues  and  prosecutive 
decialcno.  A  sajor  praaise  underlying  the  new  etxxicture  is  the  fiction  that  agency  refport  Is  essential,  ttie  Chief  and  the  Assistant  Chief  will 
emtirue  to  eoet  regularly  with  CMpervlsory  agents  of  m  and  FHI  to  oooedinate  Imestl^tlve  efforts  and  policies. 

TO  the  neaie  of  tlie  U.S.  Attorney  districts,  the  Section  will  oontime  to  target  attorney  applicents  who  have  litigatlve  ctxpericnae.  (kir  ooel 
ig-ta  oertjiblig^  a  direct  line  of  ojeejnicaticn  between  Waahincttqi  and  the  field;  one  ^hete  the  caller  oowee  to  kna#  the  on  the  othea: 

£nd_And^in.i^,_U£  ECS  U»as  eatoer  has  faslliarltv  with  the  lariflritics  fl«i  the  affected  district  or  reoicn.  BCS  attomys  will  bs 

oeiTt  to  thn  districts  to  participate  in  the  law  Enforoesent  OoardLinatlng  O esiittee  to  dlscuas  the  need  for  cooperative  efforts  of  local, 

state,  and  foci^ral  officials  in  tha  enforocBent  of  tha  envirorsKiltal  laws. 

In  wMltlcr  to  facilitating  ocaHurdcetlon  with,  and  eafport  to,  tha  field  this  request  will  enable  the  Section  to: 

--  otaiiat  tha  do.vrda  of  aver  sore  referrale.  Between  19S9  end  1993,  the  m  eaqaects  to  nearly  triple  the  ruiter  of  agent  years  devsted  to 

crleLial  investigationa  end  the  ETA  is  curruntly  pr^actlng  a  50%  Inczsosa  in  OCl  agents  by  1993;  soes  FBI  and  QA-Od  agents 
trivfeiiAto  to  gnaYter  caselocde.  Mditionally,  EPA  miltlHMdia  initiativs  and  oil  ^>111  awaranese  will  dinoctly  affect  worldoad; 

—  of  grcwlrg  desend  for  legielatlve  review.  Virtually  all  preposed  envircraMntal  legielation  today  includes  provisions  for 
UrrpTjding  criaiml  sanctions; 

~  FTo/ida  for  "taiiA-teess”  In  growing  msAier  of  oil  apill  oms;  as  of  August  1990,  the  section  wee  staffing  five  such  taaas.  As  with  tha 
c»M,  tha  law  prehibits  the  Oowsmnt  fros  ueing  incriminating  statamentj  provided  by  irtilp  oeptains  to  the  Cbetet  Ouard  at  the 
tljm  of  an  aocldent.  To  avoid  ^tainting**  the  sfcheegjent  investigation,  one  ettomey  wist  filter  all  Inboming  documents  before  tha  aesignod 
pra£«cutor  can  review  It;  this  pepovieion  neoeseltatee  effectively  deedde-temaij^  all  oil  ^>111  oases; 

SLpArviaore  to  adequately  edhase  the  growing  volume  of  pauallal  civil  end  criminal  proceedings  and  coordinate  with  their  civil 
oLuntaxparU.  Given  the  recant  Suprsea  CXxirt  ruling  in  Uhltod  copied  with  the  advert  of  mora  ervironmrtsl  laglelation 

itiich  ijYiludaa  crimlma  eanctlona  and  tha  lihely  result  of  EPA*s  mLati-madia  initi/d:ive,  the  section  is  cxmpelled  to  devote  greeter  ettentlon 
to  parallel  prooaeilinga; 

—  Hnet  ttui  gnMng  deeand  for  resouroe* intensive  aentanclng  heerirga.  A  recent  case  in  point  was  UrtitHl  gtatss  v.  Booms.  Even  though  this 
ceao,  unlcli  was  Itandled  jointly  with  the  U.S.  Attorney  Office  fer  the  N.O.Ohio,  did  not  livolve  a  trial  on  the  merits,  an  elaborate  five-day 
Iv^^ring  v^ua  bald  by  tha  court  solely  fer  eantenclng.  Ihie  lengthy  proceeding  was  required  to  aeteblleh,  among  ether  thinga,  tha  reletiiw  ham 
of  o'jrKkJct  in  gjeetion,  ijrx:luding  the  cost  of  cleanp)  —  factors  neceesary  in  order  to  dateimlne  the  expropriate  sentence  under  the 

gultVjl  InoG. 


BlYirwie>snUii  —  Fbr  1993,  this  program  element  is  regueatlng  37  additioml  positions  (18  attomaye,  4  paralagale  and  5  support),  14 

wr^rV/orirB  axvi  $1,811,000  (Including  $l  million  for  automated  litigation  mpport) .  The  Dviroraental  Defense  Section  (KB)  attorney  recfueet  is 

Uir>‘j5  dlotin-.t  catngcit'loe:  Pederal  facility  world  enforcing  the  wetianda  laws;  and  defending  new  legislation  and  regMletione  (chiefly 
iir/olvinrj  i-TFVA  and  "tot  opot"  enfortaseent) .  /WUiticnally,  the  program  l»  seeking  to  undertake  a  managaecnt  initiative  involving  tJhs 
cveroif^jt  of  It/j  qixA/Irr;  volusa  of  consent  decrees  and  proposes  the  creation  of  a  separate  paralegal  unit.  Finally,  %4uile  the  kailk  of  tha 
$vn,ooo  for  Ais  is  to  support  case  apeciflc  needs,  $100,000  Ls  needed  for  rooearch  in  oomection  with  World  war  II  ere  gcverrmrait 
activity  J/rAjlvinj  rUjbcr  and  other  defense  aateriel  production.  ^ 
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in  1M7  and  1966.  Urn  BwirtraaifcAl  Defanp#  SecUai  i 


ttew  Mrti»  Qt  139Q  U  oatBPvnM 
i«  attrU3utabl«  to  «  miAw  of 


to  ow  65  ft  Month.  At  the  < 


,  A  mtm*hi  In  lOM.  thin  fiyin«  »/>  40  j>  Trth  tmjt  In  the  firet 

tiae,  EDS  1b  experiencl/ig  a  oornMponlijng  IncaraaBa  in  om  ocaplaxity.  Ihia 


lha  Section**  oaaeload  la  now  at  the  point  in  the  evolutionary  denmlopaant  of  the  orv/ironBamtal  etatutea 
and  the  enforoeaent  rtTV|r-w  at  %fiich  the  worm  difficult,  tiee^ooneueing  regulatory  daclBicna  are  oocsurring,  and  mist  be  defanded  on  their  merits. 
In  contrast,  the  reoant  peat  sew  smiy  sore  EDS  caees  handled  ty  invoking  legal  doctrinee  precluding  aerits  ooneidenticn  of  nmsitirre  oases.  QoB 

■niTfluni  nf  thii  gnvm  In  rmt  r>f  lom 

flpurti  todBYi  thi  avMfli  ia  53. 


pwr^i  fapUity  Morkiftiid.  ihe  federal  facility  docket  oortinuea 

its  uniRmted 

growth;  ooneidar; 

IStt 

1967 

1969 

im 

federal  facility  co^pllanca  4 

C39C1A  contribution  claime. ...  77 

105 

154 

192 

(2/V90) 

250  262 

(astimata) 

350 

Itmreas  the  advice  and  oormultatioi  sarvioas  offered  by  the  Dwirormantal  Qriee  Section  are  deai^ied  to  enoourage  litigation,  thosa  offered  the  O 

EDS  are  deai^iad,  in  large  part,  to  limit  or  an»ld  litigetion  -*  at  laaat  aa  it  efspliaa  to  Paderal  Fmcilltiae.  More  apacifioally,  it  U  ttw  ViliK  ^ 

Qf  m  that  ^  h— r  mrwwrmrtt  anw^rMrSi  nr^l  Isnna  with  antfirof  ittil  1m  <■  t>irr»iA  Smmirwmrni^  nt  Btsndaid  crotOQQle 

frr  nrMll1nn~«n  nn wn  mil  training  for  federal  ataarv  neraomal  so  that  non"QM)lianoB  incldmita  can  ba  raaolvyd  eailrfilv.  thsiaby  JEWidirH 
™^Qtxac»^i  Uidar  CSRCIA  (Oagsehanaive  BTvirorewnrel  Re^ponaa,  Ocafenaation,  and  Liability  Act  of  1960;  aka 

'*S^parflsid*)  the  fadatel  gcvarrment  hM  the  sama  raaponaibility  for  environnwital  ocm|>lianoa  aa  any  private  party  rnd  ie  likswiee  liable  for 
clearm6>.  PSdaral  agmiciee  are  aaqpacted  to  fund  euch  actions  through  their  noceal  budi^  rrrreae  (l.e.,  not  uea  SuparfUd  monlaa).  Ihia  liability 
aactanda  to  the  gmarrment'a  oontrectors  and  lasaaaa.  Sinoa  the  gcMemmnt  owna  one^third  of  the  nationa*a  land  aiaa,  thla  liability  includes 
haxaitkam  laiatee  sites  at  thouaenda  of  landfills,  dimpa,  laboretorias,  military  inetalLatione  and  hospitals,  waepjna  product Urm  plants  and 
IndLwtrlal  facilitlas*  In  1966,  in  SARk  (Sigierflnd  Amandaent  and  Reauthorixation  Act),  0"ngreaa  instructed  E2^  to  cxeete  a  federal  agency 
hazardous  waste  ooegplianoa  Docket,  lilting  all  hazardous  waste  aitee  owned,  operated  or  foreerly  owned  or  operat/Jd  by  the  govaiimei-t.^.  TO  this 
and,  fXB  has  worked  with  the  nepeilTMite  of  Defense  and  Diargy  to  develop  aodal  language  fear  hazardous  waste  clten  ig)  sgraanente  with  EPA; 
eimilarly,  efforts  are  now  mvlecway  to  develop  prototype  agreements  with  States.  Caoapleesnting  these  efforts  hive  been  the  develrfurt.  and 
premmitetion  of  a  earlee  of  training  sMinare  in  hazardoue  waste  law  including,  last  yeer,  two  la-niji  Ma  for  006,  two  for  the  Ravy,  thres  JUstioa 
ua  ocuraas  as  well  as  providlngr  attomsy  panslists  for  10  privately  sponsored  fadaral  facility  ocu^lanoa  prorjiama. 

Apart  from  negotiating  and  encouraging  ooeplianoa  agreements,  this  Section's  federal  facility  workload  also  ircludes  defending  ail  ERA  and  othar 
federal  agency  Reoorde  of  Decision  (ROOe),  which  outline  the  EPA'e  game  plan  for  adrti easing  pollution  probimvi.  In  1991,  will  be  finalizing 
RDOa  for  Bnergy  Department  cleanup  plane  for  hazardoue  and  radioactive  waste  at  epprcadeately  1!S>20  federal  facility  aitee;  the  Oqpeitaaik  of 
Defense  eapecte  to  refer  another  15-20  in  1992.  Omlleniee  to  times  reasdy  selections  cmi  and  are  being  broi^hk  by  citizen  gzoqpu,  nel^kiorLrg 


^Aocx>rding  to  the  Oongreeeional  Budget  Offioe,  there  are  ourr>ently  in 
listed  another  8,357  facilities  ae  possibly  requiring  claanup. 


i  of  1,100  facilities  on  th.'jB  dcxkst  and  CBO  has  additionally 

Hey  1990,  pp.  56-56.) 


cities,  end  states  aeelcing  Billions  of  dollars  In  civil  penalties  under  state  hazardous  waste  and  ««ater  polluticn  statutes  (for  exasple,  the  civil 
penalties  dais  in  Ohio  vl  DOE  fpanoednd  $330  Billion  but  was  stxxessftU ly  settled  for  $250,000  in  contingent  penalties).  Both  because  these  cases 
involve  detailed  and  hl<^y  technical  levies  of  thousands  of  record  docuKnts  and  decisions,  and  because  a  successful  ctvJlcnge  oould  result  in  the 
loss  of  Billions  to  the  federal  fisc,  they  are  aaeng  the  aost  complex  cases  handled  by  this  section.  In  sub,  the  EZvironaental  Defense  Section  is 

seeking  9  ttddttionftl  flttotnevB  to  hflndig  it&  Jfetecd.  ISSZx 

2.)  Wetlands  E>ifort»fffnt;  Defense,  wetlands  litigation  can  \jm  broken  into  four  distinct  categcx’ies.  the  first  of  these  eBanates  froB  appeals 
to  adBinistmtively  deterBined  penalties.  Under  the  Water  Quality  ABendBents  of  1987  to  the  Clean  Water  Act,  EPA  and  the  Corps  of  Engineers  were 
given  authority  to  assess  adBinistrative  penaities  for  violations  of  the  Act  if  the  sibs  involved  were  under  $125,000.  These  assesssents,  however, 
are  subject  to  judicial  review  in  the  district  and  appellate  oourts.  In  1992,  we  expect  approodBately  30  judicial  challenges  to  ensue  frea  EPA  and 
another  30  frc«  the  corps.  The  SB  will  be  rueponsible  for  defending  these  decisions  in  the  oourts. 

A  aeoond  category  of  wetlands  oases  arises  when  m  and  the  cnrps  disagree.  As  part  of  the  Adainistration^s  avowed  rnBiltBgrt  to  **no  net  loss'*  of 
wetlands,  EPA  is  increasingly  exercising  its  statutory  authority  cnler  Section  404(c)  to  veto  corps  decisions  that  inuld  allow  filling  of  wetlands. 
These  Betters  generally  involve  sensitive  policy  issues  between  the  Corps  and  EPA,  as  well  as  si^flcant  eoonaalc  stakes  on  the  part  of  those 
seeking  to  fill  the  wetlands,  e.g.,  large  scale  developers  and  ■Lvilcipalitlea.  Batween  1964  and  1909,  there  %ffre  only  two  lawBuits  involving  such 
vetoes;  so  far  in  1990,  thera  are  four  active  suits,  three  of  which  involve  dans  that  wild  provide  a  public  weter  supply  or  recreational 
reservoirs  for  BisUcipalities.  These  are  high  sta)ces  cesas  the  proponents  of  the  nxlti-Billion  dollar  projects  are  vigorously  punaxlng  their 

claim. 

A  third  GBtegAxy  of  wetlands  omea  Is  the  Bare  txeditional  defensive  work  of  the  EDS.  In  these  instenoss,  08  dsfsnda  auita  aghlnat  EFA  and  die 
corps  by  individuals  saaklng  to  challenge  the  agencies'  prallsinary  wetlands  datarminetlon  and  perait  actions.  Typioedly,  them  landomie  havB 
either  bsooBS  frustFSted  with  ths  drawn-out  perslt  prooem  or  have  affirsstively  decided  to  i^iors  it.  Thus,  this  i^xrtant  peu^  of  EDS's  prectlos 
iivolves  diBslssing  prsei^jtiws  strike  actions  and  effectively  rsquirlng  landcMrers  to  tall  with  the  agancy**  isitil  erne  ocncxete  decision  has 

been  sads  on  a  perait  afplicetion.  PTeguantly,  them  cesee  include  eleventh-hour  regueeds  for  taiyorary  restraining  orders  and  preliBixtary 
injmetions. 

If  a  landowner  twe  filled  waters  of  ths  Uhitsd  States  without  a  perait,  and  the  agmeim  ate  irable  to  escote  vol^sitaxy  oosplianos  with 
attelnistrative  cedsre,  the  fourth  and  final  category  of  weUands  cases  is  triggered  —  enforaeaent.  Ihta  is  ths  tetegescy  aost  directly  affected  ly 
the  Prealdent'a  wetlanHs  initiative.  Between  1906  and  1969,  EDS  handled  2-4  auch  trials  per  year  of  the  sevarel  hwidred  pending  at  any  givMi  tlse. 
Within  ttw  pmt  six  Bontha  however,  EDS  hm  already  had  three  trials  and  eigncts  five  aore  before  year's  end.  Pag  1992,  WcUfln-Ca2figtfl-thAt 
30-40  caaea  <n  active  liUgsticn.  Them  enforoenent  actions  are  extroaaly  tlse-oonasdng  because  they  rec;MJ^  the  section  to  involve 

itself  in  the  investigation  prior  to  filing  to  insure  that  ths  case  has  been  solidly  prepared,  atwegiently,  tlie  section  suet  eaqjend  ocnslderable 
tim  in  tha  prepazeticn  of  eoqxrt  witnesam  who,  in  turn,  sust  defend  not  only  the  agency's  determination  but  the  appropriate  rmedy  (eg., 
restoration  or  aittgation) ,  The  defendants  in  them  oases  increasingly  seek  jury  trials,  hoping  in  enny  instances  tl»t  ths  extent  of  tectwiloal 
expert  testiBony  will  confound  the  jurors.  Accordingly,  we  have  found  that  jury  trials  regjJLre  2-3  m>n  tine  than  those  before  a  judge.  By  wy  of 
exzsple,  consider  the  hours  devoted  to  each  of  the  section's  three  trLa.la  in  1989: 

Won-JUrv;  U.S.  v.  Gordon . 519  attorney  hours  i  43  paralegal  heure 

Jury:  U.S.  v.  Wdeakv.  >.  1.945  attorney  hours  fc  260  parale^  hours 

U.S.  v.  Hobbs . 1,352  attorney  hours  fc  36  paralecml  hours 
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tiM  WtfQTPwmfr.  pfri  dftfgiBO  or  tile  fragldent^a  wUands  initlAtivg.  the  m>  rBouirtw  7  artlitlcn&l  AttonwH  in  1992, 

tfW  Itfaifllatiaii  ftBaiMtlfua  and  InltiativTO.  Mthcug^  this  category  cnuld  include  several  diwrreta  prograas,  only  two  have  been  singled  out: 
■ilti-aadla  "hot  spot"  enfomawnt  and  rederel  Ineectlcide,  P\jnyicide  and  ftxtenticide  Act  (FlfM) . 

By  1992,  the  nui  rs^atocy  force  of  the  Meter  Quality  Act  Amtents  of  1987  will  be  felt.  The  toxic  "hot  ipot"  initiative  liKludtee  the 
IdantificBtlcsi  of  water  bodiee  in  %#Uch  the  water  quality  ie  ij|>airad  despite  the  application  of  the  best  technology  to  ocntrol  diechaigee  of 
pollutarte.  The  law  rec^iixes  states  to  develop  individu^  oonttol  strategies  that  will  bring  the  wetere  into  ocspliMicje  within  three  years.  These 
strateg  .es  ere  then  nhsitted  to  SCA  for  review  and  aiprx^nd.  This  one-tiae  progras  is  the  oenterpieoe  of  the  water  quallty-bcMed  persit  prognsi. 
^paaldiv  of  this  pexagias  March  U,  1990,  ths  Genual  OoMwml  of  am  told  each  of  the  m  regiorw: 

■I  expect  that  the  iitigptlon  turdan...May  be  tmndaue.  TOgerthei'  tha  RigionB  are  Idsntifying  afpcxadsetely  700-600  facUltiee  for  which 
pecsits  prolehly  need  snrtificstlon  end  the  Aagione  uiet  approve  or  diaapprcwe  the  state*e  actim  on  each  of  theee." 

^tM^iertJy,  theee  rsyilatory  dscislone  will  create  a  real  surge  of  litigation  for  the  EDS  Mn  before  1992  bei:ei,ise  of  the  hjga  anaits  of  may 
UMt  will  be  regilred  to  reduce  diechatgas  of,  for  eooHq;ae,  dioxin  fros  pulp  and  paper  sille.  Tto  eupend  ifnn  this  one  aiiTssiTa.  the  pulp  and  pwer 
inA«try  has  nportecUy  sat  aside  a  Milti-mlllion  dollar  \mr  chest  to  litigate  decisioni  under  this  prognsi,  and  if  the  first  30-40  ohms  are  eof 
indication,  ws  will  see  the  nation*e  highast-priced  law  fixsa  zealouuly  repressnting  Industry  in  these  challenges.  The  various  SMher  ccs^wdes  of 
ths  Aserican  F^per  Institute  (the  paper  industry'a  trade  association)  have  reportedly  banded  together  and  agreed  that  each  permit  wid  regulatory 
decision  will  be  challenged  in  litigation. 

On  another  fncrt,  EPA  hae  raov^y  placed  pesticide  Issues  near  the  top  of  its  priorities  becaoee  proper  ocntrol  of  pesticidee  ie  e  Hajor'  eouice  of 
grcrTKAetar  and  mirfaoe  wter  oortssinatlon.  The  1988  ascncbwnts  to  FIFRA  naquire  EPA  to  review  chcsioale  and  producte  which  wars  authorised  for 
use  in  the  past,  and  detaraim  inder  conUsporaiy  standardo  whether  they  atould  be  sisyenritod  of  canoelled.  EPA  decislors  to  cencml  pesticide 
prodjcts  are  varicusly  chaillengad  by  farsers,  sanufacturera,  and  citisen  grotys. 

Not  axrprisingly,  EDG'e  FIFRA  defensive  caseload  before  district  oourt  has  swelled,  reflecting  a  large  rasher  of  FIFRA  indmsd  float  ion  claise  by 
ccrermare  of  canoelled  pesticides.  Specifically: 


iaSQ  (as  of  2/1/90) 

113 

In  of  ths  FIFRA  asentents  and  EPA*s  priority  for  pesticlda  review,  we  ecxpact  oortiming  growth  in  the  rasher  of  challenges  to  EPA 

detarslnations .  Ibgethar  with  the  Mtiir^releted  "hot  Bpxt."  enforoaeant  initiative,  this  FlfRA  caseload  will  reguire  i*n  i 

1992. 


lending  Defeneive  FIFRA  ( 


FIFRA  Qiseloxi: 
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<•)  Oanti:^toa  amit  fty  Oonwnt  ppaw  Monitgrim  arri  totUVvU  Bwwctl  Agtlvity.  Presently,  there  an  acute  nMd  to 

eyeteeatloelly  ecnitor  the  graving  voluas  of  federal  facility  ciaig)lianoe  agrBcwntB  and  oonoent  dpcroce  to  assure  that  the  govemnnt  is  nesting 
Its  obllgetions.  Miere  nonitoring  Is  lax,  the  U.S.  Is  aiigioesd  to  estsurraBsing  and  ooatly  enforoenent  actiens.  Fbr  e9faHg>le,  the  state  cf  Ghlo 
recently  sou^  a  oxtta^ptt  citation.  Including  pmaties  and  ctt«r  sanctions,  based  on  non’Kngplianoe  with  a  onnstnt.  decree  gcMen'dng  hazardous 
Mste  claerw|)  at  DK's  Femald,  Ghlo  facility.  Itiils  arguably  these  functions  ehould  be  perfoceed  by  the  client  involved  (e.g.,  006),  the  fact 
rcseins  that  our  role  In  effecting  these  agreseents  is  such  that  the  court  infers  justice  oMeralc^.  And  since  each  such  agreessrt  includes  a 
eechaniss  for  dlj|iits  resolution,  early  intervention  on  our  part,  could  lat^y  obviate  non’<ng>liance  suits  In  that  we  could  effectively  force  the 
parties  bach  to  the  bargaining  tabio  when  ocsplianoe  dieputas  arise. 

Rather  than  werfaurden  ESS  attomeys  with  this  reopens ibility  (%ho  are  neoeasarlly  preooa4>iad  with  eeeting  other  litigation  deadlines)  and  to 
ensure  that  the  finctlon  is  perf oread  both  systcBSticelly  and  efficiently,  the  EDS  piTjpoeee  the  cxeation  of  a  separate  paralegal  isdt  to  eonitor 
consent  deczess. 


Another  function  of  the  paralsgal  mit  would  liwolvr  the  Inczeasa  in  litigation  in  which  the  U.S.  is  being  nfswd  a  potentially  responsible  party 
for  its  role  in  ths  prodiKtiion  of  ndter,  epacialiaad  chesdcsls  and  other  critical  aatcrlel  <itring  the  Morld  Mur  II  ere.  in  1939,  a  Mbr  Resouzcas 
Board  was  focssd  foUowad  by  the  1942  establi#— it  of  ths  Har  Prcxfciction  Board;  sany  additional  product-specific  gmermant  corporations  ware  also 
eetabllMied.  lhase  Boaide  wcedoed  with  sa^  sanufacturare  and  InAistry  to  eoqpedits  prodiK^on  of  critical  dafansa  related  satsrlal  and 
ooHXlitios,  s.g.,  weapons,  assunltion,  Jeeps,  unifons,  etc.  Now  that  sosa  of  these  sasn  sanufacturers  and  industries  (e.g.,  Dow  Qusdoal,  Aroo, 
Edom,  Goodyear)  are  being  sued  for  cxaatlng  hazardous  wssta  sites,  they  are  ocuiter^-eulng  the  OovatTwant  and  claislng  that  we  too  are  liable  for  e 
portion  of  the  clseni^p  oC  ths  resulting  hatardDus  wasta  altas.  Currently,  approadsatsly  20-25  such  oauntsrclalsa  hm  bam  reoalvad  and, 
Gonexadteht  with  ths  BBB  sMiasls  on  wifnrrs—tt.  and  afforts  to  farrst  out  sora  contribution  actions  particularly  at  Difmsa  Installatlona,  we 
anticipats  sany  aora  such  oauntsrclaisB  and  suits,  lha  oasas  also  arlsa  as  fraastandlng  suits,  following  stats  or  privets  claangi  litigation 
(e.g.,  wwttvlev  v.  na*.  at  ai.).  it  is  ttm’sfcas  critical  to  idantlfy  all  contractual  cbligetim,  agresasnts,  or  other  references  dilch 

ssy  affect  the  gowemamt*a  liability,  lhase  oases  involve  oapr’shensiva  histurloel  i  useai  rh  and  analysis  of  oosplax  oordxacts,  business  records, 
and  hlqh  level  written  new  nl  ret  Ians  ‘In  octtar  to  establish  a  thorou^  mdsrstanding  of  the  Govenwant's  role  in  ocntrolling  or  directing  private 
buslnaaeos  nearly  fifty  years  ago;  tha  Netlonal  Archives  alone  has  over  200  file  oabinsts  of  written  eeterlal.  The  task  is  further  ocsplicsted  by 
two  factoce:  1.)  hsrsnss  of  national  sscurity  issues,  a  nueber  of  aallent  doomnts  have  never  bem  de  classified;  and,  2.)  ths  Her  Production 
Boerd  was  aboliahad  by  Bmutive  Ckdar  in  1945,  and  aost  other  wartlse  oorporatlans  (e.g.,  Raaervs  Itibbar)  were  also  dissolvad  in  tha  lets  *40s  and 
early  *50s. 

At  present,  we  are  iil-egilpped  to  dsteralna  not  only  vhsthai  tha  govemeent  bears  any  liebility,  but  tha  extent  of  that  liability,  if  any.  A 
nmbmr  of  tha  claiss,  in  and  of  thmsalvea,  era  mall  anou^  that  they  do  not  warrant  a  historical  search  of  tha  doaaerts  heuaed  in  the  Archives 
end  the  federal  Reoorda  Ovtar.  But  takm  together  and  dieoexnlng  the  trend.  It  Is  evident  that  m  historical  data  base  is  necessary  to  dstezains 
which  war  prodUETtlon  boards  dlzected*  which  activity  of  ihich  industries  at  particular  sites.  SUaeaguently,  ws  need  to  bs  ebla  to  traoe  the 
suooeascer  aganclse  (e.g.,  G8A,  Oosaarxe)  involved.  Baceune  eech  of  tha  cmes  is  siailar  in  its  elcmnts  of  liability,  mch  a  data  base  will  ba 
irvaluebls  and  aaenrw  a  oonilstert  aiproach  to  any  sihsegwrt  settleaents. 

fut  suacinctly,  a  nstar  of  defendants  are  att lighting  to  tap  the  deep  pockets  of  Uicla  San  by  coirter-eulng  the  aaen  "orphm  agencies"  that  were 
created  by  Da^  Marbucks.  A  paralegel  tnit  cxM;>led  with  AL6  funding  will  effectively  prevent  irwarrented  raids  on  ths  Treasury. 
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KnvtrorMgntAl  Btfocrrirnt  —  •«:tion  Is  cwiiiBflftiji;  17  adiitioral  poslticns  in  1992  (9  attorney,  2  paralegal  and  6  mMppott) ,  8  worlcyaarB  and 
$8,481,000  (Lre:Judlng  $6  ailllcn  for  autcaated  liUjgation  atjfpfxxt  -  $2  aillicn  for  the  C2iae) . 

1. )  hfatura!  ftaaouroa  »7nBnni  fWf))  By  1992,  tha  greatest  drain  cn  this  section'o  reaauroee  ia  llXaly  to  cxmm  trcm  nmi  oases  alleging 

daiaagaa  to  natural  raaotaxea  aa  a  rasult  of  a  release  of  haaEaixlcua  aUbstanoas  affecting  federal  lands  and  vUdlife  or  oils  ^(>lllage  into  rl>«rB  and 
oosstal  watan.  Uvler  CBCLA,  Wwnsver  any  aits  undar  fedarsl  agency  jurisdiction  is  injured,  ths  fedaral  •trustsa*  say  ask  ECS  to  Furwa  a  dais 
for  diBsigiiw  against  thoaa  parties  reepcnaibla  for  the  oontasiinBtion.  (To  affseciats  the  eactent  of  truatss  dosain,  Intsrior'a  ftiraau  of  Land 
Hanagaaant  alcna  ovsraaea  270  slllLon  arras  of  puixllc  land.)  As  desonstrated  by  our  euperlenoa  with  GiOBDCjAUdtSf  thasa  casaa  am  enonoaily 
maouros-intenaiva  inwolving  noMal  lav  at  tha  intarsaction  of  law  and  eoonosiaa.  Horaomr,  unlike  other  CUdA  cXoias,  these  oasaa  any  ba  tried  by 
jurisB. 

under  CBdA,  ths  atatuta  of  llmltaticna  for  claisa  began  to  rvn  in  March  1990.  Houavar,  reooTd^ing  tha  potential  resouroa  iigact  of  thaaa  claiaa 
on  tha  strained  resourcaa  of  tha  prognsi,  SS  lawyare  sat  with  officials  of  Interior  and  NQAA  this  year,  end  working  fres  a  list  of  wmr  200 
potential  altss,  warn  ikda  to  obtain  atatuta  of  limitation  ^tolling  agraeaenta'*  at  a  mater  of  thasa  aitsa.  Ihsaa  tolling  agrasBOTte  hoMvar,  only 
pustpuna  eiifri  i  — ef  aotJjon  if  aynnsa wf a  maolving  ths  M€)  claims  am  msuocassful;  addUtionaily,  tha  clients  have  Inforasd  us  that  other 
oasaa  am  in  ths  plfsllns.  fl|mclficmily,  Ihtarior  eag>acts  to  refer  six  in  1991  and  12  in  1992f  MM  will  refer  thma  a  year. 

Ocaponling  this  ^naln  on  the  pmgrem'a  raaaircaa  la  an  anticipated  surge  in  oU  apill  mfarrala  also  iiMolving  MO  claiaa.  Urn  GfO  astiamtss  that 
therm  am  10,000  epUIa  yearly  from  vaaaala  in  U.S.  coastal  watsm  wX  EPA  astlaatss  that  tt)a  650,000  abowe  grotnd  atoraga  tanka  oauaa  2,000-3,000 
apULa  par  year.  Sobs  of  tfiaes  apilla  harwa  contMlnatsd  drinking  water  a^ppllas  and  rlHSwgert  smitivm  en/lrorvantal  areas.  Giwrni  ths  labile 
outcry  ovar  Ocacr,  Ashland,  Shall  and  tha  recent  New  York  Harbor  oil  epUls,  it  Is  clear  that  neither  tha  public  nor  Oongraas  will  tolarats 
inaction  and  a  grmatar  anfnmesent  effort  will  be  naoaaaary.  Ewen  in  thoaa  oil  spill  casaa  in  ibich  wa  am  seeking  only  tha  cxiata  Incurred  tv  ths 
U.S.  for  clsamp,  wa  can  aepact  a  sewim  drain  on  attorney  raaouroas.  'iha  Coast  Guard,  ibich  has  prlaary  rasponaibility  for  tho  rmowal  of  oil 
spilled  into  or  tpm  navigebla  aetan,  tea  raoantly  raferrad  40  Section  311  (Clean  NStar  Jk:t)  lawsuits  tnX  aogwets  to  refer  an  additional  90-120  by 
tha  and  of  1991.  Ikkan  together,  MO  and  oil  spill  mfoccasant  will  reguim  at  laaat  5  additional  attomays  In  1992. 

2. )  Wfiafal  Facility  Mbrfcload.  This  saction  ra|:amsiatta  non-EPA  federal  agencies  in  CEXIA  oases.  The  oases  arim  ibsn  a  fsdaral  agency,  «ich  as 

interior,  &isrgy  or  ths  Agrioultum'a  hmmst  Sarvlos,  Identifies  oontamiistion  on  lend  or  facilities  under  Its  jurisdiction  to  which  private 
partiaa  say  have  oentributad.  In  auch  Instaroes,  os  is  called  ^pcn  to  pursue  a  oentribution  action  ths  private  oartias  to  ahem  in  the 

exmts  of  Typioally,  these  am  milti-party  actions  involving  as  sany  as  20  ctefandanta  and  including  scan  of  the  Nation's  largest 

oorporations  (a.g.,  RockMell  International) .  Becauea  federal  agenciea  am  now  requlmd  to  survey  every  facility  that  it  cmtib  or  oparatas  for 
oentaainatien  and  to  undartaks  cIsarMp  action  at  each  such  aite,  additional  imfarrala  for  oontribution  cases  am  anticlpatsd.  liborior  and  Dafenaa 
am  aMpactad  to  mfar  another  5-10  oasaa  epiaos  in  1991-92.  Indeed,  Cafensa  new  has  a  taak  force  apaclfioally  charged  with  davsloplng  contribution 
rmfarrala.  The  HS  will  need  at  laaat  3  additional  attemaya  in  1992  to  hendla  thaaa  rmfarrala. 

3. )  nilTl  Mflrili  "hot  gat*  itiila  EPA  eoqpacta  to  continue  mferrlng  treditional  statuts-apscific  lawmlts  against  Indlvickuds  in 

mabam  rou^y  sguivalent  to  those  of  recant  yearn,  the  Agercy'a  foexm  will  'twnga  by  1992  to  eulti-statuts  litigation  focusing  on,  for  aaaB«>la,  a 
sajer  induatria]  oetagory,  a  aajor  pollutant  or  a  apacific  geogmphical  region  aa  a  reealt  of  their  tcaric  "hot  apot*  initiative.  The  resulting 
lawsuits,  involving  miltlpla  claims  isider  aavmral  erviromental  laws  in  a  given  geographic  region  will  ba  sKtrsealy  ocaplax  and  rmacuroe-irtenaive. 
TO  pursue  this  liiitiatlve,  gpa  has  ■  20  percent  inermaae  in  funding  in  1991  alone.  By  1992,  ths  EES  wbicipstea  a  oorollary  inemosa  In 

such  referrals  eml  will  nead  an  edllticnal  3  attorneys  to  handle  the  influx  of  on  see  the  first  year. 
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Schedule  of  Post  Inxits 


Organisation: 


Decision  Unit: 


am  Bags 


Item 

m 

Ascynt 

m 

tas 

m 

Amount 

Attorney . . 

.  122 

122 

$7,320 

165 

144 

$8,268 

43 

22 

$948 

F^ralegsl  . . 

.  25 

26 

832 

32 

30 

938 

7 

4 

106 

Clerical  . 

77 

1,848 

92 

84 

1,982 

15 

7 

134 

9Mdtal  . . 

.  224 

225 

10,000 

289 

256 

11,188 

65 

33 

1,188 

Modular  costs . 

AutoBstad  litigation  sqpport . 

atytotal  . 

Mai  . 

. . . . .  224 

225 

14,022 

4,000 

18,022 

28,022 

289 

258 

14.832 
12,000 

26.832 

39,221 

65 

33 

2,011 

8,000 

10,011 

11,199 

ftiporiptUn  of  ftar.  Inaito 

fiKiCIMBlJLL.fidJB>  ^  21  positions  sid  $1«679,000  ($1  siUion  for  autosatad  litigation  8LV:¥)Qrt)  to  provids  BMpport  to  growing 
imMm  of  CJGA«  m  and  regional  persomel;  additionally,  staff  for  "taint  teasn;  sentencing  haarings,  "hot  sfut**  and  parallel 
proosadings. 


nmfirrw— ^  27  positions  srd  $1,631,000  ($1  slllion  for  autosated  litigation  sif]|nrt)  for  om:iai  growth  in  oaasload 
ofd  oenplsKity,  attrUutd)!#  to  fsderal  facility  client  agency  counseling  and  defenss  of  federal  facility  civil  penalty  claiss; 
defense  and  enforcsssnt  for  ths  Mdnlstrat ion's  wetlands  initiative;  "hot  spot"  and  PIPRA  oasesi  paralei^  ia\lt  to  scnitor  federal 
facility  ocsplianos  and  establiidi  a  database  for  oounterclaiaei  involving  Norid  Mu*  II  war  production  boatds. 

Brivircnafritifl  lytfcaOMmt  —  17  positions  and  $7,687,000  ($6  million  for  autosated  litigation  support)  for  natural  resource  dasnge 
claims  under  CZICLA  and  oil  apills  miOEr  311  of  the  OS^;  for  federal  facility  oontriJbutian  aKrtions;  and  for  "hot  spot"  enfomement. 


E 
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Pivigign 


Saiariea  and  BQDenses^_General  Lso&l  tetivitieB:  15  012a 

A— iiry  of  nacigion  Ikxit  Reantmoftfl  by  Ofa^ar* 

(DoIlAn  in  thouutficia} 


cM:7wUuticn:  tmiswaoK  and  Hatural  iteaireaB  PiviaicD 


Decisicn  Unit:  zmai  BiyiranMitol  ftgtflctifln 


_ 

11  Ratmnftl  Ocapanaation . 

L2  Rarsonnal  banafita . 

21  Tkavai  4  tminrtaticn  of  panana . 

22  Traraportation  of  t^inga . 

23.1  GSA  rant . . . 

23.2  Aental  payaanta  to  othara . 

23.3  OcBBunicaticna,  utllitiaa  and  aiaoal lanecua 

chargea  . . 

24  Frinting  and  zaproduction . . 

25  Othar  aervLooa  . 

26  Sippliea  and  aataariala . 

31  Flrfi  lpaanil:  . . 

Ittal  obligaticna . . 


_  1990  Ac 

112^ _ 

1991  Estiaata 

_  1992  Gatiaata 

Incxaasa/DBCxaaae 

Woiicveara 

Aapunt 

Wortcvaara 

Wofkvaars 

Aacynt 

Workvaars 

laaeA 

154 

$7,064 

202 

$10,100 

258 

$13,416 

56 

$3,316 

1,133 

1,616 

2,147 

531 

747 

1,102 

1,407 

305 

93 

153 

195 

42 

1,120 

1,530 

1,955 

425 

303 

612 

782 

170 

163 

214 

274 

60 

5,490 

8,883 

18,654 

9,771 

140 

184 

235 

51 

93 

122 

156 

154 

16,366 

202 

24,516 

258 

39,221 

56 

14,705 

*  Includaa  23  woricyaani  and  $3,506,000  in  adjuataenta  to  baaa. 


first: ion  of  PrmraM  atH  npjrfnasMmt 


Salariw  Mid..Qa?enpw^_GeneraI  Lwal  Activitiw;  15  oi28 


l£m  Ranae  G<»1;  To  defenrl  and  praaota  the  pJ>lic  IntereBt  in  federal  land,  wter,  alneral  and  IndLaei  ppcxjr&ma. 


To  anaeasruily  deteid  challenged  federal  progi-aws  and  policlee  affecting  the  eanagnent  and  protection  of  public  lands  and  natural  resouices. 

lb  defend  the  Treomoy  agaJiwt  monetary  clales  arising  frcM  federal  Indian  and  rutural  reeourcna  progresM. 

lb  nfKeeer^  effectively  tie  intereete  of  Indians  %hete  the  Uiited  States  is  trustee,  eepecially  in  uoter  riq^its  Betters. 

lb  preside  legislative,  laAilic  and  Oongraaaional  liaison  services  for  ths  Bivironeent  and  Natural  Rescuroes  Division's  prograas. 

nnail  n  n  naarrlntlm  )his  proy  Includas  ths  General  Litigation,  Indian  naoouroaa  end  Iblicy,  Isgislatlon  and  Spscial  Lltigetion  (n£14 
Sectiona  ehich  are  raaponaUtls  for  tetural  resomxea  litigation,  protection  of  Indian  ri^tta,  and  various  lagislative,  policy  ml  liaiaon 
activitias  reapsctively.  OC  t|wsa,  ths  Onnl  Litigation  saction  ia  ths  largast,  and  its  casas  sisn  over  70  atatutory  areas  flKhdnlsteted  by 
ssveral  dosan  cliant  agsedei.  Traditional  Gmaral  Lltl/^ition  oases  Lrwolve  inverse  oondtosnation,  in  thlch  goveneent  actiora  are  allsgad  to  have 
tatan  privets  property;  Indlin  cJalss  for  sonstary  relief  fres  geerntraent  inaction  or  aiauenagseent,  defense  of  federal  progress  challenged  for 
faulty  environsantal  lapact  analysaa;  end,  aineral  leasing  and  mlnlig  casaa  on  land  and  in  ths  Outer  Oontlnantal  Shelf. 

lha  Uiitsd  States  has  sstablijhsd  trust  relationahlps  with  various  Indians  and  Indian  tribes  thrau^  a  syriad  of  treaties,  atatutss  and  Baoutlve 
orders,  under  thsaa  sithcrltits,  the  gtwerment  ia  doligad  to  parfore  a  ruter  of  haictiona  on  behalf  of  these  tribes.  Including  litigation  to 
defend  their  ri^^its.  The  Indlim  nBsrj.ursa  Saction  of  ths  decision  irUt  handles  these  oases,  ths  most  iigxxtant  irwolving  eetsr  rl^^its.  Many 
Indian  raieervatlons  11s  In  ths  arid  portiona  of  the  country  vhera  ccagaetitian  for  eater  is  fierce,  and  tribal  ri^ita  to  eater  SLSt  be  astabliehed 
before  zesstvation  lands  can  be  dMlopsd.  <Ver  50  Billion  acrea  of  reservation  lands,  and  the  rl^Yts  to  ssior  eater  syvteBS  In  dry  eestem  states 
are  at  atatae.  Other  cases  In  et^dch  ths  govamMnt  represents  the  interests  of  Indians  1/wolva  the  eatabllehssnt  end  probection  of  hiaiting  end 
fishing  ri^^its,  and  suits  to  ans#ar  g.iesf iews  about  tribal  rl^its  to  eeir-detersination. 

Finally,  rasponsibillty  to  rswlae  and  nraaiMit.  on  legislative  prcposala  for  the  Division'a  progrsea  rests  in  the  Iblicy,  isgialaticei  and  Special 
Litigation  Section  (PI£I^  of  this  ptegras.  Many  emixorsental  statutes  are  the  aihject  of  new  IsgLslativa  proposale,  ehioh  benefit  fros  analysis 
ty  the  Division.  After  a  bill  is  passed  by  oongreas,  the  Section's  reeponsibility  involves  analysis  of  new  iiuues  related  to  the  lig>lcaantatim  of 
the  lav,  particularly  in  the  first  three  yeare  when  few  court  decisions  exist  to  give  guidance  on  aabiguities  that  result  fren  chan^  in  laws, 
complete  screening  of  new  legislation  insiires  that  the  Division  has  detailed  Inforsation  on  hand  oonoeming  the  legislative  history  for  uee  in 
litigation  which  arises  after  a  bill  beooeies  a  law.  Cborlinatian  between  the  various  federal,  state  «nd  local  goverrment  aganciee  irvolved  with 
envirorsental  concerns  and  the  consurvation  and  develofsnnt  of  natural  reoouroes  is  also  within  the  purview  of  the  decision  unit,  as  is  the  initial 
developnent  of  Division  policies  in  these  areas. 


E 
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Biliiteant*  and  HOrtloed:  Aocnfil i^sarte  of  the  Ganeral  litigation  |jtncpae  ere 

praeanted  in  the  following  table: 

- fiwnd  Utigtttigp 

1989 

1991 

_ 1222 _ 

-Butt  CtUDOf 

teeieet 

CMtm/rnttMrm  pending,  beginning  of  year . . . . 

3,723 

3,804 

2,563 

2,713 

. . . 

2,713 

cmean/Mattera  reoaiwad . 

831 

784 

900 

900 

. . . 

900 

Ca*a*y'7tottere  doaad . 

750 

2,025 

750 

775 

50 

825 

cmaak/Mattem  pending,  and  of  year . 

....  3,804 

2,563 

2,713 

2,838 

(50) 

2,788 

- in\\m  nMniiiPM 

0222 _ 

_i3ai 

-Uao 

1991 

Raoaet 

Cacaa/Mattar*  pending,  bagireUng  of  year . . 

552 

562 

618 

618 

. .  . 

616 

CeeM^dtetter*  raoaiwed . . . . 

16 

60 

20 

so 

50 

CMe^ttar*  cloned . 

11 

4 

20 

25 

5 

30 

Caeek/Mittarv  pending,  and  of  year . 

562 

618 

6U 

643 

(5) 

638 

.JSfiS 

1990 

0221 

1992 

Camm/rnttjtn  pending,  beglming  of  year . . . 

535 

735 

635 

760 

cmeee/ltetteni  received . 

...  2,387 

1,680 

2,000 

2,380 

Caeeey9tetter*  cloeed  . 

2,187 

1,780 

1,875 

1,975 

raeeei^tattere  pending,  end  of  year . 

735 

635 

760 

1,165 

- DKJiaion  mit  Ttetal 

1989 

0220 

1991 

_ 1222 _ 

Otaii  £2uai8 

Caeae/Mattere  pending,  beginning  of  year . 

4,810 

5,096 

3,8li 

4,086 

. . . 

4,066 

Ceeee/Mdi  H  teoeiwad . 

...  3,234 

2,524 

2,920 

3,330 

. . . 

950 

reeae/KAU;iw  cloeed . 

...  2,948 

3,809 

2,645 

2,775 

55 

855 

C*eei|»9titteri  pending,  end  of  year . 

5,096 

3,811 

4,086 

4,641 

(55) 

4,181 

'ZtM  fl—CTi  ULtlgaUg)  Section**  ipmviaw  ^pm  aoM  70  federal  etatutee  end  involve*  widely  diiimret*  pi’i’wji  i—  end  client*.  A*  befoee,  the  Generaa 
Llti9Bticn  Section  oartlrue*  to  be  a  eolidly  cnet-efficient  progna.  Of  claiea  totaling  $529  aillion  In  1909,  only  $25  ailllon  in  judgeent*  were 
werded  for  a  pay^caA  rat*  of  one  dollar  for  mmy  $21  claiierl.  OorMnely,  in  their  affireatiwe  litigation  (plaintiff**  suit  or  oonteiclaia*) 
tha  Saction  letumed  *  record  $31  million. 

Aeong  the  General  Litigation  Section**  eoet  eigiiflcent  victoria*  thl*  year  wee  the  eucoeeefUl  defenee  ageinet  plaintiff**  attmuitml  ln;)ijiction  of 
the  launch  of  the  GalUeo  ipeoecraft  in  Morida  QDalltton  for  Panne  and  Juctioe  v.  Georae  H-  naei.  M.  (d.D.C) .  Woiiang  with  lawyer*  end 
tachnioal  *taff  from  NASA  *w  well  ae  th*  Appallate  eactlcn.  General  Litigation  Section  (Gld)  ettomaye  lextoad  aroundHhe-clocic  to  block  the 
iemieno*  of  a  te*parery  raatrainlng  ordar  end  prelieinery  Injunction  beead  on  plaintiff***  eaeertion  of  inadegnete  Netionel  Bwironeantal  hoi  icy 
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Act  (WA)  ocnsidntion;  thmir  Affect  wm  rMttM  vlth  tha  dlMlauI  of  an  anieal  tl«reby  Allowing  tl»  $1.5  billion  Galilao  prdba  to  prooMd 
irUj^)«dad  ky  ttia  legal  tewyagt’  that  had  devnalopod  artxjid  it. 


Aa  (anadictAd  In  laat  yaar'a  iai^laalon,  this  fctsgnn  has  ao^Mrlanoad  an  Inonaase  in  taUnga-ralatad  workload,  particxUarly  aa  they  ralata  to 
MUanda  and  tha  aaiaa  Court  (a.g.,  v.  Ufiitad  Stataa  -  atata  permit  denial  will  not  otviate  takinep  evaluation  of  aaparate  fadaral 

pamlt  denial j  Beura  Q?.  Y>  Uvitad  Stataa  ^Midalinaa  aaka  permit  denial  hi<^]y  likaly  and  precluda  a  rlpaneaa  defanae  in  aany  instancea; 

IflYBladlw  HmICTi.. JUTCx-Yji  *  on  the  facta,  wetlanli  ragulation  did  not  algilflcantly  advanoa  laqitiaata  federal  piAjlic  health  and 

safety  intareat;  further  prooeedlngi  to  be  held  on  whethn:  the  pirqpetty  loet  all  eaonomic  value).  Host  altpiif icently,  in  ttiitimy  Benefits  Inc,  v. 
t^litad  States,  the  ClaJaa  Oomt.  held  that  the  statutory  prohibition  of  surface  mining  in  "ijgiortant"  idluvial  valley  floors  in  the  Meet  effected  a 
taking  of  a  eiirfeoe  mining  er^etprles,  U  iUgUifBd  gl  ameoi.  IlAbUitV  for  this  one  cw  alone  would  eM»ed  $120  mUlion. 


In  e  oama  breu^  ky  the  TfllllMl  RWUniTWi  program,  following  a  five-dsy  trial,  the  Oourt  ruled  In  favor  of  the  Qoverrmant  and  the  Clla  River  Indian 
Tribes,  gtetsm  v-  cila  valley  rirjamtlon  District:  D.krii.)  ihs  original  decree  detas  bnck  to  1915  and  alioua  a  water  onaissicner  to 

aiportion  wtera  wmg  oentending  ueers.  He  is  eiqxemsly  charged  with  eeking  appropriate  dedJCtlons  for  losses  euffersd  for  evaporation  and 
iwwyaoa  in  ottler  to  put  the  Lppar  and  lower  valleys  cn  an  egjal  besU  such  that  the  downstreem  mernm  avdor)  pertiee  reoeivs  thair  fair  Pmirm. 
Ihe  Ttibea  allegad  that  the  Qmmleslmar  ymm  not  properly  enforcing  the  acig>lex  prowisione.  The  judga  ruled  from  the  bench  and  oemmended  the  work 
of  the  eection  attorneys  ms  being  among  the  five  beet  ceeaa  yr^mnnted  before  him  in  his  nine^yser  termire  m  a  ju!^.  The  action  ouUlned  by  tha 
Oewt  will  rmeult  In  adlltlcssd  wetar  for  the  Tribes  ranging  from  20,000  to  60,000  scxm~feet  in  any  one  ysei — mi  amoiht  sufficient  to  irrigate 
1,000  to  10,000  sdditionml  seres  of  farm  land  in  the  San  carloe  Project. 


The  Ihited  States  suit  in  Hevedi  to  obtain  reservsd  water  ri<^ite  for  the  Ihlksr  River  Mlute  Tribe  In  1924.  A  UrUted  Stetee  Board  of  HStar 

rri  tee  loners  wee  created  ky  the  oourt  to  act  am  s  water  amster  and  afpxrtion  and  distribute  the  waters;  tha  laxgeat  water  uaar  on  the  river  is  the 
MSiker  Rimar  Irrigstion  Dis^lct  thoes  irrigated  landa  are  qpetxmeai  fra  the  Raeervetion.  ^  over  fifty  years  savsrsl  attorneys  have  repreeanted 
both  the  Board  and  the  fTrigetion  DlMxlct  similtsneausly.  The  decree  also  providam  tlmt  tha  mqpei-mes  of  the  BosnJ,  which  include  attorneys*  fees, 
are  to  be  ahermd  ly  ail  the  water  uaers,  including  the  Tribe.  Thus,  the  Tribe  has  bean  in  the  Mxfair  position  of  paying  for  legal  fees  to  a  lawyer 
who  ispraeante  the  Tribe's  mein  oempetitor  for  water  on  the  river.  After  three  hearings,  apaming  fra  October  1967  to  Auguet  1969,  tha  Judge 
finally  ruled  that  tha  attorney  liwolvad  hem  to  elect  to  isrumuR  either  tha  Board  or  the  District,  but  not  both.  The  Tribe  La  vary  plaaserl  with 
thu  ruling.  {\nltaT  StstJM  Y.  Rim  Irrtantkn  OiisUirti  d.  hw.) 


A  third  end  particularly  aetiefying  caaa  i/ee>lvlng  this  ptogima  was  mitid  St6tft  Yi  Platt,  et  al.  Ms  choose  to  elaboemta  on  this  oaas  baemuss, 
quite  siJ6;>ly,  it  sehee  us  faal  gcod.  fbr  omiburiaa,  apprcmiaetaly  60  &i\l  rallqious  priests  Iwm  bean  making  a  religious  pllgrlmsge  fra  thair 
remervaticr  in  New  Mmdoo  aieng  a  aaczmd  path  learned  ly  mHory  to  an  equally  sacred  ares  in  northsoat  Arisons  known  as  RchltVwelsiwa,  or  *2mi 
ilsevsn*.  Tha  trak  ouours  ones  every  fok«-  years  at  the  time  of  the  memmr  soLstioe  and  oovws  approKlastaly  110  milos  CMer  a  period  of  four  days. 
Tha  pllgrUm,  trevsling  by  foot  and  hocmebeck,  wars  first  witnaaaad  by  the  Sponlah  crngiistador,  Ootxnedo  in  1540.  In  1965,  tha  dafendant,  Carl 
Platt,  one  of  the  Ihksrmiirdng  Landowners,  challenged  tha  ri(;fit  of  the  BurvLs  to  cross  his  lands.  Vo  avoid  any  violence,  the  Section  secured  a 
teapoimry  rastrainirq  order  enjoining  the  defmtkwit  fra  irMarfering  with  the  pilgrimage.  Me  also  brought  suit  seeking  to  eetabllsh  e  preacriptiva 
easement  under  Arixons  law.  Pbr  tha  next  four  yeare,  the  defendtant,  e  former  etata  aenator,  cxxnty  attorney  and  one  of  tha  largest  landownem  in 
Arlxcra  (reportedly  owning  or  oontrolling  400  aguarm  ailem)  temcloualy  cppjueed  the  proaecutlon  of  this  caae.  Tha  oourt.  ultimately  held  the 
defendant  in  civil  cxxkxaqpt  for  interfering  with  the  1969  pilgrimage  in  violation  of  a  second  teepormry  restraining  order.  Prior  to  trial,  ths 
local  area  was  on  ths  brink  of  violence;  the  Xtnis  were  outraged  at  this  desecration  of  their  ancient  rellgloue  rite  and  the  U.S.  IMrMULl  was 
alerted  to  the  pnemiblllty  of  open  hostilities.  It  wee  in  this  cTwugad  atmoe^hera  that  ths  trial  began  in  January  1990.  Ths  prseerkation  of  caar 
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•vlitevx  WM  difCloult  b&amma  ttm  cfiMdimiAl  pilgrijuge  had  Mtharto  been  a  aacx«tiv«  activity  wkncMn  uj  mcmt  of  Uir  Anglo  nnaiaUty. 
Bctanalva  aixtMaologlcal,  atbno-^iiatorioal  and  oonta^xiranacua  teatljcny  vm  naartol  to  ai^^port  cur  claiaa  alcng  with  lnt«rpratars  tranalatad 
tNi  tavtiJKyiy  of  aawal  alKlarly  ZurvLa.  Aftar  a  favorabla  ruling  fix»  tha  boncfi,  tho  Ziaiia  gatharwl  to  tartar  a  fcrlaf  pnyar  follcMKl  ky  taara  froi 
wmy/  In  tha  oourtrocM.  In  inzaciaUcn  for  tt»  afforta  of  tha  Departaant,  tha  ftaila  are  plamiung  an  axtiacrdlnary  day-long  oalafcratlon  with  tha 
antira  12,000  £uni  Triha;  a  oanacny  of  thia  mtura  for  an  cutaidar  la  thought  to  ha  'afxacadarAad  In  Suni  hlatocy. 


n«  aaaa«>)llirtHnU  of  tha  Kr^ilrv  (H£L»  S«tlon  includ*  not  only  rafiondliig  to  a  rao^  lanto  of  laglal^wa 

*3  Cl  Manta,  but  alas  Uiair  raoant  affott  bo  nlrltan  anfcg  niir  miltl  In  t»»  dlatrlct  ooacta  and  parUcliMta  aa  miS3mSUdmJ«  — . 

Imtmoaa.  Thla  lattar  activity  la  irtkanlad  to  litalUfy  privata  party  aanaant  dactaaa,  prlaarily  Involving  tha  Claan  Natar  Act,  «fux^  cxuld  lapact 
net  only  ijiwiaii— f  [ ■  vfjrmm  but  tt»  oouraa  of  araarpianr  lagal  daclaiora  Owra  tha  gcwaiTwrt  la  a  party,  lha  vexk  ifwolvaa  aatanaiva 
oooKxU/wtion  within  t*»  Olvlalan  aim  aavarml  othar  aactlona  (Bwlroraartal  Bifocomrt,  Owircraantal  Oafanaa  and  Aff>allata)  oftan  hava  varicua 


•Qm  nSL  BacJtlcn  warload  axtmivaly  thla  paat  yaar  with  Oongraaa,  praparlng  brlafing  papata  and  bacdogroLnl  armlyaaa  on  tha  Adainlatratly  mnd- 
lanta  to  tha  ntWI  fttr  ***  laaponalhla  Ifcmaa  and  Sanata  cxaadttaaa.  Th^  aoqpact  to  ivaain  actlva  in  tha  procaaa  \m^H  ana'taaiit.  a 

rwiilf  of  thalr  afforta,  tha  blUa  t»*t  Itfiva  pMMd  tha  Sanata  and  ara  pandlng  in  tha  Mouaa  contain  atfetraawnt  |xt]wlalona  that  Mmgtlwi  anfccoa- 
Hnt  Mthcrltlaa  ml  inezama  tha  orlalml  flnaa  for  vlolationa.  Ma  ara  oonfidmt  that  tha  lagUlatlon  that  finally  mrgaa  wUl  Includa  mch 
pcovlaiora,  ml  will  laault  In  aoca  aftectiva  anfoexaamt  and  Incxaaaad  panalty  raomriaa  for  tha  capartaart.  AddltixTnally.tha  amXia\  haa 
with  OOO,  and  008  to  fcmlata  poaltlona  on  varioua  ft4*rmi  faciiltlaa  «ljno>»antal  nnmlLanca  bilU  that  hava  bm  offarad  In  Onyam,  art 
to  mttmpt  to  ctafvalop  m  hMis\UMtia\  fateml  facUltlaa  bill.  Gunantly,  aom  of  tha  ptxyioaad  lagialaUon  wtaOd  Mlva 

frcM  auita  by  atataa  aa^dng  to  oollaot  pmaltiaa  for  fadaral  agmey  vlolationa  of  atata  haxardoua  waata  lam.  TtM  gmn«anc*a  BOtedLUd  pm^ 
«og>oaura  in  thaaa  cmaa  U  anonaw,  ml  a  aatlafactory  lagialativa  laaolutlon  of  tha  laauaa  wuld  ba  a  anjor  political  art  flaoaiaocci^UfaMrt 
for  tha  Mhalniatraticn.  Aa  a  rmilt  of  our  taatlaony  oonoaming  tha  inharaht  OGnatitutlonal  oonflicta  poaad  ty  tha  bill  idiich  paaaad  tha  Hexaa, 
tha  bill  waa  radraftad.  rlnally,  tha  Sactlon  worload  with  am  art  tha  Doparbaant  of  Ttanuportatlon,  aa  mil  aa  othar  aganclaa,  thrcuqhojt  tha 
procoaa  to  focauUta  critical  MhalnLatration  poaltlona  on  laglalaticn  oonoaming  Qii  gill  lldbiiltY  ^  paaaad  In  Au^Mt  of  l»90)  art  alao 

a^maadal  In  drafting  MllOTf  ■  Tfl  118  fTTMT  Ban  Act  idilch  wara  AArngiMnUy  IftJxxAcad  In  tha  Heuaa;  thaaa  Uttar  mantenta  add  a 

atrongar  anforoaMnt  progrm  to  tha  aarllar  bill  idilch  waa  anactad  laat  yaar. 


mrt  frm  Ita  lagialativa  work  thla  paat  yaar,  tha  Sactlon  fllad  •mlnm  brlafa  art  aonltorad  cltlxan  auita.  Aiding  tha  aajar  oaaaa  thay 
Lnvolvad  with  wara  Pt^^ailt  v.  l.C.C.  whara  tha  Qn»ima  Oourt  hald  that  tha  National  TXalla  Syataa  Act  (ralU  to  traiU  act)  la  ivA  unocnatltu- 
tional  it  doaa  rvt  vlolata  tha  n aaarna  rl w»a  art  It  doaa  not  affact  an  laKxnatltutional  taking  of  plalr^ffa'  prt^Mrty  art  tha  wixialy- 

raportad  Yi  i^Mra  wa  mn  aupaaury  julrpar#  BoAlcn  (S.D.  cal.)  i^pholdlng  tha  Ckaaaarca  Sacrata^'a  •jpiev 

wemn  am  obMKvani  m  tma  boata  urtar  Xtm  Murlna  Maaal  Protaction  Act,  dmying  plaintiff  fiaharwMn'a  cUiaa  of  violation  of  ri^^  to  privacy. 


ri»i— >  ftiita  -  Slnoa  Imt  Jtna,  thla  Sacticn  haa  ravlawad  34  cltlxan  ault  aattlaair^a  art  haa  partlcipatad,  foraally  or  inforaally,  In  30  of 
thaaa.  Aa  a  raault  of  thla  affort,  ovar  $2  ailllon  in  panaltlas  hava  baon  oollectad  for  tha  U.S.  Traamry.  QirTart.ly,  tha  sact^lcn  La  raviawlng 
thraa  of  tha  Urgoat  aatUaaanta  wa*va  aam  —  $4.2  million,  $2  mUllon  md  $900,000.  Nona  of  ttaa  aonay  haa  bam  daalT^tad  for  tha  U.S.,  tut  tha 
Saction  mticlpataa  filing  if  naoaaaary  to  protact  our  Lntaimata.  f^ranthatloolly,  mould  tha  daan  Air  Act  ba  raauthoriiad  with  tha  crepoead 
citUon  auit  mnhanta,  thla  Sactlon  wili  ba  Chargad  with  raviawlng  aany  aora  air  aatUaaMrta. 
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Promw  Oamaa;  InrreiWM  of  20  positloni,  11  workyouns  and  $3,069,000  (Including  $2.5  ■illion  for  AL6)  am  ratfMtad  for  1992  for  tha  Genaral 
litii9Btlan  pnjgran.  Ttiaaa  poaitkra  will  ambla  tha  oagxanBnt  aautiona  to  acoa^pllati  thair  ctijaotlvaa  In  tha  faoa  c€  naw  lagUlation  and 
AdalniatmtiGn  inltiativaa;  particularly  ttnaa  Involving  "Aaarica  tha  BMUtiful"  and  atauardahlp  of  pUOlic  landa,  watar  ri^iU,  aqditabla  tmatmnt 
of  Nativa  MMTioanB,  and  a  raauthorlaad  Qaan  Xlr  hdt, 

ThB  oanaral  aaoticn  la  raip Mating  15  poaitiona  and  $2,446,000  (including  $2  alllion  for  litigation  aiyport)  to  handla  tha  woviaoad 

iiaanriafart  vith  incmaaad  waTar  litigation  and  adjudicationa,  lOVi,  takinga  iaauaa,  and  royalty  and  foraatry  litigation,  aacti  of  ahich  la  rltariMaad 
balaw.  Uttarlying  tham  rariMata  hcMa^ar  la  a  ganaral  txand  touaxd  Milti-iaaua,  fact-lntamiva  liti^ticn  daapita  tha  aacticn'a  baat  affort  to 
dalagata  caaaa  to  tha  U.8.  Attomaya  and,  in  tha  irttamat  of  aoonav*  atraaa  laaua’tMnwing  di^iaaa  %6iich  hava  raaultad  in  an  incraaaad  rtarfaar  of 
caaa  raaoUitiana  ty  diapoaltlva  aotlon. 

1.)  **■»**•  tha  piarttlhil  and  chaap  vatar  that  aada  MCh  of  tha  Waat  rich  and  pogaAloua  la  Incmaalngly  aoaroa  and  ooatlyr  nov  a  fouc^ 

yaar  drcu^  in  Mich  of  tha  Maat  haa  haatwMd  tha  daiatarioua  affaot  of  rmpmrtt  population  9xadh.  Aa  a  moult,  uotar  litigation  la  mraoualy 
tjcntantioua.  thia  aaotion  ia  oonhicting  paMCMdMt  aatting  watar  ri^fita  litigatio.i  thrai^teut  tha  Naat,  tha  aoat  notabla  aaonpla  balng  IfedJr 
Dlviaion  1,  ^  ia  a  lantaili  oaaa  in  ahich  tha  gcpwaanavit  (on  iMhalf  of  tha  homat  Sarvico)  io  cXaiaing  ainiaua  atmaa  flow  rkfta 

through  Ita  lanii,  harhming  hack  to  tha  1697  aatahliahnant  of  tha  tauat  Sarvioa.  9ha  Mi  v  — |r  TtM  (M>  4,  1990)  cfaumctarlaad  It  aa  *§LXllMi 
oniiirf  h^iw%  i1r|— if  IP™  tha  ijapt.^^*  Oh  tho  othoT  oida  Am  tha  Stafto  of  OoloradD  (ihich,  aa  of  loot 

yaar,  had  qpant  cwar  $4  adllion  in  trial  prapaiation)  and  46  local  grnfiniMrtrn  and  watar  dovalofMra.  9ha  haraat  Sarvioa  owna  20  paaoant  of  all  tha 
land  in  ooloradb;  aaoaa  tha  Moot  aora  than  half  of  all  amilahla  watar  aithar  originataa  or  floua  thcou^  national  foraata  and  thia  oaaa  will 
pn^ida  tha  fint  aclantifio  and  or^aalMnaiva  affort  to  aat  ainiMM  mriiimaanta  acaoaa  an  «r«tim  watar  ayatan.  Claarly  tha  praoadMt  vlU  ba 
anoraoua  —  and  inavitahly  daaf  tnad  for  tha  stgaMoa  Oourt.  Aooonling  to  ono  aouroo,  tha  U.S.  la  aogpactad  to  ptaaant  aora  than  1,000  tachnloal 
aodUbita  at  tha  trial  vhiA  bogm  in  Jaruary  and  ia  aaqpactad  to  laat  at  laaat  throu^  tha  auaaar.  Tha  praaiding  judga  ia  aagpontad  to  rula  in  about 
a  yaar  in  thia  toA  OMa,  which  oonoaaiM  only  ona  of  tha  aawan  Colorado  watar  diatriota. 

And  lt*a  not  juit  happMiing  in  Colorado,  vaat  guMral  atmaa  adjudloationa  am  tavlarway  In  Montana,  iiprada  and  Utah.  In  Montana,  tha  atata  oourt 
la  orcha^xatirg  tha  dataraination  of  watar  ri/^  throughout  ttw  atata,  thua  affaoting  all  of  tha  fadaral  land  aanag— »,  aganoiaa  (Rraat 
Sarvioa,  aaraau  of  land  IMnaganant,  Buraau  of  MacIaMation  and  otham)  and  A^rioultum  alora  haa  aaaartad  omit  10,000  watar  riqht  claiaa  and  haa 
■ada  OMBT  1,500  oh^actiona  to  claiaa  fUad  by  othar  partiaa.  Pailiana  to  protact  thaaa  watar  rUfitm  In  Montana  will  aavaraly  diadniah  tha  mlua  of 
gciMniaarf  prqpaxty*  Mor  nna|i1 1,  tha  MA  haa  Mr  34,000  acraa  in  Montana  and  Mn  p  dalay  in  aala  dua  to  laicartainty  of  watar  riMa  will  ooat 
tha  agvcy  owar  $2.1  nilllon  in  yaarly  aaiiitanancM  ooata.  In  Namda,  tha  ntjudioatim  proaawt  both  factual ly-lnbanaiva  ^aaitifiaation  and  laqpl 
iaauaa  of  firat  Uvanaaalon.  An  advaraa  daclaion  in  thaaa  Navada  ommo  would  not  only  hlndar  tha  wmrnjmmrtt  of  tetaml  land,  but  would  aaloa  tha 
^poMwnMfc  vulnarahla  to  •takinga*  liability.  Mvy  of  thaaa  adjudicatiora  (along  with  aoaa  of  thoaa  in  Oolomdol  am  argMotad  to  ba  ripa  for  trial 

Afart  froa  thM  watar  ri^da  oaaaa,  thara  ia  a  aora  gvMrml  cImh  of  watar  litigition.  Ona  aaaafkla  ia  v.  i^vich  liwolvaa  tha 

intarpratation  of  a  1945  ft^prana  Cburt  dacroa  and  ita  afplioation  to  oonatnv^tion  of  naw  facilltiaa  and  oparation  of  aaciating  facUitiaa  on  tha 
North  Platta  Rivar.  Bctanaiva  diaoMry  on  bahalf  of  tha  PUS  and  Mnau  of  naplmatlm  haa  bagut  and  a  teoMl  apactnaa  of  aa^part  hiring  llaa  ahaad. 
By  ocaapariaon,  tha  igaMing  lagialatura  haa  ooBMlttad  Mora  than  $•  alllion  to  thia  oaaa  and  allocatad  20  atata  attomaya  and  2  privata  attnmaya. 
Tha  oaaa  will  ba  in  activa  litigation  by  aarly  1992. 
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Lltl^atlcn  vlll  al«o  insnaoM  cMnr  th»  nsxt  years  aa  Intarior  oantlTuaa  to  renew  the  40-Year  reclaantlon  oontracts  that  are  eeqpirirg 

throuq^ioiit  the  Neat.  The  first  such  renewal  has  engendered  a  nationally  piiollcized  case:  FTiant.  Ihe  Friant  case  oanoatm  lntericr*s  dacieicn  to 
lencw  water  eecvioa  oontrects  without  oo^latlng  any  erwLrcrwental  analyses,  and  affects  23  water  districts  that  ocsisrlse  the  Oentral  Valley 
Project  in  Califomla.  Ihis  pcecipitatad  a  law  auit  by  erwixmental lets  and  prcwotod  pLA>lic  cnpositlcn  ftoa  t*io  EPh  and  tha  PtesiderA's  CBQ. 
Significantly,  Friant  is  eately  tha  first  of  hundrada  of  sisilar  oontracts  that  will  be  renr^ad  during  tha  next  10  years.  If  the  Bureau  prepares 
arwLroieental  analysae  on  these  rensMLls,  the  cnvirorsHntalists  will  attack  the  adequacy  of  .^es;  if  they  altar  tha  water  uaaqe,  tha  users  will  sue 
to  owertum  tha  action. 


Finally,  in  Uhitstf  fft-atW  Yi  govth  Florid*  piatrlct,  tha  U.S.  seefca  to  oonatraln  tha  State  of  Florida  to  seet  its  own  water 

c|uality  standarda  in  the  intareet  of  tha  ewazgladee  National  Park.  It  ia  daatined  to  ba  one  of  tha  eost  oosplvc  pieoae  of  litigation  ever  handled 
^  this  section  and  attendant  rasoiircs  deaends  will  peak  in  1992.  ItUs  case  prmiefas  another  clear  exas^le  of  our  need  for  aaqsindad  baseline 
reeauroes  for  MS.  Iha  client  agmey  hare,  tha  Pepartaent  of  tha  Interior,  will  not  provide  ftsidlng  for  oaea  deveiopHnt  activitlae,  yet  the  case 
needs  extenslwa  grounterk.  As  a  result  of  tha  cliant*a  raeistanae  and  the  Division's  lack  of  flailing,  we  have  bean  forxad  to  cut  back  drastically 
on  our  plana,  and  we  have  told  tha  U.S.  Attorney  that  this  oaea  will  be  litigated  on  the  cheap. 


l>3gether.  water  litigation  in  1992  will  nsoaeaitats  8  additional  attnmays. 

2.)  MBPA  suits.  Itajor  fsdarsl  actions  sigiiifiowitly  affecting  tha  anvironMnt  mist  be  aoaagianiad,  under  WFA,  by  doctMitation  evidencing  a  fUll 
ooneidaration  of  anvlronHntsl  li^Mcts.  Anong  tha  areas  likely  to  engender  ICPA  work  in  1992  are: 

Global  ClisBta  Ownga  —  challanglng  daclsione  of  federal  agviclss  cn  granla  of  failure  to  adaguatsly  csnsidM:  global  clleate  changa  iseuee; 
tha  Praaident'a  apace  sogiloration  initiative  will  be  aecnq  thoee  affected. 


Military  MeArttfeie-in-Ftaroe  end  Baaa  Cloaings  --  e.g.,  tha  Taa^anry  Meatraining  Mv  (TRD)  filed  _ _ _ 

HawJil  xtm  pUtrUitfhi  ifflKlit  m  toliivTtlm  Mnlmt  tha  of  tf— ial  lUttM  in  OMBny  for  ultUiUi  tranrot^ai-te 

Um  Jobrta^  Atoll  in  t±m  South  l^lfic  for  dtris^ion.  MUle  the  Court  denied  tha  notion  for  a  TK)  on  various  and  oogileK  jurisdictional 
gtomlB,  it  has  Indioatsd  that  It  will  aaneldar  a  Ptellslnary  Injunction  cnca  tha  ssUticne  arrive  in  the  Atoll  and  lOA  pexA^iaiona  are 
afiplloable. 


Oil  and  Gas  Develffisrt  in  tha  Arctic  National  Hildlife  Rehiga 


New  lecfeiologisB  ~  bio>technologioal  develirtsenta,  agrloulturel  pest  control,  etc. 

3.1  "lekim*  utitmtitwt.  Iha  Uhitsd  States  aaies  Court  piilicly  describee  this  aection'a  litigation,  along  with  intellectual  peoparty  llti^- 
tlon,  as  tha  eost  ooif>lex  and  resouroa  intensive  on  its  docket.  For  its  port,  tha  fioacutiva  Branch  has  reqponlad  fcy  recpiirlng  increased  program- 
satic  assitivity  to  the  prii«te  property  ispact  of  proposed  gweiTsental  action.  BUs  Section  has  played  a  key  role  in  tha  i^lswntaticn  of 
E>08outive  Ortter  12630  and  ehouldere  tha  teeponaibility  for  takings  litigation  in  the  Clalsa  Court.  The  Order  regulree  csontinuous  coonJiistion  with 
22  federal  agencies  angagwd  in  s  wide  varied  of  activities,  e.g.,  HUD  proposing  low  inoose  heuaing  or  CMB  determining  oil  ehals  and  mineral 
lecsing  policy  or  Treasury  eodlfying  gevenasTt  bond  redeaption  prcB^lsiors,  and  of  ocursa,  EFA  or  Qxps  denial  of  wetlands  permits.  Given  ths 
progreesetic  sigriifioenoa  of  auch  imagsctsd  "just  oespensationr*  costs  and  tha  anorsxs  eonetary  esqxeura  Irvolved,  careful  oooedination  and 
pracisa  axgusent  is  naoeesitstsd.  By  way  of  aataapla,  tha  current  pending  wetlands  taking  docket  (12  oasasr  $120  million  claimed)  is  eogsctsd  to 
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<kjubl«  fcy  1992.  Additicnally,  bte  Ocxurt*«  ruling  in  Preeeaalt  v.  IOC  requinns  Um  Claias  Ocurt  to  hoar  all  taldiigi  claioa  and  the  Oourt 

hao  p^licly  predlcited  a  related  liKanaeae  in  its  workload,  including  a  aui^e  of  cases  fits  the  IOC  Involving  the  "rails  to  trails"  isogrea  ilisre 
appradsstely  SOO  ailss  are  gi^Mn  cMer  amually  by  railroads  increasingly  seeking  the  tax  advantages  of  turning  <Msr  their  absndansd  track.  And 
ths  Prassatilt  ruling  has  iifiliaatlans  wall  bsyevd  the  "rails  to  trails"  prograa?  it  has  opened  the  door  to  plaintiffs  alleging  that  the  regulatory 
burden  lapnssri  by  govameaht  ictions  (s.g. ,  the  laoent  regoiresant  that  "turtle  eaar.luter  devioes"  be  used  by  aluriepsra)  raptossnt  unoonstitutional 
takinga  in  that  they  isxfairly  deprive  then  of  their  livelihood.  Indicative  of  this  surge  in  takinge  litigetion  Is  the  reoent  OMB  directive  that 
all  federal  agencies  covered  imler  fiMoutive  Grxlsr  12630  mtmit  an  iteeirsd  report  of  takings  aMerde  to  both  OHB  and  the  Bwinmnt  Division. 

4.)  wlnsrais  ni^ity  ihls  AdalnisUaticn  is  or— itted  to  rsviswing  and,  tdiere  warrarkad,  revising  the  lyesent  royalty  aemageeit 

systee.  Interior’s  Duresu  of  lend  Mnsgeent  has  full  raaponsibillty  for  eineral  leasing  and  sk^pervision  of  einsrals  operations  on  270  silllon 
acres  of  pid>lic  land  end  on  wtmm  300  eillicn  acres  of  Pederal  eineral  aetata  isidarlylng  othar  agency  jurisdictions  and  ownsrahlpa.  ieassas  will 
challenge  Interior  eudits,  "finsl  agmey  actions"  and  niMimm.  for  trpsid  royaltiss  on  statuts-of-lleitatlons  grounds.  Si^dfiesnt  sues  ride  on  the 
ojtoces  of  thsss  osees  snd  Involve  the  rsbum  of  an  sstlsstsd  $250-500  edllion.  Although  oases  are  already  being  referred,  the  czuah  of  ossss  is 
eeqpscted  to  occur  in  1992  at  idiicfi  ties  ss  eeny  ss  100  acMlnlstratlve  afyssls  will  be  referred.  Itra  section  will  be  raaponslhls  for  tracking  the 
oeeas  end  identifying  thosre  ■eriting  priority  versus  those  that  can  be  safely  delsiptsd  to  the  U.S.  Attomsye. 

Ftarest  Servios  Liti«<  largely  to  si^port  taest  Ssrvioa  litigetion,  the  President  requested  13  sdditionel  attodnaye  for  Agrioulturs's 
Offios  of  General  Oamsl  In  1991.  The  Metlonsl  Pbrest  systas  sexayessns  191  nillion  seres  naesd  over  42  States  —  acss  lot  of  the  U.S.  Land  ssss 
—  snd  tiahsr  rMrue  imdsr  ths  Mationsl  fbrast  Ifcnegseeiit  Act  eeonssde  $1  billion  amJsXly.  As  the  PrasidsA’a  1991  budjst  statas  (page  124): 

tlensging  thb  national  forests  to  protect  snd  (their)  eultlpla  bensfita  is  a  great  challenge. . .osrtain  tlider  sales  do  not  sgual  the 

costs  incurred  by  the  fbe-eet  Ssrvios  In  saneging  ths  sals.  Such  *t>slaw  oost*  tiihsr  sales  oocurred  on  74  of  the  120  national  forests  last 
year...1he  1991  budget  ga^eposes  to  sllaiMts  the  below  oost  tiaber  progr—  on  aslsctsd  test  forests..." 

Ths  increased  scnitiny  brou^  to  bear  upon  this  peogies  presdsss  to  engmdar  oonsidarabls  litigation  —  by  the  timber  Indisitiy,  the  locally 
affsetsd  sexxoeiss  and  erwirorasntal  ^noips.  Of  the  101  forest  esnagasant  plana  oo^stsd,  only  56  have  cleared  the  appeals  prooese,  and  there  ere 
approx tsatsly  300  aKteinistrative  agpaala  yet  to  ba  decided.  If  current  figures  hold  true,  we  say  anticipets  over  300  additional  app^la  on  ths  22 
plWw  yet  to  be  oaplntsd  erng  thsa  soMe  of  ths  sost  ovtantioue  in  Califomia,  the  taclfic  HactiMsst  end  the  Morthem  Rocky  Hountsln  Region. 

Oaapounling  this  aouroe  of  forest  litigation  is  the  Mhdnistxetion’s  aphasis  on  critlgsl  habitat  and  andangared  dpaclss  protection  —  slMnts 
thlbi  naoMsitats  a  rarahd  and  dalicsta  badanos  of  ooepsting  intarests  in  forest  eanegesent. 

the  Tnrtlm  nwkllUlM  section  is  requesting  five  additional  positions  (3  attocney,  1  parmlsgel  and  1  clerical),  3  w:ckyeare  and  $643,000  in  1992. 
Included  is  $500,00(i  fCr  MB. 

As  a  rule  of  tlmst>,  the  Indian  nesoiLgces  section  is  reeponsibls  for  claiss  aassrtsd  by  the  United  States  on  behalf  of  Indian  tribes  and  tha  General 
Litigation  Section  hardies  the  claiss  saasrtsd  by  the  goverrssnt  involving  othar  federal  interests.  FOr  ths  sost  part,  the  oases  i/wolve  Indian 
water  rights  and  the  Indian  nasources  section  hanolas  these  general  straae  adjudioetions  with  sinisal  asaistanoa  free  the  U.S.  Attocnays;  these 
ossss  are  not  ordy  ooeplex  end  protracted  but  high!/  political  involving  es  they  often  do,  Statea  auing  the  U.S.  in  en  effort  to  lislt  Indian  vstsr 
riiihta.  The  suitn  are  usually  filed  in  stats  court  and  the  united  States  is  neead  e  defendant  since  the  federal  gmariwnt  claiss  the  right  to  use 
uetsr  in  sufficls/lt  eaoisits  to  honor  the  treaty  or  other  rtnnsent  that  setabliehad  the  reservaticn. 
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**n¥B  Administration  is  revlsvlng  Hatlvs  African  ptxjqrasB  to  identify  and  aeek  reforss  so  m  better  to  Msist  Native  /^Krioans. .  .Itie  budget 
nacfLiests  full  flailing  ($S2  sllllcn)  to  settle  Indian  water  ri^ts  claiss  and  sake  reetitution  paysents  to  Alaskan  Natives. **  (page  292;  Qs 
ftitaet  for  Fiscal  Yey  1991) 

M  the  foregoing  <|iK:te  suggests,  the  last  Administration  was  not  cepecially  sensitive  to  Indian  water  ri^^its  claiss  and  in  1969  the  Senate  Seilect 
COMlttee  on  Indian  Affairs  issued  a  refxrt  which  criticized  Interior  for  its  lax  perforaanoe.  By  contrast,  the  Buah  Administration  inoreased  the 
flew  of  referrals  by  20%  last  year  and  Interior  warns  us  that  a  full  40%  increase  is  in  the  pipeline.  Likewise,  Interior  has  initiated  new 
<;^idellnes  for  reviewing  and  expediting  water  negotiations.  Together,  these  develofsents  are  expected  to  result  in  sore  sejor  trlaJa  in  1992  than 
at  any  tise  in  its  histay  and  sl9\ificantly  strain  this  United  staff. 

IV)  appreciate  ihat  these  cease  cen  entail,  we  qpuote  the  wyoalng  apnena  Oourt  in  the  Big  Horn  River  NSter  Riqhte  Adjudication: 

*lhB  Special  Master  elTied  his  451-paga  import  Oonenming  imeervad  Hater  Ric^  Claiss  By  and  Gn  Behalf  Of  Ihe  Tribes... on  Dn:eihei-  15,  1962, 

OGwaring  four  years  of  oonfexenoes  and  hearings,  iiwolving  sore  than  lOO  attorneys,  trwiscripta  of  som  than  15,000  pages  and  war  2,300 
exhibits." 

Ihe  decision  followed  11  yeara  of  litigation. 

The  ertaff  of  the  Indian  Masouroes  latagzan  ia  now  ^pending  alnoat  all  of  its  tine  on  geneaal  etraen  adjudicetione;  they  have  ounwitly  aeeigrwd  one 
lawyer  per  active  state.  Clearly,  however,  euch  staffing  is  Inadaguate  as  those  cases  approach  trial.  Specifically,  tha  snaka  Rlvar  adjudication 
in  Idaho,  foreally  ooaaanoed  in  Heweeher  1967,  hae  been  vaetly  expesxled,  now  oewering  the  erAira  river  eyetan  and  will  join  165,000  water  ueera.  ^ 

ItM  united  States  will  nake  clalns  In  this  adjudication  on  behalf  of  four  Indian  tribes  and  10  fedaral  agencies.  Ihs  Oourt  hss  apprewed  a  schsdils  O 

for  filing  sither  a  nsgotiated  arjiiseint  or  a  litigation  dain  for  each  agency  or  tribe  at  specified  datee  ip>  throu^  1991  and  1992.  In  HHhlmbQO  3 

y.  trial  will  begin  ae  early  as  1991  and  be  well  isidetwey  in  1992;  there  is  virtually  no  poasibillty  of  sattlenerA  of  clalsa  on  behalf 

of  the  Yakina  Indiim  TVibe.  Ihe  trial  will  last  at  leest  2-3  sonths  and  we  eetisete  ttet  the  Oepartinnt  will  incur  eaqert  witness  aoyenses  in  tha 
$500,000  nsiga;  Interior  has  alreeidty  eaqpendad  $1.5  million  on  eogert  studies.  iha  Stats  of  Hew  Meadop  v.  Karr  MaGee  will  liksly  go  to  trial  in 
1991  and  reach  into  1992.  Ihs  apactar  of  trial  also  looss  in  Montana  involving  ths  adjudication  of  aU  weter  rl^its  in  tha  entire  state;  with 
distinct  but  leaser  llksllhood  of  trials  in  Oregon,  Arizorai,  Colorado  and  Nevada. 

OoipxMidlng  this  glut  of  %nr1c  are  ths  reoently-fxi»llahed  guided  ines  of  Interior  oonoeming  tha  settlesent  of  approedsately  50  pending  water 
adjudications  in  tha  Mast.  Ebch  adjudication  will  be  assigned  a  separate  "negotiating  tees"  with  a  juetioa  Department  npresantative  on  each  teem. 

Pinal  ly,  this  section  hss  just  begun  to  witness  a  new  pheraeanon  —  ths  advent  of  various  envlronsental  setters  involving  tribal  or  Indian 
Interests  —  particularly  ground  wetsr  pollution  and  hazardous  waste  slteo  on  Indian  prtperty.  Ihe  saction  has  initiated  ooordinating  ptooeAiras 
with  the  ^ivizmental  Protection  sections  sinoe  the  sattera  will  involve  ths  oonvergenoa  of  Indian  and  envlronsental  lew.  Interior  has  already 
hired  ons  attorney  to  handle  these  setters  and  Inetltutsd  a  forssl  training  prograa  for  their  handling  by  the  Bureau  of  Indian  Affalra.  This 
initiative  pexmisea  to  create  a  whole  new  category  of  oases  for  the  sect  Ion. 

To  respond  to  this  inezesse  in  workload,  the  section  urgently  needs  5  additional  positions. 

E 

-  39  - 


h 

40  - 


SrtwAila  pt  CXt  ImitS 


OniBnlMtiGn: 


DK:UionUxit:  iiani  G«rmi  tA^i^ticwx 


_ 

Mi _ 

_ia21  Rwait 

ina 

Itaa 

Bsm 

m 

fmoiMiL 

Bsm 

m 

BSM 

ra 

iaeusA 

Attomay  . 

.  62 

61 

$1,780 

75 

70 

$4,051 

n 

7 

$273 

Rarmlao^  . 

_  12 

13 

416 

15 

15 

469 

1 

2 

53 

Cl  ariosi  . 

.  J6 

17 

888 

40 

19 

916 

4 

2 

28 

a±*otsl  . 

-  no 

in 

5,084 

no 

U4 

5,418 

20 

11 

354 

MxAasr  costs  . 

5,690 

5,925 

215 

MJtosstsd  llti9Sti(ai  . 

1,000 

1,500 

2,500 

ai>totsl  . 

6,690 

9,425 

2,735 

Total  . 

-  no 

111 

11,774 

no 

124 

14,861 

20 

11 

1,089 

Gflmni  ilt^T^ltUlT  pnAlticra  and  $2«446,000  ($2  million  fcx*  autxMtad  litiq^tlcn  n^^port)  to  handla  «xt«nBiv«  watMr  riqtitA 
litigatlcn  (•  ^.f  Diviaicai  I.  mnlMlW) '  MEPK  cTkallan^a*;  *takin9ii*TaIatad  lltl^ticn  irwolvlng  both  f^dariLl  wrrl i iiMMiral 

and  land  um  naguIat-Lcni  Alnaraia  rtYalty  claljM  and  foraaitry  Utixiation.. 

lalilfL.BHGUCBH  ^  positions  and  $641,000  ($VX>,000  for  autoBstsd  lltli^ptlon  support)  to  hsndls  lyonalnq  wstar  ri^its  trislsi  stsff 
Irtsrlor's  50  ns^ctistin^  tssss;  and  handls  nss  brssd  of  arwlronavital  law  suits  arising  on  Indian  landa. 
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ttiyiroraBnt..flnd  Jtetml  nwwurpw  Pivigigp 


General  Lcoad  Activitirs;  15  Q128 


try  pt  PffcialBn  mit  Rwssgpw  tv  ftiwt .  Cla 

(Opllarv  in  thousands) 


Orgeniraticn: 


J^ivialCD 


Decision  U\it:  21002  GOTna..iAtigBUgD 


Tlrirt  riMi _ 

11  Berponnsl  OoHpVMtion . 

12  Rersomsl  bansfits . 

21  TtbvsI  t  trsnuxgtstion  of  psrsons . . 

22  Trsnaportatlon  of  ttvin^ . 

23.1  QSA  rant . 

23.2  Auntsl  yymts  to  dOmcu . 

23.3  OoHjnlostiana,  utilities  end  slsosllsnsous 

cfsuc^M . 

24  Printing  and  nfxoduotion . 

25  Other  o«vloas . 

26  Sinmoa  and  ■stdrisls . 

31  Wriilr— tt  . 

MjlI  cbligBticm . 


1990  Ac 

1991  Brt 

iMStS 

Til  HUOl  iTHH  IIMaill 

Wteicyssrs 

Woclcvsars 

OSOtSTt 

Hsckfooni 

Aaount 

Wocicvsars 

Osount 

93 

4,650 

113 

$5,537 

124 

$6,440 

11 

$911 

744 

086 

1,096 

210 

507 

616 

676 

60 

70 

66 

94 

0 

705 

056 

939 

03 

254 

300 

376 

60 

99 

120 

132 

12 

2,626 

2,059 

4,914 

2,055 

05 

94 

113 

19 

56 

60 

75 

7 

93 

9,796 

113 

10,630 

124 

14,063 

11 

4,233  • 

*  Includas  $1«144,000  in  sdjusbMnts  to  base. 


E 
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im  r^i  =  to  •fficitnUy  wvl  Mmci*  tha  Diviramnt  wvS  natural  UmcxirM  DivUion,  Mid  to  fxwidm  thm  adainistraUva  aarvloaa 

Mtl  m^ppOKt  nan— ary  to  carry  forward  tha  Ddviaicn'a  fa  rrji  — . 

initiativaa  to  pacmit  afCac^wa  raatrtwaa  to  Adainlatration  policy 
Ip  pKovida  policy  diractlon  to  tha  Divialon’a  ptogiaai  aanagara. 
lb  anauta  Uaat  all  atatutory  cbligationa  ara  aat. 

Tb  Imaaaa  productivity  and  affactlvan—  throuq^  aanag— nt  plamlrg  and  oCfioa  autaaatian  tactviolcqy. 
lb  racrult  and  prcwlda  training  for  hl^y  ooapatant  and  aotlvatad  ataff. 
lb  dawalcp  and  aaintaln  ayat—  for  ligprcMBd  flacal  plaming  and  aoocantabllity. 

lb  provlda  adaguata  Mtelniatrativa  aarvioaa,  including  apaoa  and  facilitiaa,  aail  and  a— angara,  copying  and  a^liaa. 


lb  ivdata  and  ijiprc^  aidxaatad  i 


infocaation  ayataaa. 


ffcta  PmgTTT  m — rlnrlm*  'Dm  NMiaga— t  and  Aftelnlatraticn  daciaion  unit  includaa  tha  Offioa  of  tha  Aaalatant  Attomay  Ganaral  and  tha  fioaoitiva 
Offioa  ftr  Acteinlatration.  Vaja,  thla  paogri  provldaa  ovarall  diracticn  and  aniiiwj— r  of  tha  Da/imant  and  Hatural  Raaojioaa  DlvUicn,  and 
atparviaaa  and  actelniatara  cpantiona  naoaaaary  to  tha  Divlaion'a  litigativa  a^ion.  Raapcnalbilitiaa  of  tha  mit  includa:  tudgat 

pnparatlon  and  aMacutionj  financial  aanaga—t;  dmalopaant,  cpantlon  and  aaihtananoa  of  aanayMir.  and  autcaatad  Mfport  aya— a;  wrUoadard 
raaouroa  ragiiiraaanta  analyaoai  racrultawiti  proooaaing  of  paracanal  actiona;  a— ^nwnt  of  apaoa  and  facilitiaa;  prcvlaion  of  offioa  irj ilfMMiT.  and 
aippllaai  proo— ing  aailr  and  tha  prcviaLcn  of  aaaaangar,  oopyirq  and  printing  aarvioaa. 
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txofxm  rsjnUm  Uml 

(Dollan  i/1  thauBands) 


OniBrazatiGn:  nh  1 1 1  ■  Ml  It  and  natural  flescuroM  Divlaion  teclBlon  UUt: 


!  1909 

1991 

1 

1992 

J 

1 

1  Bme  1 

1 

1 

1 

1 

1  Levpl  1 
1  1 

_a3HZBL 

_L 

1 

f 

Irypl- 

a 

1 

1 

BUDGCT  MflHGRm 

i 

1 

f  $3,645 

$3,217 

$3,650 

1  1 

1  ( 

1  $4,041  1 

$201 

1 

1 

$4,242 

1 

1 

CUflAXS 

1  2,637 

3,130 

3,562 

1  3,965  1 

171 

1 

1 

4,136 

1 

t 

1 

1  33 

j 

30 

39 

1  1 

1  39  1 

1  1 

5 

1 

\ 

f 

44 

1 

1 

m  WLitytani; 

1 

1  1 

1 

1 

PUlI-rlM  ftilMTir# 

i  26 

30 

33 

1  33  1 

3 

1 

36 

1 

OttMT 

1  1 

1 

1 

1  3  1 

. .  . 

1 

1 

1 

SlMxJtal 

1  27 

31 

34 

1  34  1 

3 

1 

37 

1 

(WtiB%^tol  idny 

1 

. . . 

... 

. . . 

\ 

... 

1 

IXTtAl 

1  27 

_ 1 _ 

31 

34 

1  34  I 

J _ L 

3 

1 

_L 

37 

1 

i 

E 
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progra*  5  additional  pocitions  and  $201,000  foe  tha  aoeoutiya  Qffioa.  S|)«:ifloBlly,  tlw  incrwwa  will  anabU  tha 

*  UtlMUfll  8m?nn3Lfl2M  ^  handla  tha  plami  growth  in  autwtad  litlgatioi  a^pport.  Ihia  1992  bulgat  mmiaat  iivlialM  m\  acUiUml 
i}?4  for  AL8;  txtm^mMnjXy,  5  additional  litigation  a^pport  oaaa  aaivw|ara  will  ba  naartad  to  Mniaja  ^rpraciMtaly  30  emm  ml  a  ralatad 

litigation  Kppoct  taidgit  of  $1C.S  aillion;  a  far  cry  fion  juat  mmm\  yaara  ago  ilian  tha  Oiviaion'a  bu^at  for  thU  activity  iwmrmd  balow  $1 
■iUto.  in  tha  anauing  yaara,  our  aaqparianoa  haa  baan  that  aach  oaaa  aanager  mould  ovaraaa  m  AU  bulgat  of  tou^y  $1  aUlim.  Ihia  aaaaaaMtA 
cx^xxta  with  tha  civil  Olvialan*o  pngnM.  Iha  1992  raqM^t  anvUiona  Dwixonamt  OivLaion  paracmal  HMgiig  ^pctKiwtaly  $1.5  aUiion  aach. 
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Irwti 


Ot^^iaUcn;  ttiylrcnMi^  §nX  Ifaturml  Amoutpm  Division  OaciBion  Uhlt:  61IW30  WM¥)r|ninnt  flnl 

_ IW  ffm _  _ IM^Raouegt  IncrMia«i/DBcreft»e 

fiOl  QS  imaxt  £»  ES  fics  m  Awount 

Attorney .  8  7  $385  8  7  $385  . 

clorlcal  &  Othar .  31  27  1,040  36  30  1,134  5  3  $94 

.  39  34  1,425  44  37  1,519  5  3  94 

ftoekUar  ooata .  2,616  .  2,723  .  1(37 

Tt^  .  39  34  4,041  44  37  4,242  5  3  201 

raanittri  —  Plv«  poaitlcns  an  r«q0Mtad  ftr  «tianoad  Mxvioa  In  the  Litigation  Sinxsrt  (koi8>. 


E 
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aKiPoant  Mid  Jtetund  i 


I  ry  Qii 

(ODlUn  in  ttiousMndB) 


Or^mixAtion: 


Dacislon  UUt:  fciJino  wyt 


_ 

11  BKmnml  Oa^i  — tlon . 

12  l^kraomai  litmfit* . 

31  ftvml  k  trmifwrtxtion  of  p<KBcr» . 

23  TlWMfPrtJttiqn  of  thin9i . 

33,1  Q8A  rvit  . . 

33.3  piY— nil  to  othn  . 

23.3  Qj— yUotlom,  utilitioo  and  »l«3adUnacMB 

ctwr9M  . 

34  Printing  and  nproduction . 

35  OUwr  Mrvioaa  . 

26  Swvpllas  and  aatariala  . . . 

31  Bryiifanr.  . 

Mai  cmigatlora . 


\MnfmArm  imUA 
31  $1,457 

333 
75 
19 
325 


61 

33 

1,013 

36 

_ 11 

31  3,163 


**narievm^irm  AfcOUnt 

34  $1,561 

253 
62 
26 
356 


93 

36 

1,269 

31 

_ IL 

34  3,650 


ModaBici  i^Tnrt 

37  $1,776 

264 

90 

38 

380 


lU 

39 

1,577 

34 

_ 21 

37  4,343 


Hjartaim  wuK 

3  $195 

31 

6 

2 

22 


19 

3 

306 

3 

_ 1 

3  593* 


•  IncaudM  $391,000  in  adjustwita  to  baaa. 
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E>ivLncr«ent  and  Natural  Raoources  Divisicn 
Sedeuries  and  Expenses,  General  La^al  Activities 
Detail  of  Persenent  itMitiora  ty  category 
Fiscal  Yeare  1990  -  1992 


1 

1  _ M 

1 

1990  1 
Lhoriaed  1 

1991  1 
Mithcrlred  1 

_1222_ 
Progras'i  | 
Incxeaseii  1 

. . i 

1 

TOUl  1 

Attorneys  (905)  . 

.  \ 

207  1 

230  1 

58  1 

288  1 

Earalei^  Specialists  (950)  . 

.  1 

33  * 

40  \ 

U  1 

52  1 

Other  legal  end  kindred  (900-996)  . 

.  1 

9  1 

9  1 

...  1 

9  1 

Gen.  Adain,  clerical  and  offioe  eerviors  (300-399)  _ 

.  1 

12/  1 

144  1 

22  1 

166  1 

Acocunting  and  Budget  (500-599)  . . . 

.  1 

4  ) 

4  1 

...  \ 

4  1 

h,ieinees  and  industry  dn3L|>  (1100-1199)  . . . 

.  1 

1  __ 

3  1 

_  1  _ 

3  1 

1 

...  1 
i 

3  1 

1 

TtJtal  . 

.  1 

1 

383  1 

1 

430  1 

1 

92  \ 

1 

522  1 

1 

Neehligtcn  . 

1 

1 

.  f 

1 

1 

389  1 

1 

1 

416  1 

1 

1 

92  ) 

1 

1 

508  1 

U.S.  Field  . 

.  1 

1  _ 

14  ( 

1 

14  1 

1 

...  t 

1 

14  1 

1 

l>3tal  . 

.  1 

_ i _ 

383  j 

_ 1 _ 

430  1 

d— 

92  1 

_ 1 _ 

522  1 

_ 1 
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P?  C  ice  of  Legal  Counsel 
Saj  ai:ies_and  .Expenses 
Crosswalk  of  1991  changes 

(Dollars  in  Thousands) 


Adjustaent  in 
Petnanent 


1991  President's 
Budget  Request 

Posit  ions 
and  Workvears 

Appropr iat ion 

1991 

Antic 

iP&t 

Activity/ P  nog  raa 

Poa.,  Ml  Amount 

PPlx  MX  ABgpnt 

Efifli  Wt  A»2im.t 

Peflj. 

Ml 

Amount 

Legal  Opinions 

39  43  $3,013 

-i 

.  $36 

39 

42 

$3, 049 

AdiustBent  in  Femanent  Positions  and  Workvears.  The  reduction  of  one  workyear  is  necessary  to  absorb  50  percent  of  the  1991 
pay  raise.  A  proqran  increase  in  1992  is  requested  to  restore  the  costs  of  this  pay  adjusteent  absorbed  in  1991. 

PeprQqcap"tn95 •  The  reproqraaainq  of  budget  authority  reflects  the  peraanent  effect  of  a  reproqraaalnq  for  OLC  library 
enhanceaent . 
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ol i icc  of  bc^al .Counsel 


Salaties,  and  Expeoses^  CenetiiLl^al  .Act  i ylt ie§ 
Suiisarx-Q^  requi repents 
(Dollars  in  Thousands) 


Adiustpenta  to  Base; 

Perp. 
Pps  i.  . 

Work- 

Years 

Apount 

39 

42 

$1,013 

_ 

39 

42 

3 , 049 

1991  Mandatory  Increases: 

. 

10 

37 

146 

24 

42 

15 

I  1 

Federal  Insurance  Corportation  Act  (PICA)-. 

8 

1 

1 

6 

1 

27 

. 

1  3 

a*  A  1  D ^  4  4  4  V J4 ^  U  A t  ^ ^  f  P )  •  ■  »  . 

ocifvrAi  Krit^ifAj  uvvVA  • 

*V*  M.  ^  A  1  M  T  ^  A  A  A  A  0 

18  J 

Decreases: 

^  —  —  —  ^P.  1  /\Pl  ..  .......... 

(1) 

A  Qy  Mrtv  ivii 

A  ^  4  1  ft  e»  f*  0  /%  R^ttA  . 

382 

1  RO  *1  0.000  . 

39 

42 

3,4  31 

li?o  Actyai _ 

estipates  by  Perp. 

Bwlqet  Activity  Egg.  Wf  AKftini 

1991  Appropriation 

Anticipated _ 

Perp. 

pgax_  »a  AAgynt 

paae 

Perp. 
ECt._  M 

A/igunt 

Perp. 

pQfi.-  MX  A^ounJ; 

Increase/ 
Degrease . 
retp. 

Pea^  HI 

A»gunt 

6.  Leqal  Opinions-.  39  36  $2,818 

FOY  epployeont : 

Ml  1 1 ' 1  1  PC  ... .  29 

Of  hi  1  .  -  6 

IS 

39  42  $3,049 

34 

b 

19 

39 

34 

.  5 

39 

42 

$3,4)1 

39  4  3 

34 

5 

19 

$3,535 

i 

104 
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OFFICE  OF  I^GAL  COUNSEL 


Sa3,arUg.. and  Expanses,  .general  Legal  Activitigg 

Summary  of  Recrvjireraentf> 


Long  Range  Goal; 


To  assist  the  Attorney  General  in  his  role  as  legal  adviser  to 
and  to  provide  timely,  thorough  and  reliable  legal  analysis  in 
for  opinions  from  the  President,  the  White  House  staff  through 
President,  the  Attorney  General,  Justice  Department  components 
Executive  Branch  agencies. 


the  Executive  Branch, 
response  to  requests 
the  Counsel  to  the 
and  the  heads  of 


Major  Obiec fives : 


To  enhance  the  ability  of  the  Office  of  Legal  Counsel  (OLC)  to  assist  the  Attorney 
General  in  his  role  of  providing  general  legal  advice  to  the  President  and  Executive 
Branch  agencies.  To  improve  OLC's  usefulness  in  resolving  intra-Execut ive  Branch 
disputes  over  legal  questions. 


To  enable  OI>C  better  to  assist  other  components  of  the  Department  of  Justice  where 
litigation  or  proposed  legislation  raises  constitutional  issues  or  issues  of  general 
concern  to  the  Executive  Bran::h. 


To  expedite  performance  of  OLC's  role  in  approving  Executive  Orders  and  Orders  of  the 
Attorney  General  as  to  form  and  legality. 

To  continue  to  play  a  major  role  in  testifying  and  preparing  testimony  in  connection 
with  pendng  legislation  of  interest  to  the  Department  and  the  Administration,  and  to 
assist  in  the  drafting  of  legislation. 

Base . Program  De script  ion : 

The  principal  duty  of  OLC  is  to  assist  the  Attorney  General  in  his  role  as  legal 
adviser  to  the  President  and  Executive  Branch  agencies  and  as  arbiter  of  legal 
disputes  within  the  Executive  Branch.  OLC  also  provides  general  legal  assistance  to 
other  components  of  the  Department,  especially  where  litigation  or  proposed 
legislation  raises  constitutional  issues  or  general  issues  of  executive  authority.  It 
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reviews  for  fom  and  legality  all  Executive  Orders  and  proclanatlons  proposed  by  the 
President,  as  well  as  all  proposed  orders  of  the  Attorney  General  and  all  regulations 
requiring  his  approval.  In  addition,  OLC  is  also  Involved  in  coordinating  the  work  of 
the  Departucnt  regarding  treaties,  executive  agreements  and  international 
organizations,  and  performs  a  variety  of  special  assignments  referred  to  the  Office  by 
the  Attorney  General,  the  Deputy  Attorney  General  or  the  Associate  Attorney  General. 
The  Office  has  responsibility  for  advising  the  Office  of  Government  Ethics  on  natters 
of  law  in  the  area  of  conflict  of  interest,  and  the  Assistant  Attorney  General  serves 
as  ethics  counselor  to  the  Office  of  the  Attorney  General,  the  Deputy  Attorney 
General,  the  Associate  Attorney  General  and  the  Solicitor  General. 

The  President  has  directed  the  Attorney  General  to  establish  and  convene  a  General 
Counsel's  Consultative  Group  consisting  of  the  general  counsels  of  the  principal 
Executive  Branch  components.  The  purpose  of  this  Group  is  to  Improve  coordination  and 
consistency  in  handling  of  important  legal  issues  of  common  concern  throughout  the 
Executive  Branch,  particularly  legal  matters  bearing  upon  the  President's  constitu¬ 
tional  responsibilities  and  authority.  The  President  has  stressed  to  the  Attorney 
General  that  he  intends  his  Administration  to  be  faithful  to  the  principle  of  separa¬ 
tion  of  powers.  In  this  regard,  he  believes  it  is  his  constitutional  duty  to  ensure 
that  the  Executive  Branch  maintains  its  unitary  character.  The  President  has  advised 
the  Attorney  General  that  he  expects  all  of  his  attorneys  throughout  the  Executive 
Branch  to  make  this  one  of  their  highest  priorities.  The  Assistant  Attorney  General 
chairs  the  General  Counsel's  Consultative  Group. 

At  the  request  of  the  Attorney  General,  the  Assistant  Attorney  General  represents  the 
Department  of  Justice  on  various  groups  that  report  to  the  National  Security  Council. 

The  Attorney  General  has  directed  01/:  to  represent  the  Department  of  Justice  on  the 
Administrative  Conference  of  the  United  States,  as  appropriate,  on  regulatory  reform 
mat  ters . 

The  Attorney  General  has  requested  that  OI/C  advise  and  assist  him  in  the  consideration 
and  selection  of  Fedora!  jtidgos. 

The  statutory  authority  pertaining  to  01/:  is  28  U.S.C.  There  are  no  pending 

or  proposed  legislative  changes  that  would  affect  OI/:. 

OIjC  generally  does  not  initiate  any  programs  nor  does  it  have  control  over  the  volume 
of  its  work,  which  results  from  requests  for  opinions  and  legal  advice  from  the 


E-4 


1103 


President,  the  White  House  staff,  the  Attorney  General,  members  of  the  Cabinet  and 
Executive  Branch  agencies  and  other  Department  of  Justice  officials. 

A  small  number  of  requests  are  considered  appropriate  for  formal  Attorney  General 
opinions,  which  are  drafted  preliminarily  in  OLC  and  reviewed,  revised  and  approved  by 
the  Attorney  General.  Most  requests  result  in  the  preparation  of  legal  opinions 
signed  by  the  Assistant  Attorney  General  or  one  of  the  Deputies  based  upon  the 
research  of  one  or  more  of  the  19  staff  attorneys.  Other  requests  result  in  the 
provision  of  oral  advice  to  the  client  agency. 

Since  1977,  at  the  direction  of  the  Attorney  General,  this  Office  has  published 
selected  formal  opinions.  Volumes  covering  the  years  1977  through  1982  have  been 
issued,  and  work  continues  on  volumes  covering  the  years  1983  to  date. 

OIX's  role  in  the  Department's  legislative  program  has  increased  dramatically  in 
recent  years,  and  includes  drafting  legislative  opinions,  testimony,  and  preparation 
of  Presidential  signing  statements  and  veto  messages.  OLC  has  taken  a  major  role  in 
either  testifying  or  preparing  testimony  in  connection  with  pending  legislation  of 
interest  to  the  Department  and  the  Administration,  and  has  assisted  in  the  drafting  of 
legislation.  It  has  also  provided  advice  to  the  litigating  divisions  and  the 
Solicitor  General  on  constitutional  issues  relating  to  presidential  authority  and 
separation  of  powers. 

In  addition,  because  of  its  expertise  in  certciin  areas,  OI>C  has  assumed  an  on-going 
advisory  role  to  other  Department  components,  on  issues  relating  to  immigration 
reform,  Iran/Contra,  the  debt  ceiling  and  budtjet  reform,  executive  privilege, 
federalism,  conflict  of  interest  and  ethics,  and  various  independent  counsel  natters. 
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Accomplighments  and  Workload; 


The  following  statistics  are  projections  of  the  workload  for  the  Office  of  Legal 
Counsel ; 


ITEM 

1989 

Actuals 

1990 

Estimates 

1991 

Estimates 

1992 

Estimates 

Executive  Orders  and  Proclamations 

65 

75 

80 

85 

Opinions 

560 

600 

650 

675 

Intradepartmental  Opin.ons 

700 

775 

825 

875 

Special  Assignments 

3,200 

3,800 

4,200 

4,500 

Explanation : 

The  "Opinions”  category  is  an  estimate  of  advice  given  to  the  White  House,  0MB  and 
other  Executive  Oepai tments  and  agencies.  It  includes  both  formal  and  informal  advice 
as  well  as  responses  to  requests  for  information. 

The  " Intradepartmental  Opinions"  category  is  an  estimate  of  informal  advice,  formal 
opinions  and  bill  c<jniraents  given  to  the  Office  of  the  Attorney  General  as  well  as 
other  Departmental  units. 

The  "Special  Assignment"  category  is  an  estimate  of  a  number  of  different  matters, 
including  informal  advice,  responses  to  oral  requests  for  information  and  referral, 
and  citizen  inquiries  as  well  as  review  of  Freedom  of  Information  Act  and  Privacy  Act 
requests.  This  citegory  also  includes  drafting  briefs  in  the  Noriega  and  Alvarez- 
Machain  prosecutions  as  well  as  other  cases  and  matters. 

During  the  past  /ear,  OLC  has  provided  general  legal  advice  to  the  President  and  the 
various  departments  and  agencies  of  the  Executive  Branch  on  a  wide  range  of 
constitutional  nnd  legal  issues,  particularly  issues  of  executive  authority  and 
separation  of  powers  and  on  questions  relating  more  narrowly  to  the  powers  and  duties 
of  particular  departments  and  agencies.  For  example,  it  has  rendered  important 
opinions  on  auctioning  production  privileges  for  chlorof luorocarbons,  ratifying  past 
acts  of  governnent  officials,  the  proper  scope  of  the  Inspector  Generals'  authority, 
the  proper  interpretation  of  18  U.S.C.  208,  and  the  proper  construction  of  certain 
legislative  riders  purporting  to  restrict  the  use  of  classification  forms.  This 
sample  does  not  include  the  classified  opinions  that  the  Office  has  rendered  on 
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important  national  security  issues.  Besides  written  opinions,  OLC  provides  oral 
advice  on  a  daily  basis  to  a  wide  variety  of  agencies,  including  the  White  House  and 
0MB. 

OLC  has  provided  legal  opinions  under  Executive  Order  No.  12146  in  a  number  of 
disputes  between  executive  agencies.  OLC  respo.^ds  to  every  request  for  dispute 
resolution  it  receives.  For  example,  OLC  resolved  disputes  between  0MB  and  EPA, 
between  the  Department  of  Labor  and  HUD,  between  0MB  and  the  Department  of  Labor  and 
between  0MB  and  the  Department  of  Education. 

OLC  has  reviewed  numerous  Executive  Orders  for  form  and  legality  and  given  advice  to 
the  President  concerning  suggested  revisions.  OLC  has  also  reviewed  all  orders  of  the 
Attorney  General  during  this  period,  most  of  them  on  very  limited  time  schedules.  In 
addition,  in  various  emergency  situations,  the  Office  has  been  called  on  to  advise  the 
White  House  or  the  Attorney  General. 

OLC  devoted  substantial  time  and  resources  to  the  background  preparation  in  connection 
with  the  nomination  of  Judge  Souter  to  the  Supreme  Court. 

Work  continues  on  Volumes  7  through  12  of  the  Opinions  of  the  Office  of  Legal  Counsel 
for  the  years  covering  1983  through  1988.  These  volumes  will  include  formal  opinions 
of  the  Attorney  General  signed  during  this  period. 
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Proaraw  Changes 


Progran  changes  for  OLC  include  funding  for  the  1991  pay  absorption  ($69,000) .  This 
increase  is  needed  to  restore  resources  that  were  effectively  lost  in  1991  because  the 
Office  was  required  to  absorb  50  percent  of  the  1991  pay  raise. 

Departnent'wide,  decisions  have  been  Made  that  all  DOJ  attorneys  should  be  cospensated 
under  the  Adainistrat ively  Detemined  (AD)  pay  systea  ($32,000)  which  is  currently 
used  to  fund  Assistant  United  States  Attorneys  salaries. 

Funding  is  needed  ($3,000)  to  support  the  Departaent's  iapleaentation  of  the 
Adninistration's  "Manageaent  Priorities  for  the  1992  Budget"  as  outlined  in  OHB 
aeaorandua  (K-90-05)  dated  July  16,  1990.  Funding  will  be  used  to  address  upgrades  in 
financial  aanageaent  systeas,  consistent  with  long-standing  Administration  goals  for 
consolidating,  upgrading  and  modernizing  a  single  integrated  financial  management 
system  within  each  agency,  with  full  implementation  of  the  Core  Financial  Requirements 
and  the  Standard  Ledger  that  will  be  capable  of  producing  auditable  financial 
statements . 
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Of  ?  ice.  of  X«gal.  Couji^el 

Sallies  ,g.rid_  £.Kp€n3g.s^_gengxa i  1^341, Agt  j yi tj.es 
LLodnciftl  AndU^si5__-_Pj:Qgx:^.CJi<ingg6 

(Dollars  in  Thousands) 

M*""  _ _  _ Total _ 1991  Pav  Absorption _ A.Da.  F^y _  fMfs  tnhariLe»ent 

tfXJU  AMaimt  yXfi-L  Aftoyjit  WtOx  Aecunt  Mount 

Gr  ades 

None 

Total  workyears  and  personnel  covpenaatlon  .  I  78  1  53  ...  25  ...  ... 

Personnel  benefits  .  ...  23  ...  16  ...  f  ...  ... 

Other  Services  .  ...  3  ...  ...  ...  ...  ....  3 

Total  workyears  and  obligations,  1992  .  1  104  1  69  ...  32  ...  3 
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PBttil  gf  foMiwnt  £a»ltXgM  fev-CataaflPt 


1990 

1991 

1992 

Category 

Authorised 

Request 

Request 

Attorneys  (905)  . 

23 

24 

24 

Paralegal  Specialist  (905)  .... 

4 

4 

4 

Secretaries  (110) . 

General  Adainistrat ive, 

6 

0 

0 

clerical  4  office  avc. 
(300-399)  . 

6 

3 

3 

Total  . 

39 

39 

39 

'Washington  . 

39 

39 

39 

Total  . 

39 

39 

39 
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givU  Ri^ts  Pivigion 


galaries.j; 


Crosswalk  of  1991  Cwroes 
(Dollars  in  thcxjsands) 


1991  Program 

1991 

1991 

President's 

Adjustments  in 

Si^lenentals 

Appropriation 

_ ariget  Request 

Workyears 

P 

eaues 

jed 

_ to 

ticioa 

ted 

Activitv/Procrran 

Rg. 

Amt. 

wy  lA. 

Rg. 

WX 

Amt. 

PD6. 

Bf 

toti. 

7.  civil  ric^ts  matters: 

a.  Federal  appellate  activity... 

32 

29 

$2,363 

$2 

32 

29 

$2,365 

b.  Civil  ri<3^ts  prosecution..... 

45 

41 

3,308 

-1 

5 

45 

40 

3,313 

c.  Special  litigation . 

35 

32 

2,940 

6 

35 

32 

2,946 

d.  Voting . 

64 

74 

6,031 

-1 

2,150 

84 

73 

8,181 

e,  E>fploy!nent  litigation . 

63 

59 

4,526 

-1 

6 

6J 

58 

4,532 

f,  coordination  and  review . 

38 

36 

2,904 

6 

3 

4,590 

44 

39 

7,494 

g.  Housing  and  civil  enforoeraent 

80 

55 

4,950 

11 

80 

54 

4,961 

h.  Bducational  opportunities.... 

30 

27 

2,298 

3 

30 

27 

2,301 

i.  Management  and  adhiinistratlcn 

74 

78 

10.004 

...  - 1 

. . . 

.  . . 

. . . 

74 

77 

T>otal . 

481 

431 

39,324 

-5 

6 

3 

6,773 

487 

429 

46,097 

Civil  RlgMa  Divtalon 


Salarlva  and  axpanara.  Ganarai  Legal  Acllvltiaa 


Suaaary  ol  Rrqvlrraanla 


Para.  Vork- 

Poa.  Aaount 


481  431  *39,324 

6  3  6.  773 

•5 


487  429  46.897 

34  3,792 

.  -359 


1992  baaa .  487  463  49,538 


1998  1998  1991  Appropriation 

aa  anactad  Actual  Antlcipalad  1992  Baaa  1992  Eatlaata  Irwrraaaa/Daci 


Eattaataa  by  budgat  activity 

Para. 

Poe. 

wy 

Aaount 

Para. 

Poa. 

Aaount 

Para. 

Poe. 

¥1 

Aaount 

Para. 

Pea. 

Vt 

Aaount 

Para. 

Poa. 

kT 

Aaount 

Para. 

Poa, 

kt 

Aaount 

7.  Civil  rlghta  aattaras 

Federal  appellate . . 

32 

29 

*2,  248 

32 

28 

•  2,  248 

32 

29 

•  2,  365 

32 

29 

•  2,507 

32 

29 

•2,537 

•38 

Civil  rlghta  proaacut Ion. . . . 

45 

41 

3,  178 

45 

48 

3,  178 

45 

40 

3.  313 

45 

40 

3,584 

45 

41 

3,542 

1 

38 

Special  litigation . 

35 

32 

2.621 

35 

31 

2,821 

35 

32 

2,  946 

35 

37 

3.  112 

35 

32 

3,  144 

32 

Voting . 

68 

66 

4.  118 

68 

66 

4,  lie 

64 

73 

8,  181 

84 

81 

8.679 

87 

83 

9.  876 

3 

2 

1,  197 

Eaployaant  litigation . 

63 

59 

4,341 

63 

59 

4.  341 

63 

58 

4,  532 

63 

58 

4.  795 

75 

65 

5.  355 

12 

7 

568 

Coordination  and  ravlav . 

39 

37 

2,776 

39 

37 

2,  776 

44 

39 

7,  494 

44 

42 

7,  977 

102 

72 

21,692 

58 

38 

13,  715 

Mouaing  and  civil 

rnf orcaaent . 

33 

31 

2,  342 

33 

31 

2.  342 

68 

54 

4.961 

68 

77 

b,  198 

88 

78 

6,235 

1 

45 

educational  opportunltlaa. . . 

31 

28 

2,  282 

31 

27 

2,202 

38 

27 

2,381 

3# 

27 

2,438 

38 

27 

2,465 

27 

Kanagaaant  and 

adalnlatrat Ion . 

119 

184 

8,495 

119 

183 

8,  495 

74 

77 

10, 084 

74 

77 

10, 328 

74 

78 

10, 798 

1 

462 

Total . 

463 

427 

32,513 

465 

422 

32,513 

48/ 

429 

46.89T 

487 

463 

49,538 

568 

585 

65,636 

73 

42 

16. 186 

Ralabur aaabla  Vorkyaara .  6  6  6  6  6 


Total  Morhyaara .  433  428  435  469  511  42 

Ottear  Hoikyaara; 

Rollday . 

Ovartlaai 

AUO . 

Othar .  3  -  3  3  3  3 

Total  coarpanaabla  -  -  ----  - —  - —  - 

aorkyaara .  436  431  436  472  514  42  ( j  2 


1991  aa  raquaatad . 

1991  Prograa  aiipplaaantal  raquaatad. 
Adjuataanta  in  vorkyraia . . 

1991  appropr 1 ation  anticipated . 

Randatory  increaaea . 

Oacraaaaa . 


iDollara  in  trouaandBi 


Adjuataanta  tc  baaa: 


Till 


civil  Ricdits  Division 
Salaries  and  expenses 
gUTtt^m  Of  .Ovange 
(Dollars  in  thousands) 


Adiustn>ent3  to  base! 

1991  as  requested . . . 

1991  Program  sL^lemental  requested . 

Decaieakses  associated  with  1991  pay  absorption . 

1991  Appropriation  anticipated . 

Mandatory  increases: 

C^ie  eiddltioral  ocnpensable  day . 

1991  pay  anmedization . 

1992  pay  raise . . . 

withln-gradte  increases . 

Arrualization  of  58  posticns  approved  in  1991 . 

Amualization  of  Sipplanental . 

Amualization  of  Executive  Level  «ind  Senior  Executive  Service  pay  increases 

Health  benefits . . . . 

rederal  Eiiployees  Retirement  System  (FERS) . 

Federal  Insurance  Corporation  Act  (FICA) . 

Travel:  mileage . 

Postage . . . 

Govemnent  Printing  Office  (GPO)  and  Department  printing . 

Orployee  data  and  payroll  services . 

Security  investigations . 

Security  re  investigations . 

General  Services  ^iiLinistra\:ion  (GSA)  rent . 

GSA  recurring  reisixjrsable  services . 

Generza  pricing  level  adjustment . . . 

Decreases: 

Unerploytnent  oonpeneation  redistribution . 

Fii-^ancial  Operations  euxl  Systems  Service  (P06) . 

Nonrecurring  decreases  associated  with  positions  apprwed  in  1991 . 

1992  base . 


Perm. 

Worlc- 

Pos. 

Years 

Amount 

481 

431 

$39,324 

6 

3 

6,773 

■IJ-JL 

_z5 

_ S-JLi 

487 

429 

45,952 

106 

175 

715 

156 

31 

1,392 

3 

265 

76 

93 

50 

18 

2 

10 

15 

5 

2 

126 

208 

103 

275 

-6 

-51 

.  . . 

487 

463 

49^530 

G<. 
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42-569 


Justification  of  Program  and  PgrfoiTanoe 
Salarl^jaDdgqjenses;  15-0128-0-1-752 


o 

I 

'O 


LoTO-Kanoe  Goal;  'I\d  reduce  the  incidence  of  unlawful  denials  of  civil  and  const i tut icnal  ric^ts. 


Tyj  file  on  a  selective  basis,  a(3pellate  levsl  cases  initiated  by  the  govemnent  and  eer^  ^ls  a  friend  of  the  court  in  a{]pellate  cases  v*»icli 
have  a  substantial  inpact  on  federal  civil  ri^s  enforceraent . 

Tt)  handle  all  appropriate  appellate  level  litigation  in  the  civil  ri(^ts  area  rather  than  to  have  such  cases  handled  by  enforoatent  prograps- 

lb  provide  legal  counsel  to  gcverment  departments  and  agencies  on  civil  ri(^t£  issues,  and  legal  counsel  and  research  assistance,  with 
respect  to  pending  litigation,  to  other  Division  ^md  liepartTnent  prograns. 

Tb  provide  substantive  o^port  for  the  Division’s  legislative  initiatives  and  to  oowiient  on  the  legislative  proposals  of  others. 


AcooitpI ishpcnts  and  Workload;  hoccKplishnents  of  the  Federal  Appellate  prograoi  are  presented  below: 


1992 

Ba:ie 

1989 

153Q 

Change 

level 

Cases/Matters  Received . 

165 

165 

165 

Briefs  Filed . 

70 

70 

70 

Solicitor  General  RacxagBendations . 

20 

25 

25 

Decision  Not  to  PEuticipate  or  Appeal . 

20 

25 

25 

Legal  Oounsel  and  Research  Assistance  Prcvided . 

70 

70 

70 

legislative  Ocanent  and  Testimony . 

180 

180 

180 

Cases/Katbers  Handled . 

188 

188 

180 

Vtorkload  projections  for  future  yeeue  in  all  categories  are  based  on  cons iderat ions  of  the  progrm’s  production  in  previous  years,  and  the 
level  and  oonplexity  of  activity  in  other  litigating  programs.  It  should  be  noted,  howover,  that  the  wrnrk  of  this  program  is  closely 
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cxjrrelatad  to  t^»  rurber  of  cases  broix^t  by  other  litigating  programs.  In  addition,  Supraoe  Court  activity  is  dependent  upon  the  types  of 
cases  which  the  Court  decides  to  hear. 

Frcn  October  1,  1989,  through  July  31,  1990,  the  Division  filed  15  papers  in  the  Supreme  Ocurt  and  51  papers  in  the  courts  of  appeals. 
Seventy-nine  percent  of  all  nerit  decisions  were  in  full  or  paitial  acxxjrd  with  the  Division's  oontentions.  Ihe  Suprane  court  reached  the 
merits  in  four  cases,  two  of  vhich  were  favorable  to  the  Division.  Ihe  oourts  of  appeals  rendered  24  merit  decisions,  20  of  which  were  in 
full  or  partial  acxxjtd  with  the  Division's  oontentions.  We  prevailed  in  our  public  aoocrmDdat ions  suit  against  a  swim  club,  where  the  Third 
Circuit  held  that  the  club  had  engaged  in  a  pattern  or  practicae  of  discrimination  on  the  basis  of  race  in  its  menbership  practices.  In 
another  case,  a  non-minority  oontractor  chedlenged  a  state's  ijiplGjnentation  of  the  federal  disadvantaged  business  enterprise  program,  as  well 
as  the  const i tut ionality  of  the  program  itself.  Hie  rourth  Circuit  accepted  our  argument  that  the  plaintiff  had  no  standing  to  challenge  the 
program  because  he  failed  to  that  his  business  suffered  an  economic  loss  from  inplenentation  of  the  prcgran.  In  a  voting  case 

challenging  the  at-large  election  system  for  Dallas  Oounty  Oonrdss loners,  we  successfully  argued  in  the  Fifth  Circuit  that  the  district  court 
afcusod  its  discretion  in  shortening  the  terms  of  the  ooBmissioners  elected  from  slngle-nenber  districts  in  1988  from  four  yeeurs  to  tw. 

Thus  far  in  1990,  the  progm  has  ewperienoed  an  increase  in  the  nimber  of  legal  ooLnsel  re<|Liests  fron  other  Divisions  and  federal  agencies  on 
civil  riqbts  issues,  responding  to  over  60  such  reguests  to  date.  This  trend  is  expected  to  continue.  In  the  legislative  area,  substantial 
resources  have  been  devoted  to  the  Civil  Ri<^ts  Act  of  1990.  In  addition  to  assisting  in  the  preparation  of  the  Adktdnlstrat ion's  bill, 
have  ocRfnented  extensively  on  the  House  and  Senate  bills.  Oonsiderable  effort  is  being  devoted  to  analyzing  cases  that  apply  the  1988  TVerm 
S^reme  Oourt  decisions  tfuit  the  bills  are  designed  to  overturn.  We  have  also  prepared  several  other  legislative  pmposals,  including  a  bill 
to  mate  cross  burning  a  felony,  and  legislation  aroendinq  the  Civil  Liberties  Act  of  1988  to  inate  eligible  for  compensation  norKTapanese 
spouses  and  parents  v*io  were  interned  during  World  War  11  with  theii  spouses  and  children  of  Japanese  anoestry. 
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Decision  Unit  FUndlna  Lgvel  Requirerents 
fDollars  in  thousands) 


Organization  Civil  Riciits  Division 


Decision  Unit  , 


<  1989 

1 

1990 

_1_ 

1991 

1 

1992 _ 

1 

1 

1 

Base 

_ L 

Reouest 

Les'el 

Resource  Fteouiraments 

1 

1 

1 

Cfarae 

J_ 

cun.  1 

Chancie 

1  cun. 

aXCETT  ALTTHORm 

1 

J 

1  $2,038 

1 

1 

1 

2,248 

1 

1 

1 

$2,365 

1 

1 

1 

$142 

1 

1 

1 

1 

1 

$2,507  1 

$30 

I  $2,537 

CVUA'iS 

1  1,047 

1 

2,222 

1 

2,346 

1 

140 

1 

2,486  1 

26 

1  2,512 

Appropriated  Rssitions 

1 

i  32 

1 

1 

1 

1 

32 

! 

1 

1 

32 

1 

1 

1 

1 

1 

32  1 

1  32 

Workyears: 

f 

1 

1 

1 

t 

1 

1 

1 

1 

1 

1 

1 

Full-Tune  F^manent 

1  20 

1 

28 

1 

29 

1 

1 

29  1 

1  29 

Other 

1 

. .  . 

1 

1 

1 

r  1  1  ! 

1  _ 1 1 1 

Subtotal 

1  ~2i 

1 

28 

1 

\ 

1 

29  1 

1  29 

Overt  ime/Hol  iday 

1 

1 

. . . 

1 

. . . 

1 

•ULJL 

1 

r  t  1  1 

»  A  1 

1  1 1 1 

Total 

1  28 

1 

1 

_ \ _ 

1 

1 

1 

_1_ 

28 

1 

1 

29 

1 

1 

1 

1 

1 

1 

± 

.  29  1 

1 

i 

_x 

1  29 

i _ 

workyeairs. 


The  $30,000  is  for  fifty  percent  of  the  pay  raise  absorbed  in  1991  and  will  erwible  this  progran  to  utilize  all  authorized 
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Justification  of  Procrram  F^rfot-manoe 


Salaries  and  expenses;  1 5-0128 -0-l~7 52 
Civil  Rights  Prosecution  -  2aqX)2 


Long-Range  Goal:  To  sigrtlf iceintly  reduce  police  crimiral  misconduct  as  well  as  criminal  misocanAict  of  other  public  officials  vjho  violate  the 
federal  criminal  civil  ric^ts  statutes;  eliminate  or  substantially  reduce  violent  activity  by  private  citizens  which  interferes  with  federally 
protected  civil  rights  on  tJ-«e  basis  of  race,  religion,  national  origin  or  sex,  particulaurly  interference  by  orcfanized,  violent  hate  groups 
such  as  the  JOi  Klux  Klan  and  Aryan  Nations. 

Major  Objectives; 

It  expeditiously  respond  to  and  cause  to  be  investigated  all  valid  ocrplaints  of  potential  criminal  civil  rlc^ts  violations. 

To  present  potentially  meritorious  incidents  to  grand  juries  for  investigation  and,  where  warranted,  for  indictment. 


To  try  cases  in  which  indictments  have  been  returned  or  informations  filed. 

To  re'/iew  and  authorize  criminad  civil  rights  prosecutions  proposed  by  the  U.S.  Attorneys. 


To  ensure  unifom  auid  effective  application  of  the  federal  criminal  civil  rights  statutes  thrcu^iout  the  country. 


To  reduce  the  amount  of  time  reciiiired  to  review  and  mate  prosec Jtive  determinations  on  matters  investigated  £ud  to  initiate  proscscutions. 


Aocccrpl Isfments  of  the  Civil  Rights  Prosecution  program  are  presented  below: 


Item 

Oonplairts  Received . 

Oonplaints  Reviewed . 

Matters  Investigated . 

Matters  Terminated . 

Cases  Filed . 

cases  Closed . 

Average  time  to  close  without  prosecution  (in  menths) 
Average  time  to  file  a  case  (in  months).... . 


1992 

Base 


1989 

1990 

1221 

Change 

Level 

8,053 

7,964 

7,964 

7,964 

8,133 

8,022 

6,724 

672 

7,396 

3,177 

3,062 

2,690 

269 

2,959 

3,138 

2,950 

2,594 

259 

2,853 

59 

52 

43 

5 

53 

46 

37 

42 

4 

46 

2.3 

2.1 

2.8 

-.3 

2.5 

14.6 

13.1 

15.1 

“1.5 

13.6 
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During  1990  the  program  expects  to  receive  alinost  8,000  oorplaints  alleging  crimmal  interferencae  with  civil  rights,  approxijnately  3,100  of 
which  will  be  investigated  by  the  Federal  Bureau  of  Investigation.  It  is  projected  that  the  reaUts  of  47  inve^igations  will  be  piesented  to 
federal  grand  juries;  29  indictments  will  be  returned  2uxl  23  informations  will  be  filed  charging  83  defendants,  including  30  law  enforoenent 
officials.  These  projections  further  forecast  that  trials  will  be  held  in  11  cases,  resulting  in  cjonviction  for  14  defendaurts  and  aot^ittal 
for  one  defendant.  In  addition,  44  defendants  will  plead  guilty  to  violations  of  criminal  civil  rights  statutes  leading  to  a  suooess  rate 
(oonvictions  and  pleas}  of  97  percent. 

The  nuntoer  of  trials  predicted  for  1990,  while  substantially  lower  than  in  prior  years,  reflects  the  increase  in  the  preportion  of  cases  that 
are  resolved  by  plea,  especially  in  racial  violence  cases  which  constituted  the  majority  of  litigation  in  1989  and  1990.  We  beli^  this  is 
due  to  the  enhanced  sentences  provided  by  the  Sentencing  Guidelines.  In  addition,  the  inpact  of  the  Sentencing  (Xiidelines  is  teginiing  to  be 
seen  in  the  increase  of  pleas  prior  to  indictment. 

Vtorkload  estimates  for  1991  are  based  on  the  average  of  activity  for  the  past  four  years  (1987-1990) .  Those  figures  were  redkiced  by  10 
percent  due  to  the  turnover  among  attorneys  and  in  order  to  take  into  account  the  time  needed  to  fill  current  vacancies  and  for  the  newly- 
hired  to  beoone  fully  productive.  The  loss  of  experienced  attorneys  during  this  past  year  led  to  a  tairnover  rate  of  23  percent  and  there 
been  unexpected  difficulty  in  filling  those  vacancies  with  attorneys  experienced  in  criminal  litigation.  In  addition,  for  the  first  time  in 
i«ny  years,  each  of  the  three  supervisory  deputies  is  personally  involved  in  active,  oonplex  litigation  refuting  m  semewhat  more  time  to 
review  matters.  Moreover,  in  1989  almost  all  cases  Involved  direct  participation  by  the  program;  the  proportion  of  cases  brexj^t  by  U.S. 
Attorneys  declined  by  cne-thirrl  frem  1988.  This  trend,  while  not  increasing,  is  continuing  into  1990  and  is,  we  believe,  Aje  to  the  united 
States  Attorneys'  greater  cwnoentration  of  resources  in  drug,  fraud,  auid  other  priority  areas. 

The  1992  estirote  ircrease  is  based  ipon  productivity  expectations  frora  experienced  attorney  staff  that  will  be  fully  trained. 

An  unknown  factor  that  nay  affect  the  program's  warkload  is  the  recently-enacted  Kate  Crime  Statistics  Act  v^lch  will  provide  for  tne 
collection  by  the  Attorney  General  of  data  about  erbrss  which  manifest  evidence  of  prejudice  based  on  race,  religion,  sexual  orient-ation  or 
ethnicity.  This  could  result  in  an  increase  number  of  corplaints  and  matters  to  be  investigated  and  prosecuted.  In  the  past  few  years,  the 
number  of  racial  violence  matters  received  has  increased  and  the  inpleraaitation  of  this  Act  is  likely  to  incr^se  it  further. 


Decision  Urdt  Furidinq_Ig^J^J?mlgg^^ 
(Dollars  in  thousands) 


Organi^ation  : 


Decision  Unit  20002  Civil  Rictits  Proeecution 


1  1989 

_1 

1990 

--j. 

1991 

'l' 

_  _ 1992 _ 

1 

1 

1 

Base 

level _ L 

Reouest  Level 

1 

j 

1 

1 

Cum.  1 

Chancie 

cum. 

BUDGET  AUIHORm 

1 

1 

1  $2,872 

1 

1 

1 

$3,178 

1 

1 

1 

$3,313 

1 

1 

1 

$191 

1 

1 

1 

1 

1 

$3,504  1 

$38 

1 

1 

\ 

$3,542 

OLfTLAYS 

1  2,981 

1 

3,140 

I 

3,289 

1 

183 

1 

3,472  f 

37 

1 

3,509 

Appropriated  Positions 

1 

1  45 

1 

1 

j 

1 

45 

1 

! 

1 

45 

1 

1 

... 

1 

1 

1 

45  1 

1 

1 

45 

Workyears; 

1 

1 

1 

1 

1 

1 

1 

1 

1 

\ 

1 

1 

1 

Full-Time  Permanent 

1  41 

1 

40 

1 

40 

1 

... 

1 

40  1 

1 

1 

41 

Other 

1  -t-i-i. 

\ 

. . . 

1 

X4--1 

1 

J-tX. 

1 

X  IJ.  1 

XXX 

1 

XXX 

Subtoftal 

j  41 

I 

40 

1 

40 

1 

1 

40  1 

1 

1 

41 

Overt  Jme/Hol  iday 

1  ' 

1 

. . . 

1 

■t-t-X 

1 

XJ-X 

1 

XXX  1 

XXX 

1 

XXX 

Total 

1  41 

1 

40 

1 

40 

1 

... 

1 

40  1 

1 

1 

41 

Procrrani  Changes;  The  $38,000  is  for  fifty  perooTt  of  the  pay  raise  abeorbed  in  1991  and  will  enable  this  program  to  utilize  all  authorized 
vroricyoars. 
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civil  Ric^ts  Division 
Justification  of  Procrrara  and  Performance 
Salaries  eu-d  expenses:  15-0128--(>-l->752 
Sixcial  Litigation  -  2CRr04 


Rvirjf?  Goil:  To  ostahlish  and  protect  constitutional  ri<^ts  of  institutionalized  persons,  rterttally  ai^  physically  handicapped  persens  of 
all  fVjfcs,  |eiT<)ns  confined  in  state  and  local  prisons  and  jails,  and  enforce  foderal  laws  prohibiting  i^ial  discrimination  in  all  public 
jnnLitatiofvs,  jaicJi  at;  prisons  and  jails. 


rt  i  o/ '  ( t> j  C‘ A  i  vqs : 

iu  3/rvft'r.tigate,  ujxxi  iToasorw^ble  cause,  the  csonditions  of  oonfinement  and  troatnent  provided  bo  persons  in  publicly  operated  Institutions; 
rjbtain  vohintaty  oorrplianoe  in  correcting  amy  const i tut ional  deficiencies  or  other  violations  of  federal  law;  and,  as  a  last  resort,  to 
imtiato  litigation  on  behalf  of  such  persons  when  csgregicus  conditions  are  found  to  exist. 

To  initiate  and/or  participate  in  litigation  designed  to  remove  racial  discrimination  from  pufcdic  institi^ions;  establish  constitutionally 
a oonJitions  of  confinement,  care  and  trea^onent  of  institutionalized  populations;  and,  remove  discrimination  against  handicapped 


lo  ij-ri(jre  cxjg:)liance  with  existing  judgmertts  or  consent  docrees. 


Ci  v  -  >  i  iJrd .  . 

Cl'-iX^  Clopvxl . . . . 

c-'.  j  ;  i\  niiirjg  (eni  of  year) . 

IVitt/  is/Qjnplaints . 

Hitti'i ;  /General . 

Q -1  .sion.il/White  House  Pefcrrals . 

rtijor  Jnat  itutiooiil  Jn'/cst igatiens  Tnitiatod . 

I'.ijor  la-.tirutionil  Investigations  Closed . 

Pnj'ir  Ii-Lit itut ionil  Irr/cst ig.it ions  i>ending  (end  of  year). 


1989 

1990 

1991 

a«Dg§ 

1992 

Base 

3 

6 

7 

7 

3 

4 

7 

7 

33 

35 

35 

35 

1,201 

1,250 

1,250 

1,250 

121 

130 

130 

130 

46 

50 

55 

55 

4 

5 

7 

7 

11 

6 

5 

5 

29 

28 

30 

2 

32 
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TTi'js  fa.r  in  1990,  the  prtjgraas  has  expended  major  resouroes  on  ncnitoring  cxxipl lance  with  ooreent  decrees  filed  in  Civil  Ri<^ts  of 
Institutionalized  Persons  Acts  (CRIPA)  litigation  and  cxmpleting  pending  investigations.  CXxiplianoe  review,  In  aeny  cases,  has  Indicated  that 
efforts  ty  defendants  had  failed  to  achieve  ocnstitutional  Hiinina  despite  specific  ratredies  in  the  decrees.  Because  of  the  broad  sleeping  and 
costly  nature  of  cctpliance  with  ccneent  decrees  filed  under  CRIPA,  the  amount  of  resouroes  needed  to  monitor  progress  has  proven  to  be 
significant.  SiJlil^u^ly,  the  development  of  in/estiga tiers  under  the  statute  requires  substantial  resouroes  to  determine  the  nature  of  the 
institution's  provision  of  servioes  to  the  iruates  or  residents.  £i<pert  oonffiltant  taurs,  irassive  dooLsnent  analysis,  development  of 
infontation  aouixee  laeyord  the  institution  requires  significant  personnel  and  service  i^esouroes.  Negotiations  to  resolve  violations  unoovered 
during  CRIPA  investigations  have  also  provi^n  to  be  lengthy  prooessea  requiring  substantial  attorney  resources. 

The  program  ocmpleted  findings  in  et^Tt  CRIFA  irvestiejations  (involving  facilities  in  Gilifomia,  New  YorV,  Pe9Teylv2uiia,  Quaa,  and  Hawaii). 
Corpleted  findings  are  reflected  in  workload  statistics  until  all  action  of  the  investigation  is  ocmplete.  Oonplaints  were  filed  along  with 
consent  decrees  involving  Los  Lunas  State  Hospital  and  the  Galifomla  Medical  Facility  which  have  already  generated  oonplianoe  activity  by  the 
program.  The  program  sought  cxntetipt  against  those  responsible  for  operating  Wheat  Ridge  Regional  Center  in  Ooloisdo  on  the  qrcxmds  that  they 
have  failed  to  fulfill  the  reguiranents  of  the  rerodial  orders  filed  in  the  case  to  ensure  the  constitutional  ri<^ts  of  the  developmental ly 
disabled  residents  of  the  facility  are  protected.  Ihe  progr^  engaged  in  lengthy  and  diffic'ult  negotiatiuns  and  secured  a  cxnproheneive 
stipulation  to  resolve  the  issues  raised  by  the  motion  for  oontenpt.  At  the  program's  request,  the  oourt  In  Evans  and  the  United  States  v. 
Bany  (D.D.C.),  found  the  defendants  In  cxrrteBp^  for  failing  to  cxiaply  with  orders  filed  in  1978,  1981  and  1983  to  protect  the  ri^ts  of 
resider^  of  the  District  of  Oolurbia’s  facility  for  retarded  citizens.  The  progi'are  engaged  in  extensive  on-site  monitoring  activities  In 
ynited_5t^5^  V.  Oregon,  culminating  in  the  program  seeking  cxwrt  enforoeroent  of  the  ooreent  decree  thrrpjt^h  the  decree's  emergency  ptwision. 
The  program  is  ourrently  investigating  26  f£icillties  pursuant  to  CRIPA  v^ile  litigating  21  CRIPA  cases  aa  well  aa  nine  pre-<RIIA  cases. 


(Dollars  in  thousands) 
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BlAX3Err  AUTHDRnV 

1  $2,582 

$2,821 

1 

$2,946  ( 

$166 

1 

$3,112  } 

$32 

} 

$3,144 

OLfTLAYS 

1  2,251 

2,791 

1 

2,925  t 

158 

1 

3,083  j 

27 

( 

3,110 

Appropriated  Positions 

1 

1  35 

35 

1 

1 

35  1 

1 

1 

1 

1 

35  1 

1 

1 

35 

Workyaaro; 

PUll-Tij«  Peraanent 

1 

1 

1  31 

30 

1 

1 

1 

31  1 

1 

1 

1 

1 

\ 

31  1 

1 

) 

1 

31 

Other 

1  f  1  1 

-A 

1 

1 

4J-i. 

1 

_i  1 

-A 

Sl*)totAl 

1  31 

31 

I 

32  1 

.  .  , 

1 

32  1 

.  .  . 

i 

32 

Overt  me/riol  iday 

1  ■!  i-L 

•  •  ■ 

1 

j-t-i.  1 

XJ-M. 

1 

.U-X  1 

X-l-L 

1 

_ LJ-I. 

Ittal 

1  31 

31 

1 

32  1 

1 

32  1 

1 

32 

_1992_ 


_I92JL 


Paae  -tegl _ I _ toduest  Level 


I 


Prograa  Changes;  The  $32,000  is  for  fifty  percent  of  tlie  pay  raine  abeort^d  in  1991  and  will  enable  this  progi-aa  to  utilize  all  authorized 
WDrkye^us. 
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Justification  of  Proarara  and  Performanoe 
Salaries  and  expenses;  15-0128-0-l->752 


Lonci-Rancie  Goalr  'Pd  pfrevent  ^lnd  eliminate  systemic  barriers  to  the  full  participation  by  racial  and  lar«^jage  minorities,  ovnerseas  citizens, 
and  voters  are  blind,  handicapped,  disabled,  or  illiterate  in  the  electoral  process  and  to  ^K^lieve  effective  remedies  for  those  citizens 
in  specific  instances  where  their  ri(^t  to  vote  has  bef^i  denied  or  abridged. 

Major  Objectives:  \ 

Tt>  prevent,  through  the  Section  5  preclearanoe  procfraj#,  the  iitplementation  of  new  standards,  practices  and  procedures  that  have  the  pwrpose  or 
effect  of  denying  or  abridging  racial  and  langtuige  minorities'  right  to  vote  throughout  the  911  counties  specially  covered  by  the  Voting 
Rights  Act  (VRA) . 

'Po  assure  the  assignment  of  federal  observers  to  those  polling  places  within  the  specially  ccK-ered  counties  where  observer  personnel  are 
needed  to  doc\inent  aisdeeds  in  the  electoral  p>rooess  or  to  ensure  confidence  of  the  minority  ociTOjnity  in  the  electoral  process  and  actions 
of  individuals  conducting  the  elections,  and  provide  a  federal  alternative  for  voter  registration  v*ien  the  actions  and  practices  of  local 
authorities  discriminatorily  deny  racial  and  language  minorities'  access  to  the  voter  registi.ation  polls. 

'Po  defend  lawsuits  that  are  brou^t  against  the  United  States  under  the  special  provisions  of  the  VRA  to  proclear  voting  ctvanges  and  to 
termirote  coverage,  and  initiate  lafwsuits  against  jurisdictions  that  violate  the  procloaranoe  requirements  of  Section  5. 

•Pd  discover  and  reTody  methods  of  conducting  electicns  that  dilute  the  voting  strength  of  racial  and  lang^iage  minorities,  and  actions  of 
state  and  local  election  and  voter  registration  adfeLlnistrators  that  prevent  a  full  and  fair  exercise  of  the  franchise  by  racial  and  language 
minorities,  overseas  citizens,  and  voters  vtio  eune  elderly,  handicapp^,  blind,  disabled,  or  are  unable  to  road  or  write. 


Acocmpl ishraents  of  tJ>e  Voting  program  aune  presented  below: 
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Item 

im 

X93Q 

V 

1991 

Chanoe 

Base 

Level 

Change 

Request 

- 

Defensive  Litigation . 

.  3 

4 

6 

. . . 

6 

6 

Offensive  Litigation . 

106 

159 

-84 

75 

35 

110 

Section  5  Submissions  Received . 

.  3,272 

3,890 

5,000 

1,000 

6,000 

6,000 

Section  5  Submissions  Processed . 

.  3,272 

3,890 

5,000 

. . . 

5,000 

1,000 

6,000 

Matters  Received . . . 

55 

70 

-30 

40 

10 

50 

Matters  'Permij»tod . 

30 

50 

-25 

25 

15 

40 

Cas^  Filed . 

15 

18 

-7 

11 

5 

16 

Cases  Closed . 

.  15 

10 

11 

-3 

8 

5 

13 

Workload  for  this  program  activity  cannot  be  neasured  by  sheer  nirbers  alcne  because  of  the  difficulty  and  unique  nature  of  each  individktal 
case.  Ihe  reduction  projected  for  1992  in  the  ruitier  of  cases  filed,  cases  closed,  ^lnd  matters  terminated,  is  a  reflection  of  the  grcwing 
cxmplexity.  Fbr  exanple,  over  one  half  of  the  attomcy  staff  was  devoted  to  remedy inr^  discrimination  in  the  election  procaesses  of  just  four 
jurisdjctionsf  Arizona,  Louisiana,  New  Mexico,  and  Los  Angeles  Oounty,  California.  These  cases  have  demonstrated  that  oonplex,  personnel 
intensive  litigation  is  tl>c  trend  for  the  future,  euTd  will  definitely  inpact  the  program  in  1992. 

On  the  basis  of  the  experience  for  the  first  three  quarters  in  1990,  the  program  expects  to  receive  3,890  siAnissions  under  Section  5  of  the 
Voting  Rights  during  1990,  a  rate  vtdch  is  as  great  as  that  in  1986,  the  most  reoent  oonparable  year  in  the  quadrennial  election  cycle, 
and  >rfiich  is  significantly  greater  than  the  2,422  submissions  leceivod  in  1980,  the  last  decennial  census  yeaur.  Objections  were  interixeed  to 
23  submissions  during  the  first  nine  months  of  1990,  involving  61  changes  including  superior  court  judgeships  in  Georgia;  city,  oounty,  and 
special  district  districting  plans;  the  proposed  utposing  of  staggered  terms,  nLutered  posts,  and  rajority  vote  requirements  in  at-large 
elections;  annexations  to  cities;  a  chan^  in  the  method  of  selecting  leobers  of  the  Alabama  State  Democratic  Executive  CDcnittee;  and  a 
change  in  the  method  of  filling  vacancies  on  a  oounty  school  board. 

Tlie  program  has  participated  in  13  new  lawsuits  in  the  first  three  quarters  of  1990  (nine  as  plaintiff,  two  as  defendant,  and  tw  ^ls  anl«34s 
curiae) .  Of  the  cases  filed  as  plaintiff,  three  were  Section  5  enforcement  actions,  one  vhich  suooessfully  challenged  racially  discriminatory 
voter  registration  procedures  in  a  Georgia  town,  one  involved  an  urprecleared  eunexation  of  le^id  by  a  Ttexas  school  district  and  one  %^ch 
enjoined  use  of  new  qualifications  to  serve  as  probate  judge  in  South  Carolina.  Throe  c^ses  were  filed  under  Section  2  of  the  Act:  one 
challenged  the  use  of  a  majority  vote  requirarient  in  Georgia  elections;  another  challenged  the  discriminatory  exclusion  of  blacks  as  polling 
place  workers  in  a  Georgia  oounty;  and,  tlie  third  case  challenged  the  use  of  at-large  elections  in  a  city  in  Alicans^ls.  The  remaining  three 
actions  as  plaintiff  enforced  the  ric^ts  of  overseas  and  military  voters  abroad  to  absentee  voting  in  Colorado,  New  Jersey  and  Tennessee.  Of 
the  defendant  cases,  one  was  a  Section  5  declaratory  judgement  action  seeking  judicial  preclearanoe  of  the  consolidation  of  the  City  of 
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1/  Projections  assune  full  funding  of  the  1991  President’s  request  and  1991  supplemental  funding. 
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AugtBta,  Georgia,  with  Rictmond  County;  the  other,  dismissed  on  our  notion,  involved  an  attenpt  to  obtain  judicial  review  of  the  Attorney 
General's  decision  not  to  interpose  an  objection  under  Section  5.  In  one  eanicus  participation,  we  infomed  a  federal  district  ocurt  in 
Alabana  that  a  chamge  in  the  power  of  elected  officials  is  a  chaurje  oc^ireied  ty  Section  5,  and  in  the  other  amicus  case  we  informed  the  ocurt 
of  the  basis  for  the  Attorney  General's  Section  5  objection  to  a  Louisiana  parish's  districting  plan  that  purported  to  remedy  a  violation  of 
Section  2  of  the  Voting  Ri<^ts  Act. 

Significant  progress  also  %#as  made  during  the  first  nine  months  of  1990  with  respect  to  lawsuits  filed  in  prior  years.  A  decision  %#as  entered 
in  our  favor  on  June  4,  1990  in  the  Section  2  case  challenging  the  1981  electoral  plan  for  the  Los  Angeles  County  Board  of  Su|5ervisors  (the 
largest  and  most  ocirplex  votir^  lawsuit  the  program  has  ever  tried) ,  after  a  trial  that  began  in  January  and  ended  in  April— a  ronedial 

districting  pl2m  that  cures  the  dilution  of  Hispaiiics  voting  rights  in  the  ocwnty  was  adopted  by  the  crurt  in  August.  Tlie  major  is^jes  in  cur 

action  aqaiitet  a  New  Mexico  county  and  the  State  of  New  Mexico  under  Section  2  and  the  minority  language  provisions  of  the  Voting  Ri<^ts  Act 
were  resolved  by  consent  with  the  2Kloption  of  a  plan  that  will,  for  the  first  tune,  enable  non-Biglish  qpea}dng  American  Indians  to 
participate  effectively  in  the  clectoi'al  process.  Consent  decrees  resolved  cur  challent,^  under  Section  2  of  the  Votlnrg  Ri^ts  Act  vhere  at- 
large  electoral  systems  wee  replaioed  by  single  iiaiber  districts  in  a  county  and  a  city  in  South  Carolina  and  a  city  in  Aricansas,  where  a 
nondiscriminatory  method  of  selecting  polling  place  offici^Lls  replaced  a  racially  discriminatory  method  in  a  Georgia  ocunty,  where  fair  voter 
registration  procedures  replaced  racially  discriminatory  procedures  in  a  Georgia  city,  where  preclearance  was  reg.Jired  for  changes  in  the 
qualifications  for  candidates  for  probate  judge  in  South  Carolina  and  for  a  school  district  euT>exation  in  Texas,  and  Where  overseas  and 
military  voters  abroad  were  able  to  have  their  absentee  ballots  counted,  even  thoui^  they  were  mailed  too  late  to  be  received  by  election 
officials  by  the  usual  deadlines  in  Oolorado,  Nenf  Jersey  and  Tennessee.  B/  re{^jest  of  the  ocurt,  we  appeared  as  aoiais  in  a  private 

Section  2  action  brou^t  by  white  persons  challenging  the  method  of  election  of  Vie  city  ocuncil  of  Binnlng^am,  Alabama,  advising  tl«  court  on 

the  legal  issues  involved.  In  addition,  we  oonducted  a  trial  in  a  major  case  challenging  under  Section  2  the  electoral  system  of  Wicomico 

county,  ^kayland. 

Under  the  special  provisiora  of  the  Voting  Ri^ts  Act  tlvit  authorize  the  Attorney  General  to  assign  federal  observers  to  mcnitor  ele:tions  to 
ensure  that  the  ri^t  to  vote  and  to  have  the  vote  properly  counted  is  not  denied  during  the  election  process,  153  cteervers  were  assigned  to 
cover  elections  in  nine  counties  in  six  states  during  the  first  six  months  of  1990,  In  addition,  tire  program  oontirued  to  maintain  contact 
with  the  Department  of  Defense's  raderal  Voting  Assistance  Program,  the  Federal  Election  Cbnirdssion's  National  Clearlnc^KUse  on  Ej,ectkn 
A±Tiinistration,  the  Bureau  of  the  Census,  and  the  Office  of  Personnel  Maragesnent  to  coordinate  with  and  assist  the  personnel  in  those  agencies 
who  have  responsibility  for  iaplenenting  programs  relating  to  statutes  enforced  by  the  Division. 

Moteever,  in  1992  sane  resources  will  be  shifted  tenporarily  from  litigatuig  violations  of  foderaj.  civil  ric^its  voting  laws,  to  staffing  the 
revievf  of  a  dramatic  increase  in  the  }dnd  of  new  voting  prartioes  and  proceAires.  This  will  recyiire  a  more  time  and  rescuroe  oonsuning  review 
than  do  narry  of  the  changes  non»lLy  sutriitted  under  Section  5  of  the  Voting  Ri^ts  Act.  As  is  true  of  the  program's  litigation,  the  >^ing 
changes  requiring  euialysis  and  decision  in  the  Section  5  review  process  are  increasingly  oarplex  factually,  and  recjiire  increasingly  hi^ier 
Jevels  of  legal  sophistication.  Thus,  it  has  become  neoess^lry  to  assign  these  more  ccnplex  Section  5  sufcmissions  to  the  proqfi^'s  attorney 
staff  for  investigation  and  recooroendat ion ?  the  memoranda  that  recoirmends  that  the  Attorney  General  object  to  sufcmitted  voting  changes  largely 
parallel  meraorc^nda  that  are  prepared  to  reoemntend  that  a  lawsuit  be  filed,  auTd  since  objections  that  are  interposed  under  Section  5  prevent 
racially  discriminatory  methods  of  election,  reafporticrmmts  £md  other  voting  practices  euid  prooeAires  frOT  taking  effect,  the  inpact  of  a 
Section  5  objection  is  as  effective  as  the  relief  that  is  obtained  in  a  lawsuit  under  Section  2  of  the  Voting  Rights  Act,  ai^  sometunes  more 
so.  Accordingly,  although  the  1992  requested  rescuroes  will  not  allcv  litigation  to  proceed  at  the  1991  level,  the  litigation  that  is  filed 
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will  represent  a  viable  1€»vg1  when  oorbined  with  the  vigorous  efforts  to  prevent  the  use  of  other  discriminatory  voting  practices  and 
procedures  throu^  Section  5  objections. 

It  is  ijrportant  to  note  that  if  the  enhanced  level  request  is  not  provided,  the  program  will  have  no  alternative  but  to  devote  all  of  its 
resources  to  the  anadysis  of  voting  changes  submitted  under  Section  5  of  the  Voting  Richts  hct  and  defense  of  lawsuits,  both  of  vhich  aire 
uiperativc.  Thus,  the  program  will  be  unable  to  initiate  any  new  litigation  under  Section  2  of  the  Act  or  to  oor^l  proclearanoe  for  newly 
adopted  redistricting  plans  that  states,  counties,  cities  or  other  jurisdictions  adopt  but  fail  or  refuse  to  submit  the  required  information. 
This  information  is  needed  to  determine  w!>ether  the  plarts  were  enacted  with  the  intent  to  discriminate  or  will  have  the  effect  of 
discriminating  against  persons  whose  ri^t  to  vote  is  protected  under  the  Act.  The  program  also  will  be  unable  to  determine  the  need  for  the 
assigment  of  federal  observers  during  the  1992  Presidential  election  in  any  but  a  few  of  the  most  egregious  circumstanoes. 
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Daclsicn  unit  2CKroe  voting 


_1222_ 


-1391- 


-1292- 


_teafi__LevBl _ I _ ftesHgst  Uv?! 


$4,110 

1 

1 

$8,181  1 

$498 

4,059 

1 

7,643  1 
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68 

1 

! 

1 

84  1 

64 

1 

! 

71  1 

B 

( 

__2  1 

66 

1 

73  1 

8 

1 

1 

67 

1 

1 

74  1 

6 
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$8,679  1 

$1,197  ! 

$9,876 

8,493  { 

1 

1,035  1 
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1 
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1 

3  1 

87 

1 

79  1 

2  1 

81 
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■1  1 

81  1 

2  1 

83 

-J  1 

XXJ.  1 

__1 

82  1 

2  1 

84 
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Ai;  incro.ise  of  $1,197,000  is  roquested  in  1992  for  the  Voting  progrem.  Of  this  oncunt,  $56,000  is  for  fifty  percsent  of  the 
p:jy  raise  air-jttxpd  in  1991  and  will  enable  the  program  to  utilize  all  authorized  wrkyears.  The  increased  level  also  includes  $976,000  for 

oonplf  tini  U.o  aofiisition  of  a  CSoographical  Information  System  to  meet  workload  demands  resulting  from  the  1990  Oen^fis.  The  remaining 

$16‘j,000  s^nvotts  three  additional  attorney  positions  (one  rs-13  and  two  GS-14s) ,  and  one  workyear,  thus  enabling  the  program  to  continue  its 

vigoix^^is  enionjemcnt  of  Voting  Rights  Act  requirements.  For  clau-ity  of  presentation,  the  justification  lias  been  broken  into  two  sections — the 

first  Uvj  Goographical  Information  System  and  the  second  si^^porting  the  additional  three  attorney  positions. 

I  •  Information  System  (CIS) 

Gi::  vin  incorfX)iatG  several  sources  of  data:  (1)  the  Census  Bureau  TIGIR  (Typographically  Integrated  Geographic  Dxoding  and  Referencing) 
fjlfj  f  xii  1  .-'r,  lor  geographic  ani  political  boundaries  arri  features;  (2)  the  1990  and  1980  Census  pcn^ation  data  for  the  entirety  of  not  only 
the  ]7  :q»hrifically  covered  by  Section  5  of  the  Voting  Rights  Act;  and,  (3)  data  sent  to  the  program  by  submitting  jurisdictions.  This 

data  win  tjc  ptxjcessed  and  optimized  to  select  only  those  features  required  by  the  program.  (It  is  necessary  to  note  that  the  napping  plotter 

rcrf>cl>id  in  th*2  1991  lAjriget  will  still  be  essential  and  will  be  GOfipatible  with  the  GtS.) 

t:¥.>  v.Ain/  Rights  Act  of  3965,  all  or  portiore  of  17  states,  which  include  911  counties,  and  the  cities,  school  jurisdictions  and  other 

ixjlitical  linit'i  Ukit  are  located  within  those  jurisdictions,  are  siAijoct  b(i  the  preclearance  requirement  of  Section  5,  42  U.S.C.  1973c.  Thus, 
within  ‘^jo.riaUy  ojrvered  jurisdictions,  no  change  in  'voting  practices  or  procedures  can  be  impleanented  until  the  jurisdiction  obtains  a 

dcH-risiv^t  i  nxn  the  Uniterd  States  District  Ojirt  for  the  District  of  Colurtoia,  or  from  the  Attorney  General  of  the  United  States,  that  the 
ch.'iT>3'2  lot  tvave  the  purpo©  >  and  will  not  have  the  effect  of  denying  or  abridging  the  ri^t  to  vote  on  eicxxunt  of  race,  color  or 

mri-ntx'rihip  in  a  minority  groip.  lt>  obtain  a  decision  from  the  Attorney  General,  a  jurisdiction  Bust  GAJa&it  a  request,  edong  with  all 

rvLotri-ary  wijij-iottijq  nviterials,  tra  the  Voting  prvTgram,  where  the  submission  is  analyzed  puraiant  to  the  applicable  legal  standards.  If  the 
Votirq  staff  rexxnnends  proclearanoe,  the  review  process  ends  in  the  Section.  If,  hcMsver,  the  staff  reocmends  that  an  objection  be 

ini^:]xsr..3J,  Uio  fijv\l  decision  is  made  by  the  Assisfant  Attorney  General  for  Civil  Ri^ts.  The  inplementation  of  the  CIS  is  essential,  in 
onlr:r  Go  r»:!t  Uie  nviniitory  60  day  processing  time  of  all  Section  5  SL±iiiission3,  given  the  substantial  workload  increases  anticipated. 

Fog  c,v.h  i^xJistrictirq  s^jimissicn,  the  analyst  will  need  to  look  at  a  thematic  Biap  of  the  proposed  district  and  perfoiii  both  vlaial  ard 

statistical  unilysis  chocks  of  the  plan.  Thus,  we  need  both  mapping  zuyd  analytical  capabilities  within  a  GIS.  Most  of  this  should  be 
auUjatxxj  Uvit  ly  selcctlrq  the  cortoct  option,  a  mp  of  the  jurisdiction,  color  coded  to  show  minority  populations  using  standard  colors, 
cjpixarc  Oil  the  s^.ruen.  Anotfer  menu  selection  shcxild  bring  ip  a  pop  ip  window  displaying  population  statistics  for  the  plan  and  other 
infotTr.it  I'l^i  iiY  Julijq  ckjviationc  from  the  ideal  of  the  districts.  The  zuvilyst  rust  be  eible  to  go  from  the  map  to  the  database  to  get 

inft  iTrtjuion  such  as  a  ]  ist  of  the  block  nutrbers  included  in  any  district,  or  other  needed  data,  and  have  it  displayed  along  with  the  map.  An 

c\;tifj<i  to  send  any  of  the  information  to  a  printer  or  a  file  is  also  required, 

To  aid  in  ck-iterminirq  the  racied  fairness  of  t3>e  submitted  plan,  in  TCuiy  instances,  the  aralyst  will  need  to  draw  alternative  plans.  The 
euialyst  rust  bo  able  to  cdiaiqe  district  boundaries  by  using  a  mouse  to  leisso  areas  to  be  included  in  or  deleted  from  a  district  or  by 

fjfdc'Ct jjrj  aixwj  by  or,  in  the  case  of  blocks,  by  block  ixfiter,  and  immodlately  viav  the  statistics  and  the  checks  on  the  new  plan. 

Ten  after  data  from  th»e  1980  Ceaisus  was  releasei,  the  program  r'erviewed  redistricting  plans  siiiiiittcd  under  Section  5  by  using  hand¬ 

held  dlcubjtois  bo  c.ii  the  black,  White  anl  total  populatiore  for  the  district  in  each  submitted  plan,  and  bo  recalculate  thoee  data  oach  of 
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the  irany  times  voting  district  bcundairy  lines  were  moved  to  Evaluate  the  racial  effect  of  alternative  districting  plains.  Moreover,  the 
alternative  districting  lines,  v4iicti  are  am  integral  part  of  the  Secticn  5  analysis,  ware  plotted  ty  hancl-<lrawing  the  lines  on  eK^ctate 
overlays,  and  tl^  hand-sliadij^  the  areas  to  designate  each  district  within  the  original  arxl  alternative  plans.  To  meet  this  cocplex  nonual 
prcosss,  a  significant  level  of  personnel  rescxjxes  v««Bte  real locatecV^tai led  to  this  function,  thus  jeopardizing  the  Division's  ability  to 
meet  their  total  mission  requirements. 

The  program  engaged  in  this  tiH»-<x)n6UBiing  process  for  the  redistricting  plans  that  were  among  the  2,931  sufcnissions  received  in  1982.  During 
1992  it  is  expected  that  there  will  be  6,000  submissions  undter  Section  5,  double  the  runber  received  10  years  ago.  This  sttetantial  workload 
increase  is  attributed  to  several  major  factors,  including:  (1)  the  election  cycle  was  different  in  the  19803  than  it  will  be  in  the  1990s, 
causing  all  911  ooverecS  jurisdictions  to  have  submitted  and  obtained  pteclearanoe  in  advance  of  the  primary  anl  Presidential  election.  This 
process  occurred  one  year  later  in  the  I980s~l982  and  1983,  respectively;  (2)  in  1992  many  electiore  will  be  held  by  district,  instead  of  at- 
large  as  in  1982;  and,  (3)  as  a  result  of  minority  groups  heiglitened  awetreness  of  the  voting  ric^ts  laws,  many  more  areas  are  volunteering 
chan^  by  jurisdiction.  If  the  recfjested  increases  are  not  provided  for  1992,  the  entire  attorney,  par^egal  and  specialist  staff  will  be 
.-ecpjired  nearly  full-time  for  the  analysis  of  redistricting  pleuTs  and  the  other  submissions  under  Section  5,  %rlth  the  result  that  the  program 
will  be  able  to  provide  only  a  minimal  defense  to  lawsuits  filed  against  the  Attorney  General,  and  will  be  severely  limited  in  its  ability  to 
initiate  new  offensive  cases  or  deteraine  \tiere  the  etssignoent  of  federal  observers  is  needed.  In  sumary,  these  resources  aue  essential  to 
eliminate  the  need  to  reallocate  Division  personnel  rescurces,  auTd  provide  a  thorough  as  well  as  quality  analysis  in  the  nandated  60  ctay 
processing  tine. 

In  order  to  fully  dociiaent  the  needs  of  the  Civil  Rights  Division  for  a  Geographic  Information  System  (CIS)  ard  to  determine  the  state  of  the 
art  in  GIS  technology,  the  Division  contracted  with  Network  Managanent  Incorporated  to  prepare  a  ftjnctional  requirements  analysis  ^u^d  a  fomal 
technology  assessment.  Based  on  the  information  contained  in  these  two  studies,  the  Division  Is  requestiny che  funding  nocessary  to  Irplement 
a  GIS  for  the  Voting  program  of  the  Civil  Ri<^Tts  Division. 

The  Functional  FtecMirements  Analysis  ^Decifies  the  tasks  or  functions  that  the  system  needs  to  perform  In  eisslsting  the  Voting  progr^n  to 
anali-ze  redistrictinj  plans  sufcuiitted  as  a  result  of  the  1990  Census.  Althou^  the  scope  of  this  cteojnent  was  not  limited  to  only  the  Voting 
Section,  at  this  time  v«  are  planning  to  inplesnent  the  system  for  that  section.  Among  the  most  notable  objectives  to  be  realized  frem  the 
system  are  the  following: 

-The  ability  to  handle  between  4,000  and  5,000  redistricting  plcins  for  to  80  users; 

-The  ability  to  provide  for  thorou^  analysis  of  plans  within  60  days  of  receipt; 

-The  ability  to  handle  a  massive  ameunt  of  census  data,  icapplng  files,  «uid  user-created  files;  and 

-Be  extrenely  *^JScr  friendly". 

The  Technology  Assessmait  Advisory  Rajort  has  also  been  ocDpletod  for  the  GTS  system  and  provides  a  ocnprehenslve  look  at  the  state-of-the-art 
in  GIS  hardware  and  software.  A  rating  systan  was  enployed  to  determine  the  best  system  design  to  aoconplLsh  the  objectives  outlined  in  the 
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FLmctioral  Requiranents  Analysis.  The  final  reoapmendation  of  tl-ie  report  lists  six  iaportant  benefits  that  can  be  realized  by  iJiplenentLng 
this  system  design: 


-A  inodular  design  to  permit  phased  iirplenentation; 

-Low  initial  project  costs; 

-HinimLim  derand  on  resources; 

-MinimLin  disruption  of  ongoing  operations; 

-Rapid  ijTplercntation  of  critical  applications;  and 
-Relatively  short  time  to  demonstrate  tangible  benefits. 


benefits 

The  progran-c  task  of  reviewing  all  of  these  proposed  redistricting  plans  within  the  60-day  mandate  is  enomous.  The  resources  raj-iested  here 
for  a  CIS  will  provide  the  pt^gram  with  a  state-of-the-art  oonputer  system  with  flexible  software  that  will  allow  the  evaluation  of  papulation 
patterre  within  the  spatial  context  of  political  and  geographic  boundeuries.  Analyses  will  include  examiratlon  of  the  proposed  district 
boundaries  with  respect  to  1990  concentrations  of  minority  populations  and  historical  electoral  patterns.  In  addition,  coBparisons  of 
proposals  to  existing  boundaries  as  well  as  the  evaluation  of  ^atemative  plans  wilJ  be  necessary.  This  will  require  a  redistricting  program 
which  allows  for  a  detailed,  interactive  demographic  study.  Aralyses  will  involve  r^iltiple  layers  of  information  which  can  be  display^ 
within  differoTt  types  of  geographic  areas  fe.o. .  state,  county,  city,  voting  district,  precinct,  blocks  within  tracts,  etc.,)  and  In  tatular 
format.  Thuje  a  geographical  infometion  system  with  bo^  moping  and  data  lunagenert,  euwilysis,  and  reporting  functions  will  be  needed  for 
the  Voting  program  to  meet  its  o^Jeratloreil  requirements  for  handling  a  redistricting  subsdssion  within  60  days.  The  CIS  edeo  will  increase 
the  speed  and  effectiveness  of  handling  other  sufrinissions  such  as  those  dealing  with  annexations,  changes  in  method  of  election,  etc.,  and 
will  have  a  significant  iupact  on  the  program's  ability  to  condjct  litigation,  as  well. 


II.  fittPthgy  positions 

An  increase  of  $165,000,  three  attorney  positioie  (one  GS-13  and  two  GS-14s) ,  and  one  workyear  for  the  Voting  Prograa.  These  rescuroGS  will 
enable  the  program  to  continue  its  vigorous  enforcement  of  Voting  Ri<5^ts  Act  requirements.  _ 

In  1992,  the  program  will  enter  an  ijmportant  new  phase  of  its  vigorous  enforcement  of  the  Voting  Ric^its  Act,  to  seek  cut  and  prevent,  throj^ 
ackainistrative  enforoaient,  from  among  additional  thousands  of  newly  adapted  redistricting  and  reapportionnents  those  that  have  the  rurporo  or 
effect  of  denying  or  abridging  the  voting  rights  of  racial  and  language  minority  grxxpe,  and  through  litigation  to  force  recalcitrart^  cities, 
counties  and  other  specially  covered  political  entities  to  sutndt  such  voting  changes  for  the  federal  adkuinistratlve  scrutiny  as  is  retfjired 
by  the  Voting  Rights  Act,  and  to  enjoin  the  use  of  such  practices  and  prooedures  which  are  found  to  be  discriminatory  in  states,  cities, 
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cjtJw’r  jvirisdictions  ojtsidte  of  the  specially  cxjvercd  jur i  -fJictions.  In  order  to  accoaplish  this  goed  in  1992,  given  the 
ofiri.ll at ive  efffx-t  of  the  incrooses  in  the  overall  number  of  new  voting  practices  and  procedures  that  will  be  Bcrutinized  by  the  program  under 
Scctiot-t  of  tho  Voting  Rights  Act  beginning  in  1991,  the  program  teiiporarily  will  be  required  to  shift  sore  of  its  resources  fratn  achieving 
irjciL'nrnlyil  incnwies  through  the  litigative  enforoesnent  of  the  Act,  to  the  administrative  enforcement  of  the  Act  euid  to  defendiiig  lawsuits 
r^X'kiig  juUciil  pa:clc.irrince  under  Section  5  of  th“  Act. 

llv-!  pnjijr.rii  tradit ioo.il ly  fias  noodod  to  balance  its  offensive  litigation  with  its  mandatory  responsibilities  under  the  special  provisiore  of 
Uio  Ruilits  Act.  Forenost  among  these  are  the  responsibilities  (1)  to  prevent,  threu^  objections  made  under  Section  5  of  the  Act,  tho 

uixi  <  f  di:x-rimimtotv  new  voting  practices  and  ptooeduies,  including  newly  adopted  methods  of  electing  state  and  local  legislative  officials, 
ij«i  'i5^;itic^ir,ifxit  plans,  and  {2)  to  defend  lawsuits,  inclvxling  Section  5  declaratory  judgement  actions  that  are  filed  after  the  Attorney 

j]  hf  .  intot  an  objection  uoier  Section  5  to  voting  changes  that  were  submitted  t-j  him.  As  the  number  of  voting  changes  required  to 

iTr/-  anri  ajvilyzol  under  Section  6  have  become  not  only  more  njmerous,  but  also  noticeably  more  oonplex  and  reqaixe  more 

I  i'-at.'ij  lo|3il  a/iilytiis,  so  too  has  the  trend  tc^varxl  factually  largt^r,  more  oorplex  litigation  under  Section  2  of  the  Voting  Rl^ts  Act 
c-i  .  ir  rj>i  elfjTnnts  of  proof  (xrtlined  by  the  Supreme  Court  in  IhorTTbiitth  v.  G inales  necessitate  expert  testimony  to  establish 

ot/jt  1 :  L  ici l ,  hi:;torical,  ajil  sociological  facts,  as  well  as  anecdotal  evidence  to  demonstrate  the  ijiportance  of  those  fzkcts. 

ih  IS,  at  t:v'  tir.?  Uvit  a  ixxitire  Section  2  dilution  lawsuit  is  filed,  the  program  now  niist  be  willing  bo  devote  at  leeist  three  attorneys  and 
ou',  tr)  t  ..o  j  nalo^ils  to  tlie  case  for  a  period  of  five  months,  and  to  expend  at  least  $10,000  for  expert  testimery.  In  addition,  since  most 
of  tj  a  p: t.  -f  1 1  inj  irtve-st igition  and  pcx.t-filing  document  disoevery  and  depositions  <\re  conducted  in  the  field,  travel  expenses  for  such  cases 
■xm  ,  cis  (]  j  fNvitime  costs  for  paralegal  workhours,  both  in  the  field  and  In  tJje  heme  offices.  In  addition,  the  G inales  elements  of  proof  are 
iwx^'irg  r.jn?  arri  ncm  loutinely  applied  in  declaratory  judgments  actions  under  Section  5  of  tho  Voting  Ri^^s  Act  because  such  cases  nearly 
rilway  :  irr.olv.j  a  claim  that  the  voting  practices  and  procedures  sou^t  to  be  precleared  by  the  court  are  dilutive  of  minorities’  voting 
1/  ti  ..'jPi-  AiKj--.'  tlx-  pnof  in  such  cases  requires  the  presentation  of  evidence  regarding  2kctivities  and  records  that  exist  only  in  the 
pLiiittiff  j'.risdiciiion  anl/or  the  capitol  of  the  state  in  which  the  jurisdiction  is  located,  the  travel  and  overtime  costs  attendant  to 
St  Aioii  b  di--r:laratoty  judjirtyit  cases  are  similar  to  the  expenses  required  by  Section  2  cases. 

lir> kr  ciiTUiit^t-anoeG,  rarfKstcd  workyear  eind  attendant  dollar  increeises  will  ^dlow  the  program  sufficient  resources  to  maintain  a 

vir|oiTAL>  litigitive  effort  while  sufxxissfully  pirsujj^  the  large  number  of  cases  filed  in  1991,  and  enhancing  its  focus  on  the  administrative 
rntci- i-rrnt  of  tlx*  Votin]  Ri«^ts  Ajt,  and  on  non-option.il  defensive  litigation  under  the  Act. 


IV-',-  fit-. 

An  in.M-.ire  of  thrci  attorixy  ^>sition3  and  $165,000  for  1992  will  allow  the  program  to  effectively  enforce  federal  civil  ri^ts  voting  laws 
joi  tin;  prr.ioA  minjrities'  ric;tit  to  vote.  Ihc  program’s  litigation  staff  will  be  able  to  continue  its  vigorous  enforcement  of  the  Voting 
/xt  in  a  w  1 1 -ha  1  anood  program  of  lawsuits  as  plaintiff,  plaint  iff- intervener  and  amicus  curiae  under  Sections  2  and  5  of  the  Voting 
Highr.ji  fj.-x .  'iiiis  Ut.igiticn  is  projectaJ  to  include  throe  actions  under  Section  2  of  the  Act  aimed  at  ^Khievlng  remedies  for  unlawful 
f rj of  nimrity  popilation  cxxcentrations  prior  to  the  major  1992  primary  and  run-off  elections.  In  addition,  the  voting  riq^its  of 
niu>ril:icn  will  cositirue  to  be  protected  through  the  assigiTrent  of  federal  observers  under  Section  8  of  the  Voting  Rights  Act  vherever  they 
.ur-  fami  to  U;  lioxiFvScUiy  to  mcjnltor  polling  place  procedures  when  persons  qualify  as  C£indidate8  for  office  from  newly  drawn  districts  that 
allow  mircL'ity  'xAcr^  a  fair  otTportunity  to  elect  persons  of  their  choice.  The  program  will  utilize  these  much  needed  attorneys  to 
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effectively  review  and  analyze  all  of  the  voting  changes  that  are  suinitted  to  the  Attorney  General,  with  the  result  that  objections  will  be 
interposed  to  all  voting  changes,  that  sibndtting  jurisdictions  have  not  shown,  are  without  a  discrluiinatory  purpose  and  effect. 


Schedule  of  Post  Inputs 
(Dollars  in  thclus^k^ds) 


Organization  Civil  Ric^ts  Division 


Decision  Unit  2CRr08  Voting 


Voting  Rights  Act 
Eliforoement 

Geographical 

Information 

Svsten  (GISl 

_ Ra^Jggt 

lipvel 

Positions  by  Type 

WY 

Arcunt 

Pos  WY  Amount 

_WY 

Amount 

Attorney 

m 

_3 

522 

Subtotal 

3 

1.5 

$77 

3 

1.5 

$77 

Personnel  Benefits 

22 

22 

Travel 

7 

7 

Rent,  Ocmunications  and  Utilities 

11 

11 

outer  Services 

24 

.  203 

227 

Supplies  ajtd  Printing 

4 

4 

Equipment 

-ti_i 

_2(3 

■t  1 1 

--^3 

Subtotal 

$88 

.  $976 

$1,064 

■ - 

— 

— 

-  -  - 

— 

— 

— 

Total 

3 

1,5 

$165 

.  $976 

3 

1.5 

$1,141* 

Voting  Rights  Act  (VPA)  -  An  incroeise  of  three  attorney  positions  and  $165,000  is  recjuested  for  enforcement  of  Federal  civil  rights  voting 
laws  to  protect  minorities'  right  to  vote. 

Geographical  Information  System  (CIS)  -  An  increase  of  $976,000  will  provide  the  progrzirj  with  resouroes  necessary  to  corplete  the 

aoguisition  of  state-of-the-art  technology  essential  for  tiirely  and  accurate  review  of  flection  5 
sJibTussions, 

*  Efcoes  not  reflect  the  $56,000  to  restore  pay  raise  absorptions. 
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civil  Ric^ts  Division 
Justification  of  Procfram  and  Perfonrancc 
Salaries  and  exoens^;  15-0128-0-1-752 

j/jTij-RaQqe  Tt)  recluoe  discrimination  in  erploynervt  by  state  and  local  gcTvemnental  units  and  federal  oontractors. 


To  develop  the  lei^l  principles  necessary  to  create  a  nationwide  climate  where  voluntary  cciTf:>l iance  with  laws  against  discrimirotory 
erployment  practices  can  be  eictiicved. 

To  secure  ooipl lance  with  Title  VII  thra^  litigation  eind  enforoeroent  of  consent  decrees  in  the  public  sector,  and  based  on  referrals  frcn 
the  niployBcnt  Opportunity  Ocumission  (EIXX)  eind  the  Office  of  Federal  Oontract  Oorpliemoe  programs  in  the  public  and  private  sector, 

retpertively;  participate  in  private  the  govemrent's  position  is  inpcrtant  to  the  development  of  case  law;  ensure  cwipliance  with 

existing  oc^t  <jtders  thrcur^  active  monitoring  and  enforcement  artivities;  and,  to  defend  the  const i tut iorality  anJ  lawfulne-G.s  of  federal 
agency  civil  ri*;^Tts  programs  that  ispact  tpcn  esrployment  and  minor ity/wometv'disadvantaged  businesses* 

To  issje  right- to-aie  notices  to  persons  have  filed  public  sector  ct^ges  with  the  EBOC. 

3:  Acotmplisfiaents  of  the  program  are  presented  below: 
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Item 

Agmcy  Refenals . 

Invest igativa  riatters  Received . 

cases  Ocnmenoed . 

Cases  Termirated . 

Ri^it-to-SiXi  Notice  Requests  Received. 

Ri^t-to-Sua  Notices  Issued . 

Decrees  Requiring  Monitoring . 

Decrees  ^ct.ively  Monitored . 

Decrees  Obiiained . . . 


The  program  has  two  major  enforcement  vehicles: 
braj^t  pirsuant  to  Section  706  of  Title  VIl  inv 
Equal  Eliployment  Opportunity  Ooeriission. 


1989 

1990 

19<a 

Base 

Charge 

Request 

Level 

97 

60 

70 

5 

75 

75 

18 

20 

25 

25 

. . . 

25 

10 

15 

15 

3 

18 

27 

45 

12 

10 

10 

30 

5 

35 

1,485 

1,500 

1,650 

1,650 

1,650 

1,474 

1,500 

1,500 

1,500 

1,500 

140 

150 

160 

160 

15 

175 

50 

50 

50 

50 

125 

175 

11 

15 

15 

15 

25 

40 

jlts  brought  pursuant  to  Section  707  of  Title  VII; 

and,  (2) 

suits 

Df  discrimination  tJ-at  have  been 

referred  to  the  program  by  the 
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Traditionally,  pattern  or  practice  investigations  and  litigation  have  oonsuned  tne  vast  uejority  of  the  program's  resc^oixes.  Ihere  has  been 
sixxjessful  litigation  with  aany  of  the  nation's  major  govermental  enployeins,  resulting  in  the  entry  of  ocxirt  oixiers.  The  eJ^tant  tourt  orders 
require  constant  monitoring  and  ccrplianoe  efforts.  Sctne  of  the  more  recent  orders  require,  at  Sta^  II,  the  identification  of  vi(,tijms  of  the 
enployer's  discrimination  and  the  fashioning  of  appropriate  itake-whole  i-elief.  Ftecently,  the  program  was  instnjwental  in  ototair>ijrig  awards  of 
sane  $13  million  in  hack-pay  to  identified  victims  and  in  securing  job  or  prorotional  opportunities  for  laitqe  numbers  of  victims. 

Recently,  the  program  resolved  four  major  pattern  or  piactice  cases  that  were  poised  for  lengthy  trials.  All  of  the  cases  vert:  filed  between 
1972  and  1974.  Three  cases  had  been  in  a  cccpliance  status  for  a  niarber  of  years,  having  earlier  been  settled  through  litigation  or  consent 
decree.  The  resolutions  in  these  cases  resulted  in  modifications  to  existing  court  orders,  and  generally  require  the  employer ^to  -engage  in 
the  development  of  job  related  selection  procedures  with  the  active  participation  of  the  program.  The  renaming  case,  involving  the  North 
Carolina  EM^ension  Service,  was  on  remand  from  the  Sqpreme  Court.  In  that  case,  a  consent  decree,  providing  in  excess  of  $500,000  in  back¬ 
pay,  was  agreed  to  on  the  eve  of  trial.  The  progi-am  will  continue  to  devote  sudostantial  resources  to  each  of  these  matters  for  the  r«xt 
several  years.  Additional  resources,  as  available,  will  be  allocated  to  the  investigation,  litigation  ard  enforcement  of  other  natters 
involving  a  pattern  or  practice  of  employment  discrimination. 

The  program  is  edso  responsible  for  handling  referrals  from  federal  agencies  under  Section  504  of  the  Rehabilitation  Act  of  1973,  and 
defending  federal  agencies  in  actions  that  challenge  their  a\ithority  to  enforce  laws  and  regilations  requiring  affimative  action  in 
employment  and  contracting.  The  program  suooessfully  prosecuted  a  Section  504  handicap  referral  froa  the  U.S.  Department  of  Agriculture, 
obtaining  $45,000  in  back-pay  entitlement.  The  program  is  defending  tie  Departments  of  Transportation,  Defense,  HUD,  and  labor  and  the 
EiTviromental  Protection  AgeiKy  in  several  challenges  to  their  enfotxsement  programfi.  There  is  no  choicae  but  to  defend  these  cases  and 
oonsegjently  they  have  a  priority  on  hmding  and  resources. 

Prior  to  1989,  EBOC  referred  to  the  program  a  significemt  rurber  of  individKial  charges  of  discrimination  that  substantially  had  not  received 
careful  scrutiny  by  that  agency.  The  result  was  a  lauge  nLrrber  of  referrals  but  very  few  that  merited  attention  by  this  progreiro.  Most  of 
these  referrals  were  rcutijiely  handled  by  the  issuance  of  a  ri<^  to  sue  letter  and  returning  the  file  to  EIXX. 

Beginning  In  appiroximately  1989,  EtXX:  referrals  began  to  decline  in  quantity  but  ijiprove  the  quality  of  the  underlying  complaints  and 
investigations  iopreved  substantially.  The  result  has  been  that  the  program  now  receives,  on  average,  five  referrals  a  month  to  investigate, 
of  vbich  approximately  four  are  meritorious  litigation  vehicles.  These  referrals  have  placed  increased  and  significant  demands  on  the 
program's  attorney  and  support  staff.  All  new  attorneys  assigned  to  the  program  now  receive  at  least  three  of  these  referrals  to  pursue  to  a 
conclusion.  On  average,  each  referral  requires  approximately  nine  months  to  resolve.  While  one  referral  is  not  a  full  time  undertaking, 
three  referrals  will  cxxxpy  a  substantied  portion  of  an  attorney's  time  over  the  oourse  of  a  year.  In  ^bddition,  a  nunber  of  these  referrals 
result  in  pattern  or  practice  suits  as  well  as  suits  seeking  relief  on  behalf  of  the  individjal  vbo  filed  the  charge.  Attorneys  zure  also 
assigned  to  work  on  one  or  more  large  pattern  or  practice  suits. 

In  the  area  of  test  ’validation,  the  program  continues  to  work  in  ocnjunction  with  test  development  experts  in  the  preparation  of  a  valid  entry 
level  examination  for  law  enforcement  positions.  In  addition,  irportant  entry  level  and  prcmotional  test  development  projects  for  fire 
departments  continue  in  San  Francisco,  Buffalo  zuid  New  Jersey. 
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Tbe  proqnsi's  rasponslbiUty  to  lonltor  decrees  has  ireiieasod  significantly  in  the  past  few  years.  Appraxisatoly  160  decrees  for  >*>i^  the 
reS«»iblllties  will  be  pendir^  at  the  begirhi,^  of  1992.  Until  1988,  tl» 
eacti  year  at  a  rate  vihich  far  eMoeeded  the  mirber  of  cases  in  which  decrees  were  dissolved.  EXie  to 
prioriti^e  its  oonplianoe  respore ib il it ies.  The  pttxpran  has  identified  the  50  decr^  which  ^ire  ^ 

its  resources  almost  exclusively  to  then.  The  reitainmj  100  decrees  receive  attention  only  when  an  apparent  violation  is  brcw^t  to  the 
program's  attention. 

Where  the  prcgrani  has  been  unable  to  secure  voluntary  oorplianoe  with  cwtstanding  decr^,  ia to  ^or^aent  Ings  h^  been 

initiated.  As  a  result,  the  progrran  has  ongoing  litigation  with  a  rumfcer  of  jurisdictions  includj^,  Blrming^an,  ,  , 

Mississippi,  and  the  State  of  Jet^.  Sii^tantial  resources  are  devoted  to  these  cases  as  they  involve  oceplicated  and  urportant  legal 
and  factual  issues. 
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PecUlcn  Unit  Funding  Ipvel  Rec^Jiranentg 

(Dolleirs  in  thousands) 


Organization 


DeciBion  Unit  2CRn5  EteloMwent  Litigation 


1  1989 

1 

1990 

1991  1 

_ 1992  _ 

1 

1 

Beise 

JLSS/Sl _ L 

■■Beajeg^igYgl _ 1 

rvyy  1  i  r-rpuTits 

1 

j 

Chanoe 

1  On.  ) 

Chanoe 

_L 

Qin.  1 

aXXSCT  ALmCRTIY 

1 

1 

1  $3,941 

1 

1 

1 

$4,341 

$4,532  1 

$263 

1  1 

[  1 

[  $4,795  1 

$560 

1 

1 

1 

$5,355  1 

OUTLAYS 

1  3,816 

1 

4,292 

4.495  1 

256 

1  4,751  1 

487 

1 

1 

5,238  1 

Afpropriated  Pasltioro 

1 

1  63 

1 

1 

1 

63 

63  1 

1  1 

1  63  1 

1  1 

12 

1 

75  1 

WoticyQars: 

1 

1 

1 

1  1 

1 

Full-Tije  PsTBancnt 

1  57 

1 

58 

57  ( 

1  57  1 

7 

1 

64  1 

Other 

1  _1 

1 

__1  1 

XJ-1 

1  _ 1  1 

. . , 

1 

_ 1  1 

SitAc^al 

1  58 

1 

59 

58  f 

1  58  t 

7 

1 

65  1 

Overt  Ijae/Hol  iday 

1  _1 

1 

__X  ( 

tx± 

1  _ 1_| 

SJ-M. 

1 

_ I  1 

Tttal 

(  59 

1 

1 

1 

60 

59  1 

1  59  1 

1  1 

7 

1 

1 

66  1 

ReiiixirBable: 

) 

) 

1 

1 

1 

1  1 

1  f 

1  1 

1 

1 

1 

PsHitiora 

1 

1  6 

1 

1 

6 

6  1 

1  1 

1  6  1 

1 

1 

6  1 

Worl^yearB: 

1 

1 

i  1 

1 

Full-tbr®  periMnent 

1  6 

1 

1 

_l _ 

1 

1 

1 

6 

6  1 

_ L 

1  6  1 

1  1 

1  1 

1 

1 

1 

-L 

6  1 
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TTie  progran  requests  an  increase  of  $560,000  in  1992.  Of  this  anount,  $54,000  is  for  fifty  percent  of  the  pay  raise  ahsort)ed  in'  1991  and  vill 
enable  the  progian  to  utilize  all  authorized  rre  workyears.  The  remaining  $506,000  prevides  for  an  increased  authorization  of  12  positions 
emd  six  workyears.  This  includes  eiq^  attorney  positions  (two  GS-11,  four  GS-12,  and  two  GS-13);  tw>  paralegals  (one  GS-7  and  one  GS-9); 
and,  two  secretaries  (one  GS-6  and  one  GS-7).  These  additioral  resouroes  will  be  used  to  conduct  and.suiDport  investigations  and  litlgativn  of 
natters  referred  to  the  program  Ir/  the  Equal  F^iploynent  Opportunity  Oomission  (EZXX:) ,  to  investigate  and  litigate  pattern  or  practice  cases, 
and  to  support  the  issuance  of  riq^’/t  to  sue  notices. 

As  currently  constituted,  the  progran's  attorney  and  paralegal  rescxxrces  are  oonnitted  fully  to  handling  the  active  litigation 
investigations  being  conAjcted  under  Sections  707  and  706  of  Title  VII,  the  litigation  involving  the  defense  of  other  federal  agencies  and,  to 
an  inadocfiate  degree,  investigating  xeferrals  from  the  £EXX:  and  to  monitoring  ccRplianoe  with  extant  decrees. 

The  program  now  receives  apprcndjaately  60  referrals  fraa  EEOC  each  year  and  anticipates  that  muter  to  increase  to  75  in  1992.  currently, 
there  are  insufficient  resources  to  investigate  nany  of  these  referrals.  Other  referrals  nay  not  be  pronptly  pursued  because  of  other  hiq^>er 
priority  cooftitnents.  The  program  attenpts  to  assign  approximately  three  EEOC  referrals  to  every  line  attor^.  In  addition,  these  attorneys 
are  expected  to  vork.  with  senior  trial  attorneys  on  one  or  more  oonplex  pattern  or  pattern  ceises.  Further,  as  their  case  load  permits,  the 
progran  has  assigned  mx  referrals  to  some  senior  trial  attorneys.  Even  with  this  level  of  effort,  a  significant  mater  of  fSX  referrals 
remain  unattended.  To  properly  handle  the  EEOC  referrals  and  the  pnogran's  remaining  litigation  and  investigatory  responsibilities,  an 
additional  ei^^  attorneys  are  regjired.  In  addition,  at  current  levels  the  program  is  unable  to  initiate  pattern  or  practice  investigations. 
The  adkditional  attorney  resouices  will  permit  the  investigation  of  these  ocsplex  natters. 

Currently,  the  ptogram  Is  raepcnsible  for  monitoring  150  court  orders.  At  the  currant  staffing  the  progi-ara  Is  able  to  monitor  a  smaill 

fraction  of  the  decrees,  and  esw  these  are  not  reviewed  as  thoroug^y  and  completely  as  is  desirable.  Not  only  will  additional  resouroes 
permit  the  effective  and  timely  processing  and  resolution  of  EEOC  referrals,  but  resouroes  will  beccne  available  for  eore  aggressive  and 
vigorous  enforcement  of  outstanding  court  orders. 

Recogtizing  the  increasing  size  of  the  program's  oci^lianoe  obligations  and  the  fact  that  nsny  ooepl lance  prcblonB  can  be  addressed  and 
resolved  more  effectively  tten  they  are  disoevered  in  a  timely  manner,  it  Is  ixperative  that  the  program  refine  and  ij^cv-ve  its  ocmgpl  lance 
monitoring  responsibilities.  Ixprtved  oonpllanoe  efforts  vrlli  be  advantageous  to  all  partis  involved  by  ensuring  that;  (a)  defendants  file 
repcM-ts  rac^arly  and  on  time;  (b)  reports  are  analyzed  prceptly;  (c)  the  progran  maintains  a  oontinulty  of  presence  with  the  defendants  that 
enhance  the  deferdant(8) '  overall  ocenitment  to  the  requirements  of  decrees;  and,  (d)  reports  are  oonplled  into  a  miform  format  that  allows 
cxmparLson  with  the  performance  of  cceparable  defendant  enployers  and  proopt  responses  to  inquiries  from  program  managers,  other  responsible 
officials  in  the  Division  and  Oongressional  inquiries. 

One  paralegal  is  oirrently  dsvoted,  on  a  full-time  basis,  to  coepllance  monitoring.  This  paralegal  has  aas>gmd  virtually  full  reeponslbility 
for  enforcement  of  approrxJmately  30  ooeplex  decrees  in  the  Detroit  2md  Chicago  suburbs.  Other  paralegals  and  attorneys  have  ocnpliance 
re^xnsibilities,  but  are  unable  to  devote  any  significant  amount  of  time  to  monitoring  because  of  the  press  of  active  litigation.  An 
increase  of  two  paralegals,  along  with  existirv;  staff,  will  allow  the  ptogiam  to  monitor  the  remaining  court  decrees  for  t^ich  it  is 
responsible. 
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rtdditicn  of  tvo  secretarial  pcasitions  will  provide  neoess^u^y  si^pport  to  the  additional  attorneys*  paralegals  and  to  the  ri^t-to-sue 
program.  Base  reGouix»  levels,  provide  an  inadequate  l»*vel  of  clerical  support.  Sinoe  the  prograa  is  litigation  oriented,  there  are  runercus 
court  filings  aird  correspondenoe  with  courts  or  counsel.  ITe  preparation  and  mailing  of  the^  doctnents  fails  exclusively  to  the  clerical 
staff.  Rirther,  the  progreun  frocyaently  has  large  mailings  that  require  extensive  secretarial  ss^jport.  This  only  adds  to  the  clerical  stafC^s 
r«7vci -ending  oonxspondcrioe  responsibility,  with  the  hundreds  of  individual  claimants  at  the  Sta^  II  level  who  cxnstantly  call  to  be 
intejvicr-'orl  for  a  status  \4xjUbe,  or  require  a  written  response  to  their  inquiries.  Finally,  the  clerical  staff  spends  considerable  time 
mKing  travel  arranrjGjnents  for  the  attorneys  and  peiralegals.  Given  all  of  these  responribilities,  the  program  is  always  without  adeqaate 
clerical  support  to  perform  routine  functions.  It  is  neoess^u^/  to  add  two  clerical  positions  to  prwide  a  minimal  o^^rt  level.  Finally, 
ti>e  clerical  positions  sought  here  will  prcwide  support  in  the  prooessing  of  certified  mail  receipts  and  the  issuance  of  1,600  ri<^t-to-sue 
letters  each  year. 

its 

ptrqraro  js  rrsponsible  for  enforcing  federzd  laws  and  regulations  that  prohibit  esployment  discrimination  based  qxn  raoe,  color,  sex, 
ivligion,  national  origin  and  handicap.  In  order  to  provide  eqjial  caplcfyinent  opportunity  to  all  Americans  based  upon  their  ability  to  perfon 
the  (tnrl  not  the  color  of  their  skin  or  their  gender,  it  is  absolutely  essential  that  the  program  be  adeqjatnly  staffed.  Ibe  pcxxgram,  at 
U>e  hx'.e  furtlini  level,  is  unable  to  meet  workload  requiranents  of  referrals  from  the  EZXX  auid  to  enforoe  c  >>a<;ely  existing  oourt  otderf., 
l>plcr/ers  have  no  incentive  to  voluntaxily  resolve  allegations  of  discrimination,  if  they  know  that  the  likelihood  of  an  enforcement  actiai  is 
iwsjto.  Tlius,  for  exaaiple,  EBOC  will  have  a  more  difficult  time  csbtaining  settlement  agreements  when  it  investigates  charges  of 
di'-.vjrininxtion,  if  there  is  no  viable  threat  that  the  Departinent  of  Justice  will  file  suit  ipon  referral.  Similarly,  enployers  who  have 
with  the  program  are  less  likely  to  meet  their  obligations  if  they  know  that  close  monitoring  and  enforcement  are  remote. 

I^coent  decisions  of  the  Supreme  Oourt  place  greater  responsibilities  on  the  program  to  enforce  the  nation's  anti-<liscrijidnaticn  laws.  Hany 
cinplor/nrrjt  cases  are  factually  cotpLex,  require  a  groat  deal  of  expertise  in  the  law,  and  are  expenslvu  to  prosecajte.  Thus,  the  ability  to 
vintiioate  rTiploymont  rights  is  beyond  the  veist  majority  of  potential  plaintiffs  emd  their  atlomeys.  The  program  Bust  assune  this 
resiJorv>ibil  it/  ai^  it  is  tioing  go  through  the  EEOC  referral  program.  If  suit  is  wzurtanbod  based  tpon  the  program's  assessment  of  the  EBOC 
refciral  fheji  it  stiould  be  filed,  otherwise,  the  charging  party  will  be  without  a  remedy.  The  addition  of  ei<^t  attorneys,  tvo  peuralegala, 
aikl  two  clericals  will  er«ble  the  program  to  fulfill  its  responsibilities. 

The  increa^jc-s  tTjquested  here  will  provide  the  program  with  resources  neoesseiry  to  oontinue  and  inpreve  its  vigorcus  enforcoment  of  Title  VII 
anl,  at  tlifj  saiic  time,  meet  caoplianoe  monitoring  responsibilities.  Without  the  benefit  of  resouroes  to  meet  ocnpllanoe  responsibilities, 
doftniints  art!  potential  defendants  have  little  incentive  to  oocply  voluntarily  with  their  lawful  obligations.  EJiforcement  of  existing 
ckjcrc-os  is  a  prophylactic  measure  that  discourages  future  violations. 
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schedule  of  QPgt  InpMtg 

(Dollars  in  thousands) 


Or^^anization  j 


Decision  Unit  , 


Rositions  by  Type 

fes 

Amount 

Attorney 

8 

4.0 

$153 

leralegal  specialists 

2 

1.0 

24 

Clerical  (Secretaries) 

_2 

JoO 

Subtotal 

12 

6.0 

$197 

Rersomel  Benefits 

60 

Travel 

20 

Rent,  Oonraunicatlons  and  Utilities 

43 

Othar  Services 

79 

Sillies  and  Printing 

21 

Equipment 

a_i_t 

t  .t «. 

Subtotal 

... 

$309 

Total 

$506* 

Description  of  Oxt  liwKita 

fSX  Referral  Progrzo#  -  An  increase  of  12  positions  and  $506,000  is  requested  to  permit  the  effective  and  timely  prooessinq  and  resolution 
of  EEOC  teferralB  as  well  as  allow  for  more  aggressive  and  vigorous  enfcroeraent  of  outstanding  oourt  orders. 

*  Does  not  reflect  the  $54,000  request  to  restore  pay  raise  absorptions. 
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C;yj,LRiqtitg  Jiviaign 
Justificaticn  of  Procrraa  and  Perfornance 
Salaries  ^^nd  expenses;  15H3128-0-I->752 


Lora-Raroe  Goal;  lb  achieve  ooreistent  and  effective  enforcement  of  various  laws  and  regulations  prohibiting  diOTiminatory  practices  in 
public  acxxrrodatiore  and  public  services,  federal  prograra,  and  federally  assisted  prograras;  maximize  and  ooordiMte  the  use  of  fede^, 
state,  arri  local  civil  ri<^ts  enforcement  and  technic^a  assistance  resources;  and  minimize  the  oDsts  associated  with  federal  civil  rights 
pregrams  while  maintaining  the  level  of  responsiveness  to  citizens  who  feel  that  their  civil  ri^ts  have  been  violated. 

Major  Objectives; 

lb  rnforce  regulation  iirplementing  Titles  II  and  III  of  the  Americans  with  Disabilities  Act  (ADA)  by  investigating  ooiplaints,  oonductirg 
compliauxe  reviews,  euid  managing  a  litigation  program  and  to  coordinate  the  enforcement  progr’ams  of  other  federal  agencies  with  ADA 
responsibilities. 

lb  coordinate  the  gcverrirent-wide  ADA  technical  assistance  program  and  to  provide  technical  aissistance  to  entities  covered  and  persons 
protected  under  Titles  II  ani  III  of  tiie  ADA. 

TXt  manage  a  prcgiara  to  certify  state  and  local  building  codes  that  meet  or  exceed  federal  minirnm  accessibility  retjiirements. 

IN)  maintain  continuing  oversi(^t  and  control  of  all  Executive  agencies  covered  by  Executive  Order  12250  and  liaison  with  other  Department 
o :ganizatiof«  and  other  federal  agencies  involved  in  civil  ri^ts  litigation. 

T3  review,  evaduate  and  mmitor,  on  an  anrual  basis,  inplementation  plans  submitted  by  ESoecutive  agencies;  review  proposals  or  final  agency 
ragulations  or  substantive  amendments  to  existing  regLdations  piomilgated  under  statutes  subject  to  the  Qoecutive  Order;  a;^,  provi« 
ej  lifiarvTo  in  the  form  of  prototype  regulations  for  ijplementation  of  Section  504  of  the  Rehabilitation  Act  of  1973,  as  amended,  as  it  conoerre 
faderally  conducted  programs. 

T3  provide  staff  stpport  to  the  Assistant  Attorney  General  for  Civil  Ri<^tG  eis  Chairman  of  the  Interagency  Cbonlinatirg  Council  and  as  a 
maiber  of  the  Arrhltec^ural  and  Transportation  Barriers  corplianoe  Board. 

Tj  provide  assistance  to  Departmental  organizations  as  well  as  other  federal  agencies  to  enable  them  to  implement  the  regji cements  of  Section 
5)4  regulations  covering  their  programs  and  activities. 

TV)  provide  sepport  to  the  Office  of  the  Solicitor  General,  the  Civil  Division,  and  other  federal  agencies  in  various  lawsui^-s  %hich  includes 
piovidlng  advice  on  the  strategy  of  a  case  or  on  particular  motions  or  briefs,  writing  pleadings  and  affidavits,  preparing  lourt  rec^iested 
status  reports,  arewering  interroga\^ories,  and  furnishing  testimony. 
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Base  Pnxni-ara  Description: 


Tbe  Ooonlination  and  Review  program  enforces  regulations  ^lementlng  Titles  II  and  III  of  the  Americans  with  Disabilities  Act  (ADA) .  These 
Titles  prohibit  discrimination  against  indivicKials  with  disabilities  in  public  aoocnmodations  and  tl»  receipt  of  public  services.  The 
ret^atlons  affect  millions  of  entities  including  privately  operated  entities  prwiding  public  acxxxnmodations  and  state  and  local  govemnent 
units  that  provide  public  services.  The  program  is  responsible  for  both  the  coordination  of  eKkicinistrative  enforoement  by  other  agencies,  and 
for  the  Department's  own  enforoenent  program.  EhforxoGsnent  of  the  ADA  requires  the  program  to  perform  ocoplaint  invcsstlgations  and  ocrplianoe 
reviews.  In  addition,  the  program  is  responsible  for  managing  litigation  under  Titles  II  and  III  as  well  as  Title  I  cases  referred  by  the 
Equal  Eitploynent  Opportunity  Ooraiission.  As  part  of  its  enforcement  ac:tivities,  tl)e  program  is  also  responsible  for  certification  of  state 
ard  local  building  codes  to  eissure  that  all  buildings  with  public  acxess  iteet  or  exoo^  the  ADA's  mininuo  accessibility  standards. 

The  program  is  also  responsible  for  coordinating  the  government-wide  technical  assistance  program  nandated  by  the  ADA.  The  program  worlcs  with 
other  federal  agencies  that  have  responsibilities  under  the  ADA  to  ensure  that  all  agency  technical  assistance  programs  preside  consistent  and 
accurate  infontation  bo  covered  entities. 

Technical  assistance  Is  also  provided  to  millions  of  entities  affected  by  Titles  II  and  III  of  the  ADA.  Technical  eissistancs  is  delivered 
directly  Iff  program  staff  and  indirectly  throu^  third  parties  acting  under  grants  and  contracts  n»naged  by  the  program.  Technical  eussistanoe 
includes  training,  infomation  dissemination,  the  operation  of  a  telephone  information  line,  the  production  of  technical  manuals,  and  the 
provision  of  solutions  to  specific  ooBplianoe  problems. 

The  pixigi-am  ensures  that  all  federal  Executive  agencies  effectively  and  consistently  inplenent  the  nondiscrimination  provisions  of  fede:ral 
grant  statutes  prohibiting  discrimiration  on  the  basis  of  race,  color,  na^'ion  origin,  handicap,  religion,  or  sex.  Under  E^cecutive  Ordej* 

12250,  the  program  undertaXes  a  diverse  array  of  regilatoty  and  ackLinistrative  initiatives.  The  program  reviews  all  new  civil  riq^its 
relations  for  cxxvistefXY,  adequacy,  and  clari^;  assists  agencies  on  new  civil  ri^tts  plans;  offers  agencies  training  and  technical 
assistance  to  inprove  their  civil  ric^ita  enforxoement  prooedores  and  programs  as  veil  as  outreach  programs;  and,  promotes  iriteragency 
information  eheuring  and  exxperation. 

Sipport  is  provided  to  the  Office  of  the  rolicitor  General,  the  Civil  Division  and  other  federal  agencies  in  variousu lawsuits.  This 
assistance  includes  providing  advice  on  the  strategy  of  a  case  or  on  paurticular  motions  or  briefs,  writing  pleadings  ^u^d  affidavits,  preparing 
court  requested  status  reports,  answering  interrogatories,  and  Dimishing  testimony. 

AooOBPlishments  and  Woricload;  Accrmplishnents  of  the  Ooordination  and  Review  program  are  presented  in  the  following  table: 
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1292 


Itoi 

I9S9 

1990 

i991 

Change 

Base 

Q}me 

Request 
Igvgl  ■ 

Litigation 

Cases  Initiated .  . 

180 

180 

CCrplaints: 

Ocrplaints  Rooeived . 

200 

200 

Invicst igations  Initiated . 

125 

125 

Oxplaints  Closed . 

25 

25 

COK^l  ianoe  Reviews: 

Reviews  Initiated . 

15 

15 

Reviews  Ocnpletod . 

5 

5 

Agroprents  Monitored . 

5 

5 

Standards  Oertif  ication: 

Raqufjsts  Ftooeived. .  . . 

200 

200 

Recfjests  Processed . 

200 

200 

Retjjests  Approved . 

100 

100 

Technical  Assistance: 

Projects  Initiated . 

0 

2,800 

2,800 

8,400 

11,200 

Cwerod  thtities  Receiving  Asaistanoe . 

250 

78,500 

78,500 

129,500 

206,000 

Individuals  Raoeiving  Assistance . 

600 

8,400 

8,400 

25,200 

33,600 

[jocunents  Distributed . 

30,000 

350,000 

350,000 

150,000 

500,000 

E>»xitive  Order  12250  ^rtivities: 

Non-  rogjlatory  Doousents  Generated . 

294 

295 

323 

32 

355 

200 

200 

Responses  to  Citizens  and  IXJolic  Officials . 

224 

246 

271 

27 

298 

298 

Oorjuments  Reviewed  as  Pai-t  of  Special  Projects . 

211 

200 

220 

24 

244 

244 

Reviews  Oondjcted  of  Agency  Pixjyaas . 

24 

28 

36 

4 

40 

40 

^legation  Aqreeaents  Developed  and  Isplemented . 

2 

4 

4 

4 

4 

litigation  DoouDenta  Prepared  and  Reviewed . 

797 

965 

1,061 

104 

1,165 

1,165 

Rogjiations  Reviewed . 

73 

15 

20 

20 

20 

Ttw  worVJoftd  statistics  are  based  on  the  program’s  aoocBf)Usbm«irrts  for  1989.  The  data  for  1990  are  based  cn  the  first  ten  months  of  the  year, 
with  the  ACA  enaK:tjed  in  the  last  sorith  of  that  period  (July  26,  1990). 
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TTie  vrorUoad  factors  for  the  E.O.  122SO  activities  have  been  revised  to  note  accurately  reflect  the  progran's  activities.  •’Non-neqMlatory 
Docmsnts  Generated"  was  refined.  Special  projects  (e.g. .  handling  Office  of  Revenue  Sharing  (CRS)  oosplaints,  docunents  reviewed  and 

generated  as  part  of  the  progran's  efforts  to  assist  other  federal  agencies  iiplevcnt  Section  504  regul.aticns  affecting  their  ys-ogiawB  and 

activities)  are  lif^ted  under  "Doojnents  Reviewed  as  Part  of  Special  Projects."  In  addition,  Itens  requiring  only  cursory  attention  by  the 
prograitt  are  no  longer  counted. 

In  the  first  ten  inonths  of  1990,  the  piogtaa  reviewed  the  civil  ri<5^ts  plans  and  statistical  reports  of  26  agencies  and  received  eleven 
regulations  for  review  2md  onmient.  The  regulations  that  have  been  reviewed  have  been  ujor  regulations  that  hove  raised  unusually  ooplex 
and  difficult  issjes.  A  project  to  process  ocnplaints  and  oonplianoe  revi«»s,  that  rorained  unresolved  t^ien  CRS  ceased  operations, 
continued  and  the  prograii  is  reviewing  115  such  ocrplaints  and  oorpliance  reviews.  Under  an  agreenent  with  the  National  Institute  of 
Oortections  (NIC)  the  progran  initiated,  in  Ftarct)  1990,  a  project  to  investigate  oouplaints  referred  frcn  KIC  and  has  received  39,  responded 
to  26,  and  closed  three  oonplaints. 

Throughout  the  year  the  prograa  has  initiated  a  variety  of  major  activities  to  meet  the  Department's  responsibilities  urder  the  ADA.  The 
progrOT  has  begtsi  to  develop  the  ocmplex  regulations  ijiplianenting  Titles  II  £UTd  III  of  the  ADA  and  has  also  bogj^  work  on  the  gcvcrrment-wide 
tectviical  assistance  plan  required  ty  the  ADA.  In  addition,  the  program  has  begin  to  ptwide  technical  assistance  to  entities  covered  and 

individuals  protected,  bls  well  as  other  federal  agencies  and  the  general  public.  FOr  exanpile,  technical  2iS8istanoe  docunents  have  been 
developed  and  are  being  disseanimtod,  and  an  ADA  telephone  infoimation  line  is  in  operation. 

The  program  anticipates  providing  technical  assistance  to  an  estimated  250  entities  exvered  by  the  ADA  and  600  individuals  protected  by  the 
ADA,  in  addition  to  distributing  30,000  technical  assistance  docunents.  The  progran  will  also  make  sitetantiad  progress  on  the  developnent  of 
regulations  iaplonenting  Titles  II  and  III. 
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(Dollars  in 


EUDGirr  ALTITCRm 

1 

1  $2,528 

1 

1 

$2,776 

OTTLAYS 

1  2, <72 

1 

2,746 

Appropriated  RDsiticns 

1 

!  79 

1 

) 

1 

1 

39 

Vtorkyears: 

Fall-Tine  Remanent 

) 

i 

1  35 

1 

1 

1 

36 

Other 

1  _1 

1 

Subtotal 

1  36 

1 

37 

Overt  In^/Hol  iday 

1  .1.1-1 

1 

. .  ■ 

Ittal 

1  36 

1 

1 

1 

37 

.i. 


Reflects  a  one  position  radjction  for  A-76  naragement  savings. 
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42-569 


Prunrara  Chames 


O 

I 
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In  order  for  the  program  to  ire^  its  responsibilities  associated  with  the  AM,  an  increase  of  $13,676,000  is  requested,  mis  resouroe  level 
includes  an  increase  of  positions,  29  woricyears  and  $3,676,000.  The  raMining  $10,000,000  will  provide  the  program  with  resouroes 
necessary  to  render  tedy^ical  assistance  consistent  with  the  AM.  In  addition,  $39,000  is  requested  to  offset  the  fifty  percent  pay  raise 
abGortxsd  in  1991,  and  will  enable  the  program  to  utilize  all  authorized  FTC  woricyears. 


Lit  jciation 


The  program  requests  an  increased  authorization  of  25  positions,  13  woricyears  and  $1,435,000.  mis  includes  eiq^iteen  attorney  positions  (2 
Level  I  SES,  5  CS/CM-lSs,  J  GS-14S,  2  GS-l3s,  2  GS-12S,  and  4  GS-lls)  and  seven  paralegals  (1  GS-12,  2  CS-llfl  and  4  GS-9s) .  These  additioml 
rescurocs  will  be  used  to  de^'elc:p  a  litigaticn  strategy  and  initiate  litigation  with  respect  to  ADA's  cxverage  of  public  eKxxDranodaticrB .  The 
AM  airtJx>rizes  the  Attorney  General  to  bring  civil  aertions  against  entities  covered  by  its  public  acryitwndations  prcvisicx'is  in  pattern  or 
practice  cases  or  cases  of  generel  public  bportanoe.  Given  the  large  number  of  entities  ocverod  (approximately  3.9  million  enterprises),  ^t^d 
the  fact  that  mcnrt  of  these  entities  being  sLfcjected  to  disability  nondiscrimination  requiierents  for  the  first  time,  the  potential  for 
worthwhile  lawsuits  is  iiimense.  These  rescuroes  will  also  be  used  for  joint  actions  with  the  Equal  Elrployment  Opportunity  COtwiission  (EBOC) 
to  enforoe  the  erplcyment  provisions  of  the  AM  in  aooordanae  with  the  raredies  and  procedures  ani^ilable  under  title  VII  of  the  Civil  Wq^ts 
Act  of  1964  and  to  handle  rpferrcils  fren  Federal  agencies  that  aire  unable  to  achieve  voluntary  resolution  of  ocnplaints  of  discrimination  by 
entities  of  State  and  local  goverrrcnts. 

State  apd,  local  Gevenr^ent  Cteeratlcns  Ehforoerent  Coordination  and  Ccrplaint  Investigations 

The  program  retfjests  an  increase  of  10  positions,  5  workyears  and  $594,000.  This  includes  one  SES  lovel  I  Program  Officer,  one  GS/GK-15 
prexpara  specialist,  one  GS/OI-IS  attorney,  five  general  investigators  (3  GS-14s  and  2  GS-13s) ,  and  two  secretarieo  (1  GB-6  and  1  GS-7).  These 
additional  rescuroes  will  be  used  to  coordinate  the  enforoement  activities  of  other  agencies  that  previde  fijvincial  assistance  to  State  and 
local  goverrments  emd  to  carry  cut  Justioe's  cwn  onrplaint  investigation  duties  with  respect  to  State  and  local  Judicial  systens,  law 
enforoeroent  agencies,  end  taans  and  cunicipaiities.  Thie  AM  provides  that  ocnplaints  relating  to  State  and  loczd  goverreient  servioee  shall  be 
processed  in  aooortfanoe  with  the  remedies,  procedures,  and  rights  set  forth  in  section  505  of  the  Rehabilitation  Act  of  1973.  The  DeportiWTt 
rtust  assign  and  coordinate  re^xnsibility  for  the  investigation  and  resolution  of  ocrplaints  to  the  appropriate  Federal  agencies.  In 
addition,  the  Department  is  responsible  for  investigating  ocnplaints  against  such  agencies  as  law  enforcement  agencies  that  generally  do  not 
receive  financial  assistance  fren  other  Federal  agencies. 

tM3lig_AcQdnitpclations  Qoiplaint ^Investigations  and  Oarpliaroe  Reviews 

The  program  recfjests  an  increase  of  6  positions,  3  workyears  and  $380,000.  This  Lnc)udes  one  GS/CJ4-15  program  manager  and  five  general 
investigators  (2  GS-143  and  3  GS-l3s).  These  additional  resources  will  be  used  to  investigate  ^aleged  violations  of  Title  III  of  the  AM  and 
to  undertake  periodic  ooeplianoe  reviews  of  entities  oevered  under  this  Title.  Bocavtse  the  universe  of  public  aoocfaaodations  is  so  large  (3.9 
million  enterprises)  the  pctonti£d.  burden  investigating  ocrplaints  and  performing  ocrplianoes  reviews  is  enormous.  These  resources  will 
enable  the  program  to  establish  only  a  mininul  enforcement  mechanism. 
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Att9mgy..<?^rTW?l  QMtiticfltign  gg  Aggeggjbilto  Qodgg 

The  piogian  requests  an  Increase  of  $931,000.  Of  this  amount,  $706,000  will  stfiport  12  positions  and  6  workyears.  This  includes  one  GS/CH-14 
program  nenager,  two  GS/CM-15  attorneys,  seven  program  specialists  (4  GS-14s  and  3  GS-13s) ,  and  two  GS-7  secretaries.  The  renaining  $225,000 
will  be  used  by  the  piugi-aa  to  conduct  ten  public  hearing.  These  additional  resources  will  be  used  to  respond  to  petitions  ty  State  and 
local  gowernments  for  the  Attorney  Ceneral  to  certify  that  State  ^u^d  local  building  codes  meet  or  exceed  the  miniBU*  ADA  accessibility 
requirements.  Oertification  will  require  analysis  of  extremely  oonplex  ^k^d  technical  noterial  and  ins^olves  holding  public  hearings  before 
certification  can  be  granted.  Because  there  eue  thousands  of  jurisdictions  that  could  petition  the  Department  for  oertification,  si^ificant 
resources  ^ure  needed  to  begin  to  address  this  responsibility. 


The  program  requests  an  incxeaiie  of  $10,336,000.  Of  this  amount,  $336,000  will  si^iport  5  positions  and  2  workyoeurs  (two  GS/Qi-15  program 
Ranagers  and  three  GS-14  program  specialists).  The  renaining  $10  mlllicn  will  provide  for  technical  eissistanoe  grants  and  oontracts.  These 
additional  resources  will  be  ussed  to  continue  and  expand  the  Department's  ADA  technical  assistance  activities  begun  in  fiscal  years  1990  and 
1991  ^u^d  cjontinue  to  coordinate  the  gcvemaent'Wide  technical  assistance  effort.  The  program  officers  and  specialists  (along  with  other 
existing  resources)  will  be  used  to  manage  the  technical  assistance  contract  and  grant  program.  The  $10  million  will  be  used  to  fiari  a 
variety  of  technical  assistance  projects  aimed  at  covered  entities  and  disabled  persons.  The  ADA  requires  the  Attorney  General  to  provide 
technical  assistance  relating  to  public  employment,  State  and  local  govemnent  operations  (other  than  transportation),  arxl  ixhlic 
accCTTiTcdations  and  oormercial  facilities.  This  level  of  resources  is  required  to  mount  an  effective  ongoing  program  of  technical  assistance, 
given  the  extraordinary  rurber  of  individuals  and  entities  affected  by  the  ADA's  requirements. 


Benefits 

The  requested  resource  level  will  enable  the  prcgram  to  adWrees  ADA  responsibilities  in  the  follcwing  areas: 

Litigation:  180  ADA  laweiiits  will  be  initiated. 

Oorplaint  invastigations:  125  invest igatians  will  be  initiated. 

Ocnpliance  reviews:  15  cocptehensive  revieMi  will  be  initiated  and  5  cxirpleted. 

State  ard  local  building  code  certification r  200  requests  for  oertification  will  be  accepted  and  100  oarpleted. 

Thct^iical  assistance:  129,500  additional  ooveied  entities  ard  over  25,000  additional  individuals  will  receive  assistance,  over  8,000  technical 
assistance  projects  will  be  initiated,  ard  150,000  technical  assistarxe  doccinerits  distributed. 
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Schedule  of  Cost  It  puts 
(Dollars  in  thousands) 


Organization  Civil 


Decision  Unit  . 


Request  Level 


ftasitions  hy  Typi? 

£qs 

_w 

ArnaaTt 

Attorney 

21 

11 

$561 

Program  Specialists 

16 

8 

456 

Paralegal  Specialists 

7 

5 

105 

General  Investigators 

10 

4 

249 

Clerical  (Seci\ftaries) 

45 

Subtotal 

58 

30 

$1,416 

Ffersomel  Benefits 

406 

Travel 

344 

Rent,  OcRBiinicatioris  and  Utilities 

435 

Other  Servicsw 

10,593 

Su|Dplies  and  Printing 

87 

Equipnent 

. m 

Subtotal 

$12,260 

Total 

30~ 

$13,676* 

Anaricars  witii  Disabilities  Act  of  1990  (Am)  -  Of  the  increased  resouroes  requested  here,  $3,451,000  will  snaport  the  58  positions 

requested;  $225,000  will  provide  sufficient  funds  to  oonduct  pL±>lic  hearings  on  ADA 
regulations;  and,  $10,000,000  will  be  avail£d:>le  for  technical  assistance  grants  and 
contracts. 


♦  Does  not  reflect  the  $39,000  request  to  restore  pay  raise  absorptions. 
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gJ>yl3L  jUght^LPlYlgigp 
syuatiflsaticn  of  Prom  anU^onmoe 
Sfllwrigg  and-«tt?en9esj_  1&-Q128-0-1Q752 
HcwijH  and^lvU  E^orapent  -  2CKri7 


Long-Range  Goal;  To  eliminate  a  sl^vlf leant  portion  of  the  Illegal  diecriminatlcn  in  housing  opportunities  and  credit  transactiora  related 
thereto;  to  elmintte  a  si^ficant  portion  of  the  illegal  discrimination  in  places  of  public  aoexamodation;  secure  general  oonplianoe  with 
the  Bgual  Credit  Opportmity  Act  (BOOA)  and  its  ixplenenting  relations;  and,  secure  general  ocuplianoe  with  federal  statutes  requiring 
noiWscriMination  in  the  prevision  of  aunicipal  sexvioes. 

Halor  Oriectives; 

lb  investigate  oospllanoe  with  and  initiate  litigation  to  enforce  the  Fair  Housing  Vrt  and  the  BOCA,  monitor  final  court  orders  resulting 
fro*  such  suits,  aiid  seva  for  conteept  of  court  or  other  relief  %here  the  facts  warrant. 


Tb  initiate  lltigat.ion,  upon  referral  fro*  the  Department  of  Horsing  and  Ihten  Oevelopnent  (HUD),  to  remedy  local  gcverrmient  bodies' 
nonocepliance  with  ^hcir  housing- related  obligations  under  the  1974  Housing  etnd  comity  Developnent  Act. 

Tb  ocMBunicate  equal  housing  and  equal  credit  opportunity  infomation  to  the  pihllc  by  liaison  with  federal,  state  and  local  enforcenent 
agencies. 

lb  investigate  (xspli&noe  with  and  initiate  litigation  to  enfoncs  the  previsions  of  Title  II  of  the  Civil  Riq^its  Act  of  1964  relating  to 
public  aooesnodatione. 

AoocBOli^MBnt^  And  Workload;  Axscupl Lsbrnents  of  the  pxxqian  are  presented  below: 


lisa 

natters  Received . 

Investigations  Conducted.. 

Matters  Closed, . 

Cases  Piled . 

cases  Closed . 

Judgpaents/Decrees  CX^tained 


1992 

Base 


1989 

1920 

1221 

Oansw 

LSYfil 

305 

400 

500 

150 

650 

101 

150 

250 

100 

350 

42 

75 

175 

25 

200 

35 

50 

150 

100 

250 

15 

35 

40 

10 

50 

17 

25 

75 

25 

100 

The  niBher  of  esses  filed  in  1989  increased  sl<^ficantly  bscauee  of  the  nsw  eni'orcnmnt  rseponsibllitios  asexmed  ty  the  progies  as  a  rsAilt 
of  the  pair  Housing  ABsndnnts  Act  of  1988,  which  bocas*  effective  on  March  12,  1969,  This  now  law  significantly  increases  the  authority  of 
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the  proqran  to  cxjrtot  unlawful  hcusing  discriAination.  It  rec^^iires  the  program  to  initiate  new  cases  vrfiich  ocne  to  it  as  a  result  of  HUD 
authorizations  to  seek  prca^  judicial  action  as  well  as  tlie  federal  ocurt  election  option  in  the  HUD  enforcawnt  schane.  The  Division  has  no 
pnooecutcrial  discretion  with  respect  to  these  cases.  The  new  law  also  significanUy  expands  the  enforoenent  authority  of  the  program  by  (1) 
prohibiting,  for  the  first  tl»e,  discrijtination  against  families  with  children  and  agair^  handicapped  persoro,  and  (2)  authorizing  the 
program  to  seek  *anet^uy  damages  for  victims  of  discrimination  and  civil  penalties  in  pattern  and  practice  fair  housirg  lawsuits,  a  remedial 
authority  that  was  not  available  under  the  1968  Act, 

For  the  period  of  October  1,  1988,  until  ?larch  12,  1989,  t^^en  the  progreoa's  jurisdiction  continued  to  be  limited  in  the  fair  housing  area  to 

pattern  and  practioe  cases  involving  discrimination  on  the  basis  of  n»oe,  color,  national  origin,  sex  and  religion,  six  new  fair  hotsing  cases 

were  filed.  The  progran  also  initiated  a  major  public  acoonnodationfi  and  equal  credit  opportunity  suit  ^»gair6t  a  large  health  clii>  cfain 
located  on  the  east  coast.  For  the  period  from  March  12,  1989  until  the  end  of  1989  the  program  filed  an  additional  21  fair  housing  lawsuits, 

a  a±i6tantial  increase  reflecting  the  start  of  the  expected  workload  increase  as  a  result  of  tJ»  1988  Anendbnents  to  the  Act.  TNjelve  of  these 

lawaiits  wre  initiated  pursuant  to  the  program's  pattern  or  practice  authority?  ser^  were  proipt  judicial  action  lawsuits  filed  at  the 
re^jest  of  KID;  and  the  ronaining  two  cases  vrere  election  lawsuits  under  the  amended  Act.  In  addition  the  program  is  defending  the  HUD  in  two 
»iits  ^ich  attack  the  constitutionality  of  the  Amended  Act  eurl  filed  an  amicus  curiae  brief  in  another  addressing  one  of  the  prwisions 
of  the  Amended  Act.  Finally,  frcn  March  12,  1989  i^Ttil  the  end  of  the  1989  the  program  also  filed  a  Title  VI  lawsuit  UDon  referral  frcm  the 
Departanent  of  Health  and  Kman  Services,  two  additional  Title  II  public  aocanrcdatiore  lawsuits,  and  is  defe«ling  the  Depar-tnent  of  Justice  in 
a  suit  challenging  the  constitutional itv  of  an  inportart  statute  designed  to  oorper^te  Japanese  pez^sore  who  were  interred  during  World  War  II 
vhich  is  being  iiiplenented  ky  the  Civil  Ri<^ts  Division. 

TTkis  far  in  1990  the  increase  in  case  filings  pursuant  to  the  amended  Fair  Housing  Act  oontirues.  Thirty-three  additional  Fair  Housing  Act 
cases  have  teen  filed;  in  adJition,  the  progOT  is  participating  as  amicus  curiae  in  four  other  Fair  Housing  Act  cases  and  has  initiated  four 
now  Title  II  public  aoooeecdat ions  lawsuits  in  this  period.  Hhile  the  increase  in  workload  under  the  Amended  Act  has  already  been 

sihstantial,  it  is  expected  to  increase  even  more  significantly  in  the  future.  ThiB  far,  most  of  the  increase  in  the  program's  workload  Iww 

been  in  its  traditional  pattern  and  practice  cases.  Indeed,  this  aspect  of  the  progrzmi's  work  has  increased  more  draeatically  Uwi  initially 
projected  as  the  prograai  has  initiate  oases  in  eui  effort  to  clarify  new  provisions  of  the  Amended  Act;  a  rusber  of  r-jkoM  examining  the  ric^its 
of  handicapped  persons  in  gnxp  hemes  is  one  area  vhere  there  has  been  siq^ficant  activity.  It  is  expected  that  the  nuBber  of  such  pattexn 

and  practice  filings  will  continue  to  increase  as  new  issues  arise  under  the  Act  ard  with  greater  public  awareness  of  the  Anended  Act's 

previsions.  Hcfc^ver,  in  the  future  it  is  expected  that  the  rurber  of  cases  filed  as  a  result  of  referrals  from  HJD  will  increase  even  more 
dranatically.  Thus  far,  the  ruiber  of  axh  referrals  has  been  belcw  initial  projections  because  HUD  is  in  the  start -cp  phase  of  processing 
its  investigations.  As  the  efficitney  of  this  process  increeises,  the  cases  flowing  to  the  program  and  requiring  the  filing  of  lawsuits  will 
greatly  increase  as  well. 

The  workload  projoettens  are  based  on  this  expected  increase  in  casee  over  the  next  two  to  three  years.  In  addition,  it  reflects  the 
abstantial  increase  in  staff  that  we  expect  as  a  reailt  of  our  1991  budget  request  vhich  will  be  phased  in  over  two  years  —  23  workyears  in 
1991  and  24  workyears  in  1992.  In  short,  we  expect  a  sJastantial  increase  in  workload  in  this  period  because  (1)  the  flow  of  new  cases  from 
KJD  will  continue  to  increase,  and  (2)  the  addition  of  new  staff  in  1991  and  1992  will  provide  us  the  ability  to  initiate  increased  nurbers  of 
pattern  and  jxectioe  cases. 
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pagigjqn  Unit  Lgvgl  Reouirements 

(Dolleu:^  in  thousemds) 


Organization  ; 


Decision  Unit  ZanT-HCMSimi  and  Civil  atforpaggA 


BUDGET  AimCRm 
OUnAYS 

Appropriated  Bosltlcns 


WbrlcyearB: 

FUll-Tijne  Pemanent 
Other 
S-tototal 

I  Overt  ijae/Holtday 
ItJtal 


_ I2fi2_ 

.  1990 

"T 

1991 

1 

1992 

1 

1 

1 

Level  1 

Paouest  Level 

1 

1 

1 

Oiancie 

1  Ojr.  { 

Chanoe 

1  On. 

1 

1 

$2, 135 

1 

1 

1 

$2,342 

I 

1 

1 

$4,961 

1 

1 

( 

$1,229 

1  } 

1  1 

1  $6,190  1 

$45 

1  $6,235 

1 

1 

2,077 

1 

2,316 

1 

4,617 

1 

1,352 

(  5,969  1 

48 

1  6,017 

1 

1 

33 

1 

1 

1 

33 

1 

1 

1 

80 

! 

1 

1 

... 

1  1 

1  80  1 

1  1 

1  80 

1 

t 

30 

! 

1 

30 

1 

1 

53 

1 

1 

23 

1  1 
j  76  1 

1 

i  77 

1 

1 

1 

1 

,  ,  , 

1  -X  1 

, , , 

j  _ j 

1 

31 

1 

31 

1 

54 

1 

23 

1  77  1 

1 

1  78 

1 

■1-i  A 

f 

XX  i 

1 

XX 

1 

,  , , 

1  ^  1 

,  , , 

1  , , , 

1 

1 

_ L 

32 

1 
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21 

1 

( 

54 

1 

I 

23 

1  77  1 

1  1 

J _ L_ 

1 

1  78 

PTWraB  Owogg:  'The  $45,000  is  for  fifty  peroent  of  the  pay  raise  abeortjed  in  1991  and  will  enable  this  prrjgraa  to  utilize  all  authorized 
vrorkyears. 
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galariea  yid  eypqigCTt _ 1&~Q 128-0- 1-7 52 

PAicational  Ctoortunlties  -  20018 


Long-Range  Goal:  lb  elinlrute  segregation  in  districts  formerly  operating  doal  school  systens  and  radLioe,  in  suhstantial  neasux^,  the  need 
for  court  supervision  of  public  elenentary  and  secondary  school  desegregation  In  these  districts;  Woce  siixstarttial  progress  in  eliminating 
unlawful  segregation  and  discrimination  in  public  schools  in  districts  %^)ere  there  is  no  history  of  a  statutorily  required  d^iol  system; 
eliminate  continuing  denieds  of  equal  educational  opportunities  in  public  school  systens;  eliminate  discrimination  in  ancVor  denial  of 
educational  opportunities  to  Native  Americans;  eliminate  the  vestiges  of  unlawful,  raciedly  dual  systens  of  hiq^ier  education;  and,  assist  the 
Department  of  Education  (EC)  in  enforcing  assurance  of  corpliance  with  civil  ri<^ts  laws. 

Major  Cblectives: 

To  initiate  and/or  participate  in  litigation  designed  to  bring  about  the  orderly  desegregation  of  schools  pursuant  to  federal  laws;  eliminate 
denial  of  equal  protection  of  the  law  in  educational  institutions  on  account  of  sex;  and,  secure  equal  educational  opportunities  for 
students  in  public  school  systens  and  educational  institutions  receiving  federal  financial  assistance. 

lb  seek  sL^lenental  relief  desi^^  to  eliminate  the  vestiges  of  racially  dual  school  systems  and  to  achieve  oonpl lance  with  constitutional 
requiretnents.  Such  relief  in  southern  school  districts  will  lead  to  the  elimination  of  the  need  for  judicial  stpervision  of  veny  of 
these  school  districts. 

lb  file  lawsuits,  ipon  referral  frco  ED,  to  enforce  nondiscrimination  assurances  made  by  educational  institutions  receiving  federal  ftncfa  and 
defend  ED  against  court  challenges  to  its  authority  to  enforce  civil  ric^its  assurances  by  federal  recipients  throu^  the  acfcdnistrative 
process. 

lb  cxx>rdinate  activities  with  ED  in  ensuring  that  cases  referred  are  worthy  of  litigation;  investigative  efforts  aue  not  duplicated; 
litigation  reports  are  8ec:ured  frcn  client  agencies;  and,  litigation  is  jointly  planned  (strategy,  preparation  of  court  docunents,  utilization 
of  personnel) . 

Aoocffcl  ishraenta  and  Vibriaoad:  toxopl  lahnents  of  the  program  are  presented  below; 
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1992 


lis? 

Cases/Mattcrs  Raoeived . 

ijTvestigations  ODrriucted. . . 

Matters  Closed . 

C^ses  Filed . 

Cases  Closed . 

Defensive  cases  in  Progress 
i  Jiricpnents/Decrees  Obtained. 


1991 

Chanoe 

Base 

Level 

425 

525 

525 

525 

3  30 

450 

450 

450 

325 

425 

425 

425 

15 

30 

30 

30 

150 

150 

150 

150 

J 

8 

12 

12 

121 

225 

225 

225 

* 


Recently,  an  adverse  district  court  decision  in  the  Mississippi  hi^ier  education  case  was  reversed  on  appeal.  The  defendants  fihrf  a  further 
appeal  v^ich  is  pending;  if  this  appeal  is  vjreuocjess ful ,  this  case  will  involve  further  litigation  in  the  district  crurt  on  liability  WitJrun 
the  next  six  nonths.  The  Alabaraa  hi<^>er  education  case  is  currently  in  formal  discovery;  tri^'i  is  set  for  October,  1990,  and  wore  than  three 
hundred  witnesses  are  expected  to  testify.  In  the  Louisiana  hit^ier  education  case,  the  Stpimae  Ocurt  recently  refiwed  to  hear  the  Stats's 
appeal  of  the  district  court’s  favorable  liability  ruling;  recently  the  govemnent  motioned  the  district  oourt  to  reguire  the  Stat4»  to  begin 
iiiplananting  a  desegregation  plan  apprcved  by  the  oourt  in  1989.  This  is  ejgjected  to  lead  to  further  litigation  in  the  district  ccurt.  In 
the  'remessoe  hiq^ier  education,  a  p>aity  recently  filed  a  aotion  for  further  relief  which  will  rer^uire  diaoovery  and  liti<^tion  in  the  case 
this  year.  A  fifth  hi^^wtr  education  case  is  being  investigated  and  a  suit  reoomaendaticn  is  expected  within  the  near  future.  The  jirograa  ^ 

recently  filed  a  major  suit  against  a  udversity  has  a  policy  of  not  adtaiitting  friwies;  and  an  investigation  has  been  started  involving  _ 

a  second  university  Wiich  does  not  atKit  females.  The  latter  two  are  hi(^  profile  cases  and  each  is  expected  to  involve  prctractod  and  costly  C/i 

litigation.  In  the  past,  the  piogran  has  not  been  involved  in  active  litigation  of  mere  than  two  ocaplex  and  costly  hK^ier  eAjcaticn  tsses  ir  tO 

a  year.  During  1990,  the  piogram  tes  been  required  to  fiandle  at  least  four  such  cases  and  these  cases  are  expected  to  carry  over  into  I99i. 

The  program  axrfucted  a  substantial  rufber  of  hearings  euid  trials  in  el«errtary  ard  secondary  oases  and  40  cases  advanced  to  hear  tree ^yid 
trials,  court  orders  and  cenoont  decrees  hatve  been  Git:^ained  in  119  cases  and  130  investigations  and  reviews  are  in  progress.  An  acNif^se 
decision  was  entered  In  the  Charleston  school  case  and  appeal  is  being  ooneidered.  program  has  also  successfully  prosecuted  several  crises 

in  which  ronedial  plans  will  be  ijgDlcnented  by  sctxDol  districts  and,  therefore,  the  progran  will  have  to  devrte  reocuroes  to  monitor  tne 
ijiplementaticn  of  these  plans.  Finally,  to  enhance  cooperation  with  civil  gro^  antJ  local  oexmaruty  aeitjers,  extensive  cutiearti 

efforts  have  been  undertaJeen,  e.g.,  meetings  and  attendance  at  oonferenoe. 

As  reflected  in  the  isoiicload  estimates,  the  Ocmpliance  Monitoring  Uiit  has  been  extremely  productive  in  monitoring  and  taAing  afprcpri;te 
enforoement  action  with  raepect  to  districts  operating  undei'  oourt  orders.  Unit  personnel  handled  250  reports  to  the  ocurt  frem  echjo. 
districts,  received  a  voluminous  amount  of  written  and  telephonic  oonplaints,  oontinLied  to  follow  14)  on  24  2  infotmetion  requests  to  mhooJ 
districts  vhich  have  failed  to  file  regulrod  reports,  and  rvudled  49  Invesl.i  gat  ions.  The  information  request  letters  have  generated  a 
tronendous  amount  of  increzised  activity  as  c^danoe  and  assistance  have  beoi  sou^^  ty  Deny  of  the  districts  on  the  proper  methods  f  x- 
providing  the  required  data.  The  Betnrial  v*iich  is  ultimately  provided  by  about  200  districts  is  being  analyrerS  to  determine  aacti  tjjtrict 's 
ormplizvioe  status.  Additionally,  the  staff  conducted  on-site  reviews,  provided  assistance  to  districts  develcping  and  inplemGrt ing  plans,  and 


actively  ooordinated  its  activities  with  ED.  The  unit  heis  been  very  suooessful  in  urging  districts  to  initiate  eind  adept  magnet  school  plars 
to  rene^  illegal  student  segregation.  Jtony  districts  have  had  virtually  no  experience  in  this  area,  therefore,  the  unit  has  Bade  its  staff 
readily  availeible  to  provide  technical  s^iport  and  direction  to  facilitate  the  establishment  and  eKioption  of  e^ipropriate  cagnet  schools. 

The  program  continued  a  case  review  initiative,  vhich  was  iitpleRented  In  1988,  involving  the  review  of  at  least  300  old  school  cases  ihich 
have  had  desegregation  orders  in  place  for  approximately  20  years.  The  purpose  is  to  detemlne  whether  the  school  systems  involved  hav«s  fully 
ccuplied  with  their  orders  to  determine  vhether  the  court  should  be  requested  to  dismiss  these  cases.  The  project  includes  the  review  of 
voluaincus  case  files  and  nieeting  and/or  discussing  issues  with  school  officials  in  each  district.  Th  date,  20  school  districts  have  been 
contacted  and  dismissal  prcooGdings  will  prooe^  as  appropriate.  Private  parties  have  objected  to  sene  cases  being  dismissed  and,  therefore, 
litigation  has  ensued;  nine  districts  in  Georgia  are  currently  in  litigation.  This  project  has  resulted  in  a  nunber  of  corplaints  fra 
parents  and  students  %hich  eune  now  under  investigation.  Moreover,  a  nimter  of  districts  i«ve  failed  to  provide  requested  information, 
resulting  in  an  increased  workload  for  the  program.  For  districts  which  siirply  refuse  to  provide  Inforiration,  orders  will  be  sou^t  frem  the 
court. 


{Dollars  ill  thousands) 


Prooraai  Owiaos:  Tt»e  $27,000  la  for  f*fty  peroerit  of  the  pay  raisi  absorbed  in  1991  and  will  enable  this  prograw  to  utilize  all  authorized 
workyears. 


uiib 


1154 


gjviX  Rights  PWigign 
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Ftarvqgnsnt  and  ^<dfajlnistration  -  6CKr30 


This  txxScret  activity  ircludes  resources  for  executive  and  ackninlstrative  direction  and  control  of  the  Civil  Ri^ts  Division  as  well  as  its 
responsibilities  as  a  result  of  the  Civil  Liberties  Act  of  1988.  For  clarity  of  presentation,  this  piegraa  is  broken  out  Into  two  sections, 
Executive  Direction  and  Control  and  Redress  Adfadnisti-atiori, 


Long-Range  Gced;  To  reduce  the  Incidence  of  illegal  discrimination  in  uie  ration  thrco^  provision  of  guidance  and  definition  of  the  Civil 
Ric^its  Diviaion's  mission  and  prlorltieo  and  provide  to  the  public  such  access  to  Division  records  as  is  permissible  vnder  cjontrolling  law; 
provide  all  nocoessary  executive  direction,  ad&lnlstrativti  scppxnt,  training,  and  operatioral  support  required  to  the  enforcemoit  and 
regulatory'  activities  of  the  Division  in  order  to  erable  the  progiam  to  substantially  reciuce  discrimination  in  adl  subject  areas  enforced; 
arxl,  ijptovB  and  raintain  more  cost-effective  systeos  support  and  ecfuipr^nt  to  allow  increased  efficiency  and  work  performance  per  osployee. 


TO  coordirate  the  Division’s  enforewent  activities  apprcpriately  with  related  activities  of  other  corpcfients  of  the  Department  and  other 
enforoment  agencies. 

To  puticipate  effectively  in  Departmental,  Boocutive  rranch  and  gcvemnentwide  efforts  to  clarify  or  strengthen  jurlwlictlon  and  authority 
and  to  establish  or  inpnxve  policies  and  procedures  %tiJ.ch  govern  litigation,  ackainistrative  enforcement  and  prugram  operation. 

lt>  evaluate  policies,  procedures  and  systems;  anticipafie  the  liorkload,  as  well  as  reeource  and  time  sogmnditures  of  the  programs;  and,  to 
cSevelop  and  isplement  plans  for  changes  ^^ch  would  render  Oiew  more  efficient,  effective  and  rasporsivtf  to  oonstitsjent  roncems. 

Tn  establish  and  maintain  relationship's  with  public  interest  grotps,  meabers  of  Oongrees  and  other  oonstltuant  representatives  vhlch  permit 
oor»titu»it  cancerrm  to  be  oonmunicated  to  the  Divisicn  a;d  Division  activities  to  be  explained  to  constituents'  representatives. 

To  answer  Preedcmi  of  Infocmation  Act  (POIA)  requests  within  10  days  and  Privacy  Art  (PA)  requests  within  20  days;  minimize  the  nmber  of 
appeals  from  denials  of  records  requests  by  adhering  to  a  standard  of  maxijmmi  disclosure  permiRSible  under  controlling  law;  and,  assist  the 
Civil  Division  ard  U.S.  Attorreya  defending  the  Department  in  litigation  arising  from  the  denials  of  POIA  requests  and  out  of  cases  and 
ratters  of  historic  Interest  on  which  the  Deneurtnent  file  is  closed. 

To  preside  cost-effective  and  responsive  managenehc  and  autcaation  systems  capabilities  to  address  management,  administrative  and  litigativo 
lequirerrents. 
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T>o  review,  analyze  and  respond  (on  behalf  of  the  Assistant  Attorney  G^^eral)  to  letters,  nenoranda  and  other  ocwunlcations  directed  to  the 
Division  by  the  Mdte  Hcuse,  Ctrqress,  other  federal  agencies,  private  corporations  and  citizens;  and  issue  Cr^jdnal  Non-Proeecut.lon 
Notices  to  goveiment  and  private  sector  organizations  and  to  citizens  as  appropriate. 

Tt  provide  all  of  the  generTiI  administrative  support  necessary  to  enable  Division  personnel  bo  enforce  federal  civil  riq^its  laws,  including 
the  following  adtodLnl*^trativo  ^kctivitios:  budget  formulation  and  execution;  personnel  services  and  training;  outside  contracts  and 
procurement;  mail  distribution;  space  management;  supply,  equipment  and  repro(jKx:tion  services;  and,  other  support  services  not  specifically 
defined  in  other  programs. 

The  Division  is  ooemltted  to  the  effectiv»i  use  of  automated  data  proaesslng  bo  develop  and  iaplenent  systens  to  inci-ease  pro^tivity. 
Management  and  other  key  persornel  have  cxmpleted  specially  designed  oooputer  courses  and  are  playing  integral  roles  in  developing  litigation 
systems  within  their  programs.  Ihrouc^  the  use  of  a  centrsdized  shared  information  system— AMICUS — and  decentralized  pereonal  ocii|xiters  for 
task  specific  requirements,  progreuas  aure  able  to  ^xldress  their  siisstantive  and  administrative  requirements  promptly  emd  appnpt lately ,  saving 
time  and  looney.  Increased  litigation  support  is  obligatory  to  ocirpete  with  private  counsel  using  the  most  efficient  technology  available. 

Aoccrplishmcnts  and  Workload:  ^Woocnpl is^ments  relating  to  the  Division’s  office  autcrotion  irdtiatlve  are  presented  below: 


It® 


Litigation  Support  Projects . 

Litigation  Support  Reports . 

AMICUB/EAGLE  MiciTOOPputer  Dsers 

Requests  for  Assistance . 

Software  Elements  Supported . 


1992 

Base 


1989 

1990 

1221 

Change 

i«vsl 

115 

125 

125 

25 

150 

1,400 

1,500 

1,600 

125 

1,725 

442 

442 

474 

16 

490 

1,050 

1,100 

1,200 

100 

1,300 

340 

350 

400 

25 

425 

Ihe  data  set  out  abwe  reflects  the  program's  oontinuirg  effort  to  refine  and  fully  lipleraent  AKIOUS  as  wall  as  databases  and  other 
specialized  software  on  pereonal  oonpuitexa.  Ihe  Division  edso  plans  to  begin  convetBion  from  AMICUS  to  EAGLE  in  1992,  providing  funds  are 
made  available  through  the  Legal  Activities  Office  Automation  (LAOA)  find. 


The  management  activities  of  this  pax^gtan  are  by  rature  non--quantlf table  and  are  best  measured  by  the  parformanoe  of  the  other  programs  %hich 
it  mridges.  However,  the  Division  is  developing  a  work  Measureoient  System  within  AMICUS  %hicti  will  assist  Division  managers  in  measuring,  in 
a  more  efficient  statistical  fashion,  the  inputs,  outputs  and  perfomanoe  of  the  other  programs.  The  systam  will  be  in  direct  apport  of  the 
Oepartnent's  case  mwigenent  system. 


A  injor  goal  of  the  AdtaLlnlstrative  Management  Unit  of  the  ptxgr'am  oontinues  to  be  inezeasing  productivity  within  the  Division  through  the 
development  and  use  of  informatlai  technology.  The  focus  of  this  initiative  is  the  expansion  of  network  office  automation  ooebirwd  with  the 
phasing  out  of  less  efficient  systens  and  dedicated  word  processors.  These  two  initiatives  converge  in  a  oemnon  developmental  tl^ne.  The 
OivUlon  has  continued  its  ijplementation  of  AMICUS,  the  network  office  automation  system  developed  by  the  Civil  Division  and  adptsd  by  other 


divisions  in  the  Deparbnent.  At  the  conclusion  of  1989,  the  Division  had  over  410  users  on  the  systen  in  the  Main  and  HOLC  Buildings. 
ProAictivity  gains,  as  a  result  of  AMICUS,  surpassed  original  estbiates.  At  the  beginning  of  1987  (first  year  of  AMICUS  Jjiplenentation) ,  the 
Division's  attomey/clerical  ratio  was  2:1;  the  Division's  oujrrent  attorney /clerical  ratio  is  3:1,  In  Septewber,  1986,  the  Division’s  on¬ 
board  clerical  staffing  level  \ns  85;  during  1989,  the  runter  of  orHx>ard  clerical  staff  had  dropped  to  57,  approodnately  33  percent  fewer 
clerical  sipport  staff.  Because  of  very  stringent  fiscal  oonstraints  resulting  in  the  Division's  inability  to  bacJc-fill  vacant  clerical 
p^itions,  productivity  gains  realized  frcrc  the  iipleraentation  of  AMIOJS  have  proven  invaluable  to  the  day-to-day  operations  of  the  Civil 
Rights  Division.  Scarce  available  resources  have  been  used  to  hire  attorneys  and  other  types  of  professionals  in  sipport  of  the  litigative 
effort.  Desktop  access  to  le^l  databases  such  as  JURIS,  UEXIS,  and  WESTIAW  via  AMICUS  has  enabled  lawyers  and  others  to  rededicate  their 
time  to  more  proAxrtive  activities.  The  use  of  databases  and  other  specialized  software  or  personal  oonputers  for  docketing,  scheduling, 
record-keeping  and  direct  litigation  support  has  made  the  Division  more  efficient  and  is  bringing  essential  information  to  the  fingertips  of 
its  personnel. 

Other  aKxoiplishBients/activities  of  the  Adninistrative  Management  Unit  include: 

—Provided  extensive  s^yport  to  the  Office  of  Redress  Administration  (ORA)  by  designing  and  iitploaenting  two  software 
systems,  SUKR  MARIO  and  JAPMLB,  and  provided  management  cwersic^t  for  JARVIS,  ORA's  oonsolidated  infomatlon  system. 

—supported  the  Division's  review  in  the  Home  Mortgage  Disclosure  Act  Data  Analysis  Project  by  providing  extensive  data  processing 
cissistanoe. 

—Began  progrsnning  for  the  Division's  adhninistrative  management  module.  This  networlc  will  enable  the  various  units  within 
Administrative  Management  to  share  program  information. 

— Developed  a  prototype  case  management  tracking  system,  which  is  currently  being  tested  by  several  programs  within  the  Division. 

— Inyleroentod  an  autd»ted  procedure  for  reviewing  legal  research  costs  (e.g.  WECTLAW,  JURIS) . 

The  FOIA/PA  Unit  has  stabilized  the  backlog  of  pending  requests.  In  the  period  of  January  throuc^  June  of  1990,  POIA  litigation  activity  in 
ongoing  matters  and  exlditional  matters  tenporarily  increased.  The  unit  has  continued  to  focus  its  resources  lyon  the  more  oonplex  ^lnd 
volimiincws  requests  involving  10,000  pages  or  more  of  dociments. 


Bedr^g_  &:>niinlstI3  tig) 

Long-Range  G^xtl;  To  prwide  payment  to  all  eligible  IndivicKials:  those  of  Japanese  anoastry  viho  were  evacuated,  relocated  or  Interned  in  the 
United  States  Airing  World  War  II,  eis  set  forth  in  the  Civil  Liberties  Act  of  1983. 

Major  Objectives; 

Tt>  identify  and  locate  eligible  individuals  as  defined  by  the  Act  without  requiring  appUca^i^* 

TO  irpleirtent  and  refine  the  process  for  verification  of  eligibility. 

TO  notify  all  applicable  IndivlAials  of  eligibility. 

Tt)  Initiate  payment  to  eligibles  from  the  Civil  Liberties  Public  Education  FVmd. 


Ihe  Office  of  Redress  Ackainistration  was  estedolished  on  Septefiber  7,  1988.  The  aooonpl  ishnents  of  the  progrwi  include  estetblisliaent  of  a 
toll-free  number,  a  post-offioe  box,  an  information  nutber  in  Tokyo,  and  printed  materials  in  Biglish  and  Japanese.  Over  250,000  pieces  of 
literature  about  the  program.  Including  150,000  Voluntary  Information  Forms,  have  been  distributed.  A  tarporary  office  %«s  established  in  San 
Francisco  in  October  1988  to  ^^ssist  with  public  outreach,  2ind  suocessfOlly  ocnpleted  its  mission. 

Over  50  outreach  meetings  have  been  oonducted  in  major  raetropol itan  areas  of  15  states;  half-page  advertisements  have  been  suimKittad  to  ten 
U.S.  Japanese  vernacular  newspapers  reaching  a  circulation  of  69,800;  a  statanent  to  the  Japanese  American  Citizens  League  affiliates  has  been 
circulated  to  25,000  in  all  50  states;  press  releases  have  been  sent  to  14  Japanese  vernaculars  newspapers  reaching  a  circulation  of  137,300; 
media  interviews  have  been  conAicted,  Including  radio,  television,  and  a  full  press  oonferenoe  for  native  Japanese  press;  and  400  letters  have 
been  mailed  to  oomnunity  leaders  in  key  organizations  in  16  states. 

It  la  efltijrsted  that  75,000  or  more  individual  oontacts  have  been  made  throuc^  the  receipt  of  correspondenoe  and  utilization  of  the  toll-free 
nimbers.  A  special  file  system  and  archive  for  this  correspondenoe  and  for  docunentation  of  all  telephone  oontacts  has  been  developed, 
offices  and  staffing  secured,  and  the  systen  put  into  full  operation.  This  documentation  is  now  quickly  and  easily  accessible  irfien  needed  in 
the  verification  process. 

rrao  various  historical  sources,  ORA  has  oempiled  a  iraster  list  of  potentially  eligible  indiviArals.  Ihls  list  has  been  computerized,  refined 
to  eliminate  A^lications  and  errors,  and  through  extensive  research,  expanded  to  include  all  but  a  very  email  nunber  of  those  individuals 
defined  as  eligible  by  the  ijtplementlng  regulations.  Ihls  master  li^  is  ORA's  min  tool  in  the  verification  of  eligibility.  ORA  has 
constructed  verification  procedures,  and  devised  and  ijiplemented  oonputerized  information  managaoetit  and  case  tracking  systems  to  support 
there.  These  manual  and  oenputerized  systens  have  been  tested  for  ocmprehenslveness,  efficiency,  and  soourlty. 

ORA  has  confirmed  the  estimted  nuiber  of  eligible  survivors,  and  with  the  assistanoe  of  am  independent  actuarial  consulting  firm,  has 


C50 


1158 


projected  the  mrter  of  expected  deaths  in  the  eligible  pcpulaticn  ewer  the  ten  year  span  allotted  by  the  Act.  This  exercise  has  provided  a 
basis  for  important  projections  regarding  the  expected  future  cost  of  administering  the  program. 

Death  records  have  been  obtained  from  four  states  with  major  populations  of  Japanese- Americans,  Oregon,  California,  Hawaii,  and  Illinois  In 
order  to  account  for  those  deceased  prior  to  tr<e  signing  of  the  law.  Preliminary  matching  of  these  records  with  the  master  list  has  been 
ociTpleted. 

Proposed  reiyjlations  governing  eligibility  and  inplanentation  of  the  Act  were  developed  by  CRA,  approved  ly  the  Department,  and  published  for 
a  thirty  day  period  for  public  ooranent.  Shortly  following  their  publication,  ORA  staff  oonducted  piJbLic  forams  In  nine  major  cities  to 
explairk  the  regulations  and  bo  ansMer  (jjestions  about  them.  After  considering  the  oowments  received,  ORA  revised  the  req^Ations  and  once 
again  rooeivod  Departmental  approval.  Final  regulations  were  signed  by  the  Attorney  General  on  Augu^  10,  1989,  just  one  year  after  the 
enactment  of  the  Civil  Liberties  Act. 

With  the  final  retaliations  in  place,  official  verification  of  eligibility  has  begun,  in  preparation  for  the  availability  of  full  funding  for 
paymwTts  in  October  1990,  to  the  first  25,000  eligible  individuals.  FUrra  letters,  ^ich  vary  to  fit  the  person's  present  circunstances 
eligibility  for  payment,  and  the  facts  of  their  individual  case  hawe  been  sent  to  ewer  26,000  individuals. 

The  Division  plans  to  inplecjent  a  oonprehensive  information  system  (JARVIS)  by  September  15,  1990.  JARVTS  will  consolidate  oeveraLl  existing 
data  bases  and  inprewe  the  effectiveness  of  case  processing. 


(Dollars  in  tlxjusatfids) 
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Decision  iMt  . 
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£tgggpq-<?KUiggg: 


Ttifi  progiam  ro^jests  an  increeise  of  $462,000  in  1992.  iMss  recfieot  presides  $381,000  for  167  attorneys  currently  on-board  to  convert  to  the 
AD  pay  system.  Ttiis  increase  is  based  cn  the  nodian  difference  ($2,420)  in  salsury  betweeii  the  GS  and  AD  pay  systen  for  attorneys  of 
ocrparable  length  of  service.  This  is  the  firsr  year  raguirement  for  a  proposed  two-year  conversion  to  the  AD  pay  system.  Because  this  is  a 
relatively  minor  request,  we  did  not.  include  costs  for  related  benefits.  The  request  for  1993  will  include  the  remaining  differences  betweai 

the  pay  systems,  related  benefits,  and  the  increase  needed  for  the  lifting  of  the  pay  cap  in  January  1991, 

Also  included  in  the  recfiest  is  a  program  increase  of  $19,000  necessary  to  support  the  Department's  irplesnentatlon  of  the  Administration’s 
"Management  Priorities  for  the  1992  Budjet"  as  outlined  in  0!ffi  irwnoranduB  (P4-9D-05)  dated  July  16,  1990  to  all  Executive  Departments  and 
Agencies.  The  funding  will  be  used  to  specifically  exldress  Lpgradtes  in  fiiwcial  manager* nt  systems  consistent  with  the  Administrative  long 
standing  goals  for  consolidating,  (Upgrading  and  modernizing  a  single  intesgratod  fir«ncial  management  system  within  each  agency,  the  full 
ijtplementation  of  the  Oore  Financial  Requirements,  the  Standard  ledger  and  capable  of  pro  lucing  auditable  firancial  statements. 

The  remaining  $62,000  is  for  fifty  percent  of  the  pay  raise  absorbed  in  1991  and  will  enble  the  program  to  utilize  all  authorized  workyears. 
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Onjanization 


Fteitions  by  Type 

Qxiversion  to  AD  Pay  System 
for  attorneys 

Subtotal 

Other  Services 

Subtotal 

'I>otal 


Its  wy  Anount 


.  $381 

.  19 

TZ  6.’0  $400* 


DescriPtioT  of  Cost  Inputs 

OoTTv'erstion  to  AD  System  -  Prcvides  resouicee  necessary  to  convert  157  attorneys  to  the  AD  pay  eysten. 

Financial  Kanagenent  Information  System  -  Resouroes  necessary  to  support  the  Departanent '  s  iitplaraBrrtation  of  the 

Adhiinistration's  **Mara9eBnent  Priorities  for  the  1992  Diiget". 

*  Does  not  reflect  the  $62,000  request  to  restore  pay  raise  absorptions. 
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civil  Division 


Detail  ot  PRonanent  Positions  W  catecjorv 
fiscai_Ye^.  i?90..  1??^ 
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IKrERPOL-U.  S.  NATIONAL  CE^r^RAL  BUREAU 


Salaries  and  gxperises.  General  Legal  Activitiea 

Crosswalk  of  1991  Changes 
(Dollars  jn  thousands) 


Act i vity/Proqram 

irrrEPPOL-U  S.  National  Central 
Bureau 


1991  President ’ s 

_ Budget  Request _ 

PoB ■  Wor  kyea  r  s  Amount 


Approved 

_ Repro<3ramrt)ings _ 

Pos .  Wor  kyea  t  s  Amount 


Pos 


79 


1991 

Appropriation 

Ant ic ipated _ 

Workyears  Amount 


79 


79 


79 


5,639 


5.639 


IKrrERPOL-U.  S,  NATIONAL  CENTP'AL  BUREAU 


Salaries  and  expenses,  Ggneral  Legal  Activities 

Summ  ry  of  Reqii i  rement  a 
(Do  lars  in  thousands) 


Perm. 

Adjustments  to  base;  Pos .  WY  Amount 


1991  appropriation  anticipated  . /9  79  S,6)9 

Mandatory  increases  . ..  418 

Decreases  . . . .  -  7 

1992  base  .  79  79  6,0S0 


1991  Appropriation 
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1992 
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Justitlcation  of  Program  find  Performance 
lNlTKkl*OL-U.  S.  l^tional  C^cntrnl  Jureau 
Salaries  and  ExpclTsos.  GINTOI 


Long  Range  G^oal:  To  stem  the  growth  of  international  crime  bj^roviding  efTKient  communications,  exchange  of  information,  and 
coordination  of  investigations  among  the  member  countries  of  If^KRPOL,  the  INTERPOL  General  ^cretariat  (headquarters),  and  law 
enforcement  agencies  within  the  United  States. 

Major  Objectives: 

To  represent  the  United  States  in  the  International  Criminal  Police  Organization  (INTERPOL). 

To  provide  timely  responses  to  requests  for  information  from  domestic  and  international  law  enforcement  agencies  in  accordance  with  the 
INTERPOL  constitution  and  Department  of  Justice  regulations  and  to  coordinate  investigations  in  their  behalf. 

To  use  the  USNCB’s  network  of  state  liaison  ofTices  and  technological  advancements  in  information  processing  to  improve  delivery  of  police 
information  to  Federal,  state  and  local  jurisdictions,  regional  subbureaus,  and  their  foreign  counterparts,  thereby  maximizing  the  effectiveness 
of  all  investigative  entities  and  reducing  duplication  of  effort. 


Accomplishments  and  Workload 

In  1990,  the  USNCB  initiated  the  INTERPOL  US  Canadian  Interface,  a  program  that  ia  increasingly  playing  an  important  role  in  curbing 
movement  of  criminals  on  both  aides  of  the  U.S.*Canadian  border.  This  P^ect  allows  the  50  states  and  their  Canadian  counterparts, 
through  the  National  Law  Enforcement  Telecommunicaticna  System  (NLETS),  to  exchange  police  information  in  a  semi-automated  fashion 
using  the  USNCB  and  INTERPOL  Ottawa  as  the  necessary  interface.  In  1987  the  decision  was  made  bv  the  Attorney  General  to  implement 
this  program  on  a  semi-automated  basis  in  order  that  information  could  be  verified  before  release,  thereby  protecting  privacy  rights  of  U.S. 
citizens.  The  data  arc  verified  by  the  respective  INTERPOL  National  Central  Bureaus  before  they  are  released  to  its  foreign  counterpart  in 
order  to  reduce  the  risk  of  wrongful  detention  based  on  incorrect  or  out  of  date  information.  This  is  essential  in  that  many  of  the  identified 
hits"  are  invalidated  when  information  is  confirmed  by  INTERPOL  analysts  manning  the  interface. 

This  project  is  expected  to  greatly  contribute  to  the  apprehension  of  wanted  arsons  and  recovery  of  stolen  vehicles.  It  will  also  serve  to  limit 
the  relatively  easy  access  now  er\joyed  bv  criminals  on  both  sides  of  the  US/Uanadian  border.  It  is  expected  to  be  effective  in  interrupting 
drug  trafficking  patterns  up  and  down  the  1-95  corridor,  as  well  as  routes  through  the  Ohio  Valley  and  westward. 

Since  May  1990,  the  system  has  been  available  to  all  fifty  states,  and  expectations  are  that  760,000  messages  per  year  will  be  exchanged. 


H-4 


1167 


im’FRPOL-U.  S>  NATIONAL  CEtTTRAL  BUREAU 


Salaries  «^nd  axpenaes.  General  Legal  Activitiga 


Surmary  of  Change 
(Dollars  in  thousands) 


1S91  as  requested  . 

1991  Prograin  supplemental  . 

1991  appropriation  anticipated  . 

Adiustmtnts  to  base; 

Savings  resulting  from  management  initiatives 
Handatory  increases: 

One  additional  compensable  day  . 

1991  pay  annualization  . . 

1 992  pay  raise  . . . 

Within-qrade  increases  . 

Executive  Level /SE.S  pay  increase  . 

Health  benefits  . 

Federal  Elmployees  Retirement  System  (FEP.S) 
Federal  Insurance  Corporation  Act  (FICA)  .... 
Pistrihaited  Administrative  Support  (DA.S)  .... 

Postage  . . . . . 

GPO  and  Department  printing  . . . 

Employee  data  and  payroll  services  . 

Security  Investigations  . 

Security  re i nves t igat ions  . . 

General  Services  Adjni  n  i  st  rat  ion  (GSA)  rer.t  . 

CSA  recurring  reimbursable  services  . 

General  Pricing  Level  Adjustments  . 

ItsTTERPOL  dues  assessment  increase  . 

Total,  Handatory  increases  . 

Decreases: 

Unemployment  compensation  . 

Financial  Operations  Service  . 

Total  Decreases  . . . 


Perm . 


Poa  . 

WY 

Amount 

79 

79 

$5, 

,639 

79 

79 

S5, 

,639 

10 

20 

82 

19 

6 

10 

9 

7 

0 

2 

I 

I 

1 

36 

51 

71 

IS 
S8 
4  18 


(21 

All 


1992  Rase  . 

Program  increases 

1992  Request  . 


79 

79 

S6,OSO 
_ ^1 

79 

79 

$6,291 

d-  .1 
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To  belter  euppoK  Ihe  war  on  dinj^,  the  USNCB  has  established  a  new  investigative  division  devoted  to  drug  cases  and  drug-related  matters. 
ITie  DEA  presence  in  the  USNCB  has  been  expanded  bv  the  assignment  of  three  additional  agents  to  this  specialized  unit,  one  of  whom 
serves  as  the  Assistant  Chief  for  Drug  Investigations.  In  addition  to  DEA  agents,  the  unit’s  staff  includes  an  agent  from  the  Naval 
Investigative  Service.  The  DBA  increased  its  detail  of  agents  to  the  USNCB  as  a  result  of  an  assessment  conducted  in  1989  of  its  level  of 
participation  and  utilization  of  the  INTERPOL  channel. 

To  meet  the  challenges  created  by  the  increased  internationalization  of  crime,  particularly  as  it  impacts  state  and  local  jurisdictions,  the 
USNCB  has  established  a  network  of  liaison  offices  throughout  the  fifty  states  through  which  inquiries  to  the  USNCB  can  be  channelled. 
This  coordinative  function,  which  is  performed  by  an  investigative  agency  within  each  of  the  slates,  makes  it  easier  for  local  law  enforcement 
to  access  INTERPOL  and  eliminates  many  Querying  errors  at  the  source.  As  a  result,  investigative  information  going  to  or  coming  from 
foreign  sources  is  more  efficiently  exchangee  with  over  20,000  police  entities  throughout  the  United  Stales.  In  April  1990,  a  national 
assembly  of  stale  liaison  coordinators  was  held  in  Chicago,  Illinois,  and  hosted  by  the  Illinois  State  Police.  TTie  tnreo*day  conference  focused 
on  worldwide  criminal  activity  in  various  areas  of  crime,  how  the  INTERPOL  network  can  best  be  used  by  the  states,  and  served  as  forum 
through  which  states  could  address  specific  needs  and  concerns  to  the  USNCB.  The  Second  Annual  Conference  of  INTERPOL  State 
Coordinators  will  lake  place  in  January  1991  and  will  be  hosted  by  the  Stale  of  Nevada’s  Division  of  Investigation. 

In  1990  and  1991,  the  USNCB  is  making  significant  improvements  to  its  telecommunications  and  information  processing  capabilities  through 
the  iri!>tallalion  of  a  local  area  network,  multipurpose  workstations,  message  formatting  and  transmitting,  and  establishment  of  electronic 
files.  By  instituting  such  changes,  the  USNCB  hopes  to  absorb  projected  workload  increases  through  automation  rather  than  workyears. 

The  INTERPOL  network  represents  an  efficient  and  cost-en'cclive  way  for  domestic  and  international  law  enforcement  to  pursue 
investigations  with  a  mirumum  expenditure  of  manpower.  In  1989,  the  USNCB  opened  12,127  cases  and  other  investigative  matters  and 
processed  95,833  messages.  In  1990,  the  USNCB  expects  increases  in  message  traffic  from  full  implementation  of  the  Caribbean/Central 
America  Telecommunications  Network  and  the  INTERPOL  US  Canadian  Interface. 
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Decision  Unit  Punilinq  L»vp1  Rgqu  i  rgnwnt  s 
(Dollars  in  thousdnds) 


g«nwfltion  1 KTETP  TOL- 1) .  S  .  National  Central  Bureau 

Decision  Unil 

6INT01 

INTERPOL-U 

S. 

Nat  Lonal 

Central 

Bureau 

1 

nsi  1 

1990  ( 

1991 

1 

1992 

I 

1 

1 

1  Base 

Level  i 

Reouest 

Level 

I 

PesouTce  Pequ 1 rement s 

1 

1 

1  Change 

Cum.  i 

Change  i 

Cum . 

1 

BUDCETT  AUTHORITY 

1 

1 

4.  n  1 

1 

^.682  1 

S,  639 

1 

1  411 

1 

1 

1 

6,050  r 

i 

241  1 

6,291 

OUTLAYS 

1 

4,  ni  1 

S,491  1 

S,  618 

1  3S4 

1 

5,972  i 

235  1 

6.207 

Appropriated  Poaitions 

1 

1 0  1 

^  1 

79 

1 

79  1 

1 

79 

Workyear  s ; 

1 

1 

1 

1 

1 

1 

Full-time  Peimarient 

1 

4  1  1 

SB  1 

79 

1 

79  \ 

79 

Othe  r 

1 

IB  1 

S  1 

I 

...  \ 

Subtotal 

1 

61  1 

61  1 

79 

1 

79  \ 

79 

Overtima/Hollday 

J _ 

1  1 

3  1 

2 

1  '  ’  ’ 

1 

2  ( 

!..* !  1 

.2 

Total 

1 

L_ 

62  _ L 

1 

_ iL_l. 

81 

1 

\ 

-  Mi 

_ L 

-  B1 

1 

Program  Chan£eg 

TTip  INTERPOI^USNCB  requesU  $241,000  in  1992  to  meet  operations.!  costa  for  message  IrafTlc  for  the  INTERPOL  U  S.  Canadian  Interface,  funding  for 
technical  erOiancemenla  deferred  in  1991  due  to  the  required  absorption  of  one-half  of  the  1991  pay  raise,  and  enhancements  to  the  DepaKment  of  Justice's 
financial  management  system. 

In  order  to  communicate  with  INTERPOL  Ottawa  and  access  NCIC,  the  USNCB  utilises  JUST,  a  communJcalions  line  maintained  by  Juitice'i  Computer 
Technology  and  Telecommunications  Staff  fCTTS).  The  USNCB  and  CTTS  have  worked  closely  to  project  precise  costs  to  operate  this  program  in  1992  to  meet 
operational  needs  which  may  involve  as  many  as  750,000  messages  a  year.  Actual  costs  for  software  development,  line  charges,  maintenance,  and  troublo- 
snooling  are  estimated  at  $198,000  in  1992. 

As  a  result  of  the  requirement  to  absorb  half  of  the  1991  psy  raise,  the  USNCB  will  divert  resources  from  other  pro^am  areas  to  provide  for  peioonnel 
compensation  in  1991.  To  accommodate  the  1991  pay  absorption,  the  USNCB  deferred  the  purchase  of  ten  workstations  needed  to  complete  the  USNCB’s  local 
area  network  as  part  of  its  planned  technical  improvements.  Fundinj  in  the  amount  of  $39,000  is  requested  to  permit  the  purchase  of  these  items  in  1992  to 
complete  the  system. 

In  addition  to  the  above,  the  USNCB  requests  $4,000  for  its  share  of  costs  for  enhancements  to  the  Department  of  Justice's  financial  management  system.  This 
high-priority  project  is  one  of  the  needed  management  improvements  identified  by  OMB,  and  will  provide  significant  automation  enhancements. 
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Sch*^dule  of  Cost  Inputs 
(Dollars  in  thousands) 


Organi  tat  ion  r  IhrTERPOL- U .  S .  Kational  Csntral  Bureau  Decision  Unit:  6INT01  IMTTERPOL-U .  S .  National  Central  Pursau 

Rscruest  Level 
ros.  WY  Afft. 

Rents,  Leases,  Utilities 
Other  Services 

Total  .  241 


198 

4) 


Description  of  Cost  Inputs 

This  reqpjest  includss  $39,000  for  the  purchase  of  worlistat  Ions  to  coenplete  the  USMCB's  local  area  networlr,  deferred  In  1991  due  to  tKe  required 
absorption  of  one-half  of  the  1991  pay  increases;  $198,000  fot  operational  costs  of  rrvesaagea  through  the  Department  of  Justice's  JUST 
telecoRsnunications  line  for  the  INTERPOL  U.5.  Canadian  Interface,  and  $4,000  for  enhancements  to  the  Departstent  of  Juatlce'a  financial  managesient 
sy St  em. 
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U.  S.  National  Central  Bureavj 
Salaries  and  Expenses 

S’liTfnarv  ot  Decision  Unit  Resources  by  Obiect  Clafs 
(Dollars  in  thousands) 


Obi ect 

.  Class 

1990_ 

WY 

Actual 

Amount 

1991  Estimate 
yrf  Amount 

1992 

WY 

Est  imate 
Ajnount 

Increase/ 

Decrease 

V/Y  Amount 

11 

Personnel  Comp^is^t ion  . 

63 

$2,112 

77  S2.438 

79 

S2. 605 

2 

$167 

12 

Personnel  benefits  . 

3S5 

475 

520 

45 

21 

Travel  and  t ranapwor t at  ion  of  perscns  . 

100 

100 

no 

10 

22 

Transpo-tat ion  of  things  . . . 

10 

10 

15 

5 

23.  1 

GSk  Rent  . 

61$ 

615 

666 

51 

23.2 

Rental  payments  to  others . . . 

23.3 

Communications,  utilities  and  mi  .n  e  1 1  aneous 

cha  r  ges  . . . . . 

3  3$ 

320 

550 

230 

24 

Printing  and  reproduction  . . . 

20 

20 

25 

5 

2S 

Other  Services  . . 

54$ 

520 

665 

145 

26 

Supplies  and  materials  . 

45 

30 

35 

5 

31 

Equipment  . 

500 

170 

100 

(70) 

41 

Grants,  Subsidies,  and  Contributions  . 

1.045 

941 

1,000 

59 

Total  Obligations  . 

63 

5,  6B2 

77  5,639 

79 

6.  291 

652 
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•U.  S.  NATIONAL  CENTRAL  BUREAU 


nd  expense; 


il74 


(DolTari  \ n  thou«»ndt ) 


\9  AOfiU'lt 

1991  ftt  raqLMttad  (afsproprlatlofi  irt<c(pat»d> . . .  >23, 1M 

Mandatory  intr«a**«: 

Financial  Oparatlona  tarvicaa .  6 

Malm •fwva/Ltaaa  Annual  I lai  ion  •  Project  LACI.E . . .  U.223 

1992  bata .  *57715? 

(tTfnatat  by  1990  1990  1991  Appropriation 

Kiuti  *nUc<p*i9^  IWi  im  I22UUilfliU  Intrtttt/gtti 

l»«al  Activitlaa  Offict  Autoaatlon  912, OU  910,320  923,121  932,402  *42,^21  93,369 


Activities  Office  Autoootion 
J  jst  if  iotioo  of  Progrn  and  P^rfortwanct 
Salarify  »nd  e»p«Tn»i.  General  Legal  Activitiei;  15-0i2S-0-1-7!i2 
Offue  ^utfjmatioff  •  ^lOAOl 


looq-»y>g«  Coal :  Th«  aiition  of  the  Legal  Activities  Office  A'JtoMtion  fund  ft  to  iaprovc  the  prodixt  i  vi  ty  of  the  Ocpartaent’e  le^el  ectivltiee 
pf-ograns  through  iwxterni  zet  i  on  end  enhanccetent  of  off'ce  automation  tytteets. 

Atjor  C?btectivet: 

Install  tytteme  which  a«ct  the  central  requirementt  of  the  litigating  organ! let ions  end  the  infonaation  needs  of  the  Oepa.-tment'a  manageetent 
officials,  and  allow  reliable  interfaces  with  Department -wide  data  processing  systems. 

Implement  cost  effective  a«thods  for  electronic  cxcharigc  of  doccmntt  and  messages  aanng  Dv^rtmental  organ!  zat  i  one.  Insti  tut  lonal  ize  the  plaming 
and  acquisition  processes  for  office  automation  resources  to; 

-  Build  on  the  installed  base  of  office  autonwtion  systems  in  the  litigatir>g  orgen i lit ioi.’is; 

•  Bui'd  cooperative  proctssir>g  systems  wherever  possible; 

-  Ensure  Installation  of  compatible  hardware  and  software  in  all  future-  acquisitions. 

Base  Program  Pescription:  Jn  19i6,  the  Deputy  Attorney  General  directed  tha':  the  Oepartswnt  develop  a  comprehensive  policy  and  strategy  for  the 
design  and  acquisition  of  automated  systems  for  the  eia  legsl  divisions,  the  offices  of  the  U.S.  Attorneys  and  offices  of  senior  departmental 
man'iiiement .  The  objective  was  to  achieve  mnrkagement  efficiencies  snd  producltvily  gains  in  office  automation  systema  and  to  move  tha  Department 
toward  a  more  coordinated  and  unified  approach  to  these  aystems. 

During  19flb,  the  Department  developed  and  Integrated  project  plans  for  all  the  litigating  componente  arid  senior  management  officee.  It  was 
recomrwndt'd  that  the  Department  proceed  (■tnediately  to  Impleeient  coordinated  office  automation  systems  throughout  the  litigating  organlutiona.  The 
Department  is  puraulng  this  racoamandat  ion  through  two  major  apprc^aches  --  the  AAJCUS  and  EAGLE  office  automation  syetama. 

AAICU^  ‘  Begimirxg  in  1982,  the  Civil  Division  developed  the  Automated  Manegement  Information  Civil  Deers  System  (AMKXIS)  office  automation 
system  to  provide  attorneys,  clerical  itsff  and  mar^gers  with  accasi  to  an  a.'ray  of  services  supporting  the  oparationa  of  a  modern  law  office.  In 
additi'm  to  word  processirtg,  alectronic  mail  artd  other  office  services,  AMICUS  provides  on-line  access  to  legal  rtsearch  data  bases  such  as  JUtlS, 
lexis/Kexis,  Westlaw  and  other  epecisl  data  bases.  With  the  fundir>g  af4>r opr i ■  t ed  for  198^  -  1989,  the  Department  installad  the  AMICUS  system  in  the 
Environment  and  Natural  lasourcas  and  Civil  Bights  Divisions.  By  1991,  these  Divisions  art  scheduled  to  have  completei  the  buy-out  of  their  AMICUS 
irrstal  I  at  ions  for  current  etaffing  levels. 

EAGLE  •  CAGLE  (ErM»rv;ed  Automation  for  the  Government  Legel  Environment)  is  the  name  used  to  describe  a  stratagfc  Departmant  of  J-jstlca 
procurement  of  Integrated  office  automation  hardware,  software  and  support  for  litigtting  organiiat Ions.  Tha  CAGLE  contract  waa  awarded  In  Jerte, 
1989.  the  Tax,  Crieilrwl,  and  Juatice  hanagement  Divisions  .  offices  of  the  U.S.  Attorrmys  are  currently  iNplamant  Ing  office  automation  systami 
nat  lonwide. 

AMICUS  and  CAGLE  are  slmMar  In  architecture  and  operation,  using  the  same  family  of  Data  Caneral  Mini computera.  loth  provide  amployees  with  desktop 
access  to  the  tools  necssssry  to  iricrcasc  productivity: 

^egal  word  processing  -  the  document  production,  spel  I -rheck  I  rig  and  printing  toots  rwcessa''y  for  preparing  lengthy  legal  Mtarlals  with 
Multiple  footrxjtes,  indices,  tables  of  authorities,  etc. 

Electronic  mail  ■  a  coet - af feet ( ve  electronic  alternatl’re  to  telephones,  the  postal  systam,  and  overnight  delivery  services  for  short  mid 
informal  cornmnl cal  I  one,  especially  for  organ! zat I ona  with  a  nationwide  field  office  network. 

Calendar  meneflement  *  tools  for  personal  and  grocp  scheduling  of  court  dates,  meetings,  cor^fereocet  and  aventa. 
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Co<wv>fcit<on«  and  fnftr»nsfer  •  tooli  tijr  •ccmi  to  onUn#  lt««l  roitorch  ■trvlcn  (JWIIS,  itxfi,  otc.),  for  UnfcoQO  to  tho 

OeptrtMcnt  of  Juotfco  Otto  Ccnttrt  for  cootroUitd  doto  — f>oqow>ent  oct(vlt(9i,  ond  for  trortoftrrfnff  docuMntt  mrd  cooputor  filto  fron  one 
locttion  to  onothor, 

Ootoboto  wonooooient  *  toolt  for  outooiatcd  orgonliat ion,  anai^rtii  ond  rttriovol  of  vorlouo  type*  of  rocordo,  including  both  ovidenllorY  ond 
octeiniotrotivo  doto. 

Mot  only  or#  tho  MtICUS  ond  €ACIC  tyotemo  conpotiblo  with  oach  other,  but  they  ore  olio  compotible  with  current  ond  future  directiono  (e.g.,  the 
Interconnection  of  oyttooio  in  o  doto  conviuni  cat  ions  network  vnder  the  FTS  2000  contract). 

The  AttomcY  General,  in  o  oieiooronduHi  doted  Auguot  23,  1989,  oteted  that  "One  of  aiy  objective*  it  to  achieve  i^ifonoity  of  oyateiot  throughout  the 
Ceporci».*nt,  EAGLE  provicie*  the  Mono  to  achieve  thio  objective."  Thl*  oieeioroncAjn  rotobllohcd  an  EAGLE  Policy  ond  Steering  Cowoittee  to  guide  the 
ioplcoientotion  of  the  EAGLE  contract  throughout  the  Oeportment.  Ihit  Coenittee,  ccnsiiting  initially  of  tenior  Monogeoient  repretentativc*  fro*  the 
Criioif^l,  Tax,  ond  Juatice  Aanogewent  Oiviaiona,  and  the  United  State*  Attorr»ey»,  provide*  policy  guldonce  and  reache*  ogreaaienta  on  croaa-cutting 
iaaue*  a*ong  EAGLE  part ici porta. 

Funding  in  1990  ha*  allowed  the  charter  EAGLE  organi lat i on*  to  begin  to  eatlafy  enonaou*  deotand  for  integrated  legal  office  autoMOtlon.  Fording  alto 
provided  the  Office  of  the  Solicitor  Cenerel  with  initial  EAGLE  capability.  Although  EAGLE  wa*  developed  primarily  to  meet  the  rteed*  of  the 
litigatir^g  organi lat iona  without  Integrated  office  ayatems,  the  advanced  capabiMtie*  of  EAGLE  are  flexible  enough  to  a«et  the  office  automation  need* 
of  other  Oepertaient  of  Justice  organi  lat  i  ons,  iry:ludir>g  the  Justice  Aanegement  Division.  To  move  toward  EAGLE  compatibility,  other  DOJ  orgeniiations, 
not  ferded  through  LAOA,  et»o  are  acquiring  office  automation  equipment  through  the  EAGLE  contract. 

Funding  in  1991  will  permit  the  corgslction  of  the  United  States  Attorneys'  Installations,  a  liaiited  ncmtier  of  new  Installations  in  Tax  and  Criminal 
Divleiona,  and  contiiuc  lease  peymenta  on  all  ayttema  Installed  In  1990.  The  Justice  Management  Division  also  intends  to  establish  e  facilities 
management  capability  to  support  EAGLF  users. 

Accompli »hment a;  The  joint  plannir>g  initiative  by  the  litigelir.g  organizations  has  yislded  impressive  dividends.  The  AMICUS  system  meets  the  current 
needs  of  over  2,000  users  in  the  Cwil  Division,  the  knvirorsaent  and  Natural  Xesources  Oivitlon,  the  Civil  Rights  Division,  the  senior  aanagcamnt 
officca,  and  the  General  Ccxnsel's  Office  of  the  lamiigratfon  and  Naturalization  Service. 

ly  the  end  of  the  1990,  r>early  A, 000  EAGLE  workstations  will  be  installed  throughout  the  United  States.  This  la  possible  because  the  EAGLE 
organizations  chose  a  laaae  to  purchass  acquisition  method,  allowing  theta  organi zat lone  Lo  Install  a  larger  nurber  of  workstations  in  1990  than  If  a 
straight  purrhsse  strategy  were  used.  The  Crimirmi  and  Tax  Division  EAGLE  implsmentat  ion  will  be  asscntially  coiqjlsta,  with  SSO  and  S68  workststlorm 
in  operation  by  the  and  of  1990,  respectively.  The  United  States  Attorneys  will  have  completed  EAGLE  installstiona  In  28  small  and  oadius'sliad 
districta,  well  a*  the  Executive  Office  for  United  State*  Attorney*  in  Usshlngton,  O.C.,  totaling  2,157  workstations.  The  raraaining  63  districts 
a'^a  scheduled  for  Implementation  during  1991.  The  Juatice  Management  Division  anticipates  55  workstations  irtatallad  In  1990.  The  EAGLE  contract  hat 
ti43ported  other  dcpertmentsl  autometlon  requi rc<r<ents,  from  small  offices  such  as  tha  Office  for  Special  Cocrmcl  for  Inslgration  Related  Unfair 
Employment  Practice*  to  tha  United  States  Marshals  Service,  the  lureau  of  Prisons  arvj  the  Immigration  and  Naturalitstion  Serv'et. 

In  July,  1990,  a  coamsnicatlona  gateway  was  successfully  tested  that  allows  EAGLE  and  AMICUS  user*  to  coamunicat*  eltctronfcally  and  to  transmit 
docLtnenta  inwtantaneoualy.  This  is  a  very  itmxirtsnt  step  in  connecting  the  two  major  office  automation  ayetema.  In  addition,  a  coaecon  resource  local 
area  network  was  designed  and  inatalled  to  provide  Interconnection  between  departmental  organi lat ions  and  offer  high  speed  comectiona  to  legal 
research  service*  and  tha  Justice  Oats  Centers,  thereby  reducir>g  the  n^fibtr  of  expensive  consign icet iona  circuits  that  would  otharwise  be  necessary. 

As  of  Septaaber  1990,  the  Vsshlngton,  DC  EAGLE  training  centsr  providad  hands*on  inatruction  for  1,090  eaployee*,  incluling  over  120  system  sianagcrs. 
This  30'workatat ion  facility  offers  tht  following  counies;  EAGLE  orientation,  lasic  Word  Proctr  ling.  Advanced  Word  Processing,  laslc  System 
Operations,  System  Manager,  Introduction  to  Oracle  for  Developers,  and  Vi  I  llama  Automated  Hanagmsent  Ssrvict  (UAM$  *  the  EAGLE  Text  Storage  arvj 
Retrieval  aoftware). 

Theae  accoapliahmcnts  lay  tha  foerdation  to  reach  the  goal  of  leiiformity  envisioned  In  1986.  The  funding  request  presented  herein  deecrtbe*  s  plan 
that  will  tnaurs-  that  tht  Department  can  obtain  the  benefits  of  integrated  legal  office  automation  and  remain  effective  in  carrying  out  Its  litigating 
responaibi  I ttiea. 


Oro»^liitloo  iwt  Acttyttlff  Office  ^gtanetlon 


Oecf»<on  Unit 


1989 

1990 

1991 

_ ! 

Base 

Level 

Level 

£»2gy<^9,f-i£g^,irfagiii 

Change 

Cue. 

Change 

Cim. 

BLA>GCT  AUTNORtTT 

6,40A 

10,320 

23,171 

14,231 

37,402 

5,569 

42,771 

OUTLAYS 

4,486 

_ Lilt _ 

24.949 

10,745 

35,694 

4.671 

40,565 

rrogrx  Chana^i;  An  1ncr«ti«  of  SS,369  fn  bu(59«t  outhoplty  1i  requested  In  1992  for  the  Legal  Activities  Office  Autoeiatton  Fuid.  The  requested 
ircrcast  Hi  1 1  be  Isroely  coNHitted  to  the  conversion  of  AMICUS  systems  to  EAGLE  conf  I  gurat  I  ons  In  the  Civil  Oivision,  Envirorsnent  and  Natural 
Aesources  Diviaion,  Civil  Righta  Oivision,  and  the  conversion  of  the  Wang  system  in  the  Antitrist  Oivision.  The  benefits  of  tniform  office  automation 

systems  In  the  litigating  organiiat iorw  can  be  fully  realiied  only  if  sufficient  tirding  is  provided. 

In  January,  199A,  the  AMtCUS  contract  expires,  along  yith  the  control  over  an  extensive  structure  of  proprietary  softnare  that  provides  the  customised 

fuTKtlcoallty  that  has  made  AMICUS  such  an  effective  tool  for  litigators  and  marugers.  Even  though  AMICUS  currently  meets  users'  needs,  it  is  not 

possible  or  desirable  to  naintein  the  status  quo  (rxlef Initely.  Aa  the  system's  technology  becomes  IrKreasIngly  outdated,  aiaintiining  the  system  and 
adding  enhancesmnts  promises  to  be  very  difficult  a<id  oxpencive.  Therefore,  with  the  direction  provided  by  the  Attorney  General,  ard  the  departmental 
scope  of  the  EAGiE  contract,  ft  la  appropriate  and  cost-effective  thst  AMICUS  organ! lat Iona  begin  an  orderly  migration  to  EAGLE  tystema  beginning  in 
1992.  The  Civil  Olvlalon  plana  to  conduct  a  requireemnt  analysla/feasibi  Hty  study  to  ipdate  their  attorr>eys'  office  automation  needs  and  confirm 
that  tht  conversion  to  EAGLE  will  satisfy  system  objtctivea. 

Aa  described  earlitr,  the  similarities  between  EAGLE  and  AMICUS  allou  the  effective  use  of  existing  equipment  to  accomplish  the  traneition  to  EAGLE. 
Fcr  cxampla,  soaic  organiiat Iona  already  otai  coepatlbla  sudcls  of  the  Oats  General  alnicomputera  and/or  personal  computers  that  can  ba  integrated  into 
an  EAGLE  configuration.  Funding  requircemnts  Mill  differ  depending  on  the  installed  equipment  beae  and  tha  need  for  system  upgrades  or  replacement. 

In  all  caees,  thara  Mill  be  some  level  of  site  preparation,  diich  includes  cabling,  possibla  conputer  room  renovation  and  cosMuri  cat  Iona  equipment. 

The  conversion  Mill  axtsnd  over  s  iHO-ycar  period  for  the  Civil,  Civil  Rights,  and  Environment  and  Natural  Resources  Divisions.  This  Mill  stlou  the 
Divisions  to  conclude  the  life  cycle  of  existing  AMICUS  equipment.  By  199S,  uhen  the  AMICUS  contract  expires,  the  Olvisions  uiH  be  cosptetely 
converted  to  EAGLE.  The  Antitrust  Oivision  will  coeplete  converalon  in  1992,  since  War>g  equipment  Mill  not  be  coapatible  Mith  CAGLE.  In  addition,  it 
is  anticipated  that  initial  conversions  Mill  take  place  at  mid-yesr  1992,  uxier  a  M-aionth  lease  to  ourwrahip  acquisition  plan. 

Tht  raquastad  inertasa  of  tS, 369,000  is  baaed  on  the  follouing  requirements: 

The  Civil  Division  requests  I1,S1S,000  to  begin  the  transition  to  EAGLE  by  corrvertirtg  shared  AMICUS  servers  to  CAGLE  configurations 
undar  a  lease  to  purchase  arrangement.  With  previously  upgraded  minicoaputers  and  the  acquisition  of  personal  computers,  the  Civil 
Diviaion  Mill  begin  the  migration  of  the  first  ASO  Morkstatiorm  to  EAGLE  (3A0  Civil  Division  users  and  110  on-site  contractors). 

During  1995,  additional  morkstationa  mIU  be  converted  to  EAGLE,  Mith  the  remainder  to  be  completed  in  1994,  to  coincide  Mith  the 
expiration  of  the  AMfCUS  contract.  This  atrategy,  as  Mil  as  those  that  sre  described  below,  allows  tha  Civil  Division  to  avoid  a 
forfeiture  of  the  sobatantial  Investrent  in  Its  current  conf iguret ion.  In  addition,  the  Division  expects  to  continue  to  reelite  a 
positive  yield  on  the  existing  contract  vehicle,  at  a  relatively  low  cost.  Finally,  this  transition  method  permits  AMICUS  users  to 
maintain  tha  utility  of  tha  AMICUS  system  and  whan  cost-af f act i ve,  enhance  the  system  to  meet  user  requirements,  promote  producr.ivity 
and  avoid  aervfce  deterioration.  Aa  a  first  step  in  this  trarmition  process,  tht  Civil  Division  wilt  condjct  a  requirsments 
anatysia/feasiblUty  study  to  ipdate  attornert’  office  automation  needs  and  confirm  that  the  planrmd  conversion  will  satisfy 
requirements  and  system  objectives.  Also,  the  Division  mIU  provide  pertonel  computer  support  for  employees  so  thst  they  may  become 
acclimated  to  the  PC  envlrormicnt  before  EAGLE  arrives.  This  will  reduce  the  teeming  curve  associated  with  the  irpleecntat ion  of  a 
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nM  tyvtM. 


Tht  Cfvit  RCghti  Olviefon  rcqu^tt  >66S,000  to  convert  ij^tew*  ^n  the  Ptefn  Justice  budding  to  EAGLE  In  1992,  The  Civil  RfgMs 
Division  elresdy  usee  personal  computers  with  tht  AMICUS  syite«  and  pUm  to  upgrade  tRlsting  servers,  which  results  In  s  cost 
savings  of  spprosisiotel y  1200,000  per  siinicoepjter.  T^'e  Civil  Rights  Division  expects  that  the  distributed  architecture  availsbie 
KTtitr  EAGLE  will  peneit  the  Division  to  use  the  PifMcoepittrs  for  nor;  database  applications,  since  the  office  automation  furtetions 
can  be  performed  on  the  personal  computer.  The  Division  will  begin  conversion  in  April  with  cabling  and  other  network  activities. 

Two  Minicomputers  will  be  upgraded  in  July  and  August  1992  and  acquisition  of  r>ecesssry  personal  coeputers  to  replace  duab  terminals 
will  also  take  place.  The  emohasia  will  be  to  convert  Main  Justice  budding  offices  first,  with  potentially  300  employees  usirtg 
EAGLE  during  1992.  The  MOLC  budding  wilt  be  converted  durir>g  1993,  adding  another  200  employees  (tnder  current  staffing  levels). 

The  Envlrofswent  and  Natural  Resources  Division  requests  fS63,000  to  replace  AMICUS  equipment  that  was  installtd  beginning  in  1986. 

The  Environment  and  Natural  Resources  Division  will  acquire  personal  computers  and  Itser  printers  for  tmployees  srvi  contrsetor 
personnel  on  bosrd  st  the  beginning  of  1992.  It  will  be  rwcesssry  to  repiscc  nlr>e  ainiconputers  thst  will  rxit  be  used  in  the  EAGLE 
conf igurstfon,  with  eight  EAGLE  servers.  The  Division  snticipates  the  conversion  of  offices  in  the  601  Pennsylvsnis  Avenue  building, 
slong  with  s  satsll  nu«6er  of  offices  In  tiic  Main  Justice  budding.  It  is  also  planr^  that  the  Denver  and  San  Francisco  field 
offices  will  alto  be  Migrated  to  EAGLE  syitems,  The  bslencc  of  employees  m  the  Main  Justice  building  will  be  transferred  to  CAGLE 
beginning  in  1993. 

The  Antitrust  Division  requests  &622,000  to  sdow  full  conversion  from  its  current  systems  (Usng  VS)  to  EAGLE,  At  this  time, 
intcroperabi I ity  between  the  Antitrust  Divisional  Wang  OFFICE  electronic  mall  system  snd  EAGLE  is  not  possible.  This  is  because 
there  are  rx)  standard  communications  protocols  thst  exist  between  WordPerfect  Office  and  Wang  to  allow  Interconnection  of  the 
electronic  aiad  systems.  A  simdsr  situation  exists  with  the  exchange  of  word  processing  docunents,  which  would  require  the  use  of 
utility  programs  and  nonusl  correction.  The  Antitrust  Division  is  currently  locetcd  in  the  Main  Justice  Budding,  the  Judiciary 
Center  Buildirig,  and  in  seven  field  offices.  The  proposed  conf  Igurst  ion  cads  for  10  EAGLE  servers,  A64  personal  computers,  A9 
portable  workstations,  and  i60  laser  printers. 

The  Justice  Management  Division  requests  3500,000  to  sequire  services  to  convert  sppticstion  software  from  stsndslorv  personal  computars, 
local  arcs  rtetworks  snd  other  systems  thst  existed  previously,  to  the  EAGLE  database  Management  system.  These  arrvices  art  rtecessary  to  swve 
tht  Division  to  a  cnified  EAGLE  information  msrwgement  environment,  that  esn  effectively  serve  de^rtmentsl  components. 

To  provide  facilities  management  capability  to  strve  ad  EAGLE  components,  the  Department  requests  11,500,000.  This  cspsbillty  will  augment 
EAGLE  opsrstlons  with  erJ>anced  user  support/training,  troubl eshoot ir^,  and  tasting.  In  addition,  this  contractor  sepport  will  provide  an 
information  clearinghouse  capability  focused  both  on  EAGLE  end-users  and  technical  managert.  Firtally,  the  facilities  msnagcsient  contrsetor 
will  sipport  nationwide  network  management,  providing  troubleshooting  assistence  on  the  interconctection  of  EAGLE  aystesm. 

This  request  also  includes  31,A20  for  enhancement  efforts  associated  with  the  Departaent  *  s  Financial  Management  System, 

iMplementst  ion  of  this  coordinated  office  sutonatlon  program  will  end  the  prol  iferation  of  incompatible  systems  which  now  preclude  the  rapid  and 
efficient  tranafer  of  information,  docunents,  and  work  products  among  the  litigating  components.  Also,  this  initiative  will  markedly  expand  the 
Bvadability  and  use  of  autoamted  legal  research  and  litigation  support. 

Without  full  fundfr«  for  EAGLE,  attorneys  will  not  have  adequate  modern  tools  aviiltblc  to  successfully  prosecute  high  Itirel  criainsls  associtted  with 
drugs,  white  collar  crime,  and  fraud,  and  to  defend  the  Federal  Government  against  civil  claims.  Speciffcslly,  the  ability  to  send  mail  to  stl  users, 
to  schedule  smetings,  to  create  and  share  databases  for  litigation  support,  snd  establish  local  brief  banks  would  be  limited  only  to  those  users  on 
installed  EAGLE  aystsaiB.  The  benefits  of  inifons  systems  that  permit  full  interconnectivity  would  be  Missed. 
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of  CMt  Inputi 
(Dol t*rt  In  thoucoodt) 


DeciilonUniS  ItaiLj 


Amount 

Coaaa^i  cat  lone,  utilities  and 

■isc.  charges 

Other  services 

2,171 

Equipment 

1.U6 

Total 

S5,}69 

Co«t  inputs  corttlit  of  ■  coafclnstion  of  purchot*  of  tquipncnt  snd  icrvicet  ond  th*  least  of  ecfuipaient  for  the  corverafon  of  AHICUS 
organfittlona  to  EACLf,  the  convaralon  of  softwara  to  an  EACH  ptatforai  for  th#  Juatlct  Hanapa^^nt  Division,  arid  the  funding  of  a  faclUtlas 
■lanaga^'nt  capability  to  support  the  EAGLE  coMaseil ty. 

for  the  Civil  Division,  Civil  Rights  Division,  the  Invirorvaant  and  Rstoral  Resources  Division  and  the  Antitrust  Division,  there  will  be 
various  startup  costs  related  to  EAGLE  conversion.  As  an  axanpte,  there  swy  be  soaia  renovation  recfuired  prior  to  the  Installation  of 
■inicoatputers,  installation  of  cable  and  telephone  lines,  and  upgrading  mni/or  isolation  of  aleutrical  circuits,  foata  ita«a  are  one  tiSM 
purchase  (cable,  adapters,  docuaentation  etc.)  or  expendables,  auch  as  blank  tapes.  Services  aiey  also  be  obtained  during  this  conversion 
period  to  provide  assisterce  with  aiervging  initial  operatior^  or  othar  technical  and  angineering  atrvicas,  finally,  tha  actual  laaaa  costa 
that  art  incurrad  aftar  the  aystaei  ia  acceptad  and  operational,  at  well  aa  aiaintenanca  for  the  entire  ayetMi. 

The  Justice  Hanagwaant  Division  expects  to  acquire  aarvicas  to  convert  applicatlona  frost  eicroconputtr  and  local  araa  network-betad  prograM 
to  the  EAGLE  platforst.  This  is  priavriiy  the  case  with  databasa  applicatlona  that  will  be  converted  to  tha  ORACLE  datsbeaa  eanaganant 
ayita*.  Tha  Juatlca  Mnegeaiant  Division  will  also  obtain  facilities  aenegeeert  ttrvices  fro*  a  contractor.  This  atrvict  will  provide  and 
infors*tion  claarfnghousa  capability  focused  on  EAGLE  and-ustra  and  technical  aianagera,  including  support  for  nationwide  network  eanagawent 
and  troubleshooting  on- ths  (nttrcomection  of  CAGLE  systsaia. 
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tatirtw  tnd  Gtotfil  Lwat  Act<v1ti»» 

>W>rY,9f  P<<l|l9n  »«-gteif£,t  li«M 

(Oolttrs  In  thoutMxls) 


1990 

1991 

1992 

ActLial 

EtliMte 

LUifidi 

P«9rw.i 

Obitct  Clti^ _ 

Awpgnt 

taSSiil 

A^0<Xtt 

23.3  COM^ICttlont,  utilUlM  »nd  •lictUtotout 

cK«r9*« . 

»3,a33 

»11,63S 

•28,022 

•16,387 

25  OtK*r  MrvIcM  . 

3,966 

9,756 

15,279 

3,523 

31  Cqulpaant  . 

2.321 

ij?a 

1.470 

OiPi 

TMal  obUMt<or«  . 

•10,320 

123,171 

U2,771 

•19,600 

[7 
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Speci-^1  f'l  I  rmni  g  r  a*  !  f'p  Polalofl  Unf<iir  F- mpl  nymont  Practices 

Salarjc'i  an  j  Fx^t-nse’'- 
'  r ' ‘s -sw,!  ]  k  'if  <  ha'ujf'S 

(I'l  1  ]  r  I  rj  t  f,  m  l  -  ) 


1  m  P  r  oq  ram 

1991 

1  ^91 

Pte 

S 1  dent  ’  s 

r upp  1  »‘rn»Tit  a  1  s 

Appropr lat 1 nn 

Rudget 

Peque 

pequ<»  ed 

Ant  1C ipated 

A  -t  1  V  1 1  y /P  r  og  r  am 

Pos 

WY 

Am-  -'in' 

pi  ’  1  rt  Y  Ath  'unt 

Amount 

cp.-^- 1  a  1  f'oun  sp  1  for 

I  nm  iqratinn  Pelaterf 

I’rfair  Pcip  1  oymr-nt  Practices . 

,  .  .  3<) 

34 

S  1 ,  'j  R 

in  pn  5 R ,  R 4 f. 

76  64  SIO, 704 

Suppl  ement  a  1  s  Requested  Tt-e  t-otal 

supplemental  regjest  f  c  r  t>* 

'  Of  f ice  of  Sper  lal  o ounse) 

IS  5Pi,  846 ,  000.  Of  this  amount,  56,840,000  provides 

f-r  1)  t  tie  e*it  ahl  1  shmenf.  r,^  thte»  leqional  r.ffices  in  aipa*!  fif  hiqh  alien  s  1  a  t  i  f*n ,  and  where  a  substantial  need  for  additional  r^jblic 

el'i'at  i '">0  has  hceri  tlemon  st  r  a  t  ed  ,  and  2>  the  development  of  n  c  omp  i  ehe  n  s  i  ve  nationwide  public  information  campaign  on  the  a  nt  i  d  i  sc  r  i  mi  na  1 1  on 
f’ r-  V 1  I  r'n ,  as  r  eo' 'mmendod  tiy  r  he  <]enoral  A'~countinq  Offioo  and  the  statutory  interaqenry  task  force  authorized  by  Section  101  of  the 
I  mxni  q  I  a  t  1  >in  Pefoim  and  Tontrol  Act  The  additional  Sf.OOO  ro<pjc‘=r  provides  funding  to  cover  I'll!  transcription  costs 
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spec i j  1  Counsel _ f o r^_l rw igration  Related  Unfair  Employn>ent  Practicea 

S'*  !?  expenses,  General  Leg  a  1  Ac  t  _i  y  i  Jj,  e  s 

GuiTTvary  qf_  Regui  rement.3 
(Dollars  in  thousands) 

A d j u s t rne n_t s  to  ba s e  : 

1991  a'  requested  . 

1991  Program  supplemental  requested  . 

1991  Api.ropriat  ion  Anticipated  . . 

Mandatory  Increases 

One  Additional  Compensable  Day  . 

, _ 1991  Pay  Annualization  . . . 

1992  Pay  Raise  . 

Hithin-Grade  Increases  . 

Annualization  of  1991  Supplemental s  . 

Health  Benefits  .  . 

Federal  Elmployees  Retirement  System  (FERS)  . . . 

Federal  Insurance  Corporation  Act  (FICA)  . 

Travel:  Mileage  . . . . 

GPO  and  Department  Printing  . . . 

Financial  Operations  Services  . . 

Security  Reinvest igat ions  . 

General  Services  Administration  (GSA)  Rent  . 

Forced  Relocation  Expenses  . 

GSA  Recurring  Reimbursable  Services  .  . 

General  Pricing  Level  Adjustment  . 

Total  Mandatory  Increases  . . . 

Decreases  .  . 

1992  Base . 


Perm.  Hork- 
Pos .  Amount 

'36  '$  3,858 

iP  20  6 

76  5<  10,704 


10 

50 

15 

20  779 

5 


.  3 

.  1 

.  24 

.  19 

.  6 

.  25 

.  89 

.  25 

^  ^  _ 22 

20  1,092 

__  -  <99 

76  74  11,  307 


1991  Apptopri- 

1990  Enacted  1990  Actual  ation  Anticip.  1992  Base  1992  Estimate 

Perm.  Perm,  Perm.  Pern,.  Perm. 

Estimates  by  Program  Pos.  WY  Amount  Pos .  WY  Amount  Pos .  KY  Amount  Poa .  WT  Amount  Pos .  WY  Amount 

Fs.  Special  Counsel  for 

I mmiq rat ion -Related 

Unfair  Eir^ioyment  Practices _  36  29  S3, 596  36  29  S3, 596  76  54  $10,  704  76  74  $11,307  76  74  $11,377 

Other  Rorkyears 

Overtime .  11111 

Total  compensable  wotkyears .  30  30  55  75  75 


Increase/Decrease 

Perm. 

Pos.  irr  Aniount 


$  70 


J2 
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Spec  1  a  1  Counsel  for  I  rnmf  SJ-^  ^  ^  on  Re  lated  Unfair  Employment.  Practices 
J '  1 3 1 1  f  1C  a  tic  n  _o  ^  Prog  ram  and  P  of  o  rma  n  c  e 
Sa  la  r  1  P3  _and  ^j^enses 
(Dollars  in  thousands) 


Icng-Pangf^  1’"  anl  deter  national  origin  and  citizenship  status  discrimination. 

Major  Objectives: 

To  romedy  d  i  s  r  i  m  i  n  a »  i  -  n  based  >■  r.  national  criqiri  or  citizenship  status  under  the  I  rrmi  g  r  a  1 1  on  Reform  and  Control  Act  of  19B6. 

investigate  ohatgec;  of  .  J  i  sc  c  i  mi  na  t  i  cn  and  to  initiate  an'j  file  complaints  with  acimi  n  i  .s  t  r  a  t  i  ve  law  ;)uclge.3  in  appropriate  cases. 

To  undertake  public  eduoation  initiatives  intended  to  inform  employers,  victims,  and  public  interest  groups  of  the  protections  provided  under 
Ccctirn  10? 

Acc  nmp^^hmen  1 3_a  nd  Wo_rl»^uad:  In  1990,  the  program  received  521  charaes  of  di  sc  1 1  mi  na  1 1  on  (a  35  joercent  increase  over  the  previous  year),  and 
initiated  Ho  independent  investigations  (a  11  peicent  increase  over  the  previous  year).  During  tins  period,  the  program  filed  eight 
rompJaints  and  negotiated  2H  formal  settlements  of  chaige.s  and  1  settlements  of  mdepenlent  investigations.  Many  other  i  nvest  iqat  i  on  s  were 
resolved  t  hr<'ugh  voluntary  changes  in  personnel  policies  and  practices  or  the  dem.inst  rat  ion  of  legitimate  justification  for  a  U.S.  citizen 
only  policy,  In  1990,  the  program  won  $144,000  in  backfiay  based  on  settlements  or  final  judgments  of  28  charges  (compared  with  $99,000  for 
1999).  Over  its  three-year  history,  the  prograni  has  won  all  merits  decisions  in  cases  in  which  it  filed  a  complaint.  The  program  maintains 

liaison  with  nearly  a  dozen  federal  agencies  and  has  continued  extensive  mailings  to  inform  public  interest  and  community  groups,  as  well  as 

INS  offices  and  legal  aid  centers,  of  the  antidiscrimination  requirements  u.nder  Section  102.  Furthermore,  the  program  has  participated  in 
numerous  seminars  and  conferences  before  public  interest  immigration  rights  and  employer  groups  across  the  country.  Television  and  radio 
public  service  announcements  have  been  aired  nationwide,  newspaper  advertisements  placed,  and  a  task  force  of  federal  agencies  under  the 
leadership  of  the  Special  Counsel  has  ensured  a  coordinated  federal  strategy  for  educating  the  public  about  IRCA’s  antidiscrimination 
provi Sion . 

Some  Of  our  cases  have  affected  entire  industries  engendering  widespread  reforms.  This  is  particularly  true  of  the  airline  and  defense 
industries.  Through  fat-reaching  settlements  with  the  OSC,  four  major  airlines  have  abandoned  citizenship  status  restrictive  hiring 
practices.  Similarly,  defense  contractors  have  agreed  to  drop  company-wide  cit i zens -cnly  policies  due  to  the  Office  of  Special  Counsel's 
intervention.  As  a  result  of  these  cases,  tens  of  thousands  of  jobs  in  the  defense  and  airlines  industries  are  now  open  to  aliens  who  intend 
to  become  citizens. 

In  addition  to  a  memorandum  of  understanding  with  the  Equal  Employment  Opportunity  Cormission,  the  Office  of  Spec-,,!  Counsel  has  invited  117 
state  and  local  civil  rights  enforcement  agencies  to  enter  into  similar  agreements,  whereby  they  would  serve  as  agents  of  the  government  for 

purposes  of  receiving  charges  of  immi giat ion-related  unfair  employment  practices.  So  far,  we  have  signed  agreements  with  26  such  agencies, 

and  have  conducted  training  ses-sions  for  20  state  and  local  fair  employment  agencies.  These  agreements  serve  a  dual  purpose:  they  will 
ensure  that  discrimination  claims  are  efficiently  investigated  by  the  right  agency,  and  they  will  alert  state  and  local  civil  rights  agencies 
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to  be  watchful  for  IPCA  discrimination  cases. 


Ir  light  of  evidence  of  extensive  discriminatory  noncompl  lar.ce,  the  program  has  expanded  it.s  public  education  activities,  enabled  by 
additional  funding  provided  by  the  conferees  in  1390.  This  funding  has  been  used  to  produce  and  distribute  in  English  and  in  Spanish  a  non¬ 
technical  Illustrated  booklet  on  the  antidiscrimination  provision,  and  to  fund  a  limited  program  to  provide  grants  to  non-profit  corrmunity- 
based  r  rgsni  rat  ions  for  the  development  and  dissemination  of  information  on  the  law,  Both  initiatives  have  received  enthusiastic  .support, 
although  it  is  still  premature  to  evaluate  the  jiuccess  of  those  efforts 

In  addition,  the  program  has  begun  development  of  a  training  film  cn  videotaf>e  for  use  in  educating  public  officials  and  private  ernployers  cn 
IRTA's  ant  idi  scr  1  mi  nat  icn  requirements,  and  has  pa  r  1 1 1  pa  t  ed  i  ri  the  evaluali(>n  of  propo.sals  by  slates  for  funding  under  the  Stale  t.ega  1  1 7,-it  ion 
Impact  Assistance  Grant  program. 

.  _ 


1  tern 

19P9 

1  990 

1  991 

Change 

Base 

Charge 

Hei^uest 

Total  Investigations 

447 

631 

720 

SS 

ns 

77S 

Charges  Received 

38S 

S21 

600 

SO 

6S0 

6S0 

Iridependent  Investigations 

62 

1  1  0 

120 

s 

12S 

12S 

Comp  1  a  1 nt  3  riled 

B 

8 

10 

4 

1  4 

14 

formal  Settlements  of  Charges 

48 

28 

40 

10 

SO 

SO 

burjng  1990,  admi n i s t r a t i v e  law 

judges  have 

i ssued  two  me  t 1 1  3 

dec  1  SI nns  i n 

program  cases, 

each  of 

which  was  consistent  with  the  government' 

position.  In  one,  involvirjg  a  Hew  York  importer  and  wholesaler,  the  adrsinist  rat  i  ve  law  ^udoe  found  that  1  RCA  protects  citizens  from 
citizenship  status  di sc r i mi nat i on,  and  that  an  employer's  failure  to  understand  its  obligations  under  the  law  does  not  free  that  employer  from 
culpability;  the  ALJ  ordered  civil  damages  and  bark  and  front  pay 
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Decision  Unit.  Funding  I^vel  Requirewnts 
(Dollars  in  thousands) 


Craani  gallon  Office  '  f  Specia^  Couriael 


Pecisior,  Unif  2SCD01  Office  of  Sjiecial  Counsel 


1  992 

1  969  _ 

1990 

1991 

[  Base  bevel 

Berjue  St 

r.eve  i 

rhange 

Cum 

Change 

Cum 

P. e s_r . . j r P eq^u i  re rw n t  s 

bitdget  authority 

5?,  023 

S3, S96 

SI  0, 7C4 

S  603 

$11,  307 

JO 

SI  1,  3?7 

Ov'TlJiYS 

7.  07^ 

2.^03 

9,744 

1  ,  34? 

11,066 

f  1 

11,147 

Appropriated  Positions 

3  0 

36 

76 

f(, 

J6 

FTF  Workyears: 

Full  Time  Permanent 

29 

29 

S4 

?0 

/4 

7  4 

Ot  her 

Subtot  a  1 

'29 

'2  9 

6  4 

?0 

M 

74 

Overtime/ Holiday 

1 

1 

1 

1 

1 

Total 

30 

30 

_ 

20 

>6 

7  5 

Program  Changes:  An  increase  of  S^O.OOO  is  requested  to  covet  1991  pay  absorption  and  a<lmini st rat i vely  determined  pay  increases.  This  request 
iTi  1  restore  1991  reductions  in  training  and  f>efsonnel  compensation,  such  as  overtime  and  performance  recognition  aii<atds,  thus  resulting  in 
higher  productivity  and  improved  efficiency. 
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Organization  Office  of  Special  Counsel 


Schedule  of  Coat  Inputa 
(Dollars  in  Thousands) 

Decision  Unit  2SCD01  Office  of  Special  Counsel 


1992 

Request 

Level 

Pos 

FTE 

Amount 

1991  Pay  Absorption  ... 

21 

Administratively  Determined  Pay  Increase  ... 

39 

DOJ-Financi al  Management  Information  System 

4 

TOTAL 

70 
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Mr.  Early.  The  Committee  is  pleased  to  welcome  for  his  first  ap¬ 
pearance  Deputy  Attorney  General  William  P.  Barr.  We  will  insert 
your  biography  and  written  testimony  into  the  record,  and  ask  that 
you  proceed  with  your  statement. 

Statement  of  Mr.  Barr 

Mr.  Barr.  Thank  you.  Good  afternoon,  Mr.  Chairman.  We  are 
pleased  to  have  the  opportunity  to  appear  before  you  to  support  the 
1992  budget  request  for  General  Legal  Activities.  I  would  like  to  ex¬ 
press  my  appreciation  and  the  appreciation  of  the  entire  Depart¬ 
ment  of  Justice  for  the  support  that  this  Subcommittee  has  consist¬ 
ently  given  the  Department. 

Without  that  support  the  critical  mission  of  the  Department  in 
law  enforcement  and  litigation  could  not  be  achieved.  I  would  like 
to  read  a  brief  introductory  statement  concerning  the  appropria¬ 
tions  request. 

The  components  of  the  General  Legal  Activities,  GLA,  appropria¬ 
tion,  together  with  the  United  States  Attorneys,  and  the  Antitrust 
Division,  from  whom  you  will  receive  testimony  later,  represent 
the  core  of  the  litigative  and  prosecutorial  functions  of  the  Depart- 
-ment  of  Justice.  Combined,  they  constitute  the  United  States  Gov¬ 
ernment  s  “law  firm’'  carrying  the  government’s  cause  into  court. 
Every  day,  the  Department’s  attorneys  appear  in  courtrooms 
around  the  Nation  striving  to  bring  criminals  to  justice  and  defend 
the  public’s  interests  in  litigation  involving  the  Federal  govern¬ 
ment.  I  believe  our  lawyers  have  done  an  impressive  job  in  this 
role. 

In  the  fiscal  year  ending  September  30,  1990.  the  Department 
prosecuted  38,279  criminal  cases  and  litigated  120,309  civil  cases.  In 
1992,  we  expect  to  prosecute  nearly  45,000  criminal  cases  and  liti¬ 
gate  over  128,000  civil  cases.  This  represents  a  17  percent  increase 
in  criminal  cases  and  a  G  percent  increase  in  civil  cases.  These  fig¬ 
ures,  of  course,  include  the  workload  of  the  United  States  Attor¬ 
neys,  our  principal  litigation  component. 

ROLE  OF  THE  LITIGATING  DIVISIONS 

While  the  bulk  of  all  Federal  litigation  is  handled  by  the  U.S.  At¬ 
torneys.  the  litigating  divisions  in  main  Justice  become  directly  in¬ 
volved  in  selected  cases.  These  may  be  particularly  complex  or 
novel  cases  that  require  special  expertise,  they  may  be  cases  that 
belong  to  a  group  of  cases  requiring  uniformity  of  treatment  to 
ensure  proper  development  of  Federal  policy,  or  they  may  be  multi¬ 
district  or  national  cases  requiring  centralized  strategy  and  coordi¬ 
nation.  In  addition  to  this  direct  litigative  function,  the  headquar¬ 
ters-based  divisions  perform  the  critical  role  of  providing  legal  sup¬ 
port  and  advice  to  field  attorneys  and  investigators. 

The  litigation  contributions  of  the  components  in  the  GLA  appro¬ 
priation,  along  with  their  substantial  effort  in  supporting  the  work 
of  Federal  attorneys  in  94  judicial  districts  across  the  .Nation, 
cannot  be  overlooked.  Nor  can  we  fail  to  recognize  the  contribu¬ 
tions  of  the  litigating  divisions  in  carrying  out  the  vital  function  of 
ensuring  that  the  Department  maintains  control  over  all  criminal 
prosecutions  and  civil  suits  in  which  the  United  States  has  an  in- 
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terest.  The  need  for  improved  centralized  litigation  management  to 
effectively  meet  our  responsibilities  for  the  prosecution  of  criminal 
offenses*  the  protection  of  the  Treasury  from  thousands  of  unwar¬ 
ranted  monetary  claims  filed  each  year,  the  recovery  of  money 
owed  to  the  United  States,  and  the  enforcement  of  key  Federal  pro¬ 
grams  has  never  been  more  apparent. 

FISCAL  YEAR  1992  BUDGET  REQUEST 

To  continue  to  meet  these  responsibilities  in  1992,  we  are  re¬ 
questing  a  total  budget  of  $407,742  million  to  fund  3,884  positions 
in  the  General  Legal  Activities  appropriation.  This  request  repre¬ 
sents  a  net  increase  of  $62,862  million  or  18.2  percent  over  1991  re¬ 
sources. 

Of  this  amount,  $35.92  million  represents  mandatory  adjust¬ 
ments  to  our  base  budget  that  will  allow  us  to  fund  the  require¬ 
ments  of  ongoing  operations.  We  request  full  funding  for  most  of 
our  mandatory  requirements  related  to  salaries  and  benefits  such 
as  pay  annualization  for  the  position  enhancements  enacted  in  the 

1991  budget,  the  pay  requirements  anticipated  for  the  proposed 

1992  pay  raise,  and  increases  in  the  costs  of  health  and  retirement 
benefits.  In  addition,  we  seek  full  funding  for  non-salary  items  such 
as  increase  in  space  rental  costs  and  the  costs  associated  with  con¬ 
ducting  security  clearance  investigations.  This  is  the  first  time  in 
several  years  that  we  have  requested  virtually  full  funding  of  these 
base  adjustments.  Without  additional  appropriated  funds  to  cover 
these  items,  we  will  be  forced  to  absorb  these  required  costs,  as  we 
have  in  the  past,  to  the  detriment  of  program  initiatives. 

Mr.  Chairman,  the  remaining  S26.942  million  of  our  1992  in¬ 
crease  is  requested  for  program  increases  and  I  would  like  to  out¬ 
line  for  you  the  program  enhancements  we  propose. 

CIVIL  LITIGA'T'ION 

The  President's  budget  seeks  critical  resource  enhancements  to 
support  the  Department’s  increasing  civil  litigation  workload.  A 
program  enhancement  of  17  positions,  including  11  attorneys,  and 
$1,985  million  is  requested  for  litigation  expenses  and  automated 
litigation  support  (ALS)  costs  anticipated  to  arise  from  claims 
under  the  Radiation  Exposure  Compensation  Act  of  1990.  This  act 
offers  compensation  to  individuals  exposed  to  radiation  released 
during  above-ground  nuclear  testing  and  uranium  mining.  The 
Civil  Division  also  requests  $480,000  to  engage  the  services  of  for¬ 
eign  counsel  to  represent  U.S.  Government  interests  in  contract 
fraud  cases  at  Defense  Department  bases  overseas. 

ENVIRONMENTAL  PROTECTION 

Mr.  Chairman,  we  must  also  protect  our  enviionment  for  future 
generations,  and  we  can  only  do  that  if  we  pursue  an  aggressive 
agenda.  Therefore,  we  request  additional  positions  and  funding  for 
the  civil  litigation  efforts  of  the  Environment  and  Natural  Re¬ 
sources  Division.  Eight  positions,  including  four  attorneys,  and 
$1,117  million  are  requested  to  handle  an  increasing  litigation  and 
ALS  workload  associated  with  such  issues  as  water  rights  litigation 
and  adjudications  on  public  and  Indian  lands  in  the  West;  “tak- 
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ingB*'  litigation  involving  compensation  for  rights  lost  through  gov¬ 
ernment^  action;  challenges  to  the  ad^uacy  of  Federal  environ¬ 
mental  impact  assessments;  and  cases  involving  public  land  man- 
agement»  particularly  the  collection  of  royalties  for  leased  public 
resources.  For  environmental  protection,  the  division  requests  31 
new  positions,  including  20  attorneys,  and  $2,943  million  to  pursue 
natural  resource  damage  claims  and  to  handle  increasing  litigation 
involving  Federal  facilities,  enforcement  of  wetlands  laws,  and  de¬ 
fense  of  new  legislation  and  regulations.  In  addition,  the  division 
requests  three  positions  and  $63,000  to  provide  increased  support 
staff  for  the  division's  automated  litigation  support  projects.  The 
1992  budget  request  also  includes  an  additional  19  reimbursable 
work  years  for  Superfund  activities.  This  will  bring  total  reimburs¬ 
able  resources  for  Superfund  to  231  work  years  and  $32,324  million 
in  1992. 


TAX  UTIGATION 

The  work  of  the  tax  division  will  also  expand  during  1992,  Mr. 
Chairman,  and  we  request  enhancements  of  five  positions,  includ¬ 
ing  four  attorneys,  and  $270,000  to  handle  appellate  work  required 
to  support  the  division's  major  case  initiative.  The  Tax  Division's 
Appellate  Section  is  facing  a  deluge  of  cases  which  are  unprece¬ 
dented  in  their  size  and  complexity.  One  recent  appeal  involved  a 
$247  million  tax  deficiency  and  had  six  major  issues,  several  of 
which  have  industry-wide  importance.  And  there  are  several  cases 
pending  in  the  Tax  Court  that  dwarf  all  prior  cases;  one  case  alone 
involves  a  $1.5  billion  deficiency.  There  are  currently  15  cases  on 
the  Tax  Court’s  docket  that  involve  over  $100  million;  cumulative¬ 
ly,  these  cases  are  worth  $5.6  billion.  These  cases  are  wending  their 
way  to  the  Tax  Division’s  Appellate  Section  where  the  outcome  of 
appeals  will  determine  issues  affecting  entire  industries  and  will 
mean  billions  of  dollars  to  the  Federal  fisc. 

In  addition,  we  are  requesting  16  positions,  including  12  attor¬ 
neys,  and  $850,000  to  deal  with  an  increasing  number  of  bankrupt¬ 
cy  cases.  Many  of  these  cases  are  arising  from  the  failure  of  corpo¬ 
rations  financed  through  high-yield,  low-rated  bonds  and  some  in¬ 
volve  billions  of  dollars  of  tax  liability. 

CIVIL  RIGHTS  INITIATIVES 

The  Civil  Rights  Division  requests  20  positions,  including  16  at¬ 
torneys,  and  $1,098  million  to  address  its  litigative  responsibilities 
under  the  Americans  with  Disabilities  Act  (ADA)  of  1990.  These  re¬ 
sources  will  enable  the  division  to  provide  the  nation’s  43  million 
disabled  persons  with  civil  rights  protections  similar  to  those  pro¬ 
vided  on  the  basis  of  race,  sex,  national  origin  and  religion.  Other 
enhancements  requested  by  the  Civil  Rights  Division  include  six 
positions,  four  of  which  are  attorneys,  and  $250,000  to  address  the 
increasing  number  of  referrals  received  from  the  Equal  Employ¬ 
ment  Opportunity  Commission;  and  three  attorney  positions  and 
$165,000  to  handle  litigation  resulting  from  the  submission  of  redis¬ 
tricting  plans  occasioned  by  the  completion  of  the  1990  Census.  The 
division  plans  to  reduce  resources  allocated  to  its  Educational  Op¬ 
portunities  Section  by  $200,000  and  three  positions,  including  one 
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attorney  position.  This  reduction  reflects  the  Department's  decision 
to  defer  to  the  retained  counsel  of  local  school  districts  and  allow 
that  counsel  to  determine  the  propriety  of  seeking  to  lift  school  de¬ 
segregation  orders. 

Also,  to  support  civil  rights  initiatives,  16  positions,  including 
two  attorneys,  and  $1,256  million  are  needed  for  ADA  technical  as¬ 
sistance  and  compliance  review.  Technical  assistance  will  provide 
individuals  with  the  information  necessary  to  understand  and  meet 
the  requirements  imposed  under  the  ADA.  The  Department  will 
also  coordinate  the  technical  assistance  activities  of  other  organiza¬ 
tions  in  order  to  prevent  a  duplication  of  effort. 

In  addition,  an  enhancement  of  $1,850  million  is  needed  to  pur¬ 
chase  a  Geographical  Information  System  (GIS)  along  with  the  nec¬ 
essary  data  for  its  use.  This  new  state-of-the-art  system  will  piovide 
the  Civil  Rights  Division  with  the  necessary  technology  to  address 
the  enormous  workload  expected  as  a  result  of  the  1990  Census. 
The  division  anticipates  that  the  number  of  Section  5  and  Section  2 
cases  it  receives  this  year  will  expand  considerably  due  to  the  in¬ 
crease  in  redistncting  plans  submitted.  The  Geographical  Informa¬ 
tion  System  will  enable  the  division  to  accurately  review  these  in¬ 
coming  plans  and  address  any  litigative  concerns  in  a  timely 
manner. 

The  Office  of  Special  Counsel  for  Discrimination  requests  four 
positions,  including  one  attorney,  and  $905,000  to  expand  its  grant 
program  to  community-based  non-profit  organizations  that  perform 
outreach  into  the  language-minority  population.  Also,  the  office 
will  begin  a  nationwide  multimedia  public  education  campaign  tar¬ 
geting  employers. 


CRIMINAL  PROSECUTIONS 

Turning  to  increases  for  criminal  prosecutions,  Mr.  Chairman, 
the  Criminal  Division  seeks  additional  resources  to  expand  its  pur¬ 
suit  of  white  collar  and  drug-related  crimes.  Program  enhance¬ 
ments  totaling  20  positions,  including  13  attorneys,  and  $1,166  mil¬ 
lion  are  needed  to  increase  the  Department’s  emphasis  on  the  pros¬ 
ecution  of  fraud  cases  involving  defense  procurement,  HUD,  insur¬ 
ance,  health  care,  and  pension  fund  violations.  Also  required  are  10 
positions,  including  six  attorneys,  and  $800,000  to  fund  additional 
money  laundering  cases  related  to  drug-trafficking  offenses  in  1992. 

Resources  required  to  support  the  prosecution  of  criminal  cases 
are  also  requested  in  the  1992  budget.  The  growing  number  of  wire¬ 
tap  requests  and  the  increasing  workload  associated  with  witness 
protection  prompts  a  request  for  13  additional  positions,  including 
two  attorneys  and  approximately  $609,000  to  better  support  field 
attorneys  with  these  services.  The  Criminal  Division  also  requests 
$874,000  for  automated  litigation  support  expenses  associated  with 
an  increasing  caseload  in  the  division,  particularly  for  financial  in¬ 
stitution  fraud  cases;  and  $150,000  for  a  requirements  analysis  to 
determine  the  potential  of  expanding  the  use  of  automated  litiga¬ 
tion  support  in  criminal  cases. 

A  program  enhancement  of  six  positions,  including  five  attor¬ 
neys,  and  $712,000  is  sought  by  the  Environment  and  Natural  Re¬ 
sources  Division  to  expand  the  advice  and  litigation  support  provid- 
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ed  to  Federal  prosecutors  in  the  field  by  the  Environmental  Crimes 
Section. 

An  increase  of  $965,000  is  requested  for  the  Tax  Division’s  crimi¬ 
nal  tax  prosecution  program.  Of  this  amount,  10  positions,  includ¬ 
ing  eight  attorneys,  and  $540,000  are  requested  to  support  the  divi¬ 
sion’s  motor  fuel  excise  tax  initiative.  Let  me  pause  here  and  an¬ 
ticipate  a  topic  that  I  understand  will  be  coming  up  next. 

In  the  criminal  area  the  Attorney  General  mentioned  last  week 
at  the  crime  summit  that  we  are  seeking  in  our  1992  request  for 
U.S.  Attorneys  $12.8  million  to  start  a  new  violent  crime  initiative 
in  select  cities. 


VIOLENT  CRIME  TASK  FORCES 

While  the  outlines  of  his  program  are  still  being  developed,  as 
the  Attorney  General  mentioned,  this  will  be  an  initiative  to  sup¬ 
port  Federal,  local,  and  State  task  forces  with  community  involve¬ 
ment  to  target  violent  criminal  groups  and  gangs,  many  of  which 
are  involved  in  the  drug  trade. 

At  the  crime  summit,  an  example  of  that  kind  of  task  force  was 
presented.  Philadelphia’s  Violent  Traffickers  Project  has  been  very 
successful  in  taking  down  entire  street  organizations  that  have 
been  involved  in  violent  crime  and  putting  away,  under  mandatory 
sentences,  people  who  have  used  firearms. 

With  that  I  will  just  submit  the  rest  of  my  statement  for  the 
record.  I  would  like  to  say  that  we  are  very  pleased  with  the  re¬ 
quest  for  the  General  Legal  Activities  Appropriation.  Part  of  the 
reason  for  the  significant  GLA  increase  is  really  due  to  the  dedica¬ 
tion  and  commitment  of  our  component  heads  and  the  very  effec¬ 
tive  presentations  that  were  made  by  them  both  in  our  internal  budget 
review  and  the  Administration’s  OMB  process.  I  have  asked  all  the 
component  heads  to  come  with  me  today. 

If  you  have  any  questions  about  their  specific  progiams,  they  are 
available  to  address  them. 

Thank  you,  Mr.  Chairman. 

[Mr.  Barr’s  biography  and  written  statement  follow:] 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Attorney  General 


The  Deputy  Attenwy  C«ntnl 


MnAinarM.  O  C.  203  SO 


y  iographical  Inlormation  for  William  P.  Barr 


Mr.  Barr  was  nominated  by  President  Bush  in  May  1990  to  be 
Deputy  Attorney  General.  He  began  serving  as  Deputy  Attorney 
General  at  that  time  pending  Senate  confirmation  which  occurred 
July  18,  1990.  Prior  to  his  service  as  Deputy  Attorney  General, 

Mr.  Barr  served  in  the  Department  of  Justice  from  April  1989  to 
May  1990  as  Assistant  Attorney  General  for  the  Office  of  Legal 
Counsel,  a  position  known  as  'the  Attorney  General's  lawyer,' 

Mr.  Barr  received  his  BA  and  MA  degrees,  in  1971  and  1973 
respectively,  from  Columbia  University  in  New'  York.  He  received 
his  JD  degree  with  highest  honors  in  1977  from  George  Washington 
University, 

From  1973  to  1977,  Mr.  Barr  served  with  the  Central 
Intelligence  Agency,  From  1977  through  1978  he  served  as  law 
clerk  to  Judge  Malcolm  Wilkey  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  From  1982  to  1983,  Mr.  Barr 
served  on  the  Domestic  Policy  staff  at  the  White  House. 

Mr.  Barr  has  been  in  private  practice  for  nine  years,  first 
as  an  associate  (1978-82)  and  then  as  a  partner  (1984-89),  with 
the  Washington  law  firm  of  Shaw,  Pittman,  Potts,  and  Trowbridge. 
He  left  the  firm  in  April  1989  to  serve  as  Assistant  Attorney 
General  for  the  Office  of  Legal  Counsel.  Mr.  Barr,  his  wife 
Christine,  and  three  children  reside  in  Virginia. 
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DEPARTMENT  OF  JUSTICE 
GENERAL  LEGAL  ACTIVITIES 
STATEMENT  OF  THE  DEPUTY  ATTORNEY  GENERAL 
WILLIAM  P.  BARR 

BEFORE  THE  HOUSE  APPROPRIATIONS  SUBCOMMITTEE  ON  THE 
DEPARTMENTS  OF  COMMERCE,  JUSTICE,  AND  STATE, 

THE  JUDICIARY,  AND  RELATED  AGENCIES 

Mr.  Chairman  and  Mamhara  of  tha  Subcommlttae: 

I  am  plaaaad  to  appaar  befora  you  in  support  of  the  1992  budget 
raquaat  for  tha  Ganaral  Legal  Activities  appropriation.  I  would 
like  to  express  my  appreciation  for  the  support  that  this 
Subcomaittaa  has  consistently  given  the  Department.  Your  efforts 
on  our  behalf  are  critical  to  the  success  of  our  lav  enforcement 
and  litigation  missions. 

The  components  of  the  General  Legal  Activities  (GLA) 
appropriation,  together  with  the  United  States  Attorneys,  and  the 
Antitrust  Division,  from  whom  you  will  receive  testimony  later, 
represent  the  core  of  the  litigative  and  prosecutorial  functions 
of  the  Department  of  Justice.  Combined,  they  constitute  the 
United  States  Government's  "lav  firm"  carrying  the  government's 
cause  into  court.  Every  day,  the  Department's  attorneys  appear 
in  courtrooms  around  the  Nation  striving  to  bring  criminals  to 
justice  and  defend  the  public's  interests  in  litigation  involving 
the  Federal  Government.  I  believe  our  lawyers  have  done  an 
impressive  job  in  this  role. 
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in  the  fiscal  year  ending  September  30,  1990,  the  Department 
prosecuted  38,279  criminal  cases,  and  litigated  120,369  civil 
cases.  In  1992,  v#  expect  to  prosecute  nearly  45,000  criminal 
cases,  and  litigate  over  128,000  civil  cases.  This  represents  a 
17-parcent  increase  in  criminal  cases  and  a  6*percent  increase  in 
civil  cases.  These  figures,  of  course,  include  the  vorkload  of 
the  United  States  Attorneys,  our  principal  litigation  component. 

While  the  bulk  of  all  Federal  litigation  is  handled  by  the  U.6. 
Attorneys,  the  litigating  divisions  become  directly  involved  in 
selected  cases.  These  may  be  particularly  complex  or  novel  cases 
that  require  special  expertise,  they  may  be  cases  that  belong  to 
a  group  of  cases  requiring  uniformity  of  treatment  to  ensure 
proper  development  of  Federal  policy,  or  they  may  be  multi¬ 
district  or  national  cases  requiring  centralized  strategy  and 
coordination.  In  addition  to  this  direct  litigative  function, 
the  headquarters-based  divisions  perform  the  critical  role  of 
providing  legal  support  and  advice  to  field  attorneys  and 
investigators. 

The  litigation  contributions  of  the  components  in  the  6LA 
appropriation,  along  with  their  substantial  effort  in  supporting 
the  work  of  Federal  attorneys  in  94  judicial  districts  across  the 
Nation,  cannot  be  overlooked.  Nor  can  ve  fail  to  recognize  the 
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contributions  of  the  litigating  divisions  in  carrying  out  the 
vital  function  of  ensuring  that  the  Department  aaintains  control 
over  all  criminal  prosecutions  and  civil  su*t3  in  which  the 
United  States  has  an  interest.  The  need  for  improved  centralized 
litigation  management  to  effectively  meet  our  responsibilities 
for  the  prosecution  of  criminal  offenses,  the  protection  of  the 
Treasury  from  the  thousands  of  unwarranted  monetary  claims  filed 
each  year,  the  recovery  of  money  owed  to  the  United  States,  and 
the  enforcement  of  key  Federal  programs  has  never  been  more 
apparent . 

To  continue  to  meet  these  responsibilities  in  1992,  we  are 
requesting  a  total  budget  of  $407,742,000,  to  fund  3,884 
positions  in  the  General  Legal  Activities  appropriation.  This 
request  represents  a  net  increase  of  $62,862,000  or  18.2  percent 
over  1991  resources. 

Of  this  amount,  $35,920,000  represents  mandatory  adjustments  to 
our  base  budget  that  will  allow  us  to  fund  the  requirements  of 
ongoing  operations.  We  request  full  funding  for  most  of  our 
mandatory  requirements  related  to  salaries  and  benefits  such  as 
pay  annualisation  for  the  position  enhancements  enacted  in  the 

1991  budget,  the  pay  requirements  anticipated  for  the  proposed 

1992  pay  raise,  and  increases  in  the  costs  of  health  and 
retirement  benefits.  In  addition,  we  seek  full  funding  for  non- 
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salary  itaas  such  as  incrsasss  in  spacs  rental  costs  and  the 
costs  associated  with  conducting  security  clearance 
investigations.  This  is  the  first  tine  in  several  years  that  we 
have  requested  virtually  full  funding  of  these  base  adjustnents. 
Without  additional  appropriated  funds  to  cover  these  items,  ve 
vill  be  forced  to  absorb  these  required  coats,  as  ve  have  in  the 
past,  at  the  esqpwnwe  of  program  initiatives. 

Mr.  Chairman,  the  remaining  $26,942,000  of  our  1992  increase  is 
requested  for  program  increases;  and  I  would  like  to  outline  for 
you  the  program  enhancements  ve  propose. 

Civil  Litigation 

The  President's  Budget  seeks  critical  resource  enhancements  to 
support  the  Department's  increasing  civil  litigation  workload.  A 
program  enhancement  of  t7  positions  (including  11  attorneys)  and 
$1,985,000  is  requested  for  litigation  expenses  and  automated 
litigation  support  (ALS)  costs  anticipated  to  arise  from  claims 
under  the  Radiation  Exposure  Compensation  Act  of  1990.  This  Act 
offers  compensation  to  individuals  exposed  to  radiation  released 
during  above-ground  nuclear  testing  and  uranium  mining.  The 
Civil  Division  also  requests  $480,000  to  engage  the  services  of 
foreign  counsel  to  represent  D.8.  Government  interests  in 
contract  fraud  cases  at  Defense  Department  bases  overseas. 
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Hr.  ChalraaD,  we  oust  also  protect  our  environment  for  future 
generations,  and  ve  can  only  do  that  If  ve  pursue  an  aggressive 
agenda.  Therefore,  we  request  additional  positions  and  funding 
for  the  civil  litigation  efforts  of  the  Environment  and  Natural 
Resources  Division.  Eight  positions  (Including  4  attorneys)  and 
$1,117,000  are  requested  to  handle  an  Increasing  litigation  and 
ALS  workload  associated  with  such  Issues  as  water  rights 
litigation  and  adjudications  on  public  and  Indian  lands  in  the 
West;  "takings*'  litigation  involving  compensation  for  rights  lost 
through  governmental  action;  challenges  to  the  adequacy  of 
Federal  environmental  Impact  assessments;  and  cases  Involving 
public  land  management,  particularly  the  collection  of  royalties 
for  leased  public  resources.  For  environmental  protection,  the 
Division  requests  31  new  positions  (including  20  attorneys)  and 
$2,943,000  to  pursue  natural  resource  damage  claims  and  to  handle 
Increasing  litigation  involving  Federal  facilities,  enforcement 
of  wetlands  lavs,  and  defense  of  new  legislation  and  regulations. 
In  addition,  the  Division  requests  3  positions  and  $63,000  to 
provide  increased  support  staff  for  the  Division's  automated 
litigation  support  projects.  The  1992  budget  request  also 
includes  an  additional  19  reimbursable  vorkyears  for  Superfund 
activities.  This  will  bring  total  reimbursable  resources  for 
Superfund  to  231  vorkyears  and  $32,324,000  In  1992. 
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Th«  work  of  thm  Tax  Division  will  also  axpand  during  1992,  Mr. 
Chairman,  and  wa  raquast  anhancamants  of  5  positions  (including  4 
attornays)  and  $270,000  to  handla  appallata  work  raquirad  to 
support  tha  Division's  Major  Casa  initiativa.  The  Tax  Division's 
Appallata  Baction  is  facing  a  daluga  of  casas  which  ara 
unpracadantad  in  thair  sisa  and  cozplaxity.  Ona  racant  appaal 
involvad  a  $247  million  tax  daficiancy  and  had  six  major  issues, 
several  of  which  have  industry-wide  importance.  And  there  are 
several  cases  pending  in  the  Tax  Court  that  dwarf  all  prior 
cases;  one  case  alone  involves  a  $1.5  billion  deficiency.  There 
are  currently  15  casas  on  the  Tax  Court's  docket  that  involve 
over  $100  million;  cumulatively,  these  cases  are  worth  $5.6 
billion.  These  cases  are  vending  their  way  to  the  Tax  Division's 
Appellate  Section  where  the  outcome  of  appeals  will  determine 
issues  affecting  entire  industries  and  will  mean  billions  of 
dollars  to  the  federal  fisc. 

In  addition,  we  are  requesting  16  positions  (including  12 
attorneys)  and  $850,000  to  deal  with  an  increasing  number  of 
bankruptcy  cases.  Many  of  those  cases  are  arising  from  the 
failure  of  corporations  financed  through  high-yielding,  low- 
rated  bonds  and  some  involve  billions  of  dollars  of  tax 
liability. 

The  Civil  Rights  Division  requests  20  positions  (including  16 
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attornfiya)  and  |1^08f,000  to  addrasa  ita  lltigativa 
raapoDaibilitiaa  undar  tha  Aaaricana  vith  Diaabilitiaa  Act  (ADA) 
of  1990.  Thaaa  raaourcaa  will  anabla  tha  Diviaion  to  provida  tha 
natioD'a  43  Billion  diaablad  paraona  with  civil  ri^hta 
protactiona  aiailar  to  thoaa  providad  on  tha  baaia  of  raca,  aax, 
national  origin  and  raligion.  Othar  anhancananta  raquaatad  by 
tha  Civil  Kighta  Diviaion  includa  6  poaitiotis  (4  of  which  ara 
attornaya)  and  $250,000  to  addraaa  tho  incraaaing  numbai  of 
rafarrala  racaivad  from  tha  Kqual  Employmant  Opportunity 
Conmlasion;  and  3  attornay  poaitions  and  $165,000  to  handla 
litigation  raaulting  from  tha  submiaaion  of  radiatricting  plans 
occasionad  by  tha  complation  of  tha  1990  Canaus.  Tha  Diviaion 
plana  to  raduca  raaourcaa  allocatad  to  ita  Educational 
Opportuni tiaa  saction  by  $200,000  and  3  positions  (including  i 
attornay  position).  This  raduction  raflacts  tha  Dapartmant's 
dacision  to  dafar  to  tha  ratainad  counsal  of  local  school 
districts  and  allow  that  counaal  to  datarmine  tha  propriaty  of 
maa)cing  to  lift  school  daaagragaticn  ordars. 

Also,  to  support  civil  rights  initiativas,  16  positions 
(including  2  attornaya)  and  $1,256,000  ara  naadad  for  ADA 
tachnical  asaiatanca,  and  oooplianca  raviaw.  Tachnical 
aasistanca  will  provida  individuals  with  tha  information 
nacasaary  to  undaratand  and  maat  tha  raquiraaants  ioposad  undar 
tha  ADA.  Tha  Dapartmant  will  also  coordinata  tha  tachnical 
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assistanc#  actlvitiai  of  othar  organiiitions  in  order  to  prevent 
a  duplication  of  effort. 

In  addition,  an  enhanceaent  of  $1,S50,000  is  needed  to  purchase  a 
Geographical  Infomation  Syetea  (QI8)  along  vith  the  necessary 
data  for  its  use.  This  nev  state-of-the-art  system  vill  provide 
the  Civil  Sights  Division  vith  the  necessary  technology  to 
address  the  enormous  workload  esrpected  as  a  result  of  the  1990 
Census.  The  Division  anticipates  that  the  number  of  Section  s 
and  Section  2  cases  it  receives  this  year  vill  expand 
considerably  due  to  the  increase  in  redistricting  plans 
submitted.  The  Geographical  Information  System  will  enable  the 
Division  to  accurately  review  these  incoming  plane  and  address 
any  litigative  concerns  in  a  timely  manner. 


The  Office  of  the  Special  Counsel  for  Discrimination  requests  4 
positions  (including  1  attorney)  and  $905,000  to  expand  its  grant 
program  to  community-based  non-profit  organisations  that  perform 
outreach  into  the  language-minority  population.  Also,  the  Office 
vill  begin  a  nationwide  multimedia  public  education  campaign 
targeting  employers . 


Kr.  Chairman,  a  quantitative  measur^by  which  the  performance  of 
the  Department  can  be  judged  is  magnitude  of  cash  and 
property  collections  generated  by  our  litigative  efforts. 
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Historically,  this  has  basn  asasurad  by  ths  aaount  of  cash  that 
tbs  Dspartasfit  has  rsosivsd  through  its  loch-box.  In  riscal  Ysar 
1990,  ths  Dspartasnt  collsctsd  f$08  Billion  through  ths  loch- 
box.  Criainal  finss  gsnsratsd  by  our  prosscutions  ars,  by  lav, 
paid  dirsotly  to  ths  Clsrhs  of  ths  Onitsd  States  District  Courts, 
our  loch-box  collsctioos  and  ths  criBinal  finss  gsnsratsd  total 
$644  Billion  in  1990.  This  figure  rsprsssnts  a  28  psrcsnt 
inersass  over  avsrags  collsctions  for  tbs  prsvioua  fivs  years. 
Based  on  these  nuabers  alone,  vs  collect  78  cents  for  each  dollar 
spent  on  the  United  States  Attorneys  and  the  Legal  Divisions. 

Thev'^  figures,  however,  tell  only  part  of  our  story.  The 
Department  of  Justice  routinely  requires  defendants  to  aahe 
payments  directly  to  the  client  agencies  in  an  effort  to  speed  up 
disposition  and,  in  cases  such  as  student  loan  defaults,  to 
replenish  specific  accounts.  In  addition  to  these  collections, 
our  affiraative  litigation  efforts  frequently  secure  property  for 
an  agency,  such  as  foreclosure,  or  result  in  off-sets  against 
amounts  oved  by  an  agency  to  the  defendant.  If  ve  tahe  all  these 
activities  into  account,  the  Department  generated  $1.1  billion  in 
collections  in  1990.  And  this  figure  does  not  include  any  asset 
forfeitures  or  user  fees. 
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Criminal  Prosacutlons 

Turning  to  incraasas  for  criminal  proaacutions,  Mr.  Cbaiman,  the 
Criminal  Division  saahs  additional  rasourcas  to  axpand  its 
pursuit  of  vbita  collar  and  drug-ralatad  crimes.  Program 
anhancamanta  totaling  20  positions  (including  13  attornays}  and 
$1,166,000  ara  naadad  to  incraasa  the  Department's  emphasis  on 
the  prosecution  of  fraud  cases  involving  defense  procurement, 

HUD,  insurance,  health  care,  and  pension  fund  violations.  Also 
required  are  10  positions  (including  6  attorneys)  and  $800,000  to 
fund  additional  money  laundering  cases  related  to  drug** 
trafficking  offenses  in  1992. 

Resources  required  to  support  the  prosecution  of  criminal  cases 
are  also  requested  in  the  1992  budget.  The  growing  number  of 
wiretap  reqcuests  and  the  increasing  wor)cload  associated  with 
witness  protection  prompts  a  request  for  13  additional  positions 
(including  2  attorneys)  and  $609,000  to  better  support  field 
attorneys  with  these  services.  The  Criminal  Division  also 
requests  $874,000  for  automated  litigatior.  support  expenses 
associated  with  an  increasing  caseload  in  the  Division, 
particularly  for  financial  institution  fraud  cases;  and  $150,000 
for  a  reqfuirements  analysis  to  determine  the  potential  of 
expanding  the  use  of  automated  litigation  support  in  criminal 
cases . 


10 


1207 


A  progru  •zihanc«B«nt  of  6  positions  (including  5  attornsys)  and 
$712,000  is  sought  by  tbs  Environaant  and  natural  Rasourcas 
Division  to  axpand  tha  advica  and  litigation  support  provided  to 
Federal  prosecutors  in  tha  field  by  tha  Environmental  crimes 
Section.  Zn  addition,  an  increase  of  i  attorney  and  $48,000  is 
requested  for  the  Appellate  Section  to  handle  tha  growing  docket 
of  environmental  crimes  appeals.  These  requested  enhancements 
will  allow  the  Department  to  pursue  the  Administration's  policy 
of  sending  out  a  strong  message  that  criminal  violations  of 
environmental  lavs  will  no  longer  be  tolerated. 

An  increase  of  $965,000  is  requested  for  the  Tax  Division's 
criminal  tax  prosecution  program.  Of  this  amount,  10  positions 
(including  8  attorneys)  and  $540,000  are  requested  to  support  the 
Division's  motor  fuel  excise  tax  initiative.  The  U.S.  Treasury 
estimated  that  perpetrators  of  motor  fuel  excise  tax  schemes 
avoid  paying  $1  billion  in  taxes  annually.  The  remaining 
$425,000  is  to  support  8  additional  positions  (including  6 
attorneys)  who  will  target  the  "tax  gap"  between  the  amount  of 
taxes  owed  and  paid. 

infrastructure  and  Management  Improvements 

Mr.  chairman,  funding  for  a  number  of  program  initiatives  is 
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sought  to  strengthen  the  infrastructure  of  GLA  organizations. 

The  Department  is  requesting  a  program  enhancement  of  $4,027,000 
for  legal  activities  office  automation  to  support  the  nationwide 
implementation  of  Project  EAGLE  in  the  U.S.  Attorneys  offices  and 
to  begin  the  phased  conversion  of  Washington-based  legal 
divisions  from  other  systems  to  EAGLE.  In  addition,  the  Tax 
Division  requests  $500,000  for  Project  EAGLE  facilities 
management. 

The  extraordinary  space  costs  incurred  by  the  Dallas  BanA  Fraud 
TasX  Force  and  the  need  for  additional  computer  room  space  at 
headquarters,  combined  with  the  need  to  enhance  building 
security,  accounts  for  a  Criminal  Division  request  for  an 
additional  $1,231,000  to  fund  administrative  costs  in  1992. 

Also,  funding  to  cover  an  additional  $400,000  for  increased 
access  to  legal  data  base?  is  requested. 

In  1992,  the  0.8.  National  Central  Bureau  -  INTERPOL  is 
requesting  $198,000  to  fund  the  operational  and  developmental 
costs  associated  with  the  0.8. /Canadian  Interface  -«  a  message 
transmission  system  designed  to  allow  the  50  states  and  their 
Canadian  counterparts  to  exchange  police  information.  Also 
requested  is  $39,000  to  cover  unforeseen  decreases  in  the  value 
of  the  dollar  against  the  swiss  franc,  which  is  the  currency  used 
for  ths  assessment  of  annual  INTERPOL  dues. 
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Finally,  Kr.  Chairman,  the  Department  requests  funding  for  GLA's 
litigating  divisions  in  the  emount  of  $2,000,000  to  cover  the 
costs  associated  with  a  decision  by  the  Judicial  Conference  to 
raise  by  over  50  percent  the  fees  paid  by  the  Federal  Government 
for  transcription  services.  We  also  request  funding  amounting  to 
a  total  of  $200,000  for  GLA's  share  of  the  upgrade  of  the 
Department's  Financial  Management  Information  System. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  will  be 
pleased  to  respond  to  any  questions  that  you  or  the  other  Members 
of  the  Subcommittee  may  wish  to  asK. 
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Mr.  Early.  Actually  that  is  a  pretty  generous  increase.  That  is  a 
30  percent  increase. 

Mr.  Barr.  I  think  for  all  the  components  in  ihe  General  Legal 
Activities  appropriation  it  is  an  18  percent  increase. 

MOTOR  FUEL  EXCISE  TAX  INITIATIVE 

Mr.  Early.  Mr.  Barr,  you  request  an  increase  of  SD65,000  in  sup¬ 
port  of  the  Tax  Division’s  motor  fuel  excise  tax  initiative.  Would 
you  explain  this  initiative  and  how  much  additional  revenue  you 
hope  to  obtain  with  it? 

Mr.  Barr.  I  think  the  Tax  Division  is  estimating  that  the  various 
tax  evasion  schemes  in  this  area  may  be  costing  the  Treasury  $1 
billion.  It  is  my  understanding  the  Tax  Division  has  10  people 
working  on  these  cases. 

This  request  would  provide  for  an  additional  10.  Shirley  Peterson 
is  here  to  take  questions  on  this  matter. 

Mr.  Early.  I  think  the  key  witnesses  should  refer  to  the  special¬ 
ists  much  more  often  than  they  do.  But  I  want  whoever  you  turn  it 
over  to  identify  himself  or  herself. 

Ms.  Peterson.  I  am  Shirley  Peterson,  Assistant  Attorney  Gener¬ 
al  in  charge  of  the  Tax  Division.  When  this  Administration  came 
into  office  in  1989  it  came  to  our  attention  that  there  was  an  enor¬ 
mous  motor  fuel  excise  tax  evasion  scheme  going  on  in  hfew  York 
originating  with  organized  crime.  Unfortunately,  it  has  now  begun 
to  spread  into  legitimate  business.  With  the  recent  increase  in  the 
motor  fuel  excise  tax  from  9  to  14  cents  a  gallon,  about  a  50-per¬ 
cent  incre£ise,  the  incentive  to  cheat  on  these  taxes  is  enormous. 

We  have  information  that  these  evasion  schemes  are  now  spread¬ 
ing  across  the  country.  The  government  has  over  100  investigations 
going  on  in  18  different  locations.  They  are  very  difficult  cases  to 
investigate  and  to  prove  but  the  amount  at  stake  is  absolutely 
enormous. 

in  a  recent  case  we  obtained  conviction  of  Getty  Terminals  Corp,, 
a  subsidiary  of  Getty  Oil  who,  in  just  five  months,  evaded  over  $1 
million  in  excise  tax.  That  is  literally  a  drop  in  the  bucket.  So 
there  are  enormous  amounts  of  money  at  stake.  We  regard  this  as 
a  very,  very  important  initiative. 

Mr.  Early.  How  did  you  determine  10  positions  to  recover  that 
amount  of  money?  From  your  comments  1  would  think  there  is 
even  more  out  there,  if  we  increased  it  even  further. 

Ms.  Peterson.  Yes,  sir.  Our  goal  is  not  to  attempt  to  prosecute 
all  these  cases  ourselves.  At  the  present  time  our  task  force  is  lead¬ 
ing  the  charge  in  the  prosecution  of  these  cases.  However,  we  are 
working  very  closely  with  the  United  States  Attorneys  across  the 
country.  As  we  develop  the  expertise  we  are  sharing  that  expertise 
with  U.S.  Attorneys  in  many  locations  across  the  country  and  they 
will  help  bear  the  burden  of  ultimately  prosecuting  the  cases. 

Mr.  Early,  Are  you  satisfied  with  the  cooperation  with  the  U.S. 
Attorneys  or  are  you  having  the  typical  turf  battle? 

Ms.  Peterson.  Absolutely  no  turf  battle.  The  relations  between 
U.S.  Attorneys  and  the  Tax  Division  have  never  been  better. 
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Mr.  Early.  Why  don't  you  identify  some  specific  cases  as  far  as 
the  dollar  amount  that  we  recouped  and  what  we  might  be  able  to 
recoup  if  we  grant  your  requested  increase  for  the  record. 

Ms.  Peterson.  In  the  Getty  Terminals  case  there  were  five 
months  of  tax  involved. 

Mr.  Early.  I  would  like  for  you  to  do  it  in  the  record  in  writing 
so  when  we  mark  up  I  can  refer  to  it. 

Ms.  Peterson.  I  will  be  happy  to. 

[The  information  follows:] 

Motor  Fuel  Excise  Tax 

We  estimate  that  motor  fuel  excise  tax  in  excess  of  one  billion  dollars  is  evaded 
annually.  This  estimate  is  based  upon  information  gained  by  the  multi-agency  task 
force,  which  is  composed  of  Federal,  State,  and  local  prosecutors  and  investigators. 

The  amount  of  taxes  evaded  can  be  illustrated  by  some  recent  successful  prosecu¬ 
tions  in  the  Eastern  District  of  New  York  in  which  the  Government  proved  that 
more  than  ?5.5  million  in  gasoline  excise  taxes  was  evaded  in  a  few  months  On  Oc¬ 
tober  11,  1990,  Richard  Kennon  and  Robert  Kennon  were  convicted  for  evading  ap¬ 
proximate!}  $1.3  million  in  about  18  months.  On  November  16,  1990,  a  jury  convict¬ 
ed  Getty  Terminals  Corp.,  a  Getty  Terminals  executive,  and  two  independent  gaso¬ 
line  wholesalers  of  charges  of  conspiracy  to  evade  gasoline  excise  taxes.  In  that  case, 
more  than  $1  million  in  tax  was  evaded  in  ju.st  four  months.  And,  on  December  12, 
1990,  a  jury  returned  a  guilty  verdict  against  Joseph  Aracari,  John  Papandon  and 
Anthony  Zummo  for  their  involvement  in  the  evasion  of  approximately  $3.2  million 
in  about  one  year.  Another  recent  indictment  alleges  that  five  defendants  evaded 
$14  million  in  gasoline  taxes  in  just  ten  months. 

Based  on  our  knowledge  of  the  activities  of  fuel  terminals  in  New  York  State,  we 
estimate  that  Federal  motor  fuel  tax  evasion  in  that  area  is  at  least  $200  million 
annually.  The  remainder  of  the  $1  billion  estimate  is  based  upon  information  re¬ 
ceived  from  other  geographic  areas.  The  Tax  Division  has  discussed  the  problem 
with  Federal  and  State  representatives  in  the  areas  where  motor  fuel  excise  tax 
evasion  is  known  to  exist.  The  total  estimate  is  reached  by  adding  the  amounts  pro¬ 
vided.  Since  our  estimate  is  based  largely  on  investigative  information  developed  by 
grand  juries,  we  are  prevented  from  being  more  specific  until  ongoing  investigations 
are  completed  and  formal  charges  can  be  filed. 

BANKRUPTCY  LITIGATION 

Mr.  Early.  You  request  $850,000  for  increased  bankruptcy  litiga¬ 
tion.  What  is  Justice's  role  in  this  type  of  litigation  and  how  much 
are  you  currently  spending  on  it? 

Ms.  Peterson.  The  Tax  Division  represents  the  United  States 
with  regard  to  tax  claims  in  all  bankruptcy  actions  throughout  the 
country. 

We  have  seen  an  enormous  increase  in  the  number  of  bankrupt- 
cies  in  recent  years  going  from  5,000  in  1986  to  close  to  18,000  in 
-1990 

Needless  to  say,  in  virtually  all  these  bankruptcies,  tax  is  owed 
to  the  Federal  Government.  In  the  large  corporations  that  are 
going  bankrupt  under  the  terrible  burden  of  debt  taken  on  in  the 
1980’s,  sometimes  there  are  literally  billions  of  dollars  of  tax  as¬ 
sessed  by  the  IRS.  Nine  cases  that  I  am  familiar  with  currently  in¬ 
volve  corporations  that  involved  leveraged  buy-outs  in  the  1980's. 
We  have  billions  of  dollars  at  stake  in  those  nine  corporations 
alone. 

Mr.  Early.  Tell  the  Committee  why  it  is  not  a  duplication  of 
something  the  U.S.  Trustees  are  supposed  to  do? 

Ms.  Peterson.  The  Trustees  do  not  represent  the  United  States 
with  respect  to  determining  the  tax  liability.  The  question  is  how 
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much  is  owed  to  the  United  States.  We  ser\'e  a  different  function 
from  the  Tn*stees  in  that  respect. 

Mr.  Early.  Why  isn*t  that  in  conflict  with  IRS? 

Ms.  Peterson.  We  represent  the  IRS.  It  is  the  Justice  Depart¬ 
ment  that  is  authorized  to  represent  the  IRS  in  Article  III  Courts. 
The  IRS  is  our  client  in  these  courts. 

WHITE  COLLAR  CRIME 

Mr.  Early.  Are  you  focusing  most  of  the  Criminal  Division’s 
fiscal  year  1992  increases  in  white  collar  crime? 

Mr.  Barr.  Let  me  have  the  Assistant  Attorney  General  for  the 
Criminal  Division,  Bob  Mueller,  answer  that  question. 

Mr.  Mueller.  Congressman,  what  we  requested  was  a  total  of  20 
positions  that  address  directly  white  collar  crime  in  HUD,  health 
care,  pension  plan  and  Defense  procurement  fraud. 

An  additional  10  positions  are  requested  for  money  laundering. 
Money  laundering  positions  can  target  narcotics  as  well  as  white 
collar  fraud.  Both  will  be  utilized  in  the  white  collar  crime  area. 

Mr.  Early.  Money  laundering  is  electronic;  isn’t  it,  rather  than 
electronic  money  transfers? 

Mr,  Mueller.  I  agree  it  is  staggering.  That  is  part  of  the  problem 
with  wire  transfers.  However,  the  big  issue  for  narcotics  traffekers 
and  others  involved  in  cash  is  getting  $10,  $20,  or  $50  bills  into  the 
system  and  then,  through  the  use  of  wire  transfers,  it  can  be  lost  in 
the  myriad  of  banks  and  banking  transactions. 

We  have  a  substantial  battle  to  keep  abreast  of  the  new  money 
laundering  schemes,  especially  in  tracking  money  internationally 
and  working  with  countries  overseas  in  order  to  seize  those  funds 
and  forfeit  them  either  overseas,  or  in  the  United  States  for  use  in 
the  Asset  Forfeiture  Fund. 

Mr.  Early.  I  read  an  article  in  a  Miami  newspaper  a  few  months 
ago.  It  showed  that  money  would  pile  from  the  floor  to  the  ceiling; 
it  was  just  an  astronomical  amount  of  money.  Do  you  have  an  idea 
how  much  you  will  recover? 

Mr.  Mueller.  I  could  calculate  that  and  provide  it  for  the  record. 
Additional  money  laundering  prosecutions  lead  to  additional  for¬ 
feitures  and  the  additional  forfeitures  more  than  pay  back  to  the 
government  the  sums  allocated  for  the  resources  to  recoup  those 
funds. 

Mr.  Early.  Will  you  include  for  the  record  several  specific  cases 
and  the  amounts  recovered  so  we  can  see  how  much  we  are  getting 
back. 

Mr.  Mueller.  I  will  be  happy  to. 

[The  information  follows:] 
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RECOVERIES  IN  MONEY  LAUNDERING  CASES 

In  "Operation  Polar  Cap,"  the  largest  Federal  money  laundering 
investigation  ever  conducted,  which  involved  the  Colombian 
cocaine  cartel,  near  $1.2  billion  has  been  identified  and  traced 
for  forfeiture  action.  is  part  of  this  operation,  both  Canada 
and  Switzerland  assisted  by  freezing  assets  in  each  country 
belonging  to  Banco  de  Occidente,  which  was  laundering  the  money 
for  drug  traffickers.  After  the  bank  entered  a  guilty  plea  to 
money  laundering  charges  and  agreed  to  forfeit  $5  million,  the 
Attorney  General  was  able  to  provide  $1  million  to  each  country 
as  part  of  the  international-sharing  program.  This  was  a  major 
step  in  international  cooperation  in  effecting  forfeiture  of 
narcotics  traffickers'  assets. 

In  the  largest  bank  forfeiture  case  to  date,  two  branches  of  a 
I.uxembourg-based  banking  company  pleaded  guilty  to  charges  of 
money  laundering  and  agreed  to  cooperate  with  Federal 
prosecutors.  The  Bank  of  Credit  and  Commerce  International 
Overseas  Ltd.  and  the  Bank  of  Credit  and  Commerce  International 
S.A.  forfeited  a  record  $15  million  to  the  Federal  Government  in 
connection  with  this  case. 

The  Criminal  Division's  Money  Laundering  Office,  in  conjunction 
with  the  United  States  Attorney's  Office  for  the  District  of 
Hawaii,  has  recently  collected  $360,000  in  forfeitures  from  cases 
involving  money  laundering  through  casas  de  cambio  in  Peru  that 
were  dealing  with  drug  traffickers  in  the  Huallaga  Valley,  where 
coca  plants  are  grown.  Additional  monies  will  be  forfeited  as  ' 
these  cases  come  to  fruition. 

The  Money  Laundering  Office  has  recently  provided  assistance  in  a 
major  case  in  the  Middle  District  of  Pennsylvania,  which  has  the 
potential  to  result  in  an  $8  million  forfeiture.  The  case 
involves  a  wholesale  gun  distributorship,  whose  owner  was 
illegally  structuring  bank  deposits  in  amounts  under  $10,000,  in 
violation  of  31  U.S.C.  §5313,  in  order  to  evade  reporting 
requirements  and  who  was  also  evading  tax  reporting  requirements. 

In  addition  to  the  above  several  examples,  numerous  banks  and 
financial  institutrons  have  been  convicted  of  Bank  Secrecy  Act 
violations  and  money  laundering  and  Ijave  received  criminal  fines. 
Numerous  other  institutions  have  received  civil  penalties.  A 
list  of  such  institutions  is  attached. 
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FINANCIAL  INSTITUTIONS  CONVICTED  OF 
BANK  SECRECY  ACT  VIOLATIONS  AND  MONEY  LAUNDERING 

1986 


INSTITUTION.  LOCATION 

CRIME 

CRIMINAL  FINE 

Metropolitan  National  Bank 
McAllen,  TX 

BSA  violation 

$  310,000 

Border  Money  Exchange 
Brownsville,  TX 

BSA  violation 

8,250 

Bank  of  New  England 

Boston,  MA 

BSA  violation 

1,240, 000 

Caribbean  Federal  Savings 

San  Jean,  PR 

BSA  violation 

450,000 

Commercial  Bank  &  Trust 
Lowell,  MA 

BSA  violation 

202 , 100 

First  Missouri  Bank 

Warrenton,  MS 

BSA  violation 

75 , 000 

Housatenic  Bank  i  Trust 
Ansonia,  CT 

BSA  violation 

750 

Magnolin  Federal  Bank 
Hattiesburg,  MS 

BSA  violation 

22 , 000 

MCLean  Bank 

Mclean,  VA 

BSA  violation 

80, 050 

Provident  Institution 
for  Savings 

Boston,  MA 

BSA  violation 

100,000 

Seaway  National  Bank 
Watertown,  NY 

BSA  violacion 

2 , 000 

Union  County  Bank 

Maynardvi 1 le ,  TN 

BSA  violation 

10,000 

- 

1987 

Citizen  First  National  Bank 
Ridgewood,  NJ 

BSA  violation 

2 , 000 

Inco  Bank  &  Trust  Lid. 

conspiracy 

456, 000 

Cayman  Islands 
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IN8TITDTION,  LOCATION 

CRIME 

CRIMINAL  FINE 

Merchants  National  Bank 
Indianapolis,  IN 

BSA  violation 

500,000 

Merchants  Trust  Bank 

Kennon,  LA 

BSA  violation 

1 , 000 

1968 

Extebank 

Hauppauga,  NY 

BSA  violation 

$  100,000 

American  National  Bank 
Hamden,  CT 

BSA  violation 

222 , 000 

National  Bank  of  Fairhaven 
Fairhaven,  MA 

BSA  violation 

150, 000 

Central  National  Bank/Alamo 
Austin,  TX 

BSA  violation 

250,000 

Ramsey  Savings  &  Loan  Assn, 
Ramsey,  NJ 

BSA  violation 

6 , 000 

Bank  J.  Vonotobel  Co. 

Not  Specified 

BSA  violation 

20,000 

1989 

Peoples  Bank  NA 

Belleville,  NJ 

BSA  violation 

3 , 000 

Ponce  Federal  Bank 

Ponce,  PR 

BSA  violation 

2 , 500, 000 

Smithfield  State  Bank 
Smithfield,  PA 

BSA  violation 

51 , 600 

United  Orient  Bank 

New  York,  NY 

BSA  violation 

2,000,000 

1990 

Bank  Leumi 

New  York,  NY 

BSA  violation 

o 

o 

o 

LBS  Bank 

Philadelphia,  PA 

BSA  violation 

5  0  ,  UOO 

First  Bank  of  Georgia 

East  Point,  GA 

money  laundering 

85,000 
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CIVIL  PENALTIES  AGAINST  FINANCIAL  INSTITUTIONS 


PF'NAl  I  V 

P  ,  (  U')  ( 


0  <  A  0  , 

$  ]  ,  'Ml  ()  ,  OOP 

$  -.p\fjOO 

$  C  0  ,  0  0  0 

$  6  0  0  ,  0  0  C) 

$  !jOO,uOO 
$  500,000 

$  360,000 

$  320,000 

$  315,000 

$  295,000 

$  295,000 

$  269,90*1 


}  I  rJAfJC  I  AL  IfJS  r  I  TUT  I  ON 

B.irik  ot  America  and 
[U\  Cheque  Cor*p. 

Ban  I'rancispo,  CA 

^'iMv'ir's  Money  Kxchanqo 
TX 

L'rpc’kor'  N  d  i  '  an  1  hank 
Sari  IT  arif.' 1  ppo  ,  CA 

roxar.  Commerce  Bancr>ha re 
Houc^ton,  TX 

Seattle  Firr^t  Nat'l  Bank 
Seattle,  WA 

.Security  FAicific  Nat'l  Bank 
Ton  Angeles,  CA 

MCorp 

Brownsville,  TX 

Bank  of  Boston 
Boston,  MA 

Ponce  Federal,  FSB 
Ponce,  PR 

Cease  Manhattan  Corp. 

New  York,  NY 

Manufactures  Hanover 
Trust  Co. 

Now  York,  NY 

InterFirst  Corporation 
Dallas,  TX 

Irving  Trust  Company 
New  York,  NY 

Shawmut  Bank,  N.A. 

Boston,  MA 

Norstar  Bancorp  Inc. 

Albany,  NY 


DATi: 

21  Jan  86 

29  July  88 
2  ;  Auej  8  5 

12  Fob  86 

25  Nov  85 

22  May  86 
19  Sept  86 

7  Feb  85 

9  Feb  89 

18  June  85 

18  June  85 

1  1  Apr  8  6 

18  Juno  85 

o  May  87 

27  Dec  85 
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PENALTY 

FINANCIAL  INSTITUTION 

DATE 

269 ,750 

Rigqs  National  Bank 
Washington,  D.C, 

10  Oct  85 

250 , 000 

United  Orient  Bank 

New  York,  NY 

6  Jan  89 

248 , 160 

First  Bank  System,  Inc. 
Minneapolis,  MN 

3  July  86 

220,000 

Connecticut  Nat'l  Bank 
Hartford,  CN 

24  April  86 

219, 000 

Michigan  National  Corp. 
Detroit,  MI 

10  Oct.  86 

1218 


AUTOMATED  LITIGATION  SUPPORT 

Mr.  Barr.  To  follow  up,  there  is  also  a  request  for  $874,000  for 
automated  litigation  support  which  is  also  directly  tied  to  complex 
white-collar  fraud  cases,  document-intensive  cases.  So  when  you 
put  together  the  appropriation  for  that  as  well  as  the  litigation  for 
the  complex  fraud  cases,  your  statement  that  the  bulk  of  enhance¬ 
ments  are  for  white  collar  fraud  is  accurate. 

Mr.  Early.  As  far  as  ALS  is  concerned,  you  appear  to  rely  heavi¬ 
ly  on  contracts  for  this  requirements.  Is  the  ALS  requirement  for 
each  case  contracted  for  separately  or  do  you  have  on-going  con¬ 
tracts  with  companies  to  provide  the  service  for  any  number  of 
cases? 

Mr.  Barr.  I  believe  there  are  a  number  of  contracts  in  the  De¬ 
partment.  We  would  expect  the  Criminal  Division  to  piggyback 
onto  existing  contracts  wherever  possible  rather  than  enter  into 
new  contracts  for  ALS  support. 

The  Civil  Division  does  the  bulk  of  ALS  work  and  we  think  their 
existing  contracts  would  be  used  for  the  Criminal  Division. 

Mr.  Early.  Are  these  competitive  cases? 

Mr.  Barr.  Yes,  sir. 

Mr.  Early.  I  don’t  think  you  can  legislate  morality.  I  think  there 
are  some  contracts  that  should  not  be  done  on  a  competitive  basis. 

Mr.  Roper.  The  practice  we  have  gone  through  the  last  several 
years  is  to  get  more  than  one  contractor  available  to  each  division. 
So  if  major  cases  come  along,  there  are  several  contractors  avail¬ 
able. 

Mr.  Early.  Can  a  case  be  made  for  centrally  procuring  all  de¬ 
partment  ALS  contracts  in  different  geographical  areas  in  order  to 
reduce  duplication  of  effort  and  potentially  reduce  costs? 

Mr.  Roper.  I  have  asked  our  people  to  look  at  the  possibilities  of 
having  overall  contracts  with  multiple  firms.  As  I  understand  there 
are  five  major  firms  in  the  United  States  who  do  this  work.  They  are 
nationwide  in  a  sense  and  if  those  firms  were  on  one  contract  and  we 
could  generate  task  orders  against  them,  they  would  be  available 
nationwide. 

Mr.  Early.  So  you  are  satisfied  that  the  contracts  are  competi¬ 
tive? 

Mr.  Roper.  We  go  through  a  pretty  thorough  competitive  process 
in  going  to  the  contract. 

Mr.  Early.  How  much  paper  work  is  involved? 

Mr.  Roper.  Significant  amounts  of  paper  work  are  involved.  But 
these  contractors  are  saving  us  a  lot  of  work  in  terms  of  the  bil¬ 
lions  of  documents  that  we  won’t  have  to  look  at. 

Mr.  Early.  What  can  be  done  to  speed  up  the  process,  given  all 
the  contracts  and  stop  all  the  delays?  Anytime  we  drag  it  out  and 
stretch  it  out,  it  costs  money. 

You  may  do  that  for  the  record. 

Mr.  Roper.  Yes,  sir. 

[The  information  follows:] 
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CONTRACTING  FOR  AUTOMATED  LITIGATION  SUPPORT  SERVICES 

The  litigating  divisions  of  the  Justice  Department  are 
engaged  in  three  distinct  automation  projects.  To  clarify 
the  differences  between  them,  a  brief  description  of  these 
projects  follows: 

Office  Automation:  This  program  brings  word 
processing,  electronic  mail,  and  document  transfer 
capabilities  (among  others)  to  every  lawyer's  desk,  and 
replaces  older  equipment.  Department-wide  networking 
efforts  started  in  earnest  when  the  Civil  Division 
awarded  a  contract  for  the  creation  of  a  system  (called 
AMICUS)  of  linked  minicomputers,  workstations  and 
printers.  AMICUS  is  presently  in  use  in  the  Civil, 
Civil  Rights,  and  Environment  Divisions  as  well  as  in 
the  Office  of  the  Solicitor  General  and  the  Office  of 
the  Attorney  General.  Within  the  past  few  years, 
"office  automation"  has  been  expanded  to  include  all 
of  the  remaining  litigating  divisions,  the  Justice 
Management  Division,  and  United  States  Attorneys,  in 
a  new  system  (called  EAGLE) ,  which  is  a  network  of 
linked  minicomputers ,  printers,  and  personal  computers. 
Since  these  networks  were  designed  to  be  compatible, 
efforts  are  underway  to  link  them. 

Case  Management  Systems:  Each  Division  and  U.S. 
Attorneys  Office  lias  a  need  to  track  the  cases  on  its 
docket  and  related  attorney/paralegal  hours  in  order 
to  do  workload  and  staffing  reporting  and  projections. 
Each  component  has  established  some  form  of  case 
management  system  to  meet  these  needs.  These  systems 
collect  information  such  as  the  nature  of  a  case,  its 
filing  date  and  litigation  history,  the  court  in  which 
the  case  is  brought,  the  name(s)  of  attorneys  assigned 
and  the  names  of  the  parties  to  the  litigation.  The 
Attorney  General  is  committed  to  developing  a 
coordinated  approach  to  case  management  systems  and 
work  is  underway  to  assess  existing  systems,  identify 
requirements  and  begin  the  design  of  a  common  case 
tracking  system  for  Department-wide  use. 

Automated  Litigation  Support  (ALS) :  Unlike  case 
management  and  office  automation,  ALS  is  not  a 
"system."  Instead,  ALS  is  a  an  approach  and  a  set  of 
tested  procedi’res  which  involve  the  use  of  computers, 
micrographics,  and  document  management  techniques  to 
prepare  for  and  conduct  trials.  The  Justice  Department 
obtains  ALS  through  competitively-procured  contracts 
which  are  managed  by  experienced  Department  litigation 
support  personnel. 

The  questions  raised  focus  on  automated  litigation  support. 
Three  litigating  Divisions  presently  have  ALS  contracts,  and 
under  these  contracts,  there  is  no  problem  with  delay. 
Response  time  for  initiating  ALS  work  on  specific  cases  is 
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virtually  iminediate .  As  new  cases  or  requixoments  arise, 
case  managers  from  the  divisions'  litigation  support  staffs 
meet  with  case  attorneys,  analyze  ALS  needs,  and  issue 
delivery  orders  to  the  contractors  describing  the  services 
to  be  provided  and  obligating  funds.  Often  the  turnaround 
time  for  this  process  is  only  one  day. 

Each  of  these  ALS  contracts  was  awarded  after  a  fully 
competitive  negotiated  procurement,  generally  with  a  5-year 
performance  period,  consisting  of  a  base  year  and  4  option 
years.  Competitive  procurement  of  these  contracts  has 
resulted  in  pricing  which  is  significantly  lower  than  that 
paid  by  private  law  firms  for  similar  services.  The 
contracts  are  of  the  f ixed-unit~pr ice  variety,  which  allow 
the  Department  to  tailor  orders  to  fit  the  particular 
requirements  of  a  given  case.  For  example,  the  Civil 
Division's  experience  with  contracting  for  ALS  services  has 
shown  that  having  a  contractor  workforce  of  flexible  size 
protects  the  Department  from  having  to  hire  and  fire 
permanent  staff  to  accommodate  the  ’’peak  and  valley”  nature 
of  litigation  and  also  allows  for  flexibility  in  obtaining 
specialized  skills  on  an  as-needed  basis. 

The  Civil  Division's  contracts  are  now  in  their  final  option 
year,  and  the  Division  is  currently  conducting  a  new  fully- 
competitive  procurement  for  providing  ALS  for  its  cases. 
Contract  award  is  anticipated  by  mid-1991  to  up  to  two  ALS 
contractors,  each  of  which  will  be  capable  of  rapidly 
responding  to  ALS  needs  for  any  and  all  of  the  Civil 
Division's  cases.  These  contracts  will  be  fixed-unit-price 
contracts  with  a  base  year  and  4  option  years,  for  a 
potential  of  5  annual  performance  periods.  The  two 
Environment  Division  contracts  each  have  another  option  year 
remaining,  after  which  the  Environment  Division  will  engage 
in  a  similar  procurement  exercise  during  1992.  The  third 
division  with  ALS  contracts  is  the  Antitrust  Division,  which 
completed  the  procurement  process  during  1990. 

While  there  is  a  long  lead  time  during  the  procurement 
process  before  a  contract  of  this  nature  can  be  awarded, 
this  "delay”  need  not  interfere  with  current  litigation, 
because  the  extant  litigation  support  contracts  are 
available  for  use  throughout  the  Department.  Other 
Department  components  have  often  "piggybacked”  on  these 
contracts;  for  example,  the  Civil  Rights  Division's  Redress 
Administration  Project,  the  INS'  Mariel  Cuban  Repatriation 
and  Parole  Project,  and  the  U.S.  Attorney  for  Teamsters 
civil  RICO  litigation  are  all  being  supported  by  these 
contracts.  Components  within  the  Department  which  lack  ALS 
contracts  have  been  encouraged  to  conduct  pilot  projects 
using  these  existing  contracts.  In  addition,  the  Civil  and 
Environment  Divisions'  ALS  staffs  have  worked  together  to 
provide  joint  ALS  services  to  the  Exxon  Valdez  matter. 

As  to  the  question  of  central  contracts  for  regional  service 
and  the  potential  for  lower  costs,  v?e  are  not  aware  of  any 
benefits  from  such  an  approach.  Since  ALS  projects  are 
tailored  to  fit  the  needs  of  individual  cases,  and  each 
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division  has  a  unique  litigating  mission,  there  is  little 
opportunity  for  broad  economies  of  scale.  The  design  of  ALS 
projects  is  an  integral  part  of  the  litigation  strategy 
adopted  by  our  lawyers  for  each  complex  case;  the  projects 
may  encompass  a  host  of  discovery  and  trial-support 
activities  inseparable  from  litigating  events.  Intrinsic 
to  the  success  of  an  ALS  program  is  its  flexibility  to 
respond  to  case-specific  day-tc-day  litigation  developments 
and  case-strategy  decisions.  For  example,  the  price-fixing 
cases  in  the  Antitrust  Division  involve  a  different  ALS 
focus  than  the  Civil  Division's  defensive  tort  claims  cases. 
Similarly,  tracking  and  plotting  clean  air  act  violations 
or  assessing  natural  resource  damages  involves  yet  other 
types  of  documents  and  information  requirements. 

Meanwhile  the  Criminal  Division  is  completing  its  statement 
of  work  for  multiple-award  ALS  contracts  that  will  be 
announced  in  April.  The  Division's  bank,  insurance,  and 
savings  and  loan  fraud  cases  require  unique,  immediate  and 
local  ALS  services  that  can  be  closely  monitored  by  Division 
personnel.  The  workload  involved  here  makes  it  impractical 
to  continue  "piggybacking”  ALS  contracts  of  the  other  legal 
components,  or  to  perform  the  work  through  small  individual 
contracts . 

In  ALS  programs,  litigation  success  is  optimized  when  the 
trial  lawyer  familiar  with  a  case  is  closely  involved  in 
the  trade-offs  and  decisions  about  the  use  of  ALS  resources. 
ALS  contracts  must  be  managed  in  close  proximity  to  the 
trial  lawyers  served,  and  we  believe  that  the  present 
decentralized  structure  has  contributed  to  the  Department's 
ALS  successes  over  the  years,  demonstrated  recently  in  the 
Exxon  Valdez  case,  but  visible  as  long  ago  as  in  the  early 
AT&T  antitrust  settlement,  various  Asbestos  case  victories, 
and  the  Rocky  Mountain  Arsenal  case. 
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Competitive  ALS  Contract  Cycle 
Description  of  Event  Time  Required 

1.  Develop  Work  Statement /Evaluation  Plan/ 

Determine  Estimated  Quantities/Obtain  30-90  days* 

Internal  Approvals 

2.  Obtain  Dept  of  Labor  Minimum  Wage  Determinat ion ( s )  60  days** 

3.  Assemble  Request  for  Proposals  (RFP)  15  days 

4.  Synopsize  in  Commerce  Business  Daily  15  days** 

5.  Issue  RFP  to  Interested  Vendors  5  days  after 

Event  #3 

6.  Conduct  Preproposal  Conference  with  14  days  after 

Prospective  Vendors  Event  #5 

7.  Respond  to  Vendor  Questions  which  were  asked  at  14  days  after 

Preproposal  Conference  and  Make  any  necessary  Event  #6 

Amendments  to  the  RFP 


8.  Receive  and  Open  Proposals 


9.  Complete  Initial  Technical  Evaluation 


10.  Conduct  Technical  and  Price  Negotiations 
with  Vendors  Determined  to  be  Within 
a  Competitive  Range  (price  and  technical 
factors  considered) 


14  to  28  days 
after  Event 

30  to  60  days 
after  Event 

#8 

14  to  28  days 
after  Event 
#9 


11.  Request  Best  &  Final  Offers  from  those  firms 
with  whom  Negotiations  were  Conducted 


12.  Receive  Best  &  Final  Offers 


Concurrent 
with  Comple¬ 
tion  of 
Event  ,^^10 

14  days  after 
Event  #10 


13.  Complete  Final  Technical  Evaluation  of  Best 
&  Final  Offers 


14  days  after 
Event  #12 


14.  Perform  Price  Reasonableness  Evaluation 


7  days  after 
Event  #13 


15.  Make  Tentative  Contract  Award  Decision  Based 
Upon  the  RFP's  Evaluation  for  Award  Criteria 


7  days  after 
Event  #14 
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16.  Determination  of  Responsibility  for  Proposed 
Awardees 


Concurrent 
with  Event 
#15 


17.  Negotiate  Sroall/Minority  Business  Sub¬ 
contracting  Plans  with  Proposed  Awardees 


7  days  after 
Event  /16 


18.  Request  and  Receive  EEO  Clearance  from  EEOC  30  days** 


19.  Complete  Summary  of  Negotiations  and  all 
required  Contract  File  Documentation 


7  days  after 
Event  #17 


20.  Obtain  Legal  Sufficiency  Review  from  Super-  10  days  after 

visor  and  from  Office  of  Procurement  Executive  Event  #19 


21.  Award  Contract(s) 


Concurrent 
with  Event 
#20 


Total  Timeframe  with  No  Protest: 


200  -  320  days 


22.  Conduct  Debriefings  for  Unsuccessful  Offerors 

23.  Process  GAO  or  GSBCA  Protest,  if  received 

Total  Timeframe  with  Protest: 


10  days  after 
Event  #21 

60  -  120  days 
after  receipt 


270  -  450  days 


*  When  we  began  doing  ALS  contracts  in  1983,  this  step  routinely 
took  eight  to  twelve  months.  With  experience  gained  over  the  years, 
we  have  achieved  significant  reductions  in  this  element  and, 
consequently,  in  the  overall  length  of  the  procurement, 

**  This  timeframe  can  be  combined  with  other  Event (s)  and  is, 
therefore,  not  counted  in  this  tabulation. 
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ALS  Contrt^ct  Paperv/ork 

Following  is  a  picture  representing  the  amount  of  paperwork  it 
takes  to  handle  a  competitive  ALS  contract  for  the  Civil 
Division.  The  picture  consists  of  one  of  ten  copies  of  the 
proposal  from  each  of  the  seven  offerors,  the  pre-award  file  and 
the  final  award  contract  files. 


BEST  AVAIUBLE  COPY 
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UTIGATING  CIVIL  CASES 

Mr.  Early.  Mr.  Barr,  I  have  problems  with  your  comments  on 
the  Civil  Division  as  far  as  the  requests  you  have  for  17  new  posi¬ 
tions.  We  hear  testimony  from  one  judge  in  Florida  who  says  their 
district  they  are  not  going  to  hear  civil  cases  due  to  their  large 
criminal  caseload. 

I  know  that  is  different  all  over  the  country.  I  think  the  process¬ 
ing  for  civil  cases  is  being  delayed  extensively.  I  am  not  sure  the 
new  people  that  you  are  requesting  will  speed  that  up. 

Mr.  Barr.  We  received  authorization  for  85  additional  Federal 
judgeships  this  year. 

Mr.  Early.  I  understand  we  might  get  20  of  those  judges  this 
year.  I  would  hope  that  they  could  approve  more  than  20  judges, 
but  with  the  delay  in  the  administration  sending  up  the  names,  the 
type  of  research  the  FBI  has  to  do,  and  the  confirmation  process, 
we  are  just  not  getting  any  more  approved. 

radiation  exposure  compensation 

You  request  $1,985  million  to  develop  and  implement  regulations 
pursuant  to  the  Radiation  Exposure  Compensation  Act  of  1990. 
What  actions  is  the  Department  taking  in  fiscal  year  1991  to  imple¬ 
ment  this  act? 

Mr.  Barr.  Principally  we  prepared  the  regulations  for  the  claims 
process  and  the  procedures  that  will  be  followed  in  processing  the 
claims.  We  expect  that  over  a  20-year  period  there  will  be  13,000 
claims  filed  in  this  area  for  payments  ranging  between  $50,000  and 
$100,000,  That  is  principally  the  activity  that  we  are  engaged  in. 

Mr.  Early.  Can  you  give  us  a  specific  date  when  you  think  you 
will  pay  your  first  claim? 

Mr.  Barr.  Right  now  we  do  not  have  the  funds  appropriated  into 
the  fund  for  the  payment  of  claims.  It  is  a  little  difficult  to  project 
when  claims  would  be  ready  for  payment.  We  project  that  some¬ 
time  in  1992  we  might  have  as  much  as  $40  million  eligible  for  pay¬ 
ment  but  we  don't  have  appropriated  funds  yet  to  pay  those  claims. 

Mr.  Early.  There  is  no  money  appropriated  to  pay  them.  All  we 
are  doing  is  the  paper  work  evidently. 

Mr.  Barr.  Our  judgment  was  that  as  a  new  statute,  the  first 
phase  was  to  get  in  place  a  system  for  processing  the  claims. 

Again,  it  is  difficult  to  project  when  these  claims  will  be  ready 
for  payment.  At  the  time  the  budget  was  presented,  and  in  fact 
right  now,  there  is  some  question  as  to  which  account  would  appro¬ 
priately  request  the  appropriations  to  fund  these  claims. 

I  am  not  sure  that  this  issue  has  been  resolved.  It  was  our  view 
that  if  we  could  get  in  place  the  claim  system  and  proceed  in  proc¬ 
essing  the  claims  there  would  be  time  to  come  back  for  the  neces¬ 
sary  funding. 

Mr.  Early.  Have  you  developed  an  opinion  as  to  whether  funds 
for  payment  of  claims  should  come  from  defense  monies  since  the 
root  cause  of  the  radiation  exposure  was  nuclear  bomb  tests  per¬ 
formed  during  the  World  War  11  era? 

Mr.  Barr.  I  think  that  issue  is  still  under  discussion  within  the 
Administration. 
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GEOGRAPHIC  INFORMATION  SYSTEM  ACQUISITION 

Mr,  Early.  In  the  Civil  Rights  Division  you  request  a  transfer  of 
$604,000  to  acquire  a  state-of-the-art  geographic  information  system 
to  evaluate  redistricting  plans.  That  issue  has  a  little  interest  up 
here  on  the  Hill.  Give  us  the  specifics  on  this  request. 

Mr.  Barr.  I  would  like  to  ask  John  Dunne,  the  Assistant  Attor¬ 
ney  General  for  the  Civil  Rights  Division,  to  respond. 

Mr.  Dunne.  This  is  in  two  phases.  The  first  phase  is  to  enable  us 
in  the  first  year  of  new  redistricting  lines  to  handle  them  on  a 
state-of-the-art  computer  basis  which  will  be  utilized  by  the  submit¬ 
ting  jurisdictions.  Ihe  $604,000  is  for  the  purpose  of  leasing  the 
necessary  electric  equipment  as  well  as  the  software  in  order  to 
accomplish  this  mission. 

In  fiscal  1992,  the  funding  will  allow  us  to  continue  the  purchase 
of  the  GIS  equipment  so  that  we  will  be  able  to  use  it  thereafter. 
We  anticipate  in  fiscal  1991  there  will  be  somewhere  in  the  neigh¬ 
borhood  of  11  to  12  redistricting  submissions  from  municipalities. 

It  is  essential  for  us  to  be  able  to  evaluate  not  only  the  submis¬ 
sions  from  the  appropriate  State  and  local  agencies  but  also  from 
community  groups  who  will  be  submitting  alternative  proposals  to 
us  so  we  can  make  a  determination  whether  the  submissions  are  in 
compliance  with  the  Voting  Rights  Act. 

Mr.  Early.  Should  we  be  purchasing  that  equipment  or  should 
we  consider  contracting  for  the  service? 

Mr.  Dunne,  We  have  already  contracted  for  the  lease  and  the 
purchase.  We  believe  that  this  equipment  will  be  necessary  for  our 
on-going  responsibility.  This  equipment  is  not  only  going  to  be  used 
in  the  rush  of  1991  and  1992  submissions,  but  also  it  will  continue 
to  allow  us  to  carry  out  our  mission  under  Section  2  and  to  initiate 
our  own  challenges  to  redistricting,  which  are  not  covered  under 
Section  5.  In  addition,  we  expect  to  be  able  to  utilize  this  equipn 
ment  in  other  sections  of  our  division  as  well,  namely  to  address 
employment  discrimination  and  education. 

Mr.  Early,  Was  it  your  decision  to  lease  rather  than  purchase 
the  system  in  1991  because  of  budget  shortfalls,  or  is  it  the  right 
way  to  go  economically? 

Mr.  Dunne.  We  believed  it  was  the  right  way  to  go.  The  contract 
gave  us  the  option  to  purchase,  which  is  something  the  vendor  is 
favorably  inclined  toward. 

By  leasing  it  for  the  first  term  we  retain  the  equipment  while  we 
work  out  the  bugs  in  the  system,  then  we  will  have  their  input  for 
implementing  the  system  in  a  correct  operating  order. 

Mr.  Early.  What  is  the  cost  of  the  second  phase  of  the  system? 

Mr.  Dunne.  Approximately  $1.8  million. 

Mr.  Early.  That  is  an  acquisition. 

Mr.  Dunne.  That  is  the  acquisition  in  1992. 

Mr.  Early.  So  that  is  the  total  cost  for  acquisition? 

Mr.  Dunne.  Acquisition  costs  for  hardware  and  software  require¬ 
ments  alone  tof^l  $3,238,000.  This  does  not  include  data  conversion, 
system  support  and  maintenance. 

Mr.  Early.  If  $2,454  million  were  provided  in  fiscal  year  1991  for 
GIS  acquisition,  would  you  be  able  to  obligate  the  full  amount  in 
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fiscal  year  1991,  and  would  it  alleviate  any  funding  requirements 
in  fiscal  year  1992? 

Mr.  Dunne.  We  believe  we  could,  but  if  I  may,  Mr.  Chairman,  it 
is  going  to  be  a  very  difficult  challenge  for  us  to  review  all  the  sub¬ 
missions  in  1991. 

We  believe  that  it  makes  more  sense  for  us  to  become  acquainted 
with  the  system  before  we  make  the  commitment  to  purchase  it. 

Mr.  Early.  I  will  yield  to  the  ranking  member,  Mr.  Rogers  of 
Kentucky. 


TASK  FORCE  SPACE  REQUIREMENTS 

Mr.  Rogers.  Thank  you,  Mr.  Chairman. 

You  have  an  increase  for  your  activities  in  Dallas  as  part  of  the 
Dallas  Bank  Fraud  Task  Force.  It  is  my  understanding  that  the 
FBI  has  the  lion’s  share  of  manpower  at  the  regional  office. 

Do  they  cover  any  space  costs  involved? 

Mr.  Barr.  No,  not  in  the  newly  acquired  Task  Force  space. 

Mr.  Rogers.  Is  there  any  reason  why? 

Mr.  Barr.  Apparently,  Congressman,  for  two  years  the  FBI  did 
support  the  task  force  by  providing  their  own  space  for  task  force 
use.  I  think  out  of  comity  we  are  bearing  the  cost  of  the  additional 
space  requirements  now. 

environmental  protection  litigation 

Mr.  Rogers.  The  cost  to  handle  the  Valdez  case  continues  to  rise. 
Next  year  you  are  going  to  be  needing  $2  million  for  litigation  sup¬ 
port. 

Mr.  Barr.  I  will  ask  Miles  Flint  of  the  Environment  and  Natural 
Resources  Division  to  give  you  an  update. 

Mr.  F'lint.  We  are  having  some  discussions  with  respect  to  the 
Valdez  case  as  you  probably  read  in  the  newspapers.  The  criminal 
trial  is  expected  to  commence  next  month.  There  is  no  civil  case  at 
this  juncture  although  one  may  be  initiated  prior  to  any  settlement 
process  being  completed. 

I  think  that  it  is  important  to  note  that  the  major  litigation  that 
we  confront  rising  out  of  the  Exxon  Valdez  situation  is  litigation 
with  Exxon  sliipping  and  Exxon  Corporation.  But  there  is  potential 
for  on-going  litigation  involving  claims  against  the  United  States 
and  Aleyska,  the  pipeline  company  that  was  required  to  provide 
clean-up  activities  and  support  equipment  after  the  oil  spill.  Anti 
there  is  a  potential  for  some  significant  expenditures  by  the  United 
States  even  if  we  were  to  settle  litigation,  to  close  down  the  existing 
operations  that  we  have  as  well  as  maintaining  support  for  the 
potential  litigation  that  we  face. 

Mr.  Rogers.  Thank  you. 

CAUSES  FOR  environmental  REQUESTS 

Mr.  Early.  Ms.  Pelosi. 

Ms.  Pelosi.  My  question  is  also  related  to  the  environment.  Your 
budget  requests  31  positions  for  environmental  protection  activi¬ 
ties.  Is  this  request  directly  related  to  recent  legislation  or  are 
some  other  factors  involved? 
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Mr.  Barr.  I  believe  it  is  across-the-board  in  enforcement  of  all 
environmental  protection  acts. 

Mr.  Flint.  A  substantial  portion  is  not  related  to  any  new  legis¬ 
lative  initiative.  We  expect  substantial  litigation  concerning  Feder¬ 
al  facilities,  substantially  defensive  litigation  which  we  anticipate 
will  increase  and  we  will  be  spending  time  on  that. 

We  will  be  spending  additional  time  as  a  result  of  the  passage  of 
the  new  Clean  Air  Act  and  we  will  be  spending  additional  time  on 
initiatives  that  are  being  undertaken  by  the  EPA  to  focus  on  hot 
spots,  areas  where  there  are  substantial  environmental  issues  that 
involve  a  variety  of  environmental  statutes,  such  as  clean  air  and 
)  clean  water,  and  where  the  focus  will  be  to  target  major  litigations, 
so  we  can  resolve  and  really  concentrate  on  the  significant  environ¬ 
mental  problems. 

j  Ms.  Pelosi.  I  am  very  glad  to  hear  that.  You  requested  an  addi- 
I  tional  attorney  to  help  with  the  growing  docket  environmental 
,  crimes  appeals.  How  many  do  you  have  in  this  area? 

I  Mr.  Flint.  I  believe  it  is  22. 

Ms.  Pelosi.  Then  it  will  be  23. 

Mr.  Flint.  My  environmental  crime  section  is  a  trial  section,  not 
appellate. 


CASE  REFERRAI^  FROM  THE  EEOC 

Ms.  Pelosi.  You  are  requesting  six  positions  and  $250,000  to  ad¬ 
dress  the  increasing  number  of  referrals  from  the  EEOC.  Could  you 
please  elaborate  on  what  happens  when  EEOC  refers  a  case  to  you? 

Mr.  Barr.  I  would  like  to  ask  John  Dunne  of  the  Civil  Rights  Di¬ 
vision  to  respond. 

Mr.  Dunne.  When  we  receive  those  referrals  we  start  our  own 
investigations  from  the  beginning  and  then  we  will  initiate  a  suit 
on  behalf  of  the  plaintiff. 

The  most  fruitful  by-product  of  the  individual  complaints  is  that 
it  brings  to  our  attention  more  wide-spread  cases  or  more  practiced 
cases  and  then  we  can  bring  the  cases  in  the  name  of  the  United 
States  rather  than  EEOC  and  that  individual. 

The  purpose  of  the  request  is  to  catch  up  with  the  backlog  from 
EEOC. 

Ms.  Peix)SI.  Do  you  anticipate  that  this  number  will  grow? 

Mr.  Dunne.  The  trend  indicates  that,  yes,  it  will  increase. 

Ms.  Pelosi,  That  is  the  understanding  we  had  from  EEOC,  that 
there  would  be  more  opportunity  for  referrals? 

Mr.  Dunne.  There  will  be. 

AMERICANS  W^ITH  DISABILITES  ACT  RESPONSIBILITIES 

Ms.  Pelosi.  Are  you  in  charge  of  the  Americans  with  Disabilities 
Act  as  well? 

Mr.  Dunne.  I  am. 

Ms.  Pelosi.  I  thought  so.  You  request  funds  for  two  attorneys 
and  technical  assistants  for  review  of  the  ADA.  How  do  they  differ 
from  the  attorney  involved  with  litigation  associated  with  the 
ADA? 

Mr.  Dunne.  We  have  a  two-fold  responsibility.  One  on  which  we 
are  now  focusing  is  in  terms  of  technical  assistance  to  acquaint  the 
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public  generally,  and  those  in  particular  who  will  have  to  be  in 
compliance  with  the  ADA,  with  the  hope  that  the  success  of  that 
program  will  reduce  the  number  of,  if  you  will,  adversarial  claims 
which  we  are  charged  under  ADA  with  representing  when  a  person 
claims  that  a  provider  of  transportation,  or  a  Federal  Government 
entity,  is  not  in  compliance. 

That  is  why  we  are  placing  this  emphasis  on  carrying  out  our 
technical  assistance  program.  We  believe  it  is  good  preventive  med¬ 
icine  because  it  is  our  judgment  that  the  ADA  will  succeed  and  it 
will  succeed  because  we  will  educate  the  public  as  to  what  its 
meaning  is  and  how  important  it  is  to  society  generally. 

We  believe  that  money  is  w’ell  invested  at  the  initial  stage. 

Ms.  Peixdsi.  That  is  two  attorneys  for  outreach  and  technical  as¬ 
sistance? 

Mr.  Dunne.  That  is  right. 

Ms.  Pelosi.  The  others  who  will  be  involved  in  litigation  will  be 
different? 

Mr.  Dunne.  Yes. 

Ms.  Pelosi.  How  does  that  differ  from  the  14  non-attorney  posi¬ 
tions? 

Mr.  Dunne.  They  will  be  in  the  field,  working  with  disability  ad¬ 
vocate  groups  and  lawyers  and  people  in  places  of  public  accommo¬ 
dation  v/ho  will  be  in  place  in  a  year.  They  will  be  doing  the  hands- 
on  training  and  assisting  those  with  training  on  how  to  meet  obli¬ 
gations  under  ADA. 

Ms.  Pelosi.  So  you  have  14  attorneys  doing  that  and  two  attor¬ 
neys  driving  the  four  non-attorneys  and  others  in  litigation? 

Mr.  Dunne.  That  is  right. 

Ms.  Pelosi.  From  what  I  have  been  hearing,  I  am  concerned 
about  duplication  of  effort  but  not  with  your  department.  Is  there  a 
clearing  house  to  be  sure  that  everybody  gets  the  message? 

Mr.  Dunne.  We  are  the  clearing  house.  Since  we  have  been  the 
lead  agency,  we  have  been  conferring  with  other  agencies — trans¬ 
portation  and  employment  agencies — who  will  be  involved  with  en¬ 
forcing  the  ADA.  We  think  we  have  a  sufficiently  non-duplicative 
working  arrangement. 

We  cut  duplication  to  a  minimum. 

OVERLAP  OF  responsibilities 

Ms.  Pelosi.  That  would  not  relate  to  your  special  counsel  for 
non-discrimination. 

Mr,  Dunne.  We  have  a  special  counsel  for  immigration  discrimi¬ 
nation. 

Ms.  Pelosi.  It  is  not  a  special  counsel  for  discrimination. 

Mr.  Dunne.  No  because  virtually  our  entire  division  deals  with 
problems  of  discrimination. 

Ms.  Pelosi.  That  is  why  I  thought  there  might  be  an  overlap. 

Mr.  Dunne.  No,  they  are  totally  separate. 

Ms.  Pelosi.  One  of  the  reasons  I  asked  about  overlap  was  that 
when  the  EEOC  was  here  v/e  had  the  impression  that  the  regula¬ 
tions  would  be  coming  out  the  next  day,  and  they  did. 

They  told  us  that  they  were  the  lead  agency  in  technical  assist¬ 
ance. 
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Mr.  Dunne.  Well,  let’s  put  it  this  way,  ordinarily  when  it  conies 
to  matters  of  discrimination  the  Justice  Department  provides  the 
lead. 

However,  let  me  say  this,  I  have  been  working  very  closely  with 
Evan  Kemp.  He  and  I  will  be  discussing  how  we  will  work  together 
next  year.  The  initial  complaints  come  to  them  but  wdien  they  send 
matters  to  us,  we  have  no  choice  but  to  follow  through  and  we 
see  it  as  a  partnership. 

Ms.  Pelosi.  I  was  referring  to  technical  assistance.  Have  they 
staked  out  technical  assistance  to  employers? 

Mr.  Dunne.  It  is  interesting.  No,  we  have  not,  for  this  reason. 
The  reason  why  we  have  to  function  together  is  that  there  are 
places  of  employment  which  must  comply  with  accessibility  stand¬ 
ards  for  those  who  work  there.  The  bulk  of  these  places  of  eniploy- 
nienf  are  also  places  of  public  accommodation  where  accessibility 
for  }ion-employee  members  of  the  public  have  to  be  complied  with. 
Therefore,  there  is  obviously  an  overlap. 

We  will  be  working  together,  but  our  relationship  is  such  that 
there  will  not  be  a  duplication.  While  the  responsibility  is  overlap¬ 
ping,  there  would  not  be  a  duplication  of  resources. 

Ms.  Pelosi.  If  there  is  a  problem,  they  refer  it  to  you? 

Mr.  Dunne.  I  would  fully  expect  so,  because  of  our  working  rela¬ 
tionship. 

Ms.  Pelosi.  Thank  you  very  much. 

VOTING  RIGHTS  ACT  RESPONSIBILITIES 

Mr.  Chairman,  forgive  me  if  I  am  duplicating  anything  that  went 
before  me. 

You  are  requesting  three  attorney  positions  and  $165,000.  That  is 
pretty  good,  three  attorneys  for  $165,000  to  handle  litigation  result¬ 
ing  from  the  submission  of  restricting  plans  because  of  the  1990 
census.  Was  there  a  similar  cost  in  1980?  Was  it  comparable? 

Mr.  Barr.  That  figure  reflects  half  year  costs. 

Ms.  Pelosi.  That  answers  my  next  question.  What  are  you  basing 
these  costs  on? 

Mr.  Barr.  In  terms  of—is  there  a  fiscal  year  1991  expense? 

Mr.  Dunne.  Not  for  that — under  the  Voting  Rights  Act  we  have 
dual  responsibility.  Pre-clearance  under  Section  5  and  also  enforce¬ 
ment  of  Section  2  which  is  vigilant  with  regard  to  all  voting  ar¬ 
rangements,  to  make  sure  that  the  opportunity  of  minorities  is  not 
in  any  way  diluted.  Under  the  Section  5  coverage  there  are  17 
states  which  must  submit  their  voting  changes  for  pre^-clearance. 

I  think  you  probably  know  in  your  own  state  there  are  three  af¬ 
fected  counties  in  the  southern  portion  of  it.  While  we  are  going  to 
be,  if  you  will,  principally  involved  with  Section  5  pre-clearance 
submissions  in  1991  and  1992  as  a  result  of  the  Census,  we  must 
also  remain  vigilant  under  our  Section  2  responsibility,  if  you  will, 
to  keep  the  rest  of  the  country  honest  with  regard  to  their  propos¬ 
als. 

Although  they  don't  require  pre-clearance,  we  will  need  addition¬ 
al  personnel  to  make  sure  that  those  tens  of  thousands  of  changes 
which  don’t  require  pre-clearance  are  in  conformity.  Most  of  those 
cases  are  very  people-intensive,  and  resource-intensive. 
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That  is  why  we  felt  during  this  early  two  or  three-year  period  we 
had  to  maintain  the  strength  of  our  Section  2  enforcement  tradi¬ 
tion. 

Ms.  Pelosi.  I  understand.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

RESOURCES  FOR  OFFICE  AUTOMATION 

Mr.  Early.  Mr,  Barr,  what  is  the  total  amount  requested  for 
Project  EAGLE  in  fiscal  year  1992  and  how  does  that  compare  to  the 
total  available  in  1991? 

Mr.  Barr.  The  total  amount  requested  for  1992  is  $35  million.  I 
think  in  1991  it  was  $17  million,  $16.9  million. 

Mr.  Early.  How  much  of  the  1992  Project  EAGLE  fund  is  associat¬ 
ed  with  finishing  the  procurement  to  offices  currently  without  an 
office  automation  system?  How  much  is  requested  to  replace  out¬ 
dated  systems  such  as  the  Antitrust  Division’s  current  system? 

Mr.  Barr.  Of  the  $35  million,  I  think  $14.2  million  is  for  the  an¬ 
nualization  of  the  costs  for  the  systems  that  have  already  been  in¬ 
stalled,  that  is,  paying  under  the  lease/ownership  arrangements  for 
1991  installations.  Fourteen  million  in  1992  would  be  paying  for 
1991  installations.  Of  the  amount  we  are  seeking  in  1992,  $4  mil¬ 
lion  will  go  to  installation  of  new  systems. 

Mr.  Early.  For  the  record,  please  identify  the  systems  to  be  re¬ 
placed  by  Eagle,  the  age  of  the  systems  being  replaced  and  the 
reason  why  the  current  system  is  not  usable. 

[The  information  follows:] 
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4  la 

LEGAL  ACTIVITIES  OFFICE  AUTOMATION 

Over  the  years,  Department  of  Justice  components  independently 
approached  office  automation  support.  At  one  point  in  the  early 
1980's,  there  were  more  than  40  different  word  processing  systems 
in  use  throughout  the  Department,  resulting  in  a  virtual  electronic 
Tower  of  Babel.  Documents  that  needed  review  and  editing  in  a 
different  division  generally  required  retyping.  Other  automated 
tools,  such  as  litigation  support  and  legal  research,  were 
developed  on  separate,  incompatible  systems. 

There  are  now  seven  Department  of  Justice  components  using  EAGLE 
office  automation  systems.  The  systems  replaced  by  EAGLE  are 
described  below. 

TAX  DIVISION  -  EAGLE  replaced  the  Tax  Division's  word  processing 
system  that  was  provided  by  an  IBM  5520,  shared-logic  word 
processor.  A  shared-logic  system  is  one  in  which  word  processing 
capabilities  are  provided  from  a  centralized  processor,  thus 
limiting  its  range  to  the  terminals  wired  to  the  processor.  The 
IBM  5520  system  was  state-of-the-art  technology  when  the  Tax 
Division  first  acquired  it  in  1979.  By  1988,  even  IBM  stopped 
providing  maintenance  support  for  the  equipment  and  parts  wore 
extremely  difficult  to  obtain.  More  importantly,  the  IBM  5520 
lacked  the  capability  to  provide  the  technological  requirements 
developed  in  Tax  Division's  long  range  office  automation  plans. 

These  technical  requirements  which  are  provided  by  the  EAGLE  office 
automation  network  include:  word  processing;  electronic  mail; 
calendar  management;  communications  and  file  transfer;  database 
management;  and  document  storage  and  retrieval.  In  addition  to 
these  specific  requirements,  the  EAGLE  system  is  compatible  with 
the  major  office  automation  systems  installed  throughout  the 
Department  of  Justice,  As  a  result,  legal  briefs  and  other 
documents  can  be  readily  exchanged  with  virtually  all  other 
litigating  components  in  the  Department. 

CRIMINAL  DIVISION  -  Between  1973  and  1989,  the  Criminal  Division 
leased  and  purchased  approximately  100  IBM  Displaywr i ter  word 
processors.  These  machines  were  the  only  investment  made  by  the 
Division  in  office  automation.  There  was  no  electronic  mail,  file 
transfer,  calendaring,  laser  printing  or  other  functions  now 
associated  with  modern  office  automation  systems. 

In  1985,  the  Criminal  Division  acquired  a  used  IBM  System/J8 
minicomputer  for  case  tracking  and  management,  plus  other  automated 
tracking  systems. 

The  only  litigation  support  tools  available  to  Division  stafl 
workers  were  a  single  LEXIS  legal  information  system  terminal  in 
the  Division  library  and  one  JURIS  legal  information  systi'ir 
terminal  in  each  litigating  component  of  the  Division.  Often, 
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these  terminals  were  out  of  service  for  extended  periods  of  time. 

In  mid-’19B9,  the  Criminal  Division  installed  the  first  FAGLK 
systems  and  an  IBM  AS/400  mid-range  computer.  Regardless  of  the 
advent  of  EAGLE,  the  Division  would  have  had  to  replace  its  office 
automation  equipment  in  1989/1990  as  the  equipment  was  simply  worn 
out  from  daily  use. 

UNITED  STATES  ATTORNEYS  -  Beginning  in  1988,  the  Executive  Office 
for  United  States  Attorneys  began  replacing  word  processing  systems 
in  the  United  States  Attorneys'  offices  with  personal  computers. 
The  word  processing  equipment  to  be  replaced  included  equipment 
manufactured  by  Lanier,  Xerox,  CPT,  NBI ,  Lexitron,  IBM,  V/ang,  and 
Syntrex.  The  equipment  included  stand-alone  and  network  word 
processing  systems.  At  that  time,  these  systems  were  all  more  than 
S  years  old  and  were  not  compatible.  Because  of  the  various  types 
of  operating  systems,  software  and  types/sizes  of  media,  it  was 
difficult  to  share  information,  even  within  the  same  office.  In 
addition,  due  to  the  age  and  technology  level  of  the  equipment, 
many  of  the  manufacturers  ceased  to  provide  maintenance  and/or 
repair  parts. 

As  a  result,  the  U.S.  Attorneys  began  a  concerted  effort  in  1988 
to  replace  these  machines  with  personal  computers.  At  the  present 
time,  all  but  a  few  U.S.  Attorneys'  offices  have  been  converted  to 
PC-based  word  processing.  With  the  signing  of  the  EAGLE  contract 
and  the  subsequent  installation  of  the  EAGLE  equipment  in  the 
districts,  the  U.  S.  Attorneys  have  been  upgrading  these  PCs  and 
incorporating  t.hem  into  the  EAGLE  networks. 

OFFICE  OF  THE  SOLICITOR  GENERAL  -  The  Solicitor  General's  Office 
first  installed  the  NBI  System  in  1980  and  continued  to  upgrade 
that  system  --  the  last  upgrade  taking  place  in  1988.  NBI  notified 
the  Department  on  November  1,  1989  ,  that  they  were  no  longer 
releasing  upgi ade  enhancements  to  their  Office  Works  software 
package,  which  was  the  "backbone"  of  the  office's  network.  At  that 
time,  the  Office  of  the  Solicitor  General  determined  that  it  would 
be  in  the  b^st  interest  of  the  Government  and  the  Solicitor 
General's  office  to  install  the  Department's  EAGLE  system.  This 
would  allow  greater  compatibility  with  other  litigating  divisions 
within  the  Department.  The  NBI  system  was  replaced  witli  the  EAGLE 
system  on  September  4,  1990. 

At  the  present  time,  the  Case  Management  Section  is  using  a  Digital 
PDP-11/24  computer  for  case  tracking.  This  system  was  installed 
in  1982.  The  Office  of  the  Solicitor  General  plans  to  replace  the 
Digital  case-tracking  system  with  Data  General  hardware  and  Oracle 
software  in  the  EAGLE  environment.  This  new  system  will  allow  more 
flexibility  in  accessing  data  from  each  workstation,  which  is  now 
impossible.  This  new  system  in  the  EAGLE  environment  is  expected 
to  allow  for  an  easier  transition  into  the  proposed  Department  of 
Justice  Case  Tracking  System. 

OFFICE  CP  PROFESSIONAL  RESPONSIBILITY  -  The  EAGLE  system  in  OPR 
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will  replace  a  Syntrex  word  processing  system  which  OPR  obtained 
in  October  of  1984.  In  addition,  the  EAGLE  system  will  replace  a 
Syntrex  m i ni -computer  system  used  for  case  tracking.  The  decision 
was  made  to  use  the  EAGLE  system  because  the  Syntrex  system  was 
outdated  and  was  no  longer  supported  by  Syntrex  with  respect  to 
word  processing  software  enhancements,  and  Syntrex  no  longer 
supported  either  the  mini -computer ' s  hardware  or  software. 
Moreover,  the  EAGLE  system  is  much  more  modern,  is  fully  supported, 
provides  us  with  much  better  electronic  communication  with  all  of 
the  Department's  components,  including  the  U.S.  Attorneys'  Offices, 
has  an  integrated  text  storage  and  retrieval  and  case  tracking 
system  (instead  of  separate  systems),  and  gives  us  a  system  which 
will  be  standardized  throughout  the  Department. 

OFFICE  OF  POLICY  DEVELOPMENT  -  The  Office  of  Policy  Development  is 
replacing  AMICUS  office  automation  equipment  that  was  installed  in 
1987-1988.  The  Office  of  Policy  Development  required  the 
capability  to  work  locally  on  personal  computers  to  allow  the  use 
of  floppy  disks  and  the  AMICUS  system  uses  dumb  terminals.  In 
addition,  there  is  a  need  to  access  external  data  sources  that  were 
not  previously  available. 

JUSTICE  MANAGEMENT  DIVISION  -  The  Justice  Management  Division  is 
replacing  obsolete  personal  computers  that  were  acquired  by 
Division  staffs  since  1985  with  EAGLE  workstations  and  vipgrading 
EAGLE-compat ible  PC's  to  integrate  all  equipment  into  an  EAGLE 
system.  Previously,  there  was  not  a  centralized  office  automation 
system  to  serve  Justice  Management  Division  employees,  who  are 
located  in  five  buildings  in  the  metropolitan  Washington,  D.C. 
area.  In  1989,  it  was  determined  that  effective  communications  and 
document  transfer  was  essential  to  streamline  JMD  services  and 
improve  efficiency. 
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OTHER  EAGLE  FUND  REQUESTS 

Mr.  Early.  Are  there  any  of  the  EAGLE  funds  requested  for  any 
Justice  activity  other  than  Main  Justice  and  the  U.S.  Attorneys? 
Mr.  Barr.  I  don’t  believe  so. 

Mr.  Early.  Also  for  the  record,  what  are  your  plans  for  office  au¬ 
tomation  for  other  DOJ  activities. 

Mr.  Rogers? 

Mr.  Rogers'.  No  further  questions. 

Mr.  Early.  Ms.  Pelosi? 

Ms.  Pelosj.  No  further  questions. 

Mr.  Early.  Thank  you,  Mr.  Barr. 

[The  following  questions  were  submitted  for  the  record:] 
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QUESTIONS  SUBMITTED  BY  CONGRESSMAN  SMITH 
General  Legal  Activities 
Environment  Division 

QUESTION:  You  request  an  increase  of  $3,858,000  to  allow  for 
the  handling  of  an  unprecedented  growth  in  the  number  of 
environmental  protection  ca  fs. 

A.  Is  the  Department  prosecuting  these  cases  or  defending 
other  Federal  agencies? 

ANSWER:  The  Department  is  both  prosecuting  and  defending. 

The  bulk  of  the  Environmental  Protection  program's  1992 
increase  ($2,744,000  or  71%)  is  sought  for  the  Environmental 
Enforcement  and  Environmental  Crimes  sections.  As  their 
names  suggest,  their  work  is  affirmative  and  prosecutorial. 
The  balance  of  the  requested  increase  is  for  the 
Environmental  Defense  Section,  which  is  charged  with 
defending  new  government  regulations  and  laws  challenged  by 
industry  and  others,  as  well  as  protecting  the  Federal  fisc 
against  unjustified  claims  or  penalties  when  the  Government 
is  sued. 

B.  Do  you  have  specific  cases  in  mind  when  you  request  these 
funds,  or  are  you  suggesting  a  general  expansion  of  your 
role? 

ANSWER:  For  the  most  part,  we  do  not  have  specific  cases  in 

mind.  Instead,  our  request  for  increased  funding  is  in 
response  to  our  workload  which  has  greatly  increased  on  a 
variety  of  fronts  as  a  result  of  heightened  environmental 
awareness,  new  legislation,  emerging  case  Jaw  and  an 
increasingly  sophisticated  environmental  bar.  Our  request 
for  1992  is  largely  premised  upon  review  of  our  current 
docket  coupled  with  client  agency  projections  of  future 
referrals. 

C.  How  much  do  you  estimate  you  will  spend  on  environmental 
cases  in  FY  1991? 

ANSWER:  For  1991,  the  Environmental  Protection  program  (as 

distinct  from  other  Division  programs)  anticipates  funding 
of  $24,313,000. 

QUESTION:  How  do  you  propose  to  "better  protect  the  rights 
of  Native  Americans"  with  the  $1,230,000  increase  you  request 
for  1992,  and  how  much  did  you  spend  for  this  purpose  in 
1991? 

ANSWER:  In  1990,  the  Division's  Indian  Resources  section 

spent  $1,360,000;  in  1991,  our  budget  calls  for  $1,430,000 
for  the  section.  In  1992,  an  additional  $560,000  (of  the 
$1,230,000  program  increase  requested  for  the  General 
Litigation  program)  is  sought  for  affirmative  litigation  on 
behalf  of  Indians.  Fully  $500,000  of  this  $560,000  request 
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is  earmarked  for  Automated  Litigation  Support  (ALS)  services 
in  complex  water  rights  adjudications.  This  will  be  the 
first  effort  to  provide  the  sophisticated  tools  of  ALS  to  the 
litigators  in  the  Indian  Resources  Section,  and  the  need  for 
ALS  is  readily  apparent  given  that  a  number  of  complex  water 
rights  trials  have  been  scheduled  in  several  Western  states. 
Further,  the  section  anticipates  participating  on  a  number 
of  Department  of  Interior  "negotiating  teams,"  the  purpose 
of  which  is  to  review  possible  settlements  of  pending  water 
adjudications  on  Indian  lands. 

Amer  learns  ^ith.  Disabilities  Act 

QUESTION:  Please  describe  the  Department's  responsibilities 
under  the  Americans  with  Disabilities  Act,  and  why  you 
require  the  $2,262,000  requested  in  the  FY  1991  supplemental, 
and  the  $2,345,000  requested  for  FY  19927 

ANSWER:  Department  responsibilities  under  the  Americans  with 
Disabilities  Act  (ADA)  include  the  issuance  of  regulations 
as  well  as  the  development  and  delivery  of  technical 
assistance  to  entities  covered  by  the  Act. 

Regulations 

Within  one  year  of  the  date  of  enactment  of  the  ADA,  the 
Attorney  General  is  required  to  issue  regulations 
implementing  Titles  II  and  III  of  the  ADA. 

The  Title  II  regulation  will  establish  compliance  standards 
for  State  and  local  government  operations  that  are  consistent 
with  the  ADA  and  with  current  requirements  under  Section  504 
of  the  Rehabilitation  Act  of  1973,  as  amended.  The 
regulation  will  also  establish  compliance  procedures  and 
develop  an  enforcement  scheme  apportioning  responsibilities 
among  Federal  agencies,  including  the  Department  of  Justice 
(DOJ) . 

The  Title  III  regulation  will  establish  compliance  standards 
for  public  accommodations  having  a  significant  effect  on 
almost  all  businesses  in  the  country.  The  process  of 
developing  this  regulation  will  be  a  complex  matter  likely 
to  generate  a  high  level  of  public  controversy.  Because  of 
the  far  reaching  impact  of  Title  III  and  the  intense  interest 
of  trade  associations  and  advocacy  groups  in  these 
regulations,  we  held  public  hearings  after  publication  of  the 
proposed  regulations  in  Dallas,  San  Francisco,  Chicago  and 
Washington,  D.C. 

Technical  Assistance 

The  ADA  requires  the  Attorney  General  to  develop  an  overall 
plan  for  the  provision  of  technical  assistance  by  Federal 
agencies  to  entities  covered  by  the  Act. 

The  ADA  places  responsibility  for  implementing  the  plan  with 
five  Federal  agencies,  including  the  Department  of  Justice. 
The  program  has  direct  responsibility  for  technical 
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assistance  relating  to  public  employment,  State  and  local 
government  operations,  and  public  accommodations  and 
commercial  facilities.  Other  agencies  with  implementation 
responsibilities  include  the  EEOC  (private  employment) ,  the 
Department  of  Transportation  (public  and  private  transit) , 
the  ATBCB  (transportation,  public  accommodations,  and 
commercial  facilities),  and  the  Federal  Communications 
Commission  (telecommunications)  . 

In  developing  the  plan,  the  Attorney  General  is  required  to 
consult  with  these  four  agencies  and  the  National  Council  on 
Disability.  The  bill  also  authorizes  the  Attorney  General 
to  see)c  the  assistance  of  the  President's  Committee  on 
Employment  of  People  with  Disabilities,  the  Small  Business 
Administration,  and  the  Department  of  Commerce. 

I.  1991  Supplemental 

The  1991  supplemental  budget  request  of  $2,262,000  will 
support  new  responsibilities  associated  with  the  Americans 
with  Disabilities  Act  of  1990.  Of  this  amount,  $222,000  will 
provide  resources  necessary  for  four  attorney  positions  and 
two  workyears.  The  balance  of  $2,040,000  will  be  used  to 
meet  regulatory  and  technical  assistance  responsibilities. 

In  1991,  the  program  will  initiate  limited  technical 
assistance  activities  through  contracts  and  grants  to  begin 
multi-year  projects  that  will: 

— disseminate  accurate  information  about  the 
requirements  imposed  on  covered  entities  by  the 
legislation; 

— provide  training  and  information  that  will  enable 
covered  entities  to  make  their  programs,  services, 
activities,  and  facilities  accessible  to  and  usable  by 
disabled  persons;  and, 

— develop  solutions  to  specific  problems  that  inhibit 
the  access  of  disabled  persons  to  programs,  services, 
activities,  and  facilities. 

As  currently  planned,  the  program  will  provide  such 
assistance  directly  or  through  contracts  to  national 
organizations  and  organizations  of  disabled  persons  at  the 
regional  and  state  levels.  These  organizations  will  train 
aiid  disseminate  the  information  to  covered  entities. 

II.  1992  Enhancement 

Resources  requested  for  1992  will  enable  the  program  to 
address  ADA  responsibilities  as  follows: 

— Litigation,  20  positions  and  $1,089,000.  Includes  16 
attorneys  and  4  paralegals  to  develop  and  initiate 
litigation  strategy  to  enforce  the  provisions  of  the 
ADA. 
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--Coordination  and  Complaint  Investigation,  7  positions 
and  $416,000  to  coordinate  the  enforcement  activities 
of  state  and  local  government  agencies;  investigate 
complaints  against  State  and  local  government  agencies. 

--Compliance  Reviews,  2  positions  and  $125,000  to 
investigate  alleged  violations  of  Title  III  of  the  ADA 
and  undertake  periodic  reviews. 

--State  and  Local  Building  Code  Certification,  5 
positions  and  $431,000  to  certify  codes  and  conduct 
public  hearings. 

--Technical  Assistance,  2  positions  and  $284,000  will 
be  used  to  manage  and  coordinate  the  government-wide 
technical  assistance  effort.  Resources  will  also  be 
used  for  dissemination  of  information  through 
publications  and  public  information  conferences.  ADA 
base  level  resources,  from  the  1991  Supplemental 
request,  will  also  be  used  to  support  technical 
assistance  responsibilities  in  1992. 

Environment  Division's  Accomplishments 

QUESTION:  Your  budget  identifies  significant  workload 
increase  in  the  Environment  Division  over  the  past  several 
yearS/  but  it  is  all  in  the  context  of  numbers  of  cases 
received  and  briefs  filed.  Can  you  document  some  instances 
where  the  Department  has  made  a  difference  and  can  you 
demonstrate  a  clear  return  on  the  investment  of  additional 
resources  for  environmental  litigation? 

ANSWER:  In  1990,  the  Environmental  Crimes  section  collected 
nearly  $10  in  fines,  restitution  and  forfeitures  for  every 
dollar  spent.  Even  more  dramatically,  the  Environmental 
Enforcement  section  recovered  or  avoided  costs  to  taxpayers 
of  $34  for  every  dollar  spent.  The  latter  figure  includes 
civil  penalties  and  the  value  of  injunctive  relief  granted 
in  Superfund  cases  by  the  courts  (the  costs  of  corrective 
action  by  private  parties  to  clean  or  restore  hazardous  waste 
sites,  or  to  install  pollution  control  devices).  In  1990, 
the  estimated  value  of  this  cleanup  work,  borne  by  the 
polluters  and  not  by  the  taxpayers,  totalled  an  unprecedented 
$1,155,670,705,  (By  way  of  contrast,  clean-ups  and  cost 
recoveries  in  1989  totalled  $783,612,813  —  the  preceding 
record  for  such  injunctive  relief.)  Among  the  more 
significant  case  accomplishments  this  past  year  were: 

Environmental  Crimes: 

— A  record  number  (134)  of  indictments  were  returned,  78 
%  of  which  were  against  corporations  and  their  top 
officers. 

— The  first  jury  conviction  under  the  Clean  Water  Act  for 
knowing  endangerment  of  others  from  intentional 
violations . 
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— The  longest  jail  term  ever  imposed  --  12  years--  for 
offenses  related  to  illegal  waste  disposal. 

— The  largest  criminal  wetlands  disposition  ($2  million 
in  fines  and  restitution) . 

— The  first  indictments  for  illegal  shipment  of  waste  to 
another  country. 

— The  largest  single  criminal  fine  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA)  --  $1.25  million  in 
U.S.  V.  Unichem. 

Civil  Environmental  Enforcement; 

— The  largest  civil  penalty  recovery  figure  for  any 
fiscal  year  in  history  —  $32,134,021. 

— The  highest  number  of  Superfund  cases  ever  filed  in  a 
given  year  --  151. 

— The  first  ever  major  recoveries  for  damages  to  natural 
resources  harmed  by  pollution  activities  --  $23  million 
under  the  Clean  Water  Act  and  Section  107  of  CERCLA  (aka 
"Superfund” ) . 

— The  single  largest  environmental  civil  penalty  ever 
assessed  —  $15  million  in  the  Texas  Eastern  pipeline 
case.  (Previous  high  was  $5  million  assessed  against 
Chevron  in  1985.) 

Special  Counsel  for  Discrimination 

QUESTION:  Is  the  $915,000  requested  by  the  Special  counsel 

for  Immigration  Related  Unfair  Employment  Practices  for 
public  education  associated  with  immigration  reform? 

ANSWER;  A  total  of  $905,000  will  be  used  to  conduct, 
additional  public  education  initiatives  associated  with 
immigration  reform  in  response  to  the  findings  and 
recommendations  of  the  General  Accounting  Office  and  the 
Interagency  Task  Force.  Of  the  total  increase,  $6,000  will 
be  used  to  cover  increases  in  court  transcription  costs  and 
another  $4,000  will  be  used  to  update  and  consolidate  the 
financial  management  information  system. 

QUESTION:  Is  this  increase  in  addition  to  ::he  $1  million 

provided  for  such  education  in  FY  1991? 

ANSWER;  This  requested  increase  for  public  education  of  the 
antidiscrimination  provision  is  in  addition  to  funds  provided 
by  the  conferees  in  1990. 

QUESTION;  What  have  you  accomplished  with  these  education 
funds  and  why  is  more  required? 

ANSWER;  In  1990,  the  Office  of  Special  Counsel's  (OSC) 
commitment  to  antidiscrimination  public  education  and 
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outreach  outpaced  the  Congressional  appropriation  for  that 
purpose.  Congress  appropriated  $1  millon  for  conducting 
outreach.  OSC  responded  with  a  three-pronged  outreach 
program:  an  OSC  administered  outreach  grants  program, 
outreach  activities  financed  by  State  Legalization  Assistance 
Grants  (SLIAG)  as  authorized  pursuant  to  the  Immigration 
Nursing  Relief  Act  of  1989,  and  its  own  sel f-deve loped 
outreach  activities. 

OSC  spent  more  than  $1.1  million  on  a  public  education  grants 
program  alone.  The  purpose  of  the  grants  program  was  to 
develop  pew  and  novel  methods  of  educating  potential 
discrimination  victims  and  employers  about  their  rights  and 
responsibilities  under  IRCA's  antidiscrimination  provision. 
During  the  course  of  the  fiscal  year,  OSC  determined  there 
were  no  legal  impediments  to  a  grants  program,  developed 
criteria  for  awarding  grants,  arranged  for  the  fiscal 
oversight  of  awarded  grant  funds,  announced  the  program,  and 
received  120  proposals.  The  competitive  process  resulted  in 
15  grants  being  awarded  to  grantees  in  8  states.  The  grants 
range  in  size  from  $46,000  to  $100,000,  Though  matching 
funds  or  services  were  not  one  of  the  award  criteria, 
voluntary  matches  augmented  Federal  grant  funds  by  over  15%. 
The  impact  of  the  grant  program  is  just  now  beginning  to  be 
felt.  There  arc  two  major  reasons  for  this.  First,  because 
of  the  necessary  preparatory  activities  described,  grants 
were  awarded  late  in  the  fiscal  year.  Second,  as  a  result 
of  amendments  to  IRCA's  antidiscrimination  provision  made  by 
the  Immigration  Act  of  1990  much  of  the  educational  material 
being  developed  had  to  be  modified  to  reflect  these 
amendments . 

The  Immigration  Nursing  Relief  Act  of  1989,  passed  in 
December  1989,  authorizes  (but  does  not  mandate)  States  to 
use  SLIAG  funds  to  conduce  educational  activities  after 
consultation  with  OSC.  To  implement  this  prong  of  its 
outreach  program,  OSC  worked  with  the  Department  of  Health 
and  Human  Services  (JiHS)  to  develop  the  most  meaningful  and 
least  intrusive  consultation  process  possible.  In  1990, 
under  this  program,  OSC  approved  and  HHS  allowed  expenditures 
by  15  states.  This  level  of  participation  has  already  been 
surpassed  this  year.  In  an  effort  to  utilize  the  ideas  of 
grant  applicants  it  couldn't  fund,  OSC  has  encouraged  SLIAG 
states  to  contact  these  applicants.  In  this  way,  these  two 
prongs  of  OSC's  outreach  program  reinforce  each  other. 

Finally,  OSC  conducted  its  own  self -initiated  outreach 
activities,  many  of  which  were  carried  on  in  conjunction  with 
the  IRCA  Antidiscrimination  Outreach  Task  Force  created  by 
the  Attorney  General  in  March  of  1989.  Through  this  Task 
Force,  composed  of  OSC,  the  Immigration  and  Naturalization 
Service  (INS),  the  Department  of  Labor  (DOL) ,  the  Equal 
Employment  Opportunity  Commission  (EEOC),  and  the  Small 
Business  Administration  (SBA) ,  OSC-deve loped  educational 
material  was  distributed  to  employers.  Calito'rnia,  in  a 
quarterly  newsletter  sent  to  all  employers  who  report  paying 
state  taxes,  has  published  educational  material  as  a  result 
of  Task  Force  efforts. 
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OSC  in  1990,  as  part  of  an  experimental  "media  blitz"  in  El 
Paso,  Texas,  arranged  to  have  material  distributed  to  a 
targeted  high  school  district.  Through  the  cooperation  of 
the  school  district,  IRCA's  antidiscrimination  plan  was 
included  in  social  studies  lesson  plans.  OSC  took  out 
newspaper  ads  and  aired  public  ser’/i.;e  announcements. 
Finally,  an  OSC  attorney  appeared  on  television  news 
and  talk  shows. 

OSC  supplied  English  and  Spanish  close  captioned  public 
service  announcements  on  IRCA's  antidiscrimination  provision 
via  satellite  transmission  to  approximately  650  television 
stations  nationwide.  Followup  sampling  reports  showed  they 
were  aired  in  at  least  5  of  the  top  15  media  markets.  The 
announcements  were  aired  in  markets  that  include 
Philadelphia,  Cleveland,  San  Francisco,  Boston,  Houston, 
Atlanta,  Miami,  Denver,  Phoenix,  Sacramento,  San  Diego, 
Albuquerque,  Tulsa,  Chattanooga,  Las  Vegas,  Salinas, 
Savannah,  and  Yuma,  among  others. 

As  part  of  its  continuing  effort  to  provide  educational 
literature  that  is  both  readable  and  informative,  OSC 
produced  an  illustrated  brochure,  in  comic  book  format, 
entitled  "But  I  Can  Work."  It  was  produced  in  both  English 
and  Spanish  versions.  A  printing  of  nearly  1.7  million 
Spanish  brochures  and  900,000  of  the  English  version  was 
distributed  to  more  than  5,000  selected  organizations 
nationwide,  ranging  in  scope  from  local  Federal  government 
offices  and  State  agencies,  to  small  businesses,  qualified 
designated  entities,  educational  course  providers,  and 
community-based  organizations.  Distribution  of  the  comic 
book  was  accompanied  by  a  letter  making  available  other 
outreach  services,  such  as  public  presentations  by  our  staff 
attorneys,  and  additional  literature.  Earlier  in  the  fiscal 
year,  a  test  distribution  of  100,000  English  and  160,000 
Spanish  brochures  was  made  to  the  five  high  alien  population 
states . 

OSC  continued  to  urge  State  and  local  fair  employment 
practice  agencies  to  enter  into  memoranda  of  understanding 
with  it.  These  agreements  allow  agencies  to  receive  IRCA 
discrimination  charges  as  OSC's  agents  for  purposes  of 
tolling  IRCA's  180  day  statute  of  limitations.  In  1990,  OSC 
attorneys  provided  training  to  13  agencies  who  had  entered 
in  such  agreements. 

Finally,  OSC  lawyers  and  other  professionals  have  traveled 
around  the  country  making  over  250  formal  presentations 
concerning  the  anti-'discr  imination  provision  of  IRCA  to 
employer  groups,  business  organizations,  immigration  lawyers 
and  service  providers,  immigrant  advocacy  groups,  community 
based  organizations,  church  associations,  labor  unions  and 
others.  They  were  available  for  radio  and  television  talk 
shows  and  have  been  interviewed  by  the  print  and  electronic 
media . 

While  not  detailing  all  OSC  outreach  activities  last  year. 
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this  does  provide  an  overview.  Unfortunately,  more  education 
is  needed  because  the  General  Accounting  Office  (GAO)  found 
that  IRCA's  employer  sanctions  provision  is  causing  a 
widespread  pattern  of  discrimination  and  suggested  that  the 
remedy  was  more  education.  The  Tas)c  Force  mandated  by  IRCA 
made  the  same  recommendation  (see  answer  below) . 

QOESTlONi  Why  is  it  nsosaaary  to  expand  aducation  of 
iuigration  reform  a  full  five  years  after  passage  of  IRCA? 

ANSWER:  Congress  expressed  its  concern  that  the  employer 
sanctions  provisions  of  the  Immigration  Reform  and  Control 
Act  (IRCA)  might  result  in  employment  discrimination  by 
including  an  antidiscrimination  provision  and  by  requiring 
the  General  Accounting  Office  (GAO)  to  issue  three  annual 
reports  assessing  the  discriminatory  impact  of  employer 
sanctions.  In  its  report  released  March  29,  1990,  GAO  found 
that  employer  sanctions  resulted  in  a  widespread  pattern  of 
national  origin  discrimination.  It  stated  "OSC,  INS,  and 
other  agencies  are  .  .  .  engaged  in  efforts  to  educate 
employers  on  the  anti-discrimination  provision  of  IRCA.  We 
believe  these  efforts  need  to  be  intensified  if  IRCA  is  to 
work  properly.” 

GAO'S  findings  also  triggered  the  creation  of  a  statutory 
task  force  to  make  recommendations  to  the  Congress  on  how  to 
remedy  or  deter  such  discrimination.  The  statutory  members 
of  this  task  force  were  the  Attorney  General  and  the  chairs 
of  the  Equal  Employment  Opportunity  Commission  and  the 
Commission  on  Civil  Rights.  This  Task  Force  on  IRCA  Related 
Discrimination  issued  its  report  in  September  1990, 
concluding  that  "greater  efforts  need  to  be  made  to  educate 
employers  and  employees  about  the  specific  provisions  of  this 
law.  " 

In  November  1990,  Congress  included  in  the  Immigration  Act 
of  1990  an  authorization  for  $10,000,000  for  the  Office  of 
Special  Counsel  to  conduct  an  education  campaign  aimed  at 
increasing  the  knowledge  of  employers,  employees,  and  the 
general  public  about  their  rights  and  responsibilities  under 
IRCA's  antidiscrimination  provision.  Despite  this  express 
statutory  responsibility,  no  funds  were  appropriated. 

Thus,  based  on  its  own  assessment,  as  well  as  the  conclusions 
of  the  Congress,  GAO,  and  the  Task  Force  that  additional 
education  is  needed,  the  Office  of  Special  Counsel  seeks  the 
1992  program  increase. 
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®®**?i^?*^*  on  both  legal  and  policy  grounds,  x  wish  to 

ssphasits  certain  of  tha  Adeinistration's  chief  concerns: 

sect il!l*23 1^0#  ■»*«> 

i--I-*".****j®'^*^*  ^iii  coeplstsly  reject  the  reasonable  refer* 

Jbeil's  Coeilttes.  Xn  sddUien,  tlSs 
xiiz  and  aactiofi  2211  raach  out  to  ovarrula  a  nimbar  of  racatit 

«tt“Ptsd  to  rissmibu 

u:  i.isi.j'jij.w.K'jjsss  m-.. 
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to  thm  sentencifig  proceduros  to  bm  follovod  at  th«  penalty  phaaa 
of  fadaral  capital  casaa.  Till#  II  oaita  a  nuabar  of  fadaral 
criaaa  that  now  carry  a  sentenca  of  daathj  including,  for 
oxampla,  causing  daath  by  vail  bombing  or  tha  vurdar  of  hundreds 
of  paopla  by  exploding  a  bomb  in  an  airplanm.  tfith  regard  to 
procedural  issues,  title  II  takes  the  unprecedented  view  that  the 
jury  must  find  two  aggravating  factors  in  order  to  impose  a 
sentence  of  death.  Thus,  under  title  II  aggravating  factors  such 
as  assassination  of  the  President  or  torture  murder  or  murder  for 
hire  would  not  allow  a  jury  to  conclude  that  tha  death  penalty 
was  appropriate  — •  a  second  aggravating  factor  would  be  required. 

Title  XVIII,  the  ^Racial  Justice  Act,'  creates  a 
presumption,  based  on  highly  questionable  statistical  showings, 
that  race  discrimination  has  infected  capital  sentencing.  The 
showing  can  generally  be  rebutted  only  by  clear  and  convincing 
evidence  that  non^raclal  factors  justify  any  statistical 
disparities.  The  use  of  any  quota  eystem  in  applying  the  death 
penalty  is  legally  and  morally  unacceptable.  Present  law  already 
contains  important  safeguards  against  consideration  of  race  by 
prosecutors,  judges,  or  Jurors  In  any  individual  case.  Moreover, 
the  Administration  continues  to  support  additional  procedurss, 
such  as  juror  certifications,  to  ensure  that  race  is  not  a  factor 
in  capital  sentencing.  Title  xviri  is  a  step  backward  in  the 
fight  for  colorblind  justice;  it  would  ultimately  have  the  effect 
of  establishing  race  as  a  central  consideration  in  charging 
decisions* 

_The  exclusionary  rule  provisions  of  H.R*  5269  are  couched  as 
a  cod  ill  cat  Ion  of  some  of  the  existing  exceptions  to  that  rule. 

The  billow  fomulation,  however,  Is  significantly  narrower  than 
exceptions  already  recogniied  by  the  Supreme  Court,  and  thus 
could  further  hamper  law  enforcemant  in  situations  where  the 
exclusionary  rule  serves  no  legitimate  deterrent  function. 

federal  financial  aselstance  to  state  and  local  law 
enforcement  also  would  be  seriously  impaired  by  ths  bill. 

Section  402  would  jeopardise  s  program  that  has  provided  more 
than  S450  million  to  state  and  local  law  enforcement  agencies  by 
limiting  sharing  of  forfeited  assets  with  such  agencies. 

Sections  106  and  107  would  substitute  an  ill-advisedf  formula  for 
the  present  effective  system  for  allocating  federal  justice 
assistance  funding  to  local  govemmants.  Section  iol  would 
earmark  $100  million  annually  for  a  poorly  conceived  program  of 
federal  assistance  for  state  intermediate  sanctions  projscts, 
even  though  existing  federal  programs  already  provide  assistance 
for  such  projects. 

I  would  also  like  to  emphasise  that  H.R.  5269  omits  many 
reforms  proposed  by  the  Administration.  For  example,  R.R.  5269 
does  not  adopt  a  general  objective  reasonableness  ('good  faith'} 


/ 
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•KMptlon  to  thm  oxcluttlonttry  fior^  «i  ifxllcatad  abovo,  itoos 

It  utofully  addraaa  tlia  n««d  for  a  fadaral  daath  panalty  and  for 
habaaa  corpua  raforv.  H.R«  5369  aakaa  no  laprovaaanta  in  atata 
dru9  traatMiit  plana  and  prograaa,  Includaa  nothing  to  incraaaa 
tha  affactivanaaa  of  Intarnatlonal  narcotics  control  and 
intardictioiif  lacks  affactiva  proviaiona  to  facllitata  proapt 
daportation  of  crivinal  alians,  and  contains  nothing  on  tha 
aubjact  of  public  cormption,  including  dnig-ralatad  public 
corruption.  H.R.  5369  alao  haa  no  proviaion  for  drug*taating  of 
^  fadaral  offandara  on  post-conviction  ralaasa  nor  a  provision  for 
stata  drug-tasting  of  offandars  as  a  condition  of  fadaral  justice 
aaaiatanca  funding. 

Easie  rafoms  In  all  thesa  iaportant  araaa  ara  Includad- in 
tha  Pra aidant 'a  proposad  Coaprahanaiva  Violant  Criaa  Control  Act 
(H.R.  3709},  and  in  tha  proposad  flat Iona 1  Drug  Control  Strategy 
Isplavantatlon  Act  of  1990*  Host  of  tha  aajor  alaaanta  of  thasa 
Adsiniatration  bills  hava  baan  incorporated  in  tha  propoaad 
Uiolant  Crisa  and  Drug  Control  Act  of  1990  (H.R.  5055) «  along 
vith  other  isportant  propoaala  that  the  Adainiatratlon  supports. 
Tha  Administration's  proposals  slso  include  sore  than  one  hundred 
amandmants  to  strengthen  and  improve  fadaral  lava  relating  to 
firearms,  asset  forfaitura,  controlled  aubatancaSt  money 
laundering,  and  other  mattars. 

In  our  viev,  thasa  aarious  and  comprahansiva  Administration 
proposalsir  and  not  H.R.  5269,  provide  the  proper  starting  point 
for  Congress  in  dealing  vith  tha  urgent  problem  of  crime  in  this 
country.  In  sum,  tha  Administration  strongly  urges  tha  House  of 
Raprasantatlvas  to  reject  H.R.  5369,  a  bill  that  contains 
provisions  that  seam  more  likely  to  shackle  police  and 
prosecutors  than  violent  offenders*  Ha  further  urge  the  House  to 
taka  favorable  action  on  tha  provisions  vlthln  H.R.  5055  that  ara 
tha  same  as  tha  anti-crime  inltiativaa  proposed  by  the  Bush 
Administration, 

Tha  Office  of  Hanagamant  and  Budget  advises  that  there  ia  no 
objection  to  tha  submiasion  of  this  report  to  Congress,  and  that 
tha  enactment  of  H.R.  5269  would  not  be  in  accord  with  tha 
Praaident's  program. 


Sincerely 


Hilliam  p.  Barr 
Deputy  Attornay  Oanaral 
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DETAILED  COMMENTS  ON  H.R.  5369 


I.  Corractional  Ootlona  Incantlv  Aaandaanf 

Section*  101,  103,  and  104  of  Titl*  I  of  H.R.  5369  propo**  • 
naw  pro^ran  of  federal  aseistanc*  to  state  intereediat*  sanction* 
projects,  such  as  connunlty-based  and  weekend  incarceration,  boot 
caaps,  alactronle  aonitorlng,  and  Intensive  supervision 
probation. 

Section  101  establishes  a  special  discretionary  grant 
progran  for  Intemadiate  sanctions,  to  be  adsinlstarad  by  the 
Bureau  of  Justice  Assistance  tBJA) ,  including  a  aaxiaua  of  four 
grants  to  public  agencies,  and  grants  to  private  nonprofit 
organirations  without  nunerical  restriction.  The  prograa  would 
be  funded  at  $300  Billion  in  FV  1991.  Section  103  requires 
transfer  without  reinbursenent  of  certain  excess  allitary 
property  to  public  agencies  for  use  in  the  proposed  Intemedlate 
sanctions  progran  In  preference  to  all  other  non^Departaent  of 
Defense  uses  of  such  property,  where  the  Director  of  BJA  has 
detensined  to  utilize  the  property  for  that  purpose.  Section  104 
requires  the  Bureau  of  Prisons  to  notify  state  and  local 
governnent*  of  the  availability  of  underutilized  sllitary 
facilities  suitable  for  use  as  alnlaua  security,  Interaediate 
sanctions,  or  nonviolent  offender  facilities,  and  to  assist  state 
and  local  corrections  agencies  in  adapting  such  facilities  for 
correctional  us*.  Presumably  the  functions  assigned  to  the 
Bureau  of  Prisons  by  section  104  are  seant  to  be  carried  out  by 
the  National  Institute  of  Corrections  (NIC),  which  is  responsible 
for  federal  assistance  to  state  and  local  corrections  agencies. 

This  proposal  is  based  in  part  on  H.R.  4158.  The  views  of 
the  Department  of  Justice  on  this  issue  were  presented  through 
testimony  before  the  Subcommittee  on  Crime  by  the  Office  of 
Justice  Programs  and  the  National  Institute  of  Correction*  on 
March  21  and  Hay  24  of  this  year.  As  explained  in  that 
testimony,  the  Department  of  Justice  etrongly  supports  expansion 
of  th*  range  of  aveilebl*  crlainal  sanctions  to  enhancs  public 
safety.  However,  we  believe  that  the  progras  proposed  in  Title  l 
of  H.R.  5269  is  unnecessary  and  exesasive,  and  includes  features 
that  ars  unsound. 

The  Department  of  Justice  currently  support*  and  assists  s 
wide-range  of  intermediate  sanctions  projects  through  ths 
programs  of  tbs  Office  of  Juatlca  Programs  (including  BJA)  end 
ths  National  Institute  of  Corrections.  N*  see  no  adequate  reason 
for  separating  out  this  particular  function  fron  th*  existing 
funding  and  assistance  progress.  The  proposed  annual  funding  of 
$300  million  vastly  axcaads  any  amount  that  could  affsctlvaly  be 
programmed  and  utilized  in  federal  assistance  to  state  and  local 
Interned  lata  sanctions  efforts.  It  is,  for  example,  six  tisss 
greater  than  the  entire  discretionary  grant  prograa  that  is 
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curr«ntly  adininist«red  by  8JA.  Funding  at  this  laval  is  likaly 
to  supplant  (rathar  than  aupplamant)  stata  and  local  sources  of 
funding,  in  contravention  of  the  spirit  and  purpose  of  the 
federal  justice  assistance  program. 

The  limitation  of  grants  to  public  agencies  under  the 
proposed  new  program  to  no  more  than  four  is  unnecessarily 
restrictive  and  arbitrary.  Assigning  administration  of  thie  new 
program  to  the  Bureau  of  Justice  Assistance  would  also  be 
unwarranted,  since  the  National  Institute  of  Corrections  is  the 
lead  federal  agency  providing  assistance  to  state  and  local 
corrections.  Ns  sea  no  adeguats  basis  for  according  this  program 
priority  over  all  other  uses  of  excess  military  facilities 
covered  by  section  102  —  including  use  of  these  facilities  for 
regular  federal  or  state  prisons  —  or  for  requiring  transfer  of 
facilities  to  state  public  agencies  without  reimbursement,  even 
where  ii  state  may  be  willing  and  able  to  pay  for  such  facilities. 
The  Department  of  Justice  accordingly  opposes  enactment  of 
sections  lOl,  102,  and  104  of  Title  I. 

He  do,  however,  support  enactment  of  section  103.  Section 
103  would  generally  require  use  by  a  stata  of  at  least  s%  of  BJA 
block  grant  funding  to  upgrade  criminal  history  infonnatlon 
systems.  The  requirement  could  be  waived  or  reduced  if  it  was 
detarmined  that  such  an  expenditure  was  not  warranted  in  light  of 
the  quality  of  the  state's  criminal  justles  records.  Currently, 
BJA  has  committed  $27  million  in  discretionary  grant  funding  over 
the  next  three  years,  to  be  administered  by  the  Bureau  of  Justice 
Statistics,  for  the  upgrading  of  criminal  records  systems.  The 
proposal  in  section  103  would  carry  this  effort  further.  It 
would  not  change  the  overall  level  of  block  grant  funding,  but 
would  ensure  an  appropriate  commitment  of  such  funding  by  the 
states  in  furtherance  of  this  important  objective. 

Section  105  would  reduce  the  matching  fund  requirement  in 
federal  justice  assistance  funding  from  501  to  2St  for  years 
following  1990.  The  Department  of  Justice  opposes  this  change. 

A  50/50  funding  ratio  will  increase  the  recipients'  investment  in 
the  programs,  thereby  promoting  their  commitment  to  maintain 
programs  after  a  reasonable,  but  statutorily  limited,  period  of 
federal  assistance.  The  purpose  of  the  justice  assistance 
program  is  to  promote  innovative  programs  offering  a  high 
probability  of  improving  state  and  local  drug  control  and  system 
improvement  efforts  —  not  to  foster  state  and  local  dependence 
on  ongoing  infusions  of  federal  cash  —  and  the  underlying  intent 
is  that  recipient  agencies  should  assume  responsibility  for  the 
support  of  programs  that  are  effective.  Constituting  the  program 
as  an  equal  partnership  of  the  federal  government  with  state  and 
local  governments  promotes  this  important  objective,  and  ie 
particularly  important  in  an  era  of  fiscal  restraint. 
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W«  not*  further  that  th«  atataa  vara  adviaad  in  th*  Buraau 
of  Juatlc*  Asalatanca'B  Foraula  Grant  Progras  Guldane*  docuaont 
in  1988  that  th*  match  requiranant  would  b*  incraaaad  to  50%,  and 
accordingly  hav*  been  on  notic*  that  appropriate  aeasuraa  would 
need  to  b*  taken  to  eupport  th*  higher  match,  tn  addition,  other 
sources  of  federal  funds  are  available  to  the  states,  such  as 
proceeds  from  the  Federal  Asset  Forfeiture  program,  which  may 
potentially  be  used  by  states  to  meet  th*  match  requirement. 
Finally,  if  a  state  does  not  qualify  for  it*  entire  formula 
allocation  due  to  a  shortag*  of  matching  funds,  th*  Bureau  of 
Justice  Assistance  is  authorized  to  award  the  balanc*  directly  to 
local  jurisdictions  within  that  state  based  on  demonstrated  need. 

Sections  106  and  107  would  effectively  abolish  the  current 
system  of  allocating  federal  justice  assistance  funding  to  local 
jurisdictions  on  the  basis  of  actual  need  and  enforcement 
priorities  pursuant  to  a  statewida  planning  process.  It  would 
substitute  an  entitlement  system  in  which  allocstion  would 
generally  be  based  on  the  level  of  criminal  justice  expenditures 
in  the  various  localities  in  a  state.  Th*  Department  of  Justice 
strongly  opposes  enactment  of  these  provisions. 

winning  the  war  on  drugs  and  crime  requires  coordinated 
national  and  statewide  enforcement  strategies  and  programs. 
Sections  106  and  107,  however,  would  grossly  fragment  th* 
statutorily  mandated  statewide  strategies  by  effectively 
requiring  direct  entitlement  funding  of  local  governments,  based 
on  the  amount  of  their  criminal  justice  expenditures,  regardless 
of  actual  need.  The  Department's  monitoring  of  the  current 
program  does  not  show  any  significant  dysfunctions,  either  in 
terms  of  effective  allocation  of  resources  within  the  states  or 
in  terms  of  the  efficiency  with  which  states  award  subgrants  to 
local  jurisdictions.  In  contrast,  ths  alternative  proposed  in 
sections  106  and  107  would  result  in  gross  sisallocations  of 
resources,  denying  needed  federal  assistance  to  some 
jurisdictions  with  serious  enforcement  problems,  while  providing 
a  windfall  to  others  that  do  not  warrant  favored  treatment  under 
any  rational  criterion  of  allocation.  The  revenues  avsllsbls  to 
s  local  jurisdiction  for  expsnditure  on  criminal  justice 
requirements  hsvs  no  necessary  rslationship  to  its  actual  need 
for  supplementary  federal  sssistanca. 

Among  the  most  damaging  effects  of  ths  proposed  change  would 
be  the  impact  on  multijurlsdictlonal  task  forces,  which  now 
account  for  nearly  one*-half  of  formula  grant  sxpenditurss,  and  on 
smaller  and  rural  jurisdictions.  Crime  and  drugs  ara  not 
contained  within  jurisdictional  boundarias,  and  tha  hundrada  of 
multi jurisdictional  task  forces  that  cast  a  large  net.  Including 
metropolitan  areas  coordinating  with  smallar  and  rural  areas, 
have  often  proven  to  be  of  critical  value  to  affactiva  law 
enforcement.  Tha  proposed  entitlement  approach  would  jeopardiz* 
th*  atatewide  strategies  that  create  state  and  local  coordination 
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and  nultljurisdlctional  afrortB,  and  would  potantlally  raplac* 
than  with  locally  control lad  funds  focusing  drug  and  crim 
control  efforts  only  within  the  jurisdictional  beundarias  of  the 
recipient. 

Finally,  wa  note  that  the  system  proposed  in  sections  106 
and  107  would  be  far  more  costly  and  burdensone  to  adninlster 
than  the  current  system,  and  could  adversely  affect  the  flow  of 
funds  to  state  and  local  jurisdictions  because  of  delays  entailed 
in  obtaining  the  data  needed  to  carry  out  the  proposed 
entitlement  formula.  The  Bureau  of  census  has  estimated  a 
biennial  infomation>gathering  cost  of  $3  million,  with  an 
initial  delivery  date  of  1992  (approximately  1$  months  from  now). 
Konitoring  this  entitlement  program  could  also  vastly  increase 
administrative  costs.  Our  initial  estimate  indicates  that  the 
combined  administrative  budget  of  the  Bureau  of  Justice 
Assistance  and  the  Office  of  the  Comptroller  of  the  Office  of 
Justice  Progreims  could  increase  from  approximately  $7.7  million 
to  approximately  $24  million  as  a  result. 

Section  106  would  encourage  states  to  adopt  a  driver's 
license  revocation  sanction  for  drug  offenders  by  providing  for  a 
re-allocation  of  101  of  formula  grant  funding  from  states  that  do 
not  have  such  a  sanction  to  those  that  do.  The  Department  of 
Justice  favors  the  utilization  of  this  sanction  for  drug 
offenses.  In  most  contexts,  we  do  not  favor  Inducing  states  to 
adopt  such  reforms  by  withdrawing  or  reducing  justice  assistance 
funding.  However,  section  108  includes  a  proviso  that  enables 
states  to  *opt  out,*  if  they  do  not  wish  to  have  it  apply,  by  the 
enactment  of  legislation.  In  light  of  this  feature  of  the 
proposal,  the  Department  of  Justice  has  no  objection  to  its 
enactment. 

Section  109  would  amend  the  *court  effectiveness*  objective 
in  the  list  of  purposes  for  justice  assistance  funding  to  include 
expansion  of  *prosecutorlal,  defender,  and  judicial  resources.* 
This  objective,  as  currently  formulated,  was  established  to 
develop  innovative  methods  to  handle  the  court  activity  due  to 
increases  in  drug  arrests  and  prosecutions.  The  Department  of 
Justice  opposes  funding  discretionary  programs  that  would  provide 
legal  representation  for  indigent  criminal  defendants.  The 
Bureau  of  Justice  Assistance  also  discourages  states  from 
utilizing  federal  formula  grant  funds  for  this  purpose.  Funding 
public  defenders  would  be  contrary  to  the  primary  focus  of  the 
Edward  Byrne  Memorial  State  and  Local  Law  Enforcement  Assistance 
Programs.  This  focus  is  to  promote  innovative  drug  control 
projects,  rather  than  to  supplant  state  and  local  resources  in 
covering  the  routine  costs  of  running  a  criminal  justice  system, 
including  previson  of  defense  services.  The  Department  of 
Justice  accordingly  opposes  the  enactment  of  section  109. 
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ZZ.  Fedaral  Death  Panaltv 

Tha  death  penalty  prepeaal  in  Title  IZ  of  H.R.  5269  is 
wholly  inadequate  and  regreeeivei  It  doea  not  include  nuneroue 
offeneee  that  are  already  capital  crinae  under  currant  federal 
law.  Including  aggravated  killings  in  violation  of  18  U.S.C.  34, 
IIS,  844,  1111,  1716,  1993,  2113.  The  deficienciea  are  truly 
atrlklng  in  comparison  with  the  death  penalty  authorizations  of 
tha  Adnlniatration'e  legislation  and  Title  VZ  of  H.R.  5055.  For 
example,  H.R.  5269  would  not  authorize  the  death  penalty  in  the 
following  caaaa,  which  would  bo  capital  crinae  under  H.R.  5055: 

—  Murdering  hundreds  of  people  by  planting  a  bomb  in  a  plane, 
a  train,  a  bus,  or  a  federal  building  {IS  U.S.C.  34,  B44,  1992). 

—  Murdering  civil  rights  lawyers  or  personnel  of  civil  rights 
organizations  by  sending  then  bombs  through  the  mail  (18  U.S.C. 
1716} . 

Murdering  members  of  the  families  of  federal  officials  for 
purposes  of  Intimidation  or  retaliation  (18  U.S.C.  115),  such  as 
a  retaliatory  killing  of  a  spouse  or  child  of  an  FBI  agent,  a 
federal  judge,  or  a  Member  of  Congress. 

—  Murders  of  non>officlal  participants  in  federal  proceedings 
for  purposes  of  obstruction  of  justice  or  retaliation  -- 
including  witnesses,  victims,  and  jurors  --  unless  the  victim 
happens  to  be  in  the  Witness  Protection  Program  (18  U.S.C.  1503, 
1512-13) . 

—  Murders  in  the  course  of  bank  robberies  (18  U.S.C.  2113). 

—  Murders  by  federal  prisoners  serving  life  terms  (proposed  is 
U.S.C.  1118  in  H.R.  5055). 

—  Murder  for  hire  or  in  aid  of  racketeering,  except  in 
contract  killing  cases  involving  interstate  travel  (18  U.S.C. 
1958-59) . 

—  Murder  in  furtherance  of  genocide  (18  U.S.C.  1091). 

H.R.  5269  also  jdges_ not  authorize  capital  punishment  for  the 
most  aggravated  drug  offenders  and  offenses,  including  the 
leaders  of  the  largest  drug  cartels  and  trafficking  enterprises, 
drug  kingpins  who  attempt  to  murder  witnesses,  jurors,  or  public 
officers  to  obstruct  justice,  and  ether  drug  offenders  who  cause 
death  Intentionally  or  through  aggravated  recklessness.  The 
death  penalty  would  be  authorized  in  such  cases  under  proposed  18 
U.S.C.  3S91(3)-(5)  in  H.R.  5055. 

Beyond  these  deficiencies  in  coverage  of  offenses,  H.R.  5269 
generally  permits  capital  punishment  only  for  'intentionally* 
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causing  daath.  This  rajects  thm  principle  that  a  nurdar 
conviction  ba  based  on,  and  tha  death  penalty  imposed  for, 
highly  aggravated  reckless  conduct.  This  is  a  basic  departure 
from  prior  federal  death  penalty  lav  and  the  general  pattern  of 
state  death  penalty  lavs. 

Most  existing  federal  death  penalty  statutes  do  not  require 
an  intent  to  cause  death.  For  example,  the  general  federal 
murder  statute,  18  U.8.C.  1111,  defines  murder  as  killing  with 
malice  aforethought,  which  does  not  require  a  subjective  Intent 
to  kill,  but  may  be  satisfied  by  highly  reckless  conduct. 

United  States  v.  Shav.  701  F.2d  367,  3§2  n.  20  (5th  Clr.  1983). 
Capital  (first  degree)  murder  under  that  statute  is  also  not 
limited  to  intentional  killings,  but  includes  any  murder 
committed  in  the  course  of  other  highly  dangerous  crimes,  such  as 
arson,  escape,  Kidnapping,  burglary,  or  robbery. 

As  Justice  Connor  wrote  for  the  Supreme  Court  in  Tison  v. 
Arizona.  481  U.S,  137,  157  (19S7),  ^reckless  Indifference  to  the 
value  of  human  life  may  be  every  bit  as  shocking  to  the  moral 
sense  as  'intent  to  kill."  The  bank  robber  who  sprays  bullets 
into  a  crowd  to  make  his  escape  or  the  terrorist  who  bombs  an 
occupied  federal  building  may  not  intend  to  kill,  but  both  have 
demonstrated  a  callous  indifference  to  the  lives  of  others  that 
American  lav  has  traditionally  considered  punishable  as  capital 
murder  when  death  results  from  such  conduct.  H.R,  5269  would 
overturn  this  traditional  conception  of  capital  murder  by  not 
even  allowing  the  jury  to  consider  the  death  penalty  in  murder 
cases  involving  aggravated  recklessness.  It  would  require  the 
government  to  disprove  disci aimers  of  intent  to  cause  death 
beyond  a  reasonable  doubt,  even  where  the  offender's  culpability 
is  great  enough  to  warrant  consideration  of  capital  punishment  in 
the  absence  of  a  specific  Intent  to  kill. 

In  addition.  Title  II  contains  a  new  chapter  for  the 
criminal  code  (proposed  chapter  228)  that  sets  out  death  penalty 
procedures  that  are  unsound. 

One  remarkable  provision  of  this  procedural  chapter  would 
bar  Imposition  of  the  death  penalty  unless  at  least  iifp 
aggravating  factors  are  found,  even  in  a  case  where  there  are  no 
mitigating  factors  whatsoever,  or  a  single  aggravating  factor 
clearly  outweighs  any  mitigating  factors.  This  would,  for 
example,  preclude  capital  punishment  In  a  wholly  unmitigated  case 
on  the  basis  of  the  following  individual  aggravating  factors 
which  are  included  in  the  proposed  chapter: 

--  The  defendant  had  a  previous  murder  conviction. 

--  The  defendant  was  already  serving  a  sentence  of  life 

imprisonment  for  earlier  offenses. 
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•-  Th«  defendant  connitted  the  nurder  for  hire. 

—  The  murder  Involved  torture  of  the  victim. 

The  proposed  procedures  also  do  not  include  an  important 
aggravating  factor  in  H.R.  5053  that  covers  cases  involving 
murders  of  federal  officials  and  officers.  HeneSf  for  example, 
there  could  be  no  death  penalty  in  an  unmitigated  case  in  which 
the  defendant  assassinated  the  President  of  the  United  States, 
assassinated  a  Justice  of  the  Supreme  Court,  or  murdered  a 
federal  law  enforcement  officer,  unless  some  other  aggravating 
factor  listed  in  the  proposal  was  also  found  to  bo  present. 

The  procedural  chapter  in  H.R.  5269  includes  many  other 
provisions  that  are  unsound.  For  example,  a  mitigating  factor 
would  be  established  if  'any  member  of  the  jury  finds  the 
existence  of  (the  factor]  supported  by  any  evidence'  (emphasis 
added) ,  even  if  the  government  provided  overwhelming  evidence  to 
the  contrary  and  every  member  of  the  jury  was  persuaded  that  the 
factor  did  not  exist.  In  contrast,  the  Supreme  Court's  decisions 
indicate  that  requiring  proof  of  mitigating  factors  by  a 
preponderance  of  the  evidence  comports  with  constitutional 
requirements,  Walton  v.  Arizona.  58  U.S.L.H.  4992, ' 4994-95 

(1990) . 

Under  other  provisions  of  the  proposed  procedural  chapter, 
the  jury  would  be  barred  from  considering  a  non-statutory 
aggravating  factor  unless  the  trial  judge  felt  that  the  factor 
justified  the  imposition  of  the  death  penalty  on  the  particular 
defendant  as  opposed  to  others.  The  search-and-selzure 
exclusionary  rule  would  be  extended  to  death  penalty  sentencing 
proceedings.  Nevr  restrictions  on  capital  punishment  relating  to 
the  defendant's  mental  status  would  te  imposed,  which  depart  from 
settled  legal  standards  concerning  insanity  and  incompetence.  On 
review,  both  the  courts  of  appeals  and  the  Supreme  Court  would  be 
required  to  review  the  proportionality  of  the  sentence  in 
relation  to  sentences  'given  other  similarly  situated  Federal 
defendants  in  similar  cases  on  a  national  basis,*  although  the 
Supreme  Court  held  in  Pulley  v.  Harris.  465  U.S.  37  (1984),  that 
this  type  of  review  is  not  constitutionally  required. 


III.  Anabolic  Steroids 

This  Title  would  make  anabolic  steroids  a  schedule  III 
controlled  substance,  provide  criminal  penalties  for  coaches  or 
others  who  endeavor  to  persuade  or  Induce  athletes  to  take 
anabolic  steroids,  control  further  the  trafficking  in  human 
growth  hormones,  and  establish  an  interagency  coordinating 
council  on  steroids  abuse.  Much  of  this  proposal  is 
substantially  the  same  as  that  contained  in  H.R.  4658. 
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Tha  viaws  ot  tha  Dapartmant  ot  Juatiea  on  H>It.  4658  war# 
explained  at  length  in  a  atatamant  subnittad  to  tha  Subcoaaittaa 
on  Crlma  by  Deputy  Asaiatant  Attorney  General  Laalla  Southwick  on 
Hay  17  of  this  year.  Aa  noted  in  that  atatanant,  tha  iaauaa 
presented  by  tha  control  of  steroids  are  conplax,  and  wa  ballava 
that  it  would  be  prenatura  to  enact  new  legislation  pending  the 
report  of  the  interagency  Task  Force  on  Anabolic  Steroids. 
Recommendations  should  be  forthcoming  from  the  Task  Force  within 
three  months. 

The  particular  proposal  in  this  bill  also  involves  a  number 
of  problema  and  inadequacies  in  formulation.  For  example,  the 
bill  would  create  an  offense  covering  physical  trainers  and 
advisers  who  "endeavor  to  persuade  or  induce*  persons  in  their 
charge  to  use  steroids.  The  "endeavor*  language  in  this 
provision  Is  unnecessary'  because  attempts  to  violate  the 
Controlled  Substances  Act  are  already  unlawful  under  21  U.S.C. 

S46.  Substantively,  tha  scope  of  the  provision  -•  restricted  to 
steroids  is  unduly  limited.  It  is  equally  aarioua  for  persons 
in  positibns  of  authority  to  indues  thosa  undsr  thsir  control  to 
use  other  controlled  substances,  but  there  is  no  sxistlng  offense 
that  is  defined  in  terns  of  inducing  or  persuading  others  to  use 
drugs.  Hence,  if  the  creation  of  such  an  of  fens#  is 
contemplated,  it  would  more  sensibly  be  formulated  as  a  separate 
provision  of  the  Controlled  Substances  Act  that  applies  to  all 
types  of  controlled  substances. 

The  bill's  approach  of  generally  making  anabolic  steroids 
(under  a  broadly  worded  definition)  Schedule  111  controlled 
substances  is  unlike  the  normal  scheduling  process  under  the 
Controlled  Substances  Act.  The  Act  now  subjects  a  Schedule  ill 
substance  to  its  strict  controls  only  if  it  is  specifically 
listed  (generally  by  chemical  designation)  in  the  pertinent 
schedule  in  regulations  promulgated  by  the  Drug  Enforcement 
Administration  and  the  Department.  In  contrast,  H.R.  5269 
generally  covers  substances  meeting  its  generic  definition  of 
anabolic  steroids,  including  those  that  do  not  appear  in  its 
proposed  statutory  list,  and  does  not  give  DEA  any  new  authority 
to  add  substances  it  finds  to  bs  anabolic  stsroids  to  Schedule 
III.  Moreover,  the  existing  scheduling  authority  under  21  D.s.c. 
812  does  not  appear  to  be  applicable  to  steroids.  Hence,  there 
may  be  no  adequate  means  of  providing  notice  to  manufacturers  and 
other  affected  persons  of  what  chemicals  will  bs  regarded  as 
controlled  steroids  —  outside  of  the  non-exhaustive  list  in  the 
bill  —  and  difficulties  for  enforcement  could  arise  from  the 
need  to  litigate  the  coverage  of  particular  chemicals  under  a 
broadly  worded  definition. 

The  general  definition  of  "anabolic  steroids*  in  the 
proposal  is  also  seriously  deficient.  The  definition,  as 
currently  formulated,  includes  any  drug  or  hormonal  substance 
(other  than  estr^ens,  pregestina,  and  corticosteroids)  that  is 
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chttmically  and  pharmacologically  ralatad  to  tastoatarona  and  that 
promotas  muacla  growth.  Tha  ragulrament  of  a  'pharmacological* 
relationship  to  tastoatarona  would  present  serious  problems  of 
proof  for  tha  government  and  should  ba  delated. 

Tha  definition  is  also  deficient  in  falling  to  include 
counterfeit  substances.  Counterfeit  anabolic  sterohUs,  which 
often  are  made  with  no  active  ingredient,  are  a  significant 
enforcement  problem  on  the  blacX  market  and  are  directed  at  the 
younger  and  less  experienced  user.  The  definition  should  ba 
amended  to  taka  account  of  this  problem.  This  could  be  done  in 
substantially  the  manner  proposed  in  tha  version  of  this  proposal 
passed  by  the  Senate  as  Title  XXXVI  of  S.  1970.  Specifically, 

*or  purports  to  promote  muscle  growth*  should  be  added  after 
'promotes  muscle  growth*  in  the  definition,  and  a  subparagraph 
(B)  should  be  added  to  the  definition  as  follows:  *(B)  any 
substance  which  is  purported,  represented  or  labeled  as  being  or 
containing  any  amount  of  any  drug  described  in  subparagraph  (A}.* 

The  provision  in  the  bill  for  a  statutory  Interagency 
Coordinating  Council  appears  to  be  modeled  in  large  measure  on 
the  existing  administrative  Task  Force.  The  function  of  the 
proposed  Council  —  developing  a  strategy  for  dealing  with 
Improper  use  and  abuse  of  steroids  —  is  also  similar  to  the 
function  of  the  existing  Task  Force,  The  addition  of  this 
provision  to  the  proposal  reflects  a  sound  recognition  that  there 
is  need  for  further  study  of  this  complex  and  important  Issue, 
and  reinforces  our  position  that  hasty  legislative  fixes  should 
not  be  attempted  in  advance  of  such  study. 

The  formulation  of  the  Interagency  Coordinating  Council 
provision  also  raises  some  concerns,  it  calls  for  representation 
by  the  Drug  Enforcement  Administration,  rather  than  the 
Department  of  Justice.  This  would  apparently  preclude  direct 
participation  by  the  Civil  Division,  although  the  Civil  Division 
has  taken  the  lead  in  steroids  enforcement,  and  both  OEA  and  the 
Civil  Division  participate  in  the  current  administrative  task 
force.  The  provision  also  arbitrarily  excludes  the  Customs 
Service  and  the  U.S.  Postal  Service  from  representation  on  the 
Council.  The  governmental  members  of  the  Coordinating  Council 
would  be  appointed  by  the  Secretary  of  Health  and  Human  Services, 
but  it  would  be  preferable  in  an  interagency  body  of  this  type  to 
have  the  participating  Departments  appoint  their  own 
representatives . 


IV.  Asset  Forfeiture 

This  Title  contains  eleven  sections  relating  to  forfeiture. 
Sections  403,  405,  406,  and  407  are  substantially  identical  to 
Administration  proposals,  and  we  support  their  enactment. 
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H«  also  generally  support  section  401,  which  authorises 
quarterly  transfers  from  the  Special  Forfslturs  Fund.  This  Is 
similar  to  the  proposal  in  Subtitle  A  of  Title  VXI  of  the 
Administration's  proposed  Kational  Drug  Control  Strategy 
Implementation  Act  of  1990.  However,  the  words  "and  on  a 
quarterly  pro  rata  basis*  should  be  delated  In  the  amendnent 
because  a  requirement  of  transfers  pro  rata  assumes  a  certainty 
of  projected  income  to  the  Fund  that  does  not  exist.  Also,  *to 
meet  forfeiture  program  expenses*  should  be  substituted  for  *for 
asset-specific  expenses*  in  the  amendment.  He  would  be  pleased 
to  provide  interested  Members  of  Congress  with  further  technical 
assistance  in  the  formulation  of  this  proposal. 

Section  402  would  effectively  bar  sharing  with  state  and 
local  law  enforcement  agencies  of  forfeited  assets,  whers  ths 
forfeiture  ie  based  on  information  developed  through  etate  or 
local  investigation,  unless  state  law  authorizes  the  sane  uses  of 
forfeited  assets  as  federal  law.  This  provision  would  damage 
federal -state  cooperation  in  law  enforcement  and  could  seriously 
impair  ona  of  the  most  effective  legel  tools  against  drug 
trafficking.  It  jeopardizes  a  program  that  has  provided  over 
S4S0  million  in  forfeited  cash  and  property  to  state  and  local 
police  agencies  throughout  the  nation.  Deputy  Attorney  Ceneral 
Hilliam  P.  Barr  sent  a  letter  to  the  Membere  of  the  House  of 
Representatives,  dated  July  26,  1990,  detailing  the  disbursemente 
under  this  program  and  the  Justice  Department's  opposition  to 
section  402. 

Currently,  state  and  local  police  agencies  can  advise 
federal  authorities  of  assets  that  may  be  subject  to  federal 
forfeiture,  and  they  can  reap  the  benefits  of  providing  such 
information  through  sharing  in  the.proceeds  of  any  resulting 
forfeiture.  If  such  sharing  is  foreclosed,  there  is  relatively 
little  incentive  for  conducting  investigations  directed  to 
discovering  federally  forfeitable  assets,  or  for  advising  federal 
authorities  of  the  existence  of  such  assets.  Thus,  the  principal 
beneficiaries  of  the  change  proposed  in  section  402  would  be  the 
drug  traffickers  and  other  criminals  whoss  assets  ars  subject  to 
federal  forfeiture  and  sharing  with  stats  and  local  law 
enforcement  agencies  under  current  law.  Ths  Department  of 
Justice  strongly  opposes  enactment  of  this  misguided  proposal. 

Section  404  amends  ths  civil  forfeiture  provisions  of  ths 
Controlled  Substances  Act  to  provide  for  the  seizure  and 
forfeiture  of  'moneys*  in  the  manner  authorized  for  conveyances 
in  19  U.S.C.  1607.  The  objective  of  this  section  has  already 
been  accomplished  through  Congress's  recent  amendnent  of  19 
U.S.C.  1607  in  section  122  of  Public  Law  101-382.  As  amended,  19 
U.S.C.  1607  explicitly  authorizes  edminlstrativs  forfeiture  of 
monetary  instruments  without  limitation  of  amount. 
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In  li«u  of  section  40t  of  K.R.  5269,  Congross  should  onset 
the  Dopsrtnont^a  proposal  for  onlargenont  of  the  authority  to 
Mke  awards  for  Information  loading  to  forfolturos,  which  appaars  , 
in  soctlon  1012  of  H.R.  5055.  The  Departnent'a  proposal  would 
authorizo  awards  for  information  or  asaistanca  loading  to  *a 
civil  or  criminal  forfeiture  under  any  law  enforced  or 
administered  by  the  Department  of  Justice.*  The  more  limited 
provision  in  section  408  would  be  an  improvement  over  current 
law,  but  it  would  not  allow  payment  of  awards  for  information 
leading  to  forfeitures  under  the  child  pornography,  obscenity, 
and  gambling  statutes,  among  others,  and  would  prevent  payment  of 
awards  for  newly  created  offenses  with  civil  or  criminal 
forfeiture  provisions. 

Section  409  requires,  in  relation  to  the  Asset  Forfeiture 
Fund,  an  annual  report  to  Congress  containing  audited  financial 
statements  in  the  form  prescribed  by  the  Comptroller  General. 

The  Department  of  Justice  agrees  that  production  of  audited 
financial  statements  is  desirable  in  this  srsa,  and  we  are  moving 
forward  administratively  with  the  definition  and  production  of 
informative  financial  stateiaants  on  the  Fund.  He  do  not  agree, 
however,  that  legislation  is  either  necesaary  or  desirable  in 
order  to  achieve  that  end,  and  we  strongly  oppose  legislation 
giving  the  General  Accounting  Office  authority  to  direct  the  form 
and  content  of  our  financial  statements.  Conformity  to  GAO 
requirements  could  potentially  entail  the  Inveatoent  of  millions 
of  dollars  and  significant  modification  of  existing  operational 
procedures.  Moreover,  granting  such  authority  to  an  official  of 
Congress  to  direct  officials  of  the  Executive  Branch  could  pose 
constitutional  problems.  See  generally  Bowsher  v.  Svnar.  478 
tl.S.  714  (1986).  This  section  should  therefore  be  deleted. 

The  language  of  section  409,  taken  In  context,  would  also 
require  a  report  within  4  months  of  the  end  of  the  fiscal  year. 

Since  financial  accounts  are  not  even  closed  until  November,  this 
leaves  only  two  months  to  conduct  a  financial  audit.  This 
requirement  is  simply  impractical. 

Section  410  would  amend  the  Controlled  Substances  Act  to 
provide  for  civil  forfeiture  of  drug  paraphernalia  'as  defined  in 
section  1622  of  the  Hail  Order  Drug  Paraphernalia  Act.'  Title  IX 
of  H.R.  5269  would  somewhat  inconsistently  repeal  the  same  Act 
and  reenact  it  as  part  of  the  Controlled  Substances  Act. 

Independent  of  its  relationship  to  Title  IX,  the  formulation  of 
section  410  is  Inadequate  because  it  would  not  extend  civil 
forfeiture  authority  to  the  Customs  Service.  This  issue  is  more 
fully  discussed  in  connection  with  Title  IX. 

Section  411  amends  the  Controlled  Substances  Act  to 
authorize  civil  forfeiture  of  firearms  involved  In  crlnlnsl  drug 
activities.  This  section  is  an  improvement  ever  more  restrictive 
standards  concerning  forfeiture  of  firearms  undsr  the  general 
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provision  of  18  U.S.c.  924(d) (i).  and  ths  Departmsnt  of  Justies 
supports  its  snaetnsnt. 


V.  Computsr  Crlwa 

Thia  Title  is  evidently  meant  to  provide  more  effective 
protection  against  computer  'viruses.'*  It  prohibits  reclclessly 
accessing  a  Federal  interest  computer  without  authorization  and 
by  means  of  such  conduct  altering,  damaging,  or  destroying 
information.  Ne  agree  with  the  objective  of  this  provision,  but 
its  formulation  is  Inadequate.  The  proper  focus  of  a  new 
provision  should  not  be  on  reckless  access,  but  rather  on 
recklessly  causing  damage  to  a  computer  system  or  the  information 
it  contains.  This  is,  in  fact,  the  approach  taken  in  the 
proposed  'Computer  Security  Improvements  Act  of  1990,'  which  the 
Depsrtment  of  Justice  transmitted  to  Congress  on  June  22,  1990. 
Moreover,  lack  of  coveraga  of  reckless  damage  by  means  of 
computer  viruses  is  only  one  of  many  deficiencies  in  current 
computer  crimes  law  that  are  addressed  in  ths  Department's 
proposal.  Accordingly,  we  recommend  that  Congress  consider  the 
Department's  comprehensive  computer  crimes  bill  in  lieu  of  ths 
limited  provision  in  Title  V  of  H.R.  5269. 


VI,  Law  Enforcement  Scholarships' and  Recruitment  Uncentives 

This  title  would  establish,  at  a  cost  of  $30  million 
annually,  a  program  of  scholarships  for  law  enforcement  officers 
and  part-time  employment  for  students  who  are  interested  in  a 
career  in  law  enforcement.  The  program  would  be  administered  by 
the  Bureau  of  Justice  Assistance,  and  would  be  subject  to  a  508 
matching  funds  requirement.  The  scholarship  program  would 
receive  75%  of  the  federal  funding  and  the  employment  program 
would  receive  25%  of  the  federal  funding  under  the  Title.  The 
scholarship  program  would  provide  one-year  scholarships  to 
officers  with  at  least  two  years  of  service.  Officers  receiving 
scholarships  would  generally  be  required  to  continue  to  work  in  a 
law  enforcement  position  for  a  period  of  one  month  per  credit 
hour.  The  employment  progrem  would  provide  part-time  and  summer 
employment  in  law  enforcement  agencies  for  students  in 
institutions  of  higher  education  who  are  interested  In  law 
enforcement  careers. 

Currently,  states  may  apply  BJA  block  grant  funding  to  law 
enforcement  training  and  career  development,  and  general  federal 
student  loan  and  grant  programs  are  available  to  persons  involved 
or  interested  in  lav  enforcement,  as  in  other  areas.  The  BJA 
funding  program  has  grown  sevenfold  in  recent  years,  from  $70 
million  in  1988  to  $492  million  proposed  for  1991.  Moreover,  any 
value  of  this  type  of  program  in  Increasing  ths  number  of  law 
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•nforc«n«nt  officer*  i*  purely  •peculetWe.  He  accordingly 
oppoe*  establiahing  a  apecial  prograa  a*  propoaed  in  Title  VI. 

with  respect  to  section  607,  we  object  to  the  preferential 
award  of  scholarships  and  employment  on  the  basis  of  race, 
ethnicity,  and  gender.  If  Congress  desires  to  aid  the  socially, 
educationally,  or  economically  disadvantaged,  that  objective 
should  be  accomplished  through  the  us*  of  non-raeial  criteria. 

Koreover,  the  proposed  preference  might  be  deemed 
constitutionally  suspect.  Achieving  proportional  representation 
by  race,  solely  for  its  own  sake,  is  not  a  constitutionally 
permissible  objective.  £££,  e.q. .  University  of  California 
Baklce.  438  U.S.  265,  307  (1978)  {Powell,  J.)  (th*  desire  for 
proportional  representation  by  race  In  a  profession  or  school, 
standing  alone,  is  'dlecrlmlnation  for  its  own  sake*  and 
prohibited  by  the  Constitution).  A  bare  statistical  disparity 
between  the  percentage  of  a  minority  group  in  a  police  force  and 
its  percentage  in  the  general  employnent-ellgibl*  population 
ordinarily  stems  from  many  interacting  causes,  and  is  not 
probative  of  discrlmlnationi  *(i]t  is  completely  unrealistic  to 
assume  that  unlawful  discrimination  is  the  sole  cause  of  people 
failing  to  gravitate  to  jobs  and  employers  in  accord  with  th* 
laws  of  chance.*  Watson  v.  Fort  Worth  Bank  and  Trust.  487  U.S. 
977,  993  (1988)  (plurality  op.).  The  Supreme  Court's  recent 
decision  in  Metro  Broadcastino.  Ine.  v.  Federal  Communications 
Comni'n.  110  S.Ct.  2997  (1990),  is  fully  consistent  with  this 
analysis,  while  recognizing  that  Congress  in  limited 
circumstances  could  employ  race-conscious  classifications  that 
were  substantially  related  to  *iinportant*  governmental 
objectives,  the  Court  was  careful  also  to  emphasize,  among  other 
things,  that  Congress  should  first  explore  nonraelal 
alternatives,  before  resorting  to  racial  preferences.  Id.  at 
3019;  see  also  id.  at  3019-25. 

With  respect  to  section  608(b)(2),  a  physician's  affidavit 
should  not  necessarily  be  regarded  as  conclusive  proof  of 
disability,  and  a  person  disabled  from  law  enforcement  work 
should  not  necessarily  be  relieved  of  the  obligation  of  repayment 
if  ha  obtains  other  employment  or  otherwise  has  the  financial 
rasources  to  make  repayment. 

Section  609,  which  provides  for  parallel  reporting  by  the 
Director  of  BJA  to  the  Attorney  General,  the  President,  the 
Speaker  of  the  House  of  Representatives,  and  the  President  pro 
tempore  of  the  Senate,  could  be  construed  to  Interfere  with  th* 
President's  constitutional  authority  to  supervise  subordinates  if 
interpreted  to  preclude  presidential  review  of  the  Director's 
report  before  it  is  transmitted  to  Congress.  Ths  words  *th* 
Attorney  General,  the  President,*  should  therefore  be  deleted. 
Section  609(4),  which  would  require  th*  Director  to  'sake 
recommendations  for  changes*  in  ths  program,  could  ba  read  to 
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interfer*  with  Proslddnt'9  constitutional  authority  to  submit 
only  such  legislation  as  he  deems  necessary  and  appropriate.  It 
should  not  be  understood  as  requiring  the  submission  of 
legislation  unless  the  Executive  concludes  that  such  BUbsission 
is  warranted. 


VII.  Firearms  Provisions 

This  title  contains  firearms  amendments  that  are  largely 
based  on  provisions  of  Title  X  of  the  President' e  violent  crime 
bill  (H-R.  2709).  Sections  701-04  are  substantially  identical  to 
the  corresponding  provisions  in  the  Presid^^nt's  proposal,  and  the 
Department  of  Justice  supports  their  enactment. 

Sections  70S,  banning  domestic  assembly  of  semiautomatic 
rifles  and  shotguns  that  are  barred  from  importation,  differs 
from  the  President's  proposal  in  failing  to  exclude  from  the  ban 
weapons  that  are  already  being  assembled  on  a  specified  date,  and 
in  failing  to  exclude  veapons  assembled  for  exportation.  The 
failure  to  exclude  weapons  intended  for  export  would  mean,  for 
example,  that  such  weapons  could  not  be  domestically  assembled 
for  sale  to  foreign  governments  for  lav  enforcement  use.  This 
would  taXe  American  manufacturers  out  of  the  legitimate 
international  market  for  such  weapons.  Vs  therefore  recommend 
enactment  of  our  original  formulation  of  this  proposal  in  lieu  of 
section  705. 

Section  706  would  authorize  up  to  two  years  of  imprisonment 
for  unlawful  possession  of  firearms  in  federal  court  facilities, 
in  comparison  with  the  general  one-year  maximum  for  unlawful 
firearms  possession  In  federal  facilities  under  current  law. 
Section  707  would  provide  a  mandatory  minimum  penalty  of  ten 
years  of  imprisonment  for  using  a  short-barreled  rifle  or  shotgun 
In  a  drug  trafficking  crime  or  crime  of  violence  (in  comparison 
with  five  years  under  current  law),  and  would  equate  the 
mandatory' penalty  for  using  a  destructive  device  in  such  a  crime 
to  the  penalty  for  using  a  machine  gun  or  silenced  weapon  (thirty 
years).  The  Department  of  Justice  supports  these  provisions. 

Overall,  however,  we  regard  the  amendments  proposed  in  Title 
VII  as  seriously  deficient.  They  omit  the  vast  majority  of  the 
firearms  amendments  proposed  In  Title  I  of  the  President's 
violent  crime  bill.  The  omitted  provisions  include  many 
important  proposals  including,  for  example,  treating  serious  drug 
offenses  by  juveniles  as  predicate  offenses  for  the  Armed  Career 
Criminal  Act,  strengthening  the  disqualification  of  violent 
firearms  offenders  and  serious  drug  offenders  from  firearms 
ownership,  permitting  consideration  of  pretrial  detention  in 
relation  to  certain  highly  dangerous  firearms  and  explosives 
offenses,  establishing  a  ten -year  mandatory  minimum  sentence  for 
using  a  semiautomatic  firearm  in  connection  with  a  violent  crime 
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or  drug  trafficking  crlma,  anaetlng  naw  fedaral  offanaa* 
punlahabla  by  up  to  ten  years  of  iapriaonnent  for  ataaling 
firaams  or  smuggling  firaams  in  furtherance  of  violent  crimes 
or  drug  crimes,  extending  disqualification  from  firearms 
ownership  to  persons  convicted  of  violent  or  serious  drug 
misdemeanors,  mandatory  revocation  of  supervised  release  for 
persons  who  possess  firearms  in  violation  of  release  conditions, 
and  increased  penalties  for  making  false  statements  in  connection 
with  firearms  purchases.  H.R.  S269  also  does  not  Include  the 
proposal  in  Title  III  of  the  President's  violent  crime  bill  for  a 
general  ban  on  large  capacity  gun  clips  and  magazines. 

We  strongly  recommend  enactment  of  the  full  range  of 
firearms  proposals  in  Titles  1  and  111  of  H.R.  2709  in  llsu  of 
the  fragmentary  proposal  in  Title  VII  of  H.R.  5269. 


VIII.  Chemical  Diversion  and  Trafficking 

This  Title  expands  the  statutory  list  of  precursor 
chemicals.  The  Department  of  Justice  opposes  this  proposal  as 
currently  formulated  because  it  does  not  provide  a  sound  or 
accurate  identification  of  chemicals  that  merit  inclusion  in  an 
expanded  list. 

D'lysergic  acid  is  a  Schedule  III  controlled  substance  and 
should  not  be  included  as  a  listed  precursor  chemical.  N- 
ethylephedrine  and  N-ethylpseudoephedrine  are  not  precursors  to 
controlled  substances  under  federal  law.  Hydriodlc  acid 
(misspelled  'hydriotic*  in  the  bill)  does  not  meet  the  definition 
of  a  precursor  and  is  more  correctly  listed  as  zn  essential 
chemical.  -If  methylamine  and  ethylamine  are  included,  their 
salts  should  also  be  included.  If  N-nethylephedrine  and  N- 
methylpseudoephedrine  are  included,  their  salts,  isomers,  and 
salts  of  isomers  should  also  be  included.  It  is  open  to  question 
whether  a  number  of  the  chemicals  listed  in  the  bill  are 
sufficiently  used  in  drug  production  to  warrant  inclusion,  and  a 
number  of  the  chemicals  in  the  bill  are  not  more  important  than 
other  chemicals  that  are  not  included. 


IX.  Drug  Paraphernalia 

This  Title  would  amend  the  drug  paraphernalia  statute  (21 
U.S.C.  857)  to  make  it  a  federal  offense  to  sell  or  offer  for 
sale  drug  paraphernalia.  It  also  makes  changes  In  the  language 
concerning  interstate  trafficking  in  paraphernalia  and  use  of  the 
malls  in  such  trafficking,  moves  the  drug  paraphernalia 
provisions  into  the  Controlled  Substances  Act,  and  authorizes  $s 
million  to  be  appropriated  annually  from  FY  1991  through  PY  1995 
for  the  Attorney  General  to  establish  task  forces  to  enforce  the 
revised  drug  paraphernalia  law. 
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Th«  Department  of  Justice  supports  strengthening  the  drug 
paraphernalia  provisions,  improveiiients  in  those  provielons  have 
been  proposed  as  Title  Ill  of  the  Admlnst  rat  Ion's  proposed 
National  Drug  control  strategy  implementation  Act  of  if 90 
(incorporated  as  Subtitle  B  of  Title  II  of  H.R.  5055) t  Including 
a  new  authorization  of  civil  forfeiture  of  drug  paraphernalia. 
However,  we  must  oppose  Title  IX  of  H.R.  5269  ae  it  is  currently 
formulated . 

Moving  the  drug  paraphernalia  provisions  into  the  Controlled 
Substances  Act  would  divest  the  Customs  Service  of  jurisdiction 
to  investigate  violations,  although  the  Customs  Service  has  taken 
the  lead  in  enforcement  of  these  provisions  under  current  law. 
This  would  polntlessly  terminate  the  Customs  Service  enforcement 
program  in  this  area  and  effectively  require  the  Department  of 
Justice  to  assume  exclusive  responsibility  for  such  enforcement. 

The  current  formulation  of  proposed  section  4ia(a)(2)  in 
Title  IX  of  H.R.  5269  includes  interstate  but  not  foreign 
commerce.  It  should  be  amended  to  read:  *to  use  the  mails  or 
any  facility  of  interstate  or  foreign  commerce  to  ship  or 
transport  drug  paraphernalia.' 

The  bill  also  does  not  include  significant  provisions  in  the 
Administration's  drug  paraphernalia  proposal  that  authorize  civil 
penalties  of  up  to  $100,000  and  injunctions  against  future 
violations. 


X.  U.9JJLi^.piMP.J[mp9rts 

This  Title  directs  that  the  Executive  Branch  carry  out  a 
review  of  the  e0"^20  rule  governing  the  importation  of  narcotics 
rav  materials.  A  review  encompassing  the  same  subjects  as  this 
proposal  was  carried  out  last  year  as  required  by  the  Anti-Drug 
.Abuse  Act  of  1986,  and  a  report  based  on  that  review  was 
submitted  to  Congress  on  Kay  18,  1989.  In  light  of  this  recent 
review,  we  see  no  need  for  another  review  at  this  tiire,  and  we 
oppose  enactment  of  this  proposal. 

Section  1001(cH4)  of  the  bill,  if  understood  to  require 
the  submission  of  legislation  by  the  President,  would  Interfere 
with  the  President's  constitutional  authority  to  submit  only  such 
legislation  as  he  deems  necessary  and  appropriate  to  Congress. 
However,  there  would  be  no  constitutional  infirmity  in  a 
hortatory  provision  requesting  the  submission  by  the  President  of 
any  legislation  he  considers  to  be  warranted. 
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XI,  Sentencing  for  MettifliPgtifltamlnt 

Section  1101  directs  the  Sentencing  Conunlasion  to  pronulgate 
or  amend  guidelines  to  provide  more  substantial  penal tiea  in 
met h amphetamine  cases  in  which  the  substance  Is  smokable  crystal 
amphetamine  ('ice*).  We  have  no  objection  to  this  proposal. 

Section  1102  would  create  an  'Interagency  Coordinating 
Council  on  the  Abuse  of  Smokable  Crystal  Hethamphetaalne.' 

This  council  would  assess  the  movement  of  smokable  crystal 
methamphetamlna  and  develop  a  strategy  to  control  its  spread. 

The  Department  of  Justice  opposes  this  provision.  It  Is 
unnecessary  because  mechanisms  already  exist  to  accomplish  the 
purposes  of  the  Council.  The  Office  of  Kational  Drug  Control 
Policy  (OWDCP)  was  created  to  coordinate  anti*drug  efforts  and  to 
develop  a  comprehensive  national  Drug  Control  Strategy. 
Legislation  creating  special  bodies  to  deal  with  particular  drug 
problems  potentially  undermines  the  function  of  the  ONDCP  and 
works  counter  to  the  objective  of  a  comprehensive  national 
strategy. 

Existing  interagency  forums  at  the  federal  level  already 
provide  information  exchange  among  law  enforcement,  treatment, 
and  prevention  agencies.  There  are  also  offective  mechanisms  In 
place  for  sharing  intelligence  and  coordinating  enforcement 
efforts  at  all  levels  of  government  in  relation  to  'ice'  and 
other  drug  problems.  The  Law  Enforcement  Coordinating  Committees 
carry  out  this  function  at  the  district  level.  The  Executive 
Working  Group  for  Federal -State-Local  Prosecutorial  Relations 
composed  of  officials  of  the  Department  of  Justice,  state 
attorneys  general,  and  district  attorneys  --  provides  a  national 
forum  for  information  exchange  between  federal  prosecutors  and 
their  state  and  local  counterparts.  The  Justice  Department's 
Office  of  Liaison  Services  maintains  consistent  liaison  with 
state  attorneys  general  and  district  attorneys  throughout  the 
country. 

Moreover,  DEA  closely  monitors  the  trafficking  of 
znethamphetamlne,  including  the  appearance  of  the  drug  in  a 
crystallised  form  more  suitable  for  smoking.  Through  DBA's  state 
and  local  task  forces,  close  liaison  is  maintained  and 
information  regarding  illicit  drug  trends  is  regularly  exchanged. 
This  liaison  is  especially  active  in  California  regarding 
me thamphet amine . 


XIX.  Obstruct loa  of  Juatlee 

This  title  would  provide  more  adequate  penalties  for  extreme 
acts  of  criminal  violence  against  witnesses,  jurors,  and  court 
officers.  It  is  Identical  to  the  proposal  in  Subtitle  8  of  Title 
V  of  the  Administration's  proposed  National  Drug  Control  Strategy 
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Zmpl •manta t Ion  Act  of  1990,  which  has  baan  Incorpora tad  as 
Subtitle  c  of  Title  IX  of  H.R.  5099.  Tha  Dapartaant  of  Justice 
strongly  supports  enactment  of  this  proposal. 

We  would  note,  however,  that  the  value  of  this  proposal  is 
undermined  by  H.R.  5369 's  failure  to  authorlie  a  usable  federal 
death  penalty  with  adaguate  coverage  of  offenses.  In  the  context 
of  H.R.  5055,  the  death  penalty  would  be  available  for  murders  of 
witnesses,  jurors,  and  court  officers  in  violation  of  10  U.S.C. 
ISO),  1513,  or  1513,  through  these  provisions'  incorporation  by 
reference  of  the  penalties  under  the  federal  murder  statute  (18 
U.S.C.  1111).  In  contrast,  H.R.  9369  does  not  authories  the 
death  penalty  pursuant  to  18  U.S.C.  1111,  and  only  authorises  (In 
section  305)  the  death  penalty  for  intentional  )cil lings  of 
witnesses  in  the  Witness  Protection  Program.  Horeover,  since  the 
federal  death  penalty  proposal  in  Title  II  of  H.R.'  5369  is 
fundamentally  flawed,  for  reasons  discussed  above,  H.R.  9369 
would  not  actually  permit  the  use  of  the  death  penalty  for  the 
murders  of  witnesses,  jurors,  and  court  officers  in  federal 
proceedings. 


This  Title  is  derived,  with  some  amendment,  from  H.R.  4737. 
In  testimony  on  Hay  34  of  this  year  before  the  House  Judiciary 
Subcommittee  on  Courts,  Intellectual  Property,  and  the 
Administration  of  Justice,  Justice  Lewis  P.  Powell  observed  that 
support  for  H.R.  4737  'would  mean  support  for  increased  delay, 
piecemeal  litigation,  and  more  last  minute  appeals  ....  A 
vote  for  H.R.  4737  would  in  practical  effect  be  a  vote  to 
eliminate  capital  punishment  in  tha  United  states.' 

The  same  is  true  of  the  current  formulation  of  this 
proposal.  A  vote  for  Title  XIIZ  of  H.R.  5269  would  in  practical 
effect  be  a  vote  to  eliminate  capital  punishment  in  the  United 
States.  It  creates  an  extraordinary  array  of  burdensome  new 
requirements  and  unsound  procedural  rulas  that  would  make 
continued  state  use  of  the  death  penalty  untenable  as  a  practical 
matter.  Horeover,  Title  XIIX  contains  a  number  of  provieione  — 
applicable  in  non-capital  cases  ae  well  ae  capital  cases  -•  that 
would  overturn  or  seriously  weaken  the  most  important  existing 
rules  developed  by  the  Supreme  Court  that  limit  litigation  abusa 
by  prisonere  and  safeguard  the  Integrity  of  state  judgments  in 
all  types  of  criminal  cases. 

We  would  emphaslzs  that  there  is  before  Congress  s  real 
habeas  corpus  reform  proposal,  supported  by  the  Administration, 
that  would  deal  effectively  with  the  crisis  in  death  penalty 
litigation.  Subtitle  A  of  Title  Vll  of  H.R.  5055  incorporates 
the  approach  recommended  by  tha  distinguished  Committee  headed  by 
Justice  Powell  (ae  set  out  in  that  Committee' e  Report  of  August 
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23,  1969).  K  stat<  could  eUct  coverage  by  the  Powell  Conunittee 
procedures  by  appointing  counsel  meeting  articulated  standards  of 
competence  for  indigent  capital  defendants  in  state  collateral 
proceedings,  in  addition  to  the  constitutionally  required 
appointment  of  competent  counsel  at  trial  and  on  direct  appeal* 
Under  these  procedures,  a  160  day  limitation  period  would 
generally  apply  to  the  filing  of  an  initial  federal  habeas  corpus 
petition.  Once  the  defendant  had  one  full  course  of  litigation 
through  the  state  courts  and  federal  habeas  corpus  proceedings 
(up  to  the  Supreme  Court] ,  that  would  nornially  be  the  end  of 
litigation  and,  assuming  the  defendant  did  not  prevail,  the  death 
penalty  would  then  be  carried  out.  Further  federal  review  beyond 
that  point  would  be  limited  to  extraordinary  cases  involving  a 
claim  that  cast  doubt  on  the  defendant's  guilt  of  the  offense  for 
which  the  death  penalty  was  imposed. 

The  differences  between  this  fair  and  sensible  approach  to 
habeas  reform,  and  the  proposal  in  Title  XIII  of  K.R.  5269,  are 
fundamental.  Title  XXII  does  not  give  the  states  any  say 
concerning  the  procedures  to  be  applied  in  their  cases,  or  reward 
states  that  provide  broader  representation  for  defendants  with 
stronger  rules  of  finality,  Rather,  it  creates  mandatory  new 
rules  and  requirements  that  would  greatly  aggravate  the  existing 
problems  of  the  system  and  create  many  new  problems. 

Section  1301  sets  a  one-year  time  period  for  habeas  filing 
in  capital  cases.  This  is  double  the  fully  adequate  six  month 
period  proposed  by  the  Fowell  Committee,  and  many  timas  greater 
than  the  time  provided  for  seeking  review  of  criminal  judgments 
in  other  contexts.  This  overly  long  limitation  period  is 
accompanied  by  automatic  stay-of-execution  provisions  in  section 
1302  that  would  remove  the  pressure  of  upcoming  execution  dates 
that  currently  limits  delay  by  the  defense  in  filing.  The 
combined  effect  of  these  provisions  would  be  increased  delay  in 
comparison  with  the  current  system. 

Section  1303  rejects  the  core  recommendation  of  the  Powell 
Committee  --  limiting  second  and  successive  habeas  petitions  in 
capital  cases  to  new  claims  that  cast  doubt  on  the  factual  guilt 
of  the  defendant  --  by  permitting  challenges  to  the  validity  of 
capital  sentences  in  repetitive  filings.  This  would  allow 
convicted  murderers  whose  guilt  is  not  in  doubt  to  engage  in 
extended  litigation  concerning  alleged  technical  defects  In  their 
sentences.  Remarkably,  section  1303  goes  even  further,  and  does 
not  limit  second  and  successive  petitions  to  matters  that  could 
not  reasonably  have  been  raised  in  earlier  petitions.  Rather, 
even  claims  that  had  already  been  rejected  by  the  federal  courts 
in  earlier  habeas  corpus  petitions  could  be  re*litigated  under  an 
amorphous  'Interests  of  justice'  standard. 

Section  1305  would  overturn  in  both  capital  and  non-*capltal 
cases  the  general  retroactivity  rules  deriving  from  the  Supreme 
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Court's  dscision  in  Toagus  v.  Lana.  109  S.Ct.  1060  (1989),  as 
wall  as  Bora  recent  decisions  refining  the  notion  of  *new  law* 
for  retroactivity  purposes  (Butler  v.  HcKellar.  110  S.  Ct.  1212 
(1990),  and  Saffle  v.  Parks.  llO  S.  Ct.  1257  (1990)).  It  would 
also  overturn  the  accepted  concept  of  "finality  of  judgment*  — 
which  occurs  at  the  conclusion  of  direct  review  —  by  stipulating 
that  a  sentence  does  not  become  final  until  the  conclusion  of 
state  collateral  proceedings  and  subsequent  Supreme  Court  review. 
These  changes  would  vastly  enlarge  the  opportunities  for 
prisoners  to  attack  and  potentially  overturn  their  convictions 
and  sentences  on  the  basis  of  alleged  "new  law*  that  did  not 
exist  at  the  time  the  judgments  in  their  cases  became  final.  The 
effects  would  be  particularly  severe  in  capital  cases,  in  which 
alleged  *new  law*  in  subsequent  judicial  decisions  has  been 
routinely  invoked  by  defendants  as  the  basis  for  raising 
supposedly  *new*  claims  and  recycling  essentially  old  claims  in 
repetitive  habeas  corpus  filings. 

Section  1306  would  seriously  weaken  (in  both  capital  and 
non-capital  cases)  the  rules  established  by  the  Supreme  Court 
that  limit  claims  in  federal  habeas  corpus  proceedings  that  were 
not  properly  raised  before  the  state  courts.  For  example,  it 
would  allow  claims  not  raised  in  state  court  to  be  heard  in 
federal  court  under  a  wholly  undefined  "miscarriage  of  justice" 
standard,  as  well  as  in  cases  involving  "cause  and  prejudice." 

The  definition  of  "cause"  excusing  a  procedural  default  in 
section  1306  also  represents  a  radical  break  with  current  law, 
since  it  includes  any  case  in  which  a  claim  was  not  asserted  due 
to  the  "ignorance  or  neglect"  of  counsel.  In  other  words,  a 
prisoner's  allegation  that  his  lawyer  did  not  happen  to  think  of 
a  particular  claim  at  the  tine  of  state  proceedings  would 
potentially  be  enough  to  enable  him  to  raise  it  for  the  first 
time  In  federal  habeas  proceedings,  years  later.  In  contrast, 
existing  caselaw  treats  counsel  error  as  "cause*  only  if  It 
amounted  to  constitutionally  ineffective  assistance.  See  Murray 
y-i_Qarrig.C,  47?  U.S.  478,  48a  (1986).  The  general  effect  of  this 
section's  weakening  of  the  existing  rules  in  this  area  would  be 
to  reward  habeas  petitioners  in  federal  court  for  ignoring  the 
procedural  rules  of  the  state  courts. 

Section  1307  would  require  every  state  seeking  to  enforce  a 
death  penalty  statute  to  create  an  elaborate  and  expensive  system 
for  appointing  counsel  in  capital  cases.  The  system  would  have 
to  be  run  (and  appointments  made)  by  a  defender  organization  or 
defense  "resource  center."  Judicial  appointment  of  counsel  would 
be  barred,  and  state  capital  counsel  would  have  to  meet  more 
exacting  standards  than  those  prescribed  by  federal  law  for 
attorneys  representing  federal  capital  defendants.  The  normal 
rules  of  deference  to  state  court  determinations  and  procedural 
default  would  be  completely  waived  if  an  attorney  failed 
substantially  to  meet  the  proposal's  counsel  qualification 
standards  or  performance  standards  created  by  the  defense  entity 
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that  runs  the  systen.  Lika  tha  rest  of  Title  ktli,  this  section 
is  Inimical  to  the  principles  of  federal Isn  inherent  In  our 
constitutional  system,  and  to  the  need  for  reasonable  finality  of 
stats  criminal  judgments. 


XXV.  Prisons 

This  Title  contains  various  provisions  relating  to  prisons. 
We  support  section  1401,  which  directs  a  study  of  new  areas  of 
business  growth  for  Federal  Prison  Industries  {FPZ).  He  do  not 
object  to  section  1402,  which  requires  that  federal  government 
customers  of  Federal  Prison  industries  report  to  the  General 
Services  Administrstion  all  acqulaitions  of  FPI  products  snd 
sar vices,  that  reported  Information  be  entered  in  the  Federal 
Procurement  Data  System,  and  that  FPI  publish  a  catalog  of  tha 
goods  and  services  it  offers  for  sale. 

We  oppose  as  currently  formulated  sections  1403  and  1404. 
These  sections  would  eliminate  the  cap  on  the  length  of 
prerelease  custody  under  18  U.S.C.  3624(c)  --  six  months  or  lOt 
of  sentence  ■  and  would  modify  the  general  designation  authority 
in  18  U.S.C.  3621 (b)  to  broaden  the  variety  of  facilities  in 
which  an  inmate  may  be  confined  and  to  allow  designation  to  home 
confinement. 

Section  1403  would  eliminate  the  cap  entirely  for  any  sort 
of  prerelease  custody.  This  would  authorize  an  unlimited 
period  of  prerelease  custody  even,  for  example,  for  inmates 
serving  twenty  year  (or  longer)  sentences.  We  do  not  believe 
that  unlimited  periods  of  prerelease  custody  for  inmates  serving 
lengthy  sentences  should  be  permitted. 

We  do  agree  with  an  apparent  general  objective  of  section 
1404,  which  is  to  clarify  the  authority  of  the  Bureau  of  Prisons 
to  place  qualified  prerelease  inmates  in  horns  confinement  (with 
or  without  monitoring  by  telephonic  or  electronic  signaling 
devices) .  However,  section  1404  as  now  formulated  unjustifiably 
alters  important  language  of  the  Sentencing  Refora  Act 
restricting  the  types  of  facllitlss  within  the  general 
designation  authority  of  the  Bureau  of  Prisons.  This  could 
significantly  altar  the  nature  of  the  sentence.  Clarification  of 
home  confinement  authority  doas  not  require  such  a  far-reaching 
change.  Adequate  flexibility  could  be  provided  through  e 
narrower  provision  that  would  expressly  permit  prerelease  custody 
in  home  confinement  for  up  to  six  months. 

This  change  could  be  implemented  by  inserting  the  following 
after  the  first  full  sentence  of  18  U.S.C.  3624(c):  'When 
appropriate,  the  Bureau  of  Prisons  may  place  a  prlsorar  in  home 
confinement  with  or  without  monitoring  by  telephonic  or 
electronic  signaling  devices  for  a  period  not  to  exceed  tha  last 


748 


-  22  - 

six  months  of  th«  prisoner's  tern."  It  would  also  be  advisable 
to  include  a  provision  stating  that  this  anendnent  'shall  apply 
regardless  of  the  date  of  a  prisoner's  offense  or  conviction,*  so 
as  to  sake  It  uniformly  applicable  to  all  prisoners. 

He  oppose  section  140S,  which  mandates  treatment  for  all 
prisoners  determined  to  have  'a  treatable  condition  of  substance 
addiction  or  abuse.'  The  Bureau  of  Prisons  already  provides 
extensive  substance  abuse  treatment  programs  for  consenting 
inmates  who  can  profit  from  them.  Section  1405  could  be 
construed  to  eliminate  the  consensual  aspect  of  substance  abuse 
programs,  which  we  believe  is  an  important  element  of  their 
success,  and  also  appears  to  eliminate  BOP's  discretion  to  decide 
whether,  an  inmate  whose  condition  may  theoretically  be  treatable 
is  in  fact  an  appropriats  candidate  for  a  treatment  program. 


XV.  Criminal  Aliens 

This  Title  contains  provisions  relating  to  'criminal  aliens* 
including,  for  example,  the  addition  of  illicit  trafficking  in 
any  controlled  substance  to  the  definition  of  'aggravated  felony” 
under  the  immigration  laws,  some  change  in  the  arrest  authority 
of  INS  officers,  and  clarification  that  the  Attorney  General  must 
take  into  custody  an  alien  convicted  of  an  aggravated  felony  on 
release  from  incarceration.,  other  provisions  would  require 
states  to  provide  conviction  records  of  aliens  within  30  days  to 
INS  as  a  condition  of  justice  assistance  funding,  and  would 
direct  the  Attorney  General  to  submit  a  report  to  Congress 
concerning  criminal  alien  removal. 

The  proposal  in  this  Title  is  a  seriously  inadequate 
substitute  for  the  proposal  in  Subtitle  A  of  Title  VI  of  the 
Administration's  1990  drug  control  strategy  implementation  bill, 
which  has  been  incorporated  in  Title  VIII  of  H.R.  5055.  The  main 
provisions  of  the  Administration  proposal  do  not  appear  in  Title 
XV  of  H.R.  5269.  For  example,  Title  XV  does  not  include 
provisions  that  would  allow  the  immediate  exclusion  from  the 
United  States  of  individuals  convicted  of  aggravated  felonies, 
and  that  would  allow  the  conduct  of  summary  deportation 
proceedings  while  an  alien  aggravated  felon  is  incarcerated. 
Moreover,  under  the  Administration's  bill,  aliens  convicted  of 
aggravated  felonies  would  no  longer  be  eligible  for  political 
asylum,  or  for  'withholding  of  deportation*  relief.  The 
Administration's  proposal  also  provides  a  necessary  and 
significantly  broadened  definition  of  aggravated  felony  that 
would  encompass  crimes  punishable  by  five  or  more  years  of 
imprisonment  that  include  the  use  or  attempted  or  threatened  use 
of  physical  force  against  persons  or  property  as  an  element,  drug 
felonies,  crimes  involving  illicit  firearms  trafficking,  and  any 
attempt  or  conspiracy  to  commit  such  a  crime  in  the  United 
States,  as  well  as  offenses  committed  overseas. 
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Moreover,  a  number  of  the  provisions  in  Title  XV  are 
seriously  flawed.  For  example,  the  arrest  authority  for  IMS 
officers  in  section  1S02  is  narrower  than  that  proposed  in  the  * 
Administration's  bill.  Moreover,  section  1502  would 
unjustifiably  condition  the  exercise  of  arrest  powers  by  IKS 
officers  on  a  number  of  new  re9ulatory  requirements,  includinq 
"human  relations  training"  for  all  IKS  officers  who  will  make 
such  arrests,  and  establishment  of  an  "expedited  review  process" 
for  complaints  against  IKS  officers. 

Section  1510  would  require  that  a  particular  form  of  notice 
be  included  in  all  orders  to  show  cause  alleging  deportability. 
The  form  of  notice  is  currently  governed  by  regulations  and  case 
law;  the  proposed  new  statutory  rule  would  limit  the  ability  of  a 
court  to  determine  whether  a  particular  form  of  notice  was 
sufficient  under  the  circumstances  of  a  case.  Section  1510  would 
also  impose  new  address  notification  procedures  for  aliens  that 
are  no  improvement  over  those  currently  appearing  in  section  262 
of  the  Immigration  and  Hationality  Act  and  8  CFR  265.1. 

Moreover,  there  is  no  guarantee  under  section  1510  that  an  alien 
would  actually  receive  notice,  but  the  section  does  not. appear  to 
authorize  challenging  an  in  absentia  deportation  order  on  that 
basis.  The  Department  of  Justice  accordingly  opposes  enactment 
of  these  sections.  '  ) 

'  *  r  f  jl,  I  I  fl 

In  addition,  section  1503 (a) (5)  would  require'  that  certain 
aliens,  released  from  incarceration,  be  released  by  the  Attorney 
general  on  bond,  so  long  as  they  are  not  a  threat  to  the 
community  and  are  likely  to  appear  before  scheduled  hearings. 

The  section  should  also  specify  that  such  individuals  must  be 
likely  to  appear  in  response  to  all  IKS  notices  to  appear. 

Finally,  section  1504  would  eliminate  judicial  recommendations 
against  deportation  only  where  the  alien  has  been  convicted  of  an 
aggravated  felony.  The  Administration's  proposal  would  eliminate 
such  recommendations  entirely. 

Overall,  Title  XV  of  H.R.  5269  does  little  to  effectively 
address  the  problems  in  this  area,  and  contains  a  number  of 
provisions  that  are  counterproductive  or  unsound.  Congress 
should  adopt  the  Administration  proposal  in  lieu  of  this  Title. 


XVI.  Shock  Incarceration 

This  Title  would  authorize'the  Bureau  of  Prisons  to  place  in 
'shock  incarceration"  programs  consenting  federal  prisoners  who 
are  serving  sentences  of  between  12  and  30  months  of 
imprisonment.  Qualifying  prisoners  could  be  placed  in  such  a 
program  for  up  to  six  months,  which  would  involve  e  military^like 
training  regimen  and  educational  and  counseling  programs, 
including  drug  counseling.  This  proposal  is  the  same  as  H.R. 
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3446.  Tht  Department  of  Justice  has  already  provided  a  statement 
of  views  on  this  proposal  (dated  May  23 «  1990)  to  the 
Subcommittee  on  Courts,  Intellectual  Property,  and  the 
Administration  of  Justice. 

As  noted  above  in  relation  to  Title  I  of  H.R.  5269,  the 
Department  is  currently  supporting  comparable  'boot  camp* 
programs  at  the  state  level.  He  also  agree  with  the  objective  of 
establishing  a  viable  intensive  confinement  program  for  federal 
inmates.  However,  we  oppose  the  enactment  of  Title  XVI.  The 
Bureau  of  Prisons  is  currently  establishing  a  pilot  program  of 
this  type  within  existing  authority  and  Budgetary  resources. 
Additional  statutory  authority  and  appropriations  are  therefore 
not  needed  at  this  time. 

Moreover,  we  oppose  a  provision  in  the  proposal  which  states 
that  inmates  who  successfully  complete  the  program  would  remain 
in  custody  for  such  period  as  the  Bureau  of  Prisons  determines, 
up  to  the  remainder  of  the  sentence.  This  would  apparently  give 
the  Bureau  unrestricted  authority  to  release  any  such  prisoner 
from  any  remaining  portion  of  his  judicially  imposed  sentence, 
with  no  required  period  of  supervision  or  authority  to 
reincarcerate  the  individual  in  case  of  further  criminality  or 
misconduct. 

This  proposal  also  raises  a  number  of  other  issues, 
including  the  desirability  of  making  home  confinement  available 
as  an  incentive  for  successful  completion  of  the  program;  the 
relationship  of  the  option  under  the  proposal  to  the  sentencing 
guidelines;  the  role  of  sentencing  judges;  and  the  effect  of  the 
proposed  program  on  the  goals  of  the  Sentencing  Reform  Act  of 
1984,  which  include  reducing  uncertainty  and  unwarranted 
disparity  in  sentences.  We  believe  that  further  study  of  these 
issues  is  essential  before  any  particular  approach  is  written 
into  the  United  States  Code. 


XVII.  Public  Sfl f.et.V_ Of ficers:^^  Disability  Benefits; 

This  proposal  would  authorize  a  one-time  $100,000  federal 
benefit  (adjusted  for  inflation)  for  public  safety  officers  who 
become  permanently  and  totally  disabled  in  the  line  of  duty.  It 
would  apply  to  a  wide  class  of  safety  officers  including  firemen, 
rescue  squad,  and  ambulance  personnel,  and  would  become  effective 
on  October  1,  1990. 

An  earlier  version  of  this  proposal  would  have  created  an 
open-ended  liability  for  the  federal  government  under  this  new 
disability  program.  Yearly  costs  were  estimated  to  exceed  $75 
million.  However,  since  no  one  has  reliable  estimates  of  likely 
claim  requests,  the  liabilities  could  have  been  higher.  Benefits 
are  also  currently  available  to  injured  public  safety  workers 
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under  state  workers  compensation  and  disability  pro9rena.  tfe 
accordingly  opposed  Title  XVJX  as  originally  foraulated. 

However,  the  Judiciary  Committee  has  adopted  our  recomaendad 
changes  in  the  proposal.  Specifically,  it  now  liaits  overall 
paynents  of  benefits  under  the  program  to  net  more  than  $5 
million  annually,  and  provides  for  a  proportionate  reduction  in 
the  amount  awarded  to  beneficiaries  if  sufficient  funds  are  not 
appropriated  to  provide  the  full  proposed  amount.  The  Departsent 
of  Justice  supports  the  enactment  of  Title  XVIX  as  amended. 


XVIII.  Racially  Discriminatory  Capital  Sentencing 

This  Title  is  a  variant  formulation  of  the  so-called  'Racial 
Justice  Act'  proposal,  recently  defeated  by  a  large  margin  in  the 
Senate,  which  would  authorise  the  invalidation  of  capital 
sentences  on  the  basis  of  statistical  dlsparitlaa  among  varioua 
offender  and  victim  classes  in  tha  imposition  of  capital 
punishment.  The  Department  has  previously  sxpresssd  its  views  on 
this  issue  in  testimony  given  on  May  3,  1990,  before  tha  House 
Judiciary  Subcommittee  on  Civil  and  Constitutional  Rights,  and  on 
October  2,  1969,  before  the  Senate  Judiciary  Committaa. 

As  we  explained  in  our  Hay  3  testimony,  this  ill-conceived 
proposal  would  apply  to  every  state  defendant  now  on  death  row 
and  would  likely  result  in  the  invalidation  of  every  capital 
sentence  now  in  effect,  as  well  as  precluding  the  future  use  of 
capital  punishment  in  the  United  States.  This  would  occur,  not 
because  racial  prejudice  permeates  the  criminal  justice  system, 
but  because  the  proposal  would  impose  unrealistic  burdens  of 
proof  on  the  prosecution  in  response  to  statistical  disparities. 

The  effects  of  this  proposal  are  not  ameliorated  by  a  new 
provision  in  proposed  26  U.S.C.  2921  which  provides  that 
information  concerning  statutory  aggravating  factors  —  if 
'complied  and  publicly  available'  --  is  to  bs  taken  into  account 
in  determining  if  a  prima  facie  case  of  'discrimination'  has  been 
established  on  the  basis  of  statistical  dlsparitlss.  This 
quallficstion  would  be  of  little  or  no  value  In  limiting  attacks 
on  ths  roughly  2,350  capital  santsncss  which  are  now  in  effect, 
because  the  states  have  not  heretofore  had  any  raason  to  retain 
and  compile  comprehensive  information  concarning  tha  presanca  or 
absence  of  statutory  aggravating  factors  in  potential  death 
penalty  cases.  Moreover,  in  relation  to  both  past  and  future 
capital  cases, 'Title  XVIIl's  prima  facie  case  standard  does  not 
taka  account  of  ths  offset  of  non-statutory  aggravating  factors, 
the  effect  of  statutory  and  non-statutory  mitigating  factors,  and 
the  effect  of  other  factors  (such  as  strength  of  the  evidence) 
which  influence  the  likelihood  of  capital  convictions  and 
sentences,  and  which  may  vary  among  offenses  committed  in 
different  ethnic  or  racial  groups. 


In  at  least  one  important  respect,  Title  XVXIl  of  H,R.  5269 
le  even  more  extreme  than  earlier  versions  of  the  proposal:  It 
would  apparently  authorize  the  invalidation  of  capital  punishment 
on  the  basis  of  statistical  disparities  relating  to  national 
origin  as  well  as  race.  While  the  language  of  Title  XVIll  is  not 
fully  consistent  on  this  point,  proposed  28  U.S.C.  2921(a>  and 
the  initial  language  in  proposed  26  U.S.C.  2921(b)  explicitly 
cover  *08110081  origin*  as  well  as  race. 

Hence,  for  example,  death  sentences  could  potentially  be 
overturned  on  the  basis  of  etatistlcal  disparities  between  the 
imposition  of  the  death  penalty  on  defendants  of  English  descent 
as  opposed  to  defendants  of  German,  Irish,  or  Chinese  descent  (or 
any  other  group  defined  by  national  origin),  and  on  the  basis  of 
disparities  relating  to  victim  classes  defined  by  national 
origin.  Rebuttal  of  a  prima  facie  case  under  this  atandard  could 
require  the  government  to  prove  *by  clear  and  convincing 
evidence*  that  specific  neutral  factors  were  the  cause  of 
statistical  differences  between  the  offender  or  victim  class 
involved  in  a  case  and  corresponding  classes  in  any  of  hundreds 
of  other  ethnic  groups.  This  is,  of  course,  impossible  as  a 
practical  matter,  and  would  inevitably  bring  about  Title  XVIXI's 
evident  objective  of  abolishing  the  death  penalty. 

In  other  respects,  the  differences  between  this  proposal  and 
earlier  formulations  primarily  relate  to  matters  of  detail  or 
wording,  and  the  essential  criticisms  in  our  testimony  of  May  3 
remain  applicable.  Without  attempting  to  reproduce  in  full  the 
analysis  set  out  in  that  testimony,  we  wish  to  underscore  the 
following  points: 

This  proposal  cannot  fairly  be  characterized  as  in  any  sense 
a  civil  rights  measure.  Its  practical  abolition  of  capital 
punishment  would  gravely  harm  the  security  of  the  American 
people,  including  minority  groups  who  often  experience  at  first 
hand  the  most  devastating  effects  of  criminal  violence.  For 
example,  close  to  one-half  of  all  victims  of  murders  and  willful 
homicides  are  black.  Enactment  of  this  proposal  would  ensure 
that  the  death  penalty  is  not  available  to  punish  the 
perpetrators  of  such  murders,  or  to  deter  future  murders.  Thus, 
Title  XVIII  would  make  no  contribution  to  the  cause  of  civil 
rights,  but  would  instead  deal  a  heavy  blow  to  the  most 
fundamental  of  all  civil  rights  —  the  right  of  all  citizens  to 
freedom  from  fear  of  lethal  criminal  violence. 

The  factual  premises  underlying  this  proposal  are  also 
flawed.  The  courts  have  consistently  rejected  statistical 
studies  purporting  to  show  racial  bias  in  the  imposition  of  the 
death  penalty,  finding  that  such  studies  failed  to  take  account 
of  pertinent  non-racial  factors  or  involved  other  fundamental 
flaws.  Similarly,  the  conclusions  of  a  General  Accounting  Office 
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report  issued  in  February  of  this  ysari  which  clained  that 
eapirlcel  studies  stron9ly  supported  the  existence  of  racial 
discrinination  based  on  the  race  of  the  victia,  are  not  well* 
founded.  Rather,  the  Department's  independent  review  shoved  that 
the  studies  properly  characterized  as  hi^h  quality  studies 
meeting  Hatlonal  Research  Council  standards  support  the 
conclusion  that  race*neutral  factors  overwhelmingly  account  for 
apparent  disparities  relating  to  the  race  of  the  victim  or  the 
offender.  These  points  are  fully  set  forth  in  the  Department's 
May  3  testimony. 

The  proposal's  provision  for  an  affectively  Irrebuttable 
presumption  of  ''discrimination*  based  on  a  failure  to  achieve  the 
"right*  numerical  proportions  could  also  serve  for  the  first  tine 
to  introduce  considerations  of  race  and  ethnicity  into  capital 
sentencing.  For  example,  since  some  studies  have  found  that 
white  defendants  are  more  frequently  sentenced  to  death  than 
blacks  defendants,  it  would  arguably  be  necessary  to  charge  and 
sentence  more  black  defendants  to  deaths  or  to  consclouely  reduce 
the  number  of  white  defendants  for  whom  a  death  penalty  is 
sought,  in  order  to  achieve  the  racial  proportions  deemed  proper 
by  this  proposal.  In  practical  terns,  compliance  would  require  a 
death-by-the-numbers  system  of  quota  justice  that  introduces  race 
and  national  origin  into  capital  sentencing  in  a  constitutionally 
impermissible  manner. 

finally,  it  must  be  emphasized  that  the  Supreme  Court's 
constitutional  decisions  already  bar  all  actual  racial 
discrimination  in  criminal  justice  decisions,  and  ensure  that 
convictions  and  sentences  will  not  stand  if  discrimination  has 
occurred  at  any  stage  of  the  process.  Moreover,  under  the 
Administration's  federal  death  penalty  proposals,  the  jury's 
deliberations  would  be  focused  on  non-invidious  aggravating  and 
mitigating  factors,  and  each  juror  would  be  required  to  certify 
that  such  factors  as  race  and  national  origin  were-  not 
considered.  Measures  like  these  provide  effective  protection 
against  diecrlmi nation,  without  quota  justice  or  the  Imposition 
of  unjustified  standards  that  cannot  realistically  be  met. 


XIX.  Intoxication  and  Restitution 

This  Title  Includes  provisions  that  are  designed  to  clsrify 
that  the  bar  to  discharge  In  bankruptcy  for  debts  arising  from 
driving  while  intoxicated  includes  intoxication  resulting  from 
drugs  other  than  alcohol,  and  to  make  criminel  restitution  debts 
nondiechargeable  in  chapter  13  bankruptcies.  The  Department  of 
Justice  supports  nondischargeability  of  debts  arising  from  both 
alcohol  and  drug  intoxication  whlla  driving,  and  supports  making 
criminal  restitution  debts  nondischsrgeable  in  all  types  of 
bankruptcies. 
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Th«  Binendincnt  relating  to  driving-whila-tntoxicated  dabtBi 
however,  involvea  an  apparently  inadvertent  narrowing  in 
comparison  with  currant  lav.  The  language  of  the  current 
provision  is  broad  enough  to  cover  debts  for  property  damage  in 
such  cases,  such  as  damage  to  another  vehicle  in  a  collision,  but 
the  amended  provision  would  only  apply  to  debts  relating  to  death 
or  personal  injury.  The  scope  of  the  bar  to  discharge  should  not 
be  narrowed  in  this  manner. 


XX.  Child  Abuse 

Title  XX  create  several  new  grant  programs  relating  to  the 
handling  of  child  abuse  cases  —  multidisciplinary  investigation 
and  prosecution  programs,  specialized  technicel  assistance  and 
training  programs  for  prosecutors,  court-appointed  special  advo¬ 
cate  programs,  and  child  abuse  training  programs  for  judicial 
personnel  and  practitioners.  The  title  authorizes  a  total  of  $30 
million  for  these  grant  programs  during  FY  1990  and  such  sums  as 
may  be  necessary  in  the  next  three  years. 

Title  XX  also  amends  title  18,  United  States  Code,  to 
include  special  procedures  applicable  to  child  witnesses  and 
victims  in  federal  proceedings,  and  it  establishes  mandatory 
child  abuse  reporting  on  federal  lands  or  in  federally  operated 
or  contracted  facilities.  Other  provisions  of  the  Title  require 
a  criminal  histories  check  for  child  care  workers  hired  by 
federal  agencies  or  facilities  under  federal  contract. 

We  note  with  approval  that  Title  XX  does  not  contain  a 
provision  found  in  the  version  of  this  proposal  passed  by  the 
Senate  as  part  of  S.  1970  which  would  create  a  federal  crime  of 
drug-related  child  abuse.  The  Department  has  opposed  such  a 
provision  in  connection  with  the  proposal  in  the  Senate. 

We  oppose  the  new  grant  programs  proposed  in  Title  XX.  We 
do  not  believe  that  the  multidisciplinary  grants  and  specialized 
training  grants  under  Subtitle  A  are  necessary;  $9.3  million  is 
already  available  from  the  Crime  Victims'  Fund  for  grants  under 
the  Children's  Justice  Act  (CJA)  for  similar  purposes.  CJA 
grants  are  made  by  the  Department  of  Health  and  Human  Services  to 
state-designated  agencies  to  improve  the  handling  of  child  abuse 
cases,  especially  child  sexual  abuse,  in  a  manner  that  will 
reduce  trauma  to  the  child  and  improve  the  investigation  and 
prosecution  of  such  cases.  The  regulrements  of  the  Act  include  a 
strong  emphasle  on  tnultidlsciplinary  Involvemant  in  investigation 
and  prosecution,  reducing  the  number  of  interviews  of  the  child 
victim,  and  addressing  the  needs  of  the  child  victim.  We 
recommend  that  the  progress  and  accomplishments  of  these  CJA 
grants  be  reviewed  before  additional  legislation  is  passed  to 
create  further  grant  programs  for  multidisciplinary  child  abuse 
investigation  and  prosecution.  We  are  also  concerned  about  the 
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limitation  of  grant*  under  section  2002  to  "national' 
organizations  that  have,  or  aro  affiliated  with  organizations 
having,  "broad  ciembarahip  among  attorneys  who  proaacute  criminal 
caaes  in  State  court." 

We  do  not  believe  that  the  new  grants  for  the  court-appoint* 
ed  special  advocate  program  under  Subtitle  B  are  necessary, 
because  authority  for  support  of  CASA  programs  already  e^flsts, 
and  the  types  of  activities  refer  red  to  in  the  bill  are  already 
being  supported  and  funded  by  the  Department's  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  (OJJDP)  and  by  KKS.  Special 
authority  for  this  program  is  not  needed. 

The  child  abuse  training  grant  program  under  Subtitle  C  is 
also  unnecessary,  because  the  authority  for  such  grants  already 
e^eists  in  OJJDP,  the  Bureau  of  Justice  Assistance,  the  Office  for 
Victims  of  Crime,  and  the  State  Justice  Institute,  and  activities 
have  already  been  funded  for  these  general  purposes,  Horeover, 
HHS  administers  a  grant  program  under  Pub.  L.  Ho.  96*272,  which 
authorizes  hundreds  of  millions  of  dollars  for  child  welfare 
activities  in  the  states,  including  discretionary  grants  used  for 
purposes  substantially  similar  to  those  authorized  under 
section  2007(b).  We  do  not  see  a  need  for  such  a  program  within 
the  Department  of  Justice. 

We  support  in  concept  the  provisions  of  Subtitle  0,  respect* 
ing  victims'  services,  protections,  and  rights.  In  some 
respects,  Subtitle  D  is  preferable  to  the  version  passed  by  the 
Senate  in  S.  1970,  It  amends  title  IS,  United  States  Code, 
instead  of  amending  the  Federal  Rules  of  Criminal  Procedure.  It 
omits  a  provision  in  the  Senate  version  creating  a  civil  cause  of 
action  on  behalf  of  the  child  against  a  person  who  fails  to 
report  abuse  "as  soon  as  possible."  We  also  prefer  the  fixed 
deadline  for  mandatory  reporting  of  child  abuse  in  Subtitle  0, 
although  we  believe  72  hours  may  be  a  more  feasible  deadline  than 
the  24  hours  provided  in  section  2012  (a). 

In  addition.  Title  XX  improves  upon  the  Senate  version  in 
S.  1970  in  that  it  states  explicitly  that  the  prosecution  may 
move  for  televised  testimony  and  videotaped  depositions;  has  less 
onerous  requirements  for  notice  to  the  other  party;  specifies 
that  the  images  and  voices  of  all  participants  are  to  be  included 
on  the  videotape  of  an  examinatlonir  and  omits  a  provision  in  the 
Senate  version  requiring  that  the  videotape  of  a  deposition  be 
destroyed  after  S  years. 

However,  under  proposed  Id  U.S.C.  3509(c)  In  Section  2009, 
the  essential  criterion  for  the  use  of  televised  testimony  (or  a 
videotaped  deposition)  for  a  child  witness  is  whether  a  failure 
to  use  this  procedure  is  likely  to  result  in  the  loss  of  the 
child's  testimony.  Utilization  of  televised  testimony  {or  a 
videotaped  deposition)  on  this  ground  is  unobjectionable. 
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Howevcri  wq  think  that  a  likelihood  of  emotional  trauma  to  the 
child,  independent  of  a  llkelv  loss_or  evidepce.  ia  also  a 
sufficiently  compelling  reason  for  the  utilization  of  such  a 
procedure.  Moreover,  proposed  li  U.S.C.  3509(c)  requires  proof 
of  grounds  for  using  this  procedure  by  clear  and  convincing 
evidence.  Me  believe  that  this  sets  too  high  a  burden  of  proof, 
and  that  proof  by  a  preponderance  of  the  evidence  should  be 
sufficient.  Finally,  the  provision  in  proposed  18  U«S.C.  3509(c) 
that  the  defendant's  image  must  be  displayed  in  the  room  in  which 
the  child  is  testifying  and  'within  the  child's  field  of  vision' 
is  not  constitutionally  required.  See-Crala  v.  Maryland,  lio  S, 
Ct.  3157  (1990).  This  provision  is  a  departure  from  the 
predominant  approach  in  state  statutes  of  authorizing  one-way 
televised  testimony,  gee  Id*  at  3167-68,  and  could  undermine  the 
value  of  this  procedure  In  protecting  child  victims  from 
traumatization  and  Intimidation. 

We  believe  that  Title  XX  could  also  be  improved  in  a  number 
of  other  respects,  including  the  following;  First,  proposed  18 
U.S.C.  3509 (a),  relating  to  guardians  ad  litem,  should  state  that 
a  guardian  ad  1 item's  access  to  grand  jury  materials  is  limited 
to  that  allowed  to  other  victims  or  representatives  of  a  victim. 

Second,  proposed  18  U.S.C.  3059(c)(6)  puts  the  prosecutor 
and  defense  attorney  in  the  room  with  the  child,  but  without  the 
judge.  We  recognize  that  the  judge's  presence  is  required  in  the 
main  courtroom,  but  we  think  it  may  be  advisable  to  provide  for 
the  presence  of  a  judicial  officer  such  as  a  magistrate,  not  to 
make  rulings  but  essentially  to  keep  order  and  to  preserve 
appearances. 

Third,  in  proposed  18  U.S.C.  3509(g),  although  we  are 
sympathetic  with  the  interest  in  maintaining  privacy,  we  are 
concerned  jthat  the  prohibition  of  the  use  of  identifying 
information  ia  so  broad  that  it  could,  for  example,  make  it 
impossible  for  the  prosecution  to  name  a  parent  charged  with 
molesting  his  child  in  an  indictment.  In  addition,  the  scope  of 
criminal  liability  in  this  paragraph  is  unclear;  at  a  minimum, 
some  level  of  intent  should  be  specified.  We  would  prefer  a 
formulation  along  the  lines  of  proposed  Fed.  R.  Crim.  P.  58. 1(d) 
in  the  Senate  bill. 

Fourth,  with  respect  to  proposed  18  U.S.C.  3509(h)  (victim 
impact  statement) ,  we  would  prefer  that  the  more  detailed 
language  from  proposed  Fed.  R.  Crim.  P,  52.1(h)  in  S.  1965  (as 
opposed  to  the  final  Senate  version  In  S.  1970)  be  used. 

Fifth,  we  cannot  support  proposed  16  U.S.C.  3509 (i)  (speedy 
trial)  without  a  change.  The  authority  to  move  for  expediting 
the  proceedings  should  be  limited  to  the  prosecutor,  because  the 
government's  ability  to  gather  evidence  and  develop  a  solid 
prosecution  in  multi-victim  cases  (surely  among  the  ones  that  are 
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of  th«  Bost  "Bpooial  public  Inpertonco*)  nay  ba  hanparad  if  aucb 
a  casa  la  axpaditad  against  tha  will  of  tha  proaacutor. 

Sixth,  wa  baliava  it  would  ba  halpful  in  sactlon  3013 (a), 
ralating  to  child  abusa  raportlng,  to  clarify  that  "raaaonabla 
corporal  puniahnant*  by  a  parant  or  guardian  doas  not  conatituta 
raportabla  child  abuaa. 


XXI.  Banking  Law  Enforcamant 

Thia  Title  has  baen  paased  by  tha  House  of  Rapraaentatlvas 
as  a  separate  bill  and  will  not  ba  addresaad  in  these  comments. 


XXII.  Hiscellaneoua 

This  Title  contains  'miscellaneous*  amendments.  Sactiona 
2206*11,  which  concern  drug  penalties  and  a  definition  in  tha 
money  laundering  statute,  are  Administration  proposals.  Tha 
Department  of  Justice  supports  their  enactment. 

Section  2201  would  authorize  $25,000  annually  for  tha  FBI 
and  $25,000  annually  for  DEA  to  pay  certain  'humanitarian 
expenses*  for  employees  or  members  of  their  families.  This  is  an 
important  provision  to  help  alleviate  tha  suffering  of  agents  and 
family  members  'in  the  aftermath  of  personal  tragedies  related  to 
their  official  duties,  such  as  the  murder  or  serious  injury  of  an 
agent  by  a  criminal  or  serious  illness  occurring  at  a  remote  post 
while  on  official  business.  The  Department  of  Justice  supports 
enactment  of  this  provision. 

Section  2202  contains  amendments  to  18  U.S.C.  1307  relating 
to  sports-related  lotteries.  The  Department  of  Justice  takes  no 
position  with  respect  to  this  proposal  at  this  tine. 

Section  2205  amends  21  U.S.C.  855a.  As  ons  of  tha 
'user  accountability'  provisions  enacted  by  the  Anti-Drug  Abuse 
Act  of  1988,  21  U.S.C.  855a  gives  federal  and  state  judges  the 
discretion  to  punish  persons  convicted  of  drug  offenses  by  making 
tha  offender  ineligible  for  certain  federal  benefits  for 
specified  periods  of  time. 

Section  2203  would  substitute  a  mandatory  rula  of 
ineligibility  for  federal  benefits  for  specified  periods. 

An  automatic  loss  of  eligibility  would  ba  triggared  by  a 
conviction  of  aithar  a  drug  distribution  offansa  for  which  tha 
prison  sentanca  imposad  is  nore  than  ona  yaar  or  two  or  more  drug 
offenses  (including  misdemeanors)  within  a  i0*yaar  period.  Nhlle 
this  change  will  result  in  an  increased  burden  on  various 
federal  agencies  affected  by  this  provision,  it  improves  the 
benefits  ineligibility  sanction  for  tha  purpose  of  punishing  and 
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deterring  drug  use.  Therefore,  the  Department  supports  this 
change. 

The  Department  is  concerned,  however,  with  e  few  aspects  of 
section  220t,  first,  the  section  extends  rule’-sahing  authority 
to  the  Secretary  of  Health  and  Human  Services  rather  than  tha 
Attorney  General.  The  Department  of  Justice  has  expended 
subatantial  resources  on  the  implementation  of  current  21  U.S.C. 
S53a.  Xn  recent  months,  the  Office  of  Justice  Programs  has 
devoted  considerable  effort  to  developing  its  role  as  the 
clearinghouse  for  ineligibility  notification  to  the  appropriate 
federal  agencies.  We  accordingly  believe  that  the  assignment  of 
rulemaking  authority  proposed  in  section  2202  would  be 
conterproductive  at  this  juncture,  and  reconuDend  that  section 
-  2203  be  amended  to  vest  such  authority  in  tha  Attorney  General. 
Second,  section  2203  does  not  contain  the  exception  included  in 
the  current  provision  for  individuals  cooperating  in  the 
prosecution  of  a  federal  or  state  offense.  This  exception  is 
Important  for  prosecutors  who  must  persuade  certain  offenders  to 
testify  on  behalf  of  the  government.  Third,  the  definition  of 
federal  benefit  in  section  2203  does  not  include  the  language  of 
the  definition  in  current  21  U.S.C.  853a  which  read  as  follows; 
■the  term  'Federal  benefit'  .  ,  ,  means  the  Issuance  of  any 
grant,  contract,  loan,  professional  license,  or  commercial 
license.  ,  (emphasis  added).  The  words  'the  issuance  of,' 
which  are  not  in  the  definition  of  federal  benefits  in  section 
2203,  appear  to  limit  the  loss  of  eligibility  to  future  benefits. 
This  formulation  avoids  several  difficulties  with  terminating 
benefits  after  they  have  been  received. 

We  also  recommend  including  in  the  amendment  In  section  2203 
a  definition  of  '"drug  or  narcotic  offense  that  consists  of  the 
distribution  of  a  controlled  substance'  which  makes  it  clear  that 
the  full  range  of  trafficking  activities  is  covered.  An 
appropriate  definition  would  be  'any  offense  that  consists  of 
manufacturing,  creating,  importing,  distributing,  or  dispensing  a 
controlled  substance  or  counterfeit  substance,  possession  with 
intent  to  engage  in  such  conduct,  or  an  attempt  or  conspiracy  to 
engage  in  such  conduct.' 

Section  2205  provides  that  state-certified  or  commissioned 
railroad  police  officers  may  exercise  pertinent  enforcement 
functions  In  other  states,  subject  to  regulation  by  the  Secretary 
of  Transportation.  The  Department  of  Justice  has  no  objection  to 
this  provision. 

Section  2213  would  increase  the  number  of  pilot  prison 
industries  projects  authorized  under  18  U.S.C.  1761(c)  from  20  to 
50.  The  Department  of  Justice  supports  this  change. 
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The  othar  •actions  in  Title  XXXI  —  sactlona  3204  and  3212 
raiaa' fundamantal  concarna,  and  tha  Oapartaant  of  Juatica 
atron9ly  oppoaas  thalr  anactmantt 

Section  3204  is  purportedly  a  'codification*  of  three  of  tha 
existing  axcaptions  to  tha  exclusionary  rule  — •  tha  loon  'good 
faith*  axception  for  saarchaa  under  warrants,  tha  'inavitabla 
discovary'  exception,  and  tha  'independent  source'  exception. 
However,  enacting  a  statute  that  just  said  what  the  Supreme 
Court 'a  casalaw  already  says  would  do  little  for  law  enforcoaant. 
Moreover,  tha  language  of  section  2204  is  actually  nuch  narrower 
than  the  existing  exceptions,  and  it  could  discourage  or  prevent 
desirable  casalaw  developments. 


The  attempted  codification'  in  paragraph  (1)  of  section  2204 
exception  of  United  smss  V.  fcgpn>  4«8  u.s. 
897  (1984),  limited  to  warrant  cases,  could  inhibit  tha  courts 
from  extending  the  sane  exception  to  non-warrant  cases  in  which 
officers  acted  In  an  objectively  reasonable  belief  that  their 
conduct  was  lawful.  Tha  federal  courts  in  the  Fifth  and  Eleventh 
Circuits  have  applied  such  a  broader  exception  for  10  years 
(since  the  decision  in  United  States  v.  wilHams.  622  F.2d  830 
{5th  Clr.  1980))  with  no  adverse  consequences.  The  Suprama  Court 
may  adopt  such  a  general  "good  faith'  exception  when  It  decides  a 
case  that  squarely  presents  the  issue. 


Paragraph  (2)  of  section  2204  limits  the  'inevitable 
discovery'  exception  to  the  exclusionary  rule,  Nix  v. 
Williams,  467  u.s.  43l  (1984),  to  cases  where  the  evidence  would 
inevitably  have  been  discovered  by  lawful  means  'within  e 
reasonable  time'  and  'in  essentially  the  same  condition.*  These 
limitations  on  the  exception  —  'within  a  raasonable  time,*  'in 
essentially  the  same  condition'  —  do  not  exist  under  current 
law,  The  meaning  of  'reasonable  time'  and  'essential  sameness' 
of  condition  would  give  rise  to  endless  litigation,  and  reliable 
evidence  of  guilt  that  is  admissible  under  existing  law  would  be 
excluded  on  the  basis  of  these  novel  requirements. 


Similarly,  paragraph  (3)  of  section  2204  would  narrow  tha 
'independent  source'  doctrine.  SM  Murray  Y.  Unltfd  SUtOl,  487 
UaSe  533  (1965);  NiX  V.  Willlama^.  467  UeSe  It  443-44.  Thim 
doctrine,  in  part,  admits  avidenca  that  la  obsarvad  or  dlacovarad 
In  an  unlawful  search,  If  tha  sans  avidenca  ia  latar 
Independently  obtained  by  lawful  maana.  Tha  Indapandant  source 
doctrine  now  applies  in  both  warrant  and  non-warrant  cases,  but 
the  formulation  of  paragraph  (3)  would  arbitrarily  limit  It  to 
warrant  cases. 


A  further  problem  with  section  2204  Is  that  it  selects  a  few 
of  the  existing  exceptions  to  the  exclusionary  rule,  but  says 
nothing  about  tha  many  other  exceptions  that  are  recognised  under 
current  law.  For  example,  the  exclusionary  rule  does  not  bar  the 
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UB«  ot  •vld«nc«  to  Impoaeh  •  d«f«nd*nt'*  tootlaony  at  trial,  doaa 
not  bai*  tha  usa  of  avidanea  obtalnad  in  objaetivaly  raasenabla 
rallanca  on  an  invalid  atatuta,  and  doaa  net  bar  tha  uaa  of 
avidanea  having  a  aufficiantly  attanuatad  ralatlenahip  to  a 
Fourth  Aaendnant  violation.  Sdl  Jamea  v._  llllnoia.  110  S.  Ct. 
«4«,  651-52  (1990);  Illinola  v.  Krull.  480  U. 8.  340  <1987)  | 

United  States  v.  Ceccollnl.  435  U.S.  266  (1978).  Tha 
exclualonary  rule  is  also  generally  Inapplicable  in  habeas  corpus 
proceedings  and  wholly  inapplicable  in  grand  jury  and  deportation 
proceedings.  SJSS  Stone  v.  Powell.  428  U.S.  465  (1976)  r  United  _ 
States  V.  Calandra.  414  U.S.  338  (1974);  IMS  v.  Lopez-Wendeza. 

468  U.S.  1032  (1984)  . 

Under  the  formulation  of  section  2204,  defendants  could 
argue  that  a  codification  limited  to  three  specific  exceptions 
reflects  implicit  legislative  disapproval  of  the  other  existing 
limitations  on  the  exclusionary  rule,  and  that  tha  other 
limitations  should  accordingly  be  reconsidered.  Hence,  section 
2204  not  only  falls  to  provide  an  accurate  codification  of  the 
exceptions  it  purports  to  address,  but  also  potentially 
jeopardises  the  exceptions  and  limitations  It  dees  not  sddress. 

Section  2212  would  eliminate  all  procedural  default  and 
retroactivity  limitations  on  raising  race-related  claims  in 
challenges  to  capital  sentences  imposed  before  the  enactment  of 
the  bill,  where  a  claim  is  based  on  Supreme  Court  decisions 
preceding  the  bill's  enactment  and  a  habeas  pstltion  raising  the 
claim  is  filed  within  a  year  of  enactment.  Moreover,  even  if  the 
same  claim  has  already  been  considered  and  rejected  by  the 
federal  courts,  another  determination  on  the  merits  would  be 
required  if  it  were  raised  In  the  specified  time  period.  This 
section  has  potentially  devastating  consequences  for  the 
integrity  of  the  capital  sentences  that  are  now  in  effect. 

One  obvious  target  of  section  2212  is  the  Supreme  Court's 
decision  in  Allen  v.  Hardv.  478  U.S.  255  U986) .  The  Court  in 
that  case  declined  to  apply  retroactively  the  rule  of  Batson  v. 
Kentucky,  under  which  a  prosecutor  may  be  required  to  provide  a 
non-invidious  reason  for  the  use  of  peremptory  challenges  to 
strike  potential  Jurors  from  a  particular  racial  group.  However, 
as  the  Court  explained  in  Allen  v.  Hardv.  this  change  was  not 
fundamental  to  the  Integrity  of  the  truthfinding  process  because 
pre-p^tgPfl  law  already  provided  effective  aseurances  of  an 
unbiased  Jury  (478  U.S.  at  259) .  Moreover,  tha  coats  of 
retroactive  application  to  the  administration  of  Justice  would  be 
extreme,  since  a  prosecutor  could  rarely  if  ever  recall  and 
explain  why  he  struck  particular  Jurors  in  a  particular  case,  if 
the  issue  was  raised  for  the  first  time  years  after  the  trial 
(478  U.S.  at  260-61} , 

Section  2212  also  goes  far  beyond  Its  unjustified  overruling 
bl.  Allen  v.  Hardv.  it  would  allow  any  race-related  claim  based 
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on  currant  law  (a.9>,  a  challango  to  grand  jury  coapoaitlon)  to 
ba  ralaad  for  tha  firat  tima  in  a  fadaral  habaas  corpus  petition 
challenging  an  existing  capital  aantanca,  avan  if  there  was  no 
Justification  at  all  for  failing  to  raise  tha  sans  dais  in  state 
proceedings,  and  avan  if  tha  lapse  of  tiaa  froa  tha  trial  has 
Bade  it  difficult  or  impossible  to  answer  the  claia.  This 
provision  is  irreconcilable  with  a  rational  systea  of  criainal 
procedure  in  which  rules  exist  to  ensure  that  claims  are 
presented  in  an  orderly  and  timely  manner. 

Finally,  section  2212  would  establish  an  arbitrary 
discrepancy  between  race>related  claims  and  every  other  type  of 
claim  in  terms  of  retroactivity  and  procedural  default  rules. 
While  claims  alleging  racial  discrlalnation  implicate  fundamental 
values  in  our  system,  the  same  is  true  of  other  types  of  claims, 
such  as  claims  of  gross  judicial  or  prosecutorial  misconduct,  and 
claims  impugning  the  reliability  of  the  fact-finding  process  at 
trial.  There  is  no  basis  for  providing  uniquely  lenient  rules 
for  the  particular  class  of  claims  covered  by  section  2212  in 
relation  to  attacks  on  capital  sentences. 


/ 


©fftrp  nf  th?  AttnntPi)  ©mrai 
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EXHIBIT 
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Honorable  Richard  G.  Darman 
Director 

Office  of  Management  and  Budget 
Washington,  D.C.  20503 

Dear  Mr,  Darman: 

Below  are  some  details  of  the  Department  of  Justice's  plans 
to  implement  the  sequester  mandated  under  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985,  as  amended.  The  sequester 
for  the  Department  of  Justice  is  $3,163,455,000  from  total 
available  resources.  This  includes  $577,873,000  from  the  Federal 
Bureau  of  Investigation  (FBI),  $401,031,000  from  the  Immigration 
and  Naturalization  Service  (INS)  and  $186,475,000  from  the  Drug 
Enforcement  Administration  (DEA) . 

A  sequester  of  nearly  one-third  of  available  resources  has 
severe  effects,,  including  furloughs  ranging  from  22  to  110  days. 
Besides  a  furlough  of  22  days,  the  FBI  is  proposing  a  reduction 
in  force  (RIF)  of  6,160  staff  to  save  $308  million  because  the 
FBI  believes  it  is  fairer  to  employees  to  terminate  them  so  they 
can  find  other  full-time  jobs,  rather  than  paying  only  two-thirds 
of  their  salaries  for  a  full  year. 

Of  course,  all  discretionary  spending  has  been  curtailed, 
and  the  Attorney  General  has  already  issued  a  hiring  freeze  and 
cancelled  administrative  travel. 

Highlights  of  the  effects  include: 

The  sequester  of  32.4  percent  would  greatly  reduce  the  U.S. 
Parole  Commission's  ability  to  protect  the  public  from  criminal 
behavior  by  Federal  offenders.  The  sequester  would  result  in 
furloughs  of  up  to  111  days  for  each  employee. 

The  Tax  Division  would  have  to  furlough  all  staff  for  77 
days.  While  the  revenue  effect  on  the  Federal  Treasury  is 
difficult  to  quantify,  the  amounts  at  issue  in  the  Tax  Division's 
current  and  anticipated  litigation  suggest  that  the  revenue  loss 
could  be  in  the  billions  of  dollars.  The  reduction  in  the  Tax 
Division's  Criminal  Tax  Prosecution  Activity  would  severely 
impair  the  Division's  ability  to  participate  in  special 
enforcement  programs  targeting  narcotics  trafficking,  financial 
institutions  fraud,  motor  fuel  excise  tax  cases  and  public 
corruption. 
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The  Criminal  Division  would  be  unable  to  carry  out  its 
mandate  in  resolving  the  savings  and  loan  crisis.  The  Division 
has  committed  over  50  percent  of  its  Fraud  Section  resources  to 
the  investigation  and  prosecution  of  financial  institution  fraud. 
A  sequester  of  32.4  percent  will  result  in  the  virtual  shut  down 
of  the  Dallas  Bank  Fraud  Task  Force  as  staff  will  be  unavailable 
to  investigate  and  prosecute  even  the  high  priority  cases. 
Further,  there  will  be  no  ''rapid  response  teams^  (as  the  Attorney 
General  promised  recently)  to  respond  to  potential  criminal 
activity  in  financial  institutions,  thus  preventing  further 
deterioration  in  the  assets  of  an  institution  or  preserving 
documents  for  use  in  later  prosecutions. 

The  Criminal  Division's  Office  of  International  Affairs, 
because  of  a  one-third  reduction  in  its  workforce,  would  have  to 
stop  processing  requests  from  U.S.  attorneys  and  foreign 
governments  for  legal  assistance  and  prisoner  extraditions. 

A  sequester  of  32.4  percent  will  result  in  devastating 
consequences  for  the  bulk  of  the  Department's  civil  litigation 
programs.  The  Civil  Division  expects  to  implement  across-the- 
board  furloughs  of  86  days,  eliminate  most  of  its  automated 
litigation  support  program,  and  shut  down  litigation  in  hundreds 
of  cases.  In  particular,  the  Division  will  be  unable  to  pursue 
litigation  in  many  of  the  savings  and  loan  cases,  and  other 
important  litigation  will  be  deferred  or  dropped.  The  cost  to 
the  Treasury  of  the  loss  of  this  caseload  will  result  in 
expenditures  or  lost  revenues  that  could  go  as  high  as  $108 
billion. 

The  Environment  and  Natural  Resources  Division  projects  a 
probable  furlough  of  50  days.  The  Division  will  cut  all 
discretionary  spending,  drop  litigation  in  support  of  private 
party  actions,  scale  back  its  support  of  the  Exxon-Valdez  case, 
and  discontinue  some  200  affirmative  wetlands  cases.  As  a  result 
of  the  sequester,  the  consequences  for  the  Nation's  environment 
will  be  severe. 

Under  the  Americans  with  Disabilities  Act  of  1990  (ADA)',  the 
Civil  Rights  Division  has  new  major  responsibilities  in  the  areas 
of  regulation  and  policy  development,  technical  assistance, 
administrative  enforcement,  complaint  investigations,  compliance 
reviews,  and  litigation.  The  sequester  would  effectively 
'eliminate  the  accomplishment  of  any  of  the  ADA  objectives  within 
the  time  frames  established  ^y  Congress  and  the  President. 
Furthermore,  the  Division  would  be  unable  to  meet  the  public 
outreach  requirements  of  the  Act. 

Under  the  proposed  sequestration  level,  the  Civil  Rights 
Division  would  prosecute  existing  cases  only.  *  The  Division  would 
not  conduct  any  new  investigations  or  bring  new  cases  to  trial 
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and,  as  a  result,  the  civil  rights  of  Americans  in  the  areas  of 
employment,  education,  and  housing'  would  not  be  secure. 

The  U.S.  Attorneys  expect  that  the  sequester  will  result  in 
a  furlough  of  approximately  105  days.  In  the  area  of  criminal  ' 
litigation  and  prosecutions,  the -President's  Violent  Crime 
initiative  would  be  severely  curtailed,  and  the  asset  forfeiture 
program  would  be  severely  hampered.  Civil  litigation  would  be 
deferred  where  possible,  and  many  cases  would  be  settled  at 
potentially  less  than  favorable  outcomes  for  the-  Government, 

For  the  U.S.  Marshals  Service  (USMS) ,  certain  court 
proceedings  will  require  continuances  due  to  the  inability  to 
guarantee  safety,  resulting  in  the  release  of  defendants  in  cases 
that  violate  Speedy  Trial  Act  requirements.  The  number  of  new 
witnesses  accepted  into  the  Witness  Protection  Program  will  be 
reduced.  Most  prisoner  productions  will  be  delayed,  disrupting 
court  schedules  and  exacerbating  overcrowding  of  Federal 
detention  space. 

In  the  Support  of  U.S.  Prisoners  appropriation,  the  USMS 
would  be  forced  to  remove  prisoners  from  State  and  local  jails  in 
May  1991,  requiring  outright  release  of  prisoners  or  transfer  to 
already  overcrowded  Federal  Prison  System  (FPS)  facilities.  The 
elimination  of ^  funding  for  the  Cooperative  Agreement  Program 
would  reduce  the  guaranteed  detention  space  available  to  USMS  in 
State  and  local  jails  by  approximately  375  beds. 

A  sequester  of  the  Assets  Forfeiture  Fund  would  seriously 
curtail  funds  available  for  investigative  expenses,  i.e.,  awards 
for  evidence,  purchase  of  evidence,  and  equipping  of  conveyances? 
and  program  management  including  special  contract  services,  ADP 
et^ipment,  and  training.  Maintenance  and  upkeep  of  seized  assets 
will  also  have  to  be  kept  to  a  minimum,  thus  possibly  reducing 
their  potential  future  value.  To  avoid  additional  costs  of 
managing  real  property,  agents  may  have  to  defer  action  on  real 
property  and  other  assets  with  high  management  expenses  on  new 
cases. ^  In  addition,  the  Department  may  have  to  reduce  the  number 
of  equitable  sharing  cases  it  chooses  to  take  in  order  to  aibsorb 
reductions  in  the  equitable  sharing  program.  An  indirect  effect 
is  the  reduction  in  revenues  that  will  ultimately  result  from 
cutbacks  in  other  Federal  programs.  Forfeiture  revenues  could 
drop  from  the  $500,000,000  currently  estimated  to  $400,000,000  or 
-lower  in  1991  and  remain  depressed  in  1992. 

The  required  staffing  reductions  and  severe  restrictions 
placed  on  operational  travel  and  the  infrastructure  in  general, 
would  destroy  the  basic  foundation  of  the  Organized  Crime  Drug 
Enforcement  Task  Force  (OCDETF)  program.  The  OCDETF  program's 
unprecedented  success  in  fostering  cooperation*  among  law 
enforcement  agencies  from  all  jurisdictions  would  be  at  risk. 
Coordination  of  multiple  investigations,  use  of  financial 


Honorable  Richard  G.  Dannan 


4 


investigations  to  reach  otherwise,  invulnerable  targets,  and  the 
effective  use  of  attorneys  at  the  early  stages  of  investigations 
would  be  in  jeopardy. 

For  the  FBI,  the  1991  sequester  would  significantly  reduce' 
the  Bureau's  ability  to  thwart  terrorist  activity  that  may  result 
from  the  current  Iraqi  crisis.  The  President's  financial 
institution  fraud  initiative  would  be  severely  hampered, 
curtailing  current  investigations  and  prohibiting  the  initiation 
of  new  investigations.  In  addition,  the  FBI's  current  efforts  to 
address  the  Organized  Crime  National  Strategy  would  be  lessened, 
causing  a  potential  for  the  full  reenergence  of  criminal 
organizations.  The  sequester  would  also  preclude  the  FBI  from 
initiating  investigations  which  target  Asian  Organized  Crime 
groups,  leaving  this  country  vulnerable  to  this  increasing 
threat.  Another  important  responsibility  which  would  be 
diminished  is  the  FBI's  involvement  in  the  war  on  drugs. 

For  DBA,  the  1991  sequester  will  result  in  the  loss  of  one- 
third  of  DEA's  agent  workforce  at  a  time  when  drug  law 
enforcement  remains  a  top  priority  of  this  nation.  There  would 
be  a  drastic  reduction  to  the  Andean  initiative.  The  safety  of 
DEA  investigators  and  chemists  would  be  put  in  jeopardy  as  worn 
out  or  obsolete  equipment  will  not  be  replaced  in  1991. 

For  the  INS,  the  1991  sequester  would  cause  delays  of  up  to 
four  hours  at  land  ports-of-entry  because  INS  will  have  to 
furlough  staff  for  48  days.  The  Border  Patrol  would  be  forced  to 
drastically  curtail  its  border  and  checkpoint  operations.  Only 
stationary  border  watches  will  be  possible  as  fuel  and 
maintenance  funds  would  be  reduced.  Similar  reductions  would 
result  in  the  air  operations  program,  signaling  to  illegal  border 
crossers  and  drug  smugglers  that  INS's  ability  to  detect  this 
activity  is  severely  constrained.  INS  would  be  forced  to  reduce 
the  number  of  detainees  by  40  percent.  Extensive  backlogs  in 
processing  of  deportation  cases  would  result,  causing  additional 
burden  on  detention  space. 

In  the  Inspections  User  Fee  account,  the  reductions  in 
temporary  inspections  staff  and  furloughs  of  approximately 
49  days  per  person  will  double  the  average  wait  to  two  hours  for 
inspections  at  international  airports.  Resources  will  not  be 
available  to  expeditiously  process  excludable  aliens.  In  that 
-case,  inadmissable  aliens  will  have  to  be  paroled  into  the 
community. 

The  Legalization  program  will  be  phasing  down  in  1991. 
However,  under  sequestration  the  program  will  close  down  much 
earlier  than  planned,  without  completion  of  the  Phase  II 
caseload.  It  is  possible  that  INS  could  be  found  in  contempt  of 
court  if  cases  are  not  reviewed  in  a  timely  fashion.  In 
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addition , 
residents 


orderly  processing  of  applications  for  permanent 
under  Phase  II  of  the  program  would  be  impossible. 


In  the  Immigrations  Examinations  Fee  account  programs,  IMS 
will  furlough  staff  for  13  days  and  postpone  filling  new 
rcsiticns  (approved  in  1990  becau'se  of  increased  workload)  .  This 
action  will  cause  case  processing  delays,  creating  extensive 
backlogs  in  adjudications  cases.  Other  plans  for  expansion  in 
newly-i  mplemented  programs  such  as  the  Family  Fairness  Program 
and  the  Employment  Authorization  Program  will  have  to  be  delayed 
even  though  fees  are  being  collected  for  provision  of  these  as 
well  as  other  adjudication  services. 


The  Federal  Prison  System  will  furlough  staff  for  85  days. 
Considering  the  current  overcrowding  in  Federal  prisons,  a  1991 
sequester  to  FPS  would  compromise  security  at  Federal 
institutions  and  jeopardize  the  lives  of  inmates,  staff,  as  well 
as  the  safety  cf  the  community.  The  probability  of  prison 
disourbancss  and  incidencs  of  violence  would  increase  as  would 
escapes  and  damage  to  property.  Approximately  4,000  inmatas  in 
contract  facilities  would  have  to  be  returned  to  already 
overcrowded  FPS  facilities.  Overcrowding  would  rise  from  the 
current  170  percent  to  136  percent.  Finally,  FPS  would  be  unable 
to  activate  any  new  facilities,  totaling  3,000  beds;  hence, 
millions  of  dollars  in  caoital  investment  would  sit  idle. 


The  sequester  of  32.4  percent  for  the  Office  cf  Justice 
Programs  (OJP)  would  have  a  profound  impact  on  OJP's  State  and 
local  grant  programs.  The  reduction  for  the  Anti-Drug  Abuse 
program  would  reduce  the  number  cf  arrests  and  prosecutions  cf 
drug  offenders  in  every  stats  in  the  nation.  For  the  National 
Institute  of  Justice  (NIJ) ,  the  sequester  would  restrict  NIJ's 
ability  to  conduct  evaluations  of  drug  grant  programs  and  in  the 
Bureau  cf  Justice  Statistics  the  sequester  would  create 
irreplaceable  data  gaps  in  series  which  have  been  continuous  for 
nearly  two  decades.  It  is  also  projected  that  the  sequester 
would  result  in  the  necessity  to  furlough  OJP  employees  for 
63  days,  which  equates  to  approximately  2.5  days  per  pay  period 
for  each  employee. 

As  instructed  in  your  memorandum  of  August  7,  enclosed  are 
the  program,  project  and  activity  listings  and  the  plans  by 
Department  component. 


Sincerely, 


William  P.  Barr 
Acting  Attorney  General 


Bnclosures 


L.i.  ucpanmeni.  ot  Justice 

Office  of  the  Deputy  Attorney  General 
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The  Deputy  Attorney  General 


Washington,  D  C.  20530 


August  2,  1990 


Mr.  Sheldon  Krantz 
Chairperson 

ABA  Criminal  Justice  Section 
1140  Connecticut  Avenue,  N.W. 

Suite  1140 

Washington,  D.C.  20036 
Dear  Mr.  Krantz: 

This  letter  conveys  the  views  of  the  Department  of  Justice 
on  the  draft  revisions  of  the  ABA's  Prosecution  Function 
Standards  that  have  been  circulated  for  comment  in  anticipation 
of  discussion  and  possible  action  by  the  Criminal  Justice  Section 
at  the  ABA  meeting  in  Chicago. 

We  have  serious  objections  to  several  of  the  Standards, 
which  we  believe  would  have  a  harmful  effect  on  the  criminal  law 
enforcement  process.  A  few  appear  to  be  attempts  to  make 
substantive  changes  in  the  rules  of  criminal  procedure  in  favor 
of  defendants,  in  areas  where  the  defense  bar  has  been 
unsuccessful  in  convincing  legislatures  or  courts  of  its 
position.  In  this  regard,  two  of  the  proposed  new  Standards  are 
of  particular  concern  to  us:  the  restrictions  on  the  issuance  of 
sT^poenas  to  lawyers  in  Standards  3-3. 6(c)  and  (d) ,  and  the 
limitations  on  the  use  of  statutory  fee  forfeiture  provisions  in 
Standard  3 -3. 9(f). 

Before  discussing  in  detail  our  svibstantive  objections  to 
these  and  other  provisions  of  the  Standards,  we  must  rais^  more 
fundamental  questions  about  the  American  Bar  Association's  role 
in  promulgating  rules  of  conduct  for  government  prosecutors,  and 
the  process  by  which  these  particular  rules  were  developed. 

The  Prosecution  Function  Standards  purport  to  provide  a 
comprehensive  set  of  guidelines  for  prosecutorial  conduct  in 
virtually  every  situation  encountered  in  the  course  of  a  criminal 
prosecution.  But  the  "prosecution  function"  is  already  subject 
to  a  multiplicity  of  overlapping  rules  and  standards  created  and 
enforced  by  politically  accountadDle  institutions  responsible 
under  law  for  regulating  the  conduct  of  attorneys  in  general  and 
of  prosecutors  in  particular. 
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Prosecutors  are  first  and  foremost  bound  by  their  oaths  of 
office  faithfully  to  execute  the  laws  which  the  legislature  has 
promulgated,  in  accordance  with  applicable  statutory  and 
constitutional  standards.  They  must  also  adhere  to  codes  of 
conduct  imposed  by  their  own  executive  agencies.  Federal 
prosecutors  must  comply  with  this  Department's  Standards  of 
Conduct,  and  with  its  policies  and  practices  governing  other 
aspects  of  the  prosecution  function,  such  as  the  Principles  of 
Federal  Prosecution.  State  prosecutors  are  generally  governed  by 
analogous  rules  and  policies  of  their  employing  authority.  In 
addition,  both  state  and  federal  prosecutors  must  comply  with 
procedural  rules  established  by  the  courts  for  the  conduct  of 
criminal  prosecutions.  Finally,  this  Department  has  historically 
required  its  prosecutors,  insofar  as  it  is  consistent  with 
carrying  out  their  federal  law  enforcement  responsibilities,  to 
conduct  themselves  in  accordance  with  the  ethical  requirements  of 
those  state  and  local  jurisdictions  in  which  they  are  licensed  to 
practice. 

By  contrast,  the  American  Bar  Association  has  no  mandate, 
formal  or  informal,  to  make  rules  for  the  government's  conduct  of 
its  law  enforcement  business.  Whatever  claim  the  ABA  may  have 
to  set  standards  of  conduct  for  the  legal  profession  generally, 
this  claim  is  at  best  attenuated  where  the  particular  subset  of 
lawyers  targeted  for  regulation  is  already  by  law  subject  to 
regulation  by  duly  constituted  governmental  authorities. 

Furthermore,  to  the  extent  that  the  ABA's  standard-setting 
authority  has  historically  derived  from  a  consensus  of  the 
affected  parties,  that  basis  for  legitimacy  is  conspicuously 
absent  in  this  case.  The  entities  within  the  ABA  that  were  given 
responsibility  for  promulgating  revisions  to  the  Prosecution 
Function  Standards  -  the  Criminal  Justice  Section  and  its 
Committee  on  Standards  -  have  disproportionately  few  prosecutors 
among  their  members,  so  that  their  qualification  to  make  rules 
governing  the  conduct  of  a  prosecution  must  presumptively  be 
questioned.  Indeed,  with  respect  to  a  number  of  the  proposed 
Standards,  we  understand  that  the  few  prosecutors  on  the 
Standards  Committee  each  voted  to  oppose  adoption,  but  were 
overwhelmingly  outvoted  by  the  other  members  of  the  Committee. 

The  Section's  failure  to  include  at  least  a  majority  of 
prosecutors  on  the  committee  charged  with  developing  and 
recommending  standards  of  prosecutorial  conduct  undermines  at  the 
outset  any  legitimacy  these  standards  might  otherwise  have 
enjoyed  within  the  prosecutorial  community - 

Given  their  origin,  we  question  whether  the  Standards  can 
even  properly  claim  that  title.  In  its  ordinary  sense,  a 
"standard''  is  a  model  or  guide  generally  sanctioned  by  the  custom 
or  consensus  of  the  community  which  is  its  object.  While 
standards  may  of  course  be  aspirational,  they  may  not  seek  to 
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impose  requirements  that  the  relevant  community  would  find 
unrealistic,  impracticable,  unnecessary,  or  contrary  to  proper 
practice.  Accordingly,  in  order  to  be  accepted,  prosecutorial 
standards  must  embody  or  typify  the  conduct  of  prosecutors  acting 
in  conformity  with  the  common  understanding  of  proper 
prosecutorial  behavior.  Insofar  as  these  "standards"  break  new 
ground,  or  seek  to  regulate  conduct  that  has  not  heretofore  been 
regulated,  one  might  have  thought  it  particularly  important  to 
test  their  validity  within  the  prosecutorial  community  itself. 

But  the  Council  has  done  nothing  to  ensure  that  the  views  of 
prosecutors  are  given  any  weight  in  the  rulemaking  process.  The 
process  in  this  case  unfortunately  lends  support  to  an  argument 
that  these  Prosecution  Function  Standards  are  in  fact  more 
reflective  of  the  interests  of  the  defense  bar  than  they  are  of 
prosecutors  themselves. 

The  shortcomings  in  the  process  leading  to  their  adoption 
are  predictably  reflected  in  the  standards  themselves.  While  it 
is  true  that  many  of  the  Standards  state  perfectly 
straightforward  and  uncontroversial  ethical  and  legal  precepts  to 
which  most  prosecutors  are  already  required  to  adhere  by  one  of 
the  regulating  authorities  previously  mentioned,  in  other 
respects  the  Standards  would  require  prosecutors  to  act  in  a  way 
that  does  not  reflect  the  practice  in  state  and  federal  courts, 
and  is  not  required  by  any  law  or  applicable  rule  of  conduct.  In 
a  few  cases,  as  will  be  discussed  at  greater  length  below,  the 
Standards  actually  conflict  or  potentially  conflict  with  other 
requirements  with  which  prosecutors  are  legally  bound  to  comply. 
Thus,  the  Standards  represent  an  unwarranted  and  ill-conceived 
intrusion  into  a  domain  that  properly  belongs  to  the  legislature, 
the  executive  authority,  and,  where  appropriate,  the  courts.  It 
is  these  government  entities,  not  the  ABA,  to  which  the 
prosecutor  is  ultimately  answerable  for  his  conduct  under  law. 

We  take  little  comfort  from  the  partial  disclaimer  that 
introduces  the  Standards  (they  "are  not  intended  to  be  used  as 
criteria  for  the  judicial  evaluation  of  alleged  misconduct  by  the 
prosecutor  to  determine  the  validity  of  a  conviction,"  though 
they  "may  ...  be  relevant"  in  this  regard,  Standard  3-1.1).  In 
the  past  a  number  of  courts,  including  the  Supreme  Court,  have 
found  the  Standards  "relevant"  support  for  a  holding.  See,  e. q.  . 
Caldwell  v.  Mississippi .  472  U.S.  320,  334  &  n.  6  (1935);  United 
States  V.  Young.  470  U.S.  1  (1985).  And,  while  we  appreciate 
the  fact  that  the  Criminal  Justice  Section  Council  voted  last 
fall  not  to  make  the  Standards  the  vehicle  for  an  explicit 
expansion  beyond  the  Model  Rules  of  the  range  of  conduct  that  can 
be  labeled  "unprofessional,"  we  fully  expect  that  some  courts  and 
local  bar  associations  will  still  be  receptive,  as  they  have  been 
in  the  past,  to  suggestions  that  a  failure  to  comply  with  the 
Prosecution  Function  Standards  should  be  the  occasion  for 
sanctions  against  individual  prosecutors.  See,  e.q. .  United 
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States  V-  starusko .  729  F.  2d  256,  264  (3d  Cir.  1984) ;  People  v. 
TerrvT  720  P.  2d  125,  130-31  (Colo.  1986). 

In  sum,  we  believe  that  the  ABA  has  no  authority  to  set 
standards  for  the  conduct  of  prosecutors,  particularly  where  they 
have  been  promulgated  without  the  substantial  participation  and 
consent  of  the  prosecutorial  community,  and  that  in  many  of  their 
particulars  these  standards  go  beyond  and  even  conflict  with  what 
is  already  required  of  prosecutors  under  applicable  laws  and 
judicial  decisions. 

Turning  to  the  merits  of  the  Standards  themselves,  we 
discuss  first  those  dealing  with  attorney  subpoenas  and  attorney 
fee  forfeiture.  These  Standards  strike  us  as  stark  examples  of 
regulation  without  reference  to,  indeed  in  apparent  defiance  of, 
the  common  understanding  of  proper  prosecutorial  conduct,  as 
mandated  by  the  legislature  and  affirmed  by  the  courts.  We 
object  to  them,  and  urge  that  they  be  deleted  from  the  Standards 
in  their  entirety. 

standard  3-3. 6 fc^  and  Td^ !  Standard  3-3. 6(c)  prohibits 
prosecutors  from  issuing  subpoenas  to  attorneys  to  provide 
evidence  ''concerning  a  person  or  entity  who  or  which  is  or  has 
been  represented  by  the  lawyer/witness*  without  ''prior  judicial 
approval  after  an  opportunity  for  a  judicial  hearing."  Standard 
3-3. 6(d)  adds  that  a  prosecutor  "should  not  seek  or  issue  a 
subpoena  to  a  lawyer  to  present  evidence  about  a  past  or  present 
client,  unless  it  is  essential  and  all  reasonable  attempts  to 
obtain  the  information  from  alternative  sources  have  proven 
unsuccessful."  Standard  3-5. 6 fe)  extends  the  requirements  of 
Standard  3-3. 6(c)  to  the  context  of  trial. 

In  previous  correspondence  between  Department  officials  and 
the  ABA  regarding  changes  in  the  Model  Rules  of  Professional 
Conduct,  the  Department  has  vigorously  opposed  any  attempt  to  use 
ethical  and  disciplinary  rules  to  impose  restrictions  on  the 
issuance  of  attorney  subpoenas.  Standards  3-3. 6(c)  and  (d) ,  as 
well  as  Standard  3-3. 5(e),  represent  a  continuation  of  the  ABA's 
effort  to  use  extra-judicial  and  extra-legislative  means  to 
create  such  restrictions.  The  Department  continues  to  regard  the 
ABA'S  pronouncements  in  thi.s  area  as  illegitimate  and  wholly 
unwarranted.  \ 

The  Department  believes  that  the  restrictions  embodied  in 
these  standards  would  impede  legitimate  criminal  investigation  by 
restricting  the  government's  ability  to  subpoena  attorneys  to 
testify  regarding  unprivileged  matters.  Requiring  judicial 
approval  and  an  adversary  hearing  would  obstruct  and  delay  the 
grand  jury's  function  and  interfere  with  its  historic 
independence.  The  grand  jury's  right  to  every  person's  evidence 
has  never  been  construed  to  exclude  an  attorney's  testimony 
regarding  unprivileged  matters.  Such  hearings  also  would 
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needlessly  consume  judicial  resources  and  threaten  the  secrecy  of 
grand  jury  proceedings. 

The  Standards  are  unnecessary  to  protect  the  attorney-client 
relationship.  The  grand  jury  cannot  be  used  to  obtain  evidence 
subject  to  the  attorney-client  privilege,  and  internal  Department 
of  Justice  procedures  guarantee  that  grand  jury  subpoenas  will 
not  be  abused.  In  actual  practice,  there  has  been  no 
demonstration  of  abuse;  indeed,  most  subpoenas  are  complied  with 
uneventfully. 

qi-andard  3-3.12;  ''[A]  prosecutor  should  not  use  statutory 

forfeiture  provisions  to  prevent  a  defendant  from  paying  counsel 
of  choice  or  paying  other  expenses  incident  to  presenting  an 
effective  defense,  in  the  absence  of  reasonable  grounds  to 
believe  that  there  payments  constitute  a  sham,  fraud,  or  criminal 
conduct . " 

This  Standard  represents  the  most  extreme  example  of 
overreaching  in  the  Prosecution  Function  Standards.  Several  duly 
enacted  provisions  of  federal  law,  as  well  as  the  statutes  of 
several  states,  require  the  forfeiture  of  money  or  property  used 
in  or  derived  from  criminal  activity.  See,  e.a. .  18  U.S.C. 
1963(a);  21  U.S.C.  853(a)  and  881.  These  statutes  contain  no 
exceptions  for  funds  that  a  defendant  intends  to  use  to  pay 
counsel.  Indeed,  the  United  States  Supreme  Court  has  expressly 
held  that  these  statutes  authorize  the  forfeiture  of  funds  to  be 
used  for  attorneys  fees  and  that  the  forfeiture  of  such  funds 
does  not  violate  the  Constitution.  See  Caplin  &  Drvsdale. 
Chartered  v.  United  States.  109  S.  Ct.  2646  (1989);  United  States 
V.  Monsanto .  109  S.  Ct.  2657  (1989)..  Federal  prosecutors  have  a 
duty,  imposed  by  statute,  regulation,  and  the  prosecutor's  oath 
of  office,  to  institute  proceedings  to  implement  these  statutes. 
See  28  U.S.C.  544,  547. 

To  the  extent  that  Stamdard  3-3.12  would  prohibit  a  federal 
prosecutor  from  taUcing  action  that  has  been  authorized  by 
Congress,  found  constitutional  by  the  Supreme  Court,  and  required 
by  statute  and  the  prosecutor's  oath  of  office,  it  conclusively 
demonstrates  that  the  promulgators  of  the  standards  do  not 
represent  the  prosecution  conoaunity,  as  no  prosecutor  would  ^ 
endorse  a  stamdard  that  would  force  her  or  him  to  violate  the 
lav.  Indeed,  it  is  hard  not  to  see  Standard  3-3.12  as  an 
undisguised  attempt  by'  the  defense  bar  to  overturn  the  Monsanto 
and  Caplin  &  Drvsdale  decisions.  The  ABA  has  no  authority  or 
right  to  seek  to  impose  on  prosecutors  a  restriction  that  they 
are  duty-bound  to  ignore. 

Other  Standards  provide  further  illustrations  of  their 
overall  incongruity  with  accepted  prosecutorial  practice. 
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siiandard  3-2.8;  Standards  3-2. 8 (a),  (b)  and  (c)  properly  urge 

prosecutors  to  act  ethically  in  dealing  with  courts  and  opposing 
counsel.  Subsection  (e) ,  however,  appears  to  impose  a  new  and 
extremely  questionable  requirement  on  prosecutors.  After  stating 
that  prosecutors  should  '^strive  to  develop  good  working 
relationships  with  defense  counsel,''  this  Standard  adds  the 
following:  "In  particular,  a  prosecutor  should  assure  defense 

counsel  that  if  counsel  finds  it  necessary  to  deliver  physical 
items  which  may  be  relevant  to  a  pending  case  or  investigation  to 
the  prosecutor,  the  prosecutor  will  not  offer  the  fact  of  such 
delivery  by  defense  counsel  as  evidence  to  a  tribunal  for 
purposes  of  establishing  defense  counsel's  client's  culpability." 
The  discussion  of  this  provision  states  only  that  the  commentary 
will  note  "that  there  can  be  exceptions  to  this  rule." 

Without  further  commentary  or  explanation,  the  Department 
must  oppose  this  Standard.  The  language  is  vague,  and  the  scope 
of  the  provision  is  unclear.  For  example,  the  phrase  "finds  it 
necessary"  may  refer  both  to  compliance  with  subpoenas  and  to  a 
perceived  need  to  cooperate  with  the  government. 

Moreover,  as  written,  the  Standard  appears  to  go  far  beyond 
what  the  law  requires.  In  some  circumstances,  the  Fifth 
Amendment  privilege  against  self-incrimination  prohibits  the 
government  from  using  a  defendant's  act  of  producing  evidence 
against  the  defendant.  See  Fisher  v.  United  States.  425  U.S. 

391,  410  (1976) .  Obviously  in  those  cases  the  Department  would 
have  no  complaint  with  the  Standard.  The  act  of  production 
doctrine  has  no  application  to  any  non-compelled  production, 
however.  To  the  extent  that  the  Standard  would  prevent  the 
government  from  introducing  evidence  against  a  defendant  when 
defense  counsel  turns  over  evidence  to  the  government  in  response 
to  something  less  than  legal  compulsion,  the  Standard  is 
unacceptable. 

More  significantly,  corporations  and  other  collective 
entities  do  not  have  a  Fifth  Amendment  privilege;  thus,  the  act 
of  producing  evidence  or  documents  can  be  used  at  trial  to 
authenticate  documents  or  to  prove  the  corporations'  possession 
of  evidence.  See  Braswell  v.  United  States.  487  U.S.  99  (1988). 
In  these  cases,  the  ABA  Standard  appears  to  impose  an  unwarranted 
and  wholly  unsupported  restriction  on  the  government. 

Standard  3--3.4(b^t  "Prosecutors  should  take  reasonable  care  to 
insure  that,  adssent  exceptional  circumstainces,  no  arrest  warrant 
or  search  warrant  should  issue  without  a  prosecutor's  approval." 

This  is  not  a  new  standard,  but  the  Department  believes  that 
it  does  not  reflect  current  practice  and  imposes  an  unnecessary 
burden  on  federal  criminal  investigations.  Although  Assistant 
United  States  Attorneys  fre^ently  are  involved  in  the  search 
warrant  process,  that,  practice  is  far  from  universal.  Federal 
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investigatory  personnel  are  adequately  trained  to  determine  when 
an  investigation  has  gathered  sufficient  probable  cause  to  seek  a 
search  warrant.  They  do  not  require  the  aid  of  an  Assistant 
United  States  Attorney  in  every  case.  The  Department  suggests 
that  the  Standard  should  state  instead  that  prosecutors  should 
take  reasonable  care  to  ensure  that  investigators  working  at 
their  direction  or  under  their  authority  are  adequately  trained 
in  the  standards  governing  the  issuance  of  arrest  and  search 
warrants  and  should  inform  investigators  that  they  should  seek 
the  approval  of  a  prosecutor  in  close  or  difficult  cases. 

standard  3-3.9  f  f)  :  ''The  prosecutor  should  not  condition  a 
dismissal  of  charges,  nolle  prosequi,  or  similar  action  on  the 
accused's  relinquishment  of  the  right  to  seek  civil  redress." 

As  the  discussion  of  this  Standard  acknowledges,  the  Supreme 
Court  has  held  that  in  the  absence  of  a  prosecutorial  misconduct 
or  overreaching,  it  does  not  violate  public  policy  for  a 
prosecutor  to  condition  dismissal  of  charges  on  the  accused's 
agreement  not  to  bring  a  suit  under  42  U.S.C.  1983.  See  Town  of 
Newton  V.  Rumerv .  108  S.  Ct.  1187  (1987) .  In  light  of  this 
holding,  the  proposed  standard  is  unjustified,  and  the  Department 
opposes  it. 

Standard  3-5.3;  "The  prosecutor  should  not  peremptorily  strike 
jurors  solely  on  the  grounds  of  race,  religion,  national  or 
ethnic  background,  or  sex."  The  discussion  of  the  Standard 
states  that  "this  constitutional  requirement  should  also  be  an 
ethical  requirement." 

This  Standard  for  the  most  part  is  a  restatement  of  the 
Supreme  Court's  decision  in  Batson  v.  Kentucky.  476  U.S.  79 
(1986) .  The  Department  does  not  condone  the  use  of  peremptory 
challenges  for  any  improper  purpose  emd  therefore  largely 
endorses  this  Standard.  The  Department  notes,  however,  that  the 
Standard  represents  an  extension  of  the  Batson  decision.  Batson 
addressed  only  the  use  of  peremptory  challenges  to  exclude 
members  of  minorities  from  petit  juries.  The  government  has 
argued,  and  at  least  one  court  of  appeals  has  held,  that  Batson 
does  not  extend  to  peremptory  challenges  based  on  sex.  See 
United  States  V.  Han \1 tan .  850  F.2d  1028  (4th  Cir.  1988),  cert, 
denied,  110  S.  Ct.  1109  (1990).  Thus,  this  Standard  appears  to 
impose  an  unsupported  restriction  on  prosecutors,  and  to  this 
extent  the  Depairtment  opposes  it. 

******* 

It  should  be  clear  that  the  Department  has  substantial 
misgivings  about  the  efficacy  and  propriety  of  a  private 
organization  such  as  the  American  Bar  Association  making  rules 
for  the  conduct  of  government  prosecutors  outside  the  channels 
duly  established  by  law  for  doing  so.  Nonetheless,  the 


Department  would  be  willing  to  participate  in  reformulating  the 
Prosecution  Function  Standards  if  appropriate  measures  could  be 
taken  to  ensure  that  the  end  product  would  in  fact  be  consistent 
with  the  actual  standards  of  our  profession.  At  this  time, 
however,  the  Department  must  object  to  the  proposed  Standards  in 
their  entirety- 


Sincerely, 


William  P.  Barr 
Deputy  Attorney  General 


cc:  L.  Stanley  Chauvin,  Jr. 

President,  ABA 


S.  Hro.  101-661,  Pt.  7 

CONFIRMATION  HEARINGS  ON 
FEDERAL  APPOINTMENTS 


HEARINGS 

BEFORE  THE 

COMMITTEE  ON  THE  JUDICIAEY 
UNITED  STATES  SENATE 

ONE  HUNDRED  FIRST  CONGRESS 

SECOND  SESSION 


ON 

CONFIRMATION  HEARINGS  ON  APPOINTMENTS  TO  THE  FEDERAL 

JUDICIARY 


JUNE  27,  JULY  11,  16,  18,  AND  19,  1990 


Part  7 


Serial  No.  J-101-6 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


U.8.  GOVERNMENT  PRINTING  OFFICE 
42-798  WASHINGTON  :  1991 

For  sale  by  the  Superintendent  of  Documents,  Congressional  Sales  OfTice 
U.S.  Government  Printing  Oftice,  Washington,  DC  20402 


31 


Senator  Thurmond.  I  think  you  may  have  heard  what  I  said 
about  judicial  temperament.  There  is  no  excuse  in  the  world  for  a 
Federal  judge  to  yell  out  at  witnesses  or  jurors  or  other  people  in 
the  courtroom.  I  have  seen  that  done  and  seen  people  embarrassed 
unnecessarily.  Do  you  think  as  judge  you  can  restrain  yourself  and 
treat  people  with  all  courtesy? 

Judge  Moreno.  I  think  so,  Senator  Thurmond.  I  think  it  is  very 
important  for  judges  to  never  forget  that  we  are  human  beings, 
that  we  were  lawyers  once  representing  parties,  and  I  think  courte¬ 
sy  is  one  of  the  first  lessons  that  I  learned  at  home.  And  I  haven’t 
lost  it  through  my  judicial  career,  I  hope. 

Senator  Thurmond.  Now,  suppose  you  had  a  personal  feeling 
about  a  matter,  but  the  courts  had  handed  down  a  different  deci¬ 
sion  on  that  subject.  How  would  you  act? 

Judge  Moreno.  I  would  follow  precedent  and  set  aside  my  per¬ 
sonal  feeling. 

Senator  Thurmond.  That  is  all,  Mr.  Chairman.  Thank  you  very 
much. 

Judge  Moreno.  Thank  you.  Senator  Thurmond,  Mr.  Chairman. 
Senator  Kohl.  Thank  you.  Senator  Thurmond.  Thank  you.  Judge 
Moreno. 

Senator  Thurmond,  Hope  you  have  a  successful  tenure  on  the 
bench. 

Judge  Moreno.  Thank  you,  sir. 

Senator  Kohl.  Our  last  nominee  here  today  is  William  Barr  who 
has  been  nominated  to  be  Deputy  Attorney  General.  That  is  the 
number  two  slot  at  the  Justice  Department,  and  it  is  an  extremely 
important  position  in  our  Government.  If  confirmed,  Mr.  Barr  will 
help  the  Attorney  General  formulate  and  implement  Department 
policies  and  programs.  He  also  will  be  responsible  for  supervising 
all  the  organizational  units  of  the  Justice  Department. 

Mr.  Barr,  if  you  will  raise  your  right  hand,  do  you  swear  that  the 
testimony  you  shall  give  in  this  proceeding  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Barr.  I  do. 

Senator  Kohl.  Mr.  Barr,  if  you  have  any  members  of  your  family 
ivith  you,  we  would  be  delighted  to  meet  them. 

TESTIMONY  OF  WILLIAM  P.  BARR.  FALLS  CHURCH,  VA.  TO  BE 
DEPUTY  ATl’ORNEY  GENERAL.  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  would  like  to  introduce 
my  wife  Chris  and  my  daughters,  Mary,  Patricia,  and  Meg. 

Senator  Kohl.  It’s  nice  to  have  you  all  with  us  here  today. 

Mr.  Barr,  recent  newspaper  reports  have  criticized  Attorney  Gen¬ 
eral  Thornburgh  for  a  rigid  management  style.  For  example,  the 
New  York  Times  reported  that  he  ‘bypassed  the  traditional  hierar¬ 
chy  in  favor  of  running  the  Department  through  a  handful  of  in¬ 
tensely  loyal  aides,  most  of  whom  have  served  him  since  he  was 
Governor  of  Pennsylvania.” 

In  response  to  these  criticisms,  you  recently  were  quoted  as 
saying,  “There  is  a  need  to  improve  communications  within  the  De¬ 
partment  and  open  things'  up.”  If  confirmed,  Mr.  Barr,  what  specif¬ 
ic  steps  will  you  take,  in  your  words,  to  “open  things  up”? 
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Mr.  Barr.  Mr.  Chairman,  the  Attorney  General  has  asked  that  I 
play  the  traditional  role  of  the  Deputy  Attorney  General  in  the  De¬ 
partment,  and  I  see  my  immediate  tasks  as  reestablishing  tradi¬ 
tional  re^rting  lines  within  the  Department.  That  means  having 
the  divisions,  the  bureaus,  and  the  various  components  report 
through  the  Deputy  to  the  Attorney  General;  to  ensure  that  there 
are  open  and  good  communications  within  the  Department  through 
regular  meetings,  both  within  the  Deputy’s  office  with  the  various 
components  and  between  the  Attorney  General  and  the  various 
components  on  matters  that  require  his  attention,  and  also  to 
ensure  good  and  open  communications  between  the  Department 
and  the  other  agencies  in  the  executive  branch,  the  White  House, 
and,  of  course,  Congress. 

My  own  relationship  with  the  Attorney  General  is  a  direct  one.  I 
meet  with  him  one  on  one  every  morning.  I  meet  with  him  and 
other  staff  members  every  morning  at  8:30.  I  have  regular  contact 
with  him  during  the  day,  both  by  direct  line  with  him  on  the  tele¬ 
phone  or  just  walking  into  his  office.  I  meet  with  him  at  the  end  of 
every  day  to  review  the  issues  of  the  day  and  talk  about  what  is 
coming  up  the  next  day.  There  is  no  one  standing  between  me  and 
the  Attorney  General. 

Now,  I  think  that  the  fact  is  that  through  circumstance,  a  situa¬ 
tion  developed  at  the  Department  where  the  Attorney  General’s 
personal  aides  were  playing  more  of  a  management  role  than  they 
traditionally  have  or  should,  given  the  structure  of  the  Department 
of  Justice.  That  came  about  partly  because  of  the  circumstances 
under  which  the  Attorney  General  took  office  in  the  last  davs  of 
the  Reagan  administration.  There  were  just  a  few  more  months  in 
the  administration;  people  were  leaving  the  appointed  positions.  It 
was  hard  to  induce  people  to  come  in  to  take  positions.  And  so  I 
think  starting  at  that  time,  the  staff  started  playing  more  of  a 
management  role  than  was  healthy. 

That  carried  on,  of  course.  The  Attorney  General  was  unable  to 
get  his  first  pick  as  deputy  Attorney  General,  and  things  with  my 
predecessor  did  not  work  out  between  the  Attorney  General  and 
that  deputy.  And  so  there  has  been  a  period  of  time  where  the  tra¬ 
ditional  role  of  the  deputy  has  not  been  adhered  to.  But  I  think 
those  days  are  behind  us,  and  if  the  indication  .of  the  last  few 
weeks  is  any  indication,  things  are  back  on  track  as  far  as  the 
management  structure  of  the  Department  is  concerned. 

Senator  Kohl.  During  your  confirmation  hearing  last  year,  you 
described  the  Office  of  Legal  Counsel  as  the  “one  place  where  you 
could  go  in  the  executive  branch  for  that  objective  opinion  not 
driven  by  any  particular  policy  concerns.’’  I  suspect  that  you  view 
the  Office  of  the  Deputy  Attorney  General  quite  differently  as 
more  policy-  and  goal-oriented.  What  do  you  hope  to  achieve  if  con¬ 
firmed  to  your  new  position? 

Mr.  Barr.  I  think  my  principal  goal  is  to  perform  the  job  that 
the  Attorney  General  has  asked  me  to  perform  effectively,  and  the 
job  he  has  asked  me  to  perform  is  to  oversee  the  dav-to-day  work  of 
the  Department.  And  I  don’t  want  to  gloss  over  what  that  means, 
that  idea  of  the  day-to-day  work  in  the  Department. 

What  is  the  business  of  the  Department  on  a  daily  basis?  It  is 
enforcing  all  the  laws  of  the  United  States  across  the  board,  not 
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necessarily  running  from  crisis  to  crisis.  And  every  day  in  the  De¬ 
partment,  there  are  dedicated  men  and  women  throughout  the 
country  doing  just  that.  Sometimes  there  is  not  a  lot  of  hoopla  at¬ 
tached  to  it.  Sometimes  it  is  not  the  stuff  of  what  headlines  are 
made  of.  But  every  day  in  the  Civil  Division  there  are  people  win¬ 
ning  cases  for  the  United  States,  getting  restitution  from  people 
who  have  defrauded  the  Government.  There  are  people  in  the  Civil 
Rights  Division  vindicating  the  civil  rights  of  individual  Ameri¬ 
cans.  There  are  people  in  the  Lands  Division  or  the  Environmental 
and  Natural  Resources  Division  catching  polluters  and  bringing 
them  to  justice.  There  are  investigators  in  the  FBI  throughout  the 
country  working  and  investigating  cases  at  great  personal  sacrifice 
to  themselves. 

All  of  that  work  goes  on  on  a  daily  basis,  and  it  is  the  job  of  the 
deputy,  as  a  politically  accountable  official,  to  see  that  that  work  is 
carried  out  with  integrity,  with  constancy,  with  fairness,  and  with 
efficiency.  In  this  day  and  age  where  law  enforcement  is  being 
asked  to  do  so  much  more  with  less,  it  is  important  that  we  use  our 
resources  efficiently.  And  that  is  part  of  the  job  of  the  deputy,  to 
make  sure  that  resources  are  brought  to  bear. 

The  bottom  line  is  that  is  my  goal.  If  at  the  end  of  my  time  in 
Government  people  .say  that  I  have  accomplished  that,  that  I 
worked  with  the  Attorney  General  to  enforce  the  laws  across  the 
board  in  that  way,  then  I  would  be  a  happy  man. 

Now,  beyond  that,  there  are  priorities  tnat  come  up  in  our  coun¬ 
try,  and  it  means  sometimes  shifting  resources,  making  sure  that 
there  is  energy  there  to  deploy  the  resources  and  to  respond  to 
crises,  such  as  the  S&L  crisis  that  we  now  have.  Part  of  the  role  of 
the  deputy  is  to  see  that  those  things  are  done. 

Again,  I  hope  at  the  end  of  my  time  in  Government  that  people 
will  say  that  I  worked  with  the  Attorney  General  to  try  to  meet 
the  crises  in  the  best  way  possible. 

Senator  Kohl.  Within  the  Department’s  broad  jurisdiction,  what 
particular  areas  interest  you  more  than  others  from  a  broad  policy 
point  of  view? 

Mr.  Barr.  Well,  I  used  to  think  constitutional  law  interested  me 
when  I  was  in  OLC.  I  think  the  last  few  weeks  have  been  an  educa¬ 
tion  for  me  about  the  breadth  of  activity  in  the  Department. 

I  think  that  the  issues  that  interest  me  most  right  now  are  the 
war  on  drugs,  how  we  can  more  effectively  combat  the  plague  of 
drugs;  white-collar  crime,  particularly  in  the  S&L  area;  and  from  a 
management  standpoint,  how  we  can  tell  the  story  of  the  effective 
job  that  the  men  and  women  in  the  Department  are  doing,  and 
keep  a  better  handle  on  the  activity  that  is  occurring  on  a  regular 
basis  out  in  the  field. 

A  lot  of  people  in  Washington  forget  that  the  Department  is 
largely  a  field  organization  with  94  U.S.  attorneys’  districts  out 
there  and  the  FBI,  DEA,  the  Border  Patrol,  INS  out  there  doing  a 
job  throughout  the  country  and  throughout  the  world.  Sometimes 
we  don’t  capture  all  that  they  are  doing  and  bring  them  to  the  at¬ 
tention  of  the  country. 

Senator  Kohl.  Will  other  officials  in  the  Department  have  the 
same  access  to  the  Attorney  General  as  you  do,  or  do  you  plan  to 
make  them  go  through  yourself  first? 


Mr.  Barr.  I  think  the  normal  reporting  line  would  be  through 
the  Deputy  Attorney  General,  but  I  think  any  Presidential  appoint¬ 
ee  heading  a  component  has  the  prerogative  any  time  they  want  to 
go  in  and  see  the  Attorney  General.  That  was  always  the  feeling 
that  I  had  when  I  was  Assistant  Attorney  General,  and  I  never  had 
any  problems  seeing  the  Attorney  General.  And  I  am  trying  to 
make  clear  to  people  that  they  should  feel  free  if  they  feel  they 
have  to  talk  to  the  Attorney  General  to  walk  in  and  talk  to  him.  I 
think  there  will  be  more  regular  meetings  with  the  Attorney  Gen¬ 
eral. 

I  am  not  by  nature  someone  who  tries  to  exclude  people.  I  try  to 
include  people,  and  I  believe  in  teamwork,  bringing  people  togeth¬ 
er,  and  not  really  caring  who  gets  the  credit,  Just  as  long  as  the  job 
is  done. 

Senator  Kohl.  In  what  ways  do  you  imagine  that  your  role  will 
be  different  as  you  play  it  out  from  the  role  played  by  Mr.  Ayer, 
your  predecessor? 

Mr.  Barr.  I  think  in  practice,  the  way  things  evolved,  Mr.  Ayer 
did  not  perform  the  role  of  the  deputy,  the  traditional  role  of  the 
deputy.  He  had  a  number  of  areas  where  he  had  responsibility,  but 
generally  a  lot  of  components  were  reporting  directly  to  the  Attor¬ 
ney  General  and  not  through  the  deputy.  And  in  that  respect,  I 
think  certainly  things  have  changed. 

Senator  Kohl.  Mr.  Barr,  Senator  Glenn  has  a  bill  to  overturn  a 
Justice  Department  effort  to  curtail  the  investigative  authority  of 
the  inspectors  general.  I  am  a  cosponsor  of  that  bill.  Although  you 
did  not  write  the  legal  opinion  that  restricts  IG  investigations,  you 
supported  it  and  enforced  it.  Aren’t  there  two  sides  to  this  issue? 
And  would  you  comment?  ; 

Mr.  Barr.  Yes,  Mr.  Chairman,  there  are  two  sides  to  theTssue,  as 
there  usually  are  to  most  things. 

The  opinion  you  refer  to  was  Issued  by  my  predecessor,  and  I 
would  like  to  take  a  little  time  on  this  because  it  is  an  important 
issue.  The  opinion  was  issued  by  my  predecessor,  Doug  Kmiec,  on 
March  9,  1989.  It  was  requested  by  the  Department  of  Labor,  and 
the  issue  was  the  general  issue  of  whether  the  role  of  inspectors 
general  also  encompassed  carrying  out  regulatory  investigations 
that  were  by  statute  committed  to  enforcement  components  within 
the  Department  of  Labor,  for  example,  OSHA  inspection  or  the 
Fair  Labor  Standards  Act.  And  the  IG  at  Labor  was  making  what 
was  thought  by  OLC  to  be  a  very  broad  claim  of  jurisdiction;  that 
he  could,  if  he  was  dissatisfied  with  the  way  an  Assistant  Secretary 
was  carrying  out  an  enforcement  program  such  as  OSHA  inspec¬ 
tions  of  plants,  the  IG  could  go  in  and  start  carrying  out  those  reg¬ 
ulatory  inspections. 

OLC  wrote  an  opinion,  the  March  9  opinion,  saying  that,  no, 
there  is  a  basic  distinction  between  the  role  of  an  IG  and  the  en¬ 
forcement  components  in  a  Department;  that  the  IG  is  fundamen¬ 
tally  a  watchdog  and  should  be  overseeing  the  enforcement  people 
but  not  actually  supplanting  them  and  carrying  out  their  enforce¬ 
ment  activity,  because  then  there  is  no  watchdog  watching  the 
watchdog  and  there  are  no  clear  lines  of  jurisdiction. 
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That  was  the  general  line  drawn  in  the  March  9  opinion.  It  was 
in  response  to  that  very  broad  question  propounded  by  Labor  De¬ 
partment. 

I  should  say  that  OLC  tried— I  wasn’t  there,  but  I  did  go  back 
and  review  the  correspondence,  and  OLC  tried  to  evade  answering 
this  question.  They  attempted  to  fend  it  off  by  telling  Labor  De¬ 
partment  please  come  to  us  if  you  have  a  specific  dispute  and  a 
specific  investigation;  but  this  is  sort  of  a  broad  question  you  want 
us  to  answer,  and  unless  you  have  a  specific  case,  we  really  don’t 
want  to  get  into  it.  But  both  the  IG,  my  understanding  is,  and  the 
general  counsel  were  adamant  that  they  wanted  guidance  on  this, 
and  ultimately  the  opinion  was  issued. 

That  raised  a  lot  of  concern  in  the  IG  community  that  apparent¬ 
ly  had  a  number  of  effects.  One,  there  was  not  clarity  as  to  what 
that  line  meant  in  a  number  of  particular  circumstances,  and  there 
was  also  a  concern  that  there  was  a  chilling  effect,  that  if  an  inves¬ 
tigation  was  close  to  the  line,  that  it  might  deter  the  IG  from  ag¬ 
gressively  pursuing  a  matter. 

I  think  a  lot  of  that  was  confusion  among  the  IG’s  and  confusion 
as  to  what  the  opinion  stood  for.  And  since  I  took  over  at  OLC,  I 
think  I  have  dealt  with  three  or  four  matters,  I  have  found  in  each 
one  that  the  IG  had  jurisdiction.  The  one  exception  was  in  the  situ¬ 
ation  with  HHS  and  the  FDA,  where  Secretary  Sullivan  delegated, 
my  understanding  is,  all  the  criminal  enforcement  powers  of  FDA, 
took  them  away  from  FDA  and  delegated  them  to  the  inspector 
general,  which  gave  us  concern  because  that  issue  was  also  ad¬ 
dressed  in  the  OLC  opinion.  There,  while  I  was  concerned  about 
that  delegation,  what  I  suggested  was  instead  of  fighting  the  whole 
macro  issue  of  IG  mrisdiction,  let’s  focus  on  the  specific  cases  we 
are  worried  about.  Those  were  the  generic  drug  cases. 

So  I  took  the  position  there  that  we  could  keep  the  IG  operating 
in  those  cases.  I  felt  the  IG  had  jurisdiction  in  those  cases  because 
there  already  had  been  corruption  or  malfeasance  in  FDA,  and 
there  was  a  potential  of  collusion  in  these  cases.  So  I  felt  the  IG 
could  operate  on  these  cases,  and  I  also  wanted  to  keep  the  IG  in¬ 
volved  even  in  those  cases  where  it  ultimately  turned  out  that  the 
IG  might  not  have  jurisdiction  because  of  the  learning  curve  and 
because  of  the  special  expertise  of  the  IG  investigators.  So  we 
worked  out  a  plan  with  HHS  which  kept  the  IG’s  involved  and 
kept  those  cases  moving. 

Now,  at  the  same  time,  I  have  been  trying  to  address  the  broader 
concerns  of  the  IG's,  There  was  a  hiatus  period  where — OLC  start¬ 
ed  these  negotiations  while  I  was  at  OLC,  and  then  when  the  new 
deputy  came  in,  those  negotiations  were  carried  out  by  the  deputy’s 
office.  Those  negotiations  didn’t  reach  fruition,  and  after  Don  Ayer 
left,  I  was  asked  to  take  back  up  that  task. 

As  Senator  Glenn  has  pointed  out,  I  did  testify  before  his  com¬ 
mittee  on,  let  me  see,  when  was  that?  I  guess  April  25.  I  testified 
extensively  about  my  views  on  the  opinion,  why  I  thought  the  gen¬ 
eral  line  that  was  drawn  in  the  March  9  opinion  was  an  important 
distinction  to  keep,  but  that  I  recognized  that  there  might  be  spe¬ 
cific  factual  circumstances  that  would  lead  us  to  try  to  adjust  that 
line,  but  at  the  same  time  we  shouldn’t  throw  the  baby  out  with 
the  bath  water  and  just  forget  about  any  distinction.  Within  those 
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parameters,  we  have  taken  up  discussions  again  with  the  IG’s 
under  the  auspices  of  0MB,  and  we  have  had  a  number  of  very 
productive  meetings.  Most  of  the  areas  of  concern  that  were  raised 
we  have  resolved,  and  I  am  happy  to  say  that  most  of  the  areas  of 
concern  were  areas  where  we  agreed  with  the  IG’s  that  they  had 
jurisdiction. 

There  are  a  few  tough  areas  that  we  have  been  working  on,  and  I 
made  a  proposal  that  I  feel  is  quite  reasonable  and  was  well  re¬ 
ceived  by  the  two  IG's  with  whom  we  are  negotiating.  And  they 
have,  I  believe,  taken  it  back  to  the  rest  of  the  IG's  to  see  if  we 
could  work  this  out  administratively. 

At  the  same  time,  I  think  people  have  to  recognize  that  we  are 
not  negotiating  policy  here.  We  are  negotiating  within  the  confines 
of  a  statute.  I  understand  what  negotiations  are  all  about,  and  I 
understand  what  negotiating  policy,  when  policy  is  on  the  table, 
what  it  is  all  about.  But  we  have  a  view  as  to  what  the  law  means, 
and  within  that  framework,  we  are  trying  to  negotiate  an  adminis¬ 
trative  agreement.  And  we  have  gone  a  long  way,  and  I  am  hopeful 
that  we  can  do  that. 

Now,  there  is  a  statute  or  a  proposed  legislation  that  I  believe  it 
was  reported  out  of  the  Senate  Government  Operations  Committee, 
and  my  understanding  is  that  if  I  fail  to  reach  agreement  with  the 
IG’s,  that  Congress  or  the  Senate  will  act  on  that  legislation— and 
of  course,  we  are  opposed  to  that  legislation.  We  think  it  goes  too 
far,  but  I  understand  the  consequences  of  not  being  able  to  work 
this  out  administratively. 

Senator  Kohl.  Senator  Glenn  and  others  would  like  your  assur¬ 
ance,  to  the  extent  that  we  still  have  differences,  that  you  will 
work  as  hard  as  possible  with  us  to  try  and  resolve  those  differ¬ 
ences? 

Mr.  Barr.  Absolutely,  Mr.  Chairman.  ^  have  been  working  verv 
hard  on  this  issue.  I  think  very  highly  of  the  IG's,  We  had  an  excel¬ 
lent  IG  at  the  Department.  We  now  have  a  new  IG  that  I  am  look¬ 
ing  forward  to  working  with,  and  now  in  the  deputy's  position,  I 
see  more  fullv  the  value  of  having  an  IG.  But  the  IG’s  are  the  natu¬ 
ral  allies  of  the  Department  of  Justice,  and  I  intend  to  work  closely 
with  the  IG’s.  And  I  think  those  who  have  had  the  chance  to  deal 
with  me  directly  understand  that  I  don’t  commit  this  with  any  pre¬ 
disposition  against  IG’s,  and  that  my  position  is  based  on  the  prior 
opinion  in  OLC  which  I  think  was  a  good-faith  reading  of  the  law. 

Senator  Kohl.  One  other  question  before  I  turn  it  over  to  Sena¬ 
tor  Thurmond  and  Senator  Specter.  At  your  confirmation  hearing 
last  year  to  head  the  Office  of  Legal  Counsel,  you  told  this  commit¬ 
tee  that  OLC’s  role  is  not  “to  try  to  push  the  law  one  way  or  an¬ 
other  or  to  play  an  activist  role  in  the  evolution  of  the  law,’’  but  I 
am  not  so  sure  that  OLC’s  role  was  quite  so  limited  last  year. 

Last  year,  OLC  told  the  President,  as  you  know,  that  he  could 
use  the  pocket  veto  between  sessions  of  Congress  to  kill  the  Chi¬ 
nese  student  legislation,  and  you  were  quoted  as  going  even  further 
saying  that  "any  adjournment  of  either  House  for  longer  than 
three  days  gives  the  President  an  occasion  for  a  pocket  veto  if  he 
should  so  desire.’’ 

Your  advice  seems  to  be  in  conflict  with  two  D.C.  circuit  cases 
which  suggest  that  a  President  can  only  use  the  pocket  veto  after 
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the  final  adjournment  of  Congress.  Couldn’t  this  be  construed  as 
pushing  the  law  in  a  particular  way? 

Mr.  Barr.  I  don’t  think  it  could  be  fairly  construed  that  way,  Mr. 
Chairman.  I  have  testified  on  this  extensively,  and  I  would  wel¬ 
come  anyone  reviewing  my  testimony. 

Our  position  is  based  on  two  Supreme  Court  cases,  the  pocket 
veto  cases  and  the  Wright  case.  I  think  one  was  decided  in  the 
1920’s  and  the  other  in  the — I  forgot.  It  might  be  the  1930’s.  And 
we  feel  that  those  Supreme  Court  cases  are  still  controlling,  and 
that  the  one  D.C.  circuit  case  does  not  trump  the  pocket  veto  case, 
which  is  a  Supreme  Court  case.  The  other  D.C.  circuit  case  was  va¬ 
cated. 

Now,  this  has  been  a  long-standing  issue  wiHi  people  lining  up  on 
all  sides.  My  understanding  is  that  the  consistent  position  of  OLC 
has  been  the  position  that  I  took.  It  was  a  position  taken  by  my 
predecessors;  it  was  the  position  taken  by  the  head  of  OLC,  Justice 
Scalia,  when  he  was  head  of  OLC.  I  know  that  there  have  been  dif¬ 
ferences  in  the  Department  over  time.  Judge  Bork  took  the  oppo¬ 
site  position,  and  there  was  internal  debate  in  the  Department.  But 
it  was  a  close  issue  of  law,  and  my  judgment  was  that  we  should 
adhere  to  the  Supreme  Court  cases  even  though  they  were  older 
Supreme  Court  cases. 

Senator  Kohl.  Suppose  we  in  Congress  passed  a  bill  that  prohib¬ 
ited  the  President  from  using  pocket  vetoes  except  after  the  final 
adjournment  of  a  Congress.  Would  that  settle  the  matter  in  your 
mind? 

Mr.  Barr.  Well,  no.  I  think  that  the  pocket  veto  case,  the  Su¬ 
preme  Court  case  which  construes  the  Constitution  specifically 
deals  with  intersession  vetoes  and  anticipates  the  issue  of  whether 
Congress  can  prevent  pocket  veto  during  an  intersession  by  ap¬ 
pointing  an  agent  to  receive  messages.  It  specifically  anticipates 
that  and  rejects  it,  if  my  recollection  of  the  case  is  correct.  So  if  I 
am  right  on  the  constitutional  issue,  then  you  couldn’t  solve  it  by 
statute. 

Now,  this  is  an  area  that  is  causing  a  lot  of  uncertainty,  and  it  is 
one  that  I  think  should  be  resolved  in  the  courts.  And  ultimately 
the  Supreme  Court  will  have  to  decide  this  issue.  Even  if  a  statute 
was  passed,  the  constitutionality  of  that  statute  would  ultimately 
have  to  be  decided.  So  at  the  appropriate  time,  I  think  there  should 
be  a  test  case  on  the  pocket  veto,  as  I  have  told  the  House  Rules 
Committee. 

On  the  Chinese  student  matter,  we  didn't  just  pocket  veto  the 
bill.  What  we  did  was  a  protective  return  what  it  did  is  it  said  we 
think  we  are  pocket  vetoing  it,  but  if  we  are  wrong,  here  is  a 
return.  And  that  permitted  the  override  vote  to  occur  on  the  Chi¬ 
nese  students  matter. 

Senator  Kohl.  Thank  you. 

Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  I  think  your  statements  have  covered  most  of  the  ques¬ 
tions  I  had  in  mind.  I  would  like  to  propound  this  question  to  you: 
Do  you  intend  to  take  an  active  role  in  the  selection  of  potential 
nominees  for  the  Federal  bench?  And  if  so,  what  criteria  will  you 
use  in  evaluating  these  individuals? 

P — 
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Mr.  Barr.  The  judicial  selection  process  currently  is  located  in 
the  Office  of  the  Attorney  General  and  is  largely  coordinated  by 
Mr.  Dickman,  one  of  the  assistants  to  the  Attorney  General.  And  I 
believe  the  current  plan  is  to  leave  that  as  it  is  and  not  shift  judi¬ 
cial  selection  down  to  the  deputy's  office. 

My  role  in  the  past  year  plus  that  I  have  been  in  the  Department 
has  been  doing  some  of  the  interviewing  for  that.  I  have  to  say  I 
haven’t  been  doing  many  recent  interviews,  but  I  am  one  of  the 
people  that  is  called  on  from  time  to  time  to  do  judicial  interviews, 
and  I  expect  that  that  will  continue. 

The  criteria  I  use — well,  most  of  the  questions  that  I  usually  ask 
when  I  am  talking  to  someone  were  asked  by  you,  Mr.  Chairman, 
today  when  you  were  talking  to  the  candidates  here.  Many  of  the 
questions  you  asked  are  the  same  ones  I  ask.  What  I  am  looking  for 
is,  above  all,  integrity,  judicial  temperament,  which  I  think  was 
well  defined  by  one  of  the  candidates  here  today,  competence,  intel¬ 
ligence,  and  compatibility  with  the  President’s  philosophy  that  the 
role  of  judges  in  a  democratic  society  is  to  apply  the  law  and  not  to 
make  law.  And  when  we  put  people  in  the  judiciary  on  life  tenure, 
there  are  very  few  checks  and  balances  on  the  judiciary.  It  is  im¬ 
portant  to  have  a  good  feeling  that  a  particular  candidate  is  some¬ 
one  who  will  serve  the  law. 

Senator  Thurmond.  Mr.  Barr,  has  the  Department  of  Justice 
taken  any  particular  position  on  these  private  clubs,  or  does  it  plan 
to  prepare  a  position  paper  on  that  subject  or  not? 

Mr.  Barr.  Not  that  I  am  aware  of.  I  think  it  is  a  legitimate  area 
of  inquiry.  I  think  like  other  things,  I  judge  each  person  based  on 
the  facts  of  each  case.  And  I  look  at  each  individual.  I  look  at  the 
surrounding  circumstances  and  other  indicia  of  the  person's  char¬ 
acter  and  philosophy,  and  I  make  a  decision  on  a  case-by-case  basis. 
And  one  of  the  factors  that  certainly  is  taken  into  account  in  the 
Department  of  Justice  would  be  membership  in  a  club  that  prac¬ 
tices  invidious  discrimination. 

Senator  Thurmond.  That  is  about  the  only  way  you  can  honestly 
and  justly  do  it,  consider  each  individual,  is  it  not,  and  his  particu¬ 
lar  qualities? 

Mr.  Barr.  That  is  the  way  I  do  it. 

Senator  Thurmond.  Now,  I  want  to  ask  you  this:  Concerning  the 
question  of  legal  counsel  and  inspector  general.  Senator  Glenn 
stated  in  a  letter  he  wrote  me  that  the  efforts  to  resolve  these  dif¬ 
ferences  have  been  unsuccessful  to  date.  So  I  just  want  to  ask  you, 
if  you  are  confirmed  as  Deputy  Attorney  General,  would  you  be 
willing  to  work  to  resolve  that  issue? 

Mr.  Barr.  Absolutely.  In  fact,  as  soon  as  the  hearing  broke  up, 
we  agreed  to  meet  with  the  inspectors  general.  0MB  has  been  serv¬ 
ing  as  an  honest  broker.  They  convened  the  meeting  in  my  confer¬ 
ence  room.  We  have  exchanged  drafts.  The  last  draft  that  we  sent 
was  well  received  by  the  two  inspectors  general  that  we  are  dealing 
with. 

There  are  a  lot  of  inspectors  general,  and  thev  are  not  a  mono¬ 
lith.  A  lot  of  them  have  their  own  views,  and  there  is  a  range  of 
opinion  among  them.  All  I  can  react  to  are  the  two  people  that 
have  been  asked  to  deal,  and  we  have  a  good  relationship  and 
things  are  moving.  And  I  am  hopeful  we  can  work  this  out. 
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Senator  Thurmond.  Thank  you.  You  are  well  qualified  to  be  a 
Deputy  Attorney  General.  I  will  be  happy  to  support  you.  I  hope 
you  have  a  successful  tenure  of  service. 

Mr.  Barr.  Thank  you,  Senator. 

Senator  Kohl.  Thank  you,  Senator  Thurmond. 

Following  custom,  Senator  Leahy  is  next. 

Senator  Leahy.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Barr,  let  me  just  ask  you  a  couple  questions.  I  understand  a 
number  have  been  already  covered.  I  understand  Senator  Thur¬ 
mond  asked  whether  you  will  have  a  role  in  selecting  the  judicial 
nominee.  I  am  chilled  bv  your  answer  that  that  function  will  con¬ 
tinue  to  be  handled  by  the  office  headed  by  Murray  Dickman,  but  I 
guess  that  is  a  decision  that  has  been  made,  unfortunate  as  it 
might  be. 

Now,  if  you  are  confirmed,  you  communicate  directly  with  the 
Attorney  General,  or  is  somebody  else  going  to  control  that  gate? 

Mr.  Barr.  I  am  presently  communicating  directly  and  regularly 
with  the  Attorney  General,  as  I  mentioned  here  earlier.  I  see  the 
Attorney  General  every  morning  privately.  I  just  stroll  into  his 
office  and  we  chat.  Then  there  is  a  staff  meeting  at  8:30  every 
morning  on - 

Senator  Leahy.  Do  you  expect  the  traditional  role  to  be  there? 
Mr.  Barr.  Absolutely.  The  office  of  executive  assistant  to  the  At¬ 
torney  General  is  no  longer  in  existence,  and  there  is  no  one  be¬ 
tween  me  and  the  Attorney  General. 

Senator  Leahy.  At  another  hearing  I  had  sent  a  written  question 
to  the  Attorney  General  about  agency  unresponsiveness.  I  got  a 
lengthy  explanation  saying  how  they  are  going  to  improve  paper 
flow  and  so  on,  and  I  appreciated  finally  getting  an  answer  to  a 
question  of  mine,  even  if  it  had  to  come  through  a  congressional 
hearing.  Obviously,  we  can’t  have  you  or  the  Attorney  General 
here  every  couple  weeks  to  ask  questions,  although  it  might  be 
helpful.  I  must  admit  if  I  ask  a  question  in  committee  of  the  Attor¬ 
ney  General,  I  will  get  some  answer.  If  I  submit  a  question,  I  will 
eventually  get  some  answer.  I  have  yet  to  find  any  way  I  can  get  a 
letter  answered.  Even  if  it  is  sent  as  a  personal  letter,  the  Attorney 
General  won’t  respond.  I  understand  also  that  a  similar  complaint 
is  being  made  by  both  Republican  and  Democrat  Senators. 

Some  have  said — I  have  not — but  some  have  said  that  they  have 
a  feeling  that  being  a  member  of  the  Judiciary  Committee,  you  are 
sort  of  treated  as  such  inferior  people  that  they  should  not  be  re¬ 
sponded  to.  That  may  be  a  management  decision.  I  understand  the 
Attorney  General  did  have  the  chance  of  being  chief  executive  of 
one  of  the  50  States,  and  he  must  also  get  a  lot  of  mail. 

Is  there  any  conceivable  way  that  one  could  actually  get  a  re¬ 
sponse  from  the  Attorney  General  if  they  are  a  Member  of  the 
Senate,  or  even  the  Deputy  Attorney  General? 

Mr.  Barr.  Well,  obviously - 

Senator  Leahy.  I  ask  the  question  seriously,  incidentally. 

Mr.  Barr.  I  have  limited  knowledge  of  history  in  this  regard,  and 
obviously  it  is  possible  for  a  member  of  the  Judiciary  Committee  or 
will  be  possible  for  them  to  get  a  direct  response  from  the  Attorney 
General.  But  responsiveness  of  the  Department  to  Congress  is  cer¬ 
tainly  something  that  I  am  interested  in  improving.  I  understand 
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that  it  is  very  important  to  have  a  good  working  relationship  with 
one's  committee  and  with  Congress  more  generally.  I  have  worked 
in  legislative  affairs  myself,  and  I  understand  the  need  for  getting 
back  to  people  quickly,  returning  telephone  calls  and  answering 
the  mail  quickly. 

There  is  a  backlog  of  mail  which  I  have  noticed  of  unanswered 
responses,  and  we  are  trying  to  address  that  and  clear  up  that 
backlog.  And  I  would  make  one  of  my  high  priorities  in  the  months 
ahead  making  the  Department  more  responsive,  getting  our  an¬ 
swers  out  more  quickly,  and  communicating  more  readily  with 
members  of  the  committee. 

My  standing  rule  is  if  I  come  back  into  my  office  and  see  a  phone 
call  from  a  Senator,  a  Member  of  Congress,  it  is  the  first  call  I 
return. 

Senator  Leahy.  1  appreciate  that.  I  voted  for  Attorney  General 
Thornburgh  both  in  this  committee  and  for  his  confirmation.  I 
voted  against  former  Attorney  General  Meese  both  in  this  commit¬ 
tee  and  on  the  floor.  Given  my  relationship  with  Attorney  General 
Meese  and  Attorney  General  'Thornburgh,  if  I  had  those  votes  to  do 
over  again,  I  would  do  them  just  the  opposite.  I  would  have  voted 
for  Mr.  Meese  and  against  Mr.  Thornburgh.  With  Mr.  Meese,  even 
though  I  had  voted  against  him,  I  found  I  could  always  get  an 
answer  from  him.  I  might  or  might  not  agree  with  the  answer,  but 
I  got  an  answer.  I  found  that  if  I  asked  him  something,  he  would 
respond,  and  I  could  rely  on  the  response. 

That,  for  whatever  reason,  has  not  been  my  experience  with  At¬ 
torney  General  Thornburgh,  and  I  think  it  is  unfortunate  because  1 
think  he  is  a  very  talented  man.  I  think  he  has  great  potential  abil¬ 
ity.  1  am  not  asking  anybody  at  the  Department  of  Justice  to  agree 
with  me  on  issues.  I  am  not  asking  that  at  all.  1  would  Just  like  to 
get  an  answer,  and  I  would  like  to  know  that  I  could  rely  on  the 
response.  With  Attorney  General  Meese  and  every  single  Attorney 
General  previous  to  that — I  have  served  here  for  16  years— Repub¬ 
lican  and  Democrat  alike,  1  could. 

One  last  question,  if  I  might - 

Mr.  Barr.  Can  I  just  say  something,  Senator? 

Senator  Leahy.  Certainly. 

Mr.  Barr.  I  think  part  of  the  responsibility  should  be  on  the 
Deputy  Attorney  General  to  make  sure  that  those  communications 
are  being  satisfactorily  handled,  and  I  am  going  to  take  responsibil¬ 
ity  for  it  in  the  future.  In  addition,  the  President  has  sent  up  the 
nomination  of  a  new  Assistant  Attorney  General  for  Office  of  Leg¬ 
islative  Affairs,  Lee  Rawls,  who  previously  worked  in  the  Senate, 
and  I  am  looking  forward  to  working  with  him  to  build  upon  the 
relationship  that  we  have  here  in  the  Senate. 

Senator  Leahy.  There  has  also  been  legislation  introduced  in  the 
Senate  regarding  the  broad  issues  involving  the  savings  and  loan 
industry  during  the  past  decade.  One  proposal  would  create  a  new 
Financial  Services  Crime  Division  in  the  Justice  Department  with 
an  Assistant  Attorney  General  for  Financial  Services  Crime.  Do 
you  have  a  feeling  about  that? 

Mr.  Barr.  I  understand  what  is  animating  that,  and  I  am  in  sym¬ 
pathy  with  the  motives.  I  am  not  sure  whether  that  is  the  best  way 
of  dealing  with  the  problem  we  are  confronting  right  now. 
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I  have  spent  the  last  couple  of  weeks  trying  to  get  a  handle  on  it» 
an  education  about  it  myself.  Right  now  I  think  we  are  starting  to 
get  a  good  handle  on  what  is  out  there.  Some  of  the  numbers  that 
are  being  thrown  around  I  think  distort  the  true' circumstances. 

I  think  we  are  going  to  end  up  seeing  a  number  of  priority  cases 
in  the  various  districts  that  are  in  the  hundreds.  The  numbers  of 
tens  of  thousands  being  thrown  around  are  referrals  and  aren't 
really  the  cases,  the  significant  cases  that  we  are  focusing  on.  And 
based  on  our  initial  survey,  we  were  pleased  to  see  that  these  prior¬ 
ity  cases  are  by  and  large  being  actively  worked  by  the  U.S.  attor¬ 
neys.  They  understand  the  importance  of  white-collar  crime  gener¬ 
ally.  They  understand  the  importance  of  this  crisis  that  we  have 
with  financial  institutions,  both  S&L  and  banking  institutions.  And 
I  think  the  important  thing  is  making  sure  that  we  are  allocating 
the  resources  out  in  the  field  properly,  and  in  that  regard,  as  you 
may  know,  I  have  asked  three  U.S.  attorneys  to  come  into  the 
office  of  Deputy  to  assist  me,  at  least  for  a  temporary  period.  One 
of  them  is  the  U.S.  attorney  from  Vermont, 

Senator  Leahy.  Yes.  In  fact,  I  talked  to  him  on  the  plane 
Sunday.  We  just  happened  to  be  on  the  same  plane  coming  back 
from  Vermont,  and  I  talked  with  him  about  it. 

I  don’t  plan  on  doing  this  for  the  record,  unless  you  want  to,  and 
I  realize  you  are  looking  at  the  whole  thing  and  this  is  a  new  pro¬ 
posal.  After  you  have  had  a  chance  to  look  at  it  and  if  you  have 
some  views,  would  you  let  me  know  what  your  views  are?  If  you 
disagree  with  this  proposal,  what  you  think  can  be  best  done,  if 
there  are  areas  where  you  need  more  resources,  what  they  would 
be  and  where  they  would  be  most  effective.  I  do  not  want  to— and  I 
would  hope  nobody  else  would— get  stampeded  into  just  trying  to 
put  out  a  scatter-gun  effect  just  because  of  the  frustration  we  feel. 
But  that  frustration  is  a  real  one.  We  see  one  of  the  most  massive 
redistributions  of  wealth  from  about  75  or  so  percent  of  the  country 
to  20,  25  percent,  and  we  see  that  being  done  because  of  the  fraud 
and  negligence  and  whatnot,  people  within  that  part  of  the  coun¬ 
try.  Of  course,  the  natural  reaction  is  we  want  to  see  somebody 
nailed  to  the  courthouse  door  as  a  result  of  it.  In  some  instances,  it 
may  be  pure  negligence,  and  maybe  nothing  could  be  done.  But 
there  is  also  a  strong  feeling — and  I  think  it  is  shared  by  you  and 
others  in  the  Justice  Department — there  are  also  a  number  of 
other  areas  where  there  was  criminal  conduct,  and  it  would  be 
such  a  miscarriage  of  justice  that  those  involved  in  criminal  con¬ 
duct  are  not  brought  to  trial,  not  only  because  of  what  they  did  but 
also,  hopefully,  for  a  deterrent  that  this  sort  of  thing  would  never 
happen  again. 

Mr,  Barr.  Absolutely,  Senator.  As  far  as  your  first  request  goes, 
we  would  like  to  work  with  anyone  who  is  interested  in  strengthen¬ 
ing  the  tools  we  have  to  deal  with  this  S&L  crisis,  and  I  would  be 
glad  to  come  up  and  talk  to  you  about  that. 

Senator  Leahy.  Thank  you,  Mr.  Barr. 

Thank  you,  Mr.  Chairman. 

Senator  Kohl.  Thank  you.  Senator  Leahy. 

Senator  Specter. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 
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Mr.  Barr,  1  ioin  my  colleagues  in  welcoming  you  here  to  this 
hearing.  I  would  have  expected  that  for  a  position  of  this  impor¬ 
tance  there  would  have  been  more  Senators  and  at  least  some  klieg 
lights  and  some  cameras.  But  you  might  be  thinking  that  you 
prefer  it  to  be  a  nice  quiet  hearing. 

I  know  of  your  work.  I  have  had  the  opportunity  to  work  with 
you  to  some  extent  in  the  past,  and  I  look  forward  to  working  with 
you  in  the  position  of  Deputy  Attorney  General.  It  is  a  position  of 
enormous  importance.  I  don't  think  there  is  a  job  of  greater  impor¬ 
tance  in  the  entire  Government,  and  that  includes  the  Attorney 
General,  the  President  of  the  United  States,  and  even  the  chair¬ 
man  of  the  Judiciary  Committee.  You  have  responsibilities  which 
are  very  weighty.  You  are  in  the  enviable  position  of  avoiding  most 
of  the  ceremonial  responsibilities,  so  you  can  concentrate  your  time 
on  the  hard  decisions.  You  will  have  a  lot  of  them  to  make  in  the 
position  of  Deputy  Attorney  General. 

7  want  to  discuss  with  you  a  couple  of  subjects.  One  is  on  the 
issue  of  the  career  criminal  bill  which  I  have  a  special  interest  in 
because  I  authored  it  in  1985,  and  we  expanded  it  in  1986.  I  want 
to  compliment  your  U.S.  attorney,  Tom  Corbett  in  Pittsburgh,  who 
recently  convened  a  group  of  district  attorneys  from  the  State,  and 
your  U.S.  attorney  in  Philadelphia,  Mike  Baylson,  who  has  spear¬ 
headed  the  strike  force  which  we  finally  got  under  way  in  1988 
after  a  little  misunderstanding  with  the  Department  of  Justice 
which  directed  the  funds  in  other  w^s.  I  had  to  put  a  brief  hold  on 
the  nominee  for  Deputy  Attorney  ueneral  in  1988.  We  got  those 
funds  in  gear,  but  the  drug  programs  are  very  important. 

I  would  ask  you  to  take  a  look  at  the  administration  of  that  pro¬ 
gram.  There  has  been  some  specific  direction  from  the  Justice  De¬ 
partment  assistant  U.S.  attorneys  around  the  country,  and  we  have 
moved  the  funding  to  a  very  considerable  extent.  It  is  now  $50  mil¬ 
lion  a  year  for  Alcohol,  Tobacco  and  Firearms.  And  although  that 
is  under  Treasury,  it  is  really  a  Justice  Department  operation  on 
enforcement  spearheaded  by  U.S.  attorneys.  That  is  really,  I  think, 
the  principal  weapon  against  flreafms  and  against  major  drug  deal¬ 
ers  in  this  country  today.  I  would  appreciate  it  if  you  would  take  a 
look  at  it  personally  and  respond  to  me  in  your  evaluation  as  to 
how  well  it  is  working  and  any  ways  you  think  it  might  be  im¬ 
proved  upon,  because  I  will  work  with  you,  both  on  this  committee, 
Judiciary,  and  on  Appropriations  to  help  you  get  what  ever  addi¬ 
tional  resources  you  need. 

Mr.  Barr.  I  would  be  very  pleased  to  do  that,  Senator,  and  that 
is  something  I  think  would  have  done  even  if  you  hadn’t  asked  me 
to.  I  am  not  that  familiar  with  it,  but  in  my  cramming  for  this  po-^ 
sition  as  deputy  in  the  last  few  weeks,  it  has  come  across  my  desk. 
It  is  an  excellent  piece  of  legislation  and  an  excellent  concept  to 
really  target  the  career  criminals.  It  really  targets  the  career 
criminals,  incapacitates  them,  and  it  deals  with  the  use  of  firearms 
as  well. 

My  sense  is  that  there  has  been  some  improvement  over  the  past 
five  years  or  so  on  it,  but  there  is  a  lot  more  that  can  be  done.  I  am 
generally  familiar  with  a  number  of  initiatives  that  have  been 
taken  in  cities  to  try  to  use  these  laws  and  crack  down  on  the 
career  criminals.  But  I  think  there  is  probably  more  that  can  be 
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done,  and  that  is  one  of  the  reasons  that  1  have  asked  U.S.  attor¬ 
neys  to  come  into  the  deputj^’s  office  so  that  we  can  take  certain 
issues  like  this  and  work  with  the  U.S.  attorneys  in  the  field  to 
make  sure  that  they  are  more  thoroughly  implemented. 

Senator  Specter.  Along  the  same  line,  I  would  appreciate  it  if 
you  would  take  a  look  at  the  jail  situation  in  the  eastern  district. 
You  have  an  excellent  director  of  prisons,  and  I  have  had  contacts 
with  him  and  I  think  we  are  on  target  to  have  a  700-unit  detention 
facility  constructed  in  Philadelphia,  ho^fullv  at  7th  and  Arch 
Streets.  This  has  been  discussed  in  public  before.  At  the  present 
time,  it  is  necessary  to  lodge  many  Federal  prisoners  in  the  Phila¬ 
delphia  County  Detention  Center,  which  is  overcrowded  and  in  vio¬ 
lation  of  law,  and  to  transport  some  as  far  as  North  Dakota  and 
upstate  New  York.  That  is  a  very,  very  high  priority,  and,  of 
course,  the  President  has  responded  to  requests  from  Attorney 
General  Thornburgh  and  from  this  Senator  and  others  so  that  the 
funds  are  available.  But  I  would  ask  you  to  take  a  look  at  that,  be¬ 
cause  I  think  you  will  agree  that  it  is  a  very  high  priority  item. 
Obviously,  in  the  Justice  Department,  you  will  have  a  very  large 
role  in  establishing  priorities  with  the  Bureau  of  Prisons.  I  would 
appreciate  your  taking  a  look  at  that  and  giving  me  your  views  on 
the  subject. 

Mr.  Barr.  I  would  be  glad  to  do  that.  Senator. 

Senator  Specter.  There  is  a  third  item  that  I  consider  to  be  a 
very  high  priority,  and  that  is  the  electronic  system  which  the  Jus¬ 
tice  Department  has  been  working  on  which  would  check  on  crimi¬ 
nal  records  for  those  who  purchase  guns,  very  much  like  American 
Express  now  gives  an  instantaneous  check  on  whether  Joe  Blow 
has  exceeded  his  credit  allowance. 

We  asked  in  1988  in  the  crime  bill  and  the  drug  bill  that  that  be 
completed  within  a  year,  and  we  have  an  enormous  problem  with 
gun  violations  in  this  country.  And  we  had  a  major  outburst  in 
Florida  recently  where,  according  to  the  news  accounts,  that 
person  should  never  have  been  permitted  to  buy  a  gun.  We  had  the 
situation  in  California  about  a  year  ago  where  that  individual  also 
should  have  been  in  detention.  We  are  always  debating  the  waiting 
period,  which  is  very  controversial,  and  you  do  have  a  check  on  ma¬ 
chine  gun  purchases  which  has  a  relatively  limited  number,  but  to¬ 
tally  outdistances  the  ability  of  the  checkers  of  records  to  respond 
so  that  there  is  an  urgent  need  to  work  through  that  electronic 
system. 

Of  course,  that  depends  upon  cooperation  from  the  States.  I 
would  like  you  to  let  me  know,  let  this  committee  know,  where  the 
overall  project  stands,  what  we  have  to  do  to  get  compliance  from 
the  States.  Perhaps  we  have  to  condition  a  funding,  like  our  drug 
money,  to  the  States  to  get  compliance  with  whatever  they  should 
be  doing,  just  like  we  have  had  a  condition  on  highway  funds  to  the 
legal  limit  on  drunk  driving. 

Mr.  Barr.  I  will  review  that  matter,  Senator. 

Senator  Specter.  OK.  Now,  I  have  tried  to  limit  my  requests  to 
you  to  some  reasonable,  manageable  lot  because  you  are  going  to 
have  a  lot  of  requests.  I  will  be  in  contact  with  you  with  some  fre¬ 
quency.  I  find  that  picking  up  the  phone  gets  results.  I  know  it  is 
hard.  I  am  not  delighted  with  responses  on  letters,  but  I  do  not 
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share  Senator  Leahy’s  critical  comments.  When  I  do  pick  up  the 
phone,  I  get  a  response.  I  don’t  always  get  a  response  from  the 
person  I  call,  but  a  response  from  an  assistant,  an^d  I  understand 
that.  That  is  the  best  I  can  do  a  lot  of  the  time,  but  about  those 

three  items  I  do  have  a  special  concern. 

The  question  of  independent  counsel  is  a  difficult  one,  and  there 
has  not  been  independent  counsel  appointed  in  the  case  involvii^ 
Mr.  Henry  Barr.  There  has  been  some  question  raised  as  to  the  ab¬ 
sence  of  independent  counsel,  and  the  matter  now  has  been  dele¬ 
gated.  as  I  understand  it,  to  the  career  Deputy  Assistant  Attorney 
General  in  the  Criminal  Division.  I  would  be  interested  in  your 
comments,  to  the  extent  you  can  comment  in  this  public  hearing, 
because  I  think  there  is  a  public  interest  in  it.  I  raise  it  both  from 
a  national  concern  as  a  member  of  the  Judiciary  Committee  and 
also  as  a  Pennsylvania  Senator,  because  Mr.  Barr  is  a  PennsyWa- 
nian,  and  has  a  lot  of  contacts  with  a  lot  of  people  in  the  Justice 
Department.  I  think  it  is  important  that  there  be  a  public  state¬ 
ment  on  this.  Perhaps  you  can’t  comment  extensively  and  would 
want  to  supplement  it  privately.  But  to  the  extent  you  can  com¬ 
ment  publicly,  I  would  be  interested  to  know  the  status,  focusing 
first  on  why  not  appoint  independent  counsel  there,  and  to  what 
extent  you  can  tell  us  about  where  that  matter  is  proceeding. 

Mr.  Barr.  Well,  without  suggesting  or  addressing  the  issue  ol  an 
investigation  of  that  specific  individual,  my  understanding  is  that 
the  Attorney  General  recused  himself  from  that  matter.  The 
Deputy  Attorney  General,  Don  Ayer,  was  not  recused,  and,  there¬ 
fore,  it  was  under  the  control  and  direction  of  the  Deputy  Attorney 
General  and  now  is  currently  under  my  supervision  because  1  am 
not  recused  from  the  matter.  I  don’t  know  Henry  Barr  from  Adam. 

Senator  Specter.  Is  it  under  your  supervision  now.^ 

Mr.  Barr.  Yes.  .  ,.0 

Senator  Specter.  Are  you  acting  Deputy.' 

Mr.  Barr.  I  am  acting  Deputy. 

Senator  Specter.  I  see.  J 

Mr  Barr.  I  don’t  think  it  ever  rose  to  the  Deputy  s  level  because 
I  just  don’t  think  an  issue  has  had  to  go  up  that  far  the  chain  ol 

Senator  Specter.  I  thought  that  the  Assistant  Attorney  General 

Ed  Dennis  also  recused  himself.  _  .  -i. 

Mr.  Barr.  Correct,  and  so  Jack  Keeney  is  reporting  to  me  on  it 

ciirr0ntlv  • 

Senator  Specter.  Then  Mr.  Dennis  had  recused  himself  at  a  time 
when  Mr.  Ayer  was  not  in  the  Department,  because  it  wouldn  t 
have  gone  to  Mr.  Dennis  had  Mr.  Ayer  been  in  charge,  or  would  it 
have  had  that  recusal  even  if  Mr.  Ayer  was  present? 

Mr  Barr.  I  am  not  sure  of  the  timing,  but  I  think  that  recusal 
would  have  occurred  even  if  Mr.  Ayer  was  present,  because  he  was 

in  the  chain  of  command.  .  ,  .  u-  u  « 

Senator  Specter.  Well,  what  are  the  standards  which  were  not 
met  and  I  understand  your  reluctance  to  talk  about  a  named  indi¬ 
vidual.  I  don’t  disagree  with  that.  Although  as  we  talk  about  it, 
there  are  people  who  are  subject  to  investigation  by  independent 
counsel,  like  former  Secretary  Pierce.  People  are  identified  when 
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they  are  under  investigation,  when  it  rises  to  the  level  calling  for 
independent  counsel  or  consideration  for  independent  counsel. 

My  question  is;  What  considerations  does  the  Department  applv 
in  coming  to  a  conclusion  as  to  whether  or  not  to  appoint  independ¬ 
ent  counsel? 

Mr.  Barr.  The  independent  counsel  statute  itself,  obviously,  has 
defined  positions  that  are  covered  positions  and  that  absolutely  re¬ 
quire  appointment  of  a  special  counsel.  My  understanding  of  the 
statute  is  that  in  this  context,  the  Attorney  General  could  recuse 
himself  and  then  leave  that  decision  to  the  next  official,  in  this 
case  the  D^uty. 

Senator  Specter.  Mr.  Barr,  I  have  been  advised  by  the  chairman 
that  my  time  is  about  up.  Let  me  ask  you  to  respond  to  that  in 
writing,  and  let  me  move  on  to  just  two  other  topics  because  I  don’t 
want  to  keep  the  committee  in  session  any  longer  than  absolutely 
necessary. 

The  question  on  oversight  is  a  major  matter  where  this  commit¬ 
tee  is  limited  from  obtaining  access  to  a  great  deal  of  what  the  De¬ 
partment  of  Justice  does  because  of  rule  6(e),  and  I  have  legislation 
pending  which  would  change  that  rule.  I  would  prefer  not  to  have 
a  legislative  change  if  we  could  find  some  way  of  accommodating 
an  oversight  inquiry  where  we  are  not  precluded  in  specific  cases 
from  finding  out  what  has  happened. 

I  would  invite  your  attention  to  that  or  perhaps  some  of  your 
subordinates’  attention  to  that,  perhaps  at  the  request  of  the  chair¬ 
man,  ranking  member,  perhaps  limiting  access  in  some  way.  We 
have  found  quite  a  number  of  cases  where  there  has  been  an  unsat¬ 
isfactory  resolution  of  that  issue. 

The  last  question  I  want  to  take  up  with  you  is  the  issue  of  extra¬ 
territorial  jurisdiction.  I  note  that  you  have  had  a  leading  role  in 
that,  and  I  have  been  active  in  that  field  on  legislation  providing 
extraterritorial  jurisdiction  to  make  it  a  violation  of  U.S.  law  to 
attack,  maim,  or  murder  a  U.S.  citizen  anywhere  in  the  world.  I 
have  been  pursuing  this  line  for  the  past  6  years  with  extensive 
questioning  of  Secretary  of  State  Shultz,  FBI  Director  Webster  and 
UlA  Director  Webster,  and  FBI  Director  Sessions  and  Attorney 
General  Meese  and  Attorney  General  Thornburgh  and  Legal  Coun¬ 
sel  Sofaer,  practically  anybody  I  can  find.  And  I  think  that  we 
made  some  advances  looking  toward  terrorism  and  drugs  where  we 
have  very,  very  difficult  times. 

I  do  not  know  all  the  facts  about  what  has  happened  in  the  Mexi¬ 
can  situation,  and  I  would  be  interested  to  know.  It  seems  to  me 
that  there  is  a  lot  to  recommend  a  forceful  U.S.  presence  where  we 
have  drug  agents  who  are  tortured  and  murdered  and  where  we 
are  not  able  to  get,  through  extradition,  perpetrators  of  heinous 
crimes  brought  into  our  custody.  I  do  not  know  whether  we  are 
right,  wrong,  or  indifferent  on  the  Mexican  situation.  Because  of 
the  shortness  of  time  and  we  are  passed  the  12:30  mark,  perhaps 
this  is  something  you  and  I  might  talk  about  at  a  later  date.  But  I 
just  wanted  to  say  that  I  think  there  is  considerable  support  in  the 
Congress  for  the  use  of  lawful  authority  which  we  have  had  since 
Kerr  v.  Illinois  in  1886  and  Justice  Hugo  Black’s  opinion  in  Frisbee 
in  the  1950’s  to  pursue  criminal  prosecutions  in  the  United  States, 
where  the  decisions  are  made  at  the  highest  level,  where  there  are 
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serious  national  interests  involved,  as  in  terrorism,  fighting  terror¬ 
ism  or  fighting  drugs,  to  use  the  full  extent  of  the  laws  allowed  by 
the  Supreme  Court  of  the  United  States  to  bring  those  people  to 
justice. 

Mr.  Barr.  I  would  like  the  chance  to  talk  to  you  about  that,  Sen¬ 
ator.  One  of  the  interesting  aspects  of  working  at  OLC  this  past 
year  is  when  we  thought  we  were  operating  in  unknown,  unchart¬ 
ed  territory,  we  inevitably  ran  across  your  footprints  in  such  areas 
as  extraterritoriality,  which  is  sort  of  an  area  at  the  cutting  edge 
right  now. 

1  think  from  your  work  in  it  you  do  understand  the  position  that 
we  took  and  the  fact  that  we  were  speaking  about  a  narrow  legal 
issue  as  to  the  domestic  legal  authority.  And  1  would  enjoy  the  op¬ 
portunity  to  discuss  that  issue  with  you  and  any  legislative  initia¬ 
tives  that  you  have  in  mind  in  that  area. 

Senator  Specter.  Well,  thank  you  very  much,  Mr,  Barr.  I  am 
hopeful  you  will  have  relatively  smooth  sailing.  You  can  never  tell, 
but  the  nature  of  this  hearing  bodes  well  for  that.  I  for  one  look 
forward  to  working  with  you. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Barr.  Thank  you. 

Senator  Kohl.  Thank  you,  Senator  Specter. 

I  would  like  to  insert  in  the  record  before  we  adjourn  this  hear¬ 
ing  a  letter  that  arrived  from  Senator  Glenn  to  Senator  Biden  with 
respect  to  the  curtailment  of  the  IG*s  authority  in  investigatory 
matters. 

[The  letter  of  Senator  Glenn  follows:] 
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governmental  affairs 
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June  2S,  1990 


The  KonorcibXe  Joseph  Biden 
Chairman 

Committee  on  the  Judiciary 
United  States  Senate 
Uashlngtoni  D.C*  20510 

Dear  Mr.  Chairmani 

I  am  writing  to  share  my  concern  about  the  nomination  of  «r, 
William  Barr  to  be  Deputy  Attorney  Generali  Of  particular  concern 
are  the  significant  problems  created  by  the  Department  of  Justice 
QLC  opinion  purporting  to  limit  the  authority  of  inspectors 
general  throughout  the  government*  Mr.  Barr  has  been  a  leading 
defender  of  this  opinion* 

For  eleven  years,  1978-1989,  the  inspectors  general  {IG*a) 
successfully  conducted  thousands  of  audita  and  investigations 
designed  to  reveal  fraud,  waste  and  abuse  of  government  assets. 
Unfortunately,  in  March  of  19 B9  the  Department  of  Justice  (DOJ) 
Office  of  Legal  Counsel  [OLC)  issued  an  advisory  legal  opinion 
which  severely  restricted  the  formerly  broad  authority  of  the 
IG‘S. 

According  to  OLC,  in  order  to  undertake  an  investigation  or 
audit,  the  IG's  must  find  Federal  dollars  being  directly  expended 
(such  as  a  government  contract),  or  a  Federal  employee  engaged  in 
misconduct.  However,  the  IG  Act  (P.L.  98-452)  did, not  contain 
such  a  limitation  —  it  directed  IGs  to  *^prevent  and  detect”  fraud 
in  programs  and  operations  of  the  agencies,  not  Just  those 
progarms  where  there  is  a  direct  expenditure  or  a  government 
employee  engaged  in  misconduct.  What -the  DOJ  opinion  leaves  out 
are  whole  categories  of  criminal  investigations  previously  worked 
by  IG  agents:  for  example  fraud  relating  to  false  certifications, 
and  false  applications  for  non-monetary  Government  benefits  such 
ds  a  Federal  license,  job,  visa,  passport  or  other  benefit*  It 
even  leaves  out  less  common  but  necessary  investigations,  such  as 
those  directed  at  persons  impersonating  agency  officials. 
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The  Honorable  Joseph  Biden 
June  26,  1990 
Page  Two 


These  types  of  invest'igations  have  traditionally  been 
conducted  by  IG’s,  It  makes  sense  to  let  them  continue.  I  have 
chaired  a  series  of  hearings  on  this  issue  and  have  received 
testimony  from  the  IGs  of  HUD,  State,  HHS,  Labor,  Interior,  DOT, 
Railroad  Retirement  Board,  USIA,  and  EPA,  all  of  whom  believe  this 
OLC  opinion  constrains  their  activities  and  has  caused  some  of 
those  IGs  to  stop  such  investigations,  I  have  introduced  and  my 
Committee  has  marked-up  S.  2608,  which  would  only  re-establish  the 
IG's  powers  as  they  existed  before  the  OLC  opinion.  This  bill  is 
cosponsored  by  Senators  Lieberman,  Kohl,  Pryor,  Metzenbaum,  Levin, 
Sasser,  Cohen,  Nunn,  Bingaman,  Bumpers,  Harkin  and  Kennedy.  (The 
House  bill,  H.R.  4617  was  introduced  by  Representative  Silvio 
Conte, ) 

Mr.  Barr  did  not  create  the  problem  as  Assistant  Attorney 
General  for  the  OLC,  but  he  perpetuated  it.  On  April  25,  1990, 
shortly  before  he  was  nominated  for  the  Deputy  Attorney  General *s 
position,  Mr.  Barr  testified  before  the  Governmental  Affairs 
Committee  in  favor  of  these  limitations,  and  embraced  the 
reasoning  of  the  OLC  opinions.  At  the  hearing,  I  respectfully 
requested  that  Mr.  Barr  and  the  IG’s  work  out  their  differences. 

To  date  these  efforts  hove  been  unsuccessful.  This  issue  should 
be  resolved. 

For  the  Congress,  the  problem  at  its  root  is  that  the  Justice 
Department  can  write  legal  opinions  knocking  out  the  underpinnings 
of  these  laws  faster  than  we  can  legislate.  1  hope  you  will  be 
able  to  raise  this  issue  with  Mr.  Barr.  I  am  very  intent  on 
obtaining  some  resolution  of  this  matter,  and  I  look  forv/ard  to 
reviewing  this  matter  with  you  as  Mr.  Barr's  nomination  is 
processed  by  your  Committee  and  the  Senate, 


Sincerely 


John  Glenn 
Chairman 


JHG/sr 
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Senator  Kohl.  With  that,  I  declare  this  hearing  closed.  We  have 
enjoyed  talking  to  you.  It  has  been  very  informative,  and  we  wish 
you  all  the  best. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

[Whereupon,  at  12:37  p.m.,  the  committee  was  adjourned,  subject 
to  the  call  of  the  Chair.] 

[Questionnaires  follow:] 
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Z.  BIOGRAPHICAL  ZHPORMATZON  (PUBLIC) 


The  following  supplements  the  information  provided  in  my 
questionnaire  submitted  to  the  Committee  on  March  14,  1989. 
Those  earlier  responses  not  supplemented  here  remain  in  effect* 


2.  Address!  List  current  place  of  residence  and  office 
addressees) • 

Office:  Department  of  Justice 

10th  &  Constitution,  N.W. 

Washington,  D.C.  20530 

4.  Marital  Status  (include  maiden  name  of  wife#  or  husband^s 
name)*  List  spouse^s  occupation,  employer's  name  and 
business  addressees). 

spouse's  occupation:  Librarian/Housewife 
employer:  None,  at  present 

6.  Employment  Record:  List  (by  year)  all  business  or 

professional  corporetions/  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  vara 
oonneoted  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

At  the  end  of  the  employment  chronology  listed  in  my 
March  14,  1989  response,  please  add  the  following: 

1989  -  1990  Assistant  Attorney  General 

Office  of  Legal  Counsel 
Department  of  Justice 

1990  --  Acting  Deputy  Attorney  General 

Department  of  Justice 

12.  Published  Writing:  List  the  titles,  publishers,  and  dates 
of  boo)c8,  articles,  reports,  or  other  published  material  not 
readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving 
constitutional  lav  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available 
to  you,  please  supply  them. 

On  January  20,  1990,  I  served  on  a  panel  at  a  conference 
on  separation  of  powers  sponsored  by  the  Federalist 
Society.  I  understand  the  proceedings  will  be  published 
by  the  Washington  University  Law  Quarterly.  I  am  supplying 
the  text  of  my  remarks  and  responses  to  questions  which 
will  be  included  in  that  publication. 
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13  •  Ifltln  Wbat  ia  tha  praaent  atata  of  your  baalth? 
tba  data  of  your  laat  phyaical  axaninatlon. 


Liat 


IS. 


Excellent.  March  5,  1990  (complete  phyaical) 


a. 


b. 


Daaoribe  obronologioally  your  law  praotloe  and 
axparlanoa  after  graduation  from  lav  aohool  Including t 

Vbatbar  you  aarvad  aa  olark  to  a  judge,  and  if 
ao,  tba  nana  of  tba  judge,  tba  court,  and  tba 
dataa  of  tba  period  you  ware  olark; 

Wbatbar  you  praotioad  alone,  and  if  ao,  tba 
addraaa  and  dataa; 

Tba  dataa,  nanaa  and  addraaa  of  law  fima  or 
offlcaa,  companlaa  or  govarnaant  agenciaa  with 
wblob  you  bava  been  oonnaotad,  and  tba  nature 
of  your  connection  with  aaob;  . . 

What  baa  been  tba  general  obaraotar-.oT  your* law 
practice,  dividing  it  into  parioda  with  dates 
if  Ita  obaraotar  baa  changed  over  tba  yaata?. 
oaacriba  your  typical  former  clienta,"  and  ~~ 
mention  tba  araaa,  if  any,  in  which  you  have 
apacialiead. 

Did  you  appear  in  court  frequently,  oecaaionally, 
or  not  at  all?  xf  tba  frequency  of  your 
appaaranoaa  in  court  variad,  daaoribe  aaob  auoh 
variance,  giving  dataa. 

What  paroantaga  of  thaaa  appearance  waa  in; 

(a)  federal  court 

(b)  state  courts  of  record; 

(o)  other  courts 

What  paroantaga  of  your  litigation  vast 

(a)  civil; 

(b)  criminal. 

State  the  number  of  cases  in  courts  of  record 
you  triad  to  verdict  or  judgment  (rather  than 
sattlad) ,  indicating  whether  you  ware  sola 
counsel,  chief  counsel,  or  aaaoeiata  counsel. 

What  percentage  of  these  trials  was; 

(a)  jury; 

(b)  non-jury 


1. 

2. 

3. 

1. 

2. 

1. 

2. 

3. 

4. 

5. 


At  the  end  of  the  narrative  in  my  March  14,  1989  response, 
please  add  the  following: 

In  April  1989,  1  left  Shaw,  Pittman  to  serve  as  the 
Assistant  Attorney  General  for  the  Office  of  Legal 
Counsel.  My  principal  responsibility  in  that  position 
was  the  preparation  of  legal  opinions  for  Executive 
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branch  departments. 

17,  Legal  Actlvitiftgi  Describe  the  most  significant  legal 
activities  you  have  pursued ^  including  aignifioant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  Involve  litigation*  Describe  the  nature  of 
your  participation  in  this  guestioni  please  omit  any 
Information  proteoted  by  the  attorney-^olient  privilege 
(unless  the  privilege  has  been  waived,) 

In  addition  to  the  activities  described  in  my  March  14, 

1909  response,  the  following  are  some  of  the  significant 
matters  I  handled  while  serving  as  Assistant  Attorney 
General  for  OLC:  - 

Flag  Desecration:  I  opined  that  various  statutory 
proposals  to  protect  the  United  States'  flag  from  physical 
desecration  would  not  be  constitutional  under 
Johnson.  My  analysis  is  reflected  in  my  testimony  before 
the  House  Subcommittee  on  Civil  and  Constitutional  Rights 
of  the  Committee  on  the  Judiciary  (July  19,  1989) ;  and  my 
testimony  before  the  Senate  Judiciary  Cotfunittee  (August  I, 
1989). 

Extraterritorial  Arrests:  I  provided  legal  advice 
concerning  the  authority  of  the  FBI,  as  a  matter  of 
domestic  U.s.  law,  to  make  arrests  overseas  which  do  not 
comply  with  customary  international  law.  This  advice 
Is  reflected  in  my  testimony  before  the  House  Sub¬ 
committee  on  Civil  and  Constitutional  Rights  of  the 
Committee  on  the  Judiciary  (November  8,  1989). 

Posse  Comitatus!  I  advised  that  the  restrictions  of 
the  Posse  Comitatus  Act  do  not  apply  extra-territorial ly. 
This  advice  is  reflected  in  legal  briefs,  drafted  in  OLC 
and  filed  in  the  Noreiga  case  in  Miami. 


II*  FIHAKCIAL  DATA  AKD  COHFLICT  Of  IHTERJBST  (PUBLIC) 


List  sources,  amounts  ana  dataa  of  mil  antloipatad  racaipts 
Iron  dafarrad  income  arrang aments,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  pravioua  huelness  relationships, 
former  employers,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the 
future  for  any  financial  or  business  interest. 

As  noted  in  my  March  14,  1989  response,  I  received  in  19S9 
a  withdrawal  payment  from  Shaw,  Pittman,  Potts  St  Trowbridge. 
The  payment  was  made  pursuant  to  the  firm's  January  1987 
Partnership  Agreement  which  was  reviewed  by  DOJ  ethics 
officials.  The  payment  consisted  of  (i)  my  capital  account; 
(ii)  a  severance  payment  based  on  a  fixed  formula;  and  (iii) 
the  pro  rata  share  of  my  1989  draw  up  to  my  withdrawal  from 
the  firm.  The  amount  of  the  payment  was  $67,328,60, 

Pursuant  to  the  partnership  agreement,  this  payment  was 
received  in  two  installments  part  in  April  1989  and  part 
in  December  1989, 

In  addition,  as  noted  in  my  March  14,  1989  response,  I  sold 
my  interest  in  2300  M  Street  Associates,  a  real  estate 
partnership  that  owns  an  interest  in  the  commercial  office 
building  located  at  2300  N  Street,  N.w,,  Washington,  D,C. 

1  sold  my  interest  to  2300  N  street  Associates  for  the 
fixed  amount  of  $40,000  on  April  19,  1989,  with  payment 
to  be  made  before  the  end  of  1989,  I  received  full  payment 
in  December  1989, 

Explain  how  you  will  rasolva  any  potential  conflict  of 
Interest,  including  ^the  procedure  you  will  follow  in 
determining  in  the  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that 
are  likely  to  present  potential  conf licts-of-interest 
during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

Due  to  the  nature  of  my  assets,  I  am  not  likely  to  have 
a  financial  conflict.  If  I  do,  I  will  follow  the 
requirements  of  18  U,S.C.  §208  by  either  disqualifying 
myself  or,  if  appropriate,  obtaining  a  waiver. 

While  I  do  not  have  a  continuing  financial  relationship 
with  Shaw,  Pittman,  Potts  6  Trowbridge,  matters  involving 
the  law  firm  may  arise,  if  this  occurs  —  or  if  other 
potential  non-f inancial  conflicts  arise  —  1  will  consult  - 
with  my  assigned  ethics  counsellors  at  the  Department. 

I  understand  the  Department  follows  the  guidelines  of 
the  Administrative  Conference  of  the  United  States  to 
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resolve  potential  non-financial  conflicts  of  this  sort* 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  in  the  position  to  which  you  have  been 
nominated?  If  so,  explain* 

No* 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rentsi  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  my  SF278. 

5*  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for) * 

Please  see  attached  financial  statement. 

6.  Have  you  ever  had  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign, 
your  titles  and  responsibilities* 

Vice  Chairman,  D.C.  Lawyers  for  Reagan-Bush,  1984 
Bush  for  President  1988  (Vice  Presidential  Candidate 
Screening  Team) 
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FINANCIAL  STATEMENT 

NET  WORTH 


Provide  f  complele.  comnt  flnaneiil  net  worth  statffTitnt  which  Uemizci  In  detail  all  assets  (Includini  bank 
accounts,  rial  estate,  securities,  trusts.  Investments,  and  other  financial  holdings)  all  liabilities  (Including  debts 
mnrt^.gei.  loans,  and  other  financial  obligations)  of  yourself,  your  spouse,  and  other  Immediate  members  of 
your  hou]^ehold.  (Rounded  to  nearest  thousand) 


ASSETS 

I  UABIUnU 

Cs%h  en  hane  and  In  Mnhs 

U.S.  Oovammant  »eeund#»— add 
•chaduia 

liitid  seeuridaa— edd  ichtdulf 
Unllfftad  Mcuritlw  add  scnadult 
Afir^unts  and  noUa  raeatvibtf.' 

Dua  from  ralthvaa  and  Mandi 
bua  from  eihan 

Doubtful 

Rtal  aifila  ownad — add  ichadula 

Itaal  taut#  mortsafta  raealvabla 

Autoi  and  ofhar  parsonal  aroparty 
Caih  vahio— Ufa  fniuranco 

Othar  ataata^amUa: 

1  T‘»»mon  ♦*  .  1 

u. 

1  Netaa  payabla  to  banka— ooeurod 

1|  Notaa  ptyabU  to  bank*— unaocurod 

.QOj 

_ 

1  noita  pajraDia  to  raiaiivae 

Netea  paytbia  to  ethari 

Aeeounti  and  bills  dua 

Unpaid  Ineoma  tai 

Ofhar  unpaid  Ui  and  Intaraat 

■ 

-  -  1 

1 

m 

Raal  tftsta  mortgagta  payabla— add 
aehaduia 

Chattifl  mortgai*!  and  olhar  liana 
paytbia 

Othar  dabto^lamiis: 

235 

ooc 

_ iSii 

1 

OOf 

nof] 

1  J  c 

Total  llabllltiaa  1 

260 

OQC 

_ iis 

QQC 

Nat  worth 

379 

ooc 

Total  auan 

Toul  HablilUaa  and  nat  worth 

639 

ooc 

COKTINOCNT  UABILITICS 

No  I 

e 

QLNCRAL  INFORMATION 

• 

As  endorsar.  comakar  or  guarantor 

Ara  any  ataati  pladfodf  (Add  ichad- 

On  laaaof  or  conmcta 

1 

ula.) 

No 

Legal  Claims 

Provision  for  Fador:l  tnecma  Tes 

j 

y 

—I 

Am  you  dafandant  In  any  aults  or 
tag al  actfonaf 

No 

Othar  ipaclal  dabt 

-1 

Nava  you  avor  taken  henluuptcyf 

No 

*See  SF278  for  names  of  money  maricet  accounts 


Real  Estate  Schedule  Value 

Residence  in  Falls  Church  $400,000 


Mortgage 

$235/000  (includes 
first  mortgage  and 
home  equity  improve¬ 
ment  loan) 
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ZXX.  aSNBRAL  (PDBLXC) 

Ko  changes  to  my  March  14,  1989  responses. 
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I.  BIOGRAPHICAL  INFORMATIOH  (PUBLIC) 


1.  Pull  Nam*  (including  any  former  names  used.) 
William  Pelham  Barr 


2.  Addresst  List  current  place  of  residence  and  office 
address (*s) * 

hornet  6460  Spring  Terrace 

Falla  Church.  Virginia  22042 

office:  Shav,  Pittman,  Potts  fc  Trowbridge 

2300  N  Street,  N.W. 

Washington,  O.C.  20037 

3.  Date  and  place  of  birth. 

May  23,  1950 
New  York,  New  York 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) . List  spouse's  occupation,  'employer's  name  and 
business  address(es). 


5. 


spouset  Christine  Moynihan  Barr 

spouse's  occupation:  Librarian  (part-time) 
employer:  International  Monetary  Fund 

Washington,  D.C. 

Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 


Columbia  College 
N.Y.,  N.Y. 


1967  -  1971 

A.B.  1971 


Columbia  University  1971  -  1973 

N.Y.,  N.Y.  M.A.  1973 

(Political  Science/Chinese  Studies) 


National  Law  Center  1973  -  1977 

George  Washington  University  J.D.  1977 

Washington,  D.C. 


1- 
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6. 


Bnplovmynt  R«cordt  List  (by  year)  all  buainesa  or 
profeaaional  corporations,  conpanies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  othervise,  including  firms,  with  vhich  you  vere 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 


1971  -  1972 
1973  -  1977 

1977  -  1978 


Central  Intelligence  Agency 
Summer  Intern  Program 

Central  Intelligence  Agency 

(1973  -  75  Intelligence  Directorate) 

(1975  -  77  Office  of  Legislative  Counsel) 

Lav  Cleric  to  the 
Honorable  Malcolm  R.  wilkey 
U.S.  Circuit  Judge 
U.S.  Court  of  Appeals  for  the 
D.C.  Circuit 


1978  -  1983  Shaw,  Pittmam,  Potts  &  Trowbridge 
Washington,  D.C. 

(Lav  Firm  -  Associate) 


1982  -  1983  Deputy  Assistant  Director 

Office  of  Policy  Development 
White  House 


1983  -  1989  Shaw,  Pittman,  Potts  (■  Trowbridge  * 

1983-84  Associate 
1985-89  Partner 

1984  -  1969  2300  N  Street  Associates 

real  estate  investment  partnership 

with  a  number  of  other  Shaw,  Pittman  partners 

*  In  connection  with  law  practice  at  Shaw,  Pittman, 
when  the  firm  was  asked  to  set  up  a  new  corporation  for 
a  client,  I  would  occasionally  be  listed  as  an 
incorporating  director/officer  for  purposes  of  filing 
incorporation  papers  but  would  be  replaced  by  the  per¬ 
manent  director/officer  at  the  first  corporate  meeting. 
In  one  case,  however,  I  actually  did  serve  on  a  cli¬ 
ent's  board.  In  April  1986,  Scottish  Widows  Fund 
Assurance  Society,  a  U.K.  insurance  company,  asked  me 
to  serve  on  the  board  of  its  two  wholly-owned  U.S. 
subsidiaries,  "Dalkeith  Corporation"  and  "1146  19th 
Street  Corporation".  These  corporations  own  a  commer¬ 
cial  office  building  in  Washington,  D.C.  I  served  as  a 
director,  vice  president,  and  treasurer  of  each  subsid¬ 
iary  from  April  1966  to  January  1989. 
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7.  MilltyrT  STvle«t  Have  you  had  any  military  aervica?  If 
so,  Qiva  parti^lars,  including  tha  dates,  branch  of  sar* 
vice,  rank  or  rata,  serial  number  and  type  of  discharge 
received. 

Kona 

8*  Honors  and  Avardsi  List  any  scholarships,  fellowships,  hon¬ 
orary  degrees,  and  honorary  society  memberships  that  you 
believe  should  be  of  interest  to  the  Committee. 

KDFL  Fellowship  (Mandarin  Chinese) 

Order  of  the  Coif 

J.D.  With  Highest  Honors 

9.  Bar  Associations  I  List  all  bar  associations,  legal  or 

judicial-related  comittees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Virginia  State  Bar 

District  of  Columbia  Bar 

American  Bar  Association 

10.  Other  Membershiot  List  all  organisations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

American  Bar  Association 

Knights  of  Columbus 

11.  Court  Admission!  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapse  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Virginia  Supreme  Court  1977  to  present 

District  of  Columbia  Court  of  Appeals 

1978  to  present 

U.S.  District  Court  for  the  District  of  Columbia 

1976  to  present 
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U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 

1976  to  present 

U.S.  Court  of  Appeals  for  the  Federal  Circuit 

1966  to  present 

12.  Polished  Writings!  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  not 
readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitu¬ 
tional  lav  or  legal  policy.  If  there  were  press  reports 
about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

None 

13.  Health}  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  esamination. 

Excellent.  September  26,  1986  (complete  physical) 

14.  Public  Officei  State  (chronolooically)  any  public  offices  ' 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  successful  can¬ 
didacies  for  elected  public  office. 

None,  other  than  the  government  positions  listed  in  no.  6 
above. 

15.  Legal  Careen 

a.  Describe  chronologically  your  lav  practice  and  experi¬ 
ence  after  graduation  from  lav  school  including} 

1.  Whether  you  served  as  clerk  to  a  judge,  and  i/ 
if  so,  the  name  of  the  judge,  the  court,  and 

the  dates  of  the  period  you  were  clerk; 

2.  Whether  you  practiced  alone,  and  if  so,  the 
address  and  dates; 

3.  The  dates,  names  and  addresses  of  lav  firms 
or  offices,  companies  or  government  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

b.  1.  What  has  been  the  general  character  of  your 

lav  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

2.  Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialised. 
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c.  1.  Did  you  appear  in  court  frequently, 

occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

2.  What  percentage  of  these  appearance  vas  Ini 

(a)  federal  court 

(b)  states  courts  of  record; 

(c)  other  courts. 

3.  What  percentage  of  your  litigation  vast 

(a)  civil; 

(b)  criminal. 

4.  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather 
than  settled),  indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate 
counsel. 

5.  What  percentage  of  these  trials  vas; 

(a)  jury; 

(b)  non-jury, 

I  attended  lav  school  at  night  from  September  1973  to  June 
1977,  while  I  was  working  for  the  Central  Intelligence 
Agency.  From  February  1975  forward,  1  served  in  the 
Agency's  Office  of  Legislative  Counsel.  My  principal  duties 
were  analyzing  the  impact  of  proposed  legislation  on  Agency 
operations,  drafting  Agency  bill  comments,  drafting  Hill 
testimony,  carrying  on  liaison  with  Congressional  committee 
staffs,  drafting  Agency-proposed  legislation,  and 
coordinating  legislative  activities  with  other  agencies  and 
0MB. 

in  July  1977,  I  left  the  Agency  to  serve  as  lav  clerk  to  the 
Honorable  Malcolm  R.  Wilkey,  U.S.  Circuit  Judge,  U.S.  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  I  com¬ 
pleted  my  clerkship  in  September  1978. 

In  October  1978,  I  started  as  an  associate  with  the 
Washington,  D.C.  lav  firm  of  Shaw,  Pittman,  Potts  6 
Trowbridge.  I  vas  the  55th  lawyer  at  the  firm.  I  remained 
at  the  firm  as  an  associate  until  May  1982. 

During  this  period  as  a  Shaw,  Pittman  associate,  I  func¬ 
tioned  largely  as  a  generalist,  with  about  70%  of  my  time 
devoted  to  litigation  and  about  30%  to  other  areas  of  the 
firm's  practice.  The  firm's  clients  were  mainly  national  or 
large  local  corporations.  My  responses  to  questions  no.  16 
and  17  below  describe  some  of  the  matters  upon  which  I 
worked. 

The  litigation  —  all  civil  —  was  varied,  although  a  sig¬ 
nificant  part  of  it  involved  environmental  cases.  Virtually 
every  case  I  worked  on  was  staffed  by  a  total  of  two  lawyers 
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—  one  supervising  partner  and  me.  Although,  in  number,  ( 
handled  more  state  court  cases  than  federal,  I  devoted  sub* 
stantially  more  time  to  the  federal  cases  because  they 
tended  to  be  more  complex.  Appearances  in  federal  cases 
were  infrequent  and  were  generally  handled  by  the 
supervising  partner.  1  occasionally  appeared  in  state  court 
cases,  usually  to  argue  motions.  Most  of  the  cases  upon 
which  I  worked  either  were  settled  or  disposed  of  on  motion, 

One  complex  environmental  case  went  to  non-jury  trial  in 
federal  district  court.  Atchinson.  T.t  S.F.Rv.Co.  v. 
Alexander.  480  F.Supp.  980  (D.D.C.  1979) . We  represented 
defendant-intervcnor  and  played  a  substantial  role  In  the 
case.  I  assisted  the  partner  who  tried  the  case  for  our 
client.  Judgment  was  for  defendant  and  was  upheld  in  all 
material  respects  on  appeal.  ^t_8a)[  Walton  League  of  America 
V..  MSjpsJl,  655  F,3d  346  (D.C,  Cir.  1961).  See  my  response  to 
question  no.  16  for  further  details. 

An  arbitration  I  handled  went  to  a  final  award.  Berlin  y. 
Chew  Chase  Lake  Coro..  16  10  0071  81  (American  ArbitratTon 
Association) . The  case  involved  vsluation  of  a  closaly-held 
corporation.  He  represented  the  defendant.  I  assisted  the 
supervising  partner  who  tried  the  case.  The  final  award  was 
substantially  below  the  amount  sought  by  plaintiff. 

Examples  of  some  of  the  non-lltigatlon  matters  I  worked  on 
during  this  period  are  provided  In  response  to  question 
no.  17  below. 

In  May  1982,  I  left  Shaw,  Pittman,  Potts  t  Trowbridge  to 
sccept  a  position  as  Deputy  Assistant  Diractor  for  Legal 
Policy  in  the  Office  of  Policy  Development  at  the  White 
House.  My  responsibilities  included  (1)  preparing  briefing 
papers  for  senior  White  House  staff;  (2)  coordinating  prepa* 
ration  of  briefing  papers  and  decision  documents  for  the 
Cabinet  Council  on  Legal  Policy;  (3)  representing  the  White 
House  on  inter-agency  working  groups;  and  (4)  reviewing 
agency  bill  comments  and  testimony  in  conjunction  with  the 
0MB  process. 

in  September  1983,  i  left  the  White  House  and  returned  to 
Shaw,  Pittman,  Potts  £  Trowbridge.  In  October  1984,  l  was 
elected  as  a  partner,  effective  January  1985.  The  firm  cur¬ 
rently  has  over  225  lawyers. 

Since  returning  to  Shaw,  Pittman,  the  nature  of  my  practice 
has  been  different  than  it  was  during  my  earlier  period  with 
the  firm.  In  recent  years  l  have  spent  less  time  on  litiga¬ 
tion  and  more  on  administrative/regulatory  matters  before 
federal  agencies,  for  examples  of  these  non-litigation 
projects  see  responses  to  question  no.  17  below. 
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in  th*  litiQation  area,  while  I  have  taken  on  fewer  cases,  1 
have  now  assumed  lead  responsibility  on  these  matters#  My 
>  court  appearances  have  been  more  frequent,  and  have  been 
either  in  federal  court  or  in  federal  administrative  tribu¬ 
nals.  I  have  tried  one  case  to  verdict  as  co-counsel  in  a 
non-jury  administrative  trial.  (See  Murray  v.  Henrv  J. 
Kaiser  Co.  in  response  to  question  no.  16  below, ) 

16.  Litioationt  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.  Give  a  capsule  summary  of  the  substance  of 
each  case.  Identify  the  party  or  parties  whom  you  repre¬ 
sented;  describe  in  detail  the  nature  of  your  participation 
in  the  litigation  and  the  final  disposition  of  the  case. 

Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name 
of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses, 
and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each 
of  the  other  parties. 

The  following  include  cases  that  were  decided  on  motion  and 
some  that  were  settled.  On  all  the  listed  cases,  except  for 
no.  10,  I  was  the  sole  associate,  supervised  by  one  partner. 
On  no.  10,  I  am  the  supervising  partner  assisted  by  one 
associate. 

1.  Atchinson.  T.fc  S.F.Rv.  Co.  v.  Alexander.  480  F.Supp. 

980  (D.P.C.  1979).  aff'd  in  part,  rev'd  in  part  sub  nom.. 
Itaak  Walton  League  of  America  v.  Marsh.  655  F.2d  346  (D.C. 
Cir.).  cert,  denied.  454  U.S.  1092  (1961).  (District  Judge: 
Richey)  (Circuit  Judges:  Wright,  Robb,  Penn). 

Almost  one-quarter  of  my  time  from  October  1976  through  July 
1961  was  devoted  to  defending  against  an  action  brought  by 
18  midwestern  railroads  and  three  environmental  groups 
challenging,  under  NEPA  and  the  APA,  a  Corps  of  Engineers' 
decision  to  construct  an  expanded  replacement  facility  for 
Lock  b  Dam  26  on  the  Mississippi  River,  we  represented  the 
defendant-intervenor ,  Association  for  the  Improvement  of  the 
Mississippi  River  ("AIMR"),  an  association  of  over  350 
municipalities,  businesses,  farm  and  labor  organizations, 
waterway  carriers,  and  shippers  that  depend  on  waterway 
transportation.  The  case  involved  extremely  complex  techni¬ 
cal  and  legal  issues.  Although  the  Corps  was  represented  by 
DOJ,  AIMR  played  a  leading  role  in  all  aspects  of  the  case. 

I  was  responsible  for  legal  research;  developing  factual  and 
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txptrt  •vidtnce;  discovvryr  trial  prtparatlon)  drafting 
numarous  motions,  pre-trial  brief,  post-trial  brief,  appel¬ 
late  brief  and  reply  brief,  opposition  to  cert,  petition. 

The  trial  court  found  for  the  Corps  and  AIHR;  the  Court  of 
Appeals  upheld  the  trial  court  on  all  material  points.  Gov¬ 
ernment  counsel  was  Fred  Disheroon,  Esq.,  Lands  Division, 
U.S.  Dep't  of  Justice,  Washington,  O.C.  Opposing  counsel 
vas  Joe  Karaganis,  Karaganis  &  Gail  Ltd.,  150  N.  Wacker 
Drive,  Chicago,  Ill.  60606.  (312)782-1905. 

2.  Potomac  Electric  Power  Co.  v.  BPA.  650  F.2d  509  (4th 
Cir.)7cert,  denied.  455  U.S.  1016  (1981).  (Circuit  Judgesi 
Widener,  Phillips, Ervin) . 

From  May  1980  through  November  1980,  I  represented  PEPCO  in 
its  petition  for  review  of  an  EPA  decision  that  the  Chalk 
Point  4  Unit  vas  subject  to  the  new  source  performance  stan¬ 
dards  for  fossil-fuel  steam  generating  units  under  the  Clean 
Air  Act.  I  vas  responsible  for  legal  researcli  and  drafting 
a  substantial  portion  of  the  brief.  The  Court  of  Appeals 
upheld  the  EPA  decision.  Opposing  counsel  was  Bingham 
Kennedy,  Esq.,  Lands  Division,  Department  of  Justice, 
Washington,  D.C. 

3.  Group  Health  Ass'n.  Inc,  v.  Bltswanthal.  453  A. 2d  1198 
( MdrCt.App.  1983) 

From  February  1981  through  January  1983,  I  defended  Group 
Health  Association  (GHA)  in  a  negligence  and  wronqful  death 
diversity  action  in  U.S.  District  Court  for  the  District  of 
Maryland.  GKA  moved  to  dismiss  on  the  grounds  (1)  that  the 
claims  were  subject  to  mandatory  arbitration  under 
Maryland's  Health  Care  Malpractice  Claims  Act,  and  (2)  that 
Maryland  did  not  recognize  a  wrongful  death  action  for  a 
non-viable  child  born  alive.  The  district  judge  certified 
questions  to  the  Maryland  Court  of  Appeals.  The  Court  of 
Appeals  held  for  GHA  that  the  action  vas  subject  to  arbitra¬ 
tion,  but  held  also  that  an  action  did  lie  for  wrongful 
death  of  a  non-viable  child.  I  vas  responsible  for  factual 
investigation;  legal  research;  discovery;  drafting  plead- 
isg»,  motion  to  dismiss,  brief  and  reply  brief  in  dourt  of 
Appeals.  Opposing  Counsel  were  Jonathan  Azrael,  Esq., 

Azrael  6  Gann,  Baltimore,  Md.  and  John  Jude  O'Donnell,  Esq., 
Rockville,  Md. 

4.  Berlin  v.  Chew  Chase  Lake  Coro..  16  10  0071  (American 
Arbitration  Association) 

From  March  1981  through  March  1982,  I  represented  B.F.  Saul 
and  Chevy  Chase  Lake  Corporation  in  an  arbitration  over  the 
valuation  of  a  minority  interest  in  a  closely-held  corpora¬ 
tion.  We  were  urging  a  low  value.  I  was  responsible  for 
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devtlopment  of  facts,  legal  research,  all  aspects  of  trial 
preparation,  development  of  expert  testimony,  pre-trial 
brief,  post-trial  brief.  The  final  award  was  higher  than 
our  position,  but  substantially  lover  than  that  urged  by  our 
opponent.  The  arbitrators  ware  Daniel  Coon,  David  Gruber, 
Michael  Jackley,  c/c  American  Arbitration  Association,  1730 
Rhode  Island  Ave.,  N.W.,  Washington,  D.C.  Opposing  counsel 
was  Charles  Lee  Eisen,  Esq.,  Kirkpatrick,  Lockhart,  1800  M 
St.,  N.W.,  Washington,  D.C.  20036. 

-  5.  Murray  v.  Henrv  J.  Kaiser  Co..  84-ERA-4  (DOL  ALJ 
Roketenetz,  1984) 

Prom  September  1983  through  May  1984,  I  defended  Henry  J. 
Kaiser  Co.  (KJK),  constructors  of  the  Zimmer  nuclear  power 
plant,  against  a  "whistleblower"  suit  brought  by  a  dis¬ 
charged  employee  (Murray)  under  t)ie  Energy  Reorganization 
Act.  The  case  was  highly  sensitive  because  it  was  litigated 
during  a  pending  grand  jury  investigation  into  alleged  ille¬ 
gal  conduct  by  HJK  in  the  construction  of  Zimmer,  including 
some  of  the  allegations  raised  by  Murray.  (See  response  to 
question  no.  17  below.)  I  was  responsible  for  factual 
development,  discovery,  drafting  pre-trial  statement,  trial 
preparation,  and  post-trial  brief.  The  case  was  tried 
before  a  Dep't  of  Labor  ALJ  in  Cin'ncinati,  Ohio.  I  person¬ 
ally  tried  half  the  case,  with  a  Shaw,  Pittman  partner 
trying  the  other  half.  The  ALJ  decided  for  defendant  HJK. 
Opposing  counsel  was  Andrew  B.  Dennison,  Esq.,  200  Main 
Street,  Batavia,  Ohio  45103. 

6.  Arlez.  Inc,  v.  B.  Francis  Saul,  et  al..  Law  No.  19962, 
Circuit  Court  of  Arlington  County  (1978)  Twinston,  J.) 

From  November  1978  through  September  1979,  I  represented  the 
B.F.  Saul  Real  Estate  Investment  Trust,  defendant  ground 
lessor  in  a  suit  by  lessee  who  operated  a  Howard  Johnson's 
hotel  on  the  leased  site.  The  dispute  was  over  the  proper 
method  for.  calculating  lease  payments.  On  March  5,  1979, 
the  trial  court  granted  judgment  to  defendant  on 
cross-motions  for  summary  judgment.  The  plaintiff  peti¬ 
tioned  for  appeal  to  the  Virginia  Supreme  Court,  which 
denied  the  petition  on  March  15,  1979.  I  was  responsible 
for  factual  investigation,  legal  research,  preparing  motion 
for  summary  judgment,  preparing  brief  in  opposition  to  peti¬ 
tion  for  appeal  in  the  Virginia  Supreme  Court.  Opposing 
counsel  was  LeRoy  B.  Batchelor,  Esq.,  2060  N.  14th  St., 
Arlington,  Va.  22201.  (703)525-0102. 
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7,  Rapoa  v.  tlnlfd  Statea.  et  al..  Civil  No.  78-0612 
<0.d,cT)  (Parkar,  j7) 

Prom  October  1976  to  March  1980  defended  a  former  high-level 
CPSC  official  (Dimcoff)  in  an  action  brought  by  another 
former  CPSC  official  (Rapps)  against  the  CPSC  and  several 
current  and  former  CPSC  officials  for  violation  of  constitu¬ 
tional.  statutory,  and  common  lav  rights.  The  other  federal 
defendants  were  represented  by  the  Department  of  Justice. 

The  case,  which  involved  numerous  complex  legal  issues,  was 
settled  on  the  eve  of  trial.  I  was  responsible  for  factual 
investigation;  extensive  legal  research;  conducting* most 
discovery;  drafting  numerous  motions,  including  motions  to 
dismiss,  motions  for  summary  judgment,  pre-trial  statement, 
etc.  During  discovery,  I  successfully  overcame  a  claim  of 
newsman's  privilege  by  a  journalist  witness.  Plaintiff 
Rapps  was  represented  by  Raymond  Sattocchi,  Esq.,  Cole  t 
Croner,  1730  K  St.,  K.W.,  Washington,  O.C.  (202)331-6888. 

The  other  federal  defendants  were  represented  b^  Lawrence 
Moloney,  Esq.,  U.S.  Dep't  of  Justice,  Civil  Division, 
Washington,  D.C. 

8 .  Provident  Life  Ins.  Co.  v.  Life  Investors.  Inc.,  v. 

Ecnii table  of  Iowa  Companies.  Civil  Action  No.  A  78-1061 

(D.N.D.) 

From  October  1978  through  October  1979,  I  represented  Equi¬ 
table  of  Iowa,  third-party  defendant  in  a  16(b)  short-swing 
profits  suit.  Provident  Life  insurance  Co.  sued  Life  Inves¬ 
tors,  Inc,  to  recover  short-swing  profits  realized  by  Life 
Investors  on  the  sale  of  Provident  stock  to  Equitable.  Life 
Investors  impleaded  Equitable  as  a  third-party  defendant. 

The  case  was  settled  prior  to  trial.  I  was  responsible  for 
factual  investigation,  discovery,  legal  research,  legal 
advice  on  settlement.  Opposing  counsel  for  Provident  Life: 
James  Collins,  Esq.,  Soodell,  Sears,  Sugrue,  Giambalvo  6 
Crowley,  One  IBM  Plaza,  Suite  2650,  Chicago,  Ill. 
(312)222-9400;  for  Life  Investors;  Charles  Mulaney,  Jr,, 

Esq,,  Mayer,  Brown  (  Platt,  231  South  LaSalle  St.,  Chicago, 
Ill.  (312)782-0600. 

9.  Marshall  v.  Schlumberoer  Well  Services.  OSHRC  Docket 
No.  79-3912,  Region  III  (ALJ  Cutler) 

From  October  1979  to  May  1960,  I  represented  a  Schlumberger 
subsidiary  in  defending  against  an  OSHA  complaint  arising 
from  a  fatal  explosion  at  a  West  Virginia  job  site.  The 
case  was  settled  by  joint  stipulation  in  May  1980.  i  was 
responsible  for  factual  investigation,  le^al  research, 
pleadings,  settlement  discussions.  Opposing  counsel  were 
Marshall  Harris,  Esq,  and  Joseph  Crawford,  Esq.  of  the 
Office  of  Solicitor,  U.S.  Dep't  of  Labor,  3535  Market 
Street,  Philadelphia,  Pa.  19104.  (215)596-5165. 
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10.  Gutherz.  et  al.  v,  U.S.  Kevs  t  World  Report,  86  Civ. 
2517  IgIG)  (S.D.N.Y.)  (Judge  G,  Goettcl). 

From  January  1986  to  the  present  I  have  been  lead  counsel 
defending  U.S.  News  6  World  Report  in  a  large, 
multi-plaintiff  age  discrimination  suit  under  the  AOBA,  The 
suit  arises  from  the  termination  of  half  of  U.S.  News* 
advertising  sales  force  after  the  magazine  was  taken  over  by 
a  new  owner.  I  have  conducted  and  defended  extensive  dis¬ 
covery,  represented  U.S.  News  in  all  court  appearances, 
drafted  and  argued  motion  for  summary  judgment.  The  motion 
was  denied.  Trial  has  been  postponed  until  summer  1989. 
Opposing  counsel  are  Judith  Vladeck  and  Anne  Vladeck  of 
Vladeck,  Waldman,  Elias  6  Engelhard,  1501  Broadway,  Kev 
York,  N.Y.  (212)354-8330.  ^ 

17.  Legal  Activities!  Describe  the  most  significant  legal 

activities  you  have  pursued,  including  significant  litiga¬ 
tion  which  did  not  progress  to  trial  or  l^gal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the  priv¬ 
ilege  has  been  waived. } 

1.  I  worked  on  the  following  matters  as  an  associate  at 

Shaw,  Pittman,  Potts  4  Trowbridge.  (Except  where  other¬ 
wise  noted,  I  was  the  sole  associate,  supervised  by  one 
partner. ) 

First  Pennsylvania  Bank  (6/80  -  9/80)  Prepared  legal  opinion 
for  Board  of  Directors  of  First  Pennsylvania  Corporation 
(FPC)  re  propriety  of  advancing  indemnification  to  Board 
Chairman  who  had  retained  separate  counsel  to  defend  lawsuit 
against  FPC,  the  Chairman,  and  other  individuals,  alleging 
violations  of  antitrust  laws  and  the  Bank  Holding  Company 
Act.  I  did  the  factual  investigation,  legal  research  and 
analysis,  drafted  legal  opinion,  and  made  part  of  oral  pre¬ 
sentation  to  the  Board. 

Zimmer  Grand  Jury  Investigation  (SV83  -  9/84)  Spent  the 
substantial  part  of  a  year  successfully  defending  Henry  J. 
Kaiser  Co.  in  connection  with  a  grand  jury  investigation  - 
into  possible  violations  of  federal  law  in  the  construction 
of  the  "Zimmer"  nuclear  plant  in  Cincinnati,  Ohio*  Also 
handled  a  parallel  NRC  investigation  and  three  related  whis¬ 
tleblower  cases.  Extensive  factual  investigation,  witness 
interviews,  etc. 

United  States  v.  A.B.  Chance  Co..  Civil  Action 
No.  80-0034-P(H)  (N.D.W.Va.)  (1/79  -  5/80)  Represented 
Parkersburg,  West  Virginia  plant  charged  with  violating 
Clean  Water  Act.  The  case  was  settled  by  consent  decree 
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entered  May  19,  1980.  I  was  responsible  for  factual  inves¬ 
tigation,  legal  research  and  drafting  pleadings.  Opposing 
cc'.insel  was  Assistant  U.S.  Attorney  William  A.  Kolibash, 
Dep't  of  Justice,  wheeling.  West  Virginia. 

Kino  V.  GPU  Nuclear.  83-ERA-lO  (Dep't  of  Labor) 

(8/84  -  11/84)  Defended  GPU  in  whistleblower  case  arising 
out  of  Three  Mile  Island.  Extensive  discovery,  trial  prepa- 
ration.  Settled  on  eve  of  trial. 

American  Management  Systems.  Inc,  v.  Delphi  Associates. 

Civil  Action  No.  79-2467-T  (D.Mass.)  (1/79  -  3/82) Worked 

with  a  partner  and  another  associate  representing  AMS  in  a 
suit  seeking  damages  for  breach  of  contract  and  in  quantum 
meruit.  Defendant  Delphi  had  been  prime  contractor  on  a 
project  to  design  MMIS  computer  system  for  State  of 
Illinois.  AMS  sued  under  its  subcontract  with  Delphi  to 
recoup  substantial  losses.  Participated  in  extensive  dis¬ 
covery  and  motions.  Case  was  settled. 

Miscellaneous  Litigations  (10/78  -  3/82)  Handled  numerous 
smaller  cases,  including  defense  of  Group  Health  Association 
in  a  series  of  medical  malpractice  suits,  all  of  which  set¬ 
tled:  Robinson  v.  WMATA.  Civil  Action  No.  6610-80  (D.C. 

Sup. Ct.);  Davis  v.  Patow.  M.D. .  Civil  Action  No.  12220-79 
(D.C.Sup.Ct. ) ;  Striblino  v.  Mel-Art.  Inc..  Civil  Action  No. 
650-80  (D.C.Sup.Ct.).  Also  handled  numerous  smaller  commer¬ 
cial  cases  which  were  either  decided  on  motion  or  settled, 
including  Westminster  Investing  Corn,  v.  Nordheimer.  Civil 
Action  No.  2924-80  (D.C.Sup.Ct .j ;  Malawer  6  Asso^ates  v. 
Centennial  Contractors.  Inc..  Chancery  No.  62053  (Cir.Ct. 
Fairfax  Cty. ) 

GHA  Labor  Matters  (1979-82,  84)  Represented  Group  Health 
Association  in  a  half  dozen  labor  disputes  with  its  physi¬ 
cians'  union.  All  involved  arbitration  of  grievances  under 
the  collective  bargaining  agreement  —  one  major  grievance 
related  to  working  conditions,  the  others  related  to  indi¬ 
vidual  disciplinary  actions.  All  disputes  were  settled 
prior  to,  or  during,  arbitration.  Extensive  factual  inves¬ 
tigation,  legal  research,  arbitration  preparation,  negotia¬ 
tion. 

Virginia  Condominiums  (1979)  Prepared  all  legal  documents, 
prospectuses,  etc.,  in  connection  with  three  of  the  earliest 
condominium  conversions  under  the  Virginia  Condominium  Act. 
The  three  projects  were:  Horizon  House,  Huntington  Club,  and 
Telegraph  Hill.  The  Horizon  House  documents  were  distrib¬ 
uted  by  the  state  as  "models". 
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B.P.  Saul  RBIT  U9fll)  Worked  on  various  securities  matters 
for  REIT,  including  advice  and  submissions  to  SEC  pursuant 
to  Rule  14ao6  re  omission  of  shareholders'  proposals  from 
proxy  material. 

2,  1  handled  the  following  matters  as  a  partner  at  Shaw, 

Pit  tman ; 

National  Air  Transportation  Association  (3/85  -  5/85)  Rep¬ 
resented  NATA  in  connection  with  proposed  IRS  regulations  on 
the  use  of  employer-provided  aircraft.  Prepared  and  sub¬ 
mitted  formal  comments. 

National  Automobile  Dealers  Association  (2/85  -  present) 
Represent  NASA  on  a  variety  of  tax  issues.  In  1985  and  1988 
prepared  and  submitted  a  series  of  formal  comments  on  pro¬ 
posed  IRS  regulations  re  taxation  of  auto  salesmen’s  demon¬ 
strators, 

Knights  of  Columbus  (12/84  -  present)  Represent  Knights  of 
Columbus  in  connection  with  preserving  the  tax  exemption  for 
"fraternal  benefit  societies"  under  Section  501(c)(8),  Pre¬ 
pared  and  submitted  numerous  comments  during  1985  and  1986. 
Assisted  K  of  C  in  prevailing  on  Administration  and  House 
Ways  4  Means  Committee  to  preserve’  exemption  in  "Treasury 
II”  and  subsequent  Tax  Reform  legislation. 

Mutual  of  Omaha  (7/85  -  12/85)  Represented  Mutual  of  Omaha 
in  connection  with  0PM  proposed  regulations  relating  to  the 
Federal  Employees  Health  Benefit  Program,  a  substanial  part 
of  the  company's  business.  Prepared  and  submitted  formal 
comments , 

Carolina  Power  s  Light  (4/85  -  7/85)  Researched  and  pre¬ 
pared  comprehensive  legal  memorandum  assessing  CPb's  poten¬ 
tial  claims  against  Westinghouse  for  installing  allegedly 
defective  generators  in  CPL's  nuclear  power  plant. 

Sallie  Mae  (1/88  -  3/88)  Represented  SLHA  in  connection 
with  Department  of  Education  regulations  relating  to  due 
diligence  requirements  under  the  Guaranteed  Student  Loan 
Program.  Analysed  potential  legal  challenges  to  regula- 
t ions . 

Taiwan  Power  (9/86  -  10/88}  Represented  the  government -owned 
utility  of  Taiwan  in  connection  with  its  pre-sanction, 
long-term  supply  contracts  for  Namibian  uranium. 
Unsuccessfully  sought  from  Treasury  Department  an  interpre¬ 
tation  of  sanctions  legislation  that  would  allow  for  "in 
transit”  processing' of  Taiwsn  Power's  uranium.  Also  sought 
legislative  relief. 
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O<ro  Ski  R*aort  (6/87  -  present)  Represent  Vermont  ski 
Resort  in  resisting  Initial  efforts  by  the  Department  of 
Interior  to  locate  Appalachian  Trail  through  the  resort  in  i 
way  that  would  cripple  future  operations.  Prepared  exten¬ 
sive  submissions  and  presentations  to  DOI  relating  to  its 
legal  obligations  under  the  National  Trail  Systems  Act. 

Km.irnhi#  of  lows  (11/87  -  9/88)  Represented  Des  Moines- 
based  company  in  opposing  a  UOAG  grant  for  the  development 
of  a  major  shopping  mall  on  the  outskirts  of  Des  Moines. 
Prepared  extensive  submissions  to  HUD.  Prepared  complaint. 
The  grant  was  not  awarded. 


II. s.  Mews  t,  World  Report  (8/87  -  9/87)  Successfully  assisted 
U.S.  News  in  obtaining  FCC  recognition  of  exception  to  Equal 
Time  rule  for  television  series  featuring  David  Frost  inter¬ 
views  of  Presidential  candidates.  Made  written  and  oral 
presentations  to  FCC  staff  and  commissioners. 

Miscellaneous  Litigation  Currently  representing  Emerson 
Electric  in  prosecuting  claims  against  the  United  States  for 
"over  and  above"  work  on  two  defense-related  contracts. 
Matters  are  pending  before  the  Armed  Services  Board  of  Con¬ 
tract  Appeals. 


other  Leoal-Related  Activities  In  1986  I  served  on  two  peer 
review  panels  for  the  National  Institute  of  Justice.  In  the 
fall  semester  of  1987,  I  assisted  a  Shaw,  Pittman  colleague 
by  teaching  one  of  his  Legal  Research  A  Writing  sections  at 
GMU  Law  School  on  a  voluntary,  unpaid  basis.  In  1985  and 
1986,  I  spoke  regularly  on  "The  Presidency"  to  high  school 
students  as  part  of  the  Close-Up  Foundation's  program. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
former  employers,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the 
future  for  any  financial  or  business  interest. 

None,  except  for  my  withdrawal  payment  from  Shaw,  Pittman, 
Potts  &  Trowbridge.  The  payment  will  be  made  pursuant  to 
the  firm's  January  1907  partnership  agreement,  which  has 
been  reviewed  by  appropriate  Department  of  Justice  ethics 
officials.  Under  the  agreement,  I  will  receive:  (i)  my  cap¬ 
ital  account;  (ii)  a  severance  payment  based  on  a  fixed  for¬ 
mula;  (iii)  the  pro  rata  share  of  my  1969  draw  up  until  my 
-withdrawal  of  the  firm.  I  expect  the  total  amount  of  my 
withdrawal  payment  from  Shaw,  Pittman,  Potts  fc  Trowbridge 
will  be  approximately  $75,000.  The  amount  of  payment  is 
fixed  at  the  time  of  my  departure,  and  I  will  have  no  con¬ 
tinuing  interest  in  the  firm.  The  firm  has  the  option  of 
making  the  payment  in  installments  over  two  years,  “but  I 
expect  full  payment  within  a  year.' 

In  addition,  I  am  considering  selling  my  interest  in  2300  N 
St.  Associates,  a  real  estate  partnership  that  owns  interest 
in  the  commercial  office  building  located  at  2300  N  St., 

N.W.  Washington,  D.C.  As  noted  in  my  SF270,  l  estimate  the 
value  of  my  interest  is  between  $50,000  and  $100,000. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  in  the  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are 
likely  to  present  potential  conf licts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

Due  to  the  nature  of  my  assets  and  the  position  I  have  been 
nominated  for,  I  am  not  likely  to  have  a  financial  conflict. 
If  I  do,  I  will  follow  the  requirements  of  18  U.S.C.  5208  by 
either  disqualifying  myself  or,  if  appropriate,  obtaining  a 
waiver. 

While  I  will  not  have  a  continuing  financial  relationship 
with  Shaw,  Pittman,  Potts  &  Trowbridge,  matters  involving 
the  law  firm  may  arise.  If  t.'.is  occurs  —  of  if  other 
potential  non-f inancial  conflicts  arise  —  1  will  consult 
with  my  assigned  ethics  counsellors  at  the  Department.  I 
understand  the  Department  follows  the  guidelines  of  the 
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4. 


Admlnlstrativ#  Confarenc* 

potential  non-£ inanclal  conflicts  of  this  sort. 

3  Do  YOU  have  any  plans,  conmitsents,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
Jour  service  in  the  position  to  which  you  have  been  nomi¬ 
nated?  If  so,  explain. 

No. 

List  sources  and  amounts  of  all  Income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  .exceeding  $500  or  qujre  (If  you  prefer 
copies  of  the  financial  disclosure  report,  required  by  the 
Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  my  SF278. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for). 

Please  see  attached  financial  statement. 

6.  Have  you  ever  had  a  position  or  played  a  role  in  a  ^litical 
campaign?.  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign, 
your  titles  and  responsibilities. 

Vice  Chairman,  D.C.  Lawyers  for  Reagan-Bush,  19?* 

Bush  for  President  1988  (Vice  Presidential  Candidate 
Screening  Team) 
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FINANCIAL  STATEMENT 
NET  WORTH 


Pfovidt  a  compfilt,  eumnl  flnandal  nil  worth  itittmant  which  iltmlm  In  dttaif  all  asscfs  (inetudir.  bank 
■ceounti.  rial  aatata.  Mcurftita.  trusts.  Invastmt nts.  and  elhtr  financial  holdings}  all  llabliitits  (including  dt ots. 
mortgagis.  loans,  and  othtr  Ooanelai  obligations)  of  yountif,  your  spousa,  and  othar  Immtdiata  mambtri  of 
your  housahoid.  (Rounded  to  nearest  tl^sand) 


ASSETS 


Cain  an  nand  and  In  banks 
U.f.  Oovammant  aaoindia—add 
acnadtfia 

IMad  facunbn-»add  Kbadyla 
Unifitad  laeuflbta— add  acnadufa 
Aeoouno  and  natai  nacarvabla; 

Out  from  ratadm  and  frianda 

Out  from  ofhan 

Doubtful 

Paai  aitf(t  o«mad— add  Knadwit 
ftaal  aataU  merlaaiaa  rotaivabla 
Autoa  and  otnar  paraonal  proparty 
Cash  vifua— 4ifa  Intunnca 
Otnar  ataats— (tamUa; 
Rgt-iranent  Accounts;. 


TTAA-TRKr.iRA,  Keogh 


Total  luats 


CONTINOCNT  UAOILmtS 


LUBIUTIES 


hotM  payablf  to  bank. 

Notoi  pay*bla  to  bank 
Notaa  payoWa  to  ratatfvoa 
Notaa  payobla  to  ecna<o 
Aooounu  and  Mila  dut 
Unpaid  Incoma  tac  (apprOX  *88] 
Otnar  unpaid  tai  and  Intorotl 

Ptal  emca  mertgagts  payable— add 
bcnaduid 

Chaitai  mcrtfactt  and  othar  Sana 
payabit 

Omar  dabts— 4Umlia: 


ToUl  liabiUboi 
Pot  worth 
Total  llabmVii  and  not  worth 

OCPCAAC  INfOgMATtON 


Aa  andaroar,  oomakar  ar  guarantor 
Ort  liaiai  or  oantracti 
Ufal  Ciaima 

ProviilOA  for  fadanf  Ineema  Tu 
Omar  apacial  daat 


>  piad|ad7  (Add  acnao- 

A/o  you  dafandam  In  any  sulto  ar 
lagai  aciorts/ 

Hava  you  o%or  taken  baniin«pioy? 


*  As  a  partner  in  Shaw,  Pittman,  I  am  contingently  liable  for  the 
partn^shio's  obligations.  Kowever,  upon  withdrawing  fron  the 
oartnership,  I  will  be  released  frem  all  such  contingent  liability. 
Aoart  from*  this,  I  have  no  other  contingent  liabilities 


Real  Estate  Schedule 

Value 

.Mort^ace 

House  In 

350,000 

19‘:,000 

Falls  Church,  Va. 

Interest  in  2300  N  St.  N.Vr. 

75,000 

Washington,  D.C. 

168 


III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or  pro¬ 
fessional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

Hy  lav  partnership  has,  for  the  past  several  years,  made 
substantial  cash  contributions  to  groups  providing  legal 
services  to  the  indigent  and  needy.  The  firm  also  supports 
an  active  in-house  pro  bono  program  which  has  been  widely  , 
commended  in  the  Washington  legal  community. 

I 

In  19C0  I  reviewed  and  critiqued  a  brief  prepared  by  another 
associt'te  in  a  pro  bono  Bivens  action  against  a  government 
official,  and  I  served  on  a  mock  appellate  panel  to  prepare 
the  associate  for  oral  argument.  (4.5  hrs.) 

In  1981  I  represented  pro  bono  a  young  retarded  woman  who 
was  discharged  from  her  job  at  a  large  departr'ent  store. 
After  my  calls  and  correspondence ‘to  the  parent  company,  the 
store  rehired  the  woman  and  apologized.  The  matter  involved 
legal  research  into  possible  state  and  federal  claims, 
drafting  demand  letters,  etc.  (9.0  hrs.) 

In  early  1962  I  brought  into  the  firm,  as  a  pro  bono  matter, 
two  Ethiopian  nationals  seeking  asylum.  The  work  on  these 
cases  was  done  by  a  more  junior  associate  with  expertise  in 
immigration.  One  of  the  clients  obtained  asylxim,  the  other 
ultimately  decided  not  to  seek  it.  (2.0  hrs.) 

In  1985  I  agreed  to  assist,  on  a  pro  bon^  basis,  the  Catho¬ 
lic  League  for  Religious  4  Civil  Rights  in  bringing  an 
action  challenging  an  A.I.D.  policy  which  barred  natural 
family  planning  groups  from  receiving  grants  unless  those 
groups  also  promoted  artificial  methods  of  birth  control. 

The  matter  was  settled  in  its  early  stages  when  A.I.D. 
agreed  to  change  its  policy.  (12  hrs) 

In  early  1986  I  assisted  on  a  pro  bono  basis  the  Jamestown 
Foundation  with  respect  to  legislation  to  assist  defectors. 

I  also  supervised  an  associate  providing  pro  bono  assistance 
to  a  defector.  (30.50  hrs.) 

In  1987  I  assisted,  on  a  pro  bono  basis,  the  parents'  asso¬ 
ciation  of  a  parochial  school  in  their  legal  efforts  to  keep 
the  school  from  being  closed.  (S3  hrs.) 
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2.  Do  you  currently  belong,  or  have  you  belonged,  to  an  organi¬ 
zation  vhich  discriminates  on  the  basis  of  race,  sez,  or 
religion  —  through  cither  formal  membership  requirements  or 
the  practical  implementation  of  membership  policies?  If  so, 
list,  with  dates  of  membership.  What  you  have  done  to  try 
to  change  these  policies. 

I  am  currently  a  member  of  the  Knights  of  Columbus,  which  is 
an  all-male  Catholic  fraternal  order.  I  have  been  a  member 
since  1984, 

While  an  undergraduate  at  Columbia  University  <1968-71),  i 
was  a  member  of  Sigma  Nu  Fraternity,  a  national  social  fra¬ 
ternity.  It  was,  at  least,  de  facto  all-male,  and  probably 
was  so  de  jure. 
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TESTIMONY  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN¬ 
ERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF  JUSTICE 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  appreciate  the  opportuni¬ 
ty  to  testify  before  this  Committee  this  morning.  I  ask  that  my  pre¬ 
pared  statement  be  entered  into  the  record  in  its  entirety.^ 

The  focus  of  this  hearing  is  the  March  1989  OLC  opinion  issued 
by  my  predecessor,  Doug  Kmiec.  I  believe  that  the  opinion  is  right 
on  target  and  properly  addressed  the  issues  that  were  presented  to 
OLC,  and  I  would  like  to  take  a  moment  to  describe  for  you  the 
background  of  that  opinion,  or  at  least  my  understanding  of  it. 

There  wjis  a  dispute  between  the  Solicitor  of  the  Department  of 
Labor  and  the  Inspector  General  of  the  Department  of  Labor  at 
that  time  concerning  the  scope  of  the  IG's  authority.  It  was  a  broad 
issue.  OLC  had  tried  to  concretize  it  and  have  the  parties  focus  on 
a  specific  investigation  and  specific  facts  that  were  at  issue.  There 
was  correspondence  back  and  forth  on  that  matter,  but  both  parties 
to  the  dispute  asked  OLC  to  resolve  the  general  issue  of  whether 
the  IG  had  authority  to  conduct  investigations  pursuant  to  the  reg¬ 
ulatory  statutes  of  the  Department  of  Labor  and  which  were  inves¬ 
tigations  what  were  integral  to  the  Labor  Department’s  program. 

The  examples  that  we  were  told  to  treat  as  paradigmatic  were, 
for  example,  investigations  under  the  Fair  Labor  Standards  Act 
and  OSHA,  which  are  statutes  that  are  enforced  by  the  Labor  De¬ 
partment.  There  are  line  units  there  that  have  authority  to  investi¬ 
gation  noncompliance  with  OSHA  and  the  Fair  Labor  Standards 
Act  and  to  refer  matters  for  criminal  prosecution  or  for  civil  penal¬ 
ties  or  whatever  to  the  Department  of  Justice. 

And  the  IG  at  Labor  was  taking  the  position  that  he  had  author¬ 
ity  to  conduct  investigations  under  the  Fair  Labor  Standards  Act 
and  OSHA  and  those  kinds  of  statutes,  and  that  indeed  under  the 
Inspector  General  Act  in  1978  that  he  had  supervisory  authority 
over  all  investigations  of  that  nature. 

Because  the  parties  asked  us  to  resolve  that  issue,  OLC  issued  an 
opinion  which  looked  at  the  statute  and  the  legislative  history  and 
concluded  that  the  Act  was  intended  to  draw  a  distinction  between 
investigations  pursuant  to  regulatory  statutes  that  are  an  integral 
part  of  the  program  of  the  Department  and  the  kind  of  auditing 
and  in-house  investigation  that  was  contemplated  for  the  Inspec¬ 
tors  General,  and  the  basic  principle  was  that  the  Inspectors  Gen¬ 
eral  were  intended  to  be  watchdogs  who  oversaw  the  administra¬ 
tion  of  the  program,  who  investigated  the  agency’s  activities  and 
operations  and  the  operations  of  federally  funded  programs,  and 
that  that  was  the  basic  dichotomy  drawn  in  the  statute,  and  that  it 
was  not  the  intent  of  the  statute  to  ^ve  Inspector  generals  a  roving 
commission  to  come  in  and  conduct  investigations  under  regulatory 
statutes  when  they  felt  that  the  responsible  Assistant  Secretary 
was  not  doing  a  good  job. 

If  they  disagreed  with  the  way  the  Assistant  Secretary  for  Occu¬ 
pational  Safety  and  Health  was  doing  his  Job  and  felt  he  was  not 
properly  bringing  cases  that  should  be  brought,  then  the  IG’s  role 
is  to  write  reports  to  that  effect  to  the  Secretary  and  to  Congress 
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and  to  cali  attention  to  what  he  believes  is  mal-administration  of  a 
program,  it  is  not  to  step  in  and  conduct  OSHA  investigations  him¬ 
self,  and  that  was  our  conclusion. 

Now,  I  think  that  the  line  that  we  believed  Congress  was  draw¬ 
ing  in  the  1978  Act  is  a  good  one  and  a  sound  one,  and  I  think 
there  are  four  basic  reasons  why  there  should  be  this  division  of 
responsibility.  The  first  goes  to  the  independence  of  the  Inspector 
General.  There  is  a  lot  of  evidence  in  the  legislative  history  that 
Congress  was  concerned  that  the  persons  who  were  responsible  for 
critiquing,  overseeing,  finding  fault  with  and  malfeasance  in  a  pro¬ 
gram  not  be  involved  in  carrying  out  the  program  themselves.  And 
carrying  out  the  program  includes  carrying  out  investigations  to 
determine  compliance  with  a  program  by  regulated  parties. 

So  that  if  the  Inspector  General  decided  to  go  out  and  conduct 
OSHA  investigations  himself,  he  was  then  becoming  part  of  imple¬ 
menting  the  policy  of  the  Labor  Department  and  lost  the  detach¬ 
ment  and  independence  that  the  statute  sought  to  preserve  for 
him. 

I  think  the  second  reason  we  think  it  is  a  salutary  division  of 
labor  is  the  question  of  who  watches  the  watchdog.  Part  of  the  pur¬ 
pose  of  Inspector  General  is  to  make  sure  that  there  is  someone 
protecting  the  rights  of  the  American  people  and  making  sure  that 
Government  officials  do  not  abuse  their  power.  And  I  know  in  pri¬ 
vate  practice  myself  I  have  had  occasion  to  raise  with  Inspectors 
General  complaints  I  have  had  about  the  way  particular  Govern¬ 
ment  officials  are  carrying  out  a  program. 

If  the  Inspector  General  was  out  conducting  the  investigation 
himself  against  regulated  third  parties,  private  citizens,  there  is  no 
one  watching  him.  There  is  no  watchdog  for  the  Inspector  General, 
and  that’s  why  I  think  it  is  important  that  the  jurisdiction  general¬ 
ly  be  the  jurisdiction  to  oversee  the  operations  of  the  Department, 
and  federally  financed  programs  carried  out  by  that  department. 

I  think  the  third  reason  for  maintaining  this  division  of  responsi¬ 
bility  is  coherent  administration  and  policy  in  a  regulatory  pro¬ 
gram.  All  programs  require  that  decisions  be  made  as  to  allocation 
of  resources  and  enforcement  strate^,  and  that  is  what  we  pay,  in 
most  departments,  assistant  secretaries  to  do  when  they  are  operat¬ 
ing  a  program.  Assistant  secretaries  have  to  make  decisions  about 
what  kind  of  offenses  are  going  to  be  pursued  as  criminal,  what  are 
going  to  be  pursued  as  civil,  Whether  certain  kinds  of  deviations 
are  going  to  be  treated  as  violations  of  regulations  and  so  forth, 
and  all  of  these  decision  go  into  putting  together  a  coherent  and 
hopefully  a  fair  policy  so  that  people  in  California  are  treated  the 
same  way  as  people  in  New  York. 

When  you  have  a  roving  linebacker  who  feels  that  if  a  case  is  not 
brought  properly  by  an  assistant  secretary  that  he  can  come  in  and 
do  it  himself  under  some  plenary  investigative  authority,  that 
breaks  down  the  coherence  and  unity  of  purpose  of  a  program  and 
results  I  think  in  the  Government  working  at  cross  purposes  and  in 
some  cases  unfairly. 

And  I  think  the  fourth  reason  for  the  division  of  responsibility  is 
the  question  of  allocation  of  resources.  My  understanding  of  one  of 
the  purposes  here  is  to  ensure  that  there  are  resources  being  used 
overseeing  the  conduct  of  programs  in  the  Executive  Branch  to 
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make  sure  that  there  is  no  malfeasance,  corruption,  waste,  fraud 
and  abuse  in  those  programs.  And  when  Congress  puts  money  into 
that  basket  and  ^ves  resources  and  monies  to  the  IG  to  carry  out 
that  function,  it  is  good  for  Congress  to  know  that  money  it  is  put¬ 
ting  into  that  basket  is  going  to  be  used  for  that  oversight  purpose, 
and  money  it  puts  in  the  assistant  secretary’s  basket  to  carry  out 
OSHA  inspections  is  going  to  be  used  for  the  program.  But  if  you 
break  down  the  line  between  those  two  functions  and  you  permit 
Inspectors  Genera’  to  go  in  and  fill  in  the  gaps  wherever  they  see 
gaps  in  the  program,  it  seems  to  me  there  is  a  bleeding  of  resources 
and  a  supplementation  of  resources  out  from  the  oversight  function 
into  the  program  itself.  Now  that  may  or  may  not  be  the  proper 
allocation  of  resources  in  the  real  world,  but  it  is  not  the  allocation 
of  resources  that  was  originally  determined  by  Congress  to  be  ap¬ 
propriate. 

Now,  after  attempting  to  make  this  distinction,  which  we  think 
is  the  drawn  in  the  statute  and  very  clear  in  the  legislative  history, 
and  doing  so  in  a  context  where  the  specific  issue  was  whether  or 
not  the  Inspector  General  could  carry  out  regulatory  investigations 
under  such  statutes  as  OSHA  and  the  Fair  Labor  Standards  Act,  a 
number  of  Inspectors  General  raised  profound  concerns  and  there 
was  a  lot  of  hoot  and  holler  about  it. 

We  asked  the  Inspectors  General  to  come — and  I  asked  the  In¬ 
spectors  General — to  come  and  talk  with  me  about  the  opinion  in 
areas  of  concern  where  they  felt  that  areas  they  really  should  be 
investigating  would  be  precluded  by  this  opinion.  Very  few  Inspec¬ 
tors  General  took  me  up  on  this.  Those  that  did  presented  some 
concerns  which  we  wrote  opinions  about,  OLC  issued  further  opin¬ 
ions.  In  three  areas  we  found  that  the  issues  that  had  been  raised 
were  clearly  within  the  authority  of  the  Inspector  General.  For  ex¬ 
ample,  one  of  the  examples  that  was  cited  to  us  was  the  issue  of 
dot’s  IG  and  his  ability  to  review  the  qualifications  of  pilots  who 
have  applied  for  pilot’s  licenses  and  to  make  sure  that  there  are  no 
false  statements  in  those  applications.  And  he  said  if  we  apply  the 
OLC  opinion  to  that  then  I  am  precluded  from  doing  that. 

We  pointed  out  to  him  that  our  March  1989  opinion  dealt  with 
Sections  4  and  6  of  the  Inspectors  General  Act.  That  is  the  general 
authority  to  conduct  and  supervise  investigations  relating  to  the 
agency’s  program.  We  did  not  address  part  of  Section  9,  which  is 
the  grandfathering  provision.  Each  Inspector  General,  or  most  of 
the  Inspectors  General  under  Section  9  of  the  Act  have  certain  spe¬ 
cific  investigative  functions  grandfathered  and  transferred  over  to 
them,  and  we  pointed  out  to  the  Inspector  General  of  DOT  that  the 
very  function  that  he  was  concerned  about  is  specifically  covered  in 
Section  9  by  the  transfer  of  authority. 

Now,  much  is  made  about  the  caveat  in  the  letter  and  a  lot  is 
read  into  that.  All  we  were  saying  there  is  usually  OLC  will  deal 
with  a  specific  concrete  dispute,  “Can  I  conduct  this  investigation 
against  Joe  Blow.’’ 

We  were  being  asked  here — because  of  the  strident  suggestions 
that  there  were  a  lot  of  investigations  being  shut  off — we  were 
simply  pointing  out  that  in  a  general  sense  the  issue  he  raised  ge- 
nerically  of  the  ability  to  go  in  and  look  at  these  pilot  applications 
was  something  that  was  not  foreclosed  by  the  March  opinion,  but 
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indeed  was  specifically  covered  by  Section  9  and  we  said  that  he 
had  very  broad  authority  under  those  functions.  The  caveat  was 
simply,  since  you  haven’t  asked  us  about  a  specific  case  we  are  not 
going  to  opine  on  a  specific  case,  but  let  me  tell  you  you  have  very 
broad  authority  that  heis  been  grandfathered  over  to  you  in  this 
area.  Nothing  sinister  should  be  read  into  the  caveat. 

The  examples  that  have  been  provided  us  to  date  by  the  Inspec¬ 
tors  General  have  not  proved  to  be  difficult  from  our  standpoint, 
and  so  far  in  three  areas  we  found  that  Inspectors  General  clearly 
have  authority  to  act. 

Now,  much  has  been  made  of  this  concept  of  fraud  against  the 
agency  or  fraud  against  the  program,  and  this  has  been  thrown  up 
as  you  are  precluding  us  from  engaging  against  activity  that  consti¬ 
tutes  fraud  against  an  agency  program.  Well,  I  am  skeptical  of  that 
very  broad  concept  because  a  lot  of  what  I  see  being  called  fraud 
against  an  agency  program  is  simply  another  way  of  saying  non- 
compliance  with  a  regulatory  program.  It  is  very  hard  to  conceive 
of  situations  that  constitute  noncompliance  with  most  regulatory 
programs  that  don’t  involve,  arguably,  something  that  we  might 
also  call  fraud  against  the  program.  If  EPA  issues  a  license,  a 
water  permit  under  the  Clean  Water  Act  saying  you  can  discharge 
so  much  into  the  water  and  that  is  how  much  you  can  do  under 
this  permit  and  someone  violates  that,  is  that  fraud  against  the 
program  because  there  are  false  statements  involved,  or  is  that 
non  compliance  with  the  EPA  Clean  Water  Act  regime  that  is  in 
force  and  there  is  a  specific  enforcement  unit  in  EPA  that  is  sup¬ 
posed  to  go  out  and  measure  that  and  determine  how  that  is  to  be 
handled. 

So  virtually  any  instance  of  noncompliance  with  a  regulatory 
program  can  be  referred  to  as  a  species  of  fraud  against  an  agency. 
I  am  not  talking  specifically  here  about  the  tax  statutes  because 
they  are  sui  generis  and  they  have  their  own  specific  provisions, 
but  conceptually,  for  example,  is  claiming  a  deduction  or  a  credit 
you  are  not  entitled  to  on  your  income  tax  fraud  against  the 
agency?  And  if  it  is,  does  that  mean  the  Inspector  General  can 
audit  and  discipline  a  taxpayer  rather  than  the  IRS  that  is  charged 
with  doing  that?  The  same  is  true  with  OSHA  action,  FLSA,  most 
regulatory  programs  instances  of  noncompliance  involve  some  spe¬ 
cies  of  misstatement  that  can  be  characterized  as  fraud. 

Now,  I  did  have  discussions  with  Sherman  Funk  and  I  thought 
they  were  quite  profitable  and  they  helped  me  understand  where 
the  real  issues  were,  and  my  recollection  of  those  discussions  was 
they  basically  ended  up  where  it  seemed  to  be  one  big  question 
mark.  And  that  is,  are  there  instances  of  fraud  against  an  agency 
which  are  not  the  kind  of  activity  for  which  there  is  an  investiga¬ 
tive  program  in  a  compliance  unit?  That  is,  it  is  not  an  integral 
part  of  the  program  to  go  out  and  police  those  kinds  of,  quote, 
^‘fraud,”  so  that  there  is  in  fact  a  gap  there  and  there  is  no  compli¬ 
ance  unit  that  has  statutory  responsibility  for  policing  that  con¬ 
duct. 

And  my  view  is  that  if  someone  can  come  and  show  me  that  spe¬ 
cies  of  fraud,  then  OLC  will  be  glad  to  address  the  issue  of  whether 
or  not  that  is  within  the  jurisdiction  of  the  IGs.  Now,  there  have 
been  some  examples  thrown  out  this  morning  that  I  have  not 
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heard  of  before  because,  as  I  said,  a  lot  of  the  IGs  were  skeptical 
about  coming  to  us  and  raising  any  concerns  they  had,  and  we 
would  be  glad  to  look  at  them  if  they  would  like. 

But  I  think  a  basic  question  that  has  to  be  eisked  is,  is  there  such 
an  animal  out  there,  and  if  so,  what  is  the  best  way  of  addressing 
it?  In  fact,  I  think  there  are  basically  3  issues  at  this  stage  in  my 
own  mind.  I  think  that  the  basic  principle  is  that  the  line  is  a  good 
one  and  it  is  a  distinction  that  should  be  kept.  Now,  if  someone  can 
show  that  there  are  a  segment  of  investigations  that  are  not  being 
done,  that  it  doesn’t  make  sense  for  the  FBI  to  do  them,  that  there 
is  a  special  reason  for  the  IGs  to  do  them  or  that  they  are  only  the 
available  resources  and  that  it  is  a  kind  of  fraud  tha^  does  not  sup¬ 
plant  the  enforcement  program  of  the  agency,  and  I  think  we 
should  take  a  look  at  that,  but  the  answer  is  not  to  throw  out  the 
basic  distinction,  the  answer  is  to  look  at  each  of  these  cases  that 
are  brought  up  and  see.  A,  do  they  fall  into  the  jurisdiction  of  the 
IG;  and  B,  if  they  don’t  fall  into  the  jurisdiction  of  the  IG  what  is 
the  best  way  of  dealing  with  them?  After  all,  the  IG  Act  is  some¬ 
what  of  a  patch  quilt  because  it  does  give  certain  IGs  specific  au¬ 
thorities  in  Section  9  that  others  don’t  have. 

I  think  the  second  basic  issue  is  this  idea  of  a  chilling  effect  of 
having  a  line.  Well,  I’m  not  very  sympathetic  to  that.  Most  people 
in  Government  have  to  operate  with  lines,  and  I  think  the  fact  that 
just  because  there  is  a  line  that  generates  questions  is  not  a  reason 
to  do  away  with  the  distinction  and  the  line.  I  think  my  suspicion 
is  that  the  overwhelming  majority,  99.9  percent  of  the  issues  con¬ 
fronting  the  IG  clearly  fall  on  one  side  of  the  line  or  the  other,  and 
like  most  Government  officials,  where  this  is  a  question  I  don’t  con¬ 
sider  it  to  be  that  substantial  a  burden  to  have  to  go  and  seek  legal 
counsel.  Everyone  else  in  Government  has  to  do  it. 

Now,  OLC  has  not  set  itself  up  as  the  arbiter  of  all  these  issues. 
Our  role  is  if  someone  comes  and  asks  us  a  question,  if  Executive 
Branch  officials  come  and  ask  us  a  question,  we  will  give  them  an 
opinion.  They  are  free  to  go  to  their  own  lawyer.  If  they  disagree 
with  the  opinion  they  get  from  their  own  lawyer  they  are  free  to 
appeal  it  and  come  to  us.  We  are  not  saying  we  have  to  approve 
these  things  on  a  case-by-case  basis.  We  are  saying  in  a  close  ques¬ 
tion  if  someone  feels  uncomfortable  about  their  authority  we  would 
be  glad  do  give  them  guidance. 

Chairman  Glenn.  But  will  you  commit  to  defending  anybody 
who  has  a  charge  brought  against  them  though  pursuing  what  they 
think  is  their  proper  action  under  the  IG  Act? 

Mr.  Barr.  Well,  I  have  never  suggested  otherwise,  but  I  think 
Stu  Gerson  would  be  better  to  answer  that  question.  That  really 
doesn’t  fall  into  my - 

Mr.  Gerson.  The  answer  is  yes.  I  will  talk  about  it  in  more  detail 
when  my  turn  comes. 

Mr.  Barr.  I  am  generally  sympathetic  though  that  it  would  be  a 
good  idea  perhaps  to  look  at  the  question  of  how  to  eliminate  any 
adverse  consequences  that  come  up  through  a  step  over  the  line  in 
a  close  case.  In  other  words,  I  think  the  question  of  distinction  in 
authority  should  be  preserved.  It  is  very  important  that  the  IGs 
have  their  work  to  do  and  the  agency  officials  that  are  carrying  out 
a  regulatory  program  have  their  work  to  do.  And  that  is  a  distinc- 
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some  inherent  fuzz  and  someone  does  step  over  the  line,  or  at  least 
some  judge  down  the  road  decides  at  the  beckoning  of  some  private 
party  that  the  IG  has  gone  across  the  line,  I  think  it  is  a  fair  point 
that  maybe  we  should  look  at  making  sure  that  in  those  cases  that 
the  IG  is  insulated,  that  there  is  no  chance  he  is  operating  without 
authority,  and  that  whatever  fruits  of  that  investigation  and  ulti¬ 
mate  conviction  are  preserved.  I  think  that  is  a  fair  point,  but  that 
doesn’t  mean  that  we  should  do  away  with  the  line,  and  try  to 
draw  as  clear  a  line  as  we  can. 

I  think  the  third  issue  is  a  question  of  resource  allocation.  A  lot 
of  the  examples  that  were  discussed  with  me  by  IGs  really  don’t 
relate  to  authority,  they  relate  to  resources.  In  fact,  if  you  look  at 
page  3  of  Dick  Kusserow’s  statement,  very  interesting  on  the  FDA 
issue.  I  don’t  read  it  as  disputing  the  fact  that  the  FDA  has  crimi¬ 
nal  enforcement  authority  precisely  over  these  generic  drug  cases. 
That  is  part  of  their  regulatory  statute  and  they  have  the  authority 
to  go  out  and  conduct  criminal  investigations. 

What  Dick  was  saying  was  I  have  the  skilled  criminal  investiga¬ 
tors  and  they  don’t  have  any.  And  you  run  across  that  quite  fre¬ 
quently.  We  also  heard  it  from  Sherman  Funk. 

There  are  two  different  statutes  on  visa  fraud.  One  statute  says 
that  employees  of  the  State  Department  commit  a  crime  when  they 
engage  in  fraudulently  procuring  or  producing  a  visa,  and  the 
other  one  has  to  do  with  private  parties,  making  that  a  felony.  And 
the  Bureau  of  Consular  Affairs  in  the  State  Department  has  the 
authority  to  go  out  and  enforce  the  law  that  is  directed  at  non-em¬ 
ployees,  and  Sherman  Funk’s  operation  has  responsibility  for  con¬ 
ducting  it  where  State  Department  employees  are  involved  or  col¬ 
luding  with  outsiders.  But  I  understood  Sherman  to  say  this  morn¬ 
ing  that,  “Gee,  I  have  all  the  skilled  criminal  investigators  and  the 
Bureau  of  Consular  Affairs  is  stretched  pretty  thin  on  providing  se¬ 
curity,  and  even  though  it  is  their  authority,  it  doesn’t  make  much 
sense  in  the  real  world  for  me  not  to  be  using  my  guys  in  those 
kinds  of  investigations.’’ 

I  think  those  are  really  questions  of  resource  allocation.  There  is 
no  question  that  FDA  or  the  Bureau  of  Consular  Affairs  has  the 
enforcement  responsibility,  but  the  IGs  come  and  say,/  “Look,  I 
have  all  of  these  thoroughbred  investigators  that  are  crackerjacks 
and  I  should  be  using  them  in  those  cases.’’ 

Well,  I  think  there  is  currently  flexibility  to  do  that,  but  I  think 
conceptually  those  resources  should  be  subject — should  be  detailed 
and  made  subject  to  the  authorities  that  have  the  responsibility  for 
carrying  out  that  program.  So,  for  example,  the  proper  way  to  do  it 
conceptually  would  have  been  for  Dick  Kusserow  to  detail  his  in¬ 
vestigators  to  the  FDA  Commissioner  if  they  are  spare  resources 
that  can  be  used  in  FDA  investigations,  not  to  take  over  the  inves¬ 
tigation  himself.  But  there  are  other  devices  that  could  be  used  to 
make  those  resources  available. 

But  I  think  those  are  basically  the  three  issues  as  I  see  it  in  ap¬ 
plication  of  the  Insi^ctor  General  Act  in  a  way  that  still  preserves 
a  fundamental  distinction  that  I  think  is  important  to  the  oper¬ 
ation  of  Government  generally. 

With  that  I  will  stop. 
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Chairman  Glenn.  Thank  you.  Mr.  Gerson. 

TESTIMONY  OF  STUART  M.  GERSON,  ASSISTANT  ATTORNEY 
GENERAL,  CIVIL  DIVISION,  DEPARTMENT  OF  JUSTICE  » 

Mr.  Gerson.  Well,  you  have  just  heard,  Senator  Glenn,  from  /our 
professor  of  aerodynamics,  if  you  will.  I  am  the  guy  whose  troops 
fly  these  planes.  In  that  context,  it  is  clear  that  the  Civil  Division 
in  particular,  and  the  Justice  Department  as  a  whole,  and  the  In¬ 
spectors  General  are  functioning  supportively  and  well  and  that 
each  of  these  components  is  acting  upon  a  firm  commitment  of 
fighting  fraud  wherever  it  might  be  found.  I  think  that  is  impor¬ 
tant  to  note.  I  will  return  to  that  and  document  it. 

I  do  want  to  make  some  mention  of  the  practical  effect  of  the 
OLC  opinion,  and  suggest  that  its  critics  at  once  are  making  too 
much  of  it  at  the  same  time  as  they  are  making  too  little  of  it. 
They  make  too  much  of  it  because  it  is  clear  that  at  least  as  far  as 
the  Justice  Department  is  concerned  the  IGs  are  being  deflected 
from  few  if  any  cases  in  fact,  and  that  all  cases  are  being  investi¬ 
gated  by  one  or  more  appropriate  agencies. 

They  make  too  little  of  the  opinion  letter  in  the  sense  that  they 
suggest  that  is  the  product  of  a  mere  turf  battle.  It  is,  as  was  sug¬ 
gested  in  Senator  Roth’s  testimony,  and  as  Mr.  Barr  has  just  de¬ 
scribed  in  some  detail',  a  matter  of  the  intent  behind  the  law,  what 
this  body  originally  intended  for  the  IGs  to  do.  And  while  this  body 
can  change  or  expand  that  law  to  satisfy  its  concerns  and  the  con¬ 
cerns  of  various  Inspectors  General,  one  ought  to  recognize  that 
that  may  be  at  odds  with  the  original  Congressional  purpose  in  set¬ 
ting  up  independent  Inspectors  General.  This  issue  of  who  watches 
the  watchdogs  is  not  an  insignificant  one  and  it  does  have  practical 
effect.  We  are  concerned  about  it  in  the  Justice  Department  as 
well,  because  we  think  that  when  they  are  performing  their  appro¬ 
priate  role,  that  is,  looking  at  the  people  who  have  fundamental 
regulatory  and  investigative  responsibilities,  they  are  indeed  filling 
what  was  a  dire  gap  in  the  way  the  law  was  being  enforced,  and  if 
in  various  cases  the  Inspectors  General  simply  become  that  which 
they  ought  to  be  looking  after,  that  oversight  function  will  be  lost. 
You  could  change  it,  but  we  suggest  that  you  do  it  only  with  the 
greatest  of  care. 

Turning  to  the  way  that  we  are  acting  in  the  real  world,  I  note, 
for  example,  that  with  the  cooperation  of  the  Inspector  General  of 
the  Department  of  Defense  we  have  in  the  most  novel  fashion  suc¬ 
cessfully  for  the  very  first  time  attacked  overseas  bid  rigging  in 
military  contracts,  we  are  actively  engaged  in  suits  involving  alle¬ 
gations  of  falsified  testing  results  and  other  forms  of  defense  fraud, 
and  in  these  cases  we  are  working  hand  in  hand  with  the  Inspector 
General  without  any  indication  of  deflection  on  the  Inspector  Gen¬ 
eral’s  part. 

With  the  critical  assistance  of  the  Inspector  General  of  the  De¬ 
partment  of  Health  and  Human  Services,  the  Civil  Division  has 
made  a  very  good  start  in  cases  designed  to  vindicate  the  Congres- 
sionally  mandated  policy  that  Medicare  must  be  a  secondary  payer 
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when  other  forms  of  health  insurance  are  available.  These  cases 
could  save  the  public  treasury  many  millions,  indeed,  hundreds  of 
millions  of  dollars,  and  the  working  relationship  with  the  IG,  Mr. 
Kusserow  by  his  own  account,  and  mine,  is  highly  professional  and 
effective.  I  note  that  in  particular  because  that  is  a  classic  case  of 
where  the  Government  isn’t  getting  money  on  tho  pay-in  side.  Mr. 
Kusserow  was  one  of  the  Inspectors  General  who  at  least  asked  me 
about  that  form  of  case.  My  response  is  I  only  wish  that  he  had 
more  resources  to  devote  to  those  investigations.  It  hardly  seems  a 
matter  of  whether  it  is  a  direct  payment  out  by  the  Government  or 
the  failure  of  payment  in.  In  either  regard,  this  has  direct  impact 
upon  appropriated  funds.  It  is  clearly  within  the  jurisdiction  of  the 
Inspector  General.  Mr.  Kusserow  has  no  problem  with  that.  I  have 
no  problem  with  that.  To  the  extent  that  the  Inspector  General  of 
the  Apartment  of  the  Interior  here  has  announced  an  area  of  con¬ 
cern  that  I  haven’t  heard  about  before  that  seems  similar  to  that, 
it  would  seem  to  me  it  is  controlled  by  the  same  situation. 

As  far  as  those  cases  go,  to  the  extent  that  Mr.  Kusserow  and  I 
have  any  problem,  it  is  the  same  one.  We  wish  there  were  more 
resources  that  could  produce  more  cases,  because  both  he  and  I 
think  there  are  more  cases  to  produce,  but  there  isn’t  any  problem 
with  his  jurisdiction. 

Let  me  stay  on  the  subject  of  the  Department  of  Health  and 
Human  l^rvices  and  its  IG  for  a  few  moments,  for  the  reasons  that 
that  particular  IG  is  among  the  most  active  and  most  competent  in 
the  whole  Government,  and  his  testimony  and  criticisms  are,  at 
least  on  the  surface  as  I  have  read  them  l^t  night,  are  the  most 
compelling  that  you  have  received.  The  problem  that  led  to  what¬ 
ever  difficulties  we  had  had  with  that  Inspector  General — and  I  be¬ 
lieve  these  are  largely  abated — originated  less  with  his  entering 
any  specific  case  than  it  did  with  the  matter  that  the  Secretary  of 
the  Department  had  delegated  to  him  essentially  all  of  the  investi¬ 
gative  responsibility  of  an  Executive  Branch  agency. 

Mr.  Barr  talked  about  the  role  of  the  FDA,  and  that  delegation, 
£is  far  as  I  could  see  it,  was  the  heart  of  the  matter  or  the  only 
matter  in  dispute.  But  even  looking  at  that  in  its  worst  light,  we 
were  talking  about  an  area  which  by  Mr.  Kusserow’s  reckoning 
amounted  to  between  6  and  7  percent  of  the  cases  with  which  he 
deals,  and  by  my  count  only  about  3  percent  of  the  convictions  that 
resulted  from  these  cases.  And  as  to  the  residuum  of  cases  that  was 
left  over  after  the  investigative  delegation  was  withdrawn,  we  got 
in  a  number  of  them  a  substantial  portion  of  which  should  never 
have  come  to  us  in  the  first  place  because  they  were  clearly  within 
the  Inspector  General’s  jurisdiction.  They  involved  allegations  of 
direct  misconduct  by  agency  officials,  some  of  those  were  generic 
drug  cases,  and  he  belongs  in  those  cases. 

To  the  extent  that  Mr.  Kussrrow’s  remarks  might  be  interpreted 
as  saying  that  the  generic  drug  investigations  were  shut  down,  it 
was  only  for  the  briefest  of  periods  and  then  only  because  of  some 
doubt.  We  believe  that  that  jurisdictional  doubt  has  been  allayed. 
Indeed,  during  the  last  3  days  I  myself  am  aware  that  one  of  his 
investigators  has  been  resident  in  my  Office  of  Consumer  Affairs 
working  on  these  very  cases.  They  are  proceeding  quite  well.  They 
are,  as  I  see  it,  well  within  the  jurisdictional  metes  and  bounds  of 
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that  Insp^tor  General,  and  I  think  we  are  doing,  together,  a  very 
good  job  in  prosecuting  those  cases,  most  of  which  are  being  pros¬ 
ecuted  by  the  U.S.  Attorney  in  Baltimore  and  the  hides  are  going 
on  the  wall.  We  are  getting  those  convictions  and  I  expect  that  is 
going  to  continue. 

In  fact,  I  think  the  most  difficult  issue  that  we  are  going  to  face 
in  those  cases  is  less  obtaining  convictions  than  it  is  keeping  that 
component  of  the  industry  where  there  are  honest  people  viable, 
because  they  do  offer  a  good  cost  containment  device.  But  as  far  as 
the  corrupt  aspects  of  that  industry,  we  are  going  to  bring  it  to  the 
ground.  Mr.  Kusserow  is  highly  dedicated  to  doing  that,  and  I  and 
my  people  are  no  less  dedicated  to  doing  it,  and  it  is  clearly  within 
his  iurisdiction. 

Tne  Department  of  Defense  related  fraud,  another  area  that  we 
hear  the  most  about,  as  we  toted  up  the  numbers  between  April  1 
and  September  30,  1989,  the  Office  of  the  Inspector  General  of  the 
Department  of  Defense  conducted  4,811  investigations.  By  my  anal¬ 
ysis  not  a  single  one  of  them  is  adversely  affected  by  Mr.  Barr’s 
opinion,  or  the  opinion  of  the  Office  of  Legal  Counsel  that  preceded 
Mr.  Barr  and  his  clarifications  of  that. 

You,  Senator  Glenn,  and  others  on  this  Committee  have  asked 
for  assurance  that  fully  appropriate  attention  will  be  given  to  sub¬ 
sequent  investigations.  Mr.  Barr  and  I  assure  you  that  we  are  com¬ 
mitted  to  investigating  criminal  conduct  and  our  activities  will  in¬ 
tegrally  involve  the  Inspectors  General.  If  a  particular  agency  with 
responsibility  over  an  investigation  needs  assistance  from  its  In¬ 
spector  General  and  the  Inspector  General’s  authority  would  not 
encompass  the  assistance  needed,  we  are  aware  of  mechanisms, 
some  of  which  Mr.  Barr  discussed,  that  could  be  utilized  to  deploy 
those  people. 

I  think  the  fundamental  question,  of  course,  is  the  one  that  Sena¬ 
tor  Roth  raised,  which  is  one  of  resources.  And  if  there  is  an 
agency  that  has  investigative  responsibility  and  they  are  not  fulfill¬ 
ing  it,  the  people  running  that  agency  perhaps  ought  to  be  re¬ 
placed,  or  if  they  are  working  hard  and  can’t  get  the  job  done  be¬ 
cause  they  have  inadequate  resources,  they  ought  to  get  those  re¬ 
sources  on  the  main  sequence.  They  ought  not  to  get  them  as  a 
result  of  the  elimination  of  an  important  oversight  function.  I 
think  we  all  agiee  about  that.  We  all  want  those  investigations  to 
proceed. 

In  terms  of  another  question  that  you  raised,  I  guess  you  just 
asked  Mr.  Barr,  and  it  also  was  raised  in  the  materials  that  I  got, 
was  what  are  we  going  to  do  about  allegations  of  personal  liability 
on  the  part  of  Inspectors  General  and  their  staff  if  improper  ac¬ 
tions  were  taken.  These  are  so-called  Bivens  cases  alleging  constitu¬ 
tional  torts  and  it  is  my  folks  who  are  charged  with  the  defense  of 
those  cases  and  with  making  at  least  the  initial  calls  on  whether  or 
not  to  engage  in  their  representation. 

I  guess  there  are  three  things  to  say  about  it.  The  first  is  nothing 
that  we  have  done  is  going  to  change.  The  second  is  nothing  that 
we  could  do,  or  nothing  that  relates  to  Mr.  Barr’s  opinion  would 
have  much  effect  anyway,  because  the  issue  of  these  often  vexa¬ 
tious  tort  claims  is  something  that  we  face  every  day.  No  matter 
where  the  line  is  drawn  we  are  going  to  face  these  things,  but  I 
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would  have  to  say,  as  we  have  looked  at  the  cases,  even  if  the  In¬ 
spector  General  is  acting  outside  of  his  jurisdiction  under  the 
Office  of  Legal  Ckiunsel  memo,  I  would  be  hard  pressed  to  think  of 
any  case  where  a  person  adversely  affected,  that  is,  somebody  who 
was  the  subject  of  one  those  investigations,  would  have  any  consti¬ 
tutional  claim  to  complain  about  the  activity  of  the  Inspector  Gen¬ 
eral. 

That  is  not  the  problem  here.  We  don’t  think  any  investigation 
or  conviction  is  going  to  be  imperiled,  whether  or  not  we  are  right, 
or  any  given  Inspector  General  is  right,  or  you  are  right,  or  Jack 
Anderson  is  right  about  what  the  jurisdiction  ought  to  be.  The 
question,  as  we  said,  is  the  interpretation  of  the  statute  and  what 
the  Congress  intended  by  it.  Whatever  the  Congress  intended  by  it, 
it  didn’t  create  any  constitutional  right  that  any  citizen  has  that  he 
didn’t  have  irrespective  of  this  determination.  So  that  I  don’t  think 
any  of  these  cases  is  going  to  be  in  trouble,  and  I  don’t  think  any  of 
the  Inspectors  General  or  their  staffs  are  in  any  trouble  that 
wouldn’t  have  been  in  otherwise,  the  same  one  that  I  am  in  when  I 
get  up  every  day  and  go  to  work,  and  we  are  not  going  to  change 
the  avidity  with  which  we  represent  Inspectors  General  or  anybody 
else  who  are  charged  in  these  torts  suits.  We  wish  there  were  less 
of  them. 

Chairman  Glenn.  If  there  is  a  tort  suit  filed,  will  it  make  any 
difference  on  whether  or  not  you  pick  up  the  defense  of  that 
person?  Will  it  be  based  on  whether  that  particular  investigation 
was  previously  authorized  by  Justice  or  not? 

Mr.  Gerson.  It  won’t  matter.  The  answer  is  yes  to  the  first  part, 
no  to  the  second  part.  It  won’t  make  any  difference.  It  doesn’t  have 
an5rthing  to  do  with  prior  authorization,  because  the  issue  in  those 
cases  is  whether  there  was  any  constitutional  tort  that  was  being 
committed,  and  as  I  say,  I  don’t  see  that  any  right  has  been  created 
that  would  be  violated.  I  think  that  any  suit  that  was  based  upon 
that  kind  of  theory,  in  my  view,  would  be  inherently  meretricious. 
I  can’t  gainsay  that  some  adventurous  lawyer  wouldn’t  try  to 
phrase  a  case  like  that,  but  I  don’t  think  it  would  have  any  merit 
at  all. 

Chairman  Glenn.  Well,  the  IGs  feel  it  has  been  put  into  sonie 
doubt,  and  that  is  the  reason  I  pursue  it  a  little  bit.  Your  testimony 
reflects  you  “see  no  useful  reason  to  highlight  the  specific  argu¬ 
ments  that  might  be  raised  to  attack  the  validity  of  a  prosecution  ’’ 

In  light  of  the  fact  the  Justice  Department  chose  to  make  tl  .is 
issue  a  problem  for  the  IGs,  I  think  it  is  a  very  important  ques¬ 
tion — 

Mr.  Gerson.  Well,  I  think  I  havejust  answered  it. 

Chairman  Glenn  [continuing].  One  which  you  have  given  Con¬ 
gress  no  choice  but  to  address. 

Is  it  your  position  that  the  U.S.  Attorneys  will  be  instructed  not 
to  prosecute  a  case  based  on  an  unauthorized  IG  investigation? 

Mr.  Gerson.  Well,  I  haven’t  stated  any  such  opinion  and  I  don’t 
think  it  is  within  my  jurisdiction  ever  to  say  that.  Mr.  Barr  may  be 
called  upon  to  decide  about  the  validity  of  a  given  investigation  or 
whether  or  not  we  are  going  to  prosecute,  and  we  don’t  generally 
reveal  our  reasons  for  prosecuting  or  not  prosecuting  anyway. 
What  I  can  within  my  competency  answer  is  whether  I  am  going  to 
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defend  any  Inspector  General  or  Inspector  General  staff  member 
who  is  charged  in  a  tort  action  as  a  result  of  one  these  cases  wheth¬ 
er  or  not  we  prosecute,  and  the  answer  to  that  is  yes,  assuming  all 
the  other  criteria  for  the  defense  of  one  of  those  cases  is  met,  that 
the  individual  was  acting  within  the  scope — even  an  erroneous 
view  of  it,  that  doesn't  matter - 

Chairman  Glenn.  Well,  have  you  clarified  this  to  any  extent 
with  the  IGs,  because  they  are  laboring  under  an  apprehension 
here  that  I  believe  is  was  well-justified. 

Mr.  Gerson.  Well,  I  can't  do  that  in  a  general  sense,  other  than  I 
think  I  have  done  it  now.  No  IG  has  asked  me.  There  was  some 
conversation  between  Mr.  Kusserow  and  a  member  of  the  Justice 
Department  over  this  question.  I  was  dissatisfied  with  the  clarity  of 
the  discussion  on  both  sides.  If  I  have  clarified  it  now  I  have  accom¬ 
plished  at  least  something  here.  I  don't  know  what  else  to  say 
about  it. 

I  know  of  no  case  that  anybody  can  cite  where  I  have  refused, 
where  I  have  made  a  non-scope  determination,  recommended  to  the 
Attorney  General  on  this  basis.  I  don’t  anticipate  any.  As  far  as 
specific  questions  about  specific  cases,  there  are  not  any.  I  don’t 
know  what  else  I  can  tell  you. 

Chairman  Glenn.  All  right.  Go  ahead. 

Mr.  Gerson.  Well,  I  think  I  have  presented  what  I  believe  is  our 
objective  view  of  the  way  that  this  issue  is  working  itself  out.  I 
don’t  think  there  is  much  of  a  problem,  if  any.  I  don’t  think  we  are 
losing  cases  any  place,  at  least  I  don’t  see  any.  We  have  had  to 
scramble  a  little  bit  to  find  the  right  kind  of  investigative  person¬ 
nel  where  we  need  them,  but  I  think  that  is  a  problem  no  matter 
who  has  jurisdiction.  There  is  a  lot  more  to  do  than  we  have  people 
to  do  it,  and  I  think  we  all  concede  that,  and  I  see  a  lot  of  that  at 
the  root  of  your  statement  which  I  read  this  morning,  and  many  of 
the  comments  that  I  have  heard  today. 

The  value  judgments  that  we  are  going  to  make,  we  haven’t 
heard  anything  related  to  the  Constitution  raised  here  today,  we 
are  talking  about  some  practical  judgments.  The  value  judgment 
you  are  going  to  make  in  recommending  legislation  is  whether  or 
not  you  can  consider  the  kinds  of  broadening  that  you  are  talking 
about  while  maintaining  the  essential  Inspector  General  function 
that  we  all  desire,  one  of  oversight.  That,  as  I  see  it,  is  the  issue.  I 
would  ask  that  my  formal  statement  be  made  part  of  the  record. 

Thank  you. 

Chairman  Glenn.  It  will  be  included  as  part  of  the  record. 

We  have  had  testimony  today  from  the  IGs  that  with  the  excep¬ 
tion  of  one  item  that  came  up  within  the  State  Department  back  in 
1984  I  believe.  There  was  no  complaint  that  IGs  were  exceeding 
their  investigative  authority. 

Thirteen  years  later,  why  is  this  the  time  that  we  make  this 
challenge?  Either  one  of  you. 

Mr.  Barr.  Senator,  I  think  the  fact  that  there  was  no  complaint 
should  tell  you  something,  which  is  that  this  is  not  a  question  of 
Department  of  Justice  off  on  a  toot  going  after  the  IGs.  We  have  no 
axe  to  grind  here.  The  issue  was  presented  for  the  first  time  to  the 
Department  of  Justice  in  the  context  that  I  described. 
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Chairman  Glenn.  Well,  can  you  state  unequivocally  that  the  cre¬ 
ation  of  the  Department  of  Justice  IG  in  1988,  which  the  Depart¬ 
ment  of  Justice  opposed  bitterly,  was  not  a  factor  in  the  decision  to 
issue  the  OLC  opinion,  which  in  effect  weakened  the  IGs? 

Mr.  Barr.  Well,  I  wasn’t  in  the  Department  of  Justice  when  the 
opinion  was  issued,  so  I  would  like  to  answer  it  that  way.  I  have 
looked  at  the  correspondence,  I  have  looked  at  the  papers  back  and 
forth  between  Doug  Kmiec  and  the  people  in  Labor  who  were  pre¬ 
senting  this  to  him.  OLC  was  not  interested  in  addressing  this  issue 
in  the  way  it  was  presented  and  tried  to  avoid  addressing  the  issue 
and  said,  come  to  us  when  you  have  a  specific,  concrete  fight,  we 
don’t  like  addressing  these  general  issues.  And  so  it  didn’t  look  to 
me  as  if  OLC  was  going  off  trying  to  draw  a  line  in  the  sand,  as  has 
been  described.  And  it  was  not  meant — and  I  think  people  should 
go  and  read  the  opinion.  It  is  not  an  attack  on  the  IGs.  There  is 
nothing  in  there  suggesting  that  there  is  a  problem  with  IGs  being 
rogue  elephants  or  anything  like  that.  We  are  not  saying  that 
there  is  a  big  problem  out  there.  A  specific  dispute  was  presented 
and  an  opinion  was  written,  and  from  what  I  can  tell,  there  are  not 
that  many  issues  out  there. 

Chairman  Glenn.  Well,  is  the  Department  of  Justice  in  favor  of 
the  IG  system  that  we  have  set  up,  or  do  you  oppose  it? 

Mr.  Barr.  As  far  as  I  am  aware,  we  support  the  IG  system. 

Chairman  Glenn.  Well,  you  opposed  bitterly  putting  it  into  the 
Department  of  Justice.  We  went  through  quite  a  wrangle  on  that, 
and  we  made  some  special  arrangements  because  of  the  special 
nature  of  the  Department  of  Justice.  It  wasn’t  that  we  were  ram¬ 
ming  something  down  their  throats,  we  wanted  to  be  very  coopera¬ 
tive. 

Mr.  Barr.  Well,  I  think  that  any  suggestion  that  the  Office  of 
Legal  Counsel  was  doing  this  in  a  vindictive  way  because  of  the 
creation  of  the  IG  in  Justice  is  way  off  the  mark.  I  understand  that 
part  of  your  request  was  for  the  Department  to  describe  our  experi¬ 
ence  with  the  Inspector  General,  and  I  understand  that  a  letter  is 
being  prepared  reviewing  that.  But  from  what  I  can  ascertain  of 
the  record,  and  I  can  tell  you  in  my  own  conduct  over  the  past  year 
when  these  issues  have  been  presented  to  me,  I  am  interested  in 
applying  the  law  as  written  by  Congress  as  best  I  can  construe  the 
intent  of  Congress.  I’m  not  interested  in - 

Chairman  Glenn.  Well,  the  reason  I  question  the  support  for  the 
IG  community  is  the  Department  of  Justice  was  put  under  the  IG 
Act  itself  in  October  of  1988.  In  April  1989  the  office  began  to  func¬ 
tion.  It  took  the  Administration  until  January  29,  1990,  to  nomi¬ 
nate  an  IG. 

Why  such  an  extensive  delay  if  you  are  all  behind  the  IG  pro¬ 
gram? 

Mr.  Barr.  Well,  I  can’t  answer  that,  I  wasn’t  involved  in  select¬ 
ing  the  IG. 

Mr.  Gerson.  Nor  was  I.  Indeed,  I  don’t  know  exactly  what  to  say 
about. 

Chairman  Glenn.  Well,  I  know  that  making  those  nominations 
is  a  little  above  your  pay  grade,  I  agree  with  you  on  that.  But  it  is 
a  thing  where  we  look  at  the  implementation  of  the  IG  Act  as  it  is 
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applying  to  DOJ  and  we  see  a  lot  of  foot  dragging,  we  think,  from 
our  vantage  point  here. 

Mr.  Barr.  Can  I  say,  Mr.  Chairman,  that  the  position  has  been 
well  handled  by  the  acting  IG,  Tony  Moscato,  a  career  Department 
of  Justice  lawyer  who  I  think  would  tell  you  he  has  received  com¬ 
plete  support  from  Attorney  General  Thornburgh  and  this  Depart¬ 
ment. 

Chairman  Glenn.  I  guess  what  my  bottom  line  is,  I  don’t  ques¬ 
tion  that  the  Department  of  Justice  is  just  as  dedicated  to  right 
and  justice  and  wanting  to  root  out  fat,  fraud,  waste  and  abuse  as 
everybody  else  is.  You  are  the  leaders  in  that  field,  and  I  would 
think  you  would  welcome  the  help  of  the  IGs.  You  have  already 
prosecuted  5,600  cases.  This  has  been  a  successful  program  for  13 
years,  and  nobody  has  raised  any  questions  about  it. 

And  why  not  welcome  this  help?  We  are  all  trying  to  head  in  the 
same  direction  on  this,  and  yet  we  seem  to  be  into  a  turf  fight,  and 
my  ego  is  involved,  and  your  ego  is  involved,  and  somebody  else’s 
ego  is  involved.  And  so  what  happens,  we  are  about  to  kill  some¬ 
thing  that  has  worked  very,  very  well  over  the  last  13  years  I 
think. 

It  has  fit  in  this  area  where  there  are  not  great  big  monstrous 
FBI  investigations  of  some  kind.  All  the  areas  that  have  been  men¬ 
tioned  here  by  the  IGs  this  morning,  they  are  going  to  fall  in  the 
crack  without  this.  And  instead  of  welcoming  this  we  seem  to  be 
Hghting  it.  I  don’t  understand  why. 

We  talked  to  Mr.  Darman.  Yes,  he  is  going  to  get  on  this.  Mr. 
Hodsoll  says  yes,  we  have  had  meetings.  DOJ  apparently  digs  in 
their  heels.  Then  somebody  else  digs  in  their  heels  and  we  get 
nothing  done.  It  is  all  a  turf  fight  and  an  inside-the-beltway  type 
scrap  here  and  what  is  going  to  happen,  we  are  going  to  wind  up 
weakening  the  IGs’  authority  to  do  things  and  to  root  out  all  these 
things  that  I  think  you  are  all  working  together  on,  or  should  be. 

Mr.  Gerson.  We  think  so  too. 

Chairman  Glenn.  Well  then  why  weaken  their  authority? 

Mr.  Gerson.  I  don’t  think  it  is  a  turf  fight. 

Chairman  Glenn.  Well,  why  weaken  their  authority? 

Mr.  Gerson.  Well,  we  are  not  talking  about  weakening  their  au¬ 
thority. 

Chairman  Glenn.  It  has  already  been  done. 

Mr.  Gerson.  Well,  let  me  suggest  something,  that  to  the  extent  it 
is  done  it  shouldn’t  have  been  done.  It  certainly  wasn’t  mandated 
by  the  OLC  opinion.  The  OLC  opinion,  as  I  read  it — and,  of  course, 
I  read  it  coming  into  the  Justice  Department  long  after  it  was  pub¬ 
lished — responded  to  a  question  of  what  the  Inspector  General  au¬ 
thorities  were. 

Now,  there  is  a  legal  question  there  and  it  is  reflective  of  a  phi¬ 
losophy  that  the  primary  purpose  of  the  Inspector  General  is  one  of 
oversight,  it  is  to  serve  as  a  watch  dog. 

Chairman  Glenn.  Well,  why  has  there  been  such  a  hesitancy  to 
get  together  and  talk  these  things  out  so  we  can  all  decide  where 
we  are  going  from  here?  We  depended  on  the  Administration  to  do 
that  and  we  have  gotten  nothing,  zip  so  far. 

Mr.  Gerson.  From  the  standpoint  of  the  Civil  Division  there  has 
been  no  hesitancy  to  do  anything.  Where  we  have  had  even  the 
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specter  of  a  problem  being  raised  I  myself  sat  down  with  the  In¬ 
spectors  General  and  we  are  moving  the  cases,  and  I  think  the  re¬ 
sults  show  that. 

Chairman  Glenn.  Well,  will  you  sit  down  once  again  with  who¬ 
ever  from  Justice,  sit  dov/n  with  Mr.  Funk  representing  the  IG 
community,  or  whoever  is  going  to  represent  it  now,  and  Mr. 
Darman  and  his  people  from  0MB  or  whoever,  and  try  and  work 
this  out? 

I  don’t  particularly  want  to  go  the  legislative  route.  We  have  leg¬ 
islation  here  to  propose,  and  once  again  that  will  be  taken  as  ram¬ 
ming  something  down  your  throat  that  you  don’t  want  and  there 
will  be  even  more  foot  dragging,  and  I  don’t  want  to  go  ahead  that 
way,  I  truly  don’t.  Isn’t  there  a  chance  that  you  can  still  get  this 
thing  worked  out  to  where  it  smooths  it  out  for  everybody  and 
leaves  the  IGs  doing  the  good  job  they  have  done  all  these  years? 

Mr.  Barr.  I  think  so  Senator,  and  that  is  what  I  have  been 
trying  to  do.  Let  me  just  say  that  no  one  here  is  talking  about 
weakening  or  bringing  down  the  Inspector  General  system.  I  be¬ 
lieve  that  they  have  extremely  broad  investigative  authority  within 
the  framework  of  the  statute.  The  issue  is  whether  or  not  they  can 
also  carry  out  regulatory  investigations  when  those  are  properly 
the  functions  that  are  assigned  to  other  components  within  the  De¬ 
partment. 

But  as  I  have  said,  I  would  like  to  sit  down,  would  welcome  the 
opportunity  to  sit  down,  and  have  asked  since  September  for  IGs  to 
present  concrete  examples  of  where  they  feel  they  have  been 
blocked  off.  Now,  the  three  that  have  been  presented  to  me  so  far,  I 
have  ruled  or  issued  the  advice  that  they  are  not  blocked  off,  that 
they  are  well  within  their  authority,  and  that  the  examples  that 
were  being  thrown  up  were - 

Chairman  Glenn.  Well,  you  say  they  could  continue  with  regula¬ 
tory  investigations.  Define  “regulatory  investigations.’’ 

Mr.  Barr.  Well,  I  think  where  there  is  a  statute  that  authorizes 
an  agency  to  impose  rules  of  conduct  on  regulated  parties  outside 
the  agency,  and  then  empowers  the  agency  to  conduct  enforcement 
activity  to  ensure  that  there  is  compliance  by  the  private  citizens, 
and  that  that  this  is  part,  as  the  legislative  history  says,  of  the  in¬ 
tegral  function  of  the  agency’s  program,  that  is  what  we  mean  by  a 
regulatory  investigation.  So  an  OSHA  investigation,  a  Fair  Labor 
Standards  Act  investigation,  specifically  referred  to  in  the  legisla¬ 
tive  history. 

Chairman  Glenn.  You  wouldn’t  get  in  the  way  of  the  IGs  doing 
that  kind  of  investigating - 

Mr.  Barr.  Oh  no,  that  is  what  we  are  saying  they  cannot  do. 

Chairman  Glenn  [continuing].  Even  though  it  involves  third  par¬ 
ties  outside,  no  Federal  money,  no  Federal  dollars  or  employees  in¬ 
volved? 

Mr.  Barr.  No.  That  is  what  we  are  saying  they  cannot  do. 

Chairman  Glenn.  They  cannot  do? 

Mr.  Barr.  They  cannot  do  those. 

Chairman  Glenn.  Why? 

Mr.  Barr.  Because  that  is  the  job  of  the  Department  of  Labor’s 
Assistant  Secretary  for  Occupational  Safety  and  Health.  That  is 
the  integral  part  of  the  program  they  are  supposed  to  be  oversee- 
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ing.  The  House  report  specifically  cites — one  of  the  thing  that 
made  this  opinion  somewhat  easy,  I  think,  for  my  predecessor  was 
the  House  report  specifically  says  look,  we  are  talking  about  over¬ 
sight  investigations,  that  is  what  the  IG  should  be  doing.  They 
should  not,  for  example,  be  carrying  out  investigations  under  the 
Fair  Labor  Standards  Act.  That  is  an  integral  part  of  the  program 
of  the  Department  of  Labor.  They  should  be  overseeing  that. 

Chairman  Glenn.  But  where  there  may  be  malfeasance  of  some 
kind  in  administering  those  programs,  the  IG  couldn’t  get  into  it  if 
it  involves  an  outside  third  party? 

Mr.  Barr.  No,  where  there  is  malfeasance  within  the  Depart¬ 
ment — 

Chairman  Glenn.  It  may  be  from  with  inside,  but  they  couldn’t 
go  outside  and - 

Mr.  Barr.  No,  in  fact,  I  told — let’s  take  the  FDA  case.  In  the 
FDA  situation  there  had  been  three  convictions — I  believe  three 
convictions — at  the  time  there  had  been  three  convictions  of  FDA 
employees,  and  what  we  said  was  that  we  thought  the  IG  had  au¬ 
thority  to  conduct  those  generic  drug  investigations  initially 
against  third  parties  because  there  was  a  sufficient  basis  to  believe 
that  there  was  collusion  and  that  part  of  the  problem  here  was 
malfeasance  within  FDA.  And  Sherman  Funk  raised  the  example 
of  the  visa  counterfeiting  rings,  and  I  told  Sherman,  and  I  will  say 
it  here  today,  if  there  is  a  basis  for  believing — if  he  has  some  basis 
for  an  investigation  because  he  believes  that  a  ring  in  Beirut  or 
wherever  is  linked  to  misconduct  within  the  Department,  he  can 
conduct  that  investigation,  including  targeting  the  people  on  the 
outside  because  there  is  a  basis  for  his  jurisdiction. 

Mr.  Gerson.  I  would  go  further  and  say  he  also  could  be  wrong 
and  still  be  allowed  to  go  forward,  because  the  issue  is  whether  as 
a  matter  of  logic  your  experience  tells  you,  or  besides  a  specific  al¬ 
legation,  that  the  fraud  would  only  work  with  the  complicity  of 
somebody  inside,  we  certainly  countenance  the  Inspector  General 
going  forward  first  to  see  whether  his  preconception  based  upon  ex¬ 
perience  or  a  specific  allegation  is  true,  and  if  it  is,  to  continue  on. 

Chairman  Glenn.  Can  you  point  to  any  cases  investigated  by  an 
IG  prior  to  your  OLC  opinion  in  1989  where  an  IG  exceeded  his  au¬ 
thority  and  undertook  responsibilities  that  were  not  his?  • 

Mr.  Barr.  No. 

Chairman  Glenn.  Mr.  Gerson,  can  you? 

Mr.  Gerson.  I  don’t  think  so.  I  mean,  there  is  some  dispute  over 
a  body  of  FDA  cases  that  has  come  to  us,  and  my  own  reaction  to 
that  has  been  at  this  point  I  am  less  concerned  about  engaging  in  a 
debate  with  the  Inspector  General  than  I  am  in  making  sure  that 
we  don’t  lose  any  cases.  So  that  we  sent  some  back  which  clearly 
involve  corruption.  We  have  sent  some  others  to  the  FDA  with  our 
oversight  to  make  sure  they  are  going  to  do  their  job,  and  we  have 
offered  the  backup  of  the  FBI.  I  don’t  want  to  engage  in  that  kind 
of  microscopic  analysis  to  see  who  is  right  or  wrong  and  risk  losing 
a  case.  So  my  only  hesitancy  is  about  that.  I  wanted  to  make  sure 
that  every  case  had  a  home  where  some  good  was  going  to  be  done 
on  it,  but  I  concur  with  Mr.  Barr’s  remark. 
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Chairman  Glenn.  In  almost  13  years  of  operation  there  has 
never  been  a  time  that  you  know  of  where  the  IGs  exceeded  their 
authority,  and  yet  you  feel  you  need  to  limit  what  they  are  doing? 

Mr.  Gerson.  But  that  is  the  point  of  all  this.  If  you  place  this  in 
its  historical  perspective,  you  see  why  everything  you  say  is  correct 
and  there  is  no  problem.  There  was  no  problem  to  begin  with,  be¬ 
cause  we  think  there  was  a  generally  acceptable  and  uniform  un¬ 
derstanding  of  what  it  is  that  the  Congress  did,  hence  there  wasn’t 
anything  to  oppose.  As  far  as  the  way  this  is  working  in  practice, 
there  still  wasn’t  anything  to  oppose  or  to  describe  any  concern 
about  until  we  were  asked  a  specific  question.  That  was  answered. 

Now,  that  raised  a  whole  bunch  of  straw  men,  not  of  the  Justice 
Department’s  creation,  of  others.  If  we  have  done  some  good  as  far 
as  wiping  away  those  straw  men,  then  this  exercise  and  others  like 
it  are  proving  of  some  merit  and  we  can  go  forward  without  any 
legislation.  But  I  think  that  that  is  a  fair  analysis  of  what  has  hap¬ 
pened. 

Chairman  Glenn.  Mr.  Barr,  you  made  a  point  a  while  ago  that  I 
wanted  to  respond  to.  You  stated  that  the  legislative  history  com¬ 
pels  the  conclusion  that  IGs  do  not  have  authority  to  conduct  inves¬ 
tigations  that  are,  “an  integral  part,”  of  the  agency’s  programs. 
For  support  you  cite  the  House  Government  Operations  Committee 
report  which  states  that  the  IGs  would  not  have  the  responsibility 
for  such  investigations — responsibility  for  such  investigations. 

Now,  there  is  a  big  distinction  between  authority  to  act  and 
having  the  responsibility  to  act.  Don’t  you  see  that  big  difference? 

Mr.  Barr.  Well,  I  donT  think  there  is  a  big  difference  in  this  con¬ 
text.  I  think  that  when  the  legislative  history  talked  about  respon¬ 
sibility  there  they  were  talking  about  authority.  The  statute  itself 
also  uses  the  word  “responsibility  and  duty”  when  it  assigns  au¬ 
thorities  to  the  IG.  But  that  is  not  the  only  legislative  history. 

Chairman  Glenn.  The  IGs  were  to  have  the  authority  to  get  into 
areas  as  they  see  things  that  need  to  be  looked  into. 

Mr.  Barr.  Excuse  me? 

Chairman  Glenn.  The  IGs  were  supposed  to  have  the  authority 
to  look  into  areas  that  they  think  need  to  be  looked  into,  but  the 
ability  to  run  the  program  was  not  theirs.  That  is  what  we  talked 
about  a  little  while  ago  here.  That  was  never  intended. 

Mr.  Barr.  Well  Senator,  looking  into  things  is  frequently  part  of 
the  program.  Now  again,  using  the  examples  we  dealt  with  in  the 
March  opinion,  if  the  Assistant  Secretary  for  OSHA,  part  of  his  job 
is  to  go  out  and  inspect  plants  and  to  do  the  paperwork  and  make 
sure  that  plants  are  conforming  to  the  standards  that  are  required. 
Now,  that  is  his  job,  that  is  a  statutory,  regulatory  program  and 
the  power  of  the  Government  over  that  factory  owner  is  by  virtue 
of  that  statute,  that  regulatory  statute. 

Now,  what  the  IG’s  role  is — and  I  ag^ee  with  Senator  Roth,  at 
least  that  is  our  understanding  of  what  the  intent  of  Congress 
was — the  IG’s  role  there  is  not  to  look  into  things  that  need  looking 
into.  If  he  decides,  “Well,  I  don’t  like  the  way  that  assistant  secre¬ 
tary  is  carrying  out  his  program,  he  is  not  bringing  enough  crimi¬ 
nal  charges,  he  is  treating  too  many  things  as  civil  violations,  I 
think  there  is  an  imbalance  there  so  I  am  going  to  go  out  and  in¬ 
vestigate  factory  X.” 
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Now,  what  am  I  investigating  factory  X  for?  We  are  saying  if  the 
IG  says,  I  am  going  out  to  investigate  factory  X  to  see  if  they  are 
compl3ring  with  OSHA,  that  is  not  what  he  is  authorized  to  do.  His 
job  is  to  look  over  the  shoulder  of  the  assistant  secretary  who  is 
enforcing  that  statute  and  if  he  doesn’t  like  the  way  he  is  doing  it, 
to  call  that  to  people’s  attention. 

Now,  I  do  want  to  get  back  to  one  thing,  and  that  is  there  is 
some  latitude  to  go  out  and  investigate  private  regulated  parties. 
Let’s  take  this  example  again.  In  assessing  the  efficacy  of  the 
OSHA  program,  for  example,  I  think  the  Inspector  General  has  to 
have  latitude  to  go  out  and  look  at  some  of  the  regulated  parties 
and  to  determine  whether  or  not  OSHA  is  doing  a  good  job  in  en¬ 
forcing  compliance,  sort  of  a  spot  check  kind  of  thing.  But  they 
don’t  have  a  roving  commission  to  go  out  and  investigate  factories 
for  the  purpose  of  enforcing  OSHA.  That  is  someone  else’s  job. 

Chairman  Glenn.  Let  me  give  you  an  opinion  of  one  of  your 
former  assistant  attorney  generals  at  the  Justice  Department.  In 

1987,  former  Assistant  Attorney  General  Markman  provided  testi¬ 
mony  before  this  Committee  that  showed  an  understanding  of  the 
IG’s  “authority  to  make  whatever  investigations  he  or  she  might 
deem  appropriate.’’ 

And  he  stated  that  the  Attorney  General  would  be  without  au¬ 
thority  to  halt  or  redirect  those  investigations.  During  negotiations 
over  the  1988  IG  law,  we  provided  for  the  Attorney  General  to  spe¬ 
cifically  halt  certain  investigations  of  the  Justice  IG  if  he  provided 
notice  to  Congress.  No  problem.  That  was  special  just  for  the  De¬ 
partment  of  Justice.  We  did  not  change  the  basic  authority  of  the 
IG  to  investigate  in  the  first  place. 

This  would  appear  to  be  a  real  change  of  position  for  the  Depart¬ 
ment.  How  do  you  explain  the  Department’s  change  of  position? 

Mr.  Barr.  Well,  I  can’t  say  what  Steve  Markman  meant,  but  I 
don’t  read  it  necessarily  as  a  change  of  position.  I  went  back  and 
looked  at  the  Attorney  General’s  letter  to  you  of  September  13, 

1988,  and  my  understanding  of  the  thrust  of  the  concerns  of  the 
Department  were  precisely  interference  in  pursuing  mismanage¬ 
ment,  malfeasance,  fraud,  waste  and  abuse  within  the  Department, 
and  I  don’t  read  Steve  Markman’s  comments  as  suggesting  that  the 
Department  of  Justice  in  1988  construed  the  Inspectors  General 
Act  as  giving  Inspector  Generals  plenary  investigative  authority 
over  the  jurisdiction  of  the  Department  of  Justice.  I  don’t  think 
that  was  ever  in  people’s  minds,  but  I  really  cannot  put  myself  in 
Steve  Markman’s  head. 

Chairman  Glenn.  The  legislative  history  of  the  IG  Act  shows 
that  unlike  the  House  bill  the  Senate  version  included  a  broad  defi¬ 
nition  of  “investigation,’’  which  authorized  the  IGs  to  investigate, 
“misconduct,  malfeasance,  non-feasance,  fraud  or  criminal  activity 
on  the  part  of  any  employee,  person  or  firm  directly  or  indirectly 
connected,’’  with  the  agency. 

However,  even  this  definition  was  rejected  by  the  key  House  and 
Senate  members  as  being  unnecessary,  and  Senator  Eagleton  ex¬ 
plained  its  deletion  from  the  final  bill  saying,  “Investigation  is  a 
term  with  a  generally  well  understood  meaning.’’ 
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It  appears  that  12  years  later  Justice  has  overturned  that  policy 
without  demonstrating  there  was  a  pressing  public  policy  reason  to 
do  so.  Is  that  what  Justice  intended? 

Mr.  Barr.  Well,  what  the  Justice  Department  did  was  do  its  job, 
which  is  to  provide  legal  advice  to  people  who  ask  for  it.  Now,  in 
our  view  there  is  a  clear  distinction  in  the  statute  between  two  dif¬ 
ferent  types  of  investigations,  and  that  is  investigations  that  are 
within  the  jurisdiction  of  IG,  which  are  oversight  investigations, 
and  then  those  investigations  which  are  part  of  the  regulatory  pro¬ 
gram  itself  against  regulated  parties  and  are  an  integral  part  of 
the  program  that  the  IG  should  be  overseeing,  not  conducting. 

Chairman  Glenn.  Mr.  Gerson,  let  me  ask  you,  I  think  the  IGs 
would  like  a  very  direct  answer  on  this. 

Is  your  testimony  today  that  in  every  instance  in  the  future 
where  individual  IG  agents  will  face  legal  challenges  to  their  au¬ 
thority  to  investigate,  the  Justice  Department  will  defend  those 
agents  in  court  and  not  require  them  to  hire  personal  lawyers? 

Mr.  Gerson.  Well,  I  can’t  answer  that  question  “yes”  or  “no”  but 
what  I  can  say  is  that  no  determination  as  to  not  representing 
somebody  will  depend  upon  whether  the  IG - 

Chairman  Glenn.  Well,  let  me  say,  unless  there  was  criminal  ac¬ 
tivity  on  their  individual  part  for  some  reason  or  other.  Outside  of 
that - 

Mr.  Gerson.  Well,  that  is  not  the  standard  for  representation. 
That  it  is  the  difficulty.  What  I  can  guarantee  you  is  that  this  ju¬ 
risdictional  question  will  have  nothing  to  do  with  any  decision 
made  to  represent  somebody  in  such  a  case.  In  other  words,  I  can’t 
foresee  not  representing  an  Inspector  General  who  was  performing 
the  job  of  an  Inspector  General,  irrespective  of  what  the  appropri¬ 
ate  jurisdiction  is.  If  somebody  under  the  guise  of  being  an  Inspec¬ 
tor  General  went  into  an  agency  other  than  the  one  for  which  that 
Inspector  General  had  authority— just  to  pull  a  very  far  fetched  ex¬ 
ample  of  misconduct  that  would  probably  be  criminal  as  well,  then 
you  would  have  an  activity  that  was  not  within  the  scope  of  that 
person’s  duty.  But  that  scope  doesn’t  depend  upon  a  correct  juris¬ 
dictional  determination,  as  I  said  earlier,  and  we  will  not  disqualify 
from  representation  by  the  Government  anyone  on  that  basis.  I 
think  I  have  said  that  as  clearly  as  it  can  be  said. 

Chairman  Glenn.  Okay.  And  that  would  apply  whether  or  not 
they  had  applied  to  you  for  prior  permission  to  investigate  a  cer¬ 
tain  area? 

Mr.  Gerson.  That  is  right.  I  said  that,  and  I  don’t  expect  that  it 
would  be  appropriate  or  useful  to  have  such  case-by-case  applica¬ 
tions  in  any  event,  especially  in  view  of  both  my  testimony  and  Mr. 
Barr’s  that  we  foresee  a  rather  broad  jurisdictional  permit  for  the 
Inspectors  General.  The  area  that  Mr.  Barr  just  talked  about  is  a 
relatively  limited  area,  and  even  when  you  touch  upon  the  issue  of 
regulation  it  still  admits,  as  Mr.  Barr  himself  has  said,  of  insp  'ctor 
General  jurisdiction  to  look  into  mismanagement,  misconduct,  im¬ 
proper  activity  by  the  people  who  are  conducting  those  regulatory 
programs  that  the  Inspector  General  otherwise  doesn't  have  juris¬ 
diction  to  look  into  it. 


48 


Chairman  Glenn.  Senator  Levin  was  unable  to  be  here  this 
morning  because  of  other  responsibilities.  He  has  asked  that  I  ask 
these  two  questions  on  his  behalf,  and  I  will.  I  am  glad  to  do  so. 

The  Program  Fraud  Civil  Remedies  Act  authorizes  the  IG  to  con¬ 
duct  investigations  against  fraud.  You  have  said  any  noncompli¬ 
ance  with  a  re^latory  program  can  be  called  fraud  against  the 
program.  Doesn^t  that  mean  under  the  Program  Fraud  Civil  Reme¬ 
dies  Act  the  IG  is  authorized  to  investigate  noncompliance  with  a 
regulatory  program? 

Mr.  Gerson.  I  don't  think  so,  and  I  think  Mr.  Barr's  earlier  testi¬ 
mony  hit  exactly  that  point.  I  think  in  a  large  number  of  these 
cases,  as  both  he  and  I  have  testified,  you  are  talking  about  just 
the  kinds  of  things  that  come  within  the  civil  program  remedies 
that  you  are  talking  about  and  that  the  IG  has  jurisdiction.  Mr. 
Barr  also  I  think  accurately  described  the  particular  areas  where 
the  IG  doesn't  have  jurisdiction. 

Chairman  Glenn.  A  follow-up  on  that.  During  that  investigation, 
if  the  IG  turns  up  evidence  of  criminal  conduct,  can  he  refer  the 
criminal  allegations  tb  the  Attorney  General? 

Mr.  Barr.  Of  course. 

Mr.  Gerson.  Of  course. 

Mr.  Barr.  That  is  what  he  is  supposed  to  do. 

Mr.  Gerson.  I'm  not  sure  if  something  is  being  missed  in  the 
translation  of  that  question,  but  that  is  exactly  what  the  Inspector 
General  is  supposed  to  do. 

Mr.  Barr.  Let  me  just  say  on  the  question  of  the  Program  Fraud 
Civil  Remedies  Act,  we  have  never  been  asked  to  address  that. 
'That  was  not  part  of  the  March  opinion.  That  is  a  self-contained, 
freestanding  statute  that  confers  additional  investigative  authority 
on  Inspectors  General. 

What  I  was  saying  was  that  the  Sections  4  and  6  which  were  ad¬ 
dressed  in  the  March  opinion,  we  were  discussing  in  that  opinion 
the  scope  of  that  authority,  and  incantation  of  the  words  “fraud 
against  program''  as  being  sort  of  a  key  by  which  you  can  walk 
through  that  door  or  brush  aside  any  inherent  restrictions  in  Sec¬ 
tion  4  and  6  I  don't  buy  off  on. 

Chairman  Glenn.  Mr.  Gerson,  exactly  what  assurances  have 
been  given  and  by  whom  to  make  you  comfortable  that  the  FBI 
will  handle  significant  criminal  investigations  for  which  no  other 
resource  is  available?  For  instance,  what  is  significant?  Who  de¬ 
cides  significant?  Who  is  going  to  pick  up  the  insignificant  cases? 

Mr.  Gerson.  Well,  that  is  a  more  difficult  question  than  the  first 
part. 

Chairman  Glenn.  Well  all  right,  let's  break  it  down  then.  Are 
you  comfortable  the  FBI  will  handle  significant  criminal  investiga¬ 
tions  for  which  no  other  resource  is  available? 

Mr.  Gerson.  Well,  I  made  the  representations  that  I  made  con¬ 
sistent  with  what  my  criminal  jurisdictions  is  and,  of  course,  I  am 
the  head  of  the  Civil  Division,  but  I  have  criminal  jurisdiction  over 
matters  under  the  food  and  drug  laws.  So  what  I  had  to  say  on  that 
subject  was  with  respect  to  that,  and  I  said  it,  so  that  is  where  that 
authority  came  from.  But  I  also  said  it  with  the  permission  and 
knowledge  of  my  boss,  the  Attorney  General. 


I  am  not  aware  of  other  specific  references  in  that  regard, 
though  their  existence  doesn’t  surprise  me.  I  just  won’t  attribute 
the  source. 

Chairman  Glenn.  Who  defines  significance  so  we  will  know 
whether  the  IG  or  FBI  is  supposed  to  be  doing  something? 

Mr.  Gerson.  Well,  there  are  some  cases  which  both  the  Inspec¬ 
tors  General,  the  United  States  Attorneys,  and  I  and  the  Attorney 
General  believe  are  insignificant,  because  each  of  us  turns  down 
cases  in  these  cares  we  are  talking  about  because  they  are  isolated 
incidents,  de  minimis  in  value,  there  isn’t  anything  than  an  allega¬ 
tion  to  support  them,  so  we  all  turn  them  down,  and  we  do  know 
those  when  we  see  them.  But  those  are  matters  of  prosecutorial  dis¬ 
cretion  that  all  of  us  have  and  that  is  what  we  are  talking  about. 

A  significant  case  then  in  my  view  is  one  that  has  evidence  to 
support  it  and  there  are  misdemeanors,  for  example,  prosecuted  by 
United  States  Attorneys  all  over  the  country,  so  the  distinction 
can’t  be  between  a  felony  and  a  misdemeanor.  The  distinction  has 
to  relate  to  the  gravity  of  the  offense,  the  amount  of  evidence  avail¬ 
able  to  support  it,  and  the  available  resources  to  go  after  it. 

Mr.  Barr.  Mr.  Chairman,  you  before  asked  whether  or  not  there 
was  any  willingness  to  continue  discussions  with  the  Inspectors 
General,  and  I  would  welcome  that  opportunity.  I  think  I  had  some 
initial  discussions,  as  I  said,  with  Sherman  Fund  and  I  felt  we 
made  some  progress  in  narrowing  and  defining  the  areas  of  poten¬ 
tial  disputes.  There  was  a  time  then  where  the  Inspectors  General 
were  not  sure  they  wanted  to  be  talking  to  OLC,  and  now  I  under¬ 
stand  that  there  might  be  willingness  to  talk  to  OLC  about  it.  And 
some  of  the  examples  they  gave  this  morning  are  things  that  we 
would  like  to  talk  to  them  about.  I  think  some  of  them  will  not 
pose  a  problem.  My  tentative  view  is  that  it  would  not  pose  a  prob¬ 
lem. 

But  at  least  I  would  like  to  pursue  with  the  Inspectors  General 
the  three  issues  that  I  raised  at  the  beginning.  I  would  like  to  look 
at  where  are  these  frauds  in  the  program  that  do  not  implicate  reg¬ 
ulatory  programs,  and  second,  what  are  ways  of  preserving  the  dis¬ 
tinction  and  the  line  of  authority  that  I  think  is  important  as  a 
policy  matter,  but  eliminating  consequences  for  crossing  that  line 
in  terms  of  protecting  the  Inspectors  General  from  personal  liabil¬ 
ity  and  making  sure  that  cases  or  convictions  aren’t  thrown  out, 
and  thirdly,  ways  of  adjusting  resources.  For  example,  there  are 
cases  where  we  would  like— the  U.S.  Attorneys  would  welcome 
greater  participation  by  the  IGs  in  investigating  cases  because  of 
learning  curve,  because  of  special  expertise,  because  of  high  quality 
of  Inspector  General  investigators,  and  we  would  like  some  flexibil¬ 
ity  in  being  able  to  use  them  without  some  of  the  financial  difficul¬ 
ties  that  entails. 

Chairman  Glenn.  As  I  said  earlier,  we  are  all  trying  to  head  in 
the  same  direction  on  this  and  trying  to  get  at  the  same  difficulties 
in  Government  and  restore  some  confidence  to  Government,  and  I 
hope  even  at  this  point  you  can  do  exactly  what  you  just  indicated, 
get  together  with  the  IG  Community,  0MB,  whoever  else  was  in¬ 
volved  in  those  original  discussions.  We  were  assured  last  fall  that 
these  were  going  on  and  the  likelihood  was  it  was  all  going  to  be 
worked  out,  there  would  be  an  agreement  and  that  would  be  that. 
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Nothing  has  happened.  That  is  the  reason  for  this  hearing  this 
morning,  as  to  point  out  that  this  cloud  that  the  IGs  see  over  their 
operations  is  still  there. 

And  I  think  it  is  in  the  interest  of  everybody  to  get  this  done, 
and  whether  we  put  in  a  bill  or  not  and  try  and  bring  it  through  to 
hearings,  additional  hearings  and/or  markup  and  so  on,  still  re¬ 
mains  to  be  seen.  We  could  put  that  in  and  may  do  that,  I  don’t 
know.  But  I  would  hope  that  you  could  get  together  and  work  this 
thing  out  so  we  don’t  need  legislation.  It  has  become  a  very  bad 
situation,  so  I  hope  you  can  do  that. 

Thank  you  all  very  much.  You  may  get  some  additional  ques¬ 
tions  from  other  members  of  the  Committee  that  were  unable  to  be 
here  this  morning.  We  hope  you  would  respond  to  those  and  we  ap¬ 
preciate  you  being  here.  Thank  you  much. 

The  hearing  will  stand  in  recess. 

[Whereupon,  at  12:20  p.m.,  the  hearing  was  adjourned  subject  to 
the  call  of  the  Chair.] 
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STATEMENT  OF  WILLIAM  P.  BARR 
ASSISTANT  ATTONEY  GENERAL 
OFFICE  OF  LEGAL  COUNSEL 

Thank  you  tor  ^is  opportunity  to  tastlfy  about  tha 
Dapartaant  of  Justica't  viawa  on  a  nuabar  of  laoal  laauas 
eoncaming-tha  authority  of  tha  Inspactora  Ganaral  (16) .  Aa  you 
know,  tha  Dapartaant'a  Offica  of  Lagal  Counaal  iaauad  an  opinion 
on  March  9,  1999,  concluding  that  tha  IG  of  tha  Dapartaant  of 
Labor  lackad  authority  to  conduct  regulatory  invaatigationa  that 
ara  an  integral  part  of  tha  prograaa  adainiatarad  by  that 
Dapartaant.  Let  aa  firat  diacuaa  tha  background  and  rationale 
of  tha  Opinion  and  than  turn  to  a<MM  quaationa  about  ita 
application.  Whan  I  have  finiahad,  Stuart  Garaon,  tha  Aaaiatant 
Attorney  Ganaral  for  tha  Civil  Diviaion,  will  diacuaa  tha  actual 
inpact  of  tha  Opinion  «n  law  anforcanant. 

Tha  OLC  Opinion  grew  out  of  a  dlaputa  between  tha  Solicitor 
and  tha  Inapactor  Ganaral  of  tha  Dapartaant  of  Labor.  Whan  tha 
Solicitor  raguaatad  OLC  to  iaaua  an  opinion  on  tha  iG'a 
authority,  wa  firat  triad  to  limit  ouraalvaa  to  tha  apacific 
aituation  that  had  lad  to  tha  diaputa.  However,  tha  Solicitor 
advlaad  ua  that  tha  diaputa  waa  not  confined  to  any  apacific 
atatuta  or  aat  of  facta,  but  concamad  tha  IG'a  ganaral  authority 
regarding  alleged  violationa  of  any  atatuta  adainiatarad  or 
enforced  by  tha  Dapartaant  of  Labor.  Tha  OLC  Opinion  nacaaaarily 
dealt  with  principlea  broad  enough  to  cover  tha  dispute  aa 
praaantad  to  ua. 
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Aft«r  considering  the  legal  erguaente  subaitted  by  the 
Solicitor  and  the  IG,  OLC  issued  an  opinion  concluding  that  the 
Act  does  not  generally  vest  in  the  10  of  the  Departaent  of  Labor 
the  authority  to  conduct  investigations  into  alleged  violations 
of  the  regulatory  statutes  adainistered  by  that  agency,  such  as 
~the  Fair  Labor  Standards  Act,  29  U.S.C.  ff  201-219,  and  the 
Occupational  Safety  and  Health  Act,  29  U.S.C.  SS  651-678. 
Underlying  the  Opinion  was  a  distinction  between,  on  the  one 
hand,  the  oversight  role  that  IGs  properly  perfora  by 
investigating  the  manner  in  which  agencies  discharge  their 
responsibilities  and,  on  the  other  hand,  *a  direct  role  in 
investigations  conducted  pursuant  to  regulatory  statutes* 

(Opinion  at  1),  which  IGs  nay  not  undertake. 

On  its  face,  the  language  in  the  Inspector  General  Act  of 
1978  that  defines  the  authority  of  IGs  is  not  particularly  clear. 
The  Act  enpowers  IGs  to  conduct  investigations  "relating  to  the 
programs  and  operations*  of  their  agencies,  5  U.S.C.  App.  i 
4(a)(1),  and  to  take  action  for  the  "detection  of  fraud  and  abuse 
in  such  programs  and  operations,"  Id.  S  4(a)(2).  To  interpret 
the  meaning  of  such  language,  the  OLC  Opinion  turned  to  the 
legislative  history  of  the  Act. 

The  Opinion  pointed  to  legislative  history  that  supported 
the  distinction  between  an  oversight  role  and  a  direct  role  in 
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investigations  under  regulatory  statutes.  Congressnan  Levitas, 
for  example,  stated 


The  Inspectors  General  to  be  appointed  by  the 
.  President  with  the  advice  and  consent  of  the 
Senate  will  first  of  all  be  independent  and 
have  no  program  responsibility  to  divide 
allegiances.  The  Inspectors  General  will  be 
responsible  for  audits  and  jhvestigations 
only  ....  Moreover,  the  offices  of 
Inspector  General  would  not  be  a  new  'layer 
of  bureaucracy'  to  plague  the  public.  They 
would  deal  exclusively  with  the  internal 
operations  of  the  departments  and  agencies. 
Their  public  contact  would  only  be  for  the 
beneficial  and  needed  purpose  of  receiving 
complaints  about  problems  with  agency 
administration  and  in  the  Investigation  of 
fraud  and  abuse  by  those  persons  who  are 
misusing  or  stealing  taxpayer  dollars. 


124  Cong.  Rec.  10,405  (1978). 


in  particular,  the  legislative  history  compels  the 
conclusion  that  IGs  do  not  have  authority  to  conduct 
investigations  that  are  an  "integral  part"  of  the  agency's 
programs : 


While  Inspectors  General  would  have 
direct  responsibility  for  conducting  audits 
and  investigations  relating  to  the  efficiency 
and  ^onomy  of  program  operations  and  the 
prevention  and  detection  of  fraud  and  abuse 
in  such  programs,  they  would  not  have  such 
responsibility  for  audits  and  investigations 
constituting  an  integral  part  of  the  programs 
involved.  Examples  of  this  would  be  audits 
conducted  by  USDA's  Packers  and  Stockyards 
Administration  in  the  course  of  its 
regulation  of  livestock  marketing  and 
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invMtigations  oonductad  by  th«  Dapartaant  of 
Labor  as  a  aaans  of  anforcing  tha  Fair  Labor 
Standards  Act.  In  such  casas,  tha  Xnspactor 
Oanaral  would  hava  ovarsl^ht  rathar  than 
diract  rasponsibility. 

K.R.  Rap.  No.  S84,  95th  Cong.,  lot  Sass.  12-13  (1977)  (anphasls 
addad).^  Thus,  whara  an  agency's  compllanca  and  anforcanant  unit 
has  authority  to  detact  and  invastigata  non-conplianca  under  a 
regulatory  statute  such  as  the  Fair  Labor  standards  Act,  the  IG 
nay  not  supplant  the  work  of  that  compliance  and  enforcement 
unit.  If  the  agency  unit  is  not  performing  its  responsibilities 
effectively,  the  XG  has  full  authority  to  report  on  the 
shortcomings  and  recommend  improvements.  But  the  Act,  as  the 
legislative  history  makes  plain,  does  not  enable  the  XG  to 
undertake  himself  the  investigative  tasks  that  Congress  has  made 
an  integral  part  of  the  agency's  programs. 

This  conclusion  comports  with  one  of  the  primary  purposes 
behind  the  Inspector  General  Act,  namely  that  XGs  be  Independent 
and  objective.  Sfi£,  AiSt- >  H.R.  Rep.  No.  584  at  15.  Under  the 
Act,  XGs  are  not  to  conduct  the  day-to-day  operations  of  the 
agencies  whose  honesty  and  efficiency  they  must  oversee.  XGs,  In 
short,  are  not  to  be  put  In  a  position  where  they  must  oversee 
themselves.  An  XG  should  have  'no  conflicting  policy 
responsibilities  which  could  divert  his  attention  or  divide  his 


^  Xn  addition,  section  9(a)(2)  of  the  Act  forbids  delegating 
to  XGs  any  'program  operating  responsibilities.' 
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time I  his  sole  responsibility  is  to  coordinate  auditing  and 
investigating  efforts  and  other  policy  initiatives  designed  to 
promote  the  economy;  efficiency  and  effectiveness  of  the 
[agency's]  programs  S.  Rep.  No.  1071,  95th  Cong.,  2d 

Sees.  7  (1978).  The  OLC  Opinion  sought  to  be  faithful  to  this 
Congressional  purpose  of  providing  for  independent  I6s  who  are 
detached  from  the  day-to-day  development  and  implementation  of 
policy  in  agency  programs. 

It  would  be  contrary  to  the  whole  purpose  of  the  Act  —  and 
profoundly  ironic  —  if  the  Act  were  interpreted  so  that  IGs 
would  give  up  their  impartial  and  independent  roles,  assume 
policy  and  operational  responsibilities  for  agency  programs,  and 
become  another  '^layer  of  bureaucracy in  the  federal  government. 
Sfifi  124  Cong.  Rec.  10,405  (1978)  (statement  of  Cong.  Levitas) . 

In  that  event,  an  Act  aimed  at  economy  and  efficiency  would 
create  a  duplicative  establishment  within  an  agency  to  do  the 
same  tasks  that  Congress  had  directed  the  agency  to  perform. 

Moreover,  it  is  hardly  surprising  that  Congress  did  not 
provide  the  IGs  with  authority  to  undertake  regulatory 
investigations  as  they  chose,  because  to  invest  such  authority  in 
the  IG  would  have  circumscribed  the  power  of  the  head  of  the 
department  or  the  official  designated  by  statute  to  control  a 
department's  regulatory  policy.  Regulatory  enforcement  policy 
necessarily  requires  complex  choices  about  resource  allocation 


and  prosecution  priorities.  The  IG  aay  legitiaately  conduct 
oversight  review  of  such  enforcement  policies  and  may  criticize 
them,  but  he  does  not  have  authority  to  change  these  policies 
through  choosing  his  own  investigations.  It  is  no  answer  to  say 
that  the  IG  may  be  required  to  follow  the  policies  laid  down  by 
the  officials  responsible,  because  application  of  these  policies 
to  particular  facts  necessarily  requires  judgment  and  the 
policies  themselves  will  be  continually  reevaluated  in  light  of 
the  experience  gained  in  their  application.  Thus,  Congress 
wisely  chose  to  leave  regulatory  enforcement  decisions  under  the 
operational  control  of  the  agency's  official  responsible  for 
regulatory  enforcement. 

As  the  Opinion  and  subsequent  advice  of  OLC  have  made  clear, 
an  IG  does  have  wide  and  suitable  investigative  authority.  For 
exau^le,  an  IG  may  investigate  not  only  the  actions  of  the  agency 
and  its  employees,  but  also  alleged  wrongdoing  by  private  parties 
acting  in  collusion  with  such  employees.  In  the  course  of  an 
oversight  investigation,  an  IG  may  also  conduct  '^spot  checks''  of 
agency  actions,  by  investigating  particular  instances  in  which 
regulated  persons  have  failed  to  comply  with  regulatory 
requirements.  Furthermore,  an  IG  may  investigate  the  recipients 
of  federal  funds,  such  as  contractors  and  grantees,  since  the 
legislative  history  demonstrates  a  special  concern  with  financial 
wongdoing.  S.  Rep.  No.  1071  at  27  ("The  [Inspector  General's] 
focus  is  the  way  in  which  Federal  tax  dollars  are  spent  by  the 
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ag«ney«  both  in  its  intsrnsl  opsrstions  and  its  fsdsrally-fundad 
prograss*') .  And  grandfathsr  provisions  of  ths  Inspactor  Gansral 
Act  spscifically  giva  additional  invastigativa  authority  to  I6s 
in  aany  agancias.  Tha  OLC  Opinion  siiq>ly  daclaras,  in  accordance 
with  tha  plain  legislative  intent,  that  an  ZG  »ay  not  taka  over 
tha  progress  that  tha  agency  is  charged  with  adsinistaring,  by 
conducting  tha  investigations  that  fors  an  integral  part  of  such 
programs . 

In  response  to  ganaralisad  expressions  of  concern  by  some 
IGs  about  their  investigative  authority  in  light  of  the  OLC 
Opinion,  on  8epteaJ»er  11,  1989  the  Department  sent  a  letter  to 
all  IGs  inviting  inquiries  from  any  ZG  who  is  concerned  that  the 
Opinion  might  constrain  his  ability  to  carry  out  any  investiga¬ 
tion  he  believes  he  has  authority  to  carry  out.  We  made  it  clear 
that  we  would  work  with  any  such  ZG  to  consider  how  the  Inspector 
General  Act  and  any  other  statutes  governing  that  ZG's  authority 
apply  to  specific  types  of  investigations  — >  as  well  as  ways  of 
structuring  specific  investigations  in  li^t  of  the  authority  of 
the  various  investigative  bodies  that  mi^t  be  available. 

To  date  the  ZGs  of  the  Transportation,  Health  and  Hunan 
Services,  and  Labor  Departments  have  responded  to  our  invitation. 
We- promptly  provided  them  with  advice  that  addressed  their 
eoncems  and  made  it  clear  they  could  carry  out  the  types  of 
investigations  they  had  inquired  about.  There  was  me  need  in 
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thos*  instances  to  consider  alternative  ways  of  structuring 
investigations  because  we  advised  the  I6s  that  they  had  the 
requisite  authority. 


Chairman  Glenn's  letter  of  invitation  for  the  hearing  today 
raises  some  questions  about  the  OLC  opinion's  conclusions  in 
light  of  other  provisions  of  the  Inspector  General  Act  and  the 
later-enacted  Program  Fraud  Civil  Remedies  Act  of  1986.  These 
provisions  do  not  alter  our  conclusions. 


The  letter  points  out  that  IGs  'are  empowered  to  investigate 
~a  variety-of  matters  reported  by  'whistleblowers."  In 

particular,  Section  7  of  the  Inspector  General  Act  provides  that 
an  IG 


may  receive  and  investigate  complaints  or 
information  from  an  employee  of  the 
establishment  concerning  the  possible 
existence  of  an  activity  constituting  a 
violation  of  law,  rules,  or  regulation,  or 
mismanagement,  gross  waste  of  funds,  abuse  of 
authority  or  a  substantial  and  specific 
danger  to  the  public  health  and  safety. 


5  U.S.C.  App.  f  7(a).  Furthermore,  the  IG  may  not  reveal  the 
identity  of  the  employee  unless  the  disclosure  is  'unavoidable,* 

5  U.S.C.  App.  I  7(b).  Chairman  Glenn's  letter  states  that  this 
requirement  could  'ma)c(e]  it  problematic  for  any  other  office  to 
undertake  the  investigation.'  The  letter  suggests  that  Section  7 
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thus  calls  for  16  invastigations  that  would  be  outside  the  scope 
recognized  as  proper  by  the  OLC  Opinion.  - 

Because  the  type  of  investigations  discussed  in  the  OLC 
Opinion  did  not  result  from  ^whistleblowing'  by  agency  employees, 
the  Opinion  did  not  interpret  Section  7.  By  its  terms,  Section  7 
applies  only  when  an  agency  employee  has  conveyed  a  complaint  or 
information  to  an  16.  In  the  absence  of  such  a  communication 
from  an  agency  employee,  Section  7  could  not,  even  on  the  most 
generous  reading,  be  the  basis  for  an  investigation  by  an  IG. 
Thus,  it  cannot  disturb  the  general  conclusions  of  the  OLC 
Opinion. 

In  fact,  OLC  has  never  been  asked  to  interpret  the  scope  of 
the  whistleblower  provision.  Generally,  it  is  most  productive  to 
interpret  statutes  in  the  context  of  specific  facts  that  can 
sharpen  and  illuminate  the  issues,  and  I  would  be  reluctant  to 
state  any  definitive  position  about  Section  7  in  the  abstract. 
However,  in _a  tentative  way,  I  can  outline  some  of  the 
considerations  that  should  help  to  shape  an  interpretation  of 
Section  7 . 

The  overriding  intent  behind  the  section  was  to  provide  a 
secure  channel  to  the  IGs  for  whistleblowers.  Congress  noted 
that  'it  is  never  easy  to  'blow  the  whistle'  on  one's  supervisors 
or  colleagues,'  S.  Rep«  Ho.  1071  at  35,  but  that  'the  employees 
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of  an  astabliahaant  can  ba  valuable  sources  of  Infomation  about 
fraud,  waste,  and  aismanageaent  within  the  agency,*  lil.  at  3«. 

The  OLC  Opinion  expressly  recognized  that  X6s  have  authority  to 
investigate  the  actions  of  agencies  and  their  eaployees.  Given 
that  the  legislative  history  of  this  section  suggests  that  it 
addresses  internal  probleas  caused  by  an  agency's  dereliction  of 
duty,  X  aa  skeptical  that  the  provision  would  generally  authorize 
investigations  going  beyond  the  broad  range  of  investigations 
already  discussed.  However,  our  office  cannot  opine  oh  this 
issue  without  a  concrete  case  in  which  the  XGs  and  other 
interested  coaponents  of  the  governaent  could  sake  their  views 
known. 

Chaiman  Glenn's  letter  also  notes  that  the  Prograat  Fraud 
Civil  Reaedies  Act  of  19««,  31  U.S.C.  ii  3801-3812,  eapowers  XGs 
to  investigate  certain  false  stateaents  or  claias  subaitted  to 
the  governaent.  The  sanctions  levied  under  that  Act,  however, 
are  adainistratlve  in  nature.  Thus,  the -Act  does  not  give  an  XG 
authority  to  seek  civil  or  criainal  sanctions  in  regulatory 
coapliance  prograas.  The  OLC  Opinion  did  not  address  any 
authority  for  adainistratlve  investigations  that  an  XG  aight 
exercise  under  that  Act.  Where  an  XG  has  authority  under  that 
statute,  the  Opinion  does  not  Halt  that  authority  in  any  way. 

Lot  ae  now  turn  to  an  issue  concerning  the  scope  of  the  OLC 
Opinion.  Noting  that  the  OLC  Opinion  addressed  a  situation  where 
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IG  at  the  Labor  Dapartaant  aaaartad  inharant  authority  undar 
the  Inspector  General  Act  to  conduct  regulatory  investigations. 
Chairman  Glenn^s  letter  asks  whether  the  OLC  Opinion  also 
precludes  an  agency  head  fron  delegating  such  authority  to  an  IG 
pursuant  to  Section  9(a)(2)  of  the  Act.  The  OLC  Opinion 
expressly  answered  that  question  in  the  affirmative  (Opinion  at 
11-12) .  The  immediately  preceding  subsection  of  the  Act  (Section 
9(a)(1))  transferred  to  the  newly-established  IG  Offices  a  number 
of  existing  government  offices  that  performed  audit  and 
investigative  functions.  Consistent  with  the  transfers  made  by 
that  subsection,  Section  9(a)(2)  also  transferred  to  the  IG 
Offices 

such  other  offices  or  agencies,  or  functions, 
powers,  or  duties  thereof,  as  the  head  of  the 
establishment  involved  may  determine  are 
properly  related  to  the  functions  of  the 
Office  and  would,  if  so  transferred,  further 
the  purposes  of  this  Act,  except  that  there 
shall  not  be  transferred  to  an  Inspector 
General  under  [this  subsection]  program 
operating  responsibilities. 

Since  an  IG  is  precluded  under  the  Act  from  conducting  regulatory 
investigations,  it  follows  that  the  agency  head  cannot  delegate 
such  authority  to  the  IG,  because  it  is  not  'properly  related'  to 
the  IG's  statutory  functions  and  would  not  'further  the  purposes 
of  this  Act,'  as  recjuired  by  Section  9(a)(2). 
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SacauBe  of  the  preceding  conclusion,  it  was  not  necessary 
for  the  OLC  Opinion  to  discuss  explicitly  the  question  of  whether 
the  conduct  of  regulatory  investigations  also  constitutes  a 
^program  operating  responsibility,*  the  delegation  of  which  to 
an  IG  is  prohibited  under  Section  9(a)(2).  We  believe  that  an 
affirmative  answer  to  that  question  was  implicit  in  the  rationale 
of  the  OIiC  Opinion  and  wish  to  make  it  clear  to  the  Committee 
today  that  that  is  our  view.  As  previously  stated,  Congress 
intended  that  the  IGs  would  oversee  but  not  conduct  agency  opera¬ 
tions,  and  we  find  no  basis  in  the  Act  or  its  legislative  history 
for  concluding  that  agency  regulatory  investigations  should  be 
treated  any  differently  in  this  regard  from  any  other  agency 
operations. 

This  conclusion  is  supported  by  the  discussion  of  Section 
9(a)(2)  contained  in  the  House  and  Senate  reports  on  the  Act. 
jSfiA  H.R.  Rep.  Ho.  584,  95th  Cong.,  1st  Sees.  15  (197T)  (*In  order 
to  prevent  compromising  the  independence  and  objectivity  of  the 
Offices  of  Inspector  General,  transfer  of  program  operating 
responsibilities  to  the  offices  is  prohibited.*);  S.  Rep.  Ho. 
1071,  95th  Cong.,  2d  Sess.  38  (1978)  (substantially  identical 
language).  In  our  view,  Congress'  interest  in  preserving  the 
IGs'  *independence  and  objectivity*  regarding  oversight  of  an 
agency's  regulatory  investigative  operations  would  certainly  be 
threatened  if  an  IG  were  to  undertake  some  of  those  operations 
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himself,  thereby  putting  himself  in  the  position  of  overseeing 
his  own  i^rformance  of  an  agency  faction. 


The  legislative  history  of  the  1988  amendments  to  the 
Act  demonstrates  a  congressional  understanding  that  is  fully 
consistent  with  this  conclusion.  In  responding  to  concerns  that 
extending  the  Act  to  the  Department  of  Justice  would  interfere 
with  the  Department's  investigative  and  law  enforcement 
functions,  the  House  report  stated  that: 


A  simple  extension  of  the  1978  act  to 
include  the  Department  of  Justice  would  not 
result  in  a  direct  and  significant  distortion 
and  diffusion  of  the  Attorney  General's 
responsibilities  to  investigate,  prosecute, 
oif  to  institute  suit  when  necessary  to  uphold 
Federal  law.  The  investigation  and 
prosecution  of  suspected  violations  of 
Federal  law  and  the  conduct  of  litigation  are 
parts  of  the  basic  mission  or  program 
functions  of  the  Department  of  Justice.  The 
1978  act  does  not  authorize  inspectors 
general  to  engage  in  program  functions  and, 
in  fact  specifically  prohibits  the  assignment 
of  such  responsibilities  to  an  inspector 
general. 


H.R.  Rep.  Ko.  771,  100th  Cong.,  2d  Sees.  9  (1988)  (footnote 
omitted) .  Just  as  the  100th  Congress  understood  the  Act  to 
prohibit  the  Justice  Department  IG  from  being  assigned  the 
''program  function"  of  investigating  suspected  violations  of 
federal  law,  we  understand  the  Act  to  prohibit  any  IG  from  being 
assigned  pursuant  to  the  Act  the  function  of  investigating 
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suspected  violations  of  a  regulatory  statute,  where  investigating 
such  violations  is  an  integral  part  of' the  agency's  programs. 

Chairman  Glenn's  letter  suggests  that  the  OUC  Opinion  rests 
on  Congressional  intent  and  asks  whether  there  is  any  bar  to 
Congress'  clarifying  that  intent.  As  long  as  the  President 
retains  control  over  the  appointment  and  activities  of  the  IGs, 
there  would,  in  principle,  be  no  constitutional  bar  to  expanding 
the  IGs'  jurisdiction  into  the  areas  where  the  OLC  Opinion 
concluded  that  the  Act  now  excludes  the  IGs.^  But  Congress  can 
clarify  its  intent  — *  or,  more  precisely,  can  reformulate  the 
intent  of  a  previous  Congress  --  only  by  passing  another  statute. 
Congressional  intent  can  legitimately  be  inferred  from  the 
language,  structure,  and  history  of  a  law  because  the  entire 
Congress  has  had  an  opportunity  to  exa*i:ine  all  of  these  matters 
during  the  course  of  passage  and  has  then  voted  on  the  bill  and 
presented  it  to  the  President  for  his  consideration.  Therefore, 
although  Congress  may  amend  or  clarify  the  Inspector  General  Act, 
it  may  do  so  only  through  the  process  for  enacting  a  lav  as 
provided  in  the  Constitution. 
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^  Of  course,  we  would  need  to  review  any  specific  language 
expanding  16  jurisdiction,  in  order  to  determine  whether  other 
constitutional  issues  that  we  cannot  now  foresee  have  been 
raised. 
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I  will  close,  Mr.  Chaimani  by  stating  that  vs  remain 
convinced  that  the  OLC  Opinion  sets  forth  the  correct 
interpretation  of  the  scope  of  Inspector  General  investigative 
authority  under  the  Inspector  General  Act.  I  look  forward  to 
answering  your  questions  about  the  Opinion  and  my  testimony,  but 
with  your  permission  we  would  appreciate  the  opportunity  for 
Stuart  Gerson  first  to  present  the  Department's  testimony 
concerning  tt^e  actual  impact  of  the  Opinion  on  lav  enforcement. 
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STATEMENT  OF  STUART  M.  GER50N 
ASSISTANT  ATTORNEY  GENERAL 
CIVIL  DIVISION 

Wft  velcoM  this  tiasly  opportunity  to  discuss  ths  visws  of 
ths  DepartMnt  of  Justics  on  various  issuss  dealing  with  the 
authority  and  role  of  the  Inspectors  General  of  the  various 
Executive  Branch  conponents,  end  to  reiterate  our  fin  coxnitaent 
to  supporting  these  officials  and,  most  of  all,  to  fighting  fraud 
and  corruption  wherever  it  sight  be  found. 

Indeed,  in  the  tise  that  I  have  been  the  Assistant  Attorney 
General  for  the  Civil  Division,  I  believe  that  there  has  been 
extresely  useful  and  effective  cooperation  with  the  Inspectors 
General,  especially  in  the  areas  where  fraud  can  be  the  sost 
costly:  defense  and  federal ly-*guaranteed  health  services. 

For  exanple,  with  the  cooperation  of  the  Inspector  General 
for  the  Departnent  of  Defense,  we  have  successfully  attacked 
overseas  bid*>rigging  in  silitary  contracts  and  ve  are  actively 
engaged  in  suits  involving  allegations  of  falsified  testing 
results  and  other  fores  of  defense  fraud. 

Kith  the  critical  assistance  of  the  Inspector  General  of  the 
Departnent  of  Health  and  Hunan  Services,  the  Civil  Division  has 
nade  a  good  start  in  cases  designed  to  vindicate  the 
congressionally-nandated  policy  that  Medicare  nust  be  a  secondary 
payer  when  other  forms  of  health  insurance  are  available.  These 
cases  could  save  the  public  treasury  nany  millions  of  dollars, 
and  the  working  relationship  with  the  IG>  by  his  account  and 
mine,  has  been  highly  professional  and  effective.  Me  believe 
that  our  offices  also  are  working  effectively  with  regard  to  food 
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and  drug  ragulation  and  othar  ataas  of  autual  intaraat  and 
jurisdiction. 

Notwithstanding  the  clearly  docuxBantabla  success  of  the 
coordinated  work  of  the  Justice  Department  and  Inspectors 
General,  there  has  been  some  confusion  generated  by  the  legal 
opinion  rendered  by  the  Department's  Office  of  Legal  Counsel. 
While  the  Assistant  Attorney  General  for  that  Office,  my 
colleague  Mr.  Barr,  is  here  today  to  esqplain  that  opinion  and  its 
ramifications,  I  note  two  things  about  it. 

First,  the  scrutiny  that  it  has  gotten  has  been  centered  on 
one  form  of  case  in  a  single  department.  That  is  a  testament  to 
the  fact  that  the  Inspectors  General  as  a  whole  have  no 
difficulty  exercising  their  jurisdiction  effectively.  Second, 
even  in  one  area  of  inquiry,  i.e.,  Food  and  Drug  Administration 
matters  involving  the  IG  of  the  Department  of  Health  and  Human 
Services,  the  cases  are  proceeding  with  reasonable  dispatch. 
Moreover,  because  of  the  option  of  detailing  employees.  Inspector 
General  personnel  have  not  necessarily  been  displaced  from  these 
matters. 

Nevertheless,  if  there  has  been  doubt  or  confusion,  either 
by  some  Inspectors  General  or  by  other  segments  of  government, 
then  part  of  our  goal  today  is  to  eliminate  that  uncertainty. 

Assistant  Attorney  General  Barr  has  presented  the  legal 
rationale  underlying  the  OLC  Opinion.  X  shall  Inform  you  of  how 
we  are  actually  working  on  cases  in  view  of  it. 
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It  im  natural  and  nacaasary  to  focus  on  tha  spacifics  of 
Inspactor  Ganaral  authority.  Howavar,  fully  to  appraciata  tha 
soundnass  of  tha  viavs  axprassad  by  tha  Dapartsant  of  Justica,  it 
Bight  ba  battar  first  to  stap  bach  to  look  at  tha  ovarall  concapt 
of  an  offica  of  Inspactor  Ganaral.  A  broadar  parspactiva  also 
will  assist  in  axplaining  tha  corractiva  staps  that  va  have 
suggastad  could  ba  takan  to  furthar  invastigations  which  might  be 
technically  outside  of  tha  ganaral  authority  of  an  Inspector 
Generali  but  where  it  is  desirable  to  continue  the  IG's 
involvenent. 

An  Executive-Branch  Department's  traditional  investigators 
can  be  analogized  to  a  police  force.  The  Offica  of  Inspactor 
Generali  created  by  statute  in  197$ |  established  in-housa 
investigators  I  a  segregated  internal  affairs  armi  if  you  willi 
to  make  certain  that  fraudi  waste  and  abuse  within  that  police 
force  are  ferreted  out  and  lead  to  punishment.  That  of  course  is 
not  their  only  functioni  as  Inspectors  Ganaral  not  only  police 
tha  regulators'  act ions i  but  have  tha  additional  roles  that  in 
greater  detail  have  bean  described  by  Nr.  Barr.  Of  particular 
importance 1  IG's  become  tha  ^front-lina^  investigators  as  to 
posaible  wrong-doing  by  recipients  of  federal  funds,  such  as 
contractors  and  grantees. 

This  police  of  tha  police  are  responsible  for  assuring  that 
tha  traditional  investigators  faithfully  perform  their  roles  in 
pursuing  criminal  conduct  and  are  not  themselves  violating  the 
law*  Howaveri  if  the  ''watch-dog''  investigator  entirely  supplants 
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the  main-sequence  investigator,  the  very  potential  abuse  that  the 
IG  system  is  designed  to  uncover  necessarily  will  go  undetected. 
The  Inspector  General's  purpose  cannot  be  served  if  the  Inspector 
General  takes  over  the  integral  programs  administered  by  an 
agency .  _ 

We  have  no  reason  to  doubt  that  Inspector  General  personnel 
are  as  honest  and  dedicated  as  any  public  servants.  He  likewise 
believe  that  most  federal  agency  employees  are  well-intentioned. 
There  either  is  or  is  not  a  reason  for  an  Inspector  General 
system  in  the  first  place.  Once  it  is  determined  that  a  sentinel 
is  needed  to  detect  the  malfeasance  of  those  given  responsibility 
for  specific  categories  of  investigations,  that  very 
determination  answers  whether  one  group  cannot  be  both  watchdog 
and  street  cop. 

One  specific  concern,  expressed  in  this  Committee's  request 
for  testimony,  was  the  possible  impact  on  the  validity  of 
criminal  prosecutions  if  evidence  obtained  by  Inspectors  General 
acting  outside  of  their  statutory  authority  was  to  be  used  at 
trial.  We  could  not  discount  the  possibility  that  a  defendant 
would  attempt  to  set  aside  a  conviction  or  block  a  prosecution 
because  it  was  based  on  an  investigation  that  was  beyond  an 
Inspector  General's  authority.  We  see  no  useful  reason  to 
highlight  the  specific  argtiments  that  might  be  raised  to  attack 
the  validity  of  a  prosecution.  In  sum,  however,  ve  believe  the 
Government  has  a  strong  position  that  would  protect  convictions 
and  prosecutions  based  on  evidence  obtained  during  such 
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investigations  that  wars  beyond  the  scope  of  Inspector  General 
authority.  Even  so,  prosecutions  frequently  present  significant 
hurdles  in  proving  to  the  jury  both  that  the  defendant  was 
engaged  in  unlawful  conduct  and  that  such  conduct  was  performed 
with  the  recjuisite  criminal  intent.  These  prosecutions  should  not 
be  burdened  by  unnecessary  extra  questions  about  the  Inspector 
General's  authority  to  participate  in^the  investigation. 

For  your  information,  we  are  aware  of  only  three  challenges 
to  convictions  or  prosecutions  that  were  brought  in  the  year 
since  the  OLC  Opinion  was  issued.  None  of  those  was  successful. 

We  are  not  able  specifically  to  divide  the  prior  convictions 
obtained  in  part  through  IG  investigatory  work,  and  state  in  what 
number  an  IG  might  have  been  operating  inconsistently  with  that 
office's  authority.  In  many  respects,  only  each  individual 
Inspector  General  Office  would  have  the  information  in  sufficient 
detail  to  indicate  the  subject  matter  of  each  investigation. 
Still,  we  agree  with  the  Committee  that  quantifying  the  issue  is 
relevant.  The  following  should  be  helpful  in  that  regard. 

We  will  discuss  two  Inspector  General  offices  to  explain  our 
analysis  of  their  work.  The  first,  and  the  one  that  has  been 
much  discussed  in  relation  to  the  authority  issue,  is  the  IG  for 
the  Department  of  Health  and  Human  Services.  In  a  report 
submitted  to  this  Committee  in  March,  1990,  entitled  ''Summary  of 
OIG  Involvement  in  Food  and  Drug  Administration  Criminal 
Investigations,''  Inspector  General  Richard  P.  Kusserow  has  stated 
that  investigations  conducted  by  his  office  during  FY  1990  have 
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led  to  1278  donvictions  against  individuals  and  entities  who 
coaoiitted  offenses  involving  HHS  prograas.  During  that  sane  tine 
period,  30  arrests  or  convictions  were  obtained  pursuant  to  the 
delegation  of  investigatory  authority  for  Pood  and  Drug 
Adninistration  natters «  There  were  also  8  enployee  disciplinary 
actions  or  referrals  involving  PDA,  though  it  would  appear  the 
delegation  was  not  a  necessary  predicate  for  those.  Thus,  only 
approxinately  3%  of  the  convictions  obtained  through  KHS<*IG 
investigatory  endeavors  were  dependent  upon  the  purported 
delegation  of  authority. 

Indeed,  after  HHS  Secretary  Sullivan  withdrew  the 
delegation,  a  total  of  212  investigations  in  which  IG  involvement 
at  some  level  occurred  were  identified  by  the  IG  as  being  subject 
to  the  authority  question.  It  appears  to  us  that  this  includes 
the  30  for  which  convictions  were  obtained.  Our  examination  of  a 
printout  we  received  from  the  IG  in  February  revealed  that  in 
perhaps  50  or  more  matters  the  OIG  had  jurisdiction  without 
regal d  to  the  Secretary's  withdrawal  of  the  delegation. 

Moreover,  approximately  30  additional  matters  were  closed  by  OIG, 
generally  because  the  OIG  determined  that  the  allegations  were 
unsubstantiated  or  a  United  States  Attorney  declined  prosecution, 
without  any  regard  to  questions  about  the  OIG's  authority.  Thus, 
at  most  only  approximately  130  matters  were  left  for  possible 
referral  to  the  Pood  and  Drug  Administration  for  whatever  further 
development  was  required.  As  of  April  20,  1990,  the  Inspector 
General  has  referred  90  files  to  the  Department  of  Justice.  The 
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food  and  Drug  Adniniatration  already  had  been  investigating  nany 
of  these.  Many  of  the  renainder  were  ainor  allegations  received 
by  the  Inspector  General  that  had  apparently  not  yet  been 
investigated,  and  did  not  include  evidence  of  serious  criminal 
wongdoing. 

Though  we  do  not  find  in  the  Inspector  General's  March,  1990 
report  to  this  Committee  the  total  number  of  cases  handled  by  the 
HHS-IG  during  a  one-year  period,  we  did  discover  that  in  the  1990 
appropriation  hearing  for  his  office,  Mr.  Kusserow  testified  the 
HHS-IG  had  an  average  of  3755  investigations  underway.  If  that 
means  that  on  any  given  day  during  the  year  that  was  the  average., 
then  the  total  number  of  cases  with  which  the  IG  was  involved  for 
the  year  would  in  addition  include  other  cases  opened  or  closed. 
Such  a  computation  might  dramatically  alter  the  total*  Yet  even 
just  using  the  3755  figure,  and  even  employing  the  full  number  of 
212  '^affected''  cases,  which  clearly  is  at  least  twice  too  large, 
less  than  6%  of  what  the  IG  investigated  are  questioned  FDA 
matters. 

It  is  also  instructive  that  the  HHS  Inspector  General's  own 
statement  to  me  in  a  meeting  in  February,  1990,  was  that  the  FDA 
matters  were  an  *  insignificant''  part  of  his  office's  total 
investigation  inventory.  After  viewing  these  figures,  that 
assertion  rings  true.  Thus,  as  to  the  work  of  this  particular 
Office  of  Inspector  General,  the  number  of  past  investigations 
affected  by  the  authority  question  is  minimal. 
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A  ■•parat*  aat  of  flguraa  puts  tha  quaatlons  raisad  about 
tha  Inpact  of  tha  OLC  opinion  in  parspactiva.  'Tor  tha  larga 
niuibar  of  16  officaa  that  hava  not  takan  a  rola  in  ragulatory 
■attars,  this  clarification  of  authority  is  virtually  irralavant. 
For  axanpla,  wa  axamined  infomation  fron  tha  Oapartaant  of 
Dafansa  Offica  of  Inspector  General.  Thair  latest  semi-annual 
report  reveals  that  for  tha  six  month  period  fron  April  1  through 
September  30,  1989,  that  offica  conducted  4811  investigations. 

Our  review  of  tha  twelve  categories  used  by  tha  Defense 
Department  IG  to  describe  its  investigations,  indicates  none  of 
those  investigations  would  be  affected  by  the  authority  issues. 

This  Committee  itself  may  have  reports  fron  individual 
Inspectors  General  that  indicate  their  perception  of  the  breadth 
of  the  impact  of  the  authority  issue.  Our  very  clear  perception 
is  that  although  from  a  few  offices  there  are  statements  that  a 
large  segment  of  initiatives  have  been  impeded,  the  overwhelming 
majority  of  investigations  government-wide  are  unaffected  by  this 
clarification  of  jurisdiction.  In  part  that  is  because  most  ZG's 
have  only  conducted  investigations  that  fall  within  the 
traditional  understanding  of  Inspector  General  authority.  Since 
a  group  of  Inspectors  General  will  also  be  testifying  before  this 
Committee,  their  individual  view  of  the  scope  of  the  authority 
issue  will  be  presented  as  well. 

The  Committee  has  asked  (Question  E)  for  assurances  that 
fully  appropriate  attention  will  be  given  to  subsequent  investi¬ 
gations.  Let  me  assure  this  body  that  we  are  committed  to 
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investigating  crininal  conduct  and  baliava  the  anavars  for  the 
future  are  not  that  conplicated.  For  exaaple,  we  have  previ¬ 
ously  subaitted  %nritten  guidance  to  the  KHS-I6  regarding  that 
Office's  authority.  We  present  that  to  the  Cosaittee  here  today. 

This  guidance  indicates  that  there  is  an  incredibly  broad 
range  of  XG  respMisibilities  that  are  totally  consistent  with  the 
proper  statutory  authority  of  that  office.  The  nost  significant 
is  the  traditional  fraud,  waste  and  abuse  within  the  agency,  if 
this  kind  of  violation  is  coupled  with  allegations  of  substantive 
violations  of  the  statutes  regulated  by  the  agency,  the  XG's 
involvenent  in  the  Intertwined  aspects  of  the  case  is  generally 
appropriate.  The  component  of  the  Department  of  Justice  that 
traditionally  deals  with  that  particular  agency  and  its  IG  stands 
ready  to  provide  advice  as  to  specific  questions. 

As  part  of  the  analysis  of  the  tools  available  for  future 
investigations,  we  should  mention  the  additional  advice  that  we 
have  given  the  HHS-IG.  There  are  obvious  resource  allocation 
problems  within  almost  every  agency.  If  a  particular  agency  with 
responsibility  over  an  investigation  needs  assistance  from  its 
IG,  and  the  IG's  authority  would  jtot  encompass  the  assistance 
needed,  we  believe  a  detail  of  the  necessary  IG  investigators  to 
the  appropriate  agency  xn  most  cases  would  statutorily  be 
permitted.  The  relevant  agency  or  Executive  branch  department's 
specific  statutes,  including  its  appropriations,  need  to  be 
examined  before  a  specific  answer  can  be  given.  The  advantage  of 
a  detail  is  that  it  is  consistent  with  the  concept  of  having  a 
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••parat#  IG  of flea  of  watchdogs.  Ones  datailsd  to  tha  ragulatory 
agancy,  tha  IG  paraonnal  bacona  auparvlsad  by  that  agancy,  not 
tha  IG'a  of  flea,  and  thay  bacona  part  of  tha  ovarall  ragulatory 
■isaion.  For  purposas  of  that  spacific  invast Igat Ion,  thay  ara 
as  such  part  of  tha  ragulatory  agancy  as  any  othar  asployaa,  and 
also  as  sub j act  to  tha  IG  of flea's  traditional  ovarsight  for 
nisconduct,  fraud,  vasta  and  abusa. 

Tha  Fadaral  Buraau  of  Invastigation  also  has  a  rola.  Wa  in 
no  way  balittla  tha  substantial  rasponsibilitias  tha  FBI  has  in 
countless  othar  areas.  But  spacific  assurancas  have  bean  given 
that  naka  us  confortabla  in  stating  that  tha  FBI  will  handle 
significant  crininal  investigations  for  which  no  othar  resource 
is  available. 

The  whole  question  of  which  is  tha  proper  office  to  handle 
an  investigation  has  also  raised  concerns  about  liability  if 
improper  actions  were  taken.  Specifically,  Senator  Glenn's 
latter  asked  about  possible  Bivens  constitutional  tort  actions 
against  Inspector  General  agents  who  participate  in  unauthorized 
investigations.  Wa  do  not  believe  that  any  constitutional  rights 
ara  implicated  by  the  question  of  whether  a  particular 
investigation  is  authorized  by  the  Inspectors  General's  Act. 

Thus,  that  question  should  have  no  bearing  upon  an  investigator's 
exposure  to  Bivens  liability.  A  court  should  not  perceive  an 
IG's  potential  actions  outside  tha  scope  of  his  statutory 
authority  as  a  violation  of  a  constitutional  right  that  would 
lead  to  Bivens  litigatiem.  Any  investigation,  clearly  within  or 
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clearly  outsida  an  IG'a  authority,  has  tha  tachnical  potantial 
for  Bivana  axpoaura,  but  only  if  tha  actions  violatad  the 
plaintiff's  clearly  established  constitutional  rights  of  which 
tha  govamaent  anployea  should  have  known.  Harlow  v. 

Fitzgerald.  457  U.S.  800  (1982).  Thus,  the  anployaa's  liability 
is  determined  by  an  examination  of  the  nature  of  tha  acts  in 
question,  rather  than  whether  the  acts  were  authorized. 

Of  course,  a  Bivens  constitutional  tort  is  not  the  only 
possible  liability  that  a  government  employee  might  have.  As  to 
common  law  torts,  there  is  potantial  protection  from  liability 
by  operation  of  28  U.S.C.  §  2679.  That  statute  provides  that, 
upon  tha  certification  by  tha  Attorney  General  that  tha  employee 
was  acting  within  the  scope  of  his  employment  with  regard  to  the 
acts  in  question,  the  United  States  shall  be  substituted  as 
defendant  in  any  common  law  tort  action  against  a  government 
employee. 

The  determination  of  whether  to  authorize  representation 
when  an  employee  is  sued  in  his  individual  capacity  is  determined 
upon  a  case  by  case  basis  after  a  thorough  analysis  of  the  facts 
of  each  case.  The  determination  is  governed  by  a  two  part  test: 
(1)  was  the  employee  acting  within  the  scope  of  his  employment, 
and  (2)  is  representation  otherwise  in  the  interest  of  the  United 
States.  28  C.F.R.  S  50.15. 

In  general,  resolution  of  the  first  question  depends  upon 
the  purpose  of  the  employee's  actions.  If  the  employee  is  acting 
to  further  the  interests  of  the  government,  rather  than  some 
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personal  interest  or  notive,  his  actions,  even  if  nistaken  or 
nisguided,  will  be^vieved  as  being  within  the  scope  of 
enploynent.  This  is  particularly  true  if  the  actions  were  taken 
at  the  instruction  of  the  employee's  supervisor. 

The  determination  of  whether  representation  is  in  the 
interest  of  the  United  States  is  also  dependent  upon  an  analysis 
of  the  facts  and  circumstances  of  the  individual  case. 

Obviously,  it  is  not  in  the  government's  interest  to  represent  an 
individual  if  the  known  facts  indicate  that  he  has  engaged  in 
serious  improprieties  or  criminal  conduct.  By  contrast,  it  is  in 
the  government's  interest  to  minimi^  the  disruption  caused  by 
individual  liability  lawsuits  that  result  from  an  employee's  good 
faith  attempt  to  perform  his  duties. 

Because  of  uncertainties  some  Inspectors  General  have  had 
regarding  their  authority,  a  certification  could  still  be  proper 
that  employees  who  conducted  questioned  investigations  pursuant 
to  instructions  from  their  supervisors  were  acting  within  the 
scope  of  their  employment. 

You  have  requested  some  additional  history  on  the  steps  the 
Department  of  Justice  took  regarding  the  withdrawal  of  a 
delegation  of  investigatory  authority  from  the  Secretary  of 
Health  and  Human  Services  to  that  Department's  IG.  You 
specifically  ask  "why  DOJ  felt  it  was  necessary  to  insert 
Itself?"  It  has  been  alleged  by  some  that  this  was  nothing  more 
than  a  "tuirf  battle."  Such  an  allegation  is  the  almost 
instantaneous  explanation  for  some  when  an  issue  of  authority  is 
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raised.  8uch  a  view  is  both  unfortunate  and  unfair.  In  susiDary, 
the  Department  ^inserted  itself*  because  prosecutions  might  have 
been  adversely  affected,  and  IG  participation  in  certain 
substantive  FDA  matters  would  have  been  a  violation  of  the  letter 
and  purpose  of  the  Inspector  General  Act.  If  the  Department  of 
Justice  cannot  pursue  concerns  such  as  these  without  its  motives 
being  questioned,  then  that  fact  is  indeed  portentous. 

CONCLUSION 

We  have  presented  here  today  our  objective  view  on  the 
impact  the  IG  authority  issue  will  have  on  work  already  performed 
by  those  24  offices,  and  the  ability  of  each  IG  to  perform 
necessary  investigations  in  the  future.  We  believe  that  the  past 
investigations  and  convictions  cannot  be  successfully  questioned 
in  court  action,  but  continuing  and  magnifying  the  risk  of  that 
was  inexcusable.  We  firmly  believe  that  a  proper  understanding 
of  the  expansive  IG  authority  leads  inescapably  to  the  conclusion 
that  most  future  investigations  should  continue  unimpeded.  Those 
areas  in  which  questions  arise  can  be  dealt  with  through  the 
mechanisms  that  we  have  suggested.  There  is  no  reason  for  past, 
present  or  future  malefactors  to  feel  comfort  over  the  issues 
that  have  been  raised  regarding  IG  authority.  Vigorous 
investigatory  efforts  are  unhampered  and  in  only  a  small  minority 
of  cases  diverted  to  other  resources.  Prosecutions  and 
convictions  are  now  even  less  subject  to  needless  technical 
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attacks,  and  the  letter  and  the  purpose  of  the  Inspector  General. 
Act  is  being  fulfilled. 

Yes,  problems  will  remain  in  the  investigation,  prosecution 
and  conviction  of  criminal  conduct.  These  problems  are  no  worse, 
however,  and  we  in  all  candor  believe  they  are  actually  lessened, 
by  proper  understanding  of  and  respect  for  the  appropriate  role 
of  the  Inspectors  General  in  the  Executive  Branch. 
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U.S.  Department  of  Justice 

Ctvil  Division 


Offict  ^ftht  Attitunt  Attorney  Ctnent 


WethinytoH.  D.C  2OSS0 


March  28,  1990 


Richard  P.  Kusserow 

Inspector  General 

Office  of  the  Inspector  General 

Department  of  Health  &  Human  Services 

Washington,  D-C.  20201 

Dear  Mr.  Kusserow: 

Over  the  past  six  weeks,  members  of  our  respective  staffs 
have  engaged  in  a  number  of  what  I  hope  have  been  productive 
discussions  concerning  the  scope  of  Inspector  General 
jurisdiction  and  permissible  activity  as  to  Food  and  Dr^tg 
Administration  cases  (as  well  as  generally)  in  view  of  the 
opinion  on  the  subject  issued  by  the  office  of  Legal  Counsel.  In 
the  wake  of  those  exchanges  between  cur  offices,  I  thought  it 
useful  to  confimi  in  writing  what  the  metes  and  bounds  of  that 
considerable  jurisdiction  are. 

As  you  can  see  from  the  attached  summary,  your  office  has  a 
broad  range  of  authority  regarding  the  FDA.  As  cases  arise,  IG 
jurisdiction  most  often  will  be  determinable  from  the  face  of  the 
subject  matter  of  the  allegation  raised.  In  cases  of  doubt,  the 
Department  of  Justice  and  the  Office  of  the  Inspector  General 
shall  meet  promptly  to  discuss  the  matter.  Where  it  is 
determined  that,  under  the  Office  of  Legal  Counsel  opinion,  the 
Inspector  General  does  not  have  independent  jurisdiction,  the 
Civil  Division  will  consider  alternative  means ^  for  Inspector 
General  involvement  -on  a  case  by  case  basis. 

The  legal  issues  that  undergird  jurisdictional  limitations 
are  matters  of  importance  which  can  be  adhered  to  without 
prejudice  to  the  effective  development  of  food  and  drug  cases. 

We  thus  look  forward  to  continuing  to  work  with  you  as 
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our  respective  offices  assure  that  violations  of  the  food  and 
7*^?  T?”®  ®*'®  vigorously  investigated  and  that  culpable 
individuals  are  brought  to  justice* 


Sincerely, 


Stuart  Me  person 
Assistant  Attorney  General 


cc:  Michael  J.  Astrue 
General  Counsel 

Department  of  Health  and  Human  Services 
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General  Guidance  Regarding  HHS  Office  of  Inspector 
General  Investigations  or  Referrals  of  FDA  Related  Matters 


The  following  describes  the  appropriate  handling  by  the 
Departoent  of  Health  and  Human  Services'  Office  of  Inspector 
General  (OIG)  of  allegations  and  cases  relating  to  the  Food  and 
Drug  Administration.  _ 

1.  The  OIG  has  full  authority  to  investigate  matters 
focusing  on  mismanagement  within  FDA,  employee  misconduct 
matters,  and  fraud,  waste  and  abuse  by  recipients  of  FDA  funds. 
Such  matters  are  within  the  OIG's  investigative  jurisdiction,  and 
need  not  be  referred  to  the  Justice  Department  until  such  time  as 
the  investigation  is  completed. 

2.  Upon  completion  of  the  OIG  investigation,  the  matters 
referred  to  in  paragraph  1  above  are  to  be  referred  to  the 
Criminal  Division  of  the  Department  of  Justice  or  to  an 
appropriate  United  States  Attorney's  office  for  prosecution,  with 
immediate  notice  of  such  referral  being  given  to  the  Office  of 
Consumer  Litigation  of  the  Civil  Division. 

3.  As  to  matters  relating  to  the  Food  and  Drug 
Administration  (other  than  matters  set  forth  in  paragraph  1 
above)  which  solely  involve  violations  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (''FFDCA'')  (including  the  Prescription  Drug 
Marketing  Act),  or  related  statutes  [for  instance  18  U.S.C.  § 

1001  (false  statements);  18  U.S.C.  §  371  (conspiracy);  18  U.S.C. 

SS  1341,  1343  (mail  and  wire  fraud)],  the  OIG  may  not  investigate 
unless  arrangements  are  made  for  OIG  involvement  consistent  with 
the  Office  of  Legal  Counsel  (OLC)  opinion  of  March  9,  1989.  Such 
arrangements  could  include  a  temporary  detail  to  other 
appropriate  agencies.  Examples  covered  by  this  paragraph 
include:  steroids  cases;  distribution  of  counterfeit  drugs; 
illegal  distribution  of  drug  samples;  illegal  diversion  of  drugs; 
failures  by  regulated  entities  to  report  information  or  false 
statements  in  the  approval,  post-approval  or  inspection  process; 
and  the  unapproved  use,  marketing,  misbranding  or  adulterating  of 
products  regulated  by  FDA. 

4.  If  the  OIG  desires  ^involvement  in  any  of  the 
allegations,  matters  and  cases  falling  within  the  categories 
described  in  paragraph  3  above,  it  may  request  that  the 
Department  of  Justice  determine  whether  the  OIG  may  do  so 
consistently  with  the  OLC  opinion.  The  request  should  be 
directed  to  the  Office  of  Consumer  Litigation. 

5.  As  to  any  investigation  that  will  involve  matters 
within  paragraph  1  above  and  also  associated  violations  of  the 
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FFOCA  or  related  statutes  by  regulated  industry,  the  OIG's 
continued  participation  is  generally  appropriate*  Thus,  if  there 
are  alleged  violations  both  within  and  without  the  proper 
jurisdiction  of  the  OIG,  both  »ay  be  pursued  if  there  is  a 
sufficient  nexus  between  thea.  The  Office  of  Consumer  Litigation 
will,  upon  referral  of  such  an  investigation,  certify  the 
propriety  of  OIG^s  participation.  This  aay  require  input  from 
the  relevant  United  States  Attorney's  office. 

6.  If  OIG  has  any  question  as  to  whether  a  particular  FDA 
related  allegation  or  matter  falls  within  its  investigative 
jurisdiction,  it  should  discuss  it  with  the  Office  of  Consumer 
Litigation. 

7.  Referral  of  new  matters  received  by  the  OIG  should  be 
in  accordance  with  the  responsibilities  and  referral  procedures 
within  HHS  in  place  prior  to  July  24,  1989.  Matters  normally 
investigated  by  FDA  prior  to  referral  (assuming  they  do  not 
suggest  improper  action  by  FDA  personnel)  should  be  investigated 
by  FDA  unless  it  is  concluded  that  a  particular  matter  should 
receive  Office  of  Consumer  Litigation  attention  in  the  first 
instance. 
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Authority  of  HHS  Inspector  General 
to  Investigate  Private  Party  Fraud 
Against  FDA 

The  HHS  Office  of  Inspector  General  nay  investigate  fraud  by 
those  who  contract  with,  or  receive  grants  fron^  the  FOA.  In 
connection  with  an  oversight  investigation  of  a  regulatory 
progran,  the  office  nay  perfom  *^spot  checks'^  of  the  FDA's  own 
investigations  by  looking  into  some  of  the  specific  cases  of 
alleged  fraud  that  theagency  is  or  could  be  pursuing. 
Furthermore,  the  office  has  authority  to  investigate  private 
parties'  collusion  in,  or  inducement  of,  wrongdoing  by  TDA 
personnel.  However,  as  explained  below,  it  is  our  view  that  the 
Inspector  General  Act  of  1978  {''Act'')  does  not  authorize  the 
Inspector  General  to  undertake  investigations  that  are  an 
integral  part  of  the  FDA's  programs.  We  believe  that  certain 
investigations  of  fraud  against  the  FDA  would  fall  into  this 
category. 

The  Act  makes  it  the  "duty  and  responsibility  of  each 
Inspector  General,  with  respect  to  the  establishment  within  which 
his  Office  is  established  ...  to  conduct,  supervise,  and 
coordinate  audits  and  investigations  relating  to  the  programs  and 
operations  of  such  establishment"  and  "to  conduct,  supervise,  or 
coordinate  other  activities  carried  out  or  financed  by  such 
establishment  for  the  purpose  of  .  .  •  preventing  and  detecting 
fraud  and  abuse  in  .  .  .  its  programs  and  operations."  5  U.S.C. 
App.  §  4(a)(1)  &  (3).  There  have  been  disputes  over  the  scope  of 
Inspector  General  (IG)  authority  to  conduct  investigations.  As 
noted  above,  the  Office  of  Legal  Counsel  in  the  Department  of 
Justice  issued  an  opinion  on  March  9,  1989,  which  dealt  with  the 
scope  of  an  IG's  authority  in  the  context  of  regulatory 
investigations.  The  Opinion  concluded  that  the  Act  ddes~  not 
generally  vest  in  the  IG  of  the  Department  of  Labor  the  authority 
to  conduct  investigations  into  alleged  violations  of  the 
regulatory  statutes  administered  by  that  agency.  Underlying  the 
Opinion  was  a  distinction  between,  on  the  one  hand,  the  oversight 
role  that  IGs  properly  perform  by  investigating  the  manner  in 
which  agencies  discharge  their  responsibilities  and,  on  the  other 
hand,  "a  direct  role  in  investigations  conducted  pursuant  to 
regulatory  statutes"  (Opinion  at  1),  which  IGs^ may  not  undertake. 

The  Opinion  pointed  to  legislative  history  that  supported 
this  distinction.  Congressman  Levitas,  for  example,  stated 

The  Inspectors  General  to  be  appointed  by  the 
President  with  the  advice  and  consent  of  the 
Senate  will  first  of  all  be  independent  and 
have  no  program  responsibilities  to  divide 
allegiances.  The  Inspectors  General  will  be 
responsible ^ for  audits  and  investigations 
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only  •  •  •  •  Moreover,  the  offices  of 
Inspector  General  would  not  be  a  new  'layer 
of  bureaucracy'  to  plague  the  public*  They 
would  deal  exclusively  with  the  internal 
operations  of  the  departaents  and  agencies* 
Their  public  contact  would  only  be  for  the 
beneficial  and  needed  purpose  of  receiv.ing 
coaplaints  about  problems  with  agency 
administration  and  in  the  investigation  of 
fraud  and  abuse  by  those  persons  who  are 
misusiing  or  stealing  taxpayer  dollars. 

124  Cong.  Rec.  10,405  (1978)* 

In  particular,  the  legislative  history  compels  the 
conclusion  that  IGs  do  not  have  authority  to  conduct 
investigations  that  are  an  ''integral  part"  of  the  agency's 
programs: 


While  Inspectors  General  would  hav-^ 
direct  responsibility  for  conducting  audits 
and  investigations  relating  to  the  efficiency 
and  economy  of  program  operations  and  the 
prevention  and  detection  of  fraud  and  abuse 
in  such  programs,  Uipy, MMlia , apt .AftVjg , g.V<?h 

gggpjgngibilitY  .fpr.  and  invggtiqatigng 

const  ituting_an  Integral  mart  of  the  programs 
Involved*  Examples  of  this  would  be  audits 
conducted  by  USDA's  Packers  and  Stockyards 
Administration  in  the  course  of  its 
regulation  of  livestock  marketing  and 
investigations  conducted  by  the  Department  of 
Labor  as  a  means  of  enforcing  the  Fair  Labor 
Standards  Act.  In  such  cases,  the  Inspector 
General  would  have  oversight  rather  than 
direct  responsibility. 

H.  R*  Rep.  No.  584,  95th  Cong. ,  1st  Sess,  12-13  (1977)  (emphasis 
added). ^  Thus,  where  an ' agency's  compliance  and  enforcement  unit 
has  authority  to  detect  and  investigate  non-compliance  by  a 
regulated  party  that  could  also  be  characterized  as  fraud  against 
the  agency,  the  IG  may  not  supplant  the  work  of  that  compliance 
and  enforcement  unit*  If  the  agency  unit  is  not  performing  its 
responsibilities  effectively,  the  IG  has  full  authority  to  report 
on  the  shortcomings  and  recommend  improvements.  But  the  Act,  as 
the  legislative  history  makes  plain,  does  not  enable  the  IG  to 


^In  addition,  section  9(a)(2)  of  the  Act  forbids  delegating 
to  IGs  any  "program  operating  responsibilities." 
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undertake  himself  the  investigative  tasks  that  Congress  has  made 
an  integral  part  of  the  agency's  programs. 

As  the  Department's  Office  of  Legal  Counsel  observed  in  its 
Opinion,  a  division  of  authority  based  on  whether  investigations 
are  an  integral  part  of  an  agency's  programs  is  not  only  mandated 
by  law  but  essential  to  protect  the  independence  of  IGs.  The 
officials  designated  by  law  to  make  and  carry  out  policy  for  an 
agency  are  to  direct  the  investigations  that  are  required  for  the 
discharge  of  their  responsibilities.  The  IGs,  who  oversee  the 
efficiency  and  integrity  with  which  these  policies  are  carried 
out,  retain  their  independence  because  they  do  not  themselves 
become  responsible  for  the  implementation  of  the  agency's 
policies..  Thus,  the  IG  may  investigate  the  agency's  conduct  of 
regulatory  investigations  but  may  not  conduct  such  investigations 
himself.  — . 

The  division  of  responsibility  set  up  by  the  Act  leaves  wide 
and  appropriate  scope  for  investigations  by  IGs.  IGs  may 
investigate  the  recipients  of  federal  funds,  such  as  contractors 
and  grantees,  see,  e.a. .  S.  Rep.  No.  1071,  95th  Cong.,  2d  Sess. 

4,  6,  27  (1978).  A  special  concern  with  financial  wrongdoing  led 
Congress  to  give  IGs'  this  power,  and  the  power  is  recognized  in 
the  legislative  history  of  the  Act;  ''The  [Inspector  General's] 
focus  is  the  way  in  which  Federal  tax  dollars  are  spent  by  the 
agencyT*  both  in  its  internal  operations  and  its  federal ly-funded 
programs."  S.  Hep.  No*  1071  at  27.  See  Id.  at  4  (concern  was 
with  "fraud,  abuse  and  waste  in  the  operations  of  Federal 
departments  and  agencies  and  in  federally-funded  programs")  ;  id* 
at  6  (noting  the  need  "to  insure  that  Federal  funds  are  spent 
carefully  and  in  accordance  with  law")  .  IGs  may  also  investigate 
the  actions  of  agencies  and  their  employees,  see,  e.q.  .  id.,  at  4, 
28,  and  this  authority  also  permits  the  IGs  to  investigate 
private  persons  alleged  to  have  colluded  with  agency  employees  in 
wrongdoing.  Furthermore,  in  the  course  of  an  oversight 
investigation  of  a  regulatory  program,  an  IG  may  make  "spot 
checks"  of  the  effectiveness  of  the  agency's  activities,  by 
looking  into  the  facts  of  particular  instances  where  a  regulated 
person  has  allegedly  defrauded  the  agency. 

These  general  principles  apply  to  the  relation  between  the 
investigatory  authority  of  the  FDA  and  that  of  the  HHS  Office  of 
Inspector  General  (OIG) .  It *seems  clear  that  the  FOA,  as  a 
central  part  of  its  regulation  of  the  food  and  drug  industries, 
is  responsible  for  investigating  fraud  allegedly  committed 
against  the  agency  by  persons  that  the  agency  regulates.  For 
example,  as  to  drugs,  the  FFDCA  expressly  assigns  that 
responsibility  to  the  agency,  providing  that  the  "Secretary  [of 
Health  and  Human  Services]  shall,  after  due  notice  and 
opportunity  for  hearing  to  the  applicant,  withdraw  approval  of  an 
application  with  respect  to  any  drug  under  this  section  if  the 
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secretary  finds  .  .  .  that  the 

Statement  of  a  material  fact.*^  21  U.S.C.  ^ 

c  F  R  «  5  10fa)(l)  (delegating  functions  under  FFDCA  ro 

Fu?ther2ore  the  FDA  -"^“iciure^r" 
generally,  for  enforcing  laws  applicable  ^o^***^!  • 

and  other  licensees  of  the  agency.  ££fi.  £±cu«  21  U.S.C.  §  360, 
see  also  21  U.S.C.  §  335  (FDA  hearing  before  reporting  criminal 
^iftfSn  of  FFDCA  to  the  Justice 

fraud  result  in  violations  of  those  laws,  the  FDA  s 
would  cover  Investigations,  including  i"''®®tigataons  of  possible 
criminal  offenses.  The  FDA  maintains  «  staff  o^^^2^fnlna 
and  compliance  personnel,  whose  duties  include  deteraining 
whether  persons  regulated  by  the  agency  have  conunitted  such  fraud 
in  connection  with  the  agency's  regulation.  21  U.S.C.  S 

372(a).  Investigations  of  fraud  against  the  FDA,  therefore,  will 
as  a  Uneral  matter  be  an  integral  part  of  the  FDA's  programs  and 
thus  outside  the  OIG's  jurisdiction.  Of  course,  are  not 
addressing  here  any  specific  natter  involving  the  FDA,  and  the 
facts  in  particular  cases  might  affect  whether  an  investigation 
was  "an  integral  part  of  the  programs  involved. 

Although  we  believe  that  it  is  not  proper  to  turn  over  to 
the  OIG  the  responsibility  for  regulatory  investigations  that  are 
an  integral  part  of  FDA's  programs,  it  may  be  «PP>='oP“®2®„2?i-  in 
detail  OIG  personnel  to  FDA's  enforcement  and  compliance  unit  in 
order  to  assist  in  such  investigations.  OIG  personnel,  for 
example,  may  offer  expertise  not  otherwise  available  to  the 
agency.  Through  such  details,  FDA  can  have  the  benefit  of  t 
special  expertise  of  OIG  personnel  and  yet  maintain  control  over 
the  discharge  of  its  statutory  responsibilities.  Moreover,  this 
approach  permits  the  OIG  to  maintain  its  necessary  independence 
from  program  responsibilities. 
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Mr.  Hughes.  Mr.  Barr,  welcome. 

STATEMENT  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN¬ 
ERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DEPARTMENT  OF  JUS- 

TICE 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  As  you  indicated  in  your 
opening  statement,  the  administration  really  has  two  proposals, 
and  in  addition  to  those  the  administration  will  shortly  be  propos¬ 
ing  a  death  penalty  for  drug  kingpins.  You  outlined  the  three  basic 
prongs  that  that  proposal  will  have.  Let  me  just  review  them  brief¬ 
ly  and  then  discuss  why  we  believe  it  is  constitutional. 

Under  the  first  prong,  we  would  essentially  take  what  Congress 
has  made  a  mandatory  life  without  parole  offense  and  convert  that 
to  a  death-eligible  defense.  The  elements  there  would  be  proof  of 
leadership  of  a  continuing  criminal  enterprise  that  engages  in  very 
substantial  drug  trafficking,  measured  either  by  $10  million  annual 
gross  receipts  or  300  times  the  transactions  amounts  of  21  U.S.C. 
841(bXlXB);  that  is  about  30  kilos  of  heroin,  150  kilos  of  coke. 

The  second  prong  would  provide  for  the  death  penalty  for  a  CCE 
leader,  so  that  would  again  be  the  predicate,  a  CCE  leader,  who,  to 
obstruct  justice  or  an  investigation  or  a  prosecution,  attempts  to 
kill  or  directs  another  to  attempt  to  kill  any  public  officer,  juror, 
witness,  or  a  family  member. 

The  third  prong  of  the  proposal  has  three  elements.  First,  a 
felony  violation  under  Federal  law.  Second,  reckless  disregard 
posing  a  grave  risk  of  death.  And  third,  an  actual  death  that  re¬ 
sults  in  the  course  of  the  violation.  Of  the  three  prongs,  this  is  the 
only  prong  that  actually  one  of  the  elements  of  proof  is  proof  of 
causation  of  a  death. 

Now  all  three  of  these  that  I  have  been  referring  to  as  prongs 
are  essentially  predicates  to  becoming  death  eligible.  They  do  not 
automatically  trigger  the  death  penalty  provisions.  In  order  to 
impose  the  death  penalty,  the  jury  would  have  to  find  one  of  sever¬ 
al  aggravating  factors,  and  they  are,  for  example,  previous  convic¬ 
tion  where  a  death  or  a  life  sentence  was  authorized,  previous  con¬ 
viction  of  serious  narcotics  felonies,  use  of  a  firearm,  employment 
or  endangerment  of  youth,  or  use  of  lethal  adulterants  in  the 
drugs. 

We  at  the  Department  of  Justice  believe  that  the  imposition  of 
the  death  penalty  on  leaders  of  large-scale  drug  production  and  dis¬ 
tribution  operations  would  be  consistent  with  the  proportionality 
rule  of  the  eighth  amendment.  The  eighth  amendment’s  propor¬ 
tionality  rule  essentially  requires  that  the  severity  of  the  punish¬ 
ment  be  proportionate  to  both  the  gravity  of  the  injury  caused  and 
the  moral  culpability  or  the  blameworthiness  of  the  offender. 

We  believe  that  imposing  the  death  penalty  on  drug  kingpins  as 
crafted  in  our  proposal  would  be  constitutional  because  of  the 
grave  public  harm  which  their  trafficking  activities  cause,  and  be¬ 
cause  of  the  culpable  state  of  mind  that  these  individuals  have. 

Now  there  are  two  ways  of  measuring  the  gravity  of  harm 
caused  by  a  crime.  There  is  the  private  harm  and  the  public  harm, 
and  the  Supreme  Court  has  recognized  both  of  these.  In  the  Coker 
case  which  either  you  or  some  of  the  other  memters  of  the  panel 


319 


referred  to,  that  dealt  with  a  rape  of  an  adult  woman  and  the 
C!ourt  there  focused  on  the  private  harm,  the  direct  injury  to  the 
immediate  victim  of  that  act;  although  it  did  refer  to  the  public 
harm,  and  it  pointed  out  that  there  was  public  harm  and  it  charac¬ 
terized  it  as  assisting  in  the  engendering  of  a  sense  of  insecurity  in 
the  community.  That  is  how  they  gauged  the  public  harm  there. 

In  that  case  they  found  that  the  death  penalty  was  not  propor¬ 
tionate  for  a  nonaggravated  rape  of  an  adult  woman.  However,  in 
the  past.  Congress  has  dealt  with  grave  threats  to  the  Nation  and 
to  the  public  by  the  death  penalty  even  where  no  death  can  be 
demonstrated  to  result.  In  the  very  first  statute  defining  Federal 
crimes,  for  example,  in  1790,  Congress  prescribed  the  death  penalty 
for  treason.  The  Supreme  Court  has  upheld  the  imposition  of  the 
death  penalty  for  treason.  Similarly,  since  1917,  Federal  law  has 
authorized  the  imposition  of  the  death  penalty  for  the  crimes  of  es¬ 
pionage,  and,  in  1946,  Congress  responded  to  the  enormous  threat 
posed  by  the  release  of  sensitive  information  concerning  nuclear 
technolo^  to  hostile  powers  by  imposing  the  death  penalty  under 
certain  circumstances  for  such  conduct. 

As  these  historical  and  other  examples  indicate.  Congress  has  the 
power  to  respond  to  conduct  posing  a  serious  threat  to  public  safety 
and  national  security  by  imposing  the  death  penalty,  even  in  situa¬ 
tions  where  the  defendant  has  not  personally  and  directly  engaged 
in  the  killing  of  another  human  being.  That  Congress  should  use 
this  power  to  respond  to  the  drug  crisis  we  believe  is  clear.  We  be¬ 
lieve  the  threat  -that  the  massive  influx  of  drugs  into  the  Nation  is 
presenting  to  the  public  welfare  of  the  American  people  is  obvious. 
The  scope  of  the  public  harm  caused  by  those  who  introduce  large 
quantities  of  drugs  into  our  society  is  staggering.  Over  one-third  of 
all  violent  felonies  in  this  country  are  committed  by  persons  under 
the  influence  of  drugs.  Statistics  are  set  forth  in  my  testimony 
which  attempt  to  portray  the  staggering  impact  of  the  narcotics 
traffic  on  American  society. 

Recent  Federal  court  decisions  have  recognized  that  the  harm  to 
society  caused  by  the  distribution  of  illicit  drugs  may  at  least  be  as 
serious  as  those  involved  in  the  case  of  the  killing  of  an  individual 
human  being.  And  there  is  one  rather  florid  passage,  written  by 
Judge  Gee,  in  my  testimony,  where  he  says,  “Except  in  rare  cases, 
the  murderer’s  red  hand  falls  on  one  victim  only,  however  grim  the 
blow;  but  the  foul  hand  of  the  drug  dealer  blights  life  after  life  and, 
like  the  vampire  of  fable,  creates  others  in  its  owner’s  evil  image — 
others  who  create  others  still,  across  our  land  and  down  our  gen¬ 
erations,  sparing  not  even  the  unborn.” 

We  believe  that  Congress  has  substantial  latitude,  far  more  than 
any  individual  State  has,  in  determining  the  necessary  punishment 
for  crimes  that  affect  the  general  public  welfare  and  the  security  of 
the  Nation  as  a  whole,  and  we  believe  that  in  reviewing  Congress’s 
determination  that  past  measures  have  been  ineffectual  and  that 
sterner  penalties  are  necessary,  substantial  deference  would  be 
given  to  congressional  factfinding.  This  is  particularly  so  in  the 
eighth  amendment  context. 

Federal  legislation  passed  by  Congress  and  signed  by  the  Presi¬ 
dent  represents  the  views  of  the  representatives  of  all  the  people 
and  should  be  entitled  to  great  weight  in  making  the  determine- 
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tion  whether  American  society  as  a  whole  regards  a  particular  pen¬ 
alty  for  a  particular  crime  as  disproportionate. 

^me  have  suggested  that,  under  the  eighth  amendment,  the 
death  penalty  can  only  be  imp>osed  for  criminal  conduct  causing 
the  death  of  another  human  being.  While  we  believe  that  the 
eighth  amendment  imposes  no  such  requirement,  imposition  of  the 
death  penalty  on  the  leaders  of  large-scale  drug  distribution  organi¬ 
zations  meets  even  this  standard.  In  its  recent  decision  in  Tison  the 
Supreme  Court  discussed  the  moral  culpability  necessary  to  justify 
a  sentence  of  death  in  the  felony  murder  context. 

Tison  involved  the  imposition  of  the  death  penalty  on  defendants 
who  assisted  two  inmates  in  escaping  from  an  Arizona  correctional 
facility.  The  defendants  armed  the  escapees  with  weapons  and 
aided  them  in  flagging  down  a  family  on  the  road  to  steal  their  ve¬ 
hicle.  The  two  inmates  killed  the  family  members  after  seizing 
their  car.  Thus,  the  actual  defendants  in  Tison  did  not  have  an 
intent  to  kill,  nor  did  they  accomplish  the  actual  killing.  The  Su¬ 
preme  Court  noted,  however,  that  they  had  a  reckless  indifference 
€o  the  value  of  human  life  and  that  this  was  a  highly  culpable  state 
of  mind  which  was  sufficient  to  support  the  death  penalty. 

We  believe  that  when  we  are  dealing  with  the  phenomenon  of 
drug  trafficking  on  a  large  scale  the  nexus  between  the  trafficking 
in  these  drugs  and  the  death  that  is  caused  in  America  is  clear  and 
compelling,  and  we  set  forth  some  evidence  in  the  prepared 
statement. 

With  that  I  will  end  the  summary  of  my  statement,  and  I  would 
be  glad  to  answer  any  questions,  along  with  Eld  Dennis. 

Mr.  Hughes.  Thank  you,  Mr.  Barr. 

[The  prepared  statement  of  Mr.  Barr  follows:] 
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Prepared  Statement  of  William  P.  Barr,  Assistant  Attorney  General,  Office 
OF  Legal  Counsel,  U.S.  Department  of  Justice 

Mr.  Chaiman  and  Menbers  of  the  Subcomaittee: 

I  an  pleased  to  appear  today  to  discuss  various  death 
penalty  proposals  before  the  Subconiaittee.  My  testlnony  will 
focus  principally  on  the  constitutionality  of  the 
Adninistration's  proposal  that  the  death  penalty  be  extended  in 
certain  circumstances  to  those  who  lead  and  organize  large  drug 
distribution  enterprises,  individuals  commonly  referred  to  as 
•drug  kingpins.* 

Federal  law  currently  prescribes  the  death  penalty  for  a 
number  of  serious  offenses.  For  example,  death  is  a  prescribed 
penalty  for  crimes  such  as  treason,  death  resulting  from  the  use 
of  mail  bombs,  and  the  assassination  of  the  President  and  other 
high-ranking  federal  officials.  In  1972,  however,  the  Supreme 
Court  held  in  Furman  v.  Georgia.  408  U.S.  238  (1972),  that  the 
death  penalty  could  not  be  imposed  without  procedures  designed  to 
channel  the  jury's  sentencing  discretion.  In  the  wake  of  Furman, 
state  legislatures  that  chose  to  retain  capital  punishment 
enacted  sentencing  procedures  designed  to  guide  the  jury's 
penalty  determination.  These  procedures,  designed  to  focus  the 
jury's  attention  on  aggravating  and  mitigating  factors  connected 
with  the  crime  and  the  defendant's  background,  were  upheld  by  the 
Supreme  Court  in  Gregg  v,  Georgia.  428  U.S.  153  (1976),  and 
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subsequent  cases.  Kore  than  two-thirds  of  the  States  have 
responded  to  Fuman  and  Greaa  by  enacting  the  constitutionally 
adequate  procedures  to  allow  for  continued  application  of  the 
death  penalty  to  the  most  serious  crimes. 

Although  public  sentiment  nationwide  reflects  overwhelming 
agreement  with  the  proposition  that  capital  punishment  should  be 
an  available  sanction  for  the  most  serious  offenses.  Congress  has 
not,  as  yet,  responded  to  Furman  by  enacting  proper  procedures 
for  enforcement  of  federal  death  penalty  statutes.  Thus,  despite 
the  fact  that  Congress  itself  has  determined  by  statute  that 
certain  federal  crimes  should  carry  a  penalty  of  death.  Congress 
has  not  adopted  proper  procedures  for  imposition  of  the  death 
penalty,  leaving  these  federal  criminal  statutes  empty  shells. 

Starting  in  1983,  Administrations  have  repeatedly  submitted 
comprehensive  death  penalty  legislation  to  Congress;  however,  no 
action  has  been  taken  to  reestablish  the  federal  death  penalty. 
Nearly  a  decade  of  delay  is  enough.  It  is  time  to  act. 

President  Bush's  Comprehensive  Violent  Crime  Control 
package,  K.R.  2709,  contains  in  Title  XX  death  penalty  procedures 
that  satisfy  the  standards  established  by  the  Supreme  Court. 

Those  procedures  would  apply  to  existing  federal  capital  crimes 
such  as  murder  of  federal  law  enforcement  officers,  murder 
through  the  use  of  mail  bombs,  and  espionage  and  treason.  In 
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addition,  the  President's  proposal  would  extend  the  death  penalty 
to  certain  other  crimes,  such  as  an  attempted  assassination  of 
the  President  that  comes  close  to  succeeding.  The  details  of 
H.R.  2709  are  well  known  to  the  Subcommittee. 

In  addition  to  the  proposals  included  in  the  Violent  Crime 
Control  package,  the  Administration  will  soon  transmit  to 
Congress  legislative  proposals  to  implement  the  National  Drug 
Control  Strategy,  including  extending  the  death  penalty  to  drug 
kingpins.  First,  let  me  briefly  outline  the  scope  of  the 
Administration's  proposal,  and  then  I  will  turn  to  a  discussion 
of  the  constitutionality  of  imposing  the  death  penalty  on 
Individuals  who  engage  in  large-scale  distribution  of  dangerous 
narcotics. 

In  addition  to  the  death  penalty  provisions  already 
contained  in  H.R.  2709,  Director  Bennett's  Drug  Control  Strategy 
Implementation  Bill  for  1990  sets  forth  three  situations  in  which 
the  leaders  of  large  scale  drug  distribution  networks  could  be 
subject  to  capital  punishment. 

First,  the  death  penalty  would  be  available  for  the  leaders 
of  continuing  criminal  drug  distribution  enterprises  where  the 
enterprise  itself  received  more  than  $10  million  per  annum  in 
drug  revenues  or  engaged  in  certain  importation  or  distribution 
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Offenses  involving  extreeely  large  aaounts  of  controlled 
substances. 

Second,  the  death  penalty  would  be  an  available  sanction 
where  the  leader  of  a  continuing  criminal  enterprise  participated 
in  or  authorised  an  attempt  on  the  life  of  a  judge,  juror, 
witness  or  other  participant  in  the  criminal  justice  process. 

The  importance  of  the  availability  of  the  death  penalty  in  this 
situation  stems  in  part  from  the  fact  that  the  leaders  of  such 
organizations  already  face  the  possibility  of  life  imprisonment 
without  parole,  and  thus  have  every  incentive  to  attempt  to 
obstruct  the  investigation  of  their  organizations  through 
violence  directed  against  judges,  other  law  enforcement 
personnel,  or  potential  witnesses.  This  proposal  recognizes  the 
vart  resources  and  viciousness  of  these  organizations,  and  their 
proven  disposition  to  engage  in  this  kind  of  terrorism.  Drug 
barons  operating  out  of  Colombia  have  murdered  scores  of 
Colombian  judges.  As  we  attempt  to  bring  the  heads  of  drug 
organizations  to  justice,  we  cannot  allow  that  type  of  terrorism 
to  spread  here.  Indeed,  the  FBI  recently  reported  that  in  fiscal 
year  1989  there  was  a  55%  increase  in  threats  of  violence  against 
federal  judges  and  United  States  Attorneys,  and  much  of  this 
increase  was  related  to  drug  prosecutions. 

Finally,  under  the  Administration  proposal,  the  death 
penalty  would  be  a  permissible  penalty  where  an  individual 
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committed  a  drug  felony  with  reckless  disregard  for  human  life 
and  caused  the  death  of  another  human  being.  Under  present  law, 
the  death  penalty  is  not  available  for  reckless  killings 
connected  with  drug  felonies,  such  as  a  shoot-out  among  rival 
drug  dealers  that  results  in  the  death  of  innocent  bystanders. 
The  Administration's  proposal  would  fill  this  gap,  and  allow  the 
jury  to  consider  imposing  the  death  penalty  in  such  situations. 

In  each  of  these  three  situations  a  penalty  phase  hearing 
would  be  held  in  which  the  jury  would  receive  and  consider 
information  offered  by  the  prosecutor  and  by  the  defendant  with 
respect  to  the  appropriateness  of  the  death  penalty  under  the 
facts  of  the  specific  case.  No  defendant  could  be  sentenced  to 
death  unless  the  jury  unanimously  found  the  presence  of  at  least 
one  aggravating  factor  and  further  found  that  the  aggravating 
circumstances  outweighed  any  mitigating  factors. 

Let  me  turn  now  to  the  constitutionality  of  the 
Administration's  new  proposals. 
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X.  The  Death  Penalty  for  Drug  Kingpins  i3  Constitutional 

The  Adaiiniatration  strongly  believes  that  the  death  penalty 
nay  constitutionally  be  extended  in  certain  circunstances  to 
those  drug  kingpins  who  knowingly  engage  in  the  massive  and 
ongoing  sale  of  dangerous  illegal  drugs.  As  noted  above,  the 
National  Drug  Control  Strategy  contains  such  a  proposal.  In 
addition,  Senator  D'Anato,  with  numerous  co-sponsors,  has 
introduced  legislation  containing  such  a  proposal  in  the  Senate, 
and  Representative  McCollum's  anti-crime  bill  (co-sponsored  by, 
among  others.  Representatives  Smith,  Gekas  and  DeWine)  contains  a 
similar  proposal.  Other  proposals  with  analogous  provisions  are 
also  before  the  Subcommittee. 

It  is  the  considered  view  of  the  Department  of  Justice  that 
imposition  of  the  death  penalty  on  the  leaders  of  large-scale 
drug  production  and  distribution  operations  would  be  consistent 
with  the  proportionality  requirement  of  the  Eighth  Amendment. 

The  Eighth  Amendment's  rule  of  proportionality  requires  that  the 
severity  of  punishment  be  proportionate  to  (1)  the  gravity  of  the 
injury  caused  by  the  offense  and  (2)  the  moral  culpability,  or 
blameworthiness,  of  the  offender's  state  of  mind.  See  Tison  v. 
Arizona.  481  U.S.  137,  148-49  (1987);  Coker  v.  gggrgja,  433  U.S. 
584,  598  (1977);  Greaa  v.  Georgia.  428  U.S.  153,  173  (1976) 
(principal  opinion) .  We  believe  that  imposition  of  the  death 
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penalty  on  the  leadership  of  major  drug  organizations  would  be 
constitutionally  permissible  because  of  the  enormous  magnitude  of 
the  public  harm  they  cause  and  the  depraved  state  of  mind  —  the 
reckless  disregard  for  human  life  —  involved  in  managing  these 
death'dealing  enterprises. 

The  Supreme  Court  has  held  that  the  death  penalty  —  the 
ultimate  sanction  —  must  be  reserved  for  cases  where  the  harm 
caused  by  the  offense  is  especially  grievous.  See  Greaa.  supra . 
at  187  (principal  opinion) .  The  Court  has  recognized  two  ways  to 
measure  the  gravity  of  a  crime.  One  is  the  degree  of  injury  done 
to  the  individual  who  is  the  direct  victim  of  the  offense. 

Coker,  supra .  at  598.  The  death  penalty  is  appropriate  for  the 
cold-blooded  murderer  because  the  degree  of  injury  inflicted  on 
the  individual  victim  —  the  taking  of  the  victim's  life  —  is 
enormous.  Greaa .  supra .  at  187.  However,  the  gravity  of  a  crime 
can  also  be  measured  by  the  magnitude  of  the  "public  injury" 
caused  by  the  offense.  Coker,  supra .  at  598.  Thus,  capital 
punishment  has  historically  been  considered  appropriate  for 
certain  crimes  that  profoundly  endanger  the  public  welfare. 

Since  the  inception  of  our  Republic,  it  has  been  recognized  that 
certain  criminal  conduct  —  even  though  it  may  not  directly 
involve  homicide  —  may  inflict  such  egregious  injury  to  society 
at  large,  or  may  pose  such  a  clear  and  present  danger  to  the 
lives  of  a  large  number  of  citizens,  that  the  death  penalty  is 
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warranted  for  those  who  purposefully  engage  in  such  conduct. 

In  the  past.  Congress  has  dealt  with  broad  threats  to  the 
security  of  the  Nation  and  the  people^ s  welfare  by  imposing  the 
death  penalty  on  individuals  who  —  although  they  have  not 
directly  taken  the  life  of  another  individual  human  being 
engage  in  conduct  that  profoundly  injures  the  Nation  as  a  whole. 
In  the  first  statute  defining  federal  crimes  alter  the  framing  of 
the  Constitution,  Congress  prescribed  the  death  penalty  for  those 
guilty  of  treason.  See  Act  of  April  30,  1790,  1  stat.  112 
(1790)  .  The  Supreme  Court  has  noted  that  legislation  passed  by 
the  First  Congress  sheds  significant  light  on  the  scope  of 
constitutional  limitations  on  legislative  action,  see  Marsh  v. 

r  463  U.S.  783  (1983),  and  the  Court  has  upheld  the 
imposition  of  death  sentences  for  treason.  See  Kavakita  v. 

United  States.  343  U.S.  717,  745  (1952).  Federal  law  still 
prescribes  the  death  penalty  for  treason  today.  See  18  U.S.C. 

S  2381.  Similarly  federal  law  has,  since  1917,  authorized  the 
imposition  of  the  death  penalty  for  certain  crimes  of  espionage. 
In  1946,  Congress  responded  to  the  enormous  threat  posed  by  the 
release  of  sensitive  information  concerning  nuclear  technology  to 
hostile  powers  by  imposing  the  death  penalty  under  certain 
circumstances  for  such  conduct.  See  Act  of  August  1,  1946,  60 
Stat.  766-767  (1946) .  The  death  penalty  remains  available  for 
peacetime  espionage  today,  including  espionage  involving  nuclear 
secrets.  See  10  U.S.C.  §  906a.  In  1961,  Congress  responded  to 
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the  threat  to  public  safety  posed  by  aircraft  piracy  by  making 
the  death  penalty  applicable  to  airliner  hijackings.  See  Act  of 
September  5,  1961,  75  Stat.  466  (1961) .  As  these  historical 
examples  indicate,  Congress  has  the  power  to  respond  to  conduct 
posing  a  serious  threat  to  public  safety  and  national  security  by 
imposing  the  death  penalty,  even  in  situations  where  the 
defendant  has  not  personally  and  directly  engaged  in  the  killing 
of  another  human  being. 

That  Congress  should  use  this  power  to  respond  to  the  drug 
crisis  is  clear.  Not  since  the  dawn  of  the  nuclear  age  have  we 
faced  a  threat  more  pernicious,  more  dangerous  to  the  security 
and  welfare  of  the  Nation  than  the  current  crisis  involving  the 
large-scale  importation  and  sale  of  narcotics.  The  importation 
of  drugs  into  this  country  by  large-scale  distribution 
organizations  violates  the  sovereignty  of  our  borders  and  affects 
our  foreign  relations  with  our  neighbors  in  Central  and  South 
America.  At  home,  drug  use  destroys  lives  through  dependency, 
overdoses,  violent  crime  associated  with  drug  use,  and  the 
facilitation  of  the  spread  of  diseases  like  AIDS.  The  scope  of 
the  public  harm  caused  by  those  who  introduce  large  quantities  of 
drugs  into  our  society  is  staggering.  Over  one-third  of  all 
violent  felonies  in  this  country  are  committed  by  persons  under 
the  influence  of  drugs.  U.S.  Department  of  Justice,  Bureau  of 
Justice  Statistics,  Sourcebook  of  Criminal  Justice  Statistics  — 
1988  624  (1989).  In  New  York  City,  in  1988,  90  percent  of  all 


-  9 


330 


Male  arrestees  tested  positive  for  drug  use*  U.  S*  Department  of 
Justice,  Bureau  of  Justice  Assistance,  1988  Report  on  Drug 
Control  2  (1989) .  A  recent  study  of  the  criminal  activity  of  573 
narcotics  users  conducted  in  Hiaai  graphically  illustrates  the 
connection  between  drugs  and  violent  crime.  In  a  twelve  month 
period  these  573  drug  users  were  responsible  for  6,000  robberies 
and  assaults,  6,700  burglaries,  nearly  900  vehicle  thefts,  and 
more  than  26,000  prostitution  offenses.  Id.  at  18.  In  1983,  it 
was  estimated  that  the  cost  of  drug  use  to  American  society  in 
terms  of  lost  productivity,  crime,  and  health  care  services  was 
almost  sixty  billion  dollars.  U.S.  Department  of  Justice,  Report 
to  the  Nation  on  Crime  and  Justice  114  (2d  ed.  1988).  Indeed, 
the  Supreme  Court  itself  has  recognized  in  the  context  of  drug 
testing  that  the  importation,  sale,  and  use  of  illegal  drugs  is 
*one  of  the  greatest  problems  affecting  the  health  and  welfare  of 
our  population.*  National  Treasury  Employees  Union  v.  von  Rabb. 
109  S.  Ct.  1384,  1392  (1989). 

Recent  federal  court  decisions  have  recognized  that  the  harm 
to  society  caused  by  the  distribution  of  illicit  drugs  may  be  at 
least  as  serious  as  that  involved  in  the  case  of  the  killing  of 
an  individual  human  being.  In  Terrebonne  v.  Sutler.  848  F.2d  500 
(5th  Cir.  1988),  cert,  denied.  109  S.  Ct,  1140  (1989),  the  Court 
of  Appeals  for  the  Fifth  Circuit  rejected  the  argument  that  the 
Eighth  Amendment's  proportionality  requirement  prohibited  a 
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sentence  of  life  inprlsonaent  without  parole  for  the  sale  of  a 
small  amount  of  heroin.  Judge  Gee  wrote  for  the  en  banc  court: 

Except  in  rare  cases,  the  murderer's  red  hand  falls  on 
one  victim  only,  however  grim  the  blow;  but  the  foul 
hand  of  the  drug  dealer  blights  life  after  life  and, 
like  the  vampire  of  fable,  creates  others  in  its 
owner's  evil  image  --  others  who  create  others  still, 
across  our  land  and  down  our  generations,  sparing  not 
even  the  unborn. 

Id.  at  504. 

Similarly,  in  Young  v.  Miller.  883  F.2d  1276  (6th  Cir, 

1989),  the  Court  of  Appeals  for  the  Sixth  Circuit  upheld  a 
sentence  of  life  imprisonment  without  parole  for  possession  with 
intent  to  sell  1300  grams  of  heroin.  In  finding  that  the 
sentence  was  not  disproportionate  under  the  Eighth  Amendment,  the 
Court  noted  that  the  crime  of  large->scale  distribution  of  drugs 
^is  one  of  the  gravest  that  a  person  can  commit  today,  ^  and  that 
*{t]he  ripple  effect  on  society  of  such  a  large  quantity  of 
heroin  is  staggering  to  contemplate."  Id.  at  1283.  Given  the 
widespread  harms  wreaked  by  those  at  the  top  of  the  very  largest 
of  drug  distribution  operations,  the  Department  believes  that 
Congress  would  be  within  its  constitutional  powers  in  determining 
that  this  class  of  individuals,  narrowly  and  appropriately 
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defined,  presents  the  same  danger  to  the  health  and  welfare  of 
the  Nation  as  those  who  engage  in  treason  or  espionage.  As  a 
conseejuence,  imposition  of  the  death  penalty  in  these  cases  would 
not  be  disproportionate  under  the  Eighth  Amendment. 

Congress  has  significantly  more  latitude  than  any  individual 
State  in  determining  the  necessary  punishment  for  crimes  that 
affect  the  security  of  the  Nation  as  a  whole.  The  Supreme  Court 
has  repeatedly  recognized  that  '[t]he  Constitution  gives  Congress 
broad  comprehensive  powers  '[t]o  regulate  commerce  with  foreign 
Nations,'*  and  that  *[h] istorically  such  broad  powers  have  been 
necessary  to  prevent  smuggling  and  to  prevent  prohibited  articles 
from  entry.*  gtafcflg.  v.  hgntQY.a.  <Ag  473  U.S. 

531,  537-38  (1985)  (quoting  United  States  v.  Rarasev.  431  U.S. 

606,  618-19  (1977)).  Thus,  in  reviewing  Congress'  determination 
that  past  measures  have  been  ineffectual  and  that  sterner 
penalties  are  necessary,  substantial  deference  would  be  given  to 
congressional  fact-finding.  This  is  particularly  so  in  the 
Eighth  Amendment  context.  In  determining  whether  a  particular 
state  law  penalty  is  disproportionate,  the  Supreme  Court  inq[uires 
into  the  legislation  of  the  fifty  States  to  determine  the 
•conceptions  of  decency*  shared  by  •modern  American  society  as  a 
whole.*  Stanford  v.  Kentuc)cv.  109  S.  ct.  2969,  2974-75  (1989). 
Federal  legislation,  passed  by  Congress  and  signed  by  the 
President,  represents  the  views  of  the  representatives  of  all  the 
people,  and  should  be  entitled  to  great  weight  in  making  the 
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detemination  vhethar  Asiarican  society  as  a  whole  regards  a 
particular  penalty  for  a  particular  crime  as  disproportionate. 

Some  have  suggested  that,  under  the  Eighth  Amendment,  the 
death  penalty  can  only  be  imposed  for  criminal  conduct  causing 
the  death  of  another  human  being.  While  we  believe  that  the 
Eighth  Amendment  imposes  no  such  requirement,  imposition  of  the 
death  penalty  on  the  leaders  of  large-scale  drug  distribution 
organizations  meets  even  this  standard.  In  its  recent  decision 
in  Tison  V.  Arizona.  481  U.S.  137  (1987),  the  Supreme  Court 
discussed  the  moral  culpability  necessary  to  justify  a  sentence 
of  death  in  the  felony  murder  context.  Tison  involved  the 
imposition  of  the  death  penalty  on  defendants  who  assisted  two 
inmates  in  escaping  from  an  Arizona  correctional  facility.  The 
defendants  armed  the  escapees  with  weapons  and  aided  them  in 
flagging  down  a  family  on  the  road  to  steal  their  vehicle.  The 
two  inmates  killed  the  feuaily  members  after  seizing  their  car. 
Thus,  the  actual  defendants  in  Tison  did  not  have  an  intent  to 
kill,  nor  did  they  accomplish  the  actual  killing.  The  Supreme 
Court  noted  that  *(a]  critical  facet  of  the  individualized 
determination  of  the  culpability  recjuired  in  capital  cases  is  the 
mental  state  with  which  the  defendant  commits  the  crime.*  Id.  at 
156.  The  Court  found  in  the  legislation  of  the  States  and  the 
common  law  support  for  the  proposition  that  ^reckless 
indifference  to  the  value  of  human  life  may  be  every  bit  as 
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Shocking  to  the  moral  sense  as  an  'intent  to  kill.'*  Id.  at  157. 
The  Court  stated  in  conclusion:  . 

[W]e  hold  that  the  reckless  disregard  for  human  life 
implicit  in  knowingly  engaging  in  criminal  activities 
known  to  carry  a  grave  risk  of  death  represents  a 
highly  culpable  mental  state,  a  mental  state  that  may 
be  taken  into  account  in  making  a  capital  sentencing 
judgment  .... 

Id.  at  157-58. 

In  our  view,  those  who  lead  large-scale  drug  distribution 
enterprises  "knowingly  engage  in  criminal  activities  known  to 
carry  a  grave  risk  of  death*  under  Tison  and  thus  e^chibit  a 
mental  state  which  the  Supreme  Court  has  indicated  can  support  a 
sentence  of  death.  As  the  Supreme  Court  noted  in  Tison. 

*[d]eeply  ingrained  in  our  legal  tradition  is  the  idea  that  the 
more  purposeful  is  the  criminal  conduct,  the  more  serious  is  the 
offense,  and,  therefore,  the  more  severely  it  ought  to  be 
punished.*  Id.  at  156.  In  the  case  of  so-called  drug  kingpins, 
we  deal  with  a  conscious  decision  to  introduce  into  society 
addictive  substances  whose  destructive  capacity  is  unlimited. 
Thus,  unlike  the  murderer  or  rapist  who  generally  strikes  only 
one  victim,  the  large-scale  drug  distributor  threatens  millions, 
indeed  society  at  large.  Cf .  Gregg  v.  Georgia .  428  U.S.  153, 
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202-203  (1976)  (principal  opinion)  (creating  'risk  of  death  to 
more  than  one  ^|>erson*  Is  an  aggravating  factor  which  nay  properly 
be  considered  in  capital  sentencing) .  Moreover,  the  large-scale 
drug  distributor  engages  In  this  destruction  of  human  life  solely 
for  pecuniary  gain.  This,  too,  Is  a  factor  the  Suprene  Court  has 
considered  relevant  in  adjudging  moral  blameworthiness  In  the 
capital  context.  IdU.  at  1^7*  Finally,  the  lin)c  between  the 
activities  of  large-scale  drug  enterprises  and  death  is  clear. 

In  the  four-year  period  from  1985-1988,  the  Drug  Abuse  Warning 
Network  reports  that  over  14,000  overdose  deaths  were  reported  In 
26  metropolitan  areas,  excluding  New  York  City.  Secretary 
Bennett's  1989  National  Drug  Control  strategy  report  indicates 
that  drug  use  is  now  the  single  largest  source  of  new  AIDS 
infections,  and  that  one-half  of  all  AIDS  deaths  are  drug 
related.  The  report  further  indicates  that  the  number  of  drug- 
related  emergency  hospital  admissions  Increased  by  121  percent 
between  1985  and  1988.  A  recent  survey  of  state  prisoners 
incarcerated  for  murder  indicated  that  over  28  percent  were  on 
drugs  when  they  killed.  U.S.  Department  of  Justice,  1988  Report 
on  Drug  Control,  at  19.  The  deadly  effect  of  drugs  even  reaches 
to  future  generations.  The  Centers  for  Disease  Control  report 
that  75  percent  of  infant  AIDS  cases  are  attributable  to  drug 
use.  Recent  newspaper  accounts  indicate  that  the  Infant 
mortality  rate  in  the  District  of  Columbia  is  three  times  the 
national  average.  Drug  use  by  pregnant  mothers  is  the  cause.  In 
our  view.  Congress  could  find  that  the  link  between  the 
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activities  of  large-scale  drug  dealers  and  the  destruction  of 
human  life  is  such  that  the  harm  they  cause,  combined  with  their 
reckless  indifference  to  the  value  of  human  life,  justifies  the 
ultimate  penalty. 

Let  me  turn  briefly  to  the  relevance  of  the  Supreme  Court's 
decision  in  Coker  v.  aeoraia.  433  U.S.  584  (1977)  (plurality 
opinion) ,  to  the  constitutionality  of  prescribing  the  death 
penalty  for  drug  kingpins.  In  Coker,  the  Supreme  Court  held  that 
the  death  penalty  was  excessive  punishment  under  the  Eighth 
Amendment  for  the  crime  of  the  rape  of  an  adult  woman.  The 
plurality  opinion  in  Coker  relied  heavily  on  the  fact  that 
Georgia  alone  among  the  fifty  States  allowed  imposition  of  the 
death  penalty  for  rape,  and  that  juries  in  Georgia  itself  seldom 
returned  sentences  of  death  for  rape.  The  Coker  plurality  also 
indicated  that  in  its  view,  *in  terras  of  moral  depravity  and 
injury  to  the  person  and  public,  [rape]  does  not  compare  with 
murder.*  li*.  at  598.  The  reason  given  was  that  *rape  by 
definition  does  not  include  the  death  of  or  even  the  serious 
injury  to  another  person.*  Id.  (footnote  omitted). 

Coker's  analysis  of  the  past  legislative  practice  of  the 
States  and  juries  within  the  States  has  little  relevance  to  the 
constitutionality  of  a  federal  statute  prescribing  the  death 
penalty  for  those  who  lead  large-scale  drug  enterprises.  Rape 
was  a  crime  at  the  English  common  law,  and  thus  the  Court  could 
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look  to  a  significant  history  of  legislative  choice  of  punishsent 
by  the  States.  In  contrast,  large  drug  enterprises,  particularly 
those  of  international  scope,  are  a  relatively  recent  phenomenon. 
The  situation  is  much  as  if  a  weapon  were  invented  which  reduced 
its  victims  to  a  vegetative  mental  state  but  did  not  otherwise 
affect  their  physical  well-being.  The  constitutionality  of 
imposing  the  death  penalty  for  the  use  of  such  a  weapon  could  not 
be  measured  by  oast  practices  of  the  States. 

Moreover,  the  absence  of  state  legislation  in  this  area  is 
not  necessarily  an  indication  of  public  disapproval  of  the  death 
penalty  for  the  leaders  of  large-scale  drug  distribution  rings. 

A  far  more  likely  explanation  is  that  given  the  international  and 
interstate  ramifications  of  the  activities  of.  these  massive 
enterprises,  the  States  rightfully  view  the  problem  as  beyond 
their  capacity  to  cope  with  and  as  demanding  a  comprehensive 
federal  solution. 

In  addition,  Coker  dealt  with  a  common  law  crime  perpetrated 
against  a  single  individual,  and  the  Court  focused  only  on  the 
harm  to  that  individual.  As  several  commentators  have  noted, 
Coker  did  not  purport  to  pass  on  the  proportionality  of  the  death 
penalty  in  situations  where  significant  risk  of  serious  injury  or 
death  is  posed  to  many  individuals.  See  Note,  Coker  v.  Georgia: 
gigpr<?PQrtioDat^  .and  tlie  PgnalXVLfpy  Pg^pg#  78 

Colum.  L.  Rev.  1714,  1729  (1978)  (indicating  that  aircraft 
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hijacking  and  espionage  nay  be  outside  the  Coker  franevork)-; 
AfififiCd  The, Suprene  Court.  1976  Term— Leading  Cases.  91  Harv.  L. 
Rev,  70,  128  (1977). 

Finally,  it  should  be  noted  that  even  aa  to  state 
legislation,  the  Coker  decision  does  not  purport  to  hold  that  the 
death  penalty  is  disproportionate  to  any  crine  which  does  not 
directly  result  in  the  death  of  another  human  being.  Coker 
involved  the  crine  of  rape  of  an  adult  woman,  and  the  Coker 
plurality  explicitly  left  open  the  question  whether  crimes 
comparable  to  murder  in  terms  of  'moral  depravity'  and  'injury  to 
the  person  and  public'  night  be  punished  by  death.  Coker.  433 
U.S.  at  598.  Indeed,  after  Coker  a  number  of  States  continue  to 
maintain  the  death  penalty  for  crimes  not  necessarily  involving 
the  death  of  another  human  being  where  those  crimes  involve 
either  serious  permanent  injury  to  an  individual,  or  a  serious 
threat  to  society  at  large,  e.a. .  Cal.  Penal  Code  §  37 

(West  1988)  (treason) ;  Ga.  Code  Ann.  §  17-10-30  (1982)  ('The 
death  penalty  may  be  imposed  for  the  offense^  of  aircraft 
hijacking  or  treason  in  any  case.');  Idaho  Code  S  18-4504  (1987) 
(first  degree  kidnapping);  La.  Civ.  Code  Ann.  art.  14:113  (West 
1986)  ('Whoever  commits  the  crime  of  treason  shall  be  punished  by 
death.');  Mont.  Code  Ann.  §  45-5-303  (1987)  (aggravated 
kidnapping);  idj.  S  48-18-220  (1987)  (attempted  murder  and 
aggravated  assault  while  imprisoned);  S.D.  Codified  Lavs  Ann. 

§  22-19-1  (1988)  (kidnapping  with  bodily  injury);  Utah  Code  Ann. 
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I  76-5-103. 5(2} (b)  (1987)  (aggravated  assault  while  imprisoned). 


In  SUB,  the  Adainistration  is  of  the  view  that  Congress  may 
inpose  the  death  penalty  for  non-homicldal  crimes  which  imperil 
national  security  or  threaten  the  fabric  of  our  society,  or  pose 
a  mortal  danger  to  a  large  number  of  our  people.  The  Department 
also  believes  that  under  Tison  v.  Arizona.  Congress  could  find 
that  the  link  between  large-scale  drug  organizations  and  human 
destruction  is  such  that  the  leaders  of  these  organizations 
exhibit  ^reckless  indifference  to  the  value  of  human  life,*  and 
thus  may  be  subject  to  the  death  penalty. 

As  reflected  in  the  Administration's  legislative  proposal, 
we  believe  Congress  should  use  this  power  in  order  to  deter  and 
punish  those  who  commit  these  grave  offenses  against  the  American 
people.  The  Administration's  proposal  narrowly  and  appropriately 
identifies  the  category  of  offender,  so  as  to  target  those  most 
culpable  of  wreaking  broad  societal  harm,  and  those  for  whom  the 
link  between  the  destruction  of  human  life  and  drug  kingpin 
activities  are  the  most  we  11 -documented.  In  addition,  it  seeks 
to  deter  the  use  of  violence  by  drug  organizations  against 
witnesses,  judges,  and  law  enforcement  personnel. 

Many  members  of  Congress  evidently  agree  with  the 
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Adoinistratlon  on  this  key  point.  Of  the  bills  before  the 
Subcommittee,  four  —  H.R.  3871,  H.R.  3238,  H.R.  3342,  and 
H.R.  31X9  —  call  for  some  form  of  death  penalty  for  drug 
kingpins.  H.R.  3119  would  also  provide  for  the  death  penalty  for 
analogous  offenses  such  as  espionage,  treason,  and  the  attempted 
murder  of  the  President.  The  Administration  is  eager  to  work 
with  Congress  to  craft  an  appropriate  drug  kingpin  death  penalty 
provision  that  will  withstand  constitutional  scrutiny. 


IX.  -Cgrpug  Rfef gns 

Congress  must  also  address  habeas  corpus  abuse,  if  federal 
death  penalty  provisions  are  to  be  enforced  seriously.  As  the 
Attorney  General  recently  noted  in  his  statement  before  the 
Federal  Courts  Study  Committee,  delay  in  capital  litigation  has 
now  reached  crisis  proportions.  The  average  delay  from  time  of 
conviction  and  sentence  to  time  of  execution  presently  stands  at 
six  years  and  eight  months.  See  U.S.  Department  of  Justice, 
Bureau  of  Justice  Statistics,  Capital  Punishment  1988.  at  1.  In 
1988,  only  11  death  sentences  were  actually  carried  out;  more 
death  row  inmates  died  of  natural  causes  than  had  their  sentences 
executed.  Id.  As  Justice  Powell  told  the  Senate  Judiciary 
Committee,  '[t]he  hard  fact  is  that  the  laws  of  37  States  are  not 
being  enforced  by  the  courts*  as  a  result  of  habeas  corpus 
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abuses.  Statement  of  Justice  Levis  F.  Powell,  Jr.  (Retired), 
Kovember  8,  1989,  at  4. 

The  Administration  strongly  endorses  the  proposals  for 
habeas  corpus  reform  put  forth  by  the  Ad  Hoc  Committee  of  the 
Judicial  Conference  on  Federal  Habeas  Corpus  in  Capital  Cases, 
chaired  by  Justice  Powell.  In  essence,  the  Committee's  report 
proposes  legislation  that  would  afford  States  the  option  of 
establishing  effective  systems  for  providing  indigent  capital 
defendants  with  competent  representation  in  state  collateral 
proceedings.  If  a  state  chose  to  establish  such  a  system, 
stronger  rules  of  finality  would  apply  in  subsequent  federal 
review.  Specifically,  the  defendant  would  normally  be  limited  to 
a  single  federal  habeas  corpus  petition.  Following  the 
affirmation  on  appeal  of  the  district  court's  denial  of  such  a 
petition,  and  affirmation  of  the  judgment  or  denial  of  certiorari 
by  the  Supreme  Court,  further  federal  review  would  be  barred 
except  on  grounds  that  undermine  confidence  concerning  the 
defendant's  factual  guilt  of  the  underlying  capital  offense  for 
which  the  sentence  had  been  imposed. 

A  legislative  proposal  fairly  embodying  the  Committee's 
recommendations  will  soon  be  sent  to  Congress  by  the 
Administration.  We  believe  that  the  legislation  enacting  the 
Powell  Committee's  proposals  should  be  passed  in  conjunction  with 
the  general  habeas  corpus  reform  proposal  and  federal  death 
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penalty  proposal  in  the  President's  violent  crime  bill,  H.R. 
2709.  Habeas  corpus  reform  is  as  necessary  as  adoption  of 
appropriate  death  penalty  procedures. 

III.  Reoent  Supreme  Court  Decisions  Addressing 

Capital  SflRtgnginq 

Recently,  the  Supreme  Court  issued  several  decisions  that, 
in  the  Department's  view,  can  significantly  improve  the 
uniformity  and  reliability  of  penalty  phase  proceedings  in 
capital  litigation. 

In  Blvstone  v.  Pennsylvania .  No.  88*6222  (February  28, 

1990),  and  Bovde  v.  California.  No.  88-6613  (March  5,  1990),  the 
Supreme  Court  made  it  clear  that  the  legislature  may 
significantly  channel  the  jury's  discretion  in  weighing 
aggravating  and  mitigating  factors.  Thus,  the  Court  held  that 
the  Eighth  Amendment  is  not  violated  where  a  statute  provides 
that  the  jury  must  impose  a  sentence  of  death  where  it  finds 
either  (1)  an  aggravating  circumstance  and  no  mitigating 
circumstances;  or  (2)  where  it  finds  that  the  aggravating 
circumstances  outweigh  the  mitigating  circumstances.  In  other 
words,  while  the  jury  may  consider  any  and  all  evidence  in 
mitigation,  once  the  jury  has  made  its  decision  on  the  presence 
or  absence  of  mitigating  factors,  the  legislature  may  define  the 
consequences  of  that  decision.  In  a  third  case,  Saffle  v.  Parks. 
No.  88-1264  (March  5,  1990),  the  Court  approved  a  jury 
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instruction  designed  to  insure  that  the  aenbers  of  the  jury  did 
not  base  their  decisions  on  their  ovn  personal  prejudices  or 
other  nongeraane  and  arbitrary  factors. 

The  Administration  intends  to  incorporate  the  holdings  of 
these  cases  Into  its  ovn  death  penalty  proposals,  and  we  would 
welcome  the  opportunity  to  work  with  Congress  in  this  regard. 

That  concludes  my  prepared  testimony.  I  will  be  happy  to 
answer  any  questions  that  the  Subcommittee  may  have. 
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Mr.  Hughes.  Mr.  Kreczko,  welcome.  We,  likewise,  have  your 
statement  which  will  be  made  a  part  of  the  record,  without 
objection. 

STATEMENT  OF  ALAN  J.  KRECZKO.  DEPUTY  LEGAL  ADVISER.  U.S. 

DEPARTMENT  OF  STATE 

Mr.  Kreczko.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  have 
this  opportunity  to  testify  today  concerning  the  potential  impact  of 
a  Federal  death  penalty  upon  the  availability  to  the  United  States 
of  international  extradition. 

The  extradition  question  is  prompted  by  the  fact  that  over  the 
last  several  decades  a  number  of  foreign  countries  have  eliminated 
altogether  the  death  penalty  or  have  limited  significantly  those  of¬ 
fenses  for  which  the  death  penalty  is  available.  Nine  European 
states,  for  example,  have  become  parties  to  an  international  con¬ 
vention  which  provides  that  no  one  shall  be  condemned  to  the 
death  penalty  or  executed. 

Nevertheless,  as  explained  more  fully  in  written  testimony,  we 
do  not  believe  the  passage  of  bills  which  authorize'  the  Federal 
death  penalty  would  have  a  significant  adverse  effect  on  our  ability 
to  extradite  terrorist  murderers  or  drug  traffickers  to  the  United 
States  for  prosecution.  A  number  of  our  bilateral  extradition  trea¬ 
ties  contain  a  death  penalty  provision.  This  provision  gives  the  for¬ 
eign  state  the  option  to  require  the  U.S.  Government  to  assure  that 
the  death  penalty  will  not  be  imposed  or,  if  imposed,  will  not  be 
carried  out.  In  such  cases,  whether  extradition  occurs  is  in  the 
hands  of  the  United  States;  that  is,  , whether  the  United  States  is 
willing  to  give  an  assurance  that  it  will  not  prosecute  the  fugitive 
for  an  offense  which  carries  the  death  penalty. 

Moreover,  in  some  cases  States  may  decide  not  to  exercise  this 
death  penalty  option  even  when  it  is  available  to  them.  For  exam¬ 
ple,  despite  the  existence  of  a  death  penalty  provision  in  our  extra¬ 
dition  treaty  with  Canada,  the  Canadian  Attorney  General  decided 
that  the  Government  of  Canada  would  not  seek  assurances  regard¬ 
ing  the  death  penalty  when  it  recently  extradited  an  accused  mass 
murderer  to  stand  trial  in  California. 

I  should  note,  however,  that  in  cases  in  which  the  relevant  bilat¬ 
eral  extradition  treaty  does  not  contain  any  provision  relating  to 
the  death  penalty,  the  possibility  of  capital  punishment  could  nev¬ 
ertheless  lead  a  foreign  state  to  either  request  a  death  penalty  as¬ 
surance  even  though  there  is  no  applicable  provision  or  to  articu¬ 
late  an  alternative  treaty  basis  for  denial  of  extradition,  particular¬ 
ly  when  the  case  involves  one  of  its  own  nationals. 

I  would  also  be  happy  to  answer  any  questions. 

Mr.  Hughes.  Thank  you,  Mr.  Kreczko. 

[The  prepared  statement  of  Mr.  Kreczko  follows:] 
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Prepared  Statement  of  Ai«an  J.  Krbczko,  Deputy  Legal  Adviser,  U.S. 
Department  op  State 

-1- 


Thank  you  Mr.  Chairman.  I  am  pleased  to  have  this 
opportunity  to  testify  today  concerning  the  potential  impact  of 
a  federal  death  penalty  upon'the  availability  to  the  United 
States  of  international  extradition,  in  light  of  the  fact  that 
a  number  of  our  extradition  treaty  partners  do  not  extradite  a 
fugitive  who  faces  the  death  penalty.  This  issue  is  raised  by 
H.R.  3539,  a  bill  that  enables  the  Federal  Government  to  Impose 
the  deauh  penalty  upon  terrorists  convicted  of  murdering  United 
States  nationals.  The  present  maximum  federal  penalty  for  such 
acts  is  life  imprisonment.  The  Report  of  the  Vice  President's 
Task  Force  on  Combatting  Terrorism,  which  has  served  as  the 
blue  print  for  our  counter-terrorism  policy  since  1986, 
recommended,  as  an  important  weapon  in  the  legal  battle  against 
terrorism,  the  enactment  of  federal  legislation  such  as  H.R. 
3539,  which  permits  the  death  penalty  if  a  terrorist  takes  the 
life  of  a  U.S.  national. 

Although  I  have  been  asked  to  focus  on  H.R.  3539,  I  wish  to 
stress  that  my  remarks  are  equally  applicable  to  the  other  Bills 
the  committee  is  presently  considering  --  H.R.  3871,  3342,  and 
3238  —  which  would  permit  imposition  of  the  death  penalty  for 
certain  federal  drug-trafficking  offenses. 

As  the  Committee  may  be  aware,  over  the  last  several 
decades,  a  number  of  countries  have  eliminated  altogether  the 
death  penalty  or  have  limited  significantly  those  offenses  for 
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which  the  death  penalty  is  available.  An  area  in  which  this 
trend  has  been  most  evident  is  Europe.  For  example,  those 
European  States  comprising  the  Council  of  Europe  concluded  in 
1953  the  European  Convention  for  the  Protection  of  Human  Rights 
and  Fundamental  Freedoms,  which  recognized  the  legitimacy  of 
the  death  penalty  under  international  law,  in  particular. 
Article  2  of  the  Convention  States: 

No  one  shall  be  deprived  of  his  life  intentionally  save  in 
the  execution  of  a  sentence  of  a  court  following  his 
conviction  of  a  crime  for  which  this  penalty  is  provided  by 
law. 

However,  on  March  1,  1985,  the  Council  of  Europe  adopted 
Protocol  VI  to  the  Convention,  which  provides: 

"The  death  penalty  shall  be  abolished.  No  one  shall  be 
condemned  to  such  penalty  or  executed." 

Nine  European  States  Austria,  Denmark,  France,  Iceland, 
Luxembourg,  Netherlands,  Portugal,  Spain,  and  Sweden  —  have 
become  Parties  to  this  Protocol.  Those  States,  as  well  as 
others  whose  constitutions,  laws  or  practices  eliminate  or 
limit  the  use  of  the  death  penalty,  can  be  expected  to  seek 
conditions  or  assurances  related  to  the  death  penalty  when 
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considering  extradition  to  a  State  that  makes  a  broader  use  of 
the  death  penalty. 

This  is  reflected  in  "death  penalty  provisions,"  which  are 
present  in  our  modern  extradition  treaties.  Of  the  25 
bilateral  extradition  treaties  that  the  United  States  has 
concluded  since  1960,  23  contain  a  death  penalty  provision 
along  the  following  lines: 

"Extradition  may  be  refused  unless  the  requesting  Party 
furnishes  such  assurances  as  the  requested  Party  considers 
sufficient  that  the  death  penalty  shall  not  be  imposed,  or, 
if  imposed,  shall  not  be  executed. "/I 

One  of  those  23  treaties,  moreover,  the  1972  US-UK  extradition 
treaty,  applies  to  10  U.K.  dependencies  and  9  newly  independent 
states . /2  The  remaining  seventy  or  so  bilateral  extradition 
treaties  do  not  contain  any  provisions  explicitly  relating  to 
imposition  of  the  death  penalty. 

In  our  view,  a  federal  death  penalty  for  terrorist 
murderers  of  U.S.  nationals  would  not  substantially  impair  the 
ability  of  the  United  States  to  obtain  the  extradition  of 
terrorists  from  abroad.  In  cases  in  which  the  relevant 
bilateral  extradition  treaty  contains  a  death  penalty 
provision,  it  would  give  the  foreign  State  the  option  to 
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require  the  U.S.  Government  to  assure  that  the  death  penalty 
would  not  be  imposed  or,  if  imposed,  would  not  be  carried  out. 
In  such  cases,  whether  extradition  occurred  would  be  in  the 
hands  of  the  United  States;  i.e.,  whether  the  United  States  was 
willing  to  prosecute  the  fugitive  knowing  that  it  would  not  be 
possible  to  subject  him  to  the  death  penalty.  In  contrast  to 
state  prosecutions,  in  federal  capital  cases,  the  Executive 
Branch  could  provide  such  assurances. 

Moreover,  in  some  cases  countries  may  decide  not  to 
exercise  this  option  even  when  it  is  available.  For  example, 
despite  the  existence  of  a  death  penalty  provision  in  our 
extradition  treaty  with  Canada,  the  Canadian  Attorney  General 
decided  that  the  Government  of  Canada  would  not  seek  assurances 
regarding  the  death  penalty  when  it  recently  extradited  accused 
mass  murderer  Charles  Ng  to  stand  trial  in  California. 

In  the  majority  of  cases,  our  bilateral  extradition 
treaties  do  not  contain  any  provision  relating  to  the  death 
penalty.  In  such  cases,  a  foreign  country  would  not  lawfully 
be  entitled  to  decline  extradition  because  the  offense  is  a 
capital  one.  Nevertheless,  we  can  not  rule  out  that  the 
possibility  of  capital  punishment  could  lead  a  foreign  state  to 
either  request  a  death  penalty  assurance  or  to  articulate  an 
alternative  treaty  basis  for  denial  of  extradition, 
particularly  when  the  case  involves  one  of  its  own  nationals. 
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In  conclusion,  we  do  not  believe  the  passage  of  the  federal 
death  penalty  bills  would  have  a  significant  adversel  effect  on 
our  ability  to  extradite  terrorist  murderers  or  drug 
traffickers  to  the  United  States  for  prosecution. 
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/I  Countries  whose  extradition  treaties  with  the  United  States 
contain  the  death  penalty  provision  include:  Argentina  <1972), 
Australia  <1974),  Brazil  <1961),  Canada  <1971),  Columbia 
<1979),  Costa  Rica  <1982,  not  in  force),  Denmark  <1972), 

Finland  <1976),  Federal  Republic  of  Germany  <1978),  Ireland 
<1983),  Israel  <1963),  Italy  <1983),  Mexico  <1980),  The 
Netherlands  <1980),  New  Zealand  (1970),  Norway  <1977),  Paraguay 
<1973),  The  Philippines  (1981,  not  in.  force),  Spain  (1970), 
Sweden  (1983),  Thailand  <1983,  not  in  force).  United  Kingdom 
(1972),  and  Uraguay  (1973). 

/2  The  1972  US-UK  Treaty  applies  to  the  following  U.K, 
dependencies:  Bermuda,  British  Virgin  Islands,  Cayman  Islands, 
Falkland  Islands,  Gibralter,  Hong  Kong,  Montserrat,  Pitcairn, 
Henderson,  Ducie  and  Oeno  Islands,  St.  Helena,  and  the  Turks 
and  Caicos  Islands.  In  addition,  it  continues  in  force  with 
the  newly  independent  states  of  Antigua  and  Barbuda,  Belize, 
Dominica,  Kiribati,  Saint  Christopher  and  Nevis,  Saint  Lucia, 
Saint  Vincent  and  the  Grenadines,  Solomon  Islands  and  Tuvalu. 

/!_  But  afifi.  Extradition  Treaty  Between  the  United  States  and 
Finland,  Article  7(1) (c),  which  provides:  "Extradition  may  be 
refused  if  ...  in  special  circumstances,  having  particular 
regard  to  the  age,  health  or  other  personal  conditions  of  the 
person  concerned,  the  requested  State  has  reason  to  believe 
that  extradition  will  be  incompatible  with  humanitarian 
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Mr.  Hughes.  Mr.  Dennis,  what  is  the  overall  policy  or  philosophy 
of  the  Justice  Department  relative  to  the  appropriateness  of  the 
death  penalty  under  Federal  law? 

Mr.  Dennis.  Well,  I  think  our  benchmark  and  our  first  priority 
was  to  look  at  those  statutes  which  imposed  the  death  penalty 
prior  to  Furman,  and  to  put  on  our  legislative,  highest  part  of  our 
legislative  agenda  enacting  the  procedures  necessary  to  make  those 
death  penalty  provisions  effective  again.  So  that  was  I  think 
number  one,  and  H.R.  2709  certainly  does  that. 

The  second  issue  was  a  question  of  whether  there  are  additional 
offenses  given  the  fact  that  it  has  been  almost  18  years  since  the 
Furman  case  that  require  evaluation  insofar  as  the  death  penalty 
is  concerned,  and  in  that  area  there  were  a  number  of  offenses, 
which  are  new  offenses,  which  carry  the  death  penalty,  among 
those  being  the  killing  of  a  Federal  prison  guard  by  one  who  is 
under  a  life  imprisonment  sentence.  Of  course,  the  1988  drug  bill 
imposed  the  death  penalty  or  enacted  a  death  penalty  provision 
with  regard  to  those  who  commit  murder  in  the  course  of  drug 
dealing,  those  who  are  major  drug  traffickers,  or  those  who  kill  a 
law  enforcement  officer  in  the  course  of  drug  trafficking. 

And,  finally,  in  this  third  area  in  which  there  is  no  legislation 
currently  in  the  Congress,  but  was  referred  to  by  Mr.  Barr,  is  the 
question  of  the  extent  to  which  drug  trafficking  itself  can  be  a 
basis  for  the  death  penalty.  I  think  that  Senator  Specter  testified 
earlier  this  morning  that  there  have  been  a  number  of  bills  which 
would  impose  the  death  penalty,  if  enacted  into  law,  for  drug  traf¬ 
ficking  where  in  fact  there  is  no  murder  in  the  sense  of  a  direct 
killing  or  even  death  proven  insofar  as  a  specific  death  associated 
with  the  drug  trafficking.  That  issue  has  been  evaluated  and,  based 
upon  the  analysis  of  and  comparison  with  cases  involving  substan¬ 
tial  national  interest  and  national  security,  we  feel  that  if  the  drug 
trafficking  is  extensive  enough  and  with  the  proper  findings  for 
which  there  is  a  factual  basis,  and  based  upon  the  tremendous  drug 
problem  that  we  have  seen  increasing  over  the  years  that  there  is  a 
basis  for  imposing  the  death  penalty  for  drug  kingpins  and  that  it 
would  be  constitutional. 

And  the  President  has  made  it  very  clear  that  if  it  does  not  run 
afoul  of  the  Constitution  that  this  is  the  direction  in  which  we 
should  be  going.  So  that  is  definitely  our  policy. 

Mr.  Hughes.  Mr.  Dennis,  if  the  death  penalty  for  drug  cases  is  so 
critical,  why  isn't  it  included  in  H.R,  2709? 

Mr.  Dennis.  I  think  at  the  time  that  H.R.  2709  was  being  pulled 
together,  as  I  said,  our  first  priority  was  to  resurrect  the  death  pen¬ 
alty  in  those  statutes  that  it  had  previously  been  appropriate,  or 
legislated.  And  there  was  an  issue,  I  think,  in  terms  of  how  far  the 
Coker  case  went  and  whether  it  stood  for  the  proposition  that 
unless  there  was  a  death  resulting  from  the  act  a  death  penalty 
provision  would  be  constitutional  in  that  context 

Mr.  Hughes.  You  have  led  me  to  where  I  want  to  be.  Is  Coker 
still  good  law? 

Mr.  DeWine.  Well,  actually  Mr.  Barr  is  more  of  an  expert  in  the 
constitutional  issues  than  I  am. 

Mr.  Hughes.  Mr.  Barr,  is  Coker  still  good  law?  Has  Coker  been 
overruled? 
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Mr.  Barr.  Coker  has  not  been  overruled. 

Mr.  Hughes.  Is  it  still  good  law? 

Mr.  Barr.  It  may  well  be  still  good  law.  I  would  have  to  predict 
how  the  Supreme  Court,  its  current  membership  would  vote  on 
saying  that  the  rape  of  an  adult  woman  is  not,  you  know,  substan¬ 
tial  private  injury.  But  it  hasn’t  been  overruled.  It  is  not  apposite, 
however,  to  dealing  with  such  phenomena  eis  treason,  espionage,  or 
other  activities  that  are  viewed  as  imperiling  the  general  public 
welfare  to  a  substantial  extent. 

Mr.  Hughes.  But  you  would  concede  it  is  a  case  which  raises 
some  serious  questions  as  to  whether  we  can  legislate  the  death 
penalty  for  a  crime  where  death  has  not  ensued? 

Mr.  Barr.  Actually,  I  am  fairly  confident  that  the  execution  of 
drug  kingpins  engaged  in  the  kind  of  activity  prescribed  in  our  bill 
would  be  sustained  by  the  Supreme  Court.  I  don’t  think  it  is  really 
that  close  a  question. 

Mr.  Hughes.  Mr.  Barr,  the  Supreme  Court  remanded  Tison,  did 
it  not?  Didn’t  the  Supreme  Court  remand  the  Tison  case? 

Mr.  Barr.  It  may  have  remanded  it.  I  can’t  remember. 

Mr.  Hughes.  Wasn’t  it  remanded  because  the  Court  felt  that  the 
lower  court  had  not  applied  the  proper  standard  and  expressed 
some  concern  about  the  nexus  to  the  death  that  ensued? 

Mr.  Barr.  Excuse  me? 

Mr.  Hughes.  Didn’t  the  Court  remand  it  because  of  some  concern 
that  there  was  an  insufficient  nexus  between  the  actions  of  the  de¬ 
fendants  and  the  subsequent  deaths? 

Mr.  Barr.  Well,  I  think  what  the  Court  said  in  Tison  and  made 
clear  is,  if  an  individual  acts  with  reckless  disregard  and  indiffer¬ 
ence  to  human  life,  regardless  of  whether  he  specifically  intended 
the  killings  to  occur,  that  is  a  sufficiently  culpable  state  of  mind  if 
death  results. 

Mr.  Hughes.  Was  it  remanded  for  the  court  below  to  make  that 
determination? 

Mr.  Barr.  The  factual  determination,  perhaps.  But  under  the  old 
common  law  rule,  the  felony  murder  rule,  you  didn’t  necessarily 
have  to  show  the  culpable  state  of  mind  of  the  accomplice.  If  some¬ 
one  was  killed  in  the  bank,  the  fact  that  you  were  there  or  in¬ 
volved  in  the  plan,  you  automatically  became  subject  to  the  death 
penalty.  What  the  Supreme  Court  said  in  Edmond  was,  “Sorry, 
that  is  not  enough.”  You  cannot  execute  the  getaway  driver  simply 
because  he  was  a  part  of  the  felony  plan  and  the  felony  crime  out 
of  which  a  death  resulted. 

In  Tison,  they  amplified  that  by  saying:  However,  if  the  accom¬ 
plice  is  involved  and  their  actions  do  betray  a  wanton  disregard  of 
human  life,  that  is  a  culpable  state  of  mind. 

Mr.  Hughes.  My  recollection  of  the  facts  in  that  case,  and  cor¬ 
rect  me  if  I  am  wrong — and  I  know  you  will — was  that  two  sons 
had  taken  some  weapons  to  their  father,  assisted  him  in  breaking 
out  of  prison  knowing  of  the  father’s  violent  propensities,  and  were 
present  when  his  father  brutally  murdered  the  family.  They  were 
the  circumstances  that  made  that  particular  offense  so  egregious. 

Mr.  Barr.  What  the  Court  said  there  was  that  the  acts - 

Mr.  Hughes.  Am  I  incorrect? 
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Mr.  Barr  [continuing].  The  acts  by  the  accomplice  of  setting 
loose  his  father  and  his  sidekick,  arming  them,  and  then  assisting 
them  in  waving  down  a  car  was - 

Mr.  Hughes.  Knowing  their  propensities. 

Mr.  Barr  [continuing].  Was  setting  loose  a  chain  of  circum¬ 
stances  which  show  that  they  were  acting  with  a  highly  culpable 
state  of  mind. 

Mr.  Hughes.  Let  me  give  you  another  factual  situation,  Mr. 
Barr.  I  had  indicated  to  Mr.  Burton  that  one  of  my  concerns  has 
been  the  diversion  of  licit  drugs  into  the  illicit  market.  It  is  a  major 
problem,  as  you  well  know,  in  this  country.  Reports  show  that  the 
vast  majority  of  overdoses  and  deaths  result  from  use  of  illegal  di¬ 
version  of  licit  drugs  not  from  the  consumption  or  use  of  illicit 
drugs. 

First,  would  you  extend  the  reckless  disregard  standard  to  a  phy¬ 
sician  who  has  dispensed  a  vast  quantity  of  legal  prescription  drugs 
into  the  illicit  market,  where  there  was  a  direct  connection  be¬ 
tween  a  person’s  death  and  that  physician’s  act  of  dispensing?  And 
the  second  example  is  where  no  death  ensued  but  where  such  a 
death  was  foreseeable? 

Mr.  Barr.  There  are  two,  as  you  say,  different  situations.  One  is 
a  situation  where  you  would  be  imposing  a  death  penalty  on  a  pat¬ 
tern  of  conduct  where  you  cannot  show  a  direct  link,  causal  link 
between  the  individual  and  a  specific  death.  OK?  Now,  in  that  situ¬ 
ation  what  I  am  saying  is  that  the  Court  will  look  to  the  magnitude 
of  public  injury  that  the  specific  conduct  that  Congress  is  trying  to 
police - 

Mr.  Hughes.  No.  I  asked  you  whether  you  would  extend  it.  I  am 
asking  you  whether  you  believe  that  that  could  be  constitutionally 
extended. 

Mr.  Barr.  I  am  answering  the  question. 

Mr.  Hughes.  Well. 

Mr.  Barr.  Because  we  have  been  sliding,  back  and  forth  between 
two  different  situations. 

Mr.  Hughes.  No.  Let’s  take  the  first  example.  Would  you  say 
that  it  would  be  constitutional  for  a  court  to  impose  the  death  pen¬ 
alty  on  a  physician  who  dispenses  prescription  drugs  illegally  to 
someone  who  does  not  die,  but  where  such  a  death  could  be  foresee¬ 
able  due  to  the  large  number  of  cases  involving  such  circum¬ 
stances?  Is  that  constitutional  or  not? 

Mr.  Barr.  It  depends  on  the  circumstances.  Congress  has  to 
define  the  type  of  conduct  that  it  views  as  a  basic  threat  to  the 
fabric  of  society  whether  it  be  treason,  espionage  or  massive  drug 
smuggling  and  trafficking  activity, 

Mr.  Hughes.  Let’s  assume  Congress  says  that  we  have  a  national 
security  problem.  We  have  a  diversion  problem  that  has  reached 
epidemic  proportions.  It  is  destroying  our  society.  And  we  make  a 
determination  that  a  physician  who  dispenses  prescription  drugs 
into  the  illicit  market,  whether  death  ensues  or  not,  has  committed 
a  capital  offense.  Constitutional?  Not  constitutional? 

Mr.  Barr.  Well,  I  would  have  to  look  at  the  factual  basis  for  the 
decision.  The  drugs  we  are  talking  about  are  not  prescription 
drugs.  They  are  not  drugs  that  cause  the  devastation  to  society 
based  On  individual  happenstance. 
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Mr.  Hughes.  Mr.  Barr,  we  know  that. 

Mr.  Barr.  They  are  drugs  that  cause  addiction  and  all  the  associ¬ 
ated  problems — the  social  problems  they  cause.  They  are  drugs 
that  directly  cause  death.  They  are  drugs  that  cause  and  bring 
about  the  criminal  environment  we  are  talking  about.  That  nexus 
between  the  trafficking  of  the  illegal  substances  we  are  talking 
about,  not  prescription  drugs,  and  the  social  harm  to  the  United 
States  is  clear  and  demonstrable. 

Now,  if  Congress  made  that  decision  in  this  situation,  we  believe 
it  would  be  sustained.  But  let's  take  another  example.  Suppose  all 
of  a  sudden  it  becomes  the  latest  phase  to  shoot  at  aircraft  landing 
at  airports,  and  people  at  airports  are  taking  pot  shots  at  airplanes 
with  their  .22  caliber  rifles  as  they  are  landing,  and  it  just  becomes 
sort  of  a  city  sport,  so  to  speak,  and  some  planes  go  down,  and  you 
can  never  tell  who  exactly  fired  the  shot.  Now  that  kind  of  reckless 
conduct  may  reach  such  proportions  and  become  such  a  danger  to 
our  system  and  our  transportation  system  that  Congress  might  say 
we  will  impose  the  death  penalty  on  someone  who  shoots  at  an  air¬ 
plane  whether  or  not  we  can  prove  he  caused  the  airplane  to  crash. 

It  depends  upon  the  circumstances,  and  the  Court  will  defer  a 
great  deal  to  Congress’  judgment. 

Mr.  Hughes.  And,  in  your  judgment,  that  would  pass  constitu¬ 
tional  muster,  if  that  wsis  a  national  crisis? 

Mr.  Barr.  'The  plane  one? 

Mr.  Hughes.  Yes. 

Mr.  Barr.  The  one  I  just  gave? 

Mr.  Hughes.  Yes. 

Mr.  Barr.  Oh,  yes.  No  doubt  about  it. 

Mr.  Hughes.  How  about  the  second  instance  I  gave  you? 

Mr.  Barr.  OK.  The  second  instance  is  where  death  results. 

Mr.  Hughes.  An  instance  where  a  physician  dispenses  prescrip¬ 
tion  drugs  which  are  diverted  into  the  illicit  market,  under  circum¬ 
stances  where  he  knew  or  should  have  known  that  the  drugs  would 
be  divested  and  death  results. 

Mr.  Barr.  Where  a  death  results  and  under  common  law  princi¬ 
ples  as  embellished  by  the  Supreme  Court  recently,  if  someone  en¬ 
gages  in  activity  that  shows  willful  disregard  of  human  life  and 
causes  the  death,  they  could  be  death  eligible.  And  there  are  stat¬ 
utes  on  the  Federal  books  today  that  say  that,  and  there  are  stat¬ 
utes  in  State  law  that  say  that. 

For  example,  we  have  a  statute  that  says,  if  you  destroy  Federal 
property  and  cause  a  death,  you  are  death  eligible.  There  is  no  re¬ 
quirement  that  you  intend  to  cause  the  death.  It  is  the  destruction 
of  Federal  property  which  is  presumed  to  show  a  reckless  disregard 
of  human  life.  Now,  whether  that  statute  would  now  pass  constitu¬ 
tional  muster  without  the  additional  laws  put  on  by  Tison  is  a  sep¬ 
arate  question.  Wrecking  a  train  that  causes  death,  also.  You  don't 
have  to  show  intent.  Again,  it  is  the  reckless  disregard  of  human 
life. 

Mr.  Hughes.  Let  me  take  you  to  the  next  steige,  because  time  is 
running  on.  I  am  just  trying  to  find  out  where  you  believe  the  pa¬ 
rameters  of  what  is  constitutional  and  what  is  not  constitutional 
lie. 
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Drunken  driving  is  a  major  problem  in  this  country,  causing 
many  deaths.  It  is  a  national  epidemic.  We  have  major  initiatives 
under  way  today  to  deal  with  drunken  driving.  Can  we  constitu¬ 
tionally  apply  the  same  reckless  standard  to  a  drunken  driver? 

Mr.  Barr.  Well,  the  issue  is  what  kind  of  latitude  the  legislature 
has  in  determining  who  could  be  eligible  for  the  death  penalty,  and 
again  the  general  principle,  as  the  Supreme  Court  says,  that  if  you 
engage  in  activity  that  shows  wanton  and  reckless  disregard  for 
human  life,  you  can  be  death  eligible. 

Now,  under  our  proposal,  we  are  just  talking  about  whether  that 
can  serve  as  a  predicate  for  the  imposition  of  the  death  penalty. 
Under  our  proposal,  you  have  to  show  three  elements  before  you 
can  even  look  at  the  aggravating  circumstances. 

Mr.  Hughes.  I  understand.  I  am  just  trying  to  find  out  the  pa¬ 
rameters  of  the  reckless  standard.  Would  it  be  good  policy  to 
extend  it  to  drunken  driving,  Mr.  Dennis? 

Mr.  Dennis.  I  don’t  think  it  would  be  because  I  think  the  thrust 
of  our  proposal  in  this  area  is  the  emphasis  on  the  national  securi¬ 
ty  aspects  presented. 

Mr.  Hughes.  Would  it  be  good  policy  to  apply  capital  punish¬ 
ment  to  physicians  who  dispense  pharmaceutical  products? 

Mr.  Dennis.  Yes.  I  believe  under  our  proposal,  theoretically,  a 
physician  could  be  death  eligible. 

Mr.  Hughes.  So  that  is  good  policy? 

Mr.  Dennis.  Yes.  I  think  the  question  there  is  to  what  extent  do 
you  have  to  be  involved  in  the  drug  trafficking.  Under  our  proposal 
and  our  language,  you  would  have  to  be  making  at  least  $10  mil¬ 
lion  a  year  and  the  quantities  of  drugs  would  have  to  be  so  large 
that  it  couldn’t  be  a  matter  of  being  inadvertent. 

Mr.  Hughes.  I  understand.  The  other  two  prongs  that  you  talked 
about. 

Mr.  Dennis.  Yes. 

Mr.  Hughes.  The  other  two  prongs  that  have  to  be  satisfied. 

The  gentleman  from  Florida. 

Mr.  McCollum.  Thank  you,  Mr.  Chairman. 

Mr.  Dennis,  I  want  to  make  a  couple  of  comments,  first  of  all,  in 
regard  to  your  testimony  that  I  think  will  demonstrate  that  we 
really  don’t  have  much,  not  even  the  little  disagreement  you  have 
brought  out. 

First  of  all,  technically,  it  was  not  originally  the  intent  of  this 
member  to  adopt  any  procedures  on  the  death  penalty  which  were 
different  from  the  administration’s  bill. 

Mr.  Dennis.  I  understand. 

Mr.  McCollum.  And  I  think  in  legislative  drafting  we  got  it 
mixed  up  with  Gekas’  original  stuff,  and  there  is  a  whole  history 
on  that.  But  at  any  rate,  the  work  that  has  been  done  in  the  Attor¬ 
ney  General’s  Office  to  develop  and  refine  these  standards  since 
the  original  proposals  procedurally  were  first  contemplated  down 
here  has  been  great.  It  has  been  very,  very  good,  and  I  think  that 
your  testimony  today  outlining  those  is  very  helpful  for  the  record. 
So  that  historically  we  will  understand  why,  and  I  think  we  will 
adopt  these  eventually — why  these  standards  came  into  being  and 
why  some  of  the  others  were  not  adopted.  I  think  it  is  very  excel¬ 
lent  testimony  in  that  regard. 
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Second,  with  regard  to  the  drug  kingpin  death  penalty  prop^als, 
again  you  are  still  formulating  some  of  this  technically  and  official¬ 
ly.  But  it  would  seem  to  me  that  in  all  probability  much  of  what 
you  are  submitting  would  be  embraced  by  our  members  as  good  ad¬ 
ditions,  perhaps  even  substitutes.  As  far  as  whether  it  ought  to  be 
800  kilos  or  150  kilos,  I  think  that  is  a  political  judgment  call.  I  am 
sure  Mr.  Barr  would  probably  say  that  both  were  constitutional, 
though  some  of  our  attorneys  have  looked  and  tried  to  say,  well, 
what  is  egregious.  And,  of  course,  that  is  somewhat  subjective.  Per¬ 
haps  a  Justice  sitting  on  the  Supreme  Court  might  differ  with  an¬ 
other  Justice. 

So,  I  am  not  sure  where  that  line  ought  to  be,  but  myself,  my 
own  gut  says  that  150  kilos  is  fine.  Probably  something  less  than 
that  would  be  acceptable  provided  the  nexus  were  there.  But  none¬ 
theless,  I  wanted  to  point  out  that  I  think  that  these  are  important 
changes  and  additions,  and  that  there  are  new  things  that  we 
ought  to  be  looking  at  that  were  not  contemplated  at  the  time  that 
earlier  legislation  was  created. 

Also,  Mr.  Barr,  I  am  very  pleased,  even  though  it  wasn’t  touched 
on  earlier,  that  you  discussed  the  habeas  corpus  status  in  your  tes¬ 
timony  with  us,  as  far  as  Justice  Powell’s  Commission’s  recommen¬ 
dations,  and  we  are  looking  forward  to  seeing  the  legislative  pro¬ 
posals  that  come  down  to  augment  what  the  administration  has  al¬ 
ready  sent  down  to  give  us  further  guidance  with  respect  to  trying 
to  tighten  up  the  endless  appeals  that  go  on  with  regard  to  not 
only  death  penalty  cases  but  to  lots  of  other  criminal  cases  in  this 
country.  So  I  think  you  properly  used  the  word  in  conjunction,  be¬ 
cause  I  do  think  that  that  is  needed. 

Now,  with  regard  to  some  questions — and  I’m  going  to  jump  to 
the  third  witness  for  one  of  those — Mr.  Kreczko,  you  have  indicated 
the  State  Department  essentially  does  not  have  a  problem  with  the 
extradition  issue  in  the  death  penalty  cases.  But  I  would  like  for 
you  to  elaborate  for  us  on  those  countries  that  you  noted  in  your 
last  comments,  where  you  don’t  have  a  bilateral  extradition  treaty 
and  there  might  be  more  hesitancy.  I’m  not  completely  sure  the 
degree  to  which  your  concerns  lie  there,  even  though  you  said  ear¬ 
lier  in  your  testimony  that  the  passage  of  the  Federal  death  penal¬ 
ty  bills  would  not  have  a  significant  adverse  effect.  You  used  the 
word  "significant.” 

Would  it  have  an  adverse  effect  here,  and  what  are  you  thinking 
where  there  is  no  bilateral  agreement? 

Mr.  Kreczko.  I  was  really  trying  to  address  the  situation  where 
we  have  a  bilateral  extradition  agreement,  but  there  is  no  death 
penalty  provision  in  it. 

Mr.  McCollum.  OK,  where  there’s  no  death  penalty  provision  in 
the  agreement. 

Mr.  Kreczko.  Exactly.  That  is  the  case  where,  as  a  strictly  legal 
matter,  the  foreign  state  does  not  have  the  right  to  ask  us  to  give 
them  an  assurance  that  the  death  penalty  will  not  be  imposed. 

Now,  in  fact,  even  in  those  situations,  foreign  countries  have,  on 
occasion,  asked  us  for  an  assurance  that  the  death  penalty  will  not 
be  imposed  and  we  have,  in  circumstances,  given  that  assurance. 

In  anticipation  of  this  hearing,  we  looked  back  over  the  records 
for  the  past  10  years.  There  is  no  case  where  a  foreign  country  has 
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denied  extradition  to  us  explicitly  because  of  the  death  penalty  in 
the  United  States. 

Now,  we  can’t  rule  out,  but  it  would  be  speculative  on  our  part, 
that  there  were  cases  where  they  denied  an  extradition  request  on 
some  other  basis  because  in  their  minds  they  were  concerned  about 
the  death  penalty.  But  that  would  be  speculative  on  our  part. 

Mr.  McCollum.  So  basically,  you  feel  that  overall,  on  balance, 
the  death  penalty  is  simply  not  going  to  be  a  problem  in  most  ex¬ 
tradition  cases;  is-that  a  fair  assessment  of  your  testimony? 

Mr.  Kreczko.  Yes,  sir.  It  may  be  that  a  country  will  not  extra¬ 
dite  unless  we  assure  them  that  the  death  penalty  will  not  be  im¬ 
posed,  but  the  decision  will  be  ours  on  whether  we’re  willing  to 
give  that  assurance. 

Mr.  McCollum.  And  just  putting  it  on  the  books  statutorily  as  a 
possibility  is  not  going  to  have  a  material  impact  on  your  ability  to 
give  that  assurance,  is  it? 

Mr.  Kreczko.  Correct. 

Mr.  McCollum.  Mr.  Barr,  I  just  want  to  follow  up  with  one  ques¬ 
tion  with  respect  to  some  of  the  chairman’s  line  of  reasoning  here. 
It  seems  to  me  that  we’re  getting  into  a  very  academic  question, 
and  yet  it  is  the  very  nature  of  the  question  of  constitutionality  of 
the  death  penalty  to  be  somewhat  academic. 

In  talking  about  these  cases — Tison,  Coker,  Gregg— my  assess¬ 
ment  of  these,  having  reviewed  some  of  this  and  having  just  chat¬ 
ted  with  my  counsel  up  here,  is  that  the  Tison  case  is  a  state  of 
mind  case.  While  there  are  state  of  mind  instances  in  some  of  the 
proposals  of  the  administration,  such  as  the  attempted  killing  of 
judges,  in  the  broader  context  of  the  drug  trafficker,  where  we’re 
talking  about  having  a  death  penalty  where  you  traffic  in  very 
large  quantities  of  drugs — and  you  described  the  societal  impacts — 
that  we're  really  dealing  not  with  the  kind  of  rationale  that  would 
be  involved  in  Tison  but,  rather,  with  the  rationale  in  Gregg,  and 
that  even  Coker  is  not  applicable  because  that  deals  specifically 
with  rape,  that  Gregg,  frankly,  is  a  case  that  has  much  more  of  the 
basis  for  judging  what  the  Supreme  Court  is  likely  to  do. 

I  assume,  from  looking  at  your  testimony  and  listening  to  what 
you  said  in  response  to  the  chairman,  that  generally  that  is  the 
bedrock  case  you  have  relied  on  to  make  your  assessments  and  pre¬ 
dictions  on  where  the  Court  would  go  as  to  the  constitutionality  of 
the  major  drug  trafficking  proposed  legislation. 

Is  that  correct? 

Mr.  Barr.  I  have  relied  on  the  Gregg  case  substantially,  Coker 
and  Tison. 

Mr.  McCollum.  And  the  conclusions,  regardless  of  which  ones 
you’re  looking  at,  are  that  these  would  be  constitutional  without 
question  in  your  mind  if  we  passed  the  capital  punishment 
provisions? 

Mr.  Barr.  I  am  confident  that  the  administration’s  proposal 
would  be  upheld. 

Mr.  McCollum.  That’s  the  bottom  line. 

The  last  question,  Mr.  Chairman,  I  would  like  to  ask  Mr. 
Dennis — and  I  may  be  preempting  my  colleague  from  Michigan,  I 
don’t  know.  But  I  am  concerned  about  this,  just  because  it  is  raised 
so  often.  I  think  it’s  very  significant. 
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The  NAACP  is  going  to  testify  later  today  about  their  longstand¬ 
ing  position  that  there  is  a  racial  bias  in  death  penalty  c^es.  I 
know  there  are  some  statistics  that  might  show  that. 

How  do  you  respond  to  that?  How  do  you  feel  about  our  adding 
the  death  penalty  in  these  situations?  How  do  we  respond  to  that? 

Mr.  Dennis.  Well,  I  think  we  have  responded  very  speciflcally  in 
H.R.  2709,  under  the  provisions  that  guide  the  jury’s  determination 
on  the  question  of  imposing  the  death  penalty.  The  requirements 
are  very  specific,  in  fact,  along  with  special  findings  insofar  as  miti¬ 
gating  circumstances  and  aggravating  circumstances,  to  make  sure 
that  the  jury  is  making  its  judgment  based  upon  objective  factors 
and  has  identified  those  factors. 

Mr.  McCollum.  You  heard  my  colleague  earlier  today — I  heard 
him — say  “So  what?  We  know  that’s  there,  but  a  jury  instruction 
can’t  erase  the  racial  bias  from  a  jury.’’  What  do  you  say  to  that? 

Mr.  Dennis.  Well,  first  of  all,  as  a  general  proposition — and 
again,  based  on  my  own  experiences — I  think  juries  try  to  be  con¬ 
scientious.  First  of  all,  not  everyone  is  responsible,  but  we  have 
many  procedures  with  regard  to  ensuring  the  fairness  of  the  jury, 
and  not  all  of  them  are  even  related  to  the  death  penalty. 

First,  of  course,  you  do  have  the  polling  of  the  jurors  and  the  voir 
dire  with  regard  to  their  backgrounds,  questioning  whether  or  not 
they  can  be  fair  in  even  determining  guilt  or  innocence,  opportuni¬ 
ties  for  preemptory  challenges  on  any  basis  whatsoever,  many 
times  favoring  the  defense.  ^  that  if  there’s  a  perception  that  one 
or  two  jurors  might  not  be  to  the  defendant’s  liking,  that  person 
can  be  struck  before  you  even  get  to  a  jury  panel,  and  then,  on  top 
of  that,  the  instruction  of  the  court  in  general  about  the  way  in 
which  a  jury  responsibly  discharges  its  responsibilities  in  the 
weightiness  of  its  decision,  and  then,  in  the  process  of  evaluating 
whether  the  death  penalty  should  be  imposed,  actually  a  specie! 
precaution  in  very  specific  language  as  well  as  an  affidavit  which 
each  juror  would  have  to  individually  execute  saying  that,  in  fact, 
race,  sex,  gender,  national  origin,  religion,  were  not  taken  into 
account. 

I  think  that  is  the  way,  and  I  think  the  bill  is  absolutely  on 
target  with  how  you  deal  with  the  potential  that  a  verdict  might  be 
based  upon  bias.  Remember,  it  has  to  be  unanimous.  You  know, 
one  person  might  be  biased,  but  the  chances  that  one  person  is 
going  to  be  able  to  persuade  11  others  to  his  or  her  position  based 
on  bias - 

Mr.  McC!ollum.  That’s  what  has  always  bothered - 

Mr.  Dennis.  I  think,  as  a  practical  matter  of  understanding  the 
procedures,  you  have  to  realize  that  these  procedures  should  be 
adequate  to  the  task. 

Mr.  McCollum.  You  know,  that’s  what  has  always  bothered  me 
about  the  statistics  on  this  point,  even  though  I  don’t  doubt  that 
there  has  been  racial  bias  in  sentencing  in  parts  of  the  country 
from  time  to  time.  But  overall,  with  the  unanimous  jury  require¬ 
ment,  it  seems  to  me,  in  this  day  and  age,  that  I  believe  we  have 
improved  dramatically  in  regard  to  racial  bias  in  this  country.  I 
just  have  a  hard  time  believing  there  would  be  very  many  cases  in 
this  country  ever  in  the  future  where  you  get  a  full  jury  that  would 
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be  racially  biased.  Maybe  I’m  living  in  a  fairyland,  but  I  think 
we’ve  made  those  kinds  of  improvements. 

Mr.  Dennis.  I  would  be  the  last  one  to  say  that  racial  bias  has 
been  purged  from  our  country.  I  know  that  that’s  not  true.  But  the 
safeguards  against  racial  bias  insinuating  itself  into  the  process  of 
jury  deliberations  and  selection  and  the  sentencing  phase  and  that 
sort  of  thing  I  think  are  a  function  of  the  laws  that  we  have  and 
the  faithful  execution  of  those  laws  by  the  judges,  the  prosecutors, 
the  defense  lawyers,  and  the  court  of  appeals  judges.  My  own  expe¬ 
rience  is  that,  on  the  whole,  those  procedures  work  well  out  of  the 
context  of  the  death  penalty  situation,  and  with  these  additional 
procedures,  I  think  the  safeguards  are  adequate. 

Mr.  McCollum.  Thank  you  very  much,  Mr.  Dennis. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli  [presiding].  Thank  you  very  much. 

The  gentleman  from  Michigan  is  recognized  for  5  minutes. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman. 

Gentlemen,  have  you  seen  the  General  Accounting  Office  study 
released  last  week,  entitled  “Death  Penalty  Sentencing:  Research 
Indicates  Pattern  of  Racial  Disparities?” 

Mr.  Dennis.  I  have  reviewed  a  summary  of  that  report. 

Mr.  Conyers.  Which  confirms  that  racism  affects  the  use  of  the 
death  penalty  in  the  United  States  and  concludes  that  the  race  of  a 
victim  influences  whether  or  not  the  defendant  is  sentenced  to 
death  82  percent  of  the  time;  it  goes  on  to  confirm  not  only  the 
Baida  study  in  the  McCleskey  case,  but  a  number  of  other  compara¬ 
ble  studies  that  have  gone  before  it.  So  what  we’re  finding  is  that 
the  criminal  justice  system  now  is  being  confirmed  as  being  racist 
in  impact,  if  not  by  design  or  intention. 

Doesn’t  that  have  some  bearing  on  this  new  wave  of  death  penal¬ 
ty  proposals  that  are  coming  out? 

Mr.  Dennis.  Well,  certainly  I  think  the  subcommittee  should 
take  into  account  all  information  and  studies  related  to  this  ques¬ 
tion.  With  a  study  that  has  been  published  by  GAO,  or  at  least  a 
review  of  other  studies  published  by  GAO,  I  am  sure  that  the  ques¬ 
tion  of  the  significance  of  those  findings  will  be  thoroughly 
thrashed  out.  For  my  part,  at  least,  the  procedures  are  adequate. 

Now,  whether  or  not  what  is  being  demonstrated  here,  or  what  is 
sought  to  be  proven  here,  with  regard  to  the  application  of  the 
death  penalty  and  those  figures.  I’m  not  sure.  My  sense  is — and  I’m 
not  a  statistician — is  that,  in  general,  those  that  review  the  subject 
look  at  our  prisons  and  look  at  death  row  and  they  see  black  men 
for  the  most  part  in  those  institutions  and  on  death  row.  Maybe 
you  don’t  need  to  be  a  statistician  to  observe  that. 

But,  on  the  other  hand,  I  think  the  question  of  who  is  on  death 
row,  if  it’s  being  determined  by  fair  procedures,  and  if,  in  fact,  the 
evidence  is  there  and  the  jury  has  done  its  job,  if  there  are  a  large 
number  of  black  men  on  death  row,  then  so  be  it.  I  think  that  we 
have  to - 

Mr.  Conyers.  What  do  you  mean  by  “so  be  it?” 

Mr.  Dennis.  Well,  “so  be  it”  in  the  sense  that - 

Mr.  Conyers.  “So  be  it;”  what  does  that  mean? 

Mr.  Dennis.  “So  be  it”  in  the  sense  that  if  the  cases  are  being 
decided  based  on  the  evidence,  then  the  jury  should  make  that  de- 
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termination,  not  based  upon  the  race  of  people  who  are  on  death 
row  but  based  on  that  individual  case.  I  think  that’s  the  way  jurors 
should  make  their  judgments,  one  case  at  a  time.  It  should  not  be 
based  upon  whether  or  not  there  are  too  many  black  men  who  are 
being  subjected  to  the  death  penalty  and,  therefore,  we  will  not 
impose  it  on  this  case  or  will  not  charge  it  on  that  case.  It  should 
be  one  case  at  a  time. 

Mr.  Conyers.  Well,  what  do  you  make  of  the  study,  then?  I  can’t 
agree  with  you  more,  that  there  should  be  justice  in  the  justice 
system.  But  the  study  came  to  some  conclusions  about  race  and  the 
imposition  of  the  death  sentence.  Do  you  concur  with  them  or  do 
you  think  it's  not  relevant,  or - 

Mr.  Dennis.  No,  I  didn’t  say  it  wasn’t  relevant. 

Mr.  Conyers.  Do  you  question  it? 

Mr.  Dennis.  Yes,  I  do  question  it. 

Mr.  Conyers.  You  do  question  it. 

Mr.  Dennis.  The  Bureau  of  Justice  Statistics  has  reviewed  the 
study.  There  are  certain  questions  that  are  being  raised  with 
regard  to  the  validity  of  the  studies,  the  quality  of  the  studies.  I 
believe  there  were  28  that  were  being  reviewed.  Some  were  more 
scientific  than  others.  So  I  think  the  import  or  the  GAO  report  will 
certainly  be  questioned. 

I’m  not  saying  it  shouldn’t  be  taken  into  consideration.  I  think 
that  those  who  have  reviewed  the  GAO  report  with  a  statistical 
and  scientific  background  and  a  credible  experience  in  this  area, 
their  findings  should  also  be  considered.  The  committee  and  the 
Congress  should  certainly  make  its  judgments  based  upon  the  best 
evidence  available.  But  I  think  those  findings  are  being  questioned 
as  to  whether  or  not  they  indicate  that  either  the  procedures  are 
being - 

Mr.  Conyers.  Are  you  questioning  the  General  Accounting  study, 
or  are  you  questioning  the  studies  that  they  studied? 

Mr.  Dennis.  The  GAO  report,  as  I  understood  it,  reviewed  other 
studies. 

Mr.  Conyers.  Right. 

Mr.  Dennis.  They  reviewed  a  series  of  studies  that  had  been 
conducted. 

Mr.  Conyers.  Is  that  what  you’re  challenging,  the  GAO? 

Mr.  Dennis.  What  I  said  was  that  the  studies  that  were  the  b^is 
for  the  GAO  report  had  varying  degrees  of  validity  or  persuasive¬ 
ness  based  upon  the  methodology  used  in  those  particular  studies. 

Mr.  Conyers.  Yes,  that’s  what  they  studied,  sir.  That  was  why 
they  conducted  the  study  of  these  particular  kinds  of  examinations. 

Look,  if  you  don’t  like  it,  it’s  a  free  country;  if  you  don’t  like  the 
GAO,  which  merely  reviewed  the  studies  which  were  in  dispute, 
and  came  to  this  conclusion,  you’re  free  to  say  so.  But  I  thought 
that  you  agreed  with  the  general  thrust  that  they  found  that  race 
was  a  factor  in  the  imposition  of  capital  punishment.  If  you  don’t, 
you’ll  be  the  first  person  I’ve  heard  that  has  questioned  that 
conclusion. 

Mr.  Dennis.  I  don’t  accept  that  conclusion  uncritically,  let’s  put 
it  that  way. 

Mr.  Conyers.  Well,  what  is  your  criticism?  You  know  that  blacks 
are  caught  up  in  the  criminal  justice  system. 
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Let  me  approach  it  a  different  way.  Let  me  go  back  to  my  col¬ 
league,  Mr.  Traflcant,  when  I  asked  him  the  fundamental  question 
that  gets  to  this. 

Do  you  perceive  that  there  is  a  problem  of  race  and  class  in  the 
criminal  justice  system?  In  other  words,  that  the  rich  get  off  and 
the  poor  get  clobbered,  and  minorities  get  shorter  shrift?  That’s  the 
race  and  class  problem.  You  are  familiar  with  it? 

Mr.  Dennis.  Pardon? 

Mr.  Conyers.  I  said  you  are  familiar  with  this  problem? 

Mr.  Dennis.  Yes,  I’m  familiar  with  this  problem. 

Mr.  Conyers.  Do  you  conclude  that  this  is  a  real  problem  that 
exists  in  the  criminal  justice  system? 

Mr.  Dennis.  I  think  it’s  a  problem  which  the  criminal  justice 
system  tries  to  address  through  its  procedures.  It’s  a  problem  in 
our  society  which  the  criminal  justice  system  takes  into  account. 
Again,  we’re  talking  in  generalities  here,  50  States,  plus  Federal 
procedures  as  well. 

The  procedures  that  I  spoke  to  in  addressing  Mr.  McCollum’s 
question  are  the  very  procedures  that  are  in  place  to  ensure  that 
racism  and  discrimination  and  class  concerns  do  not  insinuate 
themselves  into  the  decisionmaking  process. 

Now,  I’m  sure  that  that  does  happen  on  occasion,  but  the  crimi¬ 
nal  justice  system  has  procedures  in  order  to  determine  whether  or 
not  decisions  are  being  made  on  that  basis  and  to  correct  it. 

Mr.  Conyers.  Well,  they  have  procedures,  but  the  Supreme  Court 
just  cut  off  one  of  them  just  a  few  days  ago  in  the  habeas  corpus 
restriction,  in  which  half  of  the  death  sentences  were  being  over¬ 
turned  by  implementing  habeas  corpus.  That  is  going  to  be  very  se¬ 
riously  restricted  on  a  tight  decision. 

Let  me  ask  Mr.  Barr  this  question,  if  I  might.  I’m  worried  about 
what  the  policy  or  the  philosophy  of  expanding  the  death  penalty 
is.  Maybe  I  heard  it  when  the  chairman  asked  that  question,  but 
it’s  not  clear  to  me.  I  would  invite  you  to  restate  it,  if  you  would, 
succinctly. 

Mr.  Barr.  The  death  penalty  generally  serves  three  functions: 
deterrence,  attributive  justice,  and  incapacitation.  Now,  was  your 
question  what  is  our  philosophy  on  drug  kingpins,  or  generally 
what  is  our  philosophy? 

Mr.  Conyers.  I’ll  repeat  the  question. 

The  question  is,  what  is  the  philosophy  or  policy  behind  the  ad¬ 
ministration  in  extending  the  death  penalty  in  the  Federal  law,  the 
proposals  you’re  bringing  forward  here? 

Mr.  Barr.  On  the  drug  kingpins? 

Mr.  Conyers.  On  all  of  it,  everything. 

If  there  isn’t  one,  I  will  accept  that,  too.  I’m  not  trying  to  create 
one  out  of  whole  cloth. 

Mr.  Barr.  Prior  to  1972,  Congress  had  made  the  decision  that  the 
death  penalty  was  appropriate  in  a  range  of  circumstances,  such 
things  as  assassinating  a  President,  treason,  espionage,  those  kinds 
of  offenses,  the  most  egregious  offenses  in  the  Federal  system.  In 
1972,  the  procedures  that  were  necessary  to  carry  out  the  death 
penalty  were  called  into  question  by  the  Supreme  Court’s  decision 
in  Furman,  and  since  that  time  Congress  has  not  provided  the  pro- 
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cedures  whereby  the  laws  that  are  on  the  books  can  be  carried  into 
effect. 

Therefore,  we  have  a  situation  where  Congress  has  prescribed 
the  penalty  for  blowing  a  plane  out  of  the  sky  in  a  terrorist  act  as 
death.  That's  what  &>ngress  says  is  the  appropriate  penalty. 
Congress - 

Mr.  Conyers.  I’m  asking  you  for  the  administration’s  policy.  I’m 
fairly  familiar  with  what  Congress  has  done.  But  succinctly.  My 
time  is  runnii^  out,  sir. 

Mr.  Barr.  'Irie  Congress  has  not  provided  the  procedures  where- 
^  what’s  on  the  boolm  can  be  carriM  out.  So  as  Assistant  Attorney 
Cfeneral  Dennis  said,  one  of  our  priorities  is  to  provide  the  proce¬ 
dures  whereby  the  death  penalties  that  are  already  on  the  books 
can  be  carried  out.  In  addition  to  that,  we  have  added  some  addi¬ 
tional  ones. 

Mr.  Conyers.  What’s  the  policy  behind  it?  I  know  what  you’re 
doing.  Isn’t  there  a  reason  for  doing  this? 

Mr.  Barr.  We  believe  the  death  penalty  is  an  effective  deterrent. 
We  think  it  should  be  used  on  serious  offenses.  Moreover,  we  be¬ 
lieve  that  the  death  penalty  reflects  justice.  That  is  what  attribu¬ 
tive  justice  is  all  about.  If  the  American  people  believe,  as  we  be¬ 
lieve  they  do,  that  there  are  some  crimes  for  which  the  death  pen¬ 
alty  is  the  only  fit  penalty,  that  reflects  a  sense  of  justice  which  the 
Government  has  a  duty  to  vindicate.  That  is  what  our  social  com¬ 
pact  is  about.  "I^at’s  retributive  justice. 

Third  is  incapacitation.  There  are  some  offenses  that  we  are 
askin|;  for  the  death  penalty  for  where  we  believe  it  is  the  most 
effective  form  of  incapacitation.  One  of  those  is  the  drug  kingpin 
death  penalty. 

Mr.  Conyers.  I  can  tell  you,  sir,  I  definitely  don’t  a^ee  with 
your  interpretation  of  how  this  Government  runs.  I  think  that’s 
our  job  as  much  as  yours,  maybe  more  so. 

But  in  extending  the  cases,  we  can’t  operate  on  the  polls.  I  mean, 
there  was  a  time  when  lynching  was  generally  thought  of  as  an  ap¬ 
propriate  remedy.  There  have  been  all  kinds  of  times  when  maybe 
the  public  was  right  and  maybe  they  were  wrong.  Maybe  they  un¬ 
derstood;  maybe  they  didn’t.  So  I’m  very  disturbed  about  some  of 
your  responses  in  that  regard. 

But  in  extending - 

Mr.  Barr.  May  I  respond  to  that? 

Mr.  Conyers.  Just  a  moment. 

In  extending  it,  we  are  now  going  into  the  whole  question  of  jus¬ 
tifying  the  death  penalty  in,  among  other  things,  drug  overdose 
cases,  and  how  it’s  going  to  apply  to  people  that  may  not  have  had 
the  appropriate  intent  for  homicide.  I’m  thinking  about  the  manu¬ 
facturers  of  cigarettes,  which  the  Surgeon  General  tells  us  causes 
maybe  up  to  400,000  deaths  a  year. 

Gould  they  be  brought  in  under  this  statute  that  you  propose,  the 
bill  that  you  propose  here  today? 

Mr.  Barr.  No.  The  bill  we  propose  today  requires  a  felony.  We’re 
talking  about  a  state  of  mind,  which  the  Supreme  Court  described 
in  the  TYson  decision.  “We  hold  that  the  reckless  disregard  for 
human  life  implicit  in  knowingly  eng^ng  in  criminal  activities, 
known  to  carry  a  grave  risk  of  death,  represents  a  highly  culpable 
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mental  state,  a  mental  state  that  mav  be  taken  into  account  in 
making  a  capital  sentencing  judgment.” 

Now,  what  we’re  talking  about  is  a  substantial  drug  felony,  some 
circumstance  that  shows  that  the  actor  is  acting  with  wanton  disre¬ 
gard  for  human  life  and  a  death,  such  as,  for  example,  selling  to 
minors,  adult  doses  to  minors,  selling  adulterated  drugs.  That’s 
what  we’re  talking  about. 

Mr.  Conyers.  Well,  short  of  the  felony  conduct,  that  would  apply 
to  the  manufacturers  of  cigarettes. 

Mr.  Barr.  No,  it  doesn’t  apply  to  manufacturers  of  cigarettes. 

Mr.  Conyers.  Let  me  ask  you  this.  It  would  apply  to  doctors  that 
violate  the  law  and  prescribe  illicit  drugs  illegally. 

Mr.  Barr.  'The  third  aspect  of  our  penalty,  of  our  proposed  penal¬ 
ty,  applies  to  people  who  commit  felonies  under  the  Substance  Con¬ 
trol  Act. 

Mr.  Conyers.  So  the  answer  is  it  might  or  it  might  not? 

Mr.  Barr.  If  you’re  talking  about  a  felon  who  has  violated  that 
act,  who  does  so  under  circumstances - 

Mr.  Conyers.  No,  I’m  talking  about  a  doctor  who  is  not  a  felon. 

Mr.  Barr.  If  there’s  no  felony  involved,  then  it  doesn’t  apply. 

Mr.  Conyers.  So  there’s  no  law  against  doctors  illegally  prescrib¬ 
ing  illicit  drugs? 

Mr.  Dennis.  If  I  could  answer  that,  as  someone  who  has  dealt 
with  some  of  these  cases  of  diversion,  if  a  doctor  distributed  con¬ 
trolled  substances  outside  of  the  process  of  prescriptions - 

Mr.  Conyers.  They  write  phony  prescriptions,  which  is  not  an 
uncommon - 

Mr.  Dennis.  Then  that’s  a  distribution,  the  same  as  if  I  came  up 
on  the  corner  and  handed  you  the  drugs  and  wasn’t  a  doctor. 

Mr.  Conyers.  So  what’s  the  answer? 

Mr.  Dennis.  The  answer  to  what? 

Mr.  Conyers.  OK.  I’ll  repeat  the  question. 

Would  they  be  covered  under  the  proposed  bills  that  you  present 
to  us  today?  Would  that  be  illegal  conduct? 

Mr.  Dennis.  Yes,  if  doctors  were  involved  in  drug  transactions, 
drug  distribution,  and  they  met  the  other  criteria  with  regard  to 
the  money  amounts — which  I  think  is  $10  million,  within  1  year,  in 
their  drug  trafficking  activities — as  well  as  the  amounts  of  drugs 
that  they  were  distributing,  yes,  there  is  no  exemption  for  doctors. 
Doctors  act  legally  when  they  act  as  doctors  prescribing  controlled 
substances  for  medical  purposes.  Otherwise,  they  have  no  immuni¬ 
ty  from  criminal  prosecution  and  these  penalties  would  apply. 

Mr.  Mazzou.  The  gentleman’s  time  has  expired. 

We  thank  the  panel  very  much.  If  there  are  further  questions 
that  the  chairman  and  members  of  the  subcommittee  would 
submit,  we  will  do  so  in  writing. 

We  would  call  forth  our  next  panel  and  thank  them  for  their  pa¬ 
tience.  This  has  been  a  fairly  long  day,  but  a  very  interesting  one. 

Our  next  panel  consists  of  Mr.  Henry  Schwarzschild  from  the 
American  Civil  Liberties  Union;  Mr.  Julius  Chambers  and  Mr. 
Richard  Burr  from  the  NAACP  Legal  Defense  and  Elducation  Fund. 

Mr.  Schwarzschild  has  been  the  director  of  the  capital  punish¬ 
ment  prmect  of  the  American  Civil  Liberties  Union  since  1976.  He 
was  the  founder  and  first  executive  director,  and  remains  the  vice 
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chair  of  the  National  Coalition  To  Abolish  the  Death  Penalty. 
From  1972  to  1976,  Mr.  Schwarzschild  was  a  director  of  the  ACLU’s 
project  on  amnesty  for  Vietnam  war  resistors.  Prior  to  that  posi¬ 
tion,  he  was  a  staff  associate  of  the  Field  Foundation  and,  from 
1964  to  1970,  he  was  the  executive  director  of  the  ACLU’s  Lawyers 
Constitutional  Defense  Committee.  This  committee  was  a  civil 
rights  lawyers’  group  with  offices  in  Alabama,  Louisiana,  Mississip¬ 
pi,  and  Florida.  He  worked  closely  with  the  late  Dr.  Martin  Luther 
King,  Jr.,  and  other  leaders  of  the  civil  rights  movement. 

Our  second  panelist  is  Mr.  Julius  Chambers,  director-counsel  of 
the  National  Association  for  the  Advancement  of  Colo”ed  People 
Legal  Defense  and  Educational  Fund.  Mr.  Chambers  ha  ?  held  this 
position  since  July  1984.  He  has  had  a  distinguished  career  work¬ 
ing  principally  with  civil  rights  cases.  He  has  received  numerous 
honors  and  is  a  member  of  a  myriad  of  organizations,  such  as  the 
Order  of  the  Golden  Fleece,  Prince  Hall  Masonic  Lodge,  American 
Bar  Association,  National  Bar  Association,  North  Carolina  Associa¬ 
tion  of  Black  Lawyers,  and  the  Board  of  Directors  of  the  Children’s 
Defense  Fund,  to  name  but  a  few. 

Our  final  panelist  is  Mr.  Richard  Burr,  director  of  the  capital 
punishment  project  for  the  NAACP  Legal  Defense  and  Educational 
Fund.  Mr.  Burr  has  held  this  position  since  January  1987.  In  this 
capacity,  he  has  served  as  counsel  in  20  death  cases  in  12  States, 
and  as  counsel  in  most  death  penalty  cases  heard  by  the  U.S.  Su¬ 
preme  Court.  Mr.  Burr  has  been  a  consultant  on  more  than  100 
death  penalty  cases  nationwide  and  to  death  penalty  resource  cen¬ 
ters  in  Arizona,  Florida,  Oklahoma,  Texas,  and  Tennessee.  Prior  to 
joining  the  NAACP,  he  served  with  the  office  of  the  public  defend¬ 
er  in  West  Palm  Beach,  FL. 

Gentlemen  and  lady,  we  are  delighted  to  have  you  with  us  today. 
Perhaps  the  lady  might  identify  herself  for  the  record,  for  the 
reporter. 

Ms.  Rust-Tierney.  My  name  is  Diann  Rust-Tierney.  I  am  legisla¬ 
tive  counsel  w'ith  the  American  Civil  Liberties  Union  Washington 
office. 

Mr.  Mazzoli.  Fine.  Thank  you. 

Gentlemen  and  lady,  we  are  delighted  to  have  you  with  us  today. 
Welcome  to  the  subcommittee.  We  have  received  your  written 
statements  which,  without  objection,  will  be  made  a  part  of  the 
hearing  record.  We  will  begin  with  Mr.  Schwarzschild  and  proceed 
however  you  would  like. 

Mr.  Schwarzschild.  Mr.  Chairman,  would  you  permit  Mr. 
Chambers  and  Mr.  Burr  to  speak  first?  They  have  a  slightly  tighter 
travel  schedule  than  I  do. 

Mr.  Mazzoli.  Certainly.  I  appreciate  that.  We  will  certainly  do 
so. 

Mr.  Chambers. 

STATEMENT  OF  JULIUS  L.  CHAMBERS,  DIRECTOR-COUNSEL, 
NAACP  LEGAL  DEFENSE  AND  EDUCATIONAL  FUND,  INC. 

Mr.  Chambers.  Thank  you,  Mr.  Chairman,  and  thanks  to  Mr. 
Schwarzschild.  We  are  trying  to  get  back  to  New  York.  I  do  appre- 
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Mr.  Chairman; 


It  is  a  pleasure  to  appear  today  to  present  the 
Administration's  views  on  S.  1727,  the  Comprehensive  Campaign 
Finance  Reform  Act  of  1989.  This  Administration  believes  there 
IS  a  lot  wrong  with  the  current  system  of  campaign  finance  —  a 
system  that  funnels  special  interest  monies  into  the  campaign 
coffers  of  incumbent  office-holders  already  too  well-shielded- 
from  the  effects  of  real  campaign  competition.  The  system  is 
wrong  both  because  it  thwarts  the  goal  of  providing. voters  with 
real  choice  between  competitive  candidates  and  because  it 
promotes  undue  influence  (or  the  appearance  of  undue  influence) 
by  narrowly-focused  interest  groups  that  have  become  a  prime 
source  of  campaign  revenues. 

S.  1727,  legislation  proposed  by  the  President  and 
introduced  last  session  by  Senators  Dole  and  McConnell,  among 
others,  proposes  far-reaching  and  much  needed  reforms.  The 
Administration  proposal  directly  confronts  the  twin  evils  of  the 
current  system  —  practices  which  give  incumbents  unfair 
advantages  and  the  role  played  by  special  interest  "PACs" 
subsidized  by  corporations,  labor  unions,  and  trade  associations 
fh^  narrowly-focused  entities  aggregate  vast  sums  of  money, 

Wi^  receipts  of  about  $280  million  in  1987-1988.  This  special 
;  interest  money  is  then  funnelled  largely  to  the  campaigns  of 
I incumbent  congressmen,  all  too  frequently  by  Washington 


powerbrokers  intensively  involved  in  the  legislative  process. 
Inherent  in  this  inside-the-Beltway  financing  system  is  the 


opportunity  for  the 


pro  cmo.  undue  influence,  and  abuse, 


While  curbing  the  influence  of  special  interests,  the 
Administration  bill  enhances  the  role  of  individuals  in  the 
political  process,  strengthens  political  parties,  reduces  unfair 
advantages  with  which  incumbents  now  protect  themselves,  adds  to 
disclosure  requirements,  and  seeks  to  guard  against  the 
fundamental  unfairness  of  gerrymandering  by  setting  standards  for 
fair  redistricting  in  federal  elections.  By  taking  the  financing 
of  Congressional  elections  out  of  the  hands  of  special  interests 
and  by  eliminating  certain  inappropriate  incumbent  advantages, 
the  President's  proposal  helps  to  increase  the  level  of 
competition  in  congressional  elections  and  to  restore  public 
confidence  in  the  campaign  financing  system.  And  it  would  do  so 
without  shifting  the  cost  of  campaigns  onto  the  back  of  the 
American  taxpayer. 

The  over-arching  consideration  that  must  guide  any  reform  is 
fidelity  to  the  principles  of  the  First  Amendment.  Political 
speech  related  to  election  campaigns  is  above  all  else  what  the 
First  Amendment  is  designed  to  protect.  The  First  Amendment  s 
"'has  its  fullest  and  most  urgent  application  precisely  to  the 

'  'as  '3^'' 

conduct  of  campaigns  for  political  office.'"  Bucklev  v.  Valeb 
424  U.S.  1,  15  (1976)  f quoting  Monitor  Patriot  Co.  v.  Roy,  403^ 

U.S.  265,  272  (1971)).  The  marketplace  of  ideas  is  nowhere  so 
real  or  so  important  as  at  the  polling  place,  where  the  people 
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actually  choose  among  political  principles.  Accordingly,  we  must 
not  treat  the  First  Amendment  as  an  unwelcome  constraint  to  which 
we  give  grudging  acquiescence.  Instead!,  we  should  seek  to  adopt 
neutral  principles  that  will  foster  competition  and  give  the 
freest  possible  rein  to  political  speech  and  hence  popular 
government.  Today,  we  look  around  the  world  in  wonder  at  the 
mighty  works  of  America's  ideas:  individual  liberty  and 
unhindered  political  debate.  It  would  be  a  betrayal  of  those 
ideas,  of  the  Revolution  that  was  fought  for  them,  and  of  the  200 
years  during  which  we  have  lived  free  because  of  them,  to  abandon 
political  liberty  in  the  pursuit  of  passing  electoral  advantage. 

President  Bush  has  been  a  leader  in  championing  campaign 
financing  reform.  Almost  one  year  ago,  at  the  outset  of  his 
Administration,  the  President  submitted  ethics  legislation  to 
Congress  and  at  the  same  time  asked  for  a  comprehensive  review  of 
federal  campaign  finance  laws.  The  reforms  that  the  President 
endorsed  last  year,  embodied  in  S.  1727,  have  waited  long  enough. 
They  deserve  action. 

The  problem  of  special  interest  pac  money  becoming  a  greater 
factor  in  a  system  already  heavily  weighted  in  favor  of 
incumbents  is  obvious.  There  seems  a  clear  correlation  between 
the  increased  influence  of  PAC  contributions  and  the  decline  in 
electoral  competition  offering  voters  a  real  choice.  While  PAC 
contributions  balloon  as  a  proportion  of  campaign  funds,  election 
competitivene^ss  sinks.  The  facts  speak  for  themselves.  Although 
overall  candidate  spending  by  congressional  candidates  held 
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roughly  level  from  the  .1986  to  the  1988  elections,  PAC 
contributions  grew  by  ii%.  As  a  percentage  of  campaign  receipts, 
PAC  contributions  to  House  races  grew  from  21%  in  1978  to  37%  in 
1988.  At  the  same  time,  one  commentator  calculated  that  "[t]he 
1988  House  elections  were  the  least  competitive  since  1792." 

The  connection  between  special  interest  contributions  and 

the  evisceration  of  electoral  choice  is  not  hard  to  discern.  The 

vast  bulk  of  PAC  money  goes  to  incumbents  ~  75%  in  1988.  Less 

than  12%  goes  to  challengers.  The  strong  attraction  of  pac 

monies  to  incumbents  is  bi-partisan:  Incumbents  'of  one  of  the 

major  parties  received  almost  40%  of  their  campaign  funds. from 

PACs,  and  the  other  party's  incumbents  looked  to  pacs  to  supply 

52%  of  their  entire  funding,  m  fact,  contributions  from 

individuals  and  the  political  parties  provided  less  than  half  of 

the  money  used  in  the  most  recent  House  campaigns,  m  the 

senate,  pac  contributions  have  more  than  doubled  as  a  percentage 

Of  total  campaign  receipts  over  the  last  ten  years  from  11  to 
per  cent. 

Coupled  with  other  advantages  of  Incumbency  ~  the  oontlnuea 
ability  to  send  unsolicited  mass  mailings  at  taxpayer  expense 
the  vast  head  start  most  congressmen  have  in  name  recognitiollanj 
media  exposure,  their  sophisticated  office  staffs  and  e<3uipment 
the  war  chests  of  accumulated  funds  that  can  be  built  up  o^rfjtia 
years  to  beep  potential  opponents  from  even  thinking  about  i 
mounting  a  e:hallenge  -  on  top  of  all  this,  channeled  spec|a| 
interest  funding  has  resulted  in  a  system  that  now  re-elic4j 


House  incumbents  at  a  rate  of  98%.  In  the  1980 's,  Senate 
incumbents  had  an  85%  success  rate.  Worse,  the  great  majority  of 
congressional  races  do  not  offer  any ' real  contest:  in  only  9%  of 
House  races  last  election  did  the  winner  take  less  than  55%  of 

U 

the  vote,  while  83%  of  the  elections  were  landslides  with  the 
winner  getting  more  than  60%  of  the  vote  total. 

We  all  can  agree  that  vigorous  political  competition  — - 
holding  incumbents  to  account  for  their  performance  and  raising 
the  intensity  of  scrutiny  and  debate  —  is  a  fundamental  precept 
of  our  democratic  system.  As  Norman  Ornstein  of  the  American 
Enterprise  Institute  has  written,  the  problem  is  not  that  there 
is  too  much  spending  to  provide  political  information: 
communicating  with  the  voters  is  essential,  and  the  per-voter 
cost  for  campaigning  here  is  about  average  for  Western 
democracies.  The  problem,  rather,  is  the  concentrated  source  of 
the  money.  "Incumbents  increasingly  have  monopolized  political 
action  committee  contributions,  worsening  the  financing  problems 
of  challengers.  Add  this  to  the  other  advantages  of  incumbents 
.  .  .  and  the  obstacles  to  challengers  become  insurmountable," 
Ornstein  observes. 

As  President  Bush  has  said:.  "PACs  weaken  the  parties, 
restrain  competition,  and  deaden  the  political  debate."  The 
solution,  proposed  by  President  Bush,  is  to  lessen  the  impact  of 
special  interests  and  increase  the  role  of  individuals  and  the 
political ^parties.  "Modern  democratic  government  works  best,"  as 
the  President  noted,  "when  organized  by  strong  political 
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parties.''  Individual  participation  in  the  electoral  process  also 
ought  to  be  encouraged,  hot  excluded  by  new  limitations  that 
would  lock  in  PACs  as  the  most  significant  campaign  contributors. 


The  Administration's  PronnsaT 

S.  1727  comes  directly  to  grips  with  the  problem  of  special 
interests.  Section  2  of  the  bill  does  not  merely  tinker  with 
corporate,  union,  and  trade  association  PACs:  it  eliminates 
them.  These  special  interest  PACs  funnelled  approximately  $140 
million  into  candidates'  coffers  in  the  last  election  cycle. 
About  half  of  this  money  came  from  a  mere  100  PACs.  Consistent 
with  First  Amendment  guarantees,  S.  1727  would  still  permit 
independent,  unsubsidized  issue-oriented  PACs  unconnected  with 
corporations,  unions,  or  trade  associations.  (These  groups 
accounted  for  about  12%  of  total  PAC  money  contributed  in  1987- 
1988.)  S.  1727  would  reduce  these  PACs'  maximum  permitted  . 
contribution  from  $5000  to  $2500  per  candidate  per  election. 

This  PAC  reform  is  vital.  The  current  system  favors  s 
interest  PACs  and  therefore  channels  political  contribution 
through  institutions  organized  around  narrow  economic 
The  interposition  of  PACs  weakens  the  individual  as  a 
factor  and  divorces  Congress  from  the  citizenry,  weakening 
vital  link  between  the  sovereign  people  and  those  who 
government.  The  elimination  of  special 
PACs  would  force  candidates  to  rely  on  contributions 
political  parties  and  a  broad  range  of  individuals. 


In  addition,  S.  1727  would  address  potential  loopholes  by 
which  special  interests  can  circumvent  the  present  contribution 
limits.  Section  4  of  the  bill  addresses  the  problem  of 
"bundling,"  whereby  an  organization  or  its  officials  solicit 
contributions  from  their  employees  or  members,  "bundles"  that 
money,  and  sends  it  along  to  a  candidate  without  affecting  the 
organization's  own  contribution  limits.  The  bill  prohibits 
intermediaries  from  arranging  delivery  of  contributions  from  more 
than  two  people  who  work  for  the  same  employer  or  who  are  members 
of  the  same  labor  union  or  trade  association. 

In  addition  to  curbing  the  special  interests,  S.  1727  would, 
enhance  competition  in  elections  by  reducing  vinfair  advantages 
enjoyed  by  incumbents.  The  American  tradition  of  rotation  in 
office  so  essential  to  preserving  democracy  requires  robust 
competition  in  elections.  Here,  also,  there  is  an  urgent  need 
for  fundamental  change.  One  of  the  gravest  threats  to  a 
-functioning  democracy  is  the  danger  that  incumbents  will 
^^^^pulate  the  system  so  that  those  who  are  in  office  stay  in 
office.  Like  distortion  in  favor  of  special  interest  PACs, 
the  system  to  hold  on  to  power  weakens  democracy . 

fbree  aspects  of  the  President's  proposal  specifically  seek 
to  reduce  unfair  incumbent  advantages.  First,  one  especially 
egregious  form  of  manipulation  is  the  current  system  of  one-sided 
public  financing  of  campaigns,  through  which  incumbents  are  able 
to  use  tax  dollars  unavailable  to  their  opponents  for  essentially 
political  purposes.  in  fiscal  year  1988,  Senators  and 


Representatives  sent  out  nearly  four  times  as  much  mail  as  they 
received:  210.4  million  pieces  of  mail  at  a  cost  of  $113.4 
million-  House  rules  still  do  not  limit  spending  by  individual 
members;  Senate  rules,  while  allocating  franking  funds  by  state 
population,  nonetheless  allow  Senators  to  borrow  from  unused 
quotas  of  colleagues  not  up  for  reelection.  Section  9  of  S.  1727 
would  ban  unsolicited  mass  mailings  at  taxpayer  expense.  That 
f  the  frank  will  be  used  to  do  the  business  of  government,  not 
the  business  of  re-election. 

Second,  Section  7,  by  eliminating  campaign  rollovers,  will 
dislodge  a  particularly  pernicious  form  of  incumbent  advantage: 
the  permanent  ^^war  chest^*  that  has  the  effect  of  deterring 
potential  challengers.  In  1988,  incumbents  had  $63  million  left 
over  for  the  next  election.  Such  war  chests  function  like 
nuclear  weapons:  their  purpose  is  served  if  they  never  have  to  be 
used.  A  potential  challenger  who  sees  that  his  opponent  —  the 
incumbent  —  already  has  a  million  dollars  on  hand  may  be 
deterred  from  undertaking  the  difficult  process  of  mounting  a 
campaign.  But  if  serious  challengers  are  deterred,  the  incumbent 
need  not  spend  much  of  the  war  chest;  the  money  does  its  work 
just  by  being  there,  like  a  missile  in  its  silo.  The  practice  of 
over  campaign  funds  is  also  unfair  to  political 
contributors,  who  may  well  not  realize  that  they  are 
contributing,  not  for  this  year's  election  against  a  particular 
identified  opponent,  but  to  ensure  the  incumbent's  permanent  hdl0{ 
on  an  office  against  all  future  comers. 


Third,  SGctlon  11  of  S.  would  eliminats,  so  far  as 

possible,  political  gerrymandering  with  respect  to  congressional 
districts  —  the  drawing  of  electoral  lines  in  order  to  favor  a 
political  outcome.  Gerrymandering  is  one  of  those  things  that 
everyone  agrees  is  evil;  but  no  one  is  willing  to  correct  it. 

The  fundamental  insight  of  constitutional  government  is  that  the 
party  in  power  at  the  moment  must  not  be  able  to  change  the  rules 
to  keep  themselves  in  power.  Gerrymandering  represents  a 
weakness  in  that  system,  since  electoral  lines  are  re-drawn  by 
those  who  are  in  power.  Accordingly,  we  would  impose  the  neutral 
rule  that  boundaries  must  be  drawn  for  non-political  reasons.  In 
drafting  the  provision,  we  have  of  course  been  sensitive  to 
federalism  concerns  and  the  need  to  minimize  the  substantive  role 
of  the  courts  while  facilitating  the  prompt  resolution  of 
disputes  concerning  district  lines.  The  Administration  believes 
that  the  mandates  of  the  Voting  Rights  Act  must  be  followed  in 
this  process. 

One  particular  aspect  of  the  President's  reform  relates 
closely  to  two  guiding  principles  of  controlling  special 
interests  and  reducing  unfair  incumbent  advantages:  the 
strengthening  of  political  parties.  Section  6  increases  the 
amount  of  coordinated  expenditures  parties  may  make  on  behalf  of 
congressional  and  senatorial  campaigns.  Under  the  proposal,  a 
party  could  make  coordinate  expenditures  of  up  to  5  cents  per 
voter  instead  of  the  current  2  cents.  Broad-based  political 
parties,  as  opposed  to  narrow  economic  interests  like 
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corporations,  unions,  and  trade  associations,  aggregate  a  range 
o£  individual  concerns  and  articulate  competing  visions  of  the 
public  good,  not  merely  demands  for  fayorable  treatment.  Parties 
are  thus  a  far  more  desirable  form  of  organization  than  special 
interest  PACs.  In  addition,  state  arid  national  parties  are  an 
invaluable  support  for  challengers  who  need  an  early  base  of 
support  to  get  started  against  an  incumbent.  In  1988,  both  of 
the  two  major  parties  gave  roughly  30%  more  to  challeftgers  than 
to  incumbents.  Thus,  strengthening  the  parties  will  broaden  the 
base  of  financial  support  for  candidates  and  increase  the 
public's  ability  to  choose  between  incumbents  and  challengers. 

Finally,  let  me  deal  separately  with  three  aspects  of  the 
plan.  First,  section  4  would  codify  the  rule  of  Communications 
Workers  of  America  V.  Beck.  108  S.  Ct.  2641  (1988),  under  which 
unions  may  not  use  agency  fees,  which  they  are  authorized  by  law 
to  charge  to  non-members,  for  advancing  political  viewpoints.  I 
think  we  can  take  it  as  axiomatic  that  political  contribution 
must  be  voluntary  and  that  taking  someone's  money  and. spending  it 
to  advance  someone  else's  political  views  is  not  simply 
undemocratic,  it  is  tyrannical.  Similarly,  the  bill  would  permit 
union  members  to  "opt  out"  of  their  union's  political  activities 
by  reducing  their  dues  in  an  amount  corresponding  to  the 
political  component  of  union  expenditures. 

Second,  S.  *1727  deals  with  independent  expenditures 
political  speech  by  people  who  are  not  affiliated  with  candidate^; 
or  parties.  We  would  increase  the  current  disclosure 
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requirements  to  ensure  that  the  public  is  able  to  distinguish 
between  a  candidate's  own  message  and  the  messages  of  independent 
persons  who  support  the  candidate  but  are  not  actually  connected 
with  him.  Independent  political  speech  is  at  the  heart  of 
democracy  —  it  is  at  the  very  core  of  First  Amendment  guarantees 
—  and  the  Administration  is  fundamentally  opposed  to  any 
suggestion  that  only  candidates  and  other  ''authorized"  people  may 
speak  out  on  the  issues.  On  the  other  hand,  a  political 
candidate,  just  like  anyone  else  who  addresses  the  public,  has  a 
right  to  be  able  to  identify  his  message  as  his  oWn  and  to  make 
clear  who  speaks  for  him  and  who  does  not. 

Third,  S.  1727  enhances  enforcement  of  the  election  laws  in 
several  significant  respects.  Section  10  imposes  new  disclosure 
requirements  for  "soft  money."  it  also  directs  the  Federal 
Election  Commission  to  issue  regulations  which  would  mandate  a 
realistic  allocation  of  soft  money  between  state  and  federal 
elections.  This  corrects  a  weakness  in  the  current  system,  which 
may  be  abused  by  treating  an  unrealistic  proportion  of  these 
dollars  as  related  to  state  races. 

Other  enforcement  improvements  include  restrictions  on 
contributions  to  "leadership  PACs."  Section  3  of  S.  1727  would 
require  that  contributions  to  leadership  PACs  be  counted  as 
contributiohs  to  the  individual  candidate  who  controls  the  PAG  as 
well,  thus  eliminating  a  loophole  that  permits  double 
contributions.  Section  8  of  the  bill  also  aids  enforcement  by 
authorizing  the  Federal  Election  Commission  to  provide 


information  to  the  Attorney  General  in  connection  with  law- 
enforcement  investigations  and  trials.- 

In  sum,  the  President  urges  Congress  to  move  toward  the 
unmediated  democracy  the  Framers  envisioned,  to  eliminate  the 
institutionalised  special  interests  that  stand  between  the  people 
and  their  representatives,  and  to  eliminate  the  artificial 
barriers  that  make  it  harder  for  the  people,  when  they  choose  to 
do  so,  to  replace  their  servants  with  others  more  suitable  to  the 

popular  will . 

As  well  as  being  sound  as  matter  of  policy,  S.  1727,  in  the 
view  of  the  Department  of  Justice,  fully  comports  with  the 
requirements  of  the  Constitution.  In  particular,  the  ban  on 
political  action  committees  established  or  administered  by 
corporations  or  labor  unions  is  consistent  with  the  principles  of 
the  First  Amendment  as  interpreted  by  the  Supreme  Court.  In  a 
number. of  cases,  the  Court  has  recognized  that  restrictions  on 
campaign  expenditures  by  corporations,  labor  unions,  and  other 
such  organizations  must  be  evaluated  in  light  of  the  special 
characteristics"  of  such  entities  and.  the  "special  treatment 
historically  accorded  corporations." 

Thus,  in  FEC  V.  National  Right  to  Work  Coitmu.,  459  U.S.  197, 
209-10  (1982),  the  Court  held  that  section  3 16 's  prohibition  of 
corporate  solicitation  of  contributions  from  those  who  were  not 
members  of  the  corporation  reflected  a  permissible  "legislative 
judgment  that  the  special  characteristics  of  the  corporate 
structure  require  particularly  careful  regulation."  The  Court 
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held  that  the  prohibition  was  justified  by  the  compelling 
government  interest  in  preventing  actual  corruption  or  the 
appearance  pf  corruption,  which  might  result  if  large  financial 
contributions  drawn  from  the  substantial  aggregations  of  wealth 
made  possible  by  the  corporate  form  of  organization  were  used  to 
create  political  debts  from  legislators.  Id.  at  207-08.  The 
Court  concluded  that  section  316  was  sufficiently  narrowly 
tailored  to  support  these  interests  in  light  of  the  "considerable 
deference"  accorded  to  the  "careful  legislative  adjustment"  of 
the  federal  election  laws,  over  a  substantial  period  pf  time,  "to 
account  for  the  particular  legal  and  economic  attributes  of 
corporations  and  labor  organizations."  Id.  at  209. 

In  subsequent  cases,  the  Court  has  reiterated  that  "[d]irect 
corporate  spending  on  political  activity  raises  the  prospect  that 
resources  amassed  in  the  economic  marketplace  may  be  used  to 
provide  an  unfair  advantage  in  the  political  marketplace"  and 
that  Congress  has  a  legitimate  interest. in  avoiding  "the 
corrosive  influence  of  concentrated  corporate  wealth."  FEC  v. 
Massachusetts  citizens  for  Life.  Inc. .  479  U.S.  238,  257  (1986) . 
Furthermore,  although  the  Court  has  struck  down  a  state  statute 
prohibiting  a  corporation  from  making  expenditures  to  influence 
or  affect  the  vote  in  a  referendum  election,  see  First  Nat^l  Bank 
V.  Bellotti .  435  U.S.  765  (1978),  the  Court  went  out  of  its  way 
to  point  out  that  this  did  not  imply  that  corporations  had  a 
First  Amendmetjt  right  to  make  expenditures  in  the  "quite 
different  context"  of  "a  political  campaign  for  election  to 
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public  office."  Id.  at  788  n.26.  The  Court  left  it  open  to 
Congress  to  "demonstrate  the  existence  of  a  danger  of  real  or 
apparent  corruption  in  independent  expenditures  by  corporations 
to  influence  candidate  elections."  Id. 

In  our  view,  Congress  would  be  justified  in  concluding  that 
further  restrictions  on  the  campaign-related  activities  of 
corporations  and  labor  organizations  are  necessary  to  avoid  the 
danger  of  real  or  apparent  corruption.  Corporate  and  labor  PACs 
pay  their  expenses  from  corporate  and  union  treasuries  and  thus 
benefit  considerably  from  their  association  with  "'substantial 
aggregations  of  wealth  amassed  by  the  special  advantages  which  go 
with  the  corporate  form  of  organization.'"  Massachusetts  , 
Citizens  for  Life.  479  U.S.  at  257  (quoting  National  Right  to 
Work  Comm. .  459  U.S.  at  207) .  The  large  expenditures  that  these 
PACs  have  made,  especially  on  behalf  of  incumbents,  create  the 
public  perception  of  "political  debts  from  legislators  who  are 
aided  by  the  contributions."  National  Right  to  Work  Comm. .  459 
U.S.  at  207.  We  believe  that  Congress  may  justifiably  conclude 
that  a  ban  on  such  PACs  is  necessary  to  eliminate  this  appearance 
of  corruption.  We  also  believe  that,  in  light  of  the  Congress'" 
"careful  legislative  adjustment  of  the  federal  electoral  laws, 
a  'cautious  advance,  step  by  step,'"  such  a  congressional 
judgment  concerning  corporate  activity  would  be  entitled  .to 


"considerable  deference."  Id.  at  209  (quoting  NLRB  v.  JonSs  & 


The  provisions  in  the  Adroinistration's  proposal  that  concern 
contribution  limitations  are  also  fully  constitutional.  The 
decreased  spending  limits  on  PACs  contained  in  section  2(b)  of 
the  bill  simply  tighten  to  a  permissible  degree  restrictions  that 
have  already  been  upheld  by  the  Supreme  Court.  See  Buckley  v. 
Valeo.  424  U.S.  1,  35-36  (1976).  Section  3(a)  also  tightens 
contribution  limits  by  counting,  for  purposes  of  these  limits, 
all  contributions  made  to  political  committees  '^established  or 
financed  or  maintained  or  controlled  by  any  candidate."  This 
provision,  which  closes  a  major  loophole  in  the  existing  law, 
prevents  contributors  from  circumventing  the  candidate 
contribution  limits  by  giving  a  second  round  of  contributions  to 
candidate-controlled  committees. 

Defects  of  Other  Proposals 

I  would  now  like  to  address  the  kind  of  alternative  campaign 
financing  proposals  that  seem  to  be  taking  shape.  The  key 
feature  of  these  proposals  is  a  scheme  of  coercively-imposed 
spending  limits,  coupled  in  some  cases  with  partial  "public 
financing"  of  campaigns. 

As  a  matter  of  policy,  the  Administration  believes  these 
kinds  of  proposals  would  take  us  in  exactly  the  wrong  direction. 
They  do  not  address  the  central  problem  of  special  interest  PAC 
money;  they  perpetuate  it.  Their  reliance  on  PAC  money  and 
taxpayers'  dgllars  would  weaken  the  role  of  individual 
contributors.  Their  coercively-enforced  expenditure  limitations 
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would  creaite  an  even  greater  bias  in  favor  of  the  incuinbent. 
Although  these  proposals  involve  a  complex  financing  scheme 
weaving  together  PAC  money,  tax  dollar^,  and  individual 
contributions,  the  net  result  would  be  to  entrench  incumbents 
even  further. 

The  centerpiece  of  such  plans  would  be  a  mechanism  to  coerce 
candidates  into  accepting  public  money  and  the  expenditure  limits 
that  would  come  with  it.  Under  this  system  of  enforced  parity, 
if  a  challenger  dares  to  raise  or  spend  $1  over  the  limit,  the 
Treasury  sluice-gates  would  open  up  and  taxpayers'  dollars  would 
pour  out  into  the  hands  of  the  incumbent,  mounting  into  the 
millions  for  a  single  State.  If  the  challenger  presses  on  and 
raises  one-third  over  the  limit,  massive  amounts  of  additional 
money  would  flow  to  the  incumbent.  And  let's  not  play  games 
about  this;  the  effect,  if  not  the  purpose,  of  this  "massive 
retaliation"  with  taxpayers'  money  would  be  to  coerce  challengers 
to  limit  the  scope  of  their  challenge. 

The  system  of  enforced  parity  as  envisioned  by  some  would 
extend  beyond  the  actual  participants  in  the  campaign.  If  an 
independent  person  or  group  of  people  --  wholly  unconnected  with 
the  challenger's  campaign  —  decided  to  spend  to  advocate  the 
election  of  the  challenger  or  the  defeat  of  the  incumbent,  yet 
more  public  funds  would  come  to  the  incumbent.  There  can  be  ho 
question  about  the  nature  of  this  scheme;  it  is  a  coerced  limit|: 
on  the  total  volume  of  political  speech  in  a  campaign,  whether 
that  speech  be  by  candidates  or  simply  by  citizens  who  want  to  ||i 


speak  out,  coupled  with  a  guarantee  that  the  incumbent  would  have 
enough  money  *—  taxpayers '  money  —  to  offset  — -  indeed  overwhelm 
—  what  his  critics  spend. 

Such  a  restriction  on  pglitical  speech  exacerbates  the 

advantages  of  incumbency,  because  spending  limits  favor 

incumbents.  Incumbents  have  a  built-in  advantage  at  the  start  of 

a  campaign,  including  name  recognition,  media  exposure,  and 

sophisticated  office  staffs  and  equipment.  As  the  Supreme  Court 

noted  in  Buckley  v.  Valeo .  424  U.S.  at  56-57; 

the  equalization  of  permissible  campaign  expenditures 
might  serve  not  to  equalize  the  opportunities  of  all 
candidates,  but  to  handicap  a  candidate  who  lacked 
substantial  name  recognition  or  exposure  of  his  views 
before  the  start  of  the  campaign.  ,  . 

In  Norman  Ornstein's  colorful  analogy  to  the  100-yard  dash, 

" [c]urrently,  most  incumbents  start  out  on  the  50-yard  line,  with 

their  challengers  back  in  the  starting  blocks.  Capping  campaign 

expenditures  is  like  shortening  the  race  to  80  yards  —  but 

leaving  the  candidates  where  they  were  to  start  with."  For  this 

reason,  expenditure  limits  that  are  nominally  equal  are  unequal  ; 

in  effect. 

The  fundamental  error  with  all  proposals  that  we  need  to 
limit  campaign  spending  is  that  they  fail  to  understand  the  true 
problem  with  our  system  of  campaign  finance.  Our  problem  is  not 
with  the  amount  of  spending.  The  money  spent  per  voter  in 
American  federal  elections  is  roughly  equal  to  that  spent  in 
other  Wes  tern*' democracies.  Moreover,  there  is  nothing  wrong  with 
political  speech,  so  that  we  should  want  to  restrict  it.  Rather, 
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our  problems  come,  not  from  the  amount  of  campaign  spending,  but 
from  its  source,  in  particular,  special  interest  money  funnelled 
through  PACs.  Our  system  as  it  now  works  channels  the  people's 
political  spending  through  .intermediaries  that  are  tied  to  narrow 
economic  interests.  That's  the  problem. 

Proposals  to  restrict  the  total  quantity  of  political  speech 
do  nothing  to  address  that  underlying  flaw.  Under  such 
proposals,  when  a  candidate  accepts  expenditure  limits  (which  as 
a  practical  matter  he  must)  he  can  still  seek  funds  from  sources 
other  than  private  persons  and  parties.  Indeed,  under  these 
approaches,  a  candidate  can  receive  a  substantial  portion  of  his 
funds  —  in  some  bills  up  to  30%  —  from  special  interest  PACs. 
Because  the  vast  bulk  of  special  interest  PAC  money  goes  to 
incumbents,  this  perpetuation  of  the  PAC  system  continues  to 

confer  substantial  advantages  on  incumbents,  as  would  the  limits 
themselves • 

The  use  of  special  Interest  PAC  money,  particularly  when 
combined  with  tax-supported  seed  money  and  tax-supported  matching 
funds,  also  would  devalue  the  importance  of  individual 
contributions,  because  those  contributions  end  up  as  a  limited 
slice  of  the  total  that  may  be  spent.  The  underlying  premise 
seems  to  be  that  it  is  better  for  campaign  money  to  come  from  ‘ 

institutions  like  government  and  PACs  than  voluntarily  from 
individuals,  that  it  is  somehow  corrupting  for  politicians  to  ask 
people  to  involve  themselves  by  contributing  to  campaigns 


This  premise  is  exactly  wrong.  The  need  to  raise  funds  from 
a  broad  base  of  individuals  puts  the  candidate  in  touch  with  his 
true  constituency  —  the  people,  not  the  PACs  —  and  thus 
democratizes  the  process  of  campaign  finance.  A  politician  has  a 
strong  incentive  to  put  his  views  before  the  people  when  he  needs 
to  persuade  them  to  support  his  campaign  with  their  own  money. 
Democracy  and  the  market  both  work  as  well  as  they  do  because  of 
competition. 

Furthermore,  these  proposals  do  very  little  to  address  the 
most  blatant  current  abuse  of  incumbency:  use  of  the  frank  for 
what  are  effectively  campaign  mailings.  Some  plans  merely  call 
for  a  6  month  hiatus  in  mass  mailings  prior  to  elections.  That 
still  gives  incumbent  Senators  5  1/2  years  during  which  they  can 
campaign  with  mass  mailings  at  public  expense. 

In  sum,  these  proposals  fortify  the  positions  of  incumbents, 
giving  them  the  new  advantage  of  enforced  parity  while  letting 
them  keep  their  current  edge.  And  they  would  do  it  in  the  worst 
way  possible  —  by  restricting  political  speech,  and  by 
emphasizing  PAG  money  while  devaluing  individual  contributions. 
This  would  be  a  long  stride  in  the  wrong  direction.  In  contrast, 
the  Administration's  proposal  is  aimed  at  cleansing  the  system 
and  restoring  competition  without  increasing  the  taxpayer's 
burden . 

Constitutional  Concerns 

The  Department  of  Justice  is  also  concerned  that  these 
alternative  campaign  finance  proposals  raise  serious 
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constitutional  difficulties.  In  particular,  the  features  of  the 
proposals  that  are  designed  to  coerce  candidates  into  accepting 
expenditure  limits  differ  substantially  from  the  existing 
voluntary  program  for  presidential  elections  as  upheld  by  the 
Supreme  Court.  Moreover,  the  proposals  are  not  justified  by  any 
constitutionally  sufficient  objective.  Overall  expenditure 
limitations  do  not  serve  to  prevent  electoral  corruption  but 
merely  to  maximize  the  advantages  of  incumbents  —  clearly  an 
inadequate  justification  for  imposing  penalties  on  free  speech. 

Among  the  most  troubling  features  of  the  expenditure 
limitation  proposals  are  provisions  that  would  give  increased 
federal  grant  money  to  participating  candidates  when  expenditures 
made  by  a  nonparticipating  opponent  exceed  certain  limits.  The 
participating  candidate  would  be  free  to  spend  this  additional 
grant  to  defray  expenditures  in  the  general  election  without 
regard  to  the  general  election  spending  limits. 

As  a  practical  matter,  these  bills  would  force 
nonparticipating  challengers  to  choose  between  observing  the 
spending  limits  applicable  to  participants  or  facing  a 
P^^^^cipating  incumbent  who  has  millions  upon  millions  in  federal 
funds  with  no  aggregate  expenditure  limitation.  The  obvious 

srid  effect  of  these  bills  would  be  to  coerce  candidates 
into  participating  in  the  public  financing  system,  even  if  they 
believed  that  they  could  raise  more  funds  through  their  own 
resources  and  contributions.  In  doing  so,  the  provisions  would 
place  unconstitutional  burdens  on  the  rights  of  individual 


candidates  to  make  campaign  expenditures  as  well  as  on  the  rights 
of  contributors . 

Direct  limitations  on  campaign  expenditures,  whether  derived 
from  a  candidate's  personal  resources,  or  from  contributions,  are 
unconstitutional  limitations  on  the  quantity  of  political 
expression.  Buckley.  424  U.S.  at  51-59.  Similarly,  direct 

limitations  on  independent  expenditures  in  support  of  or  in 
opposition  to  a  candidate  are  unconstitutional.  Id.  at  39-51. 

The  proposals  to  impose  such  restrictions  indirectly  would  place 
what  amounts  to  a  penalty  on  any  expenditures  a  nonparticipating 
candidate  makes  in  excess  of  the  limits  set  for  participating 
candidates.,  Under  some  plans,  independent  expenditures  would  be 
penalized  even  more  harshly;  every  dollar  of  such  expenditures  on 
behalf  of  a  candidate  would  lead  to  a  government  dollar  being 
given  to  that  candidate's  participating  opponent.  We  believe 
that  such  coercive  penalties  cannot  be  squared  with  the 
principles  set  down  in  the  Buckle v  decision. 

No  government  interest  exists  that  would  justify  the 
limitations  on  political  speech  that  would  inevitably  result  from, 
these  coercive  penalties.  The  "only  legitimate  and  compelling 
government  interests  thus  far  identified  for  restricting  campaign 
finances"  are  those  of  "preventing  corruption  or  the  appearance 

EEC  V.  National  Conservative  Political  Action 
ComitK.,  470  U.S.  480,  496-97  (1985).  The  Court  believed  at  the 
time  of  Buckley  in  1976  that  the  government  interest  in  avoiding 

corrupting  influence  of  large  contributions  is  served  by  the 
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[existing]  contribution  limitations  and  disclosure  provisions." 
424  U.S.  at  55.  The  Administration  believes  that  experience 
since  then  has  shown,  that  total  elimination  of  special  interest 
PACs,  along  with  increased  disclosure  requirements,  is  necessary 
to  avoid  corruption  and  the  appearance  of  corruption  and  is  thus 
constitutionally  justified.  The  same  cannot  be  said,  however, 
for  proposals  that  would  encoiarage  the  existence  of  special 
interest  PACs  but  at  ai  certain  level  ban  even  small  contributions 
from  individuals.  It  is  difficult  to  see  how  an  appearance  of 
corruption  arises  when  a  candidate  successfully  raises  a  large 
amount  of  small  contributions.  Rather  than  suggesting 
corruption,  such  fundraising  would  indicate  nothing  more  than  the 
popularity  of  the  candidate  and  his  or  her  ideas.  Furthermore, 
to  the  extent  the  candidate  uses  a  large  amount  of  his  own 
personal  resources,  there  can  be  no  appearance  of  corruption;  a 
candidate  cannot  exert  undue  influence  on  himself. 

Indeed  in  some  circumstances,  the  effect  of  these  proposals 
could  well  be  entirely  to  deny  individuals  the  opportunity  to 
contribute  to  their  favored  candidates  if  other  individuals  or 
groups  have  been  diligent  or  fortunate  enough  to  have  their 
checks  arrive  first.  These  proposals  thus  raise  the  very  real 
possibility  —  indeed  the  likelihood  —  of  a  total  ban  on 
contributions  by  some  individuals.  This  goes  far  beyond  the 

regulations  upheld  in  Bucklev.  The  Bucklev  Court  made  clear  that 

■■  * 

the  limitations  it  was  upholding  were  reasonable  and  had  only  a 
"limited  effect  upon  First  Amendment  freedoms."  424  U.S.  at  29. 
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In  rejecting  a  challenge  to  the  $1,000  individual  contribution 
limit  as  too  low,  the  Court  noted  that  "[sjuch  distinctions  in 
degree  become  significant  only  when  they  can  be  said  to  amount  to 
differences  in  kind.”  Id.  -at  30  (emphasis  added).  A  restriction 
that  can  amount  to  a  total  ban  on  contributions  by  certain 
individuals  is  surely  "differen[t]  in  kind"  from  a. dollar  limit 
of  $1,000. 

The  real  purpose  of  the  penalty  features  of  these  proposals 
would  be  to  equalize  the  resources  available  to  participating  and 
nonparticipating  candidates.  This  goal  is  wholly  illegitimate. 

As  the  Supreme  Court  has  recognized,  "[tjhere  is  nothing 
invidious,  improper,  or  unhealthy  in  permitting  [funds  derived 
from  contributions  or  a  candidate's  resources]  to  be  spent  to 
carry  the  candidate's  message  to  the  electorate."  Buckley ^  42  4 
U.S.  at  56.  Indeed,  the  very  notion  that  the  government  should 
^"ttempt.  to  limit  the  speech  of  some  persons  "in  order  to  enhance 
the  relative  voice  of  others  is  wholly  foreign  to  the  First 
Amendment.",  id,  at  48~49.  Whether  achieved  through  direct 
.ii^itations  on  speech  or  indirectly  through  'coercive  penalties, 
the  effect  is  equally  impermissible.  The  approach  of  these  bills 
is  analogous  to  a  government  attempt  to  "equalize"  editorial 
resources  by  mandating  that,  unless  a  newspaper  reduces  the 
amount  of  space  it  devotes  to  editorials,  the  government  will 
P^^ovide  large  financial  subsidies  to  a  competing  cross— town 
newspaper  that  has,  or  is  willing  to,  reduce  its  editorial  space 
to  what  the  government  believes  is  the  correct  amount.  This 
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highly  coercive  form  of  government  intervention  in  the 
xdsirketplace  of  political  ■  speech  and  ideas  is  inconsistent  with 


the  principles  of  the  First  Amendment. 

Furthermore ,  the  Court  has  noted  that  government  attempts  to 
equalize  campaign  spending  may  not  in  fact  serve  to  equalize 
electoral  opportunities.  Given  the  substantial  advantages  of 
incumbency,  any  statute  designed  to  bring  about  an  equalization 
of  campaign ' expenditures  will  handicap  challengers  '^who  lack[] 
substantial  name  recognition  or  exposure  of  [their]  views  before 
the  start  of  the  campaign."  Buckley ,  424  U.S.  at  57.  Thus,  an 
equal  expenditure  rule  serves  few  interests  other  than  that  of 
protecting  incumbents  —  which  is  plainly  an  inadequate 
justification  for  burdening  First  Amendment  rights. 

There  is  yet  another  way  in  which  the  penalty  provisions 
raise  troubling  constitutional  concerns.  In  a  number  of  cases, 
the  Supreme  Court  has  struck  down  statutes  or  regulations  that 
compel  an  individual  to  sxibsidize  opposing  viewpoints  as  the 
price  for  exercising  First  Amendment  rights.  For  example,  in 
Miami  Herald  Publishing  Co.  v.  Tornillo.  418  U.S.  241  (1974),  the 
Court  held  that  the  First  Amendment  prohibits  the  government  from 
requiring  a  newspaper  to  provide  free  space  for  a  reply  by  a 
candidate  whom  the  paper  has  criticized.  The  statute  in  that 
case  was  defended  in  part  on  the  grounds  that  it  did  not  prevent 
the  newspaper  from  publishing  whatever  it  wanted.  The  Court 
rejected  this  argument,  holding  that  the  statute  "exact[ed]  a~^  ^ 
penalty  on  the  basis  of  the  content  of  a  newspaper."  Id.  at  25i6. 


By  forcing  the  newspaper  to  subsidize  views  with  which  it 
disagreed,  the  statute  deterred  the  newspaper  from  speaking  out 
■in  the  first  place.  See  also  Abood  v.  Detroit  Bd.  of  Educ. .  431 
U.S.  209  (1977)  (holding  that  compelling  non-union  public 
employees  to  pay  union  dues  violated  their  First  Amendment  rights 
when  those  dues  were  used  to  advance  political  causes  with  which 
the  forced  contributors  disagreed) ;  Pacific  Gas  &  Electric  Co.  v. 
Public  Utilities  Common.  475  U.S.  1,  14  (1986)  (plurality 
opinion)  (vacating  a  Commission  order  that  required  PG  &  E  to 
include  in  its  billing  envelopes  speech  of  a  third  party  with 
which  the  company  disagreed,  because  it  was  unconstitutional  to 
require  the*  company  to  disseminate  hostile  views) . 

The  public  funding  components  of  such  proposals  raise 
analogous  concerns.  ''Excessive*  candidate  speech  would  be 
penalized  by  making  the  size  of  the  public  subsidy  to  the 
candidate's  participating  opponent  vary  depending  upon  the  amount 
of  such  speech.  Thus,  the  more  the  candidate  did  to  promote  his 
own  views,  the  more  he  would  foster  the  promotion  of  views  he 
opposes.  Although  the  candidate's  funds  do  not  themselves  go  to 
his  opponent,  the  effect  is  the  same.  Under  these  schemes,  as  a 
nonparticipating  candidate  increases  the  amount  of  expenditures 
he  makes  in  connection  with  political  speech,  he  causes  a  larger 
public  subsidy  to  be  provided  to  his  participating  opponent. 

Moreover,  the  rights  of  contributors  also  would  be 
implicated  because  their  contributions  would  end  up  spreading, 
not  only  the  ideas  that  they  support,  but  also  those  that  they 
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oppose.  The  inevitable  result  would  be  a  chilling  effect  on  the 
right  to  contribute  or  to  make  independent  expenditures.  While 
the  Buckley  Court  upheld  reasonable  restrictions  on  the  amount 
that  individuals  and  groups  can  contribute  to  candidates,  see  424 
U.S.  at  23-29,  such  limitations  implicate  protected  First 
Amendment  interests,  id.  at  22-23,  and  were  subjected  by  the 
Buckley  Court  to  a  "rigorous  standard  of  review."  Id.  at  29. 

They  passed  constitutional  muster  because  of  "the  weighty 
interests  served  by  restricting  the  size  of  financial 
contributions  to  political  candidates."  Id.  These  interests  are 
not  served  to  the  same  degree,  if  indeed  they  are  served  at  all, 
by  "counterbalancing"  small  contributions  above  a  statutory 
maximum  with  public  funds. 

These  provisions  cannot  be  justified  on  the  theory  that  the 
government  has  certain  limited  discretion  to  subsidize  some  forms 
of  speech  but  not  others.  See  Regan  v.  Taxation  With 
Representation .  461  U.S.  540,  545-46,  549  (1983) .  Although 
Congress'  power  to  provide  evenhanded  subsidies  in  Presidential 
elections  has  been  upheld,  see  Buckley.  424  U.S.  at  85-109, 
Congress  has  no  authority  to  adopt  a  sliding-scale  subsidy 
designed  to  punish  and  deter  those  candidates  whom  Congress 
thinks  are  engaging  in  too  much  speech. 

Similar  constitutional  problems  are  presented  by  proposals 
which  would  increase  the  size  of  the  individual  contributions  a 
candidate  may  receive  if  an  opponent  spends  more  than  $250,000  of 
his  or  her  personal  funds.  This  provision  would  attempt 
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unconstitutionally  to  limit  a  candidate's  right  to  promote  his 
own  speech,  without  in  any  way  promoting  the  government  interest 
in  avoiding  the  appearance  of  corruption. 

We  also  believe  unconstitutional  a  provision  of  one  proposed 
bill  which  would  require,  as.  a  condition  of  eligibility  for 
public  funding,  that  the  candidate  refrain  from  making  any 
expenditure  before  the  date  that  is  six  months  in  advance  of  the 
senatorial  primary,  and  that,  during  the  same  period,  the 
candidate  refrain  from  making  "any  expenditure,  directly  or 
indirectly,  for  any  political  advertisement  or  broadcast 
communication  on  a  television  broadcast."  These  provisions  are 
not  justified  by  any  interest  in  avoiding  corruption  or  the 
appearance  of  corruption  and  thus  impose  unconstitutionally 
burdensome  conditions  on  the  candidate's  entitlement  to  receive 
public  financing.  Since  expenditures  are  broadly  defined  to 
include  most  spending  for  the  purpose  of  influencing  any  federal 
election,  see  2  U.S.C.  §  431(9),  such  conditions  would  require 
candidates  to  abstain  from  a  very  large  amount  of  political 
activity  during  the  pre-election  period.  Indeed,  provisions  that 
would  bar  a  participating  candidate  from  making  even  indirect 
expenditures  related  to  political  advertisements  or  broadcast 
communications  on  television  might  be  read  as  prohibiting  such 
candidates  from  appearing  on  television  programs  if  the 
candidate's  purpose. is  partly  to  influence  a  federal  election  and 
if  the  appea^rance  could  not  be  considered  a  "news  story, 
commentary ,  or  editorial . "  Congress  may  not  require  such  a 


"time-out"  from  the  First  Amendment  as  the  price  of  public 
funding . 

indeed,  these  conditions  are  even  more  burdensome  when  it  ie 
recognised  that  incumbents  uilT  largely  be  able  to  evade  the 
restrictions  by  issuing  press  releases  (at  taxpayer  expense)  ,  and 
by  asserting  that  all  of  their  TV  appearances  and  public  speeches 
are  “news'  events,  exempted  from  the  definition  of 
'expenditures,'  2  U.S.O.  5  431(9)  (B)  .  Furthermore,  because  an 
incumbent  almost  always  begins  with  a  substantial  advantage  in 
terms  of  name  recognition  and  other  factors,  advance  campaign 
work  is  often  necessary  to  unseat  a  well-entrenched  incumbent.  A 
short  race  benefits  those  who  start  with  a  lead.  The  First 
Amendment  does  not  permit  Congress  to  condition  a  challenger's 
eligibility  for  public  funding  on  his  refraining  from  such  early 

campaigri  activities. 

in  closing  I  want  to  emphasize  that  the  task  before  us  is 
not  to  muffle  political  speech  or  restrain  the  interchange  of 
ideas.  Nor  should  the  goal  be  to  divert  further  taxpayer  dollars 
.  to  the  use  of  individual  congressional  candidates.  Rather,  our 
purpose  must  be  to  reduce  the  pernicious  influence  of  the  large 
institutionalized  interests,  restore  a  strong  voice  to  individual 
citizens,  enhance  the  role  of  our  political  parties,  and  return 
the  disinfectant  of  true  competition,  to  congressional  elections. 
This  is  precisely  what  S.  1727  would  achieve. 
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Mr.  Frank.  Are  there  any  other  opening  statements?  We  will 
then  turn  to  our  first  witness  and  we  appreciate  the  cooperation  of 
the  Department  of  Justice  and  we  have  before  us  Mr.  William 
Barr,  who  is  an  Assistant  Attorney  General  in  the  Office  c»f  Legal 
Counsel,  and  I  would  note  that,  typing  to  the  contrary,  the  Office  of 
Legal  Counsel  is  not  a  body  of  people  who  sit  and  deliberate.  It  is  a 
group  of  attorneys  and  “cil”  should  have  been  “sel”  and  the  record 
will  so  stand. 

Mr.  Barr,  if  you  wish  to  identify  the  gentlemen  accompanying 
you,  please  proceed  as  you  wish. 

STATEMENT  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN¬ 
ERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF  JUSTICE, 

ACCOMPANIED  BY  JOHN  McGINNIS,  DEPUTY  ASSISTANT 

ATTORNEY  GENERAL 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Accompanying  me  today  is  John  McGinnis,  Deputy  Assistant  At¬ 
torney  General  for  the  Office  of  Legal  Counsel. 

I  would  ask  that  my  prepared  statement  be  entered  into  the 
record  in  full - 

Mr.  Frank.  Witho  \t  objection,  it  will  be. 

Mr.  Barr.  Thank  you.  I  am  just  going  to  read  a  few  excerpts 
from  it. 

The  Department  has  encouraged  and  continues  to  support  the 
use  of  ADR  techniques  in  those  cases  where  ADR  can  reduce  the 
time  and  expense  devoted  to  litigation.  H.R.  2497  is  an  ambitious 
attempt  to  promote  ADR  in  administrative  disputes. 

Although  many  of  the  ADR  techniques  covered  by  the  bill  may 
already  be  available  to  agencies,  H.R.  2497  would  increase  the  use 
of  ADR  by  adding  the  authority  of  a  specific  congressional  oriact- 
nient.  Throughout  the  Government,  the  bill  would  exert  a  gravita¬ 
tional  pull  toward  use  of  ADR  as  a  means  of  deciding  disputes. 

H.R.  2497  would  authorize  and  encourage  agencies  to  explore  a 
number  of  ADR  techniques  that  we,  like  the  sponsors  of  the  bill, 
would  like  to  see  used  more  frequently — conciliation,  facilitation, 
mediation,  factfinding,  minitrials  and  settlement  negotiations. 

All  too  often,  the  parties  to  a  dispute  expend  their  energies  in 
litigating  the  case  to  a  decision  when  less  formal  processes  would 
have  produced  a  faster,  less-costly  and  equally  just  outcome. 

As  I  will  explain,  we  are  troubled  by  the  arbitration  provisions  in 
H.R.  2497  as  it  was  drafted,  or  it  is  drafted,  and  we  believe  that 
those  provisions  raise  serious  practical,  as  well  as  constitutional 
problems.  However,  when  we  presented  this  position  at  some 
length  in  the  hearings  on  the  parallel  Senate  bill,  S.  971,  the  chair¬ 
man  of  the  subcommittee  suggested  that  representatives  of  the  De¬ 
partment  of  Justice  and  of  the  American  Bar  Association,  a  princi¬ 
pal  supporter  of  the  bill,  engage  in  some  alternative  dispute  resolu¬ 
tion  of  our  own.  And  in  an  attempt  to  reach  a  compromise  that 
would  satisfy  our  concerns,  we  did  work  closely  with  the  ABA. 

I  am  happy  to  report  that  those  discussions  have  been  fruitful 
and  we  are  offering  today  for  your  consideration  a  proposed  modifi¬ 
cation  of  the  bill  that  is  acceptable  to  both  the  Department  of  Jus¬ 
tice  and  the  ABA. 
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I  also  understand  the  Administrative  Conference  of  the  United 
States  supports  this  compromise. 

We  hope  that  you  will  incorporate  the  modification  into  the  bill 
and,  in  any  event,  I  would  like  to  thank  the  ABA,  and  in  particu¬ 
lar,  Phil  Harter,  who  will  be  testifying  today,  for  his  energy  and 
imagination  in  working  with  us  on  this  compromise. 

The  only  area  of  concern  to  the  Department  of  Justice  in  this  bill 
really  was  the  binding  arbitration  provisions  and  I  testified  as  to 
our  practical  concerns  over  those  provisions — why  we  felt  binding 
arbitration  was,  in  many  ways,  inconsistent  with  the  concept  of  ad¬ 
ministrative  law — and  also  I  testified  previously  in  the  Senate  as  to 
our  constitutional  concerns. 

What  we  have  worked  out  with  the  ABA  and  with  the  Adminis¬ 
trative  Conference  is  a  compromise.  The  proposed  compromise,  in 
essence,  would  provide  that  an  arbitral  award  would  be  reviewable 
by  an  agency  head  for  a  period  of  30  days  before  becoming  final. 
Although  we  expect  that  an  agency  head  would  seldom  vacate  an 
award,  this  proposal  would  ensure  that  an  officer  of  the  United 
States  would  be  responsible  for  each  arbitral  award.  In  this  sense, 
the  arbitrator’s  decision  would  be  nonbinding. 

Th'e  proposal,  we  believe,  maintains  the  utility  and  effectiveness 
of  arbitration  as  foreseen  by  the  bill’s  sponsors,  while  providing  for 
the  accountability  of  an  officer  of  the  United  States. 

Under  the  proposal,  in  the  unusual  instance  where  the  agency 
head  vacates  an  award,  the  decision  of  the  agency  head  would  not 
be  reviewable  in  a  court.  This  feature  of  the  proposal's  necessary 
to  prevent  overjudicialization  of  the  ADR  process  and  to  make  arbi¬ 
tration  attractive  to  agencies  that  might  otherwise  choose  to  avoid 
it. 

Of  course,  if  an  award  is  overturned,  the  private  litigant  can  still 
pursue  his  claim  through  the  usual  administrative  procedures  for 
which  arbitration  would  have  been  a  substitute. 

The  specific  language  of  the  proposal  is  attached  to  my  testimony 
and  I  hope  that  Congress  sees  fit  to  incorporate  this  proposal  into 
the  bill. 

Just  one  last  word,  and  that  is  that,  as  I  mentioned  in  my  Senate 
testimony,  I  think  there  is  general  agreement  that  one  of  the  rea¬ 
sons  that  makes  ADR  attractive  in  the  administrative  process  is  an 
increased  tendency  toward  judicialization  of  the  administrative 
ppcess.  I  think  that  it  is  important  that  at  the  same  time  as  pro¬ 
viding  this  safety  valve,  if  you  will,  or  a  parallel  track  of  private 
arbitration.  Congress  also  examine  how  the  administrative  process 
can  be  reformed  in  itself. 

If  there  are  problems  of  delay  caused  by  docket  delay,  then  I 
think  it  is  important  to  review  the  allocation  of  administrative  law 
judges  and  steps  that  could  be  taken  within  the  administrative 
process  to  expedite  administrative  proceedings. 

If  proceedings  themselves  have  been  cumbersome  and  if  part  of 
the  reason  for  delay  is  that  the  proceedings  have  become  overly  ju- 
dicialized  and  time-consuming,  when,  in  fact,  as  originally  con¬ 
ceived,  proceedings  were  supposed  to  be  shortcuts  or  less  formal 
kinds  of  dispute  resolution,  tnen  I  think  Congress  should  give  some 
consideration  to  streamlining  those  administrative  proceedings 
and,  in  fact,  perhaps  providing  alternative  dispute  resolution  mech- 
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anisms  within  the  administrative  process  so  that  parties  could  opt 
for  less  formal  hearings  before  an  administrative  law  judge  and 
have  that  option  as  well,  because  I  think,  while  ADR  offers  a  lot  of 
advantages  and  private  arbitration  does  as  well,  depending  on  the 
circumstances,  we  should  also  look  at  reforming  the  administrative 
process  itself,  which  is  part  of  the  reason  that  we  are  looking  to 
ADR. 

With  that,  I  will  conclude  my  prepared  remarks  and  I  would  be 
happy  to  answer  any  questions. 

Mr.  Frank.  Thank  you,  Mr.  Barr. 

[The  prepared  statement  of  Mr.  Barr  follows:] 
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Prepared  Statement  op  Wiluam  P,  Barr,  Assistant  Attorney  General,  Office 
OF  Legal  Counsel,  Department  of  Justice 

Thank  you  for  the  opportunity  to  present  the  views  of  the 
Department  of  Justice  on  H.R.  2497,  which  would  authorize 
agencies  to  use  a  number  of  alternative  dispute  resolution,  or 

techniques.  The  Department  has  encouraged,  and  continues 
to  support,  the  use  of  ADR  techniques  in  those  cases  where  ADR 
can  reduce  the  time  and  expense  devoted  to  litigation.  H.R.  2497 
is  an  ambitious  attempt  to  promote  ADR  in  administrative 
disputes.  Although  many  of  the  ADR  techniques  covered  by  the 
bill  may  already  be  available  to  agencies,  H.R.  2497  would 
increase  the  use  of  ADR,  by  adding  the  authority  of  a  specific 
Congressional  enactment.  Throughout  the  government,  the  bill 
would  exert  a  gravitational  pull  toward  use  of  ADR  as  a  means  of 
deciding  disputes. 

H.R.  2497  would  authorize  and  encourage  agencies  to  explore 
a  number  of  ADR  techniques  that  we,  like  the  sponsors  of  the 
bill,  would  like  to  see  more  frequently  used  —  conciliation, 
facilitation,  mediation,  factfinding,^  mini-trials,  and 
settlement  negotiations.  See  §  2(3).  All  too  often,  the  parties 
to  a  dispute  expend  their  energies  in  litigating  the  case  to  a 
decision,  when  less  formal  processes  would  have  produced  a 
faster,  less  costly,  and  equally  just  outcome. 


^''Factfinding''  can  be  binding  or  non-binding.  We  support 
the  use  of  non-binding  factfinding. 


1 


39 


As  I  will  explain,  we  are  troubled  by  the  arbitration 
provisions  of  H.R.  2497  as  now  drafted,  which  we  believe  would 
raise  serious  constitutional  questions.  However,  when  we 
presented  this  position  at  some  length  in  the  hearings  on  the 
parallel  Senate  bill  (S.  971),  Senator  Levin  suggested  that 
representatives  of  the  Department  of  Justice  and  of  the  American 
Bar  Association,  a  principal  supporter  of  the  bill,  engage  in 
some  alternative  dispute  resolution  of  our  own,  in  an  attempt  to 
reach  a  compromise  that  would  satisfy  our  concerns  but  preserve  a 
useful  and  effective  form  of  arbitration  as  an  ADR  mechanism. 

The  negotiations  that  followed,  I  am  happy  to  report,  have  been 
fruitful,  and  we  will  be  offering  today  for  your  consideration  a 
proposed  modification  of  the  bill  that  is  acceptable  to  both  the 
Department  of  Justice  and  the  ABA.  We  understand  that  the 
Administrative  Conference  of  the  United  States  also  supports  this 
compromise.  We  hope  that  you  will  incorporate  the  modification 
into  the  bill.  In  any  event,  I  want  to  thank  the  ABA  and  in 
particular  Phil  Harter  for  the  energy  and  imagination  that  have 
gone  into  achieving  this  compromise. 


ADR  IN  GENERAL 


Because  we  believe  it  essential  to  develop  alternatives  to 
the  full-scale  litigation  of  disputes  involving  the  government, 
we  have  encouraged  participation  by  our  attorneys  in  a  variety  of 
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experimental  ADR  methods.  Our  efforts  have  included  the  issuance 
of  a  policy  statement  encouraging  the  use  of  mini-trials,  actual 
participation  in  mini-trials,  and  support  for  judicially 
supervised  alternative  dispute  resolution  techniques.  The  Civil 
Division's  Commercial  Litigation  Branch  has  cooperated  with  the 
United  States  Claims  Court  in  the  development  of  General  Order 
No.  13,  which  establishes  an  alternative  method  of  dispute 
resolution  using  a  settlement  judge.  The  Civil  Division's  Torts 
Branch  participates  in  and  is  responsible  for  the  administrative 
claims  process  developed  under  28  U.S.C.  §  2672  for  Federal  Tort 
Claims  Act  cases,  and  regulations  issued  by  the  Department  of 
Justice  for  implementing  that  administrative  process  (28  C.F.R. 
Part  14)  are  applicable  throughout  the  government.  Through  this 
process  in  1988,  214  administrative  tort  claims  for  amounts 
exceeding  $25,000  were  resolved  with  Justice  Department  approval, 
and  bhe  total  paid  to  resolve  these  claims  was  $34,282,097. 

Of  course,  ADR  is  not  the  solution  for  every  problem  of 
delay  and  expense  in  litigation.  Each  ADR  procedure  itself  has  a 
cost,  and  the  Department  tries  to  reach  balanced  judgments  about 
whether  that  cost  is  justified  in  specific  cases.  In  making 
these  judgments,  the  government  is  sometimes  under  constraints 
that  would  not  apply  to  private  litigants.  For  example,  in 
resolving  non-meritorious  claims,  private  litigants  might  resort 
to  ADR  as  an  avenue  toward  a  settlement  that  would  avoid  the 
expense  of  litigation.  The  government,  however,  may  find  ADR 
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unhelpful  in  that  situation,  because  the  government  lacks 
authority  to  pay  money  in  settlement  of  non-meritorious  claims. 
ADR  thus  may  be  wasteful  in  cases  where  principled  disputes  on 
legal  issues  make  settlement  unlikely.  The  government,  as  a 
frequent  litigant,  also  resists  frivolous  claims,  in  order  to 
discourage  such  claims  in  the  future.  Still,  in  many  instances, 
ADR  can  save  time  and  money  in  the  resolution  of  disputes 
involving  the  government. 


ARBITRATION 


In  addition  to  providing  for  the  use  of  ADR  techniques  like 
conciliation  and  mediation,  which  we  support,  the  bill  as  drafted 
would  allow  agencies  and  private  parties,  by  mutual  consent,  to 
submit  disputes  to  binding  arbitration.  Both  sides  would 
participate  in  the  selection  of  the  arbitrator.  §  587(a).  After 
hearing  evidence,  the  arbitrator  would  issue  a  decision,  setting 
out  a  "brief,  informal  discussion  of  the  factual  and  legal  basis" 
for  the  award,  unless  the  agency  provided  otherwise  by  rule. 

S  590(a)(1).  The  award  would  then  be  "final  and  binding  on  the 
parties."  §  590(b).  Despite  our  general  support  for  ADR,  such 
binding  arbitration,  in  our  view,  would  raise  serious 
constitutional  concerns. 


Arbitrators  with  the  powers  conferred  under  H.R.  2497  as 
drafted  could  be  viewed  as  Officers  of  the  United  States,  engaged 
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In  execution  of  the  laws,  but  would  not  be  ppointed  in  the 
manner  required  by  the  Appointments  Clause.  Art.  II,  §  2,  cl.  2. 
Nor  would  they  be  subject  to  supervision  and  removal  by  the 
President  and  his  delegates,  as  required  by  the  President's 
constitutional  responsibility  to  see  to  the  faithful  execution  of 
the  laws.  Art.  II,  §  3. 

Before  I  go  into  the  details  of  the  constitutional 
discussion,  let  me  set  out  the  common  sense  of  our  position. 

H.R.  2497  would  dilute  accountability  and  disrupt  the  making  of 
policy  by  responsible  officials.  When  the  President  appoints  and 
super>^ises  executive  officials  as  the  Constitution  provides,  he 
can  be  held  accountable  for  how  the  lavs  are  carried  out.  In 
cases  submitted  to  binding  arbitration,  H.R.  2497  would  remove 
the  power  to  execute  the  laws  from  Cabinet  officials  and  agency 
heads  who  are  in  turn  responsible  to  the  only  figure  in  American 
government  elected  by  all  of  the  people,  and  would  transfer  that 
power  to  arbitrators  accountable  to  no  one.  This  transfer  of  the 
power  to  make  decisions  not  only  would  blur  responsibility  but 
also  would  threaten  the  ability  of  the  executive  to  set  and  carry 
out  policy*  While  I  want  to  spend  some  time  today  discussing  the 
intricacies  of  the  legal  arguments,  our  concern  is  really  that 
simple,  and  that  fundamental.  H.R.  2497  thus  raises  a  serious 
issue  about  conformity  with  the  Constitution. 
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Under  H.R.  2497,  agencies  would  be  encouraged  to  use  ADR  for 
the  entire  range  of  administrative  disputes  in  which  they  night 
become  involved.  The  bill  specifically  mentions  disputes  arising 
in  formal  or  informal  adjudication,  rulemaking,  enforcement, 
issuance  or  revocation  of  permits,  and  litigation.  §  3(a)(2). 

The  bill  appears  to  contemplate  that  binding  arbitration  would 
not  be  used  for  resolving  disputes  that  raise  issues  of  policy, 
require  the  formulation  of  precedent,  endanger  consistency  in  an 
area  where  consistency  is  important,  significantly  affect  persons 
who  are  not  parties  to  the  proceeding,  call  for  a  public  record, 
or  entail  a  need  for  continuing  jurisdiction  by  the  agency. 

§  582(b).  But  H.R.  2497  would  not  forbid  arbitration  in  cases 
that  involve  any  or  all  of  these  factors. ^ 

Arbitrators  acting  under  H.R.  2497  could  be  said  to  be 
•-*perform[ing)  ...  a  significant  governmental  duty  exercised 
pursuant  to  a  public  law,'  Bucklev  v.  Valeo.  424  U.S.  1,  140-41 
(1976),  and  thus  to  be  'Officers'  of  the  United  States  in 
constitutional  terms.  Id.  at  141.  They  would  be  involved  in 
'functions  necessary  to  ensure  compliance  with  .  .  .  statute  and 
rules  —  informal  procedures,  administrative  determinations  and 
hearings,  and  civil  suits.'  Id.  at  137.  The  bill  would  require 

^  Furthermore,  the  bill  may  suggest  that  binding 
arbitration  could  not  be  used  in  a  rulemaking,  because  arbitral 
awards  are  not  to  have  any  precedential  value  or  be  considered  in 
any  future  proceeding,  §  590(c),  and  rules  are  by  definition 
orders  of  future  effect,  5  U.S.C.  §  551(4).  Once  again,  however, 
the  bill  does  not  explicitly  forbid  the  use  of  arbitration  to 
resolve  disputes  about  rulemaking. 
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arbitrators  to  ^'interpret  and  apply  relevant  statutory  and 
regulatory  requirements,  legal  precedents,  and  policy 
directives,''  §  589(c)(5),  and  "[ilnterpreting  a  law  enacted  by 
Congress  to  implement  the  legislative  mandate"  is  a  function  that 
"plainly  entail [s]  execution  of  the  law  in  constitutional  terms," 
B<?.ygtlLSr.-Yt..^.y.Dag.  478  U.S.  714,  733  (1986). 

The  Appointments  Clause,  Art.  XI,  §  2,  cl.  2,  directs  how 
"Officers"  of  the  United  States  are  to  be  appointed.  Principal 
Officers  are  to  be  appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate.  Congress,  however,  may  vest  the 
appointment  of  inferior  Officers  in  the  heads  of  departments, 
courts  of  law,  or  the  President  alone. 


H.R.  2497  would  raise  a  serious  issue  regarding  the  commands 
of  the  Appointments  Clause,  as  discussed  in  Buckley,^  Under  H.R. 


^In  his  study  The  Constitutionality  of  Arbitration  in 
Federal  Programs  (May  27,  1987),  prepared  for  the  Administrative 
Conference  of  the  United  States,  Professor  Harold  H.  Bruff  argues 
that,  in  Bucklev.  the  Court  "was  considering  whether  Congress 
could  assume  the  President's  appointments  power,  not  whether  it 
could  authorize  or  require  the  delegation  outside  the  government 
of  some  functions  that  could  be  performed  by  the  executive.  The 
problem  of  congressional  aggrandizement  disappears  when  Congress 
allocates  the  appointment  power  elsewhere."  Id.  at  19  (footnote 
omitted) .  Professor  Bruff 's  argument  assumes  that  the 
Appointments  Clause  rests  only  on  concerns  about  separation  of 
powers  and  has  nothing  to  do  with  accountability  in  government. 
Although  the  Appointments  Clause  has  a  critical  role  in  ensuring 
the  separation  of  powers  (g^  Buciaev.  424  U.S.  at  124-25),  it 
also  aims  at  accountable  government;  "The  sole  and  undivided 
responsibility  of  one  man  will  naturally  beget  a  livelier  sense 
of  duty  and  a  more  exact  regard  to  reputation."  The  Federalist 
No.  76  (Rossiter  ed.)  at  455  (discussing  Appointments  Clause). 
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authority  with  respect  to  such  agency  functions  as  adjudication 
and  licensing.  These  arbitrators,  however,  would  not  be 
appointed  in  accordance  with  the  Appointments  Clause,  but  rather 
would  be  chosen  by  the  parties.  §§  583,  587.^ 


In  addition,  H.R.  2497  presents  constitutional  problems 
concerning  the  accountability  of  arbitrators  to  the  President  for 
their  executive  actions.  As  I  have  noted,  H.R.  2497  would 
authorize  arbitrators  to  perform  a  broad  range  of  executive 
functions,  from  making  ''determinations  of  eligibility  for 
(federal]  funds,"  Bucklev,  424  U.S.  at  140  (involved  in  making 
monetary  awards  enforceable  in  the  courts) ,  to  granting  licenses 
or  resolving  enforcement  disputes.  These  functions  involve 
"(i]nterpreting  a  law  enacted  by  Congress  to  implement  the 
legislative  mandate,"  which  "plainly  entail [s]  execution  of  the 
law  in  constitutional  terms."  Bowsher  v.  Svnar.  478  U.S.  714, 
732-33  (1986) .  It  has  generally  been  thought  that  the  President 
must  have  the  power  to  remove  the  officer  performing  such  core 
executive  duties,  in  order  to  ensure  the  officer's  accountability 
to  the  President.  See  Bowsher.  478  U.S.  at  721-27,  732-33;  Myers 


^The  appointment  of  "permanent  or  temporary  officer[s]  or 
employee[8]  of  the  Federal  Government,"  §  583(a),  would  raise  no 
less  serious  a  question  about  violation  of  the  Appointments 
Clause.  To  the  extent  a  mere  "employee"  is  also  granted 
executive  power  as  an  "Officer"  of  the  United  States  independent 
of  his  other  duties,  ssfi  Buckley.  424  U.S.  at  126  &  n.l62,  the 
constitutional  problem  is  identical  to  that  involved  in  the 
appointment  of  private  persons. 
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V.  United  States.  272  U.S.  52,  161-164  (1926);  MPCrigOIl  V. 

Olson.  108  S.Ct.  2597,  2616-2622  (1988).  Even  the  head  of  a  so- 
called  ^independent  agency,^  performing  ^quasi-legislative^  or 
•quasi-judicial'*  duties,  is  subject  to  removal  by  the  President 
for  inefficiency,  neglect  of  duty,  malfeasance,  or  other  good 
cause.  Mistretta  v.  United  States.  109  S.  Ct.  647,  673  (1989); 
Humphrey's  Executor  v.  Vnitg<a  295  U.S.  602,  619  (1935); 

£f.  Morrison.  108  S.  Ct.  at  2617,  2619. 


Here,  by  contrast,  arbitrators  appointed  under  H.R.  2497  as 
drafted  would  be  subject  neither  to  executive  review  nor  to 
executive  removal.^  If  the  arbitrator  exceeded  the  scope  of  his 
assigned  duties  or  exercised  them  in  an  improper  manner,  the 
decision  would  still  be  binding  against  the  executive  branch.^ 
There  is  serious  doubt  that  H.R.  2497  gives  the  Executive 


^Although  H.R.  2497  declares  that  the  United  States  could 
•terminate^  an  arbitration  before  completed,  subject  to  judicial 
review  of  the  termination,  §§  591(c),  6(d),  8(a),  this  authority 
would  provide  an  avenue  for  effective  review  only  before  the 
arbitrator  rendered  his  final  decision,  and  in  any  event  would  be 
limited  to  termination  •on  the  ground  that  cont.inuing  the 
proceeding  would  be  inconsistent  with  the  factors  set  forth  in 
section  582 (b)^  dealing  with  whether  use  of  an  ADR  proceeding  is 
appropriate. 

^  This  should  be  contrasted  with  the  remedies  available  for 
review  of  improper  executive  action  by  Independent  Counsel,  at 
issue  in  Morrison.  If  an  Independent  Counsel  acts  improperly, 
for  example  by  engaging  in  •misconduct^  or  bringing  a  prosecution 
that  is  not  justified  under  applicable  Department  of  Justice 
policy  guidelines,  see  Morrison.  108  s.  Ct.  at  2620-22,  the 
Attorney  General  may  remove  him  (subject  to  judicial  review) 
before  the  consequences  of  the  Independent  Counsel's  errant 
conduct  have  come  to  fruition.  There  would  be  no  comparable 
ability  to  exercise  any  degree  of  control  or  supervision  over  the 
executive  actions  of  arbitrators  appointed  under  H.R.  2497. 
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^sufficient  control  over  the  •  .  •  [arbitrator)  to  ensure  that 
the  President  is  able  to  perform  his  constitutionally  assigned 
duties^  as  Chief  Executive  to  take  care  that  the  laws  be 
faithfully  executed.  Morrison.  108  S.Ct.  at  2622. 

I  note  that  the  Administrative  Conference  of  the  United 
States  (*^ACUS^)  contends  that,  notwithstanding  these 
constitutional  difficulties,  several  statutes  already  provide  for 
private  persons  to  render  binding  arbitral  awards  on  claims 
involving  the  government.  I  discusssed  and  distinguished  these 
statutes  in  my  testimony  and  supplemental  responses  on  the 
parallel  Senate  bill.  I .will  not  repeat  that  discussion  here, 
except  to  say  that  the  existing  statutory  provisions  on 
arbitration,  we  believe,  are  weak  authority  for  the  wholesale 
authorization  of  binding  arbitration  that  H.R.  2497  as  drafted 
would  create,  even  assuming  that  the  existing  statutes  could  cast 
some  light  on  the  constitutional  issues.  But  see  INS  v.  Chadha , 
462  U.S.  919  (1983) (overturning  legislative  veto,  despite 
numerous  statutes  with  such  provisions) . 

We  believe,  however,  that  there  is  a  way  around  these 
difficulties.  The  proposed  compromise  on  which  the  ABA  and  the 
Department  of  Justice  have  agreed  would  provide,  in  essence,  that 
an  arbitral  award  would  be  reviewable  by  the  agency  head,  for  a 
period  of  thirty  days,  before  becoming  final.  Although  we  expect 
that  an  agency  head  would  seldom  vacate  an  award,  this  proposal 
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^  would  ensure  that  an  Officer  of  the  United  States  would  be 
responsible  for  each  arbitral  decision.  In  this  sense,  the 
arbitrator's  decision  would  be  non-binding.  The  proposal,  we 
believe,  maintains  the  utility  and  effectiveness  of  arbitration 
as  foreseen  by  the  bill's  sponsors,  while  providing  for  the 
accountability  of  an  Officer  of  the  United  States. 

Under  the  proposal,  in  the  unusual  instance  where  the  agency 
head  vacates  an  award,  that  decision  of  the  agency  head  would  not 
be  reviewable  in  a  court.  This  feature  of  the  proposal  is 
necessary  to  prevent  over-judicialization  of  the  ADR  process  and 
to  make  arbitration  attractive  to  agencies  that  might  otherwise 
choose  to  avoid  it.  Of  course,  if  an  award  is  overturned,  the 
private  litigant  can  still  pursue  his  claim  through  the  usual 
administrative  procedures  for  which  arbitration  would  have  been  a 
substitute.^ 

The  specific  language  of  the  proposal  is  attached  to  my 
testimony.  I  hope  that  Congress  will  see  fit  to  incorporate  this 
proposal  into  the  bill.  With  that  modification  (and  some  other 
drafting  changes  discussed  in  the  Appendix  to  my  testimony) ,  we 
would  support  H.R.  2497  as  a  promising  experiment  for  achieving 
administrative  justice  with  greater  speed  and  less  cost. 


^Furthermore,  as  we  would  construe  the  bill  if  modified 
along  these  lines,  it  would  not  foreclose  other  forms  of  non¬ 
binding  dispute  resolution,  including  non-binding  arbitration. 
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APPENDIX  OTHER  PR0BLEX8  OF  POLICY  AND  DRAFTINO 

H.R.  2497  also  raises  a  number  of  other  problems  of  policy 
and  drafting.® 

Section  584(c)  should  be  revised  to  make  clear  that  vacated 
or  rejected  awards,  like  'dispute  resolution  communications'  and 
'dispute  resolution  documents,'  are  inadmissible  in  later 
actions.  Similarly,  Section  584  (i)  would  allow  information 
introduced  in  an  ADR  proceeding  to  be  used  in  a  later  action 
against  the  neutral  (even  though  it  could  not  be  used  in  a  later 
action  on  the  issue  in  the  ADR  proceeding) .  Without  further 
-restriction,  the  entire  record  of  the  action  against  the  neutral, 
including  information  submitted  by  the  parties  in  the  ADR 
proceeding,  could  become  public.  Section  584 (i)  thus  should  be 
revised  to  provide  for  procedures  (such  as  sealing  records  or 
issuing  protective  orders)  that  will  guard  against  any 
disclosures  that  are  not  absolutely  necessary. 

Section  3(d)  would  require  each  federal  agency  to  review  and 
consider  whether  to  amend  each  standard  contract,  grant,  and 

®We  expect  that  some  other  agencies  will  be  communicating 
directly  with  the  Committee  about  provisions  relating  to  the 
Contract  Disputes  Act, 
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other  assistance  agreement  to  authorize  and  encourage  the  use  of 
ADR.  We  read  that  section  as  applying  prospectively.  If  the 
section  were  intended  to  require  review  and  possible  revision  of 
existing  contracts,  grants,  and  assistance  agreements,  it  would 
impose  a  severe  burden  on  the  affected  agencies  (assuming  it 
would  be  lawful  to  revise  all  of  the  existing  contracts  in  the 
first  place).  The  meaning  of  the  section  should  be  clarified. 
Furthermore,  because  there  may  be  contracts,  grants,  or 
agreements  that  are  likely  to  generate  disputes  not  amenable  to 
resolution  through  ADR  techniques,  it  is  appropriate  that  H.R. 
2497  does  not  require  insertion  of  the  ADR  provision. 

Section  6  of  H.R.  2497  would  amend  the  Contract  Disputes  Act 
(^CDA'')  .  Section  6(a)  would  require  each  contracting  officer  to 
'^make  all  reasonable  efforts  to  resolve  a  claim  or  dispute 
consensually. Under  this  provision,  the  contracting  officer's 
efforts  to  resolve  claims  or  disputes  consensually  might 
themselves  become  subjects  of  controversy.  Moreover,  it  has  been 
the  Department's  experience  that  disputants  use  voluntary  ADR 
programs  more  successfully  than  mandatory  programs.  Therefore, 
we  recommend  that  the  proposed  amendment  to  the  CDA  encourage, 
but  not  require,  the  use  of  ADR  techniques. 

If  ADR  were  used  in  a  contract  dispute,  there  would  still  be 
a  need  to  ensure  the  integrity  of  the  dispute  resolution  process. 
We  therefore  recommend  that  the  following  sentence  be  added  to 
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Section  6(b)  of  the  bill  (proposed  Section  6(d)  of  the  CDA) , 
after  the  term  ^$250,000^:  ^In  such  instances,  the  contractor 
shall  certify  that  the  claim  is  made  in  good  faith,  that  the 
supporting  data  are  accurate  and  complete  to  the  best  of  his 
knowledge  and  belief,  and  that  the  amount  requested  accurately 
reflects  the  contract  adjustment  for  which  the  contractor 
believes  the  government  is  liable.^ 

Section  6(d)  might  be  read  as  amending  the  CDA  (41  U.S.C. 

§  607(g))  to  provide  for  district  court  review  when  the 
contracting  officer  agrees  to  arbitration  and  an  arbitral  award 
is  issued.  That  alteration  of  the  CDA  would  not  be  desirable. 
Under  the  CDA,  a  contractor  has  two  choices  for  obtaining  review 
of  a  contracting  officer's  decision.  The  contractor  may  proceed 
directly  to  the  Claims  Court,  41  U.S.C.  §  609,  or  may  appeal  to  a 
board  of  contract  appeals.  41  U.S.C.  §  606.  In  either  case,  the 
next  appeal  is  to  the  Federal  Circuit.  41  U.S.C.  §  607(g)(1);  28 
U.S.C.  §  1295(a)(3).  There  is  no  reason  to  provide  for  review  in 
district  court  when  the  contracting  officer  agrees  to 
arbitration,  especially  since  the  ordinary  CDA  review  procedures 
apparently  are  to  be  followed  if  the  contracting  officer  agrees 
to  a  form  of  ADR  other  than  arbitration.  Section  6(d)  should  be 
revised  to  make  clear  that  the  district  courts  would  not  obtain 
new  powers  to  review  CDA  cases. 
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Language  that  appears  in  S,  971,  the  Senate  counterpart  to 
H.R.  2497,  should  also  be  included  in  Section  6(d),  so  that  the 
subsection  to  be  added  to  41  U.S.C.  §  607(g)  would  provide  that 
the  reviewing  court  '^may  set  aside  any  award  that  is  found  to 
violate  limitations  imposed  by  Federal  statute*''  The  language 
could  be  clarified  by  adding  ''or  limit"  after  "set  aside." 

Finally,  some  ADR  procedures  may  be  inappropriate  in  cases 
affecting  public  health  or  the  environment,  but  H.R.  2497  as 
drafted  may  not  sufficiently  recognize  this  limitation. 
Therefore,  we  recommend  that  Section  582(b)  be  revised  to 
include:  "^y)  the  matter  may  affect  human  health  or  the 

environment."  Sections  584(a)(4)(C)  and  584(b)(4)(C)  should  be 
amended  to  read:  "prevent  harm  to  the  public  health  or  safety  or 
the  environment." 
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PROPOSED  COMPROMISE  RMEMDMSIIT  TO  H.R.  2497 

SUBSTITtTTE  FOR  PROPOSED  SECTIONS  590  AMD  591  OF  TITLE  5,  UNITED 
STATES  CODE  ^ 

S  590.  Arbitration  awards 

(a)  Unless  the  agency  provides  otherwise  by  rule,  the  award 
in  an  arbitration  proceeding  shall  include  a  brief,  informal 
discussion  of  the  factual  and  legal  basis,  but  formal  findings  of 
fact  or  conclusions  of  law  shall  not  be  required.  The  prevailing 
party  shall  file  the  award  with  all  relevant  agencies,  along  with 
proof  of  service  on  all  parties. 

(b)  The  award  in  an  arbitral  proceeding  shall  become  final 
thirty  days  after  it  is  served.  Any  agency  that  is  a  party  to 
the  proceeding  may  extend  this  period  for  an  additional  thirty 
days  by  serving  a  notice  on  all  other  parties  prior  to  thirty 
days  after  the  award  is  served, 

(c)  The  head  of  any  agency  that  is  a  party  to  an 
arbitration  proceeding  conducted  undef  this  subchapter  is 
authorized  to  terminate  the  arbitration  proceeding  or  vacate  any 
award  issued  pursuant  to  this  section  prior  to  the  award  becoming 
final  by  serving  on  all  other  parties  a  written  notice  to  that 
effect,  in  which  case  the  award  shall  be  null  and  void.  Notice 
shall  be  provided  to  all  parties  to  the  arbitration  proceeding  of 
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any  request  that  the  agency  head  terminate  the  arbitration 
proceeding  or  vacate  the  award.  An  employee  or  agent  engaged  in 
the  performance  of  investigative  or  prosecuting  functions  for  an 
agency  may  not,  in  that  or  a  factually  related  case,  participate 
or  advise  in  the  decision  pursuant  to  this  subsection  to 
terminate  an  arbitration  proceeding  or  vacate  an  arbitral  award, 
except  as  witness  or  counsel  in  public  proceedings. 

(d)  A  final  award  is  binding  on  the  parties  and  may  be 
enforced  pursuant  to  sections  9  through  13  of  title  9,  United 
States  Code.  No  action  brought  to  enforce  such  an  award  shall  be 
dismissed  nor  shall  relief  therein  be  denied  on  the  grounds  that 
it  is  against  the  United  States  or  that  the  United  States  is  an 
indispensable  party. 

(e)  An  award  entered  under  this  subchapter  may  not  serve  as 
an  estoppel  in  any  other  proceeding  for  any  issue  that  was 
resolved  in  the  proceeding,  nor  may  the  award  be  used  as 
precedent  or  otherwise  be  considered  in  any  proceeding,  whether 
conducted  under  this  subchapter,  by  an  agency,  in  a  court,  or  in 
any  other  arbitral  proceeding. 

S  591.  Judicial  Review 

(a)  Notwithstanding  any  other  provision  of  law,  any  person 
adversely  affected  or  aggrieved  by  an  arbitral  award  made  in  a 
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proceeding  conducted  under  this  subchapter  may  bring  an  action 
only  pursuant  to  the  provisions  of  sections  9  through  13  of  title 
9,  United  States  Code. 

(b)  The  decision  to  use  or  not  to  use  a  dispute  resolution 
proceeding  shall  be  committed  to  the  discretion  of  the  agency  and 
shall  not  be  subject  to  judicial  review. 

(c)  The  decision  of  the  head  of  an  agency  to  vacate  an 
arbitral  award  pursuant  to  section  590  shall  be  committed  to  the 
discretion  of  the  agency  and  shall  not  be  subject  to  judicial 
review. 

SECTION  5.  AMENDMENT  TO  THE  ARBITRATION  ACT 


'  Section  10  of  title  9,  United  States  Code,  is  amended  by 

adding  a  new  paragraph  that  reads  as  follows: 

I, 

The  United  States  court  in  and  for  the  district  wherein  the 
award  was  made  may  make  an  order  vacating  the  award  upon 
application  of  a  person,  other  than  a  party  to  the  arbitration, 
who  is  adversely  affected  or  aggrieved  by  an  award  issued 
pursuant  to  section  590  of  title  5,  United  States  Code,  where  the 
use  of  arbitration  or  the  award  is  clearly  inconsistent  with  the 
factors  listed  in  section  582(b)  of  title  5. 

•  3  - 
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DELETIONS 

In  Section  6(b),  proposed  Section  6(d)  of  the  CDA,  delete 
^including  binding  arbitration  of  claims''  and  the  two  sentences 
from '■"An  agency  may  terminate"  to  "section  706  title  5,  United 
States  Code." 

In  Section  8(a),  delete  from  "An  agency  may  terminate"  to 
"review  under  section  706  of  title  5." 
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Mr.  Frank,  We  will  begin — I  will  defer  and  we  will  begin  with 
Mr.  Glickman,  who  has  been  our  lead  person  on  this  issue. 

Mr.  Guckman.  Thank  you,  Mr.  Barr. 

As  I  understand  it,  most  of  your  written  testimony  has  predated 
the  compromise.  Is  that  a  fair  statement?  You  talk  about  the  bill  as 
having  some  constitutional  problems,  but  I  believe  you  agree  that 
the  agreement  that  has  been  worked  out  in  principle  negates  those 
constitutional  problems.  Is  that  correct? 

Mr.  Barr.  That  is  correct.  The  testimony  really  goes  to  the  bill 
£is  originally  drafted.  Obviously,  I  am  asking  you  to  accept  this 
compromise.  With  the  compromise,  we  have  no  objection  to  the  bill 
and  would  support  the  bill. 

Mr,  Guckman.  I  think  it  is  acceptable  to  me  as  well.  It  reminds 
me  a  little  bit,  Mr.  Chairman,  of  what  we  did  on  the  fair  housing 
bill.  The  compromise  gives  the  agencies  of  government  decision¬ 
making  authority  that  those  agency  heads  theoretically  should 
have,  but  at  the  same  time,  recognizing  that  in  most  cases,  the  ar¬ 
bitration  award  will  stand.  I  think  that  is  what  your  testimony  is 
today. 

Let  me  ask  you  a  couple  of  things.  The  requirement  to  go  to  arbi¬ 
tration  is  a  voluntary  requirement.  Nobody  is  compelled  to  do  that 
at  all. 

At  the  back  of  your  testimony,  you  indicate  some  concern  about 
health  and  safety — or  health  and  the  environment.  You  are  saying 
that  some  ADR  procedures  may  be  inappropriate  in  cases  involving 
public  health  or  the  environment, 

I  wonder  if  you  might  explain  that. 

Mr.  Barr.  Yes,  Congressman.  First,  we  are  not  suggesting  that 
that  is  a  categorical  ban  on  the  use  of  ADR.  We  think  it  is  a  factor 
that  should  be  considered  by  the  Government  officials  when  they 
are  turning  something  over  for  arbitration,  and  we  can  conceive  of 
circumstances  where  it  is  perfectly  appropriate. 

But  one  of  the  principles  here  is  that  when  other  people’s  rights 
are  at  stake,  it  may  be  inappropriate  to  have  a  private  citizen  re¬ 
solve  that  dispute  because,  ultimately,  it  is  the  Government — it  is 
Congress  and  the  officials  in  the  executive  branch  who  have  that 
responsibility  for  protecting  the  rights  of  third  parties  when  they 
are  going  to  be  somehow  affected  by  an  adjudication. 

In  the  area  of  environment,  it  is  sometimes  difficult  to  see — it  is 
difficult  to  identify,  perhaps — an  affected  third  party.  Perhaps  a 
third  party  would  not  have  direct  standing  himself  to  come  in  and 
participate  and  say,  “Hey,  you  can’t  arbitrate  this  thing  because 
my  rights  are  affected.”  Nevertheless,  because  we  are  dealing  with 
the  environment,  which  is  the  common  property  of  the  whole  com¬ 
munity,  we  think  that  it  is  important  to  be  very  careful  about  pri¬ 
vate  arbitration  when  those  kinds  of  issues  are  being  decided. 

Mr.  Guckman.  But  you  are  not  saying  it  should  be  a  categorical 
ban.  There  may  be  cases  where  you  are  talking  about  health  and 
environmental  issues  that  you  could  arbitrate.  You  are  just  saying 
that  it  ought  to  be  understood  that  the  Government  may  not  ulti¬ 
mately  agree  to  an  arbitration  award  where  health  or  environment 
is  involved,  and  therefore,  parties  will  be  more  careful  about  enter¬ 
ing  arbitration  in  the  first  place. 
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Mr.  Barr.  That  is  right,  Congressman,  and  there  are  some  areas 
in  the  environmental  area  where  arbitration  is  used  now  quite 
successfully. 

Mr.  Guckman.  OK.  I  don’t  have  any  objection  to  that.  That 
seems  fair. 

Let  me  ask  you  one  final  question.  What  about  if  the  Govern¬ 
ment  backs  out  of  an  arbitration  decision  after  the  private  parties 
have  spent  an  awful  lot  of  money  to  reach  that  arbitration  deci¬ 
sion?  Do  you  think  that  the  E^ual  Access  to  Justice  Act  should 
apply  to  provide  attorneys’  fees  in  those  cases? 

Mr.  Barr.  I  think  that  is  something  that  we  may  want  to  consid¬ 
er  down  the  road.  I  think,  generally,  we  don’t  expect  these  deci¬ 
sions  to  be  flipped  very  frequently,  except  when  there  are  legiti¬ 
mate  policy  concerns  with  the  decision,  and  in  a  way,  we  are  put¬ 
ting  the  private  parties  in  the  same  position  they  would  have  been 
in  had  they  just  gone  through,  for  example,  an  administrative  law 
judge.  Parties  right  now  can  spend  money  in  a  procedure  for  an  ad¬ 
ministrative  law  judge.  That  decision  can  be  overturned  within  the 
agency,  and  yet  that  doesn't  mean  that  the  party  is  entitled  to  all 
the  money  he  spent  in  the  administrative  law  judge  phase  of  the 
proceeding,  so  we  think  it  is  not  inequitable. 

Now,  another  reason  why  I  think  we  would  like  to  proceed  on 
the  current  basis,  or  at  least  the  current  compromise,  is  we  think, 
in  fact,  the  fact  that  it  is  not  formally  binding  will  actually  expand 
the  use  of  arbitration.  Government  officials  would  be  less  con¬ 
cerned  that  they  are  going  to  get  locked  into  a  position  or  that 
there  is  going  to  be  a  policy  position  that  may  be  taken  that  they 
can’t  live  with  if  they  feel  that  there  is  the  safety  valve  of  the 
review.  So  I  think  it  will  lead  to  much  broader  use  of  ADR. 

We  have  a  sunset  provision  in  the  bill  now  and  I  think  we  should 
revisit  it  in  5  years.  If  it  looks  as  if  these  things  are  not  being 
upheld,  they  are  being  vacated  too  frequently,  and  the  parties  are 
backing  away  from  them  because  of  the  expense,  I  think  we  could 
look  at  the  proposal  you  have  just  made  as  a  way  of  resolving  that. 

Mr.  Glickman.  I  want  to  thank  you  for  your  personal  help  in 
trying  to  resolve  this.  As  I  said,  I  think  this  sends  a  good  signal  on 
the  whole  issue  of  trying  to  resolve  disputes  without  going  through 
costly  legal  processes.  This  may  also  permit  people  who  don’t  have 
a  wealth  of  means,  who  camt  afford  high-powered  Washington 
counsel,  to  come  in  and  be  involved  in  arbitration  much  easier 
than  they  would  through  a  formal  administrative  process.  I  think 
that  is  a  good,  positive,  constructive  thing  to  do  in  our  society. 

Anyway,  I  thank  you  very  much. 

Mr.  Barr.  Thank  you,  CJongressman. 

Mr.  Frank.  Thank  you,  Mr.  Barr. 

Before  I  call  on  Mr.  James,  let  me  just  interject.  You  responded 
to  one  of  Mr.  Glickman’s  questions  that  you  didn’t  think  something 
was  inequitable  because  we  do  it  elsewhere.  I  would  just  note  that 
those  are  two  very  separate  issues. 

What  we  do  elsewhere  and  whether  or  not  we  are  acting  equita¬ 
bly,  whether  it  is  our  institution  or  yours,  I  don’t  think  that  the 
two  questions  have  a  complete  overlap.  Precedent  doesn’t  create 
equity;  it  creates  precedent  and  one  of  the  things  we  may  be  look¬ 
ing  at  is  the  equity. 
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Mr.  James. 

Mr.  James.  Thank  you  so  much. 

Mr.  Barr,  I  want  to  thank  you  for  your  testimony.  It  was  very 
enlightening  and  helpful. 

I  understand  the  concerns  on  the  behalf  of  the  Government 
about  needing  to  review  an  award,  but  we  already  have  a  provision 
for  review  in  591  Judicial  Review  under  the  Administrative  CJode 
approach,  the  way  I  read  it,  in  the  bill.  That  is  correct,  isn’t  it, 
under  the  section  591?  You  could  review  it  in  court  later  in  any 
event?  You  could  review  the  negotiation  award. 

Mr.  Barr.  In  other  words,  under  the  bill,  there  would  be  judicial 
review? 

Mr.  James.  Right. 

Mr.  Barr.  I  believe  that  is  correct. 

Mr.  James.  Yes,  under  591,  I  think  it  says,  “Any  person  adverse¬ 
ly  affected  or  aggrieved  by  an  award  made  in  an  arbitration  pro¬ 
ceeding  conducted  under  this  subchapter  may  bring  an  action  only 
pursuant  to  the  provisions  of  sections  9  through  13  of  title  IX.’’ 

Mr.  Barr.  We  don’t  understand  that  to  include  the  United 
States. 

Mr.  James.  OK.  you  say  the  United  States  still  has  an  independ¬ 
ent — they  could  appeal  any  decision  anyway. 

Mr.  Barr.  No,  I  think  under  the  bill,  as  originally  drafted,  the 
Government  could  not  open  up  an  award - 

Mr.  James.  Then  you - 

Mr.  Barr  [continuing].  But  a  third  party  adversely  affected  by  an 
award  could - 

Mr.  James.  Neither  party  could. 

Mr.  Barr.  That  is  correct.  It  would  be  binding  on - 

Mr.  James.  The  third  party  could.  It  says,  “Any  person  adversely 
affected  or  aggrieved  by  an  award  made  in  an  arbitration  proceed¬ 
ing  conducted  under  subchapter,’’  so  it  would  also  include  an  indi¬ 
vidual  party,  but  not  the  United  States.  If  it  says  “any  party,’’ 
would  that  not  include  anyone? 

Mr.  Barr.  A  party,  as  I  understand  it,  could  have  challenged  an 
award  for  going  outside  the  scope  of  the  arbitration — in  other 
words,  if  the  arbitral  award  went  beyond  the  charter  of  the  arbitra¬ 
tor — but  in  terms  of  challenging  the  arbitration  award  on  its 
merits,  the  parties  could  not  do  so,  but  a  third  party  who  was  af¬ 
fected  by  it  could. 

Mr.  James.  Then  the  language,  perhaps,  should  be  changed  to 
any  person  other  than  a  party  because  any  person  is  all-inclusive. 
It  says  any  person  adversely  affected  or  aggrieved  by  an  award 
made  in  an  arbitration  proceeding  conducted  under  this  chapter. 

Mr.  Barr.  I  believe  our  proposed  compromise  does  pick  up  that 
change. 

Mr.  James.  But  yours  picks  up — gives  only  the  Government  the 
right  to,  in  effect,  say,  “Well,  we  don’t  think  the  award  is  correct,’’ 
and  not  go  with  the  negotiat<^  award,  right? 

Mr.  Barr.  That  is  correct. 

Mr.  James.  Only  the  Government  has  that  right? 

Mr.  Barr.  That  is  correct. 

Mr.  James.  That  doesn’t  seem - 

Mr.  Barr.  And  a  third  party  who  is  affected  by  it. 
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Mr.  James.  Yes,  under  the  separate  section,  but  you  pick  up  on 
page  21,  line  8 — you  would  say,  where  it  reads  here,  “Finality  and 
enforcement  of  awards”  is  the  section  you  want  to  modify.  “The 
award  shall  be  final  and  binding  on  the  parties  to  the  matter  and 
may  be  enforced  pursuant  to  section  9,  title  IX,”  and  then  you  skip 
down  15  lines  and  you  read,  “Pursuant  to  title  IX,  any  person  ad¬ 
versely  affected.” 

Then  you  are  saying  that  doesn’t  include  the  parties  because 
they  are  bound  by  the  paragraph  above.  In  other  words,  they  are 
bound  by  the  earlier  section  that  says  you  have  stipulated  and  you 
are  going  to  have  to  live  with  the  award. 

It  would  seem  to  me  that  if  you  only  let  the  Government  say, 
“No,  we  won’t  go  with  this,  we  won’t  be  bound  by  this  award,  now 
you  start  back  to  base  zero  and  proceed  either  administratively  or 
in  a  court  of  law,  depending  on  the  cause  of  action,”  it  would  be 
both  possibilities  depending  on  the  cause  of  action,  would  it  not? 

Mr.  Bakr.  This  would  be  administrative. 

Mr.  James.  It  would  be  purely  administrative,  OK.  You  would  go 
back,  roll  it  back  to  the  administrative  proceeding  if  the  Govern¬ 
ment  didn’t  like  it?  Correct? 

Mr.  Barr.  Correct. 

Mr.  James.  It  wouldn’t  be  like  an  administrative  proceeding 
where  you  advance  forward,  so  what  you  would  have  is  a  redun¬ 
dancy  of  factual  determinations  if  you  exempt  the  Government 
from  being  bound,  is  the  way  I  would  read  it,  in  other  words.  You 
would  roll  the  clock  back  and  pretend  like  it  never  happened  if  the 
Government  could  back  off.  You  would  start  off  with  the  adminis¬ 
trative  proceeding  and  then  the  Government  would  have  the 
second  bite  at  the  apple,  or  at  least  the  Department  would  be  able 
to  say,  “We  don’t  accept  the  proceeding.”  So  don’t  you  think 
you - 

Mr.  Barr.  It  is  the  Government  that  is  the  decisionmaker  here. 
The  administrative  process  now  provides  for  the  hearing  before  an 
administrative  judge.  That  is  not  final.  That  can  be - 

Mr.  James.  I  understand. 

Mr.  Barr  [continuing].  Reversed  by  a  higher  level  of - 

Mr.  James.  I  understand  that.  What  my  point  is  is  this,  and  I  am 
not  arguing  with  you  on  that  point,  I  understand  that.  It  is  the 
same  in  States,  at  all  State  administrative  hearings  and  the  Feder¬ 
al  Government — they  are  similar  in  that  nature.  In  fact,  most 
States  pattern  it  after  the  Government’s  administrative  hearings. 

My  point  is  this,  why  would  anyone  be  foolish  enough  to  want  to 
go  through  negotiation  and  go  through  the  expense  of  a  negotiation 
which  would  be  nothing  more  than  giving  the  Government  a 
chance  to  say  I  don’t  like  the  award  and  forcing  you  all  the  way 
back  through  an  administrative  proceeding  which  is  what — you 
agree  with  that — that  would  be  the  net  effect.  Your  next  choice 
would  be  start  from  ground  zero,  go  through  the  administrative 
proceeding,  and  then  if  the  Government — if  the  Department  de¬ 
cides  that  they  don’t  like  that,  they  can  overturn  the  decision. 
Then  you  at  least  are  going  forward  through  the  courts,  if  the  over¬ 
turn  is  inappropriate  based  on  the  factual  evidence  in  the  law. 

So  I  am  saying,  with  your  addition,  you  are  doing  more 
damage — you  are  better  off  not  having  the  Glickman  bill,  it  would 
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seem  to  me,  because  someone  may  be  misled  by  thinking  this 
might  work  because  you  could  frustrate  totally  a  plaintiff  who,  in 
good  faith,  said,  “Let’s  arbitrate.”  He  spends  the  money  he  arbi¬ 
trates;  the  Government  says,  “No,  we  won’t  accept  that,”  send  it 
back  to  the  administrative  proceeding  and  have  to  go  all  the  way 
up  the  chain  again. 

Do  you  think  maybe  your  suggestion  is  too  strong  and  would 
thwart  the  whole  purpose  of  the  bill  or  not? 

Mr.  Glickman.  Would  the  gentleman  yield  on  that? 

Mr.  James.  Sure. 

Mr.  Glickman.  Two  problems.  I  would  prefer  to  take  your  posi¬ 
tion,  but  I  think  they  make  the  point,  and  I  haven’t  fully  explored 
it,  but  there  are  constitutional  problems  if  you  don’t  allow  that  ad¬ 
ditional  review  at  the  top. 

But  the  second  thing  is  a  practical  matter.  Nobody  would  ever  go 
into  arbitration  if  what  you  are  saying  were  happening.  It  would 
die  instantaneously. 

My  judgment  is  that  people  will  find  this  is  a  much  more  expedi¬ 
tious,  sane  way  of  dealing  with  it. 

Mr.  Frank.  Will  the  gentleman  yield  to  me? 

It  is  my  understanding  of  the  gentleman’s  position  that  he  is  not 
talking  about  ultimately  derogating  from  the  Government  the  con¬ 
stitutional  power  to  make  a  decision,  but  he  is  talking  about  how 
many  procedural  steps  you  go  through  and  at  whose  initiation  in 
the  interim. 

I  mean,  you  are  not  talking  about  the  Government  ultimately 
losing  the  right  to  make  its  decision. 

Mr.  James.  No.  I  am  saying — I  see  why  you  want  to  have  it  in 
there  for  the  constitutional  reasons.  I  totally  understand  your  con¬ 
cerns  and  your  fears.  I  am  glad  you  testified  about  it. 

What  would  bother  me,  though,  is  what  is  the  incentive  for  a 
party  to  ever  take  the  risk  of  negotiating  in  the  first  instance  if  it 
is  not  binding  if — because  then,  he  has  wasted  all  that  effort  and 
all  that  time  and  money  and  then  he  still  has  to  go  through  the 
administrative  proceeding  where,  once  again,  the  Government  can 
disagree. 

Mr.  Glickman.  If  the  gentleman  would  just  yield  for  one 
moment. 

As  I  understand  it,  most  of  these  things  will  be — at  least  early 
on — will  be  experimented  on  small  cases  where  the  Government 
would  not  want  to  start  over  and  litigate  from  ground  zero.  It 
would  be  more  expensive  for  the  Government  to  do  that. 

I  admit  to  you  there  is  some  risk  involved.  All  I  am  saying  is  if 
they  start  doing  it,  the  whole  process  will  become  useless. 

Mr.  Frank.  Just  let  me  say,  I  think  we  probably  have  other 
things  that  more  properly  belong  in  markup.  Would  the  witness 
like  to  respond  at  this  point? 

Mr.  Barr.  Yes.  I  think  as  a  practical  matter,  that  is  not  going  to 
be  a  problem.  Right  now,  you  have  a  very  low  reversal  rate  of  ad¬ 
ministrative  law  judge  decisions.  Theoretically,  agency  heads  can 
be  overturning  a  lot  of  decisions  that  are  currently  reached  in  the 
formal  process  that  exists.  That  is  not  done. 

I  think  that  the  bill  itself  contemplates  that  these  things  should 
be  used  in  proceedings  where  there  are  not  policy  issues,  signifi- 
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cant  policy  issues,  where  third  parties’  interests  aren’t  affected — 
for  example,  mass  Justice  cases,  like  Social  Security  cases,  other 
kinds  of  cases  where  the  amounts  of  claims  are  small.  They  are 
fact-intensive.  They  are  fact-specific.  There  are  no  big  policy  issues 
to  be  decided. 

The  Government  does  not  have  an  interest  in  flipping  decisions 
because  of  a  $300  difference  in  the  arbitral  award.  That  doesn’t 
happen  today;  it  won’t  happen  under  arbitration. 

I  think  that  it  will  result  in  broader  use  of  arbitration  if  the  Gov¬ 
ernment  reserves  the  right  to  reexamine  this  thing  to  make  sure 
that  policy  issues  haven’t  been  decided. 

Mr.  James.  If  the  gentleman  will  indulge  me  just  one  more 
minute. 

If  there  were  a  way  to  write  it  so  that,  even  though  the  award 
may  not  be — would  be — may  be  binding,  but  you  can  appeal  the  le¬ 
gitimacy  of  the  award  just  the  same  as  you  could  an  adverse  ad¬ 
ministrative  ruling  that  either  party  could  appeal  it.  If  you  could 
avoid  a  de  novo  process,  you  might  save  the  Government  money,  is 
all  I  am  saying.  In  other  words,  there  seems  little  point  in  going 
through  a  negotiation,  going  through  a  whole  negotiation  and  evi¬ 
dence-finding  process  and  then  doing  it  the  second  time  if,  some¬ 
how,  the  award  would  have  the  same  status,  the  same  status,  a  dif¬ 
ferent  proceeding,  but  the  same  status,  if  it  were  possible. 

Mr.  Barr.  That  is  the  problem  you  already  have  with  the  admin¬ 
istrative  law  because  if  you  create  a  right  to  review  on  the  record, 
as  opposed  to  going  back  to  the  formal  proceeding,  then  the  infor¬ 
mal  proceeding  will  become  formalized  because  people  will  be  cre¬ 
ating  the  record  for  review. 

Mr.  James.  I  like  the  effort  and  I  understand  the  reason  for  it 
and  maybe  it  will  work,  but  quite  frankly,  a  plaintiff  is  taking  a 
very  high  risk  in  selecting  and  then  agreeing  to  pay  the  negotia¬ 
tion  fees,  for — I  mean,  to  pay  the  parties  to  the  arbitration  fees,  to 
pay  that  and  then  to  have  to  perhaps  start  all  over  again. 

It  may  be  better  to  consider  the  suggestion  of  payment  of  attor¬ 
neys’  fees  and  costs,  et  cetera,  if  the  Government  turns  it  down, 
and  maybe  you  should — what  about  the  neutrality  of  a  right — what 
about  mutuality  of  right  to  not  live  with  the  award?  Why  don’t  you 
then  let  the  plaintiff  have  the  right  not  to  live  with  the  award,  too? 
Mutuality -of-remedy  concept. 

Mi*.  Barr.  We  have  no  objection  to  that.  In  mass  Justice  cases,  I 
don’t  think  it  is  going  to  be  a  problem.  It  will  be  a  problem  only 
where  an  arbitral  award  does  implicate  policy  considerations. 

In  the  private  sector,  people  use  ADR  all  the  time  where  there  is 
a  theoretical  risk  that  it  is  not  going  to  be  accepted.  That  is  what 
mini-trials  are  and  other  things.  I  think,  by  and  large,  people  still 
think  it  is  worth  it  to  go  through  that  kind  of  proceeding - 

Mr.  Frank.  But  don’t  they  have  in  the  private  sector  mutuality? 

Mr.  Barr.  Yes. 

Mr.  Frank.  And  that  is  one  of  the  points.  In  the  private  sector, 
you  have  mutuality  of  refusal,  whereas — so,  if  you  had  mutuality 
rather  than  a  one-way  street,  it  might  be  a  different  story. 

Mr.  James.  Thank  you  so  much  for  your  testimony.  I  am  sure  we 
will  work  out  a  lot  of  these  at  markup. 

Mr.  Frank.  Mr.  Edwards.  Don,  do  you  have  any  questions? 
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Mr.  Edwards.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Frank.  Mr.  Smith. 

Mr.  Smith  of  Texas.  Thank  you,  Mr.  Chairman. 

Let  me  confess  at  the  outset  to  a  keen  interest  in  this  particular 
suWect.  Long  ago  and  far  away,  when  I  was  a  county  commissioner 
in  San  Antonio,  TX,  I  proposed  a  mediation  center  which  actually 
took  off  and  is  now  a  thriving  business  in  San  Antonio.  So  I  believe 
in  the  concept,  believe  in  what  we  are  trying  to  do  today. 

Mr.  Barr,  I  missed  the  first  couple  of  minutes  of  your  testimony. 
Have  you  addressed  the — or  have  the  mentioned  the  constitutional 
questions  that  you  raised  in  your  testimony  yet? 

Mr.  Barr.  I  did  mention  them. 

Mr.  Smith  of  Texas.  My  question  is  you  mentioned  a  proposed 
modification  to  the  bill  that  is  acceptable  both  to  the  Department 
of  Justice  and  the  ABA,  and  I  wonder  if  you  discussed  that  modifi¬ 
cation  and  the  constitutional  questions  with  Mr.  Glickman  and 
have  made  any  progress  to  resolving  the  differences. 

Mr.  Barr.  I  think  yes.  With  the  compromise  that  we  have 
worked  out  with  the  ABA  and  ACUS,  we  think  that  obviates  the 
constitutional  problem  and  we  think  it  would  actually  lead  to  a 
more  effective  bill. 

Mr.  Smith  of  Texas.  If  I  could  ask  my  colleague  from  Kansas, 
have  you  been  able  to  address  that,  the  constitutional  problem? 

Mr.  Glickman.  We  have  talked  about  it  and  Mr. — we  have  raised 
it  a  little  bit  in  Mr.  James'  questions  as  well. 

Mr.  Frank.  Can  I  just  say  at  this  point  again,  as  I  said  before,  we 
have  some  markup  type  issues  that  I  think - 

Mr.  Smith  of  Texas.  OK. 

Mr.  Frank.  We  wilL  discuss  that.  Let  me  say  for  the  record, 
ACUS  is  A-C-U-S,  standing  for  the  Administrative  Conference  of 
the  United  States. 

Mr.  Smith  of  Texas.  I  understand  the  constitutional  problems 
that  you  mentioned  in  your  testimony  and  I  am  hopeful  that  we 
can  resolve  those. 

I  don’t  have  any  other  questions,  Mr.  Chairman.  Thank  you. 

Mr.  Frank.  Thank  you.  It  does  sound  like  there  is  enough  of  an 
interest  in  this,  so  we  will  be  actually  having  a  session  when  we 
will  have  a  premarkup  session  to  talk  about  it  and  then  give  the 
staff  some  instructions. 

Mr.  Staggers. 

Mr.  Staggers.  No  questions,  Mr.  Chairman. 

Mr.  Frank.  Mr.  Douglas. 

Mr.  Douglas.  I  also  wanted  to  commend  the  sponsor.  I  think  this 
is  a  good  way  to  go  and  if  I  can  share  some  personal  experiences, 
too,  I  founded  a  mediation  program  in  New  Hampshire  10  years 
ago,  a  New  Hampshire  mediation  program  still  in  effect.  We  also 
used  mediation,  arbitration,  conciliation  in  the  court  system  and  I 
see  you  do  have  a  training  component  in  here,  because  it  is  very, 
very  important  that  folks  understand  the  difference  between  medi¬ 
ation  and  arbitration.  All  too  often,  I  think  agencies  just  go  to  arbi¬ 
tration,  which  is  like  a  minitrial. 

I  also  see  we  have  the  use  of  neutrals  and  outside  neutrals.  My 
only  technical  question,  Mr.  Barr,  is  it  says  vou  can  contract  for 
services  of  neutrals  outside  the  agency.  Do  tney  need  any  appro- 
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priation  for  that  or  is  that  an  authorization  that  they  can  take 
funds  that  aren’t  otherwise  appropriated  to  hire  a  neutral  that  all 
parties  agree  is  a  former  official  or  someone  who  is  fair?  How  do 
they  mechanically  get  that  person  in  a  building  to  sit  down  and 
hear  the  dispute? 

I  suppose  the  money  would  have  to  come  out  of  an  appropriation 
that— where  Congress  has  allowed  the  money  to  be  used  for  that 
purpose,  either  general  operations  or  the  appropriation  to  the  unit 
that  is  litigating  the  case.  But  do  we  need  some  kind  of  an  all-en¬ 
compassing  sentence  that  will  authorize  agencies  to  be  able  to  draw 
out  of  contract  services  or  whatever  the  buzz  word  is  down  here  to 
be  able  to  hire  someone  who  they  agree  may  be  involved  in  a  2-  or 
3-week  event,  but  all  agree  is  the  perfect  person  to  resolve  the  dis¬ 
pute? 

MrrBARR.  No,  I  don’t  think  you  would  need  any  further  authori¬ 
zation  than  this  statute.  It  would  be  a  lawful  purpose  for  a  depart¬ 
ment  to  take  money  that  isn’t  otherwise  limited  by  Congress  and 
spend  it  on  this. 

Mr.  Smith  of  Texas.  Good.  OK,  thank  you. 

Mr.  Frank.  Thank  you. 

I  think  there  are  no  further  questions  and  we  appreciate  it  and 
we  will  be  back  to  you  as  we  proceed,  I  think  the  hearings  have 
uncovered  a  couple  of  things  and  we  will  probably  want  to  do  some 
further  work. 

Next,  we  will  hear  from  Marshall  Breger,  Chairman  of  the  Ad¬ 
ministrative  Conference  of  the  United  States.  Mr.  Breger,  please 
proceed, 

STATEMENT  OF  MARSHALL  J.  BREGER,  CHAIRMAN,  ADMINISTRA¬ 
TIVE  CONFERENCE  OF  THE  UNITED  STATES,  ACCOMPANIED  BY 
GARY  J.  EDLES,  GENERAL  COUNSEL,  ADMINISTRATIVE  CON¬ 
FERENCE  OF  THE  UNITED  STATES,  AND  CHARLES  POU,  STAFF 
ATTORNEY 

Mr.  Breger.  Thank  you  very  much,  Mr.  Chairman. 

First,  let  me  ask  that  my  statement  already  provided  to  you  be 
incorporated  into  the  record. 

Mr.  Frank.  If  there  is  no  objection,  it  will  be  part  of  the  record. 
Mr.  Breger.  Let  me  introduce  the  two  gentlemen  accompanying 
me.  Gary  Edles,  the  General  Counsel  of  the  Administrative  Confer¬ 
ence,  and  Charles  Pou,  Staff  Attorney  at  the  Conference.  You  will 
forgive,  also,  my  voice.  I  am  battling  a  winter  cold. 

Mr.  Frank.  I  hold  people  to  a  pretty  low  voice  standard  myself, 
so  you  don’t  have  to  worry  about  that. 

Mr.  Breger.  This  matter  has  already  been  before  you  last  year 
and  I  think  the  discussion  already  this  morning  has  advanced  the 
ball  considerably,  so  I  am  going  to  make  only  a  few  oral  remarks 
and  then  hold  myself  open  for  any  questions  you  may  have. 

I  think  it  is  important  to  understand  that  10  years  from  now, 
there  will  be  substantial  ADR  built  into  Federal  Government  activ¬ 
ity.  'The  question  that  you  have  before  you  is  whether  the  Federal 
Government  is  going  to  back  into  its  ADR  activity  or  whether  it  is 
going  to  shape  it  ahead  of  time  and  plan  the  kind  of  activity  it  is 
going  to  have. 
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FBI  AUTHORITY  TO  SEIZE  SUSPECTS  ABROAD 


WEDNESDAY,  NOVEMBER  8,  1989 

House  of  Representatives, 

Subcommittee  on  Civil  and  Constitutional  Rights, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:50  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Don  Edwards 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Don  Edwards,  Geo  W.  Crockett,  F. 
James  Sensenbrenner,  Jr.,  William  E.  Dannemeyer,  and  Craig  T. 
James. 

Also  present:  James  X.  Dempsey,  assistant  counsel,  and  Colleen 
Kiko,  minority  counsel. 

Mr.  Edwards.  The  subcommittee  will  come  to  order. 

This  morning  the  subcommittee  considers  whether  or  not  the 
FBI  can  seize  a  suspect  from  a  foreign  country  without  the  coopera¬ 
tion  or  the  consent  of  that  country. 

We  are  going  to  have  witnesses  from  the  Department  of  Justice 
and  from  the  State  Department  and  I  will  reserve  any  further  com¬ 
ments  until  after  the  testimony. 

Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Mr.  Chairman,  I  have  an  opening 
statement. 

Mr.  Edwards.  The  gentleman  is  recognized. 

Mr.  Sensenbrenner.  Mr.  Chairman,  we’re  here  today  still  suffer¬ 
ing  from  a  hangover  of  Jimmy  Carter’s  last  month  in  office.  After 
he  was  defeated  for  the  Presidency  by  Ronald  Reagan  in  1980,  his 
Justice  Department  came  up  with  guidelines  relative  to  FBI  activi¬ 
ties  in  the  seizing  of  international  terrorists  abroad. 

We’re  having  a  hearing  on  these  guidelines  now,  over  8  years 
after  the  fact,  and  after  two  more  Presidential  elections,  where  the 
sons  of  Jimmy  Carter  did  not  make  it  through  the  polling  place. 

I  am  concerned  about  the  timeliness  of  this  hearing  and  I  am 
also  concerned  about  the  fact  that  there  appears  to  be  an  attempt 
to  hamstring  the  efforts  of  the  FBI  in  the  apprehension  of  interna¬ 
tional  terrorists  abroad  and  returning  them  to  justice  in  the  United 
States. 

If  the  Carter  administration  guidelines  are  continued  in  force, 

-  the  only  people  who  will  take  joy  in  that  are  the  Muammar  Qadha- 
fls,  the  Manuel  Ortegas,  and  the  drug  bosses  of  the  Medillin  drug 
cartel,  and  that  is  an  accomplished  fact. 

We’re  no  longer  fortress  America.  It  seems  to  me  that  our  law 
enforcement  personnel  ought  to  be  able  to  project  themselves 
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abroad  in  certain  narrowly  selected  cases  where  the  national  inter¬ 
est  of  the  United  States  and,  indeed,  the  safety  and  peace  of  the 
world  is  at  hand. 

I  think  those  are  the  sidelines  that  the  FBI  has  conducted  itself 
during  the  present  administration  as  well  as  during  President  Rea¬ 
gan’s  two  terms  in  office. 

To  suggest  that  the  President's  power  in  international  law  is  ab¬ 
solutely  barred  to  do  this,  in  my  opinion,  is  unconscionable.  It 
seems  to  me  that  we  ought  to  be  able  to  do  the  right  thing,  as 
Ronald  Reagan  did  in  the  Achille  Lauro  h^'acking  attempt  and  the 
bringing  of  the  Egyptian  plane  down  in  Italy  in  the  apprehension 
of  some  of  the  terrorists  there. 

I  thank  the  chairman. 

Mr.  Edwards.  I  thank  the  gentleman  for  his  observation. 

I  will  only  make  one  point.  I’m  not  going  to  make  a  speech,  but  I 
would  like  to  point  out  that  already  the  Iranian  Parliament  has 
cited  this  Justice  Department  opinion  and  says  that  they  have  the 
same  right  to  come  into  the  United  States  and  arrest  Iranian  fugi¬ 
tives  without  our  knowledge  and  kidnap  them. 

Mr.  Dannemeyer,  do  you  have  an  opening  statement? 

Mr.  Dannemeyer.  No,  Mr.  Chairman. 

Mr.  Edwards.  The  gentleman  from  Florida. 

Mr.  James.  No. 

Mr.  Edwards.  No  statement. 

Our  witnesses  today  are  Mr.  William  P.  Barr,  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  Department  of  Justice;  the  Hon¬ 
orable  Abraham  D.  Sofaer,  Legal  Adviser,  U.S.  Department  of 
State,  and  our  friend  of  many  years,  Oliver  B.  Revell,  Associate 
Deputy  Director  for  Investigations,  Federal  Bureau  of 
Investigation. 

Mr.  Barr,  I  believe  that  you’re  going  to  be  first. 

[Witnesses  sworn  en  masse.] 

Mr.  Edwards.  Thank  you. 

Without  objection,  the  full  statements  of  all  three  witnesses  will 
be  made  a  part  of  the  record.  We  welcome  you,  and  Mr.  Barr,  you 
may  proceed. 

STATEMENT  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY 
GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DEPARTMENT  OF 
JUSTICE 

Mr.  Barr.  'Thank  you,  Mr.  Chairman. 

.  Mr.  Edwards.  Mr.  Barr,  you’ll  have  to  give  the  whole  statement 
insofar  as  it  only  arrived  this  morning.  I  might  point  out,  that  all 
three  testimonies  violated  the  rules  of  the  House.  We’re  supposed 
to  get  this  testimony  48  hours  in  advance  and  several  of  them  got 
here  late  last  night  but  none  of  them  complied  with  the  rules.  So 
insofar  as  you’re  concerned,  Mr.  Barr,  please  read  the  entire 
statement. 

Mr.  Barr.  I  am  pleased  to  be  here  today  to  discuss  the  extent  to 
which  the  United  States  has  authority  under  its  own  domestic  laws 
to  carry  out  extraterritorial  arrests  which  may  depart  from  princi¬ 
ples  em?jodied  in  international  law. 
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The  United  States  is  facing  increasingly  serious  threats  to  its  do¬ 
mestic  security  from  both  international  terrorist  groups  and  nar¬ 
cotics  traffickers.  Many  of  these  criminal  organizations  target  the 
United  States  and  U.S.  citizens  while  operating  from  foreign 
sanctuaries. 

While  many  nations  have  cooperated  in  our  efforts  to  combat  ter¬ 
rorism  and  narcotics  trafficking  by  entering  into  extradition  agree¬ 
ments  and  providing  us  with  other  forms  of  assistance,  some  for¬ 
eign  governments  have  unfortunately  failed  to  take  steps  to  protect 
the  United  States  from  these  predations,  and  others  actually  act  in 
complicity  with  these  groups. 

It  was  in  this  context  that  the  Office  of  Legal  Counsel  reexam¬ 
ined  an  opinion  that  was  issued  in  1980,  the  last  year  of  the  Carter 
administration.  The  1980  opinion  had  potentially  broad  ramifica¬ 
tions  for  the  conduct  of  extraterritorial  law  enforcement  activities 
by  the  Federal  Bureau  of  Investigation  and  other  executive  branch 
omcials. 

The  question  presented  was  whether  the  FBI  had  the  authority 
under  U.S.  law  to  arrest  a  fugitive  in  a  foreign  country  without 
that  country’s  consent  under  classic  principles  of  customary  inter¬ 
national  law. 

Assuming  on  the  facts  before  them  that  the  apprehension  in 
question  would  most  likely  constitute  a  violation  of  customary 
international  law,  the  authors  of  the  1980  opinion  determined  that 
the  FBI  had  no  authority  under  domestic  law  to  perform  such  an 
arrest.  The  1980  opinion  based  its  conclusion  on  two  separate 
grounds. 

First,  the  1980  opinion  determined  that  “U.S.  agents  have  no  law 
enforcement  authority  in  another  nation  unless  it  is  the  product  of 
that  nation’s  consent,”  reasoning  that  the  authority  of  the  United 
States,  as  a  sovereign,  is  necessarily  “limited  by  the  sovereignty  of 
foreign  nations.” 

In  other  words,  the  1980  opinion  suggested  that  the  President 
and  the  Congress  are  legally  powerless  under  U.S.  law  to  authorize 
action  in  a  foreign  country  that  departs  from  customary  interna¬ 
tional  law. 

Second^  regardless  of  whether  the  United  States,  as  a  sovereign, 
has  the  authority  to  act  in  contravention  of  customary  internation¬ 
al  law,  the  1980  opinion  concluded  that  the  FBI  could  never  make 
apprehensions  in  contravention  of  customary  international  law 
under  its  own  general  enabling  statutes. 

Although  the  statutes  themselves  do  not  restrict  the  extraterri¬ 
torial  reach  of  the  agency's  authority,  the  1980  opinion  reasoned 
that  they  must  be  construed  restrictively  to  preclude  the  FBI  from 
departing  from  customary  international  law  norms  in  all 
circumstances. 

Because  such  limitations  may  impair  our  ability  to  defend  our¬ 
selves  from  overt  physical  assaults  on  our  citizens  by  terrorists  and 
the  equally  pernicious  large-scale  trafficking  of  drugs  into  the 
United  States  by  foreign  criminal  organizations,  the  FBI  asked  the 
Office  of  Legal  Counsel  and  the  Department  of  Justice  to  reexam¬ 
ine  its  1980  opinion. 

On  June  21,  1989,  we  issued  an  opinion  partially  reversing  the 
1980  opinion.  Although  the  content  of  the  1989  opinion,  like  other 
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advice  rendered  by  the  Office  of  Legal  Counsel,  must  remain  confi¬ 
dential,  I  am  happy  to  share  with  the  committee  our  legal  reason¬ 
ing  and  our  conclusions. 

Before  turning  to  these  legal  issues,  I  think  it  is  important  that 

the  committee  understand - 

Mr.  Edwards.  Mr.  Barr,  may  I  interrupt? 

Why  does  it  have  to  remain  confidential?  Is  this  a  change  in 
policy?  We  have  a  copy  of  other  nonclassified  opinions.  This  is  not 
a  classified  document,  Mr.  Barr.  Why  are  you  withholding  it  from 
this  committee,  and  have  you  sent  it  to  any  other  committees? 

Mr.  Barr.  No,  we  have  not  sent  the  opinion  to  any  other 
committee. 

Mr.  Edwards.  Yes,  I  believe  you  did. 

Mr.  Barr.  No. 

Mr.  Edwards.  Well,  you  sent  the  assassination  one  to  the  Intelli¬ 
gence  Committee. 

Mr.  Barr.  We  issued  an  opinion  concerning  Executive  Order 
12333  at  the  request  of  the  Director  of  Central  Intelligence  when 
he  asked  for  our  advice.  It  was  in  the  context  of  a  dialog  he  was 
having  with  the  House  and  Senate  Intelligence  Committees,  and  he 
asked  us  to  prepare  a  memo,  an  opinion,  which  he  would  share 
with  those  committees.  So  that  opinion  was  written  with  the  expec¬ 
tation  that  it  would  be  shared  with  the  Intelligence  Committees. 

Now,  this  is  not  a  change  in  policy,  Mr.  Chairman.  Since  its  in¬ 
ception,  the  Office  of  Legal  Counsel’s  opinions  have  been  treated  as 
confidential. 

Mr.  Edwards.  Up  until  1985  you  published  them,  and  I  have  it  in 
front  of  me — opinions  of  the  Office  of  Legal  Counsel — the  previous 
opinion. 

[The  previous  opinion,  published  in  1985,  is  reproduced  in  the 
appendix.] 

Mr.  Barr.  Our  office  has  a  limited  publication  proj^t,  where 
after  a  number  of  years  have  transpired,  we  review  opinions  and 
select  certain  opinions  that  we  think  it’s  in  the  public  interest  to 
publish.  And  after  careful  review  in  the  executive  branch,  includ¬ 
ing  review  at  the  White  House  and  within  the  Department  of  Jus¬ 
tice,  and  all  concerned  agencies,  we  publish  them. 

A  1980  opinion  was  published  in  1985 — 5  years  after  its  publica¬ 
tion.  Prior  to  that  time,  it  was  not  published. 

I’m  sure  you  can  appreciate  that  the  Attorney  General  serves — 
one  of  his  core  functions  is  to  provide  legal  advice  to  the  President, 
and  the  Office  of  Legal  Counsel  performs  that  function  on  behalf  of 
the  Attorney  General.  We  provide  legal  advice  to  the  White  House 
and  to  Cabinet  agencies. 

It  has  been  the  long  established  policy  of  OLC  that  except  in  very 
exceptional  circumstances,  the  opinions  must  remain  confidential. 
We  do  not  even  share  our  opinions  with  other  executive  branch 
^encies  that  are  unconcerned,  and  we  do  not  even  share  our  opin¬ 
ions  within  the  Department  of  Justice  to  different  components 
within  the  I^partment.  We  try  to  keep  them  confined  to  the  cli¬ 
ents  who  are  directly  operationally  affected  by  it. 

This  policy  is  based  on  the  very  same  principles  that  the  attor¬ 
ney-client  privilege  in  general  is  based  upon.  It’s  very  important 
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that  people  in  government,  in  all  three  branches,  be  able  to  seek 
legal  advice. 

Mr.  Edwards.  I  understand  that,  Mr.  Barr,  but  this  is  public 
business,  the  subject  of  much  discussion  in  the  United  States  and 
you’re  going  to  have  to  tell  the  public  and  the  Confess  sometime 
why  you  changed  the  rules  on  this  arresting  of  fugitives  overseas. 

Mr.  Barr.  That’s  what  I’m  here  doing.  We  have  no  objection  to 
explaining  our  conclusions  and  our  reasoning  to  the  committee. 

Before  turning  to  the  legal  issues,  I  think  it  is  important  that  the 
committee  understand  exactly  what  the  1989  opinion  did  and  what 
it  did  not  do. 

Although  the  1989  opinion  has  been  characterized  by  the  press  as 
a  document  that  changed  Department  of  Justice  policy,  the  1989 
opinion  did  no  such  thing.  It  is  strictly  a  legal  analysis  of  the  FBI’s 
authority,  as  a  matter  of  domestic  law,  to  conduct  extraterritorial 
arrests  of  individuals  for  violations  of  U.S.  law. 

The  1989  opinion  expressly  takes  no  position  supporting  or  oppos¬ 
ing,  as  a  matter  of  policy,  the  use  of  the  FBI  or  any  other  executive 
branch  officials  to  make  apprehensions  in  contravention  of  custom¬ 
ary  international  law  It  explicitly  cautions  that  apart  from  the 
question  of  legality  under  domestic  law  such  operations  raise  seri¬ 
ous  policy  considerations  that  obviously  must  be  carefully  weighed. 

Moreover,  the  1989  opinion  does  not  address  the  legal  implica¬ 
tions  of  deploying  the  FBI  in  violation  of  provisions  of  self-execut¬ 
ing  treaties  or  treaties  that  have  been  implemented  by  legislation. 

Now  let  me  turn  to  the  reasons  we  think  the  1980  opinion  was 
flawed.  The  1980  opinion  expressed  the  view  that  the  United 
States,  as  a  sovereign,  has  no  authority  under  its  own  laws  to  con¬ 
duct  law  enforcement  operations  in  another  country  without  that 
country’s  consent. 

It  based  this  view  on  the  conclusion  that  the  de  jure  authority  of 
the  United  States  is  necessarily  limited  by  the  sovereignty  of  the 
nations. 


We  do  not  agree  with  this  proposition,  and  believe  that  the  1980 
opinion’s  reliance  on  the  Schooner  Exchange  v.  M’Faddon  was  mis¬ 
placed.  Under  our  constitutional  system,  the  executive  and  legisla¬ 
tive  branches,  acting  within  the  scope  of  their  respective  authority, 
may  take  or  direct  actions  which  depart  from  customary  interna¬ 


tional  law.  At  least  as  respects  our  domestic  law,  such  action  con¬ 
stitute  “controlling  executive  or  legislative  acte’’  that  supplant 
legal  norms  otherwise  furnished  by  customary  international  law. 


I  IiVh  kV  Ifln  awMtRT  iiTTTlKil  tTSSirTTiTiTifr^  AmTT?McT7f?n  (itiTTSh  iTTSttTu  ji 


Chief  Justice  Marshall,  recognized  that  while  customary  interna¬ 
tional  law  may  provide  rules  of  decision  in  the  absence  of  a  control¬ 
ling  executive  or  legislative  act  to  the  contrary,  it  does  not  abso¬ 
lutely  restrict  the  Nation’s  sovereign  capacity  to  act  in  the  interna¬ 
tional  arena. 


In  Schooner  Exchange,  Chief  Justice  Marshall  opined  that  under 
principles  of  customary  international  law  a  French  warship  was 
impliedly  immune  from  judicial  process  within  the  territory  of  the 
United  States,  but  expressly  acknowledged  that  “the  sovereim,  the 
United  States,  is  capable  of  destro3dng  this  implication,  either  by 
employing  force,  or  by  subjecting  such  vessels  to  the  jurisdiction  of 
its  ordinary  tribunals.’’ 
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In  the  Brown  case,  Marshall  observe4  that  the  rule  of  customary 
international  law: 

''is  a  guide  which  the  sovereign  follows  or  abandons  at  his  will. 
The  rule,  like  other  precepts  of  morality,  of  humanity,  and  even  of 
wisdom,  is  addressed  to  the  judgment  of  the  sovereign;  and  al¬ 
though  it  cannot  be  disregarded  by  him  without  obloquy,  yet  it 
may  he  disregarded." 

In  acknowledging  the  United  States’  sovereign  authority  in  this 
area.  Chief  Justice  Marshall  did  not  attempt  to  draw  any  distinc¬ 
tion  between  actions  that  infringe  on  the  territorial  sovereignty  of 
foreign  nations  and  other  types  of  depaitures  from  customary 
international  law. 

Since  that  time,  the  courts  have  repeatedly  recognized  that  the 
executive  and  legislative  branches  may,  in  exercising  their  respec¬ 
tive  authority,  depart  from  customary  international  law  norms. 

In  particular,  it  has  been  stated  that  in  the  exercise  of  his  consti¬ 
tutional  authority,  the  President  may  depart  from  customary  inter¬ 
national  law  by  a  “controlling  executive  act.”  The  1980  opinion  ut¬ 
terly  failed  to  consider  the  Supreme  Court’s  recognition  of  the 
President’s  authority  in  this  area. 

The  1980  opinion  also  concluded,  as  its  second  ground,  that  the 
FBI  could  not  make  apprehensions  in  contravention  of  customary 
international  law  under  one  of  its  general  enabling  statutes,  rea¬ 
soning  that  general  enabling  statutes  must  be  construed  restrictive- 
ly  to  prohibit  absolutely  any  departure  from  the  standards  of  cus¬ 
tomary  international  law.  Again,  we  reject  this  analysis. 

The  FBI’s  general  enabling  statutes,  28  U.S.C.  533(1)  and  18 
U.S.C.,  section  3052,  give  the  FBI  authority  to  “detect  and  pros¬ 
ecute  crimes"  and  “make  arrests"  without  any  express  geographi¬ 
cal  limitation. 

The  Office  of  Legal  Counsel  has  previously  opined  that  there 
does  not  appear  to  be  any  room  for  serious  dispute,  that  these  stat¬ 
utes  confer  extraterritorial  law  enforcement  authority  on  the  FBI. 
For  example,  when  a  foreign  sovereign  has  consented  to  the  FBI’s 
conduct  of  an  arrest  within  its  territory,  we  see  no  basis  to  con¬ 
clude  that  the  FBI  is  powerless  to  make  the  arrest. 

Thus,  the  narrow  question  presented  is  whether  the  FBI’s  ena¬ 
bling  statutes  absolutely  bar  the  FBI  from  undertaking  extraterri¬ 
torial  apprehensions  whenever  such  actions  depart  from  customary 
international  law. 

The  gravamen  of  the  1980  opinion  is  that  customary  internation¬ 
al  law  imposes  absolute  restrictions  on  the  authority  of  the  United 
States  to  take  extraterritorial  action,  and  that  these  restrictions, 
when  read  into  the  FBI’s  general  enabling  statutes,  absolutely  bar 
the  FBI  from  conducting  extraterritorial  arrests  that  depart  from 
customa^  international  law  norms. 

We  think  that  that  position  is  untenable.  Both  of  the  enabling 
statutes  are  statutes  that  carry  into  execution  the  President's  core 
executive  law  enforcement  power  which,  where  extraterritori^ 
action  is  concerned,  intersects  with  this  constitutional  responsibil¬ 
ities  in  the  field  of  foreign  relations. 

In  our  view,  because  the  President  has  recognh^  authority  to 
override  customary  international  law,  restrictions  imposed  by  cus¬ 
tomary  international  law  should  not  be  read  into  such  genersu  ena- 
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bling  statutes  in  a  manner  that  precludes  the  exercise  of  his 
authority. 

As  Justice  Jackson  said  in  his  famous  concurring  opinion  in  the 
steel  seizure  case,  should  indulge  the^idest  latitude  of  interpre¬ 
tation  to  sustain  the  President’s  exclusive  function  to  command  the 
instruments  of  national  force,  at  least  when  turned  against  the  out¬ 
side  world  for  the  security  of  our  society.” 

To  the  extent  that  principles  of  customary  international  law  are 
read  into  these  broad  enabling  statutes,  we  reject  the  notion  that 
the  statute  must  be  read  as  transforming  customary  international 
law  principles  into  absolute  restrictions  on  executive  action. 
Accordingly,  the  FBI’s  general  enabling  statutes  should  be  con¬ 
strued  as  permitting  the  agency  to  take  extraterritorial  action 
either  when  such  actions  are  consistent  with  customary  interna¬ 
tional  law — as  with  the  consent  of  a  foreign  sovereign — or  when 
the  agency  has  been  directed  to  do  so  by  a  “controlling  executive 
act”  that  supplants  customary  international  law. 

Quite  apart  from  the  question  whether  the  FBI  has  statutory  au¬ 
thority  to  override  customary  international  law  in  accordance  with 
an  appropriate  directive  from  the  executive  or  lemslative  branches, 
the  1980  opinion  failed  to  consider  the  President’s  inherent  consti¬ 
tutional  power  to  authorize  law  enforcement  activities. 

Even  in  the  a|)sence  of  28  U.S.C.,  section  533(1)  and  18  U.S.C., 
section  3052,  the  President,  in  accordance  with  his  general  execu¬ 
tive  authority  under  article  II  and  his  constitutional  responsibility 
to  “take  care  that  the  laws  be  faithfully  executed,”  nevertheless 
has  the  power  to  authorize  agents  of  the  executive  branch  to  con¬ 
duct  extraterritorial  arrests. 

The  Supreme  Court’s  decision  in  the  In  re  Neagle  case  in  1890 
supports  this  conclusion.  A  recitation  of  that  case  is  set  forth  in  the 
testimony  and  I’d  like  to  skip  that,  if  I  may,  and  continue. 

Mr.  Edwards.  Without  objection,  so  ordered. 

Mr.  Barr.  Our  conclusion  also  finds  support  in  the  recent  deci¬ 
sion  of  the  U.S.  Court  of  Appeals  for  the  Eleventh  Circuit  in 
Garcia-Mir  v.  Meese,  a  1986  case,  and  again,  the  facts  of  that  case 
and  the  court’s  decision  is  set  forth  in  the  testimony. 

Moreover,  the  conclusion  that  the  President  has  the  authority  to 
depart  from  customary  international  law  is  consistent  with  the 
very  nature  of  customary  international  law.  Customary  interna¬ 
tional  law  is  not  a  rigid  canon  of  rules,  but  an  evolving  set  of  prin¬ 
ciples  founded  on  a  common  practice  and  understanding  of  many 
nations. 

It  is  understood  internationally  that  this  evolution  can  occur  by 
a  state  departing  from  prevailing  customary  international  law 
principles,  and  seeking  to  promote  a  new  rule  of  international 
custom  or  practice — although  a  state  remains  liable  under  interna¬ 
tional  law  for  breaches  until  a  new  rule  develops. 

In  the  absence  of  authority  under  the  Constitution  to  take  ac¬ 
tions  departing  from  customary  international  law,  the  United 
States  would  be  absolutely  bound  under  its  own  fundamental  laws 
to  international  customs  and  practices,  and  largely  powerless  to 
play  a  role  in  shaping  and  changing  those  customs  and  practices. 

Under  our  constitutional  system,  where  the  President  is  primari¬ 
ly  responsible  for  the  conduct  of  our  foreign  affairs,  it  therefore 
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makes  sense  that  the  President  has  the  discretion  to  depart  from 
customary  international  law  norms  in  the  exercise  of  his  constitu¬ 
tional  authority. 

As  my  colleague  Judge  Sofaer  will  also  discuss,  there  are  in¬ 
stances  where  extraterritorial  arrests  without  the  host  sovereign’s 
consent  may  be  justified  under  international  law.  For  example,  in 
response  to  an  actual  or  threatened  terrorist  attack,  we  would  have 
good  grounds  under  general  principles  of  international  law  to  justi¬ 
fy  extraterritorial  law  enforcement  actions  over  a  foreign  sover¬ 
eign’s  objections. 

Moreover,  in  appropriate  circumstances,  we  may  have  a  sound 
basis  under  international  law  to  take  action  against  large-scale 
drug  traffickers  being  given  safe  haven  by  a  government  acting  in 
complicity  with  their  criminal  enterprise.  Thus,  it  may  well  be  that 
the  President  will  choose  to  direct  extraterritorial  arrests  only 
when  he  believes  that  he  is  justified  in  doing  so  as  a  matter  of  self- 
defense  under  international  law. 

However,  it  is  ultimately  the  President’s  judgment  as  to  the  need 
for  a  particular  operation  that  is  controlling  for  purposes  of  domes¬ 
tic  law. 

In  closing,  I  want  to  emphasize  that  the  United  States  strongly 
believes  in  working  cooperatively  with  other  nations  and  fostering 
respect  for  international  rules  of  law,  and  we  continue  to  work  to¬ 
gether  with  foreign  governments  to  stem  the  threats  that  interna¬ 
tional  terrorism  and  drug  trafficking  pose  to  the  world  community. 
The  1989  opinion  does  not  change  that  policy. 

Furthermore,  in  light  of  the  serious  international  consequences 
that  could  follow  from  deploying  the  FBI  to  conduct  an  extraterri¬ 
torial  apprehension  in  contravention  of  customary  international 
law,  I  can  assure  you  that  the  administration  would  take  such 
action  only  in  the  most  compelling  circumstances  after  appropriate 
deliberation  among  the  Departments  of  State  and  Justice  and  ap¬ 
propriate  executive  branch  officials. 

The  administration  is  well  aware  that  adherence  to  a  system  of 
just  international  norms  contributes  to  world  peace  and  stability. 

That  concludes  my  testimony.  I  would  be  happy  to  address  any 
questions  that  you  might  have. 

Mr.  Edwards.  'Thank  you,  Mr.  Barr. 

[The  prepared  statement  of  Mr.  Barr  follows:] 
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Prepared  Statement  of  Wiluam  P.  Barr,  Assistant  Attorney  General,  Office 
OF  Legal  Counsel,  U.S.  Department  of  Justice 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  be  with  you  today  to  discuss  the  extent  to 
which  the  United  States  has  authority  under  its  own  domestic  laws 
to  carry  out  extraterritorial  arrests  which  may  depart  from 
principles  embodied  in  international  law. 

The  United  States  is  facing  increasingly  serious  threats  to 
its  domestic  security  from  both  international  terrorist  groups 
and  narcotics  traffickers.  Many  of  these  criminal  organizations 
target  the  United  States  and  United  States  citizens  while 
operating  from  foreign  sanctuaries.  While  many  nations  have 
cooperated  in  our  efforts  to  combat  terrorism  and  narcotics 
trafficking  by  entering  into  extradition  agreements  and  providing 
us  with  other  forms  of  assistance,  some  foreign  governments  have 
unfortunately  failed  to  take  steps  to  protect  the  United  States 
from  these  predations,  and  others  actually  act  in  complicity  with 
these  groups.  Congress  has  enacted  laws  to  criminalize  certain 
terrorist  conduct  wherever  it  occurs,  such  as  18  U.S.C.  §  1203 
(implementing  International  Convention  Against  the  Taking  of 
Hostages)  and  18  U.S.C.  §  2331  (terrorist  acts  abroad  against 
United  States  nationals) .  Viewed  against  this  backdrop,  the 
extraterritorial  enforcement  of  United  States  laws  is  of  growing 
importance  to  our  ability  to  protecu  vital  national  interests. 

It  was  in  this  context  —  particularly  in  the  face  of  the 
growing  menace  of  anti-U.S.  terrorism  —  that  the  Office  of  Legal 
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Counsel  reexamined  an  opinion  that  it  had  issued  in  the  last  year 
of  the  Carter  Administration.  4B  Op.  O.L.C.  543  (March  31,  1980) 
(the  ^1980  Opinion'^)  .  The  1980  Opinion  had  potentially  broad 
ramifications  for  the  conduct  of  extraterritorial  law  enforcement 
activities  by  the  Federal  Bureau  of  Investigation  (''FBI'')  and 
other  Executive  Branch  officials.  The  question  presented  was 
whether  the  FBI  had  the  authority  under  United  States  law  to 
arrest  a  fugitive  in  a  foreign  country  without  that  country's 
consent  under  classic  principles  of  customary  international  law. 
Assuming  on  the  facts  before  them  that  the  apprehension  in 
question  would  most  likely  constitute  a  violation  of  customary 
international  law,  the  authors  of  the  1980  Opinion  determined 
that  the  FBI  had  no  authority  under  domestic  law  to  perform  such 
an  arrest.  The  1980  Opinion  based  its  conclusion  on  two  separate 
grounds. 

First,  the  1980  Opinion  determined  that  "U.S.  agents  have  no 
law  enforcement  authority  in  another  nation  unless  it  is  the 
product  of  that  nation's  consent,"  reasoning  that  the  authority 
of  the  United  States,  as  a  sovereign,  is  necessarily  "limited 
...  by  the  sovereignty  of  foreign  nations."  4B  Op.  O.L.C.  at 
551.  In  other  words,  the  1980  Opinion  suggested  that  the 
President  and  the  Congress  are  legally  powerless  under  United 
States  law  to  authorize  action  in  a  foreign  country  that  departs 
from  customary  international  law.  Second,  regardless  of  whether 
the  United  States,  as  a  sovereign,  has  the  authority  to  act  in 
contravention  of  customary  international  law,  the  1980  Opinion 
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concluded  that  the  FBI  could  never  make  apprehensions  in 
contravention  of  customazry  international  law  under  its  general 
enabling  statutes.  Although  the  statutes  themselves  do  not 
restrict  the  extraterritorial  reach  of  the  agency's  authority, 
the  1980  Opinion  reasoned  that  they  must  be  construed 
restrictively  to  preclude  the  FBI  from  departing  from  customary 
international  law  norms  in  all  circumstances. 

Because  such  limitations  may  impair  our  ability  to  defend 
ourselves  from  overt  physical  assaults  on  our  citizens  by 
terrorists  and  the  equally  pernicious  large-scale  trafficking  of 
drugs  into  the  United  States  by  foreign  criminal  organizations, 
the  FBI  asked  the  Office  of  Legal  Counsel  to  reexamine  the  1980 
Opinion.  On  June  21,  1989,  we  issued  an  opinion  partially 
reversing  the  1980  Opinion  (the  ''1989  Opinion"),^  Although  the 
content  of  the  1989  Opinion,  like  other  advice  rendered  by  Office 
of  Legal  Counsel,  must  remain  confidential,  I  am  happy  to  share 
with  the  Committee  our  legal  reasoning  and  conclusions. 

Before  turning  to  these  legal  issues,  I  think  it  is 
important  that  the  Committee  understand  exactly  what  the  1989 
Opinion  did  and  did  not  do.  Although  the  1989  Opinion  has  been 
characterized  by  the  press  as  a  document  that  changed  Department 
of  Justice  policy,  the  1989  Opinion  did  no  such  thing.  It  is 
strictly  a  legal  analysis  of  the  FBI's  authority,  as  a  matter  of 

^  The  1989  Opinion  reaffirmed  the  conclusion  reached  in  the 
1980  Opinion  that,  absent  cruel  or'^outrageous  treatment,  the  mere 
fact  that  a  fugitive  is  brought  within  the  jurisdiction  of  a 
United  States  court  against  his  will  would  not  impair  the  court's 
power  to  try  him. 
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domestic  law,  to  conduct  extraterritorial  arrests  of  individuals 
for  violations  of  Unitad  States  law.  The  1989  Opinion  expressly 
takes  no  position  supporting  or  opposing,  as  a  policy  matter,  the 
use  of  the  FBI  or  any  other  Executive  Branch  officials  to  make 
apprehensions  in  contravention  of  customary  international  law. 

It  explicitly  cautions  that  —  apart  from  the  question  of 
legality  under  domestic  law  —  such  operations  raise  serious 
policy  considerations  that  obviously  must  be  carefully  weighed. 
Moreover,  the  1989  Opinion  does  not  address  the  legal 
implications  of  deploying  the  FBI  in  violation  of  provisions  of 
self-executing  treaties  or  treaties  that  have  been  implemented  by 
legislation. 

Now  let  me  turn  to  the  reasons  we  think  the  1980  Opinion  was 
flawed.  The  1980  Opinion  expressed  the  view  that  the  United 
States,  as  a  sovereign,  has  no  authority  under  its  own  laws  to 
conduct  law  enforcement  operations  in  another  country  without 
that  country's  consent.  It  based  this  view  on  the  conclusion 
that  the  sIjb  iure  authority  of  the  United  States  is  necessarily 
limited  by  the  sovereignty  of  other  nations,  citing  The  Schooner 
Exchange  v.  M'Faddon.  11  U.S.  (7  Cranch)  116,  136  (1812). 

We  do  not  agree  with  this  proposition,  and  believe  that  the 
1980  Opinion's  reliance  on  Ito _S ShMasil., EKQMmQ  v.  H'Ead.d9H  was 
misplaced.  Under  our  constitutional  system,  the  executive  and 
legislative  branches,  acting  within  the  scope  of  their  respective 
authority,  may  take  or  direct  actions  which  depart  from  customary 
international  law.  At  least  as  respects  our  domestic  law,  such 
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actions  constitute  ^controlling  executive  or  legislative  act(8]^ 
that  supplant  legal  norms  otherwise  furnished  by  customary 
international  law.  The Paouete  Habana,  175  U.s,  677,  700  (1900). 

In  the  early  nineteenth  century,  the  Supreme  Court,  speaking 
through  Chief  Justice  Marshall,  recognized  that  while  customary 
international  law  may  provide  rules  of  decision  in  the  absence  of 
a  controlling  executive  or  legislative  act  to  the  contrary,  it 
does  not  absolutely  restrict  the  Nation's  sovereign  capacity  to 
act  in  the  international  arena.  Brown  v.  United  States.  12  U.S, 

(8  Cranch)  110,  128  (1814);  Ihg S.£ll.9fing.g,.„EXgh,anqe  v,  M'Faddon.  11 

U.S.  (7  Cranch)  116,  145-46  (1812).  In  The  Schooner  Exchange. 
Chief  Justice  Marshall  opined  that,  under  principles  of  customary 
international  law,  a  French  warship  was  impliedly  immune  from 
judicial  process  within  the  territory  of  the  United  States,  but 
expressly  acknowledged  that  "the  sovereign  [i.e. .  the  United 
States]  ...  is  capable  of  destroying  this  implication.  .  .  . 
either  by  employing  force,  or  by  subjecting  such  vessels  to  the 
[jurisdiction  of  its]  ordinary  tribunals."  11  U.S.  (7  Cranch)  at 
146.  In  Brown.  Marshall  observed  that  the  rule  of  customary 
international  law 

is  a  guide  which  the  sovereign  follows  or  abandons  at 
his  will.  The  rule,  like  other  precepts  of  morality, 
of  humanity,  and  even  of  wisdom,  is  addressed  to  the 
judgment  of  the  sovereign;  and  although  it  cannot  be 
disregarded  by  him  without  obloquy,  yet  it  may  be 
disregarded. 

12  U.S.  (8  Cranch)  at  128.  In  acknowledging  the  United  States' 
sovereign  authority  in  this  area,  Marshall  did  not  attempt  to 
draw  any  distinction  between  actions  that  infringe  on  the 
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territorial  sovereignty  of  foreign  nations  and  other  types  of 
departures  from  customary  international  law. 

Since  that  time,  the  courts  have  repeatedly  recognized  that 
the  executive  and  legislative  branches  may,  in  exercising  their 
respective  authority,  depart  from  customary  international  law 
norms,  gfis,  SlxMjl,  Hl§-£ameA§.  175  U.S.  at  700;  Ia3  v. 

Eoafttfi,  267  F.2d  664,  668  (D.C.  Cir.  1959),  cert,^  denied.  362 
U.S.  904  (I960);  The over the  Top.  5  F.2d  838,  842  (D.  Conn. 
1925).  In  particular,  -  in  the  exercise  of  his  constitutional 
authority,  the  President  may  depart  from  customary  international 
law  by  a  ''controlling  executive  .  .  .  act."  The  Paouete  Habana. 
175  U.S.  at  700.  The  1980  Opinion  utterly  failed  to  consider  the 
Supreme  Court's  recognition  of  the  President's  authority  in  this 
area. 

The  1980  Opinion  also  concluded  that  the  FBI  could  not  make 
apprehensions  in  contravention  of  customary  international  law 
under  one  of  its  general  enabling  statutes,  28  U.S.C.  §  533(1), ^ 
reasoning  that  general  enabling  statutes  must  be  construed 
restrictively  to  prohibit  absolutely  any  departure  from  the 
standards  of  customary  international  law.  Again,  we  reject  this 
analysis. 

The  FBI's  general  enabling  statutes,  28  U.S.C.  §  533(1)^  and 

2  The  1980  Opinion  did  not  consider  the  scope  of  the  FBI's 
authority  under  the  agency's  second  general  enabling  statute,  18 
U.S.C.  §  3052, 

^  Section  533(1)  provides,  "The  Attorney  General  may  appoint 
officials  ...  to  detect  and  prosecute  crimes  against  the  United 
States.  ..." 
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18  U.S.C.  §  3052,*  give  the  FBI  authority  to  'detect  and 
prosecute  crimes*  and  *make  arrests*  without  any  express 
geographic  limitation.  The  Office  of  Legal  Counsel  has 
previously  opined,  and  there  does  not  appear  to  be  any  room  for 
serious  dispute,  that  these  statutes  confer  extraterritorial  law 
enforcement  authority  on  the  FBI.  For  example,  when  a  foreign 
sovereign  has  consented  to  the  FBI's  conduct  of  an  arrest  within 
its  territory,  we  see  no  basis  to  conclude  that  the  FBI  is 
powerless  to  do  so.  Thus,  the  narrow  question  presented  is 
whether  the  FBI's  general  enabling  statutes  absolutely  bar  the 
FBI  from  undertaking  extraterritorial  apprehensions  whenever  such 
actions  depart  from  customary  international  law.  The  gravamen  of 
the  1980  Opinion  is  that  customary  international  law  imposes 
absolute  restrictions  on  the  authority  of  the  United  States  to 
take  extraterritorial  action,  and  that  these  restrictions,  when 
read  into  the  FBI's  general  enabling  statutes,  absolutely  bar  the 
FBI  from  conducting  extraterritorial  arrests  that  depart  from 
customary  international  law  norms. 


^  Section  3052  provides: 

The  Director,  Associate  Director,  Assistant  to  the 
Director,  Assistant  Directors,  inspectors,  and  agents 
of  the  Federal  Bureau  of  Investigation  of  the 
Department  of  Justice  may  carry  firearms,  serve 
warrants  and  subpoenas  issued  under  the  authority  of 
the  United  States  and  make  arrests  without  warrant  for 
any  offense  against  the  United  States  committed  in 
their  presence,  or  for  any  felony  cognizable  under  the 
laws  of  the  United  States  if  they  have  reasonable 
grounds  to  believe  that  the  person  to  be  arrested  has 
committed  or  is  committing  such  felony. 


liL. 
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We  think  that  this  position  is  untenable.  Both 
28  U.S.C.  §  533(1)  and  18  U.S.C.  §  3052  are  broad  enabling 
statutes  that  carry  into  execution  the  President's  core  executive 
law  enforcement  power  which,  where  extraterritorial  action  is 
concerned,  intersects  with  his  constitutional  responsibilities  in 
the  field  of  foreign  relations.  In  our  view,  because  the 
President  has  recognized  authority  to  override  customary 
international  law,  restrictions  imposed  by  customary 
international  law  should  not  be  read  into  such  general  enabling 
statutes  in  a  manner  that  precludes  the  exercise  of  this 
authority.  Youngstown  Sheet  &  Tube  Co.  v.  Sawver.  343  u.s. 

579,  645  (1952)  (Jackson,  J.,  concurring)  ('*^1  should  indulge  the 
widest  latitude  of  interpretation  to  sustain  [the  President's] 
exclusive  function  to  command  the  instruments  of  national  force, 
at  least  when  turned  against  the  outside  world  for  the  security 
of  our  society.'').  To  the  extent  that  principles  of  customary 
international  law  are  read  into  these  broad  enabling  statutes,  we 
reject  the  notion  that  the  statute  must  be  read  as  transforming 
customary  international  law  principles  into  absolute  restrictions 
on  executive  action.  Accordingly,  the  FBI's  general  enabling 
statutes  should  be  construed  as  permitting  the  agency  to  take 
extraterritorial  action  either  when  such  actions  are  consistent 
with  customary  international  law  (as  with  the  consent  of  a 
foreign  sovereign) ,  or  when  the  agency  has  been  directed  to  do  so 
by  a  "controlling  executive  act"  that  supplants  customary 
international  law. 
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Quite  apart  from  the  question  whether  the  FBI  has  statutory 
authority  to  override  customary  international  law  in  accordance 
with  an  appropriate  directive  from  the  executive  or  legislative 
branches,  the  1980  Opinion  failed  to  consider  the  President's 
inherent  constitutional  power  to  authorize  law  enforcement 
activities.  Even  in  the  absence  of  28  U.S.C.  §  533(1)  and  18 
U.S.C.  §  3052,  the  President,  in  accordance  with  his  general 
executive  authority  under  Article  II  and  his  constitutional 
responsibility  to  ''take  Care  that  the  Laws  be  faithfully 
executed,"  U.S.  Const,  art.  II,  §  3,  nevertheless  has  the  power 
to  authorize  agents  of  the  Executive  Branch  to  conduct 
extraterritorial  arrests. 

In  In  re  Neaale.  135  U.S.  1  (1890),  the  Supreme  Court 
considered  ^:he  question  whether  the  Attorney  General  had  the 
authority,  in  the  absence  of  an  express  grant  of  statutory 
authority,  to  assign  a  Deputy  United  States  Marshal  to  safeguard 
the  life  of  a  Justice  of  the  Supreme  Court.  In  concluding  that 
he  did,  the  Supreme  Court  reasoned  that  the  President's 
constitutional  duty  to  see  that  the  laws  be  faithfully  executed 
is  not  limited  to  the  enforcement  of  acts  of  Congress  or  treaties 
according  to  their  terms,  but  extends  also  to  the  "rights,  duties 
and  obligations  growing  out  of  the  Constitution  itself,  our 
international  relations,  and  all  the  protection  implied  by  the 
nature  of  the  government  under  the  Constitution."  Id.  at  64-67. 
In  passing,  the  Neaale  Court  highlighted  the  President's  power  in 
the  area  of  foreign  affairs  as  one  area  in  which  he  enjoys 
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considerable  inherent  presidential  power  to  authorize  action 
independent  of  any  statutory  provision.  Id.  at  64. 

The  Neaale  Court's  decision  reflects  the  fundamental 
principle  stated  by  John  Jay  that  ''[a]  11  constitutional  acts  of 
power,  whether  in  the  executive  or  in  the  judicial  department, 
have  as  much  legal  validity  and  obligation  as  if  they  proceeded 
from  the  legislature.  .  .  The  Federalist  No.  64,  at  394  (C. 

Rossiter  ed.  1961).  Where,  as  here,  the  President's 
constitutional  authority  to  enforce  the  laws  intersects  with  his 
foreign  affairs  power,  we  believe  that  he  retains  the 
constitutional  authority  to  order  enforcement  actions  in  addition 
to  those  permitted  by  statute.  Commensurate  with  these  inherent 
constitutional  powers,  this  authority  carries  with  it  the  power 
to  direct  Executive  Branch  agents  to  carry  out  arrests  that 
contravene  customary  international  law  and  other  international 
law  principles  which  our  legislature  has  not  acted  upon  to  make 
part  of  our  domestic  law. 

Our  conclusions  find  support  in  the  recent  decision  of  the 
United  States  Court  of  Appeals  for  the  Eleventh  Circuit  in 
Garcia-Mir  v.  Meese.  788  F.2d  1446,  1455  (11th  Cir.),  cert, 
denied.  479  U.S.  889  (1986).  In  Qarcla-Mir.  the  Court  of  Appeals 
considered  whether  the  United  States  was  authorized  to  detain 
indefinitely  Cuban  aliens  who  had  arrived  as  part  of  the  Mariel 
boatlift,  notwithstanding  that  such  a  detention  was  inconsistent 
with  customary  international  law.  The  Attorney  General  had 
ordered  the  detention  pursuant  to  8  U.S.C.  §  1227(a)  which,  like 
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28  U.S.C.  S  533(1)  and  18  U.S.C.  §  3052,  contains  a  broad  grant 
of  authority,  but  does  not  specifically  authorize  the  Executive 
Branch  to  take  action  that  departs  from  customary  international 
law.  5 

With  respect  to  one  group  of  the  Mariel  detainees,  the  Court 
of  Appeals  concluded  that  there  was  insufficient  evidence  of  an 
express  congressional  intention  to  override  international  law. 

788  F.2d  at  1453-54.  The  Court  of  Appeals  nevertheless  held  that 
the  President  could  override  international  law,  and  that  the 
Attorney  General's  decision  to  detain  the  aliens  indefinitely 
constituted  a  sufficient  ''controlling  executive  act."  Id.  at 
1454-55.  Garcia-Mir  thus  supports  our  general  view  that  in  an 
area  such  as  law  enforcement,  where  the  President  has 
constitutional  authority  and  his  agents  have  broad  statutory 
authority,  the  President  and  high  level  Executive  Branch  officers 
may  act  in  the  national  interest  contrary  to  internatioiial  law. 

Moreover,  the  conclusion  that  the  President  has  the 
authority  to  depart  from  customary  international  law  is 
consistent  with  the  very  nature  of  customary  international  law. 
Customary  international  law  is  not  a  rigid  canon  of  rules,  but  an 
evolving  set  of  principles  founded  on  the  common  practices  and 
understandings  of  many  nations.  It  is  understood  internationally 
that  this  evolution  can  occur  by  a  state  departing  from 

5  Section  1227(a)  provides  in  relevant  part,  ^[a]ny  alien 
.  .  .  arriving  in  the  United  States  who  is  excluded  under  this 
chapter,  shall  be  immediately  deported,  •  •  .  unless  the  Attorney 
General,  in  an  individual  case,  in  his  discretion,  concludes  that 
immediate  deportation  is  not  practicable  or  proper." 
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prevailing  customary  international  law  principles,  and  seeking  to 
promote  a  new  zrule  of  international  custom  or  practice  (although 
a  state  remains  liable  under  international  law  for  breaches  until 
a  new  rule  develops) .  In  the  absence  of  authority  under  the 
Constitution  to  take  actions  departing  from  customary 
international  law,  the  United  States  would  be  absolutely  bound 
under  its  own  fundamental  law  to  international  customs  and 
practices,  and  largely  powerless  to  play  a  role  in  shaping  and 
changing  those  customs  and  practices  itself*  Under  our 
constitutional  system,  where  the  President  is  primarily 
responsible  for  the  conduct  of  our  foreign  affairs,  it  therefore 
makes  sense  that  the  President  has  the  discretion  to  depart  from 
customary  international  law  norms  in  the  exercise  of  his 
constitutional  authority. 

As  my  colleague  Judge  Sofaer  will  also  discuss,  there  are 
instances  where  extraterritorial  arrests  without  the  host 
sovereign's  consent  may  be  justified  under  international  law. 

For  example,  in  response  to  an  actual  or  threatened  terrorist 
attack,  we  would  have  good  grounds  under  general  principles  of 
international  law  to  justify  extraterritorial  law  enforcement 
actions  over  a  foreign  sovereign's  objections.  Moreover,  in 
appropriate  circumstances  we  may  have  a  sound  basis  under 
international  law  to  take  action  against  large-scale  drug 
traffickers  being  given  safe  haven  by  a  government  acting  in 
complicity  with  their  criminal  enterprise.  Thus,  it  may  well  be 
that  the  President  will  choose  to  direct  extraterritorial  arrests 
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only  when  he  believes  that  he  is  justified  in  doing  so  as  a 
matter  of  self-defense  under  international  law.  However,  it  is 
ultimately  the  President's  judgment  as  to  the  need  for  a 
particular  operation  that  is  controlling  for  purposes  of  domestic 
law. 

There  may  also  be  occasions  when  we  are  permitted  to  perform 
an  extraterritorial  law  enforcement  operation  with  the  informal 
cooperation  of  representatives  or  departments  of  a  foreign 
government  while  the  government  publicly  withholds  its  formal 
consent.  We  believe  that  in  these  circumstances  too  we  should 
retain  the  option  of  bringing  international  terrorists  and  drug 
traffickers  to  justice. 

In  closing,  I  want  to  emphasize  that,  as  Oliver  Revell  will 
indicate,  the  United  States  strongly  believes  in  working 
cooperatively  with  other  nations  and  fostering  respect  for 
international  rules  of  law,  and  we  continue  to  work  together  with 
foreign  governments  to  stem  the  threats  that  international 
terrorism  and  drug  trafficking  pose  to  the  world  community.  The 
1989  Opinion  does  not  change  that  policy.  Furthermore,  in  light 
of  the  serious  international  consequences  that  could  follow  from 
deploying  the  FBI  to  conduct  an  extraterritorial  apprehension  in 
contravention  of  customary  international  law,  I  can  assure  you 
that  the  Administration  would  take  such  action  only  in  the  most 
compelling  circumstances  after  appropriate  deliberation  among  the 
Departments  of  State  and  Justice  and  appropriate  Executive  Branch 
officials.  The  Administration  is  well  aware  that  adherence  to  a 

system  of  just  international  norms  contributes  to  world  peace  and 
stability. 

That  concludes  my  testimony.  I  would  be  happy  to  address 
any  questions  that  you  might  have. 
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Mr.  Edwards.  We  will  now  hear  from  Judge  Abraham  D.  Sofaer, 
Legal  Adviser,  U.S.  Department  of  State. 

STATEMENT  OF  ABRAHAM  D.  SOFAER,  THE  LEGAL  ADVISER,  U.S. 

DEPARTMENT  OF  STATE 

Mr.  Sofaer.  Mr.  Chairman,  I  apologize  for  the  delay  in  submis¬ 
sion  of  my  statement.  I  can  only  say  that  coordinating  the  state¬ 
ments  of  three  individuals  just  added  somewhat  to  the  normal 
processes.  But  I  do  ask  your  indulgence  in  allowing  me  to  summa¬ 
rize  my  statement  so  we  don’t  have  to  spend  the  entire  time  listen¬ 
ing  to  that. 

Mr.  Edwards.  Yes. 

Mr.  Sofaer.  Thank  you,  sir. 

It  is  a  privilege  to  testify  before  this  committee  on  behalf  of  the 
State  Department  on  the  important  questions  of  international  law 
and  policy  that  nonconsensual  arrests  in  a  foreign  country  would 
raise. 

The  Office  of  Legal  Counsel,  as  the  Office  within  the  Department 
of  Justice  responsible  for  articulating  the  executive  branch  view  of 
domestic  law,  recently  issued  an  opinion  concerning  the  FBI’s  do¬ 
mestic  legal  authority  to  conduct  arrests  abroad  without  host  coun¬ 
try  consent. 

Mr.  Barr  has  summarized  its  conclusions  for  you.  As  Mr.  Barr 
has  indicated,  that  opinion  addressed  a  narrow  question — the  do¬ 
mestic  legal  authority  to  make  such  arrests.  The  opinion  did  not 
change  administration  or  Department  of  Justice  policy  concerning 
such  arrests. 

As  the  White  House  recently  made  clear,  an  interagency  process 
exists  to  ensure  that  the  President  takes  into  account  the  full  _ 
range  of  foreign  policy  and  international  law  considerations  before 
making  any  such  decision. 

My  role  today  is  to  address  issues  not  discussed  in  the  OLC  opin¬ 
ion — the  international  law  and  foreign  policy  implications  of  a  non¬ 
consensual  arrest  in  a  foreign  country. 

The  Federal  courts  have  treated  international  law,  Mr.  Chair¬ 
man,  as  part  of  U.S.  law  since  our  early  days  as  a  Nation.  The  Pa- 
quete  Habana  is  probably  best  known,  and  most  frequently  cited, 
for  language  in  Justice  Gray’s  opinion  concerning  the  authority  of 
the  executive  branch  to  violate  international  law  by  controlling 
act. 

In  fact,  however,  the  decision  in  that  case  found  no  controlling 
executive  act,  affirmed  the  relevance  of  international  law  to  the 
conduct  of  executive  branch  officials,  and  disallowed  an  action  by  a 
lower  official  because  it  violated  international  law. 

In  reaching  this  conclusion.  Justice  Gray  stated,  “International 
law  is  part  of  our  law,  and  must  be  ascertained  and  administered 
by  the  courts  of  justice  of  appropriate  jurisdiction,  as  often  as  ques¬ 
tions  of  right  depending  upon  it  are  duly  presented  for  their 
determination.” 

Nunierous  subsequent  cases  have  adopted  this  conclusion. 
Presidents,  and  other  executive  officials,  have  also  recognized  the 
importance  and  authority  of  international  law.  Our  first  Attorney 
General,  Edmund  Randolph,  declared  in  1792:  “The  law  of  nations. 
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although  not  sp^ially  adopted  by  the  Constitution  or  any  munici¬ 
pal  act,  is  essentially  a  part  of  the  law  of  the  land.” 

And  most  recently,  President  Bush,  in  his  statement  to  the 
United  Nations  General  ^sembly,  emphasized  the  organization’s 
role  in  promoting  the  notion  that  law,  not  force,  should  govern  re¬ 
lations  among  States. 

Congress,  similarly,  has  demonstrated  substantial  respect  for 
international  law.  While  the  principle  that  Congress  can  override 
international  law  for  purposes  of  our  domestic  law  is  well  estab¬ 
lished,  actual  examples  of  such  actions  are  few,  and  the  record  is 
overwhelmingly  to  the  contrary.  Even  when  dealing  with  issues  of 
national  urgency,  the  Congress  has  acted  with  respect  for  our  inter¬ 
national  obligations. 

Recent  examples  that  I’ve  cited  in  my  testimony  are  in  the  Om¬ 
nibus  Diplomatic  Security  and  Antiterrorism  Act  of  1986  where 
Congress  declined  to  include  a  provision  authorizing  self-help  meas¬ 
ures.  And  in  the  Anti-Drug  Abuse  Act  of  1986,  where  Congress  ex¬ 
plicitly  found  that  the  Coast  Guard  required  foreign  flag  consent  to 
board  a  foreign  fl^  vessel  on  the  high  seas. 

Given  this  tradition  of  respect  for  international  law,  it  is  not  sur¬ 
prising  that  our  courts  assume  in  all  cases  of  doubt  that  our  politi¬ 
cal  branches  have  acted  consistently  with  international  law. 

While  Congress  and  the  President  have  the  power  to  depart  from 
international  law,  the  courts  have  in  effect  insisted  that  they  do  so 
unambiguously  and  deliberately.  This  doctrine  reflects  how  our  Na¬ 
tion’s  respect  for  international  law  is  built  into  our  domestic  legal 
system,  and  the  high  value  accorded  that  law  in  theory  and 
practice. 

Our  tradition  of  support  for  international  law  is  not  simply  naive 
American  idealism.  International  law  rules  reflect  the  practices  of 
nations  and  are  based  on  human  experience.  They  are,  therefore, 
predictions  of  the  type  of  conduct  to  which  nations  will  be  driven 
by  the  practical  necessities  of  international  relations. 

I  have  a  quotation  from  former  Secretary  Kissinger  to  this  effect. 
Now,  territorial  integrity  is  a  cornerstone  of  international  law; 

.  control  over  territory  is  one  of  the  most  fundamental  attributes  of 
sovereignty.  This  control  includes  a  prohibition  on  the  sending  of 
agents  for  the  purpose  of  apprehending  within  a  foreign  territory 
persons  accused  of  having  committed  a  crime. 

The  United  States  has  repeatedly  associated  itself  with  the  view 
that  unconsented  arrests  violate  the  principle  of  territorial  integri¬ 
ty.  I  have  cited  examples,  Mr.  Chairman,  in  which  other  nations 
have  seized  Americans  and  have  apologized  and  returned  those 
Americans  because  we  objected  to  those  seizures  as  well  as  exam¬ 
ples  of  situations  in  which  U.S.  persons  seized  foreigners  in  other 
countries  in  which  we  have  apologized  for  those  actions  and  re¬ 
turned  those  abducted  persons. 

States  have  sought  to  overcome  the  limitations  on  international 
law  enforcement  activities  arising  from  the  principle  of  territorial 
integrity  by  cooperating  in  dealing  with  extraterritorial  crime  and 
in  apprehending  fugitives. 

An  array  of  international  agreements,  institutions,  and  practices 
have  developed  to  help  nations  deal  with  the  difficulties  in  pursu¬ 
ing  criminals  caused  by  our  respect  for  each  other’s  borders.  This 
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has  been  going  on  for  thousands  of  years,  Mr.  Chairman,  and  most 
recently,  and  most  heroically,  Colombia  has  extradited  individuals 
under  its  extradition  treaty  with  the  United  States  despite  enor¬ 
mous  pressure  felt  by  them  from  narcotics  dealers  and  criminals 
within  their  jurisdiction. 

We  also  have  multilateral  conventions  which  impose  an  obliga¬ 
tion  on  parties  to  prosecute  or  extradite  for  hijacking,  hostage¬ 
taking,  aircraft  sabotage,  and  other  forms  of  terrorist  behavior. 
Other  agreements  deal  with  international  drug  dealers,  and  create 
an  obligation  on  parties  to  prosecute  or  extradite  those  criminals  as 
well. 

Despite  the  importance  of  the  principle  of  territorial  integrity 
there  are  situations  in  which  that  principle  is  not  entitled,  under 
international  law,  to  absolute  deference.  Every  state  retains  the 
right  of  self-defense,  recognized  in  article  51  of  the  U.N.  Charter. 

Thus,  a  state  may  take  appropriate  action  in  order  to  protect 
itself  and  its  citizens  against  terrorist  attacks.  This  includes  the 
right  to  rescue  American  citizens  and  to  take  action  in  a  foreign 
state  where  that  state  is  providing  direct  assistance  to  terrorists,  or 
is  unwilling  or  unable  to  prevent  terrorists  from  continuing  attacks 
on  U.S.  citizens.  Any  use  of  force  in  self-defense  must  meet  the 
standards  of  necessity  and  proportionality  to  be  lawful.  But  if  these 
conditions  are  met,  the  fact  that  the  use  of  force  breaches  the  terri¬ 
torial  integrity  of  a  state  does  not  render  it  unlawful. 

During  the  Reagan  administration  and  in  other  prior  administra¬ 
tions,  the  United  States  has  defended  the  use  of  force  by  Israel  and 
other  states,  and  by  the  United  States,  in  defending  themselves 
from  attack  and  defending  their  citizens  from  attack,  and  in  rescu¬ 
ing  their  citizens  abroad. 

This  brings  me  to  the  increasingly  serious  threat  to  the  domestic 
security  of  the  United  States  and  other  nations  by  narcotics  traf¬ 
fickers.  In  recent  months,  Mr.  Chairman,  evidence  has  accumulat¬ 
ed  that  some  of  these  traffickers  have  been  trained  in  terrorist  tac¬ 
tics.  They  have  enormous  resources  and  small  armies  at  their  com¬ 
mand.  Their  modus  operandi  is  to  try  to  intimidate  or  disrupt  the 
legal  process  in  states.  They  have  threatened  violence  against  U.S. 
citizens,  officials,  and  property,  both  here  and  abroad.  They  have 
been  provided  safe  haven,  or  given  approval  to  transit,  by  govern¬ 
ments  in  complicity  with  them. 

We  are  reaching  the  point,  Mr.  Chairman,  at  which  the  activities 
and  threats  of  some  drug  traffickers  may  be  so  serious  and  so  dam¬ 
aging  as  to  give  rise  to  the  right  to  resort  to  self-defense. 

The  evidence  of  imminent  harm  from  traffickers’  threats  would 
have  to  be  strong  to  sustain  a  self-defense  argument.  Arrests  in  for¬ 
eign  states  without  their  consent  have  no  legal  justification  under 
international  law  aside  from  self-defense.  But  where  a  criminal  or¬ 
ganization  grows  to  a  point  where  it  can  and  does  perpetrate  vio¬ 
lent  attacks  against  the  United  States,  it  can  become  a  proper 
object  of  measures  in  self-defense. 

These  actions,  actions  in  self^efense,  Mr.  Chairman,  must  be 
considered  carefully  by  the  Secretary  of  State,  who  is  statutorily 
responsible  for  the  management  of  foreign  affairs  and  for  the  secu¬ 
rity  of  U.S.  officials  overseas,  and  by  the  Ambassador  to  the  coun¬ 
try  in  question,  who  has  statutory  responsibility  for  the  direction 
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and  supervision  of  U.S.  Government  employees  in  the  country  to 
which  he  or  she  is  assi^ed. 

The  actual  implications  of  a  nonconsensual  arrest  in  a  forei^ 
territory  may  vary  with  a  variety  of  factors  that  I  have  reviewed  in 
my  statement.  But  I  want  to  say  that  such  operations  create  sub¬ 
stantial  risks  to  the  U.S.  agents  involved.  Actions  involving  arrests 
by  U.S.  officials  on  foreign  territory  require  plans  to  get  those  offi¬ 
cials  into  the  foreign  state,  to  protect  them  while  in  the  foreign 
state,  to  remove  them  and  the  abducted  persons  from  that  state, 
and  finally,  to  bring  them  safely  back  to  the  United  States. 

While  the  officials  involved  might  include  FBI  agents  seeking  to 
make  an  arrest,  such  operations  may  also  require  the  use  of  a  wide 
range  of  U.S.  assets  and  personnel. 

Apart  from  being  killed  in  such  an  action,  U.S.  agents  could  risk 
apprehension  and  punishment  for  their  actions  abroad.  Our  ^ents 
would  not  normally  enjoy  immunity  from  prosecution  or  civil  suit 
in  the  foreign  country  involved  for  any  violations  of  local  law 
which  occur. 

The  United  States  could  also  face  requests  from  the  foreign  coun¬ 
try  for  extradition  of  the  agents.  Obviously,  the  United  States 
would  not  extradite  its  agents  for  carrying  out  an  authorized  mis¬ 
sion.  But  our  failure  to  do  so  could  lead  the  foreign  country  to 
cease  extradition  cooperation  with  us.  Our  agents  would  also  be 
vulnerable  to  extradition  from  third  countries  that  they  might 
visit. 

Beyond  the  risks  to  our  agents,  the  possibility  also  exists  of  suits 
against  the  United  States  in  the  forei^  country’s  courts  for  the  il¬ 
legal  actions  taken  in  that  country. 

An  unconsented,  extraterritorial  arrest  would  inevitably  have  an 
adverse  impact  on  our  bilateral  relations  with  the  country  in  which 
we  act.  Less  obviously,  such  arrests  could  also  greatly  reduce  law 
enforcement  cooperation  with  that  or  other  countries. 

The  United  Stetes  has  attached  substantial  importance  over  the 
past  decade  to  improving  bilateral  and  multilateJral  law  enforce¬ 
ment  cooperation.  For  many  countries,  these  agreements  reflect 
the  commitment  of  the  United  States  to  confine  itself  to  coopera¬ 
tive  measures,  rather  than  unilateral  action,  in  the  pursuit  of  U.S. 
law  enforcement  objectives. 

We  need  to  consider  the  fact  that  our  legal  position  may  be 
seized  upon  by  other  nations  to  engage  in  irresponsible  conduct 
against  our  interests.  Reciprocity  is  at  the  heart  of  international 
law;  all  nations  need  to  take  into  account  the  reactions  of  other  na¬ 
tions  to  conduct  which  departs  from  accepted  norms. 

It  is  the  seriousness  of  these  various  policy  implications,  and  our 
general  respect  for  international  law,  that  has  led  each  witness 
today  to  emphasize  that  no  change  has  been  made  in  U.S.  policy 
concerning  extraterritorial  arrests. 

Our  policy  remains  to  cooperate  with  foreign  states  in  achieving 
law  enforcement  objectives.  As  the  White  House  has  emphasized, 
^y  deviation  from  this  policy  would  take  place  only  mter  full 
interagency  consideration  of  the  range  of  implicated  U.S.  interests. 
Thank  you,  Mr.  Chairman,  for  this  opportunity  to  testify. 

Mr.  Edwards.  Thank  you  very  much.  Judge  Sofaer. 

[The  prepared  statement  of  Mr.  Sofaer  follows:] 
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Prspakkd  Statement  op  Abraham  D.  Sofaer,  the  Legal  Adviser,  U.S. 

Department  op  State 

Nr.  Chairman  and  Members  of  the  Subcommittee:* 

It  is  a  privilege  to  testify  before  this  Committee  on 
behalf  of  the  State  Department  on  the  important  questions  of 
international  law  and  policy  that  nonconsensual  arrests  in  a 
foreign  country  would  raise. 

The  Office  of  Legal  Counsel,  as  the  office  within  the 
Department  of  Justice  responsible  for  articulating  the 
Executive  Branch  view  of  domestic  law,  recently  Issued  an 
opinion  concerning  the  FBI's  domestic  legal  authority  to 
conduct  arrests  abroad  without  host  country  consent.  Mr.  Barr 
has  summarized  its  conclusions  for  you.  As  Nr.  Barr  has 
indicated,  that  opinion  addressed  a  narrow  question  --  the 
domestic  legal  authority  to  make  such  arrests.  The  opinion  did 
not  change  Administration  or  Department  of  .‘ustice  policy 
concerning  such  arrests.  As  the  White  Hous-?  recently  made 
clear,  an  interagency  process  exists  to  ensure  that  the 
President  takes  into  account  the  full  range  of  foreign  policy 
and  international  law  considerations  before  making  any  such 
decision. 

My  role  today  is  to  address  issues  not  discussed  in  the  OLC 
opinion  the  international  law  and  foreign  policy 
implications  of  a  nonconsensual  arrest  in  a  foreign  country. 


Bill  Barr  has  axplalned  that  the  Congress  and  thel  President 
have  the  power  under  the  Constitution  in  various  circumstances 
to  act  inconsistently  with  international  law.  That  is  true. 

The  practical  import  of  this  statement  of  domestic  legal 
author ity»  of  course,  must  be  evaluated  in  the  context  of  our 
actual  behavior  as  a  nation.  In  practice,  despite  their  power 
to  act  otherwise,  each  of  the  branches  of  our  government  has 
shown  a  healthy  respect  for  international  law. 

The  federal  courts  have  treated  international  law  as  part 
of  United  States  law  since  our  early  days  as  a  nation.  The 
Paquete  Habana  is  probably  best  known,  and  most  frequently 
cited,  for  language  in  Justice  Gray's  opinion  concerning  the 
authority  of  the  Executive  Branch  to  violate  international  law 
by  controlling  act.  In  fact,  however,  the  iecision  in  that 
case  found  no  controlling  Executive  Act,  affirmed  the  relevance 
of  international  law  to  the  conduct  of  Executive  Branch 
officials,  and  disallowed  an  action  by  a  lower  official  because 
it  violated  international  law.  In  reaching  this  conclusion. 
Justice  Gray  stated,  'International  law  is  part  of  our  law,  and 
must  be  ascertained  and  administered  by  the  courts  of  justice 
of  appropriate  jurisdiction,  as  often  as  questions  of  right 
depending  upon  it  are  duly  presented  for  their  determination*. 
{175  U.S.  667,  700  (1900)].  Numerous  subsequent  cases  have 
endorsed  this  conclusion. 
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-  3  - 

Presidents,  and  other  Executive  officers,  have  recognized 
the  importance  and  authority  of  international  law.  Our  first 
Attorney  General,  Edmund  Randolph,  declared  in  1792:  *The  law 
of  nations,  although  not  specially  adopted  by  the  constitution 
or  any  municipal  act,  is  essentially  a  part  of  the  law  of  the 
land.  Its  obligation  commences  and  runs  with  the  existence  of 
a  nation,  subject  to  modifications  on  some  points  of 
indifference.*  (1  OAG  26  (1792)).  In  signing  the  Foreign 
Sovereign  Immunities  Act  of  1976,  President  Ford  described  the 
law  as  continuing  "the  long-standing  commitment  of  the  United 
States  to  seek  a  stable  international  order  under  the  law*. 
President  Bush  in  his  statement  to  the  United  Nations  General 
Assembly  earlier  this  fall  emphasized  the  organization's  role 
in  promoting  the  notion  that  law  --  not  force  —  should  govern 
relations  among  states. 

Congress,  similarly,  has  demonstrated  substantial  respect 
for  international  law.  While  the  principle  that  Congress  can 
override  international  law  for  purposes  of  our  domestic  law  is 
well-established,  actual  examples  of  such  actions  are  few,  and 
the  record  is  overwhelmingly  to  the  contrary.  Even  when 
dealing  with  Issues  of  national  urgency,  the  Congress  has  acted 
with  respect  for  our  international  obligations. 
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Recent  examples  from  the  areas  of  terrorism  and  drugs,  issues 
affecting  vital  U.S.  interests,  illustrate  how  congress  has 
considered  and  decided  against  actions  which  would  violate 
international  law.  Thus,  in  passing  the  Omnibus  Diplomatic 
Security  and  Ant iterror ism  Act  of  1986,  Congress  declined  to 
include  a  provision  authorizing  "self-help*  measures.  Bills  to 
Authorize  Prosecution  of  Terrorists  and  Others  Who  Attack  U.S. 
Government  Employees  and  Citizens  Abroad:  Hearing  on  S.1373, 
S.1429,  and  S.1508,  Before  the  Subcommittee  on  Security  and 
Terrorism  of  the  Senate  Committee  on  the  Judiciary,  99th  Cong., 
1st  Sess.  63  (1985).  In  the  1980's  Congress  responded  to  the 
increasing  problem  of  drug  smuggling  from  the  high  seas,  with 
the  Anti-Drug  Abuse  Act  of  1986,  In  passing  the  act.  Congress 
explicitly  found  that  the  Coast  Guard  required  foreign  flag 
consent  to  board  a  foreign  flag  vessel  on  t  .e  high  seas,  and 
urged  the  Secretary  of  State  to  negotiate  agreements  with  the 
relevant  countries  to  facilitate  the  interdiction  of  drug 
vessels.  100  Stat.  3207-6, 

Given  this  tradition  of  respect  for  international  law,  it 
is  not  surprising  that  our  courts  assume  in  all  cases  of  doubt 
that  our  political  branches  have  acted  consistently  with 
international  law. 
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While  Congress  and  the  President  have  the  power  to  depart  Crom 
international  law,  the  courts  have  in  effect  Insisted  that  they 
do  so  unambiguously  and  deliberat'ely .  This  doctrine  reflects 
how  our  nation's  respect  for  international  law  is  built  into 
our  domestic  legal  system,  and  the  high  value  accorded  that  law 
in  theory  and  practice. 

Our  tradition  of  support  for  international  law  is  not 
simply  naive  American  idealism.  International  law  rules 
reflect  the  practices  of  nations  and  are  based  on  human 
experience.  They  are  therefore  predictions  of  the  type  of 
conduct  to  which  nations  will  be  driven  by  the  practical 
necessities  of  international  relations.  Former  Secretary 
Kissinger  explained  in  1975, 

An  international  order  can  be  neither  o'-.able  nor  just 
wi-bhout  accepted  norms  of  conduct.  International  law  both 
provides  a  means  and  embodies  our  ends.  It  is  a  repository 
of  our  experience  and  our  idealism-~a  body  of  principles 
drawn  from  the  practice  of  states  and  an  instrument  for 
fashioning  new  patterns  of  relations  between  states.... 

The  United  States  is  convinced  in  its  own  interest  that  the 
extension  of  legal  order  is  a  boon  to  humanity  and  a 
necessity....  On  a  planet  marked  by  interdependence, 
unilateral  action  and  unrestrained  pursuit  of  the  national 
advantage  inevitably  provoke  counteraction  and  therefore 
spell  futility  and  anarchy.... 
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We  have  reached  that  moment  in  time  where  moral  and 
practical  imperatives,  law  and  pragmatism,  point  toward  the 
same  goals.  [Statement  to  the  Annual  Convention  of  the 
American  Bar  Association,  August  II,  1975.] 

■Territorial  integrity"  is  a  cornerstone  of  international 
law;  control  over  territory  is  one  of  the  most  fundamental 
attributes  of  sovereignty.  Green  Hackworth,  one  of  my 
predecessors  as  Legal  Adviser,  explained  in  1937  that  "it  is  a 
fundamental  principle  of  the  law  of  nations  that  a  sovereign 
state  is  supreme  within  its  own  territorial  domain  and  that  it 
and  its  nationals  are  entitled  to  use  and  enjoy  their  territory 
and  property  without  interference  from  an  outside  source*. 

5  Whiteman,  Digest  of  International  Law  183  (1965). 

Forcible  abductions  from  a  foreign  State  clearly  violate  this 
principle.  In  his  important  Survey  of  International  Law  in 
1949,  Sir  Hersh  Lauterpacht  wrote  of  "the  obligation  of  states 
to  refrain  from  performing  jurisdictional  acts  within  the 
territory  of  other  states  except  by  virtue  of  general  or 
special  permission.  Such  acts  include,  for  instance,  the 
sending  of  agents  for  the  purpose  of  apprehending  within 
foreign  territory  persons  accused  of  having  committed  a 
crime.*  Lauterpacht,  E.  (ed.).  International  Law,  Vol.  1, 
437-488  (1970).  See  also  Section  433,  Restatement  3rd  of  the 


Foreign  Relations  Law  of  the  United  States. 


32 


-  7  - 

The  United  States  has  repeatedly  associated  itself  with  the 
view  that  unconsented  arrests  violate  the  principle  of 
territorial  integrity.  In  1876,  for  example,  Canadian 
authorities  subdued  a  convict  in  Alaska  in  the  course  of 
transferring  him  between  two  points  in  Canada.  Secretary  Pish 
protested  the  action,  contending  "a  violation  of  the 
sovereignty  of  the  United  States  has  been  committed*.  The 
abducted  individual  was  released  following  an  official  British 
inquiry.  In  another  case,  t^he  Canadian  government  abducted  two 
persons  from  the  United  States  and  brought  them  back  to  Canada 
for  trial.  After  an  official  complaint  by  the  United  States, 
the  Canadian  government  apologized  and  offered  to  return  the 
two.  Satisfied  with  the  apology,  the  United  States  permitted 
Canada  to  try  the  two  men  for  their  felonies. 

On  the  other  side  of  the  ledger,  in  18"i  British 
authorities  protested  the  seizure  by  a  U.S.  citizen  of  an 
individual  from  Canada.  Although  the  United  states  denied  any 
official  involvement  in  the  abduction,  the  United  States 
acceded  to  a  British  request  that  charges  be  dropped  against 
the  abducted  individual,  and  informed  the  British,  *I  trust 
that  I  need  not  assure  you  that  the  government  of  the  United 
States  would  lend  no  sanction  to  any  act  of  its  officers  or 
citizens  involving  a  violation  of  the  territorial  independence 
or  sovereignty  of  her  Majesty's  dominions*. 
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More  recently,  two  American  bail  bondsmen  seized  an  individual 
from  Canada  and  brought  him  to  Florida  for  trial  before  the 
State  courts.  After  vigorous  Canadian  protest,  and 
intervention  by  the  federal  government,  the  State  of  Florida 
released  the  individual;  the  bail  bondsmen  were  extradited  to 
Canada  and  convicted. 

States  have  sought  to  overcome  the  limitations  on 
international  law  enforcement  activities  arising  from  the 
principle  of  territorial  integrity  by  cooperating  in  dealing 
with  extraterritorial  crime  and  in  apprehending  fugitives.  An 
array  of  international  agreements,  institutions,  and  practices 
has  developed  to  help  nations  deal  with  the  difficulties  in 
pursuing  criminals  caused  by  our  respect  for  each  other's 
borders.  States  have  voluntarily  returned  fugitives  from 
justice  through  legal  devices  such  as  extradition,  deportation, 
and  expulsion  for  literally  thousands  of  years.  Where  such 
cooperation  is  possible,  no  question  of  unilateral  action  even 
arises.  Colombia,  for  example,  while  suffering  serious  threats 
from  criminal  narcotics  organizations,  has  demonstrated  strong 
resolve  to  counter  the  threat,  and  has  extradited  several 
individuals  for  prosecution  in  the  United  States,  We  are 
working  with  Colombia  to  counter  the  narcotics  threat  in  this 
region  of  the  world,  and  look  forward  to  increasing  our 
cooperation. 
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Further,  certain  forma  of  criminal  activity  have  been 
subjected  to  universal  jurisdiction.  Multilateral  conventions 
impose  an  obligation  on  parties  to  prosecute  or  extradite  for 
hijacking,  hostage-taking,  aircraft  sabotage,  and  other  forms 
of  terrorist  behavior,  other  agreements  deal  with 
international  drug  dealers,  and  create  an  obligation  on  parties 
to  prosecute  or  extradite  those  criminals  as  well. 

The  adverse  effects  of  the  principle  of  territorial 
integrity  on  law  enforcement  are  also  mitigated  by  the 
willingness  of  States  to  consent  to  foreign  law  enforcement 
action  on  their  territory.  No  particular  formality  or 
publicity  is  required  for  such  consent  to  be  legally 
effective.  Even  tacit  consent  is  sufficient  if  given  by 
appropriate  officials.  For  political  reasor.s  a  State  may 
decide  to  deny  after  the  fact  that  it  had  consented  to  an 
operation.  This  would  not  vitiate  the  legality  of  an  action, 
if  consent  had  in  fact  been  given.  In  still  other  cases,  a 
foreign  State  may  cooperate  by  quietly  placing  an  individual 
wanted  by  the  United  States  on  board  a  plane  or  vessel  over 
which  the  United  States  has  jurisdiction. 

Despite  its  importance,  however,  the  principle  of 
territorial  integrity  is  not  entitled  to  absolute  deference  in 
international  law.  Every  State  retains  the  right  of 
self-defense,  recognized  in  Article  51  of  the  UN  Charter. 
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Thus,  a  Stats  may  taKs  appropriate  action  in  order  to  protect 
itself  and  its  citizens  against  terrorist  attacks.  This 
includes  the  right  to  rescue  American  citizens  and  to  take 
action  in  a  foreign  State  where  that  State  is  providing  direct 
assistance  to  terrorists,  or  is  unwilling  or  unable  to  prevent 
terrorists  from  continuing  attacks  upon  U.S.  citizens.  Any  use 
of  force  in  self-defense  must  meet  the  standards  of  necessity 
and  proportionality  to  be  lawful.  But  if  these  conditions  are 
met,  the  fact  that  the  use  of  force  breaches  the  territorial 
Integrity  of  a  State  does  not  render  it  unlawful. 

Thus,  the  United  States  defended  Israel's  rescue  mission  at 
Entebbe  in  1976,  notwithstanding  the  temporary  breach  of 
Uganda's  territorial  integrity.  The  U.S.  representative  to  the 
United  Nations  stated  that  "given  the  attit.de  of  the  Ugandan 
authorities,  cooperation  with  or  reliance  on  them  in  rescuing 
the  passengers  and  crew  was  impracticable.”  The  United  States 
was  acting  consistently  with  international  law  in  taking 
forcible  action  against  Libya  in^Cs-^for  its  role  in  terrorist 
attacks  against  the  United  States.  Even  in  the  area  of 
forcible  abductions,  the  International  community  seems  willing 
to  take  into  account  particular  circumstances  in  assessing  a 
violation  of  territorial  integrity. 
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Whll*  th«  international  community  criticized  the  forcible 
abduction  of  Adolf  Bichman  from  Argentina#  it  did  not  call  for 
his  return  and  even  Argentina  was  satisfied  by  an  Israeli 
expression  of  regret  for  any  violation  of  Argentine  law  and 
sovereignty. 

In  considering  the  availability  of  the  doctrine  of 
self-defense  to  justify  a  breach  of  territorial  integrity#  it 
is  essential  to  recognize  that  the  President  is  not  bound  by 
the  interpretations  of  international  law  taken  by  other 
States.  The  President  should  carefully  consider  those  views# 
since  the  U.S.  must  be  prepared  to  defend  its  interpretation  of 
the  law.  But  self-defense  is  a  right  deemed  ’inherent*  in  the 
Charter.  Here#  more  than  anywhere  else  in  international  law#  a 
State  must  act  in  good  faith,  but  must  also  be  free  to  protect 
its  nationals  from  all  forms  of  aggression.  State-sponsored 
terrorism  has  created  new  dangers  for  civilized  peoples#  and 
the  responses  of  the  United  States  in  Libya  and  elsewhere  have 
gained  ever  wider  recognition  as  having  been  necessary  and 
effective  methods  for  defending  Americans. 

While  the  law  must  be  given  full  respect  even  in  matters  of 
self-defense#  we  must  not  permit  the  law  to  be  manipulated  to 
render  the  free  world  ineffective  in  dealing  with  those  who  ' 
have  no  regard  for  law. 
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We  must  not  allow  law  to  be  so  exploited,  but  rather  must 
insist  on  the  continued  development  of  legal  rules  that  enable 
states  to  deal  effectively  with  new  forms  of  aggression. 

This  brings  me  to  the  increasingly  serious  threat  to  the 
domestic  security  of  the  United  States  and  other  nations  by 
narcotics  traffickers.  In  recent  months  evidence  has 
accumulated  that  some  of  these  traffickers  have  been  trained  in 
terrorist  tactics.  They  have  enormous  resources  and  small 
armies  at  their  command.  Their  modus  operandi  is  to  try  to 
Intimidate  or  disrupt  the  legal  process  in  States.  They  have 
threatened  violence  against  United  states  citizens,  officials, 
and  property.  They  have  been  provided  safe-haven,  or  given 
approval  to  transit,  by  governments  in  complicity  with  the  drug 
traffickers. 

We  are  reaching  the  point,  Mr.  Chairman,  at  which  the 
activities  and  threats  of  some  drug  traffickers  may  be  so 
serious  and  damaging  as  to  give  rise  to  the  right  to  resorc  to 
self-defense.  The  evidence  of  imminent  harm  from  traffickers' 
threats  would  have  to  be  strong  to  sustain  a  self-defense 
argument.  Arrests  in  foreign  States  without  their  consent  have 
no  legal  justification  under  international  law  aside  from 
self-defense.  But  where  a  criminal  organization  grows  to  a 
point  where  it  can  and  does  perpetrate  violent  attacks  against 
the  United  States,  it  can  become  a  proper  object  of  measures  in 
self-defense. 


While  International  law  therefore  permits  extraterritorial 
"arrests*  in  situations  which  permit  a  valid  claim  of 
self-defense,  decisions  about  any  extraterritorial  arrest 
entail  ^rave  potential  implications  for  us  personnel,  for  the 
United  States,  and  for  our  relations  with  other  States.  These 
considerations  must  be  carefully  weighed  by  the  Secretary  of 
State,  who  is  statutorily  responsible  for  the  management  of 
foreign  affairs  and  for  the  security  of  u.S.  officials  overseas 
(22  U.S.C.  2656  and  22  U.S.C.  3927),  and  by  the  Ambassador  to 
the  country  in  question,  who  has  statutory  responsibility  for 
the  direction  and  supervision  of  U.S.  government  employees  in 
the  country  to  which  he  or  she  is  assigned  (22  U.S.C.  3927). 

The  actual  implications  of  a  nonconsensual  arrest  in 
foreign  territory  may  vary  with  such  factor  5  as  the  seriousness 
of  the  offense  for  which  the  apprehended  person  is  arrested; 
the  citizenship  of  the  offender;  whether  the  foreign  government 
itself  had  tried  to  bring  the  offenders  to  justice  or  would 
have  consented  to  the  apprehension  had  it  been  asked;  and  the 
general  tenor  of  bilateral  relations  with  the  united  States. 
However,  any  proposal  for  unilateral  action  would  need  to  be 
reviewed  from  the  standpoint  of  a  variety  of  potential  policy 
implications . 
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Pirst,  such  operations  create  substantial  risks  to  the  U.S. 
agents  involved.  Actions  involving  arrests  by  U.s.  officials 
on  foreign  territory  require  plans  to  get  those  officials  into 
the  foreign  State,  to  protect  those  officials  while  in  the 
foreign  State,  to  remove  the  officials  with  the  person  arrested 
from  that  State,  and  finally  to  bring  them  safely  back  to 
United  States  territory.  While  the  officials  involved  might 
include  FBI  agents  seeking  to  make  an  arrest,  such  operations 
may  also  require  the  use  of  a  wide  range  of  U.S.  assets  and 
personnel . 

Apart  from  being  killed  in  action,  U.S.  agents  involved  in 
such  operations  risk  apprehension  and  punishment  for. their 
actions.  Our  agents  would  not  normally  enjoy  immunity  from 
prosecution  or  civil  suit  in  the  foreign  cointry  involved  for 
any  violations  of  local  law  which  occur.  (In  1952,  the  Soviets 
abducted  Dr.  Walter  Linse  from  the  U.S.  sector  of  Berlin  to  the 
soviet  sector,  where  he  was  tried  and  convicted  by  a  Soviet 
Tribunal.  Two  of  Linse's  abductors  were  subsequently 
apprehended  in  West  Berlin  and  sentenced  for  kidnapping.) 
Moreover,  many  states  will  not  accord  POW  status  to  military 
personnel  apprehended  in  support  of  an  unconsented  law 
enforcement  action.  The  United  States  could  also  face  requests 
from  the  foreign  country  for  extradition  of  the  agents. 


40 


-  15  - 

Obviously  ths  United  States  would  not  extradite  its  agents  for 
carrying  out  an  authorized  mission#  but  our  failure  to  do  so 
could  lead  the  foreign  country  to  cease  extradition  cooperation 
with  us.  Moreover,  our  agents  would  be  vulnerable  to 
extradition  from  third  countries  they  visit. 

Beyond  the  risks  to  our  agents,  the  possibility  also  exists 
of  suits  against  the  United  States  in  the  foreign  country's 
courts  for  the  illegal  actions  taken  in  that  country.  For 
example,  U.S.  courts  held  that  Chile  was  not  immune  from  suit 
in  the  United  States  for  its  involvement  in  the  assassination 
of  a  Chilean,  Letelier,  in  the  United  States.  The  United 
States  could  also  face  challenges  for  such  actions  in 
international  fora,  including  the  International  Court  of 
Justice . 

An  unconsented,  extraterritorial  arrest  would  inevitably 
have  an  adverse  impact  on  cur  bilateral  relations  with  the 
country  in  which  we  act.  Less  obviously,  such  arrests  could 
also  greatly  reduce  law  enforcement  cooperation  with  that  or 
other  countries.  The  united  States  has  attached  substantial 
importance  over  the  past  decade  to  improving  bilateral  and 
multilateral  law  enforcement  cooperation.  For  many  countries, 
these  agreements  reflect  the  commitment  of  the  united  States  to 
confine  itself  to  cooperative  measures,  rather  than  unilateral 
action,  in  the  pursuit  of  U.S.  law  enforcement  objectives. 
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I£  the  United  States  disregards  these  agreed  law  enforcement 
norms  and  mechanisms,  and  acts  unilaterally,  we  must  be 
prepared  for  S(:ates  to  decline  to  cooperate  under  these 
arrangements  or  to  denounce  them.  Foreign  states  have  reacted 
adversely  to  extraterritorial  US  laws,  even  when  those  laws 
involve  enforcement  action  taken  only  in  the  United  State's. 

The  breadth  of  our  discovery  practices  and  antitrust  laws  have 
led  some  States  to  pass  blocking  and  secrecy  statutes  that 
precludo  cooperation  with  the  united  States.  Their  reaction  to 
unconsented  extraterritorial  arrests  could  be  more  extreme. 

Finally,  we  need  to  consider  the  fact  that  our  legal 
position  may  be  seized  upon  by  other  nations  to  engage  in 
irresponsible  conduct  against  our  interests.  Reciprocity  is  at 
the  heart  of  international  law;  all  nations  need  to  take  into 
account  the  reactions  of  other  nations  to  conduct  which  departs 
from  accepted  norms. 

It  is  the  seriousness  of  these  various  policy  implications, 
and  our  general  respect  for  international  law,  that  has  led 
each  witness  today  to  emphasize  that  no  change  has  been  made  in 
United  States  policy  concerning  extraterritorial  arrests. 
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Our  policy  remains  to  cooperate  with  foreign  States  In 
achieving  law  enforcement  objectives.  -  As  the  White  House  has 
emphasized,  any  deviation  from  this  policy  would  take  place 
only  after  full  Inter-agency  consideration  of  the  range  of 
Implicated  U.S.  Interests. 

Thank  you  for  this  opportunity  to  testify.  l  would  be 
happy  to  address  any  questions  you  might  have. 
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Mr.  Edwards.  We  will  now  hear  from  the  third  member  of  the 
panel,  Mr.  Oliver  B.  ReveU,  Associate  Deputy  Director-Investiga¬ 
tions,  Federal  Bureau  of  Investigation.  Mr.  Revell,  welcome. 

STATEMENT  OF  OLIVER  B.  REVELL,  ASSOCIATE  DEPUTY  DIREC- 
TOR-INVESTIGATIONS,  FEDERAL  BUREAU  OF  INVESTIGATION 

Mr.  Revell.  Thank  you,  Mr.  Chairman. 

I  am  pleased  to  appear  before  the  committee  this  morning  to  dis¬ 
cuss  the  FBI  extraterritorial  jurisdiction  and  operations  abroad. 
You  have  expressed  an  interest  in  this  area  and  through  my  pre¬ 
pared  remarl^,  I  will  present  the  FBI's  mandate  in  this  area.  I  will 
also  discuss  general  procedures,  and  detail  some  examples  of  when 
extraterritorial  investigative  measures  have  been  utilized  in  the 
area  of  counterterrorism. 

As  a  starting  point,  let  me  briefly  touch  upon  the  issue  of  lead 
agency  status  relating  to  counterterrorism  investigations.  In  April 
1982,  the  Reagan  administration  refined  specific  responsibilities  for 
coordination  of  the  Federal  response  to  terrorist  incidents. 

This  mandate  assigned  to  the  Department  of  State  responsibility 
for  the  coordination  of  counterterrorism  abroad.  The  FBI,  through 
the  Department  of  Justice,  was  designated  the  lead  agency  for  in¬ 
vestigating  acts  of  terrorism  perpetrated  within  the  United  States. 
In  addition,  the  Attorney  General  has  designated  the  FBI  as  the  re¬ 
sponsible  agency  for  investigations  abroad,  when  authorized. 

In  October  1982,  in  response  to  the  growing  problem  of  terrorism, 
then  FBI  Director  William  Webster  elevated  the  counterterrorism 
program  within  the  FBI  to  a  national  priority  status,  bringing  it  on 
par  with  other  critically  important  investigative  programs  such  as 
foreign  counterintelligence  and  organized  crime. 

As  the  primary  Federal  agency  for  combating  terrorism  in  the 
United  States,  there  exists  for  the  FBI  a  twofold  mission:  First,  and 
I  think  most  importantly,  to  prevent  terrorist  acts  before  they 
occur  and;  second,  should  they  occur,  to  mount  an  effective  investi¬ 
gative  response. 

The  prevention  phase  involves  acquiring,  through  legal  means, 
intelligence  information  relating  to  terrorist  groups  and  individuals 
who  threaten  Americans  or  U.S.  interests,  or  foreign  nationals 
within  the  United  States. 

The  response  phase  involves  prompt  and  effective  investigation 
of  criminal  acts  committed  by  members  of  terrorist  groups.  It  is  the 
FBI’s  view  that  swift  and  effective  investigation  of  terrorist  acts, 
culminated  by  arrests,  convictions,  and  incarcerations,  sends  a  pow¬ 
erful  and  effective  message  to  terrorists  and  serves  as  a  deterrent 
to  future  acts  of  terrorism. 

As  a  result  of  legislation  passed  in  1984  and  in  1986,  a  new  era 
began  for  the  FBI  with  expanded  involvement  in  the  investigation 
of  international  terrorism. 

Since  1985,  we  have  been  involved  in  at  least  50  separate  investi¬ 
gations  outside  the  United  States,  as  a  result  of  U.S.  citizens  or  in¬ 
terests  having  been  targeted  by  terrorists. 

This  FBI  extraterritorial  jurisdiction  is  derived  from  a  number  of 
U.S.  statutes  to  include  the  Comprehensive  Crime  Control  Act  of 
1984,  which  created  a  new  section  in  the  U.S.  Criminal  Code  for 
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hostage-taking,  and  the  Omnibus  Diplomatic  Security  and  Antiter¬ 
rorism  Act  of  1986,  which  established  a  new  statute  pertaining  to 
terrorist  acts  conducted  abroad  against  U.S.  nationals. 

These  laws  allow  the  United  States  to  assert  Federal  jurisdiction 
outside  of  our  borders  when  a  U.S.  national  is  either  murdered,  as¬ 
saulted,  or  taken  hos^e  by  a  terrorist.  Internal  FBI  and  Depart¬ 
ment  of  Justice  oversight,  host  country  concurrence,  and  coordina¬ 
tion  with  the  U.S.  Department  of  State  are  prerequisites  in  the  im¬ 
plementation  of  this  jurisdiction. 

The  FBI  is  aware  of  the  public  attention  generated  by  the  De¬ 
partment  of  Justice  opinion  of  June  21,  1989,  in  its  opinion  regard¬ 
ing  extratevritorial  matters. 

However,  this  opinion  is  a  statement  of  legal  authority  and  does 
not  alter  existing  FBI  policy  regarding  arrests  in  foreign  countries. 
FBI  policy  has  been,  and  will  continue  to  be,  that  a  request  for  an 
arrest  in  a  foreign  country  will  be  coordinated,  approved,  and  con¬ 
ducted  with  the  appropriate  authorities  of  that  country.  Any  depar¬ 
ture  from  our  current  policy  would  have  to  be  directed  and  coordi¬ 
nated  by  the  Justice  Department. 

The  extraterritorial  statutes  have  afforded  the  United  States  a 
legal  mechanism  to  investigate  and,  when  warranted,  to  seek  the 
prosecution  of  terrorists  who  attack  U.S.  nationals  abroad.  Our  in¬ 
vestigations  of  extraterritorial  matters  have  met  with  considerable 
success.  Numerous  indictments  have  been  obtained  against  individ¬ 
uals  who  have  committed  such  acts.  Others  have  been  arrested  and 
tried  abroad — many  times  with  our  evidence — and  yet  others  are 
currently  the  subject  of  extradition  requests. 

While  time  will  not  permit  a  complete  review  of  all  extraterrito¬ 
rial  c^es,  I  have  cited  several  of  the  more  significant  investiga¬ 
tions  in  my  formal  statement. 

These  include  the  TWA  847  hijacking  and  the  subsequent  arrest 
and  conviction  of  Mohammad  Hammadei;  the  June  1985  hijacking 
of  the  Royal  Jordanian  airliner  and  the  eventual  arrest  and  convic¬ 
tion  here  in  Washington  of  Fawaz  Younis;  the  seizure  of  Pan  Am 
flight  73  in  Pakistan  and  the  conviction  of  the  perpetrators  by  the 
Pakistani  authorities,  again  using  our  evidence;  the  June  1987 
mortar  attack  and  car  bomb  attack  near  the  U.S.  Embassy  in 
Rome,  for  which  the  Japanese  Red  Army  is  believed  responsible; 
the  April  1988  suspected  JRA  car  bomb  in  Naples  and  a  coinciden¬ 
tal  arrest  of  a  Japanese  Red  Army  member,  Yu  Kikumura,  in  New 
Jersey,  at  the  same  time;  the  June  1988  assassination  of  Navy 
Capt.  William  Nordeen  in  Athens;  the  Pan  Am  flight  103  tragedy 
in  Scotland  in  December  of  last  year;  the  assassination  of  Colonel 
Rose  in  the  Philippines;  the  murder  of  two  American  missionaries 
in  La  Paz,  Bolivia;  and  the  attempted  bombing  by  the  same  group 
of  former  Secretary  of  State  Shultz's  motorcade  in  August  1988. 

These  cases  represent  but  a  sampling  of  the  extraterritorial  ef¬ 
forts  that  we’ve  conducted  over  the  past  few  years  in  carrying  out 
the  congressional  mandate. 

To  carry  out  our  international  liaison  responsibilities  and  to 
^sist  in  extraterritorial  pursuits,  the  FBI  maintains  legal  attaches 
in  16  foreign  countries.  The  primary  mission  of  the  Legal  Attach^ 
Office  is  to  establish  and  sustain  effective  liaison  with  principal 
law  enforcement,  intelligence,  and  security  services  throughout  the 
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designated  foreign  countries,  thereby  providing'  channels  through 
which  the  FBI  investigative  responsibilities  can  be  met. 

The  legal  attach^  function  also  provides  a  prompt  and  continu¬ 
ous  exchange  of  law  enforcement  information. 

Legal  attaches  and  associated  liaison  activities  play  a  vital  role 
in  the  successful  fulfillment  of  FBI  responsibilities  abroad.  These 
activities  are  maintained  in  strict  accordance  with  limitations  im¬ 
posed  by  statute,  Executive  order.  Attorney  General  guidelines,  and 
our  own  internal  policy. 

This  is  not  a  one-way  street.  The  FBI  assists  cooperative  foreign 
agencies  with  their  legitimate  and  lawful  investigative  interests  in 
the  United  States,  consistent  with  U.S.  policy  and  the  law  of  for¬ 
eign  police  cooperation  matters. 

We  also  work  extensively  through  international  organizations 
such  the  U.N.,  Interpol,  NATO,  the  Trevi  organization,  the 
International  Association  of  Chiefs  of  Police,  and  others,  to  proper¬ 
ly  coordinate  and  enhance  international  cooperation  in  law  en¬ 
forcement  matters. 

In  conclusion,  I  would  like  to  stress  that  the  FBI  International 
Counterterrorism  Program  is  a  strong  and  effective  program.  This 
is  due  in  part  to  our  expanded  role  in  extraterritorial  matters 
which  has  led  to  a  growing  and  improved  relationship  with  friendly 
foreign  services. 

However,  we  recognize  that  there  is  much  to  be  done  in  order  to 
continue  our  success  in  combating  terrorism.  Through  enhanced  co¬ 
operation,  better  sharing  of  information,  and  improved  investiga¬ 
tive  techniques,  we  will  strive  to  keep  Americans  worldwide  free 
from  the  threat  of  terrorism. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you,  Mr.  Revell. 

[The  prepared  statement  of  Mr.  Revell  follows:] 
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Prepared  Statement  of  Ouver  B.  Revell,  Associate  Deputy  Dirbctor- 
b^EsnoATiONS,  Federal  Bureau  of  Investigation 

GOOD  MORNING  MR.  CHAIRMAN  AND 
DISTINGUISHED  MEMBERS  OF  THE  SUBCOMMITTEE.  I  AM 
PLEASED  TO  HAVE  THIS  OPPORTUNITY  TO  APPEAR 
BEFORE  YOU  TO  DISCUSS  FBI  EXTRATERRITORIAL 
JURISDICTION  AND  OPERATIONS  ABROAD.  YOU  HAVE 
EXPRESSED  AN  INTEREST  IN  THIS  AREA  AND  THROUGH  MY 
PREPARED  REMARKS.  I  WILL  PRESENT  THE  FBI’S  MANDATE 
IN  THIS  AREA.  DISCUSS  GENERAL  PROCEDURES.  AND 
DETAIL  SOME  EXAMPLES  OF  WHEN  EXTRATERRITORIAL 
INVESTIGATIVE  MEASURES  HAVE  BEEN  UTILIZED  IN  THE 
AREA  OF  COUNTERTERRORISM. 

AS  A  STARTING  POINT.  LET  ME  BRIEFLY  TOUCH 
UPON  THE  ISSUE  OF  "LEAD  AGENCY"  STATUS  RELATING 
TO  COUNTERTERRORISM  INVESTIGATIONS.  IN  APRIL  1982. 
THE  REAGAN  ADMINISTRATION  REFINED  SPECIFIC 
RESPONSIBILITIES  FOR  COORDINATION  OF  THE  FEDERAL 
RESPONSE  TO  TERRORIST  INCIDENTS.  THIS  MANDATE 
ASSIGNED  TO  THE  U.S.  DEPARTMENT  OF  STATE 
RESPONSIBILITY  FOR  THE  COORDINATION  OF 
COUNTERTERRORISM  ABROAD.  THE  FBI.  THROUGH  THE 
DEPARTMENT  OF  JUSTICE.  WAS  DESIGNATED  THE  "LEAD 
AGENCY"  FOR  INVESTIGATING  ACTS  OF  TERRORISM 
PERPETRATED  IN  THE  UNITED  STATES.  IN  ADDITION,  THE 
ATTORNEY  GENERAL  HAS  DESIGNATED  THE  FBI  AS  THE 
RESPONSIBLE  AGENCY  FOR  INVESTIGATIONS  ABROAD, 

WHEN  AUTHORIZED.  IN  OCTOBER  1982.  IN  RESPONSE  TO 
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THE  GROWING  PROBLEM  OF  TERRORISM.  THEN  FBI 
DIRECTOR  WILLIAM  WEBSTER  ELEVATED  THE 
COUNTERTERRORISM  PROGRAM  WITHIN  THE  FBI  TO 
NATIONAL  PRIORITY  STATUS.  BRINGING  IT  ON  PAR  WITH 
OTHER  CRITICALLY  IMPORTANT  INVESTIGATIVE  PROGRAMS 
SUCH  AS  FOREIGN  COUNTERINTELLIGENCE  AND  ORGANIZED 
CRIME. 


AS  THE  PRIMARY  FEDERAL  AGENCY  FOR 
COMBATING  TERRORISM  IN  THE  UNITED  STATES.  THERE 
EXISTS  WITHIN  THE  FBI  A  TWO-FOLD  MISSION:  TO 
PREVENT  TERRORIST  ACTS  BEFORE  THEY  OCCUR  AND. 
SHOULD  THEY  OCCUR,  TO  MOUNT  AN  EFFECTIVE 
INVESTIGATIVE  RESPONSE.  THE  PREVENTION  PHASE 
INVOLVES  ACQUIRING,  THROUGH  LEGAL  MEANS. 
INTELLIGENCE  INFORMATION  RELATING  TO  TEl^RORIST 
GROUPS  AND  INDIVIDUALS  WHO  THREATEN  AMERICANS. 
U.S.  INTERESTS.  OR  FOREIGN  NATIONALS  WITHIN  THE 
UNITED  STATES. 

THE  RESPONSE  PHASE  INVOLVES  PROMPT  AND 
EFFECTIVE  INVESTIGATION  OF  CRIMINAL  ACTS  COMMITTED 
BY  MEMBERS  OF  TERRORIST  GROUPS.  IT  IS  THE  FBI'S 
VIEW  THAT  SWIFT  AND  EFFECTIVE  INVESTIGATION  OF 
TERRORIST  ACTS.  CULMINATED  BY  ARRESTS. 

CONVICTIONS.  AND  INCARCERATIONS.  SENDS  A  POWERFUL 
AND  EFFECTIVE  MESSAGE  TO  TERRORISTS  AND  SERVES  AS 
A  DETERRENT  TO  FUTURE  ACTS  OF  TERRORISM. 


-  2  - 
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AS  A  RESULT  OF  LEGISLATION  PASSED  IN  1984 
AND  1986,  A  NEW  ERA  BEGAN  FOR  THE  FBI  WITH 
EXPANDED  INVOLVEMENT  IN  THE  INVESTIGATION  OF 
INTERNATIONAL  TERRORISM.  SINCE  1985.  WE  HAVE  BEEN 
INVOLVED  IN  AT  LEAST  50  SEPARATE  INVESTIGATIONS 
OUTSIDE  THE  UNITED  STATES.  AS  A  RESULT  OF  U.S. 
CITIZENS  OR  INTERESTS  HAVING  BEEN  TARGETED  BY 
TERRORISTS.  THIS  FBI  EXTRATERRITORIAL  JURISDICTION 
IS  DERIVED  FROM  A  NUMBER  OF  U.S.  STATUTES  TO 
INCLUDE  THE  "COMPREHENSIVE  CRIME  CONTROL  ACT  OF 
1984."  WHICH  CREATED  A  NEW  SECTION  IN  THE  U.S. 
CRIMINAL  CODE  FOR  HOSTAGE  TAKING.  AND  THE 
"OMNIBUS  DIPLOMATIC  SECURITY  AND  ANTITERRORISM 
ACT  OF  1986."  WHICH  ESTABLISHED  A  NEW  STATUTE 
PERTAINING  TO  TERRORIST  ACTS  CONDUCTED  ABROAD 
AGAINST  U.S.  NATIONALS/INTERESTS. 

THESE  LAWS  ALLOW  THE  UNITED  STATES  TO 
ASSERT  FEDERAL  JURISDICTION  OUTSIDE  OF  OUR  BORDERS 
WHEN  A  U.S.  NATIONAL  IS  EITHER  MURDERED.  ASSAULTED. 
OR  TAKEN  HOSTAGE  BY  A  TERRORIST.  INTERNAL  FBI  AND 
DEPARTMENT  OF  JUSTICE  OVERSIGHT.  HOST  COUNTRY 
CONCURRENCE.  AND  COORDINATION  WITH  THE  U.S. 
DEPARTMENT  OF  STATE  ARE  PREREQUISITES  IN  THE 
IMPLEMENTATION  OF  THIS  JURISDICTION.  THE  FBI  IS 
AWARE  OF  THE  PUBLIC  ATTENTION  GENERATED  BY  THE 
DEPARTMENT  OF  JUSTICE  OPINION  OF  JUNE  21.  1989. 
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REGARDING  EXTRATERRITORIAL  MATTERS.  HOWEVER. 

THIS  OPINION  IS  A  STATEMENT  OF  LEGAL  AUTHORITY 
AND  DOES  NOT  ALTER  EXISTING  FBI  POLICY  REGARDING 
ARRESTS  IN  FOREIGN  COUNTRIES.  FBI  POLICY  HAS  BEEN. 
AND  WILL  CONTINUE  TO  BE.  THAT  A  REQUEST  FOR  AN 
ARREST  IN  A  FOREIGN  COUNTRY  WILL  BE  COORDINATED. 
APPROVED.  AND  CONDUCTED  WITH  THE  APPROPRIATE 
AUTHORITIES  OF  THAT  COUNTRY.  ANY  DEPARTURE  FROM 
OUR  CURRENT  POLICY  WOULD  HAVE  TO  BE  DIRECTED  AND 
COORDINATED  BY  THE  DEPARTMENT  OF  JUSTICE. 

THE  EXTRATERRITORIAL  STATUTES  HAVE 
AFFORDED  THE  UNITED  STATES  A  LEGAL  MECHANISM  TO 
INVESTIGATE  AND.  WHEN  WARRANTED.  TO  SEEK  THE 
PROSECUTION  OF  TERRORISTS  WHO  ATTACK  U.S. 
NATIONALS  ABROAD.  OUR  INVESTIGATIONS  OF 
EXTRATERRITORIAL  MATTERS  HAVE  MET  WITH 
CONSIDERABLE  SUCCESS.  NUMEROUS  INDICTMENTS  HAVE 
BEEN  OBTAINED  AGAINST  INDIVIDUALS  WHO  HAVE 
COMMITTED  SUCH  ACTS.  OTHERS  HAVE  BEEN  ARRESTED 
AND  TRIED  ABROAD.  AND  YET  OTHERS  ARE  CURRENTLY 
THE  SUBJECT  OF  EXTRADITION  REQUESTS.  WHILE  TIME 
WILL  NOT  PERMIT  A  COMPLETE  REVIEW  OF  ALL  FBI 
EXTRATERRITORIAL  CASES.  ALLOW  ME  TO  CITE  A  NUMBER 
OF  THE  MORE  SIGNIFICANT  INVESTIGATIONS. 
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IN  JUNE  1985.  TWA  FLIGHT  847  WAS  HIJACKED  BY 
SHIA  TERRORISTS  WHILE  EN  ROUTE  FROM  ATHENS. 

GREECE  TO  ROME.  ITALY.  THE  HIJACKERS  SUBSEQUENTLY 
FORCED  THE  AIRCRAFT  TO  LAND  IN  BEIRUT.  LEBANON. 
FORTY-TWO  AMERICANS  WERE  HELD  HOSTAGE  FOR  TWO 
WEEKS.  DURING  THIS  ORDEAL  A  U.S.  SERVICEMAN  WAS 
MURDERED.  INVESTIGATION  INTO  THIS  INCIDENT 
DETERMINED  THAT  MOHAMMAD  HAMMADEI  WAS  ONE  OF 
THE  INDIVIDUALS  RESPONSIBLE  FOR  THE  HIJACKING. 
HAMMADEI  WAS  ARRESTED  IN  FRANKFURT.  WEST 
GERMANY.  BY  GERMAN  AUTHORITIES  IN  JANUARY  1987. 
AND  THE  UNITED  STATES  IMMEDIATELY  INITIATED 
EXTRADITION  PROCEEDINGS.  HOWEVER.  WEST  GERMANY 
REFUSED  THE  EXTRADITION  REQUEST  AND  INDICATED  IT 
WOULD  PROSECUTE  HAMMADEI  FOR  MURDER  AND  AIR 
PIRACY.  DURING  THIS  TRIAL.  FBI  AGENTS  TESTIFIED  ON 
THE  INVESTIGATION  OF  THIS  HIJACKING  AND  MURDER. 
HAMMADEI  WAS  CONVICTED  IN  MAY  OF  THIS  YEAR  AND 
SENTENCED  TO  LIFE  IMPRISONMENT. 

ALSO  DURING  JUNE  1985.  A  ROYAL  JORDANIAN 
AIRLINER  IN  BEIRUT.  LEBANON  WAS  THE  TARGET  OF  A 
TERRORIST  HIJACKING.  BECAUSE  U.S.  NATIONALS  WERE 
ABOARD  THE  FLIGHT.  A  WARRANT  WAS  ISSUED  FOR  THE 
ALLEGED  PERPETRATOR  OF  THE  HIJACKING.  FAWAZ 
YOUNIS.  A  LEBANESE  NATIONAL.  IN  SEPTEMBER  1987. 
YOUNIS  WAS  ARRESTED  BY  THE  FBI  IN  INTERNATIONAL 
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WATERS  IN  THE  MEDITERRANEAN  SEA.  HE  WAS 
RETURNED  TO  THE  UNITED  STATES  SHORTLY 
THEREAFTER.  YOUNIS  WAS  CONVICTED  IN  MARCH  OF 
THIS  YEAR  IN  FEDERAL  DISTRICT  COURT  IN 
WASHINGTON,  D.C.  AND  SENTENCED  TO  30  YEARS' 
IMPRISONMENT.  THE  FACT  THAT  YOUNIS  WAS  CAPTURED 
IN  INTERNATIONAL  WATERS  SERVED  NOTICE  THAT  THE 
U.S.  GOVERNMENT  IS  WILLING  TO  GO  TO  SUBSTANTIAL 
LENGTHS  TO  APPREHEND  THOSE  RESPONSIBLE  FOR  ACTS 
OF  TERRORISM  AGAINST  U.S.  NATIONALS. 

FOUR  GUNMEN.  DISGUISED  AS  AIRPORT  SECURITY 
GUARDS.  BOARDED  PAN  AM  FLIGHT  73  IN  SEPTEMBER  1986. 
AS  IT  WAS  PREPARING  FOR  TAKEOFF  FROM  KARACHI, 
PAKISTAN  EN  ROUTE  TO  FRANKFURT.  GERMANY;  LONDON, 
ENGLAND:  AND  NEW  YORK.  THE  FLIGHT  ORIGINATED  IN 
BOMBAY.  INDIA.  THE  HIJACKERS  WOUNDED  2  AIRPORT 
WORKERS  AT  THE  START  OF  THE  SEIGE,  THEN  KILLED  A 
U.S.  CITIZEN  AND  DUMPED  HIS  BODY  ONTO  THE  TARMAC. 
IN  ALL.  2  U.S.  CITIZENS  WERE  KILLED.  THE  HIJACKERS 
DEMANDED  THAT  THE  AIRCRAFT  BE  FLOWN  TO  CYPRUS 
WHERE  3  PALESTINIANS  WERE  IMPRISONED.  THE 
TAKEOVER  LASTED  17  HOURS,  DURING  WHICH  THE  3-MAN 
FLIGHT  CREW  ESCAPED  THROUGH  A  HATCH  IN  THE 
COCKPIT.  THE  SITUATION  ENDED  WITH  A  GUNFIRE 
EXCHANGE  AND  GRENADE-THROWING  SPREE.  THE  4 
HIJACKERS  CLAIMED  MEMBERSHIP  IN  A  FACTION  OF  THE 
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ABU  NIDAL  ORGANIZATION.  A  RADICAL  PALESTINIAN 
TERRORIST  GROUP.  THE  GOVERNMENT  OF  PAKISTAN 
PROSECUTED  AND  CONVICTED  THE  PERPETRATORS  AND 
THEY  ARE  CURRENTLY  SERVING  LIFE  SENTENCES. 

THE  JAPANESE  RED  ARMY  (JRA)  IS  BELIEVED  TO 
HAVE  BEEN  RESPONSIBLE  FOR  A  MORTAR  ROCKET/CAR 
BOMB  ATTACK  IN  ROME,  ITALY.  IN  JUNE  1987.  A  CAR 
BOMB  SHATTERED  WINDOWS  AND  SET  FIRE  TO  2  PARKED 
CARS  NEAR  THE  U.S.  EMBASSY.  AND  ROCKETS  EXPLODED 
ON  THE  GROUNDS  OF  THE  U.S.  AND  BRITISH  EMBASSIES 
IN  ROME.  THE  3  EXPLOSIONS  OCCURRED  WITHIN  A  HALF- 
HOUR  OF  EACH  OTHER  AND  HAPPENED  WHILE  THE  VENICE 
ECONOMIC  SUMMIT  WAS  IN  PROGRESS.  THERE  WERE  NO 
REPORTED  INJURIES.  A  TELEPHONE  CALL  TO  THE  UNITED 
PRESS  INTERNATIONAL  OFFICE  IN  LONDON,  ENGLAND. 
CLAIMED  THAT  THE  ATTACKS  WERE  COMMITTED  BY  THE 
ANTI-IMPERIALIST  INTERNATIONAL  BRIGADE  (AIIB).  A 
SUSPECTED  COVER  NAME  USED  BY  JRA  OPERATIVES,  IN 
PROTEST  TO  WESTERN  "STATE  TERRORISM"  AND 
CONDEMNED  THE  STANCE  OF  THE  VENICE  ECONOMIC 
SUMMIT  ON  THE  ISSUE  OF  TERRORISM.  SUBSEQUENT 
INVESTIGATION  BY  ITALIAN  AUTHORITIES  AND  THE  FBI 
IDENTIFIED  JRA  MEMBERS  AS  THE  PERPETRATORS  OF  THE 
BOMBINGS. 
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DURING  APRIL  1988,  A  CAR  BOMB  EXPLODED 
OUTSIDE  THE  USO  BUILDING  IN  NAPLES.  ITALY.  KILLING  5 
PERSONS  AND  INJURING  18  OTHERS.  INCLUDING  4 
AMERICANS  THAT  WERE  OUTSIDE  AT  THE  TIME  OF  THE 
EXPLOSION.  ONE  OF  THE  DEAD  WAS  IDENTIFIED  AS  A  U.S. 
NAVY  SERVICEWOMAN:  THE  OTHER  4  WERE  ITALIAN 
NATIONALS.  THREE  ANONYMOUS  TELEPHONE  CALLS  WERE 
RECEIVED  CLAIMING  CREDIT  FOR  THE  BOMBING. 
INVESTIGATION  AT  THE  CAR  RENTAL  AGENCY.  FROM 
WHICH  THE  AUTOMOBILE  UTILIZED  IN  THE  ATTACK  WAS 
LEASED.  IDENTIFIED  A  JRA  MEMBER  AS  THE  INDIVIDUAL 
WHO  RENTED  THE  AUTOMOBILE.  THIS  JRA  BOMBING  WAS 
APPARENTLY  INTENDED  TO  COINCIDE  WITH  ANOTHER 
BOMBING  IN  NEW  YORK  CITY.  FORTUNATELY.  YU 
KIKUMURA,  A  KNOWN  JRA  MEMBER,  WAS  ARRESTED 
OUTSIDE  NEW  YORK  ON  APRIL  12.  1988.  IN  HIS 
POSSESSION  AT  THE  TIME  OF  HIS  ARREST  WERE  3 
IMPROVISED  EXPLOSIVE  DEVICES  WHICH  HE  HAD 
CONSTRUCTED. 

DURING  JUNE  1988.  U.S.  NAVY  CAPTAIN 
WILLIAM  E.  NORDEEN,  A  U.S.  DEFENSE  ATTACHE.  WAS 
KILLED  WHEN  A  PARKED  CAR  EXPLODED  AS  HE  DROVE 
PAST  IT  ON  HIS  WAY  TO  WORK  IN  ATHENS.  GREECE.  THE 
TERRORIST  GROUP  "17  NOVEMBER"  CLAIMED 
RESPONSIBILITY  FOR  THE  ASSASSINATION.  THIS  IS  THE 
SAME  GROUP  WHICH  HAS  CLAIMED  RESPONSIBILITY  FOR 
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NUMEROUS  TERRORIST  ATTACKS  IN  GREECE.  SINCE  1975, 
"17  NOVEMBER"  HAS  CLAIMED  RESPONSIBILITY  FOR  7 
ATTACKS  AGAINST  U.S.  TARGETS  IN  GREECE,  INCLUDING 
THE  ASSASSINATIONS  OF  RICHARD  WELCH,  SPECIAL 
ASSISTANT  TO  THE  U.S.  AMBASSADOR  IN  ATHENS  IN  1975, 
AND  CAPTAIN  GEORGE  TSANTES,  CHIEF  OF  THE  U.S.  NAVY 
MISSION  IN  GREECE  IN  1983. 

PAN  AM  FLIGHT  103  EXPLODED  AND  CRASHED  AT 
LOCKERBIE.  SCOTLAND.  IN  DECEMBER  1988,  KILLING  270 
PEOPLE.  THIS  INCIDENT  HAS  THE  EARMARK  OF  A  WELL- 
ORCHESTRATED  ACT  OF  TERRORISM.  THIS  AIR  DISASTER 
IS  PROOF  OF  THE  DEVASTATING  POTENTIAL  FOR  LOSS  OF 
LIFE  AND  DESTRUCTION  OF  PROPERTY  AT  THE  HANDS  OF 
TERRORISTS. 

THE  PAN  AM  103  INCIDENT  VIVIDLY  ILLUSTRATES 
THE  INTERNATIONAL  COOPERATION  AND  COMPLEX 
COORDINATION  NECESSARY  TO  CONDUCT  AN 
EXTRATERRORITORIAL  INVESTIGATION  AFTER  A  TERRORIST 
ACT  HAS  OCCURRED.  FOR  EXAMPLE.  FOLLOWING  THE 
INCIDENT  AND  HOST  COUNTRY  INVITATION.  THE  FBI 
DISPATCHED  NUMEROUS  PERSONNEL  TO  SCOTLAND. 
ENGLAND.  AND  WEST  GERMANY  IN  PURSUIT  OF  THIS 
INVESTIGATION  TO  INCLUDE  INTERVIEWS.  RECORDS 
REVIEWS.  AND  FORENSIC  COLLECTION  AND  EXAMINATION. 
BRITISH.  SCOTTISH.  GERMAN.  AND  U.S.  LAW 


ENFORCEMENT  REPRESENTATIVES  HAVE  BEEN  WORKING 
CLOSELY  TOGETHER  AND  ARE  ENGAGED  IN  EXTENSIVE 
CONSULTATION  ON  ALL  ASPECTS  OF  THIS  COMPLEX 
INVESTIGATION.  IN  THE  UNITED  STATES.  ATTORNEY 
GENERAL  DICK  THORNBURGH.  SECRETARY  OF 
TRANSPORTATION  SAM  SKINNER.  CENTRAL  INTELLIGENCE 
AGENCY  DIRECTOR  WILLIAM  WEBSTER.  FBI  DIRECTOR 
WILLIAM  SESSIONS  AND  NUMEROUS  OTHER  SENIOR 
OFFICIALS  .INVOLVED  IN  THIS  CASE.  HAVE  ACTIVELY 
CONSULTED  AND  EXCHANGED  INFORMATION  WORKING 
TOWARD  A  SOLUTION  TO  THIS  MOST  HEINOUS  ACT.  THIS 
CRIME  MUST  BE  SOLVED  AND  THOSE  RESPONSIBLE 
IDENTIFIED  AND  BROUGHT  TO  JUSTICE. 

IN  APRIL  OF  THIS  YEAR.  U.S.  ARMY  COLONEL 
JAMES  N.  ROWE  WAS  ASSASSINATED  IN  MANILA. 
PHILIPPINES  BY  AUTOMATIC  WEAPON  FIRE  WHILE 
TRAVELING  IN  HIS  CAR.  HIS  DRIVER  WAS  SLIGHTLY 
WOUNDED  IN  THE  ATTACK.  INVESTIGATION  HAS 
DETERMINED  THAT  THERE  WERE  6  TO  7  ASSASSINS.  4 
WERE  IN  THE  AMBUSH  VEHICLE  AND  2  OR  3  WERE  IN  A 
BACK-UP  VEHICLE.  THE  NEW  PEOPLE'S  ARMY  (NPA).  THE 
MILITARY  ARM  OF  THE  PHILIPPINE  COMMUNIST  PARTY. 
CLAIMED  CREDIT  FOR  THE  ATTACK.  THE  FBI 
IMMEDIATELY  DISPATCHED  INVESTIGATORS  AND  FORENSIC 
EXPERTS  TO  WORK  WITH  PHILIPPINE  LAW  ENFORCEMENT 
AUTHORITIES.  BASED  UPON  THIS  COOPERATIVE  EFFORT. 
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ON  JUNE  16,  1989.  DONATO  B.  CONTINENTE,  AN  NPA 
MEMBER.  WAS  ARRESTED  BY  THE  PHILIPPINE 
CONSTABULARY  CRIMINAL  INVESTIGATIVE  SERVICE  (CIS) 
AND  CHARGED  AS  AN  ACCESSORY  TO  THE  MURDER  OF 
COLONEL  ROWE.  ON  AUGUST  27.  1989.  NPA  MEMBER 
JUANITO  ITAAS  WAS  ARRESTED  BY  THE  CIS  AND  CHARGED 
WITH  THE  MURDER.  AN  EYEWITNESS  POSITIVELY 
IDENTIFIED  ITAAS  AS  ONE  OF  THE  GUNMEN.  UPON 
CONFESSING.  HE  FURTHER  IDENTIFIED  SEVEN  OTHER 
INDIVIDUALS  INVOLVED  IN  THE  ATTACK.  ARREST 
WARRANTS  HAVE  BEEN  ISSUED  BY  PHILIPPINE 
AUTHORITIES. 

ON  MAY  24.  1989.  TWO  U.S.  CITIZENS  WERE  SHOT 
TO  DEATH  IN  FRONT  OF  THEIR  RESIDENCE  IN  LA  PAZ. 
BOLIVIA.  BY  TWO  INDIVIDUALS  IN  A  VAN.  THE  VICTIMS 
WERE  MISSIONARIES  OF  THE  MORMON  CHURCH.  A  GROUP 
NAMED  "FUERZAS  ARMADAS  DE  LIBERACION  ZARATE 
WILLCO"  CLAIMED  RESPONSIBILITY  FOR  THE  ATTACK. 
AGAIN.  THE  FBI  DISPATCHED  A  TEAM  OF  INVESTIGATORS 
TO  WORK  CLOSELY  WITH  BOLIVIAN  LAW  ENFORCEMENT 
PERSONNEL.  AS  A  DIRECT  RESULT  OF  THIS  JOINT 
INVESTIGATION,  THIS  SAME  GROUP  WAS  IMPLICATED  IN 
THE  ATTEMPTED  BOMBING  OF  THE  MOTORCADE  OF 
FORMER  SECRETARY  OF  STATE  GEORGE  SCHULTZ  IN 
LA  PAZ  DURING  AUGUST  1988.  FOUR  INDIVIDUALS  HAVE 
BEEN  ARRESTED  BY  BOLIVIAN  AUTHORITIES  AND  OTHERS 
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ARE  BEING  SOUGHT  AS  FUGITIVES. 

TO  ASSIST  IN  FBI  EXTRATERRITORIAL  PURSUITS, 
THE  FBI  MAINTAINS  LEGAL  ATTACHE  OFFICES  IN  16 
FOREIGN  COUNTRIES.  THE  PRIMARY  MISSION  OF  FBI 
LEGAL  ATTACHE  OFFICES  IS  TO  ESTABLISH  AND  SUSTAIN 
EFFECTIVE  LIAISON  WITH  PRINCIPAL  LAW  ENFORCEMENT. 
INTELLIGENCE.  AND  SECURITY  SERVICES  THROUGHOUT 
DESIGNATED  FOREIGN  COUNTRIES  THEREBY  PROVIDING 
CHANNELS  THROUGH  WHICH  FBI  INVESTIGATIVE 
RESPONSIBILITIES  CAN  BE  MET.  THE  LEGAL  ATTACHE 
FUNCTION  ALSO  PROVIDES  FOR  A  PROMPT  AND 
CONTINUOUS  EXCHANGE  OF  LAW  ENFORCEMENT 
INFORMATION. 

LEGAL  ATTACHES  AND  ASSOCIATED  LIAISON 
ACTIVITIES  PLAY  A  VITAL  ROLE  IN  THE  SUCCESSFUL 
FULFILLMENT  OF  THE  RESPONSIBILITIES  OF  THE  FBI 
ABROAD.  THESE  ACTIVITIES  ARE  MAINTAINED  IN  STRICT 
ACCORDANCE  WITH  LIMITATIONS  IMPOSED  BY  STATUTE. 
EXECUTIVE  ORDER.  ATTORNEY  GENERAL  GUIDELINES.  AND 
FBI  POLICY.  BUT  THIS  IS  NOT  A  "ONE  WAY"  STREET. 

THE  FBI  ASSISTS  COOPERATIVE  FOREIGN  AGENCIES  WITH 
THEIR  LEGITIMATE  AND  LAWFUL  INVESTIGATIVE 
INTERESTS  IN  THE  UNITED  STATES.  CONSISTENT  WITH 
U.S.  POLICY  REGARDING  "FOREIGN  POLICE  COOPERATION" 
MATTERS. 
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IN  CONCLUSION,  I  WOULD  STRESS  THAT  THE  FBI 
INTERNATIONAL  COUNTERTERRORISM  PROGRAM  IS  A 
STRONG  AND  EFFECTIVE  PROGRAM.  THIS  IS  IN  PART  DUE 
TO  OUR  EXPANDED  ROLE  IN  EXTRATERRITORIAL  MATTERS 
WHICH  HAS  LED  TO  GROWING  AND  IMPROVED  LAW 
ENFORCEMENT  RELATIONSHIPS  WITH  FRIENDLY  FOREIGN 
GOVERNMENTS.  HOWEVER,  WE  RECOGNIZE  THAT  THERE  IS 
MUCH  TO  BE  DONE  IN  ORDER  TO  CONTINUE  OUR  SUCCESS 
IN  COMBATING  TERRORISM.  THROUGH  ENHANCED 
COOPERATION,  BETTER  SHARING  OF  INFORMATION,  AND 
IMPROVED  INVESTIGATIVE  TECHNIQUES  WE  WILL  STRIVE 
TO  KEEP  AMERICANS  WORLDWIDE  FREE  FROM  THE 
THREAT  OF  TERRORISM. 

MR.  CHAIRMAN,  MEMBERS  OF  THE 
SUBCOMMITTEE.  THIS  CONCLUDES  MY  PREPARED 
REMARKS.  I  WILL  NOW  ADDRESS  ANY  QUESTIONS. 
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Mr.  Edwards.  Judge  Crockett. 

Mr.  Crockett.  Thank  you,  Mr.  Chairman. 

Both  you,  Mr.  Barr,  and  you.  Judge  Sofaer,  have - 

Mr.  Edwards.  We  have  called  the  electrician.  He  has  been  here 
twice.  I  hope  next  time  the  electrician  comes  he  can  find  out  what’s 
wrong. 

[Brief  pause] 

Mr.  Crockett.  To  what  extent  is  there  formal  cooperation  be¬ 
tween  the  State  Department  and  Justice  in  determining  whether 
or  not  the  situation  in  a  foreign  country  is  such  as  to  justify  our 
going  in  without  the  consent  of  that  country  to  make  arrests  or 
apprehensions? 

Mr,  Sofaer.  I  think  to  the  fullest  extent  necessary.  Judge  Crock¬ 
ett,  I  think  there  would  be  interagency  coordination,  but  beyond 
that  there  would  be  coordination  through  the  National  Security 
Council  as  has  been  reaffirmed  by  General  Scowcroft. 

Mr.  Crockett.  Is  there  any  policy  of  also  consulting  responsible 
agencies  of  the  Congress  before  you  take  such  action? 

I  say  that  because  1  notice,  Mr.  Bair,  in  your  testimony  at  the 
bottom  of  page  4,  you  seem  to  suggest  that  the  decision  is  left  en¬ 
tirely  to  the  executive  authority  and  that  there  is  no  compelling 
necessity  for  him  to  consult  the  legislative  branch  of  the 
government. 

Is  that  true? 

Mr.  Barr.  If  the  operation  entails  exercise  of  war  powers  then 
the  administration  would  act  consistently  with  the  War  Powers 
Resolution.  If  it  required  covert  action,  then  the  administration 
would  adhere  to  the  reporting  provisions  applicable  to  covert 
action, 

Mr.  Crockett,  My  final  question.  While  there’s  a  tendency  to 
analogize  the  so-called  war  on  drugs  with  the  idea  of  war  generally, 

I  think  all  of  us  recognize  that  there  are  certain  material 
differences. 

It  seems  to  me  that  it  sort  of  strains  a  bit  to  say  that  the  attempt 
to  bring  narcotics  into  this  country  presents  the  same  character  of 
national  threat  to  our  security  that  would  be  true  in  the  case  of 
some  other  military  action. 

I  say  that  because  I’d  like  to  have  you  comment  on  the  circum¬ 
stances  under  which,  in  carrying  on  the  so-called  war  against 
drugs,  we  would  be  justified,  for  example,  in  making  what  amounts 
to  a  military  strike  in  some  country  in  South  America  or  in  the 
Caribbean. 

Can  you  visualize  circumstances  that  would  justify  doing  that? 

Mr.  Barr.  As  a  matter  of  international  law  I’ll  defer  to  Judge 
Sofaer. 

Mr.  Sofaer.  Judge,  a  few  years  ago  I  would  have  said  probably 
not.  But  recently,  we  have  been  confronted  with  groups  in  some 
countries  that  have  armed  bands  of  people  working  for  them  who 
have  received  treuning  in  terrorist  and  other  types  of  activities  and 
they  have  made  public  threats,  which  in  some  instances  they  have 
carried  out,  not  only  against  local  authorities  who  are  enforcing 
local  laws  agmnst  them,  but  against  Americans  just  because  Amer¬ 
ica  is  so  much  a  part  of  this  war  against  drugs.  And  not  only 
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against  Americans  in  the  local  country  but  Americans  in  the 
United  States. 

There  has  been  a  recent  statement  by  one  drug  syndicate  which 
said  that  they  would  come  over  here  and  kill  Americans  systemati¬ 
cally,  including  Government  officials. 

I  simply  have  to  deal  with  that — if  someone  makes  that  kind  of 
an  assertion  that  he’s  going  to  kill  my  legislators  and  my  executive 
officials,  I  have  to  say  to  them,  if  you  start  doing  that  and  you  have 
in  effect  a  military  type  operation  under  your  command,  with  bil¬ 
lions  of  dollars  at  your  disposal.  I’m  going  to  have  to  tell  my  offi¬ 
cials:  You  can  treat  this  as  an  attack.  You  might  be  able  to  exer¬ 
cise  force  in  self-defense  against  this  kind  of  a  force. 

It  hasn’t  happened  yet  to  the  extent  that  it  would  justify  it.  We 
have  never  asserted  this  power.  But  years  ago,  we  wouldn’t  have 
said  this  about  terrorism  and  now  I  think  it’s  pretty  much  accept¬ 
ed,  as  Oliver  Revell  has  testified,  that  terrorism  raises  self-defense 
threats,  threats  amounting  to  justifying  self-defense. 

I  can  envision,  if  this  drug  thing  continues.  Judge,  that  we  will 
be  confronted  with  that  kind  of  a  situation  in  the  area  of  drugs  as 
well. 

Mr.  Barr.  Following  up  on  that.  Judge,  I  think  that  the  interna¬ 
tional  trafficking  in  drugs  is  as  pernicious  a  threat  as  many  wars 
could  be. 

As  Judge  Sofaer  said,  we  are  talking  about  organizations  that 
have  at  their  command  billions  and  billions  of  dollars,  more  money 
than  most  countries  in  the  world.  They  have  private  armies.  They 
are  heavily  armed.  They  use  ruthless  tactics  that  wouldn’t  be  used 
by  most  countries  in  the  world.  That’s  why  we  call  them  “narco¬ 
terrorists.” 

The  impact  on  the  United  States  is  equally  drastic.  One-third  of 
all  felonies  committed  in  the  United  States  are  committed  by 
people  under  the  influence  of  drugs.  Ninety  percent  of  all  male  ar¬ 
restees  in  New  York  City  are  people  who  test  positive  for  drugs. 
Mr.  Crockett.  Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  I’m  curious  as  to  why  we  have  two  Departments 
obviously  at  odds. 

Were  both  of  these  statements  cleared  by  the  0MB? 

Mr.  Barr.  Mr.  Chairman,  I  don’t  think  the  statements  are  at 
odds.  Both  statements  were  cleared  by  0MB  and  cleared  by  the  re¬ 
spective  departments. 

The  Department  of  Justice  issues  legal  advice  on  matters  of  do¬ 
mestic  legal  authority.  The  issue  very  simply  is  whether  or  not 
there  is  legal  authority  in  the  United  States,  under  our  own  domes¬ 
tic  laws,  to  engage  in  extraterritorial  arrests  without  the  consent  of 
the  host  government. 

We  issued  an  opinion,  as  a  matter  of  law,  saying,  yes,  that  was 
not  a  policy  decision. 

The  bottom  line  is  if  we  find  a  terrorist,  for  example,  someone 
who  blows  an  American  747  out  of  the  sky,  and  if  we  find  him 
basking  him  in  some  safe  haven,  enjojdng  the  payoff  that  he  re¬ 
ceived  for  blowing  Americans  out  of  the  sky,  the  issue  is  whether 
or  not  we  have  the  legal  authority  under  our  own  laws  to  go  in  and 
arrest  him  and  bring  him  to  justice. 
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The  Department  of  Justice  says,  yes,  we  do  have  the  authority 
under  our  own  laws.  I  don’t  think  the  State  Department  disagrees 
with  that. 

Mr.  Edwards.  So  you  believe  that  if  you  feel  that  you  want  to 
arrest  somebody  in  a  friendly  country,  a  country  with  which  we’re 
not  at  war,  that  you  can  send  a  secret  agent  in  there,  violating  the 
law  of  that  countiy  without  asking  the  permission  of  that  country, 
and  kidnap  that  individual  and  put  him  on  an  airplane  and  bring 
him  back  home? 

Mr.  Barr.  Both  my  statement  and  the  example  I’ve  just  given  in¬ 
dicate  that  we’re  talking  about  a  limited  range  of  circumstances  in 
the  areas  of - 

Mr.  Edwards.  Limited  or  unlimited,  Mr.  Barr,  my  statement  is 
what  you  have  testified  to. 

Mr.  Barr.  Let  me  say  what  I  testified  to,  and  that  is  that  we’re 
talking  about  a  limited  range  of  circumstances  in  the  area  of  coun¬ 
terterrorism  and  counternarcotics. 

The  Department  of  Justice  understands  and  agrees  with  the  De¬ 
partment  of  State  that  when  the  President  is  making  a  decision  in 
the  area  of  extraterritorial  law  enforcement,  we  have  the  intersec¬ 
tion  of  a  number  of  responsibilities.  He  acts  as  the  foremost  law 
enforcement  officer  in  the  county.  He  acts  as  the  administrator  of 
the  foreign  relations  of  the  United  States  and  as  Commander  in 
Chief.  He  has  a  range  of  responsibilities,  including  the  responsibil¬ 
ity  to  take  into  account  international  law  and  the  international  ob¬ 
ligations  of  the  United  States. 

He  also  must  consider  the  practical  consequences  of  what  a  par¬ 
ticular  operation  may  bring  about. 

He  has  to  consider  the  precedential  value,  or  danger  of  the 
action;  and  the  practical  difficulties  of  carrying  out  an  operation, 
and  the  impact  it  might  have  on  the  cooperative  relationships  we 
have  abroad. 

But  when  push  comes  to  shove,  after  he  has  weighed  all  of  those 
factors,  and  he  determines  that  it’s  in  the  national  interest  to 
pursue  a  particular  law  enforcement  operation  overseas,  that  judg¬ 
ment,  £is  a  matter  of  domestic  law,  overrides  customary  interna¬ 
tional  law,  and  that  is  an  authorized,  legal,  constitutional  action 
for  .American  agents  to  engage  in. 

At  the  same  time,  it  is  a  violation,  or  under  many  circumstances 
it  could  be  a  violation  of  international  law  and  we  would  have  to  be 
prepared  to  take  the  consequences  of  that  violation. 

Mr.  Edwards.  The  cons^uences  could  be  that  the  FBI  agent, 
whoever  you  send  over  to  kidbiap  this  person,  could  be  arrested  and 
tried,  and  the  United  States  could  be  sued  and,  of  course,  the  indi¬ 
vidual  would  also  be  liable  in  a  civil  action;  isn’t  that  correct,  and 
you’re  going  to  take  that  chemce? 

Mr.  Barr.  'Those,  in  a  given  circumstance,  could  be  risks,  just 
like  a  national  security  operation  could  pose  risks  for  the  United 
States,  such  as  the  bombing  of  Libya,  that  posed  risks  to  the  people 
involved;  in  fact,  pilots  lost  their  lives  in  that  raid. 

Mr.  Edwards.  Why  did  you  feel  this  was  necessary  at  a  time 
when  we  have  for  the  first  time  in  my  26  years  in  Congress,  a  de¬ 
tente  with  more  nations  than  we  have  ever  had  before,  with  com¬ 
munism  crumpling  in  all  parts  of  the  globe,  and  for  us  to  come  out 
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with  this  very  radical  proposal,  why  did  you  have  to  do  it  at  this 
time? 

You're  talking  about  you're  so  worried  about  drugs,  is  that  it? 

Mr.  Barr.  'The  Office  of  Legal  Counsel,  we're  lawyers;  we  give 
legal  advice.  We  give  advice  as  to  what  the  scope  of  potential  legal 
authority  is.  We  don’t  make  law  enforcement  ^licy.  Our  Office 
was  asked  bv  the  FBI  to  reexamine  the  1980  opinion,  and  we  did 
that,  and  I  think  there  was  broad  consensus  within  the  administra¬ 
tion  that  the  1980  opinion  was  fundamentally  flawed  and  should  be 
reexamined.  So  the  easy  answer  to  the  question  is,  I  looked  at  it 
because  OLC  was  asked  to  look  at  it  by  one  of  our  clients. 

But  more  than  that,  it  is  true  that  in  the  postwar  confrontation 
between  the  United  States  and  communism  there  have  been  a 
number  of  changes  recently.  But  at  the  same  time,  we  are  facing 
an  increasing  menace  in  the  area  of  terrorists  and  narco-terrorists. 
There  are  still  lawless  countries  in  the  world  that  sponsor  terror¬ 
ism  that  is  directed  against  the  United  States. 

Mr.  Edwards.  Mr.  Barr,  we  keep  very  careful  count  in  this  com¬ 
mittee,  having  oversight  jurisdiction  over  the  FBI,  of  acts  of  terror¬ 
ism  in  the  United  States.  To  the  great  credit  of  the  FBI,  where 
there  were  more  than  100  incidents  a  decade  ago,  the  incidents  this 
year  and  last  year  are  infinitesimal;  so  what’s  the  crisis? 

Mr.  Barr.  Mr.  Chairman,  I’m  sure  the  families  of  the  people  on 
Pam  Am  103  will  be  glad  to  know  that  the  incidences  in  the  United 
States  were  infinitesimal. 

Mr.  Edwards.  Mr.  Revell,  Mr.  Barr  said  that  the  FBI  asked  for 
this  opinion. 

Why  did  the  FBI  ask  for  this  opinion  at  this  time? 

Mr.  Revell.  It  wasn’t  at  this  time,  sir;  it  was  about  2  years  ago 
that  our  Office  of  Legal  Counsel  was  asked  to  look  at  a  number  of 
different  scenarios. 

Mr.  Edwards.  You  were  asked  by  whom? 

Mr.  Revell.  Our  Office  of  Legal  Counsel,  within  the  FBI,  was 
asked  by  our  Criminal  Investigative  Division  to  look  at  a  number  of 
different  scenarios  and  to  determine  what  the  extent  of  the  FBI  au¬ 
thority  was  under  those  various  scenarios. 

As  a  result  of  that  examination  internally,  our  Legal  Counsel  Di¬ 
vision  went  to  the  Office  of  Legal  Counsel  at  the  Department  and 
asked  that  the  1980  opinion  be  examined  in  light  of  the  new  extra¬ 
territorial  responsibilities  assigned  by  the  Congress  under  the  two 
acts  that  I  specified. 

I  must  say  that  we  have  not  asked  for  any  specific  authorization 
to  carry  out  any  rendition  in  any  foreign  territory  of  any  fugitive 
without  the  permission  or  the  consent  of  that  country. 

We  have  had  on  occasions,  however,  situations  where  there  have 
been  infornial  processes  utilized.  In  other  words,  the  law  enforce¬ 
ment  agencies  of  a  particular  country,  the  judicial  authorities  of  a 
particular  country,  or  other  competent  authority  have  indicated  to 
us  a  desire  to  deal  with  an  expulsion  rather  than  an  extradition;  a 
turning  over  at  the  border  rather  than  a  formal  process,  and  so 
forth. 

So  what  we  were  attempting  to  do  was  to  determine  the  extent  of 
our  legal  authority  so  we  could  stay  well  within  that  authority  in 
carr3dng  out  our  extraterritorial  responsibilities. 
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Mr.  Edwards.  I  can  certainly  think  of  no  law  passed  by  Congress 
or  any  provision  of  the  Constitution  that  licensed  the  United  States 
to  be  an  international  outlaw.  What  you  have  described,  the  ad¬ 
ministration,  any  administration,  would  have  these  long  confer¬ 
ences,  say  that  the  situation  is  so  serious  that  we  must  do  this  ex¬ 
traordinary  thing,  and  then  somehow  or  another  license  the  FBI  to 
go  kidnap  somel^y  without  asking  the  consent  of  the  nation 
involved. 

I  just  think  it’s  extraordinary  that  you  would  do  that,  especially 
at  this  time  when  we  have  these  nations  emerging  into  the  sun¬ 
shine  of  democracy;  we  want  them  to  copy  us  as  the  beacon  of  de¬ 
mocracy.  And  yet  at  the  same  time,  we  say  that  we’re  going  to 
thumb  our  nose  at  international  law,  when  really,  whenever  the 
President  makes  that  decision  that  it’s  so  serious — in  my  lifetime, 
we’ve  had  these  situations  where  in  the  long  run  we  lose  terribly. 

In  1941,  it  was  Japanese  in  America  that  were  so  dangerous,  and 
so  we  locked  up  40,000  of  them.  The  next  thing  we  had  in  this 
country  was  communism,  and  it  was  so  dangerous,  with  Senator 
McCarthy  running  wild.  We  persecuted  people  for  communism  in 
this  country,  even  though  it  wasn’t  a  crime.  And  now,  of  course, 
it’s  the  war  on  drugs. 

We’re  not  going  to  give  up  our  liberties  or  our  reputation  as  an 
international  friend  of  other  countries  because  we  have  a  perceived 
threat  overseas. 

Mr.  Revell.  And  we  haven’t  asked  to  do  that,  sir. 

Mr.  Edwards.  Something  triggered  all  of  this  publicity.  We 
didn’t  start  this  argument.  We  started  to  read  it  in  the  newspapers 
that  you  people  have  come  to  this  wonderful  conclusion  that  the 
FBI  can  go  overseas  and  kidnap  somebody.  And  Mr.  Barr  has  a 
long  opinion  that  says,  yes,  he  can,  under  certain  circumstances, 
and  so  fortL . 

Mr.  SoFAER.  Under  domestic  law.  That  doesn’t  mean  that  the 
President  would  in  fact  order  such  action  when  it  was  inconsistent 
with  international  duties  or  treaties,  or  other  law. 

Mr.  Edwards.  I  wish  I  would  hear  the  President  say,  or  some¬ 
body  say,  that  we’re  not  going  to  do  it.  That  we  are  going  to  be 
good  international  citizens. 

Mr.  Barr.  You’re  not  fairly  characterizing  the  opinion  or  our 
statements  today,  Mr.  Chairman. 

Mr.  Edwards.  You  haven’t  shown  us  the  opinion,  Mr.  Barr — it 
would  be  helpful.  We’re  all  lawyers,  too,  we’re  grown  up  and  we’re 
also  very  security-minded  here. 

Mr.  Barr.  We’re  saying  that  there  is  authority  under  domestic 
law  to  depart  from  customary  international  law.  We’re  not  saying 
that  we  should  thumb  our  noses  at  international  law.  International 
law  is  something  that  should  be  taken  into  account.  And  we’re  not 
saying  as  a  matter  of  policy  that  this  should  be  done  at  all  or  that 
any  particular  t)Tpe  of  operation  should  be  performed. 

Mr.  Edwards.  Do  you  think  that  Mr.  Rafsanjani  in  Iran,  if  his 
parliament  passes  or  authorizes  him  to  do  the  same  that  it  would 
be  appropriate  for  Iran,  or  Noriega  to  do  the  same  thing,  when 
they  want  to  arrest  somebody  in  the  United  States  without  our 
permission? 
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Mr.  Barr.  Arresting,  at  least  in  the  case  of  Iran,  would  be  a  step 
forward.  Up  until  now  they’ve  felt  free  to  assassinate  their 
enemies. 

But  I  reject  any  notion  of  moral  equivalence  between  the  United 
States  and  countries  that  are  outlaw  countries  that  engage  in  ter¬ 
rorism.  The  United  States  does  not  engage  in  terrorism.  We  do  not 
allow  terrorists  from  the  United  States  and  to  use  the  United 
States  as  a  base  to  launch  attacks  on  citizens  of  other  countries. 
We  are  leading  the  fight  in  the  world  against  terrorism. 

Now  the  purpose  of  law  ultimately  is  to  protect  innocent  people 
from  predators.  And  the  people  we’re  fighting  are  ruthless  preda¬ 
tors.  'ITiey’re  not  restrained  by  law.  They  mock  the  law,  and  they 
manipulate  international  rules  of  law  to  shield  themselves. 

We  are  acting  in  the  service  of  freedom  in  the  civilized  world. 
And  in  a  just  system  the  laws  protect  the  innocent  from  predation. 

Mr.  Edwards.  I  understand,  Mr.  Barr,  that  there  has  been  an¬ 
other  opinion  issued  since  June  and  we  formally  request  a  copy. 

Mr.  Barr.  I’ve  issued  a  lot  of  opinions  since  June. 

Mr.  Edwards.  On  this  subject.  Well,  perhaps  not. 

If  there  is  one,  we  make  a  request  for  it. 

Judge  Crockett,  do  you  have  further  questions? 

Mr.  Crockett.  Yes,  Mr,  Chairman. 

I  would  like  to  know  how  these  principles  we  have  been  discuss¬ 
ing  here  relate  to  or  apply  to  the  situation  in  Panama. 

We  have  in  effect  said  that  Noriega  is  a  criminal  and  he  has  vio¬ 
lated  American  law,  who  said  the  same  thing  with  respect  to  the 
issuance  of  an  indictment — the  Department  of  Justice  has  issued 
an  indictment. 

My  question  is  whether  or  not  we  make  an  exception  for  either 
de  jure  or  de  facto  heads  of  government  and  that  under  no  circum¬ 
stances  are  we  prepared  to  go  in  and  arrest  the  head  of  govern¬ 
ment  and  bring  him  back  to  the  United  States  for  trial?  Is  there 
such  an  exception? 

Mr.  Barr.  An  exception  to  what? 

Mr.  Crockett.  To  the  application  of  this  principle  that  whenever 
we  feel  that  the  national  security  of  the  United  States  is  affected, 
we  are  justified  in  going  into  the  country  without  its  consent  and 
arresting  whoever  needs  to  be  brought  to  justice  and  bring  them 
back  here. 

Mr.  Barr.  I  repeat:  As  all  three  witnesses  said  today,  there  has 
been  no  change  in  U.S.  policy.  Our  policy  is  to  work  cooperatively 
with  governments  to  suppress  terrorism  and  illegal  narcotics  traf¬ 
ficking.  Any  deviation  from  that  policy  would  be  considered  at  the 
highest  levels  of  government  within  the  framework  of  the  National 
Security  Council  and  would  involve  consultation  between  the  Secre¬ 
tary  of  State  and  the  Department  of  Justice. 

Mr.  Crockett.  Your  answer  then  is  *‘yes”  In  any  case  where  the 
situation  is  so  serious  that  we  have  returned  any  indictment 
against  him,  we  are  justified  in  going  in  and  arresting  him;  is  that 
what  you're  saying? 

Mr.  Barr.  No,  that’s  not  what  I’m  saying. 

Mr.  Crockett.  Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Mr.  Dempsey. 
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Mr.  Dempsey.  Mr.  Barr,  in  preparing  the  opinion,  did  you  take 
into  account  the  law  that  makes  it  a  crime  to  kidnap  or  abduct  a 
foreign  official? 

Mr.  Barr.  Which  law  are  you  talking  about? 

Mr.  Dempsey.  Section  1201  of  the  Federal  Criminal  Code,  as  I 
read  it,  makes  it  a  crime  under  U.S.  law  for  anybody  to  kidnap  or 
abduct  a  foreign  official  and  the  United  States  may  exercise  juris¬ 
diction  over  the  offense  if  the  alleged  offender  is  present  in  the 
United  States. 

Mr.  Barr.  The  opinion  did  not  address  either  how  specific  trea¬ 
ties  would  apply  in  a  given  context  or  how  other  statutes,  other 
than  the  FBrs  enabling  statute,  would  apply. 

It  reserved  those  questions  and  reviewed  the  rationale  of  the 
1980  opinion. 

So  the  answer  is,  I  did  not  specifically  consider  that  statute  in 
the  1989  opinion. 

Mr.  Edwards.  If  the  gentleman  would  yield — Executive  orders 
are  not  necessarily  law.  The  law  in  this  country  are  acts  of  Con¬ 
gress,  signed  by  the  President  under  the  Constitution,  Mr.  Barr. 

Mr.  Barr.  Which  Executive  order  are  you  referring  to,  Mr. 
Chairman? 

Mr.  Edwards.  You  are  quoting  the  1980  opinion  and  I  believe  an 
Executive  order  as  giving  the  authority  for  what  we’re  talking 
about  today. 

Mr.  Barr.  No,  I  didn’t  cite  an  Executive  order.  I  referred  to  the 
Executive  order  in  the  context  of  the  longstanding  ban  on  assassi¬ 
nation  by  employees  and  officials  of  the  United  States. 

Mr.  Dempsey.  So  in  considering  the  legal  authority  of  the  FBI  to 
override  international  law,  you  did  not  consider  statutes  that,  on 
their  face  at  least,  appear  to  be  make  it  a  crime  for  the  FBI  or  any¬ 
body  else  to  kidnap  a  foreign  official. 

Mr.  Barr.  I  think  the  opinion,  as  I  recall,  notes  that  there  may 
be  statutes  that  affect  any  particular  operation,  but  that  we  do  not 
survey  various  statutes  that  could  be  applicable.  That’s  not  to  ac- 
knowledge  that  the  specific  statute  you  cite  would  prohibit  an  au¬ 
thorized  operation. 

Mr.  Dempsey.  Did  you  consider,  when  you  did  the  opinion,  the 
adoption  in  1986  of  the  Omnibus  Diplomatic  Security  Antiterrorism 
Act  which  extended  extraterritorial  jurisdiction  over  terrorist 
crimes  committed  against  Americans  abroad?  And  did  you  consider 
that  in  adopting  that  law.  Congress  declined  to  include  a  provision 
authorizing  self-help  measures — Congress  declined  to  include  a  pro¬ 
vision  authorizing  seizure  abroad  without  host  country  consent? 

Mr.  Barr.  No. 

Mr.  Dempsey.  Now,  when  Judge  Sofaer  testified  on  that  bill  in 
1984,  he  testified,  ‘T  want  to  emphasize  that  I  do  not  read  this  bill 
as  granting  any  authority  for  self-help  in  the  enforcement  of  its 
provisions.” 

Now,  in  exercising  jurisdiction  over  crimes  committed  abroad, 
under  the  provisions  of  that  statute  would  you  consider  it  relevant 
that  Congress  declined  to  authorize  self-help? 

Mr.  Barr.  If  I  was  considering  that  statute  as  a  source  of  author¬ 
ity,  obviously  that  would  be  relevant. 
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Mr.  Dempsey.  In  interpreting  the  general  authority  of  the  FBI,  is 
it  relevant  that  in  a  subsequent  statute  extending  extraterritorially 
the  authority  of  the  FBI — extending  extraterritorially  the  jurisdic¬ 
tion  of  the  United  States— isn't  it  relevant  that  Congress  declined 
to  grant  authority  for  the  type  of  self-help  that  you're  talking 
about? 

Mr.  Barr.  As  I  say,  if  I  was  rel3dng  on  that  statute  as  a  source  of 
authority  in  a  particular  operation,  I  would  have  to  review  the  leg¬ 
islative  history  and  determine  its  relevance. 

Mr.  Dempsey.  And  your  opinion  didn't  do  that? 

Mr.  Barr.  No,  it  did  not. 

Mr.  Dempsey.  Just  to  be  clear,  have  you  reviewed  this  issue  since 
the  June  opinion? 

Mr.  Barr.  What  do  you  mean  by  reviewed? 

Mr.  Dempsey.  Reviewed  it  in  terms  of  another  opinion  from  your 
office? 

Mr.  Barr.  Do  you  mean  have  I  reexamined  the  propositions  in 
the  June  21  opinion? 

Mr.  Dempsey.  No,  have  you  supplemented  the  opinion? 

Mr.  Barr.  By  issuing  a  supplementary  opinion? 

Mr.  Dempsey.  That's  the  question,  yes. 

Mr.  Barr.  No. 

Mr.  Dempsey.  Judge  Sofaer,  have  you  or  the  State  Department 
received  any  expressions  of  interest  or  concern  from  other  coun¬ 
tries  about  press  reports  on  this  opinion? 

Mr.  Sofaer.  Yes,  we  have. 

Mr.  Dempsey.  What  has  been  the  tenor  of  those  communications? 
Mr.  Sofaer.  Several  foreign  countries  have  either  approached 
our  ambass.'idors  overseas  or  have  come  in  to  see  officials  within 
the  Department,  including  myself,  and  expressed  their  concern 
about  the  newspaper  stories  that  they  read  which  indicated  that 
somehow  a  new  law  had  been  passed,  or  a  new  authority  had  been 
given  to  the  FBI  to  engage  in  extraterritorial  arrest  without 
consent. 

We  have  explained  to  those  countries  that  no  new  law  has  been 
passed  and  no  new  authority  has  been  created;  and  that  the  policy 
of  the  United  States  regarding  extraterritorial  unconsented  arrest 
has  not  changed. 

Mr.  Dempsey.  Would  they  have  been  concerned  if  it  had 
changed? 

Mr.  Sofaer.  I  have  no  doubt  about  it;  they  would  be  greatly 
concerned. 

Mr.  Dempsey.  Obviously  if  this  authority  were  exercised  in  a  par¬ 
ticular  country,  it  would  have  an  adverse  impact  on  our  relation¬ 
ships  with  that  country. 

Do  you  think  that  it  would  also  have  an  adverse  impact,  in  terms 
of  the  State  Department's  ability  to  deal  with  other  countries  in 
seeking  cooperation  and  negotiation  of  treaties? 

Mr.  Sofaer.  Yes,  if  we  acted  inconsistently  with  international 
law,  fairly  interpreted,  yes,  I  think  it  would.  But  I  want  to  empha¬ 
size  that  we  do  occasionally  engage  in  extraterritorial  activity  such 
as  the  Achille  Lauro  diversion.  And  while  those  kinds  of  actions 
have  created  trouble,  they  have  been  generally  accepted,  because 
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we  were  acting  within  what  I  consider  to  be  a  fair  interpretation  of 
international  law. 

Mr.  Dempsey.  Mr.  Revell,  has  the  FBI  been  contacted  through 
any  of  its  legal  attaches  or  otherwise  about  this  opinion? 

Mr.  Revell.  Yes,  it  has. 

Mr.  Dempsey.  And  what’s  been  the  nature  of  those 
communications? 

Mr.  Revell.  Concern  that  we  were  going  to  mount  up  like  the 
Lone  Ranger  and  go  out  and  start  seizing  fugitives  all  over  the 
world,  which,  of  course,  was  never  contemplated  under  any  circum¬ 
stance.  And  we’ve  given  advice  back  that  there  is  no  change  in  our 
policy  or  our  procedure;  that  the  Department  has  rendered  a  legal 
opinion,  but  that  opinion  does  not  mean  that  there  are  operations 
or  activities  that  will  take  place  under  that  opinion. 

And  we  have  given  assurances  to  those  countries  with  which  we 
deal  that  there  will  be  no  change  in  our  practice  and  our  policy  of 
coordinating  with  them  and  getting  their  approval  for  all  law  en¬ 
forcement  activities  that  would  occur  within  their  territory  on 
behalf  of  the  FBI. 

Mr.  Dempsey.  All  of  the  testimony  has  said  that  this  is  a  legal 
opinion  and  not  a  change  of  policy. 

When  will  we  know  when  there’s  a  change  of  policy?  When  we 
read  about  the  seizure  of  someone  in  the  newspaper? 

Mr.  Barr.  I  think  the  President’s — or  at  least  the  White  House 
statement,  states  the  policy  of  the  United  States. 

Mr.  Dempsey.  And  that  is? 

Mr.  Barr.  In  any  given  case,  the  President  must  weigh  his  con¬ 
stitutional  responsibilities  for  formulating  and  implementing  both 
foreign  policy  and  law  enforcement  policy.  An  interagency  process 
exists  to  ensure  that  the  President  takes  into  account  the  full 
range  of  foreign  policy  in  international  law  considerations  as  well 
as  the  domestic  law  enforcement  issues  raised  by  any  specific  case. 

There  will  be  no  arrests  abroad  that  have  not  been  considered 
through  that  interagency  process. 

Counsel,  if  I  could  clarify  a  statement  I  made  earlier  when  you 
asked  if  I  had  issued  a  supplementary  opinion. 

I  have  not  issued  any  supplementary  written  opinion.  Obviously, 
since  that  opinion  was  issued.  I’ve  been  asked  a  lot  df  questions 
about  it,  and  I  have  expounded  upon  it  and  its  potential  application 
in  given  circumstances.  But  I  have  not  gone  back  and  revised  or 
changed  the  opinion. 

Mr.  Edwards.  Is  it  your  testimony  that  in  each  of  these  cases  the 
President  would  have  to  give  his  permission,  personally? 

Mr.  Barr.  That  doesn’t  seem  to  be  what  the  White  House  state¬ 
ment  says. 

Mr.  Edwards.  Is  it  your  opinion  that  if  an  FBI  agent  is  sent  into 
some  friendly  country  to  grab  somebody  that  the  Resident  would, 
of  necessity,  have  to  make  that  decision? 

Mr.  Barr.  As  a  matter  of  law  or  as  a  matter  of  policy? 

Mr.  Edwards.  What  do  you  think  would  happen?  You’re  the 
legal  adviser,  tell  us,  do  you  think  that  the  President  would  have  to 
'  be — would  be  advised,  or  would  give  permission — of  policy,  as  a 
matter  of  policy? 
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Mr,  Barr.  As  a  matter  of  policy,  the  interagency  process  is  a  Na¬ 
tional  Security  CJouncil  process,  and  I  expect  that  the  President 
would  be  involved.  But  tnis  statement  from  the  White  House  is  a 
statement  of  what  the  process  is. 

Mr.  Edwards.  Mr.  ^vell  has  testified  on  p£^e  4,  paragraph  1, 
that  the  FBI  would  send  in  agents  to  a  foreign  country  if  they  are 
directed  to  do  so  by  the  Department  of  Justice.  That’s  your  testimo¬ 
ny,  Mr.  Revell. 

Mr.  Barr.  I  think  what  Mr.  Revell  was  saying  is  that  the  FBI  is 
not  going  to  internally  make  these  decisions.  Irs  going  to  take  its 
directions  from  the  Department  of  Justice,  which  will  in  turn  take 
its  directions  from  the  National  Security  Council  process. 

Mr.  Edwards.  We  don’t  have  testimony  on  that,  Mr.  Barr.  We 
have  the  testimony  of  Mr,  Revell,  who  says  that  if  the  Department 
of  Justice  to  do  it,  the  FBI  will  do  it. 

Mr.  Barr.  Normally  an  order  for  a  particular  operation  would 
not  come  directly  to  the  FBI;  it  would  come  through  the  Attorney 
General.  But  the  process  is  a  National  Security  Council  process 
that  would  involve  review  by  the  deputy’s  committee  at  the  Nation¬ 
al  Security  Council,  The  deputy’s  committee  may  recommend  Pres¬ 
idential  consideration. 

So  I  believe  that  the  framework  contemplated  now  would  provide 
for  presidential  consideration. 

Mr.  Edwards.  Thank  you. 

Judge  Sofaer,  I  have  one  more  question. 

In  your  testimony  you  emphasize  that  this  kind  of  power  could 
be  exercised  in  the  event  that  there  is  really  great  danger,  that  the 
United  States  is  under  attack,  so  to  speak. 

Is  it  your  testimony  that  if  the  President  decides  that  there  is 
some  drug  guy  in  Colombia,  for  example,  that  is  so  menacing  to  the 
United  States  that  that  alone  would  be  of  sufficient  danger  to  the 
United  States  so  that  Mr.  Revell  could  send  in  some  FBI  agents? 

Mr.  Sofaer.  No,  Mr.  Chairman.  My  testimony  would  be  to  that, 
that  there  would  have  to  be  specific  acts  or  dangers  that  amounted 
to  an  attack  on  the  United  States  under  the  U.N.  Charter,  and  that 
the  President  would  then  have  to  be  able  to  act  in  self-defense, 
which  requires  action  that  does  not  go  beyond  what  is  necessary 
and  proportional. 

But  once  these  tests  have  been  met,  yes,  it  is  conceivable  that 
that  would  be  an  action.  And  I  would  consider  that  action  to  be  one 
which  the  Nation  as  a  whole  would  support,  including  Congress,  be¬ 
cause  it  was  an  action  in  self-defense. 

Mr.  Edwards.  Thank  you. 

Mr.  Barr.  Just  to  follow  up  on  that,  with  respect  to  Colombia  in 
particular,  there’s  obviously  no  consideration  whatever  being  given 
to  thia  kind  of  operation  ui  a  situation  like  Colombia  where  the 
Government  is  actively  cooperating  Avith  us  and  is  engaged  in 
extradition. 

I  think  Judge  Sofaer  was  talking  about  a  hypothetical  situation. 
Mr.  Sofaer.  Absolutely.  We  salute  Colombia,  Mr.  Chairman,  and 
we  would  not  interfere  whatsoever  in  Colombia  without  its  consent. 
They  are  facing  up  to  tremendous  adversity  and  fulfilling  all  their 
obligations  under  international  law  in  terms  of  cooperation  with 
us. 
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Mr.  Edwards.  Then  you  could  send  agents  into  Panama  or  Iran, 
right,  because  they  don’t  cooperate  internationally,  or  with  us  in 
sending  some  defendants  back  to  the  United  States/ 

Mr.  SoFAER.  We’re  not  contemplating  sending  agents  anywhere 
right  now,  Mr.  Chairman. 

Mr.  Dempsey.  Judge  Sofaer,  is  it  correct  that  there  are  some 
people  in  the  United  States  whom  we  have  not  extradited,  accused 
terrorists  whom  the  United  States  has  failed  to  extradite? 

Mr.  Sofaer.  That  is  correct.  Occasionally  that  happens. 

Mr.  Dempsey.  Do  you  read  this  opinion  at  all  as  implicitly  recog¬ 
nizing  the  authority  of  the  country  seeking  extradition  to  seize 
those  suspects  here  and  take  them  back? 

Mr.  Sofaer.  Absolutely  not. 

Mr.  Dempsey.  Why  not? 

Mr.  Sofaer.  Because  I  would  assume  that  most  other  countries 
also  would  reach  the  same  conclusion  as  this  opinion;  they  would 
say,  we  have  the  domestic  law  authority  to  act  perhaps  in  this  kind 
of  seizure.  But  because  of  our  international  legal  obligations,  either 
of  themselves  or  as  read  into  domestic  law  through  treaties  and 
otherwise,  we  will  not  do  so. 

I  would  assume  that  they  would  reach  that  conclusion  as  we 
would. 

Mr.  Barr.  Let  me  just  add  to  that,  that  the  Department  of  Jus¬ 
tice  works  very  hard  to  extradite  terrorists  to  face  justice  in  other 
countries;  and  frequently,  because  we  do  have  a  system  of  laws,  we 
have  to  work  through  the  court  system. 

Mr.  Dempsey.  Would  an  operation  involving  U.S.  agents  arrest¬ 
ing  a  suspect  abroad  be  a  covert  action  requiring  a  Presidential 
finding? 

Mr.  Barr.  It  depends  upon  the  circumstances. 

Mr.  Dempsey.  What  sort  of  circumstances  would  require  it,  and 
what  sort  would  not? 

Mr.  Barr.  If  the  action  was  going  to  be  acknowledged  by  the 
United  States  and  the  people  involved  were  going  to  be  acknowl¬ 
edged  by  the  United  States  as  carrying  out  an  operation  of  the 
United  States,  it  was  not  going  to  be  covert,  although  it  might  in¬ 
volve  tactical  surprise,  then  that  would  not  necessarily  be  a  covert 
action. 

Mr.  Dempsey.  Judge  Sofaer,  how  many  armed  officials  or  agents 
would  we  have  to  send  into  another  country  without  that  country’s 
consent  to  conduct  activities  there  before  it  rose  to  the  level  of  an 
act  of  war? 

Mr.  Sofaer.  Any  act  of  war? 

Mr.  Dempsey.  Yes. 

Mr.  Sofaer.  I  don’t  mean  to  suggest  that  I  have  any  difficulty  as 
such  with  that  concept  in  the  abstract,  but  in  terms  of  present-day 
international  law,  that  is  not  a  concept  that  is  used. 

Mr.  Dempsey.  So  sending  armed  agents  into  another  country  to 
conduct  activities  there  without  the  consent  of  that  country,  in 
your  view  would  not  be  an  act  of  war? 

Mr.  Sofaer.  No.  Under  the  U.N.  Charter,  this  kind  of  an  action 
could  possibly  create  a  rigfil  of  selfidefense.  It  would  be  regarded  as 
a  form  of  egression  or  perhaps  even  an  attack.  But  the  concept  of 
act  of  war  is  really  defunct  under  the  U.N.  Charter. 
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We  believe — and  all  of  us,  I  think,  support  this — that  if  some  act 
of  that  kind  happens,  we’re  not  supposed  to  go  to  war.  We  are  sup- 

Eosed  to  act  what  we  think  necessary  to  stop  that  kind  of  action, 
ut  not  beyond  that. 

Mr.  Dempsey.  But  the  insertion  of  agents  into  a  foreign  country 
would  then  trigger  a  right  of  self-defense  on  the  part  of  that 
nation? 

Mr.  SoFAER.  It  could.  In  certain  circumstances,  it  could. 

Mr.  Dempsey.  And  how  isn't  that  moral  equivalency? 

It  seems  to  me  like  you  are  saying  that  sauce  for  the  goose,  sauce 
for  the  gander. 

Mr.  SoFAER.  No  one  here  is  advocating  these  kinds  of  actions 
when  they  would  amount  to  attacks  or  other  forms  of  aggression.  If 
we  were  acting  in  self-defense,  it  would  follow  that  we  would  not  be 
acting  in  a  manner  that  could  be  characterized  as  aggression. 

An  act  in  self-defense  is  a  justifiable  act  under  international  law. 
It  might  violate  the  territorial  integrity  of  another  state.  They  may 
claim  that  we  are  acting  as  aggressors;  and  in  fact,  Libya  did  claim 
that  we  were  acting  as  aggressors.  But  we  believe  that  in  good  faith 
on  the  basis  of  very,  very  powerful  evidence,  that  we  were  acting  in 
self-defense. 

If  you  agree  that  we  were  acting  in  self-defense,  then  Libya  heis 
no  justification  for  treating  our  action  as  a  form  of  aggression. 

Mr.  Dempsey.  Mr.  Revell,  how  could  you  possibly  send  agents 
into  a  country  without  host  country  permission  and  carry  out  an 
abduction  and  expect  them  to  get  out  of  the  country  safely? 

Mr.  Revell.  I  don’t  think  that  I  can  discuss  ways  that  we  could 
carry  out  an  operation  like  that  tactically  in  an  open  session;  of 
course,  it  can  be  done. 

The  difference  between  that  and  a  covert  operation  would  be 
that  as  in  the  the  Fawaz  Younis  case,  which  was,  of  course,  an 
arrest  on  the  high  seas,  we  would  immediately  bring  the  person 
before  a  magistrate  and  the  charges  would  be  read  in  public  and 
the  circumstances  of  the  arrest  would  be  made  a  matter  of  public 
record.  And,  of  course,  the  individual  defendant  would  have  a  right 
to  challenge  the  authority  of  that  arrest  in  court. 

But,  again,  let  me  emphasize  that  we  have  no  such  plans  and  we 
have  no  such  intentions.  But  let  me  give  you  an  example  of  where 
we  believe  that  it  would  be  justified:  A  situation  where  there  is  no 
law;  where  there  is  no  effective  governmept — and  where  from  that 
territory  there  were  attacks  being  made  against  our  civil  aviation, 
hostages  being  held,  and  there  was  an  inability  of  the  law  enforce 
ment  agencies  of  Government  to  do  anything  to  protect  U.S.  citi¬ 
zens,  under  those  circumstances  we  would  be  derelict  if  we  did  not 
attempt  to  execute  in  a  positive  fashion  the  law  of  the  United 
States. 

That  would  not  be  our  decision.  That  would  be  the  decision  of  the 
President,  the  Attorney  General,  and  so  forth. 

But  I  think  we  would  have  to  propose,  where  there  was  no  other 
alternative,  and  American  lives  had  been  lost  and  were  further  at 
risk,  that  that  be  an  alternative. 

Mr.  Edwards.  That’s  a  different  formula  than  described  by  the 
other  witnesses,  but  we’ll  accept  that. 

Mr.  Revell.  That  was  our  intention. 
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Mr.  Edwards.  And  different  in  your  testimony,  too,  your  testimo¬ 
ny  is  that  if  the  Attorney  General  says  do  it,  you  do  it. 

Mr.  Kevell.  That  was  not  the  intent  of  my  testimony,  sir.  My 
intent  was  that  that  you  take  orders  from  the  Attorney  General. 

Mr.  Edwards.  But  your  explanation  is  quite  different  than  Judge 
Sofaer’s  and  Mr.  Barr’s.  It  is  much  more  restrictive,  much  more 
restrictive. 

Mr.  SoFAER.  I  certainly  didn’t  mean  to  suggest  that  I  had  a  more 
expansive  view  of  the  situation,  but  I  think  the  record  will  speak 
for  itself,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you  very  much,  gentlemen. 

I  want  to  point  out  that  this  committee  did  not  initiate  this  na¬ 
tional  or  international  argument  that  is  going  on,  that  we  only 
read  about  it  in  the  newspapers — it  came  from  you  people.  There  is 
a  great  deal  of  concern,  and  I  share  it.  Other  nations  and  most 
people  in  the  United  States  who  have  read  the  accounts  and 
watched  whatever  takes  place  on  television  understand  or  believe 
that  there  has  been  a  new  announcement  by  this  administration 
that  hereafter  the  FBI  can  go  into  friendly  countries,  countries 
with  which  we  are  not  at  war,  and  kidnap  people  that  we  want 
back  in  the  United  States,  without  the  consent  of  the  host  country. 

That’s  the  way  it  has  been  reading  and  the  voluminous  opinion, 
Mr.  Barr,  that  we  haven’t  seen,  apparently — I’m  not  quite  sure 
what  it  says,  other  than  to  say  that,  yes,  indeed,  in  some  circum¬ 
stances  this  can  happen. 

Mr.  Barr.  My  testimony  summarizes  the  principal  conclusions  of 
the  opinion. 

Mr.  Edwards.  We  thank  you.  We  thank  you  all  for  being  here.  It 
has  really  been  very  helpful  and  we  appreciate  your  testimony. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:30  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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seems  to  me  like  voluntary  spirit  is  a  necessary  part  of  encourag¬ 
ing  it. 

Senator  Levin.  Thank  you  so  much  for  your  work  in  this  area.  I 
appreciate  your  coming  this  morning. 

We  next  have  a  panel  made  up  of  Edward  Reich,  ,  who  is  the 
Acting  Assistant  Administrator  for  Enforcement  and  Compliance 
Monitoring  of  the  Environmental  Protection  Agency;  we  have  Mr. 
William  Barr,  an  Assistant  Attorney  General  in  the  Office  of  Legal 
Counsel  for  the  Department  of  Justice;  and  Llewellyn  Fischer,  who 
is  General  Counsel  of  the  U.S.  Merit  Systems  Protection  Board. 

We  will  call  on  you  in  the  order  in  which  your  names  appear  on 
the  witness  list,  here.  So,  Mr.  Reich,  we  welcome  you.  We  thank 
you  for  appearing  this  morning. 

TESTIMONY  OF  EDWARD  E.  REICH,  ACTING  ASSISTANT  ADMINIS¬ 
TRATOR  FOR  ENFORCEMENT  AND  COMPLIANCE  MONITORING, 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY  » 

Mr.  Reich.  Thank  you,  and  good  morning,  Mr.  Chairman.  With 
your  permission,  I  would  like  to  summarize  my  statement  and  ask 
that  the  full  statement  be  included  in  the  record. 

Senator  Levin.  It  will  be  made  part  of  the  record. 

Mr.  Reich.  Thank  you,  sir. 

My  name  is  Edward  Reich,  and  I  am  here  in  my  capacity  as 
Acting  Assistant  Administrator  for  Enforcement  and  Compliance 
Monitoring  at  the  U.S.  Environmental  Protection  Agency.  I  am 
very  pleased  to  be  here  today  to  testify  on  S.  971,  the  Administra¬ 
tive  Dispute  Resolution  Act  of  1989.  That  EPA  has  been  asked  to 
testify  is  an  honor  to  EPA  in  that  it  recognizes  the  agency’s  leader¬ 
ship  in  the  use  of  alternative  dispute  resolution  techniques.  Both 
the  EPA  Administrator  and  Deputy  Administrator  advocate  and 
support  the  use  of  ADR  for  a  range  of  disputes  involving  the 
agency.  As  I  will  describe  shortly,  EPA  has  used  ADR  in  a  number 
of  different  types  of  disputes,  including  enforcement  actions  and 
rulemakings.  EPA  intends  to  continue  in  its  efforts  to  use  ADR  and 
believes  that  this  legislation  can  aid  both  EPA  and  other  agencies 
in  doing  so. 

One  of  the  primary  uses  of  ADR  at  EPA  has  been  in  the  area  of 
enforcement.  In  August  1987,  former  Administrator  Lee  Thomas 
issued  guidance  on  the  use  of  ADR  in  EPA  enforcement  actions.  In 
addition  to  descriptions  of  the  different  forms  of  ADR  and  their  ap¬ 
plications  within  EPA’s  enforcement  program,  the  guidance  specifi¬ 
cally  endorses  the  use  of  ADR  in  selected  enforcement  cases  and 
requests  our  regional  offices  to  nominate  appropriate  cases  for 
ADR.  This  guidance  established  the  only  formal  program  for  the 
use  of  ADR  in  an  enforcement  program  by  a  Federal  agency. 

Since  that  time,  EPA  regional  personnel  have  proposed  the  use 
of  ADR  in  more  than  a  dozen  enforcement  and  defensive  actions. 
Of  these  proposals,  the  parties  mediated  three  cases  to  settlement, 
and  three  others  are  now  in  mediation.  Interestingly,  almost  all  of 
the  other  cases  nominated  for  ADR  were  then  quickly  settled  by 
means  of  traditional  negotiations  among  the  parties.  Additionally, 


‘  See  p.  72  for  Mr.  Reich's  prepared  statement. 
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a  half  dozen  of  the  Agency’s  consent  decrees  and  consent  orders 
provide  for  the  use  of  ADR  techniques  to  resolve  certain  potential 
future  disputes. 

I  believe  it  would  be  useful  at  this  point  to  briefly  describe  two  of 
our  more  significant  enforcement  ADR  experiences.  In  the  Sheri¬ 
dan,  Wyoming  case,  EPA  and  the  city  had  been  attempting  to  re¬ 
solve  a  violation  of  the  Safe  Drinking  Water  Act  since  1979.  The 
violation  of  drinking  water  standards  involved  the  water  supply  to 
300  persons  by  the  city.  In  1986,  EPA  proposed  ADR  as  a  means  of 
resolving  this  long-standing  problem.  After  considerable  discussion, 
the  city  and  the  agency  agreed  to  a  process  involving  both  media¬ 
tion  and  fact-finding.  One  of  the  mediator’s  first  acts  was  to  bring 
in  additional  parties  not  directly  involved  in  the  enforcement 
action,  but  whose  participation  was  essential  to  solving  the  under¬ 
lying  environmental  problem,  such  as  the  county,  relevant  State 
agencies,  the  State  legislature,  and  citizens  groups. 

The  ultimate  solution  reached  after  less  than  a  year  of  mediated 
discussions  included  the  formation  of  a  joint  City-County  Powers 
Board  to  address  long-range  drinking  water  problems  throughout 
the  valley  where  the  city  is  located.  This  solution  will  result  in  im¬ 
proved  drinking  water  for  5,000  people  rather  than  just  the  300 
who  were  the  basis  for  EPA’s  original  enforcement  action.  This  res¬ 
olution  would  have  been  unlikely  to  emerge  from  the  traditional 
adversarial  process. 

The  underlying  infractions  in  the  Union  Carbide  case  involved 
violations  of  Section  8(e)  of  the  Toxic  Substances  Control  Act  for 
failure  to  report  information  about  a  certain  chemical  which  alleg¬ 
edly  posed  a  substantial  risk  to  human  health  or  the  environment. 
The  parties  settled  this  action,  and  as  part  of  the  agreement,  the 
company  was  to  conduct  an  audit  of  its  studies  of  other  chemicals. 
As  part  of  this  audit,  the  parties  anticipated  information  might  be 
discovered  that  EPA  would  believe  was  reportable  and  the  compa¬ 
ny  would  claim  was  not.  To  resolve  these  anticipated  disputes,  the 
parties  set  up  a  fact-finding  process  with  neutrals  of  particular 
technical  expertise  to  make  certain  factual  determinations  prior  to 
the  initiation  of  a  civil  action  for  penalties  by  EPA.  Although  no 
disagreements  have  yet  arisen  under  this  portion  of  the  consent 
agreement,  the  ADR  provision  enabled  the  parties  to  establish  a 
workable  process  to  resolve  any  future,  factual  disputes. 

EPA  is  also  beginning  to  implement  the  use  of  arbitration  in  Su¬ 
perfund  cost  recovery  actions  under  $500,000.  Regulations  address¬ 
ing  this  effort  were  effective  August  28th. 

In  the  regulatory  context,  EPA  established  the  Regulatory  Nego¬ 
tiation  Project  in  1983  to  explore  and  demonstrate  the  value  of  ne¬ 
gotiation  and  other  consensus-building  techniques  for  developing 
better  regulations  which  can  be  implemented  in  a  less  adversarial 
setting.  Since  that  time,  the  project  has  run  seven  regulatory  nego¬ 
tiations  and  is  beginning  an  eighth.  In  five  of  the  seven,  the  parties 
reached  consensus  on  the  proposed  rule.  Of  the  six  rules  that  have 
been  promulgated,  only  two  have  been  challenged  in  court.  In  con¬ 
trast,  significant  rulemakings  using  the  more  conventional  ap¬ 
proach  tend  to  be  challenged  in  court  approximately  80  percent  of 
the  time.  We  believe  that  with  careful  selection  of  rulemaking 
projects,  negotiated  rulemaking  can  result  in  proposed  rules  that 
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meet  statutory  requirements  and  which  are  pragmatic,  innovative, 
environmentally  effective,  and  acceptable  to  all  parties. 

Pursuant  to  its  commitment  to  expand  the  uses  of  ADR,  EPA  has 
taken  a  number  of  steps  to  encourage  its  use  within  the  Federal 
Government.  The  Agency  is  working  with  the  Administrative  Con¬ 
ference  of  the  United  States  to  develop  a  computerized  roster  of 
neutrals  available  for  all  Federal  agencies.  The  Agency  is  also  an 
active  member  of  the  Conference’s  ADR  Roundtable  which  fosters 
ADR  use  in  Federal  practice.  In  this  respect,  the  efforts  of  other 
agencies  in  using  ADR  should  not  be  overlooked. 

As  you  noted,  Mr.  Chairman,  the  Army  Corps  of  Engineers  has 
used  ADR  extensively  to  resolve  disputes  with  contractors,  and  the 
Navy  has  made  it  a  policy  to  presumptively  use  ADR  in  small  con¬ 
tract  disputes. 

Relative  to  the  legislation  under  consideration  today,  EPA  wel¬ 
comes  the  introduction  of  S.  971  as  a  generally  positive  step  to¬ 
wards  incorporating  the  use  of  effective  ADR  processes  into  Feder¬ 
al  agency  practices.  However,  we  believe  that  there  is  no  need  for 
legislation  authorizing  the  use  of  ADR  in  grant  disputes,  and  thus 
recommend  deletion  of  Section  3(b)(i). 

EPA  strongly  supports  the  provisions  of  the  bill  regarding  confi¬ 
dentiality  of  communications  in  ADR  processes.  Without  this  provi¬ 
sion,  parties  may  be  unwilling  to  consider  the  use  of  ADR.  We  sug¬ 
gest  that  the  provision  be  clarified  to  ensure  that  protected  docu¬ 
ments  are  not  subject  to  disclosure  under  the  Freedom  of  Informa¬ 
tion  Act. 

In  conclusion,  EPA  beJieves  that  S.  971  provides  the  framework 
for  an  excellent  piece  of  legislation.  We  appreciate  the  efforts  of 
the  Subcommittee  in  fostering  the  use  of  ADR  and  your  interest  in 
EPA’s  program.  I  would  be  pleased  to  answer  any  questions  you 
may  have. 

Senator  Levin.  Mr.  Reich,  thank  you  so  much. 

Our  next  witness  is  William  Barr,  Assistant  Attorney  General  in 
the  Office  of  Legal  Counsel,  Department  of  Justice.  Mr.  Barr,  we 
welcome  you. 

TESTIMONY  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN¬ 
ERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF  JUS¬ 
TICE,  ‘  ACCOMPANIED  BY  JOHN  O.  McGINNIS,  DEPUTY  ASSIST¬ 
ANT  ATTORNEY  GENERAL 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Accompanying  me  today  is  John  McGinnis,  who  is  a  Deputy  As¬ 
sistant  Attorney  General  in  the  Office  of  Legal  Counsel,  and  I  ask 
that  my  statement  be  entered  into  the  record  in  its  entirety. 
Permit  me  to  summarize  some  of  the  key  points  in  it. 

Senator  Levin.  Thank  you. 

Mr.  Barr.  The  Department  of  Justice  has  encouraged  and  contin¬ 
ues  to  support  the  use  of  ADR  techniques  in  those  cases  where 
ADR  can  reduce  the  time  and  expense  devoted  to  litigation.  S.  971 
is  an  ambitious  attempt  to  promote  ADR  in  the  administrative  dis¬ 
putes  area.  Although  many  of  the  ADR  techniques  covered  by  the 


‘  See  p.  86  for  Mr.  Barr's  prepared  statement. 
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bill  may  already  be  available  to  agencies,  S.  971  would  increase  the 
use  of  ADR  by  adding  the  authority  of  a  specific  congressional  en¬ 
actment.  Throughout  the  Government,  the  bill  would  exert  a  gravi¬ 
tational  pull  toward  use  of  ADR  as  a  means  of  deciding  disputes. 

S.  971  would  authorize  and  encourage  agencies  to  explore  a 
number  of  ADR  techniques  that  we,  like  the  sponsors  of  the  bill, 
would  like  to  see  more  frequently  used:  conciliation,  facilitation, 
mediation,  fact-finding,  minitrials,  and  settlement  negotiations. 

Because  we  believe  it  essential  to  develop  alternatives  to  the  full- 
scale  litigation  of  disputes  involving  the  Government,  we  have  en¬ 
couraged  participation  by  our  attorneys  in  a  variety  of  experimen¬ 
tal  ADR  methods.  Our  efforts  have  included  the  issuance  of  a 
policy  statement  encouraging  the  use  of  minitrials,  participation  in 
minitrials,  and  support  for  judicially  supervised  alternative  dispute 
resolution  techniques. 

We  have  one  major  concern  with  the  proposed  legislation,  and 
that  is  its  provisions  regarding  binding  arbitration.  We  believe  that 
the  binding  arbitration  provisions  create  practical  problems  as  well 
as  raising  serious  constitutional  concerns.  Let  me  focus  first  on  the 
practical  questions  we  think  binding  arbitration  raises. 

We  agree  with  Senator  Grassley  that  the  principal  problem  here 
is  judicialization  of  the  administrative  process.  But  the  administra¬ 
tive  process  was  essentially  created  to  be  arbitration.  Arbitration  is 
different  than  these  other  dispute  resolution  techniques  we’ve  been 
talking  about.  It  is  a  trial.  It’s  an  adversary  proceeding  where  both 
sides  go  to  the  mat  for  a  decision. 

The  reason  we’ve  set  up  this  administrative  state  is  so  that  that 
process  can  take  place  in  an  informal  and  expeditious  setting  out¬ 
side  Article  III  courts.  That’s  why  we've  created  administrative 
agencies.  Now,  if  ^e  problem  is  that  these  processes  have  become 
overly  judicialized“within  the  administrative  agencies  and  ossified 
over  the  years,  we  believe  we  should  directly  address  that  problem 
and  reduce  the  amount  of  judicialization  within  the  administrative 
agencies  and  provide  alternative  avenues  within  the  administrative 
agencies  so  that  parties  can  essentially  get  informal  arbitration 
within  the  framework  of  the  agency  administrative  process.  That 
would  obviate  the  legal  questions,  and  certainly  it  doesn’t  go  about 
trying  to  solve  a  problem  by  just  letting  the  problem  exist  and 
throwing  on  another  layer  of  procedures. 

If  the  problem  is  delay  in  the  docket,  if  the  reason  for  delay  and 
cost  is  that  we  don’t  have  enough  administrative  law  judges  who 
are  arbitrators — they’re  the  neutral  expert  party — if  we  don’t  have 
enough  of  them  or  if  they’re  misallocated,  then  we  can  address  that 
within  the  existing  administrative  framework.  If  the  problem  is  not 
the  delajHtr  the  docket  but  the  cumbersomeness  and  time-consum¬ 
ing  nature  of  the  procedures  used  in  the  decisional  process,  then 
we  can  provide  alternative  measures  that  can  be  used  consensually 
by  the  parties  within  that  process. 

The  second  problem  we  have  with  the  use  of  private  binding  ar¬ 
bitration  is  that  it’s  really  inconsistent  with  the  whole  rationale  of 
administrative  law.  The  reason  we  create  administrative  agencies, 
expert  agencies,  with  neutral  administrative  law  judges  is  precisely 
so  that  we  can  have  a  coherent  application  and  development  of  the 
law  in  accordance  with  Congress’  intent  in  setting  up  the  structure. 


12 


Now,  one  ensures  that  policies  are  achieved  and  effectuated  by 
the  consistent  application  of  principles  in  specific  cases,  which 
means  precedent,  or  where  we  depart  from  precedent  and  change 
the  way  the  law  is  applied  to  somebody,  we  do  so  in  a  principled, 
reasoned  way  that  essentially  creates  another  rule,  which  again 
has  precedential  value.  And  it’s  that  way  that  we  develop  a  coher¬ 
ent  program.  That’s  why  we  have  an  administrative  agency. 

Private  arbitration  of  disputes  creates  just  the  opposite.  It’s  des¬ 
ultory  decisions  that  have  no  precedential  value.  As  a  consequence, 
similarly  situated  citizens  could  get  different  treatment  from  the 
Government  because  there  is  no  precedential  value  in  these  deci¬ 
sions.  That  doesn’t  mete  out  justice. 

Also,  it  deprives  the  agency  of  a  framework  in  which  to  develop 
the  law  in  a  coherent  fashion.  Agencies  frequently  in  the  context  of 
a  specific  case  say,  yes,  well,  the  rule  we’ve  been  following  would 
lead  to  such-and-such  a  result.  But  this  case  throws  into  bold  relief 
that  that’s  not  a  good  rule  that  we’ve  been  applying  or  that  there 
are  facts  here  that  maybe  we  should  have  sort  of  a  subpart  B  of 
this  rule.  And  it’s  in  the  framework  of  dealing  with  these  cases 
that  the  expert  agency  responsible,  constitutionally  responsible  and 
responsible  to  Congress  and  the  laws  that  Congress  has  passed,  can 
work  out  a  fair  regulatory  regime.  You  cannot  get  that  with  pri¬ 
vate  arbitrators. 

Also,  when  the  Government  applies  or  when  a  Government  offi¬ 
cial  makes  a  decision  within  the  administrative  process,  it’s  the 
very  fact  that  that  serves  as  a  precedent  that  acts  as  a  constraint 
on  the  decision.  And  it  ensures  that  neutral  principles  are  applied. 
So  that  when  a  decision  is  made  according  to  a  rule  and  a  finding 
by  the  decision-maker,  the  decision-maker  has  to  say  this  is  going 
to  serve  as  a  precedent.  We  have  to  be  willing  to  apply  this  rule  to 
every  similarly  situated  person.  That  way  you  ensure  that  the  rule 
is  a  neutral  principle,  and  that’s  what  this  system  of  justice  is  all 
about,  and  that’s  what  the  administrative  process  is  all  about.  But 
when  you  have  people  making  decisions  in  individual  cases  where 
there’s  no  precedential  value  to  their  decisions,  that  constraint  is 
removed. 

Third,  these  arbitration  provisions  go  way  beyond  the  justifying 
rationale  for  them.  Remember,  in  the  typical  administrative  proc¬ 
ess,  you  start  with  the  initial  decision-making  level,  typically  a 
hearing  where  the  facts  are  pinned  down  and  there’s  an  initial  de¬ 
cision,  and  then  you  have  layers  of  review  to  ensure  that  you  do 
have  a  coherent  program  from  the  standpoint  of  policy. 

Now,  if  the  argument  for  arbitration  is  that  you  want  to  cut 
down  on  the  cumbersomeness  of  that  initial  decision-making  proc¬ 
ess,  the  hearing,  then  that  might  justify  theoretically  substituting 
the  arbitration  for  the  ALJ  decision.  But  it  doesn’t  justify  doing 
away  with  review  by  responsible  Government  officials  at  superior 
levels,  particularly  from  a  policy  perspective.  The  binding  arbitra¬ 
tion  provision  here,  then,  is  being  offered  not  as  a  substitute  for 
the  cumbersome  hearing  at  the  beginning,  but  as  a  way  of  short- 
circuiting  the  entire  decisional  process.  We  don’t  think  that  the 
case  has  been  made  to  justify  that  apart  from  the  constitutional 
concerns  that  that  raises. 
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Now,  the  defenders  of  binding  arbitration  say,  when  push  comes 
to  shove,  that  we're  not  interested  in  getting  into  policy  disputes  or 
policy  issues.  This  is  a  device  that  can  be  used,  really,  in  pure  fact- 
bound  situations,  really  just  pure  fact-finding,  where  there’s  no 
policy  component.  There  are  a  few  problems  with  that.  One,  that's 
not  what  the  bill  says.  And  Senator  Grassley  said,  well,  as  a  matter 
of  prudence,  there  are  some  areas  you  mignt  not  want  to  get  into. 
It  goes  beyond  prudence.  I  think  all  constitutional  scholars  would 
agree  that  there  are  areas  where  binding  arbitration — where  it 
serves  as  a  binding  precedent,  where  it  affects  third  parties,  where 
it  does  get  into  policy  areas — is  unconstitutional.  Even  those  Law 
Review  articles  that  are  cited  in  support  try  to  make  this  distinc¬ 
tion  between  fact-finding  and  policy  resolution. 

Well,  that’s  a  very  hard  line  to  draw.  You  have  Law  Review  arti¬ 
cles  and  treatises  written  on  what’s  a  question  of  fact,  what’s  a 
mixed  question  of  fact  and  law,  what’s  a  question  of  law.  It’s  very 
hard  to  define  in  any  given  context  what  a  policy  is,  but  it’s  par¬ 
ticularly  hard  to  say  in  advance  whether  a  particular  decision  will 
implicate  policy  matters. 

One  of  the  fundamental  defects  with  this  bill  is  it  commits  the 
Government  to  living  with  a  decision  where  the  commitment  has  to 
be  made  in  advance  of  the  decision.  That  decision  could  involve — 
it’s  impossible  to  predict  whether  any  given  decision  is  going  to  in¬ 
volve — a  policy  component.  So  this  is  not  a  bill  that’s  limited  by  its 
terms  to  fact-finding.  Fact-finding  is  a  term  of  art.  This  is  not  a  bill 
limited  to  fact-finding.  It’s  a  bill  that  would  permit  arbitration  of 
policy  matters  and  policy-laden  disputes. 

Let  me  just  briefly  turn  to  constitutional  issues.  As  we  say  in  our 
testimony,  we  have  serious  constitutional  concerns  about  binding 
arbitration.  We  believe  that  it  is  inconsistent  with  the  appoint¬ 
ments  clause  and  with  the  President’s  responsibilities  to  see  that 
the  law  is  faithfully  executed. 

Now,  there  is  a  way  of  structuring  arbitration  so  that  you  would 
obviate  these  constitutional  concerns.  The  arbitrator  could  be  se¬ 
lected  and  could  be  removed  by  the  head  of  an  agency  with  the  ar¬ 
bitral  decision  not  to  become  final  until  ;  eviewed  and  approved  by 
the  head  of  the  agency  who  is  accountable  to  the  President.  This 
form  of  arbitration  would  avoid  the  constitutional  issues,  as  I  said. 
Arbitrators  would  be  inferior  officers  appointed  by  the  heads  of  the 
agencies  and  accountable  to  them,  and  their  decisions  would  be 
subject  to  review.  Under  this  arrangement,  if  the  private  party  dis¬ 
approved  of  the  arbitrator  selected  by  the  agency,  he  could  be  al¬ 
lowed  to  withdraw  his  consent  to  arbitration. 

While  this  method  of  structuring  arbitration  would  be  constitu¬ 
tional,  in  our  view,  it  would  not  obviate  the  practical  concerns  we 
expressed  about  arbitration  in  the  administrative  context.  There¬ 
fore,  the  option  that  we  would  recommend  to  the  Committee  would 
be  to  drop  arbitration  altogether  and,  instead,  encourage  the  use  of 
simpler  procedures  within  the  system  of  the  administrative  process. 

Thank  you,  Mr,  Chairman. 

Senator  Levin.  Thank  you,  Mr,  Barr. 

Our  third  witness  on  this  panel  is  Llewellyn  Fischer,  who  is  the 
General  Counsel  of  the  Merit  Systems  Protection  Board.  Thank  you 
for  being  here,  Mr.  Fischer,  and  please  proceed. 
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TESTIMONY  OF  LLEWELLYN  M.  FISCHER,  GENERAL  COUNSEL, 
U.S.  MERIT  SYSTEMS  PROTECTION  BOARD  ‘ 

Mr.  Fischer.  Thank  you,  Mr.  Chairman.  I’d  like  to  make  my 
written  statement  a  part  of  the  record.  I  do  have  a  few  points  I 
would  like  to  summarize. 

I'm  very  pleased  to  appear  before  the  Subcommittee  on  behalf  of 
the  Merit  Systems  Protection  Board.  The  Board,  as  we  said  in  our 
written  statement,  has  made  extensive  use  of  ADR  over  the  past  5 
years,  and  this  use  has  resulted  in  an  eight-fold  increase  in  how 
we’ve  utilized  ADR. 

A  few  points  that  are  worth  mentioning:  The  Board’s  use  of 
ADR,  of  course,  is  limited  to  the  employment  field.  We’re  confined 
to  hearing  employee  appeals  challenging  agency  personnel  actions. 

Secondly,  the  Board  already  has  a  statutory  basis  for  use  of  ADR 
techniques.  Title  V,  Section  7701(h)  expressly  authorizes  the  Board 
to  implement  alternative  methods  for  deciding  its  cases. 

The  Board’s  ADR  program  is  flexible.  Except  for  mandatory  pre- 
hearing  conferences,  no  particular  procedure  or  ADR  device  is  re¬ 
quired  for  use  by  its  administrative  judges  in  hearing  cases. 

Another  feature  that  bears  emphasis  is  that  the  Board  has  pro¬ 
vided  for  a  very  thorough  and  continuing  training  program  for  its 
administrative  judges  in  ADR  methods. 

In  summary,  the  ADR  techniques  used  by  the  Board  have  result¬ 
ed  in  faster  and  less  expensive  case  processing.  For  example,  in  the 
year  1988,  cases  using  ADR  were  disposed  of  in  65  days,  and  cases 
adjudicated  on  the  merits  through  the  usual  Board  procedure  took 
99  days.  Another  feature  and  another  favorable  factor  about  ADR, 
mentioned  in  Senator  Grassley’s,  testimony  is  that  it  avoids  some 
of  the  acrimony  that  is  fostered  by  the  formalized  judicial  type  of 
procedures  between  an  employee  and  his  or  her  agency. 

The  way  ADR  works  at  the  Board  is  that  when  an  appeal  is  filed, 
an  order  is  issued  that  acknowledges  the  appeal.  Both  parties  are 
then  given  the  opportunity  at  that  point  to  provide  additional  in¬ 
formation  to  the  administrative  judge  assigned  to  the  case.  And 
after  that,  there  is  a  prehearing  conference  for  simplification  of  the 
issues  and  some  initial  discussions  on  settlement. 

One  of  the  features  at  this  point  of  the  process  is  that  the  parties 
are  asked  to  approve  waiver  of  ex  parte  communications,  and  the 
Board  makes  sure  that  the  representatives  of  the  various  parties 
have  the  authority  to  engage  in  settlement  talks  and  bind  their  re¬ 
spective  clients  for  purposes  of  disposing  of  the  controversy. 

If  the  parties  agree  to  settle  as  part  of  this  ADR  process,  the 
agreement  is  deemed  final,  and  the  Board  dismisses  the  action  with 
prejudice.  The  settlement  agreement  can  be  entered  into  the 
record,  and  if  it  is,  then  the  Board  can  also  enforce  the  settlement 
agreement. 

A  few  brief  comments  on  S.  971 — the  Board  is  committed  to  use 
of  ADR  procedures  and  that  commitment  is  demonstrated  by  Board 
activity  over  the  past  5  years  utilizing  ADR.  Authorizing  ADR 
techniques  by  legislation  will,  based  on  our  experience,  encourage 
the  use  of  ADR.  The  provision  for  training  those  who  utilize  the 


‘  See  p,  107  for  Mr.  Fischer's  prepared  statement. 
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techniques  in  the  legislation  is  crucial  in  our  view,  because  train¬ 
ing  of  our  administrative  judges  has  been  a  key  factor  in  the  suc¬ 
cess  of  the  ADR  program  at  the  Board. 

Flexibility  is  also  crucial,  and  this  legislation  seems  to  give  some 
flexibility  concerning  use  of  particular  techniques.  One  thing  that 
we  found  noteworthy  based  on  our  experience  is  that  the  bill  does 
provide  for  participation  of  neutrals.  The  Board  has  not  found  it 
necessary  in  conjunction  with  its  use  of  these  techniques  to  have 
some  outside  neutral  appointed.  The  administrative  judge  assigned 
to  the  case  has  been  able  to  use  these  techniques  effectively  with¬ 
out  the  use  of  someone  from  outside. 

That  concludes  my  brief  remarks.  Td  be  pleased  to  answer  any 
questions  at  this  point. 

Senator  Levin.  Thank  you,  Mr.  Fischer. 

Let  me  first  ask  both  Mr.  Reich  and  you  some  questions  about 
the' current  use  of  binding  arbitration.  Do  you  use  binding  arbitra¬ 
tion  currently?  What  you  would  consider  to  be  binding? 

Mr.  Reich.  Sir,  the  single  instance  where  EPA  has  expressly 
adopted  regulations  for  arbitration  is  in  the  solid  waste  program 
and,  more  specifically,  under  Section  122(h)  of  the  Superfund  law, 
which  directed  the  Agency  to  adopt  regulations  for  arbitration  for 
cost  recovery;  that  is,  recovery  of  money  spent  by  Superfund  for 
claims  of  $500,000  or  less.  The  regulations  we  have  adopted  are 
styled  as  binding  arbitration. 

There  is,  however,  one  very  important  caveat  that  I  should  make 
regarding  Section  122(i)  of  Superfund.  We  are  required,  once  we 
have  a  proposed  decision  by  the  arbitrator,  to  give  public  notice 
and  entertain  comments  on  that  proposed  decision.  If  the  com¬ 
ments  convince  us  that  the  decision  is  either  inappropriate  or  im¬ 
proper  or  inadequate,  then  we  have  an  obligation  to  seek  modifica¬ 
tion  of  the  decision  so  that  it  no  longer  is  inappropriate,  improper, 
or  inadequate.  If  we  then  seek  yet  fail  to  obtain  modification,  we 
would  withdraw  from  the  proceeding,  the  decision  would  become 
null  and  void,  and  we  would  be  basically  back  to  square  one. 

Senator  Levin.  That’s  as  close  you  come  to  binding  arbitration? 

Mr.  Reich.  Yes,  sir. 

Senator  Levin.  Mr.  Fischer? 

Mr.  Fischer.  We  do  not  use  it  at  all,  Mr.  Chairman.  Our  use  of 
these  techniques  is  confined  to  an  employee  of  the  Board,  an  ad¬ 
ministrative  judge  who  uses  the  techniques.  We  do  not  use  outside 
neutrals. 

Senator  Levin.  Outside  what? 

Mr.  Fischer.  We  do  not  use  outside  neutrals  or  arbitrators. 

Senator  Levin.  Mr.  Reich,  could  you  describe  for  us  any  general 
types  of  cases  which  in  your  opinion  are  unsuitable  for  ADR? 

Mr.  Reich.  Based  on  our  admittedly  still  limited  experience,  I 
think  the  kinds  of  considerations  that  S.  971  puts  forward  reflect 
many  of  the  concerns  we  have.  We  consider  it  generally  inappropri¬ 
ate  to  use  any  kind  of  ADR  process  when  dealing  with  policy  issues 
or  where  the  law  is  unsettled,  and,  therefore,  where  there  is  the 
potential  for  somebody  to  make  legal  decisions  in  the  absence  of 
clear  precedent. 

In  the  context  of  regulation  development,  and  where  the  issue  is 
one  of  fundamental  value,  we  have  found  that  the  ADR  process 
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does  not  work  as  well.  Thus  our  focus  has  tended  to  be  on  those 
kinds  of  cases  where  the  law  is  well  settled,  we  have  a  lot  of  experi¬ 
ence,  and  we're  dealing  primarily  with  factual  disputes. 

^nator  Levin.  Going  back  to  your  answer  to  the  last  question, 
that  you  have  a  new  regulation  in  Superfund  which  allows  you  ba¬ 
sically  to  ditch  the  decision  of  the  arbitrator  if  you  don’t  like  it  or 
find  it  unsuitable  or  whatever  those  other  words  are;  I  would  not 
describe  that  as  binding  arbitration.  I  don’t  know  whether  in  the 
industry  it’s  described  that  way,  but  as  a  lawyer,  I  would  not  de¬ 
scribe  that  as  binding  arbitration.  But  without  getting  into  the  la¬ 
beling  of  it  for  a  moment,  under  those  regulations,  do  both  the  par¬ 
ties  to  the  arbitration  have  the  rights  to  ditch  it,  or  only  the 
agency? 

Mr.  Reich.  Only  the  agency,  though  only  based  on  public  com¬ 
ment  that  leads  to  a  determination  of  inappropriateness,  impropri¬ 
ety,  or  inadequacy.  We  could  not  simply  withdraw  from  the  arbi¬ 
tration  process  on  our  own  initiative. 

I  should  note  that  we  have  as  of  yet  no  experience  with  that  reg¬ 
ulation  though  it  is  my  opinion  that  because  a  majority  of  these 
types  of  cases  involve  a  single  party  and  a  small  penalty,  public 
comments  will  be  rare. 

Senator  Levin.  Is  that  a  final  regulation? 

Mr.  Reich.  That  is  a  final  regulation.  It  only  became  effective 
August  28th. 

Senator  Levin.  Did  the  proposed  regulation  contain  that  ap¬ 
proach? 

Mr.  Reich.  It  did,  sir,  but  the  statutory  provisions  are  very  ex¬ 
plicit. 

Senator  Levin.  That  follows  the  statutory  language? 

Mr.  Reich.  It  follows  a  specific  statutory  requirement  for  that 
kind  of  process.  Obviously,  if  we  start  using  arbitration  and  many 
decisions  wind  up  getting  undone  because  of  the  public  comment 
process,  I  think  that  will  have  an  effect  on  people’s  willingness  to 
use  the  process.  We  don’t  believe  that  will  happen,  but  we  do  not 
yet  have  any  practical  experience. 

Senator  Levin.  Is  there  an  ALJ  process  which  also  can  be  used 
in  that  same  area  that  you  described,  or  is  it  limited  to  that  option 
of  the  notice  and  comment  process? 

Mr.  Reich.  There  is  a  different  administrative  process,  but  it 
does  not  involve  the  use  of  an  ALJ. 

Senator  Levin.  So  there’s  not  an  option  to  use  either  the  arbitra¬ 
tion  approach  or  the  ALJ  in  that  particular  area? 

Mr.  Reich.  Not  in  that  particular  area. 

Senator  Levin.  Mr.  Barr,  do  you  by  any  chance  know  of  any  ex¬ 
isting  arbitration  approach  in  any  Federal  agency  which  goes 
beyond  the  one  which  Mr.  Reich  just  described  for  Superfund? 
When  I  say  “goes  beyond,”  do  you  know  what  I  mean?  ' 

Mr.  Barr.  Right. 

Mr.  McGinnis.  I  believe  there  are  some  in  the  Federal  Labor  Re¬ 
lations  Authority  area  where  there  are  certain  arbitrations  be¬ 
tween  unions  and  Government  that  are  or  could  be  understood  as 
binding  arbitration.  We  think  that  what  happened  in  that  area  was 
that  arbitration  is  such  a  prevalent  form  of  dispute  resolution  in 


17 


the  private  labor  context  that  it  was  just  brought  right  over.  But 
that  is  the  really  one  exception  in  the  area. 

I^nator  Levin.  Has  that  been  tested  constitutionally,  do  you 
know? 

Mr.  McGinnis.  I’m  not  aware  that  there  has  been  ever  any  deci¬ 
sion  under  the  appointments  clause  or  under  the  President’s  super¬ 
visory  authority. 

Senator  Levin.  Have  there  been  a  lot  of  decisions  by  arbitrators 
in  that  area? 

Mr.  McGinnis.  I’m  really  not  aware  of  the  practical  decisions  in 
that  area. 

Senator  Levin.  You  don’t  know  how  many  arbitrators  have  been 
appointed  in  that  area  and  have  rendered  decisions? 

Mr.  McGinnis.  No,  I  don’t. 

Senator  Levin.  Do  you  know  if  the  arbitrator  can  be  removed  by 
either  party  in  that  area? 

Mr.  McGinnis.  I  don’t. 

Senator  Levin.  Okay.  Back  to  the  EPA.  Do  you  train  employees 
in  the  use  of  ADR? 

Mr.  Reich.  Yes,  sir,  we  do. 

Senator  Levin.  Would  you  submit  for  the  record  your  training 
processes? 

Mr.  Reich.  I  would  be  delighted  to. 

[The  information  of  Mr.  Reich  follows:] 

EPA  Enforcement  ADR  Training  Program 

The  ADR  training  program  for  EPA  enforcement  employees  involves  two  efforts 
which  center  on  the  agency’s  Negotiation  Skills  Training  Ckmrse.  This  course  is  held 
in  every  EPA  regional  office  and  at  headquarters  every  year,  and  instructs  EPA  en¬ 
forcement  personnel,  both  attorneys  and  technical  staff,  how  to  negotiate  enforce¬ 
ment  disputes.  As  part  of  this  course,  the  instructors  briefly  cover  the  basics  of 
ADR,  and  EPA’s  policy  to  use  it  in  appropriate  cases.  Additionally,  in  conjunction 
with  the  course,  one  of  the  instructions  usually  convenes  a  meeting  of  regional  en¬ 
forcement  personnel,  under  the  auspices  of  the  Regional  Counsel’s  Office,  to  discuss 
specific  applications  of  ADR  to  the  Region’s  enforcement  docket. 

Senator  Levin.  Do  you  notify  parties  involved  with  EPA  as  to  the 
availability  of  ADR? 

Mr.  Reich.  I  do  not  think  we  do  it  systematically  or  routinely.  If 
there  is  a  case  where  we  think  it  has  some  potential  value,  we  will 
raise  it.  But  we  do  not  do  so  as  a  matter  of  course. 

Senator  Levin.  I  believe  we  had  some  data  from  Mr.  Fischer  on 
time  savings.  You  may  have  given  us  some  of  that,  too,  in  your  tes¬ 
timony.  I  may  have  missed  it.  Did  you?  And  if  not,  do  you  have  any 
data  on  time  savings,  if  any,  resulting  from  the  use  of  ADR? 

Mr.  Reich.  I  do  not  have  any  in  the  enforcement  context.  I  would 
be  glad  to  see  if  the  Agency  has  some  in  the  regulatory  context  and 
submit  it  if  we  do. 

Senator  Levin.  That  would  be  helpful  if  you  would  do  that. 

[The  information  referred  to  follows:] 

Time  Savings  in  EPA’s  Regulatory  Program  Through  Use  op  ADR 

Of  the  seven  negotiated  rulemakings  undertaken  by  EPA,  five  resulted  in  a  final 
rule.  We  estim  te  that  the  average  duration  of  the  rule  promulgation  period  de¬ 
creased  from  42  months  for  a  traditional  mqjor  rulemaking,  to  26  months  for  a  ne¬ 
gotiated  rulemaking.  It  is  important  to  note,  however,  that  this  estimate  is  based  on 
very  little  empirical  evidence.  Nonetheless,  the  results  are  promising. 
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Senator  Levin,  Does  this  statute  give  you  tools  that  you  now 
don’t  have?  Are  there  areas  that  you  now  are  not  using  these  tools 
where  you  would  if  this  authority  were  put  into  law? 

Mr.  Reich.  I  think  the  legislation  touches  on  many  of  the  areas 
for  which  we  are  trying  to  use  ADR.  It  certainly  provides  greater 
encouragement  to  use  ADR  and  make  it  more  acceptable  for  people 
both  within  the  agency  and  who  deal  with  the  agency.  From  my 
perspective  in  the  enforcement  process,  I  think  some  of  the  provi¬ 
sions  in  the  bill  creating  support  mechanisms  such  as  the  develop¬ 
ment  of  a  roster  of  neutrals,  would  support  efforts  we  are  making. 
So,  while  I  think  we  can  do  a  lot  of  things  without  legislation  I  cer¬ 
tainly  believe  it  is  helpful. 

Senator  Levin.  Going  back  for  one  more  minute,  again,  to  the 
Superfund  area,  when  your  interim  regs,  your  temporary  regs  were 
published  and  during  your  comment  period,  did  you  receive  much 
comment  on  that  ability  of  the  agency  to  ditch  the  decision?  Was 
that  the  subject  of  a  great  deal  of  debate,  discussion,  comment? 

Mr.  Reich.  I  am  not  aware  that  it  was,  again,  because  that  provi¬ 
sion  tracks  very  carefully  the  statutory  language;  and  all  we  did 
was  to  amplify  some  of  the  mechanics.  As  to  the  question  of  wheth¬ 
er  the  Agency  ought  to  have  that  right,  there  was  not  a  lot  of  com¬ 
ment,  I  think  there  were  perhaps  a  couple  of  people  who  felt  that  it 
was  an  imbalanced  process. 

Senator  Levin.  Do  you  think  the  agency  should  have  the  right  if 
the  other  party  doesnt  have  a  similar  right? 

Mr.  Reich.  Because  of  the  particular  concerns  that  we  have  as  a 
Government  agency,  I  think  so. 

Senator  Levin.  Aren’t  these  factual  matters?  Then,  again,  we 
can  separate  facts  from  policy. 

Mr,  Reich.  My  basic  assumption  is  that  because  of  the  very  nar¬ 
rowly  defined  issues  that  will  normally  arise,  the  small  monetary 
amounts  involved,  and  because  we  will  need  to  be  very  careful 
about  cases  that  we  agree  to  submit  to  arbitration,  it  is  not  likely 
to  lead  to  a  lot  of  public  comment.  Therefore,  the  Agency  would  not 
have  to  exercise  its  right  of  withdrawal  pursuant  to  that  provision 
very  often.  If  that  turns  out  not  to  be  the  case,  then  I  think  that 
there  may  be  a  little  inbalance. 

Senator  Levin.  Is  it  intended  that  this  approach  be  used  in 
purely  factual  matters?  Is  that  what  the  intent  of  the  statute  and 
the  regs  are?  Or  is  it  intended  that  the  arbitration  approach  also 
apply,  for  instance,  to  questions  of  congressional  intent  or  other 
policy  issues? 

Mr.  Reich.  I  think  it  is  not  intended  to  apply  to  policy  issues,  but 
rather  to  factual  issues. 

Senator  Levin.  If  it  is  intended  to  apply  only  to  factual  issues, 
why  should  the  agency  have  a  right  to  ditch  a  fact-finding  that’s 
binding  on  the  other  party  if  the  other  party  can’t  do  the  same? 
Why  is  it  a  one-way  street  if  it’s  really  a  pure  fact  determination? 

Mr.  Reich.  Part  of  the  reason  may  go  to  the - 

Senator  Levin.  Excuse  me  for  interrupting.  I’m  talking  in  terms 
of  fairness  now. 

Mr.  Reich.  I  understand  that. 

Senator  Levin.  In  terms  of  statutory  scheme,  your  answer  could 
be  because  that’s  what  the  Congress  decided  in  its  “wisdom.” 
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Mr.  Reich.  Right.  One  possible  reason  is  that  in  Superfund  cases, 
as  you  are  well  aware,  we  are  dealing  with  a  large  number  of  po¬ 
tentially  res^nsible  parties  on  the  same  side  of  a  controversy.  It  is 
entirely  possible  that  the  arbitration  proceeding  might  only  involve 
participation  by  some  subset  of  those  parties.  For  instance,  parties 
who  have  chosen  not  to  participate  in  the  arbitration  proceeding, 
as  they  have  a  right  to,  could  be  concerned  that  the  decisions 
reached  may  have  an  impact  on  them  down  the  road.  Thus,  while 
the  contribtion  proceeding  might  deal  only  with  factual  issues, 
there  may  be  other  parties  who  might  be  concerned  by  the  implica¬ 
tions  of  the  decision. 

Senator  Levin.  Mr.  Fischer,  just  a  couple  questions  for  you,  and 
then  we’ll  ask  Mr.  Barr  some  questions. 

Do  you  encourage  the  parties  to  use  ADR  techniques? 

Mr.  Fischer.  Yes. 

Senator  Levin.  Is  there  a  formal  process  where  you  notify  par¬ 
ties? 

Mr.  Fischer.  Usually,  it’s  at  the  first  prehearing  conference  on 
the  controversy  that  the  parties  are  advised  of  different  options 
that  they  can  pursue  in  terms  of  devices,  ADR  devices. 

Senator  Levin.  Do  you  consult  with  the  Administrative  Confer¬ 
ence  or  the  Federal  Mediation  and  Conciliation  Service  regularly 
on  this,  or  do  you  just  now  have  the  process  pretty  well  put  in 
place  that  you  aon’t  have  to  have  those  regular  consultations? 

Mr.  Fischer.  Well,  we  do  have  an  established  process,  and  we 
have  considerable  experience.  But  we  also  engage  in  regular  com¬ 
munications  with  ACUS,  in  particular. 

Senator  Levin.  Mr.  Barr,  on  the  ALJ’s  versus  arbitrators  issue, 
as  I  understand  your  Lestimony,  you  have  got  less  difficulty  with 
using  the  arbitration  process  with  certain  restrictions  if  it  is  part  of 
an  ALJ  process. 

Mr.  Barr.  That’s  right,  Mr.  Chairman.  We  go  to  a  lot  of  trouble 
to  create  this  expert  neutral  body  of  decision-makers,  to  keep  them 
neutral,  to  keep  them  expert,  and  to  keep  them  politically  account¬ 
able  and  responsible  within  the  framework  of  a  Government 
agency.  Reading  Senator  Grassley’s  article  about  the  use  of  ADR, 
really  the  one  substantive  achievement  that  he  was  able  to  point 
to,  to  quantify  savings  and  greater  efficiency,  was  the  program  in 
the  Merit  Service  Protection  Board,  the  VEAP  pro^am,  which  is  a 
reform  taken  fully  within  the  context  of  the  administrative  process 
and  permits  short-circuiting  of  some  of  the  judicialization  that  has 
grown  up. 

The  other  point  I’d  like  to  mention  on  this  is  the  question  of  why 
should  it  be  binding.  Now,  ALJ  decisions  are  reviewable,  and  they 
can  be  reversed  within  the  agency  by  the  top  levels  of  the  agency. 
And  yet  every  day  thousands  of  decisions  are  reached  by  the  lower 
level  people  that  are  never  reversed. 

I  don’t  understand  why  an  arbitral  award  should  be  given  great¬ 
er  dignity  and  greater  insulation  from  review,  particularly  policy 
review,  than  a  decision  of  the  ALJ. 

Senator  Levin.  Perhaps  for  two  reasons,  arguably.  One  is  that 
there  are,  as  I  underatand  it,  a  large  number  of  factual  disputes 
that  are  not  now  subject  to  an  ALJ  proceeding.  Secondly,  isn^t  the 
ALJ  intended  to  be  part  of  an  agency  process,  kind  of  one  foot  in. 


20 


one  foot  out;  whereas,  an  arbitrator  would  be  somebody,  as  I  under¬ 
stand  it,  who  would  be  more  independent  than  an  ALJ?  It  would  be 
someone  outside  of  the  agency,  is  that  not  generally  what  is  as¬ 
sumed? 

Mr.  Barr.  Well,  no.  I  think  we  would  say  that  an  ALJ  is  genu¬ 
inely  independent. 

Senator  Levin.  They  are  independent,  but  they  are  also  in  a 
sense  part  of  an  agency. 

Mr.  Barr.  They  are  part  of  an  agency  in  that  they  have  a  gov¬ 
ernmental  duty  in  addition  to  their  independence,  which  a  private 
arbitrator  doesn’t  have. 

Senator  Levin.  Would  a  private  arbitrator  not  be  more  independ¬ 
ent  than  an  ALJ? 

Mr.  Barr.  No,  I  don’t  believe  an  outside  arbitrator  would  be 
more  independent. 

Senator  Levin.  Would  he  be  less  independent? 

Mr.  Barr.  I  think  it’s  hard  to  tell  because  I’m  not  sure  what  kind 
of  policing  mechanisms  we  would  have  to  determine  their  inde¬ 
pendence. 

May  I  say  something? 

Senator  Levin.  Yes. 

Mr.  Barr.  I  think  the  literature  is  pretty  clear  that  the  way  arbi¬ 
trators  make  their  living  frequently  is  by  splitting  the  difference.  If 
an  arbitrator  gets  a  reputation  for  being  too  harsh  in  one  direction 
or  the  other,  he  is  not  going  to  be  agreed  to  by  either  side.  And  so 
very  frequently,  arbitrators  tend  to  split  the  baby  and  to  impose 
not  as  much  insistence  on  legal  niceties  as  an  ALJ  might. 

Now,  that’s  not  a  good  thing  from  the  Government’s  standpoint, 
in  my  opinion,  when  we’re  trying  to  protect  the  public  fisc. 

Senator  Levin.  Public? 

Mr.  Barr.  The  fisc.  Taxpayers’  money.  The  Government  is  the 
ultimate  deep  pocket. 

Senator  Levin.  Are  there  a  large  number  of  disputes  which  you 
would  consider  factual  disputes  which  are  now  not  subject  to  the 
ALJ  process? 

Mr.  Barr.  Yes.  There  probably  are  in  Government. 

Senator  Levin.  If  there  were  an  arbitration  process  that  were 
adopted  which  had  the  same  kind  of  protection  that  the  ALJ  proc¬ 
ess  has  in  terms  of  regulatory  review,  would  that  not  be  a  useful 
mechanism?  Since  there  are  disputes  which  are  now  not  subject  to 
the  ALJ  approach,  why  not  find  an  approach  that  will  resolve 
those  factual  disputes  which  meets  the  constitutional  test  of  agency 
review,  if,  in  fact,  that  is  a  constitutional  requirement? 

Mr.  Barr.  Well,  to  the  extent  that  the  process  was  within  the 
Government,  done  by  Government  officials,  neutral  officials,  and  to 
the  extent  it  was  subject  to  review,  we’d  have  no  problem  with 
that,  as  long  as  it  was  a  suitable  subject  matter  for  that  kind  of 
fact-finding. 

Senator  Levin.  Do  you  think  that  the  arbitrator  would  have  to 
be  a  Government  official  in  order  for  this  to  be  constitutional,  pro¬ 
viding  the  Government  had  the  right  to  discard  the  decision? 

Mr.  Barr.  No.  As  long  as  the  decision  was  reviewable,  then  I 
think  private  arbitration  would  be  permissible. 
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Senator  Levin.  To  meet  both  the  constitutional  test  and  the  prac¬ 
tical  test,  then  it’s  the  reviewability  by  the  agency  which  is  the 
standard  for  you? 

Mr.  Barr.  Yes. 

Senator  Levin.  And  if  that  reviewability  were  built  in  here,  the 
way  it  was  on  that  Superfund  statute,  then  your  practicality  argu¬ 
ment  and  your  constitutional  argument  would  be  met? 

Mr.  Barr.  If  there  was  reviewability,  for  example,  to  the  same 
extent  there  was  reviewability  of  an  administrative  law  judge’s  de¬ 
cision,  yes. 

Senator  Levin.  In  your  view,  is  this  process  more  or  less  formal¬ 
istic  than  the  AU  process? 

Mr.  Barr.  I  haven't  seen  any  evidence  that  it’s  either. 

Senator  Levin.  It  can  be  either,  in  other  words? 

Mr.  Barr.  Well,  you  know,  arbitration  can  be  a  pretty  cumber¬ 
some  process.  There’s  not  that  much  difference  between  arbitration 
and  a  trial.  I’ve  participated  in  arbitrations  in  the  private  sector, 
and  it’s  very  much  like  a  trial.  It  has  a  certain  mystique  because 
the  word  sounds  less  nasty  than  “trial.”  But  the  fact  of  the  matter 
is  I  doubt  that  there’s  that  much  time  saved  in  the  actual  time  of 
litigating  a  matter,  between  an  arbitration  where  there’s  a  lot  of 
money  at  stake  and  an  administrative  process  within  the  agency.  I 
haven’t  seen  the  case  made. 

Senator  Levin.  Have  you  seen  the  case  attempted? 

Mr.  Barr.  Attempted?  Not  yet. 

Senator  Levin.  No,  have  you  heard  anyone  argue  the  case  that 
arbitration  is  less  cumbersome  than  litigation  or  an  ALJ  process? 
Have  you  ever  had  somebody  set  before  you  those  arguments? 

Mr.  Barr.  Yes. 

Senator  Levin.  You’re  just  not  persuaded  by  them,  then? 

Mr.  Barr.  Well,  I  haven’t  seen  the  data.  In  the  private  sector, 
there’s  no  doubt  that  arbitration  saves  a  lot  of  time.  Now,  a  lot  of 
that  is  docket  waiting.  It  takes  a  long  time  to  get  before  an  Article 
III  court.  So  you  can  save  a  lot  of  time.  And  depending  upon  the 
nature  of  the  arbitration  and  amount  of  money  involved,  you  can 
short-cut  a  lot  of  the  cumbersome  Federal  Rules  of  Civil  Procedure. 

So  when  you’re  juxtaposing  it  to  a  trial  in  Federal  district - 

Senator  Levin.  No,  no,  to  an  ALJ  process. 

Mr.  Barr.  ALJ.  I  haven’t  seen  the  case  made  that  the  time  it 
takes  to  arbitrate  is  si^ificantly  less  than  the  time  it  would  take 
to  have  an  administrative  hearing  before  an  ALJ. 

Senator  Levin.  Can  you  give  us  a  status  report  on  the  Depart¬ 
ment  of  Justice  experimental  program  in  mandatory  arbitration? 
Apparently,  you’ve  got  an  experimental  program,  at  least  you  did  a 
couple  years  ago,  in  10  Federal  district  courts  across  the  country.  It 
was  run  by  the  Federal  Judicial  Center,  and  certain  types  of  cases 
were  removed  from  the  usual  judicial  process  and  submitted  to  res¬ 
olution  with  kind  of  a  streamlined  hearing  and  a  neutral  arbitra¬ 
tor.  Are  you  familiar  with  that? 

Mr.  Barr.  Well,  if  I  am,  what  I’m  thinking  about  are  minitrials. 
The  results  of  those  are  not  binding  on  the  Federal  Government,  so 
it’s  not  a  binding  arbitration  situation.  But  I’ll  be  glad  to  get  the 
facts  from  the  Civil  Division  and  give  you  a  report  on  it. 
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Senator  Levin.  The  article  in  the  Administrative  Law  Journal 
indicated— this  is  a  1987  Law  Review  article — that  it  was  just 
under  way  for  only  2  years.  The  preliminary  results  indicate  the 
progreuns  may  have  induced  early  settlements,  reduced  time  and 
costs  associated  with  litigation  and  increased  litigant  satisfaction 
with  the  judicial  process.  So  if  you  would,  dig  into  that  for  us  and 
get  us  what  the  Justice  Department  position  is  on  that  program 
that  was  run  by  the  Judicial  Center,  as  to  whether  you  like  it, 
don't  like  it,  whether  it’s  still  in  place  or  whatever. 

Mr.  Barr.  Can  I  make  another  point,  Mr.  Chairman? 

Senator  Levin.  Sure. 

Mr.  Barr.  I  think  that  reviewability  would  actually  increase  the 
use  of  arbitration  in  the  Government  because,  as  I  said,  it’s  very 
hard  to  predict  in  advance  what  the  policy  implications  of  a  given 
case  may  be.  And  so  there  is  going  to  be  a  natural  reticence  for  the 
Government  to  agree  to  arbitration  where  it  has  to  commit,  before 
it  even  sees  the  decision,  to  be  bound  by  it.  Whereeis,  as  long  as 
there  can  be  assurance  of  appropriate  review  so  that  there  is  ad¬ 
ministrative  coherence  and  so  that  policy  concerns  can  be  decided 
by  the  appropriate  officials,  I  think  you  would  see  a  much  wider 
use  of  summary  kinds  of  procedures. 

I  think  the  experience  in  agencies  is  that  very  few  of  these  deci¬ 
sions  are  overturned  when  they’re  decided  by  ALJ’s. 

Senator  Levin.  I  may  have  asked  this  question;  if  so,  forgive  me. 
Is  it  intended  that  the  ALJ’s  be  limited  to  findings  of  fact  in  all 
cases  where  we  now  have  ALJ’s?  Or  do  we  have  them  making 
policy  decisions?  They  do  both. 

Mr.  Barr.  Right. 

Senator  Levin.  And  it’s  intended  they  do  both. 

Mr.  Barr.  Right. 

Senator  Levin.  And  in  the  pure  fact-finding  situations,  though, 
the  agency  still  has  the  review  power  to  the  same  extent  that  they 
do  in  policy  decisions  of  ALJ’s? 

Mr.  Barr.  Well,  I  think  that  varies  from  statute  to  statute.  In 
some  statutes,  it’s  a  more  narrow  review,  and  in  others  it’s  de  novo 
review. 

Senator  Levin.  On  the  record? 

Mr.  Barr.  Right. 

Senator  Levin.  Anybody  want  to  add  anything  before  we  call  on 
our  next  panel? 

[No  response.] 

Senator  Levin.  We  may  have  some  questions  for  the  record  for 
each  of  you.  We’re  grateful  for  your  being  here.  Thank  you. 

We  finally  call  upon  three  true  experts  in  the  area  of  dispute  res¬ 
olution,  a  very  distinguished  panel  made  up  of  Gail  Bingham,  Vice 
President  of  The  Conservation  Foundation;  Eldon  Crowell,  who  is 
an  attorney  with  Crowell  and  Moring;  and  Phil  Harter,  who  is  rep¬ 
resenting  the  American  Bar  Association. 

We  want  to  thank  you  all  for  your  work  in  this  area.  You’re  a 
prestigious  panel,  indeed,  and  we’ll  call  on  you  in  the  order  that  we 
have  you  on  our  witness  list.  Ms.  Bingham,  you’re  first.  Please  pro¬ 
ceed. 
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Good  morning,  Mr.  Chairman  and  members  of  the  Subcommittee. 
I  am  pleased  to  appear  before  you  today  to  discuss  the  United 

States  Environmental  Protection  Agency’s  (EPA)  experience  with 

/ 

alternative  dispute  resolution  (ADR)  techniques  and  the  Agency 
analysis  of  and  comments  on  S.  971,  the  '"Administrative  Dispute 
Resolution  Act  of  1989.”  EPA  supports  the  practice  of  using  ADR 
in  certain  disputes  involving  many  federal  agencies  and  is  of  the 
opinion  that  S.  971  contains  most  of  the  necessary  elements  of  a 
tool  for  implementing  such  practice.  Both  the  Administrator  of 
EPA,  William  K.  Reilly,  and  the  Deputy  Administrator,  F.  Henry 
Habicht  II,  have  spoken  in  support  of  the  use  of  ADR,  In  fact,  at 
a  recent  Agency-hosted  meeting  on  EPA’s  use  of  negotiated 
rulemaking  and  ADR,  attended  by  senior  American  and  French  jurists, 
Administrator  Reilly  remarked  that  he  has  a  strong  professional  and 
personal  interest  in  the  subject  of  informal  dispute  resolution, 
and  that  ADR  methods  should  be  more  extensively  utilized  within  the 
federal  government.  We  believe  EPA  has  demonstrated  leadership  in 
incorporating  ADR  techniques  in  its  regulatory  and  enforcement 
programs  and  that  the  benefits  we  have  witnessed  could  be  achieved 
by  other  agencies. 
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The  Agency  is  convinced  of/ the  effectiveness  of  ADR  processes, 
utilizes  them  to  facilitate  several  aspects  of  its  enforcement  and 
regulatory  activities,  and  continues  to  explore  ways  to  increase 
the  appropriate  uses  of  ADR.  Specifically,  the  Agency  has  used  ADR 
mechanisms  to  expedite  resolution  of  protracted  enforcement 
disputes,  to  lessen  fehe  potential  that  future  disputes  will  require 
legal  action,  to  expedite  development  of  several  key  regulations, 
and  to  facilitate  effective  discussions  with  community  and  industry 
representatives . 

As  members  of  the  Subcommittee  are  aware,  alternatives  to 
litigation  as  a  means  of  dispute  resolution  have  long  been  utilized 
in  the  private  sector  to  resolve  contractual  and  commercial 
disputes.  Alternative  dispute  resolution  processes  have  not, 
however,  been  widely  used  in  the  public  sector,  and  particularly 
by  federal  agencies,  to  resolve  disputes  which  arise  out  of 
regulatory  conflicts  or  enforcement  cases.  EPA  believes  that  S. 
971  may  be  a  positive  step  toward  encouraging  the  use  of 
appropriate  ADR  processes  into  federal  agency  practices. 

This  is  not  to  say,  however,  that  the  bill  is  perfect.  EPA 
has  several  areas  of  concern  including  whether  protected  documents 
are  subject  to  disclosure  under  the  Freedom  of  Information  Act  and 
the  applicability  of  the  bill  to  grants  and  other  assistance 
agreements.  As  to  the  grants  question,  Section  3  (d)  (1)  of  the 
bill  requires  agencies  to  amend  their  standard  contract,  grant  and 
other  assistance  agreements  to  authorize  and  encourage  ADR  where 
disputes  arise  under  future  grant  agreements  to  allow  and  foster 
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the  use  of  ADR  by  grantees  in  resolving  disputes  with  other 
parties. 

EPA  believes  Section  3(d)(1)  should  be  amended  to  delete  the 
reference  to  grants  and  other  assistance  agreements.  This  will 
help' ensure  that  agencies  continue  to  make  program  officials  who 
implement  legislative  policy  objectives  through  assistance 
agreements  responsible  for  dispute  resolution.  Agencies  would,  of 
course,  continue  to  be  able  to  use  alternative  means  to  resolve 
assisteince  disputes  as  a  matter  of  discretion.  Several  agencies, 
including  EPA,  resolve  disputes  involving  grants  and  other 
assistance  agreements  through  the  use  of  informal,  nonlegaliitic 
procedures  administered  by  program  managers. 

Moreover,  there  appears  to  be  no  need  for  legislation 
authorizing  the  use  of  ADR  by  grantees.  As  a  general  rule, 
grantees  may  exercise  broad  discretion  in  resolving  disputes  with 
other  parties.  This  is  reflected  in  the  government-wide 
regulations  governing  federal  grants  to  state  and  local 
governments,  ror  example,  under  those  regulations,  grantees  and 
subgrantees  are  fee  to  resolve  disputes  arising  out  of  procurements 
in  accordance  with  good  administrative  practice  and  sound  business 
judgment.  This  provision  certainly  includes  the  use  of  T^R. 

EPA  strongly  supports  Section  584  of  the  bill  regarding  the 
confidentiality  of  communications  in  the  ADR  process.  Without  this 
provision,  parties  may  be  reluctant  or  unwilling  to  consider  the 
use  of  ADR.  We  suggest  that  the  provision  be  clarified  to  ensure 
that  protected  documents  are  not  subjected  to  disclosure  under  the 
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Freedom  of  information  Act,  Under  current  case  law,  agencies  may 
be  required  to  release  to  the  public,  agency  documents  exchanged 
in  dispute  resolution  proceedings. 

Substantial  incentives  exist  for  the  use  of  ADR  processes  by 
EPA.  At  this  time  of  budgetary  constraints  and  increasing 
statutorily  mandated  responsibilities,  it  is  imperative  that  EPA 
make  every  effort  to  increase  the  effectiveness  of  its 
enforcement  and  regulatory  activities.  In  this  regard,  the  use  of 
ADR  processes  may  substantially  shorten  the  time  required  to 
promulgate  regulations,  allow  the  Agency  to  process  greater  numbers 
of  enforcement  actions  and  achieve  the  environmental  benefits  of 
those  actions,  more  quickly,  and  greatly  enhance  the  effectiveness 
of  other  Agency  activities. 

ENFORCEMENT 

In  enforcement  activities  of  various  statutes  within  its 
jurisdiction*,  the  Agency  has  found  that  ADR  processes  can  be 
effective  in  expediting  resolution  of  difficult  settlement 
negotiations.  Primarily,  EPA  utilizes  ADR  processes  to  provide 
assistemce  to  Agency  personnel  in  the  negotiation  of  statutory 
civil  violations.  On  average,  over  90  percent  of  all  civil  actions 
initiated  by  EPA  are  resolved  through  settlement  negotiations. 
Though  most  of  these  actions  are  effectively  resolved  through 
traditional  negotiation  methods,  a  number  of  complex  and  multiparty 
negotiations  are  greatly  aided  by  the  effective  use  of  ADR 
processes  to  augment  EPA  settlement  activities.  The  Agency  has 
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not,  however,  used  ADR  processes  to  replace  the  aggressive 
litigation  of  appropriate  civil  and  criminal  actions,  but  instead 
has  used  ADR  as  an  aid  to  this  overall  goal. 

In  order  to  establish  and  foster  the  use  of  ADR  processes  in 
EPA  enforcement  activities,  the  Agency  has  established  a  National 
Enforcement  ADR  Program.  On  August  14,  1987,  former  Administrator 
Lee  Thomas  issued  a  "Guidance  on  Use  of  Alternative  Dispute 
Resolution  Techniques  in  Enforcement  Actions".  A  copy  of  the 
Guidance  is  available  for  your  information.  This  Agency-wide 
Guidance,  which  is  one  of  the  first  of  its  kind  among  federal 
agencies,  has  the  full  support  of  EPA  Administrator  Reilly  and 
establishes  a  preference  for  the  use  of  ADR  in  appropriate 
enforcement  cases.  The  Guidance  provides  basic  information  on  ADR 
processes,  suggests  criteria  for  selection  of  cases  for  use  of  ADR 
and  for  selection  of  ADR  professionals,  and  establishes  procedures 
to  employ  ADR  professionals  and  to  approve  cases  for  ADR  use. 
Model  ADR  agreements  and  procedures  for  conduct  of  ADR  processes 
are  also  included. 

Issuance  of  the  Guidance  has  been  followed  by  an  ongoing 
effort  to  educate  Agency  personnel  about  the  advantages  of  ADR  and 
to  actively  solicit  appropriate  cases  for  ADR  assistance.  Senior 
attorneys  with  extensive  expertise  in  negotiations  and  ADR  serve 
as  resources  for  regional  and  headquarters  staff  in  the  selection 
of  appropriate  cases  for  ADR  assistance  and  the  employment  of  ADR 
professionals.  Training  of  Agency  staff  and  management  in 
negotiation  techniques  and  the  use  of  other  ADR  processes  is 
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provided  regularly.  The  Agency  has  been  greatly  aided  in  its 
efforts  to  utilize  ADR  processes. 

ADR  processes  utilized  by  the  Agency  include  mediation,  fact¬ 
finding,  arbitration,  mini-trials,  and  settlement  judges.  The 
Agency  has  explored  the  use  of  ADR  processes  in  more  than  a  dozen 
enforcement  and  defense  actions,  including  cases  in  all  EPA 
enforcement  programs.  Of  these  efforts,  three  civil  actions  have 
been  resolved  through  the  use  of  mediation,  and  three  others  are 
now  in  mediated  settlement  negotiations.  EPA  has  also  utilized  a 
minitrial  to  assist  settlement  negotiations.  Additionally,  a  half 
dozen  of  the  Agency’s  consent  decrees  provide  for  the  use  of 
mediation  or  fact-finding  to  resolve  specified  future  disputes 
regarding  compliance  with  the  consent  agreements  should  the  parties 
fail  to  negotiate  their  disagreements. 

As  part  of  its  Federal  Facility  Compliance  Strategy,  EPA  has 
provided  for  the  use  of  ADR  processes  in  resolving  disputes  with 
other  agencies.  It  is  possible  that  ADR  may  provide,  in  the 
future,  a  useful  approach  in  these  situations. 

Some  examples  of  the  Agency’s  use  of  ADR  processes  in  the 
enforcement  context  are  provided  for  your  information. 

oo  Settlement  Mediation  -  v  Citv_of  Sheridan  (Wyoming) 

This  was  a  civil  action  for  violations  of  the  Safe  Drin)cing  Water 
Act,  involving  numerous  parties  with  a  long  history  of  mistrust  and 
protracted  negotiations.  Parties  included  federal,  state,  and 
local  governments,  industry  and  local  citizen  organizations.  After 
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extended  unsuccessful  negotiations  between  EPA  and  the  city  of 
Sheridan,  the  parties,  with  assistance  from  EPA,  employed  a 
professional  mediator  to  facilitate  settlement  discussions.  The 
mediator  expanded  discussions  to  include  affected  citizens  and 
other  affected  interest  groups  allowing  for  a  full  review  of  the 
issues  preventing  settlement  by  the  local  government.  A  settlement 
agreement  was  obtained  shortly  after  employ  of  the  mediator.  We 
believe  that  the  ability  to  use  ADR  professionals  in  this  situation 
provided  an  effective  venue  for  settlement  discussions  that  would 
not  have  existed  under  traditional  negotiation  methods. 

4 

oo  Fact-Finding  Settlement  Provision  -  U.S.  v  Union  carbide  Coro. 

This  civil  action  was  initiated  for  violations  of  reporting 
requirements  of  the  Toxic  Substances  Control  Act.  As  part  of  the 
administrative  settlement  agreement,  the  parties  included  a  section 
which  provided  that  future  factual  disputes  that  arose  over  the 
company's  compliance  with  statutory  reporting  requirements  would 
be  forwarded  to  a  panel  of  neutral  experts  selected  by  the  parties 
for  factual  determination  prior  to  initiation  of  civil  action  for 
penalties  by  EPA.  EPA  agreed  to  submit  the  issues  to  the  experts 
for  a  non-binding  factual  determination  in  deciding  whether 
enforcement  action  was  warranted. 

oo  Private  Industry  Mediation  Services 

Agency  enforcement  actions  under  the  Superfund  law  often 
involve  sites  where  liability  for  site  cleanup  costs  are  shared 
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Jointly  and  severally  by  numerous  companies,  some  hazardous  waste 
sites  involve  hujidreds  of  potentially  liable  companies,  each 
legally  liable  for  the  full  cost  of  site  cleanup.  This 
multiplicity  of  defendants  makes  traditional  settlement 
negotiations  extremely  difficult.  To  assist  the  numerous 
codefendants  to  reach  agreement  on  a  common  negotiating  position 
for  settlement  discussions,  private  firms  provide  mediation 
expertise  to  industry.  ADR  services  generally  include  mediation 
of  the  negotiations  between  the  numerous  liable  defendants  and  data 
evaluation  efforts  to  appropriately  allocate  the  costs  of  cleanup 
among  the  defendants.  The  Agency  wholly  supports  the  efforts  of 
such  private  ADR  services  firms.  In  many  cases,  the  employment  of 
private  mediation  services  by  liable  industrial  parties  is  crucial 
to  the  Agency's  subsequent  ability  to  complete  settlement 
negotiations  without  resort  to  lengthy  court  procedures. 

oo  5£3ll  Claims  Arbitration  -  CERCLA 

EPA  is  investigating  the  use  of  ADR  for  statutory  claims  for 
which  the  compensation  sought  by  the  Agency  is  small  in  relation 
to  the  cost  of  traditional  legal  approaches  to  enforce  the  claim. 

The  use  of  an  arbitration  process  to  determine  the  appropriate 

I 

amount  of  recovery  could  save  federal  resources  while  expediting 
the  resolution  of  claims.  In  this  regard,  EPA  is  preparing  to 
implement  the  u$e  of  arbitration  to  estciblish  claims  by  the  Agency 
for  costs  under  $500,000  expended  under  the  Super fund  program. 
Regulations  addressing  this  effort  -have  been  published  in  the 
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Federal  Register  and  have  recently  become  effective. 

oo  Administrative  Settlement  Judges 

The  court-mandated  use  of  jurists  as  settlement  mediators  in 
filed  civil  actions  has  been  used  with  great  success  by  several 
state  and  federal  courts.  In  am  effort  to  expedite  the  resolution 
of  cases  filed  with  the  EPA  administrative  court  system,  the 
Agency’s  Administrative  Law  Judges  {PiLJ)  have  begun  to  use 
mediation  in  appropriate  disputes  prior  to  hearing.  The  ADR 
process  will  be  conducted  by  an  ALJ  not  associated  with  the 
substance  of  the  dispute.  EPA  is  currently  training  ALJ  jurists 
in  ADR  techniques.  EPA  believes  that  the  use  of  settlement  judges 
will  expedite  the  resolution  of  a  number  of  Agency  administrative 
actions. 

CONSENSUAL.  APPROACHES  TO  REGULATION  AND  POLICY  DEVELOPMENT 

The  Agency  has  found  that  under  the  right  circumstances  the 
use  of  ADR  processes  provides  many  benefits  in  terms  of  time  and 
resources  in  the  promulgation  of  regulations.  The  average  time 
required  for  promulgation  by  EPA  of  a  major  regulation  through  the 
traditional  method  used  by  federal  agencies  is  in  excess  of  twenty- 
four  months.  This  approach  involves  the  Agency  researching  and 
'  preparing  a  draft  regulation  for  publication  in  the  Federal 
Register  and  subsequent  response  by  the  Agency  to  public  comments. 
The  regulation  is  then  modified  as  deemed  appropriate  in  response 
to  comments  by  the  Agency  and  promulgated  in  final  form.  The 
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Agency  has  found  that  this  process  generally  requires  EPA  response 
to  numerous  duplicative  public  comments  and  in  approximately  80% 
of  the  cases,  results  in  the  filing  of  legal  action  against  the 
Agency. 

In  order  to  increase  the  efficiency  of  its  rulemaking 
activities,  EPA  is  committed  to  and  is  using  negotiation  and  other 
consensus-building  techniques,  such  as  policy  dialogues  and 
research  strategies,  to  develop  regulations  and  policies. 
Negotiated  rulemaking  or  regulatory  negotiation  (Reg-Neg)  and 
policy  dialogues  are  two  of  the  most  prominent  ADR  activities 
undertaken  by  the  Agency.  Both  are  consensus-building  processes 
designed  to  improve  communication  between  the  Agency  and  the 
public. 

oo  Negotiated  Rulemaking 

A  regulatory  negotiation  brings  together  EPA  and 
representatives  of  affected  interest  groups  (industry, 
environmentalists,  citizens,  unions,  state  and  local  governments, 
etc.)  in  a  federally-chartered  committee  for  public  face-to-face 
negotiations.  The  committee’s  goal  is  to  reach  consensus  on 
-resolving  the  major  issues  or  the  actual  language  of  a  proposed 
rule.  The  Agency  provides  assistance  to  the  committee  by  providing 
expertise  in  design  and  conduct  of  the  Reg-Neg  process,  providing 
access  to  neutral  facilitators  and  funding  of  EPA  expenses,  and 
facilitating  communications  between  the  parties  and  with  0MB  and 
congressional  staff. 
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The  Reg-Neg  process  results  in  both  benefits  and  costs  for  the 
Agency.  It  presents  an  opportunity  to  build  consensus  among 
potential  antagonists  and  thereby  reduce  litigation.  It  may  also 
provide  EPA  with  access  to  information  important  to  the  regulatory 
decision  early  in  the  process.  On  the  other  hand,  Reg-Negs  are 
time  consuming  for  senior  Agency  staff  and  provide  no  guarantee 
that  consensus  will  be  reached  and  litigation  avoided.  Also,  while 
successful  Reg-Negs  may  save  time,  unsuccessful  Reg-Negs  may  take 
more  time  as  the  Agency  in  such  cases  will  have  to  go  back  to  the 
normal  rulemaking  process.  In  addition,  it  may  be  difficult  to 
pull  together  the  parties  that  reflect  all  views  and  interests  in 
regulatory  issues. 

EPA  used  the  Reg-Neg  process  in  development  of  seven 
regulations  and  is  about  to  colnmence  am  eighth  negotiation. 
Included  are  rules  under  the  Toxic  Substances  Control  Act  (Asbestos 
in  Schools,  Emergency  Pesticide  Exemptions,  and  Farmworker  - 
Protection  Standards),  the  Clean  Air  Act  (Nonconformance  Penalties 
for  Heavy  Duty  Trucks,  and  Performance  Standards  for  Woodburning 
stoves)  ,  and  the  Resource  Conservation  and  Recovery  Act  (RCRA  Minor 
Permit  Modifications,  and  Underground  Injection  Well  Standards). 

In  five  of  the  seven  efforts,  the  parties  reached  consensus  on  the 
proposed  rule  while  the  other  two  failed  to  achieve  agreement.  Of 
the  six  rules  that  have  been  issued  as  final  regulations,  only  two 
have  been  challenged  in  court.  In  both  cases  the  issues  at  trial 
were  substantially  reduced,  resulting  in  expedited  outcomes.  In 
addition,  we  believe  that  public  comments  on  all  negotiated 
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proposed  regulations  were  substantially  reduced  due  to  the  process. 
However,  for  the  Farmworker  Protection  Standards  Rulemaking 
consensus  was  not  reached  and  the  rule  has  not  been  finalized. 

Agency  assessment  of  the  Reg-Neg  program  to  date  has 
determined  that  with  careful  selection  of  rulemaking  projects 
negotiated  rulemaking  can  produce  proposed  rules  that  meet 
statutory  requirements  which  are  pragmatic,  innovative, 
environmentally  effective^  and  which  are  more  likely  to  be  accepted 
by  affected  industries,  concerned  environmental  groups,  and  other 
interested  parties.  Negotiated  rulemaking  is  most  appropriate  in 
regulatory  situations  which  involve  the  resolution  of  a  limited 
number  of  related  Issues,  none  of  which  involve  fundamental 
questions  of  value  or  extremely  controversial  national  policy. 

C<»!MUNITY  RELATIONS  ACTIVITIES 

The  siting  of  hazardous  waste  landfills  and  incinerators, 
and  the  cleanup  of  contaminated  sites  under  statutory  enforcement 
actions,  are  matters  of  extreme  sensitivity  and  public  concern. 
A  siting  or  cleanup  decision  often  raises  public  interest  and 
desire  for  involvement  in  decisions  affecting  the  site. 
Unfortunately,  these  situations  often  involve  emotional  and 
divisive  positions  which  make  discussions  difficult.  The  Agency 
has  found  that  employment  of  ADR  professionals  by  the  partiei^  to 
such  a  dispute  is  extremely  useful  in  facilitating  discussions. 
A  neutral  professional  can  explore  positions  and  ensure  that  all 
necessary  parties  are  represented.  This  approach  has  been  used  by 
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the  Agency  and  state  officials  with  success  at  several  sites.  We 
believe  that  use  of  ADR  professionals  to  facilitate  discussions 
with  community  and  industry  representatives  greatly  enhances  the 
Agency's  ability  to  make  environmentally  sound  siting  decisions 
acceptable  to  all  interested  parties. 

In  1987,  EPA  conducted  a  pilot  effort  using  ADR  to  resolve 
conflicts  between  the  Agency  and  citizens  at  three  Superfund  sites 
in  Massachusetts,  Ohio,  and  Washington.  The  project  was  initiated 
to  explore  the  use  of  dispute  resolution  techniques  to  assist  EPA 
in  implementation  of  response  actions  at  Superfund  sites,  and  to 
involve  communities  in  a  communication  process  which  would  reduce 
tensions  while  addressing  community  and  Agency  concerns  pertaining 
to  proposed  response  actions.  As  an  outcome  of  this  experience, 
we  believe  that  ADR  can  be  useful  when  normal  community  relations 
activities  have  not  or  are  not  likely  to  be  successful.  The  Agency 
will  explore  further  use  of  ADR  to  aid  citizen  understanding  of  the 
Superfund  process  in  specific  communities. 

INCORPORATION  OF  ADR  INTO  FEDERAL  PRACTICE 

In  addition  to  the  incorporation  of  ADR  processes  into  the 
normal  enforcement  and  regulatory  activities  of  the  Agency,  EPA 
has  taken  a  number  of  steps  to  foster  the  use  of  ADR  within  the 
federal  government.  The  Agency  has  funded  amd  is  currently  working 
with  the  Administrative  Conference  of  the  United  States  to  develop 
a  computerized  roster  of  "neutrals"  for  all  federal  agencies.  This 
roster,  which  will  be  administered  by  the  Conference,  will  provide 
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a  mechanism  for  interested  parties  to  obtain  information  on  ADR 
professionals  available  for  disputes  involving  federal  agencies  or 
statutes. 

EPA  is  a  member  of  the  Conference's  ADR  Roundtable  through 
which  different  agencies  meet  periodically  to  discuss  developments 
in  ADR,  and  how  the  use  of  ADR  in  federal  practice  might  be 
fostered.  The  ADR  efforts  of  other  agencies  in  using  ADR  should 
be  recognized.  Specifically,  the  U.S,  Army  Corps  of  Engineers  has 
used  ADR  extensively  to  resolve  disputes  with  contractors  on 
projects,  and  the  Navy  has  made  it  a  policy  to  presumptively  use 
ADR  in  small  contract  disputes. 

In  closing,  let  me  reemphasize  that  the  Agency’s  experience 
with  the  use  of  ADR  in  our  enforcement  and  regulatory  programs  has 
been  very  positive;  we  will  continue  to  explore  further 
appropriate  uses  and  encourage  the  expansion  of  ADR  by  private 
firms  in  support  of  Agency  activities.  We  greatly  appreciate  the 
efforts  of  the  Subcommittee  to  foster  the  expanded  use  of  ADR 
processes  in  federal  agency  practice.  I  would  be  pleased  to  answer 
any  questions  you  may  have  at  this  time. 
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Thank  you  for  tha  opportunity  to  present  the  views  of  the 
Departaent  of  Justice  on  S.  971,  which  would  authorise  agencies 
to  use  a  number  of  alternative  dispute  resolution,  or  *ADR,^ 
techniques.  The  Departaent  has  encouraged,  and  continues  to 
support,  the  use  of  ADR  techniques  in  those  cases  where  ADR  can 
reduce  the  time  and  expense  devoted  to  litigation.  S.  971  is  an 
ambitious  attempt  to  promote  ADR  in  administrative  disputes. 
Although  many  of  the  ADR  techniques  covered  by  the  bill  may 
already  be  available  to  agencies,  S.  971  would  increase  the  use 
of  ADR,  by  adding  the  authority  of  a  specific  Congressional 
enactment.  Throughout  the  government,  the  bill  would  exert  a 
gravitational  pull  toward  use  of  ADR  as  a  means  of  deciding 
disputes. 

S.  971  would  authorize  and  encourage  agencies  to  explore  a 
number  of  ADR  techniques  that  we,  like  the  sponsors  of  the  bill, 
would  like  to  see  more  frequently  used  conciliation, 
facilitation,  mediation,  factfinding,  mini-trials,  and  settlement 
negotiations,  §  3(a)(2).  All  too  often,  the  parties  to  a 

dispute  expend  their  energies  in  litigating  the  case  to  a 
decision,  when  less  formal  processes  would  have  produced  a 
faster,  less  costly,  and  equally  just  outcome.  However,  as  I 
will  explain,  we  believe  that  the  arbitration  provisions  of  S. 
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971  involve  practical  problems,  raise  serious  constitutional 
questions,  and  should  be  deleted. 

Because  we  believe  it  essential  to  develop  alternatives  to 
the  full-scale  litigation  of  disputes  involving  the  government, 
we  have  encouraged  participation  by  our  attorneys  in  a  variety  of 
other  experimental  ADR  methods.  Our  efforts  have  included  the 
issuance  of  a  policy  statement  encouraging  the  use  of  mini¬ 
trials,  actual  participation  in  mini-trials,  and  support  for 
judicially  supervised  alternative  dispute  resolution  techniques. 
The  Civil  Division's  Commercial  Litigation  Branch  has  cooperated 
with  the  United  States  Claims  Court  in  the  development  of  General 
Order  No.  13,  which  establishes  an  alternative  method  of  dispute 
resolution  using  a  settlement  judge.  The  Civil  Division's  Torts 
Branch  participates  in  and  is  responsible  for  the  administrative 
claims  process  developed  under  28  U.S.C.  §  2672  for  Federal  Tortj 
Claims  Act  cases,  and  regulations  issued  by  the  Department  of 
Justice  for  implementing  that  administrative  process  (28  C.F.R. 
Part  14)  are  applicable  throughout  the  government.  Through  this 
process  in  1988,  214  administrative  tort  claims  for  amounts 
exceeding  $25,000  were  resolved  with  Justice  Department  approval, 
and  the  total  paid  to  resolve  these  claims  was  $34,282,097. 

Of  course,  ADR  is  not  the  solution  for  every  problem  of 
delay  and  expense  in  litigation.  Each  ADR  procedure  itself  has  a 
cost,  and  the  Department  tries  to  reach  balanced  judgments  about 
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whether  that  cost  is  justified  in  specific  cases.  In  making 
these  judgments,  the  government  is^  sometimes  under  constraints 
that  would  not  apply  to  private  litigants.  For  example,  in 
resolving  non-meritorious  claims,  private  litigants  might  resort 
to  ADR  as  an  avenue  toward  a  settlement  that  would  avoid  the 
expense  of  litigation.  The  government,  however,  may  find  ADR 
unhelpful  in  that  situation,  because  the  government  lacks 
authority  to  pay  money  in  settlement  of  non-meritorious  claims. 
ADR  thus  may  be  wasteful  in  cases  where  principled  disputes  on 
legal  issues  make  settlement  unlikely.  The  government,  as  a 
frequent  litigant,  also  resists  frivolous  claims,  in  order  to 
discourage  such  claims  in  the  future.  Still,  in  many  instances, 
ADR  can  save^  time  and  money  in  the  resolution  of  disputes 
involving  the  government. 

ARBITRATIOK  —  PRACTZCAt  PROBLEMS 

In  addition  to  providing  for  the  use  of  ADR  techniques  like 
conciliation  and  mediation,  which  we  support,  the  bill  would 
allow  agencies  and  private  parties,  by  mutual  consent,  to  submit 
disputes  to  binding  arbitration.  Both  sides  would  participate  in 
the  selection  of  the  arbitrator.  §  587(a).  After  hearing 
evidence,  the  arbitrator  would  issue  a  decision,  setting  out  a 
'brief,  informal  discussion  of  the  factual  and  legal  basis'  for 

I 

the  award.  §  590(a).  The  award  would  then  be  'final  and  binding 
on  the  parties.'  §  590(b).  Despite  our  general  support  for  ADR, 
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such  binding  arbitration,  in  our  view,  creates  practical 
probleas,  as  well  as  raising  serious  constitutional  concerns. 

The  bill  would  set  up  a  system  of  private,  binding 
arbitration  that  would  exist  side-by*side  with  the  present  system 
for  adjudication  before  administrative  law  judges.  Like 
administrative  law  judges,  arbitrators  to  be  empowered  under  S. 
971  would  be  '^neutral  [s] ,  *  with  no  personal  stake  in  the 
controversies,  §  587(b),  and  would  regulate  proceedings, 
administer  oaths,  take  evidence,  preside  over  cross-examination, 
and  hand  down  decisions.  §  569(c). 

As  a  practical  matter,  we  believe  that  arbitration  is  both 
less  necessary  and  less  attractive  in  the  administrative  context 
than  in  the  context  of  disputes  between  private  parties.  Private 
parties  in  cases  not  involving  the  government  agree  to 
arbitration  because  they  want  a  procedure  more  streamlined  than 
the  alternative  — •  litigation  in  a  court.  S.  971,  however,  would 
establish  an  alternative  to  administrative  procedures  that  are 
already  supposed  to  be  streamlined  and  informal.  There  may  be 
legitimate  concern  about  the  * judicial izat ion*  of  these 
procedures  --  about  the  complexity,  delay,  and  expense  of 
proceedings  before  administrative  law  judges.  The  way  to  deal 
with  that  problem,  however,  is  to  address  it  directly,  by 
simplifying  procedures  and,  where  appropriate,  changing  the 
allocation  of  resources.  Instead  of  addressing  the  problem 
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directly,  S.  971  would  create  a  duplicative  system  of  arbitral 
litigation  that  would  lack  the  regularity  of  proceedings  before 
administrative  law  judges.  And  because  arbitral  awards  under  S. 
971  would  not  have  a  precedential  or  estoppel  effect,  §  590(c), 
litigation  under  this  system  would  not  lead  to  the  development  of 
legal  principles  that  might  guide  and  thus  simplify  future  cases. 
Moreover,  in  providing  an  alternative  to  litigation  before 
administrative  law  judges,  binding  arbitration  under  S.  971  could 
enable  agencies  to  escape  their  responsibilities  for  the 
formulation  and  execution  of  policy  and  the  interpretation  of 
law. 


In  other  respects,  too,  the  analogy  of  arbitration  between 
private  parties  is  inapplicable  to  arbitration  involving  the 
government.  Private  parties  may  resort  to  arbitration  because 
they  want  a  decision-maker  who  is  an  expert  in  the  area  of  law  or 
business  in  which  the  dispute  arises.  But  administrative  law 
judges  offer  exactly  such  expertise,  so  that  substituting  an 
arbitrator  will  provide  no  advantage. 

Furthermore,  arbitrators  have  an  unfortunate  tendency  to 
split  the  difference  between  the  parties'  positions.  Sfifi  Behre, 

Arbitration; _ 7  ?a«iilBBlble  or  Daslrabla  Method  for  ReBOlvlna  . 

Diapufs  Involving  Eaderal  Acquisition  and  Assistance  Contracts?. 
16  Pub.  Cont.  L.  J.  66,  72  (1986).  Even  If  private  parties  do 
not  like  that  practice,  they  often  can  tolerate  it.  As  Z  have 
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observed,  however,  the  government  is  in  e  rather  different 
position  with  regard  to  ^split  the  difference*  outcomes.  Unless 
there  is  a  legal  basis  for  a  claim,  we  do  not  consider  ourselves 
free  to  pay  the  claim  or  any  portion  of  it  in  order  to  avoid  the 
expense  of  a  full-blown  evidentiary  hearing.  Because  the 
government  takes  this  view,  a  private  party  with  a  weak  claim  is 
likely  to  find  great  appeal  in  the  prospect  of  arbitration.  To 
the  extent  an  arbitral  decision  may  be  less  principled  than  the 
decision  that  an  administrative  law  judge  would  issue,  a  litigant 
with  a  weak  claim  will  prefer  arbitration  and  may  seek  to  put 
political  pressure  on  the  agency  to  arbitrate  the  dispute.^ 

It  is  not  an  adequate  defense  of  binding  arbitration  under 
S.  971  to  say  that,  under  the  bill,  the  government  could  refuse 
to  arbitrate  any  case  where  there  was  a  need  for  the  procedural 
regularity  and  the  precedential  function  of  litigation  before  an 
administrative  law  judge  or  where  the  private  party's  position 
was  especially  weak.  The  existence  of  a  procedure  for  binding 
arbitration  would  create  pressure  to  use  that  procedure.  In  many 
cases,  an  agency  might  find  it  easier  to  ignore  the  need  for 
regularity  and  precedent  and  simply  turn  to  binding  arbitration 
as  a  means  for  escaping  responsibility.  It  would  be  unwise  to 
open  up  that  possibility  through  the  permissive  terms  of  S.  971. 

^S.  971  would  require  the  arbitrator  to  give  ^a  brief, 
informal  discussion  of  the  factual  and  legal  basis*  for  an  award, 
but  he  would  not  make  formal  findings  of  fact  or  conclusions  of 
law  or  otherwise  duplicate  the  more  rigorous  exposition  that  an 
administrative  law  judge  would  provide.  §  590(a). 
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Given  these  practical  problems,  we  should  not  rush  to 
promote  arbitration  before  determining  whether  the  problems  of 
delay  and  expense  in  the  administrative  process  can  be  handled 
through  reform  of  the  procedures  now  used  by  admininistrative  law 
judges.  At  present,  the  problems  of  delay  and  expense  cannot 
definitively  be  traced  to  the  absence  of  arbitration,  rather  than 
to  a  failure  to  deal  directly  with  the  '^judicialization'^  of  the 
existing  administrative  process.  Furthermore,  because  the 
arbitral  process  itself  can  become  quite  formal  and  elaborate, 
the  ^problem*^  that  S.  971  eliminates  may  not  turn  out  to  be  the 
delay  and  expense  that  the  bill  is  intended  to  reduce,  but  the 
accountability  that  administrative  procedures  should  encourage. 

We  should  try  well-directed  reform  of  the  present  process  before 
resorting  to  change  on  the  broad  scale  that  the  arbitration 
provisions  of  S.  971  would  involve.  We  therefore  recommend  that 
the  arbitration  provisions  of  S.  971  be  eliminated  and  that 
changes  to  streai^ine  the  existing  system  before  administrative 

■t 

law  judges  be  explored. 

ARBITRATION  —  CONSTITUTIONAL  PROBLEMS 

S.  971  also  raises  a  serious  question  as  to 
constitutionality.  Arbitrators  with  the  powers  conferred  under 
8.  971  could  be  viewed  as  Officers  of  the  United  States,  engaged 
in  execution  of  the  laws,  but  would  not  be  appointed  in  the 
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nanner  required  by  the  Appointments  Clause*  Art*  II,  §  2,  cl*  2* 
Nor  would  they  be  subject  to  supervision  and  removal  by  the 
President  and  his  delegates,  as  required  by  the  President's 
constitutional  responsibility  to  see  to  the  faithful  execution  of 
the  laws.  Art*  II,  §  3. 

Before  I  go  into  the  details  of  the  constitutional 
discussion,  let  me  set  out  the  common  sense  of  our  position*  The 
constitutional  problem  with  the  arbitration  provisions  of  S.  971 
parallels  the  practical  problems  I  have  been  discussing.  S.  971 
would  dilute  accountability  and  disrupt  the  making  of  policy  by 
responsible  officials.  When  the  President  appoints  and 
supervises  executive  officials  as  the  Constitution  provides,  he 
can  be  held  accountable  for  how  the  laws  are  carried  out.  In 
cases  submitted  to  binding  arbitration,  S.  971  would  remove  the 
power  to  execute  the  laws  from  Cabinet  officials  and  agency  heads 
who  are  in  turn  responsible  to  the  only  figure  in  American 
government  elected  by  all  of  the  people,  and  would  transfer  that 
power  to  arbitrators  accountable  to  no  one.  This  transfer  of  the 
power  to  make  decisions  not  only  would  blur  responsibility  but 
also  would  threaten  the  ability  of  the  executive  to  set  and  carry 
out  policy.  While  I  want  to  spend  some  time  today  discussing  the 
intricacies  of  the  legal  arguments,  our  concern  is  really  that 
simple,  and  that  fundamental*  S*  971  thus  raises  a  serious  issue 
about  conformity  with  the  Constitution. 
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Under  S.  971,  agencies  would  be  encouraged  to  use  ADR  for 
the  entire  range  of  administrative  disputes  in  which  they  night 
become  involved.  The  bill  specifically  mentions  disputes  arising 
in  formal  or  informal  adjudication,  rulemaking,  enforcement, 
issuance  or  revocation  of  permits,  and  litigation.  S  3(a)(2). 

The  bill  appears  to  contemplate  that  binding  arbitration  would 
not  be  used  for  resolving  disputes  that^ raise  issues  of  policy, 
require  the  formulation  of  precedent,  endanger  consistency  in  an 
area  where  consistency  is  important,  significantly  affect  persons 
who  are  not  parties  to  the  proceeding,  call  for  a  public  record, 
or  entail  a  need  for  continuing  jurisdiction  by  the  agency. 

§  582(b).  But  S.  971  would  not  forbid  arbitration  in  cases  that 
involve  any  or  all  of  these  factors. ^ 

Arbitrators  acting  under  S.  971  could  be  said  to  be 
^perform[ing]  •  •  •  a  significant  governmentlal  duty  exercised 
pursuant  to  a  public  law,*  Bucklev  v.  Valeo.  424  U.S.  1,  140-41 
(1976) ,  and  thus  to  be  ^Officers*  of  the  United  States  in 
constitutional  terms.  at  141.  They  would  be  involved  in 

*f unctions  necessary  to  ensure  compliance  with  .  .  .  statute  and 
rules  —  informal  procedures,  adroinistrarive  determinations  and 
‘hearings,  and  civil  suits.*  liL.  at  137.  The  bill  would  require 

^  Furthermore,  the  bill  may  suggest  that  binding 
arbitration  could  not  be  used  in  a  rulemaking,  because  arbitral 
awards  are  not  to  have  any  precedential  value  or  be  considered  in 
any  future  proceeding,  S  590(c),  and  rules  are  by  definition 
orders  of  future  effect,  5  U.S.C.  S  551(4).  Once  again,  however, 
the  bill  does  not  explicitly  forbid  the  use  of  arbitration  to 
resolve  disputes  about  rulemaking. 
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arbitrators  to  ^interpret  and  apply  relevant  statutory  and 
regulatory  requirement s,  legal  precedents,  and  policy 
directives,''  §  589(c)(5),  and  *'[i)nterpreting  a  law  enacted  by 
Congress  to  implement  the  legislative  mandate^  is  a  function  that 
^plainly  entail [s]  execution  of  the  law  in  constitutional  terms." 
Bowsher  v.  Svnar.  478  U.S.  714,  733  (1986). 

The  Appointments  Clause,  Art.  II,  §  2,  cl.  2,  directs  how 
"Officers"  of  the  United  States  are  to  be  appointed*  Principal 
Officers  are  to  be  appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate.  Congress,  however,  may  vest  the 
appointment  of  inferior  Officers  in  the  heads  of  departments, 
courts  of  law,  or  the  President  alone. 


S.  971  would  raise  a  serious  issue  regarding  the  commands  of 
the  Appointments  Clause,  as  discussed  in  Bucklev. ^  Under  S.  971, 


^In  his  study  The  Constitutionality  of  Arbitration  In 
Federal  Proorains  (May  27,  1987),  prepared  for  the  Administrative 
Conference  of  the  United  States,  Professor  Harold  H.  Bruff  argues 
that,  in  Buckley,  the  Court  'was  considering  whether  Congress 
could  assume  the  President's  appointments  power,  not  whether  it 
could  authorize  or  require  the  delegation  outside  the  government 
of  some  functions  that  could  be  performed  by  the  executive.  The 
problem  of  congressional  aggrandizement  disappears  when  Congress 
allocates  the  appointment  power  elsewhere.'  id.  at  19  (footnote 
omitted) .  Professor  Bruff 's  argument  assumes  that  the 
Appointments  Clause  rests  only  on  concerns  about  separation  of 
powers  and  has  nothing  to  do  with  accountability  in  government. 
Although  the  Appointments  Clause  has  a  critical  role  in  ensuring 
the  separation  of  powers  (£££  Bucklev.  424  U.S.  at  124>25),  it 
also  alms  at  accountable  government:  'The  sole  and  undivided 
responsibility  of  one  man  will  naturally  beget  a  livelier  sense 
of  duty  and  a  more  exact  regard  to  reputation.'  The  Federalist 
No.  76  (Rosslter  ed.)  at  455  (discussing  Appointments  Clause). 
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arbitrators  would  be  authorized  to  exercise  significant  authority 
with  respect  to  such  agency  functions  as  adjudication  and 
licensing.  These  arbitrators,  however,  would  not  be  appointed  in 
accordance  with  the  Appointments  Clause,  but  rather  would  be 
chosen  by  the  parties.  §§  583,  587.^ 

In  addition,  S.  971  presents  constitutional  problems 
concerning  the  accountability  of  arbitrators  to  the  President  for 
their  executive  actions.  As  I  have  noted,  S.  971  would  authorize 
arbitrators  to  perform  a  broad  range  of  executive  functions,  from 
making  ^determinations  of  eligibility  for  [federal]  funds, 
Buckley.  424  U.S.  at  140  (involved  in  making  monetary  awards 
enforceable  in  the  courts),  to  granting  licenses  or  resolving 
enforcement  disputes.  These  functions  involve  ^[i]nterpreting  a 
law  enacted  l^y  Congress  to  implement  the  legislative  mandate,' 
which  'plainly  entail [s]  execution  of  the  law  in  constitutional 
terms.'  Bowsher  v.  Svnar.  478  U.S.  714,  732-33  (1986).  It  has 
generally  been  thought  that  the  President  must  have  the  power  to 
remove  the  officer  performing  such  core  executive  duties,  in 
order  to  ensure  the  officer's  accountability  to  the  President. 

Sfifi  BfiHShfir,  478  U.S.  at  721-27,  732-33;  MygXS  v.  United  States. 
272  U.S.  52,  161-164  (1926);  Morrison  v.  Olson.  108  S.Ct. 

^The  appointment  of  'permanent  or  temporary  government 
employee[8] , '  §  583(a),  would  raise  no  less  serious  a  question 
about  violation  of  the  Appointments  Clause.  To  the  extent  a  mere 
^employee'  is  also  granted  executive  power  as  an  'Officer'  of  the 
United  States  independent  of  his  other  duties,  see  Bucklev.  424 
U.S.  at  126  &  n.l62,  the  constitutional  problem  is  identical  to 
that  involved  in  the  appointment  of  private  persons. 
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3597,  2€16o2623  (1988) .  Even  the  head  of  a  so-called 
'independent  agency,'  performing  'quasi-legislative'  or  'quasi- 

f 

judicial'  duties,  is  subject  to  removal  by  the  President  for 
inefficiency,  neglect  of  duty,  malfeasance,  or  other  good  cause. 
Mistretta  v.  United  States.  109  S.  Ct.  647,  673  (1989); 

Humphrey's  Executor  v.  United  States.  295  U.S.  602,  619  (1935)} 
cf .  Morrison.  108  S.  Ct.  at  2617,  2619. 

Here,  by  contrast,  arbitrators  appointed  under  S.  971  would 
be  subject  neither  to  executive  review  nor  to  executive  removal.^ 
Zf  the  arbitrator  exceeded  the  scope  of  his  assigned  duties  or 
exercised  them  in  an  improper  manner,  the  decision  would  still  be 
binding  against  the  executive  branch.^  There  is  serious  doubt  j 
that  S.  971  gives  the  Executive  'sufficient  control  over  the 
.  .  .  (arbitrator]  to  ensure  that  the  President  is  able  to 
perform  his  constitutionally  assigned  duties'  as  Chief  Executive 


^Although  S.  971  implies  that  the  United  States  could 
'terminate'  an  arbitration  before  completed,  §  591(c),  this 
authority  would  provide  an  avenue  for  effective  review  only 
before  the  arbitrator  rendered  his  final  decision. 

^  This  should  be  contrasted  with  the  remedies  available  for 
review  of  improper  executive  action  by  independent  Counsel,  at 
issue  in  Morrison.  Zf  an  Independent  Counsel  acts  improperly, 
for  example  by  engaging  in  'misconduct'  or  bringing  a  prosecution 
that  is  not  justified  under  applicable  Department  of  Justice 
policy  guidelines,  §aa.  Morrison.  108  S.  ct.  at  2620-22,  the 
Attorney  General  may  remove  him  (subject  to  judicial  review) 
before  the  consequences  of  the  Independent  Counsel's  errant 
conduct  have  come  to  fruition.  There  would  be  no  comparable 
ability  to  exercise  any  degree  of  control  or  supervision  over  the 
executive  actions  of  arbitrators  appointed  under  S.  971. 


12 


) 


99 


to  take  care  that  the  lava  be  faithfully  executed.  Morrlacn.  108 
8.Ct.  at  2622. 


We  note  that  the  Admlnlatratlve  Conference  of  the  United 
Statea  ('ACUS")  contenda  that,  notwithatandlng  theae 
conatitutlonal  difficultiea,  aeveral  atatutea  already  provide  for 
private  peraona  to  render  binding  arbitral  awards  on  claims 
involving  the  government.  Most  of  the  statutes  cited  by  the 
ACUS,  however,  do  not  unambiguously  call  for  binding  arbitration. 
The  statute  dealing  with  arbitration  under  the  National  Flood 
Insurance  program,  42  U.S.C.  §  4083,  specifies  that  the 
arbitration  is  to  be  non-binding.  Two  provisions  concerning 
admiralty  claims  do  not  state  that  the  arbitration  is  to  be 
binding,  and  they  do  not  create  a  comprehensive  framework  that 
might  indicate  binding  arbitration  was  contemplated.  46  U.S.C. 
fS  749,  786.^  The  Statute  relating  to  investment  guarantees 
under  the  foreign  assistance  program  provides  for  arbitration  ''on 
such  terms  and  conditions  as  the  President  may  direct.'  22 
U.S.C.  !  2395(i).^  The  Superfund  Amendments  allow  for 


^46  U.S.C.  §  748  refers  to  payment  of  'any  arbitration  award 
or  settlement  had  and  agreed  to  under  .  .  .section  749,'  upon 
presentation  of  a  duly  authenticated  copy.  46  U.S.C.  §  787 
refers  to  '[a]ny  final  judgment  .  .  .  [or]  any  settlement  had  and 
agreed  to  under  ...  section  786,'  but  does  not  mention 
arbitration  awards.  Neither  section  748  nor  section  787  is 
inconsistent  with  reading  the  arbitration  provisions  as  limited 
to  non-binding  arbitration. 

^The  provision  for  private  decision-makers  to  resolve 
disputes  over  Department  of  Education  grant  allowances  has  been 
repealed.  20  U.S.C.  S  1234. 
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arbitration  under  regulations  to  be  issued  after  consultation 
with  the  Attorney  General  but  do  not  specify  that  the  arbitration 
will  be  binding*  42  U.S.C.  §  9622(h)(2).  Thus,  any  regulations 
issued  under  the  statute  could  be  amended  at  any  time  to  provide 
for  the  agency  to  have  the  ultimate  power  of  decision.^ 

The  statute  that  was  at  issue  in  SchvelXer  v.  McClure.  456 
U.S.  188  (1982),  authorizes  the  Secretary  of  Health  and  Human 
Services  to  contract  with  private  insurers  to  make  decisions 
about  claims  against  Medicare  funds.  See  42  U.S. C.  §  1395u.  But 
the  Secretary  could  resume  the  power  of  decision  at  any  time.^^ 


In  sum,  the  existing  statutory  provisions  on  arbitration,  we 
believe,  are  weak  authority  for  the  wholesale  authorization  of 
binding  arbitration  that  s.  971  would  create,  even  assuming  that 
the  existing  statutes  could  cast  some  light  on  the  constitutional 


^Under  current  litigation  practice,  the  Department  of 
Justice  does  not  participate  in  arbitration  proceedings  in  which 
an  award  could  be  enforced  directly  against  the  government, 
without  subsequent  novo  judicial  or  administrative 
examination. 

^^ith  respect  to  arbitration  of  federal  labor  disputes,  we 
would  certainly  oppose  any  reading  of  S.  971  under  which  the  bill 
expanded  the  category  of  arbitrable  Issues  in  that  field. 

The  ACUS  also  mentions  provisions  of  the  U.S .-Canada  Free 
Trade  Agreement  that  transferred  review  functions  from  the  Court 
of  International  Trade  to  a  blnational  panel  of  private  decision¬ 
makers.  The  constitutional  questions  about  those  provisions  were 
much  that  when  Congress  passed  implementing  legislation,  it 
included  a  back-up  provision  that  would  apply  if  the  panel  were 
declared  unconstitutional.  Pub.  L.  Ho.  100-449,  i  401(c),  102 
Stat.  1851,  1882  (1988). 
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issues.  But  see  INS  v.  Chadha.  462  O.S.  919  (1983)  (overturning 
legislative  veto,  despite  numerous  statutes  with  such 
provisions) . 

It  would  be  possible  to  resolve  these  constitutional 
difficulties  (although  the  practical  problems  I  have  discussed 
would  remain) .  The  arbitrator  could  be  selected  (and  could  be 
removed)  by  the  head  of  the  agency,  with  the  arbitral  decision 
not  to  become  final  until  reviewed  and  approved  by  the  head  of 
the  agency,  who  is  accountable  to  the  President.  This  form  of 
arbitration  would  avoid  the  constitutional  issues  that  S.  971 
presents.  Arbitrators  would  be  inferior  officers,  appointed  by 
the  heads  of  the  agencies  and  accountable  to  them,  and  their 
decisions  would  be  subject  to  executive  review.  Under  this 
arrangement,  if  the  private  party  disapproved  of  the  arbitrator 
selected  by  the  agency,  he  could  be  allowed  to  withdraw  his 
consent  to  arbitration. 

While  this  method  of  structuring  arbitration  would  be 
constitutional,  it  would  not  obviate  the  practical  concerns  we 
^expressed  about  arbitration  in  the  administrative  context. 
Therefore,  the  option  that  we  would  commend  to  the  committee 
would  be  to  drop  arbitration  altogether  and  instead  encourage  the 
use  of  simpler  procedures  within  the  current  system  of 


15 


102 


administrative  adjudication.^^  By  such  encouragement,  we  can 
learn  whether  delay  and  expense  can  be  reduced  without  a 
sacrifice  of  accountability.  We  can  find  out  whether  the 
* judicial ization^  of  the  administrative  process  can  be  reversed, 
where  appropriate,  by  direct  measures,  before  assuming  that  these 
measures  will  fail  and  that  only  a  duplicative  system  of 
administrative  arbitration  can  offer  a  solution.  If  this 
encouragement  of  change  in  the  existing  system  does  not  succeed 
in  producing  a  streamlined  process,  arbitration  can  be  considered 
in  the  future. 


^^The  bill  could  provide;  *In  any  hearing  before  an 
administrative  lav  judge,  the  parties  may  agree  to  simplified 
procedures,  notwithstanding  any  regulation  to  the  contrary.^ 
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APPBHDXX  —  Onait  PKOBLEMS  OP  POLICY  AMD  DRAPVXMO 

S.  971  also  raises  a  number  of  other  problems  of  policy  and 
drafting. 

Confidentiality  is  essential  to  the  effective  use  of  ADR 
techniques.  Section  590(c)  might  not  adequately  protect  the 
confidentiality  of  arbitral  proceedings,  because  it  would  not 
expressly  forbid  the  introduction  of  evidence  about  an 
arbitration  at  a  later  proceeding  Involving  the  same  parties. 

For  example.  Section  590 (c)  would  not  expressly  prohibit  evidence 
about  the  arbitral  proceeding  at  a  trial  dfi  novo  after  an  award 
has  been  rejected  or  vacated.  The  section  should  be  revised  to 
forbid  any  use  of  evidence  about  the  ADR  proceeding  in  a  later 
action  on  the  dispute  submitted  to  the  ADR  procedure.  Similarly, 
Section  584 (h)  would  allow  information  introduced  in  an  ADR 
proceeding  to  be  used  in  a  later  action  against  the  neutral  (even 
though  it  could  not  be  used  in  a  later  action  on  the  issue  in  the 
ADR  proceeding) .  Without  further  restriction,  the  entire  record 
of  the  action  against  the  neutral,  including  information 
submitted  by  the  parties  in  the  ADR  proceeding,  could  become 
public.  Section  584(h)  thus  should  be  revised  to  provide  for 
procedures  (such  as  sealing  records  or  issuing  protective  orders) 
that  will  guard  against  any  disclosures  that  are  not  absolutely 
necessary. 
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Section  3(d)  would  require  each  federal  agency  to  review  and 
amend  each  standard  contract,  grant,  and  other  assistance 
agreement  to  authorize  and  encourage  the  use  of  ADR.  We  read 
that  section  as  applying  prospectively.  If  the  section  were 
intended  to  require  review  and  revision  of  existing  contracts, 
grants,  and  assistance  agreements,  it  would  impose  a  severe 
burden  on  the  affected  agencies  (assuming  it  would  be  lawful  to 
revise  all  of  the  existing  contracts  in  the  first  place) •  The 
meaning  of  the  section  should  be  clarified.  Furthermore,  there 
may  be  contracts,  grants,  or  agreements  that  are  likely  to 
generate  disputes  not  amenable  to  resolution  through  ADR 
techniques.  Thus,  it  would  be  preferable  not  to  require 
insertion  of  the  ADR  provision. 

Section  5  of  S*  971  would  amend  the  Contract  Disputes  Act 
(*^CDA^) .  Section  5(a)  would  require  each  contracting  officer  to 
^make  all  reasonable  efforts  to  resolve  a  claim  or  dispute 
consensually. ^  Under  this  provision,  the  contracting  officer's 
efforts  to  resolve  claims  or  disputes  consensually  might 
themselves  become  subjects  of  controversy.  Moreover,  it  has  been 
the  Department's  experience  that  disputants  use  voluntary  ADR 
programs  more  successfully  than  mandatory  programs.  Therefore, 
we  recommend  that  the  proposed  amendment  to  the  CDA  encourage, 
but  not  require,  the  use  of  ADR  techniques. 
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If  ADR  were  used  in  a  contract  dispute,  there  would  still  be 
a  need  to  ensure  the  integrity  of  the  dispute  resolution  process. 
He  therefore  reconnend  that  the  following  sentence  be  added  to 
Section  5(b)  of  the  bill  (proposed  Section  7(b)  of  the  CDA) , 
after  the  term  *$250,000*:  *ln  such  instances,  the  contractor 
shall  certify  that  the  claim  is  made  in  good  faith,  that  the 
supporting  data  are  accurate  and  complete  to  the  best  of  his 
)cnowledge  and  belief,  and  that  the  amount  requested  accurately 
reflects  the  contract  adjustment  for  which  the  contractor 
believes  the  government  is  liable.* 

Section  5(d)  might  be  read  as  amending  the  CDA  (41  U.S.C. 

§  607(g))  to  provide  for  district  court  review  when  the 
contracting  officer  agrees  to  arbitration  and  an  arbitral  award 
is  Issued.  That  alteration  of  the  CDA  would  not  be  desirable. 
Under  the  CDA,  a  contractor  has  two  choices  for  obtaining  review 
of  a  contracting  officer's  decision.  The  contractor  may  proceed 
directly  to  the  Claims  Court,  41  U.S.C.  5  609,  or  may  appeal  to  a 
board  of  contract  appeals.  41  U.S.C.  §  606.  in  either  case,  the 
next  appeal  is  to  the  Federal  Circuit.  41  U.S.C.  §  607(g)(1);  28 
U.S.C.  f  1295(a)(3).  There  is  no  reason  to  provide  for  review  in 
district  court  when  the  contracting  officer  agrees  to 
arbitration,  especially  since  the  ordinary  CDA  review  procedures 
apparently  are  to  be  followed  if  the  contracting  officer  agrees 
to  a  form  of  ADR  other  than  arbitration.  Section  5(d)  should  be 
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revised  to  nake  clear  that  the  district  courts  would  not  obtain 
new  powers  to  review  CDA  cases. 

Finally,  some  ADR  procedures  nay  be  inappropriate  in  cases 
affecting  public  health  or  the  environment,  but  S.  971  as  drafted 
nay  not  sufficiently  recognize  this  limitation.  Therefore,  we 
recommend  that  Section  582(b)  be  revised  to  include:  '(7)  the 
matter  may  affect  human  health  or  the  environment.^  Section 
584(a)(4)(C)  should  be  amended  to  read;  ^protect  the  public 
health  or  safety  or  the  environment.^ 
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Mr.  Chaiman  and  Members  of  the  Sxibcomnlttee ; 

I  am  pleased  to  appear  on  behalf  of  the  Merit  Systems 
Protection  Board.  The  Board  has  made  extensive  use  of 
alternative  dispute  resolution  procedures  in  Its 
adjudication  of  cases  over  the  last  five  years.  During  this 
period,  the  Board  has  found  ADR  procedures  to  be  extremely 
effective  in  achieving  faster  processing  of  cases  and  just 
results  for  the  parties.  The  Board's  settlement  rates  are 
quite  dramatic.  Between  1964  and  1986,  the  settlement  rate 
of  cases  not  dismissed  has  climbed  from  6  percent  to  48 
percent,  an  eightfold  increase.  The  following  remarks  are 
directed  toward  the  Board's  experiences  with  ADR  procedures. 

A  few  points  should  be  noted  at  the  outset  about  the 
Board's  ADR  program.  First,  the  Board's  primary  use  of  ADR 
procedures  has  been  in  the  context  of  administrative 
adjudication  of  employee  appeals  challenging  agency 
personnel  actions. 

Second,  the  Board  has  a  statutory  basis  for  its  use  of 
ADR  tcfchni^es.  Section  7701(h)  of  Title  5  expressly 
authorizes  the  Board  to  implement  alternative  methods  for 
settling  cases. 

Third,  the  Board's  ADR  program  is  flexible.  In 
implementing  its  ADR  program,  the  Board  recognized  that  a 
variety  of  ADR  techniques  are  professionally  accepted. 
Accordingly,  other  than  a  requirement  that  a  prehearing 
conference  be  held,  the  Board  has  not  mandated  any  single  or 
formal  procedure  for  dispute  resolution.  Rather,  it  leaves 
to  the  discretion  of  its  administrative  judges— who  sit  as 
presiding  officials  in  Board  appeals— the  ADR  technic[ues  to 
be  applied  in  any  particular  case. 

Fourth,  the  Board  has  provided  for  thorough  and  ongoing 
training  of  the  administrative  judges  in  ADR  methods.  In 
handling  cases,  the  Board's  administrative  judges  employ  a 
variety  of  ADR  techniques— including  identification  of 
issues,  mediation,  factfinding,  stipulations,  settlement 
negotiations,  conciliation,  facilitation,  and,  on  occasion, 
mini-trials.  The  Board  has  found  that  the  administrative 
judges'  familiarity  with,  and  facility  and  skill  in  using,  a 
number  of  ADR  techniques  has  been  a  key  factor  in  the 
success  of  its  program. 

The  Board's  reliance  on  ADR  procedures  has  generally 
resulted  in  faster,  less  expensive  case  processing.  Our 
records  show  that  for  fiscal  year  1988,  the  average 
processing  time  for  settled  cases  was  65  days,  compared  to 
99  days  for  cases  adjudicated  on  the  merits.  Leaving  aside 
any  savings  to  parties,  the  Board  estimates  that  during 
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fiscal  years  1987  through  June  30,  1989,  the  settlement  of 
cases  saved  the  Board  approximately  $3,000,000.  In  addition 
to  the  savings  in  time  and  money  achieved  by  consensual 
'resolution  of  disputes,  we  believe  that  the  parties  and 
public  also  benefit  because  avoidance  of  what  is  often 
acrimonious  litigation  may  well  minimize  the  dislocation  of 
the  relationship  between  the  agency  and  its  employees. 

Now,  let  me  explain  briefly  how  the  Board’s  ADR  program 
fits  into  the  Board's  adjudicative  process.  After  an  appeal 
has  been  filed,  the  regional  office  Issues  an  order 
acknowledging  receipt  of  the  appeal  and  raising  any 
questions  of  timeliness  or  jurisdiction.  The  agency  is 
required  to  file  a  response  and  to  provide  the  agency  file 
to  the  appellant  and  the  administrative  judge  assigned  to 
the  case.  The  appellant  and  the  agency  then  have  an 
opportunity  to  present  additional  information  for  the 
administrative  judge's  consideration.  The  administrative 
judge  may  initiate  attempts  to  settle  an  appeal  informally 
at  any  time.  Presiding  officials  have  all  powers  necessary 
to  conduct  fair  and  impartial  hearings  and  to  avoid  delay  in 
the  disposition  of  all  proceedings. 

Under  the  Board's  ADR  procedures,  absent  some  unusual 
circumstance,  at  least  one  prehearing  conference  for 
settlement  and  simplification  of  Issues  is  required  in  every 
timely-filed  case  falling  within  the  Board's  jurisdiction. 
The  parties  may  agree  to  waive  the  prohibitions  against 
ex  parte  communications  during  settlement  discussions.  The 
Board  requires  that  a  representative  of  a  party  at  a 
prehearing  conference  have  authority  to  settle  the  case — or 
have  immediate  access  to  someone  with  that  authority.  Other 
than  the  required  prehearing  conference,  the  ADR  mechanisms 
used  in  any  particular  case  are  left  to  the  discretion  of 
the  administrative  judge. 

If^  the  parties  agree  to  settle  their  dispute,  the 
settlement  agreement  is  the  final  and  binding  resolution  of 
the  appeal,  and  the  presiding  official  will  dismiss  the 
appeal  with  prejudice,  if  the  agreement  is  made  a  part  of 
the  record,  the  Board  will  retain  jurisdiction  to  ensure 
compliance  with  the  agreement.  If  the  agreement  is  not 
entered  into  the  record,  however,  the  Board  will  not  retain 
jurisdiction  to  ensure  compliance. 

There  have  been  some  new  issues  before  the  Board  as  a 
result  of  its  increased  reliance  on  ADR  procedures.  For 
example,  a  petition  for  enforcement  of  a  settlement 
agreement  may  raise  questions  relating  to  construction  of 
the  terms  of  the  agreement  and  issues  relating  to  the  burden 
of  proof.  Some  settlement  agreements  have  also  brought 
about  new  Issues  in  attorney  fee  cases— for  example, 
questions  relating  to  Identification  of  the  prevailing 
party. 
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There  have  been  remarkably  few  problems  in  the  Board's 
ADR  program.  Some  petitions  for  review  have  been  filed  in 
cases  where  the  initial  appeal  was  settled.  Such  cases 
include  allegations  that  the  settlement  process  was  unfair, 
that  there  were  mutual  mistakes,  or  that  there  was  coercion 
by  agency  or  Board  officials.  On  review  by  the  Board, 
almost  all  of  these  allegations  have  been  found  xinsupported. 
Moreover,  no  court  has  found  that  settlement  practices 
engaged  in  by  the  Board's  judges  coerced  the  parties  or  were 
otherwise  improper  with  respect  to  the  rights  of  the 
parties. 

With  respect  to  the  proposed  legislation,  the  Board 
will  limit  its  comments  to  those  areas  in  which  it  has  had 
some  experience.  As  an  initial  matter,  the  Board  fully 
endorses  ADR  procedures  as  constructive  alternatives  to 
litigation.  The  procedures  that  I  described  earlier  for 
adjudicating  appeals  demonstrate  that  commitment  to  ADR 
techniques. 

Second,  in  authorizing  agencies  to  use  ADR  techniques, 
the  bill  goes  a  long  way  in  ensuring  the  effective  use  of 
ADR  methods.  The  Board  attributes  its  success  in  its  use  of 
ADR  ’techniques  in  part  to  the  statutory  basis  for  its 
program. 

Third,  in  the  Board's  view,  the  requirement  in  the  bill 
that  agencies  provide  training  in  ADR  techniques  is  critical 
to  the  bill.  The  Board  has  found  that  training  of  its 
administrative  judges  on  an  cxtgoing  basis  was  a  key  factor 
in  the  success  of  its  program. 

Fourth,  the  Board's  experience  has  been  that  the 
efficacy  of  its  ADR  program  rested  in  large  part  on  the 
flexibility  built  into  its  system.  The  proposed  bill 
appears  to  permit  that  same  kind  of  flexibility. 

Finally,  the  bill  provides  for  the  participation  of 
neutrals  in  dispute  resolution  proceedings.  The  Board  has 
not  required  that  a  separate  settlement  judge  be  appointed 
in  every  case.  Rather,  the  Board  allows  either  party  to 
request  appointment  of  a  separate  settlement  judge.  Such 
requests  have  been  made  infrequently.  In  our  experience,  a 
separate  settlement  judge  has  not  been  necessary  to  effect 
fair  settlements,  and,  the  Board's  settlement  practices  have 
not  been  found  coercive  or  otherwise  Improper. 

Thank  you.  Hr.  Chairman.  I  would  be  pleased  to  answer 
any  questions  you  or  the  other  members  of  the  Subcommittee 
may  have. 
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COMMITTEE  ON 
GOVERNMENTAL  AFFAIRS 

WASHINGTON,  DC  20510-6250 


October  2,  1989 


The  Honorable  Richard  Thornburgh  _ 

-  Attorney  General  of  the  United  States 
U.S,  Department  of  Justice 
Tenth  Street  and  Constitution  Avenue,  N.W. 

Washington,  D.C.  20530 

Dear  Mr.  Attorney  General: 

On  September  19,  1989,  the  Senate  Subcommittee  on 
““Oversight  of  Government  Management  held  a  hearing  on  S.  971, 
the  Administrative  Dispute  Resolution  Act  of  1989.  The 
testimony  given  by  William  Barr,  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  was  informative  and  useful. 

During  the  hearing,  Mr.  Barr  indicated  that  the  Justice 
Department  would  provide  data  on  the  savings,  in  time  and 
costs,  realized  as  a  result  of  the  experimental  mandatory 
arbitration  program  conducted  by  the  Federal  Judicial  Center. 
We  look  forward  to  receiving  that  information. 

In  addition,  the  Subcommittee  would  appreciate  answers 
to  the  following  questions. 

(1)  Is  the  arbitration  used  in  your  agency's  mandatory 
arbitration  program  binding  arbitration?  If  so,  under  what 
authority  was  this  program  developed?  If  this  program 
utilizes  binding  arbitration,  how  has  the  Department  designed 
the  program  to  meet  constitutional  tests?  What  types  of 
cases  have  you  found  suitable  for  this  program? 

(2)  According  to  Mr.  Barr's  testimony,  the  Department 
of  Justice  is  now  using  mini-trials  as  an  alternative  to 
litigation.  What  factors  are  Justice  Department  attorneys 
required  to  consider  and  what  procedures  Eire  they  required  to 
follow  when  deciding  whether  to  pursue  mini-trial 
procedures?  What  types  of  cases  are  most  suitable  for  this 
method?  Please  provide  the  Subcommittee  with. any  information 
you  may  have  available  on  the  time  and  cost  savings  realized 
from  using  the  mini-trial  procedure. 
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(3)  At  the  hearing.  Hr.  Barr  also  indicated  that  all 
arbitration  programs  currently  authorized  and  used  by  federal 
agencies  except,  perhaps,  the  FLRA,  provide  for  some  type  of 
agency  review  of  the  arbitral  decision  and,  therefore,  are 
not  technically  binding.  Does  that  remain  the  conclusion  of 
the  Justice  Department? 

Thank  you  for  your  assistance.  We'd  appreciate  your 
response  to  this  request  by  October  16,  1989  .  If  your  staff 
has  any  questions  regarding  this  matter  please  have  them 
contact  Kay  DeKuiper  or  Melinda  Loftin  of  the  Subcommittee 
staff  at  224-3682. 


Subcommittee  on  Oversight  of  Government  Management 
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November  8,  1989 


The  Honorable  Carl  Levin 
The  Honorable  William  Cohen 
U.S.  Senate 

Committee  on  Governmental  Affairs 

Subcommittee  on  Oversight  of  Governmental  Management 
442  Hart  Senate  Office  Building 
Washington,  D.C.  20510-6260 

Dear  Senators  Levin  and  Cohen: 

I  am  pleased  to  transmit  the  following  response  to  your 
letter  of  October  2,  1989,  following  up  on  my  testimony  about 
alternative  dispute  resolution.  Your  letter  asked  the  Department 
to  provide  information  for  use  in  the  consideration  of  S.  971, 
the  Administrative  Dispute  Resolution  Act  of  1989. 

(1)  In  the  experimental  mandatory  arbitration  program,  cases 
are  submitted  to  arbitration,  subject  to  a  later  trial  dg  novo  at 
the  request  of  either  party.  The  arbitrations  are  thus  a  method 
for  helping  parties  achieve  settlements  and  are  not  binding. 

Each  judicial  district  having  such  a  program  has  created 
somewhat  different  rules,  but  the  policy  of  the  Department 
regarding  all  so-called  ''court-annexed  arbitration"  programs  is 
set  out  at  28  C.F.R.  §  50.20  (1988).  I  am  attaching  a  copy  of 
that  policy. 

As  you  will  see,  the  Department  "recognizes  and  supports  the 
general  goals  of  court-annexed  arbitrations,  which  are  to  reduce 
the  time  and  expenses  required  to  dispose  of  civil  litigation." 

§  50.20(a)(1).  On  the  basis  of  our  experience,  the  Department 
generally  endorses  the  inclusion  in  the  program  of  cases  seeking 
only  money  damages  of  less  than  $100,000  and  arising  under  the 
Federal  Tort  Claims  Act,  the  Longshoreman's  and  Harbor  Worker's 
Compensation  Act,  or  the  Miller  Act.  §  50.20(b)(2).  Our  policy 
provides  that  arbitration  under  these  experimental  programs  is 
not  suitable  for  "cases  that  may  involve  complex  issues  of 
liability  or  other  unsettled  legal  questions,"  §  50.20(a)(2), 
cases  under  the  Constitution  or  a  common  law  theory  "against  an 
employee  of  the  United  States  in  his  personal  capacity  for 
actions  within  the  scope  of  his  employment  which  are  alleged  to 
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have  caused  injury  or  loss  of  property,^  §  50.20(d) (2),  and  cases 
for  declaratory  or  injunctive  relief,  §  50.20(d)(3). 

The  policy  also  deals  with  the  circumstances  in  which  we 
will  seek  a  trial  dg  novo.  For  example,  we  seek  a  trial  novo 
when  ^[sjettlement  of  the  case  on  the  basis  of  the  amount  awarded 
would  not  be  in  the  best  interests  of  the  United  States.^ 

§  50.20(d) (1) (i) . 

The  Department's  experience  with  court-annexed  arbitration 
programs  has  varied.  Our  contact  with  these  programs  comes 
principally  by  way  of  the  United  States  Attorneys'  offices.  I  am 
informed  that  some  of  the  personnel  in  those  offices  have  found 
that  arbitration  can  promote  settlement  of  simple  cases;  others 
have  found  that  arbitration  adds  another  step  to  litigation 
without  clear  benefits  in  promoting  settlements.  Our  position 
has  been  that,  when  such  programs  are  tried,  they  should  continue 
to  be  designed  and  implemented  on  a  dist'  ‘ ct-by-district  basis. 
See  28  U.S.C.  §§  651-658. 

We  have  also  located  some  publications  containing  statistics 
about  the  operation  of  court-annexed  arbitration.  The  Federal 
Judicial  Center,  under  whose  auspices  the  experimental  program  is 
conducted,  published  in  1983  a  revised  version  of  Evaluation  of 
Court -Annexed  Arbitration  in  Three  Federal  District  Courts,  by  E. 
Allen  Lind  and  John  E.  Shapard.  That  volume  collected  data  on 
court-annexed  arbitration  in  the  Eastern  District  of 
Pennsylvania,  the  District  of  Connecticut,  and  the  Northern 
District  of  California.  Furthermore,  in  1988  and  1989,  the 
Federal  Judicial  Center  published  a  series  of  reports  on  court- 
annexed  arbitration  in  10  federal  district  courts.^ 

(2)  In  my  testimony,  I  referred  to  the  Department's  use  of 
mini-trials  as  a  mechanism  for  alternative  dispute  resolution. 

In  mini-trials,  both  sides  to  a  litigation  use  flexible, 
expedited  procedures  to  present  summary  versions  of  their  cases, 
and  the  principals  of  the  parties  then  meet  to  discuss 
settlement. 

As  I  stated  in  my  testimony,  the  Department  has  issued  a 
policy  statement  on  the  use  of  mini-trials.  This  policy 
statement  was  prepared  by  the  Commercial  Litigation  Branch  of  the 
Civil  Division,  which  has  engaged  in  mini-trials  in  some  of  its 
cases.  The  policy,  which  we  attach,  sets  out  the  procedures  for 
agreeing  to  mini-trials. 

The  Department  believes  that  mini-trials  may  be  useful  in 
cases  where,  as  far  as  it  is  possible  to  predict,  the  issues  are 
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factual  but  do  not  involve  questions  of  credibility*  Mini-trials 
are  not  suitable  in  cases  that  will  establish  precedent.  Policy, 
III. 


The  policy  states  that  if  the  non -government  party  asks  for 
a  mini-trial/  the  government  trial  attorney  should  submit  that 
request,  along  with  his  or  her  recommendation  and  that  of  the 
interested  agency,  to  his  or  her  supervisor.  On  the  government's 
side,  the  trial  attorney  has  the  initial  responsibility  for 
identifying  cases  in  which  a  mini-trial  may  be  productive.  The 
trial  attorney,  upon  identifying  6uch  a  case,  is  to  obtain  the 
recommendation  of  the  interested  agency  and  the  approval  of  his 
or  her  supervisor,  before  approaching  the  other  party.  Id.  at 
IV. 


Under  our  policy,  a  mini-trial  takes  place  only  if  the  two 
sides  enter  into  a  written  agreement  governing  the  procedure. 
The  agreement  sets  time  limits  for  each  part  of  the  procedure, 
stipulates  that  the  procedure  is  non-binding,  and  calls  for  the 
parties  to  seek  suspension  of  the  proceedings  in  the  pending 
litigation  while  the  mini-trial  procedure  goes  forward.  Id.  at 
VI. 


The  mini-trial  itself  ordinarily  is  to  take  no  more  than  a 
day.  Id.  at  Vli.e.  The  proceedings  are  not  transcribed  or 
recorded.  Id.  Typically,  the  parties  select  a  neutral  adviser 
to  act  as  a  "judge,"  informing  the  parties  about  the  probable 
outcome  of  the  case  if  it  were  to  go  to  trial.  Id.  at  VII. f. 
Either  party  may  terminate  the  mini-trial  proceedings  at  any 
time.  Id.  at  VII. i. 

Last  year,  testifying  on  ADR  before  the  Subcommittee  on 
Administrative  Law  and  Governmental  Relations  of  the  House 
Committee  on  the  Judiciary,  Deputy  Assistant  Attorney  General 
Stuart  E.  Schiffer  stated:  "We  have  been  actively  seeking 
additional  cases  which  would  be  suitable  for  mini-trials.  For 
reasons  that  are  unclear,  we  have  not  been  approached  by  members 
of  the  private  bar  with  suggested  cases  despite  the  wide 
publicity  accorded  our  policy  statement.  In  other  cases  in  which 
we  have  suggested  the  use  of  the  technique,  we  have  not  obtained 
the  agreement  of  counsel  for  the  private  party."  Alternative 
Di_spute  Resolution  Use  by  Federal  Agencies:  Hearing  Before  the 
Subcommittee _on  Administrative  Law  and  Governmental  Relations  of 
the  House  Committee  on  the  Judiciary.  100th  Cong.,  2d  Sess.  48 
(1988) .  We  believe  that  these  facts  have  not  changed.  Further¬ 
more,  we  are  not  aware  of  any  statistical  data  on  time  or  money 
saved  as  a  result  of  those  mini-trials  that  have  taken  place, 

(3)  Of  the  arbitration  programs  currently  used  in  the 
federal  government,  the  results  of  the  arbitral  proceedings,  in 
our  view,  cannot  properly  be  characterized  as  binding  on  the 
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government  as  a  matter  of  statute,  except  possibly  for 
arbitration  of  labor  disputes. 

In  the  area  of  federal  labor  disputes,  5  U.S.C.  §  7121(b) 
provides  that  if  grievances  are  not  resolved  under  negotiated 
^  grievance  procedures,  they  ''shall  be  subject  to  binding 
arbitration  which  may  be  invoked  by  either  the  exclusive 
representative  [of  the  employees]- or  the  agency."  However,  even 
this  "binding"  arbitration  is  subject  to  a  measure  of  agency 
review.  Either  party  to  the  arbitration  may  ask  the  Federal 
Labor  Relations  Authority  to  review  the  arbitral  award,  and  that 
review  extends  not  only  to  the  "grounds  similar  to  those  applied 
by  Federal  courts  in  private  sector  labor-management  relations" 
but  also  to  the  question  whether  the  award  "is  contrary  to  any 
law,  rule,  or  regulation."  5  U.S.C.  §  7122(a).  JMthough  this 
scope  is  narrower  than  in  the  typical  review  by  agencies  of 
decisions  by  administrative  law  judges,  it  is  far  broader  than  in 
judicial  review  of  arbitral  awards. 

At  the  hearing  before  the  Subcommittee,  there  was  a 
discussion  of  the  Environmental  Protection  Agency's  regulations 
for  arbitration  of  Superfund  cases  where  the  costs  at  issue  are 
less  than  $500,000.  These  regulations,  issued  under  42  U.S.C. 

§  9622(h)(2),  provide  (as  does  the  statute)  for  notice  and 
comment- on  any  proposed  arbitral  decision;  EPA  may  overturn  the 
decision  if  the  comments  "disclose  .  .  .  facts  or  considerations 
which  indicate  the  proposed  decision  is  inappropriate,  improper 
or  inadequate."  54  Fed.  Reg.  23186  (1989)  (to  be  codified  at  40 
C.F.R.  §  304 . 33 (e) (1) (iii) ) .  Furthermore,  in  cases  where  no 
public  comments  are  filed,  the  statute  itself  does  not  expressly 
forbid  agency  review  of  arbitral  awards.  The  statute  thus  leaves 
to  the  agency  a  choice  about  how  its  regulations  deal  with  such 
review.  But  although  S.  971  would  allow  ^n  agency  to  choose 
whether  to  arbitrate  a  particular  dispute,  the  statute  would 
mandate  that,  if  arbitration  were  used,  the  arbitration  would  be 
binding.  See  §  590(b).  In  this  respect,  S.  971  would  go  farther 
than  the  Superfund  amendments  under  which  EPA  issued  its 
regulations. 

Arbitrations  under  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  7  U.S.C.  §  13_6a(c)  (1)  (D)  (ii)  ,  fix  the  amount 
that  one  private  party  owes  another  for  use  of  data  about  a 
pesticide.  Although  the  entitlement  to  compensation  "bears  many 
of  the  characteristics  of  a  'public'  right"  under  federal  law  and 
so  the  amount  of  compensation  may  be  deterained  outside  an 
Article  III  court,  see  Thomas  v.  Union  Carbide  Agricultural 
Products  Co.^  473  U.S.  568,  589  (1985),  the  arbitral' award  will 
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not  direct  the  government  to  do  anything  or  make  any  payment  and 
cannot  fairly  be  characterized  as  binding  the  government*^ 

Under  regulations  issued  by  the  Secretary  of  Health  and 
Human  Services,  disputed  claims  against  Part  B  Medicare  funds  are 
resolved  through  a  binding  hearing  procedure  conducted  by  the 
private  insurance  carriers  that  administer  the  program  under 
contract  with  the  Secretary.  See  Schweiker  v.  McClure.  456  U.S. 
188  (1982) .  The  statute,  while  favoring  contracts  under  which 
private  carriers  make  such  decisions,  does  not  foreclose  the 
Secretary,  upon  giving  adequate  reasons,  from  taking  back  the 
power  to  administer  the  program  and  setting  up  his  own  decision¬ 
making  procedures.  42  U.S.C.  §  1395u.  Once  again,  S.  971  goes 
farther,  by  directing  that  arbitration,  if  used  at  all,  will  be 
binding.  §  590(b). 

Finally,  as  explained  in  my  testimony,  a  number  of  other 
statutes  have  been  cited  in  support  of  S.  971  but  do  not 
unambiguously  call  for  binding  arbitration.  To  our  knowledge, 
binding  arbitration  does  not  take  place  in  the  execution  of  these 
laws.  Arbitration  under  the  National  Flood  Insurance  Program,  by 
the  express  terms  of  the  statute,  is  non-binding.  42  U.S.C. 

§  4083.  The  two  statutory  provisions  on  admiralty  claims  do  not 
state  that  arbitration  of  the  claims  will  be  binding.  46  U.S.C, 
§§  749,  786. ‘  Arbitration  of  disputes  about  investment  guarantees 
under  the  foreign  assistance  program  is  to  be  '^on  such  terms  and 
conditions  as  the  President  may  direct.''  22  U.S.C.  §2395(i). 

I  hope  that  this  information  is  useful  to  the  Subcommittee, 
Of  course,  if  you  have  any  additional  questions,  I  would  be  happy 
to  respond  to  them. 


<  e.g. .  Shearson/American  Express.  Inc,  v.  McMahon.  107 
S.  Ct.  2332  (1987) (under  agreement  made  before  controversy  arose. 
Court  upholds  arbitration  of  claims  between  private  parties  under 
Securities  Exchange  Act  of  1934  and  Racketeer  Influenced  and 
Corrupt  Organizations  Act) ;  Rodriguez  De  Ouiias  v.  Shearson/ 
American, Express.  Inc..  109  S.  Ct.  1917  (1989) (same,  under 
Securities  Act  of  1933)  ;  Mitsubishi  Motors  Corp.  v.  Soler 
Chrvsler^Plymouth .  473  U.S.  614  (1985) (arbitration  of  antitrust 
claims  arising  from  international  transaction) . 
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The  Office  of  Management  and  Budget  advises  that,  from  the 
standpoint  of  the  Administration's  program,  there  is  no  objection 
to  the  presentation  of  this  report  for  the  consideration  of  the 
Subcommittee. 


Sincerely  yours. 


william  P.  Bax:r 
Assistant  Attorney  General 
Office  of  Legal  Counsel 
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counsel  conducting  litigation  pursuant 
to  agreement  with  or  authority  dele* 
gated  by  the  Attorney  General,  with¬ 
out  the  prior  written  approval  of  the 
Assistant  Attorney  General  having  ul¬ 
timate  supervisory  power  over  the 
action  in  which  recusal  or  disqualifica¬ 
tion  is  being  considered. 

(b)  Prior  to  seeking  such  approval. 
Justice  Department  lawyerts)  han¬ 
dling  the  litigation  shall  timely  seek 
the  recommendations  of  the  U.^J.  At¬ 
torney  for  the  district  in  which  the 
matter  is  pending,  and  the  views  of 
the  client  agencies,  if  any.  Similarly,  if 
agency  attorneys  are  primarily  han¬ 
dling  any  such  suit,  they  shall  seek 
the  recommendations  of  the  n.S.  At¬ 
torney  and  provide  them  to  the  De¬ 
partment  of  Justice  with  the  request 
for  approvaL  In  actions  where  the 
United  States  Attorneys  are  primarily 
handling  the  litigation  in  question, 
they  shall  seek  the  recommendation  of 
the  client  agencies,  if  any,  for  submis¬ 
sion  to  the  Assistant  Attorney  Gener¬ 
al. 

(c)  In  the  event  that  the  conduct 
and  pace  of  the  litigation  does  not 
allow  sufficient  time  to  seek  the  prior 
written  approval  by  the  Assistant  At¬ 
torney  General,  prior  oral  autlioriza- 
tion  shall  be  sought  end  a  urltten 
record  fully  reflecting  that  authoriza¬ 
tion  shall  be  subsequently  prepared 
and  submitted  to  the  Assistant  Attor¬ 
ney  General. 

(d)  Assistant  Attorneys  General  nuiy 
delegate  the  authority  to  approve  or 
deny  requests  made  pursuant  to  this 
section,  but  only  to  Deputy  Assistant 
Attorneys  General  or  an  equivalent 
position. 

(e)  This  policy  statement  does  not 
create  or  enlarge  any  legal  obligations 
upon  the  Department  of  Justice  in 
civil  or  criminal  litigation,  and  it  is  not 
intended  to  create  any  private  rights 
enforceable  by  private  parties  in  litiga¬ 
tion  with  the  United  States. 

[Order  No.  977-82,  47  FR  22094,  Iday  21, 
19821 

§50.20  Participation  by  the  United  States 
in  court-annexed  arbitration. 

(a)  Considemtioiu  affecting  partici¬ 
pation  in  arbitration.  (1)  The  Depart¬ 
ment  recognizes  and  supports  the  gen¬ 
eral  goals  of  court-annexed  arbitra- 
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tlons,  which  are  to  reduce  the  time 
and  expenses  required  to  dispose  of 
civil  litigation.  Experimentations  with 
such  procedures  in  appropriate  cases 
can  offer  both  the  courts  and  litigants 
an  opportunity  to  determine  the  effec¬ 
tiveness  of  arbitration  as  an  alterna¬ 
tive  to  traditional  civil  litigation. 

(2)  An  arbitration  system,  however, 
is  best  suited  for  the  resolution  of  rela¬ 
tively  simple  factual  Issues,  not  for 
trying  cases  that  may  Involve  complex 
iswes  of  liability  or  other  unsettled 
legal  questions.  To  expand  an  arbitra¬ 
tion  system  beyond  the  types  of  cases 
for  which  it  is  best  suited  and  most 
competent  would  risk  not  only  a  de¬ 
crease  in  the  quality  of  justice  avail¬ 
able  to  the  parties  but  unnecessarily 
higher  costs  as  well. 

(3)  In  particular,  litigation  involving 
the  United  States  raises  special  con¬ 
cerns  with  respect  to  court-annexed 
arbitration  programs.  A  mandatory  ar¬ 
bitration  program  potentially  impli¬ 
cates  the  principles  of  separation  of 
powers,  sovereign  immunity,  and  the 
Attorney  General’s  control  over  the 
process  of  settling  litigation. 

(b)  General  rule  consenting  to  arbi¬ 
tration  consistent  with  the  depart¬ 
ment’s  regulations.  (1)  Subject  to  the 
considerations  set  forth  in  the  follow¬ 
ing  paragraphs  and  the  restrictions  set 
forth  in  paragraphs  (c)  and  (d),  in  a 
case  assigned  to  arbitration  or  media¬ 
tion  under  s  local  district  court  rule, 
the  Departraent  of  Justice  agrees  to 
participate  in  the  arbitration  process 
under  the  local  rule.  The  attorney  for 
the  government  responsible  for  the 
case  should  take  any  appropriate  steps 
in  conducting  the  case  to  protect  the 
interests  of  the  United  States. 

(2)  Based  upon  its  experience  under 
arbitration  programs  to  date,  and  the 
purposes  and  limitations  of  court-an¬ 
nexed  arbitration,  the  Department 
generally  endorses  Inclusion  in  a  dis¬ 
trict’s  court-annexed  arbitration  pro¬ 
gram  of  civil  actions— 

(i)  In  which  the  United  States  or  a 
Department,  agency,  or  official  of  the 
United  States  is  a  party,  and  which 
seek  only  money  dar^es  in  an 
amount  not  in  excess  of  $100,000,  ex¬ 
clusive  of  interest  and  costs;  and 

(ii)  Which  are  brought  (A)  under  the 
Federal  Tort  Claims  Act,  28  UB.C. 
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1346(b),  2671  et  teq.,  or  (B)  under  the  . 
Longshoreman's  and  Harbor  Worker's 
Compensation  Act,  33  UB.C.  905,  or 
(C)  under  the  Miller  Act,  40  UB.C. 
270(b). 

(3)  In  any  other  case  In  which  settle¬ 
ment  authority  has  been  delegated  to 
the  UJS.  Attorney  under  the  regula¬ 
tions  of  the  Department  and  the  direc¬ 
tives  of  the  ^pllcable  litigation  divi¬ 
sion  and  none  of  the  exceptions  to 
such  delegation  apply,  the  UJ3.  Attor¬ 
ney  for  the  district.  If  he  concludes 
that  a  secernent  of  the  case  upon  the 
terms  of  the  arbitration  award  would 
be  viproprlate,  may  proceed  to  settle 
the  case  accordingly. 

(4)  Cases  other  than  those  described 
In  paragraph  (2)  that  are  not  within 
the  delegated  settlement  authority  of 
the  UwEk  Attorney  for  the  district  ordi¬ 
narily  are  not  vproprlate  for  an  arbi¬ 
tration  procM  because  the  Depart¬ 
ment  generally  will  not  be  able  to  act 
favorably  or  negatively  In  a  short 
period  of  time  upon  a  settlement  of 
the  case  In  accordance  with  the  arbi¬ 
tration  award.  Therefore,  this  will 
result  In  a  demand  for  trial  de  novo  in 
a  substantial  proportion  of  such  cases 
to  preserve  the  interests  of  the  United 
States. 

(5)  The  Department  recommends 
that  any  district  court's  arbitration 
rule  include  a  provision  exempting  any  * 
case  from  arbitration,  sua  sponte  or  on 
motion  of  a  party,  in  which  the  objec¬ 
tives  of  arbitration  would  not  appear 
to  be  realized,  because  the  case  in¬ 
volves  complex  or  novel  legal  issues,  or 
because  le^  issues  predominate  over 
factual  issues,  or  for  other  good  cause. 

(c)  Objection  to  the  imposition  of 
penalties  or  sanctions  against  the 
United  States  for  demanding  trial  de 
notxx.  (1)  Under  the  principle  of  sover¬ 
eign  immunity,  the  United  States 
cannot  be  held  liable  for  costs  or  sanc¬ 
tions  In  litigation' in  the  absence  of  a 
statutory  provision  waiving  its  immu¬ 
nity.  In  view  of  the  statutory  limita¬ 
tions  on  the  costs  payable  by  the 
United  States  (28  UB.C.  2412(a). 
2412(b),  and  1920),  the  Department 
does  not  consent  to  provisions  in  any 
district's  arbitration  program  provid¬ 
ing  for  the  United  States  or  the  De¬ 
partment.  agency,  or  official  named  as 
a  party  to  the  action  to  pay  any  sanc- 
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tion  for  demanding  a  trial  de  novo— 
either  as  a  deposit  in  advance  or  as  a 
penalty  imposed  after  the  fact— which 
is  based  on  the  arbitrators'  fees,  the 
opposing  party's  attorneys'  fees,  or 
any  other  costs  not  authorized  by  stat¬ 
ute  to  be  awarded  against  the  United 
States.  This  objection  applies  whether 
the  penalty  or  sanction  is  required  to 
be  p^d  to  the  opposing  party,  to  the 
clerk  of  the  court,  or  to  the  Treasury 
of  the  United  States. 

(2)  In  any  case  involving  the  United 
States  that  is  designated  for  arbitra¬ 
tion  under  a  program  pursuant  to 
which  such  a  penalty  or  sanction 
might  be  imposed  against  the  United 
States,  its  officers  or  agents,  the  attor¬ 
ney  for  the  government  Is  instructed 
to  take  iM^proprlate  steps,  by  motion, 
notice  of  objection,  or  otherwise,  to 
iM^prise  the  court  of  the  objection  of 
the  United  States  to  the  imposition  of 
such  a  penalty  or  sanction. 

(3)  Should  such  a  penalty  or  sanc¬ 
tion  actually  be  required  of  or  imposed 
on  the  United  States,  its  officers  or 
agents,  the  attorney  for  the  govern¬ 
ment  is  instructed  to: 

(i)  Advise  the  appropriate  Assistant 
Attorney  General  of  this  development 
promptly  in  writing: 

(ii)  Seek  appropriate  relief  from  the 
district  court;  and 

(ill)  If  necessary,  seek  authority  for 
filing  an  appeal  or  petition  for  manda¬ 
mus. 

The  Solicitor  General,  the  Assistant 
Attorneys  General,  and  the  U.S.  Attor¬ 
neys  Sire  instructed  to  take  all  appro¬ 
priate  steps  to  resist  the  imposition  of 
such  penalties  or  sanctions  against  the 
United  States. 

(d)  AdditUmal- restrictions.  (1)  The 
Assistant  Attorneys  General,  the  UJS. 
Attorneys,  and  their  delegates,  have 
no  authority  to  settle  or  compromise 
the  interests  of  the  United  States  in  a 
case  pursuant  to  an  arbitration  proc¬ 
ess  in  any  respect  that  is  inconsistent 
with  the  limitations  upon  the  delega¬ 
tion  of  settlement  authority  imder  the 
Department’s  regulations  and  the  di¬ 
rectly  of  the  litigation  divisions.  See 
28  CJFR  Part  0,  Subpart  Y  and  Appen¬ 
dix  to  Subpart  T.  The  attorney  for  the 
government  shall  demand  trial  de 
novo  in  any  case  in  which: 
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(i)  Settlement  of  the  cmo  on  the 
basU  of  the  amount  awarded  would 
not  be  In  the  beat  Intereata  of  the 
TJnltod  States; 

(>1)  Approval  of  a  propoaed  aettle- 
ment  under  the  Department'a  regula* 
tlona  in  accordance  with  the  arbitra* 
tlon  award  cannot  be  obtained  within 
the  period  allowed  by  the  local  rule 
fo)'  rejection  of  the  avuwd;  or 

(ili)  'rhe  client  agency  oppoaea  aettle- 
iiii^nt  of  the  caae  upon  the  terma  of 
the  aettlement  awa^  unleaa  the  ap> 
proprlate  official  of  the  Department 
approves  a  aettlement  of  the  case  in 
scccrdance  with  the  delegation  of  set¬ 
tlement  authority  under  the  Depart- 
ment’a  regulations. 

(2>  Cases  sounding  in  tort  and  aris¬ 
ing  imder  the  Constitution  of  the 
United  States  or  under  a  common  law 
theory  filed  against  an  employee  of 
the  United  States  in  his  personal  ca¬ 
pacity  for  actions  within  the  scope  of 
his  employment  which  are  alleged  to 
have  caused  Injury  or  loss  of  property 
or  rorsanal  injury  or  death  are  not  ap¬ 
propriate  for  arbitration. 

(3)  Cases  for  injunctive  or  declarato¬ 
ry  relief  are  not  appropriate  for  arbi¬ 
tration. 

(4)  The  Department  reserves  the 
right  to  seek  any  appropriate  relief  to 
^^bhlch  its  client  is  entitled.  Including 
injunctive  relief  or  a  ruling  on  motions 
for  .(ijcigDient  on  the  pleadings,  for 
summary  Judgiaent.  or  for  qualified 
Immunity,  or  on  Issues  of  discovery, 
before  proceeding  with  the  arbitration 
pr'Kess. 

(5)  In  view  of  the  provisions  of  the 
Federal  Rules  of  Evidence  with  re¬ 
spect  to  settlement  negotiations,  the 
Department  objects  to^the  Introduc¬ 
tion  of  the  arbitration  process  or  the 
arbitration  award  in  evidence  in  any 
proceeding  In  which  the  award  has 
bei;a  rejected  and  the  case  Is  tried  de 
novo.  • 

(6)  The  Department’s  consent  for 
participation  in  an  arbitration  pro¬ 
gram  Is  not  a  waiver  of  sovereign  im¬ 
munity  or  other  defenses  of  the 
United  States  except  as  expressly 
stated;  nor  Is  It  Intended  to  affect  Jur- 
sidlctional  limitations  (e.p.,  the  Tucker 
Act). 

(e)  Notification  of  new  or  revised  ar¬ 
bitration  rules.  The  U.S.  Attorney  In  a 
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district  which  is  considering  the  adop¬ 
tion  of  or  has  adopted  a  program  of 
court-annexed  arbitration  Including 
cases  Involving  the  United  States 
shall: 

(1)  Advise  the  district  court  of  the 
provisions  of  this  section  and  the  limi¬ 
tations  on  the  delegation  of  settlement 
authority  to  the  United  States  Attor¬ 
ney  pursuant  to  the  Department’s  reg¬ 
ulations  and  the  directives  of  the  liti¬ 
gation  divisions;  and 

(3)  Forward  to  the  Executive  Office 
for  United  States  Attorneys  a  notice 
that  such  a  program  b  \muer  consider¬ 
ation  or  has  been  adopted,  or  Is  being 
revised,  together  with  a  copy  of  the 
rules  or  proposed  rules.  If  available, 
and  a  recommendation  as  to  whether 
United  States  participation  in  the  pro¬ 
gram  as  propoMd,  adopted,  or  revl^ 
would  be  advisable.  In  whole  or  In 
part. 

[Order  No.  1109-S8,  SO  FR  40534.  Oct.  4, 
108S1 

§  50.21  Proeediuee  govemlng  the  deetnie- 
UoR  of  contraband  drug  evidence  In 
the  cuftody  of  Federal  law  enforce¬ 
ment  authorities. 

(a)  OeneroL  The  procedures  set 
forth  below  are  Intended  as  a  state¬ 
ment  of  policy  of  the  Department  of 
Justice  and  will  be  applied  by  the  De¬ 
partment  In  exerclsl^  Its  responsibil¬ 
ities  under  Federal  law  relating  to  the 
destruction  of  seized  contraband 
drugs. 

<b)  Purpose.  This  policy  implements 
the  authority  of  the  Attorney  General 
under  Title  I,  section  1006(cK3)  of  the 
Anti-Drug  Abuse  Act  of  1986,  Pub.  L. 
99-670  which  is  codified  at  21  U.S.C. 
881(f)<2),  to  direct  the  destruction,  as 
necessary,  of  Schedule  I  and  II  contra¬ 
band  substances. 

(c)  Policy.  This  regulation  Is  Intend¬ 
ed  to  prevent  the  warehousing  of  large 
quantities  of  seized  contraband  drugs 
which  are  unnecessary  for  due  process 
In  criminal  cases.  Such  stockpiling  of 
contraband  drugi  presents  inordinate 
security  and  storage  problems  which 
create  additional  economic  burdens  on 
limited  law  enforcement  resources  of 
the  United  States. 


544 


243 


jUI  I  9  1986 


COMMERCIAL  LITIGATION  BRANCH  POLICY  CONCERNING 
_ THE  USE  OF  MINI»TRIALS _ 

I  . 

STATEMENT  OF  POLICY 


It  is  the  policy  of  the  Commercial  Litigation  Branch  of  the 
Department  of  Justice  to  consider  carefully  and,  where  appro¬ 
priate,  implement  methods  for  resolving  disputes  that  are 
alternatives  to  judicial  proceedings.  In  furtherance  of  that 
policy,  the  Branch  will  participate  in  mini-trials  as  a  form  of 
alternate  dispute  resolution.  Branch  attorneys  are  encouraged 
to  assess  cases  assigned  to  them  for  the  potential  for  resolu¬ 
tion  by  mini-trial  and  are  requested  to  forward  requests  for 
mini-trials  from  opposing  counsel  to  obtain  a  decision  by  an 
appropriate  Department  of  Justice  official.  Branch  attorneys 
should  make  it  clear  to  opposing  counsel,  however,  that  the 
Branch  will  not  participate  in  a  mini-trial  unless  appropriate 
Departmental  officials,  in  the  exercise  of  their  discretion, 
determine  that  participation  is  appropriate  and  in  the  best 
interests  of  the  Government. 


II. 

GENERAL 

1.-  Definition.  A  mini-trial  is  a  voluntary,  expedited, 
nonjudicial  procedure  through  which  management  officials  for 
each  party  meet  to  resolve  disputes. 

Purpose*  A  mini-trial  is  intended  to  reduce  the  cost, 
disruption  and  delay  associated  with  litigation. 

3.  Description.  A  mini-trial  is  not  actually  a  trial; 
rather,  it  is  a  process  designed  to  facilitate  settlement  by 
educating  the  parties'  principals  regarding  the  strengths  and 
weaknesses  of  the  positions  of  both  parties.  The  process 
combines  the  salutary  aspects  of  negotiation  and  litigation, 
using  flexible  procedures  designed  to  meet  the  needs  of  each 
individual  case. 

4.  Attributes.  The  following  are  characteristic  of  all 
mini-trials  in  which  the  Department  will  participate: 

a.  Involvement  of  Principals:  Management  officials  with 

settlement  authority  (or  with  the  authority  to  make  a  final 
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recotninendat  ion  as  to  setti  on-.et'.t )  tor  both  partioo 
participate  directly. 

b.  Expedited  Time  Period:  The  time  period  allowed  for 
a  mini-trial  is  brief  and  deadlines  are  expedited. 

c.  Non-binding  Discussions  By  Principals:  At  the  close 
of  the  presentation,  the  principals  meet  by  themselves  to 
attempt  to  resolve  the  dispute.  These  discussions  are  not 
binding  and  may  not  be  used  by  either  party  in  any  sub¬ 
sequent  proceedings. 

d.  Informality:  All  proceedings  are  informal. 

In  addition,  where  appropriate,  the  parties  may  select  a 
neutral  advisor  to  provide  advice  to  the  management  officials 
involved  in  the  mini-trial. 


Ill . 

CRITERIA  FOR  SELECTING  CASES 

Cases  likely  to  be  governed  by  clear  legal  precedent  are  not 
good  candidates  for  resolution  by  mini-trial.  Cases  which 
involve  factual  disputes,  which  do  not  depend  upon  the 
credibility  of  the  witnesses,  are  preferred.  Cases  which  are 
expected  to  establish  important  legal  precedent  and  those  which 
are  clearly  without  merit  do  not  lend  themselves  to  resolution 
by  mini-trial. 


IV. 


INITIATION  OF  PROCESS 

The  suggestion  that  a  mini-trial  be  conducted  may  emanate  ' 
from  either  party.  If  the  non-governmental  party  requests  a 
mini-trial,  the  Department's  trial  attorney  is  requested  to 
submit  that  request,  along  with  his  or  her  recommendations  and 
those  of  the  interested  agency,  to  his  or  her  supervisor.  If 
the  Department's  attorney,  in  the  absence  of  a  request  by  the 
non-governmental  party,  concludes  that  a  mini-trial  would  be 
advantageous,  he  or  she  shall  obtain  the  recommendations  of  the 
interested  agency,  obtain  approval  from  appropriate  supervisors 
and  then  propose  this  procedure  to  the  opposing  party.  The 
opposing  party  will  be  supplied  with  a  copy  of  this  memorandum 
and  will  be  advised  that  a  written  agreement  between  the  parties 
is  a  prerequisite  to  initiating  the  procedure.  The  decision  to 
participate  in  a  mini-trial  requires  the  approval  of  the  Deputy 
Assistant  Attorney  General  in  charge  of  the  Branch  and  is  solely 
within  the  discretion  of  the  Department. 
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^RTI^IPAriTS 

The  Government's  principal  participant  will  be  the  Depart¬ 
ment  of  Justice  official  with  settlement  authority  or,  where 
that  is  not  feasible,  the  official  with  the  authority* finally  to 
recommend  acceptance  of  a  settlement.  Usually,  the  official 
officials  within  the  interested  agency  or  agencies  with 
authority  to  make  recommendations  which  are  binding  upon  the 
agency  or  agencies  will  participate  as  a  secondary  principal  for 
the  Government. 

The  non-governmental  party's  principal  participant  must  be  a 
senior  level  management  official  who  possesses  authority  to 
settle  the  dispute  in  the  absence  of  litigation.  Where 
possible,  the  official  should  be  an  individual  who  has  not  — ■ 
participated  in  preparing  the  case  for  litigation. 

Each  party  will  designate  one  representative  who  will  be 
responsible  for  conducting  the  mini-trial  and  ensuring  that 
procedures  are  followed.  The  Department's  attorney  of  record 
will  be  the  Government's  representative. 

Where  appropriate,  the  parties  may  agree  upon  a  neutral 
advisor  to  advise  the  management  officials  who  participate  in 
the  mini-trial.  The  neutral  advisor  should  be  a  person  with 
either  legal  or  substantive  knowledge  in  a  relevant  field.  The 
neutral  advisor  should  have  no  prior  involvement  in  the  dispute 
or  the  litigation  and  must  possess  no  interest  in  the  result  of 
the  mini-trial.  The  neutral  advisor  and  the  parties  must  agree 
in  advance  that  the  neutral  advisor  will  have  no  further 
involvement  in  the  litigation  should  the  mini-trial  fall  to 
result  in. a  settlement. 


VI. 

THE  MINI -TRIAL  AGREEMENT 


The  mini-trial  agreement  is  a  written  document,  signed  by 
the  principals  and  the  representatives,  in  which  the  parties 
agree  to  the  procedures  to  be  used.  While  each  mini- trial 
agreement  should  be  structured  so  as  to  meet  the  needs  of  each 
individual  case,  every  agreement  must  contain  specific  expedited 
time  limitations  for  each  aspect  of  the  procedure, a  statement 
regarding  the  non-binding  nature  of  the  procedure,  and  an 
agreement  that  the  parties  will  seek  a  suspension  of  proceedings 
in  the  pending  litigation  while  the  mini-trial  process  is  con¬ 
tinuing.  The  mini-trial  agreement  will  be  negotiated  by  the 
representatives,  with  the  approval  of  the  principals.  A  sample 
mini- trial  agreement  is  Appendix  A  to  this  memorandum. 
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:  I . 

PRpCEDVPES 

While  the-  procedures  to  be  used  are  subject  to  negotiation 
and  should  be  designed  to  meet  the  needs  of  each  individual 
case,  the  following  procedures  are  generally  considered  to  be 
appropriate : 


a.  Time  Limits:  Time  limitations  are  to  be  explicit, 
brief  and  strictly  observed. 

b.  Discovery:  Discovery  procedures  should  be  expedited 
and  should  be  the  subject  of  a  specific  provision  contained 
in  the  mini-trial  agreement.  The  parties  should  consider 
including  in  the  agreement  a  limitation  upon  the  scope  of 
discovery  as  well  as  the  number  and  length  of  depositions 
and  interrogatories.  Discovery  conducted  prior  to  the 
initiation  of  mini-trial  procedures  shall  not  be  jduplicated 
during  the  mini- trial  process.  A  nongovernmental  party  may 
not  conduct  discovery  under  the  mini-trial  agreement  if  it 
has  pending  a  request  or  requests  for  disclosure  of  informa¬ 
tion  under  the  Freedom  of  Information  Act.  The  mini-trial 
agreement  should  normally  provide  that  discovery  shall  be 
completed  at  least  two  weeks  prior  to  the  mini- trial. 

c.  Written  Submittals:  The  parties  should  normally 
provide  for  an  exchange  of  written  submittals  prior  to  the 
mini-trial.  The  mini-trial  agreement  should  set  forth  the 
timing,  format  and  length  of  the  submittals.  The  written 
submittal  of  the  nongovernmental  party  must  include  an 
analysis  of  its  quantum  claim  which  includes  information 
regarding  the  source  of  the  figures.  At  the  time  the 
vfritten  submittals  are  exchanged,  the  parties  should  also 
exchange  exhibit  lists  and,  if  applicable,  witness  lists. 

d.  Location  of  the  Mini-Trial:  The  location  of  the 
mini-trial  shall  be  specified  in  the  mini-trial  agreement. 
Government  facilities  may  be  used;  the  Government  will  not 
agree  to  pay  any  part  of  a  fee  charged  for  the  use  of 
nongovernmental  facilities. 

e.  Manner  of  Presentation  at  the  Mini -Trial:  The 
allocation  of  the  time  agreed  upon  for  presentation  of  the 
case  to  the  principals  shall  be  set  forth  in  the  mini-trial 
agreement.  The  presentation  should  exceed  one  day  only  in 
exceptional  circumstances.  The  time  allotted  to  each 
representative  may  be  used  as  that  representative  desires, 
including  examination  of  or  presentations  by  witnesses, 
demonstrative  evidence  and  oral  argument.  Recording  or 
verbatim  transcription  of  the  testimony  shall  not  be 
allowed.  The  raini-trial  agreement  may  provide  for  an 
opportunity  for  the  principals  to  examine  any  witnesses. 
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£.  ^Jeutral  Advir.or:  The  parties  may  ayree  that  a 
neutral  advisor  shall  be  present  during  the  mini-trial  in 
order  to  provide  an  opinion,  upon  request,  to  the  principals 
on  any  issue  upon  which  the  parties  agree  in  advance.  The 
neutral  advisor  should  be  selected  by  agreement  of  the 
parties.  The  advisor  should  be  a  person  with  legal  and/or 
relevant  substantive  knowledge  and  should  be  a  person  who 
has  had  no  prior  involvement  in  the  dispute  or  the 
litigation.  The  parties  shall  agree  in  advance  upon  the 
amount  of  compensation  to  be  paid  to  the  neutral  advisor  and 
the  manner  in  which  this  compensation  shall  be  paid.  The 
neutral  advisor  shall  agree  in  advance  that  he  or  she  will 
have  no  further  involvement  in  the  case  should  the  mini¬ 
trial  fail  to  dispose  of  the  litigation. 

g.  Settlement  Discussions:  The  principals  shall  meet 
immediately  following  presentation  of  the  mini-trial  to 
discuss  the  possibility  of  settling  the  claim.  This  meeting 
shall  be  private,  although  the  mini-trial  agreement  may 
provide  that  each  principal  may  designate  an  individual  to 
act  as  his  or  her  technical  advisor.  This  individual  may 
not  be  the  party's  representative.  A  principal  may  consult 
with  his  or  her  attorneys,  although  they  may  not  take  part 
in  the  discussions  regarding  settlement. 

h.  Confidentiality:  The  discussion  which  takes  place 
between  the  principals  shall  not  be  used  for  any  purpose  in 
any  subsequent  litigation. 

i.  Termination;  Any  party  may  terminate  mini-trial 
proceedings  at  any  time. 
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AJ^PEKDIX  A 


MINI -TRIAL  AGREEMENT 
BETWEEN  THE 
UNITED  STATES 
AND 


This  mini-trial  agreement  dated  this  _  day  of  _ 

19 _ ,  is  executed  by  f name  1 _ ,  [title]  on 

behalf  of  the  United  States  and  by  _ {  name  ] _ ,  on 

behalf  of  _ [name  of  plaintiff] _ ^  hereinafter  referred  to 

as  plaintiff. 

WHEREAS:  On  the  _  day  of  _ ,  19 _ ,  plaintiff  and 

the  United  States  entered  into  Contract  No.  _ _ 

_ _for  the  _ 


WHEREAS,  under  the  Contract  Disputes  Act  of  1978,  plaintiff  on 
_ ,  19 _ ,  filed  a  suit  in  the  United  States 


Claims  Court  alleging  ^ 
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WHEREAS,  the  United  States  and  plaintiff  have  agreed  to  submit 
f name  of  case}  No,  (docket  no, 1  to  a  "Mini-Trial”; 

NOW  THEREFORE,  subject ^to  the  terms  and  conditions  of  this  "Mini- 
Trial”  agreement,  the  parties  mutually  agree  as  follows: 

1.  The  United  States  and  plaintiff  will  voluntarily  engage  in  a 
non-binding  mini-trial  on  the'^ssue  of  _ 


The  mini-trial  will  be  held  on  _ ,  19 _ ,  at 

ftime  of  day]  at  _ f  location) _ . 

2.  The  purpose  of  this  mini-trial  is  to  inform  the  principal 
participants  of  the  position  of  each  party  on  the  claim  and  the 
underlying  bases  of  the  parties'  positions.  It  is  agreed  that 
each  party  will  have  the  opportunity  and  responsibility  to 
present  its  "best  case”  on  entitlement  and  quantum. 

3.  The  principal  participants  for  the  purpose  of  this  mini- 

trial  will  be _ for  the  United 

States  and  _ _ _  for  plaintiff.  The 

principal  participants  have  the  authority  to  settle  the  dispute 
or  to  make  a  final  recommendation  concerning  settlement.  Each 
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party  will  present  its  position  to  tl^e  principal  participants 

through  that  party's  designated  representative.  _ , 

for  the  United  States,  and _ ,  for  plaintiff. 

4.  The  parties  have  agreed  that _ shall 

serve  as  a  neutral  advisor  to  the  principals.  The  neutral 
advisor  shall  be  compensated  as  set  forth  in  a  separate 
agreement  with  the  advisor.  The  advisor  has  warranted  that  he 
or  she  has  had  no  prior  involvement  with  this  dispute  or 
litigation  and  has  agreed  that  he  or  she  will  not  participate  in 
the  litigation  should  the  mini- trial  fail  to  resolve  the  dispute. 

The  neutral  advisor  shall  participate  in  the  mini-trial 
proceedings  and  shall  render  an  opinion,  upon  request,  on  the 
following  issues;  _ _ _ 


^ _ _ _ .  NOTE;  This 

clause  is  to  be  used  only  if  the  parties  have  agreed  that  the 
participation  of  a  neutral  advisor  would  be  useful. 

5.  All  discovery  will  be  completed  in  the  twenty  working  days 
following  the  execution  of  this  agreement.  Neither  party  shall 
propound  more  than  25  interrogatories  or  requests  for  admis¬ 
sions,  including  subparts;  nor  shall  either  party  take  more  than 
five  depositions  and  no  deposition  shall  last  more  than  three 
hours.  Discovery  taken  during  the  period  prior  to  the  mini¬ 
trial  shall  be  admissible  for  all  purposes  in  this  litigation. 
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including  any  subsequent  hearing  before  any  board  or  compe^nt 
authority  in  the  event  this  mini-trial  does  not  result  in  a 
resolution  of  this  appeal.  It  is  agreed  that  the  pursuit  of 
discovery  during  the  period  prior  to  the  mini-trial  shall  not 
restrict  either  party's  ability  to  take  additional  discovery  at 
a  later  date.  In  particular,  it  is  understood  and  agreed  that 
partial  depositions  may  be  necessary  to  prepare  for  the  mini¬ 
trial.  If  this  matter  is  not  resolved  informally  as  a  result  of 
this  procedure,  more  complete  depositions  of  the  same  indivi¬ 
duals  may  be  necessary.  In  that  event,  the  partial  depositions 
taken  during  this  interim  period  shall  in  no  way  foreclose 
additional  depositions  of  the  same  individual  into  the  same  or 
additional  subject  matter  for  a  later  hearing. 

6.  No  later  than  _  weeks  prior  to  commencement  of  the  mini¬ 

trial,  the  plaintiff  shall  submit  to  the  United  States  a  q[uantua 
analysis  which  identifies  the  costs  associated  with  the  issues 
that  will  arise  during  the  mini-trial  and  which  identifies  the 
source  of  all  data. 

7.  The  presentations  at  the  mini-trial  will  be  informal.  The 
rules  of  evidence  will  not  apply,  and  witnesses  may  provide 
testimony  in  narrative  form.  The  principal  participants  may  ask 
any  questions  of  the  witnesses.  However,  any  questioning  by  the 
principals,  other  than  that  occurring  during  the  period  set 
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aside  for  questions,  sha-ll  be  charged  to  the  time  period  allowed 
for  that  party's  presentation  of  its  case  as  delineated  in 
paragraph  9. 

8.  At  the  mini- trial  proceeding,  the  representatives  have  the 
discretion  to  structure  their  presentations  as  desired.  The 
presentation  may  include  the  testimony  of  expert  witnesses,  the 
use  of  audio  visual  aids,  demonstrative  evidence,  depositions, 
and  oral  argument.  The  parties  agree  that  stipulations  will  be 
utilized  to  the  maximum  extent  possible.  Any  complete  or 
partial  depositions  taken  in  connection  with  the  litigation  in 
general,  or  in  contemplation  of  the  mini- trial  proceedings,  may 
be  introduced  at  the  mini-trial  as  information  to  assist  the 
principal  participants  to  understand  the  various  aspects  of  the 
parties'  respective  positions.  The  parties  may  use  any  type  of 
written  material  which  will  further  the  progress  of  the  mini- 

trial.  The  parties  may,  if  desired,  no  later  than  _  weeks 

prior  to  commencement  of  the  mini -trial,  submit  to  the 
representatives  for. the  opposing  side  a  position  paper  of  no 
more  than  25-8  1/2"  X  11"  double  spaced  pages.  No  later 

than  _  week(a)  prior  to  commencement  of  the  proceedings,  the 

parties  will  exchange  copies  of  all  documentary  evidence 
proposed  for  use  at  the  mini-trial  and  a  list  of  all  witnesses. 
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9.  The  mini-trial  proceedings  shall  take  one  day.  The  morn¬ 
ing's  proceedings  shall  begin  at  _  a.ra.  and  shall  continue 

until  _  a.m.  The  afternoon's  proceedings  shall  begin  at  _ 

p.ra.  and  continue  until  _  p.m.  (A  sample  schedule  follows.) 


SCHEDULE 

9:00  a.m.  -  10:00  a.m.  Plaintiff's  position  and  case 

presentation. 

10:00  a.m.  -  11:00  a.m.  United  States'  cross-examination. 

11:00  a.m.  -  11:30  a.m.  PlaintiffJf  rebuttal. 

11:30  a.m.  -  12:00  noon  Open  question  and  answer  period. 

12:00  noon  -  1:00  p.m.  Lunch 

1:00  p.m.  -  2:00  p.m.  United  States'  position  and  case 

presentation. 

2:00  p.m.  -  3:00  p.m.  Plaintiff's  cross-examination. 

3:00  p.m.  -  3:30  p.m.  United  States'  rebuttal. 

3:30  p.m.  -  4:00  p.m.  Open  question  and  answer  period. 

4:00  p.m.  -  4:30  p.m.  Pl^aintiff's  closing  argument. 

4:30  p.m.  -  5:00  p.m.  United  States'  closing  argument. 


10.  Within  _ _  day(s)  following  the  termination  of  the  mini- 

trial  proceedings,  the  principal  participants  should  meet,  or 
confer,  as  often  as  they  shall  mutually  agree  might  be  pro¬ 
ductive  for  resolution  of  the  dispute.  If  the  parties  are 
unable  to  resolve  the  dispute  within  _  days  following 
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completion  of  the  mini-trial,  the  mini-trial  process  shall  be 
deemed  terminated  and' the  litigation  will  continue. 

11.  No  transcript  or  recording  shall  be  made  of  the  mini-trial 
proceedings.  Except  for  discovery  undertaken  in  connection  with 
this  mini-trial,  all  written  material  prepared  specifically  for 
utilization  at  the  raini-trial,  all  oral  presentations  made,  and 
all  discussions  between  or  among  the  parties  and/or  the  advisor 
at  the  mini-trial  are  confidential  to  all  persons,  and  are 
inadmissible  as  evidence,  whether  or  not  for  purposes  of  impeach¬ 
ment,  in  any  pending  or  future  court  or  board  action  which 
directly  or  indirectly  involves  the  parties  and  the  matter  in 
dispute.  However,  if  settlement  is  reached  as  a  result  of  the 
mini-trial,  any  and  all  information  prepared  for,  and  presented 
at  the  proceedings  may  be  used  to  justify  and  document  the  sub¬ 
sequent  settlement.  Furthermore,  evidence  that  is  otherwise 
adadssible  shall  not  be  rendered  inadmissible  as  a  result  of  its 
use  at  the  mini-trial. 

12.  Each  party  has  the  right  to  terminate  the  mini- trial  at  any 
time  for  any  reason  whatsoever. . 

13.  Upon  execution  of  this  mini-trial  agreement,  if  mutually 
deemed  advisable  by  the  parties,  the  United  States  and  the 
plaintiff  shall  file  a  joint  motion  to  suspend  proceedings  in 
the  Claims  Court  in  this  case.  The  motion  shall  advise  the 
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court  that  the  suspension  is  for  the  purpose  of  conducting  a 
mini-trial.  The  court  will  be  advised  as  to  the  time  schedule 
established  for  completing  the  mini-trial  proceedings. 

DATED  _ 

BY:  _ 

Principal  participant  for 
the  United  States 

Attorney  for  the  United  States  Attorney  for 


DATED 

BY:  _ 

Principal  participant  for 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WA8HMOTOK  O.C.  20460 


MOV  .7  f9<>o 


Of  FICC  OF  CONQRCSSKDNAL 
AND  LEOiSLATIVC  AFFAIRS 


Honorable  Carl  Levin 
ChairMan 

Subconittee  on  Oversight  of 
Government  Affairs 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  D.  C.  20510-6250 

Dear  Mr.  Chairman; 


Thank  you  for  the  opportunity  to  clarify  some  of  the  issues 
discussed  at  the  September  19,  1989  hearing  on  S.  971,  the 
Administrative  Dispute  Resolution  Act  of  1989.  I  have  enclosed  our 
responses  to  your  questions  and  those  of  Senator  Liebeman  which 
were  addressed  in  your  October  3,  1989  letter. 

The  Office  of  Management  and  Budget  has  advised  that  there  are 
no  objections  to  the  presentation  of  these  views  from  the 
standpoint  of  the  President's  program. 


We  appreciate  the  opportunity  to  provide  you  with  this 
information.  If  we  can  provide  you  with  additional  information, 
please  do  not  hesitate  to  contact  us. 


Sincerely, 


■r?^ — 


Charles  M.  Hassett 

Acting  Director 

Legislative  Analysis  Division 


Enclosure 
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n.8.  ENVIROMMEMTAL  PROTECTION  AGENCY *8 
ANSWERS  TO  SENATOR  LEVIN'S 
QUESTIONS  FROM  SEPTEMBER  19,  1989  HEARING 

-Q.l*  Vbat  are  the  percentage  of  cases  vhich  are  eubnitted  to  ADR 
tecfaniques  and,  in  particular,  the  percentage  of  these  cases  which 
are  enforcenent  cases? 

(A)  The  percentage  figure  for  cases  submitted  to  ADR  at  EPA  is  so 
small  as  to  be  negligible.  This  is  to  be  expected,  however,  with 
fledgling  programs  such  as  ADR,  Approximately,  fifteen  cases  have 
been  nominated  by  our  Regions  for  use  of  ADR,  including  a  few  which 
were  defensive  actions.  Of  these  nominations,  three  enforcement 
cases  were  mediated  to  settlement,  and  three  are  now  in  ^he  process 
of  being  mediated.  In  the  one  case  where  the  Agency  attempted  to 
use  a  minitrial,  the  case  was  not  resolved.  Curiously,  almost 
every  other  nominated  case  was  settled  by  traditional  negotiation 
prior  to  even  suggesting  ADR  to  the  other  parties  to  the  dispute. 

Additionally,  there  are  provisions  for  ADR  use  in 
approximately  half  a  dozen  of  the  Agency *s  consent  orders  and 
agreements  which  prescribe  ADR  for  certain  future  disputes  between 
the  parties, 

Q.2*  Please  provide  data  on  the  savings  in  time  and  cost 
experienced  as  a  result  of  EPA's  use  of  ADR  methods. 

(A)  Of  the  seven  negotiated  rulemakings  undertaken  by  EPA,  five 
resulted  in  a  final  rule.  We  estimate  that  the  average  duration 
of  the  rule  promulgation  period  decreased  from  42  months  for  a 
traditional  major  rulemaking,  to  26  months  for  a  negotiated 
rulemaking.  It  is  important  to  note,  however,  that  this  estimate 
is  based  on  very  little  empirical  evidence.  Nonetheless,  the 
results  are  promising. 

There  is  r\r^  numerical  data  on  the  savings  in  time  and  cost 
experienced  as  ?.  result  of  EPA*s  use  of  ADR  in  enforcement 
litigation.  All  those  who  have  been  involved  in  an  ADR  process  at 
the  Agency,  however,  have  stated  that  the  process  saved  them  a 
great  deal  of  time  and  effort. 

Q.3.  Please  provide  information  about  EPA's  employee  training 
program  on  how  and  when  to  use  ADR  methods. 

(A)  Information  about  how  and  when  to  use  ADR  methods  can  bo  found 
in  the  "Final  Guidance  on  Use  of  Alternative  Dispute  Resolution 
Techniques  in  Enforcement  Actions,"  dated  August  14,  1987,  a  copy 
of  which  is  attached. 

The  ADR  training  program  for  EPA  enforcement  employees 
involves  two  efforts  which  center  on  the  Agency's  Negotiation 
Skills  Training  Course.  This  course  is  held  in  every  EPA  regional 
office  and  at  headquarters  every  year,  and  instructs  EPA 
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enforcement  personnel,  both  attorneys  and  technical  staff,  how  to 
negotiate  enforcement  disputes.  As  part  of  this  course,  the 
instructors  briefly  cover  the  basics  of  ADR,  and  EPA's  policy  to 
use  it  in  appropriate  cases.  Additionally,  in  conjunction  with 
the  course,  one  of  the  instructors  usually  convenes  a  meeting  of 
regional  enforcement  personnel,  under  the  auspices  of  the  Regional 
Counsel's  Office,  to  discuss  specific  applications  of  ADR  to  the 
Region's  enforcement  docket. 

0*4*  Zn  Mr*  Reich's  prepared  testimony,  he  indicated  strong  support 
for  the  confidentiality  provisions  contained  in  8.  971.  Does 
8.  971  also  provide  adequate  protection  of  the  public's  right  to 
know  the  outcome  of  proceedings  which  are  of  concern  to  the 
affected  community? 

(A)  S.  971  has  no  effect  on  the  public's  right  to  know  the  outcome 
of  proceedings  which  are  of  concern  to  the  affected  community.  It 
is  important  to  remember  that  ADR  techniques  are  only  processes, 
the  means  by  which  parties  reach  an  outcome.  EPA  continues  to 
support  the  public's  right  to  know  relevant  outcomes  of  disputes, 
whether  in  the  ADR  context  or  otherwise. 

Q.5*  At  the  hearing,  there  was  discussion  of  EPA's  current  use  of 
arbitration  as  authorised  by  congress.  8.  971  would  expand  this 
authority.  Please  provide  the  Subcommittee  with  a  description  of 
each  legal  challenge,  if  any,  that 'has  been  made  to  EPA's  use  of 
arbitration  and  the  outcome  of  each  such  case,  is  there  a  need  to 
expand  tho  use  of  arbitration  within  the  Agency? 

(A)  While  there  were  some  comments  on  EPA's  Super fund  arbitration 
rules,  there  have  been  no  challenges  to  EPA's  use  of  arbitration. 
Because  these  rules  only  became  effective  on  August  28  of  this 
year,  we  have  had  no  case  experience  with  them  as  yet. 

Arbitration  has  been  approved  by  Congress  for  our  Superfund 
programs  for  cases  that  are  routine,  non-precedential ,  and  which 
usually  involve  small  amounts  of  money.  This  use  of  arbitration 
can  augment  the  work  being  done  by  our  Administrative  Law  Judges. 
Arbitration  should  Jje  thought  of  as  an  adjunct  to  existing 
litigation  tools  where  the  parties  prefer  a  rapid  decision  in  a 
small  case  which  offers  no  important  issues. 

Q.6.  Should  neutrals  use  in  a  matter  involving  the  federal 
government  be  government  employees?  To  what  extent  should  neutrals 
have  expertise  in  the  area  which  is  the  subject  of  the  dispute? 

(A)  There  are  cases  where  neutrals  used  in  a  matter  involving  the 
federal  government  could  be  federal  employees.  In  some  cases  a 
neutral  may  be  available  from  a  different  agency  than  the  one 
involved  in  the  dispute.  Certainly,  the  Federal  Mediation  and 
Conciliation  Service  and  the  Community  Relations  Service  at  the 


Department  of  Justice  could  provide  ADR  services  at  appropriate 
times. 

A  mediator  should  have  sufficient  general  knowledge  of  the 
subject  matter  of  the  dispute  to  understand  and  follr/7  the  issues, 
assist  the  parties  in  recognizing  and  establishing  priorities  and 
the  order  of  consideration  of  those  issues,  ensure  that  all 
possible  avenues  and  alternatives  to  settlement  are  explored,  and 
otherwise  serve  in  the  most  effective  manner.  In  other  forms  of 
ADR  recjuiring  either  a  decision  or  an  opinion  from  the  neutrail  such 
as  arbitration  or  factfinding,  it  is  mandatory  that  the  neutral 
selected  have  expertise  in  the  area  which  is  the  subject  of  the 
dispute. 
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U.8.  BHVXROHMENTAL  PROTECTION  AGENCY'S  ANSWERS  TO  SENATOR 
LZEBERNAN'S  QUESTIONS  PROM  SEPTEMBER  19,  1989  HEARING 


Q«l.  Do  you  support  ths  uss  of  alternative  dispute  resolution 
meohanisas  in  oases  involving  the  issuance  or  revocation  of 
a  permit? 

A.  ADR  aechanisns  can  be  very  useful  in  resolving  disputes^hich 
cannot  be  effectively  resolved  through  traditional  negotiation 
activities.  Disputes  may  arise  in  the  permit  issuance  process 
which  would  be  appropriate  for  use  of  ADR  mechanisms. 

Q.2.  Many  of  EPA's  oases  involve  threats  to  the  public  health  or 
the  environment.  In  some  oases,  the  nature  of  the  threat  may 
not  be  evident  until  the  middle  of  a  case.  How  would  epa  deal 
with  a  serious  threat  to  public  health  or  the  environment  that 
arises  in  a  case  where  the  Agency  has  committed  to  binding 
arbitration  or  some  other  ADR  procedure?  Can  ADR  procedures 
provide  for  the  emergency  type  of  relief  that  can  be  secured 
through  the  judicial  process? 

A.  EPA  is  sensitive  to  the  concern  raised  about  maintaining  the 
Agency's  ability  to  address  situations  which  involve  threats 
to  public  health  or  the  environment.  This  concern  is 
incorporated  into  the  procedure  followed  by  the  Agency  in 
selecting  appropriate  cases  for  the  use  of  ADR  procedures. 

If  the  use  of  an  ADR  mechanism  would  in  any  way  restrict  or 
diminish  EPA's  ability  to  address  a  situation  that  presents 
a  threat  to  public  health  or  the  environment,  ADR  will  not  be 
used.  In  addition,  the  use  of  an  ADR  mechanism-  does  not 
affect  EPA's  normal^  authorities  for  addressing  emergency 
relief  situations.  Should  an  emergency  arise  or  become 
apparent  during  the  use  of  an  ADR  process,  EPA  would  respond 
as  necessary  to  protect  human  health  and  the  environment. 

EPA  is  presently  using  binding  arbitration  only  in  disputes 
in  which  binding  arbitration  is  authorized  by  statute. 

'  Specifically,  is  includes  monetary  disputes  involving 
Superfund  reimbursement  claims  for  amounts  less  than  $500,000. 
Because  the  authorized-  arbitration  procedures  are  limited  to 
monetary  reimbursement  disputes,  the  use  of  arbitration  cannot 
limit  the  ability  of  EPA  to  address  threats  to  public  health 
or  the  environment. 
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Q.3.  I8  ADR  appropriate  for  cases  where  the  Agency  is  seeking 
compliance  with  a  regulation?  Studies  indicate  that 
arbitrators  or  mediators  tend  to  split  the  difference  between 
the  parties.  Is  this  approach  appropriate  in  cases  where  the 
Agency  is  seeking  injunctive  relief  to  comply  with  the  law? 

A.  Where  the  Agency  is  seeking  compliance  with  a  specific 
regulation,  it  is  inappropriate  for  EPA  to  use  ADR  to  make 
determinations  regarding  the  legal  liability  of  the  alleged 
violator  or  whether  it  needs  to  comply  with  the  regulation. 
However,  ADR  may  be  appropriate  to  assist  the  Agency  in 
reaching  determinations  relative  to  the  precise  form  or 
appropriate  timing  of  compliance. 

Mediators  do  not  make  decisions  or  offer  opinions  on  substance 
to  the  parties;  rather  they  assist  the  parties  in  reaching 
their  own  decisions. 

Q.4.  One  of  the  main  purposes  of  penalties  in  environmental  cases 
is  to  deter  other  potential  violators.  What  can  EPA  do  to 
ensure  that  ADR  procedures  achieve  this  deterrence  effect? 

A,  ADR  mechanisms  are  not  a  substitute  for  EPA*s  aggressive 
prosecution  of  statutory  violations.  Rather,  ADR  mechanisms 
are  a  tool  for  use  by  EPA  in  effectively  resolving  enforcement 
disputes.  The  use  of  an  ADR  mechanism  does  not  restrict  EPA's 
final  responsibility  to  assess  the  appropriateness  of  a 
settlement  of  an  action  for  statutory  violations. 

Q.5.  How  do  ADR  procedures  take  into  account  the  need  for  public 
involvement  in  many  of  BPA*s  progreuns?  For  exeunple,  if  ADR 
is  used  in  the  decisions  about  whether  to  grant  a  permit,  how 
would  the  public  become  involved  in  the  process?  If  the 
Agency  starts  using  ADR  on  a  wide-scale,  would  public  interest 
groups  or  other  members  of  the  public  have  the  necessary 
resources  to  participate  in  the  process? 

A.  The  use  of  ADR  mechanisms  will  not  affect  the  current 
participation  of  the  public  in  EPA  programs.  To  the  extent 
that  express  ovision  exists  by  statute  or  regulation  for 
public  participation  in  EPA  programs,  EPA  will  not  use  any 
ADR  mechanism  in  such  a  way  as  to  hinder  such  public 
participation.  In  fact,  the  use  of  an  ADR  professional  by 
EPA  may  in,  some  situations,  allow  broader  participation  of 
the  public  in  environmental  decisions.  In  a  recent  EPA  civil 
action  against  the  City  of  Sheridan,  Wyoming,  the  use  of  a 
mediator  to  assist  EPA  negotiations  allowed  the  public 
expanded  participation  which  produced  an  outcome  that  was  more 
environmentally  beneficial  than  would  have  been  possible 
through  traditional  enforcement  processes. 
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Q.6*  I8  M)R  ever  appropriate  to  use  in  the  decision  about  which 
remedy  should  be  selected  at  a  superfund  site? 

A,  The  use  of  an  ADR  nechanism  by  the  Agency  is  not  appropriate 
as  a  method  of  selecting  a  remedy  at  a  Superfund  site.  It 
may,  however,  in  regard  to  a  Superfund  site,  be  appropriate 
to  use  an  ADR  mechanism  to  facilitate  EPA*s  discussions  with 
the  local  community  regarding  a  selected  remedy. 

Q.7*  Would  use  of  ADR  in  general  at  superfund  sites  exclude  the 
public  participation  that  the  statute  envisions?  What, 
specifically,  would  be  the  effect  of  binding  arbitration  on 
this  participation? 

A.  The  use  of  ADR  mechanisms  will  not  affect  the  current 
participation  of  the  public  in  the  EPA  Super fund  program. 

To  the  extent  that  express  provision  exists  by  statute  or 
'regulation  for  public  participation  in  EPA  programs,  EPA  will 
not  use  any  ADR  mechanism  in  such  a  way  as  to  hinder  such 
public  participation. 

At  present  no  authority  exists  for  EPA  to  use  binding 
arbitration  to  determine  remedies  at  Superfund  sites. 
Regarding  the  use  of  binding  arbitration  in  Superfund 
reimbursement  claims  for  amounts  under  $500,000,  the 
statute  specifically  provides  for  public  comment  following 
arbitration  decisions. 
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The  Chaihiian.  Without  fttrther  adieu,  our  next  witneee  will  be 
William  Barr,  the  Assiatant  Attojmey  Oeueral  for  the  Office 
Legal  Counsel  at  the  Justice  Departmenti 
Mr.  Ban^  I  don't  think  we've  seen  you  up  here  since  your  nomi* 
nation,  so  I  extend  a  hardy  welcome  to  you  with  yoof  jRm  appeal^ 
ance  before  the  Senate  Jumdary  Committee  at  least  I  believe  you> 
teicrtffied  before  tha  House  Judioiaiy  Committee,  and  we  welcome 
,  your  oommente  and  recc^thize  yeur  mterest  as  well  as  your  iKihdlitt^ 
ship.  .  .  ,,  V  '■ 


8TATEBIBNT  OF  WIUilAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN- 
.  ERAL,OFnCE  OF  LEGAL  COUNSEL^  DEPARTMENT  OF  JUSTICE, 

ACCOMPANIED  BY  MICHAEL  LUDIG,  DEPUTY  ASSISTANT  At* 

TORNEY  GENEIUL,  OF¥1CB  OF  I^AL  CpWSEL 

Mr.  Babb.  'Hiank  yoh,  Mr.  Chairman.  Accompainying  me  todior  is 
Mike  Ludh^  who  the  principal  Deputy  Assistant  Attorney  Cener- 
al  of  the  Osnce  of  Legal  Counsel. 

Thank  you  for  providing  me  the  opportunity  to  appear  here 
todiw.  I  am  pleased  to  present  to  the  committee  the  administra* 
tion  s  views  on  a  constitutional  amendment  id  s^ow  Congress  and 
the  States  to  prohibit  the  physical  desecration  of  the  flag  of  the 
United  States. 

At  tile  outset,  let  me  sav  that  the  administration  applauds  your 
leadership  and  the  committee  for  moving  forwurd  wiw  such  dis¬ 
patch  to  consider  this  very  important  matter  of  protecting  the  flag. 

For  reasons  which  I  will  explain,  we  believe  that  a  constitutional 
amendment  is  the  only  way  to  protect  the  flag  in  the  itojight  of  the 
court's  expansive  decision.  The  nesident  supports  we  ddnstitution- 
al  amendment  which  has  been  cosponsored  in  the  Senate  by  Sena¬ 
tors  Dole  and  Dtion.  Th^  |roposm  would  amend  the  Constitution 
to  provide  simply  this.  The  Cohgitem  and^  t^^^  have 

power  to  prohibit  the  physical  desecration  of  the  flag  of  the  United 
States. 

Most  of  us  share  a  comm6n  ground.  We  believe  that  the  flag 
should  be  protected  frCih  j^ysical  desecrotion.  We  want  to  do  whiM 
is  necessary  to  protect  it.  The  question  before  us  is  this.  How  do  we 
accomplish  this? 

Now,  the  c^tral  issue  seems  to  be  can  we  protect  the  flagwith  a 
statute  or  do  we  need  a  constitutional  amendment.  TheUepsrt- 
ment  of  Justice,  at  the  President’s  request,  has  carefully  considered 
whether  it  is  possible  to  protect  the  flag  through  a  statute. 

You  have  my  assurance  that  the  President  and  the  Attorney 
General  would  be  the  first  to  support  a  statute  if  jthey  thought  a 
statute  could  survivb  constitutionm  challenge  and  protect  the  flag 
fipm  desecration. 

Unfortunately,  we  are  convinced  that  in  light  of  the  expansive 
decision  of  the  court,  a  statute  simply  will  not  suffice  and  that  the 
only  itey  to  insure  protection  of  the  nag  is  threogh  a  constitutional 
amendment. 

Duri^  my  remarks  this  morning,  I  want  to  try  to  cover  three 
points.  Fuat,  why  we  believe  a  statute  will  be  struck  down  and  why 
a  constitutional  amendment  is,  therefore,  necessary.  Second,  why 
we  have  serious  concerns  about  the  kind  of  statute  being  propose 


/  6v«n  apart  from  its  unboastittttionaUty.  And  thini,  what  tha  tx>nsti* 
tutional  amendment  would  do  and  why  we  thiiik  it  is  a  reasonable 
ww  to  proceed. 

This  is  ohe  of  those  rare  instances  where  a  frindametjLtal  policy 
'  <  call  really  turns  on  legal  analysis.  So  first  let  me  start  udth  why 
’  we  think  ah  amendihent  is  necessary.  As  you  know,  the  court  has 
held  i^peate^  ihat  the  first  amendment  covers  not  only  sp^h, 
verbal  jsnd  Witten  but  also  certaih  kinds  of  conduct,  condua  that 
is  intended  to  convey  a  message.  This  is  the  symbolic  speech  doc* 
'trine, 

So  if  someone  wears  an  arm  band  for  the  purposes  of  cciiveying  a 
;  messa^,  the  first  amendment  covers  that  person’s  actirities  and 
t  extends/first  amendment  protection.  Now.  when  someone  is  en* 
f  >  gaged  in  this  kind  ofrapressive  Conduct  ana  the  gOVernment  comes 
along  and  says,  stop,  we  have  a  rule  thkt  siays  you  cknnot  en^^e 
^  in  that  conduct.  We  have  a  collision  between  the  aCtoi^  nrst 
x  :  amendment  interest  in  trying  to  convey  his  message  thibugh  that 
cOndttCt  and  the  Qovemment’S  interest  behind  the  rule  that  sayS 
s  you  cannot  engage  in  that  conduct. 

When  you  tove  that  collision,  who  wins?  The  court  has  applied 
two  standards  to  determine  who  wins.  'Hie  first  is  a  very  strict 
standard.  It’s  called  exacting  scrutiny.  Some  people  call  it  level  one 
scrutiny. 

Under  this  standard,  the  Government  almost  never  wins.  Then 
there’s  a  more  lenient  standard  which  the  court  refers  to  aS  the 
0*Brien  standard.  Some  people  call  this  level*two  scrutiny.  Where* 

:  as  under  level  one  the  Goyemment  needs  a  compelling  interest  to 

’  prevail,  under  level  two  the  Government  can  win  if  it  can  show  an 
in^rtant  interest.  So  it’s  a  more  lenient  standard. 

Now,  the  whole  issue  here  really  is  whether  we  can  couJure  up  a 
I-  statute  by  which  we  can  escape  level  one  exacting  scrutiny  and  get 
down  to  the  more  lenient  level>two  scrutiny,  scruwy. 

WeU,  what  does  the  court  look  to  to  determine  whether  you’re 
V:  going  to  be  subject  to  exactty  scrutiny  or  0*Brien  scrutiny?  Here's 
the  key.  The  court  looks  to  the  Government’s  interest  in  seeking  to 
control  the  conduct.  The  test  is  what  is  the  Government’s  reason 
fpr  the  fule.  If  the  Government’s  reason  for  the  rule  has  nothing 
whatever  to  do  with  concern  about  the  communicative  effect  of  the 
conduct  then  you  can  get  under  the  lenient  standard  pt  OBrieru 

'The  UHAiaMaN.  Would  you  repeat  that  last  copunent? 

Mr.  Babb.  If  the  Government  can  show  that  its  interest  has  noth* 
<  ing  whatever  to  do  with  concern  about  the  expressive  or  communi* 
I  cative  effect  of  the  conduct,  then  you  can  get  under  O’Brien  lenient 
scrutiny. 

If  the  Government’s  interest  is  related  to  concern  about  the  comt 
^  munlcative  effiKJt  of  the  <wnduct,  then  you’re  under  level-one  scru* 

;  tii^  and  the  Government  s  rule  is  basically  dead  on  arrival.  If  the 
Government’s  reason  for  the  rule  is  that  it  ultimately  wants  to 
have  ah  effect  on  expression,  it’s  going  to  Iqse,  the  Government  is 
f:  going  to  lose. 

I  A  good  question  to  ask  yourself  whenever  you’re,  looking  at  a 
I  rule  is  can  the  Government  point  to  a  public  harm  that  is  cnused 
by  the  conduct  that  has  hotmng  to  do  with  the  conununiCative  as- 


pecto  ^  that  oraduct  Now,  let’a  aoe  how  those  principles  have  been 
applied  in  the  cww*. 

Why  do  we  wjmt  to  protect  the  flag?  Well,  without  exception,  ev- 
ersipne  tod^  Who  talked  about  the  reason  for  protecting  the  flog. 
and  without  exception  everyone  in  the  House  that  Tv^eard 
about  why  W9  want  to  protect  the  flag,  has  said  we  want  to  protect 
^  yo“,5«ve  .e|oquently  i^ed,  Mr.  ChCu^ 
before  the  House  Mminittoe,  you  said,  “The  flag  is  truly  the  na- 
tion*s  most  mred  and  prbfdund  symbol  represent^  what 
stdiidd  tot* 

Wejh  th<>  court  agrees.  In  the  Om  cases  it  says  that  the  Qovem- 
ment’s  ihte^  is  to  protect  the  ^  as  a  symbol  of  the  Naiibn. 
Now^a  nrmMl  inherent  has  expressive  content,  ^t  is  what  a 
symtol  ^  The  flag  stands  for  someth!^.  It  has  a  meani^.  It  is  not 
^e  Nation,  butlt  stands  for  the  Nation,  and  it  sta^%  4e  Na> 
tion's  velvm.  It  is  not  fteedom  itself,  but  it  stands  for  freedom. 

As  ^e  Court  saw,  the  flag  is  a  form  of  symbolism,  an  efifective 
way  (tf  coiimu^mting  ideasi  a  shorteut  ftom  min4  to  mind.  And  as 
the  cburt  in  Johnson  Said,  “the  flag  is  pregnant  tdth  expressive 
coniuucv* 


Now,  here  is  tlm  oen^  point.  In  two  successive  cases,  Spence 
and  Johnson,  the  Coprt  has  said  that  the  Government's  interest  in 
protecting  the  flag  as  a  symbol  is  necessarily  and  inherently  relat* 
ed  to  enremom  and  coi^uently,  a  rule  based  upon  a  desire  to 
^te^  tlw  flag  as  a  iQnhbol,  will  fall  under  strict  scrutiny,  and  it 
vml  fail  because  the  Government’s  interests  are  not  <v>mnAliw 
enough. 

other  words,  the  reason'  the  Government  wants  to  place  re^ 
8to<^ons  on  the  use  of ‘the  flag  is  because  it  wants  to  strengthen 
me  flags  ability  to  convey  a  positive  message  as  a  ffiunbol.  ^  the 
Gover^ent  wants  to  discouipge  conduct  with  the  flag  that  im¬ 
pairs  that  positive  message.  To  permit  people  to  do  badtihings  with 
the  flag,  conveys  a  bad  message  about  the  flag.  It  says ‘that  the 
things  the  flag  stcmds  for  are  not  that  important, 
i.  mys,  the  Government  has  an  interest  in  preserving 

the  Natibhal  flag  as  an  unalloyed  symbol  of  our  country.  If  this^ 
torest  is  ^^(d,  we  note  tiiat  it  is  directly  related  to  expression, 
ther^ore,  OSrten  is  inapplicid>le.  And  in  Johnson;  Vhe  same 

m  GpronimMit’B  intorMt  in  preaervim  tto  flag's  special  symbolic  imlue  is  bi- 
re^  related  to  expression,  thus  a  is  Otttode  of  o!^(en  nUtmUier. 


Now,  what  does  Ibis  mean? 

The  reason  Johhflofi  together  with' is  so  devastating,  is 
that  it  decisively  has  decided  toro  things,  first,  the  Government's 
interest  m  protecting  the  flag  is  inherently  related  to  expression, 
and  ther^ore,  any  rule  to  protect  the  flag  is  subject  to  strict  scruti- 
ny^^exacting  scrutiny,  and  second,  the  Government's  ihtorest  is  hot 
sufficiently  comnellmg  to  survive  exactiim  scrutiny. 

There  is  simply  no  way,  if  our  interest  Is  to  preserve  the  flag  as  a 
^bol,  there  is  no  v^ixx  fo  get  around  these  two  decisive  points. 
Any  ^tuto,  Wed  upon  protecti^  the  flag  as  a  sjbnbbl,  will  be 
subject  s  strict  scrutiny,  and  it  v^be  dead  on  arrival: 

Noyv,  I  khow  Chairinan  Biden,  you  have  prbposed  a  statute,  and 
others  have  proposed  similar  statutes.  The  House  has  |>r6posM  one 
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that  is  Similar,  or  at  least  will  be  Mnsiderifig  one  that  is  similar. 
And.  the  idea  behind  it  is  that,  well,  the  statute  in  Johnson  seemed 
to  just  punish  contemptuous  conduct  toward  the  flag,  or  at  least  of¬ 
fensive  conduct  toward  the  flag,  therefore,  if  we  broaden  this  stat¬ 
ute  bewnd  that  scope,  and  punish  conduct  vdth  reSpi^  to  the  flag 
regardless  of  whether  it’s  offensive  or  contemptuous,  then  we  can 
pass  constitutional  muster. 

Well,  there  are  twd  flmdamental  problems  with  this  approach. 
First,*  it  does  not  fix  the  constitutional  problem,  and  second,  it 
leaves  you  with  an  absiirdly  broad  statute  that  nd  one  really  wants. 
It  does  too  much. 

Now,  what  is  the  flaw  in  the  lo^c?  The  flaw  in  the  logic  is  the 
mistake  in  thinking  that  the  level  of  scrutiny  depends  upon  the 
sopiw  of  the  rule,  how  broad  the  ride  is,  rather  thtm  the  reasoh  for 
the  tide.  It’s  the  reason  for  the  rule  that  determine  whether  you 
are  subject  to  strict  scrutiny  or  lenient  scrutiny.  It  does  not  depend 
on  the  scope  Of  the  rule. 

Now,  it’s  not  just  me  saying  this.  The  Supreme  Court  has  specifi¬ 
cally  addressed  this  in  Spence.  In  Spence  there  was  a  neutral  stat¬ 
ute  veiy  much  like  the  statute  you’re  proposing.  It  prohibit^  afflx- 
ing  anj^hing  to  the  flag.  Intent  did  not  matter.  You  did  not  need  to 
have  a  contemptuous  intent,  nor  did  it  make  any  difference  wheth¬ 
er  vou  were  trying  to  convey  a  message.  It  was  just  a  flat  out  prohi¬ 
bition  on  attaching  any  foreign  object  to  the  flag.  It  covers  the 
veteran  who  put  his  battalion  pin.  It  covered  someone  who  put  a 
swastika  on  the  flag.  The  court  said,  it  doesn’t  ipatter  that’s  neu¬ 
tral  ar  appear  to  be  neutral.  The  Covemment’s  interest  is  to  pro¬ 
tect  the  flag  as  a  symbol,  therefore,  you  are  subject  to  strict  scruti¬ 
ny.,  ■ 

Consider  the  logic  behind  the  statute,  and  think'  about  how  it 
would  be  applied  in  other  contexts.  Suppose  that  the  premise  is 
that  you  can  sustain  a  prohibition  on  expressive  conduct  aS  long  as 
you  are  also  willing  to  extend  a  prohibition  to  people  who  have  no 
expressive  motive.  Well,  this  is  wrong.  ’The  thing  that  counts  is  the 
Government’s  motive,  not  the  motive  o^  the  actor.  IT  the  Govern¬ 
ment’s  reaso^  are  related  to  expression,  the  Govemmenf  will  lose. 

Black  arm  bands.  Suppose  the  Government  starts  out  ^th  a  stat¬ 
ute  and  says,  we  don’t  want  vou  wearing  black  arm  bands,  'the 
epturt  Strikes  it  down.  It’s  not  viewpoint  neutral. 

The  State  comes  back  and  says,  OK.  You  can’t  wear  anything 
black  above  your  waist  in  school,  nothing,  no  shirt,  no  sweater,  nO 
blapk  arm  bmid.  So  we’re  not  really— we  don’t  care  about  expr^ 
sion.  How  long  would  that  statute  last? 

Book  burning,  supposO  the  Government  starts  out  with  a  statute 
and  says,  we  like  these  10  books.  You  can’t  burh  them  to  show  your 
dissatifluHion  with  the  ideas  contained  therein.  That’s  struck 
do«ih.1he  State  Comeif  back  and  says,  you  can’t  bum  these  books, 
period.  These  10  books,  wb  don’t  vmnt  you  destroying  fliemi  ’This  is 
not  becausb  of  the  content  of  the  books.  This  is  because  we  want  to 
protect  the  physical  int^^ty  bf  the  books.  Well,  wlw  do  we  want 
to  protect  the  physical  inte^i^  of  the  books?  Why  the  books  and 
hot  Somctmng  else? 

A  red  flag,  suppose  we  have  a  law  which  says,  you  ceanot  bear  a 
red  flag  in  order  to  show  support  for  the  COmmUhistsl  It’s  stmek 
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down.  Coium  oomM  l^k  with  a  statute  and  sam  OK.  You  can't 
®  “gfif  Whether  or  not  you  intend  to  conununicate 
anything.  A  flag  is  inherenUy  expresdive  and  it’s  clear  that  the 
raaMn  for  we  rule  is  rola^  to  expression.  The  Government  will 
lose  on  aU  those  examples.  Then  we  are  left  with  an  absurd^  over¬ 
broad  statute. 

'^e  prablem,  the  constitutional  amendment  will  j^rmit  Congress 
pd  the  StatM  to  m  mid  punish,  as  they  have  in  the  past,  contemO- 

that  people  And  oEnsive.  Tfo 
statute  puniw  completely  innocent  conduct  that  no  one  is  con¬ 
cerned  about,  and,  in  fact,  patriotic  conduct. 

Let  me  rive  you  ^  exmple.  '^e  statute  has  an  absolute  prohibi- 
non  on  def^ment.  Well,  in  order  to  be  neutral,  you  have  to  pro¬ 
hibit  any  ^d  of  defaMmeiat,  whether  it’s  patriotie  or  hot.  You 
caimot  n^e  a  distmction  between  a  swastika  and  a  r^imehtal 
emblem.  K  you  do,  you  lose  even  the  pretext  of  neutrality.  And  so 
you  would  have  to  nrohibit  patriotic  inscriptions  on  flan,  which 
haw  been  permitted  for  time  and  memoriri. 

Iwere  s  an  absolute  prohmmon  on  any  mutilation.  Well,  we  can’t 
make  a  movie  now,  under  this  statute,  of  Port  McHenry  b^use 
the  ^keto  red  riare  .actually  lit  up  the  flag  and  it  did  da 

the  flag.  We  earn;  show  that.  Y  .  “ 

of  making  a  fllm. 


to 

You  cannot  mutilate  the  flag  as  part 


^  _  .^ess  of  your  intent,  your  purpose  can  be  to  ennoble  the 
flag  to  help  its  symbolic  value,  and  w^re  saying,  no,  you  can’t  do 
it.  As  people  tove  pointed  out,  the  current  ^tute  extends  to  depic¬ 
tions  of  the  flag.'  And  so  what  we  wouid  have  under  the  statute. 
newmiaperS  could  not  print  a  masthead  that  covered  the  fW.  You 
wridn  t  thr^  away  an  object,  crumple  it  iip  and  mutilat^,  that 
had  a  depi^on  of  the  flag  on  it. 

Now,  uieee^ebsurd  ^mts  are  not  really  what  Congress  wants.  If 
Congrew  could  do  without  this  statute,  it  would.  It  would  pass  a 
statute  like  it  did  in  1968. 

^  Now,  let  me  giv®  you  an  exam^  of,  you  know,  the  kind  of  result 
that  we  get  tmder  this  statute.  This  is  the  actual  flag  carried'up 
^  Jiian  It  was  carried  by  the  lead  unit,  the  ISth  Regiment 
y.S.  Infantry,  and  thejy'  jroudly  emblazon  their  name  right  across 
^  ®®®’  Americaps  died  followihg  this  flag  up 


Now,  the  bullets  were  like  a  hail  storm  that  day,  and  so  a  lot  of 
dam^  w^  done  to  this  flag.  Not  all  of  it  is  evident  because  of  the 
way  it’s  folded,  but  a  lot  of  battle  scars  are  on  this  flag.  Under  the 
statute,  you  ^  t  have  regiments  put  their  name  on  the  flag,  that’s 
defacement.  Nor  could  you  ever  show  an  accurate  renditira  of  this 
tmtue.  Yoti  could  not  show  damage  being  done  to  th^  flag.  Ncw,  is 
that  what  we  are  refdly  after?  No.  That  doesn’t  make  any  sens®. 

^d.  th®  reason  we  r®  doing  this,  the  reason  w®’r®  gbing  through 
fliia  is  to  get  to  the  people  who  really  engege  in  contemptuous  con¬ 
duct  toward  the  fl^.  And  the  Only  way  that  can  be  done  in  a 
narrow  arid  focused  manner  is  through  a  constitutional  amehd- 

Mr.  Chairman,  I’ll  end  my  prepared  remarks  there  and  answer 
ahvauestions  that  you  might  have, 
n^  statomeiit  of  Mr.  Ba^  follows:] 
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PHYSICAL  DESECRATION  OP  THE  FLAG 
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Mr*  chaiman  and  Manbara  of  tha  Conmittaat 

^ank  you  for  prbvidin^  na  tha  opportunity  to  appaar  today. 

1  an  plaasad  to  praaant  to  tha ^Connittaa  tha  Administration's 
viaws  on  a  constitutional  anandmant  to  allow  Congrass  and  tha 
Statas  to  prohibit  tha  physioal  dasaoration  of  tha  Flag  of  tha 
Uni tad  Statas.  ^is  proposad  anandmant  is  promptad  by  tha 
Suprana  Court's  raoant  daoision  in  Taxaa  v*  Johnson,  57  U.s.L^W. 
4770  (Jun^  21,  1909)^  which  rulad  that  a  Stata  cannot  punish  a 
parson  for  burning  tha  Flag.  For  raasons  which  1  will  axplaihi  a 
constitutional  anandmant  is  tha  only  way  to  prdtoct  tha  Flag  in 
tha  waka  of  tha  Court's  akpansiva  dacision.  An  anandmant  is  tha 
only  way  to  adaquataly  raspond  to  tha  ovarwhalming**and 
undarstandabla— santimant  of  tha  Anarioan  paopla  that  tha  Flag 
nust  ba  protaqtad.  I  trust  that  faw  among  us  would  disagraa  that 
tha  Flag  is  dasarving  of  protaotion.  As  tha  symbol  of  our 
Nation  I  t^ha  Flag  is  tha  ambodimant  of  our  comnitnant  to  fraadom. 
It  Stands  in  sacrad  honor  of  thosa  who  hava  saorifioad  thair 
livas  in  dafansa  of  that  fraadom.  It  holds  in  sacrad  trust  tha 
spirit  of  tha  Amarican  paopla. 

Givan  tha  dasarvad  ravaranca  accordad  tha  Flag,  it  is  not  at 
all  surprisihg  that  tha  Amarican  paopla  raaotad  with  outraga  whan 
thay  wara  told  that  this  Flag  can  ba  bumad,  shVaddad  and  spat 

i 

upon  with  lapuhity.  it  would  hav«  been  surprising  had  they 
raactad  otharWisa. 

Tha  Frasidant  sharas  tha  profound  sansa  of  personal 
violation  fait  by  tha  Amarican  paopla.  Ha  firmly  baliavas  that 


v«  hav«  an  obligation  to  tha  paopla  to  act  swiftly  and  dsoisivsly 
to  protect  the  ^lag  from  those  who  would  break  our  spirit  through 
desecration  of  this  one  symbol  that  unites  us« 

we  must  be  mindful  that  we  hete  in  Washington  are  but 
trustees  of  the  will  of  the  people/  cur  authority  is  derivative. 
The  will  of  the  people  is  unmistakable.  They  want  the  flag  of 
the  United  States  protected  from  those  who  would  defile  it. 

I.  INTRODUCTION 


The  issue  that  has  occupied  the  lion's  share  of  the  time 
thus  far  is  not  whether  to  provide  protection  for  the  Flagi  but 
hsu  to  provide  that  protection.  Specifically,  the  debate  has 
centered  around  whether  an  amendment  to  the  Constitution  is 
required  or  whether  a  statute  would  suffice.  The  Department  of 
Justice,  at  the  request  of  the  President,  has  carefully 
considered  whether  it  is  possible  to  protect  the  Flag  through  a 
statute.  You  have  my  assurance  that  the  President  and  the 
Attorney  General  would  be  the  first  to  support  a  statute  if  they 
thought  a  statute  could  survive  constitutional  challenge  and  • 
protect  the  Fla^  from  desecration.  Unfortunately,  we  are 
convinced  that,  in  light  of  the  expansive  decision  of  the  Court, 
a  statute  simply  would  not  suffice,  and  that  the  only  way  to 
ensure  protection  of  the  Flag  is  through  a  constitutional 
amendment.  This  is  confirmed  by.  even  the  most  cursory  reading  of 
ths  court's  opinion. 
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th#  raa»oti  that  a  atatuta  purporting  to  protaot  tha  Flag 
Would  ba  unconatltutional  la  aimpla.  In  Taxaa  v.  Johnaon.  tha 
Court  hald  that  whanavar  aonaona  bumu  tha  Flag  for  axpraaaiva 
purpoaaa,  that  conduct  is  protactsd  by  tha  First  Amandaiant;  t^at 
to  prohibit  such  conduct «  tha  Govamaant  nust  hava  a  oompalling 
raason  that  is  unralatad  to  axprassion;  that  tha  Govamaant 's 
raason  for  protact ing  tha  Flag  (to  prasarva  it  as  a  syabol  of 
national  unity)  is  inharantly  and  nacassarily  ralatad  to 
axprassion i  and  that  tha  Govamaant 's  intarast  in  protacting  tha 
Flag  as  a  symbol  of  our  national  unity  can  navar  ba  suffioiantly 
compallin^  to  ovarcoma  an  individual's  First  Anandmant  intarast 
in  burning  tha  Flag  for  oonmunicativa  purposas.  This  raasoning 
plainly  would  axtand  to  any  Flag  dasaoratlon  statuta  anactad  to 
protact  tha  Flag  as  a  symbol  of  our  Nation. 

Wa  do  not  bal lava  that  it  is  nacassarily  unfortunata  that  an 
amandmant  is  raguirad.  Tha  amandmant  procass  sarvas  as  a 
ramindar,  last  wa  forget,  that  tha  law  is  qI  tha  paopla. 

II.  ANALYSIS  QF  TBXAS  v.  JOHNSON 

To  tta)ca  an  informed  judgment  as  to  whether  an  amandmant  is 
raguirad,  it  is  nacassary  to  understand  both  tha  way  in  which  tha 
Suprapa  Court  analyses  symbolic  speech  oases,  and  tha  raasoning 
amployad  by  tha  Court  in  reaching  its  decision  in  Taxaa  v. 
jrghngftn* 


Th«  Court  has  rspsatsdly  Dal4  that  tha  First  Aasndaisnt 
sxtands  to  sysbollo  spssch  vhars  tha  eenduot  was  Intsndsd  ts 
eonvsy  a  Mssags  and  ^s  liksllhoed  was  «raat  that  tha  asssags  ' 
donvsyad  would  ba  undarstood.  flat  flBtngt  v.  washlntrt^on.  4ie  tf.a. 
409,  410-411  (1|»74).  Fof  akaapla,  tha  Court  haid  In  Brown  y.  '  ' 
teUltitBfl,,  3fl3  tf .S.  131  (196<) ,  ttfiat  a  paaoafui  sit-in  In  a 
publio  library  to  protast  t^a  library's  policy  of  sagragation  was 
protaotad  b/  tha  First  Aaandaant.  Whaya  tdta  doVa:raant  attaapts 
to  prohibit,  punish  or  otharwisa  burdan  ooaaunieatlva  oonduot, 
tha  Court  oarafully  analysas  tha  oovarnaant's  Intarast  in 
iaposing  tha  burdans.  It  tha  Covarnaant's  intarast  is  unraiatad 
to  supprasslon  of  axprasslon,  ths  ragulatlon  is  subjaotad  to  tha 
coaparativsiy  aora  laniant  standard  sat  forth  in  tha  Court's 
opinion  in  gnitod  fltflttt  v.  a'Brltn,  391  g.g.  3*7  (weO) .  undar 
that  standard,  tha  Covarnaapt's  intarast  aust  only  ba  laportant 
or  substantial  to  justify  tha  ragulatlon.  Ifl.  at  377,  if,  on 
tha  othar  hand,  tha  Covarnaant's  intarast  is  ralatad  to 
supprasslon  of  axprasslon,  tha  ragulatlon  is  subjaotad  to  tha 
"aost  axactlng  scrutiny.-  v.  Johnson.  97  U.8.L.W.  4770, 

4774  (quoting  fiasa  V.  499  0.8.  312,  321  (1988)).  Ondar 

this  standard,  tha  Covarnaant's  intarast  aust  ba  eoapalling. 

Turning  to  tha  daolslon  in  v.  Johnson,  tha  thrashold 

quastion  addrassad  by  tha  Court  was  whathar  Johnson's  burning  of 
tha  Flag  oonstitutad  axprassiva  conduct  protaotad  by  tha  First 
Aaandaant.  Noting  that  tha  Flag  is  -[pjragnant  with  axptassiva 
contant,-  Ifl.  at  4772,  tha  court  raadily  dataralnad  that 
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J6htMdii^tt  of  tho  Flag  vaa  ^'aufflolahtly  isbuad  glth 

alaaanta  of  coMBUfiioation^'  Id*  (4^^t:ing  ^Ptngt  ■Yi..Wftthtnat0lt4 
416  u.Sc  405»  406  (1674))^  to  Juatlfy  invooation  of  tha  Flrat 
AMandaan^.  *  ^ 

iHa  Coiitt  than  anaiyiad  tha  intaraata  aOvancad  by  tha  Stati 
in  aupport  of  Ita  Flag  bulling  prohibition  to  datamina  vhathar 
thoaa  intaraata  ralatad  to  tha  auppraaaion  of  axprasoion. 

V.  JohnaonV  Id,  at  4772,  Tha  Otata  Of  Taxaa  aaaartad  twO 
intaraata  in  aupport  of  ita  prohibition  on  Flag  burning i 
pravanting  braachaa  of  tha  paaoa,  and  praaarying  tha  Flag  aa  a 
aynboi  of  nationhood  and  national  unity.  ^Tha  Court  hald  that  tha 
Stata^a  intaraat  in  pravanting  braachaa  of  tha  paaoa  vaa  not 
iaplicatad  on  tha  racord  baoauaa  thara  vaa  no  avidanoa  that 
Johnaon^a  burning  of  tha  Flag  actually  oauaad  a  braaoh  of  tha 
paaca«  and  ha  vaa  not  proaaoutad  for  braaoh  of  tha  paaoa.  Id*  at 
4772-4772. 

signifioantly,  hovavar,  tha  court  hald  that  tha  govammanb 
oan  navar  yauMa  that  Flag  burning  vill  oauaa  a  braaoh  of  tha 
paaoa.  Id*  at  4773.  Moraovar,  said  tha  court,  Johnson 'a  burning 
of  tha  Flag  aa  a  ^^ganaralisad  axpraapion  of  diaaatiafaction  vith 
tha  polioiaa  of  tha  Fadaral  0ovammant«^  vaO  not  tha  aguivalant  of 
'fighting  vorda'  that  could  oauaa  a  braaoh  of  tha  paaoa  baoauaa 
'tn]o  raaaonabla  onlookar'  vould  ragard  it  aa  a  'diraot  paraonal 
insult  or  an  invitation  to  axchanga  fisticuffs.'  Id*  Tha  Court 
vant  oh  to  say  that  ita  pracadanta  'raeogniea  that  a  principal 
^function  of  fraa  spaaoh  undar  our  syotan  of  govamnant  is  to 
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invittt  dispute.  Xt  may  Indaad  baat  aarva  ita  high  purpoaa  whan 
It  Induoaa  a  condition  of  unraat,  oraataa  diaaatiafaotion  with 
oonditiona  aa  thay  ara^  or  ayan  atira  paopla  to  angar*'^  XA* 
(quoting  aanninitllg  v*  chismn*  337  u.s*  1,  4  (xg4g)« 

Wia  court  than  tumad  to  tha  Stata^a  aaaartad  intaraat  in 
praaarving  tha  Flag  aa  a  aym^l  of  our  Hation.  Xt  hold  that  thia 
intaraat  waa  diraotly  ralatdd  to  tha  auppraaaion  of  axpraaaiont 
Ooyamnant'a  intaraat  in  praaarving  tha  flag^a  apaoial 
aynbolio  valua  'ia  diraotly  ralatad  to  qxpraaaion  in  tha  oontaxt 
of  activity intandad  to  axpraaa  a  aaaaaga»  lA*  (quoting 
Suvncg t  410  tl*s.  at  414  n.8)«  Bacauaa  tha  Stata'a  intaraat  in 
pravanting  Flag  burning  waa  raldtad  to  axpraaaion,  tha  Court  hald 
thft  tha  conaidarably  laaa  dananding  atandard  of  6* Brian  did  not 
apply#  and  that  tha  Stata'a  intaraat  nuat  ba  aubjaotad  to  tha 
*moat  awaoting  acrutiny.^  Id.  at  4774. 

tha  Court  hald  that  taxaa'  intaraat  in  praaarving  tha  Flag 
aa  a  aynbol  of  our  Hat ion  and  national  unity  could  not  juatify 
ita  prohibition  on  Flag  burhing.  Tha  court  raaaoniad  that 
govammantal  protaction  of  tha  Flag  bacauaa  of  ita  ayabolic 
iaportanoa  to  tha  Nation  Would  ba  tantanount  to  a  govamaantal 
diractiva  that  tha  'aynbol  ba  uaad  to  axpraaa  only  ona  vigw  of' 
.that_ay»bol_cr:,lta  rafaranta.*  Id*  at  4775..  Tha  Oovamaant« 
aaid  tha  Courts  aay  not  ^foataf  ita  own  viaw  of  tha  flag  by 
prohibiting  axpraaaiva  conduct  relating  to  It.-^  Id*  Any  attempt 
to  praaarva  tha  Flag  aa  a  ayiabol  offanda  tha  ^badrcck  prinoipla^ 
that  *^tha  Govamaant  Miy  not  prohibit  tha  axpraaaion  cf  an  idea 
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dlsagreaablA.^  14*  at  4774.  Finally,  tha  Coutt  axplloltly 
rafuaad  to  acoord  tha  Pla^  any  apacial  oonatltutlonal 
aigniflcanca,  finding  *no  indication  aithar  in  tha  taxt  of  tha 
Conat'itution  or  in  (ita]  caaaa  intarprating  it  that  a  aaparata 
juridical  category  axiata  for  tha  Amarican  flag  alona.*  Id*  at 
4775* 

III.  COMSTITOTIOMAUTY  Of  FLAG  DESECRATION 
STATUTES  AFTER  TEXAS  V.  JOHNSON 

We  think  it  is  plain  under  this  reasoning  that  any  statute 
prohibiting  desecration  of  tha  Flag  for  communicative  purposes 
would  bs  unconstitutional.  Tha  Flag  is  by  nature  comeunioativa. 
It  is  a  symbol  *[pj regnant  with  expressive  content.*  at 

4772.  Thus,  tha  Oovammantfs  interest  in  preserving  tha  Flag  as 
a  symbol  is  inherently  related  to  expression.  It  is  precisely 
because  the  Flag  is  the  symbol  of  this  Nation  that  the  Government 
wants  it  protected  against  conduct  that  will  undermine  its 
.communicative  force,  i.e. .  conduct  that  will  prevent  or  Interfere 
with  the  message  communicated  by  the  Flag.  As  the  Court  observed 
in  Tsxas  v.  2fi)UUU3tQr  the  Government  *is  concerned  that  such 
conduct  will  lead  people  to  believe  either  that  the  flag  does  not 
stand  for  nationhood  and  national  unity,  but  instead  reflects 
other,  less  positive  concepts,  or  that  the  ooncepta  reflected  in 
the  flag  do  not  in  fact  exist,  that  is,  we  do  not  enjoy  unity  as 
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a  Hation>  Id*  at  4773.  Accordingly^/  any  Flag  daaacratioh 
statute  will  ba  subject  tc  the  'laost  eseacting  scrutiny.^ 

'TPKIT  Court  has  held  that  under  thie  exacting  scrutiny  the 
Govemnent'i  interest  in  preserving  the  synbolic  value  of  the 
Flag  can  neVer  be  sufficiently  coapelling  to  stop  an  individual 
frott  desecrating  the  Flag  whenever  the  desecration  is  done  for 
connunicative  purposes. 

An  inserted  Interest  in  preventing  breaches  of  the  peace 
would  not  save  the  statute  because  the  Court  also  held  that  the 
Qovernnent  may  never  assume  that  Flag  burning  or  other  Flag 
desecration  will  cause  a  breach  of  the  peace.  Moreover^  the 
Court  has  said  that  desecration  of  the  Flag  as  a  -^generalized 
expression  of  dissatisfaction  with  the  policies  of  the  Federal 
Government-'  cannot  cause  a  breach  of  the  peace  because  -'[hjo 
reasonable  onlooker-'  would  regard  it  as  a  -'direct  personal  insult 
or  an  invitation  to  exchange  fisticuffs.-'  at  4773.  1?he 
Court-s  categorical  rejection  on  these  grounds  of  the  only  two 
conceivable  interests  for  prohibiting  the  desecration  of  the  Flag 
render  it  certain  that  the  Court  would  strike  down  any  such  ' 
statute. 

It  hss  been  argued  that  the  court  would  uphold  a  statute  if 
it  prohibited  mil  Flag  desecration^  whether  in  public  or  private, 
and  whether  done  with  contempt  or  not«  This  argument  is 
demonstrably  wrong  because  it  assumes  that  the  Government -s 
reason  for  enacting  a  facially  neutral  prohibition  (that  is,  a 
statute  neutral  as  to  the  partigular  viewpoint  expressed)  would 
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be  ^unrelated  to  expreeelon**  It  would  not  be*  The  Govel^nl&ent's 
reason  for  passing  a  vleWpolnt-neutiral  prehlbitioh  would  be  the 
same  as  its  reason  for  passing  a  prohibition  Oh  Oontemptuous 
desecration  onlys  protection  of  the  symbolic  value  of  the  Flag* 
The  Supreme  Coutt  has  held  in  two  successive  cases ^  BssmSi  v. 
Washington  and  Texas  v.  Johnson,  that  it  is  the  Government's 
reason  for  the  prohibition,  not  the  scope  Of  the  prohibition, 
that  determines  the  level  of  scrutiny*  Because  the  Government's 
reason  for  protecting  the  Flag  is  necessarily  related  tO 
expression,  the  prohibition  would  always  be  subjected  to  exacting 
scrutiny,  and  therefore  would  never  prevail  Over  ah  individual's 
First  Amendment  interest  in  expressive  conduct* 

In  essence,  the  argument  fails  to  appreciate  that  a  statute 
neutral  as  to  the  particular  viewpoint  expressed  can  nonetheless 
be  unconstitutional  if  its  prohibition  is  content*based  (jLl&l, 
related  to  expression) *  The  Supreme  Court  has  distinguished 
between  ''content''  and  "viewpoint'^  regulation.  e,g**  Boos  v. 

Barry.  108  8.  Ct*  1157,  1163-1164  (1988)*  If  the  regulation  is 
either  content-based  or  viewpoint-based,  it  is  subject  to  the 
"most  exacting  scrutiny."  Id*  Importantly,  a  regulation  can  be 
viewpoint-neutral,  but  content-based.  Id*  Even  SBSuming  thatr 
the  proposed  statute  would  be  held  to  be  vjlewpbint^neutral  (which 
itself  is  doubtful),  it  would  never  be  held  content-neutral* 

A  ststute  is  content-neutral  only  if  its  restrictions  on 
communicative  activity  "are  justified  without  reference  to  the 
content  of  the  regulated  speech*"  Id*  nt  1163  (quoting  Virginia 
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EharMOY  Bflard  V.  glralhla  Cltlzan*  cawuaay  council,  me..  425 
U.s.  748,  771  (1975)}.  Its  rMtrlotlona  Aust  hav«  'nothing  to  do 
with  that  spaaoh}*  tha  atatuta  nust  not  hava  baan  *aiA[ad]  at  tha 
supprasaion  of  fraa  axpraaaion.'  ld.»  aaa  alao  Taxaa  v.  Johnaon. 
57  U.S.L.W.  4770,  4774. 


Tha  raatrictiona  iapoaad  on  apaaeh,  avan  by  a  facially 
nautral  Flag  daaaoration  atatuta,  naithar  would  nor  avar  could  ha 
juatifiad  by  anything  othar  than  tha  Govamaant'a  Intaraat  in 
protactlng  tha  ayabollc  valua  of  tha  Flag.  (Any  laglalativa 
datamination  to  tha  contrary  would  plainly  ba  prataxt  and  would 
ba  raoognizad  by  tha  court  aa  auoh.  saa.  a.o. .  waiiaea  y. 
£A££EfiS,  472  U.S.  36  (1985)).  Indaad,  in  eoancn  v.  Hafiblogjum, 
tha  Court  conaidarad  a  facially  nautral  atatuta  virtually 
Idanticai  to  tha  atatuta  now  propoaad.  Froaacution  undar  tha 
atatuta  at  iaaua  in  that  caaa,  lllca  undar  tha  atatuta  propoaad 
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(did)  not  dapand  upon  whathar  tha  flag  ia  uaad  for 
connwicatlva  or  nonconmunicativa  purpoaaa;  upon 
wha^ar  a  particular  naaaaga  ia  daanad  comuarclal  or, 
political I  upon  whathar  tha  uaa  of  tha  flag  ia  ' 
oonta*ptuoua>  or  upon,  whathar  any 
particular  aagaant  of  tha  Stata'a  oitlzanry  night 
applaud  or  Oppoaa  tha  Ihtandad  naaaaga. 

Sfisnss,  418  u.g.  at  422-23  (Rahnqulat,  J.,  dlaaanting).  in 


holding  tha  atatuta  unoonatltutlonal  aa  appliad  to  a  paraon 
angagad  in  eonaunioatlva  conduct*  tha  Court  axplainad  that 


Ijvamnant'a  Intaraat  in  praaarvlng 
the  valud  of  the  Plad  ai  a  eynbol  of  our  Nailohl  ia 
valldy  we  hote  that  It  ia  directly  related  to 
context  of  activity  like  that 
undertaken  by  appellant • 
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Id*  at  414  n*8*  Juatlce  Brennaii,  tha  author  of  tha  Court'a 

opinion  In  Taxas  v*  Johnson  ^  in  fact  has  previously  written  that^ 

the  only  basis  for  a  governmental  interest  (if  any)  in 
protecting  the  flag  is  precisely  the  fact  that  the* flag 
has  substantive  meaning  as  a  political  symbol*  Thus, 
assuming  that  there  is  a  legitimate  interest  at.  strike, 
it  can  hardly  be  said  to  be  onO  divorced  from  political 
expression. 

Kime  V.  united  States.  459  U.S.  949,  953  (1982) (Brennan,  J*, 
dissenting)  .  And  the  supreme  Court  in  XsaCdft  v.  Johnson  has,  now 
held  thSt  the  Government's  interest  in  protecting  the  iPlag  as  a^ 
national  symbol  is,  by  definition,  related  to  the  suppression  of 
free  expression.  Thus,  it  simply  could  never  be  sucpessfully 
maintained  that  such  a  statute  was  content-^neutral .  The  statute 
is  not  rendered  content-neutral  merely  because  it  prohibits 
private  desecrations  as  well  as  pt^lic  desecrations  of  the  Flag. 
The  Government's  purpose  in  prohibiting  the  desecration  is  the 
same  whether  or  not  the  statute  extends  to  private  conduct. 

Because  any  statute  would  necessarily  relate  to  expression, 
the  more  relaxed  standard  of  O^Brien  would  never  apply,  And  the 
statute  would  always  be  subject  to  the  ^most  exacting  scrutiny.^ 
The  Supreme  Court  in  Tomsm  v.  Jchpaon  has  now  unequivocally  held, 
however,  that  the  government's  interest  in  protection  of  the 
symbolic  value  of  the  Flag  will  never  support  a  prohibition  on 
the  communicative  desecration  of  the  Flag  under  this  heightened 
standard.  As  Justipe  Srehnah  has  said,  govei^ehtil" 

interest  in  protecting  the  flag's  symbolism  is  one  that  cannot 
pass  muster  under  the  third  branch  of  the  O'Brien  test.^  v. 

United  States ,  459  U.S,  at  953  (CfiCt*  dBlllfiSl#  Brennan#  J., 
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th*  Court  hoo  flatly  rafuaail  to  raoo^tiisa 
a  aaparata  const itutional  or  jurl^ic^l^ cstsgory  for  ths  Fla^.  ^ 
In  ths  faos  of  ths  Courtis  hoiain^s  In  Tsxfa  y.  itphniftH# 
sna  fifiSQSft  V.  Hflshinaton#  Jfta  sspsoially  glvsn  ths  svssping 
/  rsasonihg  in  thoss  c^sss,  It  oanpht  bs  ssriously  a|aintainsd  that 
a  statuts  aimsd  atf  protsotiny  ths  Flag  would  bs  const itutlpn^. 
Significantly,  justics  Brsni^n  liinsslf  tos  svsn  written  t|^St,  a 
statute  ^that  sittply  outlawed  Any  public  burning  cr  nutilation  of 
the  flag,  regardless  of  the  expressive  intent  or  nonintent  of  the 
actor, would  be  ^invalid  for  the  reasons  stated  in  .  •  *  . 

/  Spsngs^^  Kiu  V.  united  Statflfl.  459  U.8.  at  955  n.7. 

IV*  PROPOSED  CONSTITUTIONAL  AMENDHENT 

If  we  are  interested  in  protecting  the  Flag  from 
desecration,  the  focus  should  be  on  the (Various  amendments  that 
have  been  proposed  in  the  two  Houses  of  the  Congress*  Today ^  1 
would  like  to  discuss  the  amendment  that  has  been  prppossd  by 
Senators  Dole  an^  Dixon,  and  endorsed  by  the  President*  That 
amendment  reads}  V'The  congress  and  the  States  shall  have  power 
to  prohibit  the  physical  desecration  of  the  Flag  of  the  United 
States** 

The  first,  and  perhaps  most  important,  point  to  be  made  is 
flfTat  Bhie  ameifidment  does  net  itself  prohibit  Flag  desecration* 

The  amendment  merely  empowers  Congress  and  the  States  to  prohibit 
^•giNlh^ively  the  physical  desecration  of  the  Flag,  and 
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•stAblishM  thtt  boundilfiM  within  irhiph  thny  nay  lagiaXataf  With 
tha  ratifidation  of  this  anandnanty  Congraaa  and  Stata 
Xagi8laturaa»  tha  rapraaantativaa  of  bha  paopXOi  wouXd  ba  abXa  to 
daoida  if  thay  want  to  prohibit  fXiw  daaaorationr  and  if  ao,  in 
what  mannar.  nil  baX lava  it  ia  fitting’ that  tha  paopXa  ahouXd 
daoida  through  thair  aXaOtad  rapraaantativaa  thb  axtant  to  whioh 
thay  wiah  to  prohibit  daaaoration  of  thair  natiOnaX  aynbbX*  thii 
anandnant  givaa  than  that  opportunity. ' 

Tha  anandnant  wopXd  daf ina  tha  franaworh  within  which  tha 
XagiaXativa  authority  of  tha  Congraaa  and  tha  Stata!)  couXd  ba 
ararciaad.  Within  thih  franavork,  howavar,  tha  Congraaa  and  tha 
Stataa  would  haya  Wida  Xatituda  to  prohibit  that  conduct  toward 
tha  flag  that  thay  baliava  daoarvaa  proacription. 

If  Congraaa  and  tha  Stataa  ohoaa  to  lagiaXata^  aa  wa 
anticipata  thay  would,  thay  would  ba  pamittad  and  obXigad  to 
draw  linaa.  Tot  axanpXa  thay  would  hava  to  datamina  how  thay 
wiahad  to  daf ina  ^fXag*  and  ^phyaicaX  daaaoration*  of  tha  ’flag. 
Thay  would  hava  to  daoida  whathar  to  naka  intant  a  naoaaaary 
alanant  of  a  flag  daaaoration  offanaa.  Doubtlaaa,  thara  would  ba 
pthar  quaationa  aa  wall.  1  can  daaoriba  tha  ganarhl  natura  of 
tha  daciaiona  that  would  hava  to  ba  nada  on  tha  principal  iaauaa. 
But  again  1  would  anphaais^a  that  thia  anandnant  oraataa  only  tha 
haeanaary  franaworkr  tha  bulk  of  tha  daoiaionnaking  would  ba  laft 
to  tha  lagialatiirga. 

Tha  firat  quaation  that  tha  lagialaturaa  would  faca  ia  how 
to  daf  ina  ^flag.^  Thara  would  ba  any  nunbar  of  optiona  that 
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vould  b«  paralsvibl*  undab  tha  aMndaanb>  X<at  na  didouaa  tlM^aa  , 
6t  tha  noat:  dbvloua.  Pint,  *P1««*  o^uld  ba  dap^i^nd  nanrowly  a« 
only  a  oloth,  or  othar  .Mtarlal  raadlly  oapabla  of  ^Ing  wayad  or 
> flown,  with  tha  oharaotariatloa  of  tha  offlolal  Flag  of, tha 
'  (Inltad  Stataa,  an  daaorlbad  in  4  0,0.0.  f  l.>  (Thla  dtflnl^lon 
eould  alae  inoluda  hlatorlo  varslona  of  ,tha  Plan  /i.a.,.  a  If-atar 
varaloh)).  A  banatlt  of  auoh  an  objaotlva  daflhition  la  that 
thara  would  ba  abaoluta  oartainty  at  to  What  ona  would  ba 
prehlbltad.  fron  daaaoratino.  Ona  of  tha  ooata  of  auoh  a  narrow, 
daflhition,  howavar,  la  that  lagialaturaa  Would  not  ba 
prohibitlno  aota  that  'ara  juat  aa  danagino  to  tha  aynbollaa  of 
tha  Flag  aa  daaaoratlon  of  tha  Flag  itaalf.  Paopla  would  alaply 
clrouwrant  any  atatutory  prohibition  by  daoaOrating  a  Flag  that 
la  alightly  dlffarant  in  an  undataotabla  way  froa  tha  aotual 
Flag.  For  Inatanca,  thay  would  burn  or  ahbad  a  Flag  that  haa 
only  49  atara,  or  ona  on  wbloh  tha  atripaa  ara  of  Inoranantally 
difPaJfant  diaanalon,  but  ia  otharwiaa  idantloal  to  tha  offlolal 
Flag.  Hhlla  wa  baliava  fha  aaandaant  would  eartalnly  parait  thf 
Inyialaturaa  to  daflna  'Flag*  in  thia  aannar,  lagialaturaa  would 
Wa  fraa  to  adopt  a  broadar  daflhition,  aa  Congraaa  itaalf  haa 
dona. 

A  aaeond  option  fob  tha  lagialaturaa  would  ba  to  daflna 
•Flag*  aa  anything  that  a  raaaonabla  paraon  would  paroaiva  to  ba 
a  Flag  of  tha  unitad  stataa  naatlng  tha  diaanaiona  and  having  tha 
oharaotariatloa  of  tha  Flag  aa  aat  forth  in  4  0.8. C.  i  1,  and 
oapabla  of  baing  raadlly  wavad  or  flown,  whathar  or  not  it  ia 
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prtoiiily  idtntipaX  to  tht  l^lao  so  dafinad.  This  dafinitioh 
would  aktand  protaetion  to  any  l^lag  with  a  alight  variation 
(LkJUt  a  Flagi  vith  a  atripa  Inioaing)*  Hovavari  it  would  hot  ^ 
prohibit  daatruotion  of  a  poatar  or  a  painting  of  tha  Flag,  or 
tha  painting  of  a  piotura  of  tha  Flag  with  a  awaatika  on  it^ 
baoauaa  a  raaaonabla  obaarvar  would  not  niataka  auoh  an  objaot  aa 
ah  actual  Flag*  Ih  thia  ragardi  tha  dafinition  ia  aubatantially 
narrovar  than  tha  axiating  fadaral  atatuta,  which  axtanda  to  any 
objaot  that  ^ah  avaraga  paraoii  aaaihg  tha  aaaa  without 
daiibaration  nay  baliava  .  «  •  to  rapraaant*  tha  Flag.  18  U.8.C. 
I  too(b).  ‘ 

K  third  option  for  Congraaa  and  tha  Stataa  would  ba  to 
dafina  ^^FUg^  aa  it  ia  dafinad  in  tha  axiating  fadaral  Flag 
daaaoration  atatuta^  18  U.S.C.  f  700(b).  Tha  fadaral  atatuta 
prohibiting  Flag  daaacration,  18  U.8.C.  $  700(b) «  dafinas/'Flag^ 
aa  followai ' 

any  flag,  atkndard^  colora,  anaign,  or  any  pictura  or 
rapraaantation  of  aithar,  or  of  any  part  or  parta  of 
aithar,  nada  of  any  aubatanoa  or  rapraaantad  on  any 
aubatanca,  of  any  aiaa  avidantly  purporting  to  ba 
aithar  of  aaid  flag,  atandard,  color,  or  anaign  of  tha 
Unitad  Stataa  of  Anarica,  or  a  pictura  or  a 
rapraaantation  of  aithar,  upon  which  ahall  bO  ahown  tha 
colora,  tha  atara  and  tha  atripaa,  in  any  hunbaf  of 
aithar  tharaof,  or  of  any  part  or  parts  of  aithar,  by 
which  tha  avaraga  parson  aaaing  tha  aana  without 
dalibaration  nay  baliava  tha  aana  to  rapraaant  tha 
flag,  standards,  colora,  or  anaign  of  tha  tinitad  Stataa 
of  Anarioa« 

18  0.8*c.  f  700(b).  tn  ganaral  tama,  this  dafinition  inoludaa 
any  Flag,  portion  of  a  Flag,  or  any  pictura  or  rapraaantation  of 
a  Flag.  It  would  allow  tha  lagialaturaa  to  protaot  dapictions  of 
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tii«  Mag,  such  as  poatars,  aurala,  plotgraa,  buttona,  And  any 
ethar  rapraaantatlon  of  tha  Mag,  Thia  dafinlilon  vpuid  ba 
eonaiatant  with  tha  dovarnaant'a  intaraat  1^  praaarying  tha 
Mag'a  aynbolio  valua  baoauaa  it  raoogniaaa  that  tha  daaaoratlon 
of  rapraaantationa  of  tha  Flag  daaaga  that  intaraat  aa  anioh  aa 
daaaoration  of  tha  Flag  itaalf,  t  would  noth  that  ayan  tha 
lagialativa  propoaala  proffarad  to  radraaa  tha  court'd  daoiaion 
would  ratain  thia  dafinition  of  Flag. 

J<a?ardlaaa  of  how  "Flag"  ia  daMnad,  howavar,  Congraaa  and 
tha  stata  iagialaturaa  would  hawa  to  dafina  tha  tarn  claarly  to 
avoid  auecaaaful  ohallanga  on  tha  ground  that  thay  arg 
.  unconatitutionaliy  vagua.  Iii  fact,  it  ia  worth  rtotihg  that  aany 
Flag  daaacration  atatutaa  hava  baan  invalidatad'  on  tha  ground 
that  thay  wara  unoonatitutionally  vagua.  aat,  a. a. -  smith  v. 
fiSaUSD.  415  U.8.  sea  (1974). 

Ma  baliava  tha  phraaa  "phyaioal  daaaoratlon, *  too,  would 
provida  aoaa  latltuda  to  congraaa  apd  tha  stataa,  although  tha 
aaandnant  would  algnlfioantly  ohgnnal  tha  lagialativa  daoiaion. 
Tharg  ara  two  diaorata  aapaota  of  tha  tan  *phyaioal 
daaaoration,*  *phyaloal*  and  *daaapration.*  Tha  anandaant  would 
not  panit  congraaa  or  tha  stataa  to  puhiah  or  panalisa  any  non- 
phyaioai  daaacration  of  thg  Flag.  Song  contaot  wlU  tha  Flag, 
aoaa  physical  touching  of  tha  Flag,  idiathar  by  tha  parson  hiasalf 
of  eaugad  by  tha  parson  would  ba  aggantial.  Th#  Iagialaturaa 
tguB  could  not  punlah  or  panalisa  aara  words  or  gaaturaa  dlraotad 
gt  tha  Mag,  ragardlasa  of  thalr  offanalvanaaa. 
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The  amendnent  would  slnply  import  the  oommon^senae 
understanding  of  the  term  ^desecration**  Webstar^ a  Ninth  New  ^ 
Collegiate  Dictionary  defines  MeaeCrste*  as  follows:  *1.  to 
violate  the  sanctity  of:  PHOFANE  2i  to  treat  irreverently  Or 
contemptuously  often  in  a  way  that  provokes  outrage  on  the  paz^ 
of  others**  Black's  Law  Dictionary  contains  a  similar  definition 
of  *desecrate'^:  *To  violate  sanctity  of,  to  profane,  or  to  put 
to  unworthy  use**  These  definitions  capture  the  essence  of  the 
term  as  Used  in  the  amendment,  indeed,  these  definitions  make 
Clear  that  a  bah  oh  *deseoration*  is  particularly  well  suited  for 
preserving  the  symbolic  value  of  the  Flag. 

There  are  an  infinite  number  of  forms  of  desecration*  Z 
will  not  attempt  even  a  representative  listing  here*  But 
obviously,  the  legislatures  could  clearly  prohibit  the  burning, 
shredding  and  similar  defilement  of  the  Flag* 

1  would  note,  however,  that  we  do  not  understand  that  the 
legislatures  could  ever  prohibit  the  proper  display  of  the  Flag 
merely  because  they  believe  the  particular  surroundings  of  the 
display  are  unfitting  for  the  Flag*  The  proper  display  of  the 
Flag,  without  more,  could  never  constitute  an  act  of  physical 
desecration*  Ne  simply  do  not  believe  the  Government  should  be 
in  the  position  of  making  value  judgments  about  whether  the 
proper  display  of  the  Flag  in  particular  settings  and  by 
particular  persons  is  nonethelesm  demeaning*  Ai  long  as  the  ^lag 
is  displayed  in  a  customary  manner,  and  not  physically 
mistreated,  the  amendment  would  not  authorize  punistment  or 
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penalty.  Of  oouraa,  tha  Xagialatutaa  could  constitutionally 
prohibit  tha  display  of  tha  Flag  in  a  i^nnar  that  thay  daaaad 
inappropriata  bacauaa  such  proscript:ions  vould  not  raquira  valua 
judgnants  about  vho  could  display  tha  Flag  or  whara  it  could  ba 
displayad.  Thus,  thay  could  prohibit;  for  axanpla,  tha  display 
of  tha  Flag  on  tha  floor  or  tha  upsida*doim  display  of  tha  Flag. 

•  Bayond  this,  I  vould  sisply  u)^a  tha  Coasittaa  not  to  losa 
sight  of  tha  ultinata  objaotiva  of  protact ing  tha  Flag  by 
baconing  mirad  ih  Oountlass  hypothaticals  that  can  ba  posad  to 
tast  at  tha  margini  choica  of  tha  taina  Masacratlon.^  Qna  can 
always  construct  hypothaticals  that  push  tha  limits  of  any  word 
in  the  language*  This  is  as  trua  of  statutory  languaga  as  it  is 
of  constitutional  languaga*  In  tha  and,  thosa  who  ara 
rasponsibla  for  tha  ultimata  choioa  of  languaga,  must  simply 
ohoosa  tarms  that  most  claarly  raach  tha  conduct  thay  wish  to 
reach,  and  only  that  conduct.  At  tha  margins,  ona  has  no  choica 
but  to  raly  upon  tha  individual  lagislaturas  in  tha  first 
instanca,  and  ultimataly  on  tha  courts,  to  prevent  application  of 
the  language  in  a  manner  that  vould  do  injustice  to  the  drafters' 
intent* 

We  believe  that  tha  phrase  'physical  desecration'  is 
sufficiently  flakibla  to  permit  tha  Congress  and  tha  States  to. 
reach  all  physical  acts  of  desecration  with  which  tha  people  are 
concerned,  yet  sufficiently  exacting  to  prohibit  them  from 
reaching  activity  that  is  properly  protected* 
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the  third  area  in  which  Congreaa  and  tha  States  will  have  tc 
draw  lines  relates  to  the  actor ^s  stat^  of  mind*  The  amendment 
only  authorizes  prohibition  of  voluntary  actions >  Involuntary 
aots«-such  as  accidents— could  not  be  punished.  The  more 
difficult  issue  is  whether  the  actor  must  intend  to  be 
contemptuous  toward  the  Flag.  We  believe  Congress  and  the  States 
are,  and  should  be,  free  to  decide  whether  to  require  intent.  We 
suspect  that  they  will  choose  to  require  that  the  actor  intend  to 
oast  contempt.  Because  the  overwhelming  number  of  physical  acts 
that  are  of  concern  to  us  are  intended  to  express  contempt  for 
the  Flag,  we  would  not  be  especially  troubled  were  they  to  choose 
to  require  intent.  Nevertheless,  there  may  well  be  conduct  that 
the  legislatures  would  want  to  prohibit,  irrespective  of  the 
intent  of  the  actor,  and  they  would  be  permitted  to  do  So  under 
the  amendment.  The  legislatures  would  bo  free  to  impose  an 
intent  requirement  or  not,  as  they  deemed  appropriate. 

We  think  offering  legislatures  the  option  of  prohibiting 
only  intentionally  contemptuous,  physical  desecration  represents 
a  significant  advantage  of  the  amendment  over  the  proposed 
statute.  Presumably  to  convince  the  courts  that  its 
proscriptions  are  unrelated  to  expression,  the  proposed  statute 
would  rsmilre  that  the  Government  prohibit  acts  without  regard  to 
whether  they  cast  contempt.  Thus,  a  child  who  innocently  steps 
on  a  Flag,  a  person  who  crumbles  a  Fourth  of  July  Flag-decorated 
paper  cup,  or  a  veteran  who  burns  an  old  Flag  out  of  reverence 
and  respect  would  all  r^^^sumably  be  prosecutable  under  the 
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proposed  statute.  Whlla  va  do  not  baliava  that  moat  paopla  want 
to  prohibit  actions,  such  as  thosa  Idantifiad  abova,  whan  thay 
ara  not  dona  to  cast  contampt,  wa  baliava  that  Congrasa  and  tha 
States  should  ba  fraa  to  maka  that  datarmination  as  thay  saa  fit, 
to  oraata  tha  axoaptions  that  logic  and  raaaon  compal. 

By  way  of  summary,  tha  Dola-Dixon  amandmant  confars 
substantial  discration  on  Congrasa  and  tha  Statas  to  datarmina 
pracisaly  tha  dagrading  acts  toward  our  Flag  that  ara  to  ba 
prohibitad.  Tha  amandmant  givas  tham  tha  latltuda  to  draw 
raasonabla  linas  that  will  raflact  tha  consoianca  of  tha  paopla. 
Tha  Administration  bal lavas  that  this  is  as  it  should  ba. 

Tha  proposad  statuta  not  only  prohibits  much  conduct  that  no  ona 
wishas  to  prohibit;  ultimataly  it  would  not  constitutionally 
prohibit  tha  vary  acts  that  wa  wish  to  prohibit. 

CONCLUSIOW 


On  bahalf  of  tha  Prasidant,  I  urga  tha  prompt  approval  of 
tha  Dola-Dixon  Amandmant  so  that  tha  ratification  prooass  may 
bagin. 
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The  Chairman.  Tell  me  how  the  constitutioiml  amendment 
works  if  you  will,  please. 

Mr.  Barr.  Sure.  The  constitutional  amendment  itself  does  not 


prohibit  flan  desecration.  It  empowers  Congress  and  the  States  to 
pass  laws  that  prohibit  physical  desecration.  Now,  like  a  statute, 
the  le^lature  will  have  certain  choices  to  make  in  draiwing  those 
lines,  ^e  problem  with  the  statutory  approach  that’s  bei^  pro¬ 
posed  is  that  you  don’t  have  a  choice.  You  nave  to  draw  the  Ime  all 
the  way  out  on  the  extreme  point.  In  other  words,  the  statute 
that’s  being  proposed  aoes  to  the  very  fringe  of  what  would  be  per¬ 
missible  for  any  legisMtive  body  to  pass  under  the  constitutional 
amendment. 


Now,  the  amendment  sets  a  general  framework,  certain  bound¬ 
aries.  And  within  that,  the  legislatures  can  make  certain  choices. 


For  example,  what  is  a  flag?  Basically  three  options,  you  could  say 
it  would  be  the  official  flag  of  the  United  States,  but  it  has  to  actu¬ 
ally  be  the  flag.  You  coula  say  it’s  what  a  reasonable  person  would 
perceive  to  be  a  flag.  So  a  49-star  flag  that’s  burned  would  be  cov¬ 
ered.  Or  you  could  go  still  further  and  say  that  representations  or 
depictions  of  the  flag  would  also  be  coverM.  And,  in  fact,  it’s  that 
last  step  that  Congress  took  in  the  1968  statute.  Congress  has  al¬ 
ready  gone  the  whole  hog  and  covered  all  three  of  those.  Physical 
desecration  would  be  the  next  term  that  the  legislatures  would 
deal  with. 


We  read  ’’physical”  as  requiring  a  physical  contact  with  a  flag  by 
a  person  or  caused  by  a  person.  So  you  can’t  punish  words  or  ges¬ 
tures.  It  actually  has  to  be  physical  contact  witn  the  flag. 

Tlie  word  ’’desecrate”  we  believe  imports  the  common  sense  un¬ 
derstanding  of  that  term,  and  requires  that  the  contact  would  have 
to  be  such  that  an  objective  observer  would  reasonably  perceive  it 


proper  display  of  the  flag 
uculiar  surroundings  unfit. 


to  be  contemptuous. 

liMdslatures  could  not  prohibit  the  proper  display  of  the  flag 
merely  because  they  believe  the  parucular  surroundings  unfit. 
Tliere  would  actually  have  to  be  contact  with  the  flag  that  a  rea¬ 
sonable  observer  would  view  as  contemptuous  conduct. 

'Then  the  final  choice  would  be  state  of  mind.  Now,  the  legisla¬ 
tures  will  have  a  choice  as  to  whether  to  require  a  contemptuous 
state  of  mind  or  not.  Now,  48  States  and  Congress  have  generally 
required  contemptuous  intent,  because  99  percent  of  the  conduct  is 
contemptuous  toward  the  flag.  And  so  if  you  look  at  the  State  laws 
and  if  you  look  at  what  Congress  has  alr^y  passed,  it’s  limited  to 
contemptuous  actions.  We  tmnk  that  most  States  and  Congress  will 
continue  to  require  a  contempt  state  of  mind.  There  may  be  cir¬ 
cumstances,  however,  where  they  would  like  the  latitude  to  go 
beyond  that,  for  example,  to  prohibit  the  display  of  the  flag  on  the 
ground  without  having  to  show  intent.  So  there  is  flexibility  under 


The  problem  with  the  statute  is  that  in  order  to  try  to  slalom 
through  the  constitutional  obstacles,  the  statute  requires  that  there 
be  no  intent  requirement,  no  contemptuous  intent  requirement, 
and  that  people  can  be  punished  regardless  of  their  motives. 

Tlie  Charusan.  So  what  we  are  trying  to  get  at  here  in  the 
amendment  is  not  only  preventing  physical  desecration,  but  we’re 
also  trying  to  get  at  tne  reason,  the  intent.  We’re  trying  to  get  at 
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the  communicative  impact.  We’re  tiying  to  get  at  the  speech;  is 
that  ri^t? 

Mr.  Barr.  No.  Under  the  constitutional  amendment,  we  are 
trying  legislatures  the  latitude  to  identify  the  kind  of  conduct  they 
want  to  prohibit. 

The  CHAIRMAN.  But  if  they  want  to  do  that,  they  can?  In  other 
words,  if  the  legislature  wants  to,  under  the  President’s  amend¬ 
ment,  get  at  speech,  they  can  do  that?  In  other  words,  they  can 
define  what  contemptuous  is,  can’t  they?  ’They  can  say.  if  you  say 
anything  that  relatM  to  positions  held  by  the  Communist  Party  or 
the  Fascist  Party  or  relates  to  criticisms  about  elected  officials  in 
the  Stats,  the  Oovemor,  the  Senators,  that’s  contemptuous? 

Mr.  Barr.  No,  Mr.  Chairman.  As  I  said,  the  constitutional 
amendment  would  not  permit  the  prohibition  of  words  or  gestures. 
It  would  onty  permit  legislatures  to  prohibit  physical  contact  with 
the  flag  that  could  be  reasonably  understood  to  be  contemptuous. 
So  it  would  permit  States  to  say,  trampling  on  the  flag  is  prohibit¬ 
ed. 

The  Chairman.  That’s  the  kind  of  statute  a  State  could  pass. 
Could  thev  pass  a  statute  allowing  me  to  bum  the  flag  saying,  I 
bum  this  because  my  heart  is  broken  and  because  x  number  of  ma¬ 
rines  were  killed  in  Lebanon,  and  I’m  offering  this  flag  up  as  a 
symbol  of  the  fire  and  tragedy  that  they  underwent  prior  to  their 
death?  Could  thev - 

Mr.  Barr.  WeU,  under  vour  statute,  that  person  would  have  to 
be  prosecuted  r^ardless  or  intent. 

'The  Chairman.  That’s  correct. 

Mr.  Barr.  Under  the  existing  law,  the  Government  would  have 
to  show  the  person  was  intending  to  cast  contempt  upon  the  flag. 

The  Chairman.  I  see. 

Mr.  Barr.  The  constitutional  amendment  would  give  the  legisla¬ 
tures  the  discretion  along  that  spectrum. 

llie  Chairman.  So  wHat  the  legislatures  could  do,  they  could  ef¬ 
fectively  make  judgments  about  censoring  certain  kinds  of  speech 
related  to  the  rationale  of  desecrating  the  flag,  destroying  the  flag, 
and  distin^ish  among  them.  They  could  say,  you  can  destroy  the 
flag  if  youTe  doing  it  m  the  name  of  the  Democrat  and  Republican 
Party  and  offering  it  up  as  a  symbol  of  the  heroism  of  those  who 
were  consumed  in  the  flames  of  war,  and  they  could  allow  that. 
But  they  could  say  it  was  contemptuous  if  the  flag  was  being 
burned,  burning  the  flag  saying,  I  burn  this  flag  because  I  believe 
the  Government  of  this  State  and  this  Nation  is  represented  by 
that  Governor  who  is  a  bonehead  sitting  up  there  and  is  an  abso¬ 
lute  idiot,  and  so  I  bum  the  flag  to  demonstrate  my  contempt  for 
hiim  for  the  State  legislature,  and  for  the  State  government. 

(  Mr.  Barr.  The  constitutional  amendment  would  permit  the  legis¬ 
lature  to  make  a  distinction  between  contemptuous  treatment  of 
the  flag  and  innocent  treatment  of  the  flag.  So  the  le^lature  could 
say,  for  example,  that  it  is  not  defacement  of  the  flag  to  permit 
muitary  units  to  put  their  insignias  on  the  flag,  which  they  have 
done  for  time  and  memorial.  That  seems  to  us  to  be  quite  reasona¬ 
ble. 

The  Chairman.  The  State  could  also  make  distinctions  of  what— 
it  could  affect  free  speech  associated  with— in  defining  what  is  con- 
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temptuous,  the  legislature  could  be  as  pernicious  or  as  consistent 
with  what  is  heretofore  been  considered  the  latitude  of  speech  in 
this  country  in  making  a  Judgment  whether  the  action  was,  in  fact, 
legitimate  or  illegitimate,  was  a  violation  of  the  law  or  not  a  viola* 
tion  of  Uie  la^  is  that  right?  ’ 

Mr.  Barb,  well,  within  the  confines  of  the  constitutional  in  the 
languam,  the  legislature  has  latitude  in  the  three  areas  that  I  sug* 
gested.  z  our  amendment  prohibits  a  lot  of  speech. 

The  Chairman.  Let's  assume  for  purposes  of  this  discussion  that 
my  amendment  makes  no  sense. 

Mr.  Barr.  Your  statute,  I  mean. 

The  Chairman.  My  statute,  let’s  assume  it  makes  no  sense.  So  I 
will  grant  that  to  you  for  the  purposes  of  this  discussion.  So  my 
statute  makes  no  sense. 

Now,  let’s  move  to  the  constitutional  amendment,  and  let’s  just 
focus  on  that.  We’ve  now  concluded  my  statute  not  only  is  not  con¬ 
stitutional,  would  not  pass  constitutional  muster,  but  it  would  be 
bad  policy  even  if  it  would  pass  constitutional  muster,  because 
that’s  essentially  what  you’re  saying,  right? 

Mr.  Barr.  Yes. 

The  Chairman.  Now,  let’s  talk  about  the  amendment. 

As  I  understand  the  amendment,  because  the  legislature  has  the 
latitude,  at  least  in  three  areas  under  the  amendment,  one  of  those 
areas  is  actusdfy  to  regulate  speech;  is  that  not  correct?  That’s  the 
latitude  it  has,  the  speech  related  to  the  destruction  for  purposes  of 
a  court  detemiining  whether  or  not  it  was  contemptuous. 

Mr.  Barr.  I’m  not  sure  what  you  mean  by  regulate  speech.  The 
legislature  can  determine  whether  it  wants  to  li^t  the  prohibition 
to  contemptuous  handling  of  the  flag. 

The  Chairman.  But  it  defines  what  contemptuous  is,  doesn’t  it? 
It  can  define  what  contemptuous  is? 

Mr.  Barr.  Well,  as  long  as— well - 

The  Chairman.  Let’s  assume  the  legislature  passed  a  law  saying 
that  if  there’s  any  destruction  or  desecration  of  a  flag  and  associat¬ 
ed  with  that  destruction  is  criticism  of  the  existence  of  a  deity,  the 
sanctity  of  the  government  of  the  State  of  South  Carolina,  and  the 
wisdom  of  the  leadership  of  the  United  States;  it  could  do  that; 
couldn’t  it? 

Mr.  Barr.  Well,  the  limitations  would  be  that  the  conduct  would 
have  to  be  the  physical  desecration  of  the  flag. 

The  Chairman.  That’s  right.  It  would  have  to  result  in  the  physi¬ 
cal  desecration. 

But  whether  or  not  the  physical  desecration  was  done  contemp¬ 
tuously,  because  obviously  if  it  wasn’t  done  contemptuously,  it’s  not 
a  crime.  If  you  go  under  the  existing  rules,  wheuier  it’s  the  Boy 
Scout  Handbook,  and  I’m  not  being  facetious,  or  military  regula¬ 
tions  and  destroy  a  flag,  “desecrate  a  flw,”  it’s  not  desecration,  per 
se,  by  burning  the  flag,  destroying  the  flag,  because  that’s  the  way 
it  is  done  under  the  handbook,  the  rules.  I’m  not  being  facetious 
when  I  say  this.  So  that’s  not  contemptuous. 

So  whether  or  not  you  are  cmilty  of  violating  the  law  will  depend 
upon  what  the  legislature  and/or  the  court  in  that  State  defines  as 
contemptuous,  correct? 
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Mr.  Babb.  Well,  let  me  approach  it  this  way.  Contemptuoueneee 
can  come  in  in  two  ways.  First,  the  physical  act  itself,  the  physical 
desecration  itself  has  to  be  the  kino  of  conduct  that  a  reasonable 
observer  would  understand  to  be  contemptuous.  So  that  the  IcedBla* 
ture  could  not  nrohibit  kissing  the  flag  because  the  act  itself  does 
not  fall  within  the  common  import  of  the  word  desecration. 

The  Chaibman.  Oh,  I  see.  I’m  oonflised  now. 

Mr.  Babb.  Now,  second,  the  legislature  would  have  discretion  to 
determine  whether  there  was  a  mens  rea  requirement  in  the  sense 
that  there  was  a  requirement  that  the  act,  which  would  normally 
be  understood  as  contemptuous,  was  in  fact  contemptuous. 

The  Chaibman.  Understood  by  the  person - 

Mr.  Babb.  The  reasonable  obMrver.  So  that - 

The  Chaibman.  Wait.  You  said  mens  rea,  mens  rea  is - 

Mr.  Babb.  State  of  mind. 

The  Chaibman  [continuing].  State  of  mind  of  the  person  perpe- 
tratingthe  act,  not  the  observer. 

Mr.  Babb.  Correct. 

The  Chaibman.  So  there’s  two  points  you’re  making  here,  as  I 
understand  it.  I’m  sorry  to  take  so  long,  but  I’m  having  trouble  un¬ 
derstanding  this. 

The  first  point  is  whether  or  not  the  observer— I  take  a  flag,  and 
it’s  an  actual  flag,  and  I  stand  here  and  I  look  to  all  of  you  and  I 
say.  I’m  going  to  bum  this  flag.  That’s  all  I  say.  I  don’t  say  any¬ 
thing.  I  take  it  up,  I  borrow^a  match  from  Senator  Kennedy  or 
Senator  Thurmond,  light,  end  up  putting  it  in  an  ashtray  and  bum 
it. 

Now,  the  first  test  of  whether  or  not  1  am  guilty  of  a  crime  would 
be  what  you  all  thought  of  it  If  reasonable  people  looUng  at  what 
I  did  thought  what  I  did  was  a  contemptuous  act,  then  one  of  the 
tests  is  met  toward  guilt,  correct? 

Mr.  Babb.  Right.  The  l^^lature  would  have  made  a  reasonable 
Judgment  that  burning  the  flag  could  be  interpreted  as  physical 
desecration. 

The  Chahiman.  Right.  OK.  Now,  there’s  a  second  test,  mens  rea. 
What  was  Joe  Biden  thinking  of  at  the  time?  What  Joe  Biden  was 
thinking  did  he  understand  what  he  was  doinfl^  What  was  his 
intent?  Was  Joe  Biden’s  intent  to  cast  contempt  upon,  to  desecrate 
the  flag?  Because  we  both  agreed  that  if  I,  through  a  ceremony, 
and  I’m  not  being  facetious  mth  General  Thurmond — and  he  is  a 
mneral— with  General  Thurmond,  we  in  this  room  take  a  tattered 
flag  and  we  bum  it,  don’t  say  a  word,  but  we  go  through  a  process 
silently,  and  we  bum  it,  we  may  be  burning  it  by  the  book,  by  the 
handbook.  So  although  I  desecrated  it,  you  know,  it’s  been  bura^, 
it’s  been  destroyed,  I^  not  guilty  of  anything? 

Mr.  Babb.  That’s  the  reason  we  do  not  prosecute  people  who  are 
cremated  with  the  flag  today.  That’s  the  reason  we  ao  not  pros¬ 
ecute  veterans  who  destroy  the  flag. 

The  Chaibman.  Right.  I  understand  that. 

So  the  point  I’m  trying  to  mak^though,  is  that  you  all  looking 
on  are  ^mg  to  say,  well.  General  Thurmond  and  his  assistant,  Mr. 
Biden,  uey  j^ust  burned  that  flag  because  that’s  the  way  you  do  it 
with  tatted  flags,  that’s  w^  the  military  does  it.  But  if  Joe 
Biden,  or  anyone  else,  bum?  the  flag,  doesn’t  say  a  word,  just  stood 


94 


here  and  burned  it.  I  walked  out  here,  and  Just  to  make  a  point, 
and  had  a  large  trash  can  behind  it,  which  is  not  unusum  for 
things  like  this  to  happen  for  demonstrable  purposes  in  the  Senate 
or  in  the  House  or  Congress  or  with  Presidents,  and  Just  turned 
and  lit  the  flag  and  sat  down,  and  Just  sat  here  and  smiled  while  it 
burned  behind  me.  One  of  the  thinm  is,  would  a  reasonable  person 
sittina  out  there  think  the  act  that  I  Just  did,  lightiim  a  match  to 
that  flag,  was  it  conten^uous?  Did  1  do  it  because  I  was  casting 
contenmt  upon  that  fla^ 

Mr.  Babb.  That  would  be  the  first  inquiry. 

The  Chaibman.  That  would  be  the  fm  test,  right? 

Mr.  Babb.  To  determine  udiether - 

The  Chaibman.  Whether  I’m  guilty  or  not? 

Mr.  Babb.  No.  That  would  b^if  the  statute  prohibits  bumhig, 
the  first  issue  is - 

The  Chaibman.  Wasn’t  that  desecration?  Isn’t  burning  desecra¬ 
tion? 

Mr.  Babb.  The  inquiry  on  whether  it’s  physical  desecration 
comes  in  when  you’re  looking  at  the  statute  to  see  if  the  statute  is 
within  the  scope  of  the  constitutional  power. 

The  Chaibman.  OK. 

Mr.  Babb.  So  if  the  statute  sa^,  we  prohibit  burning  of  the  flag 
to  cast  contempt  on  the  flag,  let’s  Just  say  that  that’s  the  statute, 
which  is  essentially  what  the  statute  is  today.  The  first  issue  is, 
well,  could  the  legislative  body  have  prohibited  bumins^  The 
answer  is  yes,  because  it  falls  within  the  framework  of  ^ysical 
desecration. 

How  do  we  know  that?  Because  the  ordinary  person  would  say 
that  burning  can  be - 

The  Chaibman.  Can  be. 

Mr.  Babb  [continuing].  Can  be  contemptuous,  would  normally  be 
perceived  as  contemptuous  if  you’re  burning  the  flag.  That’s  where 
that  inquiry  comes  in. 

Then  if  you  were  prosecuted,  the  question  would  be,  did  you  meet 
the  state  of  mind  requirement  of  the  statute,  which  would  be— — 

The  Chaibman.  Well,  wouldn’t  you  have  to  establish  in  court  in 
prosecuting  me  that  it  did  meet  the  test,  the  first  threshold  test 
that  it  was  contemptuous? 

What  would  hapnen  if  I  stood  in  court  under  the  hypothetical 
statute  we  are  talking  about  that  the  Constitution  allows  and  said 
in  court  I  burned  that  flag  out  of  love  of  my  country,  I  burned  that 
flag  because  I  felt  so  strongly  about  it?  I  wanted  everyone  in  here 
to  look  at  that  flag  and  understand  what  it  meant,  and  the  most 
stark  way  to  have  ^t  happen  would  be  to  bum  it. 

Mr.  Babb.  The  Government  would  have  the  burden  of  establish¬ 
ing  bcvond  a  reasonable  doubt  that  you  were  casting  contempt 
upon  the  flag. 

The  Chaibman.  Right,  OK.  Now,  we  are  back  to  the  only  thing  I 
was  trying  to  establim. 

So  the  Government  has  the  burden  of  establishing  that  my 
action  was  contemptuous.  Then  the  Government  would  also  have 
the  burden  of  provmg  that  I  knew  it  was  contemptuous,  I  meant  it 
to  be  contemptuous,  that  that  was  my  intent? 
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Mr.  Barr.  That  is  what  I  Just  said.  That  is  what  I  was  just  talk* 
ingabout. 

llie  Chairman.  OK.  Whera  does  the  mens  rea  come  in? 

Mr.  Barr.  The  mens  rea - 

The  Chairman.  Iluit  is  the  mens  rea? 

Mr.  Barr.  Right. 

The  Chairman.  OK. 

Mr.  Barr.  Now,  what  happens  if  the  legislature  passes  a  law  that 
says  that  if  one  were  to  bum  the  flag  and  while  burning  it  suggest 
that  the  burning  was  for  the  purpose  of  casting  contempt  not  only 
upon  the  flag  but  God  and  the  elected  officials  of  this  State  and 
this  country? 

Mr.  Barr.  Well,  I  do  not  think  that  that  would  be  within  the 
framework  of  the  constitutional  amendment. 

The  Chairman.  Why? 

Mr.  Barr.  Because  the  constitutional  amendment  empowers  pun¬ 
ishing,  physical  desecration  of  the  flag.  Now,  that  power  cannot  be 
exercisM— it  does  not  grant  you  the  power  to  protect,  for  example, 
the  name  of  the  de^. 

The  Chairman.  Well,  I  am  talking  too  much  time  here.  I  have 
other  questions.  I  will  come  back. 

Let  me  yield  to  my  coUeawe  fh>m  South  Carolina. 

Senator  Thurmono.  Mr.  Chairman,  I  would  like  to  discuss  with 
you  Just  a  moment.  Judge  Bosk  is  here.  He  has  got  to  catch  a  train 
at  4  o’clock;  he  has  to  leave  here  by  8:80.  Would  it  be  possible  if  we 
can  get  Mr.  Barr  to  agree  to  stand  aside  and  take  him  and  Mr. 
Cooper  now?  Or  would  you  want  him  to  come  back  at  another  hear- 
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I  Chairman.  Well,  I  do  not  want  to  inconvenience  Judm  Bork. 
But  the  same  request  has  been  made  by  two  other  of  our  witnesses 
who  are  ftnm  out  of  town,  and  also  by  our  former  colleague  who 
wished  to  come  back.  I  would  be  reluctant  to  do  that  unless  we 
could  have  the  staff  go  out  and  find  out  whether  everyone  who  is  to 
tesi^  is  willing  to  cnange— because  the  order  was  known  for  some 
time. 

Senator  Thurmond.  We  can  run  as  late  as  necessary  to  accom¬ 
modate  everybody. 

The  Chahusan.  Sure. 

Senator  Thurmond.  But  those  catching  a  plane  or  a  train  at  a 
certain  time,  I  thought  we  could  take  then  first. 

The  Chairman.  I  would  be  happy  to  attempt  to  do  so. 

Let  us  keep  going  with  Mr.  Bair,  and  I  will  ask  the  staff  to  con¬ 
tact  eadi  of  the  witnesses  now  to  see  what  their  scheduling  re¬ 
quirements  are. 

In  the  meantime,  let  us  continue.  Any  of  the  other  three  people, 
they  may  also  have  4  o’clock  trains  or  planes.  So  I  do  not  want  to 
take  it  out  of  order  unless  we  know  that  we  are  not  inconvenienc¬ 
ing  the  other  witnesses  as  well. 

Senator  Thurmond.  If  the  other  witnesses  have  schedules  at  a 
definite  time. 

The  Chairman.  That  is  what  I  am  tiying  to  find  ouji. 

Mr.  Barr.  I  have  to  leave  the  countiy  this  evening. 

Senator  TmmMOND.  What? 

Mr.  Barr.  I  have  to  leave  the  city  by  6  o’clock. 
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The  Chairman.  Mr.  Barr  has  to  leave  the  country. 

Mr.  Barr.  I  am  leaving  the  city  and  then  leaving  the  country  to¬ 
night. 

senator  Thurmond.  Well,  you  would  have  a  little  more  time  if 
Judge  Bork  went  on  to  catch  nis  train,  would  you  not,  if  you  stand 
aside  now?  Would  you  be  willing  for  Judge  Bork  to  go  idicM,  and  it 
should  not  take  over  80  minutes,  and  then  bring  you  back,  Mr. 
Barr?  I  am  asking  you  if  you  want  to  do  this.lt  is  up  to  you 
though. 

Mr.  Barr.  Yes,  I  am  willing  to  stand  aside  for  80  minutes. 

The  Chairman.  You  are  wuling  to  stand  aside  for  80  minutes  as¬ 
suming  everyone  is  willing  to  stand  aside. 

Now,  let  us  just  continue  the  questioning.  Our  staffs,  yours  and 
mine,  are  out  there  trying  to  figure  out  what  the  witnesses  'sched¬ 
ules  are.  I  promise  you  I  will  attempt  to  accommodate  Judge  Bork. 
His  testimony  is  important.  I  want  to  hear  it.  But  let  us  move  on 
and  not  waste  time  while  we  are  asking  those  questions.  It  will 
take  another  five  minutes  to  find  out  what  the  schedules  are. 

Senator  Thurmond.  Well,  Judge  Bork  has  to  leave  here  in  80 
minutes  to  catch  his  train. 

The  Chairman.  I  understand  that. 

Senator  Thurmond.  Well,  if  the  witnesses  are  here,  let  them 
stand  vm  now  and  say  what  they  can  do. 

The  Chairman.  Is  there  any  witness  that  has  to  leave  town,  as 
Mr.  Barr  does,  by  6  o'clock? 

Senator  Thurmond.  By  4jJie  has  to  leave  at  4  o'clock. 

The  Chairman.  I  know.  This  is  not  a  ffuitfhl  discussion  in  open 
session.  Let  me - 


Senator  Kennedy.  Mr.  Chairman,  I  have  just  a  few  questions  for 
Mr.  Barr.  I  will  be  glad  to  proceed  in  any  way  that  you - 

The  Chairman.  Why  do  you  not  proceed  with  questions  while  I 
check  this  out 

Senator  Kennedy.  Mr.  Barr,  in  your  testimony,  you  point  out  the 
Congress  and  the  states  would  have  wide  latitude  ff  this  amend¬ 
ment  should  go  in  effect  to  prohibit  that  conduct  towards  the  flag 
that  they  believe  deserves  proscription. 

In  construing  the  amendment  i  imagine  that  fbture  courts  will 
look  to  Conmress'  intent.  And  one  mqjor  place  where  that  Intent  is 
apparent  is  In  the  preamble  to  the  amendment.  And  that  preamble 
makes  it  clear  that  physical  desecration  includes  "displaying  the 
flag  in  a  contemptuous  tashion." 

And  then  in  your  testimony  you  define  this  desecration.  Your 
own  testimony  quotes  Black's  Law  Journal  as  defining  desecration 
to  include  "To  put  to  an  unworthy  use.''  Put  to  an  unworthy  use. 
And)  as  the  chairman  has  tried  to  better  understand,  you  know, 
what  we  are  really  driving  at,  to  be  put  to  an  unworthy  use, 
couldn't  this  amendment  authorize  Congress  or  a  le^lature  in  the 
future  to  decide  that  using  ffie  American  flag  in  political  commer¬ 
cials  is  an  imworthy  use? 

Mr.  Barr.  Well,  no.  Senator.  What  I  testified  before  was  that  we 
understand  the  term  "physical  desecration,''  first  the  term  "physi¬ 
cal"  requires  some  kind  of  physical  contact  with  a  flag  apart  from 
its  non^  display.  We  do  not  believe  that  the  government  can  get 
into  the  business,  or  l^islatures  ccui  get  into  the  business,  of  deter- 
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mining  who  is  worthy,  the  moral  worth  of  individuals  or  contexts 
in  which  the  flag  is  Splayed.  As  long  as  the  flag  is  displayed  in  a 
customary  manner  in  a  way  that  does  not  involve  some  kind  of 
contemptuous  contact,  with  the  flag,  we  do  not  believe  it  would  be 
within  the  power  of  the  legislature  to  proscribe. 

Senator  Kennedy.  Well,  the  preamble  mentions  that  “the  physi¬ 
cal  desecration  may  include,  but  is  not  limited  to,"  and  then  it 
sa}rB,  “or  displaying  the  flag  in  a  contemptuous  manner."  And  your 
testimony  descnbes  contemptuous  manner,  as  I  said,  “to  put  to  an 
imworthy  use."  And  wouldn't  you  say  that  there  are  those  who  be¬ 
lieve  that  using  the  flags  in  a  politi<^  commercial  is  an  unworthy 
use? 


Mr.  Baer.  Well,  my  whole  testimony,  and  what  I  have  just  said 
is.  that  the  word  “physical"  requires  physical  contact  with  the  flag. 
We  understand  the  word  desecrate  to  require  a  contact  that  would 
be  such  that  cm  objective  observer  would  reasonably  perceive  it  to 
be  contemptuous. 

We  do  not  believe  that  the  constitutional  cunendment,  for  exam¬ 
ple,  would  authorize  a  legislature  to  prohibit  some  kinds  of  people 
m)m  displaying  the  flag  because  the  oisplay  of  the  flag  does  not  In¬ 
volve  an  abusive  physical  contact  with  the  flag  cmd  it  does  not  in¬ 
volve  desecration  within  the  common  import  of  that  word.  And  we 
do  not  think  that  the  legislature  should  set  into  the  business  of  de¬ 
ciding  who  is  morally  worthy  to  display  tne  flag. 

Senator  Kennedy.  Well,  as  to  “displaying  the  flag  in  a  contemp¬ 
tuous  manner^"  what  if  a  politicicm  were  to  wrap  hun  or  herself  m 
the  flag,  how  does  that  fit  into  your  requirement?  Particularly 
when  you  are  saying  with  your  definition  of  an  unworthy  use, 
there  are  plenty  of  Americcms  who  believe  that  politicians  wrap¬ 
ping  themselves  in  the  flag  would  be  an  unworthy  use  of  the  flag. 

Mr.  Barr.  First,  let  me  say  that  the  constitutional  amendment, 
the  preamble  language  has  to  be  interpreted  against  the  language 
of  the  actual  amendment  itself.  It  is  the  Icmmage  of  the  cunend¬ 
ment  itself  that  would  appecur  in  the  Constitution.  And  as  I  say,  the 
legislature  would  have  the  power  under  this  cunendment,  which  is 
the  power  they  had  prior  to  June  21— so  this  is  nothing  new— they 
would  have  the  power  to  prohibit  the  physical  desecration  of  the 
fictf ,  which  requires  contemptuous  contact  with  the  flag. 

Senator  Kennedy.  Well,  m  the  precunble  that  tcdks  about  phrai- 
ccd  desecration— at  the  top  of  page  2,  you  define  that  as  inclumng 
“displaying  in  a  contemptuous  manner."  You  cite  the  definition  of 
desecration  as  “to  bs  Put  to  RP  unworthy  use."  That  is  pretty 
broad,  I  wopld  think.  There  cu«  a  lot  of  people  that  think  that  the 
Amenccm  flag  that  has  been  carried  in  battle  should  not  be  put  on 
slippers,  shomd  not  be  worn  as  secures,  should  not  be  made  into 
bathhig  suits,  that  they  have  such  honor  for  it  in  terms  of  the 
Americcm  history,  cmd  when  they  see  people  weeuring  these  as  bath¬ 
ing  suits  or  displaying  them  as  towels,  beach  tow^,  that  that  is 
certcdnly  cm  unworthy  action. 

And  I  think  you  can  probably  find  a  lot  of  people  who  would 
tUnk  it  was  unworthy.  Do  you  not? 

Mr.  Barr.  Well,  I  am  not  sure  whether  it  recdly  matters  whether 
people  think  it  is  unworthy.  The  issue  is  whether  the  le^latures, 
the  people’s  representatives,  want  to  prohibit  certain  kinds  of  phys- 
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ical  desecration  of  the  flag.  As  we  say,  desecration  requires  physi¬ 
cal  action  toward  the  flag,  on  the  flag,  that  a  reasonable  person 
would  perceive  as  contemptuous. 

These  lines  would  have  to  be  drawn  by  the  State  legislature  or 
the  Congress  regardless  of  whether  you  went  by  constitutional 
amendment  or  a  statute.  Senator  Biaen’s  statute  would  prohibit 
people  from  wearing  simpers  with  the  imprint  of  the  flag  on  it. 

Senator  Kennedy.  Well,  the  only  point  is  this  amendment  would 
authorize  the  legislators  to  legislate  in  that  particular  way.  Other¬ 
wise,  I  do  not  know  what  the  words  themselves  and  your  imder- 
standing  of  the  words  in  your  testimony,  what  the  rest  of  the 
meaning  would  be. 

And  it  Just  seems  that  it  just  leads  to  the  kinds  of  examples 
where  they  may  say— and  I  would  think  there  would  be  a  lot  of 
Americans  who  would  feel  that  either  political  figures  wrappiim 
themselves  in  it  or  by  using  the  American  flu  as  towels  or  wha^ 
ever  kind  of  display,  represented  in  this  particular  way  is  an  un¬ 
worthy  and  undignmed  use. 

Ana  given  the  language  in  both  the  article  and  the  definition,  I 
do  not  see  how  vou  would  expect  to  preclude  that  fr«m  happening. 

And  I  would  think  that  that  brings  us  into  a  very  dangerous  kind 
of  position  with  regards  to  the  American  flag. 

Let  me,  if  I - 

Mr.  Babe.  Well,  Senator,  could  I  respond  to  that. 

Senator  Kennedy.  Yes. 

Mr.  Babb.  For  over  100  years,  the  people’s  representatives  have 
been  making  these  decisions. 

Senator  Kennedy.  Not  with  regard  to  the  first  amendment. 

Mr.  Babb.  There  are  48  State  statutes  which  prior  to  Jime  21 
were  presumably  good  law.  Congress  passed  a  law  in  1968.  Now,  on 
June  21,  all  those  laws  were  nullified,  and  prior  to  that  time  the 
people’s  representatives  had  prohibited  contemptuous  treatment  of 
the  flag. 

All  this  constitutional  amendment  would  do  would  be  to  restore 
that  power  to  the  people’s  representatives  and  set  boundaries,  i^d 
one  of  those  boimdaiies  are  that  they  have  to  be  protecting  the 
flitf ,  they  have  to  be  ^tecting  the  flag  from  physical  desecration. 

Senator  Kennedy,  well,  not  in  the  last  100  or  200  years  has 
there  been  changes  in  that  first  amendment  iii  this  Constitution, 
Mr.  Barr. 

Let  me  ask  you:  In  1948  in  West  Vir^ginia  v.  Barnett  the  Supreme 
Court  held  that  no  person  could  be  required  to  salute  the  flag. 
President  Bush  made  a  midor  issue  duriim  the  fall  election  of  Qov- 
emor  Dukakis  vetoing  a  bill  that  would  have  required  teachers  to 
salute  the  flag. 

I  was  Just  wondering,  since  the  President,  Mr.  Bush,  feels  so 
strongly  about  that  kind  of  legislation,  even  though  it  would  be  un¬ 
constitutional,  does  the  adimnistration  support  a  constitutional 
amendment  to  overtijim  that  court  case? 

Mr.  Babb.  No. 

Senator  Kennedy.  Why  not? 

Mr.  Babb.  Well,  because  what  we  are  trying  to  do  with  this  con¬ 
stitutional  amendment  is  to  protect  the  symoolic  value  of  the  flag 
from  people  who  are  assaulting  it.  We  are  not  attempting  to  force 


99 


people  to  salute  the  flag  or  to  necessarily  to  embrace  the  ideas  it 
stands  for.  But  we  do  not  want  people  assaulting  the  flag  as  a 
sjrmbol.  They  are  two  different  things. 

Senator  Kennedy.  Well,  obviously  they  are  two  different  things. 
But  we  heard  so  much  about  it  during  the  course  of  the  campc^, 
every  day  during  the  course  of  the  campaign,  I  just  want^  to  fmd 
out  u  he  had  a  position  with  regard  to  that.  He  made  a  good  deal  of 
it  in  the  course  of  the  campaign.  He  obviously  must  believe  in  that 
very  deeply  because  he  talked  about  it  so  much.  I  was  just  wonder¬ 
ing  whether  you  wanted  to  have  some  adjustment  made  in  terms  of 
that  particular  position  as  well. 

The  Chairman.  Mr.  Chairman,  I  think  we  can  work  it  out.  I 
think  we  can  do  this.  What  we  should  do  is,  Mr.  Barr,  we  will  ask 
you  to  step  aside  for  10  to  16  minutes,  and  we  will  bring  Judge 
Bork  on.  We  will  not  have  anv  time  to  question  Judge  Bork.  We 
will  submit  the  questions  in  writing. 

Mr.  Cooper,  you  are  going  to  be  on  vour  own  and  not  be  on  a 
panel  as  originally  scheduled.  I  am,  with  all  due  respect,  not  going 
to  move  you  up,  OK,  on  this  because  we  do  not  want  to  bump  ev¬ 
erybody. 

So  what  we  are  going  to  do  is  extend  everyone's  prospects  of 
being  able  to  testify  by  16  minutes. 

I  would  ask  unanimous  consent  that  in  order  to  accommodate 
Judge  Bork,  we  will  bring  him  on  now  because  he  has  to  leave 
here,  let  him  testify.  There  will  be  no  questions  of  Judge  Bork.  We 
will  submit  our  questions  in  writing  to  Judge  Bork.  And  we  will 
then  move  on  with  the  r^lar  order. 

Mr.  Barr,  you  are  very  gracious.  We  will  have  you  out  of  here  in 
time  for  you  to  get  out  of  the  country  and  every  one  to  make  their 
planes,  as  I  understand  the  schedules. 

So  if  we  can  bring  Judge  Bork  on  now  for  his  testimony.  And 
again,  there  will  be  no  questions,  so  that  he  is  able  to  m^e  his 
train.  He  and  I  spoke  about  it  for  a  moment.  I  would  like  to  accom¬ 
modate  all  of  you  and  him  if  I  can.  And  his  need  seems  the  most 


urgent. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Tbe  Chahiman.  Happy  to  do  it. 

Judge  Bork,  welcome.  You  were  unable  to  hear  what  I  said,  but 
the  agreement  is  what  we  will  do  is  you  will  testi^,  if  you  are  will¬ 
ing,  and  we  will  refrain  from  questions  and  submit  our  questions  to 
you  in  writing. 

If  you  will  take  the  center  seat.  Judge.  Welcome.  It  is  an  honor 
to  have  you  here.  Please  proceed  with  your  testimony. 
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Judge  Bork.  Thank  you,  Mr.  Chairman. 

If  there  is  any  point,  I  would  be  willing  to  return  in  September 
to  take  any  questions.  But  today  my  schedule  did  not  work  out  too 
well. 

I  am  pleased  to  testify  at  the  invitation  of  this  committee  con- 
.coming  the  proposals  to  restore  to  Congress  and  the  States  the 
power  to  prevent  the  physical  desecration  of  the  American  flag. 
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The  CHAiRMAtT.  Now,  Mr.  Barr,  thank  you  also  for  being  willing, 
as  I  said,  to  stand  aside  for  a  moment. 

I  yield  to  Senator  Thurmond  to  ask  Mr.  Barr  questions. 

Senator  Thubmond.  Mr.  Barr,  some  people  have  suggested  that  if 
the  Government  can  protect  eagles  and  monuments  from  desecra¬ 
tion  or  destruction,  that  it  can  do  so  for  the  flag.  Would  you  care  to 
comment? 

Mr.  Babb.  Yes.  These  are  false  analogies.  Remember  the  basic 
structure  of  symbolic  speech  analysis.  The  issue  is  what  is  the  Gov¬ 
ernment’s  reason  for  the  rule?  If  the  Government’s  reason  is  relat¬ 
ed  to  expression,  the  Government  loees.  So  the  Government  has  to 
show  some  interest,  some  reason  for  its  rule,  that  is  unconnected 
with  expression. 

One  interest  the  Government  does  have  that  is  unconnected  to 
expression  is  the  conservation  interest.  The  Government  wants  to 
protect  certain  thin^  from  physical  destruction  because  they  are 
inherently  rare  and  irreplaceable.  They  are  one  of  a  kind  or  one  of 
a  few. 

The  reason  we  protect  rain  forests  is  not  because  of  their  symbol¬ 
ic  value.  It  is  because  they  are  rare.  The  reason  we  protect  bidd 
eagles  is  because  they  are  rare.  Now,  sometimes  the  Government’s 
conservation  interest— before  I  get  to  that,  let  me  say,  that  is  the 
reason  we  also  protect  historic  buildings.  That  is  another  one  that 
is  thrown  around.  We  protect  historic  buildings  because  they  are 
one  of  a  kind.  If  they  are  destroyed,  that  is  it. 

Now,  the  flag  is  iwerently  reproducible.  We  can  protect  the  flag 
that  flew  over  Fort  McHenry  or  this  flag  that  went  up  San  Juan 
Hill  because  they  are  historic  artifacts,  one  of  a  kind. 

Now,  sometimes  the  Government’s  conservation  interest  coexists 
with  the  symbolic  nature  of  the  article.  For  example,  the  Statue  of 
Liberty  is  both  uni(;|ue,  one  of  a  kind,  and  it  is  symbolic.  But  the 
reason  we  protect  it  is  because  of  our  conservation  interests.  I 
could  build  an  exact  replica  of  the  Statue  of  Liberty  in  my  front 
yard  and  blow  it  up,  and  I  have  not  violated  any  kind  of  govern¬ 
ment  interest. 

Senator  Thubmond.  Mr.  Barr,  are  you  familiar  with  Representa¬ 
tive  Brooks’  proposal  that  was  approved  by  the  House  Judiciary 
Committee? 

Mr.  Babb.  Yes,  I  am,  generally. 

Senator  Thubmond.  Would  you  give  us  your  view  on  that  propos¬ 
al? 

Mr.  Babb.  There  are  several  defects  with  the  bill  that  was  report¬ 
ed  out  of  the  House  Judiciary  Committee.  First,  we  believe  it  is  un¬ 
constitutional  for  the  reasons  we  have  set  forth  here,  and  that  is 
that  the  reason  is  acting,  the  .reason  the  Government  is  trying  to 
protect  the  physical  int^lril^  of  the  flag,  is  because  of  its  s3rmbolic 
value,  and  tnerefore  it  is  innerently  related  to  expression.  And  for 
that  reason,  it  will  be  struck  down  under  exacting  scrutiny. 

Moreover,  the  bill  is  comoletely  ineffectual.  It  deletes  from  its 
cover^e  the  word  “defile,”  thus  TOrmitting  soiling  of  the  flag.  And 
then  it  provides  an  absolute  defense  for  anyone  who  destroys  a 
soiled  flag.  So  anyone  who  wants  to  destroy  the  fW  contemptuous¬ 
ly  can  simply  soil  the  flag  first  and  then  burn  it.  So  the  statute 
does  not  protect  the  flag. 
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Moreover,  the  statute  is  again  over  broads  It  covers  any  kind  of 
conduct  with  the  flag,  any  kind  of  mutilation  of  the  flag,  or  any 
kind  of  defacement  of  the  flag,  regardless  of  intent,  ^d  that 
means  that  it  woxild  prohibit  such  thinm  as  putting  unit  designa¬ 
tions  on  the  flag,  and  it  would  also  prohibit  making  a  movie  that 
showed  the  flag  mutilated,  as  numerous  movies  that  you  can  go 
and  rent  toda^  show  the  flag  being  destroyed. 

Moreover,  m  order  to  soften  the  impact  of  its  overbreadth,  it 
limits  protection  only  to  official  flags  of  the  United  States.  Now, 
that  means  that  it  cuts  back  from  what  Con^press  has  done  in  the 
past  and  it  cuts  back  from  what  Senator  Biden  wants  to  do,  be¬ 
cause  it  would  permit  the  desecration  of  depictions  of  the  flag.  So 
under  the  statute  you  could  have  a  billboard  or  a  mural  with  a 
swastika  across  it,  and  as  long  as  it  was  not  the  actual  flag,  as  long 
as  it  was  a  depiction,  a  perf^  depiction,  you  could  not jprohibit 
that  kind  of  conduct.  Moreover,  you  could  bum  48-star  flags,  18- 
star  flags.  So  it  cuts  substantially  back  from  the  protection  that 
Congress  thought  was  necessary  in  1968. 

Senator  Thurmond.  Are  you  familiar  with  a  ^posal  of  the  dis¬ 
tinguished  Chairman  of  this  committee.  Senator  jBiaen? 

Mr.  Barr.  Yes,  I  am. 

Senator  Thurmond.  Would  you  care  to  comment  on  that. 

Mr.  Barr.  Well,  most  of  m^  testimony  actually  focused  on  Sena¬ 
tor  Biden's  propoi^.  And  I  pointed  out — — 

Senator  Thurmond.  Just  briefly.  In  other  words,  I  will  ask  you 
this:  Do  you  think  Congressman  Brooks’  proposal.  Senator  Biden’s 
proposal,  or  a  proposal  by  anybody  else  m  the  form  of  a  statute, 
would  guaranty  results? 

Mr.  Barr.  No,  it  would  not  guarantee  results.  It  would  be  uncon¬ 
stitutional  and  struck  down  as  unconstitutional. 

One  of  the  flaws  of  the  stotutoiy  approach,  we  have  already  de¬ 
scribed  why  we  think  it  is  unconstitutional,  why  we  think  it  is  over 
broad.  Now,  the  premise  of  the  statute  is  that  it  is  neutral,  that  is 
the  premise  of  the  statute.  But  let  us  really  take  a  look  at  that 
neutrality.  It  is  not  neutral. 

Where  did  these  verbs  come  from?  Trample,  deface,  lay  on  the 
ground,  bum,  those  are  not  things  people  do  when  they  are  using 
the  flag  in  a  positive  way  normally?  Why  have  we  not  included 
other  verbs  in  that  prohibition?  A  purely  neutral  approach  to  the 
flag  would  say  either  everyone  can  use  it  or  no  one  can  use  it. 
These  verbs  were  picked  for  a  reason.  They  are  thinm  that  people 
commonly  do  to  show  disrespect,  deface  the  flag,  usually. 

Now,  the  one  thing  is  bum,  b^use  we  can  bum  flags  respectM- 
ly.  And  low  and  behold,  we  say  now  that  there  is  an  exception  for 
respectfril  burning  of  the  flag.  Tliere  goes  your  neutrality. 

Moreover,  it  ssad,  well,  we  are  remly  concerned  about  the  physi¬ 
cal  integri^  of  the  flag.  Is  that  tme?  There  are  some  things  that 
are  prohibited  that  have  noth^  to  do  with  the  physical  integrity 
of  the  flag.  And  there  are  things  that  can  devastate  the  i^ysical 
int^prity  of  the  flag  that  are  not  covered. 

For  example,  to  maintain  it  on  the  ground,  that  does  not  neces¬ 
sarily  hurt  the  physical  integriiy  of  the  flag.  Putting  the  flag  in  a 
high  wind,  if  anyone  has  seen  a  flag  really  go  in  a  nigh  wind,  now 
tiiat  affects  the  physical  integrity  of  the  flag. 
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Where  is  the  physical  integrity  of  the  flag  safest?  On  my  livii^ 
room  floor  under  plexiglass,  where  it  would  be  prohibited  by  this 
statute,  or  flying  it  on  a  skyscraper  where  it  wul  be  ripped  into 
shreds  in  a  few  weeks.  But  the  statute  does  not  protect  the  physical 
intc^ty  of  the  flag  in  a  high  wind.  Why  not?  Because  that  Is  the 
kind  of  conduct  we  want  to  encourage.  This  is  not  neutral. 

If  we  are  really  concerned  with  the  physical  integrity  of  the  flag 
why  are  we  prohibiting  maintaining  it  on  the  ground  and  yet  we 
carnr  it  into  battle  and  put  it  on  ships  where  its  physical  integrity 
can  be  affected.  We  are  not  really  interested  purely  in  the  physicu 
integrity  of  the  flag. 

The  reason  we  want  to  protect  the  flag  is  its  symbolic  value.  Ev¬ 
eryone  has  said  that.  It  is  no  secret.  It  is  on  the  record.  No  one  has 
set  forth  any  reason  other  than  protecting  the  symbolic  value  of 
the  flag  to  support  a  statute.  We  have  not  heard  it  from  anyone. 

And  as  long  as  that  is  the  reason,  protecting  the  symbolic  value 
of  the  flag,  the  statute  is  dead  on  arrival. 

Senator  Thurmond.  Now,  Mr.  Barr,  I  believe  your  opinion  is  in 
consonance  with  that  of  the  Attorney  General,  the  Honorable  Dick 
Thornburgh,  on  this  subject,  is  that  right? 

Mr.  Barr.  That  is  correct. 

Senator  Thurmond.  And,  Mr.  Chairman,  without  objection,  I 
would  ask  unanimous  consent  that  a  letter  to  me  dated  July  81, 
1989,  be  placed  in  the  record,  at  this  point. 

[The  July  81, 1989,  letter  to  Senator  Thurmond  follows:] 
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sf  tlt»  AltiRtttfi  tfntnal 
■aal|iiigtim,B.  (B.  20590 


July  31,  1«69 


Th«  Konorabl#  Stroa  Thuraond 
tJnitad  Stataa  Senata 
Ifaahington,  D.C.  20S10 

Daar  Sanator  Thuraond: 

Tha  Coaalttaa  on  tha  Judiciary  aakad  for  tha  viawa  of  tha 
Dapartaant  of  Juatioa  on  whathar  an  aaandaent  to  tha  constitution 
is  nacassary,  or  whathar  a  atatuta  would  suffiea^  to  protact  tha 
Flag  of  tha  Uni tad  statas  froa  burning  and  othar  forms  of 
dasaoracion*  Tha  naad  to  taka  action  to  protact  tha  Flag  is 
prompted  by  tha  Suprams  Court's  raoant  decision  in  ZiKll 
Johnson.  57  U.8.L.W*  4770  (June  21,  1989),  that  a  State  cannot 
punish  a  parson  who  bums  or  otharwisa  dasacratas  tha  Flag  to 
communioata  a  massage. 

Tha  Dapartmant  has  carafully  considarad  tha  question  and 
datarminad  for  tha  reasons  sat  forth  in  the  Dapartmant 's 
testimony  before  tha  Subcommittaa  on  Civil  and  Constitutional 
Rights  of  tha  Housa  Judiciary  Committaa  that  any  statute  that 
prohibits  dasaoration  of  tha  Flag  to  protect  its  symbolic  value, 
which  is  tha  only  reason  that  Congress  would  pass  such  a  statute, 
would  be  unconstitutional.  Consequently,  wa  believe  that  tha 
only  way  to  ensure  protection  of  tlia  Flag  is  through  a  constitu¬ 
tional  amendment.  You  have  ny  assurance  that  tha  President  and  I 
would  be  tha  first  to  support  a  statute  if  wa  thought  it  could 
survive  constitutional  challenge* 

He  think  it  is  plain  that  even  a  statute  prohibiting  all 
Flag  desecration  would  be  held  unconstitutional  under  Texas  v. 
Johnson.  Under  the  decision,  it  is  tha  government's  reason  for 
prohibiting  Flag  desecration— not  whether  tha  statute 
indiscriminately  prohibits  all  destruction  or  damage  to  the 
Flag— that  determines  the  constitutionality  of  the  prohibition. 
The  reason  for  prohibiting  all  Flag  desecration  is  the  same  as 
for  prohibiting  only  contemptuous  desecration— protection  of  tha 
symbolic  value  of  the  Flag.  Thus,  a  statute  that  prohibits  all 
physical  destruction  or  defacement  ot  the  Flag  to  preserve  the 
symbolic  value  of  the  Flag  is  as  unconstitutional  under  the 
reasoning  of  Texas  v.  Johnson  as  one  that  prohibits  only 
contemptuous  desecration. 
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Th«  And  I  hav#  andorsAd  tha  aaandaant  propasad  by 

•anatoka  Oola  and  Dixon  and  Congraaanan  Mlchal  and  Mentgoaary. 
Thia  aaandiMnt  would  raatora  to  Congraaa  and  tha  Stataa  tha  povar 
to  pravant  tha  phyaieal  daaaoration  of  tha  Flag  that  waa  takan 
away  by  tha  fupraaa  Court  in  Toxaa  v.  Johnaon.  Xn  eontraat  to  a 
atatuta#  it  would  anabla  tha  Congraaa  ahd  tha  dtataa  to  dafina 
and  prohibit  only  tha  apaoifio  oonduot  naeaaaary  to  praaarving 
tha  Flag' a  ayiy>olie  valua.  thia  flaxibility  to  prohibit  only  tha 
contaaptuoua  oonduot  that  oonoarna  tha  Aaarioan  paopla  can  only 
ba  aaeurad  with  a  oonatitutional  aaondmint* 

Tha  Praaidant  and  X  urga  tha  Congraaa  to  aova  axpaditioualy 
to  aand  thia  anandaant  to  tha  Btataa  ao  that  tha  paopla  ,aay 
daoida  whathar  thay  want  thair  Flag  protaotad. 
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Senator  Thurmond.  I  will  agree  he  is  not  here,  so  I  guess  I  will 
have  to - 

Mr.  Barr.  Senator  Thurmond,  there  have  been  some  snide  re¬ 
marks  about  the  President’s  motivations  in  this.  The  President 
right  a^r  the  decision  was  issued  asked  the  Department  of  Jus¬ 
tice,  asked  the  Attorney  (General,  to  analyze  the  opinion  to  deter¬ 
mine  how  we  could  best  go  about  protecting  the  flag  of  the  United 
States. 

People  have  referred  to  the  fact  that  there  was  a  delay,  and  onlv 
after,  some  time  did  the  President  come  out  and  endorse  an  amend¬ 
ment.  Well,  it  is  true  that  the  Department  of  Justice  did  eimage  in 
a  painstaking  analysis  to  determine  whether  this  could  be  done  by 
statute. 

Senator  Thurmond.  In  other  words,  they  gave  a  study  that 
looked  into  it,  investigated  it,  and  determined  that  a  statute  will 
not  get  results,  that  if  we  are  going  to  get  results  it  will  take  a  con¬ 
stitutional  amendment.  Is  that  correct? 

Mr.  Barr.  That  is  right.  Senator.  I  personally  reported  that  to 
the  Attorney  General  and  to  the  White  House.  And  the  next  day 
the  President  supported  the  constitutional  amendment. 

Senator  Thurmond.  I  guess  that  is  all  the  questions  I  have. 

The  Senator  from  New  Hampshire. 

Senator  Humphrey.  Mr.  Barr,  I  am  wondering  if  we  can  define 
the  scope  of  the  problem  which  flag  burning  presents.  According  to 
the  press,  the  Attorney  Genertd  undertook  a  survey  to  determine 
how  many  persons  were  incarcerated  under  the  Federal  flag  stat¬ 
ute.  Can  you  tell  us  what  the  report  of  that  was,  the  conclusion? 

Mr.  Barr.  As  best  as  we  can  tell,  or  at  least  as  I  am  informed,  on 
June  21  there  was  one  Federal  prisoner  in  custody  who  had  been 
prosecuted  for  desecration  of  the  flag.  And  he  was  released  on  June 
30. 

Senator  Humphrey.  Why  are  there  not  more? 

Mr.  Barr.  I  do  not  know  what  the  situation  is  in  the  states. 

Senator  Humphrey.  But  I  am  talking  about  under  the  federal 
statute,  why  are  there  not  moro? 

Mr.  Barr.  Well,  I  guess  there  are  a  number  of  reasons.  One  is 
that  for  100  years,  we  have  had  laws  on  the  books  making  it  crimi¬ 
nal  to  desecrate  the  flag.  When  those  laws  are  nullified  and  they 
are  no  longer  that  inhibition,  it  is  hard  to  say  what  kind  of  prolix 
lem  it  would  be. 

Another  reason  is,  like  any  extremely  offensive  action  or  action 
that  is  essentially  tabu  in  some  respects,  it  is  not  that  common  an 
offense.  But  after  all,  we  adopted  a  poll  tax  constitutional  amend¬ 
ment  when  there  were  only  two  jurisdictions,  two  districts  in  the 
United  States,  that  had  a  poll  tax.  I  am  sure  you  would  not  suggest 
that  Just  because  there  was  a  small  problem  at  the  time,  we  should 
not  have  a  constitutional  amendment  ensuring  that  there  would  be 
no jx>ll  tax. 

Senator  Humphrey.  Well,  that  the  poll  tax  existed  in  two  juris¬ 
dictions,  as  you  say,  is  not  to  say  that  it  did  not  affect  a  great  many 
people. 

Mr.  Barr.  Well,  if  there  was - 
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Senator  Humphrey.  I  do  not  want  to  get  sidetracked,  if  vou  do 
not  mind.  I  am  trying  to  really  understand  the  Department’^s  posi¬ 
tion. 

Have  there  been  many  cases  where  the  Department  just  decided 
not  to  prosecute?  I  mean  is  the  fact  that  there  was  only  one  person 
incarcerated  in  recent  times  indicative,  or  have  there  been  many 
cases  where  the  Department  just  declin^  to  prosecute? 

Mr.  Barr.  I  did  not  sav  that  there  was  only  one  case  in  recent 
times.  What  I  said  was  the  survey  done  on  June  21  revealed  that 
there  was  still  one  Federal  prisoner  in  custody.  Now,  there  were 
other  prosecutions  in  the  past,  some  of  which  went  through  the 
court  system.  After  all,  in  1982,  there  was  the  Kyim  case  where 
someone  W6is  successfully  prosecuted  for  burning  the  flag  and  wets 
incarcerated,  and  the  fourth  circuit  upheld  Congress’  statute  and 
the  Supreme  Court  denied  certiorari.  But  after  all,  in  1968  it  was 
sufficient  enough  problem  for  Congress  to  turn  its  attention  to  it 
and  pass  a  statute. 

Senator  Humphrey.  1982,  and  apparently  one  in  more  recent 
times.  Any  others  that  vou  can  point  to  in  recent  times? 

Mr.  Barr.  Well,  I  did  notice  that  right  after  the  Court’s  opinion 
some  pro-abortionist  did  bum  the  flag. 

Senator  Humphrey.  Yes.  Well,  you  can  always  expect  a  few 
people  to  capitalize  on  press  interest  while  it  is  high.  And  the  an¬ 
nulment  of  these  statutes  may  have  an  adverse  effect,  you  might  be 
right.  But  it  is  too  dam  early  to  tell  I  think.  And  we  snould  weight 
that  if  it  happens  and  cross  that  bridge  when  we  come  to  it. 

I  mean,  it  it  did  come  to  threaten  the  Republic,  that  would  be  a 
different  story,  no  question  about  that.  But  I  do  not  see  it  as  a 
threat  today,  or  it  is  not  even  on  the  radar  scope  as  far  as  I  can 
tell. 

Mr.  Barr.  Well,  I - 

Senator  Humphrey.  Certainly  the  Department  statistics  would 
indicate  the  same  thing. 

Mr.  Barr.  Well,  I  disagree  with  that.  Senator.  I  think  that  when 
conduct  is  wrong — as  Judge  Bork  said,  we  live  by  symbols.  And  I 
believe  it  is  right  for  the  United  States  to  have  an  unalloyed 
sjrmbol,  an  inviolate  symbol  of  the  nation  that  draws  us  together. 

I  could  not  put  it  better  than  Senator  Biden  did  in  his  testimony 
before  the  House  Judiciary  Committee.  That  is  important.  It  is  a 
compelling  government  interest.  And  just  because  offenses  appear 
to  be  rare  at  that  point  does  not  mean  there  should  not  be  laws 
against  it. 

Senator  Humphrey.  In  any  event,  you  oppose  the  statute  un¬ 
equivocally,  is  that  correct?  You  think  it  just  would  not  suffice?  It 
would  not  work,  it  would  be  struck. 

Mr.  Barr.  It  is  not  only  unconstitutional,  it  is  over  broad  and  the 
logic  behind  it  would  have  a  pernicious  effect  on  the  first  amend¬ 
ment. 

Senator  Humphrey.  Under  either  statutory  remedy  or  constitu¬ 
tional  amendment,  it  would  remain  for  the  Congress  and  the  states 
to  define  "flag”  and  define  "desecration,”  is  that  correct? 

Mr.  Barr.  Define  "flag”  and  "physical  desecration.” 

Senator  Humphrey.  Physical  desecration.  Well,  the  amendment, 
as  you  know,  is  by  design  not  very  specific.  It  is  quite  general.  In 
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the  preamble,  I  g^ess  you  would  call  it,  it  says:  “Whereas  physical 
desecration  may  include  but  is  not  limited  to  such  acts  as  burning, 
mutilating,  defacing,  defiling  or  trampling  on  the  flag,  or  display¬ 
ing  the  flag  in  a  contemptuous  manner,"  et  cetera.  So  clearly  it  is 
going  to  be  for  the  legislatures  to  define  what  is  left  out  of  this 
rather  general  description.  Because  even  the  general  description 
admits  in  the  preamble  that  “desecration  may  include  but  is  not 
limited  to  the  acts  described." 

Let  me  establish  this:  is  the  administration  supporting  the 
Michel  resolution? 

Mr.  Barr.  In  the  Senate,  I  believe  it  is  cosponsored  by  Senators 
Dole  and  Dixon. 

I^nator  Humphrey.  Yes,  they  are  identical  as  far  as  I  know.  The 
administration  has  ofBcially  endorsed  those? 

Mr.  Barr.  That  is  correct. 

Senator  Humphrey.  Under  that,  assuming  that  those  resolutions 
were  to  become  amendments  to  the  Constitution,  what  recourse 
would  a  citizen  have  who  felt  aggrieved  if,  for  example,  a  State  leg¬ 
islature  defined  the  flag  as  the  likeness  of  a  flag  printed  on  paper. 
What  recourse  would  someone  have? 

Mr.  Barr.  Well,  that  statute  could  be  challenged  on  the  ground 
that  that  definition  was  outside  the  scope  of  authority.  We  do  not 
l^lieve  it  would  be.  We  believe  that  under  the  language  of  the  con¬ 
stitutional  amendment,  the  legislature  could  cover  the  official  flag, 
objects  that  could  reasonably  be  perceived  as  the  flag,  as  well  as 
representations  or  depictions  of  the  flag. 

Senator  Humphrey.  Reasonable  in  whose  mind? 

Mr.  Barr.  A  reasonable  person.  That  is  a  standard  we  have 
throughout  the  law.  That  is  the  stemdard  Congress  used  in  1968, 
and  it  is  a  gocKd  standard. 

^nator  Humphrey.  Well,  what  would  the  court,  or  courts  consult 
in  resolving  such  a  case?  They  would  go  back  to  the  amendment 
obviously,  and  they  would  go  back  to  the  legislative  history.  I  do 
not  think  in  this  history  we  are  going  to  define  “flag"  conclusively. 
And  I  am  certain  we  are  not  going  to  define  “desecration"  conclu¬ 
sively.  So  what  would  they  draw  on? 

amendment  is  general  and  vague  and  broad.  And  surely  we 
are  not  going  to  define  conclusively  flag  in  this  history. 

Mr.  Barr.  What  we  are  going  through  here  is  what  we  go 
through  on  every  law.  First  we  have  some  language  that  is  being 
propos^  as  a  constitutional  amendment.  In  fact,  it  is  more  specific 
than  many  provisions  in  the  Constitution.  And  partly  through  this 
process  of  testimony,  and  partly  through  the  ratification  process  in 
the  states,  where  the  State  legislatures  say  what  the  meaning  of 
those  wor^  are,  what  they  understand  them  to  be,  we  give  fuller 
content  to  the  meaning  of  this  language.  And  ultimately  it  has  to 
be  construed  by  the  courts. 

Before  that,  the  l^^atures  have  to  make  a  determination  as  to 
what  kinds  of  laws  they  are  going  to  pass.  They  have  been  passing 
laws  for  over  100  years.  And  all  the  spector  of  not  being  able  to 
<mve  from  coast  to  coast  because  of  lack  of  uniformily  is  just  non¬ 
sense.  Forty-eight  States  have  had  these  laws  on  the  books. 
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We  are  going  back  to  the  situation  before  June  21,  which  four 
Justices  of  the  Supreme  Court  thought  is  consistent  with  the  Con¬ 
stitution. 

Senator  Humphrey.  The  thrust  of  Judge  Bork’s  testimonv 
seemed  to  be  that  as  lon^  as  other  forms  of  expression  are  avail¬ 
able  to  express  the  same  idea,  then  the  Government  may  proscribe 
that  form  or  those  forms  which  are  offensive  to  meyorities.  Is  that 
the  point  from  which  the  administration  is  proceeding  or  what? 
What  actually  motivates  this? 

Mr.  Barr.  We  are  being  very— a  constitutional  amendment,  as  1 
understand  it,  is  a  very  up  front  api>roach  to  it.  We  make  no  bones 
about  the  fact  that  what  we  are  trying  to  do  is  to  protect  the  sym¬ 
bolic  value  of  the  flag. 

Now,  if  in  fact  we  are  so  worried  about  the  physical  integrity  of 
the  flag  that  we  And  unit  inscriptions  on  the  flag  to  be  offensive,  if 
we  really  And  it  offensive  for  people  to  be  cremated  with  the  flag, 
if  that  is  the  kind  of  thing  that  strikes  at  the  soul  of  the  Nation, 
why  have  we  had  no  statutes  in  200  years  doing  that,  protecting 
against  that  kind  of  innocent  conduct? 

Well,  we  have  not  had  those  kinds  of  statutes,  because  that  is  not 
the  kind  of  thing  that  strikes  at  the  symbolic  value  of  the  flag.  In 
fact,  some  of  that  kind  of  conduct  strengthens  the  symbolic  value  of 
the  flag. 

Senator  Humphrey.  Are  anyone’s  rights  ii\jured  by  this  decision? 

Mr.  Barr.  Excuse  me? 

Senator  Humphrey.  Are  anyone’s  rights  iixjured  by  this  Texas  v. 
Johnson  decision? 

Mr.  Barr.  I  am  not  sure  what  you  mean  by  rights.  Obviously 
their  constitutional  rights  are  not  violated. 

Senator  Humphrey.  Beg  your  pardon? 

Mr.  Barr.  Obviously  their  constitutional  ri^^hts  are  not  violated. 
The  Supreme  Court  has  said  that  it  is  constitutional  to  bum  the 
flag  as  a  form  of  political  protest.  I  do  not  know  what  you  mean  by 
rights.  I  think  the  Nation  does  have  a  compelling  interest  in  pro¬ 
tecting  the  flag. 

Senator  Humphrey.  Yes,  I  know,  1  understand  that  is  your  point 
of  view.  I  do  not  necessarily  dispute  that. 

But  what  I  am  asking  is  something  else.  There  are  various  ele¬ 
ments,  various  aspects  and  facets  to  this  matter.  And  one  about 
which  I  am  now  asking  you  is  this:  are  the  rights  of  any  individual 
harmed  by  this  decision? 

Mr.  Barr.  I  guess  my  question  is  what  do  you  mean  by  rights?  I 
think  if  you  mean - 

Senator  Humphrey.  You  are  am  Assistant  Attorney  General,  and 
you  are  asking  me  what  I  mean  by  rights? 

Mr.  Barr.  Yes.  Do  you  mean  constitutional  rights,  you  mean 
legd  rights? 

^nator  Humphrey.  I  mean  the  rights  that  we  believe  under  the 
Constitution  and  our  body  of  law. 

Mr.  Barr.  I  would  say  that  in  this  case  the  court  had  found  that 
there  were  no  constitutional  rights  or  legal  rights  that  were  violat¬ 
ed  by  the  burning  of  the  flag. 

Senator  Humphrey.  But  you  are  not  answering  my  question.  Are 
anyone’s  rights  injured  by  this  decision? 
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Mr.  Barr.  As  I  say,  no  constitutional  or  recognized  l^al  rights 
are,  which  is  exactly  why  we  want  to  amend  the  Constitution,  ^ 
cause  we  believe  that  the  Government  does  have  a  legitimate  and 
compelling  interest  in  protecting  the  flag. 

Senator  Humphrey.  But  no  one's  rights  are  iiy'ured? 

Mr.  Barr.  Well,  in  colloquial  sense  I  believe  the  rights  of  the 
Nation  are  ii\jured. 

Senator  Humphrey.  No,  I  am  talking  about  individuals. 

Mr.  Barr.  Well,  I  believe  individuels  comprise  the  Nation.  I  be¬ 
lieve  they  should  have  the  right  to  fend  against  physical  desecra¬ 
tion  of  the  flag  of  the  United  States. 

Senator  Humphrey.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

Senator  Specter. 

Senator  Iwecter.  Thank  you,  Mr.  Chairman.  And  thank  you  for 
yielding  to  me  at  this  time,  although  the  stage  is  not  too  crowded. 

We  have  just  taken  our  first  bretui  in  the  Hastings  hearings,  and 
I  wanted  to  come  over  and  participate  in  these  hearings  l^ause 
they  are  very  important  ones. 

Mr.  Barr,  I  would  like  to  discuss  a  couple  of  points  with  you  in 
just  a  few  minutes  because  I  have  to  get  back  to  the  other  hear¬ 
ings.  But  the  first  subject  I  would  like  to  take  up  with  you — and  I 
am  going  to  condense  this  because  of  the  brevity  of  time  that  I 
have  and  you  do  as  well— is  the  issue  on  the  desirability  of  dealing 
with  a  statute  as  opposed  to  a  constitutional  amendment,  in  the 
first  instance  to  see  if  the  statute  will  pass  muster.  My  sense  is 
that  there  are  good  reasons  to  think  that  it  will. 

But  before  getting  into  the  substance  of  what  a  statute  might 
provide,  I  womd  refer  you  to  the  case  of  Escambia  Chanty,  Florida 
V.  McMillan,  not  that  it  is  a  very  astounding  case,  but  it  is  a 
modem  statement  by  the  Supreme  Court  of  the  United  States  in 
1984,  466  U.S.  48,  that  the  courts  will  not  reach  constitutional  ques¬ 
tions  where  they  "may  rest  alternatively  upon  a  statutory  ground¬ 
ed  decision.” 

Perhaps  the  most  famous  statement  was  the  dissent  of  Justice 
Brandeis  in  Ashwander  v.  Valley  Authority  when  he  said,  and  this 
appears  at  page  347  of  297  U.S.: 

Thus  if  a  case  can  be  decided  on  either  of  two  grounds,  one  involving  a  constitu¬ 
tional  question,  the  other  the  question  of  statutory  construction  of  general  law,  the 
court  will  decide  only  the  latter. 

And  my  question  to  you,  assuming  there  is  a  reasonable  chance, 
colorable  chance  of  getting  a  statute  by,  is  it  not  preferable  as  a 
matter  of  general  principle  of  law  to  go  after  a  statutory  remedy  as 
opposed  to  a  constitutional  remedy? 

Mr.  Barr.  If  we  believed  a  statute  was  constitutional  in  the  wake 
of  the  Supreme  Court’s  decision,  and  if  we  believed  that  a  reasona¬ 
ble  statute  could  be  fashioned  then,  yes,  that  would  be  the  prefera¬ 
ble  way  to  go.  We  do  not  believe  that  a  statute  can  pass  constitu¬ 
tional  muster  and  could  be  consistent  with  first  amendment  princi¬ 
ples  articulated  by  the  Court.  You  cannot  write  a  statute  that  could 
be  sustained,  in  our  view. 

Moreover,  the  statute  that  is  being  presented  here  in  our  view  is 
a  very  bad  idea  from  the  standpoint  of  policy  because  it  is  so  over 
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broad.  It  goes  to  the  extreme  limits  of  what  would  be  authorized  by 
a  constitutional  amendment.  It  does  away  with  any  kind  of  intent 
requirement  or  any  kind  of  contemptuous  intent  requirement, 
which  48  State  l^dslatures  and  Congress  had  previously  required. 

And  it  does  it,  m  our  view,  as  sort  of  a  pretext  to  really  get  at 
the  kind  of  conduct  that  people  find  objectionable. 

Senator  Specter.  Well,  you  are  talking  about  Senator  Biden’s 
statute,  but  there  might  be  another  statute  besides  Senator  Biden’s 
statute.  He  might  not  have  a  comer  on  the  market. 

Let  me  hypothesize - 

The  Chairman.  I  am  flattered  with  the  interest  though. 

Senator  Specter.  Pardon  me? 

The  Chairman.  I  said  I  am  flattered  by  the  interest. 

Senator  Specter.  I  quoted  Senator  Biden  very  broadly.  We  were 
on  the — which  bill  were  we  on.  Senator  Biden?  Was  it  Friday  after¬ 
noon,  I  commented  to  him  yesterday,  it  was  a  quarter  to  6  and  I 
was  rushing  to  the  train.  He  always  catches  the  6  o’clock  train. 
And  there  ne  was  on  television.  And  I  knew  he  must  have  been 
doing  something  very  important.  I  did  not  have  the  sound  on.  I 
never  do  when  Senator  Biden  is  on  television. 

We  were  just  finishing  up— what  bill  were  we  on.  Senator  Biden? 
But  at  any  rate,  he - 

The  Chairman.  Next  witness. 

Senator  Specter.  That  is  better  than  next  Senator. 

But  hjqwthesize  if  you  will,  for  a  moment,  a  different  statute, 
one  which  is  on  my  mind,  which  would  say  that  if  there  is  desecra¬ 
tion  of  the  flag  and  there  is  an  intent  to  offend  those  who  see  it, 
intent  to  cause  personal  iRjury,  pain  and  suffering,  damage  to  indi¬ 
viduals,  and  suppose  you  provide  an  affirmative  defense  for  some¬ 
one  who  says,  well,  it  is  political  expression  or  it  is  artistic  expres¬ 
sion — we  have  a  statute  in  Pennsylvania,  for  example,  which  pro¬ 
hibits  someone  from  specdcing  in  a  way  to  harass  someone,  with 
intent  to  harass.  You  cannot  call  somebody  up  on  the  telephone 
and  harass  them,  repeatedly  call  them,  or  you  cannot  call  them 
names.  And  the  general  category  is  harassment.  So  you  have  a 
right  to  freedom  of  speech,  but  freedom  of  speech  has  its  limits  if  it 
causes  personcl  iivjury,  defamation  for  example. 

But  suppose  we  could  structure  a  statute  along  that  line,  Mr. 
Barr. 

Mr.  Barr.  That  statute  would  fall.  The - 

Senator  Specter.  Why? 

Mr.  Barr.  The  basic  question  the  court  asks  in  determining 
whether  it  is  going  to  be  subject  to  exacting  scrutiny,  in  which  case 
the  Government  needs  a  compelling  interest,  which  it  can  almost 
never  show,  and  lenient  scrutiny  is  what  the  Government’s  reason 
for  the  rule  is,  and  if  the  reason  for  the  prohibition  is  related  to 
expression  or  expressive  content  of  the  activity,  then  you  are  going 
to  be  subject  to  exacting  scrutiny. 

Now,  therefore,  the  Government  has  to  be  able  to  point  to  some 
harm,  some  public  harm,  that  does  not  flow  from  the  expressive 
content. 

Senator  &>ecter.  How  about  a  private  harm? 

Mr.  Barr.  Excuse  me? 
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Senator  Specteb.  How  about  a  private  harm,  like  the  statute  on 
harassment? 

‘  Mr.  Barr.  OK,  right.  The  public’s  purpose  there  is  to  protect  pri¬ 
vate  right.  So  for  example,  you  can  prtwbit  sound  trucks  regard¬ 
less  of  whether  they  are  actually  speaking  or  whether  they  are 
blaring  rock  music^  you  can  prohibit  them  after  10  p.m.  because 
the  Government’s  mterest  does  not  flow  from  the  communicative 
content.  It  is  the  noise. 

You  can  prohibit  physical  intimidation  because  that  actually 
works  injury  on  someone.  So  you  can  prosecute  someone  for  phys¬ 
ically  intimidating,  going  up  and  threatening  an  individual. 

Senator  Specter.  You  can  prosecute  someone  for  verbal  harass¬ 
ment? 

Mr.  Barr.  When  it  reaches  a  certain  level.  But  if  the  Govern¬ 
ment’s  interest  merely  is  to  avoid  harassment  or  offense,  that  goes 
rh^t  to  the  content. 

^nator  Specter.  Political  offense,  but  not  personal  offense,  not 
personal  harassment. 

Mr.  Barb.  Excuse  me. 

Senator  Specter.  The  cases  you  speak  about  cannot  limit  speech 
or  expressive  conduct  if  some  unpopuleur  political  view  is  expressed 
or  someone  hears  something  they  do  not  like  to  hear.  But  if  a 
matter  of  personed  harassment,  if  it  is  repeated  telephone  calls  and 
verbal  statements  over  the  telephone  late  at  nif^t,  fireedom  of 
speech  does  not  prohibit  the  state  from  categorizing  that  conduct  as 
a  crime.  Does  it? 

Mr.  Barr.  No. 

Senator  Specter.  Well,  how  about  a  statute - 

Mr.  Barb.  Well,  there  is  a  difference.  Let  me  give  you  an  exam¬ 
ple.  It  is  one  thing  for  the  Government  to  say  you  cannot  go  in  to 
someone  else’s  house  and  intrude  into  their  domain  and  take  their 
property  I  have  a  flag  over  my  mantle.  It  is  one  thing  to  say  you 
cannot  go  in  and  use  that  other  person’s  property  and  trespass  on 
his  rights  to  put  a  swastika  on  the  flag.  There  the  Government  is 
protecting  my  legal  rights  as  owner  of  the  flag  to  do  what  I  want 
to.  And  it  is  going  to  protect  me  so  that  my  phone  is  not  ringing  in 
my  house  in  the  midole  of  the  night. 

But  it  is  a  big  jump  to  go  from  there  and  to  say  that  the  Govern¬ 
ment  has  a  rimt  to  tell  someone  else  what  they  can  do  with  their 
own  flag.  we  Government  can  prohibit  someone  from  going  and 
putting  a  swastika  on  my  flag,  it  has  a  legitimate  interest  in  doing 
that,  protecting  my  rights,  my  property  interest,  and  my  expression 
interests. 

But  it  does  not  have  a  right,  under  the  Supreme  Court’s  reason¬ 
ing,  to  go  and  say  to  someone  you  cannot  put  a  swastika  on  your 
own  flag,  because  that  is  bis  own  private  right  and  interest  and  ex¬ 
pression. 

Senator  Specter.  Mr.  Barr,  let  me  change  the  subject  a  bit  be¬ 
cause  of  the  brevity  of  time  and  explore  mth  you  a  few  moments 
the  possibility  that  a  slightly  different  statute  might  pass  constitu¬ 
tions  muster  because  of  the  public  outcry  about  the  decision  in 
Texas  v.  Johnson, 

There  is  a  very  interesting  doctrine  articulated  by  Justice  Scalia 
in  Sanford  v.  Kentucky  involving  the  matter  of  the  death  penalty 


127 


for  juveniles.  And  Justice  Scalia  moves  to  a  question  of  what  is  a 
“national  consensus,”  as  articulating  a  constitutional  standard. 

Now,  it  is  obvious  that  there  is  a  sispificant  difference  between 
what  is  a  national  consensus  on  crum  and  unusual  punishment. 
Under  the  18th  amendment  there  is  the  due  process  clause  of  the 
14th  amendment  which  would  pick  up  the  eighth  amendment.  But 
there  is  some  analogy. 

And  I  think  there  has  been  a  very  strong  national  consensus  that 
flag  desecration  goes  too  far,  that  there  are  other  waya,  many, 
many,  many  other  ways  of  freedom  of  speech  and  freedom  of  ex¬ 
pression.  Perhaps  that  is  wrong,  perhaps  there  cannot  be  too  many 
ways. 

But  in  terms  of  a  national  consensus,  I  think  we  have  certainly 
seen  one  on  this  case  based  on  my  observations  around  Pennsylva¬ 
nia.  Maybe  it  has  lessened.  But  I  think  it  is  fair  to  say  that  there  is 
a  national  consensus. 

What  effect  do  you  think  that  miaht  have  on  the  Supreme  Court 
when  they  get  the  next  case,  whicn  is  slightly  different,  perhaps 
just  a  little  stronger? 

Mr.  Bakr.  I  would  not  think  it  would  have  any  effect.  I  think 
that  the  Justices  were  aware  of  the  national  consensus  on  the  flag 
and  the  special  feelings  toward  the  flag.  It  was  not  the  first  time 
the  issue  was  raised.  Congress  had  paased  a  statute  in  1968.  The 
dissent  pointed  out  that  the  surest  indication  of  national  consensus 
was  the  fact  that  48  State  legislatui^  have  passed  these  statutes, 
and  the  dissent  made  the  point  about  national  consensus. 

It  was  an  agonizing  decision  obviously  for  some  of  the  Justices  to 
make.  I  think  they  made  their  cut.  And  I  do  not  think  that  the  fact 
that  there  is  an  outc^  will  affect  change  in  constitutional  principle 
in  the  area  of  the  nrst  amendment.  I  am  not  in  favor  of  usmg 
brute  force  to  roll  over  the  Supreme  Court  when  they  have  enuncH 
ated  principles. 

I  do  not  think  it  is  an  apt  analog  to  the  eighth  amendment,  be¬ 
cause  the  constitutional  standard  is  usual.  And  so  there  is  a  basis 
for  consulting  what  is  usual  in  society. 

But  in  the  first  amendment  area,  the  “bedrock  principle,”  as  has 
been  said,  is  that  unpopular  views,  views  that  do  not  enjoy  consen¬ 
sus  and  support  should  nevertheless  be  protected. 

I^nator  Specter.  Well,  I  do  not  agree  with  you  about  the  Court 
expecting  the  kind  of  a  public  response  which  it  received  here.  But 
let  me  pass  on  to  one  final  question. 

And  that  is  looking  back  at  a  couple  of  lines  of  cases  from  the 
past— and  they  could  be  may-sided,  and  I  would  be  very  interested 
in  Professor  Inbe’s  response  to  the  national  consensus  issue  and  to 
this  question,  about  what  has  appeared  to  be  changes  in  Supreme 
Court  rulings  in  the  past  in  response  to  a  very  forceful  public  reac¬ 
tion. 

I  would  go  back  to  the  thirties  with  the  complex  cases  that  faced 
the  Supreme  Court  of  the  United  States,  and  to  the  case  of  West 
Oxut  Hotel  Company  y.  Paris,  where  Supreme  Court  Justice  Owen 
Roberts  is  reputed  to  have  made  a  shift  m  significant  response  to  a 
public  outcry  with  the  famous  quote  that  “a  switch  in  time  saved 
nine,”  referring  to  the  Justices  and  the  pork  packing  plant,  or  to 
another  line  of  cases— and  I  would  not  expect  you  to  be  familiar 
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with  these.  I  have  Just  been  reviewing  them  myself  in  light  of  this 
thoxight. 

But  referring  to  Gunther’s  cmalysis  of  constitutional  law,  he 
refers  to  the  decisions  in  Watkins  and  Swenzey  back  in  the  late  for¬ 
ties,  earl;^  fifties,  together  with  hearii^  on  subversion  in  Yates 
and  Komgsburg  which  provoked  considerable  criticism  and  were 
frequently  mentioned  in  concessional  debates  on  the  1968  propos¬ 
als  td  curtail  the  court’s  app^ate  jurisdiction. 

Then  he  notes  a  compansoh  of  Barrenblatt  and  Uphas,  the  Fed¬ 
eral  and  State  investigation  cases  of  1969  which  follow.  He  poses 
the  Question;  Can:  those  decisions  be  explained  as  responses  to  the 
hostile  congressional  reaction? 

b  there  a  basis  for  the  allegations  that  the  1969  decisions  were 
inconsistent  with  and  mcked  a  retreat  from  Watkins  and  Swenzey, 
the  1967  cases? 

This  question  is  somewhat  similar  to  the  national  consensus 
cases.  But  do  you  think  there  is  some  si^ificant  likelihood  that  the 
Court  might  retreat  firom  this  decision  m  Texas  v.  Johnson  in  view 
of  the  puolic  outcry? 

:Mr.  Barr.  In  determining  what  is  constitutional  and  living  up  to 
the  oath  that  we  all  have  to  uphold  the  Constitution,  I  thmk  we 
have  an  obligation  to  use  constitutional  principles  and  logic  to  get 
us  from  point  A  to  point  B.  And  if  we  can’t  get  from  point  A  to 

Kint  B  based  on  principled  analysis,  then  I’m  reluctant  to  say  that 
cause  you  might  usehrute  force  and  intimidate  an  individual  to 
change  his  vote,  that  that  would  permit  us  to  override  the  princi¬ 
ples  tliat  have  been  articulated  by  the  Court  as  a  sheer  exercise  in 
sort  of  an  intimidation  of  one  justice. 

But  if  that  was  our  game  plan,  if  we  really  felt  that  the  national 
consensus  was  sufficient  and  the  outcry  was  sufficient  to  ram  this 
thing  through  the  Supreme  Court  once  again,  then  I  wouldn’t  go 
with  a— then  I  would  go  with  a  statute  we  really  want.  I  would 
go— if  we  think  that  the  ohtcry  has  been  sufficient  to  cow  one  of 
the  five  in  the  majority,  I  would  pick  out  a  rational  statute,  one 
that’s  really  focused  on  what  we  want  to  accomplish  and  make  no 
pretext  about  the  fact  that  we’re  trying  to  bully  one  justice  into 
changing  his  vote. 

Senator  Specter.  Well,  then  you’re  picking  a  different  statute, 
but  you’re  implicitly  accepting  the  thought  that  the  court  is  influ¬ 
ence  ^  public  reaction. 

Mr.  Barr.  Well,  apparently  in  some  context  it  is.  I  don’t  believe 
it  would  be  in  this  context.  My  own  view  is  that  the  statute — that  a 
statutory  approach  that  focuses  on  fighting  words  or  on  incitement 
to  riot  or  on  any  of  those  theries  would  essentially  provide  no  pro¬ 
tection  to  the  flag.  The  flag  is  a  political  s3nnbol,  and  normally 
when  it  is  desecrated,  as  part  of  first  amendment  protected  activi¬ 
ty,  it’s  done  as  political  expression.  And  none  of  the  other  statutory 
mtematives  would  provide  any  kind  of  protection.  In  other  words, 
the  protection  afforded  by  these  other  statutory  alternatives  are  far 
too  narrow. 

The  statutory  approach  suggested  by  Senator  Biden  does  provide 
protection,  but  we  think  it  goes  too  broad,  and  it  would  be  better  to 
provide  a  constitutional  amendment  that  would  permit  the  legisla¬ 
tures  to  focus  on  the  kind  of  conduct  that  is  really  offensive.  And 
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Senator  Biden  has  said,  and  I  believe  it’s  still  his  position,  that  he, 
in  good  faith,  is  attempting  to  find  a  way  to  short — ^you  know,  so 
we  don’t  have  to  go  through  the  long  process  of  amending  the  Con¬ 
stitution  and  see  if  this  can  be  done  by  statute,  but  as  far  as  I  am 
aware,  is  not  su^esting  this  as  a  ploy  to  sidetrack  the  constitution¬ 
al  amendment.  1  believe  he  still  has  an  open  mind  on  that  ques¬ 
tion. 

Senator  Specter.  Thank  you  very  much,  Mr.  Barr.  The  issues  are 
complicated,  and  I  have,  perhaps,  overly  boiled  them  down  because 
of  the  brevity  of  time  here.  And  I’m  not  suggesting  that  the  Su¬ 
preme  Court  ought  to  yield  to  the  public  passion,  rm  raising  the 
considerations  vmich  have  been  raised  over  a  long  period  of  time 
about  whether  the  Simreme  Court  follows  the  election  returns,  as 
Dooley  said  about  100  years  ago.  We’ve  seen  changes  in  the  Su¬ 
preme  Court  decisions  on  affirmative  action.  Law  has  been 
changed.  Maybe  that’s  more  a  result  of  the  change  in  personnel  as 
oppcera  to  a  change  in  feeling  in  the  country. 

But  you  have  a  verv  tight  decision  in  Texas  v.  Johnson,  a  very 
close  decision,  obviously  close  for  the  Justices  who  wrote  the  opin¬ 
ion.  It  might  not  take  a  whole  lot  more  to  sway  them.  It  might 
have  a  fine  tuning  of  the  statute,  as  Senator  Biden  htu  proposed  it 
or  as  otherwise.  And  I  wouldn’t  rule  out  a  constitutional  amend¬ 
ment  either.  But  it  seems  to  me  if  we  could  structure  a  statutory 
remedy  as  a  principle  matter,  it  is  vastly  preferable. 

Thank  you  very  much.  Senator  Biden. 

The  Chairman.  You  re  welcome.  Notwithstanding  you  never 
have  the  sound  on,  you’re  still  welcome. 

My  problem  is  I  like  the  Senator  from  Pennsylvania  too  much. 

Senator  Specter.  It’s  reciprocal. 

The  Chairman.  I  have  a  number  of  questions,  but  since  you’re 
the  only  person  who  belongs  to  an  outfit  that’s  always  going  to  1^ 
in  town,  I  would  ask  you  only  one,  and  then  ask  you  if  you  would 
be  willing  to  come  back  in  the  second,  third,  or  fourth  hearing,  de¬ 
pending  on  the  scheduling,  because  there’s  much  to  pursue  here, 
and  you’re  an  extremely  articulate  witness.  I’m  not  being  solicit¬ 
ous.  You  state  your  case  extremely  well,  and  I’d  just  like  to  speak 
to  one — ask  you  one  aspect  of  it. 

The  significant  portion  of  your  case  against  the  statute— there’s 
two  mqjor  pieces.  One  piece  I’d  like  to  speak  to,  and  that  is  that  to 
attempt  to  protect  the  flag  because  of  its  symbolic  value  is  in  and 
of  itself  an  acknowledgement  that  there  is  a  communicative 
impact,  that  .it  is  in  and  of  itself  designed  to  afiect  expression,  that 
it  Is  expressive,  that  it  falls  into  the  speech  category.  That  puts  it 
under  what  you  define  as  categorv  one  under  stricter  scrutiny  be¬ 
cause  merely  by  acknowledging  it's  symbolic,  notwithstanding  that 
the  statute  would  say  it  would  ne  neutral,  the  language  of  the  stat¬ 
ute  would  be  neutrm,  notwithstanding  that,  the  fact  that  this  all 
would  be  taking  place,  to  quote  Judge  l^rk,  who  apparently  shares 
your  view,  he  said,  in  his  statement  he  said  that  le^lative  history 
of  my  legislation— meaning  Biden  l^dslation  to  protect  the  fi^— or 
any  legislation  on  flag  burning,  for  that  matter,  would,  in  his 
words,  “reveal  that  it  was  deseed  to  prevent  the  expression  of  an 
idea  by  desecrating  the  flag.”  He  went  on  to  say  that  if  in  fact  the 
Supreme  C!ourt — all  the  Supreme  Court  would  have  to  do  is  to  look 
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to  the  legislative  history  for  evidence  of  this  unconstitutional  moti¬ 
vation.  T^t  what  the  unconstitutional  motivation  is  the  desire  to 
prevent  the  expression  of  an  idea. 

^  What  I  want  to  ask  you  is  this.  In  the  free  speech  area,  the  Su¬ 
preme  Court — how  can  I  shorten  this?  The  Supreme  Court  has  not 
in  the  past,  in  my  view,  and  will  not  void  a  statute  that’s  neutral 
on  its  face  because  legislative  history  shows  that  there  is  an  uncon¬ 
stitutional  motivation.  That  is  the  practice  of  the  court  in  looking 
at  a  statute  is  not  to  look  at,  not  to  look  at  the  legislative  intent, 
the  l^dslative  history  if  the  statute  is  neutral  on  its  face. 

Ana  the  statute  you’ve  acknowledge  is  neutral  on  its  face. 

Mr.  Bark.  Actuwy,  Senator,  when  you  were  out  of  the  room,  I 
explained  why  it’s  not  neutral  on  its  face. 

Tlie  Chairman.  OK.  Then,  I’ll  read  the  record  in  the  interest  of 
time. 

Mr.  Barr.  But,  just  to  respond  to  that,  I  think  you  put  your 
finger  on  the  nub  of  our  position,  which  is  that  when  the  Govern¬ 
ment’s  interest  is  to  protect  a  S3rmbol,  then  it’s  inherently  related 
to  expression. 

The  Chairman.  Right. 

Mr.  Barr.  We  don’t — maybe  you  should  ask  Professor  Tribe 
about  the  extent  to  which  you  can  inquire  into  motives  of  the  legis¬ 
lature,  because  he  has  a  chapter  in  his  treatise  saying,  yes,  you 
should  look  at  the  motivations  of  the  legislature  in  the  first  amend¬ 
ment  area,  but  put  that  aside. 

The  Government’s  interest  in  protecting  the  ssrmbol  can  result  in 
rules  that  not  only  are  directed  at  people  who  are  attempting  to 
engage  in  expressive  conduct - 

T^e  Chauuian.  But  those  who  are  not. 

Mr.  Barr  [continuing].  But  those  who  are  not,  because - 

-  The  Chairman.  Now,  I  understand  that.  That’s  the  second  part 
of  your  argument,  it  seems  to  me. 

'nie  first  part  of  your  argument  is  that  it’s  unconstitutional.  The 
second  part  is  that  it’s  bad  policy. 

Mr.  Barr.  No.  What  I’m  saying  is,  when  you’re  dealing  with  a 
S3rmbol,  the  fact  that  the  Government  is  prohibiting — why  is  the 
Government  even  prohibiting  people  who  are  burning  the  flag  or 
acting  contemptuously  toward  the  fi^  but  without  an  intent?  '^ey 
have  no  intent  to  communicate  an  idea.  But  what  is  the  Govern¬ 
ment’s  interest  in  addressing  that?  It  is  also  linked  to  the  symbol¬ 
ism. 

You  strengthen  the  symbolism  by  requiring  certain  conduct 
toward  the  flag.  And  I  cidl  your  attention  to  the  footnote  in  the 
Johnson  opinion  where  it  points  out  that  the  statute  in  Johnson  did 
ndt  depend  upon  an  intent,  and  it  said  that  someone  who  was  just 
tired  and  dragging  the  flag  through  the  mud,  but  did  not  intend 
aiw  offense  towara  the  flag,  would  still  be  subject  to  the  statute. 

The  Chairman.  Well,  I  really  am  anxious  to  debate  that  further 
with  you.  I’d  like  to  submit  some  questions,  writing  and  asking  if 
you  could  come  back. 

One  parting  question.  You  say,  for  example,  the  analogy  for  pro¬ 
tecting  bald  eagles.  You  protect  bald  eagles  because  the/re  rare. 
Would  it  be  unconstitutional  for  the  l^dslature  to  pass  a  bill 
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saying  even  if  we  had  10  million  bald  eagles  to  protect  bald  eagles 
b^use  they’re  a  symbol  of  what  America  stands  for? 

Mr.  Barr.  The  issue  would  be  whether  or  not  you  could  pros¬ 
ecute  someone  who  was  chopping  the  head  off  a  bald  eagle  as  a 
form  of  political  protest. 

The  Ohairman.  Yes.  That’s  the  question  I’m  asking. 

Mr.  Barr.  And  then  the  issue  would  be  whether  the  Govern¬ 
ment’s  interest  in  protecting  wildlife  from  suffering  was  compel¬ 
ling. 

The  Chairman.  How  about  if  they  just  said  they  wanted  to  pro¬ 
tect  them,  period?  Not  because  they’re  rare,  not  because  they’re  ex¬ 
tinct,  not  because  of  anything,  just  because  they  want  to  protect 
them. 

Mr.  Barr.  I  would  say  that  would  be  unconstitutional  under  the 
Supreme  Court’s  current  ruling. 

'The  CHAiRiifAN.  OK.  I  appreciate  very  much  your  testimony. 

Mr.  Barr.  Thsmk  you. 

[The  questions  of  Mr.  Barr  follow:] 
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Office  of  the  Washing  ion,  D.C.  20530 

Attiitint  Attorney  General 

September  5,  1989 


Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Hr.  chairman: 

This  responds  to  your  request  of  August  8,  1989,  that  I 
answer  a  few  written  questions  from  Senator  Grassley  as  a  result 
of  the  August  1  hearing  on  Flag  desecration.  I  hope  these 
answers  will  aid  your  committee  in  its  important  work  on  this 
issue. 


1.  How  much  tolerance  do  we  show  to  those  who  —  if  their 
views  were  to  prevail  —  would  show  us  none? 

Clearly,  we  should  not  tolerate  acts  of  physical  violence 
toward  other  persons  or  their  property.  It  is  equally  clear  that 
as  a  general  rule  we  should  not  limit  a  person's  right  to 
expression  except  in  the  most  unusual  of  situations.  The  First 
Amendment  reflects  our  commitment  to  the  preservation  of  a 
marketplace  of  ideas.  However,  we  believe  society  has  a 
compelling  interest  in  preserving  the  Flag  as  a  unique  and 
unalloyed  symbol  of  this  Nation.  In  our  view,  prohibiting  the 
physical  desecration  of  the  Flag  would  not  place  an  appreciable 
burden  on  free  speech.  The  Supreme  Court  itself  has  previously 
made  clear  that  ^the  First  Amendment  does  not  guarantee  the  right 
to  employ  every  conceivable  method  of  communication  at  all  times 
and  In  all  places."  ii98  flnggles  City  Cgwiffll  v.  Taxpay.grg  fgr 
Vincent.  466  U.S.  769,  612  (1964).  And  as  Justice  Rehnquist  said 
in  dissent  in  Texas  v.  Johnson,  ^flag  burning  is  the  equivalent 
of  an  inarticulate  grunt  or  roar  that,  it  seems  fair  to  say,  is 
most  likely  to  be  indulged  in  not  to  express  any  particular  idea, 
but  to  antagonize  others.''  While  we  believe  that  flag 
desecration,  a  mode  of  expression,  should  be  prohibited,  all 
citizens  are  and  must  remain  free  to  speak  freely  their  views  of 
the  government  itself,  regardless  of  their  motives. 

2.  Let  me  ask  you  a  question  that  a  constituent  of  mine 
asked  me:  Do  all  acts  of  disrespect,  undisciplined  behavior,  and 
violence  have  to  be  excused,  accepted,  or  tolerated  as  a  right  of 
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personal  freedom?  Is  there  no  longer  a  recognized  difference 
between  liberty  and  license? 

There  must  be  limits  to  what  we  tolerate  In  the  name  of 
freedom.  Freedom  Is  not  absolute.  Our  entire  set  of  criminal 
laws  reflects  the  fact  that  we  believe  that  for  the  sake  of 
society  at  large,  we  must  set  certain  limits  on  personal 
freedoms.  Through  Its  elected  representatives,  society 
determines  what  limits  should  be  placed  on  Individual  freedoms. 
This  Is  the  essence  of  democracy. 

3.  Crltlds  of  using  a  Constitutional  Amendment  to  protect 
the  physical  Integrity  of  the  Flag  maintain  that  there  Is  a 
problem  with  defining  just  exactly  what  Is  a  ^Flag  of  the  United 
States^.  What  Is  meant  when  the  term  ^Flag  of  the  United  States* 
Is  used  In  the  proposed  amendment  and  what  are  the  potential 
problems  with  determining  what  Is  a  *Flag*  under  the  language  of 
the  proposed  amendment  —  will  the  proposed  amendment  allow  a 
state  to  criminalize  the  use  of  anything  resembling  a  *Flag*  In 
any  fashion? 

In  short,  we  believe  that  Congress  and  the  state 
legislatures  would  be  empowered  under  the  Amendment  to  define 
Flag.  A  broad  Interpretation  was  adopted  by  Congress  In  1968  and 
may  be  found  today  In  the  existing  Federal  Flag  desecration 
statute.  Because  Congress  and  many  of  the  States  had  defined 
Flag  In  a  broad  fashion  In  their  Flag  desecration  statutes,  we 
believe  It  reasonable  for  the  Amendment  to  enable  Congress  and 
the  States  to  provide  again  the  type  of  protection  they  provided 
prior  to  the  Supreme  Court's  recent  decision.  My  prepared 
statement  explains  more  fully  what  the  term  *Flag  of  the  United 
States*  means  as  It  Is  used  In  the  proposed  constitutional 
amendment . 

4.  Opponents  of  amending  the  Constitution  to  protect  the 
Flag  contend  that  the  term  *physical  desecration*  of  the  Flag  is 
an  ambiguous  term  that  could  encompass  a  wide  array  of  displays 
that  are  a  part  of  other  lawful  activity  and  whose  meaning  can 
only  be  divined  by  those  foolish  enough  to  attempt  such  a 
definition.  How  do  you  respond  to  the  criticism  of  the  proposed 
amendment  that  the  term  *Flag  desecration*  Is  hopelessly  vague 
and  that  It  could  result  In  the  prohibition  of  displays  that  are 
a  part  of  other  lawful  activity? 

It  should  be  remembered  that  the  proposed  amendment  does  not 
Itself  prohibit  anything.  It  merely  empowers  Congress  and  the 
States  to  define  and  prohibit  acts  of  physical  desecration. 

While  my  prepared  statement  explains  more  fully  what  the  term 
*physical  desecration*  means,  a  few  Important  points  should  be 
made.  First,  the  requirement  that  the  desecration  be  *physical* 
makes  clear  that  there  must  be  physical  contact  with  the  Flag. 
Thus,  Congress  and  the  States  could  not  punish  mere  words  or 
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gestures.  Second,  ^desecration''  should  be  Interpreted  to  reflect 
a  common-sense  understanding  of  the  term,  such  as  that  found,  for 
example,  in  Webster's  dictionary,  which  defines  "desecration"  as 
"to  treat  irreverently  or  contemptuously  often  in  a  way  that 
provokes  outrage  on  the  part  of  others."  Such  a  definition  makes 
plain  that  the  proposed  amendment  would  authorize  only  the 
prohibition  of  contact  that  an  objective  observer  could 
reasonably  perceive  to  be  contemptuous.  Thus,  legislatures  could 
not  prohibit  proper  displays  of  the  Flag  merely  because  they 
believed  the  particular  surroundings  were  unfitting.  Finally,  it 
should  be  remembered  that  if  and  when  Congress  and  the  States 
.enact  new  desecration  statutes,  they  will  have  to  define  with 
•specificity  the  types  of  conduct  they  are  prohibiting  to  ensure 
that  the  statutes  are  not  unconstitutionally  vague. 

5.  Some  who  are  knowledgeable  in  constitutional  law  have 
correctly  pointed  out  that  amendments  to  the  Constitution  take 

t precedence  over  the  constitutional  provisions  on  the  same  subject 
which  precede  them.  What  section  or  sections  of  the  Constitution 
will  be  amended  by  the  proposed  amendment?  Hill  the  proposed 
amendment  modify  in  some  way  the  "Equal  Protection"  clause  of  the 
14th  amendment  or  any  constitutional  "due  process"  requirements? 

The  proposed  amendment  would  not  modify  in  any  way  the 
important  rights  and  guarantees  of  the  Fourteenth  Amendment.  It 
is  important  to  understand  that  a  Flag  desecration  statute  could 
still  be  challenged  on  the  ground  that  it  is  unconstitutionally 
vague,  which  is  a  Fourteenth  Amendment  claim.  The  Constitution 
must  be  read  as  a  whole,  and  that  includes  the  amendments  later 
added  to  it.  This  amendment  makes  clear  that  the  Government's 
interest  in  preserving  the  Flag  as  a  symbol  of  this  Nation  is 
compelling,  and  that  it  is  constitutionally  derived.  In  Texas  v. 
fghnggn#  the  Court  observed  that  there  was  nothing  in  the 
Constitution  indicating  that  the  Flag  was  special.  This  was 
Important  to  the  Court  when  it  concluded  that  the  government's 
interest  in  the  Flag  was  insufficiently  compelling  to  justify  a 
prohibition  on  Flag  desecration.  Thus,  while  the  Amendment  will 
give  extra  weight  to  the  government's  interests  in  preserving  the 
Flag,  which  will  affect  the  balancing  analysis  of  the  First 
Amendment,  it  will  not  impact  in  any  way  Fourteenth  Amendment 
doctrine . 

6.  Opponents  of  an  anendnent  to  protect  the  Flag  maintain 
that  if  the  Flag  is  indeed  a  national  eymbol,  then  it  should  have 
the  same  meaninq  throughout  the  country.  Therefore^  Congress 
should  want  to  establish  a  uniform  and  national  regxtlation  that 
will  protect  the  Flag,  rather  than  allowing  the  states  to  enact 
various  Flag-protection  statutes  themselves,  as  is  permitted  by 
the  President's  amendment.  Please  give  your  opinion  regarding 
the  policy  behind  allowing  the  states  to  enact  different  statutes 
to  prevent  the  physical  mistreatment  of  the  Flag,  as  opposed  to 
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the  Congress  having  the  sole  power  to  preempt  and  regulate  this 
issue? 

Prior  to  Texas  v.  Johnson.  48  of  the  50  states  had  statutes 
prohibiting  various  types  of  Flag  desecration.  We  believe  that 
this  amendment  is  intended  to  undo  the  damage  caused  by  the 
Courtis  decision,  and  to  restore  to  Congress  and  the  States  the 
power  they  had  been  exercising  for  nearly  a  century.  .State 
legislatures  are  the  legislative  bodies  closest  to  the  people  and 
have  been  historically  responsible  for  the  enactment  of  most 
criminal  laws.  It  is  only  natural  then  that  the  States  should 
again  have  the  power  to  prohibit  Flag  desecration  as  they  once 
did.  I  have  indicated  previously,  however,  that  there  are 
arguments  for  the  suggestion  that  Congress  alone  should  be 
responsible  for  determining  what  protection  to  provide  the 
Nation's  Flag.  Whether  Congress  alone  should  possess  this 
responsibility,  however,  is  ultimately  a  policy  decision  for 
Congress  to  make. 

7.  In  your  opinion,  do  you  believe  that  the  President's 
amendment  -  according  to  some  opponents  of  a  constitutional 
amendment  -  "confers  power  of  uncertain  dimension  on  the  50 
states  and  countless  local  governments"? 

No,  I  do  not.  I  believe  the  proposed  Amendment  is  really 
quite  narrow.  It  only  empowers  Congress  and  the  States  to  take 
action  in  a  very  limited  context.  In  fact,  compared  to  most  of 
the  other  constitutional  provisions  that  confer  power  on  the 
Government,  this  provision  would  be  one  of,  if  not  the  most 
narrow. 

8.  In  his  statement  before  the  House  Judiciary  Subcommittee 
on  Civil  and  Constitutional  Rights,  Duke  University  I^aw  Professor 
Walter  Dellinger  said  that  the  Supreme  Court's  decision  in  Texas 
V.  Johnson  "emphasizes  that  (Gregory)  Johnson  was  convicted  under 
a  statute  that  made  his  criminality  turn  on  the  communicative 
impact  of  his  message."  Professor  Dellinger  continued  "the  court 
thus  draws  a  distinction  between  (presumably  valid)  statutes  that 
protect  the  physical  Integrity  of  the  Flag  by,  for  example, 
forbidding  fiXI  burning,  and  those,  like  the  Texas  law,  that 
impermissibly  criminalize  impairment  of  the  Flag  only  when  it  is 
done  to  communicate  a  certain  message  or  only  when  it  has  a 
particular  communicative  impact."  What  is  your  opinion  of 
Professor  Dellinger's  analysis  of  the  court's  opinion  in  the 
Ifixag  V.  Johnson  case? 

As  my  prepared  statement  more  fully  explains,  we  are 
convinced  that  the  single  most  important  factor  in  determining 
the  level  of  scrutiny  is  not  the  scope  or  the  terms  of  the 
statute,  but  the  government's  reasons  for  the  statute.  A  Flag 
desecration  statute  that  protects  the  physical  Integrity  of  the 
Flag  would  be  enacted  for  the  same  reason  as  any  desecration 
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statute:  to  presetve  the  symbolic  value  of  the  Flag.  The 
Supreme  Court  wouM  obviously  recognize  that,  jven  If  Congress 
drafted  a  statute  that  had  absolutely  no  exceptions  to  the 
prohibitions.  The  Court,  however,  has  now  said  that  the 
preservation  of  the  Flag's  symbCllc  value  Is  Inherently  related 
to  expression  and  therefore  Is  subject  to  exacting  scrutiny. 

Using  that  scrutiny  the  Court  would  never  uphold  the  application 
of  such  a  statute  to  the  kind  of  conduct  Americana  want  punished. 
I  do  not  believe  Professor  Dellinger  could  possibly  disagree  with 
me  on  this  point;  I  do  not  believe  he  has  suggested  that  a 
statute  protecting  the  physical  Integrity  of  the  Flag  would  be 
unrelated  to  preserving  the  Flag  as  a  symbol. 

9.  If  you  do  not  agree  with  It  In  whole  br  In  part,  how  do 
you  assess  this  particular  point  In  the  decision,  and  how  can  the 
Congress  best  address  the  result  of  the  decision? 

The  Texas  statute  was  explicitly  directed  at  the 
communicative  Impact  of  the  conduct;  It  was  not,  however,  the 
fact  that  It  was  directed  at  that  conduct  but  that  It  reached 
that  conduct  that  rendered  the  statute  unconstitutional.  I  think 
that  If  Congress  wants  to  put  a  stop  to  those  who  would 
physically  desecrate  the  Flag,  there  is  but  one  optlon**-amend  the 
Constitution.  A  statutory  approach  clearly  will  not  protect  the 
Flag,  and  I  believe  the  American  people,  and  most  members  of 
Congress  want  the  Flag  protected. 

10.  Professor  Dellinger  further  testified  that  the  court's 
opinion  In  the  Johnson  case  appears  to  conclude  that  '^the 
Government  can  prohibit  and  punish  Flag  Burning  In  all 
circumstances  —  even  Flag  Burning  done  as  part  of  a  political 
protest  —  as  long  as  the  Government  has  (a  'non-speech') 

Interest  that  Is  unrelated  to  the  message  being  conveyed''  or 
"unrelated  to  the  expression  of  Ideas."  Do  you  agree  or  Is  this 
a  distinction  without  a  difference  and  does  this  preclude  the 
necessity  for  a  constitutional  amendment? 

I  disagree.  As  I  stated  above,  the  government's  reason  for 
the  prohibition,  not  its  scope,  is  the  key  to  determining  how  it 
would  fare  In  court.  If  It  was  possible  to  articulate  an 
Interest  or  reason  that  was  wholly  unrelated  to  expression,  then 
a  statute  would  work.  The  problem,  though.  Is  that  any  Interest 
In  protecting  the  Flag  because  of  Its  symbolic  value  Is 
necessarily  related  to  expression*  That  was  the  central  holding 
of  Texas  V.  Johnson.  Because  the  Flag  Is  a  symbol,  and  our 
Interests  are  In  protecting  It  as  a  symbol,  a  prohibition  on  Flag 
burning  Is  necessarily  related  to  expression,  according  to  the 
Supreme  Court. 

11.  Professor  Dellinger  continued  "unless  this  proposed 
amendment  Is  understood  to  override  or  trump  the  provisions  of 
the  Bill  of  Rights,  It  does  nothing.  This  ...  Is  not  what  Its 
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sponsors  intend.^  Consequently,  Professor  Dellinger  proposed 
adding  the  following  to  the  proposed  amendment  to  cure  the 
problem  he  sees  due  to  the  amendment's  lack  of  specificity  as  to 
what  part  of  the  Constitution  It  changes.  He  would  add:  ''The 
power  conferred  upon  Congress  and  the  states  by  this  provision 
shall  not  be  subject  to  the  constraints  of  the  First  Amendment 
guarantees  of  freedom  of  expression  or  freedom  of  the  press." 

Do  you  think  that  —  like  Professor  Dellinger  —  In  the  absence 
of  such  a  change,  the  text  of  the  amendment  seems  to  suggest 
either  that  the  amendment  overrides  none  of  the  Bill  Of  Rights  — 
and  therefore  does  nothing  —  or  that  It  trumps  all  of  the  Bill 
of  Rights  —  and  therefore  confers  unlimited  and  unrevlewable 
power  with  respect  to  the  subject  of  the  amendment? 

As  we  have  said  previously,  we  do  not  Interpret  or 
understand  the  amendment  to  limit  In  any  way  the  other  rights  and 
guarantees  contained  In  the  Bill  of  Rights.  I  do  not  think  It  Is 
necessary,  therefore,  to  add  the  phrase  he  has  suggested.  It  Is 
clear  that  this  amendment  Is  being  proposed  In  response  to  the 
Court's  decision  In  Texas  v.  Johnson  and  that  It  should  be 
Interpreted  to  restore  to  Congress  and  the  states  the  power  they 
had  prior  to  the  decision.  It  does  this  by  making  clear  that  the 
Government's  Interests  In  preserving  the  symbolic  value  of  the 
Flag  are  compelling.  Given  the  context  of  this  Amendment's 
proposal  and  ratification.  It  would  be  Irresponsible  (not  to 
mention  Inconceivable)  for  a  court  to  Interpret  the  narrow  power 
conferred  to  be  Itself  In  conflict  with  the  First  Amendment. 

When  understood  In  this  way,  I  think  It  Is  quite  plain  that  the 
proposed  amendment  would  not  override  any  of  the  Bill  of  Rights. 

12.  Professor  Dellinger  further  testified  that  "adoption  of 
the  proposed  amendment  could  set  a  dangerous  precedent  for 
frequent  resort  to  the  amendment  process  for  the  curtailment  of 
the  rights  (of  those  considered  to  be)  unpopular."  In  your 
opinion,  do  you  agree  with  his  assessment  of  this  effort  to 
modify  the  Supreme  Court's  Johnson  decision? 

No.  On  this  logic,  we  would  never  have  adopted  the 
Fourteenth  Amendment.  It  Is  hard  to  Imagine  any  cause  uniting 
more  people  than  the  Flag  of  the  United  States.  Despite  the 
virtually  unanimous  overwhelming  sense  of  the  American  people 
that  the  Flag  Is  worthy  of  protection,  It  Is  still  difficult  to 
get  the  Constitution  amended  to  provide  that  protection.  This 
demonstrates  how  truly  difficult  it  is  to  amend  the  Constitution. 
This  Amendment  would  not  make  It  any  easier  for  other  proposals 
to  be  ratified.  Future  proposals  will  be  as  carefully 
scrutinized  as  this  one.  They,  too,  will  succeed  or  fail  on  the 
basis  of  their  own  merits. 

13.  Finally,  Professor  Dellinger  stated  that  he  Is  of  the 
opinion  that  the  President's  amendment  may  "undermine  the  moral 
legitimacy  of  the  First  Amendment"  because  for  200  years,  the 
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American  people  have  understood  that  we  must  maintain  the 
fundamental  principle  that  *^the  Government  may  not  prohibit 
expression  simply  because  it  disagrees  with  its  message.^  In 
your  opinion,  what  would  this  proposed  amendment  do  to  the  ^moral 
legitimacy"  of  defending  expression  that  offends  many  Americans 
as  deeply  as  Flag  burning? 

The  "moral  legitimacy"  of  the  First  Amendment  will  not  be 
endangered  in  any  respect.  I  suspect  that  if  damage  has  been 
done  to  the  moral  legitimacy  of  the  First  Amendment  it  occurred 
when  the  Court  decided  that  the  First  Amendment's  guarantee  of 
Free  Speech  included  protection  for  burning  the  Flag.  The 
American  people  do  not  understand  why  a  guarantee  of  Free  Speech 
should  include  a  guarantee  of  freedom  to  burn  the  Flag.  For  200 
years  the  American  people  thought  that  Flag  desecration  could  and 
should  be  punished.  Very  few  people  believed  that  the  First 
Amendment  indicated  otherwise.  It  is  illogical  to  suggest  that  a 
return  to  the  status  quo  that  existed  prior  to  June  21,  1989, 
would  undermine  the  moral  legitimacy  of  the  First  Amendment. 

14.  Is  there  anv  statutory  language  that  you  could 
recommend  to  the  committee  that  would  remedy  the  Johnson 
decision? 


No.  If  the  Administration  saw  any  way  that  a  statute  could 
be  drafted  that  would  remedy  that  decision,  we  would  support  it. 
Unfortunately,  any  careful  analysis  of  the  Court's  decision 
confirms  that  a  statute  could  not  withstand  constitutional 
challenge.  We  have  a  duty  not  to  play  games  on  an  issue  of  this 
magnitude.  The  American  people  and  the  Congress  should 
understand  that  only  a  constitutional  amendment  would  remedy  the 
decision. 


15.  Columnist  James  J.  Kilpatrick  concluded  an  opinion 
piece  that  appeared  in  the  June  28th,  1989  Washington  Post  by 
saying: 


...  I  am  consoled  by  the  thought  that  the  Flag 
itself,  and  the  American  ideals  for  which  it  stands, 
will  survive  the  puny  assaults  of  such  contemptible 
maggots  as  Gregory  Lee  Johnson.  In  the  wake  of  the 
court's  opinion,  presumably  we  will  see  more  Flag 
Burnings,  but  these  too  will  pass.  If  the- Press  will 
ignore  such  odious  demonstrations,  their  point  will  be 
lost.  Meanwhile  our  most  cherished  ideal  —  the  ideal 
of  Freedom  —  will  be  maintained." 

Would  you  care  to  comment  on  Mr.  Kilpatrick's  statement  on  the 
effect  of  the  court's  Johnson  decision  on  the  ideal  of  Freedom 
and  contrast  that  with  the  effect  of  the  President's  amendment  on 
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that  same  Ideal? 

1  disagree  with  Nr.  Kilpatrick's  suggestion  that  Flag 
burning  is  essentially  harmless.  Even  the  majority  opinion  in 
Texas  V.  Johnson  recognized  that  society  has  a  legitimate 
interest  in  the  Flag  as  a  symbol.  Senator  Biden  has  expressed 
well  how  the  preservation  of  the  Flag  as  an  unalloyed  symbol 
helps  unite  a  heterogeneous  society.  ‘The  Flag  inspires  emotional 
attachment  to  the  values  for  which  it  stands.  It  rallies  the 
spirit  of  this  nation.  If  we  permit  the  desecration  of  this 
unique  symbol,  these  important  societal  interests  are,  in  fact. 
Injured. 

william  P.  Barr 
Assistant  Attorney  General 
Office  of  Legal  Counsel 
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Mr.  Barr,  we  appreciate  your  coming  this  morning  and  I  appreci- 
f  ate  your  testimony. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Chairman  Derrick.  We  will  be  glad  to  have  you  insert  your 
statement  in  the  record  and,  without  objection,  you  can  read  it  all 
or  summarize  it  or  proceed  however  you  wish. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

STATEMENT  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN- 

ERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DEPARTMENT  OF  JUS¬ 
TICE 

Mr.  Barr.  Mr.  Chairmaui,  members  of  the  subcommittee,  I  appre¬ 
ciate  the  opportunity  to  present  the  views  of  the  Department  of 
Justice  concerning  H.R.  849,  a  bill  to  define  the  tjrpe  of  adjourn¬ 
ment  that  prevents  the  return  of  a  bill  by  the  President,  and  to 
amend  the  Rules  of  the  House  of  Representatives  to  require  the 
Clerk  to  make  certain  notifications  to  the  Speaker. 

The  Department  opposes  enactment  of  this  legislation,  and  would 
recommend  disapproval  were  it  presented  to  the  President. 

Mr.  Chairman,  I  ask  the  full  text  of  my  statement  be  entered 
into  the  record  in  its  entirety. 

Chairman  Derrick.  Without  objection. 

Mr.  Barr.  Mr.  Chairman,  the  Constitution  sets  forth  very  clear 
rules  on  the  process  by  which  laws  are  made.  Recently  in  the 
Chadha  case,  the  Court  emphasized  how  far  it  is  that  the  rules  of 
the  game  remain  unambiguous  and  clear  even  if  it  means  a  sacri¬ 
fice  in  efficiency. 

In  Chadha,  the  argument  was  under  the  modern  conditions  and 
modern  administrative  state,  it  was  far  more  efficient  to  permit 
legislative  veto,  and  the  Court  rejected  that  argument,  and  said 
that  the  Constitution  has  a  blueprint,  a  set  of  rules  by  how  laws 
come  into  being.  They  are  not  always  efficient,  but  the  rules  have 
to  be  observed,  because  the  worst  thing  that  can  happen  under  our 
Constitution  is  there  to  be  ambiguity  and  confusion  when  a  law  be¬ 
comes  a  law. 

So  they  rejected  the  efficiency  argument.  After  all,  they  said,  a 
10-day  rule  for  the  President  to  review  legislation — and,  as  we 
know,  at  the  end  of  a  Congress  or  the  end  of  a  session  of  Congress, 
there  are  a  lot  of  bills  to  be  reviewed,  some  of  them  several  feet 
high — 10  days  is,  under  modern  circumstances,  not  very  long  to 
review  legislations. 

Should  we  say,  under  modern  conditions,  why  don’t  we  pass  a 
bill  and  double  that  time  or  triple  that  time  because  things  have 
changed?  No.  There  are  two  ways  to  change  the  Constitution.  Well, 
there  is  one  way  to  change  the  Constitution,  and  that  is  through  an 
amendment. 

If  the  Department  of  Justice  is  wrong  on  its  interpretation  of  the 
Constitution,  then  as  the  Court  told  us  as  early  as  Marbury  v. 
Madison,  it  is  emphatically  the  duty  and  province  of  the  Supreme 
Court  to  sa^  what  the  Constitution  means. 

So  our  view  is  that  Congress  cannot  change  the  meaning  of  the 
Constitution  by  passing  a  statute  defining  what  the  word  adjourn¬ 
ment  means  for  purposes  of  pocket  veto  clause. 
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Now,  a  lot  has  been  made  of  this  argfument  that  the  pocket  veto 
really  giv^  an  absolute  veto  to  the  President.  That  ar^ment  was 
made  in  the  first  time  pocket  veto  was  considered  by  the  Supreme 
Court,  and  was  rmected. 

In  the  Pocket  Veto  case,  the  Court  said  this  is  not  an  absolute 
veto,  this  is  not  an  expansion  of  Presidential  power,  that  Congress 
has  the  built-in  capacity  to  avoid  the  pocket  veto  by  staying  in  ses¬ 
sion  for  10  days  to  permit  the  review  by  the  President  and  then 
rapid  reconsideration  should  the  President  veto  the  bill,  return 
veto  the  bill. 

So  it  is  alwaj^s  within  the  power  of  the  Congress  to  avoid  a 
pocket  veto  and  it  said  the  party  responsible  for  a  pocket  veto,  that 
re^nsibility  lies  with  Congress,  not  the  President. 

This  is  not  a  question  of  expanding  Presidential  powers.  We 
think  the  Court  was  right  in  that  decision. 

No\v,  the  basic  issue  here  is,  what  is  the  real  reason  behind  the 
pocket  veto  clause?  There  are  basically  two  schools  of  thought. 

One  is  the  ducking  Congress  school  of  thought.  The  only  reason 
behind  the  pocket  veto  clause  was  to  protect  the  President  if  the 
Confess  was  going  to  be  ducking  out  after  passing  a  bill  and  evade 
service  of  process,  so  to  speak.  That  is  the  only  purpose  according 
to  this  school  of  thought. 

All  we  have  to  do  is  provide  a  mailbox.  If  we  provide  a  mailbox 
and  a  registered  agent  to  accept  service  of  process,  then  the  whole 
problem  of  the  ducking  Congress  is  gone  and  we  can  just  ignore 
what  the  Constitution  says. 

That  is  the  underl3ang  rationale  for  this  bill.  We  think  it  is 
wrong.  We  think,  one,  it  does  not  comport  with  the  history  of  the 
Constitutional  Convention  by  adoption  of  this  clause,  it  is  inconsist¬ 
ent  with  the  lan^age  of  the  clause,  and  it  contradicts  the  two  Su¬ 
preme  Court  decisions  that  have  interpreted  the  clause. 

In  the  Constitutional  Convention,  the  original — in  practical 
terms,  the  effect  of  requiring  the  President  to  deliver  a  bill  to  the 
Clerk  for  subsequent  delivery  to  the  House  would  be  the  same  prac¬ 
tically  as  if  the  President  simply  retained  the  bill  and  returned  it 
directly  to  the  House  or  to  the  Confess  when  Congress  returned 
from  its  acljournment  on  the  first  legislative  day.  That,  in  fact,  was 
the  first  proposed  i^ket  veto  clause. 

The  first  draft  ^ven  to  the  committee  on  detail  during  the  Con¬ 
stitutional  Convention  said,  “Unless  the  Legislature,  by  their  ad¬ 
journment,  prevents  return” — that  is  very  close  to  the  existing  lan- 
^age.  And  then  it  says,  “In  which  case,  it  shall  be  returned  on  the 
first  day  of  the  next  meeting  of  the  Legislature.” 

So  they  had  a  clause  that  solved  the  ducking  Congress  problem 
initially  proposed  to  the  committee  on  detail,  saying  the  President 
could  hold  on  to  the  bill,  and  as  soon  as  Congress  came  back,  boom, 
he  gives  them  a  return  veto. 

The  committee  on  detail  changed  it.  They  took  out  that  last  pro¬ 
viso  and  have  gone  with  the  automatic  pocket  veto.  There  is  no 
provision  whereby  it  is  held  in  abeyance  until  the  Congress  returns 
from  acljoumment. 

We  think  that  that  reflects  that  the  Convention  had  other  inter¬ 
ests  besides  the  ducking  Congress  problem.  That  was  brought  to 
our  attention  in  the  Supreme  Courrs  Pocket  Veto  case.  There,  the 
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-  Court  said  an  adjournment  in  the  clause  does  not  mean  final  ad¬ 
journment.  That  18  what  this  bill  is  trying  to  define  it  as.  It  doesn’t 
mean  a  final  adjournment. 

The  word  aihoumment  in  the  Constitution  can  mean  adjourn¬ 
ment  even  for  1  day,  and  it  is  used  throughout  the  Constitution  to 
mean  adjournments  of  various  lengths  including  from  day  to  day. 
So  they  said  the  word  adjournment  doesn’t  mean  just  final  adjourn¬ 
ment. 

’They  said  that  part  of  the  reason — our  reading  of  the  case  is  that 
the  Court  was  sa}dng  that  the  reason  an  adjournment  prevents  a 
return  is  because  it  was  the  purpc^  of  the  Framers  to  have  the 
Legislature  present  with  the  capacity  to  give  immediate  consider¬ 
ation.  ’I^at  is  used  repeatedly  throughout  that  case,  immediate 
consideration  to  the  veto. 

’They  wanted  a  process  whereby  the  confrontation  between  the 
Executive  and  the  Legislature,  which  they  considered  to  be  a  mo¬ 
mentous  occasion,  very  important,  solemn  occasion,  the  President 
has  a  solemn  duty  to  review  the  legislation.  He  is  given  10  days  to 
do  it.  When  he  vetoes,  they  wanted  again  this  confrontation  to  be 
capable  of  immediate  resolution,  immediate  consideration  in  Con¬ 
gress.  That  is  why  the  Court,  in  the  Pocket  Veto  case,  said  that  the 
House  must  be  in  session  and  the  return  must  be  made  to  the 
House  sitting  in  an  organized  capacity  with  the  ability  to  act  imme¬ 
diately. 

’They  rejected  the  notion  in  that  case  that  delivery  to  an  agent 
could  comply  with  the  constitutional  mandate,  and  said  that  would 
permit  delay  in  reconsideration,  which  the  Constitution  intended  to 
avoid. 

We  think  that  the  Pocket  Veto  case  makes  it  clear  that  an  ad¬ 
journment  prevents  return  because  Confess  is  not  then  in  a  cir¬ 
cumstance  where  it  can  proceed  immediately  to  reconsider  or  to 
consider  the  objections  of  the  President  and  determine  whether  to 
override  the  veto. 

So  we  think  that  part  of  the  "rationale  for  the  pocket  veto  clause 
was  the  ducking  Congress  problem,  but  there  was  another  reason, 
which  was  to  eliminate  or  to  minimize  periods  of  uncertainty,  to 
focus  the  debate  on  to  permit  the  legislative  process  to  rapidly  re¬ 
solve  and  immediately  address  differences  that  arose  between  the 
Executive  and  Congress. 

The  Wright  case  that  came  along  9  years  later,  we  think,  is  com¬ 
pletely  consistent  with  the  Pocket  Veto  ceise.  There,  the  Court  had 
the  insight  to  say  that  the  clause  requires  or  contemplates  an  ad¬ 
journment  by  Congress,  not  acljournment  by  one  of  the  Houses. 
And  it  referred  to  another  clause  in  the  Constitution  which  re¬ 
quires  the  House  that  goes  into  adjournment  for  more  than  3  days 
to  obtain  the  consent  of  the  other  Rouse. 

We  think  this  is  consistent  with  the  Supreme  Court  in  Wright 
and  the  Pocket  Veto,  that  adjournment  of  Congress  is  the  key  con¬ 
cept  in  the  clause  and  it  is  a  concept  that  is  capable  of  mechanical 
application,  and  therefore  leads  to  clear  results  and  predictability. 
If  Congress  is  in  adjournment,  then  the  President  can  pocket  veto  a 
bill  and  it  doesn’t  matter  whether  or  not  there  is  an  agent  there.  If 
Congress  is  not  in  recess,  but  not  in  adjournment,  the  President 
has  to  use  the  return  veto. 


We  think  that  where  one  House  seeks  the  consent  of  another 
House  and  goes  out  on  a  recess  for  more  than  3  days,  you  have  bi¬ 
cameral  action,  which  constitutes  an  adjournment  of  Congr^. 
Congress  is  then  adjourned  even  if  one  House  remains  in  session 
because  you  have  had  bicameral  action. 

Where  a  House  goes  out  on  a  brief  recess  and  does  not  obtain  the 
consent  of  the  other  House  because  it  is  not  going  to  be  over  3 
days,  then  Congress  remains  in  session  and  not  adjourned  for  pur¬ 
poses  of  the  pocket  veto  clause.  Congress  is  not  adjourned. 

Under  those  circumstances,  the  pocket  veto  clause  is  not  applica¬ 
ble  and  the  President  has  to  return  veto  because  Congress  is  not 
adjourned  and  he  can  return  it  in  any  way  suitable.  If  Congress 
WEUits  him  to  return  it  to  an  agent,  fine.  Congress  is  not  adjourned 
at  that  point. 

Let  me  just  say  a  few  words  about  history.  The  Court  has  repeat¬ 
edly  said  that  history — history  here  I  don’t  think  supports  the 
sweeping  bill  that  is  before  the  committee  now,  historic^  practice. 

In  any  event,  the  Court  has  repeatedly  said  that  historical  prac¬ 
tice  is  never  sufficient  alone  to  alter  the  meaning  of  the  Constitu¬ 
tion.  The  Court  will  occasionally  look  at  historical  practice  where 
there  is  ambiguity  and  reasonable  arguments  can  be  made  on  both 
sides,  and  they  will  look  to  see  what  the  practice  has  been. 

But  as  far  as  the  meaning  of  the  Constitution  is  concerned,  the 
reason  the  Court  has  looked  to  the  First  Congress  and  the  practices 
of  the  first  Congress — which  was  the  example  cited  by  one  of  the 
witnesses  up  here  before,  the  removal  power  issue — is  because  the 
Court  has  said  that  Members  of  the  first  Congress,  a  majority  of 
them  were  also  involved  in  the  drafting  and  ratification  of  the  Con¬ 
stitution,  and  therefore  maybe  they  had  a  good  idea  of  what  the 
Constitution  meant.  And  then  the  Court  will  look  to  see  whether  or 
not  there  was  explicit  consideration  of  the  issue  at  hand  by  the 
Members  of  the  First  Congress. 

If  there  was  not  explicit  consideration  given  to  the  issue,  then 
their  practice  is  entitle  to  very  little  weight.  If  they  explicitly  con¬ 
sider^  something  and  discuss^  this  constitutionality  question  and 
came  to  a  conclusion  on  it,  their  views  are  entitled  to  very  great 
weight.  The  removal  power  case  is  just  that  example. 

There  was  extensive  debate  in  the  early  Congresses  over  the 
President’s  removal  power  and  what  the  Constitution  contemplaf 
ed.  'That  is  why  the  history  of  the  First  Congress  and  the  debate 
over  removal  was  given  such  weight. 

But  we  would  not  accept  the  notion  that  the  Constitution  is — 
when  we  say  it  is  a  bMag  document,  we  don’t  mean  it  to  be  a  blank 
check  and  that  the  rules  set  in  there  are  things  that  Congress  can 
change  simply  by  passing  a  statute. 

Adjournment  means  adjournment,  and  the  Supreme  Court’s  in¬ 
terpreted  that  term,  and  we  can  litigate  it  ^ain  in  the  Supreme 
Court  and  maybe  the  Justice  Department  will  lose,  in  which  case 
we  ^1  be  told  by  the  Supreme  Court  what  the  clause  means.  Oth¬ 
erwise,  the  way  to  change  the -Constitution  is  by  constitutional 
amendment. 

I  would  be  glad  to  answer  any  questions. 

[Mr.  Barr’s  prepared  statement  follows:] 
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Mr.  Ch44.raan,  Naab^rs  of  the  SxibcoiBBlttee 

ThenX  you  Mr.  Chairman.  I  appreciate  the  opportunity  to 
present  the  views  of  the  Department  of  Justice  concerning  H.R. 
849,  a  bill  *to  define  the  type  of  adjournment  that  prevents  the 
return  of  a  bill  by  the  President,  and  to  amend  the  Rules  of  the 
House  of  Representatives  to  require  the  Clerk  to  make  certain 
notifications  to  the  Speaker.* 

The  Department  opposes  enactment  of  this  legislation  and 
would  recommend  disapproval  were  it  presented  the  President. 

H.R.  849  would  add  a  new  section  to  Title  2  of  the  United 
States  Code  and  would  amend  the  Rules  of  the  House  of 
Representatives.  The  new  section,  to  be  numbered  115,  would 
state  that  *[n]o  adjournment  of  either  House  of  Congress,  other 
than  an  adjournment  sine  die  to  end  a  Congress,  prevents  the 
return  of  a  bill  by  the  President.*  1  will  comment  only  on  this 
proposed  addition  to  Title  2. 

The  issue  that  this  legislation  purports  to  address  ** 
whether  an  adjournment  of  a  House  of  Congress  prevents  the 
President  from  returning  a  bill  that  has  passed  both  Houses  —  is 
significant  because  of  the  Pocket  Veto  Clause  of  Article  1, 
section  7  of  the  Constitution.  The  Pocket  Veto  Clause  is  a 
proviso  attached  to  the  portion  of  the  Constitution  that 
prescribes  how  laws  are  to  be  passed.  Under  Article  I,  section 
7,  when  both  Houses  of  Congress  pass  a  bill  they  present  it  to 
the  President.  If  he  signs  the  bill,  it  becomes  law.  He  can 
also  veto  it  by  returning  it  to  its  house  of  origin  together  with 


his  objsctions.  If  ths  Prssldent  nslthar  signs  tbs  bill  nor 
rstums  it  within  tsn  days  of  prasentnant  (axcapting  Sundays) ,  it 
bacomas  a  lav  *in  lika  Manner  as  if  ha  had  signad  it,  unX^gg.thfi 
Concrrass  bv  their  Adioummant  prevent  its  Return,  in  which -gABfi 
It  shall  not  ba  a  lav.^  The  underlined  passage  is  the  so-called 
Pocket  Veto  Clause.  It  makes  it  possible  for  the  President,  when 
Congress  is  adjourned,  to  veto  a  bill  without  returning  it  simply 
by  failing  to  sign  it. 

The  pocket  veto  makes  it  impossible  for  Congress,  by 
adjourning,  to  nullify  the  President's  power  of  return  veto 
authority;  if  there  were  no  pocket  veto.  Congress  could  pass 
legislation  and  adjourn,  preventing  the  President  from  exercising 
the  veto.  Similarly,  the  ten-day  rule  to  which  it  is  attached  is 
an  action-forcing  mechanism  in  the  other  direction,  one  that 
makes  it  impossible  for  the  President  to  veto  a  bill  informally 
by  neither  signing  nor  returning  it. 

We  have  two  objections  to  H.R.  849,  which  purports  to 
address  the  operation  of  the  Pocket  Veto  Clause.  First,  we  think 
that  the  bill,  considered  as  a  statement  of  constitutional  law, 
is  incorrect:  in  fact,  the  Constitution  implies  that  any 
adjournment  by  the  Congress  —  that  is,  any  adjournment  of  either 
house  for  longer  than  three  days  —  gives  occasion  for  a  pocket 
veto.  Second,  we  think  that  it  is  Inappropriate  for  Congress  to 
attempt  to  impose  its  own  view  of  the  Constitution  by  legislative 
fiat.  Whether  an  adjournment  prevents  a  return  must  be  decided 
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by  interpreting  the  Constitution,  the  neaning  of  which  can  be 
changed  only  by  a  constitutional  amendnent,  not  by  legislation. 

The  answer  to  the  substantive  question  concerning  the 
operation  of  the  pocket  veto  depends  on  two  subsidiary  questions: 
first,  what  is  an  adjournment  of  Congress  for  purposes  of  the 
Pocket  Veto  Clause,  and  second,  what  relationship  does  the 
Constitution  imply  between  adjournments  and  the  prevention  of  a 
return. 

The  Constitution  answers  the  first  question  in  a  fairly 
direct  fashion.  The  Pocket  Veto  Clause  refers  to  the  case  where 
^Congress,  by  their  Adjournment  prevent  [a  bill's]  return.*^ 
Congress  is  a  collective  body  consisting  of  two  Houses,  and  the 
Constitution  ejcplicitly  states  which  decisions  to  go  out  of 
session  require  an  action  by  Congress  collectively:  Article  I, 
section  5,  states  that  neither  House  ''during  the  Session  of 
Congress,  shall,  without  the  Consent  of  the  other,  adjourn  for 
more  than  three  days."^  The  Constitution  thus  implicitly  defines 
any  adjournment  by  either  or  both  Houses  of  more  than  three  days 
as  an  adjournment  of  Congress.  When  one  or  both  Houses  stop  work 
from  day  to  day  or  over  a  weekend,  there  is  no  adjournment  of 
Congress . 


^  The  Constitution  exempts  the  decision  to  adjourn  from  the 
requirement  of  presentment  to  the  President:  that  requirement 
applies  to  *'(e]very  Order,  Resolution,  or  Vote  to  which  the 
Concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary  (except  on  a  question  of  Adjournment)."  Art.  I,  §  7, 
cl.  3 . 
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This  definition  of  an  adjoumnent  of  Congress  fits  neatly 
into  the  Constitution's  structural  scheme.  Congress,  considered 
as  an  independent  and  coequal  branch  of  the  national  government 
along  with  the  President  and  the  courts,  consists  of  two  Houses  - 
-  indeed,  the  bicameral  nature  of  Congress  reflects  the  Great 
Compromise  between  the  small  and  large  States,  which  made  the 
Constitution  possible.  The  President,  when  he  deals  with 
Congress,  deals  with  both  bodies;  for  example,  his  messages  on 
the  state  of  the  Union  are  delivered  to  both  Houses,  and  Article 
I,  section  7  provides  that  the  President  acts  on  a  bill  only  when 
both  Houses  have  passed  it.  Thus,  it  is  proper  that  the 
Constitution  provide  that  Congress  has  adjourned  when  either 
House  is  gone  for  any.  substantial  period  of  time. 

As  to  the  second  question,  it  is  implicit  in  the 
Constitution  and  in  the  very  language  of  the  Pocket  Veto  Clause 
itself  that  adjournments  of  Congress  by  definition  prevent  the 
return  of  a  bill  and  thus  create  an  occasion  for  the  pocket  veto. 
We  believe  that  this  reading  is  decisively  to  be  preferred  to  the 
alternative,  under  which  only  some  adjournments  prevent  return, 
and  under  which  it  would  be  necessary  to  determine  whether  any 
particular  adjournment  has  done  so.  First,  and  perhaps  most 
importantly,  the  reading  we  suggest  is  the  more  plausible  because 
it  makes  the  Pocket  Veto  Clause  a  clear  rule  capable  of 
mechanical  application,  without  any  need  to  Inquire  into  the 
effects  of  whatever  arrangements  Congress  has  made  for  its 
adjournment. 
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This  is  vary  significant,  because  the  most  natural  reading 
of  any  structural  provision  of  the  Constitution,  the  one  aost 
likely  to  reflect  the  original  understanding,  is  the  one  that 
produces  the  clearest  rules.  As  the  supreme  Court  has  explained, 
the  Constitution  is  'designed  to  provide  *'[e]xplicit  and 
unambiguous  provisions*  to  govern  the  structure  of  government, 
and  most  importantly  the  process  iidiereby  a  bill  becomes  a  law. 

INS  v.  Chadha .  462  U.S.  919,  945  (1983).  Our  system  of 
government  could  not  function  if  Article  1,  section  7,  which 
governs  the  legislative  process  itself,  consisted  of  *open-ended* 
principles  without  fixed  applications.  In  particular,  a  bright 
line  rule  governing  adjournment  is  necessary  to  put  the  President 
and  Congress,  as  well  as  those  affected  by  legislation,  on  notice 
as  to  the  proper  method  by  which  the  President  may  exercise  his 
right  to  disapprove  a  bill.  The  alternative  to  a  clear  rule  is 
uncertainty  and  litigation. 

Moreover,  to  permit  return  of  a  vetoed  bill  to  an  adjourned 
Congress  would  defeat  the  clear  plan  of  the  veto  provision,  which 
is  designed  for  prompt  reconsideration  by  Congress  and 
disposition  of  the  issue:  the  clause  says  that  the  recipient 
house  shall  enter  the  President's  objections  on  its  journal  and 
proceed  to  reconsider  the  matter. 

Indeed,  the  drafting  history  of  the  Clause  supports  this 
view  and  is  inconsistent  with  the  suggestion  that  the  pocket  veto 
should  operate  only  when  Congress  has  neglected  to  provide  for  a 
return  veto  in  its  absence.  The  Committee  of  Detail  of  the 
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P«d«ral  Convantion,  in  conpcjing  what  bacaaa  Art Ida  I,  aactlon 
7«  at  ona  point  praparad  a  draft  providing  that  if  Congraaa  by 
ita  adjoumaant  pravantad  a  raturn  vato,  tha  Praaidant  was  to 
ratum  tha  bill  on  tha  first  meeting  of  tha  next  legislature. 

But  tha  Committee,  in  its  report  to  tha  convention,  replaced  that 
language  with  tha  poclcat  veto  proviso  essentially  as  we  have  it 
now. 

This  suggests  that  the  Framers  wanted  to  do  more  than  just 
make  sure  that  Congress  could  not  defeat  the  return  veto  by 
adjourning.  They  also  wanted  to  avoid  lengthy  uncertainty  as  to 
whether  a  bill  would  become  a  law.  Rather  than  permit  a  vetoed 
bill  to  lie  over  until  the  next  meeting  of  Congress,  they 
provided  that  it  would  not  become  law  if  the  President  did  not 
sign  it. 

Our  position  accords  with  the  Supreme  Court's  two  decisions 
concerning  this  subject.  In  the  Pocket  Veto  Case.  279  U.S.  655 
(1929),  the  first  session  of  the  69th  Congress  passed  a  bill  and 
presented  it  to  the  President  on  June  24,  1926.  The  two  Houses 
then  adjourned  that  session  by  concurrent  resolution  on  July  3, 
less  than  ten  days  after  the  bill  had  been  presented.  The 
President  neither  signed  nor  returned  the  bill.  The  Court  held 
that  it  had  not  become  a  law  because  of  the  Pocket  Veto  Clause. 
The  Court  concluded  that  Congress  had  indeed  adjourned  within  the 
meaning  of  the  Constitution,  279  U.S.  at  680-681,  and  that  the 
availability  of  an  agent  or  officer  of  Congress  to  receive  the 
President's  return  of  the  bill  was  not  an  adecruate  substitute  for 
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a  Housa  of  Congress,  to  which  a  veto  aust  be  presented  according 
to  the  Constitution,  JLd.  682*685. 

The  other  case  touching  on  this  subject  is  Wright  v.  United 
States .  302  U.S.  583  (1938).  That  case  involved  the  passage  into 
law  of  two  private  relief  bills,  originating  in  the  Senate,  that 
were  passed  by  both  Houses  and  presented  to  the  President  on 
Friday,  April  24,  1936.  on  Monday,  May  4,  the  Senate  took  a 
recess  until  noon  on  Thursday,  May  7.  The  President  returned  the 
bills  with  his  objections  on  Tuesday,  May  5;  the  President's 
messenger  delivered  the  veto  to  the  Secretary  of  the  Senate. 

When  the  Senate  returned  on  May  7,  the  veto  message  was  read  and 
the  matter  referred  to  committee,  from  which  it  never  emerged. 

The  beneficiaries  of  the  legislation  claimed  that  the  bills  had 
become  law  without  the  President's  signature,  after  the  passage 
of  ten  days,  on  the  theory  that  the  return  veto  was  ineffective 
because  the  Senate  was  not  in  session  when  the  veto  message 
arrived. 

The  Court  found  that  the  return  veto  was  effective  because 
Congress,  as  opposed  to  the  Senate,  had  not  adjourned.  302  U.S. 
at  587*588.  The  Court  employed  jthe  same  reasoning  we  do:  an 
adjournment  by  one  House  of  less  than  three  days,  which  does  not 
require  the  consent  of  the  other  House,  is  not  an  adjournment  of 
Congress,  a  bicameral  body  which  acts  as  such  only  through  both 
of  its  Houses.  The  Court  also  rejected  the  suggestion  that  the 
return  veto  was  ineffective  because  the  Senators  were  not 
actually  present  in  the  chamber  (even  though  Congress  was  not 
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adjourned)  when  the  President's  nessenger  arrived.  At  589- 

591.2 

He  recognize  that  our  position  is  inconsistent  with  two 
decisions  of  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  In  Kennedy  v.  Sampson.  511  F.2d  430  (D.C. 
Cir.  1974),  the  cou]^  held  that  an  adjournment  during  a  session 
(six  days  for  one  house,  five  days  for  another)  did  not  prevent 
the  return  of  a  bill  and  therefore  did  not  present  an  occasion 
for  the  pocket  veto.  The  court  therefore  found  that  a  bill  the 
President  had  neither  signed  nor  returned  became  a  law.  In 
Barnes  v.  Kline.  759  F.2d  21  (1984),  vacated  as  moot  sub  nom. 
Burke  v.  Barnes.  479  U.S.  361  (1987),  the  court  extended  the  rule 
of  Sampson  to  adjournments  that  end  a  session  of  Congress, 
holding  that  such  adjournments  do  not  prevent  the  return  of  bills 
provided  that  the  affected  House  appoints  an  officer  to  receive 
the  President's  veto  message. 

We  sought  and  obtained  Supreme  Court  review  of  the  decision 
in  Barnes  v.  Kline.  The  Court  agreed  with  us  that  the  case  had 
become  moot,  and  therefore  did  not  reach  the  merits.  On  the 
merits,  we  argued,  consistent  with  our  position  today,  that  both 
that  case  and  Sampson  were  wrong.  In  an  appropriate  case,  I 


2  The  Court  explained  that  the  Pocket  Veto  Case  was  not 
apposite  because  it  dealt  with  an  actual  adjournment  of  Congress, 
not  ''a  temporary  recess  .  .  .  taken  by  one  House  during  the 
session  of  Congress.*  Xd<  st  593;  the  Court  also  declined  to 
read  its  earlier  case  as  requiring  that  the  return  be  made  when 
the  relevant  house  was  actually  *within  the  walls  of  its 
chamber.*  At  594. 
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Mcp«ct  that  va  would  ask  tha  full  D.C.  Circuit  to  overrule,  or 
the  Supreme  Court  to  disapprove,  both  of  those  cases. 

As  I  have  just  explained  (and  as  our  briefs  in  Barnes 
explain  in  more  detail),  our  position  is  fully  consistent  with 
both  of  the  Supreine  Court  cases  that  address  this  matter.  The 
same  cannot  be  said  for  H.R.  649.  The  bill  states  that  a  return 
veto  is  prevented  only  by  ^an  adjournment  sine  die  to  end  a 
Congress.*'  The  Constitution  nowhere  distinguishes  among 
adjournments  and  does  not  provide  for  adjournments  sine  die;  such 
distinctions  are  created  wholly  by  the  rules  of  the  two  Houses. 
Moreover,  on  this  point  the  bill  is  inconsistent  with  the  Pocket 
Veto  Case.  There,  the  Court  specifically  rejected  *'the  argument 
that  the  word  * adjournment'  as  used  in  the  constitutional 
provision  refers  only  to  the  final  adjournment  of  the  Congress.*' 
279  U.5.  at  680.  The  Court  also  declined  to  adopt  the  suggestion 
that  it  would  be  constitutionally  adequate  for  the  President  to 
return  a  bill  to  an  agent  or  officer  of  the  relevant  House  while 
Congress  was  adjourned.  Id-  at  681-685.  The  Court  thus 
concluded  that  an  adjournment  of  Congress,  by  definition, 
prevents  the  return  of  a  bill  within  the  meaning  of  the  Pocket 
Veto  Clause. 

Iiet  me  now  turn  to  the  second  difficulty  with  H.R.  849.  The 
discussion  we  have  just  gone  through  deals  with  questions  of 
constitutional  interpretation.  The  answers  to  those  questions 
depend  on  the  meaning  of  the  Constitution.  Whether  a  pocket  veto 
is  possible  in  any  particular  set  of  circumstances  depends  on  the 


69 


Maning  of  the  Constitution.  I  readily  acknowledge  that  the 
legislative  and  executive  branches  necessarily  have  differing 
perspectives  on  constitutional  questions  that  relate  to  their 
respective  powers  and  responsibilities.  The  difference  is 
particularly  to  be  respected  on  a  question  like  the  scope  of  the 
pocket  veto  which  raises  difficult  issues  of  constitutional  law 
that  inevitably  give  rise  to  good  faith  differences  of  opinion. 

It  is  precisely  respect  for  this  difference  in  perspective, 
however,  that  counsels  against  any  attempt  by  Congress  to 
enshrine  its  constitutional  view  on  the  pocket  veto  by  enacting 
it  into  the  United  States  Code.  Given  our  view  on  the  meaning  of 
the  Pocket  Veto  Clause  we  would  be  constrained  to  recommend  that 
the  President  veto  this  bill.  Thus,  passage  of  this  bill  would 
create  a  needless  point  of  disagreement  between  the  two  political 
branches . 

Moreover,  it  is  unnecessary  for  Congress  to  enact 
legislation  to  express  its  views  on  pure  questions  of 
constitutional  interpretation.  Congress  can  express  such  views 
through  one-House  or  concurrent  resolutions,  and  of  course. 
Members  of  Congress  base  their  votes  on  their  views  of 
constitutional  questions,  just  as  the  President  must  make  veto 
decisions  based  on  his  understanding  of  the  fundamental  law.  But 
laws  of  the  United  States  should  be  used  to  establish  legal 
rights  and  obligations,  not  to  express  questionable  views  on 
interpretive  questions. 

We  defer  to  Congress  concerning  the  portion  of  H.R.  849  that 
would  amend  the  Rules  of  the  House  of  Representatives. 

Again,  let  me  thank  the  subcommittee  for  the  opportunity  to 
address  this  question. 
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Chairman  Derrick.  Thank  you,  Mr.  Barr,  for  your  testimony. 
You  have  been  very  thorough. 

I  agree  with  you  on  one  thing  and  that  is  that  there  is  ambigui¬ 
ty,  and  of  course  that  is  the  primary  reason  that  I  have  introduced 
this  bill  and  why  we  are  having  this  hearing,  to  try  to  clarify  that 
ambiguity. 

Mr.  Barr.  Mr.  Chairman,  I  didn’t  say  there  was  ambiguity  in 
this  clause;  I  said  the  Court  will  look  to  history  sometimes  when 
there  is  ambig^uity. 

Chairman  Derrick.  I  thought  I  understood  you  to  say  that  there 
was  ambiguity  as  to  the  situation  of  a  pocket  veto  as  to  when  it  did 
or  did  not  apply. 

Mr.  Barr.  No,  I  said  the  rule  proposed  by  those  who  would 
depart  from  the  Supreme  Court’s  precedence  would  result  in  ambi¬ 
guity. 

Chairman  Derrick.  Then  we  don’t  agree  on  that. 

Mr.  Barr.  OK.  That  is  right.  ~ 

Chairman  Derrick.  The  history  of  this  thing,  of  course  if  you  go 
back,  as  I  am  sure  you  have  done,  and  read  some  of  the  Federalist 
Papers,  one  of  the  things  the  Framers  feared  the  most,  weis  a  king 
or  someone  that  was  going  to  put  himself  in  some  sort  of  dictatorial 
position  with  the  legislative  body,  having  experienced  just  that  for 
a  number  of  years  before  the  revolution,  of  course. 

This  was  throughout  the  Convention  brought  up  time  and  time 
and  time  again.  As  a  matter  of  fact,  it  was  brought  up  in  argu¬ 
ments  on  the  veto.  What  they  wanted  to  get  around  was  to  have  a 
President — they  voted  on  this.  They  could  have  had  absolute  veto 
over  the  Houses  of  Congress,  of  course,  but  there  is  no  ambiguity 
there  as  to  what  was  intend^  by  the  Framers  of  the  Constitution. 

I  think  that  they  had  no  intention  of  giving  a  President  what 
amounts  to  an  absolute  veto  over  the  Congress  to  the  extent  that 
the  pocket  veto  has  been  misused  over  the  years. 

In  any  event,  it  seems  to  me  that  if  you  look  at  what  the  Fram¬ 
ers  of  the  Constitution  most  feared  and  if  you  apply  that  to  the 
modern-day  situation,  it  seems  to  me  that  this  bill  is  very  much  in 
order. 

As  far  as  the  Congress,  as  the  Supreme  Court  noted  in  United 
States  V.  Nixon,  the  Judiciary  expecte  each  branch  of  government 
in  performance  of  its  duties  initially  to  interpret  the  Constitution. 

Having  said  that,  I  would  like  to  know  why  the  administration 
opposes  this  bill.  It  is  clear  in  the  debates  at  the  Constitutional 
Convention  that  the  Framers  deliberately  avoided  giving  the  Presi¬ 
dent  an  absolute  veto.  Why  is  the  administration  now  opposing 
this? 

Mr.  Barr.  Because  we  think  the  bill  is  unconstitutional. 

Chairman  Derrick.  That  is  the  only  reason,  just  that  you  think 
it  is  unconstitutional? 

Mr.  Barr.  Well,  that  is  a  good  reason  to  oppose - 

Chairman  Derrick.  I  know  it  is  a  good  reason,  but  I  would  hope 
there  would  be  more  than  that. 

Mr.  Wheat.  Would  the  chairman  be  kind  enough  to  yield? 

Chairman  Derrick.  Yes. 

Mr.  Wheat.  I  don’t  think  unconstitutionality  is  a  good  reason  in 
this  administration.  The  President  has  clearly  stated  that  there  are 
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some  bills,  even  if  they  were  unconstitutional,  that  he  would  sign. 
That  can’t  possibly  be  the  only  reason. 

Mr.  Barr.  What  did  he  say  that  about? 

Mr.  Wheat.  I  think  it  was  something  to  do  with  the  flag. 

Mr.  Barr.  I  was  the  one  who  testified  on  the  flag  and  I  don’t  be¬ 
lieve  that  that  was  said. 

Mr.  Wheat.  Were  all  of  the  news  reports  across  the  country  re¬ 
garding  the  President’s  statement  incorrect? 

Mr.  Barr.  I  have  read  everything  the  President  has  said  about 
the  flag  and  he.  heis  never  said  that  he  would  sign  a  statute  if  he 
believed  it  was  unconstitutional. 

Mr.  Wheat.  That  is  a — I  would  yield  back  and  talk  about  it  more 
in  a  few  minutes. 

Chairman  Derrick.  Let  me  ask  you - 

Mr.  Barr.  Can  I  give  a  broader  answer  to  your  question? 

Chairman  Derrick.  To  my  question  or - 

Mr.  Barr.  To  your  question. 

Chairman  Derrick.  Go  ahead. 

Mr.  Barr.  I  think  it  is  oversimplistic  to  say  that  the  Constitu¬ 
tional  Convention  was  animated  principally  by  a  suspicion  of  Exec¬ 
utive  power.  In  fact,  I  think  it  would  be  fairer  to  say  that  one  of 
the  miracles  of  the  Constitutional  Convention  was  the  creation  of  a 
strong,  independent  Executive. 

I  think  that,  as  a  matter  of  fact,  while  going  into  the  Revolution¬ 
ary  War,  there  was  a  tremendous  amount  of  concern  about  Execu¬ 
tive  power  and  so  forth.  The  experience  of  the  revolution  and  the 
Confederation  convinced  the  Framers  that  it  was  very  important  to 
have  a  strong,  independent  Executive. 

Chairman  Derrick.  Up  to  a  point. 

Mr.  Barr.  Up  to  a  point,  and  that  is  why  article  II  is  in  the  Con¬ 
stitution.  Reailly,  it  is  one  of  the  great  stories  of  how  political  expie- 
rience  can  frame  the  Constitution. 

Now,  it  is  true  that  there  w£is  debate  over  whether  or  not  there 
should  be  an  absolute  veto,  which  a  faction  favored,  or  whether  it 
should  be  a  qualifled  veto. 

This  is  not  an  issue  as  to  whether  there  should  or  should  not  be 
an  absolute  veto.  The  Supreme  Court  said  that  in  the  Pocket  Veto 
case.  They  rejected  this  argument,  and  said  the  argument  is  based 
on  misconception  of  the  pocket  veto  clause. 

Congress  has  the  power  to  protect  itself  from  the  pocket  veto  by 
^ving  the  President  sufficient  amouiit  of  time  to  make  his  objec¬ 
tions  and  to  have  them  rapidly  considered  by  the  Legislature.  The 
President,  after  all,  is  given  10  days  to  review  whatever  comes  out 
of  Congress  at  the  end  of  a  session  or  before  a  recess,  10  days  at 
whatever  comes  out  of  Congress  at  any  time. 

What  the  Framers  want^  was  for  Congress  to  give  the  President 
the  opportunity  to  review  it  and  then  the  opportunity  to  have  those 
objections  considered  quickly  emd  on  their  merits. 

At  the  same  time,  the  Framers  did  not  want  to  require  Congress 
to  sit  ial  session  or  to  have  Presidential  leave,  and  that  is  why  Pres¬ 
idential  approval  is  not  required  for  Congress  to  go  on  adjourn¬ 
ment,  but  Congress  does  pay  a  price  in  a  sense  if  it  does  adjourn 
after  throwing  bills  into  the  President’s  lap.  'That  is  the  price,  the 
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potential  of  a  pocket  veto.  But  it  is  something  the  Congress  has  the 
power  to  prevent. 

Chairman  Derrick.  If  that  is  true,  why  do  you  think  that  the 
Court  opted  not  to  rule  on  this  matter  or  not  to  reach  a  decision  on 
this  matter  in  the  Barnes  case,  if  not  in  several  other  cases  that 
have  come  up  since  then,  and  why  would  your  Solicitor  General 
then,  Mr.  Bork,  in  his  memorandum  in  1976,  advise  not  carrying 
the  matter  further  because  he  felt  the  Supreme  Court  would  prol> 
ablv  rule  contrary  to  your  position? 

You  know,  he  gives  some  very  strong  arguments  and  I  am  sure 
you  are  familiar  with  them. 

As  a  result  of  that,  the  administration  did  not  carry  it  forward. 

Mr.  Barr.  The  first  part  of  your  question  is,  why  do  I  think  the 
Court  did  not  decide  the  issue.  I  think  the  Court  did  not  decide  the 
issue  because  there  was  a  jurisdictional  issue  which  was  whether  it 
was  moot.  If  the  Court  determined  that  it  didn’t  have  jurisdiction, 
it  didn’t  have  to  go  on  and  decide  the  merits. 

Normally,  the  Court  will  normally  determine  jurisdiction  before 
it  decides  on  the  merits. 

Chairman  Derrick.  I  understand. 

Mr.  Barr.  As  to  Judge  Bork’s  position,  he  did  take  the  ducking 
the  Congress  position,  I  feel,  and  I  think  he  was  wrong.  In  other 
words,  he  presumed  that  the  sole  intent  of  the  Framers  was  to 
make  sure  that  there  was  a  mailbox  somewhere  so  the  President 
didn’t  get  stuck.  I  don’t  think  he  can  presume  that.  I  think  he  is 
wrong  in  doing  it. 

Chairman  Derrick.  You  don’t  think  it  is  possible  the  Court  de¬ 
ferred  to  the  Congress  and  the  President  to  work  this  thing  out,  be¬ 
cause  they  recognized  that  the  answer  lay  possibly  in  some  legisla¬ 
tion  such  as  that  that  we  are  looking  at  today? 

Mr.  Barr.  In  the  two  earlier  pocket  veto  cases,  the  Court  has¬ 
tened  to  jump  into  the  fray  and  say  they  were  doing  so  because 
they  considered  it  a  very  important  issue  to  resolve  b^ause  of  the 
ne^  for  clear  rules  of  the  game  as  to  how  laws  are  made. 

Now,  I  think  it  may  be  the  Court  did  not  want  to  reach  a  separa¬ 
tion  of  powers-  question  particularly  in  a  case  that  they  felt  juris¬ 
diction  was  questionable. 

But  no  amount  of  practice  and  accommodation  can  override  con¬ 
stitutional  r^uirements.  You  can  defer  a  confrontation  or  a  differ¬ 
ence  of  opinion,  but  the  Constitution  says  what  it  says  and  means 
what  it  means. 

Chairman  Derrick.  In  other  words,  you  don’t  think  that  was  the 
reasoning  behind  the  Court’s  failing  to  reach  a  decision  in  this 
case? 

Mr.  Barr.  No,  I  don’t. 

Chairman  Derrick.  Thank  you. 

Mrs.  Martin. 

Mrs.  Martin.  Just  so  I  understand,  I  think  I  understand  your  p^ 
sition.  Your  position  is  that  a  statute  is  inappropriate  berause  it 
would  be  unconstitutional.  So  you  oppose  it. 

Therefore,  if  we  wanted  to  make  changes,  it  should  be  an  amend¬ 
ment,  which  you  would  also  oppose? 

Mr.  Barr.  Well,  I  would  have  to  see  the  eunendment  before 
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Mrs.  Martin.  Well,  the  amendment  in  effect  changed  the  CJonsti- 
tution  in  wa^  the  statute  did.  You  would  oppose  that,  too,  right? 

Mr.  Barr.  I  haven’t  even  considered  that  issue. 

Mrs.  Martin.  Well,  you  start  off  your  reasoning  by  saying  that 
one  of  the  reasons  you  can’t  do  it  or  you  shouldn’t  do  it,  the  House 
shouldn’t  do  it,  is  b^ause  such  a  statute  would  be  unconstitutional. 

Mr.  Barr.  Yes. 

Mrs.  Martin.  Therefore,  you  say — let  me  see  if  I  can  find  the 
line  here. 

I  am  just  saying,  it  is  an  interesting  box  in  effect  you  would  try 
to  put  us  in,  which  is  that  you  can’t  do  it  by  statute  because  I 
would  oppose  it  because  it  is  a  statute;  you  can  do  it  by  constitu¬ 
tional  amendment  perhaps,  but  I  will  oppose  that,  too. 

Mr.  Barr.  No,  there  are  two  ways  to  resolve  it,  but  just  remem¬ 
ber  the  Supreme  Court  decided  a  case  involving  em  intersession 
recess  and  it  said  that  you  can  not  leave  an  agent  in  place  during 
intersession  and  the  President  can  use  the  pocket  veto  regardless  of 
whether  there  is  an  agent  there. 

That  case  has  been  decided  by  the  Supreme  Court.  That  case  is 
still  good  law.  To  come  along  with  a  bill  and  try  to  overrule  that 
cetse  is  clearly  unconstitutional. 

Now,  there  are  those  who  say  modern  conditions,  you  know,  we 
can  sort  of  finesse  this  and  talk  about  modern  conditions  and  com¬ 
munications,  and  the  real  concern  there  w£is  this  rather  than  this. 
Fine.  One  way  to  resolve  it  is  through  litigation.  If  the  President 
pocket  vetoes  a  bill  and  some  feels  it  was  an  illegitimate  pocket 
veto  because  an  agent  was  there  to  receive  it,  some  beneficiary  of 
this  bill,  and  this  is  how  the  others  came  up,  they  can  sue  and  say 
that  is  the  law. 

Mrs.  Martin.  There  is  a  second  way  to  start  the  litigation  proc¬ 
ess,  and  that  is  that  we  pass  a  bill  and  someone  says,  “I  don’t  ap¬ 
prove  of  the  bill,”  it  is  unconstitutional  and  starts  the  process  that 
way. 

You  are  saying  from  the  start  anyway — and  you  may  well  be 
right,  I  don’t  know — you  say  it  is  not  the  Congress’  role  to  impose 
or  to  decide  constitutionality. 

Mr.  Barr.  That  is  where  we  agree. 

Mrs.  Martin.  That  is  the  Court’s  role. 

Mr.  Barr.  Absolutely. 

Mrs.  Martin.  So  to  argue  we  shouldn’t  pass  something  because 
you  believe  it  might  be  unconstitutional,  that  is  an  interesting 
opinion  and  certainly  one  should  value  them,  and  I  am  not  in  any 
way  suggesting  you  aon’t,  and  certainly  we  should  look  at  that. 

I  will  say  the  only  time  I  have  heard  that  ar^ment  is  from 
p^ple  who  oppose  a  certain  bill.  That  is  the  only  time  I  hear  con¬ 
stitutional  arguments.  But  it  really  isn’t  our  judgment  about  con¬ 
stitutionality  that  counts. 

Mr.  Barr.  'There  are  a  couple - 

Mrs.  Martin.  Or  yours. 

Mr.  Barr.  There  are  a  couple  reactions  to  that.  It  takes  two  to 
make  a  bill  a  law.  Congress  wants  to  pass  a  law.  We  are  up  here 
telling  you  our  position  because  the  President  also  is  a  player  in 
the  legislative  process. 

Mrs.  Martin.  Right. 
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Mr.  Barr.  We  believe  the  bill  is  unconstitutional.  It  is  not  the 
I  way  to  go. 

^  This  case  could  be  brought  to  a  head  without  a  bill.  In  other 

words,  by  your  own  intern^  rules,  you  can  appoint  an  agent.  The 
President  picket  vetoes  something  and  a  case  can  be  brought. 

You  said  it  is  not  the  role  of  Congress  to  impose  its  view,  consti¬ 
tutional,  on  the  law.  I  agree.  That  is  why  we  say  the  bill  is  pecu¬ 
liar.  It  is  presenting  to  the  President,  saying  sign  on  to  our  theory. 
You  can  have  your  theory  tested  without  legislation. 

The  Department  of  Justice  will  not  recommend  the  President 
sign  that  bill  because  we  believe  it  is  unconstitutional. 

Mrs.  Martin.  So  the  House  and  the  Senate  could  pass  this,  if  it 
turns  out  this  is  the  will  of  the  House  and  Senate,  and  we  are  cer¬ 
tainly  at  early  stages  on  this.  And  you  would  be  in  effect  saying,  if 
you  pfiss  it,  your  recommendation  to  the  President  will  be  to  veto  it 
for  a  number  of  reasons,  including  the  fact  that  you  believe  it  is 
unconstitutional  and  impinges  on  his  rights. 

So  the  way  to  have  it  done  is  the  House  and  Senate  would  have 
to  get  it  to  that  point  and  we  would  have  to  override  the  veto — 
unless  he  pocket  vetoes  it. 

Mr.  Barr.  We  might  recommend  a  pocket  veto,  yes. 

Mrs.  Martin.  What  a  wonderful  way  to  end  it.  We  could  do  a  bill 
and  the  court  case  all  in  one. 

Mr.  Barr.  That  is  right. 

Mrs.  Martin.  What  an  efficient  use  of  the  law. 

Chairman  Derrick.  I  am  glad  to  see  he  just  adopted  the  doctrine 
of  congressional  standing  just  a  moment  ago. 

Mr.  Barr.  I  said  a  beneficiary  of  the  statute.  I  said  a  beneficiary 
of  the  statute  can  bring  suit. 

The  other  point  you  made  I  don’t  agree  with,  and  that  is  that 
Members  of  Congress  sort  of — it  is  up  to  the  courts  to  decide  consti¬ 
tutionality.  We  sort  of  have  to  do  what  we  are  going  to  do. 

Mrs.  Martin.  Yes,  ultimately. 

Mr.  Barr.  I  agree  with  what  Chairman  Derrick  said,  that  each 
branch  in  the  first  instance  has  a  responsibility  under  their  oath  of 
office  to  use  their  best  judgments  to  what  the  Constitution  means 
and  do  their  best  to  uphold  the  Constitution,  so  I  believe  Members 
of  Congress  as  well  as  the  President  and  members  of  the  executive 
have  a  real  responsibility  to  the  Constitution  to  reach  good-faith 
judgments. 

Mrs.  Martin.  But  I  am  not  suggesting  we  ignore  that.  I  am  sug¬ 
gesting  our  interpretation  is,  it  is  constitutional,  and  yours  is  not. 
We  could  do  a  poised  action,  frozen  in  time  to  the  end  of  time  with¬ 
out  the  final  decision.  That  is,  the  other  branch  we  finally  have  to 
have  work  its  will. 

No  one  is  suggesting  we  go  around  deliberately  passing  unconsti¬ 
tutional  laws. 

Mr.  Barr.  The  two  pocket  veto  ceises  have  been  decided  by  the 
,  Supreme  Court — a  doable  thing.  I  am  saying  that  we  could  not  sup¬ 
port  this  bill  because  we  believe  it  is  unconstitutional. 

Chairman  Derrick.  They  didn’t  declare  that  this  legislation,  or 
f  ,  something  similar,  would  tie  unconstitutional. 

Mr.  Barr.  I  think  they  did  in  the  Pocket  Veto  case. 
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Chairman  Derrick.  What  I  meant  to  say  is,  they  didn’t  say  we 
didn’t  have  a  right  to  pass  the  legislation  and  that  that  right  would 
be  unconstitutional. 

Mr.  Barr.  Well,  I  guess  it  is  presumed  that  people — a  branch 
will  not  knowingly  do  an  unconstitutional  thing.  But  if  it  is  the 
good-faith  judgment  of  Congress  that  it  is  not  unconstitutional,  no 
one  is  questioning  the  power  of  Congress  to  pass  a  law. 

Chairmein  Derrick.  Mr.  Wheat,  I  will  let  you  question. 

Mr.  Wheat.  ’Thank  you. 

I  a^ee  with  you  completely  when  you  say  that  it  is  not  the  ap¬ 
propriate  role  of  Confess  to  attempt  to  change  the  Constitution  by 
legislation.  I  think  all  of  us  would  a^ee  with  that.  But  I  think  you 
went  further  in  pointing  out  there  is  a  matter  of  some  interpreta¬ 
tion  as  to  what  the  Constitution  actually  means. 

I  was  interested  in  the  historical  process  that  you  were  speaking 
of  and  of  how  the  Constitution  clearly  meant  that  pocket  vetoes 
were  appropriate  in  intersession  adjournments  and  perhaps  even  in 
intrasession  adjournments. 

I  "take  it  you  extend  your  reasoning  to  intrasession  adjournments 
even  though  there  were  no  particular  cases  on  that  point? 

Mr.  Barr.  Intrasession? 

Mr.  Wheat.  Intrasessions,  yes. 

Mr.  Barr.  Yes. 

Mr.  Wheat.  In  particular,  you  refer  to  adjournment  meaning  ad¬ 
journment  and  that  adjournment  is  well  defined  and  that  there  is 
no  room  for  doubt  on  its  meaning.  You  then  went  on  to  telk  about 
adjournments  of  various  lengths  being  used  in  the  Constitution  for 
an  assortment  of  purposes.  That  seems  to  be  one  of  the  cruxes  of 
the  problem  that  we  face. 

What  this  legislation  is  is  an  attempt  to  define  specifically  what 
kind  of  adjournment  and  how  long  an  adjournment  the  Constitu¬ 
tion  originally  referred  to  in  talking  about  pocket  vetoes. 

How  can  the  length  of  time  for  adjournment  be  ambiguous  or  at 
least  varied  for  different  purposes,  and  yet  seem  so  clear  to  you  for 
pocket  veto?  In  light  of  the  opposite  view  taken  by  the  Court  in 
1929,  further  elaboration  on  your  point  of  view  is  necessary. 

Mr.  Barr.  The  word  adjournment,  referring  to  the  adjournment 
of  a  House  or  Congress,  can  be  any  len^h  of  adjournment.  We 
think  there  is  a  clear  rule  in  the  Constitution  as  to  when  Congress 
is  deemed  to  be  adjourned  as  a  bicameral  entity. 

As  I  said,  a  House  can  adjourn  for  a  day.  The  Constitution  sajfs 
that  when  one  House  wants  to  go  out  for  more  than  3'  days,  it 
needs  the  consent  of  the  other  House.  There  you  have  two  Houses 
acting,  and  under  Chadha,  we  believe  that  reflects  action  by  Con¬ 
fess  to  adjourn  itself.  So  you  no  longer  have  a  bicameral  body  sit¬ 
ting  there  acting  as  a  collective  capacity  eis  the  Congress  of  the 
United  States. 

So  it  is  a  very  clear  rule.  If  one  House  goes  out  for  more  than  3 
da^,  you  have  an  adjournment  of  Congress. 

Mr.  Wheat.  'The  Chairman  suggested  there  was  ambiguity  in¬ 
volved.  Considering  the  fact  that  since  1929,  the  Court  has  found 
that  adjournments  of  longer  than  3  days  are  not  adjournments  for 
the  purpose  of  a  pocket  veto,  would  it  not  seem  to  you  that  there  is 
some  need  for  clarification  on  this  matter? 


76 


Mr.  Barr.  One  case  that  is  an  extant  case  decided  that  ac^'oum- 
ment  of  longer  than  8  days  was  not  an  adjournment  within  the 
meaning  of  the  pocket  veto  clause  and  the  President  could  not  use 
the  pocket  veto.  That  was  the  Kennedy  case. 

Mr.  Wheat.  Yes. 

Mr.  Barr.  We  think  the  Kennedy  case  was  wrong,  and  in  future 
litigation,  if  the  appropriate  case  arises,  we  will  urge  the  Supreme 
Court  to  follow  the  Pocket  Veto  case  and  Wright  case,  and  overrule 
that  cause,  reverse  it. 

Mr.  Wheat.  Does  the  administration  believe  that  the  balance  of 
powers  between  the  President  and  the  Congress  would  be  shifted  in 
such  a  way  as  to  be  harmful  to  either  the  President  or  to  this  legis¬ 
lative  body  if  the  interpretation  of  the  pocket  veto  that  we  propose 
in  this  bill  becomes  law  and  is  determined  to  be  constitutional? 

Mr.  Barr.  Well,  it  is  hard  for  me  to  say  whether  this  individual 

Eiece  of  legislation  would  ever  work  a  shift,  standing  alone.  That  is 
ard  to  predict. 

But  I  think  separation  of  powers  as  a  principle  means  that  we 
always  have  to  be  on  our  guard  against  eroding  or  undermining 
constitutionally  based  powers  of  any  branch  of  government  because 
either  by  themselves  or  collectively,  it  can  work  a  shift  in  the  bal¬ 
ance  of  power  among  the  branches. 

Therefore,  on  separate  of  powers  questions,  I  believe  we  have  to 
be  faithful  to  the  letter  of  the  Constitution. 

Mr.  Wheat.  I  understand  your  caution  about  this  legislation  but 
I  don’t  hear  you  saying  specifically  why  you  find  it  onerous  or 
harmful  other  than  the  argument  that  you  make  against  its  consti¬ 
tutionality. 

Is  it  your  belief  that  it  will  harm  the  balance  between  the  Presi¬ 
dency  and  the  legislative  branch  of  Government? 

Mr.  Barr.  As  I  say,  I  think  the  bill  is  fundamentally  flawed  be¬ 
cause  it  is  unconstitutional.  Going  beyond  that  question  to  policy 
questions,  I  think  the  more  you  permit  delay  in  considering  a  veto, 
the  more  you  are  departing  from  the  intent  of  the  Framers  and  the 
more,  as  a  poliw  matter,  that  it  is  objectionable. 

Mr.  Wheat.  The  world  is  different  today  than  when  the  Constitu¬ 
tion  was  framed  or  even  since  1929.  Congress  can  be  called  together 
much  quicker  and  it  can  consider  a  bill  basically  on  a  contempora¬ 
neous  way  to  the  veto  even  though  it  is  not  actually  sitting  at  that 
moment.  Are  you  sa3ring  that  you  accept  none  of  the  practicality 
arguments  put  before  the  committee  today? 

Mr.  Barr.  No,  I  don’t  accept  that.  In  fact,  I  think  the  Constitu¬ 
tional  Convention  history  shows - 

Mr.  Wheat.  That  is  the  whole  ar^ment  you  make  about  the 
Congress  not  being  in  session  and  having  adjourned.  You  state  that 
the  Congress  can’t  consider  a  bill  near  the  time  that  the  President 
vetoes  it.  If  in  fact  Congress  can  do  so,  then  why  shouldn’t  that  be 
taken  into  account? 

Mr.  Barr.  I  am  not  making,  any  argument  that  modern  circum¬ 
stances  dictate  a  change.  On  the  contrary,  I  am  saying  that  modern 
circumstances  do  not  warrant  a  change. 

The  Framers  originally  started  with  a  draft  document  that  did 
leave  the  decision  up  to  Confess  on  when  to  take  up  a  veto.  Re¬ 
member,  the  original  draft  said  that  the  President  would  hold  on  to 
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his  veto  until  Congress  came  back.  That  is  a  practical  equivalent  of 
what  is  being  proposed  here,  just  put  that  in  the  hands  of  Congress, 
and  it  will  be,  well,  this  is  important  enough.  We  better  ^et  back  to 
Washington,  DC,  and  take  a  look  at  this.  Or  say,  this  isn’t  really 
important,  I  am  going  to  continue  hobnobbing  with  my  constitu¬ 
ents  and  we  will  take  this  up  in  due  course  when  we  return. 

'The  Constitutional  Convention  rejected  that  and  said  that  if  Con¬ 
gress  isn't  there  to  deal  with  the  President’s  messages,  go  to  the 
pocket  veto.  Congress  can  always  be  there  for  10  days  and  stay 
there  for  10  days  to  make  sure  they  complete  the  legislative  proc¬ 
ess,  but  if  Congress  absents  itself  from  the  legislative  process,  the 
price  it  pays  is  the  pocket  veto.  That  was  the  call  made  by  the 
Framers. 

Mr.  Wheat.  Thank  you,  Mr.  Chairman. 

Chairman  Derrick.  Mr.  Gordon. 

Mr.  Gordon.  Is  it  fair  for  me  to  assume  that  your  line  of  log)'-  is 
that  based  on  the  stare  decisis,  that  you  have  the  responsibility,  be¬ 
cause  these  prior  Supreme  Court  decisions  would  indicate  lo  you 
that  this  legislation  is  unconstitutional,  to  oppose  it  as  the  respon¬ 
sibilities  of  your  branch  of  government  dictate;  is  that  correct? 

Mr.  Barr.  Yes. 

Mr.  Gordon.  Then  if  that  is  correct,  it  would  seem  in  the  case  of 
Roe  V.  Wade  that  the  Court  has  made  a  pretty  clear  determination 
of  what  the  Constitution  is  there. 

Why  are  you  trying  to  overturn  that  decision?  Why  don’t  you 
follow  the  same  stare  decisis  logic? 

Mr.  Barr.  We  believe  the  decision  in  Roe  v.  Wade  was  clearly 
wrong  and  unconstitutional. 

Mr.  Gordon.  So  you  are  not  leaving  it  up  to  the  Supreme  Court. 
'There  you  are  smarter  than  the  Supreme  Court,  but  in  this  case, 
the  Supreme  Court  is  the  smartest? 

Mr.  Barr.  Is  what? 

Mr.  Gordon.  Well,  I  am  trying  to  distinguish  why  the  Supreme 
Court  understands  the  Constitution  in  one  case  but  not  in  another. 
It  seems  that  you  are  saying  that  you  have  a  higher  understanding 
and  that  when  you  think  the  Supreme  Court  is  right,  then  it  is 
right;  but  when  you  think  it  is  wrong,  then  you  should  take  an¬ 
other  course. 

Mr.  Barr.  Obviously  we  think  the  Supreme  Court  decisions  in 
the  Pocket  Veto  case  and  the  Wright  case  were  correct  interpreta¬ 
tions  of  the  constitutional  provisions  as  adopted. 

If  people  don’t  like  the  inefficiency  of  what  the  Framers  did,  they 
can  go  about  changing  it.  But  we  think  it  was  a  correct  interpreta¬ 
tion,  and  it  is. 

Mr.  Gordon.  You  think  the  Supreme  Court  was  wrong  in  Roe  v. 
Wadel 

Mr.  Barr.  Yes. 

Mr.  Gordon.  But  I  thought  you  said  your  logic  was  that  because 
of  stare  decisis,  because  you  are  trying  to  follow  the  precedent  of 
the  Court,  that  you  had  a  responsibility  in  this  case  to  oppose  the 
legislation. 

Mr.  Barr.  That  is  right,  because  we - 

Mr.  Gordon.  Because  of  precedent. 

Mr.  Barr.  Obviously,  not  solely  because  of  precedent. 
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Mr.  Gordon.  That  is  what  you  said  earlier,  because  of  precedent. 
If  that  is  the  case - 

Mr.  Barr.  I  didn’t  say  it  was  solely  because  of  precedent.  Obvi¬ 
ously  both  branches  can  seek  to  have  a  law  changed  if  it  believes 
the  law  is  a  bad  law.  It  can  do  it  either  through  constitutional 
amendment  amd  several  Presidents  have  propos^  constitutional 
amendments  to  undo  Roe  v.  Wade,  or  it  can  do  it  through  a  litiga¬ 
tion  strategy  if  it  wants  to  change  the  Supreme  Court’s  position  on 
the  meaning  of  the  Constitution. 

That  is  exactly  the  strategy  which  I  assume  Confess  should 
follow  here  if  it  believes  that  the  Pocket  Veto  case  and  the  Wright 
case  are  incorrect. 

Mr.  Gordon.  I  ^ess  I  misunderstood  you.  I  thought  you  had  said 
that  because  the  Supreme  Court  had  spoken  clearly  on  this  matter 
that  you  had  a  responsibility  to  uphold  that  position.  Is  that  not 
correct? 

Mr.  Barr.  Partially,  that  is  correct.  Partially. 

Mr.  Gordon.  I  am  just  looking  for  some  consistency  because  I 
thought  the  Supreme  Court  had  spoken  clearly  in  Roe  v.  Wade.  Ap¬ 
parently  their  clear  statement  was  not  satisfactory. 

Mr.  Barr.  I  will  repeat  it  again,  which  is  we  believe  the  Supreme 
Court’s  decision  in  the  Pocket  Veto  case  and  the  Wright  case  were 
correct  decisions  in  interpreting  the  Constitution  as  it  was  adopted 
by  the  Framers.  We  do  not  think  Roe  v.  Wade  was. 

Therefore,  through  litigation  and  by  asking  the  Court  respectful¬ 
ly  to  reconsider  its  position,  we  will  continue  to  work,  as  the  Presi¬ 
dent  said,  for - 

Mr.  Gordon.  The  basis  of  your  argument,  then,  really  is  not 
precedent  or  stare  decisis  but  rather  what  you  think  the  Supreme 
Court  should  be  doing. 

Mr.  Barr.  I  said  from  the  beginning  that  each  branch  has  the 
responsibility  to  use  its  good-faith  Judgment  in  the  first  instance, 
and  this  has  been  said  repeatedly  by  Members  of  Congress  and  by 
the  President,  as  to  what  the  Constitution  means. 

Mr.  Gordon.  So  if  that  is  the  case,  and  if  Confess  wants  to  use 
its  good-faith  judgment  and  try  to  come  forth  with  this  process  to 
have  the  Supreme  Court  make  a  decision,  then  why  are  you  trying 
to  block  that  good-faith  effort? 

Mr.  Barr.  As  I  pointed  out  to  Con^esswoman  Martin,  Congress 
can  advance  its  position  without  asking  the  President  to  join  on 
something  that  the  Department  of  Justice  doesn’t  agree  with  at 
least. 

'The  Department  of  Justice  will  recommend  disapproval  of  a  bill 
because  the  bill  has  to  be  presented  to  the  President  and  signed  by 
the  President  before  it  b^omes  the  law  of  the  land.  The  House, 
through  its  own  rules,  can  test  its  theory  of  pocket  veto. 

What  is  happening  here  is  an  attempt  to  shove  Congress’  theory 
of  the  pocket  veto  down  the  throat  of  the  Executive. 

Mr.  Gordon.  It  is  not  trsdng  to  shove  it  down  the  throat  of  the 
Executive  but  rather  to  try  to  raise  it  as  an  issue  with  the  Supreme 
Court  and  allow  the  Supreme  Court  to  make  a  decision. 

Mr.  Barr.  Well,  I  will  repeat:  You  don’t  have  to  pass  a  bill  to 
raise  it  as  an  issue  with  the  Supreme  Court. 

Mr.  Gordon.  But  isn’t  this  a  valid  approach? 


Mr.  Barr.  I  don’t  know  what  you  mecm  by  valid  approach.  I  be¬ 
lieve  the  bill  is  unconstitutional,  so  I  don’t  think  it  is  a  valid  ap¬ 
proach. 

Mr.  GrORDON.  1  ^ess  we  go  back  to  Mrs.  Martin’s  question  of  who 
makes  that  decision.  Apparently  you  decided  that  you  wanted  to 
make  the  decision  and  you  were  the  one;  and  you  trust  the  Su¬ 
preme  Court  sometimes  and  you  don’t  other  times. 

Mr.  Barr.  Well,  I  am  not  sure  what  the  question  is. 

Mr.  Gordon.  But  you  know  what  the  answer  is. 

I^eld  back  my  time. 

Cnairman  Derrick.  Mr.  Pashayan. 

Mr.  Pashayan.  Well,  I  guess  just  coming  in  late  and  not  having 
heard  what  preceded,  it  strikes  me  first  of  all — and  I  am  treading  a 
little  bit  on  dangerous  ground  when  I  say  this— but  it  strikes  me 
first  of  all  that  in  the  case  of  Roe  v.  Wade  and  the  allied  decisions 
and  then  the  recent  case,  you  are  talking  about  the  Bill  of  Rights 
emd  you  are  talking  about  really  inferential  law  from  the  text  of 
the  Bill  of  Rights;  whereas  here  you  are  dealing  with  the  more  lit¬ 
eral  text  of  the  Constitution  itself. 

We  don’t  need  to  infer  words  that  are  actually  in  article  I,  sec¬ 
tion  7  when  it  says  unless  the  Congress,  by  their  adjournment,  pre¬ 
vents  return,  in  which  ceise  it  shall  not  be  a  law.  That  is  the  literal 
statement  of  the  Constitution. 

Mr.  Gordon.  Would  the  gentleman  yield? 

Mr.  Pashayan.  Let  me  finish. 

Mr.  Gordon.  Sure.  Go  ahead. 

Mr.  Pashayan.  And  one  could  also  certainly  address  your  con¬ 
cern  about  the  Supreme  Court  making  its  position  by  asking  the 
same  question  you  asked  in  the  case  of  the  Sc/ioo/  Board  v.  Brown, 
Brown  v.  the  Board  of  Education,  which  was  a  reversal  of  an  earli¬ 
er  case. 

So  I  am  not  so  sure  in  examining  this  subject  what  good  it  does 
us  to  engage  in  a  lengthy  discussion  about  whether  or  not  we  are 
putting  our  faith  in  the  Supreme  Court  or  not. 

It  just  seems  to  me  that  what  we  have  to  do  is  to  go  back  and  see 
first  of  all  what  the  text  literally  says. 

And,  second,  let  me  put  this  in  the  form  of  a  question,  and  it 
may  have  been  addressed  by  you  all  before  I  got  here,  but  has 
there  been  any  research  on  the  part  of  you  or  your  people  in  the 
records  of  the  Federal  Convention  in  terms  of  what  the  Founding 
Fathers  say  at  the  Federal  Convention  when  they  wrote  this 
phrase,  and  what  was  it  intended  to  mean?  Has  there  been  any  re¬ 
search  done  on  that? 

Mr.  Barr.  Yes,  Congressman.  There  is  very  little  on  the  clause 
itself  but  the  history  that  is  there,  in  our  view,  supports — surpris¬ 
ingly — the  Department  of  Justice’s  position. 

The  first  provision  that  was  presented  in  draft  to  the  Committee 
on  Detail  had  very  much  the  same  language,  but  it  had  a  proviso 
on  the  end  that  said,  "Unless  the  Legislature,  by  their  adjourn¬ 
ment,  prevents  return,  in  which  case  it  shall  be  returned  on  the 
first  day  of  the  next  meeting  of  the  Legislature.’’ 

So  the  original  proposal  was  that  the  President — if  Congress  was 
out — the  President  would  hold  on  to  his  veto  message  and  when 
Congress  came  back,  he  could  give  it  to  Congress.  That  was 
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changed  by  the  Ck)mmittee  on  Detail  and  instead,  in  our  view,  thej 
went  to  an  absolute  rule.  They  took  it  out  of  the  hands  of— they 
didn’t  want  long  periods  of  delay  and  they  didn’t  want  Congress  to 
make  the  decision  necessarily  as  to  whether  or  not  it  was  impor¬ 
tant  to  give  immediate  consideration  to  a  veto  message.  So  they 
went  with  an  absolute  cutoff. 

Mr.  Pashayan.  OK. 

Mr.  Barr.  That  is  the  historical  evidence. 

Mr.  Pashayan.  Has  there  been  any  research  done  on  the  debates 
in  the  various  State  legislatures  when  they  were  debating  ratifying 
the  Constitution? 

Mr.  Barr.  I  believe  it  has  been  done  and  I  believe  there  is  no 
enlightenment  that  we  can  derive  from  those  discussions. 

Mr.  Pashayan.  That  was  not  a  point  that  any  of  the  State  legis¬ 
latures  debated  when  they  came  to  ratify  the  Constitution? 

Mr.  Barr.  Yes,  I  believe  that  is  correct. 

Mr.  Pashayan.  1  am  a  little  surprised  to  hear  that. 

I  will  yield. 

Mr.  Gordon.  It  is  not  for  us  to  make  the  decision,  but  I  was  sur¬ 
prised  on  one  j>oint.  Is  it  your  feeling  that  there  is  a  superior  posi¬ 
tion  of  the  so-called  original  text  of  the  Constitution? 

Mr.  Pashayan.  That  is  why  I  said  it  was  dangerous  to  get  into 
this.  It  seems  to  be  pretty  precise  in  this  case.  It  is  not  a  matter 
of— the  only  phrase  you  can  interpret  here,  it  seems  to  me,  and 
that  is  what  we  are  here  to  talk  about,  is  what  does  adjournment 
mean. 

Otherwise,  this  is  a  pretty  precise  rule  of  procedure  rather  than 
an  exposition  of  some  kind  of  right,  which  of  course  needs  to  be,  as 
the  Supreme  Court  has  done  in  its  entire  history,  a  broad,  general 
concept  filled  in  with  hundreds  of  interpretations  as  to  what  it 
means. 

Mr.  Gordon.  The  point  you  raise  to  some  extent  was  very  well 
taken  by  Mrs.  Martin  earlier.  I  think  the  situation  now  is  bright 
and  knowledgeable  people  have  legitimate  differences  on  this 
matter,  and  that  would  seem  to  be  the  Supreme  Court;  rather  than 
for  us  to  speculate  what  the  Supreme  Court  should  and  shouldn’t 
do  and  what  they  might  or  might  not  do,  simply  let  them  do  it. 

Mr.  Pashayan.  I  think - 

Mr.  Gordon.  I  would  be  glad  to  yield  back. 

Mr.  Pashayan.  I  imagine  if  forced  to,  they  would  make  a  deci¬ 
sion  on  this. 

Mr.  Gordon.  Or  if  allowed  to. 

Mr.  Pashayan.  What  is  the  way  to  get  it  to  the  Supreme  Court 
without  the  bill  that  is  the  subject  of  this  hearing? 

Mr.  Barr.  The  way  the  other  cases  came  up,  there  would  be  a 
pocket  veto  and  then  a  beneficiary  of  the  bill  would  say  that  the 
bill  had  actually  become  law  and  therefore  he  was  entitle  to  what¬ 
ever  rights  he  had  under  the  so-called  law,  and  the  Court  would 
have  to  determine  whether  there  had  been  an  effective  pocket  veto 
or  whether  it  had  become  law. 

Mr.  Pashayan.  There  are  cases  on  that  point? 

Mr.  Barr.  Yes,  that  is  how  the  pocket - 

Mr.  Gordon.  Is  there  a  statute  of  limitations  on  that? 

Mr.  Barr.  I  doubt  there  is  a  statute  of  limitations  on  that. 
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Mr.  Pashayan.  There  have  been  cases  in  the  Supreme  Court  on 
that  point? 

Mr.  Barr.  Yes.  The  first  case  came  up  that  way,  the  Pocket  Veto 
case. 

Mr.  Pashayan.  I  was  just  wondering. 

Chairman  Derrick.  Of  course,  the  Congress  now  has  standing  in 
the  D.C.  Circuit. 

Mr.  Pashayan.  I  understand  that. 

What  did  the  Court  find  on  that? 

Mr.  Barr.  It  foimd  that — that  is  a  decision  that  this  bill  would 
directly  attempt  to  reverse.  There,  there  was  a  pocket  veto  during 
an  intersession  between  sessions,  not  between  Confesses. 

Mr.  Pashayan.  This  is  part  of  the  cobwebs  on  this. 

Mr.  Barr.  The  argument  was  raised  by  the  participating  congres¬ 
sional  interests  that  this  could  be  haniUed  by  leaving  an  agent  in 
place  to  receive  a  veto  message.  The  Court  said,  “Look,  the  ad¬ 
journment  does  not  mean  final  pocket  veto;  acUournment  covers  in¬ 
tersession  adjournment.”  Therefore,  on  the  pleiin  text,  adjournment 
applies. 

Second,  you  can’t  get  around  a  pocket  veto  by  leaving  an  agent 
there  to  accept  it.  One  of  the  main  purposes  is  to  have  Congress 
there  at  hand  to  quickly  consider  the  President’s  objectives,  and  if 
they  are  not  there  at  hand,  they  pay  the  price  of  a  pocket  veto. 

Mr.  Pashayan.  How  would  the  author  of  the  bill  get  around  the 
concept  if  he  were  to  leave  an  agent  there  to  receive  the  veto?  How 
would  you  get  around  the  rule  of  requiring  a  quorum  be  present? 

Chairman  Derrick.  The  agent  receives  it  and  then  the  Congress 
considers  it. 

Mr.  Pashayan.  But  the  Congress  isn’t  the  Congress  until  there  is 
a  quorum. 

Chairman  Derrick.  The  Congress  will  have  a  quorum  when  it 
gets  back. 

Mr.  Gordon.  Unless  it  is  challenged. 

Mr.  Pashayan.  I  think  the  other  problem  you  face  is  it  tends  to 
say  the  Congress  has  to  be  there  during  those  10  days. 

I  think  another  issue  is  going  to  have  to  be,  can  a  Congress  re¬ 
ceive  it  if  there  is  not  a  quorum  there? 

Chairman  Derrick.  The  Congress  will  appoint  its  agent  to  re¬ 
ceive  this  and  address  it  when  it  gets  back. 

Mr.  Pashayan.  And  if  somebody  objects — the  agent  under  the 
Constitution  cannot  supersede  the  text  of  the  Constitution,  which 
requires  a  quorum  to  be  present. 

Chairman  Derrick.  Let’s  work  the  reverse.  The  President  has  his 
agent  when  he  is  out  of  the  country.  If  it  is  constitutional  for  his 
agent  to  receive  this  legislation,  then  why  is  not  the  reverse  true 
for  the  Congress? 

Mr.  Pashayan.  Because  I  don’t  think  there  is  a  requirement  in 
the  case  of  the  President  for  a  quorum. 

Chairman  Derrick.  If  the  P^ident  is  not  there,  there  is  not  a 
quorum  there. 

Mr.  Pashayan.  If  there  is  an  agent  here,  somebody  could  object 
that  there  is  a  lack  of  a  quorum. 

Mr.  ^RDON.  They  would  have  to  do  that.  'The  quorum  is  pre¬ 
sumed  unless - 
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Mr.  Wheat.  The  agent  of  the  Congress  is  appointed  by  the  Con¬ 
gress  while  the  Congress  is  in  session.  It  is  an  action  of  the  Con¬ 
gress  to  appoint  an  agent  to  act  on  its  behalf  including  receiving  its 
messages. 

Mr.  Pashayan.  But  the  Constitution  says  the  Congress  has  to  be 
there.  That  is  my  whole  point. 

What  you  are  sa^ng  is  that  a  statute  will  come  along  and  say 
that  rather  than  the  text  of  the  Constitution  requiring  the  Con¬ 
gress  to  be  present,  we  are  going  to  substitute  an  agent.  That 
would  still  be  subject  to  a  quorum  call,  and  I  don’t  think  you  can 
get  around  that  because  the  Constitution  requires  a  quorum  be 
present. 

Mr.  Wheat.  I  think  you  are  about  to  throw  out  100  years’  worth 
of - 

Mr.  Barr.  I  think  you  are  correct.  The  Constitution  vests  Execu¬ 
tive  power  in  the  individual  President,  Office  of  the  President,  one 
person.  Congress  is  a  bicameral  body.  It  has  to  act  collectively.  You 
need  the  operation  of  both  Houses  together  before  you  can  give  any 
effect  on  the  legal  rights  and  duties  of  anyone  outside  the  House 
and  Senate  acting  collectively. 

Chairman  Derrick.  You  know,  if  I  may  say  this,  my  position  is 
that  the  Congress  is  not  truly  adjourned  except  one  time;  that  is 
the  end  of  2  years  when  they  adjourn  the  final  session  sine  die,  be¬ 
cause  that  Congress  never  comes  back.  The  next  Congress  con¬ 
venes. 

You  know,  Mr.  Barr  has  repeatedly  talked  about  delay  of  legisla¬ 
tion.  Well,  by  using  the  pocket  veto  as  it  has  been  us^  over  the 
years  by  Presidents  and  was  used  by  President  Reagan  extensively, 
the  result  is  delaying  legislation. 

You  and  I  both  know  that  the  Congress  is  in  session  almost  year 
round  now  and  that  the  fact  of  the  matter  is  that  by  using  the 
pocket  veto,  you  do  what  the  Founding  Fathers  never  really  intend¬ 
ed  to  happen,  and  that  is  to  give  the  President,  in  a  large  number 
of  cases,  an  absolute  veto  over  the  Congress. 

'The  Congress  sits  almost  year  round.  If  they  want  to  appoint  an 
agent  while  they  go  home  to  their  districts  for  a  period  of  time, 
that  is  not  going  to  delay  the  consideration  of  the  legislation.  1 
don’t  think  that  that  is  wnat  the  Founding  Fathers  or  anyone  else 
really  intended  to  happen. 

As  you  pointed  out,  it  is  a  matter  of  how  you  interpret  the  word 
“adjournment.” 

Mr.  Pashayan.  I  am  also  suggesting  that  in  addition,  it  points 
out  the  definition  of  Congress  and  can  an  agent  ever  be  the  Con¬ 
gress  not  sub^t  to  a  quorum  call. 

Chairman  Derrick.  Tlie  Congress  has  a  right  to  appoint  an  agent 
to  receive  vetoed  bills  until  it  has  an  opportunity  to  reconsider 
them. 

Mr.  Pashayan.  If  what  you  are  suggesting  is  that  when  the  Con¬ 
gress,  for  example,  in  Au^pist  is  not  ^'oumed,  according  to  the  use 
of  this  word  here,  which  is  what  you  are  su^esting - 

Chairman  Derrick.  That  is  exactly  what  Tcun  su^esting. 

Mr.  Pashayan.  Then  I  would  sugg^t  that  at  any  time  in  August, 
it  is  sulnect  to  a  quorum  call.  TheCongretw  cannot  both  be  in  ses¬ 
sion  and  not  be  in  session  without  being - 
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Chairman  Derrick.  We  are  not  talking  about  being  in  -session; 
we  are  talking  about  "adyoumment.” 

Mr.  Pasha Y AN.  You  are  talking  about  being  in  session.  What  you 
are  suggesting  is  that  in  August — and  I  just  use  this  as  an  exam¬ 
ple — I  think  what  you  suggest  Ic^cally,  I  think  you  are  bound  by 
the  suggestion  that  in  August,  the  Congress  will  not  be  adjourned 
according  to  this  word. 

Chfurman  Derrick.  That  is  correct. 

Mr.  Pashayan.  Therefore,  the  Congress  must  be  in  session. 

Chairman  Derrick.  In  session  for  the  purposes  of  receiving - 

Mr.  Pashayan.  If  the  Congress  is  in  session,  it  is  always  going  to 
be  subject  to  a  quorum  call. 

Mr.  Wheat.  If  the  gentleman  would  sdeld,  I  think  you  are  carry¬ 
ing  the  argument  past  the  point  of  sublime.  What  you  are  suggest¬ 
ing  is  that  any  time  that  we  are  not  adjourned  sine  die,  that  we  are 
subject  to  a  quorum  call,  and  that  is  patently  untrue.  We  don’t 
have  quorum  calls  when  we  adjourn  on  a  daily  basis. 

Mr.  Pashayan.  Just  a  minute,  sir.  Just  a  second.  Maybe  1  am 
being  a  little  bit  simplistic  here,  but  I  really  don’t  think  I  am. 

Mr.  Wheat.  I  wouldn’t  insist  upon  that  word  unless  you  would 
like  me  to. 

Mr.  Pashayan.  I  do  insist  on  it.  I  am  a  very  simple  creature. 

Either  the  Congress  is  in  session  or  it  is  adjourned.  Are  you  sug¬ 
gesting  a  third  state  of  being? 

Mr.  Wheat.  I  am  asking  you  if  you  think  we  are  subject  to  a 
quorum  call.  Were  we  subject  to  a  quorum  call  last  night  at  2 
o’clock  in  the  morning? 

Mr.  Pashayan.  Not  when  we  are  adjourned. 

Mr.  Wheat.  Are  you  then  suggesting  that  last  night’s  adjourn¬ 
ment  is  the  same  kind  of  adjournment  that  adjournment  sine  die 
is? 

Mr.  Pashayan.  Adjourned  in  the  Constitution.  It  says  “adjourn¬ 
ment.”  Either  we  are  in  or  out  of  the  status  of  adjournment  in 
terms  of  article  I. 

You  are  suggesting  a  twilight  zone. 

Mr.  Wheat.  I  would  suggest  that  there  are  two  types  of  adjourn¬ 
ment  and  that  they  are  distinct  and  separate.  That  is  one  of  the 
reasons  for  this  legrislation,  to  make  a  determination  as  to  what 
kind  of  adjournment  would  allow  a  pocket  veto. 

Mr.  Pashayan.  It  seems  to  me  that  this  is  one  word,  “adjourn¬ 
ment.”  I  am  holding  it  upside  down.  No  wonder  I  can’t  read  it. 

Mr.  Gordon.  If  the  gentleman  will  yield,  I  assume  the  Constitu¬ 
tion  also  speaks  to  residency.  “Residency”  is  one  word,  but  there 
are  different  cat^ories  of  residency.  “Residency”  is  defined  one 
way  for  registration,  defined  another  way  for  tax  reasons.  Residen¬ 
cy  although  is  used,  the  word  is  used  once  there.  There  are  differ¬ 
ent  deRnitions  of  residency  for  different  purposes. 

But  it  really — ^ain,  we  can  have  this  esoteric  argument  and  it 
would  be  very  bright  and  lofty,  but  it  has  absolutely  no  effect  until 
the  folks  across  the  street  make  that  final  determination.  I  think 
that  is  the  ailment  Mrs.  Martin  made  very  articulately,  is  that 
they  should  have  that  opportunity. 
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Mr.  Barr.  If  I  can  leap  forward  for  a  second.  The  word  a4joum- 
ment  is  right  there  in  black  and  white.  It  is  used  throughout  the 
Constitution. 

Mr.  Chairman,  you  said,  well,  we  are  not  really  going  into  ad* 
joumment  in  the  true  essence  of  the  word.  What  is  important  is 
what  the  Framers  meant  by  the  word  adjournment,  not  what  we 
now  believe  the  true  sense  of  the  word  is  t(May. 

Mr.  Wheat.  If  you  would  hold  that  thought  for  just  a  moment. 

Mr.  Barr.  Can  I  finish  the  thought  is - 

Mr.  Wheat.  Previously,  you  state  that  adjournment  does  not 
mean  adjournment.  Are  you  now  saying  that  a^oumment  refers  to 
adjournment  only  for  3  days  or  more,  when  both  Houses  of  Con¬ 
gress  have  acted. 

Mr.  Barr.  No.  Adjournment  means,  as  the  Supreme  Court  said, 
specifically  said,  adjournment  is  not  just  limited  to  final  adjourn¬ 
ment  at  the  end  of  Congress.  Adjournment  means  adjournment, 
and  it  includes  intersession  adjournment.  That  is  in  black  and 
white  in  the  Supreme  Court  decision. 

Mr.  Pasha  VAN.  Whe .  was  the  vote  on  that  case? 

Mr.  Barr.  Nine-zip. 

Mr.  Gordon.  What  fear  is  there?  Why  not  let  the  Court  do  it 
again? 

Mr.  Barr.  We  are  not  afraid. 

Mr.  Gordon.  Then  let  it  go. 

Mr.  Pashayan.  Well,  we  invited  this  man  to  come  here.  Let’s  not 
browbeat  him. 

Mr.  Gordon.  You  are  saying  it  is  only  his  opinion. 

Mr.  Pashayan.  Of  course  it  is. 

Mr.  Gordon.  And  I  guess  the  assumption  is  the  Supreme  Court  is 
the  final  determiner. 

Mr.  Pashayan.  I  think  that  is  right.  The  Supreme  Court  is. 

Mr.  Gordon.  Then  let's  let  it  work  its  will. 

Mr.  Barr.  The  issue  is,  what  is  adjournment  of  Congress  within 
the  meaning  of  that  clause.  There  we  believe  the  3-day  rule  is  set 
out  in  black  and  white  in  the  Constitution.  The  line  was  drawn  by 
the  Framers. 

One  approach  is  there  is  no  logical  stop  along  the  way.  You  could 
go  along  indefinitely  or  for  very  long  periods  of  time. 

The  Framers  made  the  call  that  3  days  was  a  reasonable  rule  of 
thumb,  and  Congress  would  be  deemed  to  be  in  session  even  if  one 
House  had  adjourned  for  less  than  3  days. 

Mr.  Pashayan.  I  have  a  strategy  here  for  you  to  work  on  and  it 
will  require  the  cooperation  of  the  President.  We  will  have  the 
Confess  pass  a  pay  raise  bill  for  Members  of  Congress,  and  for  the 
Judiciary  system,  we  will  have  the  President  pocket  veto,  and  I  will 
bet  you  10  to  1  the  Supreme  Court  will  overrule  the  pocket  veto  on 
that  one. 

Chairman  Derrick.  Mr.  Barr,  I  think  it  is  on  page  5  of  your  testi¬ 
mony,  you'speak  of  a  "br^ht  line”  of  3  days.  What  makes  you 
think  that  your  bright  line  is  any  better  than  our  bright  line? 

Mr.  Barr.  What  is  your  bright  line? 

Chairman  Derrick.  Our  bright  line  is  the  legislation  which 
means  final  adjournment  sine  me.  You  say  it  is  necessary  to  have 


85 


that  bright  line  so  that  the  Congress  and  the  President  will  not  be 
conhised,  but  what  makes  your  bright  line  superior  to  ours? 

Mr.  Babr.  Well,  because - 

Chairman  Derrick.  Where  in  the  Constitution-go  ahead. 

Mr.  Barr.  What  is  the  principle  you  are  using  that  the  President 
is  prevented  somehow  from  making  a  return  or  is  not  prevented  be¬ 
cause  of  the  physical  presence  of  the  Clerk  in  Washington,  DC? 
Suppose  the  Clerk  isn’t  in  Washington,  DC,  on  the  10th  day?  Is  the 
President  prevented  from  making  a  return? 

Chairman  Derrick.  When  the  Congress  has  a  properly  appointed 
agent  to  receive - 

Mr.  Barr.  Excuse  me. 

Chairman  Derrick.  When  the  Congress  has  a  properly  appointed 
agent  to  receive  veto  messages. 

Mr.  Barr.  So  we  have  a  question  of  a  legal  nature  as  to  whether 
that  person  was  available,  whether  authorized  or  whether  another 
obstruction  prevented  the  President. 

Chairman  Derrick.  'That  is  not  my  question.  Why  is  your  bright 
line  better  than  our  bright  line? 

Mr.  Barr.  I  thought  I  just  answered  it. 

Chairman  Derrick.  Maybe  it  skipped  over  me.  Try  it  again. 

Mr.  Barr.  Your  approach  injects  into  the  question  the  question 
of  when  something  b^omes  a  law,  a  lot  of  ancillary  legal  questions. 
Suppose  your  agent  isn’t  around  or  is  dead  or  not  in  the  country  on 
the  10th  day? 

Chairmsm  Derrick.  No,  that  is  not  my  question. 

Mr.  Barr.  We  have  a  big  legal  argument  as  to  whether  some¬ 
thing  is  law  or  not. 

Chairman  Derrick.  What  we  do  is  we  legally  define  it  under  the 
statute  so  everyone  knows  where  they  are  and  what  to  expect. 

Mr.  Barr.  The - 

Chairmim  Derrick.  The  Congress,  I  would  suppose  if  the  Con¬ 
fess  didn’t  have  a  duly  appoint  agent,  that  the  Congress  was  ad¬ 
journed. 

Mr.  Barr.  The  problem  with  your  approach  is  that,  as  I  said  at 
the  beginning,  the  whole  rationale  for  it  is  that  the  only  reason 
behind  the  pocket  veto  clause  is  to  make  sure  there  is  a  mailbox 
somewhere  that  the  President  can  go  to. 

Your  position  essentially  is  as  long  as  we  provided  that  reposi¬ 
tory,  we  can  go  and  do  what  we  want  and  we  can  call  whatever 
adjournment  is  an  adjournment. 

Chairman  Derrick.  No,  not  whatever  an  adjournment  is.  We 
very  definitely  define  what  adjournment  is.  It  is  when  we  adjourn 
sine  die  at  the  end  of  the  Congress. 

Mr.  Barr.  What  you  are  sa3dng  is,  as  long  as  you  are  providing 
that  safe  repository  where  the  President  knows  he  will  ^ways  be 
able  to  get  his  message  in  there  and  on  the  public  record  and  sub¬ 
ject  to  consideration,  which  is  what  the  constitutional  requirements 
are,  that  as  long  as  you  provided  that,  you  can  define  what  the 
word  adjournment  means. 

Chairman  Derrick.  Any  time  he  knocks  on  the  door,  it  shall  be 
opened. 
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Mr.  Bark.  And  what  that  iajects  into  tha  pocket  veto  clause  is 
questions  as  to  wheUier  or  not— what  you  are  really  doing  is  read¬ 
ing  out  the  word  adjournment.  ' 

Chairman  Derrick.  But  what  you  are  saying  is  that — if  your  ar¬ 
gument  applies  to  me,  why  doesn’t  it  apply  to  your  8-day  bright 
une?  Why  not  make  it  1  hour?  Why  not  medce  it  overnight? 

Mr.  Barr.  Because  the  Constitution  says  3  days.  That  is  it.  The 
call  has  been  made. 

Chairman  Derrick.  There  is  no  connection  between  the  3-day 
rule  and  adjournment  that  prevents  return  of  the  bill.  Is  it  written 
in  the  Constitution  tiiat  8  days  shall  be  the  period  constituting  an 
adjournment? 

-  Mr.  Barr.  The  Wright  case,  the  Supreme  Court  case  in  Wright, 
goes  ri^ht  to  tliat  provision  on  the  adjournment,  3-day  rule,  and 
brings  it  into  the  pocket  veto  concept,  and  said  there  was  no  ad- 
'  joumment  of  Congress  because  the  adjournment  was  less  than  3 
days.  So  this  is  not  a  link  that  the  Department  of  Justice  is 
making.  This  is  a  link  the  Supreme  Court  has  already  made. 

Mr.  Pashavan.  Will  the  gentleman  yield? 

Chairman  Derrick.  I  will  be  glad  to  yield. 

Mr.  Pashayan.  I  think  the  problem  is,  you  just  can’t  focus  in  on 
the  adjournment  clause.  I  think  you  also  have  to  focus  in  on  wheth¬ 
er  the  Congress  is  in  session.  Let  me  ask  you  this  question. 

If  the  Congress  is  nof  adjourned,  is  it  therefore  in  session? 

Chairman  Derrick.  For  purposes  of  a  pocket  veto,  yes. 

Mr.  Pashayan.  But  if  it  is  in  session,  it  must  be  subject  to  a 
quorum  call. 

That  is  the  part  that  I  don’t  think  you  can  get  around.  I  don’t 
think  you  can  have  the  Congress  in  session  not  subject  to  a  quorum 
call. 

Chairman  Derrick.  What  are  we  going  to  do,  call  a  quorum  at  2 
o’clock  in  the  morning?  There  is  a  difference  between  when  it  is 
actually  sitting  and  when  it  is  in  session. 

Mr.  Pashayan.  What  1  am  saying  is,  I  think  even  if  you  were  to 
pass  this  bill,  and  you  had  the  agent,  the  Speaker  or  whoever  it  is 
going  to  be,  that  at  any  time — what  you  are  really  saying  is  that 
the  Congress  is  in  session  as  long  as  that  agent  is. 

Chairman  Derrick.  It  is  in  session  at  2  o  clock  in  the  night,  then, 
2  a.m.  in  the  morning. 

Mr.  Pashayan.  I  suppose  it  is,  but  it  is  not  in  session  for  the  pur¬ 
poses  of  doing  business. 

Chairman  Derrick.  It  is  not  sitting  for  purposes  of  a  quorum. 

Mr.  Pashayan.  What  I  am  trying  to  say  is,  if  you  have  an  agent 
there,  I  think  what  you  are  saying  is  that  agent,  the  action  he  is 
performing  is  to  be  the  Congress  in  session,  and  I  think  what  you 
are  sa3ring  logically  is  that  this  agent  is  through — through  this 
agent,  you  are  going  to  have  the  Congress  in  session. 

Chairman  Derrick.  For  purposes  of  this,  yes. 

Mr.  Pashayan.  But  if  the  Congress  is  in  session  for  any  purpose, 
it  is  going  to  be  subject  to  a  quorum  call. 

Chairman  Derrick.  Why? 

Mr.  Pashayan.  Because  the  Constitution  says  so.  A  rule  that 
says  the  Congress  is  going  to  be  in  session  to  conduct  any  kind  of  a 
business  and  yet  not  be  subject  to  a  quorum  call  violates  another 
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section  of  the  Constitution.  That  is  the  intellectual  dilemma  you 
are  facing. 

Chairman  Debrick.  It  is  not  my  intellectual  dilemma,  it  is  yours. 

Mr.  Pashayan.  All  right. 

Chairman  Derrick.  On  page  10  of  your  remarks,  you  assert  “en¬ 
actment  of  the  bill  would  create  a  needless  point  of  disagreement 
between  the  two  political  branches."  From  1976  to  1981,  there  were 
no  confrontations  over  the  pocket  veto  and  the  Nation  got  along 
very  well. 

Wasn’t  it  really  the  recent  pc^ket  vetoes  by  the  Reagan  adminis¬ 
tration  which  created  the  points  of  disagreement  between  the 
branches? 

Mr.  Barr.  The  point  I  was  making  there  was  the  point  I  made 
earlier  to  Congresswoman  Martin,  which  is  that  if  Congress  has 
this  view  of  the  pocket  veto  clause,  there  are  ways  to  vindicate  it 
short  of  expecting  the  executive  branch  to  sign  on  to  a  statute 
which,  as  I  say,  the  Department  of  Justice  would  not  recommend. 
'That  was  the  point  I  was  making  there. 

Chairman  Derrick.  Are  there  other  questions? 

If  not,  thank  you,  Mr.  Barr,  for  your  excellent  testimony. 

The  next  panel  consists  of  Mr.  David  Cole,  who  is  from  the 
Center  of  Constitutional  Rights,  New  York  City.  Mr.  Cole  worked 
on  the  litigation  challenging  President  Reagan's  intersession 
pocket  veto  which  led  to  the  Court  of  Appeals  decision  in  Barnes  v. 
Kline.  And  Mr.  Steven  Ross,  general  counsel  to  the  Clerk  of  the 
House  of  Representatives.  Mr.  Ross  represented  the  Speaker  of  the 
House  and  the  Bipartisan  Leadership  Group  in  the  recent  Barnes 
V.  Kline  suit. 

We  are  glad  to  have  you. 

STATEMENT  OF  DAVID  COLE,  CENTER  FOR  CONSTITUTIONAL 

RIGHTS 

Mr.  Cole.  Thank  you,  Mr.  Chairman. 

Chairman  Derrick.  You  may  proceed  as  you  wish. 

Mr.  Cole.  I  thank  you  for  inviting  me  to  testify  on  this  matter. 

I  was  going  to  resend  to  some  of  the  issues  Mr.  Pashayan  raised 
because  I  thi^,  while  logical - 

Chairman  Derrick.  Go  ahead. 

Mr.  Cole.  While  logical,  I  think  they  are  off  the  mark. 

There  was  a  lot  of  debate  in  the  last  20  minutes  about  what  ad¬ 
journment  is.  That  is  irrelevsmt.  The  Supreme  Court,  in  the  Pocket 
Veto  case,  the  first  case  which  decided  this  issue,  held  that,  the 
answer  to  when  a  pocket  veto  can  be  used  is  not  determined  by  the 
type  of  acljournment.  It  is  determined  by  when  an  adjournment 
prevents  return.  That  determination  has  to  look  to  the  circum¬ 
stances  surrounding  the  practices  of  Congress,  the  modern  practica¬ 
lities. 

So  it  is  not  a  question  of,  can  Congress  be  called  for  a  quorum 
call  or  what  kind  of  a<Roumment  is  this.  The  question  is,  when  is 
the  President  prevented  from  using  a  return  veto?  Only  in  that  cir¬ 
cumstance  can  the  pocket  veto  be  used. 

The  Wri^t  case,  which  the  Supreme  Court  decided  just  9  years 
after  the  Pocket  Veto  case,  established  precisely  that  and  sdso  es- 
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We  welcome  you,  Mr.  Barr,  and  you  may  proceed.  Without  obieo* 
tion,  your  Ml  statement  will  be  made  part  of  the  record.  I  think 
you’ve  been  advised  we’re  going  to  try  to  keep  your  statements  to 
around  20  minutes  and  so  we^U  have  a  litue  light  and  let  you 
know,  but  welcome. 

Would  you  introduce  your  colleague,  please? 

STATEMENT  OF  WILLIAM  P.  BARR,  ASSISTANT  ATTORNEY  GEN. 

ERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DEPARTMENT  OF  JUS- 

TICE.  ACCOMPANIED  BY  MICHAEL  LUTTIG,  DEPUTY  ASSISTANT 

ATTORNEY  GENERAL 

Mr.  Barb.  *rhank  you,  Mr.  Chairman.  Accompanyi^  me  today  is 
Mike  Luttig,  who  is  the  Deputy  Assistant  Attorney  General  of  the 
Office  of  L^al  Counsel. 

Thank  you  for  providing  me  the  opportunity  to  appear  here 
today.  I  am  pleased  to  present  to  the  subcommittee  the  administra¬ 
tion^  views  on  a  constitutional  amendment  to  allow  Congress  and 
the  States  to  prohibit  the  physical  desecration  of  the  flag  of  the 
United  States. 

At  the  outset,  let  me  say  that  the  administration  applauds  Chair- 
man  Brooks  and  this  subcommittee  for  moving  forwara  with  such 
dispatch  to  consider  this  very  important  matter  of  protecting  the 
flag.  These  deliberations  are  prompted  b;^  the  Supreme  Court’s 
recent  decision  in  Texas  v.  Johnson  which  ruled  that  a  State 
cannot  punish  a  person  for  burning  the  flag. 

For  reasons  which  1  will  explain,  a  constitutional  amendment  is 
the  onl3r  way  to  protect  the  flag  in  the  wake  of  the  Court’s  expan¬ 
sive  decision.  An  amendment  is  the  only  way  to  adequately  respond 
to  the  overwhelming  and  understandable  sentiment  of  the  Ameri¬ 
can  people  that  the  flag  must  be  protected.  I  trust  that  few  among 
us  would  disagree  that  tiie  fla^  is  deserving  of  protection.  As  a 
symbol  of  our  Nation,  the  flag  is  the  embodiment  of  our  commit¬ 
ment  to  freedom. 

It  stands  in  sacred  honor  of  those  who  have  sacrificed  their  lives 
in  defense  of  that  freedom.  It  holds  in  sacred  trust  the  spirit  of  the 
American  people.  The  President  shares  the  profound  sense  of  per¬ 
sonal  violation  felt  by  the  American  people.  He  firmly  believes  that 
we  have  an  obligation  to  the  people  to  ^  swiftly  and  decisively  to 
protect  the  flag.  ’The  President  supports  the  constitutional  amend¬ 
ment  which  has  been  cosponsored  in  the  House  by  Congressman 
Michel  and  Conyeesman  Montgome^. 

That  projposm  would  amend  the  Constitution  to  provide  simply 
this:  “The  Congress  and  the  States  shall  have  power  to  prohibit  the 
physical  desecration  of  the  fli^  of  the  United  States.^  I  want  to 
stress  at  the  outset  what  the  neeident  has  said,  what  Chairman 
Brooks  has  said  and  what  members  of  this  subcommittee  have  said. 
This  is  not  a  partisan  issue.  This  is  an  issue  that  transcends  poli¬ 
tics  or  partisanship. 

Most  of  us  share  a  common  ground.  We  believe  that  the  fli^ 
should  be  protected.  We  want  to  do  what  is  necessary  to  protect  it. 
'The  question  before  us  is  this.  How  do  we  get  there  from  here? 
Now  the  central  issue  before  the  subcommittee  has  been,  can  we 
protect  the  flag  with  a  statute  or  do  we  need  a  omstitutional 
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amendment.  The  Depcutment  of  Justice,  at  the  rMuest  of  the 
President  has  carefully  considered  whether  it  is  possible  to  protect 
the  flag  through  a  statute. 

You  have  my  assurance  that  the  President  and  the  Attorney 
General  would  be  the  first  to  supwri  a  statute  if  they  thought  a 
statute  could  survive  constitutional  challenge  and  protect  the  flag 
from  desecration.  Unfortunatelv,  we  are  convinced  that  in  light  m 
the  expansive  decision  of  the  Court,  a  statute  simply  will  not  suf> 
flee  and  that  the  only  way  to  ensure  protection  of  the  flag  is 
through  a  constitutional  amendment. 

Duniu  my  remarks  this  morning,  I  want  to  trv  to  cover  tliree 
points,  nrst,  why  we  believe  a  statute  will  be  struck  down  and  why 
a  constitutional  amendment  is  therefore  necessary;  second,  why  we 
have  serious  concerns  about  the  kind  of  statute  being  proposed 
even  apart  from  its  unconstitutionality;  and  third,  what  the  consti* 
tutional  amendment  would  do  and  why  we  think  it’s  a  reasonable 
w^  to  go. 

First,  let’s  turn  to  the  issue,  why  an  amendment.  We’re  confront* 
ed  with  a  legal  question  ana  I  wish  I  could  cut  through  it  with 
high-sounding  rhetoric  and  appeals  to  emotion.  Unfortunately,  we 
have  a  sworn  duty  to  uphold  tne  Constitution  and  we  have  to  con¬ 
front  legal  issues  like  lawyers. 

To  understand  why  an  amendment  is  necessary,  we  first  have  to 
understand  how  the  Court  analyzes  symbolic  speech.  We  all  know 
that  the  Court  has  reputedly  held  that  the  first  amendment  does 
not  cover  verbal  or  written  sp^h  alone.  It  also  protects  conduct 
when  that  conduct  is  engaged  in  with  the  intent  to  convey  a  mes¬ 
sage.  So  if  someone  wears  an  armband  for  expressive  purposes, 
that  conduct  is  protected  by  the  first  amendment. 

Now,  when  someone  is  engaged  in  conduct  for  expressive  pur¬ 
poses  and  the  Court  says  that  that  conduct  can  include  burning  the 
flag  and  the  Government  comes  in  and  sa^  stop  it,  we  have  a  rule 
that  says,  you  cannot  engage  in  that  conduct.  We  have  a  collision. 
We  have  a  collision  between  the  Government’s  rule  prohibiting 
conduct  and  the  expressive  interests  of  the  individual  who  is  engag¬ 
ing  in  that  conduct  to  convey  a  message.  Now  what  happens  when 
that  collision  occurs?  How  does  the  Court  analyze  those  cases?  Who 
wins? 

'The  Court  uses  two  different  standards  to  determine  who  wins. 
First,  it  uses  an  extremely  strict  standard  called  exacting  scrutiny. 
Some  scholars  call  this  level  one  scrutiny.  Here  the  Government 
needs  a  compelling  interest  to  overcome  the  first  amendment 
rights  of  the  person  who’s  engaged  in  the  conduct.  The  Govern¬ 
ment  almost  never  wins  at  level  one  scrutiny. 

If  it’s  found  that  the  Government’s  rule  is  going  to  be  subject  to 
level  one  scrutiny;  exacting  scrutiny,  the  Government  is  basically 
dead  on  arrival.  Then  there’s  a  more  lenient  standard.  The  courts 
call  this  the  O'Brien  standard  and  scholars  sometime  refer  to  it  as 
level  two  scrutiny.  ’That’s  a  much  more  lenient  standard.  Here  the 
Government  only  needs  an  important  interest  and  if  the  Govern¬ 
ment  can  Mt  its  rule  subject  to  level  two  scrutiny,  it  has  a  fighting 
chance  to  have  the  rule  upheld. 

The  whole  issue  here,  the  whole  debate,  is  whether  we  can  con¬ 
jure  up  a  statute  that  gets  us  out  of  level  one  and  down  to  level 
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two.  That's  what  this  is  all  about,  this  ai^rument  about  whether  we 
need  a  constitutional  amendment 

Now  what  does  tht»  Court  look  to  to  determine  whether  tiie  Gov> 
emment's  rule  is  going  to  be  subject  to  level  one  scrutiny  or  level 
two  scrutiny.  What  does  it  look  to?  It  looks  to  the  interests  of  the 
Government.  It  doesn't  look  at  the  content  of  the  rule.  It  looks  to 
what  is  the  Government’s  interest.  Why  is  the  Government  seeking 
to  control  conduct  What  is  the  reason  for  the  rule.  That  is  what 
determines  whether  the  Court  will  place  you  at  level  one  or  level 
two. 

It’s  very  simple.  The  Court  has  repeatedly  held  that  if  the  Gov¬ 
ernment’s  interests  have  nothing  whatever  to  do  with  concern 
about  expression,  you  can  get  to  level  two.  But  if  the  Government’s 
interests  are  related  in  any  way  to  concern  about  expressioih  you 
are  at  level  one  and  you  will  lose.  The  Government  wul  lose.  If  the 
Government’s  reason  is  that  it  ultimately  wants  to  have  an  effect 
on  expression,  then  the  Government’s  rule  will  be  subject  to  the 
most  exacting  scrutiny  at  level  one. 

Let  me  just  give  you  a  couple  of  examples.  Armbands.  Let’s  say  a 
school  prohibits  anyone  from  wearing  any  armband.  What’s  the 
Government’s  interest  there?  The  Government  comes  along  and 
says,  this  will  be  divisive.  It  will  distract  people.  The  Court  says, 
that  is  an  interest  that  is  related  to  expression.  You’re  trying  to 
control  expression  because  you’re  concerned  about  its  impact,  the 
consequences  of  that  expression  and  no,  it  doesn’t  make  a  differ¬ 
ence  whether  the  rule  says  you  can’t  wear  a  black  armband.  It’s 
not  the  viewpoint.  The  rule  can  be  neutral.  It  can  say,  you  can’t 
wear  armbands  period. 

It  is  still  subject  to  level  one  scrutiny  and  it  will  be  struck  down 
as  it  has  been.  Draft  cards,  burning  of  draft  cards.  ’This  was  the 
O’Brien  case.  What  was  the  Government’s  interest  in  the  rule?  The 
Government’s  interest  in  the  rule  was  a  comiwllii^  administrative 
interest,  a  reason.  The  Constitution  of  the  United  States  gives  Con¬ 
gress  the  power  to  raise  armies.  In  order  to  run  a  system  of  raising 
an  army,  you  need  a  draft  and  the  card  served  a  compelling  admin¬ 
istrative  purpoee  in  administering  the  draft  system  and  the  Gov¬ 
ernment  didn’t  care  why  you  burned  the  card,  where  you  burned 
the  card  or  whether  you  hsd  an  expressive  reason  for  burning  the 
card. 

Burning  the  card  impcured  that  Government  interest.  The  Court 
analyz^  it  under  O’Brien  and  upheld  the  rule.  So  there  are  two 
key  points  about  the  ftmnework  that  the  Court  uses  to  analyze 
symlwlic  speech  cases  and  those  two  key  rules  are,  the  Court  looks 
at  one  thing  to  see  whether  it  will  subject  the  Government’s  rule  to 
exacting  scrutiny  and  that  is  what  the  Government’s  reason  for  the 
rule  is  and  the  second  key  point  is  that  if  the  Government’s  reason 
is  related  to  expression,  it  vnll  be  subject  to  exacting  scrutiny. 

Now,  let's  look  at  how  these  principles  have  been  applied  in  flag 
desecration  cases. 

Why  do  we  want  to  protect  the  fla^  Chairman  Brooks  said  it 
very  eloquently  on  the  nrst  day  of  the  heariM.  We  want  to  protect 
the  fla^  because  it  is  the  revered  symbol  of  the  Nation.  Iwnator 
Biden,  in  testifying  on  the  first  day,  said  the  flag  is  truly  the  Na¬ 
tion’s  most  revered  and  profound  symbol,  representing  what  this 
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country  stands  for.  We  want  to  protect  the  flag  as  the  s^bol  of 
the  Nation.  We  are  interested  in  protecting  its  symbolic  value. 

The  Court  agrees.  The  Court  says  that  Government’s  interest  is 
to  protect  the  flag  as  the  symbol  of  the  Nation.  Now  a  symbol  is 
inherently  expressive.  It  hoi  expressive  content.  That’s  what  a 
s^bol  is  all  about.  It  stands  for  something.  It  represents  some* 
thing.  It  is  not  the  Nation,  but  it  stands  for  the  Nation.  It  conveys 
the  idea  of  the  Nation.  It  is  not  freedom,  but  it  stands  for  freedom. 
It  conveys  the  idea  of  freedom. 

As  the  Court  says,  the  flag  is  a  form  of  symbolism,  an  effective 
way  of  communicating  ideas,  a  shortcut  fix>m  mind  to  mind.  As  the 
Court  in  Johnson  said,  the  fliag  is  pregnant  with  expressive  content. 

The  central  jMint  in  this  d^te  is  that  we  have  had  two  succes¬ 
sive  Supreme  Court  cases  that  have  said  that  the  Government’s  in¬ 
terest  in  protecting  the  flag  as  a  symbol  of  the  Nation  necessarily 
and  inherently  is  related  to  expression  and  consequently  any  rule 
to  protect  the  flag  must  fall  under  strict  scrutiny,  level  one  scruti¬ 
ny.  The  Government’s  concern  is  not  to  protect  the  flag  simply  as  a 
piece  of  cloth,  as  Chairman  Brooks  said.  It  is  to  protect  the  flag  as 
a  aynibol.  its  sjrmbolic  value. 

In  Spence,  which  was  decided  in  1974,  the  Court  considered  a 
statute  which  prohibited  attaching  anything  to  the  flu.  The  stat¬ 
ute  was  neutral.  It  didn’t  depend  upon  intent.  It  didn’t  depend 
upon  whether  the  attaching  was  done  because  of  a  desire  to  ex¬ 
press  an  idea.  It  was  a  purely  neutral  statute.  The  Court  said  the 
Government  has  an  interest  in  preserving  the  flag  as  an  unalloyed 
symbol  of  our  country. 

If  this  interest  is  valid,  we  note  that  it  is  directly  related  to  ex¬ 
pression.  Therefore,  "O’Brien  is  inapplicable.”  In  Johnson,  the 
Court  reiterated  this.  It  said,  ”A  government’s  interest  in  preserv¬ 
ing  the  flag’s  special  symbolic  value  is  directly  related  to  expres¬ 
sion.”  ’Thus,  ”it  is  outside  OBrien  altwether.” 

Now  what  does  this  mean?  As  I  said  before,  there  are  two  things 
that  the  Court  looks  at  in  symbolic  speech  cases.  What  is  the  Gov¬ 
ernment’s  reason  for  the  rule,  and  if  the  Government’s  reason  is 
expression,  related  to  expression,  you’re  subject  to  strict  scrutiny. 
The  reason  the  Johnson  case,  together  with  the  Spence  case  m 
1974,  are  so  devastating  is  that  they  decisively  decided  two  things: 
The  Government’s  interest  in  prot^ting  the  flag  is  inherently  re¬ 
lated  to  expression,  and  therefore  any  rule  to  protect  the  flag  is 
suj^ect  to  strict  scrutiny. 

l^e  second  thing  those  cases  decide  is  that  the  Government’s  in¬ 
terest  is  not  sufficiently  compelling  to  survive  strict  scrutiny.  It  is 
not  compelling  enough  to  prevent  someone  from  burning  the  flag. 
There  is  simply  no  way  a  statute  can  get  around  these  two  decisive 
points.  Any  statute  will  be  subject  to  exacting  scrutiny  and  will 
fall.  There  is  no  way  to  get  a  flag  protection  statute  from  level  one 
down  to  level  two. 

Now  some  are  proposing  a  quick  fix.  'They  say  that  by  adjusting 
the  scope  of  the  statute,  we  can  somehow  get  down  to  level  two. 
'They  look  at  the  statute  in  the  Johnson  case  and  they  say,  “Well, 
that  really  only  applied  to  i^ple  who  intended  to  be  contemptu¬ 
ous.”  Now  all  we  have  to  do  is  broaden  the  scope  of  the  statute  and 
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cover  thoee  who  have  no  intent  to  be  contemptuous,  and  well  have 
a  neutral  statute.  Maybe  then  we  can  set  under  level  two. 

There  are  two  prcd>lems  with  this.  One,  it  doesn’t  fix  the  consti* 
tutional  problem,  and  second,  it  gives  us  an  absurdly  broad  statute 
that  no  one  wants.  The  fatal  flaw  of  the  logic  is  that  it  makes  the 
mistake  of  thinking  that  what  determines  whether  you’re  subject 
to  strict  scrutiny  at  level  one  or  lenient  scrutiny  under  level  two  is 
the  scope  of  the  rule.  It  has  nothing  to  do  with  the  scope  of  the 
rule.  It's  the  reason  for  the  rule,  not  Uie  scope  of  the  rule  that  de¬ 
termines  whether  you  are  subject  to  strict  scrutiny. 

Now  it’s  not  just  me  saying  this.  The  Supreme  Court  has  already 
said  this  in  a  flag  burning  case,  in  Spence.  As  I  said,  there  you  had 
a  neutral  statute.  It  prohibited  attaching  anything  to  the  flag  or 
placing  any  mark  on  the  flag,  regardless  of  intent,  regardless  of 
whether  yon  wanted  to  communicate  a  mees^e. 

It  prohibited  the  veteran  from  putting  his  battalion  pin  on  the 
flag.  It  prohibited  someone  fh>m  putting  a  swastika  on  the  flag.  It 
was  neutral.  The  Court  said  ’’subject  to  strict  scrutiny.”  You  do  not 
get  into  O'Brien  simply  because  it  appears  to  be  a  neutral  statute. 

Now  we  think  the  statute  would  be  unconstitutional,  but  we  also 
have  serious  concerns  about  it,  apart  from  its  unconstitutionality. 
A  constitutional  amendment  permits  Congress  and  the  State  l^ps- 
latures  to  focus  on  precisely  the  kind  of  conduct  they  wish  to  pro¬ 
hibit.  It  permits  Congress  and  the  States,  it  nves  them  the  tools  to 
develop  a  narrow  statute  that  would  surgically  strike  at  the  offen¬ 
sive  conduct. 

’The  problem  with  the  statutory  approach  that  is  being  proposed, 
is  that  in  order  to  make  it  ^urport^y  constitutional,  vou  are  re¬ 
quired  to  go  out  and  prohibit  and  {lunish  people  who  nave  taken 
actions  wholly  innocently,  with  no  intent  of  desecrating  the  flajs, 
with  no  contemptuous  intent  whatsoever.  It  would  reach  conduct  in 
the  home  and  it  would  reach  completely  innocent  conduct,  and  that 
makes  no  sense,  and  we’re  going  through  this  chicanery  in  order  to 
get  something  to  be  constitutional. 

Let  me  mve  you  an  example,  and  this  should  give  people  pause 
about  the  Dreadth  of  the  statute  that  is  being  propo^.  Suppose 
someone  wants  to  make  a  movie,  a  glorious  movie  about  our  lusto- 

Sf  and  about  our  fltu,  about  a  battle,  where  someone  is  taking  the 
ag  across  a  battleneld  in  the  Civil  War  or  the  shelling  of  Fort 
Sumter,  and  as  part  of  that  movie,  there  is  damage  done  to  the 
flag.  The  movie  snows  the  musket  balls  tearing  into  the  flag.  Or  it 
shows  a  Japanese  zero  bombing  a  ship  at  Pearl  Harbor  and  de¬ 
stroying  a  flag  on  the  deck  of  the  U.SjS.  Arizona. 

Under  Senator  Biden’s  statute,  that’s  ill^al.  The  director  and 
the  actors  are  mutilating  and  destroying  the  flag-  'Their  intent  does 
not  matter.  ’They  are  trying  to  honor  the  flag.  The/re  making  a 
piece  of  art.  They  have  no  contemptuous  intent,  ani^et  the  statute 
would  make  that  conduct  unlawfiu.  That  is  absurd.  ’That’s  not  what 
the  American  people  are  upeet  about,  that’s  not  what  Congress  is 
upset  about. 

'That  kind  of  statute  poses  a  far  grater  risk  to  civil  liberties 
than  authorizing  Congress  and  the  le^latures  to  go  in  narrowly 
and  address  the  kind  of  conduct  that  has  people  upeet.  Yesterday, 
Professor  ’Tribe  said  that  the  constitutional  amendment  was  like  a 
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sledgehammer  and  Uie  statute  was  like  a  scalpel.  The  exact  oppo> 
site.  The  constitutional  amendment  wants  to  put  the  scalpel  in  the 
hands  of  Congress  and  the  State  legislatures.  It  is  the  statute  that 
goes  through  this  weird  contortion  and  is  the  sledgehanuner,  be- 
cause  it  is  now  going  after  anybody,  regardless  of  intent. 

Let  me  iust  point  out  something  elM.  The  current  Federal  law, 
section  700  of  title  18,  does  not  only  apply  to  the  flag  itself.  It  ap¬ 
plies  to  depictions  of  the  flag.  Ri^t  now,  the  Congress'  law  applies 
to  pictures,  and  under  Senator  Biden's  statute,  ft  would  prohibit 
newspaper  mastheads  that  have  print  across  the  flag.  It  would  pro¬ 
hibit  someone  with  a  paper  cup  with  a  flag  on  it  from  crumpling  it 
up  and  throwing  it  away.  Those  people  don’t  have  a  contemptuous 
intent.  That’s  not  what  people  are  concerned  about. 

Yet  we’re  adopting  a  statute  like  that  in  order  to  avoid  giving 
Congress  and  the  l^dslatures,  the  people’s  representatives,  the 
power  to  do  what  most  people  want  done.  Mr.  Chairman,  does  this 
mean  I’m  out  of  time? 

Mr.  Edwards.  You  may  wind  up.  Go  ahead. 

Mr.  Barr.  Well,  let  me  say  that  maybe  in  response  to  questions  I 
can  outline  briefly  what  the  constitutional  amendment  would  do 
and  the  various  lines  that  have  to  be  drawn  by  State  l^Efslatures  in 
enacting  laws  pursuant  to  this  amendment.  But  let  me  say  that  the 
lines  that  the  State  l^^latures  and  Confess  would  draw  in  enact¬ 
ing  future  statutes  are  exactly  like  the  kinds  of  laws  that  you  have 
to  draw— that  you  would  have  to  draw  in  adopting  a  statute  right 
now,  and  don’t  pom  an  insurmountable  difficulty. 

I’ll  be  glad  to  discuss  some  of  the  issues  if  some  of  the  members 
would  like.  Thank  you. 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Barr.  That’s  very  help¬ 
ful  testimony. 

[The  prepared  statement  of  Mr.  Barr  follows:] 
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•TATBIIMT 

or 

IfllXIAM  F.  BXltll 
ASSISTANT  ATTORNEY  CBNSRAL 

orrxci  or  legal  counsel 

UNITED  STATES  DEPARIHENT  Or  JUSTICE 
Nr.  ChAinMn  snG  N*iib«rs  ot  th«  Sul»omuiltt««t 

Thsnk  you  for  provlGlnu  m  tho  opportunity  to  oppoor  toGoy. 

X  M  ploAsod  to  prosont  to  tho  SubeoMittoo  tho  Adainiotrot ion's 
viovs  on  o  eonotltutlonol  oaondaont  to  ollow  Congroos  ond  tho 
Stotoo  to  prohibit  tho  phyoleoX  doooorotlon  of  tho  riog  of  tho 
Unltod  Stotoo.  This  propoood  oaondoont  is  prooptod  by  tho 
SuproM  Court's  rocont  dtciolon  In  Toitoo  v.  Johnoon.  97  U.S.L.N. 
4770  (Juno  21.  19S9) ,  thot  o  Stoto  connot  punish  o  poroon  for 
burning  tho  riog.  for  rosoono  which  X  will  oxploln,  o 
eonotltutlonol  ooondoont  lo  tho  only  woy  to  protoet  tho  riog  in 
tho  woks  of  tho  Court's  oxponoivo  doelolon.  An  ooondaont  lo  tho 
only  woy  to  odogustoly  respond  to  tho  ovond)sloing«»ond 
under stondsblo—sontiosnt  of  tho  Anorlcon  peoplo  thot  tho  Pleg 
oust  bo  protocted.  I  trust  that  few  among  us  would  disagree  that 
the  riag  is  deserving  of  protection.  As  the  symbol  of  our 
Nation,  the  flag  is  the  embodiment  of  our  connltnent  to  freedom. 
It  stands  in  sacrod  honor  of  thoss  who  have  sacrificed  their 
lives  in  defense  of  that  freedom.  Xt  holds  in  sacred  trust  the 
spirit  of  tho  American  people. 

Given  tho  deaorved  revoronco  accorded  the  Flag,  it  is  not  at 
all  surprising  that  tho  American  pooplo  reacted  with  outrage  when 
they  were  told  that  this  Flag  can  be  burned,  shredded  and  spat 
upon  with  impunity.  Xt  would  have  been  surprising  had  they 
reacted  otherwise. 

Tho  President  shares  the  profound  sense  of  personal 
violation  felt  by  the  American  people.  He  firmly  believes  that 
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w«  h«v«  an  obligation  to  tho  pooplo  to  oot  swiftly  and  daoiaivaly 
to  protaet  tha  Flag  froo  theaa  who  would  braak  our  spirit  through 
daaaeration  of  this  ona  ayaAwl  that  unitas  ua. 

wa  Bust  bo  Bindful  that  wa  haro  in  Naahington  ara  but 
truataaa  of  tha  will  of  tha  pa^loi  our  authority  ia  darivativa. 
Tha  will  of  tho  paopla  ia  unniatakabla.  Thay  want  tha  Flag  f 
tha  Unltad  Statsa  protaetad  froB  thoss  who  would  dafila  it. 

Z.  ZHTROOUCTZON 

Tha  isaua  that  has  oceupiad  tha  lion's  ahara  of  tha 
dubcoBBittaa'a  tiBo  thus  far  is  not  whathar  to  provida  protaction 
for  tha  Flag,  but  how  to  provida  that  protoction.  Spaeiflcally, 
tha  dabata  has  cantarad  around  whathar  an  asandnant  to  tha 
Constitution  is  raquirad  or  whathar  a  ststuta  would  suffica.  Tha 
DapartBant  of  Justica,  at  tha  raguast  of  tha  Prasidant,  has 
earafully  considarad  whathar  it  is  possibla  to  protact  tha.  Flag 
through  statuta.  You  hava  By  assuranca  that  tha  Prasidant  and 
tha  Attornay  Ganaral  would  bo  tha  first  to  support  a  statuta  if 
thay  thought  a  statuta  could  aurviva  constitutional  challanga  and 
protaet  tha  Flag  from  daaaeration.  Unfortunataly,  wa  ara 
eonvincad  that,  in  light  of  tha  axpanaiva  daeiaion  of  tha  Court, 
a  statuta  sinply  would  not  suffica,  and  that  tha  only  way  to 
ansura  protoction  of  tha  Flag  is  through  a  constitutional 
SBandBont.  This  is  confirasd  by  avan  tha  Bost  cursory  raading  of 
tha  Court's  opinion. 

-  2  - 
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Th*  r««»on  that  •  statuta  purporting  to  protaet  tha  riag 
would  ba  uneonatitutional  ta  atiq^la.  In  Ta^aa  v.  Johnaon.  tha 
Court  hold  that  whanavar  aoaaona  burna  tha  Flag  (or  axpraaaiva 
purpoaaa,  that  conduct  ia  protactad  by  tha  Firat  Aaandaantf  that 
to  prohibit  auch  oonduot>  tha  Oovamaant  auat  hava  a  eoapalling 
raaaon  that  ia  unralatad  to  axpraaaioni  that  tha  Oovarnaant'a 
raaaon  (or  protecting  tha  Flag  (to  praaarva  it  aa  a  aynbol  o( 
national  unity)  ia  inherently  and  nacaaaariiy  ralatad  to 
axpraaaioni  and  that  tha  Oovarnaant'a  intaraat  in  protecting  tha 
Flag  aa  a  aynbol  o(  our  national  unity  can  never  ba  au((iciantly 
conpalling  to  ovaroona  an  individual 'a  Firat  Anandnant  intaraat 
in  burning  tha  Flag  (or  cmaunicativa  purpoaaa.  Thia  raaaoning 
plainly  would  extend  to  any  Flag  daaacration  atatuta  enacted  to 
protect  tha  Flag  aa  a  aynbol  o(  our  Motion. 

Me  do  not  believe  that  it  ia  neceaaarily  unfortunate  that  an 
anandnant  ia  reguired.  The  anandnant  proceae  aervaa  aa  a 
reninder,  leat  we  (orgat«  that  the  law  ia  fii  the  people. 

ZZ.  ANALYSZS  OF  XmS  V.  JOHMSOM 

TO  aa)ca  an  in(omed  judgnent  aa  to  whether  an  anandnant  ia 
required,  it  ia  naceaaary  to  underatand  both  the  way  in  Miieh  the 
Suprene  Court  analycea  aynbolio  apaech  caaea,  and  the  raaaoning 
anployad  by  the  Court  in  reaching  ita  deciaion  in  Texee  v. 
Johneon. 
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Th«  Court  h«o  ropoatodly  hold  that  tho  Flrot  hoondoont 
OKtondo  to  syabolle  spooch  irttoro  tho  oonduot  woo  Intondod  to 
convoy  o  0000090  ond  tho  llkolihood  woo  groot  that  tho  B000090 
convoyod  would  bo  undorotood.  tMM  IfiftOfift  v.  Woohinaton.  410  U.d. 
40B,  410»411  (1974).  for  oxooplo.  tho  Court  hold  In  Broun  V. 
Loulnlnnn.  )99  O.f.  XU  (1944),  that  O  pooooful  Oit-in  in  O 
publlo  library  to  protoot  tho  library 'o  policy  of  oogrogation  waa 
protootod  by  tho  Firot  Aundaont.  Mhoro  tho  Oovornaont  attonpto 
to  prohibit,  punioh  or  ethorwioo  burdon  eoMunieativo  conduct, 
tho  Court  carofully  analyioo  tho  Oovomoont'o  intoroot  in 
inpoaing  tho  burdono.  Zf  tho  Oovomaont'o  intoroot  ia  unralatod 
to  aupproaaion  of  oxproaaion,  tho  rogulation  ia  aubjootod  to  tho 
coaparativoly  aoro  loniont  atandard  aot  forth  in  tho  Court '0 
opinion  in  Unltad.gtitBl  v.  mBciaa.  >91  U.d.  347  (1949).  undar 
that  atandard,  tha  Govarnaont'a  intoroot  auat  only  bo  inportant 
or  aubatantial  to  juatify  tho  rogulation.  Id*  at  377.  Xf,  on 
tha  othar  hand,  tho  Oovornaont'o  intoroot  ia  rolatod  to 
aui^raaaion  of  oxproaaion,  tho  rogulation  io  aubjoctod  to  tho 
*Boat  exacting  acrutiny.*  Zbkbb  v.  Johnaon.  S7  O.8.L.H.  4770, 
4774  (quoting  lafil  v.  MXSXt  312,  321  (1994)).  Ondor 

thia  atandard,  tho  Oovomaont'o  intoroot  auat  bo  coopolling. 

Turning  to  tho  doeioion  in  Taxaa  v.  johnaon.  tho  throahold 
quaation  addroaaod  by  tho  Court  woo  whotbor  Johnaon'a  burning  of 
tho  Flag  conatitutod  oxpraaaivo  conduct  protoctod  by  tho  Firat 
Aaondaont.  Noting  that  tha  Flag  ia  *(p]rognant  with  axproaaivo 
content,'  id.  at  4772,  tho  Court  readily  datoninod  that 
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Johnson's  burning  of  ths  risg  wss  *'suffielsntly  inbusd  with 
slsssnts  of  conauniestion"  Id.  (quoting  Sosnes  v.  Washington. 

4lt  U.S.  40S,  40»  (if74)),  to  justify  invocation  of  ths  First 
JUMndasnt. 

Ths  Court  than  snslyssd  ths  intsrssts  sdvsnesd  by  ths  Stats 
in  support  of  its  Flag  burning  prohibition  to  dstsmins  whsthar 
those  intsrssts  rslatsd  to  ths  suppression  of  expression.  Texas 
V.  Johnson.  St  4772.  The  Stats  of  Texas  asserted  two 
interests  in  support  of  its  prohibition  on  Flag  burning! 
preventing  breaches  of  the  peace,  and  preserving  the  Flag  as  a 
syabol  of  nationhood  and  national  unity.  The  Court  held  that  the 
State's  interest  in  preventing  breaches  of  the  peace  was  not 
iaplicated  on  the  record  because  there  was  no  evidence  that 
Johnson's  burning  of  the  Flag  actually  caused  s  breach  of  the 
peace,  and  he  was  not  prosecuted  for  breach  of  the  peace.  Id.  at 
4772-4773. 

Significantly,  however,  the  Court  held  that  the  governaent 
can  never  aeauae  that  Flag  burning  will  cause  a  breach  of  the 
peace.  Id.  at  4773.  Moreover,  said  the  Court,  Johnson's  burning 
of  the  Flag  as  s  'generalised  expreseion  of  dissatisfaction  with 
the  policies  of  the  Federal  Covemnent'  was  not  the  equivalent  of 
'fighting  words'  that  could  cause  a  breach  of  the  peace  because 
'{n]o  reasonable  onlooker'  would  regard  it  as  a  'direct  personal 
insult  or  an  invitation  to  exchange  fisticuffs.'  Id.  The  Court 
went  on  to  say  that  its  precedents  'recognise  that  a  principal 
'function  of  free  speech  under  our  systea  of  governaent  is  to 
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Invit*  dlsput*.  St  My  indMd  iMSt  ■•rv«  its  high  purpos*  vhsn 
it  indue**  •  eondition  of  unrost,  or*«t«*  di***ti*f*etion  with 
condition*  ••  th*y  ar*',  or  ovon  *tir*  poopl*  to  angar.'*  Xd> 
(quoting  Taralniallo  v.  jCbiCAafi«  >37  U.8.  i,  4  (1949). 

Th*  Court  than  turnad  to  tha  Stat*'*  aaaartad  intaraat  in 
praaatving  th*  Flag  a*  •  syabol  of  our  Nation.  It  hald  that  thi* 
intaraat  wa*  diraetly  ralatad  to  th*  auppraaaion  of  axpraaaiont 
*(T]h*  CovarnMnt'*  intaraat  in  praaarving  th*  flag'*  spaeial 
syabolie  valua  'i*  diraetly  ralatad  to  axprassion  in  th*  contaxt 
of  aotivity"  intandad  to  axpras*  a  Mssag*.  Xtf.  (quoting 
8 pane*.  41*  U.S.  at  414  n.t).  Bacaua*  th*  itata'a  intaraat  in 
pravanting  Flag  burning  wa*  ralatad  to  axprasaion,  th*  Court  hald 
that  th*  conaidarably  las*  dSMnding  standard  of  o' Brian  did  not 
apply,  and  that  th*  Stata'a  intaraat  Bust  b*  subjaetad  to  th* 
'Boat  axaeting  scrutiny.*  Xll.  at  4774. 

Th*  Court  hald  that  Texas'  interest  in  prassrving  th*  Flag 
a*  a  syBbol  of  our  Nation  and  national  unity  could  not  juatify 
its  prohibition  on  Flag  burning.  Tha  Court  reasoned  that 
govarnBantal  protection  of  th*  Flag  bacaus*  of  its  syabolie 
iaportanc*  to  the  Nation  would  be  tantaaount  to  a  govarnMntal 
diraetiv*  that  th*  'syabol  b*  used  to  express  only  on*  view  of 
that  syabol  or  its  rafarants.'  Id.  at  4775.  Th*  Govarnaant, 
said  th*  Court,  My  not  'foster  its  own  view  of  th*  flag  by 
prohibiting  axprassiv*  conduct  relating  to  it.'  Id*  Any  attaapt 
to  prasarv*  th*  Flag  as  a  syabol  offends  th*  'bedrock  principle' 
that  'the  GovamMnt  My  not  pr^ibit  th*  axprassion  of  an  idea 
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•iiiply  b«eaus*  sociaty  finds  tha  Idas  itaalf  offansiva  or 
diaagraatbla.*  JA.  at  4774.  Finally,  tha  Court  axplieitly 
rafuaad  to  accord  tha  Fla^  any  apacial  constitutional 
significanca,  finding  *no  indication  -  aithar  in  tha  taxt  of  tha 
Constitution  or  in  (its)  casas  intarprating  it  •  that  a  saparats 
juridical  category  axiata  for  tha  Aaarican  flag  alona.*  U.  at 
477S. 


III.  CONSTITUTIONALITY  OF  FLAO  DESECRATION 
STATUTES  AFTER  imS . V.  J9HH8QM 

wa  think  it  is  plain  under  this  reasoning  that  any  statute 
prohibiting  daaacration  of  tha  Flag  for  comunicativa  purposes 
would  be  unconstitutional.  Tha  Flag  is  by  nature  cowunicativa. 
It  is  a  ayvbol  *(p]ragnant  with  axpraasiva  content.*  24.  at 
4772.  Thus,  the  Governeent's  interest  in  preserving  the  Flag  as 
a  symbol  is  inherently  related  to  expression.  It  is  precisely 
because  the  Flag  is  tha  symbol  of  this  Nation  that  the  Government 
wants  it  protected  against  conduct  that  will  undermine  its 
communicative  force,  Lbtj.,  conduct  that  will  prevent  or  Interfere 
with  the  message  oomsunicated  by  the  Flag.  As  the  Court  observed 
in  Texas  v.  Johnson,  tha  Government  *ia  concerned  that  such 
conduct  will  lead  people  to  balievp  either  that  the  flag  does  not 
stand  for  nationhood  and  national  unity,  but  instead  reflects 
other,  leas  positive  concepts,  or  that  the  concepts  reflected  in 
the  flag  do  not  in  fact  exist,  that  is,  we  do  not  enjoy  unity  as 
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•  nation.*  Ifl.  at  4773.  Aeoerdingly,  any  ria«  daaacratlen 
atatuta  viil  ba  aubjaet  to  tha  *»oat  axactlng  acrutlny.* 

Tha  Court  haa  hold  that  undar  thia  axactlng  acrutlny  tha 
dovarnaant'a  Intaraat  in  praaarving  tha  ayabolie  valua  of  tha 
Flag  can  navar  ba  aufflclantly  ooapalling  to  atop  an  individual 
from  daaaorating  tha  riag  whanavar  tha  daaacration  la  dona  for 
conunioativa  purpoaaa. 

An  aaaartad  intaraat  in  pravanting  braachaa  of  tha  paaca 
would  not  aava  tha  atatuta  baoauaa  tha  Court  alao  hold  that  tha 
Oovarnaant  »ay  navar  aaauaa  that  Flag  burning  or  othar  Flag 
daaacration  will  eauao  a  broach  of  tha  paaca.  Moraovar,  tha 
Court  haa  aaid  that  daaacration  of  tha  Flag  aa  a  'ganaraliaad 
axpraaaion  of  diaaatiafaction  with  tha  policiaa  of  tha  Fadaral 
Oovarnaant*  cannot  cauaa  a  broach  of  tha  paaca  bacauaa  *Cn)o 
raaaonabla  onlookar*  would  regard  it  aa  a  *diract  paraonal  inault 
or  an  invitation  to  axchanga  fiatieuffa.*  Xd*  At  4773.  Tha 
Court'a  catagorioal  rajaotion  on  thaaa  grounda  of  tha  only  two 
conoaivabla  intaraata  for  prohibiting  tha  daaacration  of  tha  Flag 
randar  it  eartaln  that  tha  Court  would  atrika  down  any  ouch 
atatuta. 

Zt  haa  baan  arguad  that  tha  Court  would  uphold  a  atatuta  if 
it  prohibltad  all  Flag  daaacration,  whether  in  public  or  private, 
and  whether  dona  with  oontaapt  or  not.  Thia  arguaant  ia 
daaonatrably  wrong  bacauaa  it  aaauaaa  that  the  Govarnaant'a 
raaaon  for  enacting  a  facially  neutral  prohibition  (that  ia,  a 
atatuta  neutral  aa  to  tha  particular  viewpoint  axpreaaad)  would 

-  •  - 


180 


b«  *unr«l«t«d  to  •xprtsslon.*  Xt  voul4  not  to.  Tho  Covomnont'o 
roooon  for  poosing  o  vlowpolnt-noutrol  prohibition  would  bo  tho 
SOM  00  ito  roooon  for  poooing  o  prohibition  on  eontoaptuous 
doooorotion  onlyt  protoetion  of  tho  oynbolio  voluo  of  tho  Flog. 
Tho  tuproBO  Court  hoo  hold  in  two  ouecoooivo  eoooo,  aponeo  v. 
KMhiaataP  ond  Zabtl  V.  JlsIuufiO.  that  it  io  tho  Govornaont'a 
roooon  for  tho  prohibition,  not  tho  ooopo  of  tho  prohibition, 
that  dotorainoo  tho  lovol  of  oorutiny.  Boeouoo  tho  Oovornaont'o 
roooon  for  protocting  tho  Flog  io  noeoooorily  rolatod  to 
oxproooion,  tho  prohibition  would  olwoyo  bo  oubjootod  to  oxocting 
oorutiny,  ond  thoroforo  would  novor  provoil  ovor  on  individual 'o 
Firot  Aaondaont  intoroot  in  oxproooivo  conduct. 

In  oooonco,  tho  orguaont  folio  to  opprocioto  that  a  ototuto 
noutrol  00  to  tho  particular  viewpoint  oxprooood  can  nonotholooa 
bo  unconotitutional  if  ito  prohibition  io  contont-baood  fi.a. . 
rolatod  to  oxproooion) .  Tho  Supraao  Court  hoo  diotingulohod 
botwoan  'contont*  and  'viowpoint*  rogulation.  dt,  Boon  v. 

Barry.  101  8.  Ct.  11S7,  11«3->11«4  (!»••).  If  tho  rogulation  io 
althar  contont>baood  or  viotrpoint-baood,  it  io  oubjoot  to  tho 
'Boot  oxacting  acnitiny.'  d*  Zaportantly,  a  rogulation  can  bo 
viowpolnt-noutral,  but  content 'baood.  U*  Bvon  aoouaing  that 
tho  propoood  otatuto  would  bo  hold  to  bo  viowpoint-noutral  (which 
itoolf  io  doubtful),  it  would  novor  bo  hold  contont-noutral . 

K  otatuto  io  contont-noutral  only  if  ito  rootrietiono  on 
coBBunicativo  activity  *aro  iuntlflad  without  roforonco  to  tho 
content  of  tho  regulated  opooch.*  ot  1103  (quoting  Virginia 
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M»r— ev  Board  v.  Virginia  Citifna  ConauMr  Couneil.  Ine. .  42S 
V.t.  741,  771  (197<)).  Zta  raatriotioM  auat  hava  'nothing  to  do 
with  that  apaaehf'  tho  atatuto  Bust  not  hava  baan  'alB(ad)  at  tha 
auppraaalon  of  fraa  axpraaaion.*  Itf.  >  m  jiifl  Xmi  v.  Johnaon. 
ft7  O.f.b.W.  4770,  4774. 

Tha  raatrletiona  inpoaad  on  apaaeh,  avan  by  a  faoially 
nautral  Flag  daaacratlon  atatuta,  naithar  would  nor  avar  could  ba 
juatiflad  by  anything  othar  than  tha  Oovarnnant'a  intaraat  in 
protaoting  tha  ayabolie  valua  of  tha  Flag,  (Xny  lagialativa 
datamination  to  tha  contrary  would  plainly  ba  prataxt  and  would 
ba  raoognitad  by  tha  Court  aa  auoh.  fu,  Waiiaca  v. 

Jaffraa.  472  O.f.  2t  (lOiS)).  Zndaad,  in  gptnco  v.  MdiilingtQn, 
tha  Court  conaidarad  a  facially  nautral  atatuta  virtually 
idantical  to  tha  atatuta  now  propoaad.  Froaaeution  undar  tha 
atatuta  at  iaaua  in  that  oaaa,  lika  undar  tha  atatuta  propoaad 
hara, 

[did]  not  dapand  upon  whathar  tha  flag  ia  uaad  for 
coaaunicativa  or  nonconaunioativa  purpoaaai  upon 
whathar  a  particular  naaaaga  ia  daaaad  coBsarcial  or 
political;  upon  whathar  tha  uaa  of  tha  flag  ia 
raapactful  or  contaaptuoua;  or  upon  whathar  any 
particular  aagaant  of  tha  Stata'a  citiaanry  sight 
applaud  or  oppoaa  tha  intandad  aaaaaga. 

Snanea.  41t  0.8.  at  423*>23  (Rahnquiat,  J.,  diaaanting) .  In 

bolding  tha  atatuta  uneonatitutional  aa  appliad  to  a  paraon 

angagad  in  eoBsunicativa  conduct,  tha  Court  axplainad  that 

(avan)  (i>]f  (tha  govamaant'a  intaraat  in  praaarving 
tha  valua  of  tha  Flag  aa  a  syBbol  of  our  Hation)  ia 
valid,  wa  nota  that  It  ia  diraotly  ralatad  to 
axpraaaion  in  tha  contaxt  of  activity  lika  that 
undartakan  by  appal lant. 
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Id.  at  414  n.t.  Juttle*  ir«nn*n,  th«  author  of  tho  Court's 

opinion  in  Tsuss  v.  Johnson,  in  fact  has  pravioualy  writton  that, 

tha  only  basis  for  a  govarnaantal  intaraat  (if  any)  in 
protacting  tha  flag  is  praoisaly  tha  fact  that  tha  flag 
has  Bubatantiva  aaaning  as  a  political  syadMl.  Thus, 
aaauaing  that  thara  la  a  lagitiaata  intaraat  at  ataka, 
it  can  hardly  ba  said  to  ba  ona  divoroad  froa  political 
axpraaaion. 

Kiat  V.  4Sf  U.«.  9*9,  9S3  (19a2)  (Brannan,  J., 

dissanting) .  And  tha  Bupraaa  Court  in  Tauaa  v.  Johnson  has  now 
hald  that  tha  Govarnaant'a  intaraat  in  protacting  tha  Flag  aa  a 
national  ayabol  ia,  by  dafinition,  ralatad  to  tha  auppraaaion  of 
fraa  axpraaaion.  Thua,  it  aiaply  could  navar  ba  auccaaafully 
aaintainad  that  such  a  atatuta  waa  contant-nautral.  Tha  atatuta 
ia  not  randarad  oontant-nautral  aaraly  bacauaa  it  prohibits 
privata  daascrations  aa  wall  aa  publio  dasaorations  of  tha  Flag. 
Tha  Govarnaant'a  purpoas  in  prohibiting  tha  dasacration  ia  tha 
saaa  whathar  or  not  tha  atatuta  axtanda  to  privata  conduct. 

Bacauaa  any  atatuta  would  nacaaaarily  rslata  to  axprasaion, 
tha  aora  ralaxad  standard  of  Q' Brian  would  navar  apply,  and  tha 
statuta  would  always  ba  aubjaot  to  tha  *aost  axacting  acnitiny.' 
Tha  Supraaa  Court  in  Tsxss  v.  J^mson  has  now  unaguivocally  hald, 
howavar,  that  tha  govamaant's  intaraat  in  protaction  of  tha 
ayabolio  valua  of  tha  Flag  will  navar  support  a  prohibition  on 
tha  coaaunicativa  dasacration  of  tha  Flag  undar  this  haightanad 
standard.  Aa  Justica  Brannan  has  said,  'any  govamaantal 
intaraat  in  protacting  tha  flag's  ayabol iaa  ia  ona  that  cannot 
pass  Bustar  undar  tha  third  branch  of  tha  o' Brian  taat.'  Kiss  v. 
tinitad  Btataa.  459  0.8.  at  953  (fiftcfc.  dsniad.  Brannan,  J., 
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dlsaantlng)*  llor«ov«r«  the  Court  has  flatly  rafuaad  to  raoognlsa 
a  aaparata  conatitutlonal  or  juridical  category  for  tha  Flag. 

Xn  tha  faoa  of  tha  Court'a  holdinga  in  XlXU  v.  IfiboiOD* 
and  soanca  v.  waahinatoii.  and  aapaclally  givan  tha  svaaping 
raaaoning  In  thoaa  eaaaa«  it  cannot  ha  aarieualy  wfintainad  that 
a  atatuta  aiaad  at  protaeting  tha  flag  would  ba  conatitutlonal. 
Significantly,  Juatica  Brannan  hiaaalf  haa  avan  vrittan  that  a 
atatuta  'that  aiaply  outlawad  UOX  public  burning  or  mutilation  of 
tha  flag,  ragardlaaa  of  tha  axpraaaiva  intant  or  nonintant  of  tha 
actor,'  would  ba  'invalid  for  tha  raaaona  atatad  in  .  .  . 
apanea.'  Klaa  v.  tfnittSi  lUtSB*  *99  O.B.  at  989  n.7. 

ZV.  PROfOSeO  CONSTITUTIONAL  AHENDKENT 

If  wa  ara  Intaraatad  in  protaeting  tha  flag  froa 
daaacration,  tha  focua  ahould  ba  on  tha  varloua  aaondaanta  that 
hava  baan  propoaad  in  tha  two  Mouaao  of  tha  Congraaa.  Today,  X 
would  lika  to  diacuaa  tha  aaandaant  that  haa  baan  propoaad  by 
Congraaaaan  Nichal  and  Montgoaary,  and  andoraad  by  tha  Praaidant. 
That  aaandaant  raadai  'Tha  Congraaa  and  tha  Stataa  ahall  hava 
powar  to  pr^ibit  tha  ^yaical  daaacration  of  tha  flag  of  tha 
United  Stataa.' 

Tha  firat,  and  parhapa  aoat  iiq^rtant,  point  to  ba  »ada  ia 
that  tha  aaandaant  doaa  not  itaalf  prohibit  flag  daaacration. 

Tha  aaandaant  aaraly  aapowara  Congraaa  and  tha  Stataa  to  prohibit 
lagialativaly  tha  phyaieal  daaacration  of  tha  flag,  and 
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••tabllshM  th«  boundarlM  wl^ln  ifhich  th«y  ny  Kith 

th«  ratification  of  thia  aaanaaant,  Con^raaf  and  State 
lasiaiaturaa,  tha  rapraaantativaa  of  tha  paopia,  would  bo  able  to 
daeida  if  thay  want  to  pr^ibit  riag  daaaeration,  and  if  ao,  in 
what  aannar.  wa  baliava  it  ia  fitting  that  tha  paopla  ahould 
daeida  through  thair  alaotad  rapraaantativaa  tha  axtant  to  which 
thay  wiah  to  prohibit  daaaeration  of  thair  national  a^id>ol.  Thia 
aaandaant  givaa  thaa  that  opportunity. 

Tha  aaandaant  would  dafina  tha  franawork  within  which  tha 
lagialativa  authority  of  tha  Congraaa  and  tha  Stataa  could  bo 
axarciaad.  within  thia  fraaawork,  howavar>  tha  Congraaa  and  tha 
Stataa  would  hava  wida  latituda  to  prohibit  that  conduct  toward 
tha  Flag  that  thay  baliava  daaarvaa  proacription. 

If  Congraaa  and  tha  Stataa  ehoaa  to  lagialata,  aa  wa 
anticipata  thay  would,  thay  would  ba  paraittad  and  obligad  to 
draw  linaa.  For  axaapla  thay  would  hava  to  datamina  how  thay 
wiahad  to  dafina  'Flag*  and  'phyaieal  daaaoration*  of  tha  Flag. 
Thay  would  hava  to  daeida  whathar  to  aaka  intant  a  nacaaaary 
alaaant  of  a  Flag  daaaeration  offanaa.  Doubtlaaa,  thara  would  ba 
othar  quaationa  aa  wall.  Z  can  daaeriba  tha  ganaral  nature  of 
tha  daeiaiona  that  would  hava  to  ba  aada  on  tha  principal  iaauaa. 
But  again  Z  would  an^aaiaa  that  thia  aaandaant  craatoa  only  tha 
nacaaaary  fraaaworki  tha  bulk  of  tha  daeiaionaaking  would  ba  laft 
to  tha  lagialaturaa. 

Tha  firat  guaation  that  tha  lagialaturaa  would  faca  ia  how 
to  dafina  'Flag.'  Thara  would  ba  any  nuabar  of  optiona  that 
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would  bo  poraissiblo  undor  tho  OMndaont.  Lot  bo  diocuoo  throo 
of  tho  Boot  obvious.  Tim,  'riog*  could  bo  dofinod  narrowly  os 
only  0  cloth,  or  other  Botoriol  roodlly  copoblo  of  being  wovod  or 
flo%m,  with  tho  ehorsotoristios  of  tho  offioisl  riog  of  tho 
United  Stotos,  os  doseribsd  in  4  U.f.C.  I  1.  (This  definition 
could  oloo  include  historic  versions  of  the  Flog  (ItJUf  •  13-stor 
version) ) .  A  benefit  of  such  on  objective  definition  is  that 
there  would  be  ebsolute  certeinty  as  to  whet  one  would  be 
prohibited  froB  desecrating.  One  of  the  costs  of  such  e  narrow 
definition,  however,  is  that  legislatures  would  not  be 
prohibiting  acts  that  are  just  as  daaaging  to  the  syaboliSB  of 
the  Flag  as  desecration  of  the  Flag  itself.  People  would  siaply 
circuBvant  any  statutory  prohibition  by  desecrating  a  Flag  that 
is  slightly  different  in  an  undetectable  way  froB  the  actual 
Flag.  For  instance,  they  would  burn  or  ohred  a  Flag  that  has 
only  49  stars,  or  one  on  which  the  stripes  are  of  incrsBentally 
different  dlBonsion,  but  is  otherwise  identical  to  the  official 
Flag.  While  we  believe  the  anendBent  would  certainly  pereit  the 
legislatures  to  define  *Flag*  in  this  Banner,  legislatures  would 
be  free  to  edqpt  s  broader  definition,  as  Congress  itself  )tes 
done. 

A  second  ^^ion  for  the  legislatures  would  be  to  define 
'Flag*  as  anything  that  a  reasonable  person  would  perceive  to  be 
a  Flag  of  the  United  States  Besting  the  diaensions  and  having  the 
characteristics  of  the  Flag  as  set  forth  in  4  O.S.C.  I  1,  and 
capable  of  being  readily  waved  or  flown,  whether  or  not  it  is 
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pr«el*«ly  id«ntleal  to  tho  ri*9  «•  oo  dofinod.  This  doflnltion 
would  oxtond  protoction  to  ony  Flog  with  ■  slight  variation 
fi.a. .  a  Flag  with  a  atripa  aiaaing) .  Howavar,  it  would  not 
prohibit  daatruction  of  a  poatar  or  a  painting  of  tha  Flag,  or 
tha  painting  of  a  pictura  of  tha  Flag  with  a  awaatika  on  it, 
bacausa  a  raaaonabla  obaarvar  would  not  aiataka  aueh  an  objact  aa 
an  actual  Flag.  In  this  regard,  tha  definition  is  substantially 
narrower  than  the  existing  federal  statute,  which  extends  to  any 
object  that  *an  average  person  seeing  the  sane  without 
deliberation  say  believe  ...  to  represent'  the  Flag,  it  U.8.C. 
f  700(b). 

A  third  option  for  Congress  end  the  States  would  be  to 
define  'Flag'  as  it  is  defined  in  the  existing  federel  Flag 
desecration  statute.  It  U.S.C.  |  700(b).  The  federal  statute 
prohibiting  Flag  desecration.  It  U.S.C.  |  700(b),  defines  'Flag* 
as  follows! 

any  flag,  standard,  colors,  ensign,  or  any  picture  or 
representation  of  either,  or  of  any  part  or  parts  of 
either,  sade  of  any  substance  or  represented  on  any 
substance,  of  any  siss  evidently  purporting  to  be 
either  of  said  flag,  standard,  color,  or  ensign  of  the 
United  States  of  Aaerica,  or  a  picture  or  a 
reprasantation  of  either,  upon  which  shall  be  shown  the 
colors,  the  stars  and  the  stripes,  in  any  nunber  of 
either  thereof,  or  of  any  part  or  parte  of  either,  by 
which  the  average  person  seeing  the  ease  without 
deliberation  say  believe  tbs  ease  to  represent  the 
flag,  standards,  colors,  or  ensign  of  the  United  States 
of  Anerica. 

it  U.S.C.  i  700(b).  In  general  ter*s,  thia  definition  Includes 
any  Flag,  portion  of  a  Flag,  or  any  picture  or  representation  of 
a  Flag.  It  would  allow  the  legislaturas  to  protect  depictions  of 
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th«  Flag,  such  ••  povttrs,  aurals,  pieturts,  buttons«  and  any 
other  roprosontotlen  of  the  Flag.  This  doCinltlon  would  bo 
oonsiotont  with  the  Oovornaont'o  Intoroot  In  prooorving  the 
Flag's  ayabolle  value  bacauaa  it  racognisas  that  the  daaaeration 
of  raprasantationa  of  the  Flag  daaaga  that  intarast  aa  anioh  aa 
daaaeration  of  the  Flag  Itoalf.  Z  would  note  that  even  the  . 
lagislativa  propoaala  proffered  to  radraaa  the  Court's  daoiaion 
would  ratain  this  definition  of  Flag. 

Kagardlaas  of  how  'Flag*  is  defined,  however,  Congraaa  and 
the  State  lagialaturaa  would  have  to  define  the  tan  clearly  to 
avoid  suceasaful  ehallanga  on  the  ground  that  they  are 
unconstitutionally  vague.  Zn  fact,  it  is  worth  noting  that  aany 
Flag  daaaeration  statutaa  have  bean  invalidated  on  the  ground 
that  they  ware  unconstitutionally  vague.  SSft,  iuSUt  Salth  v. 
fiSgUSO,  419  O.S.  S6«  (1974). 

Na  believe  the  phrase  'physical  daaaeration,'  too,  would 
provide  SOBS  latitude  to  Congress  and  the  States,  although  the 
asandsant  would  significantly  channel  the  lagislativa  decision. 
Thera  are  two  discrete  aapaets  of  the  tan  'physical 
desecration,'  'physical'  and  'dasaeration.*  The  anandsant  would 
not  panit  Congress  or  the  States  to  punish  or  panel  iia  any  non¬ 
physical  dasaeration  of  the  Flag.  Sons  contact  with  the  Flag, 
SOM  physical  touching  of  the  Flag,  irtiathar  by  the  parson  hissalf 
or  caused  by  the  parson  would  be  essential.  The  lagialaturaa 
thus  could  not  punish  or  panalita  Mrs  words  or  gestures  directed 
at  the  Flag,  regardless  of  their  offansivanass. 
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Th«  AMndMnt  would  •iaply  iaport  tho  eoBaon-oono* 
undorotonding  of  tho  ton  'doooorotlon.*  Wobotor'o  Ninth  How 
collogioto  Dletlonory  doflnoo  'dooooroto*  oo  followot  *1.  to 
violoto  tho  oonetlty  oft  PHOrANI  3i  to  troot  Irrovorontly  or 
eontonptuouoly  ofton  in  o  woy  thot  provokoo  outrogo  on  tho  port 
of  othoro.*  Hloelc'a  Low  Olotionory  eontolno  o  olailor  dofinltion 
of  'doooeroto't  'To  violoto  oonotity  of,  to  profono,  or  to  put 
to  unworthy  uoo.'  Thooo  dofinitiono  eopturo  tho  oooonco  of  tho 
ton  00  uood  in  tho  OMndaont.  Xndood,  thooo  dofinitiono  aoko 
door  thot  0  bon  on  'doooorotion'  io  portieulorly  woll  ouitod  for 
prooorvlng  tho  oyabolio  voluo  of  tho  Flog. 

Thoro  oro  on  infinito  nuabor  of  fono  of  doooorotion.  X 
will  not  ottoapt  ovon  o  roprooontotivo  lioting  horo.  But 
obviouoly,  tho  logioloturoo  could  eloorly  prohibit  tho  burning, 
ohrodding  ond  oiallor  dofiloaont  of  tho  Flog. 

X  would  noto,  howovor,  thot  wo  do  not  undorotond  thot  tho 
logioloturoo  could  over  prohibit  tho  propor  dioploy  of  tho  Flog 
aoroly  bocouoo  thoy  boliovo  tho  portiewlor  ourroundingo  of  tho 
dioploy  oro  unfitting  for  tho  Flog.  Tho  propor  dioploy  of-tho 
Flog,  without  aoro,  could  novor  conotituto  on  oct  of  phyoicol 
dooocrotion.  Ho  oii^ly  do  not  boliovo  tho  Oovornaont  ohould  bo 
in  tho  pooition  of  aoking  voluo  judgaonto  obout  idiothor  tho 
propor  dioploy  of  tho  Flog  in  portioulor  oottingo  ond  by 
porticulor  l  oroono  io  nonotholooo  doaooning.  ho  long  oo  tho  Flog 
io  dioployod  in  o  cuotoaory  aonnor,  ond  not  phyoicolly 
aiotrootod,  tho  oaondaont  would  not  outhoriio  puniohaont  or 
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pftnftlty.  Of  eour»«,  th«  loolsltturM  eoul4  eoMtitutlonally 
prohibit  tho  display  of  tha  Flay  in  a  m^nnmr  that  thay  daaaad 
inappropriata  baeausa  sueb  prosoriptiona  would  not  raquira  valua 
judgaants  about  who  could  display  tha  Flag  or  idiara  it  could  ba 
diaplayad.  Thus,  thay  could  prohibit,  for  axa^pla,  tha  display 
of  tha  Flag  on  tha  floor  or  tha  upaidaodown  display  of  tha  Flag. 

bsyond  this,  X  would  siaply  urga  tha  Cubeonittaa  not  to 
loss  sight  of  tha  ultiaata  objaetiva  of  protecting  tha  Flag  by 
baooaing  airad  in  eountlaas  hypothaticals  that  can  ba  poaad  to 
taat  at  tha  aargina  ehoica  of  tha  tara  'daaaeration.*  Ona  can 
always  construct  hypothaticals  that  push  tha  Halts  of  any  word 
in  tha  languaga.  This  is  as  trua  of  statutory  language  as  it  is 
of  eonstitutional  languaga.  In  tha  and,  thosa  who  ara 
raaponaibla  for  tha  ultiaata  cholca  of  languaga,  aaat  siaply 
chooaa  taraa  that  aoat  claarly  roach  tha  conduct  thay  wish  to 
reach,  and  only  that  conduct.  At  tha  aargina,  ona  has  no  choice 
but  to  roly  tha  individual  lagislaturas  in  tha  first 
instanoa,  and  ultiaataly  on  tha  courts,  to  pravant  application  of 
tha  languaga  in  a  aannar  that  would  do  injuatica  to  tha  drafters' 
intent. 

Wa  baliava  that  tha  phrase  'physical  daaacration'  is 
sufficiently  flexible  to  parait  tha  Congress  and  tha  States  to 
reach  all  physical  acta  of  daaacration  with  tdiieh  tha  people  ara 
ooncamad,  yet  sufficiently  exacting  to  prohibit  than  fron 
reaching  activity  that  is  properly  protected. 
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Th«  third  atM  in  which  Congress  snd  ths  Scstss  will  hsvs  to 
draw  lines  rslstss  to  ths  actor's  stats  of  sind.  Ths  saandaent 
only  suthoritss  prohibition  of  voluntary  actions;  involuntary 
acts— such  as  accidsnta— could  not  bs  punishsd.  Ths  aors 
difficult  issus  is  whsthsr  ths  actor  aust  intend  to  bs 
contsaptuous  toward  ths  Flag.  Ha  bslisvs  Congress  and  ths  Statas 
are,  and  should  bs,  free  to  decide  whsthsr  to  rsguirs  intent.  Ha 
suspect  that  they  will  choose  to  require  that  ths  actor  Intend  to 
cast  conteapt.  Because  ths  overwhalaing  nuabar  of  physical  acts 
that  are  of  concern  to  us  are  intaitdsd  to  express  conteapt  for 
the  Flag,  we  would  not  be  especially  troubled  were  they  to  choose 
to  require  Intent.  Hevertheless,  there  nay  well  be  conduct  that 
the  legislatures  would  want  to  prohibit,  irrespective  of  the 
Intent  of  the  actor,  and  they  would  be  peraitted  to  do  so  under 
the  aaendaent.  The  legislatures  would  be  free  to  lapose  an 
intent  requirenant  or  not,  as  they  deeaed  appropriate. 

He  think  offering  legislatures  the  option  of  prohibiting 
only  intentionally  contsaptuous,  physical  desecration  represents 
a  significant  advantage  of  the  aaendaent  over  the  proposed 
statute.  Presuaably  to  convince  the  courts  that  its 
proscriptions  are  unrelated  to  expression,  the  proposed  statute 
would  reaulre  that  the  Govemaent  prohibit  acts  without  regard  to 
whether  they  east  conteapt.  Thus,  a  child  who  innocently  steps 
on  a  Flag,  a  person  who  cruables  a  Fourth  of  July  Flag-decorated 
paper  cup,  or  a  veteran  who  bums  an  old  Flag  out  of  reverence 
and  respect  would  all  presuaably  be  prosecutable  under  the 
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proposed  stAtut#.  Whil«  v#  do  not  boliovo  that  sost  poopio  want 
to  prohibit  actions,  such  ss  thoss  idsntifisd  sbovs,  vhsn  thsy 
srs  not  dons  to  cast  contsspt,  vs  bslisvs  that  Congrsss  and  ths 
Statss  should  bs  frss  to  saks  that  dstsrsination  as  thsy  sss  fit, 
to  crsats  ths  sxcsptions  that  logic  and  rsason  cospsl. 

By  way  of  susMry,  ths  Michsl-Kontgo»sry  assndssnt  confsrs 
substantial  discrstion  on  Congrsss  and  ths  Statss  to  dstsrsins 
prscissly  ths  dsgrading  acts  toward  our  Flag  that  ars  to  bs 
prohibitsd.  Ths  assndssnt  givss  thss  ths  latituds  to  draw 
rsasonabls  linss  that  will  rsflsct  ths  conscisncs  of  ths  psopls. 
Ths  Adsinistration  bslisvss  that  this  is  as  it  should  bs. 

Ths  propossd  statuts  not  only  prohibits  such  conduct  that  no  ons 
vishss  to  prohibit;  ultisatsly  it  would  not  constitutionally 
prohibit  ths  vary  acts  that  vs  wish  to  prohibit. 

COWCUJSIQW 

On  bshalf  of  'ths  Prssidsnt,  I  urgs  ths  prospt  approval  of 
ths  Michsl-Montgossry  Assndssnt  so  that  ths  ratification  procsss 
say  bsgin. 
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Mr.  Edwards.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Mr.  Barr,  was  the  migority  of  the  Supreme 
Court  wrong  in  the  Johnson  case? 

Mr.  Barr.  Well,  I  believe  it  was  wrong. 

Mr.  Kastenmeier.  You  believe  it  was  wrong. 

Mr.  Barr.  Yes. 

Mr.  Edwards.  We  have  a  vote  in  the  Chamber  of  the  House. 
We’ll  recess  for  6  or  7  minutes.  We’ll  come  back  and,  under  the  5- 
minute  rule,  have  some  questions,  Mr.  Barr. 

niecess.] 

Mr.  Edwards.  The  subcommittee  will  come  to  order. 

Mr.  Kastenmeier. 

Mr.  Kastenmeier.  We  determined  that  the  majority  of  the  Court 
was  wrong  in  the  Johnson  case.  Now,  normally,  responding  to  a  Su¬ 
preme  Court  case,  it  would  be  the  conservative  approach,  the  tradi¬ 
tional  approach,  to  try  a  statutory  approach  rather  than  amend  the 
Constitution,  in  normal  circumstances.  Would  you  not  agree? 

Mr.  Barr.  Not  necessarily. 

I  think  conservatives  would  generally  say  that  we  can  trust  the 
people  and  we  can  trust  the  people's  representatives.  We  can  trust 
the  State  le^latures  to  consider  this,  and  if  it’s  appropriate,  ratify 
it,  and  if  it  is  ratified,  we  can  trust  the  Congress  and  we  can  trust 
the  State  legislatures  to  adopt  appropriate  laws. 

We  currently  have  48  State  laws  in  effect.  We  have  a  congre^ 
sional  statute  in  effect.  The  constitutionality  of  all  those  laws  is 
now  destroyed  by  the  Johnson  case.  The  constitutional  amendment 
will  not  legitimate  all  those  statutes. 

Mr.  Ka£^nmeier.  When  you  talk  about  the  States,  and  you  obvi¬ 
ously  would  write  a  constitutional  amendment  with  the  term 
“States”  in  it,  you  are  referring  to  the  50  States  and  all  govern¬ 
ment  subdivisions  thereof. 

Mr.  Barr.  That  is  a  decision  that  this  body  is  going  to  have  to 
make.  In  submitting  a  constitutional  amendment  to  the  States  for 
ratification,  I  think  that  Congress  is  going  to  have  to  determine 
whether  it  wants  this  decision  vested  solely  in  the  State  legisla¬ 
tures  or  whether  it  also  wants  to  open  up  these  decisions  to  subdi¬ 
visions  of  State  government. 

My  recommendation  would  be  that  if  you  want  to  limit  it  to 
State  legislatures,  the  word  “legislature”  should  be  inserted  in  the 
amendment. 

Mr.  Kastenmeier.  But  you  support  this  amendment,  which  does 
not  do  that. 

Mr.  Barr.  1  support  this  amendment,  which  does  not  do  that,  but 
I  believe  that  Congress  should  make  that  call. 

Mr.  Kastenmeier.  We  also  have  no  idea  what  these  50  States 
and  several  thousand  other  entities  may  write  as  statutes  or  ordi¬ 
nances  or  what  penalties  they  might  impose,  given  the  freedom 
this  constitutional  amendment  grants.  IsnT  that  correct?  You,  per¬ 
sonally,  have  no  idea  what  these  governmental  entities  may  write 
in  terms  of  law  or  ordinances. 

Mr.  Barr.  No,  that  is  not  correct. 

The  first  process  is  the  language — is  adoption  of  the  amendment 
itself,  and  the  amendment  has  language  in  it  that  sets  a  general 
framework  and  picks  certain  points  of  reference,  and  within  that 
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framework,  it  leaves  it  to  Congress  and  the  States  to  fill  in  the  de¬ 
tails,  but  still,  there  are  points  of  reference  which  no  l^dslature 
could  go  bevond.  So,  we  do  know  what  the  general  parameters  are. 

Second,  the  statute  that  is  being  proposed,  that  would  disregard 
intent,  ^oes  to  the  extreme  of  any  statute  that  I  think  would  be 
permissmle  under  this  constitutional  amendment.  That  is  a  second 
point. 

The  third  mint  is  that  we  have  a  pretty  good  idea  what  the  legis¬ 
latures  will  do.  Congress  has  done  it.  Congress  has  passed  a  statute. 
That  statute  does  not  disrward  intent.  It  is  aimed  at  contemptuous 
conduct  toward  the  flitf .  same  with  most  of  the  48  States.  Let's 
face  it.  If  Congress  had  the  option,  it  would  not  ad<mt  this  broad 
statute.  It  would  adopt  the  statute  it  has  adopted,  which  is  much 
more  narrow.  I  am  willing  to  leave  that  decision  in  the  hands  of 
the  pecmle’s  representatives. 

iCkSTiNMEiKE.  But  no  ons  really  knows  what  laws — granted, 
the  omstitutioiial  amendment  is  a  very  simple  cme  and  has  several 
words  defining  the  scope,  but  within  that  8C<^,  it  has  extraordi¬ 
nary  latitude  m  terms  of  what  otherwise  can  be  done  in  the  field, 
and  there  would  be  no  uniformity,  (d  course. 

Mr.  Babb.  Can  I  respond  to  that? 

Yes,  there  is  latitude,  but  as  I  say,  the  statute  that  is  being  pro¬ 
posed  goes  about  as  far  as  you  could  possibly  go.  The  statutory  al¬ 
ternative  makes  all  the  iudgment  calls  out  at  tne  extreme  point.  In 
other  words,  there  is  a  basic  decision  that  has  to  be  made  by  any 
State  l^islature  as  to  state  of  mind.  Are  we  going  to  prohibit 
merely  conduct,  r^ardless  of  intent,  r^ardless  of  state  of  mind,  or 
are  we  going  to  punish  people  who  are  really  acting  contemptuous¬ 
ly  towara  the  flag,  who  really  want  to  harm  the  flag  and  harm  the 
symbol?  That  is  a  basic  judgment  call. 

As  I  sav.  Congress  has  made  that  judp^ent  call.  The  48  States 
have  made  that  judgment  call,  and  it  is  clear  that  what  people 
want  to  do  is  they  want  to  focus  in  on  the  contemptuous  conduct. 
Now,  the  statute  goes  to  the  extreme.  It  punishes  every  form  of 
conduct,  r^ardless  of  intent,  and  why  does  it  do  it?  To  get  to  the 
people  they  really  care  about,  and  that  is  intellectually  dishonest. 

Mr.  Kastenmeieb.  As  you  know,  we  do  have  constitutional 
amendments  proposed  before  us  which  have  the  Congress  alone 
empowered  to  act  and  not  the  States. 

If  this  committee  or  if  the  Congress  chose  to  go  the  statutory 
route — i^rhaps  the  conservative  approach,  I  would  still  say — would 
you  advise  the  Solicitor  General  to  oppose  it  if  it  were  challenged 
in  the  courts? 

Mr.  Barr.  I  really  cannot  predict  that.  Congressman.  I  would 
have  to  see  the  statute. 

Mr.  Kastenmeieb.  Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  Thank  you,  Mr.  Chairman. 

First  of  all,  Mr.  Barr,  let  me  commend  you  for  a  very  clear  and 
succinct  statement  on  the  legal  issues  posed  in  the  debate  over 
whether  we  ought  to  pass  a  statute  or  whether  a  constitutional 
amendment  is  necessaiw.  It  was  much  more  clear  than  what  we 
heard  yesterday,  and  I  think  after  you  are  done  serving  here, 
maybe  you  ought  to  go  teach  at  the  Harvard  Law  School,  because 
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they  could  use  someone  who  is  as  clear  and  as  straightforward  as 
you. 

Mr.  Barb.  Please  save  me  from  that. 

Mr.  Sensenbrennkr.  I  have  a  couple  of  questions. 

First,  is  it  your  opinion  that  there  is  no  way  that  a  statute  can 
be  drafted  that  would  fall  into  the  test  of  the  0*Brien  case? 

Mr.  Barr.  Yes.  No  statute  can  be  drafted  that  will  fall  into 
O'Brien. 

Mr.  Sensenbrenner.  So,  if  O’Brien  is  unavailable  to  sustain  the 
constitutionality  of  the  statute,  then  the  far  more  strict  standard  of 
the  Spence  case  would  appljr  and  a  statute  would  fall,  because  the 
statute  does  relate  to  curtailing  free  expression. 

Mr.  Barr.  Absolutely. 

Mr.  Sensenbrenner.  OK.  I  agree  with  you. 

Now,  s^nd,  we  have  heard,  relative  to  this  whole  issue,  that  an 
analogy  is  being  drawn  between  the  Historic  Buildings  Preserva¬ 
tion  Act,  the  law  that  protects  the  American  eagles  and  feathers 
thereof,  and  the  like,  and  could  you  tell  me  how  this  propo^  is 
different  than  the  other  laws  that  are  already  on  the  books? 

Mr.  Barr.  Yes.  Those  analogies  are  false  ancdogies  and  they  in¬ 
volve  a  sleight  of  hand. 

Now,  remember,  the  key  question  in  determining  whether  you 
are  subject  to  strict  scrutiny  or  lenient  scrutiny  is  what  the  Gov¬ 
ernment’s  reason  for  the  rule  is.  If  it  is  related  to  expression,  there 
is  strict  scrutiny  and  you  are  dead  on  arrival,  the  Government  is.  If 
it  is  lenient  scrutiny,  you  have  a  chance. 

Now,  the  Government  can  sometimes  raise  reasons  that  are  un¬ 
related  to  expression  but  are  based  on  administrative  necessity — 
for  example,  the  draft  card.  Ck>ngress  has  a  constitutional  power  to 
raise  an  army.  You  have  to  have  a  draft  card.  We  do  not  care 
about  expression.  Administrative  necessity. 

Mailboxes  are  another  example  of  this.  You  cannot  destroy  a 
mailbox  if  it  is  being  used  for  the  receipt  of  Federal  mail.  Congress 
has  a  specific  power  to  deliver  the  mail,  to  provide  for  a  mail 
system.  In  order  to  carry  out  that  obligation,  the  mail  system  nee^ 
someplace  to  deliver  the  mail.  You  have  to  have  a  safe  repositoiy. 
So,  there  is  administrative  necessity  in  having  a  mailbox.  We  are 
not  protecting  mailboxes  for  their  symbolic  value.  As  long  as  I  have 
a  mailbox  receiving  the  mail,  I  can  go  out  and  buy  a  mailbox,  sepa¬ 
rate  and  apart,  and  pound  it  into  sheet  metal  in  front  of  a  crowd  to 
protest  the  post  office  and  I  am  not  violating  any  Federal  law. 

Money  is  the  same  thing.  Congress  has  the  power  to  make  money 
and  to  control  how  much  money  is  in  circulation,  and  so,  it  is  ad¬ 
ministrative  necessity.  We  cannot  have  people  out  there  destroying 
and  defacing  the  currency. 

There  is  another  interest  that  can  be  interposed  by  the  Govern¬ 
ment  to  sustain  a  rule,  which  again  is  unrelated  to  expression,  and 
that  is  the  conservation  interest.  That  means  that  when  there  is 
something  that  is  historically  unique  or  very  rare,  its  value  lies  in 
the  fact  that  it  is  one  of  a  kind  or  it  is  only  one  of  few.  It  has  inher¬ 
ent  value  as  a  discrete  object,  like  a  rare  animal,  like  a  historic 
flag — the  flag  that  flew  over  Fort  McHenry — or  like  a  government 
monument. 
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Now,  sometimes  these  things  do  not  have  any  s}rmbolic  value 
themselves,  like  a  forest.  We  want  to  save  rain  forests  because  they 
are  rare,  not  because  they  are  symbolic,  but  sometimes  the  conser¬ 
vation  interest  of  the  Government  and  the  symbolic  interest  can  co¬ 
exist  in  one  object,  like  a  monument.  It  does  stand  for  something, 
the  Statue  of  Liberty,  but  the  reason  we  protect  it — our  conserva¬ 
tion  interest  is  that  it  is  unique.  It  is  one  of  a  kind.  Now,  I  can  go 
out  and  build  an  exact  replica  of  the  Statue  of  Liberty  in  mv  front 
yard  and  I  can  blow  it  up  and  I  have  not  violated  a  Federal  inter¬ 
est. 

It  is  dishonest  to  suggest  that  the  reason  we  want  to  protect  the 
flag  is  that  each  and  every  fl^  that  is  manufactured  and  is  inher¬ 
ently  a  reproducible  object  is  a  historic  artifact  or  a  very  rare 
object  in  itself.  We  are  protectin|;  the  symbolic  value  of  the  flag.  I 
think  that  is  where  the  analogies  to  rare  historical  artifacts  or 
unique  objects  that  the  Government  has  a  conservation  interest  in 
and  also  certain  devices  that  the  Government  has  an  administra¬ 
tive  interest  in  does  not  eouate  to  protectii^  the  flag. 

Mr.  Sensenbrenner.  My  time  has  expired,  but  I  would  like  to 
observe  that,  from  what  you  have  said,  it  is  legal  for  Congress  to 
pass  a  law  prohibiting  the  burning  of  garbage  but  it  is  not  legal  for 
Congress  to  pass  a  law  prohibiting  the  burning  of  the  flag. 

Thank  you. 

Mr.  Barr.  Well,  that  is  what  the  Supreme  Court  says. 

Mr.  Edwards.  Th^entlewoman  from  Colorado. 

Mii.  ScHROEDER.  Thank  you,  Mr.  Chairman.  I  do  not  have  any 
questions  at  this  time. 

Mr.  Edwards.  We  welcome  the  gentleman  from  Michigan.  Do 
you  have  any  questions? 

Mr.  Crockett.  Thank  you,  Mr.  Chairman. 

I  apologize,  Mr.  Barr,  for  my  inability  to  be  here  to  hear  your 
presentation  in  chief. 

I  happen  to  be  one  of  the  few  who  voted  against  the  resolution  in 
the  House  that,  in  my  jud^ent,  attempted  to  express  disapproval 
with  the  Supreme  Court’s  decision  in  the  flag  case,  and  I  am  still  of 
that  view.  I  notice,  however,  in  glancing  through  your  statement, 
you  describe  the  problem  as  one  of  prot^ting  the  flag.  I  confess,  I 
am  not  so  much  concerned  about  protecting  the  flag  as  I  am  con¬ 
cerned  about  protecting  the  rights  and  privileges  and  obligations 
that  the  flag  is  supposed  to  symbolize,  and  unless  and  until  conduct 
is  addressed  to  that,  I  see  no  necessity  for  amending  the  Constitu¬ 
tion. 

Again,  we  spe^  of  amending  the  Constitution,  when  actually 
what  you  are  doing  is  amending  the  first  amendment.  I  am  more 
interested  in  proterting  the  present  breadth  of  the  first  amendment 
than  I  am  in  curtailing  it. 

Let  me  mve  you  another  example:  How  far  do  we  go  with  this 
trend  of  thinking?  Ever3r  time  a  Supreme  Court  decision  comes 
down  and  an  adr^istration  disagrees  with  it,  are  we  going  to  run 
over  to  Confess  and  say  let’s  initiate  the  amendatory  process? 

Let  me  give  you  an  example  in  chief:  I  and,  I  am  sure,  a  lot  of 
other  minorities  in  this  countiy  have  felt,  on  occasion,  with  respert 
to  both  Supreme  Court  decisions  and  legislation  enacted  by  this 
Congress,  that  we  would  like  nothing  better  than  to  take  the  U.S. 
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Constitution  and  tear  it  into  shreds,  because  it  simply  had  no 
meaning  in  that  particular  instance.  That  would  be  our  feeling  at 
that  particular  time. 

Suppose  that  I,  as  a  black  congressman,  felt  that  way  about 
recent  Supreme  (^urt  decisions  in  affirmative  action  cases,  and  I 
decided  to  stand  on  the  Capitol  steps  and  tear  up  the  Constitution 
of  the  United  States.  I  take  it,  under  the  recent  Supreme  Court  de¬ 
cision,  that  would  not  be  a  criminal  offense.  I  could  not  be  pros¬ 
ecuted  for  that.  Would  the  administration  feel  that  it  was  neces¬ 
sary  to  again  amend  the  Constitution  to  "protect  the  Constitution 
of  the  United  States?” 

Mr.  Barr.  Congressman,  the  Constitution  of  the  United  States  is 
protected.  It  is  in  the  Archives.  It  is  in  heavily  vaulted  area.  A  lot 
of  money  has  been  spent  on  protecting  the  actual  Constitution  of 
the  United  States,  and  if  that  was  the  Cor<i^itution  you  were  tear¬ 
ing  ui^  yes,  I  think  you  would  be  prosecuted,  because  that  is  the 
unique  and  rare  article. 

Now,  the  Constitution  is  reproducible,  and  there  are  a  lot  of 
pocket  versions  of  it.  There  are  probably  millions  of  copies  of  the 
Constitution  floating  around,  ana  no,  we  would  not  stmport  a  con¬ 
stitutional  amendment  to  protect  every  copy  of  the  Constitution, 
because  the  Constitution  is  valuable  not  like  the  flag  is.  It  is  not  a 
symbol  of  the  Nation.  The  Constitution  is  not  a  symbol.  The  Consti¬ 
tution  is  a  document.  It  speaks  for  itself. 

Mr.  Crockett.  Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you.  Judge. 

Mr.  Barr,  we  expected  the  Attorney  General  to  testify.  He  has 
been  on  television  a  number  of  times  in  support  of  the  constitution¬ 
al  amendment.  He  is  the  lawyer  for  the  Pmident,  for  the  United 
States,  the  chief  law  enforcement  officer  of  the  country.  Can  you 
tell  us  why  he  did  not  come? 

Mr.  Barr.  Yes,  Mr.  Chairman. 

He  would  have  liked  to  come  and  testify  on  behalf  of  the  amend¬ 
ment.  He  feels  strongly  that  there  should  be  an  amendment  and 
we  should  move  quicldy  toward  one. 

Unfortunately,  he  is  on  business.  He  is  on  a  business  trip  that 
has  been  planned  for  a  long  time,  and  in  honoring  that - 

Mr.  Edwards.  How  long  will  the  business  trip  take? 

Mr.  Barr.  Weil,  he  is  there  now. 

Mr.  Edwards.  Yes.  I  mean  can  we  reschedule  him?  He  did  not 
offer  to  reschedule.  We  always  can  reschedule  for  the  Attorney 
General. 

Mr.  Barr.  Well,  I  am  not  the  Attorney  General’s  scheduler,  and  I 
cannot  commit  to  his  time,  but  he  is  not  in  Washin^n  today.  He 
is  on  a  business  txip,  and  so,  he  asked  the  Office  of  L^al  Counsel, 
and  I  am  the  head  of  that  office,  to  testify.  Because  so  many  of  the 
issues  here  relate  to  the  everyday  work  of  OLG,  the  Office  of  Legal 
Counsel,  he  felt  I  could  be  useful  to  the  committee  if  I  came  and 
present^  our  views. 

Mr.  Edwards.  I  am  sure  you  understand  my  point,  that  the  Con¬ 
stitution  has  only  been  amended  16  times  after  the  original  Bill  of 
Rights  200  years  ago,  and  not  to  have  the  chief  law  enforcement 
officer,  the  distinguished  Attorney  General,  testify  indicates  to  us 
that  he  is  not  that  interested.  I  would  think  that  he  would  have 
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been  able  to  cancel  some  kind  of  a  business  trip  to — we  are  going  to 
write  the  statute.  We  are  going  to  write  the  constitutional  amend* 
ment,  if  there  is  one. 

Mr.  Barr.  Well,  as  I  say,  the  Attorney  General  feels  strongly 
about  a  constitutional  amendment.  He  has  spoken  out  about  it,  and 
hopefully,  he  will  have  an  opportunity  to  present  his  views  before 
this  process  is  over,  but  it  has  historically  been  the  role  of  the 
Office  of  L^al  Counsel  to  provide  testimony  on  constitutional 
amendments.  So,  this  is  not  uncommon  at  all. 

Mr.  Edwards.  I  have  been  here  a  long  time,  more  than  a  quar¬ 
ter-century,  and  this  is  the  first  time  an  Attorney  General  has  not 
testified  on  such  an  important  matter,  a  constitutional  amendment, 
for  goodness  sakes. 

You  made  it  very  clear  that  the  Dep^ment  of  Justice  and  the 
President  feel  that  you  need  a  constitutional  amendment— a  weak¬ 
ening  of  the  Bill  of  Rights'  free  speech  provision  for  the  first  time 
in  200  years.  That’s  correct?  You  certainly  are  in  favor  of  that  kind 
of  a  constitutional  amendment? 

Mr.  Barr.  Well,  I  would  only  consider  it  a  weakening  of  the  Bill 
of  Rights  if  you  believe  the  Bill  of  Rights  should  give  someone  li¬ 
cense  to  bum  the  flag  contemptuously.  If  you  believe  the  Bill  of 
Rights  extends  to  that  conduct,  yes.  We  would  like  to  remove  that 
conduct. 

Mr.  Edwards.  But,  however,  instead  of  passing  the  law  ourselves, 
the  laws  that  you  are  authorizing  to  be  exceptions  to  the  free 
speech  provision  of  the  Bill  of  Rights,  you’re  assigning  that  to  50 
State  legislatures,  13,000  cities  and  3,000  counties. 

Mr.  Barr.  No,  that’s  not  accurate,  Mr.  Chairman.  First,  the 
States,  for  the  past  100  years,  have  passed  statutes  on  r^^lating 
the  use  of  the  flag.  So  this  is  nothing  new. 

As  I  said,  I  believe  it’s  the  judgment  that  should  be  made  by  this 
body  whether  or  not  it  wants  a  national  standard  and  therefore 
only  wants  the  Congress  to  address  the  issue,  or  whether  it  will 
continue  historic  practice  and  give  the  States  latitude. 

Now,  there  are  arguments  on  both  sides,  and  this  was  the  Ques¬ 
tion  that  I  believe  Congressman  Kastenmeier  raised.  1  think  there 
are  arguments  on  both  sides.  I  think  there  is  an  argument  for  one 
national  standard.  On  the  other  hand,  there  is  also  an  argument 
that  decisions  should  be  made  by  the  representatives  who  are 
closer  to  the  people  and  can  take  into  account  local  conditions. 

That’s  a  judgment  call  1  think  Congress  should  make.  Historical¬ 
ly,  it’s  been  left  to  the  States,  as  well  as  Congress.  If  you  want  to 
cheunge  that,  I  think  there  would  be  legitimate,  good  arguments  for 
doing  so. 

Mr.  Edwards.  Well,  don’t  you  think  that  when  we’re  providing 
an  exemption  from  the  Bill  of  Rights,  and  it  being  a  national  prol^ 
lem,  and  a  national  symbol,  that  Congress  should  take  that  respon¬ 
sibility?  ^ 

Mr.  Barr.  Not  necessarily.  There  are  many  national  problems 
that  Congress  not  only  takes  a  lead  role  in,  but  also  give  States 
latitude  to  handle.  You  know,  I  think  it’s  a  question  of  how  you 
want  to  proceed  on  this. 

Excuse  me.  I’m  not — when  these  lights  go  on  and  off  during  my 
questions  and  answers,  is  that - 
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Mr.  Edwards.  No,  that's  telling  me  I  have  to  quit. 

Mr.  Barr.  Oh. 

Mr.  Edwards.  Thank  you. 

Does  the  gentleman  from  New  Hampshire  have  questions? 

Mr.  Douglas.  Yes,  sir.  Thank  you,  Mr.  Chairman,  again  for  al¬ 
lowing  me  to  sit  in  from  the  full  committee  on  this,  i  had  some 
technical  questions  relating  to  the  Biden  statute,  and  as  vou  know, 
it  says  whoever  knowingly  defaces,  burns,  et  cetera,  shall  be  fined 
or  imprisoned.  It’s  a  strict  liability  statute  that  doesn’t  seem  to 
have  anything  to  do  with  one’s  intent. 

Would  we  not  have  to  repeal  U.S.  Code,  title  36,  section  176,  that 
says  no  disrespect  should  be  shown  to  the  flag  of  the  United  States 
of  America?  Wouldn’t  we  have  to  get  rid  of  that  because  that 
would  be  inconsistent  with  his  solution  to  this  problem? 

Mr.  Barr.  Under  the  reasoning — it  appears  to  me  that  under  the 
reasoning  of  the  Supreme  CoUrt^  decision,  that  statute  would  also 
be  unconstitutional. 

Mr.  Douglas.  And  the  other  problem  in  36  U.S.  Code  is  in  sec¬ 
tion  J  that  says  the  flag  represents  a  living  country.  That’s  an  act 
of  Congress  already  on  the  books  as  we  spe^  today.  If  the  flag  rep¬ 
resents  a  living  country  and  therefore  is  a  symbol,  do  we  have  to 
repeal  that  if  we  pass  the  Biden  statute,  or  are  the  two  able  to 
exist  side  by  side? 

Mr.  Barr.  I’m  not  sure  you  would  have  to  repeal  that.  I  don’t 
have  the  statute  in  front  of  me,  but  if  that’s  all  it  says,  you  know, 
it  seems  to  me  that  that  can  coexist.  It  merely  stat^  a  fact,  that 
the  flag  is  a  symbol. 

Mr.  Douglas.  All  right. 

And  what  about  section  K:  The  flag,  when  it  is  in  such  a  condi¬ 
tion  as  it  no  longer  is  fit  for  display  should  be  destroyed  in  a  digni¬ 
fied  way — preferably,  by  burning. 

I  don’t  see  how  we  can  have  the  Biden  statute  and  that  section 
on  the  books  at  the  same  time. 


Mr.  Barr.  Neither  do  I,  Congressman.  I  think  that  one  of  the 
fundamental  flaws  of  Senator  Biden’s  proposal  is  that — well,  there 
are  a  number  of  flaws  with  it.  One,  as  I  said,  it  says,  well  the  trou¬ 
ble  with  the  statute  in  Johnson  was  that  it  wasn’t  viewpoint  neu¬ 
tral;  it  was  only  proflag.  So,  let’s  have  a  viewpoint  neutral  statute 
that  prohibits  conduct  whether  or  not  it’s  intended  to  harm  the 


flag. 

As  I  explained,  the  content  of  the  statute  is  really  irrelevant.  It’s 
what  the  reason  for  the  statute  is.  But  let’s  go  beyond  that  point. 

Once  you  purport  to  have  a  neutral  statute,  then  you  can’t  afford 
to  have  any  exceptions.  Once  you  make  an  exception  for  the  digni¬ 
fied  or  respectful  destruction  of  the  flag,  you  no  longer  have  this 
purported  neutrality.  I  don’t  see  a  way  of  destroying  flags  under 
^nator  Biden’s  proposal. 

Now,  I  heard  him  say  in  testimony  here  that  when  it  no  longer 
becomes  a  symbol,  then  you  can  destroy  it.  Well,  who  makes  the 
determination  as  to  when  it’s  no  longer  a  symbol? 

Mr.  Douglas.  So  that  his  biU,  even  if  we  were  to  try  a  statutory 
alternative,  would  have  to  have  some  repealer  clauses  with  it.  It, 


otherwise,  facially  is  inconsistent  with  some  of  these  other  statutes 
we’ve  talked  about  under  36  U.S.  Code? 
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Mr.  Barr.  I  think,  for  tidiness  it  would,  but  it  wouldn’t  be — you 
know,  there  are  laws  passed  that  sometimes  contradict  other  laws. 

Mr.  Douglas.  But  knowing  that  this  would  be  tested  constitu¬ 
tionally,  we’d  have  to  be  sure  that  if  we’re  doing  a  statutory  alter¬ 
native,  which  is  what  some  propoM,  that  they  go  through  and 
repeal  those  statutes  that  would  be  inconsistent  with  their  solution 
to  this  problem? 

Mr.  Barr.  I  think  that  would  be  part  of  the  stratagem.  To  make 
the  stratagem  look  realistic,  I  think  you  would  have  to  try  to  go 
throi^h  and  do  that.  But  the  Cburt  is  not  goi^  to  be  fooled  by  any 
of  this.  It  knows  what  the  reason  for  the  nde  is. 

Mr.  Douglas.  And  finally,  one  last  question,  Mr.  Chairman.  Are 
you  aware  of  any  cases  that  say  that  when  the  Constitution  uses 
the  word  "States,”  it  doesn’t  really  mean  States,  it  also  means 
towns,  cities,  counties,  school  districts,  village  districts? 

I  know  “persons”  in  the  14th  amendment  has  a  fairly  broad 
sweep  to  pick  up  corporations  and  so  forth,  but  otherwise,  as 
“States,”  is  used,  if  you  could  give  us  some  research  on  that,  I 
think  that  would  be  helpful  because  we  either  have  to  add  l^^la- 
tures  to  the  amendment,  or  otherwise,  get  some  clarity  as  to 
whether  we  mean  “States”  or  just  “Government”  generically. 

Thank  you. 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Barr.  We  appreciate 
your  testimony. 

Our  next  witness  is  Judge  Robert  Bork.  Ju^e  Bork  is  the  John 
M.  Olin  scholar  in  legal  studies  at  the  American  Enterprise  Insti¬ 
tute  for  Public  Policy  Research. 

FVom  1982  to  19to,  he  served  on  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  He  was  U.S.  Solicitor  General 
from  1973  to  1977,  and  Acting  Attorn^  General  from  1973  to  1974. 
Judge  Bork  has  taught  at  Y^e  Law  &hool,  and  was  a  partner  in 
the  law  firm  of  Kirluand  &  Ellis. 

Judge  Bork,  we  welcome  you.  Without  objection,  your  full  state¬ 
ment  will  be  made  part  of  the  record  and  you  may  proceed. 

STATEMENT  OF  ROBERT  M.  BORK,  AMERICAN  ENTERPRISE 

INSTITUTE 

Mr.  Bork.  Thank  you,  Mr.  Chairman,  members  of  the  committee. 

I’m  veiy  pleased  to  t^ify  at  the  invitation  of  the  committee  con¬ 
cerning  the  proposed  amendment  to  the  Constituticm  of  the  United 
States  that  would  restore  to  Congress  and  the  States  power  to  pre¬ 
vent  the  physical  desecration  of  the  American  flag. 

By  the  way,  I  should  say  that  this  is  not  the  first  time  an  amend¬ 
ment  would  have  been  cdopted  reversing  a  Supreme  Court  inter¬ 
pretation  of  the  BiU  of  Rights. 

There  is  no  need  to  be^  my  testimony  with  a  tribute  to  the  flag 
as  a  symbol  of  the  Republic  and  the  fro^ms  for  which  it  stands. 
Reverence  for  that  is  why  we’re  all  here.  But  it’s  not  just  rever¬ 
ence.  If  a  multitude  of  inmviduals  are  also  to  be  a  community,  thipr 
must  have  symbols  by  which  they  live.  Symbols  that  express  their 
identity  as  a  community. 

’The  United  States  is  a  very  large  and  increasingly  pluralistic 
and  diverse  society,  and  the  one  symbol  that  expresses  our  exists 
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Mr.  Chairman.  Last  but  not  least  is  Mr,  Barr,  Mr,  Barr,  would 
you  please  come  forward? 

Senator  Thurmond.  Mr,  Barr,  I  have  another  appointment.  I 
have  to  go  to  the  White  House  in  just  a  little  bit.  I  have  studied 
your  record.  You  seem  to  be  well  prepared  to  fill  this  position.  It  is 
a  very  important  position.  You  are  practically  adviser  to  the  Presi¬ 
dent  and  his  lawyer,  as  well  as  the  Attorney  General.  You  have  a 
big  responsibility  and  I  wish  you  welt.  I  will  be  glad  to  support 
your  nomination. 

TESTIMONY  OF  WILLIAM  P.  BARR,  FALLS  t  ill  H(TL  VA,  TO  BE  AS¬ 
SISTANT  ATTORNEY  GENERAi.,  OFFICE  OF  LEGAL  COINSEI., 

U,S.  DEPARTMENT  OF  JUSTICE 

Mr.  Barr.  Thank  you,  Senator. 

Senator  Thurmond.  Thank  you,  Mr,  Chairman. 

The  Chairman.  There  was  one  reference,  Mr.  Barr,  to  Alice  in 
Wonderland  earlier  by  a  prosecutor,  and  every  time  I  hear  it  I 
think  of  my  chairinan,  who  is  always  my  chairman—he  is  no 
longer  chairman,  but  he  still  runs  things— Senator  Thurmond. 

I  think  in  "Alice  in  Wonderland/'  wasn^t  there  a  line  saying 
"hang  first  and  trial  later/'  or  whatever?  Well,  if  you  notice,  there 
is  some,  paraphrasing — I  am  very  careful  about  quoting  these 
days — our  former  chairman,  if  you  notice,  announces  his  verdict 
before  the  hearing  begins.  And  you  should  be  v^ry  pleased  to  know, 
all  of  you,  that  before  the  bearing  %vas  held  he  wa:^  going  to  support 
you  all. 

But,  Mr.  Barr,  we  are  going  to  proceed  to  your  nomination  now. 
You  are  going  to  be  the  Assistant  Attorney  General,  if  confirmed, 
in  charge  of  the  Department's  Office  of  legal  Counsel. 

Mr.  Barr,  you  are  the  first  Justice  Department  nominee  to 
appear  before  the  committee  in  the  One  Hundred  First  Congress, 
and  on  behalf  of  the  committee  I  want  to  w'elcoine  you.  Mr.  Barr, 
the  position  for  which  you  have  been  nominated  is,  in  my  view,  an 
extremely  important  one.  Indeed,  it  is  among  the  most  important 
positions  in  the  Department  of  Justice. 

As  described  in  a  article  in  the  New  York  Times,  the  Office 
of  Legal  Counsel,  quote,  ‘  serves  as  the  execnlive  branch^s  brain 
trust  on  the  most  fundamental  issues  of  Presidential  power/*  end 
of  quote. 

One  need  only  look  at  the  published  opinions  of  the  Office  of 
Legal  Counsel  to  ap[)reciate  the  breadth  and  complexity  of  the 
issues  the  office  addresses.  In  turning  the  pages  of  some  of  these 
recent  volumes,  one  conies  across  such  issues  as  the  constitutional¬ 
ity  of  recess  appointments,  the  use  of  po I y gr a f)h  examinations,  the 
President's  authority  to  control  the  export  of  ha/ardous  materials, 
and  the  constitutionalitj'  of  the  legislative  veto. 

There  is  no  doubt  that  tlie  person  who  heads  the  Office  of  Legal 
Counsel  must  deeply  appreciate  the  importance  of  ,scholarshi|)  and 
must  have  a  healthy  enthusiasm  and  admiration  for  the  Constitu¬ 
tion. 

Beyond  those  attributes,  perhaps  the  most  important  responsibil¬ 
ity  of  the  Office  of  Legal  Counsel  is  to  provide  legal  advice  to  the 
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Attorney  General,  The  person  who  heads  the  office,  in  effect,  be¬ 
comes  the  Attorney  Generals  lawyer. 

But  like  every  public  official,  the  person  in  charge  of  the  Office 
of  Legal  Counsel  also  owes  allegiance  to  the  constitutional  law  of 
the  land.  In  that  regard,  one  of  the  issues  that  I  intend  to  discuss 
with  you  today  is  your  independence,  how  independent  you  will  be. 

More  specifically,  I  would  like  to  determine  the  action  you 
should  take  should  that  inevitable  situation  arise  where  your  legal 
advice  is  directly  at  odds  with  the  policy  that  the  Attorney  General 
and  the  President  would  like  to  pursue. 

I  also  want  to  discuss  your  views  on  the  doctrine  of  separation  of 
powers.  The  head  of  the  Office  of  Legal  Counsel  is  responsible  for 
making  recommendations  to  the  President  and  the  Attorney  Gen¬ 
eral  about  the  resolution  of  legal  and  constitutional  issues  concern¬ 
ing  the  executive  branch.  He  must  be  sensitive  to  the  legitimate 
role  of  Congress  and  the  judiciary  as  coequal  branches  of  Govern¬ 
ment. 

There  are  a  number  of  other  matters  I  intend  to  pursue  with  you 
as  well.  If  I  am  unable  to  reach  those  matters  today,  1  will  submit 
them  in  writing  to  you,  as  I  will  to  some  of  the  judicial  nominees. 

Mr.  Barr,  your  predecessors,  former  Judge  Malcolm  Wilkey,  for 
whom  you  clerked,  to  Nicholas  Katzenbach,  to  Antonin  Scalia,  to 
name  just  a  few,  faithfully  interpreted  the  statutes  and  their  legis¬ 
lative  history,  and  carefully  considered  constitutional  history  and 
doctrine  in  fulfilling  their  responsibility  as  counsel  to  the  Attorney 
General  and  ultimately  to  the  President  of  the  United  States. 
Should  you  be  approved  by  this  committee  and  confirmed  by  the 
Senate,  it  will  be  my  hope  and  expectation  that  you  will  do  the 
same, 

Now',  Mr.  Barr,  one  of  the  most  important  responsibilities  is  to 
tell  high-ranking  administration  officials  that  there  is  no  legal 
basis  for  a  course  of  action  that  they  may  have  proposed.  That  can 
be  a  lonesome  and  often  difficult  task,  especially  for  a  young  man, 
and  I  mean  that  sincerely.  The  pressure  of  atid  the  weight  of  the 
offices  you  are  advising  are  significant. 

I  have  been  here  for  five  Presidents  and  when  I  see  a  President 
in  the  backyard  of  the  White  House,  when  I  see  a  President  up 
here  or  I  see  a  President  on  the  stump,  it  is  one  thing.  But  when  1 
get  summoned  into  the  Oval  Office,  no  matter  how  many  times  it 
occurs,  there  is  something  about  the  majesty  of  this  Government 
that  has  an  impact.  And  you  will  be  under  the  same  pull  and  tug, 
potentially,  of  the  majesty  ol'  the  office  u!'  Attorney  General,  as  well 
as  the  President.  And  as  1  said,  it  can  be  a  lonesome  task. 

1  would  like  to  hear  your  views  on  ilie  issue  of  your  independ¬ 
ence,  which  1  believe  is  one  of  the  most  important  issues  that  con¬ 
fronts  the  Office  oi'  Legal  Counsel.  What  course  of  action  would  you 
take  when  faced  with  what  you  believe  to  be  a  conflict  between 
your  legal  analysis  and  a  proposed  policy? 

Mr.  Barr,  Senator,  I  had  never  met  Attorney  General  Thorn¬ 
burgh  before  I  went  to  talk  to  him  about  a  positicn  in  the  Depart¬ 
ment  of  Justice,  and  we  specifically  discussed  this  issue  and  he  told 
what  he  expected  of  me. 

He  told  me  he  wanted  someone  in  the  Office  of  Legal  Counsel 
who  would  give  him  intellectually  honest,  objective  advice  as  to 
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what  the  law  is,  without  any  tilt  or  spin  or  wiggle*  but  to  shoot 
straight  and  let  the  chips  fall  where  they  may- 

You  know  the  Attorney  General,  Senator,  and  you  know  that  is 
the  way  he  operates,  and  it  is  on  that  basis  that  I  accepted  the  posi¬ 
tion. 

The  Chairman.  What  will  you  do  if  confronted  by  this  Attorney 
General  or  any  other  Attorney  General  witli  a  situation  where 
your  clear  legal  judgment  is  to  say  no  and  the  policy  judgment  is  to 
say  yes?  What  do  you  believe  your  responsibility  is  under  those  cir¬ 
cumstances?  Is  it  merely  to  render  the  opinion? 

Mr.  Barr.  Do  you  mean  the  Attorney  GeneraTs  policy  judgment? 

The  Chairman.  The  policy  of  the  administration  as  executed 
either  by  the  Attorney  General  or  by  the  President. 

Mr.  Barr.  Well*  Senator,  if  I  gave  my  legal  opinion,  my  best 
legal  judgment  to  the  Attorney  General  on  an  issue  and  he  dis¬ 
agreed  with  that  legal  judgment,  I  would  be  disappointed.  I  would 
try  to  persuade  him  that  I  was  correct,  but  if  he  reached  a  different 
legal  conclusion  on  an  issue  where  there  were  two  possible  out¬ 
comes— and  as  you  know,  most  of  the  questions  that  come  to  OLC 
are  difficult  issues— he  is,  after  all,  the  chief  lawyer  in  the  adminis¬ 
tration.  He  is  the  President's  lawyer;  he  is  the  lawyer  for  the  Cabi¬ 
net. 

And  as  long  as  I  felt  it  was  a  reasonable  and  plausible  position 
he  was  taking  in  good  faith,  I  would  accept  that.  Now,  if - 

The  Chairman.  How  about  if  you  didn’t  believe  that? 

Mr.  Barr,  Excuse  me? 

The  Chairman.  How  about  if  you  reached  a  different  conclusion; 
that  it  was  not  plausible? 

Mr.  Barr.  If  I  believed  that  any  ofneiol  in  the  Government  was 
violating  the  law,  I  would  bring  that  to  the  attention  of  my  superi¬ 
ors  and - - 

The  Chairman.  You  see,  the  problem  is  your  superiors  are  the 
Attorney  General  and  the  President.  This  is  not  an  idle  question, 

Mr.  Barr.  Well,  Senator - 

The  Chairman.  And  your  conllrmation  depends  in  large  part 
upon  how'  you  answer  the  question  I  mean  it  sincerely.  In  my  ex¬ 
perience  here  in  17  years,  we  have  had  more  than  one  occasion 
when  an  Attorney  Genernl  has  pursued  a  policy  which  was  clearly 
beyond  the  law. 

Mr.  Barr.  OK.  In  the  situation  w^here  the  Attorney  General  was 
pursuing  an  illegal  act,  1  would  resign  my  position. 

The  Chairman.  I  hope  you  mean  that. 

Mr.  Barr.  Senator,  Judge  Wilkey  was  kind  enough  to  share  a 
copy  of  the  letter  that  he  sent  to  this  committee,  and  he  has  known 
me  for  a  long  time  and  I  think  he  says  in  that  letter  that  he  feels 
that  I  would  not  tolerate  any  illegal  action  and  I  would  give  up  a 
position  in  Government  if  that  were  the  case. 

The  Chairman.  You  are  correct.  We  will  submit  for  the  record 
the  Wilkey  letter. 

[Information  follows:) 
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The  Chairman*  Mr*  Barr,  in  several  important  ways,  the  Office 
of  Legal  Counsel  is  similar  to  the  Office  of  Solicitor  General,  Both 
offices  have  longstanding  traditions  of  independence  and  extraordi¬ 
nary  legal  competence.  The  occupants  for  both  offices  for  the  most 
part  have  done  their  best  to  resist  partisan  political  posturing  and 
to  avoid  in  any  way  politicizing  the  office.  The  occupants  of  both 
offices  have  considered  their  client  to  be  not  just  the  President  of 
the  United  States,  not  just  the  Attorney  General,  but  the  Constitu¬ 
tion  itself. 

Since  the  time  that  you  were  first  considered  for  this  office,  1  am 
sure  you  have  had  a  chance  to  reflect  upon  this  tradition.  What  are 
your  views  on  the  role  of  the  Office  of  Legal  Counsel  and  on  your 
personal  commitment  to  this  tradition?  More  specifically,  do  you 
see  your  office  as  legal  in  nature,  policy  oriented  in  nature,  or 
something  else  altogether? 

Mr.  Barr,  Senator,  I  view  the  office  as  purely  legal  in  nature, 
and  I  think  the  role  of  the  office  can  be  stated  very  simply,  and 
that  is  exactly  what  the  Attorney  General  asked  me  to  do  in  that 
job,  and  that  is  to  provide  careful  legal  judgments  based  on  objec¬ 
tive  conclusions  about  where  the  law  is,  where  the  law  stands 
today,  based  on  careful  research  and  judicious  weighing  of  alt  the 
competing  arguments,  and  then  coming  to  the  best  possible  judg¬ 
ment  as  to  what  the  law  is. 

And  in  that  respect,  it  may  differ  from  the  role  of  the  Solicitor 
Generafs  office  in  the  sense  that  I  don*t  believe  it  is  the  role  of  the 
Office  of  Legal  Counsel  to  try  to  push  the  law  one  way  or  the  other, 
or  to  play  an  activist  role  in  the  evolution  of  the  law.  1  think  the 
office  s  role  is  to  inform  the  Attorney  General  as  to  where  the  law 
stands. 

Now,  I  think  the  tradition  of  the  office — its  great  value  in  the 
Government  has  been  precisely  its  capacity  to  do  that  and  to  build 
up  the  reputation  that  it  is  the  one  place  you  could  go  perhaps  in 
the  executive  branch  for  that  objective  opinion  that  is  not  driven 
by  any  particular  policy  concerns. 

And  I  am  very  concerned  about  maintaining  that  tradition, 
strengthening  it,  and  carrying  it  forwa^^d,  and  if  I  can  strengthen 
that  tradition  and  at  the  end  of  my  time  there  people  have  that 
perception  of  the  office,  then  I  will  be  satisfied  with  the  job  I  did. 

The  Chairman.  Well,  I  agree  with  your  answer,  and  I  would  re¬ 
spectfully  suggest  to  you  that  you  must  strengthen  that  position. 
And  if  you  do,  you  will  not  only  serve  your  Nation  well;  you  will 
serve  yourself  well.  You  will  serve  yourself  well  not  only  in  that 
office,  but  well  beyond  that  office  long  after  you  have  vacated  that 
office:  because,  if  you  notice,  the  people  we  all  remember  in  this 
town  and  this  country  are  the  people  who  have  been  the  people  of 
principle.  And  the  job  which  you  have  been  nominated  for  is  one 
that  should  be  done  as  you  have  suggested. 

As  you  well  know,  the  only  matters  that  must  go  through  your 
office,  the  Office  of  Legal  Counsel,  pertain  to  Executive  orders. 
Beyond  that,  the  Office  of  Legal  Counsel  renders  an  opinion  only 
when  it  is  asked  to  do  so. 

Now,  do  you  have  any  indication,  and  if  you  do,  would  you  share 
it  with  us,  to  what  extent  the  Attorney  General  or  the  President 
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plan  on  using  the  office  beyond  what  they  must  use  it  for,  which  is 
to  render  opinions  on  Executive  orders? 

Mr,  Barr.  Senator,  I  haven  been  in  an  acting  capacity  and  I 
haven't  been  in  the  office.  I  am  still  at  Shaw  Pittman,  although  I 
have  tried  to  spend  time  over  at  the  Department  of  Justice. 

But  I  have  talked  a  great  deal  to  the  Attorney  General  and  I 
have  talked  to  the  counsel  to  the  President,  and  I  have  every  indi¬ 
cation  that  the  Office  of  Legal  Counsel  will  continue  to  play  the 
role  it  historically  has  of  responding  to  executive  departments  and 
the  White  House  and  the  Attorney  General  himself  for  legal  advice 
on  a  broad  range  of  issues. 

A  great  deal  of  the  work  of  the  office  doesn't  get  much  play  in 
the  press.  Probably  75  percent  of  the  work  of  the  office  is  respond* 
ing  to  requests  from  different  agencies  and  departments  about  an 
interpretation  of  some  arcane  law,  and  that  takes  a  lot  of  work,  but 
it  is  very  important  work  and  I  think  that  will  continue. 

The  Chairman.  Why  do  you  think  you  were  nominated?  I  am  not 
being  facetious  when  I  ask  that  question.  Was  it  because  of  your — 
why  do  you  think  you  were  nominated?  Obviously,  there  are  a  lot 
of  women  and  men,  like  yourself,  who  possess  the  qualities  and  ca¬ 
pabilities  for  this  job.  I  mean,  why  do  you  think  you  got  to  that 
point? 

Mr,  Barr.  Well,  I  think  it  is  a  combination  of  factors,  Senator. 
First,  I  knew  a  lot  of  the  people  who  are  involved  in  the  Bush  ad¬ 
ministration.  1  started  in  Government  at  the  Central  Intelligence 
Agency  in  1973  and  stayed  there  through  1977, 1  believe,  and  I  first 
had  exposure  to  President  Bush  when  he  was  the  Director  of  Cen¬ 
tral  Intelligence,  saw  him  in  action  then  and  had  great  admiration 
for  him  and  have  been  a  supporter  of  his  since  that  time,  and  was 
honored  by  serving  in  the  White  House  for  a  short  period  of  time 
during  the  first  term  of  the  Reagan  administration. 

And  during  that  time,  I  met  many  of  the  individuals  who  are 
holding  positions  now  at  the  White  House  and  as  Cabinet  secretar¬ 
ies  in  other  departments.  Partly  through  those  associations,  I 
ended  up  at  the  transition  and  was  giving  legal  advice  to  people 
about  different  matters  relating  to  the  transition. 

And,  of  course,  during  the  Reagan  administration,  even  when  I 
was  on  the  outside  in  private  practice,  people  would  talk  to  me  and 
ask  for  my  judgment  on  various  matters. 

The  Chairman.  That  seems  sufficiently  clear.  1  appreciate  your 
answer. 

Let  me  suggest  to  you  that  I  only  have  a  few  more  questions,  but 
as  you  probably  know,  much  of  what  you  will  be  asked  to  render  a 
judgment  on  relates  to  constitutional  issues.  Based  on  your  answers 
to  the  committee  questionnaire,  it  seems  that  many  of  the  matters 
on  which  you  have  worked  did  not  involve  constitutional  issues. 

Could  you  fill  in  some  of  the  details  about,  and  elaborate  on, 
your  constitutional  law  experience? 

Mr.  Barr.  My  constitutional  experience  is — direct  experience  in 
practice  is  relatively  limited,  Senator.  1  have  been  in  private  prac¬ 
tice  for  9  years  at  a  large  Washington  law  firm.  During  that  time,  I 
have  handled  a  few  matters  involving  constitutional  law.  Those 
principally  related  to  first  amendment  issues. 
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Unfortunately,  I  didn't  have  clients  who  would  ask  for  my  legal 
advice  on  some  of  the  important  separation  of  powers  questions 
that  you  mentioned  earlier,  although  I  wish  I  had  had  those  cli¬ 
ents. 

But  at  the  Central  Intelligence  Agency,  we  did,  obviously,  en¬ 
counter  a  lot  of  constitutional  issues,  separation  of  power  issues  in 
those  days.  You  will  recall  that  those  were  difficult  times  where 
the  investigations  of  the  Central  Intelligence  Agency  were  going  on 
and  people  were  talking  about  how  to  control  the  intelligence  func¬ 
tion  of  our  Government,  and  that  raised  a  number  of  issues.  And 
then  I  clerked  for  Judge  Wilkey  on  the  District  of  Columbia  Cir¬ 
cuit,  where  we  did  handle  constitutional  issues. 

I  have  always  been  interested  in  the  law  generally.  1  have  read 
widely  in  the  constitutional  law  area,  and  I  also  read  widely  in  the 
area  of  American  history  and  history  is  a  very  important  part  of 
our  constitutional  law.  That  is  basically  my  background  in  the 
area.  Senator. 

One  of  my  predecessors  told  me  that — one  of  my  distinguished 
predecessors  told  me  he  hn.'  never  heard  of  the  appointments 
clause  before  taking  over  the  Office  of  Legal  Counsel,  but  he  soon 
became  an  expert  in  it.  And  a  lot  of  the  issues  that  the  office  deals 
with  are  not  the  kind  of  issues  that  you  would  really  encounter 
outside  the  office. 

The  Chairman.  You  will  also  hear  of  the  faithful  execution 
clause  a  lot,  too;  and  I  will  submit  a  couple  of  questions  in  writing 
to  you  on  that  issue. 

Mr.  Barr.  Yes,  sir. 

The  Chairman.  Mr.  Barr,  in  the  famous  case  Youngstown  Sheet 
and  Tube  Company  v.  Sflu’.ver,  the  Supreme  Court  held  that  Presi¬ 
dent  Truman  acted  outside  his  constitutional  power  when  he  issued 
an  order  directing  the  Secretary  of  Commerce  to  take  possession  of 
and  operate  most  of  the  Nation  s  steel  mills. 

In  his  concurrence,  Justice  Robert  Jackson  wrote: 

While  the  Constitution  diffuses  power,  the  better  io  seoute  liberty,  it  also  conterU' 

f dates  that  practice  w'ill  inte>*rate  and  disperse  powers  into  a  workable  j^overnment. 
t  enjoins  upon  its  branches  separateness,  but  interdependence:  autonomy,  but  reel' 
procity. 

I  believe  that  the  separateness  and  interdependence  and  this  au¬ 
tonomy  and  reciprocity  truly  are  the  touchstones  of  our  Nation *s 
greatness-  History  has  demonstrated  time  and  again  the  genius  ot 
the  system  of  checks  and  balances  that  the  framers  created. 

Should  you  be  confirmed,  you  will  be  confronted  with  many  ques¬ 
tions  relating  to  that  doctrine  of  separation  of  powers.  In  that 
regard*  1  would  like  you  to  respond  to  the  quote  I  just  read  from 
Justice  Jackson's  concurrence  and  provide  the  committee  with  your 
views  on  the  notion  of  the  separation  of  powers  doctrine, 

Mr,  Barr.  Well,  I  agree  with  Justice  Jackson's  remarks  in  his 
concurring  opinion  in  that  case.  It  is  a  very  broad  issue,  what  are 
my  views  on  separation  of  powers. 

The  Chairman.  Start  anywhere  you  would  like. 

Mr  Barr,  Well,  let  us  start  with  Aristotle.  The  idea  of  separa¬ 
tion  of  powers  does  go  back  to — well,  our  Constitution  is  a  unique 
document  in  several  respects,  but  one  of  which  is  that  it  is  the 
product  of  both  experience  and  theory. 
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The  theory  of  separated  government  goes  way  back  to  the  Greeks 
and  the  Romans,  and  the  idea  that  the  most  stable  form  of  govern¬ 
ment  and  the  government  that  is  least  disposed  toward  degenerat¬ 
ing  into  some  form  of  tyranny  is  a  government  that  separates  the 
powers. 

And  I  think  through  the  course  of  their  struggle  for  independ¬ 
ence*  those  notions  took  on  added  meaning  for  the  framers,  and 
through  the  experience  of  the  Revolution  and  the  federation*  cou¬ 
pled  with  that  theory*  they  formed  a  government  with  generally 
three  divided  powers. 

And  the  purpose  of  it,  as  Justice  Jackson  says*  is  to  protect  the 
liberties  of  the  people,  not  necessarily  to  provide  the  most  efficient 
form  of  government,  but  a  government  that  will  ultimately  protect 
the  liberties  of  the  people. 

Now,  in  certain  ateas*  they  permitted  those  powers  to  overlap  by 
granting  and  conferring  on  the  various  branches,  particularly  the 
political  branches,  powers  that — well,  actually,  the  powers  that 
would  theoretically  be  awarded  to  the  other  branch* 

For  example*  the  President  is  given  a  role  in  legislation  through 
the  veto  power.  The  Senate  is  given  a  role  in  the  appointments 
process  through  this  proceeding  we  are  going  through  here,  the 
advice  and  consent  power. 

The  Chairman.  Some  think,  by  the  way,  that  the  President  was 
given  a  role  in  that  process  by  the  Constitution,  but  that  is  another 
issue. 

Mr.  Barr*  OK,  Senator.  But  by  these  grants  of  power,  they  gave 
each  of  the  branches  significant  checks  on  the  activities  of  the 
other  branches*  And  sometimes  that,  as  I  say,  doesn’t  lead  to  effi¬ 
cient  government,  but  over  the  long  run  the  freest  government* 

The  Chairman.  I  have  four  more  questions  and  what  I  am  going 
to  do,  in  the  interest  of  time  and  the  interest  of  your  ability  to 
more  fairly  respond  to  them— they  all  relate  to  things  that  are 
going  to  have  a  significant  impact  upon  your  office — is  submit 
them  in  writing. 

I  would  like  to  know  your  view  and  notion  of  stare  decisis  and 
how  bound  we  are  by  it;  and  under  those  circumstances  when  the 
Solicitor  General  makes  the  occasional  call  to  you,  what  you  are 
going  to  be  guided  by.  I  also  have  a  question  about  gray  mail,  as 
you  will  remember  from  your  days  at  the  CIA,  and  also  questions 
about  the  faithful  execution  clause*  which  you  will,  I  suspect,  be 
asked  to  speak  to  more. 

I  will  submit  all  of  those  in  writing.  The  quicker  you  can  get 
back  to  me  in  answering  those  questions,  the  quicker  we  can  move 
on  the  vote  on  your  confirmation. 

If  I  was  complimenting  the  others,  1  think  the  medal  of  honor 
goes  to  mom  and  your  three  beautiful  girls,  having  absolutely 
amazing— it  is  worse  than  being  in  church,  isn’t  it?  They  are  look¬ 
ing  at  me  like,  my  goodness.  But  you  girls  have  been  really,  really 
lovely,  and  your  mommy  and  daddy  are  not  only  brave,  but  they 
obviously  knew  what  good  girls  you  were  before  they  brought  you, 

I  compliment  you  both  on  your  children—— 

Mr.  Barr.  Thank  you,  Senator. 

The  Chairman  [continuing].  And  also  on  your  willingness  to  take 
this  job.  I  know  moving  from  the  private  sector  to  taking  this  job  is 
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going  to  be  a  little  sacrifice  for  mom  and  the  kids.  The  only  thing  1 
can  tell  you  is  thank  God  they  are  not  college  age.  So  I  thank.you 
again. 

[Pertinent  information  follows:] 
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Shaw,  Pittman,  Potts  &  Trowbsidge 
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Kcpnqrsble  Joseph  R.  Biden 
chalrirtan  «. 

senate  Comn^ittce  on  the  Judiciary 
Washington ,  D^Ct-  20^10 

Dear  Hr<  Chairer.an: 

Please  Find  enclosed  iny  responses  to  the  written  questions 
which  yoUr  Senator  Thurmond^  and  Senator  Grass ley  referred  tu  oe 
at  the  close  of  imy  hearing  on  April  S. 

I  appreciate  the  opportunity  to  ntaTce  this  subT^ission. 


1 


Sincerely , 


/c 

Mil 


J 

iiriaiT^  P.  Barr 


CC.Z  Honorable  Stron  ThurnorLd 
Ranking  Minority  Heunber 
Senate  ComKvittee  on  the  Judiciary 
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RESPOHSEB  OF  VILLIMI  P*  ai^RR 
TO  QUSSTIOIIS  FROM  fiEKATOR  BIDEM 


QAiflatloni  Article  11  of  the  Constitution  specifies  in  Section  3 
that  the  President  take  care  that  the  lavs  be  faithfully 

executed*''  This  is  a  rather  unique  clause  in  the  Constitution^ 
as  no  other  speaks  in  terms  of  taking  *aare*  and  acting 
*  faithfully*"  It  is  also  an  exceedingly  important  clause,  since 
it  is  a  broad  source  of  the  President's  power  in  domestic 
affairs.  And  it  is  a  clause  that  the  Office  of  Legal  Counsel 
must  often  address, 

can  you  give  me  your  thoughts  on  the  Faithful  Execution 
Clause? 

In  the  context  of  the  Faithful  Execution  Clause,  let  me  ask 
you  about  the  relationship  between  the  Executive  Branch  and  the 
supreme  Court  on  constitutional  Issues.  In  a  nov  well-known 
speech  in  October  1986,  former  Attorney  General  Keese  drew  a 
distinction  between  "the  Constitution  and  constitutional  law*" 

Mr.  Meese  asserted  that 

"if  a  constitutional  decision  is  not  the  same  as  the 
Constitution  itself,  if  It  is  not  binding  in  the  same 
way  that  the  Constitution  is,  we  as  citi^ens  may 
respond  to  a  decision  with  which  we  disagree*" 

Do  you  believe,  as  this  passage  from  Mr*  Meese's  speech  suggests, 
that  the  Executive  Branch  is  free  to  disregard  a  decision  by  the 
Supreme  Court  that  it  concludes  ^ annot  be  squared  with  the 
constitution  —  that  the  Executive  Branch  is  free,  in  other 
words,  to  choose  not  to  execute  the  laws  because  its 
interpretation  of  the  Constitution  differs  from  the  Supreme 
Court's? 


Answer j 

part  1 :  As  part  of  the  principle  of  separation  of  powers, 
the  Framers  believed  that  the  power  to  execute  the  laws  and  the 
power  to  make  the  laws  should  be  kept  in  separate  hands*  The 
Faithful  Execution  clause  reflects  this  belief,  I  read  the 
Clause,  together  with  the  first  sentence  of  Article  II,  as 
conferring  on  the  President  not  only  the  power  —  but  indeed  the 
affirmative  responsibility  --  to  execute  the  laws*  The  President 
is  not  free  to  enforce  only  those  laws  he  deems  wise,  while 
ignoring  those  with  which  he  disagrees.  Moreover,  the  Clause 
charges  the  President  with  responsibility  for  superintending  the 
faithful  execution  of  the  law  by  others. 

Part  2!  I  believe  that  "fi]t  is  emphatically  the  province 
and  duty  of  the  judicial  department  to  say  what  the  lav  is." 
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Mqrbury  v,  }!^dison,  5  U.s.  (1  crarvch)  137,  iii  (ISOJ), 
Consequently,  l  do  not  beliiive  that  the  Executive  Branch  is  free 
to  disregard  a  decision  by  the  Supreme  Court,  I  view  the  Supreme 
Court  rulings  as  bihdlng  on  the  Executive  and  Congress. 


Qua at ion;  One  of  the  most  fundamental  doctrines  In  Anglo- 
American  jurisprudence  is  the  doctrine  of  stare  decisis  -*  *to 
stand  by  things  decided,'^  it  is  a  principle  that  counsels 
respect  for  precedent-  And  it  is  a  principle  that  must  be  both 
firm  and  flexible  —  firm  enough  so  that  there  is  stability  in 
the  law,  yet  flexible  enough  so  that  erroneous  decisions  can  be 
corrected . 

There  undoubtedly  have  been,  and  will  continue  to  be, 
occasions  when  the  solicitor  general  consults  with  the  office  of 
legal  counsel  on  constitutional  issues  raised  in  cases  before  the 
supreme  court. 

What  are  the  standards  and  principles  to  which  you  would 
look  in  determining  when  it  is  appropriate  for  the  Justice 
Department  to  urge  the  Supreme  Court  to  overturn  one  of  its  prior 
decisions? 


Answer;  I  believe  stai^e  decisis  is  a  policy  of  fundamental 
importance  to  our  judicial  system,  i  would  not  lightly 
recommend  departure  from  the  policy.  Stare  decjsis  promotes 
stability,  ensuring  that,  from  case-to-case,  the  law  will  have  a 
predictability  on  which  people  can  rely.  It  promotes  the 
deliberate  evolution  of  legal  doctrine,  and  the  impartial,  even- 
handed  administration  of  justice.  It  also  fosters  respect  for 
the  integrity  of  the  courts-  As  Justice  Frankfurter  explained, 
however,  *stare  decisis  is  a  principle  of  policy  and  not  a 
mechanical  formula  of  adherence  to  the  latest  decision,  however 
recent  and  questionable,  when  such  adherence  involves  collision 
with  a  prior  doctrine  more  embracing  in  its  scope,  intrinsically 
sounder,  and  verified  by  experience.*  Helvering  v.  Hallock,  309 
U.S-  106,  119  C1940J . 

If,  in  a  particular  case,  the  Solicitor  General  asKed  my 
advice  on  whether  it  was  appropriate  to  urge  the  Supreme  Court  to 
overturn  one  of  its  prior  decisions,  I  would  consider  a  number  of 
factors.  These  include:  whether  the  prior  ruling  seams  clearly 
inconsistent  with  basic  constitutional  principles;  whether 
society's  settled  expectations  and  reliance  interests  would  be 
substantially  disrupted  by  overruling  the  prior  precedent; 
whether  the  prior  ruling  has  proved  unworkable,  bred  confusion, 
distorted  other  well-settled  areas  of  the  law,  or  led  to 
unforeseen  and  anomalous  results;  whether  overruling  the  prior 
case  would  undermine  public  confidence  in  the  integrity  of  the 
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judicial  system;  and  whether  there  are  other  means  of 
ameliorating  the  prior  precedent. 


Queation:  During  the  past  several  years,  tntich  attention  has  been 

paid  to  the  Independent  Counsel  law.  There  have  been  attacKs  on 
its  constitutionality ,  led  in  large  part  by  former  members  of  the 
Reagan  Justice  Department.  Fortunately,  in  my  view,  those 
attacks  failed,  and  in  an  opinion  last  year,  the  Supreme  Court 
firmly  upheld  the  constitutionality  of  the  law. 

More  recently,  the  Independent  counsel  has  been  in  the  news 
in  the  content  of  the  Oliver  North  case.  The  question  there  is 
no  so  much  one  of  constitutionality  but  of  the  operation  of  the 
Independent  Counsel  law  in  cases  involving  the  classified 
Information  procedures  act  —  the  so-called  '•Graymail*  statute, 
which  I  authored  in  19S0.  It's  quite  possible  that  at  some  point 
in  the  not-too-distant  future,  we  in  the  Congress  will  have  to 
take  a  look  at  the  relationship  between  those  two  laws  in  that 
narrow  set  of  cases  in  which  an  Independent  Counsel  has  been 
appointed. 

If  we  undertake  such  a  review,  I  for  one  will  surely  want  to 
hear  the  views  of  the  Justice  Departme-nt,  And  I  suspect  that  the 
Office  of  Legal  Counsel  will  offer  it;,  opinion  to  the  Attorney 
General  as  the  department  prepares  its  views. 

My  question  is  two-fold.  First,  what  is  your  opinion  on  the 
constitutionality  of  the  Independent  Counsel  statute?  I 
recognize  that  the  Supreme  Court's  opinion  is  the  law  of  the 
land,  but  I  am  still  interested  in  your  views.  second,  to  the 
extent  that  you've  thought  about  the  issue,  what  are  your  views 
on  the  relationship  between  the  Independent  counsel  lav  and  the 
Graymail  law? 


Answers  First,  prior  to  Morrison  v.  Olsog .  108  S.Ct.  2557 
(19BS),  I  entertained  doubts  about  the  constitutionality  of  the 
Independent  Counsel  statute.  I  had  thought  that  the  statute 
might  violate  the  doctrine  of  separation  of  powers  by  impinging 
upon  the  President's  control  over  prosecutorial  functions,  I 
also  had  thought  that  the  statute  might  violate  the  requirements 
of  the  Appointments  Clause.  These  issues  were  addressed  in 
Morrison .  and,  of  course,  I  fully  accept  the  Supreme  Court's 
ruling.  Constitutional  issues  will  undoubtedly  continue  to  arise 
in  other  applications  of  the  statute  in  particular  cases.  Should 
such  issues  arise,  1  would  attempt  to  resolve  them  in  a  manner 
consistent  with  the  Morrison  decision. 

Second,  I  am  generally  aware  of  the  Graymail  statute,  and  my 
impression  is  that,  overall,  it  has  been  successful  and  worth¬ 
while  legislation.  To  be  frank,  however,  X  have  not  given 
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thought  to  the  relationship  between  the  Graymail  statute  and  the 
Independent  Counsel  law.  From  newspaper  accounts  I  am  aware  that 
issues  have  arisen  in  the  Horth  case,  however ,  I  have  no 
familiarity  with  how  that  trial  is  being  handled  or  how  well  the 
two  statutes  have  meshed  in  that  case.  Hy  impress ion «  however, 

Is  that,  by  and  large^  disputes  concerning  classified  information 
have  been  handled  satisfactorily  to  date. 

If  I  am  confirmed  and  ultimately  asked  to  provide  OLC'a 
views  on  this  matter,  I  would  certainly  want  to  study  mote 
closely  the  practical  experiences  to  date  before  venturing  an 
opinion. 
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OF  WILLIAM  P.  BARR 
TO  QUE8TIOKS  FROM  BEWATOR  THURMOND 


Question t  Tha  Assistant  Attorney  General  in  charge  of  the  Office 
of  Legal  Counsel  assists  the  Attorney  General  In  his  function  as 
legal  advisor  to  the  President  and  the  executive  branch  agencies. 
Would  you  tell  the  Coit^mittee  how  your  background  and  experience 
have  prepared  you  for  this  ©xtresnely  iT^^portant  position? 

ABSwert 

X  believe  that  my  experience  in  both  the  public  and  private 
sectors  have  helped  to  prepare  ne  for  this  position.  My 
government  service  has  given  me  exposure  to  both  national 
security  and  domestic  legal  matters,  as  well  as  exposure  to  the 
operation  and  interrelationship  of  all  three  branches  of 
government.  At  the  CIA,  I  worked  in  legislative  affairs  and  saw 
the  importance  of  cooperation  between  the  two  political  branches. 
At  the  U-S-  Court  of  Appeals,  a  court  that  handles  the  Hind  of 
complex  administrative  and  constitutional  matters  that  make  up  so 
much  of  the  work  in  the  Office  of  Legal  counsel,  I  learned  how 
our  judicial  system  works.  At  the  White  House,  I  was  exposed  to 
the  broad  range  of  legal  issues  that  arises  in  the  executive 
branch's  operations  and  its  relationship  with  Congress. 

I  have  also  practiced  for  nine  years  with  a  large 
Washington,  D.C.  law  firm.  My  practice  has  dealt  with  federal 
regulatory  and  administrative  matters  over  a  wide  range  of 
issues,  I  believe  that,  through  these  experiences,  I  have 
developed  the  judgment  that  is  essential  in  tl^is  position. 


Quastlonj  One  of  the  major  responsibilities  of  the  Office  of 
Legal  counsel  is  to  provide  legal  advice  for  the  Attorney 
General,  In  effect  you  will  serve  as  the  Attorney  General's 
lawyer  and  the  General  Counsel  for  the  Department  of  Justice.  If 
an  occasion  should  arise  when  your  best  Ifigal  advice  conflicted 
with  a  policy  which  you  knew  the  Attorney  General  wished  to 
pursue,  what  actions  would  you  take  in  an  attempt  to  resolve  this 
conflict? 


Answer; 

As  I  discussed  with  Chairman  Biden  during  my  testimony,  the 
Attorney  General  has  made  it  clear  that  he  expects  me  to  provide 
him,  the  White  House,  and  others  to  whom  the  Office  renders 
advice,  the  most  objective,  well-reasoned  legal  opinions 
possible,  irrespective  of  policy  objectives,  I  accepted  the 
appointment  as  Assistant  Attorney  General  on  this  understanding 
of  my  role,  and  I  fully  expect  to  fulfill  my  duties  in  this 
manner. 
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As  to  particular  matters,  as  you  Know,  the  Attorney  General 
is  the  chief  law  enforcement  officer  for  the  united  States,  not 
the  Assistant  Attorney  General.  As  a  consequence,  should  the 
situation  arise  that  the  Attorney  General  after  discussion  and 
careful  consideration  of  relevant  authorities  reaches  a  legal 
conclusion  different  from  that  reached  by  my  Office,  I  will 
respect  that  good  faith  determination.  Given  the  difficulty  of 
the  issues  that  are  brought  to  OLC  for  ultimate  resolution,  good 
faith  differences  of  opinion  are  to  be  expected  and,  indeed,  are 
not  uncommon. 

On  the  other  hand,  should  I  ever  conclude  that  officials. 
Including  my  superiors,  are  knowingly  and  willfully  violating  the 
law,  I  would  do  all  within  my  power  to  prevent  the  wrongdoing. 

If  other  means  failed,  I  would  resign  my  position  rather  than  be 
a  party  to  ongoing  violations  of  law. 
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RESP0K8S8  OF  WILLIAM  F.  BARF 
TO  QUESTIONS  FROM  8EHATOR  ORA9SLEY 

Quest  ion  I  1.  Please  give  jne  your  general  views  on  the  constitu¬ 
tionality  of  arbitration  of  issues  In  controversy  arising  frotfl 
administrative  programs.  Specifically  address  the  followings 

(a)  To  what  extent  does  Article  I  forbid  Congress  from 
delegating  functions  to  private  deciders? 

(bj  Is  arbitration  by  private  parties  in  government  pro¬ 
grams  consistent  with  Article  ll^s  grant  of  executive  power  to 
the  President? 

2.  If  you  believe  that  Appointments  Clause  or  delegation 
doctrine  concerns  prevent  conferral  of  decisional  authority  on 
private  arbitrators,  please  explain  how  this  view  can  be 
reconciled  with  the  many  federal  programs  in  which  private 
decisionmakers  now  play  a  role  fe,q. ■  procedures  under  disputed 
Medicare  claims,  appeals  from  Department  of  Education  grant 
disallowances,  employee  grievance  procedures  under  the  Civil 
Service  Reform  Act  of  1978) « 

Answer t 

Based  upon  my  experience  in  private  practice,  I  am  quite 
sympathetic  toward  ADR.  I  myself  have  participated  in 
arbitration  and  have  found  this  to  be  more  efficient, 
expeditious,  and  generally  more  satisfactory  to  my  clients  than 
full-blown  litigation.  In  some  of  the  complex  cases  i  have 
handled  as  a  private  practitioner,  I  have  proposed  the  use  of  ADR 
techniques.  As  a  general  matter,  I  favor  ADR  wherever 
appropriate . 

I  have  neither  examined  in  detail  nor  formed  an  opinion  on 
the  extent  to  which  ADR  techniques  can  be  constitutionally 
employed  in  the  context  of  government  regulatory  and 
administrative  decisionmaking.  As  you  know,  OLC  has  raised  some 
constitutional  concerns  about  such  techniques  in  the  past.  The 
fact  that  the  Office  has  previously  addressed  the  issue,  however, 
will  not  preclude  me  from  taking  a  fresh  look  at  the  question. 

If  confirmed,  i  will  address  each  legal  question  that  comes 
before  me  with  objectivity  and  an  open  mind. 

your  first  question  poses  a  two-fold  inquiry  on  the  extent 
to  which  vesting  decisionmaking  authority  in  a  private  party 
encroaches  upon  legislative  power  under  Article  1  and/or 
executive  power  under  Article  II,  these  are  difficult  questions 
Involving  fundamental  constitutional  principles.  As  a 
consequence,  I  am  not  in  a  position  to  offer  an  opinion  on  either 
issue  without  fully  researching  applicable  authorities, 
reflecting  upon  that  research,  and  considering  all  pertinent 
arguments.  For  example,  it  is  my  recollection  that  several  of 
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ttie  cases  that  have  a  bearing  on  these  issues  are  not  necessarily 
consistent  and  would  require  paL-ticularly  careful  study. 

However,  without  wishing  to  be  bound,  it  seems  to  me  that 
the  constitutionality  of  a  particular  arbitral  schene  under 
either  Article  I  or  Article  II  may  well  turn  on  the  particular 
circumstances  involved,  including  such  factors  as  the  scope  of 
the  delegation,  the  binding  or  precedential  nature  of  a  decision 
with  respect  to  nonparties,  the  nature  of  the  executive  functions 
exercised,  and  the  extent  to  which  arbitral  decisions  are  subject 
to  review. 

The  second  question  assumes  that  I  have  concluded  that  thL 
delegation  of  decisionmaking  authority  to  private  parties  is 
unconstitutional  and  asks  me  to  reconcile  that  conclusion  with 
certain  existing  statutory  schemes.  As  I  say  above,  I  have 
reached  no  conclusion  as  to  the  constitutionality  of  ADR 
techniques  in  government  programs*  It  may  well  be  that  there 
would  be  no  inconsistency  between  any  conclusions  I  might  reach 
with  respect  to  the  issues  in  Question  1  and  the  cited  programs. 
In  any  event,  in  examining  these  issues,  I  would  want  to  study 
any  relevant,  applicable  authority  under  the  cited  programs. 
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The  Chairman.  There  is  testimony  submitted  by  the  People  for 
the  American  Way  who  ask  that  they  be  able  to,  as  others  are  able 
to,  comment  on  the  three  judicial  nominees.  I  ask  unanimous  con¬ 
sent  that  their  statement  be  placed  in  the  record  at  this  time. 

[Information  follows;] 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTUPflST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  arrangements,  stock,  options,  uncom¬ 
pleted  contracts  and  other  future  benefits  which  you  expect 
to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  liave  made 
to  be  compensated  in  the  future  for  any  financial  or  busi- 
ness  interest. 

Other  than  future  retirement  benefits,  which  I  will 
receive  from  Exxon  Corporation  due  to  my  former  employ¬ 
ment  with  that  company,  I  expect  to  derive  no  future 
benefits  from  any  previous  business  relationships, 
professional  services,  firm  memberships,  Cot  me r  employ¬ 
ers,  clients,  or  customers. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including,  the  procedure  you  will  follow  in  deter¬ 
mining  these  areas  of  concern.  Identify  tlie  categories  of 
litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf lie ts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  continue  what  I  have  done  as  a  State  District 
Judge,  to  recuse  myself  In  any  case  involving  my  hus¬ 
band's  law  firm  and  any  case  involving  as  a  party  Exxon 
or  one  of  its  affiliates.  I  own  a  miEnber  of  sJiares  of 
Exxon  stock  both  outright  and  through  an  IRA.  Another 
IRA  owns  stock  in  other  companies,  and  I  keep  informed 
of  the  stocks  in  that  fund,  and  would  recuse  myself  in 
any  case  involving  as  a  party  those  companies,  1  have 
not  had  to  do  that  at  this  point  in  my  state  court 
career . 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without  compensation, 
during  your  service  with  the  court?  If  so,  explain. 

I  do  not. 

4.  List  sources  and  amounts  of  ail  1000100  received  during 
the  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patent?^,  Iionoraria,  and 
other  items  exceeding  $500  or  more.  (Tf  ynvi  prefer  to  do 
so,  copies  of  the  financial  disclosure  re[')ort,  required  by 
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the  Ethics  in  Government;  Act  of  1973,  may  be  substituted 
here  * ) 

A  copy  of  the  financial  disclosure  report  is  attaohed^ 

5,  Please  complete  the  attached  financial  net  worth  state¬ 
ment  In  detail.  (Add  schedules  as  called  for). 

Attached . 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?  If  so,  please  identify  the  particulars 
of  the  campaign.  Including  the  candidate,  dates  of  the  cam¬ 
paign,  your  title  and  responsibilities. 

Beyond  working  as  a  campaign  worker  in  putting  labels 
on  envelopes,  making  signs,  and  handing  out  literature 
for  various  state  judicial  candidates  over  the  years,  I 
have  never  held  a  position  or  played  a  role  in  a  politi¬ 
cal  campaign  except  my  own.  In  1966  1  ran  for  Judge  of 
the  lS9th  Judicial  District  Court,  As  the  candidate  ! 
was  Involved  in  all  aspects  of  the  ccuiity-wide  campaign 
from  putting  on  mailing  labels  to  making  speeches. 
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III.  GENERAL  ( PUBLIC > 


1.  An  ethical  conaideratlon  under  Canon  2  of  the  American 
Bar  Aaaoclatlon' a  Code  of  Profeesional  Responsibii  Li ty  calls 
for  '"every  lawyer^  regardleaa  of  prof eseiotiFil  proRiinence  or 
profeaaional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged.”  Describe  what  you  have  done  to 
fulfill  these  responslbl llties,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

My  pro  bono  experience  has  been  primarily  in  areas 
of  law  outside  of  my  usual  legal  practice,  and  there¬ 
fore  It  has  been  particularly  rewarding  to  me  as  a 
lawyer.  Several  examplee  are:  In  1976  I  wrote  the 
will  of  an  elderly  lady  who  had  worked  all  her  life. 
She  had  one  piece  of  real  property  which  she  wanted  to 
leave  to  her  daughter,  but  was  otherwise  disadvan¬ 
taged.  In  1906  she  died  and  her  son^ i n^law  the  Rever¬ 
end  Cu Iverson  Lee  Punch,  who  had  been  named  executor, 
asked  me  to  file  the  will  for  probate  and  represent  him 
in  the  probate  hearing^  I  had  never  drafted  a  will  or 
attended  a  probate  hearing  before  but  1  Learned  how  to 
do  this  as  the  family  was  unable  to  afford  an  attorney; 
In  1986  I  performed  two  legal  tasks  for  the  Missionary 
Brothers  of  Charity,  a  branch  of  Mother  Theresa ^s  group 
which  lives  in  strictest  poverty  and  serves  the  poor. 
I  examined  the  title  of  a  piece  of  property  which  they 
were  given,  and  1  obtained  their  Non-Profit  Corporation 
Charter  from  the  State  of  Texas?  I  hove  also  handled  a 
divorce  which  included  child  custody  arrangements, 

Z,  The  American  Bar  Association's  Commentary  to  its  Code 
of  Judicial  Conduct  states  that  it  is  innppropi iate  for  a 
judge  to  hold  membership  In  any  organization  that  individual¬ 
ly  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do 
you  currently  belong,  or  have  you  belonged,  to  any  organiza¬ 
tion  which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membersiup.  What  have 
you  done  to  try  to  change  these  policies? 

I  have  never  belonged  to  any  such  group. 
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3,  1 5  there  a  selection  commission  in  yovtr  jurisdiction  to 
recommend  candidates  for  nomination  to  tho  federal  courts? 
If  so,  did  it  recommend  your  nomination?  Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  Interviews  in  which  yoti  participated!. 

I  am  not  aware  of  a  formal  selection  commission  in  my 
jurisdiction  that  recommends  candidates  foi-  nomination 
to  the  federal  courts.  Senator  Gramm  has,  however, 
established  a  committee  which  Interviews  potential  can* 
didatSB  for  the  federal  judiciary  to  aid  him  in  his 
recommendation  procesa. 

I  interviewed  with  that  group,  but  1  do  not  know  wheth¬ 
er  or  not  I  was  recommended  by  the  committee.  I  be¬ 
lieve  that  1  was  recommended,  since  I  was  one  of  sever¬ 
al  persons  who  were  interviewed  by  Senator  Gramm,  My 
experience  in  the  judicial  selection  process  began  with 
my  telephone  call  to  Senator  Gramm’s  office,  asking  for 
information  about  how  I  could  be  considered  for  an 
appointment  to  Judge  Singleton's  soon  to  be  vacant 
bench,  I  was  sent  a  questionnaire  to  complete. 

1  sent  the  completed  questionnaire  to  Senator  Gramm’s 
office,  and  was  later  contacted  by  one  of  the  members 
of  his  selection  committee  to  arrange  an  interview.  1 
interviewed  with  the  committee  and  was  later  contacted 
by  Senator  Gramm’s  office  to  arrange  an  interview  with 
him.  1  interviewed  with  Senator  Gramm,  and  was  recom¬ 
mended  by  him  for  nomination  the  next  day.  After  Sena¬ 
tor  Gramm’s  recommendation,  1  Interviewed  with  various 
persons  In  the  Justice  Department,  the  FBI,  and  with 
Lloyd  Lochridge  of  the  American  Bar  Association.  I 
was,  after  that,  contacted  by  President  Reagan  and 
nominated , 

4r  Has  anyone  involved  in  the  process  of  selecting  you  as 
a  judicial  nominee  discussed  with  you  any  specific  case, 
legal  issue  or  question  In  a  manner  that  could  reasonably  be 
Interpreted  as  seeking  any  express  or  implied  assurances 
concerning  your  position  on  such  case,  is,sue,  or  question? 
If  so,  please  explain  fully. 

No. 

S.  Please  discuss  your  views  cn  the  following  criticism 
involving  "judicial  activism," 
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The  role  of  the  Federal  Judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  In  recent  yearn.  It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial,  activism” 
have  been  eald  to  Include 

a.  A  tendency  by  the  Judiciary  toward  pLoblem*solu- 
tlon  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individu¬ 
al  plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad  affir¬ 
mative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  juris¬ 
dictional  requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  admini strator  with 
continuing  oversight  responsibilities. 

I  developed  my  concept  of  the  role  of  the  Federal  Judi¬ 
ciary  within  our  society  from  United  States  District 
Judge  John  V,  Singleton,  Jr.  of  the  Southern  District 
of  Texas,  for  whom  I  served  a©  a  Law  clerk  for  more 
than  two  years.  That  Court  did  not  have  the  cast  of 
"judicial  activism"  or  "judicial  restraint,”  but  rather 
upheld  the  law  as  embodied  by  the  Constitution,  the 
rulings  of  superior  courts,  and  the  applicable  lav^s  of 
the  United  States  and  the  individual  states.  The  per¬ 
sonal  opinions  or  preferences  of  Judge  Singleton,  if 
ever  at  variance  with  those  authorities,  would  never 
interfere  with  his  duty  to  uphold  the  law. 

In  my  brief  career  as  a  state  court  judge,  I  have  tried 
to  follow  Judge  Singleton's  example,  I  believe  that 
the  primary  function  of  a  trial  court  is  to  resolve  a 
factual  dispute  and  determine  the  appl.i  cabin  inw,  there¬ 
by  resolving  a  conflict.  There  will  be  i nstances  in 
which  the  resolution  of  these  dispute;^  may  have  a  broad¬ 
er  implication  or  affect  a  broader  area  of  public  poli¬ 
cy  or  class  of  individuals  than  those  hefot^.  the  court, 
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but  that  would  only  be  the  result  of  the  recognition  of 
the  precedential  value  of  the  law  as  c^etermlned  by  the 
trial  court  In  ita  underlying  dispute  i evolution , 

J  do  not  believe  the  Federal  Courts  have  the  authority 
to  serve  a  legislative  or  executive  function-  As  a 
judge  ^  in  cases  presented  to  pe^  X  have  refused  to 
Impose  my  personal  views  upon  the  disciplinary  rules  of 
a  private  school  that  were  not  at  variance  with  states 
law,  and  I  have  refused  to  order  the  local  executive 
committee  of  a  political  party  to  grant  powet'  beyond 
that  mandated  by  state  law  to  the  local  elected  chair¬ 
man. 

In  our  system  the  state  courts  are  the  courts  of  gener¬ 
al  jurisdiction.  Recognition  of  state  co\irt  authority 
requires  a  federal  court,  which  is  of  limited  jurisdic¬ 
tion,  to  assure  that  specific  Constitutional  or  statuto¬ 
ry  criteria  have  been  met  before  its  power  may  be  in¬ 
voked  . 
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UILUMt  PEUUH  BAftK 
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B,A.  degree 
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Colombia  Univer^iity 
h,A.  degree 
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George  Washington 

Univ  Law  School 
d'.D.  degree 

Bar: 
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Virginia  Bar 

1970 

DC  Bar 
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Ofc  of  Legislative  counsel 
Intelligence  Officer  4 
Legislative  Liaison 

1977  -  1970 

Law  Clerk  to  non  halcolm 
wilkeyi  U.S*  court  of 
Appeals,  DC  Circuit 

197B  -  1902 

Shav^  Pittman,  Potts  4 
Trowbridge 

Associate 

1902  -  19S3 

Exec  ofc  of  the  President 
Ofc  of  Policy  Development 
Deputy  Asst  Director 
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Shaw,  Pittman,  Potts  4 
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Partner 
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Falls  Church,  YA  22042 
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Pull  Have  (including  any  fomer  naves  usedj 
Willia.Ti  Pelhav  Barr 


Address!  List  current  place  of  residence  and  office 
addressees). 


home;  6460  Spring  Terrace 

Falls  Church,  Virginia  22042 

office;  Shav^  Pittman,  Potts  &  Trowbridge 
2300  N  Street, 

Washington,  D.C.  20037 

Date  and  place  of  birth. 

May  23,  1350 
New  York,  New  York 

Marital  Status  (include  maiden  name  of  vife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and 
business  addresstes) , 

spouse:  Christine  Hoynihan  Barr 

spouse's  occupation;  Librarian  (part-time) 
employer!  international  Monetary  Fund 

Washington,  D.C. 

Educat ion;  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 


Columbia  College 
N-Y,,  N.Y. 

Columbia  University 

H-Yp,  H.Yt 


1967  -  1971 

A-B.  1971 

1971  -  1973 

M-A.  1973 

(Political  Science/Chinese  Studies) 


National  Law  Center  1973  -  L977 

George  Washington  University  J.D.  197? 

Washington,  D.C. 
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6.  Bnplovment  Record;  List  ihy  ye«r>  all  business  or 

professional  corporations^  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organ 1 sat  ions, 
nonprofit  or  otherwise,  including  firms,  with  vhich  you  eere 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  col lege « 


1971  *  197Z 

Central  intelligence  Agency 

Summer  Intern  Program 

1971  -  1977 

Central  Intelligence  Agency 

(1973  -  75  Intelligence  Directorate) 

(1975  -  77  Office  of  Legislative  Counsel) 

1977  -  1973 

Law  Clerk  to  the 

Honorable  Malcolm  a.  Wilkey 

U,S,  Circuit  Judge 

U.S.  Court  of  Appeals  for  the 

D.C.  Circuit 

1970  -  1932 

Shaw,  Pittmam,  Potts  &  Trowbridge 

Washington,  D.C. 

(Law  Firm  *  Associate) 

1932  -  1933 

Deputy  Assistant  Director 

Office  of  Policy  Development 

White  House 

1993  -  1983 

Shaw,  Pittman,  Potts  &  Trowbridge  ^ 

1933-84  Associate 

1985*09  Partner 

1984  -  1989 

2300  M  Street  Associates 

real  estate  investment  partnership 

with  a  number  of  other  Shaw,  Pittman  partners 

*  In  connection  with  lav  practice  at  Shav,  Pittman, 
when  the  firm  vas  asked  to  set  up  a  new  corporation  for 
a  client r  I  would  occasionally  be  listed  as  an 
incorporating  director/officer  for  purposes  of  filing 
incorporation  papers  but  would  be  replaced  by  the  per* 
manent  director/officer  at  the  first  corporate  meeting. 
In  one  case,  however,  t  actually  did  serve  on  a  cli¬ 
ent's  board,  in  April  1936,  Scottish  Widcws  Fund 
Assurance  Society,  a  U.K.  insurance  company,  asked  me 
to  serve  on  the  board  of  its  two  wholly-owned  U.S. 
subsidiaries,  "Dalkeith  Corporation"  and  "1146  19th 
Street  Corporation",  These  corporations  own  a  commer* 
ciai  office  building  in  Vlashington,  D.C.  I  served  as  a 
director,  vice  president,  and  treasurer  of  each  subsid¬ 
iary  from  April  1936  to  January  1939, 
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7.  Military  Scrvicei  Have  you  had  any  aiiltary  service?  If 
sOf  give  particulars*  including  the  dates,  branch  of  ser¬ 
vice,  rank  or  rate,  serial  nuaber  and  type  of  discharge 
received. 

None 

0,  Honors  and  Avarda;  List  any  scholarships,  fellowships,  hon¬ 
orary  degrees,  and  honorary  society  aemberships  that  you 
believe  should  be  of  interest  to  the  Committee. 

HDPL  Fellowship  < Mandarin  Chinese) 

Order  of  the  Coif 

J.O.  With  Highest  Honors 

0,  Bar  Associations  a  List  all  bar  associations,  legal  or 

judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Virginia  State  Bar 

District  of  Columbia  Bar 

American  Bar  Association 

10,  Other  Membership;  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong, 

American  Sar  Association 

Knights  of  Columbus 

11,  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapse  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Virginia  Supreme  Court  1977  to  present 

District  of  Columbia  Court  of  Appeals 

197B  to  present 

U,S,  District  Court  for  the  District  of  Columbia 

197B  to  present 
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U.S.  Court  of  Appeals  for  the  District  oC  Columbia  Circuit 

197S  to  present 

U*S*  Court  of  Appeals  for  the  Federal  Circuit 

198d  to  present 

12.  Published  Writinoat  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  eater ial  not 
readily  available  to  the  Cottsilttee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  const itu* 
tional  lav  or  legal  policy.  If  there  vere  press  reports 
about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  then. 

None 

13.  Health;  Hhat  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  ezanlnat ion. 

Excellent.  September  38,  1988  (complete  physical) 

14.  f.ublic  Of f ices  State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
temts  of  service  and  vbether  such  positions  vere  elected  or 
appointed.  State  ( chronologically j  any  successful  can** 
didacies  for  elected  public  office. 

None,  other  than  the  govetfiment  positions  listed  in  no,  6 
above, 

15.  Legal  Career t 

a.  Describe  chronologically  your  lav  practice  and  experl* 

ence  after  graduation  from  lav  school  Including; 

1,  Whether  you  served  as  clerk  to  a  judge,  and 
if  so,  the  name  of  the  judge,  the  court,  and 
the  dates  of  the  f^riod  you  vere  clerk; 

2,  ihiether  you  practiced  alone,  and  if  so,  the 
address  and  dates; 

3,  The  dates,  names  and  addresses  of  lav  firms 
or  offices,  companies  or  government  agencies 
vith  which  you  have  been  connected,  and  the 
nature  of  your  connection  vith  each; 

b.  1.  What  has  been  the  general  character  of  your 

lav  practice,  dividing  it  into  periods  vith 
dates  if  its  character  has  changed  over  the 
years? 

2.  Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialized. 
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C  4  * 


24 


34 

i. 


5. 


Did  fou  appear  in  court  tra<[V«ntiy, 
occaBionallyt  or  not  at  all?  t£  the  frequency 
ot  your  appearances  In  court  varied,  describe 
each  such  variance,  giving  dates, 

What  percentage  of  these  appearance  vas  in; 

(a)  federal  court 

(bl  states  courts  of  record; 

(c)  other  courts* 

What  percentage  of  your  litigation  vas: 

(a)  civil; 

Cb^  crininal* 

State  the  number  of  cases  In  courts  of  record 
you  tried  to  verdict  or  judgment  {rather 
than  settled) ,  Indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate 
counsel. 

What  percentage  of  these  trials  was; 

(a)  jury: 
tbi  non- jury. 


I  attended  lav  school  at  night  from  September  1973  to  June 
1977 f  vhiLe  I  vas  working  for  the  Central  Intelligence 
Agency.  From  February  1975  forward,  I  served  in  the 
Agency’s  Office  of  Legislative  Counsel*  Hy  principal  duties 
were  analysing  the  impact  of  proposed  legislation  on  Agency 
operations,  drafting  Agency  bill  comments,  drafting  Hill 
testimony,  carrying  on  liaison  with  Congressional  committee 
staffs,  drafting  Agency-proposed  legislation,  and 
coordinating  legislative  activities  with  other  agencies  and 
0KB. 


In  July  1977,  I  Left  the  Agency  to  serve  as  law  clerk  to  the 
Honorable  Malcolm  H,  Wilkey,  U.S,  Circuit  Judge,  U.S,  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  E  com¬ 
pleted  my  clerkship  in  September  197$, 

In  October  1973,  I  started  as  an  associate  with  the 
Washington,  D,c,  lav  firm  of  Shaw,  Pittman,  Potts  l 
Trowbridge.  I  was  the  55th  lawyer  at  the  firm.  1  remained 
at  the  firm  as  an  associate  until  May  1902. 

During  this  period  as  a  Shaw,  Pittman  associate,  I  func¬ 
tioned  largely  as  a  generalist,  with  about  70%  of  my  time 
devoted  to  litigation  and  about  30%  to  other  areas  of  the 
firm's  practice.  The  firm's  clients  were  mainly  national  or 
large  local  corporations.  My  responses  to  questions  no,  16 
and  17  below  describe  some  of  the  matters  upon  which  t 
worked. 


The  litigation  --  all  civil  --  was  varied,  although  a  sig¬ 
nificant  part  of  it  involved  environmental  cases.  Virtually 
every  case  I  worked  on  was  staffed  by  a  total  of  two  lawyers 
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one  supervising  partner  and  Although,  in  nuittber,  I 

handled  more  state  court  cases  than  federal,  I  devoted  sub- 
stantially  more  time  to  the  federal  cases  because  they 
tended  to  be  more  complex.  Appearances  in  federal  cases 
were  infrequent  and  were  generally  handled  by  the  ' 

supervising  partner,  t  occasionally  appeared  in  state  court 
cases,  usually  to  argue  motions.  Host  of  the  cases  upon 
vhich  1  vorKed  either  were  settled  or  disposed  of  on  motion. 

One  complex  envirbnmental  case  vent  to  non-jury  trial  in 
federal  district  court,  Atchinsonf  T,&  S.F.Rv.Co.  v. 
Alexander,  4S0  F.Supp,  SQO  1D,D.C.I9T9K  We  represented 
deCendant-intervenor  and  played  a  substantial  role  in  the 
case,  1  assisted  the  partner  who  tried  the  case  for  our 
client.  Judgment  was  for  defendant  and  was  upheld  in  all 
material  respects  on  appeal.  Izaak  Walton  Leaoug  of  America 
V,  Marsh.  655  F,2d  34$  tD.C,  Cir,  1931),  See  my  response  to 
question  no.  16  for  further  details. 

An  arbitration  I  handled  vent  to  a  final  award.  Berlin  v. 
Chew  Chase  Lake  Coro,,  16  10  0071  81  (American  Arbitration 
Association),  The  case  involved  valuation  of  a  closely-held 
corporation.  Me  represented  the  defendant.  I  assisted  the 
supervising  partner  who  tried  the  case.  The  final  award  was 
substantially  below  the  amount  sought  by  plaintiff. 

Examples  of  some  of  the  non-1 it Igation  matters  1  worked  on 
during  this  period  are  provided  In  response  to  question 
no.  17  below. 

In  Hay  1982^  I  left  Shaw,  Pittman,  Potts  4  Trowbridge  to 
accept  a  position  as  Deputy  Assistant  Director  for  Legal 
Policy  in  the  Office  of  Policy  Development  at  the  White 
House,  My  responsibilities  included  (1)  preparing  briefing 
papers  for  senior  White  House  staff;  (2>  coordinating  prepa¬ 
ration  of  briefing  papers  and  decision  documents  for  the 
Cabinet  Council  on  Legal  Policy;  (3)  representing  the  White 
House  on  ii^ter-agency  working  groups;  and  (4)  reviewing 
agency  bill  comments  and  testimony  in  conjunction  with  the 
0MB  process, 

in  September  1983^  I  left  the  white  House  and  returned  to 
Shaw,  Pittman,  Potts  $  Trowbridge,  In  October  1984,  I  was 
elected  as  a  partner,  effective  January  1985,  The  firm  cur¬ 
rently  has  over  225  lawyers. 

Since  returning  to  Shaw,  Pittman,  the  nature  of  my  practice 
has  been  different  than  it  was  during  my  earlier  period  with 
the  firm.  In  recent  years  I  have  spent  less  time  on  litiga¬ 
tion  and  more  on  administrative/regulatory  matters  before 
federal  agencies,  for  examples  of  these  non-litigation 
projects  see  responses  to  question  no,  17  below. 
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In  the  litigation  area,  while  1  have  taken  on  fewer  oases,  I 
have  now  assumed  lead  responsibility  on  these  matters*  My 
court  appearances  have  been  more  frequent,  and  have  been 
either  in  federal  court  or  in  federal  administrative  tribu¬ 
nals.  I  have  tried  one  case  to  verdict  as  co-counsel  in  a 
non- jury  administrative  trial,  (See  Murray  v*  Henry  J, 
Kaiser  Co,  in  response  to  question  no.  16  below.) 

tfi4  Litioat lont  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled,  Give  the  citations. 

If  the  cases  were  reported,  and  the  docket  number  and  date 
If  unreported.  Give  a  capsule  summary  of  the  substance  of 
each  case.  Identify  the  party  or  parties  whom  you  repre¬ 
sented;  describe  in  detail  the  nature  of  your  participation 
in  the  litigation  and  the  final  disposition  of  the  case. 

Also  state  as  to  each  cases 

(al  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name 
of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 
(c^  the  individual  name,  addresses, 

and  telephone  numbers  of  co- counsel 
and  of  principal  counsel  for  each 
of  the  other  parties. 

The  following  include  cases  that  were  decided  on  motion  and 
some  that  were  settled.  On  all  the  listed  cases,  except  for 
no,  10,  I  was  the  sole  associate,  supervised  by  one  partner* 
On  no.  10,  I  am  the  supervising  partner  assisted  by  one 
associate  * 

1.  Atchinson,  T.6  S.P-RVy  Co,  v,  Alexander,  480  F.Supp, 

980  (b.D.C,  19797,  aff*d  in  part,  rev'd  in  part  sub  nom, , 
Izaak  Walton  League  of  America  v.  Karsh,  655  F,2d  346  (0*C* 
Cir,)*  oef^-  t^enied.  4S4  U.S.  1092  (19811,  (District  Judge: 
Richey)  (cTrcuTtJudges:  Wright,  Hobb,  Penn). 

Almost  one-quarter  of  my  time  from  October  1978  through  July 
1981  was  devoted  to  defending  against  an  action  brought  by 
10  midwestern  railroads  and  three  environmental  groups 
challenging,  under  KEPA  and  the  APA,  a  Corps  of  Engineers* 
decision  to  construct  an  expanded  replacement  facility  for 
Lock  8  Dam  26  on  the  Mississippi  River,  We  represented  the 
defendant- intervenor,  Association  for  the  Improvement  of  the 
Mississippi  River  ("aimR"),  an  association  of  over  350 
municipal itieSf  businesses,  farm  and  Labor  organizations, 
waterway  carriers,  and  shippers  that  depend  on  waterway 
transportation.  The  case  involved  extremely  complex  techni¬ 
cal  and  legal  issues.  Although  the  Corps  was  represented  by 
OOJ,  AIHR  played  a  leading  role  in  all  aspects  of  the  case. 

I  was  responsible  for  legal  research;  developing  factual  and 
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expert  evidence;  discovery;  trial  preparation;  drafting 
numerous  motionsi  pre-trial  brief,  post^trial  brief,  appel¬ 
late  brief  and  reply  brief,  opposition  to  cert,  petition. 

The  trial  court  found  for  the  Corps  and  AIMH;  the  Court  of 
Appeals  upheld  the  trial  court  on  all  material  points.  Gov¬ 
ernment  counsel  was  Fred  Disheroon,  E$q,,  Lands  Division, 
U.s.  Dep*t  of  Justice,  Washington,  OX.  Opposing  counsel 
vas  Joe  Karaganis,  Karaganis  &  Gail  Ltd.,  ISO  H.  Wacker 
Drive,  Chicago,  Ill.  60G0S.  ( 312 ) 7B2-1305 , 

2,  Potcraac  Electric  Poirer  Co.  EPA.  650  F.2d  509  (4th 
Cir.)#  cert,  denied,  455  U,S.  1016  (1981).  (Circuit  Judges; 
Widener,  Phillips,  Ervin), 

From  May  1980  through  November  19B0,  I  represented  PEPCO  in 
its  petition  for  review  of  an  EPA  decision  that  the  Chalk 
Point  4  Unit  was  subject  to  the  nev  source  performance  stan¬ 
dards  for  fossil-fuel  steam  generating  units  under  the  Clean 
Air  Act.  I  was  responsible  for  legal  research  and  drafting 
a  substantial  portion  of  the  brief,  The  Court  of  Appeals 
upheld  the  EPA  decision.  Opposing  counsel  was  Bingham 
Kennedy,  Esq,,  Lands  Division,  Department  of  Justice, 
Washington,  DX, 

3,  Group  Health  Ass’n.  Irtc.  v.  Blumenthal.  453  A, 2d  1198 
(Md .  Ct.App.  1^3)” 

From  February  19B1  through  January  1983,  1  defended  Group 
Health  Association  (GKA)  in  a  negligence  and  wrongful  death 
diversity  action  in  U.S,  District  Court  for  the  District  of 
Maryland.  GKA  moved  to  dismiss  on  the  grounds  (1)  that  the 
claims  were  subject  to  mandatory  arbitration  under 
Maryland's  Health  Care  Malpractice  Claims  Act,  and  (2)  that 
Maryland  did  not  recognise  a  wrongful  death  action  for  a 
non-viable  child  born  alive.  The  district  judge  certified 
questions  to  the  Maryland  Court  of  Appeals.  The  Court  of 
Appeals  held  for  GHA  that  the  action  was  subject  to  arbitra¬ 
tion,  but  held  also  that  an  action  did  lie  fir  wrongful 
death  of  a  non-viable  child,  1  was  responsible  for  factual 
investigation?  legal  research;  discovery;  drafting  plead¬ 
ings,  motion  to  dismiss,  brief  and  reply  brief  in  Court  of 
Appeals.  Opposing  Counsel  were  Jonathan  Azrael,  Esq., 

Aarael  6  Gann,  Baltimore,  Md.  and  John  Jude  O'Donnell,  Esq., 
Rockville,  Md. 

4,  Berlin  V.  Chew  Chase  Lake  Corp. .  16  10  0071  (American 
Arbitration  Associationr 

From  March  1981  through  March  1982,  I  represented  B.F.  Saul 
and  Chevy  Chase  Lake  Corporation  in  an  arbitration  over  the 
valuation  of  a  minority  interest  in  a  closely-held  corpora¬ 
tion.  We  were  urging  a  low  value,  I  was  responsible  for 
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development  of  facts,  Le^dl  research,  all  aspects  of  trial 
preparation,  development  of  expert  testimony!  pre-trial 
brief !  poat- trial  brief.  The  final  avard  was  higher  than 
our  position,  but  subatant tally  lover  than  that  urged  by  our 
opponent.  The  arbitrators  verc  Daniel  Coon,  David  Gruber, 
Michael  Jackley,  c/o  American  Arbitration  Association,  1730 
Rhode  Island  Ave.,  Washington,  D,C,  Opposing  counsel 

vas  Charles  Lee  Eisen,  Esq,,  Kirkpatrick,  Lockhart,  1800  H 
Sti,  Washington,  D.C,  2003G. 

S.  Murray  v.  Henry  J,  Kaiser  Co,,  84-ERA-4  (DDL  ALJ 
Roke  t  enetz,  1984) 

From  September  1983  through  May  1984,  I  defended  Henry  J. 

Kaiser  Co.  (HJKJ,  constructors  of  the  Zimmer  nuclear  pover 
plant,  against  a  "whistleblower*’  suit  brought  by  a  dis¬ 
charged  employee  {Murray^  under  the  Energy  Reorganiaatton 
Act.  The  case  was  highly  sensitive  because  it  was  litigated 
during  a  pending  grand  jury  investigation  into  alleged  ille¬ 
gal  conduct  by  HJK  in  the  construction  of  Zimmer,  Including 
some  of  the  allegations  raised  by  Murray,  (See  response  to 
question  no*  17  below. 1  i  vas  responsible  for  factual 
development,  discovery,  drafting  pre-trial  statement,  trial 
preparation,  and  post-trial  brief.  The  case  vas  tried 
before  a  Dep't  of  Labor  ALJ  in  Cinncinati,  Ohio,  I  person¬ 
ally  tried  half  the  case,  with  a  Shaw,  Pittman  partner 
trying  the  other  half.  The  ALJ  decided  foe  defendant  HJK- 
Opposing  counsel  was  Andrew  8,  Dennison,  Esq.,  20Q  Main  | 

Street,  Sataviaj  Ohio  4S103. 

€.  Arlcx,  Inc,  v,  B.  Francis  Saul ,  ct  al..  Lav  No.  199$2, 
Circuit  Court  of  Arlington  County  (1978)  (Winston,  J.) 

From  November  1970  through  September  1979,  I  represented  the 
B,F,  Saul  Real  Estate  Investment  Trust,  defendant  ground 
lessor  in  a  suit  by  lessee  who  operated  a  Howard  Johnson's 
hotel  on  the  leased  site.  The  dispute  was  over  the  proper 
method  for  calculating  lease  payments.  On  March  S,  1979, 
the  trial  court  granted  judgment  to  defendant  on 
cross-motions  for  summary  judgment.  The  plaintiff  peti¬ 
tioned  for  appeal  to  the  Virginia  Supreme  Court,  which 
denied  the  petition  on  March  15,  1979.  1  was  responsible 

for  factual  investigation,  legal  research,  preparing  motion 
for  summary  judgment,  preparing  brief  in  opposition  to  peti¬ 
tion  for  appeal  in  the  Virginia  Supreme  Court,  Opposing 
counsel  was  LeRoy  £.  Batchelor,  Esq.,  2060  N.  14th  St., 

Arlington,  va.  22201.  (703)525-0102, 
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7*  Rappa  V.  United  States*  gt  al..  Civil  Kc*  73-0612 
(0,0X,)  {ParKer,  j. ) 

From  October  1978  to  March  1980  defended  a  former  high-level 
CPSC  official  (Dimeoffy  in  an  action  brought  by  another 
former  CPSC  official  (Rapps)  against  the  CPSC  and  several 
current  and  former  CPSC  officials  for  violation  of  constitu¬ 
tional,  statutory,  and  common  lav  rights.  The  other  federal 
defendants  vere  represented  by  the  Department  of  Justice. 

The  case,  which  involved  numerous  complex  legal  issues,  was 
settled  on  the  eve  of  trial.  I  was  responsible  for  factual 
invest igat ion;  extensive  legal  research;  conducting  most 
discovery;  drafting  numerous  motions,  including  motions  to 
dismiss,  motions  for  summary  judgment,  pre-trial  statement, 
etc.  During  discovery,  I  successfully  overcame  a  claim  of 
newsman's  privilege  by  a  journalist  witness.  Plaintiff 
Rapps  was  represented  by  Raymond  Battocchi,  Esg. ,  Cole  4 
Groner*  1730  K  St.*  N,w, ,  Washington,  D,C.  (202)331-8888, 

The  other  federal  defendants  were  represented  by  Lawrence 
Moloney,  Esq,,  U.S,  Dep't  of  Justice,  Civil  Division, 
Washington,  D.C, 

S,  Provident  Lite  Ins.  Co*  v.  Life  Investors.  Inc,,  v. 

Eoui  tabic  of  Iowa  Companies ,  Civil  Act  ion  tfb ,  7&-1Q61 

TdTnTdT) 


From  October  1978  through  October  1979,  I  represented  Equi¬ 
table  of  Iowa,  third-party  defendant  in  a  16(b)  short-swing 
profits  suit,  Provident  Life  Insurance  Cq,  sued  Life  Inves¬ 
tors,  Inc,  to  recover  short-swing  profits  realized  by  Life 
Investors  on  the  sale  of  Provident  stock  to  Equitable.  Life 
Investors  impleaded  Equitable  as  a  third-party  defendant. 

The  case  was  settled  prior  to  trial,  I  was  responsible  for 
factual  investigation,  discovery,  legal  research,  legal 
advice  on  settlement.  Opposing  counsel  for  Provident  Life; 
James  Collins,  Esq.,  Boodell,  Sears,  Sugrue,  Giambalvo  6 
Crowley,  One  IBM  Plaza,  Suite  2650,  Chicago,  tH. 
(312)222-9400;  for  Life  Investors:  Charles  Mulaney,  Jr., 
Esq.,  Mayer,  Brown  &  Platt,  231  South  LaSalle  St.,  Chicago, 
Ul.  (312)782-0600. 

9.  Marshall  v.  Schlumberoer  Well  Services.  OSHRC  Docket 
NO,  79-3912,  Region  III  (ALJ  Cutler) 

From  October  1979  to  May  1980,  I  represented  a  Schlumberger 
subsidiary  in  defending  against  an  OSKA  complaint  arising 
from  a  fatal  explosion  at  a  West  Virginia  job  site.  The 
case  was  settled  by  joint  stipulation  in  May  1980.  I  was 
responsible  for  factual  investigation,  legal  research, 
pleadings,  settlement  discussions.  Opposing  counsel  were 
Marshall  Harris,  Esq^  and  Joseph  Crawford,  Esq.  of  the 
Office  of  Solicitor,  U.S.  Dep't  of  Labor,  3536  Market 
Street,  Philadelphia,  Pa.  19104.  (215)596-5165, 
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iO.  Cuth^rz .  et  al.  tJ-S>  Key^  4  itorld  Report,  66  Civ^ 
2517  (GLG)  (S.D.U.Y.i  (Jiidge  G.  Go^ttel) . 

froin  January  1966  to  the  present  t  have  been  lead  counsel 
defending  U.S,.  Kevs  6  World  Keport  in  e  large, 
fnuit  1-plaintiff  age  discrimination  suit  under  the  ADEA..  The 
suit  arises  from  the  termination  of  half  of  UtS,  Wevs' 
advertising  sales  force  after  the  magazine  vas  taken  over  t>y 
a  nev  owner.  I  have  conducted  and  defended  extensive  dis¬ 
covery,  represented  O^S.  News  in  all  court  appearances, 
drafted  and  argued  motion  for  summary  judgment.  The  motion 
vas  denied.  Trial  has  been  postponed  until  summtt  1969. 
Opposing  counsel  are  Judith  Vladeck  and  Anne  Vladeck  of 
uiadeck,  waldman,  Elias  6  Engelhard,  1501  Broadway,  New 
York,  N.Y.  (212)354-8:10. 

17.  Legal  Agtivitieag  Describe  the  moat  significant  legal 

activities  you  have  pursued,  including  significant  litiga¬ 
tion  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the  priv¬ 
ilege  has  been  waived.) 

1.  I  worked  on  the  following  matters  as  an  associate  at 

Shaw,  Pittman,  Potts  &  Trowbridge.  (Except  where  other¬ 
wise  noted,  I  vas  the  sole  associate,  supervised  by  one 
partner. ) 

First  Pennsylvania  Bank  (6/60  -  9/80)  Prepared  legal  opinion 
for  Board  of  Directors  of  First  Pennsylvania  Corporation 
fFPC)  re  propriety  of  advancing  indemnification  to  Board 
Chairman  who  had  retained  separate  counsel  to  defend  Lawsuit 
against  PPC,  the  Chairman,  and  other  individuals,  alleging 
violations  of  antitrust  lavs  and  the  Bank  Holding  Company 
Act.  1  did  the  factual  investigation,  legal  research  and 
analysis,  drafted  legal  opinion,  and  made  part  of  oral  pre¬ 
sentation  to  the  Board. 

Zimmer  Grand  Jury  Investigation  (5/B3  -  9/04)  Spent  the 
substantial  part  of  a  year  successfully  defending  Henry  J, 
Kaiser  Co.  in  connection  with  a  grand  jury  investigation 
into  possible  violations  of  federal  law  in  the  construction 
of  the  ‘'Zimmer*  nuclear  plant  in  Cincinnati,  Ohio.  Also 
handled  a  parallel  NRC  investigation  and  three  related  whis¬ 
tleblower  cases.  Extensive  factual  investigation,  witness 
interviews,  etc. 

United  States  v.  a.b.  Chance  Co..  Civil  Action 
No.  SO-0034-pTh]  (N-D.W.Va.)  <1/79  -  5/80)  Represented 
Parkersburg,  west  Virginia  plant  charged  with  violating 
Clean  Water  Act.  The  case  was  settled  by  consent  decree 
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errtered  May^  15,  19S0.  !  was  responsible  for  factual  inves¬ 

tigation,  Legal  research  and  drafting  pleadings^  Opposing 
counsel  was  Assistant  U.S.  A^ttorney  william  a.  Kolibashr 
Dep' t  of  J\isticef  Wheeling,  West  Virginia. 

Ring  V.  GPU  Wyclcar,  03^£SLA-IO  (Dep't  of  Labor) 

(6/64  -  11/B4) Defended  GPU  in  whistleblower  case  arising 
out  of  Three  Mile  Island.  Extensive  discovery,  trial  prepa¬ 
ration.  Settled  on  eve  of  trial, 

American  Hanaaepent  Systems,  inc^  v.  Delphi  Associatea. 

Civil  Action  No.  79-2467-T(d. Mass.)  (1/79  -  1/82)  ^rked 

with  a  partner  and  another  associate  representing  AMS  in  a 
suit  seeking  damages  for  breach  of  contract  and  in  quantum 
meruit.  Defendant  Delphi  had  been  prime  contractor  on  a 
project  to  design  MMIS  computer  system  for  State  of 
Illinois.  AMS  sued  under  Its  subcontract  with  Delphi  to 
recoup  substantial  losses.  Participated  in  extensive  dis¬ 
covery  and  motions.  Case  was  settled, 

MisceUaneous  L.itiqation:  (10/76  -  3/82)  Handled  numerous 
smaller  cases,  including  defense  of  Group  Health  Association 
in  a  series  of  medical  malpractice  suits,  ail  of  which  set¬ 
tled;  Robinson  v.  WMATA,  Civil  Action  No.  6610-80  (D.C, 
Sup.Ct.J;  Davis  v.  Pa tow.  civil  Action  No.  12220-79 

(D.C. Sup.Ct , ) ;  ^triblinq  v,  Mel-Art,  Inc*.  Civil  Action  No, 
650-60  (D.C.Sup.Ct , } .  Also  handled  numerous  smaller  commer¬ 
cial  cases  which  were  either  decided  on  motion  or  settled, 
including  Westi^inster  Investing  Coro,  v.  Nordheimer.  Civil 
Action  No.  2924-60  (D.C.Sup.Ct , ) j  Malawer  6  Associates  v. 
Centennial  Contractors,  Inc,.  Chancery  Ho-  §2053  (Cir.Ct. 
Fairfax  Cty. ) 

GHA  Labor  Masters  (1979-02,  84)  Represented  Group  Health 
Association  in  a  half  dozen  labor  disputes  with  its  physi¬ 
cians'  union.  AIL  involved  arbitration  of  grievances  under 
the  collective  bargaining  agreement  —  one  major  grievance 
related  to  working  conditions,  the  others  related  to  indi¬ 
vidual  disciplinary  actions-  All  disputes  were  settled 
prior  to,  or  during, ^arbitrat ion .  Extensive  factual  inves¬ 
tigation,  legal  research,  arbitration  preparation,  negotia¬ 
tion  - 

Virginia  CQn<^ominiumfi  (1979)  Prepared  ail  legal  documents, 
prospectuses,  etc.,  in'CDnhecti on  with  three  of  the  earliest 
condominium  conversions  under  the  Virginia  Condominium  Act, 
The  three  projects  vere:  Horizon  House,  Huntington  Club,  and 
Telegraph  Hill-  the  Horizon  House  documents  were  distrib¬ 
uted  by  the  state  as  "models' - 
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B.F,  Saul  RglT  (19ai)  Worked  on  various  securities  matters 
for  REIT,  Including  advice  and  submissions  to  SEC  pursuant 
to  Rule  14a-i  re  omission  of  shareholders  *  proposals  from 
proxy  material. 

2.  I  handled  the  fol loving  matters  as  a  partner  at  Shav. 
Pittmant 

Kational  Air  Transportation  Association  (3/8S  *  5/851  Rep¬ 
resented  NATA  in  connection  vith  proposed  IRS  regulations  on 
the  use  of  employer -provided  aircraft.  Prepared  and  sub¬ 
mitted  formal  comments. 

national  Rutoreobilc  Dealers  Association  (2/85  -  present! 
Represent  NADA  on  a  variety  of  tax  issues.  In  1985  and  1986 
prepared  and  submitted  a  series  of  formal  comments  on  pro¬ 
posed  IHS  regulations  re  taxation  of  auto  salesman's  demon¬ 
strators. 

Knights  of  Columbus  (12/84  -  present)  Represent  Knights  of 
Columbus  in  connection  vith  preserving  the  tax  exemption  for 
^'fraternal  benefit  societies^  under  Section  501(c)(0).  Pre¬ 
pared  and  submitted  numerous  comments  during  1985  and  1986. 
Assisted  K  of  C  in  prevailing  on  Administration  and  House 
Ways  &  Keans  Committee  to  preserve'  exemption  in  ^Treasury 
II"  and  subsequent  Tax  Reform  legislation. 

Mutual  of  Qaaha  (7/85  -  12/05)  Represented  Mutual  of  Omaha 
in  connection  vith  0PM  proposed  regulations  relating  to  the 
Federal  Employees  Health *8enef it  Program^  a  substanial  part 
of  the  company's  business.  Prepared  and  submitted  formal 
comments. 

Carolina  Rover  L.  Lioht  (4/85  -  7/85)  Researched  and  pre¬ 
pared  comprehensive  legal  memoiandum  assessing  CPL's  poten¬ 
tial  claims  against  Westinghouse  for  installing  allegedly 
defective  generators  in  CPL's  nuclear  power  plant. 

Sallie  Kae  (1/88  -  3/88)  Represented  SLMA  in  connection 
vith  Department  of  Education  regulations  relating  to  due 
diligence  requirements  under  the  Guaranteed  Student  Loan 
Program.  Analyzed  potential  legal  challenges  to  regula¬ 
tions  . 

Taiwan  Power  (9/06  -  10/88)  Represented  the  government-owned 
utility  of  Taivan  in  connection  vith  its  pre-sanction, 
long-term  supply  contracts  for  Kamlbian  uranium. 
Unsuccessfully  sought  from  Treasury  Department  an  interpre¬ 
tation  of  sanctions  legislation  that  would  allow  for  "in 
transit"  processing  of  Taivan  Power's  uranium.  Also  sought 
legislative  relief. 
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Pico  Ski  Resort  (6/67  -  present J  Represent  Vermont  sk;i 
resort  irv  resisting  initlel  efforts  by  the  bepertment  of 
Interior  to  locate  A^ppalachien  Tfsll  through  the  resort  in  a 
way  that  vould  cripple  future  operations.  Prepared  exten- 
aive  submissions  and  presentations  to  DOl  relating  to  its 
legal  obligations  under  the  National  Trail  Systems  Act. 

Equitably  of  lova  (11/87  -  9/68)  Represented  Des  Moines- 
based  company  in  opposing  a  UDAG  grant  for  the  development 
of  a  major  shopping  mall  on  the  outskirts  of  Des  Moines. 
Prepared  extensive  subraissions  to  HUD.  Prepared  complaint. 
The  grant  vas  not  awarded. 

U.S.  _Wews_<it_  Hot  Id  Report  (0/87  -  9/87)  Successfully  assisted 
ti.S.  News  in  obtaining  PCC  recognition  of  exception  to  Equal 
Time  rule  for  television  series  featuring  David  Frost  inter* 
views  of  Presidential  candidates.  Made  written  and  oral 
presentations  to  FCC  staff  and  commiss Loners. 

Miscellaneous  Litigation  Currently  representing  Emerson 
Electric  in  prosecuting  claims  against  the  United  States  for 
"over  and  above'’  work  on  two  defense-related  contracts. 
Matters  are  pending  before  the  Armed  Services  Board  of  Con- 
t ract  Appeals. 

Other  Legal-Related  Activities  In  1986  i  served  on  two  peer 
review  panels  for  the  National  institute  of  Justice.  In  the 
fall  semester  of  1987,  i  assisted  a  Shaw,  Pittman  colleague 
by  teaching  one  of  his  Legal  Research  L  Writing  sections  at 
GMU  Lav  School  cn  a  voluntary,  unpaid  basis.  In  1985  and 
1986|  I  spoke  regularly  on  "The  Presidency"  to  high  school 
students  as  part  of  the  Close-Up  Foundation's  program. 
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II.  PIHAHCIAL  DATA  AHD  COWPLICT  OP  IWTERBST  (PUBLIC) 


I.  List  sources,  ssounts  aod  dates  of  all  anticipated  receipts 
fron  deferred  Incoate  arrangements,  stock,  options, 
uncompleted  contracts  and  ottier  future  benefits  vhich  y^ou 
expect  to  derive  from  previous  business  relationships, 
former  employers,  clients,  or  customers ,  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the 
future  for  any  financial  or  business  Interest. 

None,  except  for  my  withdrawal  payment  from  Shaw,  Pittman, 
Potts  t  Trowbridge.  The  payment  will  be  made  pursuant  to 
the  firm's  January  19S7  partnership  agreement,  which  has 
been  reviewed  by  appropriate  Department  of  Justice  ethics 
officials,  Linder  the  agreement,  I  will  receive:  (i)  my  cap¬ 
ital  account;  (ii)  a  severance  payment  based  on  a  fixed  for¬ 
mula;  (ili)  the  pro  rata  share  of  my  1S&9  draw  up  until  my 
withdrawal  of  the  firm.  I  expect  the  total  amount  of  my 
withdrawal  payment  from  Sha#,  Pittman,  Potts  t  Trowbridge 
will  be  approximately  $75,000.  The  amount  of  payment  is 
fixed  at  the  time  of  ray  departure,  and  I  will  have  no  con¬ 
tinuing  interest  in  the  fir, 4.  The  firm  has  the  option  of 
making  the  payment  in  installments  over  two  years,  but  I 
expect  full  payment  within  a  year. 

In  addition,  I  am  considering  selling  my  interest  in  2300  N 
St.  Associates,  a  real  estate  partnership  that  owns  interest 
in  the  gommercLal  office  building  located  at  2300  K  St., 

K.W.  Washington,  D.C.  As  noted  in  my  SF278,  I  estimate  the 
value  of  my  interest  is  between  $50,000  and  $100,000. 

2,  explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
detenninifig  in  the  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are 
llJcely  to  present  potential  conflicts-of- interest  during 
your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

Due  to  the  nature  of  my  assets  and  the  position  I  have  been 
nominated  for,  I  am  not  likely  to  have  a  financial  conflict. 
If  1  do,  I  will  follow  the  requirements  of  IS  U.S.C.  5208  by 
either  disqualifying  myself  or,  if  appropriate,  obtaining  a 
waiver.  j 

While  I  will  not  have  a  continuing  financial  relationship 
vith  Shaw,  Pittman,  Potts  t  Trowbridge,  matters  involving 
the  law  firm  may  arise.  If  this  occurs  --  of  if  other 
potential  non-f inanclal  conflicts  arise  —  1  will  consult 
vith  my  assigned  ethics  counsellors  at  the  Department,  1 
understand  the  Department  follows  the  guidelines  of  the 
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Administrative  Conference  of  the  United  States  to  resolve 
potential  non- f inane ial  conflicts  of  this  sort.. 

Do  you  have  any  plans,  cottoiitjaents,  or  agrjbements  to  pursue 
outside  eniplo|mentp  vith  or  without  compensation,  during 
your  service  in  the  position  to  which  you  have  been  nomi¬ 
nated?  If  so,  explain. 

KO* 

List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
-calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents*  royalties,  patents,  honoraria,  and 
other  items  exceeding  or  more  (if  you  prefer  to  do  so* 

copies  of  the  financial  disclosure  report,  required  by  the 
Government  Act  of  1978,  may  be  substituted  here,> 

Please  see  my  SF27d. 

Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for). 

Please  see  attached  financial  statement. 

Have  you  ever  had  a  position  or  played  a  role  in  a  political 
campaign?  [f  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign, 
your  titles  and  responsibilities. 

vice  Chairman,  D.C,  Lawyers  for  Seagan-Bush,  1981 
Bush  for  President  1988  (vice  Presidential  Candidate 
Screening  Team) 
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FINANCIAL  STATEMENT 
NET  WORTH 
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III,  GENERAL  (PUBLIC) 


1,  An  ethical  consideration  under  canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
''every  lawyer,  regardless  of  professional  prominence  or  pro¬ 
fessional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged.*  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each, 

Hy  lav  partnership  has,  for  the  past  several  years,  made 
substantial  cash  contributions  to  groups  providing  legal 
services  to  the  indigent  and  needy*  The  firm  also  supports 
an  active  in-house  pro  bono  program  which  has  been  widely 
commended  in  the  Kish ing ton  legal  community. 

In  igSO  I  reviewed  and  critiqued  a  brief  prepared  by  another 
associate  in  a  pro  bono  Bivens  action  against  a  government 
official,  and  I  served  on  a  mock  appellate  panel  to  prepare 
the  associate  for  oral  argument.  (4,S  hrs.) 

in  ISBX  I  represented  pro  bono  a  young  retarded  woman  who 
was  discharged  from  her  job  at  a  large  department  store. 
After  tny  calls  and  correspondence  to  the  parent  company,  the 
store  rehlred  the  woman  and  apologised.  The  matter  involved 
legal  research  into  possible  state  and  federal  claims, 
drafting  demand  letters,  etc.  (9.D  hrs.) 

In  early  1992  I  brought  into  the  firm,  as  a  pro  bono  matter* 
two  Ethiopian  nationals  seeking  asylum.  The  work  on  these 
cases  was  done  by  a  more  junior  associate  with  expertise  in 
immigration.  One  of  the  clients  obtained  asylum,  the  other 
ultimately  decided  not  to  seek  it*  (2.0  hrs.) 

In  108$  1  agreed  to  assist,  on  a  pro  bono  basis,  the  Catho¬ 
lic  League  for  Religious  £  Civil  Rights  in  bringing  an 
action  challenging  an  A. 1.0.  policy  which  barred  natural 
family  planning  groups  from  receiving  grants  unless  those 
groups  also  promoted  artificial  methods  of  birth  control. 

The  matter  was  settled  In  its  early  stages  when  A.l.D. 
agreed  to  change  its  policy.  (12  hrs) 

In  early  1986  I  assisted  on  a  pro  bono  basis  the  Jamestown 
Foundation  with  respect  to  legislation  to  assist  defectors. 

I  also  supervised  an  associate  providing  pro  bono  assistance 
to  a  defector.  (30.50  hrs.) 

In  1987  I  assisted,  on  a  pro  bono  basis,  the  parents*  asso¬ 
ciation  of  a  parochial  school  in  their  legal  efforts  to  keep 
the  school  from  being  closed.  (53  hrs.) 


17- 


221 


Z*  Do  fou  cxirrentlY  belong^  or  have  you  belonged,  to  an  organi¬ 
sation  vhicb  diacriwinatea  on  the  baaia  of  race,  aes,  or 
religion  —  through  either  fomtal  nembershtp  requirements  or 
the  practical  impleaentation  of  aembership  policies?  if  ao, 
list,  vith  dates  of  ■eabership*  What  you  have  done  to  try 
to  change  these  policies. 

£  currently  a  member  of  the  Knights  of  Columbus,  which  is 
an  all-male  Catholic  fraternal  order.  I  have  been  a  member 
since  1964. 

While  an  undergraduate  at  Columbia  University  (1968-71),  I 
was  a  member  of  Sigma  Nu  Fraternity,  a  national  social  fra¬ 
ternity.  It  was#  at  least,  de  facto  all-male,  and  probably 
was  so  de  Sure. 
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AgFIDAVTT 


I,  _ do  <iw.ar  that 

th9  Information  provided  in  thliT  itatenont~iSf  to  tha  boat  of 
my  knovladga,  truo  and  accurate « 


(DATE) 


(NAME) 


T (NOTARY) 
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The  Chairman.  The  hearing  is  adjournecJ. 

[Whereupon,  at  4:27  p.m.,  the  committee  was  adjourned.] 


U.S.  Departn^^^l^ustice  < 
Office  of  Legal  Counsel 


=j 

Office  of  the  ^  Washington,  D.C.  20530 

Assistant  Attorney  Genei^ 

April  A,  1990  ^ 

MEMORANDUM  FOR  C.  BOYDEN  GRAY 
Counsel  to  the  President 

Re;  Transportation  for  Spouses  of  Cabinet  Members 


The  President  believes  that  Cabinet  spouses  provide  direct 
and  ^  important  services  to  the  federal  government  when  they  par¬ 
ticipate  in  representational  activities  with  their  Cabinet  member 
spouses  and,  you  have  informed  us,  he  believes  spousal  travel  to 
and  from  such  activities  should  be  paid  for  by  the  Government. ^ 
The  President  is  prepared  to  authorize  issuance  of  a  directive 
describing  the  circumstances  in  which  he  believes  spousal 
participation  '(and  therefore  their  travel)  would  further  the 
missions  of  the  respective  Executive  departments.  We  understand 
that  the  President  is  considering  issuing  a  memorandum  that  would 
include  the  following  determination: 

[A]lthough  spouses  of  Cabinet  members  are  not  con¬ 
sidered-  employees  of  the  Federal  Government  by  virtue 
of  their  husband  or  wife's  position  in  the  Cabinet, 
certain  activities  on  their  part  have  an  official 
Government  purpose  and  may  appropriately  be  supported 
by  the  Government,  including  — 

*  attending  receptions  and  similar 
functions  in  a  representative  role  on  behalf 
of  the  United  States  Government,  whether  or 
not  accompanied  by  the  Cabinet  member; 

*  speaking  or  other  appearances  as  an 
official  representative  of  the  U.S.  Governs 
ment ; 

*  attendance,  with  other  Cabinet  spouses 
and/or  the  First  Lady,  at  meetings  or  events 
concerned-  with  U.S.  Government  functions;  and 


^  Memorandum  for  William  P.  Barr,  Assistant  Attorney 
General,  Office  of  Legal  Counsel  from  C.  Boyden  Gray,  Counsel  to 
the  President,  January  8,  1990.  This  memorandum  includes  a  Draft 
Guidance  Memorandum  (Draft  Guidance  Memorandum)  for  proposed  use 
by  agency  heads. 


o 
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•  other  activities  approved  by  and  directly 
supporting  the  mission  of  the  Cabinet 
member's  agency. 

Draft  Guidance  Memorandum,  at  1.  If  the  President  authorizes 
issuance  of  this  directive,  the  concerned  agencies  are  prepared 
to  promulgate  any  needed  implementing  regulations. 

You  have  asked  for  our  advice  on  whether  spousal  travel, 
either  by  air  or  ground  transportation,  in  the  circumstances 
recited  by  the  proposed  directive  may  be  paid  for  by  the 
Government,  We  conclude  for  the  reasons  set  forth  below  that 
Cabinet  spouses  who  participate  in  these  activities  may  travel  at 
government  expense. 

I.  Automobile  Travel  bv  Spouses 

There  are  two  statutes  applicable  to  spousal  travel  by 
automobile. 2  Pub.  L.  No.  101-194,  §  503,  103  Stat.  1716, 

1755  (1989)  (Ethics  Reform  Act);  31  U.S.C.  §  1344.  Section  1344 
authorizes  the  use  of  agency  automobiles  for  official  purposes. ^ 


2  There  is  no  specific  statute  addressing  travel  by  Cabinet 
spouses,  as  there  is  for  Presidential  and  Vice-Presidential 
spouses.  3  U.S.C.  §§  105(e),  106(c). 

2  Section  1344  provides; 

(a) (1)  Funds  available  to  a  Federal  agency,  by 
appropriation  or  otherwise,  may  be  expended  by  the 
Federal  agency  for  the  maintenance,  operation,  or 
repair  of  any  passenger  carrier  only  to  the  extent  that 
such  carrier  is  used  to  provide  transportation  for 
official  purposes.  Notwithstanding  any  other  provision 
of  law,  transporting  any  individual  other  than  the 
individuals  listed  in  subsections  (b)  and  (c)  of  this 
section  between  such  individual's  residence  and  such 
individual's  place  of  employment  is  not  transportation 
for  an  official  purpose. 

*  *  * 

(b)  A  passenger  carrier  may  be  used  to  transport 
between  residence  and  place  of  employment  the  following 
officers  and  employees  of  Federal  agencies. 

*  *  * 

,  (2)  (A)  officers  compensated  at  Level  I  of  the 
Executive  Schedule  pursuant  to  section  5312  of  title  5 

(continued. . . ) 
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Section  503  of  the  Ethics  Reform  Act  authorizes  agencies  to  issue 
rules  governing  "incidental  use"  of  automobiles  for  unofficial 
purposes.^ 

As  discussed  below,  we  believe  that  the  spousal  travel  by 
automobile  that  would  be  authorized  by  the  directive  may  properly 
be  characterized  as  '-official'^  within  the.  meaning  of  31  U.S.C. 

§  1344.  To  the  extent  any  portion  of  such  travel  is  determined 
to  be  "unofficial,"  or  should  the  White  House  instead  choose  to 
characterize  the  travel  as  "unofficial,"  we  believe  such  travel 
at  government  expense  would  nevertheless  be  authorized  under 
section  503  as  "incidental"  unofficial  travel.  Consequently,  we 
recommend  that  any  implementing  regulations  provide  that  the 
authorized  categories  of  spousal  travel  may  be  paid  for  as 
"official"  travel  or,  alternatively,  as  "incidental"  unofficial 
travel . 


A.  "Official"  Travel  Under  Section  1344 

Section  1344  authorizes  use  of  government  automobiles  for 
spousal  transportation  if  such  use  is  for  "official  purposes." 
Id.  at  §  1344(a) (1).^  Whether  spousal  travel  in  any  particular 


^ ( . . .continued) 

[Cabinet  officers] . 

(Emphasis  added.)  also  31  U.S.C.  §  1345  (no  appropriation 

may  be  used  to  pay  for  transportation  expenses  of  anyone  except  a 
federal  officer  or  employee  carrying  out  official  business) ;  31 
U.S.C.  §  1349  (mandatory  one  month  suspension  without  pay  for 
willful  misuse  of  cars) . 

^  Section  503  of  the  Ethics  Reform  Act  provides,  in 
pertinent  part: 

Notwithstanding  any  other  provision  of  law,  the 
head  of  each  department,  agency,  or  other  entity  of 
each  branch  of  the  Government  shall  prescribe  by  rule 
appropriate  conditions  for  the  incidental  use,  for 
other  than  official  business,  of  vehicles  owned  or 
leased  by  the  Government. 

generally  Report  of  the  Bipartisan  Task  Force  on  Ethics  on 
HiRj — 3660,  101st  Cong.,  1st  Sess.  (Comm.  Print  1989), •at  35-37. 

®  The  term  "official  purposes"  is  defined  to  include  certain 
home-to-work  transportation.  By  the  terms  of  the  statute,  home- 
to-work  transportation  by  government  vehicle  is  available  only  to 
Cabinet  members  themselves.  General  Services  Administration 
(GSA)  regulations  implementing  31  U.S.C.  §  1344,  however,  define 

(continued. . . ) 
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circumstance  is  for  an  "official  purpose"  has  proven  to  be  a 
nettlesome  question  over  the  years.®  GAO  has  taken  a  restrictive 


^(...continued) 

limited  ppndi^ons  under  which  family  members  may  be  beneficiar¬ 
ies  of  this  privilege; 

If  an  employee  is  authorized  transportation  between 
his/her  residence  and  an  official  duty  site,  this 
privilege  does  not  extend  to  his/her  spouse,  other 
relatives,  or  friends  unless  — 

(1)  It  is  consistent  with  the  agency's  policy, 

(2)  They  are  with  the  employee  when  he/she  is 
picked  UP .  and 

(3)  They  are  transported  to  the  same  place  or 
event . 

53  Fed.  Reg.  26773,  26777  (July  15,  1988),  to  be  codified  at 
41  C.F.R.  §  101-6. 402(f)  (emphasis  added).  Thus,  spouses  may  use 
government  automobiles  that  are  provided  to  Cabinet  members  for 
home-to-work  transportation,  but  only  when  they  are  accompanying 
their  Cabinet  spouse  to  or  from  the  same  function.  Id.  This 
limited  exception  is  obviously  not  broad  enough  to  encompass  the 
full  ^  range  of  spousal  transportation  contemplated  by  the 
President.  It  can  and  should  be  relied  upon,  however,  as 
additional  authority  for  that  portion  of  the  agencies'  regula¬ 
tions  to  which  it  will  pertain. 

GSA  recently  advised  that  its  authority  over  home-to-work 
transportation  did  not  include  authority  over  spousal  transporta¬ 
tion  because  spouses  are  not  federal  employees  entitled  to  such 
transportation.  Letter  to  Mr.  Abraham  D.  Sofaer,  Legal  Advisor, 
Department  of  State  from  Richard  G.  Austin,  Acting  Administrator, 
GSA,  September  5,  1989.  It  took  the  position  that  the  agency 
must  determine  whether  spousal  transportation  is  for  an  "official 
purpose"  within  the  meaning  of  31  U.S.C.  §  1344(a)(1);  "A 
determination  that  [transportation  of  the  Secretary  of  State's 
wife]  is  for  an  'official  purpose'  can  only  be  made  by  the 
Department  of  State,  based  upon  whether  or  not  the  transportation 
furthers  the  mission  of  the  agency."  Id. 

®  ^  The  question  has  also  attracted  considerable  press 
attention.  See,  e.g. .  Wash.  Post,  September  20,  1985,  at  AlO, 
col.  1  (review  of  GAO  report  covering  misuse  of  automobiles  by 
spouses);  Wash.  Post,  March  28,  1984,  at  A21,  col.=  1  (wife  of  the 
Secretary  of  the  Treasury,  wife  of  the  Attorney  General)  ;  id.  at 
A22,  col.  1  (wife  of  the  Secretary  of  Defense);  Wash.  Post, 

(continued. . . ) 
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view  of  agency  authority  in  this  area,  concluding  that  only 
spouses  who  are  performing  a  "direct  service"  to  the  government 
may  have  their  travel  expenses  paid  by  the  government.  The  GAO 
justifies  the  payment  of  travel  expenses  in  these  circumstances 
under  5  U.S.C.  §  5703  which  provides  that  "An  employee  serving 
intermittently  in  the  Government  Service  as  an  expert  or 
consultant  and  paid  ...  or  serving  without  pay  or  at  $1  a  year, 
may  He  allowed  ttavel  or  transportation  expenses  .  .  .  while  away 
from  his  home  or  regular  place  of  business  and  at  the  place  of 
employment  or  service."  The  "direct  services"  test  —  which  is 
not  based  on  any  statutory  language  —  is  not  met,  according  to 
GAO,  merely  because  the  individual's  activities  may  in  some  way 
enhance  the  agency's  objectives.  Principles  of  Federal  Appropri¬ 
ation  Law  (GAO  1982)  ,  at  3-39.  While  GAO  has  occasionally 
approved  limited  spousal  travel,  it  has  rejected  attempts  to  have 
the  government  pay  more  generally  for  spousal  travel  expenses. 

In  the  past  OLC  has  taken  a  similarly  restrictive  view  of 
"official  purposes"  spousal  travel.  The  Office  concluded  in 
1984,  for  example,  that  the  Department  of  Justice  could  not  pay 
for  transportation  of  the  Attorney  General's  spouse  to  events 
very  similar  to  those  listed  in  the  Draft  Guidance  Memorandum.® 


® (.. .continued) 

March  27,  1984,  at  A21,  col.  3  (wife  of  an  Undersecretary  at 
HUD);  Wash.  Post,  May  20,  1983,  at  A15,  col.  1  (wife  of  an  Under¬ 
secretary  at  HUD)  . 

^  Compare  GAO  Op.  B-111642  (1957)  (unpublished)  (government 
could  pay  travel  expenses  of  surviving  spouse  to  attend  ceremony 
where  departmental  award  would  be  given  to  deceased  employee)  ; 

GAO  Op.  B-169917  (1970)  (unpublished)  (government  can  pay  wife's 
expenses  to  accompany  employee-husband  who  became  incapacitated 
while  on  official  travel)  with  GAO  Op.  B-210555.9,  Letter  to  Sen. 
Jake  Garn  from  Milton  ,J.  Socolar,  Comptroller  General,  June  28, 
1984,  at  3  ("the  fact  that  a  spouse  of  a  government  official  may 
be  perfoCTiing  services  which  would  benefit  the  Government  would 
not,  in  itself,  satisfy  the  statutory  requirement"  of  an  official 
purpose);  GAO  Op.  B-204877  (Nov.  27,  1981)  (unpublished)  ("With  a 
few  statutorily  established  exceptions,  we  are  not  aware  of  any 
authority  to  pay  the  travel  and  per  diem  expenses  of  individuals 
who  are  not  federal  employees.  This  is  true  even  though  the 
presence  of  spouses  might  in  some  way  enhance  the  achieving  of 
the  purposes  of  the  trips."). 

®  Memorandum  for  Michael  E.  Shaheen,  Jr.,  Counsel,  Office  of 
Professional  Responsibility  from  Robert  B.  Shanks,  Deputy 
Assistant  Attorney  General,  Office  of  Legal  Counsel,  January  23, 
1984,  at  14-15. 
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In  1986  GAO  adopted  a  modest  exception  to  its  strict 
position  on  spousal  transportation.  It  concluded  that  spouses  of 
governmentf  emp-loyees  entitled  to  .routine  home-to-work  transpor¬ 
tation  may  be' transported  in  government  vehicles  when  the  spouse 
is  being  transported  to  or  from  an  official  or  quasi-official 
function,  the  spouse's  presence  at  the  function  is  in  the 
government's  interest,  and  circumstances  make  it  awkward  or 
impossible  for  the  official  to  accompany  the  spouse  enroute,^ 

GAO  thus  concluded  that  the  presence”  of  a  Cabiriet  spbUse  at 
certain  activities  could  be  "in  the  government's  interest," 
thereby  authorizing  as  an  "official  purpose"  spousal  transporta¬ 
tion  to  and  from  those  activities.  OLC  subsequently  adopted  this 
view  in  a  1986  opinion  that  relied  on  the  GAO  Report.^®  Neither 
GAO  nor  OLC,  however,  has  generally  permitted  spousal  travel 
under  the  authority  of  section  1344. 

The  President  proposes  to  determine  categorically  that 
certain  spousal  activities  serve  the  "official  purposes"  of  the 
Executive  branch.  As  head  of  the  Executive  branch,  the  President 
ultimately  has  this  authority  to  determine  what  falls  within  the 
Executive  branch's  official  activities.  Thus,  he  clearly  would 
be  in  a  position  to  make  a  categorical  determination  that  certain 
spousal  transp’ortation  furthers  the  mission  of  the  Executive 
branch  as  a  whole,  and  therefore  the  individual  Executive 
departments.  The  President  cannot  define  the  statutory  term 
"official  purposes"  to  include  anything  he  wishes.  Presumably, 
there  must  be  a  meaningful  nexus  between  the  spouses' 
participation  in  the  proposed  activities  and  the  advancement  of 
agency  objectives  before  the  statute  would  be  satisfied. 

However,  the  President  has  significant  discretion  as  the  Chief 
Executive  to  decide  what  activities  advance  the  official  business 
of  the  executive  agencies  he  supervises,  and  there  obviously  is  a 
sufficient  nexus  in  this  case  to  satisfy  the  statute.  The 
activities  listed  in  the  Draft  Guidance  Memorandum  will  be 
undertaken  either  on  behalf  of  or  to  advance  the  interests  of  the 
United  States  government  or  to  advance  a  specific  agency's 
mission.  Accordingly,  were  the  President  to  conclude  that  the 
activities  listed  in  the  Draft  Guidance  Memorandum  were  "official 
purposes"  within  the  meaning  of  31  U.S.C.  §  1344(a)  (1),  we 


®  GAO,  Use  of  Government- Motor  Vehicles  for  the  Transporta¬ 
tion  of  Government  Officials  and  the  Relatives  of  Government 
Officials.  Report  to  the  Chairman,  Subcommittee  on  Legislation 
and  National  Security,  Committee  on  Government  Operations,  House 
of  Representatives,  at  50  note  a  (GAO  Report  GGD-85-76)  (1985)  . 

Memorandum  for  Harry  H.  Flickinger,  Acting  Assistant 
Attorney  General  for  Administration  from  Charles  J.  Cooper, 
Assistant  Attorney  General,  Office  of  Legal  Counsel,  October  23, 
1986. 
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believe  that  agencies  could  utilize  their  cars  to  transport 
spouses  to  and  from  the  activities  identified  by  the  President. 

B.  ^Incidentals  Unofficial  Travel  Under  Section  503 


Even  if  section  1344  did  not  provide  authority  for  the  kind 
of  automobile  travel  proposed'  by  the  President,  section  503  of 
the  Ethics  Reform  Act,  see  note  4  supra,  exists  as  an  alternative 
source  of  authority.  This  section  accords  agency  heads  broad 
discretion  to  authorize  incidental,  nonofficial  use  of  government 
vehicles.  If  section  503  were  relied  upon,  the  White  House 
directive  would  be  that  agencies  and  departments  shall  deem  the 
specified  travel  to  be  sincidental"  and  sunofficial"  within  the 
meaning  of  section  503.  We  believe  that  if  each  Cabinet  agency 
issued  regulations  pursuant  to  such  a  White  House  directive 
stating  that  spousal  transportation  to  and  from  these  activities 
constitutes  '^incidental  use"  of  government  vehicles  "for  other 
than  official  business,"  the  Cabinet  spouses  could  permissibly 
travel  to  and  from  the  activities  by  government  vehicle.  ‘Given 
the  breadth  of  the  agency  heads'  discretion  under  section  503, 
this  statute  provides  clear  authority  for  the  transportation  of 
Cabinet  spouses  within  metropolitan  Washington  for  the  purposes 
listed  in  the  Draft  Guidance  Memorandum;  transportation  from 
home  to  receptions  and  similar  functions,  speaking  appearances  on 
behalf  of  the  federal  government,  and  meetings  with  the  First 
Lady  and  other  Cabinet  spouses.  Accordingly,  we  believe  that  a 
presidential  directive  and  the  ensuing  agency  regulations  could 
also  be  based  on  section  503,  should  the  President  choose  to 
characterize  the  designated  travel  as  "incidental"  and 
"unofficial. " 

II.  Aircraft  Travel  bv  Spouses 

The  proposed  directive  would  contemplate  spousal  travel  by 
aircraft,  in  addition  to  travel  by  government  car.  The  directive 
would  provide  that: 

To  the  extent  that  travel  funds  are  available,  a 
Cabinet  spouse  may  travel  domestically  or  abroad  at 
Government  expense  (including  travel  on  a  Government 
plane  with  an  official  delegation)  if  the  travel  is 
required  for  official  spousal  activities. 

The  directive  would  go  on  to  explain  that  under  certain 
circumstances  such  spousal  aircraft  travel  may  be  paid  for 
either  by  nonprofit  organizations^^  or  by-  foreign  govern- 


The  directive  would  provide  in  this  regard  that  "to  the 
extent  that  both  Office  of  Personnel  Management  and  agency  regu¬ 
lations  permit,  a  Cabinet  member  may  accept  travel  [expenses;  for 

(continued ...  5 
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merits. Finally,  the  directive  would  emphasize  that  under  soon- 
to-be-issued  GSA  regulations,  all  agencies  will  be  permitted  to 
accept  gift  funds  to  pay  for  spousal  travel. We  believe  that 
the  broad  authorization  of  spousal  aircraft  travel  is  supportable 
under  existing  law,  and  that  the  draft  directive  otherwise 
reflects  the  current  authorities  that  could  be  relied  upon  for 
such  travel . 

!•  The  government  mav  oav  for  air  travel  that  is  recmired 
for  official  spousal  activities.  An  agency  may  pay  for  spousal 
travel  on  government,  31  U.S.C.  §  1344,^^  and  commercial, 

5  U.S.C.  §  5703,^®  aircraft  as  long  as  the  spouse  is-  serving  an 


^^ ( . . . continued) 

himself  or  herself  and  his  or  her  spouse  from  a  non-profit 
organization  recognized  under  section  501(c)  (3)  of  the  Internal 
Revenue  Code  in  connection  with  attendance  at  meetings  and 
conferences,  provided  there  is  no  conflict  of  interest." 

The  directive  would  provide  that  "under  the  Foreign  Gifts 
and  Decorations  Act,  a  Cabinet  member  may  accept  from  a  foreign 
Government  expenses  for  travel  wholly  inside  a  foreign  country 
for  himself  or  herself  and  a  spouse,  if  refusal  to  accept  would 
embarrass  the  foreign  country  and  if  consistent  with  U.S. 
interests." 

Under  the  authority  of  section  302  of  the  Ethics  Reform 
Act  of  1989,  regulations  are  to  be  issued  by  GSA  that  will  give 
all  agencies  the  authority  to  accept  gift  funds  to  pay  for  travel 
of  a  spouse  accompanying  a  Federal  employee  (including  a  Cabinet 
member) ,  subject  to  conflict-of-interest  standards. 

Section  1344  imposes  limitations  on  the  use  of  federal 
funds  for  a  "passenger  carrier."  Section  1344(g)(1)  defines 
"passenger  carrier"  to  include  aircraft  owned  or  leased  by  the 
government . 

See  page  5  supra .  Although  we  cite  5  U.S.C.  §  5703  as 
general  authority,  most  agencies  have  broad  authority  to  use 
■their  appropriation  to  pay  for  all  necessary  expenses.  This 
includes  official  travel  expenses,  such  as  air  fare  and  hotel 
accommodations.  See,  e.a. .  Pub.  L.  No.  101-162,  103  Stat.  988, 
995  (1979)  (Department  of  Justice  appropriation  for  necessary 
expenses  for  Department's  adminis-tration) .  Once  the  President 
has  made  his  determination  that  such  travel  should  be  deemed 
officiail,  and  the  agency  has  made  the  case-by-case  determination 
■that  the  proposed  travel  falls  into  one  of  the  approved  categor- 
of  official  spousal  activity,  the  agency  can  use  its  appro¬ 
priation  to  pay  for  the  travel,  just  as  it  now  uses  the 
appropriation  to  pay  for  its  employees'  official  travel  expenses. 
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official  purpose.^®  The  President's  determination  that  the 
specified  spousal  activities  are  official  activities  of  the 
federal  government  would  clearly  establish  the  necessary 
predicate  for  reliance  upon  these  statutes. 

There  are  many  instances,  especially  in  the  context  of 
foreign  travel,  where  it  may  not  even  be  necessary  for  the  agency 
to  pay  for  spousal  i:ravel.  For  example  >  a  department  often  pays 
the  Department  of  Defense  a  lump  sum  for  use  of  a  military 
aircraft.  In  those  instances,  spouses  have  traditionally,  and 
permissibly,  traveled  on  a  space-available  basis. If  this 
method  of  travel  is  otherwise  available,  agencies  may  wish  simply 
to  continue  that  method  of  accounting  for  spousal  travel.^® 

2 .  An  employee's  spouse  mav  accept  travel  expenses  from  a 
charitable  organization.  Employees  may,  consistent  with  any 
other  applicable  conflicts  rules,  accept  reimbursement  for  travel 
expenses  for  official  travel  from  any  organization  that  is  tax- 


See,  e.q.  .  Memorandum  for  the  Attorney  General  from 
Charles  J.  Cooper,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  March  12,  1988,  at  2-3  ("Spousal  expenses  on  foreign 
trips  may  also  in  certain  circumstances  be  borne  by  the  U.S. 
Government,  if  a  spouse's  presence  on  a  foreign  trip  can  be  said 
to  serve  an  official  purpose.");  Memorandum  for  the  Attorney 
General  from  Ralph  W.  Tarr,  Deputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  October  16,  1982,  at  2  (where  spouse's 
travel  "serves  the  diplomatic  interests  of  the  United  States") ; 
Memorandum  for  the  Attorney  General  from  John  M.  Harmon, 
Assistant  Attorney  General,  Office  of  Legal  Counsel,  December  19, 
1980,  at  1-2;  Memorandum  for  the  Attorney  General  from  John  M. 
Harmon,  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
September  21,  1979,  at  3  (where  "the  Government  would  be 
benefited");  2  Op.  off.  Legal  Counsel.  327  (1978)  (government  can 
pay  travel  expenses  of  a  relative  of  the  President  who  is 
traveling  on  official  business  on  behalf  of  the  President) . 

1*7  GAO  Op.  B-204877  (Nov.  27,  1981)  (unpublished)  (transpor¬ 
tation  of  congressional  spouses) ;  Memorandum  for  the  Attorney 
General  from  Ralph  W.  Tarr,  Deputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  Oct.  18,  1982  (Attorney  General's  wife 
may  travel  on  foreign  visit  on  space-available  basis) . 

The  disadvantage  of  this  method  is  that  the  Cabinet 
member  must  reimburse  the  agency  for  any  additional  expenses, 
such  as  in-flight  meals,  that  may  be  personal  to  the  spouse. 
Nevertheless,  there  may  be  Cabinet  spouses  who  would  prefer  that 
they  not  be  treated  as  an  official  member  of  the  party.  For 
example,  a  spouse  who  worked  at  a  law  firm  that  .did  business  with 
the  agency  might  prefer  to  pay  his  or  her  personal  costs  in  order 
to  avoid  even  the  appearance  of  impropriety. 
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exempt  under  section  501(c)  (3)  of  the  Internal  Revenue  Code. 

5  U.S.C  §  4111(a). The  Department  of  Justice  has  long  taken 
the  position  that  an  employee's  acceptance  of  reimbursement  for  a 
spouse's  travel  expenses  is  also  permissible. 20  in  the  interim 
until  GSA  promulgates  its  regulations,  see  discussion  infra .  and 
even  after  the  regulations  issue,  this  will  remain  as  authority 
for  acceptance  of  spousal  travel  expenses. 

3 .  A  Cabinet  member  mav  permit  a  foreign  government  to  pav 
for  a  spouse's  travel  expenses.  The  Foreign  Gift  Act  permits  the 
acceptance  of  travel  expenses  from  a  foreign  government  for  a 


This  section  provides; 

(a)  To  the  extent  authorized  by  regulation  of  the 
President,  contributions  and  awards  incident  to 
training  in  non-Government  facilities,  and  payment  of 
travel,  subsistence,  and  other  expenses  incident  to 
attendance  at  meetings,  may  be  made  to  and  accepted  by 
an  employee,  without  regard  to  section.  209  of  title  18, 
if  the  contributions,  awards,  and  payments  are  made  by 
[a  §  501(c)(3)]  organization[ .  ] 

See,  e.g. .  28  C.F.R.  §  45.735. 14a(a) .  Thus,  section  4111  permits 
acceptance  of  these  payments  without  regard  to  18  U.S.C.  §  209, 
and  there  is>no  statutory  bar  to  an  employee's  spouse  accepting 
them  as  well. 

20  See  generally  Memorandum  for  the  Attorney  General  from 
Charles  J.  Cooper,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  March  2,  1988,  at  2;  Letter  to  David  Martin,  Esquire, 
Director,  Office  of  Government  Ethics  from  Theodore  B.  Olson, 
Assistant  Attorney  General,  Office  of  Legal  Cgunsel,  April  11, 
1984;  Letter  to  David  Scott,  Es(^ire,  Office  of  Government  Ethics 
from  Ms.  Beth  Nolan  and  Ms.  Janis  Sposato,  Attorney-Advisers, 
Office  of  ^gal  Counsel,  July  8,  1983;  Memorandum  for  Carolyn  B. 
Kuhl,  Special  Assistant  to  the  Attorney  General  from  Theodore  B. 
Olson,  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
September  16,  1982,  at  2-3;  Memorandum  for  the  Attorney  General 
from  John  M.  Harmon,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  December  19,  1980,  at  3  n.5;  Memorandum  for  Terrence  B. 
Adamson,  Special  Assistant  to  the  Attorney  General  from  John  M. 
Harmon,  Assistant  Attorney  General,  Office  of  Legal  Counsel, 

June  19,  1978,  at  3  n.2.  also  28  C.F.R.  §  45.735-14a(d) 

(spousal  travel  expenses  may,  with  the  permission  of  the  Deputy 
Designated  Agency  Ethics  Official,  be  accepted  from  most  non¬ 
profit  organizations) . 
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federal  employee  and  a  spouse.  5  U.S.C.  §  7342 (c)  (1)  (B)  (ii)  .21 
As  the  proposed  Memorandum  notes,  the  statute  only  covers  travel 
that  is  "entirely  outside"  the  United  States.  The  flight  to  and 
from  the  foreign  country  is  not  covered. 22 

4.  Agencies  mav  accept  the  cost  of  spousal  travel  expenses 
from  sources  outside  the  government.  Section  302  of  the  Ethics 
Reform  Act  of  1989,  to  be  codified  jit  31  U.S.C.  §  1352,  directs 
the  Administrator  of  GSA  in  consultation  with  the  Office  of 
Government  Ethics  (OGE) ,  to  issue  regulations  prescribing 

the  conditions  under  which  an  agency  or  employee  in  the 
executive  branch  may  accept  payment  from  non-Federal 
sources  for  travel,  subsistence,  and  related  expenses 
with  respect  to  attendance  of  the  employee  (or  the 
spouse  of  such  employee)  at  any  meeting  or  similar 
function  relating  to  the  official  duties  of  the 
employee . 

(emphasis  added) .  Once  these  regulations  are  issued, 
agencies  and  employees  will  be  able  to  accept  travel  expenses  for 
all  spouses,  including  Cabinet  spouses,  under  the  conditions  set 
forth  in  the  regulations.  Even  agencies,  such  as  the  Department 
of  Justice,  that  do  not  have  gift  acceptance  authority,  will  be 
able  to  accept  funds  for  spousal  travel.  Under  these  regula¬ 
tions,  agencies  and  employees  should  have  much  greater  flexibil¬ 
ity  in  permitting  non-government  sources  to  pay  for  spouses 
accompanying  government  officials. 23 


23-  The  Foreign  Gift  Act  defines  employee  to  include  spouse. 
5' U.S.C.  §  7342(a)(1)(G).  Employees  may  accept  gifts  of  more 
than  minimal  value  where  refusal  would  cause  offense  or  embar¬ 
rassment.  5  U.S.C.  §  7342(c)(1)(B).  Employees  are  specifically 
authorized  to 

accept  gifts  of  travel  or  expenses  for  travel  taking 
place  entirely  outside  the  United  States  ...  if  such 
acceptance  is  appropriate,  consistent  with  the 
interests  of  the  United  States,  and  permitted  by  the 
employing  agency  and  [its  regulations]. 

5  U.S.C.  §  7342(c)  (1)  (B) (ii)  . 

2  o 

See,  e.g.  .  Memorandum  for  the  Attorney  General  from 
Charles  J.  Cooper,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  March  2,  1988. 

The  Draft  Guidance  Memorandum  includes  a  statement  that 

if  a  trip  has  multiple  purposes,  a  reasonable  alloca- 

( continued. . . ) 
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CONCLUSION 

We  believe,  based  upon  the  foregoing  authorities,  that  the 
President  can  ensure  that  Cabinet  spouses  may  use  government 
vehicles,  or  otherwise  travel  at  government  expense,  to  and  from 
•Uie  activities  that  he  would  identify,  through  issuance  of  the 
contemplated  directive  and  promulgation  of  conforming  regulations 
by  the  respective  agencies  and  departments. 

We  would  be  glad  to  assist  in  implementing  this  proposal. 
Please  let  me  know  if  we  can  be  of  further  assistance. 24 

William  P.  Barr 
Assistant  Attorney  General 
Office  of  Legal  Counsel 


. continued) 

tion  of  costs  should  be  made  between  official  ac¬ 
tivities  and  others,  just  as  costs  of  travel  by 
Presidential  appointees  are  now  allocated  between 
official,  personal,  and  political  travel. 

We  would  recommend  that  this  language  be  redrafted  to  eliminate 
any  suggestion  that  Cabinet  members  may  use  government  transpor¬ 
tation  for  personal  activities.  The  following  language  might  be 
used  instead: 

if,  during  an  official  trip,  an  agency  official  also 
undertakes  personal  or  political  activities,  a 
reasonable  allocation  .... 

24  rj>Q  extent  travel  is  for  official  purposes,  we  do  not 
believe  that  the  value  of  transportation  would  be  treated  as 
taxable  income.  However,  this  should  be  confirmed  with  the 
Department  of  the  Treasury  which  is  responsible  for  administering 
the  tax  laws. 

The  Memorandum  should  also  note  that  certain  items,  such  as 
reimbursement  of  a  spouse's  travel  by  a  private  organization,  may 
have  to  be  reported  on  the  Cabinet  member's  financial  disclosure 
report.  5  U.S.C.  app.  §  202(e)(1)(C),  (D) . 
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U^.  Department  of  Justice 
Office  of  Legal  Counsel 


Onice  of  the 

Asiittant  Attorney  Genetil 


October  3,  1989 


Watfilngton,  D.C,  20530 

K 


Edith  E.  Holiday,.  Esq. 

General  Counsel  ’ 

Department  of  the  Treasury 
Washington,  D.C.  20220 

Robert  Damus,.  Esq. 

Acting  General  Counsel 
Office  of  Management  and  Budget 
Washington,  D.C.  20500 


Re:  Sequestration  Exemption  for  the 
Resolution  Funding  Corporation 


Dear  Ms.  Holiday  &  Mr.  Damus: 

This  responds  to  your  request  of  September  29,  1989,  for  the 
opinion  of  this  Office  on  whether  the  Department  of  the  Treasury 
and  the  Office  of  Management  and  Budget  are  correct  in  their 
determination  that  "backup"  payments  made  by  the  Treasury  to 
cover  interest  obligations  of  the  Resolution  Funding  Corporation 
("Refcorp")  would  not  be  subject  to  sequestration  under  the 
Balanced  Budget  and  Emergency  Deficit  Act  of  1985,  as  amended 
("Balanced  Budget  Act").  2  U.S.C.  §  901  et  sea.  The  Financial 
Institutions  Reform,  Recovery,  and  Enforcement  Act  of  1989,  Pub. 
L.  No.  101-73  ("FIRREA") ,  103  Stat.  183,  exempts  Refcorp  from  any 
sequestration  order  under  the  Balanced  Budget  Act.  We  conclude 
that  Treasury  and  0MB  are  correct  that  this  exemption  extends  to 
Treasury's  "backup"  payments. 

Refcorp  is  a  privately  capitalized  corporation  organized 
solely  to  provide  funds  to  the  Resolution  Trust  Corporation  to 
resolve  the  financial  problems  of  the  thrift  industry.  Federal 
Home  Loan  Bank  Act  ("FHLB  Act"),  §  21B(a) ,  as  added  by  FIRREA, 

§  511(a),  103  Stat.  394  (1989).  In  addition  to  receiving  private 
funding  from  the  thrift  industry,  Refcorp  may  issue  "bonds, 
notes,  debentures,  and  similar  obligations  in  an  aggregate  amount 
not  to  exceed  $30,000,000,000."  FIRREA,  §  511(a),  103  Stat.  400. 
Interest  on  these  obligations  is  to  be  paid  by  Refcorp  from  four 
specified  sources.  Id,  To  cover  shortfalls  from  these  sources. 
Congress  established  a  "Treasury  [b]ackup,"  directing  the 
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Secretary  of  the  Treasury  to  "pay  to  [Refcorp]  the  additional 
amount  due,  which  shall  be  used  by  the  [Refcorp]  to  pay  such 
interest."  See  §  21B(f) (2) (E)  of  the  FHLB  Act,  as  added  by  the 
FIRREA,.  §  511(a),  103  S^at.  183,  401-402.  The  FIRREA 
"appropriate[s]  to  the  Secretary  [of  the  Treasury]  for  fiscal 
year  1989  and  each  fiscal  year  thereafter,  such  sums  as  may  be 
necessary  to  [fund]"  Treasury's  "backup"  payments.  Id. 

§  21B(f) (2) (E) (iii) . 

The  Department  of  the  Treasury  and  the  Office  of  Management 
and  Budget  have  concluded  that  Treasury's  "backup"  payments  to 
Refcorp  are  not  subject  to  sequestration  under  the  Balanced 
Budget  Act.  That  Act  directs  the  President  under  certain 
circumstances  to  "sequester"  appropriated  funds  to  meet  targeted 
budget  reductions.  2  U.S.C.  §§  901,  902.  The  Act  defines 
"sequestrable  resources"  as 

new  budget  authority;  unobligated  balances; 
new  loan  guarantee  commitments  or 
limitations;  new  direct  loan  obligations, 
commitments,  or  limitations;  spending 
authority  as  defined  in  section  651(c) (2)  of 
[title  2];  and  obligation  limitations  for 
budget  accounts,  programs,  projects,  and 
activities  that  are  not  exempt  from  reduction 
or  sequestration  under  this  subchapter. 

Id.  §  907(9).  Congress  has  exempted  from  sequestration  a  number 
of  "budget  accounts  and  activities."  Jd.  §  905(g).  On  August  9, 
1989,  Congress  amended  the  Balanced  Budget  Act  to  add  the 
"Resolution  Funding  Corporation"  to  the  list  of  "budget  accounts 
and  activities"  that  "shall  be  exempt  from  reduction  under  any 
order"  issued  under  the  Balanced  Budget  Act.  Pub.  L.  No.  101-73, 
FIRREA  §  743(a)(4),  103  Stat.  437.  The  simple  question  posed  is 
whether  Congress  intended  by  this  amendment  to  exempt  from 
sequestration  Treasury  payments  to  Refcorp  made  pursuant  to 
§  21B(f) (2) (E)  of  the  FHLB  Act._ 

Refcorp  is  a  "mixed-ownership  Government  corporation,*"  see 
FIRREA,  §  511(b)(1)  (amending  31  U.S.C.  §  9101(2) (M)  to  include 
Refcorp) ,  which,  apart  from  the  proceeds  of  obligations  issued 
pursuant  to  §  511(a)  of  FIRREA,  is  funded  only  through 
investments  by  and  assessments  against  the  Federal  Home  Loan 
Banks,  id.,  103  Stat.  396-397,  401;  assessments  against  Savings 
Association  Insurance  Fund  members,  id.,  103  Stat.  400;  and  FSLIC 
Resolution  Fund  receivership  proceeds,  i^.  0MB  has  advised  us 
that  for  budget  purposes  Refcorp  is  a  private  corporation 
entirely  outside  the  budget  process.  Refcorp  thus  is  not 
included  in  the  calculation  of  the  budget  "deficit,"  2  U.S.C. 

§  622(6),  which  forms  the  basis  for  sequestration  under  the 
Balanced  Budget  Act,  2  U.S.C.  §  901(a)(1),  and  is  not  subject  to 
the  Balanced  Budget  Act.  Consequently,  there  would  have  been  no 
need  to  exempt  Refcorp  itself  from  reductions  under  the  Balanced 
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Budget  Act.  The  only  conceivable  purpose  of  the  exemption  for 
Refcorp  therefore  must  have  been  to  ensure  that  payments  to 
Refcorp  such  as  the  Treasury's  "backup"  payments  would  be  exempt 
from  reduction.  Accordingly,  we  believe  that  the  exemption  must 
be  understood  as  extending  to  these  payments. 

We  recognize  that  Congress  expressly  exempted  payments  to 
other  funds  and  entities,  see  2  U.S.C.  905(g)(1)(A).  We  do  not 
believe  that  Congress'  failure  to  exempt  the  Treasury  payments 
expressly,  however,  reflects  an  intent  that  they  be  sequestrable. 
If  the  amendment  adding  Refcorp  were  construed  not  to  extend  to 
the  Treasury  "backup"  payments,  it  would  be  meaningless. 

The  legislative  history  provides  no  guidance  as  to  Congress' 
intent  in  adding  the  exemption  for  Refcorp.  H.R.  Conf.  Rep.  No. 
222,  101st  Cong.,  1st  Sess.  436  (1989).  However,  construing  the 
exemption  to  refer  to  Treasury's  "backup"  payments  furthers  the 
indisputable  congressional  purpose  of  saving  the  thrift  industry 
at  the  least  cost  to  the  Government.  Interpreting  the  exemption 
not  to  extend  to  the  Treasury's  payments  could  frustrate,  if  not 
defeat,  the  objectives  of  FIRREA  by  seriously  undermining  the 
marketability  of  the  obligations  issued  by  Refcorp,  and/or 
forcing  purchasers  to  demand  a  higher  rate  of  return  to  offset 
the  risk  of  sequestration. 

For  the  reasons  stated,  we  conclude  that  Treasury  and  0MB 
are  correct  in  their  determination  that  "backup"  payments  made  by 
the  Department  of  the  Treasury  to  cover  interest  payment 
obligations  of  Refcorp  are  not  sequestrable  under  the  Balanced 
Budget  and  Emergency  Deficit  Act  of  1985,  as  amended.  2  U.S.C. 

§  901  ^  sea. 

Please  let  me  know  if  this  Office  can  be  of  further 
assistance. 


Sincerely, 


william  P.  Barr 
Assistant  Attorney  General 
Office  of  Legal  Counsel 
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Office  of  the 

Assistint  Attorney  General 


U,S.  Departm^ptjf 
Office  of  Le^al  Counsel 


Woihlntton,  D.C.  20S30 

September  18,  1989 


MEMORANDUM  FOR  MARTIN  L.  ALLDAY 
Solicitor 

United  States  Department  of  the  Interior 

Re;  Payment  of  Interest  on  Awards  of  Back  Pay  in  Employment 
Discrimination  Claims  Brought  bv  Federal  Employees 


This  memorandum  responds  to  your  office's  request  for  our 
opinion  as  to  whether  the  federal  government  is  liable  for 
interest  on  back  pay  awards  made  pursuant  to  claims  of  employment 
discrimination  brought  by  federal  employees  under  Title  VII  of 
the  Civil  Rights  Act  of  1964,  the  Age  Discrimination  in 
,  Employment  Act  of  1973  (ADEA) ,  or  the  Rehabilitation  Act  of 
1973..^  Many  other  federal  agencies  have  requested  our  opinion  on 
this  question  as  well.*  we  also  understand  that  the  Equal 


1  Letter  from  Ralph  W.  Tafr,  Solicitor,  Department  of  the 
Interior  to  William  P.  Barr,  Assistant  Attorney  General,  Office 
of  Legal  Counsel,  Department  of  Justice,  June  16,  1989.  As  your 
letter  indicates,  you  have  submitted  this  question  to  us  pursuant 
to  a  settlement  agreement  you  reached  with  the  plaintiffs  in 
psplinik  Vt  Department  of  the  interior.  EEOC  Request  No. 

05870101,  Appeal  No.  01842566.  The  set^tlement  agreement  provides 
that  the  opinion  of  this  Office  shall  resolve  the  disagreement 
between  the  parties  regarding  the  availability  of  interest  on  the 
back  pay  awarded  to  the  plaintiffs.  Also  pursuant  to  the 
settlement  agreement,  we  have  received  and  reviewed  the  briefs 
and- reply  briefs  submitted  to  this  Office  by  the  Department  of 
the  Interior,  and  the  Georgetown  University  Law  Center  Sex 
Discrimination  Clinic  (on  behalf  of  the  plaintiffs) . 

2  Seg.  Letter  from  Steven  Y.  Winnick,  Acting  General  Counsel, 
Department  pf  Education  to  Douglas  Kmiec,  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  Mar.  6,  1989;  Letter  from  L. 
Niederlehner,  Deputy  General  Counsel,  Department  of  Defense  to 
William  Barr,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  June  15,  1989;  Letter  from  Edith' E.  Holiday,  General 
Counsel,  Department,  of  the  Treasury  to  William  P.  Barr,,  Assistant 
Attorney  General,  Office  of  Legal  Counsel,  June  30,  1989; 'Letter 
from  Richard  D.  Komer>  Legal  Counsel,  U.S.  Equal  Opportunity 
-Commission  to  William  P.  Barr,  Assistant  Attorney  General,  Office 
of  Legal  Counsel,  July  5„  1989  [hereinafter  EEOC  letter]. 
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Employment  Opportunity  Commission  (EEOC)  is  considering  issuing 
proposed  regulations  on  the  availability  of  interest  on  back  pay 
in  cases  it  decides.  For  the  reasons  described  in  this 
memorandum/  we  conclude  that  the  United  States  is  not  liable  for 
the  payment  of  interest  on  back  pay  awards  for  employment 
discrimination  prohibited  by  Title  VII  or  the  ADEA.  We  do  not 
now  decide  whether  a  similar  conclusion  is  warranted  with  respect 
to  the  Rehabilitation  Act. 


I.  Discussion 

A.  Liability  for  Interest  on  Back  Pav  Under  Title  VII 

Section  706(g)  of  Title  VII  of  the  Civil  Rights  Act  of  1964 
authorizes  an  award  of  back  pay  to  federal  employees  who  have 
suffered  discrimination  prohibited  by  Title  VII.  See  42  U.S.C. 

§§  2000e-5(g)/  2000e-16.^  The  language  of  section  706(a)  does 
not  provide  for  the  payment  of  interest  on  such  awards.^  ThuS/ 
the  United  States  cannot  be  held  liable  for  interest  on  Title  VII 
back  pay  awards  because  it  has  not  expressly  waived  its  immunity 
from  such  liability.^  See,  e.a. .  Library  of  Congress  v.  Shaw. 


^  Section  717  of  Title  VII  prohibits  the  federal  government 
from  discriminating  against  its  employees  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin.  42  U.S.C.  §  2000e*-16. 
As  incorporated  by  section  717(d),  section  706(g)  of  Title  VII 
authorizes  an  award  of  back  pay  to  federal  employees  who  have 
suffered  discrimination  prohibited  by  Title  VII.  §  2000e- 

5(g). 


4  Section  706(g)  provides  that  the  court  may 

order  such  affirmative  action  as  may  be 
appropriate,  which  may  include,  but  is  not 
limited  to,  reinstatement  or  hiring  of 
employees,  with  or  without  back  pay  .  .  . ,  or 
any  other  equitable  relief  as  the  court  deems 
appropriate.  Back  pay  liability  shall  not 
accrue  from  a  date  more  than  two  years  prior 
to  the  filing  of  a  charge  with  .the  [EEOC] . 

Interim  earnings  or  amounts  earnable  with 
reasonable  diligence  by  the  person  or  persons 
discriminated  against  shall  operate  to  reduce 
the  back  pay  otherwise  allowable. 

42  U.S.C.  §  2000e-5(g). 

5  Nor  does  section  717(b),  which  grants  the  EEOC  the 
authority  to  order  "appropriate  remedies,  including.  .  .  back 
pay,  as  will  effectuate  the  policies  of  this  section,"  contain 

(continued. . . ) 
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478  U.S.  310,  314-16  (1986)  (Title  VII  does  not  waive  the  United 
States'  immunity  from  liability  for  interest  on  attorneys'  fees 
awards  under  that  statute) . 

The  EEOC  and  the  Interior  plaintiffs  acknowledge  that  Title 
VII  does  not  authorize  interest  on  a  back  pay  award,  but  they 
contend  that  interest  is  available  for  Title  VII  claimants 
pursuant  to  the  Back  Pay  Act.  Since  1987,  that  Act  has  permitted 
federal  employees  who  are  affected  by  an  unjustified  or 
unwarranted  personnel  action  to  receive  back  pay  with  interest 
under  some  circumstances.  5  U.S.C.  §  5596(b).  We  conclude, 
however,  that  the  relief  authorized  by  the  Back  Pay  Act  is  not 
available  to  federal  employees  to  redress  claims  brought  under 
Title  yil  because  Congress  intended  the  remedial  provisions  of 
Title  VII  to  provide  the’  exclusive  framework  by  which  a  federal 
employee  may  obtain  relief  for  violation  of  rights  created  by 
Title  VII. 

In  Brown  v.  GSA.  425  U.S.  820  (1976),  the  Supreme  Court 
ruled  that  Title  VII  provides  the  exclusive  cause  of  action  for 
federal  employees  to  challenge  employment  discrimination.  The 
Court  concluded  that  Congress  intended  Title  VII  to  create  "an 
exclusive,  pre-emptive  administrative  and  judicial  scheme  for  the 
redress  of  federal  employment  discrimination."  at  829. 

Thus,  it  held  that  a  federal  employee  may  not  sue  for  employment 
discrimination  under  42  U.S.C.  §  1981,  for  example,  because  Title 
VII  "provides  the  exclusive  judicial  remedy  for  claims  of 
discrimination  in  federal  employment."  14*  at  835. 

The  EEOC  and  the  Interior  plaintiffs  argue  that  Brown  does 
not  control  the  question  presented  here,  which  is  whether  the 
Back  Pay  Act  may  provide  relief  for  violations  of  the  substantive 
rights  created  by  Title  VII.  They  contend  that  Brown  held  only 
that  Title  VII  provides  the  exclusive  cause  of  action  to  redress 
violations  of  Title  VII  rights.  In  their  view.  Brown  did  not 
reach  whether  Title  VII  is  the  exclusive  source  of  relief 
available  for  Title  VII  violations.  They  argue  that  the  Back  Pay 
Act  creates  no  competing  substantive  rights,  but  simply  provides 
relief  for  violations  of  rights  created  by  a  host  of  other 
statutes,  including  Title  VII.  Thus,  they  conclude  that  the  Back 
Pay  Act  may  be  used  to  obtain  interest  on  a  back  pay  award  in  a 
Title  VII  case  notwithstanding  Brown. 

This  argument  is  answered  by  Great  American  Federal  Savinas 
&  Loan  Association  v.  Novotnv.  442  U.S.  366  (1979),  in  which  the 
Court  made  clear  that  the  Title  VII  cause  of  action  is  wholly 
exclusive  with  respect  to  violations  of  Title  VII  rights  —  that 


^(...continued) 

language  specific  enough  to  constitute  a  waiver  of  immunity  with 
respect  to  interest  on  back  pay  awards.  See  42  U.S.C.  §  2000e-16(b). 
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is,  that  Title  VII  provides  both  the  exclusive  means  of 
challenging  violations  and  the  only  source  of  relief  available. 

In  Novotny .  the  Court  considered  whether  the  rights  created  by 
Title  VII  can  be  redressed  under  42  U.S.C.  §  1985(3),  which 
provides  a  cause  of  action  for  the  recovery  of  compensatory  and 
possibly  punitive  damages  for  a  deprivation  of  "the  equal 
protection  of  the  laws,  or  of  equal  privileges  and  immunities 
under  the  laws."  The  Court  observed  that  "[s] action  1985(3) 
provides  no  substantive  rights  itself;  it  merely  provides  a 
remedy  for  violation  of  the  rights  it  designates."  Id.  at  372. 

It  thus  considered  "whether  the  rights  created  by  Title  VII  may 
be  asserted  within  the  remedial  framework  of  section  1985(3)." 

Id.  at  377  (emphasis  in  original) .  Following  Brown .  the  Court 
concluded  that  permitting  a  violation  of  Title  VII  to  be  asserted 
through  section  1985(3)  would  allow  a  plaintiff  to  circumvent 
vital  portions  of  the  comprehensive  and  exclusive  remedial  scheme 
Congress  had  intended  Title  VII  to  provide.  The  Court  described 
the  interrelationship  between  Novotnv  and  Brown  as  follows; 

The  problem  in  this  case  is  closely  akin  to  that 
in  Brown  v.  GSA.  425  U.S.  820.  There,  we  held  that 
§  717  of  Title  VII  provides  the  exclusive  remedy  for 
employment  discrimination  claims  of  those  federal 
employees  that  it  covers.  .  .  .  Here,  the  case  [for 
holding  Title  VII  is  exclusive]  is  even  more 
compelling.  In  Brown .  the  Court  concluded  that  §  717 
displaced  other  causes  of  action  arguably  available  to 
assert  substantive  rights  similar  to  those  granted  by 
§  717.  Section  1985(3),  by  contrast,  creates  no 
rights.  It  is  purely  a  remedial  statute,  providing  a 
civil  cause  of  action  when  some  otherwise  defined 
federal  right  —  to  e<^al  protection  of  the  laws  or 
equal  privileges  and  immunities  under  the  laws  —  is 
breached  by  a  conspiracy  in  the  manner  defined  by  the 
section. 

442  U.S.  at  376  (emphasis  in  original).  Because  the  Court 
concluded  that  Congress  intended  the  Title  VII  cause  of  action  to 
provide  the  exclusive  relief  for  violations  of  Title  VII  rights, 
as  well  as  the  exclusive  means  for  challenging  the  substantive 
violations,  the  Court  held  that  the  remedial  framework  of  section 
1985(3)  is.  not  available  to  redress  Title. VII  rights.  I^.  at 
378. 


Novotnv  controls  here.  Like  section  1985(3),  the  Back  Pay 
Act  is  a  remedial  statute  that  creates  no  substantive  rights. 

H.R.  Rep.  No.  32,  89th  Cong.,  1st  Sess.  2  (1965)  (the  Back 
Pay  Act  "does  not  create  any  new  rights  of  tenure,  review,  or 
appeal").  Moreover,  like  section  1985(3),  the  Back  Pay  Act  may 
not  be  employed  to  provide  relief  unless  there  has  been  a 
violation  of  a  substantive  right  that  is  created  by  some ‘‘other 
federal  law.  Spaanola  v.  Stockman.  732  F.2d  908,  912  (Fed.  Cir. 
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1984).®  Both  the  EEOC  and  the  Interior  plaintiffs  concede  this 
much.  See  EEOC  letter  at  6;  Interior  plaintiffs'  brief  at  9-10  & 
n.9.  What  the  EEOC  and  the  Interior  plaintiffs  fail  to 
understand  is  that  like  section  1985(3),  the  Back  Pay  Act  creates 
its  own  cause  of  action  to  redress  violations  of  rights  created 
by  other  statutes.  E.a. .  United  States  v.  Hopkins.  427  U.S.  123, 
128  (1976);  United  States  v.  Testan.  424  U.S.  392,  407  (1976).  A 
federal  employee  must  bring  an  action  under  the  Back  Pay  Act  in 
order  to  obtain  the  relief,  including  interest,  provided  by  that 
act.  But  Novotny  holds  that  an  employee  may  not  rely  upon  a 
cause  of  action  established  by  a  different  remedial  statute  in 
order  to  obtain  relief  for  the  violation  of  a  right  created  by 
Title  VII,  because  the  relief  available  under  the  cause  of  action 
established  by  Title  VII  is  exclusive. Therefore,  under  Novotnv 
a  federal  employee  may  not  bring  an  action  under  the  Back  Pay  Act 
to  obtain  relief  for  Title  VII  claims. 


®  The  requisite  law  can  be,  for  example,  regulations 
guaranteeing  certain  procedures  before  an  agency  can  take  adverse 
action  against  an  employee,  see  Summers  v.  United  States.  648 
F.2d  1324,  1327  (Ct.  Cl.  1981),  the  statutory  right  to  engage  in 
"impact  and  implementation"  bargaining,  see  Professional  Airways 
Systems  v.  FLRA.  809  F.2d  855,  857-59  (D.C.  Cir.  1987),  or  a 
collective  bargaining  agreement  requiring  the  promotion  of  a 
federal  employee  who  is  detailed  to  a  higher  grade  position,  see 
61  Comp.  Gen.  492,  495  (1981).  See  also  17  C.  Wright,  A.  Miller 
&  E.  Cooper,  Federal  Practice  and  Procedure  §  4101  at  321  &  n.65 
(1988)  (statute^  right  of  a  federal  employee  to  have  wages  fixed 
in  accordance  with  prevailing  rates  can  be  vindicated  pursuant  to 
the  Back  Pay  Act) . 

The  decisions  concerning  the  relationship  between  42 

U. S.C.  §  1983  and  Title  VI-I  also  support  this  conclusion. 

Section  1983  creates  a  cause  of  action  for  anyone  who  suffers 
"the  deprivation  of  any  rights,  privileges,  or  immunities  secured 
by  the  Constitution  and  laws"  by  an  individual  acting  under  color 
of  law.  42  U.S.C.  §  1983.  Section  1983,  like  section  1985(3) 
and  the  Back  Pay  Act,  is  a  remedial  statute.  See  chapman  v. 
Houston  Welfare  Rights  Ora..  441  U.S.  600,  618  (1979).  Recovery 
under  section  1983  can  be  based  on  either  a  constitutional  or  a 
statutory  violation.  When  an  individual  alleges  a  constitutional 
violation,  Title  VII  is  not  exclusive  because  different 
underlying  rights  are  involved,  so  the  section  1983  action  is 
available.  See,  e.q. .  Starrett  v.  Wadlev.  876  F.2d  808,  814 
(10th  Cir.  1989) .  But  when  an  individual  alleges  a  violation  of 
a  right  created  by  Title  Vll  itself.  Title  VII  is  exclusive 
because  only  one  underlying  right  is  involved,  so  the  section 
1983  action  is  unavailable.  See,  e.a. .  Tafova  v.  Adams.  816  F.2d 
555,  558  (10th  Cir.),  cert,  denied.  108  S.  Ct.  152  (1987)’;  Irbv 

V.  Sullivan.  737  F.2d  1418,  1427-29  (5th  Cir.  1984). 
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The  extreme  care,  with  which  Congress  fashioned  the  back  pay 
remedy  of  section  706(g)  of  Title  VII  fortifies  our  conclusion 
that  the  Back  Pay  Act  may  not  be  used  to  supplement  the  relief 
provided  by  Title  VII.  When  Congress  extended  the  coverage  of 
Title  VII  to  federal  employees  in  1972,  it  also  amended  Title 
VII 's  back  pay  remedy.  The  legislative  history  of  the  amendments 
to  section  706(g)  shows  Congress  carefully  determined  the  precise 
contours  of  the  back  pay  remedy  available  under  Title  VII. °  In 
particular,  Congress  decided  in  1972  that  a  two-year  limitation 
on  the  recovery  of  back  pay  in  Title  VII  cases  was  fair.^ 

Reliance  upon  the  Back  Pay  Act,  which  contains  no  such 
limitation,  would  be  contrary  to  the  balance  that  Congress  struck 
in  Title  VII. 


®  Before  1972,  Title  VII  did  not  impose  any  limitation  on 
the  duration  of  an  employer's  liability  for  back  pay.  In 
September  1971,  the  House  proposed  a  two-year  limitation  on  the' 
recove^  of  back  pay  "to  preclude  the  threat  of-  enormous  backpay 
liability  which  could  be  utilized  to  coerce  employers  and  labor 
organizations  into  surrendering  their  fundamental  rights  to  a 
fair  hearing  and  due  process."  117  Cong.  Rec.  31981  (1971) 
(statement  of  Rep.  Erlenborn) .  At  a  committee  hearing  on  the 
Senate  bill  in  October  1971,  proponents  of  the  two-year 
limitation  argued  that  the  availability  of  unlimited  back  pay 
produced  coercive  settlements,  and  they  noted  that  other  federal 
statutes  contained  similar  limitations  that  resulted  in  rapid 
settlements.  See,  e.q. .  Equal  Employment  Opportunities 
Enforcement  Act  of  1971:  Hearinqs  on  S.  2515.  s.  2617  &  h.r. 

1746  Before  the  Subcomm.  on  Labor  of  the  Senate  Comm,  on  Labor 
and  Public  Works.  92d  Cong.,  1st  Sess.  189-90  (1971)  (statement 
of  Rep.  Erlenborn) .  Opponents  of  the  limitation  feared  it  would 
provide  an  incentive  to  employers  to  delay  settlement 
negotiations,  and  they  defended  unlimited  back  pay  as  appropriate 
relief  for  a  Title  VII  violation.  See,  e.q. .  id.  at  240-42,  249- 
50  (statement  of  Jack  Greenberg,  NAACP  Legal  Defense  and 
Education  Fund) .  After  hearing  these  competing  views,  the  Senate 
bill  included  a  two-year  limitation  on  back  pay.  See  S.  Rep.  No. 
415,  92  Cong.,  1st  Sess.  38,  58  (1971).  Congress  passed  the  bill 
with  this,  limitation  in  March  1972. 

®  See,  e.q. .  118  Cong.  Rec.  1071  (1972)  (statement  of  Sen. 
Beall)  ("We  are  interested  in  being  fair  to  all  parties  .  .  .  but 
should  there  be  a  finding  in  favor  of  the  plaintiff  in  one  of 
these  cases,  we  want  to  make  sure  that  the  penalty  is  within  the 
balance  of  fairness."). 

The  EEOC  buttresses  its  argument  against  Title  VII 's 
exclusivity  by  asserting  that  the  Back  Pay  Act  was  an. available 
remedy  for  employment  discrimination  against  federal  employees 
before  1972.  In  fact,  however,  the  majority  view  in  1972  was 

(continued. . . ) 
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Indeed,  one  court  has  held  that  a  federal  employee  cannot 
use  the  Back  Pay  Act  to  avoid  the  two-year  limitation  in  Title 
VII.  Kulkarni  v.  Hoffman.  22  Fair  Emp.  Prac.  Cas.  (BNA)  1467 
(D.D.C.  1977),  rev'd  in  part  on  other  grounds.  Kulkarni  v. 
Alexander.  662  F.2d  758  (D.C.  Cir.  1978).  In  Kulkarni.  the 
plaintiff,  having  already  obtained  two  years  of  back  pay  pursuant 
to  section  706(g)  for  a  Title  VII  violation,  sought  additional 
back  pay  under  the  Back  Pay  Act.  The  court  held  that  "[t]his 
argument  is  plainly  at  odds  with  the  holding  of  the  Supreme  Court 
in  Brown  v .  GS A  ....  It  is  impossible  to  reconcile  plaintiff's 
position  with  the  Court's  strong  affirmation  of  Title  VII  as  the 
exclusive  federal  remedy."  22  Fair  Emp.  Prac.  Cas.  (BNA)  at 
1468-69.11 


1*^  ( . . .  continued) 

that  judicial  relief  was  not  available  to  federal  employees  who 
suffered  from  employment  discrimination.  See,  e.a. .  Gnotta  v. 
United  States.  415  F.2d  1271  (8th  Cir.  1969)  (Blackmun,  J.), 
cert,  denied.  397  U.S.  934  (1970).  For  this  reason,  "Congress 
was  persuaded  that  federal  employees  who  were  treated 
discriminatorily  had  no  effective  judicial  remedy."  Brown . 

425  U.S.  at  828.  Thus,  Title  VII,  including  the  modified  back 
pay  provision,  was  extended  to  federal  employees  in  1972  on  the 
assumption  that  the  Back  Pay  Act  did  not  then  address 
discrimination  claims  by  federal  employees.  See  118  Cong.  Rec. 
4929  (1972)  (statement  of  Sen.  Cranston)  (the  bill  will 
"[e]ntitle  an  employee  to  back  pay  if  discrimination  has  been 
found  to  exist  —  the  Government  has  insisted  it  does  not  have 
legal  authority  to  make  such  awards");  see  also  s.  Rep.  No.  415, 
92d  Cong.,  1st  Sess.  16  (1971). 

Kulkarni  is  the  only  case  decided  before  1987  that 
examines  the  relationship  between  Title  VII  and  the  Back  Pay  Act. 
The  few  district  courts  that  have  addressed  the  effect  of  the 
1987  amendments  to  the  Back  Pay  Act  in  Title  VII  cases  have  done 
so  only  cursorily.  Compare  Mitchell  v.  Secretary  of  Commerce. 
Civ.  No.  82-3020  (D.D.C.  July  14,  1989)  (prejudgment  interest  not 
available  because  a  failure  to  promote  an  employee  is  not  covered 
by  the  Back  Pay  Act);  Brown  v.  Marsh.  713  F.  Supp.  20,  24-25 
(D.D.C.  1989)  (same);  Shafer  v.  Commander.  Army  &  Air  Force  Exch. 
Serv. .  No.  CA  3-76-1246-R  (N.D.  Tex.  May  3,  1989)  (interest  not 
available  because  Back  Pay  Act  amendments  do  not  waive  sovereign 
immunity  with  respect  to  Title  VII  cases)  with  Rollins  v. 

Bennett .  No.  C88-388C  (W.D.  Wash.  1988)  (interest  available 
because  Back  Pay  Act  amendments  apply  to  ADEA  cases) ;  Parker  v. 
Burnley.  693  F.  Supp.  1138,  1153  (N.D.  Ga.)  (interest  available 
because  Back  Pay  Act  amendments  apply  to  Title  VII  cases)', 
modified.  703  F.  Supp.  925,  927  (N.D.  Ga.  1988). 
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,  We  do  not  believe  that  the  Supreme  Court's  recent  decision 
in  Loeffler  v»  Frank.  108  S.  Ct.  1965  (1988),  permits  the  Back 
Pay  Act  to  be  used  as  the  EEOC  suggests.  In  Loeffler  the  Court 
held  that  pre judgment  interest  can  be  awarded  to  an  employee  who 
brings  a  Title  VII  suit  against  the  United  States  Postal  Service. 
The  Court  held  that  a  "sue  and  be  sued"  clause  that  generally 
waived  the  Postal  Service's  sovereign  immunity  also  waived  the 
agency's  immunity  from  awards  of  interest.  Jd.  at  1969-70 
(citing  39  U.S.C.  §  401(1)).  Since  "Title  VII  authorizes 
interest  awards  as  a  normal  incident  of  suits  against  private 
parties,  and  since  Congress  has  waived  the  Postal  Service's 
immunity  from  such  awards,"  i^.  at  1971,  the  Court  concluded  that 
the  Postal  Service  was  subject  to  an  interest  award  on  an 
employee's  Title  VII  claim.  Thus,  the  Court  explained  that 
'<§  401  of  the  Postal  Reorganization  Act  provides  the  waiver  of 
sovereign  immunity  from  interest  awards  against  the  Postal 
Service,  and  §  717  of  Title  VII  provides  the  cause  of  action 
under  which  petitioner  may  recover  interest."  at  1974-75. 


The  Court's  rationale  in  Loeffler  cannot  support  an  award  of’ 
interest,  not  otherwise  permitted  by  Title  VII,  under  the  Back 
Pay  Act.  The  Postal  Reorganization  Act  at  issue  in  Loeffler 
waives  the  sovereign  immunity  of  the  United  States  for  interest 
awards  in  all  actions  against  the  Postal  Service. ^2  ijhe  Back  Pay 
Act,  however,  waives  the  sovereign  immunity  of  the  United  States 
from  payments  of  interest  only  "on  awards  under  the  Back  Pay  Act" 
itself.  H.R.  Conf.  Rep.  No.  498,  100th  Cong.,  1st  Sess.  19 
(1987);  see  also  H.R.  Rep.  No.  415,  100th  Cong.,  1st  Sess.  1178 
(1987).  In  order  to  obtain  an  award  "under  the  Back  Pay  Act,"  an 
individual  must  employ  the  cause  of  action  provided  by  that  Act. 
As  discussed  above,  however,  under  Novotnv  the  cause  of  action 
provided  by  the  Back  Pay  Act  may  not  be  used  to  supplement  the 
relief  provided  by  Title  VII.  Thus,  the  waiver  of  sovereign 
immunity  for  interest  under  the  Back  Pay  Act  does  not  extend  to 
Title  VII  claims. 


The  original  regulations  implementing  the  Back  Pay  Act  and 
Title  VII  also  are  consistent  with  this  conclusion.  The  EEOC 
contends  that  the  authority  to  pay  interest  on  back  pay  awards 
pursuant  to  the  Back  Pay  Act  is  part  of  the  responsibilities  it 


^2  In  fact,  Loeffler  is  best  understood  as  a  direct 
consequence  of  the  Court's  previous  recognition  that 
authorization  of  suits  against  federal  corporations  engaged  in 
commercial  activities  waives  their  sovereign  immunity  and  makes 
them  generally  liable  in  the  manner  of *  private  parties.  See. 
e.q.-.  First  Nat'l  City  Bank  v.  Banco  Para  El  Comercio.  462  U.S. 
611,  625  (1983)  (noting  that  "[p]rovisions  in  the  corporate 
charter  [of  government  corporations]  stating  that  the 
instrvimentality  may  sue  and  be  sued  have  been  construed  to  waive 
the  sovereign  immunity  accorded  to  many  governmental  activities") . 
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derived  froia  the  old  Civil  Service  Commission  (CSC)  .  During  its 
existence,  the  CSC  promulgated  separate  regulations  under  both 
Title  VII  and  the  Back  Pay  Act.  See  5  C.F.R.  §§  550.801-.804 
(1973)  (Back  Pay  Act);  5  C.F.R.  §  713.271  (1973)  (remedial 
actions  under  Title  VII).  The  CSC's  Title  VII  regulations 
provided  for  "backpay  computed  in  the  same  manner  prescribed  by 
§  550.804  of  this  chapter  [the  Back  Pay  Act  regulations]  .  .  . 
except  that  the  backpay  liability  may  not  accrue  from  a  date 
earlier  than  2  years  prior  to  the  date  the  discrimination 
complaint  was  filed."  5  C.F.R.  §  713.271  (1973).  The 
regulations  applicable  to  remedial  actions  under  Title  VII 
incorporated  the  procedure  by  which  back  pay  awards  were 
calculated  pursuant  to  the  Back  Pay  Act,  but  they  do  not  suggest 
that  the  cause  of  action  created  by  the  Back  Pay  Act  was 
available  to  obtain  relief  for  a  Title  VII  violation.  Dixon  v. 
United  States.  17  Cl,  Ct.  73,  78  (1989);  see  also  62  Comp.  Gen. 
239,  242  (1983).  Moreover,  the  CSC's  Title  VII  regulations 
expressly  differed  from  the  CSC's  Back  Pay  Act  regulations  by 
including  Title  VII 's  two-year  limitation  on  the  recovery  of  back 
pay.  The  EEOC's  regulations  still  reflect  this  difference 
between  back  pay  awarded  under  Title  VII  and  back  pay  awarded 
under  the  Back  Pay  Act.  29  C.F.R.  §  1613.271  (1988).  We  believe 
that  the  EEOC's  own  conclusion  that  the  Back  Pay  Act  may  not  be 
used  to  circumvent  the  two-year  limitation  on  back  pay  in  a  Title 
VII  case  undermines  its  contention  that  the  Back  Pay  Act  may  be 
used  to  obtain  interest  on  a  back  pay  award  in  a  Title  VII 

case. 13 

Finally,  we  disagree  with  the  EEOC's  assertion  that  denying 
it  the  authority  to  pay  interest  on  back  pay  awards  remedying 
Title  VII  violations  will  result  in  forum  shopping  by  federal 
employees  who  will  bring  allegations  of  improper  employment 
practices  to  agencies,  such  as  the  Merit  Systems  Protection  Board 
or  the  Federal  Labor  Relations  Board,  that  can  award  interest. 

The  proper  focus  is  on  the  nature  of  the  claim  brought  by  a 
federal  employee,  not  the  forum  in  which  the  employee  may  bring  a 
claim.  Title  VII 's  exclusivity  prevents  anv  forvim  from  awarding 


13  The  EEOC  suggests  that  Congress  acquiesced  in  its  view 
that  the  Back  Pay  Act  may  determine  the  relief  available  under 
Title  VII  when  it  added  an  interest  provision  to  the  Back  Pay  Act 
in  1987  without  amending  the  act  in  any  other  respect.  The 
meager  congressional  discussion  of  the  interest  provision, 
however,  shows  that  Congress  did  not  consider  the  relationship 
between  the  Back  Pay  Act  and  Title  VII.  See  H.R.  Conf.  Rep.  No. 
498,  100th  Cong.,  1st  Sess.  19  (1987);  see  also  H.R.  Rep.  No. 

415,  100th  Cong.,  1st  Sess.  1178  (1987).  Therefore,  Congress 
cannot  be  said  to  have  intended  to  endorse  the  EEOC's  current 
view  of  the  relationship  between  the  Back  Pay  Act  and  Title  VII 
when  it  added  a  provision  allowing  interest  under  the  Back  Pay 
Act  in  1987. 
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interest  on  back  pay  as  a  remedy  for  the  violation  of  a  right 
created  by  Title  VII. 

We  conclude,  therefore,  that  the  remedial  provisions  of 
Title  VII  serve  as  the  exclusive  means  by  which  a  federal 
employee  may  obtain  relief  for  a  Title  VII  violation  by  the 
federal  government. 

B.  Liability  for  Interest  on  Back  Pav  Under  the  ADEA  and  the 

Rehabilitation  Act 

Like  Title  VII,  neither  the  ADEA  nor  the  Rehabilitation  Act 
expressly  waives  the  United  States'  immunity  with  respect  to 
interest  on  back  pay  awards.  Section  15  of  the  ADEA,  which 
prohibits  age  discrimination  against  federal  employees, 
authorizes  the  EEOC  to  order  "appropriate  remedies,  including 
reinstatement  or  hiring  of  employees  with  or  without  backpay." 

29  U.S.C.  §  633a(b).  Nowhere  does  this. statute  expressly  provide 
for  the  payment  of  interest  by  the  United  States  on  such  awards-. 
Similarly,  the  Rehabilitation  Act,  which  in  section  501  prohibits 
handicap  discrimination  against  federal  employees,  expressly 
incorporates  the  remedial  provisions  of  Title  VII.  29  U.S.C. 

§  794a(a}(l).  Thus,  that  Act  also  cannot  be  read  to  have  waived 
the  United  States'  immunity  with  respect  to  interest  on  back  pay 
awards.  Therefore,  we  must  consider  whether  these  statutes 
provide  exclusive  relief  for  violations  of  their  provisions.  We 
conclude  that  the  same  analysis  that  sihows  that  the  Back  Pay  Act 
may  not  be  used  in  a  Title  VII  case  also  teaches  that  the  ADEA 
serves  as  the  exclusive  means  by  which  a  federal  employee  may 
obtain  relief  for  a  violation  of  the  rights  created  by  that 
statute.  For  the  reasons  discussed  below,  we  reach  no  opinion 
here  with  respect  to  the  exclusivity  of  the  Rehabilitation  Act. 

Congress  patterned  section  15  of  the  ADEA  after  section  717 
of  Title  VII,  so  both  sections  should  be  construed  consistently. 
See  Remain  v.  Shear.  799  F.2d  1416,  1418  (9th  Cir.  1986),  cert, 
denied.  481  U.S.  1050  (1987) .  Relying  on  Brown,  and  analogizing 
the  ADEA  to  Title  VII,  federal  courts  have  unanimously  concluded 
that  Congress  intended  the  ADEA  to  provide  the  exclusive  remedy 
for  claims  of  age  discrimination  in  federal  employment.  See~. 
e.q. .  Castro  v.  United  States.  775  F.2d  399,  403  n.3  (1st  Cir. 
1985);  Purtill  v.  Harris.  658  F.2d  134,  136-37  (3d  Cir.  1981), 
cert,  denied.  462  U.S.  1131  (1983);  Paterson  v.  Weinberger.  644 
F.2d  521,  524-25  (5th  Cir.  1981);  Rattner  v.  Bennett.  701  F. 

Supp.  7,  9  (D.D.C.  1988).  Moreover,  by  analogy  to  Novotnv . 
courts  have  concluded  that  general  remedial  statutes,  such  as 
section  1983  and  section  1985(3),  are  unavailable  to  supplement 
the  ADEA.  See  Morgan  v.  Humboldt  Countv  School  Dist. .  623  F. 
Supp.  440,  442-43  (D.  Nev.  1985) ;  McCroan  v.  Bailev.  543  F.  Supp. 
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1201,  1208-09  (S.D.  Ga.  1982).^^  Under  these  circumstances,  we 
conclude  that  the  Back  Pay  Act  may  not  be  employed  to  waive 
sovereign  immunity  from  interest  on  awards  in  ADEA  cases. 

The  Rehabilitation  Act  creates  a  cause  of  action  by  which  a 
violation  of  section  501,  29  U.S.C.  §  791,  the  provision 
protecting  federal  employees,  can  be  challenged,  and  the  Act 
expressly  incorporates  the  remedial  provisions  of  Title  VII.  29 
U.S.C.  §  794a(a)(l).  Additionally,  section  504  of  the  Act 
prohibits  handicap  discrimination  in  any  "program  or  activity" 
receiving  federal  funds  or  conducted  by  certain  federal  agencies, 
29  U.S.C.  §  794,  and  it  provides  that  the  remedies  available 
under  Title  VI  of  the  Civil  Rights  Act  are  applicable  to 
violations  of  section  504.  29  U.S.C.  §  794a(a) (2) . 


The  federal  courts  of  appeals  are  split  on  whether  section 
501  provides  the  exclusive  cause  of  action  available  to  federal 
employees.  Three  circuits  have  held  that  Congress  intended 
section  501  of  the  Rehabilitation  Act  to  provide  the  exclusive  ‘ 
remedy  for  claims  of  handicap  discrimination  in  federal 
employment.  See  Johnson  v.  Horne.  875  F.2d  1415,  1420-21  (9th 
Cir.  1989);  Johnson  v.  United  States  Postal  Service.  861  F.2d 
1475,  1477  (10th  Cir.  1988),  petition  for  cert,  filed.  57 
U.S.L.W.  3781  (U.S.  May  16,  1989)  (No.  88-1859);  McGuinness  v. 
United  States  Postal  Service.  744  F.2d  1318,  1319-21  (7th  Cir. 
1984) ;  cf .  Cousins  v.  Secretary  of  United  States  Dep't  of 
Transp. .  No,  88-1106  (1st  Cir.  July  24,  1989)  (en  banc)  (section 
504  does  not  create  a  private  cause  of  action  against  the  federal 
government  acting  in  its  regulatory  capacity) .  Other  circuits 
have  held  that  the  cause  of  action  created  by  section  501  is  not 
exclusive  and  that  section  504  affords  a  private  cause  of  action 
to  federal  employees.  See  Morgan  v.  United  States  Postal 
Service.  798  F.2d  1162,  1164-65  (8th  Cir.  1986),  cert,  denied. 

480  U.S.  948  (1987);  Smith  v.  United  States  Postal  Service.  742 
F.2d  257,  258-62  (6th  Cir.  1984);  Prewitt  v.  United  States  Postal 
Service.  662  F.2d  292,  301-04  (5th  Cir.  Unit  A  1981).  None  of 
the  submissions  we  have  received  address  this  issue,  and  we  are 
reluctant  to  decide  it  without  the  opportunity  to  consider  the 
views  of  interested  agencies.  Therefore,  we  invite  your  comments 


Indeed,  the  relationship  between  the  ADEA  and  section 
1983  suggests  that  the  ADEA  is  perhaps  even  more  exclusive  than 
Title  Vir.  Unlike  Title  VII,  some  courts  have  held  that  the  ADEA 
precludes  a  section  1983  action  based  on  the  alleged  violation  of 
a  constitutional  right.  Seg  Zombro  v.  Baltimore  city  Police 
Dep^t.  868  F.2d  1364,  1367-71  &  n.5  (4th  Cir.  1989);  Rina  v. 

Crisp  County  Hosp.  Auth..  652  F.  Supp.  477,  479-82  (M.D.  Ga. 
1987);  Frve  v.  Grandv.  625  F.  Supp.  1573,  1575-76  (D.  Md.  1986); 
fejli  s^  Zombro.  868  F.2d  at  1372-79  (Murnaghan,  J.,  dissenting); 
Ray  V.  Nimmo.  704  F.2d  1480,  1485  (11th  Cir.  1983);  Price  v. 
County  of  Erie.  654  F.  Supp.  1206,  1208  (W.D.N.Y.  1987). 
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on  whether  Congress  intended  the  Rehabilitation  Act  to  provide 
the  exclusive  cause  of  action  available  to  federal" employees  who 
allege  handicap  discrimination  prohibited  by  the  Act.  If  the 
Rehabilitation  Act  does  not  provide  the  exclusive  cause  of  action 
against  the  federal  government,  we  must  then  determine  whether  a 
right  created  by  the  Rehabilitation  Act  may  be  addressed  in  an 
action  under  the  Back  Pay  Act. 


II.  Conclusion 

The  United  States  must  pay  interest  only  if  it  has  waived 
its  sovereign  immunity.  Neither  Title  VII,  the  ADEA,  nor  the 
Rehabilitation  Act  contains  such  a  waiver.  The  Back  Pay  Act  does 
contain. a  waiver  of  sovereign  immunity,  but  because  Congress 
intended  the  remedial  provisions  of  Title  VII  and  the  ADEA  to  be 
exclusive,  the  Back  Pay  Act  may  not  be  employed  to  obtain  relief 
for  a  violation  of  a  right  created  by  those  statutes.  Therefore, 
we  conclude  that  the  United  States  is  not  liable  for  the  payment 
of  interest  on  back  pay  awards  to  federal  employees  charging 
employment  discrimination  under  Title  VII  or  the  ADEA.  We 
express  no  view  here  as  to  whether  the  Rehabilitation  Act  is 
intended  to  be  an  exclusive  remedy  or  whether  the  Back  Pay  Act 
can  be  used  to  redress  a  violation  of  that  statute. 

Please  let  me  know  if  we  can  be  of  further  assistance. 
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